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Georgia  Supreme  Court — ^Decembex  18,  1914. 


142  Oa.  365;  Sa  8.  E.  949, 


"Wills     —     Testametttaxy     Capaelty    — 
Monomania. 

A  caveat  to  the  propounding  of  a  will  al- 
lied that  the  testatrix  made  an  unfortunate 
marriage;  that  her  husband  deserted  her,  and 
she  obtained  a  divoree  from  him;  that  she 
brooded  so  much  OTer  the  unhappy  events 
and  outcome  of  the  marriage  that  her  mind 
became  unbalanced  and  incapable  of  ratioci- 
nation with  reference  to  it  and  events  asso- 
ciated with  it  or  arising  from  it;  that,  under 
an  insane  delusion  with  reference  to  the  rela- 
tionship and  the  continuation  of  the  affection 
between  herself  and  her  heirs  at  law,  she 
sought  to  have  her  former  husband  killed  or 
maimed  by  them,  and,  because  of  their  re- 
fusal to  comply  with  such  request,  she  be- 
came imbued  with,  the  hallucination  that  they 
were  not  of  her  blood  or  family,  were  not 
related  to  her,  and  were  not  entitled  to  her 
affection  and  treatment  as  kinsmen;  that 
she  became  possessed  of  an  insane  delusion 
that  she  was  disgraced  in  the  eyes  of  the 
community  by  her  relatives,  because  they 
would  not  maim  or  kill  her  former  husband; 
that  she  was  mistaken  as  to  their  condemn- 
ing her  or  not  sympathizing  with  her,  and 
in  believing  that  they  did  not  condemn  her 
former  husband;  that  they  assured  her  of 
that  fact,  but  she  was  possessed  of  the  insane 
hallucination  that  nothing  short  of  the  maim- 
ing of  her  former  husband  would  relieve  her 
of  the  supposed  contempt  in  which  she 
thought  she  was  held  because  of  her  unfortu- 
nate marital  experience  and  because  her  heirs 
at  law  refused  to  comply  with  her  request; 
and  that,  because  her  heirs  at  law  refused 
to  violate  the  law  at  her  demand,  tmder  the 
influence  of  said  insane  clelusion,  she  con- 
ceived and  maintained  a  wholly  insane  and 
mistaken  idea  as  to  their  conduct  in  the 
matter  and  as  to  their  relations  and  feelings 

toward  her;   and  that  this  delusion  existed 
Ann.  Cas.  191RC. — 1. 


prior  to  and  at  the  time  of  the  making  of 
the  will  and  caused  her  to  make  it,  leaving 
a  larg6  part  of  her  property  to  different 
charities,  instead  of  to  her  next  of  kin.  It 
is  held  that  sttch  allegations  sufficiently 
averred  monomania  to  withstand  a  demurrer. 

[See  itote  at  end  of  this  case.] 
Same. 

AUegationB  to  the  effect  that  the  testatrix 
desired  to  have  her  mi4e  relatives  maim  or 
kill  her  former  husband,  and  to  have  her 
female  relatives  urge  theni  so  to  do,  that 
because  they  refused  to  do  so  she  believed 
that  she  was  disgraced  in  th6  eyes  of  the 
community  by  them,  and  that  they  did  not 
sympathize  with  her  but  with  her  former 
husband,  and  were  prompted  thereby  in  re- 
fusing her  request,  and  that  this  constituted 
a  mistake  of  fact  as  to  the  conduct  of  the 
heirs  at  law,  were  subject  to  demurrer.  Such 
allegations  amounted  only  to  alleging  erro- 
neous inferences  or  conclusions  drawn  by  the 
testatrix  from  their  refusal  to  comply  with 
her  illegal  request. 

[See  note  at  end  of  this  case.] 

Same. 

**Monomania,"  within  Civ.  Code  1910, 
S  3840,  providing  that  a  monomaniac  may 
make  a  will  in  no  way  resulting  from  the 
mania,  is  a  mental  disease;  not  merely  the 
unreasonable  conduct  of  a  sane  person.  It 
is  a  species  pf  insanity.  "Mania''  is  a  form 
of  insanity  accompanied  by  more  or  less  ex- 
citement which  sometimes  amounts  to  fury. 
An  "insane  delusion,"  such  as  will  deprive  a 
person  of  testamentary  capacity,  is  the  delu- 
sion which  exists  when  a  person  conceives 
something  extravagant  to  exist  which  has  no 
existence  whatever,  and  ia  incapable  of  being 
permanently  reasoned  out  of  that  conception. 

[See  note  at  end  of  this  case.] 

Mistake  of  Faet. 

A  "mistake  of  facf  such  as  under  Civ. 
Code  1910,  §  3838,  will  nullify  in  part  the 
operation  of  a  ^ill  is  a  mistake  arising  from 
mere  ignorance,  and  not  one  resulting  from 
an  error  of  judgment  after  investigation,  or 
wilM  failure  to  make  a  proper  invelitigation 
by  means  of  which  the  truth  could  be  readily 
and  sutely  ascertained. 

Error  to  Superior  Courts  Fulton  county: 
Ellis,  Judge. 
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Proceeding  to  probate  will.  Currier,  pro- 
pounder,  and  Dibble  et  al.,  contestants. 
Judgment  for  propounder.  Contestants  bring 
error.  The  facts  are  stated  in  the  opinion. 
Modified. 

Roaser  d  Brandon  and  King  d  SpaXding 
for  plaintiffs  in  error. 

Westmoreland  Brothers  and  C  P,  Goree 
for  defendant  in  error. 

[856]  Lumpkin,  J. — A  will  was  propounded 
and  a  caveat  filed  by  the  heirs  of  the  dece- 
dent. The  case  was  carried  from  the  court  of 
ordinary  to  the  superior  court  by  appeal.  The 
grounds  of  the  caveat  as  amended,  which  set 
up  monomania  and  mistake  of  fact  on  the 
part  of  the  testatrix,  were  stricken  on  de- 
murrer, and  a  verdict  for  the  propounder  was 
directed.  The  case  turns  on  the  striking  of 
the  grounds  of  the  caveat. 

1.  The  medico-legal  discussions  of  mono- 
mania as  distinguished  from  prejudice,  ani- 
mosity, ill  will,  bad  judgmefnt,  drawing  con- 
clusions from  insufficient  premises  or  errone- 
ous conclusions  from  facts — all  of  which  may 
coexist  with  sanity — are  often  apt  to  confuse 
rather  than  enlighten  the  lay  miud,  and  some- 
times the  professional  mind.  Our  code  recog- 
nizes such  a  thing  as  monomania  as  affecting 
testamentary  capacity.  Civil  Code  (1910) 
§  3840.  But  it  means  a  mental  disease,  not 
merely  the  unreasonable  conduct  of  '  a  sane 
person.  It  is  a  species  of  insanity.  Mania 
is  a  form  of  insanity  [857]  accompanied  by 
more  or  less  excitement,  which  sometiroes 
amounts  to  fury.  The  person  so  affected  is 
subject  to  hallucinations  and  delusions,  and 
is  impressed  with  the  realty  of  events  which 
have  never  occurred  and  things  which  do  not 
exist,  and  his  actions  are  more  or  less  in 
conformity  with  his  belief  in  these  particu- 
lars. Hall  v.  Unger,  4  Sawy.  672,  2  Abb.  507, 
11  Fed.  Cas.  No.  5,949.  This  mania  may 
extend  to  all  objects;  or  it  may  be  cbnfined  to 
one  or  a  few  objects,  in  which  latter  case  it 
is  called  monomania.  It  is  not  every  delusion 
which  will  deprive  one  of  testamentary  ca- 
pacity. It  must  be  an  insane  delusion.  A 
definition  of  such  a  delusion  which  has  been 
approved  by  this  court  is  that  it  exists  where- 
ever  a  person  conceives  something  extravagant 
to  exist  which  has  no  existence  whatever,  and 
he  is  incapable  of  being  permanently  reasoned 
out  of  that  conception.  Bohler  v.  Hicks,  120 
Ga.  800,  804,  48  S.  E.  306.  The  subject-mat- 
ter of  the  insane  delusion  must  have  no  foun- 
dation in  fact,  and  must  spring  from  a  dis- 
eased condition  of  mind.  It  does  not  mean 
merely  a  mistaken  conclusion  from  a  given 
state  of  facts,  nor  a  mistaken  belief  of  a 
sane  mind  as  to  the  existence  of  facts.  Prob- 
ably all  men  believe  some  things  on  slight 
evidence  or  that  which  is  insufficient  to  prove 


the  facts  with  any  degree  of  certainty.  But 
a  bad  reasoner,  even  one  wanting  in  ordinary 
discernment  or  discrimination,  is  not  neces- 
sarily insane.  All  men  make  some  mistakes, 
and  some  men  make  almost  constant  mistakes. 
But  this  alone  does  not  constitute  insanity. 
Who  is  devoid  of  some  prejudice  ?  Some  men 
are  full  of  prejudices,  and  are  largely  gov- 
erned by  their  likes  and  dislikes,  often  with 
little  or  no  proper  basis.  But  if  mistakes, 
prejudices  or  dislikes,  though  unjust,  would 
sufiice  to  show  insanity,  how  many  men  could 
make  a  will? 

One  who  investigated  the  subject  of  spirit- 
ualism and  became  convinced  and  believed  in 
it,  though  apparently  on  spurious  or  insuffi- 
cient evidence,  was  held  not  to  be  a  mono- 
maniac for  that  reason.  Middleditch  v.  Wil- 
liams, 45  N.  J.  Eq.  726,  17  All.  826,  4  LJI.A. 
738.  Mere  jealous  suspicious,  though  ground- 
less, are  not  enough.  The  test  to  distinguish 
between  a  delusion  used  in  the  sense  of  a 
mistake  of  fact,  and  a  delusion  which  is  the 
offspring  of  a  deranged  mind,  is  thus  stated 
by  Mr.  Justice  Evans  in  Bohler  v.  Hicks, 
supra:  "The  latter  springs  spontaneously 
from  disordered  intellect,  while  the  former 
is  the  result  of  an  erroneous  conclusion  based 
upon  either  a  mistake  of  fact  or  an  illogical 
deduction  drawn  [858]  from  facts  as  tliey 
really  exist."  Again  he  says:  "The  very 
name  'monomania'  implies  partial  insanity 
and  excludes  the  idea  of  any  sort  of  ratiocina- 
tion as  to  the  particular  subject  to  which  the 
partial  insanity  relates.  Monomania  cannot 
be  implied  because  a  person  takes  a  narrow, 
or  prejudiced,  or  utterly  illogical  view  of  a 
particular  subject."  Tested  by  these  views, 
how  stands  the  case  before  us?  The  allega> 
tions  on  this  subject,  contained  in  the  caveat 
as  amended,  were  in  substance  as  follows: 
The  testatrix  married  one  Gamer,  with  whom 
she  lived  very  unhappily,  and  from  whom  she 
was  divorced  after  he  had  deserted  her.  She 
brooded  over  the  unhappy  events  and  outcome 
of  her  marriage,  "and  so  brooded  and  worried 
over  the  same  that  her  mind  became  unbal- 
anced and  incapable  of  ratiocination  with  ref- 
erence to  said  marriage,  and  events  associat- 
ed, or  arising  therefrom,  and  especially  with 
reference  to  relationship  and  the  continuation 
of  the  affection  between  herself  and  said 
heirs  at  law;  that,  seized  by  said  insarc  de- 
lusion, the  said  deceased,  Barbara  C.  Dodd, 
sought  the  death  or  maiming  of  the  said 
Garner,  and  requested  the  said  heirs  at 
law  that  they  would  maim  or  kill  the 
said  Garner;  and,  because  of  their  refusal, 
and  failure  to  comply  with  such  insane  re- 
quest, she  stated  and  became  imbued  with  the 
hallucination  that  said  heirs  at  law  w^ho  re- 
fused to  comply  with  her  said  insane  desires 
were  not  of  her  blood  or  family,  were  not 
related  to  her,  and  were  not  entitled  to  her 
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alTeetion  and  treatment  as  kinsmen ;  that  baid 
insane  delusion  had  no  foundation  in  fact,  but 
sprang  from  the  diseased  condition  of  her 
intellect,  and  was  the  inducing  oauoe  of  the 
exclusion  of  said  heirs  at  law  from  the  bene- 
fits of  said  pretended  will,  which  is  therefore 
inoperative  and  void  as  to  them."  It  was 
also  alleged  that  this  condition  existed  prior 
to  and  at  the  time  of  the  making  of  the  will, 
and  continued  until  the  death  of  the  testatrix. 
In  an  amendment  it  was  alleged,  tluit  lier 
u^arital  troubles  rendered  the  testatrix  in- 
sane on  all  subjects  connected  with  her  mari- 
tal experiences;  that  she  waa  Irrational  when- 
ever she  acted  under  the  influences  thereof; 
that  she  became  possessed  of  an  insane  de- 
lusion that  she  was  disgraced  in  the  e^es  of 
the  community  by  her  relatives,  because  they 
would  not  assail  Garner  and  either  perma- 
nently maim  him  in  some  physical  manner 
or  kill  him,  and  that  their  failure  to  do  this 
was  due  to  their  condemning  her  in  the  mat- 
ter, and  placed  her  in  a  disgraced  position 
before  the  community  and  the  public;  that 
she  was  entirely  [859]  mistaken  in  this  mat- 
ter, and  that  they  assured  her  of  th^ir  sym- 
pathy and  condemnation  of  Garner,  but  she 
was  possessed  of  the  insane  hallucination  that 
nothing  short  of  a  physical  maiming  of  him 
at  their  hands  would  relieve  her  of  the  sup- 
posed contempt  in  which  she  thought  she  was 
held;  that,  under  the  ihfluence  of  this  insane 
delusion  and  insane  and  irrational  dislike 
and  hatred  for  the  caveators,  she  conceived 
and  maintained  a  wholly  insane  and'  mistak- 
en idea  a»  to  their  conduct,  and  as  to  their 
relations  and  feelings  toward  her;  and  that 
this  delusion  caused  the  testatrix  to  make 
the  will. 

We  think  that  the  averments  of  the  caveat 
measured  up  to  the  requirements  laid  down 
in  Bohler  y:  Hicks,  supra.  The  allegations 
that  the  mind  of  the  testatrix  became  un- 
balanced and  incapable  of  reasoning  with  ref- 
erence t^  her  marriage  and  the  events  associ- 
ated with  or  arising  from  it,  that  she  became 
imbued  with  the  hallucination  that  her  heirs, 
who  refused  to  comply  with  her  insane  de- 
sires, were  not  of  her  blo6d  or  family,  were 
not  related  to  her,  and  were  not  entitled  to 
her  affection  or  ti'eatnient  as  kinsmen,  go  be- 
yond allegations  of  prejudice,  passion,  illogi- 
cal reasoning,  unfounded  suspicion  or  the 
like,  and  set  up  an  actually  diseased  condition 
of  the  mind,  and  delusions  arising  therefrom, 
— in  other  words,  partial  insanity  or  mono- 
mania. These  allegations  are  of  course  to 
be  treated  as  true  for  the  purpose  of  the  de- 
murrer: and  so  treating  them,  it  was  error 
to  sustain  the  demurrer  as  against  them. 
Whether  in  fact  there  were  insane  delusions 
springing  spontaneously  from  a  disordered  in- 
tellect, or  merely  erroneous  conclusions  based 
upon  a  mistake  of  fact,  or  illogical  deductions 


from  actual  facts,  groundless  suspicion,  or 
unjust  dislikes  or  prejudices,  will  be  for  de- 
termination of  the  jury,  under  the  evidmce 
adduce  at  the  trial.  All  that  is  now  held 
is  that  the  allegations  in  regard  to  monoma- 
nia should  not  have  been  stricken  on  ce- 
murrer. 

2.  Another  ground  of  the  caveat  was  based 
on  the  allegation  that  the  testatrix,  in  mak- 
ing the  will,  was  governed  by  a  mistake  of 
fact.  On  this  subject  the  caveators  alleged 
in  substance  as  follows:  Prior  to  the  making 
of  the  will  the  testatrix  had  contracted  a 
marriage  with  one  Garner,  which  resulted 
unhappily.  He  deserted  her  for  another  wom- 
an. She  labored  under  the  mistake  that  she 
was  disgraced  in  the  eyes  of  the  community 
by  her  relatives,  because  they  would  not  assail 
and  either  permanently  maim  him  in  some 
physical  manner  or  kill  him,  and  that  their 
failure  to  do  [MO]  so  was  due  to  their  ooh- 
demning  her  in  the  matter,  and  placed  her 
in  a  disgraiBed  position  before  the  community 
and  public.  She  sought  to  have  her  male 
heirs  tO  make  such  an  attack,  and  her  female 
heirs  to  insist  that  the  male  heirs  should  do 
so.  She  was  entirely  mistaken  as  to  their 
condemning  her,  or  as  to  their  not  sympathiz- 
ing with  her,  and  also  in  believing  that  they 
did  not  condemn  Gamer.  They  did  condemn 
him  and  did  not  blame  her.  She  falsely  be- 
lieved that,  in  refusing  to  maim  or  kill  Gar- 
ner, they  were  prompted  by,  or  their  conduct 
was  the  result  of,  an  approval  by  them  of  him 
and  a  cdudemnation  of  her.  This  mistake  ex*- 
Isted  prior  to  the  making  of  the  will,  and  up 
to  the  time  of  the  death  of  tlie  testatrix,  and 
caused  her  to  make  th^  will. 

These  allegations  were  insufficient  to  show 
a  mistake  of  fact.  They  set  out,  in  effect, 
that  the  testatrix  had  been  deserted  by  her 
husband;  that  she  sought  to  have  her  rela- 
tives wreck  vengeance  upon  him  by  killing  or 
maiming  him;  and  that,  because  they  did  not 
comply  with  her  request  on  that  subject,  she 
drew  the  erroneous  conclusion  that  they  did 
not  sympathize  with  her  but  with  her  hus- 
band, and  that  this  conduct  on  their  part 
disgraced  her  before  the  community.  It  was 
not  a  case  of  failure  to  know  the  basal  facts, 
or  of  a  mistake  in  regard  to  any  act  or  con- 
duct. Her  conclusion,  from  the  refusal  of 
her  relatives  to  commit  violence  at  her  re- 
quest, that  their  sentiments  were  hostile  to 
her,  may  have  been  illogical  or  unsound. 
But  this  did  not  amount  to  ik  mistake  of  fact 
in  a  legal  sense.  It  is  an  every-day  occur- 
rence that  some  person  asks  a  favor  of  an- 
other, and,  if  refused,  declares  that  the  latter 
person  is  not  his  friend.  This  may  be  a 
mistake  in  reasoning  from  facts,  but  does  not 
itself  constitute  a  mistake  ol  fact  in  the  legal 
acceptation  of  the  term.  As  was  declared  in 
Young  V.  Mallory^  110  Ga.  1£,  36  S.  E.  278: 
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'There  is  a  difference  between  a  'miBtake* 
arising  from  mere  ignorance  and  one  which 
results  from  an  error  of  judgment  alter  in- 
vestigation or  from  negligence  or  wilful  fail* 
ure  to  make  a  proper  investigation  by  means 
of  which  the  truth  could  be  readily  and  surely 
ascertained.  It  is  to  such  a  mistake  as  that 
first  indicated  that  section  3262  [now  §  3836] 
applies.''  That  section  declares  that  ''A  will 
executed  under  a  mistake  of  fact  as  to  the 
existence  or  conduct  of  the  heirs .  at  law  of 
the  testator  is  inoperative)  so  far  as  suck 
heir  at  law  is  concerned,  but  the  testator  shall 
be  deemed  to  have  died  intestate  as  to  liim." 
In  the  case  just  cited,  [861]  a  testator  knew 
that  a  certain  woman  claimed  to  he  his  niece 
and  nearest  of  kin,  and  that  she  was  the 
daughter  of  his  deceased  brother.  The  testa- 
tor stated  that  he  had  been  informed  that  she 
was  not  his  niece,  and  he  oame  to  the  conclu- 
sion that  this  was  true.  It  was  held  that 
this  did  not  amount  to  a  mistake  of  fact, 
although  he  may  have  come  to  a  wrong  con- 
clusion. In  Bohler  v.  Hicks,  supra,  the  mis- 
take of  fact  alleged  was  that  the  testator 
falsely  supposed  that  his  wife  advised  or  at- 
tempted to  prociire  another  to  kill  him,  and 
also  that  he  falsely  believed  that  acts  of 
kindness  on  her  part  toward  one  Bohler  were 
the  result  of  improper  intimacy  between  her 
and  such  person.  In  Franklin  v.  Belt,  130 
Oa.  37,  60  S.  E.  146,  the  mistake  of  fact  al- 
leged was  that  the  testatrix  falsely,  believed 
that  her  husband  intended  to  deprive  her  of 
the  possession,  custody,  and  control  of  her 
infant  daughter.  It  will  readily  be  seen  that 
such  mistiUces  of  fact  differ  from  that  sought 
to  be  set  up  in  the  present  case,  where  the 
testatrix  endeavored  to  induce  her  heirs  at 
law  to  commit  an  act  of  violence,  and,  upon 
their  refusal  to  comply  with  her  request,  in- 
ferred or  believed  that  they  were  not  in  symr 
pathy  with  her  but  with  the  person  whom 
she  sought  to  have  injured.  This  ground  of 
the  caveat  was  properly  stricken  on  demurrer. 
Judgment  affirmed  in  part,  and  reversed  in 
part.  All  the  Justices  concur,  except  Fish, 
G.  J.,  absent. 

NOTS. 

Insane  Belusion  with  Respect  to  Rela- 
tiTe  as  Affeotimg  Testamentarjr  Ca* 
pacity. 

I.  Generally,  4. 
11.  What  Constitutes  Delusion: 

1.  In  General,  5. 

2.  Illogical    or   Unreasonable  Oondu- 

sion   as  to  Relative  from   Facts, 
6. 
8.  Unreasonable  Antipathy  to  Belative: 

a.  In  General,  8. 

b.  Exceptional  Oases,  10. 


IIL  Unfounded  Belief  m  to  Particular  Hat- 
ter: 

1.  Disloyalty  or  Ingratitude  of  Belar 

tive,   11. 

2.  Character  of  Relative,  12. 

3.  Injury  by  Relative  or. Intent  to  Iot 

jure^  13. 

4.  Fidelity  of  Husband  or  Wife,  16. 

5.  Paternity  of  ChUd,  18. 

IV.  Influence  of  Deluaion  on  Testamentary 
Disposition,  19. 


ThoDtgfa  a  t^tator  has  general  testamentary 
capacity,  compn^ending  the  natural  objects 
of  his  bounty,  the  nature  and  extent  of.  his 
estate,  and  the  disposition  which  he  wishes 
to  make  of  it,  if  he  is  at  the  time  of  making 
his  will  subject  to  an  insane  delusion  as  to 
a  relative  who  would  in  the  ordinary  course 
of  events,  be  one  of  the  beneficiaries  of  hia 
will,  and  is  oontroUed  or  materially  influenced 
by  that  dejlusion,  the  will  is  invalid.  Taylor 
V,  McCUntock,  87  Ark.  243,  112  S,  W.  405; 
Layer  v.  Layer,  110  Ky.  542,  62  S.  W,  15;. 
Swygart  v.  Willard,  166  Ind.  25,  76  K.  B. 
755;  Trumbull  v.  Gibbons,  22  N.  J.  L.  117; 
In  re  Forman,  54  Barb.  (K.  Y.)  274;  Colhoun 
V.  Jones,  2  Redf.  (N.  Y.)  34.  And  see  the 
cases  cited  throughout  this  note.  This  view, 
admitted  under  the  stress  of  extreme  facts 
in  the  case  of  Dew  v.  Clark,  1  Add.  Ecc. 
(Eng.)  279,  3  Add.  Eoc.  79,  is  nOw  universal- 
ly upheld.  Thus  in  Rivard  v.  Rivard,  109 
Mich.  98,  66  N.  W.  681,  63  Am.  St.  Rep.  566, 
it  was  said:  "If  a  testator  disinherits  a 
daughter  upon  the  belief  that  she  is  a  bad 
woman  or  that  she  is  not  his  own  offspring, 
or  a  son  upon  the  belief  that  he  is  a  drunkard, 
or  his  grandchildren  upon  the  belief  that  liis 
son-in-law  has  threatened  to  kill  him,  and 
it  appears  that  there  is  no  foundation  in 
fact  for  any  such  beliefs,  and  they  are  shown 
to  be  mere  delusions,  a  will  disinheriting  such 
children  and  grandchildren  is  void,  notwith- 
standing he  was  entirely  sane  upon  every 
other  subject,  and  fully  competent  to  man- 
age his  business  affairs.  Justice  Cooley  makes 
the  distinction  clear  in  his  able  opinion  in 
Eraser  v.  Jennison,  at  page  231  [42  Michu] 
'When  the  monomania  is  conceded,  it  is  only 
necessary  to  inquire  further  whether  the  pro- 
visions of  the  will  are  or  are  not  affected  by 
it,  and  the  will  stands  or  falls  by  that  test. 
[Citing  a  large  number  o{  authorities.]  A 
man  may  believe  himself  to  be  the  Supreme 
Ruler  of  the  Universe,  and  nevertheless  make 
a  p^fectly  sensible  disposition  of  his  prop- 
erty; and  the  courts  will  sustain  it,  when  it 
appears  that  hit  mania  did  not  dictate  its 
provisions.'  The  converse  of  the  proposition 
ia  true, — that  where  the  monomania  or  de- 
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luBion  does  dictate  its  piroTiBions,  and  results 
in  the  disinheritance  of  the  subjects  of  the 
delusion,  whom  he  would  otherwise  remember 
in  his  will,  it  cannot  stand."    So  in  American 
Seamen's  Friend  Soc.  v.  Hopper,  33  N.  T. 
619,  it  was  baid:     "If  a  person  persistently 
belieyes  supposed  facts,  which  have  no  real 
existence,   except   in   his   perverted   ima^na- 
tlon,  and  against  all  evidence  and  probability, 
and  conducts  himself,  however  logically,  up- 
on tiie  assumption  of  their  existence,  he  is, 
■o  far  as  they  are  concerned,  under  a  morbid 
delusion;   and  delusion  in  that  sense  is  in- 
sanity.    Such  a  person  is  essentially  mad  or 
insane   on   those   subjects,   though  on  other 
subjects  he  may  reason,  act  and  s^ak  like 
a   sensible   man."     Similarly   in   Matter   of 
Mintzer,  5  Phila.  (Pa.)  206,  20  Leg.  Int.  380, 
the  court  said:    "It  is  further  to  be  observed, 
that  a  will  made  under  the  influence  of  de- 
lusion, which  amoimts  in  fact'  to  a  monoma* 
nia,  will  be  invalid.    If  a  testator  entertains 
against  his  own  flesh  and  blood  some  mono- 
maniacal  delusion,  and  because  of  the  exist- 
ence of  this  delusion,  and  while  laboring  un- 
der its  effects,  he  disinherits  them,  the  act 
is  evidently  one  for  which  he  would  not  be 
morally  or  legally  responsible;  it  is  the  act 
of  a  man  laboring  under  a  specific  species  of 
insanity,  and  the  testator  is  not  and  cannot 
be  deemed  to  be  a  mtional  beii^g^^he  is  not  a 
free  agent."    In  like  manner  it  wasi  said  in 
the  case  of  In  le  Segnr,  71  Vt.  224,  44  Atl. 
842 :    "£videnee  of  delusions  is  not  necessarily 
countervailed  by  evidenee  of  business  capaci- 
ty as  to  ordinary  business  transaetions.    The 
fact  that  a  man  is  capable  of  transacting  busi- 
ness, whatever  its  extent,  or  however  com- 
plicated it  may  be,  and  however  considerable 
the  powers  of  intellect  it  may  require,  does 
not  exclude  the  idea  of  his  being  of  unsound 
mind.    ...    To  have  the  eapaoity  to  make 
a  will,  a  man  must:  be  able  to  know  the  num- 
ber of  his  children,  or  othcfrs^  dependent  upon 
his  bounty,  their  deserts  with  reference  to 
conduct  and  capacity/  as  well  as  need,  and 
what  he  has-  before  done  lor'  then  relatively 
to  each  other,  and  the  amount  and  condition 
of  his  property.    .    .    .    If  he  has  an  insane 
delusion  in  respect  to  one  of  hie  children,  or 
other  nature  object  of  his  bounty »  and  the 
instrument  presented  for  probate  is  the  prod- 
uct of  sudi  Insane  delusion,  it  is  void,  be- 
cause he  has-  not  the  testamentary  capacity 
the  law  requires^  and  this  is  so,  notwithstand- 
ing he  may  have  had  capacity  to  trade,  and 
do  all  kinds  of.  business,  not  involving,  such 
delusion,"     In  the  case  of  In  re  Ganson.  2 
Misc.  320,  21  N.  Y.  8.  960,  it  was  said :     "In 
order  to  invaTldat^  a  will  it  is  not  necessary 
that  the  intelled;  sfaould  be  in  total  eclipse 
and  oblivion,  or  that  the  testator  should  be 
generally    insane.     There   is   A   partial    In- 
sanity, and  a  total  inflatfity.    SucV  partial  in- 


sanity may  exist  as  respects  particular  per- 
sons, things,  or  subjects,  while  as  to  others 
the  person  may  not  be  destitute  of  the  use  of 
reason.    A  person  may  have  upon  some  sub- 
jects, and  even  generally,  mind  and  memory, 
and  sense  to  know  and  apprehend  ordinary 
transactions,   and  yet   upon   the   subject  of 
those  who  would  naturally  be  the  objects  of 
his  care  and  bounty,  and  the  reasonable  and 
proper  disposition  to  them  of  his  estate,  he 
may  be  of  unsound  mind.     In  this  case  we 
think  it  clear  that  he  was  a  monomaniac  in 
respect  to  his  wife's  fidelity,  and  as  to  the 
disease  which  he  claimed  she  had  conununi- 
oated  to  him.    Monomania  is  a  perversion  of 
the  understanding  in  regard  to  a  single  ob- 
ject, or  a  small  number  of  objects,  with  the 
predominance   of   mental   excitement;    while 
mania  ia  a  condition  in  which  the  perversion 
of  the  understanding  embraces  all  kinds  of 
objects,  and  is  accompanied  with  general  men- 
tal excitement."     So  in  Stanton  v.  Wether- 
wax,   16   Barb.    (N.   Y.)    259,   it  was   said: 
"A  monomaniac  may  make  a  valid  will,  where 
the  provisions  of  the  will  are  entirely  uncon- 
nected with,  and  of  course  uninfluenced  by, 
the  particular  delusion.    But  where  there  is 
good  reason  to  believe  that  the  will  is  the 
offspring  of  that  particular  delusion  which 
has  seheed  his  mind,  and  controls  its  opera- 
tions,  the  rule  is  otherwise.     A  will   thus 
made,  under  the  influence  of  a  powerful  de- 
lusion which  has  not  only  impaired  but  per- 
verted  his  judgment  and  understanding  in 
relation  to  subjects  connected  with  the  pro- 
visions of  the  will,  so  as  to  exercise  a  con- 
trolling influence  in  the  disposition  of  his 
property,  is  not  the  will  of  a  testator  of 
sound  mind.     His  mind  is  unsound  quoad 
the  very  subject  on  which  he  is  called  to 
ezerdfle  its  powers,. in  making  tha  wiU." 

.-/Jr«  What  Constitutes  Delusion, 

1.  In  Gen£sal. 

Substantially  every  definition  of  an  insane 
delMion  is  based  in  substance  on  the  language 
of  Sir  John  Nichol,  in  the  great  case  of  Dew 
V.  Olark,  1  Add.  Ecc.  (Eng.)  279,  3  Add. 
Eco.  79,  wherein  it  was  said:  "Wherever  the 
patient  once  conceives  something  extravagant 
to  exist,  which  still  has  no  existence  what- 
ever' but  in  his  own  heated  imagination,  and 
wherever  at  the  same  time,  having  so  con- 
ceived, he  is  incapable  of  being*  or  at  len^t 
of  being  permanently  reasoned  out  of  the  con- 
ception, auch  a  patient  is  said  to  be  under 
a  delusion,  in  a  peculiar,  half  te<^nical  senae 
-of  the  term,  and  in  the  absenoe  or  presence 
of  delusion,  so  understood^  forms^  in  my  judg- 
ment, the  true  and  only  test,  or  criterion  of 
present  or  absent  insanity."  In  Bqughton  v 
Rnight,  6  Meak  349,  Sir  John  Hannen  adopt- 
ed the  foregoing  definition  and  ftxpressed  the 
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belief  that  it  would  solve  most  if  not  all  of 
the  difficulties  which  arise  in  investigations 
of  this  kind.     In  Banks  v.  Goodfellow,  L.  R. 
5.     Q.  h.  560,  Cockburn,  C.  J.  said:     "When 
delusions  exist  which  have  no  foundation  in 
reality  and  spring  only  from  a  diseased  and 
morbid  condition  of  the  mind,  to  that  extent 
the   mind   must  necessarily   be  taken  to   be 
unsound."    In  American  Seamen's  Friend  Soc. 
v.  Hopper,  33  N.  Y.  624,  it  was  said:     **If 
a  person  persistently  believes  supposed  facts 
which  have  no   real  existence  except  in  his 
perverted   imagination,  and  against  all  evi- 
dence and  probability,  and  conducts  himself, 
however   logically,   upon   the  assumption   of 
their  existence,  he  is,  so  far  as  they  are  con- 
cerned,  under   a   morbid  delusion;    and   de- 
lusion in  that  sense  is  insanity."    In  Middle- 
ditch  V.  Williams,  46  N.  J.  Eq.  726j  17  Atl. 
826,  4  L.R.A.  738,  Van  Vleet,  vice  ordinary, 
said:     ** According  to  these  definitions,  it  is 
only  a  delusion  or  conception  which  springs  up 
spontaneously  in  the  mind  of  a  testator,  and 
is  not  the  result  of  extrinsic  evidence  of  any 
kind  that  can  be  regarded  as  famishing  evi- 
dence that  his  mind  is  diseased  or  unsouind: 
in  other  words,  that  he  is  subject  to  insane 
delusions.     If,  without  evidence  of  any  kind, 
he  imagines  or  conceives  something  to  exist 
which  does  .not  in  fact  exist,  and  which  no 
rational  person  would  in  the  absence  of  evi- 
dence believe  to  exist,  then  it  is  manifest 
that  the  only  way  in  which  his  irrational 
belief  can  be  accounted  for  is  that  it  is  the 
product  of  mental  disorder.    Delusions  of  this 
kind  can  be  accounted  for  upon  no  reasonable 
theory  except  that  they  are  the  creations  of 
the  mind  in  which  they  originate.'*    In  Fried- 
ersdorf  v.  Lacy,  173  Ind.  429,  90  N.  E.  766, 
it  was  said :     ''An  insane,  delusion  is  a  spon-  . 
taneous  conception  and  acceptance  of  that  as 
a  fact  which  has  no  existence  except  in  the 
imagination    and   which    is    persistelitly    be- 
lieved in  against  all  evidence  and  probability." 
In  the  case  of  In  re  Calef,  139  Cal.  678,  73 
Pac.  539,  an  insane  delusion  was  eaid  to  be 
the   spontaneous  and   firmly   fixed   belief  of 
a  diseased  mind  which  no  argument  or  evi- 
dence can   overthrow   and  which  a  rational 
mind  could  not  entertain.    In  the  casd  of  In 
re  Scott,   128  Cal.   67,   60  Pac.  527,  it  was 
said:      "In   ordinary  language,   a   person   is 
said  to  be  under  a  delusion  who  entertains  a 
false   belief  or   opinion   which   he   has   been 
led  to  form  by  reason  of  some  deception  or 
fraud,  but  it  is  not  every  false  or  unfdunded 
opinion  which  is  in  legal  phraseology  a  de- 
lusion, nor  is  every  delusion  an  insane  de- 
lusion.   If  the  belief  or  opinion  has  no  basis 
in  reaison  or  probability,  and  is  without  any 
evidence  in  its  support,  but  exists  without  any 
process  of  reasoning,  or  is  the  spontaneous 
offspring  ^f  a  perverted  Imagination,  and  is 
adhered  to  against  all  evidence  and  argument. 


the  delusion  may  be  truly  called  insane;  but 
if  there  is  any  evidence,  however  slight  or 
inconclusive,  whicli  might  have  a  tendency 
to  create  the  belief,  such  belief  is  not  a  de- 
lusion. One  cannot  be  said  to  act  under  an 
insane  delusion  if  his  condition  of  mind  re- 
sults from  a  belief  or  inference,  however  irra- 
tional or  unfounded,  drawn  from  facts  which 
are  shown  to  exist."  See  to  the  same  effect. 
Morgan  v.  Morgan,  30  App.  Cas.  (D.  C.)  436, 
13  Ann.  Cas.  1037.  In  Bohler  v.  Hicks,  120 
6a.  800,  48  S.  K  306,  Uie  court  said:  "The 
very  name  'monomania'  implies  partial  in- 
sanity and  excludes  the  idea  of  any  sort  of 
ratiocination  as  to  the  particular  subject  to 
which  the  partial  insanity  relates.  Mono- 
mania cannot  be  implied  because  a  person 
takes  a  narrow,  or  prejudiced,  or  utterly  il- 
logical view  of  a  particular  subject.  .  .  . 
It  is  not  the  result  of  any  conclusion;  the 
person  does  not  arrive  at  his  conviction  be- 
cause of  any  attempt  either  at  reasoning  or 
investigation;  the  partial  insanity  is  the  off- 
spring of  a  disordered  intellect."  And  see 
the  reported  ease. 

The  essence  of  an  insane  ddusion  is  that 
it  has  no  basis  in  reason  and  cannot  be  dis- 
pelled by  reason.  Merrill  v.  Rolston,  5  Redf. 
(N.  Y.)  220.  In  re  Tracy,  46  Hun  676,  11 
N.  Y.  St.  Rep.  103.  So  it  was  said  in  Barr  v. 
Sumner  (Ind.)  107  N.  E.  675:  *'Of  course, 
there  may  be  a  belief,  the  falsity  of  which 
cannot  be  disproved  by  e\'idence,  such  as,  lor 
example,  the  supposed  appearance  of  an  angel 
to  a  testator,  at  night,  when  alone.  Here, 
however,  we  are  dealing  with  a  mistake  that 
oould  be  disproved  by  evidence,  and  with  a 
belief  of  the  existence  of  a  thing  neither  in- 
herently impossible  nor  improbable.  There 
was  no  evidence  presented  to  testatrix  of  the 
mistake  in  her-  belief,  nor  was  there  resort 
to  argument  or  persuasion  to  convince  her 
of  its  falsity."  Similarly  in  the  case  of  In 
re  Kendrick,  130  Cal.  ,360,"  62  Pae.  605,  it  was 
said:  "Finally,' as  to  each  and  all  of  these 
alleged  delusions,  it  does  not  appear  that  any 
of  them  were  dominant  ideas  in  the  mind  of 
Mrs.  Kendrick.  They  were  not  always  nor 
constantly  referred  to  when  Mrs.  Masterson 
was  under  consideration,  and  very  many  wit- 
nesses never  heard  any  such  expressions  from 
her.  It  is  a  characteristic  of  monomania  and 
insane  delusion  that  when  the  conversation 
turns  upon  the  subject,  the  patient  is  domi- 
natcxl  by  it  and  cannot  conoeal  his  conviction;" 

< 
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2.  iLUtatCAL  Ofe    UlfBBA«0NABLB^  CONOLUSIOlf 
AS  TO  RjCLATnnB  FBOM   FaCTS. 

Since  the  accepted  definitions  require  that 
a  belief  shall*  to  be  an  insane  delusion.  Arise 
spontaneously  in  the  mind  of  the  testator,  a 
belief  ei;i9ti|»g  as  a  conclusion  of  the  testa- 
tor from,  facts  is  not  such  a  delusion  though 
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to  the  existence  of  facts^  An  erroneous  con- 
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In  Morgan  v.  Morgi^n,  30  App.  Cas.  (D.  C.) 
436,  13  Ann.  Cas.  1037,  it  was  said  respecting 
an  alleged  delusion  that-  a  child  of  the  tes- 
tator was  illegitimate:  "The  facts  developed 
in  that  suit  appear  to  have  convinced  the 
testator  that  he  was  not  the  father  of  the 
youngest  child,  and  to  have  tended  to  raise 
pome  doubt  in  his  mind  as  to  the  paternity 
of  the  two  older  ones.  Then  the  evidence  of 
his  declarations  made  it  to  appear  that  he 
claimed  to  have  acquired  further  information, 
relating  to  earlier  misconduct  of  their  moth- 
er, by  which  he  was  led  to  disclam  thoir 
paternity  also.  The  source  and  nature  of  this 
information  were  declared  to  two  persons. 
The  information  might  have  been  false,  and 
he  might  have  been  largely  induced  to  give 
credit  to  it  by  the  undoubted  fact  of  the 
mother's  later  misconduct.  While,  therefore, 
he  might  have  acted  under  a  delusion,  it  was 
not  an  insane  delusion,  that  is  to  say,  a  con- 
ception originating  spontaneously  in  the  mind, 
without  evidence  to  support  it,  and  which 
could  be  accounted  for  on  no  reasonable  hy- 
pothesis." So  in  Stull  V.  Stull,  1  Neb.  (un- 
official) Rep.  380,  389,  96  N.  W.  200,  it  was 
said:  **Xow,  with  reference  to  his  belief  that 
his  wife  had  turned  thechifdren  against  him, 
this  idea,  while  perhaps  cruel  and  unjust,  was 
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not  without  some  evidence  for  a  basis;  for 
the  testimony  clearly  shows  that  in  1871  his 
sons,  with  the  exception  of  Marinus,  combined 
against  him  and  coerced  him  into  deeding  his 
home  place  to  his  wife,  by  threatening  to  ap- 
ply for  a  conservator  of  his  estate  unless  he 
did  so.  The  only  reason  that  they  allege  for 
this  was  that  he  had  signed  a  bond  for  his 
son  Marinus  and  a  note  for  one  of  his  neigh- 
bors. The  evidence  clearly  shows  that  after 
this  the  deceased  became,  as  one  of  the  con- 
testant's witnesses  said,  'dissatisfied,'  and  left 
his  home,  and  resided  from  that  time,  until 
he  came  to  the  home  of  his  son,  John  S.  Stull, 
in  1895,  among  strangers.  It  is  also  in  evi- 
dence that  his  children  neglected  him,  and 
seldom,  if  ever,  recognized  him  in  any  manner 
for  several  years  after  he  had  left  his  old 
home.  During  this  time  it  is  in  evidence  that 
he  complained  of  the  neglect  of  his  children 
and  blamed  his  wife  for  it.  When  a  man, 
stricken  in  years  and  suffering  from  bodily 
infirmities,  has  been  long  taught^  like  King 
Lear,  to  feel 

*How  sharper  than  a  serpent'B  tooth  It  is 
To  have  a  thankless  child* 

— the  fact  that  he  complains  of  neglect  is  not 
sufficient  to  establisli  an  insane  delusion." 
The  rule  was  stated  and  applied  in  Fulton  v. 
Freeland,  219  Mo.  494,  118  S.  W.  12,  131  Am. 
St.  Rep.  576,  the  court  saying:  "There  is  no 
such  thing  as  a  delusion  founded  upon  facts. 
It  is  a  mental  conception  in  the  absence  of 
facts.  If  the  idea  entertained  has  for  a  basis 
anything  substantial  it  is  not  a  delusion. 
There  may  be  a  misjudgment  of  facts  or  there 
may  be  an  accentuated  opinion  founded  upon 
insufficient  facts,  but  not  a  delusion^  rising 
•to  the  dignity  of  a  mental  aberration.  As  to 
the  conspiracy  of  his  former  wife  and  her 
relatives  and  friends  forming  a  plot  in  the 
East  to  do  him  bodily  injury,  it  cannot  be 
said  that  this  was  a.  delusion  in  face  of  the 
facts.  His  brother  had  written  him  sufficient 
facts  to  remove,  his  views  from  the  realm  of 
delusions."  In  the  case  of  In  re  Merriman, 
108  Mich.  454,  66  N.  W.  372,  it  was  said: 
"So,  as  regards  the  statement  which  Howard 
ma4e  after  the  making  of  the  will,  implying 
that  his  father  was  trying  to  cheat  him,  it 
can  be  said  of  this  that  lihvight  Merriman  de- 
layed in  turning  over  to  Howard  his  money, 
and  while  such  a  judgment  of  his  father  was 
harsh,  and  perhaps  im warranted,  it  cannot  be 
said  it  had  no  foundation  in  fact."  So  in  Pur- 
dy  V.  Evans,  156  Ky.  342,  160  S.  W.  1071,  it 
was  said:  "The  prejudice,  resentn^ent,  or  an- 
ger of  testator  toward  his  daughter  may  have 
been  without  reasonable  cause ;  yet,  it  was  not 
the  spontaneous  production  of  a  diseased  mind 
based  upon  no  evidence  whatever;  for  it  had 
some  basis  in  fact.  It  arose  from  the  refusal 
of  his  daughter  to  live  with  him^  and  from  her 
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marriage  with  one  to  whom  testator  objected ; 
and,  however  imperfect  the  process  of  his 
reasoning,  or  however  illogical  or  unjust  the 
conclusion  that  she  was  so  greatly  at  fault 
as  his  conduct  toward  her  proves  his  belief 
to  have  been,  it  was  not  without  some  basis 
in  fact;  at  least  there  was  sufficient  to  free 
it  from  the  imputation  of  spontaneity,  and, 
therefore,  from  the  charge  of  having  its  origin 
in  an  insane  delusion."  Likewise  in  Owen  v. 
Crumbaugh,  228  111.  380,  10  Ann.  Gas.  606, 
81  N.  E.  1044,  119  Am.  St.  Rep.  442,  the 
court  said:  'Take  for  example,  the  fact  that 
the  testator  said  that  his  brother  and  sister- 
in-law  caused  the  death  of  his  only  child. 
The  evidence  explained  what  the  testator 
meant.  The  child  was  being  fed  from  the  milk 
of  a  cow  belonging  to  the  testator's  brother. 
It  is  not  denied  that  the  owner  of  the  cow 
took  it  away  from  the  testator's  home  without 
his  consent,  thereby  making  it  necessary  to 
feed  the  child  upon  the  milk  of  another  cow. 
It  is  not  denied  that  the  child  sickened  and 
died  after  the  change  in  its  food.  Who  would 
say  that  there  was  no  evidence  whatever  for 
the  charge  that  the  taking  away  of  the  cow 
was  the  cause  of  the  baby's  death?"  In  the 
case  of  In  re  White,  121  N.  Y.  406,  24  N.  E. 
935,  it  was  said:  "As  to  the  testator's  belief 
that  there  was  collusion  between  neighbors, 
surveyor  and  his  son  to.  defraud  him,  we 
cannot  say  that  there  was  absolutely  no  basis 
for  any  such  reasoning  by  testator.  There 
were  the  facts  that  the  testatoi^  and  his 
neighbors  disputed  on  questions  of  boundary 
lines  and  fences;  that  his  son  disagreed  with 
his  views  of  his  rights  in  the  matters;  and 
that  one  of  the  neighbors,  his  son  and  the 
surveyor,  recommended  by  his  son,  were  Ma- 
sons. Can  we  say  that  because  he  could  not 
believe  anything  good  of  the  Masonic  frater- 
nity, and  because  he  supposed  them  bound  to 
stand  by  each  other  as  against  an  outsider, 
that  he  was  influenced  by  an  insane  delusion? 
Delusion  is  insanity,  where  one  persistently 
believes  supposed  facts,  which  have  no  real 
existence,  except  in  his  perverted  imagination, 
and  against  all  evidence  and  probability,  and 
conducts  himself,  however  logically,  upon  the 
assumption  of  their  existence.  That  was  so 
held  in  American  Seamen's  Friend  Soc.  v. 
Hopper  [83  N.  Y.  619]  supra.  But  if  there 
are  facts,  however  insufficient  they  may  in 
reality  be,  ftom  which  a  prejudiced,  or  a  nar- 
row, or  a  bigoted  mind  might  derive  a  par- 
ticular idea,  or  belief,  it  cannot  be  said  that 
the  mind  is  diseased  in  that  respect.  The 
belief  may  be  illogical,  or  preposterous,  but 
it  is  !not,  therefore,  evidence  of  insanity  in  the 
person.  Persons  do  not  always  reason  logi- 
cally, or  correctly,  from  facts,  and  that  may 
be  because  of  their  prejudices,  or  of  the  per- 
versity, or  peculiar  construction  of  their 
minds.     Wills,  however,  do  not  depend  for 


their  validity  upon  the  testator's  ability  to 
reason  logically,  or  upon  his  freedom  from 
prejudice." 

What  was  said  in  Phillips  v.  Chater,  1 
Dem.  (N.  Y.)  533,  to  be  ''a  very  simple  and 
practical  standard"  by  which  to  determine 
the  rationality  of  a  belief  was  laid  down  in 
Boughton  V.  Knight,  L.  R.  3  P.  A  D.  (Eng.) 
64,  wherein  Sir  James  Harmon  in  charging 
the  jury  said:  ''The  tribunal  that  is  to  de- 
termine the  question  (whether  judge  or  jury), 
must,  of  necessity,  take  his  own  mind  as  the 
standard  whereby  to  measure  the  degree  of 
intellect  possessed  by  another  man.  You 
must  not  arbitrarily  take  your  own  mind  as 
the  measure,  in  this  sense,  that  you  should 
say,  I  do  not  believe  such  and  such  a  thing, 
and  therefore  the  man  who  does  believe  it  is 
insane.  Nay,  more;  you  must  not  say,  I 
should  not  have  believed  such  and  such  a 
thing,  therefore  the  man  who  did  believe  it  is 
insane.  But  you  must  of  necessity  put  to 
yoiurself  this  question,  and  answer  it:  Can 
I  understand  how  any  man  in  possession  uf 
his  senses  could  have  believed  such  and  sueh 
a  thing?  And  if  the  answer  you  give  ia,  I 
cannot  understand  it,  then  it  is  of  the  neces- 
sity of  the  case  that  you  should  say  the  man 
is  not  sane." 

The  question  at  issue  being  the  state  of  the 
testator's  mind  facts  not  known  to  him  which 
tend  to  support  that  belief  cannot  be  consid- 
ered. Matter  of  Stoll,  90  Misc.  266, 153  N.  Y. 
S.  362. 

3.  Unbeabonable  Antipathy  to  Rklativb. 

a.  In  Cfeneral. 

An  unfounded  prejudice  or  antipathy  on  the 
part  pf  a  testator  toward  even  a  near  relative 
is  not  ordinarily  evidence  of  an  insane  delu- 
sion. 

OaUfomia,—ltk  re  Kendrick,  130  Cal.  360, 
62  Pac.  605;  In  re  Calef,  139  Cal.  673,  73 
Pac.  539;  In  re  Riordan,  13  Cal.  App.  313, 
109  Pac.  629. 

Conneeticut, — Kimberly's  Appeal,  68  Conn. 
428,  36  AU.  847,  57  Am.  St.  Rep.  101,  37 
L.R.A.  261. 

Georgia. — Carter  v.  Dixon,  69  Ga.  82. 

lllinoU. — Clauseenius  v.  Ciaussenius,  179 
111.  545,  53  N.  E.  1006;  Huggins  v.  Drury,  192 
111.  528,  61  N.  E.  652;  Schmidt  v.  Schmidt, 
201  III.  191,  66  N.  £.  371;  Drum  v.  Capps, 
240  111.  524,  88  N.  £.  1020;  Carnahan  v.  Ham- 
ilton, reported  in  fuU»  posty  this  volume  ^t 
page  21. 

Indiana, — ^Barr  v.  Sumner,  107  N.  B,  675. 

KefUucfcy.— Purdy  t.  Bvani^  156  Ky,  342, 
160  S.  W,  1071. 

Mame, — ^Barnes  v.  Bamesi,  66  Me.  286 

iftsmsipfM. — ^MuUins  t.  Cottrelli  41  Miss. 
291. 
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JfiMouri. — Current  y.  Current,  244  Mo.  429, 
148  8.  W.  860. 

Ife^raaka. — ^In  re  Clapham,  73  Neb.  492, 
103  N.  W.  61. 

New  Jersey. — Stackhouse  ▼.  Horton,  15  N. 
J.  £q.  202;  HoUinger  y.  Syms,  37  N.  J.  Eq. 
221. 

New  York. — Dobie  y.  Armstrong,  160  N.  Y. 
584,  55  N.  £.  302;  Matter  of  Lang,  9  Misc. 
521,  30  N.  Y.  S.  388;  Matter  of  Brush,  35 
Misc.  689,  72  N.  Y.  S.  421 ;  Matter  of  Town- 
send,  73  Misc.  481,  133  K.  Y.  S.  492;  Phillips 
y.  Flagler,  82  Misc.  500,  143  N.  Y.  S.  798; 
In  re  Forman,  54  Barb.  (N.  Y.)  274;  Bull  y. 
Wheeler,  6  Dem.  (N.  Y.)  123. 

Oregon. — Potter  y.  Jones,  20  Ore.  239,  25 
Pac  769,  12  L.R.A.  161. 

Fennaylvania, — ^MoGovean's  Estate,  185  Pa. 
St.  203;  In  re  Hemingway,  196  Pa.  St.  291, 
45  Atl.  726,  78  Am.  St.  Rep.  816;  In  re 
Alexander,  reported  in  full,  post,  this  yolume, 
at  page  33:  In  re  Herr  (Pa.)  96  Atl.- 464; 
Matter  of  Mintzer,  5  Phila.  206,  20  Leg.  Int. 
380. 

Rhode  Island. — Jenckes  y.  Probate  Ct.  2 
R.  I.  255. 

"People  may  hate  their  relations  for  bad 
reasons  and  yet  not  be  •  deprived  of  testa« 
mentary  power."  Carpenter's  Estate,  94  Cal. 
419,  29  Pac.  1101.  In  Carter  v.  Dixon,  69 
Ga.  82,  it  was  said:  "A  testator  may  enter- 
tain his  animosities^  cherish  hi«  prejudices, 
and  nurse  his  wrath  against  heirs  at  law  of 
his  estate,  and  he  may  be  guided  and  con- 
trolled by  them  in  the  disposition  of  his  prop- 
erty; still,  if  he  is  competent  in  mind  and 
makes  a  will  freely  and  voluntarily,  these 
conditions  of  his  mind  will  not  per  se  destroy 
his  testamentary  capacity.''  So  it  was  said 
in  Schneider  V.  Manning,  121  111.  376,  12  N.  E; 
267.  "A  man  may  become  prejudiced  against 
some  of  his  children,  and  that,  too,  without 
proper  foundation;  and* because  he  may  make 
unjust  remarks  against  themj^^-remarka  not 
warranted  by  the  faets,-^it  does  not  follow 
that  he  has  insane  delusions,  or  that  he  is 
devoid  of  testamentary  capacity.  If  euoh  was 
the  rule,  but  few  wills  would  be  able  to  stand 
the  test  where  an  unequal  distribution  of 
property  has  been  made  by  a  testator  among 
diHdren."  See  to  the  same  effect  Huggins  v. 
Dniry,  192  111.  528,  61  N.  £.  652.  In  Lowe 
y.  Williamson,  2  N.  J.  Eq.  82,  it  was  said:' 
'^t  was  further  urged,  that  the  testator  was 
under  a  species  of  derangement  or  delusion  as 
to  his  relative;  that  he  took  up  a  prejudice 
without  cause.  I  have  before  said,  that  I  And 
no  good  reason  for  thie  hostility,  but  it  is 
plain  that  the  testator  had  such  feelings  to* 
wards  them.  There  was  no  intimacy  with 
them.  They  visited  him  yery  little.  He  had 
an  idea  that  they  looked  down  upon  him;  and 
was  no  doubt  jealous  of  their  superior'  stand- 
ing.   Tliere  was,  then,  no^  delusion,  but  a  real* 


ity  in  the  faet»  that  there  existed  ne  cordial- 
ity between  him  and  his  relatives.  It  was  ot 
long  standing;  not  sudden  and  accidental,  but 
abiding/'  In  the  case  of  In  re  Spencer,  96 
Cal.  448,  31  Pac.  453,  wherein  it  appeared 
that  the  testatrix  entertained  a  strong  preju- 
dice against  her  daughter-in-law  it  was  said: 
''There  is  nothing  to  show  anything  like 
mental  unsoundness  or  monomania  on  the 
part  of  the  testatrix.  It  is  quite  probable 
that  the  conduet  of  Homer  in  various  matters 
caused  her  to  attach  blame  to  Ella,  when  it 
should  have  fallen  on  Homer  himself;  but  she 
did  not  know  the  real  facts.  She  believed  the 
son,  whom  she  loved,  rather  than  the  daugh* 
ter-in-law,  whom  she  disliked  and  mistrust*, 
ed;  but  would  not  any  sane  mother,  under  the 
circumstances,  have  done  the  same?  The  likes 
and  dislikes  of  human  beings — ^tibeir  confi- 
dences and  mistrusts — ^are  often  capricious 
and  arbitrary;  but  they  are  not  evidences  of 
insanity  because  they  cannot  be  logically  de- 
fended to  the  satisfaction  of  those  who  think 
them  wrong.  In  the  ease  at  bar  there  is  no 
warrant  for  the  claim  that  the  testatrix's 
dislike  ot  her  daughter-in-law  and  her  fam- 
ily was  an  insane  delusion;  it  was  simply 
such  a  feeling,  arising  out  of  the  recondite 
principles  of  attraction  and  repulsion,  as  is 
quite  common  among  people  of  undoubted 
sanity."  In  TrumbuU  v.  Gibbons,  22  N.  J.  L. 
117,  the  court  saide  ''In  what  does  the  alleged 
delusion  exist,  or  how  has  it  been  exhibited 
in  the  present  case?  I  have  carefully  looked 
through  the  testimony  to  be  found  in  the 
caae  prepared,  and  in  jbhe  documents,  includ- 
ing the  diary  and  the  libels,  which  evidence 
I  am  not  disposed  to  recapitulate  or  record. 
It  is  sufficiently  referred  to  aud  stated  in 
the  charge  of  the  Chid  Justice,  for  the  present 
purpose,  and  it  undoubtedly  exhibits  a  sad 
instance  of  the  extent  to  which  family  feuds 
may  be  carried.  There  seems  to  have. been,. 
on  the  one  side,  an  imperious  and  haughty 
temper  sustained  by  wealth  and  power,  and 
reatrained  by  no  softening  influences  from 
moral  or  religoue  principles.,  On  the  other, 
as  I  take  it,  there  was  great  imprudence  on 
the  part  of  a  daughter  and  <  son-in-law  in 
dealing  with  the  errors  of  an  uncontrollable 
and  violent  parent,  upop  whom  they  were  de* 
pendent.  But  I  can  find  nothing  like  delu- 
sion or  insanity.  The  first  dissatisfaction  and 
incipient  dislike  were  heightened,  by  contin- 
ued disputes  and  irritation,  into  settled  aver- 
sion and  enmity;  but  this  was  the  result  of 
obvious  causes  having  an  actual  existence^ 
and  not  the  consequenoea  of  imaginary  difficul: 
ties.  The  rebukes,  for.  alleged  licentiousness, 
the  diBputes  and  difficulties  with  regard  to 
property^  threal^ened  divorce^  the.  UM  suit, 
all  these  matters,  which  embittered  the  feel? 
ings  oi  the  testator,  |n  the  highest  degree, 
were  not  mere  imaginary  causes  of  offence. 
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These  and  other  siiocessive  bitter  quarrels 
between  the  testator  and  his  son-in-law, 
daughter,  and  family,  certainly  occurred,  and 
they  account  for  the  provisions  of  the  will,  by 
which  the  latter  were  disinherited,  without 
any  necessity  to  resort  for  explanation  to 
moiiomonia  or  any  other  form  of  insanity." 
In  Conner  v.  Skaggs,  213  Mo.'  334,  111  S.  W. 
1132,  wherein  it  appeared  that  the  testator 
disinherited  a  daughter  who  married  against 
his  wishes,  it  was  said:  "Testator's  opinions 
as  to  the  soundness  of  Mr.  Conner's  morals, 
may  have  been  grossly  narrow  and  unjust, 
but  there  was  no  insanity  about  it.  It  is 
natural  and  usual  for  men  to  act  on  what 
they  are  told  by  others,  in  whom  they  trust. 
The  solicitude  of  the  father  was  natural.  A 
clandestine  courtship  in  the  teeth  of  parental 
protest  is  a  most  dangerous  domestic  experi- 
ment. Mischief  and  unwholesomeness  lurk  in 
the  shade  of  concealment.  The  resentment 
of  the  father  was  most  human  and  natural 
though  extravagantly  exhibited.  That  he  did 
not  rise  to  the  lofty  and  divine  plane  of  com- 
plete forgiveness  when  time  had  healed  his- 
wounds,  is  unfortunate;  but  is  still  natural 
and  human — not  insanity." 

b.  Exceptional  Cases. 

However,  an  antipathy  of  a  testator  toward 
a  near  relative  may  be  so  violent,  extravagant 
and  baseless  as  to  amount  to  an  insane  delu- 
sion. Dew  V.  Clark,  3  Add.  Ecc.  (Eng.)  79; 
Nicewander  ▼.  Nicewander,  151  111.  156;  Hug- 
gins  V.  Drury,  192  Hi.  528,  61  N.  E.  662; 
Miller  v.  White,  6  Redf.  (N.  Y.)  320;  Thomas 
V.  Carter,  170  Pa.  St.  272,  33  Atl.  81,  50  Am. 
St.  Rep.  770;  Chancy  v.  Bryan,  16  Lea 
(Tenn.)  63.  And  see  Brown  y.  Ward,  53  Md. 
387,  36  Anl.  Rep.  422.  As  was  said  in 
Broughton  v.  Knight,  L.  R.  3  P.  A  D.  (Eng.) 
64 :  "It  is  unfortunately  not  a  thing  unknown 
that  parents — and  in  justice  to  women  I  am 
bound  to  say  it  is  more  frequently  the  case 
with  fathers  than  mothers, — that  they  take 
unduly  harsh  views  of  the  characters  of  their 
children,  sons  especially.  That  is  not  un^ 
known.  But  there  is  a  limit  beyond  which 
one  feels  that  it  ceases  to  be  a  question  of 
harsh  unreasonable  judgment  of  character, 
and  that  the  repulsion  which  a  parent  ex- 
hibits towards  one  or  more  of  his  children 
must  proceed  from  some  mental  d-efect  in  him- 
self. It  is  so  contrary  to  the  whole  current 
of  human  nature  that  a  man  should  not  only 
form  a  harsh  jud^ent  of  his  children,  but 
that  he  should  put  that  into  practice  so  as  to 
do  them  injury  or  deprive  them  of  advantages 
which  most  men  deisire  above  all  things  to 
confer  upon  their  children.  I  say  there  is  a 
point  at  which  such  repulsion  and  aversion 
are  themselves  evidence  6i  tinsoundttess  of 
mind.*'    In  the  leading  case  of  Defw  v.  Clark, 


supra,  an  issue  as  to  testamentary  capacity 
was  awarded,  it  appearing  that  the  testator 
harbored  the  most  unfounded  and  unreason- 
able impressions  in  regard  to  the  character  of 
an  only  daughter,  against  whom,  in  conse- 
quence, he  entertained  an  unnatural  dislike. 
He  imagined  that  the  daughter  was  vile, 
profligate,  and  depraved  in  the  highest  de- 
gree, and  treated  her  accordingly  with  the 
utmost  severity,  and  even  cruelty,  and  finally 
cut  her  off  in  his  will  with  an  inadequate  pro- 
vision. It  was  a  dislike  founded  purely  on 
delusion.  It  was  satisfactorily  shown,  that 
while  this  delusion  had  gained  such  possession 
of  his  mind  that  nothing  could  shake  his  be- 
lief, yet,  in  point  of  fact,  she  was  amiable  in 
disposition,  eng.*.ging  in  her  manners,  of  su- 
perior natural  talents,  diligent,  dutiful,  affec- 
tionate, modest,  and  virtuous,  and  giving  no 
occasion  for  the  extraordinary  feelings  ex- 
hibited by  the  father.  In  Ballantine  v.  Proud- 
foot,  62  Wis.  216,  22  N.  W.  392,  the  court 
said:  "It  is  rare  that  a  mother,  without  the 
greatest  provocation,  entertains  such  an  aver- 
sion to  a  daughter  that  she  refuses  to  see  her 
in  her  last  illness.  And  yet,  but  a  few  hours 
before  she  died,  Mrs.  Stewart  was  asked  if 
her  daughter  should  not  be  sent  for,  and  she 
replied  that  she  did  not  wish  to  see  her  daugh- 
ter ;  that  the  Proudfoots  might  come  and  look 
upon  her  after  she  was  dead.  Such  unnatural 
feelings  are  so  contrary  to  human  nature  that 
we  are  inclined  to  account  for  them  on  the 
ground  Uiat  the  mother  at  the  time  was  not 
herself,  but  was  laboring  under  some  mental 
disorder."  In  Merrill  v.  Rolston,.  5  Redf. 
(N.  Y.)  220,  the  court  said:  "If  she  had  taken 
the  notion  that  George  had  become  indifferent 
to  her  wishes,  and  rebellious  against  her  au- 
thority, however  unreasonable  and  untrue,  it 
might  have  been  said  that  there  was  some 
semblance  of  fact  and  circumstances  to  base 
the  suspicion  upon,  in  his  marriage  against 
her  will,  which  an  imperious  disposition  and 
over-jealous  nature  might  have  magnified  into 
an  unpardonable  offense;  but  her  extravagant 
and  irrational  exaggeration  of  his  so-called 
offense,  her  apparently  sincere  imputation  of 
an  unworthy  and  depraved  character,  of  his 
reprehensible,  impure  and  immoral  oonduct, 
her  baseless  accusation  of  unworthiness  and 
wickedness  and  impurity  on  the  part  of 
George  and  his  estimable  and  accomplished 
wife,  her  utterly  false  and  irrational  state- 
ment that  his  adopted  father  from  his  visit 
to  Liverpool,  which  appears  to  have  been 
about  1852,  discovered  his  innate  depravity, 
and  thereafter  distrusted  and  disliked  him, 
and  refused  him  his  name,  and  her  alleged 
discovery  of  his  baseness  and  subsequent  dis- 
like of  him,  all  entirely  and  overwhelmingly 
disproved  by  numerous  subsequent  letters,  full 
of  extravagant  expressions  of  confidence  in 
his  ability,  education,  moral  purity,  and  her 
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great  pride  in  his  talents  and  brilliant  pros- 
pects: her  extraordinary  expressiona  of  so- 
licitude for  his  advancement,  and  especially 
for  his  safety  in  respect  to  the  strike  at  the 
zinc  works,  and  her  anxiety  lest  his  mind 
should  be  dethroned  by  his  rejection;  by  the 
frequent  conversation  with  different  persons 
as  to  their  estimate  of  and  affection  for  him^ 
years  after  the  event  which  was  stated  by  her 
as  the  beginning  of  their  distrust,  and  es- 
pecially by  tlie  terms  of  both  of  their  wills, 
made  and  executed  in  1856,  four  years  after 
the  time  mentioned,  wherein  he  was  made  the 
ultimate  beneficiary  by  name,  as  their  adopt- 
ed Bon,  and  many  other  eircumstanoes,  which 
might  be  recalled.  Taken  in  conjunction  with 
the  foregoing  facts  and  circumstances,  her 
vulgar  and  false  charge,  without  the  remotest 
foundation,  of  illicit  intercourse  between 
George  and  his  intended  wife,  the  general  im- 
putation of  unohastity,  equally  baseless,  her 
diabolical  and  fiendish  imprecations  upon 
George,  just  referred  to,  her  incoherent  and 
impious  curses,  her  senseless  mutilation  of 
her  will  and  his  portrait,  and  the  -  reasons 
given  for  it,  all  combine  to  show  that,  if  de* 
cedent  was  of  sound  mind,  an  intelligent, 
affectionate^  kind,  modest,  truthful  Christian 
woman  had  been  transformed  into  a  bold, 
defiant,  passionate,  unfeeling,  cruel,  false, 
vulgar  and  obscene  fiend  incarnate,  which 
cannot  be  pleaded  even  as  a  thoughtless 
ebullition  of  intemperate,  ungovernable  anger 
and  jealousy,  for  the  utterances  were  oft  re- 
peated and  rewritten  with  deliberation  at  dis- 
tances from  the  object  of  her  malediction, 
with  nothing  apparently  but  a  distorted  brain 
to  account  for  her  transformation  so  complete 
and  the  delusions  so  marked,  whidh  would 
be  a  signal  mercy  to  her  memory  and  the 
fame  of  her  sex,  to  ascribe  it  to  a  morbid 
or  insane  delusion/'  In  Johnson  v^  Moore, 
1  Litt.  (Ky.)  871,  it  was  said?  "We  Jtre, 
therefore,  satisfied  thart  on  this  point,  we 
mean  that  of  Hostility  to  his  brothers,  with- 
out cause,  he  wad  subject  to  a  species  of  de- 
rangement which  affected  him  there  and  no- 
where else,  except  with  regard  to  his  asser- 
tions of  his  extraordinary  wealth.  As  in  one 
point  only,  excef^t  when  under  the  inftuence 
of  intoxication,  he  was  subject  to  a  peculiar 
species  of  derangement  which  caTinot  be  ex- 
plained but  by  the  existence  of  the  fact,  unless 
we  could  measure  and  scrutinize  the  mind, 
we  have  no  hesitation  in  saying  he  was  com- 
petent to  do  any  act,  which  was  not  stibjeet 
to  be  influenced  by  that  derangement,  and 
that  he  might  be  the  subject  of  reftponsibility 
both  civilly  and  criminally,  for  any  act  which 
was  not  influenced  or  induced-  by  it,  and  if 
the  oersons  as  to  whom  his  mind  was  disor- 
dered  were  strangers,  and  could  not  h^  Sup- 
posed by  the  ties  of  nd  total  affeetioli  to  be 
the  objects  of  his  bounty,  we  should  have  no 
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difficulty  in  sustaining  this  will.  But  this 
is  not  the  case.  To  them,  it  might  be  sup- 
posed, or  to  some  of  them,  he  would  have 
given  his  estate.  Once  in  1820,  he  did  make 
that  sound  and  rational  disposition.  From 
that  he  departed,  afterwards,  and  made  them 
the  objects  of  hatred  and  disgust.  And  at 
the  time  of  making  his  last  will  now  in  con- 
test, he  labored  strongly  under  the  effects 
of  this  disorder  of  mind;  for  when  he  was  in- 
quired of  by  one  of  the  subscribing  witnesses, 
why  he  had  pretermitted  his  relations,  he 
became  instantly  irritated,  and  declared  that 
they  had  endeavored  to  get  his  estate  before 
his  death,  and  that  he  had  declared  wax 
against  all  the  Moores.  For  this  disaffection 
towards  them,  there  never  appeared  to  be 
the  slightest  cause,  but  the  contrary;  and  the 
reasons  for  it,  when  assigned  by  himself,  were 
futile  and  groundless.  He  cannot,  therefore, 
be  accounted  a  free  agent  in  making  his 
will,  so  far  as  his  relatives  are  concerned  al- 
though free  as  to  the  rest  of  the  world.  'But 
however  free  he  may  have  been  as  to  other 
objects,  the  conclusion  is  irresistible  that  this 
peculiar  defect  of  intellect  did  influence  his 
acts  in  making  his  will,  and  lor  this  cause 
it  ought  not  to  be  sustained."  And  in  Shir- 
ley v.  Sherley,  81  Ky.  240,  it  was  said: 
"While  ill-will,  prejudice,  hatred,  or  the  ex- 
hibition of  violent  passions,  by  a  person  usual- 
ly good  humored  and  affable,  such  as  the  evi- 
dence tends  to  portray  Capt.  Sherley,  do  not 
of  themselves  constitute  insanity,  they  may 
be,  and  often  are,  the  manifestations  of  mental 
derangement;  and  evidence  of  their  existence 
with  refersnoe  to  persons  so  nearly  related  to 
those  naturally  entitled  to  his  bounty  as  the 
maternal  grandfather,  against  whom  he  en- 
tertains stispicions  whieh  might  affest  the 
disposition  of  his  property,  should  be  left  to 
the  jury  to  determine,  whether  they  result 
from  naturally  ungovernable  passions,  or  were 
produced  by  provocation,  or  were  tlie  indica- 
tion or  sign  of  a  deeaying  or  decayed  mind, 
where  the  issue  of  sanity  or  insanity  is  being 
tried  by  them." 

//I.  Vnfounded  Belief  as  fd  PartiemUtt 

J£aM%eT» 

1.  Di9L0TALnr  OB  IifosATrt'ciiK  or  ReLATIVft. 

Since  the  ptoper  manifestation  of  affection 
and  gratitude  is  to  a  gveat  extent  a  matter 
«f' personal  judgment,  a  belief  however  un- 
founded of  «  testator  that  hin  immediate  rela- 
tives have 'been  deficient  in  that  respect  will 
not  ordinarily  be  considered  an  insane  de- 
lusion. Carpenter  v.  Bailey,  94  Cal.  406,  29 
Pue.  1101 ;  Baucbens  v.  DavMm  229  111.  ^7, 
-82  N.  E.  d6&;  Reichert  v.  Reieiieft,  144  Midi. 
M6,  107  N.  W.  1057 ;  ijefibigHreil  v.  Betting- 
house,  151  Mich.  513,  115  K.  W.  731;   StuU 
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T.  8tull,  1  Neb.  (unofficial)  Rep.  380,  389,  96 
N.  W.  200;  In  re  Weil,  48  Hun  621,  mem.  1 
N.  Y.  S.  91 ;  In  re  Cline,  24  Ore.  175,  33  Pac. 
542,  41  Am.  St.  Rep.  851.  Alexander*/!  Estate, 
reported,  in  full,  post,  this  volume,  at  page 
33.  "To  establish  insane  delusion,  the  con- 
testant must  do  something  more  than  simply 
show  'tL  mistaken  notion'  on  the  part  of  the 
testator  as  to  the  feelings  or  intentions  of  hia 
relatives  in  reference  to  him  or  his  property." 
Hall  V.  Hall,  38  Ala.  131,  McBride  v.  Sulli- 
van, 155  Ala.  166,  45  So.  902.  And  see  Mosser 
▼.  Mosser,  32  Ala.  551.  In  Bean  v.  Bean,  144 
Mich.  599,  108  K.  W.  369,  it  was  said:  "I  do 
not  understand  how  it  can  be  determined  that 
the  opinion  of  a  father  that  a  son  has  no 
regard  for  him,  and  is  waiting  for  him  to 
die  in  order  to  get  a  portion  of  his  estate,  can 
be  said  to  have  no  foundation  in  fact,  and  to 
be  the  result  of  insane  delusion,  except  it 
may  be,  in  cases  where  relations,  induced  by 
a  lifetime  of  dutiful  conduct  on  the  one  side 
and' of  continued  and  known  affection  on -the 
other,  are  suddenly  and  without  known  cause 
interrupted  and  succeeded  by  an  attitude  on 
the  part  of  the  fatlier  utterly  inconsistent 
with  past  conduct."  So  in  Buchanan  v.  Bel* 
sey,  66  App.  Div.  68,  72  N.  Y.  S.  601,  the 
court  said:  *'The  relatione  between  this  tes- 
tator and  his  wife  and  children  were  not  ohly 
strained,  but  there  is  evidence  to  show  that 
those  persons  were  ungrateful  to  him.  His 
leaving  each  of  them  merely  a  nominal  legacy 
he  declares  by  his  will  to  be  in  consequence  of 
their  ingratitude  shown  to  him  for  many 
years.  Upon  the  whole  testimony,  while  the 
record  is  replete  with  accounts  of  unhappy 
relations  existing  between  the  testator  and  his 
family,  the  impression  made  by  reading  it  is 
that  the  wife  and  daughters  of  the  testator 
were  not  blameless  in  their  conduct. towaxcfo 
him,  and  that  although  he  noay  have  exag^ 
gerated  their  conduct  in  some  respects  and 
attributed  to  them  persecutions  which  unr 
doubtedly  emanated  from  some  one,  and  which 
from  various  indications  he  might  well  have 
believed  came  from  them,  we  are  not  satisfied 
that  it  is  shown  by  a  preponderance  of  evi- 
dence that>the  provisions  of  this  will  wef  e  ih^ 
result  of  insane  deluaiom  entertained  by  the 
testator."  In  Shorb  v.  Brubaker,  94  Ind.  165, 
in  austainii^  the,  refusal  of  an  instructipi^  as 
to  the  effect  of  an  insane  delusion,  the  court 
said:  ''The  evidence  upon  which  this  instruc- 
tion was  asked  did  not  relate  to  any  fact.  Its 
application  was  simply  to  an  opinion  givsK 
by  the  testator  at  th)3  time  of  making  his  wiU, 
that  the  appellants  had  misused  and  mis- 
treated him,  and  to  a  oontrary  opinion  as- 
pressed  by  the  appellants  while  testifying  that 
they  had  never  misused  or  mistreated  him. 
Ihridence  of  this  kind  is  too  intangible'  for 
judicial  cogniianoe  ia  determining'  the ;  valid- 
ity of  a  wilL    An  act,  which  ill  the  opinicflb 


of  one  person  might  be  regarded  as  misuse  or 
mistreatment,  might,  in  the  judgment  of  an- 
other, be  esteemed  as  harmless,  or,  indeed,  as 
a  token  of  affection  or  friendship.  Had  the 
testator  given  any  fact  which  if  true,  would 
have  been  a  flagrant  breach  of  filial  duty  upon 
the  part  of  appellants,  and  had  it  been  shown 
that  this  fax^  had  no  existence  except  in  the 
imagination  of  the  testator,  it  would  have 
been  right  in  that  case  to  charge  the  jury 
that  such  evidence  was  proper  for  their  con- 
sideration in  determining  the  testator's  men- 
tal capacity.  But  upon  the  evidence  before 
the  jury,  the  instruction,  if  given,  would  have 
tended  to  confuse  and  mislead."  See  to  the 
same  effect,  Hite  v.  Sims,  94  Ind.  333.  In 
Taylor  v.  McClintock,  87  Ark.  243,  112  S.  W. 
405,  it  was  said:  "Filial  love  and  gratitude 
do  not  belong  to  a  class  t>f  theoretical  or  meta- 
physical subjects  not  susceptible  of  proof. 
Indeed,  there  is  scarcely  anything  in  our 
civilization  more  concrete  and  real  than  these 
emotions  growing  out  of  the  natural  ties  of 
blood,  and  incident  to  the  family  relation,. 
Their  presence  or  absence  is  manifested, 
and  may  be  proved,  in  manifiold  ways.  If  a 
parent  believes  that  his. daughter  does  not 
love  him,  or  love  him  as  well  aa  she  doeg 
Home  others,  or  is  ungrateful  to  him»  the 
falsity  ol  such  belief,  if  it  be  false,  may  be 
easily  shown.  .  .  .  But  if  the  belief  be  that 
his  daughter  does  not  love  him  as  much  as 
he  wishes,  or  as  much  a«  his  daughter  ought» 
or  that  his  daughter  is  not  aa  grateful  as  he 
wishfes,  or  as  grateful  as. she  i^ould  be,  then 
it  is  not  a  belief  of  the  total  want  of  aff^ioA 
and  gitatitude^  but  only!  as- to  the  degree  there- 
of. Sudi  a  belief  necessarily  is  in  the  domain 
of  speculation  and  th«ory,  wher4»  no  proof  can 
discover  its  error; . for  no  evidence  can  meas- 
ure the  quantum  of  love  and  gratitude  that 
a  father  may  wish  his  child  to  have  towards 
him,  uor  the  quantum  of  love  and  gratitude 
that  child  should  have  towards  its  pa^rent. 
The  unexpressed  wishes  of  a  parent  aia  to  the 
degree  of  love  and  gratitude  that  he  desired 
his  child  to  have  for  him,  as  well  as  the  quan- 
tum of,  love  and  gratitude  that  Uie  child 
should  have  for  .the  parent,  are  so  purely 
psychical  add  ethical  that  they  are  not  sus- 
ceptible of  proof,  A  belief  of  th^t  kind  can- 
not be  shown  to  be  erroneous;  nor  can  it  be 
shown  that  such  a  belief  would  not  be  changed 
by  evidence  and  argument.  There  is  no  cri- 
terion by  which  to  demonstrate  the  error  and 
unchangeability  of  such  belief,  and  the  whole 
flubjectr>matter  ia  in  the  wide  realm  of  specu- 
lation, .  and  cannot  therefore,  be  a  delusion." 

'2.   ClIABACTBR   OF  RELATIVE. 

Subject  to  the  qualification  hecet(>fore  noted 
that  aa  iUc^gp^l  ^onelusiQn  from  facts  is  not 
an  insane  daUision  (see  supra  subdivision  11. 
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2.  lUogieal  or  Unrea8<mal^  Conclutian  «•  to 
Relative  from  Faci$),  a  groundAees  and  per- 
sistent belief  by  a  testaUtf  thai  one  of  bia 
relatives  is  a  person  of  vile  and  worthless 
character  may  constitute  an  insane  delusion. 
Dew  V.  Claric,  1  Add.  Gee.  (£ng.)  2.79;  Mills' 
Appeal,  44>  Conn.  484.  In  Rivard  t.  Rivard, 
109  Mich.  98,  66  N.  W.  681,  63  Am.  8t.  Rep. 
566,  it  was  said:  "He  disinherited  his  young- 
est daughter.  If  the  testimony  of  the  con- 
testants is  worthy  of  belief,  he  was  under  the 
insane  delusion  that  she  was  an  inmate  of  a 
house  of  ill  fame.  There  is  no  shf^ow  of  a 
reason  shown  for  this  belief.  If  the  jury 
found  that  this  insane  delusion  was  the  cause 
of  his  disinheriting  her,  it  alone  would  be 
sufficient  to  invalidate  the  wilL"  So  in  Har- 
denburgh  v.  Hardenburgh,  183  la.  1,  109  N.  W. 
1014^  it  was  said:  "It  is  almost  conclusively 
shown  that  the  testator  was  the  subject  of  the 
delusions  which  are  said  'to  have  existed  in 
his  mind,  and,  from  a  very  cazetul  examina- 
tion of  the  evidence,  we  are  fully  satisfied 
that  these  delusions  were  inssjae  in  their  na* 
ture  and  quality.  At  the  time,  of  the  contest 
the  daughters  were  women  well  along  in 
years.  They  were  all  women  of  respectability 
and  high  standing  in  the  community  wher^ 
they  resided.  There  had  been  nothing  in  their 
conduct,  either  in  private  life  or  in  public, 
indicating  that  they  were  not  women  of  the 
serenest  virtue,  and  yet  the  charges  of  un- 
ebastity  were  frequently  made  against  them. 
It  is  true,  the  charges  were  not  made  to  the 
public,  but  were  oonfined  to  the  members 
of  his  own  famiiyi,  and  oftentimes  made  4y 
reetly  to  the  persons  aecused."    In  Swygart  v. 


his  daughters  using  vile  and  base  names  and, 
epithets^  and  probably  the  following  day 
would  say  they  were  dutiful  and  worthy 
women,  and  declare  that  his  sons  were  thieves 
and  rascals  and  should  receive  no  part  of  his 
estate.  His  daughter  Lillie,  thirty -eight  years 
of  age,  had  been  an  invalid  from  childhood. 
He  generally  said  she  was  unfortunate  and 
unable  to  provide  for  herself,  and  that  he 
would  make  abundant  provision  for  her,  and 
give  her  more  than  any  other  one  of  his 
children;  but  sometimes  he  would  curse  and 
abuse  her.  She  lived  at  Elkhart  the  last 
three  years  of  his  life,  and  at  one  time  he 
9ent  for  her  to  come  to  South  Bend  to  visit 
him.  She  came,  and  on  arrival  informed 
him  that  she  only  had  enough  money  to  pay 
her  fare  coming  and  would  have  to  get  from 
him  the  money  for  her  return  fare,  about 
fifty  cents,  wherei^n  he  flew  into  a  rage, 
cursed  and  abused  her,  and  drove  her  from 
his  house;  and  she  went  penniless  to  a  neigh« 
bor  who  sent  her  home  on  the  following  day. 
He  afterwards  frequently  said  he  thought 
more  of  her  than  any  other  child." 

Very  closely  related  to  a  delusion  of  this 
kind  is  an  unfounded  antipathy  to  a  relative, 
which  is  discussed  in  an  earlier  division  of 
this  note.  See  supra  the  subdivision  II.  3, 
Vnreaeonaile  Antipathy  to  Jielative, 

8.   iNJXTBr  BT  HELATIVS  OK  INTENT  TO  INJTWB. 

••     •      ■  ,  * 

A  belief  by  a  testator  that  a  relative  has 
injured  or  attempted  to  injure  him  or  is  en- 
gaged with  others  in  a  conspiracy  to  injure 
him  is  not  an  insane  delusion  if  it  is  a  conclu- 


WiUard,  166  Ind.  25,  76  N.  £.  755,  a  finding      sion,  however  unreasonable,  from  acts  of  the 

relative  or  information  imparted  to  the  tes- 
tator. Rush  V.  McGee,  36  Ind.  09;  Fulton  v. 
Freeland,  219  Mo.  494,  118  S.  W.  12,  131  Am. 
St.  Rep.  576;  American  Seamen's  Friend  Soc. 
V.  Hopper,  33  N.  Y.  619;  Coit  v.  Patchen,  77 
N.  y.  633;  In  re  White,  121  N.  Y.  406,  24 
N.  E,  935;  In  re  Gross,  47  Hun  633,  mem. 
14  N,  Y.  St.  Rep.  429.  Thus  in  Friedersdorf  v. 
Lacy,  173  Ind.  429,  90  N.  E.  766,  it  was  said: 
"It  is  clear  that  the  suspicion  or  belief  of 
Mrs.  Friedersdorf  that  her  daughters  de- 
signed to  poison  her  was  not  a  mere  concep- 
tion of  her  morbid  fancy,  or  an  insane  delu- 
sion ;  but  if  the  testi^iony  is  true,  was  a  false 
belief  founded  upon  the  statements  of  men  on 
whose  word  she  might .  ordinarily  rely.*'  So 
in  In  re  Kendrick,  130  Cal.  360,  62  Pac.  605, 
it  was  said:  'The  violated  agreement,  the 
recording  of  the  deed,  the  detention  of  the 
keys,  the  locking  of  the  chickenhouse,  the 
pale  and  removal  of  Mrs.  Kendrick's  lard, 
while  not  sufficient  to  justify  the  conclusion 
thKt  Mrs.  Masterson  did  intend  to  eject  her 
invalid  sister  from  the  house,  afiTorded  some 
ground  of  belief  to  the  sick  and  irascible 
woma^  that  her  sister  designed  to  take  ad- 


that  the  testator  was  influenced  by  an  insane 
delusion  as  to  the  character  of  a  relative  was 
sustained  on  f^ots  stated  by  the  court  as 
follows:  ''During  the  last  ten  years  of  his 
[testator's]  life  the  burden  of  his  conversa- 
tion was  his  money,  his  property  and  Ids 
children,  and  the  manner  in  which  he  would 
diqpose  of  his  property*  His  children  were  all 
men  and  women  of  respectable  standing,  and 
treated  him  as  kindly  and  affectionately  as 
he  would  permit  them  to  do.  He  lamented  the 
fact  that  none  of  the  family  lived  with  him. 
He  talked  occasionally  of  his  first  wife-^ 
snnetimes  saying  she  was  a  good  woman  and 
helped  to  earn  his  property,  and  again  that 
she  was  a  spendthrift,  recklessly  extravagant 
and  a  strumpet,  when  in  truth  she  was  a  good 
woman  and  of  frugal  habits.  In  speaking  of 
his  children  he  would  sometimes  say  they  were 
all  good  children,  and  he  intended  to  treat 
them  alike  in  his  will;  at  other  times  he 
would  denounce  some  of  his  daughters  as 
extravagant  spendthrifts,  and  unworthy,  and 
declared  that  he  would  give  them  nothing. 
In  speaking  ol  his  children  he  would  often 
beooaie  greatly  excited,  and  sometunes  abuse 
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vantage  of  her  helplessness.  And  it  being 
further  considered  that  Mrs.  Kendrick,  when 
aroused,  seems  to  have  been  both  violent  and 
extravagant  of  speech,  the  matter  bf  th6  ac- 
cusation does  not  appear  extraordinary.  At 
least  the  belief  did  not  originate  in  a  dis- 
eased mind,  but  found  color  for  its  support  in 
the  matters  that  have  been  recited.  It  cannot, 
then,  be  considered  an  insane  delusion."  In 
the  case  of  Skinner,  40  Ore.  571,  02  Pac.  523, 
67  Pac.  951,  the  court  said:  **Some  of  the 
^vitnesses  indicate  that  the  decedent  was  im- 
bued with  the  idea  that  the  daughter-in-law 
ivould  resort  to  extreme  measures  in  order 
to  possess  herself  of  the  property,  if  it  should 
be  divided  or  bequeathed'  to  his  son.  If  this 
be  so,  it  was  not  shown  that  it  was  a  delusion. 
It  may,  for  aught  that  appears,  have  had  its 
foundation  in  fact.  We  do  not  mean  to 
say  that  the  daughter-in-law  was  possessed  of 
any  such  purpose,  because  there  is  not  a  scin- 
tilla of  evidence  in  the  record  to  bear  out  the 
statement.  On  the  contrary,  the  proven  ad- 
missions of  the  decedent  show  her  treatment 
of  him  to  have  always  been  kind,  indulgent  and 
considerate.  But  what  we  mean  is  that  his 
information  may  have  been  such  as  to  super- 
induce the  belief,  and  thus  the  state  of  his 
mind  may  have  been  the  result  thereof,  and 
not  of  sheer  delusion.  Some  of  the  witnesses 
relate  that,  when  he  was  asked  to  give  rea- 
sons for  thinking  that  his  daughter-in-law 
intended  to  possess  herself  of  the  property, 
he  answered  that  the  neighbors  told  him  so. 
Further  than  this  the  matter  was  not  pur- 
sued. Now,  if  he  believed  his  neighbors,  and 
acted  upon  neighborhood  gossip,  he  was  not^ 
possessed  of  a  delusion:  but  the  idea  with 
which  he  was  imbued  had  its  basis  in  fact, 
and  hence  the  will  could  not  have  been  su- 
perinduced by  an  insane  delusion." 

It  is,  however,  recogpnized  that  the  delusion 
of  persecution  is  one  of  the  most  common 
manifestations  of  monomania  and  a  belief  of 
that  kind  as  to  relatives  of  the  testator, 
wholly  without  basis  in  fact,  has  frequently 
been  held  to  destroy  testamentary  capacity. 
Fulleck  V.  Allinson,  3  Hag.  Ecc.  (Eng.)  627; 
American  Bible  Soc.  v.  Price,  115  111.  623,  6 
N.  E.  126;  Woodbury  v.  Obear,  7  Gray 
(Mass.)  470;  Lathrop  v.  American  Board  of 
Foreign  Missions,  67  Barb.  (N.  Y.)  690; 
Matter  of  Dorman,  5  Dem.  (N.  Y.)  112; 
Shaw's  Win,  2  Redf.  (N.  Y.)  107;  In  re 
Keeler,  12  N.  Y.  St.  Rep.  148.  In  Ballantine 
v.  Proudfoot,  62  Wis.  216,  22  N.  W.  392,  it 
was  said:  "The  evidence  conclusively  shows 
that,  for  a  considerable  period  ftnd  up  to  the 
time  of  executing  the  will,  Mrs.  Stewlart 
labored  under  the  strange  delusion  that  her 
only  living  child  and  the  husband  of  that 
daughter  had  ill-treated  het;  had  purposely 
made  her  uncomfortable  and  unhappy  while 
she   lived  with   them;    had   permitted   their 


young  eliildren  to  aniray  her  in  different  ways, 
and  had  even  attempted  to  poison  her.  Sev- 
eral of  th«  proponent's  witnesses  testified  to 
eonversaMons  'had  with  the  testatrix,  in  which 
she  complained  of  her  daughter  and  son-in- 
law's  treatment  of  her,  and  said  that  she 
believed  they  proposed  to  poison  her  or  make 
way  with  her  in  some  way.  So  impressed 
was  she  with  this  notion  that  she  would  not 
eat  food  which  her  daughter  or  her  family 
brought  to  her,  and  often  repeated  the  story 
that  she  had  thrown  a  piece  of  suspected 
meat,  which  had  been  given  her  to  eat,  to  a 
dog,  and  that  the  meat  poisoned  the  dog. 
It  is  not  necessary  to  go  over  this  testimony 
in  detail.  Suffice  it  to  say  that  it  establishes 
the  fact,  beyond  doubt,  that  Mrs.  Stewart 
was  laboring  under  these  insane  delusions  as 
to  the  conduet  and  motives  of  her  daughter 
and  soh-iU'law,  and  that  thense  delusions,  in 
all  probability,  influenced  her  in  disposing 
of  her  property.  It  is  needless  to  inquire 
whether  this  mental  disorder  was  brought  on 
by  the  sun-stroke,  which  some  of  the  witnesses 
say  she  had  some  years  prior  to  her  death,  or 
whether  it  was  the  result  of  constitutional 
irritability  and  weakness;  but  it  is  plain  that 
her  affections  had  become  so  alienated  from 
her  only  child,  and  her  sense  of  right  so  per- 
verted, that  she  repeatedly  imputed  to  her 
daughter  the  wish  to  poison  her.  This  pre- 
sents a  clear  case  of  unsoundness  of  mind, 
caused  by  insane  delusions,  which  influenced 
and  induced  the  testatrix  to  give  her  property 
to  those  not  akin  to  her  and  having  no  claims 
upon  her.  In  the  execution  of  a  will  it  is 
essential  that  the  testator  shall  understand 
the  nature  of  the  act  and  its  effects;  shall 
be  able  to  comprehend  and  appreciate  the 
claims  which  he  ought  to  regard  and  satisfy; 
and  that  no  disorder  of  mind  shall  poison  his 
affections,  pervert  his  sense  of  right,  or  pre- 
vent the  exercise  of  his  natural  faculties; 
that  no  insane  delusion  shall  influence  his 
will  in  disposing  of  his  property  and  bring 
about  a  disposal  of  it,  which,  if  his  mind 
had  been  sound,  would  not  have  been  made.'* 
So  in  the  case  of  In  re  Kahn,  1  Connoly  610, 
6  N.  Y.  S.  656,  the  court  said:  "They  wer^  in 
substance,  that  his  children  were  endeavoring 
to  get  his  property  away  from  him;  that  a 
son  and  daughter  had  attempted  to  poison 
him;  that  his  children,  or  some  of  them,  .*iad 
declared  he  oi^t  to  be  in  an  insane  asyliun; 
that  they  had  employed  men  to  watch  him 
for  the  purpose  of  taking  him  to  an  asylum; 
that  his  son  had  spoken  with  the  captain  of  a 
steamer,  in  which  he  went  to  Europe,  to  have 
him  arrested  as  a  lunatic  when  he  arrived  at 
Bremen;  that  his  children  had  conspired  to 
place  him  in  a  lunatic  asylum;  that  they  had 
caused  carriages  to  be  employed  to  remove 
him  from  his  house  to  an  asylum ;  had  threat- 
ened to  have  a  lawsuit  begun  against  him  by 
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the  gOYermnent  because  he  had  onoe  brought 
from  Europe  a  pair  ol  earrings  without  pay- 
ing duty  thereon,  and  that  they  had  caused 
the  children  in  the  street  to  cry  out  to  him 
as  he  passed.  These  statements  were  made  by 
the  decedent  in  dilTerent  forms  to  several  per- 
sons, wholly  disinterested.  The  testimony  of 
the  children  and  the  friends  of  the  family 
prove  that  these  accusations  were  without 
foundation  in  fact ;  that  he  continued  to  make 
them  more  or  less  from  the  time  of  the  mar- 
riage of  his  daughter  Bella  until  within  a 
week  or  ten  daya  of  his  death.  When  reasoned 
with  by  friends  he  sometimes  seemed  con^ 
vinced  that  he  was  in  error,  but  at  the  next 
interview,  he  repeated  his  charges.  On  the 
27th  of  January,  Jacob  Kabn  a  brother  of  the 
decedent  died.  During  the  week  following  his 
funeral,  in  conformity  with  a  custom  of  the 
Hebrews,  the  decedent  passed  the  time  with 
Mrs.  Yette  Kahn,  the  widow  of  his  brotlier, 
at  her  house,  and  then  in  conversation  with 
her  was  especially  emphatic  in  his  assertions 
of  the  persecution  of  his  children,  and  he  re- 
fused to  eat  food  which  his  daughter  sent  him, 
alleging  that  it  contained  poison.  It  was 
about  this  period  that  the  instructions  were 
given  for  the  preparation  of  the  instrument 
under  consideration,  which  was  executed  a 
few  days  thereafter.  I  am  compelled  to  con- 
clude that  the  belief  entertained  by  the  de- 
cedent of  persecution  on  the  part  of  the  wife 
and  children  was  a  delusion  proceeding  from 
a  diseased  brain,  and  that  the  instrument  is 
the  offspring  of  the  delusion."  In  Lancaster 
Y.  Lancaster  (Ky.)  87  S.  W.  1137,  it  was 
said:  "Under  the  testimony  and  the  issues 
in  the  case  at  bar,  the  trial  judge  should  have 
instructed  the  jury  that  if  the  deceased,  at 
the  time  of  the  executions  of  the  paper  in 
contest,  was  under  an  insane  delusion  that  his 
brother  Robert  had  grossly  wronged  him  in 
their  business  transactions,  and  was  of  un- 
sound mind  on  this  subject,  and  by  reason  of 
such  unsoundness  of  mind  made  a  different 
disposition  of  his  estate  from  that  which  he 
would  otherwise  have  made,  they  should  find 
the  paper  not  to  be  his  last  will  and  testa- 
ment, although  his  mental  capacity  was  sound 
on  other  subjects;  but  that,  to  invalidate  the 
paper  on  this  ground,  the  deceased  must  not 
only  have  been  mistaken  as  to  his  brother's 
having  grossly  wronged  him  in  their  transac- 
tions, but  must  have  been  insane  on  the  sub- 
ject, and  the  will  must  have  been  induced  by 
such  insanity."  In  the  case  of  In  re  Lapham, 
19  Misc.  71,"  44  N.  Y.  S.  90,  the  court  said: 
"It  is  conceded  that  a  person  may  have  a 
delusion  and  still  be  competent  to  make  a 
Valid  will;  but  the  theory  in  such  a  case  is 
that  the  delusion  did  not  enter  into  the  tes- 
tamentary act.  It  is  where  the  will  is  gov- 
erned by  or  is  the  offspring  of  an  insane 
delusion  that  the  courta  have  invariably  held 


that,  sudbi  a  testamentary  diaposition  i&  in- 
valid. Such  a  conclusion  must  be  applied  to 
this  case.  The  proponent  herein  insists  that 
the  decedent  had  no  delusions  which  entered 
into  the  execution  of  the  will;  and  that  his 
acts  and  sayings  in  reference  to  himself  and 
as  to  others  were  mistaken  beliefs.  Numerous 
cases  were  cited,  and  there  can  be  no  dispute 
as  to  the  legal  conclusions  drawn  in  those 
particular  .cases.  There  was  no  evidence  that 
the  testator  had.  been  poisoned  or  that  he 
acted  .in  the  manner  as  described  by  him;  or 
that  the  effect  of  the  poison  was  as  he  claimed. 
He  was  ill,  as  the  doctor  stated.  Any  other 
.condition  was  the  result  of  his  perverted 
imagination.  There  was  nothing  from  which 
he  could  draw  the  conclusion  that  bis  daugh- 
ter-in-law had  poisoned  him,  that  Laura,  his 
grandchild,  had  robbed  him,  or  that  his  grand- 
son Albert  had  committed  some  act  which 
justified  his  being  sent  from  home.  He 
spread  widecast  his  accusations  and  could  not 
be  reasoned  with.  Where  a  person  tenaciously 
holds  to  the  belief  that  a  certain  state  of 
affairs  exists,  which  in  fact  does  not,  and 
which  can  only  be  accounted  for  as  the  crea- 
tion of  a  perverted  imagination,  without  prob- 
able cause  or  evidence,  be  is  suffering  from  a 
delusion  and  not  a  mistaken  belief.  From 
the  entire  evidence  in  the  case  the  delusions 
of  the  decedent  could  not  be  confounded  with 
unreasonable  prejudice  or  mistaken  beliefs. 
The  persons  who  were  the  subjects  of  his 
accusations  ■  at  the  beginning  and  for  a  long 
time  after  treated  him  kindly,  and  were  at- 
tentive to  his  wants.  No  other  conclusion 
as  to  the  relation  of  these  parties  can  be 
drawn  from  the  evidence."  In  Colhoim  v. 
Jones,  2  Redf.  (N.  Y.)  34,  it  was  said:  "The 
testimony  given  on  the  trial,  showing  that 
Colhoun  harbored  intensely  hostile  feelings 
towards  his  father,  at  the  time  he  executed 
the  last  will,  is  very  strong.  It  is  unnecessary 
to  quote  it  at  length,  but  it  is  sufficient  to 
state  that  the  fact  was  established  by  numer- 
ous witnesses.  He  justified  this  hostility  on 
various  grounds.  He  charged  that  his  father 
and  sister  were  Catholics — ^that  his  father 
hated  him  because  of  his  Protestant  faith, 
that  his  father  had  treated  him  harshly — ^that 
he  had  driven  him  away  from  home — ^that 
he  had  refused  to  aid  him  in  getting  an  edu- 
cation— that  they  had  not  been  on  good  terms 
for  a  number  of  years — and  his  father  wanted 
to  get  liim  out  of  the  way,  so  that  he  could 
get  hold  of  hi^  property,  etc.  It  was  clearly 
shown  that  there  was  no  foundation  for  any 
of  these  charges,  and  that  no  reason  existed 
why  the  testator  should  have  entertained  any 
of  those  beliefs  against  his  only  surviving 
parent.  That  the  testator  believed  in  the 
truth  of  what  he  said  I  haYC  no  doubt;  that 
the  facts  which  he  asserted  had  no  real  ex- 
istence is.  equally  clear  to  my  mind;  and  that 
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the  will  was  the  direct  offflpring  of  the  de- 
liiBion,  no  one  can  deny.  We  therefore  have 
the  precise  condition  of  the  monomaniac.'* 

4.  FiDELTET  or  Husband  ob  Wins. 

The  fact  that  one  spouse  entertains  a  belief 
unwarranted  by  the  facts  that  the  other  has 
been  unfaithful  to  his  or  her  marital  obliga- 
tion of  chastity  does  not  necessarily  establish 
the  existence  of  an  insane  delusion.  If  such 
a  belief  is  based  on  some  facts  or  grounds  for 
suspicion,  however  they  may  be  magnified  by 
a  credulous  or  jealous  disposition,  it  does  not 
destroy  testamentary  capacity.  In  re  Scott^ 
128  Gal.  67,  60  Pac.  627 ;  Johnson  y.  Johnson, 
105  Md.  81,  65  Atl.  918, 121  Am.  St.  Rep.  670; 
Thayer  v.  Thayer  (Mich.)  154  N.  W.  32; 
American  Seamen's  Friend  Soe.  y.  Hopper,  83 
N.  Y.  619;  Coit  v.  Patchen,  77  N.  Y.  533; 
In  re  Gannon,  2  Misc.  329,  21  N.  Y.  S.  960; 
Potter  V.  Jones,  20  Ore.  239,  26  Pac.  769,  12 
L.R.A.  161;  Foster  v.  Dickerson,  64  Vt.  233, 
24  Atl.  263;  Cole's  Will,  49  Wis.  170,  5  N. 
W.  346.  In  the  case  of  Scott,  supra,  tt  was 
said:  "There  is  no  evidence  in  the  record 
from  which  the  court  could  find  that  the 
(eontestant  was  ever  unfaithful  to  his  wife  or 
that  he  ever  made  any  attempt  or  had  any 
thought  to  poison  her,  or  to  cause  her  to  be 
placed  in  an  insane  asylum.  The  court,  how- 
ever, was  not  authorized  to  hold  that  she  was 
under  an  insane  delusion  in  reference  to  these 
propositions  unless  it  was  satisfied,  from  the 
evidence  before  it,  not  only  that  these  charges 
against  him  were  without  any  foundation  in 
fact,  but  also  that  there  was  no  evidence  of 
any  facts  brought  to  her  knowledge  from 
which  she  might  form  a  belief,  however  ir- 
rational or  inconclusive  it  might  be,  in  the 
existence  of  the  acts  or  purposes  with  which 
she  charged  him,  and,  in  addition  thereto, 
that  she  did  in  fact  believe  that  he  was 
guilty  thereof."  So  in  Cole's  Will,  49  Wis. 
179,  5  N.  W.  346,  it  was  said:  •'It  must  be 
conceded  that  the  belief  of  deceased  in  re- 
spect to  the  unchastity  of  his  wife,  persisted 
in  as  it  was  without  evidence  to  support  it 
and  against  all  reasonable  probabilities  of  its 
truth,  looks  very  much  like  insane  delusion. 
Yet  it  is  not  necessarily  so.  Observation 
teaches  us  that  there  is  a  very  large  class  of 
people,  whose  sanity  is  undoubted,  who  are 
unduly  jealous  or  suspicious  of  others,  and 
especially  of  those  closely  connected  with 
them,  and  Who,  upon  the  most  trivial,  even 
whimsical  grounds,  will  wrongfully  impute 
the  worst  motives  and  conduct  to  those  in 
whom  they  ought  to  confide.  Tliis  insanity, 
which  is  developed  in  a  great  variety  of  forms, 
is  altogether  too  common,  and  too  many  per- 
sons confessedly  sane  are  to  a  greater  or  less 
extent  afflicted  with  it,  to  justify  us  in  saying 
that  because  the  deceased  was  so  aiBicted  he 


was  insane,  or  the  victim  of  insane  delusion. 
The  line  between  the  unfounded  and  unreason- 
able suspidons  of  a  sane  mind  ( for  doubtless 
there  are  such)  and  insane  delusion  is  some^ 
times  quite  indistinct  and  difficult  to  be  de- 
fined. However,  the  l^al  presumption  is  in 
favor  of  sanity,  and  on  the  issue  of  sanity 
or  insanity  the  burden  is  upon  him  who  as* 
Berts  insanity,  to  prove  it.  Hence,  in  41. 
doubtful  ease,  imless  there  appears  a  pre- 
ponderanoe  of  proof  of  maital  unsoundness, 
the  issue  should  be  found  the  other  way.'' 
In  Phillips  V.  Chater,  1  Dem.  (N.  Y.)  633, 
the  court  said:  "Now,  does  his  behavior,  in 
connection  with  those  divorce  proceedings, 
tend  to  establish  the  existence  of  an  'insane 
delusion'  touching  the  purity  of  his  wife? 
There  are  many  circumstances,  some  trivial, 
some  important,  which  lead  to  the  contrary 
conclusion.  Several  of  the  witnesses,  for  ex- 
ample, testified  to  a  certain  freedom  of  inter- 
course between  Mrs.  Phillips  and  army  offi* 
cers  stationed  at  posts  where  her  husband  was 
assigned  for  duty.  Her  conduct  was  thor* 
oughly  innocent,  for  aught  that  is  established 
by  the  evidence,  but  it  sometimes  occasioned 
remark,  and  always  angered  the  decedent, 
who  was  apparently  of  an  inordinately  jeal- 
ous disposition.  The  intimacy  between  Auris 
and  his  wife  was  another  circumstance  which 
may  very  likely  have  excited  a  mind  consti- 
tuted like  his,  and  the  statements  which 
Auris  and  the  detective  made,  as  to  what 
took  place  after  the  former  returned  from 
the  theatre  with  Mrs.  Phillips,  might  well  have 
furnished  reasonable  ground  for  his  distrust. 
I  certainly  do  not  mean  to  intimate,  in  the 
least,  that  there  was  any  just  foundation  fior 
such  vile  suspicions,  but  simply  to  assert  that 
the  existence  of  the  suspicions,  under  all  the 
circumstances,  may  have  been  quite  consist- 
ent with  the  decedent's  sanity.  What  is  an 
'insane  delusion  t'  Bouvier,  in  his  law  dic- 
tionary, defines  a  'delusion'  to  be  'a  diseased 
state  of  the  mind,  in  which  persons  believe 
things  to  exist  which  exist  only  in  their  own 
imaginations,  with  a  persuasion  so  fixed  and 
firm  that  neither  evidence  nor  argument  can 
convince  them  to  the  contrary.'  Tried  by 
this  standard,  I  can  find  no  warrant  in  the 
evidence  for  holding  that  Dr.  Phillips  was 
suifering  from  any  delusion  whatever  in  re- 
lation to  his  wife.  He  does  not,  indeed,  seem 
to  have  been  constant  in  his  opinion  of  her 
infidelity,  for  on  several  occasions  he  was 
apparently  in  the  state  of  mind  which  was 
illustrated  by  his  remark  to  the  witness 
Grants  that  'sometimes  he  believed  it,  and  at 
others  he  could  not.'  This  is  by  no  means  the 
condition  of  a  monomaniac  such  as  he  is 
claimed  to  have  been.  'A  sane  man  in  error,' 
says  Wharton,  'retaina  the  power  of  doubt- 
ing; not  the  madman'  (Med.  Juris.  4th  ed. 
sec.  727)."    In  Potter  ▼.  Jones,  20  Ore.  239, 
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25   P^   769,   12  L.R.A.   101,  it  was   said: 
^'Tested  by  tiiege  definitions,  can  it  be  said, 
upon  facts  as  disclosed  by  this  record,  that 
the  testator   was  beset  with  an  insane  de- 
lusion in  respect  to  the  legitimacy  of  the  con- 
testant and  her  brother  T    The  circumstances 
which  he  relates,  and  upon  which  his  belief 
is  founded,  fix  the  place,  identify  the  person 
and  the  manner  of  the  improper  meeting,  and 
there  is  no  evidence  to  show,  nor  is  there  any 
attempt  to  deny,  that  there  was  such  a  place 
or  person  or  that  such  a  meeting  might  not 
have  occurred,  only  that  the  adulterous  pur- 
pose which  he  ascribed  and  professed  to  be- 
lieve to  be  the  object  of  such  meeting  was 
so  absolutely   inconsistent  with   her   known 
character  for  chastity  as  to  be  utterly  un- 
worthy of  belief  and  only  to  be  accounted 
for  in  him  upon  the  theory  of  an  unnatural 
dislike  or  aversion  which  amounted   to   an 
insane  delusion.     The  evidence  in  contradic- 
tion of  his  belief  proceeds  on  the  assumption 
that  there  may  have-  been  such  a  place  and 
man    and   meeting;    and   if    so,   her   known 
character  for   chastity,   her  every-day  walk 
and  life,  render  it  impossible  that  it  could 
have  occurred  for  the  foul  ptnrposes  which  he 
Imputes,  or  otherwise  than  accidentally  and 
without  concert  or  evil  design  in  thought  or 
deed.     But   these  facts,  however   falsely  or 
unjustly  he  may  have  reasoned  from  them, 
or  however  absurd  his  oonchisions,  as  applied 
to   the    wife    and    contestant    Impugned    by 
them,    nevertheless   furnished    the    evidence 
which  inspired  his  suspicions  and  the  ground 
upon  which  his  belief  was  founded.     It  is 
conceded  that  the  coneli»ions  he  drew  from 
the  facts  are  wholly  unwarranted  and  without 
any  justification,  indicating  at  least  an  un- 
relenting jealous  disposition;  but  unjust  and 
absurd  as  they  may  be,  tiiey  were  not  the 
pure  creations  of  a   perverted   imagination, 
without  any  foundation  in  reality.    Delusions 
are  conceptions  that  originate  spontaneously 
in  the  mind  without  evidence  6f  any  kind  to 
support  them,  and  can  be  accounted  for  on 
no  reasonable  hypothesis.    The  mind  that  is  so 
disordered   imagines   something   to   exist   or 
imputes  the  existence  of  an  offense  which  no 
rational  person  would  believe  to  exist  or  to 
have  been  committed  without  some  kind  of 
evidence  to  support  it.    They  arc  as  baseless 
as  the  fabric  of  a  dream  conjured  Into  exist- 
ence by  a  disordered  or  perverted  imagina- 
tion, without  any  sort  of  foundation  of  fact. 
As  in  Smee  v.  Smee,  5  P.  D.   (Eng.)  84,  the 
testator  imagined  himself  to  be  the  son  of 
George  IV.,  and  that  when  he  was  born  a 
large  sum   of   money  had  been   put   in   his 
father's  hands  for  him,  but  which  his  father, 
in  fraud  of  his  rights,  had  distributed  to  his 
brothers;  or,  as  in  Smith  v.  Tebbitt,  L.  R.  1 
P  '&  D.    {Eng.^   398,  the  testatrix  imagined 
herself  to  be  one  of  the  persons  of  the  Trinity, 
Ann.  Cas.  1916C. — 2. 


and  her  chief  legatee  to  be  another.  In  cases 
like  these  the  belief  is  the  offspring  of  a 
disordered  mind,  and  not  induced  by  the  ex- 
istence of  any  facts  or  occurrences  which 
could  lend  any  sort  of  countenance  to  it. 
The  case  at  bar  is  not  such.  Here  there  is  a 
claim  of  facts  upon  which  the  belief  is  found- 
ed, and  unjust  and  unfeeling  as  may  be  such 
belief,  in  view  of  the  known  character  of 
his  wile  for  chastity,  it  is  not  the  spontaneous 
product  of  pure  fancy,  but  a  grave  error, 
showing  a  lack  of  judgment  or  a  want  of 
reasoning  powers — the  outcome  of  an  over- 
sensitive, jealous  disposition,  prone  to  ex- 
aggerate any  trifling  circumstance  with  which 
his  wife  may  be  connected  into  an  unworthy 
and  wicked  importance,  and  to  draw  from 
them  conclusions  untenable,  illogical  and  un- 
worthy of  belief.  ...  To  support  the  con- 
tention for  the  contestant,  the  belief  or  suspi- 
cion the  testator  entertained  of  his  wife's 
infidelity  and  the  illegitimacy  of  the  children 
'  to  be  an  insane  delusion,  must  have  been 
wholly  without  foundation  in  reality,  and 
the  mere  figment  of  his  perverted  imagina- 
tion. But  the  evidence  discloses  that  it  was 
formed  on  an  apparent  cause,  leading  on  his 
part  to  a  view  of  his  wife's  conduct,  which 
we  have  admitted  was  erroneous,  unjust,  and 
unnatural,  yet  this  only  shows  an  unfortunate 
error  of  judgment  or  a  want  of  reasoning 
power,  but  not  an  absolute  want  of  Intellect 
upon  the  subject.  The  conclusion  which  he 
drew  from  the  facts  was  untenable  and  er- 
roneous, and  showed  that  he  fprmed  a  bad 
judgment  upon  an  insufficient  state  of  facts, 
but  do6s  not  show  that  his  conclusion  or 
belief  was  formed  without  any  foundation  in 
fact  whatever."  So  it  was  said. in  Ooit  v. 
Patchen,  77  N.  Y.  533.  "The  proof  certainly 
does  not  establish  the  infidelity  of  the  hus- 
band c  and  it  may  therefore  be  assumed  that 
the  deceased  acted  upon  an  unfounded  sus- 
picion as  to  his  fidelity.  But  as  other  causes, 
as  we  have  seen,  co-operated  to  infiuence  her 
judgment  and  action,  which  may  have  been 
sufficient  to  account  for  her  discrimination 
as  to  him  in  making  her  will,  it  cannot,  we 
think,  be  said  that  this  act  of  itself  was 
conclusive  upon  the  question  of  insane  de- 
lusion." 

But  if  such  a  belief  arises,  spontaneously 
in  the  mind  of  the  testator  without  any  basis 
in  fact  and  is  held  as  a  fixed  conviction  it 
constitutes  an  insane  delusion.  Haines  v. 
Halyden,  95  Mich.  332,  54  N.  W.  911,  35  Am. 
8t.  Rep.  56fi;  In  re  Gannan,  2  Misc.  329, 
21  N.  Y.  8.  960;  In  re  Long,  43  Misc.  560. 
89  K.  Y.  S.  555.  And  see  Burkhart  v.  Glad- 
ish,  123  Ind.  387,  24  N.  E.  118.  In  the  case 
of  In  re  Jenkins,  39  Misc.  618,  80  N.  Y.  S. 
664,  it  was  said:  "Shortly  after  their  mar- 
riage he  began  to  talk  with  neighbors  and 
friends  about  his   wife's  infidelity,  and,  up 
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to  the  time  of  his  death,  made  untrue  allega- 
tions as  to  her  character.  The  evidence  em- 
phasizes the  fact,  however,  that  during  her 
entire  life  in  the  neighborhood  where  she 
lived  her  reputation  for  chastity  was  good, 
and  no  suspicions  were  held  against  her. 
Untrue  reports  were  circulated  only  by  her 
husband.  People  with  whom  he  talked  en- 
deavored to  persuade  him  that  be  was  mis- 
taken, and  insisted  that  his  accusations 
against  his  wife  were  the  creations  of  his  own 
imagination;  but,  in  opposition  to  evidence 
and  argimient,  he  asserted  in  positive  terms 
that  his  wife  was  guilty  of  immoral  acts. 
A  person  has  a  delusion  who  believes  that  a 
certain  state  of  affairs  exists  which  in  fact 
does  not,  and  which  can  only  be  accounted 
for  as  the  result  of  a  perverted  imagination, 
without  cause  or  evidence.  .  .  .  Applying 
these  definitions  to  the  facts  in  this  case,  it 
cannot  be  argued  that  testator  had  a  mistaken 
belief  or  an  unreasonable  prejudice.  It  went 
beyond  these.    It  was  an  insane  delusion." 

6.  Patebnitt  of  Child. 

A  false  belief  by  a  testator  that  one  of  his 
children  is  illegitimate,  being  of  course  close- 
ly related  to  a  similar  belief  in  the  infidelity 
of  his  wife  (discussed  in  the  preceding  sub- 
division), is  governed  by  the  same  rules  and 
does  not  constitute  an  insane  delusion  if  it 
exists  as  a  conclusion  illogically  or  unreason- 
ably drawn  from  facts.  Johnson  v.  Johnson, 
105  Md.  81,  65  Atl.  918,  121  Am.  St.  Rep. 
570;  O'Dell  v.  Goff,  149  Mich.  152,  112  N.  W. 
736,  119  Am.  St.  Rep.  662,  10  L.R.A.(N.S.) 
989;  Thayer  v.  Thayer  (Mich.)  154  N.  W. 
32;  Potter  ▼.  Jones,  20  Ore.  239,  25  Pac. 
769,  12  L.R.A.  161.  And  see  Smith  v.  Smith, 
48  N.  J.  £q.  566,  26  Atl.  11,  wherein  it  was 
held  on  a  review  of  the  evidence  that  the 
testator's  denial  of  the  legitimacy  of  his  child 
was  a  wilful  falsehood  and  not  a  delusion. 
In  Clapp  v.  Fullerton,  34  N.  Y.  190,  90  Am. 
Dec.  681,  it  was  said:  "It  was  also  insisted, 
that,  aside  from  the  issue  of  imbecility,  the 
testator  was  disqualified  by  lunacy.  This 
claim  rested  on  the  assumption,  that  during 
the  last  year  of  his  life,  he  was  laboring  un- 
der an  insane  delusion  as  to  the  legitimacy 
of  his  elder  daughter  To  sustain  the  allega- 
tion, it  is  not  sufficient  to  show  that  his 
suspicion  in  this  respect  was  not  well  found- 
ed. It  is  quite  apparent,  from  the  evidence, 
that  his  distrust  of  the  fidelity  of  his  wife 
was  really  groundless  and  unjust;  but  it  does 
not  follow,  that  his  doubts  evince  a  condition 
of  lunacy.  The  right  of  a  testator  to  dispose 
of  his  estate,  depends  neither  on  the  justice 
of  his  prejudices,  nor  the  soundness  of  his 
reasoning.  He  may  do  what  he  will  with  his 
own;  and  if  there  be  no  defect  of  testamen- 
tary   capacity,    and    no    undue   influence    or 


fraud,  the  law  gives  effect  to  his  will,  though 
its  provisions  are  unreasonable  and  unjust. 
.  .  .  The  testator,  in  view  of  his  own  ap- 
proaching end,  very  naturaily  recurred  to  the 
circumstancea  attending  the  death  of  his  first 
wife,  which  had  been  the  most  marked  event 
in  his  own  family  history.  He  unfortunately 
recalled  a  declaration  made  by  her  on  her 
deathbed,  that  the  contestant,  though  born  in 
wedlock,  was  not  his  daughter.  He  knew 
that  it  Was  uttered  in  the  delirium  of  a  fatal 
disease  of  the  brain,  but  he  permitted  it  to 
be  a  source  of  uneasiness  and  disquietude, 
until  it  made  an  impression  on  bis  mind,  in 
his  then  feeble  and  morbid  condition,  which 
it  had  not  produced  when  the  incident  oc- 
curred. He  connected  it  with  the  circum- 
stances of  his  occasional  absence  from  home, 
during  the  first  year  of  his  married  life,  of 
her  light-hearted  youth  and  gayety,  and  of 
suspicions  which  had  fallen  upon  some  who 
had  been  early  associates  of  the  family;  and 
he  was  thus  led  to  apprehend,  that  her  state- 
ment, though  made  when  she  was  delirious, 
was  more  significant  than  he  had  deemed 
it  at  the  time.  He  admitted,  that  he  had  at- 
tached no  importance  to  the  declaration,  when 
it  was  made,  and  expressed  his  surprise,  that 
it  had  not  impressed  him  more  deeply.  He 
spoke  of  it,  however,  only  to  his  nearest  rela- 
tives, and  evidently  appreciated  the  embar- 
rassment and  delicacy  of  alluding  to  it  at 
all.  He  continued  to  refer  to  Mrs.  Fullerton 
in  terms  of  kindness  and  affection,  acknowl- 
edged that  he  did  not,  and  could  not  know 
that  slie  was  not  legitimate,  and  declared, 
that  he  should  always  continue  t-o  claim  and 
treat  her  as  his  daughter.  It  is  manifest, 
that  his  original  judgment  was  right.  He  dis- 
missed the  delirious  expression  of  his  wife, 
as  of  no  moment,  when  all  the  circumstances 
were  fresh,  and  his  mind  healthy  and  vigor- 
ous; but  when  his  affection  for  her  had 
waned,  with  the  lapse  of  time,  and  he  waa 
no  longer  able  to  recall  the  grounds  of  his 
former  confidence  in  her  fidelity,  the  recol- 
lection of  the  incident  produced  undue  im- 
pression on  a  mind  enfeebled  by  age  and 
disease.  The  fact  should  be  referred  to  weak- 
ness and  credulity,  rather  than  to  insane  de- 
lusion." So  in  the  case  of  In  re  Smith,  24 
N.  Y.  S.  928,  it  was  said:  "It  is  beyond 
question  that  he  believed  that  the  contestant 
was  not  his  child,  and  that  such  belief  was 
without  foundation  in  fact.  But  was  this 
belief  the  creature  of  his  imagination?  I 
cannot  but  believe  from  the  evidence  that 
Hhe  stories*  which  were  in  circulation  had 
much  to  do  with  this  belief.  The  gossip  of 
the  neighborhood  had  lodged  in  his  mind  a 
position,  the  venom  of  which,  in  his  sober 
hours,  he  was  able  to  restrain,  but  which, 
when  reason  was  driven  out  by  rum,  exhibit- 
ed itself  in  the  charge  of  unchastity  of  his 
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wife.  It  must  be  remembered  that  on  the 
first  occasion  in  which  she* says  he  mentioned 
the  matter  to  her  he  said  he  had  heard  that 
Henry  was  not  hie  child.  The 'continued  repe- 
tition of  this  cha^e  for  years  in  drunkenneBS 
produced  such  an  efl^cct  npo^  his  mind  that 
he  came  at  last  to"  believe  it,  and  at  length 
he  reveals  his  conTictions  to  his*  priest.  Thus 
the  element  of  a  delusion,  a  belief  existing 
without  cause  other  than  the  imagination 
of  the  deluded,  is  wanting.-  The  other  ele- 
ment of  a  delusion — that  it  must  be  belief 
maintained  in  opposition  to  evidence  and 
argument  that  would  conviuce  the  ordinary 
mind  of  its  falsit}?^ — is  also  wanting.  So  far 
as  the  evidence  in  this  case  goes,  it  does  not 
appear  that  the  wife  whose  chastity  was  im- 
pugned, nor  the  good  priest  to  whom  he  went 
for  advice,  made  any  attempt  by  argument 
or  evidence  to  oonviilce  him- of  his  error.  It 
must  be  apparent  that  if  Owen  Smith  heard 
the  report  that  contestant  was  not  his  child, 
and  that  report  was  true,  -he  labored  under 
no  delusion  in  regard  to  the  matter.  If  the 
report  was  not  true,  it  was  still  evidence  up- 
on which  he  could  act,  however  unjust  and 
mistaken  his  action  might  be,  without  render- 
ing what  he  did  the  result  of  insanity.  If  no 
such  report  was  heard  by  him,  and  he  never 
believed  his  wife  to  have  been-  untrue  to  him, 
then  he  can  be  accused  of  depravity,  not  of 
insanity.  Upon  all  the  evidence  I  cannot 
escape  the  conclusion  that  at  the  time  of  the 
execution  of  the  instruments  offered  for  pro- 
bate Owen  Smith  was  not  the  subject  of  a 
delusion  in  regard  to  the  paternity  of  the 
contestant,  and  the  instrumenta  must,  there- 
fore, be  admitted  to  probate."  In  the  case 
of  In  re  Bennett,  201  Pa.  St.  485,  51  Atl.  386, 
the  court  said:  "But  all  delusions  are  not 
insane  delusions.  A  man  mav,  from  informa- 
tion  given  him,  believe  that  his  son  is  dead, 
when,  in  point  of  fact,  the  son  is  alive.  The 
father's  belief  is  a  delusion;  and  if,  when  his 
son  appears  to  him  in  person  and  explains 
that  tlie  information  was  false,  the  father 
persists  in  thinking  him  dead,  his  belief  be- 
comes an  insane  delusion.  The  difference 
between  the  two  species  is  that  one  is  the 
product  of  the  reason,  and  the  other  a  figment 
of  the  imagination.  The  belief  of  the  testator 
rested  upon  very  practical  realities — ^upon 
confessions,  oral  and  written,  made  to  him 
and  repeated  to  others^  and  upon  other  cir- 
cumstances which  we  need  not  narrate,  but 
which  were  almost  as '  convincing  at  confes- 
sions. Wc  do  not  say  whether,  in  our  judg- 
ment, the  confessions  were  true  or  false,  or 
whether  the  circumstances  were  or  were  not 
misleading :  bat  we  do  <say  that  both  were  of 
a  character  which  mtght  fairly  persuade  a 
sensible  man  to  the  belief  which  they  induced 
in  the  testator.  He  rfcted  under*  this  con- 
v  let  ion  just  as  any  sane  m^n  would  have  act- 


ed; he^  became  for  a  time  indifferent  as  to 
his  personal  appearance,  and  moody  and  re- 
served in  his  manner;  and  these  very  natural 
expressions  of  rational  grief  are  sought  to 
be  tortured  into  exhibitions  of  madness." 

But  the  belief  of  a  testator  that  one  of  his 
children  is  illegitimate  may  be  so  baseless  as 
to  CMistitute  an  insane  delusion.  Drink- 
house's  Estate,  14  Phila.  (Pa.)  291,  38  Leg. 
Int.  214;  Bell  v.  Lee,  28  Grant  Ch.  (U.  C.) 
360.  In  Morgan  v.  Morgan,  30  A  pp.  Caa. 
(D.  0.)  436,  13  Ann.  Gas.  1037,  it  was  said: 
''Had  there  been  evidence  showing  that  there 
was  no  possible  foundation  for  the  impeach- 
ment of  the  mother's  chastity  before  the  birth 
of  tliuse  children,  and  that,  the  statements 
made  to  the  testator  of  her  misconduct  were 
false  and  had  been  maliciously  made,  yet  if, 
in  the  absence  of  such  proof,  the  testator  be- 
lieved them  to  be  tnie  and  acted  under  that 
belief,  it  still  could  not  be  said  that  he  was 
the-  victim  of  an  insane  delusion.  That  con- 
dition could  only  be  shown  by  evidence  that 
proof  of  their  falsity,  which  no  sane  mind 
could  fairly  reject,  had  been  furnished  him, 
notwithstanding  which  he  clung  to  his  un- 
founded opinion  and  acted  in  accordance  with 
it.  So  in  Layer  v.  Layer,  110  Ky.  542,  62  S. 
W.  15,  the  court  said:  ''It  is  hard  to  under- 
stand how  a  father  could  treat  his  only  son 
in  the  manner  described  by  a  number  of  wit- 
nesses in  thia  record,  unless  we  credit  the 
testimony  of  the  r^eated  declarations  of 
this  man  thai  he  was  not  the  father  of  the 
boy.  There  seems  to  have  been  absolutely 
no  ground  for  this  belief,  which  Was  so  ex- 
hibited in  the  conduct  of  the  father  as  to 
impress  upon  the  boy's  mind  the  idea  that  he 
was  an  adopted  child.  There  was  also  some 
proof  of  insanity  in  other  members  of  testa- 
tor's family,  and  that  he  had  once  set  out  to 
drown  himself.  Independently  of  the  opin- 
ions of  the  witnesses,  the  jury,  on  the  testi- 
mony for  appellant,  might  well  have  inferred 
that  the  testator  labored  under  an  insane 
delusion  that  he  was  not  the  father  of  ap- 
pellant, and  for  that  reason  left  him  out  in 
his  will.  It  is  true  there  was  testimony  for 
the  appellees  from  which  the  jury  might  have 
drawn  the  opposite  conclusions;  but  the  credi- 
bility of  the  witnesses  was  to  be  determined 
by  the  jury  utider  proper  instructions,  and  this 
court  is  not  the  tribunal  in  which  it  may  be 
decided."  In  Florey  v.  Florey,  24  Ala.  241, 
it  was  held  that  the  fact  that  the  testator, 
a  white  man  married  to  a  white  woman,  be- 
lieved the  principal  beneficiary,  a  negro,  to 
be  his  son  was  sufficient  to  go  to  the  jury  on 
the  issue  of  testamentary  capacity. 

IV,  Influence  of  Delusion  on  Testa/men^ 
tary  Disposition. 

In  a  few  early  English  eases  it  was  said 
that  the  mind  is  a  unit  and  that  an  insane 
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delusion  on  any  subject,  however  disconnected 
jfrom  the  testator's  disposition  of  his  estate, 
deprives  him  of  testamentary  capacity.  War- 
ing V.  Waring,  6  Moo.  P.  G.  841;  Smith  v. 
TebbiU,  L.  R.  1  P.  &  D.  398»  36  L.  J.  P.  97, 
16  W.  R.  18.  However,  the  doctrine  of  those 
cases  was  repudiated  in  Banks  v.  Goodfellow, 
L.  R.  5  Q.  B.  649  {followed  in  Murfett  v. 
Smith,  12  P.  D.  116,  67  L.  T.  N.  S.  498  and 
Smee  v.  Smee,  5  P.  D.  84,  49  L.  J.  P.  8). 
And  in  the  United  States  it  has  been  held 
uniformly  that  an  insane  delusion  as  to  a 
relative  of  the  testator  does  not  invalidate 
a  will  unless  the  disposition  therein  made  of 
the  testator's  estate  is  materially  influenced 
by  the  delusion  to  which  he  is  subject.  Florey 
V.  Florey,  24  Ala.  241 ;  Taylor  v.  HicClintock, 
87  Ark.  243,  112  S.  W.  406;  In  re  Kendriok, 
130  Cal.  360,  62  Pac.  605;  Lucas  v.  Parsons, 
24  Ga.  640,  71  Am.  Dec.  147;  Zinkula  v. 
Zinkttla  (la.)  154  N.  W.  158;  Qesell  v. 
Baugher^  100  Md.  677,  60  Atl.  481;  Johnson 
V.  Johnson,  105  Md.  81,  65  AtL  918,  121  Am. 
St.  Rep.  570;  Eraser  v.  Jennison,  42  Mich.  231, 
3  K.  W.  882;  Rivard  v.  Rivard,  109  Mich. 
96,  66  N.  W.  681,  63  Am.  St.  Rep.  666;  In  re 
Forman,  64  Barb.  (N.  Y.)  274;  Colfaoun  v. 
Jones,  2  Redf.  (N.  Y.)  34;  In  re  Hart  <Pa.) 
89  Atl.  816.  ''Even  a  monomaniac  may  make 
a  valid  will  if  the  delusion  has  no  relation 
to  the  subject  or  object  of  the  will,  or  the 
persons  who  would  be  likely,  ordinarily,  to  be 
the  recipients  of  his  bounty."  In  re  Lxng,  9 
Misc.  521,  30  N.  Y.  S.  388.  In  Lathrop  v. 
American  Board  of  Foreign  Missions,  67  Barb. 
(N.  Y.)  590,  it  was  said:  "A  monomaniac 
may  undoubtedly  make  a  valid  will  if  the 
delusion  which  affects  the  general  soundness 
of  his  mind  has  no  relation  to  the  subject 
or  object  of  the  will,  or  the  persons  who 
would  otherwise  be  likely,  ordinarily,  to  be 
the  recipients  of  his  bounty;  or  where,  as 
Judge  Oridley  states  the  rule  in  Stanton  v. 
Wetherwax,  16  Barb.  263,  'the  provisions  of 
the  will  are  entirely  unconnected  witii,  and 
of  course  uninfluenced  by,  the  particular  de- 
lusions.' "  So  it  was  said  in  Sayre  v.  Prince- 
ton University,  192  Mo.  95,  00  6.  W.  787: 
"Medical  men  of  great  learning  maintain  that 
a  mind  diseased  on  one  subject  must  be 
classed  as  unsound,  but  the  law  of  this  State 
is  too  well  settled  to  be  gainsaid  that  a  man's 
mind  may  be  impaired  in  one  faculty  and 
practically  unimpaired  in  ail  others.  De- 
rangement of  mental  faculties  does  not  in- 
capacitate one  under  our  laws  from  making 
a  will,  if  it  does  not  render  him  unable  to 
transact  his  ordinary  bfusiness,  and  incapable 
of  understanding  the  extent  of  his  property 
and  of  appreciating  the  natural  objects  of  his 
bountj'." 

A  delusion  on  the  pat^  of  «  testator  that 
he  has  been  told  something  derogatory  to  a 
relative  does  not  invalidate  his  will  if  he 


does  not  believe  the  supposed  statement  to 
be  true.  In  re  Bartels  (Tex.)  164  S.  W. 
859,  wherein  the  court  said:  "The  only 
evidence  of  any  insane  delusion  on  the  part 
of  Mrs.  Bartels  is  the  testimony  as  to  her 
Statement  that  Mrs.  Sonet  had  told  her  that 
Mrs.  Milam  would  poison  her.  Mrs.  Sonet 
did  not  make  this  statement,  and,  if  Mrs. 
Bartels  believed  that  she  had  made  such 
statement,  she  was  under  a  delusion.  But, 
conceding  this  to  be  true,  the  undisputed 
evidence  is  that  Mrs.  Bartels,  whenever  she 
mentioned  the  matter,  stated  that  she  did 
not  believe  that  Mrs.  Milam  would  poison  her» 
and  the  fact,  which  is  also  shown  by  the 
undisputed  evidence,  that  she  allowed  Mrs. 
Milam  to  prepare  her  meals  for  her,  and  al- 
ways waited  for  her  to  prepare  and  bring  her 
meals  to  her,  condusivdy  shows  that  she  did 
not  believe  the .  statement  in  regard  to  Mrs. 
Milam.  This  being  so,  her  delusion  as  to 
Mrs.  Sonet  having  made  tha  statement  could 
not  possibly  have  influenoed  her  bequest  to 
Mrs.  Milam."  . 

A  will  is  not  invalidated  bya  delusion  of 
the  testator  with  respect  to  a  relative  who 
is  provided  for  with  reasonable  liberality  by 
the  will.  Rice  v.  Rice,  50  Mich.  448,  15  N. 
W.  545;  In  re  Iredale,  53  App.  Div.  45,  65 
N.  Y.  S.  533;  Cole's  Will,  49  Wis.  179,  5  N. 
W.  346.  In  the  case  first  cited,  it  was  said: 
'*But  the  existence  of  a  delusion  that  his  wife 
was  unworthy  of  esteem,  or  was  abusing  him, 
would  be  a  singular  reason  far  setting  aside 
a  gift  which  he  had  deliberately  made  in  her 
favor."  In  Skinner  v.  Faarquharsan,  32  Can. 
Sup.  Ct.  58,  reversing  33  Novia  Scotia  261,  it 
was  held  that  a  delusion  that  tlie  testator's 
wife  and  son  had  been  guilty  of  a  heinous 
crime  would  not  be  deemed  to  have  affected 
his  will,  it  appearing  that  after  the  delusion 
was  entertained  he  reduced  the  bequests  there- 
tofore made  to  them,  but  still  left  to  each 
of  them  a  liberal  amount.  The  court  said: 
''If  the  deceased's  delusions  had  influenced 
the  disposal  of  his  property,  the  respondent's 
contention  should  perhaps  prevail.  But  that 
is  a  question  of  fact.  And  twelve  average 
men  could  not^  reasonably,  but  come  to  the 
conclusion  that  if  that  had  been  the  case,  if 
he  had  had  present  to  his  mind,  when  he  went 
to  his  solicitor,  that  his  wife  wSrS  the  vile, 
loathsome  creature  that  he  intermittingly  had 
believed  her  to  be,  if  that  had  been  the  im- 
pulsive cause  of  his  making  a  new  will,  he 
would  not,  by  that  new  will,  have  appointed 
her  guardian  of  his  children  and  one  of  his 
executors^  besides  bequeathing  to  her  and  his 
son  a  substantial  amount  of  his  property. 
Such  dispositions  cannot  have  been  the  off- 
spring or  result  of  this  delusion.  On  the 
contrary  the  inf^ence  from  them  is  that  the 
delusion  cannot  hav^  been  i^  actual  opera- 
tion at  the  time  when  he  made  them.    Then 
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this  will  cannot  be  said  to  be  an  inofficiottt 
one  as  regards  the  wife  and  the  son.  It  was 
a  rational  act  rationally  done,  according  to 
the  solicitor's  evidence.  The  respondent's  rea« 
soning  is,  in  my  opinion,  fallacious.  This  tes- 
tator must  have  been  insane,  he  argues,  be* 
cause,  though  under  the  belief  of  his  wife 
and  son's  heinous  criminality,  yet  he  did  not 
disinherit  them  altogether,  but  left  them  a 
considerable  portion  of  his  estate.  But  there 
is,  in  that  theory,  no  compatability  between 
the  efficient  pause  and  the  effect.  It  is  petitio 
principii,  it  is  assuming  that  the  will  was 
made  because  of  that  delusion.  Now  that  is 
the  very  question  to  be  determined.  And  I 
cannot  but  help  thinking  that  if  it  were  that 
delusion  that  had  guided  the  mind  of  the 
testator  when  he  made  this  will,  he  would  not 
have  given  a  c«it  to  his  wife  and  to  his  son. 
If  he  had  disinherited  them  altogether,  they 
would  be  justified  in  contending  that  it  was 
an  insane  delusion  that  had  influenced  him 
to  do  so.  But  I  eannot  see  that  they  can  base 
sueh  a  contention  on  the  ground  that  he  left 
them  a  portion  of  his  estate.  What  he  left 
them,  it  is  true,  is.  less  than  what  he  bad 
left  them  bv  the  first  will,  but  that  he  left 
them  anything  at  all,  that  he  appointed  his 
wife  one  of  the  executors,  that  he  appointed 
her  guard  is  n  to  his  infant  children,  seems  to 
me  utterly  irreooncilable  with  the  proposition 
that  he  was,  at  that  time,  acting  under  the 
impulse  of  hatred  or  of  vengeance  and  under 
the  impression  that  he  had  suffered  a  most 
grievous  tort  at  their  hands." 

Wliilo  an  imi^atural  or  unjust  disposition 
of  property  dpes  not  evince  insanity  (see  the 
note  to  Morgan  v«  Morgan,  13  Ann.  Cas. 
1037),  it  may  a^ord  soaie  evidence  that  a 
delusion  of  the  testator  as  to  a  relative  who 
was  disinherited  by  the.wi^  wa#i  eiTective  in 
producing  the  will.  Eva^s  v.  Arnold,  52  Ga« 
169. 

A  delusion  of  a  testatoor  .wiU  not  be  deemed 
to  have  eipTected  his  wil^  unless  ,it  was  enter- 
tained bv  him  at  tbe  time  the  will  was  made. 
In  re  Merriman,  108  Mich,  464,  66  N.  W.  372; 
Stull  V.  Stull,  1  Neb.  (unomcial)  Rep.  380^ 
389,  96  >\  \V%  200;  Philadelphia  Trust,  etc. 
Co.  V.  Drinkhouse,  17  PhiU.  (Pa.)  23,  41 
Leg.  Int.  164. 

It  requires  a  very  strong  ease  to  induce 
a  court  to  set  aside  a  will  at  the  instance  of 
persons  not  henrs-rat-law  at  the  time. the  .will 
was  made  on  the  ground  that  the.  testator 
entertained  towards  them  an  insane  aversion, 
tliough  by  an  unlocked  for  casualty ;  they: 
have  become  the  heirs..  Cleveland  v..Lyaey 
5  Bush  (Ky.)  389. 
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sea  lu,  aos;  107  n.  e.  210. 


Appeal  —  Qvestioma  Reviewable  —  Fail- 
vre  to  Aak  Pereaiptory  Inatnietioii, 

On. a  direct  appeal  to  the  Supreme  Court, 
the  failure  to  ask  a  peremptory  instruction 
in  the  trial  court  does  not  preclude  the  con- 
tention that  the  verdict  is  against  the  weight 
of  the  evidence. 

Wills  ^  Testamentary-  Capaeity  —  Ase 
and  Infirmity. 

Infirmity  from  old  age  does  not  render  a 
person  incapable  of  msJLing  a  will  unless  it 
has  so  far  impaired  the  testator's  mind  that 
he  is  incapable  of  understanding  his  business 
at  the  time  he  is  engaged  in  making  the  will. 

Same. 

To  sustain  an  allegation  of  want  of  testa- 
mentary capacity,  something  more  than  mere 
physioal  disease  and  old  age  on  the  part  ol 
the  testator  must  be  shown. 

Insane  Delusion. 

An  "insane  delusion"  which  will  render  one 
incapable  of  making  a  will  is  a  belief  in  a 
state  or  condition  of  things  in  the  existence 
of  which  no  rational  person  would  believe, 
or  a  belief  in  something  impossible  in  the 
nature  of  things,  or  impoasib^  under  cir« 
oumstances  surrounding  the  individual,  and 
which  refuses. to  yield  either  to  evidence  or 
reason. 

[See  note  at  end  of  this  case.] 


Prejudice  of  the  testator  a^jainst  a  relative 
is  not  ground  for  setting  aside  a  will  unless 
it  can  be  explained  upon  no  other  ground 
than  that  of  an  insane  delusion. 

[See  note  at  end  of  this  case.] 

Une^nal    DiTieion    as.   IndioatiniB    In« 
eapnoitif  • 

The  unequal  division  of  property  among 
hi#  baira  dovev  not  ItseU  justify  a  finding  of 
want  of  tastan^eiitary  capacity,  as  the  tes- 
tator ha9  the  right  to  dispose  of  his  property 
as  be  thinks  best. 

[See  13  AmBk..Cas*  1044.]  a 


Unequal  disposition  of  property  is  a  cir- 
cumstance which  the  jury  may  consider  in 
connection  with  other .  evidence  in,  passing  on 
the  mental  capacity  of  tbe  testator. 


JLneeetral'  Insanity  —  Presnmption. 

It  cannot  be  presumed  that  the  testator  is 
insane  jnerjUyib^cailfl^  hifr  lather  was  iAsane* 
9«,  until  the  diMase  manifests  its  presence, 
its  existence  cannot  be  inferred  in  the  mind 
of  the  persoii  in  question. 

Belief  tiL  •piHtnaliam  and  Witeberaft. 

The  fact  that  a  person  believes  in  witeh- 
eraft,  clairvoyance/  spiritual  influences,  pre- 
sentiments   of    the    occurrences*  ^f    future 
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events,   dreams,   mind^reading,  and   the   like 

does  not  show  testamentary  incapacity  as  a 

man's  belief  cannot  be  made  a  test  of  sanity. 

[See  Ann.  Cas.  1914C  1049;  Id.  1915D  673.] 

Excitability  as  ETidenoe  of  Inoapaoity. 

The  fact  that  testator  shed  tears  when 
conversing  about  his  deceased  daughter,  or 
grew  excited  when  talking  about  business 
affairs  that  were  troubling  him,  does  not  in 
itself  prove  testamentary  incapacity. 

Disease  as  Evidence  of  Incapacity. 

Hardening  of  the  arteries  is  ■  no  proof  of 
testator's  mental  incapacity  without  a  show- 
ing that  it  actually  did  affect  the  mind. 

Test  of  Testamentary  Capacity. 

A  person  who  is  capable  of  transacting 
ordinary  business  is  capable  of  making  a 
valid  will. 

[See  generally  Ann.  Cas.  1916A  362.] 

Same. 

To  incapacitate  the  person  from  making  a 
will,  the  derangement  must  be  of  that  char- 
acter  which  renders  him  incapable  of  under- 
standing the  effect  and  consequences  of  his 
act;  it  must  be  a  want  of  capacity  which 
prevents  him  from  understanding  the  relation 
of  cause  and  effect  in  ordinary  business  mat- 
ters. 

Foolish    Oondmct    as    Eridenee    of    In- 
capacity. 

That  an  old  man,  a  widower  72  years  of 
age,  after  his  daughter's  death,  proposed 
marriage  to  two  different  women,  is  not  very 
strong  proof  of  unsoundness  of  mind,  espe- 
cially where  he  was  unhappy  with  his  home 
life  with  his  son-in-law. 

Evidence  of  Inoapaoity  InsmfElcient. 

In  a  will  contest,  a  finding  that  a  testator 
72  years  of  age  was  wanting  in  testamentary 
capacity  held  against  the  great  weight  of  the 
evidence. 

Eiridence   —    No    Change    in    Testator's 
Condition  Obsenred. 

In  a  will  contest  in  which  it  was  claimed 
that  testator  did  not  have  testaihentary  ca- 
pacity, a  witness  may  -  state  that  he  had 
observed  no  change  in  testator,  and  that  he 
wai,  on  the  day  the  -wiU<  was  executed,  the 
same  as  he  was  any  other  day  the  witness 
ever  saw  him.  '         • 

TestanLentary  Capacity  — '  Comprehen- 
sion of  Estate  ^'WithOtit  Prompting.** 

An  instruction  in  a  will  case  basing  men- 
tal capacity  on  understanding  the  nature  and 
extent  of  Ifls  property  "without  prompting" 
is  erroneous,  where  there  is  no  evidence  tlmt 
he  was  prompted. 

Same. 

It  is  not  a  rule  of  law  that  testator  should 
have    sufficient    strength    of  mind'  to   know 
what  property   be  owned   "without  f>r<»mpt- 
ing." 
Instr^Lctions  —  In|nstioo  of  Will. 

An  instruction  on  mental  capacity  of  a 
testator  that  t^tator,  if  mentally  unsound, 
did  not  have  the  right  to  out  off  his  grand' 
cbiU  with-  9100,  was  erroneous  «6  .assuming 
that  only  $100  was  given,  where  there  was 
evidence  that  she  received  personal  property 
in  addition  to  the  money. 


An  instruction  on  testamentary  capacity 
that  if  testator  was  of  sound  mind  he  had 
the  right  to  cut  off  his  grandchild,  as  only 
heir  at  law,  and  had  the  right  to  give  his 

Property  to  persons  who  would  not  have  been 
eirs  at  law  had  he  died  without  a  wili,  but 
if  he  did  not  possess  a  sound  mind  or  mem- 
ory then  he  had  no  right  to  cut  her  off  and 
give  his  property  to  persons  not  his  heirs, 
is  erroneous  as  having  a  tendency  to  permit 
the  jury  to  decide  whether  the  will  was  just 
or  unjust  as  to  the  various  relatives. 

Instmction    Not    Warranted    by    Evi- 
dence. 

Where  at  the  time  a  testator  made  a  will 
there  was  no  evidence  that  he  was  suffering 
from  mental  derangement,  anger,  or  jealousy, 
an  instruction  based  on  those  facts  is  erro- 
neous. 

Appeal  from  Circuit  Court,  Shelby  county; 
Jett,  Judge. 

Action  to  contest  will.  Mary  E.  Garnahan, 
plaintiff,  and  Nathan  Hamilton,  executor> 
defendiBint.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the  opin- 
ion.   Reversed. 

WhUaker,  Ward  d  Pugh  and  Steidley  dt 
Crockett  for  appellant. 

Williani  B,  Ra^wn  and  Oearge  B.  Rhoada 
for  appellee. 

[509]  Carter,  J.— Tliis  was  a  bill  filed 
by  appellee,  Mary  E.  Camahan,  to  contest 
the  will  of  her  grandfather,  Payton  A.  Bond, 
of  whom  she  was  the  only  heir-at-law.  After 
an  answer  and  replication  were  filed  an  issue 
of  fact  was  submitted  to  the  [510]  jury  as 
to  whether  the  instrument  in  question  was 
the  IsAt  will  and  testament  of  Payton  A. 
Bond,  deceased.  The  jury  found  in  the  nega- 
tive. A  motion  for  new  trial  was  overruled 
and  a  decree  entered  in  accordance  with  the 
verdict.     Thereupon-  this  appeal  was  prayed. 

The  will  was  executed  on  April  4,  1910,  at 
which  time  Bond  was  seventy-two  years  of 
age.  'He  lived  until  May,  1913.  His  wife  died 
some  fifteen  y^ars  previous  and  he  never 
afterward  re-married.  At  the  time  of  his 
wife's  death  they  had  one  child  living,  Julia 
Ann.  After  his  wife  died  Bond  lived  on  his 
farm  in  Shelby  county  with  said  daughter, 
Julia  Ann,  and  her  husband,  William  Cama- 
han, until  her  d^ath,  January  25,  1910.  She 
left  surviving  two  children,  one  of  whom  was 
appellee,  then  fifteen  months  old,  and  the 
other  a  baby  just  bom  and  who  died  w^ithin 
a  few  days  after  its  mother.  At  the  time 
of  making  the  will  Bond  had  three  sisters 
living  and  one  sister  deceased,  who  left  sur- 
viving her  several  children  and  descendants 
of  deceased  children.  Very  shortly  after  the 
will  was  executed  Bond  took  a  trip  to  Okla* 
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homa,  where  be  visited  relatives.  After  hig 
return  he  lived  with  one  of  his  sisters  in  the 
city  of  Pana,  Christian  county,  Illinois,  until 
the  time  of  his  death.  At  the  time  the  will 
was  made  he  owned  160  acres  of  land  in 
Shelby  county,  upon  which  he  and  his  son-in- 
law  were  then  residing,  besides  some  person- 
al property.  Some  time  thereafter  he  pur- 
chased a  house  and  lot  in  Pana,  which  he 
continued  to  own  until  the  time  of  his  death. 
By  his  will  he  gave  his  grand-daughter,  ap- 
pellee herein,  $100  and  all  his  household 
goods  and  effects.  To  his  sisters  then  living, 
and  the  heirs  of  the  deceased  sister,  he  gave 
the  160-acre  farm,  the  will  further  providing 
that  all  other  personal  property,  goods  and 
chattels  should  go  to  the  heirs  heretofore 
mentioned.  The  will  contained  no  residuary 
clause  as  to  real  estate,  and  consequently  the 
house  and  lot  that  he  afterward  acquired  in 
the  city  of  Pana  would  descend  to  his  grand- 
daughter, appellee  herein. 

[511]  The  bill  averred  that  Payton  A. 
Bond,  the  testator,  was  of  unsound  mind  and 
memory  at  the  time  of  the  execution  of  the 
will ;  that  at  that  time  he  was  suffering  from 
insane  delusions  and  therefore  did  not  pos- 
sess testamentary  capacity.  Upon  the  trial 
of  the  case  appellant  produced  forty  witnesses 
who  testified  they  were  acquainted  with  the 
testator,  and  that  in  their  opinion  he  was 
eapablc  of  transacting  ordinary  business  af- 
fairs and  understood  the  nature  of  his  prop- 
erty and  the  natural  objects  of  his  bounty, 
relating  various  conversations  they  had  had 
with  him  during  the  last  few  years  of  his 
life.  Among  this  number  of  old  acquaint- 
ances and  neighbors, — farmers,  physicians 
and  bankers, — most  of  them  having  known 
him  all  the  way  from  ten  to  fifty  years,  and 
many  testified  their  acquaintance  had  been 
of  an  intimate  nature.  On  behalf  of  appellee 
thirteen  witnesses  were  introduced,  the  ma- 
jority of  theni  relatives  of  her  father.  Most 
of  these  thirteen  witnesses  testified  they  had 
seen  and  talked  with  Bond  near  the  time  he 
executed  the  will,  and  that  at  that  time  they 
did  not  think  he  was  of  sound  mind  and 
memory  or  had  sufiicient  mental  capacity  to 
transact  ordinary  business,  or  was  able 
mentally  to  understand  the  extent  of  his 
property  or  who  his  relatives  were.  It  is 
apparent,  however,  from  the  testimony  of 
at  least  one  or  two  of  these  witnesses,  that 
they  were  not  certain  on  this  point.  The  al- 
legations of  the  bill  admit,  and  it  is  conceded 
in  the  briefs  of  appellee,  that  subsequent  to 
the  execution  of  the  will  the  testator  took 
care  of  and  transacts  his  business.  The 
theory  of  counsel  for  appellee  is  that  mental 
incapacity  existed  at  the  time  of  the  execu- 
tion of  the  will,  by  reason  ol  delusions, 
jealousy  and  sickness,  from  which  he  subset 
quentiy  recovered  though  he  never  fully  re- 
gained his  ordinary  health. 
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Appellant  contends  that  the  verdict  is 
manifestly  against  the  great  weight  of  the 
evidence.  Appellee  contends  that  this  ques- 
tion cannot  be  raised  in  this  court  as  no 
motion  was  made  at  the  close  of  all  of  the 
evidence  asking  for  a  [512]  peremptory  in- 
struction, citing  in  support  of  this  contention 
Dowie  V.  Sutton,  227  111.  183,  81  N.  E.  395, 
118  Am.  St.  Rep.  266.  That  case  was  brought 
to  this  court  by  way  of  the  Appellate  Court. 
What  was  there  said  about  the  failure  to 
give  a  peremptory  instruction  being  a  waiver 
of  the  question  as  to  whether  there  was  suf- 
ficient evidence  to  support  the  verdict  has 
no  bearing  on  a  case  like  this,  brought  here 
directly  from  the  trial  court.  In  that  case 
the  court  cited  Long  v.  Long,  107  111.  210, 
where  it  was  said  the  rule  is  well  settled  by 
the  previous  decisions  of  this  court  that  in 
will  contests  like  the  present  "the  finding  of 
the  jury  is  conclusive  unless  clearly  against 
the  weight  of  evidence  [citing  authorities], 
and  in  this  respect  they  are  put  upon  the 
same  footing  with  cases  at  law.  Such  being 
the  case,  it  would  seem  to  follow — ^and  we 
so  hold — the  finding  of  the  Appellate  Court 
in  conformity  with  the  verdict  of  the  jury 
is  conclusive  upon  all  questions  of  fact.  Ordi- 
narily the  finding  of  the  facts  by  the  Appel- 
late Court,  in  a  chancery  proceeding,  is  not 
conclusive  on  this  court,  but  this  class  of 
cases,  under  the  construction  given  to  our 
statute,  does  not  fall  within  the  general  rule, 
but  such  cases  are  treated  in  this  respect, 
as  we  have  already  seen,  as  actions  at  law." 
This  case  was  properly  brought  directly  to 
this  court  because  a  freehold  was  involved. 
In  all  cases  of  this  kind  thus  brought  here 
this  court  has  always  reviewed  the  evidence 
regardless  of  whether  a  peremptory  instruc- 
tion was  asked  of  the  trial  court,  and  has 
reversed  such  cases  when  in  the  judgment  of 
the  court  the  verdict  of  the  jury  was  clearly 
and  manifestly  against  the  weight  of  the 
testimony. 

The  physician  who  attended  the  testator 
at  the  time  of  his  death  had  known  him  for 
about  ten  years  and  testified  that  he  had 
hardening  of  the  arteries,  and  that  this  con- 
dition,, in  the  three  or  four  years  before  his 
death,  had  gradually  grown  worse;  that  he 
had  poor  circulation,  generally,  but  mostly 
complained  of  pain  in  hifi  feet;  that  his  death 
was  caused  by  gangrene,  beginning  in  one  of 
his  feet,  which  condition  was  superinduced 
by  hardening  of  the  arteries;  [513]  that  a 
mas  of  the  age  ol  the  testator  at  that  time 
who  has  been  active  in  his  life  is  more  or 
less  troubled  with  hardening  of  the  arteries. 
We  judge  from  the  record  that  tlie  teslator 
had  been  in  fair  health  most  of  his  life. 
There  is  evidence  tending  to  show  that  he 
had  an  attack  of  la  grippe  in  December,  1909, 
and  remained  in  bed  until  near  the  middle 
of   February;    that  he  was  troubled  at  the 
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same  time  with  piles  and  fistula;  that  on 
this  account  he  was  unable  to  attend  either 
the  funeral  of  his  daughter  on  January  25, 
1910,  or  that  of  the  new-born  child  four  days 
later.  We  think  the  weight  of  the  evidence 
shows  that  he  was  up  and  around  during 
the  month  of  March  that  year,  going  on  busi- 
ness or  otherwise  to  Pana,  Assumption  and 
other  near 'by  places.  There  is  some  evidence 
on  the  part  of  appellee  that  during  this  time 
he  complained  that  his  head  troubled  him. 
Two  days  after  the  will  wa«  drawn  Dr.  Mar- 
tin, who  had  treated  him  in  the  preceding 
January  for  the  "grip,"  testified  he  was 
called  from  Tower  Hill  to  treat  him;  that  oti 
April  6  in  question  he  found  him  in  bed  with 
a  high  temperature  and  apparently  suflfering 
intensely,  and  that  the  cause  was  an  abscess 
just  over  the  nose,  in  the  forehead;  that  he 
saw  him  later,  on  April  25,  and  the  abscess 
had  broken  and  he  was  practically  recovered. 
He  testified,  also,  that  he  noticed  that  the 
testator's  arteries  were  hardening,  and  other 
conditions  arising  from  old  age.  This  is  sub- 
stantially all  the  testimony  in  the  record 
bearing  on  the  testator's  physical  condition 
during  the  last  thtee  or  four  years  of  his 
life.  So  far  as  the  record  discloses  he  was 
in  fair  health,  considering  his  age,  after 
April,  1910,  until  his  final  dickness,  which 
lasted  only  a  few  days. 

In  the  forenoon  of  April  4,  1910,  testator 
left  his  farm.  Where  he  was  residing  with  his 
son-in-law,  William  Carnahan,  and  walked  to 
the  home  of  a  neighbor,  Joseph  Kelly,  living 
about  three  miles  and  a  half  away,  where  he 
had  the  will  in  question  drawn  by  Kelly. 
Charles  Simmons,  another  neighbor,*  who 
lived  about  a  mile  south  of  the  Bond  home, 
[514]  testified  that  he  had  met  the  testator 
going  to  Kelly's,  and  the  two,  having  been 
acquainted  for  years  and  having  often  trans- 
acted business  together,  stopped  and  had 
quite  a  visit;  thai  during  the  conversation 
Bond  asked  Simmons  if  he  had  seen  Kelly 
pass  there  that  morning,  stating  that  he  was 
going  to  Kelly's  to  have  his  will  made;  that 
he  was  going  to  take  a  trip  out  west  and 
might  meet  with  an  accident  or  might  get 
sick,  and  he  wanted  his  business  matters 
fixed  up  before  he  went  away.  Simmons  fur- 
ther stated  that  after  they  parted  testator 
went  on  toward  Kelly's  home.  Joseph  Kelly, 
who  drafted  the  instrument  here  in  question, 
died  in  May  thereafter.  His  wife  testified 
that  the  testator  came  to  their  house  the 
morning  of  April  4  and  talked  with  her  hus- 
band about  making  his  will.  The  witness 
had  known  testator  all  his  life  and  talked 
with  him  on  that  day.  Her  husband  and 
testator  sat  down  at  a  table  to  write  the 
will,  Mrs.  Kelly  leaving  the  room.  Alter  the 
will  was  written,  some  time  that  alternooity 
Bond  left  to  get  someone  to  witnesa  it,  and 


came  back  with  Isaac  Lock  wood  and  George 
W.  Simpson,  who  signed  as  witnesses.  Mrs. 
Kelly  further  testified  that  in  her  conversa- 
tion with  testator  he  spoke  of  his  sisters  and 
said  they  were  always  good  to  him  and  that 
he  wanted  to  leave  something  to  them,  and 
also  spoke  of  his  grand-daughter  (appellee 
herein)  in  a  friendly  way;  that  he  said  noth- 
ing while  he  was  there  to  indicate  that  he 
was  angry  with  any  of  his  relatives.  Lock- 
wood  and  Simpson  were  plowing  in  a  field 
about  a  quarter  of  a  mile  from  Kelly's  house 
when  the  testator  asked  them  to  witness  his 
will.  They  consented  and  walked  with  him 
to  Kelly's,  where  the  will  was  signed  and 
witnessed.  They  talked  with  him  in  a  gen- 
eral way  from  the  field  to  the  house,  and 
both  testified  that  he  showed  no  anger  at  the 
time  the  will  was  signed  or  at  any  time  that 
day  when  they  saw  him.  Both  of  these  wit- 
nesses had  known  him  for  years.  Mr.  and 
Mrs.  Kelly,  Lockwood  and  Simpson  were  the 
only  ones  present  with  teetktor  in  the  house 
at  the  time  the  will  was  signed  and  wit- 
nessed. [515]  The  thi^ee  that  were  living  all 
testified  that  they  believed  him  to  be  of  sound 
mind  and  memory  at  that  time,  and  that  he 
was  able  to  transact  the  ordinary  business 
affairs  of  life  and  understood  what  property 
he  owned,  who  were  his  heirs  and  the  natural 
objects  of  his  bounty.  Charles  Simmons  tes- 
tified that  testator  on  tiiat  or  the  next  even- 
ing came  to  his  house  and  drank  a  eup  of 
coffee  at  the  supper  table,  remaining  there, 
visiting,  some  twenty  or  thirty  minutes. 
Simmons  and  Simpson  saw  him  frequently 
between  the  time  the  will  was  drawn  and 
the  date  of  his  death,  and  both  testified  that 
they  thought  he  had  testamentary  capiaoity 
at  all  of  their  interviewd.  Many  farmers  who 
lived  near  Bond,  and  a  number  of  merchants 
and  business  men  who  had  known  him  and 
met  him  before,  about  the  time  and  after  the 
will  wajs  drawn,  all  testified  substantially  to 
the  same  effect, — that  in  their  judgment  he 
was  a  man  of  sound  and  disposing  mind  and 
memory.  The  physician  who  attended  him 
during  his  last  illness  testified  that  in  his 
judgment  Bond's  mental  condition  was  such 
in  1910,  and  until  his  death,  that  he  was  able 
to  transact  ordinary  business*  affairs,  under- 
stand what  property  he  owned  and  who  were 
his  relatives.  He  stated  on  cross-examination 
that  a  person  having  hardening  of  the  ar- 
teries was  sometimes  affected  thereby  so  that 
he  might  be  predisposed  to  irrational  likes 
and  dislikes.  There  was,  however,  nothing  in 
the  testimony  of  this  witness  that  indicated 
that  he  was  of  the  opiiiiim  that  the  testator 
was  predisposed  in  this  way.  Dr.  Martin,  to 
whose  testimony  we  have  heretofore  referred 
with  referenee  to  treatment  for  an  abscess  on 
April  0,  191(^  stated  on  direct  examination 
for  appellant  that  in  hia  judgment^  in  the 
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yean  1909,  1910  and  1911,  testator  was  Com- 
petent to  transact  the  ordinary  affairs  of 
life  and  understood  the  extent  of  his  prop* 
erty,  who  were  his  heirs  and  the  natural  ob- 
jects of  his  bounty.  He  stated  on  croBft- 
examination  that  on  April  6,  1910,  when  he 
treated  testator  for  this  abscess,  he  did  not 
think  testator  was  in  condition  to  transact 
ordinary  [616]  business,  and  that  from  what 
the  testator  said  to  him  then  and  what  he 
^aw,  the  condition  he  found  him  in  was  one 
that  in  his  opinion  ha4  existed  for  several 
days.  We  do  not  understand  this  witness' 
testimony  as  stating,  as  contended  by  counsel 
for  appellee,  that  he  (the  doctor)  thought 
testator  lacked  testamentary  capacity  at  that 
time,  but  only  that  he  was  in  such  pain  then 
that  witness  would  not  say  he  was  in  a  con- 
dition to  transact  ordinary  business. 

There  was  nothing  in  the  testimony  of  any 
of  the  forty  witnesses  iHio  testified  for  the 
appellant,  except  that  of  Dr.  Martin,  to  which 
we  have  just  referred,  that  could  in  any  way 
be  construed  as  indicating  that  the  testator 
was  not  of  sound  and  disposing  mind  and 
*  memory  at  or  about  the  time  the  will  was 
executed  or  at  any  other  time,  or  that  there 
was  anything  in  his  actions  or  talk  thai  in 
the  slightest  degree  indicated  that  he  was 
possessed  of  an  insane  delusion  or  harbored 
an  unreasonable  jealousy  against  any  of  his 
rdatives  or  friends.  It  would  aenre  no  use- 
ful purpose  to  set  out  in  detail  the  testimony 
of  all  these  forty  witnesses.  They  are  all  in 
substantial  accord  upon  the  issue  here  in- 
volTcd. 

Mrs.  Alta  Kowley^  who  was  a  niece  of  Wil- 
liam Camahan,  appellee's  father,  lived  in 
testator's  family  from  the  time  of  his  daugh- 
ter's death,  in  January,  1910,  until  June 
after  the  will  was  executed.  She  was  at  that 
time  seventeen  years  of  age  and  unmarried. 
She  testified  that  she  thought  testator  was 
not  of  sound  mind  from  February  to  June  of 
that  year;  that  she  did  not  mean  that  he 
was  of  unsound  mind  at  all  times,  but  that 
he  had  spells,  and  when  he  had  these  spells 
he  was  not  of  sound  mind;  that  usually  he 
talked  naturally,  just  as  anyone  else  would, 
but  would  get  worked  up  and  nervous  at 
times.  The  witness  further  testified  that 
while  she  worked  there  Bond  proposed  mar- 
riage to  her;  that  she  advised  him  to  get 
someone  older  than  she  was,  and  he  replied 
she  was  his  choice;  that  he  would  only  live 
a  few  years,  and  if  she  married  him  she  • 
would  have  a  [517]  home  after  he  was  gone 
and  could  take  someone  younger;  that  he 
never  talked  to  her  about  marriage  but  this 
once;  that  she  overheard  him  a^  Mrs.  Hal- 
brook,  who  was  then  living  there,  to  .marry 
him. 

Mrs.  Mary  Halbrook  (now  Mrs.  Caniah«ii» 
the  wife  of  appellee^s  father),  testified  that 


from  February  20  to  April  4,  1910,  testator 
was  not  of  sound  mind  and  memory,  did  not 
understand  what  property  he  owned  or  its 
value  or  who  his  relatives  were;  that  she 
had  known  the  testator  as  long  as  she  was 
old  enough  to  remember,  and  that  she  was 
keeping  house  for  him  and  Camahan,  with 
the  assistance  of  the  witness  last  referred  to, 
after  Mrs.  Carnahan's  death  Until  she  mar- 
ried Carnahan,  in  June  of  that  year.  She 
testified  that  the  testator  proposed  marriage 
to  her  in  March,  1910;  that  during  that  con- 
versation he  asked  her  if  she  would  drop  one 
of  her  admirers  and  marry  him;  that  if  she 
would  do  that  she  would  have  a  home  the 
rest  of  her  days.  She  testified  that  during 
that  or  another  conversation  on  the  subject 
he  asked  her  whether  she  was  engaged  to 
Oscar  Pope  or  William  Camahan,  saying  it 
was  all  right  if  she  was  going  to  marry  the 
former  but  he  did  not  waut  her  to  marry 
Carnahan;  that  he  stated  that  if  she  did  not 
marry  him  he  would  change  his  will  and  go 
out  west;  that  when  she  refused  him  he 
became  sullen  and  remained  in  that  condi- 
tion for  several  days;  that  during  these 
talks  about  marriage  he  would  sometimes  cry 
and  seem  quite  excited;  that  the  last  conver- 
sation he  had  with  her  about  this  matter 
was  April  4,  1910;  that  she  did  not  see  him 
again  until  late  that  evening.  Mrs.  Carnahan 
further  testified  that  when  Bond  came  home 
after  the  will  was  drawn  he  was  taken  sick 
in  the  night,  and  the  next  morning  Dr.  Mar- 
tin was  called  and  treated  him  for  the  ab- 
scess heretofore  referred  to.  The  fitness  fur- 
ther stated  that  during  her  conversations 
with  the  testator  he  had  talked  about  some 
money  he  said  his  father  had  buried  on  the 
old  home  place  by  a  stump,  and  that  he  had 
dug  for  this  money  and  believed  he  would  be 
able  to  find  it.  The  witness  further  [518] 
testified  that  she  had  been  married  three 
times  and  that  she  had  been  divorced  from 
her  second  husband;  that  shortly  before  the 
testator  had  proposed  to  her  she  had  been 
engaged  to  Oscar  Pope,  but  had  broken  that 
engagement  prior  to  her  talks  with  the  tes- 
tator. 

William  Carnahan,  the  father  of  appellee, 
-testified  that  he  believed  that  when  the  tes- 
tator left  home  on  the  morning  of  April  4, 
1910,  he  knew  what  he  was  talking  about  and 
had  sense  enough  to  know  who  his  relatives 
were  and  what  property  he  owned.  He  tes- 
tified that  after  the  testator's  daughter's 
death  he  (the  witness)  told  Bond  he  did  not 
know  what -he  was  going  to  do  with  appellee; 
that  he  did  not  see  how  he  could  take  care 
of  her  and  keep  the  home;  that  be  had  about 
decided  to  put  her  in  an  orphanage;  that 
testator  broke  down  and  cried  and  said  to 
the  witpesB  to  get  somebpdy  to  come  and 
keep  houfe;  that  he  did  not  want  the  child 
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taken  away;  that  it  was  not  right  to  take 
her  to  a  strange  place;  that  because  of  this 
they  got  Mrs.  Halbrook  and  AHa  Hoover 
(now  Mrs.  Rowley)  to  keep  house  for  them 
and  look  after  the  little  girl;  that  he  (the 
witness)  had  a  sale  of  some  personal  prop- 
erty on  testator's  farm  in  March,  1910,  and 
that  the  testator  on  the  day  of  the  sale  began 
piling  up  some  chairs  and  a  patent  churn 
and  washing  machine  and  articles  of  furni- 
ture that  he  owned  and  said  he  was  going 
to  sell  them  at  the  sale;  that  he  looked  at 
the  witness  with  a  glare  in  his  eyes  when 
talking  about  the  subject;  that  he  finally  de- 
cided not  to  sell  the  goods  and  said  he  would 
leave  them  to  Mary,  the  appellee;  that  tes- 
tator was  a  peculiar  man,  with  a  very  high 
temper  at  times,  and  that  he  would  get  mad 
and  go  all  to  pieces,  and  you  could  not  reason 
with  him  during  these  mad  spells;  that  dur- 
ing the  spring  of  1910  testator  had  a  row 
with  him  about  the  way  he  was  plowing  the 
garden.  The  testimony  in  the  record  tends 
to  show  that  William  Carnahan  had  trouble 
at  one  time  with  his  wife,  testator's  daughter, 
and  that  they  [519]  were  separated,  but  that 
several  years  before  her  death  they  began 
living  together  again. 

George  Kelly,  the  brother  of  the  man  who 
drew  the  instrument  in  question,  testified 
that  he  met  the  testator  on  the  morning  of 
April  4  at  the  cross-roads  near  his  brother's 
place  and  that  they  had  quite  a  long  talk; 
that  the  testator  talked  about  his  proposal 
to  Mary  Halbrook;  that  he  told  Kelly  of  a 
dream  he  had  of  money  in  a  glass  jar  buried 
by  an  old  stump;  that  during  the  conversa- 
tion testator  cried  and  wrung  his  hands  and 
waved  his  arms  to  such  an  extent  as  to  scare 
a  team  of  horses  that  approached,  driven  by 
a  lady,  so  that  they  wheeled  around  and 
started  in  the  other  direction  and  witness 
was  compelled  to  help  her  get  them  under 
control  again.  The  witness  was  not  asked, 
and  did  not  state,  just  what  he  did  with  his 
own  horse  and  buggy  during  these  proceed- 
ings. This  witness  testified  he  did  not  think 
the  testator  was  of  sound  mind.  He  is  a 
brother-in-law  of  appellee*/s  father. 

The  wife '  of  G.eorge  Kelly,  sister  of  Wil- 
liam Carnahan,  also  testified  that  she  did 
not  think  the  testator  was  of  sound  mind  at 
the  time  the  will  was  executed;  that  she  saw 
him  at  her  house  on  April  5,  1910,  and  that 
the  way  he  talked  then  she  did  not  know 
whether  he  had  mental  power  to  know  what 
property  he  owned  or  not;  that  he  told  her 
on  that  day  that  he  had  fixed  it  so  that  the 
appellee -would  get  everything. 

Mr.  and  Mrs.  George  Mprgan  testified  that 
they  lived  near  the  home  of  testator;  that 
on,  or  a  day  or  two  before,  the  fotirth  of 
April  (they  could  not  fi}f  the  date  with  cer- 
tainty)   the  testator  visited   them   at  their 


honle  and  was  complaining  bitterly  of  Wil- 
liam Carnahan;  that  he  was  also  complain- 
i^g  of  his  forehead.  Mrs.  Morgan  testified 
that  what  he  said  did  not  sound  sensible, 
and  that  it  sounded  "like  a  man  that  was 
insane."  Her  reason  for  this  belief  was,  ap- 
parently, that  he  stated  he  was  not  going  to 
stay  any  longer  on  his  farm  because  Carna- 
han did  not  want  him  [520]  around,  and 
that  she  thought  this  sounded  like  an  insane 
man.  Both  she  and  her  husband  testified 
that  he  said  he  had  had  trouble  with  Carna- 
han about  plowing  the  garden,  and  other 
things.  Both  of  them  stated  that  they  did 
not  think  he  was  of  sound  mind  on  the  day 
in  question. 

Some  of  the  witnesses  for  the  appellee  tes- 
tified to  additional  details  as  to  what  they 
alleged  were  the  testator's  peculiarities  about 
the  time  the  will  wajs  exeeuted.  Two  of 
them  stated  they  heard  him  talking,  aloud  to 
himself  about  his  property  when  confined  to 
his  bed  with  la  grippe,  the  winter  previous 
to  the  execution  of  the  will.  Others  testified 
as  to  his  worrying  over  business  affairs  on 
the  ground  that  some  money  he  had  loaned' 
was  not  paid  according  to  agreement,  and 
tliat  be  expressed  a  fear  he  would  not  have 
enough  to  live  on  in  his  old  age.  Several 
witnesses  also  stated  that  the  testator  told 
them  he  was  worrying  as  to  the  futiure  life 
of  his  daughter,  until  he  found  something, 
by  studying  the  Bible,  with  reference  to  a 
woman  dying  in  childbirth  that  greatly  re- 
lieved him. 

We  have  set  out,  in  the  main,  the  substan- 
tial facts  relied  on  by  counsel  for  appellee  to 
show  the  mental  incapacity  of  the  testator. 
It  is  urged  that  he  was  possessed  of  insane 
delusions.  The  principal  grounds  relied  on 
to  support  this  arg^ument  were  his  proposal 
of  marriage  to  the  two  women,  Mrs.  Hal- 
brook and  Miss  Hoover,  his  alleged  unrea- 
sonable prejudice  toward  his  son-in-law,  Wil- 
liam Carnahan,  and  his  extreme  excitability 
when  talking  about  his  daughter's  death  and 
other  matters  of  great  interest  to  him. 

Infirmity  from  old  age  does  not  render  a 
person  incapable  of  making  a  will,  unless 
such  infirmity  has  so  far  impaired  the  tes- 
tator's mind  that  he  is  incapable  of  under- 
standing his  business  at  the  time  he  is  en- 
gaged in  making  the  will.  (Schmidt  v. 
Schmidt,  201  III.  191,  66  N.  E.  371.)  To 
sustain  an  allegation  of  want  of  testamentary 
capacity  something  more  must  be  shown  than 
mere  physical  disease  and  old  age  on  the  part 
of  the  testator.  (Woodmui  y.  Illinois  Trust, 
[521]  etc.  Bank,  211  111.  678,  71  N.  E.  1099, 
and  cases  cited;  Waters  v.  Waters,  222  111. 
26,  78  N.  E.  1,  113  Am.  Si.  Sep.  359.)  An 
insane  delusion  which  will  render  one  in- 
capable of  making  a  will  is  difficult  to  define. 
This  court  has  said  that  it  is  a  belief  ia  a 
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8t«te  or  condition  of  thingB  in  the  ezlstenGe 
of  which  no  rational  person  would  believe. 
(Schneider  v.  Manning,  121  III.  376,  12  N.  £. 
267;  Snell  v.  Weldon,  243  HI.  496,  90  N.  E. 
1061.)  Again,  it  has  been  stated  that  an 
insane  delusion  is  a  belief  in  something  im- 
possible in  the  nature  of  things,  or  impossi- 
ble under  the  circumstances  surrounding  the 
individual,  which  refuses  to .  yield  either  to 
evidence  or  reason.  (Scott  v.  Scott,  212  111. 
597,  72  N.  E.  708;  Drum  v.  Capps,  240  111. 
524,  88  K.  E.  1020;  Louby  v.  Key,  258  III. 
558,  101  N.  £.  946.)  Prejudice  of  the.  tea- 
tator  against  a  relative  is  not  ground  for 
setting  aside  a  will  unless  it  can  be  explained 
upon  no  other  ground  than  that  of  an  insane 
delusion.  A  person  may  be  prejudiced 
against  some  of  his  children  or  persons  who 
are  the  natural  objects  of  hU  bounty  and 
make  unfair  remarks  about  them  without 
having  a  proper  foundation  for  his  conduct, 
but  it  does  not  necessarily  follow  that  he  is 
without  testamentary  capacity.  Unreasona- 
ble prejudice  against  relatives  is  not  ordi- 
narily ground  for  invalidating  a  will.  That 
(an  only  be  done  when  the  testator's  aversion 
is  shown  to  be  the  result  of  an  insane  dela- 
sion,  his  conduct  not  being  able  to  be  ex- 
plained on  any  other  ground.  (Nicewandcft 
V.  Nicewander,  151  111.  166,  87  N.  E.  69»; 
Schmidt  v.  Schmidt,  supra  ;•  Scott  v.  Scott, 
supra;  Snell  v.  Weldon,  239  III.  279,  87  N. 
E.  1022;  Drum  VL  Capps,  «upra.)  An  un- 
equal division  of  testator's  property  among 
bis  heirs  does  not,  of  itself,  justify  the  eo«irt 
in  holding  that  testator  did  not  possess  tes- 
tamentary capacity.  The  testato-r  has  the 
undoubted  right  to  dispose  of  his  property  as 
he  thinks  best,  lind  the  fact  that  it  is  un- 
equally divided  among  those  who  have  claims 
on  his  bounty  does  not  impair  the  validity 
of  the  will.  It  is  only  a'  circumstance  which 
the  jury  may  consider,  in  connection  with 
other  evidence,  in  passing  upon  the  soundness 
of  mind  of  the  testator.  (Cunniff  v.  Cnnniff, 
255  111.  407,  99  N.  E.  654;  Schmidt  v. 
Schmidt,  [522]  supra.)  It  cannot  be  pre- 
sumed that  the  testator  is  insane  merely  be- 
cause his  father  was  insane.  Until  the  dis- 
ease manifests  its  presence  we  cannot  infer 
its  existence  in  the  mind  of  the  person  in 
question.  (Snow  v.  Benton,  28  111.  806.) 
The  fact  that  a  person  believes  in  witchcraft, 
clairvoyance,  spiritual  influeACes;  presenti- 
ments of  the  occurretices  of  future*  events, 
dreams,  mind-reading,  and  the  like,  does  ndt 
necessarily  affect  the  vMidity  of  his  wlH. 
Manifestly,  a  man's  belief  cannot  be  tna4e  a 
test  of  sanity.  When  we  leave  the  donlain 
of  experience  or  knowledge  and  enter  upon 
the  field  of  belief  the  range  is  limitless,  ex- 
tending from  the  highest  degree  of  ration- 
ality to  the  wildest  dreams  of*  snperstitiois. 
What  to  one  man  may  be  a*  reasonable  belief 
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is  to  another  wholly  unreasonable.  While, 
under  certain  circumstances,  belief  in  what 
men  generally  understand  to  be  supernatural 
may  tend  to  prove  insanity,  it  is  well  known 
that  some  of  the  brightest  and  clearest  intel- 
lects have  honestly  believed  in  spiritualism 
and  other  apparently  supernatural  influences. 
(Whipple  V.  Eddy,  161  111.  114,  43  N.  E. 
789,  and  cases  cited.)  It  is  the  settled  law 
that  testamentary  capacity  cannot  be  deter- 
mined, alone,  by  what  one  believes,  nor  by 
the  character  of  the  tales  he  tells  concerning 
hidden  treasure,  spirits,  spooks  and  super- 
natural things.  Where  the  acts  of  the  tes- 
tator in  the  conduct  of  his  business  affairs 
and  in  his  ordinary  life  are  uniformly  intel- 
ligent, rational  and  reasonable,  proof  that 
he  has  related  stories  concerning  hidden 
treasures  that  in  no  way  appear  to  have  in- 
fluenced him  in  the  execution  of  his  will  does 
not  prove  testamentary  incapacity.  (Wait 
V.  Westfall,  161  Ind.  648,  68  N.  E.  271;  Mid- 
dleditch  v.  Williams,  45  N.  J.  Eq.  726,  17 
Atl.  826,  4  L.R.A.  738.)  The  fact  that  the 
testator  shed  tears  when  conversing  about 
his  daughter  or  grew  excited  when  talking 
about  business  affairs  that  were  troubling 
him  does  not^  in  itself,  prove  that  he  lacked 
testamentary  capacity  at  the  time  he  exe- 
cuted the  will.  Whether  hardening  of  the 
arteries  has  affected  the  mind  is  not  a  ques- 
tion of  what  the  tendency  of  that  disease 
[523]  is,  bat  the  proof  must  be  as  to  its 
effect  in  the  particular  case.  (Brainard  v. 
Brainard,  259  111.  613,  103  N.  E.  45;  Drum 
V.  Capps^  supr«.)  It  is  diflicult  to  adopt 
any  absotlute  or  flxed  rule  as  to  what  will 
constitute  insanity  in  all  cases.  Tempera- 
ment, nervous  force  and  physical  organiza- 
tion differ  in  infinite  degree,  and  these  may 
all  have  a  direct  or  remote  influence  upon 
the  intellect.  While  each  case  must  depend 
in  some  measure  upon  its  special  facts,  it  is 
the  settled  law  that  a  person  who  is  capable 
of  transacting-  ordinary  business  is  capable 
of  making  a  valid  will;  tliat  is,  if  he  is 
capable  of  acting  in  all  ordinary  affairs  he 
possesses  testamentary  capacity.  The  de- 
rangement, to  incapacitate  the*  person  from 
making  a  valid -will,  must  be  of  that  char- 
acter -which  renders  him  incapable  of  under- 
standing the  effect  and  conseqi/eneeB  of  his 
act.  It  must  be  a  want  of  capapiigr  which 
prevents  him  from  reasoning  correctly  and 
from  understanding  the  relation  of  cause  and 
effect  in  ordinary  business  matters.  ( Meeker 
V.  Meeker,  75  111.  260.)  That  an  old  man 
in  the  eondition  of  the  testator,  after  his 
daughter's  death  should  want  a  home  and 
would  be  looking  for  a  wife  and  companion 
certainly  .cannot,  imder  the  cireumstanoes 
shown  in 'tills  record,  be  very  strong  proof  of 
unsoundness  of  midd.  ■  Such  a  desire  is  usu- 
ally  recognised   as  strong   proof   of   a  sane 
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mind.  If  his  home  life  with  his  son-in-law 
was  not  pleasant, — and  the  evidence  tends 
strongly  to  show  it  was  not,— it  would  he 
most  natural  that  he  should  he  thinking  of 
how  he  could  bring  about  proper  home  sur- 
roundings for  himself.  On  this  point,  how- 
eyer,  the  character  of  the  evidence  tending 
to  prove  this  desire  on  the  testator's  part 
may  well  be  subject  to  close  scrutiny.  All 
who  testified  to  this  fact,  with  one  exception, 
were  relatives  of  William  Carnaham  One  of 
them  was  his  present  wife,  whose  experiences 
in  matrimony,  as  shown  by  her  own  evidence, 
are  certainly  not  such  as  to  justify  any 
strong  reliance  upon  her  statement  that  such 
an  offer  of  marriage  was  proof  of  an  unsound 
mind. 

[524]  Counsel  for  appellee  contend  that 
the  record  shows  conclusively  that  there  was 
no  ground  for  the  testator  having  a  dislike 
for  his  son-in*law,  William  Carnahan.  A 
number  of  the  witnesses  testified  that  the 
testator  had  said  to  them  that  he  always 
got  along  well  with  Carnahan  and  had  been 
treated  right  by  him.  Other  witnesses,  how- 
ever, some  of  whom  testified  lor  appellee, 
said  positively  that  the  testator  claimed  that 
he  had  trotible  with  Carnahan.  Manifestly, 
the  conditions  were  such  that  he  did  not  care 
to  live  at  his  old  home,  on  his  own  farm, 
after  his  daughter's  death. 

If  it  be  admitted  that  Dr.  Martin  is  correct 
as  to  the  date  (April  6,  1910),  when  he 
treated  the  testator  for  the  abscess  above  his 
nose,  it  is  most  improbable  from  the  evidence 
in  the*  record  that  this  abscess  was  causing 
him  severe  pain  or  making  him  trouble  in 
marked  degree  on  April  4,  the  day  the  will 
was  executed.  Ko  person  testifying  for  ap- 
pellee testified  that  he  did  or  said  anything 
on  that  day  that  indicated  that  he  was  suf- 
fering physically.  If  the  witness  George 
Kelly  is  correct  as  to  the  time  when  he  met 
the  testator  on  the  road  to  his  brother's,  and 
if  his  testimony  is  conceded  to  be  correct  as 
to  the  talk  and  actions  of  Bond  at  that  time, 
it  by  no  means  follows  that  this  proves  tiiat 
the  testator  lacked  testamentary  capacity  on 
the  day  in  question.  The  testimony  of  all  the 
witnesses  in  the  record  proves  conclusively 
that  for  some  time  before  the  execution  of 
the  will  the  testator  had  been  up  and  around 
and  attendii^  to  his  business  affairs;  that 
he  was  physically  able  to  walk  miles  by  him- 
self; that  the  son-in-law  did  not  seem  to 
think  it  was  at  all  improper  for  the  testator 
to  leave  home  at  any  time  he  desired;  that 
he  went  alone,  on  foot,  to  Joseph  Kelly's 
house  on  the  day  in  question,  and  the  lour 
witnesses  who  were  present  on  that  day  at 
that  house  and  talked  with  him  saw  or  heard 
nothing  that  indicated  in  the  slightest  degree 
that  he  was  not  as  mentally  sound  and  vig- 
orous as  would  be  ex))ected  of  any  man  of 


his  age.  The  evidence  also  shows  conclu- 
sively that  although  he  did  not  [525]  return 
to  his  home  until  the  next  evening,  or  later, 
the  son-in-law  or  his  present  wife  did  not 
think  such  actions  on  testator's  part  were 
at  all  out  of  the  way.  Furthermore,  there 
is  not  a  scintilla  of  testimony  offered  by  any 
witness  that  after  April,  1910,  the  testator 
did  or  said  anything  that  indicated  that  he 
was  not  of  sound  mind  or  memory.  It  is 
conceded  by  counsel  for  appellee  that  there 
is  no  evidence  of  that  character.  The  wit- 
nesses who  testified  for  appellant  as  to  the 
testamentary  capacity  of  testator  were  most 
of  them  fully  as  well  qualified  by  long  ac- 
quaintance with  him,  and  in  every  other  way, 
to  judge  of  his  mental  capacity  as  any  of 
the  witnesses  for  appellee.  The  great  ma* 
jority  of  witnesses  for  appellant  were  not 
interested  in  any  manner  in  this  litigation. 
The  same  cannot  be  said  as  to  the  majority 
of  the  witnesses  who  testified,  for  appellee. 
On  this  record  we  can  reach  no  other  conclu- 
sion than  that  the  great  weight  of  the  testi- 
mony is  against  the  verdict  of  the  jury  on 
the  question  of  the  testator's  testamentary 
capacity. 

The  attesting  witness  Simpson  was  ajsked 
the  question  what  Bond's  appearance  was  on 
the  day  that  he  signed  the  will.  The  witness 
replied  that  *'he  was  just  that  day  as  he 
was  any  other  day  that  I  ever  saw  him." 
This,  answer  was  stricken  out  fay  the  trial 
court  on  motion  of  counsel  for  appellee,  as 
was  another  answer  of  the  si^me  witness  that 
he  did  not  observe  any  change  in  testator, 
and  the  same  ruling  was  made  as  to  a  ques- 
tion asked  of  the  other  subscribing  witness. 
The  trial  court's  ruling  on  this  question  is  in 
confiict  with  the  rule  laid  down  by  this  court 
in  Kellan  v.  KeUau,  258  111.  250,  101  X.  E. 
614,  where  we  said  that  it  was  proper  for 
the  witnesses  to  state  that  they  had  not  ob- 
served any  change  in  the  mental  condition  of 
the  testator;  that  as  witnesses  can  testify  as 
to  the  mental  condition  of  the  testator  before 
and  after  the  time  the  will  wa«  executed,  this 
would  necessarily  result  in  a  direct  or  in- 
direct comparison. 

Counsel  for  appellant  insist  that  the  court 
erred  in  giving  various  instructions  for  ap- 
pellee. Among  others,  they  [526]  urge  that 
instruction  6  so  given  was  incorrect.  That 
instruction  states  that,  the  testator,  at  the 
time  he  executed  the  will,  in  order  to  possess 
the  sound. mind  and  memory  required  by  law, 
must  have  had  "the  strength  and  clearness 
•of  mind,  sufficient  to  know  in  general,  tcith- 
<iut  promptimg^  .the  nature  and  extent  of  his 
property.^  the  persons  who  were  the  natural 
objects  of  his  bounty  and  their  relation  to 
him  and  natural  claims  upon  him,  and  he 
must  know  and  understand  what  he  is  doing 
and  be  able  to  keep  things  In  his  mind  long 
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enough  to  form  a  rational  judgment  ut  re« 
gard  to  them/'  In  Tiew  of  the  nature  of  the 
evidence  in  this  record  we  think  this  instruc- 
tion was  wrong  in  using  the  term  'Vithoot 
prompting/'  There  is  not  the  slightest  evi- 
dence in  the  record  that  he  required  or  had 
any  prompting  at  the  time  the  will  was  ex- 
ecuted. On  the  contrary,  all  the  evidence  as 
to  what  he  said  and  did  at  tiie  time  the  will 
was  executed  showed  that  be  was  not  prompt* 
ed  in  any  way.  Furthermore,  this  court  has 
never  laid  down  the  rule  of  law  that  it  was 
essential  that  testator  should  have  sufficient 
strength  of  mind  to  know  what  property  he 
owned  ''without- prompting."  So  far  as  we 
are  advised  such  a  rule  has  never  been  laid 
down  by  any  authwity.  Nothing  was  said 
by  this  court  in  Piper  ▼.  Andricks,  200  111. 
604,  71  N.  £.  16,  that  should  be  construed 
as  holding  to  the  contrary. 

Appellee's  instruction  10  is  also  criticised.^ 
It  stated  that  the  jury  were  instructed  "that 
while,  as  a  matter  of  law,  Tayton  A.  Bond, 
if  he  at  the  time  was  of  sound  mind  and 
memory,  had  a  right  to  cut  off  his  grand- 
child, Mary  A.  Carnahan,  (who,  had  he  died 
without  a  will,  would  have  inherited  all  of 
his  property),  with  but  $100,  and  had  a  right 
to  give  the  rest  of  his  property  to  persons 
who  would  not  have  been  his  heirs-at-law 
had  he  died  without  making  a  will,  yet  if, 
in  fact,  at  the  tima  he  make  said  will  he 
did  not  possess  the  sound  mind  and  memory 
required  by  law,  then  he  had  no  right  to  cut 
her  off  with  this  $100  and  give  his  property 
to  persons  not  his  heirs."  This  instruction 
IS  erroneous  [B27]  in  assuming  tliat  he  gave 
his  grand-daughter  only  $100.  The  will 
showed  that  he  gave  her  also  the  personal 
property  that  he  owned  at  the  time  of  his 
death.  Counsel  for  appellee  argue  that  the 
testimony  shows  that  this  personal  property 
amounted  to  very  little.  The  record  is  not 
at  all  clear  as  to  its  value.  But  there  is  a 
more  serious  objection  to  the  instruction. 
The  tendency  of  an  instruction  so  worded 
would  be  to  cause  the  jury  to  think  they 
had  a  right  to  decide  whether  the  will  was 
just  or  unjust  as  to  the  various  relatires. 
This  court  has  frequently  said  in  contests 
concerning  wills,  where  the  testator  has 
made,  or  seemingly  made,  an  unequal  or  in- 
equitable distribution  of  his  property  among 
those  related  to  him,  that  there  is  a  disposi- 
tion in  the  minds  of  most  men  to  seek  to 
hold  the  will  invalid;  that  such  an  inclina- 
tion has  been  found  to  exist  in  the  minds  of 
most  jurors  to  such  an  extent  thai  it  cannot 
be  controlled  by  instructions;  that  while  the 
law  is  that  the  testator  may  make  such  dis- 
position of  his  property  as  he  sees  fit  and 
may  bestow  his  bounty  where  he  wishes^  '^he 
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common  mind  i*  dtdndtuted  to  .recognize  it, 
and  jurors  will  too  frequently  seize  upon  any 
pretext  for  finding  a  verdict  in  accordance 
with  what  they'  regard  as  natural  justice." 
(Nieman  v.  Schnitker,  181  111.  400,  55  N.  E. 
151;  and  cases  cited«)  The  jury  has  nothing 
to  do  with  the  equity  or  inequity  of  the  will. 
(Rutherford  v.  Morris,  77  III.  397.)  Appel- 
lee had  no  property  rights  in  testator's  prop- 
erty and  therefore  could  not  be  deprived  or 
"cut  off"  from  them.  Instructions  similar  to 
this  were  held  error  in  Brainaid  v.  Brainardr 
supra,  and  RowcUffe  v.  Belson,  281  III.  506, 
Anh.  Cas.  1915A  359,  104  N.  E.  268. 

Instruction  8  given  for  appellee  was  also 
erroneous  in  telling  the  jury  that  if  the  tes- 
tator "at  times  had  attacks  of  meutal  de- 
rangement, anger  and  jealousy,  which,  while 
the  attacks  were  upon  him,  rendered  him, 
during  their  continuance,  of  unsound  mind 
and  memory,"  and  if  they  believed,  from  the 
evidence,  that  at  the  time  he  executed  the 
purported  will  he  was  suffering  from  one  of 
these  attacks,  they  [528]  shonld  find  the  will 
not  valid.  There  is  no  evidence  that  at  the 
time  he  executed  the  will  at  the  house  of 
Joseph  Kelly  he  was  moved  by  anger  or 
jealousy  or  was  suffering  from  one  of  these 
attacks. 

Counsel  for  ..appellant  argue  that  several 
other  instructions  given  for  appellee  were 
erroneous.  While  they  may  be  subject  to 
criticism  in  some  particulars  along  the  same 
lines  as  the  instructions  already  referred  to, 
we  do  not  deem  them  so  misleading  as  to 
require  consideration  at  our  hands. 

What  has  already  been  said,  together  with 
what  is  laid  down  in  the  cases  cited  in  this 
opinion,  indicates  clearly  the  general  rules 
of.  law  that  should  govern  in  the  trial  of  a 
case  of  this  character.  To  discuss  in  detail 
all  of  these  various  questions  raised  would 
be  to  .unduly  extend  this  opinion,  already 
too  long. 

The  decree  of  the  circuit  court  must  be  re- 
versed and  the  cause  remanded  to  the  circuit 
court  for  further  proceedings  not  in  conflict 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


KOTE. 

I 

I  • 

The  reported  case  holds,  that  the  fact  that 
a  testator  entertains  an  unfounded  prejudice 
against  certain  of  his  relatives  does  not 
ordinarily  establish  that  he  is  subject  to  an 
insane  delusion  or  affect  his  testamentary 
capacity.  The  cases  on  this  subject  are  re- 
viewed in  the.uote  to  Dibble  v.  Currier,  re- 
ported ante,  this  volume,  at  page  1. 
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MILIJEB,  ST  AJL. 


Kentucky  Court  of  Appeals — October  21, 

1914. 

160  Ky.  41&;  169  S.  W.  SS2. 


Will*  —  Testamentary  Capacity  —  In- 
iane  Delnsioa. 

An  "insane  delusion"  is  an  idea  or  belief 
which  springs  spontaneously  from  a  diseased 
or  perverted  mind  without  reason  or  without 
foundation  in  fact.  It  is  distinguishable 
from  a  belief  which  is  founded  upon  prejudice 
or  aversion,  no  matter  how  unreasonable  or 
unfounded  the  prejudice  or  aversion  may  be, 
and  if  it  is  tlie  product  of  a  reasoning  mind, 
no  matter  how  slight  the  evidence  on  which 
it  is  based,  it  cannot  be  classed  as  an  insane 
delusion. 

[See  note  at  end  of  this  case.] 

Same, 

Evidence  in  a  will  contest  held  insuflicient 
to  show  testamentary  incapacity,  in  that  tes- 
tator had  an  insane  delusion  that  certain  of 
his  nieces  and  nephews  had  mistreated  him. 

[See  note  at  end  of  this  case.] 

Undue     Inflnenee    —    Evidence     insuf- 
ficient. 

Evidence  in  a  will  contest  held  insuificient 
to  raise  an  issue  of  undue  influence. 

Appeal  from  Circuit  Court,  Wayne  county. 

Will  contest.  P.  M.  Coifey  et  al.,  plaintiffs, 
and  J.  W.  M.  Miller  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

W.  R.  Cress  d  Son,  Joe  Bertram  and  O.  H. 
Waddle  d  Son  for  appellants. 

Harrison  d  Harrison,  Dunoan  d  Bell, 
Oeorge  E,  Stone  and  J.  Bryan  Stone  for 
appellees. 

• 

[415]  TuBNEB,  J.—rArmetead  Miller,  a 
bachelor  over  sixty  years  of  age,  died  in 
Wayne  County  on  the  21st  of  December, 
1911,  leaving  an  estate  valued  at  forty  thou- 
sand  dollars  or  more,  and  leaving  as  his 
heirs  at  law  two  brothers  and  a  number  of 
nieces  and  nephews,  the  children  of.  deceased 
brothers  and  sisters. 

He  left  an  original  will  dated  the  18th  day 
of  June,  1905,  which  is  as  follows; 


hereby  revoking  all  others .  heretofore  made 
by  me. 

[416]  "First:  It  is  my  will  and  desire  that 
all  my  just  debts  be  paid  out  of  my  estate. 
It  is  further  my  will  and  desire  and  I  hereby 
give  and  bequeath  to  my  cousin  F.  C.  Miller 
Ten  Thousand  Dollars  to  have  in  cash  or 
real  estate  either  one  that  I  may  have  in 
my  possession  at  my  Death.  For  her  kind- 
ness shown  me  during  my  sickness. 

''Second  and  it  is  further  my  will  and  de- 
sire and  I  hereby  give  and  bequeath  to  my 
Beloved  Brother  John  W.  M.  Miller  the  Re- 
mainder all  and  every  interest  that  I  may 
own  or  have  in  any  real  or  personal  property 
or  estate  at  the  time  of  my  death. 

"It  is  my  further  Will  and  I  hereby  ap- 
point Brother  John  W.  M.  Miller  my  ex- 
ecutor of  this  my  last  will  and  testament, 
and  request  the  county  court  of  Wayne  coun- 
ty not  to  Request  Bond  of  said  Miller. 

"Given  under  my  hand  and  seal  this  18th 
day  of  June,  1905. 

"AltMSTfiAD  MlIXEB." 

On  the  20th  of  August,  1908,  he  executed 
what  is  called  a  codicil  to  this  will,  which  is 
as  follows: 

"Codicil. 

"It  is  my  will  and  desire  to  Dispose  of 
my  property  at  my  death  in  the  following 
W^ay  and  Manner. 

"I  bequeath  to  my  cousin,  F.  C.  Miller, 
Ten  Thousand  for  her  kindness  shown  me 
during  my  sickness. 

"I  also  Bequeath  to  my  nieces  and  nephews 
all  their  lawful  parts  except  four  namely, 
Maud  Shearer,  P.  M.  Coffey,  C.  L.  Cooper, 
which  they  shall  pay  four  thousand  Dollars 
each  of  them  out  of  their  parts  which  shall 
be  equally  Divided  among  the  other  heirs  for 
their  uncindness  showen  me  in  mv  sickness, 
and  also  being  agains  me  in  the  Burning  of 
my  Barns  and  shooting  in  my  House. 

"I  bequeath  to  my  nephew  F.  F.  Cooper 
Ten  Dollars  and  this  is  to  be  in  full  of  his 
part  for  his  unkindness  shown  me  in  the 
Burning  of  my  Barnes  and  shooting  in  my 
House  and  also  for  the  way  he  conducted  the 
goods  business  for  me  while  a  Pardner. 

"this  is  my  last  Will  and  Testament  given 
under  my  hand  signed  and  sealed  this  20th 
day  August,  1908.  "A.  Milleb." 

[417]  On  the  15th  day  of  December,  1911, 
and  just  six  days  before  his  death,  another 
codicil  was  executed  by  him,  which  is  aa 
follows: 


"I  Armstead  Miller  of  the  county  of  Wayne 
and  State  of  Kentucky  being  of  sound  mind 
and  disposing  memory  do  ordain  and  pub- 
lish   this    as    my    last    will    and    testament 


ttt 


'Sumpter,  Ky.,  Dec.  15,  1911. 
'Coticell  of  A.  Miller. 
"Willed  to  F.  C.  Miller  the  amount  of  Ten 
Thousand  Dollars. 


COFFEY  V. 

160  Ky 

'^Willed  to  Robert  Hurst  the  amount  of  One 
Thousand  Dollars. 

"This  same  to  be  paid  him  after  he  becomes 
of  age — ^that  is  21  yrs. 

''Willed  to  William  Homer  Hurst  Five 
Hundred  Dollars;  this  sum  to  be  paid  when 
he  becomes  of  age — ^21  jrrs.  old. 

"Willed  to  P.  E.  Cooper,  my  nephew  Five 
Dollars,  no  more  or  no  less. 

"Willed  to  F.  F.  Cooper  Five  Dollars,  no 
more  or  no  less. 

''Willed  to  Clem  Cooper  his  equal  share 
after  his  debts  are  paid,  that  he  owes  me. 

"Willed  to  Miller  Cooper  his  equal  share 
after  his  debts  are  paid,  that  he  owes  me. 

"Willed  to  Janson  Cooper  his  equal  share 
after  his  debts  are  paid,  that  he  owes  me. 

"Willed  to  M.  H.  Miller  his  equal  share 
after  his  debts  are  paid,  that  he  owes  me. 

"I  will  to  Pearson  Miller  my  nephew  his 
equal  part. 

'*I  will  to  Pearson  Coffey,  my  nephew  Five 
Hundred  Dollars,  less  than  his  equal  share 
for  his  unkindness  shown  me  during  my 
trouble,  The  Burning  of  tha  bam. 

"I  will  to  Maud  Coffey  Shearer,  my  niece, 
Fire  Hundred  Dollars  less  than  her  equal 
share  for  her  unkindness  to  me  during 
trouble,  that  is  the  burning  of  the  barn. 

"I  will  to  Frank  Miller  my  brother,  his 
equal  share,  after  all  his  debts  are  paid  to 
me  that  he  owes  me. 

'I  will  my  brother  Marion  an  equal  share. 
'I  don't  want  my  land  that  Marion  and  I 
own  divided  until  his  death. 

"A.  Miller." 

"M'itness:  G.  W.  Pyle, 

"Witness:  G.  M.  Ferrell, 

"Witness:  'Miss'  Marion  Casey,  Nurse." 

[418]  Those  three  papers  were  offered  for 
probate  in  the  Wayne  County  Court,  and 
were  admitted  to  record  by  that  court,  from 
which  judgment  an  appeal  was  prosecuted 
to  the  Wayne  Circuit  Court,  where  a  trial 
resulted  in  a  peremptory  instruction  by  the 
court  directing  the  first  two  papers  to  be 
found  as  the  last  will  and  flrst  codicil  of  the 
deceased,  and  submitting  to  tlie  jury  the 
question  as  to  the  competency  of  the  deceased 
when  he  executed  the  last  named  paper;  the 
jury  found  against  the  last  named  codicil, 
whereupon,  judgment  was  entered  directing 
that  the  first  two  papers  be  recorded  as  the 
last  will  and  testament  of  the  decedent,  and 
from  that  judgment  this  appeal  is  prosecuted, 
there  being  no  cross-appeal  as  to  tlie  validity 
of  the  last  named  codicil. 

The  decedent  and  his  brother,  J.  W.  M. 
Miller,  who  was  named  as  executor,  were 
near  the  same  age  and  lived  together  all  of 
Uieir  lives,  and  owned  a  great  deal  of  prop- 
erty in  common,  and  by  their  combined  ef- 
forts  had   each   accumulated   a   competency. 
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Some  fifteen  or  sixteen  years  before  the  death 
of  A.  Miller  his  brother  was  paralyzed,  and 
while  he  was  able  to  get  around  the  house 
and  yard  and  occasionally  go  to  the  county 
seat,  he  was  never  thereafter  an  active  man, 
although  he  retained  his  mental  faculties. 

The  two  brothers  owned  the  old  home  farm 
which  had  been  left  by  their  father,  and  there 
lived  with  them  as  housekeeper  their  cousin 
Miss  Fayette  C.  Miller;  in  fact  she  had  lived 
with  their  mother  and  father  in  their  life- 
time. 

At  the  time  the  papers  involved  were  ex- 
ecuted by  A.  Miller  the  household  oonsijBted 
of  the  two  bachelor  brothers,  the  cousin  Fa- 
yette C.  Miller,  a  negro  man  named  Ingram, 
and  a  white  cook  named  Coffey. 

The  contest  is  grounded  upon  two  ideas: 

First.  That  the  testator  was  at  the  time 
each  of  the  papers  were  executed  laboring 
under  an  insane  delusion  toward  some  of  the 
natural  objects  of  his  bounty,  which  delusion 
resulted  from  fraud  practiced  upon  him  by 
Fayette  C.  Miller  and  others  inducing  him 
to  believe  that  certain  of  his  nieces  and 
nephews  were  his  enemies;  and  that  because 
of  chronic  alcoholism  and  his  diseased  condi- 
tion resulting  therefrom  he  did  not  have  suf- 
ficient mind  to  understand  the  nature  and 
value  of  his  estate  or  his  obligations  to  his 
relatives,  or  to  dispose  of  his  property  ac- 
cording to  a  fixed  purpose  of  his  own. 

[419]  Second.  Because  each  of  the  papers 
were  procured  to  be  executed  through  the 
fraud  and  undue  influence  of  Fayette  C. 
Miller  and  others  acting  in  concert  with  her. 

The  evidence  shows  that  from  about  1902 
until  his  death  A.  Miller  was  afflicted  with 
chronic  alcoholism,  although  during  all  that 
period,  except  the  last  few  months  of  his  life, 
he  was  an  active  business  man,  managed 
his  own  affairs  and  those  of  his  paralytic 
brother,  ran  the  farm,  bought  and  sold  stock, 
carried  on  a  mercantile  business,  acted  as 
director  in  a  bank,  and  attended  to  all  these 
things  in  an  efficient  and  businesslike  way. 
As  to  his  general  mental  capacity  in  1905 
and  1908  there  is  no  conflict  in  the  evidence, 
one  physician  testifying  that  he  had  known 
him  for  forty  years,  that  he  had  never  seen 
him  except  within  a  few  weeks  of  his  death 
when  he  was  not  capable  of  transacting  any 
kind  of  business. 

But  the  charge  that  he  was  laboring  under 
an  insane  delusion,  that  some  of  his  nieces 
and  nephews  were  his  enemies,  grows  out  of 
some  most  unusual  and  unexplained  occur-- 
rences  at  and  around  his  home  during  the 
late  winter  and  early  spring  of  1904.  It 
appears  that  during  that  period  there  was 
something  approaching  a  reign  of  terror; 
two  of  his  bams  were  burned,  a  grain  house 
was  set  afire,  shots  were  frequently  fired 
around  his  house  at  night,  the  house  was  ac- 


82 


CITE  THIS  VOL.  ANN.  CAS.  ldl6C. 


tually  fired  into  upon  one  or  more  occasions, 
rocks  were  thrown  against  the  house  and 
around  and  about  him.  Guards  were  em- 
ployed to  guard  the  place,  the  neighbors  and 
relatives  came  and  stayed  at  night  to  assist, 
and  the  sheriff  and  his  deputies  stayed  on 
the  premises  several  nights  to  aid  in  ascer- 
taining the  cause  of  these  disturbances. 

Out  of  this  condition  two  theories  as  to 
their  cause  were  evolved.  First.  The  sheriff 
and  his  deputies,  a  number  of  the  neighbors 
and  some  of  the  relatives  reached  the  conclu* 
sion  that  the  negro  man  Ingram  and  the 
Coffey  woman,  possibly  aided  and  assisted  by 
others,  were  responsible  therefor;  and  Second, 
the  two  old  men  and  Miss  Miller  believed 
that  certain  men  in  the  neighborhood  with 
whom  the  Millers  had  had  a  protracted  and 
bitter  litigation  were  at  the  bottom  of  the 
trouble. . 

Warrants  were  issued  for  Ii^ram  and  the 
Coffey  woman,  and  upon  their  examining  trial 
they  were  held  to  the  grand  jury,  when  they 
were  indicted;  but  the  attorney  for  the  Com- 
monwealth filed  the  indictments  away.  War- 
rants were  also  issued  for  the  three  men 
suspected  by  the  Millers,  and  two  of  them 
were  arrested,  [420]  the  other  leaving  the 
State;  but  it  does  not  appear  whether  any 
of  them  were  ever  tried  or  convicted. 

The  decedent,  A.  Miller,  believed  firmly  in 
the  innocence  of  his  two  servants,  went  on 
their  bond,  and  otherwise  actively  assisted  in 
their  defense.  He  was  very  much  incensed 
and  outraged  at  their  arrest,  and  fell  out 
with  a  number  of  his  neighbors  and  relatives 
because  of  their  belief  in  their  guilt.  The 
negro  man  Ingram  had  lived  with  the  Millers 
since  his  boyhood,  and  the  Coffey  woman  had 
lived  with  them  several  years. 

It  grows  out  of  this  situation  that  the 
charge  that  he  was  laboring  under  an  insane 
delusion  that  certain  of  his  nieces  and  neph- 
ews were  his  enemies. 

It  will  be  observed  that  he  did  not  charge 
any  of  his  relatives  with  being  guilty  of  any 
of  these  outrages  themselves,  but,  as  ex- 
pressed in  the  first  codicil,  merely  with  ''being 
against  me  in  the  burning  of  my  barns,  and 
shooting  in  my  hoiue;"  that  is  he  felt  that 
they  had  unjustly  sided  against  him  and  his 
trusted  servants  about  a  matter  which  vitally 
involved  his  welfare  and  happiness;  and  it 
might  very  well  have  been  that  he  felt  the 
stand  they  had  taken  as  to  the  guilt  of  his 
two  trusted  servants,  of  whose  innocence  he 
was  fully  ^  convinced,  might  have  prevented 
him  from  punishing  the  real  guilty  parties. 

An  insane  delusion  is  an  idea  or  belief 
which  springs  spontaneously  from  a  diseased 
or  perverted  mind  without  reason  or  without 
foundation  in  fact;  it  is  distinguishable  from 
a  belief  which  is  founded  upon  prejudice  or 
aversion  no  matter  how  unreasonable  or  un* 


founded  the  prejudice  or  aversion  may  be.  If 
it  is  the  product  of  a  reasoning  mind  no  mat- 
ter how  slight  the  evidence  upon  which  it  is 
based  it  cannot  be  classed  as  an  insane  delu- 
sion. In  every  day  life  men  of  the  strongest 
minds,  being  in  possession  of  the  same  facts, 
reach  different  conclusions.  In  this  case  Mil- 
ler being  presumably  in  possession  of  at  least 
as  much  knowledge  about  these  occurrences 
as  his  relatives  and  neighbors,  reached  a  dif- 
ferent conclusion  as  to  who  were  the  guilty 
parties,  and  the  fact  that  he  reached  a  dif- 
ferent conclusion  from  most  of  his  relatives 
and  neighbors  does  not  makie  his  belief  an 
insane  delusion. 

This  question  was  exhaustively  treated  in 
the  recent  case  of  Purdy  v.  Evans,  156  Ky. 
342^  160  S.  W,  1071.  In  that  case  the  court 
quoting  from  Schouler  on, Wills,  said: 

[421]  "Insane  delusion  should  be  distin- 
guished from  prejudice,  or  error,  as  well  as 
from  eccentricity.  It  differs  essentially  from 
some  rational  belief,  not  well  founded,  how- 
ever perversely  the  testator  may  have  clung 
to  it.  An  ill  founded  belief,  not  actually  in- 
sane, does  not  destroy  testamentary  capacity. 
And  where  one  indulges  in  an  aversion,  how- 
ever harsh,  which  is  the  conclusion  of  a  rea- 
soning mind,  on  evidence,  no  matter  how 
slight  or  inaccurate,  his  will  cannot  be  on 
that  account  overturned.'' 

And  again,  after  reviewing  the  authorities, 
the  court  said: 

"Viewed  in  the  light  of  these  authorities, 
what  was  there  in  the  conduct  of  Thomas  C. 
Purdy  to  invalidate  his  will?  The  prejudice, 
resentment,  or  anger  of  testator  toward  his 
daughter  may  have  been  without  reasonable 
cause;  yet  it  was  not  the  spontaneous  pro- 
duction of  a  diseased  mind  based  upon  no 
evidence  whatever;  for  it  had  some  basis  in 
fact.  It  arose  from  the  refusal  of  his  daugh- 
ter to  live  with  him,  and  from  her  marriage 
with  one  to  whom  testator  objected;  and, 
however  imperfect  the  process  of  his  reason- 
ing, or  however  illogical  or  unjust  the  con- 
clusion that  she  was  so  greatly  at  fault  as 
his  conduct  toward  her  proves,  his  belief  to 
have  been,  it  was  not  without  some  basis  in 
fact;  at  least  there  was  sufficient  to  free  it 
from  the  imputation  of  spontaneity,  and, 
therefore,  from  the  charge  of  having  its  ori- 
gin in  an  insane  delusion." 

Tested  by  the  rule  therein  laid  down  it 
cannot  be  said  that  the  decedent  in  this  case 
had  an  insane  delusion  that  certain  of  his 
nieces  and  nephews  had  mistreated  him.  It 
cannot  be  said  to  have  been  unnatural  for 
this  old  man  to  have  thought  and  felt  that 
in  this  trying  period  of  his  life  when  his 
property  was  being  destroyed,  and  his  very 
life  threatened,  as  he  believed,  that  he  was 
entitled  to  the  fullest  support  and  comfort 
from  his  relatives.. 
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The  only,  rem&iniiig  qnestion  to  be  deter- 
mined is  whether  there  was  any  evidence  of 
undue  iafluence.  The  uncontradicted  evi- 
dence is  that  Fayette  C.  .Miller  never  saw  the 
original  will  or  the  first  codicil  until  after 
they  were  prepared  by  Miller  in  his  own 
handwriting.  There  is  an  absolute  failure  of 
evidence  to  show  that  she  exerted  or  at- 
tempted to  exert  any  influence  in  the  prepa- 
ration of  either  of  those  papers.  Nothing 
was  more  natural  than  that  this  old  bachelor 
should  have  amply  [422]  provided  for  his 
first  cousin  and  housekeeper  who  had  for 
long  years  presided  over  his  home,  and  who 
doubtless  in  many  ways  had  aided  him  and 
his  .brother  in  the  accumulation  of  their 
property. 

It  may  be  said  that  the  theory  of  appellant 
that  Miss  Miller  instigated  the  trouble  at 
the  Miller  home  and  aided  and  assisted  In- 
gram and  the  Coffey  woman  in  the  prepara- 
tion of  those  outrages  for  the  purpose  6i 
frightening  the  decedent  in  the  making  of  a 
will,  is  not  founded  upon  the  least  evidence. 
It  is,  at  most,  a  bare  supposition  without 
any  tangible  evidence  to  base  it  upon. 

We  are  of  opinion  that  the  lower  court 
properly  instructed  the  jury,  and  the  judg- 
ment is  affirmed. 


HOTS. 

In  the  reported  case  it  is  held  that  the 
belief  of  a  testator  that  certain  of  his  rela- 
tives are  his  enemies  will  not  be  considered 
an  insane  delusion,  though  it  has  no  other 
support  than  the  fact  that  they  do  not  give 
him  active  assistance  at  a  time,  when  he  be- 
lieves that  he  is  in  danger.  For  a  review  of 
the  cases  on  an  insane  delusion  respecting 
relatives  as.  affecting  testamentary  capacity, 
see  the  note  to  Dibble  v.  Currier,  reported 
ante,  this  volume,  at  page  1. 
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Pennsylvania  Supreme  Court — July  1,  1914. 


240  Pa,  St.  68;  91  Ath  1042. 


"Wills  *-  Testanesitary  Capaoitj  —  In- 

saaa  Delusion. 

A  ''delusion"  of  a  testator,  such  as  will 
invalidate  a  will,  is  an  insane  belief  or  a 
mere  figment  of  the  imagination. 

[See  note  at  end  of  this  case.] 

Same. 

The  burden  is  on  a  party,  relying  on  the 
existence  of  a  delusion  to  invalidate  a  will, 
Ann.  Cas.  1016C. — 3. 


to  prove  that  such  delusion  controlled  the  tes- 
tator's volition  and  destroyed  his  freedom  of 
action  in  disposing  of  his  estate.. 
[See  note  at  end  of  this  case.] 

Same. 

Evidence  in  support  of  a  petition  for  an 
issue  devisavit  vel  non  held  insufficient  to 
show  that  the  will  was  executed  in  conse- 
quence of  an  insane  delusion  on  the  part  of 
the  testator,  the  petitioner's  father,  though 
testator  practically  disinherited  her  and  may 
have  been  mistaken  in  his  judgment  that  she 
had  been  guilty  of  unnatural  o(Hiduct  toward 
him  and  her  mother. 

[See  note  at  end  of  this  case.] 

Appeal  from  Orphans'  Court,  Berks  county: 
BusiiONG,  Judge. 

Proceeding  for  probate  of  will  of  Edgar  W. 
Alexander.  Decree  by  register  of  wills  re- 
fusing an  issue  devisavit  vel  non.  Decree 
affirmed  by  Orphans'  Court.  Nettie  I.  Moyer 
appeals.  The  facts  are  stated  in  the  opinion; 
Affirmed. 

Cyrus  G.  Derr  and  E.  S,  Deysher  for  ap- 
pellant. 

laaao  Hiester,  E,  Carroll  Bchasffer  and  C, 
H.  Buhl  for  appellees. 

[61]  Bbown,  J. — Edgar  W.  Alexander  died 
November  12«  1012,  leaving  personal  property 
appraised  at  $332,956.87  and  real  estate 
worth  about  $10,000.  He  left  to  survive  him 
but  one  child,  a  daughter,  Nettie,  born  to 
him  by  bis  first  wife,  who  died  May  11, 
1807.  The  daughter  subsequently  married  J. 
Harry  Moyer  and  became  the  mother  of  two 
childr^i,  Josephine  and  Dorothy.  Bj  a  will, 
dated  September  4,  1012,  and  a  codicil  ex- 
ecuted a  month  later,  appellant's  father  gave 
the  bulk  of  his  estate  to  his  second  wife, 
collateral  relatives,  step-children  and  chari- 
ties. To  each  of  his  two  grandchildren,  Jose- 
phine and  Dorothy  Moyer,  he  gave  $5,000. 
He  practically  disinherited  his  daughter  and 
only  child  by  the  following  clause  in  his 
will:  "I  give  and  bequeath  to  Mrs.  Nettie 
I.  Moyer,  wife  of  J.  Harry  Moyer,  the  sum 
of  One  Thousand  ($1,000)  Dollars,  on  condi- 
tion that  should  she  take  any  exceptions  to 
the  provisions  of  this  my  will  she  shall  not 
participate  in  my  estate  to  the  extent  of  One 
Dollar.  I  make  this  a  condition  in  view  of 
the  unnatural  conduct  of  said  Mrs.  Nettie  I. 
Moyer  towards  her  deceased  mother  as  well 
as  myself  in  her  relation  as  a  child  and 
daughter."  The  daughter  appealed  from  the 
decree  of  the  register  admitting  the  will  of 
her  father  to  probate,  and  in  a  petition  to 
the  Orphans'  Court,  in  which  sbo  averred 
that  the  will,  so  far  as  it  affected  her,  was 
the  result  of  a  delusion  on  the  part  of  the 
testator,  prayed  for  an  issue  to  determine. 
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( 1 )  Whether  he  was  the  yictim  of  a  delusion 
with  respect  to  her  conduct  towards  himself 
and  her  mother,  so  affecting  him  as  to  have 
rendered  him  insensible  to  his  parental  obli- 
gations and  to  have  caused  him  to  execute 
the  paper  admitted  to  probate  as  his  will; 
and  (2)  whether  at  the  time  he  executed  the 
same  he  was  of  sound  and  disposing  mind. 
This  appeal  is  from  the  refusal  to  award  the 
issue  prayed  for. 

[62]  The  habits  of  the  decedent^  upon 
which  we  need  not  dwell,  were  not  good,  but 
nothing  was  shown  to  indicate  that  he  was 
not  of  sound  mind  and  good  business  judg- 
ment, and  the  prayer  for  an  issue  to  deter- 
mine whether  he  had  testamentary  capacity 
was  groundless.  This  does  not  seem  to  be 
questioned,  for  we  are  asked  to  reverse  the 
decree  of  the  court  below  solely  on  the  ground 
that  the  decedent  was  the  victim  of  a  delu- 
sion with  respect  to  his  daughter  which  con- 
trolled him  in  making  his  will. 

A  delusion  which  will  render  invalid  a  wi)l 
executed  as  the  direct  result  of  it  is  an  insane 
belief  or  a  mere  figment  of  the  imSigination — 
a  belief  in  the  existence  of  something  which 
does  not  exist  and  which  no  rational  person, 
in  the  absence  of  evidence,  would  believe  to 
exist:  Taylor  v.  Trich,  165  Pa.  St.  686,  30 
Atl.  1053,  44  Am.  St.  Rep.  679;  In  re  Mc- 
Govran,  185  Pa.  St.  203,  39  Atl.  816;  In  re 
Bennett,  201  Pa.  St.  485,  51  Atl.  336.  The 
burden  was  upon  the  appellant  to  show  that 
such  a  delusion  controlled  the  will  of  her 
father  and  destroyed  his  freedom  of  action  in 
disposing  of  his  estate.  In  her  effort  to  do 
so  she  submitted  much  testimony,  the  recital 
of  which  in  detail  will  serve  no  useful  pur- 
pose. It  was  shown  by  a  number  of  wit- 
nesses that  she  had  nursed  her  mother  during 
a  long  period  of  sickness  with  the  tender 
solicitude  of  an  affectionate  diild;  that  her 
father  and  mother  had  both  praised  her  for 
what  she  had  done  for  them,  and  that  after 
the  death  of  her  mother  the  father  had  ex- 
hibited grekt  affection  for  her  and  her  two 
children.  In  view  of  all  the  testimony  as  to 
this,  it  is  difficult  to  understand  why  he  left 
but  $1,000  of  his  large  estate  to  her,  and  it 
would  almost  seem  that  he  must  have  been 
under  an  insane  delusion  in  giving  his  reason 
for  doing  so;  but  there  was  evidence  from 
which  he  may  have  believed  that  hie  daugh- 
ter's conduct  towards  himself  and  her  mother 
had  been  unnatural.  It  was,  therefore  for 
him  alone,  being  of  sound  mind,  to  pass  judg- 
ment on  that  evidence,  and,  however  harsh, 
unnatural  and  cruel  his  judgment  may  have 
been,  it  was  not,  in  legal  contemplation,  a 
delusion — ^a  mere  figment  of  his  [63]  imagi- 
nation, all-controlling  with  him  in  the  ex- 
ecution of  his  will.  For  ten  years  prior  to 
his  death  he  and  his  daughter  had  been  es- 
tranged.    Tills  appears  from  her  own  testi- 


mony. She  admits  that  she  talked  about  him 
to  members  of  his  family,  and  it  may  be,  aa 
ahe  says,  not  maliciously  or  unkindly,  but 
for  the  purpose  of  helping  him  to  do  better* 
He,  however,  manifestly  thought  otherwise. 
On  two  occasions  prior  to  her  leaving  his 
home  in  1902,  where  she  and  her  family  were 
living  with  him,  she  had  reproached  him  for 
his  indecedent  conduct  towards  an  orphan 
girl  who  was  living  with  them  as  a  domestic. 
While  he  did  not  resent  this  at  the  time,  he 
may  subsequently  have  done  so  and  regarded 
her  reproof  as  "unnatural  conduct"  on  her 
part.  In  a  letter  written  to  him  in  1910, 
when  she  was  about  to  undergo  a  serious 
operation,  she  pathetically  refers  to  his  long 
time  estrangement  from  her  and  asks  his 
forgiveness  for  what  he  may  have  thought  it 
was  not  her  privilege  as  a  daughter  to  ask 
and  demand  from  him  as  a  father.  This 
appeal  was  unavailing  and  he  died  unrecon- 
ciled to  his  daughter,  whose  conduct  he  be- 
lieved to  have  been  unnatural  towards  him» 
in  view  of  what  she  had  said  or  done  and  of 
what  she  was  reported  to  him  as  having  said 
about  him. 

From  the  testimony  submitted  by  the  pro- 
ponents it  appeared  that,  lor  years  belore 
the  testator's  death,  the  appellant  had.  re- 
peatedly spoken  of  his  failings;  that  she  had 
been  reproached  for  doing  so  by  those  to 
whom  she  had  complained  of  him,  and  that 
what  she  said  about  him  had  been  repeated 
to  him,  leading  him  at  times  to  say  that 
what  she  had  said  of  him  had  nearly  made 
him  crazy  and  almost  ashamed  to  stay  in 
Reading.  It  further  appeared  that  she  had 
charged  her  mother  with  over  ilidulgence  in 
drink,  and  this,  too,  was  repeated  to  her 
father,  who  expressed  his  grief  that  she 
should  have  so  accused  her  mother.  In  Sep- 
tember, 1903,  in  response  to  a  request  from 
her,  he  sent  her  the  earrings  of  her  mother, 
and  in  an  accompanying  letter  wrote  that  he 
preferred  [64]  sending  them  by  a  messenger 
to  having  her  come  to  his  house  for  them, 
and  that  he  could  no  longer  submit  to  her 
vilification  of  him,  threatening  her  that,  if 
she  did  not  desist  from  it»  he  would  prose- 
cute her.  All  this  may  have  been  unjust  on 
his  part,  but  there  is  nothing  to  show  that 
it  was  a  mere  delusion  which  drove  him  into 
an  unnatural  attitude  towards  his  daughter. 
He  has  stated  why  he  discarded  her.  It  may 
be — and  we  are  inclined  to  so  believe — that 
he  was  unreasonable  in  characterizing  her 
conduct  towards  iiim  and  her  mother  as  un- 
natural, and  that  his  treatment  of  her  as 
the  natural  object  of  his  bounty  was  most 
harsh,  but  he  acted  upon  what  was  his  belief, 
and,  if  it  was  error,  we  are  powerless  to  cor- 
rect it.  His  opinion  of  his  daughter's  con- 
duct, upon  which  he  acted  in  making  his 
will)  may  have  been  wholly  unreasonable,  but 
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thifl  can  have  no  weight  in  the  present  in- 
quiry, unlese  it  be  shown  that  the  opinion 
rested  on  an  imagined  state  of  facts:  Mc- 
Govran's  Estate,  supra. 

The  burden  was  upon  the  appellant  to 
show,  by  proof  sufficient  to  sustain  a  verdict 
in  her  favor,  that  what  she  most  naturally 
regards  as  the  injustice  of  her  lather  to  her 
resulted  from  the  delusion  which  she  avers 
in  her  petition  for  the  issue.  After  a  review 
of  all  the  testimony,  we  are  constrained  to 
say  that  she  has  failed  to  do  so,  and  that 
we  must  concur  in  the  following  conclusion 
of  the  court  below:  "It  may  safely  be  as- 
serted as  a  clear  fact  from  the  testimony  that 
thtt'e  were  many  stories  afloat  about  Mr. 
Alexander  which  he  believed  to  have  been 
started  by  Mrs.  Moyer.  She,  herself,  tells 
her  father  not  to  believe  what  he  hears  with- 
out giving  her  a  chance  to  defend  herself, 
and  he  speaks  of  stories  Sn  his  own  letter 
about  the  earrings.  Whether  Mr.  Alexander 
is  to  be  condemned  for  listening  to  rumors 
and  idle  gossip  or,  perhaps,  to  false  stories 
told  by  persons  to  discredit  his  own  child,  is 
not  a  question  that  this  court  ia  called  upon 
to  decide.  The  only  inquiry  is  whether  there 
is  evidence  from  which  a  jury  might  rea- 
sonably infer  [65]  that  Mr.  Alexander  was 
laboring  under  a  mental  disorder;  and  the 
result  of  that  inquiry  is  that  there  is  noth- 
ing to  show  that  he  did  more  than  take  the 
stories  as  they  came  to  him,  including  the 
story  about  his  dead  wife,  believe  them  and 
pass  a  very  severe  judgment  upon  the  daugh- 
ter.*' 

Decree  aflirmed  at  appellant's  costs. 

NOTE. 

The  reported  case  holds  that  a  belief  by  a 
testator  that  his  daughter  has  been  guilty  of 
unnatural  and  ungrateful  conduct  toward 
him  is  not  an  insane  delusion  where  it  is 
founded  on  facts  giving  some  cause  for  com- 
plaint on  his  part,  although  it  may  be  a 
harsh  and  unreasonable  conclusion  from  those 
facts.  The  cases  discussing  an  insane  delu- 
sion concerning  a  relative  as  affecting  testa- 
mentary capacity  aro  collected  in  the  note  to 
Dibble  v.  Currier,  reported  ante,  this  volume, 
at  page  1. 
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COUNTT  COMMISSIONERS  OF 
WIOOMIOO  COUNTT. 

Maryland  Court  of  Appeals — ^March  19,  1914. 

123  Md.  128;  90  AU.  998. 


Cevnties  «-  Idability  of  Commissioners 
—  Ininry  to  Propertj  «  Widening 
Road. 

Though  county  commissioners  condemn  a 
strip  of  land  for  widening  a  road,  if  they,  in 
doing  the  work  of  widening  unnecessarily 
injure  land  outside  that  condemned  they  are 
liable  therefor. 

Emlnetot  Domain  ^  Collateral  Attaok 
on  Proooodinsa. 

County  commissioners  having  had  jurisdic- 
tion in  condemn! x^g  land  for  the  widening  of 
a  road,  the  question  of  disqualification  of  one 
of  the  exammers,  or  a  mere  irregularity  in 
that  statutory  provisions  were  not  strictly 
followed^  may  not  be  inquired  into  collater- 
ally; direct  appeal  from  the  action  of  the 
commissioners  being  the  remedy. 

[See  note  at  ^d  of  this  case.] 

Damages  —  Instrnotlona  —  Damaso  to 
Iiandt 

An  instruction  on  damages  for  taking  and 
injuring  land  should  lay  down  a  definite  rule 
to  guide  the  jury  in  estimating  the.  damages. 

Eminent  Domain  -—  When  Title  Passes. 

Until  the  report  of  the  examiners  in  con- 
demnation by  county  commissioners  under 
Acts  1904,  c.  583,  of  land  for  widening  a 
road,  is  ratified  bv  the  commissioners,  as 
thereby  required,  they  do  not  acquire  title 
to  or  interest  in  the  land,  and  therefore  in 
constructing  the  road  on  it  are  wrougdoers. 

Appeal .  from  Circuit  Court,  Worcester 
county :     JoNBS,  Judge.  • 

Action  of  trespass.  Linden  H.  Pettit, 
plaintiff,  and  County  Commissioners  of  Wi- 
comico County,  defendant.  Judgment  for  de- 
fendant. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Revebssd. 

Elmer  H,  Walton  and  Jolm  H,  Hikndy  lor 
appellant. 

L.  Claude  Bailey,  Joseph  L,  Bailey  aad 
John  W.  Siaton  for  appellee. 

[129]  BuBKB,  J. — The  appellant  is  the 
owner  of  a  tract  of  land  which  binds  upon 
a  county  road  leading  from  Rocka  Walking 
milldam  to  Catchpenny,  in  Wicomico  Coun- 
ty. The  road  is  referred  to  [130]  in  the 
declaration  and  mentioned  in  the  evidence. 
The  County  Commissioners  of  Wicomico 
County  determined  to  widen  and  straighten 
this'  road  in  front  of  the  appellant's  property. 
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The  Act  of  1904,  Chapter  583,  conferred 
upon  the  commiBsioners  of  that  county  the 
power  to  widen  and  straighten  the  road  and 
prescribed  the  procedure  to  be  followed.  'Sec- 
tion 128  of  the  Act  provided  that:  "The 
County  Commissioners  of  Wicomico  County 
shall  have  the  power  by  ordinance  or  z'esolu- 
tion  of  condemning,  laying  out,  opening, 
extending,  and  making  new  roads,,  and  for  al- 
tering, straightening,  widening,  grading,  im- 
proving or  closing  up,  in  whole  or  in  part, 
any  existing  road  .  .  .  when  in  their 
opinion  the  public  necessity  or  convenience 
requires  the  same,  without  any  previous  ap- 
plication or  petition.  ...  If,  however, 
the  County  Commissioners'  aforesaid  shall 
proceed  by  condemnation  in  the  exercise  of 
the  powers  herein  granted,  all  benefits  or 
damages  done,  suffered,  or  incurred  by  laying 
out,  opening,  and  making  new  roads,  or  by 
altering,  straightening;  widening,  grading, 
improving,  or  closing  up,  in  part  or  in  whole, 
any  existing  road  ...  shall  be  determined 
or  assessed  by  three  disinterested  persons, 
freeholders  and  residents  of  Wicomico  Coun- 
ty and  above  the  age  of  21  years,  who  shall 
be  appointed  by  the  County  Commissioners 
aforesaid  and  shall,  within  ten  days,  after 
notice  of  their  appointment,  take  an  oath 
before  a  justice  of  the  peace  of  Wicomico 
County  that  they  will  faithfully  and  fairly, 
and  without  partiality  or  prejudice,  view  and 
assess  the  cost  and  damage  to  be  suffered  and 
incurred  by  any  person  interested  in  said 
property  over,  through  or  by  wliich  the  said 
road  .  .  .  is  to  be  opened,  closed,  ex- 
tended, widened^  graded  or  improved;  and 
also  to  estimate  the  benefits  that  may  accrue 
therefrom  to  any  subsequent  property  owner, 
through  and  by  which  the  said  road,  drain, 
waterway,  or  landing  is  to  be  opened,  closed, 
extended,  widened,  graded  or  improved,  or 
any  property  adjacent  thereto,  or  any  other 
property  injured  or  benefited  by  said  road; 
.  .  .  but  they  shall  give  at  least  fifteen 
days'  notice  in  one  or  more  [131]  newspapers 
published  in  Wicomico  County  of  their  pur- 
pose to  lay  out,  open,  extend,  close  up,  widen, 
straighten,  grade  or  improve  the  road  «  .  . 
as  directed  to  be  laid  out,  etc.,  and  of  the  day 
and  hour  of  place  of  meeting  for  said  pur- 
pose; and  shall  meet  at  the  time  and  place 
mentioned  in  the  notice  given  by  them  and 
proceed  to  exercise  the  powers  and  perform 
the  duty  assigned  and  required  of  them,  and 
to  ascertain  whether  any  and  what  amount 
in  value  of  the  damages  will  be  caused  there- 
by for  which  the  owner  or  oooupant  of  any 
rights  or  interests  claimed  in  any  ground 
improved  ought  to  be  compensated  over  and 
above  the  amount  in  value  of  benefits .  which 
"will  thereby  accrue  to  said  owner,  or  occupant 
thereof,  and  ascertain  what  amount  in  value 
ot  benefits  will  thereby  accrue  to  any  lot  or 
parcel  of  ground  by  or  through  which  the 


same  may  pass  or  improvements  be  made,  or 
any  other  property,  or  to  the  owner  or  occu- 
pant thereof,  which  said  lot  or  parcel  of 
ground  or  owner  or  occupant  thereof  ought 
to  pay.  They  shall  locate  boundaries  and 
prepare  an  explanatory  map  giving  descrip- 
tion of  •  the  Toad  opened,  closed,  extended, 
widened,  straightened  .  .  .  with  each  sep- 
arate lot  or  parcel  of  ground  deemed  to  have 
sustained  or  received  benefit,  and  they  shall, 
within  twenty  days,  return  to  the  County 
Commissioners  such  maps,  together  with  the 
amount  of  damage  awarded  such  owner  or 
occupant  and  the  amount  of  benefits  assessed 
to  any  lot  or  parcel  of  ground  or  the  owner 
thereof,  together  with  a  certificate  of  their 
qualifications,  which  may  be  ratified  or  re- 
jected, or  allowed,  and  amended,  in  whole  or 
in  part,  by  said  County  Commissioners;  pro- 
vided, that  the  County  Commissioners  shall 
give  ten  days'  notice,  at  least,  by  publication 
in  one  newspaper  published  in  Wicomico 
County,  or  by  ten  days'  notice,  at  least,  in 
writing  to  each  property  owner  so  interested, 
of  the  time  set  for  final  action  on  the  return 
of  said  examiners,  and  the  County  Commis- 
sioners shall  act  on  said  return  within  twenty 
days  after  the  expiration  of  said  notice  and 
may  issue  a  new  commission  as  in  their  judg- 
ment may  seem  proper;  and  before  proceed- 
ing to  actually  open,  widen,  [1S2]  extend, 
straighten,  or  dose  any  such  road  .  . 
the  County  Commissioners  shall  pay  or  t^i- 
der  to  the  person,  his  agent,  guardian  or 
representative,  the  amount  of  damages  so 
awarded;  and  if  anyone  shall  feel  aggrieved 
by  the  decision  of  the  County  Commissioners 
in  any  matter  affected  by  their  decision,  he 
may  appeal  to  the  Circuit  Court  for  Wico- 
mico County  by  giving  written  notice,  within 
twenty  days  from  said  decision,  filed  with 
the  clerk  of  the  County  Commissioners,  of 
his  desire  to  appeal.  And  on  filing  of  said 
notice  it  shall  be  the  duty  of  said  clerk  to 
deliver  the  papers  connected  therewith  to  the 
clerk  of  the  said  Court,  and  the  same  pro- 
ceeding shall  be  had  on  the  appeal  as  in 
cases  of  appeal  from  judgments  of  justices 
of  the  peace;  provided,  nevertheless,  that  the 
County  Commissioners  inay  decline  to  open, 
lay  out,  extend,  grade,  widen,  or  straighten 
any  road  .  .  .  notwithstanding  the  deci- 
sion of  the  said  Court,  but  in  case  of  refusal 
to  do  so  they  shall  be  liable  for  all  cost  in- 
curred and  shall  pay  the  same;  all  benefita 
assessed  by  virtue  of  the  above  provisions 
shall  be  prior  liens  on  the  respective  lots  or 
parcels  of  ground  which  are  assessed  from 
the  time  of  the  final  ratification  of  the  afore- 
said return,  and  shall  be  collected  as  taxes 
are  now  collected  or  may  be  collected  by- 
action." 

On  December  2nd,  1909,  the  County  Com- 
missioners appointed  James  M.  Jones,  A.  W. 
Gordy  and  H.  M.  Clarke,  commissioners  or 
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examiners  to  lay  out,  extend,  widen,  etc., 
eaid  road,  and  to  assess  benefits  and  damages 
as  provided  for  in  the  act,  and  to  locate 
boundaries,  prepare  an  ^planatory  map, 
showing  each  separate  lot  or  parcel  of  land 
deemed  to  have  sustained  injuries  or  received 
benefits,  together  with  the  amount  of  dam- 
ages and  benefits  awarded,  with  directions  to 
report  their  proceedings  to  the  County  Com- 
missioners, with  a  certificate  of  their  quali- 
fications, within  twenty  days  from  the  date 
of  their  meeting  upon  the  premises..  The 
commission  was  issued  January  5th,  1910. 
Messrs.  Jones  and  Gordy  qualified  before  a 
justice  of  the  peace  for  Wicomico  County, 
but  H«  M.  Clarke  qualified  before  the  clerk 
of  the  Court.  [133]  The  examiners  met  on 
the  premises  on  March  7th,  1910,  having  first 
given  the  notice  required  by  the  act.  They 
made  their  return,  to  which  was  attached  as 
a  part  thereof,  the  commission,  certificate  of 
publication  and  plat;  they  estimated  the  cost 
of  construction  to  be  $650.00;  they  assessed 
the  damages  to  the  various  property  owners 
at  $180.00  and  the  benefits  at  $64.00.  The 
appellajDt  was  awarded  one  dollar  as  damages 
and  assessed  one  dollar  for  benefits.  Upon 
the  return  of  the  examiners,  the  County 
Commi£sioners  published  in  the  Wicomico 
News  for  two  weeks  prior  to  October  25th, 
1910,  the  following  notice:  "The  County 
Commissioners  of  Wicomico  County  hereby 
give  notice  tliat  the  report  of  James.  M* 
Jones,  A,  W.  Gordy  and  H.  M^  Clarke,  com- 
missioners to  widen  and  straighten  the  Rocka 
Walking  to  Catchpenny  road,  in  Quantico 
IMstrict,  has  been  filed  in  this  ofiice  and  will 
be  taken  up  for  final  ratification  on  Tuesday, 
October  25th,  1910.  Objection  to  the  ratifi- 
cation must  be  made  by  noon  on  the  above 
date.  If  the  commiBsioners'  meeting  is  post- 
poned from  this  date  the  report  will  be  taken 
up  at  the  next  regular  meeting  of  the  board. 
By  order  of  the  board.  Thomas  Perry,  clerk." 
The  record  does  not  show  when  the  report 
of  the  examiners  was  filed.  Mr..  Clarke,  one 
of  the  examiners,  was  the  road  engineer  of 
Wicomico  County,  and  was  appointed  and 
paid  by  the  County  Commissioners.  The  re- 
turn of  the  examiners  was  admitted  in  evi- 
dence over  the  objection  of  the  appellant,  and 
the  action  of  the  Court  in  overruling  the 
objection  and  admitting  the  return  in  evi- 
dence constitutes  the  first  bill  of  exceptions. 
The  appellant  bases  his  objection  to  the  ad- 
missibility of  the  examiners'  return  upon  five 
grounds:  First,  that  no  ordinance  or  resolu- 
tion was  passed  by  the  commissioners  as  re- 
quired by  the  act;  secondly,  that  Clarke  was 
disqualified  iM  an  examiner,  for  the  reason 
that  he  was  an  appointee  of  the  County  Com- 
missioners, and,  therefore,  was  mot  a  disinter- 
ested freeholder;  thirdly,  that  the  examiners 
did  not  take  the  oath  within  ten  days  after 


their  appointment,  as  required  by  [134]  law; 
fourthly,  that  one  of  them  took  the  oath  be- 
fore the  clerk,  and  not  before  a  justice  of  the 
peace,  as  the  law  directed;  and,  fifthly,  that 
the  return  was  not  made  .within  the  time 
prescribed  by  the  act. 

Acting  under  the  proceedings,  the  County 
Commissioners  proceeded  to  widen  and 
straighten  the  road.  The  work  of  construc- 
tju)n  upon  the  plainti^'s  land  was  begun  by 
Mr.  Orlando  Taylor,  one  of. the  County  Com- 
missioners and  whose  son  was  in  charge  of 
tlie  men  doing  the  work.  T^ey  appropriated 
a  strip  of  the  plaintiff's  land  about  four  feet 
wide  and  binding  on  the.  county  road  from  a 
thousand  to  twelve  hundred  feet,  and,  against 
the  protest  of  the  plaintiH,  dug  up  and 
destroyed  a  number  of  shade  trees,  and, 
without  ai^  necessity  for  so  doing,  they 
hauled  parts  of  the  trees  and  branches  over 
the  plaintiff's  property,  and  deposited  them 
upon  his  strawberry  patch,  located  quite  a 
distance  beyond  the  boundaries  of  the  new 
road.  The  plaintiff  instituted  an  action  of 
trespass  in  the  Circuit  Court  for  Wicomico 
County  to  recover  damages  for  these  injuries. 
Upon  his  suggestion  and  afiidavit  the  case 
was  removed  to  the  Circuit  Court  for  Wor- 
cester County  for  trial.  At.. the  conclusion 
of  t^e  evidence  ol  both  parties  a  verdict  and 
judgment  were  entered  for  the  defendant  un- 
der the  direction  of  the  Court  upon  the  ground 
that  no  legally  sufficient  evidence  had  been 
offered  under  the  pleadings  to  entitle  the 
plaintiff  to  recover. 

There  are  some  questions  of  pleading  pre- 
sented which  will  be  first  stated.  The  dec- 
laration contained  four  counts,  to  each  of 
which  the  defendant  demurred.  The  Court 
overruled  the  demurrer  to  the  first  count  and 
sustained  those  to  the  second,  third  and 
fourth,  counts.  We  can  discover  no  error  in 
the  first>  third  and  fourth  counts.  The  first 
count  alleged  that  the  defendant  broke  and 
entered  certain  land  of  the  plaintiff  lying 
and  being  and  situate  on  the  public  county 
road  from  Kocka  Walking  to  Catchpenny, 
Quantico  District,  in  the  said  Wicomico. 
County,  owned  in  fee  sjimple  and  occupied! 
by  the  plaintiff,  and  dug  up  and  cut  down 
the  trees  [135]  thereupon  growing  and  took 
possession  of  a  large  quantity  of  said  land 
and  wroi^ully  dispossessed  the  plaintiff  of 
the  same  on  or  about  the  month  of  March,  or 
a  little  .later,  in  the  year  1910.  The  third 
count  charged  that  the  defendant  "wrongful- 
ly seized  and  took  possession  of  a  large 
quantity  of  the  plaintiff's  land  situated  in 
Quantico  Election  District,,  in  Wicomico 
County,  Maryland,  owned  and  occupied  by 
him  as  a  residence  lying  on  the  county  road 
from  Bocka  Walking  to  Catchpenny,  in  said 
Wicomico  County.  The  said  defendant  under 
some  claim  that  such  taking  was  under  some 
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pretended  right  that  was  necessary  for  the 
public  use,  seized  and  took  possession  of  the 
same  and  says  that  the  defendant  did  not 
pay  him  or  any  one  for  him,  anything  for 
the  same,  contrary  to  the  Constitution  of  the 
State  of  Maryland,  and  the  defendant  never 
paid  for  the  same  or  tendered  him  any  pay- 
ment therefor  or  any  one  for  him,  to  the 
great  wrong  and  injury  of  the  plaintiff,  etc." 

The  fourth  count  alleged  that  the  defendant 
''wrongfully  entered  the  land  of  the  plaintiff 
and  dug  up  and  cut  down  and  carried  away 
a  large  quantity  of  shade  trees,  ornamental 
trees,  timber  trees,  and  other  valuable  trees, 
strawberry  plants,  and  other  valuable  plants 
and  shrubbery,  and  converted  the  same  to  the 
defendant's  own  use,  etc." 

The  second  count  was  bad.  It  alleged  that 
the  defendant  was  acting  under  its  power  as 
County  Commissioners  of  Wicomico  County 
to-  open,  alter,  close,  and  straighten  public 
county  roads  and  then  proceeded  to  set  out 
certain  acts  which  could  only  be  taken  ad- 
vantage of  by  exceptions  to  the  return  of  the 
commissioners  or  by  a  direct  appeal  to  the 
Court  from  the  action  of  the  commissioners 
ratifying  the  return.  The  count  conceded  the 
jurisdiction  of  the  commissioners  and  upon 
that  concession  any  inquiry  into  practically 
all  the  facts  alleged  is  precluded  under  the 
authority  of  the  cases  presently  referred  to. 

The  defendant  filed  two  pleas  to  the  first 
count:  First,  that  the  alleged  wrong  was 
done  in  the  execution  of  legal  proceedings 
[136]  to  widen  and  straighten  the  said  public 
county  road  from  Rocka  Walking  mills  to 
Catchpenny;  and,  secondly,  the  general  issue 
plea.  The  plaintiff  joined  issue  upon  the  sec- 
ond plea  and  demurred  to  the  first.  The 
Court  sustained  the  demurrer,  whereupon  the 
defendant  filed  the  following  amended  plea: 
"That  on  October  26th,  1910,  the  County 
Commissioners  of  Wicomico  County,  after 
notice,  duly  ratified  fituUly  the  report  of 
James  M.  Jones,  Allison  W.  Gordy  and 
Horace  M.  Clarke,  three  disinterested  free- 
holders of  said  Wicomico  County,  duly  ap- 
pointed by  the  County  Commissioners  of 
Wicomico  County,  under  provisions  of  Chap- 
ter 583  of  the  Acts  of  the  General  Assembly 
of  1904,  to  determine  and  assess  all  benefits 
and  damages  to  be  suffered  and  incurred  by 
any  person  by  widening  and  straightening 
the  public  county  road  from  Rocka  Walking 
mills  to  Catchpenny,  and  no  appeal  having 
been  taken  by  anyone  interested  therein  from 
the  said  decision  of  the  said  County  Commis- 
sioners after  payment  or  tender  to  the  re- 
spective persons  entitled  thereto  of  any  and 
all  damages  awarded  them — ^the  alleged  wrong 
was  done  in  widening  and  straightening  said 
public  county  road  from  Rocka  Walking  mills 
to  Catchpenny  in  accordance  with  the  report 
and  explanatory  map  and  location  of  bound- 
aries by  the  commission  aforesaid." 


It  also  refiled  the  general  issue  plea.  The 
defendant  joined  issue  on  the  general  issue 
plea  and  demurred  to  the  amended  plea. 
The  Court  overruled  the  demurrer,  and  the 
plaintiff  then  filed  five  replications  to  the 
plea.  Issue  was  joined  upon  the  first  repli- 
cation, which  was  a  direct  traverse  of  the 
facts  alleged  in  the  plea,  and  rejoinder  was 
filed  to  the  third,  fourth  and  fifth  replica- 
tions, and  issue  was  joined  thereon.  A  de- 
mutrer  was  filed  and  sustained  to  the  sec- 
ond replication.  The  result  of  the  pleadings 
was  to  raise  the  following  issues  in  the  case: 
First,  an  issue  of  fact  under  the  first  count; 
secondly,  an  issue  of  fact  under  the  amended 
plea;  thirdly,  an  issue  upon  the  disqualifica- 
tion of  the  examiners;  fourthly,  an  issue  of 
tender  or  payment  of  damages  to  the  plain- 
tiff for  the  [137]  property  taken;  and,  fifthly, 
an  issue  of  law  as  to  the  constitutionality  of 
flection  128  of  the  Act  of  1904. 

Assuming  that  the  County  Commissioners 
had  jurisdiction  in  the  premises,  it  would 
seem  clear  that  the  third  issue  was  improper, 
and  should  not  have  been  submitted  to  the 
jury;  it  was  likewise  improper  to  have  pre- 
sented an  issue  of  law  namely,  the  constitu- 
tionality of  section  128  of  the  Act  of  1904. 
The  case  proceeded  to  trial,  and  the  plaintiff 
offered  evidence  tending  to  prove  the  injuries 
alleged  in  the  declaration,  and  also  the  ex- 
tent of  those  injuries.  The  defendant  then 
called  Horace  M.  Clarke,  one  of  the  examin- 
ers, and  the  road  engineer  of  Wicomico  Coun- 
ty, and  proved  by  him  the  quantity  of  land 
taken,  and  put  in  evidence  the  report  of  the 
examiners,  above  referred  to,  and  closed  its 
case.  The  plaintiff  submitted  six  prayers, 
all  of  which  were  refused.  The  first  prayer 
is  based  upon  the  proposition  that  the  plain- 
tiff was  entitled  to  recover  for  injuries  done 
to  his  property,  including  injury  to  his  straw- 
berry patch  and  other  crops,  not  embraced 
in  the  condemnation  proceedings  and  not  nec- 
essary to  the  execution  of  said  proceedinfi:s. 
The  second  told  the  jury  that  if  they  found 
that  there  was  no  payment  or  tender  of  pay- 
ment to  the  plaintiff  for  the  land  condemned 
then  their  verdict  should  be  for  the  plain- 
tiff, ''and  in  estimating  the  damages  they 
may  take  into  consideration  all  the  damage 
of  every  nature  which  may  have  directly  re- 
sulted froni  the  widening  and  straightening 
of  said  road."  The  third  prayer  was  similar 
to  the  first,  but  concluded  as  to  the  damages 
which  the  plaintiff  might  recover.  The  fourth 
presented  the  question  as  to  the  disqualifica- 
tion of  one  of  the  examiners,  and  the  fifth 
asserted  that  the  condemnation  was  null  and 
void  if* the  commissioners  did  not  "follow 
strictly  the  statutory  provisions."  The  sixth 
prayer  was  as  follows:  "The  plaintiff  prays 
the  Court  to  instruct  the  jury  that  if  th^ 
shall  find  for  the  plaintiff  under  the  fourth 
and  fifth   prayers  of  the  plaintiff,   then   in 


PEXXIX  V.  COUNTY 

J2S  Md 

estimating  the  damage  they  shall  take  into 
consideration  all  the  damage  and  injury 
which  the  plaintiff  sustained  [188]  hy  reason 
of  the  taking  of  said  land  by  the  defendant, 
and  the  injury  to  the  trees  and  the  loss  and 
damage  sustained  by  the  cutting  down  and 
removal  of  said  trees  and  the  loss  and  damage 
sustained  by  the  plaintiff  by  reason  of  the 
injury  to  the  strawberry  beds  and  other  grow- 
ing crops  of  the  plaintiff."  If  the  case  was 
entitled  to  go  to  the  jury,  we  think  the  Court 
should  have  granted  the  se^nd  and  third 
prayers  in  connection  with  each  other.  If 
the  Ck)unty  Commissioners  had  jurisdictions 
in  the  premises,  the  fourth  and  fifth  prayers 
were  properly  refused,  for  the  reason  that 
the  facts  submitted  by  those  prayers  were 
not  open  to  inquiry  in  this  case,  but  should 
have  been  availed  of  by  a  direct  appeal  from 
the  action  of  the  commissioners.  The  second 
and  sixth  prayers  were  defective  in  not  lay- 
ing down  a  definite  rule  to  guide  the  jury  in 
estimating  the  damages.  It  is  a  perfectly 
well  settled  principle  of  law,  that  where  the 
proceedings  of  a  Court  are  collaterally  at- 
tacked, and  it  appears  on  their  face  that  the 
subject  matter  and  the  parties  were  within 
the  jurisdiction  of  the  Court  they  are  not 
impeachable  for  mere  errors  or  irregularities 
that  may  be  apparent.  Such  errors  and  ir- 
r^ularities  must  be  corrected  by  some  direct 
proceeding  either  in  the  same  Court  to  set 
them  aside  or  on  appeal. '  If,  however,  there 
be  a  total  want  of  jurisdiction  either  of  the 
parties  or  the  subject  matter,  the  proceedings 
are  void  and  can  confer  no  right,  and  will  be 
rejected,  though  the  objection  to  them  be 
taken  in  a  collateral  proceeding.  This  prin- 
ciple applies  likewise  to  condemnation  pro- 
ceedings. In  Huling  v.  Kaw  Valley  R.  etc.  Co. 
130  U.  S.  559,  9  S.  Ct.  603,  32  U.  S.  (L.  ed.) 
1045,  Justice  Miller,  discussing  a  collateral 
attack  upon  condemnation  proceedings  upon 
the  ground  that  one  of  the  commissioners 
appointed  to  locate  a  railroad  and  assess 
damages  for  land  tiEiken  was  disqualified, 
said:  "The  plaintiffs  cannot  recover  in  the 
present  action  without  holding  in  this  col- 
lateral proceeding  that  all  that  was  done  by 
these  commissioners  is  void  by  reason  of 
this  want  of  qualification  in  one  of  their 
number.  The  proper  time  for  these  plaintiffs 
to  have  taken  this  objection  [139]  to  Mr. 
Wood  as  a  commissioner  was  either  at  the 
time  of  his  appointment  or  at  the  time  he 
proceeded  to  act  as  commissioner.  If  it  be 
objected  that  they  could  not  be  supposed 
to  have  any  notice  of  the  application  for  the 
appointment  of  these  commissioners  and  of 
the  time  and  place  when  the  judge  would  act 
on  that  application,  the  law  presumes  that 
they  bad  notice,  and  might  have  attended  at 
the  time  the  commisaioners  entered  upon  their 
duties.    If  this  objection  had  b^n  then  taken, 
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it  might  have  been  sustained,  or  it  could  have 
been  taken  advantage  of  by  way  of  iippeal 
from  the  proceedings  of  the  commissioners; 
but  to  permit  such  an  objection  as  this  to 
prevail  at  this  time,  and  thus  defeat  the 
whole  of  the  proceedings  upon  this  narrow 
ground  is  a  proposition  unsupported  by  sound 
principle  or  by  authority.  It  is  a  collateral 
attack  upon  a  proceeding  which  has  been  com- 
pleted according  to  the  forms  of  law.  There 
is  no  more  reason  why  this  want  of  qualifica- 
tion should,  when  shown  at  this  stage  of 
the  proceeding,  invalidate  it  all,  than  there 
is  why  the  discovery,  after  a  judgment,  and 
after  that  judgment  has  passed  beyond  the 
control  of  the  Court,  that  one  of  the  jurors 
was  disqualified,  should  make  absolutely  void 
the  verdict  and  the  judgment.  It  is  only 
one  of  those  cases  frequently  occurring  in 
the  administration  of  the  law,  in  which 
it  is  better  that  errors  not  pointed  out  at  the 
proper  time  should  be  disregarded,  than  that, 
by  attempts  to  correct  them,  ev^ls  much 
worse  should  follow  than  those  incident  to. 
the  error." 

In  Jenkin«  v.  Riggs,  100  Md.  427,  59  Atl 
768,  in  which  the  proceedings  of  the  County 
Commissioners  of  Baltimore  County  in  the 
opening  of  certain  roads  were  attacked  in  a 
Court  of  Equity  the  Court  said:  "If  the 
County  Commissioners  acted  within  their 
jurisdiction  in  reference  to  these  roads  the 
other  matters  alleged  in  the  bill  were  subject 
to  their  determination,  and  mere  errors  made 
by  them  or  irregularities  in  their  proceedings 
were  reviewable  only  upon  appeal  taken,  as 
provided  for  in  the  statute,  to  the  Circuit 
Court  for  Baltimore  County,  and  do  not  form 
a  proper  foundation  for  a  bill  in  [140]  equity. 
Greenland  v«  Hudson  County,  68  Md.  62; 
Gaither  v.  Watkins,  66  Md.  581;  Allegany 
County  V.  Union  Min.  Co.  61  Md.  548." 

The  Act  of  1904,  Chapter  583,  under  which 
the  proceedings  in  this  case  were  taken, 
provided  for  the  return  of  the  examiner  to 
the  commissioners  and  for  an  opportunity 
for  all  persons  interested  to  object  thereto, 
and  it  gave  all  such  persons  who  felt  ag- 
grieved by  the  decision  of  the  County  Com- 
missioners a  right  to  appeal  therefrom  to  the 
Circuit  Court.  There  must  be  a  ratification 
by  the  commissioners  of  the  action  of  the 
examiners,  or  a  judgment  by  a  Court  of  law 
upon  appeal  and  payment  and  tender  of  the 
damages  sustained  by  the  land  owner  before 
his  rights  are  concluded,  or  title  vested  in 
the  condemning  corporation.  The  amended 
plea,  which  set  up  the  condemnation  proceed- 
ings as  a  part  of  the  suit,  alleged  that  the 
report  of  the  commissioners  had  been  "duly 
ratified  finally"  by  the  County  Commission- 
ers. But  the  recprd  shows  no  ratification  of 
the  report.  It  merely  discloses  the  appoint- 
ment of  the  examiners  and  their  proceedings. 
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upon  which  no  action  appears  to  have  been 
taken  by  the  commissioners,  except  the  publi- 
cation of  the  notice,  above  transcribed,  that 
the  report  of  the  examiners  would  be  taken 
up  for  final  ratification  on  October  25th, 
1910.  There  is  nothing  in  the  report  to  show 
that  the  defendant  acquired  any  title  or  in- 
terest in  the  land  taken,  and,  therefore,  in 
the  construction  of  a  road  upon  the  land  of 
the  plaintiff  the  defendant  must  be  treated 
as  a  wrongdoer.  But  had  the  report  of  the 
examiners  been  finally  ratified,  as  alleged  in 
the  plea,  the  plaintiff  under  the  evidence 
would  have  been  entitled  to  recover  for  in- 
juries done  to  his  property  outside  the  bound- 
aries of  the  land  actually  taken.  "The  au- 
thorities undoubtedly  hold  that  the  assess- 
ment of  damages  will  be  presumed  to  in- 
clude all  damages  which  arise  from  construct- 
ing the  works  in  a  reasonable  and  proper 
manner,  having  regard  to  the  efficiency  of  the 
works  on  the  one  hand  and  the  interest  of 
the  land  owner  on  the  other.  Where  a  sub- 
sequent claim  for  damages  is  made,  [141  ] 
arising  from  the  construction  of  works,  the 
question  will  be  whiether  the  works  have  been 
constructed  in  a  proper  manner>  and  whether 
the  damage  necessarily  results  from  the 
works  as  so  constructed.  If  these  questions 
are  answered  in  the  affirmative,  then  the  dam- 
ages complained  of  will  be  presumed  to  have 
been  considered  in  estimating  the  damages, 
and  no  further  recovery  can  be  had.  If  they 
are  answered  in  the  negative,  then  a  recovery 
can  be  had  in  an  appropriate  common  law 
action.  .  .  .  The  rights  of  the  party  con- 
demning are  confined  to  the  land  taken,  and 
if  any  damages  are  done  to  adjoining  lands 
by  blasting,  by  occupation,  or  encroachments^ 
or  by  using  it  as  a  roadway,  a  recovery  may 
be  had."  Lewis  on  Eminent  Domain,  sees. 
567  and  573.  Such  damages  are  not  included 
in  the  award  of  compensation. 

The  defendant  has  appropriated  permanent- 
ly a  portion  of  the  plaintiff's  property  upon 
which  was  growing  certain  trees  described 
in  the  evidence,  and  in  addition  thereto,  the 
plaintiff  offered  evidence  tending  to  show 
other  injuries  not  of  a  permanent  character* 
In  cases  of  tort  **the  Court  must  decide  and 
instruct  the  jury  in  respect  to  what  elements 
and  within  what  limits  damages  may  be  esti- 
mated in  the  particular  action."  Baltimore, 
etc.  R.  Oo.  V.  Carr,  71  Md.  143,  17  Atl.  1062; 
Western  Maryland  R.  Co.  v.  Martin,  110  Md. 
554,  73  Atl.  267.  The  rule  of  damages  to  be 
applied  in  eases  of  this  kind  is  stated  in 
Redemptorists  v.  Wenig,  79  Md.  348,  29  Atl. 
667.  It  follows  that  the  judgment  must  be 
reversed  and  a  new  trial  awarded. 

Judgment  reversed  and  new  triaV  awarded, 
the  appellee  to  pay  the  costs. 
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Introductory, 

Til  is  note  reviews  the  cases  dealing  with 
the  right  to  attack  collaterally  the  validity 
of  a  proceeding  to  take  property  under  the 
power  of  eminent  domain.  It  excludes,  how- 
ever, the  cases  wherein  relief  is  sought  through 
an  injunction  agaimst  the  prosecution  of  emi- 
nent domain  proceedings. 

Voidiible  Proceeding, 

General  Ritlb. 

Eminent  domain  proceedings  conducted  by 
a  court  of  competent  jurisdiction  are  in  the 
absence  of  fraud  not  subject  to  collateral  at- 
tack because  of  errors  or  irregularities  which 
render  the  proceedings  voidable  on  ^  direot 
attack. 

United  States^ — Secombe  v.  Milwaukee,  etc. 
R.  Co.  90  U.  S.  i08i  23  U.  S.  (L.  ed.)  67; 
Huling  V.  Kaw  Valley  R.  etc  Co.  130  U.  S. 
559,  9  S.  Ct.  603,  32  U.  S.  (L.  ed.)  1045; 
Mercantile  Trust  Co.  v.  Pittsburgh,  etc.  R. 
Co.  29  Fed.  732;  Foltz  v.  St.  Louis,  etc.  R, 
Co.  60  Fed.  316,  19  U.  S.  App.  576,  8  C.  C.  A. 
635;  Robinson  v.  Sea  View  R.  Co.  169  Fed. 
319;  Houck  v.  U.  S.  201  Fed.  862,  120  C.  C. 
A.  200 ;  Cape  Girardeau,  etc.  R.  Co.  v.  Jordan, 
201  Fed.  868,  120  C,  C.  A.  206. 

Alabama. — Choate  v..  Southern  R.  Co.  143 
Ala.  316,  39  So.  218. 

Arkanaaa. — ^McDonald  v.  Ft  Smith,  etc.  R. 
Co.  105  Ark.  6,  150  S.  W.  135. 

Coii/orwia.— Levee  Bist.  No. -9  v.  Farmer, 
101  Cal.  178,  35  Pac  569,  23  L.R.A.  388; 
Siskiyou  County  v.  G&mlich,  110  Cal.  94,  42 
Pac.  468;  Sutter  County  v.  Tisdale,  136  GaL 
474,  69  Pac.  141. 

District  of  iColi^mbia.^-^Faiy  v.  District  of 
Cblumbia,  33  App.  Cas.  366. 

lUvnoia. — Galena,  etc.  R.  do.  ▼.  Pound,  22 
111.  399;  Chicago,  ete.  R,  Co.  t.  Springfield, 
etc.  Rw  Co.  67  111.  142;  Chicago,  etc.  R.  Co. 
y.  Chamberlain,  84  111.  333;  Townsend  v. 
Chicago,  ete.  R.  Co.  91  111.  545;  Alien  v. 
Chicago,  176  111.  113,  52  N.  E.  33;  South 
Chicago  City  R.  Co.  v.  Chicago,  196  111.  490, 
63  N.  E.  1046.  See  also  Bell  v.  Mattoon 
Waterworks,  ete.  Ca  245  111.  544,  19  Ann. 
Cas.  153,  92  N.  K  352,  137  Am.  St  Rep. 
938. 
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Indiana. — Ney  y.  Swiimey,  36  Ind.  464; 
Indiana  Oolitic  Limefltone  Co.  v.  lowsviUe, 
etc.  R.  Co.  107  Ind.  dOl,  7  N.  B.  244;  St. 
Joseph  Hydraulic  Co.  .▼.  Cincinnati,  etc.  R. 
Co.  109  Ind.  172,  9  N.  E.  727;  Graves  v. 
Middletown,  137  Ind.  400,  3  N.  £.  167;  Dar- 
row  V.  Chicago,  etc.  R.  Co.  169  Ind.  99,  81 
N.  £.  1081.  See  also  Monroe  County  ▼.  State, 
156  Ind.  660,  60  N.  £.  344. 

Iowa. — State  v.  Kinney,  39  la.  226;  Car- 
lisle ▼.  Des  Moines,  etc.  Rw  Co.  99  la.  345,  68 
N.  W.  784. 

Kamsas. — Union  Pac.  R.  Co.  ▼.  McCarty, 
8  Kan.  125;  Chicago,  etc.  R.  Co.  v.  Griesser, 
48  Kan.  663,  29  Pac.  1082. 

Maryland. — Hamilton  v.  Annapolis,  etc.  R. 
Co.  1  Md.  553,  affirming  1  Md.  Ch.  107; 
Gaither  t.  Watkins,  66  Md.  681,  8  Atl.  464. 
And  see  the  reported  case. 

Michigan.— TnUer  v.  Detroi^  97  Mich.  597, 
66  N.  W.  1032. 

Missouri. — Evans  v.  Haefner,  20  Mo.  141; 
Burke  v.  Kansas  City,  118  Mo.  309,  24  S.  VV. 
48;  New  Madrid  County  ▼.  Phillips,  125  Mo. 
61,  28  S.  W.  321;  State  v.  Moniteau  County, 
Ct.  113  Mo.  App.  588,  87  S.  W.  1193.  See  also 
Thompson  v.  Chicago,  etc.  R.  Co.  110  Mo. 
147,  19  S.  W.  77;  Leonar4  Y.  Sparks,  117  Mo. 
103,  22  S.  W.  899,  3S  Am.  St.  Ren.  646; 
Sedalia  v.  Missouri,  etc.  R.  Co.  17  Mo.  App. 
105;  State  y.  Miller,  110  Mo.  App.  642,  86 
S.  W.  912. 

.  Nebraska.-rFTem.Qnt,  etc.  R.  Co.  v.  Mat- 
theis,  39  Neb.  98,  67  N.  W.  987!  See  also 
Omaha  y.  Clarke,  66  Neb.  33,  92  N.  W.  146; 
Roberts  y.  Sioux  City,  etc.  R.  Co.  73  Neb.  8, 
10  Ann.  Cas,  992,  10?  N.  W.  60,  2  L.R.A. 
(N.S.)    272. 

Nevada. — ^Byrnes  v.  Douglass,  23  Nev.  83, 
42  Pac.  798. 

New  Hampshire. — Clement  v.  Burns,  43  N. 
fi.  600. 

New  rorjt.— Allen  v.  Utica,  etc.  R.  Co.  16 
Hun  80;  New  York  v.  Wright,  68  Hun  607 
mem.  12  N.  Y.  S.  20;  Weinokie  v.  New  York 
Cent.  etc.  R.  Co.  61  Hun  619  mem.  15  N.  Y. 
8.  689,  affirmed  133  N.  Y.  656,  31  N.  E.  626; 
Farrington  v.  New  York,  88  Hun  124,  31  N. 
Y.  S.  371,  63  N.  Y.  St  Rep.  820;  Van  Steen- 
bergh  y.  Bigelow,  3  Wend.  42;  Byokman  y. 
New  York,  6  N.  Y.  434 ;  In  re  Department  of 
Public  Parks,  73  N.  Y.  660;  Cottle  ▼,  New 
York,  etc.  R.  Co.  27  App.  DIy.  604,  60  N. 
Y.  S,  1008;  Matter  of  Public  Service  Commis- 
sion, 167  App.  Div.  908^  151  Ni  Y.  S.  766. 
See  also  Matter  of  Whitlook  Ave.  101  App. 
DiT.  639,  92  N.  Y.  S.  1«. 

OWo.— Colby  V.  Toledo,  12  Ohio  Cir.  Dec. 
347,  22  Ohio  Cir.  Ct.  732. 

Oregon. — Chase  V.  Oregon'  City,  72  Ore. 
112,   143  Pac.  629. 

rcj;a«.--Gulf ,  etc.  R.  Co.  y.  Ft.  Worth, 
«tc.'R.  Co.  86  Tex:  537,  26  S.  W.  64;  David- 
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son  Y.  Texas,  etc.  R.  Co.  29  T«x«  Civ.  App. 
54,  67  S.  W.  1093. 

Vermont,— State  v.  Vernon,  26  Vt.  244; 
Drouin  y.  Boston,  etc.  R.  Co.  74  Vt;  343,  58 
Ail.  967. 

Virginia. — Foster  y.  Manchester,  89  Va. 
92,  16  S.  £.  497;  Chesapeake,  etc.  R.  Co.  v. 
Washington,  etc.  R.  Co.  99  Va.  715,  40  S.  S. 
20. 

Washington. — State  y.  Superior  Ct.  40 
Wash.  392,  95  Pac.  488. 

Wyoming. — ^£dwards  v.  Cheyenne,  19  Wyo. 
110,  114  Pac.  677,  122  Pac.  900. 

Canada. — See  Sanders  y.  £dmonton,  etc.  R. 
Co.  6  Alberta  469,  26  West  L.  Rep.  640,  14 
Dominion  L.  Rep.  89. 

The  general  principle  underlying  this  rule 
was  pointed  out  by  the  court,  in  St.  Joseph 
Hydraulic  Co.  v.  Cincinnati,  etc.  R.  Co.  109 
Ind.  172,  9  N.  £.  727,  as  foUowa:  'It  is 
a  principle  running  through  many  eases,  and 
mforced  in  many  forms,  that  an  objection 
made  seasonably  and  in  the  original  proceedr 
ihg  will  be  given  force,  which  would  be  utter- 
ly unavailing  in  a  mere  collateral  attack. 
We  can  perceive  no  reason  why  the  general 
principle  should  not  apply  here,  tor  the  judg- 
ment of  the  court  in  the  condemnation  pro- 
ceedings must  settle  all  questions  as  to  the 
siiiHci^cy  of  the  inetrument  of  appropriation, 
or  else  it  settles  none."  And  in  £vans  v. 
Haeftier,  29  Mo.  141,  the  court,  pointing 
out  the  neeessity  for  the  rule,  said:  ''The 
condition  of  railroad  companies  would  be  a 
hard  one,  if  they  could  not  be  assured,  before 
a  road  was  built,  thai  tiiey  might  rely  with 
confidence  on  the  validity  of  the  oondomnar 
tion  under  whiteh  they  acted.  If  the  law, 
under'  which  they  proceed,  is  a  valid  and 
binding  one,  and  they  conform  to  its  provi- 
sions in  condemning  the  land  necessary  ior 
their  purposes,  it  would  be  ruinous  if  the 
validity  of  those  proceedings  could  be  called 
in  question  in  a  collateral  suit.  ,  .  .  A 
railroad  company  would  never  be-  sale  in 
building  a  road.  Alter  condemning  land  un- 
der a  law  which  authorised  it,  they  would 
be  left  to  the  fluctuating  opinions:  of  the 
courts,  and  would  have  no  assurance  that 
the  steps  they  had  taken  would  be  of  any 
avail  in  a  subsequent  action  against  them. 
If  the  construction  of  railroads  is  a  measure 
encouraged  and  promoted  by  the  community 
as  one  in  which  its  interests  are  involved, 
there  would  be  no  policy  in  leaving  companies 
in  this  defenceless  state."  Il^  IndiiMUt  Oolitic 
Limestone  Co.  v.  Louisville,  etc.  R.  Co.  107 
Ind.  SOI,  7  N.  £.  244,  the  court  said:  "In 
its  complaint  appellant  has  sought  to  make 
a  collateral  attack  upon  the  validity  of  ap- 
pellee's appropriation  proceedings.  As  in 
other  cases  of  collateral  attack,  of  course,  in 
the  absence  of  averment  or  showing  to  the 
contrary,  every  reasonable' presumption  must 
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be  indulged  in  the  ease  in  hand  in  favor  of 
the  regularity^  legality  and  validity  of  Bueh 
appropriation  proceedings  aa  against  the 
appellant,  'who  was  a  party  to  such  proceed- 
ing. .  .  .  Thus,  in  the  case  under  consid- 
eration, appellant's  complaint  shows  that  on 
June  4th,  1884,  the  appellee  deposited  in  the 
clerk's  office  of  the  proper  court  its  instru- 
ment of  appropriation  of  a  strip  of  appel- 
lant's land,  for  its  switch,  sidetrack  or  turn- 
out. But  the  complaint  fails  to  show  whether 
or  not  appellee  delivered  to  appellant  a 
copy  of  such  instrument  of  appropriation,  as 
required  by  section  3007,  supra.  In  such 
case  we  presume  in  aid  of  the  appropriation 
proceedings,  and  in  favor  of  their  regularity, 
legality  and  validity,  that  appellee  did  deliver 
to  appellant,  as  required  by  the  statute,  a 
copy  of  such  instrument  of  appropriation. 
So,  the  complaint  shows  that  the  judge  of  the 
court  in  vacation  appointed  by  warrant  three 
named  persons  to  appraise  appellant's  dam- 
ages by  reason  of  appellee's  act  of  appropria- 
tion; but  it  fails  to  show  whether  such 
appraisers  were,  or  were  not,  disinterested 
freeholders  of.  the  proper  county,  or  were, 
or  were  not,  duly  sworn,  as  required  by 
the  statute.  In  such  case,  also,  we  conclusive- 
ly presume  in  aid  of  the  appropriation  pro- 
ceedingSy  that  the  persons  appointed  were 
competent  appraisers,  under  the  statute,  and 
were  duly  sworn  as  such,  as  required  there- 
by." And  in  Seeombe  v.  Milwaukee,  etc.  R. 
Co.  90  U.  S.  108,  23  U.  S.  (L.  ed.)  67,  it 
was  said:  "The  judgment  of  condemnation 
in  this  case  was  rendered  by  a  compet^it 
court,  charged  with  a  special  statutory  juris- 
diction, and  all  the  facts  necessary  to  the 
exercise  of  this  jurisdiction  are  shown  to 
exist.  A  judgment  thus  obtained  is  no  more 
subject  to  impeachment  in  a  collateral  pro- 
ceeding than  the  judgment  of  any  other  court 
of  exclusive  jurisdiction.  If  it  were  so,  rail- 
road companies  would  have  no  assurance  that 
the  steps  taken  by  them  to  procure  the  right 
of  way  would  conclude  any  one,  and  tliey  would 
be  constantly  subject  to  vexatious  litigation." 
The  rule  was  stated  forcibly  in  Byrnes  v. 
Douglass,  23  Nev.  83,  42  Pac.  798^  wherein 
the  court  said:  "The  order  in  the  condemna- 
tion proceeding  authorised  the  defendant, 
during  the  pendency  of  those  proceedings,  to 
take  possession  of  that  part  of  the  tunnel 
which  passed  through  the  Atlantic  mining 
claim.  This  order,  if  valid,  would  seem  to 
be  a  complete,  d^ense  as  to  that  part  of  the 
ground.  Its  validity  is  attacked  only  upon 
one  point,  and  that  is  that  a  tunnel  construct- 
ed for  the  purpose  of  one  mine  cannot  be 
condemned  for  the  use  of  another  mine;  and 
a  long  list  of  authorities  are  cited  wherein 
that  principle  has  been  asserted.  We  do 
not,  however,  deem  it  necessary  to  decide  the 
point  upon  this  appeal.  As  this  is  a  col- 
lateral attack  upon  the  order,  the  question 


is  not  whether  it  is  erroneous,  but  whether 
the  court  had  jurisdiction  to  make  it."  hi 
New  Madrid  County  v.  Phillips,  125  Mo.  61, 
28  S.  W.  321,  the  court  said:  "The  eounty 
acquired  by  the  condemnation  the  right  to 
maintain  the  road  as  against  Mr.  Murray 
Phillips.  If  the  county  paid  too  much  for 
the  easement,  the  time  to  have  had  that  error 
corrected  was  in  that  very  proceeding.  The 
present  action  is  nothing  else  than  an.  at« 
tempt  to  review  collaterally  the  finding  for 
damages  in  favor  of  Mr.  Murray  Phillips  then 
made  by  the  commissioners.  The  finding  can- 
not be  thus  revised.  It  is  binding  on  the 
eounty  as  well  as  on  Mr.  Murray  Phillips, 
until  set  aside  in  some  direct  way.  This  is 
so  firmly  settled  by  recent  adjudications  that 
it  is  unnecessary  to  repeat  the  reasons  for 
the  ruling."  And  in  Foltz  v.  St.  Louis,  etc* 
R.  Co.  60  Fed.  316,  19  U.  S.  App,  576,  S 
G.  C.  A.  635,  it  was  said:  "There  are  three 
questions  that  the  trial  court  must  determine 
in  every  condemnation  proceeding,  viz :  First. 
Has  the  plaintiff  corporation  legal  capacity 
to  exercise  the  power  of  eminent  domain? 
Second.  Is  it  necessary  for  the  plaintiff  to 
take  the  land  it  seeks  to  condemn?  Third. 
Does  it  seek  it  for  a  public  use?  Every 
judgment  of  condemnation  is  necessarily  an 
affirmative  decision  of  each  of  these  questions. 
If  either  of  them  is  erroneously  decided,  the 
judgment  may  be  reversed  by  a  writ  of  error 
for  that  purpose;  but  to  hold  that  either  of 
these  questions  can  be  tried  de  novo  in  an 
action  of  trespass  ot  of  ejectment,  or  in  any 
other  collateral  proceeding,  would  be  counter 
to  our  views  of  justice,  of  the  reason  of  the 
case,  and  of  the  uniform  decisions  of  the 
courts." 

Application  of  Rulb. 

Where  the  judgment  in  a  condemnatioii 
suit  recites  that  process  was  duly  and  regu- 
larly served  on  a  certain  party  defendant, 
the  recital  is  conclusive  evidence  on  oollaieral 
attack  that  the  defendant  named,  .  whether 
sui  juris  or  laboring  under  disability,  waa 
served  with  process  in  the  manner  prescribed 
by  law.  McDonald  v.  Ft.  Smith,  etc.  R.  Co. 
105  Ark.  6,  150  S.  W.  135. 

Whether  one  of  the  commissioners  who  eon- 
ducted  the  proceedings  was  a  freeholder  as 
required  by  the  statute  is  not  open  to  oon- 
sideration  in  a  collateral  action  brought  by 
the  owner  of  the  land  taken.  Hullng  v.  Kaw 
Valley  R.  etc.  Co.  130  U.  B.  669,  0  S.  Ct.  608, 
32  U.  S.  (L.  ed.)  1045;  Chicagd,  etc.  R.  Co. 
V.  Griesser,  48  Kan.  663^  29  Pac.  1082;  Van 
Steenbergh  v.  Bigelow,  3  Wend.  (N.  Y.)  42.; 
Gulf,  etc.  R.  Co.  V.  Ft.  Worth,  etc.  R.  Co.  86 
Tex.  537,  26  8.  W.  54. 

Whether  the  land  taken  was  necessary  for 
the  public  use  cannot  be  raised  in  a.colUteraJ 
suit.     Hamilton  v.  Annapolis,  etc.  R.  Co.  1 


Md.  553,  dgirming  1  Md.  Ch.  107;  sUte  T. 
Superior  Ct.  49  Wash.  392,  95  Pac.  488. 
Especially  ia  this  true  where  the  landowner 
accepts  the  eompensation  and  no  objection 
is  made  for  a  long  time.  Drouin  v.  Boston, 
etc  K.  Co.  74  Vt.  343,  52  Atl.  957. 

Irregularities  in  condemnation  proceedings 
cannot  affect  the  validity  of  such  proceedings 
in  a  collateral  action  of  ejectment.  Secombe 
T.  Milwaukee,  etc.  R.  Co.  90  U.  S.  108,  23 
U.  S.  (L.  ed.)  67;  Leath  v.  Corbia,  175  Ala. 
486,  57  So.  972;  Tuller  v.  Detroit,  97  Mich. 
597,  56  N.  W.  1032. 

The  authority  of  the  Secretary  of  War  to 
acquire  certain  land  for  levee  construction 
eannot  be  questioned  in  a  criminal  prosecu- 
tion for  injury  to  the  levee.  Houek  v.  U.  S.  201 
Fed.  862,  120  C.  C.  A.  200.  Nor  can  a 
deputy's  title  to  the  office  he  was  exercising  in 
condemnation  proceedings  be  questioned  in  a 
collateral  action.  State  v.  Superior  Ct.  49 
Wash.  392,  95  Pac.  488. 

Objection  to  the  description  of  the  land 
taken  in  condemnation  proceedings  cannot  be 
raised  in  a  collateral  action.  St.  Joseph  Hy- 
draulic Co.  y.  Cincinnati,  etc  R.  Co.  109 
Ind.  172,  9  N.  £.  727,  Chase  v.  Oregon  City, 
72  Ore.  112,  143  Pac.  629.  Nor  can  an  ob- 
jection be  made  in  such  an  action  to  a  change 
of  line  by  the  railroad  company  prosecuting 
the  proceedings.  Davidson  v.  Texas,  etc.  R. 
Co.  29  Tex.  Civ.  App.  54,  67  S.  W.  1093. 

In  an  action  for  trespass  the  plaintiff  can- 
not attack  eminent  domain  proceedings  by 
ahowing  that  a  condition  precedent  to  con- 
demnation was  not  complied  with.  Ney  y. 
Swinney,  36  Ind.  454.  So  the  conclusion  of 
the  court  that  the  facts  of  the  case  brought 
it  within  the  meaning  of  the  statute  cannot 
be  impeached  in  a  collateral  action  for  dam- 
ages. Merchantile  Trust  Co.  v.  Pittsburgh, 
etc.  R.  Co.  29  Fed.  732.  Similarly  the  claim 
that  the  legislative  acts  under  which  the 
property  was  condemned  were  not  broad 
enough  to  cover  that  property  cannot  be  set 
up  in  an  action  of  ejectment.  New  York  y. 
Wright,  53  Hun  607  mem.  12  N.  Y.  S.  20. 
The  authority  of  a  railroad  company  to  con- 
struct a  certain  branch  road  for  which  the 
plaintiff's  property  was  taken  cannot  be  as- 
sailed in  an  action  of  ejectment  or  trespass. 
Evans  v.  Haefner^  29  Mo.  141.  Likewise 
whether  a  city  had  power  to  proceed  againstt 
a  part  only  of  the  lands  designated  for  con- 
demnation cannot  be  raised  in  a  supplemental 
proceeding  to  collect  the  amount  awarded  for 
compensation.  South  Chicago  City  R.  Co. 
V.  Chicago,  196  Dl.  490,  63  N.  B.  1046.  The 
sufficiency  of  evidence  supporting  a  fact  found 
to  be  true  in  condemnation  proceedings  can- 
not be  passed  on  in  any  collateral  proceeding. 
Galena,  etc.  R.  Co.  v.  Pound,  22  111.  399. 
Nor  can  the  question  who  is  entitled  to  re- 
eaive  tiie  compensation,  whelre  it  is  adjudieat- 
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ed  in  the  eminent  domain  proceedings,  be 
inquired  into  collaterally.  Farrington  v. 
New  York,  83  Hun  124,  31  N.  Y.  S.  371,  63 
N.  Y.  St.  Rep.  820. 

Where  it  appeared  that  while  a  proceeding 
was  in  progress  to  condemn  a  part  of  a  lot 
for  an  alley,  a  second  proceeding  was  com- 
menced to  condenm  the  remainder  of  the  lot 
for  a  street,  it  was  held  that  the  award  in 
the  second  proceeding  could  not  in  an  appeal 
in  the  first  proceeding  be  attacked  as  being 
too  low.  Fay  v.  District  of.  Columbia,  33 
App.  Cas.   (D.  C.)   366. 

Where  the  board  of  county  supervisors  is 
authorized  to  condemn  land  for  public  high- 
ways, the  order  of  the  board  cannot  be  col- 
laterally attacked.  Humboldt  County  v. 
Dinsmore,  75  Cal.  604,  17  Pac.  710;  Levee 
Dist.  No.  9  V.  Farmer,  101  Cal.  178,  35  Pac. 
569,  23  L.R.A.  388;  Siskiyou  County  v.  Gam- 
lich,  110  Cal.  94,  42  Pac.  468 ;  Sutter  County 
v.  Tisdale,  136  CaL  474,  69  Pac.  141. 

Void  Proceeding. 

Where,  however,  the  judgment  or  award  in 
eminent  domain  proceedings  is  absolutely 
void,  a  different  rule  applies;  and  in  such  a 
case  the  proceedings  can  be  impeached  col- 
laterally. Kanne  v.  Minneapolis,  etc.  R. 
Co.  33  Minn.  419,  23  N.  W,  854;  Ells  v. 
Pacific  R.  Co.  51  Mo.  200;  Williams  v.  Mon- 
roe, i?5  Mo.  574,  28  S.  W.  853;  Clement  v. 
Barns>  43  N.  H.  609;  Adams  v.  Washington, 
etc.  R.  Co.  10  N.  Y.  328,  reversing  11  Barb. 
414;  Sduthem  Kansas  R.  Co.  v.  Vance  (Tex.) 
155  S.  W.  696;  Justice  v.  Georgia  Industrial 
Realty  Co.  109  Va.  366,  63  S.  £.  1084;  In 
Re  Third,  etc.  Aves.  49  Wash.  109,  94  Pac. 
1075,  95  Pac.  862.  See  also  McDonald  v.  Ft. 
Smith,  etc.  R.  Co.  105  Ark.  5,  150  S.  W.  135; 
Thompson  v.  Chicago,  etc.  R.  Co.  110  Mo. 
147,  19  S.  W.  77;  Norwood  v.  Gonzales  Coun- 
ty, 79  Tex.  218,  14  S.  W.  1057.  And  see  the 
reported  case.  Thus,  in  Williams  v.  Mon- 
roe, supra,  the  court  said:  "We  all  agree 
that  condemnation  proceedings  under  these 
statutes  ara  judicial,  and  that,  when  once 
the  court  has  acquired  jurisdiction  over  the 
persons  and  subject  matter,  the  judgment,  if 
within  the  power  of  the  court,  is  not  open 
to,  collateral  attack.  .  .  .  But  this  doc- 
trine, when  rightly  understood,  does  not  in 
the  least  shake  the  authority  of  those  deci- 
sions in  this  state  which  hold  that,  although 
the  record  of  a  court  of  general  jurisdiction 
recites  that  defend^ts  have  heeaa,  duly  served 
with  process,  it  is  competent  to  overthrow 
such  recital  by  showing  by  oth^r  portions  of 
the .  record-  of  equftl  dignity^-  and  importing 
equal.. veri^>  that  such  reoitfil  of  service  is 
not  true. 

Aocprdingly,  it  was  held' in  SsAniie  v.  Min- 
nesota; «to.  R..  Co.  33  MiBB.  419,  23  N.  W. 
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854,  that  the  owner  of  land  taken  under 
proceedings  void  for  want  of  notice  could 
recover  possession  and  damages  in  a  separate 
action.  And  in  Adams  v.  Washington^  etc. 
R.  Co.  10  N.  Y.  328,  it  was  held  that  evidence 
was  admissible  to  prove  the  falsity  of  the 
record  of  the  eminent  domain  proceedings  in 
order  to  show  a  lack  of  jurisdiction. 

In  Hamilton  v.  Annapolis,  etc.  R.  Co.  1  Md. 
553,  the  court  seemed  to  think  it  necessary 
to  determine,  though  in  a  collateral  suit, 
whether  the  corporation  that  had  exercised 
the  rights  of  eminent  domain  had  been  for- 
bidden to  act  in  that  particular  case  by  its 
charter. 

In  Justice  ▼.  Georgia  Industrial  Realty  Co. 
109  Ya.  366,  63  S.  E.  1084,  the  court  said: 
"We  have  the  case  of  a  municipal  corpora- 
tion, under  the  guise  of  acquiring  private 
property  for  public  use,  in  point  of  fact 
fraudulently  procuring  the  condemnation  of 
private  property  for  private  use.  The  ques- 
tion which  confronts  us,  therefore,  is  shall 
a  court  of  equity  Banction  a  proceeding  of  this 
character  upon  the  hypothesis  that  a  judg- 
ment thus  obtained  is  not  amenable  to  col- 
lateral attack  at  the  suit  of  the  appellant, 
whose  inchoate  right  of  dower  has  since  be- 
come consummate.  The  decision  of  the  trial 
court  is  placed  upon  the  ground,  ^that  Mr. 
Justis  was  the  only  necessary  party  interest- 
ed in  the  condemnation  proceedings  had  in 
the  hustings  court,  except  the  city  of  Rich- 
mond, and  that  the  decision  of  the  hustings 
court  upon  all  questions  involved  in  that 
controversy  is  impregnable  to  collateral  at- 
tack.* The  conclusion  of  the  learned  court 
would  unquestionably  be  sound  in  a  lawful 
proceeding  against  the  husband  to  condemn 
land  in  which  the  wife  had  an  inchoate  right 
of  dower.  In  such  case  the  wife,  not  being 
a  necessary  party  under  the  statute,  on  the 
principle  of  representation,  would  be  con- 
cluded, however  irregular  the  proceedings  or 
erroneous  the  judgment  might  be.  But  the 
view  taken  by  the  lower  court  loses  sight  of 
the  distinction  between  a  judgment  which  is 
voidable  simply  by  reason  of  error  of  judg- 
ment of  the  court  which  rendered  it,  upon 
matters  within  the  pleadings  and  issues,  and 
a  judgment  voidable  for  fraud  practiced 
upon  the  court  which  rendered  it,  and 
which  is  extrinsic  and  collateral  to  any 
issue  submitted  to  its  determination.  The 
judgment  in  the  first  instance  can  only 
be  corrected  by*  writ  of  error  or  other 
direct  proceedings,  but  in  the  last  it  may  be 
impeached  collaterally.  .  .  .  lliat  distinc- 
tion seems  t6  be  clearly  recognized  by  the 
authorities.  For  instance,  if  a  court  of 
general  jurisdiction  in  condemnation  pro- 
ceedings, with  the  facts  before  it,  erroneous- 
ly appropriates  'private  prof>erty  for  private 
Use,  that  is  an  error  of  judgment  lor  which 


its  sentence  may  be  reversed  on  writ  of 
error.  But  if,  on  the  other  hand,  the  court 
could  be  induced  to  render  such  judgment  by 
the  fraudulent  concealment  of  the  facts  upon 
which  it  is  founded,  such  judgment  is  liable 
to  collateral  impeachment." 
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California  Supreme  Court — May  28,  1913. 
165  Cal.  497;  133  Pac,  280. 


Bnildins  Co^txaots  «  TenBination  for 
Default  of  Contraotor  -*  Requisites 
.of  Notieo. 

Where  a  building  contract  contains  provi- 
sions authorizing  the  owner,  on  certificate  of 
the  architect,  and  after  notice  to  the  con- 
tractor, to  provide  labor  and  materials,  or 
terminate  the  contract,  the  certificate  of  the 
architect  must  substantially  comply  with  the 
contract,  and  the  notice  to  the  contractor, 
following  the  certificate,  must  fully  advise 
the  contractor  of  what  the  owner  demands. 

[See  Ann.  Cas.  1914D  2S6.] 

Right  of  Owner  to  Complete  'Work* 

A  building  contract  which  provides  that, 
on  the  architect  certifying  to  the  failure  of 
the  contractor,  to  supply  skilled  workmen  or 
proper  material,  or  to  prosecute  the  work 
with  promptness,  the  owner  may,  after  three 
days'  notice,  provide  labor  and  materials  and 
deduct  the  cost  thereof  from  any  money  then 
or  thereafter  to  become  due  the  contractor, 
and  that,  if  the  architect  shall  certify  that 
the  failure  is  sufficient  grounds  for  such  ac- 
tion, the  owner  may  terminate  the  employ- 
ment, and  enter  on  the  premises,  and  employ 
persons  to  finish  the  work,  and,  in  case  of 
discontinuance  of  the  employment  of  the  con- 
tractor, he  shall  not  receive  any  further  pay- 
ment until  the  work  shall  be  finished,  does 
not  contemplate  a  termination  of  the  employ- 
ment of  the  contractor  for  only  a  part  of 
the  work,  but  as  to  any  part  of  the  work 
touching  which,  according  to  the  architect's 
certificate,  the  contractor  is  delinquent,  the 
owrer  may  furnish  the  necessary  labor  and 
material  to  be  used  by  and  charged  to  the 
contractor,  but  may  not  oust  the  contractor 
from  that  part  of  the  work  and  undertake 
to  perform  it  independent  orf  him,  though, 
where  the  eonttractor  has  become  so  delin- 
quent as  to  justify  a  termination,  the  owner, 
on  the  architect's  certificate  to  that  efteot» 
may, .  after  proper  notice,  terminate  it. 
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Same. 

Where  an  owner^  employing  a  building 
contractor,  fails  to  give  lawful  notice  to  the 
contractor  of  the  termination  of  the  contract, 
as  authorized  by  the  contract,  on  receiving  a 
proper  architect's  certificate,  the  owner  may 
not  take  charge  of  the  work,  or  any  part 
thereof,  and  tiie  oontraeior  may  resist  the 
attempt  of  the  owner  to  do  so. 

CoBoliLsiTeiiess    •£    Avektieot's    Oertifl* 

oate. 

Where  a  building  contract  authorizes  the 
architect  to  determine  and  certify  the  exist* 
ence  of  a  fact,  material  to  a  proceeding  under 
the  contract,  the  certificate  of  the  architect, 
duly  made,  that  the  fact  exists  is  conclusive 
on  the  parties  as  to  the  thing  to  be  done  to 
which  the  fact  relates,  or  as  to  which,  under 
the  proceeding,  it  is  to  affect  the  rights  of 
the  parties,  except  for  fraud  or  gross  mistake 
amounting  to  fraud. 

[See  Ann.  Cas.  1913A  180.] 

Rig^ht  of  Oontraotor  to  Instalment  — 
Delay  in  Proseentine  \^ork. 

The  provisions  in  a  building  contract, 
which  authorize  the  owner  to  terminate  the 
contract  on  the  architect  certifying  that  the 
delinquencies  of  the  contractor  justify  such 
action,  and  which  authorize  the  owner,  on 
terminating  the  contract,  to  enter  on  the 
premises  and  complete  the  work,  and  provide 
that,  in  case  of  discontinuance  of  the  employ- 
ment, the  contractor  shall  not  be  entitled  to 
receive  any  further  payment  until  the  work 
is  finished,  do  not  affect  the  right  of  the  con- 
tractor, under  the  provision  for  partial  pay- 
ments as  the  worK  progresses,  to  receive 
moneys  due  him  for  work  already  done,  un- 
less there  is  an  actual  discontinuance  of  the 
employment,  in  which  case  he  is  not  entitled 
to  any  further  payment  until  the  work  has 
been  completed  by  the  owner^  and  the  archi- 
tect's certificate  of  .delinquency,  authorizing 
a  termination  of  a  contract,  is  conclusive  for 
the  purpose  of  authorizing  a  termination,  and 
for  the  purpose,  after  termination,  of  author- 
izing the  owner  to  refuse  further  payments, 
and  where  the  architect  merely  certifies  to 
the  failure  of  the  contractor  to  prosecute  the 
work  diligently,  the  contractor  is  entitled  to 
the  partial  payment  stipulated  for  during 
the  month  preceding  the  making  of  the  cer- 
tificate. 

Jndement  for  Cotttraetov.—  Provision 
for  Paying  Snlicontractor, 

Where  an  owner,  required  to  pay  the  build- 
ing contractor  monthly  as  the  work  pro- 
gressed, refused  to  make  a  monthly  payment 
on  the  ground  that  he  had  lawfully  termi- 
nated the  employment,  and  the  owner,  when 
sued  by  the  contractor  for  the  value  of  the 
work  done,  did  not  rely  on  the  existence  of  a 
claim  against  the  contractor,  in  favor  of  a 
subcontractor,  as  an  excuse  for  the  riefusal 
to  pay,  the  owner  could  not  complain  of  a 
judgment  'for  plaintiff  with  ia  direction  that 
a  subcontractor's  claim  should  be  paid' out 
of  the  amount  of  the  judgment. 

Jticbt  to  Payment  *-  Architect's  Cer- 
tificate Refused. 

Where  it  was  the  custom  for  a  contractor, 
entitled  to  monthly  payments  on  certificates 


of  the  architect,  to  present  ea^h  month  to 
the  arc)iitect  an  estimate  of  the  w^ork  done 
and  material  furnished  the  preceding  month, 
and  for  the  architect  to  examine  the  work 
and  certify  that  it  was  done  to  his  satisfac- 
tion, and  when  a  monthly  estimate  was  pre- 
sented to  the  architect,  the  architect  replied 
that  he  had  been  instructed  by  the  owner  not 
to  give  the  certificate,  and  the  owner  declared 
that  he  would  not  make  any  more  payments, 
and  there  was  no  claini  that  the  work  for 
the  preceding  month  had  not  been  properly 
done,  or  any  suggestion  that  the  want  of  the 
architect's  certificate  was  the  ground  for  re- 
fusing payment,  and  the  work  for  the  month 
was,  in  fact,  well  done,  the  payment  for  the 
work  becomes  due,  tliough  the  architect  did 
not  approve  and  certify  to  the  work. 
Rescission  by  Contractor  —  Failnre  to 

Pay  Instalment. 

Where  an  owner,  required  to  make  monthly 
payments  to  the  contractor  as  the  work  pro- 
gressed, wrongfully  refused  to  make  a  month- 
ly payment,  it  is  a  breach  of  contract,  and 
the  contractor  can  rescind  and  sue  on  a  qiian- 
tum  meruit  for  the  work  done  and  materials 
furnished. 

[See  note  at  end  of  this  case.] 

Same. 

The  rule  that  a  rescission  of  a  contract  by 
otie  party  thereto,  without  the  consent  of  the 
adverse  party,  cannot  be  made  except  by  one 
who  is  not  in  default  applies  where  the  obli- 
gations on  which  each  party  is  in  default  are 
dependent  and  concurrent,  or  where  the  re- 
scinding party's  default  is  so  related  to  the 
obligation  in*  which  the  adverse  party  has 
failed  that  it,  in  some  manner,  affects  per- 
formance, or  the  duty  of  the  latter  to  per- 
form, but  does  not  apply  to  a  building  con- 
tractor whose  sole  default  is  that  he  has  not 
been  diligent  in  performance ;  and-  where  .the 
owner  refuses  to  make  a  monthly  payment 
(due  under  the  cpntract,  the  contractor  may 
rescind. 

[See  note  at  end  of  this  case.] 
Conolnaiveness    of    Architect's    Certifl- 

cate. 

A  certificate  of  an  architect  that  the  con- 
tractor has  failed  to  prosecute  the  work  with 
diligence,  iriade  pursuant  to  a  stipulation  in 
the  contract  authorizing  a  termination  of  the 
contract  on  the  architect  certifying  that  the 
deMnqueneies  of  the  contractor  justify  it,  is 
at  most  only  prima  facie  evidence  in  any 
collateral  matt^,  and  is  not  conclusive  in  an 
action  by,  the  contractor  for  the  value  of 
work  done  and  material  furnished. 

[See  Ann.  Cas.  19i3A  180.] 

Time     for     Completion     of     Work     «- 
\^aiyer. 

Evidence  held  to  sustain  a  finding  that  an 
owner,  employing  a  contractor  to  construct  a 
building,  waived  the  tiine  of  performance 
specified  iii  the  contract,  so  that  he  could  not 
recover  damages  for  delayt  in  completing  the 
trork.  •  ■•'.     '  

[See- 134  Am.  St.  Rep.  693.} 

•  < 

Oral  Extension  of  Time. 

A  substantial  (ierf ormalbce  of  an  oral  agree- 
ment for  an  extension  of  time  for  the  com- 
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pletion   of   a   building   contract   reduced   to 
writing  makes  the  oral  agreement  a  lawfnl 
alteration  of  the  written  contract. 
[See  Ann.  Cas.  1014A  467.] 

Effect  ef  WalTer  of  Stipulation  aa  to 
Time. 

Where  time  of  performance  of  a  biiilding 
contract,  made  of  the  essence,  ia  once  Waived, 
another  date  for  performance  can  only  be 
fixed  by  definite  notice,  or  by  conduct  equiva- 
lent thereto. 
Harmleu   Error  «   OTormlinc   of   tie- 

mnrrer. 

Where  the  issues  on  a  cross-complaint  are 
tendered  by  the  atl^mative  all^ations  of  tiie 
answer  of  defendant,  and  the  evidence  re- 
lating thereto  is  fully  presented,  and  the 
findings  embrace  them  all,  overruling  of  de- 
murrers to  the  answers  to  the  cross-com- 
plaint is  not  prejudicial  error. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:  SnTBTEVANT, 
Judge. 

Action  for  labor  and  material  furnished. 
American-Hawaiian  Engineering  and  Con- 
struction Company,  plaintiff,  and  Emma  G. 
Butler,  et  al.,  defendants.  Judgment  for 
plaintiff.  Defendant  named  appeals.  The 
facts  are  stated  in  the  opinion.    Affibmh). 

Charles  W.  Black  for  appellant. 

Edgar  C.  Chapman  for  plaintiff. 

Robert  E.  Countryman  for  defendant  Wes- 
tern Expanded  Metal  and  Fireproofing  Com- 
pany. 

[502]  Shaw,  J. — The  defendant  Butler,  ap- 
peals from  the  judgment  and  from  an  order 
denying  her  motion  for  a  new  trial.  The 
following  statement  of  the  case  and  discussion 
of  the  first  question  presented  are  taken  from 
the  opinion  prepared  by  Mr.  Justice  Hen- 
shaw,  upon  which  the  case  was  decided  in  de- 
partment : 

"Plaintiff's  complaint  is  in  the  form  of  a 
common  count  for  the  value  of  labor  and 
material  furnished  defendant.  Defendant's 
answer  is  by  denial,  by  certain  affirmative 
defenses  and  by  counterclaim.  To  the  end 
that  complete  equity  might  be  done,  the  court 
ordered  the  respondent,  the  Western  Expand- 
ed Metal  and  Fireproofijig  Company,  corpora- 
tion, and  a  subcontractor  of  plaintiff,  to  be 
brought  in.  This  was  done  under  a  cross- 
complaint  filed  by  defendant.  The  purpose 
of  80  bringing  in  the  Metal  and  Fireproofing 
Company  was  that  there  might  be  made  by 
tbe  court  an  apportionment  to  it  of  such 
share  of  the  judgment  awarded  to  the  plain- 
tiff as  might  be' just,  so  thai  the  defendant 
might  not  be  subjected  to  further  litigation 
and  perhaps  compelled  to  pay  a  double  judg- 
ment. The  judgment  waa  in  flavor  of  plaintiff 
in  the  sum.  [503]  of  $67,326.43,  of  which  the 


Metal  and  Fireproofing  Company,  as  a  suIh 
contractor,  was  awarded  $21,373.08. 

''The  plaintiff  had  been  engaged  in  the  con- 
struction of  a  building  for  defendant  imder  a 
written  contract.  Defendant,  contending  that 
plaintiff  had  violated  the  .terms  of  the  con- 
tract^ completed  tiie  building  at  her  own 
expense,  and  her  counterclaim  ia  composed  of 
tbe  items  of  liquidated  d^unages,,  of  the  excess 
which  she  was  obliged  to  pay  for  the  com- 
pletion of  plaintiff's  contract  over  and  alcove 
the  contract  price  and  of  lost  rents.  The  con- 
tractor, upon  the  other  hand,  insists  that  de- 
fendant first  breached  the  contract,  and  that 
by  reason  of  this  breach  he  was  justified  in 
rescinding,  as  in  fact  he  did  rescind,  and 
therefore  is  entitled  to  recover  in  his  action 
of  qwmtwm,  meruit  and  voiehat  the  value  of 
the  labor  and  material  which  he  had  bestowed 
upon  and  placed  in  defendant's  building. 
This,  in  skeleton  form,  presents  the  general 
controversy  between  the  parties.  As  one  of 
the  specific  defenses,  defendant  set  up  the  con- 
tract, pleaded  the  failure  and  neglect  of  plain- 
tiff for  more  than  the  period  of  two  years  to 
supply  the  sufficiency  of  workmen  and  ma- 
terial and  a  failure  to  prosecute  the  work 
with  promptness  and  diligence,  pleaded  the 
certificate  of  the  architect  authorizing  the 
defendant  to  terminate  the  employment  of 
plaintiff,  and  that  accordingly  'on  or  about 
the  12th  of  September,  1907,  the  defendant 
terminated  the  employment  of  the  plaintiff  as 
mentioned  in  said  notice,  and  attempted  by 
her  agents  and  servants  to  enter  upon  the 
premises;'  that  the  entry  of  her  agents  and 
servants  was  resisted  and  'thereafter,  on  or 
about  the  fourteenth  day  of  September,  A.  d. 
1907,  the  defendant,  because  of  such  resistance 
and  because  of  the  continued  failure  and 
neglect  of  the  plaintiff  to  supply  a  sufficient 
number  of  workmen  and  of  materials,  and  the 
continued  failure  of  the  plaintiff  to  prosecute 
the  work,  wholly  terminated  the  employment 
of  the  plaintiff  for  the  said  work  provided 
in  the  said  contract,  and  thereafter,  on  or 
about  the  seventeenth  day  of  September,  a.  d. 
1907,  the  plaintiff  quit  work  on  the  said 
building  and  left  the  said  building  in  an  un- 
finished condition.' 

"The  contract  between  these  parties  is  in 
the  form  approved  by  the  Architects'  As- 
sociation and  is  in  general  use  throughout 
the  United  States  and  Canada.  The  terms 
of  this  contract  [504]  pertinent  to  the  ques- 
tions under  consideration  are  the  following: 

"By  paragraph  one  the  contractor  agreed 
that  it  would  'well  and  sufficiently  perform 
and  finish,  under  the  direction  and  to  the 
satisfaction'  of  the  architects  all  work  agreed 
by  the  contractor  to  be  performed  by  it. 

"By  paragraph  seven  time  is  declared  to  be 
of  the  essence  of  the  contract. 
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"By  psimgmph  eight  the  oontractor  agreed 
to  prosecute  the  work  with  diligeace  and  to 
complete  it  aecording  to  the  plans  on  or  be* 
lore  September  1,  1906k  The  contractor 
agreed  to  pay  $200  a  day  as  liquidated  dam- 
ages for-  every  day  alter ,  the  date  .ilxcd  lor 
ecmipleiion  on  which  the  eontraot  stood  un- 
oompleted. 

"By  paragraph  ten  prrovision  is  Inade  lor 
extending  the  time  lor  the  completion  ol  the 
contract  when  delay  was  caused  by  the  owner 
or  by  the  act  ol  Gk>d  but  ^tensions  were  not 
to  be  recognized  unless  a  claim  were  present- 
ed in  writing  by  the  eontraotor  at  the  time  ol 
the  delay  whereupon  the: architects  were  to 
ascertain  and  certily  the  amount  ol  addition^ 
al  time  to  be  allowed. 

''Paragraph  sixteen  is  as  Mlows:  'Should 
the  contractor  at  any  time  rehite  or  neglect 
to  supply  a  sufficiency,  ol  properly  skilled 
workmen,  or  ol  materials  ol  the  pi-oper  t}nali^ 
ty,  or  lail  in  any  respect  to  prosecute  the 
work  with  promptness  aiid  diligence,  or  lail 
in  the  performance  ol  any  ol  the  agreements 
OB  his  part  herein  contained,  such  relusal, 
neglect  or  lailure  being  certified  by  the  archi^ 
tects,  the  owner  shall  be  at  liberty,  alter 
three  days'  written  notice  to  the  contractor, 
to  provide  any  such  labor  and  materials,  and 
to  deduct  the  costs  thereol  Irom  any  money 
then  due  or  thereaiter  to  become  due  to  the 
contractor  under  this  contract;  and  il  the 
architects  shall  certily  that  such  relusaU 
neglect  or  lailure  is  sufficient  groimds  lor 
such  action,  the  owner  shall  also  be  at  liberty 
to  terminate  the  employmott  ol  the  contractor 
for  the  said  work  and  enter  upon  the  premises 
and  take  possession  ol  all  materials  thereon, 
and  to  employ  any  other  person  or  persons 
to  finish  the  work,  and  to  provide  the  ma- 
terials therelor;  and  in  case  ol  such  discon- 
tinuance ol  the  employment  ol  the  contractor, 
he  shall  not  be  entitled  to  receive  any  lurther 
payment  under  this  contract  until  the  said 
work  shall  be  wholly  [505]  finished  at  which 
time,  11  the  unpaid  balance  ol  the  amount  to 
be  paid  under  this  contract  shall  exceed  the 
expense  incurred  by  the  owner  in  finishing 
the  work,  such  excess  shall  be  paid  by  the 
owner  to  the  contractor,  but  il  such  expense 
shall  exceed  the  unpaid  balance,  the  eon- 
tractor  shall  pay  the  difference  to  the  owner. 
The  expense  ihcurred  by  the  owner,  as  herein 
provided,  either  lor  luiiiishing  materials  or 
for  finishing'  the  work  and  any  damage  in- 
curred through  such  delault  shall  be  audited 
and  certified  by  the  architects.' 

''By  paragraph  seventeen  payments  ol 
monthly  installmenta  Were  to  be  made  to 
the  contractor.  These  payments  were  to  be 
■sventy-five  per  cent  ol  the*  value  ol  the 
workmanship  and  materials'  incorporated  by 
the  contractor  in  the  building  during  the  pre- 
vious 'month.     No  progress  payments  were 
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to  be  made  until  the  architects  certified  in 
writing  that  all. the  work  upon  the  perlorm- 
ance  ol  which  the  payment  is  to  become  due 
had  been  done  to  their  satislaption,  and  until 
satislactory.  evidence  was  produced  that  the 
premises  were  iree  Irom  liens  and  claims 
chargeable  to  .defendant. 

"Pacsgraph.  eighteen,  is  as  loUows:  'It  is 
lurther  mutually  agreed  between  the  parties 
hereto  that  no  certificate  given  or  psyment 
made  under  this  contract,  exe^t  the  final 
certificate  or  final  payment,  shall  be  conclu- 
sive evidence  ol  the  perlormance  ol  this  con- 
tracty  either  wholly  or  in  part  against  any 
claim  ol  the  owner,  and  no  payment  made 
(even  the  final  payment)  or  the  partial  or 
complete  release  ol  any  sureties  given  in 
connection  with  this  contract  shall  be  con- 
strued as  an  acceptance  ol  delective  work,  or 
as  a  release  ol  the  contractor  Irom  the  obli- 
gation to  promptly  repair  and  make  good 
such  delective  work,  as  soon  as  discovered, 
and  to  reimburse  the  owner  lor  any  loss  or 
damage  resulting  Irom  such  delective  work.' 
.  "The  certificate  given  by  the  architects  to 
the  owner  is  as  loUows: 

"August  26,  1907. 

To  Mrs.  Emma  G.  Butler,  2005  Sutter  St.> 
"  'San  Francisco,  Oalilomia. 

'"We  hereby  certily  that  the  American- 
Hawaiian  Engineering  and  Construction  Com- 
pany, Ltd.,  the  contractor  lor  certain  work 
on  your  building  in  course  ol  construction  on 
the  southwest  comer  of  G^ry  and  Stockton 
Streets  in  the  City  [506]  and  County  ol  San 
Francisco,  State  ol  Calilornia,  has  lailed 
and  neglected  to  supply  a  sufficient  number  ol 
workmen  and  has  lailed  and  neglected  to  sup- 
ply sufficient  materials  to  perlorm  the '  ioV 
lowing  ol  the  said  work  according  to  the 
terms  ol  its  contract, — ^namely:  The  plumb- 
ing work,  the  ornamental  iron  work,  the  work 
on  the  sidewalk  arches,  the  sidewalk  work 
generally,  the  work  on  the  elevator  tops  and 
the  work  connected  with  the  main  rool  ol  the 
said  building. 

"  'And  we  hereby  lurther  certily  that  the 
said  contractor  has  lailed  and  neglected  to 
prosecute  the  above  mentioned  work,  and  the 
work  generally  to  be  perlormed  by  it  under 
its  said  contract  with  promptness  and  dili- 
gence. 

"  'And  we  hereby  lurther  certily  that  the 
said  lailure  and  n^lect  ol  the  said  contractor 
is  seriously  delaying,  interrupting  and  pre- 
venldng  the  proper  prosecution  ol  the  work  on 
other  branches  ol  the  said  building  not  in- 
cluded in  the  said  contract. 

"'And  we  hereby  lurther  certify  that  the 
said  lailure  and  neglect  ol  the  said  contractor 
are  sufficient  grounds  to  warrant  you  in  ter- 
minating the  employment  ol  the  said  con- 
tractor lor  the  said  work>  and  to  warrant  you 
In  entering*  upon  the  said  premises  and  taking 
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poBsesBicn  of  all  materials  thereon,  and  in 
employing  any  other  person  or  persons  to 
finish  the  ^  said  work  and  to  provide  the  ma- 
terials therefor. 

'"Rbh)  Bbob. 
"  *By  Jas.  W.  Reid, 
"  ^Architects  of  the  said  Building.' 

"The  notification  given  by  the  owner  to 
the  contractor  is  as  follows: 

"  *San  Francisco,  Cal.,  September  3,  1907. 
**  'To  the  American-Hawaiian  Engineering  and 
Construction   Company,   Ltd.,   332  Turk 
St.,  San  Francisco,  Cal. 

"  'You  are  hereby  notified  that  Reid  Broth- 
ers, architects  of  the  building  in  course  of 
construction  for  the  undersigned  on  the  souths 
west  corner  of  Geary  and  Stockton  streets, 
in  the  city  and  county  of  San  Francisco,  state 
of  California,  have  issued  a  certificate,  of 
which  the  inclosed  is  a  copy. 

"  *And  you  are  hereby  further  notified  to 
supply  a  sufficient  number  of  workmen  <and 
suilicient  materials  to  perform  the  following 
work  on  said  building  which  you  are  required 
to  perform  under  your  contract  with  the  un- 
dersigned, and  [507]  to  prosecute  the  said 
work  with  promptness  and  diligence:  The 
plumbing  work,  the  ornamental  iron  work, 
the  work  on  the  sidewalk  arches,  the  sidewalk 
work  generally,  the  work  on  the  elevator 
tops,  and  the  work  connected  with  the  main 
roof  generally. 

"  *And  you  are  hereby  further  notified  that 
if  you  fail  or  neglect,  for  the  period  of  three 
(3)  days  after  this  notice  shall  have  been 
served  upon  you,  to  supply  a  sufllcient  number 
of  workmen  and  sufficient  materials  to  per* 
fotm  the  said  woi'k  and  to  prosecute  the  said 
work  with  promptness  and  diligence,  the  un- 
dersigned will  terminate  your  employment  for 
the  said  work,  and  will  enter  upon  the  said 
premises  and  take  possession  of  all  materials 
thereon,  and  will  employ  others  to  finish  the 
said  work  and  will  provide  the  materials 
therefor,  and  will  otherwise  proceed  as  in  the 
said  contract  provided. 

***Yours,  etc., 
"  'Emma  G.  Butler, 
*By  H.  C.  Breeden, 
*Her  attorney  in  fact.* 
'Certain  of  the  court's  findings  are  as  fol- 
lows: 

"'8.  That  on  the  4th  day  of  September, 
1907,  plain tfflf  made  and  presented  to  defend- 
ant its  estimate  of  all  of  the  materials 'and 
labor  incorporated  in  said  building  by  plain- 
tiff during'  the  month  of  August,  1907, 
amounting  to  the  sunt  of  $16,311.58,  accom^ 
panied  with  a  demand  that  seventy-five  per 
cent  of  the  amount  thereof,  to  wit,  $12,233.64, 
be  paid  to  plaintiff;  but  said  seventyfive  per 
cent  of  said  last  motioned  estimate  was  not 
the^  or  evet  paid  by  defendant^  nor  did  de- 
fendant ever  pay  ot  offer  td  pay  plaintiff  any 
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portion  of  the  aame,  nor  has  defendant  ever 
paid  or  offered  to  pay  plaintiff  for  any  mar 
teriaifl  and  labor  incorporated  in  said  build* 
ing  subsequent  to  the  month  of  July,  1907>. 

"  '9.  That  on  or  about  the  17th '  day  of 
September,  1907,  plaintiff  again  demanded 
of  defendant  the  payment  to  it  of  the  sum 
of  $12,233.69,  the  same  being  seventy-five  per 
cent  of  the  value  of  the  materials  and  labor 
so  as  aforesaid  incorporated  in  said  building 
during  the  m<Mith  of  August,  1907,  but  de- 
fendant, without  stating  any  reason,  cause, 
or  excuse  for  so  doing,  did  then  and  there 
refuse,  and  has  ever  since  refused^  to  pay 
seventy-five  per  cent^  or  any  per  .cent,  of.  said 
last  named  sum  or  any  sum  of  money  what- 
ever.' 

[508]  "  '10.  That  after  auoh  last  mentioned 
refusal  on  the  part  of  defendant  on  to  wit, 
the  17th  day  of  September,  1907,  plaintiff, 
rescinded  the  said  contract  so  as  aforesaid 
made  and  entered  into  on  said  29th  day  of 
June,  1905,  by  and  between  defendant  and 
plaintiff,  and  did  cease  to  furnish  any  ma- 
terials or  perform-  any  labor,  for  or  upon 
or  about  said  building  after  said  17th  day  of 
September,  1907.' 

"  '17.  That  from  and  after  the  1st  day  of 
September,  1906,  down  to  and  including  the 
17th  day  of  September,  1907,  the  defendant 
paid  plaintiff  monthly  as  the  work  of  jjie 
oonstruotion  of  said  building  progressed,  ex- 
cepting only  for  work  done  thereon  during 
the  months  of  August  and  September,  1907, 
without  deducting  or  attempting  to  deduct 
from  any  of  the  said  estimates  of  plaintiff, 
so  as  aforesaid  presented  by  it,  or  making 
any  claim  for  damages,  liquidated  or  other- 
wise, by  reason  of  any  delay  in  completing 
said  contract  of  June  29th,  1905,  within  the 
time  fixed  therein  for  comple^on  thereof,  to 
wit,  September  1,  1906.  And  in  this  eonnee- 
tion  the  court  finds  the  fact  to  be  thai  both 
plaintiff  and  defendant  well  knew  that  said 
building  could  not  be  completed  pursuant  to 
the  terms  and  provisions  of  'Saad  original  eon- 
tract  pertaining  thereto,  unUss  •and.  until  de- 
fendant should  first  complete  the  work  ao  as 
aforesaid  damaged  and  deetroyed,  and  that 
the  conditions  surrounding  and -affecting  all 
building  operations  in  said  CKl^r  aj^d  county  of 
San  Francisco  were  so  uncertain '  and  abnor* 
mal  that  neither  plaintiff  nor  defendant  was  in 
a  position  to  determine  the  time  within  which 
the  said  restoration  work  could  be  completed. 
And  the  court  further  finds  that  diortly  after 
said  fire  and  earthquake,  and  at  the  time  said 
last  mentioned  contract  was  so  as  aforesaid 
entered  into,  plaintiff  and  defendant  then  and 
there  mutually  agreed  to  carry  out  the  wotIc 
of  the  coastruction  of  said  building  according 
to  the  original  plans  and  specifications  there* 
of  and  under  the  terms  aAd  provieiona  of  8aJ4 
original  •  ocmtmct,  except  as  to  time  of  .^eomr 
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pleting  said  work;  and  in  this  behalf  tbft 
eourt  finds  that  no  time  was  a^eed  upon  by 
and  between  plaintiff  and  defendant  as.  to  time 
of  completing  said  building.'  ■      • 

"  '18.  That,  except  as  herein  .otherwise  stat^ 
ed,  it  is  not  true  that  plaintiff  failed  and 
n^lected,  or  failed  or  neglected,  for  more 
than  a  period  of.  two  yeats,  or  any  otUef 
period  of  [509]  time,  to  supply  a  suflloienc^y 
of  workmen  and  materials,  or  a  suffieiency 
of  workmen  or  materials,  or  failed  to  prose- 
cute the  said  work  as  provided  in  said  con- 
tract with  promptness  and  diligenocy  but  in 
this  behalf  the  court  finds  that  plaintiff  pro- 
ceeded with  said  work  with  promptness  and 
diligence  from  and  after  the  29th  day  of 
June,  1905,  to  and  including  the  17<lh  day  of 
September,  1907,  and  except  as  to  time  oi 
performance  complied  with  Jill  of  the  terms 
and  provisions  of  said  contract  on  its  part 
to  be  performed.' 

"  '19.  .  .  .  And  in  this  behalf  the  'court 
finds  that  plaintiff  at  the  time  said: notice  of 
September  3d,  1907,  and  the  copy  of  said 
certificate  of  August  26,  1007^  were  so  aa 
aforesaid  served  upon  plaintiff,  there  had 
been  no  delay  upon  the  part  of.  plaintiff  in 
the  work  of  constructing  said  building^  nor 
had  plaintiff  failed  to  supply  a  sufficient  num- 
ber of  workmen  or  sufficient  materials  to  per- 
form the  work  mentioned  in  said  notice;  or 
in  said  o^tificate,  but  on  the  contrary,  the 
court  finds  the  fact  to  be  that  all  of  the  work 
specified  in  Said  notice  and  said  certificate 
was  being  performed  with  promptness  and 
diligence  and  in  a  manner  to  meet  all  of  th^ 
requirements  of  the  terms  '«nd  provisions  of 
said  contract  on  the  part  of  the  plaintiff  to 
be  performed.  That  on  the  20th  day  of 
August,  1907,  and  subsequent  thereto,  the 
general  progress  of  the  work  of  the  construc- 
tion of  said  building  did  not  require  the  im* 
mediate  furnishing  of  any  ornamental  iron 
work,  the  putting  in  of  the  sidewalk  arches, 
the  building  of  the  sidewalks  generally,  the 
work  on  the  elevator  tops,  or  the  work  con- 
nected with  the  main  roof  generally.  And,  in 
this  connection^  the  court  finds  that  said  last 
named  work  could  have  been  performed  with- 
in the  period  of  thirty  (30)  days,,  while  the 
'interior  work  of  the  buildin|Br  was  being  per* 
formed,  which  interior  work  would  neces- 
sarily require  several  months  to  perlornL 
Tliat  after,  as  well  as  at  all  times  prior  to 
the  receipt  of  said  notice  of  September  .')d, 
1007,  by  plaintiff,  plaintiff  performed  the 
plumbing  work  pertaining  to  said  building 
with  promptness  and  diligence;'  and  also  per- 
formed with  promptness  and  diligence  all 
other  work  pertaining  to  said  building  at 
all  of  the  times  and  dui'ing  all  the  periods  of 
time  from  and  after  the  29th  day  of  June, 
1905,  to  and  including  the  17th  -day  of  Sept 
Member,  1907/    . 
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[510]  "  '20.  That  on  the  12th  day  of  Sep- 
tember, 1907,  without  any  fault  on  the  part 
of  plaintiff,  defendant*  without  cause,  prov- 
ocation or  excuse,  attempted  to  terminate 
the  employment  of  plaintiff  to  as  much  only 
of  said  work  as  is  set  forth  in  said  notice  of 
September  3d,,  1907,  by  entering  upon  said 
premises  by  her  agents  and  servants  and  by 
attempting  to  take  from  plaintiff  forcible  pos- 
session of  a  portion  of  said  premises  and 
also  forcible  possession  of  a  portion  of  the 
materials  thereon  and  to  employ  others  to 
finisti  such  of  the  work  only  as  was  and  is 
set  forth  in.  said  notice  of  September  .3d,  1907, 
but  no.  attempt  was  made  by  said  agents  and 
servants  of  defendant  to  take  possession  of  the 
whole  of  said  premises,  or  of  all  of  the  ma- 
terials thereon  or  to  employ  others  to  finish 
the  entire  work  of  the  construction  of  said 
building  as  set  forth  in  said  contract  of  June 
29th,  1905;  defendant's  said  agents  and  serv- 
ants were  then  and  there  resisted  in  said  at- 
tempt to  take  forcible  possession  of  any  por- 
tion of  said  premises,  or  forcible  possession 
of  any  of  said  materials,  or  to  perform  any 
labor  in  said  building  by  the  agents  and  serv- 
ants of  the  plaintiff,  whereupon  the  agents 
and  servants  of  the  defendant  did  then  and 
there  desist  from  any  further  attempt  either 
to  take  possession  of  said  premises  or  any 
of  said  materials  to  perform  any  labor  in, 
upon,  or  about  said  building.' 

"  '2i<  That  on  the  17th  day  of  September, 
1907y  the. plaintiff  ceased  all  of  the  work  on 
said  building,  under  said  contract  of  June 
29th,  1905,  modified  as  aforesaid,  and  left 
said -work  in  an  unfinished  condition,  but,  in 
this  -behalf,  the  court  finds  that  on  said  last 
named  day  plaintiff  rescinded  said  contract 
upon  the  ground  that  defendant  was  indebted 
to  plaintiff  for  materials  and  labor  incorpo- 
rated in  said  building  during  the  month  of 
August,  1907,  amounting  to  $12,233.64,  for 
which  it,  plaintiff,  had  not  been  paid,  after 
demand  having  been  duly  made  by  plaintiff 
upon  defendant  for  such  payment.' 

''Analyzing  paragraph  16  of  the  contract, 
it  means  that  the  architect  having  certified 
to  the  owner  the  refusal  or  neglect  of  the 
contractor  in  any  of  the  indicated  particulars, 
the  owner,  after  three  days'  notice  to  the 
contractor  to  supply  the  deficiency  or  make 
good  the-  neglect,  and  upon  the  contractor's 
failure  after  three  days'  notice  so  to  do,  may 
provide  any  such  labor  or  material  and  de- 
duct the  money  from  the  [511]  amount  due 
or  to  become  due  to  the  contractor.  The 
architect  may  further  certify  to  the  owner 
that  the  refusal  or  neglect  of  the  contractor 
is  sufficient  ground  to  justify  the  owner  in 
terminating  the  whole  contract,  in  which  case, 
upon  the  three  days'  notice  from  the  owner 
to  the  oontraotor,  so  declaring  the  owner's  in- 
tent, the  owner  'may  enter  upon  the  premi.<i«^ 
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take  possession  of  all  materials  thereon,  and 
employ  any  other  person  oi^  persons  to  finish* 
the  work.'  In  Other  words,  this  is  a  proyUion 
for  a  rescission  of  the  conttaot  at  the  in- 
stance of  the  owner  for  the  default. of  the 
contractbr.  The  provision  of  paragraph  1^ 
of  this  contract  touching  the  termination  of 
the  whole  contract  needs  no  further  elucida- 
tion. The  provision  authorizing  the  owner  to 
provide  the  necessary  labor  and  material  when 
the  contractor  fails  so  to  do  does  not  eon- 
template  a  termination  of  the  whole  contract, 
and  does  contemplate  nothing  more  than  the 
supplying  of  a  sufficient  number  of  properly 
skilled  workmen  or  the  supplying  of  ■  a  suffi-* 
ciency  of  proper  material  to  be  used  by  the 
contractor  under  his  contract,  in  the  event 
that  he  himself  shall  have  refused  or  neglected 
to  supply  them.  As  it  contemplates  that  the 
material  thus  furnished  by  the  owner  shall  be 
used  by  the  contractor  under  his  contract,  so 
also  it  contemplates  that  the  skilled  workmen 
furnished  by  the  owner  shall  also  be  employed 
by  the  contractor  under  his  contract.  Re- 
ferring to  the  certificate  of  the  architect,  it 
will  be  noted  that  it  conforms  in  all  respects 
to  the  provisions  of  paragraph  16  of  the  con- 
tract, and  that  it  is  a  certificate  authorizing 
and  empowering  the  owner  not  alone  to  sup- 
ply labor  and  material,  but  also  to  terminate 
the  contract  because  of  the  failure  and  neglect 
of  the  contractor  properly  to  prosecute  his 
work.  Specifically,  the  architect's  certificate 
enumerated  six  branches  of  the  work  as  to 
which  the  contractor  was  delinquent.  The 
notice  by  the  owner  called  upon  the  con- 
tractor to  supply  a  suflicient  nmnber  of  work- 
men and  sufficient  material  to  perform  those 
six  specified  pieces  of  work,  and  declared 
that  if  the  contractor  failed,  for  the  period 
of  three  days,  to  supply  a  sufficient  number 
of  workmen  and  sufficient  materials  to  per- 
form the  work,  and  to  prosecute  the  work 
with  promptness  and  diligence  'the  under- 
signed will  terminate  your  employment  for 
the  said  work,  and  will  enter  upon  the  said 
premises  and  take  possession  of  all  materials 
thereon  and  will  employ  others  to  finii^ 
[512]  the  said  work.'  But,  springing  from 
the  nature  of  such  certificates,  their  power 
for  weal  or  woe,  and  the  fact  that  they  con- 
template forfeitures  and  the  right  of  rescis- 
sion, the  terms  of  the  certificates  themselves 
are  strictly  construed.  In  other  -words,  to 
make  such  a  certificate  operative,  there  must 
be  a  substantial  compliance  by  the  architect 
with  the  terms  of  the  contract  touching  its 
issuance.  (O'Keefe  v.  St.  Francis'  Church,  6fl 
Conn.  651,  22  Atl.  326;  White  v.  Mitchell,  30 
Ind.  App.  342,  66  N.  E.  1061;  Charlton  v. 
Scoville,  144  N.  Y.  691,  39  N.  E.  394.)  The 
same  reasons  call  for  the  same  strict  con- 
struction of  the  notice  following  the  archi- 
tect's Certificate  which  the  contract  requires 


shall  be  given  by  the  owner  to  the  oentraetor. 
By  this  it  is  not  meant  that  any  precise  form 
of  words- is  required  in  the  notice,*  but  the 
notice  must  be  such  as  fairly  and  fully  tO" 
advise  the  ooniractor  of  what  the  owner 
demands  and  what  the  owner  will  do  in  the 
event  of  a  nonccnnpliance  with  the  demand; 
The  notice  given  in  tki»  cAse  miecbneeived  the 
meaning  and  iinport  of  paragraph  16  of  the 
contract.  That  paragraph  does  not  contem- 
plate a  tennination  of*  the  employment  of  the 
contractor  for  only  a  part  of  the  -work.  As 
to  any  part  of  the  work  touching  which,  ac- 
cording to  the- architect's  certificate,  the  o(m« 
tractor  is  delinquent,  the  owner  -  may  furnish 
the  requisite  labor  and  material,  which  shall 
be  used  by  and  tthai^d  to  the  contractor^ 
But  the  owner  may  not  oust  the  contractor 
from  that  part  of  the  contract  and  undertake 
to  perform  it  himself  independent  of  the  oon^^ 
tractor.  This  is  what  the  notice  here  de- 
clared that  the  owner  proposed  to  do.  Such  a 
oonstruction,  we  say,  is  foreign  to  the  mean- 
ing  of  paragraph  16^  and  would  lead  to  utter 
confusion  and  inharmony.  It  can  be  readily 
seen  that  it  would  be  practically  impossible 
to  proeeed  with  work  under  such  conditions. 
If  the  contractor  has  become  so  delinquent  as 
to  justify  the  owner  in  terminating  his  con- 
tract, then,  under  the  architect's  certificate 
to  this  effect,  the  owner  may  do  so,  alter 
notice.  The  authorization  so  to  do  was  in 
this  instance  givnn  to  the  owner  by  the  arohi<> 
tect's  certificate,  but  the  owner  did  not  notify 
the  contractor  that  she  propose^  to  ezereise 
her  right  in  this  regard." 

The  consequences  of  this  iailnxe  on  the 
part  of  the  owner  to  follow  up  the  architects' 
certificate  with  a  lawful  notice  to  the  contrac- 
tor that  its  employment  would  be  terminated, 
are  [513]  that  the  owner  was  not  autlMNrized 
to  take  charge  of  the  work  or  premises,  or 
any  part  thereof,  as  she  attempted  to  do  on 
September  12,  1907,  that  the  plaintiff  was 
justified  in  resisting  such  attempt,  and  that 
the  alleged  attempt  of  the  owner,  on  Septem* 
ber  14,  1907,  to  terminate  the  employment 
of  the  plaintiff  under  the  contract,  in  ac* 
oor dance  with  paragraph  16  thereof,  even  if  it 
had  been  proven  that  such  attempt  extended 
to  the  whole  work  instead  of  only  parts  thercf 
of,  would  have  been  Ineffectual  and  vain. 
In  the  light  of  this  conclusion,  we  must  con- 
sider whether  or  not  the  plaintiff  was  justified 
in  rescinding  the  contract  because  of  the 
owner's  refusal  to  pay  the  money  due  to  it 
for  the  work  done  during  the  month  of  Au- 
gust, 1907.  The  right  of  the  plaintiff  to  re- 
cover fails  unless  it  appears  that  it  rightfully 
rescinded. 

It  is  well  settled  that  where  the  parties  to 
a  building  contract  thereby .  authierixe  the 
architect^  as  arbiter j  to  determine  and  certify 
the  existence  of  a  fact  when  such  fact  becomes 
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material  to  a  proceeding  under  such  contract, 
the  certificate  of  the  architect,  duly  made, 
that  the  fact  exists,  is  conclusive  upon  the 
parties  with  respect  to  the  thing  to  be  done 
to  which  such  fact  relates,  or  as  to  which, 
under  the  proceeding,  H  is  to  afTect  the  rights 
of  the  parties,  and  that  such  certificate  can 
be  impeached  as  to  such  facts  only  fot  fraud, 
or  for  gross  mistake  amounting  to  fraud. 
(Dingley  v.  Greene,  64  Cal.  333;  Moore  v. 
Kerr,  65  Cal.  619,  4  Pac.  642;  City  St.  Imp. 
Co.  V.  Marysville,  156  Cal.  419,  23  L.R.A. 
(N,S.)  317,  101  Pac.  308.)  There  can  be  no 
doubt  that  if,  in  pursuance  of  said  certificate, 
the  owner  had  giveu  a  proper  notice  terminat- 
ing the  employment,  the  certificate,  if  not  so 
impeached,  would  be  conclusive  evidence  of 
the  delinquency  of  the  contractor  in  the  par- 
ticulars therein  stated,  in  any  controversy 
growing  out  of  such  termination.  It  is  not, 
however,  strictly  speaking,  a  common  law 
award.  (M.  E.  Church,  etc.  v.  Seitz,  74  Cal. 
295,  15  Pac.  839;  Foster  v.  Carr,  135  Cal.  86, 
67  Pac.  43.) 

The  object  and  purpose  of  paragraph  16,  in 
this  regard,  was  to  provide  a  proceeding 
whereby  the  owner  might  terminate  the  em- 
ployment in  case  t6e  contractor  failed  in 
any  respect  to  perform  the  contract.  It  does 
not  purport  to  qualify  or  affect  the  right  of 
the  contractor  to  receive  the  moneys  due  him 
for  work  already  done  at  the  time  of  his 
failure,  [514]  unless  the  proceeding  is  car- 
ried to  the  extent  of  an  actual  discontinuance 
of  the  contractor's  employment.  To  provide 
for  that  contingency  the  paragraph  declares 
that  "in  case  of  such  discontinuance  of  the 
employment  of  the  contractor,  he  shall  not 
be  entitled  to  receive  any  further  payment 
under  this  contract/'  until  the  work  shall 
have  been  wholly  finished  by  the  owner.  It 
will  be  seen  that  the  right  to  receive  the 
regular  monthly  payments  under  the  17th 
paragraph  does  not  cease  until,  nor  unless, 
there  has  been  a  valid  termination  of  the 
employment  in  the  manner  provided  and  that 
such  termination  bars  only  the  right  to  ''any 
further  payment."  The  certificate  of  delin- 
quency is  conclusive  thereof  for  the  purpose 
of  authorizing  a  termination  and  for  the  pur- 
pose, after  such  termination,  of  authorizing 
the  owner  to  refuse  further  payments  under 
the  contract.  The  certificate  here  given  does 
not  state  that  any  of  the  work  done  was  de- 
fective or  not  in  conformity  with  the  contract. 
All  it  declares  is  that  part  of  the  work  had 
not  been  diligently  prosecuted.  Under  the 
terras  of  the  contract,  the  plaintiff  was  en- 
titled, on  the  first  day  of  each  month,  to  a 
payment  equal  to  three-fourths  of  the  value 
of  the  work  And  materials  put  into  the  struc- 
ture during  the  preceding  month.  The  facts 
stated  in  the  certificate  had  nb  beitring  what- 
ever, upon  the  right  of  plaintiff  to  the  Sep- 


tember -payment  for  the  August  work.  No 
matter  how  slowly  the  work  was  carried  on, 
the  plaintiff,  until  its  employment  was  law-> 
fully  disoontinued  under  the  contract,  waa 
entitled  to  the  contract  payments  for  the 
work  properly  done.  It  follows  that  the 
facts  stated  in  this  certificate,  admitting  for 
the  present  that  it  is  conclusive,  did  not  de- 
prive plaintiff  of  the  right  to  demand  and 
receive  payment  for  the  August  work,  nor 
justify  the  owner  in  refusing  to  make  said 
payment. 

Paragraph  seventeen  of  the  contract,  with 
regard  to  the  monthly  payments,  provided 
'Hhat  before  each  payment,  if  required,  the. 
contractor  shall  give  the.  architects  good  and 
sufficient  evidence  that  the  premises  are  free 
from  all  liens  and  claims  chargeable  to  the 
said  contractor;  and  further,  that  if  at 
any  time  there  shall  be  any  lien  or  claim  for 
which,  if  established,  the  owner  of  said  prem- 
ises might  be  made  liable,  and  which  would 
be  chargeable  to  the  said  contractor,  the  own- 
er shall  have  the  right  to  retain  out  of  any 
payment  then  due  or  thereafter  to  become 
due,  an  amoimt  sufiScient  to  completely  [615] 
indemnify  himself  against  such  lien  or  claim." 
The  requirement  or  demand  for  evidence,  men- 
tioned in  the  first  part  of  this  provision,  was 
not  made.  At  the  time  of  the  demand  for 
payment  for  August  work,  there  was  a  claim 
against  the  contractors  in  favor  of  the  West- 
em  Expanded  Metal  and  Fireprooflng  Com- 
pany, on  account  of  whidi  Mrs.  Butler  might 
have  withheld  that  payment,  if  she  had  so 
desired.  The  refusal  to  pay  was  not  based 
on  that  fact,  but  on  the  fact  that  she  then 
believed  that  she  had  lawfully  terminated  the 
plaintiff's  emplo3rment.  Neither  the  lack  of 
evidence  of  freedom  from  liens,  nor  the  ex- 
istence of  the  said  claim,  was  pleaded  in  the 
answer  as  an  excuse  for  the  refusal  to  pay. 
Under  these  circumstances  the  absence  of  a 
finding  on  the  subject  is  immaterial.  The 
amount  of  the  claim  is  stated  in  the  findings 
and  judgment.  But  as  the  only  relief  given 
to  that  defendant  is  a  direction  that  its  claim 
be  paid  only  out  of  the  sum  fotmd  due  to  the 
plaintiff,  Mrs.  Butler  has  no  further  sub- 
stantial interest  concerning  it. 

The  findings  do  not,  in  terms,  state  that 
the  architects  did  not  certify  in  writing  that 
the  August  work  for  which  payment  was 
demanded  had  been  done  to  their  satisfaction. 
The  general  finding  is  that  plaintiff  rescinded 
the  contract  upon  the  ground  that  the  amount 
owing  for  August  work  had  not  been  paid, 
"after  demand  having  been  duly  made  by 
plaintiff  upon  defendant  for  such  payment." 
This  finding  appears  to  be  sufficient  to  sup- 
port the  judgment,  so  far  as  this  point  is 
concerned.  The  evidence  shows  a  state  of 
facts  under  which  the  owner  would  not  be 
authorized  to  insist  that  there  was  no  archi- 
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tects'  certificate  that  the  work  was  satie- 
factorily  done.  It  appears  that  the  cuBtom 
was  for  plaintiff,  each  month,  to  present  to 
the  architects  an  estimate  of  the  work  done 
and  material  placed  during  the  preceding 
month,  that  this  was  understood  to  constitute 
a  request  to  the  architects  to  examine  the 
work  and  certify  that  it  was  done  to  their 
satisfaction.  Until  September,  1907,  this 
had  always  been  done.  When  the  September 
estimate  was  presented  the  architects  said 
that  they  were  instructed  by  the  owner  not 
to  give  the  certificate.  The  owner  also  de- 
clared that  she  would  not  make  any  more  pay- 
ments. There  was  never  any  claim  that  the 
work  for  August  had  not  been  properly  done, 
nor  any  suggestion  that  the  architects'  certifi- 
cate was  desired.  The  refusal  [516]  to  pay 
Was  wholly  based  upon  reasons  having  no  re- 
lation to  the  character  of  the  work.  As  mat- 
ter of  fact,  the  work  for  August  was  well 
done.  The  architects  should  therefore  have 
given  their  certificate  to  that  effect.  Under 
these  circumstances,  the  paym^it  for  the 
August  work  became  due,  notwithstanding 
the  fact  that  the  architects  did  not  approve 
and  certify  to  the  work,  the  preliminary  cer- 
tificate must  be  considered  as  having  been 
waived,  and  the  demand  for  payment  must 
be  deemed  to  have  been  duly  made.  (Cop lew 
V.  Durand,  153  Cal.  281,  16  L.R.A.(N.S.)  791, 
95  Pac.  38;  Tally  v.  Ganahl,  151  Gal.  421, 
90  Pac.  1049;  Wyman  v.  Hooker,  2  Cal.  App. 
40,  83  Pac.  79;  Antonelle  v.  Kennedy,  etCi 
Lumber  Co.  140  Cal.  309,  73  Pac.  966;  30 
Am.  k  Eng.  Enc.  of  Law  (2d  ed.)  1245,  1249; 
6  Cyc.  36.)  The  finding  of  a  due  demand  is 
supported  by  this  evidence.  The  refusal  of 
the  owner  to  pay  for  three-fourths  of  the 
August  work  was  therefore  unjustifiable  and 
was  a  breach  of  the  contract.  As  to  the  con- 
tractor, the  consideration  of  the  contract  had 
thereby,  to  that  extent  failed.  In  such  cases 
the  refusal  to  pay  is  a  sufiicient  cause  for 
a  rescission  by  the  contractor  and  authorises 
a  suit  upon  the  quantum  meruit  for  the  rea- 
sonable value  of  the  work  and  materials  by 
it  incorporated  into  the  building.  ( San  Fran- 
cisco Bridge  (Do.  v.  Dumbarton  Land,  etc.  Co. 
119  Cal.  272,  51  Pac.  335;  Porter  v.  Arrow- 
head Reservoir  Co.  100  Cal.  602,  35  Pac.  146; 
Golden  Gate  Lumber  Co.  v.  Sahrbacher,  105 
Cal.  116,  38  Pac,  635;  Carlson  v.  Sheehan,  157 
Cal.  696,  109  Pac.  29;  Fairchild-Gilmore-Wil- 
ton  Co.  V.  Southern  Refining  Co.  158  Cal.  273, 
110  Pac.  961.) 

We  are  here  met  with  the  suggestion  that 
a  rescission  without  the  consent  of  the  other 
party  cannot  be  made  except  by  one  who  is 
not  himself  in  default.  The  rule  is  usually 
stated  in  this  general  language.  (State  v. 
McCauley,  15  Cal.  458;  FairchildGilmore- 
Wilton  Co.  V.  Southern  Refining  Co,  158  CaL 
273,   110  Pac.  951.)      Where  the  respective 


obligations  upon  which  each  party  is  in  de- 
fault are  dependent  and  concurrent,  the  jus- 
tice and  necessity  of  the  rule  is  obvious.  So, 
also,  in  cases  where  the  rescinding  party's 
default  is  so  related  to  the  obligation  in  which 
the  other  party  has  failed  that  it  in  some 
manner  affects  the  performance  thereof,  or 
the  duty  of  the  other  party  to  perform,  the 
rule  is  plainly  applicable.  But  no  case  which 
has  been  cited  applies  this  rule  to  a  delin- 
quency of  the  rescinding  [517]  party  which 
has  no  relation  to  the  obligation  of  the  other 
party,  in  respect  of  which  the  right  of  rescis- 
sion is  claimed,  and  which  does  not  excuse, 
prevent,  or  interfere  with  his  performance 
of  that  obligation,  or  affect  or  impair  his 
duty  to  perform  it.  Nor  have  we  found  any 
case  in  which  it  has  been  claimed  that  the 
rule  is  thus  applicable.  It  is,  in  truth,  an 
application  of  the  maximS  that  he  who  seeks 
equity  must  do  equity  and  must  come  into 
court  with  clean  hands.  It  is  well  understood 
that  this  rule  does  not  apply  to  all  derelic- 
tions by  the  complaining  party,  but  only  to 
a  delinquency  "connected  with  the  matter 
in  litigation,  so  that  it  has  in  some  measure 
affected  the  equitable  relations  subsisting  be- 
tween the  two  parties,  sOkd  arising  out  of  the 
transaction."  (1  Pomeroy's  Equity  Juris- 
prudence, sec.  399;  Lewis's  Appeal,  67  Pa.  St. 
166;  American  Assoc,  v.  Innis,  109  Ky.  005, 
60  S.  W.  388;  Rice  v.  Rock^eller,  134  N.  Y. 
186,  30  Am.  St.  Rep.  658,  17  L.R.A.  237,  30 
N.  E.  907;  Bethea  v.  Bethea,  116  Ala.  272, 
22  So.  561.)  Here  the  default  of  the  plain- 
tiff, as  claimed,  was  negative ;  it  had  not  been 
diligent  in  performance.  The  contract  pro- 
vided a  remedy  for  that  neglect,  a  remedy 
which  the  owner  did  not  pursue.  The  neglect 
specified  in  the  certificate,  still  conceding  its 
conclusive  effect,  did  not,  as  we  have  Baid,  in 
any  way  affect  the  liability  of  the  owner  to 
pay  for  the  work  actually  done.  The  plain- 
tiff's dereliction  was  not  connected  with  the 
default  in  the  payment  or  with  the  obligation 
to  pay  but  was  wholly  collateral  thereto. 
The  rule  referred  to  does  not  apply  to  this 
case. 

.  There  is  another  sufficient  answer  to  the 
above  suggestion.  The  court  found  that  the 
allegations  of  the  answer  that  the  plaintiff 
had  failed  and  neglected  to  supply  sufficient 
workmen  and  materials  and  to  prosecute  the 
work  with  diligence  were  untrue.  There  is 
ample  evidence  to  sustain  these  findings. 
The  claim  is  that  the  certificate  of  the  archi- 
tects, above  set  forth,  relating  to  the  abortive 
attempt  to  terminate  the  contract,  is  conclu- 
sive as  to  the  fact  of  such  failure,  not  only 
upon  any  question  properly  arising  in  connec- 
tion with  the  proceeding  for  the  termination 
of  the  plaintiff's  employment,  or  as  to  which 
it  would  be  material,  but  also  conclusive  be- 
tween the  parties  at  all  times  and  upon  all 
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occasions  to  which  the  fact  certified  to  may 
relate,  although  upon  a  matter  collateral  to 
the  proceeding  in  and  for  which  the  certificate 
was  authorized,  [518]  and  not  in  any  way 
connected  therewith  or  dependent  thereon. 
We  are  of  the  opinion  that  it  is  not  conclusive 
in  a  matter  collateral  to  the  proceeding  in 
and  for  which  alone  it  was  authorized  to  be 
given.  Its  sole  function  was  to  serve  as  a 
basis  for  a  notice  terminating  the  contract. 
Upon  any  matter  dependent  on  or  arising  out 
of  that  proceeding,  it  would  be  conclusive. 
But  the  proceeding  failed  for  want  of  a  proper 
notice  and  it  thereupon  lapsed  and  became 
wholly  ineffectual.  The  certificate  made  to 
initiate  that  proceeding,  being  unauthorized 
for  any  other  purpose,  falls  with  it,  at  least 
80  far  as  its  conclusive  effect  as  evidence  upon 
collateral  matters  is  concerned.  (Newall  v. 
Elliot,  1  H.  &  C.  (Eng.)  797.)  At  most  it 
could  be  no  more  than  prima  facie  evidence 
in  any  collateral  matter.  The  court  below 
properly  held  that  it  was  not  conclusive  and 
was  justified  by  the  evidence  in  finding  con- 
trary to  its  statements  of  fact. 

It  is  claimed  that  the  plaintiff  was  in  de- 
fault in  falling  to  complete  the  building  on 
or  before  September  1,  1906,  as  the  original 
contract  provided,  and  upon  this  ground  the 
defendant,  Butler,  claims  liquidated  damages 
under  the  contract  at  two  hundred  dollars  for 
each  day's  delay,  amounting  to  one  hundred 
and  fifteen  thousand  dollars,  or  damages  for 
loss  of  rents  during  the  delay  amounting  to 
$113,433.27. 

The  court  found,  in  effect,  that  after  April, 
1906,  a  new  contract  was  made  by  the  parties 
for  the  completion  of  the  building,  provlfling 
that  it  should  be  completed  according  to  the 
original  plan  and  specifications  and  under  the 
terms  of  the  original  contract,  except  that 
no  time  of  completion  thereof  was  fixed,  but 
the  same  was  left  indefinite.  It  also  found 
other  facts  which,  if  true,  would  operate  as 
a  waiver  of  the  claim  ftir  damages  caused  by 
the  delay.  If  these  findings  are  true  it  neccs- 
sarilv  follows  that  no  damages  could  be  re- 
covered  by  the  owner  for  the  delay  in  question. 
It  is  contended  that  these  findings  are  con- 
trary to  the  evidence.  We  think  they  are 
sufficiently  supported.  When  the  great  fire 
of  April,  1906,  occurred,  the  building  was 
partially  completed.  The  fire  destroyed 
everything  in  it  that  was  combustible.  It 
also  for  several  months  completely  prevented 
the  resumption  of  ordinary  business  in  San 
Francisco.  Under  the  contract,  the  owner 
was  bound  to  restore  the  destroyed  parts  of 
the  building  and  put  it  in  such  condition  that 
the  remainder  of  the  work  coxild  be  done. 
[519]  She  elected  to  do  so  and  for  that  pur- 
pose she  employed  the  plaintiff  to  do  the  work 
of  restoration.  She  knew  it  could  not  be  done 
until  after  September  1,  1906,  the  time. fixed 
in   the  original   contract  for  the  completion 


of  the  entire  building,  but  she  did  not  specify 
any  time  within  which  the  work  of  restoration 
should  be  completed.  In  fact,  it  was  not  com- 
pleted until  more  than  two  months  after  the 
above  date.  She  made  no  complaint  of  this 
delay  whatever,  but  thereupon  directed  the 
plaintiff  to  proceed  with  the  work  and  com- 
plete the  building  in  accordance  with  the  orig- 
inal plans.  Thereafter  she  directed  the  work 
to  proceed,  made  the  monthly  payments  regu- 
larly as  they  became  due  and  allowed  the 
contractor  to  go  on  expending  large  sums  of 
money  in  the  building,  without  ever  mention- 
ing the  fact,  now  claimed,  that  liquidated 
damages  at  two  hundred  dollars  a  day,  or 
damages  by  loss  of  rents,  from  September  1, 
1906,  had  been  and  were  accruing,  and  with- 
out ever  claiming  or  suggesting  the  right  to 
deduct  such  damages  from  the  monthly  pay- 
ments. The  stipulation  as  to  time  and  dam- 
ages  were  both  for  the' benefit  of  the  owner 
and  she  could  waive  them  if  she  desired. 
The  suggestion  that  the  supplemental  agree- 
ment was  oral  and  therefore  was  not  effectual 
to  alter  the  written  contract,  is  disposed  of 
by  the  fact  that  the  new  agreement  for  an 
extension  of  time  was  relied  on  by  the  plain- 
tiff and  was  acted  upon  by  it  to  such  an  ex- 
tent as  to  be  a  practical  performance  thereof 
and  sufiiciently  to  estop  the  owner  from  deny- 
ing either  the  making  of  the  agreement  for  an 
indefinite  extension  or  the  waiver  of  the  cove- 
nants aforesaid.  This  substantial  perform- 
ance of  the  oral  agreement  would  make  it 
lawful  as  an  oral  alteration  of  a  written  con- 
tract. Furthermore,  the  time  of  perfomance 
even  when  it  is  made  of  the  essence,  if  it  is 
once  waived,  sets  the  matter  at  large,  and 
another  date  for  performance  can  only  be 
fixed  by  a  definite  notice,  or  by  conduct 
equivalent  thereto.  (Boone  v.  Templeman,  158 
Cal.  297,  139  Am.  St.  Rep.  126,  110  Pac. 
947.)  The  facts  found  clearly  show  a  waiver 
of  the  right  to  demand  damages  for  delay 
in  completion  after  September  1,  1906.  The 
evidence  still  more  clearly  establishes  such 
waiver. 

The  question  whether  the  demurrers  to  the 
answers  of  the  plaintiff  and  the  other  de- 
fendant to  the  amended  cross-complaint  of 
Mrs.  Butler,  on  the  ground  that  they  were 
uncertain  [^20]  and  ambiguous,  were  properly 
overruled,  is  of  no  Importance.  The  issues 
arising  upon  the  cross-complaint  were  all 
tendered  by  the  affirmative  allegations  of  her 
answer,  the  evidence  relating  thereto  was 
fully  presented,  and  the  findings  embrace 
them  all.  If  the  answers  were  uncertain  or 
ambiguous,  as  claimed,  it  is  clear  that  the 
owner  was  in  no  wise  prejudiced  or  misled 
thereby. 

The  judgment  and  order  ere  affirmed. 

Henshaw,  J.,  Angellotti,  J.,  Lorigan,  J„ 
Sloss,  J".,  and  Melvin,  J.  concurred. 

Rehearing  denied. 
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Bbatit,  C,  J.— I  disaent  from  the  order 
denying   a  rehearing.     The  validity  of  the 
judgment  in  favor  of  the  contractor  depends 
upon  his  right  to  rescind  the  written  con- 
tract, and  he  had  no  right  to  rescind  if  it 
was  not  a  breach  of  the  contract  on  the  part 
of  Mrs.  Butler  to  refuse  payment  of  his  de- 
mand for  the  August  work.    She  had  a  perfect 
right  to  refuse  payment  of  that  demand  if, 
as  is  conceded,  there  was  a  claim  of  the  West- 
ern Expanded  Metal  and  Fireproofing  Co. — as 
subcontractor — ^then  existing  for  more  than 
the  contractor's  claim.    And  the  fact  that  she 
did  not  put  her  refusal  on  that  ground  is  of 
no  consequence  unless  her  failure  to  do  so  in 
some  way  raises  an  estoppel. 
I  cannot  see  that  it  does. 


HOTE. 

Biglit  of  Bnildins  Contraotor  to  Ke- 
■eind  Contraet  for  Failure  of  Owner 
to  Make  Payment. 

Generally,  64. 

Wrcmgful  Refusal  of  Certificate  by  Architect, 

66. 
Effect  of  Default  of  Contractor,  60. 
Right  to  Recover  Prospective  Profits,  60. 


Generally. 

The  failure  to  pay  an  instalment  of  the 
contract  price  as  provided  in  a  building  agree- 
ment, is  a  substantial  breach  of  the  contact, 
and  gives  the  contractor  the  right  to  consider 
the  contract  at  an  end,  to  cease  work,  and  to 
recover  the  value  of  the  work  already  per- 
formed. 

United  8tatee,—So\xih  Fork  Canal  Co.  v. 
Gordon,  6  Wall.  661,  18  U.  S.  (L.  ed.)  894; 
Phillips,  etc.  Censt.  Co.  v.  Seymour,  91  U.  S. 
646,  23  U.  S.  (L.  ed.)  341;  Pigeon  v.  U.  S. 
27  Ct.  CI.  167. 

California. — Porter  v.  Arrowhead  Reservoir 
Co.  100  Cal.  500,  35  Pac.  146;  Golden  Gate 
Lumber  Co.  v.  Sahrbacher,  105  Cal.  1X4,  38 
Pac.  635;  San  Francisco  Bridge  Co.  v.  Dum- 
barton Land,  etc.  Co.  119  Cal.  272,  51  Pac. 
335;  Beck  v.  Schmidt,  13  Cal  App.  448,  110 
Pac.  455;  Tubbs  v.  Delillo,  19  Cal.  App.  612, 
127  Pac.  514.  And  see  the  reported  case. 
See  also  Cox  v.  McLaughlin,  62  Cal.  590,  54 
Cal.  605.  63  Cal.  196,  76  Cal.  60,  18  Pac.  100, 
9  Am.  St.  Rep,  164  {explained  in  Porter  v. 
Arrowhead  Reservoir  Co.  100  Cal.  500,  502, 
35  Pac.  146;  Carlson  v.  She^an^  157  Cal. 
692-696,  109  Pac.  29;  Fairchild-Gilmore-Wil- 
ton  Co.  V.  Southern  Refining  Co.  158  Cal.  264, 
110  Pac.  951. 

Illinoia. — Schwartz  v.  Saunders,  46  111.  18; 
Dobbins  v.  Higgins,  78  111.  440;  Geary  v. 
Bangs,  37  111.  App.  301,  affirmed  138  111.  77, 
27  N.  E.  462. 


CITE  XaiS  VOL-  ANH.  CAS,  IBieC.  ^^^ 

7a«>a.-Shulte  v.  ^^""^^Zr^'^^  Kan. 

JCaiww.-See   Draper  J^V^^  92  Kati. 
275,  140  Pac.  890,  reheartng  denu^ 
m,  141  P»c.  1014.  Orleans,  35 

Louisiana.-See  Bergen  v.  ^e^ 


La,  Ann.  523.  ^^^^  Forks,  101 

Minnesota.— ■yfif'  ^  r^^, 
Minn.  518,  112  ^W.  1003.  ^^    ^^. 

^"r^T'l^Srf?  MO    384.     see  also 

6  NY.  St.  Rep.  ^P^;  C-nu^^^^;  ^  ^   g. 

600,  »fli^,"*i^"i32  N.  Y.  580,  30  N.  E. 
Thomas  v.  Ste^s^ar^^^^  pi^.  620 


^  ^7  Vt.  249. 
i^Vg  jfDonald,   31 


ham,  109>S2^  ^382,  26  K.  E.  ^IS^^^Y.^^^ 
Miner,  123  ^^  ^^^  piv.  361,  J5  N  Y  S. 
V.  Livingston,  SSS^^y,  638,  66  ^.^.1118). 
466  {affirmed  174  it^^jen  v.  Council,  l^^^*- 

Pennsylvania,— Wd^^S't  Harton  v.  Hilae- 
St.  281-285,  46  Atl.  2lt^  Atl.  571. 
brand,  230  Pa.  St.  335,  7a^'^hnes8y,   6   l^tali 

Utah. — ^Bennett    v.    Shai 
273,  22  Pac.  156. 

Vermont. — ^Preble  v.  Bottom, 

Washington. — ^Anderson   v.    JM\i34  . 
Wash.  274,  71  Pac.  1037.  \23fiPP-  ^^^» 

Thus  in  Geary  v.  Bangs,  37  111.  A.    2fa  ^^^ 
affirmed  138  111.  77,  27  N.  E.  462,  th^aia-^^^.^ 
said:     "The  first  question  of  law  presven  ^   . 
for   our    determination   upon    record,    ae^^      ^^ 
stands,  is  whether  a  party,  who  is  engaged  \      " 
the  performance  of  a  contract,  may,  on  th<, 
other  party's  refusal  to  comply  with   some^ 
stipulation  on  his  part  to  be  performed,  such 
as  in  this  case,  the  payment  of  an  instalment    \ 
of  money  when  due,  abandon  the  further  per- 
formance   of    the   contract   and    sustain    an 
action  to  recover  for  the  work  already  per- 
formed.     While    it    cannot    be    said    that 
a  failure   to  pay   an   instalment  due   on   a 
contract   is   an   absolute   prevention   of    the 
performance,  still  we  know  that  in  many  in- 
stances, particularly  in  building  contracts,  the 
nonpayment  of  an  instalment  when  due  will 
render  it  necessary  for  the  contractor  to  aban- 
don the  work.     But  the  true  ground  is  that 
a  refusal  to  pay  in  accordance  with  the  terms 
of  the  agreement  is  a  breach  which  indicates 
that  the  one  who  is  guilty  of  it,  does  not 
intend  to  be  bound  by  the  contract,  and  there- 
fore  the  other  party  may  rescind  it  and  re- 
cover for  the  work  he  has  done." 

In  Tubbs  v.  Delillo,  19  Cal.  App.  612,  127 
Pac.  514,  it  appeared  that  the  plaintifl  and 
the  defendant  had  entered  into  a  contract  for 
the  construction  of  a  building  on  a  lot  of  land 
owned  by  the  defendant.  Tlie  consideration 
was  to  be  paid  in  seven  instalments  as  the 
work  progressed.  Under  the  terms  of  the 
contract  each  instalment  was  payable  on  the 
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contrafitor'fl  writen  statement  showii^  that 
the  necessary  amount  of 'work  had  been  done 
to  entitle  him  thereto.  It  was  also  agreed 
that  a  the  owner  delayed  for  more  than  five 
days  in  paying  an  instalment,  such  delay,  at 
the  contractor's  option,  might  be  deemed  a 
prevention  by  the  owner  of  the  performance 
of  the  contract.  The  owner  was  in  default  on 
the  fifth  instalment  and  the  contractor,  hav- 
ing demanded  his  payment,  relinquished  fur- 
ther operations  on  the  building.  The  court 
said:  "The  owner's  refusal  to  make  any  fur- 
ther payment,  in  the  purview  of  the  contract, 
placed  him  in  default  and  entitled  the  oon- 
tractor  to  recover  the  balance  due  for  the 
work  performed.  It  would  make  no  difference 
that  the  contractor  continued  to  work  a  few 
days  longer  than  he  was  required,  aa  this 
would  be  rather  a  favor  to  the  owner." 

In  Swartz  v.  Saunders,  46  111.  18,  the  ac- 
tion was  instituted  to  enforce  a  mechanic's 
lien  against  the  property  of  the  defendant. 
The  plaintiff  had  contracted  to  perform  all 
the  carpenter  work  on  a  certain  building  being 
erected  by  the  defendant  and  was  to  receive 
therefor  a  certain  agreed  sum.  The  plaintiff 
was  also  entitled  to  demand  and  receive  from 
the  architect  in  charge,  from  time  to  time, 
estimates  of  the  amount  due  for  work  done, 
which  amounts  were  to  be  immediately  paid 
by  the  defendant.  The  plaintiff  applied  on 
the  16th  of  October  to  the  architect  for  an 
estimate  of  the  amount  due  him  at  that  time 
under  the  contraot,  and  received  from  him  a 
written  estimate  or  certificate,  that  he  was 
then  entitled  to  a<  payment  of  fifteen  hundred 
dollars  on  the  contract.  He  presented  this 
certificate  on  and  at  different  times  alter  its 
date,  to  the  defendant  and  demanded  payment, 
which  was  refused.  On  the  night  of  the 
2l8t  of  October,  1866,  the  building,  not  then 
having  received  the  upper  joists,  and. being 
uncovered,  was  blown  down  by  a  high  wind 
and  destroyed.  Thecoi^rt  said:  "Before  the 
walls  had  fallen,  the  defendant  had  failed  to 
pay  the  estimate  to  which  the  appellee  was 
entitled  uiider  the  contract,  and  after  their 
fall  appellant  insisted  and  claimed  that  al? 
though  he  had  failed  to  pay  appellee  for  the 
work  he  had  done,  he  was  bound  to  proceed 
and  replace  his  portion  of  the  work  Uius  de- 
stroyed, and  that  too,  without  any  compensa- 
tion. This  was  an* unjust  demiand^  wltibi  which 
appellee  was  not  bound  to  oomplyi  He  had 
once  done  the  work  and  lor  which  payment 
had  been  refused.  That  he  had. a  jright  to 
abandon  the  work,  under  the  circumstances, 
seems  a  proposition  so  plain  as  to  require 
no  argument.  The  claim  made  by  appellant 
upon  the  appellee,  to  replace  the  work  de- 
stroyed, and  that  too,  gratuitously,  was  in 
effect,  a  denial  of  all  obligation  to  pay  for  the 
work  done;  and  waa  of  itself  a  sufficient  justi- 
fication to  appellee  to  abandon  the  contract." 


However,  in.  Murray  Bros.  Co.  v.  Aroos- 
took VaUey  R.  Co.  109  Me.  350,  84  Atl. 
457,  it  wajs  held!  that  where  work  is  being 
done  on  a  percentage  basis  and  the  agreement 
includes  a  stipulation  that  the  contractor  is 
not  to  pay  more  than  a  certain  sum  for  labor- 
ers, the  fact  that  the  owner  justly  complains 
that  the  contractor  is  paying  higher  wages 
than  are  necessary  and  refuses  to  con- 
tinue to  pay  unreasonably  high  wages,  is  not 
such  a  breach  of  contract  as  will  justify  the 
contractors  in  abandoning  the  work.  And  in 
Davis  V.  Ford,  81  Md.  333,  32  Atl.  280,  it  was 
held  that  a  contractor  was  not  justified  in 
abandoning  his  contract  because  of  the  failure 
of  his  employer  to  pay  for  extra  work  where 
it  appeared  that  the  extra  work  was  per- 
formed without  any  agreement  as  to  price,  as 
provided  in  the  contract,  and  the  demand  for 
payment  was  not  made  for  more  than  a  year 
after  the  particular  work  was  completed. 

In  Nelson  v.  San  Antonio  Traction  Co. 
(Tex.)  142  S.  W.  146,  it  appeared  that  the 
contractor  was  obligated  by  the  terms  of  his 
contract  to  lay  certain  pavement  and  to  main- 
tain the  same  for  a  period  of  ten  years.  After 
the  pavement  had  been  completed  there  was 
due  the  contractor  the  last  instalment  under 
the  terms  of  the  contract.  This  the  defend- 
ant refused  to  pay  although  no  valid  rea- 
son for  a  refusal  existed  at  the  time.  Sub- 
sequently action  was  instituted  by  a  sub-con- 
tractor to  enforce  a  mechanic's  lien  against 
the  property  of  the  defendant  and  the  defend- 
ant inatituted  a  cross*action  to  recover  for 
breach  of  contract  in  failing  to  keep  the  pave- 
ment in  repair.  The  court  said:  "We  are  of 
opinion  that  the  default  of  the  traction  com- 
pany  in  making  the  final  payment  did  not  oper- 
ate to  release  [the  contractor]  from  his  under- 
taking to  guarantee  the  maintenance  of  the 
pavement.  It  gave  him  a  right  of  action  imme- 
diately against  the  traction  company  for  the 
balance,  and  the  latter  could  be  compelled  at 
his  suit,  as  haa  been  done  in  this  proceeding, 
to  pay  him  with  interest.  There  is  no  basis 
for  a  contention  that  [the  contrac()or's]  agree- 
ment to  repair  foir  ten  years  was  dependent 
for  its  existence  or  continued  existence  upon 
paym^its  being  made  at  the  times  specified  in 
the  contraot.  [He]  is  asking  for  the  com- 
plete payment  of  the  consideration  for  his  con- 
tract^ which  was  to  do  the  work  and  to  main- 
tain it  for  ten  years.  For  the  amount  to  be 
paid  him,  he  agreed,  not  only  to  do  the  work, 
but  to  maintain  it  afterwards.  He  certainly 
is  in  no  position  to  require  the  traction  com- 
pany to  pay  said  consideration  to  the  last 
cent,  and  deny  his  obligation  to  fully  perform 
that  which  he  was  to  do  for  such  considera- 
tion." In  Cranford  Co.  v.  New  York,  150 
App.  Div.  195,  134  N.  Y.  S.  839,  the  cour^ 
held,  that  what  would  amount  to  an  unexcus- 
able  or  unreasonable  delay  on  the  part  of  an 
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individual  in  making  a  payment,  might  not 
in  the  case  of  a  municipal  corporation  justify 
the  contractor  in  rescinding  his  contract. 

In  Canaday  it  seems  that  the  mere  refusal 
of  the  owner  to  make  payments  in  acordance 
with  the  terms  of  a  building  contract,  does  not 
justify  the  contractor  in  discontinuing  work 
on  the  building.  Thus  in  Kelly  v.  Tourist 
Hotel  Go.  20  Ont.  L.  Rep.  267,  it  appeared 
that  the  plaintiff  agreed  to  construct  a  hotel 
building  to  the  complete  satisfaction  of  the 
architect  for  a  certain  sum,  payable  in  month- 
ly instalments  in  accordance  with  the  esti- 
mates Issued  bv  the  architect,  and  to  deliver 
to  the  defendant  a  bond  in  the  sum  of  $10,000 
for  the  faithful  performance  of  his  contract. 
The  plaintiff  commenced  work  and  six  prog- 
ress certificates  were  issued  by  the  architect, 
in  accordance  with  the  terms  of  the  agree^ 
ment.  Five  of  these  certificates  were  paid  by 
the  defendants,  and  a  portion  of  the  sixth; 
but,  the  plaintiffs  having  failed  to  deliver  the 
bond  in  accordance  with  the  agreement,  the 
defendants  refused  to  make  any  further  pay- 
ments on  account  of  the  progress  certificates 
until  the  delivery  of  the  bond.  The  plaintiffs 
thereupon  stopped  work  on  the  building,  and 
brought  an  action  to  recover  the  amount  of 
the  balance  they  claimed  for  all  work  done 
and  materials  supplied  by  them,  on  a  quantum 
meruit.  The  court  recognised  the  right  of  the 
plaintiff  to  sue  for  the  amoUTits  certified  to 
be  due,  but  held  that  they  were  not  justified 
in  abandoning  their  contract  and  said:  *'We 
agree  with  the  view  of  the  local  Master  that 
the  respondents*  refusal  to  make  further  pay- 
ments was  not  justifiable,  and  that  the  ap- 
pellants were  not  justified  in  discontinuing 
work  on  the  building.  ...  It  follows  that 
the  appellants  were  not  entitled,  at  all  events 
at  the  commencement  of  the  action,  to  be  paid 
anything  but  the  sums  for  which  the  architect 
had  given  them  progress  estimates,  in  accord- 
ance with  the  provisions  of  the  agreement, 
the  written  certificate  of  the  architect  to  the 
effect  that  the  payment  is  'due'  being  a  con- 
dition precedent  to  the  right  of  the  appellants 
to  payment."  However,  in  Olaytcm  v.  Mc- 
Connell,  14  Ont.  608,  it  appearM  that  the 
defendant  and  owner  not  only  refused  to  pay 
the  contractors  the  amount  due  under  their 
building  contract  but  caused  them  delay  by 
not  having  certain  joists  ready  at  the  proper 
time  for  their  use  and  when  the  contractors 
asked  for  more  money  he  finally  told  them  to 
go  on  with  their  work,  or,  if  they  would  n6t 
go  on,  to  leave  the  building.  The  court  said: 
''It  is  true  the  defendant  did  not  in  express 
terms  forbid  the  plaintiffs  proceeding  with  the 
work,  but  he  did,  by  the  expression  used  by 
him,  leave  it  optional  with  the  plaintiffs'  to 
proceed  with  or  abandon  the  work.  They  ac- 
cepted the  option;  and  therefore  I  am  of 
opinion  the  learned  Referee  was  right  when 


he  found  the  plaintiffs  were  justified  in  eon- 
sidering  the  contract  At  an  end.' 


9t 


Wrongful  Refusal  of  Certificate  hy 

Architect, 

A  building  contractor  is  justified  in  aban- 
doning his  work  and  instituting  prooeedinga 
to  recover  for  the  value-  of  his  labor  and 
materials  where  he  is  not  in  default  and  is 
entitled  to  a  payment,  and  the  architect 
wrongfully  or  unreasonably  refuses  to  issue  a 
certificate  for  payment.  Batchelor  v.  Kirkride, 
26  Fed.  899 ;  Flaherty  v.  Miner,  123  N.  Y.  382, 
25  N.  E.  418;  Thomas  v.  Stewart,  132  N.  Y. 
580,  SO  N.  £.  577 ;  Smith  v.  Ck>m,  3  Misc.  545, 
23  N.  Y.  S.  326.  And  see  the  reported  case. 
See  also  Bean  v.  Miller,  69  Mo.  384.  Thus  in 
Batchelor  v.  Kirkridc,  supra,  the  court  said: 
"This  suit  was  brought  by  the  contractor 
upon  the  quantum  meruit,  on  the  allegation 
and  assumption  that  the  owner  had  unlaw- 
fully terminated  the  Contract,  and  that  he 
was  entitled  to  recover  payident  for  the  work 
which  he  had  actually  done.  The  jury  gave  a 
verdict  for  the  plaintiff  for  the  sum  of  $13,- 
168.54.  Under  the  charge  of  the  learned 
circuit  justice  this  verdict  must  be  held  to 
have  established  ( 1 )  that  the  work  has  suffi- 
ciently progressed  in  the  monthB  of  February 
and  March  to  entitle  the  plaintiff  to  the  cer- 
tificates; (2)  that  the  architects*  fraudulently 
refused  to  give  them;  and.  (3)  that  the  de- 
fendant failed  to  make  the  payments  when 
the  contractor  demanded  them,  and  was  en- 
titled to  them  under  the  ooniract,  and  wrong- 
fully took  the  building  out  of  his  hands.  The 
jury  was  advised  by  theeourt>  on  the  trial, 
that  unless  these  questions  of  fact  were  found 
for  the  plaintiff  he  eould  not  recover  in  this 
action.  The  counsel  f^r  the  defendant,  on  the 
argument,  insisted  that  a  new  trial  should 
be  gfanted,  because  there  was  bo  evidence  of 
collusion  between  the  owner  and  the  archi- 
tects; that  no  proof  was  offered  that  he 
induced  them  to  withhold  the  eertifioates; 
and,  even  admitting  that  the  arohitecta  acted 
fraudulently,  the  owner  was  not  to  be  preju- 
diced by  such  action  Unless  he  was  in  some 
way  a  party  to  the  fraud.  The  counsel  for  the 
plaintiff,  on  the  other  hand,  contended  that^ 
fraudulent  refusal  of'  the  architects  to  fumi^ 
a  certificate,  when  the  work  was  sufficiently 
progressed  to  call  IbroRe,  wkether  in  coliu- 
sion  with  the  owner  or  for  any  other  eauae  not 
traceable  to  the  influence  and  action  of  the 
contractor,  justified  the  latter  in  not  going  on 
with  the  work  until  paid;  and  when  the  own- 
er taking  advantage  of  the  fraudulent  conduct 
of  the  architects/  went  into  the  possession  of 
the  unfurnished  building,  and  completed  it, 
the  contractor  had  a  legal  right  to  recover 
for  the  value  of  the  work  done  up  to  the  time 
When  the  owner  took  th^  cbargp  and  oontroL 
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We  liave  thuB  presented  for  oonBidemtion  aA 
interesting,  and,  judging  from  the  oontlkting 
Tiews  in  various  caseift  wlikli  I  Ii«ve  examined, 
I  may  add,  unseUled,  question,  eontmets  of 
this  eharacter  for  the  erecstion  of  buildings  or 
the  construction  of  other  kinds  of  work  are 
not  common.  As  a  rule^the  owner  haa  the 
means  to  pay,  but  wishes  to  guard  against, 
loss  by  paying  no  faster  than  the  progress  of 
the  work  warranted,  and  the  contractor  is 
dependent  upon  the  moneys  received  during 
the  progress  of  the  building  for  the  means  of 
carrying  the  undertaking  on  to  completion. 
A  third  party  is  therefore  selected  to  deter-i 
mine  when  the  payments  ought  to  be  made. 
In  the  present  case  the  third  party  were  the 
architects  of  the  buUder,  and  the  contractor 
agreed  to  be  bound  by  their  judgment*  not 
their  fraudulent  but  honest  judgment,  in  re- 
gard to  the  payment  of  the  several  install 
menta  provided. for  in  th^  contract.  Evidence 
was  offered  tending  or^  at  leasts  designed  to 
show  that  during  the  progress  of  the  work 
these  architects  complained  to  the  contractor 
that  they  were  not  receiving  enough  money 
from  the  owner  to  pay  them  for  superintend- 
ing the  buildings  in  their  construction;  that, 
they  had  the  opportunity,  under  tlie  terms  of 
the  contract,  to  determine  whether  the  work 
should  cost  him  forty  thousand  dollars  or 
sixty  thojusand  dollars;  and  that  it  was  to 
his  interest^  therefore,  to  pursue  a  liberal' 
policy  towards  them  if  he  wished  ^em  to 
decide  any  matters  depending  on  their  judg- 
ment in  his  favor.  Ho  naturally  concluded,. 
when  the  architects  refused  their  certificates 
in  the  months  of  February  and  March,  that 
they  were  not  oEpresaing  their  honest  con- 
victions, but  w^e  pursuing  a  course  which 
they  imagined  Would  bring  them  compensa- 
tion for  changing  their  judgment.  There  is 
no  pretense  that  the  builder  was  in  collusion 
with  them.  They  were  not  acting  to  benefit 
him,  but  themselves.  On  tlie  other  hand,  the 
testimony  indicates  that  he  was  ready  and. 
willing  to  pay  when  the  architects  signed  the 
certificates  that  the  work  was  sufficiently  ad- 
vanced to  render  it  safe  for  him  to  do  so. 
Whether  the  work  had  so  far  progressed  as  to 
entitle  the  contractor  to  have  the  certificates, 
and  whether  they  were  withheld  for  a  fraud- 
ulent purpose,  were  questions  of  fact  ivhicfa. 
the  jury  has  determined  in  favor  of  the  plain- 
tiff, and  I  quitd  agree  with  the  circuit  justice 
in  his  charge  that  fraud  by  the  arbiters,  al-> 
though  not  in  collusion  with  the  defendant, 
entitles  the  plaintiff  to  recover.''  In  Thomas 
V.  Stewart,  132  N.  Y.  580,  30  N,  E.  577,  the 
New  York  Court  of  Appeals  set  out  and  af« 
firmed  the  opinion  of  the  lower  court  wherein 
it  was  said:  "According  to  the  evidence  of 
the  contractors,  they  made  four  demands  oC 
the  architect  for  a  certificate  that  they  were 
entitled  to  the  second  payment.    Oti  the  occa* 


sion  of  the  first  demand  he  refused  because  the 
door- jambs  w^e  not  set.  Thereupon  the  con- 
tractors, although  claiming  that  the  door- 
jambs  were  not  a  necessary  part  of  completing 
the  house  to  the  laying  of  the  floors  and  the 
setting  of  the  partitions,  proceeded  to  set  the 
door-jambsy  when  they  again  demanded  a  cer- 
tificate, but  the  architect  said  that  he  would 
not  issue  one  until  the  piazza  was  up.  The 
contractors  insisted  that  this  was  not  required 
because  it  was  outside  of  the  house,  but  not- 
withstanding, they  put  it  up  and  laid  the 
floors  therein*  When  the  certificate  was  next 
demanded  the  architect  refused  it  because  the 
piazza  was  not  finished.  They  informed  the 
owner  of  what  they  had  don^,  and  that  the 
architect  would  not  give  a  certificate,  and 
asked  him  to  pay  them,  but  he  refused,  stating 
that  he  did  not  know  anything  about  it,  and 
that  everything  was  left  with  the  architect. 
A  witness  testified  to  a  statement  made  by  the 
architect,  although  the  latter  denied  it,  that 
in  drawing  the  contract  he  had  made  the  first 
and  second  payments  too  large^.thus  suggest- 
ing a  personal,  reason  for  his  persistent  re- 
fusal. There  was  no  request  to  tind  that  the 
pia£za  was  not  jQjiished.  We  think  that  the 
evidence  warranted  the  finding,  as  made  by 
the  trial  court,  that  the  architect  unreason- 
ably withheld  the  certificate.  While  it  may 
have  been  proper  to  require  the  piazza  to  be 
erected  and  the  floor  thereof  laid,  so  that 
progress  of  erection  should  be  uniform  inside 
and  outside  of  the  building,  it  does  not  seem 
reasonable  to  require  the  piazza  to  be  finished 
at  a  period  whoi  no  part  of  the  interior 
was  finished.  The  second  payment  was  earned 
when  the  floors  were  laid  and  the  partitions 
set,  ready  for  the  masons.  This  did  not  in- 
clude the  completion  of  the  back  piazza,  either 
by  specifio  mention  or  because  that  work  was 
neces^ry  in  order  to  do  anything  that  was 
specifically  mentioned.  As  the  refusal  of  the 
architect  was  based  upon  an  unreasonable  re- 
quirement, it  furnished  no  protection  to  the 
owner.** 

In  Bean  v.  lifiller,  69  Mo.  384,  it  was  held 
that  where  a  contractor  has  abandoned  his 
contract  because  of  the  default  of  the  owner 
in  making  payments,  and  the  engineer  has 
made  no  final  or  full  estimate  of  all  the  work 
done  as  provided  by  the  opntract,  the  con- 
tractor will  be  permitted  to  recover  for  the 
whole  amount  of  work  done,  whether  esti- 
mated or  not. 

However,  in  Fox  v.  Clark,  44  App.  Div.  626, 
60  N.  Y.  a  237,  it  appeared  that  the  plaintiff 
entered  into  a  contract  to  build  two  houses  for 
the  defendant  according  to  certain  plans  and 
specifications.  It  was  agreed  tha4  certain 
payments  should  be  made  at  various  times 
when  the  buildings  had  advanced  to  a  certain 
stage  of  oompletion.  It  was  further  provided 
that  ''in  each  case  of  the  said  payments,  a 
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certificate  shall  be  obtained  from,  and  signed 
by,  [the]  architect,  to  the  effect  that  the 
work  is  done  in  strict  accordance  with  the 
plans  and  specifications,  and  that  he  con- 
siders the  payments  properly  due."  The 
plaintiff  began  work  in  December  and  subse- 
quently the  architect  gave  two  certificates  for 
a  payment  on  account  of  each  of  the  two 
buildings.  On  February  Ist,  the  plaintiff 
requested  another  certificate  from  the  archi- 
tect for  a  second  payment  on  one  of  the 
houses.  The  architect  made  an  examination, 
and  found  that  the  payment  was  not  due ;  that 
there  were  several  things  yet  to  be  done  before 
there  was  anything  due  under  the  terms  of 
the  contract,  and  he  made  a  memorandiun  of 
the  work  necessary  to  be  done  before  he 
could  give  a  certificate.  The  work  continued 
on  the  houses  until  the  7th  day  of  February, 
when  the  defendant  received  a  letter  from  the 
plaintiff  stating  that  the  second  pa3rments 
were  due  on  both  houses,  and  that,  as  they 
had  not  been  paid,  they  had  stopped  work. 
The  court  said:  "The  test  of  whether  that 
pa3nnent  was  due  was  whether  the  buildings 
were  'inclosed  and  ready  for  lathing,'  and 
it  was  stipulated  in  the  contract  that  the 
evidence  of  this  fact  should  be  the  certificate 
of  the  architecture  to  the  effect  'that  the 
work  is  done  in  strict  accordance  with  the 
drawings  and  specifications,  and  that  he  con- 
siders the  payment  properly  due.'  The  com- 
plaint contains  no  averment  that  the  archi- 
tect unreasonably  withheld  his  certificate,  as 
it  should  have  done.  .  .  .  The  defendant 
did  not  call  the  attention  of  the  court  to  the 
defect,  but  it  may  be  said  that  there  was  no 
evidence  in  the  case  from  which  it  could  be 
fairly  inferred  that  the  architect  was  actu- 
ated by  any  improper  motives  in  refusing  to 
give  the  certificate  at  the  time.  He  was  re- 
quired by  the  contract  to  state,  in  effect,  that 
*the  work  is  done  in  strict  accordance  with 
the  drawings  and  specifications,  and  that  he 
considers  the  payment  properly  due.'  Admit- 
ting that  evidence  might  be  received  in  sup- 
port of  the  theory  that  the  certificate  was 
unreasonably  withheld,  to  establish  such  un- 
reasonableness, under  the  provisions  of  the  con- 
tract, it  was  necessary  to  show,  not  only  an 
absolute  compliance  with  the  drawings  and 
specifications,  but  facts  which  would  estab- 
lish that  the  architect  could  not,  with  any 
fair  degree  of  reason,  have  any  doubt  that  the 
payment  was  'properly  due.'  We  fail  to  find 
such  evidence  in  the  record.  On  the  contrary, 
it  appears  from  the  plaintiff's  own  admissions 
that  the  heating  pipes,  speaking  tubes,  etc., 
which  the  plans  and  specifications  called  for, 
and  which  it  was  necessary  should  be  in  plaoe 
before  the  lathing  could  be  completed,  were 
not  in  the  building  at  the  date  mentioned. 
This  being  merely  a  payment  of  an  instal- 
ment, there  could  be  so  substantial  perform- 


anee  which  would  render  the  payment  due. 
The  plaintiff  suffered  no  legal  wrong  by  hav- 
ing his  payment  deferred  until  he  had  com- 
plied with  the  conditions  necessary  to  entitle 
him  to  payment.  He  could  have  completed 
the  construction  within  the  terms  and  con- 
ditions of  the  contract,  and  recovered  the 
amount  agreed  upon,  by  showing  a  substan- 
tial performance  of  the  whole  contract,  but 
he  could  not  clailn  that  a  single  instalment 
was  due,  except  by  complying  with  the  letter 
of  agreement  under  which  the  parties  were 
acting.  He  did  not  have  the  certificate  of  the 
architect  required  by  the  contract.  He  has 
not  established  that  he  had  the  buildings  in 
the  condition  demanded  by  the  agreement  as 
a  condition  of  the  second  payment  becoming 
due,  or  that  the  architect  had  reason  to  be- 
lieve that  the  payment  was  fairly  due.  Un- 
der these  circumstances,  it  cannot  be  held  that 
the  defendant  had  failed  to  keep  his  covenant ; 
and,  without  default  on  his  part,  it  cannot  be 
said  that  there  was  any  ground  for  a  recis- 
sion  of  the  contract."  lu  National  Contract- 
ing Co.  V.  Com.  183  Mass.  89,  66  N.  E.  639, 
the  action  was  instituted  to  recover  damages 
for  a  breach  of  contract.  The  plaintiff's  peti- 
tion alleged,  inter  alia,  that  the  defendant  was 
required  to  furnish  once  in  each  week  an 
approximate  estimate  of  the  amount  of  work 
done  and  its  value  and  to  furnish  the  con- 
tractor with  an  -  order  for  the  payment  of 
eighty>five  per  cent  of  the  value  estimated  and 
that  he  had  failed  to  furnish  the  estimate  and 
order  as  provided  in  the  agreement.  The 
clause  of  the  contract  invoked  by  the  plaintiff 
was  as  follows:  ''The  engineer  shall,  once  & 
week,  make  an  approximate  estimate  in  writ- 
ing of  the  amount  of  work  done  and  of  the 
relative  value  thereof,  according  to  the  terms 
of  this  contract.  And  said  engineer  may  make 
such  allowance  in  said  weekly  estimatea 
as  he  may  deem  reasonable  on  aocotmt 
of  the  work  having  been  more  or  less 
difficult  than  the  average  of  this  contract. 
And  it  is  expressly  understood  that  said 
weekly  estimates  shall  only  be  made  when  the 
work  progresses  in  accordance  with  the  pro- 
visions of  this  contract  and  specifications. 
Upon  each  such  weekly  estimate  being  made, 
the  board  will  give  an  order  on  the  treasurer 
of  the  Commonwealth  for  the  payment  to  said 
contractor  of  eighty-five  per  cent  of  such 
estimated  value."  The  defendants  demurred 
to  the  petition  on  the  ground  that  it  did  not 
aver  that  the  work  was  progressing  in  accord- 
ance with  the  provisions  of  the  contract.  The 
court  said:  "We  are  of  opinion  that  this  is 
a  good  ground  of  demurrer.  The  petitioner 
was  not  entitled  to  an  estimate  unless  the 
work  was  progressing  in  accordance  with  the 
dontract,  and  this  should  have  been  alleged." 
For  cases  discussing  generally,  the  conclu- 
siveness of  the  decision  of  an  architect  or  en- 
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gineer  undfer  a  working  contract,  see  the  notes 
to  Williams  ▼.  Mount  Hood,  R.  etc.  Co^  Ann. 
Cas.  1913A  177,  and  Mercantile  Trust  Co.  y. 
Hensey,  10  Ann.  Cas.  572. 

Effect  of  JOe fault  of  Contractor. 

If  the  contractor  is  in  default  and  has  not 
fulfilled  his  obligations  under  the  contract 
according  to  its  terms  at  the  time  he  demands 
payment,  he  is  not  justified  in  leaving  the 
work.  Golden  Gate  Limiber  Co.  y.  Sahrbacher, 
105  Cal.  114,  38  Pac.  635;  Casey  v.  Gunn,  29 
Mo.  App.  14 ;  Fox  y.  Clark,  44  App.  Div.  626, 
60  N.  Y.  S.  237 ;  McGrath  v.  Horgan,  72  App. 
Div.  162,  76  N.  Y.  S.  412;  Cranford  Co.  v. 
Kew  York,  150  App.  Div.  196,  134  N.  Y.  S. 
839;  Finger  v.  Kom,  123  N.  Y.  S.  239.  See 
also  Schillinger  Bros.  Co.  v.  Boschryan  Grain 
Co.  (la.)  116  N.  W.  132;  Condon  v.  St.  Au- 
gustine Church,  112  App.  Div.  108,  98  N.  Y. 
S.  253.  Thus  in  McGrath  v.  Horgan,  supra, 
the  court  said:  "When  a  contractor  picks  up 
his  tools  and  orders  his  men  to  quit  work  on 
the  ground  of  a  breach  of  contract  on  the  part 
of  the  owner  in  failing  to  make  an  intermedi- 
ate instalment  payment,  he  should  be  pre- 
pared to  show  full  performance  of  all  condi- 
tions precedent  to  his  right  to  such  payment. 
The  plaintiff  refused  to  proceed  with  the 
execution  of  his  contract,  and  elected  to  stand 
upon  his  strict  legal  rights.  He  must,  there- 
fore, in  order  to  recover,  bring  himself  fairly 
within  the  terms  of  the  contract  by  showing 
performance  of  the  obligations  he  incurred 
'without  any  omission  so  substantial  in  its 
character  as  to  call  for  an  allowance  of  dam- 
ages.' "  And  in  Golden  Gate  Lumber  Co.  v. 
Sahrbacher,  105  Cal.  114,  38  Pac.  635,  it 
was  said:  "Nonpayment  of  an  instalment  of 
the  contract  price  when  due  is  such  a  breach 
of  the  contract  as  to  justify  a  contractor  in 
leaving  the  work  and  recovering  upon  a  quan- 
tum meruit.  Was  the  contractor  entitled  to 
receive  the  second  instalment  of  money?  In 
other  words,  was  the  second  instalment  due? 
And  the  answer  to  that  interrogatory  is  sole- 
ly dependent  upon  a  determination  of  the  fact 
as  to  whether  or  not  the  contractor  had  pro- 
gressed with  the  building  according  to  the 
plans  and  specifications.  .  .  .  If  he  had 
done  so  he  had  the  legal  right  to  stop  work 
when  the  second  instalment  was  not  forth- 
coming ;  but,  if  he  had  not  performed  the  con- 
tract according  to  its  terms  at  the  time  he 
demanded  the  second  instalment,  then  it  was 
not  due,  and  he  was  not  justified  in  leaving 
the  work;  and  if  he  left  the  work  without 
cause  it  was  an  abandonment  of  the  contract, 
as  contemplated  by  section  1200  of  the  Code 
of  Civil  Procedure,  and  the  plaintiffs'  rights 
in  this  action  would  be  measured  by  the  pro- 
visions of  that  section.  Upon  an  examination 
of  the  evidence  we  conclude  that  the  con- 
tractor failed  to  comply  with  the  terms  of  his 


contract  in  substantial  particulars,  and,- bay- 
ing committed  breaches  of  the  contract,  ha 
was  not  justified  in  leaving  the  work  as  he 
did  leave  it." 

In  Casey  y.  Qunn,  29  Mo.  App.  14,  the 
court  said:  "The  fact  that  the  plaintiff  re- 
fused to  pay  the  third  instalment  when  claims 
for  labor  and  material  for  a  large  amount  re- 
mained unpaid,  was  evidence  of  the  exercise 
by  him  of  a  right  distinctively  reserved  by  the 
terms  of  the  contract,  and  no  evidence  of  an 
abandonment.  Nor  was  the  fact  that,  upon 
the  contractor's  refusal  to  proceed  with  the 
work,  the  plaintiff  had  it  completed  under  his 
own  supervision,  evidence  of  such  abandon- 
ment, since  it  was  the  only  alternative  the 
plaintiff  had.'' 

Bight  to  Recover  Prospective  Profits. 

In  some  cases,  it  has  heen  held  that  the  de- 
fault of  the  owner  in  making  payments,  not 
only  justifies  a  building  contractor  in  aban- 
doning the  work  but  entitles  him  to  recover 
as  damages  his  profits  on  the  uncompleted 
portion  of  the  work.  Grand  Kkpids,  etc.  R. 
Co.  v.  Van  Dusen,  29  Mich.  431;  Scheible  v. 
Klein,  89  Mich.  376,  60  N.  W.  857;  Jones  v. 
New  York,  47  App.  Div.  39,  62  N.  Y.  S.  284 ; 
Schlesinger  v.  Ritchie,  115  S.  Y.  S.  116.  See 
also  Arnott  v.  Spokane,  6  Wash.  442,  33 
Pac.  1063.  Compare  Christian  County  v. 
Overholt,  18  111.  223;  Jtfoore  v.  Taylor,  42 
Hun  46,  5  N.  Y.  St.  Rep.  202.  Tims  in  Jones 
y.  New  York,  supra,  the  court  said:  "There 
is  undoubtedly  a  material  distinction  between 
the  effect  of  a  default  in  payment  of  an  in- 
stalment when  it  becomes  due  under  such  a 
contract  .  .  .  arising  from  mere  temporary 
inability,  and  a  deliberate  refusal,  based  upon 
the  asserted  invalidity  of  the  contract  and 
the  denial  of  the  contractor's  right  to  proceed 
or  to  receive  any  payment  thereunder.  The 
former  may  be  a  breach  which,  while  it  would 
permit  the  contractor  to  abandon  the  work 
and  recover  for  that  already  done,  would 
not  entitle  him  to  prospective  profits.  .  .  . 
But  the  latter  goes  to  the  root  of  the  contract, 
and  is  equivalent  to  an  abandonment  of  it  in 
its  entirety.  Under  such  circumstances  the 
contractor  is  entitled  to  recover  prospective 
profits.  ...  It  was  said  .  .  .  that 
even  'mere  delay  in  making  the  stipulated 
payments  might  be  inexcusable  or  unreason- 
able or  so  indicative  of  an  utter  inability  to 
perform  the  entire  contract  as  to  be  equiva- 
lent to  a  refusal  to  perform,  and  a  denial  of 
the  plaintiff's  right  to  proceed  under  it.'" 
In  Schlesinger  v.  Ritchie,  115  N.  Y.  S.  116,  it 
was  said :  ''The  plaintiff  brought  this  action 
for  work,  labor,  services,  and  materials  under 
a  contract  calling  for  the  erection  and  con- 
struction of  a  balcony,  four  fitting  rooms,  a 
cashier's  desk,  and  a  stock,  a  packing,  and 
a   cutting   table,    in    the   Hudson   Terminal 
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Buildmg,  at  the  agreed  price  of  $1,050.  He 
did  not  complete  the  work,  even  substantially. 
He  claims  to  excuse  his  nonperformance  by 
the  defendants'  refusal  to  pay  according  to 
the  agreement,  which,  as  he  testifies,  was  that 
the  defendants,  copartners,  undertook  to  pay 
about  two  hundred  dollars  in  cash,  and  the 
balance  in  notes  during  the  progress  of  the 
work ;  that  he  was  to  get  the  cash  during  the 
job,  but  on  no  specified  day;  that  he  received 
a  three  hundred  dollar  00-day  note,  but  that 
upon  his  demand  for  cash  on  a  particular 
day  the  defendants  said  they  'wouldn't  give 
him  a  damn  cent  imtil  the  job  was  finished.' 
The  refusing  answer,  even  to  phraseology,  was 
admitted  by  the  defendants,  who,  contra- 
dicting the  plaintiff's  version  of  the  agree- 
ment, said  the  job  was  to  be  paid  for  when  , 
done,  and  that  they  had  given  the  note  as  a 
favor.  Having  credited  the  plaintiff's  story, 
as  the  judgment  shows,  the  learned  trial  jus- 
tice could  but  find  a  breach  by  the  defend- 
ants, which  absolved  the  plaintiff  from  fur- 
ther performance  and  entitled  him  to  abandon 
the  work  and  to  recover  by  way  of  damages 
such  profits  as  would  result  to  him  from  a 
complete  performance,  and  thereupon  award 
him  the  difference  between  the  contract  price 
and  the  estimated  cost  of  the  unperformed 
work,*'  In  McCuUough  v.  Baker,  47  Mo.  401, 
it  appeared  that  the  plaintiff  after  having 
abandoned  his  building  contract  with  the 
defendant  because  of  the  latter's  alleged  de- 
fault instituted  suit  on  a  quantum  meruit. 
The  court  said  "The  plaintiff  waives  that 
and  sues  upon  the  quantum  meruit.  If  he  is 
entitled  to  recover  at  all  he  is  entitled  to 
recover  a  reasonable  compensation  for  the 
work  actually  done.  That  is  the  rule  where 
the  contractor  is  prevented  from  completing 
his  job  by  the  unwarranted  acts  and  defaults 
of  the  other  party.  In  such  a  case  he  is  not 
restricted  to  a  pro  rata  share  of  the  contract 
price.  He  may  either  sue  upon  the  contract 
and  claim  damages  for  a  breach  of  it,  or  he 
may,  as  in  this  case,  waive  the  contract  and 
sue  for  reasonable  value  of  his  work."  How- 
ever, in  Wharton  v.  Winch,  140  N.  Y.  287,  35 
N.  E.  689,  the  court  said :  "The  sole  question 
presented  for  judicial  decision  is  whether, 
upon  the  facts  proven  in  this  case,  the  plain- 
tiff is  entitled  to  recover  prospective  profits 
because  of  the  failure  of  the  defendant  to  pay 
the  instalment  of  the  contract  price  which 
fell  due  upon  the  delivery  of  the  material 
at  Lincoln  on  Nov.  9th.  The  execution  of  the 
contract,  and  wliat  the  parties  did  under  it, 
and  what  they  failed  or  refused  to  do,  are  all 
matters  about  which  there  is  no  conflict  or 
dispute  in  the  testimony  given  upon  the  trial, 
and  at  the  close  of  the  evidence  both  parties 
requested  the  direction  of  a  verdict,  and  the 
motion  of  the  defendant  was  granted,  to  which 
the  plaintiff  excepted.    The  plaintiff  then  re- 


quested the  court  to  submit  to  the  jury  the 
question  whether  or  not  the  evidence  in  this 
case  did  not  evince  an  intention  on  the  part 
of  defendant  not  to  comply,  with  the  terms 
of  the  contract,  and  a  total  failure  on  his 
part,  which  was  declined  aad  an  exception 
taken.  In  view  of  the  structure  of  this  eon- 
tract  it  would  seem  to  be  clear  that  the  mere 
failure  of  the  defendant  to  make  punctual 
payment  of  an  instalment  due  according  to 
its  provisions  was  not  such  a  breach  of  the 
entire  contract  as  to  permit  the  plaintiff  to 
refuse  to  proceed  further  under  it,  and  re- 
cover damages  for  the  profits  which  he  would 
have  earned  had  the  contract  been,  fully  per- 
formed on  his  part."  .  .  .  It  is  undoubted- 
ly true  that  the  defendant's  failure  to  pay  the 
instalment  was  such  a  breach  of  the  contract 
as  absolved  the  plaintiff  from  all  obligation 
to  further  perform  on  his  part  while  the  de- 
fault continued.  Nor  was  he  bound  to  grant 
the  defendant  any  indulgence  and  wait  for 
any  period  of  time  in  order  to  enable  him  to 
make  good  his  broken  promise.  In  that  sense 
punctual  payment  was  a  condition  precedent. 
The  obligation  of  the  plaintiff  to  proceed  un- 
der the  contract  depended  upon  it.  If  it  was 
not  fulfilled,  one  of  two  courses  was  open  to 
the  plaintiff.  He  might  at  once  rescind  the 
contract  and  refuse  to  go  on,  and  immediately 
recover  for  the  materials  furnished  and  serv- 
ices rendered  under  it;  or  he  might  proceed 
with  the  performance  of  the  contract  on  his 
part,  and  at  the  same  time,  if  he  chose  bring 
suit  to  recover  the  past  due  instalment.  In 
the  present  case  the  irial  court  has  found  that 
the  plaintiff  elected  to  rescind  the  contract, 
and  as  he  had  already  received  more  than 
sufficient  to  compensate  him  for  the  work  done 
under  it,  that  he  can  recover  nothing  in  this 
action." 
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Embezzlement    —    Restoration    mm    De- 
fense. 

The  accused  was  state  superintendent  of 
banks.  He  took  937,000,  of  the  funds  that; 
came  into  his  custody  by  virtue  of  his  office, 
to  New  York  City,  and  used  the  money  there 
to  redeem  his  collateral  securities  which  he 
had  pledged  for  his  private  debt.  Some  weeks 
later,  before  he  was  called  to  account  for  the 
money  and  before  he  was   indicted   for  its 
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unlawful  conversion  to  his  own  nse,  he  nego- 
tiated the  securities  which  he  had  thus  ob- 
tained, for  money  with  which  he  restored  to 
the  funds  the  $37,000,  with  which  he  paid 
bis  debt  in  New  York.  Held,  this  was  embez- 
zlement, in  violation  of  section  12876^  Gen- 
eral Code. 

[See  note  at  end  of  this  case.] 


The  fact  that  he  returned  money  of  equal 
amount  to  the  trust  fund,  before  his  secret 
appropriation  of  it  became  known,  was  no 
defense. 

[See  note  at  end  of  this  case.] 


It  is  the  design  and  policy  of  that  section 
and  kindred  statutes  to  prevent  public  offi- 
cers and  agents  from, using  public  funds  in 
their  possession  or  u^der  their  control,  in 
any  manner  or  for  any  purpose  not  expressly 
authorized  by  law. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Exceptions  from  Court  of  Common  Pleas, 
Franklin  county. 

Criminal  action.  Baxter  acquitted  of 
charge  of  embezzlement  and  prosecuting  at- 
torney alleges  exceptions.  The  facts  are 
stated    in    the    opinion.      Exceptions    sus- 

TAIN£D. 

Edvcard  C.  Turner  and  Timothy  8,  Bogan 
for  state. 
Kent  W,  Hughes  for  defendant. 

[270]  Wilkin,  J.— May  20,  1912,  the  ac- 
cused took  $37,000  of  funds,  which  came  into 
his  possession  as  superintendent  of  banks  of 
Ohio,  from  state  banks,  where  they  were 
deposited  by  virtue  of  Section  742-6,  Gen- 
eral Code,  and  used  them  in  the  city  of  New 
York  to  pay  his  private  indebtedness.  He 
repaid  the  amount  of  the  funds  into  the  banks 
June  8,  1912.  Later  he  was  indicted  under 
Section  12876,  General  Code,  for  embezzling 
and  converting  these  trust  funds  to  his  own 
use  on  the  date  first  named.  At  the  trial, 
upon  a  statement  of  the  facts  to  the  jury 
by  the  prosecuting  attorney,  the  accused 
moved  the  court  to  direct  a  verdict  of  ac- 
quittal. The  court  sustained  the  motion,  and 
discharged  the  accused,  for  the  reason  that 
"he  had  accounted  in  time  by  the  repayment 
of  other  money  of  equal  value.** 

The  pertinent  clause  of  the  statute  reads 
thus: 

"Whoever,  being  elected  or  appointed  to  an 
office  of  public  trust  or  profit,  embezzles  Or 
converts  to  his  own  use  .  .  .  anything 
of  value  that  shall  come  into  his  possession 
by  virtue  of  such  office  or  employment,  is 
guilty  of  embezzlement,*'  etc. 

He  based  his  right  to  acquittal  on  the 
proposition  that  the  conversion  must  be  with 
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the  intention  of  depriving  the  owner  of  the 
money,  and  the  crime  is  complete  only  after 
a  failure  to  account  and  pay  it  over. 

He  argues:  (1)  That  the  temporary  ap- 
propriation of  the  money  to  his  own  use, 
with  the  intention  of  restoring  it,  is  not  a 
conversion  within  the  meaning  of  the  stat- 
ute; and  (2)  that  he  does  not  become  an  em- 
bezzler till  he  becomes  a  defaulter. 

The  logic  of  both  propositions  is  somewhat 
confused.  [271]  The  first  is  that  a  trustee 
who  appropriates  a  trust  fund,  without  the 
owner's  knowledge,  to  pay  his  own  debt,  and 
afterwards  repays  the  secret  loan,  does  not 
embezzle  the  fund.  This  loses  sight  of  one 
important  test  which  is  not  conceded  in  the 
statement  of  the  case,  viz.,  that  at  the  time 
he  diverted  the  fund  he  intended  to  reBtore 
it.  The  fact  that  the  aooused  deposited  other 
money  of  equal  amount  in  the  proper  place 
after  the  misappropriation  is  only  circum- 
stantial evidence  bearing  on  tlie  question  of 
his  intention  when  he  purloined  the  fund.  To 
say  the  least,  such  evidence  of  good  motive, 
without  anything  else,  is  hardly  convincing; 
it  is  not  conclusive.  The  return  of  the  money 
may  have  been  impelled  by  the  dread  of  ex- 
posure and  the  fear  of  punishment,  rather 
than  an  original  intention  to  restore  it, 
which  was  in  his  mind  at  the  time  he  with- 
drew it.  Of  course  repentance  and  restitu- 
tion do  not  expunge  the  guilt. 

The  second  proposition  also  comes  short 
of  the  mark.  It  leaves  the  decisive  question 
unanswered,  whether  or  not  the  secret  pur- 
pose or  use  for  which  the  custodian  of  public 
funds  abstracts  them,  without  authority,  may 
determine  his  guilt  or  innocence.  We  think 
the  true  test  is,  Is  there  a  wilful  misappro- 
priation of  the  trust  fund,  or  a  breach  of 
faith  by  the  employee  to  whose  custody  the 
fund  is  entrusted  for  the  benefit  or  use  of  the 
employer  or  owner  t  In  this  case  the  trustee 
secretly  used  the  money  of  the  state,  for  his 
own  beniefit  and  profit,  on  the  hazard  of  being 
able  to  replace  it  when  or  before  the  state 
would  require  it.  He  speculated  on  the  risk 
of  becoming  a  defaulter;  [272]  he  therefore 
contemplated  the  chance  that  he  might  not 
be  able  to  repay.  Whether  he  did  this  for  his 
own  emolument  or  his  mere  convenience,  he 
was  speculating  with  public  funds,  which  is 
certainly  a  public  evil  intended  to  be  for- 
bidden and  repressed  by  the  statute. 

It  will  be  noticed  .that  the  predicate  words 
of  the  statute  are  "to  embezzle  or  to  convert 
to  his  own  use.*'  The  meaning  of  these  words 
is  to  be  found  in  the  body  of  the  general 
law;  they  are  legal  terms  which  are  to  be 
understood  according  to  their  legal  significa- 
tion. A  precise  laconic  definition  of  either 
of  them,  which  will  comprehend  their  full 
import  and  cover  all  cases,  caftnot  be  found, 
if  indeed  one  can  be  made.     Conversion  -  has 
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been  defined  as  follows:  ''An  appropriation 
of  the  thing  to  the  party's  own  use  and  bene- 
ficial enjoyment,  or  exercising  dominion  over 
it,  in  exclusion  or  defiance  of  the  owner's 
right."  (2  Greenl.  £v.  Sec.  642.)  "Assum- 
ing upon  one's  self  the  property  and  right 
of  disposing  of  another's  goods."  (Lord  Holt^ 
6  Mod.  212.)  "An  act  of  dominion  over  per- 
sonal property,  inconsistent  with  the  right  of 
the  owner."  (Bigelow  on  Torts,  1875,  428.) 
"Any  distinct  act  of  dominion  wrongfully 
exerted  over  one's  property  in  denial  of  his 
right,  or  inconsistent  with  it."  (2  Cooley  on 
Torts,  3d  ed.  859.)  And  see  1  Bouv.  Die. 
(1897)  433;  38  Cyc.  2005. 

A  definition  of  embezzlement  is  still  more 
difficult  to  find  or  to  frame.  It  is  a  form 
of  the  evolution  of  the  Ifiw  of  larceny,  and 
therefore  a  modification  of  that  crime.  The 
act  may  be  said  to  consist  of  a  fraudulent 
misappropriation  of  another's  [273]  goods  by 
one  to  whom  their  custody  has  been  entrust- 
ed. It  is  purely  a  statutory  offense,  and  the 
distinctive  features  of  the  crime  must  be 
gleaned  from  the  various  statutes  which  de- 
fine it  for  each  jurisdiction. 

The  law  of  the  particular  phase  of  the 
subject  which  we  have  in  hand,  so  far  as 
it  has  been  determined  and  formulated  by 
juristic  science  is  tersely  stated  by  a  writer 
whose  treatise  has  become  a  classic  and 
an  authority.  We  quote  from  the  late 
Joel  Prentiss  Bishop's  New  Criminal  Law, 
Vol.  2 : 

"The  gist  of  common-law  larceny  is  the 
felonious  'taking'  of  what  is  another's,  with 
the  simultaneous  intent  in  the  taker  of  mis- 
appropriating it.  But  in  the  statutory  em- 
bezzlement there  is  no  felonious  taking,  for 
the  thing  comes  to  the  servant  by  delivery 
either  from  the  master  or  a  third  person. 
.  .  .  So  that  the  question  now  is,  by  what 
act,  after  it  is  received,  does  the  servant 
commit  the  embezzlonent  ?    .    .    . 

"Our  lAquiry  eoncerns  the  act,  not  the  evi- 
dence. The  rule  of  law  appears  only  in- 
distinctly in  the  books.  Still  we  may  infer 
from  the  authorities,  and  from  the  reasons 
inherent  in  the  question,  that  if  the  servant 
intentionally  does  with  the  property  under 
his  control  what  one  must  intend  to  do  wHh 
property  taken  to  commit  larceny  of  it,  he 
embezzles  it,  while  nothing  else  is  Bufi[icient. 
Or,  assuming  the  needful  criminal  intent  to 
exist,  he  must  and  need  only  do  what  in  our 
civil  jurisprudence  is  termed  conversion,  de- 
fined to  be  any  dealing  with  the  thing  which 
impliedly  or  by  its  terms  excludes  the  owner's 
dominion.  To  illustrate, — [274]  if  the  serv- 
ant, instead  of  delivering  the  property  to 
his  master  or  another,  as  required  by  his 
duty,  pledges  it  for  his  own  debt,  or  runs 
away  with  it,  or  neglects  or  refuses  to  ac- 
count for  it,  or  otherwise  wroQgfuUy  diverts 


its  course  toward  its  destination  to  make  it 
his  own,  he  embezzles  it.  Yet  much  of  even 
this  is,  when  accurately  viewed,  rather  evi- 
dence than  the  offense  itself.  For,  to  con- 
Htitute  the  offense  it  is  not  necessary  there 
should  be  a  demand  for  the  money  alleged 
to  be  embezzled,  or  a  denial  of  its  receipt,  or 
any  false  account,  ...  or  refusal  to  ac- 
count."   Sections  372,  373. 

He  treats  of  the  intent  as  an  ingredient 
of  the  crime,  under  the  title  "Larceny."  The 
following  excerpts  will  serve  our  purpose: 
"In  strictness  of  language  there  are  in  lar- 
ceny two  intents;  namely,  to  commit  the 
asportation  by  trespass,  and  to  make  the 
felonious  misappropriation  of  the  thing 
stolen.  Yet  commonly  and  practically  we 
mean  by  this  term  the  latter.  It  is  in  this 
isense  that  the  word  is  in  the  present  sub- 
title employed.  ...  It  means  the  pur- 
pose to  deprive  the  owner  of  his  ownership 
in  the  thing  taken;  and  whether  or  not  for 
some  advantage  to  the  trespasser,  or  as  other 
wise  expressed  for  lucre,  is  one  of  the  pur- 
poses of  this  sub-title  to  consider.  .  .  . 
'What  is  meant  by  felonious  intention,'  said 
Reade,  J.,  'is  a  question  for  the  court;  and 
after  the  court  defines  that,  then  it  is  for  the 
jury  to  say  whether  the  defendant  had  such 
intent.'  But  the  law  on  this  question  of  in- 
tent is  difiicult,  and  the  authorities  are  in  a 
measure  conflicting.  Yet  relating  to  it  there 
are  some  leading  doctrines  reasonably  cer- 
tain."   Section  840. 

[275]  "Some  have  held  that  if  one  takes 
another's  goods  to  pledge  them,  intending  to 
redeem  and  return  them  afterwards,  he  does 
not  commit  larceny.  Plainly  a  defendant 
to  avail  himself  of  this  limitation  of  the 
intent  must  show  it;  for  outwardly  and 
prima  facie  these  facts  indicate  theft.  And 
Gurney,  J.,  once  said  to  a  jury:  *I  confess 
I  think  that  if  this  doctrine  of  an  intention 
to  redeem  property  is  to  prevail,  courts  of 
justice  will  be  of  very  little  use.  A  more 
glorious  doctrine  for  thieves  it  would  be  diffi- 
cult to  discover,  but  a  more  injurious  doctrine 
for  honest  men  cannot  well  be  imagined.' 
Now,  a  man  who  pledges  an  article  transmits 
an  ownership  which,  though  not  perfect,  will 
become  so  if  he  fails  to  perform  to  the  pledgee 
the  condition;  this  is  very  different  from  his 
merely  holding  it  in  his  own  temporary  cus- 
tody and  using  it.  Probably,  therefore,  this 
taking  is  in  principle  larceny.  So,  at  leajst, 
such  a  transaction  would  now  generally  ap- 
pear to  be  regarded.  And,  both  in  principle 
and  authority,  the  intent  in  larceny  need  not 
be  to  deprive  the  owner  of  the  whole  thing 
taken;  it  is  enough  that  the  purpose  is  to 
get  from  him  the  entire  ownership  of  any 
part  thereof.  Thus,  it  is  larceny  to  carry 
away  any  article  of  property  to  conceal  it 
until  the  owner  will  offer  a  reward  for  ita 
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retium,  and  for  the  purpose  of  obtaining  the 
reward."    Section  841. 

"We  find  it  not  infrequently  said  in  the 
hwjks  that  the  taking  mnst  be  luori  oaiMo. 
.  .  .  Blaekstone  mixes,  thos:  'The  tak- 
ing and  carrying  away  must  be  felonious; 
that  is,  done  arUmo  [276]  furandi;  or,  as 
the  civil  law  ezpressee  it,  luori  causa.  .  .  . 
But  this  is  by  no  means  the  only  criterion 
of  criminality  3  for  in  cases  that  may  amount 
to  larceny  the  variety  of  circumstances  is  so 
great,  and  the  complications  thereof  so 
mingled,  that  it  is  impossible  to  recount  aU 
those  which  may  evidence  a  felonious  intent, 
or  ammum  furamdi;  wherefore. they  must  be 
left  to  the  due  and  attentive  consideration 
of  the  court  and  jury.'  (4  Bl.  Com.  232.) 
Now,  these  words  of  the  commentator  .  .  . 
really  convey  about  as  exact  an  idea  as  can 
be  stated."     Section  842. 

"Some  hold  that  Uie  thief  must  intend  to 
convert  the  thing  to  his  own  use.  But  the 
true  view,  where  the  rule  of  luori  cwuaa  is 
conceded,  is  i^mply  that  he  should  mean  some 
advantage  to  himself,  in  distinction  from 
mischief  to  another."  Section  843.  ''We 
have  intimations  that  if  one  taking  an  article 
tenders  its  value  in  money  prima  f<teie  he  is 
not  guilty  of  larceny.  Not  necessarily  will 
the  offer  of  pay  exempt  him,  but  East  says 
it  is  'pregnant  evidence'  that  the  purpose  was 
not  felonious.  (2  East  P.  C.  862,  3  Greenl. 
£v.  Sec.  157.)  On  various  theories  of  a  de- 
fense the  court  might  in  some  circumstances 
be  asked  to  submit  such  a  fact  to  the  jury." 
Section  845. 

Thia  lucid  epitome  of  the  law,  so  far  as 
it  has  been  developed  by  the  decided  cases, 
gives  us  a  elew  to  the  solution  of  the  prob- 
lem presented  by  the  record  in  this  case.  Our 
author  shows  Us,  first,  that  the  return  of 
the  property  misappropriated  by  the  trustee 
is  only  an  ew  post  fOtOto  circumstance,  which 
should  go  to  the  jury  for  what  it  may  be  worth 
as  reflecting  the  motive  of  the  trustee  at  the 
time  of  the  appropriation;  second,  if  the 
[277]  criminal '  intent  accompanied  that  act, 
the  crime  was  complete,  and  demand  and 
refusal  to  account  and  pay  over  were  not 
necessary.  Therefore,  if  the  court  of  common 
pleas  sustained  the  motion  and  directed  a 
verdict  of  acquittal  on  the  theory  that  the 
prosecutor  failed  in  either  or  both  of  these 
particulars  to  state  an  offense,  its  ruling 
was  wrong.  It  should  at  least  have  submitted 
the  case  to  the  jury  with  proper  instructions 
as  the  evidentiary  value  and  legal  import 
of  these  two  features. 

The  third  proposition  suggested-  by  the 
author's  summary  is,  that  the  temporary  di- 
version of  the  fund  to  the  trustee's  use  with- 
out the  owner's  consent  is  embeazlement. 
Therefore  his  repaymeint  of  the  money  would 
not  purge  his  breach  of  trust  of  its  felonious 
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character,  though  he  intended  at  the  time  of 
its  misuse  to  deprive  the  owner  of  it  only 
temporarily.  Barely  does  a  defaulter  intend 
to  become  a  defaulter  when  he  begins  his 
speculations.  How  often  has  the  sequel  shown 
that  the  faithless  custodian  felt  absolutely 
sure  that  he  would  be  able  to  replace  the 
fund  before  it  would  be  called  for?  Who 
knows  how  many  a  defaulter  relied  with 
absolute  certainty  upon  his  ability  to  show 
that,  when  he  shifted  the  funds  from  his  cus- 
tody or  his  trust  account  to  a  temporary  use 
or  his  personal  account,  there  was  absolutely 
no  danger  of  the  funds  being  lost?  There- 
foxe  how  easily  it  may  be  shown  that  the 
ninety  and  nine  who  go  astray  had  no  in- 
tention of  depriving  the  owner  of  his  money. 
Nevertheless  the  theory  advanced  by  the 
accused  in  this  case,  and  adopted  by  the 
judge  who  acquitted  him,  is  that  mere  [278] 
chance  determines  the  criminality  or  inno- 
cence of  the  act;  whether  he  is  a  felon  or  a 
guiltless  man  depends  merely  upon  his  ability 
to  replace  the  money  when  he  is  called  to 
account.  By  this  theory  his  case  is  ruled  by 
blind  fate,  not  by  blind  justice.  In  other 
words,  it  is  not  the  blameworthiness  of  the 
act  or  of  the  mind,  but  the  result  of  the  haz- 
ard, or  the  skill  of  the  actor,  in  playing  the 
game,  which  decides  its  legal  quality.  Such 
a  doctrine  offers  temptation  to  a  thousand- 
thousand  custodians  of  trust  funds,  whose 
temptations  are  great  enough  at  best;  it  en- 
courages the  reckless  and  unfortunate  to 
commit  crime,  whereas  the  very  purpose  of 
the  statute  is  to  deter  the  tempted  fiduciary 
from  a  breach  of  his  trust  and  to  protect 
society  from  the  evils  of  a  practice  which 
has  become  wellnigh  epidemic.  If  the  law 
be  given  such  a  loose  interpretation  and  be 
so  feebly  enforced,  public  faith  and  credit 
will  be  impaired  and  the  stability  of  the 
financial  institutions  of  the  state  will  be  in 
jeopardy. 

In  the  case  of  the  Board  of  Education  v. 
Thompson,  33  Ohio  St.  321,  the  board  per- 
mitted the  treasurer  to  use  the  fund  in  his 
business,  pending  litigation  between  the 
board  and  a  special  school  district  as  to  the 
custody  .of  a  fund  in  the  township  treasury, 
on  his  agreeing  to  pay  interest.  The  object 
was  to  earn  sufficient  by  such  use  to  meet 
the  interest  which  the  board  would  be  charged 
if  the  litigation  should  be  decided  against  it. 
When  the  treasurer's  term  expired  the  loan 
was  renewed  and  note  with  sureties  was  taken 
for  the  amount  with  interest.  This  court 
held  that  the  transaction  amounted  to  em- 
bezzlement under  the  statute  [279]  as  it 
then  existed  (2  S.  &  G.  1610).  The  court 
said:  "The  purpose  of  this  and  other  stat- 
utes, as  was  said  of  similar  acts  then  in 
force,  in  State  v.  Buttles,  3  Ohio  St.  321, 
is  to  operate  on  the  agents,  officers,  and  others 
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having  charge  of  public  moneys^  and  deter 
by  fines  and  penalties,  the  commission  of 
such  acts.  The  power  is  denied  them  to 
make  such  contracts." 

In  the  Buttles  case,  Banney,  J.,  madie  the 
following  comments:  "It  is  unnecessary  for 
us  to  examine  them  [the  statutes]  in  detail. 
We  have  carefully  read  them  all,  and  are  en- 
tirely satisfied,  that  the  policy  of  the  state 
has  always  been,  what  we  have  no  hesitation 
in  saving  it  should  have  been,  to  prohibit  its 
officers  and  agents  from  loaning  or  dealing 
in  its  funds  either  on  public  or  private  ac- 
count. 


•         •         • 


"The  first  section  subjects  to  the  penalties 
prescribed  by  law  for  feloniously  stealing 
property,  any  officer  appointed  or  elected  un- 
der the  constitution  or  laws  of  the  state,  or 
any  agent  or  servant  of  the  state,  who  should 
convert  to  his  own  use,  or  use  by  way  of 
investment  in  property  or  merchandise,  or 
make  away  with  or  secrete,  any  money  or 
valuable  security  received  for  safe  keeping, 
disbursement,  transfer,  or  other  purpose, 
which  might  be  in  his  possession,  or  over 
which  he  might  have  supervision,  care,  or 
control  by  virtue  of  his  office  or  agency. 
.  .  .  It  seems  to  us,  that  the  language 
and  purpose  of  the  section  are  both  disre- 
garded, when  it  is  taken  for  anything  less 
than  an  absolute  prohibition  to  every  officer, 
agent,  or  servant  of  the  state,  having  public 
moneys  in  his  hands,  or  under  his  control,  to 
loan  [280]  them  out,  either  on  private  or 
public  account,  without  express  authority  of 
law.  .  .  .  We  have  no  difficulty  in  saying 
that  the  whole  object,  spirit  and  design,  is 
preserved  when  they  [the  statutes]  are  made 
operative  between  the  state  and  its  agents, 
in  deterring  the  latter  from  the  interdicted 
use  of  the  public  moneys.  .  .  .  Unwilling 
to  trust  the  agents  of  the  state,  the  legisla- 
ture has  seen  fit  to  deny  them  the  power  to 
loan  the  public  funds,  and  the  better  to  secure 
obedience  has  prescribed  penalties  for  the 
transgression  of  its  instructions." 

Again:  It  was  said  a  county  treasurer 
who  should  deposit  th6  public  moneys  in  a 
bank,  with  or  without  interest,  though  direct- 
ed so  to  do  by  the  county  commissioners, 
would  violate  Section  6841,  Revised  Statutes 
(now  Section  12873)  General  Code),  and  be 
guilty  of  embezzlement;  and  if  the  county 
commissioners  should  advise  .and  direct  such 
deposit  to  be  made  they  would  be  equally 
guilty.  Williams,  J.,  State  v*  EUet,  47  Ohio 
St.  90,  100,  23  N.  E.  931,  21  Am.  St.  Rep. 
772.  See  also  Davis  v.  Gelhaus,  44  Ohio  Si. 
69,  4  N.  E.  593. 

In  a  later  case,  speaking  of  Section  6846, 
Revised  Statutes  (now  Section  12878,  Gten- 
cral  Code),  the  court  said  the  object  of  this 
statute  is  to  punish  as  an  offense  the  diver- 
sion,   appropriation    or    applioaii€m    of    the 


fundg  of  a  municipal  corporation  or  a  boa^d 
of  education  to  a  use.  other  than  that  for 
iohioh  the  funds  were  rai$ed;  and  a  conver- 
sion of  the  money  to  his  own  use  by  a|i  officer 
or  agent  of  such  corporation  i«  $«  violation 
of  Section  6841,  Revised  Statutes  (now  Sec- 
tion 12873,  General  Cod/s),  and  makes  him 
guilty  of  embezzlement  [28 1]  of  public 
moneys.  State  v.  Johnson,  53  Ohio  St.  307, 
41  N.  E.  266. 

The  court  below  said  that  what  consti- 
tutes wrongful  conversion  depends  entirely 
upon  the  duties  required  by  the  trust;  if  the 
obligation  is  such  that  the  trustee  is  required 
to  account  within  a  definite  time,  and  he 
uses  the  money  but  later  secures  other  money 
and  pays  to  his  principal  according  to  his 
duty,  he  is  not  guilty  of  a  breach  of  duty 
nor  of  a  crime,  althottgh  he  pio^  ho^e  .com- 
mitted a  moral  wrong;  we  cannot,  apply  to 
such  a  situation  the  rule  of  law  prevailing 
in  larceny,  where  there  is  a  wrongful  taking 
by -trespass  and  the  crime  is  complete,  though 
the  money  is  afterwards  returned. 

The  exception  here  intended  to  be  made  is 
of  those  trusts  whose  t»rni0>  express  or  im- 
plied, permit  the  trustee  to  commingle  the 
funds  of  the  trust  with  his  own.  The  idea 
is  that  in  such  cases  there  is  no  default  and 
therefore  no  breach  of  the  trust  till  the  trus- 
tee fails  to  account  and  pay  over.  Cases 
have  be^i  cited  in  argument  where  trust  and 
private  funds  were  permissively  or  innocently 
commingled,  and  the  trust  fund,  by  inadvert- 
ence, consumed  by  overdrawing  in  ignorfinee 
of  the  fact  that  the  private  fund  was  ex- 
hausted. This  case  has  ao.  semblance  to  that 
class.  And  the  italicized  clause,  supra,  be- 
trays a  subconscious  recognition  of  the  fact 
that  this  case  does  not  fall  within  the  excep- 
tion, else  why  does  the  trustee  commit  a 
moral  wrong  when  he  uses  the  trust  money, 
secures  other  money  and  pays  it  to  his  prin- 
cipal? The  reason  is  that  he  had  no  right 
to  use  the  public's  money  and  did  so  wrong- 
fully, and  the  payment  [282]  of  other  money 
after  the  conversion  does  not  relieve  him  of 
culpability. 

The  court's  distinction  between  this  case 
and  larceny  is  useless  also.  Whether  it  be 
trespass  by  wrongful  oonpersiof^  ox  by  wrong- 
ful taking,  the  unlawful  use  of  the  money  is 
an  invasion  of  the  owner's  right  of  property 
— an  infraction  of  law,  just  the  same,  which 
the  statute  penalizes.  But  the  learned  lower 
court  finds  the  conversion  to  be  a  moral 
wrong  only;  the  taking,  a  crime  complete. 
Both  wrongdoers  have  appropriated  the  own- 
er's money — which  tjbie  law  forbids — and  both 
return  it.  Why  is  not  the  latter  absolved  as 
^ell  as  the  former?  The  former  having  law- 
fully got  the  money  into  his  custody  for  safe 
heeftingi  puts  it  out  of  his  custody  for  his 
own.  use.     The  l&titer  unlt^wfully  tak<«  pos- 
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session  of  the  money  for  his  own  use.  There 
is,  however,  ^  difference;  it  is  this:  The 
former  violates  not  merely  tihe  owner's  right 
of  property,  but  also  the  owner's  trust  and 
confidence;  his  crime  is  doubly  heinous  and 
damnable.  But  shall  the  repentance  and  re- 
turn of  the  plunder  by  the  embezzler  acquit 
him  while  it  does  not  acquit  the  thief  7 

Both  of  these  distinctions  are  illegiiimate. 
The  first  implies  that  the  law  ignores  the 
moral  obliquity  of  the  act,  if  no  money  is 
lost.  If  the  learned  common  pleas  judge  had 
in  mind  moral  turpitude,  the  implication  may 
be  true,  but  it  is  irrelevant.  If  he  had  in 
mind  conventional  morality,  the  implication 
is  false.  True,  the  law  is  not  for  moral 
discipline;  and  we  need  not  flounder  in  the 
metaphysics  of  the  ethical  bfisis  of  Law.  This 
law  condemns  the  act  and  punishes  the  of- 
fender, [283]  because  the  act  is  hurtful  to 
society,  endangers  the  state,  and  therefore 
must  be  repressed.  Whether  the  offender's 
motive  be  culpable  or  innocent,  it  does  not 
exnise  him,  even  though  lie  did  aot  intend: 
to  violate  the  law. 

The  second  distinction  is  tmsound,  because 
it  implies  that  one  may  use  or  Invest  what 
belongs  to  another,  for  a  short  time,  if  he 
gets  the  custody  lawfully,  though  explicitly 
on  trust  that  he  will  not  use  it  or  put  it 
out  of  his  custody,  even  though  he  convert 
it  into  something  else  of  the  same  kind  of 
equal  value  and  surrender  the  equivalent  up- 
on demand.  This  proposition  juggles  wi^h 
Truth,  Time  and  Fate.  It  would  sanction  ev- 
ery species  of  gambling  with  public  money  by 
every  officer  in  the  commonwealth  and  by 
every  custodian  of  trust  funds  in  banks  and 
all  other  institutions,  secular  and  religious. 

We  do  not  assume  the  authority  of  enforc- 
ing the  precepts  of  mere  morality.  Christian 
or  Aristolean,  nor  is  it  our  function  to  de- 
clare the  laws  of  social  ethics.  But  it  is  our 
duty  to  interpret  the  laws  of  the  state  in 
harmony  with  those  maxims  of  practical 
morality,  private  and  public,  which  are  recog- 
nized by  the  enlightened  common  sense  and 
good  conscience  of  the  people  of  the  state. 
Those  maxims  are  the  mainsprings  of  the 
civil  laws,  for  upon  them  the  moral  order, 
peace  and  prosperity  of  society  depend;  and 
unless  they  be  implied  as  imbedded  in  the 
laws,  civil  authority  will  lack  the  sanction 
and  support  of  public  opinion  and  govern- 
ment will  become  impossible. 

To  say  that  an  officer  of  state,  who  is 
entrusted  with  the  custody  of  public  funds, 
may  secretly  use  [284]  them  to  redeem  securi- 
ties pledged  by  him  for  l^is  debt  in  New  York, 
and  then  excuse  his  delinquency  by  showing 
thai  his  luck  hits  turned  and  the  securities 
have  been  turned  into  money  and  the  deficit 
has  been  made  up  before  he  is  p^osecuted^ 
shocks  the  moral  sense  of  mankind.  Yet  that 
Ann.  Cas.  1916C. — 5. 
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is  what  the  court  below  decided  he  may  do. 
We  cannot  tlius  interpret  the  law.  The  law 
was  macte  no'  less  to  deter  those  who  are 
tempted  to  speculate  with  their  trust  than 
to  punish  those  who  violate  it.  To  effect  the 
former  purpose  and  stop  the  too  prevalent 
contagion,  as  well  as  to  maintain  public 
credit  and  confidence  in  our  laws  and  iftsti- 
tutions,  is  a  most  humane  and  important  ob- 
ject to  be  kept  in  view  by  the  courts  who 
are  called  upon  to  execute  this  law. 

That  the  unlawful  appropriation  of  the 
property,  though  not  with  the  intention  of 
depriving  the  owner  of  it  entirely*  or  finally, 
constitutes  the  crime,  is  foreshadowed  by 
the  case  of  Berry  v.  State,  31  Ohio  St.  219, 
27  Am.  Rep.  506,  thus :  "The  wrongful  tak- 
ing and  carrying  away  of  the  property  of 
another,  without  his  consent,  with  intent  to 
conceal  it  until  the  owner  offers  a  reward 
for  its  return,  and  for  the  purpose  of  obtain- 
ing the  reward,  is  larceny."  And  that  de- 
mand and  refusal  to  restore  are  not  requisite 
to  make  the  offense,  nor  is  restitution  or  the 
offer  thereof  a  defense,  is  the  doctrine  of 
Baltimore,  etc.  R.  Co.  v.  O'Donnell,  49  Ohio 
St.  489,  32  N.  E.  476,  34  Am.  St.  Rep.  579,  21 
L.R.A.  117,  thus:  "In  a  petition,  in  an  action 
for  conversion,  which  avers  that  the  defendant 
converted  the  plaintiff's  property  to  his  own 
use,  it  is  not  necessary  to  allege  a  demand 
and  a  refusal  to  deliver;  such  a  demand  and 
refusal  may  afford  satisfactory  [285]  evidence 
of  a  conversion,  but  are  not  the  only  evidence. 
It  is  no  defense  to  this  action  for  the  value 
of  the  goods,  that  they  were  tendered  after 
conversion;  and  the  motive  by  which  a  party 
was  controlled  -  in  the  conversion  of  property 
is  of  no  avail  as  a  4^fense,  though  it  may 
be  shown  when  exemplary  damages  are 
claimed. 

True,  the  latter  is  a  civil  action,  but  the 
delict  is,  by  the  very  language  of  the  statute 
(Section  12876),  the  same  in  this  case  as  in 
that;  the  only  difference  is  that  in  the  cited 
case  the  private  law  is  invoked  to  redress 
an  injury  to  an  individual,  whereas  in  the 
case  at  bar  the  public  law  is  invoked  to  de- 
nounce and  punish  a  wrong  to  society  and 
the  state. 

The  question  then  remains:  Had  the  ac- 
cused, by  the  terms  or  the  nature  of  the 
trust,  the  privilege  of  using  the  trust  fund? 
If  he  had  not,  clearly  neither  his  intention 
to  replace  it  nor  his  replacing  it,  nor  both 
together,  will  save  him  from  the  stigma  of 
the  crime,  though  by  the  innocent  error  of 
the  learned  lower  court  he  has  escaped  pun- 
ishment, because  the  Bill  of  Rights  saves 
him  from  the  jeopardy  of  another  trial. 

Now,  neither  the  statement  of  facts  made 
to  the  jury  by  the  prosecutor  nor  the  statute 
(Sections  742-6  to  -12,  General  Code)  which 
defines  the  terms  and  purpose  of  the  trust, 
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showg  that  the  accused  had  a  right  to  use  the 
money  which  came  into  his  custody  as  su- 
perintendent of  banks  of  the  state.  The  sug- 
gestion is  preposterous. 

And  the  suggestion  that  the  return  of  the 
money  reflects  back  to  the  time  of  its  con- 
version and  raises  an  inference  that  the  ac- 
cused did  not  intend  [286]  an  unlmoftU  ap- 
propriation of  it,  is,  under  the  circumstances 
of  this  case,  no  less  preposterous.  A  man 
holding  the  responsible  trust  and  high  sta- 
tion of  state  superintendent  of  banks  must 
be  presumed  to  know  the  first  simple,  car- 
dinal duty  of  his  office  as  liquidator  of  finan- 
cial instituticms  of  the  state.  To  permit  the 
suggestion  that  Baxter  did  not  know  it  was 
a  breach  of  trust  to  purloin  the  funds  in  his 
custody  and  exchange  them  for  securities  in 
New  York,  on  the  hazard  of  being  able  to 
hypothecate  the  securities  for  money  to  re- 
place the  funds,  would  be  to  make  a  mockery 
of  justice.  The  court  below  said  it  was  a 
moral  wrong.  That  is  enough.  If  it  was 
wrong  it  was  a  breach  of  trust,  hence  an 
unlawful  conversion.  Baxter  knew,  and  the 
law  will  not  permit  him  to  say  he  did  not. 
know,  that  it  was  felony.  He  stands  guilty 
on  this  record  though  he  cannot  be  branded 
with  his  crime. 

We  hold  that  the  fact  that  the  accused  re- 
turned the  money,  even  if  he  intended  to 
return  it  when  he  secretly  appropriated  it  to 
his  own  use,  did  not  bar  the  prosecution  nor 
exonerate  him  from  punishment.  There  are 
decided  cases  which  support  this  judgment. 
We  cite  some  of  them:  Robinson  v.  Com. 
104  Va.  888,  52  S.  E.  690;  U.  S.  v.  Gilbert, 
4  0.  F.  D.  251,  17  Int.  Rev.  Rec.  54,  26  Fed. 
Cas.  Ko.  15,205;  Mangham  v.  State,  11  Ga. 
App.  427,  75  S.  E.  512;  State  v.  Summers, 
141  N.  C.  841,  53  S.  E.  856;  State  v.  Shuman, 
101  Me.  158,  63  Atl.  665;. Dean  v.  State,  147 
Ind.  216,  46  N.  E.  528;  Fleener  v.  State,  58 
Ark.  98,  23  S.  W.  1 ;  Com.  v.  Tenney,  97 
Mass.  50;  Com.  v.  Butterick,  100  Mass.  1, 
97  Am.  Dec.  65;  State  v.  Leicham,  41  Wis. 
565 ;  People  v.  Butts,  128  Mich.  209,  87  N. 
W.  224;  Com.  v.  Mason,  105  Mass.  163,  7 
Am.  Rep.  507. 

[287]  The  learned  judge  below  adverts  to 
a  niai  prius  case,  to  which  exceptions  were 
denied  by  this  court,  also  to  some  remarks 
(more  or  less  obiter)  made  by  members  of 
this  court  in  passing  on  cases  under  similar 
statutes,  which  seem  to  declare  that  there 
can  be  a  conversion  only  where  there  has 
been  a  default  by  failure  or  refusal  to  pay 
over.  He  says  this  court  "should  be  respon- 
sible for  allowing  that  impression  to  go  out 
which  may  deceive  any  lower  court.*'  How- 
ever that  may  be,,  we  do  not  find  that  this 
court  has  decided  the  law,  for  a  case  such  as 
this,  to  be  different  from  the  decision  we  now 
make. 


He  further  states  that  he  followed  "the 
rule  of  strict  construction  which  applies  to 
criminal  statutes'* — a  humane  rule  justly  de- 
signed to  protect  innocence,  but  too  often 
resorted  to  as  a  subterfuge  by  criminal  de- 
fenders to  befog  the  judicial  conscience.  He 
reached  this  conclusion:  "If  there  is  not  a 
remedy  for  what  may  be  r^arded  as  a  moral 
wrong  in  such  a  case  as  this,  it  is  for  the 
legislature  to  create  one  and  not  for  the 
court."  The  doubt  thus  engendered  by  that 
overworked  rule  was,  by  the  court's  taking 
what  seemed  the  safer  and  humane  side  and 
following  misleading  expressions  of  some 
judges  of  this  and  other  courts,  resolved  in 
favor  of  the  accused  and  the  jury  was  ordered 
to  acquit  him.    This  was  error. 

Exceptions  sustained. 

Nichols,  C.  J.,  Johnson,  Donahue,  Newman 
and  Wanamaker,  JJ.,  concur. 

HOTE. 

Restoration  of  Proportjr  or  Bottleatoiit 
or  Offer  to  Settle  with  Owner  aa  ]>e- 
feaae  to  Proseeutioa  for  Eakbesale- 
ment  or  I^arceny. 

I.  Scope  of  Note,  66. 
n.  Embezzlement: 

1.  Intent  to  Restore  or  Settle,  67. 

2.  Offer  to  Restore  or  Settle,  67. 

3.  Actual  Restoration   or   Settlement^ 

68. 
III.  Larceny: 

1.  Intent  to  Restore  or  Settle: 

a.  In  General,  69. 

b.  Taking    with    Intent    to    Pay, 

70. 

c.  Taking  Mischievously,  71. 

d.  Taking  from  Drunken  Compan- 

ion, 71. 

e.  Pledging  with  Intent  to  Redeem 

and  Restore,  71. 

f.  Taking  to  Use  for  Owner's  Ben- 

efit, 72. 

g.  Taking  to  Return  for  Reward, 

72. 
h.  Taking  to  Obtain  Compensation 
Fraudulently,  73. 

2.  Offer  to  Restore  or  Settle,  73. 

3.  Actual  Restoration  or  Settlement: 

a.  In  General,  73. 

b.  Statutory   Mitigation   of   Pun- 

ishment, 73. 


I.  Scope  of  Note. 

It  is  the  purpose  of  the  present  note  to 
review  the  decisions  involving  the  question 
of  intent  to  restore  or  restoration  of  the 
property  or  an  offer  to  settle  with  the  owner 
as  a  defense  to  a  prosecution  for  embezzle- 
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nent  or  larceny.  In  treating  that  subject, 
the  note  excludes  the  effect  of  a  return  by  the 
finder  of  lost  property;  the  taking  of  prop- 
erty under  a  claim  of  right;  the  taking  of 
property  to  protect  the  taker's  claim  against 
the  owner;  the  taking  of  property  by  mis- 
take; and  the  necessity  of  a  demand  by  the 
owner  to  constitute  embezzlement. 

II.  EmheziUement, 

1.  Intent  to  Restobs  ob  Settle. 

While  to  constitute  the  crime  of  embezzle* 
ment  it  is  necessary  that  there  shall  be  a 
criminal  intent^  yet  when  money  or  property 
is  wrongfully  and  unlawfully  appropriated 
so  as  to  constitute  the  crime  of  embezzlement, 
the  fact  that  there  exists  in  the  mind  of  the 
defendant  an  intent  to  restore  the  money  or 
property  or  settle  with  the  owner  does  not 
constitute  a  defense  to  the  crime. 

United  States, — U.  S.  v.  Harper,  33  Fed. 
471;  U.  S.  V.  Gilbert,  17  Int  Rev.  Rec.  54, 
26  Fed.  Cas.  No.  15,205. 

Arkansas. — Russell  v.  State,  112  Ark.  282, 
166  S.  W.  640. 

California. — -People  v.  Jackson,  138  Cal. 
462,  71  Pac.  566. 

Georgia. — Orr  v.  State,  6  Ga.  App.  628,  66 
S.  £.  582;  Mangham  v.  State^  11  Ga.  App, 
427,  75  S.  E.  512. 

/Z/miow.— Spalding  v.  People,  172  111.  40, 
49  N.  E.  993. 

Indiana. — Fowler  v.  Wallace,  131  Ind.  347, 
31  N.  E.  53. 

Iowa. — State  v.  Schumacher,  162  la.  231, 
143  N.  W,  1110. 

Kentucky. — Metropolitan  L.  Ins,  Co.  t. 
Miller,  114  Ky.  764,  71  S.  W.  921;  Morrow 
V.  Com.  157  Ky.  486,  163  S.  W.  462;  Na- 
tional L.  etc.  Ins.  Co.  v.  Gibson,  101  S.  W. 
896,  31  Ky.  L.  Rep.  101,  12  L.R. A.  ( N.S. )  717. 

Maissachusetts. — Com.  y.  Tuckerman,  10 
Gray  173;  Com.  v.  Tenney,  97  Mass.  50. 

ificM'^an.— People  v.  Butts,  128  Mich.  208, 
87  N.  W.  224. 

Jfwsouri.— State  ▼.  Pratt,  98  Mo.  482,  11 
8.  W.  977;  Home  Lumber  Co.  v.  Hartman, 
46  Mo.  App.  647.  Compare  State  v.  Lentz, 
184  Mo.  223,  83  S.  W.  970. 

2few  York. — People  v.  Meadows,  199  N.  Y. 
1,  92  N.  E  128,  a^irming  136  App.  Div.  226; 
121  N.  Y.  S.  17;  People  v.  Britton,  134  App. 
Div.  276,  118  N.  Y.  S.  989;  People  v.  Shears, 
158  App.  Diy-  577,  143  N.  Y.  S.  ^61,  affirmed 
in  209  N.  Y.  610,  103  N.  E.  1129. 

Sorth  Carolina. — State  v..  Summers,  141 
N.  C.  841,  53  S.  E.  856. 

Ohio.— Sisitt  V.  Meyer,  10  Ohio  Dec.  (Re- 
print) 746,  23  Cine.  L.  Bui.  251. 

Oklahoma. — State  v.  Duerksen,  8  Okla. 
Grim.  601,  129  Pac  881,  52  L.R.A.(N,S.) 
1013. 
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Texas. — Farmer  v.  State,  8^  S.  W.  620; 
Nesbitt  V.  State,  144  S.  W.  944.  Compare 
Taylor  v.  State,  60  Tex.  Grim.  377,  97  S.  W. 
473. 

Virginia. — Shinn  v.  Com.  32  Grat.  899. 

Wisconsin. — State  v.  Leicham,  41  Wis.  665, 
2  Am.  Crim.  Rep.  117. 

Tims  in  Com.  v,  Tenney,  97  Mass.  50,  the 
court  said:  "Perhaps  in  a  majority  of  cases 
the  party  who  violates  his  trust  in  such  a 
manner  does  not  expect  or  intend  that  ulti* 
mate  loss  shall  fall  upon  the  person  whose 
property  he  takes  and  misuses.  But  no  hope 
or  expectation  of  replacing  the  funds  ab- 
stracted can  be  admitted  as  an  excuse  before 
the  law.  The  forger  who  means  to  take  up 
the  forged  paper,  the  thief  who  contemplates 
making  eventual  restitution,  and  the  man 
who  embezzles  mon^y  or  bonds  with  the  de- 
sign of  restoring  them,  an  fall  under  like 
condemnation  in  courts  of  justice  and  wher- 
ever the  rules  of  sound  morality  are  re- 
spected." And  in  Fowler'  v.  Wallace,  131 
Ind.  347,  31  N.  E.  58,  it  was  said:  'The 
authorities  are  well  agreed  upon  the  proposi- 
tion that  the  intention  to  "restore,  repay  or 
replace  money  or  property  wrongfully  and 
unlawfully  appropriated  does  not  take  from 
the  act  its  criminal  character."  , 

An  officer  of  a  corporation  who  embezzles 
the  funds  of  the  corporation  is  criminally 
liable  though  he  may  intend  to  return  them. 
People  V.  Butts,  128  Mich.  208,  87  N.  W.  224. 

Where  a  defendant  converts  seeders  to  his 
own  use,  the  fact  that  he  believes  he  will  be 
able  to  pay  the  owners  for  them  when  re- 
quired to  account  for  them,  and  intends  to 
do  so,  does  not  remove  from  the  act  of  con- 
version its  fraudulent  and  criminal  character. 
State  V.  Leicham,  41  Wis.  565. 

2.  Offeb  to  Restore  ob  Settle. 

It  is  no  defense  to  a  prosecution  lor  eni- 
bezzlement  that  the  defendkint  has  offered  or 
agreed  to  return  or  settle  for  the  embezzled 
property.  People  v.  DeLay,  80  Cal.  62,  22 
Pac.  90,  8  Am.  Crim.  Rep.  186;  Meadowcroft 
V.  People,  163  III.  66,  46  N.  E.  991,  64  Art. 
St.  Rep.  447,  36  L.R.A.  176;  Dean  v.  State, 
147  Ind.  216,  46  N.  £.  B28;  State  v.  Eastman, 
62  Kan.  353,  63  Pac.  597;  State  v.  Alford, 
136  La.  381,  66  Sp.  648,  L.R.AJ915A .  430 ; 
State  V.  Pratt,  98  Mo.  482,  11  S.  W.  977; 
State  V.  McCawley  (Mo.)  180  S.  W.  869; 
People  V.  Britton,  134  App.  Div.  275  118 
N.  Y.  S.  989^;  State  v.  Dupn,  138  N.  C  672, 
60  S,  E.  772.  See  also  U,  S.  .v.  Forsytlie,  6 
McLean  684,  26  Fed.  Cas.  No.  15,133.  Thus 
in  People  v.  Britton,  134  App.  Div.  275,  118 
N.  Y.  S.  989,  the  court  said:  "Some  time 
after  the  indictments  were  found,  a  composi- 
tion agreement  of  some  sort,  the  nature  of 
which   is   not   disclosed   by  the  record,   was 
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entered  into  between  the  defendanta  and  the 
said  corporatio];L.  That  agreement  was  of- 
fered in  evidence,  and  it  is  now  claimed  that 
the  court  err^d  in  ^eluding  it;  that  .it  was 
admissible  as  bearing  upon  the  question  of 
intent.  But  an  offer  to  make  restitution 
after  a  theft  has  been  discovered  can  have  no 
legitimate  bearing  on  that  question.  It 
doubtless  is  true  that  the  defendants  ex- 
pected to  make  good  their  misappropriations 
before  they  were  discovered.  The  case  is  a 
typical  one  of  this  kind  of  crime,  but  it  was 
no  less  stealing  because  the  defendants  hoped 
to  make  good  their  theft,  and  their  offer  to 
compose  the  diff|pulty  had  no  bearing  upon 
their  criminal  intent  when  the  money  was 
taken."  And  in  Meadowcroft  v.  People,  163 
111.  66,  45  N.  E.  99 J,  64  Am.  St.  Rep.  447, 
36  L.R.A.  176,  wherein  it  appeared  that  a 
bank  official,  charged  with,  embezzlement,  had 
offered  to  restore  the  amount  lost  by  a  de- 
positor, the  court  said:  ''It  needs  no  cita- 
tion of  authorities  to  show  that,  as  a  matter 
of  law,  the  restitution  of  money  that  has 
been  either  stolen  or  embezzled,  or  a  tender 
or  offer  to  return  the  same  or  its  equivalent 
to  the  party  from  whom  it  was  stolen  or 
embezzled,  does  .  not ,  bar  a  prosecution  by 
indictment  and  conviction  for  such  larceny 
or  embezzlement.  The  effect  of  the  tender 
and  payment  into  court  may  be  a  discharge 
from  the  indebtedness  for.  the  deposit  fraudu- 
lently received,  so  far  as  the  depositor  and 
his  civil  remedies  ar^  concerned;  but  the 
crime  having  been  fully  consummated  before 
ii^dictment  found,  it  is  not  within  the  power 
of  the  banker  and  the  depositor,  or  either  of 
them,  to  compromise  or  take  away  the  light 
of  the  stat«  to  insist  upon  a  conviction  for 
the  crime  committed.  It  is  not  to  be  pre- 
sumed that  in  creating  the  offense  and  pro- 
viding for  its  punishment  it  was  the  inten- 
tion of 'the  legislature  to  make  the  criminal 
courts  of  the  state  collecting  agencies  for 
collecting  the  debts  due  to  depositors  from 
insolvent  banks  and  bankers." 

The  fact  that  a  written  agreement  of  in- 
demnity is  taken,  in  no  wise  affects  the  orig- 
inal embezzlement..  People  v.  Del^ay,  80  Cal. 
52»  22  Pac  90,  8  Am.  €rim.  Rep.  185. 

3.  Actual  Restoration  ob  Settleio&nt. 

The  fact  that  things  or  money  which -have 
been  embezzled  are  afterwards  restored  to 
their  owner,  or  that  a  settlement  is  made,  ot 
that  security  is  taken  to  protect  the  owner, 
does  not  purge  the  act  of  embezzlement  of  its 
criminal  character. 

United  States.—V.  S.  v.  Gilbert,  17  Int. 
Rev.  Rec.  54,  25  Fed.  Cas.  No.  16,205.  See 
also  Coffey  v.  Harlan  County,  204  U.  S.  659, 
27  S.  Ct.  305,  51  U.  S.  (L.  ed.)  666. 


Alabama, — Wall  v.  State^  2  Ala.  App.  167, 
56  So.  57.  See  also  Willis  v.  State,  134  Ala. 
429,  33  So.  226. 

Arkansas.— Fleener  v.  State,  58  Ark.  98,  23 
S.  W.  1;  Russell  v.  Stote,  112  Ark.  282,  166 
S.  W.  640. 

California. — See  People  v.  Rowland,  12  Cfal. 
App.  6,  106  Pac.  428. 

Florida.— -Xhalheim  v.  State,,  38  Fla.  169, 
20  So.  938. 

Georffia, — ^McCoy  v.  State^  15  Ga.  205; 
Hoyt  V.  State,  50  Ga.  313;  Robson  v.  State, 
83  Ga.  166,  9  8.  E.  610.  Sefe  also  Ort  v. 
State,  6  Ga.  App.  628,  65  S.  E.  582. 

Illinois. -^See  Meadowcroft  v.  People,  163 
111.  56,  45  N.  B.  991,  64  Am.  St.  Rep.  447, 
35  L.R.A.  176. 

Indiana. — See  Dean  v.  State,  147  Ind.  215, 
46  N:  E.  528. 

/oir<i.— State  v.  Pingel,  128  la.  515,  105  K". 
W.  58;  State  v.  Schumacher,  182  la.  231, 
143  N.  W.  1110. 

Louisiana. — State  v.  Pellerin,  118  La.  647, 
43  So.  159;  State  v.  Thompson,  32  La.  Ann. 
796;  State  v.  Frisch,  45  La.  Ann.  1283,  14 
So.  132. 

Massachusetts. — Com.  v.  Butterick,  100 
Mass.  1,  97  Am.  Dec.  65. 

Mississippi. — Compare  Richburger  v.  Siate^ 
90  Miss.  806,  44  So.  772. 

Jfisfiouri.— State  v.  Noland,  111  Mo.  473, 
19  S.  W.  716;  State  v.  Merkel,  189  Mo.  315, 
87  S.  W.  1186;  Hanna  v.  Minnesota  L.  Ins. 
Co.  241  Mo.  383,  145  S.  W.  412. 

Montana. — Compare  Smith  v.  Smith,  45 
Mont.  535,  125  Pac.  987. 

New  Yorfc.— Fagan  v.  Knox,  66  N.  Y.  525, 
reversing  40  Super.  Ct.  41;  People  v.  Shears, 
158  App.  Div.  577,  l43  N.  Y.  S.  861,  affirmed 
in  209  N.  Y.  610,  103  N.  E.  1129. 

North  Carolina. — State  v.  Summers,  141 
N.  C.  841,  63  S.  E.  856. 

North  Dakota.— St&ie  v.  Bickford,  28  N". 
D,  36,  147  N.  W.  407. 

0/ito.— State  V.  Cameron,  91  Ohio  St.  50, 
109  N.  E.  584.     See  the  reported  case. 

OA:/a/w>mtt.— Flohr  v.  Territory,  14  Okla. 
477,  78  Pac.  565;  Hughes  v.  State,  7  Okla. 
Crim.  117,  122  Pac.  554. 

Oregon. — State  v.  Chapin,  74  Ore.  346,  144 
Pac  1187. 

South  Dakota. — State  v.  Allen,  21  S.  D. 
121,  110  N.  W.  92. 

Texas.^Smith  v.  State,  34  Tex.  Crim.  265, 
30  S.  W.  236;  Butler  v.  State,  46  Tex.  Crim. 
287,  81  S.  W.  743;  Busby  v.  State,  61  Tex. 
Crim.  289,  103  S.  W.  638 ;  Goodwyn  v.  State, 
64  S.  W.  261.  See  also  Nesbit  V.  State,  144 
S.  W.  944. 

Vir^ia.— Robinson  V.  Com.  104  Va.  888, 
52  S.  E.  690. 

Wisconsin. — Guenther  v.  State,  187  Wis. 
183,  118  N.  W.  640. 
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"If  the  crime  was  complete;  if  the  prisoner 
had  knowingly  misused  or  misappropriated 
the  funds  of  the  state,  his  subsequent  resti- 
tution of  the  fruits  of  his  crime  could  not 
relate  back  so  as  to  eflface  the  wrong."  Rob- 
inson V.  Com.  104  Va.  888,  62  S.  E.  690. 
And  in  Wall  v.  State,  2  Ala.  App.  157,  56 
So.  57,  the  court  said:  "There  was  no  error 
in  that  part  of  the  court's  oral  charge,  under 
the  evidence  in  this  case,  that  the  subsequent 
payment  of  the  money  did  'not  wipe  out  the 
offense  of  embezzlement.' " 

Thus  the  fact  that  the  sureties  of  a  public 
officer  have  reimbursed  the  state  for  l^is  de- 
falcation, is  no  defense.  Kobson  y.  State,  83 
Ga.  166,  9  S.  £.  610.  Neither  does  the  subse- 
quent acquiescence  of  the  prosecutor  destroy 
the  criminal  element.  Waters  y.  State,  15 
Ga.  App.  342,  83  S.  E.  200.  Likewise  the 
fact  that  the  party  injured  has  received  in- 
terest on  the  amount  embezzled  is  no  bar. 
Young  V.  People,  193  111.  236,  61  N.  K  1104 

///.  Larceny, 

1.  Intent  to  Restobb  <m  Sbttlb. 

a.  In  General. 

Since  to  constitute  the  crime  of  larc^oiy 
the  intent  which  accompanies  the  ac^  of  tak- 
ing must  be  to  deprive  the  owner  of  his  prop^ 
erty  permanently,  and  an  intent  to  steal  must 
exist  at  the  time  of  the  taking,  the  general 
rule  is  that  a  taking  for  a  temporary  purpose, 
with  the  intent  to  return  the  property,  to  the 
owner,  does  not  constitute.  ,the  orime  ot  laE- 
ceny. 

En^laniL^B^K.  t.  Philipps,  2  .£ast>  P.  0. 
662;  Rex  v.  Dickinson,  R.  Si  B.  0.  C.  (Bag.) 
420;  Reg.  v.  Guernsey,  1  F.  ft  F.  <Eng.)  394; 
Reg.  V.  Trebilcock,  J>earB.  (Eng.)  453,  4  Jur. 
N.  S.  123,  7  Cox.  C.  C.  408,  27  Lr.  J.  M.  G. 
103,  6  W.  R.  281;  See  also  Reg.  v.  Bailey, 
L.  R.  1  C.  C,  (Eng.)  347,  12  Cox.  a  G.  129, 

41  L.  J.  M.  C;  61,  25  L.  T.  N.  S.  882,  20 
W.  R.  301;  Reg.  v.  Hore^  3  F.  &  F.  (Eng;) 
315. 

United  autiea.^See  U.  S.  v.  Durkee,  McAll. 
196,  25  Fed.  Cas.  No.  16,009. 

Arkansas. — See  Bailey  t.  State,  92  Ark. 
216,  122  S.  W.  497. 

Coli/ornia.— People  v.  Stewart,  80  Cal.  1580, 
22  Pac.  124;  People  v.  Brown,  105  Cal.  66, 
38  Pac.  618. 

Georgia. — Jackson  v.   State,   116  Ga.   578, 

42  S.  E.  750;  Glaze  v.  State,  2  Ga.  App.  t04, 
58  S.  E.  1126. 

Indiana.— Keelj  v.  State,  14  Ind.  36;  Rob- 
inson v.  State,  113  Ind.  510,  16  N.  E.  184; 
Stlllwelt  ▼.  State,  155  Ind.  552,  58  N.  E.  709. 

Jtan«o«.— State  v.  Shepherd,  6^  "Kan.  54^^, 
66  Pac.  236 
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St.  £69. 

Kentucky.— Smith  v.  Com.  129  Ky.  433, 
li2  S.  W.  616;  Walklate  v.  Com.  118  S.  W. 
314. 

Louisiana. — State  v.  Dillon,  48  La.  Ann. 
1365,  20  So.  913. 

Massackusetts. — See.  Com.  v.  White,  11 
Cush.  483. 

i/motiri.— Witt  v.  State,  9  Mo.  671.  See 
State  V.  Shermer,  55  Mo.  83. 

Montana. — Valley  Mercantile  Co.  v.  St. 
Paul  F.  etc.  Ins!  Co.  49  Mont..  430,  435,  143 
Pac.  559,  KR.A.1915B  327. 

Nevada. — State  v.  S  linger  land,  19  Nev. 
135,  7  Pac.  280,  7  Am.  Crim.  Rep.  338. 

New  Jersey. — State  v.  South,  28  N.  J.  L. 
28,  75  Am.  Dec  250;  State  v.  Davis,  38  N. 
J.  L.  176,  20  Am.  Rep.  367,  1  Am.  Crim. 
Rep.  398. 

New  Yorifc.— Wilson  t.  People,  39  N.  Y. 
469;  Parr  v.  Loder,  97  App.  Div.  218,  89 
N.  Y.  S.  823,  appeal  dismissed  in  180  N.  Y. 
631,  72  N.  E.  1146,  and  in  182  N.  Y.  509, 
74  y.  E.  1121;  People  v.  Kenney,  135  App. 
Div.  380,  119  N.  Y.  S.  864. 

North  Carolina. — State  ▼.  Gilmer,  97  N.  C. 
429,  1  S.  E.  491. 

OfcZa^owo.— Mitchell  v.  Territory,  7  Okla. 
627,  64  Pac.  782. 

South  OaroUna.—BUie  v.  Self,  1  Bay  242. 

Tennessee. — Fields  v.  State,  6  Cold.  524. 

Texas.— McDa,iiie\  v.  State,  33  Tex.  419; 
Johnson-  V.  State,  36  Tet.  375;  Black  t. 
State,  46  Tex.  Crim.  107,  79  S.  W.  311;  Cain 
V.  State,  49  Tex.  Crim.  360,  92  S.  W.  808; 
McMahon  v.  State,  50  Tex.  Crim.  244,  96 
S.  W.  17;  McCracken  v.  State,  6  Tex.  App. 
507  ;•  Knutson  v.  State,  14  Tex.  App.  670; 
Saltillo  V.  SUte,  16  Tex.  App  249;  Schultz 
V.  State,  30  Tex.  App.  94,  16  S.  W.  756; 
Brdwnfiftld  ▼.  State,  25  S.  W.  1120;  Smith 
V.  State,  29  S.  W.  786;  Colwell  v.  State,  34 
8.  W.  616;  Hartley  v.  State,  71  S.  W.  603; 
Smith  V.  State,  146  S.  W.  547;  Brooks  t. 
State,  151  S.  W.  649.  See  also  Bryant  v. 
State,  25  Tex.  App.  761,  8  S.  W.  937 ;  Hyatt 
V.  State,  32  T*x.  Crim.  680,  25  S.  W.  291 ; 
Drummond  y.  State,  71  Teix.  Crim.  260,  168 
S.  W.  649. 

r/tafc.— People  v.  Flynn,  7  Utah  378,  26 
Pac.  1114. 

Wwcofl«i».--Stoddard  ▼.  State,  132  Wis. 
526,  13  Ann.  Cas.  1211,  112  K.  W.  453. 

Thus  in  Rcjg.  v.  Trebilcock,  Dears.  A  B. 
(Eng.)'  463,  4  Jur.  N.  IS.  123,  7  Cox  C.  C. 
408,  27  L.  Jr.  M.  C.  108,  6  W.  R.  281,  Lord 
Campbell,  C.  J.,  sJaid:  *To  constitute  lar- 
ceny there  must  be  an  hitentidn  to  appro- 
priate a  chattel,  and  usurp  an  entire  domin- 
ion over  it.  If  it  is  taken  with  the  intention 
of  making  a  temporary  use  of  it  only,  and 
then  to  let  the  owner  have  it  again,  that  is 
not  larceny,  but  merely  a  trespass."  And  in 
Schultz  V.  State,  30  Tex.  App.  94,  16  8.  W. 
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766,  it  was  said:  ''Where  the  evidence  re- 
quires it,  the  court  should  instruct  the  jury- 
that  if  the  defendant  took  the  property  with 
the  intent  at  the  time  of  appropriating  it 
temporarily,  but  not  permanently,  they  should 
acquit  him."  In  Mitchell  v.  Territory,  7 
Okla.  527,  54  Pac.  782,  the  court  said:  "The 
intent  must  be  felonious,  and  must  be  to  de- 
prive the  owner,  not  temporarily,  but  per- 
manently, of  the  property.  ...  A  taking 
df  personal  property  with  the  intent  to  de- 
prive the  owner  temporarily  of  his  property, 
and  return  the  same  to  him,  is  not  larceny, 
but  is  trespass." 

A  man  is  not  guilty  of  horse  stealing  who 
publicly,  in  broad  daylight,  froih  the  streets 
of  a  populous  town,  takes  his  neighbor's 
horse,  leaving  notice  that  he  has  done  so,  and 
rides  him  a  few  miles,  with  the  intention, 
fairly  manifested,  of  returning  the  horse  to 
its  owner.  McDaniel  v.  State,  33  Tex.  419. 
And  where  a  person  is  charged  with  the  lar- 
ceny of  a  skiff,  it  is  competent  for  him  to 
show  that  he  took  the  skiff  for  the  purpose 
of  escaping  arrest  on  another  charge,  and 
that  he  took  along  a  friend  to  return  the 
skiff  to  its  owner,  and  it  was  so  returned. 
State  V.  Dillon,  48  La.  Ann.  1365,  20  So. 
913.  Likewise,  it  is  not  larceny  to  take  an 
automobile  for  a  "joy-ride,"  Valley  Mercan- 
tile Co.  T.  St.  Paul  F.  etc.  Ins.  Go.  49  Mont. 
430,  Ann.  Gas.  1916A  1126,  435,  143  Pae. 
559,  L.H.A.I915B  327;  or  to  appropriate 
the  team  of  another  for  a  pleasure  ride. 
People  V.  Kenney,  136  App.  Div.  380,  119 
N.  Y.  S.  854.  And  where  an  automobile  is 
taken  for  a  temporary  purpose,  with  no  in- 
tent to  deprive  the  owner  permanently  of  his 
ownership,  the  fact  that  the  trespasser  car- 
ries persons  for  hire  while  the  automobile  is 
in  his  possession  does  not  change  the  tres- 
pass to  larceny.  Smith  v.  State  (Tex.)  146 
S.  W.  547. 

Where  a  defendant  takes  a  watch  from  an- 
other with  the  intention  of  holding  it  until 
the  owner  pays  for  a  quart  of  whisky  h« 
has  broken,  it  does  not  constitute  stealing 
from  the  person.  Brooks  v.  State  (Tex.)  151 
S.  W.  549, 

A  defendant  is  not  guilty  of  larceny  where 
he  hires  a  horse  and  after  trading  it  to  a 
third  person  takes  it  again  from  the  latter 
with  the  intent  of  restoring  it  to  the  owner. 
Oooch  V.  State,  60  Ark.  6,  28  S.  W.  510. 

A  custom  of  contractors  to  help  themselves 
to  each  other's  material  is  admissible  in  evi- 
dence to  show  a  lack  of  criminal  intent  on 
a  charge  of  larceny.  Charles  Kuhl  Artificial 
Stone  Co.  v.  Mack,  12  Ohio  Cir.  Dec.  177,  17 
Ohio  Cir.  Ct.  663.  And  where  the  evidence 
showed  that  a  person  on  two  different  occa- 
sions in  open  daylight,  and  in  the  presence 
of  a  number  of  persons,  went  into  a  building 
and  took  each  time  a  small  piece  of  lumber 


from  a  pile  for  which  he  had  special  uBe^ 
and  each  time  replaced  it  with  lumber  of  hifl 
own,  the  value  of  the  lumber  being  less  than 
nineteen  cents,  it  was  held  that  his  acts  did 
not  constitute  the  statutory  crime  of  taking 
chattels  from  a  building.  Fletcher  v.  CJom. 
118  Ky.  351,  80  S.  W.  1089. 

However,  the  taking  of  a  railway  ticket 
with  the  intent  to  use  it  for  the  taker's  own 
purpose,  is  none  the  less  larceny  though  it  is 
to  be  ultimately  returned  to  the  company  at 
the  end  of  the  journey.  Reg.  v.  Beecham,  5 
Cox  C.  C.  (Eng.)  181.  See  also  Reg.  v. 
Boulton,  1  Den.  C.  C.  (Eng.)  508.  And  see 
the  note  to  Patrick  v.  State,  14  Ann.  Cas. 
177.  A'  fraudulent  taking  of  personal  prop- 
erty of  another  without  his  consent,  and  with 
no  intent,  at  the  time  of  the  taking,  to  return 
it,  is  evidence  of  an  intent  to  deprive  the 
owner  of  his  property.  State  v.  Davis,  38 
N.  J.  L.  176,  20  Am.  Rep.  367,  1  Am.  Crim. 
Rep.  398.  In  that  case  it  appeared  that  some 
boys  took  a  team  and  after  driving  a  dis- 
tance abandoned  it.  The  court  said:  "It  is 
not  a  mere  temporary  taking  which  may  con- 
sist with  an  intent  to  return,  but  a  taking 
what  may  result  by  a  natural  and  immediate 
consequence  in  the  entire  loss  and  depriva- 
tion of  the  property  to  the  owner.  An  aban- 
donment to  mere  chance  is  such  reckless  ex- 
posure to  loss  that  the  guilty  party  should 
be  held  criminally  responsible  for  an  Intent 
to  lose.  If  a  person  take  another's  watch 
from  his  table,  with  no  intent  to  return  it, 
but  for  the  purpose  of  timing  his  walk  to 
the  station,  to  catch  a  train,  and  when  he 
reaches  there  leaves  it  on  the  seat,  for  the 
owner  to  get  it  back  or  lose  it,  as  may  hap- 
pen; if  a  man  take  another's  axe  with  no 
intent  to  return  it,  but  to  take  it  to  the 
woods  to  cut  trees,  and  after  he  has  finished 
hie  work  cast  it  in  the  bushes,  at  the  owner's 
risk  of  losing  it,  such  reckless  conduct  would 
be  accounted  criminal.  It  is  true  that  the 
probability  of  finding  the  horse  and  wagon 
may  be  greater  than  that  of  recovering  the 
watch  or  axe,  because  they  are  larger  and 
more  difficult  to  conceal,  but  the  intent  ia 
not  to  be  measured  by  such  nice  probabili- 
ties; rather  by  the  broader  probability  that 
the  owner  may  lose  his  property,  because  the 
taker  has  no  purpose  of  ever  r^uming  it  to 
him." 

b.  Taking  loith  Intent  to  Pay, 

Where  a  person  took  several  bundles  of 
oats,  and  the  evidence  showed  that  he  in- 
tended to  pay  for  them,  it  was  held  that 
there  was  no  larceny.  Pylee  v.  State,  62 
Tex.  Crim.  49,  136  S.  W.  464.  And  wl^ere 
a  customer  of  a  merchant  took  a  gallon  of 
beer  with  intent  to  pay  for  it  the  next^  dl^ 
and  in  faet  did  offer  to  pay  therefor,  it  was 
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held  that  he  was  not  guilty  of  larceny.    Ma- 
son V.  State,  32  Ark.  238. 

c  Toking  Miachievoualy. 

The  taking  of  property  mischievously,  with 
the  intent  to  return  it  to  the  owner,  is  not 
larceny.  State  v.  Shepherd,  63  Kan.  545,  66 
Pac.  236;  Devine  ▼.  People,  20  Hun  (N.  Y.) 
98;  Black  v.  State,  46  Tex.  Crim.  107,  79  S. 
W.  311;  Colwell  v.  State  (Tex.)  34  S.  W. 
615.  See  also  U.  S.  v.  Wilson,  44  Fed.  593. 
Thus  the  taking  of  a  chicken  in  sport  to 
make  it  squawk  and  then  to  let  it  go  is  not 
larceny.  Colwell  v.  State  (Tex.)  34  S.  W. 
615.  And  where  a  person,  while  drinking 
in  a  saloon,  took  money  from  the  cash  drawer 
as  a  joke  while  the  bartender  was  not  look- 
ing, making  no  attempt  to  secrete  it,  and  it 
was  at  once  returned,  it  was  held  that  there 
was  no  larceny.  Devine  v.  People,  20  Hun 
(N.  Y.)  98.  See  also  Black  v.  State,  46  Tex. 
Crim.  107,  79  S.  W.  311. 

d.  Taking  from  Drunken  Companion. 

The  taking  of  property  from  a  drunken 
eompanion  with  the  intent  of  keeping  it  until 
he  is  sober,  and  then  returning  it  to  him,  is 
not  larceny.  Keely  v.  State,  14  Ind.  36; 
Wilson  V.  People,  39  N.  Y.  459;  SUte  v. 
Gilmer,  97  N.  C.  429»  1  S.  £.  491 ;  McMahan 
y.  State,  60  Tex.  Crim.  244,  96  S.  W.  17; 
Brownfield  v.  State  (Tex.)  25  S.  W.  1120. 
See  also  Tanner  v.  State  (Tex.)  44  S  W. 
489. 

e.  Pledging  with  Intent  to  Redeem  and  Be- 

Btore. 

It  has  been  held  that  the  taking  and  pledg- 
ing of  the  property  of  another  with  the  in- 
tention of  redeeming  it  and  restoring  it  to 
the  owner  does  not  constitute  larceny.  Reg. 
v.  Phetheon,  9  C.  &  P.  552,  38  £.  C.  L.  223; 
R.  V.  Wright,  O.  B.  1828,  M.  S.  38  E.  C.  L. 
224,  note.  See  also  Keg.  v.  Wynn,  16  Cox 
C.  C.  (Eng.)  231,  52  J.  P.  56,  56  L.  T.  N.  S. 
749.  But  the  Kentucky  court  has  qualified 
the  rule  by  requiring  the  defendant  to  have  a 
fair  and  reasonable  expectation  of  being  able 
to  redeem  and  restore  to  the  owner.  Black- 
bum  V.  Com.  89  S.  W.  160,  28  Ky.  L.  Kep. 
96.  And  in  Beg.  v.  Medland,  5  Cox  C.  C. 
(Eng.)  292,  the  rule  was  laid  down  that  a 
person  is  guilty  of  larceny  under,  such  cir- 
cumstances unless  there  is  proof  of  both  an 
intoit  to  redeem  and  power  to  do  so.  Tl^e 
court  said:  "There  is  nothing  in  the  evi- 
dence that  will  justify  the  jury  in  acquitting 
the  prisoner,  on  the  ground  that  she  took 
this  property  with  the  intention  of  redeem- 
ing it.  It  would  be  very  dangerous  to  hold 
that  the  suggestion  of  such  an  intent  Fould 
be  sufficient  to  constitute  a  valid  defense.    A 
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person  may  pawn  property  without  the  slight- 
est prospect  of  ever  being  able  to  redeem  it, 
and  yet  there  may  be  some  vague  intention 
of  doing  so,   if  afterwards  the  opportunity 
should  occur,  however  improbable  it  may  be 
that  it  will  do  so.    But  it  can  never  be  said 
that  there  is  an  intention  to  redeem  under 
circumstances  that  render  it  very  improbable, 
or  at  least  uncertain  that  such  ability  will 
ever  exist.     A  man  may  take  my  property, 
may  exercise  absolute  dominion  over  it,  may 
trade  upon  it  and  make  a  profit  upon  it  for 
three  months,  and  yet  may  say,  when  charged 
with  stealing  it,  that  he  meant  to  return  it 
to  me  at  some  time  or  another.     I  shall  di- 
rect the  jury,  that  for  such  a  defense  to  be 
at  all  available  there  must  be  not  only  the 
intent  to  redeem,  evidenced  by  similar  pre- 
vious conduct,  but  there  must  be  proof  also 
of  the  power  to  do  so,  of  which  the  evidence 
here  seems  rather  of  a  negative  character." 
Where  the  borrower  of  a  ring  pawned  it,  and 
claimed   that  his   intention  was   at   first  to 
redeem  it,  but  believing  he  had  been  buncoed 
he  changed  his  mind,  it  was  held  that  if  the 
defendant  borrowed  the  money  on  the  ring 
with  the  intent  and  purpose  to  redeem  the 
ring,  this  would  seem  to  exclude  the  idea  of 
a  fraudulent  intent  to  deprive  the  owner  per- 
manently of  the  property,  if  not  of  a  fraudu- 
lent intent  altogether.     Taylor  v.  State,  50 
Tex.  Crim.  377,  97  S.  W.  473.     But  where 
there  is  a  taking  and  pledging  and  no  ex- 
cuse is  given  for  the  act,  the  taker  is  guilty 
of  larceny.     Fields  v.  State,  6  Cold.  (Tenn.) 
524.    And  where  an  intention  to  redeem  can- 
not be  adduced  from  the  facts  and  circum- 
stances then  the  taker  is  guilty  of  larceny, 
even  though  he  swears  he  intended  to  redeem. 
Truslow  v;   State,  96  Tenn.   189,   31   S.  W. 
987.    In  that  case  wherein  it  appeared  that 
a  bank  cashier  wrongfully  took'  and  pledged 
securities  deposited  in  a  banky  the  following 
instruction  was  approved:     "Th«  state  must 
also  establish  that  the  defendant  intended, 
when  he  took  these  bonds,-  if  he  did  take  them, 
to  deprive  the  true  owner  of  them  perma- 
nently.    If  he  took  them  intending  at  the 
time  to  return  them,  he  Would  not  be  guilty, 
and  you  should  acquit  him,  etc.     It  is  for 
you  to  determine,  fronl  the  whole  testimony 
in  this  case,  what  his  intention  was  when  he 
took  them.    To  determine  this,  you  will  look 
to  and  consider  all  his  conduct  as  shown  by 
the  testimony,  when  he  took  them,  what  he 
did  with  them,  the  amount  of  the  debt  to 
secure  which  they  were  deposited,  what  rea- 
sonable expectation  he  had  of  being  able  to 
pay  that  debt  and  get  the  bonds  back,  and 
what  finally  became  of  them.    In  making  up 
your  conclusions  as  to  the  motive  and  intent 
with  which  defendant  took  said  bonds,  you 
may  also  co^isider  the  length  of  time  he  had 
them  at  the  First  National  Bank  of  Nash- 
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ville,  whether  or  not  he  concealed  that  fact 
from  Mrs.  Johnson,  and  whether  or  not  he 
concealed  from  her  the  fact  that  he  had 
taken  them  from  the  drawer,  and  the  manner 
in  which  he  had  taken  them;  what  effort  he 
made,  if  any,  to  pay  the  debt;  what  power 
he  gave  the  bank  to  dispose  of  the  bonds; 
what  representations  he  made  to  the  bank 
about  them;  whether  or  not  he  claimed  them 
as'  his  own  when  writing  to  the  bank,  etc. 
You  cannot  delve  into  the  mind  of  the  man 
to  find  out  and  know  what  his  intentions 
were,  but  you  can  judge  of  and  determine 
what  a  man  intends  by  his  conduct,  or  by 
what  he  does.  The  law  presumes  a  man  in- 
tends what  he  does,  and  the  usual  and  natu- 
ral consequences  of  his  acts.  Did  he  dispose 
of  the  bonds?  Were  they  lost  to  Mrs.  Mary 
Johnson?  Did  she  ever  get  them  back?  If 
you  find  he  intended  to  deprive  Mrs.  Johnson 
of  them  as  hereinbefore  explained,  etc.,  and 
they  were  of  some  value,  then  you  should 
convict  the  defendant." 

If  property  is  pawned  with  the  consent  of 
the  owner,  and  then  redeemed  and  carried 
away,  it  is  larceny  if  an  intent  to  deprive 
the  owner  of  his  property  exists  at  the  time 
of  the  redemption.  Reg.  v.  Sparrow,  2  Cox 
C.  C.  (Eng.)  287. 

f.  Taking  to  Use  for  Oumer*s  Benefit. 

It  has  been  held  that  an  intent  to  use  the 
stolen  property  for  the  benefit  of  the  owner  is 
no  defense  to  a  prosecution  for  larceny.  Rex 
V.  Morfit,  R.  &  R.  C.  C.  (Eng.)  307;  Reg.  v. 
Handley,  C.  A  M.  647,  41  E,  C.  L.  298;  Reg. 
V.  Privett,  2  Cox  C.  C.  40,  2  C.  A  K.  114,  61 
'  E.  C.  L.  114,  1  Den.  C.  C.  193.  Thus  where 
"^  a  servant  made  a  false  key  to  his  master's 
granary  and  took  beans  therefrom  for  the 
purpose  of  feeding  them  to  his  master's 
horses,  it  was  held  that  the  purpose  for  which 
the  prisoner  intended  to  apply  the  beans  did 
not  vary  the  case.  It  was,  however,  said  by 
some  of  the  judges  that  the  additional  quan- 
tity of  beaAs  would  diminish  the  work  of  the 
men  who  had  to  look  after  the  horses,  so 
that  the  master  aot  only  lost  his  beans,  or 
had  them  applied  to  the  injury  of  the  horses, 
but  the  servant's  labor  was  lessened,  so  that 
a  "lucri  causa"  to  give  himself  ease  was  an 
ingredient  in  the  case.  Rex  v.  Morfit,  supra. 
And  to  the  same  effect  are  Reg.  v.  Handley, 
supra,  and  Reg.  v.  Privett,  supra,  wherein  it 
appeared  that  grain  wa4  taken  with  the  in- 
tention of  feeding  it  to  the  master's  horses. 

g.  Taking  to  Return  for  Retoard, 

Where  property  is  taken  with  the  intention 
of  holding  it  until  a  reward  is  offered,  and 
then  returning  it  for  the  reward,  the  taking 
constitutes  larceny.  Reg.  v.  Spurgeon,  2 
Cox   C.   C.    (Eng.)    102;    Reg.  v.  CrDonnell, 


7  Cox  C.  C.  (Eng.)  337;  Slaughter  ▼.  State, 
113  Ga.  284,  38  S.  E.  854,  84  Am.  St  Rep. 
242;  Com.  v.  Mason,  105  Mass.  163,  7  Am. 
Rep.  507;  Berry  v.  State,  31  Ohio  St.  219, 
27  Am.  Rep.  506;  Dunn  v.  State,  34  Tex. 
Crim.  257,  30  S.  W.  .227,  53  Am.  St.  Rep. 
714;  Martin  v.  State,  44  Tex.  Crim.  540,  72 
S.  W.  386.  See  also  Reg.  v.  Peters,  1  C.  & 
K.  246,  47  E.  C.  L.  245  i  Reg.  v.  Yorke,  2 
C.  &  K.  841,  61  E.  C.  L.  841,  3  Cox  C.  C. 
181,  1  Den.  C.  C.  336,  12  Jur.  1078,  18  L.  J. 
M.  C.  38,  T.  A  M.  20;  Currier  v.  State,  157 
Ind.  114,  60  K.  E.  1023;  D^vls  v.  State,  45 
Tex.  Crim.  132,  74  S.  W.  544. 

In  Slaughter  v.  State,  113  6a.  284,  38  S. 
E.  854,  84  Am.  St.  Rep.  242,  the  court  said: 
"It  is  not  necessary,  to  constitute  larceny, 
that  the  property  should  be  itself  perma- 
nently appropriated.  It  is  sufiicient  if  the 
property  be  taken  and  carried  away  with  the 
int^t  to  appropriate  any  pecuniary  right  or 
interest  therein,  as  where  it  is  taken  with 
the  expectation  of  claiming  a  reward  for  Its 
return."  And  see  Dunn  v.  State,  34  Tex. 
Crim.  257,  30  S.  W.  227,  53  Am.  St  Rep. 
714,  wherein  the  court  said:  "It  appears 
that  the  purpose  here  was  not  for  a  tempo- 
rary use,  but  to  hold  the  property  itself  until 
he  should  be  paid  for  its  restoration  to  the 
owner,  and  to  that  ext^it  he  must  have  in- 
tended to  have  deprived  the  owner  of  its 
value,  and  to  appropriate  it,  pro  tan  to,  to 
his  own  use  and  benefit;  that  is,  he  proposed 
to  appropriate  to  his  own  use  some  interest 
or  value  in  the  horse  itself.'' 

Thus  where  an  attorney's  clerk  left  his 
bag  in  an  outer  room,  and  the  defendant  took 
it  with  the  intention  of  exacting  a  reward 
for  its  return,  it  was  held  that  tlie  offense 
was  larceny.  Reg.  v.  Spurgeon,  2  Cox  C.  C. 
(Eng.)  102.  And  the  taking  of  horses  with 
the  intent  of  concealing  them  until  the  owner 
offered  a  reward  for  their  return  and  then 
returning  them  has  been  held  to  constitute 
larceny.  Berry  v.  State,  31  Ohio  St  219,  27 
Am.  R<^p.  506.  Likewise  it  is  larceny  to  take 
a  trespassing  horse  and  conceal  it  until  the 
owner  shall  offer  a  reward  or  sell  it  cheaply 
as  an  estray.  Com.  v.  Mason,  105  Mass.  163, 
7  Am.  Rep.  507. 

But  in  a  case  where  the  theory  of  the  de- 
fense was  that  the  defendant  had  taken  up  a 
strayed  horse  and  returned  it  to  its  owner 
for  the  purpose  of  receiving  the  reward  of- 
fered by  the  owner,  it  was  held  that  he  was 
entitled  to  an  instruction  that  "if  the  de- 
fendant took  the  horse  with  the  intoit  to 
return  him  to  ...  the  owner,  in  order 
that  he  might  receive  the  reward  offered  for 
the  horse,  then,  in  that  event,  he  was  guilty 
of  no  crime."  Micbeaux  ▼.  State,  30  Tex. 
App.  660,  18  8.  W.  550. 

Where  a  plumber  wrongfully  obtains  pos- 
Be86it>n  of  eeitain  iron  pipes,  and  refuses  to 
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return  them  to  the  owner  without  tKe  pay- 
ment of  a  fictitious  and  fraudulent  claim, 
the  taking  is  felonious  and  constitutes  lar- 
ceny. Currier  ▼.  State,  157  Ind.  114,  60  K. 
£.  1023. 

The  taking  of  a  check  from  the  finder  and 
withholding^  it  from  the  owner  with  the  ex- 
pectation  of  obtaining  a  reward  is  not  lar- 
ceny. Reg.  V.  Gardner,  9  Cox  C.  C.  (£ng.) 
253,  8  Jur.  X.  S.  1217,  11  W.  R.  96,  32  L.  J. 
M.  C.  351,  7  L.  T.  N.  S.  471,  L.  k  C.  243; 
State  V.  Arkle,  116  N.  C.  1017,  21  S.  E.  408, 

h.  Taking   to  Obtain  Compensation  Fraudvir 

lently. 

The  taking  of  property  is  larceny  where  it 
is  taken  with  the  intention  of  returning  it 
to  the  owner  in  order  to  obtain  compensation 
or  credit  fraudulently.  Reg  v.  Hall,  13  Jur. 
87,  18  L.  J.  M.  C.  62,  2  C.  &  K.  947  note,  61 
E.  C.  L.  947  note,  T.  &  M.  47,  3  N.  Sess.  Cas. 
407,  3  Cox  C.  C.  245,  1  Den.  C.  C.  381 ;  Reg. 
V.  Manning,  17  Jur.  (Eng.)  28,  1  W.  R.  40, 
6  Cox  C.  C.  86,  Dears.  21,  22  L.  J.  M.  C.  21 
(following  Reg.  v.  Hail,  supra) ;  Fort  v. 
State,  82  Ala.  50,  2  So.  477.  Compare  Reg. 
V.  Poole,  7  Cox  C.  C.  (Eng.)  373,  3  Jur.  N. 
S.  1268,  6.  W.  R.  65,  Dears.  &  B.  345^.  27  L. 
J.  M.  C.  53;  Rex  V.  Webb^  1  Moody  (Eng.) 
431;  Reg.  v.  Holloway,  13  Jur.  86,  1  Den. 
C.  C.  370,  3  N.  Sess.  Cas.  410,  T.  &  M.  40, 
2  C.  &  K.  942,  61  £.  C.  L.  942,  18  L.  J. 
M.  C.  60,  3  Cox  C.  C.  241.  Thus  a  servant 
who  takes  fat  from  his  master  .and  then  re- 
sells it  to  him  as  the  property  of  another  is 
guilty  of  larceny.  Reg.  v.  Hall,  supra.  Like- 
wise where  a  cotton  picker  took  seed  cotton 
from  his  master's  warehouse  and  placed  it 
with  the  cotton  which  he  ;had  picked  but 
which  had  not  been  weighed  with  the  intent 
to  obtain  compensation  for  picking  eotton 
which  he  had  not  picked,  he  was  held  to  be 
^iltv  of  larceny.  Fort  v.  State,  82  Ala.  50, 
2  So.'  477. 

2.  Offer  to  Restore  or  Settle. 

Where  property  has  been  .4rtol«n  the  fo^et 
that  the  defendant  offers  to  restore  it  or 
make  compensation  does  not  bar  a  prosecu- 
tion for  larceny.  See  Meadowcroft  v.  People, 
163  III.  56,  45  N.  E.  991,  54  Am.  St.  Rep. 
447,  35  L.R.A.  176  j  People  T.  Gottschalk,  66 
Hun  64,  20  N.  Y.  S.  777,  affirmed  in  137  NT. 
Y.  569,  33  N.  E.  339. 

3.  Actual  RissroBATfOH  or  Settlement. 

a.  Tn  General, 

Where  larceny  has  'been  committed,  the 
fact  that  the  defendant  returns  the  stolen 
property  or  pays  the  owner  for  it  does  not 
bar  a  prosecution  for  the  offense.    Jenkins  v. 
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State,  58  Phi.  62,  50  So.  582;  Currie  v.  State, 
3  Ga.  App.  309,  59  S.  E.  926;  Georgia  y. 
Kepford,  45  la.  48;  Cohoe  v.  State,  79  Neb. 
811,  113  N.  W.  532,  rehearing  denied  in  79 
Neb.  819,  114  N.  W.  286;  State  v.  Scott, 
64  N.  C.  586;  Cheadle  ▼.  Buell,  6  Ohio  67. 
See  also  Reg.  t.  Poynton,  9  Cox  C.  C.  (Eng.) 
249,  8  Jur.  N.  S.  1218,  11  W.  R.  73,  L.  &  C. 
247,  32  L.  J.  M.  C.  29;  Schafer  v.  SUte 
(Ala.)  8  So.  670;  Meadowcroft  v.  People, 
163  111.  56,  45  N.  E.  991,  54  Am.  St.  Rep. 
447,  35  L.R.A.  176;  State  v.  Bolander,  71 
la.  706,  29  N.  W.  602;  Eckels  v.  State,  20 
Ohio  St.  509;  Truslow  v.  State,  95  Tenn.  189, 

31  S.  W.  987;  Shultz  v.  State,  5  Tex.  App. 
390;  Trafton  v.  State,  5  Tex.  App.  480. 

''Paying  for  stolen  property  will  not  purge 
the  original  taking  of  its  felony  or  constitute 
any  defense  to  a  prosecution  therefor,  and 
hence  evidence  of  that  fact  ia  properly  ex< 
eluded."  Jenkins  v.  Statet,  58  Fla.  62,  50 
So.  582. 

Where  a  person  took  money  from  a  letter 
with  intent  to  steal  it,  \t  was  held  that  the 
offense  was  complete,  although  the  same 
money  might  have  been  afterwards  replaced. 
Cheadle  y.  Buell,  6  Ohio  67.  . 

b.  Staiutoru  Mitigation  of  Puniehment, 

Under  a  Michigan  statute  (2  Comp.  L. 
§  5765)  allowing  a  satisfaction  to  niitigate 
the  offense  of  receiving  stolen  goods  if  the 
stealing  consists  of  simple  larceny,  the  stat- 
ute cannot  be  ihvoked  where  the  stealing 
constitutes  an  aggravated  offense,  such  as 
burglary.    Pitcher  v.  People,  16  Mich.  142. 

By  an  Oklahoma  statute,  (Comp.  Laws 
1909,  §  2618),  it  is  provided  that  "the  fact 
that  the  accused  intended  to  restore  the  prop- 
erty embezzled  is  no  ground  of  defense,  or  of 
mitigation  of  punishment,  if  it  has  not  been 
restored  before  an  information  has  been  laid 
before  a  magistrate,  charging  the  commission 
of  the  offense."  State  v.  Duerksen,  8  Okla. 
Crim.  601,  129  Pac.  881,  52  L.R.A.(N.S.) 
1013. 

Under  a  Texas  statute  (Art.  738,  Penal 
Code)  it  is  provided  that  "if  property,  taken 
under  such  circumstances  as  to  constitute 
theft,  be  voluntarily  returned  within  a  rea- 
sonable time,  ai^d  before  any  prosecution  is 
commenced  therefor,  the  punishment  shall  be 
by  fine,"  etc.  (For  a  former  statute  in  simi- 
lar terms,  see  Pasch.  Dig.  §  2397.)  The  con- 
struction of  this  statute  has  given  rise  to 
numerous  decisions  and  as  was  said  by  the 
court  in  Elkins  v.  State,  35  Tex.  Crim.  206, 

32  S«  W.  1046,  the  decisions  are  in  confusion 
on  the  subject.  However,  the  following  rules 
may  be  adduced  from  the  authorities.  The 
return  must  be  voluntary,  that  is,  willingly 
mad^^not  made  under  1;he  influence  of  com- 
pulsion,   threats    or    fear'  of    punishment. 
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Owen  V.  State,  44  Tex.  248;  Bird  v.  State,  16 
Tex.  App.  528.  Compare  Bennett  v.  State, 
17  Tex.  App.  143.  But  if  the  return  is  made 
under  the  influence  of  repentance  for  the 
crime,  and  with  a  desire  to  make  reparation 
to  the  injured  owner,  it  will  he  deemed  to  be 
voluntary,  although  it  may  also  be  influenced 
by  fear  of  punishment.  Allen  v.  State,  12 
Tex.  App.  190;  Bird  v.  State,  .16  Tex.  App. 
528.  Compare  Stephenson  v.  State,  4  Tex. 
App.  591.  Where  a  reward  is  offered  for  the 
return  of  the  property  and  it  is  returned 
without  demanding  the  reward,  the  return  is 
voluntary.  Stepp  v.  State,  31  Tex.  Grim. 
349,  20  S.  W.  763.  A  return  after  detection 
is  not  voluntary.  Harris  v.  State,  29  Tex. 
App.  101,  14  S.  W.  390,  25  Am.  St.  Rep. 
717;  Boze  v.  State,  31  Tex.  Grim.  347,  20 
S.  W.  752;  Hyatt  v.  State,  32  Tex.  Grim. 
580,  25  S.  W.  291 ;  Elkins  v.  State,  35  Tex. 
Grim.  206,  32  S.  W.  1046;  Petty  v.  State, 
69  Tex.  Grim.  586,  129  S.  W.  615.  Compare 
Bennett  v.  State,  17  Tex.  App.  143.  The  re- 
turn must  be  made  within  a  reasonable  time. 
Ingle  V.  State,  1  Tex.  App.  307;  Bird  v. 
State,  16  Tex.  App:  528;  Stepp  v.  State,  31 
Tex.  Grim.  349,  20  S^  W.  763.  The  evening 
of  the  day  of  the  theft  is  a  reasonable  time. 
Ingle  V.  State,  1  Tex.  App.  307.  And  whether 
four  months  is  a  reasonable  time  under  the 
circumstances  ia  a  question  for  the  jury. 
Stepp  V.  State,  31  Tex.  Grim.  349,  20  S.  W. 
753.  The  return  must  be  made  before  a  pros- 
e(!ution  for  the  theft  has  been  commenced. 
Bird  V.  State,  16  Tex.  App.  528;  Moxie  v. 
State,  54  Tex*  Grim.  529,  114  S.  W.  375; 
Stubbs  V.  State,  71  Tex.  Grim.  390,  160  S.  W. 
87.  The  return  must  be  an  actual  and  not 
merely  a  constructive  return  of  the  property 
into  the  possession  of  the  owner.  Brill  v. 
State,  1  Tex.  App.  572;  Moore  v.  State,  8 
Tex.  App.  496;  Bird  v.  State,  16  Tex.  App. 
628;  Thorne  v.  State,  52  Tex.  Grim.  309,  107 
S.  W.  831.  Thus  where  stolen  stock  is  turned 
loose  and  returns  to  its  owner  of  its  own  voli- 
tion, the  return  is  not  sufficient.  Moore  v. 
State,  8  Tex.  App.  496;  Thome  v.  State,  52 
Tex.  Grim.  309,  107  S.  W.  831.  The  property 
returned  must  be  the  identical  property,  un- 
changed, and  all  of  it.  Horseman  v.  State, 
43  Tex.  353;  Grant  v.  State,  2  Tex.  App.  163; 
Traftiin  v.  State,  6  Tex.  App.  480;  Bird  v. 
State,  16  Tex.  App.  528;  Blount  v.  State, 
34  Tex.  Grim.  640,  31  S.  W,  652;  Powell  v. 
State  (Tex.)  24  S.  W.  515;  Johnson  v.  State, 
(Tex.)  55  S.  W.  576.  Thus  where  hogs  are 
stolen  and  pork  is  returned,  the  milder  pun- 
ishment will  not  be  imposed.  Horseman  v. 
State,  43  Tex.  353;  Grant  v.  State,  2  Tex. 
App.  163:  The  same  is  true  where  the  prop- 
erty is  sold  and  the  proceeds  are  turned  over 
to  the  owner,  Blount  v.  State,  34  Tex.  Grim: 
640,  31  S.  W.  652;  Johnson  v.  State  (Tex.) 
55  S.  W.  676;   or  where  the  thSuf  pays  for 


th(B  stolen  property,  Trafton  v.  State,  6  Tcjx. 
App.  480.  And  where  fifty  dollars  was  stolen 
and  the  defendant  returned  $28.75,  some  of 
which  was  of  moQey  of  a  different  denomina- 
tion and  kind  from  that  stolen,  it  was  held 
that  the  return  was  insufficient.  Powell  y. 
State  (Tex.)  24  S.  W.  615.  Where  the  issue 
of  voluntary  return  is  presented  by  the  evi- 
dence the  court  must  instruct  on  the  law 
applicable  to  such  a  return.  Guest  v.  State, 
24  Tex.  App.  630,  7  S.  W.  242;  Anderson  v. 
State,  25  Tex.  App.  693,  9  S.  W.  43;  Bennett 
V.  State,  28  Tex.  App.  342,  13  S.  W.  142. 
But  whepe  there  is  no  evidence  of  such  a  re- 
turn no  instruction  on  the  subject  is  neces- 
sary. Wheeler  ▼.  State,  15  Tex.  App.  607; 
Lane  ▼.  State,  41  Tex.  Grim.  558,  55  S.  W. 
831.  And  it  is  error  so  to  instruct  where 
the  jury  may  be  misled  thereby.  Sohultz  v. 
SUte,  30  Tex.  App.  94,  16  S.  W.  756. 
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Vermont  Supreme  Gonrt^-October  13, 1913 

S7  Tt.  104;  88  All.  S12, 


IiimitatioB  of  Aetloma  —  Elfeet  of  Bar 
—  Statutory  Rislit  of  Aetion. 

Where  a  right  of  action  is  given  by  stat- 
ute, which  further  provides  that  suit  shall  be 
commenced  within  a  specified  time,  or  the 
right  of  action  shall  be  extinguished,  the 
right  to  recover  depends  on  the  action  being 
commenced  within  the  time  limited,  and,  if 
it  is  not,  not  only  the  remedy  but  the  right 
is  extinguished. 

[See  95  Am.  St.  Rep.  658.] 

What  Iiaw  OoYoras* 

Giv.  Gode  Quebec,  §  1053,  provides  that 
every  person  capable  of  discerning  right  from 
wrong  is  responsible  for  the  damage  caused 
by  his  fault  to  another,  whether  by  positive 
act,  imprudence,  neglect,  or  want  of  skill, 
and  article  17,  |  11,  declares  that  the  wor4 
'^person"  includes  b6dies  politic  and  corpo- 
rate. The  laws  of  Quebec  also  provide  ti^t 
an  action  for  injuries  under  such  statute 
shall  be  brought  within  one  year.  Held,  that 
the  limitation  applied  to  the  right  as  well 
as  to  the  remedy,  and  hence,  where  plaintiff 
sued  in  Vermont  under  the  statute  for  an  in- 
jury occurring  in  Quebec,  the  action  was 
governed  by  the  lex  loci,  and,  if  not  brought 
within  the  time  specified,  was  unsustainable, 

[See  2  Ann.  Gaa.  161.] 
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The  prosecution  of  transitory  actions  in  a 
state  or  country  other  than  that  in  whidh  the 
cause  of  action  arose  is  based  on  the  prin- 
ei^e  of  enforcing  a  foreign  right  by  oomity, 
ao  that,  if  under  the  lex  loci  no  ri^ht  of 
action  exists,  none  can  be  enforced  in  the 
jurisdiction  of  auit. 

Uatitatioiis     Applicable    "^    Statutory 
Cause  of  Action. 

It  is  not  essential  that  a  limitation  affect- 
ing a  statutory  right  of  action  not  existing 
at  common  law  should  be  incorporated  in  the 
act  creating  the  right;  but  it  is  sufficient  if 
the  limitation  in  another  statute  is  ao  di- 
rected to  the  new  liability  so  specifically  as 
to  warrant  the  conclusion  that  it  qualifies 
the  right* 

Pleadime  Statute  —  Waiver,  of  ]>efeat 
ia  Plea. 

Where,  in  an  action  for  'injuries  under  a 
provision  of  the  Canadian  Code,  defendant 
pleads  generally  that  the  action  is  barred  by 
the  laws  of  the  province  of  Quebec  requiring 
tha^  the  action  be  brought  within  a  year,  on 
which  plaintiff  joins  issue,  he  cannot  there- 
after object  that  the  plea  was  insufficient 
because  it  did  not  set  out  verbatim  the  stat- 
ute relied  on,  though,  if  a  demurrer  had  been 
filed  to  the  plea,  it  would  probably  have  been 
tustained. 

Danasea  —  WKat  Iaw  OoTeraa. 

Where  plaintiff  sues  in  Vermont  for  inju- 
ries sustamed  while  working  on  defendant's 
railroad  in  Quebec,  plaintiffs  damages,  if 
any,  are  to  be  assessed  in  accordance  with 
the  law  of  that  province^  and  henee  it  is 
proper  to  refuse  to  charge  that  pain  and 
suffering  is  not  an  element  of  damage^  and 
submit  the  Canadian  law  on  that  branch  of 
the  case  to  the  jury. 

[See  generally,  19  Ann.  Cas.  1059;  Ann. 
Cas.  1913D  537 ;  91  Am.  St.  Bep.  726.] 

ETidemee  —  Admissibility  of  Hospital 
Cliart. 

Entries  of  plaintiff's  symptoms,  etc.,  on  a 
hospital  chart  by  various  nurses  are  not  ad- 
missible in  the  absence  of  evidence  that  the 
nurses  are  unobtainable. 

[See  note  at  end  of  thi«  case.] 

Exceptions    from    Esaex    County    Cpurt: 
FiBH,  Judge. 
•-  •  •        '        ■         ■ 

Action  for  damages.  Jcihn .  P.  Osborne, 
plaintiff,  and  Grand  Trunk  Railway  Com: 
pany,  defendant.  Judgment  for  plaintiff.  De- 
fendansb  alleges  exceptions.  Tlie  factf.  are 
stated  in  the  opinion.    HsviaisED.   • 

■ 

Dreio,  Shwtleff  d  Morris  an.d  Harry,  B. 
Amey  for  defendant. 

C.  R.  Potvell,  Robert  'W,  Bvmond^  and  J, 
JM/I  Bearl^  for  plaintiff. 


[lOei  WATSOKt  J.-— This  action  is  brought 
upon  s^tion  1053  ajqkd  article. U^i section  11, 
•f  the  Civil  Code  of  the  Province  pf  Quebec, 
to  veeover  for  injuries  received  by,  the- plain- 
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tiff  when  in  the  employ  of  the  defendant,  as 
conductor  on  one  of  the  defendant's  freight 
trains,  in  said  ProTince,  by  reason  of  the 
Diligence  of  the  defendant.  Section  1053 
reads:  ''Every  person  capable  of  discerning 
right  from  wrong  is  responsible  for  the  dam- 
age caused  by  his  fault  to  another  whether 
by  positive  act,  imprudence,  neglect  or  want 
of  skill.'*  By  article  17,  section  11,  *Hhe  word 
•person'  includes  bodies  politic  and  corporate.** 
The  defendant  pleaded  the  general  issue,  and 
specially,  that  the  happenings  and  events  as 
alleged  by  the  several  counts  in  the  plaintiff's 
declaration  took  place  more  than  a  year  prior 
to  the  bringing  of  the  plaintiff's  writ,  and 
that  by  the  laws  of  the  Province  of  Quebec 
in  the  Dominion  of  Canada,  wherein  said 
suJ)po8ed  cause  of  action  arose,  the  plaintiff's 
cause  of  action  was  thereby  extinguished.  To 
this  pica  no  replication  was  filed;  but,  no  de- 
murrer being  interposed,  a  reply  was  required, 
and  by  Rule  12  of  the  county  court  a  general 
denial  is  to  be  treated  as  filed. 

At  the  time  of  the  acci^dent,  July  3,  1910, 
and  ever  since,  the  plaintiff  was,  and  has  been, 
a  resident  of  Island  Pond,  in  this  State. 
This  suit  was  not  brought  until  July  8,  1012. 

In  the  course  of  the  trial  the  defendant 
offered  to  show  that  by  certain  other  articles 
of  the  Civil  Code,  as  construed  by  the  courts 
of  the  Province  of  Quebec,  the  right  of  action 
for  bodily  injuries,  given  by  the  sections  of 
the  Civil  Code  on  which  this  suit  is  brought, 
becomes  extingfuished,  unless  the  suit  be  com- 
menced .within  one  year  after  the  injuries  are 
received,  and  consequently  the  plaintiff  has 
no  right  of  action.  This  offer  was  excluded 
and  an  exception  saved. 

The  law  is  well  settled  that  where  a  right 
of  action  is  given  by  statute,  and  the  statute 
further  provides  that  suit  shall  be  commenced 
within  a  specified  time  or  the  right  of  action 
9hall  £107]  be  extinguished,  the  right  of  re- 
covery depends  upon  the  action  being  com- 
menced within  the  time  limited,  and  if  not 
so  commenced,  not  merely  the  remedy,  but 
the  right  and  the  remedy  are  extinguished. 
In  Hunt  V.  Fay,  7  Vt.  170;  this  principle  was 
discussed  at  length  and  applied.  There  the 
defendant's  intestate  died  in  the  State  of  New 
Hampshire,  and  the  principal  administration 
pf  his  estate  was  there.  By  the  statute  of 
that  State,  when  an  estate  was  represented 
iasolveht  a  commission  issued,  and  all  claims 
which  might  be,  but  were  not  exhibited,  to  the 
conunissioners,  were  iForever  barred.  The 
plaintiff,  4  resident  of  New  Hampshire  until 
after  thie  commissioners  made  their  retun^ 
owitted  to  present  any  claim  against  the  es- 
tate, to  the  commissioners.  Afterwards,  re- 
moving to  this  State,  the  plaintiff  presented 
his  claim  before  the  commissioners  appointed 
in  an  ancillary  administration  here,  for  al- 
lowance  against   the   estate.     The   adminis- 
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trator  pleaded  in  bar  the  statute  of  New 
Hampshire.  The  plaintiff  contended  that  the 
statute  affected  only  the  remedy,  and  for  that 
reason  his  claim  might  be  enforced  in  any 
jurisdiction  where  a  suit  could  be  instituted. 
It  was  held«  that  the  case  fell  within  the 
principle  that  a  discharge  of  a  debt  in  the 
country  where  made,  or  where  it  is  to  be 
executed,  is  a  discharge  everywhere — that  the 
effect  was  to  discharge  the  debt,  or  extinguish 
the  right  of  the  creditor,  not  a  mere  suspen- 
sion or  extinction  of  the  remedy^  and  that  it 
was  a  bar  to  the  claim  when  presented  before 
the  commissioners  in  this  State,  under  the 
Ancillary  administration.  The  same  distinc- 
tion is  recognized  in  Cartier  v.  Page,  8  Vt. 
146 ;  Sparhawk  y.  Buell,  9  Vt.  41,  100 ;  Wil- 
liams V.  Vermont  Mut.  F^  Ins.  Co.  20  Vt. 
222;  Peck  ▼.  Hibbard,  26  Vt,  698,  62  Am. 
I>ec.  605;  Needham  y.  Grand  Trunk  R.  Co. 
38  Vt.  294. 

In  Cartier  v.  Page,  the  action  was  assump- 
sit on  a  promissory  note  executed  in  Canada 
to  a  resident  there,' by  a  resident  of  this  State. 
The  defendant  pleaded  in  bar  that  by  an  act 
of  the  Provincial  Parliament  of  the  Province 
of  Lower  Canada,  all  notes  on  which  no  suit 
or  action  should  be  brought  within  a  specified 
.time  after  the  note  becomes  due  and  payable, 
were  taken  and  considered  to  be  paid  and  dis- 
pharged,  setting  forth  the  4^ct.  Th'^  plaintiff 
replied,  that  the  defendant,  at  the  time  of  giv- 
ing the  note  and  ev^r  .thereafter,  was  and  hath 
been  an  inhabitant  of  this  State,  and  without 
the  jurisdiction  of  the  courts  of  the  Province 
of  Lower. Canada,  "To  this  a  demurrer  [108] 
was  interposed.  The  court  said  the  question 
was,  whether  the  Act  of  the  Provincial  Pari i a- 
mcnt. pleaded  in  bar,  was  to  be  considered  as 
governing  the  hatui*e,  validity,  and  legal  effect 
of  the  contract  declared  upon,  as  a  part  of  the 
leiv  looiy  or  as  only  a  law  regulating  tb'e  rem- 
edy to  be  had,  for  enforcing  the  contract ;  that 
if  the  Act  belonged  to  the  former  class,  the 
contract,  if  discharged  in  Canada,  was'dis- 
charged  everywhere;  but  if  it  belonged  to  the 
latter  class,  it  had  no  eQect  here.  In  Keed- 
ham  V.  Grand  Trunk  R.  Co.  an  action  brought 
by  the  perso^nal  representative  of  the  deceased 
|or  the  benefit  of  the  widow  and  next  of  kin, 
the  deceased,  whil6  a  citizen  of  this  State  and 
in  defendant's  employment  as  a  locomotive 
engineer,  was  injured  and  the  cause  6f  action 
accrued  in  the  State  of  New  Hampshire.  At 
common  law,  the  cause  of  a(;iion  Which  ac- 
crued  to  the  intestate  in  that  state  was  ex- 
tinguished by  bis  death,  and  no  right  there 
existed  in  the  personal  representatives  to  re- 
cover for  such  injury.  Consequently  the  sec- 
tion could  be  maintained,  if  ,ai  all,  only  upoA 
the, ground  that  iihe  statute  of  this  State  ha^ 
extraterritorial  force.  It  was  contended  in 
behalf  of  the  plaintiff,  that  statutes  of  sur- 
vivorship of  the  right  of  action  pertain  sim- 


ply to  the  remedy,  and  therefore  that  the 
question  of  such  survivorship  was  jl;o  be  deter- 
mined by  the  lea)  fori.  It  was  held  that  our 
statute  furnishes  a  remedy  where  the  cause 
of  action  accrued  without  this  State,  and  is 
not  discharged  or  extinguished,  but  still  ex- 
ists by  the  laws  of  the  state  where  it  accrued; 
but  that  a  cause  of  action,  which  by  the  niles 
of  the  common  law  is  extinguished  by  the 
death  of  the  party,  is  by  such  death  fully  dis- 
charged, unless  it  survives  by  force  of  some 
statute  law  of  the  state  where  the  cause  of 
action  accrued;  and  that  when  the  cause  of 
action  of  the  intestate  does  not  survive  by  the 
aws  of  the  state  or  territory  where  it  accrued, 
our  statute  does  not  apply.  The  fact  that  the 
intestate  wa«  a  eitlzen  of  this  State  at  the 
time  of  his  injury,  was  held  to  be  entirely 
immaterial  In  the  decision'  of  this  question. 
In  Slater  v.  Mexican  Nat.  R.  Co.  194  U.  S. 
120,  48.U.  ;S.  (L.  ed.)  900,  24  S.'Ct.  581, 
the  action  was  brought  in  the  United  States 
Cireuit  Court  for  the  northern  district  of . 
Texas  by  citizens  and  residents  of  TexAa, 
against  a  Colorado  corporation  operating  a 
railroad  from  Texas  to  the  City  of  Mexico, 
to  enforce  the  liability  for  a  dfeath  by  a 
wrongful  act  in  Mexico,  created  by"  ^fexican 
statutes.  .  ^le "  court;  'speaking  thfoUgh  Mt. 
Justice  Holmes,  said :  "When  such  a  liability 
is  enforced  in  a  [109]  jurisdiction  foreign  to 
the  place,. 9f  the  wrongful  act,  obviously  that 
doeEi  not  mean,  that  the  act  in  any  degree  is 
subject  to  tlie  lemfori,  with  regard  to  either 
its  qualitj^  or  its 'eon  sequences.  On  the  other 
hand/  it  equally  little  means  that  the  law 
of  the .  place  of  the  act  is  operative  outside 
its  own  territory.  The  theory  of  the  foreign 
suit  is  that,  although  the  act  complained  of 
was  subject  to  no  law  having  "force  in  the 
forum, ,  it  gave  rise  to  an  obligation,  an  b&- 
UgaiiQ,  yrhich,  like  other  obligations,  follows 
the  person,  and  may  be  enforced  wherever  the 
person  may  be  found.  .  .  .  But  as  the  only 
source  of  this  obligation  is  the  law  of  the 
place  of  the  act,  it  follows  that  that  law 
determines,  not  nierely  the  existence  of  the 
obligation  .     .     but  equally  determines 

its  extent.  It  seems  to  us  unjust  to  allow  a 
plaintiff  to  come  here  absolutely  depending 
6n  the  foreign  law  for  the  foundation  of  his 
case,  and  yet  to  deny  the  defendant  the  bene* 
fiii'  of  whatever  limitations  on  his  liability 
that  the  law  woitld  impose.  .  .  .'  As  the 
cause  of  action  relied  upon  is  one  which  is 
Supposed'  tio'liare  arisen  in  Mexico,  under 
Mexican  laws,  the  place  of  the  death 'and  the 
domicil  lof  the  parties  have  no  bearing  \kpon 
the  case."  This  case  was  followed  bv  M^ki 
V.  Mills,  194  U.  S.  451,  48  V.  S.  (L.  ed.) 
ld«7,  2^  15.  Ct.  «92,  the  same  Justice  dWIver- 
ing  the  opinion.  In  Dennis  v.  Atlantic  Coast 
Line  R.  Co:  70  S.  C.  254,  49  9.  E.  S6»,  106 
Ain;  St.^Bep.  749,  the  deceased,  S'residcat 
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of  South  Carolina,  while  in  the  defendant's 
employ  as  an  engineer,  was  killed  when  in 
the  performance  of  his  duties  in  North  Caro- 
lina, more  than  one  year  before  the  action 
was  commenced  by  his  administratrix.  It 
was  held  that  the  statute  of  the  latter  state 
requiring  an  action  to  bfe  brought  for  wrong- 
ful death  within  one  year,  was  not  a  statute 
of  limitation,  but  that  it  extinguished  th^ 
right  conferred  by  the  statute;  and  that  it 
was  incumbent  on  those  seeking  the  benefit 
of  the  statute  to  show  that  their  action  con- 
forms to  all  the  requirements  thereof,  in- 
cluding that  of  commencing  the  suit  within 
the  time  limited. 

Moreover,  the  prosecution  of  tratisitofy  ac- 
tions in  a  state  or  country  other  than  that 
in  which  the  cause  of  action  arose,  is  based 
upon  the  principle  of  enforcing  foreign  right 
by  comity.  McLeod  v.  Connecticut,  etc.  K, 
Co.  58  Vt.  727,  6  Atl.  648;  Peck  V.  Hibbard, 
cited  above.  From  this  it  logically  follows 
that,  if  under  the  lex  loci  no  right  of  action 
was  created,  or  if  none  there  exists,  then  none 
exists  anywhere,  and  none  can  "be  [110]  prose- 
cuted in  another  jurisdiction.  O'Reilley  V. 
New  Orleans,  etc.  R.  Co.  16  R.  I.  388,  IT  Atl. 
171,  906,  5  L.R.A.  364,  16  R.  I.  895,  19  Atl. 
244,  6  L.R.A.  719;  Pendar  v.  H.  &  B.  Ameri- 
can Mach.  Co,  35  R.  I.  321,  87  Atl.  1,  L.R.A. 
191 6 A  428;  Two  Rivers  Mfg.  Co.  v.  Beyer, 
74  Wis.  210,  42  N.  W.  232,  17  Am.  St.  Rep. 
131. 

It  is  further  urged  that  a  limitation  like 
the  one  which  the  defendant  offered  to  show, 
to  be  effective  against  a  right  of  action  not 
existing  at  common  law,  must  be  incorporated 
into  the  statute  creating  the  right.  Respect- 
ing this,  we  think,  as  is  stkted  by  the  Federal 
Supreme  Court  in  Davis  v.  Mills,  already 
cited,  that  "The  fact  that  the  limitation  i6 
contained  in  the  same  section  or  the  same 
statute  is  material  only  as  bearing  on  con- 
struction. It  is  merely  a  ground  for  saying 
that  the  limitation  goes  to  the  right  created, 
and  accompanies  the  obligation  everywhere. 
The  same  conclusion  would  be  reached  if  the 
limitation  was  in  a  different  statute,  provided 
it  was  directed  to  the  newly  created  liability 
so  specifically  as  to  warrant  saying  that  it 
qualified  the  right."  See  also  Negrtubauer  ▼. 
Great  Northern  R.  Co.  02  Minn.  184,  99  N.  W. 
620,  104  Am.  St.  Rep.  674,  2  Ann.  Cas.  150. 

The  plaintiff  argues  that  the  special  plea  is 
defective,  in  that  it  fails  to  state  verhatim 
those  parts  of  the  Canadian  Code  upon  which 
the  defendant  relies,  for  which  reason  the 
trial  court  could  not  do  otherwise  than  ex- 
clude the  evidence  offered  as  to  the  Cana- 
dian law.  Very  likely  the  plea,  if  met  by 
demurrer,  would  have  been  held  insufficient. 
But  instead  of  being  so  met,  it  stands  as  tra- 
versed and  issue  joined  thereon.  Inferentially 
and  argumentatively  the  plea  states  what  the 


law  of  the  Province  of  Quebec  is  (1  Saund. 
PI.  &  £v.  672),  and  it  being  traversed,  the 
fact  of  the  law  of  that  Province  is  put  is  is- 
sue. Woodham  v.  Edwardes,  5  Ad.  k  El.  771, 
31  E.  C.  L.  436.  Evidence  supporting  this 
issue  could  not  be  exclude  on  the  ground  of 
insufficiency  of  the  plea.  Barney  v.  Bliss,  2 
Aikens  (Vt.)  60;  French  v.  Thompson,  6 
Vt.  64;  Chase  v.  Holton,  11  Vt.  347;  Carpen- 
ter  v.  Welch,  40  Vt.  251;  Batchelder  v.  Kin- 
ney, 4  Vt.  150.  Under  the  rule  of  pleading 
requiring  positions  of  fact  to  be  alleged  in  an 
absohite  form,  and  not  leave  them  to  be 
collected  by  inference  aind  argument  only 
(Steph.  PI.  384),  if  a  necessary  averment  is 
alleged  argumentatively,  advantage  thereof 
can  be  taken  only  by  special  dettiurrer.  Wood- 
ward V.  French,  31  Vt.  337;  Sheridan  v.  Sheri- 
dan, 58  Vt.  604,  5  Atl.  494. 

[Ill]  Evidence  of  pain  and  suffering  was 
leceived.  The  court  refused  to  instruct  the 
jury  that  pa4n  and  siV^ering  was  iiot  an  ele- 
ment of  damages,  and  submitted  the  question 
of  the  law  of  the  province  of  Quebec  on  this 
branch  of  the  case  to  the  jury.  It  is  sufficient 
to  say  that  if  tiie  plaintiff  is  entitled  to  re- 
cover, the  damages  are  to  be  assessed  in  ac- 
cordance with  the  law  of  that  Province,  and 
consequently  this  exception  is  without  force. 
Northern  Pac.  R.  Co.  v.  Babcoek,  154  U.  8. 
190,  38  U.  S.  (L.  ed.)  968,  14  8.  Ct.  976; 
Slater  V.  Mexican  National  R.  Co.  noticed 
above. 

Immediately'  after  his  injury  the  plaintiff 
was  taken  to  the  Sherbrooke  Protestant  Hos- 
pital at  Sherbrooke,  in  the  Providence  of 
t^ebec,  where  he  remained  more  than  a 
month,  being  treated  by  Dr.  George  L.  Hume, 
assisted  by  another  physician.  Under  a  sys- 
tem which  obtainis  in  that  '  institution  the 
'sertior  nurse  in  charge  of  the  plaintiff  was 
required  to  keep  and  did  keep'  a  hospital  rec- 
ord of  the  case.  One  of  the  plaintiff's  day 
nurses  a  part  of  the  time,  under  Dr.  Hume, 
was  present  at  thie  trial  and  testified  in  keep- 
ing such  a  record  as  to  the  plaintiff,  in  which 
most  of  the  symptoms  noticed,  and  all  medi- 
cine Administrated,  by  her,  were  entered.  It 
at>peared  that  other  nui'ses,  especially  night 
nurses,  made  entries  on  this  record,  and  no 
evidence  was  introduced  as  to  the  accuracy 
of  the  entries  made  by  any  of  them.  The  ex- 
ceptions show  nothing  concerning  the  names 
or  the  whereabouts  of  such  "other  nurses," 
nor  why  they  were  not  present  as  witnesses  at 
the '  trial.  According  to  the  evidence,  the 
purpose  of  the  systeta  is  to  show  the  attending 
physician  any  symptoms  that  may  arise  in 
a  patient's  condition  in  the  absence  of  the 
doctor,  and  to  keep  a  correct  record  of  tem- 
perature, pulse,  respirations,  medicine  admin- 
istered, diet,  and  other  details  more  or  less 
important.  The  record  was  offered  as  inde- 
pendent evidence,'  and  its  exclusion  is  assigned 
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as  error.  Assuming,  but  not  deciding,  that 
such  a  record  falls  within  the  rule  governing 
the  admission  of  r^^ular  entries  upon  the 
principle  of  necessity,  that  rule  requires  that 
the  person  who  made  the  entries  "must  be 
unavailable  as  a  witness/'  .2  Wig.  £v.  sec. 
1521.  "The  ground,". says  Chief  Justice  Shaw 
in  North  Bank  v.  Abbot,  13  Pick.  (Mass.) 
465,  25  Am.  Dec.  334,  "is  the  impossibility 
of  obtaining  the  testimony;  and  the  cause 
of  such  impossibility  seems  immaterial."  Here 
one  of  the  nurses  who  made  a  part  oi  the 
entries  [112]  was  present  at  the  trial,  and 
the  absence  of  the  others  was  unaccounted 
for.  In  excluding  ^e  rscord  offered,  error 
does  not  appear. 
Judgment  revei;sed  and  .cause  remanded. 


,    HOTS. 

Hospital   Cfhart   tuk   Svideiioe. 

Chiart  Held  Admissible, 

.  A  hospital  chart  is  admissible  as  evidence 
in  some  jurisdictions.  Barfield  v.  South  High- 
land Infirmary  (Ala.)  68  So.  30;  Ribas  v. 
Revere  Rubber  Go.  87  R.  J.  189,  91  Atl.  58. 
Thus  in  the  case  first  cited  it  appeared  that 
hospital  charts  were  offered  in  evidence  in  an 
action  brought  against  a  surgeon  and  an 
infirmary  where  he  operated,  alleging  wrong- 
ful  and  negligent  treatment.  The  court  said : 
'The  charts  or  records  kept  by  the  nurses 
were  kept  for  the  information  of  the  attending 
physician  er  suigeon.  Everything  in  them  was 
proper  for  his  information.  They  were  duly 
proved.  Defendant  had  a  right  to  consider 
them  in  determining  his  treatment,  and  the 
jury  were  properly  allowed  to  have  these 
charts  before. them  as  part  of  the  evidence 
in  the  case,  though  doubtless  they  signified 
little  to  any  but  the  skilled  professional 
mind."  And  in  Ribas  v.  Revere  Rubl»er  Co. 
supra,  the  court  said:  "It  appears  from  the 
evidence  that  it  is  a  rule  of  the  Rhode  Is- 
land Hospital  that  a  record  ^all  be  kept 
showing,  among  other  things,  the  condition 
of  the  patient  when  received,  his  treatment 
while  there,  his  condition  from  time  to  time 
denoting  his  progress  towards  recovery  or 
otherwise,  as  the  case  may  be,  and  of  such 
other  matters  as  may  have  a  bearing  upon 
or  furnish  needed  information.  Such  a  record 
relating  to  the  plaintiff  was  kept- by  Dr.  Peet, 
who  was  an  interne  or  assistant  surgeon  at 
the  hospital.  This  record  embraces  some 
matters  which  came  under  the  personal 
knowledge  of  Dr.  Peet»  while  other  matters 
of  record  were  communicated  to  him  through 
doctors  and  uurses  connected  with  the  case. 
Dr.  Peet,  who  made. the  record,  was  at  the 
time  of  the  trial  without  the  jurisdiction  of 
the  court,  and  was  not  available  as  a  witness. 


The  record  of  Dr.  Peet  covered  the  case  from 
June  14th  to  August  15th,  1912.  It  appears 
to  have  been  his  business,  as  the  recording 
official,  tp  place  upon  record  such  facts  re- 
lating to  the  patient  as  were  communicated 
to  him  by  his  associates  and  subordinates,  as 
well  as  those  which  came  under  his  personal 
observation.  It  also  appeared  that  the  recocd 
in  question  was  written  up  by  Dr.  Peet  every 
third  day.  These  facts,  explanatory  of  the 
record  having  all  appeared  in  testimony,  and 
it  having  also  appeared  that  Dr.  Peet  was 
without .  the  state  and  that  the  record  was 
in  his  handwriting,  it  was  offered  in  evidence 
by  the  defeuidant." 

In  Ma8saohusett9  there  has  been  some  con- 
flict as  to  the  admissibility  of  hospital  charts 
on  records,  but  by  statute  a  duty  is  now  im- 
posed on  certain  hospitals  to  keep  records 
and  it  is  provided  that  they  shall  be  admisr 
sible  in  eyidence.  See  Delaney  v.  Framingham 
Gas,,  etc  Co.  202  Mass.  359,  88  N.  B.  773!  In 
the  early  case  of  Townsend  v.  Pepperell,  99 
Mass.  40^  the  court  held  that  the  records  of 
a  hospital  were  properly  admitted  in  evidence 
to  show  that  there  was  nothing  in  the  record- 
ed condition  o^  treatment  of  a  certain  patien^t 
to  indicate  that  she  was  insane.  But  in 
Cash  in  v.  New  York,  etc.  R.  Co.  185  Mass. 
543,  70  N.  £.  930,  the  court  referring  to 
Townsend  v.  Pepperell,  supra,  said  that  in 
that  case  the  record  was  evidently  admitted. 
"Upon  the  doctrine  that,  it  being  more  than 
thirty  years  old,  there  was  no  need  to  show 
the  death  of  the  person  who  made  it."  Hold- 
ing that  in  the  case  at  bar  the  records  were 
properly  excluded,  the  court  said:  "In  the 
case  of  the  books  which  were  offered  as  records 
of  the  respective  hospitals,  it  was  not  contend- 
ed that  as  to  either  institution  the  records 
were  kept  imder  any  requirement  of  law. 
They  were  therefore  not  public  records,  and 
were  not  admissible  unless  supported  by  the 
testimony  of  the  one  who  made  them,  if  that 
person  were  still  alive  and  capable  of  being 
produced  to  testify.  ...  The  judge  may 
well  have  found  upon  the  evidence  as  to  each 
hospital,  both  that  the  records  were  imper- 
fect and  that  there  was  no  reason  to  suppose 
that  the  writers  could  not  be  produced."  And 
in  Delaney  v.  Framingham  Gas,  etc.  Co.  202 
Mass.  369,  88  N.  £.  773,  the  court,  holding 
that  certain  hospital  records  were  not  these 
described  in  the  statute  and  were  therefore 
inadmissible,  said:  "The  records  were  pro- 
duced by  the  witness  Gabagan.  It  appeared 
that  the  records  were  made  by  her,  and  that 
she  was  the  proper  custodian  of  them.  But 
it  further  appeared  that  she  never  had  any 
personal  knowledge  of  the  facts  stated  there- 
in; that  she  received  slips  of  paper  from. Dr. 
Painter,  the  physician,  and  copied  them  into 
the  record;  and  that  was  all  she  knew  about 
them.    The  record  was  offered  as  evidence  to 
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show  that  t^e  statements  therein  n^ade  were 
true.  As  handed  to  the  witness  by  the  physi- 
cian they  were  simply  statements  q|  the 
physician  as  to  what  the  patient  had  said  to 
hiu,  or  as  to  the  diagnosis  made  by  the  physi- 
cian. The  records  were  comparatively  recent. 
It  was  not  shown  that  the  physician  was  not 
living  and  within  the*  jurisdiction  of  the 
court.  No  necessity  was  shown/  therefore, 
for  the  introduction  of  this  hearsay  testi- 
mony. For  aught  that  appeared  there  was 
better  evidence.  Under  these  circumstances 
the  reason  upon  which  the  general  rule  was 
based*  namely,  that  the  record  should  be  a 
record  of  facts  of  which  the  writer  had  per- 
sonal knowledge,  should  be  applied.  The  case 
18  not  within  the  above-mentioned  exception 
to  the  general  rule." 

Chart  Held  Ifiadmiasihlp. 

In  other  jurisdictions  a  hospital  chart  or 
record  is  not  admissible  iQ  evidence.  Baird 
V.  Reilly,  92  Fed.  884,  35  C.  C.  A.  78;  Mc- 
Mahon  v.  Bangs,  5  Penn.  (Del,)  178,  62  Atl. 
1098;  Griebel  v.  Brooklyn  Heights,  R.  Co.  95 
App.  Div.  214,  88  N.  Y.  S.  767,  ajfirmed  184 
N.  Y.  528,  76  N.  E.  1096;  Levy  v.  J.  L.  Mott 
Iron  Works,  143  App.  Div.  7,  127  N.  Y.  S. 
606;  Matter  of  Hpck,  74  Misc.  15,  129  N.  Y. 
S.  196.  And  see  the  reported  case.  See  also 
Canadian  Pac.  R.  Co.  v.  Quinn,  22  Quebec  K. 
B.  428,  11  Dominion  L.  Rep.  600.  Compare 
Liske  V.  Liske,  135  K.  Y.  S.  170.  Thus  in 
Griebel  v.  Brooklyn  Heights  R.  Co.  supra, 
it  appeared  that  a  chart  was  introduced  in 
evidence  during  the  examination  of  a  hos- 
pital nurse.  She  described  the  paper  as  a 
''temperature  chart,  known  in  the  hospital 
as  bedside  notes,"  and  said  that  such  notes 
were  taken  in  each  case  where  a  patient  was 
brought  to  the  hospital.  The  court  said: 
**We  are  not  aware  of  any  rule  of  evidence 
which  makes  such  a  paper,  offered  under 
such  circumstances,  admissible."  And  in  Levy 
V.  J.  L.  Mott  Iron  Works,  143  App.  Div.  7, 
127  N.  Y.  S.  506,  the  court  said:  *^The  hos- 
pital records  of  this  case,  part  of  which  were 
made  by  Dr.  Comte  and  part  of  which  were 
made  by  the  nurse,  and  the  entries  in  either 
of  which  were  proved  to  be  correct  or  to  have 
been  known  by  the  person  making  the  entry 
to  be  correct  when  entered,  were  received  and 
read  in  evidence  ovei:  objection  duly  taken 
by  counsel  for  defendant  on  the  ground, 
among  others,  that  they  were  incompetent, 
hearsay,  and  not  the  best  evidence,  and  he 
duly  excepted.  The  learned  counsel  for  the 
plaintiff  attempts  to  sustain  this  ruling  on 
the  ground  that  Dr.  Comte  had  no  recollec- 
tion of  the  facts,  and  that  his  recollection  was 
not  refreshed  by  the  records,  and,  therefore, 
they  became  the  beet  evidence  in  so  far  as 
the  recorded  facts  within  his  personal  knowl- 


edge at  the  time,  and  he  cites  .  .  .  au- 
thority for  the  general  rule;  but  that  conten- 
tion cannot,  prevail  here,  for  many  of  the 
important  entries  were  made  by  the  nurse 
and  are  not  shown  to  be  true,  and  there  has 
been  no  opportunity  afforded  to  cross-examine 
the  nurse  with  respect  thereto,  and  even  in 
so  far  as  they  were  made  by  Dr.  Comte,  he 
was  not  asked  whether  he  knew  them  to  be 
correct  when  entered  or  whether  an  inspec- 
tion thereof  refreshed  his  recollection  and  en- 
abled him  to  testify  from  recollection.  Coun- 
sel for  plaint!^  finally  draws  attention  to  the 
fact  that  Dr.  Comte  had,  before  the  records 
were  received  in  evidence,  testified  to  the 
facts  shown  in  the  hospital  records  to  quite 
an  extent  without  objection,  and  that,  there- 
fore, the  defendant  was  not  prejudiced  by 
their  receipt  in  evidence.  It  did  not  appear 
until  the  cross-examination  that  the  doctor 
was  not  testifying  from  recollection.  The  de- 
feindant  should  not  be  prejudiced  because  its 
counsel  was  not  captious  in  objecting  to  the 
testimony  of  the  doctor,  which  it  finally  ap- 
peared was  based  entirely  on  the  records. 
Moreover,  the  principal  difficulty  with  the 
case  is  that  the  testimony  of  the  doctor,  in- 
cluding his  testimony  of  an  expert  nature, 
depends  entirely  on  the  hospital  records  as  to 
which  there  is  no  presumption  of  correctness, 
and  we  have  no  evidence  that  they  are  cor- 
rect, and,  therefore,  the  plaint ifi^  has  failed 
to  sustain  the  burden  of  proving  that  the 
injuries  were  the  proximate  cause  of  death." 
So  in  Canadian  Pac.  R.  Co.  v.  Quinn,  22  Que- 
bec K.  B.  428,  11  Dominion  L.  Rep.  600,  a 
chart  of  the  plaintiff^s  case,  verified ,  by  the 
superintendent  of  nurses  and  another  nurse, 
containing  entries,  however,  by*a  nurse  not 
available  as  a  witness,  was  held  to  be  inad*^ 
missible. 

Though  a  chart  is  not  admissible  iki  evi- 
dence it  may  be  used  by  a  witness  for  the 
purpose  of  refreshing  his  memory.  Baird  v. 
Reilly,  92.  Fed.  884,  35  C.  C.  A.  78,  wherein 
the  court  said:  "It  was  proper  to  exclude 
from  the  consideration  of  the  jury  that  part 
of  the  hospital  record  which  consisted  of 
the  remarks  of'  the  nurse  who  attended  the 
plaintiff.  If  she  had  been  called  as  a  witness, 
this  part  of  the  record  might  have  been  com- 
petent for  use  by  her  to  refresh  her  memory. 
It  was  not  competent  as  independent  evidence 
of  the  truth  of  the  statements."  In  McMahon 
V.  Bangs,  5  Penn.  (Del.)  178,  62  Atl.  1098, 
it  appeared  that  ihe  head  nurse  of  a  hospital 
was  questioned  by  the  plaintiff  concerning  a 
certain  record  of  his  case.  This  had  been 
regiilarly  kept  by  a  nurse  who  had  since  been 
dismissed  and  was  not  present  in  court.  On 
its  being  offered  in  evidence,  counsel  for  the 
defendant  objected  thereto,  on  the  ground 
that  "the  only  person  who  could  testify  to 
said  record  so  as  to  make  it  proper  evidence 
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would  be  the  person  who  made  it."  Boyce, 
J.  said:  "It  seems  to  the  court  that  the 
object  of  offering  this  paper  in  evidence  is 
to  show  pain  and  suffering.  For  that  purpose 
the  nurses  themselves  might  be  called,  and 
under  proper  circumstances  this  paper  could 
be  used  to  refresh  their  memories;  beyond 
that  we  think  it  is  not  admissible."  See  to 
the  same  effect  Matter  of  Hock,  74  Misc.  15, 
129  N,  Y.  S.  196. 

In  the  case  of  In  re  Flint,  100  Gal.  391, 
34  Pac.  863,  a  will  contest,  the  record  made 
by  a  private  nurse  of  events  transpiring  at 
the  testator^s  sick  bed  was  offered  in  evidence. 
The  court  said:  "Its  admission  should  not 
have  been  allowed.  There  was  no  question 
involved  as  to  the  right  of  the  witness  to 
refresh  her  recollection  from  the  record,  but 
it  was  offered  as  an  independent  piece  of 
evidence  in  the  case.  It  is  difficult  to  see 
the  purpose  of  the  offer,  for  the  witness  was 
upon  the  stand  ready  to  testify  as  to  all  com- 
petent  and  material  matters  occurring  at  the 
times  slie  was  engaged  in  the  sick-room." 


GRIFFIN 

▼. 

STATE. 

Georgia  Supreme  Court — ^Novepber  11|  1914, 
1^2  Ga.  eaO;  Sa  S.  E.  640. 


Banks  — *  lasolTeacy  —  Presumption  of 
Fraud  —  Validity  of  Statute. 

Properly  construed.  Penal  Code  (1910) 
§  204,  which  provides  for  raising  a  presump- 
tion of  fraud  against  the  president  and  direc- 
tors of  an  insolvent  bank  chartered  in  this 
state,  is  not  violative  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States,'  on  the  ground  that  it  abridges  the 
privileges  and  immunities  of  citizens  of  the 
United  States,  or  deprives  the  president  and 
directors  of  an  insolvent  bank  of  the  equal 

f protection  of  the  laws,  or  deprives  them  of 
ife,  liberty,  or  property  without  due  process 
of  law,  on  the  ground  that  similar  provit^ions 
have  not  been  made  in  regard  to  the  presi- 
dent and  directors  of  other  corporations  than 
banks. 

That  section  is  not  violative  of  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States  for  any  of  the  reasons  set  out 
in  the  first  question  by  the  Court  of  Appeals. 


The  fifth  amendment  of  the  Constitution 
of  the  United  States  is  not  a  limitation  upon 
the  power  of  the  states,  but  operates  upon  the 
national  government  only.     Accordingly  sec- 


tion 204  of  the  Penal  Code,  is  not  invalid 
as  being  violative  of  that  amendment. 

Same. 

Penal  Code  (1910)  §  204  is  not  violative 
of  article  1,  section  1,  paragraph  3,  of  the 
state  constitution,  which  declares  that  "no 
person  shall  be  deprived  of  life,  liberty,  or 
property,  except  by  due  process  of  law." 

Wben  Bank  Is  ''InaolTent." 

Within  the  meaning  of  Penal  Code  (1910) 
§  204,  the  insolvency  of  a  bank  is  that  con- 
dition in  which  its  entire  property  and  assets 
are  insufiicient  to  pay  all  of  its  debts. 

(a)  If  the  entire  property  and  assets  of  a 
bank  are  sufficient  to  discharge  its  liabilities, 
it  is  not  insolvent,  within  the  meaning  of 
Penal  Code  (1010)  g  204,  although  it  may 
not  be  able  tid  pay  its  debts  Imm^iately  as 
they  become  due,  or  to  pay  ita  depositors  on 
demand. 

(b)  Civil  Code  (1910)  §  2306,  which  pro- 
vides for  the  winding  up  of  a  bank  by  the 
state  bank  examiner  under  certain  circum- 
stances therein  declared,  does  not  furnish  a 
definition  of  insolvency  to  be  applied  in  con- 
struing Penal  Code  (1910)  §  204. 

[See  note  at  end  of  this  case.]      \ 

(Syllabus  by  court.) 

Certified  questions  from  Court  of  Appeals. 

Criminal  action.  J.  W.  Griffin  changed 
with  violation  of  statute.  Questions  certified 
by    Court    of    Appeals    to    Supreme    Court. 

QtTESnONS  ANSWERE3). 

[637]  The  Court  of  Appeals  certified  to  the 
Supreme  Court  the  following  questions  (Case 
No.  5379): 

"1.  Is  section  204  of  the  Penal  Code  of 
Georgia  of  1910  violative  of  the  provisions  of 
the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  that  'Ko  State 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States,  nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws;'  for  the  reason 
that  the  provision  of  this  section  of  the  code 
that  every  insolvency  of  a  chartered  bank 
shall  be  deemed  fraudulent,  and  the  president 
and  directors  shall  be  severally  punished  by 
imprisonment  and  labor  in  the  penitentiary, 
abridges  the  privileges  and  immunities  of 
citizens  of  the  United  States,  or  deprives  the 
president  and  directors  of  such  a  bank  of 
equal  protection  of  the  laws  with  like  officers 
of  other  corporations,  as  to  whom  there  is 
no  law  providing  that  insolvency  of  the  cor- 
poration shall  be  deemed  fraudulent,  and 
that  the  president  and  directors,  or  other 
officers,  shall  be  severally  punishable  by  im- 
prisonment and  labor  in  the  penitentiary  on 
proof  of  insolvency  of  the  corporation;   or 
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for  the  reason  that  this  provision  of  the  code 
destroys  or  abridges  the  presumption  of  inno- 
cence which  the  law  raises  as  evidence  in 
behalf  of  every  one  charged  with  crime;  or 
for  the  reason  that  it  deprives  the  president 
and  directors  of  an  insolvent  chartered  bank 
of  the  right  of  presenting  [633]  their  de- 
fense to  the  charge  of  fraudulent  intent, 
especially  since,  under  the  law  of  this  State, 
the  defendant  is  deprived  of  the  right  of 
testifying  in  his  own  behalf;  or  for  the  rea- 
son that  this  section  of  tlie  code  declares 
insolvency  of  a  chartered  bank  to  be  fraudu- 
lent and  provides  that  the  president  and  di- 
rectors of  the  bank  shall  he  punished,  even 
though  they  had  nothing  to  do  with  the  man- 
agement of  the  bank  and  though  the  insolv- 
ency was  not  brought  about  by  their  conduct 
or  with  their  knowledge;  or  for  any  other 
reason  suggested  by  the  defendant's '  de- 
murrer? 

"2.  Is  section  204  of  the  Penal  Code,  for 
any  of  the  reasons  stated  in  the  foregoing 
question,  violative  of  the  provision  of  the 
fifth  amendment  of  the  constitution  of  the 
United  States,  that  ^o  person  shall  .  .  . 
be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law?' 

"3.  Is  section  204  of  the  Penal  Code,  for 
anv  of  the  reasons  stated  above  violative  of 
the  provision  of  article  1,  section  1,  para- 
graph 3,  of  the  constitution  of  the  State  of 
Georgia,  that  *No  person  shall  be  deprived 
of  life,  liberty,  or  property,  pxcept  by  due 
process  of  law?' 

"4.  Is  a  bank  insolvent,  within  the  mean- 
ing of  section  204  of  the  Penal  Code,  if  the 
entire  property  and  assets  of  the  bank  are 
Eufiicient  to  discharge  its  liabilities  by  proc- 
ess of  liquidation,  even  though  it  may  not 
be  able  to  pay  its  debts  immediately  as  they 
become  due,  or  to  pay  its  d,epositors  on  de- 
mand? In  what  respect,  if  any,  is  the  mean- 
ing of  the  term  'insolvency,'  as  applied  to  a 
chartered  bank,  differentiated  from  the  mean- 
ing of  that  term  as  applied  to  the  financial 
condition  of  an  individual?  Are  sections 
2306  of  the  Civil  Code  and  204  of  the  Penal 
Code  to  be  construed  together,  and  is  the 
test  of  insolvency  indicated  in  the  former  sec- 
tion to  be  applied  in  construing  the  latter?" 

The  Penal  Code  (1910)  §  204,  to  which 
reference  is  made  in  the  preceding  questions, 
reads  as  follows:  "Every  insolvency  of  a 
chartered  bank,  or  refusal  or  failure  to  re- 
deem its  bills  on  demand,  either  with  specie 
or  current  bank-bills  passing  at  par  value, 
shall  be  deemed  fraudulent,  and  the  president 
and  directors  shall  be  severally  punished  by 
imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  one  year  nor  longer  than 
ten  years:  Provided,  that  the  defendant  may 
repel  the  presumption  of  fraud,  by  showing 
that  the  afTairs  of  the  bank  have  been  fairly 
Ann.  Cas.  1916C. — 6. 
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and  legally  administered,  [639]  and  generally 
with  the  same  care  and  diligence  that  agents, 
receiving  a  commission  for  their  services,  are 
required  and  bound  by  law  to  observe;  and 
upon  such  showing  the  jury  shall  acquit  the 
prisoner." 

Holden  d  Shackelford,  Htimilton  McWhor- 
ter,  George  €.  Thomas ,  W.  W.  Armietead  and 
T,  J.  Shackelford  for  plaintiff  in  error. 

John  B,  Oamble  and  Cobb  d  Erwm  for 
defendant  in  error. 

LtfMPKiN,  J.-:-l.  With  certain  limitations, 
the  legislature  may  enact  that  when  specified 
facts  have  been  proved,  they  shall,  even  in  a 
criminal  case,  be  prima  facie  evidence  of  the 
guilt  of  the  accused,  and  shift  the  burden  of 
proof.  On  this  power  there  are  limitations, 
the  principal  one  of  which  is  that  the  fact 
or  facts  which  will  raise  the  presumption 
and  shift  the  burden  of  proof  must  have  some 
fair  relation  to,  or  material  connection  with, 
the  main  fact  as  to  which  the  presumption 
is  raised.  The  inference  or  presumption  from 
the  facts  proved  must  nbt  be  merely  arbi- 
trary, or  wholly  unreasonable,  unnatural,  or 
extraordinary,  but  must  bear  some  reason- 
able relation  to  the  facts  proved.  To  illus- 
trate, if  the  legislature  should  declare  'that 
every  man  found  wearing  a  straw  hat  in 
September  should  be  presumed  to  have  com- 
mitted any  forgery  which  took  place  in  that 
month,  such  an  act  would  be  invalid,  because 
there  is  no  rational  connection  between  for- 
gery and  wearing  a  straw  hat,  and  the  pre- 
sumption would  be  purely  urbitrary.  But  if 
the  legislature  should  declare  that  one  found 
in  possession  of  stolen  goods  'shortly  after  a 
larceny  should  be  prima  facie  presumed  to  bcf 
the  thief,  and  that  the  burdfen  of  rebutting 
the  presumption  should  rest  on  him,  this 
would  be  valid,  the  presumption  not  being 
purely  arbitrary  but  there  being  a  reason- 
able connection  between  the  possession  of  the 
stolen  goods  and  the  commission  of  the  lar- 
ceny. Moreover,  the  presumption  so  raised 
must  not  be  final,  but  the  accused  must  be 
allowed  a  fair  opportunity  to  make  his  de- 
fense and  show  all  of  the  facts  bearing  on 
the  issue,  and  to  have  the  whole  case  submit- 
ted to  the  jury  for  decision,  after  considering 
all  of  the  evidence  as  well  as  the  prima  facie 
presumption,  if  the  facts  from  which  it  arisesi 
have  been  proved  to  exist.  Banks  v.  State, 
124  Ga.  15,  52  S.  E.  74,  2  L.R.A.(N.S.)  1007, 
and  note;  Vance  v.  State,  128  Ga.  661,  57 
S.  E.  889;  Wilson  v.  State,  138  Ga.  489,  493, 
75  S.  E.  619;  2  Jones,  Ev.  §  196;  Mobile, 
etc.  R.  Co.  V.  Turnipseed,  219  U.  S.  35,  31 
S.  Ct.  136,  55  U.  S.  (L.  ed.)  78,  32  L.R.A. 
(N.S.)  226,  Ann.  Cas.  1912A  463  and  note) ; 
State  V.  Thomas,  6  Ann.  [640]  Cas.  744,  746 
and  note,  144  Ala.  77,  40  So.  271,  2  L.R.A. 
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(N.S.)    1011,  113  Am.  St.  Kep,  17;  5  Encu 
Ev.  291;  14  Id.  110. 

The  exercise  of  this  power  by  the  legisla- 
ture in  relation  to  chartered  ^>anks,  so  as  to 
raise  a  prima  facie  presumption  of  fraud 
against  the  president  and  directors,  upon 
proof  of  the .  insolvency  of  the  bank,  is  not 
violative  of  the  fourteenth  amendment  of  the 
constitution  .pf  the  United  States  on  the 
ground  that  it  deals  with  chartered  banks 
and  not  with  other  corporations.  Legitimate 
classification  in  such  cases  does  not  deprive 
persons  within  tJie  class  of  the  equal  protec- 
tion of  the  laws.  If  banks  cannot  be  legiti- 
mately classified  without  including  all  other 
corporations  in  the  legislation  applicable  to 
them,  then  ^U  the  banking  laws  of  the  coun- 
try. National  and  State,  would  have  to  be 
declared  invalid. 

If  the  business  of  banking  Jhirnishes  a 
legitimate  basis  for  classificatign  in  many 
respects,  is  the  presumption  raised  by  Penal 
Code  (1910)  §  204  an  arbitrary  presumption, 
without  legitimate  basis?  That  section  does 
not  provide  punishment  for  mere  insolvency* 
but  contemplates  fraudulent  insolvency  of 
banks.  The  president  and  directors  have  du- 
ties to  discharge  in  regard  to  the  manage- 
ment of  the  bank  and  its  affairs.  The  causes 
which  bring  about  the  insolvency  of  a  bank 
are  much  more  within  the  knowledge  of  its 
managing  officials  than  of  persons  not  con- 
nected with  it.  To  impose  on  the  State,  in 
a  prosecution  for  a  fraudulent  .insolvency, 
the  onus  of  proving  all  of  the  transactions 
of  the  bank  and  the  acts  of  its  officials,  would 
place  upon  it  a  heavy  burden.  It  is  much 
easier  for  the  managing  officials  of  the  bank 
to  show  that  the  insolvency  was  not  fraudu- 
lent, but  arose  from  other  causes.  The  facta 
are  peculiarly  accessible  to  them,  if  they 
properly  discharge  their  duties.  The  sug- 
gestion that  the  president  and  dUrectors  fre- 
quently take  little  or  no  part  in  managing  a 
bank  can  have  but  little  weight.  It  is  the 
duty  of  directors  to  direct,  though  they  may 
commit  certain  ministerial  duties  to  author- 
ized officers.  We  have  recently  had  occasion, 
in  regard  to  trading  corporations  generally, 
to  declare  that  while  such  directors  may 
commit  the  active  management  of  the  busi- 
ness to  authorized  officers,  this  will  not  re- 
lieve them  from  the  duty  of  reasonable  su- 
pervision, and  it  was  said:  "Unfortunately 
some  directors  appear  to  think  that  they 
have  fully  discharged  their  duties  by  acting 
as  figureheads  and  dummies."  McEwcn  v. 
Kelly,  140  Ga.  720,  79  S.  E.  777.  It  is  not 
meant  that  carelessness  will  [641]  necessari- 
ly import  guilt;  but  duties  rest  upon  the 
president  and  directors  of  a  chartered  bank, 
in  regard  to  the  management  of  its  affairs, 
which  furnish  a  legitimate  basis  for  a  legis- 
lative act  raising  a  presumption  that  they 


have  been  guilty  of  fraudulent  mismanage- 
ment when  the  bank  becomes  insolvent. 

Giving  the  statute  a  reasonable  construc- 
tion, the  presumption  was  not  intended  to  be 
conclusive.  The  argument  that  the  expres- 
sion "shall  be  deemed  fraudulent"  meant  that 
it  should  be  finally  adjudged  fraudulent  is 
unsound.  The  latter  part  of  the  section  pro- 
vides for  repelling  "the  presumption  of 
fraud;"  and  the  fair  construction  of  the  en- 
tire section  is  that  the  presumption  raised  is 
only  prima  facie,  and  subject  to  be  rebutted. 
The  raising  pf  such  a  presumption  upon  proof 
of  the  fact  that  the  bank  was  one  chartered, 
in  this  State,  that  the  defendant  was  its 
president  or  a  director,  and  that  it  had  be- 
come insolvent,  is  not  so  arbitrary  or  irra- 
tional that  it  can  be  declared  that  the  legis- 
lature had  no  legitimate  foundation  upon 
which  to  rest  the  presumption  or  to  provide 
for  a  change  in  the.  burden  of  proof.  Prop- 
erly construed,  the  section  does  not  authorize 
the  punishment  of  the  president  and  directors 
"even  though  they  had  nothing  to  do  with 
the  management  of  the  bank  and  though  the 
insolvency  was  not  brought  about  by  their 
conduct,  or  with  their  knowledge."  The  af- 
firmative, declaration  that  the  defendant  may 
repel  the  presumption  of  fraud,  by  showing 
that  the  affairs  of  the  bank  have  been  fairly 
and  legally  administered,  and  generally  with 
the  same  care  and  diligence  that  agents,  re- 
ceiving a  commission  for  their  services,  are 
required  and  boimd  by  law  to  observe,  and 
that  upon  such  showing  "the  jury  shall  ac- 
quit the  prisoner,"  does  not  exclude  the  presi- 
dent or  a  director  of  a  chartered  bank  which 
has  become  insolvent  from  disproving,  by 
any  legitimate  evidence,  the  presumption  of 
fraudulent  mismanagement  which  may  have 
be«i  raised  against  him.  The  fact  that  in 
this  State  the  defendant  cannot  testify,  but 
may  make  his  statement  not  under  oath, 
which  the  jury  may  believe  in  preference  to 
the  sworn  evidence,  does  not  render  the  act 
invalid,  as  held  in  the  cases  of  Vance  v. 
State,  and  Wilson  v.  State,  supra. 

We  think  that  a  fair  and  reasonable  con- 
struction of  the  section  of  the  Penal  Code 
under  consideration  is,  that,  upon  pr6of  of 
certain  specified  facts,  a  presumption  of 
fraudulent  mismanagement  would  be  raised 
against  the  president  and  directors  of  an  in- 
solvent [642]  chartered  bank;  that  if  such 
management  as  is  mentioned  In  the  proviso 
should  be  shown,  the  jury  would  be  required 
to  acquit  the  prisoner  or  prisoners;  but  that 
this  would  not  prevent  the  accused  from 
rebutting  the  presumption  by  proof  of  other 
facts,  such  as  that  the  insolvency  was  caused 
by  an  unexpected  panic  in  the  country,  or 
by  the  speculation  of  some  officer  or  agent, 
for  which  the  accused  was  in  no  way  respon- 
sible, or  by  other  evidence  rebutting  the  pre- 
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flumption  of  fraudulent  conduct  on  his  part. 
See,  in  this  comnection,  Youmans  v.  State,  7 
Ga.  App.  101»  66  S.  E.  383;  Robertson  v. 
People^  20  Colo.  279,  38  Pac.  326;  Meadow- 
croft  V.  People,  163  111.  66,  67,  45  N.  E.  303, 
991,  3d  L.R.A.  176,  54  Am,  St.  Rep.  447; 
State  V.  Beach,  147  Ind.  74,  78,  43  N.  E. 
940,  46  N.  E.  146,  36  L.R.A.  179;  State  v. 
SatUey,  131  Mo.  464,  33  S.  W.  41. 

It  follows  from  what  has  been  said,  that 
the  prima  facie  presumption  raised  against 
the  president  and  directors  of  a  chartered 
bank,  upon  proof  of  its  insolvency,  that  they 
have  been  guilty  of  fraudulent  mismanage- 
ment, is  not  arbitrary,  unreasonable,  unnat- 
ural, or  extraordinary,  and  that  the  code  sec- 
tion under  consideration  does  not  attempt  to 
deprive  those  officers  of  the  right  to  be  heard 
on  the  existence  of  the  fact  in  issue,  or  iheir 
connection  th^ewith,.  or  to  rebut  the  pre- 
sumption against  them  by  any  l^itimate  evi- 
dence. So  construed,  the  act  is  not  uncon- 
stitutional for  any  of  the  reasons  mentioned 
in  the  first  question  propounded  by  the  Court 
of  Appeals;  and  that  question,  is  answered 
in  the  negative. 

2.  It  is  well  settled  that  the  fifth  amend- 
ment of  the  constitution  of  the  United  States 
is  not  a  limitation  upon  the  powers  of  the 
States,  but  operates  on  the  national  govern- 
ment only.  Wilburn  v.  State,  141  Ga.  510 
(2b),  9fld  citations  (81  S.  E,  444).  Accord- 
ingly, Penal  Code  (1910)  §  204  is  not  uncon- 
stitutional as  being  violative  of  that  amend- 
ment. 

3.  What  has  already  been  said  in  the  first 
division  of  this  opinion  in  regard  to  the  four- 
teenth amendment  of  the  constitution  of  the 
United  States  applies  also  to  th€  provision 
of  the  State  constitution  that  "No  person 
shall  be  deprived  of  life,  liberty,  or  property, 
except  by  <iue  process  of  law;"  and  section 
204  of  the  Penal  Code  is  not  violative  of  that 
clause  of  the  constitution. 

4.  The  authorities  are  not  in  accord  in 
defining  insolvency.  The  underlying  idea  in- 
volved is  an  inability  to  pay  debts.  The  gen- 
eral and  popular  meaning  of  the  word  is  that 
condition  in  which  a  person  [643]  has  not 
suffici^it  assets  to  pay  his  debts.  Cohen  v. 
Parish,  100  Qk.  335,  28  S.  E.  122.  In  connec- 
tion with  bankruptcy  and  insolvency  acts  an- 
other definition  has  arisen  as  applicable  to 
traders,  which  is  the  inability  of  a  person  to 
pay  his  debts  as  they  become  due  in  the  ordi- 
nary course  of  business.  And,  as  a  bank  was 
engaged  in  a  business  of  a  certain  character, 
this  definition  oame  to  be  applied  to  the 
insolvency  of  banks.  Clarke  v.  Ingram,  107 
Ga.  666,  682,  33  ^.  E.  802;  Black's  Law 
Die.  Anderson's  Law  Die,  Bouvier's  Law  Die. 
word  "Insolvency;"  4.  Words  and  Phrases, 
3647,  3648,  3654.  Nevertheless,  as  general 
deposits  were  held  to  be  loans  to  the  bank. 


payable  on  demand,,  and  it  was  a  matter  of 
common  knowledge  that  the  business  of  bank- 
ing involved  lending  out  a  large  part  of  these 
deposits,  and  not  merely  holding  them  ready 
to  pay  every  depositor  if  he  should  make 
demand  therefor,  various  modifying  expres- 
sions have  been  employed,  to  show  that  while 
a  bank  is  ordinatily  expected  to  pay  deposi- 
tors on  demand  in  the  usual  course  of  busi- 
ness, sudden  panics  or  emergencies  may  arise 
which  would  cause  a  temporary  suspension 
of  payments  without  conclusively  showing 
insolvency.  Thus  one  writer  days  that  a 
number  of  courts  now  uphold  what  he  de- 
clares to  be  the  more  reasonable  rule  that 
*'a  bank  is  solvent  when  it  possesses  sufficient 
solvent  and  marketable  assets  to  meet  all 
of  its  obligations  within  a  reasonable  time." 
Magee  on  Banks  and  Banking,  604.  This 
definition  has  the  defect  of  using  the  word 
"solvent''  as  a  part  of  the  defiiiition  of  the 
same  word.  For  other  efforts  to  formulate 
a  satisfactory  definition  of  insolvency  as  ap- 
plied to  banks,  see  "iTiffany,  Banks  and  Bank- 
ing, 346;  Michie,  Banks  and  Banking,  §  73, 
p.  406;  Zane,  Banks  and  Banking,  603,  604; 
5  Cyc.  559,  560. 

We  are  hot  now  concerned,  however,  with 
announcing  a  precise  definition  of  insolvency 
as  applied  to  banks,  relatively  to  bankruptcy 
or  insolvency  laws;  but  are  endeavoring  to 
show  that  two  meanings  have  been  given  to 
the  word  insolvency,  and  to  determine  which 
of  them  was  intended  in  the  act  now  being 
considered.  The  two  meanings  of  the  word 
insolvency  Were  thus  stated  by  Mr.  Justice 
Field,  in  Toof  v.  Martin,  13  Wall.  46,  47, 
20  U.  S.  (L.  ed.)  482:  "The  term  insolvency 
is  not  always  used  in  the  same  sense.  It  is 
sometimes  used  to  denote  the  insufficiency  of 
the  entire  property  and  assets  of  an  individu- 
al to  pay  his  debts.  This  is  its  general  and 
popular  meaning.  But  it  is  also  used  in  a 
more  restricted  sense,  to  [644]  express  the 
inability  of  a  party  to  pay  his  debts  as  they 
become  due  in  the  ordinary  course  of  busi- 
ness. It  is  in  this  latter  sense  that  the  term 
is  used  when  traders  and  merchants  are  said 
to  be  insolvent,  and  as  applied  to  them  it 
is  the  sense  intended  by  the  act  of  Congress." 
The  act  of  Congress  mentioned  was  the  bank- 
rupt Act  of  1867.  The  bankrupt  act  of  1898 
expressly  defines  the  word  as  there  used,  and 
makes  the  definition  conform  closely  to  what 
has  been  declared  to  be  the  general  and  popu- 
lar meaning.  In  determining  whether  the 
word  is  to  be  construed  as  liaving  one  mean- 
ing or  the  other,  as  employed  in  the  Penal 
Code,  §  204,  there  are  several  considerations 
which  may  aid  us.  In  construing  statutes 
the  general  rule  is  that  the  ordinary  significa- 
tion is  to  be  applied  to  words,  except  words 
of  art  or  those  connected  with  a  particular 
trade  or  subject-matter,  unless  there  is  some- 
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thing  in  the  context  to  show  that  the  legis- 
lature intended  to  use  the  word  in  a  dif- 
ferent sense.  Civil  Code  (1910)  §  4.  Again, 
bankruptcy  and  insolvency  laws  are  civil 
laws  dealing  with  civil  proceedings  in  cer- 
tain cases,  and  looking  to  the  protection  of 
the  creditors,  and  the  taking  charge  and  prop- 
erly handling  and  distributing  of  estates  of 
persons  within  their  scope,  the  bankrupt  law 
also  providing  for  the  discharge  of  the  debtor. 
Such  laws  are  to  be  construed  in  the  light 
of  their  purpose  and  object.  On  the  other 
hand,  the  law  now  before  us  is  a  penal  law 
which  may  subject  the  president  and  direc- 
tors of  a  bank  to  imprisonment  in  the  peni- 
tentiary, upon  conviction;  and  it  raises  a 
presumption  of  guilt  from  the  insolvency 
of  the  bank.  The  rule  of  strict  construction 
is  usually  applicable  in  criminal  law.  This 
act  was  a  part  of  the  iPenal  Code  of  1833, 
and  h&s  been  in  force  ever  since.  The  legis- 
lature declared  that  "every  insolvency  oi  a 
chartered  bank,  or  refusal  or  failure  to  re- 
deem its  bills  on  demand,  either  with  specie 
or  current  bank-bills  passing  at  par  value, 
ahall  be  deemed  fraudulent,''  etc.  This 
created  two  contingencies,  either  one  of  which 
would  serve  to  raise  a  presumption  of  fraud ; 
one  was  insolvency,  the  other  failure  or 
refusal  of  a  bank  of  is^ue  to  redeem  its  bills. 
Insolvency  under  the  act  was  not  the  same 
as  failure  or  refusal  to  redeem.  It  was  iised 
in  the  ordinary  and  general  sense  of  the 
word. 

Several  States  have  statutes  which  make  it 
penal  for  the  officers  of  a  bank  knowingly  to 
receive  deposits  when  the  bank  is  insolvent 
or  in  failing  circumstances.  In  37  Cent. 
L.  J.  147,  a  [6451  writer  discussed  the  mean- 
ing of  the  word  "insolvent"  as  used  in  such 
a  statute,  and  criticized  a  decision  which 
had  been  rendered  by  the  Supreme  Court  of 
Iowa.  Among  other  things  it  was  said: 
"While  the  foregoing  are  undoubtedly  the 
popular  and  general  meanings  of  solvency 
and  insolvency,  the  courts,  in  administering 
the  bankruptcy  and  insolvency  laws  and  laws 
regulating  assignments  for  the  benefit  of 
creditors,  have  given  the  words  limited  and 
restricted  meanings.  Under  those  acts  in- 
solvency means  inability  to  pay  one's  debts 
in  the  ordinary  course  of  business.  Also  un- 
der insolvent  acts  where  it  was  necessary  to 
protect  the  creditors  and  compel  an  equal 
distribution  of  the  insolvent's  estate.  The 
main  purpose  of  the  bankrupt  act  was  to  com- 
pel a  debtor  to  distribute  his  property  equi- 
tably among  all  his  creditors.  ...  63'  the 
terms  of  the  act  [the  bankrupt  act  of  1867] 
the  creditor  could  not  procure  a  preference  if 
he  knew  of  the  failure  of  his  debtor  to  meet 
objigations  when  due.  The  rule  was  applied 
particularly  to  traders,  merchants,  and  bank- 
ers.   And  this  limited  meaniug  of  'insolvency' 


was   first   applied   under   the  bankrupt   act, 
and  for  the  above  reason  and  no  other.     By 
what    line   of   reasoning,   then,    can   the   re- 
stricted meaning  be  applied  to  the  word  when 
used  in  the  penal  statutes  under  discussion? 
Clearly  no  purpose  is  intended  to  be  served 
by  these  statutes  kindred  to  the  purpose  oi 
of  the  bankrupt  acts.    The  objects  of  the  two 
are  entirely  dissimilar.     The  penal  statutes 
are  supposed  to  prevent  ft-audulent  banking. 
Tlicy  ai'e  not  intended  to  force  all  banks  to 
keep  all  deposits  in  the  vault  ready  for  the 
depositor    upon    call.      Statutes    regulating 
banking  expressly  permit  the  loaning  of  de- 
posits by  requiring  the  bank  to  keep  on  hand 
a  reserve  of  only  15  to  20  per  cent,  of  their 
deposits.  Does  the  legislature  permit  banks 
to  loan  SO  to  90  per  cent,  of  deposits,  and 
at  the  same  time  fix   a  heavy  penalty  for 
not  tAving  the  same  money  on  hand  to  pay 
out  on  demand?"    This  line  of  reasoning  has 
been  followed  in  some  cases.     Ellis  v.  State, 
138-  Wis.   513,    119  N.   W:    1110,  20   L.R.A. 
(K.S.)  444,  131  Am.  St.  Rep.  1022;  Fleming 
V.  State,  62  Tex.  Crim.  653,  139  S.  W\  598. 
In  Parrish  v.  Com.  136  Ky.  77,  123  S.  W. 
339,   the   same  definition  was  adopted   in   a 
criminal  case;  but  the  majol-ity  of  the  court 
held,   that,   under   a   statute   declaring   that 
a  ri'VtTsal  should  only  be  granted  for  errors 
of  law  where  the  court  was  satisfied  that  the 
substantial  rights  of  the  defendant  had  been 
violated,  the  difference  in  thd  two  [646]  defi- 
nitions was  not  so  material  as  to  require  a 
reversal,  in  vie^  of  the  evidence  and  argu- 
ment.    Hobson,  J.,  dissented  from  this  posi- 
tion.    See  also,  in  this  connection,  Youmans 
v.  State,  7  Ga.  App.  101,  supra.     In  State 
v.  Stevens,  16  S.  D.  309,  92  N.  W.  420,  the 
definition  of   insolvency  applicable  to  bank- 
ruptcy or  insolvency  proceedings  was  adopted. 
In   California  the   same   insolvency  act   was 
held  to  include  both  meanings  of  the  word, 
according  as  the   proceeding  was  voluntary 
or    involuntary.      Buggies    v.    Oannedy,    127 
Cal.  290,  63  Pac.  911,  916,  59  Pac.  827,  46 
L.R.A.    371.      We    are    not   now    discussing 
whether  a  failure  or  refusal  to  pay  on  de- 
mand might  be  proved  "as  having  evidential 
value  on  the  subject  of  insolvency. 

Civil  Code  (1910)  dectibn  2306  does  not 
furnish  a  test  of  insolvency  as  that  word 
is  used  in  Penial  Code  section  204.  l*fae  sec- 
tion first  cited  foirms  a  part  of  the  law  re- 
lating to  the  bank  bureau,  enacted  in  1907. 
It  provides  for  a  prelikninary  report  of  in- 
solvency by  the  bank  examiner,  derived  from 
certain  data,  a  seizure  of  the  bank's  assets 
under  order  of  the  Governor,  and  a  thorough 
examination  into  its  affairs;  and  that  when- 
ever the  examiner  shall  "become  satisfied 
that  such  bank  can  not  resume  business  or 
liquidate  its  indebtedness  to  the  satisfaction 
of  all  creditors,   including  its  ^areholders. 
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he  shall  report  the  fact  of  its  insolvency  to 
the  Governor/'  who  shall  thereupon  instruct 
the  attorney-general  to  institute  proper  pro- 
ceedings. It  is  evident  that  the  language  ol 
this  section  cannot  be  literally  imported  into 
section  204  of  the  Penal  Cod<p.  The  two  ex- 
aminations, and  the  becoming  satisfied  that 
the  bank  "cannot  resume  business  or  liquidate 
its  indebtedness  to  the  satisfaction  of  all 
creditors,  including  its  shareholders/'  do  not 
furnish  a  test  of  insolvency  under  the  crim* 
inal  statute.  The  o^e  is  a  reme4ial  proceed- 
ing by  the  State  for  the  winding  up  of  a  bank 
imder  certain  circumstances  and  in  a  speci- 
fied manner.  The  other  is  a  penal  law  for 
the  punishment  ,of  fraudulent  misnuinage- 
ment  by  a  president  or  directors  in  con- 
nection with  the  insolvency .  of  a  chartered 
bank. 

It  follows  from  what  has  been  said*  that, 
within  the  meaning  of  Penal  Code  (1910) 
§  204,  a  bank  \9  not  insolvent  if  its  entire 
property  and  assets  are  sufficient.. to  dis- 
cbarge its  liabilities  by  process  of  liquida- 
tion, even  thoi^h  it  may  not  be  able  to  pfiy 
its  debts  immediately  as  they  become  due» 
or  to  pay  its*  depositors  on  demand';  apd 
that  in  this  statute  there  is  no  diiferenqe  in 
the  meaning  of  the  [647]  word  "insolvency" 
as  applied  to  a.  .chartered  bank  and  the  mesn- 
ing  of  the  word  ,as  appUed  to  the ,  finftncial 
condition  of  ai^  individual.  Of  course^  we 
understand  the  process  of  liquidatioii  men- 
tioned in  the  question  of  the  Court  of  Appeals 
to  mean  prompt  liquidation  duly  carried  out> 
SAd  not  alter  indefinite  holding  .with  the  hope 
of  appreciation  in. values.  . 

All  the  i^ustipeB  concur. 
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Introductdry. 

The  word  "insolT^ht,"  as  nseld  in  yario«s 
contexts  with  refei'ence'to  k  bank,  has  bteen 
held  to  be  susceptible  of  two  distinct  meatt'^ 
itigs  which  may  be  designated  as  the*  restrict- 
ed sense  and  the  general  or  popular  sense. 
In  the  majority  of  jurisdictions,  the  word  is 
construed  in  the  restricted  sense,  t.  e.,  that  a 
f>ank  is  insolvent  wlien  it  is  timible  to  meet 
its  current  obligiiitiomi  as  they  knatttre, 
thongh  its  assets  nay  be  greatly  in  excess  of 
its  liabilities:  However,  the  poptilar  or  gen- 
eral meaning  M  the  term,  viz.:  that-  the 
entire  propierty  sfid  assets  o^  tlie  bfeink  are  in- 
sufficient to  meet  its  liabilities  by  way  of 
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liquidation,  though  in  this  sense  the  term 
is  usually  applied  to  traders  and  those  en- 
gaged in  business  and  mercantile  pursuits, 
has,  in  some  jurisdictions,  been  held  to  ap- 
ply to  banks  also. 

In  Criminal  Actitm, 

In  a  criminal  proseesrtion  of  the  officials  of 
a  bank  for  the  violation  of  a  stfttiite  prohibit- 
ing the  receipt  of  deposits  with  knowledge 
that  the  bank  is  insolvent,  the  word  'Hnsolv- 
ent"  has  generally  been  oonstrued  in  its 
restricted  sense,  vis.,  that  the  bank  is  in- 
solvent when  it  is  unable  to  meet  its  demands 
in  the  usual  and  ordinary  course  of  busi- 
ness, even  thongh  it  may  have  assets  in  ex- 
cess of  its  liabilities.  However,  it  is  not 
essential  within  the  meaning  of  the  foregoing 
Statement,  that  a  bank  should  have  on  hand 
sufficient  cash  to  pay  all  its  depositors,  or 
any  considerable  number  of  them,  on  the  same 
day,  or  in  case  of  a  run  on  the  bank  or  some 
extraordinary  demand,  but  it  is  necessary 
only  for  it  to  have  on  hand  cash  or  avail- 
able assets  sufficient  to  meet  the  demands  that 
are  usually  made  on  it  from  day  to  day  in 
the  ordinary  course  of  business.  Skarda  ▼. 
State,  118  Ark.  176,  175  S.  W.  1190-;  Wilkin 
T.  SUte  (Ark.)  180  B.  w:  512;  State  v. 
Cramer,  20  Idaho  630,  118  -Pae.  30;  State 
V;  Cadweil,  70  la.  4d2,:44  N.  W.  700;  State  v. 
Myers^  54  Kan.  206,  3»  Pac.  296;  State  r. 
Bnrlingame,  146  Mo.  207,  48  S.  W.  72;  State 
▼.  Darra^h,  152  Mo.  522,  54  S.  W.  226; 
State  v;  Stevens,  16  &  D.  ^9,  92  N.  W.  420. 
Thus,  it  has  been  said:  '*A  bank  is  Insol- 
yeai  in  contemplation  of  the  statute  under 
consideration  when  its  assets  and  property 
are  of  such  character  and  value  that  it  is 
unable  to  meet  Hs  demands  in  the  usual  and 
ordinary  course  of  business.  It  is  not  essen- 
tial that  the  balik  shall  have  on  hand  suf- 
ficient cash  to -pay  all  of  its  depoSi tots'  or 
any  considerable  number  bf  them  on  the 
bame  day,  or  in  case  of  a  rttn  on  the  bank  or 
some-  extraordinary  demand.  It  is  only  nec- 
essary for- It  to  have  on  hand  cash  or  avail- 
able Assets  sufflcieAt  to  meet  the  demands  that 
ai'e  tHnially  made  on  it  from  day  to  day  in 
the  Ordinary  course  of  business.  The  amount 
owing  by  the  bank  t6  its  stockholders  as 
such  or  its  capital  stook  should  not  be  con- 
sidered as  a  debt  Sgainst  the  bank  in  deter- 
miffing  its  solvency.''  '  Wilkin  v.  Stkte^  supra. 

f  Thb  capital  siock  and  the  surplus  fund  are 
not  to  be  considered  as  liabilities  of  the  bank 
in  determining  its  solvency,  but  as  resounDes. 
Skards  v.  State,  118  Ark.  176,  176  S.  W. 
1100;  Wilkin  v.  State  (Ark.)  180  S.  W.  512; 
State  V.'  Cramer,  20  Idaho  630,  110  Pae.  30; 
State  v.  Myem,  54  Kan.  206,  38  Pae.  206. 
Thus  in  the  case  last'cited  the  ^ourt  said: 
"In  4  criminal  pPOBecntion  .  -.  .  against 
an  officer  of  a  bank  for  knowingly  receiving 
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deposits  when  his  bank  is  insolvent,  tlie 
capital  stock  and  siiplus.  fand  cannot  be 
considered  as  liabilities  or  debts  in  deter- 
mining the  insolvency;  otherwise,  the  greater 
the  Capital  of  the  bank  and  the  larger  its 
surplus  fund,  the  more  insolvent  it  will  bcv 
The  contrary  is  the  actual  fact.  The  capital 
and  surplus  6f  a  bank  are  its  resources  which 
may  be  used  to  pay  its  depositors  and  other 
creditors,  when  there  have  been  losses  by 
loans  or  otherwise.  If  a  bank,  by  using  its 
capital  or  surplus,  or  both,  can  pay  prompt- 
ly its  deposits  and  other  debts,  as  they  be- 
come due  in  the  ordinary  course  of  business, 
it  is  not  insolvent.  Upon  the  books  and  in 
the  official  statements  of  a  bank,  capital 
stock  and  the  surplus  fund  are  denominated 
as  liabilities,  but  they  are  resources  of  the 
bank  with  which  to  transact  business.  The 
more  capital  a  bank  haS)  the  better  able  it 
is  to  meet  its  deposits  and  other  debts.  The 
more  surplus  on  hand,  the  greater  its  ability 
to  pay  promptly  its  deposits  and  other  debts. 
If  a  bank  is  able  to  pay  promptly  every  de- 
positor and  every  other  creditor  in  the  ordi* 
nary  course  of  business,  the  bank  .  .  . 
is  solvent,  whether  there  is  any  surplus  or 
capital  to  be  distributed  afterward  to  stock- 
holders or  not.** 

But  in  some  jurisdictiotis,  in  criminal  pro^ 
ceedings  against  the  officers  of  a  bank  for 
causing  insolvency  by  their  intentional  fraud- 
ulent acts  or  for  receiving  deposits  knowing 
the  bank  to  be  insolvent,  a  bank  has  been 
held  to  be  ''insolvent"  only  when  there  is  an 
insufficiency  of  all  its  property  and  assets 
to  pay  all  its  just  debts^  Youmans  v.  State, 
7  Ga  App.  101,  66  S.  E.  383;  Parrish.  v. 
Com.  136  Ky.  77,  123  S.  W.  339;  State  v. 
Clements,  82  Minn.  434,  85  N.  W.  229 ;  Oaas 
V.  State,  130  Tenn.  581,  172  S.  W.  305; 
Fleming  v.  State,  62  Tex.  Crim.  653,  139  S. 
W.  598;  Brown  v.  State,  71  Tex.  Crim.  363, 
162  S.  W.  339;  Ellis  v.  State,  138  Wis.  513, 
119  N.  W.  1110,  20  L,R.A.(N.S.)  444,  131 
Am.  St.  Bep.  1022.  And  see  the  reported 
case.  See  aUo  Roby  v.  State,  41  Tex.  Crim. 
152,  51  S.  W.  1114.  Thus,  in  Parrish  v.  Com. 
supra,  the  court  said :  .  ''It  is  insisted  that 
under  instruction  No.  3  <('a  bank  is  insolvent 
within  the  meaning  of  these  instructions  when 
its  propierty  and  assets  are  of  such  character 
and  value  that  it  cannot  meet  its  demands 
in  the  ordinary  course  of  its  business')  the 
jury  had  the  right  to. find  a  verdict  of  guilty 
if  they  believed  that  the  bank  could  not  pay 
all  of  its  depositor B  on  demand;  that  this 
fact,  according  to  the  definition  of  'insol- 
vency,' was  sufficient  evidence  that  the  bank 
was  insolvent.  If  this  waa  the  fair  meaning 
of  the  instruction,  it  would  not  be  a  correct 
statement  of  the  law  applicable. to  the  ease, 
ahd  if  we  believed  the  joey  so  understood  it, 
we  would  order  a  aeiw  trial.    Although  the 


law  undoubtedly  contemplates  that  when  a 
depositor  places  money  in  a  bank  as  a  gen- 
eral deposit,  he  shall  have  the  right  to  with- 
draw it  upon  demand,  and  that  the  refusal 
or  inability  of  the  bank  to  permit  him  so 
to  do  would  be  evidence  of  ii«  failing  con- 
dition, it  is  yet  manifest  that  the  mere  fact 
that  the  bank  does  not  have  in  its  vaults 
sufficient  cash  to  satisfy  all  its  depositors, 
or  any  considerable  number  of  them,  on  the 
same  day,  or  in  case  a  run  was  made  on  the 
bank,  would  not  be  proof  of  its  insolvency 
within  the  meaning  of  the  statute.  A  bank 
might  not  be  able  to  pay  its  depositors  on 
demand,  and  yet  be  perfectly  solvent.  It  is 
only  when  all  of  its  property  and  assets  are 
not  sufficient  to  satisfy  its  debts  that  it  is 
insolvent.  .  .  .  Whenever  a  bank  failfl  to 
discharge  its  obligations  in  the  ordinary 
course  of  its  usual  and  customary  business, 
or  closes  its  doors,  or  goes  into  liquidation, 
it  is  evidence  of  its  insolvency,  and  a  prose- 
cution may  at  once  be  inaugurated.  But  there 
can  be  no  conviction  unless  the  evidence  con- 
duces to  show  that  when  the  deposit  was 
received,  all  of  its  property  and  assets  were 
not  s\ifficient  to  meet  its  demands.  It  is  a 
matter  of  common  knowledge  that  banks  well 
managed  never  have  on  hand  an  amount  of 
money  equal  to  their  deposits:  They  are  not 
expected  or  required  to  do  this,  6r  to  antici- 
pate that  all  their  deposit6rs  will  want  their 
money  at  the  same  time.  It  Is  a  Intimate 
feature  of  good  banking  to  lend  out  so  much 
of  the  deposits  as  may  not  be  necessary  to 
meet  the  demands  of  depositors  in.  the  ordi- 
nary course  of  business,  and  the  statute  per- 
mits this  by  providing  in  section  584  that: 
'Each  bank  shall  keep  on  hand  at  all  times 
at  least  fifteen  per  cent,  of  its  total  deposits 
ard  in  cities  with  a  population  of  over  fifty 
thousand  at  least  twenty-five  per  cent,  of  its 
total  deposits;  one-third  of  which  reserve 
shall  be  ih  money,  and  the  balance  may  be 
in  funds,  payable  on  demand,  deposited  in 
other  banks.'  In  view  of  this  statute  al- 
lowing banks  to  lend  out  so  larjo^e  a  per  cent, 
of  their  deposit,  it  would  be  absUrd  to  say 
that  the  failure  to  be  able  to  pay  all  checks 
presented  on  demand,  would  be  proof  of  its 
insolvency.  If  this  test  were  applied,  every 
bank,  in  the  state  would  be  insolvent,  be- 
eause  no  one  of  them  could  presently  pay  all 
of.  its  depositors  in  fulL  No  honest,  prudent 
banker  need  feel  apprehensive  that  he  will  be 
subjected  to  either  indictment  o^  prosecution 
because  the  cash  on  hand  at  any  time  is  not 
sufficient  to  meet  the  claipis  of  all  depositors. 
And  We  may  add  thai  i^  no  ease  that  has 
CQrae  under  our  AOtice  were  criminal  proceed- 
ings under  statutes  like  ours  instituted  until 
tlie  bank  had  closed  its  doors  and  gone  into 
liquidation.  When  all  of  ^e  ju-operty  and 
assets  of  a  bank — ^and  the^e  words  iacluds 
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every  species  pf  property  owned  by  it — are 
not  of  sufficient  value  to  pay  its  debts,  there 
can  be  no  doubt  that  the  bkiik  is  insolvent. 
This  IS  what  the  instruction  means  when  fair- 
ly interpreted,  and  that  this  was  the  view  of 
the  law  entertained  by  this  trial  judge,  as 
well  as  counsel  for  the  Commonwealth  and 
the  accu£^d,  is  amply  demonstrieited  by  the 
line  of  testimony  offered  in  behalf  of  the 
commonwealth,  as  well  as  the  defetise  on  the 
trial  of  the  case."  In  Ellis  v.  State,  138  Wis. 
513,  119  N.  W.  1110,  131  Am.  St.  Rep.  1022, 
20  L.R.A.(K.S.)  444,  it  was  said:  "A  bank 
is  insolvent  when  the  fair  cash  value  of  its 
assets,  realizable  within  a  reasonable  time, 
in  case  of  liquidation  by  the  proprietors,  as 
ordinarily  pnident  persons  would  ordinarily 
close  up  their  business,  is  equivalent  to  its 
liabilities,  exclusive  of  stock  liability."  And 
in  Gass  v.  State,  130  Tenn.  581,  172  8.  W. 
305,  the  court  said:  '^e  shall  now  inquire 
when  is  a  bank  insolvent  within  the  sense 
and  'meaning  of  the  statute  in  question. 
There  are  two  theories  of  the  subject.  One 
it  that  a  bank  is  insolvent  when  it  is  unable 
to  pay  demands  made  upon  it  in  the  ordinary 
course  of  business  when  such  demands  fall 
due,  a  situation  in  which  bankruptcy  pro- 
ceedings could  be  immediately  instituted 
against  it.  The  other  theory  is  that  the 
bank  is  insolvent  when  its  assets  are  less  in 
value  than  the  amount  of  its  debts,  exclusive 
of  capital  stock,  surplus,  and  undivided 
profits,  allowing  a  reasonable  time  for  the 
conversion  of  the  assets  into  money.  It  is 
no  doubt  true  that,  when  a  bank  is  unable  to 
pay  its  debts  as  they  fall  due  in  the  ordi- 
nary course  of  business,  it  is  subject  to  be 
proceeded  against  by  a  bill  in  equity  for  the 
appointment  of  a  receiver  for  the  adminis- 
tration of  its  assets.  We  do  not  believe, 
however,  that  this  state  or  condition  of  the 
business  was  such  as  "^as  contemplated  by 
the  statute  in  question.  It  cannot  be  true 
that  a  banker  is  guilty  of  a  crime  in  receiving 
a  deposit  if  at  the  time  the  assets  of  the 
bank  fully  equal  in  value  the  sum  of  its 
debts,  even  though  it  may  l*equire  some  time 
to  realize  on  those  assets.  The  gist  of  the 
matter  is  that  a  deposit  is  received  by  a  barnk- 
er  knowing  or  having  good  reason  to  believe 
that  the  money  will  be  lost  to  the  depositor, 
by  reason  of  the  inability  of  the  bank  to 
return  it;  but  >f  the  assets  on  a  fair  valua- 
tion are  amply  sufficient  to  pay  all  depositori^, 
including  the  one  iii  question,  atid  all  othei^ 
debts  of  the  bank,  exclusive  of  the  capital 
stock,  surplus,  and  undivided  profits,  the  bailk 
is  not  insolvent,  nOr  Is  there  any  good  reasoti 
to  believe  that  it  is  insolvent.  This  meaning 
of  insolvency  is  t^e  ordinar|y  signification  of 
the  word;  that  is,  an  insufficiency  of  assets 
to  pay  debts."  In  the  reported  case^  which 
is  a  prosecution  of  the  president  of  a  bank 


for  fraudulent  mismanagement  in  connection 
with  ihe  insolvency  of  the  bank,  it  is  held 
that  a  bank  is  insolvent  if  its  entire  property 
and  assets  ar«  insufficient  to  discharge  its 
liabilities  by  way  of  liquidation;  and  that,' 
if  a  bank's  assets  are  sufficient  to  pay  its 
debts  after  liquidation,  it  is  not  insolvent 
though  it  is  unable  to  pay  its  debts  immedi- 
ately as  they  become  due,  or  to  pay  its 
depositors  on  demand.  It  is  also  held  that 
the  language  of  the  section  of  the  Civil  Code 
providing  for  examinations  into  the  affairs 
of  a  bank,  and  for  the  closing  of  the  bank  on 
the  examiner's  becoming  satisfied  that  the 
bank  "cannot  resume  business  or  liquidate 
its  indebtedness  to  the  satisfaction  of  all 
creditors,  including  its  shareholders,"  does 
not  furnish  a  test  of  insolvency  for  use  in 
construing  the  meaning  of  "insolvency"  in 
an  action  under  the  criminal  statute. 

In  CivU  Action, 

In  a  number  of  jurisdictions,  it  has  been 
held  in  vafious  civil  actions  that  the  insol- 
vency of  a  bank  does  not  mean  that  condition 
in  which  a  business  concern  is  placed  when  it 
is  found  that  on  the  settlement  of  its  affairs, 
it  will  not  be  able  to  pay  its  debts  in  full, 
but  that  it  means  a  present  Inability  to  meet 
its  current  obligations  as  they  mature.  Hay- 
den  V.  New  York  Chemical  Nat.  Bank,  84 
Fed.  874,  55  U.  S.  App.  420,  28  C.  C.  A.  548, 
affltmed  174  U.  S.  610,  19  S.  Ct.  787,  48 
U.  S.  (L.  ed.)  1106  (action  to  recover  pay- 
ments made  in  contemplation  of  insolvency) ; 
Case  V.  Louisiana  CitiEen's  Bank,  2  Woods 
23,  5  Fed.  Cas.  No.  2,489  (action  to  have 
transfer  declared  void,  as  act  in  contempla- 
tion of  insolvency) ;  Stone  v.  Dodge,  96 
Mich.  614,  56  N.  W.  75,  21  L.R.A.  280 
(action  by  receiver  of  insolvent  bank  to 
recover  sum  due  at  date  of  suspension  of 
bank) ;  Dodge  v.  Mastin,  17  Fed.  660  (action 
to  secure  deposit  made  when  bank  was  in- 
solvent; interpreting  Missouri  statute) ;  Eads 
V.  Orcutt,  79  Mo.  App.  511  (suit  by  depositor 
agaiust  officers  of  bank  to  recover  deposit 
made  when  bank  was  known  to  be  insolvent) ; 
Stadler  v.  Helena  First  Nat.  Bank,  22  Mont. 
190,  56  Pac.  Ill,  74  Am.  S^.  Rep.  582  (suit 
to  set  off  certain  deposits  of  plaintiffs  against 
note  made  by  them  to  bank  and  transferred 
by  it  tb  another) ;  Com.  v.  Tradesmen's  Trust 
Co.  237  Pa.  St.  316,  86  Atl.  363  (proceeding 
for  appointment  'of  receiver) ;  Livingstain 
V.  Columbian  Banking,  etc.  Co.  81  S.  C.  244, 
62  S.  E.  249,  22  L.R.A.(N.S.)  445  (action 
for  subrogation  and  to  have  money  paid  to 
petitioner  at  time  of  insolvency  of  bank 
declared  not  impressed  with  a  trust  in  favor 
of  other  crediors)^  Mfnton  v.  Stahlman,  96 
Tenn.  98,  34  IS.  W.  Sl22  (suit  by  depositor  to 
hold  officers  of  bank  individually  liable  for 
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loss  of  deposit  claimed  to  have  been  made 
when  bank  was  insolvent) ;  Dewej  v.  8t. 
Albans  Trust  Co.  56  Vt.  476,  48  Am.  Rep. 
803  (action  to  have  bank  declared  insolvent 
and  certain  directors  preferred).  And  see 
Harmanson  v.  Bain,  1  Hughes  188,  11  Fed. 
Cas.  No.  6,072  (bill  in  equitj  to  declare 
transfer  of  property  void) ;  In.  re  Manufac- 
turers' Nat.  Bank,  5  Biss.  499,  19  Int.  Rev. 
Rec.  20,  16  Fed.  Cas.  No.  9,051  (applicatipn 
for  rule  on  national  bank  to  show  cause  why 
it  should  not  be  adjudged  bankrupt)  ;  Oakley 
V.  Paterson  Bank,  2  N.  J.  Eq.  173  (bill  for 
injunction  and  appointment  of  receivers). 
Compare  Earle  v.  Carson,  188  U.  S..  42,  23 
S.  Ct.  254,  47  U.  S.  (L.  ed.)  373  (action  to 
recover  amount  of  liability  of  stockholder  of 
national  bank  on  its  suspension) ;  Bank 
Com'rs  V.  Brest  Bank,  Har.  (Mich.)  106 
(motion  for  appointment  of  receiver).  In 
Com.  V.  Tradesmen's  Trust  Co.  237  Pa.  St. 
316,  85  Atl.  363,  it  was  said :  "It  is  not  insol- 
vency in  its  popular  sense  that  the  law  regu- 
lating banks  and  trust  companies  and  kindred 
corporations  deals  with,  but  insolvency  in  its 
legal  sense,  which  exists  whenever  such  an 
institution  as  this,  from  any  cause,  is  unable 
to  pay  its  debts  in  the  ordinary  or  usual 
course  of  its  business."  In  Eads  v.  Orcutt, 
79  Mo.  App.  511|  the  appellate  court  in 
approving  the  instructions  given  by  the  trial 
judge,  said :  ''They,  taken  together,  point  out 
in,  uni^mbiguouB  li&nguage,  what  cons.titutes 
insolvency,  confining  such  condition  to  an 
inability  to  meet  the  .  prdinary  demands 
against  the  bank  in  the  usual  and  ordinary 
course  of  business.  They  declared  that  an 
ability  to  pay  in  the  future,  or  an  excess  of 
assets  over  liabilities,  without  a  present  abili* 
ty  to  pay  debts  as  they  become  due  in  the 
usual  course  of  business,  was  not  solvency." 
In  Livingstain  v.  Columbian  Banking,  etc.  Co. 
81  S.  C.  244,  62  8.  E.  249,  22  L.R.A.(N.S.) 
445,  it  was  held  that  "a  bank  is  insolvenjt 
when  from  the  uncertainty  of  bei9g  able  to 
realize  on  its  assets,  in  a  reasonable  time,  a 
sufficient  amount  to  meet  its  liabilities,  it 
becomes  necessary  fpr  the  control  of  its  affairs 
to  pass  out  of  its  hands."  In  defining  "in- 
solvency" under  the  currency  act,  the  court 
continued:  "I  know  of  no  reaspn  why  a. 
different  meaning  should  be  given  to  the  word 
'insolvency'  as  applied  to  banks  in  the  cur- 
rency act,  from  the  meaning  given  the  same 
word  in  the  bankrupt  act  as  applied  to  trad- 
ers 'Insolvency,  as  used  in  the  bankrupt  act 
of  1867  [14  Stat.  I»34],  when  applied  to  trad- 
ers, does  not  mean  an  absolute  inability  oi 
the  debtor  to  pay  his  debts  at  some  future 
time,  upon  a  settlement  and  winding  up  of 
his  affairs,  but.  a .  present  inability  to  pay 
in  the  ordinary  Qourse  of  hia  business;  or  in 


other  words,  that  a  trader  is  insolvent  when 
he  cannot  pay  his  debts  in  the  ordinary  course 
of  his  business,  as  men  in  trade  usually  do, 
and  such  must  be  the  conclusion  even  though 
his  inability  be  not  so  great  as  to  compel 
him  to  stop  business.'  Wager  v.  Hall,  16 
Wall.  599,  [21  U.  S.  (L.  e.)  504].  This 
definition  of  insolvency,  in  my  judgment,  ia 
the  meanjuQg  of  the  word  in  the  currency 
act. 

However,  in  other  jurisdiotions,  it  is  held 
that  a  bank  is  insolvent  when  all  of  its  prop- 
erty is  insufficient  to  satisfy  its  debts:  Ex- 
change, etc.  Co.  v.  Mudge>  6  Rob.  (La.)  387 
(action  for  rent) ;  Kennedy  v.  New  Orleana 
Sav.  Inst.  36  Ia,  Ann.  1  (action  to  have 
claims  obtained  by  plaintiff  with  knowledge 
of.  defendant's  insolvency  and  for  purpose  of 
securing  preference,  set  off  against  indebted- 
ness of  former  to  latter).  Sete  also  In  re 
French  Bank  Case,  53  Cal.  495.  (motion  to 
vacate  order  appointing  .receiver) ;  Clarke  y. 
Ingram,  107  Ga.  565,  3i3  S.  E.  802  (action 
to  have  conveyance  made  by  insolvent  baiik 
declared  void  as  being  in  fraud  of  creditors)  ; 
State  V.  Mechanics,'  etc  Bank,  35  La.  Ann. 
562  (action  for  forfeiture  of  charter  and 
liquidation  of  affairs  of  bank) .  In  Exchange, 
etc»  Co.  V.  Mudge,  6  Rob.  (La.)  387,  in 
holding  that  a  bank  which  had  voluntarily 
gone  or  had  been  forced  i^to  liquidntion,  was 
not  as  a  matter  of  course,  insolvent,  the 
court  said:  "It  is  only  when  the  whole 
amount  of  the  capital  stock  of  a  bank,  to- 
gether with  its  assets,  is  insu^cient  to  meet 
its  liabilities,  that  a  bank  can  be  said  to 
be  insolvent."  And  in  Kennedy  v^  New  Orleans 
Sav.  Inst.  36  La.  Ann.  1,  the  court  said:  "By 
being  in  insolvent  circumstances  is  meant 
that  the  whole  property  and  credits  are  not 
equal  in  amount,  at  a  fair  appraisement,  to 
the  debts  due  by  the  party.  ; .  .  .  Solvency 
is  the  ability  to  pay  one's  debts.  He  who 
cannot  pay  all  that  he  owes,  is  not  solvent." 

In  New  York,  the  later  cases,  while  not 
distinguishing  between  the  two  mean^gs  or 
applications  of  the  word,  hold  that  a  bank 
is  not  insolvent  when  its  assets  are  sufficient 
to  satisfy  all  claims  against  it,  even  though 
it  may  not  be  able  to  meet  the  every-day 
demands  made  on  it.  Livingston  v.  New 
York  Bank,  26  Barb.  (N.  Y.)  304,  5  Abb. 
Pr.  338;  Higgins  v.  Worthington,  12  App. 
Div.  361.  42  N.  Y.  S.  737 ;  People  v.  OrienUl 
Bank,  124  App..  Div,  741,  109  N.  Y.  S.  509. 
But  in  the  earlier  cases.,  the  term  "insolvent," 
as  applied  to  banks,  was  used  in  its  restricted 
sense.  In  re  Empire  City  Bank,  10  How.  Pr. 
498;  Ferry  v.  Central  New  York  Bank,  15 
How.  Pr.  445;  Market  Nat.  Bank,  y^  Pacific 
Nat.  Bank,  30  Hun  50  (construing  U.  & 
statute)* 
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Appeal  —  Correction  of  Record. 

On  application  to  the  lower  court  to  have 
the  record  in  that  court  corrected  so  an  to 
properly  state  what  occurred,  the  court  below 
if  satisfied  from  its  own  knowledge,  or  from 
the  evidence  adduced,  that  ihe  clerk's  docket 
entries  were  erroneous  or  incomplete,  had  the 
power  and  duty  to  have  them  corrected. 

Same. 

The  action  of  the  lower  court,  on  an  appli- 
cation for  correction  of  the  record  and  in 
reference  to  the  changes  requested,  is  final 
and  not  reviewable  en  appeal. 

Scope    of-   Review    —    l>emiml    of    Hew 
Trial. 

The  action  of  the  lower  court  in  overruling 
a  motion  for  a  new  trial  is  not  reviewable 
by  the  Court  of  Appeals. 

Denial  of  Hotion  to  Strike  ont  Jndc* 
ment. 

The  action  of  the  lower  court  on  a  motion 
to  strike .  out  the  judgment  and  sentence  is 
reviewable  by  the  Court  of  Appeals. 

Criminal    Itav  •—  Distinction    between 
Felony  and  Misdemeanor. 

Under  Code  Pub.  Qen.  Laws  1904,  art.  27, 
§  17,  providing  the  punishment  for  an  as- 
sault with  intent  to  rape,  such  offense  is  a 
misdemeanor,  though  punishable,  in  the  dis- 
cretion of  the  court,  with  death  or  imprison- 
ment in  the  penitentiary  for  20  years,  and 
not  a  "felony,^'  since  the  fact  that  a  crime  is 
punishable  in  the  penitentiary  or  is  infamous 
does  not  make  it  a  felony,  aiid  is  not  even  an 
"infamous  crime,"  which  depends  on  the  char- 
acter of  the  crim£,  and  not  ^fioiy  the  nature 
of  the  punishment;  and  hence  it  is  not  neces- 
sary that  accused  shall  be  arraigned. 

[See  8  R.  C.  L.  tit.  Criminal  Law,  p.  55.J 

Interrogation   of  Accused  before   Sen« 
tcnce. 

It  is  not  reversible  error,  even  in  a  capital 
case,  not  to  ask  the  prisoner  if  he  has  any 
reason  why  sentence  should  not  be  passed, 
unless  it  appears  that  he  was  or  may  have 
been  injured  by  the  omission,  but  the  prac- 
tice of  inquiring  any  reason  why  sentence 
should  not  be  passed  is  recommended  in  all 
cases  in  which  either  the  death  penalty  or 
confinement  in  the  penitentiary  can  be  ini' 
posed. 

[See  note  at  end  of  this  case.] 


Even  if  it  is  indispensable  in  capital  cases 
to  ask  the  prisoner  if,  he  has  anything  to  say 
before  sentence,  error  in  omitting  the  inquiry 
affects  only  tlie  sentence  and  not  the  verdict: 
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and  in  view  of  Code  Pub.  Gen.  Laws  1904, 
art,  •  6,  §  81,  ^oviding  that  if  the  Court  of 
AppeaJs  reverses  for  error  in  the  judgment 
or  sentence  itself,  it  shall  remit  the  record  to 
the  court  below  that  it  may  pronounce  the 
proper  judgment,  and  especially  where  a  mo- 
tion for  new  trial  and  to  strike  out  a  judg- 
ment and  sentence  have  been  overruled,  the 
Court  of  Appeals  is  not  required  to  reverse 
the  judgment  and  remit  that  the  court  below 
may  first  ask  the  prisoner  if  he  has  anything 
to  say  and  then  to  re-sentence  him. 
[See  note  at  end  of  this  case.] 

Same. 

When  the  prisoner  is  asked  if  he  has  any- 
thing to  say  before  sentence  is  passed  the 
proper  practice  is  to  note  such  inquiry  in  the 
record. 

[See  note  at  end  of  this  case.] 

Crnel  and  tJnnsnal  Punishment. 

Under  Declaration  of  Rights,  art.  16,  de- 
claring that  no  law  to  inflict  cruel  and  un- 
usual penalties  shall  be  made,  and  article  25, 
declaring  that  cruel  or  unusual  punishments 
shall  not  be  inflicted  by  the  courts  of  law,  a 
judgmait  and  sentence  of  capital  punishment 
for  the  crime  of  assault  with  intent  to  rape, 
imposed  under  the  discretion  given  the  court 
in  respect  to  such  crime  bv  Code  Pub.  Gen. 
Laws  1904,  art  27,  §  17,  is  not  unconstitu- 
tional. 

[See  8  R.  C.  L.  tit.  CrimiTial  Law,  p.  262.] 

Same. 

Const,  y.  S.  amend.  8,  declaring  that  cruel 
and  unusual  punishments  shall  not  be  in- 
flicted, is  not  a  restraint  upon  and  does  not 
apply  to  the  legislature  of  a  state,  but  only 
to  the  natiopal  legislature. 

Trial «—  Esolnsion  of  Fnblie. 

In  determining  whethefr  any  part  of  the 
public  shall  be  excluded  from  the  trial  of  a 
criminal  case  the  trial  court  is  allowed  some 
discretion,  and  no  exclusion  should  be  per- 
mitted which  might  injuriously  and  improp- 
erly affect  the  prisoner,  and  uhdcr  no  cir- 
cumstances should  a  trial  be  so  conducted 
as  to  have  the  appearance  of  a  star  chamber 
proceeding;  and  hence  the  trial  of  a  charge 
of.  assault  with  intent  to  rape,  held  by  the 
court  in  the  petit  jury  room  instead  of  the 
courtroom,  and  with  the  consent  of  defend- 
ant's attorney,  where  it  does  not  appear  that 
any  one  whom  defendant  or  his  attorney  de- 
sired to  be  present  was  excluded,  is  not  a 
deprivation  of  defendant's  rights. 

[See  20  Ann.  Cas.  632;   28  Am.  St.  Rep. 
808.] 
PriTate  Examination  of  Witness. 

Under  Declaration  of  Rights,  art.  21,  pro- 
viding that  in  all  criminal  prosecutions  every 
one  has  the  right  to  be  confronted  with  the 
witnesses  against  him»  the.  examination  of 
the  prosecutrix  in  a  trial  for  assault  with 
intent  to  rape  by  the  court  out  of  the  pres- 
ence of  the  defendant,  except  as  he  was  called 
}to  the  door  for  identification,  is  a  depriva- 
tion of  ri^t  and  reversible  error. 

Appeal  from  Circuit'  Court, '  Dorchester 
county:    Stanford  and  JoNlEsi  Judges. 
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Criminal  action.  James  Dutton  oouvicted 
of  assault  with  intent  to  rape  and  appeals. 
The   facts  are  stated   in   the   opinion.     Ks- 

TEBSED. 

I 

Thomas  W,  Simmons  for  appellant. 
W,  Calvin  Trice  and  Edgar  Allan  Poe  for 
appellee. 

■ 

[375]  Boyd,  C.  J. — ^The  appellant  was  con- 
victed of  an  assault  with  intent  to  rape,  and 
was  by  virtue  of  section  17  of  Article  27, 
Code  of  Public  General  Laws,  as  amended  by 
Chapter  366  of  Acta  of  1908,  sentenced  to  be 
hung.  The  record  originally  transmitted  to 
this  Court  was  defective,  but  on  application 
of  the  appellant  a  writ  of  diminution  was 
ordered.  The  appellaiit  then  applied  to  the 
lower  Court  to  have  the  record  in  that  Court 
corrected,  so  as  to  have  what  occurred  proper- 
ly stated.  In  Greff  v.  Fickey,  30  Md.  75, 
after  a  writ  of  diminution  was  issued  by  this 
Court,  for  the  purpose  of  having  [376]  some 
alleged  errors  in  the  record  corrected,  a  mo- 
tion was  made  to  have  the  docket  entries  in 
the  lower  Court  amended  and  completed,  but 
that  Court  overruled  the  motion  because  it 
was  of  opinion  that  thd  term  having  passed, 
and  the  Court  of  Appeals  having  ordered  that 
the  docket  entries  be  returned  as  they  actual- 
ly stood  upon  the  docket,  it  would  be  improp- 
er to  grant  the  motion.  This  Court,  through 
Bartol,  C.  J.,  said:  "We  think  the  learned 
judge  was  in  error  as  to  the  purport  and  de- 
sign of  the  writ,  and  his  powera  and  duty 
in  the  premises.  If  satisfied  either  from  his 
ow^n  knowledge  of  what  had  actually  occurred 
in  the  progress  of  the  cause,  or  from  evidence 
adduced,  that  the  docket  entries  as  made 
by  the  clerk  were  erroneous  or  incomplete, 
it  was  within  his  power  and  his  plain  duty 
to  have  them  corrected,  so  that  a  full,  true 
and  perfect  transcript  of  the  whole  proceed- 
ings as  they  actually  occurred  in  the  progress 
of  the  cause  might  be  set  up,  in  obedience  to 
the  writ."  That  course  was  also  approved 
in  Hays  v.  Philadelphia,  etc.  R.  Co.  99  Md. 
413,  58  Atl.  439,  and  Koch  v.  Win?ibrow,  111 
Md.  21,  73  Atl.  896. 

The  lower  Court  accordingly  very  promptly 
and  properly  granted  the  motion  of  the  appel- 
lant in  this  case,  and  has  made  certain  cor- 
rections which  we  will  insert  in  this  opinion, 
so  that  it  may  be  seen  how  the  record  now 
stands, — the  action  of  that  Court  in  reference 
to  the  changes  requested  being  final  and  not 
subject  to  review  on  itppeal.  Greflf  v.  Fickey, 
supra.  By  an  order  in  writing  signed  by  the 
two  judges  who  sat  below,  the  clerk  was  di- 
rected to  and  did  make  the  changes,  additions 
and  corrections  in  the  docket  entries  and  rec- 
ord, so  as  to  now  read  as  follows: 

"Plea  and,  traverse.  Whereupon  the ,  said 
James  Dutton,  traverser,  cometh  to  the  bar  of 


the  Court  here  in  his  proper  person,  and 
forthwith  being  demanded  concerning  the 
premises  in  said  indictment  above  specified 
and  charged  upon  him,  how  he  will  acquit 
himself  thereof,  he  waived  arraignment  and 
he  said,  'Not  Guilty,'  and  'Traverse  before 
the  Court,'  and  the  said  V.  Calvin  Trice, 
Esquire,  State's  Attorney  [377]  of  Dorches- 
ter, aforesaid,  who  for  the  said  State  of  Mary- 
land in  his  behalf  prosecuteth,  doth  the  like. 

"That  the  consent  of  the  attorneys  for  the 
State  and  for  the  traverser  having  been  first 
given,  thereupon  the  trial  in  this  case  was 
adjourned  to  and  held  in  the  petit  jury  room, 
immediately  adjoining  the  court  room  proper, 
including  the  taking  of  all  testimony,  and 
the  same  being  taken  in  the  presence  of  the 
Court,  the  Clerk  with  his  docket  and  other 
Court  officers,  the  said  attorneys  for  the  State 
and  traverser,  and  all  witnesses,  but  without 
the  presence  of  said  traverser  during  any  part 
of  the  testimony  of  the  chief  prosecuting  wit- 
ness, Margai«t  Gil  lis,  who  testified,  while  said 
traverser  was  in  said  adjoining  court  room, 
with  the  door  of  communication  closed,  and  in 
custody  of  the  Sheriff,  except  for  the  interval 
when  said  traverser  was  brought  to  said  oom- 
mmtieating  door  then  opened,  and  identified 
by  said  witness,  the  said  door  being  immedi- 
ately thereafter  closed  until  said  witness  left 
the  stand  and  the  traverser  brought  into  said 
petit  jury  room  to  testify  in  his  own  behalf, 
where  he  then  remained  until  the  conclusion 
of  said  trial. 

"The  Court,  having  heard  evidence,  tbere- 
upon  directed  the  Clerk  of  the  Court  to  enter 
in  the  proceedings  in  said  case.  The  Court 
finds  the  party  guilty.' 

"Sentence.  Whereupon  all  and  singular  the 
premises  being  seen,  and  by  the  Court  fully 
understood,  it  is.  thereupon  considered  by  the 
Court  that  James  Dutton,  prisoner  at  the  bar, 
be  takeU  to  the  jail  of  Dorchester  County 
from  whence  he  came,  and  from  thence  to  the 
place  of  execution,"  etc. 

A  motion  for  a  new  trial  was  made  "short" 
the  day  the  appellant  was  sentenced  (Novem- 
ber 14th,  1913),  and  on  November  18th  a 
formal  motion  in  writing  was  filed.  On  De- 
cember 23rd  that  motion  was  overruled,  and 
on  January  24th,  1914,  which  was  during  the 
same  term  of  Court,  a  motion  to  strike  out 
the  judgment  and  sentence  waa  made»  which 
was  overruled,  and  this  appeal  was  taken  to 
this  Court.  [378]  That  the  action  of  the 
Court  In  overruling  the  motion  for  a  new 
trial  is  not  subject  to  review  by  us  is  too  well 
settled  to  require  or  justify  the  citation  of 
authorities,  but  its  action  on  the  motion  to 
strike  out  the  judgment  and  sentence' is  re- 
Tiewable  by  us.  The  tuHng  on  such  a  mo- 
tion was  reviewed  by  U3  in  Hommer  v.  State, 
85  Md.  562,  37  Atl.  26,  and  other  cases  which 
might  be  cited,  but  we  are  confined  to  what 
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appears  on  the  face  of  the  record  itself,  and 
there  is  no  bill  of  exceptions,  agreed  state- 
ment of  facts,  or  substitute  for  either  of 
them.  We  will  consider  the  questions  referred 
to  in  the  motion,  but  in  somewhat  different 
order  from  that  in  which  they  are  therein 
stated. 

1.  Objection  is  made  that  the  appellant  was 
not  arraigned.  An  assault  with  intent  to 
rob,  murder  or  commit  a  rape  is  not  a  felony 
in  this  State.  The  punishment  for  those 
crimes  is  provided  for  in  one  section  of  the 
Code,  and  has  been  for  many  years — being 
now  section  17  of  Article  27.  In  Uollohan  v. 
State,  32  Md.  399,  it  was  said:  "Robbery, 
murder  and  rape  are  felonies.  To  constitute 
either  of  these  crimes,  the  felonious  act  and 
felonious  intent  must  concur.  An  assault 
with  intent  to  conunit  either  of  these  crimes 
is  not  a  felony,  but  to  bring  an  assault  with- 
in this  Article  and  section  and  subject  the 
party  charged  to  the  punishment  provided,  it 
must  be  charged  and  proved  to  have  been 
committed  with  an  intent  to  commit  a  crime, 
which  is  a  felony.  If  the  intent  had  been 
effectuated  by  the  act,  a  felony  would  have 
been  o(»nmitted.  Only  because  it  was  not 
effectuated,  the  crime  sinks  from  the  grade  of 
a  felony  to  that  of  misdemeanor."  See  also 
SUte  Y.  Dent,  3  Qill  &  J.  (Md.)  12.. 

The  distinction  made  in  some  jurisdictions 
that  crimes  punishable  by  death  or  confine- 
ment in  the  penitentiary  are  felonies,  and 
others  misdemeanors  has  never  existed  in  tkis 
State,  but  here  only  those  are  felonies  which 
were  such  at  common  law,  or  have  been  so 
declared  by  statute.  The  fact  that  a  crime 
is  punishable  in  the  penitentiary  or  is  "infa- 
mous^'  does  not  make  it  a  felony  in  this  State. 
It  was  said  in  State  v.  Bixler,  62  Md.  360: 
**The  General  Court  of  thU  [379]  State  in 
2  H.  A  McH,  378,  Clarke  v.  Hall,  defined 
'infamous  crime'  to  be  one  which  rises  at  least 
to  *the  grade  of  felony.'  This  is,  however, 
too  narrow,  for  perjury  is  a  misdemeanor, 
but  by  all  authority  is  'infamous.* "  On  the 
same  page  it  is  also  said:  "There  are  many 
misdemeanors  punishable  by  confinement  in 
the  penitentiary,  which  clearly  are  not  "infa- 
mous crimes'  within  the  meaning  of  the  com- 
mon law  or  of  the  Constitution.  If,  for  ex- 
ample, the  prisoner  has  been  convicted  of  any 
of  the  assaults  with  intent,  inentipned  and 
punished  by  tire  Code,  and  had  been  sentenced 
to  the  penitentiary  and  served  his. time  out 
there,  without  being  pardoned  by  the  Gover- 
nor, he  would  not  be  chargeable  with  having 
committed  'an  infamous  crime.' "  In  Garitee 
V.  Bond,  102  Md.  379,  5  Am.  Cas.  915,  62  Atl. 
631,  ni  Am.  St.  Kep.  3^.  Judge  Schmucker, 
in  delivering  the  opinion  of  the  Court,  re- 
ferred to  the  case  of  Ex  p.  Wi)sdn,  114  U.  S. 
422,  5  6.  Ct.  933,  29  U.  &  (L.  ed.)  89, 
where  the  Supreme  Court  held  that  the  pro- 


vision in  the  United  States  Constitution  which 
prohibits  prosecution  for  "a  capital  or  other 
infamous  crime  unless  on  a  presentment  or 
indictment  of  a  Grand  Jury"  must  be  con- 
sidered not  merely  from  the  standpoint  of 
the  character  of  the  crime,  but  also  from 
the  nature  of  the  consequences  to  the  accused, 
if  he  should  be  found  guilty,  and  went  on  to 
say:  "But  even  in  Wilson's  case  it  was  held 
that  at  common  law  prior  to  the  Declaration 
of  Independence  'it  was  already  established 
law  that  the  infamy  which  disqualified  a 
convict  to  be  a  witness  depended  upon  the 
character  of  his  crime  and  not  upon  the 
nature  of  his  punishment.' "  Again  it  was 
there  said:  "The  authorities  generally, 
though  not  with  entire  uniformity,  hold  that 
the  infamous  nature  of  a  crime  was  deter- 
mined at  common  law  by  the  character  of 
the  act  itself,  and  not  by  tiie  penalty  in- 
flicted for  its  commission,"  and  after  refer- 
ring at  length  to  State  v.  Bixler,  supra,  it 
was  distinctly  held  that  the  crime  considered 
in  Garitee  v.  Bond  could  not  be  regarded  as 
infamous  merely  because  it  was  punishable 
at  the  discretion  of  the  Court  in  the  peniten- 
tiary. 

[380]  So  whatever  may  be  the  law  else- 
where, it  is  clear  that  an  assault  with  an 
intent  to  commit  a  rape  is  not  a  felony  and 
is  not  even  &n  "infamous  crime"  as  that  term 
is  understood  in  this  State.  It  is  not  now 
and  never  has  been  so  far  as  we  are  aware 
customary  or  necessary  to  arraign  one 
accused  of  a  misdemeanor — even  though  if 
convicted  he  could  or  must  be  punished  by 
confinement  in  the  penitentiary.  The  Legisla- 
ture in  authorizing  the  Court,  in  its  discre- 
tion, to  impose  the  death  penalty  or  confine- 
ment in  the  penitentiary  for  not  less  than  two 
nor  more  than  twenty  years  on  one  convicted 
of  the  crime  of  assault  with  intent  to  eommit 
a  rape,  did  not  declare  it  to  be  a  felony,  and 
in  our  judgment  did  not  make  it  such  by 
providing  for  the  death  penalty  in  the  discre- 
tion of  the  Court.  In  Gibson  v.  State,  54 
Md.  447,  the  first  count  charged  that  the  ac- 
cused ''feloniously,  wilfully  and  maliciously 
did  set  fire  to  and  bum  a  certain  barn,"  etc. 
One  ground  for  a  motion  in  arrest  of  the 
judgment  was  "Because  the  jury  have  fotmd 
him  guilty  of  a  felony  and  the  offense  com- 
mitted is  only  a  misdemeanor  by  the  laws  of 
ifaryland."  In  the  course  of  the  opinion  it 
was  said:  "The  argument  of  the  Attorney- 
General,  that  the  offense  charged  In  the  first 
count  is  legally  a  felony,  because  the  common 
law  attached  the  character  of  felony  to  all 
offenses  punishable  by  death,  however  well 
founded  according  to  the  English  authorities, 
does  not  apply  to  offenses  where  the  punish- 
^lent  bf  death  is  in  the  discretion  of  the 
Court,  and  this  Court  having  decid^,  in 
Black  V.  State,  2  Md.  376,  that  such  offenses 
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are  misdemeanors,  we  are  not  disposed  to  dis- 
turb that  decision."  In  Salfner  v.  State,  84 
Md.  299,  35  Atl.  885.  Chief  Judge  McSherry 
said :  ''It  is  Unnecessary  that  a  party  accused 
of  a  misdemeanor  should  be  arraigned ;  but 
it  is  indispensable  that  a  plea  should  bie  en- 
tered to  the  indictment  or  that  the  record 
should  show  h6  waived  a  plea." 

So  without  deeming  it  necessary  to  further 
discuss  this  branch  of  the  case,  or  to  refer  to 
authorities  out  of  the  State  as  to  when  the 
accused  must  be  arraigned,  we  hold  that  it 
[381]  was  not  necessary  to  arraign  the  ap- 
pellant, and  there  was  no  eriror  in  not  doing 
BO,  and  hence  the  effect  of  a  waiver  of  ar- 
raignment becomes  immaterial. 

2.  The  reason  alleged  that  the  defendant 
never,  either  in  person  or  by  his  attorney, 
pleaded  the  plea  of  "Not  Guilty"  which  ap- 
pears in  the  docket  entries — it  having  been 
entered  without  the  order  or  authority  of  the 
defendant  or  his  attorney,  and  without  his 
having  been  called  upon  to  plead, — is  "not 
sustained  by  the  record.  We  have  quoted 
above  what  the  record  stated  on  that  sub- 
ject,  and  as  it  shows  that  he  did  plead  "Not 
Guilty,^*  and  as  there  is  nothing  in  conflict 
with  thi^t  statement,  it  is  unnecessary  to  fur- 
ther discuss  the  question. 

3.  Another  reason  assigned  in  support  of 
the  motion  is  that  sentence  of  death  was 
pronounced  against  the  defendant  without 
first  asking  him  if  he  had  anything  to  say. 
The  authorities  are  not  entirely  uniform  on 
the  subject,  although  ^t  may  be  admitted 
that  the  greater  number  of  them  hold  that 
at  least  in  capital  cases  the  accused  should 
be  asked  if  he  had  anything  to  say.  why  sen- 
tence should  not  be  pronounced.  .  The  ques- 
tion has  not  heretofoce  been  passed  on  by 
this  Court,  and  we  have  no  statute  on  the 
subject,  as  many  States  bave.  There  can 
be  no  doubt  that  most  of  the  reasons 
originally  given  for  the  adoption  of 
that  practice  are  not  applicable  lA  this 
State.  In  the  first  place  the  prisoner  is  not 
only  allowed  counsel,  but  the!  Courts  always 
appoint  counsel  to  defend  those  who  are 
unable  to  employ  them,  in  capital  cases. 
Again,  the  rules  of  Courts  generally  fix  the 
time  within  which  a  motion  for  a  new  trial 
or  motion  in  arrest  of  judgment  can  be  filed, 
and  in  the  absence  of  such  rules,  the  tinie 
allowed  at  commqn  law  is  applicable.  Even 
if  sentence  should  be  passed  before  the  ex- 
piration of  such  time,  without  having  given 
the  prisoner  an  opportunity  to  then  speak, 
such  a  motion  would  be  afterwards  enter- 
tained if  made  within  the  time  allowed.  In 
Hciskellv.  Rollins,  81  Md.  397,  32  Atl.  249, 
^  ju<}gment  was  entered  by  the  clerk  in  a 
civil  case  the  day  the  verdict  was  rendered, 
and  on  the  same  d^j  a  motion  for  a  [Z^Z] 


new  trial  was  filed.  We  dismissed  the  appeal 
without  prejudice,  in  order  that  the  appel- 
lant could  take  steps  to  have  the  entry  of 
judgment  which  was  i]iipr<]FperIy  entered 
stricken  out  and  a  final  judgment  then  en- 
tered from  which  an  appeal  could  be  taken. 
The  case  wa«  here  on  a  seeond  appeal,  as 
reported  in  82  Md.  14.  Such  a  practice  being 
adopted  in  a  civil  case,  the  Ootirt  "would  be 
all  th«  more  careful  to  Gi<ee  that  a  prisoner 
imder  the  sentence  of  d^ath  did  not  suffer  by 
reason  of  a  premature  judgment  and  sentence. 

Then  undef  our  practice  a  motion  can  be 
made  to  strike  out  the  judgment  and  sentence 
at  anytime  during  the  term,  as  was  done  in 
this  case.  It  would  be  practically  impossible 
for  the  prisoner  to  suffer  from  this  omission 
because  he  desired  to  present  a  pardon.  If 
a  pardon  had  been  granted  by  the  Governor 
before  sentence,  it  is  impossible  to  conceive 
of  a  case  under  our  system  and  practice,  in 
which  the  Court  could  fail  to  be  informed  of 
it;  because  of  the  omisdiott  to  ask  the  prisoner 
whether  he  haki  anythittg '  to  say.  So  we 
might  look  to  the  various' teadons  originally 
given  for  this  practice,  without  fiiiding  a  sub- 
stantial one  under  existing  cdnditlons  for 
setting  aside  a  judgment  and  sentence  in  a 
criminal  case  because  of  the  omission  of  this 
inquiry. 

The  decisions  of  the  various  Courts  which 
hold  that  omission  to  be  reversible  error  differ 
as  to  the  effect  of  such  an  error,  but  even  if 
we  were  inclined  to  hold  that  it  was  indis- 
pensable in  capital  cases  to  aak  the  prisoner 
if  he  had  anything  to  say,  we  would  not 
hestitate  to  hold  that  the  error  would  only 
affect  the  sentence  and  wotlild  not  affect  the 
verdict.  In  State  v.  Hoyt,  47  Conn.  618, 
36  Am.  Rep.  89,  one  of  a  number  of  reasons 
given  by  that  Court  for  declining  to  hold 
it  to  be  necessary,  was  that  it  would  only 
affect  the  sentence  and  the  weight  of  author- 
ity is  to  that  effect.  But  in  this  State  we 
have  a  statute  (Sec.  81  of  Art.  5  of  Code) 
which  provides  that  if  this  Court  shall  re- 
verse a  judgment  for  error  "in*  the  judgment 
or  sentence  itself,  it  shall  be  then  the  duty 
of  this  Court  to  "remit"  the  record  to  the 
Court  below,  in  order  that  it  may  pronounce 
the  proper  judgment.  In  thift  ease  a  [888] 
motion  for  a  neW  trial  was'  made  and  over- 
STiled,  as  was  the  motion  noWtmd^r  cdnsiderar 
tton,  and  it  would  -seem  pe^liar,  to  speak 
mildly,  if  the  rules  of  practice  required  us 
to  reverse  the  judgment  bnd  send  it  back 
to  the  same  Court  which  paused  the  sentence 
in  order  that  it  might  first  «sk  the  prisoner 
if  he  had  anything  to  ttty  and  then  resen- 
tence himi. 

Inasmuch  iA  We  will  neverse  th&  judgment 
for  another  reason^  and  or4er  ^^  new  trial, 
it  is  perhaps  unnecessary  to  diecan  this  point 
at  such  length,  but  fts  it  wa»  fully  argued 
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and  thorpiighly  cosftidered  by  iu».  we  conclude 
ed  to  st«t«  our  ,yiewfi  on  tlia. subject.  We. ace 
o£  the  opinion  that  ijb  ia  not  rever/eible  error^ 
even  in  capital  eases^  not  to  ask  the  prisoiier 
if  he  has  any,  reason  tO;  give  why  sentence 
should  not  be  passed,  unless  it  is  apparent 
that  the  prisoner  was  or  may  have  been  in- 
jured by  the.  omission.  But  we  do  strongly 
recommend  and  advice  that  the  practice  be 
followed  in  all  leases  in  whjich  either  ,the  death 
penalty  or  confinement  in.  penitentiary  c£^n. 
be  imposed.  In  capital  cases  the  practice,  so 
far  as  we  are  aware,  has  been  followed 
throughout  this  State,  and  in  most  of  the 
Circuits  in  all  penitentiary  eases.  In  Givens 
V.  State,  76  M4.  43S,  25  AtU  689,  Judge 
Briscoe  said:  "In  Com.  y^.Koby,  12  Pick, 
(Mass.)  514,  the. Court  said,  that  the  con< 
stant  practice  of  --  the  .  Commonwealth .  should 
be  observed  and  followed  unless  good  reason 
can  be  aaaigiied  for  the  change.  The  forms 
adopted  in  a  criminal  trial  are  of  importance, 
inasmuch  as  they  have  a  strong  tendency  by 
their  solemnity,  to  impress  upon  all. who  are 
engaged  in  it,  the  interest ix^  and  highly 
responsible  nature  and  character  of  the  duties 
which  devolve  on  them  irespectively." 

No  more  responsible  duty  can  rest  upon  an. 
officer  of.  the  law  than  the  exercise  of  the 
discretion  vested  in  the  judges  of  this  State 
ip.  reference  to  this  and  some  other  crimes, 
by  which  they  are  called  upon  to  determine 
whether  a  convict  shall  be  sentenced  to  death 
or  be  imprisoned  in  the  penitentiary.  It  is 
an  exceedingly  unpleasant  duty  in  any  case  to 
impose  the  death  penalty,  and  before  exercis- 
ing the  discretion,  every  Judge  should  be  glad 
to  have  all  the  information  [3!$4]  he-  can 
properly  consider.  It  may  be  possible  that 
something  can  b^  said  before  sentence  which 
might  influence  the  Court  in  the  exercise  of 
its  discretion,  and,  as  we  have  already  in- 
dicated, if  it  be  apparent  that  such  wiis 
or  might  have  been  the  case,  and  the  prisoner 
had  not  had  an  opportunity  to  be  heard,  we 
would  feel  called  upon  to  remand  the  case 
in  OTdew  that  h^  might  be  re-sentenced,  after 
the  inquiry  was  made  of  him.  Moreover,  if 
the  proceedings  are  conducted  with  the  solem- 
nity with  which  they  should  be  when  a 
sentence  of  death  is  about  to  be  imposed,  the 
prisoner  may  say  something  which  will  make 
his  case  a  warning  to  others,  even  if  his  re- 
marks are  not  of  service  to  himself.  So 
although  we  \vould  not  reverse  a  judgment 
unless  we  could  see  that  the  prisoner  ^as  or 
may  have  been  injured  by  the  omission,,  we 
repeat  that  in  our  judgment  the  practice, 
which  we  supposed  was  always  followed  iu 
capital  cases  in  thi»  State^  of  making  the 
inquiry,  should  be  adopted  in  all  cases  in 
which  the  death  penalty  may  be  imposed,  and 
ordinarilv  in  all  other  cases  in  which  the 
defendants  may  be  confined  in  the  peniten- 
tiary. 


,  It  may  be  well  to  add  that  when  it  is  done 
tbe  proper  practice  is  to  have  the  fact  so 
noted  in  the  record^  In  this  case,  we  are 
not  satisfied  that  any  injury  was  done  the 
appellant,  by  the  omission  to  make  the  in- 
quiry, and  at  any  rate,  as  the  judgment  itself 
will  be  reversed,  there  is  no  occasion  to  re- 
mand the  ca§e  for  a  new  sentence.  It  will 
not  be  out  of  place  to  conclude  the  discussion 
of  this  branch  of  the  case  by  referring  to  19 
Enc.  of  PI.  &  Pr.  456,  where  it  is  said,  "there 
seems  to  be  a  growing  tendency,  even  where 
capital  punishment  is  inflicted,  to  dispense 
with, this  ceremony,  or  at  least  to  consider  it 
not  essential,  on  the  ground  that  the  reasons 
for  its  existence  are  not  applicable  at  tiie 
present  day-" 

4.  It  is  also  alleged  that  the  judgment 
and  sentence  in  this  case  impose  a  cruel  and 
unusual  punishment,  and  also  that  the  sen- 
tence .  imposed  is  out  of  proportion  to  the 
crime,  charged  in  the  indictment,  and  too 
severe  a  penalty  for  said  crime.  [385]  The 
facts  proven  in  the  case  are  not  presented  by 
the  record, .but  we  cannot  hold  that  the  pen- 
alty authorized  by  the  statute  to  be  imposed 
for  such  a  crime  is  in  violation  of  the  Con- 
stitutional provisions.  Article  16  of  the  Dec- 
laration of  Bights  of  our  present  Constitution 
declares  tha't  "No  law  to  inflict  cruel  and 
unusual  pains  and  penalties  ought  to  be  made 
in  any  case  or.  at  any  time  hereafter,"  and 
Article  25  is,  "That  e:i:cessjive  bail  ought  not 
to  be  required,  nor  excessive  fines  imposed, 
nor  cruel  or  unusual  punishment  inflicted  by 
the  Courts  of  law."  It  would  hardly  be 
contended  that  the  punishment  provided  by 
our  statute^  for  the  criuie  of  rape— death  or 
conflnement  in  the  penitentiary  for  not  less 
than  eighteen  months,  or  more  than  twenty- 
one  years — is  in  conflict  with  those  provisions, 
and  when  the  Legislature  changed  the  pen- 
alty, for  an  attempt  to  commit  the  crime,  to 
death  or  cpnfinement  in  the  penitentiary,  in 
the  discretion  of  the  Court,  it  is  probable  that 
it  took  into  consideration,  the  fact  that  it  is 
often  difficult  to  prove  whether  the  crime  of 
rape  was  actually  consummated,  tinder  some 
circumstances  the  outrage  upon  the  particu- 
lar woman  and  upon  society  can  scarcely  be 
said  to  be  less  because  the  prisoner  did  not 
succeed  in  accomplishing  his  purpose  than  if 
he  had.  If  a  revolting  crime  of  this  nature 
is  so  frequently  repeated  as  in  the  judgment 
of  the  Legislature  to  call  for  such  piinish- 
ment,  we  canno]^  declare  it  to  be  contrary  to 
such  provisions  of  the  constitution.  It  is 
said  in  Foots  v..  State,  59  Md.  269 :  "^or  the 
prevention  of  crime,  which  is  the. true  end  of 
all  puni^ment,  the  law. giver  may  prpperly 
consider  the  frequent  and  easy  opportunities 
of  committing  the  crime  and.  the  difficulty 
of  guarding  against  it,  and  may  grade  his 
punishment  accordingly."  In  passing  it  may 
be  said  that  in  that  case  the  Court  referred 
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to  the  fact  that'  "The  eighth  amendment  td 
the  Constitution  of  the  United  States  is  not 
a  restraint  upon,  and  does  not  apply  to,  the 
Legislature  of  a  State,  but  only  to  the  Na- 
tional Legislature,  and,  therefore,  has  no 
application  to  this  case.  Pervear  v.  Massa- 
chusetts, 6  Wall.  470,  18  U.  S.  (L.  ed.)  608." 
In  Mitchell  v.  State,  82  Md.  627,  34  Atl.  246, 
the  traverser  was  convicted  [386]  of  an  at- 
tempt to  Carnally  know  and  abuse  a  woman 
child  under  the  age  of  14  years,  that  being  a 
common  law  offense  and  not  covered  by  our 
statute.  He  was  sentenced  to  imprisonment 
in  the  city  jail  for  fifteen  years,  and  it  was 
contended  that  it  was  contrary  to  the  Decla- 
ration of  Rights,  but  this  Court  in  consider- 
ing the  case  said:  ^'Our  law  inflicts  pain, 
not  in  a  spirit  of  vengence,  but  to  promote 
the  essential  purposes  of  public  justice.  Se- 
verity is  not  cruelty.  The  punishment  ought 
to  hear  a  due  proportion  to  the  offense. 
Crimes  of  great  atrocity  ought  to  be  visited 
with  such  penalties  as  would  check,  if  not 
prevent,  their  commission."  Again  on  page 
534  the  Court  said:  "If  the  punishment  is 
grossly  and  inordinately  disproportionate  to 
the  offense,  so  that  the  sentence  is  evidently 
dictated  not  by  a  sense  of  public  duty,  but 
by  passion,  prejudice,  ill-will,  or  any  other 
unworthy  motive,  the  judgment  ought  to  be 
reversed,  and  the  cause  remanded  for  a  more 
just  sentence.  But  no  such  instance  of  judi- 
cial misconduct  has  ever  occurred  in  our  good 
old  State,  and  we  trust  that  the  day  may 
never  come  when  it  will  be  witnessed.  When 
the  discretion  which  the  law  confers  is  exer- 
cised with  a  sedate  and  conscientious  judg- 
ment under  the  influence  of  a  loye  of  public 
justice,  and  a  desire  to  promote  it,  the  Judge 
is  acting  in  the  legitimate  discharge  of  his 
duty  and  his  sentence  is  not  subject  to  re- 
versal." So  without  further  discussing  this 
subject,  no  ground  for  reversal  for  the  reason 
now  being  considered  is  shown  by  the  record. 
5.  This  brings  us  to  the  action  of  the  lower 
Court  for  which  we  reversed  the  judgment  by 
a  per  curiam  brder  heretofore  filed.  The 
quotation  above  shows  how  the  case  was  con- 
ducted, and  that  the  witnesses  for  the  prose- 
cution were  examined  out  of  the  presence  of 
the  prisoner.  Article  21  of  the  Declaration 
of  Rights  provides,  "That  in  all  criminal 
prosecutions  every  man  hath  a  right  to  be 
informed  of  the  accusation  against  him;  to 
have  a  copy  of  the  indictment  or  charge  in 
due  time  ( if  required )  to  prepare  for  his 
,'defense;  to  be  allowed  counsel;  to  be  con- 
fronted with  the  witnesses  against  him;  to 
have  process  for  his  witnesses;  to  examine  the 
witnesses  [387]  for  and  against  him  on  oath; 
and  to  a  speedy  trial  by  an  impartial  jury, 
without  whose  unanimous  consent  he  ought 
not  to  be  found  guilty."'  In  determining 
whether  any  part  of  the  public  should  be  ex- 


cluded from  the  trial  of  a  criminal  case,  some 
discretion  must  be  allowed  the  trial  Court. 
Under  no  circumstances  should  a  trial  be  so 
conducted  as  to  have  the  appearance  of  a 
Star  Chamber  proceeding,  but  cases  some- 
times occur  which  have  a  demoralizing  in- 
fluence on  the  spectators  and  to  some  extent 
on  the  community.  It  has  always,  so  far  as 
we  are  aware,  been  the  practice  in  this  State 
to  exclude  minors  in  such  cases,  and  if  women 
are  not  excluded  they  are  often  at  least 
warned  that  the  character  of  testimony  will 
be  such  as  to  make  it  undesirable  for  them  to 
be  present.  Of  course  no  exclusion  should  be 
permitted  which  might  injiu'lously  and  im- 
properly affect  the  prisoner,  but  there  may 
be  cases  where  the  prosecuting  -witness  can  be 
protected  without  doing  the  prisoner  any 
harm.  To  require  a  refined,  virtuous  woman 
to  relate  the  facts  of  a  felonious  assault  upon 
her  in  the  presence  of  a  large  audience  in- 
flicts a  great  punishment  on  her;  and  often- 
times does  the  accused  more  injury  than  if 
she  were  examined  under  other  circumstances, 
for  she  may  get  in  such  a  distressing  con- 
dition as  to  improperly  arouse  the  sympathies 
of  the  jury  and  possibly  to  cause  counsel  for 
the  prisoner  to  refrain  from  a  cross-examina- 
tion which  might  have  helped  his  client.  The 
testimony  of  an  outraged  woman  ia  calculated 
to  create  a  bitterness  against  the  aocused 
amongst  the  audience,  the  effect  of  which  is 
sometimes  difficult  to  keep  from  the  jury,  as 
spectators  may  by  their  looks  or  manner  even 
unconsciously  betray  their  bitterness  of  feel- 
ing. The  danger  is  that  the  horror  of  the 
crime  may  cause  the  hearers  too  readily  to 
connect  the  accused  with  the  commission  of 
it.  It  is  undoubtedly  oftentimes  better  for 
the  accused  to  have  the  trial  conducted  with 
less  publicity  than  cases  ordinarily  are,  and 
in  a  case  such  as  this  we  are  not  prepared  to 
say  that  the  rights  of  the  appellant  were 
violated  by  having  the  trial  in  the  petit  jury 
room,  instead  of  the  Court  room.  The  case 
was  tried  before  the  [388]  Court,  which,  un- 
der our  Constitution,  the  accused  has  the 
right  to  elect  instead  of  a  jury^  and  while 
the  record  does  not  ^ow  how  many  persons 
were  in  the  room,  it  is  not  suggested  that  any 
one  whom  the  prisoner  or  his  counsel  desired 
to  be  present  was  excluded.  It  does  show 
that  the  trial  was  held  there  with  the  consent 
of  the  attorney  for  the  traverser  and  no 
objection  was  made  to  it  being  held  there 
instead  of  in  the  Court  room.  We  can  see  no 
reason  why  the  prisoner  or  his  attorney  for 
him  could  not  agree  to  have  the  ease  tried 
where  it  was.  We  are  aware  that  under  some 
decisions,  in  other  jurisdictions,  that  might 
not  be  allowed,  but  there  is  nothing  in  our 
Constitution  or  statutes  to'  prohibit  it,  and 
we  are  satisfied  that  it  may  be  in  the  inter- 
est of  justice  and  for  the  good  of  the  commun* 


BUTTON  ▼.  STATE. 

J2$  Md,  S7S. 


96 


ity  to  permit  the  trial  Court  to  hear  a  case 
of  this  character  outside  of  the  hearing  of 
the  general  public,  provided  there  are  enough 
persons  present  to  secure  protection  to  the 
accused  against  any  possible  advantage  being 
taken  of  him  or  injury  done  to  him^  and  that 
it  is  done  Mith  liis  consent  or  that  of  his  at- 
torney under  such  circumstances  as  show  his 
consent.  The  general  rule  is  thus  stated  in 
Cooley's  Constitutional  Limitations,  side  page 
312:  "It  is  also  requisite  that  the  trial  be 
public.  By  this  is  not  meant  that  every  per- 
son who  sees  fit  shall  in  all  cases  be  permitted 
to  attend  criminal  trials;  because  there  are 
many  cases  where,  from  the  character  of  the 
charge,  and  tlie  nature  of  the  evidence  by 
which  it  is  to  be  supported,  the  motives  to 
attend  the  trial  on  the  part  of  portions  of 
the  community  would  be  of  the  worst  char- 
acter, and  where  a  regard  to  public  morals 
and  public  decency  would  require  that  at 
least  the  young  be  excluded  from  hearing  and 
witnessing  the  evidences  of  human  depravity 
\ihich  ;he  trial  must  necessarily  bring  to 
light.  The  requirement  of  a  public  trial  is 
for  the  benefit  of  the  accused ;  that  the  public 
may  see  he  is  fairly  dealt  with  and  not  un- 
justly condemned,  and  that  the  presence  of 
interested  spectators  may  keep  his  triers 
keenly  alive  to  a  sense  of  their  responsibility, 
and  to  the  importance  of  their  functions;  and 
the  requirement  is  fairly  met  with,  if,  with- 
out [389]  partiality  or  favoritism,  a  reason- 
able proportion  of  the  public  is  suflfered  to 
attend,  notwithstanding  that  those  persons 
whose  presence  could  be  of  no  service  to  the 
accused,  and  who  would  only  be  drawn  thither 
by  a  prurient  curiosity,  are  excluded  alto- 
gether." 

But  we  are  of  the  opinion  that  there  was 
error  in  taking  the  testimony  out  of  the 
presence  of  the  appellant.  Whether  or  not 
that  could  be  expressly  waived  by  the  accused 
himself  is  unnecessary  to  determine,  as  the 
record  does  not  show  that  it  was.  He  had 
the  constitutional  right  to  be  confronted  by 
the  witnesses,  and  although  his  attorney  must 
have  known  that  he  was  not  present  and  may, 
so  far  as  he  could,  have  consented  to  let 
the  traverser  remain  in  the  Court  room  while 
the  witnesses  were  being  examined,  we  ar6 
of  opinion  that  that  could  not  bind  tiie  apr 
pellant.  It  is  quite  possible  that  one  on 
trial  may  be  able  to  make  valuable  sugges- 
tions to  his  attorney  duriiig  the  examination 
of  witnesses, — particularly  the  prosecuting 
witness  in  a  case  of  this  kind, — as  it  matters 
not  how  well  an  attorney  may  have  prepared 
for  the  trial  of  a  case,  it  is  impossible  for 
him  to  anticipate  all  that  may  be  said,  or 
to  know  all  the  details  a  witness  on  tho 
opposite  side  will  testify  to.  It  might  be 
that  in  the  course  of  her  examination  in  th« 
presence  of  the  accused  the  prosecuting  wit- 
ness would  discover  that  she  kad  made  a 


mistake  in  the  identity  of  the  party  commit- 
ting the  crime.  Other  reasons  suggest  them- 
selves to  show  the  importance  of  the  accused 
being-  present,  but  it  has  so  far  as  we  are 
aware  been  the  uniform  practice  throughout 
the  State  to  require  the  presence  of  the  ac- 
cused in  capital  cases  during  the  examination 
of  witnesses,  and  this  is  the  first  instance 
which  has  been  brought  to  the  attention  of 
any  of  us  where  that  practice  has  been  de- 
parted from.  We  have  no  doubt  that  the 
lower  Court  was  induced  by  the  best  of  mo- 
tives to  adopt  the  course  it  did,  but  we 
cannot  hesitate  to  hold  that  it  committed  a 
grave  error  in  permitting  the  testimony  to  be 
taken— especially  that  of  the  chief  prosecuting 
witness, — out  of  the  presence  of  the  [390] 
accused.  In  Johns  v.  State,  65  Md.  360,  Judge 
Alvey  in  considering  an  objection  to  the  in- 
troduction of  the  Comptroller's  Certificate, 
said:  "It  is  only  wh^e  the  prosecution  is 
to  be  maintained  by  the  testimony  of  living 
witnesses  that  they  are  required  to  be  pro- 
duced in  Court,  confronted  with  the  accused, 
and  deliver  their  testimony  under  the  sanc- 
tion of  an  oath,  and  be  subject  to  cross-ex- 
amination. In  other  words,  no  witness  shall 
give  his  testimony  in  secret  or  out  of  the 
presence  of  the  accused;  and  no  party  shall 
be  put  upon  his  trial  upon  mere  hearsay 
evidence;  but  the  witness  shall  be  produced, 
and  be  subject  to  all  the  tests,  that  the  law 
has  devised  for  the  full  disclosure  of  the 
truth.'' 

We  do  not  overlook  the  fact  that  the  crime 
of  which  the  appellant  is  accused  is  a  mis-, 
demeanor,  but  while  that  is  true,  he  was 
liable  to  be  sentenced  to  death,  if  convicted, 
as  he  in  fact  was,  and  he  was  entitled  to  the 
full  protection  of  this  constitutional  provi- 
sion. That  he  had  the  right  to  be  confronted 
with  the  witnesses  cannot  be  denied,  and,  if 
it  be  conceded,  that  he  could  waive  that 
right,  the  record  does  not  show  that  he  did, 
and  in  our  judgment  his  counsel  could  not 
waive  it  so  as  to  bind  him.  It  is  too  im- 
portant a  right  for  this  Court  to  permit  it 
to  be  waived  by  implication,  by  counsel,  or 
by  any^ing  short  of  an  express  waiver  by 
the  prisoner,  even  if  that  is  to  be  permitted, 
whidi  need  not  be  determined  in  this  case. 

For  the  error  referred  to  the  judgment  waa 
reversed  by  the  per  curiam  order  heretofore 
filed. 

NOTE. 

Effect  of  Failure  to  Ask  ComTieteA  P«»»» 
son  if  He  Has  Anytkiag  to  Say  before 
Senteaeo. 

In  Capital  Case,  06. 

In  Case  Other  than  Capital: 

Felony,  97. 

Misdemeanor,  99. 
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In  Capital  Case, 

The  holding  of  the  reported  case  to  the 
effect  that  it  is  not  reversible  error  to  fail 
to  ask  a  person  convicted  of  a  capital  offense 
whether  he  has  anything  to  say  before  sen- 
tence, finds  support  in  a  number  of  decisions. 
State  V.  Hoyt,  47  Conn.  518,  36  Am.  Rep. 
80;  Sarah  v.  State,  28  Ga.  576;  Warner  v. 
State,  56  N.  J.  L.  686,  29  Atl.  505,  44  Am. 
St.  Rep.  415;  State  v.  Johnson,  67  N.  C.  55; 
Kinsler  v.  Territory,  1  Wyo.  112.  The  courts 
which  take  this  position  proceed  on  the  theory 
that  there  is  no  longer  any  good  reason  for 
the  observance  of  the  common-law  custom  of 
making  such  an  inquiry,  which  is  known  as 
the  "allocutus"  or  "allocution."  Thus  in 
State  V.  Hoyt,  supra,  the  court  said:  "An- 
ciently in  England  a  person  on  trial  for  a 
felony  was  not  allowed  counsel.  The  pre- 
siding judge  in  theory  was  his  counsel,  but 
did  not  represent  the  accused  in  the  sense 
that  counsel  do  with  us.  If  therefore  the 
judge  omitted  anything  which  was  the  right 
or  privilege  of  the  accused,  it  was  considered 
the  act  of  the  court,  which  could  in  no  wise 
prejudice  the  prisoner,  and  the  rights  of 
the  latter  could  not  be  waived  as  may  now 
be  done.  If  we  compare  the  rules  and  prac- 
tice that  obtained  in  England  with  our  own 
it  will  readily  be  suggested  that  the  reasons 
that  made  the  inqury  of  the  prisoner  so  es- 
sential do  not  apply  at  all  In  this  state.  Here 
the  accused  has  always  had  counsel  to  rep- 
resent him,  vigilant  to  guard  every  right  and 
claim  every  privilege  deemed  essential  to  his 
deliverance.  The  counsel  well  know  that  the 
verdict  does  not  include  the  prisoner — ^they 
know  all  the  remedies  for  ulterior  relief  and 
when  and  how  they  must  be  instituted.  They 
are  present  when  the  prisoner,  on  motion  of 
the  Attorney  for  the  ^atc,  is  set  at  the  bar 
to  receive  his  sentence.  They  know  that  the 
court  is  open  to  hear  any  request,  motion  or 
objection,  and  that  if  the  accused  desires  to 
say  anything  the  court  will  grant  him  the 
privilege  if  he  or  they  should  so  indicate. 
Under  our  practice  what  possible  harm  can 
be  occasioned  to  the  prisoner  by  such  an  omis- 
sion on  the  part  of  the  court?  He  can  have 
no  pardon  to  plead,  for  that  can  only  come 
from  the  legislature  after  sentence,  no  at- 
tainder to  save,  no  benefit  of  clergy  to  pray 
for."  So  in  Warner  v.  State,  56  N.  J.  L.  686, 
29  Atl.  505,  44  Am.  St.  Rep.  415,  it  was  said: 
"Under  the  conditions  of  affairs  existing  in 
this  state,  however,  the  reason  for  the  form 
has  entirely  disappeared.  .The  defendant  ia 
represented  ■  by  caounsel  who  needs  no  invita- 
tion to  interpose  any  legal  objection  at  luiy 
stage  of  the  proceedings.  Counsel  know  the 
occasion  when  it  is  proper  to  assert  the  right 
of  the  defendant,  and  so  the  query  of  the 
court,  whether  regarded  as  an  instruction  to 
the  defendant  as  to  his  rights,  or  as  an  in- 


vitation  to  assert  them,  is  an  unmeaning 
ceremony." 

On  the  other  hand  there  are  numerous  cases 
which  take  the  opposite  view  and  hold  that 
a  person  convicted  of  a  capital  offense  should 
be  asked  whether  he  has  anything  to  say  why 
judgment  should  not  be  pronounced,  and  that 
a  failure  so  to  inquire  is  reversible  err.^r. 
Rex  v.  Geary,  2  Salk.  (Eng.)  630;  Rex  v. 
Speke,  3  Salk.  (Eng.)  358,  3  Mod.  265;  Ball 
V.  U.  S.  140  U.  S.  118,  11  S.  Ct.  761,  35  U.  S. 
(L.  ed.)  377;  Keech  v.  State,  15  Fla.  591; 
State  V.  Jennings,  24  Kan.  642  (statute) ; 
State  V.  Ikenor,  107  La.  480,  32  So.  74; 
James  v.  State,  45  Miss.  572;  Dodge  v.  Peo- 
ple, 4  Neb.  220  (statute) ;  Territory  v.  Her- 
rera,  11  N.  M.  129,  66  Pac.  523,  overruling 
Territory  v.  Webb,  2  N.  Mex.  147;  Graham 
V.  People,  63  Barb  (N.  Y.)  468;  Messner  v. 
People,  45  N.  Y.  1;  People  v.  Faber,  199  N. 
Y.  256,  20  Ann.  Cas.  879,  92  N.  E.  674  (stat- 
ute) ;  People  V.  Nesce,  201  N.  Y'.  Ill,  94 
N.  E.  655;  Hamilton  v.  Com.  16  Pa.  St.  129, 
55  Am.  Dec.  485;  McCue  v.  Com.  78  Pa.  St. 
185,  21  Am.  Rep.  7;  Cora.  v.  Preston,  388 
Pa.  St.  429,  41  Atl.  534;  State  v.  Trezevant, 
20  S.  C.  363,  47  Am.  Rep.  840;  State  v. 
Jefcoat,  20  S,  C.  383. 

But  as  the  error,  if  it  is  such,  occurs  after 
the  trial  is  ended  and  affects  only  the  sen- 
tence, it  has  been  held,  in  every  case  in  which 
the  matter  has  been  discussed  that  the  prop- 
er procedure  where  the  inquiry  has  not  been 
made  is  to  reverse  the  judgment  as  to  the 
sentence  only  and  to  send  the  case  back  to 
the  trial  court  for  the  purpose  of  having 
the  question  propounded  and  the  sentence 
re-imposed,  provided  no  reason  is  given  for 
not  imposing  a  sentence.  Keech  v.  State,  15 
Fla.  591;  State  v.  Jennings,  24  Kan.  642; 
James  v.  State,  45  Miss.  572;  Dodge  v.  Peo- 
ple, 4  Neb.  220;  Territory  v.  Herrera,  66  Pac. 
623,  overruling  Territory  v.  Webb,  2  K.  M. 
147;  People  v.  Nesce,  201  N.  Y.  Ill,  94  N. 
E.  655  {tnodifying  Messner  v.  People,  45  N. 
Y.  1) ;  McCue  v.  Com.  78  Pa.  St.  185,  21  Am. 
Rep.  7;  Com.  v.  Preston,  188  Pa.  St.  429,  41 
Atl.  534;  State  v.  Trezeant,  20  S.  C.  363,  47 
Am.  Rep.  840;  State  v.  Jefcoat,  20  S.  C.  383. 
See  also  Keffer  v.  State,  12  Wyo.  49,  73  Pac. 
556.  And  see  the  reported  case.  In  People  v. 
Nesce,  supra,  the  court  said:  '*TIie  right  of 
a  defendant  to  speak  for  himself,  after  con- 
viction in  capital  cases^  is  one  of  substance 
and  should  bie  carefully  guarded.  It  is  the 
last  opportunity  that  the  law  affords  him  of 
speaking  for  himself  and,  showing  cause,  if  he 
is  able .  to  do  so,  why  judgment  should  not 
be  pronounced  against  him.  This  right, 
given  by  the  common  law  and  now  incorporat- 
ed into  our  statute,  compels  the  courts  to 
accord  him  the  privilege  and  no  court  has  the 
right  to  deprive  him  of  it  The  trial,  how- 
ever, terminates  with  tibe  verdict  of  the  jury. 
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Hie  statute  then  stepg  in  and  gives  the  de- 
fendant two  days'  time  to  determine  whether 
further  legal  proceedings  should  be  taken  in 
arrest  of  judgment,  unless  it  should  be  the 
last  day  of  the  term  of  court,  or  he  consents 
to  waive  the  statutory  time.  .  .  .  The  error 
which  was  committed  in  the  passing  of  judg- 
ment occurred  after  the  trial  and  the  verdict 
of  the  jury.  We,  therefore,  are  of  opinion 
that,  under  the  increased  powers  of  this  court 
given  by  the  legislature,  it  no  longer  becomes 
necessary  to  grant  a  new  trial  for  errors  ol 
this  character  and  that  all  of  the  rights  of 
the  defendant  may  be  fnlly  protected  by  a 
reversal  of  the  judgment  and  a  remitting  ol 
the  case  to  the  Siipreme  Court  to  proceed 
upon  the  verdict  in  accordance  with  the  re- 
quirements of  the  law." 

Where  it  appears  by  the.  record  that  the 
court  "after  hearing  th^  defendant"  proceeded 
to  pronounce  sentence  of  death  it  will  be  as- 
sumed that  the  accused  was  accorded  an  op- 
portunity to  state  why  sentence  ought  not  to 
be  pronounced.  Edwards  v.  State,  47  Miss. 
581. 

It  has  been  held  that  where  an  accused 
person  made,  and  the  court  heard,  motions 
for  a  new  trial,  and  in  arrest  of  judgment, 
and  these  were  the  only  modes  by  which  a 
reason  could  be  shown  why  sentence  should 
not  be  pronounced^  it  was  held  that  an  op- 
portunity to  be  heard  before  sentence  was 
given  as  a  stereotyped  question  was  not  neces- 
sary. State  Y.  Cheney,  Man.  Unrep.  Cas. 
(La.)  394. 

It  has  been  held  that  the  record  in  a 
capital  case  must  show  that  the  question  was 
asked.  James  v.  State,  45  Miss.  672;  Messner 
V.  People,  45  N.  Y.  1;  Dougherty  v.  Com.  6d 
Pa.  St.  286;  McCue  v.  Com.  78  Pa.  St,  185, 
21  Am.  Rep.  7;  Com.  v.  Preston,  188  Pa.  St. 
429,  41  Atl.  634.  But  in  Aaron  v.  State,  30 
Ala.  684,  it  was  held  that  a  presumption 
will  arise  that  the  question  was  asked  where 
the  record  is  silent  on  the  subject. 

In  Schwab  v.  Berggren,  143  U.  S.  442,  12  S. 
Ct.  525,  36  U.  6.  (L.  ed.)  218,  it  appeared  that, 
on  appeal,  the  judgment  of  a  trial  court,  where- 
in a  sentence  of  death  had  been  pronounced, 
was  affirmed  and  that  a  new  day  bad  been 
fixed  for  the  execution  ol  the  defendant,  as  the 
day  originally  fixed  had  passed.  The  prisoner 
was  not  asked  when  this  new  day  was  named, 
whether  he  had  anything  to  say  why  the 
sentence  should  not  be  pronounced  against 
him,  and  it  was  contended  that  this  was  error. 
It  was  held  that  the  rule  of  the  common  law 
which  required  the  inquiry  to  be  made  ap- 
plied only  to  the  court  of  original  jurisdic- 
tion which  pronounced  the  sentence,  and  not 
to  an  appellate  court  which,  on  review  of  the 
proceedings  of  the  trial  court,  merely  af- 
firmed the  final  judgment  abd  did  not  render 
a  new  judgment. 

Ann.  Cag.  1916C. — 7. 


In  Case  Other  than  Capital, 

Felony. 

By  the  great  weight  of  authority,  it  is  held 
not  to  be  necessary  on  conviction  of  a  felony 
other  than  a  capital  offense,  to  inquire  of 
the  defendant  whether  he  has  anything  to 
say  why  judgment  shall  not  be  pronounced 
against  him. 

Georjfia.— Grady  v.  State,  11  Ga.  263. 

Illinois. — Bressler  v.  People,  117  111.  422, 
8  N.  E.  62;  Gannon  v.  People,  127  111.  607, 
21  N.  E.  625,  11  Am.  St.  Rep.  147;  Harris 
V.  People,  130  111.  457,  22  N.  E.  826;  Gillespie 
V.  People,  176  111.  238,  52  N.  E.  260;  Lamb 
V.  People,  219  111.  399,  76  N.  E.  676. 

Indiana. — McCorckle  v.  State,  14  liid.  39; 
Ayers  v.  State,  88  Ind.  275;  Lillard  v.  State, 
151  Ind.  322,  60  N.  E.  383. 

Louisiana. — State  v.  Avery,  Man.  Unrep. 
Cas.  257 ;  State  v.  Sims,  117  La.  1036,  42  So, 
494;  State  v.  Tkylor,  27  La.  Ann.  393,  21  Am. 
Rep.  661;  State  v.  Bradley,  30  La.  Ann.  326; 
State  v.  Shields,  33  La.  Ann.  991;  State  v. 
Askins,  83  La.  Ann.  1253;  State  v.  Smith,  33 
La.   Ann.   1414. 

MassachiiseHs. — Jeffries  v.  Com.  12  Allen 
(Mass.)   145. 

Michigan,— Veo^le  y.  Palmer,  105  Mich. 
668,  63  N.  W.  656. 

Mississipi. — Jones  v.  State,  51  Miss.  718, 
24  Am.  Rep.  658. 

New  Jersey. — ^West  v.  State,  22  N.  J.  L. 
212;  Lodge  v.  State,  24  N.  J.  L.  456. 

New  ifeawoo.— U.  S.  v.  Sena,  15  N.  M.  187, 
106  Pac.  383. 

Oregon. — State  v.  Sally,  41  Ore.  366,  70 
Pac.  396. 

« 

Tennessee. — State  v.  Henry,  6  Baxt. 
;(Tenn.)  639. 

The  courts  which  hold  this  view  justify 
it  on  the  ground  that  the  propounding  of 
such  an  inquiry  is  a  mere  form  which  can  be 
omitted  under  modem  court  practice  without 
depriving  a  prisoner  of  any  substantial  right. 
Thus  in  Jeffries  v.  Coni.  12  Allen  (Mass.) 
146,  the  court  said:  "The  seventh  error  as- 
signed is,  that  there  is  a  total  omission  on 
the  record  of  the  allocutus,  or  demand  of  the 
defendant  'what  he  has  to  say  why  judgment 
should  not  proceed  against  him.'  The  attempt 
to  avoid  a  judgment  by  a  writ  of  error  for 
such  omission  is  novel  in  this  commonwealth, 
and  is  so  strongly  urged  as  to  require  of  us 
a  full  consideration.  As  to  the  practice  of 
propounding  such  a  question,  as  well  as  the 
introduction  of  the  names  of  the  jurors  in 
an  indictment,  and  other  forms  of  proceedings 
in  conducting  criminal  trials,  we  must  be 
governed  by  our  own  well  settled  rules,  rather 
than  by  those  of  the  English  courts,  or  those 
of  the  states  that  have  followed  the  English 
precedents.     No  such  recital  on  the  record 
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hag  Iteen  deemed  necessary  here,  nor  has 
such  fact  usually  been  stated,  except  in  capi- 
tal trials.  We  do  not  understand  that  in 
felonies  not  capital  any  formal  question  cor- 
responding to  that  stated  is  required  to  be 
put  to  the  defendant  upon  his  conviction  by 
the  jury  and  before  sentence.  Practically, 
full  opportunity  is  to  be  given  for  assigning 
leasons  why  judgment  should  not  proceed 
against  him,  and  the  opportunity  is  secured 
by  the  course  of  proceedings  in  each  case. 
Sentence  is  not  pronounced  until  the  party 
has  had  ample  opportunity  to  move  for  a 
new  trial  for  any  proper  cause,  and  to  file 
his  exceptions  to  the  rulings  in  matters  of 
law,  or  a  motion  in  arrest  of  judgment.  .  .  . 
Independently  of  any  practice  of  our  own  in 
this  matter,  the  recitals  on  this  record  do 
show  all  that  can  be  necessary.  They  estab- 
lish the  fact  either  of  such  demand,  or  a 
waiver  of  it,  as  the  defendant  did  attempt 
to  show  cause  why  judgment  should  not  pro- 
ceed against  him.  He  moved  the  court  for  a 
new  trial  upon  the  ground  that  the  verdict 
was  against  the  evidence  and  against  law. 
He  filed  successively  a  motion  in  arrest  of 
judgment  for  allied  insufficiency  of  the  in- 
dictment, and  a  bill  of  exceptions,  and  upon 
all  these  was  fully  heard."  And  in  People 
v.  Palmer,  105  Mich.  668,  63  N.  W.  656,  it 
was  said:  "Ten  days  after  the  conviction, 
the  respondent  was  brought  into  court,  and 
sentenced.  The  record  does  not  show  that 
the  respondent  was  asked  what  he  had  to 
say  why  judgment  should  not  be  pronounced 
upon  him,  and  for  this  reason  it  is  urged 
that  the  judgment  must  be  reversed,  and  a 
new  trial  ordered.  The  respondent's  counsel 
was  present,  and  made  no  objection  to  the 
proceeding.  There  had  been  ample  time  to 
move  for  a  new  trial  or  an  arrest  of  judgment. 
This  was  never  regarded  as  essential  except 
in  capital  cases.  .  .  .  Whatever  good  pur- 
pose this  practice  may  have  served  in  Eng- 
land when  parties  charged  with  crime  were 
not  allowed  counsel,  it  is  now  a  mere  idle 
ceremony."  The  xjase  of  People  v.  McGeery, 
6  Park  Crim.  (N.  Y.)  653,  which  held  that 
the  propounding  of  the  question  was  not 
necessary  in  any  case  not  capital  has  been 
made  nugatory  by  statute.  See  Code  Crim. 
Pro.  §  480. 

It  was  held  in  Territory  v.  Watanabe  Masa'> 
gi,  16  Hawaii  196,  that  as  no  ruling  was  made 
by  a  trial  court  as  to  whether  the  defendants 
should  be  asked  whether  they  had  anything 
to  say  why  sentence  should  not  be  pronounced, 
the  subject  could  not  be  considered  on  ap- 
peal where  the  only  exception  taken  was  to 
the  judgment  and  no  grounds  therefor  were 
stated  in  the  bill. 

In  Ex  p.  Salge,  1  Nev.  449,  it  appeared  that 
a  prisoner,  before  sentence,  was  asked  "wheth- 
er he  had  any  legal  cause  to  show  why  judg- 


ment should  not  be  pronounced."  It  was  held 
that  the  omission  of  the  words  "on  him"  was 
immaterial. 

However,  in  some  jurisdictions,  it  has  been 
held  that  where  the  crime  for  which  an  ac- 
cused is  to  be  sentenced  is  a  felony  other 
than  a  capital  offense,  it  is  reversible  error 
not  to  ask  the  defendant  if  he  has  anything 
to  say  before  sentence  shall  be  pronounced. 
Perry  v.  State,  43  Ala.  21;  Crim  v.  State, 
43  Ala.  53;  Mullen  y.  State,  45  Ala.  43,  6 
Am.  Rep.  691;  Croker  v.  State,  47  Ala.  53; 
Bryant  v.  State  (Ala.)  68  So.  704;  Dougher- 
ty V.  Com.  69  Pa.  St.  286.  See  also  Aaron  ▼. 
State,  39  Ala.  684;  Wright  v.  State,  103  Aia. 
95,  15  So.  506.  So  far  as  the  cases  Which 
hold  it  to  be  reversible  error  not  to  propound 
the  inquiry'  to  an  accused  discuss  the  subject, 
they  decide  that  the  error  affects  the  sentence 
only  &nd  that  where  it  appears  that  the  de- 
fendant has  not  been  interrogated  the  case 
shall  be  sent  back  to  the  trial  court  and 
sentence  re-imposed  after  the  inquiry  has 
been  made,  provided  the  defendant's  answer 
does  not  disclose  a  good  reason  why  he  should 
not  be  sentenced.  Bryant  v.  State  (Ala.)  68 
So.  704.    See  also  Spigner  V.  State,  58  Ala.  421. 

In  NebrcLska  a  statute  provides  that  "be- 
fore sentence  is  pronounced  the  defendant 
must  be  informed  by  the  court  of  the  verdict 
of  the  jury  and  asked  whether  he  has  any- 
thing to  say  why  judgment  should  not  be 
pronounced  against  him."  This  provision 
has  been  held  to  be  mandatory  and  a  failure 
to  comply  therewith  will  result  in  a  reversal 
of  ^e  judgment  and  a  remanding  of  the  case 
for  the  rendition  of  a  valid  judgment  Mc- 
Cormiek  v.  State,  66  Neb.  337,  92  N.  W.  606. 
See  also  Tracey  v.  State,  46  Neb.  361,  64 
N.  W.  1069.  In  the  case  first  cited,  the  court 
said:  "While  we  may  question  the  wisdom 
of  such  a  statute  or  doubt  that  its  require- 
ments serve  any  useful  purpose  in  criminal 
procedure  as  conducted  in  the  present  age, 
yet  the  statute  remains  to  be  followed  to  its 
provisions,  the  mandatory  character  of  which 
cannot  be  questioned.  If  the  reason  for  the 
statute  has  passed  away  and  become  obsolete, 
and  it  no  longer  serves  any  beneficial  purpose, 
it  is  for  the  legislature  and  not  the  court  to 
abrogate  it.  The  error  in  passing  judgment 
on  the  defendant  having  occurred  subsequent 
to  the  verdict  of  the  jury  on  which  the  judg- 
ment was  rendered,  the  same  must  be  reversed 
and  the  cause  remanded  for  the  rendition  of 
a  valid  judgment." 

In  Missouri  one  section  of  a  statute  pro- 
vides that  a  defendant  must  be  asked  whether 
he  has  any  legal  cause  to  show  why  judgment 
shall  not  be  pronounced  against  him,  and  the 
next  succeeding  section  declares  that  the  first 
section  shall  be  deemed  directory  merely  if 
a  defendant  has  been  heard  on  a  motion  for 
a  new  trial  or  in  arrest  of  judgment  in 
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of  felony,  and  in  all  cases  \?here  the  crime 
charged  is  a  misdemeanor,  and  that  the  fail- 
ure to  put  the  inquiry  to  a  prisoner  under 
such  circumstances  shall  not  invalidate  the 
judgment  or  sentence  of  the  court.  It  has 
been  held  in  cases  of  felony  that  Where  the 
provisions  of  the  statute  have  been  complied 
with  as  to  hearing  a  motion  for  a  new  trial 
or  in  arrest  of  judgment,  theace  is  no  ground 
to  remand  a  cause  in. order  to  have  a  prisoner 
seutenced  against,  where  it  appears  that  he 
was  sentenced  without  being  inquired  of  as 
provided  for  in  the  statute.  State  v.  Nagel, 
136  Mo.  45,  37  8.  W.  821;  State  v.  Kanupka, 
247  Mo.  706,  153  S.  W.  1056.  If  however, 
it  appears  that  the  question  has  not  been 
asked,  and  a  prisoner  has  not  been  heard  on 
a  motion  for  a  new  trial  or  in  arrest  of 
judgment,  the  cause  will  be  remanded  with 
directions  to  the  trial  court  to  bring  the  de- 
fendant into  court  and  to  pronounce  judg- 
ment in  accordance  with  the  law.  State  v. 
Kile,  231  Mo.  59,  132  S.  W.  230.  In  the 
early  case  of  State  v.  Ball,  27  Mo.  324,  where- 
in no  allusion  was  made  to  a  statute  on  the 
subject,  it  was  held  that  the  omission  to  ask 
a  defendant  whether  he  hc^d  anything  to  say 
before  sentence,  was  unimportant  in  a  case 
not  capital  in  nature. 

Where  a  statute  provides  that  before  sen- 
tence a  defendant  must  be  asked  whether  he 
has  anything  to  say  why  judgment  shall  not 
be  pronounced  against  him,  it  has  been  held 
that  where  the  record  in  a  prosecution  for 
gaming  is  silent  as.  to  whether  the  inquiry 
has  been  made  and  there  is  no  bill  of  ex- 
ceptions showing  an  omission  of  the  statutory 
duty,  it  will  not  be  presumed  that  there  was 
Buch  an  omission,  when  the  matter  is  not 
esbential  to  a  complete  record.  Carper  v. 
State,  27  Ohio  St.  572.  And  where  the  record 
shows  that  after  the  verdict  was  brought  in 
the  prisoner  made  a  motion  in  arrest  of  judg- 
ment and  another  for  a  new ,  trial,  which 
motions  were  overruled  by  the  court,  it  will 
be  presumed  that  the  question  was  in  sub- 
Bitanoe  propounded  to  him.  Spigner  v.  State, 
68  Ala.  421. 

Where  it  is  not  required  that  a  sentence 
shall  show  tlMt  before  it  was  pronounced  a 
statute  requiring  the  asking  of  a  defendant 
whether  he  had  anything  to  say  why  sentence 
should  not  be  pronounced  against  him,  has 
been  complied  with^  and  it  does  not  appear 
that  the  prisoner  has  been  refused  the  privi- 
lege of  the  question  and  the  right  to  answer  it 
in  a  legal  manner,  it  will  be  presumed  that 
the  trial  court  has  obeyed  the  directions. of 
the  law  in  pronouncing  the  sentence.  John- 
son V.  State,  14  Tex.  App.  306. 

It  has  been  held  that  conduct  amounting  to 
a  waiver  of  the  statutory  right  of  a  defend- 
ant to  have  the  question  asked  was  shown 
where  it  appeared  that  the  prisoner  and  her 


counsel  agreed  that,  to  save  time,  she  should 
be  sentenced  immediately  after  a  plea  of 
guilty.  Hill  T*  State,  9  Okla.  Grim.  629,  132 
Pac.  950. 

In  State  v.  Ross,  32  La.  Ann.  854,  it  was 
held  that  a  prisoner  had  no  right  to  com- 
plain because  the  clerk  of  the  court  instead 
oi  the  judge  put  the  question. 

In  Reynolds  v.  State,  68  Ala.  502,  it  ap- 
peared ikaX  a  defendant  who  had  been  con- 
victed of  manslaughter  was  sentenced  with- 
out having  been  inquired  of  as  to  whether, 
he  had  anything  to  say  why  judgment  should 
^ot  be  pronounced  against  him.  This  ir- 
regularity was  pointed  out  to  the  court  and 
the  prisoner  was  recalled  to  the  bar  and 
sentenced  again.  It  was  held'  that  he  had 
no  right  to  complain  of  such  a  proceeding, 
which  although  irregular,  infringed  none  of 
his  rights. 

In  California  a  statute  provides  that  in  fel- 
ony cases  the  defendant  ''must  be  informed 
by  the  court,  or  by  the  clerk  under  his  direc- 
tion, of  the  nature  of  the  charge  against  him, 
and  of  his  plea,  and  the  verdict,  if  any,  there- 
on, and  tntut  l^e  asked  whether  he  has  any 
legal  cause  to  show  why  judgment  should  not 
he  pronounced  against  him"  It  has  been  held 
that  these  provisions  are  mandatory  and  must 
be  coAiplied-  with  substantially,  and  \^here  it 
appears  that  such  a  procedure  was  not  car- 
ried out,  althou||[h  the  minutes  of  the  trial 
erroneously  state  'to  the  contrary,  orders 
denying  motion  to  vacate  the  judgment  and 
to  correct  the  minutes  will  be  reversed  and  the 
cause  remanded  with  directions  to  the  trial 
court  to  arraign  the  defendant  again  for 
judgment.  People  v.  Walker,  132  Cal.  137, 
64  Pac.  133. 

Misdemeanor. 

The  law  is  settled  that  in  misdemeanor 
cases  there  is  no  need  of  asking  a  defendant 
before  sentence  whether  he  has  any  legal 
cause  to  show  why  judgment  shall  not  be 
pronounced  against  him.  Turner  v.  U.  S.  66 
Fed.  289,  30  U.  S.  App.  104,  13  C.  C.  A.  445; 
Hancock  v.  Rogers,  140  Ga.  688,  79  S.  E. 
558.    State  v.  Lund,  51  Kan.  1,  32  Pac.  657. 

Where  a  statute  declares  that  a  defendant 
must  be  asked,  before  sentence,  whether,  he 
has  any  legal  cause  to  show  why  judgment 
shall  not  be  passed  against  him,  and  it  is 
further  provided  tha^  in  misdemeanor  cases 
a  failure  to  comply  with  such  a  law  ''shall 
not  invalidate  the  judgment  or  sentence  of 
the  court"  it  has  been  held  that  on  a  con- 
viction for  the  misdemeanor  of  selling  intoxi- 
cating liquor  unlawfully  it  is  not  necessary 
to  make  the  statutory  inquiry  of  the  prisoner. 
State  V.  Clinkenbeard,  232  Mo.  539,  134  S. 
W.  537.  '      \ 

And  where  a  statute  provides  that  a  de- 
feodant  lanst  be  asked  whether  he  has  any 
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liegal  cause  to  show  why  judgment  shall  not 
be  pronounced  against  him,  and  also  that  in 
a  conviction  for  misdemeanor  judgment  may 
be  pronounced  in  his  absence,  it  has  been  held 
that  a  failure  to  ask  one  who  has  been  con- 
victed of  a  misdemeanor  whether  he  has  any 
legal  cause  to  shbw  why  judgment  shall  not 
be  pronounced  against  him,  is  not  reversible 
error.  People  v.  Kaminsky,  208  N.  Y.  389, 
102  N.  E.  515,  afltrwmg  judgment  137  App. 
Div.  941,  122  N.  Y.  S.  687. 

It  has  been  held  that  in  a  trial  for  a  mis- 
demeanor the  record  need  not  show  that  a 
defendant  has  been  asked  if  he  has  any  legal 
cause  to  show  why  judgment  shall  not  be 
pronounced  against  him.  State  v.  Stiefie,  13 
la.  603. 


TANNEB 


V. 


8INAL0A  LAND  AND  FRUIT 
OOMFANT. 

Utah  Supreme  Court — ^May  8,  1913. 

43  Vtah  14;  184  Pac,  586. 


PartmerfllLip    —   Power    of   Partner    to 
Bimd  Firm. 

Where  two  of  three  partners,  engaged  in 
forming  a  corporation,  to  take  over  land  on 
which  they  had  an  option,  assure  purchasers 
of  interests  therein  that  the  partnership  will  ' 
attend  to  the  detail  work  and  bear  the  ex- 
pense of  forming  a  corporation  to  take  over 
the  land,  such  agreement  is  within  the  scope 
of  the  firm  business  and  is  binding  upon  the 
third  partner. 

[See  12  Am.  St.  Rep.  304.]  / 

Corporatioiifl  —  Liability  on  Oontrmeti 
of  Promoters. 

Where  plaintiff,  one  of  three  partners  en- 
gaged in  selling  interests  in  a  tract  of  land 
on  which  they  had  an  option  and  in  organiz- 
ing a  corporation  to  take  over  such  land, 
prepared  the  articles  of  incorporation  with- 
out any  promise  that  he  would  be  paid  there- 
for or  without  any  assumption  of  liability 
therefor  by  the  directors,  which  service  was 
more  in  the  interests  of  tJie  partnership  than 
of  the  corporation,  he  must  be  assumed  to 
have  rendered  such  services  in  pursuance  of  a 
representation  by  his  partners  that  the  incor- 
poration would  be  without  expense  to  pur- 
chase|*Sy  so  that  he  cannot  recover  therefor 
against  the  corporation;  since,  while  a  cor- 
poration may  adopt  the  contracts  of  its  pro- 
moters^ especially  those  necessary  to  effect 
its  creation,  promoters  cannot^  in  the  absence 
of  any  adoption  of  their  acts,  bind  the  cor- 


poration by  their  contracts  made  before  it 
was  incorporated. 

[See  note  at  end  of  this  case.] 

Corporate  Employees  — >  Right  to  Com- 
penaation  for  £ztra  Serrieea. 

Plaintiff,  while  drawing  a  salary  of  $100 
per  month  as  general  manager  of  a  corpora- 
tion which  he  with  others  had  organiz»l  to 
take  over  land  on  which  they  had  an  option, 
is  not  entitled  to  compensation  for  his  serv- 
ices in  preparing  or  copying  a  contract  for 
use  by  the  corporation*  since  l^ese  services 
are  auch  as  a  business  manager  is  ordinarily 
expected  to  perform  for  his  company. 

[See  7  R.  C.  L.  tit.  Corporatuma,  p.  464; 
136  Am.  St.  Rep.  922.] 

Appeal  from  District  Court,  Salt  Lake 
county:    Ritchie,  Judge. 

Action  by  H.  S.  Tanner,  plaintiff,  against 
Sinaloa  Land  and  Fruit  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

[15]  H.  S.  Tanner,  plaintiff  herein,  and 
two  other  parties,  C*  D.  Harding  and  J.  M. 
Barlow  owned  and  held  an  option  on  [16] 
a  tract  of  land  containing  4,338  acres  situate 
in  the  State  of  Sinaloa,  Republic  of  Mexico. 
These  parties,  preparatory  to  forming  a  cor- 
poration to  take  over  the  )and  at  a  price 
that  would  insure  them  a  pro^of  more  than 
$13,000  on  the  deal,  solicited  IM^d  procured 
purchasers  each  of  whom  purcha^ised  a  small 
equitable  interest  in  the  option  Referred  to 
in  the  bill  of  exceptions  as  "acre  ^terests." 
At  the  time  these  various  parties  Jiabscribed 
for  and  purchased  interests  in  th^  option, 
they,  in  connection  with  the  promotes  Tan- 
ner, Harding,  and  Barlow,  signed  a  (written 
agreement  referred  to  in  the  bill  of  exceptions 
as  the  "subscription  list"  which,  so^far  as 
material  here,  is  as  follows:  , 

"It  is  understood  and  agreed  tht^  said 
4,338  acres  of  land  represents  4,338  uncUvided 
acre  parts,  and  that  each  undivided^  acre 
part  free  from  incumbrance  shall  cosifc  the 
subscriber  $5.50,  50  per  cent,  of  said  ailount 
to  be  paid  upon  demand  and  the  balarJ^  to 
be  paid  in  60  days  from  date  of  this  ap^ 
ment.  The  undersigned  hereby  agrees  ^^^ 
upon  the  completion  of  the  subscription  to 
the  above  acre  parts  a  corporation  sha*^  ^ 
organized  to  receive  and  hold  title  to  a^^^ 
said  land,  also  to  develop  or  sell  said  ^^ 
-for  the  benefit  of  these  subscribers.  1^^ 
further  understood  that  upon  the  comple-*'^^ 
of  above  said  subscription  a  meeting  of^^"^ 
subscribers  shall  be  called  to  elect  the  off)'^^^ 
of  the  corporation  and  determine  the  fP^^' 
poses  of  the  organization  and  the  ger^^^ 
nature  of  the  business  to  be  traosaci 

In  July)  1908,  a  corporation,  defei 
herein,  was  organized.  Each  subscrib< 
the  foregoing  agr.eement  thereby  becai 
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titled  to  have  issued  to  him  shares  of  the 
captial  stock  of  the  corporation  in  lieu  of 
the  interests  purchased  by  him  in  the  land 
mentioned.  H.  S.'  Tanner,  plaintiff,  was 
sworn  as  a  witness  and  testified  in  part  as 
follows : 

"There  were  in  the  neighborhood  of  60  sub- 
scribers (for  acre  interests  in  the  land). 
.  .  .  The  land  was  turned  over  at  $5.60 
an  acre.  The  compensation  received  by  Mr. 
(H.  8.)  Tanner,  Harding,  and  Barlow  was 
$3  per  acre.  We  sold  the  land  to  the  com- 
pany (corporation)  at  a  flat  acreage  rate. 
We  were  responsible  for  the  turning  over  of 
[17]  the  land  to  the  company,  and  the  com- 
pany  was   responsible  to  ub   for   $5.60   per 


acre 


» 


The  amount  of  the  individual  subscriptions 
for  interests  in  the  option  varied  from  10  to 
300  "acre  interests."  Plaintiff  retained  300 
acre  interests  for  himself,  And  when  the  cor- 
poration was  formed  he  was  made  a  director 
and  also  president  of  the  company.  Plaintiff, 
a  short  time  after  the  incorporation  of  the 
company,  was  made  its  general  manager.  It 
appears  that  plaintiff,  who  is  an  attorney  at 
law,  assisted  in  preparing  and  drafting  the 
articles  of  incorporation  under  and  in  pur- 
suance of  which  the  company  became  in- 
corporated. Regarding  the  eireumstances  un- 
der which  the  articles  of  incorporation  were 
prepared  and  drafted,  plaintiff  testified  in 
part  as  follows: 

"I  don't  know  who  it  was  ^at  suggested 
that  I  prepare  the  articles,  but  it  was  sug- 
gested at  the  first  meeting  that  I  prepare  them. 
.  .  .  Submitted  them  to  Mr.  Jones  (de- 
fendant's counsel  herein),  who  was  interested, 
to  see  if  they  suited  him;  and  there  were 
one  or  two  provisions  that  he  suggested  some 
changes  in;  and  «lso  to  Mr.  Shipp  (a  stock- 
holder in  the  corporation),  .  .  .  and  he 
suggested  some  changes.  I  think  Mr.*  Kim- 
ball likely  made  some  suggestions.  •  .  -  . 
Then  I  talked  over  these  different  provisions 
with  various  members,  that  is»  the  contem- 
plated members  of  the  company*-^tbe  stock- 
holders— to  get  their  views  .  .  .to  see 
if  the  articles  I  had  prepared  met  their  views. 
And  I  drafted  the  articles  some  two  or  three 
times,  and  worked  out  the  provisions  in 
detail  of  different  articles  before  they  were 
finally  acceptable  to  all  concerned." 

A  short  time  after  the  company  was  or- 
ganized and  office  rooms  secured  for  the  trans- 
action of  its  business,  plaintiff  made  out  a 
bill  of  $250  against  the  company  for  legal 
services  performed  in  preparing  the  articles 
of  incorporation  and  placed  ^e  account  on 
file  with  other  bills  of  the  company  in  the 
company's  desk,  and  according  to  his  testi- 
mony to  which  we  shall  refer  later  on,  it  was 
not  presented  to  the  company  for  more  than 
three  months  thereafter.    When  the  bill  was 


finally  presented  to  the  con^pany  for  pay- 
ment, one  [18]  of  the  board  of  directors  was 
absolutely  opposed,  to  paying  it.  The  other 
four  directors,  of  whom  plaintiff  was  one, 
neither  allowed  nor  rejected  the  claim,  and  its 
consideration  was  postponed  from  time  to 
time,  and  finally  it  was  rejected  by  the 
board  of  directors  and  payment  refused  on 
the  ground  that  it  was  not  a  proper  charge 
against  the  company.  The  board  of  directors 
some  time  in  August,  1908,  during  the  time 
plaintiff  was  president,  general  manager  and 
a  director,  adopted  for  use  by  the  corpora- 
tion in  its  business  a  certain  contract  which 
it  copied  from  a  form  of  contract  that  seems 
to  have  been  in  general  use  in  the  section 
of  the  country  in  which  the  company  was 
carrying  on  its  operations  and  doing  busi- 
ness. This  contract  was  designated  in  the 
bill  of  exceptions  as  "guaranteed  harvest 
certificates."  JFor  services  rendered  In  pre- 
paring this  contract  plaintiff  charged  th^e  cor- 
poration $50.  He  did  not  present  this  claim 
to  the  company  for  payment  until  a  short 
time  before  the  commencement  of  this  action. 
The  company  refused  to  pay  the  bill  or  any 
part  thereof.  Plaintiff,  on  cross-examination, 
testified  concerning  that  transaction  in  part 
as  follows: 

''Q.  Now,  isn't  .it  a  fact  that  Shipp  and 
.Kimball  (two  of  the  djirectors,  one  of  whom, 
Shipp,  was  an  attorney  at  law)  did  more  in 
the  preparation  of  these  harvest  share  cer- 
tificates than  you  did?  A.  So  far  as  the 
certificates  are  concerned,  they  did  the  super- 
. vision  of  them.  I  simply  did  the  legal  work. 
.  Q.  Didn't  you  in  fact  think  out, 
shape  up,  and  form  this  harvest  share  cer- 
tificate? A.  No,  sir;  I  did  not.  They  used 
a  general  form  of  that  from  some  other  com- 
pany. I  do  not  remember  now  which  it  was 
taken  from;  -  >  .^  I. made  no  c^im  to  the 
conception  of  the  forn^  of  that  draft  or  print- 
ing, whatever  you  call  it>  on  that  contract. 
Xt  was  the  legal  work.  ..  •  .  Q.  As  a  mat- 
ter of  fact.  Mi.  Tanner,  didn't  you  substan- 
•tially  copy,  or  cause  to  be  copfed,  the  form 
almost  .verbatim  of:  the  Mexican  Rubber  Com- 
pany for  this  certificate?  A.  I  rather  think 
so.  Q.  Well,  Z  put  }n  your  band  this  blank 
form  of  Mexican .  Rubber  Company's  harvest 
share  certificate  and  aak  you  to  examine 
it  and  see  whether  the  iaoe  of  the  contracts 
.are  not  the  same  with  a  difference  of  the 
names.  A.  [10]  It  is  practically  the  same. 
.  .  .  Q.  You  were  in  the  employ  of  this 
company — ^the  defendant  corporation — for  a 
few  months  shortly  after  its  organization  and 
drew  a. salary,  as  its  manager,  did  you  not? 
A.  In  the  fall  succeeding  its. organization  I 
was  manager  and  drew  a  salary  of  $100  a 
month  as  manager  of  the  company  for  ihree 
months.  Q.  Did  you  ever  make  the  presenta- 
tion af  either  of  these  claims   (referring  to 
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the  claim  for  preparing  the  articles  of  incor- 
poration and  copying  the  contract  mentioned) 
to  the  directors  while  you  were  manager  and 
drew  that  salary?  A.  I  did  not.  .  .  .  Q. 
But  no  one  ever  promised  to  pay  it  (claim 
for  preparing  articles  of  incorporation),  did 
they?     A.  No,  sir." 

Harding  and  Barlow,  who  were  associated 
with  Tanner  in  promoting  the  land  deal,  were 
called  as  witnesses  for  defendant  and  testified 
that  it  was  expressly  agreed  between  them 
and  Tanner  that  no  charges  should  be  made 
against  the  prospective  stockholders  or  the 
company  when  incorporated  for  any  services 
rendered  by  them  or  either  of  them  in  organ- 
izing the  corporation.  And  much  evidence 
was  introduced  tending  to  show  that  plaintiff 
had  but  little,  if  anything,  to  do  with  the 
copying  and  the  adoption  by  the  corporation 
of  the  guaranteed  harvest  share  certificates. 
This  evidence  was,  in  general  terms,  denied 
by  plaintiff.  The  evidence,  however,  with- 
out conflict,  does  show  that)  after  plaintiff, 
Harding,  Kimball,  Shipp,  Jones  and  other 
prospective  stockholders  had  decided  upon 
the  draft  or  form  of  the  articles  of  incorpora- 
tion, N.  V.  Jones  employed  at  his  own  expense 
a  Miss  Dansie  to  copy  (typewrite)  them. 

Some  time  in  June,  1909,  N.  V.  Jones 
succeeded  Tanner  as  president  and  general 
manager  of  the  company.  The  company,  on 
or  about  November  1,  1911,  levied  an  assess- 
ment of  four  dollars  per  share  on  its  out- 
standing capital  stock.  This  (the  company's 
fourth  assessment)  was  made  payable  Decem- 
ber 6,  1911.  Plaintiff  owned  101  shares  of 
stock.  His  assessment  was  therefore  $404. 
He  made  a  demand  on  the  company  that  his 
claims  for  legal  services  above  referred  to, 
amounted  to  $350,  with  interest  thereon  from 
August,  1908,  be  allowed,  and  that  the  same 
be  paid  by  giving  him  credit  [20}  for  that 
amount  on  the  assessment  made  on  his  stock. 
This  the  company  reftised  to  do,  whereupon 
plaintiff  commenced  this  action.  Before  the 
cause  was  tried  plaintiffs  stock  "wais  adver- 
tised, sold,  and  bought  in  by  the  company  for 
the  assessment.  Plaintiff  thereupon  filed  a 
supplemental  complaint  setting  forth  the 
facts  leading  Up  to  and  which  culminated  in 
the  sale  of  his  stock  as  above  stated.  The 
relief  prayed  for  in  his  complaint  is  "that 
it  be  ascertained,  decreed,  and  determined 
that  the  defendant,  at  the  "time  this  action 
was  commenced,  was  indebted  to  plaintiff  in 
the  sum  of  $444,  and  that  the  plaintiff  is 
entitled  to  have  so  much  thereof  as  is  neces- 
sary credited  against  any  demand  the  defend- 
ant may  have  against  the  plaintiff  on  account 
of  the  assessment  levied  on  the  capital  stock, 
.  .  and  the  said  pretended  sale  of  the 
said  stock  by  the  defendant  .  .  .  be  set 
aside,  and  that  plaintiff's  title  to  said  stock 
be  declared  and  adjudged  good  and  valid." 
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The  court,  so  far  as  material  here,  found 
that  plaintiff  prepared  "the  articles  of  incor- 
poration of  defendant  company,  .  .  .  and 
that  said  service  was  r'easonably  worth  the 
sum  of  $250,"  and  that  he  prepared  the 
guaranteed  harvest  certificate,"  and  that 
said  service  was  reasonably  worth  the  sum 
of  $50."  As  a  conclusion  of  law  the  court 
found  "that  plaintiff  is  entitled  to  judgment 
against  the  defendant  for  $380.13  to  be 
credited  and  offset  against  the  defendant's 
demand  of  $405.40  against  the  plaintiff." 
Judgment  was  rendered  in  favor  of  plaintiff 
in  accordance  with  the  prayer  of  his  com- 
plaint and  the  foregoing  conclusion  of  law. 
Defendant  appeals. 

N.  V,  Jones  for  appellant. 
D.  D.  Houtz  for  respondent. 

McCabty,  C.  J.  {after  stating  the  facta). 
— Counsel  for  appellant  contends  with  much 
earnestness  that  the  judgment  is'  not  only 
unsupported  by,  but  is  contrary  to,  the  evi- 
dence, and  that  it  is  against  law.  Viewing 
the  facts  in  the  light  most  favorable  to 
respondent,  they  wholly  fail  to  establish  any 
legal  liability  on  the  part  of  the  corporation 
for  the  services  which  he  claims  that  he 
rendered  it  in  preparing  the  articles  of  in- 
corporation and  the  contracts  mentioned  in 
the  foregoing  statement  of  facts.  We  will 
first  consider  the  [21]  merits  of  the  claim 
of  respondent  for  $250  for  services  which  he 
claims  he  rendered  the  corporation  in  pre- 
paring the  articles  of  incorporation.  The 
record  shows  that,  after  respondent  Harding 
and  Barlow  obtained  the  option  on  the  land 
mentioned  in  the  above  stiEitement  of  facts, 
they,  the  three  promoters,  formed  a  partner- 
ship for  the  purpose  of  disposing  of  the  op- 
tion in  small  interests:  to  prospective  pur- 
chasers; each  of  the  three  partners  retaining 
a  small  interest  therein.  Harding  and  Bar- 
low did  most  of  the  soliciting  for  purchasers 
in  their  business  ventures,  and  they  repre- 
sented to  the  parties  whom  they  solicited  and 
induced  to  purchase  interests  in  the  land 
covered  by  the  option  that  the  partnership, 
-coniprising  Tanner,  Harding,  and  Marlow, 
would  attend  to  the  incorporation  of  the  com- 
pany, and  that  each  purchaser  "would  receive 
his  stock  without  any  additional  expense." 
On  this  pointy  Harding  testified:  "The  stock- 
holders looked  to  the  partnership  to  have 
the  company  incorporated.  Q.  How  do  you 
know  they  did?  A.  We  represented  it  that 
way.  Q.  Who  did?  A.  Mr.  Barlow  repre- 
sented it."  Mr.  Barlow  testified,  in  part,  as 
follows:  "I  will  further  state  that  we  so 
informed  the  members  on  that  point;  at 
least  I  did,  and  I  am  satisfied  Mr.  Harding 
did,  because  we  worked  together  a  great 
deal."     And  again  he  said:     "I  will  state 
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further  that  we  so  told  these  Babscribers  that 
they  should  secure  their  stock  without  ajiy 
further   expense." 

It  thus  appears  that  at  least  two  of  the 
ti^ree  members  of  the  partnership  agreed  with 
a  considerable  number  of  the  subscribers  for 
interests  in  the  land  covered  by  the  option 
that  the  partnership  would  attend  to  the  de- 
tail  work  and  bear  the  expense  of  forming 
a  corporation  to  take  over  the  land  men- 
tioned. This  agreement  being  within  the 
scope  of  the  partnership  business.  Tanner, 
respondent,  was  bound  thereby;  he  being  a 
member  of  the  partnership  in  whose  interest 
the  agreement  was  made.  Bespondent,  in  an* 
swer  to  the  following  question.  ''You  three 
(Tanner,  Harding,  and  Barlow),  wasn't  it 
a  part  of  your  plan  and  scheme  to  incorpo- 
rate so  as  to  turn  the  land  over  to  the  com- 
pany and  [22]  thereby  make  your  profit!" 
said,  ''That  is  what  we  did."  While  respond- 
ent testified  that  he  prepared  the  articles  of 
incorporation  at  the  request  of  some  of  the 
subscribers,  parties  who  had  purchased  in- 
terests in  the  land  covered  by  the  option, 
and  with  the  expectation  of  being  paid  a 
reasonable  fee  for  his  services,  he  neverthe- 
less admitted  that  no  one  promised  him  that 
he  would  be  paid  for  the  work.  Nor  is  there 
any  evidence  tending  to  show  that  the  board 
of  directors,  by  resolution  or  otherwise,  as- 
sumed the  payment  of  the  obligation,  if  it 
can,  under  the  circumstances,  be  called  an 
obligation.  There  is  a  conflict  in  the  authori- 
ties regarding  the  circumstances  under  which 
a  corporation  is  or  may  become  liable  for 
contracts  entered  into  by  its  promoters  before 
the  corporation  comes,  into  existence.  Some 
courts  have  held  that  services  rendered  in  the 
drawing  and  filing  of  the.  articles  of  incor- 
poration and  the  expensi^  necessarily  incurred 
in  its  creation  are  proper  charges  against 
a  corporation,  provided  the  services  were 
rendered  and  the  expenses  incurred  with  the 
understanding  and  expectation  'that  they 
would  be  paid  for  by  the  company  when  in- 
corporated. IjOW  v.  Connecticut^  etc.  R.  Co. 
45  N.  H.  370;  Farmers'  Bank  v.  Smith,  105 
Ky.  816,  49  S.  W.  810,  88  Am.  St.  Rep.  341; 
Freonan  Imp.  Co.  v.  Osborn,  14  Colo.  App. 
488,  60  Pac.  730. 

It  has  also  been  held  that,  in  order  to 
bind  a  corporation  by  contracts  made  in  its 
behalf  before  it  comes  into  existence,  the 
making  of  such  contracts  must  be  authorized 
by  at  least  a  majority  of  the  promoters. 
Bell's  Gap  R.  Co.  v.  Christy,  79  Pa.  St.  54, 
21  Am.  Rep.  39;  Tilt  v.  Quaker  City  Nat. 
Bank,  141  Pa.  St.  550,  21  Atl.  660. 

The  great  weight  of  authority,  however, 
holds  that  parties  who  undertake  to  organize 
a  corporation  cannot  bind  the  corporation  by 
their  contracts,  and  agreements  made  before 
tlio  company  is  incorporated,*    The  authori- 


ties, however,  practically  all  agree  that  a 
corporation  may  by  corporate  action  adopt 
the  contracts  of  its  promoters,  especially 
those  that  were  necessary  to  effect  its  crea- 
tion. In  Cook  on  Corporations,  section  707, 
the  author  says: 

[23]  ''Great  difficulty  has  arisen  in  de- 
termining whether  a  corporation  is  liable  on 
contracts  made  in  its  behalf  by  its  promoters 
before  the  incorporation  took  place.  The  de- 
cided weight  of  authority  holds  that  the  cor- 
poration is  not  bound  thereby.  Any  other 
rule  would  be  dangerous  in  the  extreme,  in- 
asmuch as  promoters  are  proverbially  profuse 
in  their  promises,  and,  if  the  corporation  were 
to  be  bound  by  them,  it  would  be  subject  to 
many  unknown,  unjust,  and  heavy  expenses. 
The  only  protection  of  the  stockholders,  and 
of  subsequent  corporate  creditors,  against 
such  a  result  lies  in  the  rule  that  the  cor- 
poration is  not  bound  by  the  contracts  of 
its  promoters.  The  rule  is  just  and  should 
not  be  weakened.  .  .  .  It  is  entirely  legal, 
however,  for  the  corporation  to  ratify,  con- 
firm, or  adopt  the  contracts  of  its  promoters. 
A  promoter's  contract  may  be  adopted  by 
the  corporation  in  any  way  in  which  a  con- 
tract may  be  made  by  the  corporation." 

In  10  Cyc.  262,  263,  the  rule  is  stated  as 
follows: 

''Those  who  undertake  to  organize  a  cor- 
poration are  not  in  any  sense  its  agents  be- 
fore it  comes  into  existence.  They  cannot 
affect  it  by  their  declarations  or  representa- 
tions, or  bind  it  by  their  engagements  made 
in  its  behalf;  but  after  coming  into  existence 
the  corporation  may  make  their  engagements 
its  own  by  express  agreement  or  by  ratifica- 
tion; and  this  ratification  or  adoption  may 
be  by  express  corporate  action  or  by  any  of 
the  other  modes  by  which  corporations  may 
ratify  or  adopt  the  unauthorized  or  officious 
acts  of  others  made  in  their  behalf,  as  where 
the  corporation  voluntarily  accepts  the  bene- 
fits accruing  to  it  from  the  engagement  of  its 
promoters,  after  full  knowledge,  and  having 
full  liberty  to  decline  the  same." 

In  1  CI.  &  Mar.  Pri.  Corps,  section  lUla, 
it  is  said: 

"Since  a  corporation  has  no  existence,  and 
cannot  have  an  agent,  until  it  has  been 
created  or  organized,  to  such  an  extent,  at 
leasts  as  to  become  a  corporation  de  fnkcto,  it 
necessarily  follows  that  until  then  it  cannot 
engage  in  business  or  enter  into  a  contract. 
Its  promoters  are  not  its  agents,  and  cannot 
contract  for  it.  A  corporation,  therefore, 
when  it  has  been  organized,  and  has  thus 
acquired  corporate  existence,  is .  not  liable 
upon  a  contract  made  by  its  promoters,  or  by 
agents  appointed  by  them,  before  its  organiza- 
tion, even  though  the  contract  may  have  been 
made  in  its  name  and  with  the  understanding 
that  it  would  perform  the  same,  unless  it 
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hai>  expressly  or  impliedly  ratified  or  adopt- 
ed the  same  since  itis  organization,  or  unless 
liability  is  imposed  upon  it  by  its  charter  or 
by  some  other  statute.  It  can  make  no  dif- 
ference in  the  application  of  this  principle 
that  the  promoters  who  made  the  contract 
are  the  [24]  only  stockholders  or  members 
of  the  corporation;  for  the  corporation,  as 
we  have  seen,  is  a  legal  entity  and  artificial 
person  distinct  from  its  stockholders  or  mem- 
bers as  individuals." 

In  Tuttle  V.  George  A.  Tuttle  Co.  101  Me. 
287,  64  Atl.  496,  8  Ann.  Cas.  260,  this  rule, 
which  is  a  wholesome  one  and  which  rests 
upon  sound  legal  principles^  is  tersely  stated 
in  the  following  language: 

"A  corporation  is  not  liable  in  the  absence 
of  ratification  or  adoption  or  of  a  charter  or 
statutory  provision  imposing  liability,  for 
the  salary  of  &  superintendent  or  other  per- 
son for  services  performed  for  it  before  its 
organization  under  a  contract  made  by  its 
promoters,  although  the  contract  may  have 
been  made  on  its  behalf  and  with  the  under- 
standing that  it  should  be  bound,  and  al- 
though the  promoters  who  made  it  have  be- 
come its  stockholders  and  officers." 

This  doctrine  was  recognized  and  followed 
by  this  court  in  the  case  of  Wall  v.  Niagara 
Min.  etc.  Co.  20  Utah  474,  69  Pac.  399.  See, 
also,  Long  v.  Citizens'  Bank,  8  Utah  104, 
29  Pac.  878;  Schreyer  v.  Turner  Flouring 
Mills  Co.  29  Ore.  1,  43  Pac.  719;  Sullivan  v. 
Detroit,  etc.  R.  Co.  135  Mich.  661,  98  N.  W. 
T56,  64  L.R.A.  673,  106  Am.  St.  Rep.  403; 
Rockford,  etc.  R.  Co.  v.  Sage,  65  111.  328,  16 
Am.  Rep.  687. 

We  invite  attention  to  a  somewhat  elabo- 
rate discussion  of  the  subject  found  in  a  note 
to  Tuttle  v.  Tuttle,  supra,  reported  in  8  Ann. 
Caa.  262,  where  the  leading  English  and  many 
American  cases  are  cited  in  which  the  doc- 
trine as  announced  in  Tuttle  v.  Tuttle  is  up- 
held. The  annotators  in  their  discussion  of 
the  question  say: 

"Prior  to  its  existence  a  corporation  can 
have  no  agents  or  representatives,  and  it 
would  be  Impossible  for  a  promoter  to  bind 
the  corporation  by  contracts  made  prior  to 
its  incorporation.  The  courts  of  law  have 
uniformly  held  that  a  corporation  is  not 
bound  to  perform  a  contract  entered  into  by 
its  promoters  on  its  behalf  and  in  contempla- 
tion of  its  organization.  And  the  corporatioto 
afterwards  formed  will  not  be  held  liable  in 
law  on  such  contracts,  unless  there  can  be 
shown  some  intervening  circumstances  oc- 
curring subsequently  to  the  incorpor&tioli 
that  would  impose  the  liability.  .  .  . 
While  a  contract  entered  into  between  the 
promoters  of  a  proposed  corporation  and 
third  parties  h^S  no  binding  effect  upon  the 
corporation  thereafter  formed,  yet  it  usually 
lies  within  the  power  of  the  corporation  to 


adopt  the  contract  and  thereby  to  make,  in 
effect,  a  new  contract  with  sueh  third  par- 
ties." 

[25]  Applying  the  foregoing  principle  of 
law  to  the  facts  in  this  ease  viewed  in  the 
light  most  favorable  to  the  respondent,  it 
necessarily  follows  that  he  cannot  recover 
from  appellant  for  services  rendered  in  pre* 
paring  the  articles  of  incorporation.  More* 
over,  the  record  affirmatively  shows  that  there 
was  no  agreement  whatever  to  the  effect  that 
the  corporation  should  pay  respondent  for 
those  services.  And  it  further  clearly  ap- 
pears that  the -purpose  of  these  three  pro- 
moters, respondent,  Harding,  and  Barlow,  in 
organizing  the  corporation,  was,  primarily* 
to  create  a  purchaser  for  the  land  covered 
by  their  option.  From  the  sale  of  this  land 
to  the  corporation  the  partnership  expected 
to  and  did  in  fact  realize  a  profit  of  more 
than  $13,000.  Therefore  what  these  partiee 
did  towards  organizing  a  corporation  was 
more  in  the  Interest  of  the  partnership  than 
it  was  in  the  interest  of  the  prospective  stock- 
holders. In  other  words,  the  creating  of  the 
corporation,  so  far  as  they  were  concerned, 
was  merely  carrying  out  the  scheme  of  the 
partnership  by  which  it  intended  to  and  in 
fact  did  dispose  of  the  land  mentioned.  And 
the  undisputed  evidence  shows  that  in  fur- 
therance of  this  scheme  respondent's  co- 
partners, Harding  and  Barlow,  as  an  induce- 
ment to  others  to  subscribe  and  pay  for 
interests  in  the  land  covered  by  the  opinion, 
promised  these  prospective  stockholders  that 
when  the  corporation  was  organized  they 
should  receive  their  pro  rata  of  shares  of  the 
capital  stock  without  cost  other  tfaan  the 
price  paid  for  the  respective  interests.'  There- 
fore whatever  service  were  rendered  by  re- 
spondent in  organizing  the  corporation  must 
be  deemed  to  have  been'  rendered  in  pursu- 
ance of  that  agreement,  and  under  no  rule  of 
law  can  the  services  be  held  to  be  a  proper 
charge  against  the  corporation. 

We  are  also  of  the  opinion  that  respond- 
ent's claim  for  services  rendered  in  the  copy- 
ing or  having  copied  the  "guaranteed  harvest 
certificates"  is  as  groundless  as  his  claim 
for  services  rendered  in  the  drawing  up  of 
the  articles  of  incorporation.  As  we. have 
pointed  out  in  the  foregoing  statement  of 
facts,  the  services  rendered  by  him  in  pre- 
paring the  certificates  were  rendered  during 
the  time  he  was  president  and  general  man- 
ager of  the  company.  And  [26]  the  evidence 
shows  that  during  the  time  he  was  drawing 
a  salary  of  $100  per  month  as  gener«bl  man- 
ager of  the  eompany  at  least  a  portion  of  the 
services  was  rendered.  Furthermore,  his  own 
evidence,  which  we  have  set  forth  in  tke 
statement  of  facts,  shows  that  about  all 
respondent  did  in  the  preparation  of  the  cer- 
tificates was  to  see  to  tt  that  copies  w«re 
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made  from  a  form  furnished  by  him  bj  two 
of  the  directors.  On  direct  examination  re- 
spondent testified  on  this  point  as  follows: 

'*I  prepared  these  contracts;  that  is,  the 
legal  part  of  them.  Mr.  Kimball  and  Shipp 
prq>ared  the  form  of  the  paper." 

It  thus  clearly  appears  from  his  own  testi- 
mony that  the  services  were  of  the  character 
that  a  business  manager  would  ordinarily  be 
expected  to  perform  for  his  company. 

The  judgment  is  reversed.  The  admitted 
facts  in  this  ease  absolutely  preclude  respond- 
ent from  recovering  anything  from  the  corpo- 
ration for  the  services  alleged  in  the  com- 
plaint or  any  part  thereof.  The  trial  court 
is  therefore  directed  to  dismiss  the  action. 
Cost  to  appellant. 

Straup  and  Frick,  JJ.,  concur. 


NOTB. 

Liability  of  Corporation  to  Tliird  Par* 
ties  on  Coatraots  of  Its  Promoters* 

Introductory,    105. 

At  Law,   105. 

In  Equity,  .106. 

Adoption  of  Contract  by  Corporation,  106. 

Liability  Imposed  by  Charter,  109. 


Introductory, 

It  is  the  purpose  of  this  note  to  discuss 
the  recent  cases  involving  the'liabilil^  of  a 
corporation  to  third  persons  on  the  contracts 
of  its  promoters.  The  earlier  cases  are  col-« 
lected  in  the  notes  to  Tuttle  ▼.  George  A; 
Tuttle  Co.  8  Ann.  Cas.  260,  and  Moore,  etc^ 
Hardware  Co.  v.  Towers  Hardware  Co.  13 
Am.  St.  Rep.  23. 

At  Law. 

At  law  a  corporation  is  not  liable  to  third 
persons  on  the  contracts  of  its  promoters' 
entered  into  in  its  behalf.  Previous  to  in- 
corporation, as  it  has  no  existence,  it  can' 
have  no  representatives  and  cannot  be  bound. 
The  occurrence  of  some  ihtervenin^  circum- 
stance after  incorporation  is  necessary  to  im- 
pose liability. 

.^^Zand.— Kelner  v.  Baxter,  L.  R.  2  C.  P. 
174;  North  Sydnev  *  Invest,  etc.  Co.  v.  Hig- 
gins,  [1899]  A.  C.  ^63. 

Canada. — See  Clergue  v.  Humphrey,  31 
Can.  Sup.  Ct.  66;  Thomson  v.  Feeley,  41  U. 
C.  Q.  B.  229;  Crane  y.  Lavoie,  22  Manitol)a 
L.  Rep.  330,  4  Dominion  L.  Rep.  21  West  L. 
Rep.  313. 

United  States. --We\BB  t.  Arnold  Print 
Works,  188  Fed.  688;  Kline  v.  Royal  Ins. 
Co.  192  Fed.  378;  In  re  Ballou,  215  Fed.  810. 
See  also  In  re  Quality  Shoe  Shop,  212  Fed: 
321. 


CcUifomta.— Peek  v.  Steinberg,  163  Cal. 
127,  124  Pac.  834;  Rideout  v.  National  Home- 
stead Assoc.  14  Cal.  App.  349,  112  Pac.  192. 

Florida. — See  Sumner-May  Hardware  Co. 
V.  Scally,  66  Fla.  93,  62  So.  900. 

Geof-^.— Mitchell  v.  Gifford,  133  Ga.  823, 
67  S.  E.  197, 

Indiana. — Cushion  Heel  Shoe  Co.  v.  Hartt, 
181  Ind.  167,  103  N.  E.  1063,  50  L.R.A.(N.S.) 
979. 

/010a.— See  Marshalltown  First  Nat.  Bank 
V.  Church  Federation,  129  la.  268,  105  N. 
W.  678. 

Missouri. — ^Van  Noy  v.  Central  Union  F. 
Ins.  Co.  168  Mo.  App.  287,  153  S.  W.  1090; 
Quinn  v.  American  Bankrs'  Assur.  Co.  183 
Mo.  App.  8,  165  S.  W.  823.  See  also  Richard 
Brown,  etc.  Contracting  Co.  v.  Bambrick 
Bros.  Const.  Co.  150  Mo.  App.  505,  131  S. 
W.  184;  Taylor  v.  St.  Louis  Nat.  L.  Ins. 
Co.  181  S.  W.  8. 

New  Jersey. — Atlantic  City  R,  Co.  v. 
Wood,  78  N.  J.  Eq.  298,  81  Atl.  1132,  af- 
firming decree  Seacoast  R.  Co.  v.  Wood,  65 
N.  J.  £q.  530,  56  Atl.  337;  Hudson  Milling 
Co.  V.  Higgins,  85  N.  J.  L.  268,  88  AtL 
1079. 

New  York, — ^Horowitz  v.  Broads  Mfg.  Co. 
54  Misc.  569,  104  N.  Y.  S.  988. 

Pennsylvania. — See  Fell  v.  Schlieper,  21 
Pa.  Dist.  989.  Compare  Girard  v.  Case  Bros. 
Cutlery  Co.  225  Pa.  St.  327,  74  Atl.  201. 

Texas. — ^American  Home  L.  Ins.  Co.  v.  Jen- 
kins, 138  S.  W.  424;  Exline-Reimers  Co.  v. 
Love  Star  L.  Ins.  Co.  171  S.  W.  1060.  See 
also  Commonwealth  Bonding,  etc.  Ins.  Co.  v. 
Thurman,  176  S.  W.  762. 

Utah. — See  the  reported  case. 

Virgi'nia. — Compare  Strause  v.  Richmond 
Woodworking  Co.  109  Va.  724,  65  S.  E.  659, 
132  Am.  St  Rep.  937. 

Thus  in  Peek  v.  Steinberg,  163  Cal.  127, 
124  Pac.  834,  the  court  said:  "It  is  quite 
apparent  that  the  judgment  against  The 
Greater  City  Lumber  Company  cannot  be  sus- 
tained. The  Corporation  was  not  a  party  to 
the  agreement,  and  the  writing,  on  its  face, 
did  not  assume  to  bind  any  one  but  the  three 
individuals  who  executed  it.  The  concluding 
words  of  the  ^per  indicate  that  the  signers 
eohtemplated  that  a  further  contract,  between 
Peek  and  the  corporation,  should  be  made. 
But  it  is  not  alleged  that  this  provision  was 
carried  out."  And  in  Cushion  Heel  Shoe  Co. 
V.  Hartt,  181  Ind.  167,  103  N.  E.  1063,  it 
was  said:  "It  is  certain  that,  under  ordi- 
nary circumstances,  a  corporation  cannot  be 
sued  successfully  on  a  contract  made  for  its 
benefit  by  its  projectors  before  its  corpora- 
tion. Contracts  of  this  character,  however, 
are  not  void  but  voidable  and  it  is  well  set- 
tled in  nearly  all  jurisdictions  that  in  so 
far  as  they  are  not  ultra  vires,  such  contracts 
may  become  binding  on  the  corporatioii   if 
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ratified  by  it,  either  expressly  or  by  impli- 
cation, after  its  organization."  So  in  Quinn 
V.  American  Bankers'  Assur.  Co.  183  Mo. 
App.  8,  165  S.  W.  823,  tbe  court  said:  "The 
rule  is,  that  although  the  corporation  can 
incur  no  liability  until  it  has  an  existence — 
that  is,  until  the  breath  of  corporate  life  is 
infused  into  it — for  that,  until  then  it  may 
have  no  authorized  agent  to  enter  into  con- 
tracts, it  may  nevertheless  subsequently, 
when  the  organization  is  complete,  adopt 
obligations  created  for  its  benefit  by  the  pro- 
moters." Likewise  in  Sumner-May  Hard- 
Ware  Co.  V.  Scally,  66  Fla.  93,  62  So.  900, 
it  was  said:  "The  settled  general  rule  is 
that  contracts  made  for  a  corporation  by  its 
promoters  prior  to  its  creation  are  not  en- 
forceable by  or  against  the  corporation  after 
its  organization."  But  in  Strause  v.  Rich- 
mond Woodworking  Co.  109  Va.  724,  65  S. 
E.  659,  132  Am.  St.  Rep.  937,  wherein  the 
evidence  consisted  of  oral  statements  and 
correspondence  tending  to  show  the  intentions 
of  the  contracting  parties  as  to  the  liability 
for  supplies  furnished  to  a  corporation,  the 
trial  court  gave  an  instruction  to  the  jury 
directing  their  attention  to  the  written  evi- 
dence only,  ignoring  the  oral  testimony  and 
authorizing  a  verdict  on  this  evidence.  Hold-- 
ing  the  giving  of  that  instruction  to  be  re- 
versible error,  the  appellate  court  said: 
"Upon  the  soundest  reasoning,  the  tendency 
of  the  courts  in  recent  years  is  to  an  adher- 
ence to  the  doctrine,  that  those  dealing  with 
promoters  should  be  left  with  the  double 
security  of  the  promoter  and  the  company 
when  one  is  formed,  unless  it  clearly  appears 
that  the  liability  of  the  promoter  was  not 
intended,  or  that  it  was  intended  to  be  re- 
leased when  the  liability  of  the  corporation 
began." 

In  Equity, 

In  equity  the  courts  refuse  to  enforce 
against  a  corporation  a  contract  made  on 
its  behalf  by  its  promoters,  unless  there  ap- 
pears to  be  some  sound  equitable  reason  de- 
manding its  enforcement.  Bloom  v.  Home 
Ins.  Agency,  91  Ark.  367,  121  S.  W.  293; 
Bobzin  v.  Gould  Balance  Valve  Co.  140  la, 
744,  118  N.  W.  40;  Pond  v.  Atlaiitie  Tern^ 
Cotta  Co.  137  App.  Div.  671,  122  N.  Y.  S» 
425 ;  Weathersby  v.  Texas,  etc.  Lumber  Co. 
(Tex.)  146  S.  W.  243,  180  S.  W.  736.  See 
also  Hawkeye  Ck>ld  Dredging  Co.  ▼.  State 
Bank,  157  Fed..  253;  In  re  Lance  Lumber  Co. 
2Z4  Fed.  598;  M^tle.  v.  Jack  Waite  Mln. 
Co.  24  Idaho  613,  135  Pac.  854,  affirmed  on 
rehearing  24  Idaho  639,  136  Pac.  1130; 
Swarthmore  Lumber  Co.  ▼.  Parks,  72  W.  Va. 
625,  79  S.  E.  723.  Thus  in  Bond  v.  Atlantic 
Terra  Cotta  Co.  137  App.  Div.  671,  122  N. 
y.  8.  425,  the  court  jaid:    "Tlie  law  Is  well 


settled  that  the  promoters  could  make  no 
contract  for  the  corporation  and  that  it  came 
into  existence  unfettered  by  any  eontraet 
obligations,  and  could  become  bound  by  said 
agreement  only  by  subsequent  acts  of  ita 
board  of  directors  or  officers  within  the  ap- 
parent scope  of  their  duties  by  ratifying  or 
accepting  or  adopting  it." 

Adoption  of  Contract  hy  Corporation, 

A  contract  -entered  into  between  tl^e  pro- 
moters of  a  proposed  corporation  and  third 
persons  is  not  binding  on  the  corporation 
thereafter  formed,  but  it  usually  lies  within 
the  power  of  the  corporation  to  adopt  the 
contract  and  thereby  make,  in  effect,  a  new 
contract  with  such  persons.  Bloom  v.  Home 
Insurance  Agency,  91  Ark.  367,  121  S.  W. 
293;  Peek  v.  Steinberg,  163  Cal.  127,  124 
Pac.  834;  McCally  v.  Blae  Ribbon  Gum  Co. 
173  III.  App.  66;  Van  Noy  v.  Central  Union 
F.  Ins.  Co.  168  Mo.  App.  287,  163  S.  W. 
1090;  Quinn  v.  American  Bankers'  Assur. 
Co.  183  Mo.  App.  8,  165  S.  W.  823;  Stilwell 
v.  Spokane  Alarm  Co.  66  Wadh.  703,  120 
Pac.  85.  And  see  the  reported  case.  See 
also  Rideout  v.  National  Homestead  Assoc. 
14  Cal.  App.  349,  112  Pac.  192;  Mitchell  ▼. 
Gifford,  133  Ga.  823,  67  S.  E.  197;  Henry 
Gold  Min.  Co.  v.  Henry,  25  Idaho  333,  137 
Pac.  523;  Marshalltown  First  Bank  v.  Church 
Federation,  129  la.  268,  105  N.  W.  578; 
Teeple  v.  Hawkeye  Gold  Dre4ging  Co.  137  la. 
206,  114  N.  W.  906;  Richard  Brown,  etc. 
Contracting  Co.  v.  Bambrick  Bros.  Const.  Co. 
160  Mo.  App.  506,  131  8.  W.  134;  American 
Home  L.  Ins.  Go.  ▼.  Jerkins  (Tex.)  138  S. 
W.  424.  Thus  in  McCally  y.  Blue  Ribbon 
Gum  Co.  173  111.  App.  66,  it  appeared  that 
the  plaintiff,  an  attorney  at  law,  brought  suit 
for  money  paid  out  and  services  rendered  at 
the  request  of  two  promoters.  It  was  shown 
by  the  minutes  of  the  corporation  that  at 
the  first  meeting  of  directors,  held  lour  days 
before  the  company  was  authorized  to  do 
busineis,  the  secretary  by  a  vote  was  in- 
structed to  "draw  an  order  on  the  treasurer 
for  the  payment  of  all  bills  for  expense  of 
incorporating,  for  the  sale  ojf  certificates  of 
stock  and  records  incidental  thereto.^'  Fol- 
lowing this  was  a .  statement,  not  dated, 
signed  by  the  full  board  of  directors,  that 
"the  above  and  foregoing  minutes  are  hereby 
ratified,  affirmed  and  approved."  The  court 
said:  "The  foregoing  faets  are  sufficient  to 
evidence  the  adoption  and  assumption  by  the 
compa^iy  of  the  indebtedness  due  plaintiff^ 
and  the  judgment  is  therefore  affirmed." 

The  English  and  Canadian  rule  is  that  a 
contract  made  by  a  promoter  with  third  per- 
sons cannot  be  adopted,  by  the  corporation 
after  ita  creation,  but  that  the  corporation 
must  enter  into  a  new  and  original  contract 
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in  order  to  be  bound.  Kelner  t.  Baxter,  L. 
•  R.  2  C.  P.  174;  North  Sydney  Inveftt.  etc. 
Co.  V.  Higgins  [189d]  A.  C.  263.  See  also 
Thomson  v.  Feeley,  41  U.  C.  Q.  B.  229 ;  Crane 
V.  Lavoie,  22  Manitoba  L.  Bep.  330,  4  Bo- 
minion  L.  Rep.  175,  21  Wedt.  L.  Bep.  313. 
Thus  in  Kelner  v.  Baxter,  L.  K  2  C.  P.  174, 
Erie,  C.  J.,  said :  "I  agree  that  if  the  Grave- 
send  Royal  Alexandra  Hotel  Company  had 
been  an  existing  company  at  this  time,  the 
persons  who  signed  the  agreement  would  have 
signed  as  agents  of  the  company.  But  as 
there  was  no  company  in  exist^ce  at  the 
time,  the  agreement  would  be  wholly  inopera- 
tive unless  it  were  held  to  be  binding  on  the 
defendants  personally.  The  cases  referred  to 
in  the  course  of  the  argument  fully  bear  out 
the  proposition  that,  where  a  contract  is 
signed  by  one  who  professes  to  be  signing  'as 
agent,'  but  who  has  no  principal  existing  at 
the  time,  and  the  contract  would  be  alto- 
gether inoperative  unless  binding  upon  the 
person  who  signed  it^  he  is  bound  thereby: 
and  a  stranger  cannot  by  a  subsequent  rati*- 
fication  relieve  him  from  that  responsibility. 
When  the  company  came  afterwards  into  ex- 
istence it  was  a  totally  new  creature,  having 
rights  and  obligations  from  that  time,  but 
not  rights  or  obligations  by  reason  of  any- 
thing which  might  have  been  done  before. 
It  was  once,  indeed,  thought  that  an  inchoate 
liability  might  be  incurred  on  behalf  of  a 
proposed  company,  which  would  become  bind- 
ing on  it  when  subsequently  formed :  but  that 
notion  was  manifestly  contrary  to  the  prin- 
ciples upon  which  the  law  of  contract  is 
founded.  There  must  be  two  parties  to  a 
contract;  and  the  rights  and  obligations 
which  it  creates  cannot  be  transferred  by  one 
of  them  to  a  third  person  who  was  not  in  a 
condition  to  be  bound  by  it  at  the  time  it 
was  made.''  And  in  North  Sydney  Invest, 
etc.  Co.  V.  Higgins  [1899]  A.  C.  263,  the 
court  said  that  it  did  "not  think  that  the 
adoption  and  confirmation  by  directors  of  a 
contract  made  before  the  formation  of  the 
company  by  persons  purporting  to  act  on 
behalf  of  the  company  creates  any  eontractukl 
relation  whatever  between  the  company  and 
the  other  party  to  the  contract,  or  imposes 
any  obligation  whatever  on  the  company  to- 
wards that  party." 

An  express  ratification  was  held  to  be  nec- 
essary in  Cushion  Heel  Shoe  Co.  v.  Hartt, 
181  ind.  167,  103  N.  E.  1063,  whemn  it 
was  contended  that  the  corporation  was 
bound  on  an  implied  contract  by  an  accep- 
tance of  the  benefits  of  the  services  rendered. 
The  court  said:  ''We  believe  that  the  better 
reason  and  the  weight  of  authority  support 
the  holding  that,  in  the  absence  of  statutory 
or  charter  provisions,  a  corporation  will  be 
held  liable  for  services  rendered  by  its  pro- 
moters before  incorporation*  only  v^en,  by 


express  action. taken  after  it  has  become  a 
legal  entity,  it  recognizes  or  affirms  such 
claim."  However,  in  Van  Noy  v.  Central 
Union  F.  Ins.  Co.  168  Mo.  App.  287,  153  S. 
W.  1090,  the  court  said:  "After  becoming 
a  legal  entity  the  corporation  has  the  option 
of  repudiating  contracts  for  its  benefit  made 
by  its  promoters  and  the  exercise  of  such 
option  may  be  manifested  as  well  by  the  ac- 
ceptance and  retention  of  the  benefits  of  such 
contract  as  by  an  express  formal  ratifica- 
tion." And  in  the  case  of  In  re  Quality  Shoe 
Shop,  212  Fed.  321,  it  appeared  that  a  pro- 
moter, already  engaged  in  the  sale  of  shoes, 
intending  that  the  corporation  should  take 
over  his  business  entered  into  a  lease  for  the 
premises  occupied  on  behalf  of  the  corpora- 
tion. Holding  that  the  lease  was  impliedly 
ratified  by  the  corporation,  the  court  said: 
"The  lease  was  never  formally  assigned  to 
the  corporation,  and  the  corporation  never 
accepted.it  by  any  formal  official  action.  But 
neither  of  these  steps  was  essential.  The 
substance  and  reality  of  this  family  transac- 
tion appear  to  be  plain  enough.  When  Cohen 
signed  the  lease,  he  was  acting  as  promoter 
and  agent  of  a  corporation  then  on  the  point 
of  being  iormed,  and  (while  he  may  have 
bound  himself  also  by  the  execution  of  the 
lease)  I  have  no  doubt  that  he  intended  to 
bind  the  corporation,  and  I'  find  as  a  fact 
tiiat  he  was  acting  in  its  behalf.  That  the 
corporation  could  ratify  this  previously  un- 
authorized act  done  for  its  benefit  is  a  prop- 
osition that  needa  no  citation  of  authority  to 
support  it;  and  that  such  ratification  might 
be  proved  by  the  company's  conduct  as  com- 
pletely as  by  a  formal  corporate  act  is  I 
think  equally  plain."  See  to  the  same  effect, 
Central  Trust  Co.  v:  Lappe,  216  Pa.  St.  549, 
65  Atl.  1111. 

Where  a  contract  is  made  by  promoters,  in 
behalf  of  and  for  the  benefit  of  a  corporation 
to  be  formed  thereafter,  and  the  corporation 
after  its  organization,  with  full  knowledge  of 
all  the  facts,  enters  into  the  enjoyment  of 
the  contract  or  receives  the- benefits  accruing 
therefonder,  it  will  be  held  liable  as  on  an 
original  contract.  The  corporation  cannot 
accept  and  retain  the  benefits  ol  the  contracts 
of  its  promoters  without  taking  on  itself  the 
burdens  and  liabilities  thereof.  Hawkeye 
Gold  Dredging  Co.  v.  State  Bank,  157  Fed. 
253;  In  re  Ballou,  215, Fed.  810;  Mantle  v. 
Jack  Waite  Min.  Co,  24  Idaho  613y  136  Pac. 
854,  affirmed  <m  rehearing  24  Idaho  639,  186 
Pac.  1130;  Maryland  Apartment  House  Co. 
V.  Glenn,  108  Md.  377,  70  Atl.  216;  Bobzin  v. 
Gould  Balance  Valve  Co.  140  la.  744,  118  N. 
W.  40-,  Van  Noy  v.  Central  Union  F.  Ins, 
Co.  168  Mo..  App.  287,  153  S.  W.  1090;  Pear- 
sail  V.  Tennessee  Cent.  R.  Co.  2  Tenn.  Gh. 
App.  682;  See  also  Jones  v;  Allert,  161  Cal. 
234,    118    Pac.    794;    Exline-Reimera   Co.   v. 
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Lone  Star  Ins.  Co.  (Tex.)  171  S.  W.  1060. 
Compare  Cushion  Heel  Shoe  Co.  v.  Hartt,  181 
Ind.  167,  103  N.  E.  1063.  Thus  in  Hawkeye 
Gold  Dredging  Co.  v.  State  Bank,  157  Fed. 
253,  the  court  held  that  where  promoters  have 
purchased  property  before  incorporation,  on 
a  transfer  and  acceptance  by  the  corporation 
of  the  property,  it  must  pay  the  purchase 
price,  when  by  its  articles  of  incorporation 
it  has  the  authority  to  Incur  and  pay  the 
liabilities  for  property  so  acquired.  And  in 
the  case  of  In  re  Ballou,  216  Fed.  810,  the 
court  said  tersely:  "If  a  corporation  after 
it  is  organized  adopts  such  a  contract,  it  la 
bound  thereby  and,  if  it  accepts  the  benefits 
of  the  contract,  it  thereby  adopts  it."  So  in 
Van  Noy  v.  Central  Union  F.  Ins.  Co.  168 
Mo.  App.  287,  153  S.  W.  1090,  the  court  said: 
"Defendant  became  a  corporate  entity  for  the 
purpose  of  entering  into  contracts  for  the 
sale  of  its  capital  stock  on  April  2,  1910, 
when  it  received  its  first  certificate  .  .  . 
and  in  accepting  the  benefits  of  the  contracts 
its  promoters  had  procured  from  plaintiff,  it 
adopted  those  contracts  as  its  own  and  took 
them  with  all  their  burdens  and  infirmities." 
Likewise  in  Kline  v.  Royal  Ins.  Co.  192  Fed. 
378,  it  was  said:  "In  the  case  at  bar  the 
corporation  certainly  ratified  the  contract  on 
December  16,  1908,  when  Kline's  accounts 
were  passed.  Moreover,  even  if,  as  president 
and  manager  of  the  company,  Kline  could  not 
virtute  officii  take  out  insurance,  the'  oorpora- 
tion  ratified  the  policies  by  inaction  after  the 
corporation  was  formed,  for  they  were  in  the 
corporation's  possession.  It  is  of  no  conse- 
quence, however,  to  determine  when  the  rati- 
fication occurred  at  the  earliest,  for  it 
certainly  occurred  before  any  fire.**  In  Brad- 
shaw  V.  Jones  (Tex.)  152  S.  W.  695,  it  ap- 
peared that  the  plaintiff's  services,  contracted 
for  by  promoters,'  were  actually  rendered  for 
the  corporation  after  its  inception.  The 
court  held  that  the  plaintiff  had  a  right  of 
action  against  the  corporatioQ  and  not 
against  the  promoters.  So  in  Girard  v.  Case 
Bros.  Cutlery  Co.  225  Pa.  St  327,  74  AtL 
201,  it  appeared  that  the  plaintiff  entered 
into  the  service  of  a  corporation  and  so  con- 
tinued for  some  time  in  pursuance  of  a  con- 
tract made  with  the  promoter.  The  court 
said  that  the  contract  "would  be  binding 
upon  the  present  corporation  unless  it  was 
renounced  and  disapproved  by  its  directors.'' 
And  it  was  held  that  there  was  "no  evidence 
in  the  case  that  the  new  corporation  took  any 
official  action  expressing  its  disapproval  of 
the  contract  made  between  the  plaintiff  and 
the  promoters." 

In  Marshalltown  First  Nat.  Bank  v. 
Church  Federation,  129  la.  268,  105  N.  W. 
578,  it  appeared  that  a  promoter  contracted 
with  a  third  person  to  pay  him  a  commission 
for  the  procurement  of  members  to  the  or- 


ganization contemplated.  The  court  said: 
"The  association  could  not  ratify  an  agree-* 
ment  which  it  was  prohibited  from  originally 
making.  It  was  organized  under  chapter  0 
of  the  title  9  of  the  Code,  and  section  1833 
provides  that  'such  associations  shall  not 
employ  paid  agents  in  soliciting  and  procur- 
ing membera,  except  in  the  organization  or 
building  up  of  subordinate  bodies  or  grant- 
ing members  inducements  to  procure  new 
members.'  ...  He  undertook  to  do  some- 
thing which  the  statute  prohibited  the  asso- 
ciation from  employing  him  to  do,  and  for 
this  reason,  the  contract  to  compensate  him 
was  ultra  vires,  and  therefore  not  subject 
to  ratification."  In  Exline-Reimers  Co.  v. 
Lone  Star  L.  Ins.  Co.  (Tex.)  171  S.  W.  1060, 
it  appeared  that  after  the  charter  of  a  cor- 
poration was  filed  the  corporators  attempted 
to  assign  it  to  a  promoter.  He  thereafter  se- 
lected a  board  of  directors,  who  in  turn  se- 
lected officers,  one  of  whom  accepted  certain 
material  necessary  to  the  conduct  of  the  busi- 
ness and  promised  that  the  corporation  would 
pay  for  it.  In  affirming  a  judgment  for  the 
corporation,  the  court  said  that  there  was 
nothing  in  the  act  under  which  it  was  cre- 
ated, which  would  by  reasonable  deduction  or 
inference  authorize  the  corporators  by  simple 
assignment  of  the  charter  to  confer  on  others 
even  the  authority-  conferred  on  them,  much 
less  authorize  their  assignee  to  do  that  which 
the  state  denied  the  original  corporators  the 
right  to  do;  and  that  without  in  the  least 
restricting  the  authority  conferred  on  the 
corporators,  it.  was  clear  that  their  authority, 
after  the  charter  was  approved,  was  to  do 
the  things  specified  by  the  act;  i.  e.,  sell 
stock,  invest  same,  call  a  meeting  of  the 
stockholders,  and  to  do  any  and  all  other 
incidental  or  necessary  things  thereto  or  rea- 
sonably to  be  inferred.  Compare  Bobzin  ▼. 
Gould  Balance  Valve  Co.  140  la.  744,  118  N. 
W.  40. 

However,  in  Rideout  v.  National  Home- 
stead Assoc.  14  Cal.  App.  349,  112  Pac.  192, 
it  was  said:  "It  is  incumbent  upon  a  party 
claiming  a  resulting  benefit  to  show  actual 
ratification,  or  some  affirmative  act  from 
which  it  may  be  inferred.  Ratification  will 
not  be  presumed,  even  when  the  corporation 
has  received  benefits,  unless  actual  knowledge 
of  the  specific  contract  cMit  ot  which  the 
benefits  arose  is  made  to  appear  .  .  .  and 
the  same  knowledge  is  essential  in  consider- 
ing the  question  of  estoppel."  In  Teeple  y. 
Hawkeye  Gold  Dredging  Co.  137  la.  206.  114 
N.  W.  906,  the  court  said:  "Assuming  that 
ratification-  may  be  implied  from  an  accep- 
tance and  retention  of  the  proceeds  or  bene- 
fits of  such  a  contract,  still  two  things  in 
addition  to  the  fact  that  the  benefits  of  the 
contract  came,  into  the  hands  of  the  company 
are  essential  to  be  proven — ^the  ratification 
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must  be  by  tbe  oiBoer  or  governing  body 
bftTing  Butbority  to  make  or  enter  into  such 
a  contract,  and  the  ratification  must  be  upon 
inll  knowledge/ 


99 


Liability  Imposed  by  Charter, 

In  Hawkey e  Gold  Dredging  Co.  v.  State 
Bank,  157  Fed.  253,  wherein  it  appeared  that 
the  articles  of  incorporation,  binding  when 
executed,  provided  for  the  assumption  of  lia- 
bilities incurred  before  incorporation,  the  cor- 
poration was  held  to  be,  liable  to  pay  for 
property  acquired  by  its  promoters  of  which 
it  had  accepted  a  transfer. 
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Vermont  Sifpreme  Court — Febmary  6,  1914. 
87  Vt.  430;  89  Ail.  40S. 


PArtnerililp    —   Pow«r    of    PArtner    to 
BiAd  Firm* 

A  partner  may  bind  the  firm  when  acting 
therefor  within  the  scope  of  the  partnership 
business. 

[See  12  Am.  St.  Kep.  304.] 

PoiBTor  of  Majority  of  Partners, 

In  case  of  a  diversity  of  opinion  regarding 
the  internal  afi'airs  of  a  partnership,  part- 
nerships act  by  a  majority,  and  such  a  ma- 
jority, when  acting  in  good  faith  and  within 
the  scope  of  the  partnership  business,  binds 
the  firm. 

[See  note  at  end  of  this  case.] 


A  majority  of  the  members  of  a  partner- 
ship engaged  in  manufacturing  butter  tubs 
which  had  sold  its  plant  and  most  of  its  per- 
sonal property,  but  which  still  had  some  per- 
sonal property  and  some  debts  due  it,  and 
whieh  BO  far  as  appeared  had  not  gone  out 
of  business,  have  implied  authority  to  em- 
ploy a  person  to  examine  the  books  and  af- 
fairs of  the  partnership  and  ascertain  its 
financial  standing  and  to  fix  his  compensa- 
tion either  before  or  after  the  work  is  com- 
pleted. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  against  a  partnership  by  a 
person  employed  by  a  majority  of  the  mem- 
oers  to  examine  its  books  and  affairs  and 
ascertain  its  financial  standing,  where, 
though  it  appeared  that  it  had.  sold  most  of 
its  property,  there  was  no  finding  that  it  had 
gone  out  of  business,  or  that  the  firm  was 
not  to  continue,  this  cannot  be  assumed  in 
order  to  hold  a  judgment  for  plaintiff  erro- 


neous on  the  ground  that  such  members  of 
the  firm  had  no  authority  to  bind  it. 
[See  note  at  end  of  this  case.] 

Exceptions  from  Orleans  County  Court: 
Stanton,  Judge. 

Action  on  account  stated.  W,  W.  Reirden, 
plaintiff,  and  Stephenson,  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  allege  ex- 
ceptions. The  facts  are  stated  in  the  opinion. 
Afetbmed. 

Fred  8.  WHght  for  defendants. 
W.  W,  Reirden  for  plaintiff. 

[431]  Powers,  C.  J.— The  action  is  gen- 
eral assumpsit  on  an  account  stated.  The 
defendants  were  partners  iii  the  manufacture 
of  butter  packages.  Stephenson  had  but'  lit- 
tle to  do  with  the  ajffairs  of  the  firm;  Valley 
.worked  for  the  firm  as  a  laborer,  and  knew 
but  little  regarding  its  business  affairs; 
Wright  kept  the  books  and  seems  to  have  been 
the  business  man  of  the  concern.  About 
March  1,  1910,  the  firm  sold  its  plant  and 
most  of  its  personal  property.  Some  personal 
property  and  some  debts  due  the  firm  re- 
mained as  assets  of  the  partnership.  In  May 
of  tlie  same  year,  Stephenson  and  Valley, 
acting  for  the  partnership,  employed  the 
pl&intiff  to  examine  the  books  and  affairs 
of  the  partnership  and  ascertain  its  financial 
standing.  Both  represented  to  the  plaintiff 
that  they  were  acting  for  the  partnership^ 
and  the  plaintiff  understood  that  his  engage- 
ment was  for  and  in  behalf  of  the  firm.  The 
court  below  did  not  find  that  Wright  specifi- 
cally agreed  to  the  plaintiff's  employment, 
but  did  find  that  he  knew  that  the  work  was 
being  done  by  the  plaintiff  and  gave  some 
assistance  therein. 

After  the  work  was  completed,  Stephenson 
and  Valley  agreed  with  the  plaintiff  that 
there  was  due  him  from  the  partnership  for 
this  service  the  sum'  of  $20o.  Valley  died 
and  Stephenson  went  into  bankruptcy  before 
this  suit  was  brought.  Judgment  below  was 
for  the  plaintiff  and  Wright  excepted. 

A  partner  may,  by  force  of  the  relation, 
bind  his  firm  when  acting  therefor  within 
the  scope  of  the  partnership  business.  It  was 
said  by  this  Court  in  Scott  v.  Shipherd,  3  Vt^ 
104,  that  a  partner  could  bind  his  firm  by 
a  contract  when  the  subject  matter  thereof  is 
consistent  with  the  business  of  the  partner- 
ship. In  case  ol  a  diversity  of  opinion  re- 
garding their  internal  affairs,  [432]  partner- 
ships act  by  a  majority,  and  such  a  majority, 
when  acting  in  goo4  faith  and  within  the 
scope  of  the  partnership  business,  binds  the 
firm. 

The  case  in  hand  comes  within  these  rules. 
The  busines  for  whidi  the  plaintiff  was  en- 
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gaged  was  within  the  scope  of  the  fii*m*8  buai- 
nesB.  To  be  sure,  it  was  not  a  part  of  the 
actual  processes  of  manufacturing  butter 
tuba,  or  selling  personal  property,  or  collect- 
ing outstanding  bills.  But.it  none  the  less 
pertained  to  the  affairs  of  the  partnership, 
and  the  contrary  not  appearing,  we  must 
assume  tliat  it  was  warranted  by  the  exigen- 
cies of  the  business  and  beneficial  thereto. 
It  was  much  like  the  employment  of  extra 
help  to  take  an  inventory  of  a  mercantile 
business.  In  the  case  of  a  going  concern, 
there  could  not  be  much  doubt  of  the  charac- 
ter of  this  service.  But  Wright  contends  that 
this  firm  had  gone  out  of.  business,  to  all  in- 
tents  and  purposes.  In  this  claim,  he  is  out- 
side the  findings.  For  aught  tliat  appears, 
the  firm  was  to  continue,  and  the  investiga- 
tion contracted  for  required  to  determine  the 
scope  of  its  future  business.  We  can  make 
ho  assumptions  to  find  error. 

Inasmuch  as  Stephenson  and  Valley  had 
implied  authority  to  make  the  contract  on  be- 
half of  the  firm,  we  need  not  consider  the 
effect  of  Wright's  knowledge  of  and  participa- 
tion in  the  work. 

And  since  they  had  authority  to  employ  the 
plaintiff,  they  had  authority  to  fix  his  com- 
pensation. Waite  V.  Windham  County  Min- 
ing Co.  37  Vt.  608.  This  they  could  do  in 
advance  of  the  worl^,  or  after  it  was  cpm- 
pleted.  Woodwbrth  v.  Downer,  13  Vt.  522, 
37  Am.  Dec.  611,  is  not  to  the  contrary,  for 
there  the  partnership  had  been  dissolved 
before  the  act  in  question,  while  here  the  part- 
nership continued  in  force. 

Judgment  affirmed. 


NOTE. 

Power  of  Mnjority  of  PArtners  to  Bind 

Firm. 

G€ne;ral  Rule, 

The  act  of  a  majority  of  partners  in  a 
transaction  with  third  persons  with  respect 
to  a  matter  within  the  scope  of  the  partner- 
ship business  is  binding  on  a  minority  which 
objects  thereto.  Cotton  Plant  Oil  Mill  Co.  v. 
Buckeye  Cotton  Oil  Mill  Co.  2  Ark.  271,  122 
•  S.  W.  658;  Johnston  v.  Dutton,  27  Ala.  246; 
Western  Stage  Co.  v.  Walker,  2  la.  504,  65 
Am.  Dec.  789;  Staples  ▼.  Sprague,  75  Me. 
458;  Nolan  v.  Lovelock,  1  Mont.  224;  Kirk 
7.  Hodgson,  3  Johns.  Ch.  (N.  Y.)  400;  Clarke 
v.  Slate  Valley  R.  Co.  136  Pa.  St.  408,  20  Atl. 
662,  10  L.R.A.  238.  And  see  the  reported 
case.  See  also  Copp  v.  Longstreet,  5  Colo. 
App.  282,  38  Pac.  601 ;  Steele  v.  Joliet  First 
Nat.  Bank,  60  IlL  23;  Matthies  v.  Herth,  31 
Wash.  665,  72  Pac.  480.  Compare  Potter  v. 
McCoy,  26  Pa.  Pa.  St.  468.    'Whenever  a  part- 


nership is  formed  by  more  than  two  perBons^ 
we  think  that,  in  the  absence  of  any  express 
provision  to  the  contrary,  there  is  aiways  an 
implied  understanding  that  the  acts  of  the 
majority  are  to  prevail  over  those  of  the 
minority,  as  to  all  matters  within  the  scope 
of  the  common  business;  .  .  .  The  rule, 
as  thus  laid  down,  is  certainly  more  reason- 
able and  ju6t,  than  to  allow  the  minority  to 
stop  the  operations  of  the  concern,  against 
the  views  of  the  majority.  We  do  not  say 
that  it  would  be  deemed  a  bona  fide  transac- 
tion, so  as  to  bind  the  firm,  if  the  majority 
choose  wantonly  to  act  without  information 
to  or  consultation  with  the  minority  (Story 
on  Part.  sec.  123) ;  but  when,  as  in  the  pres- 
ent case,  the  one  partner  has  given  notice, 
and  expressed  his  dissent  in  advance,  there 
could  be  no  reason  or  propriety  in  requiring 
him  to  be  consulted  by  thb  other  two.  .  .  . 
Our  conclusion  is,  that  the  act,  being  con- 
curred in  by  two  of  the  partners,  was,  under 
the  circuiilstaiices,  thte  act. of  tfie  firm;  and 
that  the  charge,  asserting  the  proposition  that 
the  dissent  ;of  one  partner  against  the  other 
two  would  necessarily  exonerate  him,  was 
properly  refused."  Johnston  v.  Dutton,  27 
Ala.  245. 

In  Kneisley  Lumber  Co.  v.  Edward  B.  Stod- 
dard Go.  181  Mo.  App.  15,  109  S.  W.  840,  a 
contract  made  by  the  two  active  partners  of 
a  firm  and  not  ratified  by  a  dormant  partner 
was  held  to  be  inforceable  against  the  firm 
though  it  was  outside  the  scope  of  the  part- 
nership business.  In  Johnston  v.  Dutton,  27 
Ala.  245,  a  note  given  by  a  majority  of  the 
members  of  a  firm  for  supplies  for  a  sawmill 
operated  by  the  partnership  was  held  to  bind 
the  firm.  In  Nolan  v.  Lovelock,  1  Mont.  224, 
it  was  said  of  the  power  of  the  majority  of 
a  mining  partnership  to  bind  the  firm:  "It 
devolves  upon  the  firm  to  show  that  they  had 
an  express  agreement  with  each  other,  that 
one  should  not  contract  for  what  was  useful 
or  necessary  without  the  express  consent  of 
the  others,  and  that  the  party  contracting 
with  any  member  of  the  firm  had  notice  of 
this  agreement.  Without  this  the  law  gives 
authority  to  each  member  of  a  mining  copart- 
nership to  bind  the  rest  for  what  is  useful 
and  necessary  in  their  undertaking."  In 
Kirk  V.  Hodgson,  3  Johns.  Ch.  (N.  Y.)  400, 
It  was  held  that  the  action  of  a  majority  of 
partners  in  continuing  the  employment  of  a 
clerk  after  he  had  overdrawn  his  account 
bound  the  firm.  In  Walker  v.  Yellow  Poplar 
Lumber  Co,  (Ky.)  35  S.  W.  272,  it  was  held 
that  a  compromise  of  partnership  claims  made 
by  a  majority  of  the  partners  was  binding  on 
all  of  the  members  of  the  firm,  it  not  appear- 
ing that  there  was  any  fraud  in  the  trans- 
action. In  Bums  v.  Russell  (Tex.)  146  S.  W. 
707,  it  appeared  that  there  were  three  in- 
dividuals associated  as  partners  in  the  busi- 
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0688  of  real  estate  brokerage.  Two  of  the 
partners  purehaaed  a  tract  of  land  from  a 
elie&t  and  agreed  that  the  vendor  should  not 
pay  a  conuniss^n  on  the  aale  to  the  firm.  It 
was  held  that  the  agreement  not  to  charge  a 
commission  was- binding  on  the  third  partner 
as  to  the  vendor.  In  Staples  v..  Sprague,  75 
Me.  458,  it  was  held  that  the  action  of  a 
majority  of  partners  in  making  a  sale  of 
the  partnership  property  in  good  faith  bound 
the  firm.  See  aJso  Western  Stage  Co.  y. 
Walker,  2  la.  504,  65  Am.  Dec.  789.  And  in 
Williams  v.  Kemper,  etc.  Dry  Goods  Co.  4 
Okla.  145,  43  Pac.  1148,  it  was  said  that  a 
deed  of  trust  of  partnership  .  property .  ex^: 
cuted  by  two  of  the  thrf^.  members  of  a  firm 
binds  the  firm  by  force  of  a  statute. 

Excepti&n  to  Rule, 

A  majority  of  the  members  of  .a  firm  cannot 
by  an  act.  which  ia  fraudulent  or  for  their 
individual  benefit  bind  the  firm  as  to  third 
persons  havii]^  knowledge  of  the  facts.    Brob- 
ston  V.  Penniman,  97  Ga.  527;  25  S.  E.  350, 
Western  Stage  Co.  y.  Walker,  2  la.  504,  65 
Am.  Dec  789.     See  also  Staples  v.  Sprague, 
75  Me.  458.    In  the  case  first  cited  it  appeared 
that  a  partnership  was  entered  into  between 
the  president  of  a  bank,  its  cashier  and  a 
third  person.    The  third  person  agreed  to  con- 
vey certain  land  to  the  firm  and  the  other 
partners  agreed  to  contribute  a  certain  sum 
which  they  raised  by  borrowing  from  the  bank 
of  which  they  were  officers  on  a  note  executed 
in  the  firm  name.    In  an  action  on  the  note 
brought  by  the  receiver  of  the  bank  against 
the  firm  it  was  held  that  the  plaintiff  was 
not  entitled  to  recover.    The  court  said:  "We 
have  no  difficulty  whatever  in  holding  that 
the  plaintiff  was  not  entitled  to  a  recovery  in 
this  case.     It  was  the  duty  of  Lloyd   and 
Cunningham  to  raise,  on  their  own  account, 
the  money  which  they  had   agreed  to   con- 
tribute  to   the   partnership   business.     It   is 
perfectly  obvious  that  the  partnership  itself 
had  no  immediate  concern  in  this  matter,  it 
not  being  in  any  sense  a  transaction  for  its 
benefit,   but  one  exclusively  for  the  benefit 
of  the  two  members  who  contracted  for  the 
loan.     The  debt  created  by  the  giving  of  the 
note  was  not  a  partnership  debt,  and  there- 
fore, upon  general  principles,  it  should  not  be 
made  liable  for  its  payment.    It  was  insisted, 
however,  th|it  as  the  note  was  executed  by  a 
member  of  the  firm  who  had  authority,  as  a 
partner,  to  make  and  deliver  notes  in  the 
partnership  name,  the  bank  ought  to  be  pro- 
tected, because  it  in  good  faith  advanced  its 
money  upon  the  note  in  ignorance  of  the  fact 
that  the  note  was  not  really  given  to  raise 
money  for  the  partnership,  but  for  the  priv- 
ate benefit  of  two  of  its. members  to  enable 
them  to  meet  their  obligations  to  it  in  accord- 
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ance  with  their  agreement  with  Mrs.  Penni- 
man. If  this  proposition  had  any  foundation 
in-truthy  the  position  of  the  plaintiff  would 
be  unanswerable;  but  it  is  perfectly  clear, 
from  the  facts  recited,  that  the  truth  of  the 
matter  was  fuUy  known  to  the.  bank,  and 
therefore  it  does  not  occupy  the  position 
claimed  for  it.  Lloyd  and  Cunningham 
represented  the  bank  in  making  the  loan  and 
taking  the  note.  Lloyd  was  its  alter  ego, 
and  Cunningham  its  special  ag^nt  for  the 
purpose  of  negotiating  loans.  It  was  within 
the  immediate  scope  of  their  business  and  au- 
thority, as  the  representative  of  the  bank,  to 
make  just  such  transfictions  as  the  one  in 
question;  and  it  follows  beyond  doubt  that 
whatever  they  actually  knew  with  reference 
to  this  transaction  while  engaged  in  the  very 
act  of  making  it,  must  be  chargeable  to  Ihe 
bank  itself."  In  W^estem  Stage  Co.  v.  Walk- 
er, 2  la.  504,  65  Am.  Dec.  789,  it  was  held 
that  whether  a  sale  of  partnership  property 
by  a  majority  of  the  partners  on  the  dissolu- 
tion of  a  partnership,  passed  the  interest  of 
a  dissenting  partner  depended  on  the  good 
faith  of  the  transaction.  See  also  Staples  v. 
Sprague,  75  Me.  458. 

In  Chappie  v.  Cadell,  Jac.  637,  23  Rev. 
Hep.  138,  37  £ng.  Rep.  (Reprint)  953,  it  was 
held  that  a  sale  of  the  partnership  property 
assented  to  by  a  majority  of  the  members 
of  the  firm  did  not  pass  title  to  the  whole, 
but  only  to  the  shares  of  the  partners  assent- 
ing to  the  sale.  It  appeared  in  that  case  that 
the  partnership  agreement  provided  for  the 
management  of  the  affairs  of  the  partnership 
by  a  committee  of  five.  The  agreement  also 
provided  that  if  any  member  of  the  firm 
desired  to  dispose  of  his  share  it  should  first 
be  offered  to  the  committee  to  be  purchased 
for  the  general  body  of  the  remaining  mem- 
bers. There  were  thtrty-ene  members  of  the 
firm  and  the  sale  was  made  against  the  wishes 
of  two  of  the  partners. 


PARIS!. 

Kew  York  Court  of  Appeals — January  18, 

1916. 

217  N.  Y.  24. 


Bail  -^  Fprf eiture  —  Neeessitj  pf  Kotiea 
to  Snrety  to  Prodnoe  Prlmeipal. 

Though  a  person  bound  over  before  a  mag- 
istrate may  be  indicted  and  tried  either  in 
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the  county  court  or  the  eupreme  court,  a 
surety  on  his  bail  bond  is  not  entitled  to  a 
notice  of  the  time  and  place  at  which  the 
principal  must  appear  as  a  condition  prece- 
dent to  a  forfeiture  of  the  bond. 
Enf oroement  of  Forfoitiure  -»  Defenses. 
A  surety  on  a  forfeited  bail  bond  cannot 
urge  as  a  defense  that  he  should  have  had 
notice  of  the  time  and  place  at  which  the 
principal  was  required  to  appear,  as  that 
should  have  been  presented  by  a  motion  to 
relieve  from  the  forfeiture. 

Interest  on  Penalty. 

Interest  should  not  be  allowed  on  the 
amount  of  the  penalty  of  a  bail  bond  from 
the  date  of  the  forfeiture  of  the  bond. 

[See  note  at  end  of  this  case.] 

PeopU  V.  Pa/risi,  164  N.  Y.  App.  Div.  900, 
mo'dified. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department. 

Action  to  recover  penalty  of  forfeited  recog- 
nizance. State  of  New  York,  plaintiff,  and 
Louis  Parisi,  defendant.  Judgment  for  plain- 
tiff in  trial  court.  Judgment  affirmed  by 
Appellate  Division  of  Supreme  Court.  De- 
fendant appeals.  The  facts  are  stated  in  the 
opinion.    Modified. 

Thomas  C  Whitlock  for  appellant. 
Jamea   O.    Cropsey,  Beraey  Egginton  and 
Ralph  E.  Hematreet  for  respondent. 

[26]  Hiscock:,  J. — ^This  action  was  brought 
to  recover  with  interest  the  penalty  of  a  for- 
feited recognizance. 

One  Sullivano  was  held  by  a  city  magistrate 
in  the  borough  of  Brooklyn  to  await  the  ac- 
tion of  the  grand  jury  upon  a  charge  of  vio- 
lating section  410  of  the  Penal  Code.  I'hcre- 
upon  the  appellant  Parisi  in  accordance  with 
the  provisions  of  section  568  of  the  Code  of 
Criminal  Procedure  executed  an  undertaking 
whereby  he  undertook  that  said  Sullivano 
should  "appear  and  answer  the  charge  above 
mentioned,  in  whatever  court  it  might  (may) 
be  prosecuted;  and  should  (shall)  at  all 
times  render  himself  amenable  to  the  orders 
and  process  of  the  court,  and  if  convicted 
should  (shall)  appear  for  judgment  .  .  . 
or  if  he  fail  to  perform  either  of  these  condi- 
tions that  he  would  (will)  pay  to  the  People 
of  the  State  of  New  York  one  thousand 
dollars." 

Sullivano  having  been  indicted  upon  said 
charge  and  having  been  duly  called  to  answer 
at  a  term  of  the  Supreme  C^urt  in  Kings 
county  failed  to  appear  or  answer  and  there- 
upon his  default  was  taken  and  an  order  made 
declaring  appellant's  \mdertaking  forfeited 
and  this  action  was  brought  to  recover  the 
penalty  of  said  undertaking  with  interest 
from  the  date  when  said  order  of  forfeiture 


was  entered.  By  a  motion  made  on  the  trial 
to  dismiss  the  complaint  as  not  stating  a 
cause  of  [27]  action  and  by  objections  duly 
taken  appellant  raised  two  questions  which 
are  now  argued. 

These  questions  involve  the  propositions 
that  it  was  necessary  that  appellant  should  be 
notified  of  the  indictment  of  his  principal  and 
of  the  court  in  which  he  should  be  produced 
to  answer  said  indictment,  which  was  not 
done,  and,  secondly,  that  no  interest  should 
be  allowed  on  the  penalty  fixed  in  the  recog- 
nizance. 

tn  support  of  the  first  proposition  it  is 
urged  that  the  principal,  after  being  held  by 
the  magistrate,  could  have  been  indicted  and 
tried  either  in  the  County  Court  or  in  the 
Supreme  Court,  and  that  it  was  reasonable 
and  necessary  tha^  t];i,e  surety  should  have 
been  informed  where  an  indictment  had  been 
found  and  would  be  brought  to  trial  before 
he  could  be  expected  to  produce  his  principal 
or  become  in  default  for  not  doing  so. 

It  seems  to  be  settled  that  a  surety  who  has 
given  an  undertaking  for  the  appearance  of 
his  principal  to  answer  to  an  indictment  at  a 
given  term  of  court  is  responsible  for  his  ap- 
pearance, not  t)nly  on  the  first  day  of  the 
term,  but  on  any  subsiequent  day  thereof  with- 
out notice,  (People  v.  Blankman,  17  Wend. 
(N.  Y.)  262;  People  v.  Kurtz,  16  Daly  188, 
9  N.  Y.  S.  746;  Rubush  v.  State,  112  Ind.  107, 
13  N.  E.  877.) 

While  compliance  with  this  principle  is 
more  burdensome  where  the  surety  has  given 
an  undertaking  which  makes  his  responsible 
for  the  appearance  of  his  principal  in  either 
of  two  pr  more  courts  instead  of  one,  I  do  not 
think  that  the  rule  is  thereby  changed  but 
t|iat  he  undertakes  the  obligation  to  produce 
his  principal  at  whichever  term  of  court  be- 
comes proper.  I  assume  that,  as  a  matter  of 
practice,  no  district  attorney  would  be  in- 
clined to  take  advantage  of  the  default  of  a 
surety  who,  through  innocent  inadvertence, 
mistake  or  ignorance,  had  failed  to  produce 
his  principal  at  the  proper  time  and  place, 
and  if  such  a  case  should  occur  the  court 
would  doubtless  find  it  easy  to  relieve  the 
surety  from  his  default  Under  the  ample  pro- 
visions of  section  694  and  607  of  the  Code 
[28]  of  Criminal  Procedure.  In  this  case 
there  is  no  indication  that  appellant's  default 
was  due  to  any  innocent  inadvertence  or  fail- 
ure to  learn  the  court  wherein  his  principal 
was  bound  to  appear. 

But  if  I  am  wrong  in  the  view  thus  ex- 
pressed, I  think  there  is  still  another  answer 
to  appellant's  claim  on  this  branch  of  the 
case.  Under  section  693  of  the  Code  of  Crim- 
inal Procedure  on  default  of  the  surety  an 
order  of  forfeiture  was  duly  entered  by  the 
court  and  thereby  his  recognizance  became 
fully  and  completely  forfeited  and  hid  obliga- 
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tioB  to  pay  the  amount  therein  fixed  accrued 
and  became  absolute.  The  order  was  entered 
in  the  Supreme  Court  and  its  jurisdiction  to 
declare  the  forfeiture  and  enter  the  order 
must  be  presumed,  and  so  long  as  this  order 
remains  in  foroe  it  is  eonclusive  upon  the 
appellant  of  such  forfeiture.  If  there  was 
sufficient  excuse  for  his  failure  to  produce  his 
principal,  the  court,  under  the  provisions  of 
the  Code  already  referred  to,  had  power  to 
relieve  him  from  his  default  and  vacate  said 
order,  and  in  the  absence  of  such  action  it  is 
not  permissible  to  him  to  go  back  of  the  order 
and  insist  that  he  should  have  had  some  no- 
tice before  default  was  takoi  and  the  same 
was  entered.  (People  v.  Blankman,  supra, 
252,  257 ;  People  v.  Bennett,  136  N.  Y.  482, 
32  N.  E.  1044. ) 

We  then  come  to  the  second  question, 
whether  the  trial  court  erred  in  allowing  a 
recovery  of  interest  on  the  penalty  of  the 
recognizance  from  the  date  of  forfeiture.  Our 
attention  has  not  been  called  to  any  decision 
authoritatively  settling  this  question,  and  we 
are  assured  that  there  has  been  more  or  less 
confusion  of  practice  in  the  trial  courts,  some- 
times a  recovery  of  interest  being  allowed  and 
at  other  times  not. 

Section  595  of  the  Code  of  Criminal  Proce- 
dure in  force  at  the  time  in  question  pro- 
vided: "If  the  forfeiture  be  not  discharged, 
.  .  .  the  district  attorney  may,  at  any 
time  after  the  adjournment  of  the  court, 
.  .  .  proceeed  against  any  surety  upon  his 
undertaking." 

[29]  Section  1966  of  the  Code  of  Civil  Pro- 
cedure provided:  "Where  a  recognizance  to 
the  people  is  forfeited,  and  the  district  attor- 
ney of  the  county  in  which  it  was  taken, 
brings  an  action  to  recover  the  penalty  there- 
of, it  is  not  necessary,  in  such  an  action,  to 
allege  or  prove  any  damages,  by  reason  of  the 
breach  of  the  condition ;  but  where  the  people 
are  entitled  to  judgment  therein,  they  must 
have  judgment  absolute,  for  the  penalty  of  the 
recognizance." 

This  latter  section  was  a  substantial  re- 
enactment  of  the  provisions  of  the  Revised 
Statutes  (2  R.  S.  485,  section  29),  which 
provided :  "Whenever  any  recognizance  to  the 
people  of  this  state  shall  have  become  for- 
feited, the  district  attorney  of  tlie  county  in 
which  such  recognizance  was  taken,  shall 
prosecute  the  same,  by  action  of  debt  for  the 
penalty  thereof;  and  the  proceedings  and 
pleadings  therein,  shall  be  the  same  in  all 
respects,  as  in  personal  actions  for  the  re- 
covery of  any  debt,  except  that  it  shall  not 
be  necessary  to  allege  or  prove  any  damages 
by  reason  of  a  breach  of  the  condition  of  such 
recognizance;  but  on  such  breach  being  found 
or  confessed,  or  upon  a  judgment  by  default 
being  entered  against  the  defendants,  the 
Ann.  Cas.  1916C. — 8. 
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judgment  shall  be  absolute  for  the  penalty 
of  the  recognizance." 

We  think  that  a  reasonable  interpretation 
of  these  sections  standing  by  themselves  in- 
dicates a  legislative  intent  to  limit  the  recov- 
ery in  such  a  case  as  this  to  the  penalty  of 
the  recognizance  and  without  any  addition  of 
interest.  But  if  there  were  any  uncertainty 
in  the  interpretation  of  these  statutory  pro- 
ceedings considered  by  themselves,  we  think 
this  uncertainty  is  removed  by  a  consideration 
of  general  principles  applicable  to  their  in- 
terpretation and  by  a  consideration  of  other 
kindred  and  subsequent  statutory  enactments. 

This  recognizance  is  executed  under  a  stat- 
ute for  the  purpose  of  securing  and  insuring 
the  performance  of  an  act  and  not  for  the 
payment  by  the  principal  of  moneys  and  in 
such  a  case  the  general  rule  seems  to  have 
been  [30]  early  established  both  in  England 
and  in  this  state  that  the  recovery  should 
be  limited  by  the  penalty.  (Lyon  v.  Clark, 
8  N.  Y.  148.) 

This  principle  finds  expression  in  section 
1915  of  the  Code  of  Civil  Procedure,  that  in 
an  action  upon  a  penal  bond  damages  to  be 
recovered  for  a  breach  or  successive  breaches 
of  the  condition  "cannot,  in  the  aggregate, 
exceed  the  penal  sum,  except  where  the  condi- 
tion is  for  the  payment  of  money;  in  which 
case,  they  cannot  exceed  the  penal  sum,  with 
interest  thereupon,  from  the  time  when  the 
defendant  made  default  in  the  performance 
of  the  condition." 

In  addition,  since  the  execution  of  the 
recognizance  and  the  forfeiture  thereof  upon 
which  this  action  is  based,  section  595  of  the 
Code  of  Criminal  Procedure  has  been  so 
amended  as  to  provide  that  in  the  case  of  the 
forfeiture  of  a  recognizance  similar  to  the 
present  one  the  recognizance  "together  with  a 
certified  copy  of  the  order  of  the  court  for- 
feiting the  same,  shall  be  filed  by  the  district 
attorney  in  the  office  of  the  clerk  of  the  county 
wherein  such  order  shall  have  been  made,  and 
thereupon  the  said  clerk  shall  docket  the  same 
in  the  book  kept  by  him  for  docketing  of 
judgments  and  enter  therein  a  judgment 
against  the  surety  or  sureties  in  said  recog- 
nizance named  for  the  amoimt  of  the  penalty 
of  said  recognizance,  and  the  recognizance, 
and  the  certified  copy  of  the  order  forfeiting 
the  recognizance,  shall  constitute  the  judg- 
ment roll." 

This  section  clearly  limits  the  amount  of 
the  judgment  to  be  entered  to  the  penalty  and 
while  it  provides  so  far  as  concerns  a  case 
arising  in  the  county  where  this  one  did,  a 
new  method  of  entering  judgment  upon  the 
recognizance,  there  is  no  reason  to  believe 
that  it  was  intended  to  change  the  amount  for 
which  said  judgment  should  be  entered  or  to 
adopt  any  different  rule  of  practice  in  that 
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respect  than  was  understood  hy  the  legisla- 
ture to  be  in  effect  at  the  time  the  amendment 
was  adopted.  I  think  [31]  in  this  manner 
it  amounted  in  some  degree  to  a  legislative 
interpretation  of  the  statutory  provisions 
theretofore  governing  this  subject. 

These  views  are  confirmed  by  the  decision^ 
in  U.  S.  V.  Broadhead,  127  U.  S.  212,  8  S.  Ct. 
1191,  32  U.  S.  (L.  ed.)  147,  and  People  v. 
Hanaw,  106  Mich.  421,  64  N.  W.  328. 

In  the  former  case  it  was  held,  in  a  suit 
brought  upon  a  bond  in  the  penal  sum  of 
five  thousand  dollars  conditioned  for  the  ap- 
pearance of  the  principalf  in  the  District 
Court  of  the  United  States,  to  answer  to  an 
indictment,  that  no  interest  could  be  re- 
covered; and  in  the  latter  casic,  which  inter- 
preted a  statute  not  seeming  to  differ  mate- 
rially from  our  own,  it  was  held  that  the 
allowance  of  interest  upon  the  penal  sum  of 
the  recognizance  from  the  date  of  its  forfei- 
ture was  error.  .    . 

In  accordance  with  these  views  I  recom- 
mend that  the  judgment  appealed  from  be 
modified  by  striking  therefrom  the  amount 
allowed  by  way  of  interest  upon  the  recogni- 
zance from  the  date  of  forfeiture,  and  as 
modified  affirmed,  without  costs. 

Ck)llin,  Hogan,  Cardozo,  Seabury  and 
Pound,  JJ.,  concur;  Willard  Bartlett,  Ch.  J., 
not  voting. 

Judgment  accordingly. 

NOTE. 

Allow«noe  of  Imterest  oa  Forfeited 
Bail  Bond. 

This  note  is  intended  to  discuss  the  allow- 
ance of  interest  on  a  forfeited  recognizance 
or  bail  bond  given  in  a  criminal  prosecution 
only.  As  being  related  generally  to  the  topic 
under  discussion,  see  the  note  to  Empire  State 
Surety  Co.  v.  Lindenmeier,  Ann.  Cas.  1914C 
1189,  wherein  is  considered  the  liability  of  a 
surety  for  interest  when  the  effect  is  to  exceed 
the  penalty  of  a  bond. 

The  reported  case  holds  that  it  is  error  to 
allow  the  recovery  of  interest  against  a  surety 
on  the  penalty  of  a  recognizance  bond  from 
the  date  of  its  forfeiture  declared  by  an 
order  of  court,  and  this  conclusion  is  re- 
enforced  by  the  consideration  that  the  bond 
in  question  was  executed  under  a  statute  for 
the  purpose  of  securing  and  insuring  the  per- 
formance of  an  act  and  not  for  the  payment 
by  the  principal  of  money,  the  general  rule 
in  such  a  case  being  that  the  amount  of  re* 
oovery  is  limited  by  the  penalty.  This  view 
finds  support  in  People  v.  Hanaw,  106  Mich. 
421,  64  N.  W.  328,  wherein  it  was  held  that 
interest  cannot  be  recovered  against  the  sure- 
ties on  a  bail  bond  from  the  date  of  the  for- 
feiture, the  court  saying:   "We  think  error 


was  committed  in  entering  judgment  for  inter- 
est on  the  amount  of  the  recognizance  from 
the  date  of  forfeiture.  Section  8457,  2  How. 
Stat,  provides  that  the  judgment  shall  be  for 
the  amount  of  the  penalty  of  the  recogni- 
zance.'' .And  in  U.  S.  v.  Broadhead,  127  U.  S. 
212,  8  S.  Ct.  1191,  32  U.  S.  (L.  ed.)  147, 
wherein  it  appeared  that  the  penalty  of  a 
bail  bond  alone  was  not  equal  to  the  jurisdic- 
tional amount,  it  was  held  that  the  court 
could  not  take  jurisdiction  since  no  interest 
(presumably  between  the  time  of  the  forfei- 
ture and  the  proceedings  in  the  appellate 
court)  oould  be  recovered  against  the  aureties 
on  a  forfeited  bail  bond  executed  in  eriminal 
proceedings  by  the  United  States  against  the 
principal-.  The  court  said:  ''These  cases  are 
suits  brought  upon  two  bonds  given  by  John 
F.  Broadhefvd  and  his  siureties,  conditioned  for 
his  appearance  in  the  District  Court  of  the 
United  States  for  the  District  of  Ca,lifornia, 
to  answer  two  separate  indictments  for  mak- 
ing and  forging  checks  on  the  Assistant  Treas- 
urer of  the  United  States  at  San  Francisco. 
The  penalty  of  each  of  these  bonds  was  five 
thousand  dollars,  and,  according  to  well  set- 
tled principles,  no  interest  can  be  recovered 
in  such  suit  as  this,  nor  can  any  recovery  be 
had  beyond  the  amount  prescribed  in  these 
instruments,  except  for  costs.  .  .  .  Aa  the 
act  of  1875,  above  cited,  requires  that  there 
shall  be  an  amount  in  controversy,  exclusive 
of  costs,  exceeding  five  thousand  dollars,  and 
as  no  such  recovery  can  be  had  in  the  cases 
now  under  consideration,  the  writs  are  dis- 
missed.*' 

But  it  has  been  held  that  interest  from 
the  date  of  the  judgment  of  forfeiture  of  a 
bail  bond  is  recoverable  by  the  state.  Swerds- 
f eger  v.  State,  21  Kan.  475 ;  State  v.  Sullivan, 
12  La.  Ann.  720;  State  v.  Frazier,  62  La.  Ann. 
1305,  27  So.  799;  Kinney  v.  State,  14  Ohio 
Cir.  Ct.  91,  7  Ohio  Cir.  Dec  97.  Thus  in 
State  V.  Sullivan,  supra,  the  court  said:  "The 
only  point  on  which  appellants  rely  in  this 
court,  is  as  to  the  legality  of  that  part  of  the 
judgment  which  allows  interest  from  the  day 
of  judgment.  They  contend,  that  the  amoimt 
of  ihe  bond  is  a  penalty  which  the  law  im- 
poses on  them;  that  its  exact  amount  is  pre- 
scribed by  law,  and  the  lower  court  had  no 
right  to  make  it  more  onerous  by  obliging 
them  to  pay  interest.  They  further  aver,  that 
there  is  no  analogy  between  this  and  civil 
cases,  in  which  the  law  expressly  provides 
that  interest  shall  be  paid  on  a  debt  from  the 
time  it  is  due.  We  are  of  opinion  that  the 
judgment  is  correct.  It  is  true,  that  the  exact 
amount  of  the  bond  is  fixed  by  the  Judge,  who 
bails  a  prisoner,  and  the  security  signs  for  a 
particular  sum,  but  when  the  bail  bond  is 
forfeited,  it  then  becomes  a  debt  due  the 
state.  There  is  no  reason  whv  the  state 
should  not  be  entitled  to  the  same  privileges 
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as  its  citizens,  with  relation  to  the  right  of 
receiving  interest  on  debts  due  it.  There  is 
nothing  in  the  law  which  excepts  the  state 
from  the  benefit  of  the  statute,  which  declares 
that  all  debts  shall  bear  interest  at  the  rate 
of  five  per  cent  from  the  time  they  become 
due,  unless  otherwise  stipulated.  As  then 
the  bail  bond  when  forfeited,  is  a  debt  due 
the  state,  it  bears  legal  interest  from  the 
date  of  its  forfeiture,  for  then  it  became  due. 
This  does  not,  render  the  surety  responsible 
beyond  the  amount  of  his  obligation;  for 
when  he  signed  the  bond,  he  is  supposed  to 
have  known  the  law,  and  to  have  been  aware 
that  he  was  contracting  not  only  to  pay  the 
amount  of  the  bond,  in  the  event  of  its  for- 
feiture, but  also  legal  interest  thereon  from 
the  time  the  judgment  of  forfeiture  rendered 
it  a  debt  due  the  state."  Similarly  in  State 
v.  Frazier,  52  La.  Ann.  1805,  27  So.  79fl,  in 
upholding  a  similar  reeovery  from  the  date 
of  the  rendition  of  the  judgment  of  forfeiture, 
the  court  said:  "In  answer  to  the  appeal,  the 
District  Attorney  prays  an  amendment  of  the 
judgment  so  as  to  allow  the  state  legal  in- 
terest from  the  <  date  of  its  rendition  until 
paid.  That  the  state  is  entitled  to  recover 
interest  on  a  forfeited  bond  from  the  date 
of  the  judgment  of  forfeiture,  was  expressly 
so  held  in  State  v.  Sullivan,  12  La.  Ann.  720. 
It  is,  therefore,  ordered  and  decreed  that  the 
judgment  appealed  {rom  be  so  amended  as 
to  allow  legal  interest  on  the  amount  thereof 
from  February  8,  1900,  until  paid,  and  as 
thus  amended  the  said  judgment  be  affirmed 
at  the  cost  of  the  appellant."  Likewise  in 
Swerdsfeger  v.  State,  21  Kan.  475,  which  was 
an  action  against  the  surety  on  a  forfeited 
criminal  recognizance,  it  was  held  that  under 
the  Kansas  statutes  (laws  1871,  p.  250,  sec. 
1)  interest  from  the  day  of  forfeiture  was 
properly  allowed  by  the  trial  court.  Apd  in 
Kinney\.  State,  14  Ohio  Cir.  Ct.  91,  7  Ohio 
Cir.  Dec.  07,  wherein  it  was  held  that  the 
state  could  recover  against  the  surety  interest 
on  a  bail  bond  from  the  date  of  its  forfeiture, 
the  court  said:  "It  is  also  said  there  was 
judgment  here  for  interest  but  we  are  in- 
clined to  believe  that  is  correct.  It  is  said 
or  stated  that  this  sum  is  not  fixed,  that  is  to 
say,  it  is  within  the  power  of  the  court  to 
reduce  it.  The  statute  authorizes  in  two  dif- 
ferent sections  that  the  court  on  presentation 
of  a  case  like  this  may  reduce  the  bond  or 
amount,  or  in  one  section  provides  that  they 
may  reduce  it  entirely  if  defendant  appears 
and  in  the  other  the  court  may  reduce  it  in 
accordance  as  the  facts  may  show  right  and 
justice  to  be,  but  that  is  not  a  sufficient  rea- 
son for  holding-  that  the  bond  does  not  draw 
interest.  It  is  a  promise  to  pay  the  money 
on  condition  broken  and  we  think  draws  in- 
terest from  tlie  time  wlien  due." 
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Neslisenoe  —  Er«ctioA  of  Soaffold  — 
JniuTj  to  l^eclostrlaii  -^  Indepemdeiit 
Contractor. 

The  owner  of  a  building  contracted  with  a 
painter  to  paint .  it,  he  to  furnish  the  appli- 
ances and  employ  the  labor  therefor,  the 
owner  not  retaining  any  supervision  of  the 
work  or  any  control  over  the  men,  and  the 
contractor  used  a  stage  fastened  by  guy  lines 
which  were  not  tight  enough,  and  which  al- 
lowed the  sta^e  to  slip,  so  that  he  fell  there- 
from and  struck,  plaintiff  as  she  was  passing 
on  the  sidewalk  below.  Held,  that  the  negli- 
gence was  the  negligence  of  an  independent 
contractor,  for  which  the  owner  was  not 
liable. 

[See  note  ai  end  of  this  case.] 

8«mo« 

The  owner  of  a  building  employed  an  inde- 
pendent contractor  to  paint  it,  and  the  con- 
tractor negligently  fastened  the  guy  ropes  so 
that  the  stage  on  which  he  was  painting 
slipped,  and  he  fell  and  struck  plaintiff  on 
the  sidewalk  below.  It  appear^  that  the 
work  was  done  in  the  usual  way,  and  there 
was  no  evidence  that  it  was  customary  to 
erect  guards  over  sidewalks  above  which  men 
were  painting  from  a  suspended  stage  during 
the  work.  Held,  that,  while  an  abutting 
owner  causing  a  nuisance  to  be  erected  on  his 
property  is  not  excused  from  liability  for  an 
injury  therefrom  to  a  person  using  the  street 
because  he  emplovs  an  independent  contrac- 
tor to  do  the  work,  yet,  as  the  suspension  of 
the  stage  above  the  sidewalk  was  not  such 
a  menace  to  the  safety  of  those  using  it  as 
to  amount  to  a  nuisance,  the  owner  was  not 
liable. 

[See  note  at  end  of  this  case.] 


Such  conditions  were  not  such  that  the 
injury  might  have  been  anticipated  by  the 
owner  as  the  probable  consequence  of  the 
work  if  he  failed  to  take  proper  precaution 
to  prevent  it,  and  hence  the  owner  was  not 
liable;  although,  if  the  injury  had  been  such 
that  he  should  have  anticipated  it,  he  would 
have  been  liable. 

[See  note  at  end  of  this  case.] 


The  duty  of  the  owner  of  property  abutting 
on  a  highway  not  to  create  a  nuisance  on 
the  highway  endangering  the  public  use 
thereof  does  not  make  him  an  insurer  against 
injury  to  the  public  or  require  him  to  pro- 
vide against  all  possible  injury,  and  does  not 
require  him,  on  employing  an  independent 
contractor  to  paint  the  buuding,  to  see  that 
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the   guy    ropes   used   by   the   contractor   to 
fasten  a  stage  are  properly  tied. 
[See  note  at  end  of  this  case.] 

Same. 

The  question  whether  an  injury  might  rea- 
sonably have  been  anticipated  by  the  owner 
of  a  building  abutting  on  a  public  street  as 
a  probable  consequence  of  work,  such  as 
painting  and  repairing,  which  he  has  done 
by  an  independent  contractor  is  generally  a 
question  of  fact  for  the  jury. 

[See  note  at  end  of  this  case.] 

Independent  Contractor  -»  Ifiabillty  of 
O'wner  ~~  Bnrden  of  Proof. 

Plaintiff,  in  an  action  for  injury  from  be- 
ing struck  by  an  independoit  contractor  who 
fell  from  a  painter's  stage  suspended  from 
defendant's  building  over  the  sidewalk,  by 
reason  of  his  negligent  fastening  of  the  guy 
ropes,  has  the  burden  of  showing  that  de- 
fendant owner  was  guilty  of  negligence;  and 
the  mere  fact  that  the  contractor  fell  and 
injured  him  will  not  justify  an  inference  of 
defendant's  negligence. 

Res  Ipsa  Ito^nitnr. 

The  maxim  "res  ipsa  loquitur,"  meaning 
that,  although  there  must  be  x'easonablc  evi- 
dence of  negligence,  yet  where  the  thing  is 
shown  to  be  under  the  management  of  defend- 
ant or  his  servants,  and  the  accident  is  such 
as  in  the  ordinary  course  of  things  does  not 
happen  if  those  in  control  use  proper  care, 
affords  reasonable  evidence,  in  the  absence  of 
explanation,  that  the  accident  arose  from 
want  of  care,  does  not  apply  to  the  owner  of 
a  building  who  had  no  control  over  a  con- 
tractor engaged  in  painting  it,  through  whose 
negligence  plaintiff  was  injured. 

Admissibility  of  Svidenoe. 

In  an  action  for  damages  by  being  struck 
by  an  independent  contractor  who  fell  from 
a  staging  suspended  over  the  sidewalk  by 
reason  of  his  own  negligence  in  fastening  the 
guy  ropes,  where  the  president  of  the  defend- 
ant owner  testified  for  plaintiff  that  the  con- 
tract for  painting  was  given  to  the  contractor 
and  that  the  owner  had  nothing  to  do  with 
the  work,  did  not  employ  the  men  engaged 
in  it,  or  control  the  methods,  the  plaintiff 
has  a  right  to  ask  on  redirect  examination 
who  owned  the  appliances  used  in  the  woric, 
but  not  to  inquire  whether  defendant  took 
any  precaution  to  safeguard  travel  on  the 
sidewalk  below;  aince  the  latter  question  does 
not  relate  to  any  matter  covered  by  the  cross- 
examination. 

Same. 

Evidence  as  to  whether  witness  had  ever 
known  paint  buckets,  brushes,  or  ropes  to 
fall  from  ladders  or  scaffolds  used  in  paint- 
ing buildings  is  irrelevant  and  inadmissible. 

Expert  Sridence  -»  Snbjeots  of  Opinion 
Evidenoe  — -  Ultimate  Issne  in  Case. 

Where  witnesses  stated  that  it  is  not  gen- 
erally necessary  to  erect  barriers  on  the  side- 
walk to  prevent  persons  from  using  it  when 
painting  from  a  suspended  stage,  and  that 
ne  had  never  seen  a  man  fall  from  a  stage, 
his  opinion  as  to  whether  the  suspension  of 
the  stage  above  the  sidewalk  made  the  aide- 


walk  dangerous  or  more  dangerouB  is  incom- 
petent, since  it  is  the  very  question  the  jury 
has  to  decide  on  all  the  evidence  in  the  case. 
[See  7  Ann.  Cas.  463.] 

Hannless  Error  —  Exclnsion  of  Opinion 
ETidenoe. 

The  exclusion  of  such  opinion,  if  error,  is 
harmless,  where  it  appears  that  the  witness 
had  seen  a  man  fall  from  a  different  kind 
of  scaffold,  which  fact  would  not  have  aided 
the  jury  in  determining  whether  there  was 
any  reason  for  defendant  to  anticipate  injury 
from  the  falling  of  a  man  from  a  staging 
auch  as  was  used  in  the  present  case. 

Appeal  from  Baltimore  City  Court:  Hab- 
LAN,  Judge. 

Action  for  damages.  Carrie  P.  Weilbacher, 
plaintiff,  and  J.  W.  Putts  Company,  defend- 
ant. Judgment  for  defendant.  Plaintiff  ap- 
peals.   The  facts  are  stated  in  the  opinion. 

AFFUtKHZ). 

R,  Lee  Blingluff  and  Thomas  Foley  Hieky 
for  appellant. 

Clarenoe  A.  Tucker,  Sdmuel  J,  Harmany 
Charles  H.  Knapp  and  Joseph  N.  UlrnaM  for 
appellees. 

[251]  Thohab,  J. — ^This  suit  was  brought 
to  recover  for  injuries  alleged  to  have  been 
caused  by  the  negligenee  of  the  J.  W.  Putts 
Company,  a  corporation,  the  defendant  below 
and  appellee  in  this  Court,  and  as  the  case 
was  withdrawn  from  the  jury  at  the  close 
of  the  plaintiff's  testimony  on  the  ground  that 
there  was  no  "evidence  in  the  case  legally 
sufficient  to  entitle  the  [252]  plaintiff  to  re- 
cover under  the  pleadings,"  it  will  be  neces- 
sary to  refer  to  the  pleadings  and  evidence. 

The  declaration  contained  three  count8,each 
one  of  which  was  demurred  to.  The  Court  be- 
low overruled  the  demurrers  to  the  first  and 
third  counts  and  sustained  the  demurrer  to 
the  second  count.  ITie  second  count  was 
amended,  and  the  case  was  tried  on  the  issues 
joined  on  the  first,  third  and  amended  second 
counts  with  the  result  stated. 

The  first  count  alleges  that  the  defendant 
was,  on  the  25th  of  September,  1911,  the  owner 
and  in  possession  of  the  store  and  premises 
on  the  northwest  corner  of  Park  avenue  and 
Lexington  street,  two  of  the  public  streets 
of  Baltimore  City,  and,  for  the  purpose  of  re- 
pairing and  painting  the  building,  caused  "a 
large  ladder  or  scaffold  to  be  suspended  from 
the  roof  of  said  building,  over  and  above  the 
sidewalk  along  said  building  on  Park  avenue, 
in  a  negligent  and  unskilful  manner  in  that 
the  defendant,  its  servants  and  agents,  neg- 
lected to  make  said  scaffold  fast  by  proper 
guy  lines,''  and  that,  as  a  result  of  such 
neglect,  the  ladder  or  scaffold  slipped  and  one 
of  the  defendant's  servants,  who  was  working 
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on  the  ladder j  was  precepitated  to  the  side^ 
walk,  and,  in  fallings  struck  the  plaintiff,  who 
was  passing  along  the  sidewalk,  and  seriouS' 
ly  and  permanently  injured  her. 

The  amended  second  count  charges  that  the 
injury  to  the  plaintiff  was  caused  by  the  neg- 
ligence of  the  defendant,  ''its  agents  and  serv- 
ants, in  erecting,  using  and  operating  said 
ladder  or  scaffold  in  that  the  defendant,  its 
agents  and  servants  in  charge  thereof  negli- 
gently failed  and  omitted  to  properly  fasten 
said  ladder  or  scaffold  with  guy  lines,"  by 
reason  of  which  negligence* the  defendant's 
servant  ''slipped  and  fell  from  said  ladder''  to 
the  sidewalk  and  struck  the  plaintiff. 

The  third  count  avers  that  the  defendant 
caused  the  ladder  or  scaffold  to  be  suspended 
from  the  roof  of  the  building  over  and  above 
the  sidewalk  for  the  purpose  of  painting  the 
building;  that  the  erection  and  use  of  the 
ladder  or  scaffold  [253]  "endangered  the  trav- 
el" on  the  sidewalk  and  that  it  became  the 
duty  of  the  defendant  to  "guard  said  work" 
and  sidewalk  for  the  protection  and  safety  of 
person  using  the  sidewalk,  which  the  defend- 
ant failed  to  do,  and  that  by  reason  of  said 
failure  on  the  part  of  the  defendant  the  plain* 
tiff,  while  passing  along  the  sidewalk,  "was 
struck  by  the  defendant's  servant  in  falling 
from  said  ladder"  and  seriously  injured. 

It  appears  from  the  evidence  in  the  case 
that  the  appellee  owned  and  was  conducting 
a  store  in  the  building  on  the  northwest  cor- 
ner of  Park  avenue  and  Lexington  street,  two 
of  the  public  streets  of  Baltimore  City,  and 
in  August,  1911,  contracted  with  Crooks,  Ziok 
&  Co.  for  the  painting  of  the  outside  or  exte- 
rior wood  and  metal  work  of  the  building. 
Crooks,  Zick  &  Co.  submitted,  in  writing,  a 
bid  for  the  work,  on  the  24th  of  August  and 
the  bid  was  accepted  by  the  defendant  ver- 
bally. The  building  was  six  stories  high,  and 
the  painting  was  done  in  the  usual  way  from 
a  "stage"  or  seaffold  about  twenty-four  by 
thirty  feet  long  (which  resembles  a  ladder  in 
a  horizontal  position  with  boards  on  it),  sus- 
pended on  the  outside  of  the  building  above 
the  sidewalk  by  ropes  fastened  to  each  end  of 
the  stage  and  attached  to  L-shaped  hooks> 
which  were  hooked  to  the  cornice  of  the  build- 
ing and  kept  in  plaoe  by  guy  lines  extending 
over  the  roof  and  tied  to  a  chimney.  On  the 
day  of  the  accident,  Zick,  a  member  of  the 
firm  of  Crooks,  Zick  k  Co.,  the  contractors, 
and  two  employees  of  the  firm  were  engaged 
in  doing  the  painting.  After  working  in  the 
morning  they  changed  the  position  of  .the 
stage,  so  that  at  the  time  of  the  accident 
the  stage  was  at  the  top  of  the  fourth  floor 
of  the  building,  just  outside  of  and  about  on  a 
level  with  the  cornice  of  a  bay  w^indow  which 
extended  beyond  the  building  line  and  over  the 
■idewalk.  Zick  and  one  of  the  employees  of 
tbe  firm  were  on  the  stage^  and  Zick  was  kaeel- 


ing  with  one  knee  on  the  stage  and  the  other 
knee  on  the  top  of  the  bay  window,  when  the 
rope  slipped,  one  end  of  the  stage  was  slightly 
lowered,  and  Zick  lost  his  balance  and  fell  to 
the  sidewalk.  The  [254]  man  on  the  stage 
with  Zick  did  not  fall  nor  did  anything  fall 
from  the  stage,  and  the  other  employee  of 
Crooks,  Zick  &  Co.,  who  was  painting  from 
the  cornice  above,  testified  that  the  lowering 
of  one  end  of  the  stage,  which  caused  Zick  to 
lose  his  balance,  was  due  to  the  fact  that  the 
guy  rope  was  "not  tied  tight  enough,"  that  is, 
it  was  not  taut,  and  that  as  soon  as  it  was 
"stretched  tight  enough"  the  stage  stopped; 
that  shortly  before  the  accident  he  was  on 
the  roof  of  the  building  and  noticed  that  the 
guy  line  was  not  "tied,  tight  enough,"  and 
that  when  he  went  down  he  told  Mr.  Zick  so. 
In  falling  from  the  stage  Zick  struck  the 
plaintiff's  foot  as  she  was  walking  along  the 
sidewalk  and  seriously  injured  her.  The  evi- 
dence further  shows  that  the  stage  extended 
beyond  the  building  line  and  over  the  side- 
walk; that  the  defendant  knew  of  the  posi- 
tion of  the  stage  and  did  not  erect  any  barrier 
on  the  street  or  "rope  the  street  off"  to  pre- 
vent persons  walking  on  the  pavement  under 
the  stage;  that  defendant  did  not  employ  the 
men  engaged  in  painting  the  building,  had 
nothing  to  do  with  the  methods  used  in  the 
p^formance  of  the  work,  did  not  exercise  any 
control  "over  the  appliances,  methods  or  men 
used  or  engaged  in.  the  work,"  and  that  the 
appliances  belonged  to  Crooks,  Zick  &  Co. 

Aa  we  have  said,  the  case  was  withdrawn 
from  the  jury  at  the  close  of  ihie  testimony 
offered  by.  the*  plaintiff,  so  that  in  reviewing 
that  ruling  we  are  dealing  with  the  case  as 
presented  by  the  pleadings  and  the  plaintiff's 
evidence. 

The  first  and  amended  second  counts  of  the 
declaration  declare  that  the  injury  com- 
plained of  was  caused  by  the  negligence  of  the 
defendant's  servants  in  failing  to  make  the 
stage  or  scaffold  fast  by  "proper  guy  lines," 
and  in  neglecting  to  "properly  fasten"  the 
scaffold  "with  guy  lines."  llie  evidence  shows 
that  the  aceident  was,  as  alleged,  due  to  the 
fact  that  the. guy  lines  were  not  properly 
fastened  or,  as  the  witness  expressed  it,  were 
not  "tied  tight  enough,"  but  it  also  shows 
that  the  work  was  not  done  by  the  defendant 
but  by  Crooks,  Zick  &  Co.  who  contracted  to 
do  it  and  furnish  [255]  the  appliances  and 
employed  the  labor  for  that  purpose,  and 
that  the  defendant  did  not  have  supervision 
of  the  work  or  any  control  over  the  men 
engaged  in  it.  The  negligence  of  which  the 
plaintiff  complains  in  the  first  two  counts 
was  not,  therefore,  the  negligence  of  the  de- 
fendant or  its  servants,  but  the  negligence  of 
the  servants  of  an  independent  contractor, 
for  which  the  defendant  is -not  liable,  unless 
the  injury  to  the  plaintiff  resulted  from  its 
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disregard  or  neglect  of  some  duty  that  it  owed 
to  her  and  other  persons  using  the  sidewalk 
on  which  she  was  injured.  Deford  v.  State^ 
30  Md.  179;  City,  etc.  R.  Co.  v.  Moores,  80 
Md.  348,  30  Atl.  643,  45  Am.  St.  Rep.  345; 
Smith  V.  Beniek,  87  Md.  610,  41  Atl.  56,  42 
L.R.A.  277;  Decola  v.  Cowan,  102  Md.  551,  62 
Atl.  1026;  Philadelphia,  etc.  R.  Co.  v. 
Mitchell,  107  Md.  600,  69  Atl.  422,  17  Ii.R.A. 
<N.S.)  974. 

The  free  and  unobstructed  use  of  the  public 
streets  is  a  right  that  belongs  to  the  public, 
and  it  is  the  duty  of  those  owning  and  occupy- 
ing property  abutting  on  a  highway  to  so 
use  their  property  and  keep  it  in  repair  as 
not  to  endanger  the  public  while  in  the  exer- 
cise of  that  right.  If,  therefore,  an  abutting 
owner  causes  a  nuisance  to  be  erected  on  his 
property  and  injury  to  a  person  using  the 
street  follows  as  the  result  of  the  existence 
of  the  nuisance,  the  ower  is  not  absolved  from 
liability  because  of  the  fact  that  he  employed 
an  independent  contractor  to  do  the  work. 
In  other  words,  if  the  injury  be  caused  by 
the  thing  contracted  to  be  done,  the  owner  is 
responsible,  but  he  is  not  liable  for  the  negli- 
gence of  the  employees  of  the  contractor  in  a 
matter  collateral  to  the  contract.  Again,  the 
person  for  whom  work  is  done  will  be  liable 
when  the  injury  is  such  as  might  have  been 
anticipated  by  him,  as  the  probable  conse- 
quence of  the  work,  and  he  failed  to  take 
the  proper  precaution  to  prevent  it,  or  where 
it  results  from  his  neglect  to  discharge  a 
duty  that  he  owes  to  third  persons  or  the 
public  in  the  execution  of  the  work. 

In  Deford's  Case,  according  to  the  evidence 
offered  by  the  plaintiff,  the  wall  on  the  de- 
fendant's property,  fronting  on  a  public 
street,  was  erected  in  such  a  defective  and 
dangerous  [256}  manner  that  it  constituted 
a  nuisance,  and  Judge  Alvey  said :  *1i  this  be 
so,  it  (the  wall)  constituted  a  nuisance,  for 
which  the  defendant  would  be  liable.  And  the 
fact  that  the  wall  was  erected  by  others,  un- 
der contract,  and  to  whom  he  did  not  bear  the 
relation  of  master,  will  not  excuse  him;  for, 
as  was  said  by  Lord  Campbell  in  Ellis  v.  Shef- 
field Gas  Consumers  Co.  2  £1.  &  Bl.  (Eng.) 
767,  75  E.  C.  L.  767,  it  is  a  proposition  abso- 
lutely untenable  that  in  no  case  can  a  man 
be  responsible  for  the  act  of  a  person  with 
whom  he  has  made  a  contract.  If  the  con- 
tractor does  the  thing  which  he  is  employed 
to  do,  the  employer  is  responsible  for  that 
thing  as  if  he  did  it  hiinself.*'  Judge  Alvey 
then  adopts  the  statement  of  Baron  Wilde  in 
Hole  ▼.  Sittingbourne,  etc.  R.  Co.  6  H.  &  N. 
(Eng.)  488:  ''The  distinction  appears  to  m« 
to  be  that,  when  work  is  being  done  under  a 
contract,  if  an  accident  happens,  and  an  in- 
jury is  caused  by  negligence  in  a  matter  en- 
tirely collateral  to  a  contract,  the  liability 
turns  on  the  question  whether  the  relation  of 


master  and  servant  exists."  In  City,  etc.  R. 
(Do.  V.  Moores,  supra,  the  Court  speaking 
through  Judge  Boyd,  said :  "Even  if  the  rela- 
tion of  principal  and  agent,  or  master  and 
servant,  do  not,  strictly  speaking,  exist,  yet 
the  person  for  whom  the  work  was  done  may 
still  be  liable  if  the  injury  is  such  as  might 
have  been  anticipated  by  him,  as  a  probable 
consequence  of  the  work  let  out  to  the  con- 
tractor, or  if  it  be  of  such  character  as  must 
result  in  creating  a  nuisance,  or  if  he  owes 
a  duty  to  third  persons  or  the  public  in  the 
execution  of  the  work."  In  Mltcheirs  Case 
the  late  Judge  Schmucker,  after  referring  to 
Deford's  Case  and  others,  said:  "As  a  result 
of  these  cases  it  may  now  be  said  to  be  set- 
tled in  this  State  tiiat  although,  when  the 
work  is  being  done  by  an  independent  con- 
tractor, the  employer  will  not  be  liable  for 
an  injury  caused  by  negligence  in  a  matter 
collateral  to  a  contract,  he  will  be  liable  if 
the  injury  be  caused  by  the  thing  contracted 
to  be  done,  or  if  it  be  such  as  might  have  been 
anticipated,  as  a  probable  consequence  of  the 
work  let  out  to  the  contractor,  and  he  took 
no  precaution  to  prevent  it."  [257]  And  in 
the  case  of  Baltimore  v.  O'Donnell,  53  Md. 
110,  36  Am.  Rep.  395,  where  the  appellee  was 
injured  by  reason  of  the  fact  that  there  was 
no  light  nor  signal  to  warn  persons  of  the 
dangerous  condition  of  the  street,  the  Court 
held  that  the  primary  obligation  was  upon 
the  city  to  keep  the  street  in  a  safe  condition, 
and  that  it  could  not  commit  that  duty  to 
a  contractor  so  as  to  avoid  liability  for  injury 
resulting  from  a  failure  to  maintain  a  proper 
warning  of  danger. 

Now  applying  these  well-established  rules 
to  the  facts  of  this  case,  it  is  apparent  that 
the  plaintiff,  much  as  her  painful  and  serious 
injury  is  to  be  regretted,  is  not  entitled  to 
recover  from  the  defendant  unless  we  are  to 
hold  that  the  suspension  of  the  stage  or 
scaffold  above  the  sidewalk  was  such  a  men- 
ace to  the  safety  of  those  using  the  street  as 
to  amount  to  a  nuisance,  or  that  the  injury 
was  one  that  might  have  been  anticipated  by 
the  defendant,  as  a  probable  consequence  of 
having  its  building  painted  from  a  suspended 
stage  or  scaffold. 

The  evidence  shows  that  the  work  was  done 
in  the  usual  way  in  which  buildings  located 
on  public  streets  are  painted;  that  the  stage 
or  scaffold  was  a  good  one,  and  that  the 
accident  was  due  entirely  to  the  negligence 
of  the  servant  of  Crooks,  Zick  k  Co.  in  not 
iieing  the  guy  line  tight  enough.  There  was 
no  evidence  to  show  that  it  was  a  common 
occurrence  for  painter  to  fall  from  a  suspend- 
ed stage,  or  that  it  was  customary  to  erect 
guards  or  covers  over  sidewalks  above  wbdch 
men  are  engaged  in  painting  a  building  from 
a  suspended  stage,  or  to  ''ropeV  the  street 
so  as  to  prevent  persons  from  using  the  side- 
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walk  during  the  progress  of  the  work^  On 
the  contrary,  the  only  evidence  reflecting  up- 
on this  feature  of  the  case  was  the  testimony 
of  the  witness,  Israel,  who  was  engaged  in 
painting  the  building  ai  the  time  of  the  acci- 
dent, and  who  testified  that  he  had  had  forty- 
three  years'  experience  in  such  work  and  that 
he  had  never  seen  a  man  fall  from  a  painter's 
stage,  and  had  never  seen  a  stage  fall  to  the 
udewalk;  that  it  was  not  necessary  as  a 
general  thing  [258]  to  erect  barriers  to  pre- 
vent people  from  walking  under  the  stage, 
and  that  after  the  accident  he  went  back  to 
work  and  used  the  same  stage  and  same  gny 
lines,  and  the  testimony  of  James  L.  Thomaa, 
who  stated  that  he  was  a  member  of  a  firm 
engaged  in  house  painting  and  decorating, 
and  that  the'  firm  employed  from  twenty-five 
to  sixty-five  men;  that  he  had  been  engaged 
in  the  business  for  thirty-three  years,  and 
that  he  had  seen  one  man  fall  from  a  scaffold 
but  had  never  seen  a  painter  fall  from  a 
swinging  scaflfold.  This  evidence  not  only 
tends  to  show  that  the  suspended  stage  was 
not  a  nuisance,  but  also  shows  that  there  was 
no  reason  why  the  defendant  should  have  an- 
ticipated or  provided  against  injury  to  per- 
sons using  the  sidewalk. 

In  Deford^s  Cttsethe  plaintiff  was  injured 
by  the  falling  of  the  wall  of  a  house  which 
was  in  course  of  erection  by  an  independent 
contractor  for  Deford.  There  was  no  sugges- 
tion in  that  case  that  the  erection  of  a  build- 
ing fronting  on  the  sidewalk  of  a  public  street 
was  a  nuisance,  but  Deford's  liability  was 
based  by  the  Court  upon  the  evidence  that 
the  particular  waU  in  question  was  construct- 
ed in  such  a  dangerous  and  defeoiitte  manner 
that  it  became  and  was  a  nuisance.  And  in 
Decola's  Case  the  plaintiff  was  injured  by  a 
brick  that  fell  from  a  house  which  Cowan, 
the  contractor,  was  erecting  for  and  on  the 
property  of  the  North  Baltimore  Coastruc- 
tion  Company.  The  suit  was  abandoned  as 
to  the  owner  of  the  property,  and  this  Court 
said  that  there  was  no  evidence  in  the  case 
to  make  the  company  liable  for  the  injury. 
The  Court  oduld  not  have  decided  as  it  did 
in  those  cases  if- the  erection  of  a  house  front- 
ing on  the  sidewalk  of  a  public  street  is  a 
nuisance,  yet  it  is  a  matter  of  common  knowl- 
edge that  the  erection  of  such  buildings  is 
attended  with  some  risk,  and  that  appliances 
extending  over  and  above  the  sidewalk  are 
employed  in  the  execution  of  the  work.  In 
the  caise  of  Boomer  v.  Wilbur,  176  Mass.  482, 
57  N.  E.  1004,  53  L.R.A.  172,  the  owner  of  a 
house  employed  a  contractor  to  repair  a 
chimn^,  and  the  plaintiff  was  injured  by  the 
falling  of  a  brick  {259]  during  the  perform- 
ance of  the  contract.  The  Court  there  said: 
''The  instructions  to  the  jury  allowed  them 
to  find  a  verdict  for  the  plaintiff  .  .  .  upon 
the  ground  that  the  work  of  repair  called  for 


1^  the  contract  was  necessarily  a  nuisance, 
within  the  rule  stated  in  Woodman  v.  Me- 
tropolitan R.  Co.  [149  Mass.  335],  lAbi  supra, 
and  other  similar  cases.  The  work  called 
for  was  the  repair  of  chimneys.  At  most, 
the  brick  were  to  be  taken  off  for  a  few  feet 
and  relaid.  The  work  which  was  to  be  done 
was  not  such  as  would  necessarily  endanger 
persons  in  the  street.  It  did  not  involve 
throwing  the  brick  into  the  street,  or  causing 
or  allowing  them  to  fall  so  as  to  endanger 
persons  traveling  therein.  It  is  plain  that, 
unless  there  was  negligence  in  the  actual 
handling  of  the  brick,  there  could  be  no  in- 
jury to  the  passing  traveler.  .  .  .  This 
is  not  a  case  where  the  work,  if  properly  done, 
creates  a  peril,  unless  guarded  against  as 
in  the  cases  relied  upon  by  the  plaintiff. 
The  accident  wsa  caused  by  the  act  of  the 
contractor  in  doing  what  it  was  not  necessary 
for  him  to  do,  what  he  was  not  expected  to 
do,  and  what  he  did  not  intend  to  do.  If  it 
had  been  necessary  for  him  to  topple  the 
chimney  over  into  the  street,  or  to  remove 
the  bricks  by  letting  them  fall  into  it,  or  the 
contract  had  contemplated  such  action, 
the  instructions  would  not  have  been  objec- 
tionable; but,  as  this  was  not  necessary  or 
intended,  the  work  could  not  be  classed  as 
work  which,  if  properly  done,  was  ordinarily 
attended  with  danger  to  the  public.  The 
negligence,  if  any,  was  in  the  mere  detail  of 
the  work.  The  contract  did  not  contemplate 
such  negligence,  and  the  negligent  party  as 
the  only  one  to  be  held."  In  the  case  of 
Laffery  v.  U.  S.  Gypsum  Co.  83  Kan.  349,  Ann. 
Cas.  1912A  590,  111  Pac.  498,  45  L.B.A.(N.S.) 
930,  the  Court,  after  referring  to  the  general 
rule  which  exempts  the  employer  from  lia- 
bility where  the  work  is  done  by  an  inde- 
pendent contractor,  and  to  the  exception  to 
that  rule  in  cases  where  the  work  is  intrinsi- 
cally dangerous,  however  skillfully  performed, 
said:  "No  effort  will  be  made  to  define  pre- 
cisely tUe  expressions  intrinsically  dangerous' 
or  'inherently  dangerous,'  or  like  phraseology, 
as  used  in  the  [260]  authorities.  Regard 
must  be  had  to  the  reason  of  the  principle  and 
the  consequences  flowing  from  its  application 
in  the  given  situation.  The  mere  liability 
to  injury  from  doing  the  work  cannot  be  the 
test,  for  injuries  may  happen  in  any  under- 
taking, and  many  are  attended  with  great 
danger  if  carelessly  managed,  although  with 
proper  care  they  are  not  specially  hazardous." 
After  stating  further  that  although  the  erec- 
tion of  buildings  in  cities  is  attended  with 
hazards,  such  work  has  not  been  regarded  as 
coming  within  the  rule  applicable  to  work 
intrinsically  dangerous,  the  Court  quotes  with 
approval  the  statement  of  Mr.  Chief  Justice 
Coekburn  in  Bower  v.  Peate  (1876),  1  Q.  B^ 
D.  (E^.)  321,  that,  ''There  is  an  obvious 
diff«!«nce    between    committing,  work    to    a 
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contractor  to  be  executed  from  which,  if 
properly  done,  no  injurious  consequences  can 
arise,  and  handing  over  to  him  work  to  be 
done  from  which  mischievous  consequences 
will  arise  unless  preventive  measures  are 
adopted."  In  the  case  of  Geist  v.  Rothschild, 
90  111.  App.  324,  the  defendant  employed  a 
contractor  to  paint  the  wall  of  his  store. 
The  painting  was  done  from  a  scaffold  sus- 
pended from  the  top  of  the  bulging,  and  the 
scaffold  was  lowered  and  raised  by  ropes  at 
the  end  of  the  scaffold.  The  plaintiff  was 
injured  by  the  falling  of  the  ropes,  the  slack 
ends  of  which  were  coiled  on  the  scaffold  and 
were  in  some  way  knocked  off  and  struck 
the  plaintiff.  The  Court  there  said  that  it 
was  a  daily  occurrence  in  large  cities  like 
Chicago  for  the  walls  of  buildings  on  its 
streets  to  be  painted,  and  that  the  fact  that 
it  was  necessary  to  suspend  a  scaffold  over 
the  street  in  or|ier  to  do  it  did  not  make  it 
a  nuisance  if  the  scaffold  was  securely  sus- 
pended; that  there  was  nothing  inherently 
dangerous  in  doing  the  work,  provided  it  was 
done  by  competent  persons  in  the  usual  and 
ordinary  way,  and  that  there  was  no  question 
of  fact  for  submission  to  the  jury  in  that  con- 
nection. In  the  case  of  Sartirana  v.  New 
York  County  Nat.  Bank,  139  App.  Div.  597, 
124  N.  Y.  S.  197,  the  plaintiff  was  struck  by  a 
platform  which  was  being  lowered  by  meand 
of  a  derrick  on  a  building  in  course  [261]  of 
construction  by  an  independent  contractor. 
The  Court  held  that  the  bank,  the  owner  of 
the  property,  was  not  liable,  and  said;  "The 
work  being  done  here  was  no  more  intrinsical- 
ly dangerous  than  the  construction  of  a  build- 
ing along  A  public  street  usually  is.  .  .  . 
The  building  was  not  of  extraordinary  height 
or  at  all  out  of  the  ordinary,  so  far  as  exterior 
construction  was  concerned,  and  unless  the 
owner  is  in  every  case  bound  to  guard  against 
possible  injuries  to  passersby,  which  is  not 
the  law,  the  bank  could  not  be  held  liable 
for  the  negligence  of  a  contractor.*'  See  also 
Mehler  v.  Fisch,  65  Ohio  549,  120  N.  Y.  S. 
807. 

Without  meaning  to  go  to  the  full  extent 
of  some  of  the  authorities  cited  in  the  appli- 
cation of  the  rules  announced,  applying  the 
principles  there  established  to  the  facts  of 
this  case  we  cannot  hold  that  the  Suspension 
of  the  stage  or  scaffold  from  the  cornice  of  the 
defendant's  building  created  a  nuisance,  or 
that  the  use  of  the  stage  in  painting  the  build- 
ing rendered  the  work  so  dangerous  as  to 
require  the  defendant  to  erect  covers  or  guards 
over  the  sidewalk  in  order  to  protect  persons 
walking  thereon,  or  to  erect  barriers  to  pre- 
vent persons  from  using  the  sidewalk  during 
the  progress  of  the  work.  To  do  so  would 
impose  a  useless  burden  upon  property  own- 
ers in  cities,  and  subject  the  public  to  un- 
necessary inconvenience.     Of  course,  there  is 


eome  risk  incident  to  the  projection  of  any 
object  over  a  highway,  but  the  duty  of  the 
owner  of  abutting  property  does  not  require 
him  to  provide  against  all  poseible  injury, 
and  it  is  only  such  injury  as  may  be  reason- 
ably anticipated  that  he  is  bound  to  take 
precautions  to  prevent. 

The  appellant  relies  largely  upon  MitcheH's 
Case  and  the  cases  of  Doll  v.  Ribetti,  203  Fed. 
593,  C.  C.  A.  and  McHarge  v.  Newcomer, 
117  Tenn.  595,  100  S.  W.  700,  9  L.R.A.(N.S-) 
298.  In  Mitchell's  Case  the  alleged  injury 
was  inflicted  by  a  hammer  which  fell  from 
a  bridge  being  erected  over  one  of  the  public 
streets  of  Havre  de  Grace  and  struck  the 
plaintiff's  umbrella  as  she  was. passing  along 
the  street  under  the  bridge,  and  the  Court 
said:  [262]  "There  is  evidence  in  the  record 
tending  to  show  that  in  the  constmetion  of 
such  bridges,  when  the  workmen  are  engaged 
in  riveting  the  ties  and  braces  between  the 
girders  composing  the  span  they  are  com- 
pelled to  work  with  great  rapidity  in  order 
to  put  the  rivets  in  place  and  clench  them, 
while  at  a  white  or  r^  heat,  and  as  a  result 
rivets,  tools  and  other  articles  handled  with 
such  rapidity  frequently  fall  to  the  ground 
beneath  and  render  it  unsafe  for  travel  imlesd 
properly  guarded.  There  is  like  evidence  that 
in  the  construction  of  the  bridge  now  in  ques- 
tion such  objects  did  in  fact  frequently  fall 
upon  the  street  below  it  and  that  no  precau- 
tions were  taken  to  hinder  the  public  from 
passing  under  the  bridge  or  to  prevent  the 
falling  of  the  objects  from  it."  In  the  case 
of  McHarge  v.  Newcomer,  supra,  the  plaintiff 
while  passing  along  the  street  was  struck  by 
a  heavy  awning  roller  which  was  "allowed 
by  a  party  repairing  the  awning,  in  some  way 
not  shown,  to  suddenly  fa^  upon  her."  The 
defendants  offered  no  evidence  explaining  the 
falling  of  the  roller,  but  introduced  proof  to 
show  that  the  awning  was  being  repaired 
by  an  independent  contractor.  The  Supreme 
Court  of  Tennessee  held  that  the  awning  waa 
a  nuisance,  and  held  further  "that  the  work 
contracted  for  involved  a  thing  intrinsically 
dangeroxis  to  the  public,  from  which  injuries 
to  those  using  the  street  were  probable  and 
might  reasonably  be  anticipated  by  the  pro- 
prietor," and  in  conclusion  said:  "The  awn- 
ing  of  the  defendants,  so  far  as  it  appears 
from  this  record,  was  being  repaired  by  that 
contractor,  over  a  much  frequented  street,  in 
a  populous  city,  and  at  a  place  where  persons 
were  constantly  coming  and  going  and  stand- 
ing, upon  the  invitation  of  the  defendants, 
for  the  purpose  of  trading  with  them  and  tak- 
ing the  street  cars,  without  any  precautions 
taken  to  pre^^'ent  portion^  of  the  awning,  ma- 
terial or  tools  from  falling  on  those  below." 
In  the  case  of  Doll  v.  Ribetti,  supra,  the 
syllabus  contains  the  following  statement: 
'^Where  defendant,  a  tenant  of  a  building^ 
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€rected  fluah  with  the  sidewalk,  permitted 
the  servant  of  an  independent  contractor  to 
stand  [263]  on  the  window  ledges  to  clean 
windows  on  the  outside  without  providing 
scaffolding  or  other  safety  appliances,  and 
the  serrant  fell  and  injured  the  plaintiff,  who 
was  walking  past  the  building,  whether  tiie 
tenant  was  negligent  in  not  providing  scaf* 
folds  or  safety  appliances  was  for  the  jury." 
The  statement  of  claim  in  that  case  charged, 
**That  in  the  city  of  Pittsburgh,  it  had  been 
a  custom  to  have  the  windows  of  such  build- 
ings cleaned  by  persons  standing  on  the  out- 
side of  the  sash  or  sills  of  the  windows,  se- 
cured  from  falling  by  a  stout  belt  worn  about 
the  waist,  wiUi  a  strap  on  each  side  thereof, 
fastened  to  a  hook  or  other  fixture  set  for  the 
purpose  in  the  side  frames  or  casing  of  each 
window.**  It  further  averred  "that  the  build* 
ing  occupied  by  the  defendant  was  not  and 
never  had  been  provided  with  such  hooks, 
or  with  any  other  fit  or  appropriate  fixtures 
for  the  purpose  stated/'  and  that  the  defend* 
ant,  long  prior  to  the  day  of  the  accident, 
'knew,  or  by  the  ^ercise  of  reasonable  care 
should  have  known,  that  the  windows  of  the 
building  were  not  equipped  with  the  cus- 
tomary hooks  or  other  appropriate  fixtures," 
etc.,  and  that  while  the  servant  of  the*  con- 
tractor was  engaged  in  cleaning  the  window 
on  the  fourth  fioor  of  the  building,  he  acci- 
dentally lost  his  balance  and  fell  upon  the 
plaintiff,  who  was  walking  upon  the  sidewalk 
below.  The  Court  said  that  the  facts  alleged 
in  the  statement  of  claim  were  for  the  most 
part  undisputed,  "and  that  there  was  evidence 
tending  to  support  all  of  the  allegations  of 
fact  upon  which  were  based  the  charge  of 
negligence  of  the  defendant."  In  that  case, 
therefore,  the  negligence  of  the  defendant  al- 
leged and  shown  by  the  evidence  was  his  fail- 
ure to  furnish  the  appliances  and  safeguards 
usually  provided  by  the  owner  or  occupier  of 
a  building  to  prevenf  those  engaged  in  wash- 
ing the  windows  from  falling. 

The  distinction  between  those  cases  and 
the  ease  at  bar  is  obvious.  Here  the  evidence 
shows  that  the  accident  was  due  to  the  failure 
of  tte  servants  of  Crooks,  Zick  &  Co.  to  prop- 
erly fasten  or  tie  the  guy  lines.  There  is  no 
evidence  to  [£NK}  show  that  the  defendant 
neglected  to  provide  any  safety  appliance  that 
was  customarily  supplied  by  the  owner  of  the 
building,  or  that  it  was  a  common  occurrence 
for  painters  to  fall  from  a  suspended  stage  or 
scaffold. 

The  appellant  contends  that  the  defendant 
owed  an  absolute  duty  to  the  public  not  to 
interfere  "with  their  right  to  the  safe  and 
unimpeded '  use  of  the  sidewalk."  The  duty 
that  the  owner  of  property  on  a  highway  owes 
to  the  public  is  not  to  create  a  nuisance  on 
the  highway,  and  to  take  proper  precautions 
to  prevent  injuries  that  may  be  anticipated 


as  a  probable  consequence  of  work-  in  which 
he,  or  his  contractor,  is  engaged.  But  that 
duty  did  not  make  the  defendant  an  insurer 
against  injury  to  the  public,  or  require  him 
to  provide  against  all  possible  injury,  how- 
ever remote,  nor  did  it  require  the  defendant 
to  go  on  the  top  of  its  building  to  see  that 
the  guy  lines  used  by  the  contractor  were 
properly  tied.  In  City,  etc.  R.  Co.  v.  Moores, 
supra,  the  plaintiff  was  injured  by  reason  of 
her  horse  becoming  frightened  at  a  steam 
engine  which  was  being  used  by  White,  an 
independent  Contractor,  in  the  execution  of 
certain  work  on  a  turnpike.  After  referring 
to  the  rule  stated  in  O'DonnelUs  Case,  supra, 
and  Water  (>).  v.  Ware,  16  Wall.  666,  21  U. 
S.  (L.  ed.)  485,  Judge  Boyd  said:  "But  the 
evidence  shows  that  the  injury  was  sustained 
by  the  negligent  use  of  the  engine  in  not 
stopping  it  and  in  blowing  the  whistle  as  she 
(the  plaintiff)  approached.  It  would  be 
carrying  the  obligation  of  the  Turnpike  Com- 
pany beyond  that  required  or  authorized  by 
the  autiioritles  to  hold  that  its  duty  to  the 
public  required  it  to  see  that  the  servants  of 
White  were  not  thus  negligent,  although  the 
use  of  the  steam  engine  was  not  a  nuisance 
per  se  and  could  be  operated  so  as  not  likely 
to  do  any  injury  to  anyone  using  the  road. 
It  would  be  requiring  too  much  of  it  to  make 
it  take  such  precautions  against  accidents 
when  lett£Dg  out  lawful  work  to  an  independ- 
ent contractor.  It  must  be  admitted  that  the 
work  to  be  done  was  lawful  and  the  company 
had  the  right  to  assume  that  there  would  be 
no  such  negligence  as  that  [265]  complained 
of,  which  was  entirely  collateral  to  and  not 
a  probable  consequence  of  the  work  contract- 
ed for.  To  hold  the  company  to  such  a  strict 
liability  would  practically  forbid  it  from  hav- 
ing such  work  done  by  contractors  as  it  would 
have  to  keep  its  own  agents  on  engines  to 
see  that  there  was  no  negligence  on  the  part 
of  the-  contractors  or  their  servants."  This 
statement  of  Judge  Boyd's  was  quoted  at 
length  and  approved  in  the  later  case  of 
Symons  v.  Road  Directors,  105  Md.  254,  65 
Atl.  1067. 

It  is  also  urged  on  behalf  of  the  appellant 
that  the  question  whether  the  injury  might 
reasonably  have  been  anticipated  by  the  de- 
fendant as  a  probable  consequence  of  the 
work  contracted  to  be  done  was  one  of  fact 
for  the  jury.  That,  of  course;  is  the  general 
rule  (Bonaparte  v.  Wiseman,  89  Md.  12,  42 
Atl.  918,  44  L.R.A.  482;  Philadelphia,  etc. 
R.  Co.  V.  Mitchell,  supra),  but  here  we  are 
considering  the  legal  sufficiency  of  the  plain- 
tiff's evidence,  the  burden  being  upon  her  to 
show  that  the. defendant  was  guilty  of  negli- 
gence. There  was  no  evidence  to  show  that 
the  injury  might  have  been  anticipated  as  a 
probable  consequence  of  the  work  in  which 
the  contractor   was  oigaged.     On   the   con- 
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trary,  as  we  have  said,  the  work  was  done  in 
the  usual  way,  and  all  the  evidence  tends  to 
show  that  there  was  no  reason  why  the  de* 
fendant  should  have  anticipated  any  injury 
to  persons  using  the  sidewalk.  The  mere  fact 
that  the  servant  of  the  contractor  fell  and 
injured  the  plaintiff  would  not  justify  an  in- 
ference that  the  injury  was  caused  by  the 
negligence  of  the  defendant,  especially  as  it 
was  shown  to  have  been  due  entirely  to  the 
negligence  of  the  contractor's  servant,  which 
the  defendant  had  no  reason  to  anticipate. 
Joyce  V.  Flanigan,  111  Md.-  481,  74  Atl.  818. 
The  maxim  res  ipsa  loquitur  cannot  aid  the 
plaintiff  in  this  case.  The  man  who  fell  and 
injured  her  did  not  fall  from  the  defendant's 
building,  but  from  the  stage  or  scaffold  which 
was  not  under  its  management  or  control. 
The  case  most  frequently  referred  to  in  this 
State  as  containing  the  true  statement  of  the 
rule  is  the  case  of  Scott  v.  London,  etc.  Docks 
Co.  3  U.  &  C.  (Eng.)  596,  where  [266]  it  is 
said:  *There  must  be  reasonable  evidence 
of  negligence.  But  where  the  thing  is  shown 
to  be  under  the  management  of  the  defendant 
or  its  servants,  and  the  accident  is  such  as, 
in  the  ordinary  course  of  things,  does  not 
happen  if  those  who  have  the  management 
use  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defend- 
ant, that  the  accident  arose  from  want  of 
care."  Howser  v.  Cumberland,  etc.  R.  Co. 
80  Md.  146,  30  Atl.  906,  45  Am.  St.  Rep. 
332,  27  L.R.A.  154;  Decola  v.  Cowan,  supra; 
Walter  v.  Baltimore  Electric  Co.  109  Md.  613, 
71  Atl.  953,  22  L.R.A.(N.S.)  1178;  Chesa- 
peake Iron  Works  v.  Hochschild,  119  Md.  303, 
86  Atl.  345. 

Albert  C.  Putts,  the  president  of  the  de- 
fendant, was  called  as  a  witness  for  the 
plaintiff  and  was  asked  if  the  painting  that 
was  done  on  the  defendant's  building  was 
not  done  by  the  defendant,  and  he  answered, 
"Yes."  He  was  then  asked,  "Your  company 
was  having  the  building  painted?"  to  which 
he  replied,  "Yes,  we  gave  the  contract  to  have 
it  painted."  On  cross-examination  he  was 
asked  by  counsel  for  the  defendant  to  whom 
the  appliances  used  in  connection  with  the 
painting  belonged.  The  plaintiff  objected  to 
the  question,  but  the  Court  overruled  the 
objection,  and  the  witness  answered  that  they 
belonged  to  Crooks,  Zick  A  Company.  After 
stating  further  that  the  defendant  had  noth- 
ing to  do  with  the  work,  did  not  employ  the 
men  engaged  in  it,  and  had  no  control  over 
them  or  the  appliances  and  methods  used  in 
doing  the  work,  the  witness  was  asked  on  re- 
direct examination  by  counsel  for  the  plain- 
tiff if  the  defendant  took  "atiy  precaution  to 
safeguard  the  travel  on  the  sidewalk"  or 
did  anything  "to  protect  the  pedestrians  walk- 
ing along  the  street  under  the  ladder,"  which 
questions  were  objected  to  by  -the  defendant. 


and  the  Court  refused  to  permit  the  wit- 
ness to  answer  them.  These  rulings  formed 
the  subject  of  the  first  three  exceptions.  The 
witness  having  stated  in  his  examination-in- 
chief  that  the  painting  "was  clone  by"  the 
defendant,  and  that  the  defendant  "gave  the 
contract  to  have  it  painted,"  the  defendant 
had  a  right  to  have  him  explain  and  to  inter- 
rogate him  as  to  the  extent  of  the  defendant's 
connection  [267]  with  the  work.  The  ques- 
tions asked  in  the  second  and  third  exceptions 
did  not  relate  to  any  matter  referred  to  in 
the  cross-examination,  and  there  was,  there- 
fore, no  error  in  either  of  those  rulings. 

The  fourth,  fifth,  sixth  and  tenth  exceptions 
are  to  the  refusal  of  the  Court  below  to  per- 
mit the  witnesses  to  say  whether  they  had 
ever  known  paint  buckets,  brushes  or  ropes 
to  fall  from  ladders  or  scaffolds  used  in  paint- 
ing buildings.  We  see  no  error  in  these 
rulings.  The  plaintiff  was  not  injured  by  the 
falling  of  a  paint  bucket  or  brush,  and  even 
if  proper  care  required  the  defendant  to  pro- 
vide against  injuries  from  such  causes,  it 
would  not  follow  that  it  was  its  duty  to 
anticipate  injury  from  the  falling  ol  a  naan 
from  the  scaffold.  Mr.  Israel  stated  that  it 
was  not  necessary  as  a  general  thing  to  erect 
barriers  on  the  sidewalk  to  warn  persons 
against  using  it  when  a  building  is  being 
painted  from  a  suspended  stage,  and  tliat 
with  forty-three  years'  experience  he  had  nev- 
er known  a  man  to  fall  from  a  stage.  Mr. 
Thomas,  who  had  been  a  painter  for  thirty- 
three  years,  testified  that  he  had  never  seen 
a  man  fall  from  a  swinging  scaffold.  They 
were  asked  by  the  plaintiff's  counsel  whether, 
in  their  opinion,  the  suspension  of  a  stage 
above  a  sidewalk  "made  the  use  of"  the  side- 
walk more  dangerous  or  dangerous,  and  the 
seventh,  eighth  and  ninth  exceptions  are  to 
the  refusal  of  the  Court  to  permit  those  ques- 
tions to  be  answered.  The  burden  was  on  the 
plaintiff  to  show  that  the  injury  was  such  as 
might  reasonably  have  been  anticipated,  as 
a  probable  result  of  the  work  that  was  being 
doncj  and  that  could  not  be  shown  by  the 
opinion  of  the  witnesses  that  the  suspended 
stage  rendered  the  use  of  the  sidewalk  more 
dangerous  or  dangerous.  That  was  the  very 
question  the  jury  had  to  decide  upon  all  the 
evidence  in  the  case,  and  it  was  incumbent  up- 
on the  plaintiff  to  produce  evidence  from 
which  the  jury  oould  infer  that  the  suspen- 
sion of  the  stage  made  the  "use  of"  the  side- 
walk dangerous.  There  was  nothing  in  the 
conditions  surrounding  the  scene  of  the  acci- 
dent that  would  suggest  the  [268]  propriety 
of  allowing  a  witness,  who  was  familiar  with 
those  conditions,  to  express  an  opinion  as  to 
whether  the  suspension  of  the  stage  rendered 
the  use  of  the  sidewalk  unsafe,  and  the  rule 
that  allows  a  witness  to  state  that  a  par- 
ticular road,  with  which  he  is  ffiroiiiar,  is  in 


WEILBACHER  v.  J.  W.  PUTTS  CO. 

its  Md.  U9. 


123 


a  dangerous  conditioii,  should  not,  for  obvious 
reasons,  be  applied  in  this  case.  But  even 
if  this  is  not  so,  it  is  not  probable  that  the 
plaintiff  was  prejudiced  by  the  rulings,  for  the 
witnesses  had  already  stated  that  they  had 
never  known  a  man  to  fall  from  a  swinging 
scaffold.  Mr.  Thomas  was  asked  in  the  ex- 
amination-in-chief  if  he  had  ever  known  a 
man  to  fall  from  a  painter's  scaffold  and  he 
answered,  ^Yes."  On  cross-examination  it 
developed  that  he  did  not  mean  that  he  had 
seen  a  man  fall  from  a  suspended  scaffold,  but 
that  he  had  seen  one  fall  from  a  different 
kind  of  scaffold,  and  the  defendant  then 
moved  that  his  statement  that  he  had  seen  a 
man  fall  from  scaffold  be  stricken  out,  and 
the  eleventh  exception  is  to  the  granting  of 
that  motion.  The  question  in  the  case  was 
whether  there  was  any  reason  to  anticipate 
injury  from  the  falling  of  a  man  from  a  lad* 
der  such  as  was  used  in  painting  the  defend- 
ant's building,  and  the  fact  that  a  man  had 
been  known  to  fall  from  a  different  kind  of 
scaffold  would  not  have  aided  the  jury  in 
determining  that  question.  It  would  not  fol- 
low because  a  man  had  been  known  to  fall 
from  a  different  kind  of  ladder  that  a  painter 
would  likely  fall  from  one  of  the  kind  re- 
ferred to  in  this  case.  It  might  very  well  be 
that  one  could  be  used  without  any  risk  of 
injury  to  persons  on  the  sidewalk  while  the 
other  could  not. 

Finding  no  error  in  the  rulings  of  the 
Court  below,  the  judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ap- 
pellee. 


NOTE. 


Liability  of  Owner  of  Bnildiag  for  Ism- 
jnry  to  Pedestrian  Resulting;  front 
Ereotion  of  Scaffold  for  Repairlns 
or  Painting  Building. 

In  General,  123. 

Act  of  Independent  Contractor : 

General  Rule,    123. 

Exception  to  Rule,  125. 


In  General, 

It  seems  that  the  owner  of  a  building  is 
liable  for  an  injury  to  a  pedestrian  resulting 
from  the  carelessness  of  his  employees  in  us- 
ing a  scaffold  while  making  repairs  to  the 
building.  Keyes  v.  Bangor  Second  Baptist 
Church,  99  Me.  308,  69  Atl.  446.  It  appeared 
in  that  case  that  the  defendants  were  engaged 
in  making  repairs  to  a  church  building  owned 
by  them,  and  that  the  plaintiff  was  injured 
by  a  board  which  fell  from  a  scaffold.  It  was 
held  to  be  a  question  for  the  jury  whether 
the  defendants  had  erected  proper  barriers  or 


given  proper  warning  to  pedestrians.  The 
defendants  claimed  that  they  were  not  liable 
because  the  work  of  enlarging  the  church  was 
given  to  an  independent  contractor  but  the 
court  in  disposing  of  this  contention  said: 
"The  contract  of  the  defendants  with  Otto 
Nelson  .  .  .  does  not  state,  nor  can  it  be 
reasonably  implied  from  its  terms,  that  Nel- 
son was  'employed  to  do  a  job  of  work.'  He 
and  his  men,  in  express  terms,  were  hired  by 
the  day.  No  time  was  specified  in  which  he 
should  complete  the  work;  no  specifications 
as  to  what  work  or  how  it  should  be  done. 
The  defendants  so  far  as  the  contract  itself 
shows  not  only  had  the  right,  but  must  neces- 
sarily have  controlled  and  directed  not  only 
Nelson's  men,  but  Nelson  himself^  with  re- 
spect to  everything  that  was  to  be  done  upon 
that  church,  for  the  contract  does  not  refer 
to  any  plans,  specifications,  architect  or  any 
person,  even,  to  whom  Nelson  should  go  for 
instructions.  All  the  contractor  could  have 
done  under  this  bare  contract,  without  any 
other  information  or  directions,  when  he  and 
his  men  arrived  at  the  church  ready  for  duty, 
would  have  been  to  remain  idle  and  wait, 
until  some  person  vested  with  proper  author- 
ity, directed  them  what  to  do.  Under  the 
contract  Nelson  was  to  furnish  the  labor  and 
the  materials,  and  every  thing  else  essential 
to  the  performance  of  the  work,  was,  by  neces- 
sary implication,  to  be  furnished  by  the  de- 
fendants. .  .  .  The  evidence  taken  in  con- 
nection with  the  written  contract  of  Nelson 
conclusively  shows  that  Nelson  instead  of 
^Boi  acting,'  did  act  under  the  direction  and 
control  of  his  employers,  'and  did  not  deter- 
mine' for  himself  in  what  manner  the  work 
should  be  done.  He  was  compelled  to  so  act, 
if  he  worked  at  all,  and  did  so  act.  We  are 
also  unable  to  see  any  reason  why,  at  any 
time  if  they  so  desired,  the  defendants  could 
not  have  discharged  Nelson  and  |iU  his  men 
without  subjecting  themselves  to  any  liability 
whatever,  for  breach  of  contract.  Nelson 
was  not  an  independent  contractor  and  the 
ruling  of  the  presiding  justice  must  stand." 
As  to  the  liability  of  a  person  maintaining 
an  awnings  sign  or  similar  object  suspended 
over  a  street,  for  personal  injuries  caused 
by  its  fall,  see  the  notes  to  Waller  v.  Ross, 
10  Ann.  Cas.  715,  and  McCrorey  v.  Thomas, 
17  Ann.  Cas.  373. 

Act  of  Independent  Contractor, 

General  Rule. 

The  owner  of  a  building  is  not  liable  for 
an  injury  to  a  pedestrian  caused  by-  the  neg- 
ligence of  an  independent  contractor  in  the 
use  or  erection  of  a  scaffold  put  up  for  the 
purpose  of  painting  or  repairing  the  building. 
Geist  T.  Rothschild,  90  111.  App.  324 ;  Davis 
T.  John  L.  Whiting,  etc.  Co.  201  Mass.  91, 
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87  N.  E.  199;  Regan  T.  Superb  Theater,  220 
Maas.  259,  107  N.  E.  984}  Mehler  v.  Fisch, 
65  Misc.  549,  120  N.  Y.  S.  807.  And  see  the 
reported  case.  See  also  Hurlstone  v.  Iiondon 
Electric  Sy.  30  Times  L.  Bep.  (Eng.)  398; 
McCarty  v.  Second  Parish,  etc.  71  Me.  318,  36 
Am.  Rep.  320.  In  Geist  v.  Rothschild,  supra, 
it  appeared  that  defendant  made  a  contract 
for  the  doing  of  certain  carpentry  and  paint- 
ing work  on  its  department  store  building. 
The  contractor  agreed  to  furnish  all  labor  and 
materials  and  provide  all  necessary  scaffold- 
ing and  implements  necessary  therefor.  The 
contractor  sublet  the  painting  part  of  the 
contract  and  retained  no  supervision  over  that 
work,  which  was  done  under  the  general  sup- 
ervision of  an  architect  selected  by  the  de- 
fendant, though  he  in  no  way  controlled  or 
directed  the  men  doing  the  painting,  or  the 
manner  of  doing  it,  or  directed  the  appliances 
to  be  used.  While  the  plaintiff,  a  pedestrian. 
Was  passing  the  building,  one  of  the  slack 
ends  of  the  rope  by  which  the  painter's  scaf- 
fold was  suspended,  and  which  had  been  coiled 
up  thereon,  fell  and  struck  her,  causing  seri- 
ous injuries.  It  was  held  that  the  owner  of 
the  building  was  not  liable.  The  court  said: 
"No  case  has  been  cited  by  counsel,  nor  have 
we  been  able  to  find  any  authority  which 
holds  that  there  is  such  a  primary  duty  or 
obligation  upon  the  owner  of  a  building  to 
persons  passing  along  on  an  adjoining  public 
sidewalk,  or  to  prospective  customers  who 
are  going  toward  his  premises  where  he  con- 
ducts a  public  business,  that  he  is  liable  in 
damages  for  the  negligence  of  an  independent 
contractor  to  such  persons,  when  the  injury 
occurs  while  they  are  going  along  such  pub- 
lic sidewalk,  or  to  such  customers  before  they 
actually  come  upon  the  premises  where  he 
is  conducting  his  business,  or  into  some  pass- 
ageway or  entrance  way  used  as  a  part  of 
the  owner's  premises.  .  .  .  It  is  claimed 
by  counsel  for  plaintiff  that  the  owner  is 
only  relieved  from  liability  for  the  negligence 
of  his  contractor  whom  he  employs  to  perform 
work  upon  his  premises  by  an  independent 
contract,  when  the  entire  and  exclusive  Con- 
trol of  the  premises  is  surrendered  h>  such 
contractor.  We  cannot  give  our  assent  to 
this  contention,  as  in  our  opinion,  it  is  not 
sustained  by  authority  to  the  extent  claimed. 
.  .  .  The  fact  that  the  work  was  to  be 
inspected  by  the  architect  to  see  that  it  was 
done  according  to  the  contract,  does  not 
make  the  defendant  liable.'' 

In  Regan  v.  Superb  Theatre,  220  Mass. 
259,  107  N.  E.  984,  it  appeared  that  the  suit 
was  brought  to  recover  for  personal  injuries 
received  by  the  plaintiff  from  the  upsetting  or 
tipping  over  of  a  stage  erected  by. the  em- 
ployees of  an  independent  contractor,  for  use 
by  them  in  conneotion  with  the  painting  of 
a  marquee  over  the  entrance  to  the  defendant 


theater.  At  the  time  of  its  tipping  over  it 
stood  on  the  sidewalk,  parallel  to  the  entrance 
to  the  theater  and  somewhat  nearer  to  the 
entrance  than  to  the  curbstone.  The  men  who 
worked  on  it  had  left  it  ten  or  fifteen  minutes 
before,  unwatched  and  unguarded.  The  plain- 
tiff left  her  home  to  see  the  performance  at 
the  theater.  She  passed  by  the  side  of  the 
staging,  arrived  in  front  of  the  entrance,  and 
was  about  to  enter,  when  the  staging,  seem- 
ingly lifted  by  a  gust  of  wind,  tipped  over 
on  her  and  threw  her  into  a  comer  of  the 
doorway.  The  staging  was  built  of  two 
trestles,  each  eight  or  nine  feet  high,  standing 
eight  or  nine  feet  apart,  connected  by  one  or 
two  boards  or  planks  nine  inches  wide  and 
one  and  a  half  or  two  inches  thick,  and  not 
at  either  end  fastened  to  the  trestles.  The 
ends  of  the  boards  or  planks  rested  on  the 
second  rung  from  the  top  of  the  trestles,  and 
the  horizontal  line  of  the  plank  was  about 
seven  feet  abave  the  sidewalk.  The  staging 
could  be  moved  about  as  needed.  The  court 
in  holding  that  the  owner  of  the  building  was 
not  liable  said :  ''In  the  f prnishing  and  erec- 
tion of  this  staging  the  defendant  had  no 
part.  In  the  painting  it  was  interested  only 
to  see  that  the  contract  was  performed  in 
accordance  with  its  terms.  There  was  no 
occasion  to  anticipate  that  injurious  conse- 
quences necessarily  might  follow  from  the 
placing  and  use  on  the  sidewalk  of  a  staging 
adequate  for  the  work  expected  or  required 
to  be  done  by  men  who  were  to  paint  the 
marquee  which  was  to  be  placed  over  the 
entrance  to  the  theater  building.  In  fact 
no  harm  came  from  the  form  of  the  structure, 
from  the  manner  of  its  use,  or  from  the  care- 
less acts  of  men  in  thje  execuiion  of  work 
while  upon  it.  No  one  could  foresee  that  the 
men  would  leave  the  stagiag^  unwatched  and 
unguarded  in  the  middle  of  a  crowded  side- 
walk for  more  than  a  momentary  period  of 
time.  .  .  .  There  was  no  liability  on  the 
part  of  the  defendant,  and  the  verdict  for 
the  defendant  was  rightly  ordered." 

In  Davis  v.  John  L.  Whiting,  etc.  Co.  201 
Mass.  91,  87  N.  E.  199,  it  appeared  that  the 
defendant  contracted  with  a  painter  to  paint 
the  iron  shutters  of  a  building  occupied  and 
kept  in  repair  by  the  defendant.  In  the  per- 
formance of  the  work,  a  light  ladder  scaffold 
was  used,  and  while  this  was  being  raised  by 
tackle  hung  from  the  cornice,  it  came  in 
contract  with  the  bottom  of  a  shutter  which 
had  been  carelessly  left  open  and  raised  it 
off  its  hinges,  so  that  it  fell  on  a  passer-by 
in  the  street.  The  defendant  was  held  not 
to  be  liable,  the  court  saying:  ''The  jury 
were  instructed  to  answer  this  question: 
'Was  the  work  of  painting  the  shutters  on 
the  building  necessarily  attended  with  danger 
to  persons  passing  along  Belcher  Lane  V  They 
answered  it  in  the  affirmative.    If  the  ques- 
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tion  meant,  *Wm  there  such  risk  of  accident 
from  the  probable  negligence  or  want  of 
skill  of  some  of  the  workmen  as  necessarily 
to  involve  an  appreciable  danger  of  injury 
to  persons  passing  below/  there  was  evidence 
to  warrant  the  finding.  But  the  finding  of 
this  fact  would  not  create  a  liability  on  the 
part  of  the  defendant."  In  Mehler  v.  Fisch, 
65  Misc.  549,  120  N.  Y.  S.  807,  the  petition 
alleged  that  the  defendant,  her  agents,  ismd 
employees  were  engaged  in  painting  the  front 
wall  of  the  defendant's  house,  and  while  so 
engaged  th^  defendant,  ter  agents,  and  em- 
ployees conducted  the  work  so  negligently 
that  a  scaffold  fell  and  injured  the  plaintiff. 
At  the  trial  it  was  shown  by  the  evidence  that 
the  painting  was  being  done,  not  by  the  de- 
fendant's  servants,  but  by  independent  eon- 
tractors.  The  trial  justice  submitted  the 
case  to  the  jury  on  the  theory  that  the  de- 
fendant was  liable  for  the  acts  of  the  contrac- 
tors if  the  jury  believed  that,  in  spite  of  her 
contract  that  the  work  should  be  performed 
by  independent  contrsictors,  she,  thVougfh  her 
husband,  supervised  and  took  part  in  the 
work,  or  if  the  defendant  did  not  exercise 
care  in  the  selection  of  experienced  and  compe- 
tent contractors.  There  was  a  verdict  for 
the  plaintiff  and  the  appellate  court  in  de- 
ciding whether  the  judgment  could  be  sus^ 
tained  on  the  theories  under  which  the  case 
was  submitted,  said:  "Upon  the  first  point 
the  justice's  charge  was  correct,  but  there  is 
not  sufficient  evidence  to  sustain  a  verdict 
for  the  plaintiff  upon  this  point.  The  plain- 
tiff claims  that  he  heard  the  defendant's 
hiisband  order  the  contractors  to  hoist  the 
scaffold;  but  he  does  not  state  that  the  defend- 
ant's husband  was  even  present  at  the  time 
of  the  accident.  Plaintiff's  own  witnesses  do 
not  corroborate  him  on  this  point,  and  his 
testimony  is  directly  and  circumstantially 
denied  by  the  husband  and  by  both  contrac- 
tors. I  do  not  think  that  the  respondent 
could  seriously  contend  that  the  plaintiff  has 
borne  the  burden  of  producing  a  preponder- 
ance of  evidence  upon  this  point.  Nor  can 
the  judgment  be  sustained  upon  the  theory 
that  the  owner  did  not  exercise  due  care  in 
engaging  competent  contractors.  Even  if  the 
owner  is  under  a  duty,  the  plaintiff  has  not 
shown  any  failure  to  perform  it.  The  work 
done  here  was  not  hazardous,  nor  requiring 
great  skill.  The  contractors,  while  not  long 
in  this  country  and  only  just  beginning  to 
work  for  themselves,  testify  that  they  have 
had  long  experience  as  journeymen  in  work  of 
this  kind.  Absolutely  the  only  evidence  of 
incompetents  is  the  'fall  of  the  scaffold.  Un- 
der such  circumstances  a  judgment  against 
the  defendant  could  be  sustained  only  upon 
the  theory  that  the  exemption  of  liability  of 
an  employer  for  the  acts  of  an  independent 
contractor  is  an  exception  to  the  rule  of  re- 


spondeat superior,  and  that  the  defendant 
must  show  facts  which  will  bring  him  within 
the  exception.  I  do  not  think  that  that  is 
the  law.  The  employer  is  not  liable  for  the 
acts  of  the  contractor,  because  the  relation 
of. principal  and  agent  does  not  exist.  If  he 
is  liable  in  this  case,  it  is  only  for  his  own 
acts,  and  the  plaintiff  must  show  that  he 
owed  him  a  duty  and  has  failed  to  perform 
such  duty." 

In  McCarthy  v.  Second  Parish,  etc.  71  Me. 
318,  36  Am.  Rep.  320,  it  appeared  that  one 
who  was  engaged  in  business  as  a  "slater" 
was  employed  to  repair  the  roof  of  a  church. 
While  he  and  his  employees  were  at  work, 
they  carelessly  allowed  a  ladder  which  they 
used  to  get  on  and  off  the  roof  to  be  blown 
down  by  the  wind  and  injure* a  passer-by.  It 
was  held  that  the  owners  of  the  church  were 
not  liable  on  the  ground  that  the  negligent 
act  was  the  act  of  an  independent  contractor. 
See  to  the  same  effect  Press  v.  Penny,  242 
Mo.  98,  146  S.  W.  458. 

Exception  to  Rule. 

The  owner  of  a  building  is  liable  for  the 
negligence  of  an  independent  contractor  in 
the  use  of  a  scaffold  or  ladder  while  engaged 
in  painting  or  repairing  the  building  where 
the  negligence  consists  in  the  failure  to  per- 
form a  duty  which  the  owner  of  the  building 
cannot  delegate.  Moore  v.  Townsend,  76 
Minn.  04,  78  N.  W.  880.  See  also  Press  v. 
Penny,  ^42  Mo.  98,  146  S.  W.  468.  And  see 
the  reported  case.  In  Moore  v.  Townsend, 
supra,  it  appeared  that  a  painter  who  had 
been  employed  to  paint  the  defendant's  build- 
ing placed  one  end  of  the  ladder  which  he  was 
using  in  the  street,  inclined  it  over  the  walk 
and  rested  the  upper  end  against  the  build- 
ing. The  ladder  was  left  in  this  position 
after  the  work  had  been  completed  for  a  peri- 
od of  thirteen  days  when  it  was  blown  down 
by  an  unusual  blast  of  wind  and  injured  a 
passer-by.  The  owner  of  the  building  was 
held  to  be  liable.  Hie  court  said:  ''The 
occupants  and  the  owner  of  the  building, 
without  surrendering  control  over  it,  per- 
mitted the  painter  to  create  a  nuisance  in  the 
public  street  when  they  allowed  him  to  put 
the  ladder  in  a  position  over  the  walk  where 
it  was  a  continual  menace  to  all  persons  with- 
in its  reach  should  it  fall  down.  ...  By 
employing  an  independent  contractor  the  own- 
er or  occupants  of  the  building  could  not 
relieve  themselves  of  the  continuing  duty 
which  they  owed  to  the  public  not  to  create 
or  maintain  a  public  nuisance  on  their  prem- 
ises. Nor  could  the  village  absolve  itself  of 
a  like  duty  in  respect  to  permitting  a  nui- 
sance to  be  maintained,  partly  or  wholly,  in 
its  streets.  If  a  ladder  placed  over  the  side- 
walk, as  this  was,  could  be  allowed  to  en>- 
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danger  the  lives  and  limbs  of  passers-by,  the 
keeping  open  of  a  coal  hole  in  a  sidewalk 
could  be  defended  on  the  same  grounds.  .  .  . 
There  is  nothing  in  the  claim  that  defendants 
were  not  guilty  of  negligence,  because  the 
ladder  was  blown  down  by  an  unusual  wind. 
The  negligence  of  the  defendants,  owner  and 
occupants,  in  allowing  the  ladder  to  be  in- 
clined and  to  remain  across  the  walk,  and 
of  the  village,  after  its  officers  had  knowledge 
of  the  fact,  was  the  efficient  cause  of  the 
injury  to  plaintiff.  The  fact  that  some  other 
cause  operated  in' connection  with  this  negli- 
gence could  not  relieve  defendants  from  lia- 
bility. The  original  negligence  concurred 
with  another  cause,  and,  operating  at  the 
same  moment,  produced  the  injury.  The 
original  negligent  act  of  placing  one  end  of 
the  ladder  in  the  public  street,  inclining  it 
over  the  walk,  and  resting  the  upper  end 
against  the  building,  thus  creating  a  public 
nuisance,  was  the  proximate  cause  of  the 
accident,  and  without  this  act  plaintiff's  in- 
juries would  not  have  been  received." 
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Oonriots  —  Corporal  Pnnisbmeiit. 

Laws  1909,*  c.  281,  §  6,  applicable  to  Wake 
county,  provides  that  convicts  sentenced  to 
hard  labor  shall  be  under  the  control  of  the 
countv  commissioners,  who  shall  have  power 
to  enforce  all  needful  regulations  for  the  suc- 
cessful working  of  convicts  on  the  highways., 
and  may  authorize  the  supervisors  in  custody 
to  use  such  discipline  only  as  may  be  neces- 
sary to  carry  out  the  regulations  to  the  same 
extent  as  is  allowed  by  law  to  the  authorities 
of  the  penitentiary  as  to  convicts  employed 
in  the  state's  prison.  It  is  held  that,  since 
there  is  no  law  authorizing  the  authorities 
of  the  state's  prison  to  enforce  the  discipline 
by  flogging,  supervisors  in  charge  of  a  camp 
of  convicts  working  on  the  roads  in  Wake 
county  are  not  authorized  by  mere  custom 
or  otherwise  to  flog  a  convict  under  their 
charge,  to  enforce  discipline  and  compel  him 
to  work. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Wake  county ! 
Cooks,  Judge. 


Criminal  action.  J.  M.  Nipper  et  al.,  con* 
victed  of  assault  and  appeal.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Attorney  General  Bickett  and  Aesietwnt 
Attorney  Oeneral  Calvert  for  State. 

B.  N.  Bimme,  Armistead  Jonee  d  Son  and 
J.  W,  Bunn  for  defendants. 

[273]  Clabk,  C.  J.— The  defendant  Nipper 
was  supervisor  in  charge  of  a  camp  of  convicts 
working  upon  the  roads  of  Wake  County,  and 
the  defendant  Johnson  was  a  guard  at  said 
camp.  They  were  charged  with  assaulting^ 
beating,  and  wounding  one  Dan  Gallagher,  a 
convict  under  their  charge  and  supervision, 
with  a  leather  strap  16  inches  long  and  3^ 
inches  wide,  attached  to  a  wooden  handle  5 
inches  long,  whereby  he  was  badly  beaten  and 
bruised.  Said  Gallagher  was  a  man  between 
40  and  45  years  of  age*  He  was  flogged  on 
his  bare  flesh.  A  few  hours  later  he  was 
taken  ill,  and  died  that  afternoon.  The 
Qounty  physician  testified  that  he  did  not 
think  the  death  of  the  said  Gallagher  was 
attributable  in  any  way  to  the  whipping.  The 
chastisement  was  inflicted  for  refusal  to  work 
when  ordered  to  do  so.  It  was  in  evidence 
that  "chastisement  with  a  strap  as  a  means 
of  discipline  for  prisoners  had  been  in  gen- 
eral use  and  adoption  and  had  been  generally 
practiced  in  Wake  County  for  more  than  a 
generation.'' 

The  court  stated  from  the  bench,  before  the 
argument  began,  that  ''after  full  consideration 
of  the  subject,  he  had  reached  the  conclusion 
that  under  the  Constitution  and  laws  of  this 
State  the  authorities  who  have  control  over 
convicts  have  no  right  to  administer  whip- 
pings to  them  for  causes  of  discipline,  and 
that  this  feature  was  eliminated  from  the 
further  discussion  of  the  case."  The  exception 
to  this  presents  the  controversy  before  us. 
The  jury  found  the  defendants  guilty,  aud 
his  Honor  imposed  a  fine  of  $10  and  costs  on 
each  defendant. 

The  indictment  was  not  for  homicide,  but 
for  assault.  It  was  doubtless  due  to  the  fact 
that  there  was  absence  of  all  evidence  of 
malice,  the  testimony  of  the  physician  above 
stated,  and  the  further  evidence  that  the  use 
of  such  punishment  had  always  been  cus- 
tomary, that  his  Honor  imposed  so  light  a 
punishment. 

The  Attorney-General  presents  for  our  con- 
sideration the  fact  that  the  Constitution,  Art. 
XI,  sec.  1,  declares  that  "Death,  imprisonment 
[274]  with  or  without  hard  labor,  fines,  re- 
moval from  office,  and  disqualification  to  hold 
office"  shall  be  the  only  punishments  known 
to  the  laws  of  this  State.  Previous  to  1868 
we  had  retained  the  common-law  punishments 
by  which  many  corporal  punishments  could 
be  inflicted,  such  as  branding  for  manslaugh- 
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ter,  cropping  *the  ears  for  perjury,  setting  in. 
the  stocks,  and  flogging.  The  Constitution 
of  1868  intended  by  the  above  provisions  to  re- 
strict the  sentences  which  might  be  imposed 
by  the  courts  upon  conviction  of  crime  to 
those  above  enxmierated. 

This  constitutional  provision  has  no  direct 
application  to  the  discipline  required  in  our 
jails  and  penitentiaries,  for  if  so  it  would 
prevent  solitary  confinement,  restriction  of 
rations,  and  other  reasonable  punishments 
that  are  in  custpmary  use  in  prisons  and  peni- 
tentiaries. 

The  question  whether  flogging  can  be  used 
as  part  of  the  discipline  in  our  State  and 
county  prisons  depends  not  alone  upon  the 
constitutional  provision,  but  also  upon  the 
question  whether  it  is  reasonable  or  au- 
thorized. Laws  1909,  ch.  281,  sec  6,  pro- 
vides: "The  convicts  sentenced  for  hard 
labor  shall  be  under  the  control  of  the  county 
commissioners  of  said  county,  and  said  au- 
thorities shall  have  power  to  enact  and  en- 
force all  needful  rules  and  regulations  for  the 
successful  working  of  all  convicts  upon  the 
highways,  and  commit  to  the  superintendent 
or  supervisors  the  custody  of  the  whole  and 
any  part  of  the  convict  force.  And  they  may 
authorize  and  empower  them  to  use  such  dis- 
cipline only  as  may  be  necessary  to  carry  out 
the  rules  and  regulations  in  the  working  of 
the  highways  to  which  said  convicts  may  be 
put  by  the  order  of  the  county  commissioners 
to  the  uame  extent  as  is  allowed  by  la/ic  to 
the  authorities  of  the  penitentiary  in  the  cuff- 
iody  and  control  of  convicts  committed  to  the 
Staters  Prison."  This  act  is  applicable  only 
to  Wake  County. 

We  find  no  rule  or  regulation  of  the  county 
commissioners  authorizing  the  flogging  of  con- 
victs, and  as  we  flnd  no  authority  of  law  giv- 
en the  State's  Prison  authorities  to  inflict 
such  punishment,  such  regulation  by  the 
countv  commissioners  would  be  void  and  no 
protection  to  the  defendants,  if  it  had  been 
made. 

It  is  true  that  flogging  has  been  customary 
in  the  State's  Prison,  and  also  in  the  county 
convict  camps;  but  that  is  no  defense,  since 
there  is  no  statute  authorizing  it,  unless  such 
discipline  is  reasonable  and  necessary.  In 
the  absence  of  such  statute,  [275]  whether 
any  given  measure  of  discipline  can  be  au- 
thorized by  those  in  charge  of  the  State  and 
county  prisoners  depends  upon  whether  the 
measure  of  discipline  is  reasonably  necessary. 
In  view  of  the  enlightment  of  this  age,  and 
the  progress  which  has  been  made  in  prison 
discipline,  we  have  no  difficulty  in  coming  to 
the  conclusion  that  corporal  punishment  by 
flogging  is  not  reasonable,  and  cannot  be  sus- 
tained. That  which  degrades  and  embrutes  a 
man  cannot  be  either  necessary  or  reasonable. 

Originally,   flogging  was   recognized   as  a 


proper  punishment  in  the  armies  and  navies 
of  the  world.  But  it  has  long  since  been 
abolished  in  those  services  everywhere,  not- 
withstanding the  protests  of  officials  who  de- 
clared that  the  result  would  be  mutiny  and 
disorganization.  Flogging  has  been  long  since 
abolished  as  a  part  of  prison  discipline  by  all 
the  great  and  enlightened  nations  of  the 
world,  except  Russia.  In  England,  France, 
Germany,  Austria,  Italy,  Belgium,  Holland, 
Switzerland,  Spain,  and  by  the  government 
of  the  United  States,  and  even  in  Mexico  and 
in  most  other  civilized  countries,  the  lash  as 
an  adjunct  of  prison  discipline  has  long  since 
been  forbidden.  In  Mexico,  in  1903,  Art.  385 
was  adopted:  *The  lash  or  any  other  violent 
physical  punishment  shall  not  be  employed" 
either  as  a  sentence  of  the  court  or  as  a  part 
of  prison  discipline.  This  has  been  taken 
substantially  from  the  statutes  obtaining  in 
the  more  advanced  countries. 

The  statute  in  New  York  provides:  ''No 
guard  in  any  prison  shall  inflict  any  blows 
whatsoever  upon  any  prisoner,  unless  in  self- 
defense  or  to  suppress  a  revolt  or  insurrec- 
tion." Statutes  or  regulations  to  the  same 
effect  abolishing  flogging  prevail  in  all  the 
northern  and  western  States,  32  out  of  48, 
and  it  is  there  looked  upon  as  a  survival  of 
barbarism.  In  many  of  the  southern  States, 
as  in  Maryland,  District  of  Columbia,  West 
Virginia,  Oklahoma,  Tennessee,  Texas,  and 
others,  it  has  also  been  abolished  and  pro- 
hibited. This  is  one  of  the  very  few  States 
in  which  it  has  been  retained,  and  here  not  by 
authority  of  law,  but  as  a  matter  of  custom, 
and  is  the  survival,  doubtless,  of  a  former 
condition  of  society,  and  it  has  lingered  here, 
probably,  owing  to  the  fact  that  an  unusually 
large  part  of  our  criminal  population  are 
colored. 

The  growing  humanity  of  the  age  demands 
that  punishment  for  crime,  however  justly  in- 
flicted, should  be  humanely  administered, 
[276]  with  due  regard  to  the  rights  of  the 
prisoner.  About  a  century  and  a  quarter  ago, 
when  the  celebrated  John  Howard  visited  the 
prisons  of  Europe,  he  awoke  the  world  to  a 
realization  of  evils  inflicted  upon  prisoners 
in  England,  and  in  other  countries.  He 
found  that  ''the  prisons  were  for  the  most 
part  pestiferous  dens,  overcrowded,  dark, 
foully  dirty,  not  only  ill-ventilated,  but  de- 
prived altogether  of  fresh  air.  The  wretched 
inmates  were  dependent  for  food  upon  the 
caprice  of  their  jailers  or  the  charity  of  the 
benevolent;  water  was  denied  them  except 
in  the  scantiest  proportions;  their  only  bed- 
ding was  putrid  straw.  Every  one  in  durance, 
whether  tried  or  untried,  waa  heavily  ironed. 
All  alike  were  subject  to  the  rapacity  of  their 
jailers  and  the  extortions  of  their  fellows. 
Jail  fees  were  levied  ruthlessly;  also  a  con- 
tribution was  paid  by  each  individual  to  a 
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common  fund  to  be  spent  by  the  whole  body 
generally  in  drink.  Idleness,  drunkenness, 
vicious  intercourse,  sickness,  starvation^ 
squalor,  cruelty,  chains,  awful  depression,  and 
everywhere  culpable  neglect.  In  these  words 
may  be  summed  up  the  state  of  the  jails  at 
the  time  of  Howard's  visitation.  At  this 
time  prisons  were  primarily  places  of  deten- 
tion, not  of  punishment,  peopled  by  accused 
persons  still  innocent  in  the  eyes  of  the  law, 
and  debtors  guilty  of  breaches  of  the  financial 
rules  of  a  commercial  country,  framed  chiefly 
in  the  interest  of  the  creditor.  Freedom  from 
arrest  was  guaranteed  by  Magjia  Carta,  save 
on  a  criminal  charge;  yet  thousands  were 
committed  to  jail  on  legal  fictions  and  re- 
tained indefinitely  for  costs  far  in  excess  oi 
the  original  debt.  Tlie  impecunious  were 
locked  up  and  deprived  of  all  hope  of  earning 
means  to  obtain  enlargement;  while  their 
families  and  persons  dependent  on  them 
shared  their  imprisonment  and  added  to  the 
overcrowding.  The  prisons  were  always  full. 
Jail  deliveries  were  a  rare  occurrence,  and 
even  when  tardy  trial  ended  in  acquittal, 
release  was  delayed  until  illegal  charges  in 
the  way  of  fees  had  been  satisfied."  Encyclo- 
pedia Britannica,  Art.  "Prison."  Our  Con- 
stitution of  1868  abolished  imprisonment  for 
debt  as  well  as  all  corporal  punishment. 

We  also  know  from  the  history  of  those 
times  that  even  in  England  prisoners  had  no 
allowance  from  the  Government  for  food,  and 
were  indebted  to  the  contributions  of  charity 
or  to  the  consideration  of  the  jailer  for  thoir 
daily  sustenance,  and  that  when  acquitted  or 
discharged  they  were  detained  by  the  jailer 
{277]  till  the  debt  for  their  support  was 
liquidated  by  their  friends.  When  it  was 
proposed  in  Parliament  that  the  Government 
should  pay  the  jailers  a  salary,  and  should 
afford  food  for  the  prisoners  at  the  public 
expense,  a  most  serious  and  prolonged  opposi- 
tion was  made  against  the  incurring  of  such 
expense  by  the  public. 

Under  the  agitation  begun  by  the  investi- 
gations of  Howard  and  maintained  by  the 
ability  of  Jeremy  Bentham,  a  reform  of  prison 
discipline  was  begun  which  has  alleviated  to 
some  extent  the  tyranny  often  infiicted  upon 
those  who  were  till  then  treated  as  if  deprived 
of  all  rights  as  human  beings  because  deprived 
of  their  personal  liberty.  It  has  been  foimd 
that  it  is  unsafe  and  unjust  to  intruat  to  the 
discretion  of  men,  often  of  bad  judgment  and 
sometimes  of  evil  passions,  the  infliction  of 
corporal  punishment  upon  helpless  prisoners 
who,  protected  by  no  publicity  and  without 
any  trial  for  breaches  of  discipline,  are  sub- 
jected to  the  arbitrary  power  of  those  in 
charge  of  them. 

Further  bcu;k  in  the  so-called  days  of  chi- 
valry, throughout  Europe  every  baron  and 
lordling  had  beneath  the  lower  floor  of  his 


castle  a  cellar  into  which  he  -  cast  without 
trial,  and  often  without  food,  in  the  mire  and 
ooze,  any  one  who  displeased  him.  Their 
only  avenger  were  the  diseases  which,  rising 
from  such  pollution,  often  devasted  the  fami- 
lies of  those  on  the  upper  floors,  who  spent 
their  time  in  dancing  and  revelry  while  the 
unhappy  victims,  without  light,  often  without 
food,  were  groaning  in  the  underground  re- 
eeptaclesj  where,  ami4  pollution  and  filth, 
they  passed  to.  miserable  death.  From  that 
state  of  things  to  the  condition  found  by  John 
Howard  was  a  gradation,  but  very  far  from 
what  now  obtains  generally  throughout  civi- 
lized countries.  The  usual  appeal  for  the 
maintenance  of  abuses  is  to  the  usages  of  the 
common  law  and  oi  past  ages,  but  cannot  be 
maintained. 

In  9  Cvc.  877,  it  is  said:  "A  convict  who 
violates  any  of  the  prison  regulations  may  be 
subjected  to  solitary  confinement  or  such 
other  reasonable  punishment  as  the  statute 
may  authorize  (Boone  y.  State,  8  Lea  (Tenn.) 
739);  but  corporal  punishment  cannot  law- 
fully be  inflicted  without  legislative  sanction. 
Smith  v.  State,  8  Lea  (Tenn.)  744."  The 
survival  of  flogging  in  a  few  of  the  Southern 
States  only  is  doubtless  due  to  the  public  at- 
titude as  to  this  matter  which  has  descended 
to  us  from  a  former  state  of  society.  It  ia 
utterly  tabooed  elsewhere.  Delaware  and 
Maryland  retain  flogging,  not  as  a  part  of 
prison  discipline,  [278]  but  as  a  court  sen- 
tence for  "wife  beaters" — admirable  arrange- 
ment and  a  most  just  application  of  the  leso 
talionis. 

There  can  be  no  analogy  to  the  corporal 
punishment  which  is  sometimes  inflicted  on 
pupils  in  the  public  schools.  In  those  cases 
there  is  the  utmost  publicity  as  a  deterrent 
against  abuse  and  the  protection  of  the  par- 
ent, or  other  relatives,  of  the  pupil.  Still 
less  is  there  any  analogy  to  the  punishment 
of  a  child  by  its  parent.  In  that  case,  be- 
sides the  protection  of  public  sentiment,  there 
is  the  safeguard  of  natural  affection.  The 
common-law  right  of  a  husband  to  chastise 
his  wife  was  held  as  late  as  State  v.  Rhodes, 
61  N.  C.  453,  98  Am.  Dec,  78,  where  a  hus- 
band was  held  not  guilty  upon  a  special 
verdict  that  he  '^whipped  his  wife  without 
provocation,  with  a  switch  as  large  as  his 
finger,  but  no  larger  than  his  thumb,"  citing 
State  V.  Black,  60  N.  C.  263,  86  Am.  Dec.  436, 
which  held  that  if  there  was  no  permanent 
injury  nor  excessive  violence,  the  law  per- 
mitted the  husband  to  thrash  her  "to  make 
her  behave  herself,"  and  that  if  the  courts 
intervened  it  would  "encourage  insubordina- 
tion" on  the  part  of  wives.  But  in  1874,  in 
State  V.  Oliver,  70  N.  C.  60,  without  any  in- 
tervening statute,  it  was  held  that  we  had 
"advanced  beyond  that  barbarism."  Yet  the 
wife  had  the  protection  of  the  afTection  of  her 
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husband  and  of  public  opinion.    Th«re  is  no 
protection  to  prisoners  in  jail.    They  are  un- 
der a  cloud,  and  receive  small  sympathy  from* 
any  one.     The  discipline  is  necessarily  per- 
emptory, and  when  punishment  is  inflicted 
by  flogging,  whether  it  is  justly  imposed  or< 
not  rests  in  the  bosom  of  the  officer  who  orders 
it.     There  is  no  inquiry  or  publicity,  either 
as  to  the  jiuBtice  of  the  punishment  or  of  its 
extent    as   commensurate   with    the    offense. 
The  extent  of  punishment,  if  legal,  is  commit- 
ted to  the  arbitrary  power  of  men  who  may 
happen  to  be  unjust  or  of  bad  judgment. 
Their  action  is  irreyiewable  except  when  in 
some  cases  of  gross  excess  the  matter  may 
possibly  be  brought  to  public  attention,  and 
then  the  victim  is  at  every  disadvantage.    The 
punishment,  if  by  flogging,  has  already  been 
inflicted,    whether    justly    or    not,    and    the 
suffering  and  degradation  cannot  be  removed. 
The  victim  is  usually  ignoranjt  aad  always 
impecunious  and  generally  without  friends. 
His  fellow  convicts  often  dare  not  testify  in 
his  behalf,  and  their  .testimony  will  not  carry 
the  weight  given  to  statements  made  by  thosiB 
in  authority.    In  such  circumstances,  abuse  is 
easy  and  almost  invited.    And  reparation  is 
impossible  when  [279]  wrong  has  been  done. 
Suppose  a  young  man  of  otherwise  good  rec- 
ord is  sentenced  in  a  recorder's  court  without 
a  grand  jury  and  without  a  jury  trial  for 
carrying  a  concealed  weapon  or  for  an  affray 
or  other  offense  not  involving  moral  turpitude, 
and  while  in  jail  or  on  the  roads  he.  should 
violate  some  order  of  the  prison  authorities, 
shall  he  be  flogged  as  Gallagher  was,  and  dis-. 
graced  for  life?     We  have  no  decision  sus- 
taining the  right  to  flog  prisoners  to  be  over- 
ruled, as  in  the  case  of  husband  and  wif^ 
above  cited. 

In  view  of  these  considerations  and  the  im- 
policy of  subjecting  men  without  trial,  at  the 
arbitrary  will  of  other  men,  to  a  punishment 
whose  effect  must  be  to  destroy  the  self-respect 
of  the  victim  and  harden  and  embrute  him/ 
it  is  no  wonder  that  the  intelligence  and  hu- 
manity of  the  age  has  abolished  flogging,  in 
all  but  a  few  States  of  this  country,  as  any 
part  of  prison  discipline.  While  our  consti- 
tutional provision  against  the  infliction  of 
corporal  punishment  as  a  part  of  the  sentence 
of  the  courts  does  not  directly  prohibit  its 
infliction  in  prison  discipline,  its  spirit  is 
certainly  against  the  longer  use  of  flogging 
for  that  purpose. 

The  small ness  of  the  sentence  imposed  in 
this  case  (a  flne  of  $10  each  and  the  costs) 
indicates  that  the  hmnane  and  just  judge 
who  tried  this  cause  deemed  that  tiie  act  of 
the  defendants  was  without  aggravation,  and 
that  they  were  only  following  the  custom 
which  has  been  observed  in  thJs  Statfe  up  io 
this  time.  We  hate  been,  however,  discussing 
the  legal  rights  of  prisoners,  and  tre  And  ho 
authority  for  its  longer  continuance. 
Ann.  Cas.  191 6C. — 0. 


In  at  least  two  of  the  States,  where  the 
parole  system  obtains,  it  has  been  found  that 
prisoners  cau  be  worked,  with  soma  excep- 
tions, by  humane  methods  which  require  the 
impositicm.  of  na  punishment  and  by  the  .hope 
of  reward  and  .by  the  shortening  of  their  sen- 
tences for  good  conduct.  In  others  a  modifi- 
cation of  that  system  has  been  successful. 
These  are  matters,  however,  which  rest  with 
the  Legislature  and  the  prison  authorities. 

We  may  note  that  the  act  of  1911,  ch,  64, 
prescribing  that  persons  sentenced  to  work  on 
the  public  roads  for  misdemeanors  shall  not 
wear  felon's  stripes,,  is  an  indication  that  the 
Legislature  did  not  intend  that  prisoners 
should  be  subjected  to  any  unnecessary  degra- 
dation. We  are  constrained  to  say  that  there 
is  no  statute  or  decision  in  this  State  that 
authorizes  the  infliction  of  flogging  as  a  part 
of  prison  discipline,  and  that  it  is  contrary 
[280]  to  the  spirit,  at  least,  of, the  constitu- 
tional provision  referred  to.  Such  being  the 
case,  we  must  hold  that  the  flogging  of  Galla- 
gher was  inflicted  illegally  and  without  au- 
thority of  law. 

No  error. 

Hoke,  J.  {conotMrring) . — 1  concur  in  the 
disposition  made  of  this  appeal  and  am  of 
opinion  that  the  laws  of  North  Carolina  ap« 
plicable  to  the  subject  do  not  refer  the  con- 
trol and  discipline  of  prisoners  to  the  unregu- 
lated discretion  of  subordinate  administrative 
officials.  The  general  statute  on  the  subject 
of  working  convicts  on  the  public  roads,  Rev. 
1905,  sec.  1356,  provides  that  "The  county 
authorities  shall  have  power  to  enact  all  need- 
ful rules  and  regulations  for  the  successful 
working  of  convicts  on  the  public  roads,"  etc., 
and  the  law  of  1909,  the  statute  specially 
applicable  to  Wake  County,  confers  like  power 
on  the  authorities  of  that  coimty,  with  the 
limitation  that  the  regulations  made  shall  be 
in  accord  with  those  which  prevail  in  the 
State's  Prison — a  limitation  which  does  not 
obtain  unless  and  until  the  authorities  of  the 
State's  Prison  shall  have  made  such  rules. 
These  statutes  clearly  contemplate  that  the 
control  and  discipline  of  convicts  and  par- 
ticularly in  reference  to  their  punishment, 
corporal  or  other,  shall  be  pursuant  to  rules 
formally  made  and  published  by  the  board  of 
county  commissioners,  or  their  duly  authorized 
agents,  and  I  would  not  hesitate  to  hotd  that 
these  rules  should  be  humane,  reasonably 
designed  to  affect  the  well  ordered  govern- 
ance of  convicts,  and  that,  in  their  promi- 
nent features,  they  should  be  made  known  be- 
forehand to  each  and  every  prisoner,  that 
they  may  live  and  act  with  knowledge  6f  the 
penalties  attendant  on  disobedience.  In  ap- 
plying such  a  standard,  I  am  ibot  prepared  to 
say  that  never,  under  any  circumstances,  is 
corporal  punishment  permiasihle,  or  that 
carefully    prepared    rules,    looking,  to    stich 
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result,  are,  in  all  instances,  unlawful ;  but  the 
question  is  not  presented  on  this  appeal,  for 
there  is  no  proof  or  suggestion  that  there 
were  any  rules  or  regulations  of  any  kind 
which  authorized  the  punishment  inflicted  in 
the  present  case.  I  am  of  opinion,  therefore, 
that  acts  of  defendants  were  without  warrant 
of  liaw  and  that  they  have  been  properly  con- 
victed. 

Walker,  J.,  and  Brown,  J.,  concurring  in 
this  opinion. 


NOTE. 

Biffl&t  to  Infliot  Corpori^l  Piuiisluiient 

on,  ConTiot, 

The  right  to  inflict  corporal  punishment  on 
a  convict  is  governed  largely  by  the  statutes 
of  the  difTerent  jurisdictions  regulating  the 
care,  discipline,  and  treatment  of  convicts. 
The  rule  laid  down  in  Westbrook  v.  State,  18 
Ann.  Cas.  205,  that,  in  construing  those  stat- 
utes, the  tendency  of  the  courts  is  to  discoun- 
tenance corporal  punishment,  is  supported  by 
the  recent  cases. 

Thus  in  the  reported  case,  the  court  con- 
strues a  North  Carolina  statute  (Laws  1909, 
ch.  281,  §  6)  which  provides  as  to  convicts  in 
the  county  where  the  cause  of  action  arose, 
as  follows:  "The  convicts  sentenced  for  hard 
labor  shall  be  under  the  control  of  the  county 
commissioners  of  said  county,  and  said  au« 
thorities  shall  have  power  to  enact  and  en- 
force all  needful  rules  and  regulations  for  the 
successful  working  of  all  convicts  upon  the 
highways,  and  commit  to  the  superintendent 
or  supervisors  the  custody  of  the  whole  and 
any  part  of  the  convict  force.  And  they  may 
authorize  and  empower  them  to  use  such 
discipline  only  as  may  be  necessary  to  carry 
out  the  rules  and  regulations  in  the  working 
of  the  highways  to  which  said  convicts  may 
be  put  by  the  order  of  the  county  commission- 
ers to  the  same  extent  as  is  allowed  by  law 
to  the  authorities  of  the  penitentiary  in  the 
custody  and  control  of  convicts  committed  to 
the  State's  prison."  The  court  adverts  to  the 
absence  of  any  rule  or  regulation  of  the  coun- 
ty commissioners  authorizing  the  flogging  of 
convicts,  and  says  that  such  a  rule  would  be 
void  if  made,  as  there  is  no  authority  of  law 
given  the  prison  authorities  to  inflict  such 
punishment.  The  corporal  punishment  of  con- 
victs by  flogging,  the  court  holds,  is  unreason- 
able and  cannot  be  sustained. 

Likewise,  in  State  v.  Morris,  166  K^.  C.  441, 
81  S.  E.  462,  wherein  it  appeared  that  there 
were  no  written  rules  or  regulations  and  there 
was  no  evidence  that  the  county  commission- 
ers had  formulated  or  adopted  any  rules  or 
regulations  for  the  discipline  of  convicts,  in 
affirming  the  conviction  of  the  superintendent 
of  a  chain  gang  for  whipping  a  convict,  the 
decision  of  the  court  in  the  reported  case  was 


held  to  be  controlling,  and  though  there  was 
a  difference  of  opinion  among  the  members  of 
the  court  on  some  of  the  questions  raised  in 
the  reported  case,  it  was  agreed  by  all  that 
in  the  absence  of  rules  and  regulations  by 
the  county  commissioners,  guards  had  no 
right  to  whip  convicts. 

In  Stephens  v.  Gonley,  48  Mont.  352,  Ann. 
Cas.  1915D  968,  138  Pac.  189,'  which  was  an 
action  for  damages  by  a  convict,  against  the 
warden  of  the  penitentiary,  the  complaint  al- 
leged that  the  defendant  as  warden,  caused 
him  to  be  (a)  confined  in  a  cell  with  an 
insane  Italian  and  (b)  with  a  negro,  <c)  to 
be  shackled,  manacled  and  placed  in  a  dun- 
geon and  confined  on  a  bread  and  water  diet, 
and  (d)  assaulted,  beaten  and  wounded,  hia 
collarbone  broken,  and  his  head  and  chest  cut 
and  bruised.  It  was  held  that  he  could  not 
recover  for  such  treatment,  where  it  appeared 
that  (a)  the  Italian's  insanity  was  not  known 
to  the  prison  oflScials,  and  the  plaintiff  did 
not  complain  or  request  a  change;  (b)  that 
on  account  of  the  crowded  condition  of  the 
prison  it  was  necessary  to  confine  some  one 
in  the  cell  with  the  negro;  (c)  that  the  pun* 
ishments  enumerated  above  were  a  species  of 
punishment  provided  for  by  the  state  prison 
board,  pursuant  to  statutory  authority,  in 
certain  rules  and  regulations  made  by  them 
for  the  management  of  the  penitentiary  and 
the  discipline  of  the  oonviets,  and  that  the 
infliction  of  the  punishment  on  the  prisoner 
was  necessary  to  compel  his  submission  to  the 
prison  authority;  and  (d)  that  the  injuries 
complained  of,  were  received  in  the  quelling 
by  the  prison  guards  of  a  riot  and  attempt 
to  escape  from  the  prison,  in  which  the  plain- 
tiff took  a  leading  part,  actually  participating 
in  the  murder  of  the  deputy  warden  and  an 
assault  on  the  warden,  which  oc<mrred  at  that 
time. 

For  a  discussion  of  the  personal  liability 
of  a  prison  officer  to  a  convict  for  tort,  see 
the  note  to  Stephens  v.  Conley,  Ann.  Cas. 
1915D  958. 


BONDI 


T. 


Vermont  Supreme  Court — December  10,  1013. 


S7  Tt.  271;  89  AU.  B28. 


FIsk  and  Game  —  Reqviroment  of 
Ueoiuie  to  Hn^it  —  Persona  Entitled 
to  Iiioenae  ^  Ali^a. 

Acts  1912,  No.  201,  §  47,  provides  that,  if 
the  applicant  for  a  hunter's  license  is  a  bona 
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fide  resident  of  the  state,  or  owns  improved 
realty  listed  for  taxes  at  $1,000,  he  shall  pay 
75  cents.  Section  48  provides  that,  if  he  i» 
a  nonresident,  and  does  not  own  improved 
realty  of  a  certain  valuation,  he  shall  pay 
$10.  Section  1  provides  that  the  word  ''resi- 
dent" as  used  in  the  act  is  intended  to  cover 
"all  citizens  of  the  United  States  who  have 
lived  in  this  state  for  not  less  than  six 
months"  before  applying,  and  that  the  term 
''nonresident"  shall  include  all  pelrsons  not 
coming  within  the  deflnition  otf  "resident/' 
Section  4,  subd.  Z,  provides  that  game  or 
fish  protected  by  law,  if  taken  by  a  non- 
resident, noay  be  transported  without  the 
state  as  provided.  Held,  that  one  who  had 
for  14  years  been  a  bona  fide  resident  and 
taxpayer  of  the  state,  though  not  on  real 
estate  of  the  required  value,  but  was  not  a 
citizen  of  the  United  States,  being  a  subject 
of  Italy,  was  not  entitled  to  a  license. 

VaUdity  of  Statute. 

Const,  c.  2,  §  63,  provides  that  th«  inhabit- 
ants of  a  state  shall  have  liberty  in  season- 
able times  to  hunt  ob  their  own  lands  and 
others  not  inclosed,  and  take  fish  in  all 
waters  under  proper  regulations^  and  chapter 
1,  art.  5,  provides  that  the  "people  of  this 
state  by  their  legal  representatives  have  the 
sole  -     right  of  governing  and  regulate 

ing  the  internal  police  of  the  same."  Held, 
that  article  5  aiithorikeid  the  enactment  of 
Acts  1012,  No.  201,  requiring  hunting 
licenses,  section  1  of  which  provides  that  the 
word  "resident"  as  used,  in  the  act  which 
provides  that,  if  applicant  is  a  bona  fide  resi- 
dent or  owner  of  improved  realty  of  a  cer- 
tain taxable  value,  he  shall  pay  a  certain  fee 
shall  "cover  all  citizens  of  the  United  States" 
living  in  the  state  for  not  less  than  6' months, 
even  though  the  section  is  constriK^'  to  ex- 
clude a  resident  aliesi. 

[See  note  at  end  of  this  case.] 
Same 

Wild  game  belongs  to  the.  people  of  the 
state  in  their  collective  capacity  except  so 
far  as  private  ownership  is  acquired  under 
the    Constitution. 

[See  note  at  end  of  this  case.] 

Same. 

The  legislature  may  regulate  the  right  to 
take  game,  with  respect  to  its  decrease  as 
well  as  its  preservation  and  increase. 

[See  note  at  end  of  this  case.] 

Same. 

Acts  1912,  No.  201,  $  t,  providing  that 
the  word  "resident"  a«  used  in  the  act  which 
requires  one  hunter's  license  fee  of  a  bona 
fide  resident  or  property  owneri  and  another 
in  case  of  a  nonresident,  shall  cover  all  citi- 
zens of  the  United  States  living  in  the  state 
for  6  months,  does  not  contravene  Const.  U. 
8.  amend.  14,  relating  to  the  equal  protec- 
tion of  the  law,  even  if  construed  to  exclude 
a  resident  alien  and  taxpayer  from  Obtain* 
ing  a  license. 

[See  note  at  end  of  this  case.] 

Same. 

A  hunting  license  fee  of  $10.50  required 
by  Acts  1912,  No.  201,  §  48,  of  nonresidents 
is  not  unreasonable. 

[See  note  at  end  of  this  case.] 


Treatiea  —  RIkM  of  Resident  Allen  <— 
Exelnsion  from  Pvlvllese  of  Hnnt- 
ins. 

I  The  treaty  between  the  United  States  and 
Italy  (Feb.  26,  1871,  17  SUt.  845)  providing 
that  citizens  of  each  country  shall  enjoy  the 
same  rights  and  privileges  which  are  granted 
to  the  natives  is  not  violated  by  Acts  1912, 
No.  201,  §  1,  providing  that  the  word  "resi- 
dent" as  used  in  the  act  which  related  to^ 
hunters'  licenses  is  intended  to  include  all 
citizens  of  the  United  States,  though  the  sec- 
tion construed  excludes  from  obtaining  a 
license  an  Italian  subject  who  is  both  a  resi- 
dent and  a  taxpayer. 

Constrnotion  of  Treaty. 

Treaties  conferring  rights  upon  the  sub^ 
jects  of  a  foreign  nation  partake  of  the  nature 
of  municipal  law,  and  will  be  treated  and 
construed  as  a  statute,  if  the  right  can  be 
enforced  by  the  courts,  and  the  treaty  pre- 
scribes a  rule  for  its  determination. 

Same. 

A  treaty  provision  should  receive  a  reason- 
able construction  with  .reference  to  the  pur- 
pose of  the  treaty  and  the  intention  of  the 
parties. 

Original  petition  for  mandamus.  Abramo 
Bondi,  petitioner,  and  James  MacKay,  defend- 
ant.    The  facts  are  stated  in  the  opinion. 

PmiTION  DISlilSSISD. 

Richard  A.  Hoar  for  petitioner. 
Rufus  B.  Broicw,  John  G,  Sargent  and  ffctu 
ry  B.  Shaw  for  State. 

[273]  MuNSO!*,  J.— Our  fish  and  game  stat- 
ute provides,  with  certain  exceptions  not  ma- 
terial here,  that  "no  person  shall  at  any  time 
hunt,  trap,  shoot,  pursue,  take  or  kill  wild 
animals,  wild  fowl  or  birds  In  this  State,  not 
use  a  gun   for   hunting  the   same, 
without  having  first  procured  a  license  there- 
for.    .    .    ."    The  license  is  to  be  issued  by 
town  clerks  under  such  rules  and  regulations 
and  in  Buch  form  as  may  be  prescribed  by 
the  fish  and  game  commissioner.    The  statute 
requires  the  payment  of  a  license  fee,  the 
amount  of  which  depends  upon  the  classifica- 
tion of  the  applicant.    "If  the  applicant  is  a 
hona  fide  resident  of  this  State  or  owns  im- 
proved real   estate  therein   and   pays  taxes 
thereon,  on  the  listers'  appraised  valuation  of 
not  less  than  one  thousand  dollars,"  he  is 
to  pay  seventy-five  cents.    *'If  the  applicant 
is  a  non-resident  and  does  not  own  improved 
real  estate  upon  which  he  pays  taxes  on  the 
appraised  valuation  by  the  listers  of  not  less 
than  one  thousand  dollars,"  he  is  to  pay  ten 
dollars  and  a  clerk's  fee  of  fifty  cents.    Acts 
1912,  No.  201,  §§  47,  48.     Section  one  of  the 
same   act   provides   as   follows:    "The   word 
resident  as  used  in  this  act  is  intended  to 
cover  all  citizens  ot  the  United  States  who 
have  lived  in  this  State  for  not  less  than  six 
months  prior  to  date  of  making  application 
for  a  license." — "The  term  non-resident  as 
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used  in  tliia  act,  shitll  include  all  peraons  sol 
coming  within  the  definition  of  resident  aa  iet 
(orth  in  this  act." 

It  appears  from  an  agreed  statement  of 
facts  that  the  petitioner  is  now,  and  for  the 
past  fourteen  years  has  been^  a  bona  fide 
resident  and  taxpayer  of  the  cil^y  of  Bar  re; 
but  that  he  does  not  now  own,  and  has  not 
owned,  improved  real  estate  within  this  State 
upon  which  he  now  pays,  or  has  paid,  taxes 
on  the  listers*  appraisal  of  one  ^ousand  dol- 
lars. The  petitioner  was  bOrn  in  Italy,  and 
has  never  been  naturalized.  The  petitionee 
is  the  clerk  of  the  city  of  Barre.  The 
petitioner  applied  to  the  petitionee  for  a  resi- 
dent hunter's  license,  and  offered  to  comply 
with  all  the  prescribed  regulations,  including 
the  payment  of  the  seventy-five  cents  fee. 
The  petitionee  refused  to  issue  to  the  petition- 
er a  resident  hunter's  license,  solely  on  the 
ground  that  he  was  not  a  citizen  of  the  United 
States  or  of  this  State,  [274]  and  did  not  own 
improved  real  estate  upon  which  he  paid 
taxes  on  an  appraised  valuation  by  the  listers 
of  one  thousand  dollars. 

The  first  question  is  whether  the  petitioner 
is  a  hona  fide  resident  of  this  State  within  the 
meaning  of  the  statute.  It  is  not  necessary 
to  inquire  regarding  the  meaning  of  the  word 
"resident"  as  used  in  statuses  relating  to  the 
qualification  of  voters  or  the  support  of  the 
poor.  Tlie  meaning  of  the  word  as  used  in 
this  statute  is  determined  by  the  statute  it- 
self. The  word  resident  "is  intended  to  cover 
all  citizens  of  the  United  States  who  have 
lived  in  this  State"  the  required  period,  and 
is  intended  to  exclude  all  persons  who  are  not 
within  this  definition,  as  is  manifest  from  the 
accompanying  definition  of  non-resident. 
This  plainly  confines  the  class  who  are  en- 
titled to  the  cheaper  license  to  citizens  of  the 
United  States.  It  is  agreed  that  the  peti- 
tioner has  been  a  bona  fide  resident  of  this 
State  the  prescribed  period,  but  this  is  imma- 
terial in  his  case  because  of  his  want  of 
United  States  citizenship.  It  is  not  necessary, 
in  this  branch  of  the  inquiry,  to  consider  the 
word  "resident"  as  synonymous  with  or  dis- 
tinguished from  the  word  "inhabitant"  on  the 
one  hand,  or  the  word  "citizen"  on  the  other 
hand.  It  will  not  avail  the  petitioner  to 
treat  the  word  "resident"  as  used  in  §  48  as 
synonymous  with  "inhabitant,"  unless  the 
word  "citizen"  as  used  in  the  definition  con- 
tained ill  §  1  is  given  the  force  of  "inhabit- 
ant." If  this  were  done,  the  provision  would 
be  that  all  inhabitants  of  the  United  States 
who  had  been  bona  fide  inhabitants  of  this 
State  for  six  months  were  entitled  to  a.  license 
On  payment  of  the  smaUer  fee.  But  it  is  not 
to  be  supposed  that  the  Legislature,  in  re- 
ferring to  citizens  of  the  sovereignty  which 
has  the  exclusive  power  of  converting  aliens 
into  citizens,  used  the  word  "citizens"  in  the 
iense  of  "lnha;bitantfl." 


Subdiyisiqn  C  of  §  4  of  the  statute  provides 
that  "wild  game  or  fish  protected  by  law  if 
taken  by  a  non-resident  may  be  transported 
by  him  from  a  point  within  the  State  to  a 
point  out  of  the  State,"  under  certain  regu- 
lations; and  the  petitioner  argues  that  this  is 
virtually  a  definition  of  the  term  "non-resi- 
dent." It  might  easily  be  So  treated  in  the 
absence  of  a  more  specific  provision;  for  the 
association  of  the  right  of  removal  from  the 
State  with  persons  designated  as  non-resi- 
dents, taken  by  itself,  points  to  the  use  of  the 
term  in  its  ordinal^  sense;  But  this  provision 
is  to  be  construed  in  connection  with  a  special 
statutory  definition,  the  controlling  effect  of 
which  has  already  been  indicated.  [275]  The 
petitioner's  want  of  the  citizenship  which  is 
acquired  by  naturalization  will  be  fatal  to  his 
claim,  unless  the  statute  is  in  conflict  with 
some  constitutional  or  treaty  provision. 

The  petitioner  contends  that  if  the  word 
resident  as  used  in  §  48  is  restricted  to  citi- 
zens by  force  of  the  definition  in  f  1,  the 
statute  is  in  conflict  with  the  constitution  of 
this  State,  and  also  with  the  Federal  consti- 
tution. In  considering  this  objection  as  ap- 
plied to  our  State  constitution,  the  nature  of 
the  property  had  in  wild  game  and  the  status 
of  the  petitioner  with  reference  to  it  must 
first  be  determined.  In  citing  Chapter  II  of 
our  constitution  the  references  are  to  the  sec- 
tions as  recently  renumbered,  unless  other- 
wise indicated. 

It  will  be  well  to  refer  at  the  outset  to 
Chap.  II,  §  39  of  the  early  constitutions, — 
a  section  adopted  and  readopted  while  Ver- 
mont was  exercising  the  powers  of  an  inde- 
pendent State.  That  section,  now  embodied  in 
part  in  Chap.  II,  §  62,  was  as  follows:  "Every 
person  of  good  character,  who  comes  to  settle 
in  this  State,  having  first  taken  an  oath  or 
affirmation  of  allegiance  to  the  same,  may 
purchase,  or  by  other  just  means  acquire,  hold 
and  transfer  land,  or  other  real  estate;  and 
after  one  year's  residence  shall  be  deemed  a 
free  denizen  thereof,  and  entitled  to  all  rights 
of  a  natural  born  subject  of  this  State,  except 
that  he  shall  not  be  capable  of  being  elected 
Governor,  Lieutenant  Governor,  Treasurer, 
Councillor,  or  Representative  in  Assembly, 
until  after  two  years'  residence."  The  first 
clause  of  this  provision  was  needed  to  secure 
to  an  alien  some  of  the  rights  enumerated, 
but  was  not  well  adapted  to  the  status  of  one 
who  had  taken  an  oath  of  allegiance  to  the 
State  in  which  he  had  become  a  resident.  The 
use  of  the  word  "denizen"  to  designate  one 
entitled  to  all  the  rights  of  a  natural  born 
subject  shows  a  lack  of  technical  exactness 
which  might  justify,  if  occasion  required, 
some  latitude  in  the  conatruction  of  other 
words  pertaining  to  the  same  subject.  Bui 
no  question  arises  directly  upon  this  section, 
for  there  has  heen  no  taking  of  the  prescribed 
oath. 
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Chap.  II,  §  63  of  the  constitution  reads  as 
follows:  ''The  inhabitants  of  this  State  shall 
have  liberty  in  seasonable  times,  to  hunt  and 
fowl  on  the  lands  they  hold,  and  on  other 
lands  not  enclosed,  and  in  <  like  manner  to 
fish  in  all  boatabie  and  other  waters  (not 
.private  property)  under  proper  regulations, 
to  be  made  and  provided  by  the  General  As- 
aeanbly."  Another  source  of  legislative  power 
over  this  subject  is  found  in  Chap.  I,  Art.  5; 
[276]  which  provides,  "That  the^  people  of 
this  State  by  their  legal  representatives,  have 
the  sole,  inherent,  and  exclusive  right  of  gov- 
erning and  regulating  the  internal  police  of 
the  same."  The  petitioner  claims  that  the 
power  to  adopt  proper  regulations,  given  to! 
the  Legislature  in  the  last  clause  of  §  63, 
applies  only  to  fishing,  and  that  the  Legisla- 
ture can  regulate  hunting  only  in  respect  to 
the  seasons.  A  different  view  was  taken  in 
Zanetta  v.  Bolles,  80  Vt.  345,  67  Atl.  818, 
where  the  restrictive  provision  of  the  second 
clause  was  applied'  directly  to  the  liberty  to 
hunt  and  fowl.  But  if  this  were  held  other- 
wise, the  regulation  would  be  a  valid  exercise 
of  the  police  power  of  the  State  under  Chap. 
I,  Art.  5,  above  quoted.  State  v.  Theriault, 
70  Vt.  617,  41  Atl.  1O30,  43  L.R.A.  290,  67 
Am.  St.  Bep.  695. 

The  nature  of  all  property  interests  in  wild 
game  is  fully  set  forth  in  our  decisions.  "The 
wild  game  in  the  State -belongs  to  the  people 
of  the  State  in  their  collective  and  sovereign 
capacity,  and  not  in  their  individual  and 
private  capacity,  except  so  far  as  private 
ownership  may  be  acquired  therein  under  the 
oonstitutiott.  .  .  ."  Zanetta  v.  Bolles,  80 
Vt.  34a,  67  Atl.  818.  See  also  State  v.  Niles, 
78  Vt.  266,  62  Atl.  705,  112  Am.  St.  Rep. 
917;  Payne  v.  Sheets,  75  Vt.  335,  55  Atl.  656; 
State  V.  Haskell,  84  Vt.  429,  79  Atl.  852,  34 
L.R.A.(N.6.)  286.  The  right  of  the  Legis- 
lature, in  the  exercise  of  the  police  power,  to 
take  measures  for  the  preservation  and  in- 
crease of  this  conunon  property  is  fully  recog- 
nized. State  V.  Theriault^  70  Vt.  617,  41  Atl. 
1030,  43  L.R.A.  290,  67  Am.  St.  Rep.  695.  It 
is  equally  within  the  power  of >  the  Legislature 
to  provide  for  and  regulate  its  decrease,  if  ^ts 
development  becomes  injurious  to  other  prop- 
erty rights. 

So  the  relation  of  an  inhabitant  of  the 
State,  in  his  individual  capacity,  to  fhe  State 
in  its  sovereign  capacity,  as  regards  this  com- 
mon property,  is  detenniiied  by  Chap.  H,  §  68, 
in  connection  with  Chap«  I,  Art.  5.  If  we 
treat  the  word  "resident"  as  used  in  §  48 
el  the  act  in  question  as  synonymous  with 
''inhabitant,"  no  diffieulty  is  created;  for  the 
iiAabitants  of  the  State,  in  th«  broader  sense, 
are  the  people  of  the  State,  and  the  meaning 
of  the  latter  term  in  the  oonstitutional  pvo- 
visions  affecting  this  subject  is- derivable  from 
the  eonstitution  itself.    "The  inhabitants  of 
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this  State"  who  are  secured  rights  in  game 
by  Chap.  II,  §  63,  are  the  same  as  "the  people 
of  this  State"  who  are  given  the  power  to 
regulate  those  rights  by  Chap.  I,  Art.  5;  and 
these  last  are  the  people  who  act  "by  their 
legal  representatives;"  [277]  a  designation 
which  plainly  points  to  the  native-born  and 
naturalized  inhabitants  of  the  State — the 
citizen  body  from  which  the  electorate  is 
taken. 

But  the  petitioner  claims  that  the  act  con- 
flicts with  the  Fourteenth  Amendment  to  the 
Federal  Constitution,  which  secures  to  all 
persons  the  equal  protection  of  the  laws.  Here 
the  petitioner's  claim  is  to  be  considered  with 
reference  to  what  he  really  is,  and  not  with 
reference  to  what  the  statute  arbitrarily  calls 
him.  He  is  clearly  an  actual  resident  of  this 
State,  and  the  act  distinguishes  him  from 
others  who  are  residents  in  a  different 
sense.  The  petitioner  claims  that  the  dis- 
tinction made  between  citizens  and  reel- 
.dent  aliens'  is  an  unjust  and  arbitrary 
discrimination,  which  renders  void  the  pro- 
vision regarding  licensee.  We  think  the 
distinction  between  residents  who  are  citi- 
zens and  those  who  are  not,  made  with 
reference  to  the  acquirement  of  individual 
interests  in  property  which  belongs  to  the 
State,  affords  a  just  basis  for  classification, 
and  that  a  reasonable  discrimination  may 
properly  be  made  against  an  alien  who  be- 
comes a  permanent  resident  without  taking 
upon  himself  the  full  obligations  of  citizen- 
ship. But  the  petitioner  says  that  the  license 
fee  of  ten  and  one-half  doll^,rs  is  unreasonable 
and  excessive.  We  think  }t  is  not  so  dispro- 
portioned  to  the  privilege  as  to  be  in  any 
sense  prohibitory.  See  State  v.  Korton,  45 
Vt.  258. 

The  petitioner  urges  further  that  the  pro- 
vision as  we  construe  it  is  in  conflict  with  the 
treaty  between  the  United  States  and  Italy, 
in  that  it  denies  him  rights  and  privileges  to 
which  the  treaty  entitles  him.  The  provision 
in  question  is,  in  substance,  that  the  citizens 
of  each  country  shall  receive  in  the  states  and 
territories  of  the  other  the  most  constant  se- 
curity and  protection  for  their  persons  and 
property,  and  shall  enjoy  in  this  respect  the 
same  rights  and  privileges  which  are  granted 
to  natives,  provided  that  they  submit  them- 
selves to  the  conditions  imposed  on  natives. 
The  treaties  of  the  United  States  are  the 
law  of  the  land,  superior  to  the  constitution 
and  statutes  of  any  State,  and  binding  upon 
•all  courts.  U.  S.  Con.  Art.'  VI.  Treaty  pro- 
visions whioh  confer  rights  upon  the  subjects 
of  another  nation  residing  in  this  country 
partake  of  the  nature  of  municipal  law;  and 
when  the  right  conferred  is  one  that  can  be 
enforced  in  a  court  of  justice,  and  the  treaty 
•prescribes  a  rule  by  which  the  right  is  to  be 
determined*  the  court  resorts  to  the  treaty 
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for  the  rule  of  decifllon  aa  it  would  to  a 
statute.  [278]  Head  Money  Cases,  112  U.  S. 
580,  28  U.  S.  (L.  ed.)  798,  6  S.  Ct.  247.  The 
provision  under  consideration  is  to  receive  a 
reasonable  construction,  having  reference  to 
the  purpose  of  the  treaty  and  the  intention 
of  the  contracting  parties.  Under  this  pro- 
vision the  Italians  residing  here  are  to  receive 
complete  protection  for  the  property  they 
have  or  may  acquire,  and  are  to  have  in  re- 
spect to  such  property  the  rights  and  privi- 
leges granted  to  natives.  But  there  is  nothing 
in  this  which  entitles  them  to  share  equally 
with  the  natives  in  such,  privileges  as  the 
Legislature  may  grant  in  the  wild  game  of  the 
State,  and  nothing  which  seems  intended  to 
protect  tliem  from  the  minor  discriminations 
incident  to  the  ordinary  exercise  of  the  police 
power. 

Our  conclusion  is  that  the  petitioner,  al- 
though by  the  agreed  statement  a  resident  of 
Barre,  is  not  entitled  to  a  resident  hunter's 
license,  because  not  a  citizen  of  the  United 
States  and  of  this  State. 

Petition  dismissed  with  costs. 


NOTE. 

Validity  of  Statute  Requiring;  Lioense 
to  Hunt  Game. 

As  a  general  rule  a  statute  requiring  a  li- 
cense to  hunt  game  Is  valid.  In  re  Eberle,  98 
Fed.  295 ;  Kyle  v.  People,  226  111.  619,  80  N. 
E.  1081;  State  v.  Morgan,  133  La.  1033,  63 
So.  509;  State  v.  Snowman,  94  Me.  99,  46 
Atl.  815,  80  Am.  St.  Rep.  380,  50  L.R.A.  544; 
State  V.  Kirby,  34  S.  D.  281,  148  N.  W.  533, 
opinion  modified  34  S.  D.  497,  149  N.  W.  168; 
State  V.  Niles,  78  Vt.  266,  62  Atl.  795,  112 
Am.  St.  Rep.  917.  And  see  the  i-eported  case. 
See  also.  Lewis  v.  State,  110  Ark.  254,  161 
S.  W.  154;  Harper  v.  Galloway,  58  Fla.  255, 
19  Ann.  Gas.  235,  51  So.  226,  26  L.R.A.(N.S.) 
794;  Cummings  v.  People,  211  111.  392,  71 
N.  £.  1031;  State  t.  Holcomb,  80  Kan.  243, 
101  Pac.  1072;  State  v.  Koock,  202  Mo.  223, 
100  S.  W.  630;  Ex  p.  Helton,  117  Mo.  App. 
609,  93  S.  W.  913.  Thus  in  State  v.  Kirby,  34 
S.  D.  281,  148  N.  W.  533,  opinion  modified 
34  S.  D.  497,  149  N.  W.  168,  the  defendant 
was  convicted  of  the  offense  of  hunting  game 
birds  without  having  procured  a  license.  It 
was  contended  on  his  behalf  that  the  purpose 
of  the  act,  under  which  the  conviction  was 
had,  was  to  extort  money  fot  private  use  and 
to  penalize  the  failure  to  pay  a  tax  for  the 
ancient  right  to  hunt  and  flsh.  The  court 
affirming  the  judgment,  said:  '*He  entirety 
loses  sight  of  the  proposition  that  the  funda- 
mental purpose  of  the  act  is  the  protection 
and  preservation  of  the  game  and  fish  for 
the  people  of  the  present  as  well  as  for  pos- 


terity. That  the  police  power  of  the  state 
is  adequate  to  accomplish  this  result  cannot 
be  questioned.  .  .  .  In  so  far,  therefore, 
as  the  natural  right  to  hunt  and  fish  is 
abridged,  the  law  is  clearly  within  constitu- 
tional limits."  Likewise  in  Kyle  v.  People,  226 
IlL  619,  80  N.  E.  1081,  wherein  the  defendant 
was  convicted  of  unlawfully  hunting  rabbits 
without  obtaining  a  license  to  do  so,  the 
court  said:  "The  prosecution  was  under  sec- 
tion 25  of  chapter  61,  <Hurd's  Stat.  1905, 
p.  1114).  .  .  .  Section  25  was  originally 
passed  in  1903  and  contained  no  reference  to 
rabbits,  but  provided  that  no  person  should 
pursue  or  kill  with  a  gun  any  of  the  wild 
animals,  fowl  or  birds  that  are  protected 
during  any  part  of  the  year,  without  the 
person  so  killing  first  obtaining  a  license.  In 
1905  this  section  was  amended  as  above,  by 
inserting  the  word  'rabbits.'  It  was  mani- 
festly the  purpose  and  Intention  of  the  legis- 
lature by  the  amendment  to  specifically 
protect  rabbits  and  bring  them  within  the  pro- 
vision requiring  hunters  to  obtain  a  license 
before  killing  them.  ^  .  .  But,  ...  no 
provision  of  the  Constitution  has  l>een  pointed 
out  which  the  statute  violates.  The  power  of 
the  legislature  to  enact  statutes  if  plenary, 
except  in  so  far  as  that  power  has  been  lim- 
ited by  the  Constitution,  and  every  presump- 
tion is  in  favor  of  the  validity  of  legislative 
enactments.  They  will  only  be  declared  un- 
constitutional and  void  when  they  ate  clearly 
violative  of  some  express  consttitutional  lim- 
itation. There  is  nothing  whatever  shown  in 
this  case  against  thej  validity  of  the*  section 
of  the  statute  under  which  plaintiff  in  error 
was  found  guilty."  So  in  State  v.  Snowman, 
94  Me  99,  46  Atl.  815,  80  Am.  St.  Rep.  380, 
50  L.R.A.  544,  the  defendant  was  found  guilty 
of  a  violation  of  the  public  laws,  in  acting  as 
a  guide  for  fishing  or  hunting  without  having 
caused  his  name,  age  and  residence  to  be  re- 
corded in  a  book  kept  by  the  commissioners 
of  inland  fisheries  and  game,  and  in  not 
having  procured  from  the  commissioners  a  cer- 
tificate setting  forth  that' he  was  deemed  suit- 
able to  act  as  a  guide.  Overruling  the  excep- 
tifiOB  as  to  the  constitutionality  of  the  statute 
the  court  said:  "The  privilege  of  hunting 
and  fishing  is  granted  by  the  state  freely  and 
without  price ;  and  it  is  reasonable  and  proper 
that  all  who  avail  thraiselves  of  such  privi- 
lege, whether  they  be  fisherman,  hunters  or 
guides,  should  conform  and  be  amenable  to 
'such  regulations  as  the  state  may  impose. 
We  are  of  opinion  that  the  legislature  has 
the  constitutional  power  to  regulate  the  em- 
ployment of  guides  in  fishing  and  hunting  as 
provided  in  the  .statute  in  question.  The 
learned  counsel  for  the  respondent  further 
eentendfl  that,  assuming  the  statute  to  be 
otherwise  eonstitntional,  the  requirement  that 
each  person  registered  and  certified  under  th» 
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provirioDB  of  the  act,  ikall  pay  a  fee  of  one 
dollar,  is  repugnant  to  the  oonstitution,  and 
that  the  statute  is  for  that  reason  uncon- 
stitutional and  void.  We  do  no  Bustain  that 
contention.  It  is  well  settled  that  when  the 
state  issues  a  license  to  any  person  to  carry 
on  any  business  or  to  engage  in  any  vocation, 
it  may  exact  a  reasonable  fee  therefor.  .  .  . 
The  fee  is  one  placed  upon  the  defendant;  and 
it  is  not,  and  in  the  very  nature  of  things 
cannot  be,  contended  that  the  restriction  in- 
vades any  constitutional  right  of  his.  It  is 
not  the  right  of  any  person  to  hunt  on  the 
lands  of  another  without  the  consent  of  the 
owner;  and  one  hunting  without  consent  is 
a  trespasser,  subjecting  himself  to  a  civil 
action  for  the  offense." 

An  act  requiring  the  payment  of  a  license 
bv  a  nonresidoit  to  hunt  is  valid.  In  re  Eberle, 
98  Fed.  295;  SUte  v.  Miles,  78  Vt.  266,  62 
Ail.  705,  112  Am.  St.  Rep.  917. 

In  State  v.  Holcomb,  80  Kan.  243,  101  Pac. 
1072,  the  court,  without  discussing  the  va- 
lidity of  an  act  requiring  license,  interpre- 
ted the  statute  for  the  guidance  of  public 
officials,  as  to  the  proper  disposition  of  license 
fees  when  collected  from  hunters^  And  in 
State  V.  Koock,  202  Mo.  223,  100  S.  W.  630, 
the  validity  of  an  act  requiring  a  hunter  to 
have  a  license  was  not  discussed^  but  the  court 
construed  the  statute  and  held  that  ''the  leg- 
islature never  intended  that  a  hunter's  license 
should  first  be  obtained  in  order  to  authorize 
a  person  to  himt  in  the  county  in  which  he 
resided."  See  to  the  same  effect  Ex  p.  Helton, 
117  Mo.  App.  609,  93  S.  W.  913.  In  Lewis 
T.  State,  110  Ark.  254,  161  S.  W.  154,  where- 
in the  issue  was  the  validity  of  an  act  re- 
quiring licenses  to  hunt  from  residents  only 
of  certain  counties,  the  court  substantially 
acknowledged  the  right  of  the  state  to  pass 
laws  of  that  kind  but  said  that  this  must  be 
done  on  the  same  terms  to  all  people,  and  that 
the  law  under  consideration  was  invalid  for 
failure  so  to  do.  For  a  further  consideration 
of  this  point  see  the  note  to  Harper  v.  Gallo- 
way, 19  Ann.  Cas.  235,  wherein  the  question 
of  the  constitutionality  of  a  game  law  dis- 
criminating between  persons  or  classes  as  to 
the  right  to  hunt  game  is  discussed. 

In  Hyde  v.  State,  155  Ala.  133,  46  So.  489, 
the  court  held  that  an  act  of  the  legislature 
which  made  it  unlawful  for  a  person  to  hunt 
on  the  lands  of  another  without  obtaining 
his  written  permission  was  not  unoonstitu* 
tional.  It  was  contended  that  the  section  of 
the  game  law  requiring  of  the  landowner  a 
written,  as  distinguished  from  an  oral,  per- 
mission, transcended  the  power  of  the  state. 
The  court  said:  ''The  argument  in  support  of 
the  contention  proceeds  on  the  theory,  not 
that  any  right  of  the  hunter  ifr  restricted,  but 
that  the  right  of  the  landowner  in  .the  uflp 
of  his  property  is  unduly  restricted.    Assum- 


ing, from  this  point  of  view,  that  ths  defend- 
ant is  in  position  to  bring  in  question  the 
constitutionality  of  the  act,  which  right  in 
defendant  may  well  be  doubted.  .  .  .  We 
sre  of  the  opinion  that  his  contention  is  un- 
tenable. It  is  clear  to  our  minds  that,  in- 
stead of  the  ]aws  being  an  invasion  or  an 
imdue  abridgement  of  any  right  of  the  land- 
owner in  the  use  of  his  property,  it  operates  as 
a  protection  to  it  against  trespassers.  The  only 
restriction,  it  seems  to  us,  required  by  this 
statute  is  certainly  reasonable,  being  no  more 
than  is  sufficient  to  defray  the  expense  of 
registering  and  certifying  and  maintaining 
necessary  supervision.  We,  therefore,  hold 
that  the  statute  under  which  the  respondent 
is  indicted  ip  not  repugnant  to  the  constitu- 
tion of  the  state,  but  is  constitutional  and 
valid." 


OREGO 


V. 


KINO  OOUNTY. 


Washington  Supreme  Court — June  26,  1914. 


80  Wash.  Ji96;  141  Pac.  340. 


Wharres  -^  Personal  Injury  from  De- 
feot  *  Liability. 

Whether  a  county  maintaining  a  public 
dock  was  negligent  in  leaving  a  fender  pile 
loose  and  insecure,  contrary  to  its  own  plan 
of  construction  adopted  three  or  four  years 
before  an  accident  to  a  person  on  the  dock, 
held  for  the  jury. 

[See  note  at  end  of  this  case.] 

Heglieenoe  — >  Question  for  Jury, 

The  question  of  negligence  is  for  the  jury 
where  minds  of  reasonable  men  may  differ  as 
to  its  existence. 
"WliarTes  —  Personal  Injnry  fron  De« 

feot  *  Liability 

A  county  maintaining  a  public  dock  under 
Eem.  &  Bal.  Code,  §  8114,  for  public  use 
and  convenience,  must  exercise  reasonable 
care  for  the  safety  of  the  public  and  all  per- 
sons having  occasion  to  use  it. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  county  maintains  a  public  dock 
for  public  use  and  convenience,  a  child  enter- 
ing on  the  dock  is  not  a  trespasser,  but  he 
has  the  same  right  to  be  on  the  dock  as  he 
has  to  be  on  a  public  road  contiguous  thereto. 

[See  note  at  end  of  this  case.] 

Same. 

A  child  six  years  old  going  on  a  county 
public  dock  with  an  elder  brother  visiting 
the  dock  to  receive  a  newspaper  is  not  a 
trespasser,  but  is  legally  thereon  connected 
with  a  pnrpoae  for  w&h  it  was  intended,  and 
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the  oounty  cannot  escape  liability  for  injury 
to  the  child  on  the  ground  that  he  was  a 
trespasser, 

[See  note  at  end  of  this  case.] 
Same. 

A  county  maintaining  a  public  dock  for 
public  use  and  convenience  is  chargeable  with 
notice  that  it  may  be  used  as  a  public  street 
or  other  public  place  by  any  member  of  the 
public,  including  young  children,  especially 
in  view  of  the  presence  of  a  confectionery 
store  on  the  dock  constituting  an  implied  in- 
vitati<xi  to  children  and  others  to  visit  the 
dock,  and  it  cannot  escape  liability  for  in- 
juries to  a  child  on  the  dock  on  the  theory 
that  it  could  not  anticipate  the  presence  of 
the  child  thereon. 

[See  note  at  end  of  this  case.] 

Contribntory  Negligence  —  Gliildren. 

In  the  absence  of  evidence  to  the  contrary, 
a  child  of  six  or  seven  years  of  age  is  pre- 
sumptively incapable  of  contributory  negli- 
gence. 

[See  Ann.  Cas.  1913B  492.] 

Imputed  Negligence. 

The  contributory  negligence  of  a  parent  is 
not  imputed  to  a  child  six  years  old  suing 
for  a  personal  injury. 

[See  Ann.  Cas.  1912D  521.] 

Same. 

Where  a  mother  was  ill  and  the  father  was 
away  from  home  at  the  time  a  child  six 
years  old  accompanied  his  elder  brother  to  a 
public  dock  without  the  knowledge  of  either 
the  mother  or  father,  the  parents  are  not  as 
a  matter  of  law  guilty  of  any  negligence  de- 
feating a  recovery  by  the  child  for  injuries 
while  on  the  dock. 

Wharves  ^  Personal  Injury  from  De- 
fect —  Inability. 

The  degree  of  care  required  by  a  county 
maintaining  a  public  dock  for  public  use  and 
convenience  must  be  considered  with  refer- 
ence to  the  uses  and  purposes  for  which  the 
dock  was  constructed,  maintained,  and  oper- 
ated, and  open  to  all  classes  of  people,  in- 
cluding children,  who  may  be  drawn  there 
by  curiosity  or  interest  in  the  arrival  of  boats 
or  who  may  be  sent  there  on  errands  for  their 
parents. 

[Sec  note  at  end  of  this  case.] 

Damages   ^  EsoessiTeneas  ^   Personal 
Injury. 

A  verdict  for  $3,202  for  injuries  to  a  child 
is  not  excessive,  where  his  left  hand  was  so 
injured  that  it  was  necessary  to  amputate  the 
little  finger,  and  where  the  hand  became  8ti|f 
and  lacked  the  power  of  gripping,  and  where 
it  is  doubtful  whether  the  hand  will  ever 
be  as  strong  as  a  normal  hand. 

[See  Ann.  Cas.   1913A  1361.] 

Appeal  from  Superior  Court,  King  county: 
Tallkan,  Judge. 

Action  for  damn^es.  Alton  Louis  Qregg, 
plaintiff^  and  King  county,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  aire  i^t^  in  the  opinion.     A^nBiiED. 


John  P.  Mwrphy  aad  Robert  H,  Evtms  for 
appellant. 

B.  J.  Bhipman  and  Dudley  G,  Wooien  for 
respondent. 

[197]  £lijs,  J.— This  action  was  brought 
to  recover  damages  for  injuries  sustained  by 
the  plaintiff,  a  boy  between  six  and  seven 
years  old,  through  the  alleged  negligence  of 
the  defendant  in  the  construction  and  main- 
tenance of  its  dock,  at  Juanita,  on  the  east- 
ern shore  of  Lake  Washing^n.    ' 

The  facts  are  practically  undisputed.  The 
dock  in  question  was  owned  and  operated  by 
the  county  for  the  use- of  the  public  in  connec- 
tion with  boats  touching  at  Juanita«  It  was 
constructed  on  wooden  piles,  driven  into  the 
bed  of  the  lake.  The  floor  was  of  planking, 
and  was  bounded  on  its  outer  edge  by  a  line 
of  beams  or  "stringers,"  rising  about  ten 
inches  above  the  floor.  These,  at  the  south- 
erly side  of  the  dock,  where  the  aocident  oc- 
curred, were  flush  with  the  edge  of  the  dock. 
At  that  Bide  were  driven  piles  about  a  foot  in 
diameter,  called  "fender-piles,"  the  purpose 
of  which  was  to  receive  the  impact  of  boats 
and  to  protect  the  wharf.  The  pile  causing 
the  injury  was  driven  into  the  bottom  of  the 
lake  eight  or  ten  feet,  and  rose  alongside  the 
dock  to  a  height  of  about  a  foot  and  a  half 
above  the  stringer.  It  was  n<^  bolted  to  the 
dock,  and  there  was  a  space  of  four  or  five 
inches  between  it  and  the  dock. 

A  few  feet  east  of  this  fender  pile  was  a 
small  warehouse  for  storing  freight,  and  a 
few  feet  west  was  a  slip  or  incline  for  the 
convenience  of  persons  going  to  and  from  the 
boats.  A  few  feet  north  of  the  war^ouse  was 
a  small  confectionery  store.  Contiguous  to 
the  wharf  on  the  shore  side,  and  constructed 
upon  a  trestle  on  a  level  a  little  above  tl&e 
floor  of  the  wharf,  ran  the  road  from  Juanita 
to  Kirkland.  A  line  of  [198]  boats  ran  to 
this  dock  regularly,  making  four  or  five  land- 
ings a  day  to  receive  and  discharge  freight 
and  passengers. 

The  dock  was  regularly  used  by  the  public 
in  meeting,  embarking  upon,  and  leaving 
boats.  Among  the  persons  thus  using  the 
dock,  were  the  older  brother  and  sister  of  the 
plaintiff,  one  of  whom  was  sent  there  daily 
by  tiieir  parents  to  meet  the  boat  arriving  at 
five  o'clock  in  the  afternoon  and  receive  the 
Seattle  paper.  On  August  9,  1912,  the  ]^ain- 
tiff's  older  brother,  aged  nine,  accompanied 
by  the  plaintiff,  visited  the  dock  for  this 
purpose,  arriving  a  few  minutes  in  advance 
of  the  boat.  They  seated  themselves  in  the 
narrow  space  between  the  warehouse  and  the 
slip,  and  on  the  stringer  running  along  the 
edge  of  the  dock,  their  feet  resting  upon  the 
floor.  The  plaintiff  was  sitting  behind  the 
fender-pile  above  mentioned,  his  right  arm 
-around  the  pile,  and  his  left  arm  hanging 
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down  between  the  pile  and  stringer  upon 
which  he  was  seated.  He  remained  in  this 
position,  watching  the  incoming  boat,  until 
the  vessel  struck  the  fender-pile,  driving  it 
•gainst  the  dock,  and  mashing  his  left  hand 
between  the  pile  and  the  stringer.  The  hand 
was  crushed  so  that  it  was  necessary  to  ampu- 
tate the  little  finger,  the  skin  from  the  palm 
of  the  hand  and  on  the  forearm  was  badly 
lacerated,  and  the  whole  hand  was  severely 
bruised.  After  the  arm  was  healed,  a  large 
scar  remained,  and  the  hand  was  stiff  and 
lacked  the  power  of  gripping.  Physicians  who 
examined  the  boy  testified  that  the  injured 
band  does  not  perform  its  normal  functions, 
that  it  is  doubtful  whether  or  not  the  hand 
will  ever  be  as  strong  as  a  normal  hand,  and 
that  the  scar  on  the  arm  will  be  permanent. 
The  plaintiff  resided  with  his  parents  over  a 
quarter  of  a  mile  from  the  dock  and  had  been 
repeatedly  warned  by  his  parents  not  to  go 
upon  or  play  upon  the  dock. 

It  is  undisputed  that,  if  the  fender-pile  in 
question  had  been  bolted  to  the  dock,  this 
accident  would  not  have  happened,  and  it 
appears  that  many  of  the  piles  about  this 
dock  were  bolted  at  the  time  of  the  accident. 
There  was  [199]  some  dispute  as  to  whether 
a  bolted  pile  would  be  as  adequate  a  protec- 
tion to  the  dock  as  a  loose  one;  but  the  coun- 
ty inspector  of  docks  and  bridges,  a  witness 
for  the  defendant,  testified  that^  about  four 
years  before  the  trial,  the  coun^ty  engineer's 
office  had  adopted  the  plan  of  bolting  the  fen- 
der-piles to  the  county  docks  in  order  to  keep 
them  in  place.  Another  witness,  a  etructuj^al 
engineer,  who  had  had  charge  of  the  construe-^ 
tion  of  bridges  and  docks  for  Kings  county 
during  the  year  1912,  and  under  whose  direc- 
tion the  dock  here  in  question  had  been  re- 
paired in  May  and  June  of  tl^at  year^  testi- 
fied that  he  had  constructed  and  repaired 
seventy-five  or  eighty  docks  and  that,  accord- 
ing to  the  approved  and  safe  method  of  con- 
struction, a  fender-pile  such  as  that  which 
caused  the  injury  should  be  bolted  to  the 
dock,  and  that  a  pile  not  so  bolted  would  be 
dangerous. 

At  the  close  of  the  plaintiff's  case  in  chief, 
the  defendant  moved  for  a  nonsuit,  which  was 
denied.  The  jury  returned  a  verdict  upon  all 
the  evidence  and  the  court's  instructions,  for 
the  siun  of  $3,202  and  costs.  The  defendant 
appealed. 

The  appellant  assigns  as  errors:  (1)  the 
overruling  of  the  motion  for  a  nonsuit;  (2) 
the  giving  of  certain  instructions  and  the  re- 
fusal to  give  certain  requested  instructions; 
( 3 )  the  refusal  of  a  new  trial  because  of  these 
things  and  because  of  excessive  verdict. 

I.  The  appellant  claims  that  its  motion  for 
a  nonsuit  should  have  been  granted  because 
no  actionable  negligence  on  its  part  was 
shown.     It  is  argued  that  the  function  of  a 


given  structure  controls  the  plan  of  c(mstruc- 
tion;  that  the  wharf  here  in  question  was 
built  only  to  accommodate  travel  and  traffic 
on  the  lake;  that  its  construction  was  rea- 
sonably Baf.e  for  that  purpose;  that  it  was  not 
intended  as  a  lounging  place  or  playground 
for  trespassing  children  and  that  the  fact 
that  it  was  unsafe  for  that  purpose  was  no 
evidence  of  negligence,  since  the  presence  of 
children  on  the  dock  and  an  injury  such  as 
occurred  could  not  have  been  anticipated. 
The  vice  of  this  argument  consists  in  the  ini- 
tial assumption  [200]  that  the  wharf,  as  con- 
structed, was*  as  a  matter  of  law,  reasonably 
safe  for  all  Uiings  connected  with  traffic  and 
travel.  .  Let  us  suppose  that  this  child  had 
gone  on  to  the  wharf  with  his  elder  brother 
or,  for  that  matter,  with  his  parents,  for  the 
purpose  of  taking  passage  upon  the  boat,  and, 
while  waiting  alongside  the  slip  for  the  boat 
to  make  a  landing,  the  child  had  beep  injured 
just  as  he  was  injured.  Eliminating^  for  the 
present,  the  question  of  contributory  negli- 
genoe,  it  is  clear  that,  imder  the  evidence,  the 
question  of  the  appellant's  negligence  in  leav- 
ing the  fender-pile  Ipope  and  insecure,  con- 
trary to  its  own  plan  of  construction  adopted 
three  or  four  years  previously,  would  have 
been  a  question  for  the  jury.  The  question 
of  primary  n^ligeace,  like  that  of  contribu- 
tory negligence,  is  always  a  question  of  fact 
for  the  jury  and  not  a  question  of  law  for  the 
court,  whenever  the  minds  of  reasonable  men 
might  differ  as  to  its  existence.  Eichmoi^ 
v.  Taooma  By.  etc.  Co.  67  Wash.  444,  122  Pac. 
351;  1  Thompson,  Negligence  (2d  ed.)  §  425. 
The  seoond  phase  of  this  argument  i^  also 
unsound  in  assuming  that,  as  a  matjb^r  of  law, 
the  child  who  was  injured  w^a  a  trespasser 
not  using  the  dock  for,  or  in  coi^nection  with, 
any  purpose  for  which  it  was  intended.  The 
argument  overlooks  the  |act  that  this  dock 
was  a  public  dock,  intended  for  the  use  of  all 
members  of  the  public,  children  as  well  as 
adults.  While  we  have  held  that  a  public 
dock  is  not  a  highway  in  such  sense  as  to 
extend  the  right  of  eminent  domain  conferred 
by  statute  for  the  acquiring  of  rights  of  way 
for  highways  to  the  acquiring  of  dock  sites, 
such  statutes  being  strictly  construed,  and 
w>t  extended  by  mere  analogy  (State  v.  Su- 
perior Ct.  68  Wash.  .660,  124  Pac.  127,  Ann. 
Cas.  191 3£  1076),  it  is  none  the  less  true 
that  a  public  dock  is  a  public  place,  main- 
tained by  the  county  under  statutory  author- 
ity <Rera.  k  Bal  Code,  §  8114,  P.  C.  533  §  9), 
for  the  public  use  and  convenience.  There  is, 
therefore,  the  same  duty  upon  the  county  to 
exercise  reasonable  care  for  ihit  safety  of  the 
public  and  all  persons  having  [201]  occasion 
to  use  suck  docks  as  is  fqund  In  case  of  public 
highways,  sinoe  both  are,  broad\y  speaking, 
public  ways.  Oceanic  Steam  Nav.  Cov  v.  Comr 
pania  Transatlaatica  E8i>anola,  134  ^»  Y,  461, 
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31  N.  E.  987,  30  Am.  St.  <$85;  2  Shearman 
&  Rediield,  Negligence  (6th  ed.)  §  333.  As. 
further  sustaining  this  view,  the  statute  above 
referred  to  authorizes  the  construction  and 
maintenance  of  such  wharves  only  at  the 
termination  of  a  county  road  at  or  near  the 
shore  of  navigable  waters  or  water  courses, 
thus  recognizing  a  use  of  such  wharves  in  con- 
nection with,  and  Impliedly  coesttensive  with, 
the  use  of  such  roads. 

It  would  seem,  therefore,  that  the  child  here 
in  question  had  the  same  right  upon  this  dock 
that  it  would  have  had  upon  the  trestle  form- 
ing the  road  immediately  contiguous  thereto. 
Unquestionably,  had  this  child  been  injured 
in  passing  along  the  trestle,  which  constituted 
the  public  road  at  this  point,  by  reason  of  a 
structural  defect  in  the  trestle,  he  would  have 
had  the  right  to  recover  from  the  county  for 
such  injury.  Eskildsen  v.  Seattle,  29  Wash. 
583,  70  Pac.  64.  Moreover,  even  assuming 
that  a  child  six  years  of  age  is  capable  of 
trespass  in  the  strict  legal  tense— a  thing 
upon  which  we  have  more  than  once  e^tpressed 
doubt  (Hiaynes  v.  Seattle,  69  Wash.  419,  125 
Pac.  147;  Bjork  v.  TaComa,  76  Wash.  226, 
135  Pac.  1005,  48  L.R.A.(N.S.)  381;  1  Thomp- 
son, Negligence  (2d  ed.)  §  1026),— this  child 
was  not  a  trespasser  uilider  the  circumstances 
shown  by  the  evidence.  He  visited  the  wharf 
in  company  with  his  brother  on  an  errand 
connected  with  the  purpose  for  which  the 
wharf  was  intended.  Even  taking  the  appel- 
lant's restricted  view  of  the  matter,  visiting 
the  dock  txi  receive  a  newspaper  was  as  law- 
ful an  errand  as  a  visit  to  receive  freight  or 
to  meet  a  friend.  True,  the  boy  was  not  sent 
on  this  errand  with  his  brother,  but  his  pres- 
ence would  have  been  no  more  necessary  had 
he  been  sent  by  his  parents  with  the  brother. 
Obviously,  the  mere  circumstance  of  such 
sending  could  have  no  effect  upon  the  quality 
of  his  act.  It  could  not  change  a  trespass  to 
an  [202]  innocent  visit,  yet  we  have  held,  in 
e£fect,  that  a  child  six  years  old  sent  by  a 
parent  with  an  older  sister  to  the  post  oflSoe 
in  a  populous  city  was  rightfully  on  the 
street.  Tecker  v.  Seattle,  etc.  R.  Co.  60  Wash. 
670,  111  Pac.  791,  Ann.  Cas.  1912B  842. 

Nor  are  we  impressed  with  -the  assertion 
that  the  presence  of  young  children  on  the 
dock  could  not  have  been  anticipated.  Being 
a  public  dock,  the  appellant  was  chargeable 
with  notice  that  it  might  be  used,  just  as  a 
public  street,  road  or  other  public  place  may 
be  used,  by  any  member  of  the  public.  It  is 
not  claimed  that  any  notice  was  given  or 
measures  of  any  kind  taken  to  exclude  ohil*- 
dren.  Under  ^ch  circumstances,  it' has  even 
been  held  that  the  use  of  ti  public  wharf  for 
recreatfon  is  stich  lawful  use  that  a  parent 
may  recover  for  the  deatli,  caused  by  a  struck 
tural  defect  in  the  wharf,  oi  a  boy  eight  years 
old  b6  using  it  With  the  parents'  knowledge. 


Delaney  v.  Pennsylvania  R.  Co.  78  Hun  303, 
29  N.  Y.  S.  226;  see,  also,  Gluck  v.  Kidgewood 
Ice  Co.  66  Hun  642,  9  N.  Y.  S.  254.  No 
decision  of  any  court  has  been  cited  to  the 
contrary.  In  addition  to  this,  the  presence 
of  the  confectionery  stand  upon  the  dock, 
which  it  must  be  assumed  was  there  with  the 
appellant's  permission,  was  an  implied  invita- 
tion to  children  and  others  to  visit  the  dock 
for  purposes  not  strictly  connected  with  its 
function  as  a  wharf.  The  appellant  can  hard- 
ly be  heard  to  say  that  the  presence  of  chil- 
dren could  not  reasonably  have  been  antici- 
pated. Harriman  v.  Pittsburgh,  etc.  R.  Co. 
45  Ohio  St.  11,  12  N.  E.  451,  4  Am.  St.  Rep. 
507.  "The  liability  in  such  a  case  should  be 
coextensive  with  the  inducement  or  implied 
invitation.''  Plummer  v.  Dill,  156  Mass.  426, 
31  N.  E.  128,  32  Am.  St.  Rep.  463;  Sweeney 
V.  Old  Colony,  etc.  R.  Co.  10  Allen  (Mass.) 
368,  87  Am.  Dec.  644.  Under  the  circum- 
stances disclosed  by  the  evidence,  we  are  clear 
that  the  question  of  the  appellant's  n^ligence 
was  properly  submitted  to  the  jury. 

The  appellant  intimates,  rather  than  ar* 
gues,  that  the  nonsuit  should  have  been  grant- 
ed because  of  contributory  negligence  [203]  on 
the  child's  part.  Contributory  negligence  was 
charged  in  the  answer,  and  the  court  gave 
the  usual  instruction  as  to  the  affirmative  na- 
ture of  this  defense  and  that  to  be  available 
the  defense  must  be  established  by  the  evi- 
dence. No  evidepce  was  offered  as  to  the 
capacity  of  this  child.  In  the  absence  of  evi- 
dence to  the  contrary,  a  child  of  six  or  seven 
years  of  age  "is  everywhere  presumed  to  b« 
incapable  of  contributory  negligence."  1 
Shearman  &  Redfield,  Negligence  (6th  ed.) 
§  73a.  The  motion  for  a  nonsuit  was  properly 
overruled. 

II.  'Rie  court  instructed  the  jury  to  the 
effect  that  no  act  of  negligence  on  the  part  of 
the  parents  of  the  child,  whether  of  omission 
or  commission,  could  prevent  a  recovery  by 
the  child  if,  under  the  evidence  and  other  in- 
structions, the  jury  was  of  the  opinion  that 
the  defendant  was  liable  for  the  injuries  sus- 
tained by  the  child;  that  the  rights  of  the 
parties  must  be  judged  without  regard  to 
acts  of  negligence  on  the  part  of  the  child's 
parents,  and  thieit: 

"It  would  not  necessarily  be  negligence  in 
law  for  the  parents  to  send  the  plaintiff,  aged 
six  years,  along  with  his  older  brother,  aged 
ten  years,  to  the  public  dock  at  Juanita,  to 
meet  the  boat  for  the  purpose  of  getting  a 
newspaper  or  to  permit  him  to  go  with  the 
older  brother,  but  even  if  the  facts  should  be 
such  as  to  lead  the  jury  to  believe  that  the 
parents  were  negligent  in  that  regard,  that 
can  make  no  difference  as  to  the  right  of  the 
plaintiff  to  recover  if  the  facts  as  shown  by  a 
preponderance  of  the  evidence  and  the  law  as 
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given  you  by  the  court  entitled  him  to  a  ver- 
dict at  your  hands.''  , 

The  appellant  contends  that,  in  these  in- 
structions, the  court  went  entirely  too  far  in 
exonerating  the  parents  from  any  duty  in  the 
custody  and  control  of  the  child.  The  whole 
argument  in  this  connection  is  based  upon  the 
doctrine  of  imputed  negligence.  The  only  log- 
ical basis  for  the  doctrine  of  imputed  negli- 
gence is  tersely  stated  by  Shearman  &  Redfield 
as  follows: 

[204]  "The  ethical  proposition  at  the  basis 
of  the  legal  theory  is  that  the  person  to  whom 
the  negligence  of  another  is  imputed,  owing  to 
the  relation  between  them,  ought  to  be  held 
responsible  for  the  conduct  of  sudh  other  in 
respect  to  the  cause  of  the  injury."  1  Shear- 
man &  Redfield,  Negligence  (6th  ed.),  §  65a. 

In  cases  of  injury  to,  or  wrongful  death  of, 
a  child,  where  the  action  is  brought  by  a 
parent  for  his  own  benefit,  the  contributory 
iiegligence  of' the  parent,  the  actual  plaintiff, 
will,  of  course,  bar  a  recovery.  It  is  obvious 
that  such  cases  afford  no  support  to  the  doc- 
trine that  the  negligence  of  the  parent  is  to 
be  imputed  to  the  child.  Both  the  ethical 
basis  of  the  rule  of  imputed  negligence  and 
sound  authority  sustain  the  view  that,  where 
the  child  is  the  real  plaintiff  in  an  action  for 
his  own  injury,  the  parent's  contributory  neg- 
ligence is  no  defense.  This  is  certainly  sus- 
tained by  reason,  and  is  now  supported  by 
the  great  weight  of  authority.  1  Shearman 
ft  Redfield,  Negligence  (6th  ed.),  §  71.  Belle- 
fontaine,  etc.  R.  CJo.  v.  Snyder,  18  Ohio  St 
399,  98  Am.  Dec.  176;  Bellefontaine  R.  Co.  v. 


The  court  also  instructed  the  jury  as  fol- 
lows: 

''In  this  case  the  degree  of  care  and  pru- 
dence required  by  law  of  the  defendant  must 
be  considered  with  reference  to  the  uses  and 
purposes  for  which  the  dock  or  wharf  where 
the  accident  occurred  was  constructed,  main- 
tained and  operated.  It  is  admitted  by  the 
pleadings  that  this  dock  was  a  public  one, 
owned  and  operated  by  the  county,  the  defend- 
ant, and  as  such  you  are  instructed  that  it 
was  open  to  be  visited  by  all  classes  of  people, 
including  children  who  might  be  drawn  there 
by  curiosity  or  interest  in  the  arrival  and  de- 
parture of  boats,  or  who  might  be  sent  there 
on  errands  for  their  parents." 

It  is  urged  that  this  instruction  was  er- 
roneous in  that  it  was  contrary  to  the  theory 
of  the  respondent's  complaint.  We  find  it 
unnecessary  to  enter  into  a  lengthy  analysis 
of  the  complaint.  It  must  suffice  to  say  that 
the  complaint  alleged  that  this  dock  was  a 
public  dock,  owned  and  operated  by  the 
county.  From  what  we  have  already  said' in 
discussing  the  question  of  nonsuit,  it  is  clear 
that  the  instruction  correctly  states  the  law 
relative  to  such  places.  We  find  it  unneces- 
sary to  discuss  in  detail  the  instructions 
requested  by  the  appellant.  They  were  ad- 
dressed to  a  theory  of  the  law  in  direct  an- 
tagonism to  that  upon  which  the  instructions 
were  given,  and  which  we  have  found  correct. 
They  were  properly  refused. 

III.  Finally,  it  is  urged  that  the  verdict  is 
excessive.  W^hile,  on  first  impression,  the  re- 
covery may  seem  large  in  view  of  the  nature 


Snyder,  24  Ohio  St.  670;  Western  Union  Tel.  '   ^l,  *^«  injuries,  yet,  when  we  consider  that 


C5o.  v.  Hoffman,  80  Tex.  420,  15  8.  W.  1048, 
26  Am.  St.  Rep.  769;  Pratt  CJoal,  etc.  Co.  y. 
Brawley,  83  Ala.  371,  3  So.  655,  3  Am.  St. 
Rep.  761;  Atchison,  etc.  R.  Co.  v.  Calhoun, 
18  Okla.  75,  11  Ann.  Cas.  681,  89  Pac.  207; 
Robinson  v.  Cone,  22  Vt.  213,  54  Am.  Dec. 
67.  At  any  rate,  this  court  is  committed  to 
that  view.  Roth  v.  Union  Depot  Co.  13  Wash. 
525,  43  Pac.  641,  44  Pac.  253,  31  L.R.A.  866; 
Eskildsen  v.  Seattle,  29  Wash.  583,  70  Pac. 
64.  Tliere  was  no  evidence  in  this  case  from 
which  it  could  be  held,  as  a  matter  of  law, 
that  the  parents  were  guilty  of  any  negli- 
gence. The  mother  was  ill  and  the  father 
was  away  from  home.  The  child  who  was 
injured  accompanied  his  elder  brother  to  the 
dock  without  the  knowledge  of  either  parent, 
but  even  had  the  parents  known  of  the  fact, 
or  had  they  sent  the  child  to  the  docV  with 
his  brother  on  the  errand  in  question,  that 
would  not  have  constituted  negligence  as  a 
matter  of  law,  even  in  a  suit  for  the  parents' 
benefit.  f2(»]  Tccker  v.  Seattle,  etc.  R.  Co. 
vnpra.  We  find  no  error  in  the  instructions 
above  referred  to.  They  correctly  stated  the 
law  of  the  case  as  applied  to  the  facts  pte- 
eented. 


this  child  must  go  through  life  with  a  maimed 
hand,  we  cannot  say  that  it  is  so  large  as  to 
indicate  passion  or  prejudice  on  the  part  of 
the  jury.  A  careful  consideration  of  the  evi- 
dence convinces  us  that  the  injuries  are  per- 
manent and  that  the  child  will  never  have 
tlie  same  use  of  the  injured  hand  that  it 
would  have  enjoyed  of  a  normal  hand.  One 
of  the  [206]  physicians  testified  that  certain 
operations  might  tend  to  relieve  the  hand  of 
its  stiffened  condition,  but  even  he  did  not 
predict  such  a  result  with  any  degree  of 
certainty. 

We  find  nothing  in '  the  record  before  us 
warranting  a  reversal  of  the  judgment,  or  a 
reduction  of  the  recovery. 

The  judgment  is  affirmed. 

Crow,  C.  J.,  Main,  and  Grose,  JJ.,  concur. 
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b.  Custom  Officer,  142. 

c.  Passenger    on    Boat    or   Train, 

143. 

d.  Person   Meeting   Passenger   or 

Receiying  Freight,  145. 

e.  Person   Having   Business   with 

Officer  on  Boat,    145. 

f.  Employee  of  Third  Person,  146. 

2.  Duty  to  Licensee,  149. 

3.  Duty  to  Trespasser,  150. 

4.  Duty  to  Invitee  or  Licensee  on  Pub- 

lic Wharf,  150. 

III.  Persons  Liable: 

1.  Generally,    153. 

2.  Liability  of  Lessor,  154. 

3.  Liability  of  Lessee,    157. 

IV.  Contributory  Negligence   of   Person  In- 

jured,   167. 


I.  Generally, 

As  a  general  rule,  a  wharfinger  or  the  pro- 
prietor of  a  wharf,  dock,  or  pier  is  liable  in 
damages  to  a  person  rightfully  on  or  about 
the  premises  for  an  injury  sustained  by  rea- 
son of  an  unsafe  or  defective  condition  ne^i- 
gently  caused  or  permitted  to  exist,  if  the 
person  injured  is  not  guilty  of  contributory 
negligence  or  is  not  a  bare  licensee  or  a  tres- 
passer. 

England. — Smith  r.  London,  etc.  Docks  Co. 
ii.  R.  3  C.  P.  326,  18  L.  T.  N.  S.  403,  16  W. 
R.  728,  37  L.  J.  C.  PI.  217. 

Canada. — York  v.  Canada  Atlantic  Steam- 
ship Co.  22  Can.  Sup.  Ct.  167;  Johnson  v. 
Port  Dover  Harbour  Co.  17  U.  C.  Q.  B.  151. 
See  also  Borlase  v.  St.  Lawrence  Steam  Nav. 
Co.  3  Quebec  329;  McMullin  v.  Archibald,  22 
Nova  Scotia  146. 

United  States. — Plant  Inv.  Co.  v.  Cook,  74 
Fed.  503,  41  U.  S.  App.  109,  20  C.  C.  A.  625. 
See  also  Onderdonk  v.  Smith,  27  Fed.  874,  23 
Blatchf.  562;  Cleary  v.  Oceanic  Steam  Nav. 
Co.  40  Fed.  908. 

California. — ^Wilson  v.  Union  Iron  Works 
Dry  Dock  Co.  167  Cal.  539,  140  Pac.  250.  See 
also  Grundel  v.  Union  Iron  Works,  141  Cal. 
564,  75  Pac.  184. 

Florida. — King  v.  Cooney-Eckstein  Co.  re- 
ported in  full,  post,  this  volume,  at  page  163.; 
Cooney-Eckstein  Co.  v.  King,  67  So.  918. 

Illinois. — See  Buckingham  v.  Fisher,  70 
111.  121;  Grand  Tower  Mfg.  etc.  Co.  v.  Haw- 
kins, 72  111.  386. 

Indiana. — Jeffersonville  v.  Gray,  165  Ind. 
26,  74  N.  E.  611. 

Louisiana. — Oristadoriy  v.  Von  Behren,  119 
La.  1025,  44r  So.  852. 

Maine. — Low  v.  Grand  Trunk  R.  Co.  72  Jie. 
313,  39  Am.  Rep.  331;  Bacon  v.  Casco  Bay 
Steamboat  Co.  90  Me.  46,  37  Atl.  328;  Track 
V.   Hallowell   Granite   Works,   106   Me.   458, 


76  Atl.  919.    See  also  Barrett  ▼.  Black,  56 
Me.  498,  96  Am.  Dec.  497. 

Maryland. — ^Baltimore,  etc.  R.  Co.  v.  Rose, 
65  Md.  485,  4  Atl.  899;  Albert  v.  SUte,  66 
Md.  325,  7  Atl.  697,  59  Am.  Rep.  159. 

Missottri. — ^See  Burke  v.  St.  Louis  South- 
western R.  Co.  120  Mo.  App.  683,  97  8.  Vi, 
981. 

New  Jer«ey,-*Owens  v.  Associated  Realties 
Corp.  81  N.  J.  L.  686,  SO  Atl.  325;  Miller  v. 
Delaware  River  Transp.  Co.  reported  in  full, 
post,  this  volume,  at  page  165.  See  also  Furey 
v.  New  York  Cent.  etc.  R.  Co.  67  N.  J,  L.  274, 
51  Atl.  505. 

New  York.— Swords  v.  Edgar,  59  N.  Y.  28, 
17  Am.  Rep.  295,  affirming  1  Thomp.  &  C.  23, 
Addenda;  Newall  v.  Bartlett,  114  N.  Y.  399, 
21  N.  E.  990  affirming  1  N.  Y.  St.  Rep.  718; 
Stinson  v.  Edgewater  Saw  Mills  Co.  139  App. 
Div.  169,  123  N.  Y,  S.  745.  See  also  Hart 
V.  Delaware,  etc.  R.  Co.  76  Hun  296,  27  N.  Y. 
S.  761;  Malloy  v.  Staten  Island  Rapid  Transit 
Co.  78  Hun  166,  28  N.  Y.  S.  979;  Delaney 
V.  Pennsylvania  R.  Co.  78  Hun  393,  29  N.  Y. 
S.  226,  affirming  144  X.  Y.  718,  39  N.  E.  857; 
Downes  v.  Elmira  Bridge  Co.  41  App.  Div. 
339,  58  N.  Y,  S.  628;  De  Boer  v.  Brooklyn 
Wharf,  etc.  Co.  51  App.  Div.  289,  64  X.  Y.  S. 
925;  Cottsberger  v.  New  York,  9  Misc.  349, 
29  N.  Y.  S.  592. 

Washington. — See  Morgan  v.  MorIey»  1 
Wash.  464»  25  Pac.  333. 

WisQonsin, — See  Taylor  v.  Northern  Coal, 
etc.  Co.  reported  in  full,  post,  this  volume,  at 
page  167. 

In  Buckin^biam  v.  Fisher,  70  111.  121,  the 
court  said:  '*They  [the  proprietors  of  a 
wharf]  were  not  occupying  the  relation  of 
common  carriers,  to  whom. persons  and  prop- 
erty are  entrusted  for  transportation.  In 
that  class  of  employments,  the  law  has  im- 
posed higher  obligations,  and  demands  a 
greater  degree  of  diligence  than  in  ordinary 
pursuits.  Persons  engaged  in  the  usual  avoca- 
tions of  life  are  only  held  to  reasonable  care 
and  diligence,  while  carriers  are  held  to  the 
highest  degree  of  care  which  the  mind  is 
capable  of  exercising,  for  the  safety  of  persons 
eiitrusted  to  their  care  to  be  carried,  that 
is  consistent  with  the  exercise  of.  their  busi- 
nessy  and  a  carrier  of  property  is  an  insurer 
against  all  casualties,  except  the  acts  of  God 
or  the  public  eneny.  But  an  ordinary  ware- 
housisipan  is  only  liable  for  ordinary  care — 
such  care  as  prudent  men  usually  exercise 
over  their  own  property.  Thus  it  is  seen  there 
is  a  broad  difference  between  the  liability  of 
a  carjier  and  a  warehouseman,  as  to  the 
custody  of  goods.  The  same  difference  seems 
to  exist  as  to  the  means  of  approaching  the 
warehouse,  or  the  vessel,  train,  or  other  means 
of  transportation.  A  railway  company  is 
bound  to  not  only  provide  safe  engines,  cars, 
track  and  other  machinery  and  servants,  but 
they  are  bound  to  provide  and  maintain  safe 
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platforms  and  approaches  to  the  ears  on  their 
road.  Carriers  by  water  are  also  required 
to  famish  safe  approaches  to  their  vessels. 
Again,  a  wharfinger  is  not  distinguishable,  on 
principle,  from  a  warehouseman,  and  has  not 
been  distinguished  in  adjudged  eases;  whilst 
the  ease  of  a  carrier  has  always  been  treated 
as  an  excepted  case,  turning  on  principles 
peculiar  to  public  policy.  Story  on  Bailments, 
§  452.  If,  then,  appellants  be  treated  as 
warehousemen,  or  as  wharfingers,  their  ob- 
ligation was  only  that  of  ordinary  care  for 
property  entrusted  to  them.  We  have  been 
referred  to  no  case  in  which  a  warehouseman 
has  been  held  liable  for  failing  to  provide  safe 
approaches  to  his  warehouse,  nor  is  it  'be- 
lieved that  any  can  be  found.  It  would  not 
be  consistent  with  the  analogies  Of  the  law, 
to  hold  that  a  person,  who  is  only  held  to 
ordinary  care  in  conducting  his  business, 
should  be  held  to  an  extraordinary  degree 
of  care  in  protecting  persons  coming  to  his 
place  to  transact  business  with  him.  He, 
like  a  merchant,  blacksmith,  miller,  or  other 
person  engaged  in  businesA,  is  only  liable  for 
ordinary  care  in  the  structure  of  their  build- 
ings and  their  appurtenances.  If  such  per- 
sons should  construct  approaches  they  knew 
to  be  defective,  or  were  to  have  trap-doors 
known  to  be  unsafe,  and  such  defects  were 
not  apparent,  but  concealed,  where  their  cus- 
tomers would  necessarily  pass,  and  injury 
were  to  result  therefrom,  they  would  prob- 
ably be  liable,  but  otherwise,  if  reasonable 
care  was  employed  in  their  construction." 

In  Campbell  v.  Portland  Sugar  Co.  62  Me. 
552,  16  Am.  Kcp.  508,  it  was  held  that  a 
wharf,  by  reason  of  the  change  of  the  posi- 
tions  of  the  vessels  docked  there,  is  in  its 
nature  a  passageway  in  nearly  every  direc- 
tion and  due  care  should  be  observed  to  keep 
its  surface  in  safe  condition.  The  court  said : 
"A  wharf  used  for  the  loading  and  discharge 
of  the  cargoes  of  vessels,  is  in  its  very  nature 
a  passageway  over  which,  in  all  directions, 
the  exigencies  of  business  may  take  those 
people  who  have  business  to  transact  in  con- 
nection with  the  vessels  and  those  on  board 
of  them.  To  suffer  a  man -trap  like  this 
hole  into  which  the  plaintiff  stepped,  to  re- 
main aa  this  had  done  for  months,  until  an 
accident  had  demonstrated  the  necessity  of 
replacing  the  worn  out  covering,  might  well 
be  deemed  a  want  even  of  ordinary  care.  The 
opening  a  way  through  the  shed,  when  other 
access  to  the  vessel  "lying  there  was  prevented 
by  piles  of  lumber,  was  no  such  unusual  use 
of  the  property  by  the  tenant,  as  would  in 
any  manner  affect  the  liability  of  the  owner. 
Had  the  accident  occurred  in  the  shed  itself, 
(which  "was  not  the  case)  it  would  still  have 
been  in  a  passage  to  which  the  plaintiff  had 
been  impliedly  invited  in  the  prosecution  of 
the  common  business.    .    •    .    The  business  to 


b«  done  was  the  loading  and  unloading  of  yes- 
0el8,  including,  necessarily)  the  transportation 
to  and  from  them,  not  only  of  seamen's  chests, 
but  of  all  such  articles  as  make  up  their 
multiform  outfit  for  sea  voyages.  A  covering 
to  the  wharf  that  would  be  secure  in  any 
and  all  parts  of  it  for  the  varying  exigencies 
of  such  business,  was  an  imperative  necessity, 
and  the  wharf  proprietors,  so  long  as  they 
kept  the  wharf  open,  and  occupied  or  rented 
it  for  such  business,  were  bound  as  to  all 
whom  the  proffered  facilities  should  bring 
there,  to  use  due  care  to  furnish  it.  Vessels 
frequently  change  their  position  at  a  wharf 
for  their  own  convenience  or  that  of  others, 
and  all  parts  of  the  wharf  where  they  are  al- 
lowed to  lie,  which  are  not  actually  covered 
by  closed  structures,  are  liable  to  come  in 
use  as  ways  of  access,  and  due  care  should 
be  uised  by  the  owners  for  the  security  ol 
those  having  business  there  accordingly." 

The  state  courts  have  exclusive  jurisdic- 
tion of  a  suit  to  recover  damages  for  injuries 
suffered  by  a  person  on  a  public  pier  conse- 
quent on  the  collision  of  a  boat  with  the  pier, 
and  the  federal  statute  permitting  limitation 
of  liability  has  no  application  to  such  a  case. 
Elwell  V.  Bender,  79  Hun  ^43,  29  N.  Y.  S. 
357.  For  a  full  discussion  of  the  jurisdiction 
of  admiralty  in  tort,  see  the  note  to  Cleveland 
Terminal,  etc.  R.  Co.  v.  Cleveland  Steamship 
Co.  13  Ann.  Cas.  1216. 

This  note  purports  to  deal  only  with  physi- 
cal injuries  to  persons  on  or  about  wharves, 
docks  and  piers.  Furthermore,  the  cases  that 
treat  of  the  liability  of  a  master  for  injuries 
received  by  his  servant  while  in  his  employ 
on  premises  which  he  owns  or  has  control  of 
have  been  excluded. 

//.  Persons  to  Whom  Duty  la  Owed, 

1.  Duty  to  Intiteb. 

a.  Generally. 

A  proprietor  or  wharfinger  owes  to  invitees 
the  duty  of  exercising  ordinary  care  to  see 
that  the  wharf,  dock,  or  pier  is  in  a  reason- 
ably safe  condition.  Smith  v.  London,  etc. 
Docks  Co.  L.  R.  3  C.  P.  (Eng.)  326,  18  L. 
T.  N.  8.  403,  16  W.  R.  728,  37  L.  J.  C.  PI. 
(Eng.)  217;  York  v.  Canada  Atlantic  Steam- 
ship Co.  22  Can.  Sup.  Ct.  167;  Johnson  v. 
Port  Dover  Harbour  Co.  17  U.  C.  Q.  B.  151; 
Wilson  V.  Union  fron  Works  Dry  Dock  Co. 
167  Cal.  639,  140  Pac.  260;  Low  v.  Grand 
Trunk  R.  Co.  72  Me.  313,  24  Am.  Rep.  331; 
Trask  v.  Hallowell  Granite  Works,  106  Me. 
458,  76  Atl.  919 ;  Owens  v.  Associated  Realties 
Corp.  81  N.  J.  L.  686,  80  Atl.  325;  Miller  v. 
Delaware  River  Transp.  Co.  reported  in  full, 
post,  this  volume,  at  page  165;  Swords  v. 
Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295,  affirm- 
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ing  1  Thomp«  k  0.  23,  Addenda;  Newall  ▼. 
Bartlett,  114  N.  Y.  399^  21  N.  E.  990  affirming 
1  N.  Y.  St.  Rep.  718;  Stinaon  v.  Edgewater 
Saw  Mills  Co.  139  App.  Div.  169,  123  N.  Y. 
S.  745.     See  also  Furey  v.  New  York  Cent, 
etc.  R,  Co.  67  N.  J.  L.  274,  51  Atl.  605;  Mc- 
HuUin   V.   Archibald,   22   Kova   Scotia    146. 
Thus  a  boy  who  haa  not  paid  money  for  ad- 
mission to  an  amusement  pier,  but  has  been 
given  the  privilege  of  admission  in  exchange 
f6r  services  rendered  to  Uie  concessionaires,  ia 
not  a  trespasser  but  an  invitee,  and  the  duty 
of  exercising  ordinary  care  toward  him  14 
incumbent  on  the  owner  of  the  pier.    Qwena 
V.  Associated  Realties  Corp.  81  N.  J.  L.  586, 
Ann.  Cas.  1912D  45,  80  Atl.  325,  wherein  the 
court  said :     "In  this  action  the  plaintiff  jre^ 
covered   damages   for   injuries  sustained  by 
him  while  he  was  upon  the  amusement  pier  oi 
the  defendant,  in  Atlantic  City,  by  coming 
into  contact  with  certain  high  tension  electric 
wires  maintained  in  the  cupola  of  the  pier, 
as   a   result   of   which   plaintiff's   body,  was 
burned.    ...    Plaintiff's  right  to  visit  that 
part  of  the  pier  where  he  was  injured  must 
rjsst,  if  at  all,  upon  an  invitation,  express  or 
implied,  from  the  owner.     Upon  this  point 
the  case  shows  that  the  defendant  owned  and 
controlled  a  large  structure  know  as  The 
Million  Dollar  Pier,'  extending  for  a  distance 
of  one  thousand  feet  or  thereabouts  into  and 
over  the  waters  of  the  Atlantic  ocean,  and 
there  conducted  amusements  and  exhibitions 
of  various  kinds,  and  that  the  pier  was  open 
to    the   public   upon   payment   of   admission 
fees.     There   was   evidence   from   which   the 
jury  was  warranted  in  finding  that  employees 
of  defendant  in  charge  of  admissions  to  the 
pier  had  given  to  the  plaintiff   (who  was  a 
boy  about  fifteen  years  of  age)   the  privilege 
of  entering  the  pier  and  visiting  the  various 
parts  of  it  without  paying  the  ordinary  ad- 
mission fee,  in  compensation  for  services  per- 
formed by  him  as  an  attendant  upon  some  of 
the  exhibitions  held  upoi^  the  pier.     It  was 
objected   that  those   who  had  given  to   the 
plaintiff  this  permission  had  no  right  to  give 
it,  because  not  authorized  by  the  defendant 
to  do  so.    The  evidence,  however,  if  believed, 
showed  such  continued  practice  of  employing 
the  plaintiff  and  compensating  him  as  men- 
tioned that  it  was  open  to  the  jury  to  ipfor 
that  those  who  gave  him  the  admission  privi- 
lege had  the  implied  authority  of  the  defend- 
ant to  give  it  in  exchange  for  the  services 
that  plaintiff  rendered.     Since  he  was  there 
by  defendant's  invitation,  the  law  imposed  up- 
on the  defendant  the  duty  of  exercising  care 
for  his  safety  while  going  about  upon  the 
pier  within  the  scope  of  invitation.     As  to 
this,  we  think  the  evidence  does  not  show 
limitation  of  the   invitation  to  the  ground 
floor  or  to  any  other  particular  part  of  the 
pier,  but  that  it  was  open  to  the  jury  to 


find  that  it  extended  to  the  tower  pf  the  cupola. 
There  was  also,  we  think,  clear  evidence  of 
negligence  on  the  part  of  the  defendant  in 
permitting  highly-charged  electric  wires  to 
be  in  such  a  position  that  one  going  into 
the  tower,  as  the  plaintiff  went,  might  come 
into  contact  with  the.  wires  and  receive  » 
harmful  electric  sh^k." 

b.  Cu9tom  Officer, 

Custom  oncers  injured  on  or  aJx)ut  a  wharf 
yfhile  discharging  their  duties  are  invitees 
and  may  recover  for  the  damages  caused  by 
reason  of  the  failure  of  the.  proprietor  or 
wharfinger  to  exercise  ordinary  care  to  pro- 
vide reasonably  safe  premises.  Wilson  v. 
Union  Iron  Works  Dry  Dock  Co.  167  Cal.  539, 
X40  Pac.  250 ;  Low  v.  Grand  Trunk  R.  Co.  72 
Me.  313,  39  Am.  Rep.  331;  Sti^son  v.  Edge- 
water  Saw  Mills  Co.  139  App.  Div.  169,  123 
N.  Y.  S.  745.  Thus  where  it  is  customary  for 
custom  officers  to  board  a  vessel  engaged  in 
foreign  trade  and  to  precede  the  passengers 
in.  disembarking,  a  dry  dock  company  owes 
such  an  officer  the  duty  of  exercising  reason- 
able and  ordinary  care  to  provide  a  safe  gang- 
plank. Wilson  V.  Union  Iron  Works  Dry  Dock 
Co.  167  Gal.  539,  140  Pac.  250.  Similarly,  a 
custom  officer  sent ;  ^  pass  the  night  on  a 
vessel  having  on  board  dutiable  articles  id  an 
invitee,  and  may  recover  for  an  injury  oc- 
casioned by  falling  through  a  defective  plank, 
while  he  is  crossing  the  wharf  to  which  the 
vessel  is  moored.  Stinson  v.  Edgewater  Saw 
Mills  Co.  139  App.  Div.  169,  123  N.  Y.  S. 
745.  Likewise  in  Low  v.  Grand  Trunk  R. 
Co.  72  Me.  313,  24  Am.  Rep.  331,  it  was  held 
that  it  was  not  an  exercise  of  ordinarv  care 
to  leave  a  gangway,  which  cut  the  direct  pass- 
age along  the  wharf  transversely  and  was 
six  or  eight  feet  deep,  without  a  railing  at 
its  ^ides,  or  a  light  at  night,  when  a  recently 
arrived  ship  was  lying  there,  and  that  a  cus- 
tom officer  in  the  discharge  of  his  duties  on 
a  wharf  where  foreign  vessels  landed,  being 
an  invitee,  could  recover  for  his  injuries 
sustained  by  falling.  The  court  said:  "The 
counsel  for  defendants,  while  recognizing  as 
sound  law  the  general  principle  tliat  'an  own- 
er is  bound  to  keep  his  premises  in  a  safe 
and  suitable  condition  for  those  who  come 
upon  and  pass  over  them,  using  due  care,  if 
he  has  held  out  any  invitation  express  or 
implied,  by  which  they  have  been  led  to 
enter  there  in,'  stoutly  contend  that  this  cus- 
tom house  officer,  who  on  the  night  of  the 
accident  was  upon  the  defendants'  wharf,  in 
the  regular  course  of  his  duty  to  watch  for 
smugglers  and  prevent  smuggling  from  the 
steamer  which  was  just  hauling  into  the 
dock  there  from  a  foreign  port,  had  no  such 
invitation,  but  was  a  mere  licensee.  We  can- 
not so  regard  him.    His  presence  there  was 
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nuide  neoeaeary  bj  the  bcurinesB  to.  which  the 
defendants  had  devoted  their  irharf,>  the  re* 
ception  of  cargoes  from  foreign,  going  yeBseis." 

c.  Passenger  on  Boat  or  Train, 

* 

It  seems  that  a.  wharfinger  or  proprietor  of 
a  wharf  is  requiroi  to  exercise  only  ordinary 
care  to  keep  the  premises  used  by  intend- 
ing or  disembarking  passengers  on  boatii  land- 
ixig  at  the  wharf,  in  a  reasonably  safe  condi- 
tion, they  being  imder  the  circumstances  no 
more  than  invitees.  Plant  Inv.  Co.  v.  Cook, 
74  Fed.  603,  41  U.  S.  App.  109,  20  C.  C.  A. 
625 ;  Bacon  t.  Casco  Bay  Steamboat  Co.,  90 
Me.  46,  37  Atl.  328.  3ee  also  Wilson  v.  Union 
Iron  Works  Dry  Dock  Co,  167  Cal.  539,  140 
Pac.  250;  Borlase  v.  St.  Lawrence  Steam  Nav. 
Co.  3  Quebec  329.  Compare  Knight  v.  Port- 
land, etc  R.  Co.  66  Me.  234,  96  Am.  Dec  f49. 
Thus  in  Plant  Inv.  Co.  v.  Cook,  supra,  where-. 
in  appeared  that  a  woman  while  in  the,  act  of 
walking  along  a  dock  for  the  purpose  ,of 
taking  passage  on  a  steamer,  slipped  and  fell 
by  reason  of  the  presence  of  cotton-seed  meal 
saturated  with  water  which  was  left  on  the 
planks  of  the  dock,  it  was  said  by  the  court 
that  substantially  the  following  charge  should 
have  been  given  to  the  jury:  "If  you  find 
from  this  evidence  that  the  slip  over  which 
the  plaintiff  was  passing  to  the  steamer,  up- 
on which  she  was  to  take  passage,  was  not  in 
an  ordinary  safe  condition — (such  as  the 
nature  of  the  commercial  business,  shipping, 
etc.,  for  which  the  slip,  necessarily,  was  be- 
ing daily  used  by  the  defendant  company,  as 
should  or  would  be  reasonably  required  for 
the  safety  of  passengers  going  aboard  of  its 
steamers) — ^because,  or  on  account  of  any 
slippery  substance  being  thereon;  and  you 
find  that  guch  condition,,  if  fai^lty,  in  the, 
sense  of  legal  negligence,  was  chargeable  to 
the  defendant  company;  and  you  further  find 
rom  the  evidence  that  such  slippery  substance, 
being  on  said  slip,  was  the  proximate  cause 
of  the  injuxy  to  plaintiff,  and  that  the  plain- 
lifT,  at  the  time  of  her  injury,  was  not  guilty 
of  contributory  negligence, — then  you  should 
find  for  the  plaintiff."  Similarly  in  Bacon  v. 
Casco  Bay  Steamboat  Co.  90  Me.  46,  37  Atl. 
328,  wherein  it  was  held  that  the  liability 
of  a  steamboat  company  as  a  common  carrier 
oi  passengers  did  not  extend  to  a  person 
awaiting  as  an  intending  passenger  on  its 
wharf,  and  that  it  owed  him  only  the  duty 
to  exercise  ordinary  and  reasonable  care  to 
keep  the  wharf  in  a  safe  condition  and  suf- 
fleicntly  lighted,  the  court  said:  ''We  are 
not  aware,  however^  that  the  plaintiff  con- 
tends that  the  ordinary  standard  of  care  was 
not  correctly  and  sufficiently  defined  by  the 
court,  but  tbe  contention  is  that  more  than 
ordinary    care,    really    ectxaoEdinary    cane. 


should  have  been  exercised  by  the  company,  in 
order  to  insure  absolute  safety  for  the  plain- 
tiff in  his  going  and  coming,  and  the  able 
counsel  for  the  plaintiff  relies  on  scattered 
cases  in  the  reports  where  may  be  found  ex- 
pressions, like  that  contained  in  the  requested 
instruction  to  the  effect  that  the  company 
was  bound  to  keep  its  wharf  and  its  ap- 
proaches safe  and  convenient.  Such  language 
is  not  altogether  inappropriate,  but  it  is 
not  exact  enough,  when  applied  to  the  pres- 
ent case,  and  only  means,  in  most  cases, 
that  carefulness  and  prudence  must  be  ex- 
ercised to  effect  security  or  safety,  but  not 
that  such  a  result  shall  positively  and  ab- 
solutely be  secured.  .  .  Furthermore, 
the  force  of  the  distinction  between  com- 
mon or  ordinary  care  and  extraordinary  care, 
the  highest  degree  of  care,  a  distinction 
found  in. the  civil  law  and  adopted  by  English 
and  AjQeriean  courts  principally  as  applicable 
to  the  law  of  bailments,  ^as  been  greatly 
diminished  in  modern  times  for  the.  reason 
that  extraordinary  diligence  is  no  mo]:e  than 
an  ordinary  requirement  in  extreme  situations 
and  conditions.  The  tendency  with  many 
courts  is  to  call  all  cases  of  the  kind  simply 
cases  of  negligence,  ignoring  the  ancient 
classification.  In  all  cases  the  amount  of 
care  bestowed  must  be  equal  to  the  emergency, 
however  the  standard  be  denominated.  We 
do  not  mean  to  say  that  the  distinction  be- 
tween ordinary  and  gross  negligence,  or  be- 
tween ordinary  and  extraordinary  care  does 
not  still  exist,  but,  in  reply  to  the  suggestion 
made  by  the  plaintiff's  counsel  that  the  same 
extreme  degree  of  care  should  be  exercised  by 
the  defendants  when  wharfingers,  or  tenants 
of  a  wharf  used  in  conjunction  with  their 
boats,  as  is  imposed  on  them  while  common 
carriers  of  passengers,  we  do  not  mean  to  say 
that  we  perceive  no  reason  for  imposing  so  ex- 
treme an  obligation  upon  the  defendants  when 
they  have  completed  their  trip  and  ceased  to 
be  longer  performing  the  duties  of  common  car- 
riers; and  the  authorities  do  not  support  any 
such  application  of  the  rule  of  extraordinary 
care  as  is  contended  for."  In  Wilson  v.  Union 
Iron  Works  Dry  Dock  Co.  167  Cal.  539,  140 
Pac.  250,  it  was  said  that  a  dry  dock  company 
owes  the  duty  to  passengers  disembarking 
from  a  steamer  at  its  dock  the  duty  to  ex- 
ercise at  least  reasonable  and  ordinary  care 
to  provide  a  safe  gangplank  and  safe  fasten- 
ings for  the  steamer  at  the  dock,  the  court, 
saying:  "Under  these  circumstances,  it  is 
clear  that  the  defendant  owed  to  all  persons 
lawfully  and  properly  on  board  such  vessel 
on  arrival  at  the  dock  and  there  wishing  to 
leave  it,  the  duty  of  providing  a  safe  and 
sound  gangplank  for  their  use.  These  gang- 
planks were  provided  by  the  defendant  and 
were  kept  by  it  for  the  purpose  for  which  this 
one  was  used  on  this  occasion  and  as  a  regu- 
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lar  part  of  its  buBiness.  People  were  expected 
to  walk  over  it  from  the  ship  to  the  dock. 
For  their  safety,  a  sound  gangplank  was  re- 
quired with  props  therefor  if  such  were  neces- 
sary on  account  of  the  weakness  of  the  plank 
or  the  length  of  the  span  from  the  dock  to 
the  ship.  It  was,  therefore,  incumbent  upon 
the  defendant  to  use  at  least  ordinary  care 
to  provide  sound  gangplanks  and  see  that 
they  were  properly  shored.  It  is  not  neces- 
sary here  to  determine  whether  it  Was,  to 
that  extent,  a  carrier  of  passengers,  and  bound 
as  such  to  use  the  utmost  care  and  diligence 
for  their  safe  carriage  as  provided  in  section 
2114  of  the  Civil  Code.  It  was,  at  all  events, 
bound  to  exercise  reasonable  and  ordinary 
care  for  the  safe  carriage  of  those  whom  ii 
had  reason  to  expect  would  avail  themselves 
of  that  means  of  leaving  the  vessel."  And 
in  Burke  v.  St.  Louis  Southwestern  R.  Go. 
120  Mo.  App.  683,  97  S.  W.  981,  it  was  held 
that  a  man  injured  while  on  a  "cradle,"  a' 
species  of  adjustable  wharf,  for  the  purpose 
of  boarding  a  steamer,  could  recover  from  the 
railroad  company  operating  the  steamer  and 
owning  the  landing  for  his  personal  injuries 
occasioned  by  the  failure  to  exercise  ordi- 
nary care  to  keep  the  way  safe.  The  court 
said:  ''The  main  instruction  for  plaintiff  is 
assigned  for  error  on  the  ground  that  it  as- 
sumes the  relationship  of  carrier  and  passen- 
ger existed  between  plaintiff  and  defendant 
when  the  former  was  hurt;  whereas  it  is 
agreed  that  he  was  not  a  passenger,  having 
neither  paid  his  fare  not  signified  to  defend- 
ant an  intention  to  take  passage  on  the  boat. 
Whether  plaintiff  was  a  passenger  as  yet  or 
not,  it  is  apparent  that  this  criticism  is  imma- 
terial; for  the  instruction  speaks  of  plaintiff 
proceeding  down  the  inclined  way  'for  the 
purpose  of  getting  on  the  boat  as  a  passen- 
ger.' Moreover,  the  instruction  held  defend- 
ant liable  for  failure  to  exercise  ordinary 
care  in  providing  a  reasonably  safe  way  for 
plaintiff  to  use  in  going  on  the  boat;  not  the 
high  care  a  carrier  must  observe  for  the 
safety  of  a  person  who  has  already  put  him- 
self in  its  charge  as  a  passenger.  If  plaintiff 
was  not  a  passenger,  but  was  walking  along  a 
way  which  it'  was  defendant's  custom  to  per- 
mit the  use  of  in  taking  passage  on  its  boats, 
and  plaintiff  was  using  it  for  that  purpose, 
defendant  is  liable  for  the  injury  he  suffered 
if  due  to  its  failure  to  employ,  at  the  least, 
ordinary  care  to  keep  the  way  safe;  and  that 
is  all  we  need  to  say  in  this  case." 

However,  in  Knight  v.  Portland,  etc.  R. 
Co.  56  Me.  234,  96  Am.  Dec.  449,  it  was  held 
that  a  railroad  company  owes  the  duty  to 
a  passenger  traveling  on  a  through  ticket  to 
exercise  the  highest  degree  of  practicable  care 
to  maintain  in  a  safe  condition  a  wharf  owned 
and  used  by  it  as  a  passageway  to  a  connect- 
ing steamer,  the  court  saying:     "The  depot 


and  the  grounds  around  the  depot  belonging 
to  the  defendant  corporation,  and  used  in 
connection  therewith,  should  be  in  safe  condi- 
tion for  those  who,  in  the  course  of  travel, 
are  obliged  to  pass  over  them.  The  defend- 
ants own  the  wharf.  It  is  in  their  use  for 
the  purpose  of  their  business  as  carriers.  The 
cars  containing  the  baggage  for  the  steam- 
boat, with  which  the  defendant  corporation 
is  connected,  pass  over  it.  The  cars,  with 
passengers  for  the  steamboat,  formerly  passed 
over  it,  though  they  are  now  discontinued. 
The  wharf  is  used  by  the  railroad  and  in 
connection  with  the  boat.  The  passengers  for 
the  boat  pass  over  it  on  their  way  to  the 
boat.  It  is  the  way  provided.  It  is  the  way 
passengers  in  the  cars  are  directed  to  take. 
The  train  arrives  in  the  evening.  Passengers 
from  the  cars  to  the  boat  pass  rapidly  over 
the  intervening  distance.  The  wharf  should 
be  lighted.  The  servants  of  the  defendant  cor- 
poration should  be  in  readiness  to  point  out 
the  way.  The  wharf  should  be  safe.  The 
defendants  should  be  justly  held  responsible 
for  any  neglect  of  their  servants,  or  for  any 
deficiencies  in  the  wharf,  which,  with  due 
care,  might  be  avoided.  If  the  defendants  had 
carried  the  plaintiff  over  the  wharf,  as  here- 
tofore, in  their  cars,  and  she  had  been  injured 
in  consequence  of  the  neglect  of  the  defend- 
ants, she  would  have  been  entitled  to  recover. 
Her  rights  are  none  the  less  because  she  walks 
over  the  wharf  to  reach  the  steamboat,  than 
if  she  had  been  borne  over  it,  if,  on  the 
way,  she  is  injured  through  the  negligence 
of  the  defendants  by  leaving  the  wharf  in  an 
imsafe  and  dangerous  condition.  The  defend- 
ants are  not  released  from  liability  becanse, 
for  their  convenience,  she  used  her  own  limbs, 
when  she  might  be  entitled  to  the  use  of  their 
cars.  Their  liability  did  not  cease  the  mo- 
ment the  cars  reaehed  the  depot.  It  continued, 
equally  as  if  at  the  depot,  while  she  was  on 
her  way  over  the  defendants'  wharf,  and,  by 
their  direction,  to  the  steamboat,  and  until, 
in  the  ordinary  course  of  her  passage,  she 
should  reach  the  point  where  the  liability 
of  the  steamboat  company  commences.  The 
passage  contracted  for  was  from  Lawrence  to 
Belfast.  The  plaintiff  was '  in  itinere  from 
the  point  of  departure  to  the  destined  point 
of  arrival.  The  defendants  must,  at  any 
rate,  be  deemed  liable  from  the  place  where 
they  received  the  passenger  to  the  place  where 
she  was  to  be  transferred  to  the  next  agent 
in  the  course  of  transmission  to  the  place  of 
her  destination.  These  views  seem  to  be  in 
accordance  with  the  general  principles  of  law 
established  in  similar  cases.  The  proprietors 
of  a  railroad,  as  passenger  carriers,  are  bound 
to  the  most  exact  care  and  diligence,  not  only 
in  the  management  of  their  trains  and  cars, 
but  also  in  the  structure  and  care  of  their 
track,  and  in  all   subeidiary  arrangements 
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necessaxy  to  the  a&fety  of  passengers.  .  .  . 
Assuredly,  a  safe  passage  way  to  and  from 
the  cars  is  a  subsidiary  arrangement  which 
passengers  have  a  right  to  require  to  be  safe. 
The  wharf  was  this  passage  way  for  those 
going  to  the  boat  from  the  cars  or  coming  to 
the  cars  from  the  boat." 

For  a  discussion  of  the  liability  of  the  own- 
er of  a  ferry  to  passengers  injured  on  or 
about  the  ferry  slips,  see  the  notes  to  Hopkins 
Y.  West  Jersey,  etc.  R.  Go.  17  Ann.  Gas.  370, 
and  Rizzo  y.  Winnismmet  Go.  Ann.  Gas. 
1915G  1003. 

d.  Person   Meeting   Paseenger  or  Receiving 

Freight, 

Persons  going  to  meet  a  passenger  on  an 
incoming  steamer  operated  by  the  occupants 
of  a  wharf  are  implied  iuYitees  and  to  them 
is  owed  the  duty  of  exercising  ordinary  care 
to  keep  the  premises  in  a  reasonably  safe 
condition.  And  while  a  wharf  owner  is  un- 
der no  obligation  to  erect  barriers  around  his 
wharf  with  a  view  to  prevent  persons  from 
falling  into  the  water,  a  place  is  manifestly 
dangerous  (res  ipsa  loquitur)  where  it  is 
unlighted  and  a  sudden  turn  has  to  be  made 
to  prevent  falling  into  the  water.  York  v. 
Ganada  Atlantic  Steaihship  Co.  22  Can.  Sup. 
Ct.  167,  wherein  the  court  said:  "I  am  of 
opinion  that,  under  the  evidence,  the  plaintiff 
and  his  wife  were  lawfully  upon  the  wharf. 
The  deceased  went  upon  the  wharf  with  the 
permission  and  upon  the  implied  invitation 
of  the  company  for  the  purpose  of  meeting 
her  mother,  who  was  in  fact  a  passenger, 
and  assisting  her  home.  In  view  of  the  prac- 
tice which  had  long  previously  prevailed  she 
was  right  in  presuming  an  invitation  on  the 
part  of  the  company  to  go  there  and  assist 
her  friends  in  disembarking  from  the  steamer. 
She  had  equally  a  right  to  expect  that  the 
means  of  approach  to  the  steamer  were  safe 
for  any  "one  using  ordinary  care,  and  the  com- 
pany were,  I  think,  under  an  obligation  to  see 
that  they  were  safe.  .  ,  .  The  company, 
carrying  on  the  business  of  carriers  of  passen- 
gers by  water,  inviting  as  they  do  the  public 
to  use  their  vessel  were  bound  to  use  all 
reasonable  efforts  to  secure  the  safety  of  per- 
sons who  might  lawfully  come  upon  their 
premises.  I  agree  with  Mr.  Justice  Weatherbe 
that  no  wharf  owner  is  under  any  obligation 
to  erect  barriers  around  his  wharf  with  a 
view  to  prevent  persons  from  falling  into 
the  water;  a  wharf  surrounded  by  such  a 
structure  would  cease  to  be  a  wharf;  nor  do 
I  think  they  were  under  this  obligation  as 
respects  the  jog  where  the  accident  occurred; 
but  the  place  on  the  night  in  question  was 
manifestly  a  dangerous  one;  there  were  no 
lights  near  it;  it  was  somewhat  in  the  nature 
of  a  trap;  the  fact  that  both  the  husband 
and  wife  fell  in  is  some  evidence  at  least  that 
Ann.  Cas.  1916C. — 10. 


it  was  dangerous  (res  ipsa  loquitur) ;  and  the 
jury  having  foimd  that  there  should  have 
been  a  light  there  I  am  not  disposed  to  disturb 
their  finding  on  that  point." 

In  Miller  v.  Delaware  River  Transp.  Go. 
reported  in  full,  post,  this  volume,  at  page  165, 
wherein  it  appeared  that  a  person  injured  by 
falling  -into  a  hole  on  a  wharf  had  been  ac- 
customed for  a  long  period  of  time,  both  dur- 
ing the  day  and  at  night,  to  receive  shipments 
made  to  him  on  thtf  river  end  of  the  wharf 
directly  from  the  boat,  especially  when  the 
boat  was  late  and  the  weather  was  cold,  it 
was  held  that  he  was  on  the  wharf  by  implied 
invitation,  and  could  recover  damages  for 
the  injuries  sustained  by  reason  of  the  failure 
to  exercise  ordinary  care  to  keep  the  premises 
in  a  safe  condition. 

e.  Persons  Hawng  Business  with  Officer  an 

Boat, 

Persons  having  business  with  the  officers 
on  .board  of  a  vessel  are  invitees  and  the 
wharfinger  or  proprietor  of  the  wharf  at 
which  the  vessel  is  docked  owes  them  the  duty 
of  exercising  ordinary  care  in  providing  for 
their  safety.  Smith  v.  London,  etc.  Docks 
Co.  L.  R.  3  O.  P.  (Eng.)  326,  37  L.  J.  C.  PI. 
217,  18  L.  T.  N.  S.  403,  16  W.  R.  728 ;  Camp- 
bell V.  Portland  Sugar  Co.  62  Me.  552,  16  Am. 
Rep.  503.  Thus  in  the  case  last  cited  it  was 
held  that  the  driver  of  a  job  wagon  employed 
by  the  mate  of  a  brig  to  take  his  chest 
aboard  a  vessel  lying  at  a  wharf  loaded  and 
nearly  ready  for  sailing,  was  an  invitee  to 
whom  the  duty  of  exercising  ordinary  care 
was  owed,  the  court  saying:  '*The  distinc- 
tion which  runs  through  the  cases  between 
the  relations  which  the  owners  of  real  estate 
bear  to  those  who  have  been  induced  to  enter 
upon  the  property  of  such  owners  by  an  ap- 
propriation of  it  to  business  purposes  and 
to  uses  from  which  such  owners  derive  profit, 
and  the  relations  which  they  bear  to  mere 
licensees  who  are  suffered,  but  not  invited 
directly  or  indirectly,  to  pass  over  it  at  their 
own  will  and  risk — where  there  is  nothing 
to  raise  an  implication  that  the  property  is 
fit  for  the  use  to  which  it  is  put,  and  that  one 
may  use  it  with  confidence  that  no  negligence 
on  the  part  of  him  who  derives  a  profit  or 
advantage  from  such  use  has  made  or  left  it 
unsafe,  was  carefully  observed  at  the  trial. 
That  a  proprietor  does  not  and  ought  not  to 
stand  in  the  same  position  with  respect  to 
injuries  received  on  his  premises  towards 
mere  licensees,  .  .  .  as  he  does  towards 
one  who  is  there  by  invitation,  express  or  im- 
plied, for  the  transaction  of  a  business  out 
of  which  the  proprietor  gets  his  gain  or  in- 
come, is  very  certain.  .  .  .  The  plaintiff 
was  not  a  mere  licensee.  He  went  to  the 
wharf  in  the  prosecution  of  his  own  calling, 
it  is  true,  but  upon  business  directly  connect- 
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ed  with  that  for  the  transaction  of  which  the 
wharf  was  built,  and  held  out  by  the  owners 
as  well  to  the  public  as  to  those  more  im- 
mediately negotiating  with  themselves,  as  a 
safe  and  suitable  place  for  the  transaction 
of  such  business.  To  all  who  had  occasion 
to  transact  such  business  there,  whether  with 
themselves  directly,  or  with  their  tenants,  or 
with  those  on  board  the  vessels  lawfully  lying 
there  by  the  permission  of  the  proprietors  or 
their  tenants,  the  owners  of  the  wharf  owed 
a  duty,  their  neglect  of  which  has  been  pro- 
ductive of  serious  injury.  The  act  in  which 
the  plaintiff  was  engaged  was  a  necessary  and 
common  incident  of  the  business  for '  which 
the  wharf  was  constructed  and  let.  It  is  not 
necessary  that  the  defendants  should  have 
had  a  direct  interest  in  the  transaction  it- 
self.'' Similarly  in  Smith  v.  London,  etc. 
Docks  Co.  L.  R.  3  C,  PI.  (Eng.)  326,  37  L. 
J.  C.  PI.  217,  18  L.  T.  N.  S.  403,  16  W.  R. 
728,  it  was  held  that  a  dock  keeper  engaged 
in  the  business  of  providing  berths  for  ships 
for  hire,  and  providing  a  gangplank  as  the 
only  means  of  access  to  the  ships,  was  respon- 
sible in  damages  to  an  optician  who  went  on 
board  of  a  ship  to  show  an  officer  some  nauti- 
cal instruments,  and  in  returning  fell  by  rea- 
son of  the  gangplank  having  been  moved. 
The  court  said:  "The  defendants  contend 
that  they  were  under  no  duty  to  the  plaintiff, 
because  he  had  no  business  with  the  defend- 
ants themselves,  and  that  they  are  not  there- 
fore answerable  to  him  for  any  negligence 
in  their  mode  of  keeping  the  gangways.  But 
since  the  defendants  carry  on  the  business  of 
a  dock  company,  and  that  business  consists 
partly  in  providing  access  to  the  ships  in  the 
docks,  it  seems  to  me  that  the  use  of  the 
access  provided  by  them  is  as  much  business 
with  the  defendants  as  placing  a  ship  in  the 
docks  would  be,  and  they  are,  in  truth,  paid 
for  it,  not  necessarily  by  every  person  who 
goes  there,  but  by  the  owners  of  the  ships 
on  behalf  of  all  who  use  it.  It  is  not  one 
person  in  ten  who  goes  on  board  a  ship  in 
a  dock  for  the  purpose  of  transacting  business 
in  which  the  dock  company  are  interested, 
in  any  other  sense  than  that  he  goes  upon  the 
business  of  the  vessel  or  of  those  on  board, 
and  it  would  seem  strange  if  persons  who  may 
be  obliged  to  go  on  board  the  ship,  as,  for 
example,  the  baker  or  butcher  who  supplies 
the  ship,  could  receive  no  compensation  for 
injuries  received  through  the  negligence  of 
the  company's  servants.  But,  moreover,  the 
gangn^ay  being  provided  by  the  defendants, 
and  paid  for  by  the  shipowner,  and  being  for 
the  use  of  all  persons  having  business  on 
board  the  ship,  and  the  only  access  to  it, 
it  seems  to  me  that  it  amounts  to  an  invita- 
tion to  all  persons  having  business  on  board 
the  ship  to  go  upon  it.  It  has  been  contended 
that  if  the  defendants  are  under  any  liability 


to  the  plaintiff,  they  must  be  equally  so  to 
every  one  who  comes  into  the  docks  for  the 
mere  purpose  of  hawking  goods;  but  to  that 
I  cannot  agree.  If  a  person  who  enters  the 
docks  be  a  mere  volunteer,  there  may  be  no 
duty  towards  him  on  the  part  of  the  defend- 
ants; but  if  he  has  business  on  board  the 
ship,  then  it  seems  to  me  the  case  assumes 
a  different  aspect,  even  independently  of  the 
fact  that  he  will  be  then  coming  upon  the 
business  'of  the  dock  company  in  the  sense  I 
have  described;  for  the  gangway  being  placed 
there  as  the  means  of  access  to  all  persons 
having  business  on  board  the  ship,  it  amounts 
to  an  invitation  to  persons  having  .business  on 
board  the  ship  to  go  upon  it.  .  .  .  The 
case  then  comes  within  the  prineiple  that  per- 
sons inviting  others  on  to  their  premises  are 
answerable  for  anything  in  the  nature  of  a 
trap.  On  these  grounds  I  think  that  there 
was  a  duty  upon  the  defendants  towards  the 
plaintiff,*' 

f .  Employee  of  Third  Person, 

Persons  in  the  employ  of  others  than  those 
charged  with  the  duty  to  keep  wharves,  docks, 
or  piers  in  safe  condition  are  invitees  if  they 
are  on  the  premises  by  reason  of  their  employ- 
ment and  the  invitation  derived  through  their 
master.  Trask  v.  Hallowell  Granite  Works, 
106  Me.  468,  76  Atl.  919 ;  Swords  v.  Edgar,  59 
N.  Y.  28,  17  Am.  Rep.  295,  affirming  1  Thomp. 
&  C.  23,  Addenda;  Newall  v.  Bartlett,  114 
N.  Y.  399,  21  N.  E.  990,  affirming  1  N.  Y. 
St.  Rep.  718;  Johnson  v.  Port  Dover  Harbor 
Co.  17  U.  C.  Q.  B.  151.  See  also  Anderson 
V.  The  E.  B.  Ward,  38  Fed.  44;  Baltimore,  etc. 
R.  Co.  V.  Rose,  65  Md.  485,  4  Atl.  899; 
Furey  v.  New  York  Cent.  etc.  R.  Co.  67  N. 
J.  L.  274,  51  Atl.  505;  McMullin  v.  Archibald, 
22  Nova  Scotia  146.  For  example,  persons 
employed  on  vessels  moored  to  a  wharf,  dock, 
or  pier  are  invitees  to  whom  is  owed  the  duty 
of  exercising  ordinary  care  to  provide  for 
their  safety.  Johnson  v.  Port  Dover  Harbor 
Co.  17  U.  C.  Q.  B.  151.  See  also  Anderson  v. 
The  E.  B.  Ward,  38  Fed.  44;  Baltimore,  etc. 
R.  Co.  V.  Rose,  65  Md.  485,  4  Atl.  899;  Mc- 
Mullin V.  Archibald,  22  Nova  Scotia  146. 
Compare  Quinn  v.  Staten  Island  Rapid  Tran- 
sit R.  Co.  170  App.  Div.  509,  156  N.  Y.  S. 
568.  So  the  owners  of  a  wharf  are  liable  in 
damages  to  a  sailor  on  a  vessel  docked  there 
for  the  purpose  of  receiving  and  discharging 
its  cargo  who  is  injured  by  falling  through  a 
defective  plank  which  in  the  exercise  of  ordi- 
nary care  should  have  been  repaired.  John- 
son V.  Port  Dover  Harbour  Co.  17  U.  C.  Q.  B. 
151.  Similarly  in  Baltimore,  etc.  R.  Co.  v. 
Rose,  65  Md.  485,  4  Atl.  899,  it  was  held  that 
the  steward  on  a  vessel  lying  at  the  pier  of  a 
railroad  company  used  for  the  accommodation 
of  vessels  discharging  and  taking  on  cargo 
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was  an  invitee  except  as  to  parts  of  the  pier 
the  use  of  which  was  prohibited.  The  court 
said:  ''Undoubtedly  under  the  arrHngement 
existing  between  the  two  eompanies,  persons 
employed  on  board  the  steamer  had  a  right 
of  transit  over  the  property  of  the  defendant. 
If  there  was  no  particular  road  or  pathway 
designated  and  set  apart  for  their  use,  they 
were  constrained  to  seek  such  route  as  they 
found  open  and  convenient,  and  the  only 
obligation  resting  on  them  was  the  observance 
of  due  care  and  caution  in  the  avoidance  of 
danger.  The  defendant,  however,  had  a  right, 
if  it  saw  fit,  to  inhibit  the  use  of  the  trestle, 
and  restrict  the  passengers  to  the  use  of  the 
ground  below.  There  is  evidence  that  this 
was  done  by  a  notice  placed  in  a  conspicuous 
position,  but  this  evidence  is  met  by  counter- 
vailing proof,  and'  the  fact  thus  in  dispute, 
should  necessarily  be  left  for  ascertainment 
by  the  jury.  Tlie  oMlgation  of  the  defendant 
to  keep  any  property,  over  which  other  per- 
sons have  a  right  to  pass,  in  a  safe  condition, 
cannot  be  questioned.  ...  But  this  prin- 
ciple is  qualified  and  restricted  in  its  appli- 
cation by  another  which  is  obviously  just  and 
proper.  If  the  defendant,  as  soon  as  he  is 
informed  of  the  existence  of  the  nuisance, 
takes  the  proper  steps  to  remove  it,  and,  in 
order  to  prevent  injury  to  any  one,  gives 
warning  of  the  danger  by  placing  a  barrier 
of  any  sort  so  that  no  prudent  person  would 
cross  it,  he  is  clearly  not  liable  if  rash  and 
reckless  individuals  disregard  the  intimations 
of  danger  thus  given.  The  evidence  of  defend- 
ant on  this  point  is,  that  the  steps  were  brok- 
en down  on  Sunday,  in  the  afternoon,  and 
that  very  soon  after  the  occiu*rence  of  this 
accident  a  rope  was  extended  across  at  each 
entrance  to  the  steps,  and  a  light  suspended 
at  the  top,  so  as  to  warn  persons  of  the  exis- 
tence of  danger  and  that,  notwithstanding 
this  warning,  the  plaintiff  passed  under  the 
rope  and  was  thus  injured  by  his  own  reck- 
lessness. The  whole  of  this  evidence  is  con- 
tradicted by  testimony  offered  on  the  part 
of  the  plaintiff,  and,  these  material  facts  be- 
ing in  dispute,  could  only  be  properly  deter- 
mined by  the  jury."  In  McMullin  v.  Archi- 
bald, 22  Nova  Scotia  146,  it  was  said  that 
an  oiler  on  a  government  steamer  was  to  be 
regarded  as  an  invitee  in  using  a  pier  at 
which  his  vessel  was  coaling,  but  as  it  was 
not  negligence  for  the  owner  of  the  pier  to 
fail  to  light  the  pier  or  provide  a  watchman, 
there  could  be  no  recovery  for  personal  in- 
juries sustained  by  falling  off  the  pier,  even 
though  the  way  was  partially  obstructed  by 
a  car,  there  being  a  space  of  ten  feet  left 
to  the  edge  of  the  pier.  And  in  Newall  v. 
Bartlett,  114  N.  Y.  39»,  21  N.  E.  990,  affirm- 
t*^  1  N.  Y.  St.  Hep.  718,  it  was  he*d  that  a 
man  carrying  ashore  the  trunk  of  a  passen- 
ger in  the  courefe  of  his  employment  on  the 


steamtr  could  recover  for  injuries  caused  by 
ft  door  on  the  wharf  being  defectively  hung. 
However,  in  Quinn  v.  Staten  Island  Rapid 
Transit  R.  €0.  170  App.  Div,  609^  156  N.  Y. 
S.  568,  it  was  held  that  the  captain  of  a 
coal  barge  moored  alongside  of  a  pier  for 
the  purpose  of  being  loaded  with  coal,  who 
walked  to  the  shore  on  Sunday,  and  fell  into 
the. water  by  reason  of  the  flooring  coming  to 
an  end,  was  not  an  invitee,  the  court  saying: 
"He  had  no  necessity,  arising  out  of  the 
business  upon  which  he  was  engaged,  to  walk 
along  the  pier  at  all,  and  did  so  purely  for 
purposes  of  itis  own.  It  is  apparent  that 
plaintiff,  if  not  a  trespasser  upon  the  pier, 
was  at  the  most  merely  a  licensee,  toward 
whom  the  defendant  owed  no  care  beyond  the 
very  slightest,  and  no  legal  duty  except  not 
to  wilfully  or  intentionally  injure  him.  .  .  . 
This  rule  is  reiterated  and  supported  by  a 
great  number  of  cases  in  this  state.  No  act 
of  affirmative  negligence  is  charged  against 
defendant  or  shown  by  the  proof,  and  obvious- 
ly the  nature  of  the  construction  of  the  lower 
deck  of  the  pier  was  such  that  no  .invitation 
to  use  it  as  a  passageway  could  be  inferred. 
The  pier  was  apparently  properly  constructed 
for  the  purpose  for  which  it  was  intended  to 
be  used,  and  certainly  the  portion  upon  which 
plaintiff  elected  to  walk  was  apparently  not 
intended  to  be  used  as  a  way  of  passage. 
Plaintiff  simply  took  his  chance  of  finding  a 
hole  or  an  obstruction,  for  'an  open  hole 
which  is  not  concealed  otherwise  than  by  the 
darkness  of  night  is  a  danger  which  a  licensee 
must  avoid  at  his  peril.' "  In  Trask  v.  Hallo- 
well  Granite  Works,  106  Me.  458,  76  Atl. 
919,  it  was  held  that  the  owner  of  a  wharf 
owes  the  duty  to  the  employees  of  a  third 
person  working  on  its  wharf  to  exercise  ordi- 
nary care  to  provide  reasonably  safe  appli- 
ances in  the  form  of  hoisting  machines  and 
the  duty  cannot  be  delegated.  And  in  Swords 
v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  296  affirm- 
ing 1  Thomp.  &  C.  23,  Addenda,  it  was  held 
that  a  longshoreman  though  not  in  the  em- 
ploy of  the  lessor  of  a  pier  was  an  invitee  by 
implication,  to  whom  was  owed  the  duty 
of  maintaining  the  pier  in  a  reasonably  safe' 
condition.  The  court  said:  "We  think  it 
is  clear  that  the  intestate  was  lawfully  upon 
the  south  half  of  the  pier.  It  may  be  that 
it  was  not  a  public  place  or  highway  in  the 
fullest  sense  of  those  terms.  It  was,  indeed, 
private  property  to  a  certain  degree.  .  .  . 
Though  private  property,  it  was  held  as  such 
for  public  objects.  There  is  an  implied  license 
to  vessels  upon  navigable  waters,  to  enter  and 
occupy  piers  built  into  or  lying  adjacent  to 
such  waters,  in  the  manner  and  for  the  pur- 
poses contemplated  by  their  erection.  The 
keeping  of  such  a  pier  is  likened  to  the  keep- 
ing of  an  inn;  and  a  general  license  is  given 
to  all  persons  to  occupy  it  for  lawful  and  ac- 
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customed  purposes.  .  .  .  One  prime  pur- 
pose is  for  the  vessel  to  discharge  its  cargo 
thereupon.  As  it  may  not  discharge  its  cargo 
>vithout  the  aid  of  laborers,  all  persons  hired 
and  acting  as  such,  are  upon  the  pier  by  right 
for  a  lawful  purpose.  The  owner  or  occupant 
of  a  pier  may  terminate  this  general  license, 
or  may  withhold  permission  to  <*nter  from  a 
particular  person.  .  .  .  There  is  no  pre- 
tence that  in  this  case  there  had  been  such 
action.  The  piers  in  New  York  city  are 
not  different  in  these  respects  from  those  else- 
where. ...  It  was,  however,  thrown  open 
for  entrance  upon,  by  all  persons  of  the  call- 
ing of  the  intestate.  By  the  use  to  which  it 
was  put  by  the  tenants  and  occupants  (a 
use  which  was  contemplated  and  intended 
by  them  and  their  lessors),  from  which  a 
profit  to  them  was  directly  or  indirectly  de- 
rived, and  which  persons  of  the  calling  of  the 
intestate  aided,  there  was  a  license  and  an 
invitation  given  to  him  to  come  and  go  over 
this  pier,  and  to  remain  thereon  in  the  follow- 
ing of  his  employment."  In  Furey  v.  New 
York  Cent.  etc.  R.  Co.  67  N.  J.  L.  274,  61 
Atl.  505,  it  was  held  that  there  might  be  an 
implied  invitation  to  a  person  on  a  pier  in 
the  course  of  his  employment  as  a  painter 
to  use  the  wliarf  generally  but  not  to  use 
the  opening  between  cars  standing  on  a  pier. 
The  court  said:  ''Implied  invitation,  there- 
fore, is  part  of  the  law  of  negligence  by  which 
an  obligation  to  use  reasonable  care  arises 
from  the  conduct  of  the  parties;  its  essence 
is  that  the  defendant  knew,  or  ought  to  have 
known,  that  something  that  he  was  doing  or 
permitting  to  be  done  might  give  rise  in  an 
ordinarily  discerning  mind  to  a  natural  be-^ 
lief  that  he  intended  that  to  be  done  which 
his  conduct  had  led  the  plaintiff  to  believe 
that  he  intended.  It  is  not  enough  that  the 
user  believed  that  the  use  was  intended;  he 
must  bring  his  belief  home  to  the  owner  by 
pointing  to  some  act  or  conduct  ef  his  that 
afforded  a  reasonable  basis  for  such  a  belief. 
Applying  these  definitions  and  tests  to  the 
circumstances  of  the  present  case,  it  is  in- 
cumbent upon  the  plaintiff  either  to  show  that 
the  opening  between  the  cars  was,  in  fact, 
designed  to  be  used  as  he  used  it,  or  else 
to  bring  home  to  the  defendant  some  act  or 
conduct  signifying  that  the  place  was  so 
prepared  or  adapted  which  might  naturally 
lead  the  plaintiff  to  suppose  that  he  might 
properly  and  safely  so  use  it.  For  these 
purposes,  three  lines  of  proof  are  available — 
first,  as  to  the  openings  themselves;  second, 
as  to  the  use  made  of  them  by  the  employees 
of  the  defendant,  and  third,,  as  to  the  use 
suffered  to  be  made  of  them  by  the  plaintiff 
and  hie  associates.  With  respect  to  the 
openings  themselves,  it  is  an  established  fact 
tbat  they  resulted,  not  from  design,  but  frodi 
the  exigencies  of  the  business  transacted  on 


the  pier,  and  that  they  varied  from  day  to 
day  with  the  physical  conditions  that  gave 
rise  to  them,  viz.,  the  placing  of  each  car 
opposite  to  a  door  in  the  side  of  the  shed. 
The  use  of  these  openings  by  the  stevedores 
and  train  hands  employed  about  the  defend- 
ant's business  was  not  evidence  of  any  ex- 
pectation  or  willingness  on  the  part  of  the 
defendant  that  persons  not  so  employed  should 
use  the  openings.  The  fact  that  the  plaintiff 
and  his  coservants  had  repeatedly,  without 
molestation,  crossed  the  track  through  the 
openings  in  the  broken  freight  trains  could 
not,  in  the  absence  of  any  sign  of  preparation 
or  adaptation,  have  evinced  to  them  that  the 
openings  were  intended  for  their  convenience, 
or  that  the  general  system  from  which  the 
openings  resulted  was  operated  for  their  ac- 
commodation or  had  their  safety  in  view. 
The  character  of  the  traffic  and  the  obvious 
conditions  that  necessitated  the  breaking  of 
the  trains  forbade  such  an  implication  in  any 
ordinarily  discerning  mind.  The  plaintiff  and 
his  associates,  by  taking  advantage  of  a  con- 
stantly changing  condition  of  things  that 
evidently  arose  from  causes  unconnected  with 
their  prescDce  upon  the  premises,  could  not 
impose  upon  the  defendant  a  relationship  to 
which  it  had,  by  no  act  of  omission  or  com- 
mission, in  anywise  contributed.  Knowledge 
is  an  element  of  invitation  only  when  it  is 
capable  of  throwing  light  upon  the  object 
with  which  a  given  use  may  have  been  per- 
mitted. Standing  alone,  it  implies  permission, 
but  not  invitation.  .  .  .  That  the  present 
case  is  wholly  within,  the  former  of  these 
classes  is  clear  from  several  considerations — 
first,  the  condition  of  which  the  plaintiff  took 
advantage  was  obviously  part  of  an  existing 
traffic  system  and  presented  no  indications  of 
being  designed  for  any  other  purpose;  second, 
the  fact  that  there  were  on  the  ground  none 
of  the  ordinary  indications  of  a  crossing,  or 
any  sign  of  preparation-  or  adaptation  to  in- 
duce the  belief  that  persons  not  there  em- 
ployed were  either  provided  for  or  expected; 
third,  the  temporary  and  constantly  shifting 
character  of  the  openings  between  the  cars 
forbade  any  reasonable  person  from  assuming 
without  further  assurance  that  provision  had 
been  made  for  his  safe  conduct  between  the 
cars  of  the  broken  train.  If,  therefore,  it  be 
assumed  that  the  defendant  knew  that  un- 
authorized persons  were  passing  between  its 
standing  cars,  it  owed  to  them  no  other  duty 
than  'to  refrain  from  acts  wilfully  injurious 
to  them.'  Whether  the  failure  of  the  defend- 
ant to  have  given  the  customary  signal  be- 
fore closing  the  train  would  have  been  a 
violation  of  this  duty  need  not  now  be  dis- 
cussed. The  trial  judge  before  whom  the 
testimony  was  taken  instructed  the  jury  that 
there  was  no  dispute  that  such  warning  was 
given — and  this  is  the  result  of  my  examina- 
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tion  of  the  case.  The  conclusion  reached  upon 
this  branch  of  the  case  is  that  the  defendant 
was  not  guilty  of  th«  breach  of  any  duty  that 
it  owed  to  the  plaintiff,  and  was  entitled  to 
the  nonsuit  for  which  it  asked/' 

2.  Duty  to  Licensee. 

A  wharfinger  or  proprietor  of  a  pier  owes 
the  duty  to  a  licensee  thereon  to  refrain  from 
acts  of   wanton   or  wilful   injury  or   act  ire 
negligence  rendering  the  wharf,  dock,  or  pier 
unsafe.    Taylor  v.  Northern  Coal,  etc.  Co.  re- 
ported in  full,  post,  this  volume,  at  page  167. 
See  also  Downes  v.  Elmlra  Bridge  Co.  41  App. 
Dir.  339,  58  N.  Y.  S.  628 ;  De  Boer  v.  Brooklyn 
Wharf,  etc.  Co.  51  App.  Div.  289,  64  N.  Y. 
S.  925.     Thus  a  ship  carpenter  engaged  in 
repairing  the  side  of  a  ship  is  not  a  tres- 
passer, and  even  if  nothing  but  a  licensee,  his 
representatives  may  recover  from  the  owner 
of  the  dock  for  his  death  caused  by  a  lump 
of  coal  falling  on  him  by  reason  of  a  defective 
hoisting  apparatus  used  on  the  dock.    Taylor 
V.  Northern  Coal,  etc.  Co.  reported  in  full,  post, 
this  volume,  at  page  167.    Similarly  in  Downes 
V.  Elmira  Bridge  Co.  41  App.  Div.  339,  58  N.  Y. 
S.  628,  it  appeared  that  a  government  weigher, 
having  the  choice  of  two  routes  from  the  place 
of  his  employroent,  one  over  a  passageway 
used  by  wagons  and  for  pedestrians  when  nec- 
essary, and  the  other  over  a  private  wharf  to 
the  use  of  which  the  public  had  a  license, 
selected  the  latter  though  he  knew  that  it  was 
used  at  the  time  for  the  unloading  of  heavy 
bridge  material  and  consequently  dangerous. 
It  was  held  that  he  was  at  best  a  licensee  to 
whom  the  only  duty  owed  was  to  refrain  from 
wilful  or  wanton  injury.  The  court  said :   "The 
wharf  and  the  property  adjacent  were  used  in 
connection  with  piers  for  the  purpose  of  un- 
loading merchandise  from  vessels  and  the  de- 
livery of  merchandise  thereto  for  shipment. 
In  normal  condition  this  property,  wharf  and 
piers,  was  used  by  the  general  public  for  the 
purpose  of  the  business  usually  carried  on 
at  such  places.     The  property,  however,  was 
private,  and  the  ri^ht  of  the  public  therein 
was  as  licensees.    .    .    .    This  brings  us  to  a 
consideration  of  what  the  plaintiff's  right  was 
at  this  place,  aud  to  arrive  at  this  we  must 
consider  the  nature  of  the  defendant's  obli- 
gation to  him.    The  defendant  had  the  right 
to  make  use  of  the  dock  for  the  very  purpose 
«of  doing  what  it  was  at  the  time  engaged  in 
doing.     This  being  private  property,  and  the 
condition  of  the  dock  being  such  as  to  indi- 
cate that  the  public  right  of  use  was  inter- 
rupted, the  obligation  of  the  defendant  was 
quite  difTerent  from  what  it  would  have  been 
had   the  work  been  prosecuted  in  a  public 
street.    In  the  latter  case  reasonable  care  is 
required  to  be  observed,  and  as  this  is  to 
be  determined  by  the  surroundings,  whea  the 


use  is  of  a  public  place,  great  precaution  is 
necessary  to  meet  the  requirement,  and  in 
the  absence  of  notice  of  the  partictdar  danger 
to  be  encountered,  the  rule  of  res  ipsa  loquitur 
applies.      (Hogan  v.  Manhattan  R.  Co.  149 
N.  Y.  23,  43  N.  E.  403 ;  Reed  v.  McCord,  18 
App.  Div.  381,  46  N.  Y.  S.  407.)    In  the  form- 
er case  the  prosecution  of  the  work  is  the 
exercise  of  a  legal  right,  and  while  under 
ordinary   conditions   the  plaintiff  would   be 
considered  as  being  upon  the  dock  under  an 
implied  invitation  from  the  owner,  and  con- 
sequently entitled  to  protection,  so  far  as  the 
exercise  of  reasonable  care  by  defendant  would 
insure  the  same,  yet  the  disarranged  condition 
of  the  dock,  and  the  character  of  the  work 
being  prosecuted  thereon,  exclude  the  impli- 
cation of  an  invitation  to  the  plaintiff  to  come 
thereon,   and   under   such   circumstances    no 
duty  was  imposed  to  take  affirmative  steps 
to  guard  from  danger  persons  who  trespass 
thereon  or  who  are  there  by  sufference.    .    .    . 
The  plaintiff's  right,  therefore,   was  ■  to   be 
ptvtected  from   wanton   and   wilful  injury; 
beyond    this    the    defendant    owed    him    no 
obligation.    .    ;    .    There  is  not  evefn  plausi- 
ble pretext  for  saying  th&t  in  anything  which 
the  defendant  did  it  was  guilty  of  a  wanton 
act  or  of  a  wilful  intent  to  inflict  injury.    It 
was  required  by  its  contract  with  the  wharf 
and  warehouse  company  to  expedite  the  work 
with  all  dispatch,  and  there  is  not  a  scintilla 
of  evidence  which  tends  to  establish  that,  in 
the  manner  and  method  of  the  movement  of 
the  girder,  the  defendant  did  not  adopt  the 
usual  means  and  take  the  usual  precautions 
for  the  prosecution  of  such  work.    It  is  not 
contended  but  that  it  was  proper  to  place  it 
upon    the   rollers,   to   jack   it   up,    to   move 
it  with  the  winch  and  to  let  it  down  so  that  it 
might  slide  on  to  the  rails  prepared  for  that 
purpose,  in  precisely  the  manner  adopted  by 
the  defendant  at  the  time  the  injury  was  in- 
flicted.    There  was,  therefore,  no  reasonable 
basis  upon  which  the  court  was  authorized  to 
submit,  and  the  jury  to  find,  that  the  defend- 
ant  was   guilty   of   negligence   in   anything 
which  it  did.    The  plaintiff  was  perfectly  well 
informed  of  the  surroundings;  he  knew  of  the 
torn-up  condition  of  the  dock;   he  saw,  or 
ought  to  have  seen  what  was  plainly  visible 
and  what  his  companions  saw,  and  he  knew, 
or  was  chargeable  with  knowledge,  that  the 
girder,  when  he  passed  it,  was  liable  to  be 
moved  at  any  time."    I^ikewise  in  De  Boer  v. 
Brooklyn  Wharf,  etc.  Co.  51  App.  Div.  289, 
64  N.  Y.  S.  925,  it  was  held  that  a  wharf 
company  operating  a  railroad  over  a  part  of 
its  wharf  which  had  been  used  by  the  public 
for  at  least  twenty-eight  years  as  a  thorough- 
fare owed  the  duty  to  a  child  even  if  it  was 
only  a  bare  licensee  to  exercise  reasonable 
care  to  prevent  accidents  in  operating  danger- 
ous instrumentalities.    Tlie  court  said:    "As- 
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Burning  that  this  use  is  <mly  by  implied  li- 
cense, and  that  no  duty  of  active  vigilance  is 
thereby  imposed  on  the  defendant  to  protect 
the  licensees  from  injury,  yet  as  the  move- 
ment of  the  trains  is  necessarily  attended 
with  the  danger  to  life  unless  reasonable  care 
is  exercised,  the  law  does  require  that  the 
defendant  shall  exercise  such  care,  and  holds 
it  to  liability  for  its  absence.  There  is  no 
difference  in  this  respect  between  the  case 
of  the  defendant  and  that  of  a  public  rail- 
road company  in  either  practice  or  principle, 
and  the  authorities  on  the  subject  are  numer- 
ous and  uniform.  .  .  ,  It  is  needless  to 
say  that  the  counsel  for  the  respondent  cite 
no  case  in  support  of  the  proposition  upon 
which  this  nonsuit  rests,  viz.,  that  the  de- 
fendant is  under  no  legal  obligation  to  exer- 
cise any  care  in  the  running  of  its  trains  so 
far  as  the  traveling  public  is  concerned.  On 
the  contrary,  they  appear  to  admit  that  on 
the  theory  that  the  plaintiff's  intestate  was 
a  licensee  "the  measure  and  limit  of  the  de- 
fendant's duty  was  reasonable  care  to  avoid 
doing  anything  out  of  the  ordinary  and  usual 
course;  of  its  business  from  which  an  accident 
or  an  injury  might  reasonably  have  been 
anticipated."  The  accident  did  not  occur  be- 
cause of  anything  connected  with  the  ordinary 
and  usual  course  of  the  conduct  of  the  defend- 
ant's business,  but  because  of  carelessness  and 
negligence  in  the  conduct  of  the  train  in  ques- 
tion, which,  we  assume,  has  not  been  the  ordi- 
nary and  usual  course  of  the  defendant  in  the 
operation  of  its  road." 

3.  Duty  to  Tskspasseb. 

No  duty  is  owed  to  a  trespasser  on  a  wharf, 
dock,  or  pier  except  to  refrain  from  injuring 
him  wilfully  or  wantonly,  and  for  injuries  to 
him  arieing  from  the  mere  failure  to  exercise 
ordinary  care,  he  cannot  recover.  Grundel  v. 
Union  Iron  Works,  141  €al.  564,  75  Pac. 
184;  Malloy  v.  Staten  Island  Rapid  Transit 
Co.  78  Hun  166,  28  N.  Y.  S.  979.  See  also 
Onderdonk  v.  Smith,  27  Fed.  874,  23  Blatchf. 
562 ;  Morgan  v.  Morley,  1  Wash.  464,  25  Pac. 
333.  Thus  the  owner  of  a  wharf  is  not  respon- 
sible for  injuries  caused  by  leaving  a  danger- 
ous place  unguarded,  where  the  person  in- 
jured is  not  on  the  premises  by  permission 
or  on  business  or  other  lawful  occasion  and 
has  no  right  to  be  there.  See  Onderdonk  v. 
Smith,  27  Fed.  874,  23  Blatchf.  562.  Simi- 
larly in  Malloy  v.  Staten  Island  Rapid  Tran- 
sit R.  Co.  78*Hun  166,  28  N.  Y.  S.  979,  it 
appeared  that  a  man  while  fishing  on  a 
private  wharf  was  injured  by  a  boat  coming 
into  the  slip  and  striking  his  legs  which 
were  hanging  over  the  edge  of  the  wharf. 
It  was  held  that  he  could  not  recover  for  his 
injuries,  the  court  saying:  "W^hile  original- 
ly the  wharves  and  exterior  streets  whi<*h 
were  constructed   at  the  expense   of  or  by 


riparian  owners  were  made  public  and  open 
to  the  commerce  of  the  port  and  free  access 
of  the  people,  later  legislation  has  modified 
the  prohibitions  and  restraints  of  the  earlier 
law.  And  now  many  of  the  piers  and  wharves 
on  the  river  front  are  occupied  by  steamship 
and  railroad  companies  and  by  private  in- 
dividuals by  titles  which  are  for  the  time 
being  practically  that  of  private  ownership. 
Under  the  allegations  and  admissions  of  the 
pleadings,  and  in  the  absence  of  any  evidence 
as  to  the  source  or  character  of  the  defend- 
ant's title,  we  must  assume  that  the  wharf 
in  question  was  a  private  pier.  It  was  in- 
closed from  the  street,  and  the  plaintiff  had 
no  right  there.  The  defendant  had  no  notice 
that  he  was  there  and  was  under  no  duty  or 
obligation  to  him  in  reference  to  the  manage- 
ment of  its  boat.  He  went  upon  the  wharf  in 
a  roundabout  way,  getting  access  from  adjoin- 
ing property,  and  must  be  treated  as  a  tres- 
passer. Under  such  circumstances  there  was 
no  negligence  upon  the  part  of  the  defendant, 
and  the  complaint  was  properly  dismissed." 
Likewise  in  Grundel  v.  Union  Iron  Works,  141 
Cal.  564,  75  Pac.  184,  it  was  held  that  an 
lUlegation  that  the  plaintiflfs  intestate  had 
"business  to  perform"  on  a  vessel  at  a  wharf 
did  not  show  tliat  he  was  not  a  trespasser 
on  the  wharf.  The  court  said:  "The  allega- 
tions show  that  the  Union  Iron  Works  had 
caused  a  vessel  in  its  possession  to  be  tied 
to  its  private  wharf,  and  had  placed  a  gang- 
plank between  the  wharf  and  the  vessel.  It 
is  alleged  that  Grundel,  'having  business  to 
perform  upon  the  vessel,'  attempted  to  board 
it  by  means  of  the  gangplank.  There  is  no 
pretense  that  Grundel  was  in  the  employ  of 
the  Union  Iron  Works,  that  he  had  been 
invited  by  the  Union  Iron  Works  to  enter  up- 
on its  premises,  or  to  go  upon  the  vessel,  or 
that  his  business  was  in  any  way  connected 
with  the  defendant.  It  is  not  even  pretended 
that  he  had  permission  of  the  Union  Iron 
Works  to  be  upon  the  premises.  His  business, 
for  aught  that  appears,  might  have  been 
wholly  foreign  to  any  of  the  interests  of  the 
Union  Iron  Works,  or  even  in  hostility  to  it. 
It  is  not  shown,  therefore,  that  he  was  not 
a  trespasser,  and,  under  the  most  favorable 
view  which  could  be  taken  of  the  pleading, 
he  was  at  the  best  a  mere  licensee.  As  such 
licensee,  the  defendant  owed  him  no  duty  to 
keep  its  premises  or  its  passageways  in  safe 
condition,  and  no  duty  being  owed  by  de- 
fendant to  plaintiff,  no  negligence  can  be* 
imputed  to  the  former." 

4.  dutt  to  inviteb  ob  licensee  on  pubuo 

Whabf. 

Public  wharves  or  piers  are  required  to 
be  kept  in  a  reasonable  safe  condition,  and 
a  person  injured  by  reason  of  defects  negli- 
gently permitted  to  exist  therein,  may  recover 
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damages.  Jefferscmyille  ▼»  Gray,  165  Ind. 
26,  74  N.  E.  611;  Harris  y.  Bremerton,  re- 
ported in  full,  post,  this  volume,  at  page  160; 
Belles  ▼.  Taooma,  79  Wash.  200,  140  Pad. 
324.  See  tbe  reported  case.  See  also  R^- 
nolds  ▼.  Starin,  60^  App.  Div.  535,  64  N.  Y.  S. 
141.  Thus  the  reported  case  holds  that  a 
county  owning  a  dock  is  bound  to  exercise 
reasonable  care  for  the  safety  of  a  child 
awaiting  an  incoming  steamer  for  the  pur- 
pose of  receiving  a  newspaper,  a  public  dock 
being  analogous  to  a  public  highway.  Simi- 
larly in  Belles  v.  Tacoma,  79  Wash.  200,  140 
Pac.  324,  it  was  held  that  a  municipality 
owning  a  dock  at  which  passenger  ships  land 
is  required  to  exercise  only  ordinary  care  to 
prevent  injuries  to  persons  lawfully  there, 
and  where  it  has  no  notice  of  a  defect  therein, 
it  cannot  be  held  liable  for  an  injury  to  a 
person  slipping  on  the  floor.  The  court  said: 
"The  appellants  argue  that  the  evidence  dis- 
closed such  a  degree  of  negligence  on  the  part 
of  the  respondent  as  to  carry  to  the  jury  the 
question  of  its  liability  for  the  injury  suffered 
by  the  appellant,  and  that,  in  consequence, 
the  trial  judge  erred  in  granting  a  nonsuit. 
But  without  following  tbe  argument  by  which 
the  proposition  is  sought  to  be  maintained, 
we  think  it  not  supported  by  the  record.  In 
its  care  of  the  building,  the  city  did  not 
owe  to  the  public  that  high  degree  of  care 
imposed  upon  carriers  of  passengers.  Its 
duty  in  this  respect  was  perforihed  if  it 
exercised  reasonable  and  ordinary  care  and 
diligence  in  keeping  the  building  in  repair; 
the  same  degree  of  care  that  is  imposed  upon 
a  city  with  reference  to  its  streets  and  other 
public  places  open  to  the  use  of  the  public. 
Plainly,  it  would  be  laying  down  a  harsh  rule 
to  say  that  a  city  became  guilty  of  negligence 
whenever  it  permitted  a  plank  in  a  board 
walk,  or  a  slab  in  a  concrete  walk,  to  remaiin 
in  place  whenever  its  center  became  worn 
down  a  quarter  of  an  inch  below  the  common 
level.  Rules  governing  the  imperative  duties 
of  cities  with  regard  to  keeping  its  streets 
and  buildings  in  repair  must  be  reasonable 
and  practicable  rules,  else  the  burden  of  sup- 
porting the  government  therein  will  necessi- 
tate an  abandonment  of  all  government. 
Again,  we  think  the  judgment  may  rest  en 
another  ground.  There  was  no  e^dence  to 
show  notice  on  the  part  of  the  city  that  the 
floor  was  defective,  even  conceding  it  so.  Trne« 
the  officers  of  the  city  could  have  discovered, 
by  an  examination  of  the  floor,  that  the  part 
ticular  plank  complained  of  had  worn  faster 
than  other  planks  surrounding  it,  and  that 
its  center  was,  to  a  certain  degree,  lower  than 
such  surrounding  planks.  But  they  were  not 
bound  by  this  to  assume  that  it  was  in  such 
a  defective  condition  as  to  be  dangerous.  The 
common  observations  of  their*  every  day  life 
would  tell  them  that  it  was  not  so;  and,  more 


than  this,  they  knew  that  many  persons 
passed  over  this  particular  floor  daily  with 
safety.  If  it  had  been  shown  that  other  per- 
sons had  slipped  thereon  so  as  to  lose  their 
balance  or  fall,  and  this  fact  had  been  brought 
home  to  the  ofiicers  of  the  city,  a  diflferent 
question  might  have  been  presented.  But  the 
fall  of  a  single  person  proves  nothing.  Per* 
sons  have  been  known  to  slip  and  fall  on  the 
best  constructed  walks.  Nor  do  we  think  the 
evidence  to  the  effect  that  there  were  nail 
marks  on  the  board  of  any  moment  on  the 
question  of  the  dangerous  condition  of  the 
defect.  They  could  have  been  made,  and  are 
usually  made,  by  scuffing  the  heels  and  can 
be  found  on  aiaj  floor  generally  used  by  the 
public  where  heel  marks  show."  Likewise  in 
Jeffersonville  v.  Gray,  165  Ind.  26,  74  N.  B. 
611,  it  was  held  that  it  is  the  duty  of  a 
municipal  corporation  to  keep  its  public 
wharves  in  repair  and  that  it  is  liable  in 
damages  to  a  person  injured  on  account  of  a 
hole  negligently  allowed  to  remain  in  a  wag- 
onway  although  it  is  open  to  ordinary  obser- 
vation. In  Harris  v.  Bremerton,  reported  in 
full,  post,  this  volume,  at  page  160,  it  was 
held  that  in  view  of  the.  implied  invitation 
to  the  public  to  use  a  municipal  wharf,  the 
mere  fact  that  a  person  has  not  paid  the 
wharfage  does  not  render  him  a  trespasser  to 
the  extent  that  he  thereby  loses  the  right  of 
protection  against  personal  injuries  through 
the  failure  of  the  eity  to  exercise  ordinary 
care. 

In  Reynolds  v.  Starin,  50  App.  Div.  535, 
64  N.  Y.  S.  141,  it  was  held  that  the  docks 
of  the  city  of  New  York  were  subject  to  the 
same  rule  as  highways  and  that  a  woman 
injured  by  the  falling  of  the  wall  of  a  freight 
house  could  recover  from  the  contractor  whose 
lack  of  ordinary  prudence  caused  the  injury. 
In  Degan  v.  Dunlap,  15  Phila.  (Pa.)  69,  39 
Leg.  Int.  32,  it  was  held  that  a  wharf  erected 
at  the  end  of  a  highway  is  public  in  its  nature 
so  that  a  vessel  has  the  right  to  a  berth  there, 
and  that  a  stevedore  who  assists  in  moving 
the  vessel  and  is  injured  by  reason  of  a  defect 
in  the  wharf  is  not  a  trespasser  though  the 
vessel  has  not  express  permission  to  dock  at 
the  wharf.  The  court  said:  "The  whole  his- 
tory, therefore,  of  the  construction  of  wharves, 
and  the  common  and  statute  laws  which  regu- 
late their  erection  and  use,  all  show  clearly 
that  they  are  not  in  the  ordinary  sense  to  be 
considered  the  private  property  of  the  person 
who  erects  then).  A  person,  therefore,  who 
goes  upon  them,  or  who>  fastens  his  vessel 
to  them,  does  not^  by  so  doing,  make  himself 
a  trespasser." 

But  as  was  held  in  Birch  v.  New  York,  190 
N.  Y.  397,  ea  N.  E.  61,  18  L.R.A.(N.S.)  505, 
reversing  121  App.  Div.  395y  106  N.  Y.  S. 
104,  a  municipality  which  has  purchased  a 
pier  for  the  purpose  of  making  a  park  is 
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under  no  duty  to  repair  it  and  place  it  in  a 
reasonably  safe  condition.  The  court  said: 
"The  issue  is  extremely  narrow  and  not  free 
from  doubt,  but  we  are  inclined  to  the  view 
that  the  court  at  Trial  Term  was  right  and 
that  the  judgment  upon  the  nonsuit  should 
be  sustained.  We  think  it  would  be  imposing 
upon  municipalities  altogether  too  harsh  a 
rule  of  liability  to  hold  that  private  property 
acquired  by  them  for  public  purposes  must  be 
treated  as  thrown  open  to  the  use  of  the  pub- 
lic from  the  moment  of  its  acquisition,  with- 
out regard  to  the  character  of  the  changes  or 
improvements  that  may  be  contemplated  in 
fitting  it  for  future  public  use.  This  was 
private  property  up  to  the  moment  that  it 
was  acquired  by  the  city.  Although  it  was 
to  be  devoted  to  public  use  in  that  it  was 
embraced  in  the  plans  for  the  city  park  sys- 
tem, the  precise  character  of  its  improvement 
and  the  exact  nature  and  extent  of  its  use 
do  not  appear  to  have  been  definitely  deter* 
mined  at  the  time  of  the  intestate's  death. 
It  is  true  that  eight  years  had  elapsed  be- 
tween the  time  of  its  acquisition  by  the  city 
and  the  tragic  ending  of  this  young  man's 
life,  and  that  during  this  interval  the  pier 
might  have  been  improved  or  removed.  But 
these  are  considerations  with  which  we  have 
no  coneem  in  a  ease  of  this  character,  unless 
we  are  prepared  to  hold  as  a  matter  of  law 
that  a  municipality  which  acquires  property 
for  public  purposes  is  bound  either  to  improve 
it  at  once,  or  to  exercise  a  degree  of  care  in 
its  maintenance  before  its  improvement,  be- 
yond that  which  is  chargeable  to  a  private 
owner  of  property  similarly  situated.  It  is 
too  plain  for  discussion  that  neither  individ- 
uals nor  courts  have  any  right  or  power  to 
demand  or  direct  how  or  when  public  im- 
provements shall  be  made,  except  where  such 
right  or  power  are  conferred  by  statute  or 
other  legal  authority.  It  seems  equally  plain 
to  us  that  there  is  no  valid  reason  why  a 
municipality  should  be  held  to  a  different 
rule  of  liability  for  its  alleged  negligence 
than  an  individual  owner  with  respect  to  the 
care  and  maintenance  of  property  which,  al- 
though acquired  for  a  definite  public  use,  has 
not  yet  been  improved  for  that  purpose  and 
is  used,  if  at  all,  by  mere  sufferance.  This  is 
not  a  case  where  the  pier  was  a  part  of  the 
highways  of  the  city,  or  one  of  its  public 
places.  .  .  .  Neither  was  it  a  place  which 
the  city  permitted  to  be  used  as  a  highway 
for  public  travel.  .  .  .  This  was  private 
property,  although  owned  by  the  city  and  held 
for  a  public  purpose,  and  that  private  char- 
acter continued  until  it  was  actually  devoted 
to  the  public  use  for  which  it  was  purchased, 
unless  the  city  either  invited  or  permitted  a 
use  of  it  that  was  public  in  its  nature.''  In 
Holland  v.  New  York,  16  Daly  124,  9  N,  Y. 
S.  499,  affirmed  129  N.  Y.  $74,  30  N.  E.  66,  it 


appeared  that  a  gangplank  for  the  egress  of 
passengers  from  a  steamboat  to  a  public  dock 
was  not  under  the  control  of  the  municipality 
owning  the  dock,  and  that  an  open  stairway 
was  necessary  in  the  landing  of  the  passen- 
gers and  its  maintenance  was  not  a  nuisance. 
It  did  not  appear  that  the  dock  was  in  need 
of  repair.  It  was  held  that  the  city  was 
not  liable  for  personal  injuries  received  by  a 
woman  in  falling  down  the  stairway,  which 
was  only  partially  covered  by  the  unguarded 
gangplank,  even  though  the  dock  was  in- 
sufficiently lighted. 

A  person  has  the  right  to  assume  in  the 
absence  of  knowledge  oi*  notice  to  the  con- 
trary that  a  wharf  continues  to  be  open  to 
the  public  and  in  the  absence  of  such  knowl- 
edge or  notice  he  cannot  be  regarded  as  a 
trespasser  in  an  action  to  recover  for  personal 
injuries  resulting  f r<Mn  a  defect  therein.  New 
Orleans,  etc.  R.  Co.  v.  Banning,  15  Wall.  049, 
21  U.  S.  (L.  ed.)  220;  Delaney  v.  Pennsyl- 
vania R.  Co.  78  Hun  S9d,  29  N.  Y.  S.  226, 
affirmed  144  N.  Y.  718,  39  N:  E.  857.  Thus 
the  right  of  passage  over  a  public  wharf  con- 
tinues until  some  notice-  is  given  that  the 
right  has  been  terminated  by  the  grant  of 
the  property  to  a  railroad  company  and  a 
person  continuing  to  use  it  cannot  be  deemed 
a  trespasser.  New  Orleans,  etc.  R.  Co.  y. 
Banning,  15  Wall.  649,  21  U.  S.  (L.  ed.)  220, 
wherein  the  court  said:  ''It  would  seem  that, 
prior  to  the  passage  of  the  act  authorizing  the 
defendants  to  occupy  and  possess  the  wharf,  it 
had  been  open  to  the  public,  free  to  the  pas- 
sage of  all,  at  their  pleasure  to  come  and  go. 
The  judge  charged,  in  substance,  that  this 
right  of  passage  to  the  public  continued  until 
some  notice  should  be  given  to  those -accus- 
tomed to  use  it  that  their  rights  had  ended. 
This  principle  is  one  of  quite  general  applica- 
tion. A  railroad  or  steamboat  company,  by 
the  departure  and  arrival  of  their  convey- 
ances, give  an  invitation  to  all  who  desire  to 
approach  their  boats  or  cars  to  pass  over 
their  wharf  or  platform.  One  accustomed  so 
to  pass  cannot  be  deenuMl  a  trespasser  in 
repeating  his  act  after  a  new  station  or  land- 
ing has  been  adopted  and  the  cars  or  boats 
have  ceased  to  use  the  old  one.  To  exclude 
the  passer's  right  so  as  to  make  him  in 
fault,  and  to  prevent  his  recovery  for  an  in- 
jury sustained  by  leaving  the  place  in  a  bad 
condition,  notice  must  have  been  given  of  its 
changed  character,  and  that  the  rights  of 
passers  are  terminated.  This  principle  is  so 
familiar,  and  exists  in  so  many  forms,  that 
it  is  unnecessary  to  elaborate  it."  Similarly 
in  Delanev  ▼.  Pennsylvania  R.  Co.  78  Hun 
393,  29  N*  Y.  S.  226,  ^finned  144  N.  Y.  718, 
39  N.  £.  857,  it  was  held  that  where  the  piers 
in  a  certain  locality  of  a  city  had  been  gener- 
ally used  at  pleasure  as  a  matter  of  public 
right  a  person  had  the  right  to  assume  in  tho 
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absence  of  notice  that  a  particular  wharf 
continued  to  be  open  to  the  public  and  if  he 
was  drowned  by  falling  through  an  unguarded 
and  unlighted  hole  therein  hia  repreaentativea 
might  recover  damagea  for  hia  death.  The 
court  aaid:  "The  right  to  the  poaaeaaion  of 
thia  particiilar  wharf  had  become  Teated  in 
the  defendant,  it  ia  true,  by  contract  entered 
into  between  it  and  the  authoritiea  of  the  * 
city,  but  of  that  fact  the  public  naturally 
could  not  have  had  knowledge.  There  waa 
nothing  to  indicate  to  the  people  going  upon 
it  that  they  had  not  the  aame  right  to  uae  it, 
and  could  not  uae  it,  with  the  aame  impunity 
as  any  of  the  other  wharvea  in  that  vicinity 
and  along  that  avenue.  That  being  ao,  with- 
in the  principle  of  the  authoritiea  already  re- 
ferred  to,  it  waa  clearly  the  duty  of  the 
defendant  to  take  aome  precautiona  to  warn 
the  public  against  coming  upon  the  property. 
As  the  evidence  tended  to  ahow  that  the  de- 
fendant did  not  take  any  precautionary  stepa 
whatever  in  that  direction  the  court  properly 
denied  the  motion  for  a  nonauit." 

JII,  Persons  lAaJble, 

1.  Gbnebaixt. 

A  wharf  owner  retaining  control  over  the 
repair  of  the  wharf  ia  liable  for  personal  in- 
juriea  auatained  by  a  licensee  due  to  the  neg- 
ligence of  the  contractor.  New  Orleana,  etc. 
B.  Go.  V.  Hanning,  15  Wall.  649,  21  U.  S. 
(L.  ed.)  220,  wherein  the  court  aaid:  "It  ia 
insiated  that  the  wharf  at  the  time  of  the 
accident  was  in  the  poaaeaaion  of  Garvin;  that 
the  negligence  if  any,  waa  hia,  not  that  of 
the  company;  and  that  the  company  is  not 
reaponaible  for  any  negligence  by  him  or 
thoee  employed  by  him.  .  .  •  The  rule  ex- 
tracted from  the  cases  ia  thia :  The  principal 
ia  liable  for  the  acts  and  negligence  of  the 
agent  in  the  eourae  of  hia  employment,  al- 
though he  did  not  authorize  or  did  not  know 
of  the  acta  complained  of.  So  long  as  he 
atanda  in  the  relation  of  principal  or  maater 
to  the  wrongdoer,  the  owner  ia  reaponaible 
for  hia  acts.  When  he  oeaaea  to  be  such  and 
the  actor  ia  himaelf  the  principal  and  master, 
not  a  aervant  or  agent,  he  alone  is  responsible. 
Difficult  queations  arise  in  the  application  of 
thia  rule.  Nice  ahadea  of  distinction  exist* 
and  many  of  the  casea  are  hard  to  be  recon- 
ciled. Here  the  general  management  and  con- 
trol of  the  work  waa  reaerved  to  the  company. 
Ita  extent  in  many  particulars  was  not  pre- 
acribed.  How  and  in  what  manner  the  wharf 
waa  to  be  built  was  not  pointed  out.  That, 
rebuilt,  waa  to  be  as  good  as  new.  The  new 
waa  to  be  of  the  beat  workmanahip.  Thia  ia 
quite  indefinite  and  authorizea  not  only,  but 
requirea  a  great  amorunt  of  care  and  direction 
on  the  part  of.  the  company.    The  submiaaion 


of  the  whole  work  to  the  direction  of  the  com- 
pany's engineer  ia  evidence,  although  not 
eoncluaive,  that  the  company  retain  the  man- 
agement and  control.  The  reservation  of  au- 
thority ia  both  comprehensive  and  minute.  The 
company  have  the  general  control,  and  it  may 
prescribe  where  each  pile  shall  go,  where  each 
plank  ahall  be  laid,  where  each  stringer  shall 
be  put  down,  where  each  nail  shall  be  driven. 
All  the  details  are  to  be  completed  under 
their  orders  and  according  to  their  direction. 
The  contractor  undertakes  in  general  terms  to 
do  the  work  well.  The  company  reserve  the 
power  not  only  to  direct  what  ahall  be  done, 
but  how  it  shall  be  done.  Thia  ia  an  import- 
ant test  of  liability." 

It  haa  been  held  that  an  invitee  on  a  dock 
had  the  right  to  aasume,  in  the  absence  of 
explanation,  that  the  whole  dock  was  in  the 
possession  and  under  the  control  of  the  person 
who  ostensibly  had  the  license  to  use  it  in 
entirety  without  a  longitudinal  division,  and 
that  where  he  was  injured  by  the  unsafe 
condition  <^  the  dock,  without  his  contribu- 
tory negligence,  it  did  not  constitute  a  de- 
fense to  show  that  the  legal  title  to  the  part 
of  the  dock  where  the  unsafe  condition  ex- 
isted, was  in  a  third  person,  or  that  in  fact 
the  defendant  had  no  legal  right  to  repair 
it.  Thomas  v.  Henges,  131  N.  Y.  453,  30  N.  £. 
238,  affirming  62  Hun  620,  16  N.  Y.  S.  700. 
But  it  has  been  held  that  no  liability  at- 
tached to  a  ship  owner  for  an  injury  to  a  per- 
son on  a  wharf  by  the  permission  or  invitation 
of  the  owner  arising  from  the  breaking  of  a 
defective  rope,  ainoe  a  rope  is  not  a  dangeroua 
structure;  but  that  had  the  masts,  on 
account  of  being  insecurely  fastened,  fallen 
and  injured  any  one,  that  would  have  been  a 
violation  of  a  duty  imposed  by  law  on  every 
one  to  have  no  dangeroua  structures  on  his 
property  which  might  injure  persons  coming 
on  the  premises  by  the  invitation  or  permis- 
sion of  the  owner.  See  The  Mary  Stewart, 
10  Fed.  137. 

It  seems  that  a  person  who  piles  lumber  on 
a  wharf  under  the  license  of  the  owner  is 
liable  to  a  teamster  engaged  in  hauling  coal 
for  delivery  at  the  wharf  for  injuries  caused 
by  the  negligent  manner  in  which  the  lumber 
is  piled.  See  Murphy  v.  Stanley,  136  Mass. 
133.  Similarly  in  Dunn  v.  Ballantyne,  5 
App.  Div.  483,  38  N.  Y.  S.  1102,  it  was  held 
that  a  man  injured  by  the  falling  of  a  pipe, 
due  to  the  negligent  manner  in  which  it  was 
placed  on  a  bulkhead  used  as  a  wharf,  could 
recover  damages  from  the  master  of  the  work- 
man who  unloaded  the  pipe,  even  though  the 
pipe  had  been  delivered  to  the  consignee, 
where  the  bulkhead  was  a  public  place  and  the 
plaintiff  was  there  engaged  in  the  inspection 
of  the  lighters  of  an  oil  company.  The  court 
said:.  "Here  the  structure,  if  it  nuiy  be  ao 
called,  waa  put  up  in  a  public  place,  to  which 


184 


CITE  THIS  VOL.  ANN.  CAS.  1816C. 


people  generally  have  a  right  to  resort,  just 
as  they  have  the  right  to  use  the  streets  of  a 
city.  While  it  is  intended  that  the  bulkhead 
shall  be  used  for  the  temporary  storage  of 
goods  in  transit,  no  one  has  a  right  to  store 
them  there  in  such  a  manner  as  to  endanger 
the  persons  of  those  who  rightly  resort  to  the 
wharf  any  more  than  a  person  who  is  engaged 
in  the  construction  of  a  house  in  a  city  haa  the 
right  to  pile  bricks  or  building  material  upon 
the  sidewalk  or  in  the  streets  in  such  a  man- 
ner as  to  imperil  passers-by.  ...  It  would 
seem  that  under  such  circumstances  the  per- 
son who  erects  a  dangerous  structure  in  a 
highway  or  public  place,  as  well  as  the  person 
who  acquires  ownership  and  subsequently  as- 
sumes control  thereof  with  knowledge  or  no- 
tice of  its  true  condition,  is  responsible  for 
injuries  which  may  result  from  its  presence." 
Of  course  a  municipality  or  county  operat- 
ing wharves,  docks,  or  piers  is  liable  in  dam- 
ages for  injuries  to  persons  consequent  on  the 
failure  to  exercise  due  care  in  their  construe^ 
tion  and  maintenance.  Jeffersonville  v.  Gray, 
165  Ind.  26,  74  N.  E.  611 ;  Harris  v.  Bremer- 
ton, reported  in  full,  post,  this  volume,  at 
page  160;  Belles  v.  Tacoma,  79  Wash.  200,  140 
Pac.  324.    And  see  the  reported  case. 


2.  Liability  of  Lessob. 

The  lessor  of  a  wharf,  dock,  or  pier  remains 
liable  for  the  injuries  caused  by  a  neglect 
to  repair  the  premises  if  he  leases  them  in 
their  defective  condition  or  if  binds  himself 
to  keep  them  in  repair.  Campbell  v.  Portland 
Sugar  Co.  62  Me.  652,  16  Am.  Rep.  503;  Al- 
bert v.  State,  66  Md.  325,  7  Atl.  697,  59  Am. 
Rep.  159;  Joyce  v.  Martin,  15  R.  I.  568,  10 
Atl.  620.  See  also  State  v.  Boyce,  73  Md. 
469,  21  Atl.  322;  Swords  v.  Edgar,  44  How. 
Pr.  (N.  Y.)  139;  Swords  v.  Edgar,  69  N.  Y. 
28,  17  Am.  Hep.  205,  affirming  1  Thomp.  &  C. 
23,  Addenda;  Edwards  v.  New  York,  etc.  R. 
Co.  98  N.  Y.  245,  50  Am.  Rep.  659.  Thus 
in  Campbell  v.  Portland  Sugar  Co.  supra,  it 
was  held  that  the  owner  of  a  wharf  who  had 
let  a  part  of  it  through  his  agents  to  another 
was  liable  for  injuries  suffered  by  a  person 
by  reason  of  its  defective  condition  even  at  a 
place  within  the  exclusive  possession  of  the 
lessee,  the  owner  being  undef  contract  to  keep 
the  premises  in  repair.  The  court  said:  "This 
is  not  a  question  of  privity  of  contract,  but 
of  obligation  under  which  the  owners  of  real 
estate  lie  to  all  who  are  induced  by  the  use 
which  such  owners  make  of  their  property  to 
enter  upon  it  for  the  transaction  of  business. 
And  we  fail  to  find  any  case  where  the  owner 
has  been  exonerated  from  the  consequences 
of  neglect  to  make  and  keep  the  access  to  a 
place  of  business  reasonably  safe,  because  the 
property  may  be  in  possession  of  hhi  tenant. 


Certainly  there  can  be  no  ground  for  claiming 
such  exemption,  where,  as  here,  by  express 
stipulation  between  the  lessors  and  lessees, 
the  former  were  to  make  all  necessary  re- 
pairs. To  suffer  such  an  exemption,  even  in 
the  absence  of  such  evidence  as  this  case  af- 
fords, we  think  would  be  contrary  to  public 
policy  and  substantial  justice,  for  it  would 
*  not  unfrequently  operate  to  deprive  the  in- 
jured party  of  all  remedy  except  against  an 
irresponsible  tenant  through  whom  a  negli- 
gent landlord  would  reap  the  profits,  without 
bearing  the  responsibilities,  of  his  proprietor- 
ship. Like  all  who  are  engaged  in  business 
which  involves  the  personal  safety  of  large 
numbers,  proprietors  of  wharves  should  be 
held  to  the  exercise  of  the  strictest  care..'^ 
Similarly  in  Albert  v.  State,  66  Md.  325,  7 
Atl.  697,  59  Am.  Rep.  159,  it  was  held  that 
the  lessor  of  a  wharf  was  liable  in  damages 
for  the  death  of  a  person  suffered  by  reason 
of  a  defective  condition  existing  at  tbe  time 
of  the  renting,  which  was  known  or  should 
have  been  known  by  him,  the  court  saying: 
"That  instruction  substantially  laid  down  the 
law  to  be,  and  so  instructed  the  jury,  that 
if  they  foimd  that  the  defendant  was  the  own- 
er of  the  wharf,  and  that  he  rented  it  out  to  a 
tenant,  and  that  at  the  time  of  the  renting, 
the  wharf  was  unsafe,  and  defendant  knew, 
or  by  the  exercise  of  reasonable  diligence 
could  have  known,  of  its  unsafe  condition,  and 
that  the  accident  happened  in  consequence  of 
such  condition,  the  plaintiff  was  eiM^itled  to 
recover.  Of  the  correctness  of  the  rule  so 
laid  down,  provided  the  jury  found  the  facts, 
we  think  there  can  be  no  reasonable  doubt. 
...  A  wharf,  furnishing  the  only  mode  of 
ingress  and  egress  to  a  summer  resort,  where 
crowds  were  invited  to  come,  if  in  an  unsafe 
and  dangerous  condition  is  certainly  a  nui- 
sance of  the  worst  character.  It  will  not  do 
for  the  owner,  knowing  its  condition,  or  hav- 
ing by  the  exercise  of  any  reasonable  care 
the  means  of  knowing  it,  to  rent  it  out  and 
receive  rent  for  it,  but  escape  all  liability 
when  the  crash  comes.  He  who  solicits  and 
invites  the  public  to  his  resorts,  must  have 
them  in  a  reasonably  safe  condition,  and  not 
in  a  condition  to  risk  the  lives  and  limbs  of 
his  visitors;'*  Likewise  in  Joyce  v.  Martin, 
15  R.  I.  558,  10  Atl.  620,  it  was  held  that 
the  father  of  a  boy  injured  by  a  defect  in  a 
wharf  at  a  public  pleasure  resort  had  a  right 
of  action  for  the  loss  of  his  services  against 
the  lessor  and  the  lessee  jointly,  where  the 
defect  existed  at  the  time  of  the  lease,  and 
the  lessee  subsequently  acquired  knowledge  of 
it,  the  boy  being  there  at  the  invitation  of 
the  lessee.  So  in  Cristadore  ▼.  Von  Behren, 
319  La.  1025,  44  So.  852,  dUapprt>vinp  Mc- 
Connell  v.  Lemley,  48  La.  Ann.  1433,  20  So. 
887,  55  Am.  St.  Rep.  319,  34  L.R.A.  609.  it 
was  held  that  the  owner  of  a  *'oamp,"  con- 
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listing  mainly  of  a  platform  and  a  houso 
built  over  the  waters  of  a  lake  and  intended 
to  be  used  as  a  place  of  resort  and  recrea- 
tion and  to  be  leased  to  all  persons  desiring 
to  rent  it,  was  liable  to  a  guest  of  his  lessee 
for  personal  injuries  occasioned  by  the  col- 
lapse of  the  pier  due  to  the  neglect  to  keep 
it  in  repair.    The  court  said:     "The  reason, 
then,  why  Mrs.  Cristadoro  was  rightfully  on 
the  wharf  is  that  she  was  a  guest  of  her 
mother,  Mrs.  Schmitt,  and  that  Mrs.  Schmitt 
had  secured  by  contract  with  Von  Behren  the 
right  to  receive  visitors ;  and  the  reason  w-hy, 
she  being  rightfully  on  the  wharf,  the  owner 
of  the  wharf  is  responsible  to  her  for  the 
injury  she  suffered,  is  that  "the  owner  of  a 
building  is  answerable  for  the  damages  occa- 
sioned by  its  ruin,  when  this  is  caused  by 
neglect  to  repair  it,  or  when  it  is  the  result 
of  a  vice  in  its  original  construction"  (Civ. 
Code,  art.  2322) — this  provision  of  the  Code 
being  nothing  more  than  an  application  of 
the  principle  tliat  "every  person  is  responsi- 
ble for  the  damage  he  occasions,  not  merely 
by  his  act,  but  by  his  negligence,  his  impru- 
dence, or  his  want  of  skill"    (article  2316, 
Civ.  Code).    The  learned  counsel  for  defend- 
ants very  properly  say  that  there  must  be 
a  duty  before  there  can  be  negligence;  but, 
when  they  say  that  Von  Behren  did  not  owe 
Mrs.  Cristadoro  the  duty  to  see'  to  it  that 
this  wharf  was  maintained  in  proper  condi- 
tion for  its  ordinary  use,  they  fail  to  take 
the  foregoing  articles  of  the  Code  into  con- 
sideration.   .     .    .    The  court  seems  to  have 
thought  that  the  recourse  of  the  guest  was 
against  the  lessee;   but  what  if  the  lessee 
has  not   been  in   fault?     Nay,  what  if,  in- 
jured by  the  same  accident,  he  himself  haa 
a  cause  of  action?     Would  the  legal  <$itua- 
tion  be  that  he  would  have  to  respond  in 
damages  to  the  guest,  and  the  owner  to  him? 
If  so,  the  absurd   result  would  be  that  he 
would  have  to  turn  over  to  his  guest  what- 
ever he  might  have  recovered  from  the  owner. 
TTnder  the  doctrine  of  this  Lemley  Case,  if, 
through    gross   vice   of   construction   or   the 
gross  negligence   of  the  owner,  one   of  the 
so-called  "sky scrapers"  of  this  city  were  to 
collapse,  the  heirs  of  a  person  who  had  been 
visiting  one  of  the  tenants  at  the  time  of  the 
disaster  and  had  perished  therein  could  have 
no  recourse  against  the  culpable  owner,  but 
only,  if  any  at  all,  against  the  heirs  of  the 
innocent  and  unfortunate  tenant.    It  may  be 
that,  with   regard  to   all   those  who  derive 
through   the  lessee  the  right  to  be  on  the 
leased  premises,  the  lessor  may  by  contract 
shift  from  himself  to  the  lessee  the  duty  of 
seeing  to  the  safety  of  the  building,  and  may 
in  that  way  absolve  himself  from  all  duty 
towards  the  guests  of  the  lessee  but  so  long 
ae  he  does  not  do  this,  but  retains  to  himself 
the  duty  of  seeing  to  the  safety  of  the  hovM, 


be  plainly  and  manifestly  owes  that  duty  as 
much    to   those   who   are    rightfully   in   the 
house  as  to  those  who  may  happen  to  be 
passing  by  it."    In  Swords  v.  Edgar,  59  N. 
Y.  28,  17  Am.  Rep.  295,  affirming  1  Thomp. 
k   C.   23,   Addenda,   it  was  held  that  even 
though  the  lessee  of  a  pier  is  under  a  cove- 
nant to  keep  it  in  repair  the  lessor  remains 
liable  for  injuries  to  a  person  rightfully  on 
the   pier   caused   by   the  failure   to  exercise 
ordinary  care  to  nuiintain  it  in  a  reasonably 
safe  condition.     The  court  said:     "The  de- 
fendants were  not  in  possession  of  the  prem- 
ises at  the  time  of  the  accident.    It  is  claimed 
that  thereby  the   defendants  are  under   no 
liability  to  the  plaintiff.     We   have  shown 
that  this  pier,  so  far  as  the  intestate  was 
concerned,   was   in  the  nature  of   a   public 
plcuse,    whereon    he    was    lawfully    engaged. 
We  have  shown  that  it  was  of  such  nature 
that  there  was  as  to  him  a  duty  resting 
somewhere,  to  keep  this  pier  in  a  reasonably 
sound     and     secure     condition.       Primarily, 
this  duty  is  upon  the  occupants  of  the  pier, 
and,   in   the  absence   of  any  covenant   from 
their   lessors   to   keep   the   same   in   repair, 
that   duty,   as   to   all   defects   arising   after 
their  tenancy  began,  would  altogether  rest 
upon  them,  and  there  would  be  no  liability 
upon  the  lessors.    But  there  may  be  a  state 
of  facts  which  will  cast  a  liability  upon  the 
lessors  also.     The  neglect  of  this  duty,  the 
suffering  the  pier  to  fall  into  such  a  state 
of  decay,  as  te  become  dangerous  to  those 
lawfully  coming  upon  it,  is  the  creation  of 
a  nuisance.     For  a  private  nuisance  is  any 
thing  unlawfully  or  tortiously  done  to  the 
hurt  or  annoyance  of  the  person,  as  well  as 
the   lands,  tenements  and  hereditaments  of 
another.     .     .     .     Where  there  has  been  a 
nuisance    of    continued    existence    upon    de- 
mised premises,  the  lessor  and  the  lessee  nmy 
both  be  liable  for  damages  resulting  there- 
from.    The  lessee  in  the  actual  occupation 
of  the  premises,  if  he  continues  the  nuisance 
after  notice  of  its  existence  and  request  to 
abate  it,  and  the  lessor,  if  he  at  first  created 
it,  and  then  demised  the  premises  with  the 
nuisance  upon  them,  and  at  the  time  of  the 
damage  resulting  therefrom,   is  receiving  a 
benefit  therefrom  by  way  of  rent  or  other- 
wise.    ...     A  pier  so  defective  and  in- 
secure when  it  is  leased,  as  that  a  subse- 
quent injury,  received  in  the  proper  use  of 
it  as  if  sound,  is  consequent  upon  its  origi- 
nal condition,   is,  for  the  purposes  of  such 
an  action  as  this,  per  se  a  nuisance.     Ite 
effect  upon  the  third  parties  is  not  the  re- 
sult of  the  manner  of  the  use  of  it  by  the 
lessee.     There  is  but   one  use  to  be  made 
of  it-^-as  a  place  at  which  vessels  may  lay, 
and  put  off  and  take  on  their  cargoes.    For 
that  use  it   is  rented;    and   used   therefor, 
ii  is  the  original  insecure  condition  of  it 
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which  is  the  cause  of  an  injury,  though  it 
should  be,  that  in  the  first  construction  of 
it,  it  was  well  and  substantially  built;   yet 
the  suffering  it,  by  contintied  use,  to  become 
decayed,   and  the   neglecting  of  needful   re- 
pairs, is  the  same  as  if  it  was  placed,  on 
the  day  before  the  lease,  in  the  unsafe  con- 
dition of  it.    Moreover,  there  was  testimony 
tending  to  show  an  original  faulty  mode  of 
construction.     When   leased   in   that   condi- 
tion, for  a  rent  reserved  to  the  defendants, 
they  became  liable  from  injuries  resulting  to 
an   innocent   person,   unless   there   be   some- 
thing  else    in    the   case    which   will    relieve 
them.     It  is  urged  that,  by  taking  from  the 
lessees  a  covenant  to  keep  the  premises  in 
good  order  and  repair,  the  defendants  have 
protected   themselves   from    liability   to   the 
plaintiff.     As  to  this,  it  is  first  to  be  ob- 
served   that    by    giving   this    covenant,    the 
lessees  did  not  increase  nor  change  their  lia- 
bility to  the  plaintiff's  intestate,  nor  to  that 
portion  of  the  public  which  might  lawfidly 
use  their   pier.     As  tenants  and   occupants 
of  the  pier  they  were  liable,  though  no  cove- 
nant   had    been    given.      Their    relation    to 
strangers    is    in    no    wise    changed    by    the 
existence  of  the  covenant*  so  that  the  ques- 
tion is,  whether  the  lessor  of  premises,  de- 
mised in  a  ruinous  state,  may  shield  him- 
self from  liability  to  strangers,  for  damage 
resulting  from  their  defective  condition,  by 
taking  to  himself  a  covenant  like  that  here 
found.     It  is  plain  from  what  we  have  be- 
fore said,  that  there  was  once  a  duty  upon 
the   defendants,   as   owners   of   the   pier,   to 
maintain  it  in  a  safe  condition.    They  did  not 
do  this.     They  leased  it  in  its  unsafe  state, 
and  took  a  rent  for  the  use  of  it.     Thereby 
they  became  liable  to  any  one  lawfully  upon 
it,   who   suffered   damage  in   consequence  of 
its  state  of  insecurity.    The  pier  was  unsafe 
on   and   before  the  •  day  of  the   lease.     The 
defendants    were    certainly,    at    that    time, 
charged  with  the  duty  of  putting  and  keep 
ing  it  in  a  safe  condition.     .     .     .     Can  the 
fact    that  the  granting   over,   is   upon    the 
taking  back  a  covenant  to  keep  in  repair, 
work  a  discharge  of  that  liability?    The  per- 
son injuriously  affected  by  the  ruinous  state 
of  the  premises  demised  has  no  right  nor 
privity   in  the   covenant.     He   is   not  given 
thereby  a  right  of  action  against  the  lessee 
greater  nor  more  sure  than  he  had  before. 
He  has  the  right  without  the  covenant.    The 
covenant  is  a  means  by  which  the  lessor  may 
reimburse  himself  for  any  damages  in  which 
he  is  cast  by  reason  of  his  liability.    But  it 
is    an    act   and   obligation   between   himself 
and    another,    which    does    not   remove   noir 
suspend   that   liability.     It  is   not   eo,   that 
a  person  upon  whom  there  rests  a  duty  to 
others  may,  by  an  agrecnent  solely  betweeti 
himself  and  a  third  persoo,  relieve  himself 


from  the  fulfilment  of  his  duty.  Surely 
an  ineffectual  attempt  to  fulfil  it  would 
not;  as  if  in  this  ease  insufficient  repair 
of  the  pier  had  been  made  by  a  builder  who 
had  contracted  with  the  lessor  to  do  all 
that  was  needful  to  make  the  pier  secure  for 
all  comers.  A  covenant  taken  from  a  lessee, 
to  keep  in  order  and  repair,  is  no  more  ef- 
fectual than  a  contract  with  a  builder  to 
the  same  end.  Both  may  afford  an  indemnity 
to  the  lessor,  but  neither  can  shield  him 
from  liability.'^ 

But   if   the   owner  of   a  wharf   does   not 
know,  or  in  the  exercise  of  reasonable  dili- 
gence  could  not  knoW)   of  a  defect  at   the 
time  of  leasing  it,  he  will  not  be  held  liable 
in  damages  for  the  death  of  an  employee  of 
the  lessee  occasioned  by  his  fall  through  a 
rotten  plank.     State  v.  Boyce,  73  Md.  469, 
21  Atl.   322.     And  in  Ahern  v.  Steele,   115 
N.  Y.  203,  22  N.  E.  193,  12  Am.  St.  Rep. 
778,  5  L.R.A.  449,  reversing  48  Hun  617,  1 
N.  Y.   S.   259,   it  was  held  that  heirs  who 
became  full  owners  of  a  pier  at  the  death 
of  their  ancestor,  subject  to  a  valid  outstand- 
ing  lease    which    provided   that    the   lessor 
was  not  bound  to  repi^ir  but  retained  the 
privilege   of   entry   for   that   purpose,   were 
not  responsible  for  a  nuisance  created  there- 
on  during  the   existence   of   the   lease   and 
before  the 'title  passed  to  them»  they  having 
no  notice  of  the  defective  condition.     The 
court  said:     ''It  is  not  the  general  rule  that 
an   owner   of   land   is,   as   such,   responsible 
for   any   nuisance    thereon.     It    is    the    oc- 
cupier, and  he  alone,  to  whom  such  respon- 
sibility generally  and  prima  facie  attaches. 
.    .    .    The  owner  is  responsible  if  he  creates 
a  nuisajQce  and  maintains  it;   if  he  creates 
a  nuisance  and  then  demises  the  land  with 
the  nuisance  thereon,  although  he  is  out  of 
occupation;   if  the  nuisance  was  erected   on 
the  land  by  a  prior  owner^  or  by  a  stranger, 
and  he  knowingly  maintains  it;   if  he  lias 
demised    premises    and    covenanted   to   keep 
them  in  repair,  and  omits  to  repair,  and  thus 
they    become    a    nuisance;     if    he    demises 
premises  to  be  used  as  a  nuisance,  or   for 
a  business,  or  in  a  way  so  that  they  will 
necessarily  become  a  nuisance.     In  all  such 
cases  I  believe  there  is  now  no  dispute  that 
the  owner  would  be  liable.     But  an  owner 
who  has  demised  premises  for  a  term  during 
which  they  become  ruinous*  and  thus  a  nui< 
sance,  is  not  responsible  fox  the  nuisance  un- 
less he  has  covenanted  to  repair.    It  has  even 
been  held  in  some  cases  that  an  owner  mav 
demise  premises  so  defective  and  out  of  re- 
pair as  to  be  a  nuisance,  and  if  he  binds 
his  tenant  to  make  t)ie  repairs  he  is  not 
responsible  f<»'  the  nuisance  during  the  term. 
.     .     .     But  these  cases '  are  not  in  entire 
haraiony  with  the  decisions  in  our  own  state, 
and  probably  would  not  now  be  generally 
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received  as  authority  in  this  oountry  or  in 
England.  A  grantee  or  devisee  of  premises, 
upon  >vhich  there  is  a  nuisance  at  the  time 
the  title  passes,  is  not  responsible  for  the 
nuisance  until  he  has  had  notice  thereof, 
and  in  some  cases  until  he  has  been  request* 
ed  to  abate  the  same.  .  .  .  But  ihe  posi- 
tion of  these  defendants  is  stronger  than 
thie  one  we  have  just  been  dealing  with. 
This  pier  came  to  them,  not  only  with  this 
nuisance  existing  thereon^  but  subject  to 
an  outstanding  lease  for  some  years  which 
they  had  no  power  to  terminate.  The  lessee 
who  occupied  and  used  the  pier  was  under 
obligation  to  the  public  to  see  that  it  did 
not  become  a  nuisance,  and  it  was  his  duty 
to  respond  for  any  damage  sustained  by  any 
person  from  the  nuisance.  The  owners  of 
the  reversion  had  the  right,  in  the  absence 
of  notice,  to  suppose  that  he  would  dis- 
charge such  duty  and  protect  the  public,  and 
they  were  under  no  obligations  to  see  by 
watchful  vigilance  that  he  performed  such 
duty.  And  so  it  has  been  held  in  all  the 
analogous  cases,  that  the  landlord,  in  the 
absence  of  notice^  is  liable  only  in  case  he 
demised  the  premises  with  the  nuisance 
thereon.  ...  Now,  within  these  au- 
thorities, what  ground  is  there  for  imposing 
liability  upon  these  defendants  for  this  nui- 
sance? They  did  not  create  it,  and  had  no 
oonnection  whatever  with  those  who  did 
create  it.  They  were  not  bound  by  the  lease 
to  repair  the  pier.  They  did  not  demise  the 
pier  with  the  nuisance  thereon,  and  they 
had  no  notice,  actual  or  presumptive,  of  the 
existence  of  the  nuisance." 

The  sublessors  of  a  wharf  in  surrendering 
it  to  the  owners  of  a  steamship  for  their 
temporary  use  remain  liable  for  injuries  sus- 
tained by  reason  of  the  negligence  of  their 
sublessee  in  maintaining  the  wharf.  Newall 
v.  Bartlett,  114  N.  Y.  399,  21  N.  E.  990, 
affirming  1  N.  Y.  St.  Rep.  718.  The  sublessor 
of  a  pier,  however,  who  has  paid  a  judg- 
ment secured  against  him  for  personal  in- 
juries to  an  invitee  on  the  pier  may  recover 
indemnity  from  the  sublessee  whose  neglect 
is  the  cause  of  the  accident  and  who  has 
possession  of  the  part  of  the  pier  where  the 
accident  occurs.  See  Oceanic  Steam  Nav. 
Co.  V.  Compania  Transatlantica  Espanola, 
134  N.  Y.  461,  31  N.  E.  987,  30  Am.  St.  Rep. 
685. 

3.  Liability  of  Lessee. 

The  lessee  in  possession  of  a  wharf,  dock, 
or  pier  is  liable  in  damages  to  a  person 
who  suffers  an  injury  by  reason  of  a  neglect 
to  keep  the  premises  in  a  safe  condition. 
King  V.  Cooney-Eckstein  Co.  reported,  in 
full,  post,  this  volume,  at  page  163;  Cooney- 
Eckstein  Co.  V.  King,  67  So.  918;  Gluck  v. 
Ridgewood  Ice  Co.  56  Hun  642,  9  N.  Y.  S. 


264,  affirmed  126  N.  Y.  728,  26  N.  5.  767; 
Joyce  V.  Martin,  16  R.  I.  658,  10  Atl.  620. 
See  also  Buchingham  v.  Fischer,  70  111.  121; 
DeGruy  v«  Aiken,  43  La.  Ann.  798,  9  So. 
747;  Campbell  v.  Portland  Sugar  Co.  62  Me. 
652,  16  Am.  R^.  603;  Swords  v.  Edgar,  59 
N.  Y.  28,  17  Am.  Rep.  295,  affirming  1 
Thomp.  &  G.  23.  Thus  in  Gluck  v.  Ridge- 
wood Ice  Co.  supra,  the  court  said:  ''It 
would  be,  undoubtedly,  true,  were  the  pier 
in  question  to  be  considered  as  the  private 
property  of  the  defendant,  no  recovery  could 
be  had,  because  the  deceased  was  not  upon 
the  pier  at  the  invitation  or  request  of  the 
defendant.  But  it  seems  to  be  reasonably 
well  settled  that  a  public  pier  in  the  city 
of  New  York  is  a  part  and  parcel  of  its 
public  streets,  and  that  the  defendant  has 
not  the  right  to  the  exclusive  use  thereof, 
but  that  the  public  have  also  the  right  to 
enter  upon  such  pier,  in  the  same  manner 
as  they  have  a  right  to  enter  upon  and  pass 
over  the  public  streets  of  the  city.  A  large 
number  of  cases  has  been  cited  by  the  coun- 
sel for  the  appellant  tending  to  show  that 
the  owner  of  land  owes  no  duty  to  a  person 
who  comes  upon  it  without  his  permission, 
and  who  is  thereby  a  trespasser.  But  in  the 
case  at  bar  the  deceased  was  not  a  trespasser 
in  coming  upon  this  pier,  because,  as  already 
stated,  it  is  part  and  parcel  of  the  public 
street.  He  was  entitled  to  pass  over  the 
same,  and  to  assume  that  it  was  in  such 
condition  that  he  could  safely  do  so.  If, 
therefore,  this  accident  happened  in  the  man- 
ner in  which  it  was  claimed  upon  the  part 
of  the  plaintiff,  namely,  because  of  a  hole 
existing  in  this  pier  which  remained  there 
for  a  long  period  of  time,  and  which  the 
defendant,  the  lessee  of  the  pier,  had  failed 
to  render  safe,  a  recovery  could  certainly 
be  had."  In  De  Gruy  v.  Aiken,  43  La.  Ann. 
798,  9  So.  747,  it  was  said  that  the  lessees 
of  the  wharves  of  a  city  were  liable  in  dam- 
ages to  a  person  injured  by  reason  of  the 
failure  to  repair  holes  in  Uie  flooring,  to 
mend  the  bulkheads  and  incline  heads  im- 
mediately after  the  need  of  the  repairs,  no 
notice  to  the  corporation  of  patent  defects 
being  essential  to  liability  especially  where 
the  lessees  were  under  contract  to  keep  the 
wharf  in  repair.  In  Cooney-Eckstein  Co.  v. 
King.  (FU.)  67  So.  918,  it  was  hejd  that 
an  averment  in  the  declaration  that  the  de- 
fendant '^ad  exclusive  control  and  manage- 
ment" of  a  wharf  was  sufficient  to  make  it 
liable  for  personal  injuries  occasioned  by 
the  defective  condition  of  the  wharf. 

IV,  Contributory  Negligence  of  Person 

Injured. 

Of  conrse  the  contributory  negligence  of 
a  person  injured  on  or  about  a  wharf,  dock, 
or  pier  precludes  him  from  recovering  dam- 
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ages  for  the  injury.  Grand  Tower  Mfg.  etc 
Co.  V.  Hawkins,  72  III.  386;  DeGruy  v.  Aiken, 
43  La.  Ann.  798,  9  So.  747 ;  Stewart  ▼.  New- 
port News,  etc.  R.  Co.  86  Va.  988,  11  S.  E. 
885.  See  also  York  ▼.  Canada  Atlantic 
Steamship  Co.  22  Can.  Sup.  Ct.  167;  Ander- 
son ▼.  The  E.  B.  Ward,  38  Fed.  44;  Plant 
inv.  Co.  V.  Cook,  74  Fed.  503,  41  U.  S.  App. 
109,  20  C.  C.  A.  625;  Cooney-Eckstein  Co.  v. 
King  (Fla.)  67  So.  918;  Jeffersonville  ▼. 
Gray,  165  Ind.  26,  74  N.  £.  611;  Cristadoro 
v.  Von  Behren,  119^  La.  1025,  44  So.  852; 
Campbell  v.  Portland  Sugar  Co.  62  Me.  552, 
36  Am.  Rep.  503;  Low  v.  Grand  Trunk  R. 
Co.  72  Me.  813,  39  Am.  Rep.  381 ;  Burke  ▼. 
St.  Louis  Southwestern  R.  Co.  120  Mo.  App. 
683,  97  S.  W.  981;  Swords  v.  Edgar,  59  N. 
Y.  28,  17  Am.  Rep.  295,  affirmmg  1  Thomp. 
&  C.  23,  Addenda;  Downes  v.  Elmira  Bridge 
Co.  179  N.  Y.  136,  71  N.  E.  743,  affirminff 
41  App.  Div.  339,  58  N.  Y.  S.  628;  Hart  v. 
Delaware,  etc.  R.  Co.  76  Hun  296,  27  N.  Y. 
S.  767 ;  Harris  v.  Bremerton,  reported  in  full, 
post,  this  volume,  at  page  160.  Thus  in  Grand 
Tower  Mfg.  etc.  Co.  v.  Hawkins,  supra, 
wherein  it  appeared  that  the  plaintiff  used 
an  unusual  mode  of  access  to  a  wharf  boat 
without  a  light  to  guide  him,  it  was  held 
that  his  gross  contributory  negligence  barred 
him  from  a  recovery,  the  court  saying:  "The 
law,  as  declared  by  this  court  through  a 
long  series  of  decisions,  is,  that,  although 
the  mere  fact  that  the  plaintiff  was  guilty 
of  contributory  negligence,  will  not,  of  itself, 
prevent  him  from  recovering  for  injuries 
caused  by  the  negligence  of  others,  yet  he 
cannot  recover  in  such  case  unless  his  negli- 
gence, as  compared  with  the  defendant's,  was 
slight,  and  that  of  the  defendant  was  gross. 
There  must  be  fault  on  the  part  of  the  de- 
fendant, and  no  want  of  ordinary  care  on 
the  part  of  the  plaintiff,  to  entitle  him  to 
recover.  .  .  .  We  are  unable  to  conceive 
upon  what  principle  appellant  can  be  held 
liable.  We  are  aware  of  no  duty  which  it 
owed  the  public  that  was  not  discharged.  It 
was  not  a  common  carrier  of  passengers,  or 
in  the  exercise  of  functions  from  which  the 
law  would  imply  a  duty  to  have  a  passway 
open  to  the  public  at  all  hours  of  day  and 
night  across  its  wharf  boat.  It  received  no 
compensation  from  passengers  for  the  Use 
of  its  boat,  and,  while  it  was  its  duty  to 
have  the  passway  safe  which  it  permitted 
the  public  to  use,  the  rights  of  the  public 
were  limited  to  that  passway,  and  its  use, 
when  kept  open  for  that  purpose.  They  can- 
not compel  appellant  to  maintain  passways 
for  passengers  over  and  around  every  part 
of  its  wharf  boat.  Appellee  was  guilty  of 
a  high  degree  of  negligence.  A  man  of  ordi- 
nary prudence  would  surely  have  restrained 
his  anxiety  until  the  steamboat  had  landed. 


and  would  then  scarcely  have  been  trying  to 
reach  it  by  an  unusual  mode  of  access,  with- 
out even  a  light  to  guide  him.  We  think  it 
clear,  from  the  evidence,  that  the  plaintiflf's 
own  reckless  imprudence  was  the  efficient 
cause  of  his  injury,  and  he  alone  must  there- 
fore bear  the  consequences."  Similarly  in 
DeGruy  v.  Aiken,  43  La.  Ann.  798,  9  So. 
747,  it  was  held  that  it  was  contributory 
negligence  for  a  man  while  waiting  at  night 
for  the  arrival  of  a  steamer  on  which  his 
daughter  was  a  passenger  to  leave  the  wharf 
proper  and  to  walk  down  the  incline  of  the 
apron  merely  for  the  sake  of  the  pleasure  of 
standing  in  the  breeze;  and  that  he  could 
not  recover  for  injuries  sustained  by  a  fall 
due  to  a  missing  plank.  The  court  said: 
"The  wharf,  proper,  was  safe  enough,  but  it 
was  highly  imprudent  to  leave  it  and  walk 
on  the  incline  in  the  nighttime.  This  in* 
dine  measures  thirty-five  feet  in  width  and 
has  a  fall  of  nine  feet.  It  is  not  a  moderate 
incline.  After  a  rain  it  is  dangerous  to  walk 
on  it.  It  had  rained  on  the  day  of  the  acci- 
dent. This  apron  is  built,  and  has  this  fall, 
with  unquestioned  approval.  Granted  that 
there  was  a  missing  plank,  as  alleged,  the 
plaintiff  increased  the  risk  of  an  accident  by 
venturing  on  it  in  the  nighttime.  If  in  the 
discharge  of  a  duty,  in  the  performance  of 
any  work  or  service,  an  accident  were  to 
happen,  because  of  a  missing  plank  on  this 
incline,  those  having  it  in  charge  would  be 
exposed  to  the  payment  of  damages,  but  the 
one  hazarding  himself  to  gratify  a  pleasure 
assumes  certain  risks;  to  recover,  it  must 
be  shown  that  the  defendants  were  guilty  of 
negligence;  that  a  dangerous  open  space  was 
left  for  some  time,  prior  to  the  accident, 
without  repair."  Likewise  in  Stewart  v. 
Newport  News,  etc.  R.  Co.  86  Va,  988,  11  S. 
E.  885,  it  was  held  that  an  engineer  on  a 
boat  lying  at  a  pier  waiting  to  be  loaded 
with  coal  who  was  familiar  with  the  con- 
struction of  the  premises  was  guilty  of  con- 
tributory negligence  in  selecting  a  dangerous 
passageway  in  preference  to  the  way  provided. 
The  court  said:  '*That  the  deceased  contrib- 
uted to  his  death  by  his  own  negligence  in 
this  case  is  clear.  (1)  He  was  the  chief 
engineer  of  a  steamship  which  was  constant- 
ly taking  in  coal,  and  as  it  was  his  business 
and  custom  to  go  on  these  piers  to  see  to 
the  weighing  of  the  necessary  coal  for  the 
ship,  it  is  not  unreasonable  to  suppose  that 
he  knew  that  these  chutes  were  uncovered,  as 
they  were  always  imcovered,  as  are  all  coal 
piers,  as  is  proved  by  the  evidence  in  this 
case.  (2.)  He  has  before  coaled  at  this  pier, 
perhaps  more  than  once.  His  face  was  fa- 
miliar to  the  health  officer.  He  therefore 
knew  that  these  chutes  at  this  pier  were  un- 
covered  generally,   and   always  before  this. 
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(3.)  He  certainly  knew  that  they  were  un- 
covered on  this  pier  at  this  time,  because  he 
was  distinctly  so  informed  by  the  health  of- 
ficer. (4.)  He  was  warned  to  wait  for  a 
guide,  that  his  trip  would  not  only  be  danger- 
ous, but  probably  useless,  unless  he  waited 
for  the  messenger,  who  would  be  sent  for  him 
to  give  him  notice  that  his  coal  was  ready, 
and  to  perform  the  very  important  part  of 
guiding  him  to  the  office  in  safety  over  these 
dangerous  ways.  He  chose  to  disregard  this 
caution,  and  so  neglected  wholesome  safe- 
guards. (6.)  When  leaving  the  office, 
where  Iw  really  had  none  but  a  pretended 
mission,  he  saw  safe  planked-ways,  one  on 
each  side  of  the  track,  which  he  declined 
to  use,  and  walked  upon  the  track,  which 
he  knew  to  be  honeycombed  with  open  chutes. 
(6.)  When  he  reached  the  chute  in  question, 
which  was  wide  open  and  under  the  full 
blaze  of  an  electric  lights  which  plainly 
showed  it  to  all  who  chose  to  look,  he  neglect- 
ed to  use  his  eyes,  and  walked  into  it,  and 
to  his  death;  when,  by  the  simple  precaution 
of  looking  where  he  stepped,  he  would  have 
been  saved  from  all  harm.  This  negligence 
on  his  part  was  of  the  grossest  character. 
Why  he  did  not  look  where  he  was  walking, 
and  where  he  was  looking,  will  forever  be 
unexplained ;  but  that  his  own  negligence  was 
the  proximate  cause  of  the  injury  which  he 
received,  without  which,  the  injury  would 
not  have  happened  to  him  is  clear,  and  he 
is  not  entitled  to  recover  damages  from  an- 
other for  an  injury  caused  by  himself." 

However,  a  person  unlawfully  on  a  pier  has 
the  right  to  assume,  as  against  tliose  bound 
to  maintain  the  pier  in  good  condition,  that 
it  is  in  a  fair  and  ordinary  state  of  security 
and  strength,  and  able  to  sustain  all  the 
weights  to  which  such  a  structure  is  usual- 
ly subjected,  and  before  contributory  negli- 
gence can  be  imputed  to  him  the  contrary 
must  come  to  his  knowledge.  Swords  v. 
Edgar,  69  N.  Y.  28,  17  Am.  Rep.  295,  affirm- 
ing 1  Thomp.  &  C.  23,  Addenda.  And  it  is 
not  contributory  negligence  for  the  driver  of 
a  loaded  wagon  in  the  waning  twilight  to 
fail  to  observe  a  small  hole  in  a  place  where 
he  has  the  right  to  expect  secure  footing  and 
where,  but  for  the  dereliction  of  the  defend- 
ants, he  would  find  it.  Campbell  v.  Portland 
Sugar  Ck>.  62  Me.  552,  16  Am.  Rep.  503.  It 
has  been  held  that  where  the  open  space  be- 
tween two  floats  used  as  a  wharf  was  so 
apparent  at  the  time  that  one  could  readily 
see  it  and  thus  be  reminded  of  the  danger, 
contributory  negligence  could  be  imputed  to 
a  person  familiar  with  the  construction;  but 
that  momentary  forgetfulness  might  absolve 
one  from  the  charge  of  contributory  negli- 
gence when  the  danger  was  so  hidden  as  not 
of  itself  to  be  a  reminder  of  its  existence  to 
one  coming  within  its  presence,  since  mere 


forgetfulness  of  hidden  danger  with  wliich 
one  may  be  acquainted  does  not  necessarily, 
as  a  matter  of  law,  constitute  contributory 
negligence.    Harris  v.  Bremerton,  reported  in 
full,  post,  this  volume,  at  page  160.    In  Jeffer- 
Bonville  v.  Gray,  165  Ind.  26,  74  N.  E.  611, 
wherein  it  appeared  that  the  defective  con- 
dition of  a  wagonway  on  a  wharf  was  open 
to  ordinary  observation  but  was  not  in  fact 
seen  by  the  plaintiff  who  was  injured  by  the 
overturning  of  his  wagon  loaded  with  hay,  it 
was  held  that  he  was  not  guilty  of  such  con- 
tributory negligence  as  to  bar  a  recovery. 
The  court  said:     "It  is  true  the  answers  to 
the  interrogatories  show  that  the  jury  found 
that   the  condition  of   said   wagonway   was 
open  to  ordinary  observation  by  persons  on 
vehicles  passing  over  the  same,  and  that  vehi- 
cles could  not  by  the  exercise  of  care  be  safe- 
ly hauled  over  said  wagonway,  but  it  was 
also   found   that   appellee   did   not   see   the 
condition  of  said  wagonway,  nor  did  he  see 
his  horse  step  into  the  hole  in  said  way,  and 
could  not  see  the  same  because  he  was  sitting 
three  or  four  feet  back  on  his  load.    There 
are   no  answers  showing  that  the   position 
occupied    by   appellee   on    the   load   of   hay 
was  not  a  proper  one,  nor  that  there  was 
any  place  on  either  side  of  said  hole  that 
he  could  have  driven,  nor  that  he  was  not 
exercising  ordinary  care  in  so  driving.     The 
further   point  is  made  that  appellee   could 
have  driven  his  wagon  along  said  wagonway 
without  going  upon  the  cinder  footway,  be- 
cause there  was  a  space  of  six  feet  between 
said   cinder   footway   and   the   end   of   said 
west  apron  of  the  ferry  dock,  and  the  wheels 
of  appellee's  wagon  were  only  five  feet  apart. 
Said  answers  of  the  jury  do  not  show  what 
the  conditions  were  in  the  space  mentioned, 
nor  that  the  roadway  ran  in  this  space,  nor 
is  there  anything  in  said  answers  to  indi- 
cate which  end  of  the  apron  is  referred  to, 
nor  the  direction  the  measurement  refers  to, 
whether  up  or  down  the  river,  nor  that  ap- 
pellee could  have  driven  through  said  space. 
It  is  clear,  under  the  rule  heretofore  stated, 
that  said  facts  are  not  in  irreconcilable  con- 
flict with   the  general   verdict,  which   found 
that  appellee  was  not  guilty  of  contributory 
negligence."     And   in    Low  v.   Grand   Trunk 
R.  Co.  72  Me.  313,  39  Am.  Rep.  331,  it  was 
held   that   a  customs   oflicer   who   was   on   a 
wharf  in  search  of  a  smuggler  and  who  was 
injured  by  falling  into  a  gangway  was  not 
precluded  from  recovering.     For  the  defend- 
ant it  was  argued  that  "if  the  night  is  light 
enough    to   see  the   gangway,   no  railing  or 
light    is   necessary    to    enable    a    person    to 
avoid  it,  and  if  the  night  is  too  dark  to  al- 
low of  its  being  seen,  then  a  person  groping 
around  in  the  dark  and  unconsciously  walk- 
ing into  it  is  guilty  of  Euch  negligence  as  to 
preclude  him   from   recovering."     The  court 
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said:  ''The  idea  seems  to  be  that  there  is 
no  necessity  for  any  precaution  on  the  part 
of  the  wharf  owners,  because  constant  vigi* 
lance  on  the  part  of  those  who  come  there 
when  it  is  light  enough  to  see  the  danger 
will  enable  them  to  avoid  it;  and,  duty  or 
no  duty,  they  must  not  come  without  a  light 
in  the  nighttime,  or  they  will  be  set  down 
as  wanting  in  ordinary  care,  and  so  forfeit 
their  right  to  protection  or  compensation. 
The  argument  establiehes,  if  anything^  too 
much.  The  questions  are  not  of  a  character 
to  be  disposed  of  by  a  little  neat  logic.  .  .  . 
Bis  duty  carried  him  there  in  consequence 
of,  and  in  connection  with  the  business  which 
def^idants  had  established  there.  The  jury 
probably  thought  that  if  he  went  as  a  section 
of  a  torchlight  procession  he  might  as  well 
have  stayed  at  home;  that  he  was  not  in 
search  of  an  honest  man,  and  had  no  need  of 
a  lantern;  that  it  would  take  a  cordon  of 
custom  house  officers,  exhibiting  themselves 
with  lanterns,  numerous  enough  to  surround 
the  vessel  constantly  from  the  time  she 
hauled  into  the  wharf  till  she  was  unloaded, 
to  prevent  the  mischief,  while  prudently  con- 
ducted observation  by  one  or  two  watching 
at  the  right  times  and  seasons  without  mak- 
ing their  presence  known,  would  answer  the 
same  purpose.  Seeing  that  the  defendants 
did  owe  a  duty  to  the  public  officer,  and  see- 
ing too  how  easily  they  miglit,  to  all  appear- 
ance, by  a  little  precaution,  have  prevented 
his  being  made  a  cripple,  if  tl^e  'practical 
men'  before  whom  the  case  was  tried  made 
allowances  for  the  liability  of  the  human 
senses  to  deception  in  a  dim  light,  and  ac- 
quitted him  of  a  want  of  ordinary  care  in 
the  premises,  we  are  not  satisfied  that  the 
conclusion  they  reached  on  this  question  of 
contributory  negligence,  is  so  plainly  un- 
justifiable as  to  'require  us  to  send  the  case 
to  a  new  trial." 
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WliarTea  *-  Personal  Imjury  from  Do- 
,     foot  —  Liability. 

In  an  action  for  personal  injury  from 
falling  into  the  open  space  between  the  two 
floats  constituting  a  public  municipal  dock, 
it  is  held  that  the  city's  negligence  was  for 
the  jury. 

[See  note  at  end  of  this  case.] 


Same. 

Evidence,  in  an  action  for  falling  into 
opening  in  municipal  dock,  held  to  make  the 
plaintiif' s  contributory  negligence  a  qucbtion 
for  the  jury. 

[See  note  at  end  of  this  case.] 

Contributory  Negligence  —  Forgetfnl- 
ness  of  Known  Danger. 

Momentary  forgetfulness  of  a  danger  so 
hidden  as  not  of  itself  to  be  a  reminder  of 
its  existence  to  one  coming  within  its  pres- 
ence does  not,  as  a  matter  of  law,  constitute 
contributory  negligence. 

[See  Ann.  Cas.  1913D  36.] 

Wbarrea  —  Personal  Injnry  from  De« 
feet  —  Liability. 

Where  a  city  maintained  a  floating  public 
dock  for  the  landing  of  launches  and  small 
water  craft  by  da^  and  night,  and  extended 
an  implied  invitation  to  the  public  to  use  it, 
plaintiff's  failure  to  pay  the  required  wharf- 
age for  landing  his  launch  does  not  make  him 
a  trespasser,  so  as  to  affect  his  right  of  ac- 
tion against  the  city  for  personal  injury  from 
all^d  negligent  maintenance  of  the  dock. 

[See  note  at  end  of  this  case.] 

Appeal  —  Record  —  Neeessity  of  Sbow- 
ing  Exceptions. 

Where  no  exception  to  instructions,  given 
or  refused,  appears  in  the  statement  of  facts, 
they  will  not  be  reviewed. 

Incorporating    Instmctions    by    Refer- 
ence. 

A  bill  of  exceptions  referring  to  purported 
instructions  by  number  only,  where  no  num- 
bered instructions  appeared  in  the  record, 
did  not  sufficiently  identify  the  instructions 
sought  to  be  reviewed. 

Trial    —    Instructions    Given    in    Sub- 
stance. 

There  is  no  error  in  the  refusal  of  re- 
quested instructions,  where  they  are  given  in 
substance,  and  in  so  far  as  the  facts  of  the 
case  call  for  instructions  upon  the  matters 
therein  requested. 

Appeal  from  Superior  CouHp,  Kitsap 
county:     Fbench,  Judge. 

Action  for  damages.  E.  T.  Harris,  plain- 
tiff, and  City  of  Bremerton,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals.  The 
facts  are  stated  in  the  opinion.    Atfibmicd. 

Jos.  W,  Carr  for  appellant. 
Vince  H,  Fahen  and  C.  D.  Sutton  for  re- 
spondent. 

[65]  Pabker,  J.— The  plaintiff,  E.  T. 
Harris,  commenced  this  action  in  the  superior 
court  for  Kitsap  county,  seeking  recovery  of 
damages  which  he  alleged  resulted  to  him 
from  the  negligence  of  the  defendant  city  in 
the  maintenance  of  a  floating  public  wharf 
used  for  the  landing  of  launches  and  other 
small  water  craft.  Trial  before  the  court 
and  a  jury  resulted  in  a  verdict  and  judg- 
ment against  the  city,  from  which  it  has 
appealed  to  this  court. 
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The  city  maintams  a  floating  wharf  lor 
the  use  of  the  public  at  which  small  water 
craft  land  to  receire  and  discbarge  passen- 
gers. The  wharf  consiste  of  two  floats,  each 
being  sixteen  feet  wide  and  approximately 
forty  feet  long.  They  lie  end  to  end  and  pro- 
ject from  the  shore  into  deep  water.  They  are 
held  in  place  by  piles  so  as  to  permit  their 
rising  and  falling  with  the  tide.  Between 
the  two  floats  there  is  a  space  of  about  eigh- 
teen inches.  In  this  space  there  are  two 
pile8>  each  near  the  outer  edges  of  the  floats. 
The  floats  are  held  in  place  by  these  piles 
and  two  chains,  fastening  the  floats  together 
near  their  outer  edges  just  outside  the  piles. 
There  was  at  the  time  here  involved  an  apron 
about  five  feet  wide  covering  a  portion  of 
this  open  space  between  the  floats  and  the 
piles,  so  that  on  each  side  between  the  apron 
and  the  piles  there  was  an  open  space  of 
water  of  about  one  and  one-half  by  four  feet. 
These  spaces  were  not  protected  by  railii^g 
or  otherwise.  Tliere  was  an  electric  light 
some  twenty-five  feet  distant  from  the  wharf 
at  right  angles  thereto,  opposite  this  open 
space  and  the  piles,  so  situated  that  it  threw 
the  shadow  of  one  of  the  piles  over  the  open 
spaces  between  the  floats,  rendering  them  not 
readily  discernible  at  night  to  one  passing 
over  the  wharf.  The  [66]  wharf  was  evident- 
ly contemplated  to  be  used  by  the  public  in 
the  night  as  well  as  in  the  day,  and  the  light 
was  evidently  for  the  purpose  of  lighting  this 
wharf  as  well  as  another  municipal  wharf 
on  and  near  the  edge  of  which  it  was  placed. 
The  maintenance  of  the  floating  wharf  in 
this  manner,  rendering  the  open  space  dan- 
gerous at  night,  is  the  alleged  negligence  of 
the  city  complained  of. 

At  the  time  respondent  was  injured,  he 
was  operating  a  launch  for  hire,  being  engaged 
in  ferrying  passengers  between  Port  Orchard 
and  Bremerton  and  other  points  in  that 
neighborhood.  He  had  landed  his  launch  at 
the  wharf  to  receive  and  discharge  passengers 
some  flve  or  six  times  only,  the  wharf  being 
open  to  the  public  only  a  short  time.  He 
had  never  actually  been  upon  the  wharf, 
though  he  knew  in  a  general  way  of  the 
manner  of  its  construction  and  of  the  open 
spaces  and  apron  between  the  two  floats  of  the 
wharf.  On  the  night  of  April  6,  1913,  about 
ten-thirty  o'clock,  he  landed  at  the 'wharf 
with  his  launch.  He  stepped  from  the  launch 
npon  the  wharf  and,  evidently  with  the  view 
of  reaching  the  bow  of  his  launch  and  tying 
it  to  the  wharf,  walked  along  the  wharf  and 
fell  into  one  of  the  open  spaces  between  the 
floats,  breaking  one  of  his  legs  and  receiving 
other  severe  injuries  of  which  he  now  com- 
plains. He  apparently  momentarily  forgot 
the  open  space  between  the  floats,  and,  it 
then  being  in  the  shadow  of  the  pile,  he  did 
not  see  it  and  was  not  reminded  of  it.  There 
Ann.  Cas.  101 6C. — 11. 


is  some  evidence  tending  to  show  that  the 
city  knew  of  the  danger  of  these  open  spaces 
in  the  shadow  of  the  pile  at  night,  and,  also, 
that  it  knew  of  other  persons  having  been 
injured  by  falling  into  them. 

Some  contention  is  made  that  the  evidence 
was  not  sufficient  to  support  the  conclusion 
that  the  city  was  negligent  in  th6  mainte- 
nance of  the  wha^f  with  the  open  space  there- 
in. We  think  this  contention  cannot  be 
sustained  as  a  matter  of  law,  in  view  of  the 
hidden  danger  which  existed  because  of  the 
open  spaces,  and  their  not  being  readily  ob- 
servable at  night  by  reason  of  the  shadow 
of  the  pile  being  thrown  upon  [67]  them,  and 
the  fact  that  people  would  necessarily  have 
to  walk  so  close  to  them  in  passing  along 
the  wharf.  These  facts,  we  tliink,  made  the 
question  of  the  city's  negligence  one  for  the 
jury  to  determine.  Gregg  v.  King  .County,  80 
Wash.  196,  141  Pac.  340. 

It  is  also  contended  that  respondent  was 
guilty  of  contributory  negligence,  in  the  light 
of  his  knowledge  of  the  manner  of  the  con- 
struction of  the  wharf.  We  are  unable  to 
so  decide  as  a  matter  of  law.  If  the  open 
space  bad  been  so  apparent  at  the  time  that 
one  could  have  readily  seen  it  and  thus  been 
reminded  of  the  danger,  there  would  possibly 
be  merit  to  this  contention,  but  momentary 
forgetfulness  may  absolve  one  from  the  charge 
of  contributory  negligence  when  the  danger  is 
so  hidden  as  not  of  itself  to  be  a  reminder 
of  its  existence  to  one  cojmug  within  its 
presence.  We  have  repeatedly  held  that  mere 
forgetfulness  of  hidden  danger  with  which 
one  may  be  acquainted  does  not  necessarily, 
as  a  matter  of  law,  constitute  contributory 
negligence.  Jordan  ▼.  Seattle,  26  Wash.  61, 
66  Pac.  114;  Williams  v.  Ballard  Lumber  Co. 
41  Wash.  338,  83  Pac.  323;  Blankenship  v. 
King  County,  68  Wash.  84,  122  Pac.  616,  40 
L.R.A.(N.S.)   182. 

It  is  contended  that  the  trial  court  erred 
in  rulings  made  upon  the  pleadings  and  in 
excluding  evidence  which  in  effect  eliminated 
from  the  case  the  question  of  respondent's 
being  a  trespasser  upon  the  wharf  at  the  time 
he  was  injured,  which  question  counsel  for 
the  city  sought  to  bring  into  the  case  with 
the  view  of  defeating  respondent's  right  of 
recovery.  The  fact  thus  sought  to  be  proven 
was,  in  substance,  that  the  city  required  all 
persons  operating  launches  or  boats  for  .hire 
to  pay  wharfage  for  the  privilege  of  landing 
at  the  wharf,  and  that  respondent  had  failed 
to  make  such  payment  and  therefore  had  no 
right  to  land  his  launch  there.  The  law 
which  regards  the  maintenance  of  a  whairf 
for  the  use  of  the  public  as  an  invitation  to. 
all  persons  to  go  upon  it  who  may  have  use 
for  it  is  stated  in  40  Cyc.  917,  as  follows: 

[68]  "The  keeping  of  a  pier,  built  into  or 
adjacent  to  navigable  waters  for  the  purpose 
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of  loading  and  unloading  vessels,  gives  a 
general  license  to  all  persons  to  go  upon  and 
use  it  in  the  manner  and  for  the  purposes 
contemplated;  and  so  long  as  it  is  kept  open, 
the  duty  rests  upon  the  occupant  or  owner  of 
keeping  it  in  a  safe  condition  so  that  those 
having  a  lawful  right  can  go  upon  it  without 
incurring  risk  of  injury.  Consequently  if  a 
person,  when  properly  on  the  wharf,  in  the 
exercise  of  reasonable  care  and  diligence,  sus- 
tains injury  through  a  defect  in  the  wharf, 
he  is  entitled  to  recover,  unless  the  defect  was 
so  hidden  and  concealed  that  it  could  not  be 
discovered  by  such  examination  and  inspec- 
tion as  the  construction,  uses,  and  exposures 
of  the  wharf  reasonably  required.  Plaintiff's 
right  of  action  in  such  a  case  arises  from  the 
duty  which  the  law  imposes  on  the  owner  or 
occupant  to  keep  the  wharf  safe,  so  long  as 
he  should  permit  it  to  be  open  and  used,  and 
not  from  any  contract  between  them." 

In  view  of  the  public  use  to  which  the 
wharf  was  admittedly  intended  by  the  city, 
and  the  implied  invitation  to  the  public  to 
go  upon  it  and  use  it,  we  think  that  the  mere 
fact  that  the  respondent  had  not  paid  the 
wharfage  did  not  render  him  a  trespasser  to 
the  extent  that  thereby  he  lost  such  right  of 
protection  against  personal  injuries  received 
through  the  city's  negligience  when  he  was 
upon  the  wharf  as  other  members  of  the  pub- 
lic had.  It  may  be  that  the  city  could  have 
prevented  him  from  landing  his  launch  at 
the  wharf  without  first  paying  the  wharfage, 
but  the  city  did  not  do  so.  We  think  that 
whatever  failure  there  may  have  been  on 
the  part  of  the  respondent  to  pay  for  this 
privilege,  it  did  not  affect  his  rights  sought 
to  be  enforced  in  this  action.  Petersburg  v. 
Applegarth,  28  Grat.  (Va.)  321,  26  Am.  Rep. 
357;  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am. 
Rep.  296;  Lowe  v.  Salt  Lake  City,  13  Utah 
91,  44  Pac.  1050,  57  Am.  St.  Rep. '708. 

Counsel  for  th6  city  contends  that  the  trial 
court  erred  in  giving  instructions  to  the 
jury.  We  do  not  find  in  the  statement  of 
facts  any  exception  to  the  instructions  com- 
plained of.  Under  our  decisions  in  Coffey  v. 
Seattle  Electric  Co.  59  [69]  Wash.  686,  109 
Pac.  202,  and  State  v.  Peeples,  71  Wash.  451, 
129  Pac.  108,  this  would  seem  to  preclude 
inquiry  upon  our  part  touching  such  claimed 
errors,  since  under  those  decisions  there  seems 
to  be  no  way  of  proper  preservation  of  such 
question  for  our  review  except  by  bill  of 
exceptions  or  statement  of  facts.  We  find 
among  the  clerk's  files  certified  here  a  paper 
purporting  to  be  the  city's  exceptions  to  the 
instructions  complained  of,  and  by  indorse- 
ment of  the  trial  judge  thereon  these  excep- 
tions appear  to  have  been  allowed  by  him 
before  the  return  of  the  jury  to  render  their 
verdict.     It  could  be  well  argued  that  this 


is  not  a  bill  of  exceptions  binding  upon  the 
respondent  properly  preserving  these  ques- 
tions for  review  here,  in  the  light  of  Rem.  ft 
Bal.  Code,  §§  389,  391  (P.  C.  81,  §§  685, 
689 ) ,  prescribing  the  notice,  time  and  manner 
of  certifying  a  bill  of  exceptions  or  state- 
ment of  facts.  However  this  may  be,  these 
purported  exceptions  refer  to  supposed  in- 
structions by  number  only,  and  there  are  no 
niunbered  instructions  in  the  record  before 
us  given  by  the  court.  It  seems,  therefore, 
quite  clear  to  us  that  these  claimed  errors 
in  the  giving  of  instructions  do  not  refer 
to  instructions  sought  to  be  reviewed,  with 
such  certainty  as  to  enable  us  to  notice  them, 
aside  from  the  question  of  the  exceptions  not 
being  otherwise  properly  preserved  by  bill  of 
exceptions  or  statement  of  facts  in  the 
record.  The  exceptions  do  not  tell  us  what 
instructions  were  called  to  the  trial  court's 
attention  and  claimed  to  be  erroneous. 

By  this  same  method  of  identification,  ap- 
pellant's counsel  had,  in  the  same  paper  only, 
attempted  to  except  to  the  refusal  of  the  court 
to  give  certain  instructions  requested  by  him 
to  be  given.  Of  these  claimed  errors  we  think 
it  is  sufficient  to  say  that  we  have  carefully 
read  all  these  requested  instructions  and  are 
clearly  of  the  opinion  that  they  were  given 
in  substance  in  so  far  as  the  facts  of  the 
case  call  for  instructions  upon  matters  there* 
in  requested.  In  connection  with  these 
claimed  errors,  we  also  pass  the  question  of 
the  proper  preservation  of  exceptions  to  the 
refusal  of  the  court  [70]  to  give  these  in- 
structions, because  of  the  failure  to  have  such 
exceptions  included  in  a  bill  of  exceptions  or 
the  statement  of  facts. 

Contention  is  made  that  the  verdict  of 
the  jury  is  excessive  to  the  extent  that  it 
evidences  prejudice  and  passion  on  the  part 
of  the  jury.  We  deem  it  sufficient  to  say 
that  careful  review  of  the  evidence  convinces 
us  that  the  verdict  of  the  jury  should  not  be 
disturbed  upon  this  ground. 

The  judgment  is  affirmed. 

Morris,  C.  J.,  Holcomb,  Mounts  and  Chad- 
wick,  JJ.,  concur. 


NOTE. 

It  is  well  settled  that  a  municipality,  as 
is  held  in  the  reported  case,  is  liable  in  dam- 
ages to  a  person  injured  on  account  of  ita 
negligence  in  the  maintoiance  of  a  wharf, 
to  the  use  of  which  he  is  entitled  by  virtue  of 
the  implied  invitation  of  the  public.  For  a 
full  treatment  of  the  subject  of  injuries  to 
persons  on  or  about  wharves,  docks,  or  piers, 
see  the  note  to  Gregg  v.  King  County,  report- 
ed ante,  this  volume,  at  page  185. 
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KING  y.  COONfiY-ECKSTEIN  CO.  US 

dff  Fla,  tis. 

Error    to    Circuit   Court,    DuyoI    county: 
Call,  Judge.  ' 


OOOmBY-SCKSTEIlf  COMPAHT. 


Florida  Supreme  Court— November  4,  1913. 


ee  Fla.  246;  08  So,  669. 


WKarres  —  Pemomal  Injury  from  De- 
feet  —  Idability  of  Lessee. 

At  common  law  the  tenant  and  occupier 
of  a  wharf  is  bound,  as  between  himself  and 
the  public,  to  keep  the  premises  in  such  con- 
dition that  they  will  be  reasonably  safe  for 
persons  who  go  lawfully  upon  the  premises, 
by  express  or  implied  invitation;  and  such 
tenant  or  occupier  is  prima  facie  liable  for 
damages  caused  by  defects  in  or  dangers  on 
the  premises  that  reasonably  could  *have  been 
avoided  by  appropriate  care  taken  by  the 
tenant  or  occupier.  This  is  the  law  even 
though  the  lessor  covenanted  td*  keep  the 
premises  in  repair. 

[See  note  at  end  of  this  case.] 


Same. 

The  liabilitv  of  the  lessee  in  damages  for 
injuries  to  others  caused  by  unsafe  premises 
is  grounded  upon  his  duty  in  being  the  occu- 
pant to  keep  the  wharf  in  reasonably  safe 
condition  for  those  M'ho  go  thereon  by  ex* 
press  or  implied  invitation. 

[See  note  at  end  of  this  case.] 

Same. 

The  common-law  rule  of  liability  of  lessees 
who  have  control  or  occupancy  of  a  ■  wharf, 
for  injuries  caused  by  the  defective  or  dan- 
gerous condition  of  the  premises  where  such 
defective  or  dangerous  condition  reasonably 
should  have  been  known  to  and  remedied  by 
the  occupying  tenant,  is  in  force  in  this  state. 

[See  note  at  end  of  this  case.] 

Trial  —  Bireotion  vt  Verdiet  —  Ineafli- 
cieaey  of  Evidemee. 

A  verdict  for  the  defendant  should  never 
be  directed  by  the  court,  unless  it  is  clear 
that  there  is  no  evidence  whatever  adduced 
that  could  in  law  support  a  verdict  for  the 
plaintiff.  If  there  is  evidence  tending  to 
prove  the  issue,  and  sufficient  to  show  liabili- 
ty, it  should  be  submitted  to  the  jury  as  a 
question  of  fact  to  be  determined  by  them, 
and  not  taken  from  the  jury  and  passed 
upon    by   the    court   as   matter   of    law. 

Damaees  —  Personal  Injury  —  Measure 
of  Damages. 

The  damages  recoverable  in  actions  for 
personal  injuries  are  for  aU  the  legal  and 
natural  consequences  proximately  resulting 
from  the  negligence  alleged,  though  the  par- 
ticular form  or  nature  of  the  results  were 
not  contemplated  or  foreseen. 

HegUsenoe  — •  AffirmatiTO  Defenses. 

Assumption  of  risk  and  contributory  negli- 
gence when  available  are  affirmative  defenses. 


/ 


Action  for  damages.  Ed  King,  plaintiff, 
and  Cooney-Eckstein  Company,  defendant. 
Judgment  for  defendant.  Plaintiff  brings 
error.  The  facts  are  stated  in  the  opinion. 
Reversed. 

Bryan  d  Carson  for  plaintiff  in  error. 
John  E,  d  Julian  Bartridge  for  defendant 
in  error. 

[248]  Whitfeld,  J. — In  an  action  to  re- 
cover compensatory  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  corporation,  the 
court  directed  a  verdict  for  the  defendant;, 
and  to  a  judgment  rendered  on  the  verdict,, 
the  plaintiff  took  writ  of  error. 

It  appears  that  the  defendant  was  the  leasee 
of  a  wharf  or  dock,  which  tlie  lessor  cove- 
nanted  "to  keep  in  usual  repair;"  that  the 
lessor  reserved  "the  right  to  discharge  at  said 
dock  one  or  more  vessels  each  year"  and 
also  the  privilege  of  "loading  or  unloading 
its  lighter  over  said  leased  premises  without 
charge;"  that  more  than  two  years  after  the 
lease  began  a  decayed  plank  in  the  dock  gave 
way  under  a  truck  containing  lumber,  there- 
by injuring  the  plaintiff  who  was  carrying 
the  lumber  to  a  ship  being  loaded  at  the  dock; 
that  the  defect  in  the  plank  was  not  patent 
to  casual  observation,  but  could  have  been 
seen  by  a  reasonably  careful  inspection. 

It  does  not  appear  that  any  one  other 
than  the  lessee  was  in  control  of  or  occupied 
the  wharf  or  dock  at  the  time  of  the  injury, 
even  though  the  loading  of  the  vessel  may 
not  have  been  under  the  direction  of  the 
defendant  lessee.  The  occupancy  and  con- 
trol of  the  dock  and  the  [249]  liabilities  in- 
cident thereto  were  apparently  that  of  the 
lessee  in   possession   under  the   lease. 

For  the  defendant  in  error  it  is  contended 
that  the  lessor  and  not  the  lessee  is  .liable 
for  injuries  caused  by  the  defective  condition 
of  the  wharf  or  dock.  This  contention  ignores 
the  fact  that  both  the  lessor  and  the  lessee 
mav  be  liable  under  certain  circumstances 
and  that  prima  facie  the  liability  rests 
primarily  upon  the  one  in  actual  occupancy 
and  control  of  the  premises. 

At  common  law  the  tenant  and  occupier  of 
premises  is  boimd,  as  between  himself  and 
the  public,  to  keep  the  premises  in  such  con- 
dition that  they  will  be  reasonably  safe  for 
persons  who  go  lawfully  upon  the  premises 
by  express  or  implied  invitation;  and  such 
tenant  or  occupier  is  prima  faSte  liable  for 
damages  caused  by  defects  in  or  dangers  on 
the  premises  that  reasonably  could  have  been 
avoided  by  appropriate  care  taken  by  the 
tenant  or   occupier.     This   is   the  law  even 
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though   the   lessor   covenanted   to  keep   the 
premises  in  repair. 

The  liability  of  the  lessee  is  grounded  upon 
his  duty  in  being  the  occupant  to  keep  the 
premises  in  reasonably  safe  condition  for 
those  who  go  thereon  by  express  or  implied 
invitation.  See  1  Thompson  on  Neg.  Sec. 
■'154  et  seq.;  Keeler  v.  Lederer  Realty  Corp. 
26  R.  I.  524,  59  Atl.  865;  Hussey  v.  Ryan, 
64  Md.  426,  2  Atl.  729,  64  Am.  Rep.  772; 
Abbott  V.  Jackson,  84  Me.  449,  24  Atl.  900; 
24  Cyc.  1125. 

The  common  law  rule  of  liability  of  lessees 
who  have  control  or  occupancy  of  premises, 
for  injuries  caused  by  the  defective  or  dan- 
gerous condition  of  the  premises  where  such 
defective  or  dangerous  condition  reasonably 
should  have  been  known  to  and  remedied  by 
the  occupying  tenant,  is  in  force  in  this 
State. 

A  verdict  for  the  defendant  should  never 
be  directed  by  the  court,  unless  it  is  clear 
that  there  is  no  evidence  whatever  [250]  ad- 
duced that  could  in  law  support  a  verdict  for 
the  plaintiff.  If  there  is  evidence  tending  to 
prove  the  issue,  and  sufficient  to  show  lia- 
bility, it  should  be  submitted  to  the  jury  as 
8  question  of  fact  to  be  determined  by  them, 
and  not  taken  from  the  jury  and  passed 
upon  by  the  court  as  matter  of  law. 
Atlantic  Coast  Line  R.  Co.  v.  Pelot,  62  Fla. 
121,  56  So.  496;  Southern  Express  Co.  v. 
Williamson,  66  Fla.  286,  63  So.  433,  decided 
this  term. 

The  damages  recoverable  in  actions  for  per- 
sonal injuries  are  for  all  the  legal  and  natur- 
al consequences  proximately  resulting  from 
the  negligence  alleged,  though  the  particular 
form  or  nature  of  the  results  were  not  con- 
templated or  foreseen.  Hussey  v.  Ryan,  64 
Md.  426,  2  Atl.  729,  54  Am.  Rep.  772. 

Evidence  was  adduced  showing  that  the 
defendant  was  a  lessee  of  the  wharf  or  dock; 
that  the  plaintiff  was  lawfully  upon  the  dock, 
and  apparently  without  his  fault,  was  in- 
jured J^ecause  of  the  defective  condition  of  the 
wharf  or  dock  owing  to  a  decayed  plank  in 
the  floor  thereof  over  which  plaintiff  rightly 
passed  with  lumber  in  loading  a  vessel,  when 
the  defendant  by  ordinary  care  could  have 
known  of  and  remedied  the  defect,  and  there 
was  apparently  no  reason  for  the  plaintiff 
to  apprehend  danger  to  himself. 

The  plaintiff  did  not  assume  the  risks  in- 
cident to  the  negligence  of  the  lessee  in  not 
having  the  dock  in  safe  condition,  when  the 
danger  was  not  obvious  and  was  unknown  to 
the  plaintiff.  Assumption  of  risk  and  contrib- 
utory negligence  when  available  are  affirma- 
tive defenses;  and  neither  appears  in  the 
evidence. 

The  injuries  sustained  by  the  plaintiff  are 
apparently  a  natural  and  proximate  result 


of  the  defendant's  n^ligence  in  not  exercis- 
ing due  care  to  keep  the  dock  in  a  reasonably 
safe  condition. 

A  verdict  for  the  plaintiff,  on  the  evidence 
would  not  [251]  have  been  imlawful;  and 
for  the  error  in  directing  a  verdict  for  the 
defendant  the  judgment  is  reversed. 

Shackleford,  C.  J.,  and  Taylor,  CockreU 
and  Hocker,  JJ.,  concur.. 

On  REHEABmo. 

(December  10,  1913.) 

Peb  Cttbiak. — In  a  petition  for  rehearing 
it  is  suggested  that  the  defendant  corpora- 
tion leased  the  dock  and  placed  thereon  cer- 
tain lumber  to  be  transported  by  ship;  that 
the  placing  of  the  lumber  on  the  dock  con- 
stituted a  delivery  by  the  defendant  to  the 
nhip  and  clefendant  did  nothing  toward  the 
loading  of  the  lumber  on  the  ship,  but  a  con- 
tractor was  employed  by  the  ship  to  place  the 
lumber  on  the  ship,  and  this  contractor  em- 
ployed the  plaintiff  to  assist  in  loading  the 
lumber  on  the  ship,  therefore  the  ship  as- 
sumed the  duty  of  providing  a  safe  place  for 
its  agents  or  servants  to  work,  and  the  de- 
fendant lessee  of  the  dock  is  not  liable  in 
damages  for  the  injury  to  the  plaintiff  caused 
by  a  defect  in  the  floor  of  the  dock  which 
might  have  been  seen  by  a  reasonably  care- 
ful inspection. 

The  liability  of  the  defendant  is  based  upon 
the  fact  that  it  was  the  lessee  of  the  dock 
having  the  use  thereof  and  did  use  it  in  plac- 
ing the  lumber  thereon  for  delivery  to  the 
ship,  which  facts,  under  the  law,  imposed 
upon  the  lessee  a  duty  to  maintain  the  dock 
in  a  reasonably  safe  condition  for  thode 
properly  thereon,  and  this  liability  is  not 
affected  by  the  liability,  or  non-liability,  of 
the  owned  of  the  dock  and  the  ship  jointly 
or  severally  for  any  negligence  chargeable 
to  them  that  was  a  proximate  cause  of  the 
plaintiff's  injury. 

A  rehearing  is  denied. 

Shackleford,  C.  J.,  and  Taylor,  Cockrell, 
Hocker  and  Whitfield,  JJ.,  concur. 


NOT£. 

The  reported  case  holds  that  a  person  who 
is  injured  while  lawfully  on  a  dock  and  with- 
out his  fault  may  recover  from  the  lessee 
of  the  dock  the  damage  he  sustains  by  reason 
of  the  negligence  of  the  lessee  in  not  having 
the  premises  in  a  reasonably  safe  condition. 
The  cases  on  this  question  are  collated  in  the 
note  to  Gregg  v.  King  County,  reported  ante, 
this  volume,  at  page  135. 


DEUkUV'ABE  BIVEB  TRANSPOBTA- 
TIOH  COMPAHT. 

New  Jersey  Court  of  Errors  and  Appeals- 
March   16,   1914. 


85  N.  J.  £.  700;  90  All.  288, 

Wharves  —  Persvnal  Injury  f^om  De- 
fect —  Idability. 

In  an  action  for  injuries  by  falling  into 
a  hole  in  the  wharf  of  defendant  transporta- 
tion company,  to  which  plaintiff  had  gone  to 
receive  an  expected  shipment  on  defendant's 
Teasel,  the  evidence  is  held  to  sustain  a  find- 
ing that  plaintiff  was  impliedly  invited  by 
defendant,  on  the  particular  occasion,  to  go 
to  the  river  end  of  the  wharf,  where  he  was 
injured. 

Trial    — >    Instnaetion    Given    in    Sub- 
stance. 

The  court  is  not  bound  to  grant  a  requested 
instruction  in  the  very  language  of  the  re- 
quest. 

01ijectl<»n  to  Refusal  of  Instruction. 

Notwithstanding  the  new  practice  act,  the 
appellate  court  will  not  review  error  in  re- 
fusing requested  instructions,  unless  appel- 
lant, at  the  time  of  presentation,  objected  to 
the  refusal  to  charge  each  specific  request. 


MILLBR  ▼.  D£LAWAR£  RIVER  TRANS.  CO. 

U  N.  J.  L.  700. 

Qrey  de  Archer  for  appellant. 
Albert  8,  Woodruff  for  respondent. 
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In  order  to  object  on  appeal  to  the  giving 
of  a  requested  instruction  in  lanofuaire  dif- 
ferent from  the  request,  an  objection  should 
be  taken  to  the  request  as  cliarged  and  to 
the  refusal  to  charge  as  requested. 

Damages  «  Personal  Injury  -^  Loss  of 
Eaminie  Capacity. 

One  receiving  personal  injuries  because  of 
another's  negligence  is  entitled  to  damages 
for  any  disability  he  has  sustained,  including 
loss  of  earning  capacity. 

[See  8  R.  C.  L.  tit.  Damages,  p.  477.] 


Where  disability  to  labor,  etc.,  is  clearly 
proved  in  a  personal  injury  action,  the  jury 
may  award  a  reasonable  sum  therefor,  irre- 
spective of  whether  the  injured  person  ii 
shown  to  have  any  definite  income. 

Same. 

The  value  of  evidence,  in  a  personal  injury 

action,  that  plaintiff  is  unable  to  do  as  much 

and  as  hard  work  since  as  before  the  injury 

^  for  the  jury,  though  plaintiff  is  also  shown 

to  have  a  pulmonary  disease. 

Appeal  from  Supreme  Court. 

Action  for  damages.  Isaac  Miller,  plain- 
tiff, and  Delaware  River  Transportation  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
Ifae  opinion.    Affirmed. 


[701]  Kalisch,  J. — ^The  appellant  appeals 
from  a  judgment  obtained  against  it  by  the 
plaintiff  for  damages  sustained  by  him  as  a 
result  of  falling  into  a  hole  made  by  the 
temporary  removal  of  a  plank,  in  the  ap- 
pellant's wharf  at  Burlington.  The  plain- 
tiff was  a  huckster,  and  on  the  day  he 
received  his  injuries  was  expecting  a  consign- 
ment of  fruit  shipped  on  one  of  the  defend- 
ant's steamboats  from  Philadelphia  to  Burl- 
ington. It  was  in  the  month  of  February 
and  the  weather  was  very  cold  and  the 
plaintiff  drove  his  horse  and  wagon  to  the 
wharf  to  receive  the  shipment.  The  boat  was 
late  in  arriving.  On  the  land  end  of  the 
wharf  was  defendant's  freight  house  with 
a  covered  platform  adopted  for  and  from 
which  wagons  were  loaded.  The  boat  did  not 
arriv«  until  eight-thirty  that  evening.  The 
plaintiff  left  his  horse  and  wagon  at  the  land 
end  of  the  Wharf  and  went  to  the  river  to 
see  if  the  boat  was  about  to  dock,  and  if  so, 
to  return  and  back  his  wagon  on  to  the  wharf 
and  close  to  the  boat,  to  load  his  wagon, 
because  of  the  freezing  weather  and  perish- 
able quality  of  the  consignment.  He  was  re- 
turning to  his  wagon  when  he  fell  into  a 
hole  in  the  wharf  which  he  claims  he  did 
not  observe  on  account  of  the  darkness.  The 
appellant,  at  the  close  of  the  ease,  asked  the 
court  to  direct  a  verdict  for  the  appellant 
which  was  denied.  It  is  the  refusal  of  this 
request  which  is  made  a  basis  of  one  of  the 
grounds  of  appeal. 

The  appellant's  argument  on  this  point  is 
that  it  was  not  shown  that  the  plaintiff  had 
been  legally  invited  to  be  in  the  place  where 
he  was  at  the  time  of  the  accident,  but,  on 
the  contrary,  the  regular  practice  was  for 
him  to  back  up  his  wagon  to  the  covered 
platform  and  receive  the  fruit  delivered  under 
the  ai^pellant's  shed  Instead  of  going  on  the 
open  part  of  the  wharf  where  he  was.  But 
there  was  testimony  on  the  part  of  the  plain- 
tiff that  tended  to  establish  that  he  had  been 
accustomed  for  a  long  period  of  time  both 
in  the  day  and  nighttime,  of  receiving  the 
shipments  made  to  him  on  the  river  end  of 
the  wharf  directly  from  the  boat,  and  this 
was  especially  so  when  the  boat  was  late  and 
the  weather"  cold.  This  testimony  was  suf- 
ficient, if  accepted  by  the  jury  to  have  war- 
ranted [702]  a  finding  that  there  was  an 
implied  invitation,  by  the  appellant,  to  the 
plaintiff  to  go  to  the  river  end  of  the  wharf, 
at  least,  on  the  occasions  stated. 

But  it  is  argued,  by  appellant's  counsel, 
even  though  there  was  an  implied  invitation 
to  the  plaintiff  to  go  out  upon  the  wharf  on 
foot  on  this  occasion,  he  had  no  invitation  to 
pass  under  a  crane,  the  place  where  he  met 
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with  his  injui'y,  for  the  reason  that  at  the 
time  the  plaintiff  went  thereunder,  there  was 
a  heavy  chain  hanging  down  from  the  middle 
beam  of  the  structure  which  operated  as  no- 
tice to  him  that  the  passageway  was  not  to 
be  used. 

From  the  exhibit  and  uncontroverted  proof 
in  the  case  it  appears  that  the  entire  wharf 
was  open  for  foot  passengers  and  vehicles 
with  the  exception  that  near  the  river  end 
was  an  open  structure  consisting  of  three  up- 
right posts  standing,  in  direct  line  at  short 
intervals  of  each  other  which  served  to 
divide  that  space  for  a  short  distance  into 
two  passageways.  The  upright  posts  sup- 
ported the  ends  of  beams  extending  from  the 
side  of  the  freight  house  over  the  abutting 
drive  and  passageway,  which  structure,  called 
a  crane,  was  used  to  support  an  endless  chain 
for  loading  and  unloading  wagons  carrying 
articles  of  great  weight.  The  appellant's 
contention,  however,  cannot  prevail,  fior  the 
reason  that  the  plaintiff  and  his  witnesses 
denied  that  there  was  any  chain  hanging 
there  at  the  time  or  anything  else  tending 
to  indicate  that  the  passageway  of  this  part 
of  the  wharf  was  not  intended  for  use.  Be- 
sides, there  was  testimony  tending  to  estab- 
lish that  it  was  the  custom  of  the  plaintiff 
to  go  where  he  was,  in  looking  after  the  fruit 
consigned  to  him.  The  circumstances  pre- 
sented purely  a  jury  question  which  appears 
to  have  been  properly  submitted  to  them 
by  the  court. 

An  exception  was  taken  to  the  refusal  of 
the  court  to  charge  the  third,  fourth  and 
sixth  requests,  respectively.  The  third  re- 
quest was  as  follows:  "If  you  find  that  the 
plaintiff  was  negligent  in  passing  at  night 
under  the  crane  or  in  not  seeing  the  hole, 
when  he  did  so  pass,  he  cannot  recover."  An 
examination  of  the  judge's  charge  that  he 
substantially  charged  the  request,  though  not 
.ini  the  collocation  of  words  of  the  request, 
[703]  and  this  he  was  not  bound  to  do.  Con- 
solidated Traction  Co.  v.  Chenowith,  58  N.  J. 
L.  416,  34  Atl.  817,  61  N.  J.  L.  554,  35  Ati. 
X067. 

The  same  answer  also  applies  to  the  ex- 
ception to  the  refusal  of  the.  court  to  charge 
the  fourth  request. 

Although  the  appellant  argued  in  the  brief 
a  refusal  to  charge  a  seventh  request,  and 
while  the  record  shows  that  such  a  request 
was  made,  it  does  not  appear  that  any  ob- 
jection was  made  to  the  refusal  of  the  court 
to  charge  it;  nor  was  there  any  objection 
made  to  what  the  court  said  on  the  subject 
of  the  request. 

The  fact  that  requests  to  charge  were  pre- 
sented to  the  court,  which  the  court  failed  or 
refused  to  charge,  will  not  make  such  failure 
or  refusal  the  basis  of  an  appeal,  unless  it 


further  appears  that  the  party  presenting  the 
lequests  to  charge  made,  at  the  time,  ob- 
jection to  the  failure  or  refusal  of  the  eourt 
to  charge  each  specific  request.  And  where 
the  court  charges  a>  request  in  other  terms 
than  those  embodied  in  it,  if  counsel  desire 
to  take  advantage  of  this,  an  objection 
should  be  taken  to  the  request  as  charged 
and  to  the  refusal  to  charge  as  requested. 
The  new  Practice  act  does  not  relieve  a  party 
from  pointing  out  at  the  trial  to  the  judge 
the  portions  of  the  charge  to  which  he  ob- 
jects as  heretofore,  nor  from  making  objec- 
tion to  a  refusal  to  charge  a  request,  if  it  is 
intended  to  make  the  same  the  basis  of  an 
appeal.  The  new  Practice  act  has  made  no 
change  in  that  regard,  only  in  that  bills  of 
exception  are  no  longer  necessary. 

The  remaining  question  to  be  considered  is 
the  one  relating  to  damages.  The  court  was 
requested  to  charge:  "There  is  no  proof  of 
loss  due  to  lessening  of  earning  capacity, 
payment  of  expenses  for  medicine  or  phy- 
sicians except  one  dollar.  No  other  dam- 
ages could  be  awarded  except  for  pain  and 
suffering."  The  court  charged  the  jury  that 
the  plaintiff  was  entitled  to  damages  for  any 
disability  that  he  had  sustained.  This  was 
a  correct  statement  of  the  legal  rule.  The 
appellant's  assumption  is  that  New  Jersey 
Express  Co.  v.  Nichols,  33  N.  J.  L.  434,  oV 
Am.  Dec.  722,  holds  that  unless  some  proof 
is  made  of  the  plaintiff's  income  or  of  his 
earning  capacity,  nothing  can  he  awarded  on 
that  account.  This  is  a  false  conception  of 
what  was  decided  by  [704]  the  court.  The 
question  there  was  whether  testimony  of  the 
plaintiff's  average  income  was  admissible  as 
guiding  the  jury  on  the  question  of  damages 
for  disability.  It  was  held  that  such  testi- 
mony was  admissible;  but  where  there  is  a 
clear  disability  the  jury  may,  undoubtedly, 
award  what  in  their  best  judgment,  as  rea- 
sonable men,  should  be  awarded,  irrespective 
of  whether  any  definite  income  is  proved  or 
not.  The  evidence,  as  is  said  by  Mr.  Justice 
Depue  in  New  Jersey  Express  Co.  v.  Nichols, 
supra  (at  p.  437),  is  "to  guide  them  in  their 
exercise  of  that  discretion  which  to  a  cer- 
tain extent  is  always  vested  In  the  jury.'* 
There  was  testimony  which  tended  to  show 
that  the  plaintiff  was  unable  to  do  as  much 
and  as  hard  work  as  he  had  been  able  to 
do  before  the  accident,  and  though  he  was  af- 
flicted with  a  pulmonary  disease,  the  valu^ 
of  the  evidence  was  for  the  jury. 

The  judgement  will  be  affirmed. 

For  affirmance — ^The  Chancellor,  Chief  Jus- 
tice, Swayze,  Parker,  Bergen,  Minturn,  Kal- 
isch,  Bogert,  Vredenburgh,  White^  Heppen- 
heimer,  J  J. — 11.  .    _ 

For  reversal — ^Noiio, 
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KOTE. 

It  is  held  in  the  reported  case  that  a 
person  going  on  a  wharf  to  receive  a  con- 
signment expected  to  arrive  by  a  ateamboat  is 
an  invitee  to  whom  is  owed  the  duty  of  zoain- 
taining  the  premises  in  a  reasonable  safe 
condition.  For  a  full  discussion  of  the 
liability  for  injuries  to  persons  on  or  about 
wharves,  docks,  or  piers,  see  the  note  to 
Gregg  V.  King  County,  reported  ante,  this 
volume,  at  page  135. 


TATI.OB 


▼. 


KORTHERK  COAI.  AKD  BOCK 
COMPANT. 

Wisconsin  Supreme  Court — ^May  4,  1915. 

lei  Wis.  223;  162  N.  W.  4:65. 


Wharrea  —  Personal  lajnry  from  Neg* 
llsenoe  —  Liability. 

Decedent,  the  employee  of  a  shipbuilding 
company,  engaged  in  repairing  a  coaMaden 
steamer  which  defendant  company  is  dis- 
charging at  its  dock,  who  is  authorized  to  be 
there,  and  whose  presence  is  known  to  defend- 
ant, which  makes  no  objection,  is  not  a  tres- 
passer, but  is  entitled  to  the  privileges  and 
protection  of  a  licensee. 

[See  note  at  end  of  this  case.] 


In  such  case  the  defendant  company  is 
bound  to  refrain  from  acts  of  affirmative  neg- 
ligence unnecessarily  increasing  the  danger  to 
decedent  or  rendering  the  premises  more 
dangerous,  at  least  without  notifying  him 
of  such  increased  danger. 

[See  note  at  end  of  this  case.] 

Same. 

Defendant  dock  company,  knowing  that  the 
employee  of  a  shipbuilding  company,  a 
licensee,  was  engaged  in  repair  work  on  the 
side  of  the  steamer  under  its  discharging  rig, 
and  that  coal  often  dropped  when  the  rig 
was  in  operation,  and  which  did  not  notify 
decedent  when  the  rig  was  started,  is  guilty 
of  actionable  negligence. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  action  evidence  was  held  to  sustain 
a  finding  that  decedent  was  not  guilty  of  con- 
tributory negligence. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  action  the  refusal  to  submit  to  the 
Jury  the  question  whether  ordinary  care  or 
the'  precaution  usually  exercised  upon  the 
dock,  was  exercised,  and  wliether  decedent 
knew  that  the  rig  had  started,  and  that  coal 


was  being  hoisted  before  the  hoiatlng  of  the 
particular  bucket  from  which  coal  fell  and 
killed  him  is  not  erroneous,  where  they  do 
not  cover  any  facts  put  in  issue  by  the  plead- 
ings. 

[See  note  at  end  of  this  case.] 

THal    —    Xnatmotions    Given    in    Snb« 
stance. 

The  refusal  of  requested  instructions  is 
not  prejudicial  error,  where  the  subject  there- 
of IS  sufficiently  covered  by  the  general 
charge. 

Inatrnotion  Not  Baaed  on  Eridenee  «- 
Action  for  Personal  Injury. 

In  an  action  for  the  death  of  a  licensee  en- 
gaged in  repairing  a  coal-laden  steamer  at 
defendant's  discharging  dock,  killed  by  coal 
which  dropped  from  the  buckets,  an  instruc- 
tion as  to  decedent's  dullness  of  hearing  is 
properly  refused,  where  it  does  not  appear 
that  it  had  anything  to  do  with  the  injury, 
and  where,  others  present  of  sound  hearing 
and  in  a  position  to  hear  did  not  hear  de- 
fendant's alleged  warnings. 

Befnaal  of  laatmction  Harmless. 

In  an  action  for  the  death  of  plaintiff's 
decedent,  a  licensee,  while  repairing  a  coal- 
laden  steamer  at  defendant's  discharging 
dock,  from  coal  dropping  from  the  discharg- 
ing buckets,  where  the  questions  whether 
decedent  was  warned  not  to  be  on  the  dock 
between  the  hoisting  rig  and  the  boat  while 
the  hoisting  apparatus  was  in  operation  were 
immaterial,  and,  if  eliminated,  would  have 
left  findings  sufficient  to  support  the  verdict, 
a  charge  putting  the  burden  of  proof  upon 
the  defendant  on  the  issues  made  on  such 
questions  is  not  reversible  error. 

Same. 

In  such  action  an  instruction  that,  if  de- 
fendant's employees  knew,  or  ought  to  liave 
known,  that  decedent  was  in  a  place  of  dan- 
ger, it  was  their  duty  to  have  given  warning, 
is  not  prejudicial  error.- 

Appeal  from  Circuit  Courts  Douglas 
county:  LcxcK,  Judge. 

Action  for  death  by  wrongful  act.     Mar- 
garet Taylor,   administratrix,   plaintiff,   and 
Northern  Coal  and  Dock  Company,  defendant.. 
Judgment  for  plaintiff.     Defendant  appeals. 
Affibmed. 

[224]  The  appeal  is  from  a  judgment  en- 
tered November  16,  1914,  for  the  sum  of 
$4,510.54  damages  and  costs  in  an  action 
brought  for  the  death  of  one  George  Taylor. 

The  complaint  contained  four  causes  of 
action:  the  first,  for  injuries  to  and  pain 
and  suffering  of  deceased  caused  by  the 
wanton  and  wilful  negligence  of  the  defend- 
ant; second,  for  the  death  of  deceased  caused 
by  the  wanton  and  wilful  negligence  of  the 
defendant;  third,  for  injuries  and  suffering 
caused  by  the  negligence  of  the  defendant; 
and  fourth,  for  death  caused  by  the  negli- 
gence of  tiie  defendant. 
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The  court  below  held  that  there  was  no 
wanton  or  wilful  negligence  shown  and  sub- 
mitted the  case  to  the  jury  on  the  causes  of 
action  for  ordinary  negligence.  Thie  jury 
returned  the  following  verdict: 

"(1)  Was  George  Taylor  warned  not  to  be 
on  the  dock  between  the  hoisting  rigs  and 
tlie  boat?.    A.  No, 

"(2)  Was  said  George  Taylor  sufficiently 
warned  prior  to  the  injury  that  he  was  not 
to  work  between  the  hoisting  rig  and  the 
edge  of  the  dock  while  the  hoisting  apparatus 
was  in  operation?    A.  No. 

"(3)  Did  the  defendant  negligently  fail 
to  warn  said  [225]  George  Taylor  of  the 
starting  of  said  hoisting  apparatus  after  the 
repairs  to  the  steering  line  had  been  com- 
pleted?    A.  Yes. 

"{4)  If  you  answer  the  third  question 
'Yes/  then  answer  this  question:  Was  such 
negligence  the  proximate  cause  of  the  injury 
and  death  of  said  George  Taylor  7    A.  Yes. 

"(6)  Did  any  want  of  ordinary  care  on  the 
part  of  George  Taylor  contribute  proximately 
to  produce  his  injury?     A.  No. 

"(6)  What  sum  of  money  will  compensate 
the  widow  for  the  pecuniary  loss  sustained 
by  her  in  consequence  of  the  death  of  said 
George   Taylor?     A.  4,000. 

"(7)  What  sum  of  money  will  make  com- 
pensation for  the  damages  sustained  by 
Gkorge  Taylor  in  his  lifetime  in  consequence 
of  the  injury  received  by  him?    A.  $360." 

Judgment  was  entered  in  favor  of  the 
plaintiff  thereon  and  defendant  appealed. 

Lu8€f  Powell  d  Luse  and  A.  E,  Boyesen 
for   appellant. 

Qrace,  Hudnall  d  Fridley  for  respondent. 

[227]  KimwrN,  J. — At  the  time  of  the 
injury  complained  of  the  defendant  was  the 
owner  of  a  coal  dock  on  the  bay  in  the  city 
of  Superior  and  engaged  in  unloading  coal 
from  boats  onto  said  dock.  In  carrying  on 
the  business  boats  loaded  with  coal  are  tied 
up  at  the  end  of  said  dock.  The  floor  of  the 
dock  is  a  few  feet  above  the  water  of  the  bay. 
A  trestle  rests  on  the  dock  six  or  eight  feet 
from  the  end  of  the  dock  and  extends  above 
the  floor  of  the  dock  about  sixty  feet.  There 
are  appliances  used  for  hoisting  buckets  of 
coal  from  boats  tied  up  beside  the  dock,  and 
a  chute  or  hopper  into  which  is  dumped  the 
coal  raised  from  the  boats  in  said  buckets. 
On  top  of  the  trestle  is  a  shanty  which  is 
occupied  by  the  person  who  operates  the 
machinery.  The  buckets  in  passing  from  the 
boat  to  the  chuie  pass  over  and  sixty  or 
seventy  feet  above  the  portion  of  the  floor 
or  dock  which  is  at  the  bottom  of  the  super- 
structure and  between  it  and  the  outer  or 
channel  edge  of  the  dock.    In  the  usual  opera- 


tion of  unloading  coal  from  the  boats  onto 
the  dock  lumps  of  coal  fall  from  the  buckets 
onto  the  dock  and  near  the  outer  edge  of 
the  dock. 

On  the  4th  and  5th  of  December,  1912,  the 
steamer  Charles  Hebbard  was  moored  at  the 
edge  of  the  dock  of  defendant  for  [228] 
the  purpose  of  having  its  cargo  of  coal  un- 
loaded on  defendant's  dock  and  the  defendant 
was  on  said  days  engaged  in  unloading  the 
cargo.  On  and  prior  to  December  6,  1912, 
one  George  Taylor  was  in  the  employ  of  the 
Superior  Shipbuilding  Company  as  mechanic 
and  ship  carpenter.  Said  Shipbuilding  Com- 
pany was  at  said  time  engaged  in  repairing 
boats  when  moored  at  the  docks.  Said  Ship- 
building Company  received  an  order  to  re- 
pair tlie  Charles  Hebbard,  and  in  pursuance 
of  such  order  direct<^  Taylor  and  others 
of  its  employees  to  make  the  repairs.  On 
the  5th  of  December,  1912,  said  Taylor  was 
engaged  in  making  the  repairs,  when  a  lump 
of  coal  fell  from  a  bucket  while  being  hoisted 
by  defendant  and  struck  him  upon* the  head, 
from  the  effects  of  which  he  died. 

Counsel  for  defendant  insists  that  the  plain- 
tiff failed  to  make  a  case  and  that  a  verdict 
should  have  been  directed  for  defendant  on 
the  ground  that  there  was  no  proof  of  negli- 
gence on  the  part  of  defendant  and  that  the 
evidence  showed  that  the  deceased  was  guilty 
of  contributory  negligence. 

1.  It  is  contended  by  counsel  for  appellant 
that  deceased  was  a  trespasser,  or  at  most  a 
bare  licensee  to  whom  the  defendant  owed  no 
duty  of  active  care.  It  is  dear  from  the 
evidence  that  deceased  was  not  a  trespasser. 
He  was  lawfully  at  work  repairing  the  boat 
at  the  time  of  the  injury.  He  was  authorized 
to  be  there  and  the  defendant  knew  that  he 
was  at  work  repairing  the  boat  and  made  no 
objection,  so  deceased,  at  the  time  of  injury 
was  entitled,  at  least,  to  all  the  privileges  . 
and  protection  of  a  licensee.  This  court  has 
often  spoken  upon  the  subject.  Davis  t. 
Chicago,  etc.  R.  Co.  58  Wis.  646,  17  N.  W. 
406,  46  Am.  Rep.  667 ;  Dowd  v.  Chicago,  etc. 
R.  Co.  84  Wis.  106,  64  N.  W.  24,  36  Am.  St. 
Rep.  917,  20  L.R.A.  627;  Hupfer  y.  National 
Distilling  Co.  114  Wis.  279,  90  N.  W.  191; 
Muench  v.  Heinemann,  119  Wis.  441,  96  N. 
W.  800;  Rowley  v.  Chicago,  etc.  R.  Co.  135 
Wis.  208,  116  N.  W.  865;  Hasbrouck  v. 
Armour,  139  Wis.  867,  121  N.  W.  167,  23 
L.R.A.(N.S.)  876;  Brinilson  v.  Chicago,  etc.  R. 
Co.  144  Wis.  614,  [229]  129  N.  W.  664,  32 
L.R.A.  ( N.S. )  359 ;  Haley  v.  Swift,  152  Wis. 
670,  573,  140  N.  W.  292,  293;  Lewandowaki  ▼, 
McClintic-Marshall  Constr.  Co.  156  Wis.  822, 
143  N.  W.  1063. 

The  defendant  was  lawfully  engaged  in 
unloading  the  cargo.  The  deceased  was  law- 
fully on  the  boat  repairing  it.  Under  the 
decisions  of   this   court  the   defendant   was 
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bound  to  refrain  from  acts  of  affirmative  neg- 
ligence. It  was  bound  to  so  act  as  not  to 
unnecessarily  increase  the  danger  to  deceased 
or  render  the  premises  more  dangerous,  at 
least  without  notifying  deceased  of  such  in- 
creased danger.  The  rule  is  that  one  cannot 
be  actively  negligent  toward  a  tnere  licensee. 
Hupfer  V.  National  Distilling  Co.  114  Wis. 
279,  90  N.  W.  191,  at  p.  290. 

The  licensor  owes  to  the  licensee  the  duty 
to  refrain  from  acts  of  active  negligence 
rendering  the  premises  dangerous.  Brinilson 
V.  Chicago,  etc.  R.  Co.  144  Wis.  614,  129 
N.  W.  664,  32  L.R.A.(N.S.)  369. 

The  evidence  shows  that  deceased  had  re- 
pairs to  make  on  both  sides  of  the  boat.  He 
Iiad  worked  some  on  the  port  side  and  had 
started  to  do  work  on  the  starboard  side  un- 
der the  unloading  rig  while  the  defendant 
was  making  some  repairs  on  the  unloading 
rig,  which  took*ovef  an  hour  to  make,  d^ir- 
ing  which  time  th^  unloading  rig  was  not 
running  and  it  was  safe  for  deceased  and  his 
crew  to  do  the  work.  There  is  credible  evi- 
dence that  the  defendant  knew  that  deceased 
and  his  crew  were  at  work  on  the  starboard 
side  of  the  boat  and  under  the  unloading  rig 
where  the  coal  dropped  when  the  unloading 
rig  was  in  operation  and  that  deceased  was 
not  notified  when  the  rig  was  started  imme- 
diately before  the  coal  fell  upon  him.  The 
jury  found  that  deceased  was  not  warned 
and  we  think  the  findings  are  supported  by 
the  evidence. 

We  think  the  evidence  was  sufficient  to 
show  negligence  on  the  part  of  defendant. 
Deceased  and  his  crew  were  repairing  the 
boat  under  the  hoisting  rig  while  the  hoist- 
ing crew  was  repairing  the  steering  line.  De- 
ceased was  entitled  to  be  [280]  warned  be- 
fore the  rig  was  again  started,  and  the  jury 
found  upon  sufficient  evidence  that  he  was 
not  and  that  such  failure  to  warn  was  the 
proximate  cause  of  the  injury. 

It  is  further  contended  that  the  evidence 
establishes  that  deceased  was  guilty  of  con- 
tributory negligence.  The  jury  acquitted  him 
of  contributory  negligence,  and  we  think  there 
is  ample  evidence  to  support  the  finding. 
Had  it  been  established  that  deceased  con- 
tinued to  work  at  the  place  where  injured 
after  being  warned  and  knew  the  danger,  the 
situation  would  be  different.  There  is  evi- 
dence that  only  a  few  buckets  had  been  hoist- 
ed after  the  steering  line  had  been  repaired, 
and  that  about  two  buckets  a  minute  were 
hoisted;  that  after  the  steering  line  had  been 
repaired  the  rig  started,  and  after  three  or 
four  buckets  had  been  hoisted  the  rig  was 
again  stopped  to  allow  the  ''bleeders**  to  be 
fixed,  and  deceased  was  injured  by  coal  fall- 
ing from  the  first  bucket  that  was  hoisted 
after  the  ^'bleeders"  were  fixed,  and  the  rag 
sUrted. 


We  are  convinced  that  there  was  no  error 
In  refusing  to  direct  a  verdict  for  defendant. 

2.  Counsel  assigns  thirty  errors.  We  shall 
not  attempt  to  discuss  them  at  length.  Per- 
haps they  might  be  disposed  of  properly  by 
the  statement  that  we  find  no  prejudicial 
error  in  the  record.  Northern  Land  Co.  v. 
Wisconsin  Live  Stock  Assoc.  160  Wis.  203, 
161  N.  W.  256. 

The  first  assignment  of  error  is  the  refusal 
to  direct  a  verdict,  which  has  been  already 
disposed  of. 

The  second  and  third  assignments  are  to 
the  effect  that  the  court  erred  in  refusing  to 
submit  to  the  jury  whether  Anderson  [the 
hoistcr]  exercised  ordinary  care  or  the  pre- 
caution usually  exercised  upon  the  dock. 
There  was  no  error  in  refusing  these  requests. 
They  asked  for  a  finding  evidentiary  and  did 
not  cover  any  fact  put  in  issue  by  the  plead- 
ings, and  moreover  the  matter  involved  was 
sufficiently  covered  by  the  verdict  submitted 
and  the  diarge. 

The  fourth  assignment  of  error  is  the  re- 
fusal of  the  court  [231]  to  submit  the  ques- 
tion whether  the  deceased,  Taylor,  knew  the 
rig  had  started  and  coal  was  being  .hoisted 
before  the  hoisting  of  the  particular  bucket 
from  which  coal  fell  which  caused  his  injury. 
There  was  no  error  in  refusing  to  submit 
this  question  for  the  reasons  stated  under 
the  second  and  third  assignments.  Steber  v. 
Chicago,  etc.  R.  Co.  139  Wis.  10,  120  N.  W. 
502;  Wawrzyniakowski  v.  Hoffman,  etc.  Mfg. 
Co.  146  Wis*  153,  131  N.  W.  429;  Anderson 
V.  Sparks,  142  Wis.  398,  126  N.  W.  925; 
Lomoe  v.  Superior,  Water,  etc.  Co.  147  Wis. 
6,  132  N.  W.  623;  Vogel  v.  Herzfeld-PhiTlip- 
Bon  Co.  148  Wis.  673,  134  N.  W.  141. 

The  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  and  twelfth  assignments  may 
be  considered  together  and  relate  to  the  re- 
fusal of  the  court  to  instruct  the  jury  as 
requested  by  counsel  for  defendant.  These 
requests  were  to  the  effect  (a)  that  defendant 
was  under  no  obligation  to  warn  deceased; 
(b)  that  deceased  was  a  man  of  experience 
and  presumed  to  know  the  dangers;  (c)  that 
defendant  was  in  no  way  interested  in  de- 
ceased being  upon  the  dock  and  under  no 
obligation  to  take  active  measures  for  his 
safety;  (d)  that  deceased  was  bound  to  look 
after  his  own  safety;  (e)  that  there  is  no 
evidence  that  defendant's  employees  knew  de- 
ceased's hearing  was  not  acute;  (f)  that  if 
deceased  was  hard  of  hearing  it  was  his  duty 
to  govern  himself  accordingly;  (g)  that  posi- 
tive testimony  is  ordinarily  entitled  to  more 
weight  than  negative.  There  was  no  error 
in  the  refusal  to  give  these  requests — at  least 
no  prejudicial  error.  So  far  as  the  requests 
touching  deceased's  familiarity  with  the  busi- 
ness is  concerned  the  matter  was  sufficiently 
covered  by  the  charge  given.    On  the  requests 
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as  to  dullness  of  hearing  it  does  not  appear 
that  dullness  of  hearing  had  anything  to  do 
with  the  injury,  hecause  others  present  who 
were  not  dull  of  hearing  and  who  were  in 
position  to  hear  did  not  hear  the  alleged 
warnings.  Moreover  the  question  was  cov- 
ered hy  the  charge  given.  The  request  under 
(g)  was  sufficiently  [232]  covered  by  the 
general  charge,  which  was  substantially  cor- 
rect. Van  Salvellergh  v.  Green  Bay  Traction 
Co.  132  Wis.  168,  111  N.  W.  1120;  Cofl  v. 
Green  Bay  Traction  Co.  147  Wis.  229,  133 
N.  W.  23;  Brown  v.  Milwaukee  Electric  Ry. 
etc.  Co.  148  Wis.  98,  133  N.  W.  589;  Mari- 
nette V.  Goodrich  Transit  Co.  163  Wis.  92, 
100,  140  N.  W.  1094. 

Assignments  12  and  13  refer  to  instruc- 
tions of  the  court  which  it  is  claimed  put 
the  burden  of  proof  upon  the  defendant  as  to 
questions  1  and  2  of  the  special  verdict.  The 
charge  does  not 'specifically  put  the  burden 
of  proof  upon  the  defendant.  It  does  not 
state  upon  whom  the  burden  rests,  but  even 
if  it  did  there  was  no  reversible  error,  since^ 
questions  1  and  2  might  be  eliminated  from 
the  verdict  and  the  balance  of  the  verdict 
would  support  the  judgment.  In  fact  it  is 
practically  conceded  on  both  sides  that  ques- 
tions 1  and  2  are  immaterial.  They  may 
therefore  be  regarded  as  surpluBage.  Mil- 
waukee Trust  Co.  v.  Milwaukee,  151  Wis. 
224,  138  N.  W.  707. 

Error  is  assigned  because  the  court  in- 
structed the  jury  in  effect  that  if  the  em- 
ployees of  the  defendant  knew  deceased  was 
in  a  place  of  danger,  or  ought  to  have  so 
known,  it  was  their  duty  to  give  warning. 
There  was  no  prejudicial  error  in  this  part 
of  the  charge.  Rowley  v.  Chicago,  etc.  R. 
Co.  135  Wis.  208,  116  N.  W.  865;  Hogan  v. 
Chicago,  etc.  R.  Co.  69  Wis.  139,  17  N.  W. 
632. 

Other  errors  assigned  we  do  not  regard  of 
sufficient  importance  to  require  treatment. 
We  have  carefully  examined  the  record  and 
all  the  errors  assigned  and  are  convinced 
that  no  prejudicial  error  was  committed. 

By  the  Coubt. — Judgment  is  affirmed. 

A  motion  for  a  rehearing  was  denied,  with 
$25  costs,  on  October  5,  1915. 


KOTE. 

The  rule  that  tlie  owner  of  premises  owes 
to  a  licensee  the  duty  to  refrain  from  acts 
of  active  negligence  rendering  the  premises 
dangerous  is  applied  in  the  reported  case  to 
the  owner  of  a  coal  dock  whose  breach  of 
duty  caused  the  death  of  the  plaintiff's  in- 
testate. The  cases  on  this  topic  are  collected 
in  the  note  to  Gregg  v.  King  County,  report- 
ed, ante,  this  volume,  at  page  135. 
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Frand  — ^  Aotion  for  Deceit  «-  Froonr- 
lug  Personal  Property. 

The  rules  and  principles  governing  actions 
for  deceit  in  the  sale  of  real  or  personal  prop- 
erty apply  to  actions  for  procuring  personal 
services  by  fraud. 

Repreaentatioiu  as  to  FutnrOb 

To  constitute  actionable  fraud  in  the  sale 
of  property,  the  representations  must  be  of 
exiting  facts  relating  to  th^  subject  matter 
of  the  contract,  made  by  the  vendor  as  in- 
ducements, which  are  false  and  known  by  the 
vendor  to  be  false,  or  made  by  him  as  of 
his  own  knowledge  without  knowledge  as  to 
the  facts,  which  are  not  op^i  to  knowledge 
of  or  known  by  the  other  party,  and  are  re- 
lied on  by  him  in  making  the  purchase  to  his 
damage;  representations  as  to  future  facts 
or  promises,  or  matters  of  opinion,  not  consti- 
tuting actionable  fraud. 

[See   18   Am.   St.   Rep.   566.] 

InduoinK     PerfonaaBiea     of     Persoiukl 
Services. 

A  declaration  for  fraud  in  procuring  the 
services  of  an  attorney,  which  alleged  in  the 
first  count  that  the  defendant  represented 
that  he  would  pay  for  the  services,  knowing 
that  he  would  not  have  the  money  with  which 
to  pay  and  intending  to  deceive  the  plaintiff, 
and  in  the  second  count  that  the  defendant 
falsely  and  maliciously  represented  that  he 
would  and  could  pay  for  the  services,  not 
knowing  that  he  could  or  would  have  the 
money  with  which  to  pay,  charges  representa- 
tions or  promises  as  to  future  and  not  as  to 
existing  facts,  and  therefore  does  not  state 
a  cause  of  action. 

[See  note  at  end  of  this  case.] 

Same. 

An  amended  count  in  the  same  declaration, 
which  alleged  that  defendant  had  the  money 
with  which  to  pay  for  the  services  and  he  so 
informed  the  plaintiff  and  promised  to  pay  for 
them,  but  did  not  intend  to  do  so,  merely 
alleges  a  promise,  and  not  a  misrepresenta- 
tion as  to  an  existing  fact,  and  is  insuf- 
ficient. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Lamoille  County  Court: 
Wateemait,  Judge. 

Action  for  fraud.  B.  A.  Hunt,  plaintiff, 
and  C.  S.  Lewis,  defendant.  Judgment  for 
defendant.  Plaintiff  aUeges  exceptions.  The 
facts  are  stated  in  the  opinion.    Affibiod. 


HUNTt. 
«r  Vt. 


B.  A.  Bunt  pro  M. 

M,  P,  Maurice  for  defendant. 


[529]  Tatlob,  J. — ^This  la  an  action  on  the 
case  for  fraud  in  procuring'  the  services  of 
the  plaintiff,  an  attorney  at'  law,  not  intend- 
ing to  pay  therefor.  The  ease  was  heard  at 
the  December  Term,  1908,  of  Lamoille  County 
Court  on  demurrer  to  the  declaration.  The 
demurrer  was  sustained  and  the  declaration 
adjudged  insufficient  to  which  the  plaintiff 
was  allowed  an  exception.  The  cause  was 
passed  to  this  Court  before  trial. 

The  demurrer  is  general  and  no  grounds  of 
demurrer  were  specified  in  the  court  below, 
the  case  having  arisen  before  the  adoption 
of  the  rule  requiring  specification  of  grounds 
of  demurrer.  The  bill  of  exceptions  throws 
no  light  upon  the  question  and  the  plaintiff's 
brief  affords  very  little  assistance  in  under- 
standing his  position  either  here  or  in  the 
court  below.  The  defendant  says  that  the 
declaration  does  not  state  a  cause  of  action; 
that  neither  count  contains  sufficient  allega- 
tions of  fraud. 

The  first  count  all^^es  in  substance  that 
the  defendant  was  in  need  of  counsel  for  a 
certain  case  in  which  he  was  interested;  that 
he  employed  the  plaintiff,  as  attorney  to  at- 
tend to  the  case  for  him  at  a  certain  com- 
pensation to  be  paid  in  money  as  soon  as  the 
service  was  performed ;  that  the  plaintiff  per- 
formed the  service  relying  upon  the  repre- 
sentation of  the  defendant  that  he  would  pay 
as  soon  as  the  service  was  performed;  that 
the  defendant  ''neglected  and  refused  to  pay 
the  plaintiff  after  he  received  the  said  serv- 
ices knowing  all  the  time  when  he  had  en- 
gaged the  plaintiff  as  aforesaid  that  he  had 
not  the  money  to  pay  for  said  services  .  . 
and  intending  thereby  to  deceive  and  defraud 
the  plaintiff,  whereby  the  plaintiff  hath  been 
deceived  and  damaged  as  aforesaid.''  The 
second  count  is  much  the  same  except  that 
therein  the  plaintiff  alleges  that  the  defend- 
ant employed  him  representing  that  he  would 
and  could  pay  for  the  services  as  soon  as  they 
were  performed;  that  the  plaintiff  relied 
upon  the  representations  of  the  defendant 
''then  and  there  falsely  and  maliciously  made 
for  the  purpose  of  procuring  the  services  of 
the  plaintiff;"  that  the  defendant  did  not 
know  at  the  [530]  time  of  said  arrangement 
that  he  ''could  and  would  have  the  money 
and  pay  the  plaintiff  as  aforesaid 
and  he  did  not  have  the  money  and  did  not 
pay  the  plaintiff  as  aforesaid,  whereby  the 
plaintiff  hath  been  defrauded,''  etc. 

In  the  amended  count  filed  in  county  court 
the  plaintiff  alleges  in  substance  that  the 
defendant  was  possessed  of  thirteen  dollars 
and  not  intending  to  pay  the  plaintiff  hired 
him  to  perform  certain  services  for  an  agreed 
compensation;  that  when  the  agreeoient  was 
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made  defendant  informed  the  plaintiff  that 
he  (defendant)  had  the  money  to  pay  him 
(plaintiff)  and  that  his  money  was  ready  for 
him  as  soon  as  the  service  was  performed, 
the  defendant  thereby  intending  to  get  the 
service  of  the  plaintiff  and  avoid  paying 
therefor  and  defraud  the  plaintiff  thereby; 
that  plaintiff  relied  upon  the  information  and 
representations  of  the  defendant  so  made  and 
performed  the  service;  that  the  defendant  re- 
ceived the  benefits  of  the  service  and  refused 
to  pay  therefor,  whereby  the  plaintiff  has 
been  defrauded,  etc. 

The  principal  point  made  in  the  plaintiff's 
brief  is  that  fraud  in  procuring  the  service 
of  a  person  on  credit,  like  fraud  in  the  pur- 
chase of  goods,  ia  actionable.  The  defendant 
does  not  controvert  this  position  nor  advance 
the  claim  that  actionable  fraud  may  not  en- 
ter into  a  contract  for  personal  service. 
While  our  attention  has  not  been  called  to 
any  such  case,  we  fail  to  discover  any  inher- 
ent peculiarity  in  a  contract  for  service  on 
credit  that  takes  it  out  of  the  ordinary  rules 
concerning  fraudulent  representations.  The 
sufficiency  of  the  declaration  may  therefore 
be  tested  by  the  principles  governing  actions 
for  deceit  in  the  sale  and  purchase  of  real 
estate  or  personal  property.  > 

To  constitute  actionable  fraud  or  deceit  in 
the  sale  of  property  the  representations  must 
be  of  existing  facts  relating  to  the  subject 
matter  of  the  contract  and  affecting  its  es- 
sence and  substance,  made  by  the  vendor  as 
inducements  to  the  contract,  such  representa- 
tions being  false  and  at  the  time  known  by 
him  to  be  false,  or  made  as  of  his  own  knowl- 
edge without  in  fiact  knowing  theni  to  be 
true,  not  open  to  knowledge  of  or  known  by 
the  other  party  and  relied  upon  by  him  in 
making  the  purchase  to  his  damage.  Repre- 
sentations of  facts  that  will  exist  in  the  fu- 
ture, or  promises,  or  matters  of  judgment  or 
opinion,  though  false  and  intended  to  deceive, 
do  not  afford  the  basis  of  actionable  fraud. 
Shanks  v.  Whitney,  66  Vt.  405,  29  Atl.  367 ; 
Corey  ▼,  Boynton,  82  Vt.  257,  72  Atl.  987; 
Belka  ▼.  Allen,  82  Vt.  [581]  456,  74  AU.  91; 
Cabot  ▼.  Christie,  42  Vt.  121,  1  Am.  Rep.  313. 

An  actionable  misrepresentation  must  re- 
late to  a  present  or  past  state  of  facts.  Belka 
et  al.  V.  Adams,  supra.  Representations  of 
intention,  or  promises,  having  reference  mere- 
ly to  the  future,  constitute  ho  ground  of-  ac- 
tion. An  action  of  deceit  does  not  lie  for 
failure  on  the  part  of  a  promisor  to  perform 
a  promise  made  by  him  to  do  something  in 
the  future,  which  he  does  not  intend  to  do 
and  subsequently  refuses  to  do,  although  the 
promisee  has  acted  in  reliance  on  such  prom- 
ise to  his  damage.  1  Jaggard  on  Torts,  583, 
584;  Bigelow  on  Frauds,  11,  12;  Robertson 
V.  Parks,  76  Md.  118,  24  Atl.  411;  Patter- 
son V.  Wright,  64  Wis.  289,  26  N.  W.  11; 
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Dawe  V.  Morris,  149  Mass.  188,  21  N.  E.  313, 
4  L.R.A.  158,  14  Am.  St.  Rep.  404.  The  dis- 
tinction between  a  representation  that  some- 
thing exists  which  does  not,  and  a  represen- 
tation, or  more  properly  a  promise,  that 
something  shall  be  done  thereafter,  is  obvious. 

Tested  by  these  rules  neither  count  of  the 
declaration  is  sufficient.  Neither  count  al- 
leges a  misrepresentation  of  an  existing  fact. 
The  iirst  count  merely  alleges  a  promise  by 
the  defendant  to  pay  for  the  services  as  soon 
as  rendered  knowing  that  he  did  not  have 
the  money  with  which  to  pay.  While  it  dis- 
closes the  defendant's  "moral  obliquity"  and 
his  capacity  to  disappoint  the  plaintiff,  if  he 
chose  to  break  his  promise,  it  does  not  charge 
actionable  deceit.  Best  v.  Smith,  54  Vt.  617. 
The  second  count  differs  from  the  first  only 
in  that  it  alleges  in  addition  that  the  de- 
fendant represented  that  he  would  have  the 
money  with  which  to  pay  for  the  services  as 
soon  as  rendered,  not  knowing  at  the  time 
that  he  could  and  would  have  it.  This  was 
not  a  false  representation  of  an  existing  fact 
but  instead  a  promise  coupled  with  a  boast 
as  to  his  ability  to  pay  in  the  future.  It 
was  a  mere  matter  of  opinion  and  an  action 
of  fraud  cannot  be  predicated  upon  such  a 
representation.  Jude  v.  Woodbum,  27  Vt. 
415.  The  comment  in  Fisher  v.  Brown,  1 
Tyler  (Vt.)  387,  4  Am.  Dec.  726,  is  perti- 
nent: ''When  a  man  seeks  to  obtain  credit 
and  boasts  his  ability  to  pay,  here  is  a 
proper  occasion  for  the  exercise  of  discretion 
and  vigilance."  Such  statements  ordinarily 
could  not  be  classed  as  false,  as  they  relate 
to  future  events,  though  with  some  the  fail- 
ure of  realization  might  be  so  far  certain  as 
to  make  them  fraudulent;  but  in  no  case 
would  they  sustain  an  action  for  deceit. 
Dyer  v.  Tilton,  23  Vt.  313;  Best  v.  Smith, 
supra. 

[532]  The  amended  count  is  subject  to  the 
same  obligations.  It  differs  mainly  in  that 
it  alleges  that  the  defendant  had  the  money 
with  which  to  pay  and  so  informed  the  plain- 
tiff. Here,  then,  there  was  no  false  represen- 
tation of  an  existing  fact  to  secure  the  credit. 
When  shorn  of  non-essentials  it  amounts  to  a 
charge  that  the  defendant  promised  to  pay 
for  the  services  not  intending  to  do  so,  which, 
as  we  have  already  seen,  will  not  support  the 
action.  The  demurrer  was  properly  sus- 
tained. 

Affirmed  and  remanded. 

NOTE. 

Bight  of  Action  for  Fraud  in  Indneing 
Performance  of  Personal  Scrricca 
without  Intent  to  Pay  Therefore. 

There  seems  to  be  no  decision,  other  than 
the  reported  case,  on  the  right  of  action  for 
fraud  in   inducing  the  performance  of  per- 


sonal services  without  the  intention  to  pay 
therefor.  Closely  analogous,  however,  is  an- 
other Vermont  case,  Carrigan  v.  Hull,  5  Vt. 
22,  which  was  an  action  of  assumpsit  for 
work  and  labor  performed  1^  the  plaintiff  on 
the  defendant's  farm.  The  testimony  tended 
to  show  that  the  contract  of  employment  was 
made  with  the  defendant's  son  although  the 
defendant  was  present  at  the  time.  It  was 
also  shown  that  the  son  was  a  bankrupt  and 
that  the  defendant  knew  of  this  fact;  that 
the  plaintiff  at  the  time  of  the  making  of  the 
contract  had  but  lately  arrived  from  abroad, 
was  a  stranger  to  the  defendant  and  his  son 
and  did  not  know  of  the  latter's  inability  to 
pay  the  plaintiff's  wages.  The  court  in  af- 
firming a  judgment  in  favor  of  the  plaintiff 
said:  "The  instructions  given  to  the  jury  in 
this  case,  do  not  treat  the  case  as  involving 
fraud  per  se;  but  as  a  case  of  evidence,  tend- 
ing to  prove  facts,  from  which  the  jury 
might  infer  the  further  fact  of  a  fraudulent 
intention  in  the  defendant  and  his  son  Sewall, 
to  procure  the  plaintiff  to  labor  for  the  de- 
fendant, with  no  prospect  of  ever  getting  any 
pay  for  hia  labor.  The  question  now  present- 
ed, is,  whether  the  testimony,  if  believed, 
proved  facts,  from  which  this  fraud  might 
legally  be  inferred.  It  seems,  that  the  plain- 
tiff had  but  lately  arrived  at  Plattsburgh 
from  Ireland,  when  this  contract  was  made; 
and  that  the  said  Sewall  Hull  had  then  late- 
ly come  there  from  Peru,  with  expectation  of 
being  committed  to  prison  for  debt.  The  tes- 
timony is,  that  Sewall  was  then  a  bankrupt, 
and  this  well  known  to  him  and  to  the  de- 
fendant.— ^There  is  no  intimation  that  the 
plaintiff  knew  it.  It  is  said  the  plaintiff 
had  the  meaiis  of  knowledge.  What  these 
means  were,  or  could  have  been,  does  not 
appear. — It  is  very  improbable  that  the  cir- 
cumstances of  Sewall  were  much  known  at 
Plattsburgh  at  that  time.  It  does  not  appear, 
that  they  were  known  at  all.  Hence  any  in- 
quiry by  the  plaintiff,  in  the  neighborliood, 
might  have  been  of  no  use.  It  is  pretty- 
certain,  that  the  plaintiff  would  not  thus 
have  gone  to  Danville  and  performed  this 
labor,  if  he  had  not  believed,  he  should  re- 
ceive his  pay. — ^All  these  considerations  pre- 
sented themselves  as  fully  to  the  defendant 
then,  as  they  have  since  been  presented  to 
the  court  and  jury.  If  the  defendant  stood 
by,  as  was  testified,  and  refused  to  become 
holden  himself  to  pay  for  the  plaintiff's 
labor,  and  heard  Sewall,  the  bankrupt,  make 
this  contract  with  the  plaintiff  for  his  the 
defendant's  benefit,  and  took  the  plaintiff 
hofme  with  him  and  received  his  labor,  the 
defendant  all  this  time  knowing  of  Sewall'a 
total  inability  to  pay  the  plaintiff,  and  yet 
did  not  undeceive  the  plaintiff  by  informing 
him  of  Sewall's  Iiankruptcy,  from  all  this  the 
jury  might  well  inler  the  fraudulent  intoit 
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of  8ewall  and  the  defendant  to  obtain  this 
labor  oi  the  plaintiff,  and  he  be  left  with  no 
prospect  of  any  compensation  for  it." 

The  general  proposition  laid  down  in  the 
reported  case  that  a  mere  promise  or  a  rep- 
resentation in  good  faith  as  to  future  condi- 
tions does  not  constitute  fraud  has  been 
recognized  in  many  cases  and  is  usually  said 
to  be  subject  to  an  exception  in  case  of  a 
wilfully  false  statement  of  an  intention.  ' 
Thus  the  concealment  by  a  purchaser  of  the 
fact  of  his  insolvency  is,  when  coupled  with 
a  present  intention  on  his  part  not  to  pay, 
a  fraud  entitling  the  seller  to  rescind.  See 
the  note  to  German  Nat.  Bank  t.  Princeton 
State  Bank,  8  Ann.  Cas.  502.  In  like  manner, 
while  a  statement  by  a  vendor  of  his  inten- 
tion to  make  certain  improvements  on  ad- 
jacent property  is  ordinarily  deemed  to  be  a 
mere  promise  or  expression  of  opinion  as  to 
the  future,  if  such  a  statement  is  made  with 
a  present  intention  not  to  carry  it  into  effect, 
it  constitutes  a  fraud  on  the  vendee.  See 
the  note  to  Roberts  ▼.  James,  Ann.  Cas. 
1914B  859. 


BUNGER 

V. 

GRIMM  £T  AI.. 


Georgia  Supreme  Court — September  22,  1914. 
1^2  6a.  44S;  Sa  8.  E.  200. 


1.  Ezeoutors  and  Administrators  — 
Order  to  Sell  I<and  —  Sufficiency  of 
DesoripMon. 

-  An  order  to  sell  land,  granted  to  an  ad- 
ministrator by  the  court  of  ordinary,  describ- 
ing the  land  as  located  in  a  named  county 
and  known  by  a  certain  name,  and  as  con- 
taining a  stated  number  of  acres,  more  or 
less,  and  lying  alongside  a  certain  river,  fol- 
lowed by  an  additional  description  giving  the 
calls  for  three  sides  of  it,  is  not  void  for  un- 
certainty. When  property  has  a  descriptive 
name,  it  may  be  conveved  by  that  name; 
and  such  description  will  prevail  over  one 
which  is  intended  to  be  a  further  description, 
but  which  is  uncertain  and  imperfect.  Ex- 
trinsic evidence  is  receivable  to  apply  the 
description  to  its  subject-matter. 

2.  Eridenoe  —  Administrator's  Beed  ^ 
Neeessity  of  SlLotring  Appointment. 
An  administrator's  deed,  accompanied  by 

the  order  of  the  ordinary  grahting  leave  to 
Bell,  is  admissible  as  a  muniment  of  title, 
without  the  production  of  the  letters  of  ad- 
ministration. 

3.  Same. 

An  administrator's  deed  without  an  order 
of  sale,  or  a  sheriiTs  deed  not  accompanied 
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by  the  execution  under  which  the  property  is 
sold,  is  admissible  in  evidence  as  color  of 
title. 

4.  Admissibility  of  Aneient  Map. 

An  ancient  map  of  the  public  roads  of  a 
county,  purporting  to  have  been  made  by 
authority,  and  coming  from  the  proper  cus- 
tody, is  competent  evidence  to  show  the  ex- 
istence and  location  of  the  public  roads  of 
the  county  at  the  time  it  was  made,  and  in 
a  contest  between  coterminous  landowners, 
where  a  road  delineated  on  the  map  is 
claimed  to  be  a  boundary,  such  map  is  rele- 
vant, and  is  receivable  in  evidence  when, 
upon  inspection  by  the  court,  the  map  ap- 
pears to  be  what  it  purports  to  be  and  is 
shown  to  have  been  produced  from  the  proper 
depository. 

[See  note  at  end  of  this  case.] 

5.  Admissibility  of  SttrToy. 

An  unofficial  survey  is  admissible  in  evi- 
dence when  proved  to  have  been  correct. 

6.  Adverse    Possession    —    Instruction 
Condemned. 

The  charge  of  the  court  in  respect  to  pre- 
scriptive title  was  an  inaccurate  statement 
of  the  law. 

7.  BoundaHes     -*     Establisbment     by 
Parol. 

A  disputed  boundary  line  between  cotermi- 
nous proprietors  may  be  established  by  oral 
agreement,  if  the  agreement  be  accompanied 
by  actual  possession  to  the  agreed  line,  or 
is  otherwise  duly  executed. 

[See  Ann.  Cas.  19126  662.] 

8.  Real  Property  —  Action  Held  to  In- 
volve Title. 

Where  a  plaintiff  seeks  to  enjoin  a  de- 
fendant from  trespassing  on  land,  on  the 
ground  that  he  has  title  to  the  premises,  and 
the  defendant  in  his  answer  asserts  title  to 
the  premises,  and  both  parties  offer  evidence 
to  substantiate  their  respective  claims,  it 
is  error  to  instruct  the  jury  that  tlieir  ver- 
dict would  not  determine  the  title  to  the 
premises. 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Chatham  county: 
Charlton,  Judge. 

Action  for  injunction.  John  H.  Grimm  et 
al.,  plaintiffs,  and  H.  U.  Bunger,  defendant. 
Judgment  for  plaintiffs.  Defendant  brings 
error.  The  facts  are  stated  in  the  opinion. 
Revebsed. 

P.  W.  MMrim  for  plaintiff  in  error. 
R,  R.  Richards  for  defendants  in  error. 

[449]  Evans,  P.  J.— This  is  an  action  by 
John  H.  Grimm  et  al.  against  H.  H.  Bunger, 
to  enjoin  the  defendant  from  knocking  down 
parts  of  a  fence  erected  by  the  plaintiffs,  and 
otherwise  trespassing  upon  a  triangular  piece 
of  land  containing  between  two  and  three 
acres,  located  in  Chatham  county,  adjacent 
to  the  bridge  which  spans  the  Ogeechee  river. 
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The  plaintiffs  prevailed,  and  the  court  refused 
the  defendant  a  new  trial. 

1.  The  court  received  in  evidence  a  deed 
from  Brooks,  administrator,  to  the  plaintiffs, 
over  the  objection  that  the  order  from  the 
court  of  ordinary  authorizing  the  sale  was 
insufficient  to  identify  the  premises,  as  one 
of  the  boundaries  was  omitted,  and  because 
the  description  in  the  deed  did  not  corre- 
spond with  the  description  [460]  in  the  peti- 
tion. The  description  of  the  premises  in  the 
order  is  all  "that  tract  of  land  lying  in  the 
county  of  Chatham,  said  State,  known  as 
Litchfield,  containing  one  thousand  and 
eighty-four  (1084)  acres,  more  or  less,  lying 
on  the  Great  Ogeechee  River,  bounded  on  the 
south  by  the  Savannah  and  Darien  Hoad, 
east  by  the  Fort  Argyle  Road,  and  west  by 
the  Great  Ogeechee  River."  When  property 
has  a  descriptive  name,  it  may  be  conveyed 
by  that  name;  and  such  description  will  pre- 
vail over  one  which  is  intended  to  be  a  fur- 
ther description,  but  which  is  uncertain  and 
imperfect.  Martin  ▼.  Lloyd,  94  Cal.  195,  29 
Pac.  491.  Extrinsic  evidence  is  receivable  to 
apply  the  description  to  its  ,  subject-matter. 
Hancock  v.  King,  133  Ga.  734,  66  S.  E.  949. 
If  in  fact  the  premises  described  in  the  peti- 
tion are  embraced  within  the  premises  known 
as  "Litchfield/^  parol  evidence  is  admissible 
to  establish  the  same, 

2.  An  administrator's  deed,  accompanied 
by  the  order  of  the  ordinary  granting  leave 
to  s^ll,  is  admissible  as  a  muniment  of  title, 
although  the  letters  of  administration  may 
not  be  produced.  The  granting  of  the  order 
of  sale  by  the  ordinary  adjudicated  that  the 
applicant  was  the  administrator  and  author- 
ized to  make  the  sale.  Roberts  v.  Martin,  70 
Ga.  196. 

3.  It  has  been  repeatedly  ruled  by  this 
court  that  an  administrator's  deed  without 
an  order  of  sale,  or  a  sheriff's  deed  not  ac- 
companied by  the  execution  under  which  the 
property  was  sold,  though  inadmissible  as  a 
muniment  of  title,  is  admissible  in  evidence 
as  color  of  title.  Street  v.  Collier,  118  Ga. 
470,  45  S.  E.  294;  Dodge  v.  Cowart,  131  Ga. 
649,  62  S.  E.  987;  Burkhalter  ▼.  Edwards, 
16  Ga.  593  (2),  596,  60  Am.  Dec.  744. 

4.  The  court  received  in  evidence  a  copy  of 
a  map  purporting  to  have  been  made  by  John 
McKinnon  on  September  5,  1816,  over  the 
objection  that  the  map  did  not  purport  to 
have  been  made  by  the  county  surveyor,  and 
that  a  map  made  by  a  private  person  should 
be  proved  to  be  correct  before  it  is  admissi- 
ble as  evidence.  Counsel  for  the  defendant 
stated  that  he  did  not  insist  upon  the  intro- 
duction of  the  original,  which  was  in  the 
custody  of  the  county  commissioners.  The 
oourt  allowed  the  map  to  be  introduced  on 
the  ground  that  it  came  from  the  custody  of 
the  proper  public  officials,  and  purported  on 


its  face  to  be  a  map  of  the  county  roads 
in  1816.  The  map  had  an  endorsement  there- 
01^  that  it  was  made  at  the  request  of  the 
commissioners  of  roads  of  the  county,  pur- 
porting [451]  to  have  been  signed  by  ''John 
McKinnon,  Surv.,"  and  bearing  date  Septem- 
ber 5,  1816.  An  ancient  map  of  the  public 
roads  of  a  county,  purporting  to  have  beea 
made  by  authority,  and  coming  from  the 
proper  custody,  is  competent  evidence  to  show 
the  eziatence  and  location  of  the  public  roads 
of  the  county  at  the  time.it  was  made;  and 
in  a  contest  between  coterminous  landowners, 
where  a  road  delineated  on  the  map  is 
claimed  to  be  a  boundary,  such  map  is  rele- 
vant on  the  question  of  boundary.  The  the- 
ory on  which  such  ancient  maps  are  received 
is  that  where  the  matter  in  controversy  i» 
ancient  and  not  susceptible  of  better  evi- 
dence, traditionary  reputation  of  matters  of 
public  and  general  interest  is  competent  evi- 
dence of  the  matters  to  which  it  relates.  1 
Greenleaf,  Ev.  (16th  ed.)  226;  Adams  v. 
Stanyan,  24  N.  H.  405;  Donohue  v.  Whitney, 
133  N.  Y.  178,  30  N.  E.  848.  The  original 
map  should  be  produced  and  shown  to  have 
come  from  the  proper  depository;  and  if 
upon  inspection  the  court  should  be  of  the 
opinion  that  it  is  what  it  purports  to  be,  the 
map  is  receivable  in  evidence  without  further 
extrinsic  proof. 

The  admissibility  in  evidence  of  an  ancient 
map  of  matters  of  a  public  and  general  in- 
terest is  not  to  be  confounded  with  a  map 
which  a  landowner  causes  to  be  made  of  hia 
premises.  In  Bower  v.  Cohen,  126  Ga.  35, 
40,  54  S.  E.  918,  it  was  doubted  that  the 
rule  admitting  a  map  thirty  years  old  as 
an  ancient  document  applied  to  private  maps. 
In  Jones  v.  Huggins,  12  N.  C.  223,  17  Am. 
Dec.  567,  Taylor,  C.  J.,  gave  as  a  controlling 
reason  for  excluding  an  ancient  survey  of 
land  made  under  the  owner's  direction  and 
for  his  convenience,  when  offered  in  behalf 
of  himself  or  those  claiming  under  him,  that 
it  might  benefit  men  to  include  in  such  sur- 
veys more  land  than  belonged  to  them. 

5.  The  defendant  offered  a  certain  map  of 
the  premises,  made  by  the  county  surveyor, 
purporting  to  be  a  correct  map,  showing  th<» 
boundaries  of  the  land  as  claimed  by  the  de- 
fendant. In  connection  with  this  evidence  it 
was  offered  to  prove  the  correctness  of  the 
map  by  the  defendant,  who  was  with  the 
surveyor  when  the  survey  was  made.  In 
approving  this  ground  of  the  motion  the  court 
certified  that  the  map  was  excluded  from  evi- 
dence for  the  reason  that  "the  persons  who 
were  present  when  the  work  was  done  were 
allowed  to  testify;  but  the  surveyor  being 
accessible,  and  for  a  part  of  the  time  in  the 
court-room  and  not  called  to  the  stand,  the 
court  held  that  [462]  his  testimony  was  nee- 
essary  to  prove  the  correctness  of  the  map. 


and  that  the  advenarj  had  the  ri^^t  of 
orou-examuiation.  /Rie  map  offered  was  a 
copy  by  the  aoryeyor,  purporting  to  have  been 
copied  from  the  records  of  deeds  in  Book  2 
1%  217."  The  survey  was  not  offered  as  one 
made  under  the  rule  of  court  (Civil  Code> 
1910,  §  6314).  The  defendant  offered  to 
prove  the  correctness  of  the  survey,  by  a  wit- 
ness who  was  present  when  the  lines  were 
run,  and  who  proposed  to  testify,  to  its  cor- 
rectness. An  unofficial  survey,  is  admissible 
in  evidence  when  proved  to  have  been  correct 
by  the  parties  who  made  it.  Maples  v.  Hog- 
gard,  68  Ga.  315.  In  principle  it  would  seem 
to  be  immaterial  whether  the  witness  who 
proposes  to  testify  to  the  correctness  of  the 
survey  be  the  surveyor,  or  one  who  was  pres- 
ent at  the  time  the  survey  was  made,  if  he 
offers  to  testify  to  the  correctness  of  the 
survey.  The  defendant  offered  himself  aji  a 
witness  to  prove  the  correctness  of  the  map. 
If  his  testimony  went  to  the  fact  that  the 
map  was  correct,  it  should  have  been  received 
in  evidence,  notwithstanding  the  surveyor 
may  not  have  been  put  upon  the  stand  and 
was  an  accessible  witness. 

6.  Exception  is  taken  to  the  following  ex- 
cerpts from  the  charge:  "As  already  indi- 
cated to  you  in  what'  I  have  said  here,  it 
sometimes  happens  that  people  are  holding 
adjoining  lands,  and  the  boundaries  of  each 
extend  beyond  the  line,  and  each  paper  takes 
in  the  premises  in  dispute — ^what  is  called  in 
law  an  interlock;  and  the  question  arises  in 
that  eaae,  what  is  the  jury  to  do?  If  they 
£nd  the  plaintiffs'  papers,  for  instance 
(whether  by  deed  or  prescription  or  color  of 
title),  include  this,  particular  land  in  ques- 
tion here  on  which  they  claim  a  trespass  was  • 
made,  and  it  is  also  shown  that  the  bounda- 
ries of  the  land  described  in  the  defendant's 
papers  (whether  by  deed,  by  prescription,  or 
by  color  of  title)  extend  over  the  point  where 
the  alleged  trespass  is  said  to  have  been  com- 
mitted, and  you  are  confronted  with  that 
situation,  then  the  question  arises,  how  that 
is  to  be  adjusted?  The  general  rule  in  re- 
gard to  that  is  this:  that  where  the  boun- 
ariea  of'  each  cover  the  same  point,  then 
whatever  may  be  the  superior  title  held  by 
any  one  of  the  parties,  to  that  party  the 
deciaion  should  go.  For  instance,  if  one 
holds  by  a  regular  chain  of  title  back  to  a 
grant  of  the  State  of  Georgia,  and  the  other 
one  holds  by  color  of  title,  and  they  clash 
there,  superior  title  as  shown  by  the  evidence 
would  control,  that  is  the  deed.  If  you  find 
that  both  hold  the  same  character  of  title, 
and  the  length  of  [453]  possession  thereunder 
is  the  same,  and  an  interlock  resulted  there 
from  the  description  in  the  paper,  all  I  can 
say  to  you  in  that  regard  is  that  the  law 
would  leave  them  where  they  found  them. 
If  one  color  of  title  was  perfected,  say  thirty 
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years  ago,  and  the  other  color,  of  title  was 
perfected  only  ten  years  ago,  then  as  between 
those  you  would  adopt  the  color  of  title 
which  had  been  perfected  thirty  years  ago. 
If  they  both  are  of  the  same  datC)  and  run- 
ning the  same  time,  and  the  seven  years  had 
practically  transpired  at  the  same  time,  and 
therefore  both  perfected  at  the  same  time, 
then  the  law  would  leave  them  where  they 
foimd  them."  The  criticism  is,  that  the  court 
laid  down  a  wrong  rule  of  law;  the  true  rule 
being  that  if  adjacent  pwueis  are  in  construc- 
tive possession  of  the  same  land,  then  no 
prescription  can  arise  in  favor  of  either,  and 
if  two  persons  claim  to  be  in  actual  posses- 
sion of  the  same  land,  then  he  is  deemed  in 
possession  who  has  the  legal  title.  Through- 
out the  whole  charge,  and  as  apparent  from 
the  foregoing  excerpts^  the  court  instructed 
the  jury  on  the  theory  that  title  by  prescrip- 
tion was  based  upon  possession  alone;  that 
adverse  possession  of  land  under  color  of 
title  for  seven  yeara  was, known  as  color  of 
title.  For  instance,  the  court  instructed  the 
jury,  that  there  are  several  ways  in  which 
one  becomes  the  owner  of  land  in  this  State; 
that  one  class  of  title  is  a  series  of  succes- 
sive conveyances  from  the  sovereign;  another 
class  is  that  known  as  prescriptive  title, 
which  is  ''based  upon  possession,  not  upon 
paper  title,  not  upon  a  deed;"  and  "the  third 
method  of  acquiring  title  is  what  is  known 
as  color  of  title,  and  that  has  in  it  some  of 
the  elements  of  title  by  deed  and  some  ox  the 
elements  of  title  by  prescription."  The  court 
was  in  error  as  to  his  classification  as  to 
color  of  title  being  something  apart  from 
prescription.  The  statute  declares  that  ac- 
tual adverse  possession  of  lands  for  twenty 
years  shall  give  a  good  title  by  prescription 
against  every  one  except  the  State  or  persons 
laboring  under  disabilities;  and  adverse  pos- 
session of  lands  under  written  evidence  of 
title  for  seven  years  shall  give  a  like  title  by 
prescription.  Civil  Code  (1910),  §§  4168, 
4169.  A  prescriptive  title,  therefore,  may  be 
founded  either  upon  twenty  years  actual  ad- 
verse possession  of  land,  or  upon  seven  years 
adverse  possession  of  land  under  color  of 
title.  In  the  present  case  neither  of  the  con- 
tending parties  deraigned  a  perfect  paper 
title.  Both  parties  offered  in  evidence  certain 
deeds  as  color  of  title,  and  proved  pos- 
session of  a  portion  [454]  of  the  land  em- 
braced therein.  In  other  words,  both  plain- 
tiffs and  defendant  were  seeking,  to  assert  a 
Constructive  possession  over  the  premises  in 
dispute.  If  one  of  the  parties  had  acquired 
prescriptive  title  by  reason  of  the  fact  that 
he  was  in  adverse  possession  of  his  land  for 
a  period  of  seven  years  before  his  adversary 
went  into  possession  of  the  land  claimed  un- 
der his  color  of  title,  such  party  would  not 
lose  his  prescriptive  title  which  had  ripened 
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before  the  other'B  poBseBsion  began.  But  if 
neither  was  in  actual  possession  of  the  prem- 
ises in  dispute,  and  both  were  in  constructive 
possession  thereof,  and  neither  had  acquired 
a  prescriptive  title  before  the  possession  of 
the  other  began,  no  prescription  would  arise 
in  favor  of  either.  In  Harriss  v.  Howard,  126 
Ga.  325,  55  S.  E.  69,  it  was  said  that  "ad- 
jacent owners  may  be  in  constructive  posses- 
sion of  the  same  land,  being  included  in  the 
boundaries  of  each  tract.  In  such  cases  no 
prescription  can  arise  in  favor  of  either;  but 
the  rights  of  the  parties  will  be  determined 
according  to  the  superiority  of  the  one  title 
or  the  other  aside  from  such  prescription.'' 
That  is  to  say,  if  both  of  the  adjacent  land- 
owners were  in  constructive  possession,  nei- 
ther having  a  prescriptive  title  against  the 
other,  and  oiie  of  them  had  a  paper  title 
from  the  sovereign,  that  title  would  prevail. 
We  do  not  understand,  however,  the  rule  to 
be  that  if  neither  of  the  adjacent  owners  has 
a  complete  title,  the  one  whose  color  of  title 
is  the  oldest  shall  be  preferred,  where  the 
possession  of  neither  has  ripened  their  re- 
spective color  of  title  into  prescriptive  title. 
We  think  the  charge  of  the  court  was  inac- 
curate statement  of  the  law. 

7.  The  court  charged:  "If  you  find  from 
the  evidence  in  the  case  that  the  prior  own- 
ers of  the  land  in  question,  that  is  to  say» 
plaintiffs'  ancestors  in  title,  and  defendant's 
ancestors  in  title,  had  agreed  on  a  division 
or  boundary  line,  then  I  charge  you  that  that 
division  or  boundary  line  so  agreed  upon 
must  govern  in  this  case."  The  excerpt  from 
the  charge  did  not  fully  state  the  law  re- 
specting the  conclusiveness  of  an  agreed  line 
between  coterminous  owners.  A  disputed 
boundary  line  between  coterminous  proprie- 
tors may  be  established  by  oral  agreement, 
if  the  agreement  be  accompanied  by  actual 
possession  to  the  agreed  line,  or  is  otherwise 
duly  executed.  Osteen  v.  Wynn,  131  Ga.  209, 
62  S.  E.  37,  127  Am.  St.  Rep.  212. 

8.  The  jury  were  instructed  that  the  ob- 
ject of  the  present  suit  "is  to  prevent  the 
defendant  from  doing  repeated  acts  prejudi- 
cial [465]  to  the  rights  of  the  plaintiffs,  who 
claim  to  be  owners  of  the  land.  The  verdict 
of  the  jury  does  not  determine  title.  All 
they  have  to  find  from  the  proofs  is  that 
they  believe  that  ownership  in  the  plaintiffs 
is  established"  under  the  evidence  in  the  case. 
In  their  pleadings  the  plaintiffs  asserted  their 
right  to  an  injunction  by  reason  of  their 
ownership  of  the  land  upon  which  the  alleged 
trespasses  were  committed.  Their  right  to 
injunction  was  dependent  upon  showing  title 
in  themselves.  Issue  was  joined  by  the  de- 
fendant, and  both  sides  submitted  evidence 
tending  to  show  a  prescriptive  title  to  the 
premises  in  dispute.  In  the  grant  of  an  In- 
terlocutory  injunction  against  a  trespamer 


the  plaintiff  may  not  be  held  to  strict  proof 
of  title.  It  is  sufficient  to  sustain  an  inter- 
locutory injunction  against  trespassers  on 
land,  in  the  absence  of  a  better  outstanding 
title,  for  the  plaintiff  to  show  a  prima  facie 
title.  McArthur  v.  Matthewson,  67  Ga.  134. 
But  on  the  final  hearing,  where  the  plaintifiF 
prays  permanent  injunction  against  interfer- 
ing with  his  possession,  on  the  ground  that 
he  has  title  to  the  land,  and  the  defendant 
also  sets  up  title  to  the  land,  the  plaintiff  is 
not  entitled  to  injunction  unless  he  shows 
title  in  himself. 

The  motion  for  new  trial  contains  numer- 
ous grounds.  Those  which  we  have  specifical- 
ly discussed  entered  into  all  the  others,  and 
such  as  are  not  specifically  noted  are  eon- 
trolled  by  the  foregoing  discussion. 

Judgment  reversed.     All  the  justices  ooa- 


cur. 


KOTE, 


Admissibility  im  Evidence  of  AmeieAt 
Map  or  Surrey* 

Map: 

Oflicial,  176. 

Unofficial,  lt8« 
Survey: 

Public,  179. 

Private,  180. 


Map. 
Official. 

An  ancient  map,  in  proper  custody,  au- 
thorized or  recognized  as  an  official  document, 
is  admissible  in  evidence  to  prove  the  loca- 
tion of  a  boundary  line. 

England. — ^New  Romney  CJorporation  v. 
New  Romney  Sewer  Com's  [1892]  1  Q.  B. 
840,  61  L.  J.  Q.  B.  558,  56  J.  P.  766.  See 
also  Vyner  v.  Wirrall  Rural  Council,  73  J. 
P.  242,  7  L.  G.  R.  628. 

United  States,— Burna  v.  U.  S.  160  Fed. 
631,  87  C.  G.  A.  583.  See  also  Morris  v. 
Harmers,  7  Pet.  554,  8  U.  S.  (L.  ed.>  784. 

Alabama. — Barker  v.  Mobile  Electric  Go. 
173  Ala.  28,  55  So.  364. 

Connecticut. — ^Hamilton  v.  Smith,  74  Conn. 
374,  50  Atl.  884.  See  Stevens  v.  Smoker,  84 
Conn.  569,  80  Atl.  788. 

Georgia. — See  theh'eported  case. 

Louisiana. — Carrollton  R.  Co.  ▼.  Munici- 
pality No.  2,  19  La.  62. 

Maine. — Goodwin  y.  Jack,  62  Me.  414. 

Massachusetts. — Drury  v.  Midland  R.  Co. 
127  Mass.  571. 

Missouri. — St.  Louis  Public  Schools  v.  Br- 
skine,  31  Mo.  110. 

tfew  Hampshire. — Gibson  ▼.  Poor,  21  N.  H. 
440,  53  Am.  Dec.  216;  Adams  ▼.  Staayaa,  M 
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X.  H.  405 ;  Whitehouse  v.  Bickf ord,  29  N.  H. 
471;  Lawrence  v.  Tennant,  64  N.  H.  532,  15 
Atl.  543. 

\ew  Yorfc.— Oxford  ▼.  Willoughby,  87  App. 
Div.  609,  83  N.  Y.  S.  1118,  affirmed  181  N.  Y. 
155,  73  N.  E.  677.  See  also  Jackson  ▼.  Wit- 
ter, 2  Johns.  180. 

Pennsylvania. — Com.  v.  Alburger,  1  Wliart. 
469;  Huffman  v.  McCrea,  56  Pa.  St.  95.  See 
also  Com.  v.  Philadelphia,  16  Pa.  St.  79; 
McCausland  v.  Fleming,  63  Pa.  St.  36. 

T«p<M.— -Spencer  v.  Levy  (Tex.)  173  S.  W. 
550. 

Wisconsin, — Dickinson  y.  Smith,  134  Wis. 
6,  114  N.  W.  133. 

Thus  in  Lawrence  ▼.  Tennant,  64  N.  H. 
532,  15  Atl.  543,  the  court  said:  'The  party 
offering  the  paper  must  make  out  a  prima 
facie  case  for  its  reception;  he  must  show 
that  the  paper  is  apparently  as  he  contends. 
If  he  wholly  fail  to  do  this,  the  court  should 
reject  the  paper;  but  if  there  be  a  reasonable 
probability  estlibllshed  that  the  paper  is 
what  it  purports  to  be,  the  question  then  be- 
comes one  for  the  jury,  and  the  paper  ought 
to  go  before  them  with  proper  instructions. 
The  real  question  affecting  the  consideration 
of  such  documents  with  the  tribunal  before 
which  they  are  offered  is,  whether  th^y  are 
genuine,  and  contain  a  true  statement  of 
what  they  purport  to  contain.  If  found  to 
possess  these  requisites,  there  is  no  reason 
why  they  may  not  be  read  in  evidence.  .  .  . 
In  this  case  both  of  these  requisites  appear. 
An  inspection  of  the  plan  leaves  no  doubt 
that  it  is  an  ancient  and  much  worn  docu- 
ment, and,  taken  in  connection  with  the  re- 
ported evidence,  establishes  a  reasonable 
probability  that  it  is  what  it  is  marked  and 
purports  to  be,  namely,  *A  plot  of  the  town 
of  Epsom,  taken  on  a  scale  of  one  hundred 
rods  to  an  inch,  in  the  year  1800,  by  D.  L. 
Morril.'  The  antiquity  and  genuineness  of 
the  plan  thus  appearing,  it  was  of  course  '^ 
admissible  if  made  by  public  authority;  and 
if  not  so  made,  it  was  none  the  less  admissi- 
ble, there  having  been  preliminary  evidence 
of  its  correctness.  Other  grounds  of  admissi- 
bility need  not  be  considered."  So  in  Spencer 
V.  Levy  (Tex.)  173  S.  W.  650,  the  court  ad- 
mitted as  evidence  a  certain  map  termed  the 
Westcott  Map  of  which  it  was  said  that  it 
"had  been  hanging  in  the  office  of  the  county 
clerk  of  Falls  county  for  at  least  30  years, 
during  all  of  which  time  it  has  been  the  cus- 
tom of  citizens  of  Marlin  to  buy  and  sell 
lots  in  said  Kailroad  addition  as  indicated 
on  said  map,  and  it  does  not  appear  that  any 
one  ever  called  its  correctness  in  question." 
The  court  said :  *'We  do  not  see  how  evidence 
of  the  correctness  of  said  map  could  reason- 
ably be  made  stronger.  It  purports  to  have 
been  made  in  1871.  If  the  man  who  made  it 
had  testified  on  the  trial  hereof  that  he  eor- 
Ann.  Cas.  1916C.— 12. 
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rectly  copied  the  original  map,  this  would 
have  been  only  his  memory  of  that  event, 
after  the  lapse  of  more  than  40  years.  That 
it  has  stood  the  test  of  time  as  above  stated 
we  think  is  stronger  evidence  than  would 
have  been  the  memory  of  the  man  who  made 
it.''  Likewise  in  Whitehouse  v.  Bickford,  29 
N.  H.  471,  wherein  it  was  held  that  the  gen- 
uineness of  a  plan  was  sufficiently  established 
to  entitle  it  to  be  offered  in  evidence,  the 
court  said:  "The  plan  was  found  in  the 
custody  of  J.  W.  Pierce,  and  that  he  was  at 
the  time  the  acting  clerk  of  the  Masonian 
Proprietors,  having  the  custody  of  their  rec- 
ords, and  that  it  was  delivered  by  him,  at 
his  office  in  Portsmouth,  in  this  state,  as  an 
original  plan  and  as  a  part  of  the  proprie- 
tary records,  and  the  witness  of  these  facts 
produced  the  plan  in  court.  It  purported, 
upon  its  face,  to  be  an  ancient  plan,  bearing 
date  1781,  and  purporting  to  be  signed  by 
James  Hersey,  surveyor.  It  was  accompanied 
by  a  certifloate  attached  to  the  plan  signed 
by  Pierce,  which  also  showed  that  it  had 
been,  in  point  of  fact,  in  his  custody,  and 
came  from  his  possession."  In  Com.  v.  Al- 
burger, 1  Whart.  (Pa.)  469,  the  court  said: 
"A  copy,  therefore,  of  a  map  of  the  city  re- 
maining in  the  Surveyor-Qmierars  office,  as 
one  of  the  records  or  papers  of  that  office, 
received  and  accredited  by  the  officers  as  au- 
thentic, and  proved  to  be  so  considered,  and 
to  be  an  ancient  paper,  of  course  handed 
down  by  the  proprietary's  officers  from  early 
times,  relating  to  its  public  and  official  acts, 
is  evidence.  .  .  .  The  presumption  is,  that 
these  maps  were  placed  there  by  the  proprie- 
tary or  his  officers,  as  public  documents  for 
the  benefit  of  all  concerned  in  a  matter  of 
great  public  importance.  They  have  been 
placed  where  they  ought  to  have  been,  in  the 
source  and  depository  of  all  matters  relating 
to  the  origin  of  land  titles  in  Pennsylvania, 
"^Buperintended  by  a  public  officer  of  the  high- 
est authority,  and  open  to  public  inspection, 
where  every  person  might  resort  for  informa- 
tion as  to  land  titles.  Even  a  survey  adopt- 
ed by  the  land  office,  though  not  made  by  the 
regular  officer,  is  evidence."  And  in  New 
Romney  Corporation  v.  New  Romney  Sewer 
Com'rs  [1892]  61  L.  J.  Q.  B.  558,  1  Q.  B. 
(Eng.)  840,  56  J.  P.  756,  the  court  said  that 
a  map  made  under  authority  of  a  commission 
and  acquiesced  in  for  a  period  of  sixty  years 
was  admissible  to  show  the  boundaries  of  cer- 
tain marsh  lands. 

In  Finberg  v.  Gilbert,  104  Tex.  539,  141 
S.  W.  82,  reversing  124  S.  W.  979,  the  court 
said:  "It  is  not  doubted  that  as  to  ancient 
maps  and  plats  long  and  publicly  recognized 
and  with  reference  to  which  it  may  be  fairly 
presumed  that  the  parties,  as  well  as  the 
general  public  had  acted,  they  may  be  and 
are  admitted  as  in  the  nature  of  a  species  of 
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reputation  of  the  location  of  lota,  streets  and 
alleys  or  even  of  sections  or  leagues  of  land." 
And  in  Smucker  v.  Pennsylvania  R.  Co.  188 
Pa.  St.  40,  41  Atl.  457,  wherein  it  was  held 
that  a  map  was  not  a  paper  between  the 
parties  as  to  boundary,  but  a  signification 
by  the  commonwealth  of  the  quantity  taken 
by  boundary,  the  court  said:  **The  map  was 
over  sixty  years  old;  it  was  foimd  in  the 
files  in  the  proper  office  at  Harrisburg, .  id  a 
book  entitled  'Plan  Bo<^  No.  23,  of  Public 
Works/  in  the  very  custody  and  place  it 
should  have  been.  We  do  not  think  that,  to 
give  effect  to  such  a  map,  thus  guarded,  as 
evidence,  it  was  necessary  that  defendant 
should  go  further  and  show  that  it  was 
framed  and  filed  at  the  exact  time  the  state 
entered  upon  the  land  of  which  the  map  pur- 
ports to  be  the  boundary." 

Where  an  ancient  official  map  is  no  longer 
in  existence,  a  copy  or  tracing  thereof  prop- 
erly authenticated  is  admissible  in  evidence. 
Barker  v.  Mobile  Electric  Co.  173  Ala.  28,  55 
So.  364;  Hamilton  v.  Smith,  74  Conn.  374, 
50  Atl.  884;  Goodwin  v.  Jack,  62  Me.  414; 
Dickinson  v.  Smith,  134  Wis.  6,  114  N.  W. 
133.  See  also  Gibson  v.  Poor,  21  N.  H.  440, 
53  Am.  Dec.  216.  Thus  in  Barker  v.  Mobile 
Electric  Co.  supra,  the  court  said:  ''Official 
records  show  that  about  1848  one  Troost  was 
employed  by  the  city  of  Mobile  to  lay  out 
a  map  of  the  city.  A  copy  of  so  much  of 
this  map  as  shows  the  block  containing  the 
property  in  controversy  was  introduced  in 
evidence.  This  map  was  hearsay,  but  it  was 
an  ancient  document  and  came  from  a  proper 
custody.  It  was  competent  to  show  boundary 
lines  of  private  ownership."  So  in  Dickinson 
V.  Smith,  134  Wis.  6,  114  N.  W.  133,  it  was 
said:  "Whether  it  was  filed  in  the  office  of 
the  city  clerk  does  not  appear,  but  it  does 
appear  that  Stephens  made  such  survey  and 
plat  and  that  he  set  monuments  or  land- 
marks, and  that  copies  or  prints  of  such  plaf* 
made  by  Stephens  were  in  use,  one  of  them  in 
the  office  of  the  register  of  deeds  of  Outagamie 
county,  and  this  copy  was  offered  in  evidence. 
It  therefore  comes  from  the  custody  of  the 
register  of  deeds,  is  In  common  and  general 
use  and  publicly  recognized  as  a  true  copy 
of  the  John  Stephens  plat,  and  the  copy  it- 
self is  apparently  of  the  same  age  as  the 
original,  and  is  rather  a  print  made  by  the 
process  of  map-making  then  in  vogue  than  a 
copy.  It  was  properly  received  in  evidence 
after  proof  of  the  loss  of  the  original."  And 
in  Gibson  v.  Poor,  21  N.  H.  440,  53  Am.  Dec. 
216,  by  way  of  dictum  the  court  said :  "Even 
if  this  ancient  plan  had  not  been  found,  we 
are  not  prepared  to  say,  that  the  copy  pre- 
sented could  not  have  been  used.  Ancient 
plans  must  at  some  time  become  worn  out 
by  age  and  use;  and  the  necessity  of  the 
case   seems  to   require   that   their   place   be 


supplied  by  copies.  After  these  copies  have 
been  kept  among  the  records,  and  used  by  the 
inhabitants  a  sufficient  number  of  years  to 
raise  the  ordinary  presumption  of  genuine- 
ness, can  they  not  be  used  as  substitutes  for 
the  originals,  without  resorting  to  proof  of 
being  true  transcripts,  if  the  originals  can- 
not be  found,  or  have  become  defaced  and 
unintelligible  by  use?  If  the  originals  should 
be  lost,  there  would  be  no  doubt  of  the  com- 
petency of  the  copies  as  secondary  evidence, 
and  the  reason  would  seem  to  be  quite  as 
cogent  for  the  admission  of  copies  after  the 
originals  had  become  defaced  by  age  and 
use." 

In  Lawrence  v.  Tennant,  6t4  N.  ^.  632,  15 
Atl.  643,  the  court  said:  "The  party  offering 
the  paper  must  make  out  a  prima  facie  case 
for  its  reception;  he  must  show  that  the 
paper  is  apparently  as  he  contends.  If  he 
wholly  fail  to  do  this,  the  court  should  re- 
ject the  paper;  but  if  there  be  a  reasonable 
probability  established  that  the  paper  is  what 
it  purports  to  be,  the  question  then  becomes 
one  for  the  jury,  and  the  paper  ought  to  go 
before  them  with  proper  instructions."  See 
to  the  same  effect  Gibson  v.  Poor,  21  N.  H. 
440,  53  Am.  Dec.  216;  Whitehouse  v.  Bick- 
ford,  29  N.  H.  471. 

UktopficiaIl. 

An  ancient  map,  made  under  the  direction 
of  a  private  person,  or  one  for  whidi  no  of- 
ficial authorization,  or  recognition  appears, 
is  inadmissible  in  evidence.  Pollard  v.  Scott, 
Peak©  N.  P.  (Eng.)  18;  Reg.  v.  Milton,  1  C. 
&  K.  58,  47  E.  C.  L.  58  (map  made  under 
private  act) ;  Hammond  v.  Bradstreet,  10 
Exch.  (Eng.)  300,  2  C.  L.  R.  1105;  23 
L.  J.  Exch.  332,  2  W.  R.  625  (maker  not 
deputed  to  make  map) ;  Pipe  r.  Fulcher,  1 
El.  &  El.  Ill,  102  E.  C.  L.  Ill,  28  L.  J.  Q.  B. 
12,  5  Jur.  (N.  S.)  146,  7  W.  R.  19  (not 
recognized  as  authority  on  highwiv^) ;  Earl 
V.  Lewis,  4  Esp.  (Eng.)  1;  Mercer  v.  Denne, 
[1904]  2  Ch.  (Eng.)  634;  Bower  v.  Cohen, 
126  Ga.  35,  54  S.  E.  918;  Carter  v.  Maryland, 
etc.  R.  Co.  112  Md.  599,  77  Atl.  301;  Wash- 
ington Female  Seminary  v.  Washington  Bor- 
ough, 18  Pa.  Super.  Ct.  555  (not  made  by 
regular  official  or  filed  in  proper  place).  Thus 
in  Pollard  v.  Scott,  supra,  the  following  facts 
appeared:  "A  copper-plate  map  was  pro- 
duced, wherein  this  close  was  described  as  a 
public  road ;  and  the  plaintiff  offered  evidence 
to  prove  that  it  was  generally  received  in  the 
parish  as  an  authentic  map.  It  purported  on 
the  face  of  it  to  be  taken  by  th^  direction 
of  the  churchwardens  of  that  time."  Lord 
Kenyon  refusing  to  admit  it  in  evidence  said: 
"It  would  be  equally  improper  to  admit  it 
as  to  admit  a  plan  taken  by  the  Lord  of  a 
manor,  who  might  thereby  crush  and  destroy 
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the  estates  of  his  tenants.**  And  in  Earl  ▼. 
Lewis,  4  £sp.  (Eng.)  1,  the  court  said: 
"Among  those  papers  so  produced,  was  one 
describing  the  bounds  and  limits  of  High 
Ongar  parish.  It  was  in  the  form  of  a  map, 
or  terrier  of  the  parish;  but  drawn  in  an 
unartificial  manner,  bearing  the  appearance 
of  a  rough  delineation  of  the  limits  of  the 
parish,  made  by  the  parson,  or  some  person 
on  his  account.  The  metes  or  bounds  were 
set  out  with  apparently  sufficient  accuracy; 
but  it  was  not  signed  by  any  person  whatever, 
bearing  any  public  character  or  office  in  the 
parish."  So  in  Mercer  ▼.  Denne  [1904]  2 
Ch.  ( Eng. )  634,  wherein  the  court  held  a  map 
to  be  inadmissible  because  it  was  not  shown 
to  haye  been  made  by  any  competent  person, 
competent  to  make  it  quoad  the  high-water 
mark  and  low- water  mark,  the  court  said: 
'The  fact  that  it  comes  from  the  possession 
of  the  Admiralty  makes  no  difference;  it  is 
not  an  Admiralty  chart  nor  has  it  received 
the  sanction  of  the  Admiralty-  in  any  way. 
The  Admiralty  are  in  the  habit  of  acquiring, 
either  by  purchase  or  by  gift^  or,  perhaps 
I  might  say,  by  quasi-inheritance,  as  from 
the  East  India  Company,  numbers  of  old 
charts  and  maps.  That  does  not  make  them 
in  any  way  official."  Likewise  in  Bower  y. 
Cohen,  126^  Ga.  35,  54  S.  £.  918,  wherein  it 
appeared  that  a  map  was  offered  in  evidence 
to  show  a  division  of  land  into  lots  and 
streets,  the  court  said :  "It  is  contended  that 
as  this  map  appears  to  be  more  than  thirty 
years  old,  and  there  is  nothing  suspicious  in 
its  appearance,  it  is  prima  facie  admiasible. 
There  was  no  evidence  as  to  the  age  of  the 
map,  except  the  date  theireon  and  the  evi- 
dence of  Donalson.  Donalson  came  into  pos- 
session of  the  map  within  much  less  than 
thirty  years  from  the  date  on  the  map;  and 
the  mere  date  on  the  map,  without  evidence 
as  to  who  placed  it  there,  would  not  be  evi- 
dence of  its  age,  even  if  the  rule  admitting  a 
map  thirty  years  old  applies  at  all  to  pri- 
vate maps."  And  in  Carter  v.  Maryland, 
etc.  R.  Co.  112  Md.  699,  77  Atl.  301,  the  court 
holding  a  plat  to  be  inadmissible  said:  "It 
certainly  has  an  ancient  appearance,  but  it 
bears  on  its  face  no  indication  of  who  made 
it  or  whence  it  came  or  whether  it  is  an 
original  or  a  mere  copy." 

However,  in  Whitman  v.  Shaw,  166  Mass. 
451,  44  N.  E.  333,  the  court  said:  "Other 
pUns  dated  in  1820  and  1823,  and  signed  by 
Mather  Withington,  were  admitted  in  evi- 
dence, against  the  tenants'  exception.  They 
represented  certain  lots  in  the  vicinity  of 
the  White  marsh,  and  were  shown  on  the 
plan  produced  by  Mr.  Bowditch.  They  came 
from  the  custody  of  one  Crafts,  who,  in 
1853,  sold  the  lots  to  one  Dana.  The  plan 
of  1820  showed  a  lot  adjoining  the  White 
marsh  on  the  opposite  side  of  the  creek.    The 


plan  of  1823  showed  six  lots.  These  lots 
were  drawn  on  the  same  scale,  and  were 
identical  with  the  same  lots  as  shown  on  the 
Bowditch  plan.  W^e  are  of  opinipn  that  these 
plans  were  admissible  on  the  preliminary 
question  of  the  genuineness  and  accuracy 
of  the  Bowditch  plan."  And  iu  S.  C.  nom. 
Schools  V.  Risely,  10  Wall.  91,  19  U.  S. 
(L.  ed.)  850,  by  way  of  dictum  the  court 
said:  "Complaint  is  also  made  by  the 
plaintiffs  that  the  court  erred  in  not  regard- 
ing  Chouteau's  map  as  a  muniment  of  title 
conclusive  in  their  favor;  but  the  court  is 
of  the  opinion  that  the  view  taken  of  it  by 
the  state  court  is  correct,  and  that  it  was 
properly  regarded  as  evidence  of  title,  and 
not  aa  a  muniment  of  title  conclusive  in  it- 
self, and  that  as  such  it  was  regular  to  sub- 
mit it  to  the  jury  with  the  other  evidence 
introduced  by  the  parties." 

Survey, 

PUBUG. 

An  ancient  survey  made  by  competent 
authority,  recorded  or  accepted  as  a  public 
document,  and  produced  from  proper  custody, 
is  admissible  in  evidence  to  prove  the  loca- 
tion of  a  boundary  line.  Talbot  v.  Lewis,  6 
C.  &  P.  603,  25  E,  C.  L-  558;  Smith  v.  Brown- 
low,  L.  R.  9  Eq.  (Eng.)  241;  Burns  v. 
United  States,  160  Fed.  631,  87  C.  C.  A.  533; 
Burgin  v.  Simon,  135  La.  213,  65  So.  128; 
Com.  V.  Alburger,  1  Whart.  (Pa.)  469; 
McCausland  v.  Fleming,  63  Pa.  St.  36;  Min- 
eral R..etc.  Co.  V.  Auten,  188  Pa.  St.  568, 
41  Atl.  327,  43  W.  N.  C.  158;  Aldrlch  v. 
Griffith,  66  Vt.  390,  29  Atl.  376.  See  also 
Com.  V.  Philadelphia,  16  Pa.  St.  79.  Thus 
in  Talbot  v.  Lewis,  6  C.  &  P.  603,  25  E.  C. 
L.  558,  wherein  it  appeared  that  a  great 
number  of  Spanish  dollars  were  found  in 
the  sands  of  tlie  seashore,  and  the  plaintiff 
in  order  to  show  his  title  to  the  same  offered 
in  evidence. an  ancient  survey  of.  the  manor, 
made  in  1635,  at  a  court  of  survey,  Parke, 
B.,  said:  "I  think  that  this  document  is 
evidence  to  show  the  boundaries  of  the  manor ; 
and  I  am  of  opinion  that  it  is  evidence  for 
that  purpose,  as  being  the  opinion  of  persons 
whom  we  must  presume  to  have  been  cogni- 
zant of  the  facts,  it  having  reference  to  a  sub- 
ject on  which  reputation  is  evidence."  And 
in  Smith  v.  Brownlow,  L.  R.  9  Eq.  (Eng.) 
241,  it  was  held  that  the  survey  of  a  manor, 
while  a  part  of  the  Duchy  of  Cornwall,  and 
produced  from  a  proper  depository,  was  ad- 
missible as  evidence  of  the  boundaries  of  the 
manor.  To  the  same  effect,  see  Mineral  R. 
etc.  Co.  V.  Auten,  188  Pa.  St.  568,  41  Atl. 
327,  43  W.  N,  C.  158.  Likewise  in  Aldrlch 
V.  Griffith,  66  Vt.  390,  29  Atl.  376,  wherein 
it  appeared  that  the  location  of  a  town  line 
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was  the  issue,  the  court  held  that  a  field  book 
with  surveys  of  the  town  was  admissible. 
In  Evans  v.  Merthyr  Tydfil  Urban  Dist. 
Council  [18S^]  1  Ch.  (Eng.)  241,  68  L.  J. 
Ch.  175,  79  L.  T.  N.  S.  578,  the  court  said: 
"Objection  has  also  been  taken  to  the  ad- 
mission in  evidence  of  the  survey  made  by 
Mr.  Cheese  in  1816.  Now  with  reference  to 
that  survey,  I  am  of  opinion  th&t,  having 
regard  to  the  fact  that  it  was  made  by 
Cheese  in  performance  of  the  duty  cast  upon 
him  by  the  statute  34  Geo.  3,  c.  75,  s.  8, 
this  document  was  properly  admissible.  It 
is  a  survey  of  Crown  lands  on  the  occasion 
of  a  sale  of  them,  and  it  was  made  pursuant 
to  the  provisions  of  a  public  Act  of  Parlia- 
ment; it  is  a  public  document  produced  out 
of  the  proper  custody,  and  is  admissible  as 
such."  Likewise  in  Burchfield  v.  McCauley, 
3  Watts  (Pa.)  9,  the  court  held  that  a  draft 
of  a  survey  made  by  a  deputy  surveyor  and 
found  among  the  official  papers  of  the  sur- 
veyor, after  the  death  of  both,  was  admissible 
in  evidence.  See  also  Lexington  v.  Hoskins, 
96  Miss.  163,  50  So.  561.  And  in  Hart  v. 
Gage,  6  Vt.  170,  wherein  it  appeared  that  a 
field  book  w^ith  surveys  was  offered  in  evi- 
dence to  prove  acquiescence  as  to  a  division 
of  lands,  the  court  said:  "A  Field  Book, 
accompanied  with  testimony  showing  that  it 
had  been  recognized  as  such,  was  pregnant 
evidence  of  the  two  necessary  facts,  survey 
in  fact,  and  an  acquiescence  under  it.  And 
these  books,  and  the  maps  made  from  them, 
as  they  ripen  by  time,  and  monuments  perish, 
may,  like  Doomsday  Book,  be  the  best,  if 
not  the  only  evidence  of  many  ancient  sur- 
veys." 

Pmvatb. 

An  ancient  survey  which  does  not  appear 
to  have  been  officially  authorized,  or  which 
appears  to  have  been  made  for  a  private  pur- 
pose, is  inadmissible  in  evidence.  Evans  v. 
Taylor,  7  Ad.  &  El.  617,  34  E.  C.  L.  178,  7 
L.  J.  Q.  B.  73,  3  N.  &  P.  174;  Daniel  v. 
Wilkin,  7  Exch.  (Eng.)  429,  21  L.  J.  Exch. 
236;  Jones  v.  Huggins,  12  N.  C.  223,  17  Am. 
Dec.  567.  See  also  Rogers  v.  Riddlesburg 
Coal,  etc.  Co.  31  Leg.  Int.  (Pa.)  325  (made, 
by  unauthorized  surveyor).  Compare  Swei- 
gart  V.  Richards,  8  Pa.  St.  436.  Thus  in 
Evans  v.  Taylor,  supra,  the  court  sustained 
the  rejection  of  a  "survey  of  the  manor 
of  Minsterworth,  parcel  of  the  possessions 
of  the  Duchy  of  Lancaster,  made  by  a  per- 
son named  'deputy  to  Sir  J.  Poyntz,'  survey- 
or, appointed  by  Queen  Elizabeth,  on  the 
finding  of  certain  tenants  of  the  manor  at 
a  court  of  survey."  Lord  Denman  said: 
"The  deputy  surveyor  of  the  duchy  does  not 
appear  to  have  had  any  authority  to  insti- 
tute the  enquiry;  and,  stripped  of  this  au- 
thority, he  has  not  merely  no  right  to  make 


any  kind  of  return,  but  the  presumption  that 
he  did  make  it  fctUs  to  the  ground.  The 
paper  may  have  been  written  by  any  clerk 
idling  in  the  office,  from  his  own  imagina- 
tion, or  compiled  possibly  by  some  interested 
person  in  furtherance  of  a  sinister  object  of 
his  own.  From  these  considerations,  it  appears 
that  the  document  was  no  evidence  for  any 
purpose."  And  in  Daniel  ▼.  Wilkin,  7  Exch. 
(Eng.)  429,  21  L.  J.  Exeh.  236,  it  was  held 
that  an  early  survey  made  by  direction  of  a 
commissioner  of  the  Earl  of  Leicester  was 
"no  more  evidence  of  title  than  a  aurvey  or 
map  of  any  landed  gentleman."  The  court 
said:  "The  ground  on  which  a  survey  made 
by  officers  of  the  Crown  under  a  commission 
is  received,  is,  that  it  is  presumed  that  they 
acted  in  accordance  with  their  public  duty, 
and  have  stated  nothing  in  their  inquisition 
or  survey  which  is  contrary  to  the  fact. 
But  no  such  presumption  of  truth  attaches 
to  a  survey  belonging  to  a  private  individual, 
although  the  •presentment  of  a  jury  might  be 
evidence  of  reputation."  So  in  Jones  v. 
Huggins,  12  N.  C.  223,  17  Am.  Dec.  567,  the 
court  said:  "On  the  question  whether 
the  survey  itself  be  competent  evidence  for 
the  plaintiff,  the  court  is  of  opinion  that  it  is 
inadmissible,  as  being  a  private  memorial 
procured  to  be  made  by  Starkey  for  his  own 
convenience,  and  is  not  evidence  for  him,  or 
for  any  one  who  claims  through  him.  The 
reason  for  excluding  such  evidence  is  decisive, 
viz.,  that  it  might  benefit  men  to  include 
in  such  surveys  more  than  belonged  to  them." 
However,  in  Sweigart  v.  Richards,  8  Pa.  St. 
436,  the  court  said:  'The  title  to  lands 
cannot  be  acquired  or  established  by  unofficial 
diagrams,  drafts,  or  surveys.  But  such 
papers  may  often  be  extremely  useful  in  fix- 
ing and  designating  doubtful  boundaries.  It 
has  been  an  ancient  custom  of  the  courts  to 
receive  them  in  evidence  for  what  they  are 
worth,  in  illustrating  a  question  of  bound- 
ary." 
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Reformation   of  lAstmments  —  Proof 
of  Mistake  —  Parol  ETidoAoe. 

Parol  evidence  of  mistake  in  a  written  con- 
tract is  admissible  for  purpose  of  reforma- 
tion. 

[See  65  Am.  St.  Rep.  491.] 
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Befora&atieA     of     Bond     —     CluuigiBC 
Nmmo  of  Obliseo. 

It  being  intended  that  a  bond  should  be  to 
the  plaintiffs  in  an  action,  with  whom  a  con- 
tract therefor  was  made,  and  by  mutual  mis- 
take it  being  made  to  one  who  was  their 
active  agent  in  prosecuting  the  action,  it 
will  be  reformed,  though  the  loss  has  oc- 
curred, and  the  surety's  principals  have  be- 
come bankrupt. 

[See  note  at  end  of  thia  case.] 

SuAoioney  of  Evideiioe  for  Jvrjr. 

Whether  the  evidence  of  mistake,  warrant- 
ing reformation  of  an  instrument,  is  of  the 
necessary  clear,  strong,  and  convincing  char- 
acter is  a  question  for  the  jury. 

[See  generally  19  Ann.  Gas.  343.] 

Appeal  from  Superior  Court,  Cherokee 
coun^:     Fesouson,  Judge. 

Action  to  reform  and  recover  on  bond. 
Robert  N.  Archer  et  al.,  plaintiffs,  and  George 
W.  McClure  et  al.,  defendants.  Judgment 
for  plaintiffs.    Defendants  appeal.    Affirmed. 

[141]  This  action  or  proceeding  was 
brought  by  the  plaintiffs  to  reform  and  re- 
cover upon  a  bond  given  by  the  defendants 
in  an  action  brought  by  Robert  N.  Archer 
and  others  against  George  W.  McClure.  The 
original  action  of  Archer  and  others  against 
McClure  was  brought  for  the  recovery  of  a 
certain  tract  of  land  described  in  the  com- 
plaint, and  a  restraining  order  was  issued 
therein  against  the  said  McClure,  enjoining 
him  from  cutting  timber  from  the  lands  in 
dispute,  and  from  removing  certain  sawed 
lumber.  Thereafter  the  lumber  claimed  by 
McClure  was  sold  by  him  to  the  Albert  Haas 
Lumber  Company, 'and  in  order  to  remove  the 
lumber  the  Albert  Haas  Lumber  Company, 
through  one  of  its  members,  went  to  M.  E. 
Cozad,  who  had  represented  the  plaintiffs. 
Archer  and  others,  as  agent,  and  told  him 
that  they  were  making  arrangements  to  pur- 
chase the  lumber  from  McClure  and  did  not 
care  to  trespass  on  the  land,  and  Cozad  told 
Haas  that  if  he  would  give  a  good  bond  of 
indemnity  against  all  loss,  that  they  could 
remove  the  lumber.  The  original  suit  of 
Archer  and  others  against  McClure,  as 
shown  by  the  record,  was  instituted  in  the 
name  of  Archer  and  others,  as  trustees,  by 
M.  E.  Cozad,  agent  for  the  plaintiffs,  and 
Mr.  Cozad  was  the  active  agent  in  prosecut- 
ing the  same,  Archer  and  others,  trustees, 
being  nonresidents  of  the  State. 

After  the  purchase  of  the  lumber  by  the 
Albert  Haas  Lumber  Company  and  the  con- 
versation with  Mr.  Cozad,  in  which  he  agreed 
to  allow  them  to  give  bond  and  remove  it, 
the  Albert  [142]  Haas  Lumber  Company 
undertook  to  give  this  bond,  and  applied  to 
the  defendant  Fidelity*  and  Deposit  Company 
of  Maryland  to  make  it.    A  copy  of  the  bond 


and  of  the  power  of  attorney  is  set  out  in 
the  record  of  the  original  caae  of  Archer  and 
others  against  McClure,  as  appears  there- 
from. The  bond  is  signed  by  George  W.  Mc- 
elure,  the  Albert  Haas  Lumber  Company, 
and  Fidelity  and  Deposit  Company  of  Mary- 
land, and  its  execution  authorized  by  the 
latter,  by  the  power  of  attorney  atttached, 
the  only  difference  being  that  the  name  of 
M.  £.  -Cozad,  who  was  acting  as  agent,  was 
inserted  in  the  bond  as  obligee,  without  the 
names  of  his  princpals.  It  is  this  bond 
that  gave  rise  to  the  controversy,  the  name  of 
M.  £.  Cozad  having,  as  the  plaintiffs  alleged, 
been  written  in  the  bond  by  mistake  instead 
of  Archer  and  others,  trustees,  the  real  plain- 
tiffs in  the  action.  This  mistake  was  not 
discovered  until  some  time  after  a  judgment 
by  default  was  taken  against  McClure,  ad- 
judging that  the  plaintiffs  were  the  owners 
of  the  land  in  dispute,  and  ordering  an  in- 
quiry as  to  the  damages,  and  at  the  succeed- 
ing term  of  court  an  issue  of  damages  was 
submitted,  and  were  assessed  by  the  jury  at 
$805.  Upon  the  judgment  by  default  and 
the  verdict  assessing  damages,  a  judgment 
was  asked  b^  the  plaintiffs  ( M.  E.  Cozad  hav- 
ing come  in  and  made  himself  a  party  plain- 
tiff) against  the  defendants  George  W.  Mc- 
Clure and  the  Albert  Haas  Lumber  Company 
and  Fidelity  and  Deposit  Company  of  Mary- 
land, which  judgment  was  resisted  by  the 
latter  company  upon  the  ground  that  the 
bond  given  by  it  was  to  pay  all  such  sums 
as  might  be  recovered  against  the  said  Mc- 
Clure for  the  removal  of  the  lumber  described 
in  the  complaint  on  file  in  the  suit  of  M.  £. 
Cozad  agaanst  George  W.  McClure. 

This  proceeding  was  then  instituted  to 
correct  the  bond  so  as  to  conform  to  the  al- 
leged original  intention  and  agreementi  which 
was  to  indemnify  the  plaintiflis  Archer,  and 
others  from  loss  ou  account  of  removing  the 
lumber. 

The  power  of  attorney  signed  by  the  de- 
fendant.  which  was  filed  in  the  original  suit 
of  Archer  and  others  against  McClure  shows 
that  Aaron  Haas  or  Edwin  B.  Haas  was 
authorized  to  execute  a  bond  which  the  Albert 
Haas  Lumber  Company  was  [143]  required 
to  file  in  the  Superior  Court  of  Cherokee 
County,  North  Carolina,  in  the  case  of  M.  E. 
Cozad  against  G.  W.  McClure,  and  the  bond 
was  accordingly  executed  by  Albert  Haas  as 
attorney  in  fact  of  the  Fidelity  and  Deposit 
Company. 

The  following  verdict  was  returned  by  the 
jury: 

1.  Did  the  defendants  G.  W.  McClure,  Al- 
bert Haas  Lumber  Company,  and  Fidelity  ana 
Deposit  Company  execute  the  bond  dated  7 
June,  1906?    Answer:  Yes. 

2.  Was  said  bond  gi^en  for  the  purpose  of 
allowing  tiie  removal   of   the   lumber  men- 
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tioned  in  tlie  complaint  in  the  case  of  R.  N. 
Archer  et  al.  v.  G.  W.  MeGlure,  and  was  said 
bond  intended  to  have  been  given  in  that 
case,  and  by  mutual  mistake  and  the  mistake 
of  the  draftsman  the  name  of  M.  E.  Cozad 
inserted  instead  of  R.  N.  Archer  and  others? 
Answer;  Yes. 

3.  Did  the  Fidelity  and  Deposit  Company 
of  Maryland  know  when  the  bond  was  execut- 
ed that  there  was  such  a  suit  pending  in 
favor  of  R.  N.  Archer,  Louis  Krohn,  W.  R. 
Hopkins,  F.  W.  Bruch,  £.  I.  Leighton,  and 
George  Reeves?     Answer:  Yes. 

4.  Did  the  Fidelity  and  Deposit  Company 
of  Maryland  authorize  any  one  to  execute 
any  bond  fo^  or  on  its  behalf  in  any  action 
in  favor  of  R.  N.  Archer?     Answer:  Yes. 

5.  Have  the  defendants  G.  W.  McClure  and 
Albert  Haas  Lumber  Company  been  dis- 
charged in  bankruptcy?    Answer:  Yes. 

B»  B.  Norvell  for  appellants. 
J.  D,  Mallonee  and  Zehulan  Weaver  for 
appellees. 

Walkcb,  J.  (after  etating  the  facte), — ^The 
doctrine  is  elementary  that  parol  evidence  is 
not,  in  general,  admissible  between  the  par- 
ties to  vary  a  written  instrument,  but  it  is 
equally  well  settled  that  mistake,  fraud,  sur- 
prise, and  accident  furnish  exceptions  to  the 
universal  principle,  and  parol  evidence,  in 
any  case  brought  within  one  of  the  excep- 
tions, admitted  to  vary  the  writing  so  far 
as  to  make  it  accord  with  the  true  intention 
and  agreement  of  the  parties.  These  excep- 
tions rest  upon  the  highest  motives  of  policy 
and  expediency,  or  otherwise  an  injured  party 
would  generally  be  without  remedy.  Equity 
follows  [144]  the  law,  it  is  true,  but  some- 
times it  will  intervene  and  afford  relief  where 
the  remedy  at  lnw  is  inadequate  for  the  pur- 
pose. The  doctrine  we  have  stated  has  often 
been  applied  by  this  and  other  courts  in  the 
correction  of  written  contracts,  bonds,  deeds, 
and  other  instruments,  where  the  mistake  was 
one  of  fact,  mutual  and  common  to  all  the 
parties,  and  the  proof  clear,  strong,  and  con- 
vincing. 2  Pomeroy's  Eq.  Jur.  (1  Ed.)  sec 
S58;  1  Beach  Mod.  Eq.  Jur.  sees.  48  and  51; 
1  Story's  Eq.  Jur.  (12  Ed.)  sec.  138  and 
note;  Dillard  v.  Jones,  229  HI.  119,  11  Ann. 
Cas.  82,  82  N.  E.  206.  A  mistake  exists  when 
a  person,  under  some  erroneous  conviction  of 
law  OF  fact,  does  or  omits  to  do  some  act 
which  but  for  the  erroneous  conviction  he 
would  not  have  done  or  omitted.  It  may  arise 
either  from  unconsciousness,  ignorance,  for- 
getfttlness,  imposition,  or  misplaced  confi- 
dence. Where  the  mistake  arises  from  imposi- 
tion or  misplaced  confidence^  relief  may  be 
had  on  the  ground  of  fraud.  Where  it  arises 
from  unconsciosuness,  ignorance,  or  forgetlul- 
ness,  no  element  of  fraud  exists^  and  redress 


must  be  obtained,  if  obtained  at  all,  on  the 
distinct  equitable  basis  of  mistake.  Bispham 
on  Equity  (6  Ed.)   sec.  185. 

It  is  said  in  34  Cyc.  908,  to  be  settled  by 
a  host  of  authorities  that  where  because  of 
mistake  an  instrument  does  not  express  the 
real  intention  of  the  parties,  equity  will 
correct  the  mistake,  unless  the  rights  of 
third  parties,  having  prior  and  better  equi- 
ties, have  intervened.  This  is  done,  not  for 
the  purpose  of  relieving  against  a  hard  or 
even  oppressive  bargain  or  to  give  either 
party  a  better  one,  but  simply  to  enforce 
the  agreem^it  as  it  was  made  and  to  prevent 
the  injustice  which  would  ensue  if  this  is  not 
done.  Nor  will  chancery  make  a  new  con> 
tract,  under  the  pretext  of  correcting  a  mis- 
take, for  where  there  is  no  meeting  of  the 
minds,  there  is  no  case  or  ground  for  re- 
formation. Wherever  an  instrument  is 
drawn  with  the  intention  of  carrying  into 
execution  an  agreement  previously  made,  and 
by  mistake  of  the  draftsman  or  scrivener  It 
fails  to  do  so,  the  mistake  will  be  corrected, 
and  the  original  contract  enforced  according 
to  the  real  intention  of  the  parties. 

[f46]  We  have  said  the  mistake  must  be 
mutual,  but  by  this  is  not  meant  that  both 
parties  must  agree  at  the  hearing  that  the 
mistake  was  ii|  fact  made,  but  the  evidence 
of  the  mutuality  must  relate  to  the  time  of 
the  execution  of  the  instrument  and  show 
that  the.  parties  then  intended  to  say  one 
thing  and  by  mistake  expressed  another  and 
different  thing.    34  Cyc.  907,  to  935. 

A  court  of  equity  cannot  add  or  substitute 
other  parties  for  those  appearing  on  the  face 
of  a  contract,  since  the  effect  might  be  to 
make  a  new  contract,  but  the  mistaken  use  of 
names  of  parties  appearing  in  the  contract 
may  be  rectified  in  order  to  carry  out  the 
real  agreement.  34  Cyc.  934,  and  cases  cited; 
as,  for  Instance,  tUc  insertion  of  a  wrong 
name  through  a  clerical  error  or  a  misnomer 
of  the  true  obligee  in  a  bond.  34  Cyc.  935, 
and  cases  in  the  notes. 

Care  must  be  taken  to  distinguish  be- 
tween the  rule  at  law  excluding  parol  evi- 
dence to  vary  or  contradict  a  written  instru- 
ment and  that  in  equity,  by  which  it  is 
reformed  so  as  to  make  it  speak  the  truth. 
We  considered  these  questions  recently  in 
Wilson  V.  Scarboro,  163  N.  C.  380,  79  S.  E. 
811,  and  defined  the  jurisdiction  of  a  court 
of  equity  in  such  matters.  There  are  decided 
and  well  considered  cases  to  the  effect  that  a 
court  of  equity  will  thus  correct  a  mistake  in 
the  name  of  a  party  to  the  contract  where 
it  was  erroneously  inserted  for  the  name  of 
another,  which  is  our  case  precisely.  In 
a  case  of  this  sort,  Chief  Justice  Parker,  in 
Brown  v.  Gilman,  13  Mass.  158,  said:  '*Au- 
thorities  have  been  read  to  show  that  where  a 
contract  in  writing  has  been  made  and  signed.. 
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but  the  name  of  the  party  contracted  with 
omitted,  it  may  be  supplied  by  extriuBlc 
proof.  Of  this  we  have  no  doubt,  where  the 
name  was  omitted  by  mistake  or  a  wrong 
name  inserted**  (Italics  ours.)  And  the 
same  was  held  in  Gayle  v.  Hudson,  10  Ala. 
116,  where  the  name  of  one  person  was  in- 
serted as  obligee  for  that  of  another,  who 
was  the  one  intended,  an-d  it  was  further  said 
that  the  equity  of  reformation  could  be  en- 
forced even  against  a  surety  to  the  bond. 
The  Ck>urt  concluded  as  follows:  "It  is 
abundantly  shown  by  the  Citations  [146]  to 
the  point,  and  what  we  have  said,  that  a 
court  of  equity  is  entirely  competent  to  re- 
form the  bond  so  as  to  make  it  speak  the 
intention  of  the  pcurties,  upon  satisfactory 
proof  being  adduced  of  the  mistake." 

Without  commenting  upon  them  separ- 
ately, it  will  be  found  that  the  following  au- 
thorities clearly  sustain  the  right  in  equity 
to  have  this  bond  corrected  so  as  to  insert 
the  name  of  the  intended  obligee,  some  of 
them  being  much  like  our  case  in  their  facts, 
and  in  them  the  correction  was  decreed  where 
the  name  of  the  agent  had  been  inadver- 
tently or  by  mistake  inserted  for  that  of  his 
principal :  Wait  v.  Axf ord,  63  Mich.  227, 
29  N.  W.  603;  Bell  v.  Tanguy,  46  Ind.  40; 
Rankin  v.  Miller,  43  la.  11;  Lee  v.  Percival, 
85  la.  630,  52  N.  W.  543;  Eustis  Mfg.  Co.  t. 
Saco  Brick  Co.  198  Mass.  212,  84  K.  £.  449; 
Denver  Brick,  etc  Co.  v.  McAllister,  6  Colo. 
261;  Scales  v.  Ashbrook,  1  Mete.  (Ky.)  358; 
Smith  V.  Watson,  88  la.  73,  55  N.  W.  68; 
Smith  V.  Wainwright,  24  Vt.  97. 

The  courts  are  more  inclined  to  exercise 
this  jurisdiction  where  it  will  not  prejudice 
the  obligor  in  the  bond  or  the  party  against 
whom  correction  of  the  instrument  is  asked. 
Gayle  v.  Hudson,  supra. 

Applying  these  principles  to  the  facts  of 
this  case,  we  find  that  there  is  ample  evi- 
dence of  a  mutual  mistake.  M.  £.  Cozad 
was  the  agent  of  the  plaintiffs,  and  also  had 
charge  of  the  prosecution  of  the  other  action 
for  them.  There  was  but  one  suit  pending 
in  the  county  relating  to  the  timber,  and  that 
was  the  one  in  which  the  bond  was  given. 
There  was  no  reason  for  indemnifying  Cozad, 
as  the  contract  was  not  with  him,  but  with 
the  plaintiffs,  whose  timber  was  about  to 
be  removed.  According  to  Mr.  Dillard's  tes- 
timony (and  he  drew  the  bond),  it  was  in- 
tended to  indemnify  the  plaintiffs  in  the  suit 
in  which  G.  W.  McClure  was  defendant,  and 
from  whom  the  Albert  Haas  Lumber  Com*- 
pany  had  bought  the  lumber,  and  the  plain- 
tiffs in  that  suit  were  Robert  N.  Archer  and 
others.  There  cannot  be  the  least  doubt, 
upon  the  evidence,  as  to  the  suit  referred  to 
in  the  bond,  though  the  name  of  the  plaintiff 
therein  was  mistakenly  supposed  to  be  M. 
E.  Cozad.    It  would  not  be  creditable  to  the 


indemnity  company  should  we  assume  that 
it  was  engaging  in  [147]  so  important  a  busi- 
ness transaction  as  the  giving  of  a  bond  of 
indemnity  in  a  suit  without  knowing  what 
suit  it  was  and  where  it  was  pending.  And 
again,  it  may  be  said  that  it  is  immaterial 
to  defendant  who  was  named  as  obligee  by 
mistake,  as  its  main  and  only  reliance  for  re- 
imbursement was  upon  its  colJbligors  or  the 
principals  in  the  bond,  and  in  that  respect 
the  bond  is  not  changed.  The  defendant  owes 
the  money,  and  it  would  not  be  right  if  we 
should  permit  it  to  escape  upon  a  mere  tech- 
nicality, or  an  inadvertence  of  the  drafts- 
man, or  mistake  of  the  parties  as  to  the  real 
name  of  the  plaintiff.  The  law  is  strongly 
against  any  such  view.  It  does  not  regard 
the  name  of  persons  so  much  as  it  does  the 
substance  and  actual  identity  of  the  agree- 
ment. 

The  Court,  in  Smith  v.  Wainwright,  supra, 
upon  a  state  of  facts  not  substantially  unlike 
ours,  said:  "Under  these .  circumstances  it 
seems  to  us  that  it  would  be  a  virtual  fraud 
upon  the  obligees  to  allow  Wainwright  to 
escape  from  the  obligation  of  the  bond.  Upon 
this  ground  alone,  if  they  made  proper  appli- 
cation to  the  court  of  chancery  to  have  the 
bond  reformed  in  this  particular,  we  enter- 
tain no  doubt  it  would  be  the  duty  of  that 
court  to  make  such  a  decree  upon  the  pres- 
ent state  of  the  evidence." 

If  we  could  see,  as  contended  by  the  de- 
fendant, that  it  had  made  one  contract  and 
plaintiffs  were  attempting  to  substitute  an- 
other, we  would  not  hesitate  to  deny  the 
latter  any  relief;  but  in  this  case,  while  the 
contract  was  nominally  with  M.  E.  Cozad,  It 
was  really  with  his  principals,  the  plaintiffs. 

There  is  one  case  decided  by  this  Court 
which  seems  to  be  directly  in  point,  Mcin- 
tosh v.  North  State  Fire  Ins.  Co.  152  N.  C. 
50,  136  Am.  St.  Rep.  818,  and  it  was  an 
action  upon  an  insurance  policy.  The  Court 
there  said,  by  Justice  Brown:  "In  Henkle 
V.  Koyal  Exch.  Assur.  Co.  1  Ves.  (Eng.) 
case  156,  p.  318,  the  bill  sought  to  reform 
a  written  policy  after  loss  had  actually  hap* 
pened,  upcm  the  ground  that  it  did  not  express 
the  intent  of  the  contracting  parties.  Lord 
Hardwicke  said:  'No  doubt  but  this  Court 
had  jurisdiction  to  relieve  in  respect  of  a 
plain  mistake  in  contracts  in  writing  as  well 
as  against  frauds  in  contracts,  so  that  if 
reduced  to  writing  contrary  to  the  intent  of 
the  parties,  on  proper  proof,  it  would  be 
[148]  rectified.'  If  the .  plaintiff s  can  estab- 
lish by  the  proper  degree  of  proof  that  this 
contract  of  insurance  was  made  for  the  bene- 
fit of  the  wife  and  the  tyro  infants,  who  are 
the  owners  of  the  property,  and  that  by 
mutual  mistake,  or  tiie  error  of  the  drafts- 
man; A.  H.  Mcintosh  was  erroneously  made 
the  beneficiary,  therein,  instead  of  the  other 
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plaintiffs,  they  will  have  made  out  a  cause 
of  action  which  will  enable  them  to  have  a 
reformation  of  the  written  policy." 

In  Nicholson  v.  Dover,  145  N.  C.  18,  21, 
58  S.  E.  444,  13  L.R.A.(N.S.)  167,  the  Court 
said,  citing  and  quoting  from  Woodruff  v. 
McGehee,  30  Ga.  158:  "Where  an  agent 
makes  a  contract  without  disclosing  the  name 
of  hifl  principal,  the  latter  may  claim  all  his 
rights,  with  the  single  limitation  that  the 
other  party  shall  not  be  injured  thereby." 
And  the  law  is  the  same,  as  we  have  seen, 
where  the  contract  runs  in  the  name  of  the 
agent,  without  his  being  designated  as  such, 
when  it  was  intended  to  be  for  the  benefit  of 
the  principal. 

The  jury  have  found,  upon  sufficient  evi- 
dence, that  the  bond  was  intended  by  the 
parties  to  be  given  in  the  Archer  suit,  and 
that  the  authority  of  Albert  Haas,  as  at- 
torney in  fact  for  the  indemnity  company, 
related  to  that  suit  and  extended  to  the  giv- 
ing of  the  particular  bond  now  in  question. 

There  are  no  grounds,  for  the  reasons  stat- 
ed, for  disturbing  the  verdict.  The  bank- 
ruptcy of  McGlure  and  the  Haas  Lumber 
Company  does  not  affect  plaintiff's  right  to 
recover.  It  was  the  misfortune  of  the  in- 
demnity company  that  it  occurred,  and  it  is 
in  no  way  attributable  to  any  fault  of  the 
plaintiffs.  There  was  no  exception,  though, 
on  this  ground. 

The  evidence  of  the  mistake  must,  of 
coiiVse,  be  clear,  strong,  and  convincing,  be- 
cause of  the  force  of  the  presumption  in 
favor  of  the  correctness  of  the  instrument  aa 
written ;  but  whether  it  is  of  that  character 
is  for  the  jury,  and  not  for  the  court,  to 
decide.  Lehew  v.  Hewett,  1S8  N.  C.  (J,  60 
S.  E.  459,  130  N.  C.  22,  40  S.  E.  769;  Cuth- 
bertaon  v.  Morgan,  149  N.  C.  72,  62  S.  "E.  744; 
Avery  v.  Stewart,  136  N.  C.  426,  48  S.  E. 
775,  68  L.R.A.  776,  but  if  we  were  at  liberty 
to  decide  upon  it  in  this  case,  we  would  un- 
hesitatingly hold  it  to  be  clear  and  satis- 
factory [149]  that  a  mutual  mistake  had 
been  made,  and  that  the  name  of  M.  E. 
Gozad  had  been  erroneously  inserted  for  the 
names  of  the  plaintiffs. 

There  was  no  error  in  the  proceedings  be* 
low. 

No  error. 


KOTE. 


Rislit  to  Reform  Bond  by  GltaiigiiiC 
Name  of  Obligee. 

It  18  the  general  rule  that  a  court  of 
equity,  in  order  to  carry  out  the  intentions 
of  the  parties,  has  the  right  to  reform  a 
bond  by  changing  the  name  of  the  obligee. 
Gayle  v.  Hudson,  10  Ala.  116;  Bell  v.  Tan- 


guy,  46  Ind.  49;  Smith  v.  Wainwright,  24 
Vt.  97.  And  see  the  reported  case.  See  also 
Hart  V.  State,  120  Ind.  83,  21  N.  E.  654, 
rehearing  denied  120  Ind.  87,  24  N.  £.  151. 
Compare  Graft  v.  Dickens,  78  111.  131.  Thus 
in  Bell  v.  Tanguy,  supra,  an  action  on  a 
delivery  bond,  it  appeared  that  the  bond  was 
made  payable  to  the  constable  who  levied  the 
execution  instead  of  -to  the  plaintiffs  in  the 
judgment  on  which  the  execution  issued. 
It  was  contended,  therefore,  that  there  could 
be  no  recovery  by  the  plaintiffs.  But  the 
court  said:  ''The  condition  of  the  bond 
shows  that  the  execution  levied  on  the  horae 
was  in  favor  of  the  plaintiffs.  The  complaint 
shows  this  mistake,  and  shows  that  it  was 
80  written,  being  a  clerical  error  by  the 
draftsman,  and  asks  to  reform  the  bond,  and 
that  the  plaintiffs  were  the  proper  and  legal 
payees  of  the  bond.  This  was  allowed  and 
was  clearly  right."  In  Qayle  v.  Hudson, 
supra,  the  question  was  raised '  whether  it 
was  allowable  to  show  by  parol  evidence  a 
mistake  in  the  name  of  one  of  the  obligees  of 
a  bond.  Holding  that  parol  evidence  should 
not  have  been  admitted  on  the  trial  for  such 
purpose.  Collier,  C.  J.,  said  that  ''a  court 
of  equity  is  entirely  competent  to  reform 
the  bond,  so  as  to  make  it  speak  the  inten- 
tion of  the  parties,  upon  satisfactory  proof 
being  adduced  of  the  mistake."  So  in  Smith 
V.  Wainwright,  24  Vt.  97,  it  appeared  that  a 
partnership,  consisting  of  three  persons,  pur- 
chased a  certain  business  from  one  Wain- 
wright. In  order  to  secure  to  them  his  good 
will,  and  to  prevent  his  entering  into  the  same 
business  again  within  a  prescribed  territory, 
Wainwright  gave  a  bond  to  the  three  part- 
ners jointly,  without  naming  them,  and  their 
assigns,  administrators,  etc.  It  was  the  in- 
tention of  all  the  parties  that  the  bond  should 
inure  for  the  benefit  of  the  business.  This 
was  assented  to  thereafter  repeatedly  by  the 
obligor  after  changes  had  been  made  in  the 
parties  to  whom  the  bond  was  executed.  In 
an  action  on  the  bond,  alleging  a  breach  of 
contract  in  carrying  on  a  like  business  with- 
in the  prohibited  limits,  the  defendants  en- 
deavored to  escape  liability  on  the  ground  of 
the  change  in  interest  of  those  who  bought 
out  the  business,  and  to  whom  the  bond  was 
executed.  Ronanding  the  case  to  the  court 
of  chancery  to  be  disposed  of  in  conformity 
to  the  principles  of  equity  law  the  court 
said:  "Under  these  circumstances  it  seems 
to  us,  that  it  would  be  a  virtual  fraud  upon 
the  obligees  to  allow  Wainwright  to  escape 
from  the  obligation  of  the  bond.  Upon  this 
ground  alone,  if  they  made  proper  applica- 
tion to  the  court  of  chancery  to  have  the 
bond  reformed  in  this  particular,  we  enter- 
tain no  dovbt  it  would  be  the  duty  of  that 
oourt  to  make  such  a  decree  upon  the  prefix 
ent  state  of  the  evidence." 
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However,  in  Craft  y.  Dickens,  78  111.  131, 
■  a  bill  in  chancery  to  reform  an  attachment 
bond,  it  was  held  that  equity  would  afford 
no  relief.  Eeviewing  the  facts  briefly  the 
court  said:  "It  appears,  .  .  .  that  Dick- 
ens sued  out  an  attachment,  before  a  justice 
of  the  peace,  against  Craft,  claiming  twenty 
dollars,  and  executed  an  attachment  bond 
in  the  cause,  payable  to  'John  B.  Craft,  execu- 
tors, administrators  or  assigns.'  .  .  .  The 
bill  charged  that  the  bond  was  intended  to  be 
made  payable  to  John  B.  Craft,  his  executors, 
administrators  or  assigns."  Affirming  the 
decree  dismissing  the  bill,  Mr.  Chief  Justice 
Scott  said  that  "conceding  a  mistake  did  oc- 
cur in  the  execution  of  the  bond,  it  is  plain 
equity  will  not  assimie  jurisdiction  to  refoffm 
it^  for  the  reason  the  statute  has  given  courts 
of  law,  in  which  all  attachment  proceedings 
are  had,  ample  powers  to  allow  amendments 
at  the  trial,  and  complainant  should  have 
made  his  application  to  have  the  bond  cor- 
rected in  the  court  where  he  was  sued." 


V. 
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New  Jersey  Court  of  Errors  and  Appeal*— 
June   17,    1914. 

S3  N.  jr.  Eq.  205;  90  Atl.  1004. 


trnjiinotioii    -~    Oronnds    ^    Breaeli    off 
OoBtvaet. 

Equity  will  restrain  a  breach  of  an  express 
covenant  where  injury  arising  from  a  breaeh 
cannot  be  adequately  compensated. 
CoTesaat  >g»la»t  Ensasias  i^  Coiiipei«- 

ins  BvsineM. 

A  stipulation,  in  a  firm  agreement  between 
plaintiff  and  defendant  for  the  general  prac- 
tice of  medicine  at  Atlantic  City,  that  de- 
fendant will  not  practice  medicine  in  the 
city  for  three  years  after  the  termination  of 
the  firm,  is  enforceable  in  equity  at  the  suit 
of  plaintiff  who  had  built  up  so  large  a  prac- 
tice in  the  city  as  to  be  unable  to  take  care 
of  it  without  assistance,  as  against  the  ob- 
jection that  equitable  relief  will  deprive  de- 
fendant of  the  privilege  of  practicing  in  the 
only  field  of  his  acquaintance;  the  practice 
of  the  firm  not  being  confined  to  Atlantic 
City,  but   embracing  adjacent  boroughs. 

[See  note  at  end  of  this  case.] 

Appeal  from  Court  of  Chancery. 

Action  by  Philip  I.  Marvel,  plaintiff, 
against  William  £.  Jonah,  defendant.  From 
judgment  rendered,  plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    ReviSsbd. 
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Bq.  i9S. 

Baurgeoia  d  Couloinb  for  appellant. 
AUen  B,  Endicott  and  Robert  H,  McCarter 
for  respondent. 

[296]  GxTMMERE,  C.  J. — ^The  complainant 
and  defendant  are  practicing  their  profes- 
sion in  the  city  of  Atlantic  City,  together 
with  one  Dr.  Durand,  as  partners.  The  bill 
filed  by  the  complainant  prays  an  accounting 
from  the  defendant,  the  dissolution  of  the 
partnership  relationship  between  them,  be- 
cause of  continued  violations  by  the  defend- 
ant of  certain  provisions  contained  in  the 
partnership  agreement,  and  the  enforcement 
against  the  defendant  of  a  restrictive  cove- 
nant contained  in  that  agreement,  by  the 
terms  of  which  the  defendant  bound  himself, 
in  case  the  partnership  was  terminated  be- 
cause of  violations  of  the  contract  by  him, 
to  refrain  from  practicing  his  profession  in 
Atlantic  City  for  a  period  of  three  years 
next  thereafter.  The  learned  vice-chancellor 
before  whom  the  case  was  heard  in  the  court 
below  held  that  the  complainant  was  entitled 
to  an  accounting,  and  to  have  the  partner- 
ship dissolved  because  of  breaches  of  the 
I^artnership  agreement  by  the  defendant,  but 
refused  to  enforce  against  the  latter  the  re- 
strictive covenant,  because  he  considered  that 
to  do  so  "would  be  unjust  and  unnecessarily 
oppressive."  From  so  much  of  the  decree  as 
refuses  an  injunction  against  the  defendant 
restraining  [297]  him  from  practicing  in 
Atlantic  City  during  the  stipulated  period 
the  complainant  appeals. 

Dr.  Marvel  began  the  practice  of  medicine 
in  Atlantic  City  about  1884.  His  practice 
gradually  grew  to  such  an  extent  that  in 
1905  it  became  necessary  for  him  to  employ 
an  assistant.  Dr.  Jonah,  who  had  graduated 
.  from  a  medical  college  five  years  before  that 
time,  was  selected  by  him  for  that  position. 
In  1906,  Dr.  Marvel  found  it  desirable  to 
employ  a  second  assistant,  and  took  in  Dr. 
Durand.  In  1908,  the  complainant  and  de- 
fendant entered  into  a  parol  partnership 
agreement  which,  in  1910,  was  superseded  by 
that  which  is  involved  in  the  present  con- 
troversy. It  is  apparent  from  the  proofs 
that  the  present  development  and  value  of 
the  practice  of  the  firm  is,  in  large  measure, 
due  to  the  efforts  and  reputation  of  Dr.  Mar- 
vel; and  that  his  purpose  in  having  the  re- 
strictive covenant  put  in  the  partnership 
agreement  was  to  prevent  the  younger  mem- 
bers of  the  firm,  after  having  been  brought 
into  association  with  his  patients,  as  his 
representatives,  from  setting  up  an  inde- 
pendent practice  in  Atlantic  City,  and  tak- 
ing with  them  such  patients,  or  any  of  them. 

The  conclusion  of  the  learned  vice-chan- 
cellor that  it  would  be  unjust  and  unneces- 
sarily oppressive  to  enforce  the  restrictive 
covenant    against   Dr.    Jonah,    seems   to   be 
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based  upon  the  idea  that,  although  the  in- 
dependent practice  of  his  profession  in  At- 
lantic City  by  Dr.  Jonah  will  result  in  the 
loss  of  patients  by  Dr.  Marvel,  yet,  even 
after  such  loss,  the  latter's  practice  will  still 
be  so  large  as  to  be  beyond  his  ability  to 
cope  with  it  without  the  assistance  of  others, 
and,  consequently,  that  the  restraint  sought 
by  him  against  Dr.  Jonah  would  be  of  little 
value  to  him  if  granted.  The  premises  do 
not  justify  such  a  conclusion.  If  Dr.  Marvel 
has  built  up  a  practice  so  large  that  he  is 
unable  to  take  care  of  it  without  the  aid  of 
qualified  assistants,  he  is  entitled  to  the  emol- 
uments thereof,  and  to  be  protected  against 
the  loss  of  those  emoluments  through  illegal 
competition.  It  will  hard'y  do  to  say  that 
a  man  who  has  built  up  a  business  so  ex- 
tensive that  he  cannot  handle  it  without  the 
aid  of  a  staff  of  assistants,  suffers  no  loss 
or  injury  by  its  diminution  in  volume  to  such 
an  extent  that  he  no  longer  needs  assistance 
to  carry  it  on,  provided  that  [298]  what  re- 
mains of  it  is  sufficient  to  fully  occupy  his 
own  time.  Common  experience  is  to  the  con- 
trary. 

But  the  right  of  Dr.  Marvel   to  the  aid 
of  a  court  of  equity  to  restrain  Dr.  Jonah 
from  violating  his  covenant  to  refrain  from 
practicing  his   profession   in   Atlantic   City 
for  three  years  after  the  termination  of  their 
partnership  agreement,  does  not  depend  upon 
the  extent  of  the  injury  to  his  business  which 
would  result  from  such  violation.    It  is  suf- 
ficient that  such  injury  be  material.    Where 
there  is  an  express  covenant,  and  an  uncon- 
troverted  injury  arising  from  the  breach  of 
it,   equity   will   grant   an   injunction  to   re- 
strain such  breach,  where  the  injury  arising 
therefrom  cannot  be  repaired,  nor  estimated 
in  dollars  and  cents.     The  daitlages  arising 
from  the  breach  of  a  covenant  such  as  that 
now  under  consideration  would  be  continu- 
ing, accruing  from  day  to  day,  and  it  would 
be   impossible   to   ascertain   the   money   loss 
sustained  by  Dr.  Marvel  therefrom  witli  any- 
thing approaching  accuracy.    A  suit  at  law, 
therefore,  would  afford  no  adequate  remedy; 
and  when  this  is  the  case,  a  court  of  chan- 
cery should  enforce  the  covenant  by  grant- 
ing an  injunction  to  prevent  the  breach  of 
it.    Butler  v.  Burleson,  36  Vt.  176;  Timmer- 
man  v,  Dever,  52  Mich.  34,  17  N.  W.  230, 
50  Am.  Rep.  240;   Wilkinson  v.  Collev,  164 
Pa.  St.  35,  30  Atl.  280,  26  L.Rji.  114;  Grave- 
ly V.  Barnard,  L^  R.  18  Eq.   (Eng.)  618.    In 
each   of  the  cited  cases  the  complainant,  a 
physician,  appealed  to  a  court  of  equity  to 
restrain  a  fellow-practitioner  from  violating 
a  covenant  very  similar  in  its  legal  aspects 
to  that  which  Dr.  Marvel  claims  the  benefit 
of.    In  each  of  them  the  restraint  prayed  for 
was  decreed,  and  this  was  done  without  any 
consideration   of   the   extent  of   the   injury 


which  the  plaintiff  would  suffer  from  a  viola- 
tion of  the  covenant. 

The   conclusion  of  the  learned  vice-chan- 
cellor   that    the   granting    of    the    restraint 
asked  for  by  Dr.  Marvel  would  be  unjust  to 
the  defendant,  seems  to  be  based  upon  the 
idea  that  the   latter   would  thereby  be   de- 
prived of  the  privilege  of  pursuing  his  prac- 
tice in  the  only   field  of  his  acquaintance. 
But  this  idea  is  not  justified  by  the  proofs 
in    the    case,    for    from    them    it    appears 
that  the  practice  of  the  firm  is  not  confined 
solely  to  the  city  of  Atlantic  City,  but  em- 
braces Ventnor,  Margate  and  Longport,  bor- 
oughs which  are  adjacent  thereto.    But  even 
if  the  deprivation   [299]   should  be  as  com- 
plete as  the  learned  vice-chancellor  seems  to 
think  it  would,  we  see  no  injustice  in  com- 
pelling Dr.  Jonah  to  live  up  to  the  covenant 
solemnly   entered   into    by   him,   and   which 
was  one  of  the  causes  inducing  Dr.  Marvel 
to   admit   him   into  partnership,   and   to    a 
share  in  the  benefits  of  the  practice  which 
he  had  built  up.    The  fact  that  the  perform- 
ance  of    such   a    promise   involves   personal 
hardship,  or  pecuniary  lose,  to  the  promisor, 
affords  no  justifiqatioii  for  nonperformance. 
If  the  law  recognized  such  an  excuse  for  the 
breach  of  a  contract  of  this  kind,  very  few 
cases  would  be  found  in  the  books  where  the 
performance  of  such  negative  covenants  had 
been  compelled  by  injunction;   for  speaking 
generally  it  is  only. where  the  performance 
of   the   covenant   is   disadvantageous  to   the 
covenantor  tliat  he  refuses  to  perform  it,  and 
lenders  it  necessary  for  the  party  for  whose 
benefit  it  is  made  to  apply  to  the  courts  for 
relief.. 

Tlie  above  views  lead  to  a  reversal  of  so 
much  of  l^e  present  decree  as  is  broi;^ht 
before  us  by  this  appeal.  The  record  will 
be  remitted  to  the  court  of  chancery  with 
a  direction  that  an  injunction  issue  against 
Dr.  Jonah  restraining  him  from'  the  practice 
of  his  profession  in  the  city  of  Atlantic  City 
for  a  period  of  three  years  from  and  after 
the  making  of  the  decree  in  that  court.  The 
complainant  below  is  entitled  to  costs. 

Garrison,  J.  (diasenUng)  ^ — ^I  agre«  that 
Dr.  Marvel  was  entitled  to  the  measure  of 
protection  stated  in  the  majority  opinion, 
viz.,  that  Dr.  Jonah  often  having  been 
brought  into  association  with  Dr.  Marvel's 
patients  should  not  set  up  an  independent 
practice  in  Atlantic  City  and  take  with  him 
such  patients,  or  any  of  them.  I  very  fully 
agree  that  a  covenant  to  this  effect  would 
be  one  that  a  oourt  of  conscience  ought  to 
enforce.  The  present  covenant,  however,  goes 
away  beyond  such  protection  and  penalizes 
Dr.  Jonah  by  prohibiting  him  from  practic- 
ing not  only  among  such  patients  of  Dr. 
Marvel's   but   also  among  the   hundreds   of 
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thousands  of  persons  who  annually  visit  At- 
lantic City  without  ever  having  heard  of  Dr. 
Marvel. 

Such  a  covenant,  while  good  in  law,  is, 
owing  to  its  highly  penal  character,  one  to 
the  enforcement  of  which  equity  refuses  [300] 
to  lend  its  aid,  leaving  the  parties  to  the 
courts  of  law  where  the  complainant  can  ob- 
tain redress  that  is  exactly  proportioned  to 
the  injury  he  has  suffered. 

This  was  the  view  of  Vice-Chancellor  Learn- 
ing, in  whose  conclusions  I  concur  and  vote 
to  affirm  the  decree  advised  by  him.  I  am 
requested  by  Mr.  Justice  Bergen  and  by 
Judge  White  to  say  that  they  concur  in 
the  foregoing  views. 

For  affirmance— Garrison,  Bergen,  White — 
3. 

For  reversal — The  Chief -Just  ice,  Parker, 
Mintum,  Kalisch,  Bogert,  Vredenburgh,  Hep- 
penheimer — 7. 
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Covenant  in  Partnership  Agreement,   189. 
Covenant  by  Employee: 

Governing  Principles,  189. 

Rule  Stated,  189. 

Application  of  Rule,  189. 
Considerations    Governing    Granting   of    In* 
junction   in  Particular   Case: 

Injury  to  Plaintiff,  190. 

Laches,  190. 

Remedy  at  I^w,  190. 

Stipulation     for     Liquidated     Damages, 
191. 

Introductorff* 

The  earlier  cases  discussing  the  remedy 
by  injunction  for  a  breach  of  an  express  cov- 
enant not  to  engage  in  the  same  business  as 
the  covenantee,  are  reviewed  in  the  notes  to 
Simms  v.  Burnette,  15  Ann.  Cas.  690,  and 
Philadelphia  Ball  Club  v.  Lajoie,  90  Am.  St. 
Rep.  627.  This  note  presents  the  recent 
cases  on  the  subject. 

For  a  discussion  of  the  question  what 
constitutes  the  carrying  on  of  a  business 
within  such  a  covenant,  see  the  note  to 
Hadsley  t.  Dayer-Smith,  Ann.  Cas.  1915A 
379. 
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Eq.  295. 

Covenant  &y  Vendor  of  BuHnes^, 

Rule  Stated. 

Where  a  business,  occupation  or  profession- 
al practice  is  sold,  and  the  seller,  as  part  of 
the  consideration  for  the  purchase,  enters  in- 
to an  agreement  not  to  re-engage  in  the  same 
business,  the  purchaser  may,  if  the  agree- 
ment is  valid  within  the  rules  governing  con- 
tracts in  restraint  of  trade,  enjoin  a  breach 
of  the  agreement. 

Arkansas, — Webster  v.  Williams,  62  Ark. 
101,  34  S.  W.  637. 

Georgia.—BuBk  v.  Wolf,  143  Ga.  18,  84 
S.  £.  63. 

Icica. — Cole  v.  Edwards,  93  la.  477,  61 
N.  W.  940. 

JTatMcw.— Mills  v.  Ressler,  87  Kan.  549,  125 
Pac.  58. 

Kentucky. — Gutzeit  v.  Strader,  158  Ky. 
131,  164  S.  W.  818. 

Louisiana. — ^Moormsn  t.  Parkerson,  127 
La.  835,  64  So.  47. 

Ifawie.— -Flaherty  v.  Libby,  108  Me.  377, 
81  Atl.  166. 

Michigan. — C.  H.  Barrett  Co.  v.  Ainsworth, 
156  Mich.  351,  120  N.  W.  797;  Buckhout  v. 
Witwer,  157  Mich.  406,  122  N.  W.  184.  23 
L.R.A.(N.S.)    506. 

ilftnneso^a. — Holliston  v.  Ernston,  124 
Minn.  49,  144  N.  W.  415. 

Missouri. — Gill  v.  Ferris,  82  Mo.  156;  An- 
gelica Jacket  Co.  v.  Angelica,  121  Mo.  App. 
226,  98  S.  W.  805;  Wills  v.  Forester,  140 
Mo.  App.  321,  124  S.  W.  1090;  Glover  v. 
Shirley,  169  Mo.  App.  637,  165  S.  W.  878. 

yehraska. — Downing  v.  Lewis,  59  Neb.  38, 

80  N.  W.  261;  Hickey  v.  Brinkley,  88  Neb. 
356,  129  N.  W.  553. 

yew  Mexico, — Locke  v.  Murdoch,  151  Pac. 
298. 

New  York. — Holbrook  v.  Waters,  9  How. 
Pr.  335. 

Xorth  Carolina — Faust  v.  Rohr,  106  N. 
C.  187,  81  S.  E.  1096. 

Oklahoma. — Threlkeld  v.  Steward,  24 
Okla.  403,  103  Pac.  630,  138  Am.  St.  Rep. 
888. 

Rhode  Island. — French  v.  Parker,  16  R.  I. 
219,  14  Atl.  870,  27  Am.  St.  Rep.  733. 

Texas.— y^oltt  v.  Hirschfeld,  23  Tex.  Civ. 
App,  670,  57  JS.  W.  572. 

Washington. — Loutzenhiser  v.  Peck,  154 
Pac.  814. 

Canada. — Cook  v.  Shaw,  25  Ont.  124. 

Thus,  in  Flaherty  v.  Libby,  108  Me.  377, 

81  Atl.  166,  the  court  said:  "It  is  customary 
and  oftentimes  necessary  that  a  person  pur- 
chasing the  business  of  another,  with  the 
good-will  that  should  follow  the  transaction, 
enters  into  an  agreement  with  the  seller 
whereby  the  seller  is  restricted  from  engag- 
ing in   a  similar   business   within'   specified 
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districtB.  If  these  agreements  are  not  made 
the  seller,  if  he  sees  fit,  can  immediately  be- 
gin business  upon  his  own  account,  or  in  the 
employment  of  a  rival  of  the  purchaser  and 
completely  destroy  the  good-will  which  he 
has  sold  and  for  which  he  has  received  a 
valuable  cdnsideration.  .  .  .  It  is  but  just 
that  the  parties  to  an  agreement  of  this 
kind,  entered  into  for  a  valuable  considera- 
tion, should  not  only  live  up  to  the  letter 
of  the  agreement,  but  also  to  its  spirit.  It 
is  so  easy  for  one  indirectly,  by  word  or 
conduct,  to  utterly  destroy  the  good-will  of 
a  business  which  he  has  sold,  and  which  an- 
other in  good  faith  has  purchased,  adequate 
damages  for  which,  owing  to  the  rules  of 
law  governing  the  assessment  of  damans, 
cannot  be  awarded,  that  equity  carefully 
scrutinizes  the  conduct  of  the  seller,  and  if, 
directly  or  indirectly,  he  so  conducts  him- 
self that  his  agreement  not  to  engage  in 
the  business  is  violated,  promptly  restrains 
with  its  writ  of  injunction  further  acts  that 
tend  to  take  from  the  purchaser  the  rights 
that  he  acquired  by  purchase  from  the  seller." 

Application  of  Rule. 

The  rule  allowing  an  injunction  against 
the  violation  of  an  agreement  by  the  seller 
of  a  business  not  to  engage  in  a  similar 
business  has  been  applied  to  sales  of  a  great 
variety  of  occupations.  The  nature  of  the 
business  or  professional  practice  which  forms 
the  subject  matter  of  the  contract  is,  it  seems, 
an  immaterial  consideration  to  the  applica- 
tion of  the  rule;  at  least,  the  courts  have 
drawn  no  distinctions  on  this  ground.  In- 
junctions have  been  granted  to  restrain  de- 
fendants from  re-engaging  in  the  following 
named  trades:  business  of  distributing  ad- 
vertising matter,  Johnston  v.  Blanchard,  16 
Cal.  App.  321,  116  Pac.  973;  bakery  business, 
Buckhout  V.  Witwer,  167  Mich.  406,  122  N. 
W.  184,  23  L.R.A.(N.S.)  506  (sale  of  busi- 
ness by  stockholder) ;  bamboo  ware  and  fan- 
cy furniture  business,  Cook  v.  Shaw,  25  Ont. 
124;  barber  business,  Hampton  v.  Caldwell, 
96  Ark.  387,  129  S.  W.  816;  Faust  v.  Rohr, 
166  N.  C.  187,  81  S.  E.  1096  (sale  by  retir- 
ing partner  to  copartner) ;  bus  and  baggage 
transfer  business,  Holliston  v.  Emston,  124 
Minn.  49,  144  N.  W.  415;  butcher  business. 
Nelson  v.  Brassington,  64  Wash.  180,  116 
Pac.  629;  Loutzenhiser  v.  Peck  (Wash.)  164 
Pac.  841;  clothing  and  tailoring  busii^ess. 
Busk  V.  Wolf,  143  Ga.  18,  84  S.  E.  63; 
manufacture  of  white  porcelain  door  knobs. 
Artistic  Porcelain  Co.  v.  Boch,  76  N.  J.  Eq. 
633,  74  Atl.  680;  drug  business,  Noble  v. 
Saifold,  181  Ala.  636,  62  So.  616;  Kradwell 
v.  Thiesen,  131  Wis.  97,  111  N.  W.  233;  drug 
business  and  practice  of  medicine,  Threlkeld 
V.  Steward,  24  Okla.  403,  103  Pac.  630,  138 


Am.  St.  Rep.  888;  retail  furniture  business, 
Weickgenant  v.  Eccles,  173  Mich.  606,  140 
N.  W.  613;  grain  business,  0.  H.  Barrett 
Co.  V.  Ainsworth,  166  Mich.  361,  120  N.  W. 
797;  grocery  business,  F.  T,  Gunther  Gro- 
cery Co.  V.  KoU,  163  Ky.  446,  165  S.  W. 
1146;  hardware  business.  Gill  v.  Ferris,  82 
Mo.  166;  insiurance  business,  Bloom  v.  Home 
Ins.  Agency,  91  Ark.  367,  121  S.  W.  203; 
Moorman  v.  Parkerson,  127  La.  836,  64  So. 
^7;  manufacture  of  jackets,  Angelica  Jacket 
Co.  v.  Angelica,  121  Mo.  App.  226,  98  S.  W. 
806;  laundry  business.  Downing  v.  Lewis,  59 
Neb.  38,  80  N.  W.  261;  manufacture  and  sale 
of  laundry  trays,  Washington  Charcrete  Co. 
v.  Campbell,  72  Wash.  666,  Ann.  Cas.  1914D 
630,  131  Pac.  208;  liquor  business,  Gutzeit  t. 
Strader,  168  Ky.  131,  164  S.  W.  318;  livery 
business.  Smith  v.  Webb,  176  Ala.  696^  6*8 
So.  913,  40  L.R.A.(N.S.)  1191;  Breeding  ▼. 
Tandy,  148  Ky.  846,  146  S.  W.  742 ;  King  v. 
Fountain,  126  N.  C.  196,  36  S.  E.  427; 
Kennedy  v.  Winfre  (Tex.)  163  S.  W.  1018; 
livery  and  undertaking  business,  Linnexnan 
V.  Allison,  142  Ky.  309,  134  S.  W.  134;  lum- 
ber business.  Wills  v.  Forester,  140  Mo.  App. 
321,  124  S.  W.  1090;  Thomas  v.  Cavin,  15 
N  M.  660,  110  Pac.  841;  general  mereaxitilc 
business,  Wooten  ▼.  Harris,  163  N.  C.  43,  68 
S.  £.  898  (sale  by  retiring  partner  to  co- 
partner) ;  newspaper  business,  McAuliiTe  v. 
Vaughan,  136  Ga.  852,  Ann.  Cas.  1912A  290, 
70  S.  E.  322,  3»L.R.A.(N.S.)  255:  paint  and 
glass  business.  Barrows  v.  McMurtry  Mfg. 
Co.  64  Colo.  432,  131  Pac.  430;  produce  busi- 
ness, Bullock  V.  Johnson,  110  Ga.  486,  35 
S.  E.  703;  Counts  v.  Medley,  163  Mo.  App. 
646,  146  S.  W.  465;  trucking  business,  Fla- 
herty  V.   Libby,   108   Me.   377,   81   Atl.    166. 

Injunctions  have  been  granted  to  restrain 
breaches  of  agreements  by  medical  practition- 
ers in  a  number  of  instances.  Webster  ▼. 
Williams,  62  Ark.  101,  34  S.  W.  537;  Cole 
V.  Edwards,  93  la.  477,  61  N.  W.  940;  Mills 
T.  Ressler,  87  Kan.  549,  125  Pac.  68;  Glover 
T.  Shirley,  169  Mo.  App.  637,  166  S.  W.  878 ; 
Holbrook  v.  Waters,  9  How.  Pr.  (N.  Y.)  335; 
Threlkeld  v.  Steward,  24  Okla,  403,  103  Pac. 
630,  138  Am.  St.  Rep.  888;  WollT  v.  Hirsch- 
feld,  23  Tex.  Civ.  App.  670,  67  S.  W.  572; 
French  v.  Parker,  16  R.  I.  219, 14  Atl.  870,  27 
Am.  St.  Rep.  733.  And  in  one  recent  case, 
the  breach  of  a  covenant  by  a  dentist  has 
been  restrained.  Locke  v.  Murdoch,  151  Pac. 
298. 

Where  the  vendor  of  a  business,  after  cov- 
enanting not  to  engage  in  the  same  business, 
enters  into  the  service  of  a  competitor,  it  lias 
been  held  that  an  injunction  will  lie  restrain- 
ing him  jfrom  sq  doing.  Smith  v.  Webb,  176 
Ala.  696,  58  So.  913,  40  L.R.A.(N.S.)  1191; 
Jefferson  v.  Markert,  112  Ga.  498,  37  S.  £. 
758;  Wilson  v.  Delaney,  137  la.  636,  113 
N.  W.   842;    JPohlman  v.  Dawson,   63    Kan. 
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471,  65  Pac.  689,  88  Am.  St.  Rep.  240,  54 
L.R.A.  913;  Emery  t.  Bradley,  88  Me.  357, 
34  Atl.  167;  Thompson  v.  Andrus,  73  Mich. 
551,  41  N.  W.  683 ;  Ammon  y.  Keill,  95  Neb. 
695,  146  N.  W.  1009,  52  L.R  A.(N.S.)  503; 
Finger  v.  Hahn,  42  N.  J.  Eq.  606,  8  Atl. 
654;  Ewing  t.  Joltnaon,  34  How.  Pr.  (N.  Y.) 
202;  Siegel  v.  Marcus,  18  N.  D.  214,  119 
X.  W.  358,  20  L.R.A.(N.S.)  769;  Peterson 
V.  Schmidt,  7  Ohio  Cir.  Dec.  202;  Nelson  v. 
Brassin^ton,  64  Wash.  180;  Ann.  Gas.  1913A 
289,  116  Pac.  629;  Jones  v.  Heavens,  4  Ch. 
J>.  (Eiig.)  636.  See  in  this  connection  the 
note  to  Hadsley  t.  Dayer-Smlth,  Ann.  Cas. 
1915A  379. 

Covetiant  in  Partnerahip  Agreement. 

Likewise,  a  covenant  in  a  partnership 
agreement,  that  on  the  retirement  of  any 
partner  he  shall  not  engage  in  the  same  busi- 
ness, may  be  enforced  by  injunction.  Hads* 
ley  V.  Dayer-Smith,  83  L.  J.  Ch.  770,  Ann. 
Cas.  1915A  379,  111  L.  T.  N.  S.  479,  58  Sol. 
J.  554,  30  Times  L.  Rep.  524  [1914]  A.  C. 
(Eng.)  979;  Rakestraw  v.  Lanier,  104  Ga. 
188,  30  S.  E.  735,  69  Am.  St.  Rep.  154; 
Glover  v.  Shirley,  169  Mo.  App.  637,  155  S. 
W.  878.     And  see  the  reported  case.  « 

Covenant  hy  Employee, 

GovEBNXNG  Principles. 

Ordinarily,  the  negative  covenant  in  &  con- 
tract whereby  an  employee  agrees  to  render 
services  to  an  employer  for  a  specified  period, 
and  not  to  engage  in  the  same  business  during 
such  period,  does  not  entitle  the  complainant 
to  injunctive  relief,  unless  he  can  show  that 
the  employee  has  some  peculiar  qualifications. 
Burney  v.  Ryle,  91  Ga.  701,  17  S.  E.  986;  Ham- 
mond v.  Georgian  Co.  133  Ga.  1,  65  6.  E.  124; 
Paxson  V.  Butterick  Pub.  Co.  136  Ga.  774,  71 
S.  E..  1105;  Rosenstein  v.  Zentz,  118  Md. 
664.  85  Atl.  675,  4  L.R.A.(N,S.)  63;  Taylor 
Iron,  etc.  Go.  v.  Nichols,  70  N.  J.  Eq.  541,  61 
Atl.  946;  Strobridge  Lithographing  Co.  v. 
Crane,  58  Hun  611  mem.  12  N.  Y.  S.  898; 
W.  J.  Johnston  Co.  v.  Hunt,  66  Hun  504,  21 
N.  Y.  S.  314,  wW^nned  142  N.  Y.  621,  37  N.  E. 
564:  Universal  Talking-Maeh.  Co.  v.  English. 
34  Miso.  342.  69  N.  Y.  S.  813;  Kesfiler  v. 
Chappclle,  73  App.  Div.  447,  77  N.  Y.  S.  285; 
Magid  V.  Tannenbaum,  164  App.  Div.  142, 
149  N.  Y.  S.  446 ;  Columbia  College  of  Music, 
etc.  V.  Tunberg,  64  Wash.  19,  116  Pac.  280; 
Chain  Belt  Co.  v.  Von  Spreckelsen,  117  Wis. 
106,  94  N.  W.  78.  And  see  Sternberg  v. 
O'Brien,  48  N.  J.  Eq.  370,  22  Atl.  348. 

For  a  discussion  of  the  right  to  injunctive 
relief  in  the  case  of  the  breach  of  a  contract 
by  a  ballplayer  or  theatrical  performer,  see 
the  note  to  Rothenberg  v.  Packard,  Ann. 
Cas.  1914B  1.    As  to  the  validity  of  a  contract 
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by  a  servant  not  to  engage  in  a  business 
similar  to  that  of  his  master  after  the  termi- 
nation of  the  employment,  see  the  note  to 
Turner  v.  Abbott,  8  Ann.  Cas.  150. 

.  Rule  Stated. 

Where  a  contract  of  employment  contains 
a  valid  covenant  by  the  employee  that  after 
the  termination  of  the  employment  he  will 
not  engage  in  the  same  business  as  that  of 
the  employer,  the  latter  is  entitled  to  an 
injunction  to  restrain  a  breach  of  the  cove- 
nant. Caribonum  Co.  v.  LeCouch,  109  L.  T. 
N.  S.  687,  affirming  109  L.  T.  N.  S.  386; 
Kelly  V.  McLaughlin,  21  Manitoba  789,  19 
West.  L.  Rep.  633,  1  West.  W.  Rep.  309; 
Skeans  v.  Hampton,  31  Ont.  L.  Rep.  424,  6 
Ont.  W.  N.  463,  26  Ont.  W.  Rep.  865,  6 
Ont.  W,  N.  919;  Parkers  Dye  Works  v. 
Smith,  32  Ont.  L.  Rep.  169,  7  Ont.  W.  N. 
207,  20  Dominion  L.  Rep.  500;  Freudenthal 
V.  Espey,  45  Colo.  488,  102  Pac.  280,  26 
L.R.A.(N.S.)  961;  Owl  Laundry  Co.  v.  Banks, 
83  N.  J.  Eq.  230,  89  Atl.  1055;  Witkop,  etc. 
Co.  V.  Boyce,  64  Misc.  874,  118  N.  Y.  S.  461, 
61  Misc.  126,  112  N.  Y.  S.  874,  affirmed  131 
App.  Div.  922,  115  N.  Y.  S.  1150;  McCall 
Co.  V.  Wright,  198  N.  Y.  143,  91  N.  E.  616,  31 
L.R.A.(N.S.)  249;  Philadelphia  Towel  Sup- 
ply, etc  Co.  V.  Weinstein,  57  Pa.  Super.  Ct. 
290;  Columbia  College  of  Music,  etc.  v.  Tun- 
berg, 64  Wash.  19,  116  Pac.  280;  Eureka 
Laundry  Co.  v.  Long,  146*  Wis.  205,  131  N. 
W.  412,  35  L.R.A.(N.S.)  119.  But  see  Star 
Co.  V.  Press  Pub.  Co.  162  App.  Div.  486,  147 
N.  Y.  S.  579. 

Application  of  Rxtie. 

The  rule  that  an  employee  will  be  re- 
strained from  breaking  an  agreement  not  to 
engage  in  the  same  business  after  leaving 
the  service  of  the  employer,  has  been  applied 
in  recent  cases  to  the  following  named  em- 
ployments; driver  of  laundry  wagon,  Eureka 
Laundry  Co.  v.  Long,  146  Wis.  205,  131  N. 
W.  412,  35  L.R.A.(N.S.)  119;  driver  for 
laundry  company,  who  had  been  furnished 
with  list  of  names  and  addresses  of  com- 
pany's patrons,  Philadelphia  Towel  Supply, 
etc.  Co.  V.  W^einstein,  57  Pa.  Super.  Ct. 
290;  manager  for  dealers  in  automobiles, 
Kelly  V.  McLauffhlin,  21  Manitoba  789,  19 
West.  L.  Rep.  633,  1  West.  W.  Rep.  309; 
manager  of  dye  works,  Parkers  Dye  Works  v. 
Smith,  32  Ont.  L.  Rep.  169,  7  bnt.  W.  N. 
207,  20  Dominion  L.  Rep.  600;  manager  for 
manufacture  of  typewriter  ribbons  and  car- 
bon paper,  Caribonum  Co.  v.  LeCouch,  109 
L.  T.  N.  S.  687,  affirming  109  L.  T.  N.  S.  385; 
managerial  position  in  publishing  business, 
McCall  Co.  v.  Wright,  198  N.  Y.  143,  91  N. 
E.  516,  31  L.R.A.(N.S.)  249;  music  teacher, 
Columbia  College  of  Music,  etc.  V.  Tunberg, 
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04  Wash.  19,  116  Pac.  280;  salesman,  can- 
vasser and  collector  lor  grocery  concern, 
Witkop,  etc.  Co.  v.  Boyee,  64  Misc.  874,  118 
N.  Y.  S.  461,  61  Misc.  126,  112  N.  Y.  S.  874, 
affirmed  131  App.  Div.  922,  115  N.  Y.  S. 
1150;  traveling  salesman  selling  teas  and 
coffees,  Skeaus  v.  Hampton,  31  Ont.  L.  Rep. 
424,  6  Ont.  W.  N.  463,  26  Ont.  W.  Rep,  865, 

5  Ont,  W.  N.  919;  solicitor  for  laundry.  Owl 
Laundry  Co.  v.  Banks,  83  N.  J.  Eq.  230,  89 
Atl.  1055. 

Where  it  appeared  that  the  defendant  sold 
his  shares  in  a  livery  company,  with  a  con- 
tract in'  writing  that  he  would  never  again 
engage  in  the  livery  business  within  the 
corporate  limits  of  the  town,  and  became 
an  employee  of  the  company,  but  later  took 
service  in  the  same  town  with  an  opposition 
livery  stable,  it  was  held  that  an  injunction 
would  issue  restraining  him  from  so  doing. 
Anders  v.  Gardner,  161  N.  C.  604,  66  S.  E, 
665.  And  see  Holtihan  v,  Knowles,  141  Ga. 
613,  81  8.  E.  852. 

Similarly,  an  assistant  of  a  medical  practi- 
tioner will  be  enjoined  from  violating  a  cove- 
nant not  to  practice  after  leaving  his  em- 
ployer. Freudenthal  v.  Espey,  46  Colo.  488, 
202  Pac.  280,  26  L.R.A.(N.S.)  961;  Palmer  v. 
Mallet,  36  Ch.  D.  (Eng.)  411,  57  L.  J.  Ch. 
226,  53  L.  T.  N.  S.  64,  36  W.  R.  460;  Fox 
V.  Seard,  33  Beav.  327,  55  Eng.  Rep.  (re- 
print) 394.  Likewise,  a  covenant  by  a  solici- 
tor's assistant  no^  to  practice  after  leaving 
him,  has  been  enforced.  Edmundson  v.  Ren- 
der [1905]  2  Ch.  320  [1906]  W.  N.  121, 
And  in  Robertson  v.  Willmott  [1009]  W.  N. 
155,  an  architect's  assistant  was  enjoined 
from  violating  such  a  restrictive  agreement. 

Considerations  Governing  Oranting  of 
Injunction  in  Particular  Case, 

Injttby  to  plaintiff. 

In  Columbia  College  of  Music,  etc.  ▼.  Tun- 
berg,  64  Wash.  19,  116  Pac.  280,  the  court 
said:  "'The  motion  for  nonsuit,  .  .  .  was 
based  upon  the  ground  that  it  had  not  been 
shown  tliat  any  pupils  had  left  the  appellant's 
school  on  account  of  respondent's  leaving  its 
employ.  We  grant  that  the  record  fails  to 
disclose  this  fact.  But  it  does  disclose  an 
ill-will,  as  well  as  an  endeavor  to  influence 
the  minds  of  certain  of  the  pupils  against 
appellant  and  its  officers.  And  respondent 
should  not  be  allowed  to  claim  that  immunity 
which  equity  gives  to  those  who  walk  within 
its  precepts,  because  his  effort  and  his  in- 
fluence failed  of  results.  lUs  continued  ef- 
fort may  succeed.  To  |vovent  wrong  is  the 
peculiar  province  of  equity.  His  conduct 
has  been  such,  and  promises  to  be  of  such 
character,  that  damages  may  result.  If  so, 
they  would  be  irreparable,  in  the  souse  that 


they  could  be  estimated  only  by  conjecture 
and  not  by  any  accurate  standard.'' 

Laches. 

In  Fries  v.  Parr,  139  N.  Y.  S.  220,  holding 
that  an  action  for  an  injunction  was  barred 
by  laches,  the  court  said:  "It  further  ap- 
pears from  the  evidence  that  the  defendants  , 
not  only  started  the  business  complained  of, 
but  continued  it  for  two  years  before  the 
plaintiff  complained  of  their  acts  or  took 
legal  proceedings  to  enjoin  them,  and  that 
during  the  two  years  the  plaintiff  was  fully 
advised  of  what  the  defendants  were  doing 
and  entered  no  protest  against  it.  In  the 
meantime  the  defendants  have  built  up  for 
themselves  quite  a  successful  and  profitable 
business.  We  think  the  plaintiff  has  slept 
on  his  rights,  if  he  had  any,  and  that  he  was 
called  on  to  act  promptly,  and  could  not 
delay  proceedings  without  being  charged  with 
the  consequences  of  his  laches." 

But  where  an  action  for  an  injunction  was 
not  commenced  until  more  than  ten  months 
after  the  alleged  breach  of  the  contract,  the 
court  said:  "The  trial  court  entertained 
jurisdiction  of  the  cause  knowing  that  ap- 
pellee had  waited  more  than  ten  months 
before  attempting  to  protect  his  rights,  and 
we  are  not  prepared  to  say  that  such  time, 
under  the  circumstances  of  this  case,  consti- 
tuted laches  on  the  part  of  appellee  sufficient 
to  deprive  him  of  resort  to  a  court  of  equity." 
Locke  V.  Murdoch   (N.  M.)   161  Pac.  298. 

Remedy  at  Law. 

In  HoUiston  v.  Ernston,  12^  Minn.  49,  144 
N.  W.  415,  the  court  said,  quoting  Andrews 
V.  Kingsbury,  212  111.  97,  72  N.  E.  11:  "The 
general  rule  that  a  writ  of  injunction  should 
only  issue  where  thete  is  an  unquestionable 
right  and  where  irreparable  injury  will  be 
suffered,  and  there  is  no  adequate  remedy  at 
law  either  on  account  of  the  insolvency  of 
the  defendant  or  for  some  other  cause,  is  not 
applicable  to  this  case.  Courts  of  equity  will, 
and  frequently  do,  interpose  by  injunction, 
thereby  indirectly  enforcing  the  performance 
of  negative  covenants  by  prohibiting  their 
breach;  and  where  there  is  an  express  nega- 
tive covenant,  courts  of  equity  will  entertain 
bills  for  injunctions  to  prevent  their  viola- 
tion, even  though  the  same  will  occasion  no 
substantial  injury  or  though  the  remedy  be 
adequate  at  law."  And  in  Artistic  Porcelain 
Co.  v.  Boch,  76  N.  J.  Eq.  633,  74  Atl.  680, 
the  court  said:  "The  innumerable  instances 
in  which  a  violation  of  a  contract  of  the  kind 
under  consideration  has  been  enjoined  are 
rested  upon  the  ground  that  from  the  nature 
of  such  cases  just  and  adequate  damages  can- 
not be  estimated  for  a  breac.\  of  the  contract, 
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and  tbat   injunctive  relief  avoids  a  m\Uti- 
plicity  of  actions/ 


» 


Stipulation  fob  Liquidatii)  Damages. 

The  fact  that  the  contract  stipnlatea  for 
a  fixed  sum  to  be  paid  to  the  covenantee  in 
case  of  a  breach  thereof,  does  not  oust  the 
jurisdiction  of  a  court  of  equity.  Wills  v. 
Forester,  140  Mo.  App.  321,  124  S.  W.  1090. 
And  see  Buckhout  v.  Witwor,  157  Mich.  406, 
122  N.  W.  184,  23  Ii.ILA.(N.S.)  606.  In 
Magid  V.  Tannenbaum,  164  App.  Div.  142, 
149  N.  Y.  S.  446,  the  court  said:  "This  case 
is  further  differentiated  from  those  in  which 
an  injunction  haa  been  granted,  because  if 
there  was  a  valid  contract  not  to  enter  a 
similar  employment  for  a  year  after  his 
employment  with  the  plaintiffs  ceased,  the 
contract  itself  provided  for  liquidated  dam- 
ages in  case  of  such  breach,  and  so  the  plain- 
tiffs would  have  an  adequate  remedy  at  law. 
In  our  opinion  the  record  fails  to  disclose 
proper  and  sufficient  grounds  to  warrant  the 
issue  of  the  injunction  pendente  lite." 

And  the  fact  that  a  bond  is  given  by  the 
covenantor  does  not  vary  the  rule.  Hickey 
v.  Brinkley,  88  Neb.  366,  129  S.  W.  663; 
Fox  v.  Scard,  33  Beav.  327,  65  Eng.  Rep.  (re- 
print) 394;  Palmer  v.  Mallet,  36  Ch.  D. 
(Eng.)  411,  67  L.  J.  Ch.  226,  68  L.  T,  N.  S. 
64,  36  W.  R.  460. 
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Ifiena  —  Logger's  LIoa  »  Persons  En- 
titled. 

Section  6126  of  the  Revised  Codes,  which 
provides  that  "every  person  performing  labor 
upon,  or  who  sliall  assist  in  obtaining  or 
securing,  sawlogs,  spars,  piles,  cordwood,  or 
other  timber,  or  in  obtaining  or  securing  the 
same,"  is  sufficiently  broad  and  comprehensive 
to  confer  a  lien  upon  laborers  who  work  in 
the  employ  of  a  contractor  in  moving  a  large 
quantity  of  railroad  ties  a  distance  of  a 
couple  hundred  feet  from  the  place  where  they 
were  piled  upon  the  railroad  company's  right 
of  way  and  loading  them  upon  cars  for  trans- ' 
portation. 

[See  note  at  end  of  this  case.] 


Same. 

The  statute  (Rev.  Codes,  S  6126),  confers 
the  same  lien  in  favor  of  every  person  "per- 
forming labor  upon"  sawlogs,  etc.,  as  it  con- 
fers on  every  person  who  assists  in  "obtain- 
ing or  securing"  such  material. 

[See  note  at  end  of  this  case.] 
Same, 

A  statute  (Rev.  Codes,  §  5126)  which 
confers  a  lien  in  favor  of  laborers  who  per- 
form work  upon  or  aid  in  obtaining  or 
securing  "sawlogs,  spars,  piles,  cordwood,  or 
other  timber,"  is  sufficiently  broad  and  com- 
prehensive to  confer  a  lien  in  favor  of  per- 
sons who  work  upon  or  assist  in  obtaining 
or  securing  railroad  ties,  and  the  words 
"other  timber"  are  sufficiently  comprehensive 
to  include  ties. 

[See  note  at  end  of  this  case.] 

Renioval  of  Property  Snbjeot  to  Lien  — 
Validity  of  Statute. 

Section  6140  of  the  Revised  Codes,  which 
provides  for  the  recovery  of  damages  from 
any  one  who  eloigns  certain  property  on 
which  a  lien  exists  for  labor  performed,  is 
constitutional  and  valid. 

Statutes   —   Title   —   Eifeot    of    Subse- 
quent Codification. 

Where  a  section  of  a  legislative  act  has 
been  incorporated  in  the  Revised  Codes  and 
adopted  as  a  part  of  the  complete  statutes 
of  the  state,  the  court  will  not  inquire  into 
or  consider  the  sufficiency  of  the  original  title 
of  the  act  in  which  such  section  was  original- 
ly adopted  by  the  legislature.  In  such  case, 
it  is  too  late  to  raise  the  sufficiency  of  the 
title  to  the  original  act,  which  was  adopted 
prior  to  the  date  of  its  incorporation  and 
adoption  in  the  Revised  Codes  of  the  state. 

Liens  —  RemoTal  of  Property  Subject 
to  Lien  —  Statute. 

The  purpose  and  intent  of  section  6140  of 
4  the  Revised  Codes  is  to  render  every  person 
who  injures,  destroys,  or  removes  any  of  the 
property  therein  described  on  which  a  lien  ex- 
ists liable  for  the  amount  of  the  claim  held 
a<?ain8t  the  property,  or,  if  the  property  be 
of  less  value  than  the  lien  claimed,  then  it 
allows  the  claimant  the  damages  which  he 
has  sustained  by  reason  of  the  removal  or 
destruction  of  the  particular  property. 

Logger's    Lien  —  Persona    Furnisbing 
Supplies  *-  Validity  of  Statute. 

Chapter  226,  Sess.  Laws  1911,  giving  a 
lien  on  logs  in  favor  of  a  person  furnishing 
supplies,  groceries  or  feed  to  a  contractor  or 
board  to  an  employee  is  invalid,  void,  and 
inoperative,  for  the  reason  that  it  does  not 
provide  for  any  notice  to  the  owner  of  the 
property  on  which  the  lien  is  to  attach,  and 
affords  him  no  means  or  method  of  protect- 
ing himself  against  such  claim,  and  does  not 
provide  a  method  of  procedure  for  taking 
his  property  for  such  claim  by  "due  process 
of  law,**  and  does  not  give  such  property 
owner  the  "equal  protection  of  the  law." 

Due  ProeeM  of  Law  -«•  Wbat  Consti- 
tutes. 

No  process  is  "due  process"  which  does  not 
give  notice,  either  actual  or  constructive,  and 
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no  taking  of  property  for  debt  is  lawful* 
unless  the  debt  has  been  created  with  the 
knowledge  and  consent  of  the  debtor. 

[See  6  R.  G.  L.  tit.  Constitutional  Law,  p. 
433.] 

Appeal  from  District  ^  Court,  Bonner 
county:     Flynn,  Judge. 

Action  by  A.  J.  Anderson,  plaintiff,  against 
Great  Northern  Railway  Company,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion.     Re- 
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G.  B.  Martin  for  appellant. 
C.  8.  Albert,  H.  H,  Taylor  and  Tho8,  Balmer 
for  respondent. 

(7.  L.  Heittnan,  amicus  curiae. 

[440]  AiLSHiE,  C.  J. — ^The  appellant  com- 
menced this  suit  on  six  alleged  causes  of  ac- 
tion which  had  been  assigned  to  him,  and 
on  a  seventh  in  his  own  favor.  A  demurrer 
was  sustained  to  each  cause  of  action  and 
judgment  of  dismissal  was  entered,  and  thfs 
appeal  was  thereupon  prosecuted. 

One  Lee  Decker  was  employed  by  respond- 
ent to  take  13,655  railroad  ties  from  where 
they  were  stacked  on  respondent's  right  of 
way  and  remove  them  a  few  hundred  feet  and 
load  them  on  to  respondent's  cars.  In  doing 
the  work  involved  in  this  contract,  Decker 
employed  six  men  and  secured  groceries  and 
supplies  from  appellant  for  the  use  of  himself 
and  men  while  doing  this  work.  Decker  ap- 
pears to  have  failed  to  pay  his  men.  The 
men  thereupon  and  within  the  statutory  time 
filed  liens  under  the  provisions  of  sec.  5125 
of  the  Revised  Codes.  Respondent  contends, 
and  the  trial  court  agreed  with  it,  that  this 
statute  does  not  contemplate  or  provide  a 
lien  of  the  kind  here  souglit  to  be  enforced. 

Section  ^6126  provides  as  follows:  "Every 
person  performing  labor  upon,  or  who  shall 
assist  in  obtaining  or  securing,  saw-logs, 
spars,  piles,  cordwood,  or  other  timber,  haa  a 
lien  upon  the  same  for  the  work  or  labor 
done  upon,  or  in  obtaining  or  securing  the 
same,  whether  such  work  or  labor  was  done 
at  the  instance  of  the  owner  of  the  same  or 
his  agent.  The  cook  shall  be  regarded  as  a 
person  who  'assists  in  obtaining  or  securing 
the  timber  herein  mentioned." 

It  must  be  remembered  that  this  statute  is 
written  in  the  disjimctive  and  that  the  lien 
contemplated  is  given  to  "every  person  per- 
forming labor  upon  .  .  .  saw-logs,  spars, 
piles,  cordwood,  or  other  timber"  as  well  as 
to  "every  person  .  .  .  [441]  who  shall  as- 
sist in  obtaining  or  securing"  any  of  the 
property  mentioned.  In  other  words,  the 
same  lien  is  given  to  one  for'  "performing 
icork  upon"  any  of  the  property  enumerated 
as  is  given  to  one  who  "assists  in  obtaining 
or  securing"  any  such  propertj.    This  court 


adopted  this  same  course  of  reasoning  in 
construing  sec.  5110,  Rev.  Codes,  in  Hill  y. 
Twin  Falls  Salmon  River  Land,  etc.  Co.  22 
Idaho  274,  125  Pac.  204.  This  work  was 
undoubtedly  done  upon  these  ties  in  remov- 
ing and  loading  them;  it  was  work  done 
about,  concerning,  in  respect  to,  or  with  ref- 
erence to  these  ties.  There  is  little  room  for 
doubt  but  that  railroad  ties  are  timber  and 
fall  within  the  enumeration  of  "other  timber" 
as  used  in  sec.  5125,  supra.  As  authority 
in  point  and  supporting  this  view,  see  Fors- 
berg  v.  Lundgren,  64  Wash.  427,  117  Pac 
244. 

We  think  the  word  "timber"  as  here  used 
refers  to  any  kind  of  timber  as  it  may  be 
taken  from  the  forest,  whether  in  a  prepared 
state  for  the  use  to  which  it  is  to  be  applied 
or  in  the  natural  and  unfinished  condition. 
For  example,  cordwood  is  enumerated  preced- 
ing the  use  of  the  words  "or  other  timber," 
and  yet  cordwood  is  not  a  manufactured  arti- 
cle. On  the  other  hand,  "spars  and  p^iles" 
are  enumerated  and  signify  specially  prepared 
pieces  of  timber  for  definite  purposes.  It  would 
be  extremely  technical  and  strict  to  construe 
the  statute  as  not  giving  a  lien  for  work 
upon  or  in  securing  ties. 

In  this  case  it  is  alleged  that  after  the  ties 
were  loaded  on  the  cars  the  railroad  company 
elogined  them  and  scattered  them  along  its 
right  of  way  in  the  states  of  Washington, 
Idaho  and  Montana  and  rendered  it  impos- 
sible for  the  claimants  to  identify  them  or 
foreclose  their  lien  thereon,  and  appellants 
seek  personal  judgments  against  the  company 
for  damages  under  the  provisions  of  sec.  5140, 
Rev.  Codes.    That  section  provides  as  follows: 

"Any  person  who  shall  injure,  Impair,  or 
destroy,  or  who  shall  render  difficult,  uncer- 
tain or  impossible  of  identification,  any  saw- 
logs,  spars,  piles,  cordwood,  or  other  timber, 
upon  which  there  is  a  lien  as  herein  provided, 
without  the  express  consent  of  the  person 
entitled  to  such  lien,  shall  be  liable  to  the 
lienholder  for  the  damages  to  the  amount 
secured  by  his  [442]  lien,  which  may  be  re- 
covered by  civil  action  against  such  person." 

It  will  be  observed  that  the  foregoing  sec- 
tion 5140  applies  to  any  person  who  shall 
injure,  impair  or  destroy  or  shall  render 
uncertain,  diflicult,  or  impossible  of  identifica- 
tion any  of  the  property  on  which  a  lien 
exists  under  sec.  5125.  The  objection  that 
see.  5140  of  the  Rev.  Codes,  as  originally  en- 
acted and  found  in  the  1899  Scss.  Laws,  p. 
188,  is  unconstitutional  and  in  violation  of 
sec.  16,  art.  3  of  the  state  constitution,  is 
without  merit,  for  the  reason  that  this  section 
was  subsequently  incorporated  in  the  Revised 
Codes  and  was  adopted  as  a  part  of  the  en- 
tire body  of  the  revised  statutes  and  as  a 
part  of  the  complete  code  of  laws  of  the 
state.    It  is  now  too  late  to  raise  the  suffi- 
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eiency  of  the  title  to  a  statute  originally  adopt- 
ed prior  to  the  date  of  the  adoption  of  the 
Revised  Codes,  where  such  statute  has  been 
incorporated  in  the  general  code  of  laws. 
(36  Cyc.  1068;  Central  of  Georgia  R.  Co.  v. 
State,' 104  Ga.  831,  31  S.  E.  631,  42  L.R.A. 
518;  Kennedy  v.  Meara,  127  Ga.  68,  56  S. 
E.  243,  9  Ann.  Cas.  396;  Christopher  T. 
Mungen,  61  Fla.  513,  55  So.  273.) 

Lastly,  it  is  argued  that  sec.  5140  of  the 
Rev.  Codes  is  unconstitutional  and  void,  for 
the  reason  that  it  is  violative  of  sec.  1  of 
the  fourteenth  amendment  to  the  federal  con- 
stitution, and  of  sec.  13,  art.  1,  of  the  state 
constitution  in  that  it  deprives  respondent  of 
its  property  without  due  process  of  law  and 
denies  to  it  the  equal  protection  of  the  laws. 
We  do  not  think  this  objection  is  well  found- 
ed. In  the  first  place,  under  this  statitte, 
there  is  no  liability  against  one  who  Injures, 
destroys  or  removes  such  property,  unless 
there  is  an  existing  lien  thereon.  The  statute 
creates  the  lien.  It  specifies  the  kind  of  a 
contract  and  transaction  and  the  cohditions 
under  which  a  laborer  will  be  entitled  to  a 
lien.  Whenever,  therefore,  the  owner  or  pur- 
chaser of  or  contractor  for  property  falling 
within  the  purview  of  this  statute  employs  a 
laborer  or  enters  into  a  contract  which  comes 
within  the  terms  of  the  statute,  the  law  at 
once  becomes  operative  and  gives  to  the  party 
rendering  the  services  or  performing  the  labor 
a  lien.  This  lien  exists  by  operation  of  law 
for  the  period  of  [448]  sixty  days.  At  the 
expiration  of  that  time,  the  lien  lapses  and 
ceases  to  exist,  unless  in  the  meanwhile  the 
claimant  has  complied  with  the  provisions  of 
the  statute  requiring  the  filing  of  a  written 
notice  of  his  lien  claim,  setting  forth  the  facts 
required  to  be  shown  by  the  statute.  If  the 
lien  claimant  complies  with  this  statute,  the 
lien  continues  in  force  from  the  time  of  its 
inception,  namely,  when  he  commenced  work 
until  the  claim  is  paid  or  the  lien  is  fore- 
closed. Under  this  statute,  it  is  not  a  ques- 
tion of  the  lien  arising  at  the  time  the  notice 
of  lien  is  filed  with  the  proper  county  official 
and  of  tlie  lien  relating  back  to  the  time  the 
work  commenced.  There  is  no  such  thing 
under  this  statute  as  a  lien  relating  back. 
The  lien  arises  with  the  commencement  of 
work  and  is  created  by  statute,  and  its  con- 
tinuance beyond  sixty  days  is  conditional 
upon  the  claimant  doing  the  thing  required 
by  the  statute. 

Now,  as  for  the  contention  that  the  statute 
is  void  because  of  being  arbitrary,  we  fail  to 
fee  wherein  this  contention  contains  anv  mer- 
it.  The  eourt  will  first  determine  whether 
the  claimant  was  entitled  to  a  lien,  and  after 
that  fact  has  been  determined,  the  damages 
sustained  by  the  lien  claimant  by  reason  of 
eloignment  of  tbe  property  must  be  deter- 
mined and  assessed  in  the  same  way  that  dam- 
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ages  would  be  determined  and  assessed  in  any 
other  case.  Tlie  fact  that  this  statute  maj^ 
impose  An  extra  burden  and  hardship  upon 
the  owner  <A  the  property  in  that  it  requires 
him  to  ascertain  whether  any  liens  exist 
against  the  property  before  removing  it,  is 
not  a  -sufficient  ground  for  holding  the  statute 
unconstitutional  and  void.  That  might  be  » 
good  argument  to  present  to  the  lawmaking 
body,  and  it  might  furnish  a  reason  or  justi- 
fication for  the  legislature  making  some  ex-' 
ceptions  in  the  law,  but  they  have  not  done 
so  and  the  court  would  not  be  justified  in 
doing  BO.  It  ia  certainly  within  the  power 
of  a  railroad  company,  a  lumber  company, 
or  of  an  individual  to  ascertain  whether  la^ 
boring  men  have  been  paid  before  settling 
with  the  contractor,  and  if  they  fail  to  do  so, 
they  must  assume  the  consequent  burdens  and 
obligations  which  arise  under  the  statute. 
The  law,  therefore,  undertakes  to  render  a 
person  [444]  who  injuries,  d^troys,  impairs 
or  removes  the  property  on  which  such  lien 
exists  liable  for  the  amount  of  the  claim  heM 
against  the  property,  or,  if  the  property  be 
of  less  value  than  the  lien  claim,  then  it 
allows  the  claimant  the  damages  which  he 
has  sustained  by  reason  of  the  removal  or 
destruction  of  the  particular  property.  There 
is  nothing  unusual  or  oppressive  about  suieh 
a  statute.  Tlie  statute  might  make  such  a 
person  guilty  of  a  crime,  as  it  does  in  case 
of  removal  of  personal  property  covered  by 
a  chattel  mortgage.  Under  tUe  statute,  no 
penalty  attaches  to  the  person  doihg  the 
thing,  unless  he  first  violates  the  statute 
which  prohibits  him  injuring,  impairing,  de- 
stroying,  or  removing  any  such  property.  If 
he  does  this  thing,  then  he  is  subject  to  the' 
penalty  which  may  be  recovered  in  a  civil 
action  against  such  person. 

The  argument  advanced  that  a  railroad 
company  would  be  liable  for  receiving  and 
shipping  ties  or  other  timber  product  until 
it  can  first  determine  and  ascertain  whether 
there  are  any  liens  on  the  property,  is  un- 
sound. The  statute  has  no  application  to 
any  such  transaction;  a  common  carrier  re- 
ceiving and  transporting  freight  in  due  course 
of  business  would  not  be  liable  for  impairing, 
destroying  or  rendering  uncertain  or  impos- 
sible of  identification  any  property  on  which 
there  is  a  lien.  It  does  not  seem  possible 
that  the  mere  constructive  notice  which  the 
statute  imparts  would  extend  beyohd  the 
party  first  removing  or  disturbing  the  prop- 
erty. In  other  words,  the  liability  is  not  one  • 
that  would  attach  to  every  subsequent  pur- 
chaser, bailee  or  carrier  of  the  property. 

Til  is  brings  us  to  a  consideration  of  the 
seventh  cause  of  action  which  involves  the 
validity  and  constitutionality  of  chap.  226  of 
the  1911  Session  Laws  (1911  Sess.  Laws,  p. 
727).    It  is  argued  by  counsel  that  section  1 
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of  this  act  violates  see.  1,  art.  14»  of  the  fed- 
eral constitution  and  sec.  13  qf  art.  1  of 
the  state  constitution.  Sec.  1  of  chap.  226 
of  the  1911  Session  Laws  provides  as  follows: 

**Every  person,  firm,  company  or  corpora- 
tion selling  or  furnishing  supplies,  groceries, 
feed  or  other  necessaries  to  any  contractor, 
boarding-house  keeper  or  other  person,  firm  or 
corporation  to  be  used  upon  and  while  such 
contractor,  •  boarding-house  [446]  keeper  or 
other  person,  firm  or  corporation,  or  the  em- 
ployer of  such  contractor,  boarding-house 
keeper  or  other  person,  firm  or  corporation  is 
engaged  in  obtaining,  securing,  cutting  or 
manufacturing  saw- logs,  spars,  piles,  cord- 
wood,  ties  or  luQ^ber,  has  a  lien  upon  the  same 
for  the  value  of  the  supplies,  groceries,  feed 
or  other  necessaries  so  furnished." 

.Section.  2  provides  for  filing  a  notice  of  lien, 
and  the  remaining  sections  provide  the  pro- 
cedure to  be  ioUowed,  while  section  9,  being 
the  last  section  of  the  act,  provides  that,  "Any 
person  who  shall  injure,  impair  or  destroy,  or 
who  shall  render  difficult,  uncertain  or  im- 
possible of  identification,  any  saw-logs,  spars, 
piles,  cord- wood,  ties  or  lumber  upon  which 
there  is  a  lien,  bm  herein  provided,  without  the 
written  consent  of  the  person  entitled  to  such 
lien,  shall  be  liable  to  the  lien-holder  for  the 
damages  of  the  amount  secured  by  his  lien,  to- 
gether with,  treble  damages  which  may  be 
recovered  by  civU  action  against  such  person." 

We  have  examined  this  statute  with  un- 
usual care  and  have  considered  the  authorities 
cited,  both  in  /support  of  and  opposition  thore- 
tOy  and  over  and  above  all  this  have  considered 
what  must  be  the  practical  workings  and  ef- 
fect oi  this  statute.  We  are  not  going  to 
review  authorities  here  but  shall  rather  brief- 
ly state  somq  of  the  reasons  which  have  led 
us  to  reach  the  conclusion  hereafter  to  be 
stated. 

Lien  laws  rest  on  two  cardinal  principles: 
First,  that  the  owner  of  the  property  on  which 
the  lien  is. claimed  has  received  some  benefit 
or  advantage  by  reason  of  the  service  ren- 
dered or  material  or  supplies  furnished;  and, 
second,  that  the  owner  has  contracted  with 
someone,  who  thereby  becomes  his  agent,  to 
render  such  service  or  furnish  such  material 
or  supplies*  The  statute  under  consideration, 
as  may  be  seen  from  an  examination  of  section 
1,.  above  quoted,  runs  counter  to  both  these 
principles  of  lien  laws.  It  attempts  to  create 
a  ^ien  irrespective  of  contract  and  without 
regard  to  finy  benefit  either  direct  or  remote 
which  the  owner  of  the  property  may  have 
received  from  the  supplies  furnished.  It  fur- 
nishes the  owner  of  the  property  no  notice 
and  affords  him  no  method  of  protecting  him- 
iself  against  any  such  claim,  and  [446]  charges 
him  with  a  claim  which  may  equal  or  exceed 
the  value  of  the  property  although  he  ha^ 
paid  the  contract  price  to  the  men  who  actual- 


ly did  the  labor.     In  these  respects,  St  un- 
doubtedly has  the  effect  of  taking  property 
without  due  process  of  law.    When  the  owner 
of  property  makes  a  contract  to  have  work 
done  on  sucli  property, .  he  presumably  con- 
tracts to  pay  the  full  value  of  such  work,  and 
he   certainly   cannot   forsee  what  groceries, 
feed  and  supplies  the  contractor  or  laboring 
men  may  purchase  or  need  in  course  of  the 
performance  of  such  work.     Men  must  eat 
and  teams  must  be  fed  whetHer  they  be  work- 
ing or  not,  and*  to  charge  a  property  owner 
or  one  having  building  done  or  material  fur- 
nished with  all  the  ''supplies,  groceries,  feed 
or  other  necessaries"  which  the  contractor 
or  any  of  his  men  may  purchase  and  use  dur- 
ing the  performance  of  such  work  without  giv- 
ing or  serving  any  notice  thereof  on  the  per- 
son to  be  charged  would  certainly  be  taking 
the  property  of  one  man  and  giving   it   to 
another  without  "due  process  of  law"   and 
without,  affording  the  party  "the  equal  pro- 
tection of.  the  law."    No  process  is  "due  proc- 
ess" which  does  not  give  notice,  either  actual 
or  constructive,  and  no  "taking  of  property" 
for  debt  is  lawful  unless  the  debt  has  beea 
created  with  the  knowledge  and  consent  of  the 
debtor.    This  knowledge  and  consent  may  be 
constructive    so    far   as   it   is   necessary    to 
create  a  charge  against  property,  but  the  stat- 
ute which  furnishes  the  constructive  notice 
must  provide  process  by  which  the  claims 
may  be  measured  and  established  so  the  prop- 
erty owner  may  have  a  ready  and  certain 
method  of  knowing  or  ascertaining  his  liabili- 
ty.   No  such  method  is  furnished  by  the  stat- 
ute  under   discussion.     There   is  no   means^ 
afforded  for  the.  property  owner  to  learn  who 
has   furnished  groceries,   supplies   or   neces- 
saries to  the  contractor  or  men  until  after  his 
liability  has  attached  for  laborers  and  ma- 
terialmen's liens  if  he  has  uot  in  the  mean- 
while  paid  them   in  full.     If  this  atatute 
should  be  upheld  in  its  present  condition,  its 
enforcement  would  subject  the  owner  of  the 
property .  on   which   the  lien   is  claimed   to 
double  and  possibly  treble  liability  for  the 
work  performed  or  materials  furnished. 

[447]  We  conclude  that  chapter  226  of  the 
1911  Session  Laws  is  invalid  and  void,  for 
'  the  reasons  above  set  forth.  The  following 
authorities  are  in  point  upon  the  legal  prin- 
ciples here  involved  and  hold  to  the  effect 
above  suggested:  Davidson  v.  New  Orleans, 
96  U.  S.  97,  24  U.  S.  (L.  ed.)  616;  Rogers- 
Ruger  Co.  v.  Murray,  115  Wis.  267,  95  Am. 
St.  Rep.  901,  91  N.  W.  657,  69  L.R.A.  737; 
Perrault  v.  Shaw,  69  N.  H;  180,  76  Am.  St. 
Rep.  160,  38  Atl.  724;  Meyer  v.  Berlandi.  39 
Minn.  438,  12  Am.  St.  Rep.  663,  40  N.  W. 
513,  1  L.R.A.  777;  Chicago,  etc.  R.  Co.  ▼. 
Chicago,  166  U.  S.  226,  17  S.  Ct.  681,  41  U. 
S.  (Ia  ed.)  979;  Spry  Lumber  Co.  t.  Sault 
Sav.  Bank  Loan,  etc.  Go.  77  Mich.  199,  1ft 


Am.  St  Tleip.  396,  43  K  W.  778,  6  L.1LA. 
204;  Bietenberg  v.  Montana  Union  R.  Co.  8 
Mont  271,  20  Pac.  314,  2  L.R.A.  813;  CatrU 
V,  Uaion  Pac.  R.  Co,  2  Idaho  676,  21  Pac. 
41G, 

Hie  judgment  in  this  case  will  be  reversed 
as  to  the  first  six  causes  of  action  prosecuted 
ander  section  5125,  Rev.  Codes,  and  this  case 
is  remanded,  with  direction  to  the  trial  court 
to  overrule  the  demurrer  thereto,  and  the 
judgment  is  affirmed  as  to  the  seventh  cause 
of  action  prosecuted  under  chap.  226  of  the 
1911  Sess.  Lawp.  Appellant  will  be  awarded 
six-sevenths  of  the  taxable  costs  of  this  ap- 
peal. 

SuLLTVAN,  J.  {concurring  in  part  and  dis- 
senting in  part). — I  concur  in  the  conclusion 
reached  by  Chief  Justice  Ailshie  to  the  effect 
that  sec.  1  of  chap.  226  of  the  Session  Laws  of 
1911,  p.  727,  is  unconstitutional  and  void,  in 
that  it  undertakes  to  deprive  one  of  property 
without  due  process  of  law;  and  I  dfssen^  to 
that  part  of  Chief  Justice  Ailshie's.  opinion 
wherein  he  holds  that  the  plaintiff  and  his 
assignors  have  a  valid  lien  upon  said  ties 
for  loading  tliem  on  the  cars  after  they  had 
been  manufactured  and  delivered  to  the  rail- 
road company  upon  their  right  of  way.  All 
of  the  work  performed  upon  said  ties  was 
done  and  the  ties  delivered  as  a  finished  tim- 
ber product,  to  the  respondent.  9^.  5125 
provides  that  "every  pei  son  perforining  labor 
upon,  or  who  shall  assist  in  obtaining  or 
securing,  saw-logs,  spars,  piles,  cordwood,  or 
other  timber,  hacf  a  lien  upon  the  same  for 
the  work  or  labor  done  upon,  or  in  obtaining 
or  securing  the  same."  The  legislature  [448] 
in  enacting  that  section  did  not  have  in  view, 
and  did  not  intend  to  provide  for,  a  lien  upon 
the  timber  products  there  referred  to,  lor 
work  and  labor  upon  them  after  they  had 
been  delivered  to  the  owner  as  finished  prod- 
ucts. 

In  this  case,  all  of  the  work  required  to 
complete  the  ties  had  been  done  and  the 
ties  delivered  to  and  placed  upon  the  right 
of  way  of  the  defendant.  The  respondent  and 
his  assignors  were  employed  by  a  person  who 
had  a  contract  with  the  railroad  company  to 
place  said  tie^  upon  the  cars  for' distribution 
along  the  company's  railway  lines.  They  be- 
gan their  work  about  November  13,  1012,  and 
completed  it  about  December  10,  1912.  Tliere- 
after,  on  January  14,  1913,  thirty-five  days 
after  they  had  conipleted  loading  the  ties, 
and  after  the  railroad  company  ^ad  moved 
said  ties  out  of  the  state,  they  filed  their 
liens.  The  railroad  company  had  transported 
said  ties  out  of  the  state  before  the  lien  was 
filed,  and  innocently  so,  and  as  I  view  it,  it 
would  be  an  outrage  upon  justice  to  permit 
the  plaii^tiff  to  penalize  the  defendant  in  three 
times  the  value  of  the  wages  sought  to  be 
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recovered,  under  the  facts  of  this  case.  It  is 
a  monstrous  proposition  to  me  to  hold  that 
one  who  loads  on  the  cars  certain  timber  that 
has  been  manufactured  and  delivered  to  the* 
milroad  company  for  transportation  can  com- 
pel the  railroad  company  to  hold  the  material 
for  thirty-five  or  sixty  days  in  order  to  per- 
mit him  to  file  a  lien. 

The  dear  intent  of  thie  legislatilte  in  enact- 
ing  said  section  51^5  was  to  give  a  lien  for 
labor  performed  in  the  woods  and  logging 
camps,  upon  timber  products  before  they  were 
delivered  ae  completed  products  to  the  owner. 

After  those  ties  had  been  delivered  to  the 
compQuiy,  there  was  no  other  labor  required 
to  obtain  or  secure  them.  The  respondent  had 
already  ^obtained  and  secured"  them.  The 
labor  i6arr  which  appellant  claims  a  lien  here 
was  pctf6rm«d  subsequently  to  the  time  the 
ties  were  obtained  and  secured  by  the  respond- 
eat and  his  assignors  merely  took  the  ties  and 
plaxsed  them  on  the  cars  for  shipment  after 
they  had  been  "obtained  and  secured"  and 
deBrered  3nto  the  possession  of  respondent 
and'  piled  6n  its  right  of  way  by  [449]  other 
parties.  Those  ties  were  in  the  possession  of 
thie  respondent  and  were  eompleted  timber 
products  before  the  appellant  performed  any 
fadbor  in  connection  with  them. 

If  the  legislature  had  desired  to  give  a 
lien  'to 'those  who  performed  labor  in  loading 
ties  upon  the  cars,  they  might  have  done  so; 
but  as  I  view  it,  they  have  not  attempted  to 
dB  that;  They  were  simply  attempting  to 
give  a  lien  for  the  work  done  in  procuring  the 
finisfhed  timber  products  mentioned  in  said 
«Sction  and  delivering  them  to  the  owner. 

In  states  having  statutes  similar  to  ours^ 
«nch  i^tutes  are   regarded   as   timber    lie  A 
atatntes  enacted  for  the  purpose  of.  protect  rng 
teborers   who  produce  the   finishM   product, 
such  a-s  cordWo<id,  saw-logs,  ties,  etc., — those 
who  work  in  the  woods  and  those  who  deliver 
«nch  products,  after  they  are  finished,  to  the 
owner.     (See  Jones  on  Liens,  sees.  70*2-730. J 
This  intent  is  clearly  shown  by  the  phrase- 
ology of  the  statute  providing  a  lien  for  all 
those  who  rihall  "perform  labor  upon,"  etc., 
enumerating  only   the  raw  products  of  the 
^^•oods  and   the  product's  that  are  produced 
in  the  woods,  such  as  "spars,  piles,  cordwood 
or  othe^   timber  products."     The   last'  part 
of  said  section,  to  wit;   "the  cook  shall   be 
regarded  a^  a  person  who  assists  ih  obtaining 
or   securing   the  timber   herein   mentioned/* 
clearly  shows  that  said  statute  w*as  intended 
only  to  secure  those  who  worked'in  the  woods 
or    in   hauling   such    products   to   the   place 
where  they  were  to  be  delivered  to  the  owner. 

Under  the  construction  of  the  pl-oVisions 
of  said'  fit'atute  by  the  majority,  railroad  con- 
struction men  who  lay  these  ties  in  the  road- 
bed and  the  cooks  who  prcpafe  their  food 
assist  in  "obtaining  or  securing"  them.     Un- 
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less  the  cooks  and  tie-layers,  and  even  those 
who  furnished  supplies  to  the  railroad  con- 
struction camps  in  which  these  men  were 
working,  were  paid  immediately  and  simul- 
taneously with  the  laying  of  each  tie,  where 
the  ties  were  secured  from  different  places 
and  laid  indiscriminately,  they  would  be  en- 
titled under  the  construction  of  the  statute 
to  an  action  for  damages  against  the  railway 
company  for  commingling  the  ties  and  im- 
pairing their  liens.  The  legislature  could  not 
have  intended  to  thus  [450]  cripple  business 
operations,  without  requiring  each  person  to 
notify  the  company  as  soon  as  the  work  was 
done  that  he  had  not  been  paid  for  his  labor. 

Certainly  none  of  the  labor  performed  by 
the  appellant  and  his  assignors  was  performed 
upon  said  ties,  according  to.  the  allegations  of 
the  complaint,  before  they  wer^  completed 
ties  and  delivered  to  the  possession  of  the  re- 
spondent, and  the  respondent  in  no  manner 
assisted  in  "obtaining  or  securing"  said  ties, 
within  the  meaning  of  those  words  as  used  in 
said  statute.  It  is  t^ue  the  appellant  alleges 
in  third  paragraph  of  his  complaint  that  he 
"performed  labor  upon  and  assisted  in  obtain- 
ing and  securing  said  railroad  ties,"  while 
the  other  allegations  of  the  complaint  clearly 
show  that  that  statement  is  false  and  that 
they  did  nothing  toward  "obtaining  and  se- 
curing" said  ties. 

All  over  the  timber  country  in  the  north 
men  have  contracts  for  placing  logs,  cordwood 
and  lumber  upon  cars  for  the  purpose  of  ship- 
ping them  to  different  points  in  the  state  or 
out  of  the  state,  and  the  legislature  never 
intended  to.  give  a  lien,  by  the  provisions  of 
the  laborer's  lien  law,  to  persons  who  place 
such  finished  timber  products  upon  the  cars 
for  shipment  after  they  have  been  delivered 
to  the  owner.  Is  it  possible  or  probable  that 
it  was  intended  to  give  a  lien  to  persons  who 
are  employed  to  load  lumber  upon  a  car  for 
shipment  out  of  the  state;  that  such  persons 
have  sixty  days  in  which  to  file  a  lien,  when 
it  is  well  known  by  those  who  load  the  lum- 
ber  that  it  is  to  be  slipped  immediately  to 
other  parts  of  the  sta^e  or  out  of  the  state? 
And  if  the  owner  ships  the  lumber,  that  he  is 
penalized  in  three  times  the  value  of  the 
labor?  The  legislature  never  intended  said 
lien  law  should  be  applied  so  as  to  cripple 
business,  as  will  be  done  by  the  construction 
placed  upon  the  statute  by  the  majority  of 
the  court.  The  action  of  the  trial  court  in 
sustaining  the  demurrer  in  this  case  ought 
to  be  affirmed. 

Stkwabt,  J.  {dtaaenting) . — I  dissent  from 
the  majority  of  the  court  in  their  two  opin- 
ions upon  the  quesMon  that  sec.  1,  chap.  226 
of  the  1911  Sess.  Laws  (p.  727)  violates 
sec.  1,  [451]  art.  14  of  the  federal  constitution 
and  sec.  13  of  art.  1  of  the  st^te. constitution. 


Section  1  provides:  "Every  person,  firm, 
company  or  corporation  selling  or  furnishing 
supplies,  groceries,  feed  or  ot)ier  necessaries 
to  any  contractor,  boarding-house  keeper  or 
other  person,  firm  or  corporation  to  be  used 
upon  and  while  such  contractor,  boarding- 
house  keeper  or  other  person,  firm  or  corpora- 
tion, or  the  employer  of  such  contractor, 
boarding-house  keeper  or  other  person,  firm  or 
corporation  is  engaged  in  obtaining,  securing, 
cutting  or  manufacturing  saw-logs,  spars, 
piles,  cordwood,  ties  or  lumber,  has  a  lien 
upon  the  same  for  the  value  of  the  supplies, 
groceries,  feed  or  other  nece'ssairies  so  fur- 
nished." 

In  this  case  one  Decker  was  employed  by 
respondent  to  take  railroad  ties  from  where 
they  were  stacked  on  respondent's  right  of 
way  and  remove  them  a  few  hundred  feet  and 
load  them  on  to  respondent's  cars.  In  doing 
the  work  involved  in  the  contract.  Decker  ejn- 
ployed  men  and  secured  groceries  and  supplies 
from  appellant  for  the  use  of  himself  and  men 
while  doing  the  work  He  failed  to  pay  the 
men,  and  the  men,  within  the  statutory  time, 
filed  liens  under  the  provisions  of  sec.  5125, 
Rev.  Ck)des.  Respondent  contends,  and  the 
trial  court  agreed  with  him,  that  this  statute 
does  not  contemplate  or  provide  for  a  lien  of 
the  kind  here  sought  to  be  enforced. 

In  connection  with  this  section  it  is  clear 
that  chap.  226  of  the  Sess.  Laws  of  1911  has 
uo  repealing  clause  and  is  not  an  amendment 
of  sec.  5125.  It  will  be  observed  by  compar- 
ing these  two  sections  that  sec.  1  of  chap. 
226  does  not  contain  "every  person  performing 
labor  upon,"  which  is  incorporated  in  sec. 
5125,  but  does  provide  "every  person,  firm, 
company  or  corporation  selling  or  furnishing 
supplies,  groceries,  feed  or  other  necessaries 
to  any  contractor,  boarding-house  keeper  or 
other  person,  firm  or  corporation  to  be  used 
upon  and  while  such  contractor,  boarding- 
house  keeper  or  other  person,  firm  or  corpora- 
tion ...  is  engaged  in  obtaining";  then 
follows  the  rest  of  the  quotation  above  given 
from  sec.  1. 

[452]  It  will  thus  be  seen  that  sec.  1.  con- 
tains a  provision,  "Every  person,  firm,  com- 
pany or  corporation  selling  or  furnishing  sup- 
plies, groceries^  feed  or  other  necessaries,  to 
any  contractor,  boarding-house  keeper  or  oth- 
er person,  firm  or. corporation  to  be  used  upon 
and  while  such  contractor,  boarding-house 
keeper  or  other  person,  firm  or  corporation 
.  .  .  is  engaged  in  obtaining,"  and  that 
chap.  226,  1911  Session  Laws,  does  not  repeal 
sec.  5125,  Rev.  Codes,  specifically  or  by  impli- 
cation, and  is  not  repugnant  to  such  section. 

The  two  legislative  acts  are  not  repugnant 
to  or  in  conflict  with  each  other,  but  the  one 
last  passed  is  the  latest  expression  of  the 
legislature  upon  the  creation  of  a  lien  for 
selling  or  furnishing  supplies,  groceries,  feed 


ANDERSON  ▼.  GREAT  NORTHERN  R.  CO. 

25  Idaho  4SS. 


197 


or  other  necessaries  to  any  contractor,  board- 
ing-bouse- keeper  or  other  person  or  corpora- 
tion to  be  used  upon  and  while  such  con- 
tractor, boarding-house  keeper  or  other 
person,  firm  or  corporation  is  engaged  in  oh' 
tainingj  etc.  So  these  two  acts  are  the  same 
in  effect,  except  the  provisions  in  sec.  1  of 
chap.  226  as  to  furnishing  merchandise  such  as 
groceries,  feed  and  other  necessaries  to  be  used 
while  the  contractor  is  engaged  in  obtaining, 
etc.  This  is  not  found  in  aec.  5125.  Thmt 
section  provides  for  a  Hen  for  tlie  work  and 
labor  upon  or  in  obtaining  or  securing  saw- 
logs,  -etc.  If  both  acts  by  any  reasonable 
construction  can  be  construed  together,  both 
should  be  sustained.  (36  Cyc.  pp.  107^ 
1079.) 

This  same  author  announces  what  we  think 
is  the  true  rule  on  p.  1077:  **When  two 
statutes  cover,  in  whole  or  in  part,  the  same 
subject  matter,  and  are  not  absolutely  irre- 
concilable, no  purpose  of  repealing  being  clear- 
ly shown,  the  court,  if  possible,  will  give 
effect  to  both.  Where,  however,  a  later  act 
covers  the  whole  subject  of  earlier  acts  and 
embraces  new  provisions,  and  plainly  shows 
that  it  was  intended,  not  only  as  a  substitute 
for  the  earlier  acts,  but  to  cover  the  whole 
subject  then  considered  by  the  legislature, 
and  to  prescribe  the  only  rules  in  respect 
thereto,  it  operates  as  a  repeal  of  former  stat- 
utes relating  to.  such  subject  matter,  even  if 
the  former  acts  are  not  in  all  respects  repug- 
nant to  the  new  act.  But  in  order  to  effect 
such  repeal  by  implication,  it  must  appear 
[453]  that  the  subsequent  statute  covered  the 
whole  subject  matter  of  the  former  one,  and 
was  intended  as  a  substitute  for  it.  If  the 
later  statute  does  not  cover  the  entire  field 
of  the  first  and  fails  to  embrace  within  its 
terms  a  material  portion  of  the  first,  it  will 
not  repeal  so  much  of  the  first  as  is  not  in- 
cluded within  its  scope,  but  the  two  will  be 
construed  together,  so  far  as  the  first  still 
stands." 

This  rule  is  also  followed  by  this  court  in 
the  case  of  People  v.  Lytle,  1  Idaho  143. 

This  subject  is  annotated  by  the  author 
in  the  quotations  given  from  Cyc.,  and  most 
of  the  courts  in  the  different  states  of  the 
Union  have  followed  the  rule  quoted  above, 
and  we  believe  that  such  rule  should  be 
adhered  to  by  this  court.  It  has  been  ap- 
proved by  this  court. 

In  the  case  of  Phillips  ▼.  Salmon  River 
Min.  etc.  Co.  9  Idaho  149,  72  Pac.  886,  this 
court,  in  construing  a  laborer's  lien  as  it  ex- 
isted at  that  time,  announced  the  rule  that 
**the  provisions  of  our  li6n  laws  mtist  be 
liberally  construed  with  a  view  to  effect  their 
objects  and  promote  justice,"  and  we  think 
the  general  rule  above  stated  is  the  correct 
rule  and  should  be  applied  in  the  constnictton 
of  a  statute  of  the  character  involved  in  this 


In  the  case  of  Empire  Copper  Co.  t.  Hen- 
derson, 15  Idaho  635,  99  Pac.  127,  this  court 
held  that  in  construing  an  act  6f  the  legisla- 
ture the  court  should  ascertain  and  give  effect 
to  the  legislative  intent  where  that  can  be 
ascertained;  but  where  the  language  of  an 
enactment  is  clear  and  specific  as  to  the  sub- 
jects upon  which  a  lien  is  provided  for,  then 
the  court  cannot  assume  that  the  legislature 
included  subjects  not  mentioned  in  the  lan- 
guage of  the  act,  but  tnust  accept  the  act  as 
formulated  and  adopted  by  the  legislature. 
(See  Holmberg  v.  Jones,  7  Idaho  752,  65  Pac. 
563;  36  Cyc.  1107;  Idaho  Mut.  Co-operative 
Ins.  Co.  v.  Myer,  10  Idaho  294,  77  Pac.  628.) 

In  the  case  of  Mara  v«  Branch  (Tex.)  135 
S.  W.  661;  the  court  of  appeals  of  Texas,  in 
dealing  with  merchandise,  defines  the  flanke 
as  follows:  "  'Merchamlise'  is  a  term  of  very 
extended  meaning,  and  usually  conveys  the 
idea  of  personalty  [454]  u^d  by  merchants 
in  the  course  of  trade.  It  may  as  a  fact 
include  every  article  of  traffic.** 

In  the  case  of  Ensign  v.  Coffelt,  102  Ark. 
668,  145  S.  W.  231,  the  supreme  court  of 
Arkansas,  in  construing  a  statute  which 
makes  void  notes  given  in  ordinary  form  for 
the  price  of  patented  machines,  etc.,  holds 
that  it  shall  not  extend  to  merchants  and 
dealers  who  sell  patented  things  in  the  usual 
course  of  business;  the  words  "merchant"  and 
"dealer"  meaning  persons  engaged  in  the  busi- 
ness of  buying  and  selling  merchandise  or 
other  personal  property  in  the  usual  course 
of  trade. 

Sutherland  on  Statutory  Construction,  vol. 
2,  sec.  303,  lays  down  the  rule  of  law  as 
follows : 

'The  intent  is  the  vital  part,  the  essence 
of  the  law,  and  the  primary  rule  of  construc- 
tion is  to  ascertain  an^jl  give  effect  to  that  in- 
tent. The  intention  of  the  legislature  in  en- 
acting a  law  is  the  law  itself,  and  must  be 
enforced  when  ascertained,  although  it  may 
not  be  consistent  with  the  strict  letter  of  the 
statute.  .  .  .  Intent  is  the  spirit  which 
gives  life  to  legislative  enactments.  In  con- 
struing statutes,  the  proper  course  is  to  start 
out  and  follow  the  true  intent  of  the  legisla- 
ture and  to  adopt  that  sense  which  harmonizes 
best  with  the  dontext  and  promotes  in  the 
fullest  manner  the  apparent  policy  and  ob- 
jects of  the  legislature." 

The  rule  is  generally  recognized  by  the 
authorities  to  be  that  where  a  statute  enum- 
erates the  things  upon  which  it  is  to  operate, 
it  is  to  be  construed  as  excluding  from  its 
effect  all  those  not  expressly  mentioned;  ex- 
presHo  unins  exdtasio  alteriua:  (Perkins  v. 
Tliornburgh,  10  Cal.  189;  Smith  v.  Randall, 
6  Cal.  47,  65  Am    Dec.  475.) 

In  the  case  of  In  re  Hull,  18  Idaho  475, 
110  Pi6.  256,  30  L.R.A.(X.S.)  465,  this  court 
held  and  stated  on  p.  279:  "We  enter  upon 
the  consideration  of  this  statute  fullv  con- 
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aeiouB  of  the  duty  which  rests  on  the  court 
to  ascertain  what  the  law  is  on  the  subject, 
and  to  declare  it  as  we  find  it  rather  than  fis 
we  think  it  ought  to  have  been.  We  have  no 
right  to  add  to  or  take  from  the  law." 

[455]  The  court  cannot  speculate  upon  the 
intent  of  the  legislature,  but  must  accept  the 
interpretation  of  the  act  as  it  appears  there- 
in. This  rule  is  discussed  and  determined  in 
the  case  of  Empire  Copper  Co.  v.  Henderson, 
15  Idaho  635,  99  Pac  127 ;  Holmberg  v.  Jones, 
7  Idaho  752,  65  Pac.  563. 

The  language  used  in  chap.  226,  Session 
Laws  1911,  see.  1,  when  read  as  an  entirety,  is 
clear  and  would  seem  to  furnish  its  own  in- 
terpretation, in  designating  the  property  upon 
which  liens  may  be  filed  by  certain  persons, 
firms  and  corporations  for  supplies,  groceries, 
feed  or  other  necessaries  sold  or  furnished  to 
any  contractor,  boarding-house  keeper  or  oth- 
er person,  firm  or  corporation  to  be  used  upon 
and  while  such  contractor,  boarding-house 
keeper  or  other  person,  firm  or  corporation, 
or  the  employer  of  such  contractor,  boarding- 
house  keeper  or  other  person,  firm  or  corpora- 
tion is  engaged  in  obtaining,  aeoiiring^  outting 
or  manufaoturing  saw  logs,  spars,  piles,  cord- 
wood,  ties  or  lumber. 

If  the  language  used  in  chap.  226,  1911 
Sess.  Laws,  sec.  1,  ia  unconstitutional,  then 
it  results  in  discrimination  against  the  mer- 
chant and  salesman  or  the  producer  of  feed 
and  sustenance  who.  is  engaged  in  selling  or 
furnishing  supplies,  groceries,  feed  or  other 
necossaries  to  any  contractor,  boarding-house 
keeper,  or  other  person  or  corporation,  to  be 
used  upon  and  while  such  contractor,  board- 
ing-house keeper  or  other  person,  firm  or  cor- 
poration is  engaged  in  obtaining,  etc.,  as  with- 
out theiurnishing  of  such  supplies  to  the  men 
wiio  are  doing  the  labor  in  obtaining,  securing, 
cutting  or  manufacturing  saw-logs,  spars, 
piles,  cord  wood,  ties  or  lumber  by  such  mer- 
chants or  salesmen,  such  employees  so  engaged 
would  be  deprived  of  the  necessaries  of  life 
and  would  be  unable  to  live  without  such  sup- 
plies, and  the  man  who  provided  them,  under 
the  provisions  of  the  statute  in  question,  is 
justified  in  claiming  a  lien,  and  the  statute 
should  not  be  held  void. 

I  therefore  hold  that  chap.  226,  1911  Sess. 
Laws,  is  not  in  violation  of  the  constitution. 
Neither  is  the  act  beyond  the  power  vested 
in  the  legislature  in  enacting  laws  providing 
for  mechanics'  liens  either  for  laborers  en- 
gaged in  obtaining,  securing  and  cutting  or 
manufacturing  saw  logs,  spars,  piles,  [456] 
cordwood,  ties  or  lumber,  or  for  every  person, 
firm,  corporation,  or  company  aelling  or  fur- 
nishing aupplieSf  grooerieey  feed  or  other 
necessaries  to  any  oontractorj  boarding-house 
keeper  or  other  person,  firm  or  corporation^ 
or  the  employer  of  such  contractor,  boarding- 
house  keeper  or  other  persons,  firm  or  cor- 


poration engaged  in  obtaining,  securing,  cut- 
ing  or  matiufacturing  saw-logs,  spars,  piles, 
cordicood,  ties  or  lumber. 

My  conclusion  in  this  case  is  that  chap.  226 
is  not  unconstitutional,  and  should  be  sus- 
tained by  this  court,  and  that  a  judgment 
should  be  entered  in  this  case  accordingly. 

HOTE. 

By  Wltom  and  f«r  Wliat  tokhor  9T  8erv- 
io«a  Loss«r'>  Uen.  May  Be  Claimed. 

I.  Manual  Labor: 

1.  In  General,  198. 

2.  Employee  of  Contractor,   202. 
II.  Services  of  Contractor,  202, 

III.  Services  of  Team,  206. 

IV.  Miscellaneous,  204. 


1.  Manual  Labor, 

1.  In  Genebal. 

The  statutes  which  give  a  lien  to  those  who 
work  on  timber  or  logs  differ  materially  in 
wording,  but  in  all  cases  the  object  of  the 
acts  is  to  protect  the  wages  of  the  men  who 
actually  do  the  nuinual  labor  and  to  accom- 
plish this  object  the  courts  have  construed 
such  statutes  liberally.  As  was  said  in 
Breault  v.  Arcliambault,  64  Minn.  420,  67 
N.  W.  348,  58  Am.  St.  Rep.  645:  "That  the 
statute  in  question  was  enacted  to  correct  an 
abuse  and  to  remedy  an  evil  which  had 
grown  to  enormous  proportions  is  a  matter 
of  common  history.  Many  owners  of  pine 
land  habitually  entered  into  logging  contracts 
with  reckless  and  irrepressible  parties,  the 
purpose  and  inevitable  result  being  that  the 
men  who  did  the  work  were  unable  to  collect 
their  wages.  Tlie  statute  was  passed  to  pro- 
tect these  men  and  the  interests  of  labor, 
and  a  sound  public  policy  require  that  it  be 
liberally  construed;  that  a  construction  be 
placed  upon  it  which  will  protect  all  who,  in 
furtherance  of  the  common  object,  go  into  the 
logging  camp,  and  there  engage  in  the  busi- 
ness of  converting  trees  into  logs  and  timber, 
in  hauling  the  same  to  the  banks  of  the 
streams,  and  there  driving  or  rafting  the 
product  of  their  labor  to  market. 

It  has  been  held  under  a  statute  providing 
that  *'every  person  performing  labor  upon, 
or  who  shaU  assist  in  obtaining  or  securin^jr 
sawlogs  .  .  .  has  a  lien  upon  the  same 
for  the  work  and  labor  done"  etc.,  that  a  per- 
son who  does  the  work  of  blasting  rocks 
along  a  river  to  make  a  passage  for  lo^ 
thereon,  which  blasting  is  part  of  a  general 
logging  enterprise,  is  entitled  to  a  lien. 
Duggan  v.  Washougal  Land,  etc.  Co.  lO 
Wash.  84,  38  Pac.  856.    And  where  the  work 
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done  coiiBists  in  oonstruing  a  road  which  is 
necessary  for  the  taking  of  logB  from  one 
place  to  another  in  a  logging  camp,  the 
person  doing  that  work  may  claim  a  lien 
therefor.  Proulx  v.  Statson,  etc^  Mill  Co.  6 
Wash.  478,  33  Pac.  1067.  But  no  lien  will 
be  given  to  those  who  do  the  work  of  open- 
ing up  a  public  road  leading  tb  a  logging 
ramp  laid  out  by  county  commissioners 
over  which  no  logs  are  to  be  hauled  but 
which  is  to  be  used  only  for  hauling  supplies 
to  the  camp.  Duggan  v.  Washougal  Land, 
etc.  Co.  10  Wash.  84,  88  Pac.  856.  In  Grand 
Rapids  Chair  Co.  y.  Runnels,  77  Mich.  104, 
43  N.  W.  1006,  an  affidavit  in  an  action 
brought  under  a  lien  law  which  gave  a  lien 
to  laborers  for  'cutting,  skidding,  falling, 
hauling,  scaling,  banking,  driving,  running, 
rafting,  or  booming  any  logs*'  etc.,  alleged 
that  the  labor  was  performed  in  '^cutting, 
skidding,  hauling,  chopping,  sawing,  swamp- 
ing, loading,  and  falling."  It  was  held  that 
the  serrices  mentioned  were  within  the  mean- 
ing of  the  statute  since  "chopping''  was  in- 
cluded in  "cutting,"  and  "loading"  was  a 
necessary  part  of  the  "hauling,"  and  "swamp- 
ing" belonged  to  "skidding"  as  it  consisted 
in  the  cutting  out  of  the  brush  and  removal 
of  the  rubbish  in  the  way  of  getting  the  logs 
to  the  skidway. 

It  has  been  held  that  a  scaler  has  a  lien  on 
logs  for  his  service  in  scaling  them.  Meands 
V.  Park,  95  Me.  527,  50  Atl.  706;  Kline  v. 
Comstock,  67  Wis.  4n,  30  N.  W.  920.  See 
also  Kennedy  v.  South  Shore  Lumber  Co. 
102  Wis.  284.  And  under  a  statute  providing 
that  "whoever  labors  at  cutting,  hauling, 
rafting  or  driving  logs  or  lumber  has  a  lien 
thereon  for  his  personal  services,"  it  has 
been  held  that  one  who  cuts,  peels,  and 
piles  lumber  is  entitled  to  a  lien.  Bondur  v. 
Lc  Bourne,  79  Me.  21,  7  Atl.  814.  So  a 
person  who  belonged  to  a  gang  of  loggers 
and  who  spent  his  last  day  in  getting  to- 
gether the  tools  which  had  been  used  In  the 
enterprise  has  been  held  to  be  entitled  to  a 
lien  for  his  services.  Milton  v.  Underwood 
Lumber  Co.  79  Wis.  646,  48  N.  W.  857. 

But  under  a  statute  giving  a  lien  to 
"whoever  labors  at  cutting,  hauling,  rafting 
or  driving  logs  or  lumber,"  it  has  been  held 
that  one  who  "sticks"  lumber,  that  is,  places 
thin  strips  of  wood  between  layers  of  boards 
or  lumber  to  secure  a  proper  circulation  of 
air  through  the  pile,  is  not  entitled  to  a 
lien.  Hutchins  v.  Blaisdell,  108  Me.  92,  75 
Atl.  291,  wherein  the  court  said:  "Does 
the  statute  give  a  lien  for  sticking  lumber? 
U'e  think  not.  The  evidence  is  barren  of  any 
explanation  of  the  term  but  it  is  familiar 
knowledge  that  it  is  the  process  of  placing 
thin  strips  of  wood  between  layers  of  boards 
or  timber  in  order  to  secure  a  proper  circula- 
tion of  air  and  the  consequent  seasoning  of 


the  lumber  without  warping  or  decay.  It 
is  not  a  necessary  incident  of  hauling,  but 
a  distinct  and  independent  branch  of  Work 
that  requires  experience  and  skill  in  order 
to  accomplish  the  best '  results.  The  work 
must  be  carefully  done  and  requires  time, 
for  lumber  improperly  stuck  may  be  great- 
ly damaged.  One  crew  may  be  and  often  is 
hired  to  haul  and  another  to  Stick.  A  man 
may  be  competent  to  do  the  one  but  incom- 
petent to  do  the  other.  A  contract  to  haul 
would  include  loading  and  unloading  but 
would  not  be  construed  to  include  sticking, 
because  not  all  lumber  is  required  to  be 
stuck,  and  a  contract  to  haul  and  stick 
would  not  be  fulfilled  by  simply  hauling  and 
unloading  in  piles.  The  legislature  might 
well  have  provided  a  lien  for  such  work  but 
it  has  not  yet  done  so,  and  the  court  cannot 
create  it.'* 

Where  a  person  occupies  the  position  of 
foreman  or  superintendent  of  an  entire  log- 
ging operation  and  had  charge  of  the  men 
engaged  in  cutting  and  hauling  the  logs, 
but  performs  no  manual  labor  on  the  logs, 
he  does  not  "labor"  within  the  meaning  -of 
a  statute  which  provided  that  "whoever  la- 
bors at  cutting  .  .  .  logs  or  lumber 
.  .  .  has  a  lien"  etc.  Meands  v.  Park,  95 
Me.  527,  50  Atl.  706. 

Under  a  statute  declaring  that '  "every 
person  doing  the  work  of  cutting  and  sawing 
logs  into  lumber^  getting  out  wood  pulp, 
.  .  .  shall  have  a  lien  upon  the  .  ^  . 
lumber  for  the  amount  of  wages,"  it  has 
been  held  that  one  who  does  work  directly 
for  the  betterment  of  the  property,  such 
as  cutting,  hauling  and  rafting  logs  is  en- 
titled to  a  lien  thereon.  Thomas  v.  Merrill, 
169  N.  C.  623,  ^8  S.  £.  593. 

A  logger  who  is  detained  by  his  employer 
and  is  ready  to  do  service  for  him,  but  whose 
services  are  not  actually  needed,  is  entitled 
to  compensation  for  the  time  thus  spent  and 
has  a  lien  on  masts  cut  and  hauled  by  a 
crew  of  which  he  is  a  member^  under  a  stat- 
ute which  gives  to  log  laborers  a  lien  for 
personal  services.  McCrillis  v.  Wilson,  34 
Me.  286,  56  Am.  Rep.  655. 

Under  a  statute  declaring  that  "any  per- 
son who  shall  do  or  perform  any  labor  or 
services  in  cutting  .  .  .  sawing  .  .  . 
into  lumber  .  .  .  any  logs"  shall  tftve 
a  lien,  it  has  been  held  that  work  done  In 
■  repairing  the  machinery  of  a  sawnilll  is  of 
such  a  nature  as  to  give  a  right  to  a  lieii. 
Engi  V.  Harden,  123  Wis.  407,  ,100  N.  W. 
1046. 

Where  a  statute  provides  that  "every  per- 
son performing  labor  upon,  or  who  shall 
assist  in  obtaining  or  securing  saw  logia, 
spars,  piles,  cord  wood,  shingle  bolts,  or 
timber,  .  .  .  shall  have  a  lien  upon  the 
same   for  work  or   labor   done   upon,   or   in 


soo 
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•btaining  or  securing  .  .  .  the  particu- 
lar saw  logs,  spars,  cordwood,  shingle  bolts, 
or  other  timber  in  said  claim  of  him  de- 
scribed" etc.,  laborers  who  cut  and  manu- 
facture railroad  ties  in  the  woods  are  en- 
titled to  a  lien.  Forsberg  v.  Lundgren,  64 
Wash.  427,  117  Pac.  244  {superseding  Ryan 
V.  Guilfoil,  13  Wash.  373,  43  Pac.  351). 

A  statute  which  provides  that  ''every  per- 
son performing  labor  upon  or  who  shall 
assist  in  obtaining  or  seeuring  sniw  logs, 
spars,  piles,  cord  wood,  shingle  bolts,  or 
other  timber,  and  the  owner  or  owners  of 
any.  tugboat  or  towboat  which  shall  tow  or 
assist  in  towing,  and   the  owner 

.  .  .  of  any  logging  or  other  railroad  over 
which  saw  logs  ...  or  other  timber 
.  .  .  shall  be  transported  and  delivered, 
shall  have  a  lien  upon  the  same"  etc,  has- 
been  held  to  apply  to  the  labor  of  one  who 
hauls  timber  products  after  they  have  been 
cut,  and  who  does  not  use  in  doing  the 
work  a  "tug  boat,"  "towboat"  "logging  or 
other  railroad."  O'Brien  v.  Perfection  Pile 
Preserving  Co.  49  Wash.  395,  95  Pac.  489. 

Under  a  statute  which  gives  to  laborers 
who  perform  work  and  labor  a  lien  on  the 
production  of  their  labor,  laborers  who  cut 
timber  into  logs  and  haul  and. place  them 
on  a  mill  skidway  are  entitled  to  a  lien  on 
the  lumber  made  from  the  logs  as  their 
labor  is  part  of  the  work  necessary  to  change 
the  timber  into  lumber.  Klondike  Lumber 
Co.  V.  Williams,  71  Ark.  334,  75  S.  W.  854. 

Under  a  statute  which  gives  a  lien  to 
"every  person  doing  the  work  of  cutting  or 
sawing  logs  into  lumber"  etc.  it  has  been 
held  that  the  following  persons  are  entitled 
to  a  lien:  a  mill  hand  piling  lumber;  a  mill 
hand  inspecting  lumber;  and  ^11  oihers  en- 
gaged in  handling  lumber  at  a  sawmill,  in- 
cluding the  sawyer,  the  lumber  stacker,  the 
mill  foreman,  the  slabman,  the  saw  filer, 
the  engineer  for  the  mill  engine,  the  fireman 
at  the  mill  boiler,  the  lumber  handler,  the 
edgerman,  the  jacker  and  piler.  Hogsed  v. 
Gloucester  Lumber  Co.  (N.  C.)  87  S.  E, 
337,  wherein  it  was  also  held  that  those  >Yho 
were  engaged  on  a  train  hauling  logs  in  a 
timber  plant,  such  as  the  engineer  thereon, 
the  dogger  on  carriage,  the  fireman,  con- 
ductor, and  brakeman  on  the  train,  the  night 
watchman,  and  all  connected  with  the  re- 
pairs of  the  machinery,  or  the  running  of  the 
log  train,  or  the  bringing  in  of  the  logs  to 
the  mill,  did  not  come  within  the  words  of 
the  act  and  were  not  entitled  to  a  lien. 

It  has  been  held  that  a  person  was  not 
entitled  to  a  lien  on  lumber  manufactured 
at  a  sawmill  where  it  appeared  that  he  su- 
perintended the  building  of  an  addition  to 
the  mill  and  the  installation  of  the  machin- 
erv,  and  that  later  when  the  mill  started 
operating  he  oversaw  the  keeping  of  the  mill 


and  machinery  in  repair  when  breakages  oc- 
curred, unless  he  cpuld  separate  the  work 
done  while  the  mill  was  in  operation  from 
that  performed  previous  thereto.  Glover  y. 
Hynes  Lumber  Co.  94  Wis.  467,  69  N.  W. 
62. 

And  it  has  been  held  that  where  a  statute 
gives  a  lien  to  those  who  furnish  timber  or 
other  supplies  to  a  sawmill  a  person  who 
cuts  and  hauls  logs,  which  he  does  not  own, 
to  a  mill,  is  not  entitled  to  a  lien  for  his 
services.  Kendall  v.  Davis,  52  Ga.  9.  Balk- 
com  V.  Empire  Lumber  Co.  91  Ga.  631,  17 
S.  E.  1020,  44  Am.  8t.  Rep.  58;  Trapp  t. 
Walters,  6  Ga.  App.  480,  65  S.  £.  306. 

Under  a  statute  which  provides,  in  effect, 
that  every  person  performing  labor  on,  or 
who  shall  in  any  manner  assist,  in  the  manu- 
facture of  lumber  shall  have  a  lien  on  the 
lumber  while  it  remains  at  the  yard  where 
it  is  manufactured,  it  has  been  held  that 
where  work  is  performed  in,  around  and 
about  a  sawmill,  and  in  some  manner  con- 
nected with  and  incidental  to  the  converting 
of  timber  into  lumber,  tliose  who  do  the 
work  may  claim  a  lien  for  their  services. 
Alderson  v.  Lee,  52  Ore.  92,  96  Pac.  234. 

Under  a  statute  which  declares  "that  any 
person  or  persons  who  perform  any  labor 
or  services  in  manufacturing  lumber  or 
shinglep,  .  .  .  shall  have  a  lien  thereon" 
and  that  "the  word  'person'  or  ^persons' 
shall  be  interpreted  to  include  cooks,  black- 
smiths, artisans,  and  all  others  usually 
employed  in  performing  such  labor  and  serv- 
ices," it  has  been  held  that  one  who  fur- 
nishes shingle  bands  to  bind  manufactured 
shingles  has  a  lien  on  the  shingles  for  bis 
services.  Bass  y.  Williams,  73  Mich.  208,  41 
N.  W.  229. 

Where  a  statute  provides  that  "any  per- 
son or  persons  who  perform  any  labor  or 
services  in  manufacturing  lumber  or  shin- 
gles in  or  about  any  lumber  or  shingle  mill, 
or  in  cutting,  skidding,  falling,  hauling,  scal- 
ing, banking,  driving,  running,  rafting,  or 
booming  any  logs,  timber,  cedar  posts,  tele- 
graph poles,  railroad  ties,  bark,  shingle  boltF, 
stave  bolts,  staves,  cordwood,  pulp  wood, 
hop  poles,  hoop  poles,  veneering  wood  or  any 
other  forest  products  in  this  state,  shall 
have  a  lien  thereon  for  the  amount  due  for 
such  labor  or  services"  etc.,  it  has  been  held 
that  no  lien  is  given  to  a  person  who  hauls 
the  product  into  which  logs  and  timber 
are  manufactured  from  a  mill  yard  to  a 
railroad.  Villenuve  v.  Sines,  92  Mich.  556, 
52  N.  W.  1007.  And  under  a  statute  of  simi- 
lar import  the  same  rule  was  laid  down  in 
the  case  of  McGeorge  v.  Stanton-De  Long 
Lumber  Co.  131  Wis.  7,U0  N.  W.  788.  See 
also  Mitchell  v.  Pago,  107  Me.  388,  78  Atl. 
570.  Compare  the  reported  case.  In  Mc- 
George   y.     Stanton-De    Long    Lumber     Co. 
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supra,  the  court  said:  "The  language  of 
the  statute  provides  for  a  Hen  upon  lumber 
inaterial'  for  the  labor  of  producing  the 
same  from  saw  logs.  Otherwise  no  lien  is 
given  thereon.  The  complete  process  of 
manufacturing  logs  into  lumber  ordinarily 
includes  the  work  of  placing  the  lumber  in 
the  sawmill  yard  in  piles  but  not  that  of 
transporting  the  same  from  the  yard  to 
market.  Such  process  is  ended  at  the  point 
in  the  mill  yard  from  which  it  is  designed 
that  the  lumber  shall  be  taken  to  enter  into 
consumption." 

It  has  been  held  that  a*  blacksmith  who 
works  in  a  logging  camp  is  entitle  to  a  lien 
for  his  services  equally  with  the  lumbermen. 
Breault  v.  Archambault,  64  Minn.  420,  67 
N.  W.  348,  58  Am.  St.  Rep.  545,  wherein 
the  court  said:  "It  is  evident  that  a  cook 
or  a  blacksmith  is  as  essential  to  a  logging 
crew  as  is  the  man  who  swings  an  ax  or 
drives  a  team,  and  it  is  also  evident  that 
both  perform  manual  labor.  If  the  ax  man 
or  the  teamster  was  compelled  to  leave  his 
work,  and  spend  two  hours  of  each  day  in 
preparing  his  own  food,  or  in  shoeing  his 
horses,  or  repairing  his  sled  or  tools,  would 
it  be  suggested  that  his  time  while  so  en- 
gaged should  be  deducted  from  his  day's 
work,  and  a  lien  allowed  for  the  balance 
only?  We  believe  that  no  one  would  think 
of  asserting  such  a  proposition.  And,  if -this 
be  so,  why  should  a  person  who  renders  these 
services,  but  perfoitna  no  other,  be  declared 
outside  of  the  statute,  and  thus  deprived  of 
a  lien?  The  camp  cook  and  the  blacksmith 
are  part  of  tlie  crew  whose  business  it  is  to 
cut  and  bank  logs.  They  do  not  personally 
and  directly  engage  in  the  work  of  cutting 
the  logs  or  in  han'dllng  them,  but  it  is  ab- 
solutely necessary  that  the  men  personally 
and  directly  engaged  be  furnished  with  food, 
that  the  animals  be  shod,  that  the  sleds  be 
kept  repaired,  and  the  tools  be  sharjpened 
and  kept  in  order."  In  Glazener  v.  Glouces- 
ter, Lumber  Co.  167  N-  C.  676,  83  S.  E.  696, 
however,  it  was  held  that  a  blacksmith  em- 
ployed at  a  lumber  plant  whose  duties  were 
to  make  repairs  from  time  to  time  on  the 
cars  which  were  used  to  haul  out  logs  from 
the  woods,  and  to  make  necessary  repairs, 
in  the  way  of  blacksmithing,  on  the  sawmill 
machinery,  was  not  entitled  to  a  lien  under 
a  statute  which  gave  a  lien  to  every  person 
who  did  the  work  of  cutting  or  sawing  logs 
into  lumber. 

It  has  been  held  that  one  who  worked 
for  a  railroad  company,  building  and  helping 
in  repairing  its  railway,  which  was  con- 
structed to  transport  the  timber  felled  in 
its  territory,  and  which  was  moved,  as  the 
timber  disappeared,  from  place  to  place,  had 
no  Hen  for  his  services  on  logs  which  were 
carried  on  the  railroad.     Carpenter  v.  Mc- 


Cord  Lumber  Co.  107  Wis.  611,  83  N.  W. 
764.  Nor  is  one  who  does  repair  work  on 
a  railroad  track  and  bridge  over  which  a 
logging  train  is  run  entitled  to  a  lien  on 
the  lumber  which  is  cut  at  a  sawmill  from 
the  logs  brought  in  by  such  train,  under  a 
statute  which  gives  a  lien  to  all  those  who 
do  the  work  of  '^cutting  or  sawing  logs  into 
lumber."  Glazener  v.  Gloucester  Lumber 
Co.  167  N.  C.  676,  83  8.  E.  696. 

One  who  does  work  consisting  in  driving 
piles  and  building  docks  and  tramways  for 
permanent  use  in  connection  with  a  sawikiill, 
which  structures  are  necessary  to  the  busi- 
ness of  the  mill,  has  no  claim  to  a  lien  on 
the  product  of  the  mill  for  such  services, 
under  a  statute  which  provides  that  "anj 
person  who  shall  do  or  perform  any  labor  or 
services  in  cutting,  felling,  hauling,  running," 
etc.,  "or  manufacturing  into  lumber,  any 
logs,"  etc.,  shall  have  a  lien  on  such  logs  and 
lumber.  Kendall  ▼.  Mynes  Lumber  Co.  96 
Wis.  659,  71  N.  W.  1039.  And  it  has  been 
held  that  a  person  who  furnishes  a  cable  and 
boom  chains  for  logging  operations,  and  also 
does  work  shoeing  horses  whieh  are  used  in 
such  operations  has  no  lienable  clafan-on  the 
logfl  for  his  services.  Braeger  v.  Bolster, 
60  Wash.  679,  111  Pao.  797. 

Where  a  statute  gives  a  rtght  to  boom 
companies  duly  incorporated  to  take  posses* 
sion  of  logs  which  come  down  a  stream  and 
requires  that  the  logs  then  taken  possessioD 
of  shall  be  inspected  and  scaled  under  th^ 
supervision  of  a  state  surveyor  it  has  been 
held  that  he  may  by  statute  be  given  a  lien 
on  the  logs  of  private  persons  for  performing 
such  services.  Lindsay,  etc.  Co.  v.  Mullen, 
176  U.  S.  126,  20  S.  Ct.  325,  44  U.  S.  (L.  ed.) 
400. 

A  New  York  statute,  entitled  "Artisans* 
Lien  on  Personal  Property,"  provides  that 
"a  person  who  makes,  alters,  repairs,  or  in 
any  way  enhances  the  value  of  an  article 
of  personal  property,  at  the  request  or  with 
the  consent  of  the  owner,  has  a  lien  on  such 
article,  while  lawfully  in  possession  thereof, 
for  his  reasonable  charges  for  the  work  d<me 
and  material  furnished,  and  may  retain  pos- 
session thereof  until  such  charges  are  paid." 
Under  that  statute  it  has  been  held  that  one 
who  cuts,  skids  and  draws  logs  has  no  lien 
thereon  for  his  services,  as  the  aeta  refer 
only  to  skilled  labor  as  distinguished  from 
common  labor,  and  for  the  further  reason 
that  the  law  applies  to  personal  property 
only  and  not  to  trees,  the  cutting  of  which 
does  not  constitute  a  making,  altering,  or 
repairing  of  an  article  of  personal  property. 
O'Clair  v.  Hale,  25  Misc.  31.  54  N.  Y.  S. 
386  {affirmed  in  O'Clair  v.  Hale,  35  App. 
Div.  77,  64  N.  Y.  S.  388,  on  the  groujwi  that 
the  lienor  had  not  proved  such  possession 
as  would  entitle   him  to  a  lien  under  the 
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statute).    To  the  same  effect  see  Brackett  v. 
Pierson,  114  App.  Div.  281,  99  N.  Y.  S.  770. 

2.  Employbe  of  Contractob. 

In  a  few  caseB,  some  of  which  are  of  no 
present  authority  because  of  statutory 
amendments  (see  statements  after  oases  set 
out  infra)  it  has  been  held  that  a  person 
who  performs  labor  on  logs  is  not  entitled 
to  a  Uen  thereon  for  his  services  where  he  is 
in  the  employ  of  a  person  who  is  doing  the 
work  under  a  contract  with  the  owner  of 
the  logs.  Thus  it  has  lieen  held  tliat  la- 
borers employed  by  one  who  has  a  contract 
with  the  owner  of  logs  to  "drive"  them  down 
a  stream  have  no  right  to  a  lien  on  the  logs 
by  virtue  of  a  statute  which  provides  "that 
laborers  and  contractors,  contracting  and  en- 
gaging to  cut,  raft  or  sell  logs  or  timber  of 
any  kind,  or  to  perform  any  labor  in  con- 
nection with  the  sale  and  delivery  of  any 
such  logs  or  timber,  shall  have  a  first  lien 
on  such  logs  or  timber."  etc.  Wright  v.  Terry, 
23  Fla.  160,  2  So.  6.  To  the  same  effect  see 
Landry  v.  Blanchard,  16  La.  Ann.  173.  And 
where  a  statute  gives  a  lien  to  "any  person 
who  labors  at  cutting,  hauling  .  .  .  logs 
or  lumber  .  .  .  for  his  personal  services" 
etc.,  a  laborer  who  works  on  logs  for  a  con- 
tractor and  who  has  no  agreement  direct 
with  the  owner  of  the  logs  has  no  lien  there- 
on for  his  services.  Jacobs  v.  Knapp,  50 
N.  H.  71.  (But  see  N.  H.  Public  Statutes, 
1901  p.  452,  sec.  13.)  So  where  a  statute 
creates  a  lien  in  favor  of  "every  person  per* 
forming  labor  upon,  or  who  shall  assist  in 
obtaining  or  securing  saw  logs,  piling,  rail- 
road ties,  .  .  .  whether  such  work  or 
labor  was  done  at  the  instance  of  the  owner 
of  the  same  or  his  agent,"  one  who  is  em- 
ployed to  do  work  of  the  kind  mentioned 
in  the  act  by  a  person  who  stands  in  the  re- 
lation of  a  contractor  to  the  owner  of  the 
logs  is  not  entitled  to  a  lien.  Lane  v.  I^ne 
Potter  Lumber  Co.  40  Mont.  541,  107  Pac. 
898.      (But   see   Mont.   Laws    1909,   p.   06.) 

On  the  other  hand,  it  has  been  held,  in  a 
number  of  cases,  under  statutes  variously 
worded,  that  a  log  laborer  is  entitled  to  a 
Uen  for  his  services  even  though  the  services 
are  furnished  through  a  contractor.  Klon- 
dike Lumber  Co.  v.  Williams,  71  Ark.  334,  75 
S.  W.  854;  Allen  v.  Roper,  75  Ark.  104,  86 
S.  W.  836;  Sattes,  etc.  Lumber  Co.  v.  Hales, 
11  Ga.  App.  569,  75  6.  £.  898;  Doe  v.  Mon- 
son,  33  Me.  430;  Reilly  v.  Ste'phenson,  62 
Mich.  509,  29  N.  W.  99 ;  King  v.  Kelly,  25 
Minn.  522;  Munger  v.  I^enroot,  32  Wis.  541. 
See  also  Kendall  v.  Davis,  52  Ga.  9:  Trapp 
V.  Watters,  6  Ga.  App.  480,  65  S.  E.  306. 
In  Munger  v.  Lenroot,  supra,  the  court  said: 
"The  statute  is  founded  upon  the  equitable 
principle  that  the  laborer  who,  by  his  scrv^ 


ices,  has  imparted  additional  value  to  prop- 
erty of  this  kind,  shall  have  a  lien  upon  it 
for  his  reasonable  charges.  His  right  to  the 
lien  does  not  depend  upon  the  fact  that  he 
was  employed  by  the  general  owner  of  the 
property  to  perform  labor  upon  it;  but  he 
has  a  lien  when  hired  by  a  contractor.  So 
far  as  the  general  owTier  -is  concerned,  if  he 
does  not  himself  employ  the  laborer,  tlie 
proceeding  is  strictly  in  rem.  Where  the  la- 
borer is  employed  by  one  not  the  general  own- 
er, as  in  the  case  before  us,  the  proceeding 
has  a  double  aspect,  to  enforce  the  personal 
liability  of  the  debtor  as  well  as  to  enforce 
a  lien  given  by  the  statute.  This  law  re- 
quires that  the  person  or  corporation  liable 
for  the  payment  of  the  debt  shall  be  the  de- 
fendant in  the  action;  but  I  think  the  legis- 
lature did  not  intend  to  restrict  the  lien  to 
the  case  where  the  general  owner  hired  tlie 
laborer  and  was  himself  personally  liable 
for  the  services.  If  this  were  the  intention 
of  the  statute  then  it  is  very  apparent  that 
many  cases  would  arise  where  the  laborer 
would  have  no  lien,  because  not  employed  by 
the  general  owner,  but  by  a  contractor.  I 
have  no  doubt,  therefore,  that  the  legislature 
intended  by  the  first  section  to  give  the  lien 
absolutely  to  the  laborer,  regardless  of  the 
question  whether  he  had  rendered  the  serv- 
ices under  a  contract  with  the  general  owner 
or  not." 

//.  Services  of  Contractor. 

There  is  some  authority  to  the  effect  that 
a  person  who  takes  a  contract  to  do  logging 
work  but  who  does  no  physical  work  himself 
is  entitled  to  a  lien  for  his  services.  Thus 
it  has  been  held  that  an  independent  con- 
tractor is  entitled  to  a  lien  even  though  the 
actual  work  is  done  by  laborers  whom  he 
hires,  under  a  statute  which  provides  that 
"any  person  or  persons  who  performs  any 
labor  or  services  .  .  .  shall  have  a  lien" 
etc.  Shaw  v.  Bradley,  69  Mich.  199,  26  X. 
W.  331;  Phillips  v.  Freyer,  80  Mich.  254. 
45  N.  W.  81,  overruling  Kieldsen  v.  Wilson, 
77  Mich.  45,  43  N.  W.  1054;  Carver  v.  Bag- 
ley,  79  Mich.  114,  81  N.  W.  757.  In  Shaw  v. 
Bradley,  supra,  the  court  said:  "It  is  first 
claimed  that  an  independent  contractor  is 
not  entitled  to  a  lien,  under  the  provisions 
of  this  act,  under  any  circumstances.  But 
what  is  meant  by  an  'independent  contrac- 
tor?' As  applied  to  the  facts  as  disclosed 
by  this  record,  I  suppose  it  must  refer  to  a 
party  who  enters  into  a  contract  with  the 
owner  of  the  property  to  drive  and  deliver 
the  logs,  cedar  posts  and  telegraph  poles  for 
an  agreed  compensation.  Such  a  contractor, 
in  my  opinion,  is  within  the  very  terms  of 
the  law  giving  a  lien  to  any  person  who 
may  perform  any  labor  or  services  in  bank- 
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mg,  driving)  or  rmming  any  logs,  timber, 
cedar  posts,  or  telegraph  poles  in  the  state, 
for  tlie  amount  due  for  such  labor  or  services. 
There  must  be  a  contract,  express  or  implied, 
to  support  a  lien;  and  it  never  arises,  unless 
by  express  provision  of  the  statute,  where 
no  contract  relations  exist.  The  language 
of  the  statute,  'that  any  person  or  persons 
that  perform  any  labor  or  services  in  cut- 
ting,' etc.,  under  the  common  application  of 
the  maxim,  'qui  per  alium  facit,  per  seipsum 
facere  videtur,*  is  legally  applicable  to  the 
general  contractor  having  servants  or  sub- 
laborers  under  him." 

And  under  a  statute  which  provides  that 
''all  persons  hauling  stocks,  logs,  or  lumber 
with  teams  for  another  person  shall  have  a 
lien  against  the  personalty  so  hauled  by  them, 
to  the  extent  of  the  amount  of  the  indebted- 
ness if  by  contract,  and  to  the  extent  of  the 
value  of  the  services  so  rendered  if  the  price 
to  be  paid  for  the  same  is  not  agr^d  upon," 
it  has  been  held  that  a  person  who  haiilr: 
logs  for  another,  using  laborers  to  do  V- 
actual  physical  work,  is  entitled  to  a  lici:. 
Bmton  v.'Beasley,  135  Ga.  412,  69  S.  E.  561. 

However,  in  other  cases,  it  has  been  held 
that  one  who  takes  a  contract  to  do  logging 
works  and  who  does  no  physical  work  him- 
self is  not  entitled  to  a  lien  on  the  logs  or 
lamber  for  the  value  of  the  services  he 
renders.  Klondike  Lumber  Co.  v.  Williams, 
71  Ark.  334,  75  S.  W.  854;  Campbell  v. 
Sterling  Mfg.  Co.  11  Wash.  204,  39  Pac. 
451;  Dallaire  v.  Gauthier,  24  Qnebec  Super. 
Ct.  495.  Compare  Desantels  v.  McClellan, 
30  West  L.  Rep.  485,  7  West  W.  Rep.  1221. 
The  fact  that  a  contractor  does  some  physi- 
cal work  himself  on  the  logs  and  lumber  docs 
not  give  him  a  lien  under  a  statute  which 
provides  that  "whoever  labors  at  cutting, 
hauling,  .  .  .  logs  or  lumber  .  .  .  has 
a  lien"  etc.  Littlefield  v.  Morrill,  97  Me. 
505,  54  Atl.  1109,  94  Am.  St.  Rep  513. 
So  the  same  effect  under  a  statute  of  similar 
impart  see  Baxter  v.  Kennedy,  35  N.  Bruns. 
179.  In  Littlefred  v,  Morrill,  supra,  the 
court  said:  "It  is  true,  these  plaintiffs  per- 
formed some  physical  labor  and  also  used 
their  own  teams  to  some  extent  on  thtse 
logs  and  lumber,  but  they  did  so  under  the 
direction  of  an  employer  and  for  mere  wages. 
TTiey  had  not  merely  hired  out  their  per- 
sonal labor.  They  had  taken  a  contract  to 
cut  and  haul  all  the  logs  on  the  tract,  and 
were  independent  in  their  method  of  doing  it, 
and  were  carrying  out  their  contract  largely 
through  the  labor  of  others  employed  by 
them.  They  were  contractors  engaged  in  a 
buainess  enterprise  from  which  they  expected 
profits  which  might  be  more  or  less  accord- 
ing to  circumstances.  They  were  not  mere 
laborers  working  for  fixed  wages  the  rate  of 
which  would  not  be  varied  by  circumstances. 


When  they  labored  themselves  it  was  not  for 
wages,  but  to  increase  profits  by  saving 
wages." 

Under  a  statute  providing  that  "whenever 
.  .  .  any  laborer  .  .  .  may  labor  or 
perform  any  services  in  any  .  .  .  mill 
.  .  .  by  virtue  of  any  contract  or  agree- 
ment .  .  .  the  .  .  .  employees  shall 
have  a  first  lien  upon  all  products,  machin- 
ery ...  or  things  of  whatsoever  char- 
acter that  may  be  created  in  whole  or  in 
part  by  the  labor  of  such  person,"  etc.,  it  has 
been  held  that  where  a  contract  was  made  to 
haul  logs  at  a  stipulated  price  per  thousand 
feet  and  the  work  was  done  with  teams  and 
personal  labor,  the  contractor  was  not  en- 
titled to  a  lien  for  his  services  as  the  statute 
did  not  give  a  lien  for  the  services  of  the 
teams  and  the  evidence  did  not  show  what 
the  value  of  his  personal  services  were. 
Sparks  v.  Crescent  Lumber  Co.  40  Tex.  Civ. 
App.  222,  89  S.  W.  423;  Jackson  v.  Downs 
(Tex.)    149  S.  W.  286. 

///.  Sei't'fcea  of  Team. 

Under  a  statute  which  provides  that  "who- 
ever performs  manual  labor  or  other  personal 
service  for  hire,  in  or  in  aid  of  the  cutting, 
hauling,  banking,  driving,  rafting,  towing, 
cribbing  or  booming,  any  logs  .  .  .  shall 
have  a  lien  thereon  for  the  price  or  value  of 
such  labor  or  service"  it  has  been  held  that 
one  who  lets  teams  for  logging  services  to 
a  person  for  an  agreed  price  per  month  and 
who  does  no  labor  himself  on  the  logs  has 
no  lienable  rights  thereon.  McKinnon  v.  Red 
River  Lumber  Co.  119  Minn.  479,  138  N,  W. 
781,  42  L.R.A.(N.8.)  872;  Kenny  v.  Duluth 
Log  Co.  128  Minn.  5,  150  N.  W.  216.  To 
the  same  effect  under  similar  statutes,  see 
Richardson  v.  Hoxie,  00  Me.  227,  38  Atl. 
142;  McMullin  v.  McMullin,  92  Me.  336, 
42  Atl.  600,  69  Am.  St.  Rep.  510;  Mabie  v. 
Sines,  92  Mich.  545,  52  N.  W.  1007;  Lohman 
V.  Peterson,  87  Wis.  227,  58  N.  W.  407; 
Edwards  v.  H.  B.  Waite  Lumber  Co.  108 
Wis.  164,  84  N.  W.  150,  81  Am.  St.  Rep.  884; 
Rheaume  v.  Batiscan  River  Lumber  Co.  23 
Quel)ec  Super.  Ct.  166;  Muller  v.  Shibley,  13 
British  Columbia  343;  Hunt  v.  Panhandle 
Lumber  Co.  66  Wash.  645,  120  Pac.  538. 

By  virtue  of  a  statute  which  provides  that 
"any  person  who  may  do  or  perform  any 
manual  labor  in  cutting,  banking,  driving," 
etc.,  "any  logs  or  timber  in  this  state,  shall 
have  a  lien  thereon  .  .  .  for  the  amount 
due  for  such  services,"  it  has  been  held  that 
a  person  who  furnishes  teams  to  work  in  a 
logging  operation  and  who  also  does  work 
himself,  is  entitled  to  a  lien  for  the  value 
of  the  services  rendered  by  the  teams.  Mar- 
tin V.  Wakefield,  42  Minn.  176,  43  N.  W. 
966,  6  L.R.A.  302      To  the  same  effect  see 
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Klomlike  Lumber  Co.  y.  Williams,  71  Ark, 
334,  75  S.  W.  854.  And  the  right  to  claim 
a  Hen  is  conferred  on  one  who  is  only  a 
bailee  of  the  team  at  the  time  he  hires  out 
its  services.    Kelley  v.  Kelley,  77  Me.  135. 

Under  the  Minnesota  statute  It  has  been 
held  that  even  though  a  person  who  furnishes 
teams  for  logging  work  does  no  work  himself, 
he  is  entitled  to  a  lien  if  he  furnishes  his 
own  teamsters  with  his  teams.  Breault  v. 
Archambault,  64  Minn.  420,  67  N.  W.  348, 
58  Am.  St.  Rep.  545.  To  the  same  effect 
under  a  statute  of  similar  import  see  Hogan 
V.  Cushing,  49  Wis.  169,  5  N,  W.  490.  In 
Breault  v.  Archambault,  supra,  the  court 
said:  "As  before  stated,  the  plaintiff  in 
the  Lane  case  furnished,  at  the  request  of 
the  contractors,  two  teams,  and  t>vo  team- 
sters to  care  for  and  drive  the  teams,  at  a 
gross  price  per  month  for  each  team  and 
teamster.  If  plaintiff  had  driven  these 
teams,  the  case  would  be  covered  bv  that  of 
Martin  v.  Wakefield,  supra,  in  which  it  was 
held  that,  when  a  man  and  team  were  em- 
ployed at  a  gross  price  for  both,  his  lien  on 
the  logs  extended  to  the  use  of  the  team.  But 
the  difference  is  that  plaintiff  Lane  performed 
no  manual  labor  personally,  all  being  done  by 
the  hired  teamsters.  But  we  cannot  assent 
to.  defendants'  contention  that  ther«  is  a 
marked  distinction  between  the  cases.  Plain- 
tiff was  acting  through  her  servants,  and  thie 
terms  of  the  statute,  under  the  application 
of  the  maxim,  'he  who  acts  through  an- 
other  acts  himself,'  are  logically  applicable 
to  one  who  provides  teams  with  which  to  haul 
logs,  and  men  to  drive  the  teams,  as  did  th^e 
plaintiff  Mrs.  Lane." 

The  case  of  Hale  v.  Brown,  69  N.  H.  551, 
47  Am.  Rep.  224,  which  took  a  contrary  view 
was  decided  under  a  statute  which  had  been 
amended  and  the  court  intimated  that  its 
decision  would  have  been  otherwise  if  the 
amended  statute  had  been  in  effect  at  the 
time  the  claim  in  suit  arose.  And  two  early 
Maine  decisions  which  also  took  a  contrary 
view  have  been  made  nugfatory  by  a  later 
statute.  See  McCrillis  v.  Wilson,  34  Me.  286, 
56  Am.  Dec.  655;  Coburn  T.  Kerswell,  35 
Me.  126. 

TV,  Mi^reUaneous. 

It  has  been  held  that  a  cook  and  his  as- 
sistant who  prepare  the  food  for  the  work- 
men at  a  logging  camp  are  entitled  to  a 
lien  for  their  wages.  Breault  v.  Archam- 
bault, 64  Minn.  420,  67  X.  W.  348,  58  Am. 
St.  Rep.  545;  Young  v.  French,  35  Wis.  Ill; 
Winslow  v.  Urquhart,  39  Wis.  260.  But  the 
lien  is  given  only  to  one  who  cooks  the  food 
for  the  loggers  where  the  provisions  are  fur- 
nished by  the  employer  and  so  cannot  be 
claimed  by  one  who  makes  a  contract  with 


a  company  engaged  in  loggjjig  operations 
to  furnish  board  for  the  workmen  at  a  stat- 
cd  price  per  boarder.  Akers  v.  Lord,  67 
Wash.  179,  121  Pac.  61;  Bradford  v.  Under- 
wood  Lumber  Co.  80  Wis.  50,  48  N.  W.  1105. 
See  also  Polan  v.  Cain,  50  Wash.  259,  109 
Pac.  1009.  In  Akers  v.  Lord,  supra,  the 
court  said:  **The  statute  provides:  'The 
cook  in  a  logging  camp  shall  be  regarded  aa 
a  person  who  assists  in  obtaining  or  secur- 
ing the  timber  herein  mentioned/  The  only 
item  recognized  by  this  statute  is  one  for 
labor  performed  and  services  rendered.  The 
cook,  to  the  extent  that  he  renders  service 
as  a  cook,  is  entitled  to  a  lien;  but  when  he 
steps  outside  of  his  cook-house  and  ceased  to 
labor  for  wages,  and  becomes  a  boarding- 
housekeeper,  furnishing  all  the  material  and 
supplies,  he  is  no  longer  within  the  purview 
of  the  statute,  any  more  than  any  other  la- 
borer who  furnishes  necessary  chains,  ropes, 
tackle,  or  rigging  for  use  in  the  logging  op- 
eration, can  claim  a  lien  for  the  coat  of  auch 
material.  The  statute  limits  the  lien  to 
labor  performed  and  service  rendered,  and 
eliminates  supplies  and  materials  furnishcKl, 
however  necessary  they  may  have  been  to 
the  work  engaged  in." 

It  has  been  held,  however,  that  one  who 
boarded  workmen  engaged  in  getting  out 
railroad  ties,  at  a  lu>tel  som^  miles  from 
the  place  where  they  were  working,  was  en- 
titled to  a  lien  under  an  early  statute  (since 
nullified)  which  gave  a  lien  to  those  »ho 
furnished  supplies  to  logging  oamps.  Kellock 
V.  Parcher,  52  Wis.  393,  9  N,  W.  67. 

Under  a  statute  providing  that  "whoever 
labors  at  cutting,  hauling,  rafting  or  driving 
logs  or  lumber,  or  at  cooking  for  persons 
engaged  in  such  labor,  .  .  .  has  a  lien 
on  the  logs  and  lumber  for  the  amount  due 
for  his  personal  services"  and  that  "such 
liens  .  .  .  may  be  enforced  by  attach- 
ment" it  has  been  held  that  a  wife  who  brings 
an  action  for  wages  against  her  husband  for 
her  services  as  cook  for  him  and  others  en- 
gaged in  logging  operation  has  no  enforce- 
able contract  on  account  of  her  coverture 
and  therefore  no  enforceable  lien. on  the  logs. 
Mott  V.  Mott,  107  Me.  481,  78  Atl.  900. 

It  has  been  held  that  a  company  authorized 
under  its  charter  to  improve  a  river  for  the 
purpose  of  facilitating  the  running  of  logs, 
lumber,  timber,  etc.,  and  after  speeding  at 
,  least  five  thousand  dollars  for  the  purpose, 
to  collect  tolls  at  a  fixed  rate  on  all  logs 
lumber,  etc.,  floated  down  the  river,  for  which 
and  "for  any  other  services"  the  company 
is  to  have  a  lien,  has  a  lien  on  logs  for  the 
services  of  the  company's  foreman  and  men 
who  assist  another  logger  in  getting  his  logs 
into  a  general  drive  as  they  pass  down  a 
river.  Yellow  River  Imp.  Co.  y,  Arnold^  40 
Wis.  214,  49  N.  W.  971. 


BIRD  ▼. 

m  Oa 
Where  an  amendment  to  a  general  statute 
makes  provision  for  the  preventing  of  jams 
or  obstructions  above  booms  whenever  navi- 
gation may  be  affected,  and  the  general  stat* 
nte  empowers  "any  person^  conoipany,  or  cor- 
poration^'  to  perform  the  service  which  an 
owner  of  logs  has  neglected  and  which  has 
resulted  in  a  jam  of  logs,  it  hits  been  held 
that  a  boom  company  has  a  lienable  claim 
en  logs  for  services  rendered  in  preventing  a 
jam  of  the  logs  above  the  booms  as  well  as 
at  the  head  or  alongside  of  the  booms.  Hall 
V.  Tittabawassee  Boom  Co.  61  Mich.  377,  16 
N.  W.  770. 


BIRD 
STAT£, 


Georgia   Supreme   Court — October   14,   1914. ) 
14:2  Ga,  596;  83  S.  E.  238. 


Chrmfl   9wej  —  Power   to  ReAttemlile 

Where  a  grjind  jury  had  beeii  properly 
drawn,  summoned,  and  impaneled  to  serve 
during  a  term  of  court  continuing  two  weeks, 
and,  having  completed  their  work  at  or  near 
the  end  of  the  first  week,  were  discharged 
by  the  court  for  the  term,  and  on  the  day 
following  their  discharge  a  homicide  was 
committed  in  the  county  in  which  the  court 
was  being  held.,  and  the  eourt  by  appropriate 
written  order  directed  the  sheriff  and  regular 
bailiffs  sworn  at  the  term  of  the  court  then 
being  held  to  resummon  the  same  grand  jury 
to  reconvene  during  the  second  week  of  the 
court,  for  the  purpose  of  investigating  the 
case  of  the  person  charged  with  the  murder 
of  the  person  killed,  and  also  to  take  into 
consideration  any  other  matter  that  might 
legally  come  before  the  grand  jury  during  the 
term,  audi  reeonvoking  of  the  grand  }ury  was 
legal,  and  an  indictment  prqperlv ;  found  by 
them  against  such  person  was  also  legal. 

The  order  of  the  court  reconvening  the 
grand  jury,  after  they  had  been  discharged, 
had  the  effect  of  abrogating  the  former  order 
of  discharge. 

[8ee'iiot«  at  end  of  thia  case.] 

Conti««s]ieo  «-•  Doutftl  Hold  P^opor. 

Under  the  facts  of  this  case^  there  was  no 
abuse  of  discretion'  in  overruling  the  motion 
for  a  continuance. 

Jury  -«•  QvalifloAtloii  of  Jury  —  X«oam  to 
Aaaiot  Pvoae|0«tion, 

One  who  loans  money  to  another  for  the 
purpose  of  paying  counsel  to  assist  the  solici* 
tor  general  in  the  prosecution  of  a  case  of 
the  state  against  one  charged  with  murder 
is  not  disqualified  to  serve  as  a  juror  on  the 
trial  of  such  «  case,  where  it  doee  not  appear 
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that  the  juror  has  any  interest  in  the  prose- 
cution or  is  otherwise  disqualified. 

Inatruetlons    —    Requesta    Corered    by 
Oeaeraf  Charce. 

The  requests  to  charge  the  jury  were  sub: 
Btantially  covered  by  the  general  charge  of 
the  court,  and  it  waa  not  error  to  decline 
them. 
Homicide  —  Instnaetioiis  —  Offenses  to 

Be  Submitted. 

Under  the  evidence  in  this  case,  voluntary 
and  involuntary  manslaughter  were  not  in- 
volved, and  the  <!ourt  did  not  err  in  failing 
to  charge  the  jury  the  law  applicable  there- 
to. 
Trial  <—  MiftoondiiiDt  of  Oovnsel  ^  No- 

oeasity  of  Objeotion. 

Where  eomplaint  is  made  that  the  solicitor 
^general,  during  the  trial  of  the  case,  indulged 
in  improper  remarks  to  the  jury,  but  no 
objection  was  made  thereto  at  the  time,  and 
no  ruling  was  invoked,  this  will  not  require 
a  new  triil.  Hemdon  v.  State,  111  Ga.  178 
(3)  181  (36  8.  E.  834). 

[Ann.  Oas.  191«A  651.] 

ITerdiet  Svstaimed* 

The  remaining  assignments  of  error  are 
without  substantial  merit.  The  verdict  is 
supported  by  the  evidence. 

,( Syllabus  by  court.) 

.    Error  to  Superior  Court,  Jasper  county: 
Park,  Judge.        ... 

Criminal  action.  Will  Bird  convicted  of 
murder  and  brings  error.  The  facts  are  stat- 
ed in  the  opinion.    AFFiRMEa>. 

A.  y,  Clement,  B.  F,  Leverette  and  B.  T. 
Pope  for  plaintiff  .in  errqr. 

Warren  Griee  and  Joseph  E,  Pottle  for  de- 
fendant in  error, 

[597]  Hill,  J.— WiU  Bird  was  indicted  for 
the  offense  of  murder,  and  the  jury  returned 
a  verdict  against  him«  witJiout  recommenda- 
tion. A  motion  for  a  new  trial  waa  overruled, 
and  he  excepted. 

1.  Upon  being  arraigned  in  the  eourt  below 
the  defendant  filed  his  plea  in  statement  to 
the  indictment,  alleging  that  because  of  the 
facts  therein  averred  the  indictment  was  il- 
legal and  void  and  wanting  in  the  essential 
.feature*  of.  a  legal  indictnient,  by  reason  of 
the  loUowing:  The  February  term,  1914,  of 
Jasper  superior  court  convened  on  the  third 
Monday  in  February,  1914,  being  the  18th 
day  of  the  month,  and  the  grand  jury  regu- 
larly selected,  chosen,  and  sworn  for  that  term 
oMttpleted  their  work  and  return  tlieir  pre- 
sentments and  recommendations  •  into  court, 
and  were  discharged  for  the  term  on  Friday, 
f>shruary  2a,  1914.  On  Saturday  night,  Feb- 
tuary  .21,.' the  homicide  for  which  the  defend- 
ant was  indicted  was  [GM]  ceramitted.  The 
superior  -court  ol  Jaaper-  county  may  hold  for 
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two  weekn,  under  the  law.  It  being  in  Bession 
the  second  week,  the  presiding  judge,  on  Wed* 
needay)  February  26,  recalled  the  21  meuif 
bers  of  the  grand  jury  whtoh  had  been  dis- 
charged on  Friday  of  the  previous  week,  for 
the  purpose  of  considering  the  return  of  an 
indictment  against  the  defendant.  It  was 
alleged,  that  the  grand  jurors  who  returned 
the  indictment  were  not  legally  drawn,  sum- 
moned, or  impaneled  to  investigate  the  case, 
but  the  presiding  judge  instructed  the  sheriff 
of  Jasper  county  to  summon  the  grand  jurors 
who  had  been  discharged  for  tlie  term  on 
Friday  of  the  previous  week  to  appear  at 
court  on  Wednesday,  February  25,  for  the 
purpose  of  taking  action  on*  the  homicide 
which  occurred  since  their  discharge;  that 
tlie  jurors  thus  notified  by  telephone  or  ver- 
bal message  assembled  on  the  25th,  during 
the  second  week  of  court,  and,  without  being 
sworn  or  taking  the  oath  required  to  be  ad- 
ministered to  grand  jurors,  proceeded  to  re- 
turn the  indictment  against  defendant;  that 
after  the  grand  jury  had  been  discharged.  H 
ceased  to  exist  as  the  grand  jury  for  the 
February  term,  1914,  of  Jasper  superior 
court,  and  the  jurors  had  no  legal  right  or 
power  to  return  as  indictment  after  their 
discharge;  that  section  866  of  the  Penal  Ck>de 
contemplates  and  requires  that  where  the 
superior  court  is  held  for  a  longer  term  than 
one  week,  as  in  the  case  of  Jasper  superior 
court,  the  presiding  judge  shall  draw  separate 
panels  of  grand  jurors  for  each  week,  if  the 
public  interest,  in  his  opinion,  requires  a 
grand  jury's  services  for  more  than  one  week, 
which  requirement  was  not  observed  in  the 
instant  case;  that  a  compliance  with  the  re- 
quirements prescribed  by  law  as  to  the  selec- 
tion, summoning,  and  swearing  of  grand  ju- 
rors before  they  enter  upon  their  service  as 
such  jurors  is  essential  to  constitute  a  legal 
grand  jury,  otherwise  they  are  not  legally 
qualified  to  act;  and  that  the  mere  fact  that 
the  21  men  who  returned  the  indictment  had 
been  grand  jurors  for  the  February  term  of 
court  until  tiiey  were  disaharged  for  the  term 
did  not  ipso  facto  qualify  them  to  act  in  the 
present  case  without  being  again  selected, 
sununoned,  and  sworn,  for  that  th«ir  functions 
and  qualiieations  as  grand  jurors  for  the  Feb- 
ruary term,  1914,  of  Jasper  superior  court 
expired  and  ceased  instantly  upon  their  dis- 
charge for  the  term»  An  oral  demurrer  to 
this  plea  was  sustained,  and  the  defendant 
excepted.  The  order  of  the  court  (which  by 
consent  was  considered  a  part  of  the  plea) 
directed  the  sheriff  and  regular  bailiflPs  [599] 
sworn  at  the  February  term  of  court  to  re- 
summon the  grand  jury  to  reconvene  on  Feb- 
ruary 25,  1914,  '*for  the  purpose  of  investi- 
gating the  case  of  the  SUte  ▼.  Will  Bii^, 
charged  with  the  offense  of  murder.  .  .  . 
And  also  to  take  into  eonsideration  any  other 


matter  that  may  legally  come  before  during 
the  present  term  of  the  court." 

Tlie  exact  question  here  raised  seems  never 
to  have  been  decided  by  this. court.  But  in 
several  outside  jurisdictions  we  find  decisions 
directly  in  point.  In  State  v.  Reid^  20  la. 
413  (7),  it  was  held  that  ^The  district  court 
has  power  to  recall  a  grand  jury  to  pass  upon 
offenses  committed  after  their  discharge  and 
before  the  adjournment  of  the  term."  See 
also  the .  body  of  the  opinion  on  pages  422— 
423,  where  the  statement  of  the  case  by 
Wright,  J.,  shows  it  to  be  vei:y  similar  to  the 
instant  one  as  to  the  discharge  of  the  grand 
jury  and  the  reconvening  of  it.  In  Wilson 
v.  State,  32  Tex.  112,  a  grand  jury,  after 
serving  about  two  weeks,  was  discharge  by 
order  of  the  court.  At  a  subsequent  day  of 
the  same  court  the  same  persons  who  com- 
posed the  grand  jury  were  reassembled  in 
court;  and  the  court  by  order  set  aside  its 
former  order  discharging  the  grand  jury,  and 
directed  them  to  proceed  to  the  discharge  of 
their  duties  as  originally  charged.  The  in- 
dictment in  this  case  was  for  murder  com- 
mitted at  a  time  between  the  discharge  of  the 
grand  jury  and  its  reorganization,  lind  was 
found  by  the  grand  jury  after  being  so  re- 
organized. •  It  .was  lietd  ''that  there  was  .bo 
error  in  the  proceedings,  and  tine  indictment 
was  found  by  a  lawful  grand  jury."  See^  to 
the  same  effect,  Newman  v.  State,  43  Tex. 
525;  Long  v.  State,  46  Ind.  582.  In  Green  v. 
State,  60  Fla.  22,  53  So.  610,  it  was  held 
that  "A  grand  jury  that  has  been  discharged, 
or  dismissed  may  be  recalled  and  reassembled 
during  the  same  term  of  the  court,  and  in- 
dictments then  properly  returned  by  them 
are  valid;  and  it  is  not  necessary  in  snoh  * 
case  for  the  judge  to  make  a  formal  order 
vacating  his'  order  discharging  such  grand 
jury,  since  the  order  recalling  them  is  tanta- 
mount to  a  vacation  of  the  order  discharging 
them."  See  also  Cannon  v.  State,  62  Fla.  20 
57  So.  240;  17  Am.  it  Eng.  £nc  of  Law  <2d 
ed.)  1298;  20  Cyc  1324. 

We  think  the  court  did  not  err  in  sustain- 
ing the  demurrer  to  the  plea  in  abatonent. 
This  ruling  is  based  on  the  inherent  power 
of  the  court  to  hold  the  organization  of  the 
court  intact  until  the  end  of  the  term.  Where 
the  grand  jury  is  properly  drawn,  summon^, 
[600]  and  itnpsiiekd  for  the  tern,  the  eourt 
may  roquiiie  than  to  serve  for  the  tenot  Ajb^ 
if  they  are  discharged  before  the  end  of  the 
term,  the  court  may  by  appropriate  ordmr,  as 
was  done  in  this  case,  reconvoke  them  to  ap- 
pear and  -serve  until  the  end  dl  the  term,  or 
for  any  specified  period  within  that  tef m,  and 
such  order  will  be  considered  as  a  vacation  of 
the  discharge  of  the  jury.  No  allegation  is 
made  that  the  jurors  resummoned  were  not 
the  same  as  .those  who  had  been  previously 
drawn,  .  summoned   and   im|>aBeled,   or   tbwt 
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they  were  for  any  reason  otherwise  disquali- 
fied from  serving  a  grand  jurors. 

2.  Headnotes  2  to  7,  inclusive,  require  no 
elaboration.  The  assignments  of  error  not 
specially  dealt  with  are  without  substantial 
merit.  The  verdict  is  supported  by  the  evi- 
dence. 

Judgment  affirmed.  All  the  Justices  con- 
cur, 

NOTB. 


of    Court    to    BoaaoemMe    Dla* 
cl&arsod  Grand  Jary« 


The  purpose  of  this  note  is  to  consider 
the  recent  cases  passing  on  the  pc^wer  of  .a 
court  to  reassemble  a  discharged  grand  jury. 
The  earlier  cases  are  reviewed  in  the.  notes 
to  Haynes  v.  State,  11  Ann.  Cas.  663 j  and 
Com.  v.  Green,  12  Am.  St.  Rep.  894,  004. 

The  recent  cases  are  unanimous  in  hold* 
ing  that  a  court  has  power  to  reassemble  a 
discharged  grand  jury  at  any  time  during, 
the  term.  Green  v.  State,  60  Fla.  22,  53 
So.  610,  613;  People  v.  McCauley,  256  111. 
504,  100  N.  £.  182 ;  Hayes  v.  State,  93  Miss. 
670,  17  Ann.  Gas.  653,  47  So.  522.  •  See  also. 
Blakely's  Petition,  22  Pa.  Dist.  221.  And 
see  the  reported  case.  In  Cannon  v.  State, 
62  Fla.  20,  57  So.  240,  the  court  said:  "In 
the  case  of  Oh^eft  r.  State,  60  Fla.  02,  ^t 
So.  610,  we  have  held  that  a  grand  jury  that 
has  been  discharged  or  dismissed  ma^  b€  re- 
called and  reassembled  during  the  term  of  the 
court,  and  that  indictments  then  properly  re- 
turned by  them  are  valid."  In  State  v.  Heft, 
148  la.  617,  127  N.  W.  830,  it  was  held  that 
the  court  has  power  not  only  to  reassemble  a 
discharged  grand  jury  but  to  reassemble  the 
whole  panel  and  select  a  new  yax^  The  court 
said:  "The  court  had  equal  power  for  prop- 
er reasons  to  recall  the  entire  panel  and  to 
order  a  redrawing  of  a  grand  jury  therefrom.' 
This  was  so  held  in  State  v.  Hughes,  58 
la.  165;  State  v.  Disbrow,  130  la.  19.  Some- 
what analogous  also  is  State  v.  Hart,  67  la. 
142.  The  general  reasons  underlying  these 
cases  are  that  the  trial  court  has  full  power 
to  discharge  the  grand  jury,  for  the  term.  It 
may  also  during  the. term  set  aside  such  order 
and  recall  the  same  grand  jury.  It  has  like 
power  to  let  the  order  of  discharge  stand  and 
to  recall  the  grand  jury  panel  and  to  select 
a  new  gran^  jury  therefrom."  In  People  v. 
McCauley,  256  111.  504,  100  N.  E.  182,  it  was 
held  that  a  grand  jury  when  reassembled* 
could  consider  any  matter  presented  to  it. 

But  in  Braxley  v.  State,  143  Ga.  658,  85 
S.  E.  888,  it  was  held  that  a  grand  jury 
once  discharged  cannot  be  reassembled  after 
the  expiration  of  the  term  of  the  court.  It 
was  said: '  "On  the  doctrine  of  Bird  v.  State, 
supra,  the  Court  of  Appeals  recognizes  that, 
if  the  court  had  not  finally  adjourned  for 
the  term  the  grand  jury  could  be  reconvoked. 


but  asks  the  question  on  the  basis  that  the 
court  had  adjourned  for  the  term.  .  .  . 
There  is  no  express  provision  of  law  author- 
izing a  judge  of  the  superior  court  out  of 
term  time  to  call  together  persons  who  were 
grand  jurors  at  f^  former  term,  so,  as  to 
act  as  grand  juries,  except  at  a  special  term. 
Civil  Code,  sec.  4876." 

In  U.  8.  ▼.  Philadelphia,  etc.  R.  Co.  227 
Fed.  206,  it  was  held  that  a  grand  jury 
wliich  has  been  relieved  from  service  provi- 
sionally can  be  recalled  to  duty  during  the 
same  term  of  the  court.  The  court  said: 
"Upon  the  challenge  to  the  array*  Judge 
Dickenson  held  that  he  had  not  discharged  the 
grand  jury,  so  as  to  terminate  its  existence 
as  a  grand  jury,  and  refused  to  sustain  the 
challenge  to  the  array,  and,  having  them 
then  in  court  before  him,  held  that'  no  other 
mandate  was  required  to  bring  them  into 
court.  This  was  in  eiTect  an  order  at  that 
time  that  they  be  recalled  forthwith  andpro^ 
ceed  with  their  sessions." 

And  in  Leech  v.  State,  63  Tex.  Crim.  339, 
139  S.  W.  1147,  wherein  it  appeared  that  a' 
grand  jury  adjourned  for  one'  week  witfh  per* 
mission  of  the  court,  it  was  held  that  the 
court  had  power  to  reassemble  the  members 
thereof  on  the  very  day  of  the  adjournment, 
the  court  saying:  "Article  411,  Code  Crim-, 
inal  Procedure,  provides:  *When  a  grand 
jury  has  been  discharged  by  the  court  for  the 
terra,  it  may  be  reassembled  by  the  court  at 
any  time  during  the  term,  and  in  case'  of  a 
failure  of  one  or  more  of  the  members;  to  re- 
assemble, the  court  may  complete  the  panel 
by  impaneling  other  qualified  persons  in  thcfir 
stead,  in  accordance  with  the  rules  prescribed 
in  this  chapter  for  completing  the  giy^nd  jury.) 
in  the  first  instance.,'  .  .  . ,  It  is  4>ur 
opinion  that  tha  grand  jury,  which  did  indict 
appellant,  was  the  legally  constituted  grand 
jury  of  the  District  Court  of  El  Paso  Coiiiit^» 
at  the  time  of  the  indictment;  that  the  court 
and  judge  thereof  had  the  power  and  authori- 
ty to  reassemble  or  reconvene  the  grand  jury 
at  the  time  it  did."  - 


MALIN  ET  A&. 

■  'v.  ■ 

X^AMOURE  OOUKTT* 


North  Dakota  Supreme  Court — February  16,' 

1914. 


27  N.  Dale.  14:0;  145  N.  W.  582, 


Taxes    —»    Frolbate    or    AdmlaistYmtioB 
Fa«  ^  VaUdlty.  . 

Chapter  119  of  the  Laws  of  1909,  which  is 
entitled  '*An  act  to  amend   section  2589  of 
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the  Revised  Codes  of  1005,  relating  to  the 
fees  of  county  court/'  and  which  provides  for 
an  initial  fee  of  $5  and  an  additional  charge 
of  $5  for  each  and  every  $1,000,  or  fraction 
thereof,  in  excess  of  the  first  $1,000  on  the 
value  of  the  estates,  to  be  paid  by  the  peti- 
tioner for  letters  testamentary,  of  adminis- 
tration, or  of  guardianship,  is  unconstitu- 
tional, in  so  far  as  the  additional  charge  or 
fee  of '  $5^  for  each  and  every  $1,000,  or 
fraction  thereof,  in  excess  of  the  first  $1,000 
is  concerned,  and  violates  section  11,  art.  1, 
of  the  Constitution  of  North  Dakota,  which 
provides  that  ''all  laws  of  a  general  nature 
shall  have  a  uniform  operation"  section  22, 
art.  1,  which  provides  that  "all  courts  shall 
be  open,  and  every  man  for  any  injury  done 
to  him  in  his  lands,  goods,  person,  or  reputa- 
tion shall  have  remedy  by  due  process  of 
law,  and  right  and  jiustlce  administered  with- 
out sale,  denial  or  delay,"  section  61,  art.  2, 
which  provides  that  "no  bill  shall  embrace 
more  than  one  subject,  which  shall  be  ex- 
pressed in  its  title,"  etc.,  section  175,  art. 
11,  which  provides  that  "no  tax  eiiall  be 
levied  except  in  pursuance  of  law,  and  every 
law  imposing  a  tax  shall  state  distinctly  the 
object  of  the  saqie,  to  which  only  it  shall  be 
applie<i/'  and  section  176,  art.  11,  which 
provides  that  "laws  shall  be  passed  taxing 
by  uniform  rule  all  property  according  to  its 
ti^ue  money  value  in  money."  The  same  is 
true  of  section  2589,  Rev.  Codes  1905,  being 
chapter  87  of  the  Laws  of  1905,  and  of 
chapter  127  of  the  Laws  of  1913,  and  in  fK> 
far'  as  the  fee  or  charge  of  $5  for  each  and 
effery  $1,000,  or  fraction  thereof,  in  excess 
of  the  first  $1,000  is  concerned.  Chapter  66 
of  the  Laws  of.  1903  and  section  2071  of  the 
Revised  Codes  of  1899,  being  chapter  50  of 
the  Laws  of  1890,  however,  are  invalid  even 
as  to  the  initial  fee  of  $5,  as  such  is  not 
imposed  upon  all  estates  equally,  but  ac- 
cording to  the  value  thereof.  They  are  neces- 
sarily equally  invalid  as  to  the  added  fee  of 
$6  ior  every  $1,000  additional  value. 
'[See  note  at  end  of  this  case.] 

Thfe  fees  or  charges  provided  for  in  eliap- 
'  ter  119  of  the  Laws  of  1909  are  not  inherit- 
ance taxes  or  analogous  thereto.  .An  inherit- 
ance tax  is  a  tax  or  charge  upon  the  privilege 
of  succeeding  to  or  inheriting  property,  and 
is  paid  out  of  that  which  is  inherited,  while 
the  charges  in  question. are  levied,  not  only 
upon  the  estate  as  a  whole,  whether  solvent 
or  insolvent,  but  upon  the  estates  of  wards 
and   incompetedta. , 

[See  note  at  end  of  this  case.] 


Such  chargei^  cannot  be  regardeil  as  mere 
court  costs,  as  they  are  in  no  way  propor- 
tionate to  or  based  upon  the  wor]c  per- 
formed or  the  services  rendered. 

[See  note  at  end  of  this  case.] 


They  are  taxes  upon  the  property  rather 
than  taxes  upon  or  charges  for  a  privilege. 
As  such  they  are  invalid,  As  they  are  not 
levied  according  to  th»  tnit  value  of  such 


property,  or  to  the  uniform  rule  which  is 
adopted  in  regard  to  similar  property. 
[See  note  at  end  of  this  case.] 

Same. 

Section  22,  art.  1,  of  the  Constitution  of 
North  Dakota,  which  provides  that  "all 
courts  shall  be  open,  and  any  man  for  any 
injury  done  him  in  his  lands,  goods,  or 
reputation  shall  have  remedy  by  due  process 
of  law,  and  right  and  justice  administered 
without  sale,  denial,  or  delay,"  is  aimed,  not 
merely  against  bribery  and  the  direct  selling 
of  justice  by  magistrates  and  officials,  but 
against  the  imposition  of  unreasonable  re* 
straints  upon  and  oharges  for  the  use  of  the 
courts. 

[See  note  at  end  of  this  case.] 

ReooTery  Back  of  Invalid  Tax  •—  Pay- 
ment nnder  Protest. 

Such  charges,  having  in  the  case  at  bar 
been  demanded  of  the  plaintiff  by  an  officer 
acting  under  .color  of  law,  and  for  public 
services  which  the  plaintiff  was  entitled  to 
have  performed,  and  having  been  paid  under 
written  protest  and  under  circumstances 
where  injury  to  the  estate  and  to  third  par- 
ties would  liave  resulted  from  a  refusal  to 
pay  such  fees  and  a  resort  to  legal  remedies 
to  compel  the  perforthance  of  the  official 
duties,  were  paid  under  compulsion  and  du- 
ress, and  can  he  recovered  from  the  county 
upon   a  proper   showing  being  made. 

[See  Ann.  Cas.   1915A  495.] 

Statntos  —  Partial  InvaUdity. 

Where  a  part  of  a  statute  is  unconstitu- 
tional, that  fact  does  not  require  the  courts 
to  declare  the  remainder  void  also,  unless  all 
the  provisions  are  connected  in  subject  mat- 
ter depending  upon  each  other,  operating  to- 
gether for  the  same  purpose,  or  otherwise 
so  connected  together  in  meaning  that  it 
cannot  be  presumed  the  legislature  would 
have  passed  the  one  without  the  other. 

Taxes   -^   Administration   Fooa  ^  Va* 

Udity. 

A  requirement  for  reaaonable  court  fees 
will  be  sustained,  .and  is  not  unconstitutional 
as  being  a  denial  or  sale  of  justice,  provided 
that  the  fee  is  reasonable,  is  uniform  in  its 
application,  and  has  some  reasonable  con- 
nection with  the  services  rendered.  The 
portions  of  the  statute  before  considered, 
therefore,  which  provide  for  an  initial  fee 
of  $5,  and  for  the  expenditures  for  publish- 
ing and  sending  out  notices,  are  valid,  and 
are  sustained. 

[See  note  at  end  oi  this  case.] 

(Syllabus  by  court.) 

« 

.  Appeal     from     District     Court,     LaMoure 
county :    Coffey,  Judge. 

Action  to  recover  money  paid  as  statutory 
probate  fees.  A.  B.  Malin  et  al.,  adminis- 
trators, etc.,  plaintiffs,  County  of  LaMoure, 
defendant,  and  State  Tax  Commission  inter- 
vener. Judgment  for  plaintiffs.  Defendant 
appeals.    Affikiocd. 


MALIN  ▼.  L AMOURS  COUNTY. 

i7  -V.  Dak.  IJfi. 
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[142]  The  plaintiffs  herein  as  administra- 
tors of  the  estate  of  Gottlieb  J.  Doblefi  de- 
ceased, paid  imder  protest  to  the  county 
treasurer  of  Laftloure  county  the  statutory 
probate  fees,  amounting  in  the  case  to  $335, 
and  prescribed  by  §  2689,  Rev.  Codes  1905, 
AB  amended  by  chapter  119  of  the  Laws  of 
1909,  and  thereafter  brought  this  action  in 
the  district  court  of  LaMoure  county  to  re- 
cover the  sum  so  paid,  alleging  in  their  com- 
plaint that  the  act  under  Which  the  same  Was 
paid  was  unconstitutional.  A  demurrer  was 
interposed  .to  the  eotnplaint  and  overruled. 
From  the  order  overruling  this  demurrer  this 
appeal  is  tnken. 

[143]    Chapter   119   of  the  Laws  of  1909 
reads  as  follows:     "An  Act  to  Amend  §  2569 
of  the  Revised  Codes  of  1905,  Relating  to  the 
Fees  of  County  Coxirt.    Be  it  enacted  by  the 
legislative  assembly  of  the  state  of  North 
Dakota:     §   1.  Amendment  Section  2589  of 
the  Revised  Codes  of  1905  of  the  state  of 
North  Dakota  is  hereby  amended  to  read  as 
follows:     §  2589.    County  to  be  Reimburs«d. 
How.     "Fox  the  purpose  of  reimbursing  the 
county  for  the  salaries  provided  in  the  fore- 
going sections  to  be  paid  the  judges  of  county 
courts,  each  petitioner  for  letters  testamen- 
tary, or  administration  or  guardianship,  be- 
fore filing  the  same  in  the  county  court,  shall 
pay  or   cause   to   be   paid   into   the  coilnty 
treasury,  for  the  use  and  benefit  of  the  coun- 
ty in  whose  county  court'  proceedings  are  to 
be  instituted  to  settle  the  estate  of  a  deceased 
person  or  for  the  appointment  of  a  guardian, 
the  sum  of  five  dollars,  and  when  the  value 
of  said  estate  hiLs  been  ascertaincid  by  the 
court,  through   the  inventory  and  appraise- 
ment or  upon  hearing  of  same,  da  legally  re- 
quired, within  thirty  days  aftel*  the  issuance 
of   letters    testamentary,    administration    or 
guardianship,  the  judge' of  said  court  shall 
require  an  additional  f eie  to  be  paid  from  said 
estate  into  said  county  treaisury,  of  fiv^  dol- 
lars for  eadi  and  every  one  thousand '  dollars 
or  fraction  thereof,  in  excess  of  the  first  one 
thousand  dollars  of  value  therein  found,  ks 
shown  by  said  inVelitoi^  and  appraisement, 
and  in  all-  oasei  in  addition  thereto,  all  sums 
necessarily  eipended  in   publishing  or  serv- 
ing notices  required  by  law.    In  all  civil  and 
criminal  actions  the  same  fees  and;  costs  shall 
be  paid  as  in  like  itctionB  in  the  district  6ourt, 
the  same  to  be  paid  to  the  clerk  of  the  county 
court,  a  record  to  be  kept  thereof,  and  the 
same  turned  over  by  him  to  the  county  treas- 
urer." 

Chapter  66  of  the  Laws  of  1903  ( %  2589  of 
the  Revised  Codes  of  1905),  which  chaptet  119 
of  the  Laws  of  1909  amemdfl,  is  as  follows: 
"An  Act  to  Amend  §  2071  of  the  Revised 
Codes  of  1899,  Relating  to  Reimbursing  Coun- 
ties for  Salaries  Paid  to  Judges  of  Connty 
Courts.  Be  it  enacted  by  the*  legislative  aft" 
Ann.  Cas.  191 6C. — 14. 


sembly  of  th6  state  of  North  Dakota:  §  1 
Amendment,  Section  2071  of  the  Revised 
Codes  of  1899j  relating  to  reimbursing  coun- 
ties for  salaries  paid  to  judges  of  county 
courts,  is  hereby  amended  so  as  to  read  as 
follows:  §  2071.  County  to  be  Reimbursed. 
How.  For  the  purpose  of  reimbursing  the 
county  for  the  salaricifl  provided  in  the  fore- 
going sections  to  be  paid  to  the  judges  of 
[144]  the  county  courts,  each  petitioner  for 
letters  testamentary,  of  adininietration  or 
guardianship,  before  filing  the  same  in  the 
county  court,  shall  pay  or  cause  to  be  paid 
into'  the  county  treasury,  for  the  use  and 
beniefit'of  the  county  in  whose  county  court 
proceedings  are  to  be  instituted  to  settle  the 
estate  of  kny  deceased  person,  or  for  the 
appointment  of  a  guardian,  a  sum  of  money 
according  to  the  value  of  the  estate  of  such 
deceased  person,  or  of  such  ward,  as  appears 
from  the  sworn  statement  in  the  petition  of 
such  applicant:  Five  dollars  when  the  value 
of  the  estate  does  not  ^ceed  one  thousand 
dollars;  five  dollars  additional  for  each- and 
every  thousand  dollars  additional  value  there- 
to; and  in  all  cases'  in  addition  thereto,  all 
sums  necessarily  expended  in  publishing  or 
serving  notices  required  by  law.  In  all  civil 
and  criminal  actions  the  same  fees  and  costs 
shall  be  paid  as  in  like  actions  in  the  district 
eonrt,  the  same  to  be  paid  to  the  judge  of  the 
county  court,  a  record  to  be  kept  thereof  and 
the  same  turned  over  by  him  to  the  county 
treasWer." 

Section  2071  of  the  Revised  Codes  of  1899, 
which  is  amended  by  chapter  66  of  the  Laws 
of  1903,  is  but  a  restatement  of  §  4  of  chapter 
50  of  the  Laws  of  1890,  which'  section  is  as 
follows:  **Seotion  4.  How  County  Treasurer 
to  be  Reimbursed.  For  the  purpose  of  reim- 
bursing the  county  treasurer  for  the  salaries 
pfovided  in  the  foregoing  sectiona  to  be  paid 
to  the  judgss  of  the  county  courts,  each  peti- 
tion for  letters  testamentary,  administration 
or  of  guardianship,  before  filing  the  same  in 
the  county  court,  shall  pay  or  cause  to  be 
paid  into  the  county  treasury,  for  the  use 
and  benefit  of  the  county  ili  whose  county 
court  proceedings  are  to  be  institihted  to*  settle 
the  Estate  of  any  deceased  person  or  for  the 
appointment  of  a  guardiati,  the  following 
sums,  according  to  the  value  of- the  estate  of 
such  deceased  person  or  [for  the  value  of  the 
estate  of  such  deceased  person  or]  of  such 
ward,  as  appears  by  the  sworn-  statement  in 
the  petitioli  of  such  applicant,  that  is  to  say: 
Five  (5)  dollars  when  the  value  of  such  es- 
tate doeii  not  exceed  the  sum  of  five  hundred 
(500)  dollars;  ten  (10)  dollars  when  the 
value  of  such  estate  does  not  exceed  the  sun 
of  $1,600;  fifteen  (15)  dollars^  when  the  value 
of  such  estate  does  not  exceed  $2,500;  twenty 
(20)  dollars  when  the  vahie  of  such  estate 
does    not    exceed    $5,000,    but    does    exceed 
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$2,500;  twenty-five  (25)  dollt^rsi  when  the 
value  of  such  estate  exceeds  the  sum  of  $5,000, 
and  shall  not  exceed  $10,000;  thirty  (30) 
dollars  when  such  [145]  estate  exceeds  the 
sum  of  $10,000,  but  not  $15,000;  forty  (40) 
dollars  when  the  value  of  such  estate  shall 
exceed  the  sum  of  $15,000,  but  not  of  $20,000; 
fifty  (50)  dollars  when  the  value  of  such 
estate  exceedi^  the  i^um  of  $20,000,  but  not 
of  $25,000;  and  seventy-five  (75)  dollars  in 
all  cases  where  the  value  of  such  estate  shall 
exceed  the  sum  of  $25,000,  and  in  all  cases 
in  addition,  all  sums  necessarily  expended 
in  publishing  or  serving  notices  required  by 
law.  And  in  the  adjudication  of  all  civil 
and  criminal  actions  the  same  fees  and  costs 
shall  be  paid  as  in  like  actions  and  matters 
in  the  district  court,  the  same  to  be  paid  to 
the  judge  of  the  county  court*  a  record  [to] 
be  kept  of,  and  by  him  turned  over  to  the 
county  treasurer." 

This  act  contained  other  provisions,  and  its 
title  waa:  "An  Act  to  Fix  the  Compensation 
of  the  Judges  of  the  County  Courts  and  Pro- 
vide a  Fund  to.  Reimburse  thf  County  for  the 
Same."  Section  4  of  ohapter  50  of  the  Laws 
of  1390  copied  verbatim  into  the  Revised 
Codes  of  1895,  being  §  2071  thereof..  The 
same  being  true  of  chapter  50  of  the  Laws  of. 
1890,  with  the  exception  that  §  2  is  amended 
as  to  the  amount  of  salary  of  the  clerk  and  § 
3  as  to  the  determination  of  the  population 
upon  which  the  salaries  are  based. 

The  petition  placed  the  right  to  recover 
upon  the  proposition  Uiat  the  statute  in  ques- 
tion violated  the  following  provisions  of  the 
Constitution  of  North  Dakota: 

(1)  Section  11,  article  1,  "All  laws  of  a 
general  nature  shall  have  a  uniform  opeara^ 
tion." 

(2)  Section  22,  article  1,  "All  courts  shall 
be  open,  and  every  man  for  any  injury  done 
him  in  his  lands,  goods,  person  or  reputation 
shall  have  remedy  by  due  process  of.  law,  and 
right  and  justice  administered  without  sale, 
denial  or  delay."  .    . 

(3)  Section  01,  article  2,  "No  bill  shaU 
embrace  more  than  one  subject,  wjbich  shall 
be  expressed  in  its  title,  but  a  bill  which 
violates  this .  provision  ahall  be  invalidated 
thereby  only  as  to  so  much  thereof  as  shall 
not  be  so  expressed." 

(4)  Section  175,  article  11,  "No  tax  shall 
be  levied  except  in  pursuance  ot  law,  iiad 
every  law  imposing  a  tax  shall  state  distinct- 
ly the  object  of  the  same,  to  which  only.it 
shall  be  applied." 

(5)  Section  17^,  article  11,  "Laws  shall 
be  passed,  taxing  by  uniform  rule  all  prop* 
erty  according  to  its  true  value  in  money,." 
eftc. 

Walter  H.  Murfim  for  appellant. 
Davis  d  Warren  for  respondent. 


L.  E.  Birdzell  and  Oeo,  E.  Wallace  as  amid 
curice, 

[149]  Bruce,  J.  {after  stating  the  facts), 
—-The  statute  under  consideration  was  adopt- 
ed from  Minnesota  in  1890w  Prior  to  its 
adoption  by  us,  howevei*,  and  in  April  1889, 
U  was  declared  invalid  by  the  Minnesota 
courts.  .  .  .  If  the  rule  were  followed  tliat 
a  statute  is  presumed  to  have  been  adopted 
with  the  construction  placed  upon  it  by  the 
state  of  its  origin,  the  statute  would  have 
been  stiilbom  in  North  Dakota.  We  are  per- 
fectly satisfied,  however,  that  the  North  Da- 
kota legislature  had  no  knowledge  .  of  the 
Minnesota  case.  Since  the  decision  of  the 
Minnesota  case,  similar  if  not  identical  stat- 
utes, and  under  similar  if  not  identical  con- 
stitutional provisionp,  have  been  passed  upon 
and  declared  invalid  by  the  supreme  courts 
of  California,  Wasliingtou,  Minnesota,  Illi- 
nois, Wiscpnsin  and  Missouri,  .  See  Fatjo  v. 
Pfister,.  117  CaL  83,  48  Pac.  1012;  State  v. 
Case,  39  Wash.  177,  1  L.R.A.(N.S.)  152,  109 
An^.  St.  Rep.  874»  81  Pac.  554;  State  v. 
Brophy,  38  Wis.  413;  State  v.  Mann,  76  Wis. 
4fi9,  45  N.  W.  526,  46  N.  W.  61;  Cook  County 
v.  Fairbank,  ?22  111.  5178,  78  N.  E.  895; 
Mearkle  v.  Heiinepin  County,  44  Minn.  546, 
47  N.  W.  165;  State  v.  Switzler,  143  Mo.  287, 
40  L.R.A.  280,  65  Am.  St.  Eep.  653,  45  S.  W. 
245.  See  also  37  Cyc.  713,  and  cases  cited. 
In  fact,  we  have  yet  to  find  a  single  instance 
in  which  a  similar  statute  has  been  upheld, 
either  in  the  adjudicated  cases  or  the  dicta 
of  the  text  writers. 

The  conclusion  of  these  authorities,  indeed, 
is  that  the  charges,  being  [190]  arbitrary, 
and  not  in  any  manner  proportionate  to  the 
work  done,  are  taxes,  and  not  feea.  As  taxes 
they  are  held  to  be  taxes  .upon  property,  rath- 
er than  taxes  upon  a  privile^,  and  therefore 
void  bec^ifse  not  ipip0sed..hy  uniform  rule 
according  to  the  true  value  in  m.oney« 

If  the  charges  could  be  looked  upon  in  the 
nature  of  inheritance  taxes,  they  could  per- 
haps be  sustained,  but  tl^ey  are  not  inherit- 
ance taxes,  as  an  inheritafice  tax  is  a  tax 
upon  the  privilege  of  succeeding  to.  or  inherit- 
ing property,  and  is  paid  not  out  of  the  estate 
as  a  whole,  but  out  of  that  part  of  it  which 
is  inherited.  This  is  not  the  case  with  the 
present  charge.  It  is  an  ad  valorem  charge 
levied  upon  the  estate,  whether  solvent  or 
insolvent  and  is  imposed  not  merely  upon  the 
estates  of  decedents,  but  upon  the  estates  of 
minors  and  incompetents  under  guardianship. 
It  is  either,  indeed,  a  tax  ipipon  property,  or, 
if  a  tax  or  charge  upon  a  privifege,  a  tax  or 
charge  upon  the  privilege  of  administering 
an  estate  or  of  .enjoying  the  protection  of  the 
courts  as  a  ward.  "J^ut  the  sums  required  by 
t  this  act  to  be  paid  into  the  county  treasury," 
says  the  supreme  court  of  Minnesota  in  State 
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V.  Gorman,  40  Minn.  232,  2  L.R.A.  701,  41  N. 
W.  948,  '"must  be  r^arded  as  taxeQ,  iu  the 
ordinary  sense  o|  that  word,  and  as  it  is 
used  in  the  Constitution.  They  are  not  in 
any  proper  sense  fees  or  costs  assessed  imr 
partially,  or  with  regard  to  the  expense  occa- 
sioned or  services  performed.  The  amounts 
are  regulated  wholly,  but  arbitrarily,  with 
regard  to  the  value  of  the  estate.  They  have 
no  proximate  relation  to  the  amount  of  the 
compensation  to  be  paid  to  the  probate  judge, 
nor  to  the  other  expenses  of  the  court,  nor  to 
the  nature  or  extent  of  the  services,  whieh 
may  become  necessary  in  the  proceedinga. 
There  is  no  necessary,  .natural,  or  even  prob- 
able correspondence  between  the  sums  io  be 
paid  (widely  different  in  amounts  with  re- 
spect to  estates  of  different  values.)  and  the 
nature  of  the  proceedings,,  or  the  character 
or  extent  of  the .  services^  which  may  be  re- 
quired in  the  probate  court.  It  cannot  b^ 
assumed,  upon  any  ground,  of  probability,  that 
these  proceedings  or  services  will  be  different 
or  greater  in  the  case  of  an  estate  of  the 
value  of  more  than  $500,OQ0  than  in  one  of 
tlie  value  of  from  $35,000  to  $50,000,— yet  in 
the  former  case  $5,000  must  be  paid;  in  the 
latter  $100.  .  .  .  The  purpose  for  which 
such  payments  are  required  is  strictly  public 
in  its  nature,  being  directly  .  .  .  and  in- 
directly for  the  support  of  a  court  esta.blished 
by  the  Constitution,  with  exclusive  [161] 
original  jurisdiction  in  certain  mat^ters  of 
great  and  general  public  concern.  Nor  is.it 
practically  optional  with  executors,  or  admin- 
istrators, or  those  interested  in  the  settlement 
of  the  estates  of  deceased  persons,  as  to 
whether  they  will  pay  these  exactions  or  not. 
If  the. law  is  valid,  payment  is  practically 
necessary  in  the  great  majority  of  cases;  and 
the  mode  adopted  by.  the  statute  of.  securiiig 
payment  by  making .  that  a  condition  prece- 
dent to  the  fxercise  of  the  functions  of  the 
probate  court  is  as  really  compulsory,  and 
perhaps  as  effectual  in  general,  as  the  means 
generally  employed  to  enforce  tho  payment  ol 
taxes.*'  Again,  in  Fatjo  y.  Pfister^  117  Cal« 
83,  4a  Pac.  1012,  we  find  the  following  t  *'It 
is  perfectly  plain  that  the  legislature  has  at* 
tempted  by  that  portion  of  §  1,  above  quoted, 
to  levy  a  property  tax  upon  all  estates  of  de- 
cadents, infanta,  and  incompetents.  The  ad 
valorem  charge  for  filing  the  inventory  is  in 
no  sense  a  fee,  or  compensation  for  the  serv- 
ices of  the  officer,  which  are  the  same  as  re- 
spects tliia  matter,  in  evexj  estate,  large  or 
small.  To  call  it  a  fee  is  a  transparent  eva* 
sion.  And  it  is  not  merely  an  jnheritajice 
t&x,  or  at '  all  analogous  to  an  Inheritance 
taJE,  as  counsel  would  contend;  for,  in  the 
first  place,  it  applies  not  only  to  the  estates 
of  decedents,  but  also  to  the  estates  of  minors 
and  incompetents  under  guardianship.;  and,  as 
to    the  estates  of  deeedepts,   it  applies  not 


to  the  distributable  residue  after  payment 
of  debts  and  expenses  of  administratio^t  i^^t 
to  the  whole  body  of  the  estate,  and  would 
be  collectable,  if  the  law  were  valid,  from  an 
insolvent  estate,  as  well  as  from  one  of  equal 
appraised  value  and  with  no  liabilities.  As 
an  attempt  to  levy  a  property  tax,  the  act 
is  in  this  particular  inyfilid  for. several  rea- 
sons; 1.  It  vioUtes  §  1  of  article  13  of  the 
Constitution,  in  imposing  an  extraordinary 
tax  upon  the  property  to  which  it  applies,  in 
addition  to  the  equal  and  uniform  tax  to 
which  alone  all  property  in  the  state  is  liable. 
2.  Tlie  subject  of  the  act  is  not.  expressed  in 
its  title,  and  is  in  no  wise  germane  thereto — 
a  violfition  of  §  24  of  article  4  of  the  Consti- 
tution, whiqh  requires  that  every  act  sfiall 
embrace  but  one  subject^  which  subject  shall 
be  expressed  in  its  title.''. 

We  realize  fully ,  that,  reasonable  court 
charges  have  generally  been  sustained  by  the 
authorities.  We  also  realize  that  th^  creditor 
had  little  protection-  under  the  ancient  law, 
and  that  it  was  only  after  many  centuries 
that.  l|e  could  seek  reimbursement  from  the 
estate  of  the  deceased.  See  Pulliam  v.  Pull- 
iam,  10  Fed.  53;  Brown's  Bl.  Com.  pp.  [162} 
393)  394.  We  also  realise  that  the  property 
of  the  ward  had  originally  but  little  protec- 
tM>n.  See  Woemer,  Am.  Law  of  Guardian- 
ship, p.  3;  2  Bl.  Com.  77.  We  realize 
therefore,  that  both  wards  and  or^itors  have 
privileges  which  formerly  they  did  not  enjoy ; 
ihMX  is  to  say,  the  privilege  of.  the  use  of  the 
machinery  of  the  county  and  probate  courts 
for  the  protection  of  theij:  property  and  prop- 
erty rights.  W^e  realize  that  the  clause  of 
the  Magna  Charta  to  the  effect:  *'NMlli  vendi- 
tlius,  nulH  n^gabimug  aut  differimus  ju^titiam 
vtl  recipm"  and  which  we  have  paraphrased 
in  our  Constitution,  §  22,  article  1,  into :  "All 
courts  shall  be  open^  and  any  man  for  any 
injury  done  him  in  his  lands*  goods,  person, 
or  reputation  shall  have  remedy  by  du^ 
process  of  law,  and  right  and  justice  admin- 
istered without  sale,  denial  or  delay;"  has 
generally  been  construed  not  to  prohibit  the 
imposition  of  reasonable  court  costs,  and  was 
aimed  rather  against  the  selling  of  justice 
by  magistrates  themselves, — that  is  to  say, 
bribery, — ^than  the  imposition  of  reasonable 
fees.  See  Northern-  Counties  Invest  Trust 
y.  3ears,  30  Ore.  388,  35  L.R;A.  192,  41  Pac; 
931;  Harrison  v.  WUlis,  7  Heisk.  (Tenn.) 
40,  .19  Am.  Hep.  604 ;  Townsend  v.  Townsend. 
Peck  (Tenn.)  15,  14  Am.  Dec.  722.  We  are 
quite  satisfied,  however,  that  prior  to  the 
adoption  of  the  North  Dakota  Constitution 
the  meaning  had  extended  its  original  bound- 
ary, and  that  the  provisions  which  are  to  be 
found  in  the  Constitutions  of  all  of  the  states 
were  aimed  hot  merely  against  the  selling 
of  justice  by  the  magistrates,  but  by  the  state 
itself;  in  other  words,  that  a  free  and  reason* 
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able  access  to  the  courts  and  to  the  privileges 
accorded  by  the  courts,  and  without  unreason- 
able charges,  was  intended  to  be  guaranteed 
to   everyone. 

In  answer,  also,  to  the  contention  that  the 
right  of  the  creditor  to  participate  in 
the  estate  by  means  of  the  machinery  of  the 
county  court  is  a  privilege  which  he  did  not 
originally  enjoy,  we  may  say  that  the  right 
to  redress  in  a  very  large  number  of  cases 
may  be  equally  considered  so.  Until  the  in- 
vention, indeed,  of  the  writ  of  trespass  upon 
the  case  in  England,  there  were  a  very  large 
number  of  wrongs  for  which  no  redress  could 
be  had  in  the  courts.  Such  a  fact,  however, 
would,  we  believe,  hardly  justify  a  imposi- 
tion of  extra  court  costs  or  fees  in  such  cases. 

The  petitioner,  we  believe,  is,  under  any  and 
all  of  the  authorities,  entitled  to  recover  his 
money  in  the  case  at  bar;  that  is  to  say,  the 
amount  paid  in  excess  of  the  initial  fee  of  $5 
and  the  amount  expended  [153]  in  publishing 
or  serving  notices.  The  fees  in  excess  of  these 
amounts,  and  which  from  the  complaint  we 
gather  are  all  that  are  claimed  in  the  action, 
were  demanded  of  the  plaintiff  by  an  officer 
acting  under  color  of  law,  and  fdr  public 
services .  which  the  plaintiff  wftS  entitled  to 
have  performed.  The  complaint  disclosed  that 
they  were  paid  under  written  protest,  and 
under  circumstances  and  at  a  state  of  the  pro- 
ceedings when  a  refusal  to  pay  them  and  a 
resort  to  eompel  the  performance  of  the  duties 
by  legal  proceedings  and  without  such  pay- 
ment, would  have  involved  d  delay  which 
would  hAve  been  injurious  both  to  the  estate 
and  the  third  parties.  Under  such  a  condi- 
tion of  affairs,  the  payment  was  involuntary, 
and  not  voluntary.  Mearkle  v.  Hennepin 
County,  44  Minn.  646,  47  N.  W.  165;  State 
V.  Kelson,  41  Minn.  25,  4  L.R.A.  300,  42  N.  W. 
548;  Cook  County  v.  Fairbank,  222  111.  578, 
78  N.  E.  895;  Chit>ago  v.  Northwestern  Mut. 
L.  Ins.  Co.  218  111.  40,  1  L.R.A.(N.S.)  770, 
75  N.  E.  803;  Trovet  v.  San  Francisco,  152 
Cal.  479,  16  L.R.A.  <N.S.)  183,  92  Pac.  1025; 
Fat  jo  V.  Plister,  117  Cal.  83,  48  Pac.  1012; 
State  V.  Case,  39  Wash.  177,  1  L.R.A.(N.S.) 
152,  109  Am.  St.  Rep.  874,  81  Pac.  564;  State 
V.  Mann,  76  Wis.  469,  45  N.  W.  626,  46  N.  W. 
51;  State  v.  Brophy,  88  Wis.  413;  State  v. 
Switzler,  143  Mo.  287,  40  L.R.A.  280,  65  Am. 
St.  Rep.  653,  45  S.  W.  245;  I^wis  v.  San 
Francisco,  2  CaK  App.  113,  82  Pfcc;  1106; 
Mobile,  etc.  R.  Co.  v.  Steiner,  61  Ala.  559; 
St.  Anthony,  etc.  Elevator  Co.  v.  Bottineau 
County,  0  N.  D.  846,  50  L.R.A.  262,  83  N.  W. 
212. 

The  judgment  of  the  District  Court  is 
affirmed. 

Supplemental  Opinion. 

Bbucb,  J. — ^The  opinion  which  is  filed  In 
this  case  is  a  substituted  opinion,  the  one 
first  filed  having  been  corrected  so  as  to  make 


it  clear  that  only  the  feeli  and  charges  of  $5 
for  each  $1,000  or  fraction  thereof  in  excess 
of  the  first  $1,000  come  within  the  constitu- 
tional inhibitions,  and  are  held  to  be  illegally 
required.  We  have  made  this  correction  as 
the  result  of  an  intervening  petition  for  re- 
hearing which  was  filed  by  the  tax  commis- 
sion as  amicus  cuHce.  All  that  we  strike  out 
of  the  statute,  in  short,  are  the  following 
words:  "And  when  the  [154]  value  of  said 
estate  has  been  ascertained  by  the  court, 
through  the  inventory  and  appraisement  or 
upon  hearing  of  same,  as  legally  required, 
within  thirty  days  after  the  issuance  of  let- 
ters testamentary,  of  administration' or  guard- 
ianship, the  judge  of  said  court  shall  require 
an  additional  fee  to  be  paid  from  said  estate 
into  said  county  treasury,  of  $5  for  each  and 
every  one  thousand  dollars  or  fraction  thereof 
[in  excess  of  the  first  one  thousand  dollars^ 
of  value  therein  found,  as  shown  by  said  in- 
ventory and  appraisement  [Rev.  Codes 
1005,  i  2589.]  We  find  no  fault  with  the 
remainder  of  the  statute.  We  are  quite  satis- 
fled,  from  the  authorities  and  from  an  ex- 
amination of  the  act,  that  the  case  is  one  in 
which  the  doctrine  of  "partial  invalidity*'  may 
be  applied,  and  that  the  clauses  which  are 
herein  held  invalid  are  not  so  essentially  and 
inseparably  connected  in  substance  with  the 
remainder  of  the  act  as  to  require  a  rejection 
of  the  whole  statute.  The  rule  is  well  estab- 
lished that  where  a  part  of  a  statute  is  un- 
constitutional, that  fact  does  not  authorize 
tho  courts  to  declare  the  reoKafnder  void 
also,  unless  all  the  providons  are  connected 
in  subject-matter  depending  upon  each  other, 
operating  together  for  the  same  purpose,  or 
otherwise  so  connected  in  meaning  that  it 
cannot  be  presumed  that  the  legislature  would 
have  passed  the  one  without  the  other.  See 
Cooley,  Confit.  Lim.  7th  ed,  246;  Hirschfeld  v. 
McCullagh,  64  Ore.  502,  127  Pac.  541,  130 
Pac.  1131. 

We  are  satisfied  that  the  initial  lee  of  $5, 
as  well  as  the  expenditures  for  publishing  and 
sending  out  notices,  can  be  sustained  as  rea- 
sonable court  charges,  being  levied  uniformly 
upon  all  estates.  The  right  to  require  rea- 
sonable court  fees,  indeed,  has  been  so  gen- 
erally conceded,  that  a  discussion  of  the 
proposition  hardly  seems  tt»  be  necessary.  The 
imposition  of  isuch  fees  is  not  a  denial  or  sale 
of  justice,  provided  that  they  are  uniform, 
are  reasonable,  and  have  a  reasonable  relation 
to  the  services  rendered.  See  Perce  v.  Hal- 
lett,  13  R.  I.  364;  Merrill  v.  Bowler,  20  R.  T. 
226,  38  Atl.  114;  Northern  Counties  Invest. 
Trust  V.  Sears,  30  Ore.  388,  86  L.R.A.  192,  41 
Pac.  931;  State  v.  Judges  of  First  Judicial 
Dist.  21  Ohio  St.  11 ;  Lee  County  V.  Abrahams, 
34  Ark.  166;  State  v.  Fogus,  19  Nev.  247.  f> 
Pac.  123;  Comstock  Mill,  etc.  Co.  v.  Allen, 
21  Nev.  325,  31  Pac.  434;  Baldwin  v.  Oold- 
frank,  88  Tex.  249,  31  S.  W.  1064,  affirmin.ff 
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9  Tex.  Civ.  App.  269,  26  S.  W.  155  j  Stftte 
V.  Lancaster  [155]  County,  4  Neb.  637,  19' 
Am.  Rep.  641;  State  v.  Ream,  16  Neb.  681, 
21  N.  W.  398;  Beebe  v.  Wells,  37  Kan.  472, 
15  Pac.  565;  State  v.  Frazier,  36  Ore.  178, 
59  Pac.  6. 

The  same  is  true  of  §  2539,  Rev.  Codes  1905, 
being  chapter  87  of  the  Laws  of  1905,  and  of 
chapter  127  of  the  Laws  of  1913,  and  in  so 
far  as  the  fee  or  charge  of  $5  for  each  and 
every  $1,000  or  fraction  thereof  in  excess  of 
the  first  thousand  dollars  is  concerned. 
Chapter  66  of  the  Laws  of  1903,  and  §  2071 
of  the  Rev.  Codes  of  1899,  being  chapter  50 
of  the  Laws  of  1890,  however,  are  invalid 
even  as  to  the  Initial  fee  of  $5,  as  such  is  not 
imposed  upon  all  estates  equally,  but  accord- 
ing to  the  value  thereof.  They  are  necessarily 
equally  invalid  as  to  the  added  fee  of  $5  for 
every  $1,000  additional  value.  These  acts 
are  not  strictly  before  us,  but  we  mention  the 
same  in  order  that, no  confusion  of  adminis- 
tration may  arise  from  this  opinion. 

NOTE. 

Validity  of  Statute  Fizins  Probate  or 
Administration  Fees. 

*  A  statute  imposing  a  probate  or  adminis- 
tration fee  reasonably  designed  to.  compen- 
Bate  for  the  services  of  the  court  officers 
therein  id  valid.  State  v.  Gorman,  46  \iiMin. 
232,  41  N.  W.  948,  «  L.R.A:  701 ;  Hauser  v. 
Miller,  37  Mont.  22,  94  Pac.  197;  Northern 
Counties  Invest. .Trust  v.  Sears,  30  Ore.  388, 
41  Pac.  931,  35  L.R.A.  188.  And  see  the 
reported  case.  See  also  State  v.  Frazier,  36 
Ore.  178,  69  Pac-  6;  In  re  Taxes,  etc.  19  Pa. 
Dist.  882.  ''The  legislature  has  the  power  to- 
require  reasonable  fees  to  be  paid  by  the 
citizen  for  special  services  rendered  to  him 
from  time  to  time  by  the  public  officers,  ac- 
cordii^  to  a  fixed  schedule,  such  fees  being 
intended  to  make  up  the  compensation  of 
the  officers."  Hawser  v.  Miller,  37  Mont.  22, 
94  Pae.  197. 

A  statute  imposing  a  probate  or  adminis- 
tration fee  the  amount  of  which  is  not  de- 
pendent on  the  value  of  the  services  ren- 
dered by  court  officers,  in  the  proceeding,  but 
which  is  dependent  on  the  value  of  the  estate 
to  be  administered  is  invalid  as  a  tax  on 
property  which  does  libt  conform  to  the  con- 
stitutional requirements  of  equality  and  uni- 
formity. Fatjo  ▼.  Pflster,  117  Cal.  83,  48 
Pac.  1012;  Cook  County  v.  Fairbank,  222 
111.  578,  78  N.  £.  895;  State  v.  Gorman,  40 
Minn.  232,  41  N.  W.  948,  2  L.R.A.  701; 
Hauser  v.  Miller,  37  Mont.  22,  94  Pac.  197; 
State  v.  Case,  39  Wash.  177,  81  Pac.  554,  109 
Am.  St.  Rep.  874,  1  L.R.A.  (N.S.)  152;  State 
V.  Mann,  76  Wis.  469,  45  N.  W.  526,  46  N.  W. 
61.     And  see  the  reported  case.     See  i^l^P 


Mearkle  v,  Hennepin  County,  44  Minn.  546, 
47  N.  W.  165.  In  State  v.  Case,  supra,  the 
court,  in  holding  that  such  a  statute  could 
not  be  sustained  o^  the  ground  that  the 
charges  which  it  imposed  were  fees  for  serv- 
ices rendered,  said:  "Appellant  further 
argues,  that  the  .  .  .  charge  in  question 
here  may  be  regarded  not  as  a  ta,x  upon  prop- 
erty, but  as  a  fee  for  services  rendered;  and 
that  the  legislature  has  the  right  to  fix  tlie 
amount  of  such  fee.  It  is  true  the  statute 
calls  the  charge  a  'fee,'  but  if  it  is  apparent 
upon  the  face  of  the  statute  that  the  cliarge 
is  in  fact  not  based  upon  actual  and  neces- 
sary services  rendered  or  to  be  rendered, 
but  is  based  entirely  upon  a  property  valua- 
tion, thereby  partaking  of  the  nature  of  a 
tax,  it  would  seem  to  be  wholly  immaterial 
by  what  name  the  statute  may  designate  it. 
The  statute  in  terms  shows  that  the  charge 
is  based  upon  the  value  of  the  estate,  and 
shall  we  conclude  that  the  legislature  intend- 
ed to  say,  in  efl'ect,  that  the  amount  of  actual 
and  required  services  varies  according  to  the 
value  of  the  estate  only?  If  the  legislature 
intended  to  so  declare,  it  cannot  be  said  that 
tlie  declaration  is  supported  by  experience. 
Can  the  legislature  arbitrarily  say  that 
greater  service  is  required  in  the  settlement 
of  an  estate  valued  at  one  thousand  dollars 
than  one  valued  at  $999.99?  We  think  not, 
and  yet  such  is  the  exact  effect  of  this  stat- 
ute, if  it  shall  be  held  that  these  charges  are 
fees  for  services  only."  In  Hauser  v.  Miller, 
supra,  the  statute  under  consideration  pro- 
vided for  the  payment  of  a  fee  at  the  time  of 
the  filing  of  a  petition  for  letters  testa- 
mentary or  of  administration,  and  on  the 
return  of  the  inventory  if  the  estate  was 
appraised  above  a  named  sum  another  fee 
was  required  to  be  paid,  the  amount  of  the 
fee  depending  on  the  appraised  value  of  the 
estate.  It  was  contended  that  the  effect  of 
the  statute  was  to  impose  a  tax  for  revenue 
purposes  and  hence  that  it  was  repugnant  to 
a  constitutional  provision  prohibiting  the 
legislature  from  levying  taxes  in  any  county, 
city,  town  or  municipa,!  corporation  for  coun- 
ty, town  or  municipal  purposes,  and  to  an- 
other provision  declaring  that  taxes  should 
be  uniform  and  levied  for  public  purposes 
only.  The  court  in  upholding  these  conten- 
tions said:  "The  impositions  complained  of 
cannot  be  deemed  fees  paid  to  the  clerk  for 
special  services,  because  they  do  not  go  to 
him,  .  .  .  Nor  can  they  be  said  to  be  de- 
signed to  provide  a  fund  to  be  devoted  special- 
ly to  the  payment  of  his  salary.  The  statute 
does  not  so  declare.  From  any  point  of 
view,  they  can  only  be  regarded  as  a  means 
resorted  to  by  the  legislature  to  provide  rev- 
enue for  the  respective  counties.  They  are 
professedly  imposed  for  the  benefit  of  the 
counties.     They  are  clearly  a  tax  upon  the 
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property  of  certain  classes  of  individuals. 
The  amounts  are  regulated  whoHy  and  arbi- 
trarily with  regard  to  the  appraised  value 
of  the  estates  of  decedents,  of  minors  and  in- 
competents. The  burdens  fall  not  upon  the 
residue  of  the  estates  of  decedents  to  be  dis- 
tributed after  debts  and  expenses  are  paid, 
but  upon  the  whole  of  such  estates,  and  at 
arbitrary  and  unequal  rat«s.  An  estate  of 
the  value  of  three  thousand  dollars  is  required 
to  pay  five  dollars,  whereas  all  estates  of  a 
greater  value,  lip  to  one  hundred  thousand 
dollars,  are  taxed  at  a  greater  and  increas- 
ing rate.  After  that  value  is  reached,  the 
rate  is  the  same,  without  reference  to  value. 
There  is  also  a  manifest  inequality  in  the 
rates  fixed  for  estates  falling  in  the  different 
classes;  for  an  estate  slightly  in  excess  of 
the  value  of  ten  thousand  dollars  bears  the 
same  burden  as  one  of  twenty  thousand  dol- 
lars in  value.  ...  It  is  thus  entirely 
clear  that  the  act,  levying  a  tax  as  it  does 
upon  the  property  of  the  people  in  the  dif- 
ferent counties  for  the  benefit  of  the  counties 
and  at  grossly  unequal  rates,  as  applied  to 
estates  of  different  values,  is  open  to  both 
the  objections  urged  against  it,  and  is  void." 

It  has  been  held  that  a  statute  imposing 
a  charge  on  the  granting  of  letters  testa- 
mentary, administration,  guardianship  or- 
conservatorship,  the  amount  of  the  charge  de- 
pending on  the  valuation  of  the  estate,  can- 
not be  sustained  on  the  ground  that  it  im- 
poses a  succession  tax.  Faijo  v.  Pfister,  117 
Cal.  83,  48  Pac.  1012;  Cook  County  v.  Fair- 
bank,  222  111.  678,  78  N.  E.  896.  In  the 
case  last  cited  it  was  said:  "Nor  can  the 
charge  or  burden  imposed  be  sustained  upon 
the  ground  that  it  amounts  to  no  more  than 
an  inheritance  or  succession  tax.  The  con- 
tention that  it  does  amount  to  such  tax  is 
fully  met  by  the  fact  that  the  statute  in 
express  terms  applies  not  only  to  the  estates 
of  deceased  persons,  but  also  to  the  estates 
of  infants,  idiots,  insane  persons,  lunatics, 
distracted  persons,  drunkards  and  spend- 
thrifts. The  tax  here  imposed  is  levied  upon 
the  body  of  the  entire  estate,  if  it  exceeds 
two  thousand  dollars  in  value,  whether  the 
estate  is  solvent  or  insolvent,  while  an  in- 
heritance or  succession  tax  is  imposed,  not 
as  a  tax  upon  the  estate,  but  upon  the 
right  of  succession." 

In  State  v.  Gorman,  40  Minn.  232,  41  N. 
W.  948,  2  L.R.A.  701,  it  was  held  that  a 
statute  providing  that  no  proceedings  subse- 
quent to  the  return  of  the  inventory  should 
be  had  in  the  probate  court  for  the  settle- 
ment of  an  estate  until  the  payment  has  been 
made  of  charges  the  amount  of  which  varied 
according  to  the  appraised  value  of  the 
estate,  violated  a  constitutional  provision 
guarantying  free  justice.  The  court  said: 
''Suitors  in  this  (probate)  court  of  exclusive 


jurisdiction  should  not  be  required  to  pay, 
as  a  condition  to  their  suits  being  enter- 
tained, a  tax  measured  by  the  value  of  their 
property,  and  without  regard  to  the  nature 
or  extent  of  the  judicial  proceedings  which 
may  be  invoked  or  become  necessary.  That 
would  be  contrary  to  that  clause  of  the  con- 
stitution which  guaranties  justice  'freely  and 
without  purchase,  completely  and  without 
denial.' " 

In  State  v.  Mann,  76  Wis.  469,  46  N.  W. 
526,  46  N.  W.  51,  it  appeared  that  a  statute 
applying  to  the  administration  of  estates  in 
any  county  having  a  population  of  more  than 
150,000  required  administrators  to  "pay  to 
the  county  treasurer  of  such  county,  for  the 
use  thereof,  a  sum  equal  to  one  h^lf  of  one 
per  cent,  on  five  hundred  thousand  dollars 
of  the  appraised  value  of  such  estate,  and 
one  tenth  of  one  per  cent,  of  such  value  on 
the  balance  of  said  estate."  It  was  held  that 
the  charge  imposed  by  the  act  was  a  tax 
which  could  not  be  upheld  under  a  consti- 
tutional provision  that  "the  legislature  shall 
impose  a  tax  on  all  civil  suits  .  .  .  which 
shall  constitute  a  fund  to  be  applied  toward 
the  payment  of  the  salary  of  judges." 
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Massachusetts  Supreme  Judicial  Court — 
October    8,    1914. 
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Foreign  Corporations  —  Ezelse  Tak  — 
Validity. 

The  Foreign  Corporation  Tax  Law  (St. 
1909,  c.  490,  pt.  3)  §  66  et  seq.,  is  valid,  it 
Imposing  an  excise  or  license,  and  not  a 
tax  upon  the  property  of  foreign  corpora- 
tions. 

Taxes  —  Estoppel  of  Taxpayer  to  Ques- 
tion. 

As  St.  1903,  c.  437,  §§  60,  73,  74,  deny  a 
corporation,  which  fails  to  file  seasonably 
with  the  secretary  of  the  commonwealth  the 
,  certificate  of  its  condition  as  a  foreign  cor- 
poration, the  right  to  maintain  actions  in  the 
local  courts  and  impose  severe  penalties,  the 
act  of  foreign  corporations  which  maintained 
places  of  business  within  the  state,  in  filing 
such  certificate  and  appointing  the  commis- 
sioner of  corporations  their  agent  for  the 
service  of  process  in  accordance  with  section 
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58,  tloc9  not  estop  them  from  denying  that 
they  are  liable  to  the  excise  tax  imposed  by 
Foreign  Corporation  Tax  Law  (St.  1909,  e. 
490,  pt.  3),  particularly  as  section  70  of 
that  statute,  which  provides  the  exclusive 
remedy  for  recovering  such  taxes  when  im- 
properly paid,  does  not  require  any  prelimi- 
nary protest  or  statement  of  objection  before 
filing  the  petition. 

[^e  note  at  end  of  this  case.] 

Statutes  —  Re-enaotment  *-  Adoption 
of  Prior  Coiistmotioa. 

Where,  although  St.  1903,  c.  437,  imposing 
taxes  on  foreign  corporations,  was  construed 
to  be  inapplicable  to  foreign  corporations 
whose  places  of  business  within  the  state 
were  maintained  solely  for  use  in  interstate 
commerce,  the  legislature  re-enacted  it  as 
St.  1900,  c.  490,  pt.  3,  without  substantial 
change,  they  must  be  held  to  have  adopted 
the  prior  construction. 

Interstate  Commeroe  —  What  Consti* 
tntos. 

Commerce  within  the  federal  Constitution 
is  commercial  intercourse  between  nations  and 
the  states,  and  includes  not  only  navigation 
and  transportation,  but  the  purchase,  sale, 
and  exchange  of  commodities,  and  hence  the 
Foreign  Corporation  Tax  Law  of  1909  (St. 
1909,  c.  490,  pt.  3),  imposing  an  excise 
upon  foreign  corporations,  does  not  apply 
to  those  engaged  in  foreign  commerce,  al- 
though it  be  a  commercial  business. 

Power  of  Stato  to  Tax. 

Where  a  foreign  corporation  which  does  an 
interstate  commerce  business  within  the  state 
also  does  a  domestic  business,  the  atate  may 
levy  an  ^cise  tax  upon  It. 

[See  Ann.  Cas.  1913C  812.] 


Where  a  foreign  corporation  does  both  an 
intrastate  and  interstate  business,  an  excise 
levied  by  the  state  upon  its  intrastate  busi- 
ness is  not  invalid  because  the  profit  on  the 
intrastate  business  alone  is  not  sufficient  to 
meet  it. 

Wliat  Coastitntes  Coiaaioroo  —  Corro* 
spoadonee  Soliool. 

The  sending  of  means  of  education  by 
correspondence  through  the  maila  is  com- 
merce. 

[See  18  Ann.  Cas.  1109.] 

Corporation  Ensas^fl  Wbolly  in  Inter- 
stato  Conuneroe  —  Licenao  Tax. 

A  foreign  wireless  company  which  main- 
tained within  the  state  stations  at  which 
messages  to  and  from  ships  on  the  high  seas 
and  foreign  countries  were  receiv^  and 
transmitted,  but  which  did  not  transmit  any 
local  messages,  is  engaged  wholly  in  interr 
state  commerce,  and  is  not  subject  to  the 
excise  tax  imposed  by  Foreign  Corporation 
Tax  Law  of  1909  (St.  1909.  c.  490,  pt.  3). 

[See  Ann.  Cas.  1914A  987;  Id.  1913C  812.] 

Same. 

A  foreign  corporation  which  maintained  a 
Boston  office  under  a  manager  who  had 
charge  of  the  business  in  that  vicinity,  and 
under  whom  were  a  salesman  and  a  etenog- 
rapher,  is  not,  where  all  orders  had  to  he 


approved  by  the  New  York  office,  and  no 
customers  came  to  the  Boston  office,  pay- 
ments and  shipments  being  made  from  out- 
side the  state,  engaged  in  local  business  so 
as  to  be  subject  to  Foreign  Corporation  Tax 
Law  of  1909   (St.  1909,  c.  490,  pt.  3). 

Same. 

Where  a  Connecticut  corporation  main- 
tained a  Boston  office,  the  sale  and  deliverv 
of  goods  to  citizens  of  Connecticut  through 
the  local  office  is  not  interstate  commerce 
for  that  reason. 


Where  a  Connecticut  corporation  main- 
tained a  Boston  sales  office  where  samples 
were  Icept  and  salesmen  for  the  New  England 
district  had  their  headquarters,  it  is  not 
wholly  engaged  in  interstate  commerce,  it 
appearing  that  customers  visited  its  local 
office,  and  hence  is  subject  to  Foreign  Corpo- 
ration Tax  Law  of  1909  (St.  1909,  c.  490,  pt. 
3). 

Samo. 

Where  a  foreign  corporation  maintained  a 
local  sales  office  where  orders  for  the  sale  of 
machines  were  received  subject  to  approval 
by  the  home  office,  but  repair  parts  for  the 
machines  were  kept  at  the  local  office  and  a 
large  business  in  repairs  was  done,  the  cor- 
poration is  not  engaged  wholly  in  inter- 
state commerce,  and  is  subject  to  the  excise 
tax  imposed  by  Foreign  Corporation  Tax  Law 
of  1909   (St.  1909,  c.  490,  ptw  3). 

Saato. 

A  foreign  corporation  engaged  in  the  auto- 
mobile business,  which  maintained  a  local 
sales  office  where  orders  for  machines  were 
taken,  the  machines  being  sent  as  ordered, 
but  not  kept  distinct  for  each  customer,  and 
where  a  large  repair  and  used  car  business 
was  carried  on,  is  not  engaged  wholly  in 
interstate  commerce,  and  is  subject  to  For- 
eign Corporation  Tax  Law  of  1909  (St.  1909, 
c  490,  pt  3). 


A  foreign  flour  manufacturing  corporation, 
which  maintained  a  local  office  from  whence 
salesmen  were  sent  through  the  country  to  se- 
cure retail  orders  for  flour,  which  were  de- 
livered to  the  wholesale  patrons  of  the  com- 
pany, is  not  wholly  engaged  in  interstate 
commerce,  particularly  where  a  small  stock 
was  kept  on  hand  for  local  sales,  and  is 
subject  to  Foreign  CJorporation  Tax  Law  of 
1909   (St.  1909,  c.  490,  pt.  3). 

Sanie. 

A  foreign  holding  company  whose  articles 
of  association  named  Boston  as  its  business 
office  without  the  state  of  its  domicil,  and 
which  maintained  a  Boston  office,  where  divi- 
dends from  the  stock  it  held  for  the  benefit 
of  its  sliareholders  were  received  and  were 
paid,  is  not  engaged  wholly  in  interstate 
commerce,  and  is  subject  to  the  Foreign 
Corporation  Tax  Law  of  1909  (St.  1900,  c. 
490,  pt.  3),  particularly  where  its  officers 
were  citizens  of  the  state  of  Massachusetts, 
and  all  of  its  records  and  accounts  were  kept 
in  that   state. 
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A  foreign  mining  company  whose  property 
was  located  in  another  state,  but  which  was 
authorized  to  maintain  a  Boston  office,  at 
which  its  directors*  meetings  Were  held,  it* 
policies  shaped,  and  selling  orders  given,  is 
not  engaged  in  interstate  commerce,  although 
it  had  a  general  manager  in  charge  of  its 
mining  business  in  the  foreign  state,  and 
hence  it  is  subject  to  the  excise  prescribed  by 
Foreign  Corporation  Tax  Law  of  1909  (St. 
1909,  c.  490,  pt.  3). 

Forelgm  CorporatlonB  —  Excise  Tax  — 
VaUdity. 

Where  a  foreign  corporation  engaged  in 
the  automobile  business  purchased  real  estate 
and  erected  a  substantial  building  for  the 
carrying  on  of  its  repair  ttade,  and  trade  in 
used  cars,  as  well  as  a  selling  ageiicy,  For- 
eign Corporation  Tax  Law  of  1909  (St.  1909, 
c.  490,  pt  3),  which  greatly  increased  the 
license  taxes  upon  foreign  corporations,  does 
not  deprive  such  corporation  of  equal  protec- 
tion of  the  laws;  it  not  appearing  that  its 
real  property  was  exclusively  adapted  to  use 
for  automobile  business,  that  it  was  neces- 
sary for  it  to  have  purchased  such  property 
to  carry  on  its  business,  or  that  the  property 
could  not  be  sold  for  a  reasonable  price. 

Report  from  Supreme  Judicial  Court,  Suf- 
folk county. 

Nine  separate  petitions  to  recover  excise 
taxes  paid.  Marconi  Wireless  Telegraph 
Company  of  America,  Pocahontas  Fuel  Com- 
pany, Cheney  Brothers  Company,  Lanston 
Monotype  Machine  Company,  Locomobile 
Company  of  America,  Northwestern  Consoli- 
dated Milling  Company,  Copper  Range  Com- 
pany, White  Company,  and  Champion  Copper 
Company,  petitioners  respectively,  and  Com- 
monwealth, defendant  in  each  action.  Cases 
reported.  The  facts  are  stated  in  the  opinion. 
All  actions  except  by  two  petitioners  ^st 
named,  dismissed. 

Chas,  A,  Snow  and  Wm,  P.  Evarts  for  peti- 
tioners. 

Tho9.  J.  Boynton  and  Roger  Sherman  Hoar 
for  defendant. 

[561]  RuGQ,  C.  J. — These  are  petitions 
brought  by  corporations  organized  under  the 
laws  of  other  States  to  recover  excise  taxes 
paid  by  each  for  the  privilege  of  transacting 
business  within  the  Commonwealth. 

1.  The  foreign  corporation  tax  law,  St. 
1909,  c.  490,  Part  III,  §§  56,  et  seq.,  has  been 
upheld  as  a  constitutional  exercise  of  the 
power  of  the  State  after  extended  argument 
and  thorough  deliberation.  Atty.-Gen.  v. 
Electric  Storage  Battery  Co.  188  Mass.  239, 
3  Ann.  Cas.  631,  74  N.  E.  467 ;  Baltic  Min. 
Co.  V.  Com.  207  Mass.  381,  93  N.  E.  831; 
Keystone  Watch  Case  Co.  v.  Com.  212  Mass. 
50,  98  N.  E.  1063;  S.  S.  White  Dental  Mfg. 


Co.  V.  Com.  212  Mass.  35,  Ann.  Cas.  1913G 
805;  98  N.  B.  1066.  On  writ  of  error  the 
judgments  In  the  last  two  cases  were  affirmed 
in  281  U.  S.  68,  34  S.  Ct.  15,  68  U.  S.  (L.  ed.) 
127.  The  only  question  to  be  determined  in 
the  cases  at  bar  is  whether  under  the  prin- 
ciples already,  estab^shed  the  several  plain- 
t ill's  were  subject  to  the  excise  laid  upon 
each.  The  tax  sought  to  be  recovered  is 
strictly  an  excise  tax  and  in  no  sense  a  prop* 
erty  tax.  It  is  a  liconsB  fee  isutcted  from  foreign 
corporations  for  the  privilege  of  doing  in  this 
State  business  other  than  interstate  com- 
merce. So  far  as  any  of  the  plaintiffs'  re- 
quests for  rulings  seek  for  a  re-^xamination 
or  reversal  of  the  principles  established  in 
these  decisions,  they  rightly  were  denied. 

2.  The  Commonwealth  urges  that  each  of 
the  plaintiffs  is  [562]  estopped  now  from 
denyii^f  that  it  is  within  the  scope  and  pur- 
view  of  this  law.  The  ground  for  this  con- 
tention is  that  each  seasonably,  voluntarily 
and  without  protest  filed  with  the  secretary 
of  the  Commonwealth  the  certificate  of  its 
condition  as  a  foreign  corporation  required 
by  §  54,  and  likewise  appoin*^cd  the  commis- 
sioner of  corporations  its  agent  for  the  serv- 
ice of  process  in  accordaj^ce  with  St.  1903»  c. 
437,  §  53,  and  hence  has  acknowledged  itself 
to  be  subject  to  the  law.  The  principle  in- 
voked is  that,  whece  one.of-.hia  o^im^  volition 
asks  for  a  privilege  or  license,  he  cannot  •  be 
heard  to  say  afterward  that  his  payment  of 
the  fee  exacted  was'  illegal  and  on  that  ac- 
count seek  to  recover  it.  It  relies  upon  Cook 
V.  Boston,  9  Allen  (Mass.)  393,  394,  Emery; 
V.  Lowell,  127  Mass.  138,  141  and  like  casea^ 
and  espeijially  upon  Ficklen  v.  Shelby  County 
Taxing  Dist.  145  U.  S.  1,  24,  12  S.  Ct.  810, 
36  U.  S.  (L.  ed.)  601.  But  all  these  were 
cases  where  a  fee  was  exacted  in  advance  for 
a  license  issued  for  the  transaction  of  a  par- 
ticular branch,  ol-  business.  In  the  Ficklea 
case  the  precise  point  deeided  was  that  a 
resident  commisison  broker,  who,  after  paying 
the  required  fee,  had  taken  out  a  general 
license  to  do  all  kinds  of  commission  broker- 
age for  both  foreign  and  domestic  correspond- 
ents for  1887  and  also  had  given  a  bond  to 
pay  in  addition  a  percentage  on  all  sales 
during  that  year,  could  not  resort  to  the 
courts  to  compel  the  issuance  to  him  of  a 
license  for  the  ensuing  year  by  municipal 
authorities  who  refused  because  he  had  not 
complied  with  the  bond  of  the  earlier  year 
on  the  ground  that  as  the  event  had  proved 
business  had  been  done  only  for  noh-resident 
principals.  The  cases  at  bar  in  this  respect 
come  within  the  principle  applied  to  a  some- 
what similar  state  of  facts  in  Atchison,  etc. 
R.  Co.  V.  O'Connor,  223  U.  S.  280,  A.  C.  191 3C 
1050,  32  S.  Ct.  216,  56  U.  S.  (L.  ed.)  436. 
where  it  was  held  that  a  foreign  corporation 
paying  an  excise  tax  was  not  acting  to1ui» 
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tarilj  in  a  legal  sense  but  was  tinder  implied 
duress  when  It  was  put  to  a  serious  disad- 
vantage against  tbe  sovereignty  by  reason  of 
liability  to  heavy  penalties  if  in  the  end  its 
contention  lor  exemption  should  not  be  sus- 
tained. Severe  penalties  are  provided  by  §  73 
for  each  day's  delay  in  filing  returns,  and  by 
I  74  the  business  of  the  corporation  may  be 
enjoined,  while  by  St.  1903,  c.  437,  §  60,  tho 
delinquent  corporation  is  denied  the  privilege 
of  maintaining  actions  in  our  courts.  Some- 
what summary  remedies  are  given  in  the 
event  of  a  failure  to  pay  the  tax.  See  St. 
1909,  c.  490,  Part  III,  §§  58,  62,  69.  [563] 
The  provision  of  §  70  imder  which  these  peti- 
tions are  brought  is  that  relief  may  be  had 
by  any  corporation  within  six  months  after 
paying  the  tax,  which  shall  be  the  exclusive 
remedy.  It  does  not  require  any  preliminary 
protest  or  statement  of  objection  before  filing 
the  petition.  From  all  these  considerations 
the  conclusion  follows  that  the  several  peti- 
tioners are  not  prevented  from  maintaining 
these  petitions  because  they  complied  with  the 
requirements  of  the  law  as  its  scope  was 
contended  to  be  by  the  officers  of  the  Ck>m- 
mon wealth,  in  order  to  avoid  the  consequences 
of  being  mistaken  in  their  own  interpretation 
of  it.  The  provisions  of  St.  1903,  c.  437,  §§ 
58,  60,  may  apply  in  whole  or  in  part  to 
corporations  engaged  exclusively  in  interstate 
commerce.  International  Harvester  Co.  ▼. 
Kentucky,  234  U.  S.  579,  34  S.  Gt.  944,  68 
U.  S.  <L.  ed.)  1479.  But  that  question  is 
not  now  before  us  and  does  not  affect  the 
point  here  decided. 

3.  It  was  said  in  the  course  of  the  opinion 
in  Atty.-Gen.  v.  Electric  Storage  Battery  Co. 
188  Mass.  239,  at  pages  240,  241,  3  Ann.  Cas. 
631,  74  N.  E.  467,  "If  the  statute  before  us 
applied  to  the  maintenance  of  a  place  of  busi- 
ness solely  for  the  purpose  of  engaging  in 
interstate  commerce  it  would  be  unconstitu- 
tional. .  .  .  We  are  of  opinion  that  the 
Legislature  cannot  have  intended  to  include 
in  this  statute  corporations  whose  usual  place 
of  business  is  established  and  maintained 
solely  for  use  in  interstate  commerce."  After 
that  decision  St.  1909,  c.  490  was  enacted 
without  material  change  in  this  respect,  from 
which  the  inference  flows  that  the  Legislature 
vras  content  with  the  law  as  interpreted  by 
that  decision.  In  Baltic  Min.  Co.  v.  Com. 
207  Mass.  381,  93  N.  E.  831,  at  page  390 
it  was  said,  referring  to  the  case  last  cited, 
"In  our  former  adjudication  upon  it  [the 
statute  now  imder  consideration]  we  ex- 
pressed the  opinion  that  it  was  inapplicable 
to  eases  where  a  foreign  corporation  had  its 
place  of  business  here  only  for  use  in  inter^ 
state  commerce.  It  is  not  to  be  inferred  that 
the  Legislature  intended  the  statute  to  go 
beyond  the  constitutional  authority-  of  the 
Commonwealth."     What   was   said   in   these 


two  decisions  was  adverted  to  and  apparently 
adopted  in  part  as  the  basis  of  decision  in 
Baltic  Min,  Oo.  v.  Massachusetts,  231  U.  S. 
68,  34  S.  Ct.  15,  58  U.  S.  (L.  ed.)  127,  where 
it  was  stated  at  page  84,  *'and  the  statute,  it 
is  held,  does  not  apply  to  corporations  which 
have  places  of  business  for  the  transaction 
solely  of  interstate  commerce."  See  also 
[664]  S.  S.  White  Dental  Mfg.  Co.  v.  Com- 
monwealth, 212  Mass.  35,  at  page  46,  Ann. 
Cas.  1913C  806,  98  N.  E.  1056. 

The  contention  of  the  Commonwealth  that 
these  sentences  were  not  intended  to  apply 
to  and  do  not  apply  to  corporations  doing  a 
commercial  or  trading  business,  but  only  to 
transportation  corporations,  cannot  be  sup- 
ported. The  decisions  in  which  they  occur 
did  not  relate  to  transportation  corporations 
but  to  purely  business  corporations.  The 
statements  cannot  be  treated  as  dicta,  for 
they  are  used  as  essential  links  in  a  chain  of 
reasoning  by  this  court  upholding  the  consti- 
tutionality of  the  statute.  We  r^ard  our- 
selves as  bound  by  them  in  interpreting  and 
applying  this  statute. 

The  Attorney  General  has  argued  in  sub- 
stance that  the  maintenance  of  a  local  office 
solely  for  a  purpose  connected  with  interstate 
commerce  is  siich  a  doing  business  within  the 
State  as  subjects  a  corporation  to  the  licende 
fee  required  by  this  statute.  Eeliance  in  this 
regard  is  placed  especially  upon  the  words 
in  Pembina  Consol.  Silver  Min.  etc.  Co.  v. 
Pennsylvania,  126  U.  S.  181,  8  S.  Ct.  737,  31 
U.  S.  (L.  ed.)  650,  at  page  184,  to  the  effect 
that  the  State  has  a  right  to  exact  a  license 
fee  of  a  foreign  corporation  for  maintaining 
"an  office  in  the  Commonwealth  for  the  use 
of  its  officers,  stockholders,  agents,  or  em- 
ployees." But  as  was  explained  in  McCall 
V.  California,  136  U.  S.  104,  10  8.  Ct.  881, 
34  U.  S.  (L.  ei.y  392,  at  page  112,  that  de- 
cision wad  not  intended  to  impinge  upon  the 
equally  well  settled  principle  that  "the  only 
limitation  upon  this  power  of  the  State  to 
exclude  a  foreign  corporation  from  doing 
business  within  its  limits,  or  hiring  offices  for 
that  purpose,  or  to  exact  conditions  for  allow- 
ing the  corporation  to  do  business  or  hire 
offices  there,  arises  where  the  corporation  is 
in  the  employ  of  the  federal  government,  or 
when  its  business  is  strictly  commerce,  inter- 
state or  foreign.  The  control  of  such  com- 
merce, being  in  the  federal  government,  is  not 
to  be  restricted  by  State  authority."  Ex- 
pressions to  be  found  in  Horn  Silver  Min.  Co. 
v:  New  York,  148  U.  S.  306,  317,  IB  S.  Ct. 
403,  36  U.  S.  (L.  ed.)  164;  Wolff  Dryer  Co.  v. 
Bigler,  192  Pa.  St.  466,  43  Atl.  109*2;  Davis, 
etc.  Bldg.  etc.  Co.  v.  Dix,  64  Fed.  406,  413  and 
Atty.-Gen.  v.  Bay  State  Min.  Co.  99  Mass. 
148,  163,  96  Am.  Dec.  717,  relied  on  by  the 
Attorney  General,  must  be  regarded  as  sub- 
ject  to   this   limitation.     In   princinle   that 
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question  is  ooncluded  by  Norfolk  etc.  R.  Co. 
V.  Pennsylvania,  136  U.  S.  114,  10  S.  Ct.  958, 
'M  U.  S.  (L.  ed.)  394  and  McCall  v.  Califor- 
nia, 138  U.  S.  [665]  104,  10  S.  Ct.  881,  34 
U.  S.  (L.  ed.)  392,  when  read  in  the  light  of 
the  numerous  definitions  (presently  to  be  ex- 
amined) of  commerce  between  the  States 
given  by  that  court.  Such  a  place  of  business 
in  common  with  all  others,  whether  of  oiti- 
Kens  or  aliens,  perhaps  might  be  required  to 
pay  a  license  fee,  but  that  question  is  not 
presented.  The  conclusion  is  that  the  main- 
tenance by  a  foreign  corporation  of  a  local 
office  solely  for  use  in  interstate  commerce 
does  not  render  it  liable  to  the  excise  tax  of 
the  statute  under  consideration. 

4.  What  constitutes  "commerce 
among  the  several  States'*  within  the  meaning 
of  those  words  in  the  Federal  Constitution 
has  been  defined  by  the  Supreme  Court  of  the 
United  States.  Said  Chief  Justice  Marshall 
in  Gibbons  v.  Ogden,  9  Wheat.  1,  189,  190,  6 
U.  S.  (L.  ed.)  23.  ''Commerce,  undoubtedly, 
is  traffic,  but  it  is  something  more:  it  is 
intercourse.  It  describes  the  commercial  in- 
tercourse between  nations,  and  parts  of  na- 
tions, in  all  its  branches.''  In  Mobile  County 
v.  Kimball,  102  U.  S.  691,  26  U.  S.  (L.  ed.) 
238,  at  page  702  occurs  this  definition :  ''Com- 
merce with  foreign  countries  and  among  the 
States,  strictly  considered,  consists  in  inter- 
course and  traffic,  including  in  these  terms 
navigation  and  the  transportation  and  transit 
of  persons  and  property,  as  well  as  the  pur- 
chase, sale,  .and  exchange  of  commodities." 
In  Gloucester  Ferry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  203,  5  S.  Ct.  826,  29  U.  S.  (L.  ed.) 
158,  it  was  said,  "Conuneroe  among  the  States 
consists  of  intercourse  and  traffic  between 
their  citizena,  and  includes  the  transportation 
pf  persons  and  property^  and  the  navigation 
of  public  waters  for  that  purpose,  as  well  as 
the  purchase,  sale  and  exchange  of  commodi- 
ties. The  power  to  regulate  that  commerce, 
as  well  as  commerce  with  foreign  nations, 
vested  in  Congress,  is  the  power  to  prescribe 
the  rules  by  which  it  shall  be  governed,  that 
is,  the  conditions  upon  which  it  shall  be  con- 
ducted; to  determine  when  it  shall  be  free 
and  when  subject  to  duties  or  other  exac- 
tions." In  Bobbins  v.  Shelby  County  Taxing 
Dist.  120  U.  S.  489,  7  S.  Ct.  592,  30  U.  S. 
(L.  ed.)  694,  at  page  497,  it  was  said  that 
"the  negotiation  of  sales  of  goods  which  are 
in  another  State,  for  the  purpose  of  intro- 
ducing them  into  the  State  in  which  the 
negotiation  is  made,  is  interstate  commerce." 
Kidd  V.  Pearson,  128  U.  S.  1,  20,  9  S.  Ct.  6, 
32  U.  S.  (L.  ed.)  346;  lottery  Case,  188  U. 
S.  321,  362,  353,  23  8.  Ct.  321.  47  U.  R. 
(L.  ed.)  492;  Swift  v.  U.  S.  196  U.  S.  375,  :io 
8.  Ct.  276,  49  U.  S.  (L.  ed.)  518;  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  S.  82,  23 
S.   Ct.  266,  47   U.   S.    (L.   ed.)    304.     It  is 


apparent  from  this  review  of  decisions  that 
the  interstate  commerce  regulation  which  is 
under  the  exclusive  control  [566]  of  Congress 
and  which  cannot  foe  affected  by  any  dis- 
criminatory State  law,  includes  not  merely 
transportation  but  the  other  inherently  neces- 
sary incidents  of  purchase  and  sale  of  goods. 
Nor  is  it  of  decisive  consequence  in  this  con- 
nection where  the  contract  is  made  or  where 
the  title  passes.  As  was  said  in  Dozier  v. 
Alabama,  218  U.  S.  124,  at  page  128,  30  S. 
Ct.  649,  54  U.  S.  (L.  ed*)  965,  28  Ii.R.A. 
(N.S.)  264,  "But  as  was  hinted  in  Rearick 
V.  Pennsylvania,  203  U.  S.  507,  512,  27  S.  Ct. 
159,  51  U.  S.  (L.  ed,)  295,  what  is  commerce 
among  the  States  is  a  question  depending 
upon  broader  considerations  than  the  exist- 
ence of  a  technically  binding  contract,  or  the 
time  and  place  where  the  title  passed."  Cald- 
weU  V.  North  Carolina,  187  U.  S.  622,  23 
S.  Ct.  229,  47  U.  S.  (L.  ed.)  336;  Savage  v. 
Jones,  225  U.  S.  501,  520,  32  S.  Ct.  715,  56 
U.  S.  (L.  «d.)  1132;  Crenshaw  v.  Arkansas. 
227  U.  S.  389,  33  S.  Ct.  294,  57  U.S.  ( L.  ed.  ( 
565;  Rogers  v.  Arkansas,  .227  U.  8.  401,  33 
S.  Ct.  298,  67  U.  S.  (L.  ed.)  569}  Stewart  v. 
Michigan,  232  U.  S.  665,  34  S.  Ct.  476,  58 
U.  S.  (L.  ed.)  786. 

5.  The  petitioners  have  emphasized  some- 
what in  argument  the  phrase  in  231  U.  S., 
at  page  86,  to  the  effect  "that  local  and  do- 
mestic business,  for  the  privilege  of  doing 
which  the  State  has  imposed  a  tax,  ia  real 
and  substantial,"  and  have  sought  to  infer 
therefrom  that  a  new  limitation  has  been 
imposed  upon  the  power  of  the  States.  This 
conclusion  does  not  follow.  The.  sentence 
probably  was  intended  only  as  a  reference  to 
a  fact  which  existed  in  the  cases  then  before 
the  court,  although  not  one  decisive  in  any 
respect  as  to  the  conclusion  reached.  •  But 
given  its  full  foree,  it  is '  nothing .  more  than 
a .  statement  that  a  shadow  oannot  be  made 
the  basis  of  an  excise  tax.  But  when  the 
local  and  domestic  business  exists,  then  an 
excise  may  be  levied.  There  is<  nothinn  to 
indicate  that  a  comparison  between  the  total 
business  of  the  company  and  its  local  busi- 
ness was  intended.  Such  a  basis  has  never 
l>efore  been  intimated.  It  is  directly  con- 
trary to  Ficklen  v.  Shelby  County  Taxing 
Dist.  145  U.  S.  1,  12  S.  Ct.  810,  36  U.  8.  ( L. 
ed.)  601.  See  also  Flint  v.  Stone  Tracy  Co. 
220  U.  8.  107,  Ann.  Cas.  1912B  1312,  31  8.  Ct. 
343,  65  U.  S.  (L.  ed.)  389.  If  such  a  principle 
exists  in  reference  to  any  facts,  it  has  no 
relation  to  any  of  the  caaea  at  bar^  The  teat 
is  whether  the  foreign,  corporation  tranaacta 
domestic  buainess  aubstantial  in  its  eaaence 
and  not  by  comparison,  and  reasonably  sua* 
ceptible  of  separation  from  its  interatate  com* 
merce.  If  it  does,  the  State  can  Ax  ita  own 
terms  so  far  as  liiceBse  fee  ia  coneerned. 
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6.  The  ratio  of  profits  oq  the  domestic 
business  to  the  license  tax  is  an  immaterial 
circumstance.  If  the  license  fee  imposed  is 
general  in  its  operation  and  is  in  other  re- 
spects invulnerable,  the  mere  fact,  that  some 
foreign  corporation  may  not  be  able  to  make 
[567]  profits  enough  to  meet  it,  does  not  ren- 
der the  law  unconstitutional  as  to  that  cor- 
poration. The  opportunity  to  do  business 
subject  to  the  protection  of  our  laws  and 
with  all  tHe  advantages  which  arise  from  our 
markets  and  our  financial  and  other  resources, 
is  the  thing  which  is  made  the  subject  of  the 
excise.  U.  S.  v,  Singer,  15  Wall.  Ill,  21  U. 
S.  (L.  ed.)  49;  Flint  v.  Stone  Tracy  Co.  220 
U.  S.  107,  166.  107,  Ann.  Cas.  1912B  1312, 
31  S.  Ct.  343,  55  U.  S.  (L.  ed.)  389. 

Both  upon  this  point  and  the  one  last  dis- 
cussed the  petitioners  rely  on  the  statement 
in  U.  S.  Express  Co.  v.  Minnesota,  223  U.  S. 
335,  348,  32  S.  Ct.  211,  56  U.  S.  (L.  ed.)  459, 
to  the  effect  that  if  the  amount  of  the  tax  is 
''unduly  great,  having  reference  to  the  real 
value"  of  the  property  engaged  in  the  busi- 
ness, and  on  that  in  Western  Union  Tel.  Co. 
V.  Kansas,  216  U.  S.  1,  42,  30  S.  Ct,  190,  64 
U.  S.  (L.  ed.)  355,  referring  to  a  tax  "not  all 
dlsproportioned  to  such  local  business." 
See  S.  S.  White  Dental  Mfg.  Co.  v..  Com.  212 
Mass.  35,  44,  Ann.  Cas.  1913C  805,  98  N.  £. 
1056.  These  tests  well  may  be  used  as  aids 
in  determining  whetlier  the  general  scheme 
of  an  excise  statute  is  an  honest  attempt  to 
raise  legitimate  revenue,  or  whether  it  is  "a 
mere  device  to  reach  and  burden  the  inter- 
state commerce  of  the  company."  But  when 
the  general  scheme  of  the  statute  has  been 
upheld  as  not  out  of  harmony  with  the  Fed- 
eral Constitution,  then  it  cannot  be  stricken 
down  because  in  a  particular  instance  t^e 
excise  may  seem  large.  New  York  v.  Roberts, 
171  U.  S.  658,  661,  663.  19  S.  Ct.  58,  43  U.  S. 
(L.  ed.)  323;  Pullman  Co.  v.  Kansas,  216 
U.  S.  56,  66,  67,  30  S.  Ct.  232,  54  U.  S. 
(L.  ed.)  378;  Ohio  Tax  Cases,  232  U.  S.  576, 
592,  34  S.  Ct.  372,  58  U.  S.  (L.  ed.)   738. 

It  remains  to  consider  the  several  cases  at 
bar  in  the  light  of  these  governing  princi- 
ples. 

7.  The  Marconi  Wireless  Telegraph  Com- 
pany of  America  is  organized  under  the  laws 
of  New  Jersey.  It  maintains  in  Massachu- 
setts near  the  ocean  three  wireless  stations, 
each  consisting  chiefiy  of  a  high  pole  having 
at  the  top  a  wire  or  wires  with  bare  ends, 
from  which  are  sent  through  and  taken  from 
the  air  currents  of  electricity,  whereby  mes- 
sages are  transmitted  and  received.  Connect- 
ed with  this  apparatus  are  rooms  similar  to 
ordinary  telegraph  stations,  for  use  of  the 
wireless  telegraph  operators.  At  each  station 
it  transmits  and  receives  wjreless  messages 
for  hire  to  and  from  ships  on  the  high  seas 
avd  foreign  countries.     It  neither  transmits 


nor  receives  any  messages  whatever  over  land 
or  in  or  through  this  Commonwealth.  It 
has  no  property  in  the  Commonwealth,  except 
that  above  described.  [568]  It  is  plain  that 
this  petitioner  is  engaged  exclusively  in  for- 
eign Commerce.  Transmission  of  intelligence 
by  means  of  the  electric  telegraph  has  been 
held  to  be  commerce.  Pensacola  Tel.  Co. 
v.  Western  Union  Tel.  Co.  96  U.  S.  1,  24  U.  S. 
(L.  ed.)  708;  Western  Union  Tel.  Co.  v. 
Texas,  1Q5  U.  S.  460,  26  U.  S.  (L.  ed.)  1067; 
Leloup  V.  Mobile,  127  U.  S.  640,  645,  8  S.  Ct. 
1380,  32  U.  S.  (L.  ed.)  311;  Western  Union 
Tel.  Co.  V.  Kansas,  216  U.  S.  1,  .30  S.  Ct. 
190,  54  U.  S.  (L.  ed.)  355.  The  sending  of 
the  means  of  education  by  correspondence 
through  the  mails  also  is  commerce.  Inter- 
national Text-Book  Co.  v.  Pigg,  217  U.  S.  91, 
18  Ann.  Cas.  1103,  3  S.  Ct.  481,  64  U.  S. 
(L.  ed.)  678,  27  L.R.A.(N.S.)  493.  The 
same  principle  governs  the  transmission  of 
ideas,  thought  and  news  by  the  recently  dis- 
covered instrumentality  which  has  harnessed 
in  its  service  ''the  sightless  couriers  of  the 
air"  to  perform  between  its  stations  without 
visible  highway  the  functions  previously  exe- 
cuted by  electricty  only  when  confined  to  wire 
as  a  conducting  medium.  This  petitioner 
transacts  no  business  of  a  domestic  or  local 
nature,  except  such  as  is  inseparable  from  and 
necessarily  incidental  to  its  foreign  commerce. 
Hence  it  is  not  within  the  purview  of  the 
statute. 

8.  The  Pocahontas  Fuel  Company  is  estab- 
lished under  the  laws  of  W'est  Virginia.  Its 
business  is  the  buying  and  selling  of  coal  and 
coke.  At  its  o^ce  in  Boston  is  a  manager 
who  has  charge  of  New  England  business  and 
who  is  paid  by  check  from  New  York,  a  sales- 
man and  a  stenographer.  Records  of  sales 
are  kept  at  the  Boston  office  and  an  average 
deposit  of  $1,000  is  kept  in  a  local  bank  for 
the  expenses  of  this  office.  Correspondence 
and  telephoning  respecting  sales  is  done  from 
this  office.  Customers  do  not  come  to  the 
office,  but  are  called  upon  by  the  salesman, 
who  sends  all  orders  to  New  York,  where  they 
must  be  accepted  and  approved  before  the  sale 
takes  place.  Goods  are  shipped  to  customers 
f.  o.  b.  Nprfolk,  Virginia.  The  local  office, 
in  making  contracts  for  delivery  in  Massa- 
chusetts, arranges  charter  parties  for  boats  in 
the  customer's  name.  A.11  payments  by  cus- 
tomers are  made  by  remittances  by  check  to 
New  York.  Tliis  company  has  none,  of  Its 
goods  or  property  in  the  Commonwealth,  ex- 
cept office  furniture,  and  there  is  no  treasurer 
here.  The  description  of  business  done  at  the 
Boston  office,  as  shown  by  the  agreed  facts,  is 
somewhat  meagre,  but  it  does  not  appear  to 
include  anything  more  than  interstate  com- 
merce. No  stock  of  goods  is  kept  here.  There 
is  no  local  shop  or  store  as  a  general  resort 
for  customers  and  the  conduct  of  the  essential 
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details  of  [569]  trade.  It  does  not  manu- 
facture nor  mine  but  buys  its  stock  from  other 
companies  and,  although  not  distinctly  stated, 
it  may  be  inferred  that  such  purchases  do  not 
occur  in  Massachusetts.  Its  business,  so  far 
as  this  Commonwealth  is  concerned,  consists 
of  selling  by  contracts  made  in  New  York 
coal  bought  in  other  States  to  customers  in 
the  New  England  States  and  arranging  for  its 
transportation  to  them  over  the  high  seas  or 
by  rail  from  Virginia,  solely  through  the 
medium  of  a  manager  and  a  salesman  who 
travel  to  see  prospective  purchasers  or  com- 
municate with  them  by  telephone  or  letter 
from  its  Boston  office.  That  which  this  com- 
pany does  in  Massachusetts  seems  to  be  ra- 
tionally connected  with  interstate  commerce. 
The  sole  business  which  this  company  appears 
to  carry  on  is  ''commerce  .  .  .  among  the 
several  States'*  as  that  phrase  has  been  de- 
fined in  judgments  by  which  we  are  bound. 
The  keeping  of  an  office  and  a  local  bank  ac- 
count and  the  employment  of  a  stenographer 
are  incidental  instrumentalities  reasonably 
necessary  to  the  conduct  of  this  interstate 
commerce,  and  hence  inseparable  from  it. 
This  is  not  a  case  where  the  corporation  by 
the  form  of  its  contracts  or  the  details  adopt- 
ed for  the  doing  of  its  business  has  attempted 
to  convert  into  a  form  resembling  interstate 
commerce  that  which  in  its  intrinsic  substance 
is  local  business  subject  to  State  control. 
Hence,  Browning  v.  Waycross,  233  U.  S.  16, 
34  S.  Ct.  578,  58  U.  S.  (L.  ed.)  828,  where 
that  thing  was  essayed,  is  not  in  point.  This 
case  seems  to  be  covered  in  principle  by  Mc- 
Call  V.  California,  136  U.  S.  104,  10  S.  Ct. 
881,  34  U.  S.  (L.  ed.)  392;  Norfolk,  etc.  R. 
Co.  V.  Pennsylvania,  136  U.  S.  114,  10  S.  Ct. 
958,  34  U.  S.  (L.  ed.)  394;  Crenshaw  v. 
Arkansas,  227  U.  S.  389,  33  S.  Ct.  294,  57 
U.  S.  (L.  ed.)  565;  Rogers  v.  Arkansas,  227 
U.  S.  401,  33  S.  Ct.  298,  57  U.  S.  (L.  ed.) 
569;  Stewart  v.  Michigan,  232  U.  S.  665,  34  S. 
Ct.  476,  58  TJ.  S.  (L.  ed.)  786;  Singer  Sewing 
Mach.  Co.  V.  Brickell,  233  U.  S.  304,  34  S. 
Ct.  493,  58  U.  S.  (L.  ed.)  974.  It  follows 
that  it  is  entitled  to  prevail  in  this  pro- 
ceeding. 

9.  The  Cheney  Brothers  Company  is  organ- 
ized under  the  laws  of  Connecticut  for  the 
manufacture  of  silk  and  other  fabrics  and  for 
the  purpose  of  trade.  It  maintains' iti  Boston 
an  office  and  salesroom  with  one  office  sales- 
man and  four  other  salesmen  who  travel 
through  New  England.  .No  bookkeeper  is 
employed,  no  books  are  kept  except  copies  and 
records  of  orders,  and  no  collections  are  made. 
The  only  deposit  of  fund's  is  for  the  expenses 
of  the  office,  amounting  usually  to  about  $250, 
which  is  sent  from  the  treasury  in  New  York. 
The  salaries  of  salesmen  and  rent  of  [570] 
bffice  are  paid'  directly  from  the  Connecticut 
office.     A  stock  of  samples  is  kept,  but  no 


other  goods.  The  salesmen  take  orders,  which 
are  subject  to  approval  by  the  home  office  in 
Connecticut,  and  the  goods  are  shipped  di- 
rectly from  Connecticut  to  the  customer. 
The  contract  of  sale  is  completed  in  Connecti- 
cut, where  the  title  passes.  This  description 
of  the  place  maintained  by  the  corparation  • 
in  Boston,  and  the  character  of  business 
transacted  there  shows  sometliing  outside 
interstate  commerce.  A  fixed  abode  has  been 
established,  which  is  used  as  the  headquarters 
for  its  New  England  business.  It  is  almost  a 
necessary  inference  from  the  maintenance  of 
an  **office  and  salesroom"  with  one  permanent 
salesman,  that  customers  resort  thither  in 
considerable  numbers  for  the  purpose  of  ex- 
amining samples  and  placing  orders.  It  rea- 
sonably may  be  assumed  that  here  also  are 
fixed  all  the  terms  of  a  very  substantial  num- 
ber of  sales,  and  that  the  only  thing  required 
to  complete  the  transaction  is  the  bald  ap- 
proval by  the  company  at  its  home  office.  It 
is  not  only  a  permanent  home  for  the  cor- 
poration for  the  carrying  on  of  its  New  Eng- 
land sales  business,  but  it  has  many  of  the 
characteristics  of  a  local  salesroom.  The 
stock  of  samples  kept  on  hand  is  large  enough 
apparently  to  require  the  constant  attendance 
of  one  salesman.  It  was  said  by  Mr.  Chief 
Justice  Waite  in  Robbins  v.  Shelby  County 
Taxing  Dist.  120  U.  S.  489,  at  page  500.  V 
S.  Ct.  692,  30  U.  S.  (L.  ed.)  489,  "I  cannot 
believe  that  if  Robbins  had  opened  an  office 
for  his  business  within  the  Taxing  District, 
at  w*hich  he  kept  and  exhibited  his  samples,  it 
would  be  held  that  he  would  not  be  liable  to 
the  tax,  and  this  whether  he  stayed  there  all 
the  time  or  came  only  at  intervals."  These 
words  were  used  in  a  dissenting  opinion. 
But  they  embody  a  thought  by  way  of  hy- 
pothesis which  evidently  was  regarded  as  too 
plain  to  be  challenged. 

FivY!  salesmen  are  attached  to  these  Massa- 
chusetts headquarters;  one  stationed,  there 
permanently;  while  four  others  also  travel 
throughout  New  England.  New  England  is 
a  perfectly  well  understood  geographical  term 
which  includes  Connecticut,  the  domiciliarv 
State  of  the  corporation.  Since  the  agreed 
facts  show  that  the  travelling  salesmen  at- 
tached to  the  Boston  office  "cover**  Connecti- 
cut as  well  as  the  other  New  England  States, 
it  follows  that  this  local  domicil  is  used  in 
part  at  least  for  the  transaction  of  business 
between  the  Cheney  [571]  Brothers  Cdinpany, 
domiciled  in  Connecticut,  and  other  residents 
of  Connecticut.  Apparently  the  orders  from 
residents  of  Connecticut  are  registered,  copied 
and  forwarded  to  the  Connecticut  office  of 
the  corporation  through  the  Boston  office. 
Such  orders  may  he  taken  by  the  travelling 
salesmen  from  ■  purchasers  in  Connecticut  or 
at  the  salesroom  directlv  from  Connecticut 
customers  who  go  there  in  person.     Plainly, 
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the  sale  and  delivery  of  goods  by  a  Connecti- 
cut corporation  to  a  citizen  of  Connecticut 
does  not  become  interstate  commerce  merely 
because  the  order  may  have  been  transmitted 
through  a  sales  agency  of  the  corporation 
located  in  Massachusetts.  This  especially  is 
true  where  the  sale  is  consummated  in  Con* 
necticut  by  acceptance  of  the  order  and  the 
passing  of.  the  title  in  Connecticut,  as  is  said 
in  the  agreed  facti^  to  be  the  course  of  busi- 
ness. Lehigh  Valley  R.  Co.  v.  Pennsylvania, 
145  U.  S.  192,  12  S.  Ct.  806,  36  U.  S.  (L.  ed.) 
672 ;  United  States  Express  Co.  v.  Minnesota, 
223  U.  S,  335,  341,  32  S.  Ct.  211,  56  U.  S. 
(L.  ed.)  459.  That  there  is  nothing  incon- 
sistent with  this  conclusion  in  Hanley  v, 
Kansas  City  Southern  R.  Co.  187  U.  S.  .617, 
23  S.  Ct.  214,  47  U.  S.  (L.  ed.)  333,  is  es- 
tablished by  Ewing  v.  Lieavenworth,  226  U.  S. 
464,  33  S.  Ct.  157,  57  U.  S.  (U  ed.)  303. 

Some  of  these  circumstances  singly  are 
enough  to  show  that  the  place  maintained  by 
Cheney  Brothers  Company  in  Boston  was  not 
used  exclusively  for  interstate  commerce. 
Combined  together,  they  lead  to  the  conclu- 
sion that  it  is  not  entitled  to  prevail  in  this 
proceeding.  GThe  recognition  of  the  existence 
of  the  corporation  in  Massachusetts  to  the 
extent  here  shown,  by  permitting  it  to  main- 
tain an  office  for  the  general  use  of  its  em- 
ployees, agents  and  customers  and  the  storage 
and  display  of  sampleB  of  its  products,  "was 
a  matter  dependent  on  the  will  of  the  State," 
who  could  affix  to  the  favorable  exercise  of 
its  volition  the  conditions  set  forth  in  the 
corporation  excise  tax  law.  Pembina  Consol.> 
Silver  Min.  etc.  Co.  v.  P^ansylvania,  125  U.  S. 
181,  186,  8  S.  Ct.  737,  31  U.  S.  (L.  ed.)  650; 
New  York  v.  Roberts,  171  U.  S.  658,  19  8. 
Ct.  58,  43  U.  S.  (L.  ed.)  323;  Reymann 
Brewing  Co.  v.  Brister,  179  U.  S.  44.5,  21  S. 
Ct.  201,  45  U.  S.  (L.  ed.)  269;  Horn  Silver 
Min.  Co.  V.  New  York,  143  U.  S.  305,  12  S.  Ct. 
403,  36  U.  S.  (L.  ed.)  164;  Atty.-Gen.  v.  Bay 
SUte  Min.  Co.  99  Mass.  148,  96  Am.  Dec.  717. 
The  record  reveals  nothing  to  bring  this  cor- 
poration within  any  of  the  exceptions  to  this 
general  rule  discussed  in  McCall  v.  California, 
136  U.  S.  104,  10  S.  Ct.  881^  34  U.  S.  (L.  ed.) 
392;  Norfolk,  etc.  R.  Co.  v.  Pennsylvania,  136 
U.  S.  114,  10  S.  Ct.  958,  34  U.  S-  (14.  ed.) 
394,  and  kindred  cases. 

10.  The  Lc^ston  Monotype  Machine  Com* 
pany,  organized  iinder  the  laws  of  Virginia, 
manufacturers  machinery  at  its  factory  in 
[572]  Philadelphia,  Pennsylvania.  It  main- 
tains an  office  in  Boston,  where  there  arc  a 
manager  and  office  manager  and  four  inspec- 
tors, all  of  whom  act  as  salesmen.  The  ma- 
chines are  all  sold  on  orders. subject  to  can- 
cellation within  seven  days  sent  to  the  home 
office  in  Philadelphia  and  accepted  there  be- 
fore becoming  operative,  and  thence  the  -ma* 
chines  are  ^hipped  directly  to  the  purchasers 


with,  a  bill  of  lading  delivered  by  the  local 
bank  to  the  purchaser  when  he  makes  his 
initial  payment.  Stock  to  replace  and  to 
repair  broken  parts  of  the  njiacliines  is  kept 
constantly  on  hand  at  the  Boston  office  and  is 
replenished  weekly  from  Philadelphia.  From 
this  stock  in  Boston  parts  are  supplied  by 
direct  sale  for  about  half  the  repairs  made 
on  the  company's  machines  in  New  England, 
amounting  to  about  $12,000  per  year.  The 
keeping  and  sale  of  this  sifbck  in  Boston  is 
an  inducement  to  the  trade  to  buy  these 
machines.  The  petitioner's  competitors  keep 
no  such  stock  of  parts.  These  facts  show  the 
transaction  of  a  very  considerable  local  or 
intrastate  business  as  distinguished  from  its 
interstate  commerce.  While  there  may  be 
economies  of  management  or  adrertising  ad- 
vantages arising  from  it  in  conjunction  with 
the  interstate  business  of  the  company,  there 
is  no  necessary  or  inherent  connection  be- 
tween the  two.  Because  the  interstate 
commerce  may  not  be  profitab.le  except  in  con- 
nection with  local  business  does  not  so  inter- 
lock the  two  that  they  are  inseparable.  The 
protection  afforded  by  the  Federal  Constitu- 
tion to  interstate  commerce  against  State  ex- 
cise taxation  does  not  go  to  the  extent  of  per- 
mitting one  engaged  in  interstate  commerce 
to  compete  in  local  business  free  from  lia- 
bility to  an  excise  to  the  State  merely  for  the 
sake  of  greater  profit,  or  even  of  making  the. 
difference  between  profit  and  loss  in  the 
business  as  a  whole.  Plainly  this  local  busi- 
ness of  replacing  broken  parts  is. conducted  in 
a  manner  wholly  distinct  from  the  interstate 
business.  The  distinction  is  not  whether  a 
profit  is  made  by  the  .conjoining  and  a  loss 
suffered  by  separating  the  intrastate  and  the 
interstate  commerce,  but  whether  the  nature 
of  the  business  is  such  that  the  company  is 
free,  to  renounce  the  domestic  business  if 
it  chooses  and  still  conduct  its  interstate 
commerce.  That  which  was  said  in  Baltic 
Mill.  Co.  y.  Massachusetts,  231  U.  S.  68« 
34  S.  Ct.  15,  58  U.  S.  (L.  ed.)  127,  at  page 
86  is  aptly  expressive  of  the  situation  dis- 
closed on  this  petition,  namely,  "It  iS'  ap- 
parent" that  the  corporation  "is  carrying  on 
a  purely  [573]  local  and  dosMstic  business 
quite  separate  from  ,  its  interstate-  transac- 
tions. That  local  and  domestic  business,  for 
the  privilege  of  doing  which  the  State  has 
imposed  a  tax,  is  real  and  substantial  and 
not  so  connected  with  interstate  commerce  as 
to  render  a  tax  upon  it  a  burden  upon  th^ 
interstate  business."  This  case  also  is  gov'> 
erned  by  Atty.-Gen.  ▼.  Eleetric  .Storage  Bat- 
tery Co.  188  Mass.  239,  3  Ann.  Cas.  631,  74 
N.  E.  467,  where. the  facts  were  nearly  iden- 
tical. It  there  was  said  by  Knowiton,  C.  J., 
at  page  241,  "While  the  statute  is  inappli- 
cable to  any  business  or  place  which  betongs 
entirely  to  interstate  commerce,  it  is  applica- 
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ble  to  the  defendant,  a  corporation  engaged 
in  interstate  commerce,  which  has,  at  the 
sbme  time,  a  place  of  business  for  other  pur- 
poses. The  principle  has  been  recognized  re- 
peatedly by  the  Supreme  Court  of  the  United 
States  in  similar  cases.  -  Osborne  v.  Florida, ' 
1C4  U.  S.  650,  17  S.  Ct.  214,  41  U.  S.  (L.  ed.) 
586;  Pullman  Co.  v.  Adams,  189  U.  S.  420,  23 
S.  Ct.  494,  47  U.  S.  (L.  ed.)  877."  Singer 
Sewing  Mach.  Co.  v.  Brickell,  233  U.  S.  304, 
34  S.  Ct.  493,  58  "U.  S.  (L.  ed.)  974. 

11.  The  Locomobile  Company  of  America,  a 
West  Virginia  corporation,  is  authorized  to 
manufacture,  buy,  sell  and  d^al  in  automobiles 
and  to  carry  on  general  business.  Its  factory 
is  in  Bridgeport,  Connecticut,  where  its  busi- 
ness is  the  manufacture  and  sale  of  automo- 
biles. In  Boston  it  occupies  an  office, 
salesroom  and  repair  shop  for  the  purpose  of 
repairing  cars  of  its  own  make  and  second 
hand  cars  taken  in  exchange  for  its  own  make. 
It  occupies  a  large  building  and  employs 
thirty  persons,  ten  of  whom  are  in  the  salelB 
and  office  department  and  twenty  in  the  re- 
pair departknent.  Its  method  of  conducting 
its  sales  of  new  cars  is  for  orders  to  be  taken 
by  its  Boston  agent  and  transmitted  to 
Bridgeport,  whence  cars  are  shipped  to  the 
Boston  ageiit,  who  makes  deliveries  in  accord- 
ance with  orders.  It  does  not  appear,  more- 
over, that  separation  of  an  automobile  for  a 
particular  purchaser  is  made  until  the  car 
reaches  Boston,  although  no  shipments  of 
cars  are  made  into  Massachusetts  ^'except  cars 
used  in  fulfilment  of  orders  .  .  .  previously 
given  and  approved."  In  two  thirds  of  the 
sales  of  Bew  cars  the  purchaser  pays  the  en- 
tire price  in  cash  on  or  before  the  delivery 
of  the  car,  while  in  the  remaining  third  "the 
company  accepts,  as  a  part  of  the  consid- 
eration, a  car  of  whatever  make,  previously 
used  by  the  purchaser."  The  company  main- 
tains at  its  place  of  business  in  Boston  a 
used^ear  department,  where  it  sells  cars  of 
its  own  and  other  makes  [574]  taken  as  part 
consideration  in  the  sale  of  new  cars.  A 
stock  of  such  cars  is  constantly  kept  for  sale. 
The  business  of  the  used-car  department  for 
the  year  during  which  the  excise  in  question 
was  levied  amounted  to  $41,000  out  of  a  total 
business  of  $246,000  done  by  the  company  in 
Boston  during  the  same  period.  The  peti- 
tioner also  keeps  in  its  Boston  repiair  shop 
a  stock  of  repair  parts  used  in  repairing  its 
own  make  of  cars  wheiher  sold  in  Boston  or 
elsewhere.  Hie  repair  stock  kept  on  hand 
amounts  to  $6,000-  and  the  repairs  made  annu- 
ally to  $7,600.  Testimony  was  offered  to  the 
effect  that  this  was  the  usual  course  of  busi- 
ness of  all  automobile  companies  and  that  an 
abandonment  of  either  the  used-car  business  or 
tlie  repair  business  would  impair  the  sales 
of  new  cars.  This  narration  of  facts  makes 
it  plain  that  this  petitioner  is  carrying  on  a 


very  considerable  local  and  domestic  business 
quite  separate  and  distinct  from  its  interstate 
business.  The  petitioner  contends  that  this 
domestic  business  is  inseparable  from  its  in- 
terstate commerce  and  hence  that  it  is  beyond 
the  control  of  the  statute.  It  was  said  in 
Pennsylvania  R.  Co.  v.  Knight,  192  U.  S.  21, 
at  28,  24  S.  Ct.  202,  48  U.  S.  (L.  ed.)  325, 
that  ''many  things  h&ve  more  or  less  close  re- 
lation to  interstate  commerce,  which  are  not 
properly  to  be  regarded  as  a  part  of  it."  The 
repair  part  of  this  company's  business  comes 
within  the  facts  before  the  court  in  Atty.-Gcn. 
V.  Electric  Storage  Battery  Co.  188  Mass. 
239,  3  Ann.  Cas.  631,  74  N.  E.  467,  and  is 
concluded  by  that  decision.  Moreover,  the 
sale  of  second  hand  automobiles  is  a  business 
by  itself.  In  effect  the  taking  of  a  second 
hand  machine  as  part  payment  for  an  new  one 
is  an  investment  of  part  of  the  proceeds  of 
the  sale  of  the  new  car.  The  keeping  of  these 
cars  in  stock  and  making  sales  from  them  is 
a  domestic  business  and  is  not  interstate 
commerce  nor  inseparably  connected  with  it^ 
There  is  ground  for  the  argument  that  the 
transactions  as  to  the  new  automobiles  being 
shipped  to  its  agent  in  Boston  and  separated 
and  delivered  to  ihe  several  purchasers  there 
and  paid  for  there  do  not  constitute  inter- 
state commerce,  but  sales  from  a  local  stock 
replenished  by  shipments.  Apparently  there 
is  or  may  be  no  apportionment  of  any  par- 
ticular automobile  until  it  is  made  by  the 
agent  in  Bostbn,  for  the  other  may  not  identi- 
fy a  specific  machine.  See  Caldwell  v.  North 
Carolina,  187  U.  S.  622,  23  S.  Ct.  229,  47  U. 
S;  (L.  ed.)  336.  But  it  is  not  necessary  to 
discuss  nor  decide  this  point  for  the  other 
branches  of  this  company's  business  which 
have  [575]  been  described  are  domestic  and 
separate  from  this  if  it  be  assumed  to  be  in- 
terstate. This  case  comes  plainly  within  the 
principles  established  in  S.  6.  White  Dental 
Mig.  Co.  V.  Com.  212  Mass.  35,  Ann.  Cas. 
1913C  805,  98  N.  E.  1066,  231  U.  S.  68,  34 
S.  Ct.  15,  68  U.  8.  (L.  ed.)   127. 

12.  The  Northwestern  Consolidated  Milling 
Conrpany  is  a  corporation  organized  under 
the  laws  of  Minnesota.  It  is  authorized  by 
its  charter  among  other  things  to  manufac- 
ture and  sell  flour.  Its  mill^  are  locate  in 
Minnesota.  It  maintains  a  Boston  office 
which  has  charge  of  the  business  bf  the  com- 
pany in  New  England  ■  atid  a  part  of  New 
York.  Sixteen  travelling  salesmen  are  con- 
nected with  the  office,  seven  of  whom  are  de- 
voted to  the  Massachusetts  '  trade.  These 
salesmen  take  orders  for  flour  and  other  grain 
products  from  retailers.  These  orders  are 
turned  over  to  the  nearest  wholesale  dealer, 
and  the  petitioner  has  nothing  further  to  do 
with  them.  The  situation  is  that  the  salesmen 
in  the  employ  of  the  manufacturer  are  solicit- 
ing business  for  the  wholesaler  by  whom  they 
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are  not  employed.  The  Vvholesaler  fills  from 
his  stock  the  orders  given  by  the  retailer, 
through  these  salesmen  and  the  retailer  pays 
iiim.  lliese  transactions  are  wholly  between 
ilie  domestic  wholesaler  and  the  domestic  re- 
tailer. The  wholesalera  buy  their  stock  from 
the  petitioner  by  order  to  the -Boston  office. 
Such  orders  are  sent  to  the  petitioner  in 
J>utfalo  or  Minneapolis,  and  the  goods  aris 
shipped  to  Hie  wholesaler.  In  no  case  is  there' 
any  approval  of  orders  by  the  home  office. 
One  half  of  the  sales  from  the  Boston  office 
are  for  delivery  in  Massachusetts.  The  peti- 
tioner keeps  on  hand  in  Boston  a  small  stock 
from  which  It  makes  saled  for  delivery  in 
Massachusetts.  Tlie  major  part  of  the  peti- 
tioner's business  ill  Massachusetts  is  furnish- 
ing salesmen  to  act  as  agents  for  the  domestic 
wholesalers  in  soliciting  orders  f^om  domestic 
retailers.  This  is  in  substance  the  business 
of  providing  agents  for  the  wholesalers.  The 
business  done  by  the  wholesaler  and  the  re- 
tailer is  a  domestic  business.     The  business 

r 

of  the  petitioner  is  chiefly  in  aid  of  this  do-  ' 
mestic  business,  and  partaikes  in  no  respect 
of  interstate  commerce.  The  motive  which 
influences  the  petitioner  in  undertaking  this 
business  is  inconsequential  in  determining 
whether  it  constitutes  interstate  connnerce. 
The  fact  that  a  natural  result  may  be  to  in- 
crease the  sales  of  the  petitioner  to  the  whole- 
salers is  an  immaterial  circuinstance.  It  is 
too  remote  [576}  from  the  actual  business  of  • 
the  petitioner's  salesiiien  to  make  that  inter- 
state commerce.  Its  sales  of  goods  directly 
from  local  stock  is  also  domestic,  and  not 
interstate  in  character.  '  There  is  strong 
ground  for  the  argument  that  this  company 
also  might  be  subject'  to  the  excise,  because 
the  orders  from  wholesalers  are  received  and 
accepted,  and  the  transaction  in  substance 
consummated  at  the  Boston  office.  But  is  is 
not  necessary  to  pass  upon  this  point,  because 
the  manifestly  domestic  business  of  the  ]peti- 
tioner  of  very  considerable  proportions  ren- 
ders it  subject  to  the  excise  tax. 

In  none  of  the  cases  considered  under  para- 
graphs 9  to  12  both  inclusive  of*  this  opinion 
is  the  intrastate  business  more  intimately  con- 
nected  with  interstate  commerce  than  in  Allen  . 
v.  Pullman's  Piilace  Car  Co.  191  U.  S.  171, 
24  a  Ct.  39,  48  tJ.  S.  (L.  ed.)  134;  Pullman 
Co.  V.  Adams,  T89  U.  S.  420,  23  S.  Ct  494, 
48  U.  S.  (L.  ed.)  134;  Osborne  v.  Florida,  1G4 ' 
U.  S.  650,  17  S.  Ct.  214,  41  U.  S.   (L.  ed.) 
585;  Pennaylvania  R.  Co.  v.  tCnight,  19^  tJ: 
8.  21.  24  S.  Ct.  202,  48  U,  S.    (L.  ed.)   325;  ' 
Browning    r,    Wavcross,    233    U.    S.    16,    34 
S.  Ct.  578,  68  U.  S.  (L.  ed.)   828,  in  each  of 
which  it  was  held  that  the  two  were  separable  ' 
for  purposes  of  a  State  excise  on  the  domestic 
business. 

13.  The  Copper  Kange  Company  is  organ- 
ized under  the  lawB  of  Michigan.     Its  arti- 


cles of  association  state  that  "the  place  where 
the  business  office  of  this  corporation  is  locat- 
ed, without  the  limits  of  the  State  of  Michi- 
gan, is  Boston,  Massachusetts."  This  peti- 
tioner is  a  "holding  company"  whose  chief 
asset  is  stock  in  a  foreign  copper  mining  cor- 
poration, and  it  also  holds  the  stock  and  bonds 
of  a  Michigan  railroad  and  certain  mineral 
lands.  It  transacts  no  commerce  either  here 
or  elsewhere.  Its  activities  in  Massachusetts 
consisted  in  receiving  monthly  dividends  from 
its  stock  in  foreign  corporations  and  deposit- 
ing them  in  Boston  banks,  and  the  payment 
of  these  receipts,  less  officers'  salaries  and 
erpensee,  to  its  stdckholders  by  v;ay  of  divi- 
dends. Substahtially  its  entire  capital  stock 
is  owned  by  the  Copper  Range  Consolidated 
Company,  whose  treasurer  is  also  the  treasur- 
er of  the  petitioner.  Its  directors'  meetings 
are  held  three  or  four  times  a  year  in 
Boston,  and  its  annual  stockholders'  meet- 
ing is  also  held  there.  It  declares  and 
pays  dividends  several  times  annually.  The 
president  and  treasurer  are  residents  of 
Massachusetts,  and  it  keeps  its  '  corporate 
records  '  and  financial  books  of  account 
hete.  It  does  not  appear  expressly,  but  it 
fairly  is  inferable  from  the  fact  that  its 
treasurer's  office  is  here  and  its  [577]  ac- 
coiihts  are  kept  here,  that  its  assets  also  are 
kept  here.  The  only  question  involved  in  this 
case  is  whether  the  petitioner  is  doing  busi- 
ness in  this  Commonwealth.  Apparently  the 
main  business  of  the  corporation  Is  conducted 
in  Massachusetts.  A  holding  company  com- 
monly has  no  biisiness  exbept  the  holding  of 
its  directors'  and  stockholders'  meetings,  the 
receipt  of  dividends  and  other  income,  the 
payment  of  its  salaries  and  clerical  and  office 
expenses  and  the  distribution  of  its  profits 
among  its  stockholders.  All  of  these  functions 
are  transacted  in  Massachusetts.  It  is  signifi- 
cant of  the  view  which  the  petitioner's  in- 
corporators'had  of  its  relation  to  Boston  that 
they  stated  in  their  articles  of  association 
that  its  business  office  outside  of  Michigan 
was  at  Boston.  It  hardly  could  be  contended 
that  this  was  not  a  business,  corporation.  It 
belongs  to  no  other  class  of  corporations 
known  to  the  law.  The  performance  of  these 
functions  in  this  Commonwealth  constituted 
a  doing  of  business  within  the  Commonwealth. 
McCbach  v.  Minehill,  etc.  Haven  R.  Co.  228 
U.  S.  295,  33  S.  Ct.  419,  67  U.  S.  (L.  ed.) 
842,  manifestly  is  distinguishable.  The  place 
where  these  activities  are  carried  on  property 
may  be  termed  a  usual  place  of  business. 
Although  the  legal  domicil  of  the  petitioner 
is  in  Michigan,  its  substantial  home  appears 
to  be  in  this  State,  where  its  essential  cor- 
porate faculties  are  exercised.  The  exaction 
of  a  license  fee  for  the  transaction  of  these 
corporate  functions  is  within  the  power  pf 
the  State.    Pullman  Co.  v.  Adams,  189  U.  S. 
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420,  422.  23  S.  Ct.  494,  47  U.  S.  (L.  ed.) 
877;  Baltic  Min.  Co.  v.  Massachusetts,  231 
U.  S.  08,  34  S.  Ct.  15,  58  U.  S.  (L.  ed.)  .127. 
14.  The  Champion  Copper  Company  is 
organized  under  the  laws  of  Michigan,  to 
mine,  smelt  and  refine  copper  and  other  min- 
erals, and  to  sell  the  same.  Its  articles  of 
association  state  that  the  ^'place  where  tlie 
business  office  of  this  corporation  is  located, 
without  the  limits  of  the  State  of  Michigan, 
is  Boston,  Massachusetts."  It  owns  a  copper 
mine  in  Michigan,  where  its  copper  is  mined. 
Its  product  is  sold  exclusively  through  a  sell- 
ing agent  in  New  York  which  represents  the 
petitioner  only  with  respect  to  making  the 
contracts  of  sale  and  the  collections  from 
purchasers  and  remitting  the  proceeds  U>  the 
treasurer  of  the  petitioner.  Deliveries  under 
contracts  of  sale  are  exclusively  under  the 
direction  of  the  petitioner's  treasurer.  The 
petitioner  maintains  its  treasurer's  office  in 
Boston  for  the  purpose  of  general  [578]  direc- 
tion of  the  deliveries  of  copper  in  accordance 
with  contracts  made  by  its  sales  agent,  and 
for  the  purpose  of  informing  its  sales  agent 
as  to  amounts  of  copper  to  be  sold  and  the 
prices,  and  for  the  necessary  bookkeeping  in 
connection  with  sales  and  deliveries,  and  for 
the  deposit  of  funds  received  from  all  sources 
in  Boston  and  other  banks,  the  payment  of  its 
office  expenses  and  salaries  of  its  officers,  and 
the  distribution  of  dividends  among  its  stock- 
holders. The  president  and  treiisurer  have 
their  offices  in  Boston,  and  five  of  its  seven 
directors  reside  in  Massachusetts,  where  also 
directors'  meetings  are  held  during  the  year. 
At  such  meetings  reports  are  submitted  and 
dividends  declared  and  votes  passed  authoriz- 
ing the  execution  of  deeds,  conveying  rights 
of  way  and  other  easements  in  land  in  Michi- 
gan. The  company's  mine  in  Michigan  is  by 
vote  of  its  board  of  directors  under  the  ex- 
clusive management  of  a  general  manager 
resident  in  Michigan.  But  the  general  man- 
agement and  control  of  all  the  business  and 
property  of  the  petitioner  is  vested  i^  its 
directors.  This  summary  of  the  transactions 
of  the  petitioner  in  Boston  shows  that  it  is 
transacting  business  there  which  is  not  inter- 
state commerce.  The  articles  of  association 
manifest  a  purpose  to  maintain  a  business 
office  in  Boston.  The  functions  performed  by 
the  president,  treasurer  and  directors  are  such 
as  commonly  are  essential  to  the  operation  of 
a  business  corporation.  A  considerable  por- 
tion of  the  business  transacted  in  Boston  re- 
lates to  matters  quite  unrelated  to  interstate 
commerce.  It  may  be  an  interesting  question 
whether  a  foreign  corporation  can  select  any 
place  attractive  from  financial,  economic,  or 
other  reasons,  and  establish  there  the  manage- 
ment of  all  its  interstate  commerce,  and  seek 
immunity  from  any  license  for  this  privilege 
under  the  commerce  clause  of  the  Federal  Con- 


stitution, when  there-  is  no  direct  connection 
between  such  place  and  its  interstate  com- 
merce. We  do  not  understand  that  McCall  v. 
California,.  136  U.  S.  104,  10  S.  Ct  881,  34 
U.  8.  (L.  ed.)  392  and  Norfolk,  etc.  R.  Co. 
'v,  Pennsylvania,  136  U.  S.  114,  10  S.  Ct.  958, 
34  U.  S.  (L.  ed.)  394,  go  to  this  extent.  But 
it  is  not  necessary  to  discuss  this  question 
nor  to  determine  whether  the  exercise  by  the 
treasurer  over  the  sales  agent  and  the  other 
instrumentalities  of  sale  constitutes  interstate 
commerce,  Baltic  Min,  Co.  v.  Com.  207  Mass. 
381,  387,  93  N,  E.  831;  U.  S.  v.  E.  C,  Knight 
Co.  156  U.  S.  1,  16  8.  Ct.  249,  39  U.  S.  (L. 
ed.)  325,  because  apart  from  these  considera- 
tions the  corporate  activities  [579]  conducted 
at. Boston  constitute  a  doing  of  business  which 
has  no  direct  relatiou  to  commerce.  The 
entire  corporate  potentiality  dwells  in  the 
Boston  office.  Its  executive  officers  are  there. 
The  responsibility  for  its  management  as  a 
corporation  rests  upon  those  whose  headquart- 
ers are  there.  Respecting  the  effects  of  oar 
excise  law  upon  such  a  state  of  facts,  the 
language  of  Pombina  Consol..  Silver  Min.  etc. 
Co.  v.  Pennsylvania,  125  U.  S.  181,  8  S.  Ct. 
737,  31  U.  S.  (L.  ed.)  650,. at  page  184,  is  ap- 
posite: "It  only  exacts  a  license  tax  from 
the  corporation  when  it  has  an  office  in  the 
Commonwealth  lor  the  use  of  its  officers, 
stockholders,  agenta,  or  employees. 
The  exaction  of  a  license  fee  to  enable  the  cor- 
poration to  have  an  office  for,  that  purpose 
within  the  Commonweal^  is  clearly  within 
the  competency  of  its  Legislature."  Baltic 
Min.  Co.  V.  Massachusetts,  231  U.  S.  68,  34 
S.  Ct.  15,  58  U.  S.  (L.  ed.)  127. 

15.  The  White  Company  is  an  Ohio  corpora- 
tipn,  organized  to  manufacture  and  sell 
automobiles.  Its  manufactory  is  in  Ohio.  It 
admits  that  it  has  a  real  and  substantial  local 
and  domestic  business.  Its  petition  raises  no 
question  under  the  commerce  clause  of  the 
Federal  Constitution,  but  it  avers  that  it  is 
denied  the  equal  protection  of  the  laws.  Such 
protection  is  assured,  to  it,  by  the  Constitu- 
tions both  of  this  Commpnwealth  and  of  the 
United  States.  Its  contention  rests  on  these 
facts.  After  1903  (when  .St.  1903,  c  437,  § 
75,  was  in  force)  and  before  1909  it  acquired 
land  in  Boston,  and  built,  thereon  a  seven 
story  building  of  ^teel,  brick  and  concrete. 
It  was  especially  adapted  for  use  as  a  garage, 
and  gasoline  tanks,  elevators  and  a  turntable 
were  installed,  the  total  investment  approxi- 
mating $175,000.  Adjoining  property  was 
acquired  and  remodelled  and  adapted  for  an 
automobile  service  station.  This  latter  estate 
has  not  been  occupied  for  several  years,  nor 
leased  or  sold,  although  it  has  been  for  lease 
or  sale.  The  license  fee  exacted  by  the  laws 
of  the  Commonwealth  from  foreign  corpora- 
tions has  been  made  more  onerous  by  the  stat- 
ute of   1909.     The  petitioner  contends  that 
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these  facts  brin^  it  within  the  principU  estttV 
lished  by  Southern  R.  Co,  v.  Greene,  216  U. 
S.  400,  17  Ann.  Cub.  1247,  30  8.  Ct.  «87,  54 
V.  S.  (L.  ed.)  538.      ' 

The  ireal  estate  acquired  by  this  petitionter 
is  of  a  kind  adapted  to  a  very  considerable 
and  increasing  business,   in   which   there   is 
general  competition.    The  storage  and' care  6t 
automobiles  and  the  performance  of  tfecessliry 
sertice  for  their  repair,  maintenance   [580] 
and  operation   is  a   widespread   business  in 
which  large  amounts  of  capital  are  invested 
and  considerable  numbers  of  persons  are  en^ 
gaged.    Such  establishments  kre  frequent  stib^ 
jects  for  lease  and  sale.    There  is  nothing  t6 
indicate  or  to  warraht  the  inference  that  the 
petitioner's  investment  in  real  estate  is  not 
readily  salable  at  reasonable  prices.    It  is  not 
property  of  a  nature  irretrievably  devoted  to 
a  limited  and  monopolistic  use,  and  not  read^ 
ily  available  either  for  other  valuable  uses  or 
to  other  persons  ready  to  devote  It  to  the 
same  uses  at  prices  fairly  equivalent,  subject 
to  the  general  vicissitudes  of  business  condi- 
tions, to  the  driginal  investment.  '  Th^'Greentt 
case  related   to  railroad   property,  which   is 
not  susceptible  of  use  for  any  other  purpo^ 
without  great  loss.     In'  that  opinion  It  wad 
said,  *'It  must  always  be  borne  in  mind  that 
property  put  into  railroad  tran^ortation  la 
put  there  permanehtty.  "  It  caiinot  be  With- 
drawn at  the  pleasure  of  the  investors.    .    .    . 
The  railroad  must  stay,  and,'  as  a  permanent 
investment,  its  value  to  its  owners  may  not 
be  destroyed."  216  U.  8.  at  page  414,  iiting 
Ames  V.  Union  Pac.  R.  64  fed.  165,  177.    In 
S.  S.  White  Dental  Mfg.  Co.  v.  Massachusetts, 
231  U.  S.  68,  34  S.  Ct.  15,  58  tJ/S.  (L.  ed.) 
127,  at  page   88,   it   was   said   reapectihg  a 
similar  contention:     "The  conditions  existing 
in  the  Southern  Railway  Co.  v."  Greene  case 
are  not  presented  here.     .   '.     .     We  do  not 
find  in  this  situation  an  acquisition  of  per- 
manent property,  such  as  was  shown  in  th^ 
Greene  case."     The  facts  in  the  case  at  bat 
are  indistinguishable  from  those  before  the 
court  in  that  case.     "Permanent  property,** 
as  these  words  were  used  in  the  opinion  In 
the  White  Dental  Company  case  referrihg  to 
the  Greene   case,   we   interpret   to   mean   at 
least  a  kind  of  property,  ownership  o>f  which 
is  inherently  necessary  for  the  establishment 
of  the  busines^  which  must  abide  in  the  same 
ownership,  and  which  cannot  in  the  ni^ture 
of  things' be  sold  in  the  general  market  so  as 
to  yield  a  fair  return  for  the  cost,  less  Its 
normal    depreciation.      At    all    .events,    the 
Greene  case  does  not  exonerate  tliis  petitioner 
from  liability   to  the  excise. 

Moreover,  there  is  nothing  to  indicate  that 
the  purchase  of  real  estate  and  the  construc- 
tion of  a  building  were  indispensable  features 
of  its  initial  admission  to  do  business  here. 
It  is  common  knowledge  that  business '  like 
Ann.  Cas.  1916C. — 15. 


that  of  the '  petitioner  often  is  obndueted  on 
lenfled  property.  There  is  a  wide  difference 
between  [681]  bntiaess  of  tlMit  sprt  and  the 
operation  of  a  railroad,  which'  imperatively 
requires  a  roadbed  and  track. 

The  •  c<inoltlsion  here  reached  seems  to  be 
supported  also  by  Hammond  Paeking  Go. 
n  Arkansas,  212  U.  S.  322,  15  Ann.  Oas.  645, 
29  S.  Ct  370;  S3  U.  S.  (U  ed;)  ^30;  Security 
Mut.  L.  Ins.  Go.  v.  Prewttt,  20^  U.  &  246, 
6  Ann.  Gas.  317,  ^6  S.  Ct.  (W9,  40  U.S.  (L; 
ed.)  1013,  and  Waters^Pierce  OU  Go.  v» 
Texas,  177  U;  8.  28,  20  &  Ct.  5^,  44  U.  S. 
(L.  ed.)  657. 

What  has  been  said  disposei  ci  all  f^e  cases. 
It  is  not  ikecessary  to  follow  in  detisnl  the 
•umerous  requests  fdr  rulings.  86- fat  aa 
they  apply  to  any  ol  the  cases,  the  material 
principles  to  which  they  call'  attention  have 
been  discussed.  Let  entries  be  made  for  judg< 
ment  in  the  several  cases  as  follows^ 

Mareoni  Wireless  Telegraph-  Company  of 
America  u  Geaunon^ealth, 

Decree  for  the  petitioner  with  oosfa.>  ■. 
'  Fodiahontat  Fuei  Company •  v.  CdnnDon^ 
wealthy  •     :        .    !  .    .  :  \    U". 

'  '         Decree- iar  ike  petitioner  ^Joith'4xi9Wi 
■  Cheney    Brothers' Company    v^   Cdmaaom 
wealth,  Petition  diknvieeed  with  OQ&te.    ' 

•  Laaston    Moii0type   Macfaihe   Gom^kny  •  v. 
Commonwealth,  f.  ■    .     :, 

Petition  diemieaed  with  eoete: 

liooomobile  Company  of  Ameriea  '-<v^  Com* 
mon  wealth,      Petition  dd^mieeed  with'coeie. 

NoVthwest^ni  Consolidated  Milling  '  'Cam* 
pany  v,  Commonweiilih, 

PetitioHdwiniieeed  vHth  ebet^  • 

'.  Copper  Range  Cbmpany  v.  Comm6nwealfch; 

'Pietvti9n  iHemiesed  taith  C09i»)    • 

'  Champion   Gcfpp^r  Cotopany  ^.    Cemhion* 

wealth.  Petition  disnUeeed  with  eoete. 

White  Company  v.  Commonwealth, 

P0titi(m  diemieeed  with  coite,    ' 


HOVE,. 

Hatrap^l  Qf  Taxpajeir  to  Question  Va- 
lidity of  Tax. 

The  decisions  discudstng  the  estoppel  of  A 
taxpayer  to  question  the  validity  of  a  tax 
turn,  to  a  gi'eat  extent,  on  the  facts  dis^ 
closed  in  each  case.  In  the  reported '  case, 
a  company  which  had  complied  with  one 
section  of  a  law  is  held  not  to  be  estopped 
from  contending  that  it  did  not  come  within 
the  purview  of  another  section  of  the  bamci 
law  which  subjected  certain  corporations  to 
an  excise  tak  laid  on  them  for  the  privilege 
of  doing  business  in  the  state.  There  seems 
to  be  no  other  case  similar  in  facts. 

It  has  been  held,  however,'  that  as  tlit^  tax 
of  each  year  is  separate  and  distinct*  froni 
that  of  previous  years  iL  person  who  \iMt  p^ld 
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a  certam  tax  is  not  estopped  to  deny  the 
validity  of  the  same  tax  in  some  subsequent 
year.  Carpent^  v.  Central  Ckuvington,  119 
Ky.  785,  81  S.  W.  919,  26  Ky.  L.  Kep.  430; 
Matter  of  Wood,  24  Misc.  661,  54  N.  Y.  S. 
30,  reversed  on  other  grounds  35  App.  Div. 
363,  ^  N.  Y.  S.  978,  reversal  affirmed  163 
N.  Y.  606,  67  K  E.  1128.  And  where  it 
appears  that  a  person  has  no  taxable  property 
in  a  municipality  he  is  not  estopped  to  main- 
tain an  action  to  recover  a  tax  paid  under 
protest  to<the  municipality  merely  because  he 
failed  to  Appear  before  a  board  of  review 
to  correct  the  assessment.  Rice  v.-  Mudcegon, 
160' Mich.  679,  114  N.  W.  661.  The  same  is 
true  where  the  property  on  which  taxes  are 
paid  under  protest  is  later  found  not  to  be 
subject  to  taxation  and  the  taxes  therefore 
void.  Woodmere  Cemetery  Assoc,  v.  Spring* 
wells,  130  Mich.  466,  90  N.  W.  277,  9  Detroit 
Leg.  N.  119. 

It  has  been  held  that  a  person  who  in 
previous  years  has  failed  to  make  true  state- 
menta  tor  the  taxing  authorities  as  to  the 
amount  of  his .  taxable  property  is  not 
estopped  by  such  conduct  to  maintain  an 
action  t<»  recover  taxes  aasessed  wrongfully 
against  him  during  a  current  year.  Douglas 
County  V.  Lane,  76  Kan.  12,  90  Pac.  1092. 
<  In  .  Langworthy  v.  Dubuque,  13  la.  86, 
it  appeared  that  by  an  amendatory  act  the 
limits  of  a  city  were  inereased  by  about  six 
thousand  acres,  and  the  owners  of  certain 
lands  included  in  this  added  area  brought 
suit  to  restrain  the  city  from  oolleoting  taxes 
which  had  been  levied  thereon.  It  was  held 
that  they  were  not  estopped  from  contesting 
the  right  of  the  city  to  tax  their  property 
even  though  the  testimony  at  the  trial  tended 
to  show  that  the  o<Hnp1aiaants  had  voted  at 
the  municipal  election,  and  had  paid  taxes 
on  the  property  SAsessed  in  prior. years  (some- 
times with  a  protest)  and  also  had  prayed 
for  improvements,  some  of  which  were  grant- 
ed. 

It  has  been  held,'ln<ai^  action  by  a  collec- 
tor of  taxes  of  the  city  of  C  to  recover  taxes 
as8^8S(^d  oh  the  pcirsonat  property  of  thb  de- 
fendant's testator,  where^he  defense  was  non- 
residence  of  the  testator,  that  the  defendants 
were  not  estopped  to  deny  the  residence  of 
the  testator  in  the  city  of  C  by  reason  of  the 
fact  that  they  had  given  a  notice  in  writing 
to  the  assessors  of  the  city,  on  which  the 
latter  in  no  way  relied,  that  they  had  paid 
over  the  estate  of  the  testator  to  the  trustees 
appointed  under  the  will  and  tliat  they  had 
no  property  whatever  in  their  possession  as 
executors,  or  because  of  the  further  fact  that 
in  offering  the  will  of  the  testator  for  pro- 
bate they  had,  in  their  petition  to  the  court, 
described  him  as  R  who  had  dwelt  in  C  and 
the  decree  of  the.  probate  court  based  on  the 
petition  described  hiip  as  ''late  oV*  the  sam^ 


city.  Dallinger  v.  Richardson,  176  Maas.  77| 
67  N.  £.  224. 

In  New  York  v.  Thirty-Fourth  St.  Cross- 
town  R.  Co.  137  App.  Div.  644,  122  N.  Y.  S, 
344,  it  appeared  that  a  street  railway  com- 
pany had  leased  its  line  to  a  second  company 
which,  operated  the  railway  and  paid  a  five 
per  cent,  gross  tax  yearly  as  required  by  law. 
The  lessor  company  never  ran  any  cars  over 
the  line  after  the  lease  but  made  reports  to  a 
city  comptroller  which  indicated  that  it  waa 
still  operating  the  road.  In  an  action  by  the 
city  to  recover  from  the  lessor  company  a 
tax  of  five  per  cent,  of  its  gross  business  it 
was  held  that  the  company  was  not  estopped 
to  deny  that  it  did  not  operate  the  road,  be- 
cause the  city  had  not  been  induced  in  any 
way  to  change  its  position  by  reason  of  the 
action  of  the  company  in  continuing  to  file 
reports  after  it  had  ceased  to  do  any  busi- 
ness. 

In  Leach  y.  Rolettte  County,  29  N.  D.  593, 
161  N.  W.  768^  it  appeared  that  taxes  had 
been  paid  to  a  county  on  land  by  the  holder 
of  a  tax  certificate,  and  that  subsequently  a 
suit  by.  the  United  States  government  had 
resulted  in  a  decree  setting  aside  the  taxes 
on  the  ground  that  the  land  in  question  be- 
longed to.  it  and  not  to  the  county  from  which 
the  taxpayer  had  derived  his  titl^.  In  a  suit 
by  an  assignee  of  .the  taxpayer  for  a  refund 
of  the  taxes  paid  by  him,  under  a  statute 
which,  allowed  a  recovery  in  a  case  where  a 
sale  of  land  was  declared  void  by  a  judgment 
of  cpurt,  it  was  held  that  the  plaintiff  was 
not  estopped  to  mi^intain  the  action  because 
his  assignor  bad  not  defended  the  suit  by  the 
federal  government  wherein  the  taxes  were 
set  asidi^. 

Where  a  person  pays  taxes  on  a  parcel  of 
land,  the  description  of  which  has  been 
changed  several  times  by  the  assessors,  he  is 
not  estopped  to  question  the  validity  of  a  tax 
on  the  lapd  when  described  as  lot  10  block 
4  assessed  in  the  name  ol  ''Konresident*' 
where  it  appears  that  at  the  time  this  assess- 
ment was  laid  he  had  paid  taxes  on  land 
described  as  lots  8  and  9  block  4,  even  though 
at  auother  subsequent  time  he  had  paid  a 
tax  on  ,the  land  described  as  lots  9  and  10 
block  4.  Mayot  v.  Auditor  General,  140 
Mich.  593,  104  N.  W.  I?,  12  Detroit  Leg.  N. 
279. 

On  the  other  hand  it  h^s  heen  lield  that 
where  a  horse  belonging  to.  a  delinquent  tax- 
payer is  seised  to  pay  a  tax,  and  the  taxpayer 
brings  an  action  of  replevin  to  recover  the 
animal,  but  pays  the  tax  after  the  commence- 
ment of  the  suit,  the  doctrine  of  estoppel  ap- 
plies and  he  will  not  be  allowed  to  assert  at 
the  trial  that  the  tax  is  illegal.  Bushby  t. 
Koland,  39  Ind.  234. 

So  where  a  corporation  reported  to  a  state 
comptroller  that  iis  capital  stock  was  $150,- 
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000,  which  includes  $100,000  preferred  stock, 
and  the  certificates  representing  the  preferred 
stock  might  be  considered  either  as  obliga- 
tions of  debt  or  as  contributions  of  capital 
to  the  compliny,  it  was  held  that  in  a  pro- 
ceeding to  determine  the  liabilily  ol  the  cor- 
poration to  a  franchise  tax  the  company  was 
estopped  to  assert  that  the  money  represented 
by  the  preferred  certificates  did  not  consti- 
tute a  part  of  its  capital  stock.  People  ▼. 
Miller,  180  N.  Y.  16,  72  N.  E.  626,  affirming 
94  App.  Div.  664,  88  N.  Y.  S.  197. 

In  Phillips  T.  Payne,  92  U.  8.  130,  23  U. 
S.  (L.  ed.)  049,  it  appeared '  that  an  act  of 
(  otigress,  which  was  in  violation  of  the  Con- 
stitution, authorized  a  plebiscite  of  the  citi- 
zens of  a  certain  county  on  the  question  as 
to  whether  they  wished  their  county  to  be 
ceded  from  the  United  States  to  the  state  of 
Virginia.  They  voted  in  the  affirmative  and 
for  a  period  of  twenty-five -years  Virginia's 
title  to  and  possession  of  the  ceded  territory 
had  been  undisputed,  and  she  had  exercised 
complete  jurisdiction  over  it.  In  an  action 
brought  by  a  resident  of  the  ceded  area  to 
recover  taxes  levied  on  him  by  the  duly  eLsct- 
ed  authorities  therein,  which  he  had  paid 
under  protest,  it  was  held  that  -he  was 
estopped  from  raising  the  question  as  to  the 
validity  of  the  cession  of  the  county  to  the 
state  of  Viiginia  as  he  could  not,  mder  the 
circumstances,  vicariously  raise  »' question, 
or  force  on  the  parties  to  the  compact,  an  is- 
sue which  neither  of  -themi  desired  to  make. 

It  has  beeii  held  that  where  a  railroad  com* 
pany  had  done  a  telegraph  business  in  eon- 
nection  with  its  railroad,  bat  had  a  fnuichise 
to  operate  a  railroad  only,  it  would  be 
estopped  to  d«iy  that  it  had  authority  to  do 
a  telegraph  business,  in  a  suit  brought  by  it 
to  recover  taxes  paid  by  the  company  under 
a  statute  which  provided  that  a  8ta4»  Board 
of  Equalization  "Shall  ...  in  each  year 
assess  at  its  actual  value  the  franchise  and 
all  other  property  within  the  state  of  all 
.  .  .  telegraph  or  telephone  companies." 
Minneapolis,  etc.  R.  Co.  v.  Oppegard,  18  N. 
D.  1,  118  N.  W.  830.  To  the  same  effect  see 
Southern  R.  Co.  v.  Coulter,  113  Ky.  657,  68 
8.  W.  873,  24  Ky.  L.  Rep.  203«  In  Minne- 
apolis, etc.  R.  Co.  V.  Oppegard,  supra,  the 
court  said:'  "The  plaintiff,  having 'Carried 
on  a  general  tel^raph  business ^  in  connection 
with  its  railroad  tyusiness,  cannot  be  heard  to 
now  sav  it  had  iio  franchise  or  authoritv  to 
do  a  telegraph  business,  for  the  purpose  of 
defeating  a  tax  levied  upon  its  property  that 
was  used  independently  of  any  railroad  busi- 
ness, and  so  used  for  compensation.  Tlie  ac- 
tual existence  of  a  franchise  from  the  state 
becomes  immaterial,  inasmuch  as  the  plain- 
tiff has  actually  assumed  one.  To  permit  it 
to  defeat  a  tax  now,  on  the  ground  that  •  it 
^>as  no  franchise  or  authority,  as  a  matter  of 


fact,  to  do  a  telegraph  -business,  would  be 
permitting  it  to  take  advantage  of  its  own 
wrong.  The  company  will  no^  now  be  heard 
to  assert  the  fact  that  it  had  no  authority  to 
do  a  telegraph  business.  The  company  is 
estopped  from  showing  such  fact  by  reason 
of  having  assumed  and  asserted  that  authori- 
ty. The  tax  will  be  upheld,  not  as  levied 
upon  an  actual  or  assumed  franchise,  but 
upon  the  ground  that  the  plaintiff  ha^ 
estopped  itself  from  asserting  that  it  had 
BO  franchise." 

Where  a  company  is  permitted  to  operate 
steam  cars  along  certain  city  thoroughfares 
and  acquiesces  in  the  view  that  the  streets 
are  public  by  dedication,  and  asserts  no 
other  right  to  use  them  than  by  the  per- 
mission of  the  city,  the  company  is  estopped, 
in  an  action  to  test  the  right  of  the  city  to 
assess  a  tax  on  this  right  to  use  the  streets  as 
a. special  franchise,  to  claim  that  the  streets 
are  not  public.  People  v.  State  Board  of 
Tax  Com'rs,  160  App^  Div.  771,  146  N.  Y.  S. 
112,  affirn^^'  oidtt.79:  Mi6«k  J34,«Ua  N.  Y. 
S.  722. 
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Tauies  —  BefiuiA  af  lUocftl  Tmi; 

Under  Code,  §  1417,  providing  that  the 
board  of  supervisors  shall  direct  the  ^treasurer 
.to  refund  taxes  erroneously  paid  or  illegally 
exacted,  the  board  must  first  ascertain  wheth- 
er the  taxpayer  is  entitled  to  reimburscinent, 
and,  having  done  so,  it  is  the  treasurer's 
duty  to  repay  from  the  particular  funds  into 
which  the  taxes  have  gone  the  amount  of 
the  illegal  exaction. 

Mandamus  to  Compel  Refundinc* 

Code,  §  1417,  providing  that-  the  board  of 
supervisors  shall  direct  the  treasurer  to  re- 
fund taxes  erroneously  or  il legally^  exacted, 
is.  mandatory,  and  the  board  of  supervisor 
may  in  a  proper  case  be  required  oy  man- 
damus to  order  the  treasurer  to  repay  the 
taxes  illegally  collected. 

Same. 

Under  Code,  g  4341,  providing  for  writ  of 
mandamus  to  compel  an  inferior  body  br 
tribunal  to  execute  a  duty  imposed  by  law, 
a  writ  of  mandamus  is  the  proper  remedy  to 
compel  the  board  of  ^supervisors  to"  perform 
a 'duty  imposed  by  law. 
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Voluntary  Payment. 

Under  Code,  §  1417,  providing  for  the  re- 
turn of  taxes  erroneously  or  illegally  exacted 
and  paid,  it  is  no  defense  that  the  tax^ 
were  paid  voluntarily. 

[See  94  Am.  St.  Rep.  425,  439.] 

Pajment  under  Unconstitntional  Sttat- 
nte. 

Taxes  paid  under  a  statute  subsequently 
declared  unconstitutional  by  the  federal  Su- 
preme Court  may  be  recovered  back  under 
Code;  §  1417,  providing  for  the  return  of 
taxes  illegally  exacted;  for  the  statute  was 
unconstitutional  at  the  time  of  enactneient, 
and  the  fact  that  it  was  not  imm^iAtely 
declared  so  does  not  deprive  the  taxpayer 
of  the  right  to  reimbursement. 

[See  generally  6  R.  C.  L.  tit.  Constitutional 
LcnCf  p.  117.] 

Same. 

Moneys  collected  as  taxes  under  an  uncon- 
stitutional statute  may  be  recovered  back 
under  Code,  §  1417,  providing  for  the  return 
of  taxes  illegally  paid  or  exacted;  such 
moneys  being  regarded  as  taxes. 

Payskant  nnder  Mistake  of  Iaw. 

Under  Code,  §  1417,  requiring  the  return 
of  taxes  illegally  or  erroneously  exacted  or 

Eaid,  taxes  paid  under  a  mistake  of  law  may 
e  recovered. 

Estoppel  of  Taxpayer  to  ReeoTor  Baek 
Tax  —  Listing  Property  for  Taxation. 

Wb^^  t>laiiitl0,  purcManettD  an  aneonati- 
tutional  -jataUtte^  li«ted  and  pa>^  taxes  upon 
property  which  was  not  subject  to  taxation, 
the  listing  of  the  property  does  not  estop 
plaintiff  from  asserting  the  illegality  of  the 
exaction  and  rocoveriug  the  paymefnt. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Pottawattamie 
county;    ApTHUBy  Judge. 

Action  for  mandamus.  Commercial  Na- 
tional Bank  o£  Council  Bluffs  et  al.«  plain- 
tiffs, and  Board  of  Supervisors,  et  al., 
defendants.  Judgment  for  plaintiffs.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.    Afpib&ced. 

Frank  J.  Oapell,  D.  E,  Stuart,  Oeorge  Cos- 
Bon  and  ,C.  A,  Rohbin^  for  appellants. 
Reed  d  Robertson  for  appellees. 

*  I 

<  *  *  « 

[602]  Ladd,  J. — Plaintiff,  as  its  name  indi- 
cates, is  a  national  banking,  association  and 
9ues  for  itself  and  in  behalf  ol  its  stockhold- 
ers. The  stockholders  also  are  made  party 
plaintiffs.  The  shares  of  stock  were  regularly 
assessed  under  Sec.  1322  of  the  Code  in  each 
of  four  successive  years  beginning  [503] 
with  1907  and  taxes  levied  thereon  and  puid 
by  the  bank.,  On  January  19,  1911,  the  stat- 
ute mentioned  was  declared  invalid  for  that 
it  was  in  violation  of  Seo.  5219  of  the  revised 
stcttutes  of  the  United  States  prohibiting  any 
discrimination    in    fovor   of   oilier   moneyed 


capital  in  the  hands  of  individual  citixens  of 
the  state,  which  comes  in  competition  with 
tlie  business,  of  national  banks.  Estherville 
First  Nat.  Bank  .v.>  JSstherville^  150  la.  95, 
120  N.  W.  475.  In  virtue  of  this  decision, 
neither  the  shalres  nor  the  capital  of  national 
banks  were  assessable  under.  tii9.  laws  of  this 
state.  On^  May  «,  1912,  .and  afier  the  Uxes 
had  been  diattibuted  to  the  several  funds  for 
which  collected,  the  plaintiff  bank  for  itself 
and  stockholders  made  a  .written  demand 
upon  the  board  of  supervisors  to  direct  the 
county  treasurer  to  refund  the  several  sums 
exacted  and  ooileoted  by  faim  as  taxes  levied 
as  aforesaid  on  the  shares  of  capital  stock; 
and  as  aucli  demand  was  rejected,  thia  suit 
in  mandamus  wae  begun  to  eompel  the  said 
board  to  so  direot  the  treasurer.  Plaintiff 
relies  on  Seo.  1417  of  the  Code,  providing 
that  "The  board  of  supervisors  shall  direct 
the  treasurer  to  refund  to  the  taxpayer  any 
tax  or  portion .  thereof  found  to  have  been 
erroneously  or  illegally  exacted  or  paid  with 
all  interest  and  costs  actually  paid  thereon.*' 
The  dalendant  resisted  on  several  grounds 
which  will  appear  aa  we  proceed. 

I.  The  manifest  design  of  this  statute  is 
that  the  .board  of  supervisors  first  ascertain 
whether  the -taxpayer  is  entitled  to  be  reim- 
bursed for  taxes  illegally  or  erroneously  ex- 
acted aad  if  60>  that  the  treasurer  be  di- 
rected to  repay  the  sitme  from  the  aeveral 
funds  to  -^hich  these  have  passed.  Such  was 
the  interpretation  given-  in  Ipiwa  R.  Land  Co. 
▼.  Woodbury  Co.  64  la.. 2X2,  19  N./W.  916, 
where  recovery  against  ithe  oounty  waa  de- 
nied, and  this  decision,  was  foUowed  in,  Eyerly 
V.  Jasper  County,  72  la.  149,  33  N.  W.  600. 
It  is  the  duty,  of  the  tr.eitsiM'er  only  to  repay 
from  the  particular  funds  ii^to  which  the 
taxes  have  gone  and,  when  necessary,  to 
ascertain  by  computation  the  [904]  amount 
to  be  taken  from  each.  Spencer  Dist.  Tp.  v. 
Riverton  DUt.  Tp.  56  la.  85,  8  N.  W.  784. 
The  result  attained  ia  the  restoration  of  the 
moneya  illegally  or  erroneously  paid  by  the 
taxpayer,  and  each  fund  icontinues  as  though 
these  had  never  been  eollected.  The  remedy 
is  pesfectv   * 

II.  The  duty  of  the  board  of  supervisors 
is  equally  explicit.. .  Having  aifcerti^ined  that 
the  taxes  have  been  iUegaUy  or  erroneously 
exacted  or  paid,  the  statute  prescribes  pre- 
cisely what  shall  be  done,  i.  q.^  the  board 
shall  direct  the  treasurer  to  refund  them  to 
the  •  taxpayer.  Such  an  orde^  is  essential  to 
repayment  by  the  treasurer  and  to  enter  it, 
in  a  proper  case,  is  the  mandatory  duty  of 
tlie  board  of  supervisors  That  there  is  no 
adequate,  remedy  at  law  sufficiently  appears 
from  the  cases  cited  and  aa  the  contention  is 
that  the  board  pf  supervisors  pmitted  a  duty 
the  pevforraance  of  which  the  law  enjoins, 
mandamus   is   the  proper   remedy.     Section 


COMMSRCIAL  KAT.  BAITK  y.  BOARD  OF  SUPERVISORS. 

16S  loica  501. 


22Sr 


4341,  et  seq^.,  CodejEyerly  v.  Jasper  County, 
Bupra ;  See  Beeeher  v.  Clay  Cotinty,  52  la. 
140,  2  N.  W.  1037;  The  Dubuque,  etc  Jt.  Co. 
y.  Webster  County,  40  la.  10. 

III.  The  "tax^  were  Toluntarily  paid  as 
contended,  but  this  fumiahes  no-  objection  to 
refunding  under  this  statute.  Laumafk  t. 
Des  Moines  Coiknty,  29  la.  310;  Richards  v. 
Wapello  County,  48  la.  607;  Isbeil  v.  Oratw- 
ford  County,  40  la.  102. 

Nor  is  there  anything  in  the  argument  that 
the  deelsion  declaring  the  taxing  statute  in* 
valid  should  not  operate  retroactively.  The 
statute  was  as  vulnerable  when  enacted  as 
when  denounced  as  void  in  Estherville  First 
Nat.  Bank  r.  Estherville,  supra,  and  nothing 
can  be  found  in  State  v.  O'Ndil,  147  la.  613, 
Ann.  Cas.  1912B  601,  126  N;  W.  464,  38 
L.R.A.(N.8.)  788,  to  the  contrary i  That  the 
statute,  though  at  all  times  void,  had  been 
unassailed  up  to  that  time  does  not  render 
the  previous  exactions  any  the  less  illegal, 
but  may  excuse  the  plaintiff  in  acquiescing 
therein. 

The  suggestion  that  the  moneys  paid  ought 
not  to  be  [505]  regarded  as  taxes  within  tlie 
meaning  of  tbe  statute  is  without  merit. 
They  were  levied  and  collected  through  the. 
exercise  of  the  taxing  power  of  the  state  and 
to  be  used  generally  as  -  other  taxes.  They 
were  paid  as  such,  and  to  hold  that  because 
illegally  exacted  moneys  so  paid,  are  not  con* 
templated  as  "tates"  in  the  statute"  qtioied- 
would  involve  a  refinement  of  resjonxng  not 
to  be  indulged  in.  In  referring  to  tax6s  as 
illegally  exacted,  -  rderdnce  necessarily  is  .had 
to  those  whkth  ought  not  to  have  been  col*" 
lected.  Kehev.  Blackhawk  County,  125  la. 
649,  101  N.  W.  281,  relied  on,  eoutains  noth« 
ing  to  the  contrary^  especially  as  there  was 
no  assessment  of  prdperty  in  that  case.  The 
point  Is  not  well  taken. 

IV.  Counsel  argue  that  inasmuch  a.s  the 
taxes  were  paid  under  mistake  of  law,  the  duit 
cannot  be  maintained.  That  this  is  the 
general  rule  goes  without  savingJ  Ahlcrs  v* 
Estherville,  130  la.  272,  104  N.  W.  453.  But 
Sec.  1417  of  the  Code  heretofore  quoted  ex- 
pressly declares  that  if  illegally  or  erroneous- 
ly exacted  or  paid,  the  treasurer  shall  be  di- 
rected to  refund.  Surely  if  the  assessment 
of  the  property  and  levy  of  taxes  thereon  was 
contrary  to  law,  beeanse  not  authorised  by 
a  valid  statute,  the  exiiction  of  the  taxes  so 
le\ied  would  be  illegal,  and  so  regardless  of 
the  view  thereof  ent^taihed  by  public  officers^ 

In  Dubuque,  etc.  R.  Co.  v.  Webster  County^ 
40  la.  16,  the  taxes  sought,  to  be  refunded 
had  been  properly  levied  but  the  plaintiff 
had  pc»d'  them'  under  the  mistaken  belief 
that  ft  had  title  to  the  property  taxed-  wheft 
in  fact  it  belonged  to  another.  In  denying 
relief,  the  court,  after  saying  that  reoDvery 
might  not   be  had  but  for  Sec.  762  of  the 


Revision^  continued:  "This  section  dees  not 
contemplate  an  error  of  judgmeat  as  to  the 
law  respecting  the  title  to  the  land,  commit* 
ted  by  the  taxpayer.  It  was  not  intended  to., 
protect  him  against  errors  or  mistakes  of  law 
committed  by  himself  but  sgainst  errors  and 
illegalities  committed  by  the  [506]  officers  of 
the  law  to  whom  is  entrusted  the  duties  of 
assessing^  levying  and  collecting  taxes." 

In    Kehe    v.    Blackhawk   County,    126    la. 
549,  101  N.  W.  281^  the  amount  for  which 
Kehe  Would*  have  been  liable  for  taxes  had 
he  not  withheld  his  property  from  taxation  • 
was  settled  by  him  with  the  tax  ferret  and 
paid  to  the  county  treasurer  without  .an  as- 
sessment having  been  made,  and  it  was  held 
that  thou^  the  statute  of  limitations  had 
run   against   a   portion   of   it   and   payment 
might  not  have  been  enforced,  still  as  pay- 
ment was  through  no  fault  of  the  officers,  but 
owing  to  an   error  on  his  part,  the  statute 
afforded   him    no   relief.     The   precise    point 
was  decided  in  Lanmah  v.  l>es  Moines  Coun- 
ty,  29   la.   310,   where   the   court   held   that 
taxes  paid  on  shares  of  the  capital  stock  of  a 
national  bank  should  be  refunded  under  Sec. 
762   of   the  Revision,   in   substance  like  the.. 
present  statute,  a  previous  decision,  Hubbard. 
v,  Joiinso^  County^  23   la.   130,  liaving  de- 
clared statutes  taxing  the  sam^  invalid  be- 
cause inconsls]tent  with  provisions  of  the  Na-. 
tional    Banking   Act.     The   mistake   of    law 
which  will  not  sustain  an  order  for  relief  is 
that,  of  plaintiff  alone;  the  illegality  or  error 
which  will  sustain  such  relief  must  be  that 
of  the  taxing  ofilcers;.  and  if  whfLt  they  do,, 
appiears  to  be  illegal. or  erroneous,  the  statute, 
in.  the  plainest  terms  requires  tha .  board  f4, 
supervisors  tp  refund  taxes  exacted  or  paid, 
by  reason  thereof.    The  collection  or  receipt 
of  taxes  on  property  which  Xhe  law  did  not. 
subject  to 'taxation  was  illegal  and  such  as 
the  statute  quoted .  contemplates  shall  be  re- 
funded. 

v.  Counsel  contend,  that  because  of  havipg 
listed  tbe  bank, stock  with  and  furnishing 
the  assessor  the  information  exacts  by  Soc. 
1322  of  the  Code  without  objection,  the  plain- 
tiff is  estopped  from  asserting  the, illegality 
of  the  taxes  subsequently  paid.  That  such  is 
the  rule  where  the  owner  voluntarily  lists 
taxable  property  for  assessment  and  taxation 
appears  from  Slimmer  v.  Chickasaw  County^ 
140  la.  448,  17  Ann.  Cas.  1028,  118  N..  W. 
779,.  But  such  a  subi^ission  of  property  not 
taxable  confers,  no  authority  on  the  t^ixing 
(607]  officers  to  assess  or  levy  a  tax  thereonj 
and  beiiig  without  authori^  so  to  do,  the 
taxpayer  cfinn^t  be  estopped  by  such  listing 
Irom  asaerting  such  want  of  authority  or  the 
illegality  of  taxes. l<;yied  and  collected  ther^r 
on.  In  such  a  case,  the  taxing  officers  cannot 
be  said  to  have  been  misled  by  what  the  tax- 
payer may  have  don^*,  for  they  are  chargeable 
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with  knowledge  of  the  law  and  must  be 
assumed  to  have  been  aware  of  the  inTalidity 
of  the  taxing  statute.  As  a  fact,  howeyer,  all 
were  laboring  tinder  a  misapprehension  in 
construing  the  statute  as  valid,  else  the 
shares  of  stock  would  not  have  been  assessed, 
and  this  statute  affords  a  remedj  to  those 
who  aid  the  assessor  and  promptly  meet  the 
apparent  demands  of  the  public  by  providing 
for  refunding  them  if  afterwards  they  are 
found  to  have  been  illegal. 

We  are  of  opinion  that  as  the  property  was 
not  taxable  lihc  doctrine  of  estoppel  ought 
not  to  be  applied.  The  decree  has  our  ap- 
proval and  is 

Affirmed. 
^     Decmer,  C^  J.,  Gaynor  and  Salinger,  JJ., 
concur. 


NOTE. 

Estoppel  of  Taxpajer  Returning  Prop- 
erty for  Taxation  to  Dispnte  Assess- 
ment Based  on  Return. 

The  cases  passing  on  the  question  whether 
a  taxpayer  who  returhs  property  for  taxation 
is  estopped  to  dispute  an  assessment  based 
on  his  return,  since  the  decision  in  Skinner 
V.  Chickasaw  County,  17  Ann.  Cas.  1028, 
assert  the  existence  of  Buch  an  estoppel.  See 
In  re  Bushnell,  215  Fed.  651,  654;  Dull  T. 
Le  Fevre,  222  Fed.  471,  474;  Millsaps  V. 
Traylor,  128  La.  1068,  66  So.  67T.  Tliis  rwle 
is  expressly  recognized  by  the  court  in  the 
reported  case  but  is  regarded  as  being  in- 
applicable to  the  case  of  a  complete  lack 
of  authority  in  the  taxing  officers  to  declfire 
any  asc^essment.  In  the  case  of  In  re  Bushnell, 
215  Fed.  651,  654,  the  rule  was  tersely  stated 
as  follows:  "If  there  is  no  competent  evi- 
dence from  which  it  may  be  found  that  the 
assessed  valuation  was  unjust  or  illegal,  a 
taxpayer  is  bound  and  estopped  by  his  own 
statements,  a«  to  the  nature,  title,  and  value 
of  his  property  (Waterbury  v.  0*Loughlin, 
79  Conn.  630,  66  Atl,  173;  Union  School  Dist. 
of  Guilford  v.  Bishop,  76  Conn.  696,  68  Atl. 
13,  66  L.R.A.  989,  37  Cyc.  994,  5  Cyc.  341)." 
In  that  case  it  appeared  that  certain  credi- 
tors of  a  bankrupt  disputed  the  taxes  as- 
sessed on  the  bankrupt's  property  on  the 
ground  that  they  were  excessive.  The  court 
said:  "It  was  shown  that  in  each  of  the 
years  mentioned  (excepting  1912),  the  bank- 
rupt returned  his  assessment  lists  to  the 
board  of  assessors,  subscribed  and  sworn  to 
by  him  in  person,  as  required  by  the  statute 
laws  of  Connecticut,  and  that  in  all  said 
lists  so  returned  the  amounts  employed  in 
merchandise  and  trade  were  set  forth  in  the 


same  amounts  that  the  trustee  now  dii^uteB. 
It  was  also  shown  that  the  original  assess- 
ment Usts,  including  the  personal  property 
of  the  bankrupt  and  the  items  and  amounts 
employed  in  merchsjidise  and  trade,  disputed 
by  the  trustee,  were  the  same  lists  aubecribed, 
verified  and  returned  by  the  bankcupt,  .  .  . 
If  the  bankrupt  from  1906  to  1911,  inclusive^ 
had  believed  that  the  assessments  were  too 
high,  the  statute  laws  of  the  state  afforded 
him  ample  remedy  £or  a  reduction  of  those 
assessments,  and  neither  he  nor  his  trustee 
can  now  complain  that  those  assessments  were 
excessive.''  And  in  Dull  v.  LeFevre,  222  Fed. 
471,  474,  it  was  said:  "And  the  rule  seema 
to  be  well  established  that  a  taxpayer  ia 
bound  and  estopped  by  his  own  statementa 
as  to  the  nature,  title,  and  value  of  his  prop* 
erty  made  in  the  list  which  he  returns  for 
taxation^  although,  of  course,  he  can  preju- 
dice no  one  else  by  listing  property  which 
he  does  not  own,  nor  can  he  make  such  a 
list  a  covenant  for  a  title."  In  that  case  it 
appeared  that  a  smelting  company  in  its 
tax  return  listed  certain  improvementa 
such  as  sawmill  smelting  plants  erected  on 
its  lands  as  personal  property.  Defendant 
a  purchaser  at  a  tax  sale  contended  that  the 
improvements  were  real  estate  and  that  tbe 
assessment  of  such  as  personal  property  was 
void.  But  the  court  said:  "These  improve* 
menta  having  been  fairly  and  honestly  aa- 
aessed  as  personal  property  by  direction  of 
the  corporation,  the  assessment  and  sale  must 
stand.'' 

In  French  ▼.  New  Boohelle,  141  App.  Div. 
8;  125  N.  Y.  S.  677,  as  in  the  reported  ease, 
it  was  held  that  a  taxpayer  was  not  testopped 
to  assert  the  invalidity  of  an  assessment 
which  was  so  improper-  in  manner  and  form 
as  to  be  totally  invalid.  And  in  Slade  v. 
Butte  County,  14  Cal.  App,  463,  112  Pac. 
485,  it  was  held  that  a  person  who  listed 
certain  property  purchased  from  the  state, 
but  the  title  to  which  in  fact  remained  in 
the  United  States  government,  was  not 
estopped  to  dispute  the  validity  of  the  tax. 
The  court  said:  "One  question  only  remaiua: 
Is  plaintiff  estopped'  ftom  asserting  the  in- 
validity of  the  assessment  because  he  filed 
with  the  assessor  a  verified  statement  of  the 
property  in  question  for  taxation  T  The  an- 
swer must  be  in  the  negative.  The  transac- 
tion lacks  the  necessary  elements  of  estoppel. 
Besides,  if  the  facts  bear  the  semblance  of 
estoppel,  they  show  the  state  to  be  the  great- 
er offehder,  for  it  was  through  the  promise 
of  the  state  that  the  land  could  be  acquired 
under  lieu  location  that-  plaintiff  and  his 
predecessors  parted  with  their  money.  It 
anyone  was  misled  it  was  the  plaintiff.^ 
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Marjland  Court  of  Appeals — March  19^  1914. 
iJ9d  Md.  1^2;  OO  AtU  983. 


Streets  —  Vacation  —  RisHt  of  Prop- 
erty Owner  to  Compensation. 

Under  Const,  art.  8,  §  40,  forbidding  the 
enactment  of  any  law  authorising  private 
property  to  be  taken  for  public  use  without 
just  compensation »  Code  Pub.  Loc.  Laws,  art. 
4,  §  6  (Laws  1898,  c.  123),  authorizing  the 
mayor  and  city  council  of  Baltimore  to  pro- 
vide for  laying  out,  opening,  closing,  etc.,  any 
street  in  such  city,  and  to  ascertain  the 
damages  caused  thereby  to  the  owner  of  any 
ground  or  improvements  for  which  he  ought 
to  be  compensated,  and  section  175  et  seq., 
providing  the  procedure  for  opening  and  dos- 
ing streets,  an  owner  of  property  abutting 
on  a  street  one  block  of  which  was  closed* 
but  not  abutting  on  the  portion  of  the  street 
so  closed,  and  whose  ingress  to  and  egress 
from  its  property  is  not  therefore  affected^ 
though  the  direct  approach  thereto  from  one 
direction  is  cut  off, '  requiring  a  more  cir- 
cuitous route,  is  not  entitled  to  damages.  ' 

[See  note  at  end  of  this  case.] 

Appeal  from  Baltimore  City  Court  i 
Stump,  Judge. 

Condemnation  proceeding.  Mayor  and  City 
Council  of  Baltimore  et  al.,  piainiiffs,  and 
German  Evangelical  Lutheran  Saint  Lucas 
Congregation  of  Baltimore  City,  defendant. 
From  judgment  rendered,  defendant  appeals. 
The   facts   are   stat^   in  the  opinion.     Ar- 

FIRMED. 

Edtcard  L.  Ward  for  appellant. 

Joseph  8,  GoldarMth,  Duncan  K.  Brent,  8, 
8.  Field  and  Benfamin  H.  MoKindUsM  for 
appellees. 

[143]  BOTD,  C.  J. — ^This  is  an  appcfal  from 
the  Baltimore  City  Court  granting  a  motion 
of  the  appellees  to  dismiss  the  appeal  of  the 
appelant  froni  the  actibn  of  the  Commission- 
ers for  Opening  [144]  Streets  in  the  City  of 
Baltimore.  The  Mayor  and  City  Council  of 
Baltimore  passed  an  ordinance,  known  as  No. 
387,  and  approved  on  the  16th  of  August, 
1909,  which  provided  for  the  elimination  of 
certain  crossings  at  grade  over  the  tracks  of 
the  6.  &  O.  R.  R.  Co.,  between  Camden  and 
Ostend  streets,  for  the  construction  and  maln^ 
tenance  of  bridges  and  approaches  carrying 


Lee  street,  Hamburg  street,  Stockholm  street 
and  Cross  street  over  the  tracks  of  said  rail- 
road, and,  amongst  other  things,  for  con- 
demning and  closing  certain  portions  of  a 
number  of  streets  named,  including  Henri- 
etta, between  the  east  side  of  Eutaw  and  the 
west  side  of  Howard  street.  It  was  the  same 
ordinance  which  was  before  this  Court  in 
Walters  v.  Baltimore,  etc.  R.  Co.  120  Md. 
044,  88  AtL  47,  46  L.R.A.(NJS.)  1128,  but 
a  wholly  different  question  is  now  presented. 

The  appellant  owns  a  property  on  the 
southwest  corner  of  Henrietta  and  Eutaw 
streets,  which  fronts  155  feet  on  the  former 
and  75  feet  on  the  latter-— running  from 
Eutaw  street  on  the  east  to  an  alley  20  feet 
wide  to  the  west.  The  lot  is  improved  by 
a  chnreh,  a  school  house  and  a  parsonage. 
The  appellant  contends  that  this  property 
will  be  greatly  damaged  by  the  closing  of 
this  part  of  Henrietta  street,  and  it  endeav- 
ored to  have  the  Commissioners  for  Opening 
Streets  allow  it  damages  for  the  injuricss 
thereby  sustained.  The  Commissioners  re- 
fused to  allow  any  damages  and  that  refusal 
resulted  in  the  appeal  to  the  Baltimore  City 
Court.  Considerable  testimony  waa  taken  in 
the  lower  Court  by  the  appellant,  tending  to 
show  that  its  property  waa  materially  depre* 
ciated  in  value  bfr  the  closing  of  the  part  of 
Henrietta  stree^-<~aithough  it  was  in  direct 
conflict  with  tiiat  offered  by  the  appellees; 
Thre  motion  to  diamSsa  the  appeal,  which  was 
granted  by  the  lower  Court,  was  as  follows: 
'*The  City  contends  that  the  appellant  has 
not  proved  any  damage  to  its  property  as  a 
consequence  of  the  closing  of  Henrietta  street^ 
between  the  east  side  of  Eutaw  street  and 
the  west  side  of  Howard  street,  of  such 
nature  as  to  entitle  it  to  any  award  in  this 
cafss,  and  therefore  prays  that  the  appeal  be 
dismissed." 

[146]  The  appellant's  property  does  not 
abut  on  the  portion  of  the  street  which  was 
dosed;  but  is  on  another  square  which  is 
bounded  on  the  north  by  Henrietta  street, 
on  the  east  by  Eutaw  streety  on  the.  south  by 
Hamburg  street  and  on  the  west  by  Warner 
street,  there  being  also  an  alley  20  feet  wide 
which  runs  from  Hamburg  to  Henrietta  street 
at  the  west  side  of  the  appellant's  property. 
The  part  of  Henrietta  street  which  is  closed 
is  east  of  the  intersection  of  Henrietta  and 
Eutaw  streets,  both  of  which  are  66  feet 
wide.  The  ingress  to  and  egress  from  the 
property  has  not  been  affected,  but  the  direct 
approach  to  it  from  the  east  by  way  of  Hen- 
rietta street  is  cut  off  and  requires  a  more 
circuitous  route.  There  were  10  or  12  tracks 
of  the  B.  ft  O.  R.  R.  Co.  which  crossed 
Henrietta  street  at  grade,  between  Eutaw 
and  Howard,  before  Henrietta  street  was 
closed.  The  access  from  •  the  north,  south 
and  we«t  have  not  been  affcctisd,  and  there 
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will  be  t^o  ov<?rhead  bridges  crossing  the  rail- 
road tracks  within  a  few  squaroB  of  the  prop* 
erty  when  the  proposed  improvement' is  <jom- 
pleted. 

When  the  location  of  the  appellant's  prop- 
erty is  borne  in  mind,  and  it  is  also  reraem'* 
bered  that  this  is  a  condemnation  proceeding 
into  which  the  appellant  has  come,  there  can- 
not be  much  difficulty  in  reaching  a  correct 
conclusion  under  the  decisions  of  this  and 
other  Courts.  The  prorisions  ol  section  4d 
of  Article  3  of  our  Constitution  tliat  the 
General  Assembly  ''shall  enact  no  law  au- 
thorizing private  property  to  be  taken  far 
public  use,  without  just  oompensation/'  etc., 
have  been  before  this  Court  many  times,  and 
although  the  Constitution  does  not  declare 
what  rigli^s  shall  be  regarded  as  property,  or 
what  shall  constitute  a  "taking''  within  its 
meaning,  there  arc  .deoisiotis  which  are  con* 
cluBive  of  those  questions.  In  the  familiar 
castf  of  CBrien  v.  Baltimore  Belt  R.  Co.  74 
Md.  363,  22  Atl.  141,  13  L.R.A.  126,  Chief 
Judge  Alvey^  in  delivering  the  opinion  of 
tho  Court,  said:  "In  such  case  as  this, 
therefore,  it  would  seem  to  be  clear,  both 
upon-  principle  and  authority,  that  there  is 
no  such  taking  of  private  property  for  public 
use  as  is«  contemplated  by  the  Constitution 
of  the  State;  and  hence  there  [146]  is  no 
ground  for  any  preliminary  proceeding  .  by 
way  of  '  condemnation."  O'Brien  was  the 
owner  of  a  lot  of  ground  and  improvementB 
thereon,  situate  on*  the  east  side  of  Howard 
street,  between  Camden  and  Lee  streets,  and 
conducted. there  a  livery  stable  business.,  Hi4 
bill  alleged  that  the  railroad  company  was 
about  to  dig  up  the  west  half  of  the  bed  of 
Howard  street,  in  front  of  his  property^  to  a 
depth  of  from  ten  to  tweuty^four  feet,  below 
the  then  surface  of  the  street;  that  it  waf -an 
open  cut  and,  when  made,  Howard  street,  h^- 
tween- Camden  and  Lee,  would  be  destroyed 
as  a  public  highway  to  the  extent  of  the  cut, 
and  devoted  to  the  exclusive  use  of  the.  rail* 
road  company.  The  plaintiff  sought  tt>  enjoin 
the  defendant,  and  the  case  was  before  thia 
*  Court 'on  an  appeal  from  an  order  refusing  to 
grant  the  injunction.  The  Court  referred  to  the 
Unquestioned  right  and  power  of  the  Lejfisla- 
tAire,  througii  the  agency  of  the  municipal 
government,  to  change  and  alter  the  grades 
of  >exiMin^  streets,  without,  liability  to  the 
abutting  owners  of  property  for  the  mere,  couf- 
sequeirtial  damages  that  may  be  suffered*  by 
t'cason  of  the  changed  condition  of  the  str^ete^ 
but  said  that  tliat  reason,-  applicable  to  th^ 
change  of  grade  .  and  the  improvement,  of 
streets  for  municipal  purposes,  did  not  apr 
ply  in  the  oase  of  a  g^ant  of  power  to  change 
the  grade  'of  and  occupy  the  street  witb 
steam  railroad  tracks,  by  a  railroad  company, 
having  no  connection  with- tlici  municipal  gov- 
ernments Notwithstanding  the  fact  tliat  that 
improvement  was  exclusively  by  and  for  the 


riiilmiad  company,  '  the  Court  announced 
the  OQivfqwn  stated  aboyc^  Ii^  fconaidering 
the  question  it  said :  ■  *'It  is  jipt  charged  that 
there  will  be  any  invasion  of  or  physical  in- 
terference with  any  part  of  the  plaiutiff^s 
lotf  .in  .^tii«  'CQvstruption  q£  th^  ^9^^"  The 
most  that  ho  claim^  lo^.i^  that  he  will  be 
deprived  of  the  full  use  of  the  street,  as  it 
now  exists,  and  that  his  property  will  be 
depreciated  in  value,  by  the  construction  of 
the  road.  This,  however,  is  but  an  injury,  to 
whatever  extent  it  niay  be  suffered,  of  an 
incidental  or  consequential  nature.  The  con- 
struction of  the  railroad  being  authorized  by 
competent  authority^  .it  cannot  be  treated  as 
a  [147]  public  nuisance,  and  no  right  of  ac- 
tion can  arise  against  the  company  before 
it  is  known  whether,  and  to  -what  extent 
damages  may  be  sustained  by  the  conatruction 
of  the  road  in  the  bed  of  the  street."- 

In  the  case  of  Garr'ett  V.  Lake  Roland  El. 
R.  Co.  79  Md.  277,  2^  Atl.  830,  24  L.R.A. 
396,  tlic  same  principles  were  announced  by 
Judge  McSherry.  Mr.  Garrett  was  the  owner 
of  unimproved  lots  fronting  436  {eet  on  the 
west  side  of  North  atreet>  whioh-  was  36 
feet  wide  between  the  curbs  and  60  feet  be- 
tween'the  building  lines.  The  railroad  com- 
pany erected  in  front  of  Mr.  Garrett's  prop- 
erty a  stone  abutment,  forming  an  incline 
plane,  to  carry  on  its  highest  side  the  iron 
superstructure  for  an  elevated  road,  and  to 
serve  on  its  surface,  as  the  northern  approach 
to  that  elevated  road.  It  was  83  feet,  2^ 
inches  in  length  and  15^  feet  in  width.  It 
started  at  the  street  grade  and  gradually 
rose  to  a  height  of  9  feet — leaving  a  space 
between  its  western  face  and  the  curb  line 
cohtignoua  to  Mr.  Garrett's  pifoperty  of  9 
feet.  Si  inchies.  The  erection  of  ^hat  frtrucr 
ture  .waa  held  not  to  be  a  takii^  of  private 
property  for  public  uAe 'within  the  meaning 
of  the  Constitution.  .  See  also  Poole  v.  Falls 
Road  Electric  B.  Co.  88  Md.  ^33,  41  Atl. 
1069. 

Those  cases  should  be  sufficient  to  dispose 
of  this  appeal,  unless  there  be  some  statute 
upon  which  the  appellant  can  rely.  In  each 
of  them  Ui^.a^  complained  of  was  exclusive- 
ly for  the  benefit  of  the  railroad  company 
proceeded  against,  and  the  municipality  had 
no  such .  interest  a^  it  has  in  .tb^  ejiecution 
of  thj#  ordinance.  We  will  not  no\y  stop  to 
consider  the  xlistinction  between  tJiis  case  and 
thos^,,  hj.  reason  of  the ,  fact  t^iat  this  is  a 
f;on^emnation  proceeding,., by  the  .city,  Tor 
even  if  Uie  railroad  company  was  conducting 
the  proceedings,  ,it  could  not  be  .said  that 
there  was  a  taking  of  the  appella^t^s  property. 
^,  Section  6  of  Artiple.  4,  entitled  City  of 
Baltimore,  of  Code  of  Public  Local  Laws 
(Baltimpre  Cil^;  Code,  1906,  section  6,  sub- 
section 26),,  gives  tlie  Ma^or.and, City.  Council 
power .  "To  pj:ovide  for  laying  out,  opening;, 
extending,  vridening,  straightening  or  closing 
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up,  in  Vfhole  or  in  part^  any  [148}  street^ 
square,  lane  or  alley  within  the  bounds  ol 
said  city,  whieh  in  itd  opinion  the  public 
welfare  or  conveniene^  may  require,"  and 
then  continues:  '^To  provide  for  ascertaining 
whether  any,  and  what  amount  in  value,  of 
damage  will  be  eaused  thereby,  and  what 
amount  of  benefit  will  thereby  acofrue  to  the 
owner  or  possessor  of  any  ground  or  improve- 
ments within  or  adjacent  to  said  city,  for 
which  said  owner  or  possessor  ought  to  he 
eompenaaiedt  or  ought  to  pay  a  compensation, 
and  to  provide  for  assessing  or  levying,  either 
generally  on  the  whole  assessable  property  of 
said  eity,  or  specially  on  the  property  of  per- 
sons benefited,  the  whole  or  any  part  ol  the 
damages  and  expenses  whioh  it '  shall  ascer- 
tain will  be  incurred  in '  locating,  opening, 
extending,  widening,  straightening  or  closing 
up  the  whole  or  any  part  of  any  streets,*'  etc 
Then  section  175  (Baltimore  City  Charter) 
provides  that  whenever  the  Mayor  and  City 
Council  shall  by  ordinance  direct  the  Com- 
missioners for  Opening  Streets  to  lay  out, 
open,  extend,  widen,  straighten  or  close  up, 
in  whole  or  part,  any  street,  etc.,  the  Com- 
missioners "shall  ascertain  whether  any  and 
what  amount  of  value  in  damages  will  there- 
by be  caused  to  the  owner  of  any  right  or 
interest  in  any  ground  or  improvements  with- 
in or  adjacent  to  the  City  of  Baltimore,  for 
which,  taking  into  consideration  all  the  ad- 
vantages and  disadvantages,  such  owner 
ought  to  he  compenaated.^*-        ' 

Section  175  and  the  succeeding  sections 
provide  the  procedure  by  which  streets, 
squares,  lanes  or  alleys'  can  be  laid  out, 
opened,  etc.,  and  -cannot  be  construed  as 
intended  to  allow  damages  which  were  not 
previously  allowed.  The  part  of  section  6 
which  is  qnoted  above  was  passed  in  1838, 
Chapter  226,  and  was  codified  as  section  837 
of  Article  4  of  Code  of  Public  Local  Laws  of 
1860.  The  same  language  was  continued  in 
section  806  of  that  Article  of  Code  of  1888. 
The  Mavor  and  Council  of  Baltimore  had,  uii- 
der  the  authority  so  given,  passed  an  ordi- 
nance prescribing  the  manner  of  proceeding  in 
opening,  closing,  etc.,  streets,  as  early  as  1841, 
[149]  (Alexander  v.  Baltimore,  5  Gill-  (Md.) 
383,  46  Am.  Bee.  630),  and  when  the  prefletft 
charter  was  adopted,  the  provisions'  of  section 
175  were  in  that  ordinance;  Baltimore  City 
Code  of  1893,  Article  48,  section '6;  but  not- 
withstanding the  provisions  of  section  6 
have  been  in  the  charter,  and  those  df  section 
175,  in  the  ordinance  passed  in  pursuance  of 
the  charter,  for  so  many  years,  we  have  been 
cited  to  no  case,  and  are  aware  of  none,  which 
justifies  the  contention  of  the  appellant  that 
in  a  condemnation  proceeding  for  opening, 
closing,  etc.,  streets,  damages  can -be  allowed 
for  a  property  situated  as  that  of  the  ap- 
pellant is.     On<  the  <k>ntrary,  the  cases  of 


O'Brien  v.  Baltimore  Belt  R.  Oo.  GArrett 
▼.  Lake  Roland  £1.  R.  Co.,  and  Poole  v.  Falls 
Road  Electric  R.  Co.,  cited  above,  were  -  de- 
cided while  those  provisiona  were  in  lull 
force,  and '  no  reference  to  them  was  made. 
Moreover,  by  the  terms  of  the  statute,'  the 
Commissioner  a  are  only  entitled  to  allow  the 
damage  "for  which,  taking  into  consideration 
all  advantages  and  disadvantages,  9uch  otoner 
ought  to  be  compensated"' — ^meaning,  of 
course,  such  as  he  ought  to  be  compensated 
for  under  the  established  rules  of  law  and 
practice  in  such  oases. 

As  illustrating  how  other-  Courts  have  re- 
garded the  provisions  bf  statutes  in  buch 
cases,  we  will  refer  to  some  of'  their  decisiaos. 
Smith  V.  Boston,  7  Cuah.  (Masa.)  ^54;  Castle 
V.  Berkshire  County,  11  Gray  (Mass.)  26, 
and  Davis  v.  Hampshire  County,  15S-  Mass. 
218,  26  N.  £.  848,  11  L.RvA.  750,  were  decided 
when  tliere  was  a  statute  >  in  Maasachtfaetts 
which  provided  that,  '^In  estimating  the  dam- 
ages sustained  by  any  person  in  his  property, 
by  the  laying  out,  altering  or  discontinuing 
of  any  highway,  the  jury  shall  take  into 
consideration  all  the  damages  done  to  the 
complainant,  whether  by  taking  his  property, 
or  by  injuring  it  in  any  way,"  but' that 
language  was  not  deemed  aafficient  by  the 
Supreme  Court  of  Massachusetts'  to  entitle 
an  owner  te*  compensation  for  depredation 
of  his  property  which  did  not  immediately 
abut  upon  the  part  of  the  highway  which 
was  vacated.  In  Cram  v.  Laoonia,  71  N.  H. 
41^  57  L.R.A.  282,  and  51  Atl.  635,.  the  stat- 
ute: in  force  [ISO]  was^  "the  danmgea  sus- 
tained .  •  4  by  the  disoontinnance  o<-  a 
highway  >.  .  .  may  be  assessed,'?  etc.  The 
Colitt  said:  'Taken  literally,  this  statute  is 
broad  -  enough  to  allow  damages  ior  all  in^- 
juries,  whether  special  or  general.  But  it 
has  been  limited  by  conatruction,  In.  ancmrd- 
ance  with  the  principle  alveady  stated"-— 
which  was  that  only  such  damages  as  are 
not  common  to  the  publK>  but  are  peculiar 
and  special,  and  the  direct  result  of  the  dis- 
continuance may  be  allowed.  In  Enders  v. 
Friday,  78.X:eb.  510,  15  Ann.  Cas.  686,  111  N. 
W.  140,  the  statute  bad  th>»  proviaion :  ^'Ppd- 
vided,  that  all  damages  sustained  by  the 
citizens  olthe  eity  or  village,  or  of  the  •owners 
of  the  property  therein,  shall  be  ascertained 
in  auch  manner  ai  shall -be  provided  by  ordi- 
nance;" in  East.  St.  Louie  v.  O'FJynn,  110 
111.  200,  10  K.  ^.  305,  and  59  Am.  Rep.  795, 
the  statute  provided:  "Where  prcrperty  is 
damaged  by  the  vacating  or  dosing  of, any 
street  or  alley,  the  same  shall  be  ascertained 
and  paid  as  provided  by  law."  These  Courts 
declined  to  allow  damages  to  those  wliose 
property  did  not  abut  on  the  highways 
closed.  In  the  Illinois  case  the  Court  cited 
'Chicago  V.  Union  Bldg.  .\Ssoc.  102  111.  379, 
40  Am.  Rep.  598,'  and  Littler  v.  Lincoln,  106 
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111.  358,  in  the  last  of  which'  it  was  said, 
*'the  rights  or  privileges  of  other  proprietors 
in  the  plat,  which  the  statute  protects,  are 
necessarily  legal  rights  and  privileges,  aind 
such  parties  cannot,  therefore,  be  afTected 
by  the  closing  of  streets  not  adjacent  to  their 
property,  nor  directly  affording  access  there- 
to, and  egress  therefrom."  In  Howell  v. 
Morrisville,  212  Pa.  St.  353,  61  Atl.  932, 
the  Court  refused  to  allow  damages  for  vaca- 
tion of  a  public  road  under  the  Act  of  1891 
referred  to  in  that  case,  because  it  contained 
no  express  grant  to  property  owners  of  the 
right  to  damages  for  vacation,  nor  any  clear 
implication  of  an  intent  to  increase  tlie  obli- 
gations of  the  cities  or  enlarge  the  rights  or 
claims  of  property  holders,  and  went  on  to 
say:  "Even  if  the  purpose  of  the  Act  were 
less  plain  than  it  is,  the  Court  would  not  be 
justified  in  stretching  its  terms  by  a  loose 
construction  to  cover  the  exceptional  case 
[151]  of  vacation  of  roads.  The  genera]  rule 
is  founded  not  only  on  sound  reason,  but  also 
on  sound  policy  and  justice.  While  it  may 
be  admitted  that  substantial  injury  may 
occasionally  result  from  the  vacation  of  a 
street,  yet  it  is  exceptional,  and  confined  to 
closely  built  cities.  Even  there,  if  damages 
are  provided  for,  they  should  be  most  care- 
fully hedged  about  to  prevent  the  inevitable 
tendency  to  run  off  into  speculative  and 
shadowy  claims  that  have  no  real  founda- 
tion.'' 

The  appellant  contended  that  what  was  said 
in  Baltimore  v.  Smith,  etc.  Brick  Co.  80  Md. 
458,  31  Atl.  423,  went  far  to  sustain  its  posi- 
tion, but  it  seems  to  us,  that  in  so  far  as 
it  is  applicable  at  all  it  has  just  the  opposite 
effect.  We  held  in  that  case  that  the  appeal 
from  the  assessment  of  benefits  did  not  bring 
up  for  review  the  damages  allowed,  under 
the  statute  as  it  then  existed.  After  showing 
how  the  benefits  are  assessed,  and  the  dam- 
ages allowed,  we  said:  "In  other  words, 
they  take  such  property  as  is  needed  for  the 
bed  of  the  street  and  allow  the  respective 
owners  compensation  for  it  according  to  its 
then  market  value;  they  then  diret^t  that  A, 
B- '  and  C,  as  owners  of  ground  or  improve- 
ments somewhere  in  or  adjacent  to  the  city, 
will  be  directly  benefited  after  the  street  is 
opened,  determine  how  much,  and  so  assess 
them.  If  there  is  a  shortage  in  the  benefit 
column,  the  account  is  balanced  by  the  city. 
It  matters  not  whether  A's  property  thus  to 
be  benefited  is  adjoining  to  or  a  part  of  the 
property  taken  for  the  bed  of  the  street,  or 
whether  it  is  on  another  square  on  the  street 
to  be  opened  or  in  some  other  locality;  if  it 
will  be  directly  benefited  he  is  assessed  ac- 
cordingly, and  called  upon  to  contribute  to 
the  payment  for  said  street  to  the  extent  he 
is  so  benefited.  It  seems  clear  that  the  two 
transactions  of  fixing  damages  or  com^iensa- 


tion  and  of  assessing  b^iefits,  are  separate 
and  distinct."  It  is  implied  as  clearly  as 
could  well  be  that  in  allowing  damages  it 
does  matter  whether  the  property  to  be  paid 
for  "is  adjoining  to  or  a  part  of  the  property 
taken  for  the  bed  of  the  street,  or  whether 
it  is  on  another  square  on  the  street  to  be 
opened,  or  in  some  other  locality,"  [152] 
while  in  assessing  benefits  it  does  not  matter. 
No  case  can  be  found  in  Maryland  where  dam- 
ages have  been  allowed  for  property  not  "ad- 
mitting to  or  a  part  of  the  property  taken 
for  the  bed  of  the  street."  When  a  part  of 
a  property  is  taken  and  damages  are  allowed 
for  injury  to  the  remainder,  it  ia  because  by 
taking  the  part  the  value  of  the  remainder  is 
lessened,  but  damages  are  only  allowed  even 
for  abutting  property,  not  within  the  lines 
of  the  condemnation, .  when  the  owner  is  de- 
prive^ of  his  right  of  ingress  or  egress,  or 
there  had  been  something  done  amounting  to 
a  taking  of  the  property,  as  illustrated  by 
the  case  of  Walters  v.  Baltimore  etc..  R.  Co. 
120  Md.  644,  88  AU.  47,  45  L.R.A.(N.S.) 
1128. 

As  the  decisions  are  so  numerous  it  will 
be  convenient  to  refer  to  the  textbooks  which 
are  one  way,  and  it  can  be  safely  said  that 
except  in  cases  controlled  by  some  special 
constitutional  or  statutory  provision  the  de- 
cisions are  practically  unanimous  against  the 
appellant's  contention.  Where  the  vacation 
of  the  street  is  in  front'  of  the  plaintifiTs 
property  or  in  the  same  block,  so  that  his 
access  is  cut  off  entirely,  the  decisions  hold 
either  that  it  is  a  taking  of  the  property,  or 
at  least  that  the  owner  is  entitled  to  dam- 
ages, and  if  under  thpse  circumstances  his 
access  is  cut  off  in  one  direction,  so  as  to 
put  his  property  in  a  cul  de  sao,  perhaps 
most  authorities  holds  that  he  is  entitled  to 
damages.  In  1  Lewis  on  £m.  Dom.  (3rd 
Ed.)  sec«  203,  that  author,  after  having  con- 
sidered the  other  classes  of  cases,  said :  "The 
case  now  to  be  considered  is  where  the  vaca- 
tion is  in  the  next  or  some  remoter  block 
and  the  plaintiff  has  left  aooess  in  both  direc- 
tions to  the  system  of  streets.  To  reach 
certain  points  in  the  direction  of  the  vaca- 
tion, the  plaintiff  mmit  make  a  detour  and 
this  fact  and  the  diversion  of  travel  and  the 
loss  of  a  thoroughfare  depreciate  the  value  of 
his  property.  The  decisions  are  nearly  unan- 
imous to  the  effect  that  in  such  case  the 
plaintifi!'s  property  is  not  taken  or  damaged 
and  that  he  cannot  prevent  the  closing  of  the 
street  or  recover  damage  therefor.  While 
this  conclusion  may  be  correct  so  far  as  the 
question  [153]  of  a  takinff  is  concerned,  ita 
correctness  may  be  questioned  when,  by  vir- 
tue of  the  Constitution  or  a  statute,  compen- 
sation is  given  for 'property  damaged  or  in- 
jured." In  2  Elliott  on  Boads  and  Streets 
(3rd  Ed.)  sec.  USl,  it  is  «ald:     "Owners  of 
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lands  abutting  on  neiglibortng  streets  or  upon 
other  parts  of  the  same  street,  at  least  when 
beyond  the  next  cross  street,  are  not,  however, 
entitled  to  damages  notwithstanding  the  value 
of  their  lands  may  be  lessened  by  its  vacation 
or  discontinuance."  In  3  McQuiliin  on  Mun. 
Cor.  sec.  1410,  the  rule  is  thus  stated:  "If 
the  street  directly  in  front  of  one's  property' 
is  not  vacated,  but  the  portion  vacated  is  in 
another  block,  so  that  he  may  use  an  inter- 
secting cross  street,  although  perhaps  it  is 
not  quite  so  short  a  way  nor  as  convenient,  it 
is  almost  universally  held  that  he  does  not 
suffer  such  a  special  injury  as  entitles  him 
to  damages.  And  this  is  so  notwithstanding 
the  new  route  is  less  convenient  or  the  diver- 
sion of  travel  depreciates  the  value  of  his 
property." 

In  27  Am.  ft  £ng.  £nc.  of  Xiaw  (2d  ed.) 
116,  it  is  said:  "It  is  generally  held  that 
owners  of  property  not  abutting  on  the 
street  vacated  have  no  such  property  in  the 
street  as  entitles  them  to  damages  for  its 
vacation  were  there  is  still  left  means  of 
communication  with  other  streets,  and  what- 
ever detriment  or  inconvenience  they  may 
suffer  by  the  closing  of  the  street  they  must 
bear  in  common  with  the  community  at  large 
for  the  public  convenience  and  welfare."  In 
37  Cyc.  103,  it  is  said:  "On  the  other  hand 
many  cases  hold  that  the  vacation  of  a  high- 
way in  such  a  manner  as  to  deprive  an  abut- 
ting owner  of  access  to  his  property  is  a 
^taking"  of  property  within  the  Constitutional 
prohibition,  for  which  compensation  must  be 
made.  This  right  to  damages  does  not  extend 
to  owners  of  land  not  abutting  on  the  higph- 
way  vacated,  and  accessible  by  other  ways, 
unless  the  statute  allowing  damages  is  broad 
enough  to  include  such  persons."  The  sum- 
mary of  a  note  to  the  case  of  Bndcrs  v.  Fri- 
day, 78  Neb.  610,  as  reported  in  15  Ann.  Cas. 
685,  111  K.  W.  140,  is:  '^As  a  general  rule 
property  owners  whose  lands  do  not  abut  upon 
the  portion  of  the  [154]  street  vacated,  and 
access  to  whose  property  is  not  cut  off,  are 
not  entitled  to  compensation  because  of  such 
vacation.  This  is  especially  true  in  the 
absence  of  a  showing,  on  the  part  of  the  non- 
abutting  owner,  of  a  special  and  direct  dam- 
age, instead  of  one  merely  suffered  in  com- 
mon with  the  general  public."  In  3  Dillon 
on  Municipal  Corporations  (5th  Ed.)  sec. 
1160,  on  page  1842,  that  author  says:  "Many 
decisions  declare  that,  as  a  general  rule  only 
property  abutting  on  the  portion  of  the  street 
closed  is  specially  damaged  ^y  the  vacation, 
and  that  only  such  abutter  can  recover  dam- 
ages or  compensation  for  the  taking  of  this 
property.  Hence,  if  the  property  of  the  abut- 
ter IS  located  on  another  street  or  on  a  dif- 
ferent pari  of  the  same  street,'  he  is  not  en- 
titled to  compensation  or  damages.  In  other 
States   this  limitation  is  not  observed,  and 


decisions  are  to  be  found  to  the  effect  that 
the  owner  of  property  which  doeg  not  abut 
on  the  part  of  the  street  closed  is  entitled  to 
compensation,  provided  he  is  able  to  prove 
special  and  peculiar  damage."  It  will  be 
well  in  passing  to  remark  that  the  casQS  cited 
in  the  note  in  support  of  the  last  statement 
are  Chicago  v.  Baker,  86  Fed.  753,  58  U.  S. 
App.  569,  30  C.  C.  A.  364;  Chicago  v.  Burcky, 
158  111.  103,  42  N.  E.  178,  49  Am.  St.  Rep. 
142,  29  L.K.A.  568;  In  re  Melon  St.  182  Pa. 
St.  397,  38  Atl.  482,  38  L.R.A.  275,  and  High- 
barger  v.  Milford,  71  Kan.  331,  80  Pac.  633, 
but  it  will  be  seen  by  an  examination  of  them 
that  the  vacation  left  the  property  in  a  cul 
de  Boc  and  in  some  instances  there  were 
special  statutes.  The  case  of  Henderson  v. 
Lexington,  132  Ky.  390>  111  S.  W.  318,  22 
L.RJ^.(N.S.)  20,  cited  in  that  note,  is  an 
instructive  one,  and  after  discussing  various 
questions  in  connection  with  the  subject  we 
have  been  considering,  it  is  said:  "There- 
fore the  equitable  and  practicable  rule  is  to 
limit  the  persons  entitled  to  compensation 
and  to  be  made  parties,  to  the  property  own- 
ers abutting  on  the  street,  alley  or  highway 
proposed  to  be  closed  between  the  nearest 
streets  intersected  by  the  street,  alley,  or 
highway  to  be  closed." 

The  cases  cited  by  the  above  authors  are 
very  numerous.  Whatever  apparent  conflicjb 
there  is  between  them  is  more  apparent  than 
real.  There  can  be  no  doubt  that  most  of 
the  [155]  decisions  rendered  in  cases  where 
the  facts  are  similar  to  those  before  us  hold 
that  the  owner  is  not  entitled  to  damages. 
In  Davis  v.  Hampshire  County  153  Mass.  218, 
26  N.  £.  848,  11  L.R.A.  750,  the  Court  said; 
"Although  the  doctrine  may  sometimes  be 
rather  harsh  in  its  application  to  special 
cases,  there  are  sound  reasons  on  which  it 
rests.  The  chief  of  these  reasons  are,  that 
to  hold  otherwise  would  be  to  encourage  many 
trivial  suits,  that  it.  would  discourage  public 
improvements  if  a  whole  neighborhood  were 
allowed  to  recover  damages  for  such  injuries 
to  their  estates,  and  that  the  loss  is  of  a 
kind  which  purchasers  of  land  must  be  held 
to  have  contemplated  as  liable  to  occur, 
and  to  have  made  allowance  for  in  the  price 
which  they  paid,'*  and  in  Nichols  v.  Richmond, 
162  Mass.  170,  38  N.  £.  501,  it  was  said: 
"The  line  haa  to  be  drawn  soipewhere,  Qti 
practical  grounds,  between  those  who  may  and 
those  who  may  not  recover  for  damages 
caused  by  the  discontinuance,  in  whole  or  in 
part,  of  a  street  or  way;  and  it  has  been 
drawn  cio  as  to  limit  the  right  of  recovery  to 
damages  which  are  special  and  peculiar  and 
different  in  kind  from  those  suffered  by  the 
public  at  large."  The  case  of  Smith  v. 
Boston,  7  Cush.  (Mass.)  254,  is  a  leading  one, 
and  is. relied  on,  not  only  in  subsequent  de- 
cisions in  Massachusetts,  but  by  many  other 
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Courts.  In  Craiii  v.  Laconia,  supra,  the  sub- 
ject is  thoroughly  discussed  and  many  of 
the  cases  considered.  The  Court  after  stating^ 
the  fActs  in  the  case  of  In  re  Mt.  Washington 
Road  Co.  35  K  H.  134,  saidi  "Here,  ajs 
there,  the  damage  claimed  is  not  for  the  tak- 
ing of  the  plaintiiT*s  land,  or  any  direct  in- 
vasion of  his  property,  but,  as  distinctly  ap- 
pears from  the  case,  for  loss  of  business  and 
depreciation  of  property  resulting  from  a 
diversion  of  travel  occasioned  by  a  legitimate 
public  improvement."  In  both  cases  that 
Court  refused  relief.  In  the  last  one  it 
said  that  it  was  helped  to  a  correct  under- 
standing and  application  of  the  rule  by  the 
cases  in  that  State  relating  to  the  set  off 
of  benefits  where  land  was  taken  for  liighway 
purposes:  that  "it  has  been  repeatedly  held 
in  this  State  that  benefits  from  improved 
[156]  facilities  of  communication,  favorable 
diversion  of  travel,  increased  trade  and  ap- 
preciation of  property,  resulting  from  the 
establishment  of  a  new  highway,  cannot  be 
Bet  off  agfainst  damages,  because  tlvoy  are 
general  and  not  special  benefits."  After  cit- 
ing a  number  of  authorities  it  said:  "If 
favorable  diversion  of  travel  aind  consequent 
increase  of  trade  and  appreciation  of  prop- 
erty, resulting  from  the  opening  of  a  high- 
way; are  general  benefits,  why  are  not  un- 
favorable diversion  of  travel,  and  consequent 
decrease  of  trade  and  depreciation  of  prop- 
erty, resulting  from  the  discontinuance  of  a 
highway,  general  damages?"  That  question 
is  peculiarly  appropriate  here  because  in 
Friedenwaia  v.  Baltimore,  74  Md.  126,  21 
Atl.  665,  this  Court  saidi  "There  can  be  no 
doiTbt  about  the  general  proposition  that  in- 
creased facilities  for  travel  enjoyed  by  the 
appellant,  in  common  with  the  community 
In  general,  is  not  a  proper  element  to  be  con- 
sidered by  the  jurjr  in  estimating  benefits." 
Althottgh  we  have  not  been  heretofore  called 
upon  to  pass  the  pattieular  question  involved 
in  this  case,  we  have  in  analogous  cases  an- 
nounce the  rule  which  in  applicfable.  In 
Honck  V.  Wachter,  34  Md.  265,  6  Am.  Rep. 
332,  which  was  an  action  to  recover  damages 
for  the  alleged  obstruction  of  a  highway. 
Chief  Judge  Bartol  saidt  "All  the  authori- 
ties agree  that  to  support  the  action  the  dam- 
age must  be  different,  not  merely  in  degree, 
but  diffefent  in  kind  from  that  suffered  in 
common,  hence  it  has  been  well  settled,  that 
though  the  plaintiff  may  suffer  more  incon- 
venience than  others  from  the'  obstruction, 
by  reason  of  his  proximity  to  the  highway, 
that  will  not  entitle  him  to  maintain  an  ac- 
tion.'* Tlie  fact  that  that  plaintiff  "was 
'obliged  to  proceed  to  his  farm  by  a  very  cir- 
cuitous route"  was  not  suflieient  to  enable 
him  to  recover.  In  Bembe  v.  Anne  Arundel 
County,  94  Md.  321,  51  Atl.  179,  67  L.R.A. 
270,  the  narr.  was  sustained  only  because  it 


distinctly  alleged  that  the  highway,  with  the 
bridge  in  question,  waa  the  only  means  by 
which  the  appellant  had  access  to-  and  egrcM 
from  hi«  farm,  which  consequently  ahowed 
an  injary  differing  in  kind  from  thdt  which 
other  members  of  the  community  suffered 
[157]  from  the  same  cause,  and  the  Court, 
through  Chief  Judge  McSh^rry,  in  holding 
that  the  demurrer  should  have  been  overruled, 
took  occasion  to  add:  "Of  course,  if  the 
appellant, — ^the  plaintiff  below — has  any  other 
way  or  road  by  which  he  can  get  to  and  from 
his  premises,  he  cannot  maintain  this  action 
even  though  he  is  put  to  more  inconvenience, 
or  is  required  to  travel  a  much  greater  dis- 
tance in  using  the  other  highway.''  So  in 
Arind  Arundel  County  v.  Watts,  112  Md.  353, 
76  Atl.  82,  the  recovery  was  sustained  because 
it  was  alleged  and  proved  that  the  plaintiff 
was  deprived  of  the  use  of  the  only  public 
road  which  passed  the  points  between  which 
the  materials  he  was  to  use  were  to  be 
hauled — he  .being  under  penalty  to  do  the 
work  within  a  limited. time.  Those  and  simi- 
lar cases.. which  might  be  eited  were  cases  in 
which  the  defendants  were  not  acting  as  au- 
thorized by  the  lav;  a»  the  appellees  are,  yet 
the  plaintiffs  were  required  to*  show  that  the 
highways  were  the  only  ones  they  could  use, 
in  order  to  establish  suoh  special  damages 
as  entitled  them  to  recover. 

If  the  appellant's  right  to  recover  be  on 
the  theory  that  the  closing  of  this  part  of 
Henrietta  street  -haa  caused  It  to  lose  some 
of  its  diurch  memJbars,  it  would  be  extremely 
difficult,  if  not  impossible,  tb  fix  such  dam- 
ages in  dollars  and  cents  by  any  known  rule 
of  law.  A  church  member  who  would  leave 
his  church  merely  because  he  had  to  go  a 
square  or  two  furtlier  to  get  there  than  he 
formerly  did  would  not,  as  a  general  rule, 
be  a  very  serions  loss  to  the  chareh,  but  if 
any  one  did  absent  himsdf  for  that  reason, 
how  could  the  financiiU  loss  be  estimated? 
Evjen  if  it  could  be  proved  tliat  he  had  been 
paying  so  much  per  year,  his  death,  removal 
OF  -  other  change  might  deprive  the  church 
of  that  income  at  any  time.  Such  loss  would 
be  of  the  moat  speculative  character,  and  it 
is.  not  peirceived  how  the  loss  in  membership 
could  in  other  respects  be  considered  as 
ground  for  damages.  Moreover,  it  is  an 
established  fact  in  this  case,  thAt  there  are 
conditions  existing  in  that  part  of  the  city 
which  would  .necessarily  affect  this  congrega- 
tion. The  uncontradicted  evidence  ia  that  a 
considerable  [t5S]  part  of  the  territory,  on 
both  «ides  of  the  rallroa4>  from  which  this 
church  would  naturally  have  derived  a  good 
deal  of  its  membership,, is  now  mainly,  and  in 
some  squares  exclusively,  occupied  by  colored 
people.  It  may.  be  that  the  improvements 
made  under  this  ordina,nce«  of  which  thia  clos- 
ing of  Henrietta  street  is  a  piart,  is,  to  some, 
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possibly  a  large  extent  responfitble  for  the 
change  in  the  class  of  residents  living  there, 
but  surely  no  one  will  contend  that  in  assess* 
iog  damages  for  closing  a  block  of  Henrietta 
street,  all  that  is  done  or  to  be  done  under 
this  ordinance  is  to  be  taken  into  ccoisidera* 
tion.  We  speak  of  such  matters  to  show  how 
impossible  it  would  be  to  allow  damages  to 
coTer  such  injuries  as  the  appellant  claims 
to  have  sustained,  if  we  are  to-be  goverikcd 
by  established  rules  of  law  and  mot  be  led  off 
^nto  what  is  pure  speculation'  and  beyond 
definite  ascertainment.  So  far  as  affeoiiug 
the  value  of  appellant's  proper^  is  concerned, 
it  may  be  different  in  degree,  but  is  not  dif- 
ferent in  kind,  from  that  of  the. owners  of 
other  properties  situated  in  this  -neighbor- 
hood. If  the  appellant  is  entitled  to  damages, 
every  owner  on  'both  aides  af  Henrietta^  iroia 
Eutaw  to  Warner  street^  and  from  Howard  t» 
Sharp,  would  be,-  ahd  if  they  are  those  on 
cross  streets,  or  a  little  further  off. on  Hen- 
rietta  or  some  pai^allel  street  ihigi^t  claim 
damages  on  the  same  grouqd.  As  satii  by  th$ 
Supreme  Court- of  Massaehusettn^* 'SUpra^  the 
line  must  be  drawn  somewhere,  and  unless 
there  be  some  very  unusual  and-  extraordinari- 
ly peculiar  conditions,  we  think-  that  drawn  by 
the  great  weight  of  authority,  whioh  we>  have 
stated  above,  id  the  saf e>  and  coi^eet  one.: 

In  determining  how  far  a  dedication  of.  an 
unimproved  street  extends^  so  as  to  relies^  a 
municipality  fipm  paying  damages,  in  a  pro- 
eeeding  for  opening,  etc.,  such  a  street,  we 
said  in  Hawley  v.  Baltimore,  33  M4<  280: 
"The  dootrine  of  implied  covenants  will  be 
held  to  create  a  right  of  way  over  all  thp 
lands  of  a  vendor  wbich  may,  lie,  however 
remote,  in  the  bed.  of  a  street.  Th^  lands 
must  be  cont^ouft.to  the  lota  sqld^d  there 
must  be  some  point,  of  [1&9}  limitation.  The 
true  doctrine  is,  as  we  understand  it,  that 
the  purchaser  af  a  lot  calling  to  bind  on  a 
street,  not  yet  opened  by  the  public  authori- 
ties, is  entitled  to  a  right  of  way  over  it, 
if  it  is  of  the  lands  of  his  vendor,  to  its 
full  extent  and .  dimensions  .only  until  ^t 
reaches  some  other  street  or  public  way.  To 
this  extent  will  the  vendor  be  held  by  the 
implied  covenant  of  bis  deed,  and  no  further.*' 
The  dedication  .in  :auch  cases  is  held  to  be 
co-extensive  with  the  right  oi^  way  acquired 
as  an  easement  by  tlie  p]»jrcl)asery  aiwi  ^,1- 
though  the  owner  of  tile  land  haa  laid  it  otit 
in  lots  and  streets  and-^sells  lot^.  caUing  to 
bind  en  suoh  stjretftS{  the  dedication  is. limited 
as  stated  above,  sjid  in  BaltAnKure  v.  .Frick, 
82  Md.  86,  33  Atl.  435,  it  was.  held  that  the 
street  which  limits  the  .extent  of  the  dedica- 
tion is  the  next  existing  public  street,  wlieth- 
er  the  same  be  actually  used  as  same  or  not. 
II,  for  example,  Hcnriet^  street  was  an  un- 
improved street  and  it  had  been  dedicated. by 
the  owner  of.the  Wad  .selling 'lots  to  appel- 


lant and  otliers,  the  implied  covenant  for  the 
right  of  the  appellant  to  use  it  would  only 
hate  'Extended  -to  Entaw  sti^t  If  ibe^  ei<^ 
had  not  accepted  th^  dedieatiiM,  and  no  lots 
had  been  sold  east  of  Eutaw  street,  when  it 
proposed  to  open  that  part  of  the  street, 
it  would  have  been  compelled  to  pay  for  it 
and  could  not  have  been  aided  by  the  implied 
covenant  for  the  benefit  of  the  appellant  and 
other  purchaser s.o A  l9t^,}¥est  of  Eutaw  street, 
as  that  only  extended  to  Eutaw  street.  The 
theory  of  the  rule  of  law  is  that  the  v>cndor 
only  covenanted  with  the  vendee  that,  he 
cmild  have  tbe  use  of  the  .street  on  which. hin 
lot  fronts,  to  tiie  next  existing  public  street, 
because  there  he  would  have  access  to  other 
wa^e.  The  law  fixed  the  next  cross  street. as 
the'  limit,  just  as  it  ddea  in  this  character 
of  cases,  because  the  line  n^oliat  be  drawn 
somewhere,  and  that  was  deemejd  a  reasonable 
and  just  place  to^fi^'it^.. 

W^.had  intended  to  prefer  atjspmc  length  to 
itUf^  cafiC8i:Cit^dby  the  appellant,  but  this 
opinion  .is  already  too  .long  t^.  sjimit  of  .that^ 
and  weimust  be  content  with  saying  that  we 
have  [160]  examined  them  carefi^Ilyand  fini^ 
that  th^y  are  for  the  most  parjt,  if  not  alto- 
gether, easily  distinguishable  from  those 
wkiah  siistaitt  the  rule  we  haye  announced. 
The  case  of  Howell  v.  Morrisville,  supra,  suf- 
fioientlyt  axplaiuB  that  of  In  re  Melon  Street, 
supra,  to.a^oid  tH^  ncce^ity  of  further  com* 
ineot»  and ,  that  of  ^antzef  v.  Indianapolis 
Union  B-  Co.  141  ind.  Cf(M,  39  N.  %  .223,  50 
Am.  gt,  E^p;  343,  ,34  J^.RJ^.  76p,  ,^8  much 
more  favorable  to  the  .contention  of  the  ap- 
pellees tJhsA.it. is  to  that , of  the  /^ppellani. 
But  without  mentioning  osiers,  9JX  examina- 
tion of  them  will  show  ^ithei;  that .  damages 
were  allowed  under  some  special  statute  con- 
.strued  by  the  Court  to  inpljuulQ.suck  dam- 
ages, or  that  th^  propertii^^  were  by.  the 
dosing  left  in.t^,cul  de  sao  or  ip  some. such 
shape  as  the  Courts  held  had  so  ajQ^ected  tlie 
access  to  them  as  to  come,  within  an  exception 
to.  tiia  general  rule. 

We  do  not  see  the. relevancy  of  the  questions 
in  the  first  and  second  bills  of  eQ(«eption,  but 
whatever  the  answers  might  have  t^ssa  they 
'oouhl  not  liave  affected  our  cdBcluftion.pn  bhe 
main  question.  So  although-it 'is  greatly  to 
be  regretted  ff  the  preiperty  of  the  appellant 
had  depreciated  as  indicate  by  the  evidenoe 
of  the  witnesucs  produced  by  it^--whtt*eVer 
may  bid  the  real  calisfe  or  datwes  for  the  dcpre- 
.  ciation, — we  ar6  convinced  thkt  lihder  the 
.overwhelming  weight  of  atithdritj^  it  is  not 
entitled  to  damages  in  this  case,'  and  the  ac- 
tion of  the  Court  in  granting  the  mot-ibn  to 
dismiss  the  appeal  taken  to  the  Baltimore 
City  Court  must  be  affirmed.  [ 

Order  affirmed,,  the  appellant  to  .pay  t}ie 
«ost«,     ,  .  ..'    ., 
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NOTE. 

Entitled  to  CompeiiMitioa  for 
ViMAtlon  of  Street. 


Introductory,  238. 
Abutting  Owners,  238. 
Nonabutting  Owners,  239. 

Introductory. 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  determining  the  persons  entitled 
to  compensation  for  the  vacation  of  a  street. 
The  earlier  cases  on  this  subject  will  be 
found  in  the  notes  to  Enders  v.  Friday^  16 
Ann.  Gas.  665;  JTreeman  v.  Gentralia,  Ann. 
Cas.  1913D  786  and  Heinrich  t.  St.  Louia, 
46  Am.  St.  Rep.  490. 

Abutting  OuTfMro. 

It  is  the  more  general  rule  that  an  abutting 
property  owner  whose  right  of  ingress  and 
egress  is  cut  off  or  substantially  interfered 
with  by  the  vacation  of  a  public  street  or 
alley,  has  a  right  of  action  for  any  damage 
which  he  may  sustain  by  the  vacation.  Lou- 
den v.  Starr  (la.)  154  N.  W.  381;  Hubbeli 
v.  Des  Moinea  (la.)  154  N.  W.  337;  Jones 
v.  Aurora,  97  Neb.  825,  161  N.  W.  958; 
Galveston  Comknercial  Astoc.  v.  Ort  (Tex.) 
165  S.  W.  907.  In  Hubb^ll  v.  Des  Moines, 
supra  H  was  said:  ^The  f^  of  the  street 
is  in  the  city.  The  peculiar  right  of  the 
abutting  property  owners  is  liknited  to  the 
use  of  the  street  in  connection  with  his  prop- 
erty. Of  course,  he  has  a  common  right 
with  the  public  to  the  use  of  the  street.  As 
an  abutting  land  owner,  he  may  have  a  dis- 
tinct and  different  right.  The  plaintiff,  as 
an  abutting  property  owner,  has  a  right  to 
a  means  of  egress  tnd  ingress.  The  street 
or  alley  having  been  established  by  proper 
authority,  the  right,  through  that  instru- 
mentality of  ingress  and  egress,  is  created. 
This  is  a  substantial  right,  and,  at  certain 
points  abutting  his  property,  of  great  value ; 
at  other  points  of  practically  no  value.  To 
interfere  with  the  free  and  convenient  use 
of  ingress  und  egress,  to  shut  off  access  to 
his  property  entirely  by  the  vacation  of 
streets  or  alleys,  would  be,  in  some  instances, 
to  destroy  the  value  of  the  property  itself, 
at  least  until  such  time  as  aerial  navigation 
has  been  perfected.  Hi  ere  is  no ,  question, 
under  the  rule  laid  down  in  this  state,  and 
as  the  law  now  stands,  that  the  vacation  of 
a  public  street  or  alley  may  be  a  substantial 
injury  to  the  owner  of  abutting  property,  by 
the  destruction  of  his  right  to  the  larger  and 
fuller  enjoyment  of  his  property,  resting  in 
the  existence  of  the  street  or  alley.  .  .  . 
An  abutting  property  owner,  whose  right  of 
egress  and  ingress  has  been  substantially  in- 
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terfered  with  by  the  vacation  of  a  publie 
street  or  alley,  has  the  right  of  action  for 
damages  which  nuiy  result  to  him  personally 
by  sueh  vacation,  and  it  does  not  matter 
whether  you  call  it  an  easement  in  the  street^ 
a  vested  right  to  the  use  of  the  street,  or  a 
claim  for  damages.  This  court  is  committed 
to  the  doctrine  that  he  is  entitled  to  recover 
if  the  free  access  to  his  property,  and  the 
iniprovements  thereon,  through  the  street, 
and  by  meant  of  the  street'  has  been  sub- 
stantially interfered  with."  In  Jones  v. 
Aurora,  97  Neb.  825,  151  N.  W.  958,  the 
owner  of  three  adjoining  lots  brought  an  ac- 
tion to  recover  damages  occasioned  to  the 
property  by  the  vacation  of  a  street.  It  was 
contended  that  no  recovery  could  be  had  aa 
to  two  of  the  lota  because  they  did  not  actual- 
ly abut  OB  the  vacated  street.  The  eourt  in 
disposing  of  this  oontention  said:  "In  the 
instant  case,  the  three  lots  are  used  as  one 
tract,  having  common  improvements,  and,  in 
assessing  damages,  must  be  treated  as  a 
single  piece  of  property,  ahatting  on  the 
vacated  portion  of  the  streets.  In  dosing 
these  streets  and  plaeing  plaintilTs  property 
at  the  end  of  a  pocket  street,  her  damaf^' 
is  different  from  that  of  the  general  traveling 
public,  and  she  suffered  damage  special  and 
peculiar  to  this  property,  and  different  from 
that  of  the  general  public." 

But  in  Walker  v.  Des  Moinea,  161  la.  215, 
142  N.  W.  51,  it  was  held  that  a  property 
owner  is  not  entitled  to  compensation  for 
the  vacation  of  a  street  where  the  aoceas  to 
his  lots  has  not  been  interfered  witli.  See 
also  the  reported  case. 

In  some  jurisdictions  the  rule  obtains 'that 
an  owner  of  abutting  property  cannot  recover 
compensation  for  the  vacation  of  a  street. 
Harrison  Land  Co.  v.  Crucible  Steel  Co.  82 
N.  J.  Eq.  414,  89  Atl.  41.  See  also  Chenault 
V.  Collins,  155  Ky.  312,  159  S.  W.  834.  In 
the  case  first  cited  it  was  ftaid:  -'So  far  aa 
the  municipality,  the  town  of  Harrison,  is 
concerned,  the  eompiainant's  right  to  a  pre- 
liminary injunction  depends  upon  the  power 
of  the  municipality  to  vacate  a  poi*tion  of 
Cumberland  street  without  ilrst  making  com- 
pensation to  complainant.  The  charter  (P. 
L.  1873,  p.  265,' §  56)  authorises  the  connuon 
council  by  ordinance  to  lay  ont,  alter,  widen, 
or  straighten,  and  alto  to  vacate  any  street 
then  or  thereafter  laid  out,  'and  to  take 
and  appropriate  for  such  purpoM  any  lands 
and  real  estate,  upon  making  compensation 
to  the  owner  or  owners  thereof,  as  is  herein- 
after mentioned  and  provided.'  The  subse- 
quent section  of  the  charter  (59),  defining 
the  method  of  ascertaining  and  making  com- 
pensation, extends  only  to  the  taking  and 
appropriation  of  lands  or  real  estate  lor 
'opening  or  altering,  widening  or  straighten- 
ing streets,'  and  does  not.  indude  'Sraeating.' 
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CSomplainant'a  land  is  apparently  damaged 
or  injuriously  affected  by  the  vacation  of  the 
street,  but  its  land  is  neither  taken  nor  ap- 
propriated, and  therefore  does  not  seem  to 
eome  within  the  prorision  in  section  56  for 
compensation.  Unless  such  provision  is  ex- 
pressly directed  by  statute  to  be  made,  streets 
may  under  our  Constitution  be  raoated  with- 
out compensation.  .-  .  .  In  the  vacation 
of  streets,  lands  located  on  the  street  vacat- 
ed are  not  In  fact  *taken  and  nppfopriated' 
by  the  municipality;  which,  on  the  contrary, 
only  releases  a  public  right  or  easement  over 
the  lands,  and  therefore  it  may  be  well 
claimed  that  the  provisions  of  section  50  a» 
to  the  method  of  compensation  and  proceed** 
ings  for  'lands  taken'  intentionally  and 
properly  excluded  proceedings  for  the  vaca- 
tion of  streets.  And,  in  my  judgment,  this 
omission,  construed  in  connection  with  sec- 
tion 56  extending  the  power  for  compensa* 
tion  only  to  'lands  taken  and  appropriated,' 
excludes  complainant's  lands  from  the  pro- 
tection of  the  provision."  And  in  Ghenault 
V.  Collins,  155  Ky.  812,  15»  S.  W.  834,  it 
was  held  that  ''a  property  owner,  in  the  ab' 
sence  of  statutory  provision,  is  not  entitled 
to  damages  on  account  of  the  discontinuance 
of  a  county  road." 

In  some  jurisdictions  it  has  been  provided 
by  statute  that  landowners  shall  be  entitled 
to  compensation  for  the  injury  suffered  by 
the  vacation  of  a  road.  Highway  Com'rs  v. 
Klaus,  186  111.  App.  4S1;  dinger  v.  Watson, 
160  App.  Div.  96,  145  N.  Y.  8.  173.  In  th« 
case  last  cited  ■  it  was  held  that  a  statute 
giving  damages  for  the  dosing  of  streets  did 
not  relate  to  mere  private  ways,  attd  that 
damages  could  not  bo  reeovered  for  the  «loS- 
ing  of  a  street  as  to  which  no  duty  of  main- 
tainanoe  had  beett<  impoaed  upon  the  publict 
H  was  also  held  in  that  case  that  as  to 
claims,  relating  to  property  included  within 
a  blo<^  wholly  surrounded  by  new  streets,  for 
damage  caused  by  the  closing  of  old  streets 
within  the  block  the  damage  did  not  accrue 
until  one  of  the  new  streets  bounding  the 
block  had  been  ax^ally  and  physically 
opened'  for  public  use  so  that  unless  the  as- 
signor of  a  claimant  for  damages  had  title 
when  one  of  the  new  streets  was  actually 
opened  he  could  not  assign  a  claim  for  dam- 
ages. 

NonahutUng  Owners., 

Where  the  vacation  of  a  street  causes 
special  injury  to  nonabutting  property^  the 
owner  of  the  property  injured  may  recover 
compensation.  Hill  v.  Kimball,  269>  111.  399, 
110  N.  E.  18;  Hoyt  v.  Watson,  162  App.  Dir. 


Shoe  Mfg.  Co.  v.  Ouubchrland  Valley  IL  Co. 
240  Pa.  St.  519,  87  Atl.  9681  <Ulveston  Com- 
mercial Assoc,  v.  Ort  (Tex.)  165  S.  W.  907. 
'Property  may  be  so  specially  and  peculiarly 
injured,  even  though  not  rmmediately  abut- 
ting upon  the  vacated  street  or  alley,  that 
damages  can  be  recovered  from  the  munici- 
pality for  such  vacation,  and  the  damage  to 
injured  property  so  situated  wquld  differ  in 
degree,  and  not  in  kind,  from  the  damages 
incurred  by  property  immediately  abutting 
ttpon  such  vacated  street- or  alley/'  Hill  vv 
Kimball,  269  IH.  398,  110  N.  E.  18.  Ih  Hoyt 
V.  Watson,  162  App.  Div.  469,  147  N.  Y.  S. 
599,  it  was  said :  "It  would  seem  that  prop- 
erty situated  on  a  block  upon  an  ancient 
public  street  is  entitled  to  have  acceas  from 
each  end  ol  Uiat  block..  As  the. street  has 
not  only  been  discontinued  for  a  portion  of 
the  veity  block  upon  which  the  petitioner's 
property  is  located,  but  has  been  permanent- 
ly and  physically  obstructed  by  the  wall 
erected  a  few  feet  to  the  north  of  her  prop- 
erty and  in  said  block,  I  am  of  the  opinion 
that  she  has  presented  a  case  within  the 
provisions  of  the  Street  Closing  Act»  .  .  .. 
and  that  she  Is  entitled  to  present  her  claim 
for  damages  to  commissioners  to  be  appoint- 
ed, as  provided  by  said  act."  Iti  that  case 
it  appeared  that  after  a  street  had.  been 
closed  several  feet  heyond'  the  property  of 
the  petitioner  another  street  was  constructed 
immediately  adjacent  to  the  property  of  the 
petitioner  .on  property  condemned,  by  the  city 
for  bridge  purposes. .  It  was  held  that  the 
opening  of  the  new  street  did  not  defeat 
the  right  of  the  petitioner  to  compensation 
as  he  did  B«t  have  an  aba>lute.  right  to  the 
maintenance  and  continuance  of  the  new 
street.  In  Chambersburg  Shoe  Mfg.  Co.  v. 
Cumberland  Valley  R.^  Co.  240  Pa.  St.  519, 
87  Atl.  908,  it  was  said:  *'Th0  purchasers 
of  lots  sold  according  to-  a  plan  showing 
streets,  alleya  and  courts,  aoquirs  a  right  of 
property  appurtenant  to  the  lots,  in  the  use 
of  r  the  streets,  alleys  and  courts,  thus  dedi- 
cated. Such  a  ri^^t  is  sometimes  called  an 
'easement  of  access'  which  means  the  right 
of  ingress  and  egress. to  ind  from: the  prem- 
ises of  the  lot  owners*  It  is: a  property  right 
appurtenant  to  thet  land  whieh  cannot  be 
impaired  or  taken  away  without,  eompenaa- 
tioui 

But  in  Hill  v.  Kimball,  268  111.  398^  110  N. 
£.  23,  it  appeared  thai  there  was  a  statutory 
dMication  of  all  the  streets  and  alle^  in  a 
subdivision  of  the  city  and  it  was  said  that 
the  owners  of  property '  in  the  subdivision 
could  not  ''recover  damages  lor  the  vacation 
of  any  ol  the  streets  or  alleys  in  any  part 
of  said  Hitch's  Fairview  subdivision  naleas 
469,  147  K.  Y.  S.  599,  affirmed  213  N.  T.  ^  as  to  the  vacated  alleys  in  the  block  in  which 
651,  107  N.  E.  1079.    See  also  Chambersburg      appellants'  property  is  located." 
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Georgia  Supreme  Courtt^September  19,  1014. 
142  Oa.  409;  S3  S,  B,  109. 


MmUeipal  Coryoratioa  —  UablUtj  f ov 
Tort  in .  Cleanlns  Street. 

The  duty  of  keeping  the . streets  of  a  mu- 
nicipality free  from  matter  which,  if  al- 
lowed to  remain,  would  affect  the  health  of 
the  public  is  a  governmental  function,  the 
exercise  of  which  would  exempt  the  munici- 

Sallty  from  liability  to  a  suit  for  damages 
>  an  employee  without  faulty  who  ia  in* 
jured  by  reason  of  a  defective  cart  in  which 
he  is  hauling  "the  sweepings  of  the  streets" 
of  such  municipality,  and  which  has  been 
furnished  him  for  that  purpose  by  the  agents 
of  the  municipality. 

(a)'  Thifl  court  will  take  judicial  cogni- 
zance that  the  sweepings  of  the  streets  of  a 
municipality  oontain  matter  which,  if  allowed 
to  remain  in  the  streets,  will  iniuriously 
affect  th»  health  of  the  citisens  of  euch 
munioipalitf. 

(b)  Andth^a  is  so  nptwithstanding  peti- 
tion describes  "the  sweepings  of  the  streets^' 
as  *Mirt  aiid  trash/' 

[l§ee  note  at  end  of  this  case.] 

PetitioiL  Insufficient. 

The  petition  was  subject  to  general  de* 
murr^r,  and  should  have  been  dismiseed. 

(Syllabus  by  court.) 


Error  to  Superior  Co<ttrt,  Chatham  county  & 
GiTARL'TON,  Judge. 

•  Action  for  damages.  T.  B.  Jordan,  plain- 
tiff, '  aiid  Mayor  and  *  Aldermen  of  City  of 
Savannah,  defendant.  Jadgnent  for  |>lain* 
tiff.     Defendants  bring  error.     RkVebsei>. 

[409]  This  aetion  was  brought  against  the 
City  of  Savannah  by  T.  B.  Jordan,  who  was 
an  employee- 'of  the  city  engaged  at  the  time 
of  the  -injtfry  iii  'driving  a.  street  eart.  It 
waa  alleged  that  he'  was  engaged  in  duties 
und^r  *'tfae  Street  and  Lane  Department  oi 
the  City,''  amd  Uiat  at  the  time"  of  the  injnry 
he  was  "hauling  the  sweepings  of  the  street." 
While  driving  the  cart  be  noticed  that  the 
axle  -wan  not  exactly  straight,  and  not  being 
a  meehatiic,  and  knowing*  nothing  about  the 
durability  of  metala^  he  called  the  attention 
of  Mr.  Doolan,  [410]  under  whom  he  was 
working,  to  the  condition  of  the  axle,  who 
told  him  to  report  the  matter  to  the  "inspec- 
tcnr  jof  carts  and  mules.''  The  axle  was  wom^ 
the  point  where  it  broke  being  thinner  than 
the  other  part,  and  this  made  it  too  weak  to 
stand  the  weight  of  the  "dirt  and  trash"  in 


the  cart.  The  inapector  who  made  an  exam- 
ination of  the  axle  pronounced  it  safe,  told 
the  plaintiff  to  continue  using  it,  and  assured 
him  that  it  would  not  break.  At  the  point 
where  it  broke  it  waa  cracked  and  too  weak 
to  stand  the  weight  of  the  dirt  and  traah  in 
the  cart,  which  was  unknown  to  the  plaintiff, 
but  was  known  to  the  defendant,  or  could 
and  should  have  been  known  if  proper  in- 
spection had  been  made.  On  April  10,  1911, 
plaintiff  was  driving  the  cart  on  Farm  Street, 
which  is  a  rock-paved  street;  and  while  on 
the  cart  in  t|ie  discharge  of  hia  dutiea,  the 
axle  broke  and  he  was  violently  thrown .  to 
the  pavement.  This  severely  injured  his  elbow 
and  caused  a  rupture  from  which  hernia  re- 
sulted, etc.  Qe  was  entirely  free  from  fault, 
did  not  consent  or  contribute  to  his  injury, 
and  relied  upon  the  assurance  of  safety-  given 
him  by  "the  defendant's  mechanic.''  The  axle 
waa  not  manifestly  dangerous^  The  injury 
was  due  directly  and  proximately  to  the  neg- 
ligence of  the  defendant,  its.  servanta  and 
employees,  in  burnishing  plaintiff  an  unsafe 
appliance  with  which  to  work,  and  In  assur- 
ing him  that  the  appliance  was  safe.  A  gen- 
eral and  special  demurrer  to  the  petition 
were  overruled,  and  the  defendant  excepted. 

John  Rourke  Jr,  and  David  8,  Atkinson 
for  plaintiff  in  error.  ^ 
Twifg9. 4  Quzan  for  def^dant.  in  error. 

HiLL>  J.  {afinr  atatmg  the  /ar#a). ^-Excep- 
tion is  taken  to  the  overruling  of  the  demur- 
rer to  the  petition  as  amended*  The  amend- 
ment sufficiently  met  the  apeeiaL  demurrer. 
Is  tiie  petition,  as  amended  amffioient  to  with- 
stand a  general  demurrer  T.  This  dependa  on 
the  answer  to  the ,  question,  whether  the  suet 
of  hauling  the  sweepings  fr<Mn  the  strceta  of 
Savannah  by  the  use  of  a  cart  operated  under 
the  direction  of  the  department  of  streets 
and  lanes  in .  that  muaicipality  was  the  ex- 
ercise of  a  governmental  functionv  or  waa 
the  exercise  of  a  ntnisterial  function.  It 
seems  to  be  well  settled  that  where  the  mu- 
nicipality undertakes  to  perform  for.  the  State 
duties  which  the  State  itself  might  perform, 
but  which  have  been  delegated  to  the  munici- 
pality,— such,  for  instance,  as  devolve  upon 
the  board  of  health  of  a  city  under  its  char- 
ter, for  the  protection  of  life  and  health  and 
comfort  of  the  community, — and  in  [411]  the 
exercise  of  such  f^in^tioj)  under  the  depart- 
ment a  private  citizen  is  injured  by  the  neg- 
ligence of  the  servants  of  the  departntent 
while  engaged  jn  such  work,  no  cause  of  ac- 
tion arises  against  such  municipality.  Iiove 
V.  Atlanta,  95  Qa.  120,  22  S.  E.  29,  51  Am. 
St.  Rep.  64;  Cook  v.  Macon,  54  6a.  468; 
Gray  v.  Griffin,  111  Ga.  561,  368,  36  S.  E. 
792y  51  L.RJ^.  131;  DaltOn  v.  Wilson,  118 
Ga.  100,  101,  44  S.  E.  830,  98  Am.  St.  Rep. 


MAYOR,  BtC. 

H2  Oa. 

101^   4  Labatt  oti  Master  and  Servant    (2d 
ed. )   S  1615,  p.  4»28 ;  5  Thokp.  Neg.  §  5780. 
Onr  the  other  hand,  a  municipality  id  civilly 
Hable  for  damages  ai^ishig  "for  neglect  to  per- 
form, or  for  improper  or  unskillful  perform- 
ance   of    their   duties"    (Civil    Code    (1010) 
§  897 ) ;  or  fof  acts  which  are  thus  pei-forirtcd 
in    its   private   charsicter   for   business   pur- 
poses, and  fbr  its  own  advantage  or  profit^ 
although  such  act  may  enure  to  the  ultimate 
benefit  of  the  citizen.    6  Thomp.  Keg.  §  StSd; 
4  Labatt,  M.  &  8.    (2d  ed.)    §.  1615$    Dill. 
Mun.  Corp.   (5tb  ed.)   §  1602,  p.  2899.     See 
Hu«y  V.  Atlanta,  8  Ga.  App.  597,  70  S.E.  71; 
Savannah  ▼.  Spears,   66  6a.  a04;   Smith  v. 
Atlanta,  75>Ga.  110;   Greensboro  v.  MeGib- 
bony,  93  Oa.  678,  flO  S.  E.  37.    There  is  a 
diversity  of  opinion  in  outside  jurisdiestions 
as  to  the  liability' of  municipal itieis  while  en- 
gaged in  cleaning  streets,  for  tofts  committed 
by  its  officers  or  agents.     In  some  jurisdic- 
tions these  duties  are  held  to  be  governmenial 
in  their  character,  and  the  right  to  recover 
damages  for  torts  thus  committed  is  deniM. 
Sec  4  Dill.  Mun.  Oorp.  2899,  and  cas^S  cited. 
In    other    jurisdictions    municipalities    have 
been  held  impliedly  liable  for  the  negligence 
of    employees    engaged    in    street    cleaning. 
Ibid.     Missano  v.  NeW  York,  160  N.  Y.  123, 
54  N.   E.  744;   Qiiill  v.  New  York,  36  App. 
Div.  476,  66  N.  Y.  S.  889;  Barney  Dumping- 
Boat  Co.  v.  New  York,  40  Fed.  50.    A  dear 
distincftion    between    the    governmental'   and 
ministerial  functions  of  a!  mVinretpal  corpora^ 
tion  is  drawn  in  the  ease  of  Jones  vi  Wfl- 
liatasburg,  97  Va:  722,  84  S.  E.  883,  47  L.R.A. 
294,   where  Ridley,  J.,   says:    '*'A  municipal 
corporation  '  has  a   d^al   character ,   the'  one 
public   and  the  othei*  priXrAte^  and  exercises 
correspondingly   t\4^of6kl   functions,   the  one 
governmental  and  legislative,  and  the  other 
private  and  mihist^ial.     In  its  puMld  char- 
acter, it  acts  as  an  agency  of  the  State,  *to 
enable  it  the  better  to  govern  that  portion 
of  its  people  residirfg'^Hhin  the  municipal- 
ity;  and  to  this  end  there  is  granted  to  or 
liB^sed  vpon  it;  by  the  cBarter  of  itSicrea^ 
tion,  powers  ind  dut*eH  lo*  be '  esfettfiA^d  and 
pdrformea  f 4*f^ 'exchishnBly  for  |/nWr<ri  ^v- 
ernmental  purposes.     These  powers  are  legis- 
lative and  discretionary,  and  the  municipal- 
ity  is  exempt  from  liability   for '  ah   injury 
resulting  from  the. 'failure  to  exercise  them, 
or  from  their  impropeV  or  negligent  exercise. 
In  its  corporate  and  private  chafactet  there 
are  granted  unto  it  privileges  and  bowers  to 
be  exercised  for  its  private  adv&ntdge,  which 
are    for   public   purposes  in   no  other   sense 
than  that  the  public  derives  a  common  benefit 
from  the  propei*  di^chatge  of  the  duties  im- 
posed   or    assumed    in    consideration    of   the 
privileges  and  powers  conferred.    This  latter 
class   of   powers  and   duties   are  not  discre- 
tionary, but  ministerial  and  absolute;   and, 
•     Alrin.  CbM.  1916C.— 16. 
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for  an  injury  resulting  from  n^ligence  in 
their  exercise  or  performance,  the  municipal- 
ity is  liable  in  a  civil  action  for  damages,  in 
the  same  manner  as  an  individual  or  privata 
corporation.  The  line  of  distinction  .  .  . 
is  dearly  drawn  by  the  courts  and  text*^ 
writers,  and  the  exemption  of  the  munici- 
paHty  from  liability  in- the  one  case,  and  its 
liability  in  theother- for  an  id  jury -resulting 
from  negligence, -firmly  established.''  Where 
a  municipality  is  exercising  an  admin istra* 
tive  function  at  the  time  an  employee  is 
injured,  -  it  owes  its  employee  the  duty  of 
furnishing  a  safe  place  to  work;  and  for  a 
failure  to  do  so,  and  where  by  reason  of  such 
faihire  an  employee  is  injured- without  fault 
on  his  part,  the  corporation  would- be  liable^ 
under  the  same*  circumstances  that  a  private 
individual  or  corporation  would  be.  4  Labatt 
on*  Master  &  Servast,  §  1616 ;  Oottdon  v.  Chi- 
cago, 249  111.  696,  94  N.  E.  976.  See  Collins 
V;  Greenfield^  172  Mass.  78,  51  N.  £.  464^ 
Hourigan  v.  Norwich,  77  Conn;  358,  69  Ati. 
487,  17  Am.  Neg.  Rep.  446;  Bruhnke  v.  La^ 
Crosse,  166  Wis.  485,  144  N.  W.  1100,  30 
L.R.A.(N.8.)  1148.'  The  authorities  undonbt* 
edly  make  a  distinction  between  cmes  where 
injuries  are  occasioned  by  the  agents  of  mu- 
nicipalities while  engaged  in  the  performance 
of  governmental  fuhctionsj  or  in  private  en- 
terprises. Between  the  municipality  and  the 
public  the  <)uestioa*  of  liiibility  depdnds  upon 
whether  at  the  time  of  the  injury  the  mu- 
nicipality is  *  engaged-  in  a  goi^rftmental  or 
ministerial  duty.  The  relation  of  a  nninicf^ 
pal  coloration  to  its  Mrvant»  is  the  same  as 
it  is  between  afty  other  maAter  and  iervaait, 
jrrovided  it  ifiOigHged  In 'the  performance  of 
ministerial  functions.      ' 

The  '<niestfdn  has  he«tt  settled  so  far  as  this 
State*  is*  concerned,  and'  the  only  difficulty  is 
in  ft^plyihg-  the'  rulings  made  to  a  particular 
ctlse.  'In  LoVe  v. 'Atlanta,  supra,  it  ^ms  held 
that  "The  duty  [413]  of  keeping  the  streets 
clear  of  putrid  -and  other  stkbertance^  offensive 
to  the  sense  of  smell  and'Whit!h  tenrd'to  im- 
peril the  public  health  devolves,  ilnder  the 
charter  of  the  City  of  Atlanta,  upon  the 
board  of  health  of  that* city;  and  the -func- 
tions of  this  department  of  the  city  govern- 
ment being  governmental  and  not  purely  ad- 
ministrative'  in  t^lr  character,  it  follows 
that  if,  in  the  exert^ise  of  such  fuaettens  and 
in' the  discharge  of  the  dvities  derolting  upon 
this  department  thereunder,  a  private  citizen 
Is  injured  by  the  negligence  of  one  of  its 
servants'  in  iftnrd  about  'SUch  work,  no'  right 
of  action  arises  agftiYist  the  city.**  And  see, 
to  the  same  effect,  Watson  v.  Atlanta,  186 
Ga.  370,  71  S.  E.  664.  In  the  body  of  the 
opinion  in  the  Love  case  Justice  Atkinson 
said:  -'With  respect  to  matters  cbnceming' 
the  public  health,  however,  there  is  no  serious 
conflict  of  reason,  opinion,  or  authoHty  upon 
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the  correctness  of  the  proposition  that  the 
preservation  of  the  public  health  in  one  of 
the  duties  that  devolves  upon  the  State  as 
a  sovereign  power.  It  is  such  a  duty  as, 
upon  proper  occasion,  justifies  the  exercise  of 
the  right  of  eminent  domain  and  the  demoli- 
tion of  structures  which  endanger  or  imperil 
the  public  health.  In  the  discharge  of  such 
duties  as  pertain  to  the  health  department 
of  the  State,  the  State  is  acting  strictly  in 
the  discharge  of  one  of  the  functions  of  gov- 
ernment.  If  the  State  delegate  to  a  munici- 
pal corporation,  either  by  general  law  or  by 
particular  statute^  this  power,  and  impose 
upon  it  within  its  limits  the  duty  of  taking 
such  steps  and  such  measures  as  may  be  nec- 
essary to  the  preservation  of  the  public 
health,  the  municipal  corporation  likewise, 
in  the  discharge  of  such  duty,  is  in  the  exer- 
cise of  a.  purely  governmental  function,  af- 
fecting th«  welfare  not  only  of  the  citizens 
resident  within  its  corporation  but  of  the 
citizens  of  the  commonwealth  generally,  all 
of  whom  have  an  interest  in  the  prevention 
of  infectious  or  contagious  diseases  at  any 
point  within  the  State,  and  in  the  exercise 
of  such  powers  is  entitled  to  the  same  im* 
munity  against  suit  as  the  State  itself  en- 
joys. Such  a  duty  would  stand  upon  the 
same  footing  as  its  duty  to  preserve  the  pub- 
lic peace,  and  its  liability  or  non-liability 
would  depend  upon  the  same  principle  which 
relieves  the  city  from  liability  fojc  the  mis- 
feasance ol  a  police  officer  in  the  discharge 
of  his  duty.  It  will  be  observed,  however, 
that  in  order  to  exempt  a. city  from  liability, 
it  is  not  sufficient  to  show  that  the  particular 
work,  .  from  the  negligent  performance  of 
which  by  .the  servants  of  the  city  a  eitizen 
was  injured,  was  being  performed  under  the 
direction  ol  the  health  aythorities;  [414]  but 
it  must  be  shown  that  the  particular  work 
so  being  done  was  connected  with  or  had 
reference  to  the  preservation  of  the  publio 
health.*"  It  is  a  mattoor  of  common  knowledge 
that  the  sweepings  of  the  streets  contain 
matter  other  than  dirt  and  trash,  which  is 
offensive  to  the  sense  of  smell,  and  which, 
if  allowed  to  remain,  will  tend  to  affect  not 
only  the  eomfort  but  the  health  of  the  com- 
munity as  well.  Even  the  English  sparrows 
take  cognizance  of  this,  and  act  as  scavengers 
in  reoBoving  it.  And  it  matters  not  that  the 
duty  of  removing  this  cause  of  discomfort, 
inconvenience, .  and  ill  health  to  the  oommuni« 
ty  is  delegated  to  the  "Streets  and.  Lanes 
Department^'  of  a  city.  It  is  not  the  char- 
acter or  name  of  the  agent  who  executes  the 
duty  of  removing  the  cause  of  discomfort  and 
ill  health  to  the  public  which  fixes  the  char- 
acter of  the  duty  performed,  but  it  is  the 
act  itself  which  determines  whether  it  be 
governmental  or  ministerial.  It  is  immate- 
rial whether  the  work  is  done  under  the 
supervision  of  the  board  of  health  of  a  mu- 


nicipality, or  by  the  "Director  of  Public 
Works,"  or  under  the  "Streets  and  Lanes 
Department."  The  duty  is  the  same,  and 
that  is  to  remove  from  the  streets-  all  the 
sweepings  and  garbage  and  whatever  would 
contaminate  the  atmosphere  and  breed  pesti- 
lence and  disease;  and  such  a  duty  is  a  gov- 
ernmental and  not  a  ministerial  function.  It 
is  one  that  the  entire  public,  living  within 
or  without  the  municipality,  is  concerned  in, 
— the  enforcement  of  laws  for  the  preserva- 
tion of  the  comfort  and  health  of  the  oitixen. 
The  allegation  that  the  eart  was  too  weak 
to  stand  the  weight  of  "the  dirt  and  trash*' 
in  the  cart  cannot  change  the  character  of 
the  contents  of  the  cart.  The  petition  also 
alleged  that  the  plaintiff  was  hauling  "the 
sweepings  of  the  .street."  Counsel  for  both 
plaintiff  and  defendant  cite  the  ordinances 
of  the  City  of  Savannah  as  throwing  liglit  on 
the  question  at  issue;  but  the  court  cannot 
take  judicial  cognizance  of  the  existenoe  of 
the  ordinances  of  a  municipality,  on  demur- 
rer, where  such  ordinances  are  not  pleaded 
and  set  out.  What  is  said  in  Collins  v. 
Russell,  107  Oa.  423,  432),  33  S.  £.  444,  as 
to  judicial  cognizance  of  ordinances  of  the 
City  of  Savannah,  has  no ,  application  to  a 
case  like  the  present.  But,  without  reference 
to  the.  ordinances  of  the  City  of  Savannah, 
which  we  cannot  consider  under  the  present 
recordj  we  hold  <  that  the  allegation  in  the 
plaintiff's  petition  thut  the  cart  •contained 
the  sweepings  o(  the  streets,  which  he  was 
hauling  at  the  time  of  his  injury,  means  that 
the  plaintiff,  as  an  emy^oyee  [415]  of  the 
city,  was  in  the  exercise  of  a  governmental 
function ;  and .  this  beaag  so,  iie  .cannot  re- 
cover of  the  municipality.  The  couit  erred 
in  overruling  the  general,  demurrer  to  the 
petition* 
JudgoMnt  reverted.:  All  tiie  justices  oon- 
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LlAbiUty  •£  KnaielpaUty  tmr  Twt 
OaauaittAd  la  01e»iiliic  Streets  or  la 
BeataTal  af  QarlMiyey  Amh^Bt  ar  Otlaer 
Refuse. 

Majority  Rule: 

Rule   Stated,    242. 

Application  of  Rule,     244. 
Minority  Rule: 

Rule   Stated,    245. 

AppUcatioi^  of  3uie,    246. 


.  Majority  Bule* 

Rule  Staizd. 

A  majority  of  the  jurisdictions  subscribe 
to  the  rule  that  the  cleaning  pf  the  streets 
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m  Oa. 
and  the  removal  of  ashes  and  garbage  ia  a 
public  duty  performed  for  the  protection  of 
the  genera]  health  of  the  community,  in  the 
discharge  of  whieh  a  munieipaiity  exercises 
a  purely  goTernmental  function  as  distin* 
gnished  from  one  which  is  municipal  or  cor- 
porate, atid  therefore  it  is  not  responsible  for 
torts  committed  in  the  course  of  the  wotrk. 
Love  V.  Atlanta,  95  Ga.  129,  22  S.  E.  29,  61 
Am.  St.  Rep.  64;  McFadden  v.  Jewell,  119 
la.  321,  93  N.  W.  302,  97  Am.  St.  Rep.  321, 
60  L.R.A.  401;  Kippes  v.  Louisville,  140  Ky. 
423,  131  S.  W.  184,  30  L.R.A.(N.S.)  1161; 
Louisville  v.  Carter,  142  Ky.  443,  134  S.  W. 
468,  32  L.R.A.(N.S.)  eST^Haley  v.  Boston, 
191  Mass.  291,  77  N.  E.  888,  56  L.R.A.(N.S.) 
1005;  Gassidy  v.  St.  Joseph,  247  Mo.  197, 
152  8.  W.  306;  Connor  v.  Manchester,  73  N. 
H.  233,  60  Atl.  436;  Condict  v.  Jersey  City,  46 
N.  J.  L.  157;  Connelly  t.  Nashville,  100  Tenn. 
262,  46  8.  W.  565:  Bruhnke  v.  La  Crosse, 
155  Wis.  485,  144  N.  W.  1100,  50  L;R.A. 
(N.S.)  1147.  And  see  the  reported  case.  See 
also  Louisville  r.  Hehemann,  161  Ky.  523, 
171  S.  W.  166.  L.R.A.  1915C  747;  Johnson 
V.  Somerville,  195  Mass.  370,  81  N.  £.  268, 
10  L.R.A.(N.S.)  715;  Kuehn  r.  Milwaukee, 
92  Wis.  263,  65  N.  W.  1030  <tort  by  in- 
dependent contractor).  Compare  Young  ▼. 
Metropolitan  St.  R.  Co.  126  Mo.  App.  1,  103 
S.  W.  135  (disapproved  in  Cassidy  t.  St. 
Joseph,  supra.) 

Thus  in  Love  v.  Atlanta,  95  Ga.  129,  82 
8.  E.  29,  51  Am.  St.  Rep.  64,  it  appeared 
that  while  the  plaintiff  was  passing  along  the 
streets  of  a  city,  in  the  exercise  of  proper 
care  and  without  fault  on  his  part,  an 
animal  attached  to  one  of  the  garbage  carts 
of  the  city  was  negligently  permitted  to  run 
away,  and  while  so  running,  collided  with 
the  bnggy  of  the  plaintiff  cau^ihg  serious 
injury.  It  was  also  alleged  that  the  driver  of 
the  cart  was  a  small  negro  boy,  wholly  in^ 
coriipetent  to  the  discharge  of  the  duty,  and 
that  the  mule  employed  was  vicious,  danger- 
ous, and  liable  to  run  away.  It  was  shown 
that  the  mule  and  cart  causing  the  damage 
were  in  use  by  the  city  under  the  direction 
of  the  health  board  of  the  city,  attd  that  the 
servant  of  the  city  charged  with  driving  the 
vtLTt  was  then  employed  in  cleaning  the 
streets  and  removing  therefrom  sUch  putrid 
and  offensive  substances  as  usually  accumu- 
late in  the  streets  of  densely  populated  cities, 
and  which  were  necessary  to  be  removed  be- 
cause, remaining,  they  endangered  the  public 
health.  The  court  said:  "With  respect  tO 
matters  concerning  the  public  health,  .  .  . 
there  is  no  serious  conflict  of  reason,  opin- 
ion or  authority  upon  the  correctness  of  the 
proposition  that  the  preservation  of  the  pub- 
lic health  is  one  of  the  duties  that  devolves 
upon  the  state  as  a  sovereign  power.  It  is 
fuch  a  duty  as,  upon  proper  occasion,  justi- 
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lies  the  exercise  of  the  right  of  eminent  do- 
main and  the  demolition  of  structures  which 
endanger  or  imperil  the  public  health.  In 
the  discharge  of  such  duties  aa  pertain  to  the 
health  department  of  the  state,  the  state  is 
acting  strietly  in  the  discharge  ol  one  of  the 
functions  of  government.  If  the  state  dele- 
gate to  a  municipal  corporation,  either  by 
general  law  or  by  particular  statute,  this 
power,  and  impose  upon  it  within  its  limits 
the  duty  of  taking  such  steps  and  such  meas- 
ures as  may  be  necessary  to  the  preservation 
of  the  public  health,  the  municipal,  corpora- 
tion likewise,  in  the  discharge  of  such  duty, 
is  in  the  exercise  of  a  purely  governmental 
function,  affecting  the  welfare  not  only  of 
the  citisens  resident  within  its  corporation 
but  of  the  citizens  of  the  commonwealth  gen- 
erally, all  of  whom  have  an  interest  in  the 
prevention  of  infectious  or  contagious  diseases 
at  any  point  within  the  state,  and  in  the  ex- 
ercise of-  such  powers  is  entitled  to  the  same 
immunity  against  suit  as  thp  state  itself 
enjoys,  ...  it  can  make  no  difference  in 
principle  as  to  the  character  of  the  agents  em- 
ployed in  the  discharge  of  this  duty  with  re- 
spect to  the  public  health.  The  principle  of 
nonliability  rests  upon  the  broad  ground  that 
in  the  discharge  of  its  purely  govemmentaj 
functions,  a  corporate  body  to  which  has 
been  delegated  a  portion  of  the  sovereign 
power,  is  not  liable  for  torts  committed  in  the 
discharge  of  such  duties  and  in  the  execution 
of  such  powers.  It  can  be  no  more  liable  be- 
cause of  the  failure  to  select  competent  driv- 
ers of  garbage  carts  than  a  city  could  be  held 
liable  for  failing  to  elect  a  wise,  conservative 
and  discreet  mayor.  .  .  .  However  incon- 
gruous it  may  appear  to  be  to  say- that  this 
diminutive  darky  and  this  refractory  mule 
were  engaged  in  the  performance  of  some  of 
the  functions  ol '  government,  it  is  neverthe- 
less true,  aikd  illustrates  how  even  the  hum- 
bl^t  of  its  citizens,  under  the  operation  of  its 
laws,  may  become  in  (xeorgia  an  important 
public  functionary.'' 

In  Louisville  v.  Hehemann,  161  Ky.  523, 
171  8.  W.  166,  L.R.A.  1915C  747,  the  court 
said,  obiter:  "In  the  collection  and  dispo- 
sition of  garbage,  undoubtedly  the  city  acts 
for  the  public  health,  and  discharges  a  gov- 
f*mmental  function.  In  this  regard,  it  is 
an  agent  tn  arm  of  the  commonwealth,  and, 
for  that  reason,  is  absolved  from  liability 
for  the  negligence  of  its  employees." 

In  Condict  v.  Jersey  City,  46  N.  J.  L.  167, 
the  court  said:  "The  removal  of  ashes  and 
garbage  placed  by  the  inhabitants  in  boxes 
and  barrels  upon  the  sidewalks,  is  part  of 
the  duties  of  this  beard  in  their  supervision 
over  and  care  for  the  cleanlinesa  of  the 
streets.  A  dumping-ground  and  horses,  carts 
and  drivers,  to  carry  the  ashes  and  garbage 
to  tlie  place  of  d^>osit,  are  necessary  to  en- 
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able  the  board  to  carrj  into  execution  its 
public  duties  in  thiff  respect;  and  the  board 
is  supplied  with  horses  and  carts  and  au- 
thorized to  employ  drivers  at  public  expeuBe 
for  this  purpose.  It  lis  the  settled  law  of 
this  state  that  an  action  will  not  lie  in  be- 
half of  an  individual'  who  has  sustained  a 
special  damage  from  the  neglect  of  a  munici- 
pal corporation  to  perform  a  public  duty, 
unless  the  right  to  sue  for  such  an  injury  is 
given  by  statute.  .     In  the  execution 

of  the  duties  of  a  municipal  government  the 
services  of  inferior  officers  having  only  minis- 
terial duties  to  perform,  and  of  workmen 
and  other  employees,  are  required  for  the 
transaction  of  its  business;  ...  It  has 
been  held  that  with  respect  to  such  officers 
and  employees,  the  doctrine  of  respondeat 
superior  does  not  apply-  ...  To  main- 
tain in  its'  integrity  the  doctrine  of  our  courts 
that  a  municipal  corporation  is  hot  amenable 
to  actions  for  tiegligence  in  the  performance 
of  pubHc  duties,  it  is  necessary  to  maintain 
also  that  persons  employed  by  the  corporation 
in  the  execution  of  public  duties  are  mere 
agencies  or  instruments  by  which  sudi  duties 
are  performed,  and  that  the  doctrine  q( 
respondeat  superior  does  not  apply  to  snch 
employments.  To'  impose  upon  the  corpora- 
tion liability  for  the  negligence  of  such  em- 
ployees would  indirectly  fix  upon  the  cor- 
poration a  liability' from  which  it  is  by 
law,  on  consideration  of  public  policy,  ex- 
empted." 

Application  of  Rule. 

In  Kippee  v.  Louisville,  140  Ky.  423,  lai 
S.  W.  184,  90  L.R.A.(N.S.)  1161,  it  appeared 
that  the  plaintiff  was  injured  by  the  bursting 
of  a  hose  in  charge  of  the  defendants'  em- 
ployees. The  defendant  alleged  that  at  tJ^e 
time  of  the  accident  complained  of  the  em- 
ployees of  the -city,  or  one  oi  its  departments, 
in  charge  of  the  flusher,  were  engaged  in 
flushing  the  streets  of  the  city,  and  that  for 
this  service  the  city  did  not  receive  or  charge 
any  remuneration  or  profit,  but  did  the- work 
solely  for  the  promotion  of  the  health,  safety 
and  comfort  of  the  inhabitants  of  the  city 
and  the  general  public;  and  that  in  using 
the  flusher  it  was  exercising  a  govemmentarl 
function  of  the  city.  The  plaintiff  demuri:ed 
to  the  answer  and  the  demurrer  was  over- 
ruled. On  appeal  the  court  affirmed  the  judg- 
ment and  held  that  the  flushing  of  the  streets 
of  the  city  was  a  public  duty  undertaken  by 
the  city  in  the  exercise  of  ita  governmental 
functions. 

In  Conelly  v.  Nashville,  100  Tenn.  262,  46 
S.  VV.  566,  it  appeared  that  while  the  plain- 
tiff was  sitting  in  her  buggy,  which  was 
standing  near  the  sidewalk  of  one  of  the 
streets  of  a  city,  a  driver  of  a  sprinkling 


cart,  engaged  in  the  services  of  the  city,  neg- 
ligently collided  with  the  wheels  if  the  buggy, 
BO  that  the  animal  attached  thereto  taking 
fright,  overturned  the  buggy  and  inflicted  the 
injury  complained  of.  A  demurrer  to  the 
plaintiff's  declaration  was  sustained  and  the 
court  said:  "An  ordinance  of  the  city  direct- 
ing the  sprinkling  of  the  streets  ...  is 
one  that  is  sanitary  in  its  character,  passed 
in  view  of  the  health  and  comfort  of  the  gen- 
eral public.  While  engaged  in  doing  work 
under  such  an  ordinance,  th4  municipality  is 
discharging  a  governmental  duty,  and  is  tiot 
responsible  for  the  carelessness  of  the  agent 
or  agencies  so  employed."   - 

In  Cassidy  v.  St.  Joseph,  247  Mo.  197,  162 

5.  W.  306,  it  was  held  that  there  could  be  no 
recovery  against  a  city  for  the  death  of  the 
plaintiff's  husband  caused  by  a  runaway  team 
used  by  the  city  in  the  cleaning  of  its  streets. 

Likewise  in  Connor  v,  Mandbester,  73  N. 
H.  233,  60  Atl.  436,  the  plaintiff  offered  to 
prove  that  the  decedent  was  employed  by  the 
street  and  park  .commissioners  of  the  city  ol 
Manchester,  through  their  superintendent,  to 
drive  a  horse  hitched  to  a  cart  used  in  remov- 
ing dirt,  rubbish,  aod  ashes  from  the  streets 
of  the  city  and  irom  Teceptades  placed  on  or 
near  tlve  streets  by  abutters;  and  that  while 
so  employed,  he  was  run  over  and  killed  by 
reason  of  tlie  unsafe  character  of  the  horse. 
The  defendants*  motion  for  an  order  of  non- 
suit was  granted,  subject  to  exception.  On 
appeal  the  exception  was  overruled  and  the 
order  of  nonsuit  sustained. 

In  Bruhnke  v.  La  Crosse,  155  Wis.  485,  144 
N.  W.  1100,  50.Lil.A.(N.S.)  1147.  it  was 
held  that  the  defendant  city  yras  not  liable  for 
an  injury  to  a  child  caused  by. the  negligence 
of  a  drivftr  of  a  city  dump  wagon  which  was 
being  used  for  sticet  cleaning  purposes.  The 
infant  who  was  five  years  of  age  had  followed 
the  wagon  and  had  come  in  contact  with  the 
chains  forming  constituent  parts  of  tlie  dump- 
ing device  just  as  the  driyer,  without  notice 
or  warning,  negligently  disengaged  the  dump- 
ing device,  causing  the  chains  to  move  and 
draw  the  infant  into  or  against  the  pulleys 
through  which  these  .chains  passed,  with 
great  force,  seriously  injuring  the  infant. 

In  Louisville  v.  Carter,  142  Ky.  443,  134 

6.  W.  46S»  32  L.R.A.(N.S.)  637,  it  appeared 
that  the  plaintiff,  an  eleven -year-old  boy.  was 
lutt  over  by  a  wagon  •  belonging  to  the  city 
of  Louisville  and  severely  injured*  One  of 
the  city's  sprinkling  carts  was  being  driven 
through  the  streets,  and  another  Avagon  used 
by  the  street  cleaning  department  was  at- 
tached to  it.  The  latter  wagon  injured  the 
boy.  It  was  conceded  that  if  the  injury  had 
been  inflicted  by  the  sprinkler  while  being 
4ised  for  sprinkling  the  street  .no>  recovery 
oould  be  had.  But  it  was  argued  that  inas- 
much as  the  sprinkler  was  not  being  U8e<l 
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for  sprinkling,  purposes,  but  to  haul  another 
wagon,  a  different  rule  applied.  The  court 
said:  ''We  are  unable  to  draw  the  distine- 
tion  which  appellee's  counsel  would  make 
between  an  injury  resulting  from  the  negli- 
gent use  of  the  sprinkler  while  actually 
sprinkling,  ajnd  one  while  the  sprinkler  was 
being  drawn  through  the  city  from  one  part 
thereof  to  another.  In  the  numerous  cases 
that  have  .  been  decided  by  this  and  other 
courts,  holding  that  a  city  is  not  liable  for 
an  injury  that  resulted  through  the  negli- 
gence of  its  employees  engaged  ip  the  dis-  . 
charge  of  any  of  those  duties  commonly  called 
'governmental  functions/.. the  opinion  in  each 
is  rested  upon  the  idea  that,  as  the  city  is 
a  branch  of  the  state  government,  an  arm  of 
the  state,  it  is  against  public  policy  to  permit 
it  to  be  used  for  the  negligence  pf  those  ol  ito 
servants  engaged  in  the  discharge  of  some 
duty  which  has  for  its  aim  the  protectioli-  of 
the  lives,  health,  or  property  of  the  citisens." 

In  McFadden  v.  Jewell,  119  la.  321,  93 
N.  W.  302,  97  Am.  St  Rep.  321,  60  L.R.A. 
401,  it  appeared  that  an  infant  was  injured 
by  a  mowing  machine  operated  by  an  em- 
ployee of  the  defendant  who  was  engaged  in 
cutting  down  a  growth  of  weeda  in  one  ol 
the  alleys  of  the  city.  The  court  said :  ''Cer- 
tain it  is  that  in  the  matter  of  control  over 
the  streets  and  alleys  within  the  incorporate 
limits — and,  to  make  the  reference  direct,  in 
the  matter  of  clearing  the  alley  in  question 
of  weeds — the  town  was  in  the  exercise  of 
police  powers  possessed  by  it  as  an  incident 
to  its  existence  as  a  municipal  corppration. 
It  is  well  settled  that  where  an  act  done  by 
an  ofiScer  or  employee  of  a  municipal  corpo- 
ration is  essentially  in  the  line  of  the  per- 
formance of  an  official  duty,  public  in  charac- 
ter, the  municipality  cannot  be  made  liable 
for  a  tort  committed  or  wrong  done  by  such 
officer  or  employee  wliile  engaged  as  such  in 
the  performance  of  the  duty'  in  question." 

In  Johnson  v.  Somerville,  196  Maas.  370, 
81  N.  E.  268,  10  L.R.A.<NJ3.)  715,  it  was  held 
that  a  city  was  not  responsible  for  the  action 
of  its  superintendent  in  dumping;  ashes  on 
premises  adjoining  the  plaintiff's  premises, 
thereby  filling  up  a  natural  watercourse,  and 
causing  the  water  to  percolate  through  the 
aoil  into  a  cellar  on  the  land  of  the  plaintiff. 

However,  in  lK>uisville  y.  Hans  (Ky.)  180 
8.  W.  65,  it  appeared  that  the  plaintiff  was 
injured  by  falling  over  a  garbage  can  which 
had  been  standing  on  the  sidewalk  for  three 
days.  It  was  the  duty  of  the  street  cleaning 
department  tp  remove  all  garbage  placed  in 
such  receptacles  on  certain  days,  but  an  em- 
ployee of  that  department  had  failed  to  do 
so.  The  court,  said:  '*In  failing  to  remove 
thia  garbage  :wben  it  should  have  done  so, 
the  city  was  not  exercising  any  go  i^eirn mental 
function.    It  was  simply  guilty  of  nsgUgence, 
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as  much .  so  as  if  a  man  in  the  employ  of 
.the.  city  whose  duty  it  was  to  remove  the 
garbs^  had  himsell  put  an  obstruction  on 
the  sidewalk  at  this  place  and  let  it  remain 
there, three  days.  The  city  is  under  a  duty 
to  exercise  ordinary  care  to  keep  its>  streets 
and  sidewalks  in  reasonably  safe  condition 
lor  public  travel,  and  when  it  fails  to  per- 
form this  duty  by  leaving  an  obstruction  in 
the  street  or  on  the  sidewalk  that  it  knows, 
or  in  the  exercise  of  ordinary  care  could  have 
known,  was  present,  and  some  person  is  in- 
jured by  reason,  of  the  obstruction,  tlie  lia- 
bility of  the  city  grows  out  of  its  failure  to 
perform  the  duty  mentioned.' 


ft 
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Rule  Stated. 

In  some  jurisdictions,  however,  a  munici- 
pality is  held  liable  for  torts  committed  in 
cleaning  its  .  streets.  In  those  jurisdictions 
the  courts  consider  the  cleaning  of  streets  or 
the  removal  of  garbage  and  rubbish  to  be  a 
corporate  function  and  the  fact  that  its  dis- 
charge may  incidentally  benefit  the  public 
health  is  deemed  to  be  of  minor  importance. 
Barney  Dumping-Boat  Co.  v.  New  York,  40 
Fed.  50;  Denver  v.  Maurer,  47  Oolo.  S909,  106 
Pac  875,  135  Am.  St.  Rep.  210;  Flannagan 
«v.  Bloom ington,  156  111.  App.  162;  Pass 
Christian  v.  Fernandez,  100  Miss.  76,  66  So. 
329,  39  L.R,A.(N.SO  649;  Misaano  v.  New 
York,  160  N.  Y.  123,  54  N.  £.  744,  6  Am. 
Neg.  Rep.  652;  Quill  v.  New  York,  36  App. 
Div.  476,  65  N.  Y.  S.  889,  6  Am.  Reg.  Rep. 
423,  reversing  21  Misc.  598,  48  N.  Y.  S.  141; 
Silverman  v.  New  York,  114  N.  Y.  S.  59; 
Ostrom  V.  San  Antonio,  94  Tex.  523,  62  S. 
W.  909,  reversing  (Tex.)  60  S.  W.  591;  San 
Antonio  v.  Mackey,  14  Tex.  Civ.  App.  210, 
36  S.  W.  760,  on  rehearing  22  Tex.  Civ.  App. 
145,  54  S.  W.  33.  S^  also  Denver  v.  Porter, 
126  Fed.  .^8,  61  C.  C.  A.  168.  Compare 
Davidson  y.  New  York;  24  Misc.  560,  54  N. 
Y.  S.  51  (the  decision  wherein  was  based  on 
the  holcling  in  21  Misc.  698,  48  N.  Y.  S.  141, 
which  holding  was  latei*  reversed  on  appeal, 
see  Quill  v.  New  York,,  supra) .  Thus  in  Os- 
trom V.  SaA  Antonio,  94  Tex.  623,  62  S.  W. 
900,  the  eourt  said:  "In  what  sense  can  it 
be  said  that  the  cleaning  of  the  streets  of 
San  AntoiHO  was  a.  duty  that  primarily 
rested  upon  the  state  ol  Texas?  We  know  of 
,no  principle  of  law  upon  ^hich  such  duty  can 
be  based,  nor  any  case  which  has  so  held, 
nor  any  instance  in  which  such  power  has 
been  exercised  by  the  state  for  the  bttiefit  of 
the  general  public,  and  we  must  conclude 
that  it  does  not  fall  within  that  class  of 
cases  which  are  specified  as  being  powers  to 
he  exercised  for  the  good  of  the  general  pub- 
lic imposed  upon  a  municipal  corporation  for 
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enforcement  within  its  limits.     The  law  im- 
posed the  duty  of  cleaning  the  streets  upon 
the  city  of  San  Antonio  within  its  own  lim- 
its primarily  and  especially  for  the  benefit 
of  its  o^vn  people.    It  is  strictly  a  corporate 
function  for  the  abuse  of  which  by  its  agents 
in  the  course  of  their  regular  employment 
the  city  must  be  held  liable."     Likewise  in 
Pass  Christian  v.   Fernandez,   100  Miss.  76, 
56  So.  329,  39  L.R.A.(N.S.)    649,  wherein  it 
appeared  that  a  child  was  injured  by  the  neg- 
ligence of  one  of  the  drivers  of  the  city's  gar- 
bage carts  engaged  in  hauling  dirt  and  trash,  • 
the  court  said :      "The  only  real  defense  is  that 
at  the  time  of  the  injury  the  cart  and  driver 
were  engaged  in  a  gov^nmental  duty,  and  on 
account  of  this  no  liability  attaches  on  the 
part  of  the  city.     ...    It  may  be  true,  as 
an  abstract  proposition  of  law,  that  damage 
occasioned  by  the  city  in  the  exercise  of  a 
purely   governmental    duty   does  not   render 
the  city  liable;    but   it  must  be   a  govern- 
mental duty,  and  the  idea  that  a  driver  of 
a  city  cart,  engaged  in  hajuling  trash  and 
dirt  for  the  city,  is  engaged  in  a  'govern- 
mental function'  in  any  sense  in  which  the 
word  is  used  in  the  law,  requires  a  stretch 
of  the  imagination  that  is  beyond  our  power 
to  make.     It  is  a  matter  of  no  little  diffi- 
culty to  define  what  are  and  what  are  not 
purely  governmental  duties  of  a  city.    To  a 
very   large  extent  these  questions  can   onljK 
be   settled  by  the  facts  of  each   particular 
case,   so   variant   are   the    conditions    under 
which   this  question   arises.     The  public  or 
governmental  duties  of  a  city  are  those  given 
by  the  state  to  the  city  as  a  part  of  the 
state's   sovereignty,   to   be   exercised   by   the 
city  for  the  benefit  of  the  whole  public,  living 
both  in  and  out  of  the  corporate  limits.    All 
else  is  private  or  corporate  duty,  and  for  any 
negligence  on  the  part  of  the  agents  or  em- 
ployees of  the  municipality  in  the  discharge 
of  any  of  the  private  duties  of  the  city  the 
city  is  liable  for  all  damages  just  as  an  indi- 
vidual  would  be.     The  use  of   the  cart  in 
hauling  dirt  or  trash  far  the  city  is  for  no 
governmental   purpose,  as  connect^N)  in   any 
way  with   the  sovereign   duty  of  the   state. 
The  state  does  owe  the  duty  to  all  its  citi- 
zens of  protecting  the  person  from  assault 
and  the  property  from  destruction,  and  all 
done  by  the  city  in  furtherance  of  this  duty 
of  the  state  is  done  in  a  governmental  ca- 
pacity.    But  the  hauling  of  dirt  and  trash 
is  for  the  use  and  advantage  of  the  city  in 
its  corporate  capacity,  is  a  corporate  duty, 
and  the  city  is  liable  for  all  damage  done  by 
any  officer  or  agent  so  employed." 

However,  a  municipality  cannot  be  held 
liable  for  the  tort  of  an  independent  contrac- 
tor committed  while  cleaning  the  streets. 
Frank  v.  Rome,  126  App.  Div.  141,  109  N. 
Y.  8.  247.  €ompare  Flannagan  r.  Blooming- 
ton,  156  111.  App.  162. 


In  England,  it  seems  that  a  municipality 
is  liable  for  torts  committed  in  the  cleaning 
of  its  streets  although  the  action  must  con- 
form in  all  respects  to  the  general  rules  of 
practice  or  particular  statutes  governing  the 
same.  Thus  in  Edwards  v.  St.  Mary,  Isling- 
ton, 22  Q.  B.  D:  338,  58  L.  J.  Q.  B.  165,  60 
L.  T.  N.  S.  725,  37  W.  R.  347,  63  J.  P.  180, 
it  appeared  that  the  plaintiff  had  been  em- 
ployed by  certain  contractors  to  drive  a 
water  cart  for  the  sprinkling  of  the  streets 
of  the  defendant,  a  metropolitan  vestry.  The 
water  cart  had  been  furnished  by  the  vestry 
and  while  the  plaintiff  was  engaged  in  his 
duties  the  axle  broke,  and  the  plaintiff  was 
thrown  from  the  cart  and  injured.  The 
question  of  the  defendant's  negligence  in  fur- 
nishing the  cart  was  submitted  to  the  jury 
and  a  verdict  was  rendered  in  favor  of  the 
plaintiff.  On  appeal  the  judgment  was  re- 
versed on  the  ground  that  proper  notice  of 
the  action  had  not  been  given  within  the 
prescribed  time. 

In  Canada^  it  has  been  held  that  a  munici- 
pality was  not  liable  for  the  negligence  of  a 
teamster  engaged  by  the  city  at  so  mudh  an 
hour  for  the  purpose  of  removing  filth  and 
scrapings  from  the  streets.  Saunders  v.  To- 
ronto, 26  Ont.  App.  265,  reversing  29  Ont, 
273.  The  decision  was  based  on  the  fact  that 
under  the  terms  of  his  employment  the  team- 
ster was  an  independent  contractor  and  the 
relation  of  master  and  servant  therefore  did 
not  exist. 

Application  or  Rnuc 

In  Denver  v.  Maurer,  47  Colo.  209,  106 
Pac.  875,  136  Am.  St.  Rep.  210,  it  appeared 
that  the  plaintiff  was  injured  by  stumbling 
over  or  being  struck  by  a  hose  stretched 
across  the  street  by  employees  of  the  city 
in  washing  out  street  refuse  collected  in  a 
storm  sewer.  Affirming  a  judgment  for  the 
plaintiff  the  court  said:  *The  authorities 
agree  that  two  classes  of  general  duties  are 
imposed  upon  a  municipal  corporation.  One 
is  governmental,  and  the  municipality  is  not 
liable  for  negligence  of  employees  occurring 
in  the  performance  thereof.  The  other  is 
private  and  corporate,  and  the  municipality 
is  liable  for  negligence  of  employees  occur- 
ring in  the  performance  thereof.  .  .  .  The 
authorities  are  practically  agreed  in  placing 
certain  general  duties  in  the  class  that  is 
governmental,  and  among  those  is  the  general 
duty  of  the  preservation  of  the  public  health. 
.  .  .  There  is  considerable  confflict  among 
the  authorities  when  it  comes  to  the  applica- 
tion of  the  general  rule  to  specific  cases.  In 
reading  the  authorities,  one  is  imi^ressed 
with  the  fact  that  often  some  detail  in  the 
performance  of  one  class  of  general  duties, 
partakes*  partly  or  wholly  of  the  nature  of 
another  clsAS  of  general  duties.     Thus,  fre- 


r 


MAYOR,  ETC 

quently,  details  in  the  perforsMinoe  of  th« 
general  duty  of  curing  for  the  streets  par* 
take  of  the  nature  of  duties  performed  in 
the  preservation  of  puhlie  health.  It  also 
appears  that  a  municipality  may  be  immune 
from  negligence  occurring  in  the  performance 
of  a  detail  in  one  class  of  duties,  while  it 
would  be  liable  for  negligence  in  the  perform- 
ance of  a  like  detail  in  another  class;  as, 
for  instance,  while  it  would  not  be  liable  for 
the  negligence  of  its  firemen  in  stretching  a 
hose  on  ,  a  sidewalk  while  using  it  to  put 
out  a  fire,  it  might  be  liable  for  the  negli- 
gence of  employees  in  stretching  a  hose  on 
the  sidewalk  while  using  it  in  the  care  of 
its  streets." 

In  Quill  V.  New  Yprk,  36  App.  Div.  476, 
55  N.  Y.  8.  889,  5  Am.  Neg.  Rep.  423,  re- 
tferging  21  Misc.  608,  48  N.  Y.  S.  141,  it 
appeared  that  the  plaintiff  was  injured  while 
seeking  to  board  a  street  ear,  by  being  struck 
by  an  ash  and  garbage  cart  belonging  to  the 
street  cleaning  department  of  the  defendant 
city.  The  court  held  the  city  to  be  liable 
for  the  negligence  of  its  employee  and  said: 
"The  duty  or  labor  imposed  on  the  city 
.  •  •  as  to  the  removal  of  garbage  and 
ashes,  seems  to  us  plainly  not  the  govern- 
mental function  of  abating  nuisances,  but 
the  private  duty  which  would  otherwise  rest 
on  residents  and  property  owners  within  the 
municipality.'' 

In  Missano  v.  New  York,  160  N.  Y.  123, 
54  N.  £.  744,  6  Am.  Neg.  Rep.  652,  the  de- 
fendant city  was  held  to  be  liable  for  the 
death  of  a  child,  who  was  run  over  and  killed 
by  a  horse  attached  to  an  ash  cart  of  the 
street  cleaning  department.  The  court  said: 
"At  the  time  this  alleged  cause  of  action 
accrued  it  was  the  duty  of  the  city  of  Ne^ 
York  to  keep  its  streets  in  repair  and  to  see 
that  they  were  thoroughly  cleaned  and  kept 
clean  at  all  times ;  also  to  remove  the  sweep- 
ings, ashes  and  garbage  as  often  as  the  pub- 
lic health  and  use  of  the  streets  required  it 
to  be  done.  .  .  .  The  fact  that  the  dis- 
charge of  this  duty  might  incidentally  benefit 
the  public  health  did  not  make  the  acts  of 
the  commissioner  of  street  cleaning  a  public 
function.  It  is  dear  upon  principle  and  au- 
thority that  the  city  of  New  York,  in  the 
ordinary  and  usual  care  of  its  streets,  both 
aa  to  repairs  and  cleanliness,  is  acting  in 
the  discharge  of  a  special  power  granted 
to  it  by  the  legislature,  in  the  exercise  of 
which  it  is  a  legal  individual,  as  distin- 
guished from  its  governmental  functions 
when  it  acts  as  a  sovereign." 

In  Silverman  v.  New  York,  114  N.  Y.  8. 
59,  it  was  held  that  a  piunicipality  was  liable 
fer  the  negligence  of  a  driver  of  a  rubbish 
cart  in  running  over  the  foot  of  the  plaintiff 
while  he  was  sitting  on  a  park  bench. 

In  Barney  Dumping:Boat  Co.  v.  New  York, 
40  Fed.  50i^  the  United  States  circuit  court. 
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following  the  principle  laicE  down  by  the  New 
York  courts,  held  the  defendant  city  to  be 
liable  for  damage  caused  by  the  negligent 
operation  of  a  steam  tug  belonging  to  the 
city  and  used  in  removing  refuse  from  the 
streets. 

In  Ostrom  v.  San  Antonio,  94  Tex.  523,  62 
S.  W.  909,  a  city  was  held  to  be  liable  for 
the  acts  of  cart  drivers  in  the  employ  of  the 
street  cleaning  department,  in  driving  over 
the  plaintiff's  land. 

In  Flannagan  v.  Bloomington,  156  III.  App. 
162,  it  was  held  that  a  municipality  was  lia- 
ble for  the  act  of  a  cartman  in  its  employ, 
in  dumping  garbage  and  refuse  on  a  lot 
within  the  city  limits  to  the  damage  of  the 
plaintiff.  The  court  said:  "The  determina- 
tion by  the  council  of  the  city  of  Bloomington 
as  to  how  and  in  what  manner  the  garbage 
and  refuse  matter  might  be  removed  from  the 
streets,  was  for  the  determination  of  the  city 
authorities  but  the  selection  of  the  place  of 
the  dumping  ground  and  the  dumping  of  the 
refuse  matter  in  a  place  where  it  caused  the 
injury  or  damage  to  another  was  an  action 
for  which  city  became  liable  and  it  must 
exercise  its  duty  of  disposing  of  this  garbage 
and  refuse  matter  in  such  a  manner  as  not 
to  injure  or  expose  others  to  danger  and  a 
failure  to  do  so  renders  it  liable.  The  fact 
that  the  city  provided  an  ordinance  prohibit- 
ing the  doing  of  the  acts  which  it  is  com- 
plained of  here  were  done,  is  no  defense 
where  the  violation  of  the  ordinance  is  per- 
mitted and  committed  by  the  servants  and 
employees  of  the  city;  while  there  may  be  a 
penalty  imposed  upon  a  person  for  violation 
of  the  ordinance,  this  does  not  relieve  the 
city  from  any  liability  for  its  negligence  and 
Wrongful  acts." 

In  Stephenville  v.  Bovver,  29  Tex.  Civ.  App. 
384,  68  S.  W.  833,  it  was  held  that  a  munici- 
pality was  liable  for  the  act  of  a  city  scav- 
anger  in  repeatedly  depositing  refuse  on  a 
lot  adjoining  that  of  the  plaintiffs,  instead 
of  on  a  dumping  ground  provided  by  the  city 
beyond  its  corporate  limits,  to  the  damage  of 
the  plaintiffs. 

In  San  Antonio  v.  Mackey,  14  Tex.  Civ. 
App.  210,  36  S.  W.  760,  on  rehearing  22 
Tex.  Civ.  App.  145,  54  S.  W.  33,  the  city 
was  held  to  be  liable  for  the  dumping  of 
refuse  on  the  plaintiff's  land,  although  the 
act  may  not  have  amounted  to  a  nuisance. 

In  Clayman  v.  New  York,  117  App.  Div. 
565,  102  *N.  Y.  8.  661,  it  was  held  that  the 
illegal  arrest  of  a  woman  at  the  instigation 
of  a  street  cleaner  for  an  alleged  violation  of 
an  ordinance  declaring  it  to  be  a  misde- 
meanor to  sweep  rubbish  into  the  streets 
after  certain  hours,  was  the  act  of  the  police 
department  and  not  that  of  ^he  street  cleaner, 
and  that  the  city  therefore  was  not  respon- 
sible. 
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Servioe  of  Process  ^  LeaTins  at  Resi« 
deiLoe. 

Service  of  summon^  on  defendant  by  leav- 
ing a  copy  "at  his  usual  place  of  residence," 
held  valid,  within  the  meaning  of  that  term 
as  used  in  section  ^0  of  the  Cod^,  on  a 
record  showing  that  the  sheriff  went  into 
defendant's  yard;  that  he. handed  a  copy  of 
the  summons-  ,to  defendant's  wife,  who  was 
at  the  time  not  mp^'e  than  .20  feet  from  the 
house  in  which  he  resided;  that  lie  asked 
her  to  give  the  copy  to  defends^nt;  that  she 
said  she  would  do  so;  and  that  she  went  into 
the  house  with  it.    • 

Appeal  -^  Review  —  Verdict  mm.  Con* 
flictins  .Erldence. 

A  verdict  on  substantially  conflicting  proof 
will  not  be  set  aside,  where  it  is  supported 
by   sufficient   competent  evidence. 

DanaKos  •*  £KcosalTeness  »-  Assault  -« 
Malicious  Prosecntion* 

A  recovery  of  $3,090  for  assault  and  bat- 
tery, and  of  $1,300  for  malicious  prosecu- 
tion, held  not  excessive. 

[See  note  at  end  of  this  case.] 

Appeal  —  Necessity  of  Bill  of  £zcep* 
tions  —  Affidavits. 

Affidavits  purporting  t6  show  misconduct 
of  counsel,  to  be  available  on  appeal,  must 
be  included  in  the  bill  of  exceptions. 

( Syllabus '  by  cou  rt . ) 

Appeal  from  District  Court,  Saline  county  i 
HuRD,  Judge. 

Action  for  as^ult  and  battery  and  for  ma- 
licious prosecution.  Max  Bursow,  plaintiff, 
and  Solomon  Poerr  et  ah,  defendants.  JTudg- 
ment  for  plaintiff.  Defendants  appeal.  The 
lacts  stated  in  the  opinion.    Affi&med. 

James  El.  Addiie  and  Broicn  d  Venrick  for 
appellants. . 

R.  M.  Proudfit  and  Hastings  d  Ireland  for 
Appellee. 

[220]  Rose,  J, — The  petition  contains  two 
counts,  one  demanding  $5,080  for  assault  and 
battery,  and  the  other  $2,Q75  for  malicious 
prosecution.  In  the  annswers  defendants  deny 
that  any  unlawful  assault  was  made  upon 
plaintiff,  and  allege  that  he  shot  the  wife  of 
defendant  Kelly,  and  that  the  latter  thereupon 
assaulted  plaintiff,  but  used  no  more  force 
than  was  necessary  to  protect  her  from  fur- 
ther injury  and  to  preserve  his  own  life;  that 
no  one  assaulted  plaintiff  but  Kelly,  who  was 


juatifiedia/doing  so.  .The  allQga,tion  that  the 
prosecution,  ol  plaintiff  was  maUcioua  and 
without:  probable  cause  is  4€»ied.  .The  jury 
rendered  a  verdict  in  favor  lol  plaintiff  hir 
$8,9190  on  the  Qrst  oount,  and  for  $1,390  on 
tlie  second.  Fjrem  a  judgment  on  the  verdict 
defendants  appeal.  ■  ■ 

The  jurisdiction  of  the  court  is  ehallenged 
by  defendant  Doerr  on  the  ground  that  the 
sheriff  never  served  .a  summons  upon  him  by 
delivering  a  copy  to  him  peraonally,  "or  by 
leaving  one  at  his  usual  place  of  residence,'' 
as  required  by  si^otidn  69  of  the  code^  contain- 
ing  those  words.  Doerr's  reaidenee  was  with 
his  wife  and  children. in  a  house  on  a  £arm  in 
Saline  county.  The  sheriff  went  into  their 
yard  and  handed  a  oopy  of  the  summena  to 
Doerr's  wife,  who  was  at  the  time  not  more 
than  20  ieet  from  -  the  houae^  ■  He  testified 
that  he  asked  her  to  give  the  copy  to  Doerr ; 
that  she  said  she  would  do>  so;*  and  that  she 
went  into  the  house  with.  it.  The  contention 
is  that  the  copy  was  not  )eft  "at''  his  usual 
place  ol  residence,  within  the  meaning  of  that 
word  as  it  appears  in  the  language  copied 
from  the  statute.  It  is  argued  that  "at" 
means  "in^"  as  used  by  the '  legislature,  and 
that  the  sheriff  was  required  to  leave  the  oopy 
in  some  part  of  the  house.  In  the  general  use 
of  the  word  there  is  a  diversity  [221]  of 
meaning,  owing  to  the  context.  Had  the 
lawmakers  intended  to  limit  the  meaning  to 
"in,"  they  would  hav6  used  that  word.  *^At," 
in  the  language  quotod,  has  a' wider  signifioa- 
tion,  referring  evidently  to  a  point  in  space. 
In  this  sense,  some  ol  the  definitions  given 
by  the  Standard  Dictionary  are:  "In  prox- 
imity to;  in  the  vicinity  or  region  of;  close 
to;  by;  near."  "At"  includes  "in,"  because 
leaving  a  copy  in  the  house  occupied  by  Doerr 
as  a  residence  would  comply  with  the  stat- 
ute, but  it  is  used  in  a  broader  sense;  For 
the  purpose  of  imparting  notice,  leaving  a 
copy  by  or  near  the  residence,  with  the  wife, 
who  was  in  the  yard,  within  20  feet  of  the 
house,  and  who  took  it  into  the  house,  was 
as  effective  as  leaving  it  in  the*  house  would 
have  been.  It  not  only  means  "in,"^  but  it 
also  means  "by"  or  "near,"  in  a  situation  like 
that  described.  In  this  view  of  the  statute, 
the  objection  to  jurisdiction  was  properly 
•overruled. 

On  the  merits  of  the  case  the  principal 
discussion  relates  toi  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.  Plaintiff  was 
assaulted,  seriously  injured,  prosecuted  crim- 
inally, and  kept  in  the  custody  of  a  con- 
stable five  days.  The  examining  magistrate 
found  that  the  prosecution  of  plaintiff  was 
without  probable  cause  and  released  'him. 
These  facts  are  not  disputed,  but  evidence 
that  defendatits  wer^  the  aggressors  is  con- 
tradicted. The  assault  occurred  early  in  the 
morning,  November  21,  1910.     Plaintiff  had 
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aome  Iron  Pokmd  Are*  years  earlier,  and  was 
deficient  hi  tli«  use  id  the  English  language. 
When   assaulted,  he  was  26  years  old  and 
unmarried.     He  iras  small  of  stature,  com- 
pared with  defendants.    Hto  had  rented  16  or 
20  acres  of  land  is  Saline*  county,  with  an 
orchard,-  a  pasture,  a  bam,  a  corral,  and  a 
windmill.     Tliere  was  also  on  this   land  a 
frame  house  which  he  occupied  as  a  r^idence 
with  a  family  consisting  of  Adolpli  Suesz  and 
his  wife  and  children.    The  house  was  in  an 
open  yard  between  the  ordiard  and  the  pas- 
ture, with  a  public  road  in  front.    Plaintiff, 
imder  a  lease,  had  been  farming  an  unfenced 
80-acre   tract   across  the   road.     Part  of   it 
was  in  corn,  which  plaintiff  had  been  husk- 
ing.   Adjoining  the  [222]  cornfield,  defendant 
Doerr,   a   neighboring   farmer,   had   an   open 
field  of  wheat  growing  across  the  road  from 
the  houtie  occupied  by  plaintiff,  who,  earlier 
in  the  season,  had  farmed  the  land  on  which 
the  wheat   was  growing.     Horses  owned  by 
plaintiff  had  been  in  the  wheatfleld  two  or 
three  timoe,  and  he  had  been  reminded  of  the 
fact.    Defendant  Kelly  had  'been  in  the  neigh- 
borhood four  or  five  days  only,  and  was  an 
employee  of  Boerr.     The  material  parts  of 
the  story  told  by  plaintiff  and  his  witnesses 
may  be  summarized  as  follows :  Oh  the  morn- 
ing of  the  assault  plaintiff  had  hitched  a  team 
to  a  wagon  and  had  driven  to  his  cornfield  to 
husk  corn.    A  mare  and  two  colts  had  broken 
away  from  him  at  the  corral  before  he  left, 
and   had   run  across  the   road   into   Doerr's 
wheatfield.    Plaintiff  could  not  catch  them  at 
the   time,   but^   thinking  he   could   do   so   a 
little    later,    went   to    his    cornfield.      When 
there  he  saw  Doerr,  his  two  daughters,  Emma 
and  Ahna,  and  Kelly,  and  the  Iatter*s  wife. 
They   had   three  teams   and  wagons.     They 
drove    onto    Doerr's    wheatfield.      The    men 
chased  the  mare  and  the  colts  and  tried  to 
drive    them    off.      Plaintiff    immediately    re- 
turned  with  his  team  and  wagon   and  left 
them  at  the  windmill  back  of  his  house  by 
the  corral.    In  the  meantime  Mrs.  ICeTly  and 
Emma   Doerr   left  their  wagons,  went   to  a 
private  lane  in  plaintifTs  yai^d  between  the 
road  and  the  corral,  and  tried  to  prevent  the 
mare  and  tKie  colts  from  going  iii,  the  inten- 
tion of  defendants,  being  to  drive  the  trespass- 
ing animals  away  for  the  purpose  of  impound' 
ing  tjiem.     The  women  were  near  plainti^'s 
house.     He.  protested   against  their   driving 
his  stock  away  from  His  premises.'  Tlie  men 
approached  hurriedly.     Observing  that  they 
meant  mischiei(,  plaintiff  crawled  through  the 
fence    into  his  pasture   and  tried  to '  escape 
by  flight.    Doerr  followed  him,  and  Kelly  at- 
tempted to  intercept  him.     He  changed  his 
eourse  to  avoid  Kelly  and  ran  into  Doerr, 
who   -beat    hin    soverely.     KeEy  came   up» 
knocked  him  down  and  pounded  him.  Plaistifl 
was  helped  upp by  defendants,  and;  wenttto  hia 


hoQ0e  pursuant  to  their  ordora.  In  the  mean- 
time the  mare  aad  the  oolta  returnod  to  the 
corral.  Deleadaats  started  to  take  them 
away,  and  plaintiff  protested,  [223]  complain- 
ing bitterly.  Again  apprehending  danger, 
plaintiff  went  into  his  house.  Defendants  and 
the  women  came  up.  Mrs.  Buesz  went  to  the 
front  door,  said  she  was  sick,  and  told  the 
assailants  not  to  come. in.  Xhey  went  to  the 
back  door,  which  had  been  locked,  broke  it. 
open,  and  entered.  Plaintiff  ran  up  stairSi 
got  a  shotgun  belonging  to  Sues?,  and 
threatened  to  shoot.  The  stairway  door  below 
was  opened.  To  frighten  the  intruders,  plain- 
tiff fired  without  stopping  tltem,  the  shot 
striking  the  casing  near  the  top  of  the  stair- 
way door.  He  again  threatened  to  shoot,  and 
pulled  the  trigger,  but  the  second  cartridge 
did  not  explode.  He  was  dragged  down 
stairs  and  beaten  into  insensibility.  Defend- 
ants took  him  to  Doerr's  in  a  wagon,  and 
from  there  to  Friend,  where  they  had  him 
arrested.  Plaintiff  was  unable  to  give  an 
account  of  his  injuries,  but  it  is  shown  by 
physicians  or  by  other  witnesses  that  there 
was  .a  deep  wound  in  one  of  his  legs;  that 
blood  ran  from  his  nose,  from  his  mouth,  and 
from  one  of  his  ears;  that  an  eye  was  closed; 
that  a  lip  was  cut;  that  his  head  and  face 
were  bruised;  that  his  skull  was  fractured; 
that  his  brain  was  injured ;  that  one  side  of 
his  body  was  partially  paralyzed,  temporarily 
interfering  with  his  speech  and  with  his 
sight;  that  his  hearing  in  one  ear  was  per- 
manently injured^  if  not  destroyed.  The  in- 
terior of  the  house,  .after  the  assault,  as  de- 
scribed by  witnesses,  bore  marks  of  violence. 
This  is  the  substance  of  the  story  told  by 
plaintiff  and  his  witnesses. 

On  the  other  hand,  defendants  testified  that 
plaintiff  was  the  aggressor;  that  he  had  been 
warned  to  keep  his  horses  out  of  Doerr's 
wheatfield;  that  defendants  were  pursuing 
the  advice  of  counsel  in  attempting  to  im- 
pound the  trespassing  animals;  that  when 
plaintiff  came  back  from  his  cornfield  he  used 
profane  language  .and  threatened  to  shoot 
Kelly's  wife  and  Doerr;  that  defendants  were 
not  in  his  pasture  or  house;  that  he  came 
out  of  his  house  and  diot  Mrs.  Kelly;  that 
he  aimed  at  Doerr,  the.  gun -failing  to  go  off; 
that  he  was  assaults  by  no  one  except  Kelly, 
who  did  not  strike  him  until  after  he  shot 
Mrs.  Kelly. 
.  f  224)  The  jury  evidently  believed  plaintiff's 
version  of  the  controversy.  It  is  supported 
by  ample  evidence. ,  Tlie-  proofs  are  conflicting, 
and  the  verdict  settled  the  issues  of  fact. 
There  is  no  substantial  ground  for  setting 
aside  the  verdict  on  either  count  as  excessive. 
Plaintiff  was  permanently  injured.  While 
partially  paralyzed  and  at  times  unconscious, 
ho-  was  in.  the  pustody  of  a  constable  for  five 
days.     He  was  comparatively  a  stranger  in  a 
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strange  land.  Suffering;  and  m«ntal  anguish 
were  inevitable  results  of  th!e  assault  tod  of 
the  prosecution.  No  sufficient  reason  for  dis« 
turbing  the  judgment  as  unsupported  by  the 
evidence  or  as  excesBive  has  been  suggested 
or  found. 

Some  complaint  is  made  of  rulings  in  ad- 
mitting and  in  rejecting  evidence,  and  in  giv- 
ing and  in  refuising  instructions,  but  it  is 
clear  that  in  these  respects  no  ruling  properly 
assailed  is  prejudically  erroneous. 

An  assignment  of  error  is  directed  to  al- 
leged misconduct  of  an  attorney  for  plaintiff 
in  treating  jurors  to  cigars.  The  bill  of  ex- 
ceptions contains  no  evidence  of  such  mis- 
conduct, and  for  that  reason  the  assignment 
is  overruled. 

Finding  no  error  in  the  record,  the  judg- 
ment is 

Affirmed. 

Letton,  Fawcett  and  Hanier,  JJ.,  not  sit- 
ting. 

KOTE. 

What  Is  EzpeaaiTe  or  Inmdeqvate  Ver« 
diet  in  Aotion  for  Malioioua  Froseou- 
tion. 

I.  Introductory,  260. ' 
II.  Excessiveness  of  Vei^dict: 

1.  Generally,  250. ' 

2.  Illustration    of    Verdicts    Attacked 

as  Excessive: 
a.  Malicious  Prosecution  of  Civil 

Action,  254. 
b(.  Malicious  Prosecution  of  Crim- 
inal Action: 

(1)  Arson  or  Similar  Crime, 
255. 

(2)  Assault,  255. 

(3)  Breach  of  Peace,  256. 

(4)  Burglary      or      Similar 

Crime,   256. 

( 5 )  Embezzlement,  257. 

(6)  False  Pretenses,    258* 

(7)  Forgery,   258. 

(8)  Larceny,  258. 

(9)  Libel,  260. 

(10)  Malicious  Mischief,  260. 

(11)  Nuisance,  260. 

(12)  Pcrjuryi  260. 
!(13)  Robbery,    261. 

(14)  Statutory     Offense     of 

Enticing  Away  La- 
bored,   261. 

(15)  Statutory      Offense 

Against   Railroad,  261 

(16)  Statutory    Offense    Re- 

lating to  Timber,  261. 

(17)  Statutory  Offense  Relat- 

ing to  Execution  of 
Written  Instrument, 
262. 


(18)  Stealing  ;6r  Theft  Not 
Technically  DeBcribed, 
262. 

<19)   Treason,  263. 

(20)  Trespass,  263. 

(21)  Crime  Not   Spociffcally 

Described,    263. 
III.  Inadequacy  of  Verdict: 

1.  Generally,  263. 

2.  Malicious  Prosecution  of  Civil  Ac- 

tion,  265. 

3.  Malicious  ProsecutiiHi  of  Criminal 

Action^  265. 


/•  Introdudary, 

It  is  the  purpose  of  this  note  to  collect 
those  cases  which  have  determined  the  ex- 
cessiveness or  inadequacy  of  verdicts  in  ac- 
tions for  nialicious  prosecution.  The  treatment 
is  confined  strictly  to  the  actions  for  malici- 
ous prosecution,  the  cases  involving  verdicts 
in  actions  for  the  malicious  abuse  of  process 
being  excluded.  For  the  distinction  between 
malicious  abuse  of  process  and  nialicious 
prosecution,  see  the  note  to  Malone  v.  Belcher, 
Ann.  Cas.  1915A  830.  Likewise,  verdicts  in 
actions  for  false  imprisonment  haive  been 
excluded,  except  in  instances  where  an  award 
for  false  imprisonment  is  inseparably  con- 
nected with  a  verdict  for  malicious  prosecu- 
tion. 

For  convenience  in  reference,  the  cased 
have  been  arranged  in  an  ascending  scale 
according  to  the  amount  of  the  recovery,  and 
where  the  number  of  cases  renders  it  appro- 
priate, alphabetically  according,  to  the  crime 
that  was  the  subject  of  the  malicious  prosecu- 
tion. In  the  statement  of  the  facts  adjudged 
to  be  material  by  the  court  in  passing  on 
the  verdict  attacked  as  excessive'  or  inade- 
quate, the  exposition  will  be  found  to  be 
complete  though  condenSied  and  concise  in 
form. 

While  the  infinite  variety  of  the  possible 
combinations  of  the  facts  in  the  adjudged 
cases  makes  it  improbieible  that  two  cases 
should  be  identical,  the  awards  in  analogous 
cases  are  of  practical  value  in  the  ascer- 
tainment of  the  justice  of  the  verdict  in  the 
particular  case  under  consideration,  and  the 
courts  sometimes  av8.il  themselves  of  the 
aid  of  the  recoveries  in  other  cases  as  an 
elastic  standard  of  comparison.  See  Billings- 
ley  V.  Maas,  93  Wis.  176,  67  N.  W.  49. 

U^  Excea9iveness  of  VerdicU 

1.  Genebatxt. 

The  ascertainment  of  the  damages  ia  aa 
action  for  malicious  prosecution  being  largely 
a  matter  for  the  unbiased  judgmoit  of  the 
jury,  a  verdict  is  not  excessive  in  the  legal 
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sense  so  a«  to  require  that  it  should  be  set 
aside  or  remitted  in  part  unless  it  appears 
it  has  not  been  fairly  obtained  or  the  dam- 
ages awarded  are  so  obviously  dispropor- 
tionate to  the  injury  shown  to  have  been 
sustained  as  to  warrant  the  belief  that  the 
jury  must  have  been  influenced  by  passion, 
partiality  or  prejudice,  or  have  been  misled  by 
some  mistaken  view  of  the  merits  «f  the 
case. 

England. — Farmer  v.  Darling,  4  Burr. 
1971;  Gilbert  v.  Burtenshaw,  Lofft.  771, 
1  Cowp.  230;  Hawlett  v.  Cruchley,  6  Taunt. 
277 ;  Leith  v.  Pope,  2  W.  Bl.  1327. 

Canada, — Wilson  v.  Winnipeg,  4  Manitoba 
193;  Lee  v.  Taylor,  6  Ont.  W.  Rep.  332; 
Abell  V.  Light,  12  N.  Bruns.  240.  See  also 
Winfield  v.  Kean,  1  Ont.  193. 

United  States. — Clarke  v.  American  Bock, 
etc.  Co.  35  Fed.  478;  Black  v.  Canadian  Pac 
Ry.  218  Fed.  239. 

Alabama. — National  Surety  Co.  v.  Mabry, 
139  Ala.  217,  35  So.  698;  Abingdon  Mills 
V.  Grogan,  175  Ala.  247,  67  So.  42.     ^ 

Caii/or»ia.— Weaver  v.  Page,  6  Cal.  681; 
Kinaey  v.  Wallace,  36  Oal.  462;  Russell,  v. 
Dennison,  50  Cal.  243,  modifying  on  rehear' 
ing  45  Cal.  338;  Phelps  v.  Cogswell,  70  Cal. 
201,  11  Pac.  628;  Williams  v.  Casebeer,  126 
Cal.  77,  ^  Pac.  380.  See  also  Seabridge  v. 
McAdam,  119  Cal.  460,  61  Pac.  691. 

Connectumt.'—Gxaij  v.  Fanning,  73  Conn. 
115,  46  Atl.  831;  Seidler  v.  Burns,  reported 
in  full,  post,  this  volume  at  page  266.  See 
also  Ives  v.  Bartholomew,  9  Conn.  309. 

Georgia. — See  Olmstead  v.  Williams,  89 
Ga.  144,  15  S.  E.  31;  McPherson  v.  Chandler, 
137  Ga.  129,  72:  S.  E.  948. 

/IHnow.— Walker  v.  Martin,  43  III.  608; 
Montross  v.  Bradsby,  68  111.  185;  Hirsch  V. 
Feeney,  83  III.  648;  Loewenthal  v.  Streng, 
90  111.  74 ;  Mexican  Cent.  R.  Co.  v.  Gehr,  66 
III,  App.  173;  Wheeler,  etc.  Mfg.  Co.  v. 
Barrett,  70  111.  App.  222,  affirmed  in  172  111. 
610,  60  X.  E.  325;  Thorbas  v.  Kerr,  137 
111.  App.  479;  Treptow  v.  Ward,  153  III. 
App.  422.  See  also  Xelson  v.  Dabielaon,  82 
III.  545. 

Indiana. — ^Evansville,  etc*  R.  Co.  v.  Tal- 
bot, 131  Ind.  221,  29  N.  E.  1134;  Indian- 
apolis Traction,  etc.  Co.  v.  Henby,  178  Ind. 
239,  97  N.  E.  313;  Sasse  v.  Rogers,  40  Ind. 
App.  197,  81  N.  E.  590;  Henderson  v.  Me- 
Gruder,  94  N.  E.  580.  See  also  Sexaon  v. 
Hoover,  1  Ind.  App.  65,  27  N.  £.  105. 

/oifU.— -Paukett  v.  Livermore,  6  la.  277; 
Davis  ▼.  Secley,  91  la.  583,  60  N.  W.  183; 
Rule  V.  McGregot,  115  la.  823,  88  N.  W.  814. 

XtfiMas.*— Clark  v.  Baldwin,  25  Kan.  120; 
Bell  V.  Morse,  48  Kan.  601,  29  Pac.  1086; 
Spencer  v.  Cramblett,  66  Kan.  794,  44  Pac. 
985.  See  also  Malone  v.  Murphy,  2  Kan. 
250:  Drumm  ▼.  Ceasnum,  61  Kan^  467,  6A 
Pac.  1078. 
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Kentucky. — Stephens  v.  Gravit,  136  Ky. 
479,  124  S.  W.  414;  Wright  v.  Hagerman, 
42  S.  W.  917,  19.  Ky.  L.  Rep.  1032;  Provi- 
dent, Sav.  L.  Assur.  Soc.  v.  Johnson,  99  S. 
W.  1169,  30  Ky.  L.  Rep.  1031. 

Z«otfUKMu»^~*<!ointement  v»  Cropper,  41 
La.  Ann.  303,  6  So.  127. 

Michigan. — Peterson  v.  Toner,  80  Mich. 
360,  46  N.  W.  346;  Davis  v.  McMillan,  142 
Mich.  391,  7  Ann.  Cas.  85«,  106  N.  W.  862, 
113  Am.  St.  Rep.  585,  3  L.R.A.(N.S.)  929,  12 
Detroit  Leg.  N.  771. 

Mim/ne8ota. — Chapman  t.  Dodd,  10  Minn, 
350;  Fiola  v.  McDonald,  86  Minn.  147,  88 
N.  W.  431;  Shea  v.  Cloquet  Lumber  Co.  97 
Minn.  41,  106  N.  W.  662 ;  Price  v.  Minn.  etc. 
R.  Co.  reported  in  full,  post,  this  volume,  at 
page  267.  See  also  Shea  v.  Cloquet  Lumber 
Co.  92  Minn.  348>  1  Ann.  Cas.  930,  100  N. 
W.  111. 

Uisaouri. — Carp  v.  Queens  Ins.  Co.  203 
Mo.  296,  101  S.  W.  78;  Ruth  v,  St.  Louis 
Transit  Co.  98  Mo.  App.  1,  71  S.  W.  1065; 
Farrell  v.  St.  Louis  Transit  Co.  103  Mo. 
App.  454,  78  S.  W.  312;  Callaghan  V.  Kelso, 
170  Mo.  App.  338,  156  S.  W.  716;  Bowers 
▼.  Walker,  182  S.  W.  116.  See  also  Walser 
T.  Thies,  56  Mo.  89. 

Montana. — Martin  v.  Corsdadden,  34  Mont. 
308,  86  Pac.  33. 

yehraska. — See  the  reported  case. 

"New  York. — Scott  v.  Dennett  Surpassing 
Coffee  Co.  51  App.  Div.  321,  64  N.  Y.  S. 
1016;  Rawson  v.  Leggett,  97  App.  Div.  416, 
16  N.  Y.  Ann.  Cas.  261,  90  N.  Y.  S.  5, 
reversed  184  N.  Y.  504,  77  N.  E.  662 ;  Thorp 
V.  Carvalho,  14  Misc.  554,  36  N.  Y.  S.  1; 
Orefice  v.  Savar^se,  61  Misc.  88,  113  N.  Y.  S. 
175;  Schbll  v.  Schnebel,  8  N.  Y.  S.  855.  See 
also  Burt  v.  Place,  4  Wend.  591:  Bumpy  v. 
Betts,  23  Wend.  85;  Tooney  v.  Delaware,  etc. 
R.  Co.  4  Misc.  392,  24  N.  Y.S.  108. 

North  Dakota. — Merchant  v.  Pielkei,  IQ 
N.  D.  48,  84  N.  W.  574. 

Pennsylwjnia. — Coyle  v.  Snellcnburg,  30 
Pa.  Super.  Ct.  246. 

South  Dakota.— Hiejn  v.  Taylor,  12  S.  D. 
488,  81  N.  W.  901. 

Teni^asee. — Morgan  v.  Duffy,  94  Tenn. 
686,  30  S.  W.  735. 

.  Texas.— Oulf,  etc.  R.  Co.  v.  James,  73  Tex, 
12,  10  S.  W.  744,  15  Am.  St.  Rep.  743;  Mis. 
souri,  etc.  R.  Co.  v.  Craddock,  174  S.  W.  965. 
See  also  Beckham  v.  Collins,  54  Tex.  Civ. 
App.  241,  117  S.  W.  43L 

Washington. — Charlton  v.  Markland,  36 
Wash.  40,  78  Pac  132;  Finigan  v.  Sullivan, 
66  Wash.  625,  118  Pac.  888. 

West  Virginia. — See  also  Vinal  ▼.  Core, 
18  W.  Va.  1. 

Wisconsin. — ^Plath  v.  Braunsdorff,  40  Wis. 
107;  Spear  v.  Hiles,  67  Wis.  350,  SO  N.  W. 
606;    Billingsley   v.   Maaa,  93  Wis.   176,  67 
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N.    W.  49.     See  also   Eggett  v.  Allen,   119 
Wis.  625,  96  N.  W.  803. 

llius  in  Blax!k  v.  Canadian  Pac.  Ry.  218 
Fed.  239,  supra,  in  sustaining  a  large  verdict 
in  an  action  for  malicious  prosecution,  the 
court  laid  down  the  rule  in  general  terUis 
as  follows:  *The  elements  of  compensatory 
damftge  include,  among  other  things,  loss  of 
time,  peril  to  life  and  liberty,  injury  to  fame^ 
reputation,  and  h^lth,  mental  suffering,  and 
decrease  in  earning  capacity.  .  .  .  This 
case  belongs  to  a  class  where  the  jury  is 
peculiarly  the  proper  judge  of  the  amount  of 
damages,  and,  before  a  verdict  may  be  set 
aside  or.  remitted  in  part,  the  court,  under 
well-known  rules,  must  be  satisfied  that  the 
result  was  influenced  by  passion  or  preju- 
dice,  or  that  the  amount  was  grossly  dispro- 
portionate to  the  wrong  inflicted.  Neither 
on  the  evidence,  nor  because  of  the  manner 
and  method  of  the  trial»  can  I  say  that  the 
verdict  was  arrived  at  by  other  than  calm-, 
orderly  processes.  The  extraordinary  story 
of  plaintiff  turned  out  to  be  true,  and  was 
told  in  quiet,  dignified  fashion,  without  any 
atteiiipt  on  the  part  of  himself  or  his  at- 
torney to  be  dramatic,  as  sometimes  happens 
in  a  courtroom.  The  jury,  if  observation  of 
faces  and  manner  counts  for  anything,  was 
an  attentive,  sober-minded,  and  hard-headed 
set  of  men."  Likewise  in  Gilbert  v.  Burt- 
enshaw,  1  Cowp.  (Eng.)  230,  Lord  Mans- 
field said:  ''The  verdict  is  taken  upon  two 
counts:  upon  the  first,  'for  maliciously  in- 
dicting the . plaintiff  of  perjury;'  and  upon 
the  second,  for  calling  him,  'a  perjured  ras- 
cal, and  saying  he  w*ould  prove  it.'  There 
was  evidence  in  support  of  both  counts. 
Therefore,  the  whole  ground  of  the  applicar 
tion  rests  on  the  point  of  excessive  damaves. 
I  should  be  sorry  to  say,  that  in  cases  of 
personal  torts,  no  new  trial  should  ever,  be 
granted  for  damages,  which  manifestly  show 
the  jury  to  have  been  actuated  by  passion, 
partiality,  or  prejudice.  But  it  is  not  to  be 
done  without  very  strong  grounds  indeed; 
and  such  as  carry  interpal  evidence  of  in- 
temperance in  the  minds  of  the  jury.  It  is 
by  no  means  to  be  done  where  the  court  may 
feel,  that  if  they  had  been  on  the  jury  they 
would  have  given  less  damages,  or  where 
they  might  think  the  jury  themselves  would 
have  completely  discharged  their  duty,  in 
giving  a  less  sum.  Of  all  the  cases  left  to  a 
jury,  none  is  more  emphatically  left  to  their 
sound  discretion  than'  such  a  case  as  this; 
and  unless  it  appears  that  the  damagcis  are 
flanrantly  outrageous  and  extravagant,  it  is 
difficult  for  the  court  to  draw  the  line.'*  So 
in  Kinsey  v.  Wallace,  36  Cal.  462,  in  holding 
the  award  in  an  action  for  the  malicious 
jN'osecution  of  ^a  civil  suH  to  be  excessive, 
the  court  said:  *'Thet)n]y  remaining  point 
^wrthy  of  (^onsSderation  is,  whether  or  not 


the  damages  awarded  by  the  jur^  are  ex- 
cessive, and  appear  to  have  been  given  under 
the  influence  of  passion  or  prejudice.     Whilst 
there  was  much  in  the  conduct  of  the  defend- 
ants, and  particularly  of  the  defendant  Wal- 
lace, as  disclosed  by  the  evidence,  which  was 
in   a  high  degree   reprehensible,  and  might 
well   have  justified  the  jury  iti  awarding  a 
considerable   sum   as   punitive   damages    be- 
yond the  actual  pecuniary  loss  of  the  plain- 
tiff, nevertheless,  in  our  opinion,  the  large 
sum  of  seven  thousand  six  hundred  dollars, 
at  which  the  damages  were  assessed,  is  out 
of  all  just  or  reasonable  proportion  to  the 
damages,  pecuniary  or  otiierwise,  suffered  by 
the  plaintiff,  or  to  the  offense  committed  by 
the  defendants.     .     .     .     There  is  no  inflexi- 
ble or  definite  rule  bv  which  courts  can  be 
governed  in  reviewing  verdicts  in  such  cases; 
and  each  case  must,  in  the  nature  of  things, 
depend    more    or    less    on    its    own    circum- 
stances.    But   whilst    we   do   not   desire    to 
restrict  juries  within  very  narrow  limits,  in 
assessing  damages  in  this  class  of  cases,  the 
ends  of  justice  demand  that  we  should  not 
allow  verdicts  to  stand  which  so  far  exceed 
all  reasonable  bounds  as  to  raise  a  just  pre- 
sumption that  they  proceeded  from  passion 
to  prejudice.     We  think  this  verdict   is   of 
that  character,  and   we  deem   it  to  be   our 
duty  to  reverse  tlie  judgment  for  that  reason, 
unless  the  plaintiff  shall  remit  the  excess." 
So   in  Walker  v.   Martin,   43   111.   508,    the 
court  said:  "That  the  courts  have  power  to 
set  aside  verdicts,  for  the   reason  that    the 
damages  assessed  are  excessive,  is  not.  and 
cannot  be,  questioned.    It  has  been  vxercised, 
without  challenge,  for  more  than  two  hun- 
dred years,  which  we  are  not  at  liberty   to 
disregard.      Cases    are    mniieroiia    in    which 
this  court  han  exercised  this  power,  always 
reluctantly,    yet,    in    every    case,    where     it 
appeared  probable,  from  the  amount  of  datn- 
agei^  assessed,  that  the  jury  had  acted  under 
the    influence   of   prejudice   or   passion.      In 
such   cases, '  it   would  be  a  severe  reflection 
upon  the  law,  and  a  stigma  upon  the  trial 
by  jury  itself,  to  say  that  no  redress  could 
be  afforded — to  admit  that  a  jury  is  'a  char- 
tered libertine,'  free  to-  indulge  their  worst 
passions,   and   through   their    influence,    vic- 
timize every  man  who  may  be  so  unfortunate 
as  to  have  a  case  before  it,  in  which  his  con- 
duct does  not  show  to  the  best  advantage.     A 
jury  has  the  power,  in  a  proper  case,  to  vlait 
a  tortfeasor  with  heavy  damages,  but  it  has 
no  right  to  crush  him.  :  While,  great  la^tude 
must  be  and -is  allowed  juries  in  all  actions 
for  personal  torts,  yet,  it  must  beinmlined 
within  so^e  Tlmit^  no  less  for  justice's  cMike 
than  for  the  protection  of  tke  citizen.      In 
these  kinds  of  torts  it-  is  impossible  to  esti- 
mate   precisely    the    nieadure    of'  dama|re« 
which  would  repair  the  alleged  injury.    Ti>  • 
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groat  extent  it  is  t^  nwtter  of  sentiiiieDt  and 
feeling,  under  the  guidance  of-  sound  judg- 
ment, duly  weighing  all  the  circusmstanoes 
of  the  oase.  .  .  .  We  make  no  aMem^^t 
BOW  to  find  circumstances  to  Mitigate  the 
wrong  done  by  ^e  appellants  to  appellee> 
but  have  taken  it  in  all-  its  magnitude,  and 
admit  that  appellattts  did,  maliciously,  with- 
out probable  cause,  prosecute  appellee,  on  a 
charge  of  larceny  of  coal  belonging  to  ap- 
pellants; that  tliey  did-  imprison  him  for 
some  days,  and  that  the  accused  was  dis- 
charged from  imprisonment,  and'  from  the 
charge  by  a  court  of  competent  authority, 
and  that  Walker*  boasted  of  what  he  had 
done,  and  declared  his  ability  •  to  pay  any 
damages  a  jury  noight  find  against  him,  and 
this  in  a  public  tavern,  at  the  time  the  trial 
of  his  ease  wms  going  on.  But  there  is  one 
fact,  which  the  jury  do  not  seem  to  have 
heeded,  in  estimating  the  damages — that  n, 
the  plaintiff's  character.  The  weight  of  evi- 
dence is,  that  it  was  bad,  and  that  should 
hare  had  much  weight  with  the  jury,  lliia 
action  of  malicious  prosecution,  is  vt  kin  to 
the  action  of  slander,  and  as  in  that,  the 
damage  consists  in  part  in  injury  to  char- 
acter by  a  cHminal  charge,  aud  not  wholly 
in  the  mere  physical  injury  consequent  on 
the  imprisonment  on  the  charge.  There  is 
a  vast  difference  between  men  in  society,  al- 
though theoretically  they  are  all  ec^al.  He 
who  has  a  fair  character  among  his  aequaiu- 
tances  and  in  oommnnity '  generally,  is  en- 
titled, in  an  action  i&t  defaming  it,  to  greater 
damages  thB,n  one-  sunig  on  a  doubtful  char- 
acter; but  it  mu«t  be  a  very  strong  case  in- 
deed, in  which  any  man,  no  matter  how  high 
may  be  his  social  position,  no  matter  how 
unsullied  his  character,  can  be  accorded  the 
right  to  receive  for  defaming  it  the  enor- 
mous sum  given  in  this  case.  -  It  is  a  hand- 
some fortune,  and  places  the  receiver  of  it 
at  once  on  high  and  independent  ground. 
'It  is  a  golden  shower,  and  pour'd,  not  on 
the  head  *of  purity  and  innocence.'  Its  par- 
allel cannot  be  found  in  such  an  action  in 
the  judicial  annals  of  any  country  in  the 
civilized  wotld.  Though  damages  in  such 
eases  are  very  touch  a  matter  of  stntf&ment 
and  feeling,  and  no  rule  can  be  prescribed  by 
which  they  shall  be  measured,  still,  the  judg- 
ment of  the  jury  must  be  exercised  in  emry 
case,  and  all  the  circumstances  duly  weighed 
by  them.  It  seems  to  us,  the  jury  did  not 
give  proper  weight  to  the  .evidenc?.  of  ^re- 
spectable  men,  that  the  plaintiff's  character 
was  not  good;  that  he  was  not  an  object 
on  which  they  Should  lavish  so  much  gener- 
osity: that  nothinsr  which  the  appellants 
did,  however  maliciously,  demanded  at  the 
hands  of  the  jury  such  a  vengeful  bolt  as 
they  hurled  at  the  ap|)ellants:  The  conduct 
of  one  of  themyirhile  attenditvg  the  trial  of 
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the  issue  in  Will  county,  though  evincing  a 
high  degree  of  malice,  though  it  manifested 
a  reckless  disregard  of  the  feelings  of  ap- 
pellecj  and  a  spirit  of  -  bravado '  and  perse- 
cution, not  to  be  tolerated,  and  most  unjusl- 
tiiiable,  yet,  with  all  this,  the  verdict  for 
the  wrong  is  outrageous.  No  impartial  and 
unprejudiced  mind  can,  for  a  single  moment, 
indulge  the  supposition,  that  appellee  was 
entitled  to  twenty  thousand  •  dollars.  .  .  . 
What  then  shall  be  '  said'  of  this  verdict, 
dwarflng.as  it  does  all  previous  verdicts  ever 
rendered  in  a  like  case?  Can  we  say  less, 
than  that  it  is. the  result  of  prejudice  and 
passion,  in  which  the  judgment  of  the  jury 
did  not  participate'?  ■  Believing  thus,  we 
have  no  hesitation  in  setting  it  aside,  and 
awarding  a  new  trial,  on  the  ground  alone 
that  the  damages  are  outrageous." 

In  the  federal  oourts  the  correction  of  an 
dxoesaive  verdict  is  solely  a  question  for  the 
trial  court  on  a  motion  for  a  new  trial,  the 
granting  or  refusing  of  which  will,  not  be 
reviewed  by  the  appellate  court.  Black  v. 
Canadiati  Pac.  Ry.  218  Fed.  239. 

The  primary  duty  to  guard  againc^  an  ex- 
cessive verdict  devolves  on  the  trial. court  and 
great  weight  is  given  to  its  judgment.  WiU 
liams  v.  Casebeer,  126  Cal.  77,  58  Pac.  380; 
National  Surety  Go.  v.  Mabry,  130  Ala.  217, 
35  So.  608;  Abingdon  Mills  v.  Orogan,  176 
Ala.  247,  &7  So.  42;  Gray  v.  Fanning,  73 
Conn.  115,  46  Atl.  881;  Mexican  Cent.  R.  Co. 
V.  G«hr,  66  111.  App.  173;  Farrell  v.  St. 
Louds  Transit  Co.  103  Mo.  App.  4o4,  78  S. 
W.  812;  Oreliee  v.  Savarese,  61  Misc.  88, 
113  N.  Y.  S.  176;  Morgan  v.  I>uffy,  94  Tenn. 
686,  30  S.  W.  735.  See  also  Evansille,  etc. 
R.  Co,  ▼.  Talbot,  131  Ind.  221>  20  N.  E. 
1134;  Sexson  v.  Hoover,  1  Ind.  App.  65,  27 
N.  E.  106;  Price  v.  Minn.  etc.  R.  Oo.  report- 
ed tn  full,  post,  this  volume,  at  page  267 ;  Wal- 
ser  V.  Thies,  56  Mo.  80;  E^gett  v.  Allen,  110 
Wis.  265,  06  N.  W.  803.  Thus  in  Gray  v. 
Fanning,  supra,  in  sustaining  the  action  of 
the  trial  court  in  setting  aside  a  verdict  in 
au  action  for  malicious  prosecution,  the 
court  stated  the  rule  as  follows:  "Upon  a 
•careful  examination  of  the  entire  evidence 
tliere  appears  to  be  nothing  that  would  or 
should  have  necessarily  led  any  reasonable 
jury  to  give  punitive  damages  in  this  case: 
and  certainly  there  is  nothing  in  the  record 
to  indicate  that  the  jury  in  this  case  in- 
cluded, or  intended  to  include,  such  damages 
in'  their  verdict,  or  to  show  that  they  in- 
tended to  give  other  than  compensatory  dam- 
ages. Regarded  as  compensatory  merely, 
the  damages  given  in  this  case  are  manifest- 
ly excessive  and  unreasonable;  and  even  if 
the  verdict  can  be  regarded  as  including 
punitive  damages,  looking  at  the  entire  rec- 
ord, aud  applying  to  the  questions  involved 
the  principles  stated  in   Loomis  v.   Perkins 
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[70  Goon.  444]  feupra,  we  cattnot  say  i&at 
the  trial  court  erred  in  holding  that  th-e 
damages  were  so  unreasonable  and  excessive 
as  to  justify  it  in  setting  aside  the  verdicti 
In  such  a  matter  a  large  discretion  is  of 
necessity  vested  in  the  trial  court,  and  only 
in  cases  where  that  discretion  is  unreason- 
ably exercised  ought  the  action  of  the  trial 
court  to  be  set  aside.  In  this  case  the  riaeord 
does  not  show  that  the  diaoretion  vested  in 
the  trial  court  has  been  unreasonably  ex- 
ercised." Likewise  in  Mexican  Gent.  R.  Go. 
V.  Gehr,  66  III.  App.  173,  in  sustaining  a 
verdict  in  an  action  for  malicious  prosecu- 
tion the  court  said:  *'The  judge  before  whom 
the  cause  was  tried  required  nothing  to  be 
remitted  from  the  verdict  as  a  condition  that 
it  should  not  be  set  aside  altogether,  and 
it  would  be  a  mere  assumption  of  superior 
wisdom  in  such  respect  for  us  to  measure 
out  a  less  sum  and  say  that  it  is  sufficient.' 
We  might  think  that  a  less  judgment  would 
be  enough  but  it  would  be  a  guess  that  we 
are  not  called  upon  to  make."  In  Farrell 
v.  St.  Louis  Transit  Go.  103  Mo*  App.  464, 
78  S.  W.  312,  the  court  said:  "The  rule  of 
law  .  .  .  has  been  announced  with  in- 
cessant repetition,  that,  the  function  or  duty 
of  granting  a  new  trial  rests  peculiarly  and 
specially  within  the  sound  discretion  of  the 
trial  court,  and  unless  it  is  manifest  and 
apparent  that  its  judicial  discretion  has 
been  abused  or  that  injustice  has  been  done, 
its  ruling  in  that  reg|M>d  will  not-  be  dis- 
turbed by  an  appellate  court.  .  »  .  Girouit 
courts  are  vested  not  only  with  the  author- 
ity, but  are  charged  with  the.  duty,  to  super- 
vise the  verdicts  of  juries,  and  to  grant  new 
trials,  if  in  their  judgment'  the  verdict  is 
improper  or  not  sustained  by  the  evidence. 
.  .  ;  While  the  cas^  under  consideration 
appears  to  be  distinguished  from  the  above 
cases  by  circumstances  of  weightier  aggra- 
vation inflicting  more  serious  wrong  on  the 
plaintiff,  yet  we  cannot  dissent  from  the 
opinion  of  the  circuit  court  that  the  verdict 
was  excessive,  and  the  circuit  court  per- 
formed its  duty  in  setting  it  aside."   • 

It  has  been  held,  nevertheless,  that  where 
the  damages  awarded  are  grossly  excessive 
and  indicative  of  passion  and  prejudice  on 
the  part  of  the  jury  the  proper  course  of 
the  trial  court  is  not  to  order  a  remittitur 
of  more  thiln  half  of  the  verdict  but  to  order 
a  new  trial.  Bell  v.  Morse,  48  Kan.  601, 
20  Pac.  1086,  wherein  the  court  said:  "The 
most  serious  objection  to  the  rulings  of.  the 
court  is  the  denial  of  the  motion  for  a  new 
trial.  One  of  the  statutory  grounds  for  a 
new  trial  is  the  award  of  excessive  damages, 
appearing  to  have  been  given  under  the  in- 
fluence of  passion  and  prejudice.  The- action 
of  the  court  in  finding  that  the  greater  part 
of  the  award  made  by  the  jury  was  excessive. 


and  requiring   the  plaintiff  below  to  remit 
the  same,  clearly  indicates  the  view  of  the 
court.     It  is  evident  from  this  finding  and 
the  proceedings  in   the  case  that  the  jury 
were  infiuencod  by  passion  and  prejudice  in 
rendering  the  verdict  which  was  so  grossly 
excessive,  and  within  the  authority  of   the 
oases   already    decided    a   new    trial   should 
have  been  granted."    And  in  Vinal  v.  Gore, 
18  W.  Va.  1,  it  was  held  that  in  an  action 
for  malicious  prosecution,  the  proper  prac- 
tice for  the  trial  court  is  to  award  a  new 
trial  when  the  damages  are  excessive  in  the 
legal  senae  and  not  to  order  a  remittitur  as 
b  condition  of  refusing  a  new  trial,  but  that 
if  the  plaintiff  oonsents  to  the  reduction  he 
cannot   complain.     The  court   said:    "I    am 
therefore   of   the   opinian^   that   the  circuit 
court  in  no  suit  for  a  malicious  prosecution, 
if  it  deemed  the  damages  awarded  by    the 
jury  were  so  en<Mrmou8  as  to  furnish  evidence 
of  prejudice,   partiality,  passion  or  corrup- 
tion on  the  part  of  the  jury,  should  refuse 
to  grant  a  new  trial,  if  the  plaintiff  would 
•remit  so   muoh   of   the   verdiot,   as   in    the 
opinion  of  the  court  exceeded  what  was  just. 
If  the  damages  assessed  by  the  jury  were  bo 
enormous  as  to  furnish  such  evidence  of  im- 
propriety on  the  part  of  the  jury,  the   de- 
fendant is  entitled  to  have  the  verdict    set 
aside  and  cannot  be  compelled  in  lieu  of  the 
verdict  of  a  new  and  fair  jury  to  accept  the 
judgment  of  the  court;  and  if  in.  our  judg- 
ment the  verdict  of  the  jury  was  so  enor- 
mous  as   under   the   circumstances-  of    this 
case    to    furnish,  evidence    of    such    impro- 
priety, we  would  set  aside  both  the  judg- 
ment and  verdict'  and  award   a  new   trial. 
But  a  careful  examination  of  the  case    has 
led   us  to   the   conclusion   after  giving    due 
weight  to  the  opinion  of  the  circuit  judge, 
that  this  verdict  of  the  jury   in  this    case 
is  not  so  enormous,  as  on  the  principles  we 
have  laid  down  would  have  justified  the  cir- 
cuit court,  or  would  justify  us,  in   setting 
aside  the  verdict,  had  the  circuit  court  done 
what  it  should  have  done,  rendered  a  Judg- 
ment  for   the   full   amount  of   the   verdict. 
But  this  error  of  the  circuit  cDwrt  cannot  he 
oomplaiaed  of  by  either  party .  in  this  court." 


2.  Illustsation  of  VESDicra  Attacrbd  as 

Excessive. 

k.  Malicioue  Proeecution  of  CivU  Action. 

The  following  verdicU  in  actions  for  the 
fnalici4>M$  pro/Kcution  of  cipil  9uit8  have  been 
9U9tomed  as  not  excessive: 

$200^-Ives  V.  Bartholomew.  9  Gonn.  309 
(malicious  attachment,  defendant  knew  at 
commencement  of  civil  suit, he  had  no  cause 
of  action,  plaintiff's  peciwiary.  Iqss  |7Q)  ; 
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f450--W«l8er  t.  Thies,  56  Mo.  89  (mali- 
cious attaehment,  bueineBB  of  plaintiff  in- 
terrupted, loftt  boarders,  credit  deatroyed, 
oitimately  forced  to  Bell*  out  and  quit  bnai- 
nesa,  jury  awarded  $800,  trial  court  ordered 
remittitur  of  $350) ; 

$750^Kel8on  t.  Danielaon,  82  111.  545 
(suit  in  attaebment  instituted  maliciously 
and  without  probable  cause,  levy  made  wan- 
tonly on  exempt  property  even  "elothing  of 
half-dressed  babe"  in  spite  of  remonstrance 
of  mother ) ; 

$75&--Bump  v.  Betts,  28  Wend.  <N.  Y.) 
85  (malicious  prosecution  of  attachment  on 
paid  judgment,  court  sArid  damages  undoubt- 
edlv  laive )  * 

$825-^Burt  ▼.  Place,  4  Wend.  (N.  Y.)  591 
(man,  sued  maliciottsly  and  without  prob- 
able cause,  arrested,  imprisoned,  thereby 
rendered  unable  to  secure  evidence  for  de- 
fense, civil  suit  went  against  him  but  re* 
versed  on  appeal,  court  thought  damages 
liberal  but  not  excessive  in  law ) ; 

$15,000— Weaver  v.  Page,  6.  CaL  681 
(drawer  of  set  of  bills  of  exchange  in  favor 
of  defendants  maliciously  sued  on  second 
of  set  but  first  to  arrive,  protested  for  non* 
payment,  at  time  of  suit  first  of  set  had  been 
paid,  suit  accompanied  by  attachment  oif 
property ) . 

The  jollowing  vn'dicta ,  in  actiom  for  th^ 
malicioua  prosecution  of  (>iv%l  suits  have  been 
declared  excessive: 

$100— Farrar  ▼.  Brackett,  86  Ga..  .463,  12 
S.  £.  686  (man,  maliciously  sued,  in  bail- 
trover,  remittitur  of  $90  ordered) ; 

$l»50O~See  Tuckett  v.  Eaton,  6  Ont  486 
(execution  on  goods  after  debt  %q  defendant 

had  been  paid»  plainti^  ^^b  ^^  ^^®  ^^' 
ducting  auction  of  goods  which  were  about 
to  become  unseasonable) ; 

$1,500 — Wheeler,  etc.  Mfg.  Co.  v.  Barrett, 
70  111.  App.  222,  affirming  172  111.  610,  50  N. 
£.  325  (woman,  sued  maliciously  and.  with- 
out probable  cause  in  replevin,  sewing  joar 
chine  valued  at  $60  taken  from  her,  later 
suit  dismissed,  appellate  court  affirmed  ac- 
tion of  trial.  CQUct  in  ordering  jemittjitivr 
of  $1,200);    . 

$3^50— Bosch  V.  Miller,  136  Mo.  Appw 
48*2,  118  6.  W..  506  (won^an,  sued  maUciously 
and  without  probable  cause  by  beir  of  person 
who .  had  conveyed  real  property .  to  her  in 
trust,  jury  awarded. $1,620  actual  and.  $1,630 
punitive  damages,  appellate  court  on  rer 
heaxing  ordered  remittitur  of  punitive  dam- 
ages) ; 

$6,000— Stalker  v.  Prake,  91  Kan.  142,  136 
Pae.  912.  (man  employed  by  number  of  rail- 
way companies  in  various  capacities,  as 
freiofht  brakeman,  conductor,  switchman,  and 
vardmaster,  fell  into  clutches  of  loan  shark 
by  borrowing  $25,  wilful  and  malicious  acts 
of    oppression    and    cot^rqion    in    litigatiiig 
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groundless  and  fraudulent  olaims,  wages  tied 
up,  positions  lost,  $5,000  punitive  damages 
not  excessive,  but  actual  damages  reduced 
from  $1,000  to  $448) ; 

$7,200--Jacobs  v.  Crum,  62  Tex.  401  (at- 
tachment sued  out  maliciously  and  in  law 
at  least  without  probable  cause,  jury  award- 
ed $3,000  actual  and  $6,000  exemplary  dam- 
ages, remittitur  of  $1,800  filed,  appellate 
dourt  said  verdict  for  exemplary  damages 
not  siipported  by  evidence  and  ordered  new 
trial ) ; 

$7,600— Kinsey  v.  Wallace,  36  Cal.  462 
(civil  suit  maliciously  instituted  and  at^ 
tachment  procured  by  defendant,  dismissed 
on  stipulation  of  attorneys,  remittitur  of 
$4,600  ordered). 

b.  Malicious  Prosecution  of   Cfriminal 

Action. 

(1)  Arson  or  Similar  Grime. 

The  following  verdicts  vn  actions  for  the 
malicious  prosecution  of  a  charge  of  incen- 
diarism or  arson  have  been  sustained  as  not 
excessive: 

$5,000— Spear  v.  Hiles,  67  Wis.  350,  30 
N.  W.  506  (man,  charged  with  others  with 
incendiarism  in  setting  fire  to  two  ware- 
houses belonging  to  defendant,  plaintiff 
brought  before  justice,  waived  examination, 
committed  to  jail  for  lack  of  bail,  detained 
several  weeks,  finally  procured  bail,  infor- 
mation filed  against  him  by  district  attor- 
ney, tried,  acquitted); 

.$12,500 — See  Carp  v.  Queen  Ins.  O.  203 
>Io.  295,  101  S.  W.  78  (man,  charged  with 
arson  in  setting  fire  to  and  burning  stock  of 
goods,  bonded  for  appearance  at  term  of 
court,  mistrial  as  jury  disagreed,  discharged, 
court  said  verdict  was  lar^e  but  not  exces- 
sive, reversed  on  other  grounds). 

The  'follotring  verdict  in  an  action  for  the 
malicious  prosecx^tion  of  a  charge  p/  burning 
an  u^ocupied  divelling  .  house  has  been  de- 
clared excessive: 

$3,000— Davis  v.  Seeley,  91  la.  583,  60  N. 
W.  183,  51  Am.  St.  Rep.  356  (man,  ot  bad 
moral  character,  reputation  for  truth  and 
veracity  bad,  charged  with  having  burned  un- 
occupied dwelling  house,  property  of  defend- 
ant, in  custody  but  not  incarcerated  short 
time  until  bailed,  discharged  at  preliminary 
hearing,  admission  of  evidence  of  condition 
of  family  sustained  aA  bearing  on  mental 
anguiah,  punitive  damages  recoverable). 

(2)  Assault. 

The  follotcing  verdicts  in  actions  for  the 
m^Uicious  prosecution  of  a  charge  of  cutsault 
have  been  sustained  as  not  excessive: 

$70 — ^Peterson  v.  Toner,  80  Miph.  350,  45 
N.  W.  346   (man^  arrested  for  assault  after 
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dcfendaat  consulted  proaepuUng  attorneyj 
lay  in. jail  teu  dayn,  at  trial  before  jury 
question  of  juriadiction  raised  and  sustained 
by  justice,  jury  thereupon  rendered  verdict 
of  not  guilty,  plaintiff  dischargedi  court  said 
amount  was  large,  but  jury  did  not  act 
entirely  without  evidence  in  arriving. at  re- 
sult);' 

$750--Fiola  v.  McDonald,  85  Minn.  147, 
88  X.  W.  431  (man,  arrested  for  assault  in 
second  degree,  complaint  dismissed  at  pre- 
liminary hearing  upon  motion  of  prosecuting 
attorney,  plaintiif  talcen  from  work  at  rail- 
road station,  locked  up  in  county  jail  for 
two  or  three  hours,,  lost  position,  with  rail- 
way company  but  subsequently  reinstated, 
put  to  considerable  expense)  ; 

$4,000 — Clarke  v.  American  Dock,  etc.  Co. 
35  Fed.  478  (respectable  woman,  wife  of 
ship  carpenter  and  mother  of  six  daughters, 
some  adult  and  away,  some  small  and  at 
home,  arrested  at  instigation  of  defendants 
on  false  charges  of  forcible  entry  into  house, 
assault,  and  gross  breach  of  peace,  taken 
before  police  court,  committed  to  jail  with 
disorderly  women,  in  default  of  bail  imme- 
diately required  under  .pretence  of  awaiting 
trial,  and  afterwards  required  to  give  sure- 
ties of  peace  without  trial,  for  purpose  of 
getting  and  keeping  her  away  from  house 
until  defendants  could  put  out  her  things 
and  tear  down  house,  actual  pecuniary  dam- 
ages small). 

The  folloicing  verdict  in  an  action  for  the 
malicioua  prosecution  of  a  charge  of  assault 
has   been   declared  excessive: 

$4,000— Phelps  V.  Cogswell,  70  Cal.  201, 
11  Pac.  628  (man,  arrested  on  charge  of  sim- 
ple assault,  never  put  in  jail  or  subjected  to 
any  real  hardship  or  act  of.  oppression,  de- 
posited cash  bail,  appeared  for  trial  twice 
and  on  default  of  appearance  of  prosecutor 
charge  dismissed,  social  and  business  repu- 
tation seemingly  uninjured,  awarded  $7,500, 
trial  court  ordered  remittitur  of  $3,500,  and 
appellate  court' further  sum  of  $3,000). 

(3)   Breach  of  Peace. 

The  following  verdicts  in  actions  for  the 
malicious  prosecution  of  a  charge  of  threat- 
ened breach  of  the  peace  have  been  sustained 
as  not  excessive: 

$1,200 — Shea  v.  Cloquet  Lumber  Co.  07 
Minn.  41,  105  N.  W.  552  (man,  arrested  on 
charge  that  he  had  threatened  to  shoot  and 
kill  defendants'  employees  who  had  been 
sent  to  land,  title  of  which  was  in  dispute, 
to  cut  and  remove  timber,  discharged  at 
hearing  before  municipal  court,  defendants 
consulted  attorney  before  institution  of  pro- 
ceedings, jury  returned  verdict  for  $3,000. 
trial  court  ordered  remittitur  of  $1,800). 

$4,000 — Clarke  y.  American  Dock.  etc.  Co, 
35  Fed.  478  (respectable  wonian,  wife  of  ship 


carpenter  and  mother  of  six  daughters,  some 
adult  and  away,  some  small  and  at  home, 
arrested  at  instigation  of  defendants  oo 
false  charges  of  forcible  entry  into  house, 
lissauU»  -and  gross  breach  oi  peace,  taken 
before  police  court,  committed  to  jail  with 
disorderly  women.  In  default  of  bail  imme- 
diately required  under  pret^ioe  of  awaiting 
trial,  and  afterwards  required  to  give  sure- 
ties of  peace  without  trial,  for  purpose  of 
getting  and  keeping  her  away  from  bouse 
until  defendants  could  put  out  her  things 
and  tear  down  house,  actual  pecuniary  dam- 
ages small). 

The  foUovnng  verdicts  im  aatiamM  f&r  the 
malicious  prosecution  of  a  charge  of  breach 
of  the  peace  have  been  declared  excessive: 

$2,000~-Ruth  V.  St.  Louis  Transit  Co.  98 
Mo.  App.  1,  71  6.  W.  1065  (business  man, 
arrested  on  charge  of  disturbing  peace  by 
refusing  to  pay  fare  on  street  ear*  except 
with  nickel  worn  on  one  side,  detained  for 
short  while,  but  not  put  in  jail,  discharged 
by  police  justice,  expended  $3.50  for  bail 
bond  smd  $10  for  attorney's  fee,  lost  less 
than  one  day,  no  damage  to  reputation 
shown,  jury  awarded  $1,000  actual  and 
$1,000  punitive  damages,  appellate  court  or- 
dered remittitur  of  $1,000) ; 

$2,500— Farrell  v.  St.  Louis  Transit  Co. 
108  Mo.  App.  454,  78  S.  W.  312  (man,  peace- 
able, law-abiding  citizen  of  high  character, 
without  cause  for  suspicion,  unjustly  de- 
nounced and  stibsequently  proseeuted  by  em- 
ployees of  street  railway  company  on  charge 
of  disturbing  peace  in  throwing  rock  through 
car  window,  detention  prior  to  arrest  by  otti- 
cer  attended  by  rough,  insulting  and  offen- 
sive conduct  on  their  part  toward  him,  whol- 
ly unproToked  and  in  no  way  palliated, 
justified  or  explained  by  company,  bailed  after 
detention  at  police  station  for  one  hour,  ar- 
raigned, tried,  and  acquitted  in  police  court, 
jury  awarded  $1,500  actual  and  $1,000  puni- 
tive damages,  order  of  new  trial  by  trial 
court  affirmed) ;  " 

$3,825— ^Shea  v.  Cloquet  Lumber  Co.  92 
Minn.  348,  1  Ann.  Cas.  930,  100  N.  W.  lU 
(man,  arrested  on  charge  that  he  had 
threatened  to  shoot  and  kill  defendKntfi'  em- 
ployees who  had  been  sent  to  land,  title  of 
which  Was  in  dispute,  to  cut  and  remore 
timber,  discharged  at  heai^ing  before  munici- 
pal court,  defendants  corisulted  attorney  be- 
fore institution  of  proceedings,  jury  returned 
Verdict  for  $4,000;  reduced  by  trial  court 
to  $3,825  on  ground  of  failure  of  evidence  to 
establish  one  item,  court  thought  damages 
excessive  but  reversed  on  another  ground). 

(4)   Burglary  or  Similar  Crime. 

The  following  x^dicts  vn  actions  for  the 
malicious  prosecution  of  a  charge  of  bur* 
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glvry  or  eimilnr  crime  have  been  8U9iained 
as  not  excessive: 

$1,000— NeyB  v.  Taylor,  12  S.  D.  488,  81 
K.  W.  901  (married  woman,  returning  to 
premiaea  right  of  possession  of  which  her 
bnsband  claimed,  found  dwelling  locked  and 
two  men  inside,  entry  refused,  she  became  ill 
and  begged  husband  to  take  her  into  house 
where  she  could  lie  down  as  she  was  not 
able  to  go  back  to  town,  husband  broke  win- 
dow, entered  and  admitted  wife,  defendant 
procured  arrest  of  husband  and  wife  on 
charge  of  having  wilfully,  maliciously,  and 
imlawfuDy  broken  into  a  dwelling  house  by 
tearing  down  and  breaking  windows  of  hous^ 
while  occupied  by  hired  man,  plaintiff 
waived  examination  because  too  ill  to  attend, 
bailed,  state's  attorney  refused  to  ^e  in- 
formation ) ; 

$1,200— Hirsch  v.  Feeney,  83  111.  548 
(man,  local  householder  and  resident  for 
seventeen  or  eighteen  years,  of  good  char- 
acter, employed  by  wholesale  house  and 
trusted  with  goods  and  key  to  their  estab- 
lishment, arrest  made  without  grounds  for 
least  suspicion,  house  searched,  after  trial 
court  had  entered  remittitur  judgment  stood 
for  $1,200)  ; 

$14,500 — ^Missouri,  etc.  R.  Co,  v.  Crad- 
dock  (Tex.)  174  S.  W.  965  (switchman, 
earning  $100  a  month,  charged  with  bur- 
glary and  theft  from  railroad  car,  informa-. 
tion  filed  in  district  court  against  him  and 
then  remanded  to  justice  court,  tried  on 
second  information  in  district  court  and  ac- 
quitted, shot  in  foot  at  time  of  arrest,  ex- 
pended $250  for  attorneys'  fees  and  $100  for 
doctors' bills). 

The  follotcvng  verdict  in  an  action  for  the 
maiicious  prosecution  of  a  charge  which  the 
court  spoke  of  as  burglary  at  one  point  in 
the  opinion  has  been  declared  excessive: 

$750— See  Cartwright  v.  Elliott,  45  111. 
App.  458  (man,  between  thirty  and  forty 
years  of  age,  local  resident  for  many  years, 
good  reputation  for  honesty,  arrested  on 
charge  of  larceny  (or  burglary?)  of  harness 
of  defendant,  no  actual  malice,  disclovBure  to 
counsel,  jury  awarded  $1,000,  trial  court  or- 
dered remittitur  of  $250,  appellate  court  re- 
manded for  new  trial  on  ground  of  excessive- 
neas  of  judgment). 

(5)   Embezzlement. 

The  foHoxring  verdicts  in  actions  for  the 
malicious  prosecution  of  a  charge  of  embez- 
zlement have  been  sustained  as  not  eaceS' 
sire  : 

$150— -Coyle  v,  SneHenburg,  30  Pa.  Super. 
Ct.  246  (boy,  arrested  on  charge  of  em- 
bezzlement of  $10.20,  detained  for  about  two 
hours,  closely  interrogated,  mother  appeared 
and  insisted  on  his  discharge,  no  hearing  be- 
fore magistrate) ; 
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$300— Eggert  y.  Allen,  119  Wis.  625,  96 
N.  W.  803  (man,  charged  with  embeziiement 
and  subsequently  with  obtainiog  money  un- 
der false  pretenses,  difficulties  arose  out  of 
real  estate  deal,  discharged  because  evidence 
inaufficient  to  c<»ivict,  jury  awarded  $300  for 
malicious  prosecution  on  charge  of  embezzle- 
ment and  $700  for  subsequent  prosecution 
for  obtaining  money  under  false  pretenses) ; 

$1,500— Role  V.  McGregor,  115  la.  323, 
88  N.  W.  814  (man,  arrested  on  charge  of 
embezzlement,  while  in  custody  of  officer 
driven  around  through  neighborhood  wlMse 
he  was  well  acquainted  during  part  of  after- 
noon and  whole  of  night,  at  trial  next  day 
dismissed  by  justice,  arrested  second  time 
while  attending  politiciil  convention  as  dele- 
gate just  as  members  were  about  to  separ 
rate,  detained  over  ni^t,  special  damages  of 
$100  for  attorney's  fees  and  $6  for  time 
lost  proved,  verdict  not  excessive  as  com- 
pensatory damages) ; 

$6,500— Evansville,  etc.  R.  Co.  v.  Talbot, 
131  Ind.  221,  29  N.  E.  1134  (man,  prose- 
cuted on  charge  of  embezzlement,  acquitted) ; 

$7,500— National  Surety  Co.  v.  Mabry,  139 
Ala.  217,  35  So.  698  (plaintiff,  at  instigation 
of  defendant  surety  company  arrested  and 
indicted  for  embezzlement  of  $432.60  by 
overdraft  while  acting  as  agent  of  packing 
company,  released  few  hours  after  arrest  on 
giving  bond,  attended  court  for  trial  two  or 
three  times,  nol.  pros,  entered  after  several 
continuances^  disclosure  to  counsel  by  de- 
fendant not  full  and  fair ) ; 

£2,000— HiBwlett  v.  Cruchley,  6  Taunt. 
(Eng.)  277  (man,  of  unimpeached  charac- 
ter, clerk  for  fourteen  years  to  defendant 
who  was  deputy  prothonotary  of  marshalsea 
court,  on  suspension  of  defendant  from  office 
plaintiff  was  appointed  in  his  place,  plain- 
tiff refused  to  deliver  books  or  permit  in- 
spection showing  entry  of  fees  in  favor  of 
defendant,  latter  secretly  preferred  charges 
before  grand  jury  which  found  seven  indict- 
ments for  embezzlement,  at  trial  of  first  in- 
dictment it  was  announced  on  behalf  of  de- 
fendant that  he  was  mistaken,  acquitted  on 
other  six  indictments,  expended  £100  in  his 
defense) ; 

$10,000— Ross  V.  lanis,  35  111.  487,  85  Am. 
Dec.  373  (young  man  of  good  character  and 
uniform  integrity,  charged  with  embezzle- 
ment of  $166,  money  taken  and  appropriated 
as  due  him  from  defendant  as  balance  of 
salary  aS  cashier,  disclosure  to  counsel  by 
defendant  not  full  and  fair,  heavy  damages 
awarded   in   two   previous  trials) ; 

$25,OOO^Rawson  v.  Leggett,  97  App.  Div. 
416,  90  N.  Y.  S.  5,  reversed  184  N.  Y.  504,  77 
N.  E.  662  (man,  fifty-five  years  of  age,  hold- 
ing honorable  position  in  community,  in  em- 
ploy of  defendants  between  twenty  and  twen- 
ty-five years,  for  several  years  prior  ta  arrest 
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at  salary  of  $4,500  a  year,  charged  with  em- 
bezzlement after  confession  of  alleged  co- 
embezzler,  matter  allowed  to  drop  after  six 
indictments,  Appellate  Court  held  award  not 
excessive,  Court  of  Appeals  held  that  as 
matter  of  law  defendant  had  probable  cause 
in  instituting  criminal  proceedings). 

The  following  verdict  vn  an  action  for  the 
mulioious  proaeoution  of  a  charge  of  emhez- 
zlement  has  been  declared  excessive:  • 

$3,500— Billingsley  v.  Maas,  03  Wis.  176, 
67  N.  W.  40  (cashier  and  bookkeeper  of  cor- 
poration, arrested  on  charge  of  embezzlement 
of  $35,  bailed  on  depositing  $40,  in  custody 
but  not  confinement  one  Iiour,  prosecution 
dismissed  for  want  of  prosecution,  compelled 
to  pay  $50  to  secure  discharge,  defendants 
consulted  attorney  before  instituting  prose- 
cution, appellate  court  ordered  remittitur  of 
all  except  sum  of  $1,000). 

(6)   False   Pretenses. 

The  following  verdicts  in  ctctions  for  the 
malicious  prosecution  of  a  charge  of  obtain' 
ing  property  under  false  pretenses  have  been 
sustained  as  not  excessive: 

$500 — ^Morgan  v.  Duffy,  94  Tenn.  686,  30 
S.  W.  735  (man,  arrested  on  charge  of  hav- 
ing obtained  goods  under  false  pretenses, 
placed  in  jail  about  live  o'clock  one  even- 
ing, released  about  ten  o'clock  next  morning, 
total  want  of  probable  cause,  prosecution  for 
purpose  of  forcing  payment  of  debt); 

$700— Eggett  V.  Allen,  119  Wis.  625,  96 
N.  W.  803  (man,  charged  with  embezzle- 
ment and  subsequently  with  obtaining  money 
under  false  pretenses,  difficulties  arose  cut 
of  real  estate  deal,  discharged  because  evi- 
dence insufficient  to  convict,  jury  awarded 
$300  for  malicious  prosecution  on  charge  of 
embezzlement  and  $700  for  subsequent  prose- 
cution for  obtaining  money  under  false  pre- 
tenses y. 

The  following  verdicts  in  aetions  for  the 
malicious  prosecution  of  a  charge  of  obtain- 
ing property  under  false  pretenses  have  been 
declared  excessive : 

$8,000 — Wilson  v.  Winnipeg,  4  Manitoba 
193  (man,  charged  with  conspiracy  to  ob- 
tain money  from  municipal  corporation  by 
false  pretenses,  informed  against  by  mayor, 
fees  for  conducting  prosecution  paid  by  city, 
detained  ofnly  few  hours  and  in  considerate 
way,  no  evidence  of  express  malice,  very 
little  damage  to  reputation,  court  ordered 
reduction  to  $500  or  new  trial)  ; 

$4,000— Davis  v.  McMillan,  142  Mich.  391, 
7  Ann.  Cas.  854,  105  N.  W.  862,  113  Am.  St. 
Rep.  585,  3  L.RJl.(N.S.)  928,  12  Detroit 
Leg.  N.  771  (man,  arrested  on  charge  of  ob- 
taining property  under  false  pretenses,  under 
claim  that  he  represented  to  defendant  that 
presidant  of  company  had  authorized  plain- 
tiff's brother  to  take  certain  tools  and  .^tock 


of  company  away,  thereby  obtaining  prop- 
erty with  intent  to  cheat  and  defraud,  prose- 
cuting attorney  advised  discharge  on  in- 
ability to  prove  that  plaintiff's  brother  had 
not  so  told  plaintiff,  no  dispute  that  proper- 
ty was  obtained  by  this  false  representation 
and  removed  from  state,  at  former  trial  ver- 
dict for  $2,800  set  aside  a«  excessive  and  on 
another  ground). 

(7)  Forgery. 

The  following  verdicts  in  actions  for  the 
malicious  prosecution  of  a  charge  of  forgery 
or  similar  crime  have  been  sustained  as  not 
excessive : 

$500— Thomas  v.  Kerr,  137  111.  App.  479 
(man,  arrested  on  charge  of  intent  to  cheat 
and  defraud  by  certain  false  writing  and 
mortgage  on  property,  in  custody  of  officer 
and  in  imprisonment  several  hours,  die- 
charged  on  hearing  before  justice  of  peace 
who  issued  warrant,  disclosure  by  defendant 
to  counsel  consulted  not  full  and  fair,  actual 
malice  proved)  j 

$1,000— Scholl  V.  Schnebel,  8  N.  Y.  8. 
855  (man,  w'hcelwright,  arrested  on  charge 
of  forgery  of  indorsement  of  defendant's 
name  on  note,  done  by  authority  of  defend- 
ant, locked  in  cell  for  nearly  four  hours, 
-bailed,  subsequently  proceedings  dismissed, 
disclosure  to  counsel  by  defendant  not  full 
and  fair) ; 

$1,000— Thorp  V.  Carvalho,  14  Misc.  554, 
36  N.  T.  S.  1  (man,  arrested  on  charge  of 
attempting  to  get  money  by  forged  order, 
locked  up  about  hour  and  half). 

The  following  verdict  in  an  action  for  the 
m^luHoue  prosecution  of  a  charge  of  forgery 
lias  been  declared  excessive: 

$4,500— Wright  v.  Hagerman,  42  S.  W. 
917,  19  Ky.  L.  Rep.  1032  (man,  charged  with 
forgery  in  filling  in  blank  above  signature 
of  defendant,  arrested  and  held  under  bond, 
grand  jury  refused  to  indict,  defendant  ne- 
gro ignorant  and  owning  property  not  ex- 
ceeding $500  in  value,  unable  to  wrife  or 
read,  attorney  wrote  affidavit  for  warrant, 
jury  seems  to  have  been  prejudiced  by  evi- 
dence not  objected  to  at  trial  to  effect  that 
plaintiff  while  awaiting  action  of  grand  jury 
was  prevented  from  going  to  his  wife  who 
had  been  burned  by  explosion. 

(8)  Larceny. 

The  following  verdicts  in  actions  for  the 
malicious  prosecution  of  a  charge  of  larceny 
have  been  sustained  as  not  excessive: 

$100— Clark  v.  Baldwin,  25  Kan.  120 
(man,  accused  of  felony  in  keeping  express 
package  of  money  after  getting  it  by  mis- 
take, disclosure  to  counsel  bv  defendant  as 
to  reputation  of  plaintiff  not  full  and  fair, 
actual  expenses  of  $20  incurred,  confinement 
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in  jail  ten  days,  contraction  of  severe  cold 
while  imprisoned,  suffering  ill  health  in 
consequeoee,  court  said  if  jury  had  returned 
much  larger  verdict  it  would  not  be  at  lib- 
erty to  interfere) ; 

|40&~-Haas  v.  Powers,  130  Wis.  406,  110 
N.  W.  205  (man,  charged  with  larceny  of 
fence  material  and  with  threat  to  commit 
larceny,  acquitted  by  jury  on  first  charge 
and  second  charge  was  dismissed  on  motion 
of  district  attorney,  prosecution  arose  out  of 
dispute  of  right  to  take  wood  and  stumps 
from  fence  in  highway,  defendant  did  not 
make  full  disclosure  to  counsel^  jury  award- 
ed $100  punitive  and  $400  compensatory 
damages,  appellate  court  held  latter  not  ex- 
cessive) ; 

$550 — Martin  v.  Gorscadden,  34  Mont.  308, 
86  Pac.  33  (man,  charged  with  grand  larceny 
of  two  hogs,  result  of  disagreement  as  to 
effect  of  contract  between  parties,  not  com- 
mitted to  jail  or  required  to  give  bond,  tried 
and  acquitted  by  justice) ; 

$1,000 — Callahan  v.  Kelso,  170  Mo.  App. 
338,  156  S.  VV.  716  (man,  arrested  for  petit 
larceny  of  turkeys,  acquitted  at  trial,  in- 
curred expense  and  loss  of  timo  in  amount 
of  $50,  jury  awarded  $400  as  actual  and  $000 
as  punitive  damages) ; 

$1,000 — See  Johnson  v.  Comstock,  14  Hun 
(X.  Y.)  238  (man  of  family,  holding 
respectable  position  among  neighbors,  humili- 
ated by  search  made  under  warrant  prelim- 
inary to  charge  of  larceny,  no  stolen  prop- 
erty found)  ; 

$2,000— Williams  v.  Casebeer,  126  CaL 
77,  58  Pac.  380  (married  woman  charged 
with  grand  larceny  in  stealing  with  aid  of 
husband  deeds  and  other  property,  detained 
in  county  jail  three  days  before  admission  to 
bail,  acquitted  two  days  afterward,  actual 
pecuniary  loss  alleged  to  be  $87.50,  at  trial 
of  criminal  action  defendant  concealed  fact 
he  had  found  some  of  property  alleged  to  have 
been  stolen,  consulted  police  justice,  a  prac- 
titioner oi  law,  before  institution  of  prose- 
cution) ; 

$2,500 — See  Doane  v.  Anderson,  60  Hun 
586,  mem.  16  N.  Y.  S.  459,  39  N.  Y.  St.  Rep. 
913  (woman,  charged  with  theft  of  dia- 
monds, defendant  procured  search  warrant 
as  preliminary  to  prosecution  for  larceny, 
constable  invaded  plaintiff's  apartments,  com- 
pelled her  to  undress  before  him,  and  to 
suffer  him  to  put  hia  fillers  through  her 
hair  in  searching  for  diamonds,  "plaintiff 
could  not  have  been  subjected  to  coarser  in- 
di^ity  if  she  had  been  a  thieving  prosti- 
tute." defendant  admitted  that  he  could  not 
honestly  believe  plaintiff  stole  diamonds)  ; 
$4,005}— Cartwright  v.  Elliott,  45  111.  App. 
458  (young  man  of  unquestioned  honesty, 
employed  by  jeweler  as  packer,  charged  with 
purloining    watches    merely    on    ground    of 


their  passage  through  his  hands  before  loss 
though  equally  accessible  to  another  em- 
ployee, suffered  great  indignity,  incarcerated 
in  cell  at  police  station  for  three  days,  after- 
ward for  several  days  in  county  jail,  told 
he  was  thief,  efforts  made  to  compel  con- 
fession, opportunities  for  advancement  in  life 
jeopardized) ; 

$5,000— See  Vinal  v.  Core,  18  W.  Va.  1 
(man,  charged  with  larceny  of  large  quan- 
tity of  oil,  arrested  and  carried  before 
justice,  investigation  lasted  two  days,  dis- 
charged by  justice,  expended  $56  for  wit- 
nesses' fees,  paying  fare  and  hotel  bills,  attor- 
ney's fee  $25  and  time  lost  w^orth  $25, 
prosecution  arose  out  of  transactions  relating 
to  oil-wells,  jury  awarded  $10,000,  remittitur 
entered  for  $5,000,  court  said  $10,000  dam- 
ages awarded  not  excessive)  ;  *^ 

$25,000— Black  v.  Canadian  Pac.  Ry.  218 
Fed.  239  (station  agent,  earning  $00  to  $100 
a  month,  while  on  leave  of  absence  arrested 
in  United  States  as  fugitive  from  justice  on 
charge  of  larceny  in  Canada,  extradition  pro- 
ceedings dismissed  on  condition  that  he  was 
to  go  voluntarily  and  without  process  as 
ordinary  passenger  to  the  place  of  trial 
alH)ut  2,400  miles  away  to  go  over  his  ac- 
counts, agreement  trick  to  get  him  across 
border,  in  Canada  thrust  In  jail,  not  per- 
mitted to  commuuicAte  with'  attornev  or 
"American  consul,  .not  able  to  obtain  medical 
service  for  injured  hand,  compelled  to  under- 
go physical  hardship  and  mental  distress, 
then  haled  through  streets  handcuffed,  taken 
in  day  coach  with  no  sleeping  accommoda- 
tions, both  wrists  handcuffed  and  not  re- 
moved until  pain  of  sore  hand  was  so  grent 
that  he  threatened  to  appeal  to  pafcsengcpi 
whereupon  he  was  chained  to  seat  day  and 
night,  missed  many  mealri,  at  trial  charge 
dismissed  on  showing  of  crown  without  call- 
ing him  to  stand  and  on  admission  of  au- 
ditor of  defendant  of  mistake,  refused  .re- 
turn transportation,  some  evidence  that 
sister  offered  to  deposit  amount  of  alleged  de- 
falcation pending  re-examination  Of  ac- 
counts, person  exercising  slightest  degree  of 
intelligence  after  examination  of  books 
would  conclude  that  mistakes  were  clerical 
errors  or  omissions  without  intent  to  do 
wrong  J  unable  to  get  work  after  prosecu- 
tion, jury  charged  to  award  compensatory 
but  not  punitive  damages  as  actual  malice 
had  not  been  shown"). 

The  folloicing  vei'dicta  in  actions  for  the 
maUcious  prosecution  of  a  charge  of  larcctii/ 
have  been  declared  excessive: 

$750— Cartwright  v.  Klliott,  45  111.  App. 
4.58  (man,  between  thirtv  and  fortv  vears  of 
age,  local  resident  for  many  years,  good 
reputation  for  honesty,  arrested  on  chnrere 
of  larceny  (or  burglary?)  of  harness  of  de- 
fendant, no  actual  malice,  disclosure  to  ccim- 
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ael,  jury  awarded  $1,000,  trial  court  ordered 
remittitur  of  $250,  appellate  court  remanded 
for  new  trial  on  ground  of  excessiveness  o£ 
judgment) ; 

$1,000— -Bell  V.  Morse,  48  Kan.  601,  29 
Pac.  1086  (young  man,  after  leaving  em- 
ployment of  defendant  on  his  farm  charged 
with  larceny  of  missing  harnesses,  defend- 
ant on  advice  of  counsel  procured  search- 
warrant  but  property  not  found,  no  arrest 
made,  proceedings  abandoned,  jury  awarded 
$1,000  trial  court  ordered  remittitur  of  $G00, 
appellate  court  held  new  trial  should  have 
been  granted) ; 

$1,000 — Cointement  v.  Cropper,  41  La. 
Ann.  303,  6  So.  127  (man,  charged  with  lar- 
ceny of  cow,  parties  had  been  on  bad  terms, 
arrested,  bailed,  three  days  at  court  place 
during  session  of  grand  jury,  bill  ignored, 
appeared  that  cow  had  been  detained  in 
stable  lot  of  property  owned  by  plaintiff  but 
under  management  of  relative  to  keep  her 
out  of  cane  field,  defendant  consulted  coun- 
sel but  full  disclosure  not  made,,  judgment 
reduced  to  $500) ; 

J  $6,000 — Loewenthal  v.  Streng,  90  111.  74 
(man,  charged  with  larceny  of  property  tak- 
en under  claim  of  ownership,  in  custody  few 
hours,  held  for  appearance  to  criminal  court, 
grand  jury  failed  to  find  true  bill,  defendant 
proceeded  on  advice  of  coimsel,  trial  court 
ordered  remittitur  of  $4,000  of  $10,000 
awarded,  appellate  court  granted  new  trial) ; 

$20,000— Walker  v.  Martin,  43  111.  608, 
Walker  v.  Martin,  52  111.  347  (poor  man, 
apparently  of  bad  character,  charged  with 
larceny  of  coal,  at  preliminary  examination 
ordered  to  give  bail  for  appearance  at  next 
term  of  court,  in  default  of  bail  conunitted 
to  jail  remaining  nine  days  until  release  on 
habeas  corpus,  defendant,  wealthy  man, 
evinced  reckless  disregard  of  feelings  of 
plaintiff  at  trial  of  issue  in  criminal  pro- 
ceedings; on  retrial  jury  awarded  $25,000, 
trial  court  ordered  remittitur  of  $5,000,  ap- 
pellate court  ordered  new  trial). 

(9)  Libel. 

The  foUotcing  verdict  in  an  action  for  the 
mcUicious  prosecution  of  a  charge  of  crim- 
inal libel  has  been  sustained  as  not  exces- 
sive : 

$1,250 — Provident  Sav.  L.  Assur.  Soc.  v. 
Johnson,  99  S.  W.  1159,  30  Ky.  L.  Rep.  1031 
(man,  prosecuted  for  criminal  libel,  expenses 
in   criminal   prosecution   about  $700). 

(10)   Malicious  Mischief. 

The  following  verdicts  in  actions  for  the 
malicious  prosecution  of  a  charge  of  mali- 
cious mischief  have  been  sustained  oa  not 
excessive: 


)— Merchant  v.  Pielke,  10  N.  D.  48, 
84  N.  W.  574  (married  woman,  charged 
with  malicious  mischief,  growing  out  of  civil 
dissension,  expended  $30.15  in  making  her 
defense,  acquitted  and  discharged  day  after 
arrest,  disclosure  to  counsel  by  defendant 
not  full  and  fair,  plaintiff  not  committed  to 
jail) ; 

$2,000 — ^Price  v.  Minnesota,  etc.  R.  Co.  re- 
ported in  full,  post,  this  volume,  at  page  267 
(man,  arrested  again  after  being  bailed  on 
another  charge,  for  malicious  mischief,  stat- 
utory felony  for  dynamiting  pier  in  river 
above  railroad  brieve,  complaint  diamissed 
by  committing  magistrate). 

The  following  verdict  in  a<»  action  for  the 
malicious  prosecution  of  a  charge  of  mali- 
cious mischief  has  been  declared  excessive: 

$800— See  Seabridge  v.  McAdam,  119  Cal. 
460,  51  Pac.  691  (man,  prosecuted  for  mali- 
cious mischief  in  breaking  gates  and  for 
entering  tract  of  enclosed  land,  acted  under 
claim  of  subtenancy,  aoquitted,  defendant 
claimed  to  have  acted  under  advice  of  coun- 
sel). 

(11)  Nuisance. 

The  follotoing  verdict  in  an  action  of  the 
malicious  prosecution  of  a  charge  of  crim- 
inal nuisance  has  been  sustained  as  not  ex- 
cessive: 

£250— Farmer  v.  Darling,  4  Burr.  (Eng.) 
1971  (man,  prosecuted  under  two  indict- 
ments for  nuisance,  acquitted,  expended  £140 
in  defense). 

(12)  Perjury. 

The  folloxoing  verdicts  in  a^tioms  for  the 
malicious  prosecution  of  a  charge  of  perjury 
have  been'Sivmtained  as  not  excessive: 

$1,000 — Montross  v.  Bradsby,  68  111.  185 
(man,  indicted  at  instigation  of  defendant 
for  perjury,  nolle  prosequi  entered  at  same 
term) ; 

£400— Gilbert  v.  Burkenshaw,  Lofft,  771,  1 
Cowp.  230  (plaintiff  maliciously  indicted  for 
perjury;  after  fair  trial  and  acquittal  de- 
fendant was  guilty  of  repeated  defamation 
of  plaintiff) ; 

$3,000— Plath  V.  Braunsdorff,  40  Wis.  107 
(young  girl,  previously  of  sound  mind«  phy- 
sically strong,  healthy,  arrested  on  chaise  of 
perjury  in  giving  false  testimony  in  action 
between  her  father  and  defendant's  father, 
brought  before  justice,  duly  examined,  dis- 
charged, alleged  false  testimony  on  imma- 
terial point,  prosecution  greatly  injured 
health,  rendered  her  insane,  created  predis- 
position to  mental  aberration ) ; 

$8,000— Gulf,  etc.  R.  Co.  ▼.  James,  73  Tex. 
12,  10  S.  W.  744,  15  Am.  St.  Rep.  748  (man, 
charged  with  perjury  in  testifying  for  per- 
son injured  in  wreck  in  suit  against  railroad, 
criminal  prosecution  instituted  with  advice 
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of  counsel,  court  said  verdict  for  $15,000 
actual  damages  would  not  furnish  ground 
for  setting  aside  as  excessiye). 

The  following  verdict  if»  an  action  for  ths 
Moifciotw  prosecution  of  a  charge  of  per- 
jury  has  been  declared  excessive: 

$10,00O>-Indianapoli8  Traction,  etc.  Co.  v. 
Uenby,  178  Ind.  239,  97  N.  £.  313  (woman 
arrested  on  charge  of  perjury,  bailed  on  giv- 
ing bond  for  appearance,  acquitted,  insane  at 
time  of  giving  false  testimony  as  result  of 
personal  injuries  sustained  in  collision  on 
defendant's  line,  remittitur  of  $3,000  or- 
dered). 

(13)  Robbery. 

The  following  verdicts  in  actions  for  the 
malicious  prosecution  of  a  charge  of  rob- 
bery have  been  sustained  as  not  excessive: 

$.500 — Paukett  v:  Livermore,  5  la.  277 
(man,  charged  with  robbery,  discharged  by 
justice)  ; 

$40,000— Mexican  Cent.  R.  Co.  v.  Gehr,  66 
111.  App.  173  (young  man  of  excellent  fam- 
ily and  social  connections,  of  high  personal 
character  and  presumably  of  fine  sensibili- 
ties, earning  $115  a  month  and  expenses  as 
assistant  to  paymaster  of  defendant  rail- 
road company,  arrested  and  prosecuted  on 
charge  of  robbery  of  $8,000  or  $9,000,  rigor- 
ous and  extremely  loathsome  imprisonment 
in  Mexican  prison  for  about  eight  weeks, 
after  remaining  at  police  station  about  twen- 
ty-five hours  in  a  room  barren  of  furniture, 
with  brick  floor,  solid  door  and  no  window, 
health  permanently  impaired,  reinstatement 
in  defendant's  service  refused,  actual  pecu- 
niary  loss  less  than  $3,000). 

(14)   Statutory    Offense   of    Enticing    Away 

Laborer. 

The  following  verdict  in  an  action  for  the 
malicious  prosecution  of  a  charge  of  commit- 
ting a  statutory  offense  consisting  in  entic- 
ing airay  laborers  has  been  sustained  as  not 
excessive : 

$4,000— Abingdon  Mills  v.  Grogan,  175 
Ala.  247,  57  So.  42  (employee  of  cotton  mill, 
charged  with  statutory  crime  of  enticing 
away  laborers  and  of  carrying  on  business 
of  immigration  agent  without  license,  waited 
preliminary  examination,  grand  jury  refused 
to  indict  on  former  charge,  indicted  on  latter 
charge  but  acquitted,  defendant  consulted 
reputable  attorney  before  instituting  prose- 
cation,  at  trial  $2,000  of  $6,006  award  re- 
mitted). 

(15)   Statutory  Offense  against  Railroad. 

The  foUomng  verdicts  in  actions  for  the 
maUdous  prosecuti^m  of  a  charge  of  commit- 
ting a  statutory  offense  against  a  railroad 
have   been  sustained  as  not  excessive: 
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$200— See  Hagerty  v.  Great  Western  R. 
Co.  44  U.  C.  Q.  B.  319  (man,  arrested  on 
charge  of  driving  spike  between  rails  of 
railroad  bridge  with  intention  to  obstruct 
traffic,  kept  nine  days  in  jail,  acquitted  at 
trial,  court  thought  verdict  moderate  in 
view  of  nature  of  evidence  leading  to  crimi- 
al  prosecution ) ; 

$500 — Toomey  v.  Delaware,  etc.  R.  Co.  4 
Misc.  392,  24  N.  Y.  S.  108  (elderly  man, 
arrested  with  son  after  dispute  on  train  as 
to  whether  tickets  offered  for  passage  en- 
titled them  to  ride,  arrested,  prosecuted  un- 
der New  Jersey  statute  providing  for  fine 
of  five  dollars  of  any  person  who  attempts 
to  travel  on  railroad  without  having  paid  his 
fare  and  with  intent  to  avoid  payment 
thereof,  discharged  by  magistrate,  son  re- 
covered $.06  which  recovery  General  Term 
sustained  as  not  inadequate  in  legal  senee, 
verdict  in  favor  of  father  said  to  be  sub- 
stantial but  not  excessive). 

(16)   Statutory  Offense  Relating  to  Timber. 

The  folloxcing  verdicts  in  actions  for  the 
malicious  prosecution  of  a  charge  of  commit- 
ting a  statutory  offense  relating  to  the  cut- 
ting of  timber  or  interference  toith  timber 
booms  have  been  sustained  as  not  excessive: 

$600— Charlton  v.  Markland,  36  Wash.  40, 
78  Pac.  132  (old  man,  charged  with  having 
unlawfullv  cut  timber  and  cordwood  from 
public  lands  of  United  States  for  purpose 
of  selling  it,  arrested,  tried,  acquitted,  no 
evidence  that  United  States  court  commis- 
sioner advised  prosecution,  plaintiff  in  custody 
less  than  hour  but  accusation  of  crime  and 
arrest  greatly  humiliated  him,  caused  much 
loss  of  sleep  and  some  grief) ; 

$1,250.— See  Price  v.  Minn.  D.  &  W.  R.  Co. 
reported  in  full,  post,  this  volume  at  page  267 
(man,  arrested  for  a  statutory  felony,  blow- 
ing up  with  dynamite  a  pocket  boom  at 
mouth  of  river,  bound  over  to  grand  jury, 
released  on  bail,  grand  jury  found  no  biJl, 
jury  awarded  $750  as  compensatory  and  $500 
as  exemplary  damages)  ; 

$2,097.25 — Proctor  Coal  Co.  v.  Moses,  40 
S.  W.  681,  19  Ky.  L.  Rep.  419  (man,  charged 
with  crime  of  feloniously  cutting  and  remov- 
ing timber  from  a  certain  tract  of  land,  prose- 
cution not  only  in  law  and  in  fact  malicious 
but  also  cruel  and  oppressive). 

The  following  verdict  in  an  action  for  the 
malicious  prosecution  of  a  charge  of  cutting 
timber  contrary  to  statute  has  been  declared 
excessive : 

$1,000— Oray  v.  Fanning,  73  Conn.  115,  46 
Atl.  831  (man,  charged  wjth  violating  the 
statute  (§  1445,  Gen.  Stat.)  making  it  a 
criminal  offense  to  cut  standing  wood  and 
timber  on  mortgaged  premises  with  intent  to 
defraud  the  owner  of  the  mortgage  and  to 
lessen  the  value  of  the  premises,  not  taken 
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into  custody  or  put  under  bond,  tried  and 
acquitted,  total  pecuniary  load  not  exceeding 

$2.5). 

(17)  Statutory  Offense  Relating  to  Execution 

of  Written  Instrument. 

The  following  verdicts  in" actions  for  the 
malicious  prosecution  of  a  chao'ge  of  commit- 
ting a  statutory  offense  relating  to  the  execu- 
tion of  a  deed  or  mortgage  have  been  sus- 
tained as  not  excessive: 

$2,500— Spencer  v.  Cramblett,  56  Kan.  794, 
44  Pac.  985  (man,  arrested  on  charge  that 
he  had  given  chattel  mortjjage  to  bank  of 
which  defendant  was  president  on  certain 
personal  property  which  was  subject  to  prior 
morts^age  without  referring  to  it  in  later  in- 
strument, defendant  was  indebted  to  bank  in 
considerable  sum,  mortgage  given  to  secure 
existing  indebtedness,  some  evidence  that  bank 
was  fully  informed  as  to  existence  of  prior 
mortgage  before  execution  of  latter,  and  that 
criminal  prosecution  designed  to  extort  pay- 
ment of  indebtedness,  prosecution  dismissed, 
$200  for  damages  to  business,  $2,300  for 
reputation,  court  said  damages  somewhat  lib- 
eral but  evidence  established  proper  case  for 
exemplary  damages)  ; 

$5,000— Bowers  v.  Walker  (Mo.)  182  S.  W. 
116  (practicing  lawyer  in  good  standing,  in- 
carcerated in  jail  for  half  hour,  charije  of 
committing  statutory  felony  of  fraudulently 
executing  deed  of  conveyance  of  lands  without 
mentioning  prior  deed,  dismissed  at  prelimi- 
nary hearing) . 

(18)  Stealing  or  Theft  Not  Technically  De- 

scribed. 

The  folloicing  verdicts  in  actions  for  the  ma- 
lifdous  prosecution  of  a  charge  of  theft  or 
stealing  not  specifically  described  in  the  re- 
ports in  technical  terms  have  been  sustained 
as  not  excessive: 

$4oO~Orefice  v.  Savarese,  61  Misc.  88,  113 
N.  Y.  S.  175  (man,  twice  arrested  at  instance 
of  defendant  on  charge  of  theft  of  valise  con- 
taining $800,  some  evidence  of  probable  cause 
in  instituting  prosecution,  at  trial  at  General 
Sessions  plaintiff  acquitted  and  discharged)  ; 

$.300— Stephens  v.  Gravit,  136  Ky.  479,  124 
S.  W.  414  (man,  charged  with  horse  stealing, 
defendant  claimed  vendor's  lien  on  horse,  dis- 
closed situation  and  acted  on  advice  of  magis- 
trate) ; 

$500 — Mcintosh  v.  Wales,  reported  in  full, 
post,  this  volume,  at  page  273  (married  wom- 
an, arrested  on  charge  of  stealing  unbranded 
calves,  deprived  of  liberty  about  five  hours, 
taken  before  magistrate,  compelled  to  give 
bond  for  $500,  at  hearing  prosecuting  attor- 
ney refused  to  prosecute,  charge  dismissed, 
evidence  of  attorneys*  fees  amounting  to  about 
$250,  but  petition  claimed  only  $100)  ; 


£500— Abell  v.  Light,  12  N.  Brans.  240 
(woman,  boarding-house  keeper,  arrested  on 
charge  of  unlawfully  as  bailee  detaining  and 
converting  property  to  her  own  use,  property 
held  under  claim. of  lien,  right  of  possession 
in  litigation  at  time  of  institution  of  criminal 
proceedings,  put  to  large  expense  and  liabili- 
ties in  defending  herself  against  charge,  de- 
tained at  police  office  one  day,  subsequently 
imprisoned  in  jail  for  several  hours,  bail  in 
large  amount  required,  credit  injured,  sworn 
estimate  of  actual  pecuniary  loss  amount  of 
verdict)  ; 

$2,500 — Scott  v.  Dennett  Surpassing  Ck>ffee 
Co.  51  App.  Div.  321,  64  N.  Y.  S.  1016  (man. 
cashier  in  restaurant,  charged  with  theft 
of  $5.95  on  basis  of  shortage  of  cash  with 
checks  for  night,  tried  and  acquitted  at  Spe- 
cial Sessions,  about  two  weeks  intervened 
between  arrest  and  charge,  evidence  that  dur- 
ing pendency  of  proceedings  agent  of  defend- 
ant acknowledged  that  "they"  had  made  a 
little  mistake  and  would  withdraw  charge 
if   plaintiff  would   release   them)  ; 

$3,500— Cuthbert  v.  Galloway,  35  -Fed.  4G6 
(plaintiff,  agent  for  selling  photographs  for 
defendant,  refused  to  pay  balance  to  company 
on  ground  of  infringement  of  exclusive  agency 
rights  in  territory,  arbitration  proceedings 
broken  off  by  defendant,  arrest  and  commit- 
ment on  Friday  procured  on  ground  that 
balance  received  by  plaintiff  in  fiduciary  ca- 
pacity, order  vacated  on  Saturday  and  re- 
leased on  Monday,  ultimate  termination  in 
favor  of  plaintiff,  instituted  by  advice  of 
counsel  but  complete  disclosure  not  made)  ; 

$14  500 — Missouri,  etc.  R.  Co.  v.  Craddock 
(Tex.)  174  S.  W.  965  (switchman,  earning 
$100  a  month,  charged  with  burglary  and 
theft  from  railroad  car,  information  filed  in 
district  court  against  him  and  then  remanded 
to  justice  court,  tried  on  second  information 
in  district  court  and  acquitted,  shot  in  foot 
at  time  of  arrest,  expended  $250  for  attor- 
ney's fees  and  $100  for  doctors'  bills) : 

3e10,000— Leith  v.  Pope,  2  W.  Bl.  (Eng.) 
1327  (man  of  family,  baronet,  officer  in  army, 
member  of  Parliament,  charged  with  horse- 
stealing, capital  offense,  house  and  stables 
broken  open  under  authority  of  search  war- 
rant, arrested,  bailed,  defendant  admitted 
on  trial  of  indictment  that  prosecution  was 
for  purpose  of  getting  rid  of  actions  for  us- 
ury; .defendant  wealthy). 

The  folloiving  verdicts  in  actions  for  the 
malicious  prosecution  of  a  charge  of  theft  or 
stealing  not  specii\cialhi  described  in  the  re- 
ports in  technical  terms  have  been  declared 
excessive : 

$350— Lee  t.  Taylor.  6  Out.  W.  Rep.  332 
(man,  charged  with  theft  of  horse,  no  war- 
rant issued,  two  attendances  in  police  court, 
acquitted,  actual  outlay  and  loss  of  time 
trifling)  ; 


$7,000 — ^Russell  t.  Dennison, 
modifying  on  rehearing  45  Cal.  338  (man, 
charged  with  stealing  two  mulea  valued  at 
$flOO  each,  placed  in  jail  overnight,  then  tak- 
en in  irons  to  another  jail  and  kept  overnight, 
imprisoned  in  another  jail  four  days,  became 
quite  sick,  illness  continued  for  more  than  a 
week,  requiring  services  of  phj'sician  and 
nurse,  at  preliminary  hearing  discharged,  re- 
mittitur of  $3,500  ordered). 

(19)  Treason. 
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50  Cal.  243,      ney  without  any  trial  dismissed  prosecution, 

discharged  four  days  after  arrest,  loss  of 
his  own  services  and  services  of  his  team 
$12,  attorney's  fee  $8,  nothing  claimed  for 
physical  or  mental  pain)  ; 

$800— Seabridgc  v.  McAdam,  119  Cal.  .460, 
51  Pac.  601  (man,  prosecuted  for  malicious 
miscliief  in  breaking  gates  and  for  entering 
tract  of  enclosed  land,  acted  under  claim  of 
subtenancy,  acquitted,  defendant  claimed  to 
have  acted  under  advice  of  counsel). 


The  following  verdict  in  an  action  for  the 
maHcious  prosecution  of  a  charge  of  treason 
has  been  declared  concessive: 

$9,000— See  McConnell  v.  Hampton,  12 
Johns.  (N.  Y.)  234  (man,  ''back  and  forth 
trader,"  of  liberal  education  with  annual  in- 
come above  $60,000,  private  citizen,  arrested 
on  charge  of  treason  at  instance  of  defend- 
ant, man  of  large  fortune  who  was  commander 
of  amny  of  United  States  at  point  at  which 
plaint i AT  came  to  make  some  communication 
relative  to  enemy,  confined  about  five  days, 
lay  on  floor  of  guardhouse,  without  bed,  al- 
lowed to  procure  own  provisions,  rations  of 
soldier,  permitted  to  apeak  to  others  in  pres- 
ence of  officer  but  not  to  leav^  guardhouse, 
defendant  declared  he  should  have  been  justi- 
fied to  have  hanged  him  immediately  for 
giving  information  to  British  officers,  some 
personal  difference  between  parties  prior  to 
arrest,  acquitted  at  court  martial). 

(20)   Trespass. 

The  follovoing  verdicts  in  actions  for  the 
malicious  prosecution  of  a  charge  of  criminal 
trespass  have  been  sustained  as  not  excessive: 

$250— See  Olmstead  v.  Williams,  89  Ga. 
144,  15  S.  E.  31  (man,  arrested  and  prosecut- 
ed for  criminal  trespass  arising  out  of  dis- 
pute of  right  of  possession  of  real  property, 
acts  relied  on  in  justification  as  nhown  by 
evidence  did  not  constitute  any  violation  of 
penal  laws)  ; 

$600 — Henderson  v.  McG ruder  (Ind.)  94 
N.  E.  580  (man,  arrested  and  prosecuted  for 
violently  taking  possession  of  certain  real 
estate,  balled,  tried,  and  convicted  by  justice 
of  peace  on  false  testimony,  on  appeal  tried 
and  acquitted,  not  put  to  any  serious  incon- 
venience or  expense,  court  said  that  measured 
by  standard  of  compensation  judgment  seemed 
large  but  in  that  punitive  damages  were  re- 
coverable could  not  say  the  amount  excessive ) . 

The  following  verdicts  in  actions  for  the 
malicious  prosecution  of  a  charge  of  criminal 
trespass  have  been  declared  excessive: 

$500 — Sasse  v.  Rogers,  40  Ind.  App.  197, 
81  N.  E.  590  (man,  arrested  for  trespass  in 
mowing  meadow  under  claim  of  license,  bailed 
in  sum  of  $25  for  appearance,  venue  changed, 
then  bailed  in  sum  of  $50,  prosecuting  attor- 


(21)  Crime  Not  Specifically  Described. 

The  following  verdict^  in  actions  for  the 
malicious  prosecution  of  a  charge  of  crime 
not  specifically  described  in  the  reports  have 
been  sustained  a^  not  excessive : 

$500 — Seidler  v.  Burns,  reported  in  full, 
post,  this  volume,  at  page  266  (man,  arrested 
about  five  o'clock  in  afternoon  on  criminal 
charge,  taken  through  public  streets  of  city 
to  police  station,  kept  in  cell  until  next 
morning,  case  adjourned  to  next  day  when 
he  was  acquitted,  evidence  of  wantonness  and 
actual  malice)  ; 

$1,300 — See  the  reported  case  (man,  com- 
parative stranger  in  community  assaulted  and 
then  charged  with  criminal  offense,  in  custody 
of  constable  for  five  days  while  partially  par- 
alyzed and  at  times  unconscious,  $3,990 
awarded  in  same  action  for  assault  and  bat- 
tery )  J 

$2,000— Finigan  v.  Sullivan,  65  Wash.  625, 
118  Pac.  888  (man,  charged  with  crime,  ar- 
rested without  warrant,  incarcerated  and  kept 
in  jail  over  night,  suffered  in  body  and  mind 
but  no  injury  to  reputation  shown,  paid  $200 
in  defending  himself). 

III.  Inadetiuacy  of  Verdict, 

1.   GEXEBAtUr. 

Tt  is  a  general  rule  that  a  verdict  in  an  ac- 
tion for  malicious  prosecution  wi\\  ordinarily 
not  be  regarded  as  inadequate  in  the  legal 
sense,  that  is,  it  will  not  be  set  aside,  merely 
on  the  score  of  the  smallness  of  the  damages 
awarded;  subject  to  the  qualification  that  a 
verdict  will  be  considered  inadequate  where 
the  damages  are  so  small  as  to  induce  the 
conviction  that  the  verdict  was  the  result  of 
passion,  prejudice,  or  partiality  or  that  the 
verdict  was  the  result  of  mistake  or  oversight 
on  the  part  of  the  jury  in  failing  to  take  into 
consideration  the  proper  elements  of  damage 
in  assessing  the  amount  of  the  recovery,  or 
that  the  verdict  was  the  result  of  the  failure 
of  the  jury  to  decide  the  issues  submitted  to 
them,  or  that  the  verdict  was  the  result  of 
misapprehension  on  the  part  of  the  jury  as 
to  the  proof  or  as  to  the  charge  of  the  court. 
Paul  V.  Leyenberger,  17  III.  App.  167;  Gregory 
V.  Chambers,  78  Mo.  294;  Waufle  v.  McLellon, 


284 


CITE  THIS  VOL.  ANN.  CAS.  1916C. 


51  Wis.  484,  8  N.  W.  300.  See  also  Linitzky 
V.  Gorman,  146  N.  Y.  S.  313.  Thus  in  Paul 
V.  Leyenberger,  supra,  the  court  said:  "The 
actual  damage  was  sho^n  with  aueh  definite- 
ness  as  to  be  capable  of  being  classified  under 
a  particular  head  and  determined  by  a  legal 
measure.  There  was  then  that  element  of 
damage  not  only  involved  in  the  case,  but 
clearly  established.  But,  from  the  evidence 
establishing  such  actual  damage  and  the  ver- 
dict, it  is  perfectly  obvious  that  the  jury 
omitted,  for  what  reason  we  cannot  say,  to 
take  that  element  of  damage  into  considera- 
tion in  making  up  their  verdict.  As  a  matter 
of  principle,  important  in  the  due  administra- 
tion of  justice,  that  omission  constituted  a 
sufficient  ground  for  granting  a  new  trial, 
and  the  court  erred  in  refusing  it.  .  .  ,  Tlie 
injury  to  the  plaintiff  below  from  the  arrest 
and  imprisonment,  cannot  justly  and  properly 
be  said  to  have  been  trivial.  It  was  serious 
and  substantial.  In  such  case  the  rule  is 
that  the  plaintiff  is  entitled  to  substantial 
compensation;  and  in  case  of  trivial  injury, 
or  even  without  any  actual  injury,  to  merely 
nominal  damages.  .  .  .  Where  a  rule  of 
damages  can  be  discovered,  the  jury  are 
bound  to  follow  it.  .  .  .  It  is  within  the 
province  of  an  appellate  court  to  revise  and 
set  aside  a  verdict  for  insufficiencv,  as  well  as 
for  excessiveness  of  damages."  Similarly  in 
Waufle  V.  McLellan,  51MVis.  484,  8  N.  W. 
300,  the  rule  was  stated  by  the  court  as  fol- 
lows: "There  is  no  room  to  attribute  the 
smallness  of  the  verdict  to  errors  of  judgment. 
Neither  is  it  necessary  to  find  that  it  is  a 
corrupt  or  even  a  prejudiced  verdict.  The 
probability  is,  that  the  jury  supposed  they 
had  unlimited  discretion  in  the  assessment  of 
compensatory  as  well  as  punitive  damages; 
and  hence,  for  reasons  satisfactory  to  them, 
but  which  do  not  appear  in  the  record,  made 
the  assessment  at  a  nominal  sum.  The  fact 
remains,  however,  that  the  verdict  is  against 
tile  undisputed  evidence  and  the  instructions 
of  the  court)  and  is  therefore,  in  that  sense,  a 
perverse  verdiet.  If  the  plaintiff  recovers  less 
than  fifty  dollars,  he  recovers  no  more  costs 
than  damages;  whereas,  if  he  recovers  fifty 
dollars  or  more,  he  is  entitled  to  full  costs. 
This  is  the  statutory  rule  of  costs  in  actions 
for  malicious  prosecution.  B.  S.  771,  sec. 
2918,  subd.  4.  Because  of  this  rule,  the  error 
of  the  jury  in  assessing  merely  nominal  dam- 
ages, when  damages  exceeding  fifty  dollars 
were  pleaded  and  conclusively  proved,  was  a 
grievous  wrong  to  the  plaintiff.  This  court 
would  not  be  disposed  to  disturb  a  verdict 
for  unliquidated  damages  because  it  is  a  few 
dollars  less  or  more  than  the  proof  and  in- 
structions warrant,  especially  if  the  costs 
were  not  affected  by  the  error;  yet  under 
the  special  circumstances  of  this  case  we  thinlf 
this'  verdict  should  not  be  sustained.    The  mo- 


tion for  a  new  trial  should  have  been 
graiited,  and  we  cannot  regard  the  denial 
of  it  as  a  proper  exercise  of  the  discretion 
of  the  court."  Likewise  in  Linitzky  v. 
Gorman,  146  N.  Y.  S.  313,  the  court  stated 
the  rule  as  follows :  "This  is  a  motion  made 
by  the  plaintiff  to  set  aside  a  verdict  ren- 
dered by  the  jury  in  his  favor  for  the  sum 
of  six  cents  damages.  The  motion  is  made 
by  the  plaintiff  on  the  ground  that  the 
verdict  is  inadequate  and  the  result  of  a  com- 
promise, that  the  damages  awarded  are  clear- 
ly shown  to  be  entirely  too  small  to  com- 
pensate him  for  his  injury,  and  on  the  further 
ground  that  the  jury  in  rendering  their  ver- 
dict wholly  disregarded  the  law  of  damages 
as  laid  down  by  the  court.  The  action  was 
brought  against  the  defendant  to  recover  dam- 
ages for  malicious  prosecution.  .  .  .  The 
damages  awarded  to  the  plaintiff  are,  in  the 
mind  of  the  court,  inadequate.  The  plaintiff, 
as  injured,  is  entitled  to  adequate  compensa- 
tion covering  all  the  elements  of  the  particu- 
lar injury.  Such  elements  of  damage  include 
loss  of  time,  peril  to  life  and  liberty,  injury 
to  fame,  reputation,  character  and  health, 
mental  suffering  general  impairment  of  social 
and  mercantile  standing,  actual  loss  or  injury 
to  property,  interest,  and  credit,  decrease  in 
earning  capacity,  and  all  losses  sustained  in 
business.  Such  damages  must  be  direct,  nat- 
ural, and  proximate  results  of  the  former 
suit.  .  .  .  The  plaintiff  was  entitled  to  at 
least  compensatory  damages  for  the  suffering 
and  humiliation  as  aforesaid,  but  the  jury, 
believing  that  the  plaintiff  would  be  amply 
compensated  by  a  verdict  in  his  favor,  found 
for  him  for  six  cents.  The  charge  lodged 
against  the  plaintiff  by  the  complainant  was 
done  maliciously  and  without  probable  cause. 
.  .  .  But  in  the  case  at  bar  the  defendant 
knew,  or  should  have  known,  that  the  charge 
of  grand  larceny  pressed  against  the  plain- 
tiff herein  before  the  magistrate,  when  he 
had  but  forty  cents  in  his  pocket,  which 
he  charged  that  the  plaintiff  attempted  to 
steal,  was  made  with  the  intent  to  do  wrong 
to  the  plaintiff.  This  in  itself  is  sufficient  to 
convince  the  court  that  it  was  maliciously  in- 
tended and  without  want  of  probable  cause. 
Therefore  the  essential  elements  in  a  case  for 
malicious  prosecution  have  been  shown  by 
the  evidence,  and  the  court  would,  without 
hesitancy,  set  aside  the  verdict  of  the  jury 
for  a  nominal  suin  found,  but  unfortunately 
there  is  an  objection  which  prevents  the 
court  from  so  doing,  and  that  is  that  the 
plaintifT  should  have  asked  the  court  to 
charge  that  the  uncontroverted  evidence  wa5i 
that  the  damages  that  the  plaintiff  had  sus- 
tained were  substantial  and  not  nominal, 
which  the  court  would  have  done,  and  charged 
the  jury  that  if  they  believed  th6  facts  in 
the  case,  and  that  the  charge  lodged  against 
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the  plaintiff  before  the  magistrate  was  done 
maliciously  and  without  want  of  probable 
cause,  they  shotild  have  awarded  the  plaintiff 
substantial  damages.  But  the  plaintiff  fail- 
ing to  request  the  court  to  charge,  therefore 
the  question  of  damages  was  left  to  the  jury 
for  their  determination ;  the  court  is  not  with- 
out power  to  set  aside  the  verdict  or  grant  a 
new  trial  herein  on  the  question  of  damages 
as  found  by  the  jury.  .  .  .  And  aa  the 
court  has  said  in  the  Toomey  Case,  taking 
an  elderly  man  into  custody  and  marching 
him  through  a  crowded  thoroughfare  in 
charge  of  an  officer,  depriving  him  of  his 
liberty,  away  from  friends  and  facilities  for 
bail,  putting  him  on  trial,  causing  fear  and 
suspense,  are  acts  sufficient  to  call  for  sub- 
stantial rather  than  the  mere  nominal  dam- 
ages sometimes  awarded  for  a  mere  techni- 
cal trespass  or  wrongdoing.  For  the  failure 
to  request  the  court  to  charge  as  above  stated, 
the  motion  for  a  new  trial  must  therefore  be 
denied." 

In  England,  however,  it  was  said  in  two 
early  cases  that  the  courts  will  never  grant 
a  new  trial  on  the  ground  of  the  smallness  of 
the  damages  awarded  in  an  action  for  mali- 
cious prosecution.  See  Mauricet  v.  Brecknock, 
2  Bougl.  509;  Barker  v.  Dixie,  2  Stra.  1051. 
On  the  other  hand,  it  seems  that  in  Canada 
the  appellate  court  has  the  power  to  increase 
the  amount  awarded  in  an  action  for  mali- 
cious prosecution  when  the  damages  have  been 
assessed  without  a  jury.  See  Kalmanovitch 
r.  Muller,  1  Dominion  L.  Rep.  628,  18  La. 
Rev.  de  Jur.  159;  Montreal  v.  Hall,  12  Can. 
Sup.  Ct.  74.  And  in  Louisiana  the  appellate 
court  possesses  the  power  to  increase  the  dam- 
ages in  an  action  for  malicious  prosecution 
when  the  verdict  is  inadequate.  Deslonde  v.  ' 
O'Hern,  39  La.  Ann.  14,  1  8o.  286.  See  also 
Maille  v.  Lacassagne,  35  La.  Ann.  .594.  Thus 
in  Deslonde  v.  O'Hem,  supra,  which  was  an 
action  for  the  damages  growing  out  of  the 
malicious  prosecution  of  a  civil  suit,  the  court 
said:  "It  seems  that  the  jury  in  the  court 
below  and  the  judge  likewise  reached  the  con- 
clusion we  have  announced  touching  the  con- 
duct and  acts  of  the  defendant  and  as  being  of 
a  character  to  render  him  liable  for  damages, 
but  the  judge,  by  his  decree,  evidently  limit- 
ed the  damages  to  the  actual  pecuniary  loss 
or  expense  sustained  by  the  plaintiff  from 
the  acts  and  proceedings  complained  of.  He 
made  no  allowance  for  the  trouble,  mortifica- 
tion, mental  anxiety  and  distress  caused  there- 
by to  the  plaintiff,  which  this  court  in  the 
case  of  Byrne  v.  Gardner,  33  La.  Ann.  6, 
held  to  be  actual  damages,  although  of  that 
nature  that  could  not  be  precisely  measured 
or  determined  by  money  or  a  money  value, 
and  that  they  were  of  that  kind  of  damage, 
the  estimate  of  which  is  left  largely  to  the 
discretion  of  the  judge  or  jury,  under  art. 


1934  of  the  Civil  Code.  We  think  the  judge 
erred  in  thus  restricting  the  liability  of  the 
defendant.  To  a  man  of  average  sensibility, 
under  the  circumstances  attending,  this  case, 
the  expense  or  pecuniary  outlay  to  which  he 
was  subjected  by  the  acts  complained  of, 
would  doubtless  seem  of  little  significance 
when  weighed  with  the  inconvenience,  mental 
suffering  and  humilation  experienced .  by  the 
plaintiff  from  the  causes  stated,  aggravated 
as  they  must  have  been,  by  the  serious  do- 
mestic trouble  which,  according  to  the  evi* 
dence,  was  weighing  upon  him  at  the  time. 
These  considerations  induce  us  to  grant  the 
prayer  for  the  amendment  of  the  judgment, 
and  to  increase  the  same  by  the  additional 
sum  of  $250  to  that  awarded  by  said  judg- 
ment, making  the  entire  amount  $350.'' 

2.  MALICIOUS  Pbosecution  of  Civil  Aotton. 

The  following  verdicts  in  fictions  for  the 
malicious  prosecution  of  civil  or  quasi-citii 
proceedings  have  hetn  sustained  as  not  in- 
adequate: 

£5 — Mauricet  v.  Brecknock,  2  Dougl. 
(Eng.)  509  (damages  awarded  by  jury  in 
execution  of  writ  of  inquiry  after  default  of 
defendant  for  malicious  suing  out  of  com- 
mission of  bankruptcy  against  plaintiff  and 
maliciously  holding  to  bail  for  £1020,  bill  of 
costs  in  superseding  commission  amounted  to 
£30,  trial  court  granted  new  trial  on  ground 
of  Inadequacy  but  Lord  Mansfield  discharged 
rule)  ; 

$3,000— Montreal  v.  Hall,  12  Sup.  Ct.  74 
(defendant  maliciously  and  without  reason- 
able or  probable  cause  instituted  legal  pro- 
ceeding with  view  to  dismissal  of  plaintiff 
irom  office  of  commissioner  on  false  charges 
of  corruption,  partiality  and  improper  con- 
duct in  making  award  for  expropriation  of 
property  required  for  widening  street,  one 
judge  thought  damages  should  be  increased  to 
$10,000). 

The  following  verdict  in  an  action  for  the 
tnalicious  prosecution  of  a  ciiHl  proceeding 
has  been  declared  inadequAite: 

$100--Deslonde  v.  O'Hern,  89  La.  Ann.  14, 
1  So.  286  (man,  sued  maliciously  in  ejectment, 
provisional  seizure  of  household  goods,  in  seri- 
ous domestic  trouble  at  time,  had  already 
paid  rent  far  in  advance,  suffered  incon- 
venience, mental  suffering,  and  humiliation, 
on  appeal  award  increased  to  $350). 


3.  Malicious 


Prosecution 
Acnow. 


OF    Cbimtnal 


The  following  verdicts  in  actions  for  the 
malicious  prosecution  of  a  criminal  charge 
have  been  sustained  as  not  inadequate: 

$1 — Gregory  v.  Chambers,  78  Mo.  294  ( man, 
arrested  on  charge  of  embezzlement  of  $86.50, 
oonfined  in  jail  one  day,  defendant  suggested 
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points  throughout  trial  of  criminal  case,  some 
evidence  of  bad  character  of  plaintiff,  some 
testimony  that  defendant  acted  in  good  faith, 
on  advice  of  counsel  and  with  probable  cause, 
plaintiff  expended  $101  for  counsel  fees) ; 

5s.— Barker  v.  Dixie,  2  Stra.  (Eng.)  1051 
(malicious  iiidictment  for  felony,  court  said 
new  trial  could  not  be  granted  on  ground  of 
smallness  of  damages)  ; 

$250 — See  Wood  v.  Newby,  4  Alberta  L. 
Rep.  333,  21  West  L.  Rep.  438,  5  Dominion 
L.  Rep.  486  (man,  in  possession  of  watch  for 
purposes  of  repair,  while  temporarily  absent 
charged  by  defendant  with  conversion  of 
watch  to  his  own  use,  arrested,  required  to 
recognize  for  his  appearance  at  hearing,  dis- 
charged, no  actual  damages  proved,  damages 
assessed  by  court) ; 

$450 — Maille  v.  I^cassagne,  35  La.  Ann. 
594  (attorney,  charged  with  obtaining  money 
under  false  pretenses,  retained  by  defendant 
to  collect  sundry  accounts  but  on  disagree- 
ment as  to  compensation  did  not  pay  over 
some  money,  plaintiff  only  witness  for  himself, 
his  outlay  as  set  forth  in  bill  of  particulars 
was  $2.60  for  newspapers,  $9.75  for  car  fare 
and  extra  clerk  hire,  $1.50  for  mail  matter 
and  telegram,  these  items  reduced  on  cross- 
examination  to  $.80  for  newspapers,  $.10  for 
carfare,  $.12  for  postage  and  $.30  for  tele- 
gram, court  considered  whole  affair  puerile, 
said  if  it  should  interfere  with  verdict  at 
all  it  should  reduce  amount  but  did  not  dis- 
turb it  for  reason  that  defendant  would  prob- 
ably be  taught  by  it  that  institution  of 
criminal  proceedings  is  not  proper  mode  of 
redressing  civil  injury). 

The  folloicing  verdicts  in  actions  for  the 
malicious  prosecution  of  a  crimina/l  charge 
have  been  declared  inadequate: 

$.06— See  Lintizky  v.  Gk)rman,  146  N.  Y.  S. 
313  (elderly  man,  had  habit  of  chewing  gum, 
removed  wrapper  from  fresh  package  and  in 
attempting  to  drop  it  behind  defendant  in 
subway  car  latter  grabbed  hand,  accused 
plaintiff  of  attempting  to  pick  pocket  contain- 
ing $.30  or  $.40,  plaintiff  arrested  on  charge 
of  attempted  grand  larceny ;  marched  through 
crowded  thoroughfare  in  charge  of  policeman, 
questioned  as  to  pedigree,  taken  to  police 
lieadquarters  in  patrol,  subjected  to  Bertillon 
system  and  finger  prints  taken,  on  examina- 
tion discharged,  court  said  damages  inade- 
quate but  did  not  allow  new  trial  because  of 
failure  to  request  trial  court  to  charge  as  to 
damages) ; 

$1 — Paul  v.  Leyenberger,  17  111.  App.  167 
(man,  in  direct  consequence  of  arrest  and  im- 
prisonment on  false  charge  sustained  actual 
damages  to  amount  of  $35 ) ; 

$5— Waufle  t.  McLellan,  51  Wis.  484,  8  N. 
W.  300  (man,  charged  with  forgery,  held  to 
bail  after  examination  before  justice,  infor- 
mation filed,   arraigned,  pleaded  not  guilty, 


required  to  recognize  for  appearance  at  sub- 
sequent term,  nolle  prosequi  entered,  expecd- 
ed  $50  for  services  of  counsel,  $30  to  wit- 
nesses, and  agreed  to  pay  $50  more  to  witness 
coming  from  another  state,  v<>rdict  being  for 
less  than  $50  did  not  carry  costs) ; 

$76 — See  Kalmanovitch  v.  Muller,  1  Domin- 
ion L.  Rep.  628,  18  La.  Rev.  de  Jur.  159 
(facts  as  set  out  in  4  Digest  Canadian  Case 
law  at  page  1283,  were  that  plaintiff  was 
awarded  $75  for  actual  expenses  and  $1  ex- 
emplary damages  for  false  arrest  and  mali- 
cious prosecution,  appellate  court  granted  ad- 
ditional sum  of  $50  and  costs  of  review). 


SEIDLER 

v. 

BURNS. 

Connecticut  Supreme  Court  of  Errors — 
December   19,   1912. 

Se  Conn.  249;  SH  AtU  309. 


Appeal  —  Scope  of  Revie^w  ^  SafflcleBoy 
of  Eridenoe* 

The  trial  court  should  not  set  aside  a  ver- 
dict as  against  the  evidence  where  there  was 
some  evidence  to  sustain  it,  but  should  not 
refuse  to  set  it  aside  where  the  manifest  in- 
justice of  the  verdict  is  so  plain  as  to  denote 
mistake,  prejudice,  corruption,  or  partiality. 

Same. 

A  verdict  on  conflicting  evidence  will  not 
be  set  aside  on  appeal. 

Malioioas  Prose  cation  —  EzcesslTeaoss 
of  Damages. 

Where  plaintiff  suing  for  malicious  prose- 
cution shows  that  he  was  arrested  about  5 
O'clock  in  the  afternoon  and  taken  through 
the  public  streets  to  the  police  station,  where 
he  was  kept  in  a  cell  until  the  next  morning, 
that  his  case  was  then  adjourned  until  the 
following  day  when  he  was  acquitted,  and 
there  is  evidence  that  the  acts  of  defendant 
were  wanton  and  malicious,  a  verdict  of  $.'>00 
will  not  be  disturbed  as  excessive. 

[See  note  at  end  of  this  case.] 

Elements  of  Damage  Recoverable. 

The  circumstances  of  aggravation,  bodily 
pain,  mental  anguish,  and  injury  to  reputa- 
tion, and  expenses  of  litigation  less  taxable 
costs,  are  proper  elements  of  damages  for 
malicious  prosecution. 

[See  26  Am.  St.  Rep.  102.] 

Appeal  from  Superior  Court,  Hartford 
coiuity:    Williams,  Judge. 

Action  for  malicious  prosecution.  Michael 
Seidler,  plaintiff,  and  John  J.  Burns,  defend- 
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ant.  Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facta  are  stated  in  the  opinion. 
Affibxed. 

JoMeph  L.  Barbour  for  appellant. 
A.  Biorra  Campbell  for  appellee. 

[250]  Feb  Curiam. — This  is  an  action 
claiming  damages  for  a  criminal  prosecution 
of  the  plaintiff,  alleged  to  have  been  insti- 
tuted by  the  defendant  maliciously  and  with- 
out probable  cause.  The  jury  rendered  a 
verdict  for  the  plaintiff  to  recover  $500  dam- 
ages. The  defendant  filed  a  motion  to  set 
aside  the  verdict  and  for  a  new  trial,  upon 
the  ground  that  the  verdict  was  against  the 
evidence  and  that  the  dapiages  were  exces- 
sive. This  motion  was  denied,  and  its  denial 
is  the  only  error  assigned  in  the  appeal. 

A  trial  court  should  not  set  aside  a  verdict 
as  being  against  the  evidence  "where  it  is 
apparent  that  there  was  some  evidence  upon 
which  the  jury  might  reasonably  reach  their 
conclusion,  and  should  not  refuse  to  set  it 
aside  where  the  manifest  injustice  of  the  ver- 
dict is  BO  plain  and  palpable  as  clearly  to 
denote  that  somfe  mistake  was  made  by  the 
jury  in  the  application  of  legal  principles, 
or  as  to  justify  the  suspicion  that  they  or 
some  of  them  were  influenced  by  prejudice, 
corruption  or  partiality."  Steinert  v.  Whit- 
comb,  84  Ck>nn.  262,  263,  70  Atl.  675. 

The  defendant  contends  that  the  record 
contains  no  evidence  of  malice  upon  the  part 
of  the  defendant,  nor  that  the  institution  of 
the  criminal  prosecution  was  without  proba- 
ble cause. 

It  clearly  appears  from  the  conceded  facts 
that  there  was  sufficient  proof  to-  warrant 
the  jury  in  finding  for  the  plaintiff  upon  the 
question  of  actual  malice,  aside  from  the 
roulice  implied  from  the  proof  of  want  of 
prolmble  cause.  Upon  the  question  of  proba- 
ble cause  the  evidence  of  the  defendant  ma- 
tt-rially  conflicted  with  that  of  the  plaintiff. 
Apparently  the  jury  did  not  accept  the  de- 
frrodant's  explanation,  but  gave  credence  to 
the  plaintiff's  testimony  and  that  of  his  wit- 
nesses. [261]  We  cannot  say  that  the  jury 
were  not  warranted  in  so  reaching  such  a 
conclusion. 

The  damages  awarded  are  not  so  excessive 
as  to  warrant  an  interference  by  this  court. 
In  cases  like  the  present  one,  there  is  no  fixed 
rule  of  damages  as  in  an  action  of  contract. 
llie  object  is  the  remuneration  for  a  personal 
injury  which  is  not  capable  of  an  exact  cash 
valuation. 

It  appears  that  Seidler  was  arrested  about 
fire  o'clock  in  the  afternoon,  taken  through 
the  public  streets  of  Hartford  to  the  police 
station,  where  he  was  kept  in  a  cell  until 
the  next  morning.  His  case  was  then  ad- 
journed until  the  following  day,  when  he  was 


acquitted.  The  circumstances  of  aggravation, 
the  bodily  pain,  the  mental  anguish,  and  the 
injury  to  his  reputation,  were  all  elements 
which  the  jury  might  have  properly  consid- 
ered in  assessing  damages.  But  these  were 
not  all.  As  we  have  said,  there  was  evidence 
from  which  the  jury  could  have  consistently 
reached  the  conclusion  that  the  acts  of  the 
defendant  were  wanton  and  malicious.  In 
this  class  of  cases  the  plaintiff's  expenses  of 
litigation  in  the  suit,  less  his  taxable  costs, 
are  also  a  proper  element  of  damages.  Hanna 
V.  Sweeney,  78  Conn.  492,  404,  62  Atl.  785, 
4  L.R.A.(N.S.)  007;  Hassett  v.  Carroll,  85 
Conn.  2a,  38,  Ann.  Cas.  1913A  333,  81  Atl. 
1013.  Viewed  in  the  light  of  these  sugges- 
tions, we  are  not  prepared  to  say  that  the 
damages  assessed  in  the  present  case  are  so 
exorbitant  and  unreasonable  as  to  warrant 
the  interference  of  this  court  in  a  matter 
within  the  province  of  the  jury  to  determine. 
There  is  no  error. 


NOTE. 

It  is  held  in  the  reported  case  that  a  ver- 
dict for  five  hundred  dollars  in  an  action  for 
the  malicious  prosecution  of  the  plaintiff  on 
a  criminal  charge  is  not  excessive.  The  cases 
on  this  point  are  collected  in  the  note  to 
Bursow  V.  Doerr,  reported  ante,  this  volume, 
at  page  248. 
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lao  Minn,  220;  153  X.  W.  532, 


Malioioiii    Proseeiitlon    —    Joinder    of 
Causes  of  Aetlon. 

Two  causes  of  action,  each  for  malicious 
prosecution,  held  to  arise  out  of  transactions 
connected  with  the  subject  of  action,  and  to 
each  affect  all  the  parties  to  the  action,  and 
therefore  to  be  properly  united  in  one  com- 
plaint. 

Trial   —   Motion    to    Disniss    Property 
Denied. 

.  Certain  motions  to  dismiss,  made  at  the 
close  of  plaintiff's  case  and  again  at  the  close 
of  all  the  testimony,  held  properly  denied. 

Malicidns  Proseention  ^  Evidence  Snf- 
ilcient. 

The  determination  of  the  trial  court  and 
jury  that  then  e  was  no  probable  cause  is  held 
eorrect. 
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Same. 

The  finding  of   the   jury   that  there  was 
malice  is  sustained  by  the  evidence. 


The  defense  of  advice  of  counsel  was  prop- 
erly for  the  jury  to  determine,  and  the  evi- 
dence sustains  the  verdict  on  this  issue. 

SxoeMiTeneM  of  Damages. 

The  damages  are  not  excessive  within  the 
rule  guiding  this  court  in  cases  of  this  kind. 
[See  note  at  end  of  this  case.] 

Trial  ^  Instructions  Approved. 

There  was  no  prejudicial  error  in  the  rul- 
ings on  evidence,  in  the  charge  or  in  the 
refusal  to  give  requested  instructions. 

Appeal  —  Saving  Qnestions  for  Beriew 
^->  Miscondnct  of  Connsel. 

A  claim  of  misconduct  of  counsel  cannot 
be  urged  as  ground  for  re\'ersal|  unless  it  is 
made  a  ground  of  the  motion  for  a  new  trial 
in  the  court  below. 

[See  Ann.  Cas.  1916A  551.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Koochiching 
county:     Wright,  Judge. 

Action  for  malicious  prosecution.  James 
L.  Price,  plaintiff,  and  Minnesota,  Dakota 
and  Western  Railway  Company,  et  aL,  de- 
fendants. Judgment  for  plaintiff.  Certain 
defendants  appeal.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

Harris  Richardson  and  Walter  Richardson 
for  appellants. 

Arnold  d  Arnold  for  respondent. 

[231]  BuNN,  J.-^Thi»  action  was  brought 
to  recover  damages  for  malicious  prosecution. 
The  original  defendants  were  the  appellants 
here  and  Minnesota  A  Ontario  Power  Co.,  R. 
S.  McDonald,  R.  h-  Horr,  R.  J.  Young, 
George  S.  Langland,  John  D.  McKay  and  W'. 
H.  Forier.  Horr  and  McKay  were  not  served 
with  summons  and  did  not  appear.  Before 
the  close  of  the  trial  the  action  was  dis- 
missed as  to  all  of  the  defendants  except 
Minnesota,  Dakota  &  Western  Railway  Co. 
find  International  Lumber  Company.  There 
was  a  verdict  for  $3,250  against  these  de- 
fendants jointly.  They  appeal  to  this  court 
from  an  order  denying  a  new  trial,  and  also 
from  a  judgment  entered  on  the  verdict. 

The  principal  contentions  of  defendants  on 
this  appeal  are  these:  (1)  There  was  a  mis- 
joinder of  causes  of  action;  (2)  it  was  error 
to  deny  motions  to'  dismiss  made  by  each  of 
the  appealing  defendants  fts  to  each  cau^«e  of 
action;  (3)  there  was  probable  cause:  (4) 
there  was  no  malice;  (5)  the  second  of  the 
two  prosecutions  was  begun  on  advice  of 
counsel.  There  are  also  claims  of  excessive 
damages,  error  in  the  rulings  on  evidence  and 
in  the  charge,  and  a  claim  of  misconduct  of 
counsel.     The  facts  necessary  to  understand 


the  rarious  questions  are  somewhat  compli* 
cated,  but  we  regard  the  following  statement 
as  a  sufficient  general  outline. 

The  Watrous  Island  Boom  Co.,  a  corpora- 
tion which  appears  to  have  no  active  agents 
or  employees  and  the  capital  stock  of  which 
is   largely   owned   by   the  defendant   railway 
company,  owns  booms,  sorting  and  hoisting 
works  in  the  Rainy  river,  extending  from  the 
mouth  of  the  Black  river  up  past  the  mouth 
of  the  Big  Fork  river.     Defendant  Interna- 
tional Lumber  Co.  operates  the  plant  of  the 
W^atrous  Island  Co.,  and  manufactures  lum- 
ber in  its  mill  at  International  Falls.     De- 
fendant railway  company  operates  a  line  of 
railroad  connecting  the  plant  with  the  mills 
of  the  lumber  company;   a  line  [232]   runs 
parallel  with  the  Rainy  river  on  the  Minne- 
sota  side   and   crosses   the   Big   Fork   river 
about  a  mile  from  its  mouth.     The  lumber 
company  owned  a  controlling  interest  in  the 
stock  of  the  railway  eompany.     Mr.  £    W. 
Backus  was  the  president  and  general  mana- 
ger of  both  these  corporations,  and  also  of 
defendant  Minnesota  &  Ontario  Power  Co.,  a 
corporation  which  operated  pulp  and  paper 
mills,  and  which  owned  a  minority  of    the 
stock  of  the  lumber  company.    Defendant  R.  * 
S.  McDonald  was  a  stockholder  in  both   the 
railway  company  and  lumber  company,  vras 
a  director  of  the  former,  and  superintendent 
of  the  latter.     Defendant  Horr  was  a  stock- 
holder in  both  companies,  a  director  in   the 
railway  company  and  secretary  of  the  lum- 
ber company.     He  was  a  brother-in-law    of 
Mr.  Backus. 

The  Shevlin-Mathieu  Lumber  Co.  and  allied 
"Shevlin  concerns"  have  mills  down  the  river 
at  Spooner  and  Beaudette.  They  had  great 
quantities  of  logs  in  the  Big  Fork  river  which 
they  had  been  unable  to  get  out  for  two  sea^ 
sons.  In  May,  1912,  the  Watrous  Island 
Co.*s  boom  was  full  of  logs;  logs  were  held 
in  a  pocket  just  above  the  mouth  of  the  Big 
Fork  by  a  boom  which  sagged  one-fourth  of 
the  distance  across  the  mouth,  and  10  boom 
sticks  of  a  total  length  of  about  400  feet 
hung  down  river  from  this  sag-boom  across 
the  mouth  of  the  Big  Fork,  which  was  about 
600  feet  in  width  at  this  point.  This  was 
quite  effective  to  prevent  the  passage  of  lo^ 
from  the  Big  Fork  into  and  thence  down  the 
Rainy  river  to  the  booms  and  mills  of  the 
rival  concerns. 

On  the  morning  of  May  10,  1912,  plaintiff 
and  William  Bartlett,  who  were  engaged  in 
making  a  drive  of  the  Big  Fork  on  behslf  of 
the  Shevlin  interests,  blew  out  with  dynamite 
the  pocket  boom  at  the  mouth  of  that  river. 
In  the  afternoon  of  that  day  they  were  ar- 
rested on  a  "John  Doe"  warrant  issued  om. 
the  complaint  of  defendant  McDonald.  They 
were  taken  to  International  Falls,  bound  over 
to  the  grand  Jury,  and  released  on  bail.     The 
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grand  jury  afterwards  found  ''no  bill."  This 
preeecution  constituteB  the  basis  of  the  first 
cause  of  action  set  out  in  the  complaint. 

On  May  12,  1912,  plaintiff  and  Bartlett 
were  again  arrested,  this  time  on  a  warrant 
issued  on  the  complaint  of  defendant  Horr 
[238]  charging  them  with  blowing  out,  on 
May  10,  one  of  the  piers  of  the  Big  Fork  river 
above  the  railroad  bridge.  These  piers  were 
three  or  four  in  number  and  were  set  in  the 
river  some  500  feet  above  the  bridge.  The 
complaint  on  this  charge  was  dismissed  by  the 
committing  magistrate.  This  prosecution  is 
the  bcuBis  of  the  second  cause  of  action. 

Defendant  Forier  was  sheriff  of  Koochiching 
county,  and  made  the  arrest  of  plaintiff  un- 
der the  McDonald  warrant.  Defendant  Lang- 
land  was  municipal  judge  of  International 
Falls  and  as  such  issued  the  warrant,  and 
held  plaintiff  and  Bartlett  to  the  grand  jury. 
Defendant  McKay  was  a  lawyer  employed  in 
the  prosecutionSf  defendant  Young,  assistant 
manager  of  the  power  company. 

The  boom  of  the  Watrous  Island  Co.  had 
been  blown  out  on  the  ninth  at  a  point  just 
below  the  mouth  of  the  Big  Fork,  and  logs 
confined  in  the  boom,  some  belonging  to  the 
defendant  lumber  company,  and  some  to 
down-river  owners,  escaped  and  went  down 
the  river.  It  does  not  appear  who  did  this. 
Employees  of  the  lumber  company  were  en- 
gaged in  repairing  this  break.  The  pocket 
boom  which  hung  dowti  stream  from  above 
the  mouth  of  the  Big  Fork  and  extended  part 
way  across  the  mouth  of  that  river  was  filled 
with  logs,  stored  there  by  the  lumber  com- 
pany to  be  later  let  down  into  its  booms  and 
sorted.  Many  of  the.  logs  in  this  pocket 
boom  belonged  to  defendant  lumber  company, 
and  when  plaintiff  and  Bartlett  blew  out  the 
pocket  boom  on  the  tenth  these  logs  escaped 
down  the  river.  In  the  sorting  works  below 
defendant  lumber  company  picked  out  its 
own  logs  and  all  these  were  hoisted  out  of 
the  water  and  taken  back  up  the  river  either 
to  its  mill  or  the  mill  of  the  power  company 
by  train.  The  logs  belonging  to  the  Shovlin 
people  and  other  .  mill-ownere  below  were 
sorted  out  and  allowed  to  go  down  the  river. 
When  logs  belonging  to  defendant  escaped 
do^^m  the  river,  there  was  apt  to  be  great  loss. 

It  is  reasonably  clear  that  conditions  at 
the  mouth  of  the  Big  Fork  constituted  an 
obstruction  to  the  passage  of  logs  from  that 
river  into  the  Rainy,  and  theuce  to  the  down- 
river mills^  whose  owners  were  then  making 
a  "clean  drive"  of  the  Big  Fork.  It  is  clear 
also  that  the  boopis  and  sorting  works  of  the 
Watrous  Island  Co.  [234]  had  not  the  capac- 
ity to  hold  or  handle  the  logs  in  the  Big 
Fork.  That  the  situation  was  serious  and 
likely  to  bring  trouble  seems  to  have  been 
appreciated  by  McDonald,-  as  there  is  evi- 
dence that  on  the  ninth  he  begged  the  super- 


intendent of  the  Big  Fork  drive  not  to  blow 
up  the  booms,  promising  to  do  something  to 
give  relief.  Instead  of  removing  part  of  the 
obstructions  McDonald  ordered  closed  up  a 
gap  which  had  been  left,  went  to  International 
Falls  and  held  a  consultation  with  otiier 
Backus  officers  and  attorneys.  The  report  of 
the  blowing  out  of  the  pocket  boom  reached 
McDonald,  and  he  caused  a  warrant  to  be 
issued  for  the  arrest  of  John  Doe  and  Rich- 
ard Roe.  McDonald,  in  company  with  the 
sheriff,  a  deputy,  Horr,  Young  and  an  attor- 
ney took  a  special  train  for  tlie  Watrous 
Island  Co.'s  plant  at  Loman,  above  the  mouth 
of  the  Big  Fork.  These  they  secured  em- 
ployees of  the  lumber  company,  who  were 
appointed  deputy  sheriffs,  and  all  proceeded 
by  the  train  back  to  the  bridge  across  the 
Big  Fork,  where  they  found  plaintiff  and 
Bartlett,  and  arrested  them.  There  is  testi- 
mony that  McDonald  directed  the  sheriff  to 
arrest  these  men,  though  he  denies  this, 
claiming  that  he  did  not  know  they  were  the 
men  who  ha.d  committed  the  act  charged 
against  Doe  and  Roe.  At  this  time,  on  the 
order  of  McDonald,  a  boom  was  stretched 
across  the  river  above  the  bridge,  and  an  in- 
junction served  on  Bartlett  restraining  him 
from  removing  this  boom.  Plaintiff  and 
Bartlett  were  then  taken  to  International 
Falls,  held  to  the  grand  jury  and  released 
on  bail. 

On  Sunday,  May  12,  while  plaintiff  and 
Bartlett  were  at  large  on  bail,  Horr  canned 
the  warrant  to  be  issued  charging  them  with 
having,  on  the  tenth,  blown  out  the  pier  above 
the  bridge.  Another  special  train  carrying 
the  sheriff,  or  a  deputy,  Horr,  Young  and 
others,  proceeded  to  the  bridge,  where  Mc- 
Donald and  attorneys  had  come  from  Loman. 
Plaintiff  and  Bartlett  were  found  in  their 
camp  there,  about  to  retire  for  the  night. 
They  were  arrested,  brought  to  International 
Falls,  and  kept  in  jail  until  Tuesday  morn- 
ing. There  is  evidence  that  Horr  gave  as  a 
reason  for  this  arrest  that  the  men  were  out 
on  bail  and  "he  was  afraid  they  might  do 
something." 

[235]  This  is  sufficient  as  a  general  state- 
ment; other  evidentiary  "facts  will  be  re- 
ferred to  as  the  different  questions  presented 
are  discussed. 

1.  The  question  of  misjoinder  of  causes  of 
action  was  presented  by  separate  demurrers 
to  the  coniplaint,  and  the  order  overruling 
the  demurrers  is  assigned  as  error  on  this 
appeal.  Two  causes  of  action,  each  for  the 
alleged  malicious  prosecution  of  a  criminal 
charge,  are  attempted  to  be  joined  in  one 
action.  It  is  claimed  that  these  two  causes 
of  action  do  not  arise  out  of  "the  same  trans- 
actiouA-  or  transactions  connected  with  the 
same  subject  ol  action."  G.  S.  1913,  §  7780, 
subd.  1.     It  is  further  contended  that  each 
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cause  of  action  Joes  not  affect  all  the  parties 
to  the  action,  as  is  the  requirement  of  the 
same  statute.  As  all  the  defendants  other 
than  the  appellants  here,  the  railway  com- 
pany and  the  lumber  company,  prevailed  in 
the  action  and  are  not  complaining  of  the 
order  overruling  the  demurrers,  we  will  not 
consider  whether  the  two  causes  of  action 
affected  all  the  defendants.  All  that  is  neces- 
sary here  is  that  both"  causes  of  action  "af- 
fected" the  two  defendants  who  were  found 
liable  by  the  verdict,  and  who  prosecute  this 
appeal.  Two  questions  arise  therefore  on  this 
branch  of  the  case:  Were  the  two  causes  of 
action  included  in  "the  same  transaction,  or 
transactions  connected  with  the  same  subject 
of  action?"  Do  they  affect  both  of  the  de- 
fendants ? 

It  is  probably  correct  that  the  two  causes 
of  action  do  not  arise  out  of  the  same  trans- 
action, as  they  arise  out  of  different  prosecu- 
tions. There  were  then  two  "transactions,** 
the  first  being  the  act  of  defendants  in  prose- 
2uting  plaintiff  for  blowing  out  the  boom, 
ihe  second,  the  act  of  defendants  in  prosecut- 
ing him  for  blowing  out  the  pier.  We  say 
this  without  amplication  of  the  subject,  and 
recognizing  the  various  definitions  of  the 
word  "transaction"  as  used  in  this  and  simi- 
lar statutes.  The  difficult  question  is  whfither 
these  two  transactions  were  "connected  with 
the  same  atthjeci  of  action."  What  was  the 
"subject  of  action'*  in  the  present  case?  The 
atatute  says  that  two  or  more  consistent 
causes  of  action,  "whether  legal  or  equitable" 
may  be  united  in  one  pleading  under  the  con- 
ditions named;  in  view  of  the  use  of  the 
words  "whether  legal  or  equitable,"  we  are 
unable  to  adopt  the  suggestion  of  Mr.  Pome- 
roy  [236]  (Pomeroy,  Code  Remedies,  §  369) 
that  the  clause  of  the  statute  as  to  "transac- 
tions connected  with  the  subject  of  action" 
probably  applies  exclusively  to  equitable 
suits.  It  is  doubtless  true  that  this  clause 
will  find  its  most  frequent  application  in 
equitable  actions,  as  pointed  out  by  Mr. 
Pomeroy  and  in  McArthur  v.  Moffet,  143 
Wis.  664,  128  N.  W.  445,  33  L.R.A.(N.S.) 
264;  and  it  is  also  clear  that  in  equitable 
actions  it  is  generally  easier  to  say  what  is 
the  "subject  of  action."  We  must  hold  that 
the  clause  applies  to  all  actions. 

In  caaes  involving  specific  real  or  personal 
property,  it  is  not  difficult  to  determine  what 
the  "subject  of  action"  is,  as  distinguished 
from  the  "cause  of  action."  Generally  speak- 
ing it  is  the  property  itself,  or  rather  the 
property  and  plaintiff's  right  or  title  thereto. 
McArthur  v.  Moffet,  supra.  In  tort  actions, 
it  is  the  property  or  right  of  plaintiff  for 
the  injury  for  which  he  seeks  redress.  While 
the  matter  is  confusing,  we  think  the  "sub- 
ject of  action"  in  the  case  at  bar  may  be 
said   to  be  the  right  plaintiff  possessed  to 


freedom  from  malicious  prosecutions,  his 
right  to  an  unblemished  reputation,  unin- 
jured feelings  and  the  other  rights  invaded 
by  such  prosecutions.  The  meaning  of  this 
clause  has  been  the  subject  of  a  great  amount 
of  discussion,  and  we  feel  unable  to  add  any- 
thing that  would  be  clarifying.  In  the  Wis- 
consin case  referred  to  the  opinion  of  Qiief 
Justice  Winslow  is  exhaustive.  The  cases  in 
this  state  do  not  decide  the  precise  point 
here  involved,  but  they  are  useful.  See  cases 
cited  in  note  to  the  statute,  G.  S.  1913, 
§  7780,  subd.  1;  2  Dunnsll,  Minn.  Dig. 
§  7500,  and  cases  eited.  In  Montgomery  v. 
McEwen,  7  Minn.  351,  it  was  said  that  the 
language  was  intended  to  allow  the  plaintiff 
to  litigate  everything  arising  out  of  the  same 
transaction,  or  transactions  connected  with 
the  same  subject  of  action,  in  one  suit.  The 
decisions  since  have  uniformly  construed  the 
statute  liberally,  with  the  idea  of  avoiding  a 
multiplicity  of  suits.  We  think  that  the  two 
causes  of  action  in  the  case,  if  not  a  part 
of  the  same  transaction,  arose  out  of  transac- 
tions connected  with  the  subject  of  action, 
the  rights  of  plaintiff  that  Were  invaded  by 
the  prosecutions.  'The  authorities  support 
this  conclusion.  23  Cyc.  409,  et  seq.,  and 
cases  cited. 

The  statute  requires  that  the  two  or  more 
causes  of  action  must  {237]  "affect  all  par- 
ties to  the  action."  It  is  not,  however,  neces- 
sary that  they  affect  all  the  parties  equally. 
As  said  by  the  present  Chief  Justice  in 
Venner  v.  Gr^at  Northern  R.  Co.  117  Minn. 
447,  136  N.  W.  271:  **One  general  right  is 
demanded  and  it  is  not  fatal  that  defendants 
are  in  a  measure  separately  or  independently 
involved."  In  Pleins  v.  Wachenheimer,  108 
Minn.  342,  122  N.  W.  166,  183  Am.  St.  Rep. 
451,  it  was  said:  ""Tlie  relief  awarded  in 
such  cases  may  affect  them  differently;  Imt, 
when  all  are  concerned  in  some  material  part 
of  the  subject-matter  in  litigation,  they  may 
be  joined."  We  hold  that  under  the  allega- 
tions of  the  complaint  in  the  case  at  bar  the 
two  causes  of  action  affeet  both  of  the  ap- 
pealing defendants.  There  wiUr  no  misjoinder 
of  causes  of  action  and  the  demulrers  were 
properly  overruled. 

2.  At  the  close  of  plaintifTs  case  and  anfain 
at  the  close  of  all  the  testimony  defendant 
lumber  company  moved  to  dismiss  as  to  the 
first  cause  of  action  and  as  to  the  second 
cause  of  action,  and  defendant  railway  com* 
pany  made  like  motions.  Insofar  as  the 
claim  of  error  in  the  denial  of  these  motions 
is  based  upon  the  general  contentions  that 
there  was  probable  cause  for  instituting  the 
prosecutions,  and  that  there  was  no  malice, 
these  questions  will  be  taken  up  later.  As 
to  the  claim  that  the  lumber  company  wua 
not  responsible  for  the  act  of  McDonaH,  or 
the  railway  company  for  the  act  of  Horr, 
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will  simply  saj  that  the  evidence  is  ample 
to  show  that  these  men  were  acting  for  their 
respective  corporations,  within  the  scope  of 
their  duties,  and  that  their  acts  are  the  acts 
of  the  defendants.  It  is  urged  that  in  any 
case  the  railway  company  was  not  responsi- 
ble for  the  first  prosecution,  or  the  lumber 
company  for  the  second.  We  do  not  sustain 
this  view.  McDonald  was  superintendent  of 
the  lumber  company,  and  a  director  in  the 
railway  company,  while  Horr  was  secretary 
of  the  lumber  company,  a  director  in  the 
railway  company,  and  a  stockholder  of  both 
companies.  While  McDonald  signed  the  com- 
plaint in  the  first  case  and  Horr  in  the  sec- 
ond, they  both  participated  in  the  arrest  of 
plaintiff  under  each  warrant.  The  two  cor- 
porations were  controlled  by  the  same  people, 
and  their  interest  in  preserving  intact  the 
obstructions  made  by  the  booms  in  the  Rainy 
river  and  the  piers  in  the  Big  Fork  were 
[238]  the  same.  The  two  acts  of  plaintiff 
and  Bartlett  were  part  of  the  same  scheme, 
done  on  the  same  day,  and  were  directed 
against  the  interests  that,  in  the  opinion  of 
their  employers,  were  obstructing  the  passage 
of  logs  down  the  Big  Fork  and  Rainy  rivers 
to  the  mills  below.  We  are  unable  to  sav 
that  th^  lumber  company  was  not  instru- 
mental in  instituting  the  prosecution  for 
blowing  out  the  pier  above  the  bridge,  or 
that  the  railway  company  liad  nothing  to  do 
with  the  prosecution  for  blowing  out  the 
booms. 

3.  This  brings  us  to  the  merits.  The  first 
question  here  is  whether  there  was  probable 
cause  for  believing  plaintiff  guilty  of  a  crime 
in  dynamiting  the  pocket  boom  at  the  mouth 
of  the  Rainy  river.  There  is  no  fair  doubt 
that  he  and  Bartlett  actually  did  the  act, 
but  was  it  a  criminal  act,  or  did  defendants 
have  probable  cause  for  so  believing? 

Of  course  if  plaintiff  was  actually  guilty, 
that  is  a  complete  defense  to  an  action  for 
malicious  prosecution.  This  is  elementary, 
as  is  also  the  proposition  that,  even  if  not 
guilty,  probable  cause  to  believe  him  guilty 
is  a  good  defense.  The  law  of  probable  cause 
and  malice  in  these  cases  has  been  so  often 
stated  by  this  court,  and  so  recently,  that  it 
would  be  useless  repetition  to  again  state  it. 
Hanowitz  v.  Great  Northern  R.  Co.  122  Minn. 
241,  142  N.  W.  196;  Lammers  v.  Mason,  123 
Minn.  204,  143  N.  W.  359;  Cox  v.  Lauritsen, 
126  Minn.  128,  147  N.  W.  1093.  In  this  par- 
ticular case  the  inquiry  is  really  as  to  the 
guilt  or  innocence  of  plaintiff,  as,  if  he  com- 
mitted no  crime,  there  can  hardly  be  a  ques- 
tion on  the  evidence  that  McDonald  and  Horr 
had  no  reason  to  believe  that  he  did.  They 
knew  the  obstructions  that  existed  at  the 
mouth  of  the  Big  Fork  and  above  the  bridge. 
McDonald  knew  well  tlfat  the  Shevlin  inter- 
ests were  engaged  in  a  drive  of  the  Big  Fork, 


and  that  they  claimed  that  the  booms  and 
piers  in  tiie  river  obstructed  the  drive.  It  is 
quite  clear  that  he  anticipated  trouble.  We 
have  referred  to  the  testimony  that  on  the 
day  before  the  boom  was  blown  out  McDonald 
begged  the  superintendent  of  the  drive  not  to 
blow  out  the  boom  and  promised  to  do  some- 
thing to  give  relief.  It  is  also  in  evidence 
that  the  center  pier  above  the  bridge  had 
been  blown  out  in  a  prior  year,  that  its  ex- 
istence in  the  river  had  been  a  bone  [239] 
of  contention  between  the  Shevlin  and  Backus 
interests,  and  that  Mr.  Backus  had  promised 
to  permit  the  free  passage  of  logs  down  the 
Big  Fork,  but  instead,  that  the  pier  had 
been  replaced. 

The  question  therefore  on  this  branch  of 
the  case  is  whether  plaintiff  violated  any 
criminal  statute  when  he  assisted  in  blowing 
out  the  boom  or  the  pier.  According  to  the 
complaint  and  warrant  upon  which  plaintiff 
and  Bartlett  were  arrested  for  blowing  out 
the  boom,  the  crime  charged  was  that  they 
did  "wilfully,  wrongfully  and  maliciously  de* 
stroy  and  injure  a  boom  in  the  Rainy  river 
forming  the  boundary  of  said  state  and  the 
Province  of  Ontario,  which  boom  was  placed 
there  by  authority  of  law,  and  was  then  and 
there  the  property  of  the  ,  .  .  Watrous 
Island  Boom  Company  .  .  .  contrary  to 
the  form  of  the  statute  in  Such  case  made 
and  provided."  In  the  minutes  of  the  com- 
mitting magistrate,  this  is  called  the  crime 
of  "malicious  mischief,"  but  we  think  it  is 
immaterial  whether  the  prosecution  Was  un- 
der G.  S.  1913,  §  8932,  making  it  a  felony 
to  "wilfully  or  maliciously  displace,  remove, 
injure  or  destroy  any  pier,  boom  or  dam 
lawfully  erected  cr  maifHained  upon,  in  or 
across  any  water  within  the  state  or  any 
stream  forming  a  boundary  thereof,"  or 
whether  it  was  under  G.  S.  1918,  §  5479, 
which  makes  it  a  felony  to  wilfully  and  ma- 
liciously break  or  otherwise  destroy  or  in- 
jure any  boom,  unless  sueh  hootti  muterialty 
obstructs  the  navigation  of  any  navigable 
stream.  Whether  or  not  the  Watrous  Island 
Co.  had  legal  authority  to  maintain  booms 
and  sorting  works  in  the  Rainy  river,  and 
the  record  does  not  show  such  authority,  it 
seems  plain  that  they  had  no  right  to  un- 
reasonably obstruct  the  passage  of  logs  of 
other  owners  down  the  Big  Fork  river.  Page 
V.  Mille  Lacs  Lumber  Co.  53  Minn.  492,  55 
N.  W.  608,  1119.  Defendants  were  not  driv- 
ing the  Big  Fork,  and  there  seems  no  legal 
warrant  or  excuse  for  their  interference  with 
the  drive  of  the  rival  interests.  Conceding 
that  the  booms  and  works  were  rightfully  in 
the  Rainy  river,  through  the  authority  of  the 
Secretary  of  War,  the  Department  of  Public 
Works  of  the  Dominion  of  Canada,  and  the 
International  Joint  Commission,  facts  which 
do  not  appear,  the  necessity  for  defettdant's 
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purpoees  of  the  boom  and  boom  sticks  acroM 
the  mouth  of  thetBig  Fork  ib  not  apparent, 
while  the  hindrcuace  [240]  to  the  free  passage 
of  the  logs  of  other  owners  is  clear.  If  de- 
fendants had  any  right  in  the  river  so  op- 
pressive to  others,  and  so  unusual,  it  was 
their  duty  to  show  it.  Not  only  did  the  evi- 
dence abundantly  justify  the  jury  in  finding 
that  the  boom  destroyed  by  plaintiff  "mate- 
rially obstructed  the  navigation  of  a  naviga- 
ble stream,"  but  it  justifies  us  in  saying  that 
defendants  had  no  right  to  obsb-uct  the 
stream.  It  follows  that  plaintiff  did  not 
violate  G.  S.  1913,  §  8932,  because  the  boom 
he  destroyed  materially  obstructed  the  navi* 
gation  of  the  Big  Fork,  and  Rainy  rivers, 
and  that  he  did  not  violate  section  5479, 
because  the  boom,  being  an  unauthorized  ob- 
struction to  navigation,  was  not  lawfully 
maintained. 

This  is  equally  true  as  to  the  pier  above 
the  bridge.  .The  jury  wa«  justified  in  finding 
that  an  obstruction  to  navigation.  Defend- 
ants had  no  right  to  maintain  it  there.  It 
follows  that  plaintiff  committed  no  crime 
when  he  and  Bartlett  removed  these  obstruc- 
tions to  the  drive  they  were  making.  As 
before  stated,  this  is  equivalent  under  the 
facts  here  to  saying  that  there  was  not 
probable  cause  for  prosecuting  them  on  either 
charge,  as  McDonald  and  Horr  knew  the 
facts  and  must  be  presumed  to  have  known 
the  law.  The  trial  court  left  the  question 
of  probable  cause  to  the  jury,  under  instruc- 
tions that  were  eminently  correct  and  fair. 
This  certainly  was  not  error  prejudicial  to 
defendants.  Considering  the  evidence  as  if 
heard  in  this  court,  we  have  no  hesitation  in 
saying  that  the  4let^mination  below  was 
correct. 

It  can  make  no  difference  on  this  issuo  that 
the  complaint  of  McDonald  was  against  John 
Doe  and  Bichard  Boe.  The  bearing  of  this 
fact  on  the  question  of  malice  will  be  noted 
later,  but  it  is  not  important  on  the  ques- 
tion of.  probable  cause  when  the  evidence 
shows,  as  we  think  it  does,  that  McDonald 
had  no  probable  cause  to  believe  that  a  crime 
had  been  committed  by  anybody.  Boyd  v. 
MendenhaU,  53  Minn.  274,  66  N.  W.  45. 

The  rights  to  maintain  bodms  and  sorting 
works  in  Rainy  river  have  been  involved  in 
several  cases  in  this  court.  International 
Boom  Co.  V.  Rainy  Lake  River  Boom  Corp. 
97  Minn.  513,  107  N.  W.  735,  104  Minn. 
162,  116  N,  W.  221,  112  Minn.  104,  127  N. 
W.  382;  Namakan  Lumber  Co.  v.  Rainy  Lake 
River  Boom  Corp.  115  [241]  Minn.  296,  132 
N.  W.  259t  See  also  Minnesota  Canal,  etc. 
Co.  V.  Koochiching  Co.  97  Minn.  429,  107 
N.  W.  405,  5  L.R.A.(N.S.)  638,  7  Ann.  Cas. 
1182;  Minnesota  Canal,  etc.  Co.  v.  Pratt,  101 
Minn.  197,  112  N.  W.  395,  11  L.R.A.(N.S.) 
105;  Minnesota  Canal,  etc.  Co^  v.  Fall  Lake 
Boom  Co.  127  Minn.  23,  148  N.  W.  561. 


4.  Whether  there  was  malice  in  instituting 
the  prosecutions  was,  we  think,  a  question 
for  the  jury.  In  the  first  place  they  were 
at  liberty  to  find  malice  from  want  of  proba- 
ble cause.  In  addition  to  this,  there  is  ample 
evidence  to  justify  a  finding  that  McDonald 
and  Horr  were  concerned  only  with  main- 
taining the  obstructions  in  the  river,  and 
had  no  thought  of  the  rights  of  others.  The 
facts  attending  the  two  arrests,  the  injunc- 
tions, the  circumstances  surrounding  the 
commitment  of  the  prisoners,  the  second  ar- 
rest made  after  plaintiff  had  been  released 
on  bail  on  a  charge  known  to  defendants 
before,  are  items  bearing  on  the  question  of 
good  faith  or  malice.  We  have  alluded  be- 
fore to  the  evidence  that  McDonald  directed 
the  sheriff  to  arrest  plaintiff  and  Bartlett 
under  the  John  Doe  warrant.  This  is  denied, 
but  the  jury  was  justified  in  believing  it. 
This  evidence  destroys  the  force  of  the  claim 
that  McDonald,  because  he  did  not  know 
who  had  committed  the  act,  cannot  be  charged 
with  malice. 

5.  The  defense  of  advice  of  counsel  applies 
only  to  the  second  cause  of  action.  We  do 
not  notice  the  claim  of  plaintiff  that  the 
lawyer  who  gave  the  advice  had  not  been 
admitted  to  practice  in  this  state,  further 
than  to  say  that  we  assume  that  this  defense 
may  be  good  when  the  counsel,  as  in  thia 
case,  is  an  attorney  in  good  standing  in 
another  state.  But  this  issue  was  carefully 
submitted  to  the  jury  and  the  decision  waa 
that  this  defense  had  not  been  made  out. 
The  evidence  of  a  full  good-faith  statement 
of  the  facts  to  the  attorney  was  not  conclu- 
sive, as  it  seldom  is  in  these  cases.  We  must 
hold  that  it  sustains  the  verdict. 

6.  We  have  concltided  that  the  amount  of 
the  verdict  is  not  so  plainly  excessive  as  to 
warrant  our  interference.  It  is  rather  diffi- 
cult for  us  to  see  any  great  actual  damages 
to  plaintiff  from  these  prosecutions.  But  in 
this  kind  of  an  action .  it  is  rare  that  the 
compensatory  damages  can  be  measured  with 
any  accuracy.  Plaintiff's  [242]  reputation 
may  have  suffered  more  than  we  think,  and 
the  degradation  may  have  been  injurious  to 
his  standing  in  the  community  and  to  his 
feelings.  For  the  first  prosecution  the  jury 
awarded  $750  as  compensatory  damages,  and 
$500  as  exemplary  damages.  They  ^rave 
$2,000  on  the  second  cause  of  action.  The 
rule  announced  in  Chapman  v.  Dodd,  10 
Minn.  350,  is  the  law  to-day  in  these  cases: 
"The  jury  are  the  proper  judges  of  the 
amount  of  damages  to  be  allowed  in  actions 
of  this  kind,  and  unless  there  is  something 
in  the  case  showing  that  the  jury  in  their 
determination  were  influenced  by  passion, 
prejudice  or  some  improper  motive,  the  court 
will  not  interfere  to  disturb  the  verdict." 
The  trial  court  approved  the  amount  and  we 
decline  to  interfere. 
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7.  We  have  examined  carefully  the  alleged 
errors  in  the  rulings  on  evidence,  in  the 
charge,  and  in  the  refusal  to  give  requested 
instructions.  We  find  nothing  to  warrant  a 
reversal.  The  rulings  on  the  admission  of 
evidence  were  correct,  or  at  least  not  preju- 
dicial, the  charge  given  clearly  and  correctly 
covered  the  issues  in  the  case,  and  gave  either 
in  the  words  of  the  requests  or  in  substance 
all  of  the  instructions  asked  by  defendants 
that  were  good  law. 

8.  The  claim  of  misconduct  of  counsel  was 
not  made  in  the  motion  for  a  new  trial,  and 
cannot  be  urged  here.  Pink  v.  Metropolitan 
Milk  Co.  129  Minn.  353,  162  N.  W.  726. 

The  order  and  judgment  appealed  from  are 
affirmed. 

HOTE. 

The  reported  case  holds  that  a  verdict  for 
$3250  in  an  action  for  malicious  prosecution 
is  not  excessive  where  it  appears  that  there 
were  made  against  the  plaintiff  charges  of 
the  commission  of  statutory  offenses  consist- 
ing in  the  dynamiting  of  a  pocket  boom  and 
of  a  pier.  The  cases  on  the  subject  of  what 
is  an  excessive  or  inadequate  verdict  in  an 
action  for  malicious  prosecution  are  collated 
in  the  note  to  Bursow  v.  Doerr,  reported 
ante,  this  volume,  at  page  248. 
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Malleioiia  Ptfoaeimtloii  —  Eleaaents  •€ 
Tort. 

The  elements  necessary  to  support  an  ac- 
tion for  malicious  prosecution  are  the  insti* 
tution  of  proceedings  without  probable  cause, 
with  malice,  that  they  have  terminated  in 
plaintiff's  favor,  and  that  she  suffered  dam- 
age therefrom. 

[See  26  Am.  St  Rep.  128.] 

Termiaatioii  of  Froseontion  —  Dismis* 
sal. 

Where  defendants  fumibhed  information 
nnder  oath,  on  which  a  justice  of  the  peace 
issued  a  warrant  charginpr  plaintiff  with  cat- 
tle thefty  the  fact  that  the  prosecuting  at- 
torney thereafter  caused  the  proceedings  to 
be  dismissed  without  submitting  any  evidence 
does  not  render  such  dismissal  any  the  less 
a  termination  of  the  proceedings  in  plaintiff's 
favor. 

[See  Ann.  Cas.  lOl.^D  1164:] 
Ann.  Cas.  1916C. — 18. 


Defenses  —  InsvfioiMaey  of  Orlsiiud 
Complaint. 

Where  plaintiff  was  actually  arrested  and 
held  under  a  warrant  issued  on  a  sworn  com- 
plaint, the  fact  that  such  complaint  did  not 
in  fact  state  a  criminal  offense  is  no  defense 
to  an  action  for  malicious  prosecution. 

[See  12  Ann.  Cas.  1021.] 

Want  of  Probable  Canso  —  Termina- 
tion of  Original  Prosecution  as  Evi- 
dence. 

Dismissal  of  a  criminal  prosecution  against 
plaintiff  at  the  instance  of  the  prosecuting 
attorney  without  submitting  any  evidence, 
while  admissible  to  show  a  termination  of 
the  proceedings  in  plaintiff's  favor,  is  not 
evidence  of  malice  or  want  of  probable  cause. 

[See  3  Ann.  Cas.  112;  18  Id.  66;  21  Id. 
1047.] 

Bistinetion  between  Mallee  and  Want 
of  Probable  Came. 

Probable  cause,  to  justify  a  criminal  pros- 
ecution, may  exist,  though  the  prosecuting 
witness  acts  maliciously,  if  the  charge  is 
true,  and,  even  if  not  trne,  if  the  witness 
acts  honestly  and  In  good  faith,  basing  his 
charge  on  facts  which  he  in  good  faith  be- 
lieves to  be  true,  and  which  afterward  turn 
out  to  be  false;  "probable  cause"  not  de- 
pending on  the  guilt  or  innocence  of  accused 
in  fact,  but  on  the  honest  and  reasonable 
belief  of  the  party  commencing  the  prosecu- 
tion. 

[See  generally  21  Ann.  Gas.  766.] 

8ame» 

Malice  may  be  inferred  from  a  showing  of 
want  of  probable  cause,  but  want  of  probable 
cause  will  not  be  inferred  from  proof  of 
malice  alone. 

Proof  of  Want  of  Probable  Canao  In- 
sufficient. 

Where,  in  an  action  for  malicious  prosecu- 
tion, one  of  defendants  was  plaintiff's  uncle, 
and  had  known  her  in  the  community  from 
childhood,  and  there  was  other  proof  that 
plaintiff's  reputation  for  honesty  and  integ- 
rity was  good,  and  she  testified  that  she 
never  had  stolen  any  calves  from  defendants 
or  either  of  them,  as  alleged,  the  proof  is 
sufficient  to  raise  a  prima  facie  case  of  want 
of  probable  cause. 

Evidence  of  Pamasea  —  Injnrj  to 
Credit. 

Where,  in  an  action  for  malicious  prosecu- 
tion, plaintiff  claimed  that  her  credit  was 
injured  at  a  bank  by  her  arrest,  such  injury 
can  be  proved  by  plaintiff  as  well  as  by  the 
bank  officials. 

BefendanVs  Wealtb. 

Where,  in  an  action  for  malicious  prosecu- 
tion, plaintiff  claims  that  defendant,  J.,  had 
instituted  the  prosecution  in  order  that  he 
might  get  plaintiff  and  her  husband  out  of 
the  countrv,  and  so  have  freer  access  to  a 
range  for  his  cattle,  and  plaintiff  prays  to 
recover  punitive  damages,  evidence  of  J.'s 
financial  condition  and  the  extent  of  bit 
land  holdings,  ete.,  is  admissible^ 

[See  Ann.  Caa.  1913D  663.] 
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Recovery  of  Attorney's  Fee. 

In  a  prosecution  for  malicious  proaecution, 
plaintiff  may  recover  a  reasonable  attorney's 
fee  for  services  rendered  in  procuring  her 
release  from  the  prosecution. 

Reoovery  Not  Exoetsive. 

Where  plaintiff  and  her  husband  were  ar- 
rested for  larceny,  and  the  hearing  was  held 
in  a  country  precinct  80  miles  from  the 
county  seat  where  plaintiffs'  attorneys  re- 
sided, and  without  railroad  connection,  an 
attorney's  fee  of  $250  will  not  be  held  un- 
reasonable, though  there  is  no  testimony  to 
show  its  reasonableness. 

[See  note  at  end  of  this  case.] 

Punitive  Danuiges. 

Where  there  is  evidence  of  actual  malice  in 
an  action  for  malicious  prosecution,  plaintiff 
may  recover  punitive  damages. 

Appeal  —  Joint  Assignment  of  Brror  — 
Rulins  Correct  as  :to  One. 

Where,  in  an  action  against  several  de- 
fendants for  malicious  prosecution,  all  of 
them  join  in  an  assignment  of  error,  author- 
izing an  allowance  of  punitive  damages,  and 
it  appears  that  actual  malice  warranting  a 
recovery  of  punitive  damages  have  been 
proved  as  against  one  of  the  defendants,  the 
assignment  is  unsustainable. 

Error  to  District  Court,  Fremont  county: 
Cabpenteb,  Judge. 

Action  for  malicious  prosecution.  Nancy 
Wales,  plaintiff,  and  P.  J.  Mcintosh  et  al., 
defendants.  Judgment  for  plaintiff.  Defend- 
ants bring  error.  The  facts  are  stated  in 
the  opinion.     Affibmeo. 

M.  C.  Broxjon  and  Ben  Sheldon  for  plaintiffs 
in  error. 

8tone  d  Winalow  for  defendant  in  error. 

[405]  Scott,  C.  J. — The  defendant  in  error 
as  plaintiff  recovered  judgment  for  the  sum 
of  $500  and  costs  against  the  plaintiffs  in 
error  as  defendants  in'  the  District  Court  of 
Fremont  County  for  an  alleged  malicious 
prosecution.  A  motion  to  set  aside  the  ver- 
dict and  for  a  new  trial  was  filed,  which  the 
court  overruled  aiid  the  defendants  bring 
error. 

Tliere  are  two  separate  counts  contained  in 
the  petition,  but  the  court  withdrew  the  first 
and  the  issue  as  finally  submitted  to  the  jury 
was  upon  the  second  count  and  the  evidence 
directed  thereto.  It  is  alleged  in  the  second 
count  as  follows: 

''And  the  said  plaintiff,  Nancy  Wales,  fur* 
ther  complains  of  the  said  named  defend- 
ants, P.  J.  Mcintosh,  Jesse  Johnson,  and 
Donald  A.  Beaton,  and  each  of  them,  and 
for  her  second  cause  of  action  alleges  and 
says  that  on  the  30th  day  of  May,  A.  D. 
1910,  the  said  named  defendants,  and  each 
of  them,  wrongfully,  falsely  and  maliciously, 


and  without  probable  <cauBe,  before  Emil 
Jamerman,  a  Justice  of  the  Peace  in  and  for 
the  County  of  Fremont  in  the  State  of  Wy- 
oming, charged  that  this  plaintiff  did,  on 
the  22nd  day  of  May,  A.  D.  1910,  and  during 
the  last  five  years  prior  to  said  date,  in  Rou- 
gis,  in  the  County  of  Fremont,  State  of 
Wyoming,  unlawfully,  maliciously  and  felon- 
iously steal  unbranded  calves  from  the  range 
adjacent  to  the  ranch  of  this  plaintiff  and 
adjacent  to  the  ranches  of  John  Wales  and 
William  Johnson,  and  thereupon  prayed  and 
demanded  that  this  plaintiff  be  forthwith 
apprehended  on  the  said  charge  of  the  said 
defendants,  and  said  defendants  caused  this 
plaintiff  to  be  wrongfully  arrested,  detained 
and  deprived  of  her  liberty  and  be  brought 
before  the  said  magistrate  and  be  arraigned  to 
plead  to  the  said  charge  on  the  said  30th  day 
of  May,  A.  D.  1910. 

''That  this  plaintiff  was  so  wrongfully  de- 
tained, imprisoned  and  deprived  of  her  lib- 
erty for  the  space  of  about  five  hoiirs  and 
was  compelled  to  leave  her  home  and  work 
and  be  taken  under  arrest  a  distance  of  about 
eight  miles  and  [406]  to  be  taken  before  the 
magistrate  in  the  presence  of  a  large  number 
of  the  friends  and  neighbors  of  this  plaintiff 
and  accompanied  by  the  defendants  as  com- 
plainants, and  the  said  defendants  there 
caused  and  procured  the  said  magistrate  to 
order  this  plaintiff  to  give  bond  and  this 
plaintiff  was  then  and  there  compelled  to 
give  bond  in  the  sum  of  $500.00  for  her  fur- 
ther appearance  before  the  said  magistrate 
at  a  time  fixed  by  him,  and  in  default  of  said 
bond  that  she  stand  committed  to  the  County 
Jail  in  said  County  of  Fremont,  that  plain- 
tiff was  afterwards  required  without  her 
consent  and  against  her  will  to  be  and  ap- 
pear before  the  said  magistrate  on  the  15th 
day  of  June,  A.  D.  1910,  and  again  on  the 
25th  of  June,  A.  D.  1910,  to  answer  said 
charge. 

"That  afterwards,  on  the  25th  day  of 
June,  A.  D.  1010,  the  aaid  oauM  came  on  for 
hearing  before  Emil  Jamerman,  Justice  of 
the  Peace,  and  John  Dillon,  County  and 
Prosecuting  Attorney  for  the  said  County  of 
Fremont,  appeared  on  behalf  of  the  prose- 
cution of  said  cause,  and  after  inquiry  and 
investigation,  said  John  Dillon  as  such 
Prosecuting  Attorney  failed  and  refused  to 
prosecute  said  charge  and  the  said  charge 
against  this  plaintiff  was  without  the  con- 
sent of  the  said  named  defendants  herein 
dismissed  and  this  plaintiff  was  acquitted 
of  said  charge  and  then  released  from  cus- 
tody, and  said  prosecution  is  now  ended  and 
wholly  determined. 

"And  this  plaintiff  says  that  she  was  not 
guilty  of  the  charge  made  by  said  defendants 
and  was  never  before  charged  with  being 
guilty  of  any  crime  whatever,  and  up  to  that 
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tihie  had  always  been  esteemed  a  good  and 
worthy  citi^n  and  respected  by  all  her  neigh- 
bors and  acquaintances  in  the  community 
where  she  resides,  and  tiie  plaintiff  further 
says  that  the  chafge  was  made  by  the  de- 
fendants against  this  plaintiff  and  said  ar- 
rest and  detention  of  said  plaintiff  was  made 
and  caused  without  any  probable  cause  to 
suspect  the  plaintiff  guilty  of  the  charge  as 
made  by  said  defendants,  or  of  stealing  any 
lirestock  whatever;  and  the  said  [407]  ar- 
rest of  plaintiff  was  malicious  and  was 
caused  and  procured  by  the  said  defendants 
in  furtherance  of  their  expressed  intention 
and  design  to  prosecute  and  litigate  this 
plaintiff  and  involve  this  plaintiff  In  expen- 
sive litigation  until  she  would  be  forced  to 
abandon  her  residenee  and  home  in  the  com- 
munity and  dispose  of  her  holdings  to  the 
said  defendants  and  those  interested  with 
them,  to  the  end  that  the  said  defendants 
for  their  benefit  and  profit  might  have  the 
fences  removed  from  around  the  lands  of  this 
plaintiff  and  of  her  husband  and  permit  the 
said  defendants  easy  access  to  the  open  ter- 
ritory and  stock  range  upon  the  mountain 
and  beyond  the  holdings  of  this  plaintiff  and 
of  her  said  husband. 

'That  by  reason  of  the  wrongful  acts  of 
the  said  defendants  this  plaintiff  has  been 
greatly  injured  and  damaged  in  her  credit, 
standing  and  reputation  in  the  community 
where  she  resides,  and  has  been  brought  into 
public  scandal,  infamy  and  disgrace,  and 
has  suffered  great  anxiety,  mental  anguish, 
great  humiliation,  shame  and  disgrace,  and 
has  been  obliged  to  expend  the  siun  cuf 
$100.00  in  procuring  her  discharge  from  said 
prosecution  and  imprisonment. 

''That  the  whole  of  said  proceedings  by 
said  defendants  against  this  plaintiff  were 
unlawful,  wanton  and  malicious,  and  have 
greatly  distressed  and  humiliated  plaintiff 
and  injured  her  in  her  good  name  and  repu- 
tation, and  by  reason  of  the  premises  plain- 
tiff has  been  damaged  in  the  sum  of  Ten 
Tlionsand  Dollars. 

"Wherefore,  Plaintiff  prays  judgment 
against  the  said  named  defendants,  P.  J. 
Mcintosh,  Jesse  Johnson,  and  Donald  A. 
Beaton,  and  each  of  them,  in  the  sum  of  Ten 
Thousand  Dollars,  and  that  Plaintiff  may 
have  and  recover  such  other  further  or  differ- 
ent relief  as  may  be  just  and  equitable." 

The  defendants  answered  jointly,  denying 
generally  and  specifically  each  allegation  of 
the  petition,  alleged  that  defendants  stated 
the  facts  to  the  justice  in  good  faith,  for 
good  cause  believed  to  exist  as  a  duty  to 
the  public  and  for  [408]  no  other  reason 
whatsoever,  and  denied  that  they  brought 
about  )ier  arrest  without  probable  cause. 
The  plaintiff  filed  her  reply  putting  in  Issue 
the  new  matter  alleged  in  the  answer. 


It  is  assigned  as  error  (1)  that  the  court 
erred  in  overruling  defendant's  demurrer  to 
the   second   cause   of   action  on   the  ground 
that  it  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  t)f  action;   (2)  that  the  court 
erred  in  refusing  plaintiff's  motion  at  the 
close  of  the  testimony  to  instruct  the  jury 
to  find  for  the  defendants;  and  (3)  that  the 
evidence  does   not   support   the  verdict  and 
that  the  court  erred  in  not  granting  the  mo- 
tion for  a  new  trial.    The  essentia)  elements 
necessary  to   be  shown  by  the  petition  and 
evidence  in  an  action  for  malicious  prosecu- 
tion are  (1)   the  institution  of  the  prpoeed- 
ings;    (2)   without  probable  cause;    (3)  with 
malice;    (4)    that  the  proceedings  have  ter- 
minated and  in  plaintiff's  favor;  (5)  damage 
to   plaintiff.      (19  Am.   Si  £ng.  £nc.  of  L. 
(2d  ed.)    653,   13  Enc.  PI.  k  Pr.  427.)      In 
the  case  here  the  evidence  tends  to  support 
the  allegations  of  the  second  cause  of  action 
contained  in  the  petition  and  if  suflicient  to 
entitle  the  plaintiff  to  recover  what  we  have 
to  say  on  that  question  would  be  determina- 
tive ol   the  sufficiency  of  the  petition.     It 
is  urged  that  proof  to  the  effect  that  the  in- 
formation  which   failed   to   charge  plaintiff 
with  the  commission  of  an  offense  under  ^he 
laws  of  this  state  and  the  warrant  issued 
thereon   were  written   and  prepared   by   the 
justice  of   the   peace,   the  defendants  doing 
nothing  more  than  signing  the  information 
and  taking  no  part' in  the  arrest  or  any  otlier 
or  further  action  after  signing  the  informa- 
tion is  not  sufficient  to  maintain  the  action. 
It  is  also  contended  that  the  dismissal  of 
the  criminal  proceeding  by  the  justice  of  the 
peaoe  at  the  request  of  the  prosecuting  at- 
torney without  submitting  any  evidence  was 
not  a  termination  of  that  proceeding  in  plain- 
tiff's favor. 

The  argument  as  to  the  first  contention  is 
based  upon  a  false  premise.  The  evidence  is 
undisputed  that  the  defendants  applied  to 
the  justice,  furnished  him  the  information, 
[i409]  and  subscribed  to  the  complaint  as  the 
basis  of  the  prosecutiop,  but  that  they  each 
made  oath  to  the  same.  Whatever  facts  were 
stated  in  the  information  were  supported  by 
their  oaths,  and  furthermore  the  jury  had  a 
right  to  presume  that  they  made  oath  thereto 
to  secure  the  issuance  of  the  warrant  upon 
which  the  plaintiff  was'  arrested.  The  ma- 
chinery of  the  law  was  intended  to  be  put  in 
motion  and  to  all  intents  and  purposes  in  so 
far  as  these  defendants  are  concerned  it  was, 
and  if  their  acts  were  malicious  and  without 
probable  cause  then  they  could  not  escape  lia- 
bility in  a  civil  action  for  damages  on  the 
ground  that  they  took  no  further  part  in 
the  prosecution  or  proceedings  after  signing 
the  complaint. 

It  may  be  conceded,  aa  eminent  counsel  for 
the  defendants  claim,  that  the  complaint  or 
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information  filed  before  the  justice  of  the 
peace  and  upon  which  the  warrant  issued  did 
not  state  a  criminal  offense,  and  it  may 
further  be  conceded  that  the  courts  are  at 
variance  as  to  whether  an  action  for  mali- 
cious prosecution  upon  such  a  complaint,  can 
be  maintained.  The  great  weight  of  author- 
ity supports  the  right  and  we  think  the 
better  reasoning  sustains  that  view.  In  Scatt- 
gen  T.  Holnback,  149  111.  646,  36  K.  £.  969, 
it  is  said:  ''It  is  not  necessary,  in  order  to 
sustain  an  action  for  malicious  prosecution, 
that  the  affidavit  on  which  the  prosecution 
was  based  properly  charged  the  offense."  It 
may  be  said  that  that  court  had  reference 
to  a  defective  description  of  an  offensey  but 
not  where  there  is  no  offense  charged  in  the 
criminal  complaint.  In  Bell  v.  Keepers,  37 
Kan.  64,  14  Pac.  642,  it  was  held  that  "in 
an  action  for  malicious  prosecution  it  is  no 
defense  that  the  complaint  upon  which  the 
warrant  of  arrest  was  issued  did  not  state 
a  criminal-  offense.''  The  reasons  for  so 
holding  were  pointedly  stated  in  that  case 
as  follows:  "A  warrant  was  issued  substan- 
tially following  the  complaint,  and  it  is  now 
claimed  that  this  complaint  does  not  state 
a  criminal  offense,  and  for  this  reason  plain- 
tiff insists  that  no  action  for  malicious  prose- 
cution can  be  maintained  for  the  arrest  made 
thereunder.  [410]  This  is  no  longer  an  un- 
settled question  in  this  state.  This  court 
has  repeatedly  held  that  it  could  not  protect 
a  complainant  after  procuring  a  warrant  to 
issue  on  his  complaint,  to  say  in  answer  to 
a  charge  of  malicious  prosecution,  that  the 
complaint  charges  no  crime.  A  void  process 
procured  through  malice,  and  without  prob- 
able cause,  is  even  more  reprehensible,  if 
possible,  than  if  it  charged  a  criminal  of- 
fense. The  wrong  is  not  in  the  charge  alone, 
but  more  in  the  object  and  purposes  to  be 
gained,  and  the  intention  and  motive  ih 
procuring  the  complaint  and  arrest.  The 
contents  of  the  complaint,  ■  when  maliciously 
made,  without  good  cause,  are  of  but  little 
consequence  and  can  give  no  protection.'' 

In  Mask  v.  Rawls,  57  Miss.  270,  it  is  said 
that  ''trespass  on  the  case  lies  for  malicious 
prosecution,  although  the  affidavit  which  was 
the  commencement  of  the  prosecution  fails 
to  charge  an  offense  known  to  the  law.-'  To 
the  same  effect  is  Lueck  v.  Hisler,  87  Wis. 
644,  58  N.  W.  1101.  In  the  note  to  Ross 
T.  Hixon,  46  Kan.  550,  26  Pac.  955,  12  L.R.A. 
760,  26  Am.  St.  Rep.  123,  129,  Mr.  Freeman 
says:  "It  may  be  that  the  charge  as  made 
does  not  constitute  a  public  offense,  or  that 
for  some  other  reason  no  conviction  can  be 
had  under  it,  or  through  constituting  some 
offense,  it  does  not  justify  the  proceeding 
taken  or  warrant  issued  by  the  magistrate, 
and  cannot  for  that  reason  result  in-  a  con- 
viction.    In  each  of  the  instances  supposed. 


there  cannot,  if  the  law  is  properly  construed 
and  applied,  be  any  conviction,  and  on  that 
account  it  has  been  insisted  that  there  ie  no 
prosecution  such  as  will  sustain  an  action, 
though  it  is  shown  to  be  malicious  and  with- 
out probable  cause.  As  we  shall  hereafter 
show,  it  is  necessary,  to  maintain  an  action 
for  malicious  prosecution,  that  the  defend- 
ant was  guilty  of  malice  and  acted  without 
probable  cause  in  preferring  the  charge  which 
he  made.  If  both  of  these  elements  are 
shown  ta  have  been  present,  it  is  not  mate- 
rial that  the  prosecutor,  in  the  complaint 
which  he  made,  did  not  state  facts  sufficient 
to  constitute  a  crime,  or  that  some  irre;gu- 
larity  of  proceeding  [411]  after  the  com- 
plaint was  preferred  made  the  arrest  under 
it  improper  and  unauthorized.  Hence,  il  the 
charge  as  made  was  false,  malicious,  and 
without  probable  cause,  the  person  prosecut- 
ed cannot  be  deprived  of  compensation  for 
such  injury  as  may  have  resulted  to  him 
from  it,  by  proving  that  the  affidavit  or  com- 
plaint was  defective  in  not  charging  a  crim- 
inal offense  or  that  the  proceedings  "were 
otherwise  irregular." 

As  already  stated  there  are  courts  which 
have  held  contrary  to  the  views  of  Mr.  Free- 
man as  above  expressed,  and  to  those  courts 
from  whose  opinions  the  above  quotations 
are  taken,  but  we  think  the  better  reasoning 
is  with  the  courts  which  hold  that  the  action 
can  be  maintained  even  though  the  affidavit 
upon  which  the  warrant  was  issued  failed  to 
charge  a  criminal  offense,  provided  the  other 
necessary  elements  are  present  in  order  to 
make  out  a  case.  Indeed  to  hold  other-wise, 
would,  we  think,  be  contrary  to  the  policy 
of  the  law,  for  it  would  deprive  the  injured 
party  of  a  remedy  for  what  is  usually  a 
great  wrong  and  far-reaching  in  its  effect. 

It  is  urged  that  the  dismissal  of  the  case 
by  the  justice  of  the  peace  at  the  request  of 
the  County  and  Prosecuting  Attorney  -with- 
out the  introduction  of  any  evidence  was  not 
such  a  termination  of  the  criminal  proceed- 
ing as  to  enable  plaintiff  to  maintain  her 
action.  In.  Graves  v.  Scott,  104  Va.  372, 
51  S.  E.  821,  2  L.R.A.(N.S.)  927,  113  Am. 
St.  Rep.  1043,  7  Ann.  Cas.  480,  the  plaiutilf 
was  arrested  on  a  warrant  issued  upon  a 
criminal  complaint  charging  him  with  ob- 
taining goods  under  false  pretenses.  Tlie 
complaint  was  dismissed  at  the  time  set 
for  trial  because  of  tlie  failure  of  the  prose- 
cuting witness  to  be  sworn  and  give  evidence, 
and  it  was  held  that  this  was  such  a  ter- 
mination of  the  case  as  would  support  an 
action  for  malicious  prosecution  for  the  rea- 
son that  the  case  had  been  disposed  of  in 
such  a  manner  that  any  further  action  >vould 
have  to  be  based  upon  a  new  complaint,  or 
by  proceedings  de  novo.  The  case  is  an  in- 
teresting one  both  upon  the  law  and    facts 
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[412]  and  also  because  of  the  appended  note 
Id  to  when  a  criminal  proceeding  is  termin- 
ated and  the  right  to  maintain  an  action  for 
malicious  prosecution  accrues.  In  the  case 
before  us  the  dismissal  of  the  proceedings  at 
the  request  of  the  prosecuting  attorn^  put 
an  end  to  any  further  proceedings  against 
the  plaintiff  upon  the  criminal  oomplauit 
theretofore  filed.  Further  proceedings  upon 
that  record  could  not  be  revived  and  were  at 
an  end,  though  such  dismissal  would  be  no 
bar  to  a  prosecution  for  the  same  offense 
charged  in  a  new  and  different  complaint. 
That  being  so  we  are  of  the  opinion  that  the 
better  reasoning  and  great  weight  of  au- 
thority sustains  the  view  that  the  dismissal 
of  the  proceedings  by  the  justice  was  a  suffi- 
cient termination  thereof  to  enable  plaintiff 
to  maintain  the  action.  (19  Am.  &  £ng. 
£nc.  of  L.  68 J ;  26  Cyc.  58.) 

It  was  necessary  in  order  to  maintain 
her  action  to  prove  that  the  defendants  acted 
maliciously  and  without  probable  cause.'  It 
is  urged  that  proof  of  the  dismissal' of  the 
proceeding  at  the  request  of  the  county  and 
prosecuting  attorney  without  submitting  any 
evidence  to  the  justice  before  whom  the  pro- 
ceedings were  had  was  not  proof  of  want  of 
probable  cause.  As  already  stated,  tlie  evi- 
dence of  dismissal  was  admissible  as  showing 
a  termination  of  the  proceeding,  and  while 
theoretically  the  county  and  prosecuting  at- 
torney was  acting  officially  for  all  citizens, 
including  the  defendants,  yet  he  was  not 
their  attorney.  He  was  acting  in  his  official 
capacity  and  for  the  state  and  not  under 
employment  or  direction  of  the  defendants. 
Had  they  employed  a  private  attorney  to 
draw  up  the  complaint  and  file  it,  and  stfCh 
attorney  had  asked  the  dismissal,  his  action 
would  be  construed  as  their  act,  through 
their  authori-zed  agent,  but  we  are  unable  to 
understand  how  the  act  of  the  public  prose- 
cutor in  procuring  the  dismissal  of  the 
criminal  complaint  and  proceedings  which 
were  not  instituted  by  him  or  upon  his  ad- 
vice without  having  produced  any  evidence 
in  support  of  the  charge  would  be  evidence 
against  the  defendants  upon  the  issue  of 
want  of  probable  cause  in  commencing  [413] 
the  action.  It  should  be  remembered  that 
the  issue  before  the  justice  was  not  the 
guilt  or  innocence  of  the  accused,  but  wheth- 
er or  not  a  crime  had  been  committed,  and 
if  so,  whether  there  was  probable  cause  to 
believe  that  accused  committed  such  crime. 
Probable  cause  to  justify  a  criminal  prose- 
cution may  exist  even  though  the  prosecuting 
witness  acts  maliciously  if  the  charge  be 
true,  and  even  if  the  charge  be  not  true,  yet 
if  such  witness  acts  honestly  and  in  good 
faith,  basing  his  charge  upon  facts  which 
he  in  good  faith  believes  to  be  true,  but 
which  afterward  turns  out  to  be  false,  he 


cannot  be  said  to  have  acted  i^itiiout  prob- 
able cause.  It  was  said  in  Philpot  v.  Lucas, 
101  la.  478,  70  N.  W.  625,  that  ''Probable 
cause  does  not  depend  upon  the  guilt  or  inno- 
cence of  the  accused  party  in  fact,  but  upon 
the  honest  and  reasonable  belief  of  the  party 
oommencing  the  prosecution.''  If  the  rule 
were  otherwise  every  good  citisen  would  ex- 
pose himself  to  an  action  for  malicious 
prosecution  when  in  performing  his  duty  to 
the  state  to  assist  in  the  suppression  of  crime 
he  in  good  faith  subscribed  to  an  affidavit 
as  the  basis  of  a  criminal  prosecution  or  pro- 
ceeding, if  such  prosecution  or  proceeding  be 
dismissed  without  a  judicial  determination 
upon  a  hearing  from  the  evidence  upon  the 
question  of  probable  cause.  In  the  case  here 
the  proceeding  was  dismissed  by  the  magis- 
trate, not  upon  a  finding  from  the  evidence 
upon  that  question,  but  upon  motion  of  the 
prosecuting  attorney.  The  distinction  we 
think  is  dear  between  this  and  like  cases 
and  those  where  the  question  has  been  judi- 
cially deteimiJMd  by  the  committing  magis- 
trate from  evidence  before  him.  He  could 
make  no  affirmative  finding  on  that  question 
in.  the  absence  of  any  evidence  before  him. 
The  question  is  important  as  bearing  on  the 
sufficiency  of  plaintiff's  evidence  to  make  out 
a  prima  fada  case.  73ie  burden  was  upon 
her  to  prove  that  the  prosecution  was  with- 
out probabl«  cause,  and  we  are  constrained  to 
believe  from  an  examination  of  the  adjudi- 
cated cases  that  upon  the  facts  here  a  dis- 
missal of  a  criminal  complaint  in  the  absence 
of  a  waiver  of  a  hearing .  before  [414]  the 
committing  magistrate  upon  motion  of  the 
prosecuting  attorney,  without  any  evidence 
having  been  submitted  to  such  magistrate,  is 
not  a  judicial  determination  by  such  magis- 
trate of  the  existence  of  probable  cause,  nor 
evidence  thereof  in  an  action  for  malicious 
prosecution  subsequently  instituted  and 
based  upon  such  proceedings.  In  Davis  v. 
McMillan,  142  Mich.  391,  105  N.  W.  882,  3 
L.R.A.(N.S.)  928,  113  Am.  St.  Rep.  585,  7 
Ann.  Cas.  854,  which  was  an  action  for  ma- 
licious prosecution,  the  court  say :  "We  think 
it  can  safely  be  said  that  the  weight  of  au- 
thority denies  the  rule  that  discharge  by  a 
magistrate  upon  the  request  of  the  prose- 
cuting attorney  is  prima  facie  evidence  of 
want  of  probable  cause.''  The  holding  of  the 
court  in  that  case  and  as  stated  therein  ac- 
cords with  the  great  weight  of  authority. 
Such  a  dismissal  can  not  be  said  to  be  predi- 
cated upon  the  sufficiency  or  insufficiency  of 
the  evidence,  but  upon  the  expressed  desire  of 
the  state  speaking  through  its  prosecutor  to 
abandon  the  case  without  introducing  evi- 
dence and  invoking  a  finding  thereon. 

The  finding  of  the  jury,  the  verdict  being 
general,  was  a  finding  upon  all  the  issues  in 
favor  of  the  plaintiff.  It  is  contended  that 
the  verdict,   unless  the   dismissal   ufon   re- 
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quest  of  the  State  be  deemed  competent,  finds 
no  support  in  the  evidence  that  the  prosecu- 
tion was  commenced  without  probable  cause. 
In  this  connection  it  may  be  said  to  be  the 
established  rule  that  malice  may  be  inferred 
from  a  showing  of  want  of  probable  cause, 
but  that  want  of  probable  cause  will  not  be 
inferred  from  proof  of  malice  alone.  (10 
Cyc.  680.)  Both  elements  are  necessary  to 
be  shown  to  warrant  a  recovery  in  this  kind 
of  an  action,  although  malice  may  be  in- 
ferred from  a  showing  of  want  of  probable 
cause.  As  to  what  evidence  is  admissible 
as  showing  want  of  probable  cause,  it  is 
said  in  19  Cyc.  at  page  698:  "It  has  been 
held  that  the  plaintiff  is  entitled  to  introduce 
proof  of  his  general  good  character  or  repu- 
tation on  the  question  of  want  of  probable 
cause  for  the  prosecution,  or  the  defendant's 
[415]  belief  in  his  guilt,  and  this  as  a  part 
of  the  plaintiff's  affirmative  case  and  not 
merely  in  rebuttal  of  an  attack  upon  his 
character  by  evidence  on  the  part  of  the  de- 
fense. But  of  course  it  should  be  shown  in 
addition  that  the  defendant  had  knowledge 
of  the  plaintiff's  good  reputation."  In  the 
case  here  the  plaintiff  testified  that  she 
never  stole  any  calves  from  defendants,  or 
either  of  them,  off  the  range,  or  from  any 
other  place,  and  was  permitted  to  and  did 
introduce  as  a  part  of  her  affirmative  case 
proof  of  her  general  good  character  or  repu» 
tat  ion  for  honesty  and  integrity  upon  the 
question  of  w*ant  probable  cause  for  the 
prosecution.  A  number  of  witnesses  who  had 
known  her  for  many  years  in  the  vicinity  in 
which  she  lived  testified  that  her  general 
reputation  in  that  respect  was  good.  The 
defendant  Johnson  was  her  uncle,  and  he 
had  known  her  in  that  community  from 
childhood,  she  being  the  daughter  of  his 
deceased  brother.  Such  acquaintance,  and 
for  the  length  of  time  shown,  we  think  raises 
a  presumption  of  his  knowledge  of  her  repu- 
tation. (Woodworth  v.  Mills,  61  Wis.  44, 
20  N.  W.  728,  50  Am.  Rep.  135.)  In  OUon 
v.  Tvete,  46  Minn.  225,  48  N.  Y.  914,  it  ap- 
peared in  evidence  that  a  search  warrant  was 
issued  and  served  at  the  instigation  of  the 
defendant,  the  premises  searched  and  the 
property  alleged  to  have  been  stolen  and 
there  concealed  was  not  found  and  the  officer 
who  served  the  warrant  so  returned  and  it 
was  further  in  evidence  that  the  plaintiff  had 
long  borne  a  good  reputation  for  honesty  and 
integrity.  At  the  close  of  a  plaintiff's  case 
the  court  dismissed  the  action  and  upon  ap- 
peal the  judgment  was  reversed.  The  court 
say:  ''We  think  the  proof  made  a  prima  fa^ 
case  of  want  of  probable  cause,  from  which 
malice  might  be  inferred,  and  that  it  was 
error  to  take  the  case  from  the  jury.  It  is 
true  that  the  burden  of  proof  was  upon  the 
plaintiff  to   show   that  the   proceeding  was 


instituted  without  probable  cause  and  with 
malice.  But  in  such  a  case  it  must  often 
be  that  the  only  proof  possible  from  the 
plaintiff  is  of  a  negative  character,  and  in 
reference  to  matters  peculiarly  within  the 
knowledge  of  the  defendant;  [416]  and  hence 
less  satisfactory  and  convincing  proof  is  re- 
quired of  the  plaintiff  to  shift  the  burden  on 
the  defendant  than  would  otherwise  be  neces- 
sary. The  proof  of  a  thorough  search,  and 
the  official  return  to  the  warrant  that  the 
property  was  not  found  in  the  plaintiff's 
possession,  was  prima  facie  proof  that  the 
property  was  not  there,  and  that  the  plaintiff 
was  not  guilty  of  concealing  stolen  goods,  or 
of  larceny.  Proof  of  the  plaintiff's  good 
reputation  for  many  years  in  the  community 
went  to  show  an  improbability  that  the  plain- 
tiff would  be  guilty  of  the  conduct  implied 
in  this  charge,  and  of  this  the  defendant  may 
be  presumed  to  have  been  aware.  (Mclntire 
V.  Levering,  148  Mass.  546,  20  N.  E.  191, 
2  L.R.A.  617,  12  Am.  St.  Rep.  504 ;  Israel  v. 
Brooks,  23  111.  575;  Blizzard  v.  Hayes,  46 
Ind.  166,  15  Am.  Rep.  291;  Woodworth  v. 
Mills,  61  Wis.  44,  20  N.  W.  728,  60  Am. 
Rep.  135.)  Such  proof  having  been  made, 
it  was  fairly  incumbent  on  the  defendant  to 
show  affirmatively,  as  he  could  easily  do,  the 
facts,  if  any  existed,  justifying  a  belief  qp 
his  part  in  the  truth  of  the  allegations  upon 
which  the  search-warrant  was  procured." 

This  decision  is  one  of  the  many  cited  in 
Cyc.  supporting  the  text  above  quoted,  and 
while  it  is  the  general  rule  as  therein  stated, 
that  one  may  not  introduce  evidence  as  to 
his  general  reputation  for  honesty  and  in- 
tegrity before  his  character  has  been  assailed 
in  that  respect,  yet  the  courts  generally  have 
made  an  exception  in  this  class  of  cases,  as 
the  burden  is  upon  the  plaintiff  to  negative 
the  existence  of  probable  cause,  or  to  show- 
want  of  good  faith  on  the  part  of  the  defend- 
ant in  tJie  prosecution  of  the  criminal  charge. 
Such  a  rule  is  founded  injustice  and  gives 
the  defendant  no  shelter  from  his  wrongful 
act,  purposely  and  maliciously  accomplished. 
The  defendant  is  then  given  the  fullest  op- 
portunity to  show  affirmatively  in  his  de- 
fense that  he  acted  in  good  faith  or  upon 
probable  cause.  The  defendants  in  order  to 
show  that  they  acted  upon  probable  cause  is 
instigating  the  criminal  proceeding,  intro- 
duced evidence  of  differoit  witnesses  tending 
to  show  that  plaintiff's  reputation  [417]  for 
honesty  and  integrity  was  bad,  and  also  evi- 
dence of  different  circumstances  of  which 
defendants  had  information  prior  to  the 
prosecution.  It  may  be  conceded  that  such 
information  standing  alone,-  if  honestly  be- 
lieved, would  be  sufficient  to  raise  in  the 
mind  of  a  reasonably  prudent  man  a  well- 
grounded  suspicion  that  plaintiff  had  at  vari- 
ous times  prior  to  the  prosecution  been  steal- 
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ing  unbranded  calves  of  these  defendants  and 
others  from,  the  range,  and  have  constituted 
probable  cause  for  the  prosecution.  The  evi- 
dence upon  the  latter  questions  was  denied 
by  the  plaintiff  in  her  testimony.  There  was, 
therefore,  a  direct  conflict  in  the  evidence  an 
to  the  existence  or  non-existence  of  the  facts 
relied  upon  to  constitute  probable  cause  and 
this  question  was  properly  one  for  the  jury. 
We  are  of  the  opinion  that  the  second  cause  of 
action  as  pleaded  stated  facts  sufficient  to 
constitute  a  cause  of  action  in  favor  of  the 
plaintiff  and  against  these  defendants,  and 
that  there  was  sufficient  evidence  to  make 
out  a  prima  facie  case  to  go  to  the  jury  at 
the  close  of  the  testimony,  and  that  the  ver- 
dict is  supported  by  the  evidence. 

llie  plaintiff  testified  that  one  of  the  ef- 
fects of  her  being  publicly  arrested  and  taken 
before  the  justice  of  the  peace  was  that  it 
injured  her  credit  at  the  First  National 
Bank  of  Rawlins.  The  following  inquiry  was 
then  made,  viz. :  "Just  tell  the  jury  the  facts 
as  to  how  it  was  hurt,  and  what  the  trans- 
action was."  The  question  was  objected  to 
as  follows:  "We  object  to  this;  the  best  tes- 
timony as  to  whether  credit  was  refused 
would  be  that  the  bank  itself."  The  court 
overruled  the  objection  and  such  ruling  is 
here  assigned  as  error.  It  will  be  observed 
that  the  objection  goes  to  the  manner  of 
proof  and  not  to  the  competency  of  the  evi- 
dence. If  competent  at  all,  and  it  was  not 
objected  to  on  that  ground,  the  fact  could 
be  proved  by  her  as  well  as  by  tlie  bank 
officials,  for  it  would  be  a  fact  within  her 
knowledge.  We  express  no  opinion  as  to 
whether  this  evidence  was  competent  for  tliat 
question  was  not  presented  to  nor  ruled  upon 
by  the  trial  court  in  the  first  instance  and 
consequently  can  not  be  raised  for  the  first 
time  in  this  court. 

[418]  Plaintiff  testified  as  to  the  land 
holdings  and  stock  business  of  Jesse  John- 
son, one  of  the  defendants.  Afterwards  the 
defendants  made  and  the  court  overruled  the 
following  motion,  viz.:  "I  move  the  court  to 
withdraw  from  the  jury  all  statements  made 
by  this  witness  as  to  the  business  of  Jesse 
Johnson,  the  amount  of  land  he  holds,  and 
any  business  matters  that  have  been  stated 
by  the  witness,  on  the  ground  that  it  docs 
not  tend  to  prove  any  issue  in  the  case;  is 
not  relevant  to  any  issue  in  the  case;  that 
the  value  of  a  man's  property  or  the  extent 
of  his  holdings  is  not  a  fact  to  be  consid- 
ered in  sustaining  the  petition  in  the  case. 
I  make  the  motion  at  this  time  because  it  is 
sometimes  held  that  we  waive  our  right  if 
we  proceed  with  the  cross-examination  before 
making  the  motion.**  The  action  of  the  court 
in  overruling  this  motion  is  here  assigned  as 
error.  We  do  not  think  the  motion  wg,8  by 
its  terms  directed   to  anything   other   than 


evidence  given  by  her  with  reference  to  the 
business  and  land  holdings  of  defendant 
Jesse  Johnson.  The  relative  situation  of 
his  land  and  that  occupied  by  plaintiff  was 
illustrative  and  bore  on  the  question  of  mo- 
tive and  interest. to  defendant  Jesse  Johnson 
to  get  her  and  her  husband  out  of  the  coun- 
try as  alleged  in  the  petition,  so  that  he 
could  have  freer  access  to  the  range  for  his 
cattle;  and  further,  as  hereinafter  stated,  aS 
punitive  damages  upon  the  facts  shown  were 
recoverable,  evidence  of  defendant  Johnson's 
financial  condition  was  admissible.  (19  Cvc. 
700.) 

Plaintiff  was  further  permitted  to  testify 
over  objection  that  she  and  her  husband  paid 
an  attorney's  fee  to  Stone  &  Winslow  for 
attending  the  justice  court  in  their  behalf  on 
June  25,  1910.  While  the  ruling  was  not 
assigned  as  error  the  sufficiency  of  such  evi- 
dence to  warrant  a  recovery  of  attorney's 
fee  may  be  considered  under  the  general 
assignment  (1)  that  there  was  error  in  the 
assessment  of  the  amount  of  recovei*v,  the 
same  being  too  large.  The  right  to  recover 
a  reasonable  attorney's  fee  in  a  case  of  this 
kind  is  well  established.  Evidence  that  such 
a  fee  amounting  to  $250  had  been  paid  by 
herself  and  her  husband  was  proper  [419]  to 
go  to  the  jury  as  an  item  of  expense  if  rea- 
sonable in  amount,  and  it  appearing  that  the 
hearing  was  held  in  a  country  precinct  a  dis- 
tance of  eighty  miles  from  the  county  seat 
where  her  attorneys  resided,  without  railroad 
connection,  we  think  it  may  be  assumed  that 
the  amount  was  reasonable  although  its  rea- 
sonableness was  not  shown  by  testimony. 
(Waufle  V.  ^IcLellan,  51  Wis.  484,  8  N.  W. 
300.)  There  was  evidence  of  actual  malice 
on  the  part  of  the  defendant  Johnson  which 
would  warrant  the  recovery  of  punitive  dam- 
ages as  against  him  (Cosgriff  v.  Miller,  10 
Wyo.  190,  68  Pac.  206,  98  Am.  St.  Rep.  997), 
and  joint  error  being  here  assigned  if  the 
judgment  be  good  as  to  him  it  is  good  as  to 
all  the  defendants,  and  upon  the  record,  the 
other  defendants  having  joined  with  him  in 
the  assignments  of  error,  they  are  not  in  a 
position  to  complain.  (North  Platte  Milling, 
etc.  Co.  V.  Price,  4  Wyo.  293,  306,  33  Pac. 
664;  Hogan  v.  Peterson,  8  Wyo.  549-564,  59 
Pac.  162:  Greenawalt  v.  Natrona  Imp.  Co.  16 
Wyo.  226,  92  Pac.  1008;  Shedd  Ditch  Co.  v. 
Peterson,  18  Wyo.  402,  108  Pac.  72.)  ITie 
verdict  was  for  $500,  which  we  think  rea-. 
sonable  upon  the  issues  being  found  in  favor 
of  the  plaintiff.  There  is  no  claim  in  her 
evidence  that  she  paid  or  obligated  herself 
to  pay  all  of  the  attorney's  fee.  Her  evidence 
was  that  **we*'  (meaning  herself  and  her 
husband)  "paid  $250  to  Stone  &  Winslow  for 
their  services."  The  jury  had  a  right  to 
award  her  a  reasonable  attorney's  fee  neces- 
sarily incurred  or  paid  for  her  defense  in  the 
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prosecution,  whether  paid  by  herself  ( 19  Am. 
&  Eng.  £nc.  of  L.  703)  or  some  one  else  for 
her  (Krug  v.  Ward,  77  111.  603)  and  upon 
the  record  the  verdict  being  general  we  can- 
not say  in  making  up  their  verdict  what 
amount  the  jury  allowed  her  for  attorney's 
fee.  The  amount  of  expenditure  alleged  in 
the  petition  to  procure  her  discharge  from 
the  criminal  prosecution  was  $100,  but  the 
jury  may  have  allowed  her  leas  than  that 
amount  for  attorney's  fee  and  the  balance 
of  the  verdict  be  for  other  items  of  expendi- 
ture and  damage,  which  were  alleged  and  in 
proof  and  also  exemplary  damages. 

[420]  Errors  are  assigned  as  to  the  admis- 
sion and  exclusion  of  evidence  over  defend- 
ant's objection.  We  deem  it  unnecessary  to 
discuss  these  questions  in  detail,  as  they  are 
not  so  discussed  in  plaintiff  in  error's  brief, 
nor  are  their  prejudicial  character,  if  any, 
pointed  out  in  their  brief.  The  attention  ol 
the  court  is  called  to  these  alleged  errors  in 
a  general  way,  casting  upon  this  court  the 
burden  of  searching  the  record  to  ascertain 
if  error  was  conunitted,  a  burden  which 
rests  in  the  first  instance  with  the  plaintiffs 
in  error.  We  have,  however,  examined  the 
record  and  discover  no  prejudicial  error  as 
to  the  rulings  of  the  court  in  that  respect. 

Errors  are  assigned  to  the  court's  refusal 
to  give  certain  instructions  requested  by  de- 
fendants and  to  the  giving  of  certain  instruc- 
tions over  their  objections.  We  have  ex- 
amined these  questions  and  find  that  the 
refusal  to  give  the  instructions  requested 
and  the  giving  of  the  instructions  objected 
to  are  complained  of  because  contrary  to  the 
contention  of  defendants  that  there  was  a 
failure  in  proof  to  sustain  the  action.  As 
we  have  already  held  that  the  proof  was 
sufficient  to  make  out  a  prima  facie  case 
sufficient  to  go  to  the  jury  we  deem  it  un- 
necessary to  discuss  these  questions  further 
than  to  say  that,  in  our  opinion,  the  instruc- 
tions fairly  presented  the  law  of  the  case  to 
the  jury.     The  judgment  will  be  affirmed. 

Affirmed. 

Potter,  J.,  and  Beard,  J.,  concur. 


NOTE. 

Where  there  is  evidence  of  actual  malice  in 
charging  a  woman  with  stealing  cattle,  five 
hundred  dollars  is  not,  the  reported  case 
holds,  an  excessive  verdict  in  an  action  for 
the  malicious  prosecution.  For  a  discussion 
of  what  is  an  excessive  or  inadequate  verdict 
in  an  action  for  malicious  prosecution,  s(*e 
the  note  to  Bursow  v.  Doerr,  reported  ante, 
this  volume,  at  page  248. 


ouTsnroER 

V. 

CITT  OF  AIXANTA  BT  AL. 

Georgia  Supreme  Court — October  3,  1914. 
14:2  Ga.  665;  83  S.  E.  263. 


1.  Ifieenses  —  OoouiMLtio&s  8«bj«ot  to  — 
Hotel  or  I«odciBC  Houso. 

The  business  of  keeping  a  hotel,  lodging 
house,  or  rooming  house  is  one  so  far  affect- 
ing the  public  health,  morals,  or  welfare  that 
it  is  competent  for  the  legislature,  in  the 
exercise  of  the  police  power,  to  authorize 
municipal  authorities  to  require  persons  con- 
ducting such  a  business  to  obtain  a  license. 

[See  note  at  end  of  this  case.] 

2.  Same. 

The  conferring  by  the  legislature,  in  gen- 
eral terms,  of  the  power  to  grant  or  refuse 
licenses  of  the  character  mentioned  in  the 
preceding  headnote,  in  the  discretion  of  the 
municipal  council,  without  prescribing  the 
bounds  of  such  discretion,  will  not  ipso  facto 
render  the  grant  of  power  void,  as  being  an 
effort  to  confer  arbitrary  power,  but  will  be 
treated  as  authorizing  the  municipal  authori- 
ties to  exercise  a  reasonable  discretion  in  the 
grant  or  refusal  of  such  licenses. 

[See  note  at  end  of  this  case.] 

3.  Same. 

After  the  thirteenth  section  of  the  act  ap- 
proved August  19,  1912  (Acts  1912,  pp.  562, 
573),  had  provided  that  the  keepers  of  notels, 
lodging  houses,  and  rooming  houses  in  Atlan- 
ta should  apply  to  the  mayor  and  general 
council  for  a  license,  which  might  be  granted 
or  refused  in  the  discretion  of  that  body,  if 
by  the  further  provision  that  "their  action  in 
the  premises  shall  be  final"  it  was  intended 
to  confer  arbitrary  power  upon  the  mayor 
and  general  council,  by  declaring  that  even 
for  an  arbitrary  or  capricious  use  of  such 
power  there  could  be  no  resort  to  the  courts 
lor  relief,  it  would  be  violative  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  and  also  of  the  clause  of  the 
state  constitution  which  declares  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  except  by  due  process  of  law.  If 
it  be  construed  to  mean  that  the  municipal 
officers  can  use  a  reasonable  administrative 
discretion  in  regard  to  the  granting  or  re- 
fusing of  the  licenses  mentioned  (which  are 
licenses  under  the  police  power),  and  that 
their  action  shall  be  final  in  the  sense  that 
no  appeal  lies  to  any  other  body  or  court 
for  the  purpose  of  reviewing  their  action,  the 
provision  will  not  be  violative  of  the  clauses 
of  the  state  and  federal  constitutions  men- 
tioned. 

Applying  the  rule  that  where  an  act  of 
the  legislatures  is  susceptible  of  two  con- 
structions, under  one  of  which  it  would  be 
unconstitutional  and  under  the  other  consti- 
tutional the  latter  is  to  be  preferred,  the 
construction  last  hypothetically  stated  in  the 
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preceding  head&ote  will  be  placed  upon  the 
clause  of  the  act  under  coneideration. 
[See  note  at  end  ol  thia  case.] 

4.  lajumotioiia     —     Asaiaat     Criaaiaal 
Proseontioii. 

While  ae  a  general  rule  a  court  of  equity 
(or  one  exercising  equitable  jurisdiction)  will 
not  eujoin  a  proceeding  before  a  recorder  of 
a  city,  Instituted  for  the  purpose  of  punish- 
ing the  violation  of  a  penal  ordinance,  yet 
in  certain  cases  a  court  having  equitable 
jurisdiction  may  intervene  to  protect  prop- 
erty or  property  rights  from  irreparable  dun- 
age  by  wrongful  conduct  of  municipal  offi- 
cers, although  repeated  prosecutions  in  the 
recorder's  court,  or  threats  thereof,  may  be 
used  as  a  means  of  consummating  the  wrong. 

[See  10  Ann.  Caa.  760;  19  Ann.  Cas.  459; 
35  Am.  St.  Rep.  677.] 

5.  Petition  Held  Bullleient. 

The  allegations  of  the  petition  in  this  case 
were  sufficient  to  withstand  a  general  de- 
murrer, which  admits  the  facts  alleged;  and 
it  was  error  to  sustain  the  demurrer  and 
dismiss  the  petition. 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Fulton  county: 
Pendlkton,  Judge. 

Action  for  injunction.  Helen  Cutsinger, 
plaintiff,  and  City  of  Atlanta  et  al.,  defend- 
ants. Judgment  for  defendants.  Plaintiff 
brings  error.    Revdsd>. 

[566]  Helen  Cutsinger,  who  alleged  that 
she  was  a  citizen  of  the  United  States,  and 
of  Fulton  County,  Georgia,  filed  her  petition 
against  the  City  of  Atlanta,  the  chief  of 
police  of  that  city,  the  recorder,  the  mayor, 
aldermen,  and  members  of  council,  alleging 
in  substance  as  follows:  On  and  prior  to 
October  7,  1912,  the  City  of  Atlanta  [657] 
had  permitted  a  rooming  house  or  lodging 
house  to  be  conducted  at  number  115 1  De- 
catur street.  Being  physically  unable,  at 
that  time,  to  conduct  it  herself,  ahe  employed 
one  Harding  to  conduct  it  for  her.  On  the 
date  mentioned  Harding  applied  for  and  ob^ 
tained  a  license  to  operate  the  business  and 
conduct  it  for  the  plaintiff  until  she  was  able 
to  take  charge  of  it  for  herself.  Early  in 
January,  1918,  having  resumed  the  conduct 
of  her  own  business,  the  plaintiff  applied  to 
the  city  clerk  for  a  license,  tendering  him 
$6.25,  the  amount  due  for  one  quarter,  in 
accordance  with  the  tax  ordinance  of  the 
city.  The  clerk  declined  to  receive  the  tender 
or  issue  the  license,  stating  that  she  would 
be  compelled  to  file  a  written  application 
therefor.  While  not  conceding  the  right  of 
the  mayor  and  genera]  council  to  pass  upon 
such  applications  as  to  a  business  of  this 
character,  which  was  a  useful  and  lawful 
business,  or  to  deny  her  a  license,  yet,  in 
order  to  be  in  harmony  with  the  defendants 


if  possible,  she   filed  an   application  for  a 
license  to  operate  a  lodging  house  for  men 
only  at  the  place  named.    Pending  this  appli- 
cation she  was  advised  by  the  ehief  of  police, 
through  her  counsel,  that  *'no  case  would  be 
made  against  her"  for  conducting  the  busi- 
ness   until   after   the   application   had   been 
passed  on,  and  then  only  if  it  should  be  re- 
fused.    She  ^accordingly  proceeded  with  the 
conduct  of   her   business   until   a   few   days 
before  the   filing  of  the  petition,  when   she 
was  notified  by  a  police  officer,  who  stated 
that  he  was  acting  under  the  direction  of  the 
chief  of  police,  that  her  application  had  been 
refused  and  she  would  be  oompelled  to  close, 
and  would  not  be  allowed  longer  to  operate 
her  lodging  house,  that  if  she  attempted  to 
do  so  she  would  be  charged  with  the  com- 
mission of  a  violation  of  the  municipal  ordi- 
nance of  the  city  against  doing  business  with- 
out a  license,  that  her  employees  would  be 
arrested,  and  that  she  would  be  carried  before 
the  recorder  and  tried  and  punished  by  fine 
or  imprisonment,  and  that  other  cases  would 
be  instituted  against  her  from  day  to  day 
until  she  closed  her  lodging  house.     During 
all  the-  time  in  which  she  has  been  engaged 
in  the  buainess  she  has  been  conducting  an 
orderly  place,  catering  to  white  male  trade 
only,  and  strictly  complying  with  the  laws 
of  the  State  and  the  ordinances  of  the  city, 
and  seeking  to  earn  an  honest  living  by  the 
proper  pursuit  of  a  legitimate  line  of  busi- 
ness.     She    has    been    persecuted,    harassed, 
humiliated,  and  damaged  by' the  chief  of  po- 
lice by  continually  "flooding''  her  place  of 
business  with  police  officers  and  plain-clothes 
[558}  detectives,  without  any  search-warrant 
or  other  legal  authority.    By  reason  of  these 
continued  raids  the  business  and  patronage 
of  her  lodging  house  has  been  considerably 
and  materially  diminished,  and  her  rcA'enue 
has  been  much  reduced.    She  eaters  to  a  class 
of  '^country  white  male  trade,"  and  the  poorer 
classes  of  white  men,  many  of  whom  pay  only 
twenty-five   cents   for  a   bed  or   cot.     Such 
men  are  easily  intimidated  and  alarmed  at 
police  raids  and   illegal  searches,  and  they 
either  leave  or  do  not  return  to  her  place  of 
buainess;    and   she  is   also  humiliated,   dis- 
graced, and  mortified  by  such  continued  ille- 
gal and  unwarranted  action  on  the  part  of 
the  police  officers  under  the  direction  of  the 
chief.    She  has  had  as  many  as  ten  policemen 
in  her  bouse  at  one  time.    A  squad  of  "plain- 
clothes men"  will  suddenly  enter  her  house; 
the  officer  in  command  will  take  charge  of 
the  front  door,  the  only  place  of  exit,  and^ 
will  send  his  force  from  room  to  room  search- 
ing  the   house.      These   police    squads    have 
taken  posnession  of  her  lodging-house  register 
and-  have  gone  from  room  to  room  and  asked 
the  occupant  of  each  bed  or  room  his  name, 
waking  them  if  necessary)  and  seeing  if  they 
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were  in  the  proper  room,  and  if  their  namea 
corresponded  to  the  names  on  the  register.  To 
the  best  of  her  knowledge  and  belief,  at  none 
of  these  times  has  there  been  any  warrant  of 
any  kind  or  character  for  such  action.  She 
has  protested  against  these  raids,  but  has 
been  advised  that  she  had  better  submit  with< 
out  comment  and  allow  such  persecution,  as 
it  would  be  necessary  for  her  to  have  the 
permission  of  the  chief  of  police  in  order  to 
procure  her  license,  and  that  he  would  oppose 
her  obtaining  the  license  if  she  did  not  sub- 
mit. She  filed  her  application  for  the  license 
on  January  3,  1913,  but  the  council  did  not 
refuse  it  until  March  6  following.  During 
that  period  her  place  of  business  has  been 
under  constant  police  surveillance  and  sub- 
ject to  frequent  raids,  and  at  no  time  has 
there  been  a  single  complaint  of  any  violation 
of  any  City,  State,  or  Federal  law  by  her  or 
any  occupant  or  patron  of  her  lodging  house. 
Although  she  has  conducted  her  business  at 
the  place  mentioned  for  months,  and  in  abso- 
lute compliance  with  the  law  and  all  police 
regulations,  and  has  submitted  to  the  police 
raids  mentioned,  nevertheless  she  is  advised 
by  a  representative  of  the  chief  of  police 
that  she  must  close  her  place  of  business  and 
yield  her  right  to  make  an  honest  living, 
"unless  she  meekly  submits  to  the  will  ef 
the  chief  of  police,  J.  L.  Beavers,  who,  peti- 
tioner believes,  [559]  is  responjsible  for  the 
denial  of  her  application  for  license  by  the 
mayor  and  general  council  of  the  City  of 
Atlanta."  Her  lodging  house  is  located  near 
to  the  police  headquarters  and  within  two 
blocks  of  the  call-oMce  of  the  police  depart- 
ment. On  March  23,  1913,  the  chief  of  police 
went  in  person  to  her  place  of  business,  took 
charge  of  her  register,  instructed  an  officer 
who  accompanied  him  to  take  the  names  of 
men  who  had  registered  therein,  ordered  her 
to  allow  no  one  else  to  register,  and  to  close 
up  her  house,  and  served  her  with  a  copy 
of  charges  to  appear  at  the  recorder's  court 
for  violating  the  rooming-house  ordinance.  A 
case  was  docketed  against  her,  which  is  now 
pending.  "Your  petitioner  is  advised  and  be- 
lieves that  said  chief  Beavers,  although  he 
knew  that  he  had  used  every  endeavor  pos- 
sible to  find  your  petitioner  violating  some 
law  or  ordinance,  and  had  failed,  yet  wrote 
the  police  committee  of  the  general  council,' 
to  whom  this  application  was  referred,  and 
recommended  to  them  that  the  application 
of  petitioner  be  denied."  The  action  of  the 
chief  of  police  in  making  this  case  and  in 
threatening  to  make  other  cases  from  day  to 
day  is  based  upon  an  amendment  to  the  char- 
ter of  the  City  of  Atlanta,  enacted  by  the 
legislature  in  1912  (Acts  1012,  p.  573,  sec. 
13),  which  reads  as  follows:  "That  the 
Mayor  and  General  Council  be  and  they  are 
hereby  authorized  to  regulate  hotels,  lodging 


bouses,  dance  halls,  rooming  houses,  and  sim- 
ilar places,  and  they  are  further  authorized 
and  empowered,  by  ordinance,  to  require  all 
person  or  persons  owning  or  operating  such 
hotels,  houses,  or  halls  to  apply  for  a  license 
for  the  operation  of  same,  and  such  license 
may  be  granted  or  refused  in  the  discretion 
of  the  Mayor  and  General  Council,  and  their 
action  in  the  premises  shall  be  final.  For  a 
violation  of  such  ordinance  or  the  operation 
without  a  license  granted,  as  herein  provided, 
any  person  or  persons  adjudged  guilty  thereof 
in  the  Recorder's  Court  shall  be  subject  to 
a  sentence  to  pay  a  fine  of  not  exceeding  five 
hundred  dollars,  or  to  work  on  the  public 
works  of  the  city  for  not  exceeding  thirty 
days,  either  or  both  in  the  discretion  of  the 
recorder."  Under  this  the  mayor  and  general 
council  adopted  an  ordinance  the  first  section 
of  which  reads  as  follows:  "Be  it  ordained 
by  the  Mayor  and  General  Council,  that  any 
person,  firm,  or  corporation  desiring  to  open 
or  operate  a  hotel,  lodging  house,  dance  hall, 
rooming  house,  or  similar  place  shall,  before 
opening  or  operating  such  house  or  place,  file 
a  petition  for  a  license,  addressed  to  the 
Mavor  and  General  Council.  If  said  license 
is  granted,  then  the  City  Clerk  is  authorized 
[660]  to  issue  and  receipt  for  a  business 
license  for  such  house;  but  if  such  license  is 
refused,  then  such  business  license  shall  not 
be  issued,  and  -it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  to  operate  such 
house  or  place."  The  second  section  imposed 
a  penalty  upon  "any  person,  firm,  or  corpora- 
tion owning  or  operating  any  hotel,  lodging 
house,  dance  hall,  rooming  house,  or  similar 
place,  without  being  granted  a  license  there- 
for by  action  of  the  mayor  and  general  coun- 
cil." Under  this  ordinance  the  defendants 
are  now  seeking  to  close  her  house,  stop  her 
business,  and  involve  her  In  a  multiplicity  of 
criminal  prosecutions.  The  application  which 
she  filed  was  referred  to  a  subcommittee  of 
the  general  council,  known  as  the  police  com- 
mittee, though  without  notice  to  her.  She  is 
advised  and  believes  that  the  chief  of  police, 
"by  private  official  letter"  to  the  chairman 
of  the  police  committee,  without  notice  to 
her,  undertook  to  prejudice  the  chairman  and 
other  members  ol  the  police  committee,  and 
through  their  report  the  mayor  and  general 
council,  against  granting  the  application  of 
the  plaintiff,  and,  to  the  best  of  her  knowl- 
edge and  belief,  undertook  privately  in  per- 
sonal conversation  to  influence  the  members 
of  the  police  committee  to  make  an  adverse 
report  upon  her  application,  without  giving 
her  the  privilege  of  knowing  the  reasons  as- 
signed for  such  action  on  the  part  of  the 
committee,  or  an  opportunity  to  be  heard 
upon  them  and  to  reply  thereto.  At  one  time 
her.  counsel  happened  to  be  present  at  a 
meeting  of  the  committee  and  spoke  to  them 
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in  relation  to  her  application,  but  she  is  not 
advised  as  to  whether  the  committee  had 
passed  adversely  upon  it  at  that  time  or  not. 
At  that  particular  meeting  the  chief  of  police 
waj9  present,  but  offered  no  public  objection 
to  the  application,  and  no  notice  was  given 
or  opportunity  for  her  or  her  counsel  to  an- 
swer any  objection  at  that  meeting.  The  en- 
try upon  the  application  shows  an  adverse 
report  by  the  committee,  dated  January  20, 
but  it  was  not  passed  upon  by  the  council 
until  March  6.  She  is  advised  and  believes 
"that  said  police  committee  met  in  secret 
session  about  half  an  hour  before  the  meeting 
of  the  general  council,  and,  upon  the  informa- 
tion, not  under  oath,  of  the  said  chief  Beav- 
ers, adversed  or  passed  unfavorably  upon  the 
petition  or  application."  The  action  of  the 
general  council  followed  the  recommendation 
of  the  police  committee,  without  uny  investi? 
gation  on  the  part  of  the  general  council; 
and  under  the  ordinances  of  the  city  'she 
would  not  have  been  permitted  to  be  present 
and  to  have  discussed  the  merits  of  [561] 
her  application,  and  the  only  method  of 
reaching  the  city  government  was  through 
its  police  committee.  She  is  a  woman  of 
mature  years,  now  past  middle  life.  On  ac- 
count of  her  great  weight  (two  hundred  and 
eighty-six  pounds),  and  on  account  of  her 
having  undergone  several  surgical  operations, 
she  is  unable  to  do  manual  labor  or  remain 
long  standing  upon  her  feet.  She  is  fa- 
miliar with  the  lodging-house  business,  and 
it  is  practically  the  only  business  with  which 
she  is  familiar  and  which  she  is  physically 
able  to  carry  on.  She  has  built  up  a  suffi" 
cient  business  to  support  herself  reasonably, 
and  the  name  and  good  will  of  her  business 
at  the  location  mentioned  is  an  intangible 
but  valuable  asset.  There  can  be  no  reason 
for  any  denial  of  a  license  to  operate  a  lodg- 
ing house  at  this  location.  The  place  is 
located  on  the  second  floor  of  a  building,  with 
a  stairway  entrance  to  the  street,  and  affects 
and  injures  no  one;  but  the  location  is  one 
where  a  hotel  or  lodging  house  of  a  cheap 
character  ia  needed  to  accommodate  a  class 
of  poor  laboring  men  working  in  that  locality, 
and  men  from  the  country  who  have  come 
to  town  for  the  sale  of  their  goods  and  the 
purchase  of  merchandise.  The  business  was 
in  operation  at  the  time  of  the  passage  of 
the  ordinance  above  mentioned,  and  the  plain- 
tiff had  made  large  investments  in  furniture, 
in  papering  and  painting  of  walls  and  wood- 
work, in  carpeting  of  floors,  halls,  and  steps, 
and  in  the  installation  of  gas  and  electric 
fixtures  and  equipment.  Practically  all  of 
thia  expenditure  will  be  lost  if  she  is  com- 
pelled to  cease  doing  business,  as  well  a^  the 
name  and  good  will  of  her  business.  '*Peti' 
tioner  is  advised  and  believes,  that,  owing  to 
the  antagonistic  attitude  of  the  chief  of  po- 


lice toward  her,  she  will  not  be  allowed  by 
the  mayor  and  general  council  of  the  City  of 
Atlanta  to  have  any  license  to  operate  a 
lodging  house  at  any  other  point  available 
to  her  in  the  City  of  Atlanta,  and  that  her 
rights  and  her  experience  in  the  lodging- 
house  business  are  forever  lost  to  her,  as  far 
as  being  able  to  use  the  same  in  the  City  of 
Atlanta."  The  patronage  of  a  lodging  house 
is  affected  by  so  many  considerations  that 
it  is  impossible  to  estimate  the  damages 
which  would  result  from  a  destruction  of  the 
business.  To  press  the  proceeding  in  the 
recorder's  court  would  expose  lier  to  humilia- 
tion, embarrassment,  expense,  and  possibly 
to  temporary  confinement,  should  it  become 
necessary  for  her  to  have  the  action  of  the 
recorder  reviewed  by  certiorari;  and  this 
might  continue  for  months  before  the  case 
could  be  heard.  The  [562]  plaintiff,  having 
no  real  estate,  and  not  being  allowed  to  con- 
tinue her  business,  could  in  all  probability 
procure  no  bondsman,  but  would  be  compelled 
to  languish  in  jail,  and  in  the  meantime  her 
property,  her  business,  would  be  destroyed; 
and  even  though  she  should  ultimately  win, 
the  victory  would  be  an  empty  one,  and  she 
would  be  discharged  from  jail  without  a  ves- 
tige of  property  left.  The  multiplicity  of  the 
threatened  quasi  criminal  cases  would  bank- 
rupt her  in  the  payment  of  counsel  fees  and 
other  expenses.  '*Such  action  amounts  to 
nothing  more  or  less  than  absolute  confisca- 
tion of  the  property  of  petitioner  and  her 
utter  ruin  financially  and  in  a  general  busi- 
ness in  the  said  City  of  Atlanta."  She  will 
therefore  be  irreparably  damaged,  and  have 
no  legal  remedy  or  redress.  "Your  petitioner 
shows  that  said  criminal  prosecutions  now 
threatened  to  be  continued  are  obviously 
nothing  but  a  circuitous  method  of  depriving 
petitioner  of  her  property  and  property  rights 
in  said  business,  and  are  notliing  more  than 
an  attempt  by  the  municipal  authorities  of 
the  city  of  Atlanta,  under  the  pretense  of 
seeking  the  good  of  the  portion  of  society 
entrusted  to  their  supervision,  are  in  fact 
attacking  the  vested  rights,  property  rights, 
of  your  petitioner."  The  threatened  repeated 
prosecutions,  under  color  of  municipal  ordi- 
nances, if  not  prevented,  will  practically  de- 
stroy her  vested  property  rights;  "and  said 
criminal  prosecutions  are  a  wresting  of  the 
criminal  side  of  the  law  from  its  legitimate 
purpose,  in  matters  to  which  they  do  not 
properly  apply,  and  are  used  merely  as  a 
cloiak  to  hide  the  effort  to  prevent  petitioner 
from  engaging  in  her  useful  and  lawful  occu- 
pation.'' The.  act  of  the  legislature  above 
quoted  is  unconstitutional  as  being  in  viola- 
tion of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States  (Civil  Code 
(1910)  §  6700),  in  that  it  attempts  to  vest 
in  the  mayor  and  general  council  the  arbi- 
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trary  right  to  abridge  the  privilege  of  the 
plaintiff  to  do  business,  and  thus  denies  to 
her  due  process  of  law  and  the  equal  protec- 
tion of  the  laws.  The  ordinance  is  unconsti- 
tutional for  the  same  reason;  as  is  also  the 
action  of  the  mayor  and  council.  The  act 
of  the  legislature  and  the  ordinance  based 
upon  it  are  also  in  conflict  with  the  provi* 
•ion  of  the  State  constitution  which  declares 
that  ^'Protection  to  person  and  property  is 
the  paramount  duty  of  government,  and  shall 
be  impartial  and  complete"  (Civil  Code 
(1910)  §  6858).  They  also  violate  the  pro- 
vision of  the  State  constitution  that  "no 
person  shall  be  deprived  [563]  of  life,  liberty, 
or  property,  except  by  due  process  of  law" 
(Civil  Code  (1910)  §  6369).  The  act  of  the 
legislature  and  the  ordinance  are  unreasona- 
ble, and  seek  to  invest  the  mayor  and  general 
council  with  arbitrary  power,  with  no  rule  or 
regulation  to  guide  it,  or  to  prescribe  terms 
for  its  exercise,  or  put  any  limitation  upon 
it,  and  without  prescribing  any  terms  or  con- 
ditions upon  which  a  permit  or  license  can 
be  obtained,  or  allowing  any  appeal  from  the 
decision  of  the  general  council,  or  prescrib- 
ing any  rules  of  procedure.  Even  if  discre- 
tion is  lodged  in  the  municipal  authorities, 
it  has  not  been  fairly  administered,  but  has 
been  arbitrarily  and  grossly  abuBed,  amount- 
ing to  a  discrimination  against  her  and  an 
oppression  of  her  as  a  citizen,  and  it  is  being 
capriciously  exercised  in  an  arbitrary  man- 
ner. In  fact  the  abuse  of  discretion  amounts 
to  a  failure  to  exercise  municipal  discretion, 
and  to  an  arbitrary  undertaking  to  exercise 
unlimited  power,  without  recognition  of  the 
rights  of  the  plaintiff,  and  without  giving  to 
her  an  opportunity  to  be  heard  in  her  own 
behalf.  She  is  willing  to  submit  to  any  rea- 
sonable regulations  that  do  not  amount  to 
a  prohibition  or  a  confiscation  of  her  property 
and  civil  rights,  and  she  offers  to  submit  to 
any  reasonable  rule  and  regulations  the  court 
may  impose.  She  prays  that  an  injunction 
be  granted  to  prevent  the  defendants  from  in- 
terfering with  the  operation  of  her  business, 
or  proceeding  with  quasi  criminal  prosecu- 
tions against  her. 

The  defendants  demurred  to  the  petition, 
on  the  grounds  that  no  cause  of  action  was 
set  out;  that  it  undertook  to  enjoin  a  crimi- 
nal prosecution  by  equitable  procedure;  that 
it  appeared  that  the  city  was  authorized  to 
grant  or  reject  the  application  for  license  and 
that  it  had  rejected  the  same,  and  no  injunc- 
tion should  be  granted  against  the  further 
prosecution  of  the  plaintiff;  and  that  no 
grounds  of  equitable  interference  are  set  out. 
The  demurrer  was  sustained,  and  the  plain- 
tiff excepted. 

William  M.  Smith  for  plaintiff  in  error. 
James  L.  Mayson  and  William  D,  Ellit  Jr^ 
for  defendants  in  error. 


Lumpkin,  J.  {after  stating  the  faetM.) — 
1.  The  police  power  to  grant  licenses  by 
which  one  person  can  conduct  a  certain  busi* 
ness  and  another  cannot,  or  by  which  a  busi- 
ness may  be  conducted  at  a  certain  place  and 
not  at  another,  necessarily  involves  some  dis- 
crimination for  the  public  welfare.  Such  li- 
censes have  been  broadly  grouped  into  four 
classes:  (1)  [564]  Where  promiscuous  or 
indiscriminate  freedom  to  act  will  disturb 
public  order  or  interfere  with  the  common 
use  of  public  places.  A  type  of  this  class 
is  in  regard  to  permitting  the  use  of  the 
public  streets  for  parades  or  processions, 
which  may  impede  public  traffic  or  cause 
serious  collisions  if  all  be  allowed  the  privi- 
lege; or  the  granting  of  permission  to  a  street 
railway  to  lay  its  tracks  in  a  street,  which 
does  hot  require  the  same  permission  to  be 
granted  to  all  other  similar  companies  to 
the  exclusion  or  injury  of  the  general  public. 
(2)'  Where  an  occupation  is  offensive  to 
comfort  or  endangers  public  safety,  it  may 
be  so  restricted  as  to  locality  or  the  manner 
in  which  it  shall  be  conducted  as  not  to 
cause  injury.  Chemical  factories  and  slaugh- 
ter-houses fiurnish  examples  of  this  class. 
(3)  In  some  occupations  the  lack  of  personal 
qualiflcations  or  competence  causes  the  danger 
to  the  public,  and  requires  to  be  guarded 
against.  Doctors,  dentists,  and  plumbers 
are  illustrations  of  this  class.  (4)  Some 
occupations  are  held  to  be  such  as  to  involve 
danger  to  the  public  peace,  order,  or  morality, 
and  therefore  to  be  proper  subjects  for  regu- 
lation or  licensing  so  as  to  prevent  injury 
to  the  public.  This  is  sometimes  done  by 
regulating  the  manner  in  which  the  business 
shall  be  conducted,  and  sometimes  bv  means 
of  a  license  law,  so  as  to  see  that  the  business 
does  not  fall  into  the  hands  of  persons  of 
such  evil  character  or  reputation  as  might 
cause  harm  to  the  public.  Pawnbrc^ers  and 
junkdealers  illustrate  this  class,  where  the 
grant  of  a  license  to  a  lawbreaker  or  thief 
might  open  the  door  to  making  the  place  one 
for  the  reception  of  stolen  goods.  In  the 
first  two  classes  the  basis  of  distinction  is 
objective,  that  is,  based  on  the  nature  or 
character  of  the  business;  in  the  last  two 
they  two  relate  rather  to  the  person.  Freund 
on  Police  Power,  §  639.  This  classification, 
and  these  illustrations,  not  declared  to  be 
exhaustive,  refer  to  the  police  power  general- 
ly, and  not  particularly  to  that  granted  to 
towns  or  cities. 

In  the  growth  of  municipalities,  where  the 
population  becomes  dense,  and  new  relations 
and  new  dangers  arise,  for  the  common  wel- 
fare and  protection  more  extensive  power  to 
cope  with  the  new  situation  becomes  neces* 
sary, — power  to  prohibit  certain  evils  and 
to  meet  certain  danger^.  Hence  arises  the 
grant  of  power  to  regnlctte,  jjrohibit,  or  li- 
cence certikin  businesses  within  the  municipal 
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limits  (in  tbe  proper  Bense  of  the  word 
license/'  as  distinguished  from  the  imposi- 
tion of  a  license  tax  for  revenue).  The  au^ 
thorities  [505]  recognize  some  businesses  as 
proper  subjects  of  police  licenses,  but  doubt 
or  deny  whether  others  can  be  declared  to  be 
illegal  unless  permitted.  We  need  not  discuss 
the  difference.  Suffice  it  to  say  that  the 
keeping  of  lodging  houses  or  rooming  houses 
is  a  business  so  far  affecting  the  public  inter- 
est as  to  authorize  the  grant  of  legislative 
authority  for  its  regulation  and  licensing,  in 
order  to  see  that  such  houses  do  not  become 
places  for  the  practice  of  vice  or  crime  or 
menaces  to  the  public  welfare.  Munn  v. 
Illinois,  04  U.  S.  113,  120,  24  U.  S.  (L.  ed.) 
77,  85;  Bostwick  ▼.  Stote,  47  Ark.  126,  14 
8.  W.  476. 

2.  In  regard  to  conferring  upon  eity  of- 
ficials a  diseretionary  power  to  grant  or  re- 
fnse  licenses  in  those  cases  which  are  proper 
subjects  of  police  licenses,  there  are  two 
lines  of  authority.  One  holds  that  there 
should  be  some  uniform  rule  of  action  pre- 
scribed, governing  the  exercise  of  the  discre- 
tion; and  that  the  conference  of  a  general 
discretion  without  this,  at  least  as  to  ocoa- 
pations  not  subject  to  be  wholly  prohibited, 
is  invalid  as  conferring  arbitrary  power. 
Montgomery  v.  West,  149  Ala.  311,  42  So. 
3000,  123  Am.  St.  Rep.  33,  9  Ii.R.A.(N.S.) 
650,  13  Ann.  Cas.  651.  The  other  class  of 
decisions  holds,  that,  as  it  is  sometime^ 
difficult  for  the  legislature  in  advance  to 
prescribe  all  of  the  conditions  upon  which 
the  license  shall  be  issued,  it  is  competent 
for  them  to  confer  upon  a  municipal  coimcil 
the  power  in  general  terms,  it  not  being  pre- 
sumed that  this  is  intended  to  confer  power 
to  act  arbitrarily,  or  thut  the  authorities 
will  so  act.  2  Dill.  Mun.  Corp.  (5th  ed.) 
§  598  and  citations.  In  some  of  the  cases  the 
ordinances  under  consideration  appear  to 
have  been  adopted  by  virtue  of  what  is  called 
the  general  welfare  clause  in  municipal 
charters,  and  the  discussions  were  based  on 
the  general  requirements  that  municipal  ordi- 
nances must  be  reasonable.  In  others  the 
direct  question  of  the  constitutionality  of 
such  ordinances  or  acts  was  passed  upon. 

Judge  Dillon  says:  ''Where  the  legisla- 
ture, in  terms,  confers  upon  a  munieipal  cor- 
poration the  power  to  pass  ordinances  of  a 
specific  and  defined  character,  if  tbe  power 
thus  delegated  be  not  in  conflict  with  the 
constitution,  an  ordinance  passed  pursuant 
thereto  cannot  be  impeached  as  invalid  be- 
cause it  would  have  been  regarded  as  un- 
reasonable if  it  had  been  passed  under  the 
incidental  power  of  the  corporation,  or  under 
a  grant  of  power  general  in  its  nature.  In 
other  words,  what  the'  legislature  distinctly 
[566]  says  may  be  done  cannot  be  set  aside 
by  the  courts  because  they  maiy  deem  it  to 


be  unreasonable  or  against  sound  policy.  But 
where  the  power  to  legislate  on  a  given  sub- 
ject is  conferred,  and  the  mode  of  its  exer- 
cise is  not  prescribed,  then  the  ordinance 
passed  in  pursuance  thereof  most  be  a  rea- 
sonable exercise  of  the  power,  or  it  will  be 
pronounced  invalid.''  2  Dill.  Mun.  Corp. 
<5th  ed.)  $  600.  Some  occupations  are  of 
such  a  character  that  they  may  be  prohibited 
altogether.  The  one  most  frequently  before 
the  courts  is  that  of  selling  intoxicating 
liquors.  There  are  other  occupations  which 
cannot  be  prohibited,  though  they  may  be 
regulated.  2  Dill.  Mun.  Corp.  (5th  ed.)  § 
666.  So  there  are  certain  things  whic^  a 
person  has  no  inherent  right  to  do,  such  as 
using  the  public  Streets  or  places  for  pur- 
poses other  than  their  normal  use.  Some  of 
the  decisions,  in  upholding  the  grant  of  gen- 
eral discretionary  powers,  have  taken  note 
of  the  distinotiott  between  things  which 
might  be  prohibited,  and  those  which  could 
not  be.     But  others  have  not  done  so. 

In  the  case  at  bar,  the  business  of  keeping 
lodging  houses  is  a  legitimate  business.  The 
power  to  regulate  and  license  it  is  conferred 
by  express  legislation.  The  question  there- 
fore arises  upon  the  validity  of  the  act  of 
the  legislature.  In  Buffalo  v.  Hill;  79  App. 
Div.  402,  79  N.  Y.  S.  449,  and  ordinance  was 
adopted  under  a  charter  power  to  regulate 
and  license  the  sale  of  meats.  The  ordinance 
provided  for  the  issuance  of  a  license  by 
the  mayor  upon  direction  of  the  council  after 
a  two- thirds  vote.  Spring,  J.,  in  delivering 
the  opinion  of  the  court,  said:  "The  right 
of  the  individual  to  carry  on  any  gainful, 
lawful  occupation  without  municipal  inter- 
ference unless  conducted  in  a  manner  detri- 
mental to  the  public  is  guaranteed  to  him  as 
one  of  his  inalienable  prerogatives.  Cn  the 
other  hand,  the  right  of  the  legislature,  and 
by  its  delegation  the  municipality,  to  enact 
laws  or  ordinances  for  the  preservation  of 
the  public  healthy  even  though  individual 
loss  results,  is  a  necessary  power  incident 
to  the  government  of  cities.  The  maxim 
salus  populi  lex  suprema  est  is  more  than 
a  mere  sentiment,  and  has  become  one  of 
the'  props  of  the  police  power,  an  elastic 
mantle' whose  ample  folds  cover  much  munici- 
pal legislation  which  finds  no  other  justifica- 
tion. Between  these  two  clashing  principles 
it  is  often  difficult  to  determine  when  the 
action  of  the  municipality  transcends  its 
powers  and  trangresses  upon  [667]  the 
rights  of  the  individual."  And  see  Davis  v. 
Massachusetts,  167  U.  S.  43,  17  S.  Ct.  731, 
42  U.  S.  ^L.  ed.)  71  (an  ordinance  prohibit- 
ing the  making  of  any  public  address  upon 
public  grounds,  except  in  accordance  with  a 
permit  Ifrom  the  mayor) ;  Wilson  v.  Eureka 
City,  173  U.  S.  32,  19  S.  Ct.  317,  43  U.  S. 
{It.  ed.)   603  (a  prohibition  against  moving 
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any  frame  building  over  any  of  the  public 
streets  or  squares,  without  the  written  per- 
mission of  the  mayor) ;  Gundling  v.  Chicago, 
177  U.  S.  183,  20  S.  Ct.  633,  44  U.  S.  (L.  ed.) 
725  (an  ordinance  requiring  certain  things 
to  be  done  in  regard  to  an  application  for 
a  license  to  sell  cigarettes;  and  providing 
that  *'if  the  mayor  shall  be  satisfied  that  the 
persons  before  mentioned  are  of  good  charac- 
ter and  reputation  and  are  suitable  persons 
to  be  entrusted  with  the  sale  of  cigarettes, 
he  shall  issue  a  license") ;  Reetz  v.  Michigan, 
188  U.  S.  505,  23  S.  Ct.  390,  47  U.  S.  (L.  ed.) 
563  (an  act  providing  for  the  determining 
by  a  board  of  registration  of  the  qualification 
of  persons  seeking  to  practice  medicine) ; 
Fischer  v.  St.  Louis,  104  U.  S.  361,  24  S.  Gt. 
673,  48  U.  S.  (L.  ed.)  1018  (an  ordinance 
prohibiting  the  maintaining  of  a  dairy  and 
cow  stable  in  the  city,  without  having  first 
obtained  permission  so  to  do  from  the  mu- 
nicipal assembly;  which  ordinance  wad  au- 
thorized by  a  statute  declaring  that  the 
mayor  and  assembly  were  authorized  to  pro- 
hibit the  erection  of  cow  stables  and  dairies 
within  prescribed  limits  and  to  remove  and 
regulate  the  same) ;  New  York  v.  Van  De 
Carr,  199  U.  S.  652,  26  S.  Ct.  144,  50  U.  S. 
(L.  ed.)  »305  (a  section  of  the  sanitary  code 
of  New  York,  providing  that  no  milk  should 
be  received,  held,  or  kept,  either  for  sale  or 
delivery,  without  a  permit  in  writing  from 
the  board  of  health,  and  subject  to  the  con- 
ditions thereof,  and  declaring  a  violation  of 
the  section  to  be  a  misdemeanor).  From 
these  decisions  it  will  appear  that  the  Su- 
preme Court  of  the  United  States  has  held 
that  the  conferring  of  discretionary  power 
to  grant  or  refuse  licenses,  in  occupations 
subject  to  police  licenses,  is  not  per  se  in 
violation  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  on  the 
ground  that  the  exact  termd  on  which  the 
discretion  is  to  be  exercised  are  not  pre- 
scribed. In  some  of  these  cases  the  occupa- 
tion or  act  involved  was  such  as  might  have 
been  prohibited  altogether,  but  that  fact  was 
not  always  relied  on  in  the  decisions.  In 
the  last  case  cited,  however,  the  business 
under  consideration  was  that  of  selling  milk,' 
which  was  not  of  the  character  menti<med. 
The  decisions  of  that  h^;h  court  are  binding 
as  to  the  [568]  Federal  constitution;  and  we 
think  that  in  the  present  instance  it  is  better 
to  follow  them  in  construing  the  similar  "due- 
process  clause"  of  our  State  constitution. 
Whether  it  would  not  be  fairer  and  more 
just,  as  far  as  practicable,  to  prescribe  in 
advance  the  requisites  for  obtaining  a  license, 
so  that  they  mavt  be  known,  to  one  desiring 
to  apply,  is  not  the  question.  We  are  here 
dealing  with  a  direct  act  of  the  legislature 
and  its  constitutionality.  Is  this  power  an 
arbitrary  and  unlimited  one!    Arbitrary  and 


absolute  power  in  municipal  officers  over  per- 
sons and  property  is  not  an  American  insti- 
tution; nor  is  it  consonant  with  constitution- 
al government.  In  the  celebrated  case  of 
Yick  Wo  V.  Hopkins,  118  U.  S.  356,  369,  6 
S.  Ct.  1064,  30  U.  S.  (L.  ed.)  220,  226,  Mr. 
Justice  Matthews  said:  ''When  we  consider 
the  nature  and  the  theory  of  our  institu- 
tions of  government,  the  principles  upon 
which  they  are  supposed  to  rest,  and  review 
the  history  of  their  development,  we  are 
constrained  to  conclude  that  they  do  not 
mean  to  leave  room  for  the  play  and  action 
of  purely  personal  and  arbitrary  power. 
.  .  .  For  the  very  idea  that  one  man  may 
be  compelled  to  hold  his  life,  or  the  means 
of  living,  or  any  material  right  essential  to 
the  enjoyment  of  life,  at  the  mere  will  of 
another,  seems  to  be  intolerable  in  any  coun- 
try where  freedom  prevails,  as  being  the 
essence  of  slavery."  In  times  of  peace  and 
prosperity,  when  the  struggles  of  the  past 
against  the  evils  arising  from  the  abuse  of 
power  are  partly  forgotten,  or  recalled  only 
as  historic  events,-  there  is  sometimes  a  rest- 
lessness and  impatience  with  constitutional 
guaranties  and  restraints;  but  the  framers 
of  the  constitution  placed  them  in  that  in- 
strument, not  as  mere  glittering  general  ties, 
but  as  profound  and  lasting  safeguards 
against  the  dangers  of  arbitrary  pow«r. 
Among  them  were  the  statements  that  "pro- 
teetioB  to  person  and  property  is  the  para- 
mount duty  of  government,  and  shall  be 
impartial  and  complete,''  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  property, 
except  by  due  process  of  law;"  and  that  **no 
person  shall  be  deprived  of  the  right  to 
prosecute  or  defend  his  own  cause  in  any  of 
the  courts  of  this  State,  in  person,  or  by  at- 
torney, or  botii."  Sometimes  the  discretion 
conferred  in  regard  to  granting  licenses  has 
been  loosely  called  "judicial."  If  it  were 
really  so  in  the  sense  of  being  a  judgment 
of  an  inferior  judicatory,  another  section  of 
our  constitution  would  confer  on  the  super- 
ior court  the  right  to  review  the  judgment  by 
writ  of  [669]  certiorari.  Civil  Code  (1910) 
§  6514.  We  think  that  such  was  not  the 
intent  of  the  act  under  consideration*  but 
to  confer  ministerial  discretion. 

For  an  arbitrary  abuse  of  such  power  has 
the  citizen  no  recourse  in  the  courts?  The 
authorities  above  cited  do  not  sanction  the 
conferring  of  arbitrary  authority  or  its  ex- 
ercise. On  the  contrary,  they  sustain  the 
genei:al  grant  of  discretionary  power  to  issue 
licenses  under  the  police  power  (certainly 
ai»  to  things  which  can  not  be  prohibited,  as 
the  sale  of  whiskey  can  be),  on  the  ground 
that  it  does  not  seek  to  confer  arbitrary 
power,  and  that  if  the  power  is  sought  to 
be  arbitrarily  and  wrongfully  exercised,  the 
courts  will  apply  a  remedy.     In  Buffalo  v. 
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Hill,  79  App.  Div.  402,  70  N.  Y.  S.  449,  supra, 
it  was  said:  '*It  will  be  obeerred  that  in 
some  of  the  cases  adverted  to,  the  test  upon 
which  the  discretion  of  the  mayor  was  to 
be  exercised  was  defined  in  the  act  or  ordi- 
nance creating  the  authority,  while  in  others 
there  was  no  limitation  placed  upon  it.  It 
does  not  follow  that  the  omission  to  prescribe 
the  bounds  of  the  authority  carries  the  con- 
clusion that  it  is  vested  arbitrarily  in  the 
official  or  body  to  whom  it  is  committed.  The 
difficulty  of  defining,  in  a  given  case,  what 
standard  shall  be  applied  in  the  disposition 
of  the  petition,  and  the  fact  that  the  con- 
servation of  the  public  health  is  the  basis 
for  the  existence  Of  the  authority,  indicate 
the  reason  for  the  absence  of  the  definition, 
but  it  is  no  warrant  for  the  inference  that 
the  power  is  an  arbitrary  one  to  be  exercised 
in  ruthless  disregard  of  the  rights  of  any 
chiss  or  individual."  And  again  (p.  409) : 
''While  it  is  unnecessary  for  us  to  pass  upon 
the  question  of  the  power  of  the  court  to  re- 
view a  flagrant  abuse  of  discretion  by  the 
common  council,  suffice  it  to  say  that  if  a 
case  of  that  kind  were  properly  presented  the 
court  would  doubtless  not  lack  the  ability  to 
find  some  effective  way  to  reach  it  for  con- 
demnation.*' In  Yick  Wo  v.  Hopkins,  118 
U.  S.  366,  6  S.  Ct.  1064,  30  U.  S.  (L.  ed.) 
220,  supra,  Mr.  Justice  Mattliews  said  (p. 
373) :  "Though  the  law  itself  be  fair  on  its 
face  and  impartial  in  appearance,  yet,  if  it 
is  applied  and  administered  by  public  au- 
thority with  an  evil  eye  and  an  unequal 
hand,  so  as  practically  to  make  unjust 
and  illegal  discriminations  between  persons 
in  similar  circumstances,  material  to  their 
rights,  the  denial  of  equal  justice  is  still 
within  the  prohibition  of  the  constitution." 
This,  he  said,  was  true,  whatever  may  have 
been  the  intent  of  the  ordinances  as  adopted. 
In  other  words,  [570]  the  ruling  seems  to  be 
that  the  ordinance  itself  might  be  unconsti- 
tutional, or  that  there  might  be  an  uncon- 
stitutional administration  of  it  by  the  public 
authorities,  so  as  to  deprive  a  person  of 
constitutional  rights;  and  in  either  event 
relief  could  be  afforded. 

In  Beetz  v.  Michigan,  188  U.  8.  506,  23 
S.  Ct.  390,  47  U.  8.  (L.  ed.)  563,  supra^  while 
the  expression  was  used  by  Mr.  Justice  Brew- 
er that  the  court  knew  of  no  provision  of 
the  Federal  constitution  which  forbade  a 
State  from  granting  to  a  tribunal,  whether 
called  a  court  or  a  board  of  registration,  the 
final  determination  of  a  legal  question,  if 
nothing  in  the  State  constitution  prevented 
*o  doing,  it  is  evident  that  he  merely  meant 
that  there  need  be  no  provision  in  the  statute 
for  an  appeal  or  certiorari,  or  like  method  of 
review,  to  satisfy  the  requirements  of  the 
constitution  of  the  United  States.  He  clear- 
ly did  not  mean  that  ailbitrary  and  capricious 


action  violative  of  constitutional  rights  waa 
beyond  remedy  by  the  courts;  for  he  distinct- 
ly said  (p.  508-9) :  "But  while  the  statute 
makes  in  terms  no  provision  for  a  review  of 
the  proceedings  of  the  board,  yet  it  is  not 
true  that  such  proceedings  are  beyond  in- 
vestigation   in    the   courts.'' 

In  People  v.  Vandecarr,  81  App.  Div.  128, 
80  N.  Y.  S.  1108,  a  section  of  the  sanitary 
code  of  New  York  prohibiting  the  keeping  or 
selling  of  milk  without  a  permit  from  the 
board  of  health  was  attacked  as  unconstitu- 
tional, on  the  ground  that  it  conferred  ar- 
bitrary power  on  the  board.  The  Appellate 
Division  of  the  Supreme  Court  of  New  York 
held  tJiat  it  was  not  intended  to  confer  such 
absolute  and  arbitrary  power  in  the  selection 
of  tnose  who  might  and  those  who  should  not 
sell  milk,  but  only  the  power  to  exercise  a 
reasonable  discretion.  In  the  opinion  it  was 
said:  "Such  regulations,  however,  should  be 
uniform,  and  the  board  should  not  act  arbi- 
trarily; and  if  this  section  of  the  sanitary 
code  vested  in  them  arbitrary  power  to  license 
one  dealer,  and  refuse  a  license  to  another 
similarly  situated,  undoubtedly  it  would  be 
invalid:  Yick  Wo  v.  Hopkins,  118  U.  S.  356, 
6  S.  Ct.  1004,  30  U.  S.  (L.  ed.)  220  [supra]; 
Gundling  v.  Chicago,  177  U.  6.  183,  20  S. 
Ct.  633,  44  U.  S.  (L.  ed.)  725  [supra]; 
Noel  V.  People,  187  111.  687,  68  N.  £.  616, 
52  L.R.A.  287,  70  Am.  St.  Rep.  238;  Dunham 
V.  Rochester,  5  Cow.  (N.  Y.)  482;  Brooklyn 
V.  Breslin,  57  N.  Y.  691;  but  such  was  not 
its  purpose,  nor  is  that  its  fair  construction." 
The  decision  of  the  Appellate  Division  was 
aflirmed  by  the  Court  of  Appeals  of  New 
York,  175  N.  Y.  440,  67  N.  E.  913,  [571] 
108  Am.  St.  Rep.  781.  On  review  in  the  ^ 
SVipreme  Court  of  the  United  States,  Mr. 
Justice  Day  said  (109  U.  S.  652,  559,  supra) : 
*The  Court  of  Appeals,  aflirming  the  decision 
of  the  Appellate  Division,  did  not  speak  with 
equal  emphasis  upon  this  point,  but  it  leaves 
no  aoubt  that  it  sustained  the  statute  as  au- 
thorizing the  exercise  of  a  reasonable  discre- 
tion." Accepting  this  construction  of  the 
State  statute  by  the  highest  court  of  the 
State,  the  Supreme  Court  of  the  United 
States  held  that  the  statute  was  not  uncon- 
stitutional: but  Mr.  Justice  Day  added  (p. 
562 ) :  *There  is  no  presumption  that  the 
power  will  be  arbitrarily  exercised,  and  when 
it  is  shown  to  be  thus  exercised  against  the  , 
individual,  under  sanction  of  State  authority, 
this  court  has  not  hesitated  to  interfere  for 
his  protection,  when  the  case  has  come  before 
it  in  such  manner  as  to  authorize  the  inter- 
ference of  a  Federal  court." 

In  re  Jacobs,  98  N.  Y.  98,  60  Am.  St.-  Rep. 
636,  the  Court  of  Appeals  of  New  York  dis- 
cussed at  some  length  the  police  power  of 
the  State.  In  the  opinion  E^l,  J.,  said  (p. 
108 ) :     'The  limit  of  the  power  can  not  be 
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accurately  defined,  and  the  courts  have  not 
been  able  or  willing  definitely  to  circum^ 
scribe  it.  But  the  power,  however  broad  and 
extensive,  is  not  above  the  constitution. 
When  it  speaks,  its  voice  must  be  heeded. 
It  furnishes  the  supreme  law,  the  guide  for 
the  conduct  of  legislators,  judges,  and  pri- 
vate persons;  and  in  so  far  as  it  imposes 
restraints,  the  police  power  must  be  exer* 
cised  in  subordination  thereto."  The  consti- 
tution of  this  State  not  only  recognizes  the 
necessary  power  of  the  courts  to  declare  laws 
in  violation  of  the  State  or  Federal  constitu- 
tion void  (a  power  already  known  to  exist), 
but  expressly  declares  it  to  be  their  duty  to 
hold  such  acts  void.  Civil  Code  (1910)  § 
6392. 

From  what  has  been  said,  it  will  be  seen 
that  the  legislature  bad  power  to  confer  on 
the  municipal  council  authority  to  exercise  a 
reasonable  discretion  in  granting  or  refusing 
a  license  to  one  desiring  to  keep  a  lodging 
house  or  rooming  house;  and  that  the  con- 
ference of  this  power  in  general  terms  did 
not  ipso  facto  render  the  act  void;  but  that 
the  legislature  could  not  constitutionally  con- 
fer upon  the  council  arbitrary  or  unlimited 
power,  or  prevent  the  citizen  wronged  by  an 
arbitrary  or  capricious  exercise  of  the  power, 
not  based  on  a  legitimate  use  of  discretion, 
from  appealing  to  the  courts  to  protect  him 
from  oppression. 

3.  The  act  under  consideration  declares: 
'That  the  Mayor  and  [572]  General  Council 
be  and  they  are  hereby  authorized  to  regulate 
hotels,  lodging  houses^  dance  halls,  rooming 
houses,  and  similar  places,  and  they  are  fur- 
ther authorized  and  empowered,  by  ordinance, 
^  to  require  all  person  or  persons  owning  or 
operating  such  hotels,  houses,  or  halls  to 
apply  for  a  license  for  the  operation  of  same, 
and  such  license  may  be  granted  or  refused 
in  the  discretion  of  the  Mayor  and  General 
Council,  and  their  action  in  the  premises 
shall  be  final."  No  attack  is  made  upon  the 
provision  in  regard  to  regulation.  We  have 
also  ruled  as  to  the  power  to  exercise  dis- 
cretion in  granting  a  license.  It  remains  to 
refer  to  the  clause  ''and  their  action  in  the 
premises  shall  be  final."  It  will  be  noticed 
that  the  terms  of  the  act  include  not  only 
lodging  houses  and  rooming  houses,  but  also 
hotels.  If  the  mayor  and  council  have  the 
power  arbitrarily  and  capriciously  to  refuse 
a  license  to  a  lodging-house  keeper,  with  no 
mode  of  relief,  they  can  do  the  same  thing 
as  to  the  proprietor  of  a  hotel.  If  this  be 
so,  then  the  continued  operation  of  every 
hotel  in  the  City  of  Atlanta  can  be  made  to 
depend  upon  the  favor  or  caprice  of  munici- 
pal officers.  One  may  be  preferred  over  an- 
other without  cause,  and  there  is  no  remedy, 
if  their  "action  is  final"  in  the  sense  that 
there  can  be  no  resort  to  the.  courts  for  re- 


lief. It  is  no  answer  to  this  to  say  that  the 
present  officials  may  be  of  such  character 
that  they  will  not  be  likely  to  abuse  the 
power,  or  that  there  is  no  presumption  that 
this  will  be  done.  This  clause  is  susceptible 
of  two  constructions, — one,  that  the  grant  of 
discretionary  power,  with  the  added  provision 
that  the  action  of  the  noiayor  and  general 
council  shall  be  final,  operated  to  confer 
arbitrary  power  and  to  prevent  resort  to  the 
courts  for  relief  even  ia  cases  of  arbitrary 
or  capricious  action;  the  other,  that  the  sec- 
tion gave  to  the  officials  a  reasonable  adminis- 
trative discretioA>  and  provided  that  tiieir 
action  should  be  &ial  in  the  sense  that  no  ap- 
peal to  any  other  body  or  to  a  court  would 
lie  to  review  their  .action  without  attempting 
to  debar  the  applicant  from  seeking  the  aid 
of  the  courts  under  proper  circumstances. 
From  what  has  already  been  said  it  will  be 
seen  that,  under  the  former  construction,  the 
provision  would  be  unconstitutional;  under 
the  latter  it  would  not  be.  Under  the  rule 
that  in  such  cases  the  construction  which 
will  uphold  the  constitutionality  of  the  law 
is  rather  to  be  preferred,  we  adopt  the  second 
construction  hypothetically  stated  above. 

[573]  4,  ^.  We  next  come  to  consider  the 
exercise  of  equitable  jurisdiction  and  whether 
a  case  for  it  is  made  by  the  allegations  of 
the  plaintifif.  It  has  been  announced  a  num- 
ber of  times  by  this  court  that  generally 
equity  will  not  interfere  with  the  adminis- 
tration of  the  criminal  law  as  such;  and  that 
the  rule  is  ordinarily  applicable  to  proceed- 
ings to  punish  lor  the  violation  of  municipal 
ordinances  which  are  quasi  criminal  iiv  char- 
acter. But  it  has  also  been  frequently  added 
that  there  are  exceptional  cases;  and  it  has 
been  pointed  out  that  there  is  some  diiTerence 
between  the  State  and  a  municipality  as  to 
immunity  from  suits.  The  subject  has  been 
discussed  in  Georgia  R.  etc  Co.  v.  Oakland 
City,  129  Ga.  676,  59  S.  £.  290;  and  Shell- 
man  V.  Saxon,  134  Ga.  29,  67  S.  E.  438,  27 
L.R.A.(KS.)  452.  In  the  latter  case  it 
was  said:  "In  some  cases,  involving  special 
facts,  injunction  may  be  granted  against  the 
unlawful  enforcement  of  municipal  ordi- 
nanceSy  although  they  are  penal  in  character, 
for  the  protection  of  property  or  property 
rights  or  franchises  against  irreparable  in- 
jury; as,  for  instance,  where,  under  the  guise 
of  enforcing  a  penal  ordinance,  it  is  manifest 
that  prosecutions  and  arrests  are  threatened 
for  the  sole  purpose  of  unlawfully  taking  or 
destroying  property,  or  preventing  the  exer- 
cise of  a  franchise  granted  by  the  State." 

In  Peginis  v.  Atlanta,  132  Ga.  302,  63 
S.  £.  857,  35  LJt.A.(N.S.)  716,  the  power 
was  claimed  by  the  municipal  authorities  of 
Atlanta  to  revoke  any  business  tax  license, 
and  an  illegal  effort  was  made  by  an  ex  parte 
resolution  to  declare  that  the  business  of  the 
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keeper  of  a  lunch  counter  or  restaurant  (who 
also  sold  cigarettes,  cigars,  tobacco,  and 
"soda-fount  drinks*')  had  been  maintained  in 
such  manner  as  to  become  a  nuisance,  to 
revoke  the  license  of  the  proprietor,  and  to 
compel  him  to  cease  business.  lie  showed 
that  irreparable  damage  would  rtoult  from 
closing  his  business,  or  preventing  him  from 
continuing  to  conduct  it,  by  means  of  con^ 
tinned  prosecutions  or  otherwise;  and  he 
prayed  for  an  injunction.  This  court  held 
that  he  was  entitled  to  it.  In  the  opinion 
Mr.  Justice  Atkinson  said:  "If  such  power 
were  conceded  to  the  city  authorities,  they 
might  refuse  to  allow  any  dry  goods  mer- 
chant, hardware  dealer,  hotel  proprietor,  con- 
fectioner, butcher,  or  baker  to  conduct  his 
business,  by  simply  refusing  to  issue  him  a 
business  license,  or  might  destroy  his  busi- 
ness at  will,  after  its  establishment,  [574] 
by  revoking  his  license.  No  such  arbitrary 
power  is  conferred  on  municipal  councils  or 
municipal  authorities.''  It  is  true  that  the 
license  there  inTolved  was  one  to  raise  a 
license  tax,  under  the  revenue  power;  but 
the  decision  throws  light  on  two  points: 
(1)  that  hotels  were  mentioned  along  with 
other  useful  and  lawful  occupations;  and  (2) 
it  held  that,  under  the  facts  of  the  case, 
equity  would  restrain  an  arbitrary  and  un^ 
lawful  effort  to  stop  the  business  of  the  plain- 
tiff and  to  work  irreparable  damage  to  him, 
although  repeated  prosecutions  might  be  used 
as  one  means  of  accomplishing  that  end.  It 
moreover  shows  how  far-reaching  a  power 
has  been  contended  for  by  municipal  authori- 
ties. 

If  we  look  to  the  allegations  of  the  present 
petition,  they  set  out,  in  suhcrtance,  oppres- 
sive conduct  on  the  part  of  the  chief  ol  police, 
strenuous  and  continuous  efforts  to  find  some 
violation  of  a  law  or  ordinance  on  the  part 
of  the  plaintiff  or  her  lodgers,  followed  by 
failure,  the  perfectly  proper  conduct  by  her 
of  the  business  in  compliance  with  all  laws 
and  ordinances,  and  at  a  place  unobjection- 
able for  the  purpose,  the  submission  by  her 
to  imposition  lest  the  chief  should  in  revenge 
prevent  her  from  obtaining  a  license,  which 
was  held  up  for  more  than  two  months,  his 
efforts  by  letter  and  personally  to  prejudice 
the  members  of  the  committee  of  council, 
followed  by  arbitrary  action  on  tiieir  pari, 
bilsed  on  no  reason  or  investigation,  and 
amounting  to  no  real  exercise  of  discretion. 
She  further  set  out  facts  showing  threats 
to  stop  her  from  doing  business,  by  constant 
prosecutions  in  the  recorder's  court,  and 
danger  of  irreparable  injury  to  property 
rights.  The  allegations  are  set  out  in  the 
report  of  facts. 

The  municipal  authorities  did  not  see  fit 
to  deny  the  allegations  of  the  plaintiff,  but 
relied  on  a  demurrer,  which  for  the  present 
Ann.  Cas.  1910C. — 19. 
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purpose  admits  the  truth  of  the  allegations. 
They  may  or  may  not  appear  to  be  true  on 
a  hearing.  But  we  think  tliey  set  out  a  case 
sufficient  to  withstand  a  general  demurrer. 
This  does  not,  of  course,  mean  that  an  in- 
junction M'ill  be  granted  if  the  allegations 
of  facts  are  not  true.  If  it  appears  that  they 
are  untrue,  and  tliat  the  municipal  officers 
have  exercised  a  reasonable  discretion  in.  the 
matter,  the  court  sliould  not  enjoin  them. 
Nor  will  the  court  take  the  place  of  the 
council  as  a  licensing  authority.  .But  that 
is  a  very  different  thing  from  contending 
that,  conceding  the  facts  alleged,  a  court  of 
equity  can  afford  no  relief  against  the 
irreparable  [575]  damage  which  it  is  claimed 
will  result  from  an  arbitrary  or  capricious 
abuse  of  the  power. 

Counsel  for  the  city  relied  strongly  on 
the  case  of  Starnes  v.  Atlanta,  139  Ga.  531, 
77  S.  K.  381.  It  was  decided  on  a  headnote; 
and  the  facts  set  out  show  no  reference  to 
any  constitutional  point,  but  a  ruling  that 
the  facta  of  that  case  placed  it  within  the 
general  rule  rather  than  within  the  excep- 
tions thereto.  It  was  argued,  however,  that 
the  various  constitutional  points  raised  in 
the  present  case  were  also  raised  by  the 
record  in  that  case,  and  that  the  dismissal 
of  the  petition  on  demurrer  was  affirmed  by 
this  court.  An  examination  of  the  record  on 
file  will  show  several  material  differences  in 
the  two  cases.  No  effort  to  declare  the  de- 
cision of  the  municipal  officers  to  be  final 
was  then  before  the  court.  The  kinds  of 
business  involved  were  different;  in  the 
Starnes  case  it  was  the  conduct  of  a  sani- 
tarium for  the  treatment  of  persons  afflicted 
with  nervous  troubles  and  of  those  addicted 
to  the  liquor  and  drug  habits  here  it  is  the 
conduct  of  a  lodging  or  rooming  house  for 
the  accommodation  of  persons  desiring  a 
place  to  sleep.  There  it  was  charged  in  gen- 
eral terms  that  the  municipal  council  acted 
arbitrarily  in  refusing  a  license.  The  gen- 
eral allegations  on  that  subject  were  specially 
demurred  to  as  vague  and  as  failing  to  allege 
any  facts  in  support  of  the  general  statement, 
and  the  defendant  prayed  that  the  paragraph 
of  the  petition  on  that  subject  be  stricken. 
There  was  also  an  allegation  that  the  ordi- 
nance was  arbitrarily  enforced.  This  like- 
wise was  specially  demurred  to,  and  it  was 
prayed  that  this  paragraph  be  stricken.  The 
same  is  true  as  to  the  allegations  seeking 
to  set  up  irreparable  injury,  and  those  in 
regard  to  threats  of  numerous  prosecutions. 
All  of  the  grounds  of  the  demurrer  were  sus- 
tained by  the  trial  court.  Such  being  the 
case,  the  ruling  made  by  this  court  rested  on 
different  facts  from  those  here  involved.  In 
the  case  now  before  us  there  was  no  special 
demurrer  for  want  of  sufficient  specifications 
on  any  particular  subject;   but  the  defend- 
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ant  relied  on  a  general  demurrer.  There  is 
a  difference  in  what  will  withstand  a  general 
demurrer  and  what  will  be  good  as  against 
a  special  demurrer.  Seaboard  Air-Line  Ry. 
V.  Pierce,  120  Ga.  230,  47  S.  E.  581.  Here 
also  there  were  much  more  specific  allega- 
tions of  fact  on  the  subjects  mentioned,  of 
arbitrary  action  and  irreparable  damage  to 
property  rights. 

[576]  Of  the  case  of  Neall  v.  Atlanta,  141 
Oa.  31,  80  S.  E.  284,  it  need  only  be  said  that 
Neall  did  not  apply  for  any  license,  and 
therefore  no  question  of  arbitrary  conduct 
in  refusing  to  grant  one  arose.  He  claimed 
that  his  business  was  not  within  the  purview 
of  the  ordinance  as  to  sanitariums,  although 
it  was  alleged  that  he  had  already  been  found 
guilty  in  the  recorder's  court.  These  two 
cases,  therefore,  do  not  control  the  present 
one. 

We  do  not  discuss  cases  arising  on  ap- 
plications for  mandamus,  as  no  such  point 
is  here  involved.  We  may  only  remark  that 
our  Civil  Code  (1910)  §  6441,  does  not  accord 
with  some  of  the  decisions  as  to  the  limita- 
tions upon  such  a  proceeding.  No  question 
is  raised  as  to  the  propriety  of  making  the 
recorder  a  party. 

The  petition  sets  out  a  cause  of  action 
sufficient  to  withstand  a  general  demurrer, 
and  dismissing  it  on  such  a  demurrer  was 
error. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

NOTE. 

ValidUty  •f  Statute  er  Ovdiaaaee  Id^ 
ceasins  or  RegiilatiBC  Hotels*  Lode- 
ins  or  Hooatiai;  HonaeSi  or  the  Uke. 

Scope  of  Note,  290. 
General  Rule,  290. 
Application  of  Rule: 

In  General,  291. 

Delegation  of  Licensing  Power  to  Board 
or  Commission,  292. 

Imposition  of  Several  Taxes,  293. 

Requirement  as  to  Fire  Protection,  294. 

Regulation  and   Licensing  of  Soliciting, 
294. 
Limitation  of  Rule,  295. 


Scope  of  Note, 

This  note  discusses  the  validity  of  a  stat- 
ute or  ordinance  licensing  or  regulating  ho- 
tels, lodging  or  rooming  houses  and  other 
places  of  a  similar  character  such  as  restau- 
rants and  boarding  houses,  but  omits  from 
consideration  those  regulations  which  con- 
cern the  sale  of  intoxicants. 

The  cases  treating  of  the  validity  and  con- 
struction of  a  statute  providing  for  the  in- 


spection of  inns  or  hotels  are  eolleeted  in  the 
note  to  Hubbell  y.  Higgins,  Ann.  Cas.  1912B 
822. 

General  Rule. 

A  statute  or  ordinance  providing  for  the 
reasonable  regulation  or  licensing  of  hotels, 
lodging  houses  and  rooming  houses  is  a  valid 
exercise  of  the  police  power.  State  v.  Adams, 
16  Ark.  497;  Russellville  v.  White,  41  Ark. 
485;  Bostick  v.  State,  47  Ark.  126,  14  S.  W. 
476;  SUte  v.  Sumpter,  53  Ark.  342,  13  S. 
W.  933;  Helena  v.  Miller,  .88  Ark.  263,  114 
S.  W.  237;  Com.  v.  Muir,  180  Pa.  St.  47. 
36  AU.  413;  Hubbell  v.  Higgins^  148  la.  36, 
Ann.  Gas.  1912B  822,  126  N.  W.  914;  Albert 
V.  Brewer,  9  La.  Ann.  64  (statute  imposing 
tax  on  "coffee  houses'') ;  St.  Louis  v.  Bircher, 
76  Mo.  431,  affirming  7  Mo.  App.  169;  StaU 
y.  Freeman,  38  N.  H.  426  (ordinaace  requir- 
ing restaurants  to  be  closed  after  ten 
o'clock)  ;  Landon  v.  Gilbert,  86  N.  J.  L.  651, 
91  Atl.  1035;  Lewis  v.  Harris,  12  Ga.  App. 
305,  77  S.  E.  108;  SUte  v.  Snipes,  161  N. 
C.  242,  76  S.  £.  243;  St.  Johnsbury  v. 
Thompson,  59  Vt.  300,  9  AtL  571,  59  Am. 
St.  Rep.  731  (ordinance  requiring  victualing 
shops  to  be  licensed).  See  also  Munn  v. 
Illinois,  94  U.  S,  113,  24  U.  S.  (L.  ed.)  77; 
Henry  v.  State,  26  Ark.  523;  £x  p.  Lemon, 
143  Cah  558,  77  Pac.  465,  65  LJI.A.  946; 
San  Francisco  v.  Larsen,  165  Cal.  179,  131 
Pac.  366;  Louisville  v.  Kean,  18  B.  Mon. 
(Ky.)  9;  State  v.  Tibbetts,  36  Me.  553; 
State  V.  Fletcher,  5  N.  H.  257;  Smith  v. 
Hightstown,  71  N.  J.  L.  276,  57  Atl.  901; 
Meehan  v.  Board  of  ESzcise  Corners,  75  N.  J. 
L.  557,  70  Atl.  363;  Conover.v.  Atlantic  City, 
73  N.  J.  L.  506,  64  AU.  146;  State  v.  Stone, 
6  Vt.  295;  Bancroft  v.  Dumas,  21  Vt  456. 
And  see  the  cases  cited  infra  in  the  subdivi- 
sion Applfication  of  RuU. 

In  Bostick  y.  State,  47  Ark.  126,  14  S.  W. 
476,  in  sustaining  a  statute  requiring  every 
person  keeping  a  public  tavern  to  procure  a 
license,  it  was  said :  "The  innkeeper's  occn- 
pation  is  a  useful  and  necessary  one,  and  if 
the  statute  we  are  considering  imposes  a  tax, 
it  is  inconsistent  with  the  constitution  of 
1868  and  has  not  been  re^nacted  since  that 
constitution  ceased  to  be  in  force.  The  true 
answer  to  this  objection,  doubtless,  is  that 
it  is  not  a  tax  at  all,  but  a  valid  exercise  of 
the  police  power  of  the  state,  and  that  the 
object  aimed  at  is  not  the  raising  of  revenue, 
but  the  regulation  of  the  business.  .  .  . 
Whenever  the  owner  of  property  devotes  it 
to  a  use  in  which  the  public  has  an  interest, 
he,  in  effect,  grants  to  the  public  an  interest 
in  such  use,  and  must,  to  the  extent  of  that 
interest,  submit  to  be  controlled  by  the  public 
for  the  common  good.  This  gives  by  impli- 
cation the  power  to  regulate     .     .     .    inn- 
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keepers,  etc."     In  Helena  v.  Miller,  88  Ark.       rived  from  the  busineis^ 
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263,  114  S.  W.  237,  it  was  said  of  a  statute 
empowering  cities  and  towns  to  reflate  ho- 
tels and  other  houses  for  public  entertaiu- 
ment:  "The  power  thus  conferred  iipon  mu- 
nicipalities to  regulate  includes  the  power  to 
license  as  a  means  of  regulating.  ...  A 
fee  may  be  charged  for  the  license  to  defray 
the  reasonable  expense  of  issuing  the  same 
and  the  enforcement  of  such  police  Inspection 
or  superintendence  may  be  lawfully  exercised 
over  the  business."  In  State  v.  Snipes,  161 
X.  C.  242,  76  S.  E.  243,  it  was  said  of  a 
statute  conferring  on  a  municipality  the 
power  to  impose  a  license  tax  on  ri^staurants 
and  an  ordinance  passed  thereunder  requiring 
a  keeper  of  restaurants  to  be  licensed:  '*The 
statute  is  constitutional,  conferring  ample 
power,  and  the  ordinance,  applying  to  all 
alike  and  providing  for  the  privilege  on  pay- 
ment of  a  reasonable  fee,,  whether  regarded 
as  a  police  regulation  or  as  an  exercise  of  the 
taxing  power,  must  be  held  valid.'* 

4^pplication  of  Rule. 

In  Genebal. 

A  statute  or  ordinance  is  not  unreasonable 
because  it  graduates  the  amount  to  be  paid 
for    a  hotel   or   restaurant  license  according 
to  the  size  of  the  establishment  or  the  amount 
of  business  done.    St.  Louis  v.  Bircher,  7  Mo. 
App.  169,  affirmed  76  Mo.  431;  Cobb  v.  l^ur- 
ham  County,  122  N.  C.   307,  30  8.  E.  338; 
Fulgum  V.  Xashville,  8  Lea  (Tenn.)  635;  Ex 
p.    Lemon,    143    Cal.    558,   77    Pac.    455,    65 
L.R.A.  946.     Sec  also  Sights  v.  Yarnalls,  12 
Grat.  (Va.)  292.    In  Cobb  v.  Durham  County, 
supra,   the   court   in  discussing  the  validity 
of  a  statute  imposing  a  license  tax-  on  hotels 
the  amount  of  which  varied  according  to  the 
gross  receipts   of   the   hotel,   and   which   ex- 
empted   certain    hotels   altogether    from    its 
provisions,  said:     "The  irresistible  inference 
from   the    imposition    of    taxes    upon    those 
hotels,  etc.,  whose  gross  receipts  amount  to 
$1000  or  more  is  tliat  tlie  hotels  whose  gross 
receipts  are  less  tlian  $1000  are  exempt  from 
the  payment  of  the  license  tax;  and  in  such 
exemption  the  plaintiff's  counsel  insisted  that 
there  was  a  discrimination  between  those  en- 
gaged in  the  same  business.     But  when  the 
counsel  came  down  to  the  real  point  in  the 
case,  that  is,  whether  the  exemption  of  hotels 
whose    gross    receipts    did    not    amount    to 
$1000  and   tlie   taxing   of   others   whose   re- 
ceipta  were  more  than  $1000,  he  had  to  ad- 
mit that  the  act  exempted  the  former  from 
the  payment  of  the  tax.    On  this  point  in  our 
minds   there    is    no   doubt   that   the  General 
Afisembly  may  in  its  discretion  impose  either 
a  specific  tax  or  one  graduated  to  tlie  extent 
of  the  business  done — the  gross  receipts  de- 


.  .  .:  aod  that 
such  tax  is  uniform  and  consistent  with  the 
constitution  when  it  is  equal  on  all  persons 
in  the  same  elaBs.  .  .  ..  But  in  our  case 
the  additional  elemoit  enters  of  an  exemption 
from  the  operation  of  the  general  rule  of 
certaia  hotele  whose  yearly  receipts  are  less 
than  a  •  certain  amouat.  We  have  no  deci- 
sions on  the  question,  but  we  are  of  the  opin- 
ion that  the  General  Assembly  has  the  riglit 
to  make  such  an  eicemption,  provided  the 
exemption  is  not  palpably  against  the  spirit 
of  the  constitution."  In  St.  Louia  V.  Bircher, 
7  Mo.  App.  App.  160,  a/gwrmed  76  Mo.  431,  it 
was  said:  '^There  is  nothing  unreasonable 
or  oppressive  in  graduating  the  .amount  to 
be  paid  for  a  hotel  license  by  the  number  of 
rooms  which  may  be  devoted  to  the  accom- 
modation of  the  public.  Nor  ia  there  any 
intelligible  reason,  why  the  number  of  rooms 
actually  occupied  should  be  proved  io  order 
to  justify  the  license  tax.  The  assessment 
is  ))ot  upon  tlie  rooms;  but  upon  the  business 
of  keeping  a  hotel.'*  Aiid  in  Fulgum.  v.  Nash- 
ville, 8  Lea  (Tenn.)  635,  an  ol'dinance  im- 
posing a  license  tax  for  hotel*  and  exempting 
those  having  less  than  ten '  rooms  from  its 
operation   was   held   to   be   valid,   the  court 


saying.*      "We   do   not 


that   exempting 


small  hotels  having  less  than' ten  rooms,  ren- 
ders this   law  objeciionjifale.     The  city  was 
not  bound  to  tax*  all  hotels 'the  same  amount 
for  the  privilege,'  regardless  of  the  <value  of 
the  privilege  granted,   as  measured   by   the 
amount  of  business  d6ne,  or  capable  of  being 
done,  by  reiison  of  the  extent  of  accommoda- 
tions possessed.     .     .     .     All  hotels  having 
ten  or  more  rooms  are  taxed  for  the  privilej^e, 
under    this   ordinance,    according,   to.   rental 
value.    ThC'fact  that  others  not  belonging  to 
the  class  are  not  tsxed  is  no  iliorQ'  a-  subject 
of  complaint  than  if  they  were  taxed  At  a 
much  smaller  sum,  the  tax  being  unequal  in 
the  latter  cases,  and  the  inequality  being  only 
increased  by  a  total  exemption."     In  Ex  p. 
Lemon,  143*  Cal.  558,  77  Pac.  465,  65  L.H.A. 
046,  it  was  said  of  the. validity  of  au  ordi- 
naAce  impotving  a  lower  license  tax  on  the 
keeper   of   a   restaurant  or  boarding   house 
wliere  the  meals  were  cooked  and  served  by 
the   proprietor  or   a  member  of   his   family 
than   in  otiier  caises:     ''It  is  further  urged 
by  petitioner  that  the  provision  of  the  ordi- 
nance    relating    to     restaurants,     boarding- 
houses,  and  places  where  meals  or  board  is 
furnished  for  pay,  other  than  hotels  and  pri- 
vate boarding  liouses,  is  void,  in  that  it  un- 
reasonably discriminates  between  siich  places 
where  the  medls  are  cooked  and  serve^l  bv 
a  proprietor  or  members  of  his  flimily  and 
those  where  the  meals  are  not  so  cooked  and 
served,  the  Uc'ense-tax  upon  the  former  class 
being  three  dollars  per  mOnth^  and  the  tax 
upon    the    latter    being    eight    dollars    per 
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month.  The  method  o{  claMtfi cation  here 
adopted  is  somewhat  unique,  but  we  cannot 
say  that  it  was  beyond  the  power,  of'  the 
council.  The  right  to  regulate  the  license- 
tax  to  be  paid  by  persons'  engaged  in  the 
same  occupation  according  to  the  amount  of 
business  dcme  is  well  recognized;  in  iact,  it 
is  often  required  by  charter  provision  or  leg- 
islative enactment  that  the  license-tax  sh^ll 
be  proportionate  to  the  amount  of  business. 
.  .  .  It  is  dear  that,  as  a  general  rule,,  a 
restaurant  or  boarding  house  wliere  the  meals 
are  wholly  cooked  and  served  by*  the  pro- 
prietor and  membera  of  his  family  must  be 
a  very  small  affair,  hardly  rising  to  the. dig- 
nity of  lb  'restaurant'  or  'boarding  house.' 
Ordinarily,  the  accommodations  and  service 
at  such  a  place  must  necessarily  be  very  lim- 
ited, and  the  amount  of  business  done  must 
consequently  be  very  small.  There  may  be 
exceptional  cases,  it  is  true^  where  by  reason 
of  the  magnitude  of  the  proprietor's  family 
a  very  pretentious  and  prosperous  business 
might  be  conducted  without  the  aid  of  a 
single  employee.  We  must,  howicver,  judge 
of  the  reasonableness  of  the .  ordinance  in 
question  by  what  we  know  of  the  general 
conditions,  and  not  hold  it  void  simply  be- 
cause in  some  exceptional  case  it  may  result 
in  imposing  unequal  burdens.  Absolute  uni- 
formity in  the  practical  application  of  laws 
relating  to  taxation  can  never  be  attained, 
and  to  prohibit  tho  enfor$;ement  of  laws 
which  fail  to  bring  such  absolute  uniformity 
would  be  to  abolish  all. taxation.  The  classi- 
fication here  adopted  is  pix>bably  no  more 
likely  to  practically  result  in  unfair  discrimi- 
nation between  those  similarly  situated  as  to 
amount  of  business  than  a  classification  ac- 
cording to  the  number  of  rooms  in  a  hotel 
or  the  number  of  employees  in  a  laundry, 
and  the  ordinary  effect  of  the  enforcement  of 
the  provision  aS  it  stands  will  be,  that  those 
doing  the  greater  amount  of  business  will 
pay  the  higher  tax  fixed  thereby."  In  St. 
I^uis  v.  Siegrist^  46  Afo.  593,  it  appeared 
that  the  charter  of  a  city  gave  it  power  to 
"license,  tax  and  regulate.  .  .  .  taverns." 
The  court  in  disposing  of  a  contention  that 
this  did  not  give  the  city  the  power  tu  re- 
quire hotels  to  be  licensed,  said:  "The  dis- 
tinction, as  respects  inn  and  tavern  keepers, 
observed  in  England,  under  the  common  law, 
does  not  exist  with  us,  and  different  names 
are  applied  to  tliem,  though  'hotel*  and 
'house'  are  usually  and  commonly  used  to 
denote  a  higher  order  of  public  houses  than 
the  ordinary  tavern  or  inn.  The  legislature, 
in  making  use  of  the  word  'tavern,'  undoubt- 
edly and  manifestly  intended  to  apply  it  to 
the  whole  class,  and  make  it  comprehend  all 
hotels  and  houses  that  entertain. and  accom- 
modate the  public  for  compensation." 

In  White  r.  Mean,  44  Ore.  216,  74  Pac. 
931,    a    statute    providing    that    a    "sailors' 


boarding  house"  should  not  be  conducted  at 
points  situated  on  the  Willamette  and  Co- 
lumbia rivers  without  a  license  to  be  obtained 
from  the  "board  of  commissioners  for  licens- 
ing sailors'  boarding  houses"  was  held  not  to 
be  invalid  as  a  local  law. 

In  Helena  v.  Miller,  88  Ark.  263,  114  S. 
W.  237,  it  was  held  that  an  ordinance  im- 
posing a  license  tax  of  $25  on  hotels  was 
reasonable,  and  the  fact  that  the  ordinance 
did .  not  provide  for  inspection  was  held  to 
be  immaterial.  It  was  also  held  that  the 
testimony  of  members  of  the  city  council 
that  the  ordinance  was  passed  for  the  pur- 
pose of  raising  revenue  was  immaterial  and 
therefore  inadmissible. 

In  San  Francisco  v.  Larsen,  165  Cal.  179, 
131  Pac.  366,  it  was  held  that  a  charter  pro- 
vision denying  the  right  of  a  city  to  impose 
taxes  on  any  person  "who  at  any  fixed  place 
of  business  in  the  city  and  county,  sells  or 
manufactures  goods,  wares  or  merchandise" 
did  not  make  invalid  an  ordinance  imposing 
a  license  tax  on  owners  or  keepers  of  hotels, 
boarding  houses,  lodging  houses,  apartment 
houses,  and  restauri&nts,  and  on  caterers. 

Delegation  of  Licensing  Poweb  to  Boabo 
OB  Commission. 

A  statute  delegating  to  a  board  of  commis- 
sion the  power  to  grant  or  refuse  licenses  to 
hotels,  lodging  houses,  or  boarding  houses  is 
valid  unless  the  power  delegated  is  arbitrary. 
White  V,  Mears,  44  Ore.  215,  74  Pac.  931. 
See  also  Matter  of  Tai  Kee,  12  Hawaii  164; 
White  V.  Holman,  44  Ore.  180,  1  Ann.  Cas. 
843,  74  Pac.  933;  Larsen  v.  Salt  Lake  City. 
44  Utah  437,  141  Pac.  98.  In  White  v. 
Mears,  supra,  it  was  held  that  a  statute  pro- 
viding that  a  "sailors'"  hotel  or  boarding 
house  should  not  be  conducted  in  certain  ter- 
ritory without  a  license  having  been  obtained 
from  "the  board  of  commissioners  for  licens- 
ing sailors'  boarding  houses,"  was  not  in- 
valid as  giving  the  board  of  commissioners 
arbitrary  power  in  granting  or  refusing  li- 
censes. The  court  said:  "It  is  maintained 
by  plaintiffs'  counsel  that  the  act  in  question 
.  is  void  for  the  reason  that  it  vests,  in  the 
board  arbitrary  power  to  grant  or  deny  ap- 
plications for  licenses,  in  violation  of  section 
20  of  article  1  of  the  organic  law  of  the 
state.  .  .  .  The  right  of  the  board  to  re- 
ject; any  application  they  may  deem  advisa- 
ble is  the  power  vested  in  them  to  deny  a 
license  when,  from  the  evidence  submitted, 
they  conclude  that  the  applicant  does  not 
possess  the  necessary  qualifications,  br  that 
his  accommodations  for  keeping  sailors  are 
not  suitable,  or  that  he  will  not  comply  with 
the  provisions  of  the  act.  If,  however,  the 
evidence  satisfactorily  shows  that  he  pos- 
sesses these  qualifications,  has  suitable  ac- 
commodations,   and    will    comply    with    the 
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terms  of  the  statute^  the  obligation  imposed 
upon  the  board  to  issue  the  license  is  maiida- 
tory,  ior  the  aet»  in  referring  to  them,  states : 
*Tbey     .     .  shall  issue  to  said  person 

.  .  .  a  license.'  True,  the  law  doea  not 
prescribe  the  degree  of  respeetability  or  com- 
petency which  the  applicant  must  possess, 
nor  does  it  Bpecify  what  accommodations 
shall  be  deemed  sufficiently  suitable  to  en- 
title the  issuance  of  a  license;  but  it  must 
be  assumed  that  the  board,  acting  as  rea- 
sonable and  prudent  men,  imbued  with  a 
sense  of  the  duty  to  the  public  and  to  the 
applicant  devolving  upon  them,  will  dis- 
charge that  obligation  fairly  and  fearlessly." 
But  in  White  v.  Holman,  44  Ore.  180,  1  Ann. 
Cas.  843,  74  Pac.  933,  the  court  in  discussing 
the  power  of  "the  board  of  commissioners  for 
licensing  sailors'  boarding  houses"  to  deny 
an  application  for  a  license  for  a  sailors' 
boarding  house  said:  "The  keeping  of  a 
sailors'  boarding  house  is,  in  our  opinion,  a 
legitimate  business,  in  the  performance  of 
which  any  citizen  may  engage  as  a  matter 
of  common  right;  and,  this  being  so,  it  must 
be  assumed  that  the  legislative  assembly, 
having  in  view  section  20  of  article  1  of  the 
constitution  of  the  state,  did  not  intend  to 
restrict  the  business  by  limiting  the  number 
of  persons  who  may  engage  therein,  but,  as 
such  occupation  is  peculiarly  susceptible  of 
abuse,  the  statute  attempts  to  correct  it  by 
licensing  those  who  possess  the  prescribed 
qualifications  therefor,  and  who  will  comply 
with  the  provisions  of  the  act,  which  is  a 
valid  grant  of  power.  If  it  be  conceded,  how- 
ever, that  it  wa^  the  intention  of  the  legis- 
lature to  invest  the  board  of  commissioners 
for  licensing  sailors'  boarding  houses  with 
authority  to  reject  any  application  for  a  li- 
cense that  they  might  deem  advisable,  with- 
out considering  the  prescribed  qualifications 
of  the  applicant  or  the  suitableness  of  his 
accommodations,  the  business  sought  to  be 
restricted  being  legitimate,  so  much  of  the 
act  as  attempts  to  confer  such  arbitrary 
power  is  in  violation  of  the  organic  law  of 
the  state,  and  therefore  void.  .  .  .  The 
board  of  commissioners  for  licensing  sailors' 
boarding  houses  can  exercise  no  greater  power 
than  was  possessed  by  the  legislative  assem- 
bly; and,  as  that  body  could  not  create  a 
monopoly  of  a  legitimate  business  in  which 
every  person  can  engage  of  common  right,  a 
fortiori,  its  creatures,  the  board,,  are  likewise 
prohibited  from  doing  so.  It  is  possible  that 
the  petitioners  are  unworthy  and  incompe- 
tent, and  therefore  not  entitled  to  a  license; 
but,  from  an  inspection  of  the  bill  of  excep- 
tions, we  are  forced  to  the  conclusion  that 
the  refusal  was  based  upon  the  board^s  desire 
to  restrict  the  number  engaged  in  tlie  busi- 
ness, and,  as  we  have  attempted  to  show, 
that  under  a  clause  of  our  organic  law  a 


monopoly  cannot  be  created  in  oases  of  thia 
kind,  H  follows  that  the  judgment  should  bo 
affirmed,  and  it  is  so  ordered."  In  Matter  of 
Tai  Kee,  12  Hawaii  164,  a  statute  providing 
that  no  license  for  a  lodging  house  or  hotel 
should  be  issued  which  the  ^'Executive  Coun- 
cil" believed  to-  be  objectionable  was  held  to 
be  invalid  because  it  delegated  arbitrary 
power  to  the  '^Executive  Council." 

In  Larsen  v.  Salt  Lake  Oit^,  44  Utah  437, 
141  Pac.  98,  it  was  held  that  an  ordinance 
requiring  rooming  bouses  to  be  licensed  was 
valid  but  that  the  board  of  commissioners,  in 
passing  on  an  application  for  a  license,  could 
not  arbitrarily  deny  a  license.  The  presump- 
tion was,  however,  indulged  in  that  the  board 
of  commissioners  in  refusing  a  license  refused 
it  for  good  cause. 


iMPoaiTioN  OF  Sbvesal  Taxes* 

It  seems  that  a  statute  or  ordinance  segre- 
gating the  different  businesses  embraced  in 
the  keeping  of  a  hotel  and  requiring  a  llcrense 
tax  to  be  paid  on  each  busineas  is  valid. 
McClure  v.  Krumbfaolz,  9  Pa.  Dist.  544.  See 
also  Ft.  Smith  v.  Gunter,  106  Ark.  371,  154 
S.  W.  181:  New  Gait  House  Co.  v.  Louisville, 
129  Ky.  341,  111  S.  W.  361,  17  L.R.A.(N.S.) 
566,  33  Ky.  L.  Rep.  869.  Compare  Atlantic 
City  V.  Hemsley,  76  N.  J.L.  S64,  70  Atl.  322, 
"It  is  within  the  power  of  the  legislature 
.  .  .  to  impose  an  additional  burden  upon 
hotel  keepers  by  requiring  them  to  alao  take 
out  licensed  for  eating  houses."  McClure 
V.  KrumbhoU,  9  Pa.  Dist.  644.  In  New 
Gait  House  Co.  v.  Louisville,  129  Ky.  341, 
111  S.  W.  361,  17  L.R.A.{N,S.)  566,  33  Ky. 
L.  Rep.  969,  the  foregoing -rule  was  neither 
affirmed  nor  denied  but  the  question  was  ex- 
pressly left  undecided.  It  was  held,  however, 
that  an  ordinance  requiring  hotels  and  res- 
taurants to  be  licensed  did  not  require  a 
person  operating  a  hotel  on  the  "European 
plan"  to  pay  another  license  for  conducting 
a  restaurant.  See  to  the  same  effect,  Mc- 
Clure V.  Krumbholz,  9  Pa.  Dist.  544.  But 
in  Atlantic  City  v.  Hemsley,  76  N.  J.  L.  854, 
70  Atl.  322,  it  was  said  bf  an  ordinance  im- 
posing a  sleeping  room  license  fee  on  a  hotel : 
"It  is  essential  to  tlie  grant  of  the  license  to 
the  inn  or  hotel  that  it  should  have  at  least 
two  spare  beds  and  be  well  provided  with 
house  room  for  the  accommodation  of  guests. 
.  .  .  The  granting  of  the  license  by  the 
city  to  the  prosecutor  to  keep  an  inn  and 
tavern  iat  the  Hotel  Brighton  6f  necessity  re- 
quires and  allows  him  to  keep  bedrooms  for 
the  accommodation  of  his  guests,  and  the 
city,  having  granted  him  such  license,  can- 
not tax  him  again  for  something  which  he 
already  has  a  licen.se  to  do.  The  rule  is  that 
a  person  who  has  taken  out  a  license  for,  or 
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paid  a  tax  on,  a  certain  business  cannot  be 
compelled  to  take  out  another  license  or  pay 
another  tax  for  anything  which  constitutes 
an  essential  part  oi  subh  business.  ....     . 

In  view  of  the  fact  that  the  premises  in 
question  were  licensed  aji  an  inn  or  hotel  by 
the  city,  under  the  powers  conferred  by  its 
charter,  and  that,  it  was  essential  to  such 
grant,  and  to  the  maintenance  of  such  inn  or 
hotel,  that  it  should  have  spare  rooms  for 
tiie  accommodation  of  its  guests,  and  of  the 
further  fact  that  the  section  of  the  city  char- 
ter, under  which  the  ordinance  in  question 
was  passed,  does  not  specifically  empower 
the  city  council  to  pass  ordinances  imposing 
a  sleeping-room  tax  upon  inns  or  hotels  or; 
to  otherwise  license  or  regulate  the  same,  we 
think  that  the  power  to  enact  the  ordinance 
in  question,  so  far  as  it  applies  to  hotels,  is 
at  least  doubtful.  Statutes  delegating  such 
power  are  to  be  construed  strictly,  and  if 
there  is  any  doubt  as  to  the  existence  of  the 
power  it  must  be  >  resolved  in  favor  of  the 
public  and  against  the  city.  .  .  ,  Accord- 
ingly, we  hold  that  the  city  council  was  with- 
out power  to  impose  tiie  room  tax  upon  the 
hotel  in  question  by  the  ordinance  under 
review." 

In  Fulgum  v.  Nashville,  8  -Lea  (Tenn.) 
635,  it  was  held  that  an  ordinance  imposing 
a  license  tax  on  hotels  was  not  invalid  be- 
cause ar  property  tax  was  paid  on  the  hotel 
property. 

And  in  Cobb  v.  Durham  County,  122  N.  C. 
307,  30  8.  E.  338,  a  statute  imposing  a  tax 
on  the  privilege  of  conducting  a  hotel  was 
held  not  to  be  invalid  as  to  «  corporation 
conducting  a  hotel,  the  corporation  being 
subject  under  another  section  of  the  same 
statute  to  the  payment  of  a  tax  on  its  cor- 
porate franchise. 

In  Sights  V.  Yarnalls,  12  Grat.  (Va.)  292, 
it  was  held  that  a  city  tax  on  ^'ordinaries" 
was  valid  although  a  state  tax  might  also 
have  been  levied. 

Reqcirement  as  to  Fire  Pbotection. 

A  statute  or  ordinance  requiring  hotels, 
boarding  houses  and  similar  places  to  be 
provided  with  fire  escapes  and  to  provide 
other  protection  against  fire  is  valid.  New 
York  Department  Buildings  v.  Field,  12  App. 
Div.  258,  42  N.  Y.  S.  691;  Strahl  v.  Miller, 
97  Neb.  820,  161  N.  W.  952,  affirmed  239  U. 
8.  426,  36  S.  Ct.  147:  Adams  v.  Cumberland 
Inn  Co.  117  Tenn.  470,  101  S.  W.  428.  See 
also  Johnson  v.  Snow,  201  Mo.  450,  100  S.  W. 
5;  Yall  v.  Snow,  201  Mo.  511,  9  Ann.  Cas. 
1161.  100  S.  W.  1,  119  Am;  St.  Rep.  781,  10 
L.R.A.(X.S.)  177.  "The  ordinance  of  the 
city  of  I^  FoUette,  imposing  upon  the  owners 
of  hotels,  lodging  houses,  and  the  other  build- 
ings therein  mentioned  the  duty  of  placing 


fire  escapes  upon  them,  was  authorized  by  the 
charter  of  the  city,  and  is  a  reasonable  and 
valid  police  regulation."  Adams  v.  Cumber- 
land Inn  Co.  supra.  In  Strahl  v.  Miller,  97 
Neb.  820,  151  N.  W.  952,  it  was  held  that  a 
statute  providing  that  a  watchman  to  guard 
against  fire  must  be  kept  in  hotels  or  lodging 
houses,  was  not  unconstitutionaL  And  on 
appeal  of  that  case  to  the  federal  supreme 
court  it  was  held  that  the  fact  that  the 
statute  was  directed  only  to  keepers  of  hotels 
having  more  than  fifty  rooms  did  not  deprive 
them  of  the  equal  protection  of  the  laws.  See 
Miller  v.  Strahl,  239  U.  S.  426,  36  S.  Ct 
147.  But  in  Radley  v.  Knepfly  (Tex.)  124 
S.  W.  447,  it  was  held  that  an  ordinance 
stipulating  that  all  rooms  above  the  second 
floor  of  lodging  houses,  "shall  be  provided 
with  more  than  one  way  of  egress  or  escape 
from  fire  placed  as  near  as  practicable  at 
opposite  ends  of  the  rooms  leading  to  fire 
escapes  on  the  outside  of  the  building  or  to 
stairways  provided  with  proper  railings," 
was  not  authorized  by  a  provision  of  the 
charter  of  a  city  conferring  on  it  the  power 
to  require  the  construction  of  fire  escapes  on 
lodging  houses.  It  was  also  held  that  the 
ordinance  Ay  as  under  the  evidence  of  the  case 
unreasonable  and  oppressive  and  therefore 
void. 

REOUUkTON   AND  LiCEKSJNO  OF   SOLICITING. 

It  seems  that  an  ordinance  regulating  or 
licensing  the  business  of  soliciting  or  drum- 
ing  for  hotels,  boarding  houses  and'  restau- 
rants is  valid.  Fayetteville  v.  Carter,  52 
Ark.  301,  12  S.  W.  573,  6  L.R.A.  509;  Hot 
Springs  V.  Curry,  64  Ark.  152,  41  S.  W.  55; 
Emerson  v.  McNeil,  84  Ark.  552,  106  S.  W. 
479,  15  L.R.A.(N.S.)  715;  Taylor  v.  Moore, 
99  Ark.  412,  138  S.  W.  634.  Compare  Thomas 
V.  Hot  Springs,  34  Ark.  553,  36  Am.  Rep. 
24.  "The  evidence  shows  that,  prior  to  the 
enactment  of  this  ordinance,  there  had  been 
serious  annoyance  to  the  traveling  public  by 
hackmen  and  hotel  porters  gathering  at  the 
steps  of  the  train  coaches  and  importuning 
passengers  alighting  therefrom.  Whether 
this  conduct  had  become  dangerous  or  a  pub- 
lic nuisance  is  not  certain,  but  It  is  certain 
that  it  was  a  serious  annoyance  to  the  travel- 
ing public  and  the  railway  employees,  and 
to  remedy  the  mischief  the  ordinance  in 
question  was  passed.  Trains  only  stop  at 
this  town  from  two  to  five  minutes,  and  the 
ordinance  only  covers  this  period  of  time. 
Therefore  it  cannot  be  considered  a  prohibi- 
tion of  a  lawful  business.  .  .  Section 
6438  of  Kirby*s  Digest  confers  upon  cities 
and  incorporated  towns  the  power  "*to  regu- 
late drumming  or  soliciting  persons  who  ar- 
rive on  trains,  or  otherwise,  for  hotels,  board- 
ing houses.'    Section  5454  empowers  them  to 
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regulate  .  .  .  hotels  and  other  houfiea  for 
public  entertainment.'  Under  these  powers, 
the  municipality  had  the  right  to  pass  the 
ordinance  in  question.  .  .  .  And  the  pow- 
er conferred  and  exercised  is  not  obnoxious 
to,  or  an  interference  with,  any  common 
right,  but  is  a  proper  exercise  of  the  police 
power,  and  is  universally  sustained.  .  .  . 
The  fact  that  the  platform  upon  which  they 
are  forbidden  to  solicit  customers  at  this 
interval  was  the  property  of  the  railroad 
company  does  not  affect  the  power."  Emer- 
son V.  McNeil,  supra. 

Limitation  of  Rule. 

A  statute  or  ordinance  for  the  regulation 
and  licensing  of  hotels  and  lodging  houses  is 
invalid  where  it  is  unreasonable  or  arbitrary. 
Matter  of  Tai  Kee,  12  Hawaii  164;  Bailey  v. 
People,  190  111.  28,  60  N.  E.  98,  8.3  Am.  St. 
Rep.  116,  54  L.R.A.  838;  White  v.  Mears,-44 
Ore.  215,  74  Pac.  931;  Badley  v.  Knepfly 
(Tex,)  124  S.  W.  447;  Bonnett  v.  Vallier.  136 
Wis.  193,  116  N.  W.  885,  128  Am.  St.  Rep. 
1061.  17  L.R.A.(N.S.)  486.  See  also  Helena 
V.  Miller,  88  Ark.  26.3,  114  S.  W.  237.  In 
Bonnett  v.  Vallier,  supra,  it  was  said  of  the 
reasonableness  of  a  regulation  relating  to 
lodging  houses:  "The  degree  of  regulation 
of  the  construction,  maintenance,  and  manner 
of  occupancy  of  tenement  houses  and  lodging 
houses  which  is  reasonable  must  vary  greatly 
according  to  density  of  population  and 
other  circumstances.  ^Tiat  would  be  rea- 
sonable in  a  very  large  city  might  be  highly 
unreasonable  in  the  country  or  in  the  small 
cities  and  villages  of  the  state.  Requirements 
as  to  large  structures  to  be  occupied  by  many 
persons  might  be  very  unreasonable  as  to  the 
smaller  class  of  the  same  general  class  of 
structures  to  be  occupied  by  very  few  per- 
sons." In  Bonnett  v.  Vallier,  136  Wis.  193, 
116  X.  W.  885,  128  Am.  St.  Rep.  1061,  17 
L.R.A.fN.S.)  486,  it  was  doubted  whether  a 
provision  of  a  statute  prohibiting  a  person 
from  permitting  another  not  a  member  of  his 
family  to  have  the  use  of  a  room  in  his  house 
for  sleeping  purposes  without  having  his 
house  classed  as  a  lodging  house  and  subject 
to  the  numerous  requirements  of  the  statute 
relating  to  lodging  houses,  was  valid.  In 
Bailey  v.  People,  190  111.  28,  60  N.  E.  98,  83 
Am.  St.  Rep.  116,  54  L.R.A.  838,  a  statute 
making  it  unlawful  for  more  than  six  persons 
to  occupy  the  same  room  in  a  lodging  house 
for  sleeping  was  held  to  be  invalid.  The 
court  said:  "The  right  to  entertain  lodgers 
in  a  Iodising  house,  and  to  fix,  by  contract 
with  them,  the  price  to  be  paid  for  su6h 
accommodation  and  the  number  who  shall 
occupy  the  same  room  at  the  same  time  for 
sleeping  purposes,  is  a  liberty  and  also  a 
property    right.      Any    restriction    upon    or 
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abridgement  of  this  right  deprives  the  citizen 
of  both  liberty  and  property.     .     .     .     This 
legislation  is  directed   only  against  lodging 
house  keepers.     Keepers  of  boarding  houses, 
inns,  hotels  and  taverns  do  not  fall  within 
the  purview  of  its  prohibition.    If  the  enact- 
ment is  a  valid  one,  inn  or  hotel  keepers  and 
the   keepers   of   boarding  houses   may   lodge 
seven   or   any  greater   number   of   guests   or 
patrons  in  the  same  room,  at  the  same  time, 
for  sleeping  purposes,  as  may  suit  their  con- 
venience,  subject^    only,    to    the   consent   of 
their   patrons   or   guests,   witliout   incurring 
the  penalties  which,  under  the  provisions  of 
this  enactment,  would  be  visited  upon  a  lodg- 
ing house  keeper  should  he  allow  more  than 
six    persons    to    occupy    the    same    sleeping 
apartment   at   the   same   time.      This    is    to 
discriminate  against  the  lodging  house  keep- 
ers as  a  class,  and  to  deprive  them  of  liberty 
and   a .  property   right   which   other   persons 
engaged    in    business    of    the    same    general 
character  and  similarly  conducted  may  freely 
exercise  without   let   or   hindrance.     .     •     , 
The  attorney-general  concedes  that  the  term 
'lodging  house'  and  the  words  4nn,'  'hotel'  or 
'boarding  house'  are  none  of  them  convertible 
terms  or  words,  and  that  a  distinction  exists 
between  these  several  institutions  and  a  lodg- 
ing house,  but  he  insists  that  the  act,  though 
it  has  no  penalties  against  the  inn  or  hotel 
keeper    or    boarding    house    keeper,    may    be 
legally   enforced  against   keepers   of   lodging 
houses  as  a  sanitary  measure,  under  the  po- 
lice  power.     Some   lodging  houses,   as   it   is 
urged,  may  be,  a.nd  doubtless  are,  the  recog- 
nized abiding  places  of  unclean,  diseased  and 
vermin-infected  guests  or   patrons,   who,  to- 
gether  with   the   owners   or   keepers   of   the 
lodging  houses  are  wholly  indifferent  to  sani- 
tary    conditions,     rendering     such     houses 
sources  of  contagious  and  infectious  diseases. 
But  it  cannot  be  asserted  that  all  lodging 
houses  are  of  this  character;  neither  can  it 
be  said  boarding  houses,  inns  and  hotels  are 
hot  to  be  found  which  shelter  the  same  class 
of  patrons,  and  whose  keepers  are  likewise 
indifferent  to  sanitary  conditions.     The  pub- 
lic health  is  less  endangered  by  a  cleanly  and 
well  conducted  lodging  house  than  by  a  filthy, 
ill-managed,  disease-breeding  hotel  or  board- 
ing  house.     The   lodging  of  more  than   six 
persons  in  any  one  room  in  a  cleanly  lodging 
house  cannot  be  condemned,  from  a  sanitary 
J>oint  of  view,  any  more  than  the  lodging  of 
a   like  number  of  guests  in   one  room   in  a 
hotel  or  boarding  house.     If   intended  as  a 
measure   to   protect   health,   the   act   should 
have   been    directed   against   the   evil    which 
threatens   to   iiitrcduce    sickness   or    disease, 
whether  found  in  a  lodging  house,  boarding 
house  or  hotel,  and  as  its  penalties  are  not 
so  leveled  it  can  but  be  regarded  as  partial 
'and  discriminatory  legislation." 
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An  ordinance  regulating  hotels  or  lodging 
houses  or  requiring  them  to  be  licensed  is 
invalid  where  the  power  to  pass  an  ordinance 
of  this  character  is  not  conferred  on  the 
municipality  by  its  charter  or  by  a  statute. 
Chicago  V.  M.  &  M.  Hotel  Co.  248  111.  264, 
D3  N.  E.  753;  Smith  v.  Hightstown,  71  N. 
J.  L.  276,  «7  Atl.  901;  Atlantic  City  v. 
Hemsley,  76  N.  J.  L.  364,  70  Atl.  322;  Rad- 
ley  V.  Kncpfly  (Tex.)  124  S.  W.  447.  See  also 
State  V.  Sumpter,  63  Ark.  342,  13  S.  W.  933; 
Crosby  v.  Snow,  16  Me.  121.  In  Chicago  v. 
M.  &  M.  Hotel  Co.  supra,  the  court  in  dis- 
cussing the  power  of  a  municipality  to  li- 
cense and  regulate  hotels  said:  "It  may  be 
conceded  that  the  business  of  innkeeper  is 
not  strictly  juris  privati  and  that  it  has  an 
aspect  "of  public  interest  which  would  war- 
rant the  legislature  in  passing  an  aci  for 
the  regulation  of  such  business,  or  we  may 
with  safety  go  one  step  farther  and  concede 
that  this  power  exists  in  the  legislature  and 
that  it  may  be  either  exercised  by  it  directly 
or  delegated  to  municipalities,  but  the  an- 
swer to  this  contention  is,  that  the  power  to 
license  and  regulate  hotels  has  not  been  ex- 
ercised by  the  legislature  directly  nor  has  it 
authorized  its  exercise  by  cities  and  villages." 
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MoTins  Pietures  —  Ceniiorship  »  Va- 
lidity of  Statute. 

The  censorship  by  a  state  board  of  cen.^wrs, 
conformably  to  103  Ohio  Laws,  399,  of  mo- 
tion picture  films  which  are  "to  be  publicly 
exhibited  and  displaced  in  the  state  of  Oliio,^' 
is  not  an  unlawful  burden  on  interstate  com> 
merce,  even  as  applied  to  films  which  are 
brought  in  from  another  state,  but  which  ar« 
in  the  hands  of  film  exchanges,  ready  for 
rental  to  exhibitors,  or  have  passed  into  the 
possession  of  the  latter. 

[See  note  at  end  of  this  case.] 

Same. 

The  freedom  of  speech  and  publication 
guaranteed  by  Ohio  Const,  art.  1,  §  11,  with 
responsibility  only  for  abuse,  is  not  violated 
by  the  provisions  of  103  Ohio  Laws,  390, 
for  the  creation  of  a  board  of  censors  which 
is  to  examine  and  censor,  as  a  condition 
precedent  to  exhibition,  motion  picture  films 
which  are  to  be  publicly  exhibited  and  dis- 


played in  the  state,  and  is  to  pass  an<i  ap- 
prove only  such  films  as  are,  in  its  judgment, 
of  a  moral,  educational,  or  amusing  and 
harmless  character. 

[iSee  note  at  end  of  this  case.] 

Sane. 

Legislative  power  is  not  unlawfully  dele- 
gated by  the  provisions  of  103  Ohio*  Laws, 
399,  for  the  creation  of  a  board  of  cenHors 
which  is  to  examine  and  censor,  as  a  con- 
dition precedent  to  exhibition,  motion  pic- 
ture films  which  are  to  be  publicly  exhibited 
and  displayed  in  the  state,  and  is  to  pass 
and  approve  only  such  films  as  are,  in  its 
judgment,  of  a  inoral,  educational,  or  ani:iHing 
and  harmless  character. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  States  District  Court, 
Northern  District  of  Ohio. 

Action  for  injunction.  Mutual  Film  Cor- 
poration, plaintifi",  and  Industrial  Commission 
of  Ohio  et  al.,  defendants.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

[231]  Appeal  from  an  order  .denying  appel- 
lant, herein  designated  complainant,  an  inter- 
locutory injunction  sought  to  restrain  Uie 
enforcement  of  an  act  of  the  General  Assem- 
bly of  Ohio  passed  April  16,  1913  (103  Ohio 
Laws,  399 ) ,  creating  under  the  authority  and 
superintendence  of  the  Industrial  Commission 
of  tlie  State  a  board  of  censors  of  motion  pic- 
ture films.  The  motion  was  presented  to 
three  judges,  upon  the  bill,  supporting  afiida- 
vits  and  some  oral  testimony. 

The  bill  is  quite  voluminous.  It  makes  the 
following  attacks  upon  the  Ohio  statute :  ( 1 ) 
The  statute  is  in  violation  of  §§  5,  16  and  19 
of  article  1  of  the  constitution  of  the  State 
in  tJiat  it  deprives  complainant  of  a  remedy 
by  due  process  of  law  by  placing  it  in  tJie 
power  of  the  board  of  censors  to  determine 
from  standards  fixed  by  itself  what  films 
conform  to  the  statute,  and  thereby  deprives 
oomplainant  of.  a  judicial  determination  of  a 
violation  of  the  law.  (2)  The  statute  is  in 
violation  of  articles  1  and  14  of  the  amend- 
ments to  the  Constitution  of  the  United 
States,  and  of  §  11  of  article  1  of  the  consti- 
tution of  Ohio  in  that  it  restrains  complain- 
ant and  other  persons  from  freely  writing  and 
publishing  their  sentiments.  (3)  It  attempts 
to  give  the  board  of  censors  legislative  power, 
[232]  which  is  vested  only  in  the  General  As- 
sembly of  the  State,  subject  to  a  referendum 
vote  of  the  people,  in  that  it  gives  to  the 
board  the  power  to  determine  the  application 
of  the  statute  without  fixing  any  standard 
by  whioh  the  board  shall  be  guided  in  its 
determination,  and  places  it  in  the  power  of 
the  board,  acting  with  similar  boards  in  other 
States,  to  reject,  upon  any  whim  or  caprice, 
any  film  which  may  be  presented,  and  power 
to  determine  the  legal  status  of  the  foreign 
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board  or  bpards,  in  conjunction  with  which  it 
is  empowered  to  apt. 

The  business  of  the  complainant  and  the 
description,  uae,  object  and  effect  of  motion 
pictures  and  other  films  contained  in  the  bill, 
stated  narratively,  are  as  follows:  Complain- 
ant is  engaged  in  the  business  of  purchasing, 
selling  and  leasing  ^Ims,  the  films  being  pro- 
duced in  other  States  than  Ohio,  and  in  Ku- 
ropean  and  other  foreign  countries.  The  film 
consists  of  a  series  of  instantaneous  photo^ 
graphs  or  positive  prints  of  action  \;(pon  the 
stage  or  in  the  open.  By  being  projected  upon 
a  screen  with  great  rapidity  there  appears  to 
the  eye  an  illusion  of  motion.  They  depict 
dramatizations  of  standard  novels,  exhibiting 
many  subjects  of  scientific  interest,  the  prop- 
erties of  matter,  the  growth  of  the  various 
forms  of  animal  and  plant  life,  and  explora- 
tions and  travels;  also  events  of  historical 
and  current  interest — the  same  events  which 
are  described  in  words  and  by  photographs 
in  newspapers,  weekly  periodicals,  magazines 
and  other  publications,  of  which  photographs 
are  promptly  secured  a  few  days  after  the 
events  which  they  depict  happen;  thus  regu- 
larly furnishing  and  publishing  news  through 
the  medium  of  motion  pictures  under  the 
name  of  "Mutual  Weekly.''  Nothing  is  de- 
picted of  a  harmful  or  immoral  pharacter. 

Tlie  complainant  is  selling  and  has  sold 
during  the  past  year  for  exhibition  in  Ohio 
an  average  of  fifty-six  positive  prints  of  films 
per  week  to  film  excha,nge3  doing  business  in 
that  State,  the  average  value  thereof  being  the 
sum  of  [233]  $100,  aggregating  $6,000  per 
week  or  $300,000  per  annum. 

In  addition  to  selling  filuM  in  Qhio  com- 
plainant has  a  film  exchange  in  Detroit,  Mich- 
igan, from  which  it  rents  or  leases  large  quan.- 
tities  to  exhibitors  in  the  latter  State  and  in 
Ohio.  The  business  of  that  exchai^^e  and 
those  in  Ohio  is  to  purchase  films  from  com- 
plainant and  other  manufacturers,  of  films 
and  rent  them  to  exhibitors  for  short  periods 
at  stated  weekly  rentals.  The  amount  of 
rentals  depends  upon  the  number  of  reels 
rented,  the  frequency  of  the  changes  of  sub- 
ject, and  the  age  or  novelty  of  the  reels 
rented.  The  frequency  of  exhibition  is  de- 
scribed. It  is  the  custom  of  the  business, 
observed  by  all  manufacturers,  that  a  subject 
shall  be  released  or  published  in  all  theaters 
on  the  same  day,  which  is  known  as  release 
day,  and  the  age  or  novelty  of  the  film  de- 
pends upon  the  proximity  of  the  day  of  ex- 
hibition to  such  release  day.  Films  so  shown 
have  never  been  shown  in  public,  and  the 
public  to  whom  they  appeal  is  therefore  un- 
limited. Suph  public  becomes  more  and  more 
limited  by  each  additional  exhibition  of  the 
reel. 

Tlie  amount  of  business  in  renting  or  leas- 
ing from  ihe  Detroit  exchange  fur  exhibition 


in  Ohio  aggregates  the  sum  of  $1,000  per 
week. 

Complainant  has  on  hand  at  its  Detroit 
exchange  at  least  2,500  reels  of  films  which 
it  intends  to  and  will  exhibit  in  Ohio  and 
which  it  will  be  impossible  to  exhibit  unless 
the  same  shall  have  been  approved  by  the 
board  of  censors.  Other  exchanges  have  films, 
duplicate  prints  of  a  large  part  of  complain- 
ant's films,  for  the  purpose  of  selling  and 
leasing  to  parties  residing  in  Ohio,  and  the 
statute  of  the  State  will  require  their  ex- 
amination and  the  payment  of  a  fee  there- 
for. The  amounts  of  complainant's  purchases 
are  stated,  and  that  complainant  will  be  com- 
pelled to  bear  the  expense  of  having  them 
censored  because  its  customers  will  not  pur- 
chase or  hire  uncensored  films. 

The  business  of  selling  and  leasing  films 
from  its  offices  [234]  outside  of  the  State  of 
Ohio  to  purchasers  and  exhibitors  within  the 
State  is  interstate  commerce,  which  will  t>e 
seriously  burdened  by  the  exaction  of  the  fee 
for  censorship,  which  is  not  properly  an  in- 
spection tax  and  the  proceeds  of  which  will  be 
largely  in  excess  of  the  cost  of  enforcing  the 
statute,  and  will  in  no  event  be  paid  to  the 
Treasury  of  the  United  States, 

The  board  has  demanded  of  complainant 
that  it  submit  its  films  to  censorship  and 
threatens,  unless  complainant  complies  with 
the  demand,  to  arrest  any  and  all  persons 
who  seek  to  place  on  exhibition  any  film  not 
so  censored  or  approved  by  the  censor  congress 
on  and  after  November  4,  1913,  the  date  to 
which  the  act  was  extended.  It  is  physically 
impossible  to  comply  with  such  demand  and 
physically  impossible  for  the  board  to  censor 
the  films  with  such  rapidity  as  to  enable 
complainant  to  proceed  with  its  business, 
and  the  delay  con8equ*:nt  upon  such  exam- 
ination would  cause  great  and  irreparable 
injury  to  such  business  and  would  involve 
a  multiplicity  of  suits. 

There  were  affidavits  filed  in  support  of  the 
bill  and  some  testimony  taken  orally.  One 
of  the  affidavits  showed  the  manner  of  ship- 
ping and  distributing  the  films  and  was  as 
follows :  • 

"The  films  are  shipped  by  the  manufac- 
turers to  the  film  exchanges  enclosed  in  cir- 
cular metal  boxes,  each  of  which  metal  boxes 
is  in  tu^n  enclosed  in  a  fibre  or  wooden  con- 
tainer. The  film  is  in  most  cases  wrapped 
around  a  spool  or  core  in  a  circle  within  the 
metal  case.  Sometimes  the  film  is  received 
by  the  film  exchange  woujid  on  a  reel,  which 
consists  of  a  cylindrical  core  with  circular 
flanges  to  prevent  the  film  from  slipping  off 
the  core,  and  when  so  wound  on  the  reel  is 
also  received  in  metal  boxes,  as  above  de- 
scribed. When  the  film  is  not  received  on  a 
reel,  it  is,  upon  receipt,  taken  from  the  metal 
box,  wound  on  a  reel  and  then  replaced  in  the 
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metal  box.  So  wound  and  eo  enclosed  in 
metal  boxes,  the  films  are  shipped  by  the 
film  [235]  exchanges  to  their  customer's.  The 
customers  take  the  film  as  it  is  wound  on  the 
reel  from  the  metal  box  and  exhibit  the  pic- 
tures in  their  projecting  machines,  which 
are  so  arranged  as  to  permit  of  the  unwinding 
of  the  film  from  the  reel  on  which  it  is 
shipped.  During  exhibition,  the  reel  of  film 
is  unwound  from  one  reel  and  rewound  in  re- 
verse order  on  a  second  reel.  After  exhibition, 
it  must  be  again  unwound  from  the  second  reel 
from  its  reverse  position  and  replaced  on  the 
original  reel  in  its  proper  position.  After 
the  exhibitions  for  the  day  are  over,  the  film 
is  replaced  in  the  metal  box  and  returned  to 
the  film  exchange,  and  this  process  is  fol- 
lowed from  day  to  day  during  the  life  of  the 
film. 

"All  shipments  of  films  from  manufacturers 
to  film  exchanges,  from  film  exchanges  to 
exhibitors,  and  from  exhibitors  back  to  film 
exchanges,  are  made  in  accordance  with 
regulations  of  the  Interstate  Commerce  Com- 
mission, one  of  which  provides  as  follows: 

"  *Moving  picture  films  must  be  placed  in 
metal  cases,  packed  in  strong  and  tight  wood- 
en boxes  or  fibrewood  pails.*" 

Another  of  the  affidavits  divided  the  busi- 
ness as  follows: 

"The  motion-picture  business  is  conducted 
in  three  branches;  that  is  to  say,  by  manu- 
facturers, distributors,  and  exhibitors,  the  dis-/ 
tributors  being  known  as  film  exchanges. 
.  .  .  Film  is  manufactured  and  produced 
in  lengths  of  about  one  thousand  feet,  which 
are  placed  on  reels,  and  the  market  price 
per  reel  of  film  of  a  thousand  feet  in  length 
i^  at  the  rate  of  ten  cents  per  foot,  or  one 
hundred  dollars.  Manufacturers  do  not  sell 
their  film  direct  to  exhibitors,  but  sell  to  film 
exchanges,  and  the  film  exchanges  do  not  re- 
sell the  film  to  exhibitors,  but  rent  it  out  to 
them." 

After  stating  the  popularity  of  motion 
pictures  and  the  demand  of  the  public  for 
new  ones  and  the  great  expense  their  pur- 
chase would  be  to  exhibitors,  the  afiTidavit 
proceeds  as  follows:* 

[236]  "For  that  reason  film  exchanges  came 
into  existence,  and  film  exchanges  such  as  the 
Mutual  Film  Corporation'  are  like  clearing 
houses  or  circulating  libraries,  in  that  they 
purchase  the  film  and  rent  it  out  to  different 
exhibitors.  One  reel  of  film  being  made  to- 
dav  serves  in  manv  theaters  from  day  to  dav 
until  it  is  worn  out.  The  film  exchange, 
in  renting  out  the  films,  supervises  their  cir- 
culation." 


'An  affidavit  was  made  by  the  "general 
secretary  of  the  national  board  of  censorship 
of  motion-  pictures,  whose  office  is  at  No.  50 
Madison  Avenue,  New  York  City."  The  **na- 
tional  board,"  it  is  averred,  ''is  an  organ i^^a- 
tion  maintained  by  voluntary  contributions, 
whose  object  is  to  improve  the  moral  quality 
of  motion  pictures."  Attached  to  the  affida- 
vit was  a  list  of  subjects  submitted  to  the 
board  which  are  "classified  according  to  the 
nature  of  said  subjects  into  scenic,  geographic, 
historical,  classic,  educational  and  propagan- 
distic." 

William  B.  Sanders,  Walter  N.  Seligsherg 
and  Harold  T.  Clark  for  appellant. 

[239]  Robert  M.  Morgan,  Timothy  8.  Bo- 
gan,  James  I,  Boulger  and  Cinrence  D.  Laylin 
for  appellees. 

Waldo  O,  Morse  and  Jacob  Scheehter  as 
amid  curiw, 

McKenna,  J.  {after  stating  the  facts). — 
Complainant  directs  its  argument  to  three 
propositions:  (1)  Tlie  statute  in  contro- 
versy imposes  an  unlawful  burden  on  in- 
terstate commerce;  (2)  it  violates  the  free- 
dom of  speech  and  publication  guaranteed  by 
§  11,  art.  1,  of  the  constitution  of  the  State 
of  Ohio;  1  and  (3)  it  attempts  to  delegate 
legislative  power  to  censors  and  to  other 
boards  to  determine  whether  the  statute  of- 
fends in  the  particulars  designated. 

It  is  necessary  to  consider  only  §§  3,  4  and 
5.  Section  3  makes  it  the  duty  of  the  board 
to  examine  and  censor  motion  picture  films 
to  be  publicly  exhibited  and  displayed  [240] 
in  the  State  of  Ohio.  The  films  are  requin^d 
to  be  exhibited  to  the  board  before  thev  are 
delivered  to  the  exhibitor  for  exhibition,  for 
which  a  fee  is  charged. 

Section  4.  *'0nly  such  films  as  are  in  the 
judgment  and  discretion  of  the  board  of 
censors  of  a  moral,  educational  or  amusing 
and  harmless  character  shall  be  passed  and 
approved  by  such  board."  The  films  are  re- 
quired to  be  stamped  or  designated  in  a 
proper  manner. 

Section  5.  The  board  may  work  in  conjunc- 
tion with  censor  boards  of  other  States  as 
a  censor  congress,  and  the  action  of  such 
congress  in  approving  or  rejecting  films  shall 
be  considered  as  the  action  of  the  state  board, 
and  ail  films  passed,  approved,  stamped  and 
numbered  by  such  congress,  when  the  fees 
therefor  are  paid  shall  be  considered  approved 
by  the  board. 

By  §  7  a  penalty  is  imposed  for  each  ex- 
hibition of  films  without  the  approval  of  the 


1  "Section  11.  Every  citizen  may  freely 
speak,  write,  and  publish  his  sentiments  on 
all  subjects,  being  responsible  for  the  abuse 
of  Uk"  right;  and  no  law  shall  be  passed  to 
restrain  or  abridge  the  liberty  of  speech,  or  of 
the  press.     In  all  criminal  prosecutions  for 


libel,  the  truth  may  be  given  in  evidence  to 
the  jury,  and  if  it  phall  appear  to  the  jury 
that  the  matter  charged  as  libelous  is  true, 
and  was  published  with  good  motives,  and  for 
justifiable  ends,  the  party  shall  be  acquitted.'' 
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board,  and  by  §  8  any  person  diBsatisfted  with 
the  order  of  the  board  is  given  the  same  rights 
and  remedies  for  hearing  and  reviewing, 
amendment  or  vacation  of  the  order  "As  is 
provided  in  the  case  of  persons  dissatisfied 
with  the  orders  of  the  industrial  commis- 
sion." 

The  cen^rship,  therefore,  is  only  of  films 
intended  for  exhibition  in  Ohio,  and  we  can 
immediately  put  to  one  side  the  contention 
that  it  imposes  a  burden  on  interstate  com- 
merce. It  is  true  that  according  to  the  alle- 
gations of  the  bill  some  of  the  films  of  com- 
plainant are  shipped  from  Detroit,  Michigan, 
but  tliey  are  distributed  to  exhibitors,  pur- 
chasers, renters  and  lessors  in  Ohio,  for  ex- 
hibition in  Ohio,  and  this  determines  the 
application  of  the  statute.  In  other  words, 
it  is  only  films  which  are  "to  be  publicly 
exhibited  and  displayed  in  the  State  of  Ohio" 
which  are  required  to  be  examined  and  cen- 
sored. It  would  be  straining  the  doctrine 
of  original  packages  to  say  that  the  films 
retain  that  form  and  composition  even  when 
unrolling  and  exhibiting  to  audiences,  or, 
being  ready  for  [241]  renting  for  the  purpose 
of  exhibition  within  the  State,  could  not  be 
disclosed  to  the  state  officers.  If  this  be  so, 
whatever  the  power  of  the  Stiute  to  prevent 
the  exhibition  of  films  not  approved — and  for 
the  purpose  of  this  contention  we  must  as- 
sume the  power  is  otherwise  plenary — films 
brought  from  another  State,  and  only  because 
so  brought,  would  be  exempt  from  the  power, 
and  films  made  in  the  State  would  be  subject 
to  it.  There  must  be  some  time  when  the 
films  arc  subject  to  the  law  oi  the  State,  and 
necessarily  when  they  are  in  the  hands  of  the 
exchanges  ready  to  be  rented  to  exhibitors  or 
have  passed  to  the  latter,  they  are  in  con- 
sumption, and  mingled  as  much  as  from  their 
nature  they  can  be  with  other  property  of 
the  State. 

It  is  true  that  the  statute  requires  them 
to  be  submitted  to  the  board  before  tliey  are 
delivered  to  the  exhibitor,  but  we  have  seen 
that  the  films  are  shipped  to  "exchanges" 
and  by  them  rented  to  exhibitors,  and  the 
"exchanges"  are  described  as  "nothing  more 
or  less  than  circulating  libraries  or  clearing 
houses."  And  one  film  "serves  in  many  the- 
aters from  day  to  day  until  it  is  worn  out." 

The  next  contention  is  .that  the  statute 
violates  the  freedom  of  speech  and  publication 
guaranteed  by  the  Ohio  constitution.  In  its 
discussion  counsel  have  gone  into  a  very 
elaborate  description  of  moving  picture  ex- 
hibitions and  their  many  useful  purposes  as 
graphic  expressions  of  opinion  and  sentiments, 
as  exponents  of  policies,  as  teachers  of  science 
and  history,  as  useful,  interesting,  amusing, 
educational  and  moral.  And  a  list  of  the 
"campaigns.**  as  counsel  call  them,  whidi 
may  be  carried  on'  is  given.  We  may' Concede 
the  praise.     It  is  not  questioned  by  the  Ohio 


statute  and  under  its  oomprt^iensir©  descrip- 
tion, ''campaigns"  of  an  infinite  variety  may 
be  conducted.  Films  of  a  "moral,  educational 
or  amusing  and  harmless  character  shall  be 
passed  and  approved"  are  the  words  of  the 
statute.  Xo  exhibition,  therefore,  or  "cam- 
paign" [242]  of  complainant  will  be  prevent- 
ed if  its  pictures  have  those  qualities.  There- 
fore, however  missionary  of  opinion  films  are 
or  may  become,  however  educational  or  enter- 
taining, there  is  no  impediment  to  their  value 
or  efl'ect  in  the  Ohio  statute.  But  they  may 
be  used  for  evil,  and  against  that  possibility 
the  statute  was  enacted.  Their  power  of 
amusement  and,  it  may  be,  education,  the 
audiences  they  assemble,  not  of  women  alone 
nor  of  men  alone,  but  together,  not  of  adults 
only,  but  of  children,  make  them  the  more 
insidious  in  corruption  by  a  pretense  of 
worthy  purpose  or  if  they  should  degenerate 
from  worthy  purpose.  Indeed,  we  may  go 
beyond  that  possibility.  They  take  their  at- 
traction from  the  general  interest,  eager  and 
wholesome  it  may  be,  in  their  subjects,  but 
a  prurient  interest  may  be  excited  and  ap- 
pealed to.  Besides,  there  are  some  things 
which  should  not  have  pictorial  representa- 
tion in  public  places  and  to  all  audiences. 
And  not  only  the  State  of  Ohio  but  other 
States  have  considered  it  to  be  in  the  interest 
of  the  public  morals  and  welfare  to  supervise 
moving  picture  exhibitions.  We  wbuld  have 
to  shut  our  eyes  to  the  facts  of  the  world  to 
regard  the  precaution  unreasonable  or  the  leg- 
islation to  effect  it  a  mere  wanton  interference 
with  personal  liberty. 

We  do  not  understand  that  a  possibility  of 
an  evil  emplo3rment  of  films  is  denied,  but 
a  freedom  from  the  censorship  of  the  law  and 
a  precedent  right  of  exhibition  are  asserted, 
subsequent  responsibility  only,  it  is  contend- 
ed, being  incurred  for  abuse.  In  other  words, 
as  we  have  seen,  the  constitution  of  Ohio  is 
invoked  and  an  exhibition  of  films  is  assimi- 
lated to  the  freedom  of  speech,  wnriting  and 
publication  assured  by  that  instrument  and 
for  the  abuse  of  which  only  is  there  respon- 
sibility, and,  it  is  insisted,  that  as  no  law 
may  be  passed  "to  restrain  the  liberty  of 
speech  or  of  the  press,"  no  law  may  be  passed 
to  subject  moving  pictures  to  censorship  be- 
fore their  exhibition. 

[243]  We  need  not  pause  to  dilate  upon 
the  freedom  of  opinion  and  its  expression, 
and  whether  by  spee^^h,  writing  or  printing. 
They  are  t06  certain  to  need  discussion — of 
such  conceded  value  as  to  neied  no  supporting 
praise.  Xor  can  thel'e  be  any  doubt  of  their 
breadth  nor  that  their  underlying  safeguard 
is,  to  use  the  words  of  another,  ^'that  opinion 
is  free  and  that  conduct  alone  is  amenable 
to,  the  law." 

.  Are  moving  pictures  within  the  principle, 
as  it  is  contended  they  are?  They,  indeed, 
may  be  mediums  of  thought,  but  so  are  many 
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things.  So  is  the  theater,  the  circus,  and 
all  other  shows  and  spectacles,  and  their  per- 
formances may  be  thus  brought  by  the  like 
reasoning  under  the  same  immunity  from 
repression  or  supervision  as  the  public  press, 
— made  the  same  agencies  of  civil  liberty. 

Counsel  have  not  shrunk  from  this  exten- 
sion of  their  contention  and  cite  a  case  in 
this  court  where,  the  title  of  drama  was  ac- 
corded to  pantomime;  ^  and  such  and  other 
spectacles  are  said  by  counsel  to  be  publica- 
tions of  ideas,  satisfying  the  definition  of  the 
dictionaries, — that  is,  and  we  quote  counsel, 
a  means  of  making  or  announcing  publicly 
something  that  otherwise  might  have  re- 
mained private  or  unknown, — and  this  being 
peculiarly  the  purpose  and  effect  of  moving 
pictures  they  come  directly,  it  is  contended^ 
under  the  protection  of  the  Ohio  constitution. 

The  first  impulse  of  the  mind  is  to  reject 
the  contention.  We  immediately  feel  tltat 
the  argument  is  wrong  or  strained  which  ex- 
tends the  guaranties  of  free  opinion  and 
speech  to  the  multitudinous  shows  which  are 
advertised  on  the  bsU-boards  of  our  cities  and 
towns  and  which  regards  them  as  emblems 
of  public  safety,  to  use  the  words  of  I»rd 
Camden,  quoted  by  counsel,  ^nd  which  seeks 
to  [244]  bring  motion  pictures  and  other 
spectacles  into  practical  and  \e^ki\  similitude 
to  a  free  press  and  liberty  of  opinion. 

The  judicial  sense  .supporting  the  common 
sense  of  the  country  is  against  the  contention. 
As  pointed  out  by  the  District  Court,  the 
police  power  is  familiarly  exercised  in  grant- 
ing or  withholding  licenses  for  theatrical  per- 
formances as  a  means  of  their  regulation. 
The  court  cited  tJie  following  cases :  Marmet 
V.  State,  45  Ohio  St.  63,  72,  73,  12  N.  E.  403; 
Baker  v.  Cincinnati,  11  Ohio  St.  5.34;  Cora. 
V.  McGann,  213  Mass.  213,  215,  100  N.  E. 
355:  People  v.  Steele,  231  111.  340,  344,  345, 
83  X.  K.  236,  121  Am.  St.  Rep.  321,  14  LJR.A. 
(N.S.)  381. 

The  exercise  of  the  power  upon  moving 
picture  exhibitions  has  been  sustained. 
Greenberg  v.  Western  Turf  Ass*n,  148  Cal. 
126,  82  Pac.  684,  113  Am.  St.  Rep.  216; 
I^urelle  v.  Bush,  17  Cal.  App.  400,  119  Pac. 
953;  State  v.  Loden,  117  Md.  373,  Ann.  Cas. 
1913E  1300,  83  Atl.  564,  40  L.R.A.(N.S.)  103; 
Block  V.  Chicago,  239  111.  251,  87  N.  E.  lOU, 
130  Am.  St.  Rep.  219;  Higgins  v.  Lacroix, 
119  Minn.  145,  137  N.  W.  417,  41  L.R.A. 
(N.S.)  T37.  See  also  State  v.  Morris,  1  Boyce 
(Del.)  330,  76  Atl.  479;  People  v.  Gaynor, 
77  Misc.  676,  137  N.  Y,  S.  196,  199;  McKenzie 
V.  McClellan,  62  Misc.  342,  116  N.  Y.  S.  645, 
646. 

It  seems  Tiot  to  h»ve  occurred  to  anybody 
in  the  cited  oases  tbftt  freedom  of  opinion 


.  iKolem  Co.  v.  Harper,  222  U.  S.  55  Ann. 
Cas.  ini3A  1285,  32  S.  Ct.  20,  56  U.  S.  (L. 
ed.)  92. 


was  repressed  in  the  exertion  of  the  power 
which  was  illustrated.  The  rights  of  proper- 
ty were  only  considered  as  involved.  It  can- 
not be  put  out  of  view  that  the  exhibition  of 
moving  pictures  is  a  business  pure  and  simple, 
originated  and  conducted  for  profit,  like  other 
spectacles,  not  to  be  regarded,  nor  intended 
to  be  regarded  by  the  Ohio  constitution,  we 
think,  as  part  of  the  press  of  the  country  or 
as  organs  of  public  opinion.  They  are  mere 
representations  of  events,  of  ideas  and  senti- 
ments published  and  known,  vivid,  useful 
and  entertaining  no  doubt,  but,  as  we  have 
said,  capable  of  evil,  having  power  for  it,  the 
greater  because  of  their  attractiveness  and 
manner  of  exhibition.  It  was  this  capability 
and  power,  and  it  may  be  in  experience  of 
them,  that  induced  the  State  of  Ohio,  in  ad- 
dition to  prescribing  penalties  for  immoral 
exhibitions,  as  it  does  in  its  Criminal  [245] 
Code,  to  require  censorship  before  exhibition, 
IS  it  does  by  the  act  under  review.  We  cannot 
regard  this  as  beyond  the  power  of  govern- 
ment. 

It  does  not  militate  against  the  strength 
of  these  considerations  that  motion  pictures 
mav  be  used  to  amuse  and  instruct  in  other 
places  than  theaters — in  churches,  for  in- 
stance, and  in  Sunday  schools  and  public 
schools.  Xor  are  we  called  upon  to  say  on 
this  record  whether  such  exceptions  would 
be  within  the  provisions  of  the  statute  nor 
to  anticipate  that  it  will  be  so  declared  by 
the  state  courts  or  so  enforced  by  the  state 
officers. 

The  next  contention  of  complainant  is  that 
the  Ohio  statute  is  a  delegation  of  legislative 
power  and  void  for  that  if  not  for  the  other 
reasons  charged  against  it,  which  we  have  dis- 
cussed. While  administration  and  legislation 
are  quite  distinct  powers,  the  line  which  sepa- 
rates exactly  their  exercise  is  not  easy  to  de- 
fine in  words.  It  is  best  recognized  in  illus- 
trations. Undoubtedly  the  legislature  must 
declare  the  policy  of  the  law  and  fix  the  legal 
principles  which  are  to  control  in  given  cases ; 
but  an  administrative  body  may  be  invested 
with  the  power  to  ascertain  the  facts  and 
conditions  to  which  the  policy  and  principles 
apply.  If  this  could  not  be  done  there  would 
be  infinite  confusion  in  the  laws,  and  in  an 
effort  to  detail  and  to  particularize,  they 
would  miss  sufficiency  both  in  provision  and 
execution. 

.  The  objection  to  the  statute  is  that  it 
furnishes  no  standard  of  what  is  educational, 
moral,  amusing  or  harmless,  and  hence  leaves 
decision  t^  arbitrary  judgment,  whim  and 
caprice;  or,  aside  from  those  extremes,  leaving 
it  to  the  different  views  which  might  be  en- 
tertained of  the  effect  of  the  pictures,  per- 
mitting the  "personal  equation"  to 'enter,  re- 
sulting "in  unjust  discrimination  against 
some  propagandist  film,"  while  others  might 
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be  approved  without  question.  But  the  statute 
by  its  proTisions  guards  against  such  variant 
judgments,  and  its  terms,  like  other  [246] 
general  terms,  get  precision  from  the  sense 
and  experience  of  men  and  become  certain  and 
useful  guides  in  reasoning  and  conduct.  The 
exact  specification  of  the  instances  of  their 
application  would  be  as  impossible  as  the 
attempt  would  be  futile.  Upon  such  sense  and 
experience,  therefore,  the  law  properly  relies. 
This  has  many  analogies  and  direct  ex- 
amples in  cases,  and  we  may  cite  Gundling  v. 
Chicago,  177  U.  S.  183,  20  S.  Ct.  633,  47 
U.  S.  (L.  ed.)  725;  Red  •'€"  Oil  Mfg.  Co.  v. 
Board  of  Agriculture  of  North  Carolina,  222 
U.  S.  880,  32  S.  Ct.  152,  66  U.  S.  (L.  ed.) 
240;  Monongahela  Bridge  Co.  v.  U.  S.  216  U. 
S.  177,  30  S.  Ct.  356,  64  U.  S.  (L.  ed.)  435; 
Buttfield  V.  Stranahan,  192  U.  S.  470,  24  S. 
Ct.  340,  48  U.  S.  (L.  ed.)  525.  See  also 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S. 
86,  29  S.  Ct.  220,  53  U.  S.  (L.  ed.)  417.  If 
this  were  not  so,  the  many  administrative 
agencies  created  by  the  state  and  National 
governments  would  be  denuded  of  their  utility 
and  government  in  some  of  its  most  impor- 
tant exercises  become  impossible. 

To  sustain  the  attack  upon  tfie  statute  as 
a  delegation  of  legislative  power,  complain- 
ant cites  Harmon  v.  State,  66  Ohio  St.  249, 
W  N.  E.  117,  58  L.R.A.  618.  In  that  case 
a  statute  of  the  State  committing  to  a  certaiil 
officer  the  duty  of  issuing  a  license  to  on« 
desiring  to  act  as  an  engineer  if  "found 
trustworthy  and  competent,"  was  declared  in- 
valid because,  as  the  court  said,  no  standard 
was  furnished  by  the  General  Assembly  as  to 
qualification,  and  no  specification  as  to  where- 
in the  applicant  should  be  trustworthy  and 
competent,  but  ell  was  '^left  to  the  opinion, 
finding  and  caprice  of  the  examiner."  The 
case  can  be  distinguished.  Besides,  later 
cases  have  recognized  the  difficulty  of  exact 
separation  of  the  powers  of  government,  and 
announced  the  principle  that  legislative  pow- 
er is  completely  exercised  where  the  law  "is 
perfect,  final  and  decisive  in  all  of  its  parts, 
and  the  discretion  given  only  relates  to  its 
execution."  Cases  are  cited  in  illustration. 
And  the  principle  finds  further  illustration 
in  the  decisions  of  the  courts  of  lesser  au- 
thority but  which  exhibit  the  juridical  sense 
of  the  State  as  to  the  delegation  of  powers. 

Section  5  of  the  statute,  which  provides  for 
a  censor  [247]  congress  of  lihe  censor  board 
and  the  boards  of  oth6r  States,  is  referred 
to  in  emphasis  of  complainant's  objection 
that  tlie  statute  delegates  legislative  power. 
But,  as  complainant  says,  such  congress  is 
"at  present  nonexistent  and  nebulous,'^  and 
we  are,  tlierefore,  not  called  up<m  to  antici- 
pate its  action  or  pass  upon  the  validity  of 
§5. 

We  may  close  this  topic  with  a  quotation 
of  the  very  apt  comment  of  the  District  Court 


upon  the  statute.  After  remarking  that  the 
language  of  the  statute  ''might  have  been  ex- 
tended by  descriptive  and  illustrative  words," 
but  doubting  that  it  would  have  been  the  more 
intelligible  and  that  f>robably  by  being  more 
restrictive  might  be  more  easily  thw^arted,  the 
court  said:  "In  view  of  the  range  of  sub- 
jects which  complainants  claim  to  have  al- 
ready compassed,  not  to  speak  of  the  natural 
development  that  will  ensue,  it  would  be  next 
to  impossible  to  devise  language  that  would 
be  at  once  comprehensive  and  automatic." 

In  conclusion  we  may  observe  (hat  the  Ohio 
statute  gives  a  review  by  the  courts  of  the 
State  of  the  decision  of  the  board  of  censors 

Decree  affirmed. 
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V.  Unlawful  Use  of  Portrait  or  Name,  308. 
VI.  Knglifih  Cinematograph  Act,  309. 
VII.  Miscellaneous,  310. 

/.  Introductory, 

Although  the  moving  picture  has  been 
in  existence  only  a  comparatively  short  time 
yet  the  tremendous  growth  and  development 
of  the  business  based  on  it  during  the  decade 
just  passed  has  given  rise  to  much  litigation, 
so  that  at  present  there  is  a  considjerable  body 
of  law  on  the  subject.  It  is  the  purpose  of 
tliis  note  to  collect  and  revie-w  the  cases 
ii^hich  deal  with  the  subject  of  moving  pic- 
tures in  any  of  its  phases.  Some  aspects  of 
the  subject  have  been  discussed  in  earlier 
volumes  of  this  series,  and  as  to  these,  in 
order  to  make  the  present  treatment  topical, 
reference  is  made  to  the  earlier  discussions 
and  the  recent  cases  are  here  presented. 

//.  Statutory  Itegulation. 

*  • 

1-.  I:^  Gexebal. 

The  earlier  cases  discussing  the  statutory 
regiilation  of  moving  pictures  ai*e  collected 
in  the  note  to  State  v.  Loden;  Ann.  Cas. 
191 3E  1300. 

The  holding  of  the  reported  ca6«e  that  the 
police  power  of  a  state  extends  to  the  regu- 
lation of  moving  picture  exhibitions  finds 
support  in  several  tecent  decisions.     Mutual 
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Film  Corp.  v.  Hodges,  236  U.  S.  248,  35  S. 
Ct.  393,  59  U.S.  (L.  ed.)  561;  Mutual  Film 
Corp.  V.  Chicago,  224  Fed.  101,  139  C.  C.  A, 
657 ;  Jewel  Theater  Co.  v.  State  Fire  Marshal, 
178  Mich.  399,  Ann.  Cas.  1915C  1212,  144 
N.  W.  835;  Jeup  v.  State  Fire  Marshal,  182 
Mich.  231,  148  N.  W.  340. 

It  has  been  lield  that  the  giving  ol  a  mov- 
ing picture  e.\hibition  called  "The  Inside 
of  the  White  Slave  Traffic,''  depicting  the 
working  of  prostitutes  ^n  the  streets  and 
the  inside  of  houses  of  prostitution,  the  al- 
leged methods  of  so-called  cadets  and  the  un- 
fortunate women  who  are  living  within  their 
influence,  is  in  violation  of  a  penal  law.  which 
proliibits  exliibitions  which  *^tend  to  the  cor- 
ruption of  the  morals  of  youth  and  others,'* 
and  that  the  police  department  will  not  be 
restrained,  pendente  lite,  from  interfering 
with  such  a  show.  Sociological  Research 
Film  Corp.  v.  New  York,  83  Misc.  605,  145 
N.  Y.  S.  492,  wlierein  the  court  said :  '*Some 
of  the  films,  I  repeat,  depict  scenes  supposed 
to  be  enacted  in  a  house  of  ill  fame  where 
women  are  subjected  to  involuntary  prostitu- 
tion. As  is  well  known  that  to  maintain 
such  a  place  is  in  itself  a  criminal  offense, 
I  am  unable  to  perceive  why  the  public  ex- 
hibition for  money  of  scenes  supposed  to 
transpire  therein  should  be  entitled  to  the 
protection  of  a  court  of  equity.  It  is  con- 
tended by  the  plaintiff,  in  affidavits  furnished 
by  disinterested  individuals  whose  motives  it 
is  not  within  the  province  of  this  court  to 
question,  that  the  pictures  contain  a  great 
moral  lesson  to  fathers  and  mothers,  calcu- 
lated to  impress  upon  their  minds  the 
urgent  need  of  protecting  their  daughters 
from  the  influence  of  evil  associations.  The 
answer  to  this  is  that  the  exhibition  has 
not  been  confined  to  fathers  and  mothers; 
that  there  is  no  evidence  before  me  that  the 
owners  thereof  propose  or  desire  to  so  con- 
fine it,  and  tiiat  the  evidence  shows  they  are 
conducting  the  enterprise  not  for  the  uplift 
of  publie  morals,  but  for  private  gain." 

In  St.  Louis  V.  Nash  (Mo.)  181  S.  W. 
1145,  it  appeared  that  a  city  ordinance  pro- 
hibited the  erection  of  a  fourth-class  building 
withiii  a  city  district  known  as  the  fire 
limits.  The  ordinance  defined  a  building  as 
"any  structure  for  the  support,  shelter,  or 
inclosure  of  persons,  animals  or  chattels," 
and  a  fourth-class  building  as  a  building  not 
of  the  first,  second  or  third  classes.  It 
was  held  that  a  structure  built  for  moving 
picture  purposes  whibh  consisted  of  a  floor 
of  wooden  planks  nailed  to  larger  planks  sunk 
in  the  eartli»  a  canvas  top  supported  by  tele- 
graph poles  set  in  the  ground,  and  a  stage 
of  wood  and  canvas,  was  a  fourth-class  build- 
ing and  not  a  tent,  and  came  within  the  pro- 
hibitory terms  of  the  ordinance. 

In  Jewel  Theater  Co.  v.  State  Fire  Marshal, 
178  Mich.  .399,  Ann.  Cas.   1915C   1212,   144 


N.  W.  835,  wherein  the  court  sustained  a 
statute  prohibiting  moving  picture  exhibi- 
tions in  any  building  not  having  its  audience 
room  at  the  street  level,  it  was  said:  "If 
the  business  of  giving  moving  picture  shows 
was  innocuous  in  itaelf,  and  if  the  reason- 
ableness of  the  particular  r^ulation  with 
which  we  are  concerned  was  questioned,  a 
different  question  might  be  presented.  The 
business  is  innocuous  in  so  far  as  it  is  true 
that,  if  neither  an  explosion  nor  a  fire  at- 
tends it,  it  is  not  harmful  to  life,  limb  or 
property.  But  the  general  reasonableness  of 
a  regulation  forbidding  the  giving  of  such 
shows  on  other  than  the  first  floors  of  build- 
ings is  not  questioned.  And  we  may  take 
notice  of  the  fa£t,  which  experience  has 
demonstrated,  that  peculiar  hazards  attend 
the  handling  and  exposing  of  the  films  in  the 
giving  of  exhibitions;  that  the  hazard  to 
human  life  and  limb  is  increased  as  the 
means  of  exit  from  the  places  of  exhibition 
are  limited.  Regulation,  in  such  a  case,  ex- 
tends as  well  to  designating  the  place  where 
a  thing  may  be  done  as  to  prescribing  the 
way  in  which  it  may  be  done.  If  the  public 
safety  or  welfare  demands  that  a  particular 
business  shall  not  be  conducted  in  a  particu- 
lar place,  the  legislative  power  may  be  exer- 
cised to  prevent  it.  Generally  it  is  by 
experience  only  that  the  necessary  regulations 
of  business  are  indicated,  and  the  legislative 
power  is  not  limited  because  the  thing  which 
experience  has  demonstrated  should  not  con- 
tinue is  continuing  when  the  legislature 
speaks." 

In  Xoliser  v.  Chicago  (111.)  Ill  X.  E.  119, 
an  ordinance  prohibiting  the  location  of  a 
moving  picture  show  within  two  hundred 
feet  of  any  church  was  sustained. 

It  has  been  held  that  Congress  has  power, 
under  the  commerce  clause  of  the  Constitu- 
tion to  pass  an  act  which  makes  it  unlawful 
'*to  bring  or  cause  to  be  brought  into  the 
United  States  from  abroad,  any  film  or  other 
pictorial  representation  of  any  prize  fight 
or  encounter  of  pugilists,  under  whatever 
name,  which  is  designed  to  be  used,  or  may  be 
used,  for  purposes  of  public  exhibition.'" 
Kali  sthenic  Exhibition  Co.  v.  Emmons,  225 
Fed.  902.  To  the  same  effect  see  Weber  v. 
Freed,  reported  in  full,  post,  this  volume, 
at  page  317.  And  the  fact  tliat  such  films 
are  to  be  shown  only  to  clubs,  societies, 
athletic  clubs,  associations,  and  their  yueMtty 
does  not  make  such  a  statute  inoperative 
under  the  provision  therein  that  such  films 
must  be  used  for  !*'purpo8es  of  public  ex- 
hibition" as  an  exhibition  cannot  be  said  to 
be  private ,  where  such  masses  of  people  are 
to  be  invited  to  see  it.  Kalisthenic  Exhibi- 
tion Co.  V.  Emmons,  supra. 

In  tlie  reported  case  it  is  lield  that  a  state 
statute  creating  a  state  board  of  moving  pic- 
ture censors  witji  power  to  require  the  ex- 
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hibition  of  films  to  the  board  for  their  ap- 
proval or  disapproval  b^efore  the  iilms  shall 
be  delivered  to  the  exhibitor  for  exhibition, 
for  which  a  fee  is  charged  and  requiring  the 
film  to  be  stamped  or  designated  in  a  proper 
manner,  and  further  providing  for  the  im- 
position of  a  penalty  on  the  exhibition  of 
films  without  the  approval  of  the  board  with 
a  right  to  a  review  of  its  decision  by  the 
state  courts,  does  not  violate  either  the 
8tate  or  the  Federal  Ck)nstitution,  as  it  does 
not  deprive  the  owners  of  moving  pictures 
of  their  property  without  due  process  of  law, 
and  does  not  interfere  with  interstate  com- 
merce or  abridge  the. liberty  of  opinion,  or 
delegate  legislative  power  to  administrative 
officers.  To  the  same  effect  see  Mutual  Film 
Corp.  V.  Chicago,  224  Fed.  101,  139  C.  C.  A. 
657;  Buffalo  Branch  Mut.  Film  Corp.  v. 
Breitinger,  250  Pa.  St.  225,  95  Atl.  433.  And 
see  Mutual  Film  Corp.  v.  Hodges,  236  U.  S. 
248,  35  S.  Ct.  393,  59  U.  S.  (L.  ed.)  561, 
wherein  it  was  held  that  a  law  of  the  sam^ 
i;eneral  import  as  the  one  just  sot  forth  but 
which  provided  that  only  exhibitors  or  those 
who  permitted  exhibitions  of  unapproved 
films  were  liable  to  the  penalties  of  the  act, 
could  not  be  attacked  by  a  moving  picture 
film  exchange  company  which  was  not  within 
cither  of  the  two  classes  mentioned  in  the 
btatute. 

In  IV'jple  V.  Samwick,  127  App.  Div.  209, 
111  X.  Y.  S.  II,  it  was  held  that  a  person  who 
admitted  a  boy  of  seven  years  and  one  of 
fourteen  years  to  a  moving  picture  show  did 
not  violate  a  section  of  the  Penal  Code  pro- 
viding that  "a  person  who  admits  to,  or 
allows  to  remain  in,  any  .  .  ' .  museum, 
skating  rink,  .  .  .  or  in  any  place  of 
entertainment  injurious  to  health  or  morals 
.  .  .  any  child  .  .  .  under  the  age  of 
sixteen  years  unless  accompanied  by  parent 
or  guardian  ...  is  guilty  of  a  misde- 
meanor," where  it  did  not  appear  that  the 
cliildren  were  not  accompanied  by  a  person 
who,  although  not  a  parent  or  a  legal  guard- 
ian, stood  in  the  relation  of  guardian  for 
the  time  being  withip  the  meaning  of  the 
statute. 

2.  LdCKNSE  Law. 

For  the  earlier  cases  discussing  the  licens- 
ing of  motion  picture  exhibitions,  see  the 
note  to  State  v.  Loden,  Ann.  Cas.  191 3E 
1300. 

Under  a  statute  providing  for  the  licensing 
of  circuses  and  declaring  that  "every  building 
.  .  .  where  .  .  .  theatrical  perform- 
ances are  exhibited  shall  be  deemed  a  circus 
.  .  ."  it  has  been  held  that,  as  a  matter 
of  law,  a  moving  picture  show  must  be  li- 
censed. State  v.  Morris,  1  Boyce  (Del.)  330, 
76  Atl.  479. 


In  Weistbbitt  v.  Bingham,  58  Misc.  328, 
109  N.  Y.  S.  545,  it  was  held  that  a  moving 
picture  show  conducted  in  connection  with  an 
ice  cream  saloon  for  the  purpose  of  drawing, 
trade  was  within  the  purview  of  an  ordi- 
nance prohibiting  tlie  conducting  of  a  common 
show  without  a  license. 

In  Com.  V.  Donnelly,  51  Pa.  Super.  Ct  61, 
overruling  21  Pa.  Dist.  21,  it  was  held  that 
under  a  statute  which  taxed  a  "theatrical  or 
operatic  entertainment"  five  hundred  dol- 
lars, a  person  was  liable  for  the  tax  where 
it  appeared  that  he  operated,  in  addition 
to  moving  pictures,  a  show  which  included 
music,  costumed  actors,  and  scenic  effects  on 
an  arranged  stage,  minstrel  performances, 
and  sketches  of  dramatic  art.  However,  in 
Com.  v.  Spiers,  21  Pa.  Dist.  25,  51  Pa.  Super. 
Ct.  59,  affirmed  51  Pa.  Super.  Ct.  59,  it  was 
held  that  where  a  performance  consisted  only 
of  moving  pictures  and  illustrated  aongs  and 
there  was  no  stage  in  the  building,  the  con- 
ductor thereof  was  not  liable  to  the  state 
tax  of  five  hundred  dollars  for  conducting 
a  ''theatrical  or  operatic  entertainment''  but 
was  subject  only  to  the  one  hundred  dollar 
license  fee  levied  on  operators  of  movipg  pic- 
ture shows. 

Where  an  ordinance  names  the  town  clerk 
as  the  person  from  whom  a  license  to  conduct 
a  moving  picture  show  shall  be  obtained 
it  is  not  necessary,  in  a  mandamus  petition 
to  compel  the  issuance  of  such  a  license  to 
make  the  mayor  and  the  members  of  the  city 
council  parties  thereto.  Krier  v.  VVals^nburg, 
26   Colo.   App.   150,   141   Pac.   505. 

In  Life  Photo  Film  Corp.  v.  Bell,  90  Misc. 
469,  154  K.  Y.  S.  763,  it  appeared  that  the 
plaintiff  was  a  moving  picture  film  manu- 
facturer and  had  leased  to  a  theater  pro- 
prietor a  film  which  depicted  an  army  ofiicer 
in  a  German  uniform  performing  acts  of 
cruelty  which  subsequently  brought  on  him 
punishment  from  his  superior  officer.  In  an 
action  by  the  film  company  for  an  injunction 
to  restrain  the  license  commissioner  of  New 
York  city  from  revoking  the  theater  pro- 
prietor's license  for  showing  the  picture,  it 
was  held  that  as  the  only  objection  made  to 
the  film  was  on  the  part  of  the  national 
.board  of  moving  picture  censors  and  of  a 
deputy  of  the  license  commissioner  who  ob- 
jected on  the  ground  that  the  exhibition  of 
the  picture  might  occasion  racial  differences, 
an  injunction  would  issue  to  restrain  the 
commissioner  from  carrying  out  his  threat 
to  revoke  the  theater  license,  and  that  the 
film  company  was  a  proper  party  plaintiff 
because  it  had  no  otlier  way  to  protect  itself 
from  the  loss  of  profits  it  had  a  right  to 
expect  under  its  contract  with  the  theater 
proprietor  to  exhibit  the  film. 

In  People  v.  Rand,  91  Misc.  276,  154  N. 
Y.  S.  293,  it  was  held  that  as  the  power  to 
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license  vested  in  a  mayor  was  discretionary 
and  not  mandatory,  he  should  refuse  a  li- 
cense where  in  his  judgment  the  opening  of 
a  theater  would  work  to  the  detriment  of  the 
community  but  tliat  hi£  power  was  not  abso- 
lute, and  that  if  he  acted  arbitrarily  or 
capriciously  a  person  aggrieved  thereby  had 
a  remedy  tlirough  mandamus  proceedings. 
And  it  was  held  in  Edelstein  v.  Bell,  91  Misc. 
620,  165  N.  Y.  S.  590,  that  it  was  not  an 
abuse  of  the  discretionary  licensing  power 
vested  in  him  for  tlie  commissioner  of  licenses 
of  the  city  of  New  York  to  deny  the  right  to 
produce  in  moving  picture  theaters  a  play 
based  on  the  Leo  Frank  murder  case,  which 
play  had  been  disapproved  by  the  national 
board  of  censors,  and  that  the  producer  of 
such  a  film  was  not  entitled  to  an  injunction 
restraining  the  commissioner  from  interfer- 
ing with  the  exhibition  thereof  in  New  Y'ork 
city  theaters. 

It  has  been  held,  however,  that  one  who 
fully  complies  with  an  ordinance  regulating 
the  issuance  of  a  license  for  a  moving  picture 
exhibition,  which  is  not  inherently  dangerous 
to  the  peace  and  good  order  of  a  city,  is  en- 
titled prima  facie  thereto,  and  if  valid  rea- 
sons exist  for  withholding  from  him  the 
right  to  engage  in  this  business  it  is  incum- 
bent'on  the  licensing  authorities  to  disclose 
them.  Krier  v.  Walsenburg,  26  CJolo.  App. 
150,  141  Pac.  505.  And  where  one  section 
of  an  ordinance  provided  that  no  moving 
picture  show  should  be  maintained  in  any 
residence  district  of  a  city  "without  the  con- 
sent of  the  common  council  approved  by  the 
mayor,'*  etc.  and  stated  that  its  provisions 
should  not  apply  to  a  moving  picture  show 
which  had  been  located,  built,  ^constructed  and 
in  tise  for  such  purposes  prior  to  December  1, 
1912,  and  another  section  of  the  ordinance 
provided  that  the  maj-or  might  also  grant 
a  permit  to  any  firm  or  corporation  to  use 
any  building  or  premises  which  were  and 
had  been  used  on  and  prior  to  December  1, 
1912,  for  the  purposes  of  a  moving  picture 
show  if  the  applicant  had  met  all  lawful 
prerequisites  of  law  relating  to  health,  pub- 
lic safety  from  fire  and  the  reasonable  regu- 
lations of  the  health  and  fire  departments  of 
the  city,  it  was  held  that  an  applicant  for  a 
permit  to  conduct  a  moving  picture  show 
in  a  building  within  the  residential  district 
was  entitled  thereto  where  it  appeared  that 
he  had  met  all  the  conditions  prescribed  by 
law,  as  the  granting  of  the  permit  was  a 
ministerial  duty  plainly  prescribed.  Walker 
V.  Fuhrman,  84  Misc.  118,  146  N.  Y.  S. 
519. 

3.  StJNDAY  Law. 

a.  Generatty. 

The  earlier  cases  parsing  on  the  application 
of  Sunday  laws  to  moving  picture  shows  are 


discussed  in  the  note  to  Ex  p.  Lingenfeltcr, 
Ann.  Cas.  1914C  765. 

In  one  jurisdiction  the  view  has  been  taken 
in  recent  cases  that  a  moving  picture  show  is 
unlawful  wlien  conducted  on  Sunday.  Ex  p. 
Mussett,  72  Tex.  Crim.  487,  162  S.  W.  846; 
Lempke  v.  State  (Tex.)  171  S.  W.  217; 
McLeod  v.  State  (Tex.)  180  S.  W.  117.  A 
person  cannot  avoid  a  statute  prohibiting 
Sunday  amusements  **for  which  an  admis- 
sion fee  is  charged"  by  keeping  his  moving 
picture  show  open  on  Sunday  without  selling 
tickets  therefor  but  using  as  a  substitute  a 
free  offering  plan  by  which  those  who  witness 
{he  exhibition  may  drop  coins  in  an  urn 
placed  near  the  ticket  office  as  they  pass 
in  or  out.  McLeod  v.  State  (Tex.)  180  S.  W. 
117. 

b.  Utile  in  "Sevc  York, 

While  there  were  some  earlier  cases  to  the 
contrary  (see  the  note  to  Kx  p.  Lingenfelter, 
Ann.  Cas.  1914C  765)  the  recent  cases  in 
New  York  hold  that  the  Penal  Law  of  that 
state  (Penal  Code  §  277)  does  not  prohibit 
the  exhibition  of  indoor  moving  pictures  on 
Sunday.  People  v.  Lent,  166  App.  Div.  550, 
152  N.  Y.  S.  18;  Klinger  v.  Ryan,  91  Misc. 
71,  153  N.  Y.  S.  937;  People  v.  Ryan,  91 
Misc.  276,  154  N.  Y.  S.  293;  Hamlin  v. 
Bender.  92  Misc.  16,  155  N.  Y.  S.  963,  criti- 
cising the  rule  but  bowing  to  it  under  stare 
decisis  doctrine. 

It  has  been  held  that  a  municipality  can- 
not, wiUiout  express  legislative  authority, 
enforce  the  Sunday  closing  of  moving  picture 
shows.  People  v.  Lent,  166  App.  Div,  550,  152 
N.  Y.  S!  18,  affirmed  215  N.  Y.  626,  109  N.  E. 
1088;  Klinger  v.  Ryan,  91  Misc.  71,  153  N.  Y. 
§.  937.  Thus  in  People  v.  Lent,  166  App. 
Div.  550,  152  N.  Y.  S.  18,  it  appeared  that 
a  city  had  power,  under  its  charter  which 
gave  it  a  right  to  regulate  amusements  and 
common  shows,  to  license  moving  picture 
exhibitions.  A  city  ordinance  prohibited  such 
a  show  on  Sunday  and  provided  a  fine  for 
its  violation.  In  a  habeas  corpus  proceeding 
by  one  who  had  been 'arrested  for  a  breach 
thereof  it  was  held  that  a  license  under  tlie 
ordinance  might  be  given  on  condition  as  to 
the  hours  of  opening,  etc.,  but  that  as  the 
legislature  alone  had  the  right  to  command 
how  Sunday  should  be  kept,  and  as  munici- 
pal charters,  however  broad,  were  subject  to 
such  restriction  as  might  be  imposed  by  gen- 
eral laws,  the  city  could  not  independently 
compel  and  enforce  Sunday  closing  by  means 
of  fine  or  imprisonment  unless  such  prohibi- 
tion was  part  of  the  law  and  policy  as 
declared  by  the  legislature,  and  that  the 
writ  should  be  issued  and  the  relator  dis- 
charged. 

Although  equity  will,  by  injunction,  pre- 
vent irreparable  injury  by  unlawful  trespass 
of  the  police  on  private  property  (Fairniount 
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Athletic  Club  v,  biiigham,  61  Misc.  419,  113 
X.  Y.  S.  906),  yet  the  general  rule  is  that 
equity  will  not  interfere  to  prevent  the 
enforcement  of  the  criminal  law,  even  though 
the  police  are  mistaken  in  their  opinion  as 
to  what  constitutes  a  crime.  Under  this 
rule  it  has  been  held  that  equity  will  not 
enjoin  the  police  from  entering  on  premises 
wherein  a  moving  picture  show  is  proposed 
to  be  given  on  Sunday  in  order  to  prevent  the 
show.  Shepard  v.  Bingham,  125  App.  Div.  784, 
110  N.  Y.  S.  217;  Klinger  v.  Ryan,  91  Misc. 
71,  153  N.  Y.  S.  937;  In  Shepard  v.  Bingham, 
supra,  the  court  said:  ''Under  this  injunc- 
tion members  of  the  police  force  are  prevent- 
ed from  entering  these  premises  except  to 
serve  a  warrant  which  of  course  could  only 
foe  obtained  upon  evidence  that  a  crime  had 
been  committed,  or  for  the  arrest  of  persons 
who  had  conmiitted  a  felony  or  misdemeanor 
in  their  presence.  But  they  being  enjoined 
from  entering  the  building  during  these  Sun- 
day entertainments,  a  crime  committed  in 
the  building  at  that  time  would  not  be  in 
their  presence.  There  is  thus  segregated  from 
the  rest  of  the  city  of  New  York  a  terri- 
tory in  which  during  a  considerable  portion 
of  each  Sunday  the  police  are  powerless  to 
enforce  the  criminal  law  and  in  which  dur- 
ing that  period  crime  may  be  committed  with 
impunity.  No  policeman  could  enter  these 
premises  during  these  entertainments  without 
disobeying  the  order  of  the  court  unless 
armed  with  a  warrant  for  the  arrest  of  a 
person  charged  with  crime  in  the  building, 
or  unless  he  knew  of  the  commission  of  a 
crime  and  followed  its  perpetrator  into  the 
building  for  the  purpose  of  arresting  him. 
In  other  words,  the  enforcement  of  the  crim- 
inal law  is  suspended  by  an  order  of  a 
court  of  equity  during  a  considerable  por- 
tion of  each  Sunday  solely  upon  the  allega- 
tion that  the. plaintiff  intended  to  .do  an  act 
which  he  claimed  was  not  a  crime,  and  that 
a  police  captain  had  told  somebody  who  had 
told  the  plaintiff  that  he  intended  to  arrest 
the  plaintiff  or  his  employees  for  the  per- 
formance of  that  act  as  criminal.  If  equity 
has  jurisdiction  to  entertain  such  applica- 
tions and  determine  whether  or  not  a  party 
is  innocent  or  guilty  of  a  crime,  there  would 
be  no  necessity  for  the  existence  of  criminal 
courts.  The  question  of  what  was  or  was 
not  criminal  could  be  determined  in  equity, 
and  if  an  alleged  criminal  is  entitled  to  the 
interposition  of  the  court  to  protect  him 
from  arrest,  I  can  see  no  reason  why  the 
police  would  not  also"  be  entitled  to  its  proc- 
ess to  enjoin  a  person  charged  with  a  crime 
from  interposing  any  objection  to  his  pun- 
ishment. It  is  perfectly  clear  that  the  whole 
question  is  one  over  which  a  court  of  equity 
has  no  jurisdiction.*' 

Under  the  well  established  rule  that  acts 
otherwise   lawful   may   become   wrongful   in 
Ann.  Cas.  1916C.— 20. 


consequence  of  the  time  or  place  or  manner 
of  performing  them,  it  was  held  in  Hamlin 
V.  Bender,  92  Misc.  16,  155  N.  Y.  8.  963,  that 
where  a  person's  moving  picture  theater  in 
which  he  proposed  to  give  a  show  on  Sunday 
was  on  a  most  thickly  populated  street,  in  tlie 
imm)ediate  vicinity  of  a  large  church  and  par- 
ish buildings  connected  therewith  where  re- 
ligious services  were  largely  attended  and 
Sunday  school  held,  and  that  people  who  at- 
tended the  divine  services  as  well  as  children 
w^ho  attended  Sunday  school  would  be  called 
on  to  pass  and  repass  the  place  of  amusement 
and  that  crowds,  were  likely  to  gather  about 
the  entraUce,  such  a  performance  on  Sunday 
was  a  nuisance  and  injunctive  relief  therefrom 
would  be  granted  at  the  suit  of  the  commis- 
sioner of  public  safety  of  the  city  on  whom 
a  statute  conferred  express  power  to  restrain 
nuisances. 

4.  CoPTRiGHT  Law. 

Under  an  act  of  Congress  which  provides 
that  "any  citizen  of  the  United  States  .  .  . 
who  shall  be  .  .  .  the  Author  or  proprie- 
tor of  any  .  .  .  photograph  or  negative 
thereof  .  .  .  shall  upon  complying  with 
the  provisions  of.  this  chapter  have  the  sole 
liberty  of  printing,  reprinting,  publish ing^ 
completing,  copying,  executing,  finishing  and 
vending  the  same"  (2  Fed.  St.  Ann.  256),  it 
has  be<3n  held  that  a  series  of  pictures  which 
represent  an  act  or  event,  or  a  series  of 
pictures  Which  tell  a  story  which  are  for  use 
in  a  motin<jr  picture  machine  may  be  copy- 
righted. Edison  v.  Lubin,  122  Fed.  240,  58 
C.  C.  A.  604;  American  Mutoscope,  etc.  Co, 
V.  Edison  Mfg.  Co.  137  Fed.  262.  But  if  the 
moving  pictures  are  a  part  only  of  a  single 
performance  which  In  addition  to  the  pictures 
consists  of  songs  and  a  common-place  dia- 
logue the  whole  act  is  not  a  subject  of  copy- 
right under  the  act.  Barnes  v.  Miner,  122 
Fed.  480,  487. 

It  is  well  established  that  the  copyright 
of  a  novel  or  a  dramatization  covers  a  photo- 
play presentation  of  the  same  subject.  Atlas 
Mfg.  Co.  V.  Street,  204  Fed.  398,  122  C.  C.  A. 
568,  47  L.R.A.(N.S.)  1002;  U.  S.  v.  Motion 
Picture  Patents  Co.  225  Fed.  800. 

In  Herbert  v.  Fields,  152  N.  Y.  S.  487,  it 
was  held  that  where  an  opera  was  the  work 
of  the  original  author  who  wrote  the  play 
in  German,  of  S.  who  adapted  the  play,  after 
translation,  to  the  American  stage,  of  H.  who 
wrote  the  words  of  the  lyrics,  and  of  B.  who 
composed  the  music  thereto,  and  where  the 
copyrighted  book  contained  only  the  music 
and  the  lyrics,  the  libretto  was  a  separable 
and  separate  wdrk  and  the  moving  picture 
rights  thereto  were  entirely  in  the  owner  of 
the  work  who  might  deal  with  them  inde- 
pendently of  the  composer  of  the  music.  It 
was  held  further  that  the  production  of  the 
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moving  pictures  of  a  play  tp  large  crowds  at 
low  prices  of  admission  did  not  "destroy"  the 
work  within  the  meaning  of  the  rule  that  the 
rights  of  a  co-owper  do  not  extend  to  the 
destruction  of  the  article  owned. 

Where  a  person  is  the  first  to  translate  a 
French  play  and  puts  in  his  version  varia- 
tions from  it  and  additions  to  it  and  copy- 
rights his  translation  in  the  United  States, 
it  has  been  held  that  a  moving  picture  com- 
pany will  be  restrained  at  the  suit  of  the 
assignee  of  the  first  translator  from  produc- 
ing in  moving  pictures  a  play  which  contains 
the  variations  .from  and  additions  to  the 
French  play  which  are  original  to  the  first 
translator's  version.  Stevenson  v.  Fox,  226 
Fed.  990. 

In  Frqhman  v.  Fitch,  164  App.  Div.  231, 
149  N.  Y.  S.  633,  it  appeared  that  a  playright 
and  a  theater  manager  entered  into  an  agree- 
ment whereby  the  former  was  to  write  a 
play  and  the  latter  was  to  produce  it.  In 
the  contract  there  was  provision  that  the 
playright  was  to  "sell,  assign  and  transfer" 
to  the  manager  "the  exclusive  right  to  pro-r 
duce  the  said  play  in  the  United  States  of 
America  and  in  Canada,"  for  a  certain  sum 
to  be  paid  to  the  writer.  Three  years  later 
the  contract  was  modified  by  permitting  the 
plaintiff  to  lease  the  play  to  stock  companies 
thereby  allowing  the  play  to  be  produced  in 
stock-theaters  whereas  the  original  contract 
palled  ioT  production  in  first  class  theaters  in 
a  first  class  manner.  The  play  was  written, 
produced  and  was  successful.  The  playwright 
died  and  his  rights  under  the  contract  pajssed 
to  his  father  who  made  a  contract  with  a  mov- 
picture  company  by  which  he  assumed  the 
right  to  grant  to  the  company  the  right  to 
produce  the  play  throughout  the  United 
States  ai^d  Canada  by  means  of  moving  pic- 
tures. It  was  held  that  the  manager  had  ac- 
quired exclusive  property  rights  to  the  play 
enforceable  in  equity  and.  could  not  be  de- 
prived of  any  part  of  his  rights  merely 
because,  since  the  contract  was  executed,  a 
new  method,  not  contemplated  by  the  parties 
at  the  time,  had  made  it  possible  to  produce 
it  in  a  different  way. 

It  has  been  held  that  where  a  person 
wrote  a  novel  and  assigned  his  right  to  copy- 
right it  to  a  company  which  duly  secured 
copyright,  and  the  company  subsequently 
assigned  all  dramatization  rights  to  the  orig- 
inal author  and  the  latter  made  an  assign- 
ment of  all  his  rights,  including  movii^  pic- 
ture rights,  to  a  third  person  who  failed 
to  record  the  assignment  as  provided  for  by 
the  federal  statute,  one  who  took  a  later 
assignment  of  the  moving  picture  rights  from 
the  original  author  without  notice  of  his 
previous  assignment  and  recorded  it,  was 
entitled  to  equitable  enforcement  of  his  right 
exclusively  to  produce  moving  pictures  based 


on  the  novel.  Photo-Drama  Motion  Picture 
Co.  v.  Social  Uplift  Film'  Corp.  220  Fed. 
448,  137  C.  C.  A.  42,  affirming  order  213  Fed. 
374,  wherein  it  was  also  held  that  since 
the  amendment  of  the  Copyright  Act  in  1912 
( Fed.  St.  Ann.  1914  Supp.  p.  .48 ) ,  dramatiza- 
tions for  acting  on  the  stage,  and  for  moving 
picture  purposes  were  separable  and  there 
might  be  a  copyright  for  each  kind  and  that 
each  was  assignable  independent  of  the  other. 

It  has  been  held  that  a  moving  picture 
which  presented  "Nick  Carter,  the  Great 
American  Detective,  Solving  the  $100,000.00 
Jewel  Mystery"  and  which  did  not  appropri- 
ate either  the  title,  plot,  or  situation  of  any 
story  published  by  a  copartnership  which 
published  a  weekly  periodical  devoted  to  de- 
tective stories  and  which  had  registered  the 
words  "Nick  Carter"  as  a  trademark,  did 
not  infringe  any  right  held  by  those  who  had 
registered  the  name  and  that  they  were  not 
entitled  to  restrain  the  production  of  the 
moving  picture  as  named.  Atlas  Mfg.  Co, 
v.  Street,  204  Fed.  398,  122  C.  C  A.  568, 
47  L.R.A.(N.S.)  1002;  wherein  it  was  said: 
"It  is  not  thought  that  the  public  will  be 
deceived  into  belief  that  it  is  seeing  a  re- 
production of  one  of  complainants'  stories 
when  it  witnesses  that  displayed  from  de- 
fendants* film.  But  if  so  it  is  no  more 
deceived  than  when  it  reads  a  book  of  the 
same  name  as  one  theretofore  published,  but 
unprotected.  It  may  be  that  the  defendants 
are  profiting  by  the  use  of  a  name  made  dis- 
tinctive by  complainants,  but  this  is  true  of 
one  who  sells  a  brand  of  cigars  named  after 
a  famous  book  or  a  famous  personage.  In 
the  absence  of  some  positive  legal  right  in 
complainants,  these  are  conditions  for  which 
equity  cannot  undertake  to  create  a  remedy." 

Where  it  appeared  that  a  person  had 
bought  a  certain  version  of  a  play,  which  was 
a  dramatization  in  part  of  an  earlier  novel 
called  "Monte  Cristo"  and  had  continued  in 
open,  uninterrupted  possession  of  it  for  about 
thirty  years  and  had  performed  in  the  play 
during  that  time  to  such  an  extent  that  his 
name  became  closely  identified  with  it,  it 
was  held,  in  an  action  by  him  to  restrain 
a  company  from  distributing  and  leasing 
moving  picture  films  of  a  play  called  "Count 
of  Monte  Cristo"  that  an  injunction  would 
issue  giving  the  plaintiff  the  relief  prayed  for 
as  it  was  shown  that  the  moving  pictures 
were  similar  to  the  play  in  many  scenes  and 
dramatic  climaxes  and  that  a  number  of 
scenes  omitted  by  the  original  author  of  the 
play  were  absent  from  the  moving  picture 
version.  O'Neill  v.  General  Film  Co.  152  N. 
Y,  S.  599,  wherein  it  was  also  held  that  a 
performance  of  the  play  as  first  dramatized 
by  the  author  in  England  on  October  19, 
1868  was  not  such  a  publication  as  would 
destroy   the   common-law   rights   in   such    a 
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manuscript  play  in  the  United  Statesi  and 
that  the  plaintiff  had  not  surrendered  his 
rights  in  the  play  at  common  law  either  by 
putting  out  posters  depicting  scenes  in  the 
play  for  advertising  purposes  or  by  licensing 
a  company  to  produce  it  in  moving  picture 
form,  where  the  licensee  copyrighted  the  films 
in  tlie  manner  prescribed  by  the  amendment 
to  the  Copyright  Act  of  August  24,  1912 
(Fed.  St.  Ann.  1914  Supp.  p.  48).  That  case 
is  also  authority  for  the  holding  that  where 
a  person  comes  rightfully  into  possession  of  a^ 
play  from  the  ostensible  owner  and  Is  for 
thirty  years  in  open  and  notorious  possession 
thereof  and  has  during  that  period  success- 
fully maintained  the  exclusive  right  thereto 
against  the  world  he  has  a  valid  title  to  thc^ 
play  by  adverse  possession. 

In  Universal  Film  Mfg.  Co.  v.  Coppenpan, 
218  Fed.  577,  134  C.  C.  A.  a06,  terming 
decree  212  Fed.  301,  it  appeared  that  a  Dfiniah 
company  had  composed  an  original  scenario 
and  produced  a  photqplay  therefrom  but  did 
not  copyright  either  in  England.  It  sold 
throughout  Europe,  however,  positive  films  of 
the  play  with  the. stipulation  that  they  should 
not  be  resold  or  hired  out  for  use>  except 
in  the  country  in  which  they  were  bought,  and 
should  not  be  exported  or  sold  for  export. 
A  company  in  the  United  States  purchased 
one  of  the  films  from  an  English  dealer  and 
exhibited  it  and  hired  it  out  to  otliers. 
Subsequent  to  this  purchase  by  the  American 
company,  the  Panish.  company  copyrighted 
the  photoplay  in  the  United  States,  but  did 
not  <^pyright  the  scenario.  This  copyright 
w^as  assigned  to  an  American  moving  picture 
company  and  they  seized  the  film  in  the  pos- 
session of  the  other  American  company  on  the 
ground  of  infringement.  It  was  held,  in  an 
action  to  yphold  this  seizure  that  there  was 
no  infringement,  as  neither  tha  Danish'  com- 
pany nor  its  assigns  in  the  United  States 
could  repudiate  the  licepse  it  had  given  be- 
fore the  copyright  to  the  purchaser  of  the 
film  in  England  and  its  assigns  to  use  it 
and  to  hire  it  out  in  the  country  where  it 
was  bought.  The  court  said:  ''The  title  of 
the  Nordisk  Company  in  England  was  its 
common-law  right  of  property  in  the  intel- 
lectual conception  of  the  scenario  of  the  play 
expressed  in  words  and  in  the  intellectual 
conception  of  the  photoplay  expressed  in  ac- 
tions. It  could  perform  the  written  play 
itself,  or  license  others  to  perform  it,  with- 
out prejudice  to  its  common -law  ownership, 
and  so  it  qoxM  itself  perform  and  license 
others  to  perform  the  photoplay  in  the  same 
way.  When  it  sold  a  positive  film,  which 
was  the  only  means  of  performing  the  play, 
it  conferred  the  performing  right  on  the 
purchaser  and  his  assigns.  No  one,  by  virtue 
of  that  sale,  would  acquire  the  right  to  re- 
enact  the  play  and  take  a  negative  of  it,  or 
make,  if  that  could  be  done,  a  new  negative 


from  the  positive  film.  This  would  be  in- 
consistent with  the  Nordisk  Company's  com- 
mon-law property  in  the  photoplay  and  with 
the  mere  performing  right  which  it  had  con- 
ferred on  the  owner  of  the  film.  But  exer- 
cise of  the  performing  right  by  one  or  by 
many  purchasers  of  positive  films  would  be 
entirely  consistent  with  the  Nordisk  Com- 
pany's common-law  property  in  the  play 
itself." 

Under  the  Copyright  Act  1911  of  England 
it  has  been  held  that  a  person  violates  sec- 
tions thereof  which  provide  that  "copyright 
means  the  sole  right  to  produce  or  reproduce 
the  work  or  any  substantial  part  thereof  in 
any  material  form  whatsoever"  and  that 
"(copyright  in  any  work  sh^,!!  be  deemed  to  be 
infringed  by  any  person  who,  without  the 
consent  of  the  owner  of  the  .copyright,  doe§ 
anything  the  sole  right  to  do  which  is  by 
this  Act  conferred  on  the  owner  of  the  copy- 
right" where. he  agrees  with  the  owner  of  a, 
eopyrighted  moving  picture  film  to  exhibit 
it  only  at  two  certain  places  and  in  violation 
of  his  agreement  advertises  an  intention,  by 
means  of  bills  and  posters,  to  show  it  at  a 
third  place.  Fenning  Film  Service  v.  Wolver- 
hampton [1914]  3  K.  B.  1171,  83  L.  J.  K.  B. 
1860   [1914]   W.  N.  338.     . 

III.  €anstructian  of  Tlieater  Leaae, 

For  the  earlier  cases  construing  theater 
leases,  see  the  note  to  Rothenberg  v.  Pack- 
ard, Ann.  Cas.  1914B  1. 

In  Hammerstein  OperA  Co.  v.  Belasco,  161 
App.  Div.  199,  146  N.  Y.  S.  341,  it  appeared 
that  a  lease  of  a  theater  contained  clauses 
that  the  premises  were  ''to  be  used  and  oc- 
cupied by  the  said  tenant  as  a  flrst-clfeiss 
theater"  and  that  the  tenant  would  not  Use 
them  or  permit  them  to  be  used  "for  any 
business  purpose  deenoed  disreputable  or  ex- 
trahazardous on  account  of  fire  under  penal- 
ty of  damages  and  forfeiture."  The  lessee, 
though  at  first  he  conducted  high  class  shows, 
later  allowed  a  moving  picture  film  called 
the  "Traffic  in  Souls"  to  be  shown  at  the 
theater  at  prices  lower  than  he  formerly 
received  for  seats.  It  was  held  that  a  proper 
case  had  been  made  out  for  the  granting  of 
an  injunction  pendente  lite,  as  the  use  of  the 
theater  for  moving  picture  exhibitions  ap- 
peared to  be  a  violation  of  the  clause  in  the 
lease  with  regard  to  increasing  the  fire  haz- 
ard. It  was  further  held  that  although  the 
lessor  had  accepted  rent,  which  had  accrued 
since  the  new  use  of  the  theater,  it  did  not 
thereby  consent  to  that  use  because  it  had 
insisted  then  and  since  that  the  lessee  was 
tising  the  premises  in.  violation  of  the  lease. 

tV.  Construction  of  Film  Lease  or  Sate, 

%n,  Biograph  Co.  y.  International  Film 
Traders,  76  Misc.  436,  134  N.  Y.  S.  1069,  it 
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appeared  that  the  plaintiff  was  a  manufactur- 
er of  moving  picture  films  and  was  licensed 
hy  a  patentee  company  to  manufacture  and 
lease  films  to  such  exhibitors  or  owners  of 
moving  picture  shows  as  held  licenses  from 
the  patentee  company.  It  was  held  that  an 
action  of  replevin  for  films  manufactured 
by  it  eould  be  maintained  by  the  plaintiff 
against  one  who  had  obtained  the  films 
w^rongfully  and  who  was  not  a  licensee  of 
the  patentee  company. 

In  Lubin  Mfg.  Co.  v.  Swaab,  240  Pa.  St. 
182,  87  Atl.  697,  an  action  of  replevin  for 
the  recovery  of  moving  picture  films  it  ap- 
peared that  the  plaintiff  was  the  licensee  of 
a  patentee  company  with  power  under  the 
license  to  manufacture  and  lease  films  to 
other  concerns  known  as  exchanges  and  the 
latter  were  licenjsed  to  sublet  the  films  to 
exhibitors  who  had  secured  a  license  from 
the  patentee  company  to  exhibit  them.  The 
defendant  was  licensed  as  an  exchange  and 
under  the  terms  of  his  license  he  had  the 
right  only  to  sublet  or  to  use  the  films,  the 
ownership  thereof  remaining  in  the  lessor. 
The  license  contract  also  contained  a  provt- 
sion  that  on  the  termination  of  the  agree- 
ment by  the  licensor  it  had  a  right  to  the 
possession  of  all  of  its  motion  pictures  twen- 
ty days  after  notice  of  the  ending  of  the 
agreement  >9ra8  given  to  the  exchange.  On 
the  label  of  t^?  boxes  in  which  each  film 
was  shipped  to  the-  defendant  were  further 
contract  conditions  to  the  effect  tb,at  the 
licensee  had  only  the  right. to  sublet  the  mo- 
tion picture  contained  in  the  box  while  his 
license  agreement  with  the  patentee  company 
remained  in  full  force  and  effect,  and  that 
a  violation  of  any  of  the  conditions  printed 
on  the  lal^el  would  entitle  the  plaintiff  "to 
immediate  possession  of  this  motion  picture.^' 
It  was  held  that  the  title  to  the  films  was 
never  in  the  defendant  under  the  licensing 
arrangeipent  and  that  the  right  of  the  defend- 
ant to  sublet  the  films  ceased  when  its 
license  was  canceled  by  ,the  patentee  com- 
pany, but  that  the  action  had  been  brought 
prematurely  as  it  did  not  plainly  appear 
that  the  very  films  covered  by  the  replevin 
writ  had  been  sublet  by  the  defendant  which 
breach  of  ^he  label  agreement  would  have 
given  the  ,  plaintiff  the  inunediate  right  to 
possession  of  the  films.  To  the  same  effect 
see  Vitagraph  Co.  v.  Swaab,  reported  in  full, 
post,  this  volume,  at  page  311. 

In  Gilligham  v.  Ray,  157  Mich.  488,  122 
N.  W.  Ill,  16  Detroit  Leg.  N.  426,  it  was 
held  that  one  who  obtained  from  the  owner 
and  controller  of  certain  moving  picture  films 
the  exclusive  right  to  exhibit  the  films  could 
restrain  another  from  wrongfully  exhibiting 
the  same  film^  within  the  time  and  , place 
specified.  But  in  Davis  v.  Epoch  Producing 
Corp.  01  Misc.  631,  155  K  Y.  8.  597,  it  was 


held  that  an  alleged  contract  for  the  exhibit 
tion  rights  of  the  "Birth  of  a  Nation*'  film 
in  seventeen  states  made  by  the  own^r  of  the 
film  with  a  theatrical  manager  would  not  be 
specifically  enforced  against  the  owner  of 
the  film  where  it  appeared  that  the  so-called 
contract  consisted  of  telegrams  between  the 
parties  with  an  appointment  for  a  meeting  in 
New  York  "to  consummate  the  deal,"  and 
that  the  telegrams  contained  only  indefinite 
and  uncertain  terms  which  in  moving  pic- 
ture exhibition  contracts  are  usually  many 
and  varied  because  of  the  nature  of  the  busi- 
ness, and  where  it  further  appeared  that  be- 
fore the  mipeting  in  New  York  the  owner  had 
sold  the  right  to  exhibit  the  film  in  a  part 
of  the  territory  which  it  had  included  in  the 
tentative   agreement   with   the   plaintiff. 

In  Jesse  L.  Lasky  Feature  Play  Co.  v. 
Celebrated  Players  Film  Co.  214  Fed,  861,  it 
appeared  that  in  a  cofitract  granting  the  ex- 
clusive right  to  show  certain  moving  pictures 
in  three  states  there  was  a  provision  that  if 
any  films  were  not  passed  by  the  duly  ap- 
pointed moving  picture  authorities  in  a  city 
because  of  objectionable  scenes  and  such 
scenes  were  modified  without  materially  in- 
juring the  whole  production  then  the  grantee 
should  be  required  to  accept  the  films,  but 
with  the  further  provision  that  the  grantee 
might  elect  to  take  them  even  thongh  the 
authorities  refused  a  license  for  their  ex- 
it fbition,  and  that  in  case  the  grantee  refused 
to  accept  on  the  ground  of  a  disapprova,]  by 
the  municipal  authorities  th^  grantor  should 
have'  the  right  to  sell  the  production  in  the 
grants  territory  tb  some  other  person.  It 
was  held  in  an  action  for  injunctive  relief 
by  both  parties,  that  the  grantor  company 
acted  too  hastily  in  reselling  the  rights  to 
another  company  five  days  after  a  film  was 
modified  where  it  was  shown  that  the  delay 
was  caused  by  the  grantee  company  in  an 
endeavor  to  have  the  censorship  of  certain 
parts  of  the  film  modified,  which  parts  were 
of  material  value  to  the  production. 

It  has  been  held  that  where  the  principal 
business  of  a  corporation  was  that  of  renting 
films  for  moving  picture  exhibition  purposes, 
it  was  not  a  corporation  engaged  principally 
in  trading  or  mercantile  pursuits  within 
the  meaning  of  the  provisions  of  the  bank- 
ruptcy act  as  they  existed  at  the  time  the 
petiti6n  in  the  case  T^as  filed.  In  re  Imperial 
Film  Bxch.  198  Fed.  80,  117  C.  C.  A.  188. 

T.  Unlawful   Vse  of  Portrait  or  Name, 

Under  a  statute  providing  that  "a  person, 
firm  or  corporation  that  uses  for  advertising 
purposes,  or  for  the  purposes  of  trade,  the 
name,  portrait  or  picture  of  any  lining  per- 
son without  having  first  obtained  the  writr 
ten  consent  of  such  person,  or  if  a  minor  of 
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his  or  her  parent  or, guardian,  is  guilty  of  a 
misdemeanor"  and  that  an. equitable  action 
may  be  maintained  by  a  person  aggrieved  to 
restrain  the  use  of  such  picture  or  portrait 
and  to  recover  damages  by  reason  of  such 
unlawful  use»  it  has  been  held  that  a  named 
portrait  shown  in  moving  pictures,  which  is 
represented  tg  be  a  true  portrait  of  one  who 
has  taken  part  in  a  certain  event,  but  which 
in  fact  has  been  posed  for  by  a  moving  picture 
actor,  is  a  use  for  purposes  of  trade  within 
the  terms  of  the  statute  and  the  person  whose 
picture  is  so  used,  not  having  consented 
thereto,  may  restrain  a  company  of  film 
manufacturers  from,  further  using  the  pic- 
ture and  also  recover  damages  for  its  unlaw^ 
ful  use.  Binns  v.  Vitagraph  Co.  of  America* 
210  N.  Y.  51,  Ann.  Cas.  1915B  1024,  103 
X.  E.  1108,  L.R.A.  1916C  839,  affirming  judg- 
ments 147  App.  Div.  783,  132  N.  Y.  S.  237, 
140  App.  Div.  925,  125  N.  Y.  S.  786,  67  Misc. 
327,  124  N.  Y.  S.  615.  See  also  Merle  v. 
Sociological  Research  Film  Corp.  166  App. 
Div.  376,  152  N.  Y.  S.  829.  But  where  a 
person's  name,  as  used  in  a  moving  picture 
production  appears  merely  because  it  is  on 
a  building  which  is  a  part  of  the  picture,  it 
has  been  held  that  such  a  use  is  not  for  "ad- 
vertising purposes"  or  for  the  "purpose  of 
trade"  within  the  statute  forbidding  such 
practices.  Merle  v.  Sociological  Research 
Film  Corp.  166  App.  Div.  376,  152  N.  Y.  S. 
829.  In  that  case,  however,  it  appearing  that 
a  moving  picture  entitled  "The  Inside  of  the 
White  Slave  Traffic*'  showed  a  person's  name 
on  the  outside  of  a  factory  wherein  many 
girls  were  employed  and  showed  the  inside 
of  a  factory  .gotten  up  by  the  producer  of  the 
film,  it  was  held  that  the  only  fair  inference 
to  be  drawn  from  the  picture  was  that  it 
charged  that  such  person's  place  of  business 
was  one  where  white  slave  trafficeers  plied 
their  trade  and  implied  such  moral  wrong 
on  the  part  of  the  owner  of  the  factory  in  not 
suppressing  that  condition  as  to  bring  him 
into  general  disrepute  and  thus  to  give  him 
a  right  of  action  for  libel  against  the  moving 
picture  company  without  his  alleging  special 
damages. 

VI.  English  Cinematograph  Act. 

Where  a  company  is  the  owner  of  a  number 
of  theaters  in  which  cinematograph  exhibi- 
tions are  given  it  has  been  held  that  the  com- 
pany and  not  its  servant  is  the  "occupier" 
of  the  premises  of  a  theater  where  the  ex- 
hibitions are  held,  within  the  meaning  of  a 
section  of  the  English  Cinematograph  Act 
which  provides  penalties  to  be  Imposed  on 
the  "occupier"  of  premises  who  uses  them  for 
such  exhibitions  without  first  having  ob- 
tained a  license  therefor.  Bruce  v.  McManns 
Div.   Ct.  [1915]   3  K.  B.  1,  84  L.  J.  K.  B. 


1860,  13  L.  G.  R.  727,  113  h.  T.  N.  S.  332 
[1015]  VV.  ,N.  170,  79  J.  P.  294,  31  Times  L. 
Rep.  387.  And  it  has  been  held  that  the 
word  "exhibition"  in  the  clause  of  the  act 
providing  that  an  exhibition  of  pictures  by 
means  of  a  cinematograph  shall  be  given  only 
when  certain  conditions  have  been  complied 
withy  ought  not  to  be  construed  so  as  to  in- 
clude a  demonstration  of  films  for  the  pur- 
poses of  a  sale  thereof,  by  the  English  agents 
of  an  American  firm  where  nobody  but  pro- 
spective purchasers  of  films  are  admitted  to 
such  demonstration.  Atty.-Gen.  v.  Vitagraph 
Co.  [1915]  1  Ch.  206,  85  L.  J.  Ch.  142,  13 
L.  G.  R.  148,  112  L.  T.  N.  S.  245  [19141 
W.  N.  437,  79  J.  P.  150,  31  Times  L.  Rep. 
70,  59  S.  J.  160. 

A  regulation  made  under  the  act  that  the 
seating  accommodations  in  a  building  used 
for  moving  picture  exhibiting  purppses  shall 
be  arranged  so  as  to  allow  free  ingress  and 
egress  of  audiences  and  which  requires  the 
passages  leading  to  the  exits  to  be  left  free 
from  obstruction  is  broken  when  a  proprietor 
of  a  cinema  theater  into  which  all  the  seats 
allowed  by  law  have  not  been  put,  allows 
the  passageways  and  the  exits  to  be  blocked 
and  crowded  by  standing  people  who  are  un- 
able to  find  seats.  Potter  v.  Watts,  112  L.  T. 
N.  S.  608. 

In  a  prosecution  under  the  act  for  not 
having  a  license  to  conduct  on  certain  prem- 
ises a  cinematograph  exhibition  in  which  in- 
flammable films  were  used,  wherein  It  was 
demonstrated  that  the  films  burned  readily 
when  a  naked  light  was  applied  to  fhem,  it 
was  held  that  the  films  were  "inflammable" 
within  the  meaning  of  the  word  as  used  in 
the  act,  as  the  term  was  not  used  in  the  re- 
stricted sense  of  being  readily  ignited  when 
actually  in  use  in  the  cinematograph  ma- 
chine. Victoria  Pier  Syndicate  v.  Reeve,  10 
L.  G.  R.  967,  78  J.  P.  374,  28  Times  L.  Rep. 
443. 

*  Under  the  clause  of  the  statute  which  pro- 
vides that  "a  county  council  may  grant  li- 
censes to  such  persons  as  they  think  fit  to 
use  the  pl-emises  specified  in  the  license 
.  .  .  on  such  terms  and  conditions  and 
under  such  restrictions  as,  subject  to  regu- 
lations of  the  secretary  of  state,  ihe  council 
may  by  the  respective  licenses  determine"  it 
has  been  held  that  the  county  council  has 
power  to  insert  ih  a  cinematograph  show 
license  a  condition  that  the  licensee  will  not 
open  liis  premises  on  Sundays,  Good  Friday 
or  -Christmas  Day.  Lond.  County  Council  v. 
Bermondsey  Bioscope  Co.  [1911]  1  K.  6.  445. 
And  the  fact  that  a  licensee  under  the  act  is 
using  nonin flammable  films  during  an  ex- 
hibition on  a  Sunday  does  not  warrant  his 
acquittal  for  opening  on  Sunday  even  though 
the  first  section  of  the  act  provides  that  "an 
exhibition  of  pictures     ...    by  means  of 
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ft  cinematograph  for  the  purposes  of  which 
inflammable  films  are  used"  shall  not  be  given 
unless  certain  conditions  are  complied  with, 
such  conditions  having  reference  to  the 
use  of  the  premises  and  not  necessarily  to 
the  use  of  them  for  exhibition  with  inflam- 
mable films.  Ellis  V.  North  Metropolitan 
Theatres  [1915]  2  K.  B.  61,  84  L.  J.  K.  B. 
1077,  13  L.  G.  R.  736,  112  L.  T.  N.  S.  1018 
[1915]  W.  N.  61,  79  J.  P.  297,  31  Times  L. 
Rep.   201. 

In  Theatre  De  Luxe  v.  Gledhill  [1915]  2  K. 
B.  49,  84  L.  J.  K.  B.  649,  13  L.  G.  R.  641, 
112  L.  T.  N.  S.  519  [1915]  W.  N.  16,  79 
J.  P.  238,  31  Times  L.  Rep.  138,  it  was  held 
that  a  cinematograph  exhibition  license  grant- 
ed by  a  county  council  which  provided  that 
"children  under  fourteen  years  of  age  shall 
not  be  allowed  to  enter  into  or  be  in  the 
licensed  premises  after  the  hour  of  9  P.  m. 
unaccompanied  by  a  parent  or  guardian''  and 
that  *'no  child  under  the  age  of  ten  years 
shall  be  allowed  in  the  licensed  premises  un- 
der any  circumstances  after  9  p.  k."  was 
ultra  vires  on  the  ground  that  the  licensing 
authorities  under  the  act  were  not  the  judges 
of  the  broad  question  of  public  policy  as  to 
whether  children  should  go  to  such  exhibi- 
tions after  nine  o'clock. 

VII'  MtBcellaneotMS, 

Where  a  moving  picture  producing  com- 
pany  and  an  actress  of  exceptional  and  unique 
ability  entered  into  an  agreement  in  October, 
1014,  for  her  services,  one  of  the  terms  of 
which  was  a  stipulation  that  she  would  *'not 
sign  for  a  motion  picture  with  any  other 
picture  company  prior  to  June  15,  1916," 
and  she  was  induced  by  fraudulent  repre- 
sentations made  by  another  picture  company 
to  the  effect  that  the  company  with  which 
she  had  contracted  had  made  no  arrange- 
ments for  a  play  in  which  she  should  appear 
and  that  her  contract  with  such  company 
could  not  be  enforced  against  her,  to  sign  a 
contract  for  moving  picture  posing  with  the 
second  company,  it  was  held  that  the  first 
company  was  entitled  to  an  injunction  to 
restrain  the  second  company  from  producing 
any  picture  play  in  which  the  actress  ap- 
peared, or  to  advertise  that  she  would  appear 
in  any  play  except  one  produced  by  the  first 
company.  Jesse  L.  Lasky  Feature  Play  Co. 
V.  Fox,  157  N.  Y.  S.  106. 

In  an  English  case  it  has  been  held  that 
a  performer  who  had  agreed  to  give  certain 
rauBic  hall  proprietors  his  exclusive  service 
and  in  jiis  agreement  stipulated  that  he 
would  not,  within  a  certain  area,  permit  any 
colorable  representation,  imitation,  or  version 
of  his  performance,  would  not  be  restrained 
as  for  a  breach  of  this  agreement  where  it 
appeared  that  one  of  his  sketches  had  been 
presented,  by  means  of  a  cinematograph  at 


a  picture  theater  within  the  restricted  area, 
as  it  was  not  proved  that  he  had  taken  part 
in  the  reproduction.  London  Theater  of 
Varieties  v.  Evans,  31  Times  L.  Rep.  (Eng.) 
75. 

Where  a  person  rents  a  moving  picture 
machine  to  another  and  it  is  contemplated 
by  the  parties  to  the  agreement  that  the  prop- 
erty shall  be  used  in  the  state  where  the 
contract  is  made  and  the  property  is  located, 
and  the  contract  is  not  required  to  be  record- 
ed under  the  state  law,  the  owner  of  the 
property  who  acts  as  soon -as  he  learns  the 
fact  may  recover  it  in  another  state  from  a 
person  who  buys  it  from  the  bailee  in  good 
faith  and  without  notice.  Adams  T.  Fullers, 
88  S.  C.  212,  70  S.  E.  722,  35  L.R.A.(N.S.) 
385. 

It  has  been  held  that  the  operation  of  a 
moving  picture  show  is  a  trade  or  profession 
within  the  meaning  of  a  statute  which  re- 
serves to  every  family  exempt  from  every 
species  of  forced  sale  for  the  payment  of 
debts,  "all  tools,  apparatus  and  books  belong- 
ing to  any  trade  or  profession"  and  that  the 
metal  machine  outfit  and  machines  which  are 
absolutely  essential  to  the  conducting  of  the 
business  are  exempt,  but  that  the  chairs  used 
by  an  audience  do  not  come  within  the  mean- 
ing of  the  terms  "tools"  or  "apparatus." 
Campbell  v.  Honaker's  Heirs  (Tex.)  166  S. 
W.  74.  But  in  Higgins  v.  Beauchamp  [1914] 
3  K.  B.  (Eng.)  1192,  30  Times  L.  Rep.  687, 
it  was  held  that  where  a  partnership  deed 
provided  that  the  business  of  the  firm  should 
be  that  of  proprietors  and  managers  of 
picture  palaces,  cinematograph  theaters  and 
exhibitions,  etc.,  such  a  business  was  not  a 
trading  business  within  the  meaning  of  the 
.  term  so  as  to  give  the  managing  partners 
thereof  implied  authority  to  borrow  money 
for  partnership  purposes. 

A  combination  of  moving  picture  producing 
companies  has  been  held  to  be  a  combination 
in  violatioil  of  the  federal  Anti-Trust  Act 
of  July  2,  1890  (7  Fed.  St.  Ann.  336),  where 
it  appeared  that  although  some  of  the  com- 
panies held  patents  on  moving  picture  ap- 
paratus yet  their  efiforts  as  a  combination 
were  directed,  not  only  to  the  protection  of 
their  rights  under  the  piatents,  but  to  the 
imposition  of  restrictive  rules  for  doing  buai- 
nesB  on  the  trade  in  general,  such  as  the  re- 
quiring of  every  theater  to  pay  a  royalty 
for  the  use  of  a  projecting  machine  even  when 
the  machine  had  been  owned  by  the  exhibitor 
before  the  combination  was  formed,  and  the 
withholding  of  permission  to  film  exchanges 
and  exhibitors  to  use  films  unless  the  ex- 
changes and  exhibitors  were  approved  by  all 
of  the  companies  in  the  combination.  U.  S. 
v.  Motion  Picture  Patents  Co.  225  Fed.  800. 

It .  has  been  held  •  that  the  trustcits  of  a 
Special  Tax  School  District  had  no  right  to 
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lease  the  school  property  for  moring  picture 
exhibition  purposefl.  Special  Tax  School  Dist. 
No.  1  V.  Lewis,  63  Fla.  691,  67  So.  614. 

In  Flanagan  v.  Goldberg,  137  App.  Div.  92, 
122  N.  Y.  S.  205,  wherein  the  plaintiff  asked 
for  damages  for  injuries  caused  by  being 
struck  by  a  board  while  she  was  attending  a 
moving  picture  show  in  the  defendants' 
theater,  it  was  held  that  a  charge  of  the 
court  below  to  the  effect  that  the  burden  was 
on  the  defendants  to  show  that  they  were  not 
negligent  after  the  plaintiff  was  admitted  to 
the  show  and  seated  and  not  on  the  plaintiff 
to  show  that  the  defendants  were  negligent, 
was  erroneous. 
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Pennsylvania  Supreme  Court — March  15, 

1915. 


2^^S  Pa.  St.  47 S;  94  Atl.  126. 


BcpleTlm  ~  Pleadlas  —  Plaintiff's  Own- 
ership Hot  Denied. 

Since  an  issue  is  a  disputed  point,  and  the 
Replevin  Act  of  April  19,  1901  (P.  L.  88), 
intends  that  only  the  disputed  averments  of 
fact  in  the  declaration  and  affidavit  of  de- 
fense shall  constitute  the  issues,  plaintiff's 
ownership  of  the  property  in  controversy  is 
not  in  issue,  where  it  is  not  denied  by  the 
affidavit  of  defense. 

Movins  Piotnrea  —  I«eaaa  mt  Film. 

Evidence  in  an  action  to  replevin  motion 
picture  films,  held  to  show  not  only  that 
defendaAt  had  received  the  films  from  plain- 
tiff under  a  lease,  but  that  plaintiff  owned 
same. 

[See  note  at  end  of  this  case.] 


Evidence  in  an  action  by  the  lessor  to  re- 
plevin motion  picture  films  leased  to  defend- 
ant under  a  lease  canceled  by  plaintiff  by 
reason  of  a  breach  thereof  by  defendant  held 
insufficient  to  show  that  the  cancellation  of 
the  lease  and  taking  of  the  films  was  pur- 
suant to  a  special  conspiracy  between  the 
lessor  and  other  lessees  such  as  entitled  de- 
fendant to  exemplary  damages. 

[See  note  at  end  of  this  case.] 

Raj^evin   ^    Idability    tor    Unfounded 
8nit  —  Exemplary  Dan&asea. 

That  the  sheriff  in  executing  a  writ  of 
replevin  necessarily  went  to  defendant's  place 
of  business,  and  thereby  caused  him  some 
inconvenience,  does  not  entitle  defendant  to 
exemplary  damages. 


CO.  Y.  SWAAB.  911 

Bt.  m. 

Moving  Pletnres  —  Xiaaaa  of  Film. 

Where  a  license  contract  for  the  use  of 
motion  picture  films  provided  that  the  con- 
tract could  be  terminated  by  the  licensor  on 
14  days'  notice,  and  that  Uie  right  to  pos- 
session of  all  films  should  revert  20  days 
after  notice  of  such  termination  to  the  li- 
censor, replevin  issued  one  day  before  the 
time  thus  fixed  is  premature. 

[See  note  at  end  of  this  case.] 

Same. 

In  view  of  the  fact  that,  though  defendant 
in  such  case  could  have  held  possession  of 
the  films  on  hand  even  after  expiration  of 
the  20  days,  he  had  no  right  to  use  them,  he 
is  entitled  only  to  nominal  damages  by  rea- 
son of  the  premature  issuance  of  the  replevin. 

[See  note  at  end  of  this  case.] 

• 

Torts  —  I*awfvl  Aet   Indnced  by   Xn&- 
proper  Motion. 

Where  a  plaintiff  has  a  legal  right  to 
replevin  property,  it  is  immaterial  what  mo- 
tives induce  him  to  assert  such  right. 

[See  Ann.  Cas.  1912D  798.] 

Appeal  from  Court  of  Common  Pleas, 
Philadelphia  county:    Barbatt,  Judge. 

Action  of  replevin.  Vitagraph  Company  of 
America,  plaintiff,  and  Lewis  H.  Swaab, 
defendant.  Judgment  for  defendant.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinion.    Modified. 

Alem.  Simpson,  Jr.^  and  Joseph  L.  Mc- 
Aleer  for  appellant. 

Jwmes  Gay  Gordon,  Alfred  Aarons  and 
Henry  N.  Wessel  for  appellee. 

[430]  MoscMZiBKEB,  J. — ^Thc  Vitagraph 
Company  of  America,  a  New  York  corpora- 
tion, instituted  this  action  in  replevin,  and 
the  jury  rendered  a  verdict  for  the  defendant 
as  follows:  *' Value  of  goods,  $2,000;  dam- 
ages for  detention,  $8,424;  exemplary  dam- 
ages, $10,000."  Judgment  waa  entered  upon 
the  verdict  and  the  plaintiff  has  appealed. 

The  Act  of  April  19,  1901,  P.  L.  88,  pro- 
vides the  form  of  pleadings  in  replevin,  and 
Section  6  stipulates  that  "the  declaration 
and  affidavit  of  defense  as  originally  filed, 
or  as  amended  by  leave  of  court,  shall  con- 
stitute the  issues  under  which,  without  other 
pleadings,  the  question  of  title  to,  or  right 
of  possession  of,  the  goods  and  chattels  as 
between  all  the  parties  shall  be  determined 
by  a  jury." 

The  plaintiff  claimed  27  moving  picture 
films  and  averred,  in  its  original  declaration^ 
that  a  corporation  known  as  the  Motion  Pic- 
ture Pat«its  Company  was  the  owner  of 
certain  patents  relating  to  the  manufacture 
of  such  films;  that  the  Patents  Company  did 
not  sell,  manufacture,  or  use  the  films,  but 
licensed  others,  including  the  plaintiff,  to 
manufacture  and  lease,  but  not  to  sell,  them> 
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to  other- coiiceniB  knolirH  as  exchanges,  which 
were  [481]  likewise  licensed  by  that  com- 
pany to  sublet  these  patented  films  to  ex- 
hibitors who  had  secured  a  license  from  it  to 
exhibit  motion  pictures;  that  the  defendant 
was  duly  licensed  as  an  exchange  on  Janu- 
ary 20,  1909,  and  had  entered  into  a  license 
agreement  in  writing,  which  was  attached 
as  an  exhibit;  that  the  27  replevied  films 
were  the  property  of,  and  had  been  manu- 
factured by,  the  plaintiff;  that  they  had  been 
delivered  to  the  defendant  upon  the  terms 
and  conditions  of  his  license  agreement;  that 
this  agreement  provided  the  ownership  of  each 
film  should  remain  in  the  licensed  manu- 
facturer and  that  whenever  the  agreement 
was  terminated  the  right  to  the  possession 
of  the  film  should  revert  to  the  manufacturer 
"twenty  days  after  notice  of  such  termi- 
nation,'' a  copy  of  which  agreement  was  at- 
tached as  an  exhibit;  that  each  of  the  film« 
claimed  had  thereon  the  plaintiff's  trade- 
mark (a  spread  eagle)  and  was  delivered 
m  a  box  to  which  was  attached  a  printed 
label  stipulating,  inter  alia,  *'The  lessee  shall 
not  have  the  right  to  sublet  such  motion 
picture  until  such  lessee  has  entered  into 
an  agreement  in  writing  with  the  Motion 
Picture  Patents  Company  containing  terms 
and  conditions  .  ■  .  .  and  only  while  such 
lessee  complies  with  such  terms  and  condi' 
tions  and  while  such  agreement  remains  in 
full  force  and  effect,"  a  copy  of  the  label  be- 
ing attached  as  an  exhibit;  that  each  ship- 
ment of  the  replevied  films  was  accompanied 
by  a  bill  which  stipulated  that  the  films  were 
leased  and  not  sold  and  that  they  were  subject 
to  the  conditions  of  the  license  granted  by  the 
Motion  Picture  Patents  Company  and  to  the 
conditions  expressed  on  the  box  label,  a  copy 
of  this  bill  being  attached  as  an  exhibit; 
that  the  defendant's  license  was  "canceled 
in  accordance  with  the  terms  of  the  said 
exchange  license  agreement"  and  the  defend- 
ant notified  to  that  effect  on  January  3,  1911 ; 
on  the  foregoing  averments  of  fact,  it  Was 
claimed  that  "twenty  days  thereafter  the 
right  to  possession  of  all  the  licensed  motion 
pictures  delivered  to  the  defendant  [482] 
by  the  plaintiff,  under  said  exchange  license 
agreement,  reverted  to  the  manufacturer 
.     .     .     ,  the  plaintiff  in  this  action." 

The  defendant's  original  affidavit  of  de- 
fense, after  first  calling  attention  to  alleged 
defects  in  the  statement  of  claim,  and  enter- 
ing certain  defenses  which  were  not  pressed 
at  trial,  averred  that  the  plaintiff  was  not 
entitled  to  maintain  any  action  based  on  the 
defendant's  license  agreement  because  the 
plaintiff,  together  with  the  Motion  Picture 
Patents  Company,  seven  other  corporations 
and  two  individuals  (all  except  the  Patents 
Company  being  licensed  exchanges)  form  a 
combination  "in  restraint  of  trade  and  in 
violation  of  the  laws  of  the  State  of  Pennsyl- 


vania and  of  the  aots  of  congresa"  relating 
to  monopolies.;  that  the  notice  of  the  termi- 
nation of  his  license  was  not  given  to  him 
on  January  3, 1911,  aa  averred  in  the  declara- 
tion, but  on  January  4,  1911.  None  of  the 
material  averments  of  fact  as  to  the  owner- 
ship of  the  films,  the  terms  of  the  oontracta, 
or  concerning  the  cancellation  of  the  defend- 
ant's license,  is  specifically  denied  in  this 
affidavit  of  defense,  hut  it  ends  with  Ji  mere 
general  denial  that  amounts  to  no  more  than 
a  statement  of  the  defendant's  conclusion 
that  he  had  not  "at  ajiy  time  or  in  any  maji- 
nex  violated  the  terms  and  conditions  of  any 
agreement  between  him  and  the  Motion  Pic- 
ture Patents  Company;"  after  which  the 
defendant,  without  controverting  the  plain- 
tiff's ownership  of  the  films,  denied  that  the 
plaintiff  "at  the  time  of  the  issuance  of  the 
writ  in  this  case  had  any  right  of  possession 
in  and  to  the  films  taken,"  and  asserted 
that  the  notice  of  the  cancellation  of  his 
license  was  '^unfounded,  malicious  and  false 
and  resulted  from  a  conspiracy  between  the 
plaintiff  and  the  Motion  Picture  Patents 
Company  and  others  to  ruin  and  oppress  the 
defendant  and  to  destroy  his  trade  and  busi- 
ness." 

After  the  defendant's  affidavit  had  been 
filed,  the  plaintiff,  by  leave  of  court,  filed 
an  amended  declaration  in  which  it  reiterat- 
ed the  averments  concerning  its  [483]  owner- 
ship of  the  property  and  the  eancellaUon  of 
the  defendant's  license  by  the  Motion  Picture 
Patents  Company,  adding  tliat  afte^  such  can- 
cellation and  notice  thereof  to  the  defendant, 
he,  "contrary  to  the  terms  and  conditions  of 
said  labels  and  invoices  and  contrary  to  the 
terms  and  conditions  of  his  said  exchange 
license  agreement,  did  sublet  motion  pictures 
.  .  .  including  the  films  above  referred 
to  (the  27  replevied  films)  or. some  of  them, 
from  time  to  time,  to  persons  or  corporations 
not  licensed  by  the  Motion  Picture  Patents 
Company,"  naming  persons  to  whom  the  de- 
fendant had  let  the  films  after  the  cancella- 
tion of  his  license,  but  not  designating  when 
or  to  whom  any  one  of  the  27  films  in  ques- 
tion had  been  delivered.  The  amended  state- 
ment also  contains  an  avetment  that  the  de- 
fendant, contrary  to  the  terms  of  his  license 
and  of  the  label  and  invoices,  had  permitted' 
films  leased  to  him  by  the  plaintiff  to  be 
exhibited  in  unlicensed  theaters  or  places 
of  exhibition  with  unlicensed  motion  pictures, 
particularly  stating  a  number  of  instances, 
with  names  and  places,  where  this  had  oc- 
curred. The  amended  statement  ends  with 
the  averment  that  "bv  reason  of  the  facta 
aforesaid,  the  plaintiff,  prior  to  the  oom- 
mencpment  of  this  suit,  became  entitled  to 
immediate  possession"  of  the  replevied  films. 

The  defendant  filed  an  amended  affidavit 
of  defense  in  which  he  increased  his  claim  of 
damages  and  alleged  that  the  writ  had  been 
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flued  out  '^without  color  of  right,"  and  that 
the  taking  of  the  films  under  the  replevin 
waB  ''attended  by  circumstances  of  hardship, 
vexation  and  outrage  ...  all  of  'which 
was  part  of  a  scheme  to  deprive  the  defend* 
ant  of  his  lawful  livelihood  and  to  remove 
him  from  the  field  of  competition  .  .  . 
and  was  an  unlawful  and  malicious  abuse 
of  the  process  of  law." 

It  is  to  be  noticed  that  the  supplemental 
affidavit  of  defense  does  not  contain  any 
denial  of  the  material  f^cts  averred  as  justi- 
fying the  Motion  Picture  Patents  Company's 
cancellation  of  the  defendant's  license,  or 
of  the  [484]  facts  depended  upon  by  the 
plaintiff  to  substantiate  tts  claim  of  owner- 
ship in  the  replevied  films.  Hence,  since 
the  statute  intends  that  the  averments  of 
the  declaration  and  affidavit  of  defense 
(meaning,  of  course,  the  averments  of  fact: 
Miller  v.  Jackson,  34  Pa.  Super.  Ct.  31,  37) 
shall  make  the  issues  to  be  passed  upon  by 
the  jury,  and,  since  an  issue  is  a  disputed 
point,  it  is  apparent  that  the  only  material 
issues  which  were  properly  in  dispute  at 
the  time  of  trial  concerned  the  questions  of 
the  right  of  possession  to  the  films,  the  value 
of  such  ri^t,  and  the  defendant's  claim  for 
exemplary  damages.  In  other  woVds,  there 
was  no  issue  raised  ajs  to  the  ownership  of 
the  property,  for,  by  the  pitodings,  that  was 
impliedly  conceded  to  be  in  the  plaintiff,  and, 
under  the  circumstances,  it  could  not  prop- 
erly be  contended  that  the  writ  was  without 
color  of  right. 

Not  only  the  pleadings,  but  the  proofs  at 
trial  showed  the  plaintiff^s  title,  and  hence 
its  color  of  right  to  the  writ,  for  we  find  on 
the  record  either  copies  of  the  actual  invoices 
introduced  by  the  defendant  or  evidence  in- 
dicating that  such  documents  were  produced 
and  identified,  which  show  that  he  received 
from  the  Vitagraph  Company  certain  of  the 
27  films  in  controversy.  In  addition,  there 
was  testimony  that  the  films  were  shipped 
to  the  defendant  by  the  plaintiff  company, 
each  in  a  tin  box  with  the  license  label  there- 
on. Furthermore,  when  called  under  cross- 
examination,  the  defendant  admitted  that  he 
had  received  from  the  plaintiff  a  large  num- 
ber of  the  films,  all  between  April  13,  1009, 
and  July  5,  1910,  and  that  they  were  ac- 
companied by  the  plaintiff's  bills  and  in- 
voices. Thus,  aside  from  the  pleadings,  the 
evidence  was  amply  sufficient  to  prove  that 
most  of  the  films  in  cdntroversy  (all  but 
two)  were  actually  shipped  by  the  plaintiff 
and  received  by  the  defendant.  Moreover, 
there  was  testimony  to  show  that  the  bills 
accompanying  these  films  contained  the  fol- 
lowing, "The  films  covered  by  this  invoice 
are  leased  and  not  sold;  subject  to  the  con- 
ditions of  a  license  issued  to  lessee  by  the 
[485]     Motion     Picture     Patents     Company 
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.  .  .  and  to  the  conditions  expressed  on  the 
labels  of  the  boxes  in  which  these  films  are 
shipped;"  that  the  license  above  referred  to 
contained  this  condition,  "The  ownership  of 
each  licensed  motion  picture  leased  under 
this  agreement  shall  remain  in  the  licensed 
manufacturer  and  importer  from  whom  it 
may  have  beeen  leased;"  and  that  the  labels 
had  this  stipulation  printed  thereon,  "The 
lessee  .  .  .  shall  have  only  the  right  to 
sublet  or  use  such  motion  picture."  The 
documentary  proofs  put  in  evidence  by  the 
defendant  showed  that  he  was  notified  by  the 
Motion  Picture  Patents  Company  at  the  time 
of  its  incorporation  that  "hereafter  licensed 
motion  pictures  will  not  be  sold  outright,  but 
win  be  leased  by  the  various  licensed  manu- 
facturers and  importers,  so  that'  the  latter 
may  at  all  times  retain  title;"  and  the  de- 
fendant testified  that  after  January  20,  1909, 
when  he  entered  into  his  agreement  with  the 
plaintiff  company,  "I  received  the  films  from 
them,  paid  their  bills  arid  used  the  films  only 
for  rental  purposes  .  .  .  under  that  con- 
tract or  lease  I  had  the  right  to  use  the 
films  I  purchased  for  seven  months 
then  I  was  to  return  to  the  Vitagraph  Com- 
pany 80  per  cent,  of  the  films  I  had  pur- 
chased seven  months,  prior,  but  I  was  not 
confined  to  Vitagraph  films,  I  could  send  any 
positive  film;"  so  it  may  be  seen  that  the 
documentary  evidence  and  testimony  of  the 
defendant  showed  not  only  that  he  had  re- 
ceived the  films  from  the  plaintiff,  but  the 
ownership  of  the  latter. 

Notwithstanding  the  apparent  ownership 
of  the  plaintiff,  as' impliedly  conceded  in  the 
pleadings  and  shown  by  the  evidence,  the! 
defendant  contended  at  trial  that  the  27 
replevied  films  belonged  to  him;  he  said  that 
in  1909,  at  th«  time  Of  his  licen^  contract, 
he  had  oh  hand  about  1,000  films*,  purchased 
outright  and  belongfng  absolutely  to  him; 
that  the  arrangement  was,  at  first,  that  he 
should  at  the  end  of  each  month  return  all 
the  films  received  during  the  seventh  month 
prior;  that  the  Patents  Company,  in  Febru- 
ary, 1910,  changed  this  to  [486]  80  per  cent, 
and  permitted  "any  age  and  make"  of  film 
which  a  lessee  had  on  hand  to  be  returned; 
that  acting  under  and  by  virtue  of  this  ex- 
tended privilege  he  had  used  his  own  films 
in  making  returns,  and  had  "returned  all 
the  films  called  for  by  the  various  manufac- 
turers;" therefore,  he  contended  tbat  the 
particular  films  on  hand  at  the  time  of  the 
replevin  belonged  to  hiin  absolutely,  and 
were  not  the  property  of  the  plaintiff.  No 
such  issue  was "  raised  by  the  pleadings,  but 
waiving  that  point  for  the  moment,  it  ap- 
pears that  the  defendant  was  receiving  films 
from  other  licensed  manufacturers  in  ad- 
dition to  those  secured  from  the  plaintift 
cbmpany,  and  we  fihd  no  testimony  that  he 
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in  fact  returned  any  of  his  own  filmA  to  the 
plaintiff,  the  nearest  approach  to  this  being 
an  assertion  to  the  effect  that  "some  of 
them  (his  own  films)  undoubtedly  were  re- 
turned to  the  Vitagraph  Company  for  films 
I  had  received  from  them  seven  months 
prior."  This  assertion  was  a  mere  expres- 
sion  of  opinion  and  cannot  be  accepted  as  evi- 
dence of  a  fact.  On  such  a  state  of  proofs 
in  the  face  of  the  documentary  evidence  show- 
ing the  ownership  of  the  plaintiff,  the. evi- 
dence relied  upon  was  entirely  insufficient  to 
prove  a  transfer  of  title  to  the  defendant. 
Whether,  should  he  prove  that  certain  of  his 
own  films  were  delivered  to  the  plaintiff 
company,  the  defendant  could,  in  a  proper 
action,  recover  such  films  or  recompense 
therefor,  is  a  point  not  necessary  now  to 
determine;  but  it  is  quite  clear  that  there 
was  no  testimony  to  suatain  a  finding  that 
any  of  the.  replevied  goods  belonged  to  the 
defendant.  The  uncontested  averments  of 
the  plaintiff's  declaration,  and  the  very  evi- 
dence produced  or  relied  upon  by  the  defend- 
ant, showed  that  the  films  had  been  manu- 
factured by  the  former  and  leased  by  it  to 
the  latter,  and  there  is  nothing  to  justify 
or  sustain  a  finding  that  they  belonged  to 
the  defendant,  or  that  the  writ  was  issued 
without  color  of  right. 

Before  taking  up  the  question  of  the  right 
of  possession  to  the  replevied  films  at  the 
time  the  suit  was  [487]  brought,  we  shall 
first  consider  the  subject  of  exemplary  dam- 
ages. Even  though  the  plaintiff  showed  title 
to  the  films,  nevertheless,  the  defendant  ^as 
entitled  to  a  verdict,  for,  under  the  terms  of 
the  license  agreement,  the  replevin  issued 
prematurely,  and  the  plaintiff  did  not  suf- 
ficiently aVer  or  prove  a  breach  of  the  label 
contract  by  showing  a  letting  of  any  par- 
ticular film  covered  by  the  writ  after  the 
termination  of  the  defendant's  license;  upon 
these  points  see  Lubin  Mfg.  Co.  v.  Swaab, 
240  Pa.  St  182,  87  Atl.  597.  While  the  de- 
fendant alleged,  in  his  affidavits  of  defense, 
a  general,  unlawful  combination  in  restraint 
of  trade,  and  that  the  notice  from  the  Patents 
Company  canceling  his  license  was  issued 
with  a  wicked  intention  to  harm  him,  yet, 
when  the  case  came  to  trial,  he  stated  he  did 
not  claim  that  the  Patents  Company  and  its 
system  of  issuing  licenses  "was  in  the  na- 
ture of  an  illegal  combination."  He  did  con- 
tend, however,  that  the  Patents  Company, 
with  the  ten  licensed  manufacturers,  had 
entered  into  a  combination  with  another  con- 
cern known  as  the  General  Film  Company, 
likewise  a  licensed  manufacturer,  to  drive 
him  out  of  business,  and  that  the  writ  of 
replevin  was  the  climax  of  this  conspiracy. 
The  General  Film  Company  was  incorporated 
April  18,  1910,  most  of  the  incorporators 
being  officers  of  the  other  ten  licensed  manu- 


facturers and  one  of  them  the  treasurer  of 
the  Vitagraph  Company.  A  member  of  the 
board  of  the  General  Film  Company  was 
also  a  director  of  the  Vitagraph  Company; 
but,  the  defendant's  witness  testified  that 
all  the  incorporators  of  the  General  Film 
Company  acted  individually — fop  their  own 
respective  interests — and  not  as  representa- 
tives of  any  other  concern.  The  General 
Film  Company  is  not  referred  to  in  either 
the  affidavit  or  supplemental  affidavit  of  de- 
fense as  a  member  of  the  alleged  conspiracy 
against  the  defendant;  but  evidence  was  of- 
fered to  show  that  this  concern  had  entered 
into  negotiations  witl^  the  latter,  in  the 
summer  of  1910,  for  the  purpose  of  purchas- 
ing his  business,  that  a  price  was  agreed 
upon,  that  subsequently  [488]  the  defend- 
ant bepame  dissatisfied  with  the  arrangement 
and  the  company  then  called  the  whole  trans- 
action off  by  a  letter,  to  which  the  defendant 
replied,  "I  have  no  criticism  to  make  and 
accept  with  good  grace  your  ultimatum." 
The  defendant  now  contends,  however,  that 
this  negotiation  was  not  in  good  faith — that 
it  was  part  of  the  conspiracy  against  hinti; 
but  we  have  read  every  line  of  th^  testimony 
offered  at  the  trials  together  with  all  the 
documentary  evidence,  and  feel  there  is  ab- 
solutely nothing  therein  to  justify  an  infer- 
ence that  the  effort  to  buy  the  defendant  out 
was  commenced  or  carried  on  in  other  than 
good  faith. 

From  the  evidence  produced,  we  do  not 
see  how,  justifiably,  either  the  General 
Film  Company  or  the  plaintiff  could  be  found 
to  have  been  a  member  of  a  conspiracy  such 
as  the  defendant  alleges  existed  against  him. 
The  arrangement  under  which  he  was  work- 
ing appears  to  have  been  entered  into  with 
kis  eyes  open  and  with  a  full  knowledge  of 
its  terms;  so  he  must  have  known  that  his 
license  could  be  revoked  at  any  time  by  the 
plaintiff  company,  either  with  or  without 
a  cause.  He  admitted  that  he  was  one  of 
four  film  exchanges  in  Philadelphia  that 
went  into  this  licensing  arrangement,  when 
other  dealers,  although  offered  a  license,  re- 
fused to  do  so,  and  that  competitors  are  "in 
existence  to-day  notwithstanding  that  they 
could  not  get  that  license;"  but,  as  before 
stated,  when  it  came  to  trial  the  defendant 
did  not  depend  upon  his  averments  of  a 
general  conspiracy  in  restraint  of  trade,  but 
alleged  a  special  conspiracy  against  him,  to 
prove  which  he  called  a  witness  who  showed 
that  a  meeting  was  held  in  Xew  York,  in 
December,  1910,  that  was  attended  by  a 
representative  of  the  Patents  Company  and 
by  representatives  of  most  of  the  ten  licensed 
manufacturers;  that  this  was  a  gathering 
which  took  place  every  year  at  about  the 
9ame  time;  that  at  this  particular  meeting 
the   licensed   manufacturers   approved   a    de- 
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termination  that  had  previously  been  reached 
by  the  Patents  Company  to  cancel  tlie  de- 
fendant's  license;  [489]  that  before  canceling 
licenses  ol  film  exchanges  it  was  usual  in  aU 
cases  to  secure  a  vote  of  confirmation  from 
the  licensed  manufacturers,  because  they 
were  vitally  interested  in  keeping  as  many 
exchanges  in  existence  as  possible;  that  they 
did  not  cancel  such  licenses  .except  on  com- 
plaint and  after  investigation  had  shown  to 
their  satisfaction  violations  by  the  exhcange 
of  the  terms  ol  its  license  agreement;  and 
that  on  the  occasion  in  question  a  gie^eral 
discussion  concerning  the  conduct  of  the  de- 
fendant's exchange  took  place  before  the 
Patents  Company's  decision  to  cancel  his 
license  was  approved.  There  was  no  proof  as 
to  who  attended  the  meeting  on  behalf  of 
the  plaintiff  company,  or  whether  the  repre- 
sentative of  that  company  voted  for  or 
against  the  cancellation  of  the  license,  nor 
was  any  prior  corporate, action  by  the  plain- 
tiff company  upon  this  subject  shown;  and, 
final ly,  it  appeared  that  everything  done  at 
the  meeting,  in  cbnnection  with  the  cancella- 
tion of  the  defendant's  license,  was  in  aepord 
with  the  general  custom  adhered  to  in  deal- 
ing with  such  matters.  The  witness  who 
gave  this  testimony,  although  called  by  the 
defendant,  stated  he  was  the  president  of 
the  General  Film  Company,  but  that,  he  had 
no  connection  with  the  plaintiff  company, 
and  this  witness,  in  stating  the  purposes  for 
which  the  Patents  Company  and  the  General 
Film  Company  were  formed,  if  his  testimony 
were  accepted,  showed  them  to  have  been,  in- 
corporated for.  proper  piirposes  and  to  havi^ 
been  conducted  without  a  thought  of  injuring 
any  one;  in  fact,  from  this  testimony  and 
the  documentary  proofs  relied  upon  by  the 
defendant,  the  whole  licensing  scheme  seems 
to  have  been  an  arrangement  to  protect  the 
use  and  to  prevent  the  abuse  of  the  patents 
possessed  by  the  Patents  Company  and  used 
by  its  licensees,  for  the  mutual  benefit  of 
all  concerned. 

Whate^'er  the  real  fact  of  the  matter  piay 
be,  the  defendant  failed  to  prove  any  special 
combination  to  work  against  him  or  his  inter- 
ests— ^the  only  combination  [490]  shown  be- 
ing the  general  one  existing  between  the 
Patents  Company  and  all  the  licensed  manu- 
facturers— and  he  likewise  failed  to  show 
that  in  the  working  of  this  general  combina- 
tion anything  unusual  occurred  in  connec- 
tion with  his  case.'  The  licensed  combination 
or  connection  between  the  Patents  Company 
and  its  lessees  and  sublessees,  was  conceded 
to  exist  by  all  parties,  but  the  defendant  ajod 
all  his  licensed  customers  were  to  a  degree  a 
part  of  that  general  pombination  as  well  as 
the  plaintiff  company,  and,  as  we  have  already 
stated,  no  evidence  sufficient  to  show  a  special 
combination  with  an  evil  purpose  towfi^rd  the 
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defendant  was  presented.  Whenever  such  a 
conspiracy  is  claimed,  to  exist  it  must  be 
proved  by  '*full,  clear  and  satisfactory  evi- 
dence," and,  in  each  case,  it  is  for  the  court 
to  say  whetlier  evidence  sufficient,  if  believed, 
has  been  presented  to  meet  this  burden: 
Ballantine  v.  Cummings,  220  Pa.  St.  621, 
70  Atl.  546.  Under  the  evidence  at  bar,  it 
must  be  held  that  the  proofs  depended  upon 
were .  entirely  insufficient  to.  show  such  a 
conspiracy  as  here  alleged;  therefore,  there 
Ib  nothing  to  sustain  the  finding  of  exemplary 
damages  unless  it  could  be  found  that  the 
taking  of  the  goods  was  attended  by  un- 
due aggravation,  vexation  and  hardship.  As 
to  this,  an  examination  of  the  evidence  shows 
no  such  circumstances.  The  conditions  at 
the  time  of  the  levy  were  as  stated  in  Lubin 
Mfg.  Co.  V.  Swaab,  supra,  and  we  need  only 
repeat  what  is  there  said  (p.  192) :  ''In  the 
n^iture  of  things,  when  the  sheriff's  officers 
came  to  the  defendant's  place  of  business  the 
proceeding  was  bound  to  cause  him  incon- 
venience," but  he  is  not  entitled  to  damages 
on  that  score. 

The  questions  we  now  have  to  determine 
are:  Did  the  plaintiff  prove  a  present  right 
of  possession  to  the  replevied  films,  ai)d,  if 
not,  what  was  the  value  of  the  possession  to 
the  defendant.  The  license  contract  contains 
several  provisions  concerning  its  termination, 
one  of  them  stipulating  that  it  might  be 
terminated  by  the  licensor  at  any  time  upon 
fourteen  days'  notice;  but  [401]  the  particu- 
lar provision  here  involved  (since  the  de- 
fendant's license  was  revoked  thereunder)  is 
this:  "It  is  further  agreed  by  the  licensee 
that  if  this .  agireement  is  terminated  \>y  the 
licensor  for  any  breach,  of  any  condition 
hereof,  the  right  to  possession  of  all  licensed 
motion  pictures  shall  revert,  twenty  days 
after  notice  of  such  termination,  to  the  re- 
spective licensed  manufacturers  and  import- 
ers from  whom  they  were  obtained  and  shall 
be  returned  to  such  licensed  manufacturers 
and  importers  at  once  after  the  expiration  of 
that  period."  Ab  already  stated,  the  replevin 
issued  one  day  before  the  time  set  in  the 
above  quoted  provision  had  expired;  this 
being  so,  a  then  present  right  of  possession 
was  not  in  the  plaintiff,  but  in  the  defendant. 
The  question  remains,  however, — What  was 
the  value  to  tlie  defendant  of  this  right  of 
possession  7  In  determining  this  point  we  must 
again  refer  to  the  defendant's  license  agree- 
ment and  the  label  contract,  for  by  the  latter 
the  appropriate  terms  of  the  former  were 
read  into  the  letting  of  every  film  to  the  de- 
fendant. The  label  contract  particularly  stip- 
ulates that  the  defendant  shall  have  only 
the  right  to  sublet  the  film  to  which  it  is 
attached  "while  such  agreement  remains  in 
full  force  and  effect,"  and  the  license  agree- 
ment  provides    that,   immediately   upon   the 
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expiration  of  twenty  days  after  notice  of  its 
cancellation,  all  films  rented  by  the  defendant 
shall  be  returned  to  the  respective  manu- 
facturers. Of  course,  the  defendant  could 
physically  hold  possession  of  the  films  which 
he  had  on  hand,  even  after  the  expiration  of 
the  twenty  days,  but  he  had  no  right  to  use 
or  sublet  them,  for  it  was  his  duty  to  return 
them  to  the  manufacturer  from  whom  they 
had  come.  In  other  words,  he  could  not  make 
any  use  of  the  licensed  films  twenty  days 
after  the  termination  of  his  licenae  agree- 
meht  unless  he  breached  his  contract  duty 
to  return  them  at  that  time,  and  that  he 
would  commit  such  a  breach  we  cannot  as- 
sume as  a  possibility  in  determining  the 
value  of  his  right  of  possession;  all  of  which 
brings  us  to  the  conclusion  [492]  that  this 
right  of  possession  in  the  replevied  films  had 
but  a  nominal  value. 

We  are  conscious  of  the  fact  that  in  the 
like  case  of  Lubin  Mfg.  Co.  v.  Swaab,  supra, 
we  said  (p.  191),  "Owing  to  the  position 
in  which  the  defendant  is  placed  by  the 
terms  of  the  license  contract  under  which  he 
operated  his  business,  the  damages  which  it 
is  possible  for  him  to  recover  may  be  incon- 
siderable, but  we  cannot  say  as  a  matter  of 
law  that  they  would  be  merely  nominal,"  but 
more  mature  study  and  consideration  have 
brought  the  conviction  that  we  erred  in  de- 
termining that  the  defendant's  possession  had 
more  than  a  nominal  value,  and  since  the 
present  writer  was  the  author  of  that  opin- 
ion, lie  docs  not  hesitate  so  to  state  at  this 
first  opportunity. 

Most  of  the  cases  cited  by  the  appellee 
were  presented  on  the  theory  that  the  evi- 
dence was  sufficient  to  sustain  the  findings 
of  fact  necessary  to  support  the  verdict  of 
the  jury  as  to  the  ownership  of  the  films  and 
the  damages  awarded;  but,  since  we  have  de- 
termined the  evidence  to  be  insufficient  iti 
those  respects,  an  extended  review  of  the 
authorities  becomes  unnecessary;  we  have  ex- 
amined all  of  them,  however,  and  find  noth- 
ing in  conflict  with  the  views  expressed  in 
this  opinion.  McDonald  v.  Scaife,  11  Pa.  St. 
381,  51  Am.  Dec.  556;  Schofield  v.  Ferrers, 
46  Pa.  St.  438;  Herdic  v.  Young,  55  Pa.  St. 
176,  93  Am.  t)ec.  739;  Rafferty  v.  Haldron, 
81  Pa.  St.  438;  Craig  v.  Kline,  65  Pa.  St. 
399,  3  Am.  Rep.  636;  Dennis  v.  Barber,  6 
Serg.  &  R.  (Pa.)  420,  and  Wiley  v.  McGrath, 
194  Pa.  St.  498,  45  Atl.  331,  75  Am.  St.  Rep. 
709,  are  all  instances  of  verdicts  for  plain- 
tiffs where  the  evidence  showed  that  the 
actual  taking  was  attended  by  circumstances 
of  "outrage  and  oppression"  comprising  "vin- 
dictiveness,  wantonnen.s,  fraud,  deceit  or  real 
violence,"  or  that  the  detention  was  accom- 
panied by  "ve\*ation  and  oppression."  Ift 
Cummings  v.  Gann,  52  Pa.  St.  484,  491,  we 


said  that  it  must  be  ''a  rare  case  of  miscon- 
duct" when  exemplary  damages  are  allowed 
in  an  action  of  replevin,  and  in  Carey  ▼. 
Bright,  68  Pa.  St.  70,  86,  we  said  that  where 
the  evidence  failed  to  show  such  misconduct 
the  court  should  not  permit  exemplary  dam- 
ages. McGabe  v.  Morehead,  [498]  1  Watts 
A  S.  (Pa.)  613,  516,  is  an  instance  where 
judgment  on  a  verdict  for  the  defendant 
w*hitih'  included  exemplary  damages  was  re- 
versed because  an  "examination  of  the  evi- 
dence" showed  nothing  "in  the  conduct  of  the 
plaintiflf  in  taking  out  the  replevin  and  claim- 
ing and  detaining  the  property  manifesting 
malice  or  wanton  vexation,"  and  we  there 
cite  Cable  v.  Dakin,  20  Wend.  (N.  Y.)  172, 
ahd  Brizsee  v.  Maybee,  21  Wend.  (N.  Y.) 
144,  two  cases  where  the  verdicts  were  for 
the  defendants,  in  the  latter  of  which  the 
rule  is  laid  down  that  exemplary  damages 
cannot  be  allowed  unless  the  evidence  shows 
that  the  writ  had  "obviously  been  perverted 
to  the  purpose  of  a  wilful  injury  with  a 
full  consciousness  in  the  plaintiff  that  he 
had  no  claim."  Finally,  in  Cox  v.  Burdett, 
23  Pa.  Super.  Ct.  346,  exemplary  damarres 
were  struck  out  in  afl?rming  a  verdict  for 
the  defendant.  We  have  not  been  referred  to 
any  Pennsylvania  case,  and  we  know  of  none, 
in  which  exemplary  damages  were  allowed 
to  the  defendant  where  the  plaintiff  had  a 
color  of  right  to  the  writ  and  no  special  cir- 
cunuBtances  of  hardship  at  the  time  of  its 
Service  appeared.  The  general  principle  is  that 
where  a  plaintiflf  has  a  legal  right  to  a  par- 
ticular remedy  it  matters  not  what  motives 
may  induce  Mm  tb  assert  it  (Jenkins  v. 
Fbwler,  24  Pa.  St.  308,  310;  Wilson  v.  Berg, 
88  Pa.  St.  167,  172)  ;  but  it  is  not  necessary 
to  discuss  whether,  in  view  of  the  plain tilTs 
ownership  of  the  films,  the  present  defend- 
ant could,  under  any  circumstances,  recover 
exempliEiry  damages  in  replevin,  for,  as  al- 
ready decided,  the  evidence  relied  upon  was 
InBufRcTent  for  that  purpose. 

We  have  written  at  some  length  in  order 
to  develop  plainly  the  reasons  which  im- 
pelled us  to  the  conclusion  that  the  large 
monetary  awards  comprehended  in  the  pres- 
ent verdict  could  not  be  sustained;  but  it 
is  not  necessary  to  pass  specifically  upon 
each  of  the  23  assignments  of  error,  many  of 
which  concern  mere  details  of  the  trial ;  with- 
out adding  further  to  this  already  too  [494] 
lengthy  opinion,  we  shall  follow  the  practice 
pursued  in  Duroth  Mfg.  Co.  v.  Cauffiel,  24S 
Pa.  St.  24,  33,  89  Atl.  798,  and  enter  the 
following  order:  The  record  Is  returned  to 
the  court  below  with  directions  to  strike  out 
the  monetary  awards,  and  to  permit  the 
judgment  in  favor  of  the  defendant  to  remain 
for  nominal  damages  and  costs;  to  this 
tent  the  judgment  is  af!irmed. 
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KOTE. 


It  U  held  in  the  reported  case  that  where  a 
license  ia  granted  a  iilin  exchange  to  use  and 
to  sublet  motion  picture  films  with  a  condi- 
tion in  the  license  that  the  films  may  be  re- 
taken by  the  licensor  twenty  days  after  a 
■otiee  to  the  lieensee  tiiat  hi»  license  has  been 
canceled,  the  title  to  the  films  is  never-  in 
the  licensee,  but  that  an  action  of  replevin 
for  the  films  brought  only  nineteen  days  after 
a  notice  to  cancel  the  contract  has  been  given, 
is  premature,  and  gives  rise  to  a  right  of 
action  on  the  part  of  the  licensee  for  nominal 
damages  for  the  unlawful  taking.  Other  cases 
dealing  with  the  subject  of  moving  picture 
film  leases  are  collected  in  the  note  to  Mutual 
Film  Corp.  y.  Industrial  Commission  of  Ohio, 
reported  ante,  this  volume,  at  page  296. 


T. 


United  States  Supieme  Court — ^December  13, 

1916. 


239  V.  8,  325;  36  S.  Ct,  131. 


MoTisis  Pictures  «  Intportstion  of 
Prise  Fisht  Films  *  VaHdity  of  St)at- 
ute. 

The  contention  that  Congress  exceeded  its 
pofwer  under  the  commerce  clause  ef  the 
Federal  Constitution  by  enacting  the  provi- 
sions of  the  act  of  July  31,  1912  (37  Stat, 
at  L.  240,  chap.  263,  Fed.  St.  Ann.  1014 
Supp.  p.  326),  §  1,  making  it  unlawful  to 
bring  into  or  to  cause  to  be  brought  into  the 
United  States  from  abroad,  any  film  or  other 
pictorial  representatii»n  of  any  prize  fight 
which  is  designed  to  be  used,  or  may  be 
used,  for  purposes  of  public  exhibition,  is  so 
obviously  devoid  of  merit  that  a  bill  which, 
on  the  ground  of  the  unconstitutionality  of 
such  statute,  sought  to  compel  the  collector 
of  customs  to  permit  the  entry  of  photo- 
graphic films  of  a  foreign  prize  figlit,  states 
no  cause  of  action,  and  is  properly  dismissed 
by  a  Federal  district  court. 

Appeal  from  United  States  District  Court, 
of  District  of  New  Jersey. 

Action  for  injunction.  L.  Lawrence  Weber, 
plaintiff,  and  Frederick  S.  Freed,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The  facts   are  stated  in   the  opinion.     Af- 

FIBMED. 


Benjamin  F.  Spellmon  and  Charles  A. 
Towne  for  appellant. 

Aasieta/nt  Attomey-Cieneral  Wctrren  for  ap- 
pellee. 

[328]  White,  C.  J.— The  act  of  July  31, 
1912,  §  1,  c  263,  37  Stat.  240  (Fed.  St  Ann. 
1914  Supp.  p.  326),  makes  it  unUwful  "tp 
bring  or  cause  to  be  brought  into  the  United 
States  from  abroad,  any  film  or  other  pic- 
torial representation  of  any  prize  fight  or 
encounter  of  pugilists,  under  whatever  name, 
which  is  designed  to  be  used  or  may  be  used 
for  purposes  of  public  exhibition."  With 
this  provision  in  force,  in  April,  1915,  the 
appellant  brought  to  tlie  port  of  entry  of  the 
City  of  Newark  in  the  State  of  New.  Jersey 
photographic  films  of  a  pugilistic  encount^ 
or  prize  fight  which  had  taken  place  at 
Havana  and  demanded  of  the  deputy  collector 
of  customs  in  charge  the  right  to  enter  the 
films.  Oa  refusal  of  the  official  to  permit  the 
entry  appellant  filed  his  bill  of  complaint  to 
enforce  the  right  to  enter  by  ^.  mandatory 
injunction  and  by  other  appropriate  relief 
to  accomplish  the  purpose  in  view.  The 
ground  relied  on  for  the  relief  was  the  aver- 
ment that  the  prohibition  of  the  act  of  Con- 
gress [329]  in  question  was  repugnant  to 
the  Constitution  because  in  enacting  the 
same  "Congress  exceeded  its  designated  pow- 
ers under  the  Constitution  of  the  United 
States  and  attempted;  under  the  guise  of  its 
powers  under  the  Commerce  Clause,  to  exer- 
cise police  power  expressly  reserved  in  the 
States."  The  collector  moved  to  dismiss  on 
the  ground  that  the  bill  stated  no  cause  of 
action  because  the  assailed  provision  of  the 
act  of  Congress  was  constitutional  and  there- 
fore on-  the  face  of  the  bill  there  was  no 
jurisdiction  to  award  the  relief  sought. 

The  motion  was  sustained  and  a  decree  of 
dismissal  was  rendered,  and  it  is  this  decree 
which  it  is  sought  to  reverse  by  the  appeal 
which  is  before  us,  the  propositions  relied 
upon  to  accomplish  that  result  but  reiterat- 
ing in  various  forms  of  statement  the  con- 
tention as  to  the  repugnancy  to  the  Constitu- 
tion of  the  provision  of  the  act  of  Congress. 
But  in  view  of  the  complete  power  of  Con- 
gress over  foreign  commerce  and  its  authority 
to  prohibit  the  introduction  of  foreign  articles 
recognized  and  enforced  by  many  previous  de- 
cisions of  this  eourt,  the  contentione  are  so 
devoid  of  merit  as  to  cause  them  to  be  frivo- 
lous. Buttfield  V.  Stranahan,  192  U.  S.  470, 
24  S.  Ct.  349,  48  U.  S.  (L.  ed.)  525;  The 
Abby  Dodge,  223  U.  S.  166,  176,  32  S.  Ct. 
310,  56  U.  S.  (L.  ed.)  3(H) j  Brolan  v.  U.  S. 
236  U.  S.  216,  35  S.  Ct.  285,  59  U.  8.  (L.  ed.) 
544. 

It  is  true  that  it  is  sought  to  take  this 
case  out  of  the  long- recognized  rule  by  the 
propositi(m  that  it  has  no  application  because 
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tlie  assailed  provision  was  enacted  to  r^u- 
late  the  exhibition  of  photographic  films  of 
prize  fights  in  the  United  States  and  hence 
it  must  be  treated  not  as  prohibiting  the  in- 
troduction of  the  films,  but  as  forbidding  the 
public  exhibition  of  the  films  after  they  iare 
brought  in — a  subject  to  which,  it  is  insisted, 
the  power  of  Congress  does  not  extend.  But 
aside  from  the  fictitious  assumption  on  which 
the  proposition  is  based,  it  is  obviously  only 
another  form  of  denying  the  power  of  Con- 
gress to  prohibit,  since  if  the  imaginary 
premise  and  proposition  based  on  its  were 
acceded  to,  the  contention  [330]  would  in- 
evitably result  in  denying  the  power  in  Con- 
gress to  prohibit  importation  as  to  every 
article  which  after  importation  would  be  sub- 
ject to  any  use  whatever.  Moreover,  the 
propoJBition  plainly  is  wanting  in  merit,  since 
it  rests  upon  the  erroneous  assumption  that 
the  motive  of  Congress  in  exerting  its  plenary 
power  may  be  taken  into  view  for  the  purpose 
of  refusing  to  give  effect  to  such  power  when 
exercised.  Doyle  v.  Continental  Ins.  Co.  94 
U.  8.  636,  541,  24  U.  S.  (L.  ed.)  148;  Mc- 
Crary  v.  U.  S.  195  U.  S.  27,  53^69,  1  Ann. 
Gas:  661,  24  S.  Ct.  769,  49  U.  S.  (L.  ed.) 
78;  Calder  V.  Michigan,  218  U.  S.  591,  698, 
31  8.  Ct.  122,  64  U.  8.  (L.  ed.)  1163. 
Affirmed. 


The  reported  case  is  authority  for  the  doc- 
trine that  the  bringing  into  the  United  States 
motioR  pictuQres  of  prize  fights  may  be  pro- 
hibited by  Congress  under  the  commerce 
elause  ol  the  ConstitutioR.  Other  eases  in- 
volving the  regulation  of  moving  pictures  are 
collected  in  the  note  to  Mutual  Film  Corp.  v. 
Industrial  Commission  of  Ohio,  reported  ante, 
this  volume,  at  page  296. 


STATE 

V. 

UiPOXNT. 

Vermont  Supreme  Court — October  13,  19J3. 
87  Vt.  US;  S8  AtU  623, 


» 

Bnrslary    —    Breaklae    and    Entry    — 
Opening  F»rtly  Opened  Door. 

One  who  finds  the  door  of  a  freight  car 
partly  open  and  pushes  it  further  open  in 
order  to  effect  an  entry  for  the  purpose  of 
committing  larceny  therein  commits  a  "break- 
ing** which  is  sufficient  to  support  a  eh»rge 


of  burglary,  since  the  l»reaking  js  the  re- 
moval of  an  obstruction  which,  if  left  as 
jfound,  would  prevent  an  entrance,  and  the 
fact  that  a  portion  of  the  space  needed  for 
tho  entrance  is  already  c^n  will  not  relieve 
the  defendant  from  the  penalty. 
{See  note  at  end  of  this  case.] 

Trial    —    Snfioionoy    of    EKooptlom    to 
Gharso. 

Where  one  accused  of  crime  submits  23 
requests  for  charges,  some  o^  which  are  com- 
plied with,  and  excepts  to  the  refusal  to 
charge  in  accordance  with  each  request  and 
to  the  charge  as  given  on  the  subject-matter 
of  each  request,  the  exception  is  too  general. 

Same. 

An  exception  to  a  charge  that  an  intent  to 
steal  may  be  inferred  from  the  larceny  alone 
a^  being  improper  under  the  circumstances 
of  the  case  is  not  sufficient  to  direct  the 
court's  attention  to  a  complaint  that  the 
court  charged  that  the  only  way  the  intent 
can  be  determined  is  from  the  surrounding 
circumstances,  thus  excluding  from  consid- 
eration the  defendant's  testimony  concerning 
his  intent. 

Criminal  I«aw  -^  Ifeoessity  of  Inatmot- 
ins  AS  to  Gircnnuitantial  Eridonoo. 

Where  one  charged  with  burglary  admits 
the  entry  and  the  fm^pe^ifnt  larceny,  but  de- 
nies that  he  intended  to  commit  larceny  at 
the  time  of  the  entry,  it  is  not  necessary 
for  the  coiirt  to  chaiige  that>  in  order  to 
convict  where  the  only  evidence  of  intent  ia 
circumstantial,  the  circumstances  must  be 
such  as  to  exclude  every  reasonable  hypoth- 
esis except  that  of  guilt. 

[See  97  Am.  St.  Rep.  790.] 

.  .  ^^eptions  from  Chittenden  Coonty  Court: 
Taylor,  Judge. 

Criminal  action.  Louis  Lapoint  convicted 
of  btirglary  and  alleges  exceptions.  Tfee  facts 
are  stated  in  the  opinion?    AffirueD. 

Joel  W.  Paffe  and  Ouy  M*  Pf^9^  for  defend- 
ant. 

Theodore  E*  Hopkme  and  Memy  B,  Shaw 
for  state. 

ri16]  MTO80N,  J. — The  respondent  was 
tried  on  an  information  in  two  counts,  the 
first  of  which  charged  burglary  and  the  sec- 
ond larceny;  and  a  conviction  was  had  on 
the  firi^t  count.  Hie  place  entered  was  a 
freight  car,  forming  part  of  a  train  moving 
from  Richmond  to  Waterbury.  The  only 
direct  evidence  as  to  the  breaking  was  that 
of  the  respondent,  who  testified  that  he  and 
his  associate  found  tlie  door  of  the  car  open 
about  an  inch,  and  puslied  it  open  about  half 
way  and  climbed  in.  The  respondent  [117] 
has  raised  by  several  motions  and  exceptions 
the  question  whether  this  was  sufficient  to 
constitute  a  breaking. 
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It  may  be  conceded  at  the  start  that  by  all 
the  earlier  cases,  and  by  the  great  weight  of 
authority  to  the  present  day,  the  further 
opening  of  a  door  left  ajar,  of  a  window 
slightly  raised,  is  not  such  a  breaking  as  is 
essential  to  the  crime  of  burglary.  This  being 
the  situation,  our  examination  of  the  cases 
will  have  reference  mainly  to  the  reasons 
given  for  the  rules  adopted,  and  the  con- 
sistency with  which  the  rules  have  been  ap- 
plied. 

Blackstone  says  that  ''if  a  person  leaves 
his  doors  and  windows  open  it  is  his  own 
folly  and  negligence/'  4,  *226.  This  is  the 
same  as  aaying  that  the  law  wuU  not  under- 
take to  protect  by  its  penalties  a  man  who 
is  not  diligent  to  protect  himself.  But  this 
is  not  the  rule  in  other  branches  of  the 
criminal  law;  and  we  do  not  see  that  the 
fact  that  this  crime  consists  merely  of  an 
entrance  with  intent  to  commit  a  further 
crime  calls  for  any  distinction.  A  man  may 
recklessly  and  unnecesBiMrily  pass  through  a 
group  of  men  excited  to  the  point  of  violence, 
but  if  he  is  assaulted  the  penalty  will  foUoir. 
A  man  may  issue  a  'cftieck  so  carelessly  drawn 
as  to  afford  an  attractive  opportunity  for 
alteration,  but  the  man  who  makes  the  al- 
teration will  be  guilty  of  forgery.  A  woman 
may  associate  with  men  under  circumstances 
of  great  imprudeuce,  but  if  a  criminal  ad- 
vantage is  taken  of  her  situation  the  act  will 
nevertheless  be  rape.  Then  why  should  not 
one  who  is  tempted  to  enter  a  dwelling  with 
felonious  intent  by  seeing  a  door  which  has 
carelessly  been  left  ajar,  be  held  guilty  of 
burglary  ? 

But  let  us  keep  the  discussion  within  the 
limits  of  the  law  of  the  subject.  A  man  may 
have  locks  on  all  his  doors  and  windows,  and 
if  be  closes  the  doors  and  windows  without 
turning  a  lock,  this  b  not  to  be  accounted 
negligence.  But  if  in  addition  to  the  non- 
use  of  his  fastenings  he  leaves  a  window  sash 
slightly  raised,  his  negligence  becomes  k 
shield  to  the  intruder.  This  distinction  evi- 
dently turns  upon,  the  theory,  prominent  in 
both  early,  and  recent  cases,  that  the  mani- 
fest carelessness  of  the  householder  tempts  > 
the  passer-by  to  enter.  It  is  doubtless  true 
that  a  window  partly  raised  or  a  door  stand- 
ing ajar  may  attract  attention  and  be  a 
temptation  to  one  who  might  not  be  dis- 
posed to  try  a  window  or  door  to  see  if  it 
was  unfastened.  But  other  conditions  quite 
as  likely  to  attract  attention  and  [118] 
tempt  the  observer  have  been  held  sufficient 
to  support  the  charge;  for  instance,  a  net- 
work of  twine  covering  a  window  space 
otherwise  open,  or  a  chain  attached  to  the 
outside  of  a  door  and  hooked  over  a  nail. 
Com.  V.  Stephenson,  8  Pick.  (Mass.)  354; 
State  y.  Hecox,  83  Mo.  531.  And  one  court 
has  disagreed  upon  and   left  undecided  the 
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question  of  breaking,  where  the  covering  of 
a  window  opening  was  a  cloth  hanging  from 
two  nails  in  the  top  of  the  window  frame. 
Hunter  v.  Com.  7  Grat.  (Va.)  641,  56  Am. 
Dec.  121. 

The  word  "breaking"  implies  the  use  of 
force,  but  it  is  universally  held  tliat  the 
slightest  force  will  be  sufficient.  It  is  evi- 
dent that  the  question  of  force  has  no  bearing 
upon  the  distinctions  affecting  this  case  as 
they  are  established  by  the  decisions.  The 
mere  lifting  of  a  closed  window  is  a  sufficient 
breaking,  but  the  further  raising  of  a  par- 
tially opened  window  is  not.  The  pushing 
open  of  a  closed  but  unlatched  door  is  a 
sufficient  breaking,  but  the  pushing  back  of 
one  found  standing  ajar  is  not.  And  yet  the 
force  used  in  the  two  cases  of  either  class 
is  of  the  same  character  and  degree,  differing 
only  in  the  continuance  of  the  effort. 

It  is  said  by  way  of  a  general  designation 
that  the  thing  moved  or  displaced  to  permit 
the  entrance  must  be  something  which  is 
relied  upon  as  a  security  against  intrusion 
and  a  means  of  safety  to  person  and  prop- 
erty. The  cases  show  how  little  this  means. 
No  provision  for  safety  is  required  beyond 
what  is  included  in  the  barest  eonstruction 
of  a  building  intended  to  meet  the  require- 
ments of  civilized  life.  The  occupant  may 
rely  upon  substances  and  conditions  which 
are  altogether  wanting  in  real  security, — 
provided  no  opening  whatever  is  left.  The 
requirement,  as  applied  to  the  ordinary 
means  of  entrance,  is  limited  to  measures 
which  are  about  equally  adapted  to  guard 
against  the  entering  of  strangers  bent  on 
crime  and  the  unceremonious  intrusion  of 
friends. 

It  has  always  been  held  that  an  entrance 
through  a  chimney  is  a  breaking.  It  is  said 
that  a  chimney  is  aa  much  closed  as  the 
nature  of  things  will  permit — that  it  is  a 
necessary  opening  and  needs  {>roteetion.  The 
pushing  open  of  a  closed  but  unfastened  tran- 
som, that  swings  horizontally  on  hinges  over 
an  outer  door  of  a  dwelling-house,  is  a  break- 
ing. Timmond  v.  State,  84  Ohio  St.  426,  32 
Am.  Rep.  376.  But  if  it  were  left  to  hang 
slightly  away  from  the  frame  it  would  not 
be  a  breaking  to  push  [119]  it  further, — un- 
less it  were  held  otherwiae  on  the  ground 
that  the  position  of  the  transom  was  such 
that  the  condition  in  which  it  was  left  would 
not  be  likely  to  attract  attention.  In  other 
words,  if  such  a  transom  is  left  in  a  position 
to  serve  in  the  slightest  degree  the  purpose 
for  which  it  was  put  on  hinges,  an  entrance 
by  way  of  it  will  not  be  a  breaking.  If  an 
upper  sash  sustained  only  by  a  pulley  weight 
is  left  in  position,  it  will  entitle  the  house- 
hold to  the  protection  of  the  law.  Hex  v. 
Haines,  R.  k  R.  C.  C.  (Eng.)  451.  But  if  it 
be  left  a  little  lowered,  an  entrance  effected 
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by  pulliog  it  down  will  not  subject  the  in- 
truder, to  the  penalty.  Ab  far  as  the  law 
is  concerned,  the  necessities  of  convenient, 
unobstructed  and  adequate  ventilation  have 
thus  far  yielded  to  the  theories  which  burden 
the  inmate  with  the  duty  of  protecting  the 
outsider  from  temptation.  The  incongruity 
of  this  situation  cannot  well  be  overlooked 
in  a  time  when  the  necessity  of  a  constant 
and  abundant  supply  of  fresh  air  is  so  gen- 
erally recognized. 

Whatever  reasons  may  formerly  have  ex- 
isted for  making  this  distinction,  there  seems 
to  be  none  for  maintaining  it  longer.  The 
offence  consists  in  breaking  and  entering  with 
felonious  intent;  and  the  real  breaking  is  the 
removal  of  the  obstruction  which,  if  left  as 
found,  would  prevent  the  entering.  The  fact 
that  a  quarter  of  an  inch  of  the  space  needed 
to  effect  an  entrance  existed  before  the  in- 
truder commenced  operations  ought  not  to 
relieve  him  from  the  penalty.  Tlie  point  has 
never  before  been  broi^ht  to  decision  in  this 
State.  Th«  only  cases  we  know  of  which  di- 
rectly support  the  view  taken  are  Claiborne 
V.  State,  113  Tcnn.  261,  83  S.  W.  352,  68 
L.R.A.  859,  106  Am.  St.  Rep.  833;  People  v. 
White,  153  Mich.  617,  117  N.  W.  161,  17 
L.R.A.(N.S.)  1102,  15  Ann.  Cas.  927;  State 
V.  Sorenson,  157  la.  534,  138  N.  W.  411. 
Convenient  references  to  the  cases  generally 
will  be  found  in  the  notes  to  People  v.  Rich- 
ards, 2  Am.  St.  Rep.  383;  State  v.  Vierck, 
139  Am.  St.  Rep.  1047. 

The  respondent  submitted  twenty-three  re- 
quests to  charge^  some  of  which  were  com- 
plied with.  He  excepted  to  the  refusal  to 
charge  in  accordance  with  each  request,  and 
to  the  charge  as  given  on  the  subject-matter 
of  each.  The  exception  was  too  general  to 
be  of  avail. 

Complaint  is  made  that  tl^e  court  charged 
that  the  only  way  the  intent  could  be  deter- 
mined was  from  the  surrounding  circum- 
stances, thus  excluding  from  consideration 
the  respondent's  [120]  testimony  regarding 
his  intent.  The  exception  taken  was  to  the 
charge  that  ''an  intent  to  steal  may  be  in- 
ferred from  the  larceny  alone,  as  improper 
under  the  existing  circumstances  of  the  case." 
There  was  nothing  in  this  to  direct  the 
court's  attention  to  the  point  now  argued. 

It  is  claimed  that  the  court  misstated  the 
testimony  as  to  the  door  being  closed  when 
the  train  left  St.  Albans,  and  as  to  its  being 
closed  until  after  the  car  was  looked  over  at 
Bolton,  and  in  saying  that  the  respondent's 
evidence  tended  to  show  that  Bolton  was  the 
place  where  thf?  car  was  broken  into.  The 
first  statement  was  incorrect  but  harmless; 
the  second  was  justified  by  the  testimony  of 
the  conductor;  and  no  exception  was  taken 
covering  the  third. 

The  court  charged  fully  on  the  subject  of 
reasonable  doubt  as  applied  to  the  element 


of  intent.  The  respondent  excepted  to  the 
failure  to  charge  that  in  order  to  convict 
where  the  only  evidence  of  intent  is  circum- 
stantial, the  circumstances  must  be  such  as 
to  exclude  every  reasonable  hypothesis  con* 
sistent  with  the  respondent's  innocence.  Th« 
respondent's  testimony  negatived  the  exist- 
ence of  an  intent  to  steal  at  the  time  of 
entering.  The  evidence  of  felonious  intent 
adduced  by  tlie  State,  unless  of  confessions 
by  the  respondent,  is  necessarily  circumstan- 
tial. It  has  not  yet  been  held  in  this  State 
that  the  failure  to  give  the  above  instruction 
where  the  evidence  is  wholly  circumstantial, 
is  error;  and  it  certainly  ought  not  to  be  so 
held  in  respect  to  burglarious  intent,  where 
the  respondent  has  testified  to  the  entering 
and  to  a  subsequent  larceny,  and  has  also 
testified  regarding  his  intent. 

Judgment  that  there  is  no  error  and  that 
the  respondetit  take  nothing  by  his  excep- 
tions. 

HOTB. 

Bvxi^avy  hj  Opeai«Cf  Bmttolentlr  !• 
Gain  IButvmnio^  Door  or  Wlndow 
Parily  Open. 

This  note  reviews  the  recent  cases  dis- 
cussing burglary  by  opening,  sufficiently  to 
gain  an  entrance,  a  door  or  window  partly 
open.  The  earlier  cases  are  collected  in  the 
notes  to  People  v.  White,  15  Ann.  Cas.  929; 
SUte  V.  Vierck,  139  Am.  St.  Rep.  1047. 

The  recent  cases  adhere  to  the  view  that 
to  push  open  a  door  or  window,  partly  open, 
sufficiently  to  gain  an  entrance  constitutes  a 
breaking  within  a  statute  defining  burglary. 
State  V.  Sorenson,  157  la.  534,  188  N.  W. 
411;  Goins  v.  State,  90  Ohio  St.  176,  107 
K.  E.  335,  L.R.A.1915D  241.  And  see  the  re- 
ported case.  See  also  P^ple  v.  Kaiser,  150 
App.  Div.  541,  135  N.  Y.  S.  274,  order  af- 
firmed 206  N.  Y.  46,  99  N.  E.  195.  Martin 
v.  State,  1  Tex.  App.  625.  Compare  Rex  v. 
Burns,  36  Nova  Scotia  257.  Thus  in  State 
y.  Sorenson,  157  la.  634,  138  N.  W.  411,  it 
appeared  that  the  defendant  pushed  in  a  loose 
sliding  door  to  an  extent  that  enabled  him  to 
crowd  into  a  storehouse  through  the  opening 
thus  made.  Instructions  were  asked  and 
refused  to  the  effect  that  "if  the  door  were 
'partly  open,'  a  pushing  of  the  same  further 
open  could  not  constitute  a  breaking."  In 
upholding  the  ruling,  Evans,  J.  said :  "There 
is  a  conflict  in  the  authorities  on  this  ques- 
tion. Tlie  numerical  majority  of  the  cases 
favor  the  contention  of  the  defendant  to  the 
effect  that,  if  a  door  be  partly  open,  it  is 
not  a  'breaking'  to  push  the  same  further 
open.  Indeed,  th^  older  cases  were  practical' 
ly  unanimous  to  this  effect.  ...  In  the 
later  cases  some  of  the  courts  have  repudiated 
this  rule  as  being  unreasonable  and  illogical. 
•     .     .    The  majority  of  this  court  are  die- 
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posed,  to  leiloW  ihd  kud  tof  .ihe  last  citied 
cases,  and  to  hold  thatjif  a  dooir  be  so  nearly 
closed    tliat    the    acciried    bouid    not    caiter 
through    the   opening  -without   pushing   the 
door  further   open,  then   such   pushing  will 
coBstitute  a  'breaking^  within  the  meanihg 
of  the  law.    The  diinoTity,  iaiclttdingi  Justice 
Weaver  and  the  writer  hereof ^  are-  dit^osed- 
to  coneede  the  loree  of  logic  Tin  the^Aialority 
view.    In  riew,  however,  of  th^  great  weight 
of  previous -authority  t^  the  -contrary/  thcy^ 
thiak  that  the'preednt  holdings  eavors  some^ 
what  of  the  ex  poit  £aotor  it  hae  always  been 
in  the  power  of  :the-  legislature  to  ^t^pt  a 
definition  of  freaking'   in  accord  'With  the 
present  holding,- but  it. has  noit  done  so.    lu 
flection  4701  it  ^d  provide  that  an' sentry 
without  horeaking  ehoUld  be  punishSfble  where 
8och  entry  was  in  the  nighttime,  and^th0:build'- 
ing  a  dwelling 'house.'    In  all  other  TCspeetS' 
the  definition  of  burglary  it  left  te  judicial 
decision.     In   view  of  the  vniform  judicial' 
definition,  so  long  followed  by  the  courts  and 
acquiesced  in  by  legislatures, 'it  is  the  minfyr*- 
it  J  view  that  an  innovation  ouj^t-aot  to  be< 
lightly  adopted."     So  in  Goins  v.  Stdte,  90 
Ohio  St.  176,  107  Ni  E..S35,..L.R«A.1915D  ^41, 
the  oourt-  aflfinned  a  conviction^  of  burglapry 
for  maliciously   and   forcibly   breaking   intor* 
and   entering  a   certain   chicken   house  and. 
stealing  chickens  therefrsn.     ISie  •  Ibllbwing 
were  the  facts:     *^The  only  means  of  ingress' 
to  and  egress  from  th^  chicken  house  was 
through  a  doorway  of  brdrnary  size.    On'  thb' 
evening  before  the  chickens  were  stolen  the 
door  of  the  'Ohlcken  house,  which  was  hung 
upon  hinges,' was  op^n  about  fifteen  or  eight- 
een inch^^  being  held  open  by  meansi  q4  a 
fence  post  placed  on  one  side  th^eof  and  a* 
brick  on  th^  other  side.     The  owner  of  the 
property,  Mary  Linton,  testified  that  thfe  dd^P 
had  been  propped  open  in  that  way,  'jvlst  bo' 
that  the  x^hvekens  and  myself  eould  pass  in' 
and  ouft.'    dhe  stated  that  the: door  was  not 
open  wide  enough  tc  permit  h^r  to  walk  iik — 
flhe  Hiad  to  take  hold  of  the  edge  of  the  door 
and  then  pull  around  the  eorner.'    It  appears 
froin  the  evidence  that 'the  morning  aft^r  the 
chickens  were  stolen  the  door  was  ftoth  one- 
half  to  two-thirds  open,  and  the  fence  post 
and  brick  were  moved'  otit  of  place."     The 
court  said:    *'if  the  door  of  the  chicken  house 
was  further  opened,  in  order  to  make  the 
opening  sufficiently  wide  to  admit  the  plain- 
tiffs in  error  (bnd  this  was  a  question  for  the 
jury)  unquestionably  some  force  was  required, 
and,  however  slight  it  may  have  be^tfj-ifwas 
all  that  was  required  to  consfJitute  a' 'forcible 
breaking'  under  the  statute,  and,  taken  with 
the  other  facts  establi8hed,<  Made  a  ^as^  of 
hurglaiV."    'in   PViot)le'  v:  Kaiser,   150   App. 
Div.  541,  135  N:  Y.  S.  274, 'or«^  dfflrmed  20e 
N.  Y.  46,  99^  N.  E.  195;  wherehi  k  appeared 
that   the  d^feiidant  gained  "^dniisslon   to   a 
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dwelling  house  through  an  open  basement 
gate,  an  uncovered  hoistway  and  a  cellar  door 
partly  open,  the  court  Said  that  "the  manner 
in  which  he  entered  the  house  meets  the  stat- 
utory  definition  of  breaking."  Likewise  in 
Martin  v.  State,  1  Tex.  App..  525,  the  court  by 
way  of  dictum  ^aid :  '"Under  our  statute  the 
entry  into  the  house  at  night  includes  every 
ki^d«  oi,  jsntry  tbut  g^e:  .by  the  'free  consent  of 
the  occupant,  or  of  ope  author taed'  to  give 
consent,  and  ^t  is  not  necessary  that  th^re 
should  be  any  actual  breaking  when  the  entry 
is  inade  at  night.  In  this  state,  whenever 
any  force  is  applied,  evfen  if  it  be  the  pushing 
wider  a  partly -open  door,  or  pushing  up  a 
window  partly  .raised^  ^  as  to  auab)e  the  per- 
son to  enter  the  hofise  withput  the  Iree  con* 
sent  of  the  occupant,  or  of  one  authori^d,to 
g^ve  .consent,  with  the  in^nt  to  steal  the 
property  of  another  ^  from  said  house,  the 
party  so  •  entering  said  house .  is  guilty  of 
burglary."  • 

iHew^ver,  in^ex-  v.  ^urns,  99  Kova  Seoti'a 
257,  wherein  it  appeared  that  the  a<fcused 
entered  a  dwelling  house  either  byiift'iiig  One 
window  which  was  open  a  few  inches  and 
restipg  on  a  can,  or  through  another  window 
which  was  closed  ai^d  locked,  the  trial  judge 
instructed  the  jury  that  his  entry  eitlier  way 
constituted  a  burglarious  breaking  and  entry. 
The  appellate  court  said :  •  "Clearly  he  did 
not  commit  the  crime  charged  if  he  'entered 
by  the  porch  window  pfartly  open.'  It  ivas 
not  proved  by  which  window  he  entered.  It 
was  absolutely  necessary  to  prove  that  he 
effected  an  entrance  through  the  closed  win- 
dow. The  jury  were  led  to  believe  that  an 
entrance  by  either  would  be  sufficient.  It  is, 
thetefbre,  quite  evident  that  he  may  have 
been  convicted  of  a  crime  which  he  did  not 
commit.  It  was  left  open  to  the  jury  to  do 
sOj  and  the  conviction  cannot  be  upheld." 
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FiwcliBSS  of  Fact  —  Oeneral  GovolusioiL 


.  Where, ,  in  an  action  on  a  note  for  money 
loaned, .  the  evidence  without  dispute  showed 
that  the  transaction  was  effected  through 
agents  of  both  parties,  and  plaintiff  contended 
at  tii6  trial  that  she  did  not  enter  into  a 
corrupt  and  usurious  agreement,  as  claiUied 
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by  defendant,  knew  nothing  abont  it,  re- 
ceived none  of  the  fruits  thereof,  and  never 
ratified  the  tranflactlon,  ^,  finding  that  the 
agreement  was  entered  into  "between  plaintiff 
and  defendant''  is  not  a  finding  of  fact  but 
a  conclusion  of  law  and  improper;  it  beiing 
the  duty  of  the  court  to  ^ecifically  find  the 
facts  with  i^^ard  to  the  matters  and  then 
draw  his  conclusion  from  the  facts  found. 

Usury  -^  Contraot  of  AgeBt  r-  RetpoB"* 
sibiUty  of  FrlseipaL 

Where  money  is  left  by  a  (principal  with 
an  agent  to  be  loaned,  aind  the  agent  takes 
usury,  but  without  the  knowledge  of  the, prin- 
cipal or  her  receiving  any  fruits  of  the  trans- 
action, the  principal  is  not  chargeable  witii 
the  effects  of  the  agent's  misconduct. 

[See  note  at  end  of  this  ciise.] 

Wl&at    Is    UsnHotLs    Rate    —    Monthly 
Interest. 

Under  the  statute  permitting  any  rat^  of 
interest  not  exoeeding  12  per  cent,  per  annum,^ 
a  note  calling  for  interest  at  the  rate  of  1 
per  cent,  per  month  is  not  usurious.     • 

Proof  of  Uffary  —  Clear  Proof  Essen- 
tlal«- 

.,  Under  the  usury  statute,  providing,  that, 
whenever  it  shall  saitisfactprily  appear  by 
admission  of  the  party  or  by  proof  that  any 
bond,  bill, '  et<i.,'  has  been  iakeii  or'  received 
in  viotation  of  the  provisions  of  the  act, 
then,  and  not  otherwise,  shall  the  lender  for- 
feit the  whole  sura  expressed  in  the  contract 
to  the  borrower,  a  forfeiture  for  Usury,  will 
'  not  be  declared  except  on  evidence  clear  and 
convincing  that  the  lender  participated  ip.  or 

benefited  by  the  transaction. 

"       •  .''"'■■ 

Appeal  from  District  Court,  Salt  l^ake, 
county:     Looftboubow,   Judge.     .     ,,. 

,.  .  ■   .      '    •  •       . 
Action  on  promissory  note.    Carrie, Brown, 

plaintiff,  and  Sarah  M.  t^ohpson^  defendftnt. 
Judgment  for  defendants  Plaintiff  appeals. 
The  facts  are  stated  in  the  opiniqn*  ^  Re- 
versed. 

Allen  T.  Sanford.  tar. jippeWunt, 
Adam  Duncan  for  appellee. 

[2]  Frick,  J. — ^Ms  wa#  an  action  to  re- 
cover upon  a  promissory  note  given  for  $350. 
The  only  defense  interposed  is  usury.  A 
trial  to  the  court 'V^sruft^' in  findings  and 
judgment  for  defendant,  and  the  plaintiff 
appeals.        '  •  .  >  ' 

The  interest  specified  in  the  note  did  not 
exceed  the  rate  perntitted  by  our  statute,  and 
hence  the  defendant  undertook  to  prove 
usury  by  parol  evidence.  We  have  carefully 
gone  ovet  and  exaknlned  all'  df  %he  -evidMc^ 
that  was  produced  at  the  trial,  and  ^hlch 
was  certified  vtp  by  the  trial  court' ih  ap- 
pellant's ^ill  of  exceptions.  The  material 
evidence  produced  by  both,  parties  is  .sub- 
stantially as  follows :  Some  time .  [3]  in 
1010  Mrs.  Mansfield,  the  moth^  of  respond^ 


ent,  applied  to  one  Adolpb  liocbwits  to  ob- 
tain  a  loan  ol  $250  or  $800  which  she  said 
she  needed  immediately  to  pay  certain  mate- 
rialmeA  ior  material  which  tlnqr-  had  furnished 
anid  were  furpishing.for  a  new  dwelling  house 
she  was  then  building.     In  this  connection 
she  teitided  that  she  went  to  Mr.  .Lochwitz 
and   asked   himi  for   the   money,  and    after 
telling  him  that  ahfl  oould  secure. its   pay- 
ment by  a  ebattcrtmortgage  upon  her  daugh- 
ter's (respondent'c^  property  he  said  that  he 
would  see  what  h^  eould  do  for  her  by  way 
of  obtaining  the  Honey -and  that  be <  advised 
her   that  4hc   uofiidM   at    least  -  $SdO ;    that 
"Within  a  day  or  two  th«rtolter  she  saw  him 
afijain  and  he  told  her  that  the.  could  let  her 
have  the  money  but  that  Ae  would'  have  to 
pay  fifty  fdoUais  ifor'  iftfor  ninetjr  days;  that 
pursuant  to  this*  arrangement  she,  at  his  re- 
quest went  to  the  office  of 'Mr.  Sanlord,  aa 
attorney  at  law,  io  ha<re  the  necessary  papers 
dmwh' to.  evideace.  the   loan  •  and   there    to 
obtain  the  moneys  that  she  met  Mr.  Sanford 
and' Mr.  Jiochwit^at.  tte  office  of  the  former 
and  he  prepared  th«i  papers  and  she  signed 
them   by   signing  her   daughter's  name,    by 
herself,  as  attorney,  in  faist;  that  after  the 
papers  were  aigtued  Mr.  Sahford  counted  out 
$300,    platung   the  c  same    in   three   separate 
parcels,  and .  also  .icounted  out  an  additional 
fifty  doillars  and  plaecfd  it  in  a  separate  pared 
andshov^  th«  m^ole  amoiint  aoross  the  office 
desk  toward  her;  that  she  .was  aho^t  to  take 
the  money,  when  tiMr.;Ix>chwitE  said  that  the 
interest  and  expen«ea  for ,  df awing  :the  papers 
should  be.  d^^dAicted  firoin  the  amount.  -  After 
this  the  witness''  memory  ia  not  cleaK  with 
respect,  to  just  how  thei  transaction  ^terminat- 
ed.   Mn  Sanford,  however,  testified  that  he 
obtained    the   $350    fipm    hi8,,steaiographer» 
wUh  whom  Mr*  <  Loch  wits  thud  ii^t.  it,-  and 
that  he  counted  all  of  it  and  shoved  it  across 
the  desk  to  Mrs.  Mansfield  whea  ,Mr.  JLoch- 
witz   spoke  .up  4nd  Ba|d   that. the   interest 
called  for  in  thp  note*  to  .wity.one  per  cent, 
a  month,  should, be  taken  out  o$  the  amount, 
and  further  that  one-half  el  thfi  expenses  for 
drawing  the  p84>^s  should  algo  be.  deducted 
therefrom^     ^e  accordingly .  asked  Mr.   San- 
ford what  the  expenses  were  and   waa    in- 
formed that. thfo^ « would  be  five  £4]  dollars. 
Mr.  Saaiord  then  sought  to,  take  the  amount 
of  the  interest^  namely,  $10.50,  and  his  ex- 
penses, five  dollar^  out  of  the.  $350,  but  oould 
not  do  so  bepf^u/»e  .he  could  .not  make   the 
change,  .correctly.  ,  Mr*  Loch  witz   then    paid 
Mr.  l^nfo)r4:  Uie  portjion  of  the  expenses  Mrs. 
Mansfield  wa4  to  pay  and  immediately  left 
the  office  to  go<  with  her  tfothe  bank  where 
she  wanted ',to  4<^ppi^it  the.  money  so  that  she 
could  check  .4mfamt  /  it,  wb^re  she  said   she 
would  repay  him  her  share  of  the  expenses. 
Aa  tp  wjiat  ha^^pei^eci.i^t  the  bank^  the  witneases 
are  greatly,  at.  variance,  hut,  in  view  of  the 


BSOWN  ▼.  JQBNSOir. 

^  Utah  1. 


323 


conclusions  readied,  the  precise  nature  <A  the< 
trtnsactibn    there    is    not*  material.'     Mrs. 
Mansfield,  howerrer,  asserts  that 'Mr.  Loob- 
wltz  took  the  Tirbole  fifty  dollars  lor  interest, 
while  he  insists  that  all  he  took  was  $10^ 
and  one-half  of  the  expensea,  and  that  Mrs. 
Mansfield  gave   hiln   thirty -seven  dollars  as 
compensation  for  his  efforts  tin  obtaining  the 
money  in  question  and  to  further  assist  her- 
to  obtain  a  loan  upon  her  liouBa  she  was  then 
building.     He  says  that  thia  came  about  in 
this  way:     When  Mrs.  Mansfield  asked  him 
for  the  money  in  question  he  asiced  h^r  what 
means  she  had  to  Vepaytlie  loan  if  made; 
that  she  said  «he  wanted  to  secure  ^$1,200 
by  mortgaging  her  bouse,-  and  if  she  could 
do  80  she  could  repay  the  loan  from  faim  out 
of  that.      After    cofisidering ''her-  wants   as 
detailed  by  her,  he  told  her  that  •  she  had 
better  make  a  loan  of  $1,600,  aikd-that  in 
consideration  of  the: fifty  doUarS'i^  offered 
to  paj  him  he  would  assist  her  to  obtain  the 
loan  f^om  sotoie  real  estate*  men  with  wihom 
he  was  acquainted.     I^e'  disputes  the  latter 
statement  and  insists  that  the  fil^'  dollars 
^as  asked  as  a  compensation  for  the  use  of 
the  money  in  question.    The  evidence  is  With* 
out  contradiction   that'  the  money   in  q\ies- 
tion  belonged  to  the  appellant,  who  ie  a  niece 
of  ;Mr.  Ii0chwit2,  and  at  the  time- the  loaa 
was  made  lived  aiid  stilt  Itres  in  €an  Fran-* 
Cisco;  that  some  time  prior  to  :the  transac* 
tion    in    question  'She    had    lived    at    Price, 
Utah,   and    from    there  'dame   to   Salt   Lake 
City  for  surgica)  treatment;  that  af<?er  she 
was  operated  upon  and  was  about  to  leave 
Salt  Lake  City  foir   San   Franoiaco  bhe  had 
more  money  than   she  needed  and  she  gave 
^00  to  her  [&]  uncle,  Mr.  Ixxjhwitz,  telling 
bim  to  use-it  or  do  with  it  as  he  thought 
best,  and  when  she'  needed  it  he  oould  upon 
request  return  it'  to  'her.    Mr;  Lochwitz  states 
that  after  he  had  tried  in  vain  for  a  number 
of  days  to  obtain  the  money  for  Mrs.  Mans- 
field,  and   after   she   had  ^offered   him   fifty 
dollars    as    compensation    to    obtain    it,    he 
finally  let  her  have  $$50  of  the  $400  afore- 
said and  took  a  chattel  mortgage  as  security ; 
that   his  niece  had   no   knowledge  whatever 
that  he  was  a'bout  to  make  or  that  he  had 
made  the  loan  until  aft^rWard«,  when  ho  ad- 
vised her  of  the  fact  and  'asked  her  to  execute 
a  power  of  attorney  to  him  so  that  he  might 
do  everything  that  might  be  required  of  him 
in  colfecting  the  money?  "that  eh*  did  not 
know  anything  about-  the  at^rangemeftts  be* 
iween  him  and  Mrs.  Mansfield- res'fJeetlng  the 
interest,  commission,  or  bonus   (whatever  it 
may  be  called),  and*  never  obtained  any  part 
or  share  of  the  same;  that  no  arrangement  or 
understanding '6f  any  "kind  was  ever- had  df 
talked   of  between  him  and  his'-'nieice  about 
the  making  of  this  or   attiy  other  k>an,  or 
about  his  sei*vke^- in  case  he  made '  a  loan, 


and  that  his  niece  furnished  the  entire  $3$0. 
Respondent  introduced  the  aforesaid  power 
of.  attorney  in  evidence,  which  was  dated  and 
was  executed  some  time  after  the  note  in 
question  was  made  and  delivered.  It  is  not 
necessary  to  detail  the  evidence  further. 

The  ovXj  findings  of  fact  made  by  the  court, 
excepii  the  formal  ones,  are  as  follows: 

''That  the  said  nette  and  mortgage  were 
made  and  delivered  to  the  plaintiff  upon  an 
agreement  between  the  plaintiff  and  defend- 
ant that  the  defendant  should  pay  to  plain- 
tiff, and  that  the  phiintiff  should  take,  re- 
ceive, reserve,  and  secure  to  herself  for  the 
loan  of  the  principal  sum  therdn  mentioned, 
a  greater  sum.  .than  at  tiie  rate  Qf  twelve  per 
centum  per  annum  upon  said  prinoipal  sunii, 
to  wit,  at  the  rate  of  o9e  per  cei^t;  per  month 
from  date  of  said  note,  as  provided  thereiUi 
and  in  addition  thereto  th^s  sum  ol  thirty- 
four  dollars;  and,  in  addition  toithe  said 
interest  ao  re^rved  by  the  said  noie  at  the 
rate  of  1  per:  cent,  per-  month  from  date 
thereof  until  paid>  the.defeo4a^  at  t,^e  time 
of  the  execution  and  delivered  thereof  .paid 
to  the  plaintiff^  and  the.  plaintiff  took  and 
received  [6l]  in  pursuance  of  said  agreement, 
the  said  further. sum  of  $34  as-  additional 
interest  or  compenaation  lor.  the  loan  pf  the 
said  prinoipal  sum,"  .    i 

Upon  the. foregoing  findings  the  com-t  made 
eokiclusions  of  law  and  entered  judgment  in 
favor  of  respondent  in  which  the.  note  and 
chattel  mortgage  were  canceled  and  appellant 
was  adjudged  to  pay  the  costs  of  the.  action. 
Appellant  complains  that  the  findings  afore- 
said are  not  sustained  by  the  evidence  and 
that  the  court's  conclusions  of  law  and  judg' 
ment  are  contrary  to  law. 

We  think  it  requires  no  extended,  i,f  aJ3^« 
argunient  to  show  that  in  -  view  of .  the  evi- 
dence to  which  we  have  referred  the  BO-oalled 
findings  of  fact  are  merely  a  blending  of.  con- 
clusions of  fact  and  conclusions  of  law  in^ 
terspersed  with  some  ultimate  facts.  The 
finding  that  an  agreement  was  entered  into 
**between  the  plaintiff  and.  defendant?  is,  in 
view  of  the  evidence  a  oonclusion  of  law 
pure  and  simple,  since  the  evidence  is  with- 
out dispute  that  Mr.  Lochwitz  acted  a«  agent 
for  and  on  behalf  of  the.  appellant  and  that 
Mrs.  Manafield  acted  as  sucli  for  and  on  be- 
half of  the  respondent.  In  view,  therefore^ 
that  the  transaction  was.  effected  through 
the  agents-  of  both  parties,  and  sinee  a|>pel* 
lant  contended,  at  the  trial  and  now  con- 
tends that  she  did  not  .enter  into  a  corrupt 
and  usurious  agreea&ent,  knew  nothing  about 
lt,<  and  neither  received  any  of  the  fruits 
thereof  nor  ratified  the  transaction,  thei^^ourt 
should  have  epeoiftcally  f.oukid  the  facts  with 
regard  to  those  .matters  and  should  hav^ 
made  his  conclusions  of  law  from  the  facfti 
found.  f '        .  «. 
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There  is  not  the  slightest  eridenee  tn  this 
record  froM  which  any  inference  cAn  legiti- 
mately be  deduced  thftt  the  appellant  tm*- 
thori7.ed  her  uncl^'  to  enter  into  a  usurious 
contract  unless  such  inference'  is  perittisSiblQ' 
from  the  mefe  fact  that  bhe  left*  the '  money 
with  him  under  the  conditions  herelnbefdre 
detailed  and  from  the  execution  of  the  ^ower* 
of'  attorney  ta  him  After  the  loan  was  made. 
Nor  Is  there  any  evidence  -of  ratification,  nor 
that  she  knowingly  received  or  retained  any 
of  the  fruits  *  of  the '  illegal  transaction,  nor. 
that  she  red*ived  anything  forbidden  [7]  by 
law.  We  think  the  great  weight  of  aa< 
thority  is  to  the  effect  that  the  facts  hi  this 
case  are  cl^rly  insufficient  to  justify  the 
inferende'  at>ove  referred  tO;  We  shall  r^fer 
to  some'ol  th&  cases  upon  this  point  further 
on  in  this  opinion. 

The  court,  however,  also  fottnd  that  the 
note  in  question  u^on  Its  face  provided  for 
a  higher  rate  of  interest  than  is  pepmitted 
by  our  statute  in  that  it  calls  for  interest, 
at  the'  rate  of  one  per  cent.'  a  month  while 
the  statute  permits  interest  at  a  rate  '*not 
to  exceed  t^^elve  per  cent,  per-  annum."'  If 
this  were  So,  the  finding  is  useless,  since  the 
note  speaks  for  itself.  The  finding  is,  how- 
ever, a  incre  conclusion  of  law,  but  whether 
it  is  called  a  conclusion  or  a  finding  of  fact 
it  canndt  be  sustained  because  there  is  no  evi- 
dence whatever  to  support  it.  Nor  does  the 
language  of  the  note  support  it  if  it  be 
assumed  to  be  a  mere  legal  coitchision.  This 
is  easily  demonstrable.  The  statute  permits 
any  rate  of  interest  not  exceeding  twelve 
per  cent,  per  annum.  •  This  means  a  period 
of  twelve  months,  no  more  no  less.  One  per 
cent,  a  month  is  precisely  twelve  per  cent,  per 
annum,  and  this  is  especially  so  where  the 
loan  is  for  less  than  a  whole  year.  If  the 
interest  reserved  in  the  note  in  question  be 
calculated,  we  find  that  upon  the  $350  it 
amounts  to  $3.50  a  month  and  for  tvi'elve 
months  to  forty-two  dollars.  Interest  at  the 
rate  of  tti*elve  per  cent,  per  annum  would 
amount  to  forty-two  dollars  for  a  year  on 
$350  and  $3.50  for  each  month,  and  for  three 
months  to  $10.50,  just  the  amount  reserved 
in  the  note.  If  it  were  true  that  the  note  on 
its  face  called  for  a  usurious  rate,  then  we 
cannot  see  how  the  appellant  could  escape 
the  consequences  of  a  usurious  contract,  and 
the  judgment  would  be  correct  regardless  of 
tber  findings  of  f act> '  and  there  would  have 
been  no  heed  of  an  extended  opinion  in  this 
case.  We  are,  however,  clearly  of  the  opinion 
that  the  note  upon  its  face  called  for  legal 
interest  hierely,  and  'hence  the  usury  must 
be  established,  if  established  at  all,  from 
facts  ^iunde:  The  question,  therefore,  is, 
Does  the  evidence  in  this  ease  establish  usurry 
in  the  sense  that  it  vitiates  the  note  tuMcv 
our  statute  as  between  appellant  and-  .re* 
spondent?     While    the   courts   with    regard 


to'Vhcn  a  [8]  principal  is  bound  by  the  acts 
of  ah  a^ent  In  entering  into  usurious  con- 
tracts or  transactions  are  seemingly  not  in 
harmony,  yet  from  a  careful  examination  of 
the  cases  it  \dU  .be  found  that  their  divergent 
views  are  more  apparent  than  real. 

•In  Boylston  ▼»  Bain,  90  111.  286,  the  Su- 
preme Gonrt  of  Illtnolis  states  the  law  upon 
the  sabject  thus:* 

^  **lt  the  plaintiir  did  not  authorize  his 
agent  to  cluurge  a  higher  rate  of  intereat  than 
is  given  by  the  statute;  and  if  he  had  no 
knowledge  r  thai  a  higher  rate  was  charged, 
and  did  not  receive  the  interest  paid  in  excess 
of  that  allowed  hyi  statute,  as  stated  in  the 
instruction,'  we  ..perceive  no  ground  upon 
^niiich  the  defense  of  usury  could.be  rested. 
An  unlawful  and  corrupt  intent  is  the  very 
essence  of 'aiiisuriotis  trailsaction,  and  how 
the  plaintiff  could  be  eliarged  with  i^n  intent 
to  violateiihe  la^  if  he  had  no  knowledge  that 
a  usutioils  rate  of  interest  was  charged,  and 
never  received  the  illegal  interest,  as  .de- 
clared in  the  instrucition,  it  is  difficult  to 
unditrstand.'' 

>The  Supreme  Court  of  Iowa  in  Greenfield 
V.  Monaghan,  85  la.  211,  62  N.  W.  193,  in 
the  headnote,  lays  down  the  .following  rule: 

"Where  an  agent,  for  a  person  lending 
money  tipon  a  promissory  note,  charged  the 
borrower  a  rate  of  interest  in  excess  of  that 
allowed  by  law,  retaining  the  difference  be- 
tween the  rate  charged  and  the  legal  rate 
for  his- own  use,  held,  that  the  loan  was  not 
usurious  unless  the  charge  of  illegal  interest 
was  authorized  or  ratified  by  the  principal, 
and  that  upoft  such  is^e  the  burden  of  proof 
was  upon  the  party  charging  usuTy." 

In  CaU  V.  Palmer,  116  U.  S.  102,  6  S.  Ct. 
303,  29  U.  S.  (L.  ed.)  559,  the  Supreme 
Court  of  the  United  States,,  after  reviewing 
the  Iowa  eases'  in  •  connection  with  a  number 
of  others^  says:       ^ 

"These  decisions  seem  .to  be  founded  on 
plain  principles  of  justice  and  right.  For 
when  two  persons  (the  agent  and  the  bor- 
rower) conspire  together  and  for  their  own 
purposes  violate  the  law,  how  can  punish- 
ment for  their  acts  be  justly  imposed  on  the 
innocent  third  party  (the  lender)  ?" 

What  have,  we  in  this  case  except  a  secret 
arrangement  between  Mrs.  Mansfield  and  Mr. 
Lochwits,  the  former  being  anxious  to  ob- 
tain the  money  and  the  latter  desirous  of  re- 
ceiving [ft]  the  bonus  or  a  commission  (call 
it  what  you  will )  from  her  out  of  the  money 
loaned  without  the  knowledge  or  consent  of 
appellant  whose  money  was  loaned?  Why 
should  she  be  made  to  suffer  for  their  act^ 
from  whieh  each  expected  some  benefits  while 
she  could  •  obtain  none  except  the  interest 
allowed  by  law? 

The  editor. in  a  footnote  to  the  case  of 
Newport  Bank  v.  Cook,  60  ^k.  288,  30  8. 
W.  36,  46  Am.  St.  Rep.  197,  29  L.R.A.  761, 
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after  reviewing  niaiiy  of  the  eases,  etates  the 
substance  of  the  decisions  in  the  following 
language;  ;. :    - 

"If  the  person  to  iwhom  a  eommission  or 
bonus  is  paid  is  an  agent  of  the  lender,  the 
question  whether  such  .payment  oan  be  taken 
into  consideration  in  determining  whether 
tiie  transaction  is  usurious  depends  upon 
whether  or  not  the  lender  is  to  profit  div^etly 
or  indirectly  by  the  transaction.  If  he-  does 
not  know  that  a  cpmmisaion  has  been^.or  is 
agreed  to  be,  paid  and  haa  no  notice  of  such 
facta  as  impose  upon  him  the  duty  of  in- 
quiry, and  he  does  not  knowingly  reoeive^-any 
benefit  from  the  commission  or  bonus,  he  cer- 
tainly has  no  usurious,  intents  and,  .having 
neither  usurious,  nor  a  usurious  pro^t*  the 
eases  agree  that  he  is  not  to  he  subjected  to 
the  penalties  of  usury." 

Many  ca«e»  are  cited  as  supporting,  ths 
foregoing  statement  of  the  oditor.; ,         . 

Without  making  further  excerpts  fcom  the 
decisions,  we  refer  to  the  fol low i«gv oases;  all 
of  which  are  in  harmo&y  with  the  cases  re- 
ferred to  and  in  which  many  others  are 
cited:  Esteves  v.  Purdy,  66  N.  Y.  446;  Con- 
over  y.  Van  Mater>  18  N.  J.  £q.  481)  Sogers 
V.  Buckingham,  83  Conn.  •  81 ; .  Frai^^sen  y. 
Hammond,  136  Wis.  239,  116  N.  Xv.  169,  19 
L.R.A.(NJS.)  399,  12»  Am.  St.  I^ep.  1079; 
Silverman  v.  KaU,  120  N.  Y.  6.  790. 

In  the  case  of  Rogers  v.*  Buckingham,  su- 
pra, the  transaction  there  inviolved,  like  the 
one  in  this  oas^,  was  the  only  one  that  had 
been  entered  into  by .  the>  4^nt  for  the  prin- 
cipal, and  the  court,  held  that  a  single  trans- 
action by  an  agent,  where^  «o  arrangement 
existed  between  the  principal  and  suob  agent 
with  regard  to  the.  compensation  h«  should 
receive  or  the  rate  he  should  reserve,  was 
insufficient  to  authoriEe.  [10]  an  inference -or 
presumption  of  fact  .that  the  agent.  w^r.a»- 
thorized  to  exact  usuvy.  •  Xhat  ease  is  fre- 
quently cited  and .  approved  by ,  .the  cAlirts 
upon  the  •  question  of  eataJi>liahipg>  authority 
upon  the  part  of  the  agept  to  bind  the  prin- 
cipai  upon  a  usurious  contract  made  by-  the 
agent. 

.  It  has,  however,  also  been  frequently  held 
tha;t,  where  an  agenfa  enters  into  a  usurious 
contract  with  a  borrower,*  the  lender  under 
certain  circumstances  may  be  hound  by  the 
acta  of  the  agent,  although  the  former  did 
not  know  of  nor  direistly  authorizs  the: par- 
ticular transaction. .  The  rule  in 'this  respect 
is  perhaps  as  well  stated  by  .the' Supreme 
Court  of  Minnesota  as  it  is  anywhenp.in 
the  headnote  to  the  opinion  in  lUrie  case  of 
Hall  V.  Maudlin,  68  Minn.  137,  59  N. .  W. 
985,  49  Am.  St.  Rep.  492,  which  we  quotec . 

"Where  a  money  lender  intrusts  the.  fin- 
tire  .management  el  his' husinesr  to  a  general 
agent,  with  unlimited  authority  *  to  >  cdoduct 
it  according  to  iiis  own  discretion^  and';w«|h 


•the  understanding  that-  he  shall  obtain  the 

.compensation. for  his  services  as  agent,  Irom 
the  borrowers,  in  the  form  of  bonus  or  com- 
missipn^  if  the  agent  exacts  from  a  borrower 
a  bonus  or  commission  .wKich^  together  with 
the  interest  reserved  in  the  contract,  amounts 
•to  more  than  the  maximum  rate  act  interest 
allowed  by  law,  the  transaction  is  usurious." 
:The  following  cases  clearly  support  the 
rule  as  there  stated:     Robinson  v.  Biaker, 

.85  Minn,  242,, 38  l!^.  W.  845,  89  Am.  St.  Rep. 
541;  Payne  v.  Henderson,  106  Ky.  135,  50 
S.  W.  34;  Payne  v.  Newcomb,  100  111.  611, 
39  Am.  Eep.  69;  Fowler  v.  Equitable  Trust 
Co.  141  U.  S.  384,  12  S.  Ct.  1,  35  U.  S.  (L. 
ed.)  786;  Clarke  v.  Havard,  111  Ga.  242,  36 
S.  £.  837,  51  L.R.A.  499;  Whaley  v.  Ameri- 
can, Freehold  Land-i^Iortg.  Co.  74  Fed.  73, 
20  C.  G.  A.  306.  See,  also  cases  cited  in  the 
footnote  to  Newport  Bank  v.  Cook,  60  Ark. 
288,  30  S.  W.  35,  46  Am.  St^  Rep.  198,  199. 

In  addition  to  the  cases  just  cited  there 
are  a  few  in  which  the  principars .  liability 
is  ei^tend^d  .tjo  all  acts  which  were  within  the 
apparent  scope  of  the  agent's  authority.  All 
that  the  courts  in  those  cases  seemed  to  in- 
quire ,into  was  whether  the  agent  had, the 
authority  to.  make  the  loan  and  if  he  had 
the .  principal  was  held  bound  by  the  agent-'s 
acts,  although  the  agent  transcended  the  ex- 
press directions  of  his  principal*. 

[11]  To  thi^  effect  U  an  early  ease  from 

,  Nebraska,  which  jis  referred  to  by  Mr..  Justice 

.  Sullivan  in  Hare  v.  Winterer^  AA  Neb.  551, 
90  N.  W.  544»  In  tl>e  latter  ease  it  is,  how- 
everj  expressly  stated  that  ;it. was ;notn0<)e(B- 
sary  to  go,  and  that  the  court  .did.  nqt  go 
to  that  ;extent  in  a  Uter  easei,  .  Tha.  latf r 

'Nebraska  <Qase  .may  therefore  , be < .classed.. as 

belonging  to  the  second  group  of  pa^s  eit^d 

above.     Another    ease  .  which  .  perhaps   gg^s 

to  extent  of*  the  early  Nebraska. flas^  iS' AtisUn 

.V.  Harrington,  ^8  Vt  130.  -. 

It  is  also  claimed  by  re^opdent  that-  the 
case-  of  Algnur  v.  Gardner,  54  N.  y,  360,  sup- 
ports the  doctrine  laid  down  in  the.  Vermont 
-.case.    It  will  bd  observed  that  the  case  of 

.  Estovez  V.  Purdy,  supra^  to  which  we  have  re- 
fetred,  and  which,  is  a  later  New  York  case, 
squarely  laya  down  the  4oetrine>ot  the  Illinois 

^caae  which  we  haye  quoted  from.  Moreover,  the 
reaaoning  in-  the  opinion  in  l»4r:N.  Y.  is  net 
satisfactory  and  we  have  not  found,  the  ease 
cited  nor  followed  hyv  any  of  the  later  New 
York  or  other  cases,  while  the  caee .  in>  96 
N.  Y.'  has  frequentily.  been  ^oited  and  followed. 
-There,  is  stUl  another,  case  decided  by  the 

.Supreme  Court  ol  Misaouti,  Western  Stora^, 
etc.  Co,  t.  Glasnen,  169  :&^.  38,  j38  S.  W.  917. 
The  decision  in  that  case  is,  however,' eqnare- 
ly  based  upon  a  local  statute  and  'is  there- 

•  fore  not  •  controlling  here.  There  may  he  a 
few  mote  •  sfK^radic'  oases .  which .  follow  the 
rule  'laid  doym  by  .the  y^erauxD^  'court,  but 
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we  haye  not  found  them.  We  desire  to  add 
in  {his  connection  that,  when  all  of  the  ciases 
from  which  we  have  quoted,  and  the  others 
to  which  we  have  referred,  except  th6  ones 
from  Nebraska,  Vermont,  and  Missouri,  and 
possibly  the  one  in  64  N.  Y.,  are  carefully 
examined  and  analyzed,  it  will  be  found  that 
all  of  them  support  the  doctrine  laid  down 
by  the  Supreme  Court  of  Illinois  in  the  case 
of  Boylston  y.  Bain,  supra.  We  are  also 
of  the  opinion  that  the  doctrine  as  there  laid 
down  is  the  correct  one.  The  question  of 
Whether  the  agent  had  authority  to  enter 
into  a  contract  in  violation  of  law  should 
not  be  limited  to  the  mere  formal  inquiry  of 
whether  he  had  the  express  or  implied  au- 
thority to  lend  the  principal's  money.'  While 
that  question,  as  a  matter  of  course,  is  al- 
ViAys  an  [12]  element  and  lies  eLt  the  very 
threshold  of  the  inquiry  where  the  authority 
of  the  agent  is  involved,  yet,  where  the  trans- 
action involves  the  violation  of  a  statute, 
the  inquiry  should  go  farther  and  it  should 
be  ascertained  whether  the  agent  had  the  au- 
tlioritv  to  enter  into  the  contract  which  is 
alleged  to  be  in  violation  of  law.  To  estab- 
lish such  authority  it  need  not  be  shown  that 
the  principal  expressly  conferred  it,  but  it 
mlay  be  shown  in  the  same  manner  as  it 
usually  is  shown  by  proving  the  facts  and 
circumstances  from  which  the  authority  may 
legally  be  inferred  or  implied.  And  in  this 
'regard,  if  it  be  shown  that  there  was  an 
■understanding,  express  or  implied,  between 
the  agent  and  the  principal  whel^eby  the 
former  shtmld  look  to  the  borrower  for  a 
oommission  or  bonus  as  compensation,  or  if 
he  has  made  loans  for  his'princi^l  In  \^hich 
Such  a  course  was  prursued  aud  the  principal 
knew  of  it,  or  approved  of  it;  or  if  there  are 
any  other  facts  or  circumstances  from  which 
authority  may  be  clearly  implied,  it  may 
be  found  to  exist.  In  the  case' at  bar,  as  we 
have  seen,  there  is  nothing  from  which  au- 
thority may  be  deduced  except  the  naked 
facft  that  the  uncle  of  appellant  was  au- 
thorteed  to  exercise  his  best  judgment  in 
making  use  of  the  $400  she  had  left  with  him. 
Aasuming  that  all  that  Mrs.  Mansfield  claims 
is  true,  still  the  question  remains,  What 
-authority  has  the  court  to  declare  appellant's 
-money  forfeited  to  the  respondent?  Certainly 
o«ur  statute  does  not  require  that  under  such 
conditions  the  latter's  money  should  be  for- 
feited to  the  borrower. 
•  The  statute  says  ''virh^ever  it  shall  satis- 
factorily appear  by  the  admission  of  the 
party  or  by  proof  that  any  bond,  bill,  etc., 
.1  has.  been  taken 'or  received  in  viola- 
tion of  the  provisions**  of  the  statutes,  then, 
and  not  otherwise,  shall  the  lender  forfeit 
the  whole  sum  expressed  in  the  contract  to 
the  borrower.  We  held  in  Calmer  Paint,  etc. 
Co.  V.  OleMoti,   4e  Utah  344,   130  Pac.  66, 


that  when  the  plea  of  usury  i^  interposed  and 
forfeitures  are  involved,  and  "especially  such 
as  have  the  effect  of  taking  property  from 
one  and  giving  it  to  another  (the  forfeiture) 
should  be  enforced  only  when  the  proof  is 
clear  and  convincing,  [1^]  if  not  beyond  a 
reasonable  doubt."  We  think  that  this  is 
what  is  contemplated  by  the  language  of  the 
statute  which  is,  when  it  shall  satisfactorily 
appear  by  the  admission '  of  the  party  or 
by  proof  that  the  provisions  thereof  have 
been  violated,  a  forfeiture,  etc.,  shall  be  de- 
clared by  the  court.  If  thiB  means  anything, 
it  means  that  the  proof  showing  a  violation 
of  the  statute  should  be  clear  and  convincing. 
The  proof,  in-order  to  be  -satisfactory, '  can 
be  no  less  than  this. 

'  Entirely  apart;  However,  from  the  terms  of 
our  statute,  the  overwhelming*  weight  of  au- 
thority is  clearly  to  the  effect  that  the  burden 
of  proof  is  up<Mi-  him  who  alleges  usury  and 
that  be  must  establreh  *  it  by  at  least  clear 
and  convincing  evidence  and  not  merely  by 
a  preponderance  thereof.  Webb,  Usury,  sec- 
tion 417;  Yellow  Medi<;ine  County  Bank  v 
Cook,  61  Minn.  462,  63  N.  W.'  1093;  Wood 
V.  Babbitt,  149  Fed.  818;  Conover  v.  Van 
Mater,  supra;  Short  v."  Post,  58  N.  J.  Eq. 
130,  42  Atl.  569.  Tlie  evidence  as  it  now 
stands  is  therefore  clearly  within'  the  rule 
laid  down  in  Vellow  Medicine,  Comty  Bank 
%'.  Co<^,  supra,  and  is*  insufficient  to  support 
tihe  conclusions  Of  law' and  judgment. 

Appellant  further  contends  'that  the  court 
•erred  iii  overruling  her 'motion  to  strike  the 
testimony  of  Mrs.  Mansfield.  This  conten- 
tion is  not  tenable.     While 'Mrs.  Mansfield's 

■testimony,  standing  alone,  was  clearly  in- 
sufficient to  make  out 'a  ease  as  against  the 

-appellant,    jet  the   testimony   was   pTbperly 

•  received  by  the- court."  There  is  a  further 
assignment  that  the  court  erred  in  admitting 
and'  excluding  certain'  eVideffee. 

'We  have  carefully  gone  over  the  court's 
rulings  in  that  regard,  and  we  do  not  find 
any  error*  excepting  in  one  partieuiar  in  con- 
nection with-  the  claim  advaneed  by  appel- 
lant, namely,  Mr.  Lochwitz  claimed  that  he 
was  to  receive  the  fifty  dollars  as  compensa- 
tion for  obtaining  a^  loan  upon  Mrs.  Mans- 
field's house  and  lot  and  for  what  he  had 
done  in  looking  up  persons  who  had  money 
to  lend  before  the  loan  in  question  was  made, 
and  in  connection  with*  the  claim  he  attempt- 
ed to  prove  that  he  had  in  fact'  assi  sited 
Mrs.  Mansfield,  and  he  offered -to  8how  [14] 
just  what  he  had  done  tin  that  respect.    The 

'  eourt  ruled  that  he  could  prove  the  agreement 
between  himself  and  Mrs.  Mansfield,  but  also 
ruled  that  he  could  not  show  what  he  had 
done  after  the  loan  tn  question  was  made. 

'  Where  usury  is  attempted  to  be  proved  by 
parol  evidence   ov  ■  othcnrwise,    it   is   always 

•  proper. foT'  either  party  to  go  into  the  whale 


^  Utah  i. 


887 


trmnsaction  for  the  parpose  of  disdoeiiig  all 
of  the  oircumetaneee  velatliig  thereto.  The 
evidence  offered  by  appellant,  while  somewhat 
remote,  was  neverthelcis  proper  in  view  of  the 
claim  made  by  Mr.  Loehwitz.  The  question  was 
one  of  weight  and  not  of  relevancy.  The  only 
objection  was  tiiarfi  it  wtfs  not  materiid.  It 
clearly  was  material'  and,  as  we  have  seen, 
was  otherwise  proper.  If  this'wteiis  the  only 
error,  we  should  not  reverse  the  judgment^ 
because  it  appears 'from  tiie  reeorti  that  mosit 
of  the  offer  to  which  we  have  refenred  waa 
nevertlielese  before. :<ihe<  oourt^  aa  upon  evOBs- 
examination  M^i  l^foohwitz-.  wfiis  permitted  to 
state  about  all  oi  the  (facts'  in  •  that  regard. 
We  have  only-  mentioned  tha  matter  as  a 
guide  to  the  eourt  in  ea)0e  >a  .reiviai  of  .the 
case  is  had.   ■      ..:../'     '•.:'•'•  r  i 

For  the  reaMns  stated^  the  judgmeat '  is 
reversed,  the  ease  fig  remanded 'iio  the' dia^ 
trict  eourt,  witb  dhrtetione  to  grant  ai.Aew 
trial  and  to  proceediwHfa  the-case^in  aKScord?- 
ance  with  this  opiaikm.  Appe&nt.  to  •  xe* 
cover  coats.  •   i  '••        m«'  .    .. 

McCarty,  C.  J.,  and  Stvaup;  J.,'»  concur^  : ' 


f* 


NOTE. 
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Aet  of  Asout  to  BBiorUas  teto  VmatiamM 
Cotttr»of  aa  Biadiatf  ^RsAtiol^aJkr 

Agent's  Conduct  *  'Not-  Ssiown  <  o^  *  Auth<itized, 

827.        -       ••...,•.     'v-.u    . 

Agent V  Conduct  Knoi^  or  Autborincl:  ."• 
In  Oeneral,     328,    •"  •     - 

AgPRt  'Authtoriaed  tb  iKfok  to  Borrowef 

>  for  Compensatibnj' 389.  • 
Agent's    Usurious  ^Odmmiasion    Divide^ 
with    IVittdpal,   idSCl.  •<    '.I'     >.^ 
Genei-al ! Agents  381:        >:■.-        • ...  »  '^I'*    f- 
Rule  in  Nebi'aidiH,    0^1. 
Ride  in  WiMhlngton,  332..  ^  < 


•  if- 


■  in 


I      t. 


Agent's  Conduct  Not  Kii&um  or 
iAuth&PlBeA' 


>  u 


»u 


It  le  the  prevaiKng^  docftvine  that^ii  prinoir 
pal  is  not  liable  fotj  a .  usurious  lagreementr  jpf 
his  agent  which  lA  ehtered.  into  witl^out  the 
knowledge,  or  eonaent  rof  the  principal,  and 
under  circumatances  whicH  do.iaot  impute 
knowledge,  to  the  iprino)|>al.  . . 

United  iSiate*.— CaU.v.  PaUlker,  116  U,  S. 
98,  6  S.  Ctv  SQdv  29  U.S.  <L.  ed-)  &£t9,  of- 
firming  7  Fed«  737,  2  McCrary  ^22.  See  also 
Dryfus  v.  Burnes,  53  Fed.  410;  Wi^ley  v. 
American  Freehold  Land-Mortg.  Co.  74  Fed. 
73,20,C,.9fA,  3O0.,,,  .    ,,., 

Alabama. — Compare  Pearson  v.  Bailey,  23 
Ala,  537.  :       ! 

Arkanstu. — Short  v.  Pullen,  63  Ark.  385, 
38  8.  W.  1118;  Sherwood  f.  Haney,  63  Ark, 


249,  38  8.  W.  15;  Sherwood  v.  Swift,  64  Ark. 
6^,  43  3.  W.  507  mem.. 

District'  of  Columbia. — See  Biehards  v. 
BippuB,  18  App.  Cas.  293. 
•  Georgia. — Boardman  v.  Taylor,  66  Qa.  638 ; 
McLean  v.  Camak,  97  Ga.  804,  25  S.  E.  493; 
Wacaeie  v.  Radford,  142  G<i.  113,  82  S.  E. 
442.  See  also  McCall  v,  Herrin,  118  Ga. 
522,  45  S.  E.  442. 

/{^tnoM.-^Bolyston  v.  Bain,  90  111.  283; 
Cox  V.  Masaaehusette  Mut.  L.  Ins.  Co.  113 
lil.  382;  Chicago  Fire  Proofing  Co.  v.  Park 
Nat.  Bank,  145  111.  481,  32  N.  £.  534,  af- 
firming 44  111.  App.  1150;  Gantser  v.  Schmeltz, 
X07..  lU.  App.  641,  modified  Gantzer  v. 
8ehmelte,.9ai6  111.  560,  69  N.  JS.  584. 

•/Qtra<--<^okey  v.  .Knapp,  44  la;  32;  Brig- 
ham  V.  Myers,  51  la.  397,  1  N.  W.  61 3»  33 
Am.  St.  Rep,.  140;  AmmQrmaa..v.  Ross,  84 
Ia,f  359,  51  N.  W;  6;  Greenfield  v.  Managh€m» 
85  la.  211^  52  ;^^.  W.  133;  Ri/ohards  v.  Purdy» 
90<  Xa.  502,  58  JH^  W.  886»  48  Am.  St.  Rep. 
458*i" 

Kamtktsr^lAiek  Vv  Smith,  71  Kan.  550,  81 
PaQ..a73. 

•Minneaot^. — Jordan  v.  Humphrey,  31 
Minn.  4i96»a8;  N.  W.  45Q;  Mackey  v.  Wrink- 
let,  35  ,Mian.  513,  29  N.  W.  337 ;  Bcainard 
V.  ProQty^  6^  Mian.  343,  69  N.  W,  3.;  Babcock 
V.  M«rfcay,  .69  Mimi.  199,.  7,1  N.  W.  913; 
CommoBwealth  '  Title  iJJas.  etc^  Co.  v.  Dakko^ 
89  Minn.  381^.4^4  N>  W.  1088.  See,  also 
Bovee  v«  ButteffS)  92;  Mm.  U9»  99  N.  W. 
641.  Compofia  Robinson  Vv  JBlaHer*  85  Minn. 
242,  88.  Nv  W.  845.  89r  Am,  St*  Bep.  54;,     . 

2ieto  /er«ey.^— Muir  v..  l^ewa^rk  Sav,  Inat. 
26  K.  J.  Sq.  537 ; .  ManoAng  v.  Young,  28  N, 
J.  £4.-.568$  Forbea  v.  Baai^yib  31  N..J.  £q. 
381^  Coudenti  V.  Flagg,  31  ^N.;  J.  £q.  394; 

Nacbols  V.  Osbom,'  4;k  N'.  ;4r*tiJEq,,92,v3  A^^- 
155;.  Laae  v;  Wofyiiiagfcoa  L,  lai*.  Co.  46  K 
#.:Eq»  ai6,  i«;Atl,..61*. 
' '  New  Y^rh. — Condit  m^  3atdwjln<  .-21  N.  ,Y. 
249,1 78  Am.  Dee.  137;  ?eU. v.  JMy»  32  N.  Y. 
IM/' foUo^u>vng  Ceiidit;  v.  Baldwiin.  supra; 
Bateved' V.  PUfdjTr  66  >N.  Y.-  446,  r^persmg  6 
fiun  .46;  ' Guardian tMut.  L.  Ins4  Co.  v..  Ka- 
8ha.w,  66  N.  Y,.544;  Van  Wyck  v.  Wattets, 
»1  N:  Y:  352»  affwwmg  Van  Wyck  v.  Watters, 
16  Hun  209;  I>hillip8  v.  Ma^kiellar,  92  N.  Y. 
84$  Stillman '¥<  :^orthjup,  1,09  N.  Y.  473,  17 
N.  JL  379}!,FlaAligaa  y.  Shaw,  1^74  N.  Y.  ^30, 
66  N.  E..  1198s:  aikrmi/n^  7.4  App.  Div.  508, 
77.N.  Y.  S.  1070;  aniffen  v.  Kpechling..45 
Super.  Qt;  61,  (tff^rm^  84  N.  Y,  677  (  Lee  v. 
Chadsey,  3  AbK  App.  Dec.  43  S  North  v. 
Sergeant,  33  Barb;  350;. . Fellows  .v.  Connnia- 
fioners^.  eta.  36  BArb...655i  Moove  v.  9<^rt, 
|i»H«n.e27;  Ditmara  v,  Saekett,  92  Hun  381, 
.36  N.  Y.,  S;<fi90;  Cowenhoven  v«.  Pfluifi^r,  22 
App.  Div.  4«4,  47  K.  Y.  S.  1122;  Friedman 
V.  Bruaer,  25  Misc.  474,  54  N.  Y.  S.  997; 
MefiKhirter  v.  Longstreet^  39  Mim^  831,  81  N. 
Y.S..334;  Bsown  V.  Jones»  89  Misei  538,  54^, 
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162  N.  Y.  S.  571;  Silverman  v.  Kute,  120 
N.  Y.  S.  790;  Jones  ▼.  Gay,  1S9  N.  Y.  S.  158. 
See  also  Baldwin  v.  Doying,  114  N.  Y.  452, 
21  N.  E.  1007.  Compare  Bliss  V.  Sherrill,  24 
App.  Div.  280,  49  N.  Y:  S.  661,  reversing  42 
N.  Y.  S.  432.  '       • 

Oregon.— BkTger  v.  Taylor,  3d  Ore.  228,  42 
Pac.  615,  47  Pac.  618. 

Tcxiw.—Williams  v.  Bryan,  68  'TeX.  593,  fi 
S.  W.  401 ;  Carden  v.-  Short,  31  S.  W.  246, 
citing  Williams  v.  Bryan,  ritipra.  See  also 
Texas  Loan  Agency  v.  Hunter,  13  Tex.  Civ;' 
App.  402,  35  S.  W.  399. 

Utah.—See  the  reported  tw. 

Vermont,'— -See  Biixter  v.  Bu<5k,'10  Vt.  5^8. 

Wisconsin.' — l>'rafizeri  v.  Hafnteond,  '  136 
Wis.  239,  116  N.  W.  169,  128  Am:  St.  Rep. 
1079,  19  L.RA.CN.S.)   396.  '       '         '    •      .:    . 

Thus'  !n  Brown  v.  Jones^  '89  Misc.  538,  546, 
152  N.  Y.  S.  67t  it  vaa  said:'  "And  to  mak« 
out  let  case  against  a  lender,  hi  -a  caA«  wheM 
the  usurious  loan  has  been  mad^  by  his  ageiit} 
it  must  be  made  to  appear  that  the  tended 
had  knowledge  of  the  tis'urious  agreeni«fiit  and 
assented  to  it."  And  in  McLean  v.  Camak^ 
97  Ga.  804,'  2d  S.  E.  483,  the  cburt  said: 
"*Tlie  general  role  is  now  wel?' settled,  thitt 
commissions  paid  or  agreed '  to  be  paid  fiy 
the  boirower 'to  an  agent  of  the  lender  for 
his  services  in'  procuring  or  'advising  the 
loan,  knd  which,'  if  A>dded  io  th^  stipnlated 
i n threat i"  would  exceed  <jhe  statutory  limH,  flb 
not  render  the  ceMtkcVof  Utie'hAn  ueuriouc^, 
provided  that  sdch  eomkn^eaon^  are  not  in 
any  mranner  shaVed'izi  l^y  the  lei^dei'  ami  :ar^ 
not  exorbitant  or  uilreaAbhable  in  '«moiiiit; 
or,  if  excessive,  that  'th^y  were  exacted  by 
the  agent  withoih  tli«  lender*«  knowlec^  or 
consent.*'  ^7  Am.  &  '£ng.  Ene;  of  Law, 
p.  1004.*  In  Lu*  V.  Smith,  71  Kan.  660,  81 
Pac'  173j  wherein  it  appeared' that  a' eton 'ob- 
tained five  thousand  dollars  from  .hid  mother 
a^d  loaned  it  at  usurious  int^esi  which  iras 
paid  to  his'mothel^,  It  was  said:  '^he.  facts 
proved,  eonsid^'ing  the  Relationship  of  tlib 
parties,  lead  to  the  cDnclusion  tl^at  the  pay- 
ment of  usurious  'intep^t  fo^  more  than*  tek 
years  by  the  son  to-hifi  mother' was  not  made 
in  compliance  with  a  «oi>tra'ot  ib  which  sbtt 
ebcaetedf  thle  tute  received.  It*  id' ti  more  ra- 
tional vi^w  to  attribute^  the  sums  paid  evet^ 
month  to  a  recognition  «f  ftlial  duty  on-  tke 
son's  part,  regardlete  of  w%letli«r  the  mother^ 
money  earned  the  amount  paid  to  her  or  not. 
The  court  caiino^  escape  from  gifing  heed  to 
those  sentim^ts' of  parental  affection  whiiih 
tend  to  excite  lib<$rality  in*  a  son  when  the 
•support  and'  w^f are  of '  his  nlother  arexeon- 
cernM.'i  If  th^  deceased  reeiBlved  the  aione|^ 
for  the  purpose' of  iirvesting  it  fbr 'hid  mother, 
the  faict  thkt  he  may  have  exaeted  and  oc^- 
lected  'usurious  interest  from  penumH  to 
whom-  he  loaned  it,'  and  paid  the  usuHotts 
rate  to  his  mother,^  is  iminateriar  In  thfs 
case."     In  Brigham  v.  Myers,  51  la.  39,  1 


N;  W.  613,  33  Aoi.  .&p.  140^  itwaa  hM 
that  the  aet  •  of  *a  husband  who  loaned  his 
wife's  mone^  and  exaetod  a  usurious  oommis- 
sion  without  the  knowledge  or  consent  of  his 
wife  did  not  bind  the-  wife.  In  Richards  ▼. 
Purdy,  90  la.  502,  58  N.  W.  866,  48  Am.  St 
Rep.  458,  whereis  it  appeaa?ed.  that  aa  agent 
who  negotiated  a  loan- was  «n  agent  of  both 
lender. and  boirbwcr^  a  conuniaaion  <diarged 
by*  the  agent  and.  unauthorised  or  ttnknowii 
to  the  Aeadet*  was  held'  n^t-tobe  binding  oa 
the.  lender  as  uswrious. 

But  IB  ^lias  V,  SkerrlH,  ^£4  App.  Biv.  280, 
49  N4MY..Bi'56if  revtfrBinffi  42' N.  Y.  S.  432» 
^hecetn  It.  appeared,  that  a'hinbaiid  ivade  a 
h>an  of  ' fifty  thouslmd  dollars,  and  obtained 
asaMCotandssion  4ei»  thoasaad  dollars^  five 
thousand  dollars  of  which  he  deposited' to  his 
wifd'8'>oredi44  thb  colurt  disregarded  the  wile's 
testimony  thittshe.was  ignorant  of  the  tvans* 
flctioff  OB  the  >thes«ythat  sbe  was  under  a 
d^uty  io  Bxsrsieo  'supervision' oiper  a  loaa  of 
that'inagtiiilnide  andfthatr  her  acceptance  of 
the  benefit  of  the  loan  constituted  a  ratifica- 
tioBiof  the  agreeaaettt.  The  court  said:  ''It 
was  the  duty  of  the  plaintiff  to  know  some- 
thing about  her  bank  account — ^to  have  her 
husband  report  to.Ilnir^  what  he  was  doing 
with  this  large  amount  of  her  property.  She 
esiiidriiidl,  omiihiiiifi  fiifMatiglLtieB  «iid  car^ 
perm&fcilAviliaAawiit6.t>Kfcetd  viA^  this  prop- 
erty, violate  the  law,  oppress  the  public  by 
usurious  ^ntaaots,<g:i^iag^her  the  benefit  of 
it,  and  she  neglecting  and  refusing  to  know 
anything! 'about  ttt  '^Lelt^all  my  matters  to 
Mr.  Bliss,'  as  she  says^'^vehiaa  the  entire 
eontrol^*  'paid--  ao :  attention '  4o  >tiie  'details  of 
business.'  In ' sd'  doing..sho  inlringes  ancther 
^lacipfie  aof  >  the .  law  ^of  agency,  which  re- 
quires that  'a  4»rlncipali<8^«|d,  mithin  a  rea- 
sonable time,  examine  his' agent's  report  and 
disavow  such  acts  as  are  uoMithoriz^,  t^nd, 
if  he  fails  to  do  so,  .hia  sjtee^  (WiU  he  .deened 
good  evidence  of  a  ratification.'  (1  Am.  & 
Eng.  Enc.  of  Law  [2d  ed.]j  1206,  and  cases 
cited 'te  iiotai9'(l)'^iN/      ,  .      ,  -^  ,  i, 

It  has  been  heU'^thai  tlieiusurious  contract 
of  an  agent  in  lending  money  binds  an  undis- 
cflo#§d'  pria<Apa'l"a4io'> knows  nathiiig  -of  the 
Usurious  'character' ^ of  ^tlie  loan.  Qlkk  ▼. 
Bi^ttl<»r,  78  la^  668^,  49  N.  W.  681. 

Thcf  mere  faet'tHat  an- agent  represented 
tHat -a  bonus "eitaeted  by  hito  was  for  his 
principal  has  been*' held  iibt  to  alter  the  rule 
that  a  prindtMil  is  ii6i  bound  by  tiie  unau- 
thorV^.ed  usurious  traAsii&t ion  of  his  agent. 
Esteve^  v."l*ur^,  68' 'N^  Y*  446,  re'vernimg  6 
Hun  46. 
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ratified  by  the  principal^  ov  where  the  cir- 
eamstaiMea  are  mc^  that 'the- agent's  oonduot 
is  presumed  to  be  known  by  'the .  principal, 
the  courts  have  been  fairly  uniform  in  hold- 
ing that  .the  ^incipal  is  bound.  <  * 

United  fif<atc«.— 'New  England  Mortg.  Se- 
curity Co.  V.  Gay,  33  Fed.  636;  In  re  Kellogg, 
113  Fed.  120,  affirmed  121  *ed.  8S3,  67  O.  C. 
A.  547.  See  also  Be^i  y.  British,  etc.  MoHg. 
Co.  79  Fed.  401. 

Arkantaa.-^Baink^  r.f  Flint,  54  Ark.  40,  14 
8,  W.  769;  16^8.  W.  477,  10  L.R.A.  469.  See 
Also  Martih  r.  Adatos,  69  Ark.  10; '48  S.  W. 
494.  '    .      t      . 

District  of  O^lumhid. — Hi^liards  v.'Bippus, 
18  App.  Caa:  293. 
Gcoryta.— McCall  y.  Herring,  116  Ga*  W6i 

42  S.  E.  408.  ■ 

Illinois. — ^Ikfeers  t,  Skvens,  106Iir.'649. 
/owa.— ^ee   Griswc^d'  V.  'DugaAe;    148  la. 
604,  127  N.  W.  664.  '      ' 

Indian  Territory, ^MtEvirin  t.  Hum{>hrey, 

1  Ind.  Ter.  650/46  S.W.  114,   *     ' 
Kentitcky'.-'-'See   Flt«geral(l    V.    Maopin,    6 

Ky.  L.  Rep.  242  (abstri^^rt.) 

iftnne^ota.-^Iiukend-  v.  Harlett,  37  .Minn. 
441,  35  K.-  W:  265;  Ken^itt  v.  Ad^ihson;  44 
Minn.  121,  4«rW.'W.  82r;  'Hobittsbn  v.  Blaker, 
86  Minn.  242,''88  Nj  W.-846',  89  Aik.'Bi.  Rep» 

541.  '  •;•  '  •  "'    ••>•:    '•    '-     •■• 

-V<?to  ,/!>r«fy.--<yNei1  V.  <51<iVe^«tid,  30  N.  J. 
Eq,    273^  Anonym<m»,'   40'N.'^.    Eq!    602; 

2  Atl.  369;  D'^Mar^t  r.  "Van^Wtthferg;  41 
N.  J.  Eq!  63,3  A^l.  69;  Pfehi^in^  V.^'Sdholen 

43  N.  J.  Eq.' *15»  1^  '  Atl.  833;  'Htlghabtt 
V.  ^'ewark  M6rtg.  Loitn=*€d.  67'^  X.'*  j;  Eq. 
139,  41  Atl.  492.  Btfe  aHtf  Leif^iger  t.  •VlUti 
Saun,  64  "iff.  J.  Eq.  3^^,  53  Atl.  l;'^Khoup  v. 
Carver,  74  N.  J;  Eq.  449,  70  Ati:  660;  M<j- 
Fadden  v.  Palmer,  83  Ni  J.  Bq^.  fel,  92  Atl; 
396;  Zabrisk!*  v.  Spielmari,  46  N.  J:  D.  3^. 
See  also  Bofrcherltng  V.  Trtft,"40'N;  J.  Eq: 
502,  2  Atl.  369.  '  •   a  i     :  ..  ,      , 

New  Jfearico.— Scottish  MAHgl  ettt.  Inwst: 
Co.  V.  McBrobm,'  6  N.  M.  573,  30  Piic.  8W.     ' 

Vew  y&rfc.-^Wyeth  v. '  Bfanitf,  "84  N.  Y: 
628;  Fellows  v.  Lonigybrroi'N.  Y.924;  BllNren 
V.  Lyd^cker,  130  N.  Y.  102;  28':N.  i?.  626; 
reversing  55  Hun  171, '7  ^.  T.  8.  867; 
Schwarz  v.  SweitzerJ  202  N.  Y.  8,  94  N.  E. 
1090,  affirming  134  App.  Div.  939,  ll8'N.  Y: 
S.  1140,  foltotdingi  Bliven  v. 'Eydecker,  supra ; 
Braine  v.  Rosaw^og,  13  A^)p.  Dh.  249,  42"N. 
Y.  S.  1098:  Dunlbp  V.  Toy,  19  MWb.  627,  44 
X.  Y.  S.  388.  .       '   •'  "'• 

South  CaroUna. -^Broyni  ▼'.  Brow'n,  ?fS  S'.  C* 
173,  17  S.  E.  462;  Latid  Itfortg.  Invest,  ete. 
Co.  V.  Gillam,  49  S.  C.  345,  26  l3.  E.  990,  29 
S.  E.  203;  Amefican  Mbrtg.  Co.  v.  Woodward 
83  S.  C.  521,  rfi  a  fi.  7^39. ' 

Wiacon^n.— McFarland  t.  Catr,  "M  ^V!t 
259.  :  i  .      . 

Canada.— See  iCiefaikiVski  V.  DbHoft,  l4  L 
C.  Jur.  id-:        '    "••    -    •      •    •'    •     '••"•   •  ■ 


Thus  in  Richamls  y.  Bippua,  18  App.  Cas. 
(D.  G.)  293,  it  was  said:  "The  note  or  obli- 
gation is  affected  with  usury  if  the  principal 
mkkes  the  lean,  knowing •  that  hi^  agent  has 
exacted  a  bonus  or  commiasion,  though  for 
his  own  sole  beaefit>  which,  with  the  interest 
payable'  to  the  priacipal,  would  amount  to 
mofe  than  the  rate  permitted  by  law.''  And 
in  Braine  ▼.  Bossw^^  13  App^  Div.  249,  42 
N.  Y.  S.  1098,  it  was  held  that  the  circum- 
stances therein  pressnted  made  it  fairly  in* 
ferable  that  the  lender  knew  that. her  agent 
was  makihg  a  usurious  bargain.  The  court 
said:  "It  is  undxAibtedly  the  rule  that  the 
plaintiff  mlist  also  Show  that  the  act  of  the 
agent  was  authorized  by  the  principal,  or 
that  h0  took  the'  bonus  with  the  lender's 
knowledge  and  assent,  so  that  the  latter,  at 
least  by  acquiescence,  became  a  party  to  the 
usurious  transaction.  But  here  there  was 
motfe  than  aa  ordinary  agency.  The  parties 
were  elearJy  adting  in  concert  to  evade  the 
usury  law.  They  were  father  and  daughter. 
They  l^red  together.  The  proceeds  of  the 
usury  welit  to.  support  liiem  both.  There  inas 
no  prcibBns^  of  compensation  to  tiie  father  for 
his  servides^  The  daughter  knew  ithat  he  wfis 
exacting  oompeiisation  from  the  lender,,  or 
else'  that  he  Was  acting  gratuitously.  It 
scehis  iiaA  sh^  had  a  small  capital  d^fposited 
in  bank^  in'  her  own  name.  -  Upon  that  the  ^ 
buBinetoa'^aa<  transaeted..  It  wa4  what  is 
kft^wa^isa  4ir  ehitttel  mortgage  business.  The 
fstther  d&d.  the  business  and  the-  daughter 
sigfiedi  the  chiBckSv  Shat^  in  fact,  -wAs  aU  3he 
did.''  M  McGall  v.  Herring,  116  iGa.  236,  42 
S.  £.  468s  i^  ^*M  hefld  that  the'  vetentioa  by 
an  attbrney  of  a  eommissito  which,  added  to 
tUfe*  interest,  made  the  oontk-aet  usurious,  be^ 
fng)  doBie  with  the  knowledge  of'  principal, 
bound  the  pvineipal.'-- 

'  In  McFaddea  v.  Palmec,  63  K.  J.  Eq.  621, 
0»  Atl.  39«,  it'waa  held  that  a  guardian's 
iisikrfk)us  <milraot  was  binding  on  his  infant 
im^.  And  f0  O'Nsil  t.  Cleveland,  30  N.  J. 
1^  273,  a  «»tirfons  oontraot  entered 'into  by 
aYi  ^x«cutor  was  held  to  bind  the  estate.  On 
file  other  hand  fa  Fellows  v.  Longyor,  9-1  N. 
Y:  '824,  a  guard<ati>^s  ttfsurioas  contratil  was 
deelkred  not  to  bind  the  estate. 
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'A'  principal  who  authorizes  his  agent  to 
l^k  to  the  borrower  for  eompensati«»  as  a 
fssult  ef  wbt^.  the  agent  iexacta  a  commis* 
skm  Q^et  and  abova  the  legal  rate  of  interest 
tci  compensate  him  for  his  services  ia  charge- 
able with  the  vsurions  >oharaeter  of  the.  trans- 
abtibn.  Fowler  v.  Equitable  Trust  Oo..  141  U. 
&.'«4,  1«  S.  €t.  1,  36  U.  S.  ^L.  -ed.).  786: 
Vahlberg  ▼.  Ke«ton,  61  Ark^  5»4,  U  S.  W. 
878;    14   Am;   St^   Rep...  78,   4   L.R.A.- 462; 
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Thompson  t.  Ingram,  61  Ark.  646,  11  S.  W. 
881 ;  Payne  v.  Newcomb,  100  III.  611,  39  Ath. 
Rep.  69;  Ammondeon  v.  Ryan,  111  111.  506; 
Payne  v.  Henderson,  106  Ky.  135/^0  8.  W; 
34,  20  Ky.  L.  Rep.  1789;   Avery  v.  Creigh, 
36  Minn.  466,  29  N.  W.  154;  Hall  v.  Maudlin, 
68  Minn.  137,  69  N.  W.  986,  49  Am.  S€.  Rep. 
492;    Brown  v.  Archer,  62  Mo.  App.  277,  1 
Mo.  App.  Rep.  465;   TexAs  Loan  Agency  v. 
Hunter,  13  Tex.  CIt.  App.  462,  86  S.  W.  899; 
Nesbit  Y.  Goodrich,  25  Tex.  Civ.  App.  28,  60 
8.  W.  1017.    See  also  Union  Mortg.  Banking, 
etc.  Co.  V.  Hagood,  97  Fed.  360;   Whaiey  v. 
American  Freehold  Land-Mortg.  Co.  74  Fed; 
73,  20  C.  C.  A.   306.     Thus  in  TVexaS  Loan 
Agency  v.  Hunter,  supra,  it  was  said:    ''But 
when  a  lender  authorizes  his  agent  to  make 
loans   for   him,   under   a  general   agreement 
that    he    must    look    to    the    borrower '  lor 
hid  compensation,   and   such  agent,   for  the 
lender,  effects  a  loan,  and  charges  the  bor* 
rower  a ' commission,  this  will  make  the  con- 
tract usurious,  whether  the  lender  knew  of 
the  charge  or  not  (Fowler  t.  Equitable  Trust 
Coi  141  U.  S:  386,  12  8.  Ct  1,  35  U.  a.<L. 
ed.)    786);   for  this  «xaotion  is  by.  the  au- 
thority of  the  lender,  the  principal.     Amer* 
lean  Ftoehold  Land  Mortg.  Co.  "v.  WhAley,-63 
Fed.  746;  Dayton  v.  Dearholt  [85  Wia.  1^1] 
^  56  K.  W.  148.     In  this  case,  Mr.  Bright  tes- 
tified!    'We  advised,  and  so  agreed  with  the 
parties  who  left  money*  with  us,  that,  they 
should  have  so  much  net  interest,  and  iHami 
all '  expenses   for  loaning  and  handling  >the 
money   should  •  come .  out   of   the  boritower.' 
Therefore    this    testimony    brings    the    casb 
squarely  within  the  rkile  just  quoted."     In 
Fowler  ▼.  Equitable  Trust  Co.  141  Ui.S,i384, 
12  8.  Ct  1,  36  U.  S.    ih,  edO    786,  it  was 
held  that  the  exaetioa  by  a  lender's  ag<nt  of 
an  amount  of  money  over  the  legal,  inteveat 
from  the  borrower  to  pay  the  agenfs  commis- 
sion was  usurious  as  against  the  principt^L 
It  was  -said;     "It  is  not  consisicst  witbiitha 
law   of'  Illinois,  as  declared*  by  its  highest 
court,  that  the  lender,  when  taki»g  the  high«> 
est  rate  of  interest,  shall .  impose.  upo«  bore 
rowers  the  expense  of  : maintaining  agenci09 
in  different  parts  of  the  staAe  through,  which 
loans  may  be  obtained.     We,  thereloce,  hal,4 
that  the  exaction   by   the  Trust  Company's 
agent,  pursuant  to  his  genera)  arrangement 
with  it,  of  CQmn%i«sion8  pvpr.  and  above  the- 
ten  per  cent  interest  stipulated  to  be  paid 
by  the  borrower,  rendered  this  loan  usuriotts." 
But  cofnpar€  Aoheson  v.  Chase,  28  Minn.  211^ 
9  N.  W.  784,  wherein  it  ap^red  that  «a 
agent  was  directed  by  his  principal  to.  loan 
money   at  the   highest  legal   rate  witli  the 
understanding  that  tlie  agent  eould  collect  a 
reasonable  compensation  from,  the  borrower^ 
The  agtet  procured  a  lofan  at  the  highest 
legal  rate  of  interest  and  Teceived  a  hpniu 
of  fifty  dollars  frMn  the  agent  lOif  thie  lxn> 


rower  for  effecting  the  loan.  This  ■  the  ocmrt 
held  did  not  eharge  the  principal  with  lia* 
bility  for*  the  usury.' 

Agent's  Usimious  Coicxissioir  "DivmaiD 

WITH   PrINCIPAI.. 

It  hfiB  been  h^ld  'that.whanever-  it  appears 
that  lan  agent  acting  for  his  principal  has 
obtained  a  usurious  bonus  or  commission  and 
divided  the  amount .  ther4»qf  .with  his  prin- 
cipal, the  latter  thereby  coqfirm||,and  ratifies 
the  usurioiw  act  o|,  his  age^t.  .  ]|fpBroom  v. 
Scottish  Mortg.  etc.  Invest.  Co.  153  U.  S.  3^8r, 
14  S.  Ct.,852,.  38.  U.  SL  (L.  «d.)   729;  Sher- 
wood V.  Roundtree,   32   Fed..  113;   Pottle  v. 
Lowe,.  99  Oa.  5?^,  .27  S.  B,  146,  59  Am.  St. 
Rep.  246;  Byrnes  v.  Labagh,  42  iiun  669,  4 
N.  Y.  ^t.  ilep,  522»  26  J^.  Y.  W.  Dig.  461, 
affirmed  106  N-  Y.  66^  X3  N.  K  936;   Wil- 
liams V.  Rich,  117  N.  C.  336,  23  S.  E.  257; 
CoUamer  v.  Goodrich,  30  Vt.  628.    Thua  in 
Sherwood  v.  Roundtree,  supri^,  .,it  was.  held 
that  an  agent  ^hq  exacted  a.  usurious  bonus 
on   a   loan   and   div44^d  ^e  ^same  with   his 
principal    bound   t^e   principaL     The   court 
said:     "Now,  the.agxe^menf^  by,  w^ich  Mra. 
Roundtree  .pr^mis^  tpi  pay '  ti^l^^  per  cent^ 
in  addition  ta>  the  weight  p^  «ent.  per  annum 
interest,  to  pay  all  premiums  of  insurance^ 
all  taxi^,  and  .to.pay  off  aU.  liens»  ia  part  of 
the  plaintiff's  case)   it  ^«:  an  djsential  part 
of  the.  ccintr^ict^ land  waa.pi^t  in  (tftideacf  by 
the  plaintiff.    Unquestionably  it  is  the  rank- 
est  U8U17.  ..It  is  not  (disputed  that  one  who 
negotiate^  a  loan  mf^y  he  allowed  reasonable 
eompensation  for  ^is  expenses  .and  trouble,  in 
addition  ,to  in^rest,     But  where  there  is  no 
expense., and  no  tro^bie,  th^e  cannot  prop- 
erly   be    charged    any    such    remuneration. 
"Tlyleri  Usury,  335,    And  .no  decision  can  be 
found  where ■  a  cp^rt  ol  justice  has  sustained 
a    charge    of   twenty    per    ceni.,    where    any 
HnowledgA  .of  «u<4i  charge  was  traceable  to 
the  .njHsney-  lend^.     But  hftre.  is,  twenty  per 
cent,  ia  addition;  to  eight  p^r  cept,  per  an- 
num^*^     And .  in  Byrnes  v.  t^bsgh,  42  Hun 
659,  4.N,  Y,  Stw  522,,  25  N.  Y.  Wklj.  Dig. 
461,  affimtfd  1X)6  N.,Y.  669,  13  K  fi.  936, 
iq  speaking  off  a  ^aosaction  of  this  character 
the  court  sai^:     "To  such,  a  transaction  the 
law  ggaijast  usury  clcfu-ly  attached  for  it  is 
1^'  necessary  consequence,  that  the  .bonus  paid 
to  the.lenc^^  .by  the  agent  for  the  loan  to 
the  borrowers  is  in  legal  effect  pi^id  by  the 
principal  as  a  bonus,  or  excessive  interest  for 
the.  ufe  of  ;the  mcpiey  beyond  the  six  per  cent 
reserved  in  the  mortgages,  ^onc  of  tlie  caises 
go  so  far/yts  to  iiphold.suph  9,  transaction  as 
this,  although  some, of  them,  it  must  be  con- 
<»W,cigo  yfT7'  ^V  to  overthrow  the  statute 
against  usury.    The  cases  that  hold  that  the 
exactioi^  fr^v  the  b^i'rower,,  by  the  agent  of 
the  lender  of  a  bonus  for  his  own  benefit 
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unbeknown  to  tli6  l^del>,  and  in  which  the 
latter  does  not  participate  is  not  usury,  have 
no  api^lication  to  this  cade.*' 

•  ... 

Qeneral  Affen$, 

Some  cases  seem  to  make  a  distinction  be- 
tween general  and  special  agents  aiid  hold  that 
the  principal  of  a  general  agent  entrusted  with 
the  full  care  and  control  of  his  principal's 
property  and  to  make  loans. is'  presumed  to 
know  the  character  of 'his  agent's  transactions 
and  is  therefore  liable  for  a  u^uf ious  contract 
entered  into  by  the  agent.  Rogers  v.  Buck- 
ingham, 33  Conn.  81 ;  Clarke  v.  Havard.  Ill 
Ga.  242,  36  S.  E.  837,  61  L.R.A.  499';  Cal- 
lender  v.  Roberts,  17  111.  App.  589';  McNeely 
V.  Ford,  103  la.  508,  75  N.  W.  672,  04  Am. 
St.  Rep.  195;  France  t.  Munro,  138  la.  1, 
115  N.  W.  677,  19  L.Ri.A.(N.S.)  891;  Lewis 
V.  Willoughby,  43  Minn.  307,  46  N.  W.  439; 
Stein  V.  Swensen,  44  M'inn.  218,  46  N.  W. 
360,  citing  Lewfs  t.  Willoughby,  supra; 
Adamson  V.  Wiggins,  46  Minn.  448,  48  N,  W. 
185,  citing  Lewis  v.  Willoughby,  supra; 
Hawkins  v.  Sauby,  48  Minn.  69,  SO  N.  W. 
1015;  Horkan  v.  NesWtt,  88  Minn.  487,  60 
N.  W.  132;  Cfomb  v.  Olson,  60  Minn.  634^ 
63  N.  W.  108;  Western'  Storage;  etc.  Co.  v. 
Glasner,  169  Mo.  38,  68  S:  W,  917;  LiUle  V. 
Hooker  Steam  Pump  Co:-  122  Mo.  App.  620, 
100  8.  W.  561;  Austin  V.  Harrington,  28  Vt. 
130.  Thus  in  Cromb  v.  Olson,  supra,  wherein 
it  appeared  that  a  bank  cashier  was  in  the 
habit  of  loaning  the  bank's 'toioney  at  a  usu- 
rious rate,  It  was  held  that  a-  usurious  loan 
made  by  him  without  the  knowledge  of  the 
bank  bound  the  bank.  To  substantially  the 
same  effect  see  Stephens  v.  Olson,  62  Minn. 
295,  64  N.  W.  898.  Tn  McNeely  v.  Ford,  108 
la.  508,  72  N,  W.  672,  64  Am.  St.  Rep.  195, 
it  appeared  that  a  husband  entrusted  with 
the  entire  management  of  his  wife's  estate 
and  authorized  in  giving  loans  to  exact  what- 
ever termi^  he  saw  fit,  loaned  money  at  a 
usurious  rate '  of  interest;  The  wife  subee* 
quently  sued  on  a  note  Which  included  the 
usurious  interest.  The  court  declared  the 
defense  of  usury  to  be  godd' against  the  Wife*. 
In  Rogers  T.  Buckingham;  33  Conn.  •  81,  it 
was  declared  that  a  usurious  contract  en- 
tered into  by  a  general  ageiit  of  a  money 
lender  gave  rise  to  a  presumption  of  author- 
ity by  the  Ifender  and  therefore  of  liability, 
but  it  was  further  held  that  the  presumption 
could  be  rebutted  by  proof  6fHh^  actual  non- 
existence Of  such  authority.    •  '    '  ; 

In  Austin  v.  Harrington,  28  Vt.  180,  it  was 
held  that  the  action  of  a  general  agent  who 
in  making  a  loan,  exacted  a  usurious  commis- 
sion in  the  form  of  an  addi^onal'  charge  on 
a  pair  of  horses  that  were  sold  simultaneous- 
ly with  the  loan,  was  binding  on  the 'principal 
who  was  the  agent's  mother,  the  court  pre- 


camiing  that  the  mother  yraa  aware  of  the. 
nature  of  the  transaction.  In  Lewis  v.  Wil,' 
kmghby,  43  Minn.  307,  46  N.  W.  439,  it  ap- 
peared that  an  agent  entrusted  with  the  gen- 
eral management '  of  an  estate  procured  a 
usurious  commission  which  was  included  in 
the  securities. given  to  the  principal.  It  waa 
held  that  the  principal  was  presumed  to  have 
knowledge  of  the  transasction  and^was  bound 
bjr  the  agent's  conduct. 

* 

Bule  in  Nehrasica. 

In  Nebraska  the  fcourts  seehi  to  hold  un- 
qualifiedly that  a  principal  who  entrusts 
money  to  an' agent  for  the  purpose  of  effect- 
ing loans  is  bound  by  the  usurious  contracts 
of  the  agent  whether  made  with  the  Idn^wl- 
edg  of  the  principal  or  not.  Cheney  v.  White, 
6  Neb.  26T,  25  Aitt.  Rep.  489;  Cheney  v. 
Woodruff,  6  Neb.  151;  Cheney  v.  Eberhardt, 
8  Neb.  423,  1  K  W.  197;  Olmsted  v.  New 
England  Mortg.  Sedirity  Co.  11  Neb.  487,  9 
N.  W.  650;  Courtnay  v.  Price,  12  Neb.  188, 
10  N.  W.  698;  New  England  Mortg.  Security 
Co,  v."  Hendrickson,  13  Neb.  157,  12  N.  \V. 
916,  13  Neb.  574,  14  N,  W.  619;  Joslin  v. 
Millef-,  14  Neb.  91,  16  N.  W.  214;  Andersoti 
v.  Vallerv,  39  Neb.  626,  68  N.  W.  191 ;  Hare 
V.  Hooper,  56  Neb.  480,  76  N.  W.  1055.  Iii 
Hare  v.  Winterer,  64  Neb.  651,  90  N.  W:  644, 
the  court  said  that  it  was*  not  necessary '  in 
that  case  to  assert  such  a  rule,  the  evidence 
showing  actual  notice,  but  reviewed  the  pre- 
vious decisions  as  follows!  **The  doctrine 
has  been  repeatedly  asserted  in  this  'state 
that  where  an  agent  of  the  lender  exacts  fof 
the  use  of  money  a  bonus  or  commission  froin 
the  borrower  in  addition  ^o  the  higheift  law- 
ful rate  of  interest,  the  trtusaction  is  uau* 
rious.  Hare  v.  Hooper,  56  Neb.  480, '^nd 
cases  there  cited.  In  such  case  it  i^  said 
the  whole  transaction  is  but'  one  contract  and 
that  the  principal,  although  igtiorant  of  the 
wrongful  act  of  his  agent,  is  affected  by  it. 
Philo  V.  Buttetfield,  3  Neb".  256;  Olmsted  v. 
New  England  Mortg.  Security  Co.  11  Neb. 
487,  New  England  Mortg.  Security  Co.  v. 
Hendrickson,  13  Neb.  157.  In  the  Olmsted 
Case,  Maxwell,  C.  J.,  after  remarking  that 
the  borrower  cannot  ground  a  defense  of 
usury  upon  the  acts  of  his  owji  agent,  goes 
on  to  say:  'But  on  the  other  hand,  if  a 
person  places  money  under  the  control  of 
another  to  loan  for.  hin^  and  the  agent 
charges  the  borrower  unlawful  interest,  or 
receives  a  bonus  from  him  for  such  loan, 
either  with  or  without  the  knowledge  of  the 
principal,  he  is  affected  by  the  act  of  his 
agent.  'The  reason 'is,^'th\e  principal  has  en- 
trusted the  business  of  making  loans  to  him 
«^d  jxas.  placed  the  moi^ey  ,in  his  hfinds  for 
that  purpose,,  a,n(l  4T^  ^ransi^^tmg  the  l)U8ii)pt(B 
by  .agency,  th^re  cannot  Jbe.if  distinct  agree- 
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mfent  between  the  lender  through'  his  agent 
with  the  borrower,  and  a  different  one  be- 
tween the  agent  and  borrower,  as  it  is  in 
consideration  of  the=  loan  that  the  unlawful 
interest  or  bonus  is  paid.  The  whole  transact 
tion  is  but  one  contract;  which  being  made 
by  his  agent,  the  lender  is  bound  by  it/  " 

'Rule  in  Washington. 

In  Washington  it  appears  that  a  stlitut^ 
exists  by  virtue  of  which  a  principal  is 
bound  by  the '  Usttridus  c6titra(*tS' of  his  agent 
though  entered  into  without  ^  the  actual 
knowledge,  of  the  principal.  Ridgway  v. 
Davenport,  37^  Wash,.  134,  79  Pao.  606,  where- 
in it  was  said ;  '"The ,  contention  that  the 
lend^  is.,  not  bound  by  the  wrongful  act  of 
hi^  agent  opt  within  thp  scope  of  his  author- 
ity is  r^ht  in.  the  face  of  the. statute,  which 
provi4e6  that,  in  all  ca^es  where  there  is 
Illegal  interest  contracted  for  by  the  trans- 
action of  any  agent,  the,  principal  shall  be 
held  thereby  to  the  same  extent  f^s-  though 
he-  had  acted,  in  person.  .  The  statute  pro- 
vides, in  so  many  words,  th9,t  no  person  shall 
directly  or  Indirectly  take  or  receive  any 
pioiiey,  good^,  or  thing  iin  action,  or  in  any 
other  way,  any  greater  interest,  sum  or  value 
for  the  loan  or  the  iorbearauQe  qf  aijiy  money, 
goods  or  thing  ^n  action,  than  twelve  per  cent 
p^r  annum.  In  thia  case  it  is .  evident  that 
there  was  taken  and  received  in  mpney  a 
greater  interest  than  twelve  per  cent,  the 
sum  received  amounting  to  about  six  per  cent 
per  month  on ,  t;he  money  ^vanced.  to  the 
respondent.  The  indirect  taking,  tlien,  in 
thi4  case  cannot  be  disputed,  and,  under  the 
further  provision  of  the  statute  that  the  prin- 
cipal shall  be  hel^d  to  the  same  extent  as 
though  he  l^ad  acted  in  person,  there  is  no 
joecape  from  the  conclusion  that  the  contract 
was  usurious  as  tp  the  appellant  J.  B.  Daven- 
port." See  also  \yaahington  F.  Ins.  Co.  v. 
Maple  Valley  Lumber  Co.  77  Wash.  686,  138 
Pao.  553;  Tester^,  y.  Kichardsoi^,  77  Wash. 
a77,  137  Pac.  998. 


ECHOLS  £T  AX.. 


V. 


AUbanMi  Supreme  Court — December.  18,  1913. 
.    IS^  AUh  t49f  6f4  So.  80e, 


Giuurdian     an4 .  IX^ard  '  —    Powers     of 
Ouardiait.  —  iSalcl  of  Pe^onalty. 

A  guardiah  t>f  a  rhitior  hktrihg  the  Aame 
jurisdiction  over  the  minor's  choses  in  ac- 


tion as  an  exeeujtor  haa  over  .the  personal 
property, of  his. testator,  the  guardian,  at  his 
peril  and  the  peril  of  his  bondsmen,  may 
assign  and  transfer  nofes  belonging  to  the 
minor's  estate. 

[See  note  at  end  of  ibis  ^ase.] 

Appeal  from  Chancery  Court,  Morgan 
county:     Lowe,  Special  Chancellor. 

Action  ^y  t>t  W^  Speake,  plaintiff,  against 
James  L.  Echols  et  al.,  defendants.  Judg- 
]p..ent  for  pia^iti^ff.^    .Defendants  appeal.  .  Rfi- 

^[14&>:The  case  m^de  by  the  bill  isc  That 
the-  oomplainant  becamie  ii^debted  to  one  WU- 
liaiQ  G.  ihreston,  ^a.  minor^  in  the  sum  of 
i91,500,  and,  to  secure  the  payment  of  said 
indebtedness,  e^ecutec^' a.  mortgage  to  secure 
five  promissory  notesi,,  ^ch  in  the  sum  of 
$300,  'beguring  date  ^iigwst  \1,  1906,  and  ma- 
turing, respectively,  oi^  the  1st  of  August, 
1»07,  1908,  1909,  19L0^  and.  1911;  .aaid  notes 
[150]  bearing,  interest  from  date  and  the  in- 
terest being  payip^o  annually. .  That,  after  the 
esiecution  of  the  iiptcp  and.moftgi^es,  Preston, 
the  guaardian^.fdispoiinted  the  notes  falling  due 
in  1907  .and  1908^ .and  transferred  them  and 
t<he  .moirtgitgt'  tq,  seeur9  them  to  one  Samuel 
Irwin,  without  the  consent,  -of  complainant  or 
without  his  knoFl^dge,.  aijid  it  is  also  alleged 
on  information  And  belief  that  Irwin  trans- 
lerred,  before  the,  first  note  matured,  the  said 
notes. and  moctgagies  transferred,  to  him  to 
one  James  L^.E^cholst  the  same  being  without 
reeonrse  on  tsaid  Irwin,  and  being  made  with- 
ojat  tHp  consent  or  i|istig^44on  of.  complainant. 
That' on. August -204  1907^ -oomplainant  paid  to 
Preston,  as/ guardian  of>  said  minor,  tho  first 
oi.  said  notes,  and  'the.  interest  on  the  other 
lour  notes,  and  .declined  to  pay  said  note  to 
£«hols,.  believing  <that,  he  had  no  right  or 
title  thereto.  It  is.  then  alleged  that  Mar\'in 
West  had  #ueeeedefl  William  C.  Preston  as 
guardian. of  the  mi^or- Harry  Prjsston..  That 
Echols' is.  threatening  to  proceed  by  foreclosure 
to  collect  the  tjuvo.  notes,  and  that  West,  the 
guardian,  is  demfinding  of  complainant  the 
payment^  of  the  npt^,  with  interest  thereon, 
and  that  compl^^inant  is  ready,  able,  and  will- 
ing to  pay  and  discharge  the  debt  as  soon  as 
it  can  be  ascertained  to  whom  it  is  payable. 
The  notes  and  mortgages  are  made  exhibits, 
and  both  Ecl^ols  and  West  answered;  each 
setting. up  their  respective,  claims,.  Upon  the 
pleadings  and  proof  and  the  testimony  noted. 
chanf*ellor  held  and  decreed  that  tl^e  sale  by 
Preston  of  the  note  passed  no  interest  to  his 
transferees,  and  that  the  title  to  said  notes 
and  mortgagee  remained  in  the  guardian,  and 
directed*  the.  siirren^er  and  delivery,  of.  the 
notes  and  jiy>rtgaj^s  to-  the  guardian. 

Oscfo4a  Kyle  for  appellant. 
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Callahan  d  Barria  and  Wert  d  Lynne  for 
appellee. 

[151]  DbGbaffenbikd,  J. — ^In- the  ease  of 
Mason  v.  Buclilauui,  02  Ala:  1 10,  this  court, 
through  Briekell,  G.  J.,,  speaking  of  the  au- 
thority of  a  guardian  oyer  the  eboses  in  ae- 
tion  of  his  ward,  said:  "As  totiibse,  he  may 
exercise  the  power  which  an  executed  or  an 
administrator  may  exercise  *oVer  choses  in 
action  coming  into  hiB>  hAntls  for  administra- 
tion. A  wa^  of  diligence  in  the  exei^eise  of 
the  power  will  render  him  liable,  but  third 
persons,  dealing  with  him  in  good  faith,'  are 
not  the  guarantors  of  his  prtlden<:e;  they 
uiswer  onl7  for  their  [^91]  own  lair  deal- 
ing." While  much  was  said  by  this  •  court 
in  that  case  which  was  unnecessary  te  a  de- 
termination of  the  question  then  before  the 
court,  we  take  it  thld^  the  quoted  excerpt  from 
the  opinion  is  but  a  statement  of  the  common- 
law  rule  on  the  subject,  and  it  is  a  familiar 
proposition  that  statutes  are  not  to-  be  held 
to  abolish  a  well-established  ruie*  of  ^e  :doM- 
mon  law  unless  it  plainly  appears  that  it -was 
the  legislative  purpose  to  ibollsli  the  common- 
law  rule.     Cook  V.  Meyer,  78  Aia.  580. 

In  the  case  of  Butler  y.^  Gazzam,  81  Ala. 
403,  1  So.  17,  this  oourt<  said:  "Our  past 
deciibions  sustain  the  nrie  that  ithe  exeeutit^ 
or  admin tstrator  has  the  fhU<lk^al  title  to 
all  choses  in  action  due  the  efeCatc  of  the 
decedent,  and  that  he  may,  in  the  absence  of 
fraud  or  collusion,  release,  compound^  or  dis- 
charge them  as  fully  as  if  he  were*  the  abso- 
lute owner,  being  answerable  only  lor  ariy 
improvidence  in  the  exercise,  of  the  power .^' 
This  quoted  rule  was  approved  by  this  court 
in  Logatt  V'.  Central  Iron,  etc.  Co.  ,129  Ala. 
54^,  .36  So.  7e9»  and  we  take  it  that  the^4|ttoted 
rule  clearly  indicates  that  an  administratoir 
certainly  before  Ihet adoption' .of  the  C6de«;tf 
1907,  may  sell^  without  an  order  lof  the  court, 
at  his  peril  and  the  peril,  of  his  *  bondbmen, 
the  choses  in  action  o# .  the  estate  of  his  in- 
testate. Jf,  then,  this  ooUrt,  in  Masott  v. 
Buchanan,  supra,  wa^^  correct  in  ita  statement 
of  the  law  that  a  guardian  may  exercise  the 
power  which  an  executor  or  admin istratm* 
might  exercise,  as  above  stated,  .ovef  *  the 
choses  in  action  of  bis  intestate,  then  it  would 
follow,  as  a  necessary  condueion,  that  a  guard- 
ian, without  an  order  of  court,  may,  Vt  his 
peril  and  at  the  peril  of  his  bondsmen,  sell 
the  choses  in. action  of  his  ward.  Schmidt  v. 
Shaver,  196  III.  108,  63  N.  £.'6&5,  89  Am.  St. 
Rep.  250. 

In  a  note  by  Mr.  Freeman  to  the  i^bove  case 
of  [153]  Schmidt. y.  Shaver,  which  .note  is  to 
be  found  in  89  Am.  St.  Rep.  381,  we  find  the 
following: 

"(1)  General  Rule.-— Except  in  South' Car- 
olina, the  right  of  a  guardian,  in  tbei  abseooe 
of  a  jBtaiute,  to  dispose  of  the^  personal  ptop- 


erty  of  his  ward  is  well  settled.  As  is  said 
in  Wallace  v.  Holmes,  9  31atehi.  65,  5  Fish* 
Pat.  Caa.  37,  29  Fed.  Cas.  No.  17,100:  'Hit 
duty  to  pay  debts  and  to  provide  for  the  sup- 
port, maintenance,  and  education  of  the  ward» 
and  generally  to  manage  ther  estate,  . 
all  imply  the  power  of  the  guardian  in  thii 
respects  .In  this  management,  he  is  under 
a  rigid  responsibility,  not  only  for  the  prop^ 
erty»  but  for  its  management  and  disposal 
for  the  best  interests  o.f  the  ward.*  It  is 
therefore  the  rule,  supported  by  the  great 
iweight  .of;  authority,  that  a  guardian,  may, 
without  application  to,  or  an  order  of  court, 
sell  the  personal  property  of  his  ward*  Wood- 
ward, Vi  Dqnally,  27  Ala.  198 ;  Lee  v.  L^,.  55 
.4ia.  590;  Jdason  v.  Bucliianan)  6f3  Ala.  110.; 
McConnell  v.  Hodson,  2  .QiUnan  {HI)  64A)( 
Schmidt  v.  Shaver  (priincipal  case),  196  111. 
108,  63  N.  E.  655,  89  Am  St.  Rep.  250; 
Schmidt  v.  McBean,  98  III.  App.  421;  Hum- 
phrey V.  Buisson,  -l^,' ^linn.  221;  Field  v. 
Schieffelin,  7  Johns.  Ch.  (N.  Y.)  150,  11  Am. 
Df<^,.^4;5'T|?wi^aa*v.BenneU,  Sfi,  9;h^.|(N. 
Y.)  197;  Tuttle.j.  Heayy,  59  jBarb.  (N.  Y.) 
334;  Truss  v.  Old,  6  Rand.  (Va.)  556,  18  Am. 
Dec.  748;  Virginia,  Ba^k  y.  Ci;aig,  Q/jLeigh 
( Va. )  399 ;  Maclay  y.  Equitable  L.  Assur. 
Soc.  152  U.  S.  jl99r.i4  6.  Ct,  678<  38  U.  S. 
(L.  ed.)  528;  M^llef^  v.  \V:jaie,  26.  ^4^.  206; 
Wallace  v.  Holmes,  9  Blatchf.  65,  5  Fish.  Pat. 
Cas.  37,  29  Fed.  Cas.  No.  17,100.  A  guardian 
may  therefore  ^^Vf^^vO^^h^s  ward's  interest 
in  a  patent  right  (Wallace  v.  Holmes,  9 
Blatchf.  65,  5  Fi?!^^  J*at.  Cas.  37,  29  Fed. 
Cas.  No.  17,100)j'a  right  to  focate  public 
land  as  a  homestead  (Mullen  v.  Wine,  26 
Fed.  206),  or  a  jucVgtnent ' In  favor  of 'his 
ward  (Schmidt  V.  Shav6r  [prin(*it)kl  ca^e], 
196  111.  10^,  6Z  N.  E.  ^55,  89  Ah.  St.  Rfep. 
250).  •    -.      •  ■      •£. 

[154]  "(2)  Assyntlent  W  Choses  Itt  Ac- 
tion.— The  most '  fretftiiut'  exdtcise  of  this 
right' is,  iiowever,  fei  the  sale 'and  filfebighm^fit 
of  prom^sOry  notCfi  or  oihfer  clioses  in"  ac- 
tion, in  the  larger  iiuiHb^r  of'  crises  iiecur^ 
by  mortgage.  The  right  of  'tli6' guardian  ^o 
assign  is  in' such  case* ondoubtiidf  (McConnell 
V,  Hodson^  2''Gilmah  (III.)  640;  HuThfihrey 
v^  'BuisBOh,  I'd  Minn.  '22fl ;  TUttle  v.  Heavy,  59 
^arb.  (N.  Y.>  334;"  l^f^ift  v.  Schfeff^liri,  7 
Johns.  Ch.  '(N.  Y'.)  '150; 'll  'Am. 'Dec.  441; 
Tletchei-  v.  Fletcher ,' 29  Vt.  98),  especially 
where  the  choses  in  action  are  mi&de '  paytible 
ixy  the  guardian  (Getitry  v.  Owen,  14  Ark. 
396,  60  Am.  Dec.  54^;  Fountain  v.  And^rsott, 
•33  Ga.  372;  Jenkins  v.  Sherman,  77  Miss. 
884,  28  So.  726;  Gillespie  v.  Crawford  (Tex.) 
42  S.  W.  621),  or. if  shares  of  stock  sthnd 
in  his  name  (Atkinson  v.  Atkinson,  8  Allen 
(Mass.).  15;  Virginia  Bank  v.Craig^  6  Migh 
(Va.)  899).".      . 

It.  will  be  noticed  that  in  the  above  acxle 
the  case  of  Mason  v.  Buchanan  is  cited  by  the 


9SH 


CITE  THIS  VOL.  ARN.  CAS.  1916C. 


learned  annotator  as  anstaining  the  position 
assumed  by  him,  abd  we  think  that,  certain- 
ly in  60  far  as  the  sale  of  ehoses  in  action  is 
concerned,  the  case  sustains  the  conclusions 
of  the  annotator.   ' 

It  would  seem/  therefore,  that  in 'this  state 
a  guardian  may.  sell  the  ehoses  in  action  of 
his  ward  at  his  peril  and  at  the  peril  of  his 
bondemen  without  an  order  of  court. 

The  decree  of  the  chancellor  is  nbt  in'  ac- 
cordance with  the  above  views,  and  the  de- 
cree is  therefore  reversed,  and-  a  decree  is 
here  rendered  granting  to  appellant  thd  relief 
prayed  for  in  his  cross-bill. 

Reversed  and  rendered. 

Dowdell,  C.  J.,  and  Anderson,  Mayfield, 
Sayre,  and  Scttrierville,  J  J.,  concuh  Mc- 
Glellan,'J.,  dissents. 

Rehearing  denied  February  5,  1914. 
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NOTE. 

Pqw«i^  of  Gtiardian  to  Sell  PersonUl 
Property  of  Ward. 

Power  to  Sell  Upheld: 

Crenerally,  324. 

Statutory  Requireiiients,  335. 
Power  to  Sell  Denied,  336. 
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rower  to  SeW  Upheld. 

•        .   GfiNl&BALLT. 
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By  the  weight  of  authority  a  guardian,  if 
not  restrained  from  doing  so  by  statute,  may 
sell  the  personal  property  of  his  ward  withoi^t 
an  order  of  court. 

United  fiftfl*e».-r- Wallace  v.  Holmes,  9 
?Utchf.  65,  5  Fish.  Pat,  Cas.  37,  29  Fed.  Gas. 
Nq,  17,100;  j:Amar' vi  Micou,  112  U.  S.  452, 
5  S.  Ct.  221,  28  U,  g.  (L.  ed.)  751;  Maclay 
V.  Equitable  I^'  Assur.  Soc.  152  U.  S. ,  499,  14 
S.  Ct.  678,  38  .U.  S.  (L.  ed.)  528;  Mullen  v. 
\yine,  26  Fed.  206  (appeal  dismipsed  136  U. 
S.  0^4,  10  S.  Ct.  1076,  34  U.  8.  (L.  ed.)  553. 

Alabama. — ^Woodward  v.  Donolly^  27  Ala. 
'19S  iaverrtUing  Hudson  v.  Helmes,  23  Ala. 
585) ;  Mason  v.  Buchanan,  62  Ala.  110.  See 
also  Lee  v.  Lee,  65  Ala.  590.  And  see  the 
reported  case. 

Arkan8Q9, — Gentry  v.  Owen,  14  Ark,  396, 
60  Am.  Dec.  549;  Nashville  Lumber  Co.  v. 
Barefield,  93  Ark.  353,  20  Ann.  Cas.  968,  324 
S.  W.  768. 

Georgia* — ^Fountain    v.    Anderson,    33   Ga. 

872. 

<  IHvmm. — ^MoConnell  ▼.  Hodson,  2  Gihnan 
640;  Schmidt  v.  Shaver,  196  III.  108,  63  N.  E. 
•M,  89  Am.  St.  Rep.  260;  Schmidt  ▼.  Mc- 
Bean,  98  111.  App.  421. 


Kewtudhffr^'^e^  Clark,  v.  Layne,  97  Ky. 
290,  30  S.  W.  644,  17  Ky.  L.  Rep.  176;  Layne 
V.  Clark,  152  Ky.  310,  153  S.  W.  437. 

MoMooAiMeCt*.— Ellis  v.  Easez  Merrimac 
Bridge,  2  Pick.  243  (the  statute  of  1317,  c 
190,  §  36,  which  nulUaed  the  effect  of  this 
decision  has  been  repealed^'H^ee  Rev.  Stats,  p. 
826) ;  Gardner  v.  Beacon  Trust  Co.  190  Masa. 
27,  6  Ann.  Cas..  681,  76  N.  E.  455,  112  Am. 
St.  Rep.  303,  2  L.R.A;(N.S.>  767  {dxtttnguUh- 
vng  Atkinson  v.  Atkinson,  8  Allen  15).  See 
also  Brewster  v.:  Seeger,'.173  Mass.  281,  63 
N.  E.  fil4.  .   «      • 

•  Miame^ota^ — ^Humphrey  .  v,.  Buisson,  19 
Minn.  221;  Pardoe  v.  Merritt^  76  Minn.  12,  77 
N.  W.  562.  See  also  Cox.  v:  Manvel,  56  Minn. 
368,  67  N.  W.  1062. 

Mi89isaippii — Jenkins  v.  Sherman,  77  Misa. 
884,  28  So.  726. 

yew  ForAi.-— Tuttle  v.  Heavy,  69  Barb.  334; 
Field  V.  Schieffelin,  7  Johns.  Ch.  160,  11  Am. 
Deo.  441;  Clare  v.  Mutual  L.  Ins.  Co.  201 
N.  Y.  492,  94  N.  E.  1075,  86  L.R.A.(N.S.) 
1123,  affirming  128  App.  Div.  908,  112  N.  Y. 
&  1124;  Cabbie  v.  Cabbie^  111  App.  Div.  426, 
97  N.  Y.  S.  773;  Tongee  v.  Vanderveer  Can- 
arsie  Imp.  Syndicate,  148  N.  Y.  6.  748.  See 
also  Thomas  v.  Bennett,  66  Barb.  197. 

yirgptnia. — Virginia  Bank  v.  Craig;  6  Leigh 
•399;   Hunter  v.  LaAFPcace,  11  Grat.  Ill,  62 
Am.  Dec.  640;  Trues. v.  Old,  6  Rand.  656,  IS 
'^Am.  Dec.  748. 

We^t  Vif^to.^BuBkirk  v.  Sanders,  TO  W. 
Va.  363,  78  S.  E.  937. 

In  Wallace  v.  Holmes,  9  Blatchf.  d6»  6 
Pish.  Pat.  Cas.  37,  29  Fed.  Cas.  No.  17,100, 
the  court  said:  ''It  is  not  doubtful,  that  a 
guardian  of  the  person  and  estate  of  an  in- 
fant, appointed  by  the  court  of  probate,  has, 
as  incidental  to  his  office  and  duties,  the 
power  to  sell  personal  property  of  his  ward. 
His  duty  to  pay- debts,  and  to  provide  for  the 
support,  maintenance,*  and  education  of  the 
ward,  and,  generally,  to  manage  the  estate, 
and  his  trust,  indicated  aiid  expressed  in  the 
bond  he  is  required  to  give,  conditioned  to 
manage,  dispose  of,  and  apply  the  same,  and 
to  account  for  all  property  and  the  proceeds 
thereof,  all  imply  the  power  of  the  guardian 
in  this  respects  In  tMs  management,  he  is 
under  a  rigid  responsibility,  not  only  for  the 
property  but  for  its  management  and  disposal 
for  the  best  interest  of  the  ward.*' 

The  rule  has  been  applied  to  permit  the 
sale  of  promissory  notes  whether  payable  to 
the  ward  or  to  the  guardian.  Gentry  v.  Owen. 
14  Ark.  396,  60  Am.  Dec.  649  (payable  to 
guardian) ;  Fountain  v.  Anderson,  33  Ga. 
372  (payable  to  guardian) ;  McConnell  v. 
Hodson,  2  Oilman  (111.)  640;  Humphrey  v. 
Buisson,  19  Minn.  221;  Jenkins  v.  Sherman, 
77  MlBll;  884,  28  So.  726  (payable  to  guard- 
ian); Fletcher  ▼.  Fletcher,  ^  Vt.  98  (pay- 
able to  ward*  or  M«rer  and  transferred  to  a 
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pcnrBOQ  for  xsoUetttctei'  lor'  bemeAt'Of  irard'« 

«tarte).'  See  klso-  Btfew«tte  V.  flMget,  MS* 
Mass.  281;  SS  N.  £;>  614'  !(t»Ay Able  to  gvardv 
ian).    And  see  the  reported. <Mwe»'  / 

So  it  has  been  held  that  a  guardian  may 
sell  a  bond  and  mortgage,  Tuttle  v.  Heavy,  59 
Barb.  (N.  V!r3';i4rTi^i'V:^-8i^ieffelin,  7 
John*,  Ch.  (N.  Y.)  150^  11  Am.  Dec.  441; 
Tonges  v.  Vattdeire'^r'  C^narsie  litip.  -{Syfidi- 
cate,  14«'N.  Y.  S.  748;  ffttnter  r:  Lai*^eil«e, 
11  Grat.  (Va.)  Ill,  64' lAfe.  ©«s.  «4^t  a  right' 
to  make  a  hdm^stead  ehtirj;,  'Bftill^n  t.  Wine; 
26  Fed.  2(W,  appeal 'dktfniBfcedl'afe  «U.  JR;  654, 
10  S.  Ct  1076,  34  U.  ter^lL.  ed.)  "5^3;  Ihir^oe 
r.  :i4etritt,  75 'Jii W.  12;'77'^. 'Wi  552 ;  ^fee 
also  Cox  t;  MAiivrf,  56  'Minn:  358,  '67  N.  W. 
1062;  shailsft  of 'stock.'  Laraai^  t.  Mteou;  11^ 
U.  S.  452,  5  ^.  elih;  28'U.^lS.'  a.  ed.)  t51; 
£llia  V.  Es^y-  M^lma^  bridge,  2  Pick. 
(Mass.)  a43;'Cabi)le  vl^Cfabtele;  111  App:  Dif. 
426,  97  Iff:  Yi  S'J773';  Viffeitfia  Brink  v'.  Craig, 
6  Leigh  (Va.)  S9ti. an' interest 'in  a  patctat 
rigHt,  Wallace  ▼.  lft)hn^ii;  9  BlateW.  65,  '5 
Pish.  Pat.  Ciia.  S7,*  29  m.  Crii.  No.  lT,100r 
and  an  interest  kB'  ben^fioikry  iii  a  p^yiic^  of 
life  insurance,  Clare' y:'Mutual'L;In«.  Co.  201 
N.  Y.  492,  94  1^.  EfMOTS,  35  L.R.A.(N.S.)' 
affirming  112^,  128  App.  DiV.  908,  112  N.  Y. 
S.  1124.  See  iaiso  Pratt  v.  Qlc/be  Mut.  L.  Ina. 
Co.  (Tenn.)   17  S.  W.  352'. 

In  Field  ▼.  Schieff«iti,  7  Jo'htis.  Ch.  (K  Y.) 
350,  11  Am.  l>fec.  44i,  the  coutt  sAid:  *'The. 
bond  and  mortgage  which  th^  plaintiff  claifns, 
were  taken  by  VViliiaid  Jatheb  SteWai^,  iii  his 
character  of  guardian  cd  th^  person  and  es- 
tate of  llopkins,  the  infant',  and  to  'which? 
trust  he  had  been  duly '  appointed  by  this 
court.  That  he  had  a  legal  control  over  that 
bond  and  mortgage,  and  a  right  to  collect 
and  receive  the  mobey  due  thereon,  and  a 
legal  right  to  sell' and  assign  the  same,  fti  the 
due  exercise  of  his  discretion  as  guardian,  is- 
a  propoflrition  that  does  hot  seem  to' admit 
of  dispute.  The  bond  was  not  due  when  it 
was  assigned  to  'the  plaintiff;  but  if  the 
money  was  wanting  f Ok*  the  purposes  of  the 
trust,  either  for  discharging '  incumbrances, 
or  for  tnaking  more'  advantageous  invest- 
ments, or  for  payment^  of  debts,  and  for  the 
better  maint^maidce  and  education  of  tlie  wird, 
or  fot  any  purpose  Whatever,  connoted  with 
the  faithful  discharge  of  the  trust,  atid  bene- 
ficial to  the  infant,  the  gfuardia'n  had  just 
right  and  lawful  authority  to  raise  the  money 
by  the  assignment  of  the  bond  and  mt»rtgage. 
The  necessity  or  expediency  of  the  measure 
rested  entirely  in  the  judgment  and"  discre- 
tion of  the  guardian."   ' ' 

In  Schmidt  v.  Shaver,  196  til.  108,  63'  N.  K: 
655,  89  Am.  St.  Kepv  200,*  wher«9n  it  appeilred 
that  a  guardian  ^Id  a  judgment  in  the  smn, 
of  five' thouskdd  k)i:^!lafs,.#hich' had  been  r^' 
covered  on  behalf  of  his  ward,  it  wida  said  bT 
the  court  that-,  as  the  sale  of  the  judgment 


was  not  within  the  teraB  of  any  statute^^  tl^e 
guardian :  undoubtedly  had  la  right  to  dispose 
of  it  at  its  face  value,  and  might  also,  as  in 
the  case  .«t>  bar,  sell  it  for  a  lower  pir^ce  when 
authorized  to  do;  so  by  tk^  court.  And  in. 
Black.  v.^Keenan,  5  Dana  (Ky.)  570y  wherein 
an  executor  was  prevented  from  buying  an 
inlaut's  ,  legacy  from  a  guardian  at  a  low 
prioe,  the  court  said:  *'It  jui>  at  least,  ex- 
tremely doubtful  whether  the  guardian  had 
any  right  to  soli  the  infant's  legacy  befo]:e 
it''  wae  due,  and  .when  the  time  at  which  it 
would  be  payable  iwas  uncertain,  and  its 
value  for  this  and  other  reasons  incapable  of 
e^ct  estimate.. . /It  is  certain  that  the  execu- 
tor has  no  right  to  make  personal  pr^ofit,  by 
such  »  tvafiicw  The  transaction  in  this  case, 
if  segarded..as<  a  sale  of. the  legacy^  is  the 
more  obnoxious'  to  jealousy  and  suspicion, 
beoanee  all  of  the  cirjCumstAnces  on  whicb/any 
pnebable  estimate  9i  Ite  value  could  be  made, 
Were  more  within  tiie  knowledge  of  the  execu- 
tor than  of  the  guardian." 
>  In  Cox  V.  Manvel,  56  Minn.  358,  57  N.  W. 
1062,  it  waa  held  that  although  a  guardian 
might  have  the  rights  in  the  absence,  of, an 
order  of  the  c<Mirt,  to  dispose  of  the- personal 
property .  of  his  ward,  yet  where  it  appeared 
that  the  court  hiid  made  an  order  with  re- 
gard to  a  speeific  piece  of  personalty  which 
belonged  t6  <Uie  ward,  the  guardian  niras  con- 
trolled by.thatordepiand.  could  not) pass  a 
valid  title  in  defiance  tibiereaf. 

'  '  ... 

StATDTOBT   RlSQtritt£ME3fTS.       '' 

■  .  •  V 

In  some  jurisdictions  it  is  expressly, pro- 
vided by  statute  that  a  guardian  muat  obtain 
an  order  from  a  court  authorizing  him  to  sell 
his  ward's  peraonality  before  he  can  lawfully 
dispose  .of  it.  Kendall  v.  Miller,  9  Cal.  591 ; 
]>e  La  Montagnie  v.  Union  Ins.  Co.  42  Cal. 
290;  Baltimore  v.  Norman,  4  Md»  352;  Gentry 
V.  Bearsa,  82  N^b.  787,  118  N.  W.  1077  (con- 
struing Oklahoma  statute) ;  Washabaugh  v. 
Hall,  4  S.  D.  168,  56  N.  W.  82;  Browne  v. 
Fidelity,  etc.  Co.  98  Tex.  55,  80  S.  W.  593 
(flMdifying  judgment  Brown  v.  Fidelity,  etc. 
Co*,  (Tex.)  76  S.  W.  944).  Gillespie  v.  Craw- 
led (Tex.)  42  S.  W.  621.  Sea  also  Schmidt 
T.  Wieland,  35  Cal.  343. 

In  Canada  a  tutor  is  prohibited  from  dis- 
posing of  his  minor's  shares  in  a  joint  stock 
company  without  the  authority  of  a  judge  or 
protiionotary.  Raphael  v.  McFarlane,  18  Can. 
Sup.  Ci.  183. 

In  Hatrison  v.  Ilgner,  74  Tex.  86,  11  S.  W. 
1^)34^  it' was  held  that  a  sale  by  a  guardian  of 
his  ward's  personal  estate  must  be  confirmed 
by 'the  court  in  addition  to  being  ordered  by 
it;  befoite  the  sale  will  be  valid. 

In  /otM»  a  statute  providcQ  that  "gnand- 
ians  of  the  property  of  minors  muat  prosecute 
and  defend  for  their  wards/'  and  "must  also, 
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in  other  respects,  manage  their  iiitereaU  im^ 
der  the  direction  of  the  court/'  and  that  '^tbey 
may  thus  lease  their  lands  or  loail  their 
money  during  their  minority,  and  may -do  all 
other  acts  which  the  eobrt  mky  deem  for  the 
benefit  of  the  wards.*'  It  has  been  held  that 
this  stiitute  modifies  the  common-law  rule  aa 
to  the  power  of  a  guardian  over  the  property 
of  his  ward  and  that  an  order  of  the  cour^ 
must  precede  the  sale  of  the  ward^s  person- 
alty. Bates  V.  Dunham,  58  la.  308,  12.  K.  Wi 
309;  Blusher  v.  Hammond,  94  la.  5312,  ftd- N: 
W.  186;  Mt^Gutchen  t.  RouBh>  139  Ia«  361, 
115  N.  W.  90S. 

A  Nebraska  statute  provides  that  *^^tiie 
courts'  df  probate  in  their  resptetive  counties, 
on  the  application'  of  a  guardian,  or  of  any 
person  interested*  in^  the  estate  of  any  ward; 
after  such  notice  to  ail  persona  interested 
therein  as  the  court  shall' direct,  may  au4hor- 
iase  or  require  the  j^afdia'n  M'SKll  and  trans^. 
f^r  any  stock  in  public  funds,  6t  in  any  bonk 
or  corporation,  or  any  other  personal  estattf 
orefiTecls  held  by  him<  as  gmwrdian,  and  (to 
invest  the  prooeeds  of  such  sale;  and  also  any 
other  moneys  in  his  hands,  in- real  estate,  or 
in  any  other  manner  that  shall  be 'most  for 
the  tnterest  of  all  concerned  therein,  and  the 
said  court  may  make  suoh  further  orderfs 
and  give  such  diretstions  as  i^e  case  may  rey 
quire  fot  managing,' investing,  iktid  disposing 
of  the  estate  and  efl^ts  in  the  hands  of  t)i0 
guardian.'*  Under  thtlt  aot  it'  has  -bacn  held 
that  a  sale  or  transfer  of  the  personal  prop- 
erty of  a  ward  must  be  by  auUiorization  of 
the  court.  Hendrix  v.  Richards,  57  Neb.  794, 
78  N.  W.  378;  In  re  0*Brien,  80  Keb.  125, 
lis  N.  W:  1001.   ■         / 

In  Merchants,  etti.  Sav.  Bank  ©o.  V.Schirkv 
27  Ohio'Oir.  Ct.  ^p.  126,  wherein  a  MUbouH 
statute  wi(6  constrnod,  tt  wai>  held  that  an 
act  which  provided' that  "when*  it  shall  appeal^ 
that  it  woiild'  be  for  the  benefit  of  the  ward 
that  his  real  'estate,  or  any  part  thereof',  be 
sold  or  leased,  or  his  personal  property,  or 
any  part  thereof,  be  sold  ...  *  the  probate 
court  may  authorize  and  color  such  sale''  and 
that  the  court  may  ''after  a  full  examination 
.  .  .  make  an  appropriate- order  for  suoh 
sale,''  etc.;  gavte  a  guardian  no  power  to  «eif 
his  ward's  personal  estate  without  aii  order 
of  court. 

Where  statutes  give  a  guardian  the  power 
to  sell  his  ward's  personal  estate  only  "when 
for  the  interest  of  the  ward,''  it  has  been 
held  that  one  who  buys  promissory  notes  from 
a  guardian  at  less  than  their  faee  value  >vith- 
out  inquiring  whether  by  the  sale  thereof' thi^ 
iiitsrests  of  *  the  ward  will  be  promoited  or 
sacrifieed;  and  with  knowledge-  that  they  be^^ 
long  to  a  trust  fund,  gbts  lio  title  to>  them: 
and  therefore  holds  the  notes  in  truat  for  the 
ward.   Stn^ng  v.  fitmusa,  40  Ohio  St.  87,  r^r 


wining  Strong' vi  Hopa,  TrObioDtee.  (Repriat) 
700,  4  Oialb.  li.  Bnl.  10S4i  Compare  £ng«l 
VI  Ortmalin,.<8  Ofiio  Dec'  (Repvint>  237,  5 
Wkly.  L.  Ga&'63.  •.!'       •  •..  ; 


Po  wer  to  J^ell , pen ie4» 

,  It  has.  befn  held,, in.  South  Carolina  that  a 
gufird^n  has  ao.po^er.^  di8p9se  af  the  per- 
aona)  ^ta4^,ot.lus.w<ar4  and  thQ.t/if  he  dp«s 
so- the  puF'Chaf^r  geij^.qfiiy ,a,.y.9id^ble  title 
to  the..prapf^t^.{  BaUigytv,  .Patter spA,  ^,  Bich. 
E»  45(5;  Moofs*  y.  Hoqd*  4  f^iclji,  .Eq.  311^  70 
Am.  Bee  2^10;  >fQDuffi^  Xi  J^^Iutyr^,  .11  H^  C. 
5^1,  32  Am^JRep^',^6,:  ^^^j^J^pu^e  y,  Vic- 
inity re»  .i^pr  a,  l^^.co^rt  8ftid^^"i;^e  cas.es  of 
Bai.ley  V,  Jfatters^n^.  l.Ric^i,  ]^'l6%  jlnd 
Mo^e  y.  Hopd,:;9  5i)Qh.|  ^g*  3J.l.,ire  ^onclu- 
siye;  qjfi,  the  pqini  t^at  .^^  gp^rdian  has  no 
legal  title  XQ[  th^.p^^nal  ppDpprj^  «^f  hia 
wafjdy  %nd  th^t.  ;*,,  Sivl«  by^^im^V  ypidable 
at  the  optipi^ioi  th^.J^nt,^  wh^n  Ke  coines 
of  age.  .In  j^|ie,  ^;^er  the  purph^r  was 
made  ig  deliyef  qp,, . the,  p]^pperty,  .while  in 
the  latter  .ca^ei  thf^'^eovr.)^,  sa^d:  ,;lt  js  not 
intended  t|p  \)e  intimated,  th^t  £he  pqrclyiser 
in  this  case  could, not  hia. vp^bee«v  suc^^s^vUy 
pursued  if  he  ftnd  the  ^^ves.  hf»d  .b<^cu  iound 
within  the  jurisdictipp.'  .  Pa^e  327. ,  The  ap- 
I^yants  only  f^ak>a^ai^^t  the, 4>uf chaser  the 
proceeds, jQf  t^i  jmdgipent.of  fqj;ecloBure.  They 
ajei'^ntiii^d  .to  i^ai, reliefs  Thji  bond  and 
m9rtjpige.l^aY,e.bej?n^l?el^.by  U;e  purchaser  in 
trust  for  fixexa,  and  ipuajt  ^qw  be  turned  over 
ifi  them  as ; the  legal  owners.  The  remedy  for 
the  puTCh^^r,,  ii^Ji^Q  \i9s  any^  ifi  'a^ii^t  the 
guardi^,".  .  I  '      '  \',  ., 

In  VVopdbvidge  v., Pope,  22  La.  Ann.  203, 
the.cpurt.  afiid:  'l^jie  gi^era}  rule  i^p.  that 
paTiSogas  acting,  iq  a  ^ifigiary ,  capacity,  such 
as  t^ndici^,  exequtpra^  tutor;},  etc.,  have  no 
right  to,  tra^isfer^  by  u^dors^meuti^the  prom- 
i/3sory  note^s,  bills  and  other,  paper  held  by 
them  in  .th^ir  repneaentative  capacity,  except 
under,  <w.  order  of  ^ourf,  and,  in  the  case  of 
tutorsr  ^ith  the  advice, of  a  famiJl^'  meeting. 
But  t)iiB,  like  other  genej;^!  rulePf  is  :pot  with- 
out it^  ;^xccptions.t  ,Th^  it  ha^,.becn  held 
th^t.Buch  a  transfer  is  pot  an  St^AQlute  null- 
ity, and  if  t^e  transfer  he  mad£  i,n  .the  inter- 
est of  t^  .pitrty,  in  whose  favor  the  restric- 
tion or  rule  is  ,made  and  this  fact  be, proved 
by  the  transferee,  the  bona  fide  own^^rship  is 
estabUahed,  and  the  holder  may  recover  on 
the  note.".  And  see  .^ertuit  v.  Dapiare,  60 
La.. Aon,  893}  24  So.  681.' 

It  was  held  in  Michael. y.  Fripp,  Jj^  K.  7 
Bq.  .<E>«.)i96,  i9.L.  T,  Jf.  S.,267,  17  W.  R. 
93i  that  without  expreae  provisions  in  a  ahip- 
pw^  afit  empqwerio^l  l^inpi  i^  dp  ,ap^  a,  guard- 
ian had  no.  i^utshpxi^y.to  s^H  or , mortgage  his 
Wfu-d'a  ship. 
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CoAtraets  *»'Freedon  of  Ooatntoi  «-  Z»* 
tent  of  Fartiefl  Co«tirolii. 

Particft  oompetent  to.coutract,  and  free  to 
do  so  may,  in^the  exercise  o£  their  judgment, 
make  t|ieir  own  contracts;  and  when  their 
intention  is  ascertained,  i^  is  ordinarily  the 
duty  of  the  courts  to 'carry  it  out,  tf  not  in 
eoimict  with  any'  rale  td  law,  good  morals; 
or  pubtie  policy.  ' 
Diimace*     ^      CovAxuAtH     Li^iifdatliic 


Contracts  by.  which'  parties,  who  ace  uader 
no  compiulsioQ,,  agree  beforehand,  upon  the 
amount  oi  da<9ages^  which  shall  be  allowed 
for  a  breach,  are  as  lawful  as  any  others, 
unless  inhibited  by  some  rule  of  law. 

Peiaalty  or  liquidated  Damages. 

Where  the  intention  of  the  parties  to  a 
contract  is  in  doubt,  the  courts  are  inclined 
to  construe  a  sum '  stipulated  for '  in  case  of 
breach'  a?  a  penalty,  since  the  general  theory 
of  the  law '  is  that  compensation  shall  be 
the  rale,  and  the  appUcatieaa!  ol  that  rul« 
works  justice  between  t|h4}», parties.    .    .     , 

[See  note  atei^d  .of  this  Qase.] 


In  detef mining,., whether  a  stipulated  a.um 
to  bp  paid  for  the  Ijreach  of  fk  contract  was 
intended  to  be  a  penalty  or  liquidated  dam- 
ages, the  language  used'  and  the  subject 
matter' of  tlie  cbntraict  will  be  considered  to 
ascertain  the  intehtibn  of  the  parties,'  and 
generally  the  language  tksM  Mil  control;  but 
the  ii»e'  of  "the  word  '^liquidated^  is  not  al- 
ways eoatroUing'. 

[See  note  at  end  ol  this  caaej. 
Samo. 

If  a. provision  in  a  contract  fixing  astipu*^ 
lated  sum  in.  case  of  breach  baa  reference  to 
uncertain  damages,  and  ,it  appears  Uiat  se- 
rious damage  might  have  been  inqurrod,  and 
no  fraud  lias  been  used  in  procuring  [the  con- 
tract, the  courts  cannot  interfere,  and  the 
stipulated  sum  furnishes  the  mea^aure  of  dani- 
ages.' 

[See  Bote  at  end  of  this  case.] 


Where  different  acts  to  be  performed  nnder 
a  contract  are  of  unequal  degrees  of  impor- 
tance, some  resulting  in  great  damage,  and 
others  in  trifling  and  inconsiderable  loss,  a 
stipulated  sum  in  gross,  to  be  paid  for  a 
failure  to  perform  any  one  of  t"he  Acts,  will 
be  construed  as  a  penalty. 

[See  note  at  end  of  thig  case.]  ' 

Same. 

A  stipnlation  in  a  contract  with  a  feHy  for 
the  construction   Of  a  pumpittg  station  >ifoi- 
pumpihg  water  to  be  distribated  tb  certain 
Ann.  Cas.  1916C. — 22. 


parts  of  the  city  for  the  use  of  the  inhabit- 
ants and  for  protection  againat  fire,  for  the 
payment  of  $50  for  each  day  that  completion 
was  delayed  beyond  a  time  fixed,  is  a  stipula- 
tion for  liquidated  damages,  and  not  for  a 
penalty,  as  the  contract  was  made  for  the 
purpose  of  preserving  the  health  and  pro- 
moting the  convenience  and  welfare  of  citi- 
zens, and  protecting  them  and  their  property, 
and  there  can  be  no  estimate  of  the  damages, 
or  compensation  for  the  inconvenience  to  the 
public,  especially  w;bere  the  contract  recites 
that  the  damages  from  such  delay  cannot  be 
calculated  with  any  degree  of  certainty. 
[See  note  at  end  of  this  case.] 

iiiqnidated  Damasks  —  Defenses  to  Ke- 
ooTorj  ^  Delay  in  Other  Work. 

Under  a  contract  for  the  construction  of  a 
pumping  station  for  a  city,  providing  for  the 
payment  of  $5^  lor  eaoh-  day  that  the  com- 
pletion 4>i  the  oontraot  was  delayed  as  liqui- 
dated damages,  such  damages  are  recoverable, 
though  the  pumping  station  was  designed  to 
bring  water  through  i^  tunnel  which  was  not 
completed  until  after  the  completion  of  the 
pumping  station;  the  contracts  ifor  the  con- 
struction of  the  tunnel  having  provided  for 
Its  completk)n  nine  mbnths  before  the  time 
fixed  lor  completion  ol  the  pumping  station. 

Error  to  Branch  "D'»  Appellate  Court,  First 
Diptriqt. 

.  Action  by  Parkiar -Washington  Company, 
plaintiff,  against  City  of  Chicago^  defendant. 
Judgment  for*  defendant  in  ^lunicipal  Covirt 
of.  Chicago;  Cottbell,  Judge.  Judgment  af* 
firmed  by  Appellate  Court.  Plaintiff  brings 
error.  The  facts, are  stat^  in  the  opinion. 
Affirmed. 

*  *  *  • 

Olsen  d  Boord  and  Qlckrenoe  N.  Board  tot 
plaintiff'  in  error.  •  ■ 

William  Jf7. .  Session,  Qeorge  L.  Jteker .  and 
Max  if.  Korshak  for  delenda^nt  in  error. 

[137]  CABXWRiiaHT,  C.  iJ. — On  September 
10,  19D9,  the  Parker-Washington  Company, 
plaintiff'  in  error,  entered. into  a  contract  by 
which  it  agreed  to  construct  for  the  city  of 
Chicago,  defendant  in  error,  the  foundations 
of  a. boiler  room^  auxiliary  buildings  and 
chamney  of  a  pumping  station  at  One  Hun- 
dred and  Fourth  street  and  Stewart,  avenue, 
in  the  city  of  Chicago,  and  to  complete  the 
same  by  December  22,  1909.  The  work  was 
not  completed  until  Mareh  5,  1910,  seventy- 
three  days  after  the  date<  fixed  for  its  com- 
pletion. The  contract  contained  the  foUowiag 
provision:  "It.  i0  distinctly  understood  and 
agreed  by  the  parties  hereto  that  the  work  to 
be  performed  hereunder  shall  be  completed 
within  the  time  hereinabove  fixed  lor  its  com- 
pletion. Inasmuch  as  failure  to  complete 
t^.  same  within  the  time  herein  fixed  will 
work  an  injury  to  the  city  of  Chicago,  and 
as  damages  arising  from  such  failure  cannot 
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be  calculated  with  any  degree  of  certainty, 
it  is  hereby  agreed  that  if  such  work  is  not 
fully  [138]  completed  within  the  time  fixed 
herein  there  shall  be  deducted  from  the  con- 
tract price  and  retained  by  said  city,  as  its 
ascertained  and  liquidated  damages,  the  sum 
of  fifty  dollars  ($50)  for  each  and  every  day 
passing  after  the  date  fixed  for  the  compler 
tion,  until  said  woric  is  fully  completed  as 
specified."  When  the  work  was  completed  the 
defendant  in  error  retained  the  stipulated 
sum  of  $50  a  day  for  the  seventy-three  days 
as  liquidated  damages  and  the  rexviainder  of 
the  cpntract  price  was  paid.  The  plaintiff  in 
error  brought  suit  in  the  municipal  court  of 
Chicagp  for  the  sum  so  retained  and  also  for 
a  balance  due  on  another  contract.  The  court 
tried  the  case  without  a  jury  and  found  in 
favor  of  the  plaintiff  for  a  balance  due  on  the 
other  contract,  but  found  against  the  plain- 
tiff on  this  contract  on  the  ground  that  the 
defendant  was  justified  in  retaining  $3050  as 
liquidated  damages.  Judgment  was  entered 
accordingly,  and  the  plaintiff  appealed  to  the 
Appellate  Court  for  the  First  District  and 
assigned  as  error  the  holdings  of  the  mutaici- 
pal  court  on  propositions  of  law  and  the 
refusal  to  allow  the  full  sum  claimed  on  both 
contracts.  The  Appellate  Court  affirmed  the 
judgment,  and  a  writ  of  certi<yrari  was  award- 
ed to  bring  the  record  to  this  court  for  review. 
The  lfl?w  permits  parties  competent  to  con- 
tract and  free  to  do  so,  in  the  exercise  of 
their  judgment,  to  make  their  own  contracts, 
and  the  proper  function  of  court*  is  to  enforce 
such  contracts  as  made,  where  they  do  not 
conflict  with  any  rule  of  law  or  good  morals 
or  the  declared  public  policy  of  the  State. 
When  the  intention  of  the  parties  to  a  con- 
tract is  ascertained  it  is  ordinarily  the  duty 
of  the  courts  to  carry  it  out  (U.  S.  y.  Beth- 
lehem Steel  Co.  205  tJ.  S.  106,  27  S.  Ct.  460, 
51  U.  S.  (L.  ed.)  731),  and  they  cannot  prop- 
erly assume  a  guardianship  over  those  who 
have  the  requisite  capacity  and  are  free  to 
make  such  contracts  as  they  may  choose. 
Contracts  by  which  parties  who  are  under  no 
compulsion  agree  beforehand  upon  the 
amount  of  damages  which  shall  be  allowed 
for  a  breach  are  as  lawful  as  any  others  un- 
less they  [139]  are  inhibited  by  some  rule  of 
law.  lliere  is  a  class  of  contracts  in  which 
stipulations  for  liquidated  damages  are  not 
petmitted  because  the  law  has  fixed  a  definite 
standard  for  such  damages  and  an  agreement 
to  pay  more  is  necessarily  in  violation  of  the 
law.  Those  are  cases  where  the4*e  is  an  agree* 
ment  to  pay  a  certain  sum  of  money,  or  in 
default  to  pay  a  sum  exceeding  the  lawful 
liate  of  interest,  as  liquidated  damages:  (Tier- 
nan  V.  Hinman,  16  III.  400*,  13  Cyo*  101.) 
That  rule  was  alluded  to  in  Peine  v.  Weber, 
47  111.  41;  and  itt  the  case  of  Scdfield'  t. 
Tompkins,  95  III.  190,  35  An.  Rep.  160,  where 


the  s^reeiAent  10^M  held:  to  be  for  a  {MUlty 
and  not  liquidated  damages,  the  contract  was 
to  pay  $22,770  as  the  price  of  land,  and  also 
as  liquidated  daniagef^  i^baseih^  sum  was 
not  promptly  paid.  Where  the  agreement 
does  not  interfere  with  any. rule- et  law  the 
intention  of  the  parties,  as  in  all  other  cases, 
must  govern.  Where  ^e  \ptepti(>i\  of -the  par- 
ties is  in  doubt  the  courts  are  inclined  to 
construe  the  stipulated  sum  as  a  penalty,  be- 
caiise  tfte  theory)  at  'the  law  ginerally  ^is^  tbaf 
compensation  shktl  be 'tile  TVl»aAlJthe^  appli- 
cation of  that  rule  Itorks' justB^e  between  the 
parties.  (Iroquois'  Furnace 'C%.  v.  WiOdin 
Mfg.  Co.  ni  ni.  582f,  54  N;  E.'987. j  in  order 
to  determine  whetlier  a  stipulated  ?um  to  be 
paid  for  the  breach  oi  a  cop  tract  was  intended 
to  be  a  penalty  or  liquidated. daJSiage&«  the 
eourt.  will  {x>nsider  the  Jfnguage  .used.. and 
the  subject  matter  of  the  contrjict  to  aaoer- 
tain  the  intention  of  tlieiparties.  The  use 
of  the  word  "liquidated"  does  not  always  de- 
termine the  question^  a)tad  fff  the  c*8e  of 
Iroquois  Furnace  Co',  r,  Wilkin  Mfgi  Co. 
supra,  the  fact  that  the  supplemental  con- 
tract recited  that  the  jpurchaser  wils  dediiNous 
that  the  contract  shoiild  contain  a' penalty 
in  the  nature  of  stipulated  damages  was  given 
weight.  With  respect  to  the  subject  matter 
of  the  contract,  if  the  provision  has  reference 
to  uncertain  damages  ai|d  the  case  shows  that 
serious  damage  might  bave  been  incurred, 
and  no  fraud  has  beien  used  in  procuring  the 
contract,  the  courts  cannot  interfere  and  the 
stipulated  sum  furnishes' the  fu1l'fT40]  meas- 
ure. Generally,  the  language 'in  which  the 
parties  have  expressed  their  intention  will 
control.  One  matter  to  be  considered  is  the 
question  whether  different  acts  to  be  per- 
formed are  of  ungual  degrees,  of  importance, 
some  resulti^  in  great  damage  and  otliers  in 
trifling  and  inconsiderable  loss.  In  such  a 
case,  if  a  stipulated  smn  in  gross  is  to  be 
paid  for  a  failure  to  perform  any  one  of  the 
acts  the  sUm  will  be  construed  as  a  penalty, 
because  it  cannot  be  presumed  that  the  par- 
ties intended  to  satisfy  a  breach  of  either 
condition  by  the  same  stipulated  ^um.  (19 
Am.  &  Eng*.  Enc.  of  Law»  40;  13  Cyc.  101.) 
That  doctrine  does  not  apply  to  this  ct^,  for 
the  reason  that  the  sum  agreed  upon  as 
liquidated  damages  related  to  the  completion 
of  the  entire  work.  Where  the  damages  that 
will  result  from  a  failure  to  perform  the  con- 
tract are  of  such  a  nature  that  they  can  not 
be  definitely  ascertained  or  proved  and  the 
parties  have  stipulated  a  sum  as  liquidated 
damages,  there  is  no  reasonable  ground  for 
saying  that  the  parties  did  not  intend  to  fix 
and  define  the  aipount  pf  damages  and  their 
agreement  will  be  upheld.  These  rules  are  to 
be  gathered  from  the  j[oUowing  decisions: 
Peine  .vi  ,Webei^,  supra;  Poppers  v.  Meagh/v, 
148  III.  192,  35  N.  E.  806 ; .  Gobble  v.  Linder, 
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76  111.  157;  Hennessy  ▼.  Metzger,  152  111. 
505,  38  N.  E.  1058,  43  Am.  St.  Rep.  267; 
Westfall  V.  Albert,  212  111.  68,  72  N.  E.  4; 
Pinkney  v.  Weaver,  216  111.  186,  74  N.  E. 
714:  Western  Gae  Constr.  Co.  v.  Dowagiac 
Gas,  etc.  Co.  146  Mich.  119,  10  Ann.  Caa.  224, 
109  N.  W.  29. 

We  do  not  SM  how  there  can  be  any  doubt 
as  to  the  moaning  of  the  parties  as  expressed 
in  this  contract,  inasmuch  as  they  specified 
that  the  failure  to  complete  the  work  would 
work  an  injury  to  the  eity  and  the  damages 
arising  from  the  failure  could  not  be  cal- 
culated with  any  degree  of  certainty,  which 
brings  the  case  exactly  within  the  rule  of  law 
on  the  subject.  Not  only  did  they  express 
the  fact  that  the  damages  coilld  not  be  cal- 
culated with  any  degree  of  certainty,  but  that 
was  the  truth.  The  construction  contracted 
for  was  a  part  of  a  pumping  station  for 
pumping  [141]  neater  from  Lake  Michigan, 
to  be  distributed  to  the  south  and  southwest 
parts  of  the  city  for  the  use  of  the  inhabit- 
ants and  for  protection  against  fire,  llie 
city,  in  its  corporate  capacity,  would  suffer 
no  damages  by  the  failure  to  complete  the 
work,  but  the  citi£ens  in  whose  behalf  the  con- 
tract was  made  would  suffer  damages  which 
it  would  be  practically  impossible  to  prove. 
The  contract,  was  made  l^  ths  city  for  the 
purpose  of  preserving  the  health  and  pro- 
moting the  convenience  and  welfure  of  its 
citizens  and  protecting  them  and  their  prop- 
city.  (Brooks  vl  Wichita,  114  Fed.  297,  52 
C.  C.  A.  209.)  It  is  b^ond  question  that 
there  could  be  no  estimate  of  damages  or  com- 
pensation for  the  inconvenience  to  the  public 
or  damage  resulting  from  a  failure  to  com- 
plete the  contract  as  agreed  ^Harl^  v.  Sani- 
tary Dist.  226  111.  ^la;  80  N.  E.  771)  and  if 
the  parties  did  not  intend  that  the  stipu* 
lated  sum  should  be  liquidated  damages  they 
did  not  intend  that  any  damages  could  be  re- 
covered, since  none  could  be  proved. 

Counsel  insist  that  the  defendant  could 
retain  nothih^  as  liquidated  damages  because 
contractors  for  other  work  did  not  complete 
their  contracts,  and  the  pumphig  station, 
therefore,  could  not  be  used  before  the  plain* 
as  completed  its  work.  Hie  pumping  station 
was  designed  to  bring  water  through  a  tunnel 
from  Lake  Michigan,  a;nd  the  tunnel  was 
divided  into  three  sections  and  different  con- 
tracts were  let  for  the  construction  of  the 
sections.  By  these  Contracts  all  the  work  was 
to  be  completed  more  than  nine  months  be- 
fore the  time  fixed  for  the  completion  of  this 
contract,  but  the  tunnel  was  not  completed 
until  after  the  work  of  the  plaintiff  had  been 
finished.  Neither  the  intention  of  the  parties 
nor  the  construction  of  the  contract  can  de- 
pend upon  what  happened  nfterward,  which 
was  not  reasonalfly  in  contemphition  when  the 
contract  was  made.    Oases  where  the  Actual 


damages  suffered  have  been  capable  of  ascer- 
tainment and  could  be  considered  by  the  par- 
ties do  nort  apply  to  the  situation  here.  It 
was  intended  that  each  contract  [142]  should 
be  performed  within  the  time  agreed  upon, 
and  if  there  was  a  similar  stipulation  in  every 
contract,  the  argument  would  lead  to  the  con- 
clusion that  each  one  could  say  that  nothing 
could  be  deducted  from  hie  contract  price  be- 
cause someone  else  had  not  performed. 

The  contract  was  construed  by  the  munici- 
pal court'  in  accordance  with  the  views  we 
hiave  expressed  and  the  propositions  of  law 
held  were  in  harmony  with  such  views. 
^ '  Hie  j<udgttient  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


NOTE. 

The  reported  case  discusses  at  length  the 
various  considerations  which  control  in  deter- 
mining whether  a  stipulated  iforfeiture  for 
breach  of  a  contract  is  a  penalty  or  liquidated 
damages.  Applying  the  rules  laid  down,  it  is 
held  that  a  provision  for  a  forfeiture  of 
fifty  dollars  for  each  day  of  delay  in  com- 
pleting a  municipal  pumping  station  is  re- 
coverable as  liquidated  damages.  The  subject 
is  fully  treated  in  the  notes  to  Stony  Creek 
Lumber  Co.  v.  Fields,  1  Aqn.  Caa.  242;  West- 
ern-Gas Constr.  po.  v,  Dowagiac  Gas,  etc.  Co, 
10  Anil.  Gas.  224;  Webster  v.  Bosaaquet,  Ann. 
Cas.  1912C  1019,  and  Stillwell  v.  Paepcke- 
Leieht  Lumber  Co.  108  Am.  St.  llep.  42.  For 
the  application  of  the  rules  for  determining 
the  nature  of  the  stipulation  to  a  deposit  by 
a  tenant  to  secure  the  performance  of  the 
terms  of  the  lease,  see  the  note  to  Cunning- 
ham V.  Stockton,.  19  Apn.  Cas.  212* 
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Maryland  Court  of  Appeals— June  24,  1914. 
193  Md:  447;  01  Ail.  577. 


LaAdlovd  amd,  Tmnmnt  —  Estoppel  to 
Deny  I«mftdl«rd's  Title  «-  Biskt  to 
Crops. 

Where  on  a  conveyance  of  leased  land  the 
landlord's  interest  in  a  growing  crop  is  re- 
served, the  rule  that  a  tenant  cannot  deny 
his  landlord's  title  does  not  prevent  the  ten- 
ant from  defending  an  action  by  the  grantee 
for  the  Value  of  sucli  crop  on  the  ground  that 
it  has  been  delivered  to  the  grantor. 
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Statute  of  Fraudi  «  Tvanifev  of  Grow- 
ing; Crop. 

Growing  crops,  if  fructus  industriales,  such 
aa  a  crop  of  wheats  are  chattels,  and  may  be 
sold  without  complying  with  the  require- 
ments of  the  statute  of  frauds,  especially  in 
view  of  Uniform  Sales  Act  (Code  Pub.  Civ. 
Laws,  art.  83),  §  97,  providing  that  "goods" 
inchides  all  chattels  personal  other  than 
things  in  action  or  money,  and  that  the  term 
includeiB  emblements;  industrial  growing 
crops,  and  things  attached  to  or  lormipg  a 
part  of  the  laB4  which  are.  agreed  to  be 
severed  before  salie  of  under  the.  contract  of 
sale. 

Part.  Payment  «  Bos|^rTat|ipn  of  Part 
on  Sale. 

Within  the  provision  of  the  Uniform  i^ales 
Act  (Code  Pub.  Civ.  Laws,  art.  83)  tHiit  a 
contract  to  sell  or  a  sale  of  goods  of  the 
value  of  $60  or  upward  shall  not  be  enforce- 
able by  action  unless  the  buyer  shall  accept 
part  of  the  goods  and  actually  receive  them 
or  give  something  in  earnest  to  bind  th6  con- 
tract or  in  part  pa3rment,  etc.i  if  a  reserva- 
tion of  a  growing  crop  by  a  grantor  amonnts 
to  a  contract  to.  sell  or  a  sale,  the  graotor 
both  accepts  and  receives  the  crop  and  gives 
something  in  part  payment,  where  the  crop 
is  subsequently  de1ivere4  to  him  by  a  tenant; 
the  conveyance  of  the  property  constituting 
payment  in  full. 

Effect   of  Statute  «  Oral  Contract   as 
Defense. 

A  party  may  relj^  upon  an  oral  bohtractas 
a  defense;  though 'the  contph-ct  cotild  Yiot'be 
enforced  ob'  account  of  the  st&tute  of  4 ntudis, 
especially  in'  view  of  the  proviskiB  bf  tile 
Uniform  Sates  Act  /  ( Code  .  Pub,  Civ.  .IhlwSi 
art r  ^3).  that  a  (ioi^ract  to.^ell.  or.  a.  s^l^ 
"shall  not  be  enforceable"  .ufi^^fs  .th<^  buyer 
sh^ll  accept  pari  o^  the  goods  'and'  actually 
receive  them,* etc:  * 

[See  I'l  Anh.'Cafi.  479.]      '     /'  \' '  ' 
Parol  Reiierva^toii  of  Itlrowlng:  Cr^p. 

As  a  growing  crop  may  be  sold  by  parol, 
a  parol  reservation  of  such  a  crop  upon  a  con- 
veyance of  land  is  valid,  since  a  crop  may  be 
so  dealt  with  as  to  make  it  personal  property, 
and  therefore  does  not  necessarily  pass  with 
the  land  upoai'w!^i<ii  U  ie  grawk^. 

[See  note  at  end  of  this  case.] 

Ham&less    Error  ^  Ezolnaion    of    EtI- 
denoe  —  Effeeit  #f  Voidlot. 

In  an  action  by  the  grantee  of  leased  prem- 
ises against  the  tejoant  to  recover  the  vi^lue 
of  a  growing  crop  delivere<i  by  the  tenant  to 
the  grantor,  defended  on  the  ground  that  the 
crop  was«  brrillv  reserve,  by  the  grantor, 
where  the  jury  nnds  for  defendant,  the  exclu- 
sion of  a  question  asked  the  grantee  as  to 
what  steps  he  teek  to  protect  hinstil  against 
the  delivefy  of  th^:eitop  ia  faailDleas.   * 

Appeal  from  Ctveuit  Court,  Frederick 
county!  UftZTEft,  WoRTMiNGTON  and  Pmm, 
Judges. 

Action  by  Chax;les  F.  Willard  et  al.  plain- 
tilTs,  against  Benjcy   VV.^  Higdoa,  i^fendasit 


Judgment  for  defendant.  Plaintiffs  appeal. 
The  facts  are  stAted  in   the  opinion.     Af- 

FIRlfED. 

Albeft  8.  Broum,  Charln  MvC,  MathiM 
and  Etttory  L,  Oohltnz  for  appellant. 

Milton  O,  Umer,  John  8.  yeu}man  and 
Benjamm  F.  Reich  for  appellee. 

[4^]  BoTD,  C.  J. — ^The  appellee  rented  a 
farm  from.  David  H.  Roelkey  from  April  Ist, 
1910,  to  April  1st,  X911  by  an  agreement  in 
Writing  which  contained  various  pr/ovisions— 
amongst  others  that  Mr.  Roelkey  was  to  have 
one-half  of  all  the  wheat,  corn,  oats,  clover 
seed,  timothy  seedy  rye  and  hay  raised  on  the 
farm,  \fhi(ch  the  appellee  agreed .  to  deliver 
to  any  point  within  five  miles  therefrom  free 
of  oost  to  Ml'  Boelkey.  On  Doeember  27th, 
1910,  Mr.  Hoelkey  agreed  to  sell  the  farm  to 
the  appellatfte.  At  that  time  the  following 
note  was  given  to  him: 

[449]  "KnoKville,  Md.,  Dec.  27,  1910. 

"Ninety  days  after  date  we  jointly  and 
severally  promise  to  ^ay  to  David  H.  Roelkey 
five  hAindred  dollars  lor  value  received  as 
part  paynEieot  of  puJtchaae  of  farm  known  as 
Jjoamt  Crrgtve,  «ontainiag  284  acres,  more  or 
less,  e:|cept  part  reserved  betweien  two  farms, 
of K about  1<wo  or  three. acres,  more  or  less, 
purohasejfprice  to  be  $18,000.0(0." 

^  That  wa*  signed  by  C-  F.  Willard,  E.  H. 
WUlard  and  M.  h.  Willard.  On  the  itame 
d^iy  Mr.  Roelkey  gave  the  .appellants  a  re- 
ceipt as  follows: 

■»  '    , 

"Knoxville,  Md^  DeQember  27th,  1910. 

•^Received  of  C.  *\  WiHard,  E.  H.  Willard 
and'M.  L.  Wii lard  .five  hundred  dollars  in 
i<am  of  .no tie  aa  forfeit  .on.  £arm  known  as 
Ferest  Grove,  priw.  to  be  $18/)00.  • 

"$500.  DAVin  H.  RoELBUSY." 

On  March  2oth,  1011,  Roelkey  and  wife 
executed  a  deed  to  the  appellants  .for  two 
tracts  of  land  described  by  courses  ^nd  dis- 
tances, whioji  in  the  aggregate, oontaii^ed  284 
lucres,  more  or  leas,  and  it  leems  to  be  con- 
ceded that .  the.  •  lamd  conveyed  by  the  deed 
waa  the  aame .intended  ^m  be  9o}d  as  referred 
tp  in  the  note  an|}  receipt  above*  There  is  no 
^uch  reservation  in  the  deed,  but  Roelkey 
claims  that  at  the  time  of  the  sale,  it  was 
agreed,  distinctly  but  orally  that  he  was  to 
have  the  half  of  the  wheat  crop  then  growing, 
\o  which  und.^r  the  terms  of  the  lease  to  the 
appellee  he  was  entitled.  The  appellants 
deny  that  there. was  such  an  i^eement  and 
contend  that  tl^ere  could  be  no  binding  reser- 
vation made  by  parol,  as  it  would  be  in  con- 
tradj^ion  of  the  written  agreement  and  of 
thfl  deedr     Roelkej-  .claims  that  he  positively 
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refused  to  sell  the  farm  for  less  than  $18,000 
and  tb«  reservation  of  the  half  of  the  wheat 
crop,  and  that  when  he  insisted  upon  there 
being  inserted  in  the  agreement  proyisions 
that  the  appellee  was  to  remain  on  the  farm 
and  that  he  reserved  [460]  the  growing  wheat 
crop,  Charles  F,  Willard,  who  wrote  the 
papers,  said :  "It  is  not  :worth  while,  it  is 
not  like  strangers,  we  have  been  friends  all 
our  lives,  we  want  only  what  is  right."  He 
had  made  a  mistake-  in  one  of  the  papers 
whieh  had  to  be  written*  over  again,  and 
Roelkey  claims  thiat  he  again  insisted  npon 
those  provisions  being  inserted,  and  daid  hie 
son  did  not  understand  the  omission,  and 
Willard  then  turned  to  the  son  and,  address-: 
ing  him,  said:  ''Dave,  Mr.  Higdon  is.  to  stay 
on  there  and  your  father  reserves  the  grow- 
ing wheat  crop,  is  that  plain  enough  to  youT" 
Roelkey  elaims  •  that '  the  reservations  were 
accordingly  omitted  at  the  instance'  of  Wil- 
lard. 

The  appellee  delivered  the  half  of  the  wheat 
to  a  mill  for  Roelk^,  instead  of  deliveving 
it  to  the  appellants  who  notified  him- of  their 
claim  to  it.  The  appellants  sued  him  and 
at  first  dimply  had  six  of  the  usual  commod 
counts  in  the  norr.,  but  amended  by  ■  adding 
a  seventh  county  "For  money  due  for  the  use 
and  oecupatfon  of.  the  plaintiffs'-  lands  in 
Frederick  County,  Maryland.'^  The  plaintiff 
finally  abandoned  all  of  the  counts  in  the 
declaration  exc<*pt  the  seventh.  There  are 
twelve  bills  ol  exception  containing  rulings 
as  to  the  admissibility  of  evidence^  and  the 
thirteenth  embraces  the  prayers, — ^the  plain-r 
tiffs  having  offered  0even,  all  of  which  wi^re 
rejected  excepting  the  'fourth,  and  the  defend^ 
ant  three,  the  first  and  second  of  which  were 
rejected  and  the  third  granted.  The  case 
resulted  in  a  judgment  for  the  defendant,  and 
from  that  this  appeal  was  taken.  ■     - 

As  the  important  question  in  the  case  is 
whether  there  could  be.  a  valid  reservation  of 
the  wheat  crop  by  parol,  notwithstamding  the 
a^eement  of  December  27th)  '1910,  and  the 
deed  in  evidence,  we  wiir  consider  that  ques^ 
tion  before  referring  to  the  exceptions  and 
prayers  separately.  Before  doing  so,  how- 
ever, it  will  be  well  to  say  that  we  do  not 
understand  how  the  question  whether  a  ten- 
ant can  deiiy  his  landlord's  title  fs  involved 
in  this  case.  That  was  argued  at  soMe  length 
orally  and'  in  the  brief  of  the  appellants,  bnt 
there  can  be  no  difficulty  about  the  law  on 
that  subject.  If  it  was  [461]  validly  agreed 
between  the  appellants  and  Roelkey  that  the 
latter  was  to  have  the  one-haH  of  the  wh^t 
crop,  it  could  hardly  be  Isontended  that  the 
appellee  could  not  defend  against  this  suiit 
by  reason  of  the  fact  that  he  is  the  tenant 
of  the  appellants.  If,  for  example,  the  d^sed 
had  contained  such  a '  reservation,-  the  right 
of  the  appellee  to -defend  on  the  ground  that 
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he  had  delivered  the  wheat  in  pursuance  of 
that  reservation  could  not  have  been  quea- 
tioned,  and  therefore  we  say  that  the  im- 
portant queation  is  whether  there  was  a  valid 
reeervation  cif  the  wheat  crop. 

It  cannot  be  doubted  that  in  this  State 
growing  crops,  if  frudus  -imduatrialesj  such 
aa  a  crop  of-  wheat,  are  regarded  as  chattels 
and  can  be  sold  without  complying  with  the 
requiremeots  of  section  4  of  the  Statute  of 
Frauds  (29  Charles  II,  Ch.  3).  Purner  y. 
Piercy,  40  Md.  212,  17  Am.  Rep.  591 ;  Wilson 
v.  Fowler,  .88  Md.  601v  42  Atl.  201,  71  Am. 
St  Rep.  452,  42  L.R.A.  849.  In  this  State 
even  a  sale  of  growing'  trees  to  be  presentlj^ 
cut  and  removed  by  the  veiidee  ia  not  \ylthiu 
the  .  operation  of  that  section.  Smith  v. 
Bryan,  6  Md.  141,  59^  Am,.  Dec.  104;  Leonard 
y.  Medford,  l5  Md..  666,  37  Atl.  866,  37 
IxJl.A.  44ft.  If  prior  to  the  passage  of  the 
Uniform  Sales  Aot  of  1910  (Ch.^  346,  pw  272^ 
there  could  have  been  any  doubt  about  grow- 
ing crops  being  chattels,  tliat  statute  dispels 
it.  In  section  .97  of  Article  83,  it  is  declared 
that^i 'MQoods'  inoludq  all  chattels  personal 
other  than  things  in  action  or  money.  The 
term  includes  embiemente,  industrial  growing 
crops,  anfd  things  attached  to-  or  forming  a 
part  of  tlie'laadi  which  are  a.gnQed  to  he  sev^ 
ered  before  dale  or  under  the^  contract  of 
salei"  As  that  act  took,  effect  Juiie  lat,  1910, 
it  is  applicable  to  this  agreement,.  Which  waa 
made  Decemb^  27,.  1910. 

Under  the  decfifeions  in  Bichelberger  v.  Me* 
Cauley,  5  Hiir._&  J.  (Md.)  213,  0  Am.  Dec« 
514,  and  Bentch  v.  Xbng>  27  M(L  188,  a  sale 
of  a  crop  not  yet  thrashed,  shucked  or  gath' 
ered  waa  .not  within  thC'- 17th  section  of 
Statute  of  Frauda  (a9  Charles  IE,.  €h.  3), 
because  work  and  labop^  .being  neeesaary  to 
prepare  it  for  delivery,  it  waa.  not  a  sale  of 
goods^  wares  and  raercfaandi«e  withia  the 
meaniag  of.  that  section,  but.  that  •  has>  been 
changed  by  the  Uaiform  Sales  Act,:  which 
reads  as  foUowss       • 

[462]..  (1)  "A  contract  to  .sell  or  a  sale. of 
any  goods-  or  chodes  in  action  of  the  value 
of  fffty  dollars  •or  upward  •  shall  not  be-  en- 
forceable by  action  tmless  jthe  buyer  shall 
accept  ]jart<o£  the  goads  or.  chose».&n  action, 
so  contracted  ta  be  sold,  or  -sold  and  actually 
receive^ the  same,  or  give  aomething  in  earnest 
to  bind  the  contract,  or  in  part  payment,  or 
unless  sbmenote  or  memorandum  in  writing 
of  the  contract  or  bale  be  signed  by  the  party 
to  be  charged,  or  his  agent  in  that  b^alf. 

(2)  •''The  provisions  of  this  section  apply 
to  eveiy  dueh  contra<ft  or  sale,  notwithstand- 
ing that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or- may  not 
at  the  time  of  such  contract  or  sale  be  actu- 
ally made,  procured  or  provided,  or  fit  or 
ready  for  delivery,  /or:  some  aet  mayr  fce.  requi- 
site for  the  making  or< eompteting  thereof j. or 
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renderiog  the  same  fit  for  delivery;  but  if 
the  goods  are  to*  be  manufactured  by  the 
seller  especially  for  the  buyer  and  are  ndL 
suitable  for  sale  to  others  in  the  ordinary 
course  of  the  seller's  business,  the  provisions 
of  this  section  shall  not  apply. 

(3)  "There  is  an  acceptance  of  goods  with- 
in the  meaning  of  this  section  when  the 
buyer,  either  before  or  after  delivery  of  the 
goods  expressed  by  words  or  conduct  his 'as- 
sent to  becoming  the  owner  of  those  specific 
goods." 

Although  sub-section  (2)  has  changed  the 
rule  announced  by  onr  predecessors,  if  the 
alleged  agreement  as  to  ^e  crop  between- the 
appellants  and  Mr.  Roelkey  can  ije  said  to 
amount  to  a  contract  to  sell  or  a  sale,  theni 
the  latter  is  the  buyer,  and  the  further  quest 
tion  arises  as  to  whether  he  nad  done  any 
of  the  things  which  are  a  compliance  with  the 
statute:  That  must  be  answered  in  the  afr 
firmative,  as  Roelkey  did  actually  accept  and 
receive  the  wheat  and  he  did  give  something 
in  part  payment — ^inde^  in  payment  in  full 
—as  he  conveyed  the  property  for  which  the 
consideration  waa  the  $18,000.00  and  the 
reservation  of  the  wheat  crop,  if  his  conten- 
tion in  that  respect  be  correct.  Moreover, 
section  26  says  that  a  contract  to  sell  or  a 
sale,  »ha11  "not  be  tnforceahle  hy  notion/ vat- 
less,"  etc.  Under  our  decisions-  a  party  may 
defend  although  the  contract  cannot  be  en« 
forced  on  account  of  the  [468]  statute  of 
fralids.  Crane  v.  Gough^  4  Md.  333;  Webster 
v.  LeCompte,  74  Md.  258,  82  Atl.  233;  see 
also  20  Am.  ft  Eng.  Eric,  of  Law  (2d  ed.) 
818,  822. 

We  must  therefore'  consider  the  question  of 
the  validity  of  a  reservation  by  parol,  with 
the  understanding  that  a  growing  wheat  crop 
may'  be  treated  as  a  chattel  and  that  the 
statute'  of  frauds  does  not  stand  in  the  way 
of  the  defense  in  this  case  of  such  a  reserva^ 
tion.  The  authorities  are  not  uniform  on  the 
subject,  but  inasmuch  as  the  growing  crop 
can  be  treated  as  a  diattel,  and  the  et^ner 
of  the  land  can  undoubtedly  sell  it  kts  such, 
we  are  of  the  opinion  that  it  is  more  reasonr 
able  and.  more  in  accord  with  the  spirit  of 
the  decisions  in  this  State  to  hold  that  such 
a  crop  can  be  reserved  by  parol.  Of  course 
if  a  third  party  deals  with  the  vendee  of 
the  real  estate,  without  knowledge  of  the 
reservation,  another  question  might  ariBe, 
but  as  between  the  vendor  and  vendee  it 
Beems  to  us  to  be  more  logical  to  hold  that 
such  a  crop  can  be  reserved  by  parol,  without 
infringing  upon  the  rule  that  the  terms  of  a 
written  •  instrument  or  a  deed  cannot  be 
varied  by  parol,  although  there,  are  many 
decisions  to  the  oontrary  in  other  jurisdic- 
tions. 

In '2  Devlin  on  the  Law  of  Real  Property 
and  Deeds,  4iectibn  980C,  It  is  said:    "On  the 


ground  that  parol  evidence  is  inadmissible  to 
contradict  or  alter  the  terms  of  a  written 
instrument,  the  rule  announced  in  many  cases 
is  that  it  cannot  be  shown  by  parol  that  the 
grantor  reserved  the  growing  crops  upon  the 
land  conveyed.  But  HA  a  number  of  eases  a 
contrary  rule  is  announced.  In  the  first  clase 
of  cases  it  is  said  that  to  admit  the  reserva- 
tion, by  parol,  of  growing  .crops  would  be  in 
direct  confiict  with  the  rule  forbidding  the 
introduction  of  parol  evidence  to  vary  the 
terms  of  a  written  instrument.  In  the  other 
class  it  iB  said  that  the  allowance  of  a  parol 
reservation  of  a  growing  crop  ia  not  to  con^ 
tradict  the  deed,  but  to  show  what,  in  some 
instances,  would  pa^  with  the  land  as  a  part 
of  the  realty  has,  by  the  agreement  of  the 
parties,  been  transformed  into  personalty." 
The  case  [454]  of  Grabow  v.  McCracken,  23 
Okla.  612,  102  Pac.  84,  is  annotated  in  23 
L.R.A.(N.6.)  1218,  and  also  in  18  Ann.  Cas. 
503,  and  in  both  of  those  volumes  many  au- 
thorities are  cited  in  the  notes.  In  that  cajse 
it  was  held  that  a  matured  crop  of  corn  and 
wheat  standing  ungathered  upon  a  tract  of 
land  may  be  specifically  reserved  by  parol  in 
the  sale  of  the  land  as  a  part  of  the  con- 
tract price  or  consideration  of  the  deed.  The 
Court  cited  a  large  number  of  cases  in  which 
it  had  been  permitted  to  prove  by  parol  that 
there  was  a  consideratidii  in  addition  to  the 
one  mentioned  in  the  deed,  as  that  was  not 
contrary  to  the  general* doctrine  that  parol 
evidence  could  not  be  admitted  in  contradic- 
tion of  or  to  vary  a  wxitten  instrument  or 
deed. 

In  the  notes  referred  to,  cases  on  both  sides 
of  the  question  are  cited;  among  those  hold- 
ing that  the  vendor  may  avail  himself  of  a 
parol  exception  of  growing  crops,  and  that 
parol  evidence  is  admissible  to  show  that  a 
crop  growing  on  the  land  was  excepted  from 
the  operation  of  the  deed,  are  Heavilon  v. 
Heavilon,  20  Ind.  600;  Harvey  v.  Million,  67 
Ind.  90;  Benner  v.  Bragg,  68  Ind.  338;  llisey 
V.  Troutman,  84  Ind.  115;  Bourne  v.  Bourne, 
92  Ky.  211,  17  S.  W,  443;  Flynt  v.  Conrad, 
61  N.  C.  190,  93  Am.  Dec.  588;  Walton  v. 
Jordan,  65  N.  C.  170;  Baker  v.  Jordan,  3 
Ohio  St.  438;  Youmans  V.  Caldwell,  4  Ohio 
St.  72;  Backenstoss  v.  Stabler,  33  Pa.  St. 
251,  75  Am.  Dec.  592;  Harbold  v.  Kuster, 
44  Pa.  St.  392 ;  Kerr  v.  Hill,  27  W,  Va.  576. 
Without  now  quoting  from  any  of  these  cases, 
we  are  of  the  opinion  that  they  sustain  the 
position  apparently  adopted  by  the  lower 
Court  that  in  this  State  a  reservation  of  a 
wheat  crop  can  be  validly  reserved  by  the 
parol  agreement  of  the  parties,  and  the  fact 
that  the  deed  does  not  include  the  reserva- 
tion does  not  defeat  it. '  There  can  be  no 
doubt,  that  under  our  law  this  wheat  crop 
oould  be  treated  by  the  parties  as  personal 
property  and  if  they  did  agree  that  it  should 
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be  reseryed'  by  the  vendor,  vhen  .he^ezeouted 
the  deed  it  is  manifest  that  it  was  not  in- 
tended to  convey  it. 

[455]  While  lioelkey  was  the'  ovnier  of  the 
reversion  he  conM  nndotibtedly  have  sold  his 
interest   in    the   growing   crop   of   wheat'  by 
parol,  and  after  the  app^l1slntfi'b6cS,me  such 
owners  they  could  have  sold  the  landlord's 
interest  in  the  crojp,  if  it  was  not  reserved  by 
Hoelkey^     As   then   it   is   permissible   for   a 
vendor  to  sell  such  a  crop  by  parol  before  he 
conveys  the  land  and  as  the  vendee  can  sell 
it,  il  still  his,  by  parol  after  he  becomes  the 
owner  ci  the  land,  it  'seeffi^  t6  us  to  be  illdgi^ 
cai  to  hold  that  although  before  executing 
the  deed  the  vendor  and  vendee  agreed  that 
it  should  be  reserved  to  the  vendor,  yet  be- 
cause it  was  not  reserved  ,in  the  deed  itself 
the  execution  and  delivery  of  the.  deed  opei::. 
ate  to  so  reattach  this  chattel  to  the  real 
estate  as  to  make  it  realty,  and  not  person- 
alty, and  thereby  convey  to  the  grantee  whajt 
was  expressly  and  at  the  time  validly  agreed 
should  not  gp  to  the  grantee.     An  interest 
in  a  growing  crop  Is  of  a  temporary  char- 
acter, and  it  uselessly  burdens  a  deed  in  fee 
simple  to    insert  such   a  reservation   in   it. 
If  a  growing  crop  would  necessarily  pass  by 
a  deed  of  real  estate,  regardless  of  what  had 
been  done  with  reference  to  it  before  the  deed 
was  made,  tliat  would  be  a  good  reason  for 
requiring  it  to  be  reserved  ^hen  thj^  deed  for 
the  real  estate  ia  exeouted,  but  ae  the  sale 
of  a .  growing  crop  such  as  thia  is  not  the 
sale  of  an  interest  in  land  but  of  a  chattel, 
and  ia  now  so  declared  by  statute,  Ik,  deed  for 
the  land  does  not  necessarily  convey  the  crop. 
If  Roelkey  had  sold  his  interest  in  this  wheat 
crop  to  the  appellee^  or  to  some  other  third 
person,  and  the  appellants  knew  it,  could  it 
be  pretended  that  they  could  nevertheless  ii^ 
an    action    for   use   and    occupation    recover 
from  the  appellee  one-half  of  the  vjUue  ol  the 
wheat  simply  because  the  deed  did  ,not  re- 
serve it?    Certainly  not,  and  why  then  can 
they  recover  it,  if  they  agreed  that  it  thonld 
be  paid  to  Roelkey?     If  the  appellee  had  a 
valid  lease,  of  which  the  appellants  had  no- 
tice, could  they  eject  him  becwilse  there  was 
no  reaervatjon  in  the  deed  in  farvor  of^liis 
leaae?     A  tenant  may  have  property  so  at- 
tached to  the  land  as  to  appear  to  be'a.pitrt 
of  the  realty,  but  if  it  [456]  was  such  prop- 
erty as  a  tenant  <  has  the  right  to  remove, 
there  «an.be  no  doubt  of,  hie  raght  to  prove 
that  it  was  his,  and  remove  it — notwithstand- 
ing a  deed  had  been  made  which  made  no 
such  reservation.    The  case  of  Baker  t.^  Jor- 
dan, 3  Ohio  St.  438, .  is  sa  well  .reasoned  out 
and  ia  our  judgment  announces  such; a< wise 
and  correct  ruley  that  ^^  will  quote  at  some 
length  from  it.    It  .concludes  .fks  follows:     "A 
deed    purports    to   convey   tlifl   se«lty.  -   But 
what  ia.the  .rei^)ty?     Growing.' corn. rjsay  be 


part  of  ity  for  some  purposes,  but  it  is  gen- 
erally to  be  considered  as  personalty.  If  the 
parties  to  a  deed  either  by  words  or  their 
behavior  signify  their  understanding  that  as 
between  them  it  is  personalty,  tho»law  will 
so. regard  it^  and  will  respect  their  intention 
in  the  construction  of  the  deed.  When  the 
evidence  of  such  understanding  is  produced, 
it  is  not  to  ccmtradict  the  deed,  for  with  that 
it  is  perfectly  consistent;  but  it  is  to  show 
that  what  in  some  instances  would  go  with 
the  lands  as  part  of  the  realty,  was,  in  that 
case,  converted  into  personalty  by  the  will 
of  the  parties,  and. thus  to  hold  the  deed  to 
its  true  meaning  and  effect." 

Without  deeming  it  necessary  to  determine 
whether  under  our  decisiona  it  could  be  ahown 
that  the  reservation  of  the  wheat  crop  was  a 
part  of  the  consideration  for  the  deed,  and 
therefore  parol  evidence  was  admissible  on 
that  ground,  we  are  satisfied  to  base  our  con- 
clusion on  the  ground  announced  in  Baker 
V.  Jordan,  supra,  and  other  cases  adopting 
the  same  view.*  We  understand  the  position 
taken  by  such  cases  in  effect  to  be,  that  a 
conveyance  of  land  may  or  may  not  have 
beeii  intended  by  the  parties  to  include  grow- 
ing crops,  such  as  wheat,  corn,  etc.,  and  hence 
that  such  a  crop  does  not  necessarily  pass  by 
a  deed  for  the  land,  but  on  the  contrary  if 
before  ihe  conveyance  it  has  been  by  the  ac- 
tion or  agreement  oif  the  parties  converted 
into  personalty,  parol  evidence  is  admissible 
to  prove  that  fact.  That  is  so  for  the  ob- 
vious reason  that  when  a  deed  for  real  estate 
is  made,  it  does  not  convey  personal  property 
on  or  in  the  land,  and  if  a  crop  [457]  has 
been  so  dealt  with  by  the  parties  before  the 
execution  and  delivery  of  the  deed  as  to 
make  it  personal  property,  the  parties  did 
not  intend  the  crop  to  pass  with  the  land. 
In  other  words  the  crop  is  not  included  in 
the  sale  of  the  land,  and  if  it  be  not  permit- 
ted to  prove  the  previous  dealings  of  the  par- 
ties the  deed  would  convey  what  was  not 
sold.  A  growing  crop  of -wheat  is  not  such 
a  character  of  property  under  our  decisions, 
or  under  our  statutes,  as  to  necessarily  pass 
with  the  land  in  which  it  is  growing,  in  the 
absence  of  a  reservation  in  the  deed  of  con- 
ve^rance. 

We  therefore  hold  that  it  was  permissible 
to  submit  to  the  jury  the  <|ue8tion  whether 
it  was  agreed  between  the  appellants  and 
Roelkey  before  the  sale  was  consummated 
that  the  latter  vhoMldtkave  the  growing  crop 
of  wheat,  and  that  if  they  so  found  ( as  they 
did)  this  action  could  not  be  maintained 
against  the  appelliee. 

We  v^ill  briefly  refer  to  the  exceptions. 
The  first  and  second  a^e  not  pressed.  The 
third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth  and  tenth  were  to  the  admission  of 
testimony,  in  reference  to  the  parol  agreement 
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about  the  wheat  crop.  From  what  we  httre 
said  it  will  be  seen  that  such  testimony  was 
admissible.  The  eleventh  was  to  the  action 
of  the  Court  in  sustaining  an  objection  to  a 
question  asked  Charles  F.  Willard:  ''What 
steps  did  you  take  to  protect  yourself  against 
the  delivery  of  the  wheat?"  We  do  not  un- 
derstand how  that  ruling  (Touldhave  injured 
the  appellants,  in  view  of  our  conclusion  on 
the  main  question.  There  was  no  error  in  the 
twelfth  exception.  Without  discussing  the 
prayers  separately,  we  are  '  of  opinion  that 
the  plaintiff^s  fourth  and  the  defendant's 
third,  which  were  granted,  were  sufficient  to 
fairly  present  to  the"  jury  the  real  question 
involved  in  the  case,  and  we  will  affirm  the 
judgment. 

Judgment  affirmed,  the  appellants  to  pay 
the  costs. 

NOTE. 

Validity  of  Paxol  Preaarration  of 
Crops  by  Vendor  of  Land. 

The  reported  case  seems  to  be  the  only 
recent  decision  involving  the  validity  of  a 
parol  reservation  of  crops  by  a  vendor  of 
laAd.  The  authorities  are  not  uniform  on 
the  subject,  and  in  holding  that  the  vendor 
of  land  may  avail  hiniself  of  a  parol  reserva- 
tion of  growing  crops,  and  that  parol  evidence 
IS  admissible  to  show  that  a  crop  growing 
on  land  was  excepted  from  the  operation  of 
the  deed,  the  Maryland  court  follows  the 
minority  view,  as  will  be  seen  by  reference 
to  the .  notes  to  Grabow  v.  McCracken,  18 
Ann.  Cas.  503,  and  Bjornson  v.  Hostad,  Ann. 
Cas.  1915A  1151,  wherein  the  earlier  cases 
are  reviewed.  See  also  the  note  to  In  re 
Anderson,  131  Am.  St.  Rep.  621. 


estate,  and  agreed  to  contract  no  blfls  on  his 
credit,  'casaot  be  construed'  as  an  agreement 
not  to  sue  for  separation  ior  a  pre-existing 
capse  u^knQWQ  to  the  innocent  party. 
[See  note  at  end  of  tiMS  case.] 
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DiToree    —    SepavmtiAa    Aigx^mmmt    mM 


A  separation  agreement  reciting  that  it 
was  made  because  the  marital  relations  of 
the  parties  were  qot  pleasant,  And  providing 
that  the  husband  should  pay  the  wife  $6  a 
week  during  his  life,  and  in  case  of  his  death 
for  four  y^ars,  by  which  the  husband  waived 
all  right  to  the  life's  property,  and  the  wif* 
released  all  her*  interest  in  her  hiibbAnd'S  real 


A  valid  separation  agre^ement  does  not  bar 
the  husband  s  petition  for  divorce  from  bed 
and  board  on  the  ground  of  the  wife's  adul- 
tery unknown  to  him  when  he  entered  into 
such  agreement,  nor,  in  the  absence  of  an 
express  stipulation  agdinbt  a  suit  for  divorce 
for  px«-existing  causes  then  known  to  the 
other  party,  prevent  either  party  Iroon  ntain- 
taining  an  acUon-  for  divorce,*  .either  absolute 
or  limited,  whether  the  cause  therefor  oc- 
curred before  or  after  such  agreement. 

[Se^  note  at  end  of  this  case.]       r 

Same.  ,  .  - 

An  action  for  divorce  for  abandonment  or 
desertion  occurring  after  a  separation  agree- 
ment cannot  be  maintained.  ' 

[See  note  at  end  of  this  case.] 


Articles  of  separation  nmy  be  taken,  m 
connection  with  ]«p8e  of  time  aad  other  cir- 
cumstances, as  evidence -that  a  party  thereto, 
petitioning  for  divorce,  is  not  acting  in  good 
faith,  so  aa  to  be  entitled  to  the  favorable 
consideration  o{  the  court.     • 

[See  note  at  end  of  this  Case.] 

Same. 

A  separation  agreement  entered  into  by  the 
husband,  >^ithout  knowledge  of  the  wife''8  pre- 
existing Adultery,  cannot  be  held  to  have 
condoned  'tiie  prensicbrting  cause  for  divorce, 
since,  without  knowledge,  there '  can=  be  no 
condonation. 

[See  nqteat  end  of  this  case.  1-    • 

Same* 

A  husban.4's  petition  for  divorce,  after  en- 
tering .into  a  separation  figreement,  ia  not 
dependent  upon  a  rescission  of  such  agree- 
ment, which,  if  valid,  mivy,  notwithstanding 
the  divorce,  be  effective  so  far  as  it  stipu- 
lates for  the  wife's  support. 

[See  note  ^t  end  of  this  case.] 

«  * 

Exceptions-  from'  "Washington  Covnty 
Court:  Fish,  Judge. 

Action  for  divovce.  '  James  Canning,  peti- 
tioner, and  Itfartha  Canning,  petitionee.  Judg- 
ment for  petitioner.  Petitionee^  alleges  ex- 
ceptions.   Theilact&  are  stated  in  the  opinion. 


Th»r%auH  S  Hunt 'for  petitionee. 
Fted  L.  Laird  and '  Benier  d  Semper   for 
petitioner. 

[4M]  Tatlob,  J.— This  is  a  petition  for  dl^ 
^rce  from  bed  and  board.  The  petitionee 
pleaded  in  bar  articles*  t>f  separation.  To 
this  plea  tfr«  petition^  replied  that  the  cause 
alleged  ivi  his  petition  Was  unknown  to  him 
at  the  tiine  ^61  the  ex^ution  of  the  ieparation 
agreein^nf.    To^the  replication  the  peftitionee 


demturrcid.  The .  eourt  below  overmlecl  the 
demurrer  and  adjudged  the  replieation  a  Bufii* 
cient  anBW«r  to  the  plea  aad  that  the  peti- 
tioaer  might  maintain  hia  petition  for  divorce 
to  which  the  petitionee  wae  allowed  an  ex- 
ception and  the.  eauM  paaBedi.to  thia  Court 
before  final  hearing.  *    . 

The  plea  alleges,  in  flubBtanee,.  that  on  the 
24th  day  of  October^  1007,  because  ol  the 
fact  that  the  marital  relatione  between  the 
petitioner  and  petitioniee'  were  not  pleasant. 
and  being  unabln  to  livaJiappily  as  husband 
and  wife^  they  entered  into  the  following 
agreement: 

"An  agreement,  made  and  entered  into  bj 
and  between  James  C.  GanniJig,.of  Moatpiriier, 
In  the  County  of  Washington  and.  State  of 
Vermont, -of  the  first  patt,  and  Mar.tha  Csa'> 
ning^  [494}  of  said  Montpelier^  in  the  County 
of  Waabington  and  State  ol  Vermont,  of  the 
second  part. 

Witnesseth:  That  whereas  the  said  James 
C.  Canning  and  Martha  Canning,  being  hus^ 
band  and  wife,  and  whereas  theit>  marital 
relations  are  not  pleasant;  therefore,  in^oon- 
aideration  of  the  covenants,  agreements, 
grsAts,  releases  and  stipulations  hereinafter 
expresbed,  agreed. npon  and  consented  to,  the 
said  James  C.  Canning-^and  Martha  Canning 
are  to  separate  and  live  separately  and  apart 
from  each  otlier  until '  said  ^marital  /telationa 
are  severed  by  the  decease  of  one  or  the  other 
of  said  parties. 

In  consideration  of  the  covenants  and 
agreements  hereinafter  set '  forth,  the  said 
James  C.  Canning  hcveby  agrees  toi  pay,  or 
cause  to  be  paid,  to  the  said  Martha  Canning 
the  aum  of  six  dollars  per  wee'ky  said  Siam 
to  he  fMiid  to  the  said  Martha  Camiing^  every 
week  dartag  the.  lifetims  of'tha  Said  James 
C.  Canning,  but  if  'the  said  CAnniag:  should 
decease  within  lour  years  -froib  the  idate  of 
this -iDStrument,  then  the  said  six  doliars  petr 
weekf  is  to  be  paid  out -of  his  i  estate-  up  to  a 
period  of  iaar  years  from  October  24th,  A..D. 
1907.  J   .       • 

The  said  James  C«'Canning,'for  himself  and 
his  heirs,  further  lagnees, 'for  <thei  oonsidera^ 
tion  hereinafter  expressed  to  reniise,  release 
and  waive  any  and  all  elailns  to  any'pcoiferty, 
real  or -personal;  which  he' might  have  or 
would  have  in  and  to  the  properW<of"the  said 
Martha  Caawliq;*,  as.faer  huaband.-    - 

The  said  Martha  Canning,  for  herself,  her 
heirs  and  assigns,  for  the  eoasiderattion  of  the 
agreements  above*  set  'forth,  to  be  performed 
by  the  said  James' C.^  Csnning„  agrees  las'loi* 
lows:  to  accept  said  sixidolfatiraa  week  dmring 
the  lifetime  of  thei  said  James  C.  C\tnaing;  to 
release  all  her  right/. title  and  Inibresi  to  and 
in*  the  real  estate  af  thtt  ^id<  ihunes  ;C.  Can* 
ning'by  signing;  aa-wiie  of  the  safid  Jaoiea  O. 
Calming,  acdeed'- eon veying' said  real  estate,  to 
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C.  P.  Pitkin  and  Antoine  Galaise  in  trust  apd 
as  trustee  for  the  said  James,  C.  Canning; 
to  remise,  release  and.  wi^ve  any  and  all 
claims  she  may  or  might  have  in  and  to  the 
estate  of  the  said  James  C.  Csaining,  as  his 
wife,  or,  at  his  decease^  as  his  widow;  to  con- 
tract no  bills  in  the  name  of  the  said  James 
G«  Canning  from  the  date  of  the  execution  of 
this  instrument;  to  vacate  the  house  of  the 
said  James  C;  Canning,  located  on  North 
Street^  in  the  City  of  Montpeli^r^  Imrnediateiy 
upon. the  execution  of  this  agreement. 

Both  of  said  parties,  by  this .  inatrument> 
mutually  .agree  to  live  apart,  and  separately 
from  each  other  during  their  natural  lifetime, 
and  at  the  decease  of  either  .the.  other .  shall 
make,  no  [40&]  claim^  tO|.  or  assent  any  ip,ter- 
/est.  in,  the  property  of  t^e  deceased. 

Dsited  October  24th,  A.  D.  ip07, 

JA.MXS  QjkJSiJUVSiQ    (L.  8.). 

Mabtha  Calking  (l.  s.). 
In  the  presence  ol 

JPavD  ,L.  Lairiv 

MaBT-  CAKNINa" 

The  plea  further  alleges  that  the  petitionee 
has  fully  performed  said  agreement  on  her 
part  and  that  the  same  is  in  full  force  and 
effeqt.  One  of  the  alleged  grounds  of  di'vorce 
IS  adultery  claimed  to  have  been,  committed 
by  the  petitionee  prior  to  the  date.pf  the  sep- 
aration agreement.  In  his  replication  th« 
petitioner  alleges  that  at  the  time,  of  making 
the  pretended  sgreement  for  separation,  set 
forth  in  the  petitionee's  plea,  he  had  no  knowl- 
edge»  information  or, belief  as  to 'the  fact  that 
the  petitionee  had  oonmittcd  the  crime. of 
adultery,  as  allc^;ed  in  his  petition  for  divorce. 

The  petitionee  contends  that  the  agreement 
pleaded  is  an  undertaking  on  the  part,  of 
both  parties,  to  remain  husband  and  wife,  liv- 
lag  separate  and  apart  from  each  other,  until 
the.  death  of  one  of  tl^iem..  Conceding,  thfbt 
the  agreement  amounts  to  sa  undertaking  to 
remain  husband  sAd  wife  "until  death  doth 
us  part,"  it  is,  in  .that  behalf,  bu;t  a  confir- 
mation of  their  marriage  vows.  It  contains 
nio  express  promise  not,. to  eue  for  separation 
for  causes,  afterwards  arising  sjod  we  think 
cannot  be  construed  into  an  agreeme;it  not 
to  do- SO' for  a  pre-existing  cause  unknown  to 
the,' innocent  party. 

^he  petitionee  relics  upon  Squires  ▼. 
Squires,  53  Vt.  208,  ^  Am..  Rep.,  66S,  in  sup- 
port of  her  claim  that  the  •  agreemeiat  is  a 
bar  to  this  petition.  That  was  a  libel  for 
divorce  on  the  ground  of  intolerable  severity 
and  the  contract  was  entered  into  after  the 
separation  had  occutred  through  the  interven- 
tion of  a  third  person  acting  for  the  wife. 
From  the'  very  nature  of  the  alleged  cause  of 
divorce  it  muAt  haiw  occurred  before  t^  -sep- 
aration land  must  have  been  known  to  the  peti- 
tioner, at   the*  time,  of   the  agreement    was 
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entered  into.  In  the  case  at  bar  the  alleged 
cause  for  divorce,  though  antedating  the 
agreement,  was  then  unknown  to  the  petition- 
er. Unlike  the  Squires'  case  th6  agreement 
is  not  by  a  third  party  on  behalf  of  the  wife 
but  is  a  contract  between  husband  and  wife 
alone;  moreover,  in  this  case  the  separation 
had  not  occurred  and  it  does  not  [496]  appear 
that  it  was  then  imminent.  It  was  said  in 
the  Squires'  case:  ''It  is  not  the  policy  of  the 
law  to  encourage  separation  between  hus- 
bands and  wives.  Ilie  rule  established  in 
many  cases  is  that  articles  calculaited  to  favor 
ia  separation  which  has  not  yet  taken  place 
will  not  be  supported." 

The  argument  in  the  case  at  bar  proceeded 
upon  the  theory  that  the  separation  agree- 
ment is  a  valid  contract.  We  think  there  ia 
room  for  doubt,  (1)  whether  such  a  contract 
entered  into  between  husband  and  wife  with- 
out the  intervention  of  a  third  person  can  be 
upheld  at  law.  1  Bish.  Mar.  Sep.  .ft'Div. 
§  1286;  P.  S.  3037;  Montpelier  First  Nat. 
Bank  v.  Bertoli,  87  Vt.  297,  89  Atl.  369, 
and  cases  cited;  Monographic  note  to  Baum 
V.  Baum,  109  Wis.  47,  85  N.  W.  122, 
83  Am.  St.  Rep.  859,  53  L.R.A.  650,  and 
cases  cited;  (2)  whether  in  the  absence 
bf  allegations  that  the  separation  had  al- 
ready taken  place,  or  was  fully  decided  upon 
prior  to  and  apart  from  the  contract,  the 
plea  could  be  regarded,  in  any  event,  as  an 
ansWer  to  the  petition  for  divorce.  (See  note 
to  Baum  v.  Baum,  stxpra',  and  cases  cited) ; 
(3)  and  whether  it  should  not  be  held  that 
agreementa  for  sejiaration  between  husband 
and  wife,  so  far  as  Oiey  stipulate  against  co- 
habitation, are  against  public  policy  and  so 
in  that  respeet  void  and  of  no  force  in  law. 
Luttrell  V.  Boggs,  168  III.  361,  48  N.  E.  171; 
note  to  Baum  v.  Baum.  Bi«liop  in  his  treatise 
on  Marriage,  Separation  and  Divoree  sums 
up  the  law  on  this  subject  thus ;  "Hie  law-  is 
a  hatmonious  system,  and' what  it  forbids  the 
odurts  to  do  with  the 'consent  of  the  parties, 
it  does  not  permit  the  parties  to  do  out  of 
court.  It  has  always  forbidden  judicial  di- 
vorces on  default  of  defendants,  on  their 
acknowledgments  in  and  out  of:  court,  or  on 
their  and  the  plaintiff's  agreements.  MivT' 
riage  is  a  public  institution  as  well  as  pri- 
vate; the  public  is  in  effect  a  party  to  every 
marriage  and  every  divorce;  and  two  persons 
who  ha^e  united  iii  matrimony  cannot  by 
their  mutual  consenting  create  a  separation 
even  from  bed  and  board, — for  this  is  an  act 
requiring  also  the  sanction  of  the  third  party, 
the  public.  In  circumstances  pointed  out  by 
the  laws,  the  courts  ^11  give  this  sanction 
in  the  form  of  a  judicial  decree.  So  that 
bargaining  for  a  separation,  made  simply 
between  the  married  parties,  wbether  with  or 
without  the  intervention  of  a  trustee,  are 
nugatory.     But  there   is  no  publio  interest 


which  under  any  circumstaiices  forbids  a  hus- 
band to  maintain  his  wile,  or  invalidates  hia 
contracts  to  provide  for  her  a  support.  So 
that  articles  [407]  of  separation  are  good  as 
provisions  for  maintenafeiee)  but  nOt  as  a  bar 
to  cohabitation."  1  Bish.  Mar.  Sep.  and  IMv. 
§  1312. 

But  as  the  case  can  be  disposed  of  without 
deciding  those  questions  we  teave  them  for 
consideration  when  a  ease  is  presented  in 
which  they  are-  argued.  Treating  the  separa- 
tion agreement  as  valid,  stili  it  doeft  not  bar 
the  petition  for  divorce  on  the  ground  of  adul- 
tery unknown  to  the  petitioner  at  the  time 
he  entered  into  the  agreement.  Such  an 
agreement  when  valid  does  liot  preveat  either 
party  from-  maintaining  agaiiist  the  other 
an  action  for  divoree,  either  limited,  as  in 
this  case,  or  absolute, '  whether  the  cause 
therefor  occurred  before  or  after  such  agree- 
ment was  enter<ed'intb,  unless,  perhaps,  as  to 
pre-existing  causes  the  agreement  expressly 
stipulates  against  suit^  for  divorce  on  grounds 
known  to  the  other  party  at  the  time  of  the 
agreemient.  2  Bish.  Mar.  Sep.  and  Div.  §  446; 
Clark  V.  Fosdick,  118  N.  Y.  7,  22  N.  E.  Ill, 
b  L.R.A.  132,  16  Am.  St.  Rep.  733;  J*  G.  v. 
H.  G.  33  Md.  401,  a  Am.  Rep.  188;  Fosdick 
▼.  Fosdick,  15  R.  I.  180,  23  Atl.  140;  Winn 
V.  Sanford,  148  Mass.  39,.  18  N.  £.  677,  1 
L.R.A.  512;  Franklin  v.  Franklin^  154  Mass. 
&15,  28  N.  E.  681,  18  L.R^.  843,  26  Am.  St. 
Rep.  266;  Walker  v.  Walker,  /1 4  Cal.  App. 
487,  112  Pac.  479;  Archbell  v.  Archf)ell,  158 
N.  C.  408,  74  S.  B.  327,  Ann.  Cas.  1913D  261; 
Clark  ▼.  Clark,  143  Mo.  Appi  350,  128  8.  W. 
218;  Lemmert  v.  Lemiiiert,  108- Md.  57,  63 
Atl.  380. 

This  rule 'is' doubtless  subjects  the  limita- 
tion that  divorce  for 'abandoment  or  desertion 
accruing  after  the  separation  .contract: cannot 
be  maintained!  dark  vliClark,  supnu  . 
'  When  rightly  understood.  Squires  v.  Squires 
does  not  hold  thst  a  separatson  agreement 
neoessarify  bars  a*  subsequent  petition  for 
divorce.  The  -holding  goes  no  tarther  than 
saying  in  effect  that  in  a  particular  case,  but 
not  always  or  as  of  oout'se,  a  separation  con- 
tract taken  in  conneetioii  with  the  circum- 
stances under  whidi  it  wias  made  and  under 
which  the  petition  ior  divorce  is  brought^  may 
operate  as  a  defense  to  a  divorce  ^uit  for  a 
cause  known  to  exist  at  the  time  such  ooo- 
tract  was  executed.  The  opinisa  concludes 
with  these  words:  ''We  think  this  ease  be- 
hmgs  to  that  class  when  the  parties  shovld 
be  held  to  their  own  settlement;  and  that  the 
deed  of  sepaiatioii  itmder  the  oircumMiaiices  is 
a  igood  defense  ta  this  petition.''  After  oor- 
rectly  stating  the  .oommenrlaw  rule  that,  a 
iroluntary  deed  ^  separation  is  not  per  se  a 
bar  to  a>petillioni{498<|.  ftnr  divuiree,. the  opin- 
ion prooeeda:  ''But  therei  are  other  -  eases 
wbere  the  >  deed  taken  in-  eonttection  witk  tiis 
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circumstances  under  which  it  was  given  and 
under  which  the  application  for  divorce  was 
made,  and  with  the  conduct  of  the  parties, 
was  held  to  constitute  a  defence."  The  doc- 
trine of  the  cases  cited  is  not  that  the  articles 
of  separation  are  per  se  a  bar  to  a  divorce 
for  causes  previously  existing  and  known  to 
the  petitioner,  hut  only  that  they  may  be 
taken  in  connection  with  lapse  of  time  and 
other  circumstance  as  evidence  to  show  that 
the  petitioner  is  not  prosecuting  the  petition 
in  good  faith  and  therefore  not  entitled  to  the 
favorable  consideration  of  the  court.  Except- 
ing the  case  of  Squires  v.  Squires,  all  the 
cases  both  English  and  American  are  to  the 
effect  that  such  articles  are  not  per  ae  a 
bar.  Note  to  Squires  v.  Squires,  &3  Vt.  208, 
38  Am.  Rep.  668,  and  cases  cited.  As  is  said 
in  Fosdick  v.  Fosdick,  supra:  "There  is  no 
good  reason  .on  which  such  articles  can  be 
held  to  be  a  bar  unless  they  can  be  held  to 
rest  on  an  implied  condition  that  the  marital 
relation  shall  continue  notwithstanding  the 
separation.  ...  An  agreement  for  sepa- 
ration and  provision  for  the  wife  is  not  in- 
consistent with  divorce,  for  divorce  is  only 
a  more  absolute  separation." 

The  petitionee  contends  that  the  separation 
agreement  operates  as  a  condonation  of  the 
pre-existing  cause  for  divorce.  It  tiiay  be 
that  under  special  circumstances  arid  when 
expressly  stipulated  in  the  contract  it  would 
amount  to  a  condonation.  1  Bish.  Mar.  Sep. 
and  Div.  §  1282.  In  the  ordinary  <<afte  of 
separation,  instead  of  condoning,  or  forgiving, 
the  guilty  party,  the  wrong  remains  unfor- 
given  and  is  the  moving  cause  of  the  separa- 
tion; so  it  is  said  that  'hinless  expressed  in 
special  terms"  such  an  agreement  does  not 
amount  to  a  condonation.  But' to  have  con- 
donation there  must  be  knowledge.  When,  te 
here,  the  wronj^  was  unknown  at  the  time 
of  the  contract,  It  cannot  in  any  possible  view 
of  the  contract  be  held  to  have  been  condoned 
thereby.     2  Bish.  Mar.  Sep.  and  Dir.  §  269. 

The  petitionee  contends  that  the  bringing 
of  the  petition  for  divorce  is  an  attetapt  to 
rescind  the  agreement  which  the  pei^tionefr 
cannot  do  until  he  bas  restored  what  he  re- 
ceived under  it«  But  we  do  not  think  the 
right  to  maintain  the  petition  is  dependent 
upon  a  rescission  of  the  agreement.  If  valid, 
it  may,  notwithstanding  the  divorce;  still  be 
effective  so  far  as  it  stipulates  for  future  sup- 
port of  the  wife. :  Besides  the  coimty  [499] 
court  has  ample  power  to  make  a  just  allow- 
ance fpr  the  wife  in  view  of  any  property 
rights  she  may  have  relinquished  under  the 
contract  in  case  a  decree  of  separation  is 
awirded.  1  Bish.  Mar.  Sep.  and  Div.  Ie3f3-; 
P.  S.  3074,  3098. 

The  judgment  below  was  in  accordance  with 
theee  views. 

Judgment  aflirmed  and  cause  remanded. 
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NOTE. 


8«parAtlom  AKreement  as  Bar  to  Aetiom 

for  DiToroe. 

I.  Generally,  347. 
II.  Antenuptial  Agreement,  348. 
III.  Postnuptial  Agreement: 

1.  Divorce  for  Adultery: 

a.  Prior  Adultery,  340. 

b.  Subsequent  Adultery,  350. 

2.  Divorce  for  Cruelty,  351. 

3.  Divorce  for  Desertion: 

a.  Generally,  354. 

b.  Prior  Desertion,   354. 

c.  Subsequent  Desertion,  359. 


r.  Oenerally. 

It  may  1>e  stated  as  a  general  rule  that  a 
separation  agreement  entered  into  by  a  hus- 
band and  Wife  is  not  per  se  a  bar  to  an 
action  for  a  divorce  of  the  parties,  except 
that  a'  divorce  for  desertion  is  precluded 
when  the  agreement  operates  as  giving  con- 
sent to  the  acts  relied  on  as  a  cause  of  action. 

Goslin  V.  Clark,  12  C.  B.  N.  S.  681,  692. 
104'^.  C.  L.  681,  692;  Westmeath  v.  West- 
meath,  2  Hagg.  Ecc.  238;  Charlesworth  v. 
Holt,  L.  R.  9  Exch.  38,  43  L.  J.  Exch.  25; 
Grant  v.  Budd,  30  h.  T.  K.  S.  319;  Lipman 
V.  liipman,  60  Sol.  J.  157 ;  Adamson  v.  Adam- 
son,  23  Times  L.  Rep.  434;  Miller  v.  Miller, 
19  British  Columbia  563;  Hiddell  v.  Riddoll, 
7  Alberta  L.  Rep.  4,  26  West.  L.  Rep.  656, 
10  l!)ominion  L.  Rep.  222;  J.  G.  v.  H.  G.  33 
Md.  401,  3  Am.  Rep.  183;  Rogers  v.  feogers, 
4  Paige  (N.  Y.)  516,  27  Am.  Dec.  ^4;  Clark 
V.  Fosdick,  118  N.  Y.  7,  22  N.  EV  lilt  16 
Am.  St.  Rep.  733,  6  L.R.A.  132;  Henderson 
V.  Hendferson,  37  Ore.  141,  60  Pac.  697,  61 
Pac.  136,  82  Am:  Si.  Rep.  741;  48  L.R.A. 
766;  Eby  v.  Eby,  17  Pi.  Co.  Ct.  269;  Litzen- 
berg  V.  Litzenberg,  57  )Pa.  Super.  Ct.  123;; 
Blak^r  v.  Cooper,  7  Serg.  &  R.  (Pa.)  60oi; 
^ondean  v.  Mondean,  30  Pittsb.  Xeg.  J.  ( N. 
S%)  364;  Alleman  v.  Alleman,  2  Dauphin  Co. 
Rep.  209;  Andrus  v.  Randon,  34  Tex.  636. 
And  see  tlie  cases  cited  throughout  thid  note. 
Thus  in  Fosdick  v.  Fosdick,^  15  R.  I.  180,  23 
Atl.  140,  the  court  said:  "With  the  exception 
of  Squires  v.  Squires,  all  the  cases,  both  Eng- 
lish and  American,  aref  to  the  effect  that 
such  articles  are  not  per  se  a  bar.  .  . '  .  W'e 
can  think  of  no  ground  on  which  such  articles 
can  be  held  to  be  a  bar,  unless  they  can  be 
held  to  rest  on  an  Implied  condition  that  the 
marital  relation  shall  continue  notwithstand- 
ing th^  separation.  But  is  ftny  such  impli- 
cation warranted?  We  think  not,  where  the 
agreement  is  only  ah  agreement  for  tiepkr^- 
tion,  with  provision  for  the  injuted  t)aVt;^. 
'Such  an  agreement  is  hot  inconsistent  with 
divorce,  foi*  divorce  is  only  a  more  absolute 
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eeparation.  It  is  reaecnable  to  suppose  that 
such  a  condition,  if  it  had  been  intended, 
would  haye  been  expressed.  It  follow?  that 
the  agreement,  whatever  effect  we  might  give 
to  it,  if  it  were  subject  to  such  a  condition, 
is  no  bar,  and  that  the  divorce,  the  cause 
alleged  being  proved,  must  be  granted.'*  Simi- 
larly in  J.  G.  V.  H.  G.  33  Md.  401,  3  Am. 
Rep.  183,  the  court  said:  "Some  cases  have 
arisen  upon  applications  for  divorce  in  the 
Ecclesiastical  Courts,  in  which  a  voluntary 
deed  of  separation  between  the  parties  has 
been  considered,  in  connection  with  lapse  of 
time  and  other  circumstances,  as  sufficient  to 
phow  that  the  application  was  not  made  bona 
fide,  for  the  cause  assigned;  but  for  some 
sinister  or  collateral  purpose,  and  the  appli- 
cation for  that  reSiSon  has  be^n  denied.  .  .  . 
But,  as  we  have  said,  such  a  voluntary  deed 
has  never  been  considered  per  se  as  ft  bar  to 
the  suit.  .  .  .  We  think  it  is  very  clear 
upon  the  authorities,  that  the  deed  of  separa- 
tion in  this, case  is  not  per  se  a  bar  to  the 
maintenance  of  the  .present  suit.  Tliere  is 
no  evidence  in  the  case  to  impeach  the  good 
faith  or  bona  fides  o;C  the  appellant  in  bring- 
ing this  suit.  The  only  circunistance  relied 
on  by  the  appellee  for  that  purpose,  is  the 
lapse  of  time  after  the  execution  of  the.  deed, 
before  filing  the  bill.  But  this  is  satisfac- 
torily explained  by  the  proof  in  the  record. 
It  appears  the  complainant  was  restrained 
from  instituting  this  proceeding  by  conscien- 
tious scruples,  supposing  it  to  be  inconsistent 
with  his  religious  duty,  to  seek  a,  divorce 
for  any  cause;  and  it  appears  also,  that  the 
same  motive  led  him  to  enter  into  the  deed 
for  an  amicable  .^paratJon.  Those  conscien- 
tious scruples  were  afterwards  removed  by  a 
decision  upon  the  subject,  rendered  by  ,the 
highest  eccle8ia,stical  tribunal  of. the  Church 
of  which  he  and  the  appellee  are  members, 
and.  te  whose  authority  he  felt  jhimself  bound 
to  submit,  declaring  the  marriage  null. 
These  facts  disclosed  in  the  record,  while  they 
in  no  otherwise  fi^ect  the  rights  of  the  parties 
in  this  cause,  are  a  sufficient  answer  to  the 
suggestion,  that  tbe  appellant  has  lost  his 
remedy :  by  laches  or  apquiescence,  or  that 
his  application  for  a  divorce  has  not  been 
made  in  good  faith  and  for  the  cause  as- 
signed." Likewise  in  Bloom  v.  Bloom,  8  Pa. 
Dist.  563,  22  Pa.  Co,  Ct,  433,  it  was  said 
that  all  the  causes  for  a  divorce,  except  per- 
haps wj^ere  the  ground  is  desertion,  which 
exist  prior  to  the  time  a  separation  agree- 
ment is  entered  into,  remain  the  same,  and 
th^  agreement  is  i^pt  a  bar.  ioid  in  Eby  v. 
Eby,  17  fa.  Co.  Ct.,269,  wherein  it  was  held 
that  an  agreement  to  separate  made  after  the 
commencement, of  divorce  proceedings  did  not 
bar .  the  action  with  jrespect  to  pre-existing 
causes^  the  (:ourt  said:  ''The  agreement 
, ,  ,  .is  not  a  bar  to  |i  procc'eding  by  eiUi^r 
iparty  for  an  absolute  divorce.     It  is  simply 


an  agreement  to  live  apart,  containing  the 
UiBual  provision  for  the  support  of  the  wife 
and  children,  and  declaring  that  payment 
thereof  may  be  enforced  in  the  same  manner 
as  if  a  decree  from  bed  and  board  with  ali- 
mony had  been  entered.  In  fact,  however,  no 
decree  of  the  court  was  made,  and  the  parties 
had  nq  power  to  divor<^  themselves  by  agree- 
ment. But  they  might  lawfully  separate; 
and  as  we  construe  the  contract  they  did  not 
try  to  do  more  than  this.  Moreover  they 
expressly  provided  thai  payment  of  the  sum 
agreed  upon  for  the  wife's  support  should  con- 
tinue until  the  happening  of  .oi^e  of  several 
contingencies,  among  which  is  the  obtaining 
of  a  'divorce  absolute  ...  by  either 
party;'  implying  plainly  that  either  party 
was  free  to  proceed  for  an  absolute  decree. 
There  is  nothing  in  the  agreement  which  com- 
pels, the  party  thus  proceeding  to  rely  only 
upon  a  cause  for  divorce  which  migh.t  axise 
after  the  agreement  was  signed;  and  the 
court  has  no  power  to  impose  such  a  restric- 
tion. A  new  application,  therefore,  asking 
for  an  absolute  decree  for  i^easons  which,  ex- 
isted when  the  agreement  to  separate  was 
executed,  would  be  unobjectionable;  and  as 
the  same  result  has  been  readied  by  allow- 
ing the  original  libel  to  be  amended,  it  would 
be  a  useless  fornmlity  to  oonipel  the  libellant 
to  beg^ln  anew." 

A  distinction  should  be  noted  Between  an 
agreemeint  of  separation  and  a  consent  to  the 
conunissiiMi  of  an  act  constituting  a  cause 
for  a  divorce.  Cases  which  deal  with  the 
passive  consent  alone  have  been  excluded 
from  this  note  as  not  being  within  the  scope 
thereof  and  the  discussion,  is.  limited  to  cases 
involving  au  active  consent  as  expressed  in 
or  implied  from  au  agreement  betw^n  the 
parties  for  a  separation.  As  to  the  validity 
of  a  separation,  agreement  between  husband 
and  wife  as  dependent  on  the  manner  of  its 
execution,  sec  the  note  Archbell  v.  Archbell, 
158  N.  C,  408,  Ann.  Cas.  1913D  261,  74  S.  £. 
387. 

In  £ngland  it  has  been  said  that  by  pecu- 
liar expres^ns  In  the  separation  agreement 
the  parties  may  become  bound  not  to  insti- 
tute &  suit  for  a  divoree  for  a  pre-existing 
ca«ise.  See  Flower  v.  Flower^'  25  L.  T.  N.  S. 
002,  20  W.  R.  231;  Brunton  v.  Dixon  [1892] 
W..N.  106.      ' 

'  II.  Antenuptial  A^eetnent, 

The  general  rule  that  a  separation  agree- 
ment does  not  ,per  se  preclude  the  parties 
jTom  obtaining  a  divorce  is  applicable  to  an 
antenuptial  agreement  that  jfhe  parties  shall 
live  separately.  '  Franklin  .¥<  Franklin,  154 
Mass.  5X6,  28  N..E.  681,  26  Am.  St.  Rep.  266, 
13  L.R.A.  843;  Donohue  v.  Donohiie,  159  Mo. 
Apf .  610, 141  S.  \\,.  465. .  Thus  an  antenuptial 
agreement  for  a  separation  and  a  divorce  on 
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the  default  of  an  appearanee  by  the  husband 
does  not  bar  a  suit  on  the  ground  of  the  adul* 
tqry  of  the  wife.     Donohue  v;  Donohue,  150 
Mo.  Jipp:  610,  141  a  W.  465,  Similarly  in 
Franklin  v.  Franklin,  154  Mass.  515,  28  N.  E: 
681,   26   Ain.    St.   Rep.   266,    13' L.R.A.  ■  843,- 
wherein  it  was  held  that  an  antenuptial  agree- 
ment to  live  separately  and  apart  did  not 
bar  a  div6r<?e  on  the  ground  of  the  wife^s 
adultery^  though  it  inight  constitute  a  bar 
to   an  action  based  on  desertion,  th6  cotitt' 
said:     "The  agreement  that  they  would  tiotl 
live  together  had  no  effect  upon  the  marriagw 
contract  entered  into  in  regular  form  In  the 
presence  of  a  magistrate  or  minister  author-* 
ized  to  solemnize  marriages.     It  is  against 
the  policy  of  the  law  ^hat  l!he  validity  of  w 
contract  of  marriage  or  its  effect  upon  the 
status  of  the  pai^ties, '  should  be'  in  any  way 
affected   by   tlieir   prelimihkry   or  collatera! 
agreements.    .    .     .'   The  consummation'  di  a 
marriage  by  coition  is  not '^neccssary  td  its 
validity.     The  status  of  the  parties  is  fixed 
in  law  when  the  marriage  contract  is  entered 
into  in  the  manner  prescribed  by  the  statutes 
in  relation  to  the  Solemnization  of  marriages. 
.     .     .     The'  libellant  is  not  guilty  of  such 
a  marital  wrong  as  will  prevent  him  from 
obtaining   a   divorce   on   the   ground   of   his 
wife's  adultery.     The  parties  lived  apart  by 
mutual  consent,  and,  on  the  facts  reported, 
neither  could  have  obtained  a  divorfce  from 
the  other  on  the  ground  of  desertion.     In 
such    a    separation   there   was   no   desertion 
within  the  meaning  of  the  word  in  tlie  stat-* 
utes  in  relation  to  divorce.     .     .     .     Living 
apart  by  agreement  is  nb  bar  to  a  suit  for 
divorce  brought  by  either*  against  the  other 
on  the  ground  of  adultery.    A  voluntary  sepa- 
ration is  not  a  license  to  commit  adultery^ 
and  it  has  uniformly  been  held  that,  in  caso 
of   adultery   under    such    circumstances,   the 
innocent  party  may  have  a  remedy  against 
the  other  in  a  suit  for  a  divorce." 

Likewise  the  qualification  of  the  general 
rule  that  where  a  separation  of  the  parties 
is  relied  on  as  a  ground  of  divorce  the  agree- 
ment is  a  bar  if  it  can  be  construed  in  con- 
nection with  the  surrounding  facts  as  a  con- 
sent to  the  desertion,  appljes  to  antenuptial 
agreements.  McAllister  v.  McAllister,  71  N. 
J.  £q.  13,  62  Atl.  1131;  Bennison  v.  Dennison, 
52  Misc.  37,  102  N.  V.  S.  621.  See  also  Tipton 
V.  Tipton,  ^reported  in  full,  post,  this  volume, 
at  page  360.  Thus  in  the  case  last  cited  it 
seems  to  have  been  held  that  if  the  "parties 
agreed  prior  to  the  celebration  of  the  marriage 
to  live  separately  and  apart,  no  divorce  could 
be  secured  on  the  ground  of  desertion  until 
the  arrangement  was  rescinded.  Similarly  in 
McAllister  v.  :^;fcAllister.,  71  N.  J.  Eq.  1S,'62 
Atl.  1131,  it  was  held  that  though  an  antenup- 
tial agreement  to  live  separately  is  void,  if  it 
IB  not  followed  by  an  expression  by  one  of  the 
parties  of  a  willingness  to  live  with  the  other 
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anid  a  demand  that  they  shiUl  live,  together* 
it  is  a  baur  to-  A  divcnrcQ  on  the  ground  of 
desertion.    In  Dennison  v.  Pennisov,  5Z  >Xisc< 
37/102  N.  Y.  8.  621,  wherein  it  .was  Md 
that  an  antanuptial  agreement  t^  li^e  sepi^- 
rately  was  a  bar  to  an  action  for  a  judicial 
separatitn  on  the  ground  of  abandonment^  the 
court  said^'    "In  this  case  the  intei^tioB  qf 
the  patties,  aiter  marriage,  to  continue  to 
live  separately  as  they  had  d(»)e  belor(9;  mar-, 
riage,  prevents  .suoh  living  separately  .from  ibe- 
coming  an  abandonoEkent  by  thf  ^hnstmnd  .ol 
the  wile  in'  tiie;  sense  in  which  the  .meaning 
of  that  term  is  employed  in  the>  sU-tiite,  as 
understood  and  defined  by.  the;  eourts)  hei^e 
it  must  be  held  thai  >the  plaintiffljhae  failed 
to  establish  a  cause,  of  ajction  .on. the  ground 
of  abandonment.     It  msiy  very,  well  be  that 
an  antenuptial  agreement  that .  prpvides  for 
the   living .  separately^  of   husband .  and   wife 
wottld.be' deemed  void  aa  against  public  poli- 
cy  i  but,  until  somethiag  has  iutevedaed*  eueh 
as  an -effort  on  the  part  of  the.,  wife  to  live 
with  the  husband  iiii  a  common  hoQie,  and 
his  refusal  and  his  wilful  per«istenee  in  liv- 
ing separately  Irnmher  thereaiter,  he*  cannot 
be  deemed  to  have  deserted  her  and  abandoned 
her  in  the  sense  in  wfakh  'abandonment'  oc- 
curs in  the  statute.     No  attempt  has  been 
made   on  the  pait  of  the  plaintiil  in  this 
case  to  require  her  husband  to  live  with  her; 
and,  in  that  respeet,  the  circumstances  have 
remained  the  same  since  the  time  of  the  mar* 
riage  as  they  did  befere  and  at  the  time  ol 
making  the  anteuptial  agreement.'' 
•  But  a  voluntary  deed  of: separation  betwe^ 
the  parties  is  not  per  se  a  bar.  to  a  divorce  for 
desertion,  especially  when  the  husband  has 
repudiated    his    obligation   under    the    deed. 
See  Walker  v..  Walker,  125  :Md.  649,  94  Atl. 
346.-  'And  an  antenuptial  agreement  to  live 
separately  beginning  four  mooLths  after  the 
inarriage   is  consummated,  obtained   by  the 
husband    without    the    real    eoneurrence    or 
the  consent  of  his  wife,  and  without  justifica^ 
iion,  cannot  be  set  up  to  justify  desertion  by 
the  husband  one  knonth  alter  the  marriage  on 
the  birth  of  a  child  by  him.    Dagg  v.  Dagg, 
7  P.  D.   (Eng.)   17,  61  L.  J;  P.  19,  47  U  T. 
N.  S.  132,  39  W.  R.  431. 

It  has  been  held  that  an  aatenu^^tial  con- 
tract by  which  each  (larty  Denounces  all  right 
to  the  property  of  the  other  is  not  to  be  con- 
strued as  a  provision  fov  a  separation  and 
does  not  bar  a  judicial  separation  with  all* 
mofay  on  the  ground  of  abandonment.  See 
rA>gan  V.  Logan,  2  B.  Mon.  (Kyv)  142. 


• .  .  •»     < 


HI,  I'oBtriuptiml  .Agreement,. 
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a*  Prioif  4^dultery^,  ,^.. 

'    An '  kct'iofi  fbr  a'  divcfrc^ Yor  eat  act  bi'  adul- 
tery committed  prior  to  a  postnuptial  separa- 
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lioii  agrieement  is  not  per  se  barred  by  it» 
Durant  v.  Durant,  1  Hagg.  Ecc.  (£ng.)  733, 
Beebj  y.  Beeby,  1  Hagg.  Sec  (Eng.)  789; 
Kremelberg  v.  Kremelberg,  52  Md.  553.  See 
the  reported  csofe.  See  also  Brown  ▼.  Brown, 
L.  R.  7  £q.  (Eng.)  185,  38  L.  J.  Ch.  153, 
19  L.  T.  N.  S.  594,  17  W.  R.  98;: Mortimer  v. 
Mortinier,  2  Hagg.  Const.  310;  Auderson  v. 
Anderton,  1  Edw.  (X.  Y.)  380.  Thus  a 
postnuptial  deed  executed  by  a  husband  by 
which  he  bound  himself  to  allow  his  wife 
five  hundred  pounds  a  year  should  she  at  any 
time  choose  to  live  separately,  followed  by'  a 
suit  by  the  wife  on  the  deed  after  a  separation 
cons^ucnt  on  his  adultery,  has  been  held  not 
to  bar  a  suit  fbr  divorce! -for  acts  committed 
prior  and  subsequent  to  the  separation.  Du- 
rant V.  Durant,  1  Bagg.  Ecc.  (Eng.)  733. 
Similarly  articles  of  separation  executed  subr 
sequent  to  the  separation  are  not  a  bar  to 
the  wife's  setting  up  the  prior  matrimonial 
offenses  of  adultery  and  commimieation  of  a 
veneral  disease  by  way  of  a  recrimination 
in  the  husband's  suit  for  a  divorde  a  mensm 
for  her  adultery.  Beeby  v.  Beeby,  1  Hagg. 
Ecc.  (Eng.)  789.  Likewise  tlie  reported  case 
holds  that  while  a  postnuptial  agreement  to 
live  separately  until  the  marital  relations  are 
severed  by  the  decease  of  one  of  the  parties 
may  sometimes  operate  as  a  condonation  of  a 
pre-existing  cause  for  a  divorce,  in  the  ordi^ 
nary  case  of  separation,  instead  of  condoning 
or  forgiving  the  guilty  party,,  the  wrong  -re* 
mains  tmforgiveh  and  is  the  moving  cause  of 
the  separation,  so  that,  unless  expressed  ..in 
irpecial  terms,  such  an  agreement  does  not 
iunount  t6  a  condonation  of  the  adultery  and 
when  it  is  unknown  it  cannot  in  any  case- be 
considered  condoned  by  the  sepak'aiion  agree- 
ment. Atid  it'was  said  in  Mortimer  v.  Morti- 
mer, 2  Hagg.  Const.  (Eng.)  310,  that  a  post- 
nuptial separation  agreement  is  not  a  bar  to 
an'  action  for  a  divorce  based  on  an  act -.of 
adultery  known  at  the  time  of  the  execution 
of  -the  agreement.  But  in  Gee  v.  Gee»  13 
Pa.  Co.  Ct.  382,  2  Pa.  Dist.  773,  it  was  said 
that  for  adultery  committed  before  the  Repa- 
ration agreement,  if  known  by  the  parties,  the 
courts  will  not  giUnt'  a  divorce,  on  the  ground 
that  the  agreement  by  either  patty  to  separate 
is  a  condonation  of  the  crime  t>f  the  other, 
so  far  as  to  withhold  the  legal  remedy.  .Jn 
Kremelberg  v.  Krenielberg,  62  Md.  553^  it  was 
held  that  articles  of  separation  executed  im- 
mediately after  the  discovery  by  the  husband 
t)f  the  wife's  Infidelity,  not  expressly  condon^ 
ing  the  adultery,  did  not  bar  a  suit  for  di- 
vorce even  after  the  lapse  of  a  considerable 
period,  the  court  layvagr  ''Wedo.not  under- 
stand it  to  be  contended,  that  there  has  been 
any  forgiveness  'dr  eotidonation  In  express 
terms  on  the  part  of  the  complainant;  but 
the  argument  Is,  that  the  lapse  of  time  be- 
tween the  discovery  of.  his  wife's  gn^t,,  and 


the  filing  of  this  bill^  a  period  of  three  years 
and  a  half,  taken  in  connection  with  the  deed 
of  separation  of  Octob^r^  1874,  and  the  cir- 
cumstances under  which  it  waa  executed, 
amount  in  fact  to  a  condonation  of  offense^ 
and  constitute  therefore  a  bar  tp  the  relief 
now  prayed.  .  .  .  Nor  do  we  understand 
that  it  is  contended,  that  a  deed  of  separation 
will  in  itself,  constitute  a  bar.  This  question 
was  argued  by  eminent  counsel,  and  fully 
considered  in  J.  G.  v.  H.  G.  33  Md.  401,  and 
it  was  held  that  a  voluntary  deed  of  separa- 
tion fUd  not  operate  as  a  bar  to  a  petition  for 
divoFoe.  And  in  support  of  this,  the  court 
refers  to. a  number. of  English  decisions,  and 
we  have  not  been  able  to  find  a  case  in  which 
a  contrary  doctrine  haf  been  held.  So  we 
think  it  is  <|uite  clear  that  neither  lapse 
of  time,  nor  mere  articles  of  separation  wilU 
when  separately  considered,  operate  as  a  bar ; 
and  it  is,  equa.I]y  clear  we  think,  that  they 
cannot  have  this  efTect  when  ooQibined,  un- 
less there  be  other  circnmatances  to  show  that 
the  application  was  not  made  bona  fide,  but 
for  some  sinister  or  collateral  purpose."  In 
Brown  v.  Brown,  L.  R.  7  Eq.  185,  38  L.  J.  Ch. 
153,  19  L.  T.  N.  S,  594,  17  W.  R.  98,  it  was 
said  that  where  the  husband  executes  a  deed 
of  separation  on  the  solepin  assurance  of  the 
wife  that  9he  has  not  been  guilty  of  adultery, 
lie  does  not  thereby  cQ9done  her  prior  adultery, 
although,  there  is  a  cl^iuse  expressly  condon- 
ing all  past  matrimonial  offenses.  The  court 
said:  ^'I  hsrve  always  understood  that  in  all 
proceedings  by  a  husband  or  wife — for  in- 
stance, in  the  case  of  a  proceeding  by  a  hus- 
band, to  obtain  a  divorce, a  vinculo  from  his 
wife  on  the. ground. of  adultery — if  it  can  be 
shown  tha^  a  condonation,  has  taken  place, 
there  is  an  end  of  the  proceedings  of  the 
husbaqd.  But  it  must  be  i^  condonation  of 
a  known,  fact,  and*  therefore,  the  act  of  the 
husband,  if  it  amounted  to  a  condonation  in 
case  of  his  being  ^ware  of  the  adultery,  can 
liAve  no  operation  when  he  was  in  total  ignor- 
ance of  it.  Now,  if  this  husband  had  been 
aware  of  his  wife's  adultery,  it  can  admit  of 
no  shadow  of  doubt,  in  my  mind,  that  if  that 
be  .shown  to  the  Court,  the  deed  which  he  has 
executed  is  a  complete  ieind  final  bar  against 
bis  taking  any.  proceedings  in  that'  Court, 
because  he  has  contracted  with  her  that  'every 
offence  which  has  been'  .committed,  or  per- 
mitted, by  either  party  against  the  other  shall 
be  considered  as,  and  the  same  hereby  is,  for- 
given and  condoned.' " 

b.  8uh$€quent  Adultery, 

Of  course  the  aggrieved  pirty  is  not  pre- 
cluded from  maintaining  an  action  for  a 
divorce  for  the  adultery  of  ithe  other  party 
committed  after  the  execution  of  a  postnuptial 
separation    agreement.      Bourse    v.    Bourne 
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«7  Ft. 
[1913]  P.  (Eng.)  164,  82  L.  J.  P.  117,  308  L. 
T.  K.  S.  103tf,  29  Times  L;  Rep.  667;  Durant 
V.  Durant,  1  Hagg.  Ecc.  (Eng.)  783;  Rou 
T.  Boss,  L.  R.  1  P.  4b  D.  (Eing.)  734$  Wilson 
V.  Wilson,  40  la.  230 ;- Anderson  Y.  Anderson, 

1  Edw.  380;  Gee  >.  Gee,  13  Pa.  €o.  Ct;  382, 

2  Pa.  Diet  773.  See 'also  Dowling  t.  Dowling 
[1898]  F.  (Eng.)  228,  08  L.  J.  P.  8,  47  'W. 
R.  272;  Rose  v.  Ros^,  S  P.  D.  <Eng«)  98,  G2  L. 
J.  P.  26;  Nask  v.  Nash,  2  Hagg^Ootas.  (Eng.) 
140;  Morrall  v.  Morrall,  6  P.  D.  (Eng.)  98,  60 
L.  J.  P.  (Eng.)  6«i  47  L.  T.  N.  S.  60,  29  W. 
R.  897;  Qttndy  ▼.  Oandy,  7  P.  D.  (Eag.)  168} 
Stokes  T.  Stokes,  1  Mo.  320;  Rennie  v.  Rennie 
(N.  J.)  96  Ad;  671;  Carpenter  y.  Osbonii  lOe 
N.  ¥.  662,  7  N.  E.  823,  3  Cent.  Rep.  804.  Uras 
a  written  agreemeot  between  hnsbfemd  and 
wife  toliiw  separately  during  the  course,  of 
their  natural  lives,  eadi  agreeing  not  to  hold 
the  other  responsible  f  of -any  obligation  grow- 
ing out  M  the  marriage  relations  and  to 
release  all  claims  to  the  property  ot  theK>ther, 
does  not  bar  an- motion' for  a  divorce  with 
alimony  for  the  subsequent  vftiiltery  <ef '  the 
husband.  Wi4sbn  v.  Wilson,  40  la.  230^  In 
Bourne  v.  Bourne  [1913]  P;  (Eng.)  161,  82 
L,  J.  P.  117,  108  L.  T.  N.  S..l<tt9,  29  Times 
L.  Rep.  657,  it  appeared  that  a  husband  and 
wife  entered  Jinto  a  separation  deed  by  wliieh 
they  agreed  to  live  apart  and  mutually-and 
expressly  covenanted  that  any  matrimonial 
offenses  which  might  have  been  cMnmitted  by 
either  before  the  execution  xd  the  deed  were 
condoned  thereby..  Bj  another  clause  it  was 
sgreed  that  if  the  marriage-  should  be  dis^ 
solved  or  if  the:  parties  should  be  judicially 
separated  by  reason  of  any  mtsconduet  of 
the  husband-  occurring  after  the  de;l!e  ai  the 
deed,  -  then  all  the  covenants  and  provisions 
therein  contained  should  become  ^void.  '  CrUel^ 
ty  and  adultery :  by  the  husband  '  before  the 
date  of  the  deed  and  his  adultery  afterwards 
were  prdved.  It  was  held  that:  tli»  wife 
was  entitled  to  iL^  decree  of  divorce  on  tiis 
latter  :  groutad  at  least,  the.  court  stlying:' 
"It  was  proved  that  the  respondent  bad  been> 
guilty  ol  •  cruelty  and-  adultery  before  the 
date  of  the  deed;  and  that  be  had  also  com-: 
mitted  adultei^y  after  its  date;  ^  The  petition- 
er's counsel  contended  that  the  subsequent 
matriinonial  offence  revived,  either  under, -or* 
apart  from,  the  "^eed,  the  anterior'  ofTences 
which  had  :  been  expressly  .ccmdoned.  I  <  am 
of  opinion  that  this  eontention.. is  not  sound. 
Upon  the  facts  of  this  case,'  the'  petitioner 
might  no  doubt  obtain  a  judicial  separation 
on  the  ground  of  the  adultery  committed  alter* 
the  deed.  Thereupon  the  oovenalkts  iU'  the! 
deed;  including  the  condonation  covenhnt, 
would  become  void.  She  might' them,  in  otber 
proceedings,  obtain  a  decree  of  dissolntitf n  «fir 
the  ground  of  the  previous  cruelty  and  the 
adultery.  This  would  be  a  circuitous  way- 
of  obtaining  redress.".    And^in.Galnilia  v. 
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Qalusha,  116  N.  Y.  635,  22  N.  E.  1114,  16 
Am«  St.  Rep.  463,  6  L.R.A.  487,  it  was  held 
that  the  parties  to  an  agreement  entered  into 
after  a  separation  could  not  provide  that  they 
should  not  have  the  r^ht  to  a  divorce  on  the 
ground  of  the  subsequent  adultery  of  one  of 
the  parties,  the  court  saying:  "The  parties 
to  that  agreement  were  powerless  to  provide 
that  they  .should  not  be  visited  with  the  legal 
consequ«ioes  of  adultery.  Any  Agreement  to 
that  effect  would  have  been  void.  Siich  was 
and  is  the  law,  and  they  are  presumed  to 
have  known  it,  and  to  have'  made  their 
eontract  w|th  the  kiiowledge  and  imderstand- 
ing  that  in  the  event  of  the  commission  of  the 
act  of  adultery,  by  either  the  husband  or  the 
wife,  the  other  party  .would  be  at  liberty 
either  to  permit  the  legal  relation  of  husband 
and  wife  to  continue  or.dunder  the  marriage 
tie  in  an  Action,  brought  for  that ' purpose* 
No  provision  Was  inserted  that  this  contract 
for  maintenance  should  be  affected,  by  the 
stibseqiient  wrongful  act  of  either,  party  and 
none  can  be  implied." 

It  has  been  held'  that  an  agreement  be^ 
tween  a  husband  and  wife  reciting  that  the 
husband : was  tiuon. living  with  another  woman 
and  that  proceedings  were  about  to  be  talcen 
on  account  of  has  adultery,  and  providing  that 
if  the  proceedings  should  not  be  taken  a  cer- 
tain sum  should  be  settled  on  the  wife,  barred 
a  suit  for  a  divorce  lor  the  subsequent  adul- 
tery with  the  same  woman.  Thomas  y. 
Thomas,  2  Sw.  &  T^.  (Eng.)  113.  JNirther- 
more  it  has  been  said  that  a  deed  of  separa* 
tion  may  virtually -amount  to  the  assignment; 
o£  the  wife  to  «  co-respondent  to  the  extent 
of  precluding:  a  divorce  on  the  ground  of  the 
continued!  acts  df '  adultery. '  BH  WaHon  v« 
Walton,  28  L.  J.  P.  &  M.  (Eng.)  97.  Itt 
Ross  V.  RosS)  L.  R.il  P.  &  D.  (Eng.)  734,  how- 
ever,,  it  was  held  that  a  deed  of  separation 
did  not  >bar  a  suit  for  divorce  for  the.  subse^ 
quent  adultery  of  the  husband,  where  it  did 
not  nppeax  that  the  wife  knew  of  the  adultery 
with  the  paramour  previous  to  the  execution 
of  the  agreement,  though  she-  knew  af  their 
intimaey,  «nd  it  could  not  l3e  said  under  ithe 
facts  proved  that  she  hs^d  (Consented '  to  the 
continuantie  of  the  adulterous  intercourse. 


2.   DiVORCt  FOR  CKUELTT. 


.  i  ~i .  I 


A  postnuptial  separation  agreement  is  not 
per  se  a  bar  to  an  action  for  a  divorce  on 
the  ground  of  cruelty.  W^illiams  v.  Williams, 
h.  R.  1  P-  (Eng.)  178,  36  L.  J.  P.  A  M.  86» 
14  L.  T.  N.  8.  770,  14  W.  R.  1022;  Brown  v* 
Brown,  L..  R*  3  P-  k  D.  ( Eng. )  •  202,.  43  L.  J.  P». 
AM.  47j  31  L.  T.  N;  S.  272;  Bloom  v.  Bloom, 
8  Pa^  Diet.  663;  22  Pa.  Co.  Ct.  433;  Yeager 
v,  Yeager,  .19  Pa.  Dist.  726;  FosdicH  v.  Fos- 
dick,  16 .  R.  L  130,  23  AU,  140.  See  alsq 
Matthews:  ¥.  Matthews,  6  J«r.  K.  S.   (Eng.) 
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659,  29  L.  J.  P.  &  M.  118,.  2. L.  T.  N.  S.  472, 
1  Sw.  &  Tr.  409,  8  W.  R.  591;  Besant  v. 
Wood,  12  .Cai.  D.  (Eng.)  60«,  40  I*  T.  iN.  S. 
445;  -Kunski  v.  Kunski,  23  Tiia«s  L.  Rep. 
<Eng.)  615;  Potts  Y.  Potts  (N.  J.)  42  Atl. 
1055  (  ArchWll:  v.  Archbelly  158  N.  C.  408« 
Ann.  Cas.  191 3U  261,  74  S.  £.  327;  eosftpattd 
Squipee  v.  Squires,' ^3  .Vt.  208,  38  Am.  Rep; 
668,  distdngnifihed  in  the  reported  oase^  .Tliua 
a  separation  agreement  is  not  a-  bar  tc^'^suit 
for  a  ^rorce  hasedon  acts,  of.eruelty' com"' 
mitted  subsequent .  to .  the  c:iJeention  of  the 
agreement.  See.£unski  v..  Kanski,  23  Times 
L.  Rep.  (£ing^)  615^  Similarly  a  postnuptial 
agreement  ci  'itself  does  not'  preclude  a  suit 
for  a  divorce  based*  on  acts  of  crueltj- commit-, 
ted  prior  to  the  separation.  Brown  v.  Broun, 
L.  R.  3  P.  &  D.  (Eng.)  202,  43  L^  J.  P.  A  M, 
47,  31  L.'  T.  N.  8.  -2^72;  WiiUanw  v.  Williams^ 
Ia  R.  1  P-  (Ei^,)  17Q,  36  L.  J.  P.  db  M.  85, 
14  L;  T,  N.S.  770,  14  W.  R.  1022?  Bioom  v: 
Bloom,  8  Pa.  Dist.  568,  22  Pav  Co.  Ct.  438; 
Yeager  T.;Yeag^,  19  Pa.  Dist.  726';  Fosdiok. 
v.  Fosdick,  15  R.  I.  130,  23  Atl<  140.  See  also 
Potts  V.  Potts  (N.  J;)  42  Atl.  1066;  Archbell 
T.  Arehbell,  158  N.  O.  408^  Ann.  Gas.  1913D 
261,  74  6.E.  327.  For  example,  it  has  been 
held  that  articles  of>  separation  agreed  td  and 
embodied  in  ^  deed  after  the  treatment  com- 
plained  -of  as .  amounting  to  extreme  cruelty 
and  when  the  parties  were  living  sfpart,  were 
not  a  bar  to  a  divorde  on  the  ground  of  cruel- 
ty. Fosdick  v.  Fosdick,  15  R.  i:  180,  23 
Atl.  140.  Likewise  a  postnuptial  deed  of 
separation  cannot  per  se  be  considered  a  bar 
to  an^aetion  for  a  dlvoroe  for  the  prior  cruelty 
of  the  husband  or  a  condonation  of  it.  Wil- 
liams v.  Williams,  L.  R.  1  P.  <£ng.>  178,<  14 
L.  T.  N;  S.  770,  14  W.  R.  1072,  36  L.  J.  P.  & 
M;  85.  '  And  a  deed  of  separation  made  in 
contemplation  of  an  immediate  reparation  but 
not  executed  in  accordance  with  the  statutory 
formalities  is  no  bar  to  an  action  for  a  di- 
vorce with  alimony  for  tlie  acts  of  cruelty 
committed  prior  to  the  separation:  See  Areh- 
bell V.  Archbell,  158  N.  C.  408,  Ann.  Gas* 
1013D'261,  74:  Si  £.  B27;  In  Broiirn  v.  Brown, 
L.  R.  3  P.  &•  B.  {Eng:)  202,  43  L.  J.  P.  &  M. 
47,  31  L.  T.  N.  S.  272,  it  was  held  that  where 
a  husband' pray edi for  a  dissolution  of -the  mar^ 
riage  on  the  ground  of  the  adultery  of  the  wife 
and  she  denied. the  acts  and  charged  cruelty 
prior  to  the  execution  of  an  agreement  to  live 
separately,  a  Judicial  separation  might  be 
granted  to  her,  the  court  saying:  "At  thcr 
trial  the  jury  found  that  the  respondent  was- 
not  guilly  of  adultery  and  that  the  petition- 
er was  guilty  of  cruelty.  I  was  asked,  on 
belialf  of  the  petitionler,  tiot  to  gra^t  a  decree 
of  judicial 'Bepftratfon,  on  the  ground  that 
the  j^titioner  and  the  respondent  were,- at  the 
time  of  the  institution  tif  the  suit,  living" 
apart,  uifider  a-  deed  of  separation>'  the  terras 
of  wlitch  havie  always  been  complied-  with  by 


the  husband,  and  to  the  obligation  of  which 
he  atill  remains  liable.  I  have  several  times 
expressed, an  opinion  tkat  it  is  not  the  duty 
of'  th6''  court  to  discourage  thie  settlement  of 
matEimoiliai  dUferen^es.  by  arrangement  he* 
twoen  the  parties  rather  than  by  •  litigation. 
It  is.  always  for  the  hanefit  of  the /ohild/^n, 
if  there  be.  aa^y,  and  it. is  generally  to  the 
advantage  of  the  parties  themselves  that  pub* 
licity* should  not  be. given  ite  their  <cliarges  And 
countercharges  against: one  another.  M  wile 
who  has  reason  to'  cobiplain'of  her  husbahd'a 
conduct  may  be  disposad/to^ubnit^to.  very 
disadvantageous  tersns  rtfther  than  ^injure  her 
children's  prospects  and  run.  this'  ritfk  6i  in- 
jury? to -her  'Own  uepttl&tidB  (hs  iif  this  case, 
where  t^haiges  of' ^minkenuess  werd  made 
against  the  cespondtat')^  by  the  wul voidable 
exposure  which  nnist  'foUow  M  she-should  in- 
stitute a  suit  agsinst'.hec  luiBbaad.  .But  if 
the  husband)  by  br inging.anr unfounded  .ehax;ge 
against  the  jwif e>  eon^pels  her  to  make  known, 
in  self-defence,  her :  owa  ^gnound -oi  complaint 
against  him,.tke  foundation  of  the  aettlement 
between. them  is  .removed,  and  the  considera- 
tion fails  upon  twhich  it  was  .  entered 
into.  In  sndh  a  state  of  things,  it  is 
only  just  that  the  wife  should  be  reipitted 
to  her  original  position,  and  should  be 
allowed  to  claim  tha  fullesti  redress  to 
which  she  is  entitled.'  Her  rights,  lindeir  a 
decree  of*  iudieial  sepataiion  -pronounced  by 
this  court,  are  larger  and  betttf  assured  than 
those  that  are  gained  by  4  deed  of.  separation, 
and  being  driven  to  a|if>eal  ,to  the  law,  she 
cannot  be  restrained  from  claiming  all  that 
the  law  can  give  her.  Thie  is  not  thex>eca8ion 
to  consider  what  may  be  the  effect  of  a  deed 
of  separatioh  if  one  of  the  parties  to- it  should, 
without  fresh  "circumstatoces  rendering  it 
neoessary/institute'a  suit  for . judicial  separa^ 
tion,  or  whether  it  is  of  any  foree  in  aaawer 
to  a  suit  for  restitution  of  eonjiigal  rights." 
Ia  Potts  V.  Potts.  (N.  J.)  42.  Atl.  1056,  it  was 
held,  that  the  failure  to  disclose  tiie  i»istcnoe 
ai  aL  separation •  agreement  in  a  suit  for  a 
divorce  based  on  acts:  of  cmelty  committed 
prior  to  the  exeeution  of  the  agreement  waa 
not  a  sufficient  rea«bn  for  annulling,  the  decree 
of  divorce  and.  that  the.  mere-  fact-  tiiat  the 
husband  and  wile  agreed  to  live  apart  did  not 
bar  a  suit  for  a  divorce  icr  ciTnelty  inflieted 
before  the  exeeotion  -<»f  the  agreement,  aa  it 
did  not  amount  to  a  oondonatkm  tif  the  past 
matrimonial  offenses.  The^oourt  saidc  **The 
articles  of  separistion  in  this  ease  contain  no 
covenant  hot  to  sueynor  any- stipulation  look- 
ing towards  a  condonation  of  any  pre«e«1ing 
conduct.  Ob  the  contrary,  there  is  a  provision 
tha]fcthe  srileles  shall  be  void,  except  as  to 
the  third  claiieeril  the  parties  becoDM  reoon- 
ciledta  eaeh 'other  and  resume  eohabitation, 
or  M  their  narriage  ehall.  be  l^ally  diaaoli^ 
by  a  eoact  of  coUipetent  jarisdictiiMi  over  tfa» 
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parties  in  the  cihisa  of  Action,  for  Any  jusi 
caui9«  of  diyor^  other  than  desertion,  whether 
arising  before  or  after  the  date  of.  this  agree- 
ment.   By  this  provision  lor  a  partial  change 
in  the  articles  of  scfparation  in  ease  of  di* 
voroe,  it  negatives  the  idea  of  any  condona- 
tion."    Compare  Squires  v.  Squires^  63  Vt. 
208,  38  Am.  Rep.  668,  diatingwiahed  in  the 
reported  case,  wherein  it  was  held  that  an 
agreement  aftefc  the  parties. had  parted,  en* 
tered  into  i>etween  the  husband  and  the  father 
of  the  wife  acting  in  her  behalf,  was  a  bar.  to 
a  divorce  on  the  ground  of  cruelty  where  the 
cause  accrued  prior  to  the  agreement  and  the 
husband  has  acted  under  the  agreement,  the 
court  saying:    '*The  question  as  before  stated 
is  as  to  the  eifeet  of  this  contract,  under  the 
circumstances  disclosed  upon  this  petition  for 
divorce.    It  will  be  noticed  that  this  contract 
was  entered  into  alter   the   separation  and 
through  the  intervention  of  a  person  aettng 
for  the  wife.    .    .    .    This  contract  is  there* 
fore  one  of  a  character  that  the  court  may 
recognize  for  some  purposes.    It  is  not  neces* 
aarily  and  utterly  void.     In  this  case  it  is 
not  invoked  by  the  defendant  as  a  bar  to  the 
restitution  of  the  libellant  to  anv  of  her  con- 
jugal    rights.     The   separation   grew   out   of 
trouble  between  the  husband  and  wife.    The 
alleged  cause  of  divorce  then  existed  in  her 
favor,  if  it  existed  at 'all/  and  was  known  to 
her.    In  this  situation,  and  after  the  separsr 
tion,  she,  through  the. intervention  of  a  trus- 
tee, agreed  upon  the  terms  as  to  property 
upon  which  she  would  live  separ<ite  from  her 
husband.    This  property  (including  the  mtmr 
ey  specified,  in  the -contract),  except,  as  is 
claimed,   a   portion  of   household   furniture^ 
was  delivered  or.  paid  to  and  accepted  by  the 
trustee  in  her  behalf.     Alter  all  the-  othef 
provisions  as  to  what  property  and  money 
she  was  to  have,  it  was  further*  provided  in 
the  contract  as  follows :    'And  the  said  parties 
further  agree   to  4nd  with  each  other  that 
they  will  not  molest,  disturb  or  trouble  each 
other  or  in  any  way  publisli  or  speak  or  cir- 
culate  slanderous   matter   of   or  ^  concerning 
each  other,  but  live  separate  and  apart  in  a 
quiet  and  peaceable  way  according  to  the  true 
intent  of  these  presents/    He  has  substantial- 
ly  performed  on  his  part,  and  she  has  re- 
ceived the  benefits.    The  question  about  the 
household  furniture  seems  to  be  one  of  differ- 
ence as  to  what  the  ocmtract  covered  in  that 
respect,  not  a  refusal  to  perform  by  the  hus- 
band.   The  contract  "waa  not  strictly  a  con- 
donation of  alleged  wrongs.    The  wife,  instead 
of   forgiving  her  husband   npon   promise  of 
better  treatment,  agreed  with  him  Upon  terms 
of  separation, '  which  were  satisfactory,  and 
no  complaint  is  how  made  in  regard  to  them. 
Nearly  two  years  afterwards  this  petition  waft 
brought.    In  the  Ehglish  Ecclesiastical  Courts 
it  is  hdd  that- a  voluntSary  deed  of  aepdratioii 
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hel^ween ..  husband  .and  .^ife  is  not  per  se  a 
bar  to .  a  suit  for  a  restitution  of  marital 
rights  or  to  a  petition  for  divorce.  .  .  . 
But  there  are  other  cases  where  the  deed,  tak' 
en  in  connection  with  the  circumstances  un- 
der which  it  was  given,  and  imder  \|rbich  the 
application  lor  divorce  was  made, ,  and  with 
the  conduct  of  the  parties,  was  held  to  con- 
9titute  a  defence,  and  the  application  was 
denied.  *  .  .  We  think  this;  case  belongs 
to. that  class  where  the  parties  should  be 
held  to  their  own  settlement;  apd.  that  the 
deed  ,pl  separation,  under  the  circumstances, 
is  a  good  defence  to  this  petition.'* 

It  has  been  bel4,.  however,  that  »  postnup« 
taal  deed'  of  separation  taken  in  confiection 
wi(h  the^  long  Iftpee  ol  time  before  the  inatitur 
tipn  ^f  a  suit  for  a  judicial  separation  on 
the  ground  of  cruelty  may  show  bad  faith 
sufiicient  to  preclude  a  decree  in  favor  of  the 
wife.,  Matthews  v.  Matthews,  6  Jur.  K,  S. 
(Kng.)  659,  2ft  L.  J.  P.  &  M.  118,  2  L.  X, 
N.  S.  472,  1  Sw.  k  Tr.  499,  8  W.  R.  591  j 
Besaot  v.  Wood,  12  Ch.  D.  (Kng.)  60$,  40  L. 
T  N.  S.  445.  But  in  Yeagier  v.  Yeager,  10 
Pa.  Dist.  726,  it  was  held  that  an  agreement 
to  separate  executed  thirteen  years  before  the 
institution  of  the  suit  did  not  hs^r  a  divorce 
oyi  the  ground  of  cruelty  since  com^nation  of 
l^uolty  could  be  inferred  from  a  bare  agree: 
ment  to,  separate  and  a. delay  in  instituting 
proceedings  where  in  the  interim  the  parties 
had  Hved  apart. 

An  express  condonation  of  all  matrimonial 
offense*  committed,  pri^r  to  the  execution  of 
a  deed  under  which  the  parties  separ^tfs  ia 
final  and  the  subsequent  adultery  of  the  hus- 
band does  not  revive  the  wife's  right  to  com- 
plain of  the  cruefty  obmmittcd  before  the 
separation.  Rose  v.  Rose,  8  P.  D.  (Eng.)  98, 
52  L.  J.  P.  25,  wherein  Jeasel,  M.  R.  said: 
"Having  then  power  to  compromise  her  right 
feo. bring  ft  suit  for  judicial  separation,  she 
has,  by  the  present  deed,  contracted  that  she 
tvill  not  .in  any  siuit  enter  into  the  conduct 
of  her  husband  before  the  execution  of .  the 
deed.  This  is,  in  my  opinion,,  a  perfectly 
binding  agreement.  It  appears  to  me  to  be 
perfectly  consistent,  with  public  policy  to 
hold  that  there  may  be  what,  for  want  of  a 
better  term,  I  will  call  final  oondonation.  In 
the  old  Ecclesiastical  Courts  condonatioii  was 
nev^r  final,  but  I  do  not  see  that  public  policy 
r%  against  final  condonation,  indeed  I,  think 
that  it  is  in  favor  of  allowing  it..  ,That  by- 
gones, should  be  bygones  is  as  advantagi^ous 
between  husband  and  wife  as  between  any 
other :  parties.  The  lady  here  made  a  final 
bargain. that  she  would  not  take  any  proceed? 
ings  against  her  husband  in  respect  of  pa4t 
offenses,  nor  plead  any  past  offenses  ia  any 
proceedings  as  to  subsequent  offenses.  .  Now 
she  turns  round  and  says  that  she  will  repudi- 
arteone  of  the  most  important  stipulations  in 
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the  deed.  I  am  of  opinion  that  die  cannot 
do  this,  and  that  the  decision  of  the  President 
is  right.  We  were  referred  to  another  doc- 
trine :  It  is  said  that  adultery  by  a  husband, 
however  condoned  or  got  rid  of  by  deed,  would 
prevent  his  obtaining  a  decree  for  dissolution, 
and  that  this  shows  that  condonation  of  raat* 
rimonial  offenses  is  not  final.  That  question 
may  come  before  the  Court  of  Appeal,  and  I 
do  not  mean  to  give  a-  concluded  opinion  upon 
it,  but  my  present  impression  is  that  adultery 
by  a  husblind  which  has  been  condoned  is 
not  necessarily  a  bar  to  his  obtaining  a  dis- 
solution for  adultery  of  tlie  wife,  and  the 
point  must  be  considered  as  open."  In  Dowl- 
ing  V.  DOWlirtg  [1898]  P.  (Eng.)  228,  68  L.  J. 
P.  8,  47  W.  R.  272,  it  appeared  that  the 
parties  separated  under  a  deed  whidh  pro^ 
vided  that  neither  party  should  take  any  pro- 
ceedings against  the  other  to  obtain  a  di- 
vorce or  judicial  separation  in  respect  to  any 
misconduct  which  had  hitherto  taken  place 
but  that  if  they  should  be  reconciled  and  re- 
turn to  cohabitation  or  if  the  marriage 
should  be  dissolved  or  they  should  be  ju- 
dicially separated  by  reason  of  any  mis- 
conduct on  the  part  of  either  occurring  after 
the  date  thereof  then  the  covenants  were  to 
be  void.  The  husband  subsequently  commit- 
ted adultery.  It  was  held  that  since  the  deed 
of  separation  was  not  pleaded  by  the  hus- 
band; a  decrto  for  the  dissolution  ol  the  mar- 
riage on  the  ground  of  his  prior  cruelty  and 
subsequent  adultery  could  be  entered,  the 
latt^  by  itiielf  b^ing  a  ground  for  a  judicial 
separation  only. 

■  • 
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3.  Diroieit  FOB  Dbssbtiok. 
.     a.  OeneroUf, 

In  an  action  iot  a  divorce  on  the  ground 
of  desertion,  a  postnuptial  separation  agree- 
ment is  not  a  bar  unless  it  can  be  construed 
as  givihg  consent  to  the  separation  relied 
on  as  dofastitutirig  cause  for  the  divorce.  See 
the  (^ases  cited  in  the  following  subdivisions 
of  this  note.  Of  course  if  the  separation 
iigiieement  can  be  considered  as  not  being'  in 
fdrce,  it'c&nnut  operate  as  a  bcur  to  a  suit 
for  a  divorce'  on  the  ground  of  desertion: 
HuSMy  V.  Hussey,  109  L.  T.  N.  S.  ( Eng. )  192, 
29  Times.  It.  Rep.  673;  Cock  v.  Cock,  10  Jur. 
N.  S.  (Eng.)  806,  3  Sw.  &  Tr.  514,  33-  L.  J. 
P;  ft  M.  167,  10  L.  T.  N.  S.  726.  See  also 
Curtin  v.  Curtin,  111  App.  Div.  447,  97  N. 
V.  6.  771.  Thus  it  has  been  held  that  a  deed 
of  separation  entered  inrto  some  months  be- 
fore the  husband  left  the  wife  and  never  acted 
on  was  no  bar  to  a  suit  by  her  for  a  divorce 
on  the  ground  of  desertion,  in  the  absence  of 
consent,  it  appearing  also  that  about  the 
time  the  htisband  left  the  country  he  cohabit* 


ed  with  another  woman  as  his  wife.  Code  v. 
Cock,  10  Jur.  N.  S.  (Eng.)  806,  3  Sw.  &  Tr, 
614,  83  L.  J.  P.  A  M.  167,  10  L.  T.  N.  S.  726 
And  the  husband's  expression  of  his  intention 
to  leave  followed  by  the  wife's  request  for 
supjtort  is  not  such  a  mutual  agreement  to 
live  apart  as  will  bar  an  action  for  a  judicial 
separation  on  the  ground  of  the  abandon- 
ment. Curtin  v.  Curtin,  111  App.  Div.  447, 
97  N.  Y.  6.  771.  Similarly  it  has  been  held 
that  wliere  the  husband,  has  failed  to  make 
the  covenanted  payments  a  deed  of  separation 
is  not  a  bar  to  a  divorce  for  desertion.  Hus- 
sey V.  Hussey,  109  L.  T.  N.  S.  (Eng.)  192,  29 
Times  L.  Rep.  673.  But  it  has  been  said  that 
while,  it  may  be  true  that  where  a  man,  de- 
termining to  abandon  his  wife,  sets  about 
fraudulently,  under  cover  of  an  agreement 
which  he  never  intends  to  fulfil,  to  induee  or 
extort  her  consent  to  their,  mutual  separation, 
concealing  his  true  purpose  under  delusive 
covenants,  the  agreement  will  not  bar  a  di- 
vorce on  the  ground  of  desertion,  yet  if  he 
merely  fails  to  fulfil  his  bargain  by  the 
eontinued  payment  of  the  stipulated  annuity 
the  separation  cannot  be  regarded  as  in  origin 
and  oontinuanee  a  desertion.  Crabb  v.  Crabb, 
L.  R.  1  P.  A  D.  (Eng.)  601,  37  Ir.  J.  P. 
A  M.  42,  18  L.  T.  N.  S.  163,  16  W.  R.  6^)0. 
See  also  Parkinson  v.  Parkinson,  L.  R.  2  P. 
A  D.  (Eng.)  26,  30  U  J.  P.  A  M.  14,  21 
L.  T.  N.  S.  732. 

In  a  suit  for  a  divoree  for  desertion,  testi- 
mony to  explain  the  intent  of  the  parties  ia 
signing  a  contract  or  d«ed  of  separation  is 
inadmissible  as  the  paper  apeaks  for  itself, 
but  testimony  showing  the  cireumstancea  sur- 
rounding its  execution,  sudi  as  the  pendency 
of  the  divorce  proceediiigs,  the  fact  that  the 
parties  were  then  separated,  and  similar  facts, 
are  admissible  in  evidenoe.  Lenmert  v.  L«m- 
mert,  103  Md.  07,  63  Atl.  380. 

b.  Prior  De^^tion, 

A  postnuptial  separation  agreement  execut- 
ed subsequent  to  the  deaertion  is  not  to  be 
construed  as  per  se  giving  such  consent  to 
the  desertion  as  will  bar  an  action  for  a 
divorce  on  that  ground.  Nott  v.  Nott,  L.  R. 
1  P.  A  D.  (Eng.)  261;  Moore  v.  Moore,  12 
P.  D.  (Eng.)  193,  51  J.  P.  632,  56  L.  J.  P. 
104,  57  L.  T.  N.  S.  568,  36  W.  R.  110;  Walker 
V,  Walker,  14  Ol.  App.  487,  112  Pac.  479; 
Parker  v.  Parker,  28  III.  App.  22;  Nichols  v. 
Nichols  (Ky.)  11  S.  W.  286;  Lemmert  v. 
Lemmcrt,  103  Md.  67,  63  Atl.  380;  Caleme  v. 
Caleme,  26  N.  J.  Eq.  648;  Power  v.  Power, 
6ft  N.  J.  £q.  320,  68  Atl.  192,  105  Am.  St. 
Rep.  653,  revering  66  N.  J.  Kq.  03,  55  Atl. 
Ill;  Ogilvie  v;  Ogilvie,  37  Ore.  171,  61  Pac. 
627.  See  also  Wood  v.  Wood,  27  N.  0.  675. 
Thus  Where  it  appeared  that  a  husband  left 
his  wife  without  the  slightest  notice  and  ^rent 


CANNING  V. 

fi7   Vt. 

to  live  with  another  woman  and  later  the 
wife  at  his  request  made  him  an  allowance 
and  signed  a  deed  of  separation,  but  fearing 
that  if  she;  continued  the  payments  he  would 
not  return  to  her  she  discontinued  them,  it 
was  held  that  he  was  guilty  of  desertion. 
Nott  V.  Kott,  L.  R.  1  P.  ft  D.  (Eag.)  261. 
Similarly  it  has  been  held  that  an  agreement 
to  live  separately,  with  collateral  stipulations 
concerning  property  rights,  executed  after  the 
separation  did  not  amount  to  the  consent 
of  the  husband  to  the  separation  and  that  the 
court  would  deny  by  way  of  recrimination  a 
divorce  a  vinculo  for  the  subsequent  adultery 
of  the  husband  wher^  it  appeared  that  the 
wife  abandoned  the  husband  before  the  agree- 
ment was  executed.  Wood  v.  Wood,  27  N.  0. 
674.  An  agreement  reciting  the  desertion  of 
the  husband  by  the  wife,  settling  the  property 
rights  and  making. provision  lor  the  custody 
and  care  of  the  children  of  the  marriage  is 
not  a  bar  to  a  divorce  by  the  husband  from 
the  wife  on  the  ground  of  the  desertion. 
Ogilvie  V.  Ogilvie,  37  Ore.  171,  61  Pac.  627. 
Likewise  in  Power  t.  Power,  66  N.  J.  Eq. 
320,  58  Atl:  192,  105  Am.  St.  Rep.  653,  recera- 
ing  65.  N.  J.  Eq.  83,  55  Atl.  Ill,  it  was  held 
that  an  agreement,  executed  alter  the  husband 
bad  left  1^8  wif^,  providing  for  her  living 
apart  from  him  -Mid  fixing  the  property 
rights  and  custody  of  the  children,  was  no 
bar  to  a  divorce  on  the  ground  •of-  desertion 
where  she  protested  against  the  separation. 
The  court  said :  "The  effect  upon  this  deser- 
tion produeed  by  the  agreement  of  November 
15th,  1899,  requires  more  consideration.  It 
ia  certain  the  agreement  did  not  give  to  either 
spouse,  as  against  the  other,  the  right  to  con- 
tinue the  separation.  Notwithstanding  it, 
each  was  entitled  to  demand  of  the  other  a 
redumption  of  marital  relations.  .  •  .  Cob- 
seguently  the  only  question  is  whether  it 
either  indio^es  or  gave  rise  to  a  .change  in 
the  mental  attitude  of  either  party,  showing 
mere  consent  to  the  separation  instead  of  pro- 
test on  the  part  of  the  wife,  and  instead  of 
obstinate  persistence  on  the  part  of  the  hus- 
band. In  solving  this  question  the  terms  of 
the  instrument  are,  of  course,  important,  and 
they  militate  strongly  against  the  petition 
of  the  appellant.  But  from  the  very  nature  of 
the  inquiry  they  cannot  be  conclusive;  they 
are  only  a  part  of  the  circumstances  from 
which  the  truth  must  be  inferred.  No  matter 
how  explicit  the  declaration  of  the  wife's 
agreement  to  live  apart  from  her  husband  and 
to  release  him  from  his  marital  obligations, 
it  is  credible  that  she  was  but  yielding  to  the 
necessities  of  the  case,  still  recognizing,  as 
the  law  recognized,  the  continuance  of  marital 
duty,  both  for  herself  and  for  her  husband. 
And  it  is  equally  credible  that  the  husband 
was  aware  of  this  condition  and  remained 
separated  from  his  wife,  not  because  he  be- 
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lieved  she  assented  to  such  separation,  but 
because  his  resolution  never  to  resume  co- 
habitation was  unaltered.  If  such  a  state  of 
facts  appears^  they  constitute  wilful,  con- 
tinued and  obstinate  desertion,  no  matter 
what  is  said  in  article  of  separation."  So  In 
Moore  v.  Moore,  12  P.  D.  (Eng.)  193,  51  J.  P. 
632,  56  L.  J.  P.  104,  57  L.  T.  N.  S.  568,  36 
W.  R.  110,  it  was  held  that  a  deed  of  separa- 
tion executed  subsequent  to  desertion  by  the 
husband  but  not  condoning  it  expressly  was 
not  a  bar  to  a  divorce  on  that  ground,  the 
court  saying:  "The  concluision  I  have  come 
to  is  that  I  ought  not  to  hold  that  the  agree- 
ment bars  the  wife's  remedy.  There  is  au- 
thority for  saying  that  the  court  is  not  bound 
to  take  notice  ol  th^  deed  if  it  is  not  plead- 
ed, but  even  if  I  were  bound  to  take  cogni- 
zance of  the  doeument  I  should  hold  that  it 
was  no  bar  to  a  decree  for  judicial  separa- 
tion. There  is  no  covenant  in  the  deed  not 
to  Bue>  neither  is.  there  anything  approaching 
to  such  a  covenant.  There  is  no  condonation 
of  past  marital  offenses  in  the  deed,  and  no 
expression  pointing  to  condonation.  The  cit- 
ed decisions  were  based  either  on  the  fact 
that  there  was  an  agreement  to  live  apart 
before  the  two  years'  desertion  was  coimpleted, 
or  that  there  was  condonation  or  a  covenant 
not  to  sue."  Also  in  Walker  v.  Walker,  14 
Cal.  App.  487,  112  Pac.  479,  it  was  held  that 
a  separation  agreement  entered  into  ostensibly 
for  the  purpose  of  settling  property  rights 
after  <:he  husband's  right  to  a  divorce  on  the 
ground  of  desertion  had  been  perfected  eould  • 
not  be  regarded  as  a  condonation  of  the  aban- 
donment where  no  intention  of  the  resumption 
of  marital  cohabitation  was  evinced  in  the 
instrument.  The  .court  said:  "At  the  time 
the  defendant  entered  into  his  contract  she 
had  given  plaintiff  a  sufficient  ground  for 
divorce;  she  had  wilfully  deserted  him  for  a 
period  considerably  beyond  the  statutory 
time  prescribed;  her  matrimonial  offense  was 
complete  and  plaintiff's  right  of  action  had 
accrued.  'If  one  party  deserts  the  other,  and 
before  the  expiration  of  the  statutory  period 
required  to  make  the  desertion  a  cause  of 
divorce,  returns  and  offers  in  good  faith  to 
fulfil,  the  marriage  contract  and  solicits  con- 
donation, the  desertion  is  cured.'  (Civ.  Code, 
sec.  103.)  There  is  no  pretense  that  defend- 
ant did  this,  or  even  made  the  slightest  con- 
cilatory  advance  toward  her  husband.  The 
evidence  was  that  she  had  previously  declared 
that  she  never  would  again  live  with  him. 
The  contract  shows  on  its  face  that  she  re- 
turned for  no  purpose  of  remaining  and  ful- 
filling her  marital  obligations  and  soliciting 
condonation,  but  quite  to  the  contrary,  for 
the  agreement  declares  that  'it  has  become 
impossible  for  them  longer  to  live  together 
in  that  condition  of  amity  and  accord  es- 
sential between  husband  and  wile;*  and  she. 
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TelinquiBhed  to  him  'all  claims,  fights,  bene- 
fits and  privileges  to  which  she  may  hie  en- 
titled by  reasuu  of  their  marriage/'  It  is 
impossible  to  find  in  this  agreement  any  sug- 
gestion of  a  purpose  on  her  part,  or  either  of 
them,  for  that'  matter,  ever  again  to  resume 
the  marriage  relation.  Furthermore,  she  de- 
clared in  the  agreement,  as  showing  her  pur- 
pose in  making  it,  that  *it  is  therefore  neces- 
sary that  some  arrangement  be  arrived  at 
whereby  the  respective  property  and  personal 
rights  of  the  parties  and  their  future  relations 
be  forever  settled  and  adjusted.'  It  is  in 
view  of  this  state  of  the  case  we  are  asked 
to  hold  that  the  parties  intended  by  their 
contract  to  obliterate  the  past,  execute  an 
accord  and  satisfaction  Qf  any  right  of  action 
arising  out  of  past  conduct'  and  continue  tlie 
separation,  but  upon  a  different  footing. 
There  was  no  such  lapse  of  time 
here  as  would  bar  the  action,  for  there  is 
not  the  slightest  Indication  of  'connivance, 
collusion,  or  eondonation  of  the  oiTense,'  and 
there  was  no  showing  of  full  acquiescence  in 
the  desertion  'with  intent  to  continue  the  mar- 
riage relation,'  with  all  its  rights  and  privi- 
leges. The  'status  of  the  separation'  was  not 
changed  by  the  agreement,  for  to  all  intents 
and  purposes  this  status  was  to  continue 
precisely  as  it  had  existed  while  the  offense 
was  being  committed.  We  are  unable  to 
discover  anything  in  the  conduct  of  the  parties 
or  ill  the  language  of  the  agreement  indicat 
ing  any  intention  to  condone  past  offenses  oi 
ever  again  to  live  together  as  man  and  wife. 
It  seems  to  us  that  the  purpose  of  the  agree- 
ment and  its  solo  purpose  was  to  adjust  the 
property  rights  of  the  parties  and  that  their 
agreement  to  live  thereafter  separate  and 
apart  did  not  affect  the  legal  consequence 
flowing  from  the  prior  desertion  of  the  wife. 
Where  the  offense  of  desertion  has  once  been 
committed  and  has  continued  for  the  statutory 
period,  the  statute  (Civ.  Code,  sec.  102) 
points  out  how  'the  desertion  is  cured.'  Any- 
thing short  of  substantial  compliance  in  good 
faith  therewith  does  not  Cure  the  desertion. 
But  it  is  claimed,  and  this  was  apparently  the 
view  of  the  trial  court,  that  the  provision  of 
the  agreement  of  separation  is  a  bar  to  the 
action  by  reason  of  the  clause,  'Said  first 
party  does  hereby  release  and  forever  abso- 
lutely discharge  said  party  of  the  second 
part  of  and  from  any  and  all  claims  and  de- 
mands, action  and  causes  of  action  of  anv  and 
every  name  and  kind  whatsoever  as  the  wife 
of  the  said  party  of  the  first  part.'  It  will 
be  observed  that  the  language  purports  only 
a  release  of  the  wife  by  the  husband  of  all 
claims  and  causes  of  action  as  the  wife.  If 
the  husband  intended  to  release  all  claims 
and  causes  of  action  He  had  against  his  wife, 
the  language  fails  to  so  express  such  Inten- 
tion.   However,  if  we  treat  the  clause  aa  in- 


tended to  import  a  discharge  of  any  claim  or 
cause  of  action  the  husband  then  had  against 
his  wife,  it  seems  to  us  that,  taking  the  con- 
tract in  its  entirety  and  considering  the  con- 
text, the  intention  was  to  discharge  any 
causes  of  action  involving  property  rights. 
The  contract  was  duawn  pursuant  to  the  au- 
thority given  by  the  code  (Civ.  C^ode,  seca. 
158,  159,  supra),  and  in  any  construction  giv- 
en it  we  must  k«ep  not  only  its  main  purpose 
in  view,  but  also  the  statute  which  authorieed 
it,  and  this  statute  forbade  altering  their 
'legal  relations  except  aa  to  property'  and 
except  as  'to  an  immediate  separation.' "  And 
in  Parker  v.  Parker,  28  111.  App.  22,  wherein 
it  was  held  that  a  separation  agreement  en- 
tered into  after  the  desertion  of  the  husband 
by  the  wife  made  primarily  for  the  division 
of  property  did  not  bar  a  suit  by  t^e  husband 
for  a  divorce  on  the  ground  of  desertion,  the 
court  said:  "Upon  this  state  of  facts  it 
appeared  that  the  court  held  there  was  collu- 
sion and  a  mutual  agreement  between  the 
appellant  and  appellee  to  live  separate  and 
apart.  Hen<ie  there  could  be  no  desertion  as 
claimed  in  the  bill.  We  are  inclined  to  take 
a  different  view  of  the  Evidence.  The  ap- 
pellant in  all  his  evidence  appears  to  be  frank 
and  truthful  and  is  corroborated  by  all  the 
ether  evidence  in  hiis  statement  of  the  facta, 
even  by  appellee's  own  daughter.  It  appears 
that  hS'  made  every  reasonable  effort  to  In- 
duce bis  wife  to  return  and  she  refused  and 
would  not  give  him  any  answer  whether  she 
would  ever  dome.  back.  Ko  doubt  she  was 
politic  in  this  as  she  wanted  to  get  an  ad- 
vantageous compromise.  A  division  of  the 
propetty  was  what  she  wanted.  He,  no  doubt . 
felt  that  there  was  no  hdpe  of  her  ever  re- 
turning and  we  think  the  preponderance  of 
the  evidence  justified  him  in  so  thinking. 
There  is  no  evidence  going  to  show  that  he 
desired  a  separation  but  simply  yielded  to 
the  necessities  of  the  case,  and  to  save  him- 
self greater  loss,  as  he  thought,  made  the 
required  division  of  the  property.  It  seems 
to  us  he  has  tried  throughout  to  do  what 
was  right  and  just  by  the  appellee.  She  has 
never  made  any  complaints,  so  far  as  the  evi- 
dence shows,  of  his  treatment  of  her.  We 
think  there  was  no  collusion  on  his  part  for 
her  to  live  separate  and  apart  from  him.  It 
was  a  matter  of  necessity  on  his  part.  As 
he  says  he  has  always  held  himself  in  readi- 
ness to  live  with  her  but  she  still  lives  apart 
from  him.  We  mu0t  hold,  under  the  circum- 
stances, that  the  appellant  has  made  out  a 
case  of  desertion  by,  at  least,  a  preponderance 
of  the  evidence,  and  that  he  is  entitled  to 
a  divorce  under  the  statute."  In  Nichols  v. 
Nichols  (Ky.)  11  S.  W.  286,  it  was  held  that 
a  written  agreetnent  between  a  husband  and 
wife  executed  several  months  after  the  ahan- 
donihent  settling  the  rights  of  property  and 
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of' custody  of  the  children  did  not  bar  a  luit 
for  a  divorce  for  the  descttion.  The  court 
Bald:  "We  are  at  a  loss  to  know  upon  what 
ground  the  petition  was  dismissed,  unless  it 
was  upon  the  ground  that  a  writing  was 
tiled,  executed  in  March,  1877,  several  months 
after  th«  abandonment,  in  which  it  was  stat-- 
ed  that,  the  appellant  and  appellee  having 
separated,  certain  arrangements  in  reference 
to  their  children  and  property  rights  and 
alimony  were  entered  into,  from  which  the 
chancellor  might  have  drawn  the  inference 
that  the  separation  was  by  mutual  consent. 
In  view  of  the  facts  stated  in  the  reoord,  such 
inference  would  be  wholly  unjustified;  for  it 
conclusively  appears  that  the  appellee  aban- 
doned the  appellant,  and  that  such  abandon* 
ment  was  without  any  fault  of  his  whateveri 
and  that  she  had  lived  separate  and  apart 
from  him  without  his  fault  ever  since.  The 
judgment  (fismissing  the  appellant's  petition 
must  be  reversed,  and  the  cause  remanded, 
with  directions  to  grant  the  appellant -a  di- 
vorce in  accordance  with  the  prayer  of  the 
petition."  In  Lemmert  v.  Lemmert,  103  Md. 
57,  63  Atl.  880,  wherein  it  appeared  that  a 
contract  or  deed  was  executed  between  hus** 
band  and  wife'  while  the  latter  waa  living 
apart  and  suing  for  a  divorce  a  niensa  though 
not  expressly  providing  for  but' evidently  con- 
templating living  apart,  it  wias  held  that  the 
agreement  was  not  a  bar  for  divovco  on  the 
ground  of  ahandonment.  The  court'  said: 
''This  brings  us  to  the  consideration  of  that 
paper,  which  is  dated  May  24th,  1901.  It 
does  not  in  terms  agree  that  the  parties 
should  live  apart,  although  it'  does  undoubt- 
edly imply  that  they  expected  to  so  live.  Af- 
ter reciting  the  marriage  and  that  they  had 
lived  together  until  the  Idth  of  April,  1900, 
it  proceeds:  *  Whereas  owing  to  certain  dis- 
agreements it  is  impossible  for  the  said 
parties  hereto  to  live  togetlier  in  peace  and 
happiness,  and  whereas  the  said  August  Lem- 
mert, considering  the  condition  in  life  and 
the  health  of  the  said  Barbara  M.  Lemmert, 
and  of  her  ability  to  support  herself,  has 
agreed  to  pay  her  the  sum  of  -  two  hundred 
dollars  in  fnll  payment,  release  and  8aiiBfa4> 
tion  of  all  claims  and  demands  of  all  kind 
and  nature  which  she  has  against  him  or  may 
have  for  support  and  maintenance,  or  against 
bis  property,  real,  pergonal  and  mixed,  which 
he  now  owns  or  may  hereafter  acquire,'  etc. 
She  then  in  consideration  of  that  sum  of 
money  paid  her,  the  receipt  of  which  she 
acknowledged,  released  him  and  his  property 
from  all  such  claims,  and  assigned  and  con- 
veyed and  agreed,  at  any  future  time,  to 
make  other  assignments  and  conveyances  to 
John  R.  Lemmert,  trustee,  of  all  her  right, 
title,  interest  and  claim  of  all  kind  and  nature 
nrhich  she  had  against  August  Lenuinert,'  by 
virtue  of  teid  marriage,  or  against*  his  prop- 
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erty.  The  contract  cannot  be  read  without 
reaching  the  conclusion  that  they  did  con- 
template living  apart  for  they  would  not 
have  considered  *her  ability  to  support  her- 
self,' or  provided  for  a  release  of  all  the  wife's 
claim  upon  her  husband  and  his  property, 
which  he  then  owned  or  th<:reafter  acquired, 
if  they  expected  to  live  together.  Such  ex- 
pressions taken  in  connection  with  that  quot- 
ed above,  in  which  they  said  it  was  impos- 
sible to  live  together  in  peace  and  happiness, 
do  not  seem  to  admit  of  any  other  conclusion. 
But  it  does  not  follow  from  the  language 
Used  in  the  contract,  when  considered  in  conr 
nection  with  the  surrounding  circumstances, 
that  the  separation  was  by  mutual  consent. 
The  proof  is  Uiat  the  wife  had  left  the  hus- 
band more  than  a  year  before,  and  she  had 
filed  a  bill  for  a  divorce  a  mensa  et  thOro 
and  asking  for  alimony,  just  three  days  before 
the  contract  was  signed.  .  .  .  But  in  this 
case  we  have  seen  that  the  facts  were  such 
that  it  cannot  be  said  that  the  appellant 
gave  hia  consent  to  his  wife's  abandonment  of 
him,  but  she  had  left  him,  was  demanding 
alimony  and  the  contract  was  executed  in 
settlement  of  that  case.  No  case  that  we  are 
aware  of  has  held  a  deed  or  contract  of  this 
character  to  be  a  bar  under  such  circum- 
stances as  these." 

But  when  the  postnuptial  agreement  coi^l- 
strued  in  the.  light  of  the  surrounding  facts  is 
indicative  of  consent  to  the  pripr  desertion, 
it  is  a  bar  to  an  action  for  a  divorce  on  tliat 
ground.  Crabb  v.  Crabb,  L.  R.  1  P.  &  D. 
(Eng.)  601,  37  L.  J.  P.  k  M.  42,  18  L.  T. 
N.  8.  153,  16  W.  R.  650;  Buckmaster  v. 
Buckmaater,  L.  R.  1  P.  &  P.  (£ng.)  713; 
Parkinaon  v.  Parkinson,  L.  R.  2  P.  &  D, 
(Eng.)  26,  39  L.  J.  P,  A  M.  I4,  21  L.  T.  N. 
6.  732;  Barclay  v.  Barclay,  08  Md.  366,  56 
Atl.  8M;  Brown  v.  Brown,  2  Md.  Ch.  316, 
ugirmed  5  Gill.  249:  Eckert  v.  Eckert,  20 
Pa.  Dist.  63^;  McCoy  v.  McCoy,  reported  in 
full,  post,  thia  volume,  at  page  367.  Thus 
where  it  appeared  that  the  parties  never 
eohaiuted  after  the  marriage  and  the  wife 
began  by  insisting  on  her  rights,  hut  in  a 
short  time' resigned  them  in  consideration  of 
a  hundred  pounds,  it  was  held  that  desertion 
had  not.  been  proved.  BucknMtster  v.  Buck- 
maateif,  L.  R.  1  P.  &  D..  (Eng.)  713.  Similarly 
a  written  agreement  to.  live  separately  ex- 
ecujted  anbsequent  to  the  separation  of  hus- 
band and  wife  is  a  bar  to  a  divorce  on  the 
ground  of  desertion  where  the  circumambient 
oircumatances  are  indicative  of  consent.  Mc- 
Coy. V.  McCcy,  reported  in  full,  post,  this 
volume,  at  page  367.  And  an  agreement  to 
live  separately  and  apart  with  collateral  pro- 
visions for  the  maintenance  of  the  wife  and 
diild,  in  conjunction  with  the  mutual  con- 
sent evidenced  by  living  apart  for  many  years, 
iaa/bav  to  a  divorce  on  the  ground,  of  .dcf)er- 
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tion.  Barclay  v.  Barclay,  98  Md.  366,  56  AtL 
804.  Likewise  in  Brown  v.  Brown,  2  Md.  Cii. 
316,  affirmed  5  Gill.  249,  wiierein  it  was  held 
that  a  separation  deed  executed  only  a  few 
months  before  the  institution  of  a  suit  for  a 
divorce  on  the  ground  of  abandonment,  where 
the  separation  had  continued  for  about  ten 
years,  precluded  the  entry  of  a  decree  of  di- 
vorce, the  court  said:  "The  parties,  we  have 
seen,  on  the  18th  of  April  last,  executed  a 
deed  of  separation,  by  which,  provision  was 
made  for  the  support  of  the  wife  and  children, 
and  by  which,  these  parties  mutually  agreed, 
during  their  joint  lives,  to  live  separate  and 
apart  from  each  other.  This  deed,  so  long  as 
the  terms  of  it  are  complied  with  on  the 
part  of  the  husband,  exonerates  him  from  the 
obligation  to  support  his  wife,  and  is  a  pro- 
tection against  any  claim  which  can  be  made 
upon  him  for  supplying  her,  even  with  neces* 
saries.  Having  selected  their  own 

remedy  by  the  execution  of  this  deed,  after 
the  actual  separation  had  lasted  nearly  or 
quite  ten  years,  no  snfiicient  reason  has  been 
assigned,  why  within  leas  than  three  montiis 
from  the  date  of  the  deed,  this  court  should 
be  called  upon  absolutely  to  dissolve  the  mar- 
rlage.  It  is  not  alleged  or  proved,  that  any 
circumstances  have  transpired  since  the  execu* 
tion  of  the  deed,  which  render  it  necessary 
or  proper,  that  the  relations  of  the  parties 
as  established  by  that  instrument,  should  be 
changed,  and  the  court  would  be  almoet  reluc- 
tant to  do  so,  especially  in  the  manner,  and 
to  the  extent  proposed  by  this  bill,  unless  a 
case  of  strong  urgency  was  made  out,  as  fcho 
effect  of  such  a  change  upon  the  rights  se- 
cured b^  the  deed  might  occasion  embarrass- 
ing, if  not  injurious,  consequences.  The  third 
section  of  the  original  Act,  authorizes  the 
court  of  equity,  upon  applications  for  divorce 
a  vinculo  matrimonii,  to  decree  them  a  mensa 
et  thoro,  if  the  causes  proved  are  sufficient 
to  entitle  the  parties  to  such  relief,  and  it 
has  already  been  stated,  that  abandonment 
and  desertion  alone,  without  regard  to  its 
duration,  or  the  absence  from  the  8tat«  of 
the  party  complained  against,  is  sufficient 
cause  for  a  divorce  of  this  qualified  character. 
But  a  decree  of  this  description  is  rendered 
unnecessary,  and  would,  perhaps,  be  improper 
in  this  case,  in  consequence  of  the  deed  of 
separation,  by  which  the  parties  have  placed 
themselves,  very  much  in  the  condition  with 
respect  to  each  other  which  the  law  would 
have  empowered  the  court  to  do,  by  decreeing 
a  limited  divorce."  In  Eckert  y.  Eckert,  20 
Pa.  Dist.  835,  it  was  held  that  an  agreement, 
executed  after  a  separation  and  pending  pro- 
ceedings for  a  divorce  a  mensa  and  followed 
by  the  dismissal  of  the  snit,  providing  for 
the  parties  living  separately  and  against 
mutual  molestation  and  settling  questions  of 
maintenance  and  property  righta,  was  a  bar 


to  divorce  on  the  ground  of  desertion.  The 
court  said:  "There  is  not,  nor,  either  in  rea- 
son or  under  the  authorities  cited  by  the 
master,  can  there  be,  any  doubt  that  an 
agreement  to  live  apart  entered  into  between 
husband  and  wife  robs  a  separation  of  the 
one  from  the  other  begun  subsequently  or 
within  two  years  previously  of  tl^e  character 
of  a  desertion  in  the  sense  in  which  that  term 
is  by  our  statutes  made  a>  ground  of  divorce. 
In  itself  separation  is  not  such  desertion.  To 
constitute  the  latter  there  must  be  both  actual 
abandonment  of  matrimonial  cohabitation  and 
withdrawal  from  coresidence,  and  a  lack  of 
cause  therefor  and  of  consent  thereto,  and, 
in  order  to  entitle  the  abandoned  party  to 
a  divorce,  it  must  be  causelessly  and  ad- 
versely persisted  in  for  the  space  of  two 
years.  ...  It  follows  inevitably  that  the 
moment  a  separation,  though  begun  as  a 
desertion,  becomes  consentable,  it  ceases  to 
go  on  as  such;,  the  essential,  element  of  its 
continuance  as  an  abandonment  of  the  other 
party  without  his  or  her  consent  is  taken 
away  from  it,  and  it  thenceforth  loses  its 
ability  to  ripen  into  a  cause  of  divorce.  An- 
other thing  about  which  there  js  and  can  be 
BO  dispute  in  this  case  is  that  the  agreement 
.  .  *  is.  on  its  face  and  according  to  its 
express  and  unequivocal  terms  an  agreement 
of  separation.  Giving  it  the  effect  resulting 
from  its  plain  language  and  the  purpose  and* 
intention  to  be  gathered  from  it,  it  is  there- 
fore clear  that,  made  witliin  a  yeax  after  the 
commencement  of  the  dpsertion,  it  would  have 
to  be  deemed  to  have  interrupted  the  same 
and  converted  it  into  a  separation  continuing 
by  mutual  consent.  Necessarily  that  would 
put  an  end  to  the  Ubellant's  right  to  ask  for  a 
divorce  on  the  ground  of  a  desertion  .  .  . 
persisted  in  adversely  for  over  two  years.  But 
it  is  contended  on  her  behalf  that  this  effect 
ought  not  to  be  given  to  the  transaction;  that 
she  had  no  intention  of  agreeing  to  a  separa- 
tion; that  she  inquired  from  her  counsel 
whether,  by  signing  the  agreement,  she  would 
be  debarred  from  proceeding  for  an  absolute 
divorce  if  the  libellant  persisted  in  the  sepa- 
ration; that  she  was  advised  that  she  would 
not;  that  she  executed  the  agreement  upon 
the  faith  of  this  inf oi-mation ;  that  except 
for  it  and  the  impression  she  received  from  it 
she  would  not  have  joined  in  the  contract; 
in  short,  that  she  became  a  party  to  it  under 
a  mistake  of  law,  and  that  therefore  she  is  not 
to  be  held  to  it  or  affected  by  it.  This  conten- 
tion was  made  before  the  master  on  the  basis 
of  evidence  submitted  in  support  of  the  facts 
involved  in  it.  He  has  found  that  separation 
was  in  fact  intended  by  the  parties,  though 
libellant  may  have  misunderstood  the  legal 
effect  of  her  agreement  thereto.  He  lias  re- 
jected the  cencluston  urgod  upon  him  in  view 
of  the  doetrine  that  equity  will  not  relieve 
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against  a  contract  because  a  party  to  it,  not 
deceived  or  mistaken  as  to  any  matter  of  fact 
out  of  which  the  law  arises,  misconceived  the 
latter."  In  Parkinson  v.  Parkinson,  L.  R.  2 
P.  &  D.  (Eng.)  26,  39  L.  J.  P.  &  M.  14,  21 
L.  T.  N.  S.  732,  wherein  it  appeared  that 
shortly  after  the  desertion  of  a  wife  by  her 
husband  they  executed  a  deed  of  separation 
by  which  he  covenanted  to  pay  her  an  allow- 
ance but  it  was  never  paid  and  she  covenanted 
to  live  apart  from  him,  it  was  held  that  the 
facts  did  not  constitute  such  desertion  as  to 
entitle  her  to  a  divorce.  And  in  Crabb  t. 
Crabb,  L,  R.  1  P.  &  D.  (Eng.)  601,  37  L.  J. 
P.  &  M.  42,  18  L.  T.  N.  S.  163,  16  W:  R.  660, 
wherein  it  appeared  that  the  husband  left 
home  after  an  altercation  with  bis  wife  about 
a  female  servant  and  a  month  later  a  deed 
of  separation  was  eaCecuted,  it  was  held  that 
the  agreement  prevented  the  separation  from 
being  involuntary,  precluding  a  divorce  on  the 
ground  of  desertion.  The  court  said:  "The 
proposition  hardly  bears  stating,  unless, 
indeed,  all  'separations,'  voluntary  or  involun- 
tary, be  'desertion,*— the  consent  of  complain- 
ing parties  unimportant  and  the  person  de- 
eerted,  not  he  who  was  left  in  the  common 
home,  but  she  who  quitted  it.  It  was,  how- 
ever, argued  that  the  deed  in  this  case  would 
have  been  held  invalid  in  a  court  of  equity, 
because  its  pnjvisicns  stripped  the  lather  of 
all  control  and  supervision  over  his  child.  It 
is  needless  to  inquire  whether  this  propbsitidn 
is  correct  or  not,  because,  in  this  court  at 
least,  it  has  always  been  held  that  such  deeds 
are  utterly  inoperative  to  abrogate  the  duty 
of  cohabitation  involved  in  the  contract  of 
marriage.  And  if  the  mere  fact  that  this  deed 
was  impotent  to  maintain  and  enforce  th^ 
permanent  separation  of  the  parties  be  qsate- 
rial  to  this  question,  that  fact  may  be  found 
in  the  first  principles  of  matrimonial  law. 
For,  no  doubt  it  would  have  been  quite  com- 
petent to  either  party  the  day  after  they 
parted,  in  obedience  to  their  mutnal  agree* 
ment,  to  come  to  this  court  in  defiance  of  that 
agreement  and  obtain  a  decree  for  restitution 
of  conjugal  rights.  Their  separation,  there- 
fore, was  not  only  voluntary  at  first,  but  has 
practically  continued  to  be  so." 

b.  8}/^b8equeni  De9ertion. 

A  postnuptial  agreement  to  separate  en- 
tered into  prior  to  or  contemporaneous  with 
the  desertion  alleged  in  an  action  for  a  di- 
vorce is  construed  as  giving  consent.  Cooper 
V.  Cooper,  17  Mich.  206,  97  Am.  Dec  182; 
Moores  v.  Moores,  16  N.  J.  Eq.  275;  Litzen- 
berg.  V.  Litzcnberg,  67  Pa,  Super.  Ct.  123, 
affirming  22  Pa.  Diat.  943;  Van  Voorhees  v. 
Van  Voorhees,  Wright  <Ohio)  636;  Bacon 
V.  Bacon,  68  W.  Va.  747,  70  S.  E.  762.  See 
also  Desbrough  v.  Desbrough,  29  Hun  (N.  Y.) 


592-^  Curtin  v.  Ourtin,  111  App.  Diy.  447,  97 
N.  Y.  S.  771;  Butler  v.  Butler,  1  Pars.  Eq, 
Gas.  (Pa.)  334*    Compare  Beauclerlc  v.  Beau-, 
clerk  [1896]  P.  220.    Thua  an  agreement  exe- 
cuted in  contemplation  of  an  immediate  sepa- 
ration to  continue  ''for  the  space  of  two  years 
.    .     .    and  so  on  from  year  to  .year  there- 
after, unless  either  party  hereto  shall  have 
given  the  other  party  at  least  sixty  days* 
written  notice  prior  to  the  expiration  of  any 
year  of  his  or  her  intention  or  deaire  to  ter- 
minate said  agreement,"  bars. a  suit  for  a  di- 
vorce on  the  ground  o<f  desertion  where  there 
is  no  evidence  of  an  unequivocal  notice  to 
the   other    party   of    an    election   to   termi- 
nate the  agreement.     Litzenberg  v,  Idtzen- 
berg,  67  Pa.  Super.  Ct.  123,  affirming  22  Pa. 
Diet.  943.     Similarly  it  has  been,  held  that 
articles  of  separation  whereby  certain  prop- 
erty and  the  custody  of  son^e  of  the  children 
were  secured  to  the  wife,  even  though  later 
followed  by  a  conditional  ,and  temppfary  re- 
sumption of  marital  relations,  barred  a  suit 
for  a  divorce  on  the  ground  of  desertion  be- 
cause the  separation  was  by.  mutual  consent^ 
Cooper  V.  Cooper,  17  Mich*  206,  97  Am.  Dec. 
182.    In  a  tiase  wherein  it  appeared  that  the 
alleged   abandonment,    which    was   t)ie    sole 
ground  of  the  actiotn,  had.no  existence,  the 
wile  having  voluntarily  le^t  ;her  husband  an4 
agreed  to  live  separately  for  a  good  and  valu- 
able consideration  furnished  by  litm,  ^t  was 
held  that  a  divorce  could   not  be  granted. 
See   Desbrougli   ▼,  Desbrough,   29   Hun   692. 
Likewise  an  agreement  made  in  contemplation 
of  an  immediate  separation  and  reciting  that 
the  parties  oonld  not  agree  and  live  amicably 
together  ae  man  and  wife,  followed  by  a  short 
trip  together  and  then  separation,  has  been 
held  to  constitute  a  bar  to  a.  divorce  based  on 
the   separation  as  abandonment,     .^acon   v. 
Bacoo,  68  W.  Va.  747,   70  S.  E.  762.     But 
wiiere  it  appeared  that  the  wife  avowed  her 
purpose  to  separate  from  her  husband  and 
never  to  live  with  him  again  and  on.  leaving 
agreed  to  release  all  claims  she. had  against 
his  property  on  the  payment  pf  five,  hundred 
dollars,  it  was  held  that  the  husband  vss  not 
precluded  from  maintainii^  a  si^itlor  a  di- 
vorce on  the  ground  of  her  desertion.    Stofi'ef 
T.  Stoffer,  60  Mich.  491,  16  N.  W.  664.    In 
Moores  v.  Moores,  16  N.  J.  Sq*  276,  wherein  it 
was  held  that  a  prior  agreement  to  live  «epa- 
rateiy  barred  an  action  based  on  the  separa- 
tion as  a  ground  of  div<Hroe,.the  court  .said: 
^*It  is  further  argued  that  a  voluntary  agree; 
ment  by  husband  and  wife  to  live  separate 
is  not  regarded  by  the  courts  as  binding,,  and 
hence  it  is  insisted  that  the  agreement  of  the 
husband  can  constitute  no  defence  for .  the 
desertion  of 'the  wife.    It  is  true  that  potirts 
de  not  favor  agreements  by  husband  and  wife 
to  live  apart.    They  are  regarded  as  against 
the  policy  ol  the  law,  and  although,  not  treat,- 
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ed  for  all  purpoBos  as  absolutely  void/  thej 
constitute  no  bar  to  an  action  by  either  of  th^ 
parties  for  a  restitution  of  marital  rights. 
Nor  does  it  operate,  in  the  eye  of  the  law, 
as  a  release  of  either  of  the  parties  from  their 
matrimonial  obligations.     It  will  not,  there- 
fore/be  perntitted  to  stattd  in  ih«  way  of 
the  restitution  of  such  rights  and  the  enforce-' 
ment  of  such  obligations.     But  the  prineiplei 
iter  invoked  by  the  complainant,  tiot<  lor  the 
purpose  of  sustaining  the  policfy  of  the  law 
and  enforcing  the  performance*  by  the  wife 
of  her  conjugal  duties,  but  for  the  purpose  of 
destroying  the   marriage  relation,   in  direot 
contravention  of  the  policy  of  the  law.     It 
would  be  a  gross  perversion  of  the  principle 
to  abrogate  the  contract  under  color  of  main* 
taining  the  rights  of  the  husband,  and  thus 
inflict  upon  the  wife  the  severest  penalty  for 
kn  act  done  with  the  husband's  assent/'    In 
Butler  V.  Butler,  1  Pars.  £<).  Oeis.  3d5,  it  was 
said  that  a  separation  agreement  is  a  bar  to 
a  divorce  based  on  separation- by  prior  eon- 
sent,  the  court'  saying:   ''Although  no  court 
deterxtiinfng'  on  the  marriage  relation,  recog- 
nizes   such    coAsent-separations    as    arrange- 
tnents  strictly  legal;  yet,  when  it  is  dearly 
sbown  that  the  withdrawal  of  a  wife  or  htiS'> 
band  from  mutual  <Mhabitatien,  has  been  the 
result  «f   such   an   understanding  or   agree- 
ment;  or  ivhere  the  withdrawal  of  one  has 
i'eceived  the  Subsequent  approbation  of  the 
other;  the  continuity  of  absence  under  such 
cik-cumstances  is  not  a ''wilful  and  maflciows 
desertion.'    Thcf  malioe  of  the  desertion  arises 
from  its  being  the  perverse  act'  of  the  one^ 
in  refusing  the'  performance  M  the  matri>^ 
mohiat    obligations    and    dutiea^   -which    the 
other  has  the  legal  right  to  require.     But 
when  such  separation  has  been  th«  result  t>f 
mutual  arrangements,  and  these '  clearly  es- 
tablished  in   proof,   then   each   are  in  equal 
fault    in    this    particular,    and    neither   aka 
claim  a  legal  right  against  the  other,  in  ooa,*- 
sequence  of  an  act  in  which  he  or  glie  has 
been  an  equal  participant.     Stieh  «U38ent  or 
acquiescence,  'hdwever,    are    revocable    aets. 
And  if  either  party  persists  in  a  state  rif 
separation  after  such  revocation,  he  otf  -she 
thenceforth' o^ccupies  the  position  of  a  party 
quitting  cohabitation  on  his  or  her-  cfwn-  m.o- 
iioii.  .'*  But  so  long  as  the  consent  <M 

which  the  original  absence  was.  founded,  m* 
contittu^  in,  is  not  withdrawn,'  a<  oohtimiiiy 
of  the  absence*  is  not  desertion  -within  eur-Act 
of  Assemfbly.'  Of  ctfurse,  if  either  party  hhs 
the  ieglil  right  to  separate  from-  the  other, 
for  c^trses  which  Uwfufly' justify  such  separsr 
tion;'  and  subsequently  a  ooneent-separattoife 
takes  plAce  beWeeki  them;  a  withdrawal  of 
thit  cokl^nt  by  the  aggressor,  will  leave  the 
party  aggt'it^ved  in  no  worse  -position  than 
that  origlnklly  «»ccupied.  A  refusal  to  renev 
cohabitation,  ^ould  be  justified  w  otherwise, 


according  to  the  stctt^  ol  thij^gs  which  pre- 
ceded the  separation.'' 


TIPTOH 

y. 

TtFTOK. 

Towa  Supreme  Court — February  17,  1915. 
leg  la.  182;  l&i,  .¥..  Vt.  00, 


Bivorce  —  Hesertibn  —  Sej^rktloii 
snant  to  Antenvptial  Agifeeniettt. 

Abhormal  conditions  in  the  marital  rela- 
tion instituted  by  mutual  agreement  between 
husband  and  wife  will  ajfford  neither  party 
ground. for  judicial  action  against  the  other, 
4S  where  the  wife  lived  with  her  people  apart 
from  the  husband  from  the  time  of  tlie  mar- 
riage, except  for  his  occasional  visits,  but 
stich  abnormal  conditions  are  to  be  considered 
in  determining,  if  fhei'e  e^cisted  a  marital 
relation  for  the  husband  to  sever  by  deser- 
tion and  in  detemining  if  his  conduct  con- 
stituted a-  desertftom 

[See  wM  at  cud  of  this  case.] 

WiMtt  CaHLstdtmtMi  ]>#8e«tio». 

'  There  n^ay  be  p,  reparation  of  husband  and 
wife  without  desertion;   and  desertion   of   a 
wife  by  her  husband  without  separation. 
[See  138  Am.  St.  Rep.  147.] 


Where  husband  and  wife  never  live<i  to- 
gether in  the  same  house,  to  establish  a  de- 
sertion by  the  husband  there  must  be  a  radi- 
cal c1ia))ge  in  such  pecu-liar  Uiarital  relation 
as  hiid  existed  between  the  parties. 

S(aine. 

Where  the  wife  lived  with  het  parents 
from  the  time  of  marHage,  receiving  visits 
from  her  husband  sevesal  tiimes  weekly,  and 
visiting.  oocasionaUy-  at  his  parents'  home, 
where  he  lived,  there  is  a  marital  relation 
that  might  be  severed  by  the  husband  by 
desertion. 
Samet; 

What  is  a  desertion  of  one  spouse  by  an- 
other is  a  question  of  fact. 

Evidence  of  Desertion  SuAeient. 

Evidence  bcld  si^clent,  iti  a  suit  for  di- 
vorce, to  show  that  defendant  had  severed 
the  marital  relation  by  desertion,  with  an 
intent  to  do  so,  and  had  continued  his  action 
for  the  stfttUt^yry  pmod  prerequisite  to  tibe 
granting  of  divorce  for  such  cause. 

DeseirtiOn    as    Grotind    for    DiTsree   ^ 
Want  of  Reasonable  Exemse. 

It  is  not  alone  sufficient  to  justify  a  di- 
vorce that  there  was  a  desertion;  but  the 
desertion  must  have  been  without  reasonable 
'SKCuse. 


TIPT(MI  t.  TIPTOir: 

1S9  Iowa  ist. 
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Ffea41i&ir  '—  Gyoss-iPetltioiL   as  AAmis* 
■torn. 

In  a  divorce  3uit,  allegationa  in  the  disr 
missed  cross-petition  of  the  defendant  may 
be  taken  against  hin^  as  admissions. 

DiToree  —  Pesevtion.  —  Conduct  of  Wife 
Not  JnatiXying;. 

In  a  suit  for  divorce,  evidence  held  insuf- 
ficient to  show  that  plaintiflT  wife  was  guiKy 
of  misconduct  sufficient  to  bar  her  of  relief 
and  justify  later  misconduct  of  her  husband, 
as  having  refused  to  live  with  him  at  the 
home  of  his  parents.. 

[See  110  Am.  St.  Rep.  a26;  13S  Id.  156.] 


In  a  suit  for  divorce,  evidence  held  insuffi- 
cient to  show  that  plaintiff  wife,  was  guilty 
of  misconduct  sufficient  to  bar  her  of  relief 
and  justify  later  misconduct  of  her  husband, 
having  refused  to  keep  house  with  him. 

Same. 

Where  defendant  husband,  in  a  divorce 
suit,  requested  his  wife,  then  living  with  her 
parents,  to  go  to  housekeeping,  and  she  wrote 
asking  him  not  to  think  of  it  until  spring, 
because  of  her  condition,  defendant's  conten- 
tion is  unsound  that  this  was  an  agreement 
to  remain  separated  until  spring,  so  that 
plaintiff  cannot  succeed  in  her  attempt  to 
prove  a  desertion  begun  by  such  separation. 


In  a  suit  for  divorce  for  desertion,  where 
plaintiff  wife  asked  her  husband  to  postpone 
going  to  housekeeping  until  spring,  on  ac- 
fount  of  her  illness,  to  which  he  made  no 
response,  he  cannot  claim  that  between  the 
time  of  the  request  and  the  spring  he  lived 
apart  from  his  wife  on  agreement  to  resume 
cohabitation,  and  therefore  there  could  have 
been  no  intention  to  desert  her  until  after 
the  spring. 

Same. 

Evidence  in  divorce  held  to  show  that  a 
desertion  of  plaintiff  wife  by  her  husband 
was  without  reasonable  excuse  on  his  part. 


Want  of  affection  of  a  wife  for  lier  hus- 
band, giving  rise  to  a  dislike  of  him,  that 
leads  her  to  refuse  reoonoiliation- after  a  sep- 
aration or  desertion,  or  that-  makes  such  a 
separation  or  desertion  practically  with  her 
eonsent^  will  excuse  the  husband  for  denert- 
ing  her  only  when  his  own  evil  conduct  has 
not  caused  the  dislike* 

Rofuial  of  Reooaolliatioa. 

Evidence  held  sufficient  to  show  that  plain- 
tifl^s  refusal  to  live  with  her  husband,  after 
his  desertion  of  her,  was  caused  solely  by  his 
own  conduct. 

[See  119  Am.  St.  Repr.  023.] 

Same. 

Where  the  defendant  deserted  his  wife,  her 
refusal  of  reconciliation,  due  to  his  own  evil 
conduct,  is  not  a  ground  to  deny  plaintiff 
wife  relief,  nor  available  as  defense. 

I>esertloa    —    Offer    to    Itetvjrm    after 
I«apae  of  Statutory  Period. 

Where  the  right  of  a  wife  to  a  divorce  for 
desertion  continued  for  the  statutory  period 
is  made  out,  no  court  has  power  to  deny  her 


relief,  when  sbe  inaists  upon  divoroe- merely 
because  her  husband  promises  to.  return  t^ 
the  marital  relation. 

* 

.  Appeal     from     District     Court,     Warren 
coufi^ty;     Fahky,  Judge. 

Action  for  divorce.  Blanche  Tipton*  plain- 
tiff, and  Ralph  Tipton,  defendant.  From 
judgment  rendered,  plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    Rsvebsed. 

Berry  d  Watson  for  appellant. 
O*  G.  Brown  for  appellee. 

[1«3]  Salingbb,  J. — I.  Though,  defendant 
responds  to  the  allegation .  ol  plaintitf  that 
the  parties  lived  together  until  October,  1910, 
by  answering  that  plaintiff  never  did  live 
with  him,  and  though  we  concede  they  did 
not  "'live  together,"  as  husband  and  wife 
ordinarily  do,  we  have  no  occasion  to  give 
these  contentions  and  the  departure  of  the 
parties  from  the  standard  marital  relation 
any  exhaustive  consideration.  Whatsoever 
they  did  or  failed  to  do  before  October  was 
on  mutual  arrangement,  and  for  mutual  con> 
venience,  and  will  afford  neither  a*  ground 
for  invoking  judicial  action  against  the  other. 
Indeed,  none  is  invoked.  Both  declare  that 
no  fault  is  found  with  wHat  occurred  before 
October,  1910,  and  the  desertion  charged  i^ 
based  wholly  on  what  occurred  after  that 
time.  Where  the  mutual  conduct  and  the  re- 
lationship maintained  contents  both  parties, 
the  courts  are  not  called  upon  to  standardise 
conjugal  conduct  and  relationship,  and  Mill 
not  divorce  parties  beeaui^  they  have  departed 
more  or  less  from  such  standard. '  But  'trhile 
that  which  wa^  done  upon  cohsent  prior  to 
desertion  cannot  be  a  basis  for  granting  a 
divorce,  for  reasons  stated  later,  we  must 
consider  it.  At  this  time  we  consider  it, 
first,  on  whether  there  was  a  marital  relation 
[184]  to  sever — and  we  hold  that  there  was. 
Second,  we  must  consider  it  to  determine 
whether  the  conduct  of  defendant  after  Oc- 
tober so  differed  from  what  it  was  before 
as  that  the  difference  proves  he  has  severed 
the  marital  relation.  Ordinarily,  it  is  easy 
to  determine  whether  there  has  been  a  sepa- 
ration. Though  separation  and  desertion  are 
not  synonyms,  though  it  is  neither  true  nor 
essential  that  the  two  occur  the  same  instant, 
though  there  may  be  separation  without  de- 
sertion, and  though  there  may  be  desertion 
without  physical  separation  by  removal  to  a 
different  domicile, — see  Kupka  r.  Kupka,  132 
la.  191,  109  N.  W.  610,— it  remains  true  that, 
ordinarily,  this  element  in  the  proof  is  made 
out  by  showing  that  the  alleged  guilty  party 
has  remo'^ed  from  the  place  in  which  thereto* 
fore  the  parties  lived  together  in  the  usual 
way.    Whether    this    defendant    severed    the 
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relationship  cannot  be  ao  determined,  bie- 
cause  tbe  parties  did  not  live  together  in  the 
usual  way.  The  wife  was  immediately  after 
the  marriage  taken  to  the  home  of  her  par- 
ents. From  then  until  October  10,  1910,  her 
father  supported  her.  In  strictness,  defend- 
ant never  made  his  home  where  he  had  placed 
the  plaintiff,  and  up  to  October  the  marital 
relation  was  maintained  by  visits  of  defend- 
ant at  th^  home  of  her  parents  several  times 
a  week,  and  by  occasional  short  period  visits 
of  the  wife  at  the  home  of  his  parents.  If, 
then,  the  defendant  severed  the  marital  re- 
lationship, it  must  be  by  the  conduct  so  dif- 
fering from  what  it  had  been  before  October 
10,  1010;  as  that  therefrom  a  separation 
from  his  wife  appears  as  clearly  as  thoughi 
the  two  had  been  constantly  living  in  their 
own  house,  and  defendant  had  removed  himr 
self  therefrom. 

It  is  not  and  cannot  well  be  denied  that 
the  conduct  of  the  defendant  subsequent  to 
October  10,  1910,  does  differ  from  what  it 
had  been  before.  While  prior  to  October, 
1910,  there  was  a  failure  to  support  a  wife 
not  in  ill  health,  thereafter  there  was  a  fail- 
ure to  support  a  sick  wile  and  a  baby  which 
was  born  in  1011.  While  prior  to  October, 
1910,  the  parties  were  on  friendly  terms  and 
at  times  at  the  homes  of  their  [185]  rer 
spective  parents,  thereafter,  and  up  to  the 
time  of  the  trial,  the  defendant  had  no  com- 
munication whatever  with  plaintiff  and  at- 
tempted none.  Though  advised  of  her  seri- 
ous illneaS)  and  of  that  of  hia  baby,  and 
though  s^t  for  by  the  wife,  lie  made  no 
response  in  person  or  otherwise.  He  never 
saw  tbe  child,  nor  attempted  to  see  it,  until 
the  day  of  the  trial.  It  does  not  appear  that 
he  caused  it  to  be  brought  to  the  trial,  or 
knew  that  it  would  be  there;  nor  that  he 
displayed  any  si^  of  natural  affection  when 
he  did  see  it.  This  is  emphasized  because 
defendant  swears  on  the  trial  that  he  was  then 
willing  and  able  to  care  properly  for  both 
wife  and  child  without  a  claim  that  he  was 
not  as  able  earlier. 

We  hold:  (1)  Though  the  manner  of  liv* 
ing  together  is  a  departure  from  the  usual 
in  marital  life^  if  the  parties  are  content 
therewith,  it  creates  a.  relation  which  may  be 
seveived  in  the  sense  of  divorce  law.  (2> 
There,  can  be  no  hard  and  fast  rule  as  to 
what  eonatitutes  such  severance^  and  wheth- 
er one  party  has  severed  the  relation  must 
ordinarily  depend  upon  the  facte  of  each  case. 
(3)  The  evidence  showa  the  defendant  did 
sever '  the  relationship. 

II.  But  -mere,  severance  of  the  relation  is 
not  sufficient.  There  must  be  a  wrongful  in- 
tent to  desert,  ccmtinUed  for  the.  statutory 
period.  This,  however,  means  merely  that 
desertion  must  be  intentional. 

*The  aet  is  wilful  when  there  is  a  design 
to    forsake    the    other    spouse    wilfully,    or 


withoat  cause,  and  thereby  break  up  tk* 
marital  union;  deliberate  intent  to  ceaae  liv- 
ing with  the  other  as  spouse ;  abnegation  of  all 
duties  of  the  marriage  relation,  not  to  return. 

'^Desertion  consists  in  the  actual  ceasing 
of  cohabitation  and  the  intent  in  the  mind 
of  the  offending  party  to  desert  the  other." 
Kupka  V.  Kupka,  132  la.  191,  193,  109 
N.  W.  610,  and  cases  cited. 

[186]  We  think  that  what  we  have  set  out 
as  being  proof  that  defendant  severed  the  re- 
lation between  plaintiff  and  himself,  and  evi- 
dence wliich  we  discuss  later  on  other 
branches  of  our  inquiry,  establish  the  aeecmd 
element — >that  the  desertion  waa  intentional, 
and  that  the  intent  continued  for  the  statu- 
tory period. 

III.  While  thus  two  necessary  elements 
have  been  established,  this  will  not  suffice. 
The  act  of  separation,  and  the  continued  In- 
tent to  remain  separate,  must  be  wrongful  in 
the  sense  that  there  is  no  reasonable  excuse 
for  the  one  who  separated  with  such  intent. 
The  real  conflict  in  this  case  is  on  this  head. 
In  substance,  the  real  defense  attempted  is 
that  plaintiff  was  and  defendant  was  not  in 
fault. 

What  shall  herein  be  said  on  this  head 
should  not  be  misunderstood.  To  determine 
whether  defendant  entertained  a  wrongful, 
because  inexcusable,  intent  to  desert,  an 
analysis  of  and  pronouncembent  upon  alleged 
misconduct  of  eaeh  party,  and  of  excuses 
offered  for  conduct,  is  necessary.  But  we  are 
not  attempting  to  decide  whether  the  miscon- 
duct discussed  is  or  may  be  a  ground  for 
divorce.  Here,  plaintiff  is  not  entitled  to  a 
decree  except  upon  proof  that  she  has  suf- 
fered a  statutory  desertion.  To  determine 
that  ultimate  question,  conduct  which  of  it- 
self is  no  ground  for  divorce  and  evidence 
addressed  to  a  ground  for  divorce  other  than 
desertion  may  or.  may  not  be  relevant.  Kon- 
support  is  no  ground  for  divorce;  blows  in- 
flicted might  warrant  a  decree  on  the  ground 
of  cruel  and  inhuman  treatment,  or  might 
fall  short  of  doing  so — ^but  the  nonsupport 
or  the  blows  might  or  might  not  be  relevant 
on  the  ultimate  question  of  whetlier  there 
has  been  an  unjustiffable  desertion  within 
the  meaning  of  our  statute.  These  and  kin- 
dred lines  of  testimony  may  or  may  not  have 
probative  value  on  this  ultimate  question. 
Kupka  V.  Kupka,  132  la.  191,  195,  109 
N.  W.  610;  Smith  v.  Smith,  56  N.  J.  Eq. 
222,  37  Atl.  49,  52. 

Our  discussion  of  alleged  misconduct  and 
as  to  whether,  if  it  exists  at  all,  it  was  with- 
out excuse,  is  merely  a  method  [187]  for 
determining  whether  or  not  there  has  been  a 
statutory  desertion;  and  what  is  said  in  the 
course  of  it  decides  nothing  except  the  bear- 
ing such  misconduct,  and  the  like,  has  upon 
whether  defendant  has  unjustifiably  deserted 
— an  ultimate  question  which  involves  wheth- 
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er  be  separated  himself  from  his  wife  with 
a  wrongful  intent  to  desert. 

1. 
The  misconduct  of  plaintiff,  which  \b  urged 
as  a  warrant  for  denying  her  relief,  iB  pre- 
sented by  the  answer  as  follows: 

A.  Defendant  urged  her  to  lire  with  his 
parents.  She  refused  to  do  this,  and  has  per- 
sisted in  living  with  her  parents;  and  she 
has  not  lived  with  him. 

B.  About  October  10,  1910,  he  arranged  to 
commence  housekeeping  with  plaintiff;  that 
he  arranged  for  a  honise  and  ground,  and 
bought  certain  provisions;  that  he  urged  his 
wife  to  come  to  him  in  fulfillment  of  her 
obligations  as  a  wife  in  order  that  a  home 
for  both  might  be  made — and  that  she  wholly 
refused  to  comply,  and  persisted  in  remain- 
ing at  the  home  of  her  parents. 

If  there  was  a  request  that  the  wife  change 
to  living  with  his  parents,  it  must  have  been 
one  made  bcrfoi^e  October,  1910.  For  defendant 
pleads  and  attempts  to  show  that  the  request 
which  he  made  about  and  after  October  10th 
was  not  one  to  live  with  his  parents,  biit 
to  live  with  him  in  a  house  which  was  not 
the  home  of  his  parents.  We  are  fully  per- 
suaded the  record  does  not  sustain  a  claim 
that  there  was  either  request  or  refusal  to 
cimnge  the  mode  of  life  pursued  by  plaintiff 
lip  to  October.  While  defendant  does  testi- 
fy broadly  that  his  wife  deserted  him  and 
would  not  come  to  make  her  home  with  his 
people,  and  that  he  could  have  "taken  her 
home"  if  she  had  wanted  to  go,  there  is  no 
evidence  that  his  parents  were  ever  willing 
to  let  the  couple  make  their  home  with  them; 
end  defendant  says,  in  terms,  that  he  took 
Jier  to  the  home  of  her  parents  because  he 
had  no  home  for  her.  Plaintiff's  statement 
til  at  he  never  asked  her  to  live  with  his 
folks,  and  that  she  remained  with  her  own 
because  he  wanted  her  to  do  [188]  soj  is 
fully  sustained  by  the  record.  All  the  at- 
tendant circumstances  and  the  great  weight 
of  all  the  testimony  establish  the  fact  that 
her  remaining  at  her  father's  home  before 
October  10th  was  an  arrangement  natural 
under  all  the  conditions  existing,  and  one 
entered  into  and  maintained  by  mutual  con- 
sent, for  mutual  convenience.  At  the  time 
of  the  marriage  the  mother  of  the  plaintiff 
was  in  such  helpless  physical  condition  as 
to  supply  one  natural  reason  for  a  consent 
that  the  daughter  might,  for  a  time  at  least, 
remain  with  her.  Defendant  himself  testifies 
that  his  wife  wanted  to  remain  with  her 
father  because  the  father  had  a  broken  leg; 
that  she  desired  to  stay  with  him  until  the 
leg  was  well,  and  that  it  was  in  accordance 
with  this  request  that  ho  went  to  his  folks. 
While,  because  he  has  not  appealed,  his  dis- 
missed cro^s-petition  'is  not,  in  strictness,  to 


be  treated  as  a  pleading  in  the  case,  it  is 
still  in  the  record  in  the  sense  that  its  ad- 
missions are  competent  against  the  one  who 
filed  it — and  it  is  therein  pleaded  that  the 
daughter  desired  to  remain  with  the  father 
until  he  recovered;  that  at  the  same  time 
she  requested  the  defendant  to  remain  with 
his  parents  until  some  arrangement  could 
be  made  for  their  living  together,  and  that 
he  complied  with  her  request.  It  appears  by 
a  clear  preponderance  that  early  in  July  he 
arranged  for  her  staying  until  her  confine- 
ment, which  was  thought  to  be  due  January 
following,  was  passed.  So  far  from  complain- 
ing of  her  living  at  the  home  of  her  father,  he 
seeks  to  excuse  himself  for  not  visiting  her 
there  more  frequently  on  the  ground  that 
his  work  made  it  practically  impossible  for 
him  to  be  with  her  more;  and  he  asserts  that 
she  acquiesced  in  this  and  made  no  objection 
to  his  thus  attending  to  his  business. 

It  is  very  clear  that  plaintiff  was  guilty 
of  no  misconduct  in  remaining  at  the  home 
of  her  father  up  to  October  10,  1910. 

2. 

The  next  contention  is  that  refusing  to  go 
to  housekeeping,  on  request  made  about  Oc- 
tober 10,  1910,  is  misconduct. 

[189]  Unless  we  reabstract  the  record  in 
this  opinion,  it  is  impossible  to  do  more  on 
this  head  than  to  point  out  the  ultimate  de- 
ductions which  we  find  should  be  drawn  from 
the  evidence.  It  so  appears  that  about  Oc- 
tober, 1910,  the  husband  and  wife  came  to 
an  understanding  that  some  time  in  the  next 
spring  they  would  remove  to  South  Dakota, 
and  so  far  from  then  feeling  unwilling  to  live 
with  her  husband,  she  made  preparations  for 
that  venture.  Somehow^  defendant  concluded 
it  would  be  an  aid  to  the  Dakota  project  to 
begin  a  temporary  housekeeping  between  the 
middle  or  end  of  October  and  the  coming 
spring,  and  he  requested  her  to  co-operate. 
By  way  of  arranging  for  this,  he  obtained 
the  consent  of  his  family  that  the  couple 
might  live  in  a  house  then  vacant,  on  a  farm 
then  leased  by  his  folks.  He  says  he  thinks 
the  house  was  all  right  because  a  family 
had  lived  in  it  the  vear  before;  it  looked 
nice;  that  he  does  not  know  how  many  rooms 
it  had;  that  it  had  a  roof,  but  he  couldn't 
say  whether  it  was  good  or  not.  By  way 
of  further  arrangement  he  bought  two  barrels 
of  apples,  quite  a  quantity  of  tomatoes  and 
cans  to  can  them  in,  and  he  also  provided 
for  all  the  potatoes  they  would  want  to  eat, 
and  for  fuel.  He  provided  no  furniture,  but 
his  mother  says  that  he  told  plaintiff  she 
could  get  an3rthing  she  wanted,  and  that  "he 
would  pay  for  it  and  set  up  housekeeping." 
There  is  nothing  to  show  he  had  credit,  and 
his  own  testimony,  perhaps  colored  by  tiie 
fact  that  alimony  was  in  issue,  indicates  he 
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had  no  means.  This  sums  up  the  prepara- 
tions for  this^  housekeeping;  and  it  cor- 
roborates the  claim  of  plaintiff  that  defend- 
ant never  offered  to  furnish  her  a  home,  any 
place.  The  plaintiff  responded  to  this  request 
by  letter.  Conjaidering  her  evident  inability 
to  express  herself  aptly  in  writing,  the  letter 
shows  an  affectionate  interest  in  him.  As 
to  the  request,  she  writes:  **Ralph,  I  just 
can't  come  down,"  which  is  preceded  by  a 
statement  that  she  does  not  feel  a  bit  well. 
She  adds:  "Oh,  Ralph,  don't  think  about 
keeping  house  until  spring.  I  will  either  bo 
better  or  be  a  thing  of  the  past."  She  writes 
she  hasn't  done  much  that  [190]  week,  and 
that  her  mother  may  not  go  to  Dakota  with 
her  father  as  the  latter  desires,  because  she 
(plaintiff)  guesses  her  mother  is  afraid  to 
leave  her.  This  letter  is  relied  on  as  the 
main  evidence  of  a  refusal  which  constitutes 
misconduct.  We  do  not  so  view  it,  and  think 
that  such  refusal  as  the  letter  amounts  to 
is  not  unjustified,  and  is  not  misconduct.  It 
should  be  borne  in  mind  that  in  July  pre- 
ceding, defendant  had  arranged  with  plain- 
tiff's father  that  she  should  remain  at  the 
father's  home  until  her  confinement  was 
passed,  and  that  tkia  proposed  arrangement 
to  go  housekeeping  not  only  overturned  that 
arrangement,  but  contemplated,  as  a  tempo- 
rary aid  for  removal  to  Dakota,  that  the 
wife,  then  within  two  or  three  months  of 
her  confinement,  should  in  the  winter  season 
go  to  housekeeping  in  a  "home"  thus,  and 
thus  only  provided.  Moreover,  the  Dakota 
project  was  not  only  abandoned  by  the  de- 
fenilant,  but  he  claims  he  informed  his  wife 
ef  that  fact  early  in  the  year  1911;  so  that 
had  she  gone  to  this  place,  if  there  was  one 
to  go  to,  the  reason  given  for  moving  there 
at  all  would  liave  censed  to  be  a  reasoa  short- 
ly after  she  had  made  the  change. 

This  failure  to  join  in  the  proposed  house- 
keeping was  in  the  circumstances  not  un- 
reasonable, and  did  not  justify,  the  conduct 
of  defendant  thereafter.  Kupka  v.  Kupka, 
132  la.  198,  194,  109  X.  W.  610^  Smith's 
case,  supra. 

3. 

In  this  connection  It  becomes  necessary  to 
consider  a  claim  that  the  action  is,  in  any 
<^vent,  prematurely  brought,  because  the  let- 
ter written  by  the  plaintiff  in  aome  way 
created  a  time  limit  which  did  not  expire 
until  the  spring  of  1911,  and  that  no  deser- 
tion could  begin  until  then.  This  proceeds 
on  the  theory  that  the  letter  was  a  refusal 
to  live  with  plaintiff  until  the  spring  of 
1911  arrived,  that  this  was  acceded  to,  and 
that  plaintiff  may  not  agree  to  be  separated 
during  a  fixed  period  and  make  separation 
for  that  period  the  basis  of  claiming  a  deser- 
tion. In  our  opinion,  this  contention  is  not 
tenable.    [191]   In  the  first  place,  the  letter 


made  no  request  for  such  an  arrangement  and 
it  obtained  none  suclu  An  affectionate  re- 
quest to  defer  housekeeping  until  spring, 
made  by  one  who  on  consent  was  to  live  with 
her  parents  until  her  confinement  w^as  over, 
was  not  yet  confined,  and  was  sick  when  she 
asked  such  postponement  .of  housekeeping,  is 
neither  a  refusal  to  live  with  her  husband 
until  spring  nor  a.  consent  that  there  shall 
be  a '  separation  until  apring.  At  most,  it 
is  a  request  that  the  arrangement  made  for 
her  living  at  her  father's  be  not  changed  till 
spring.  In  esseace,  it  was  a  plea  that  no 
housekeeping  be  started  then  because  she 
was  too  ill,  and  a  request  for  mere  indulgence 
in  beginning  housekeeping,  which  housekeep- 
ing was  an  illogical,  quickly  abandoned  and 
inopportime  makeshift  pending  a  removal  to 
another  state. 

Next,  as  defendant  made  no  response,  and 
there  was,  therefore,  no  agreement  reached,  it 
cannot  well  be  claimed  that  between  October 
and  the  spring  following  he  acted  under  the 
belief  that  for  that  .period  he  was  living  apart 
under  agreement  to  resume  cohabitation  at 
the  end  of  the  period,  and  that,  therefore, 
there  could  be  no  intent  to  desert  until  that 
period  bad  ended.  Of  course,  if  he  enter- 
tained such  belief  erroneously,  but  in  good 
faith,  his  mere  absence  up  to  the  spring 
of  1911  would  not  prove  suck  intent.  But 
we  feel  that  he  did  not  so  believe.  Clearly, 
the  letter  itself  gives  no  ground  for  it.  He 
soon  abandoned  the  plan  of  going  to  Dakota, 
and  any  clain;»ed  agreement  covers  only  such 
absence  on  his  part  as  was  made  necessary 
to  can-y  out  his  ideas  of  preparing  for  the 
removal  to  Dakota.  If  he  believed  that  they 
would  livQ  together  and  go  away  together 
in  the  spring,  how  can  it  be  acegunted  for 
that 'between  the  receipt  of  the  letter  and 
the  end  pf  the  period  covered  by  such 
claimed  agreement  he  cea3ed  visiting  her  and 
had  no  communication  with  her?  During 
that  period  he  failed  to  visit  her  in  confine- 
ment, and  her  child  in  its  sickness,  though 
sent  for.  In  his  answer  he  declares  that  he  has 
neither  knowledge  nor  means  of  information 
as  to  how  mother  and  child  obtained  support. 
Was  this  the  conduct  [192]  of  one  who  had 
no  intent  to  abandon  the  relations  and  duties 
of  a  husband  and  who  believed  that  while 
there  was  an  agreement  to  delay  housekeep- 
ing for  a  fixed  time,  he  and  his  wife  would 
Boon  assume  full  conjugal  relationship?  We 
are  constrained  to  believe  that  the  period  be- 
tween October,  1910,  ^nd  the  spring  of  1911 
is  not  to  be  subtracted  from  the  time  in 
which  an  intent  to.  desert  was  entertained; 
that  the  intent  to  desert  present  after  the 
spring  of  1911  was  in  existence  before — and 
hold  that  tiie  suit  waa  not  premature. 

IV.  From  October  10,  1910.  to  the  time  of 
the .  trial,  defendant,  as  said,  had  no  com- 
munication   with    plaintiff,    and    attempted 
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none.  Though  advised  of  the  wife's  serious 
illnene,  that  a  child  had  been  born  and,  later, 
that  the  child  was  sick  unto  death,  and 
though  sent  for  by  tlie  wife,  he  responded  in 
no  manner.  So  far  as  appears,  he  made  no 
inquiry  as  to  the  condition  of  the  mother 
or  as  to  the  birth  of  the  child,  and  made  none 
after  the  child  was  born.  He  declares  in  his 
answer  his  supreme  indifference  by  stating 
that  he  has  neither  knowledge  nor  informa- 
tion sufficient  to  form  a  belief  as  to  how 
the  wife  and  Child  had  been  kept  alive  during 
some  two  years.  He  never  saw  the  child 
until  he  saw  it  on  the  trial.  It  does  not 
appear  that  he  caused  it  to  be  brought  there, 
cr  knew  that  it  would  be  there,  nor  that  he 
displayed  any  sign  of  natural  affection  when 
he  did  sc^  it.  .  Yet  he  insisted  on  the  hearing 
that  he  had  affection  for  the  child,  and  we 
are  asked  to  believe  him  when  he  then  said 
that  he  was  then  willing  and  able  to  care 
properly  for  both  Wife  and  dhild.  He  makes 
no  e.vplandtian  why  he  was  not  able  to  do 
this  earlier,  and  why  he  made  no  attempt  to 
do  it. 

The  record  piresents  the  following  excuses 
for  defendant's  failure  to  visit  or  hold  com- 
munication with  -his  wifey  and  for  his  treat- 
ment of  his  wife  and  child.  He  says  he  was 
not  notified  when  the  child  was  born;  that 
at  the  time  it  was  born  he  wsa  working 
away  from  home  at  some  place,  he  does  not 
"just  remember,"  This,  howeter,  is  coupled 
with  the  statement  thftt  he  heard  of  thef  birth 
within  three  or  four  days,  but  [1^3]  did  not 
go  to  see  about  it;  that  ho  .**never  went  near," 
Another  statement  is,  that  he  can  hardly -say 
why  he  made  no  effort  to  see  the  baby-,  and 
did  not  see  it  until  the  trial,  and  that,  for 
another  thing,  "he  didn't  just  exactly  like 
to  make  the  neighbors  gossip  out  of  it  more 
than  anything  else.  Tliat  is  U^e  only  reason 
I  can  say.  By  neighbors'  gossip  I  mean  that 
when  we  wasn't  living  together  it  looked 
kind  of  bad,  you  know,  for.  a  person  to  go 
out  to  meeting  any  place  like  that, .and  I 
kind  of  hated  to  not  being  around  the  child 
myself  and  the  way  I  never  did^  It  never  was 
a  great  hand  over  children."  - 

Finally,  he  giv^  his'  conclusion  th4t  he 
"wasnt  wanted  over  there;"  that  at  firat  her 
father  made  him  led  pretty  weloome,  but 
after  a  while  he  acted  as  if  he  did  not  care 
whether  he  came  or  not;'  that  he  got  so  he 
only  spoke  to  him  on  the  street  when  they 
met;  that  he  took  the  hint  from  this  that 
he  wasn't  wanted  up  here  and,  therefore,  he 
didn't  care  to  go  there.  He  both  limits  and 
amplifies  this  by  a  statement  that  his  .wife 
wrbte  him  in  a  letter,  which  he  believes  he 
can.  but  does  not  produce,  that  her  farther 
was  mad  at  him  and' that  he  so  had  orders 
to  stay  away — that  this  was  one  of  the  main 
reasons  for  his  not  going.     While  bis  claim 


that  the  testimony  as  to  this  letter  is  not 
denied  by  plaintiff  is  technically  true,  it 
does  not  foJiow  that  the  existence  of  the 
letter  is  established,  or  that  the  excuses  of 
defendant  are  valid.  His  theory  on  this 
head  is  not  undisputed.  It  is  met  by  the 
circumstances,  by  the  testimony  of  plaintiff's 
father  that  he  knows  of  no  reason  why  de- 
fendant did  not  come;  that  they  had  no 
trouble  whatever;  that  he  was  particular 
not  to  let  him  know  his  visits  were  distaste- 
ful or  let  it  be  known  that  he  did  not  care 
for  him'  to  remain  there,  and  that  he  talked 
to  him  in  a  friendly  way.  Defendant's  con- 
tention is  also  met  by  the  fact  that  when  his 
mother  went  to  see  the  sick  baby,  she  was 
treated  hioely,  and  that  she  informed  defend- 
ant of  it. 
V.  Defendant  urges  that  the  plaintiff   is 

•wanting  in  natural  affection  for  him.  That 
she  did  not  desire  reconciliation — [194]  in 
effect,  that  she  should  have  no  relief  because 
the  separation  between  the  parties  was  really 
by  her  consent.  It  is  undoubted  tbat  where 
one  whO'  charges  desertion  complains,  of  a 
justified  departure,  and  it  appears  t^at  if  it 
were  not-  for  the  contumacy  of  the  plaintiff 
a  return  could  be  brought  about,  such  a  show- 
ing of  want  of  proper. affection  qn  part  of  the 
complaining  party  will  authoriee;  a  court  of 
equity  to.  deny  relief  on  the  ground  that  eu^li 
abssnoe  is,  in  effect,  assented  to  by  him. 
Wright  V.  Wright,  80  MicK.  522,  U  N,  W. 
365;  Smith  .v.  Smith,  55  N.  J.  Eq.  222,  |7 
Atl.  49.  On  the  other  hand,  it  is  manifest 
that  if  the  want  of  feeling  on  the  part  of 
coitiplainant  and  the  absence  of  a  desire  for 
reconciliation  is  due  to  the  conduct  of  the 
.deftendant^  he  eannot  well  defeat  relief  against 
him  by  using  a  change  or  want  of  feeling 
which  is  due  to  his  own  misconduct.  Smitli 
V.  Smith,  supra.    Mr.  Justice  Pitney,  speak- 

.  ing  for  the  Chancery  Court  of  New  Jersey 

in  the  Smith  case,  well  states  the  principle: 

"Volenti  .fflbn  fit   injuria   does   not   apply 

where   defendant  l^imself   is   responsible  lor 

'  the  feelings  of  aversion  entertained  by  the 
wife.    If  by  his  conduct  he  hajs  alienated  her 

*  affections  and  given  her  good  cause  to  dis- 
like him,  and  to  have  no  desire  to  live  with 
him,  he  cannot  take  advantage  of  those  feel- 
ings to-  excuse  himself  for  a  continued  de- 
sertion with  any  serious  and  honest  effort  to 
terminate  it," 

The  case  holds,  also,  that  misconduct  has 
probative  value  on  whether  refusing  to  re- 

.  Bume  relations  is  due  to  aversion  created  by 
such  misconduct.  The  question  is,  one  of  evi- 
dence. 

Plaintiff   says   that  when   he   left   her  .in 
October  she  did  want  to  live  with  him,  and 

.  had  no  other  thought  or  expectation ;  tbat 
for  a  long  time  aftei wards  she  was  willing 
to   live   with   him;    Ihat   she   thought   well 
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enough  of  him;  that  she  sent  for  him  when 
the  baby  was  sick,  and  that  she  certainly 
would  not  have  done  this  had  she  not  wanted 
to  see  him.  While,  in  strictness,  it  is  true 
Bhe  did  not  ask  defendant  to  resume  [195] 
marital  relations,  if  we  assume  that  in  all 
the  circumstances  disclosed  by  the  record  she 
should  have  asked  this  of  him,  the  foregoing 
is  fairly  equivalent  to  an  eiTort  on  her  part 
to  have  him  return,  made  while  she  desired 
his  return.  If  we  assume  that  this  effort 
must  be  continuous,  it  is  true  that  she  did 
not  continue  it.  She  finally  reached  a  state 
of  mind  that  makes  her  say  that  as  he  just 
went  off  and  left  her  she  sees  no  reason  why 
she  should  want  to  live  with  him;  that  she 
never  said  anything  to  him  about  it  because 
she  thought  he  did  not  want  to  live  with  her. 
In  time  the  attitude  of  the  father  to  his 
child  added  to  these  feelings  resting  in 
wounded  pride  seems  to  have  had  its  natural 
effect,  and  she  writes  him  complainmg  that 
she  has  suffetM  everything  for  his  sake,  and 
now  he  will  not  notice  his  own  flesh  and 
blood ;  that  she  would  have  tried  to  live  with 
,him  but  when  he  would  not  look  at  his  own 
baby  she  jujst  couldn't  have  the  heart  to  think 
of  living  with  him.  As  the  decision  here 
cannot  be  clearer  than  the  facts  upon  which 
it  is  based,  we  have  almost  too  fully  for  the 
purposes  of  an  opinion  set  out  much  of  the 
conduct  of  defendant  and  have  pointed  out 
the  weaknees  of  his  excuses.  These  make  it 
fairly  plain  that  the  change  in  the  feelings 
of  plaintiff  is  not  merely  captious.  But  there 
is  more. 

Defendant  was  ajsked  if  he  had  not  been 
in  trouble  "about  that  time"  (probably  re- 
ferring to  the  time  at  which  he  claims  plain- 
tiff refused  to  come  to  or  live  with  him). 
He  replied  that,  to  his  knowledge,  he  was  not 
in  trouble.  Being  asked  if  he  was  not  then 
or  shortly  afterwards  under  indictment  in 
that  court  he  answered,  "Well,  not  specially, 
I  think."  Being  next  asked  whether  it  was 
not  an  indictment  caused  by  troiible  with  an- 
other woman,  he  said,  "Yes."  To  the  next 
question,  whether  at  that  time  he  did  have 
trouble  with  another  woman,  he  answered, 
**Not  that  I  know  of."  Then  he  was  asked, 
"Well,  you  found  it  out  later  on,"  and  he 
answered,  "I  don't  quite  catch  your  meaning." 
Finally  being  pressed  with  the  question,  "You 
found  it  out  later  on,  anyway,  you  had  been 
[196]  having  improper  relations  with  an- 
other woman," — he  made  no  reply. 

Plaintiff  testifies  that  in  March,  1912,  she 
was  informed  defendant  had  another  child 
named  Roy;  that  its  mother  wrote  her  so  on 
a  postal  card;  that  everybody  says  there  is 
such  a  child ;  that  it  is  younger  than  her  own 
and  is  out  west  of  Indianola,  and  that  since 
hearing  this  she  had  never  wanted  to  live 
with  her  husband.  The  trial  judge  asked 
her:     "Is  there  any  reason,  if  be  would  take 


you  and  keep  you  and  provide  for  you,  and 
live  with  you  as  your  husband,  do  you  know 
any  reason>  why  you  couldn't  do  that?"  She 
answered:  "I  couldn't  possibly.  He  is  the 
father  of  my  baby  and  I  will  educate  her 
all  right.  I  couldn't  possibly  live  with  him. 
He  has  got  another  child,  and  I  don't  want 
to  live  with  him.  I  am  not  positive  he  has 
had  intercourse  with  any  other  woman  since 
I  married  him,  but  they  say  he  has,  he  said 
he  had." 

There  is  no  denial  that  he  said  thia. 

The  text  of  14  Cyc.  page  G20,  is,  that 
failure  to  effect  or  attempt  a  reconciliation 
will  not  constitute  desertion  where  there  is 
just  cause  for  such  failure. 

It  has  been  held  to  be  a  defense  for  the 
wife  who  departed,  justifiably,  that  aftdr  re- 
turning from  a  hospital  to  the  home  of  her 
parents  she  remained  away  from  her  husband 
because  he  was  indifferent.  Kupka  v.  Kupka, 
132  la.  195,  109  N.  £.610.  While  we  do  not 
agree  with,  the  contention'  in  the  brief  of 
appellant,  that  she  never  refused  to  live  with 
her  husband,  we  conclude  that  when  she  -final- 
ly did  refuse,  the  refusal  was  justified^ 

VI.  It  is  finally  insisted  that  when  the 
defendant  testified  and  informed  the  trial 
court  that  he  was  now  willing  and  able  to 
live  with  his  wife,  and  to  properly  care  for 
her  and  her  child,  this  was  an  offer  of  recon- 
ciliation, and  that  her  refusal  to  accept  the 
same  justified  the  dismissal  of  her  petition 
which  ensued.  Having  found  that  the  intent 
to  desert  existed  at  all  times  since  October 
10,  1910,  this  '  attempted  reconciliation,  if 
we  treat  it  as  such,  was  made  after  tlie  [197] 
statute  period  had  elapsed,  and  is  not  avail- 
able as  a  defense,  nor  a  ground  for  denying 
plaintiff  relief. 

An  offer  of  reconciliation  by  a  guilty  spouse 
after  the  expiration  of  the  statutory  period 
of  desertion  does  not  obliterate  the  offense 
and  so  deprive  the  innocent  spouse  of  the 
right  to  a  divorce.    14  Cyc.  620. 

Waiving,  for  the  sake  of  argument,  the 
contention  that  this  attempted  reconciliation 
came  too  late,  it  nrust  still  have  been  one 
which  the  court  could  reasonably  find  to  be 
'naade  in  good  latth,  and  likely  to  be  fairly 
carried  out.  In  the  Saiith  case,  supra,  there 
was  substantially  such  an  offer  of  reconcilia- 
tion and  substantially  such  claim  for  its 
nonacceptaAce.  The  court  held  that,  assuming 
what  occurred  to  be  an  offer  of  reconciliation, 
the  conduct  of  the  husband  in  the  past  was 
such  that  his  mere  promise  of  amendment, 
if  made,  was  insufficient;  that  in  such  cir- 
enmstanoes  there  should  have  been  some 
guarantee  or  assnrance^^and  it  is  concluded 
that  as  to  subh  an  issue  it  is  reasonable  and 
fair  to  judge  the  future  by  the  past. 

VII.  Appellee  assures  us  by  the  brief  of 
his  counsel  that  if  there  be  an  affirmance  the 
parties  will   in  all   probability,  and  in  the 
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course  of  time,  accept  a  suggestion  of  the 
trial  judge  and  resume  relations;  that  in 
that  event  the  plaintiff  will  have  a  good  hus- 
bandy  able  to  provide  for  her,  and  the  little 
girl  will  have  a  father  to  care  for  l^r  and 
provide  for  her  education;  that  they  should 
be  left  to  their  own  resources  to  reconcile 
whatever  difficulties  may  exist  between  them, 
and  to  take  up  their  reciprocal  obligations  to 
each  other  and  their  child.  There  is  a  rer 
mark  in  the  Kupka  case  to  the  effect  that 
there  is  no  good  reason  why-  the  parties 
should  not  adjust  their  differences,  *'which 
are  not  serioua,"  and  fulfil  the  marital  obliga- 
tions which  they  have  assumed.  This,  of 
course,  was  not  intended  to  state  the. essence 
of  the  decision,  and  on  its  £ace  discloses  that 
the  differences  existing  are  not  serious.  Giv- 
ing to  that  detached  phrase  in  that  decision 
[198]  every  reasonable  weight.  It  will  scarce- 
ly authorize  us  to  pniffted  upon  the  lines 
suggested  by  appellee. 

Passing,  for  the  niomeht,  a  graver  matter, 
— the  question  of  our  power-^this  record 
hardly  indicates  that  defendant  is  pining  for 
a  home  in  which  to  cherish  his  wife  and  cliild. 
Judging  the  future  by  the  past,  an  impartial 
observer  finds  Tittle  basis  for  the  optimism 
of  eounsel.  One  point  not  before  noticed 
throws  a  sinister  light  on  the  tenderness  of 
defendant  is  lifkely  to  dlsplky.  In  the  peti- 
tion, the  date  of  the  marriage  was  fixed  as 
in  January,  1910.  The  answer  declared,  in 
at  least  two  places,  that  it  occurred  in  June. 
Defendant  then  went  on  the  stand  and  in 
answer  to  a  question  which  stated  that  this 
mistake  in  date  had  already  been  cqrreftfd^ 
t«rti^ed  that  ihe  Jnarriage  took  place  in  June. 
With  the  date  already  <?rfrrected,  this  could 
have  no  purpose  except  to  publish  that  the 
child  bom  in  January^  1911,  was  begotten 
out  of  wedlock. 

But,  in  any  event,  we  have  no  power  to 
deny  divorce  because  of  aoeh  asiuurances  as 
are  here  given..  Such  may  be  given  in  every 
divorce  appeal,  as  ;an  inducement  to  reverse 
or  affirm.  Of  course,  the  injured  party  can 
forgive  and  is  not  obliged  to  demand  a  di- 
vorce, 3t«  inatter  how  much  entitled' theretd. 
But  how  can  this  court,  against  the  protest 
of  one  who  demands  divorce,  and  has  proven 
herself  entitled  to  the  same,  refuse  relief 
because  the  guilty  party  is  of  opinion  that  if 
the  court  will  disregard  the  law  a  happy 
marital  union  may  result.  Where  the  couFfc 
is  convinced,  that  the  parties  may  and  will 
become  reconciled  if  there  foe  no  divorce,  it 
may  have  some  bearmg  on  determining 
whether  it  be  conclusively  proven  that  a  di- 
vorce should  be  granted.  In  other  words,  the 
feeling  pf  the  parties  towards  each  other  may 
be  Buch  as  to  make  a  reconciliation  so  very 
likely  as  to  create  a  doubt  whether,  in  spite 
of  appearances^  any  aerioua  wrong  waa  pcr- 
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petrated  by  one  against  the  other-^but  that 
is  surely  the  limit.  We  do  not  exercise  the 
pardoning  power,  and  no  matter  How  sincere- 
ly counsel  may  be  of  opinion  that  society 
will  be  benefited  more  by  refusing  a  divorce 
than  gi-ianting  it,  we  have  no  1^199]  choice 
where  the  requirements  of  the  law  are  met 
and  a  litigant  demands  what  the  law  grants. 

We  are  constrained  to  differ  from  the 
learned  trial  judge^  and  to  hold  that  defend' 
ant  iia#  b^en  gvilty  of  desertion  as  plaintiff 
charges.  It  follows  that  there  must  be  a 
reversal. 

VIII.  In  view  of  the  result  below,  it  !s 
possible  that  the  controversy  as  to  allmoily 
was  not  given  any  very  considerable  con- 
sideration, and  we  feel  unwilling,  and  we 
might  say  unable,  upon  the  record  presented 
to  us,  to  undertake  decreeing, what  financial 
aid  this  defendant  should  give  his  wife  and 
child.  We,  therefore,  remand  this  cause  for 
a  decree  in  harmoqy  with  this  opinion,  and 
with  direction  tliat  the  trial  court,  either 
up6n  the  record  now  made  or  such  additional 
one  as  it  may  order  or  the  parties  may  desire 
t6' present,  make  provision  in  said  decree  for 
such  arrangements  by  way  of  alimony  as  in 
its  judgment  the  evidence  then  before  it 
warrants. 

Reversed  and  remanded.  '  ' 

Deemer,  0.  J.,  Ladd  and  G'ayniir,  JJ.,  con- 
cur. 

.The  reported  case  holds .  tb%^  while  an 
agreement  to  live  separately,  precludes  a  di- 
vorce for  desertion  if  the  arrangement'  is 
by  mutual  consent,,  after  the  consent  has  been 
revoked,  the  wife  may  nutintain  an  action  for 
a  divorce  based  on  the  subsequent  acts  of  the 
tiusband  as  constituting  desertion.  .The  cases 
on  this  point  are  collated  in  the  note  to 
Canning  v.  Canning,  reported  .ante,  this  vol- 
ume, at  page  344. 
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West  Virginia  Supreme  Court  6i  Appeal*-^ 

April  7,  1914. 

74  W,  Va.  64;  31  8.  27.  0M. 


^qiiitj  -«  Elfeot  of  Want,  of  RepUoa- 
tion. 

In  the  absence  of  a  replication,  the  an- 
swer of  a  defendant  in  an  equity  suit  is  ta  ken 
as  true  for  the  purposes  of  the  ease,  if  the 
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defendant  baa  not  taken  depoeitioni  as  if  one 
had  been  filed  and  thus  submitted  the  case 
upon  its  merits. 

[See  generally    10   R.    C.    L.   tit.   Equity, 
p.  478.] 
Trial  —  Admissions  in  Open  Conrt  « 

Ziffeot. 

Admissions  and  agreements  made  in  open 
oonrt  by  the  parties  to  the  cause  and  'acted 
upon  by  the  court  are  binding  and  a  decree 
founded  therein  will  not  be  reversed. 

Divovoe  • «-  Desertion  —  Bffeet  of  Be)^ 
a^tatloM  AsreeBLent. 

A  husband's  assent  to  his  wife's '  separar 
tion  from  him.  exonerates  her  from  the  charge 
of  desertion  and  bars  his  suit  for  divorce^ 
founded  upon  such  charge. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Circuit  Court,  Monongalia 
county. 

w 

Action  for  divorce.  Marshall  W.  McCoy, 
plaintiiT,  and  Amanda  McCoj>  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The   facts   are   stated   in   the   opinion.     A^r 

FIBMED. 

Van  A.  Barrickman  and  Ch<i8.  E.  ffogg  for 
appellant. 

W.  S.  Jqhn  and  E,  M,  Everly  for  appelleie. 

[64]  PoFFENBABGER,  J. — The  trial  court's 
refusal,  in  this  caiiie;  6l  a  decree  of  divorce 
a  vinculo  matrimonii,  on  the  ground  of  de- 
sertion for  y  |>eriod  of  mo)re  thian'tliree  years, 
in  fully  rtUstaitaed  by  the  record. 

No  replitfatibn  td  the  defendant's  answer, 
unqualifiedly  denying  desertion  or  abandon- 
ment on  tier' part  and  averring  expulsion  from 
her  thonl<^'  by  the  plaintiff,  as  well  a:s  his 
•cmbeeqtient  c^msent  to  her  living  separate 
and  apart  from  him  and  liis  offer  to  main- 
tain, her  »€tefe*(vhere,  was  filed,  wherefore  the 
answer  is  taken  as  true  for  the  purposes  of 
the  case  and  bars  the  relief  prayed  for  in 
the  bill,  notwithstanding  the  evidence  ad- 
duced by  the  plaintiff  to  sustain  its  allega- 
tions, since  the  defendant  took  no  depositions. 
Sansom  v.  Blanken8hip,^^3  W.  Va.  411,  44 
S.  E.  408;  Bierne  v.  Rav,  37  W.  Va.  571,  16 
S.  E.  804;  Snyder  v.  [65]  Martin,  17  W.  Va. 
276,  41  Am.  Rep.  .^^0^  Findlay  v.  Smith,  6 
Munf.  (Va.)  142,  8  Am.  Dec.  733;  Cocke  v. 
Minor,  25  Grat.  <Va.)  246.  Nothing  in 
our  own  jurisdiction,  convicting  with  this 
rule,  is  cited  or  has  been  discovered. 

As  fi^o'Vn  ,by  a  mmc  pro  tunc  drder,  there 
was  produced  and  read  to  the  court  on  the 
hearing  a  certified  copy  of  a  recorded  writtep 
Ti^eeiiietit  of  sejaaration  between  the  partieS, 
which  was  made  a  part  of  the  record  and 
bfouglit  up  to  .this  court.  The  order  shows 
no  objection  to  the  introduction  9f  the  e^pjr 


of  the  agreement.  On  the  contrary,  it  says 
the  faot  was  admitted'  and  agreed  to  in  the 
presence  of  the  oourt  and  it  fully  sustains 
the  averment  of  a  •  voluntary  separation. 
Such  admissions  and  agreements  made  in 
oourt  and  acted  upon  by  the  eourt  are  bind- 
ing. Hoggs  Eq.  Proc.  sec.  847;  Savage  r. 
Blanehard,  148  Mass.  24«,  19  N.  E.  396;  Lewis 
V.  Wilson,  151  U.  S.  661,  14  8.  Ct.  419,  38 
U.  S.  (L.  ed.)  267;  30  Cyc.  1880;  Jones  on 
£v.  2  Bd.  sec.  257.  An  screed  separation 
bars  right  to*  divorce.  Bacon  v.  Bacon,  68 
W,  Va.  747,  70  g.  K.  762;  Hall  r.  Hall,  69 
W.  Va.  176,  71  S.  E.  103,  34  L.R.A.(N.S.) 
768. 

The  decree  complained  of  is  not  erroneous 
and  it  will  be  affirmed: 

Afiirmed. 


JIOTE. 

In  the  reported  ca«e  it  is  held  that  a  certi- 
fied copy  of  a  recorded  written  agreement  of 
separation  >etween  a  husband  and  his  wife 
fully  sustains  an  aver^ient  of  a  voluntary 
separation,,  barriifig  an  faction  for  a  divorce  on 
the  ground  of  desertion.  For  the  general 
discuev^ion  of  .the  questios  whether  a  separa- 
tion agreement  is  a  bar  to  an  action  lor  a 
divorce^  see  the  note  to  Canning  v.  CSanning, 
reported  ante,  this  volume,  at  page  344. 
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ECCLIftl  ET  All. 

Utah  SupreoM  Oourt^^uae  7,  1913. 
4a  Vtah  91 1  134  Pac.  014. 


Part  J.  Walla, —  T^niiljiatioii  •£  Biskt  -» 
Destmctioii  pt  Wall. 

Where   one   has   acquired .  an  easement  of 
support  in  a  party  wall^  its  accidental  de- 
struction determines  the  easement,  and  extin- 
guishes all  rights  arising  thereunder. 
•  (See  Bote  at  end  of  this  case.] 

PlavfttifT,  by  purchase,  acquired  an  ease- 
ment for  the  support  of  its  building  to  the 
height  4>f  three  stories  in  a  wall  five  stories 
high,  standing  wholly  on  defendant's  land. 
Defeivdant'a  building  was  thereafter  entirely 
destroyed  by  fire,  leaving  the  wall  standing 
knd  furnishing  the  same  support  to  plaintiff's 
building  as  it  did  before,  but  not  sufTiciently 
strong  to  support  the  kind  of  liuilding  which 
defendant  intendeit  to  erecft  t>B  the  same  site. 
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Held^  that  th«  plftintifTs  easement  had  not 
terminate,  that  defendant  had  the  right  to 
ronove  the  wall  using  ordinary  care  to  avoid 
injury  to-  plahitiff'0  building  and  to  rebuild 
without  unnecessary  delay,  provided  he  gave 
to  plaintiff  the  same  right  of  support  in  the 
Dew  wall  that  he  had  in  the  old. 
[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Weber  county  r 
IIarris,  Judge. 

Action  for  injunction.  Commercial  National 
Bank  of  Ogden,  plaintiff,  and  David  Eccles 
et  al.,  defendants.  Judgment  fot  plilinttff. 
Defendants  appeal.    Afhibmed. 

[92]  Tills  action  was  originally  cominenced 
against  David  Eccles,  S.  T.  Whitaker,  and 
Roy  Sheedy  to  enjoin  them  from  tearing  down 
and  removing  a  certain  stone  and  brick  wall 
situated  along  the  south  of  defendant  Eccle^ 
land,  which  constituted  the  north  boundary 
of  the  land  dhd  building  owned  by  Hie  plain- 
tiff. Dtoring  the  pendency  of  the  action  on 
this  appeal,  David  Eccles  died,  and  the  caub^ 
is  continued  In  the  n^me  of  his  admin  isira- 
tor.  For  the^purpose  of  brevity  and  cohi'ven- 
ience,  the  naihe  of  Ecbles  will  be  used  in 
this  opinfdn  instead  01  the  administrator; 
It  appears  from  the  record  that  the  other 
defendants  have  no  interest  in  the  subject- 
matter  of  tll^  action  other  than  as  empXdyeeB 
of  the  defendant  Eccles;  hence  further  refer- 
ence will  not  be  made  to  them. 

The  findings  of  fact  made  by  the  trial 
court,  all  of  ',yhiph  are  within  the  issues, 
are  so  far  as  material  here,  as  follows: 

"(^)  That  the  defendant,  David  EJcctes, 
is  the  owner  and  in  possession  of  the  follow- 
ing described  real  property  situated  in  Ogden 
City,  Utah,  to  wit:  A  part  of  lot  seven  (7), 
block  twenty-five  (25),  plat  *A,^  Og^en  City 
survey,  and  further  described  as  beginning  at 
the  northeast  corner  of  said  lot  seven  (7), 
running  thence  south  along  the  west  bound- 
ary of  Washington  Avenue  71.80  feet  to  the," 
etc. 

"(3)  that  the  plAintiff  Commercial  Na- 
tional Bank  of  Ogden,  was  and  is  the  owner 
and  holds  the  title  to  certain  lands  lying 
pouth  of  the  land  of  Ihe  defendant,'  and  that 
between  [d3]  such  lands  so  owned  by  the 
plaintiff  and  t^e  south  boundary  of  defend- 
ant's land  described  in  finding  of  ifact  No.  2 
there  is  an  intervening  irregular  strip  of  land 
vrhich  the  plaintiff  "purchased  from  the  de- 
fendant David  Ecctes  in  the  year  ldb3,  and 
paid  to  said  defendant  for  said  irregular 
fitrip  of  land  the  sum  of  $1804,  and  upon 
Baid  strip  of  land  the  north  side  of  the  plain- 
tifTs  building  was  constructed  and  is  situat- 
ed. 

"(4)  That  along  the  south  boundary  of  the 
premises  described  iii  the  second  finding  of 
Ann.  Cas.  ini6C. — 24. 


fact  there  is  a  stone  foundation  and  a  brick 
wall  upon  said  foundation  extending  upward 
from  the  ground  three  stories;  that  said 
foundation  is  thirty-six  inches  thick,  that  th« 
firM  story  of  said  briek  wall  is  thirty 4wo 
inches  thick,  and  the  two  upper  stories  an* 
twenty-eight  inches  thick.  That  the  said 
wall  is  situated  Wholly  upon  the  said  ground 
belonging  to  the  defendant  David  Eccles. 

'M5)  That  the  plaintiff  coMtrueted  its 
bnrlding  upon  its  land  immediately  -south  of 
the  said  land  of  the  said  defendant  David 
Eecles  in  the  year  1908,  and  at  that  time, 
for  the  sum  of  $034.^7  paid  to  the  said  de- 
fendant,  the  plaintiff  purchased  and  became 
the  owner  of  an  easemetit  in  the  foundation 
and  brick  wall  situated  along  the  south 
boundary  of  said  defendant's  premises  from 
the  basement  to  the  center  of  the  sills  of 
the  third  Story,  and  the  said  plaintiff  has 
used  said  wall  for  the  support  and  mainte- 
nance of  its  building  sttuateid  on  its  said 
preitiises  from  the  time  of  the  eonstructioa 
of  the  same.  That  no  interest  in  the  wall 
and  foundation  other  than  the  easement 
aforesaid,  and  no  interest' in  the  lands  upon 
whi<fh  said  wall  stands  was  purchased  by  the 
plaintiff  from  the  defendant. 

''(O)  Tliat  th«  joists  supporting  the  roof 
and  different  floors  of  plaintiff*s  building 
situated  upon  its  said  land  along  the  north 
side  thereof  Test  upon  and  are  supported  by 
the  wall  on  the  south  boundary  of  said  de- 
fendant's land,  and  the  steam  and  water  pipes 
attached  to  and  as  a  part  of  plaintiff's  build* 
ing^  are  now  attached  to  and  placed  in  said 
wall,  and  were  placed  there  at  the  time  of  its 
construction  [94]  under  the  lights  granted 
to  plaintiff  by  the  said  defendant,  and  that 
the  said  wall,  together  with  the  openings  for 
the  joists  and  other  supports  and  for  the 
placing  the  steam  and  water  pipes  therein, 
are  necessary  for  tlje  support  of  plaintiff's 
said  building,  and  are  a  part  of  said  building, 
and  the  rights  to  haVe  the  joists  and  other 
supports,  steam  and  water'  pipes  placed  in 
the  north  wall  of  said  defendants  building 
belong'  to  and  are  a  part  of  the  rights  be- 
longing to  plaintiff's  easement  in  and  to  said 
wall. 

"(7)  That  at  the  time  of  the  construction 
of  plaintiff's  building  on  its  said  premises,  atid 
prior  thiei^eto,  and  since  that  date,  up  to 
and  including  the  15th  day  of  November, 
1911,  there  was  situated  upon  the  premises 
of  the  defendant  David  Eccles  a  five-story 
brick  and  stone  building  with  a  basement, 
and  that  the  sard  building  was  on  said  15th 
day  of  November^  1911,  partially  destroyed 
by  fire,  but  that  the  walls  of  said  building 
were  left  standing,  and  that  the  south  wall 
wiis  and  is  sufficient  and  ample  for  the  sup- 
port and  maintenance  of  the  plaintiffs  binld* 
ing  as  constructed  on  its  said  premises. 
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"(8)  That  the  said  five-story  building  on 
the  lands  of  defendant  has  been  twice  wholly 
destroyed  by  fire,  so  tliat  the  walls  alone 
were  left.  That  by  reason  of  the  action  of 
said  Ares  and  the  elements  thereof  said  south 
wall  has  been  so  impaired  and  damaged  that 
it  is  insufficient  upon  which  to  safely  rebuild 
or  to  support  such  a  building  as  was  formerly 
situated  and  supported  on  defendant's  land, 
and  that  same  is  insufficient  to  support  such 
higher  modern  building  as  defendant  proposes 
to  erect  on  his  laAd. 

"(9)  That  the  plaintiff^s  building  has  no 
other  or  addijbional  support  along  its  north 
side,  save  the  support  of  the  said  wall,  and, 
that  the  taking  out  and  removing  of  said 
wall  would  cause  the  plaintifTs  building  to 
fall,  and  become  a  mass  of  ruins. 

''(10)  That  the  said  defendant  David 
Eccles  is  desirious  of  and  intends  to  construct 
a  new  and  mor^  modern  building  upon  his 
said  land»  and  that  the  said  south  wall  of 
aaid  building  is  insufficient  in  its  present 
condition  to  support  [95]  the  building  which 
the  said  defendant  contemplates  and  is  desir- 
ous of  and  intends  to  construct  upon  said 
premises,  and  that  the  said  wall  cannot  be 
made  sufficiently  strong  to  support  the  con- 
templated building  without  great  expense 
and  without  reinforcing  same  by  taking  addi- 
tional space  of  the  said  defendant's  premises, 
and  for  that  reason  the  said  defendant  de- 
sires to  remove  and  tear  down  the  present 
wall  along  the  south  boundary  of  his  aaid 
premises  to  make  rooqi  for  and  permit  the 
construction  of  the  new  building  as  aforesaid. 

"(11)  That  prior  to  the  institution  of  this 
action  the  said  defendant  David  Eccles  aerved 
written  notice  upon  the  plaintiff  of  his  inten- 
tion to  tear  down  and  remove  s|iid  wall,  but 
without  offering  any  easement  or  support  in 
the  new  wall  which  he  proposed  to  construct, 
or  any  protection  or  support  to  the  plaintiff's 
premises  by  reason  of  the  removal  of  said 
waJl,  and  maintained  and  cpn tended  that  the 
Miid  pUkintiff  had  no  right  or  interest  in  the 
present  wall,  and  should  have  no  right  or 
interest  in  the  wall  to  be  constructed. 

"(12)  That  aU  of  said  plaintiff's  building 
is  occupied  by  tenants,  and  that  the  Fred  M. 
Nye  Company  hold  tlie  ground  or  first  floor 
and  basement  under  lease,  and  have  therein 
an  extensive  anl  large  stock  of  men's  furnish- 
ing goods."  . 

As  conclu^icna  of  law  the  court  found: 

"(1)  That  the  plaintiff  is  the  owner  of  an 
easement  for  the  support  of  its  building  in 
the  present  wall  situated  on  the  defendant's 
prc'mises  along  the  south  boundary  thereof, 
and  that  the  said  plaintiff  is  entitled  to  a 
like  easement  and  support  and  right  in  the 
wall  to  be  constructed  by  said  defendant  over 
and  along  the  south '  boundary  of  his  said 
premii 


''(2)  That  the  defendant  David  Eccles  is 
the  owner  of  the  said  wall  and  the  ground  on 
which  it  has  stood,  subject  only  to  the  ease- 
ment df  support  of  tlie  plaintiff  in  such  wall, 
sis  stated  in  the  flnditlgs  of  fact. 

[96]  "(3)  That  said  wall  is  insufficient  to 
support  another  building  of  like  kind  as  that 
destroyed,  and  insufficient  to  support  such 
new  and  modern  building  as  defendant  pro- 
poses to  erect,  and  that  the  defendant  David 
Eccles  is  entitled  to  tear  down  and  remove 
the  wall  situated  along  the  south  boundary 
of  his  said  premises,  ex»*cising  such  due  care 
and  diligence  in  the  prosecution  thereof  as 
will  prevent  injury  to  the  plaintiff's,  premises. 

''(4)  That  the  said  defendant  will  be  re- 
quired to  replace  said  wall  at  his  own  expense 
with  such  new  and  stronger  wall  aa  will  meet 
the  requirements  of  his  said  new  proposed 
building,  and  shall  so  construct  the  said  wall 
so  as  ,to  afford  and  give  to  tli^.  .plaintiff  the 
^me  easement^  right,  and  support  and  use 
fpr  its  building  in  the  said  wall  to  be  con- 
structed .as  the  plaintiff  now  has  and  enjoys 
in  the  present  wall." 

A  judgment  responsive  to  an^  supported 
by  the  foregoing  findings,  .of  facts  and  con- 
clusions of  law  was  rendered  in  favor  of 
plaintiff.  The  judgment^  among  other  things, 
provides  that  "David  Eccles  is  hereby  per- 
mitted to  remove  the  wall  mentioned  .  .  . 
at, his  own  expense  with  due  care  so  as  not 
to  injure  plaintiff's  building;  .  .  .  and 
the  said  plaintiff  is  hereby  adjudged  and 
is  hereby  awarded  the  same  rights,  easement, 
and  suppqrt  in  the  wall  to  be  constructed 
by  said  defendant,  David  Eccles,  and  th«* 
south  ,  boundary  of  his  premises,  as  plaintiff 
now  has  an4  enjoys  in  tlie  present  wall."  To 
reverse  the  judgment,  defendants  appeal. 

Richards  d  Boyd  for  appellants. 
Vafentine  Gideon  and  J.  0.  If ey wood  for 
respondent. 

McCastt,  C.  J.  {after  aiating  the  fads), 
-^-X)ne  of  the  grounds  upon  which  appellants 
ask  for  a  reversal  of  the  judgment  ia  that 
the  findings  of  facts  are  not  supported  by  the 
greater  weight  of  the  evidence.  We  do  not 
deem  it  necessary  to  a  clear  understanding 
of  the  questions  presented  for  us  to  either 
review  the  evidence  in  detail  or  set  forth 
the  substance  thereof.  We  think  it  i^  sufficient 
to  here  state  that  we  have  carefully  examined 
the  record;  and,  while  we  find  that  there  is 
a  conflict  in  the  testimony  of  some  of  the 
[97]  witnesses  on  certain  issues,  we  are  of 
the  opinion  that  the  findings  of  fact  are  sup- 
ported by  a  clear  preponderance  of  the  evi- 
dence. The  wall  in  question  is  entirely  upon 
the  land  of  appellant  Eccles,  and,  as  found 
by  the  cou.*t,  respondent  has  "no  interest  in 
the    lands    upon    which    said    wall    stands." 
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There  is  much  evidence,  however,  which  tends 
to  show  tliat  respondent  purchased  as  in- 
terest in  and  became  part  owner  of  the  wall 
up  to  the  third  story  thereof.  But  since 
the  court  f«und  that  respondent  acquired  an 
easement  only  in  the  wall,  and  as  respondent 
has  not  appealed  or  filed  a  cross-assignment 
of  errors,  we  shall,  for  the  purposes  of  this 
appeal,  assume  that  respondent '  acquired  no 
greater  property  right  in  the  wall  than  an 
easement. 

The  important  question,  therefore,  is: 
Did  respondent's  right  to  an  easement  in 
the  wall  terminate  when  the  wall  was 
rendered  useless  to  appellant  Eccles  by 
the  destruction  of  his  building  of  whieh 
the  wall  formed  a  partT  The  position  of  ap- 
pellants on  this  question  is  clearly  stated  by 
their  counsel  in  their  printed  brief  as  follows: 
The  purposes  of  the  wall  were  "to  support 
mutually  two  buildings,  one  of  five  stories 
and  the  other  (respondent's  building)  of  two 
stories.  The  rights  of  the  adjoining  owners 
therein  were  mutual,  a  cross^asemeiit,  each 
with  the  right  to  have  its  building  supported. 
When  from  calamity  or  accident  such  wall 
became  useless  for  either  of  these  mutual 
purposes,  the  condition  or  relation  ceases. 
The  purposes  were  gone."  And  again  they 
say:  "The  destruction  of  «  party  vyall  for 
the  purpose  for  which  it  leas  used  during  the 
easement  attaching  thereto  ends  the  easement 
and  all  rights  thereunder**  Respondent  ac* 
quired  by  purchase  from  appellant  an  ease- 
ment in  the  wall  up  to  the  third  story  theve- 
of,  and  has  used  the  same  as  the  north  wall 
of  its  building.  The  joists  of  respondent's 
building  are  fastened  to  and  rest  on  the  wall. 

The  authorities  practically  all  agree  that, 
where  a  party  has  acquired  an  easement  of 
support  in  a  party  wall,  the  accidental  de- 
struction of  the  wall  terminates  the  easement 
[98]  and  extinguishes  all  rights  arising  there- 
under. Therefore,  if  the  wajll  in  question  had 
been  rendered  useless  or  unsafe  as  a  support 
to  respondent's  building,  or  if  it  had  been  en- 
tirely destroyed  by  the  fire,  it  might  be  argued 
with  much  force  that  such  impairment  or 
destruction  terminated  the  easement.  But 
this  case  does  not  fall  within  this  well  recog- 
nised rule.  Under  existing  conditions  re- 
spondent's easement — property  right — in  the 
wall  is  just  as  valuable  and  available  as  a 
support  to  its  building  as  it  was  before  the 
destruction  of  appellant  Eccles'  building.  The 
question  therefore  arises:  May  Eccles,  be- 
cause of  the  destruction  by  fire  of  his  building 
w^hich  so  weakened  the  wall  that  it  cannot 
be  retained  and  used  as  a  support  for  the 
kind  of  building  he  contemplates  erecting  on 
the  site  of  the  one  destroyed,  deprive  respond- 
ent of  its  property,  easement,  in  the  wall 
which  furnishes  the  same  support  to  its  build- 


ing as  H  did  before  the  fire  occurred?  To 
permit  Mr.  Eccles  to  tear  down  the  wall  and 
remove  this  support  from  cespondent's  build- 
ing without  requiring  him,  at  his  own  ex- 
pense, to  erect  another  wall  in  its  place,  and 
thereby  provide  the  same  support  for  re- 
spondent's building  as  the  present  wall  fur- 
nishes, would  in  effect  be  a  confiscation  of 
respondent's  property. 

It  doeis  not  follow  because  the  wall  is  unsafe 
as  a  support  for  the  kind  of  building  ap- 
pellant Eeeles  intends  to  erect  that  he  has 
the  right  to  terminate  respondent's  easement 
of  support  therein  for  its  building,  and  pro- 
ceed to  take  down  and  remove  the  wall  to 
the  irreparable  damage  of  respondent.  That 
Eccles  has  the  right  to  remove  the  wall  and 
erect  another  in  its  stead  suitable  ior  the 
building  he  contemplates  erecting  no  one 
will  deny,  but  in  doing  so  he  is  bound  to 
use  ordinary  care  to  avoid  injury  to  re- 
spondent's building  and  to  rebuild  without 
unnecessary  delay.  (Putzel  v.  Drovers'  etc. 
Nat.  Bank,  78  Md.  349,  28  Atl.  276,  22  L.R.A. 
632,  44  Am.  St.  Rep.  298;  Lexitigton  Lodge 
▼.  Beal,  94  Miss.  521,  49  So.  833.)  In  the 
case  last  cited  the  principle  of  law  applica- 
ble to  the  case  at  bar  is  well  illustrated  in 
the  following  language! 

[99]  ^'Wbere  one  of  the  buildings  supported 
by  a  party  wall  has  been  destroyed,  and  the 
wall  itself  has  been  so  weakened  as  to  be 
dangerous  or  Insufficient  as  a  support  for 
the  building  which  the  owner  of  the  destroyed 
building  is  about  to  erect,  he  has  the  right 
-to  tear  down  the  insufficient  or  dangerous 
party  wall  and  replace  it  with  one  stronger 
and  better,  provided  he  gives  to  the  adjoining 
house  the  same  right  of  support  as  it  had 
in  the  old  one.  He  is  but  exercising  his 
legitimate  rights  of  property.  If  it  follbw 
from  this  that  the  owner  of  the  adjoining 
building  will  be  put  to  inconvenience  while 
the  Work  of  demolition  and  construction  is 
going  on,  this  is  an  unavoidable  consequence 
attendant  upon  the  adoption  and  use  of  party 
walls.  It  cannot  be  the  law  that  the  for- 
tunate adjoining  owner,  whose  building  is 
not  destroyed,  and  who  may  be  content  with 
the  wall,  although  weakened  or  partially  de- 
stroyed, can,  by  refusing  to  the  co-owner, 
whose  building  has  been  destroyed,  permission 
to  tear  down  and  rebuild  the  wall,  cdmpel  him 
either  not  to  build  again  or  to  build  only 
such  a  structure  as  the  wall  remaining*  may 
suffice  to  support.  .  .  .  While  the  ad- 
joining owner,  whose  building  has  been  de- 
stroyed, and  who  wishes  to  tear  down  and 
rebuild  an  insufficient  or  dangerous  party 
wall,  will  be  accorded  this  right,  it  must  be 
exercised  so  as  to  work  no  avoidable  injury 
to  the  owner  of  the  adjoining  building.  He 
will  be  liable  if  the  work  is  done  negligently 
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and  damage  to  the  co-owner  resuHs  there- 
from." 

See,  alao,  30  Cyc.  781,  782. 

The  judgment  ie  affirmed^  with  costs  to 
respondent. 

Straup,  J. — ^I  concur.    The  plaintiff,  for  a 
valuable  consideration,  purchased  an  interest, 
not  in  the  defendant's  building,  but  a  por^ 
tion  of  the  south  wall  of  his  building  five 
stories   high.     The   portion   of    the   wall   in 
which  such  interest  was  purchased  was  but 
three   stories   high,    and   in   leng<di   that  of 
plaintiff's    building.      It    was    purchased    to 
furnish  the  north  wall  for  its  building  three 
stories  high,  i^nd  to  support  the  north  side 
of  it.    True,  it  purchased  no  interest  in  the 
soil.    But  the  interest  purchased  in  the  wii 
and  the  purpose  for  which  it  was  purchased 
necessarily  gave  the  plaintiff  an  interest  also 
in  the  soil  upon  which  the  wall  rested,  so 
long  as  it  remained  and  was  suitable  for  such 
purpose.     Such  interest   was   perpetual  and 
unconditional.    The  defendant's  buiMiAg  was 
injured  by  fire.    The  south  wall  was  injured 
to  such  an  extent  as  not  to  bo  sufficient,  as 
found  by  the  court,  [100]  to  support  a  build- 
ing as  was  formerly  supported   on   the  de- 
fendant's  land    or   such   a   btiilding-**^en   or 
eleven  stories  high— ^as  the  defendant  pro^ses 
and  intends  to  erect.-    But  that  portion  of  the 
wall   in   which   the  plaintiff  for  a  valuable 
consideration  purchased  an  absolute  and.  per- 
petual interest  was  not .  materially  injured, 
and  is  sufiWient  to  safely  and  properly  sup- 
port the  plaintiff's  building  in  the  future  as 
it  did  in  the  past,  and  for  such  uses  and  pur- 
poses is  substantially  as  good  now  as  it  was 
before.    That  interest,  that  use,  that  purpose 
— ^the  thing  bough t^  the  thing  sold  and  for 
which  the  plaintiff  paid  its  money — ^was  not 
destroyed  or  materially  impaired.    The  plain- 
tiff still  has  what  it  had  bought/  and  'what 
the  defendant  had  sold.     That  the  wall  was 
damaged  or  impaired  for  other  purposes  is 
the  defendant's  misfortune.     The  plaintiff  is 
not   to    blame   for   that,    nor   should    it  be 
.charged  with  it  by  compelling  it  to  surren- 
der that  which  it  bought  and  paid  for  and 
still  owns  and  possesses.     Observations  are 
made  that  the  defendant  dionld  not  suffer  the 
.whole  loss  occasioned  by  the  accidental  fire, 
^very   one   under   such    circumstances   must 
bear  his  own  loss.    What  the  plaintiff  suffered 
in  such  respect  it  must  bear.    So,  too,  must 
the  defendants   The  plaintiff  with  respect  to 
the  .question  in  hand  suffered  none,  for  it  still 
has  about  aU  it  had  before  the  fire.   Thai  the 
defendant  has  not. is  his,  not  the  plaintiff's 
loss.    And  for  this  reason  do  I  see  a  distinc- 
tion  between   the  case  here  and  one  where 
had  the  wall  been  wholly  destroyed  or  dam- 
aged,  or   th&t   portion   of  it   in   which    the 
plaintiff  has  an  interest.     For,  in  the  latter, 


the  interest  of  the  plaintiff  as  well  as  that 
of  the  defendant  would  be  destroyed  or  dam- 
aged.    The   thing   in   which    they   both   had 
a  common  interest  would  no  longer  exist  or 
be  useful  to  either.     But  they  had  no  com- 
mon interest  in  the  whole  wall.    The  common 
interest    was    only    to    the    extent    of   three 
stories  and  the  length  of  plaintiff's  building. 
That  was  all  the  defendant  sold  and  all  the 
plaintiff  bought.     Above  or  beyond  that,  the 
defendant    granted,    and    the    plaintiff    ac- 
quired, no  interest.    The  thing  so  bought  and 
sold  and  the  purpose  for  which  it  was  [101] 
bought  and  sold  was  unrestricted  and  uncon- 
ditional.-  Of  course,  they  had  the  right  to 
make   their  own   bargain;    but   that    is   the 
bargain  made  by  them.     So  above  or  below 
the  third  story,  wind  may  blow  and  fire  rage, 
but  if  they  do  not  damage  or  impair  what 
the  defendant  sold   and  granted,   and   what 
the  plaintiff  nnconditionally  bought  and  paid 
for  and  still  possesses  and  enjoys,  I  see  no 
reason  why  it  should  be  compelled  to   sur- 
render it  because  the  defendant  sustained  a 
loss  of  praperty  in  which  the  plaintiff  was 
given  and  had  no  interest  whatever.     Then 
St  is  also  said  that^  if  the  plaintiff  is  per- 
mitted to  use   the  new  wall  for  the   same 
purpose  it  used  the  old,  it  is  granted  or  given 
something  without  consideration.    Not  so.   It 
now  has  what  it  theretofore-  bought  and  piaid 
for.     The   wall,    for   that   purpose,   is    sub- 
stantially as  good  now  ah  \i  was  before  the 
fire.    It,  however,"  is  not  sufllcient  to  support 
such '  a  building   as   the   defendant   proposes 
iand  intends  to  erect.    So  the  court,  under  its 
equitable  powers,  and  as  is  proper,  has  given 
the  defendant  the  right  to  remove  it  if  he 
will  erect  another  and  give  back  to  the  plain- 
tiff what  he,  by  tearing  down  and  removing 
tfte  old   wall)  will   take  from  the  plaintiff. 
Thus,  the  surrender  of  what  the  plaintiff  now 
has,  and  what  it  had  theretofore  bought  of 
the  defendant  and  now  owns,  possesses,  and 
enjoys,  is  the  coflfftid^ration  ior  requiring  the 
defendant,  if  he  takes  down  and  removes  the 
eld  wall,  to  erect  a  new  one  and  give  the 
plaintiff  that  right  and  interest  in  it  which 
it  owned,  possessed,  and  enjoyed  in  the  old 
wall  ^at  the  time  ol  its  removal  by  the  defend- 
ant.   That  is  but  ^uity,  and  is,  I  think,  with- 
in the  adjudged  cases. 

Frick,  J;  {dissenting). — ^I  regret  my  in- 
aMlty  to  agree  with  the  conclusions  reached 
by  my  associates.  •  I  cannot  do  so  for  the 
reason  that,  if'  the  judgment  in  this  case 
beoomes  the  settled  law  m  this  jurisdiction, 
much  unnecessary  litigation  as  well  as  much 
injustice  must  inevitably  result  between  the 
owners  of  adjoining  buildings,  one  of  which, 
as  in  this  case,  is  made  uninhabitable  through 
its  destruction  by  fire.  My  associates  [102] 
base  their  conclusions  entirely  upon  the  one 
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fact  found  by  the  court  that  the  wall  in  ques- 
tion was  not  entirely  dertroyed  by  the  lire, 
but  that  a  portion  sufficient  for  the  purposes 
of  respondent  was  left  standing,  although 
such  portion  is  entirely  useless  as  a  wall  for 
the  proposed  building  which  appellant  in^ 
tends  to  erect,  or  for  a  building  similar  to 
the  one  that  was  destroyed.  It  is  conceded 
upon  all  sides  thtd  the, wall  in  question 
stands  entirely  upon  the  land  of  appellant; 
that  the  respondent  never  had  nor  now  has 
any  interest  in  the  soil  on  which  the  wall 
rests;  and  that,  if  it  has  any  rights  whatever, 
it  is  merely  an  easement  in  the  remaining 
wall,  and  nothing  more.  It  is  also  conceded 
that  appellant's  building  was  accidentally  de* 
stroyed  by  fire,  and  that  the  remaining  walls 
are  wholly  insufficient  to  support  another 
building,  and  are  therefore  practically  useless 
to  him.  My  associates  also  concede,,  stating 
the  fact  in  their  own  language: 

''The  autiiorities  practically  all  agree  that^ 
where  a  party  has  acquired  an  easement  of 
support  in  a  party  wall,  the  accidental  de< 
struction  of  the  wall  terminates  the  easement, 
and  extinguishes  all  rights  arising  thereun- 
der." 

In  view  of  this  concession,  so  frankly 
stated,  I  need  not  refer  to  the  autiiorities 
upon  the  subject.  .  They,  however,  seek  to 
exclude  this  case  from  the  consequences  statr 
ed  above  for  the  reason,  tliey  say,  that  the 
remaining  wall  is  just  as  valuable  and  avail- 
able as  a  support  to  its  ( respondent's)  building 
as  it  was  before  the  destruction  of  appel- 
lant Ecclcs'  building.  In  this  statement,  there- 
fore, is  contained  the  theory  upon  which  my 
associates  approve  the  judgment  of  the  court 
below.  This  theory  in  my  judgment  is  wholly 
fallacious.  By  the  enforcement  of  it  the  loss 
occasioned  by  the  fire  is  placed  wholly  upon 
appellant,  and  the  respondent  is  permitted 
to  escape  from  the  consequences  thereof,  al- 
though it  is  conceded  that  appellant's  build- 
ing, as  such,  and  his>  walls  for  every  purpose 
that  he  could  use  them  for  walls,  are  de- 
stroyed. Moreover,  it  is  in  effect  held  that, 
while  respondent  had  a  right  or  easement  in 
the  building  that  was  destroyed  by  fire,  it 
nevertheless  has  sustained  no  loss.  From 
[103]  such  holding  it  follows  that  if  the  wall 
in  question  had  suffered  greater  destruction, 
or  a  it  had  been  entirely  destroyed,  then 
respondent's  rights  or  easement  thereunder 
would  have  been  extinguished.  From  this 
I  -am  authorized  to  assume  that  if  respondent 
had  been  so  unfortunate  as  to  have  its  build- 
ing destroyed  by  the  fire  in  question,  or  by 
another,  it  would  have  lost  all  right  to  join 
another  building  to  any  new  building  that 
appellant  might  choose  to  erect,  but  since 
it  had  the  good  fortune  not  to  lose  all  there- 
fore it  has  lost  nothing,  and  appellant  must 
not  only  stand  the  whole  loss,  but  in  cass 


he  chooses  to  improve,  asd  use  his  own  prop- 
erly by  erecting  thereon  a  suitable  building 
he  must  yield  a  .portion  thereof  %o  the  use  of 
respondent  without  any  consideration  what- 
ever. I  say  without  consideration  since  it 
must  be  conceded  that  all  respondent  pur- 
chased was  an  easement  in  one  of  tlie  walls 
of  appellant's  building,  and.  when  tiiat  build- 
ing was  destroyed  the  easement,  in  my 
judgment,  was  also  destroyed.  If  this  be 
true,  how  can  respondent  claim  a  right  in 
an  entirely  different  wall  from  that  in  which 
it  purchased,  the  easement?  It  seems  to  me 
that  the  fact  which  in  my  judgment  is  con-* 
trolling  is  entirely  overlooked.  This  fact  is 
tbat  respondent  acquired  an  easement  in  a 
wall  only  while  it ,  was  and  continued  to  be 
a  part  of  a  building,  and  that  when  the  wall 
from  any  cause  over  whi-ch  the. appellant  had 
no  control  was  so  affected  that  it  no  louger 
was  fit  to  support  tlie  building  of  which  it 
was  a  part,  so  that  the  building  ceased  to 
exist)  then  the  wall  must  also  be  held  to 
have  ceased  to  exist  for  the  purposes  of  the 
easement.  When,  therefore,  the  building  was 
destroyed,  tlie  wall  for  all  practical  purposes 
was  also  destroyed,  and  hence  iJie  easement 
in  the  language  of  my  associates  was  extin- 
guished. 

If  respondent  desires  to  .  obtain  an  .  ease- 
ment for  all  time  in  any  building  that  ap- 
pellant might  erect  in  place  of  the  old  one, 
if  that  should  be  destroyed,  it  should  have 
entered  into  a  contract  to  that  effect.  Would 
any  one  familiar  w?th  the  record'  in  this  case 
seriously  contend  that  the  respondent  could 
have  obtained  what  my  associates  now  hold 
it  did  obtain  [104]  for  the  amount  it  paid 
for  the  all^egcd  easement  in  the  old  wall, 
|iamcly,  an  easement  in  a  new  wall  which  may 
continue  fo^  an  indefinite  period,  or  for  sp 
long  as  the  building  may  last,  ai^d,  if  the 
old  walls  happen  to  continue  to  stand,  that 
the  casement   would   continue  for  fill  time? 

But  it  is  contended  that,  if  respondent  is 
hot  permitted  to  attach  its  building  to  the 
new  onsi  it  means  a  practical  confiscation  of 
its  property  rights  in  the  remaining  wall. 
This  assumes  that  the  respondent  acquired  a 
right  in  a  wall  which  contini^ed  after  it  had 
been  destroyed  to  such  an  extent  that  it  could 
no  longer  be  used  as  appellant's  building,  or 
as  a,  part  of  any  new  one  he  might  erect  upon 
the  ruins  of  the  old.  Respondent  is  thus 
given  a  right  in  a  thing  that  has  ceased  to 
exist  for  the  purposes  contemplated  by  the 
parties  when  the  casement  was  acquired,  and 
has  ceased  to  exist  for  every  purpose  except 
a  pile  of  brick  or  stone  and  mortar  which  by 
accident,-  merely,  is  left  large  enough,  to 
answer  the  purpose  of  respondent,  although 
it  answers  no  other  purpose  whatever.  The 
mere  fact  that  the  wall  has  to  be  removed 
by  the  wrecker,  instead  of  having  been  coin- 
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sumed  by  the  fire  cannot  change  its  charac- 
ter either  as  a  matter  of  fact  or  as  a  matter 
of  law.  Nor  can  any  amount  of  words  make 
that  a  wall  which  merely  constitutes  the 
debris  of  a  ruined  building.  Neither  was  it 
contemplated  by  the  parties  that  it  should  be 
so.  The  fact  that  the  respondent  now  claims 
that  the  wall  is  sufficient  for  its  purpose  is 
the  result  of  mere  accident  and  is  not  based 
upon  any  contractual  rights.  For  the  pur- 
poses of  the  easement  the  wall  was  destroyed 
when  it  no  longer  could  be  used  as  a  part  of 
appellant's  building  or  as  a  part  of  any 
building  he  might  choose  to  erect.  Had  ap- 
pellant willfully  destroyed  the  building,  or 
torn  it  down  for  the  purpose  of  erecting 
another,  with  the  intention  of  preventing 
the  respondent  from  using  the  wall,  the  con- 
clusion reached  by  my  brethren  might  be 
justified.  Under  the  undisputed  facts  in  this 
case  the  conclusion  reached,  in  my  judgment; 
is  not  only  unsound,  but  it  takes  from  one 
and  gives  to  another  that  which  the  court 
has  no  right  to  take  or  grant.  In  my  judg- 
ment adjoining  owners  [105]  should  be  per- 
mitted to  make  their  own  arrangements,  if 
they  can,  with  respect  to  the  rights  one  may 
obtain  in  the  property  of  the  other. 

Tlie  jud^ent  should  therefore  be  reversed 
and  the  action  dismissed. 


NOTE. 

Texmiiiatioa  of  Right  to  MalHtenance 
of  Party  Wall. 

It  is  well  settled  that  in  the  absence  of  an 
agreement  to  rebuild  a  party  wall  its  acci- 
dental destruction  terminates  the  right  of 
either  adjoining  owner  to  have  it  maintained 
as  such.  Antomarchi  v.  Russell,  63  Ala.  356, 
35  Am.  Rep.  40;  Bonney  v.  Greenwood,  96 
Me.  336,  52  Atl.  786:  HoflFman  v.  Kuhn,  57 
Miss.  746,  34  Am.  Rep.  491  (buildings  de- 
stroyed) ;  Sherred  v.  Cisco,  4  Sandf.  (N.  Y.) 
480;  Heartt  v.  Krugcr,  121  N.  Y.  386,  24 
N.  E.  841,  18  Am.  St.  Rep.  829,  9  L.R.A.  135, 
affirming  56  Super.  Ct.  382,  5  N.  Y.  S.  192; 
Connelly  v.  Fish,  152  N.  Y.  S.  371;  Fewell 
v.  Kinsella  (Tex.)  144  S.  W.  1174  (wall 
torn  down  by. order  of  city  council) ;  Hawkes 
v.  Hoffman,  50  Wash.  120,  105  Pac.  156.  24 
L.R.A.  (N.S.)  1038;  Duncan  v.  Rodecker,  90 
Wis.  1,  62  N.  W.  533.  See  also  Moore  v. 
Shoemaker,  10  App.  Cas.  (D.  C.)  6;  Dowling 
V.  Hennings,  20  Md.  179,  83  Am.  Dec.  545; 
Partridge  v.  Gilbert,  15  N.  Y.  601,  69  Am. 
Dec.  632,  affirming  3  Duer  184;  Odd  Fellows* 
Hall  Assoc.  V.  Hegele,  24  Ore.  16,  32  Pac. 
679;  Ebert  v.  Mishler,  234  Pa.  St.  609,  83 
Atl.  596,  And  see  the  reported  case.  In 
Sherred  v.  Cisco,  supra,  the  court  said:  "The 
parties  being  confessedly  restrained  from  de- 
stroying  the  wall   without   mutual  consent. 


how  is  it  when  the  wall  has  been  destroyed 
by  the  elements?  The  lands  on  each  side  are 
vacant.  The  agreement  upon  which  the  party 
wall  was  built  related  to  that  wall  only. 
There  was  no  agreement  to  build  a  second 
wall,  or  to  build  houses  a  second  time,  in 
the  event  that  the  original  wall,  and  the 
houses  which  it  supported,  should  be  de- 
stroyed. .  .  .  Jt  might  well  have  occurred 
to  them,  that  if  the  buildings  were  destroyed, 
one  or  the  other  might  not  wish  to  rebuild; 
or  that  one  might  desire  to  erect  a  very 
strong  warehouse  for  heavy  goods,  requiring 
thick  walls,  and  the  other  a  private  dwelling, 
with  a  wall  only  half  aa  thick.  But  with- 
out pursuing  the  views  which  parties  may 
well  be  supposed  to  entertain,  on  their  at- 
tention being  called  to  the  event  of  a  total 
destruction  of  the  building  they  are  about  to 
erect  on  a  party  wall,  it  suffices  to  say,  that 
when  two  owners  of  adjoining  city  lots  unite 
in  building  two  stores  with  a  party  wall, 
we  have  no  right  to  infer,  from  that  act, 
an  agreement  binding  upon  them  and  their 
heirs  and  assigns  to  the  end  of  time,  to  erect 
another  like  party  wall  at  their  mutual  ex- 
pense, when  that  one  is  casually  destroyed, 
and  so  on,  as  often  as  the  new  one  shares  the 
same  fate." 

So  it  has  been  held  that  an  adjoining  owner 
who  rebuilds  a  party  wall  which  stands  one- 
half  on  his  land  and  one-half  on  the  adjoin- 
ing owner's  land,  cannot  compel  his  neighbor 
to  pay  part  of  the  cost  of  reconstructing  the 
wall.  Antomarchi  V.  Russell,  63  Ala.  356, 
35  Am.  Rep.  40;  Sherred  v.  Cisco,  4  Sandf. 
(N.  Y.)  480.  See  also  Partridge  v.  Gilbert, 
15  N.  Y.  601,  69  Am.  Dec.  632,  affirming  3 
Duer  184;  Hawkes  v.  Hoffman,  56  Wash.  120, 
105  Pac.  156,  24  L.R.A. (N.S.)  1038.  €om- 
pare  Campbell  v.  Mesier,  4  John.  Ch.  (N.  Y.) 
334.  And  where  one  of  the  adjoining  owners 
rebuilds  a  party  wall  which  stands  on  the 
property  of  both;  the  other  owner  may  bring 
an  iaction  of  ejectment  to  recover  his  portionci 
of  the  ground  which  is  occupied  by  the  wall. 
Heartt  v.  Kruger,  121  N.  Y.  388,  24  X.  E. 
841,  18  Am.  St.  Rep.  829,  9  T>.R.A.  135,  af- 
firming 66  Super.  Ct.  382,  5  Ni  Y.  S.  192; 
Connelly  v.  Fish,  152  N.  Y.  S.  371. 

It  has  been  held  that  no  a«?reement  will 
be  inferred  on  the  part  of  adjoining  owners 
to  rebuild  a  destroyed  party  wall  which 
stood  partly  on  the  land  of  each  merely  be- 
cause originally  it  had  been  built  jointly 
by  them.  Antomarchi  v.  Russell,  63  Ala. 
356,  35  Am.  Rep.  40;  Sherred  v.  Cisco,  4 
Sandf.  (N.  Y.)  480.  But  in  Huck  v.  Flenlye, 
80  111.  258,  wherein  the  doctrine  of  the  re- 
ported case  was  approved,  an  implied  agree- 
ment to  contribute  to  the  cost  of  erecting  a 
party  wall  waj9  found  in  the  fact  that  both 
owners  of  adjoining  lands  erected  connecting 
buildings  at  the  same  time,  and  the  owner 
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who  was  asked  to  eontribute  to  the  oodt  of 
the  party  wall  which  the  other  had  built  had 
full  knowledge  that  it  was  being  constructed. 

Where  a  party  wall  which  stands  on  the 
land  of  adjoining  owner  is  destroyed  by 
fire,  ai;id  is  rebuilt  by  one  of  the  owners,  the 
other  owner  may  use  it  as  a  support  for  his 
building  without  making  payment  for  the 
use.  Antomarchi  v.  Russell,  63  Ala.  356, 
35  Am.  Rep.  40;  Frisbie  v.  Bigham  Masonic 
Lodge  No.  256,  133  Ky.  588,  118  S.  W.  3o9. 
See  al8o  Douglas  ▼.  Coonley,  156  K.  Y.  521, 
51  X.  E.  283,  66  Am.  St.  Rep.  580,  reversing 
84  Hun  158,  32  X.  Y.  S.  444.  But  in  Bow- 
hay  V.  Richards,  81  Neb.  764,  116  N.  W.  677, 
19  LJl^.(N.S.)  883,  it  was  held  that  where 
the  buildings  which  were  supported  by  a 
party  wall  which  stood  entirely  on  the  land 
of  one  adjoining  owner  were  destroyed  by 
fire,  an  injunction  would  lie  to  prevent  the 
other  adjoining  owner  from  using  a  new 
party  wall  which  was  built  on  the  first  own- 
er's premises  without  first  paying  a  portion 
of  the  expenses  incurred  in  building  the  new 
wall. 

Where  a  party  wall  has  been  so  weakened 
by  a  /ire  that  it  will  be  insuflficient  to  support 
a  building  about  to  be  erected,  it  has  been 
held  that  the  prospective  builder  may  demol- 
ish the  old  wall  and  erect  a  new  one  in  its  place 
on  condition  that  he  constructs  it  in  anch 
a  manner  as  to  give  to  the  adjoining  owner 
the  same  support  which  he  received  from  the 
old  wall;  Lexington  Lodge  v.  Beal,  94  Miss. 
521,  49  So.  833.  And  see  the  reported  case. 
The  same  rule  applies  where  one  of  the  build- 
ings which  a  party  wall  supports  has  become 
so  dilapidated  that  it  must  be  demolished, 
which  makes  it  necessary  to  tear  down  and 
replace  the  common  wall..  Partridge  v.  Gil- 
bert, 15  N.  Y.  601,  69  Am.  Dec.  632,  affirm- 
ing 3  Duer  184. 

In  Brondage  v.  Warner,  2  Hill  (N.  Y.) 
145,  it  appeared  tfiat  by  deed  a  person  had 
been  granted  a  right  to  make  a  certain  wall 
a  common  wall.  The  grantor's  building  waa 
destroyed  by  fire  but  the  wall  still  answered 
the  purpose  for  which  it  had  been  built.  In 
ejectment  proceedings  brought  by  persons 
claiming  under  the  grantor,  it  was  held  thatj 
they  could  not  recover  the  ground  on  which 
the  wall  stood,  since  the  rights  of  the  defend- 
ants to  it  lay  in  grant,  and  the  wall  having 
not  been  destroyed,  their  privilege  of  support 
from  it  still  existed. 
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Missouri  Supreme  Court — July  2,  1914. 
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Trial  —  1>enivrrer  to  Brtdeaoe  —  Wbat 
ETideaee  Considered. 

In  determining  whether  a  demurrer  to  the 
evidence  should  have  been  suatained  or  over- 
ruled, defendant's  evidence  tending  to  show 
an  absence  of  right  to  recover  cannot  be  con- 
sidered, and  the  demurrer  must  be  tested  by 
the  strength  of  plaintifTs  evidence  aided  by 
any  of  defendant's  evidence  that  may  help  to 
make  out  plaintiffs  case;  plaintiff's' evidence 
and  every  reasonable  inference  arising  there- 
from being  taken  as  true. 

Master   and    Berraat   —   Negliseaoe    -r 
Safety  of  Miner's  Worliinc  Plaee. 

In  a  miner's  action  for  injfiries  caused  by 
rock  falling  upon  him,  where  there  is  evidence 
that  he  asked  the  foreman  if  he  thought  any 
more  of  the  roof  would  fall,  that  the  foreman 
took  a  pick,  and,  after  t€«tlng  the  part  of 
the  roof  which  subsequently  fell,  assured 
plaintiff  that  it  was  sound  and  safe,  that 
plaintiff  was  somewhat  inexperienced  and  not 
familiar  with  the  character  of  rock  in  the 
roof,  and,  relying  on  the  foreman's  assurance 
of  safety,  continued  to  work,  there  until  in- 
jured, and  that  if  a  proper  inspection  had 
been  made  when  the  foreman  made  his  in- 
spection it  could  have  been  discovered  that 
the  rock  was  loose  and  liable  to  fall,  it  is 
a  question  for  the  jury  whether  the  employer 
was  negligent,  though  plaintiff's  evidence 
tends  to  show  that  ordinarily  it  was  his  own 
duty  to  look  after  the  safety  of  the  roof  of 
his  own  room. 

[See  Am.  Cas.  1912B  677.] 

Same. 

Though  ordinarily  it  is  a  miner's  duty  to 
look  after  the  safety  of  the  roof  of  the  room 
in  which  he  works  and  the  employer  is  only 
r^uired  to  furnish  props  necessary  for  prop- 
ping the  roof,  where  its  foreman  undertakes 
to  make  an  inspection  as  to  the  safety  or 
soundness  of  the  roof,  it  is  the  employer's 
duty  to  exercise  ordinary  care  to  ascertain 
the  true  condition  of  the  roof  and  inform  the 
miner  of  the  facts  that  an  ordinarily  careful 
inspection  would  have  revealed. 

Contributory  Nec^ligenoe  of  Miner. 

Where  the  danger  of  the  roof  of  a  mine 
falling  is  not  so  obvious  and  glaring  that  a 
reasonably  prudent  man  would  not  have  con- 
tinued to  work  there,  a  miner  is  not  negli- 
gent as  a  matter  of  law  in  Continuing  work 
in  reliance  upon  his  foreman's  assurance  that 
the  roof  is  safe. 
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Instruotlon  as  to:  Vttclisonce  and  Con- 
tributor j  Negligence. 

An  instruction  that  if  plaintiff  was  em- 
ployed by  defendant  in  its.  mine  and  under 
the  control  and  direction  bt  its  foreman,  who 
had  authority  to  direct*  tit*  work  and  the 
manner  in  which  plaintiff  was  engaged  at  the 
time  of  the  injury,  and  if  it  was  plaintiff's 
duty  to  obey  his  orders  and  directors,  and 
if  while  so  engaged  the  foreman  negligently 
directed  plaintiff  to  clean  up  the  rock  and 
other  di^bris  in  a  room, '  and  pf for  to  such 
command  had  assured  plaintiff  when  inquired 
of  whether  it  was  safe  to  work  there  on 
account  of  overhaAging  rocks,  that  it  was 
safe,  and  if  plaintiff,  relying,  vpon  such  as- 
aurance,  went  to  work  there  and  was  injured 
by  a  slab  of  rock  falling  upon  him,  he  was 
entitled  to  recover,  is  erroneous,  where  negli- 
gence on  the  part  of  the  foreman  in  giving 
such  assurance  as  to  the  safety  of  the  roof 
was  relied  upon  as  a  ground  of  recovery  and 
not  merely  as  relieving  plaintiff  from  the 
effect  of  contributory  negligence  or  assump- 
tion of  risk,  since  it  undertakes  to  cover  the 
whole  case  so  far  as  defendant's  actionable 
negligence  is  concerned,  and  does  not  require 
a  finding  that  the  assurance  as  to  the  safety 
of  the  roof  wa«  negligently  given,  but  makes 
the  employer  an  insurer  as  to  the  correctness 
of  the  information  furnished  plaintiff. 

Same. 

The  error  in  such  instruction  is  not  cured 
by  a  further  instruction  that  if  the  rock 
whicli  fell  upon  plaintiff  was  in  a  loose  and 
dangerous  condition,  and  if  the  foreman  in* 
spected  and  sounded  it  and  found  it  to  be 
in  a  loose  and  dangerous  condition  and  liable 
to  fall,  or  if  by  the  exercise  of  ordinary  care 
he  could  have  discovered  such  condition,  and 
if  he  assured  plaintiff  that  it  would  not  fall 
and  ordered  him  to  work  beneath  such  rock, 
then  such  order  was  negligently  made  and 
such  assurance  negligently  given  within  the 
meaning  of  the  instructions,  since  it  merely 
defines  "negligent  assurance,"  a  term  not 
used  in  the  instruction  authorizing  a  recov- 
ery, and,  moreover,  it  wad  an  attempt  to 
supply  facts  which  should  have  been  required 
to  be  found  by  'the  main  instruction  and  the 
incorporation  of  which  in  a  separate  instruo- 
Uon  would  merely  cpnfuse  the  jury. 


In  a  miner's  action  for  injuries  caused  by 
rock  falling  upon,  him,  an  instruction  that 
though  he  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  that. the  place 
where  he  was  working  was  not  safe,  this  did 
not  defeat  a  recovery  if  he  was  negligently 
ordered  into  sucii  place  by  the  foreman  and 
assured  that  the  rock  would  not  fall^  and  if 
the  danger  from  such  rock  was  not  of  such 
a  glaring  and  dangerous  nature  as  to  threaten 
immediate  injury  itt  case  he  obeyed  the  order, 
is  erroneous,  as  it  did  not  require  a  finding 
that  plaintiff  relied  upon  such  assurance  of 
safety. 

Witnesses  —  Falons  in  tJno  —  Instmc- 
tions. 

It  was  proper  to  charge  that  the  jury  are 
the  sole  judges  of  the  weight  and  credibility 


of  the  witpesses,  but  that,  if  they  find  and 
believe  that  any  witpess  had  wilfully  «worn 
falsely  to  any  material  facts,  they  may  disre- 
gard the  whole  or  any  part  of  his  testimony. 

Instructions  —  Assumption  of  Facts  « 
Harmless  Error. 

In  an  action  for  personal  injuries,  though 
an  instruction  that  in  determining  the  meas- 
ure of  damages  the  jury  mi^ht  consider  the 
mental  and  physical  pain  and  suffering  en- 
dured by  plaintiff  in  consequence  of  the  in- 
jury, the  character  and  extent  of  the'  injury, 
if  permanent,  together  with  his  loss  of  time 
and  service,  and  find  for  him  in  su^h  sum 
as  would  ,b.e  reasonable  compensation  for  the 
injury,  assuming  that  he  sustained  injury  and 
suffered  pain  and  loss  of  time,  this  is  unim- 
portant where  these  facts  were  not  disputed. 

Damages  —  Inipotencj  —  Nccessiiy  of 
Pleading  Speolallj. 

In  an  action  for  personal  injuries  under  a 
petition  alleging  that  plaintiff'^  body  was  se- 
verely •  and  permanently  wounded,  bruised, 
etc. ;  that  the  bones;  flesh,  and  ligaments  of 
his  hips,  pelvis,  legs,  and  ankle  were  broken, 
bruised,  etc.;  that  he  suffered  great  bodily 
and  mental  pain  and  anguish  as  a  result 
thereof;  that  he  was  disabled  and  prevented 
from  attending  to  hiis  business  siffairs,  or 
doing  anything  towards  gaining  a  livelihood; 
and  that  he  was  permanently  injured  and 
crippled  for  life  and  had  suffered  and  would 
continue  to  suffer  great  bodily  pain,  annoy- 
sinoe,  inconvenience^  and  expense — evidence  is 
not  admissible  that  the  injuries  resulted  in 
impotency,  as  the  petition  neither  alleged 
such  injury  nor  contained  an  allegation  of  a 
general  nature  embracing  it  within  its.  terms, 
and,  where  conditions  or  diseases  will  not 
necessarily  result  frdm  the  injuries',  they 
must  be  pleaded. 

[See  note  at  end  of  this  ease:] 

Appeal  from  Circuit  Court,  Knox  county: 
Stewart,  Judge. 

Action  for  damageii.  Colby  Hall,  plaintiff, 
and  Manufacturers'  Coal  and  Coke'  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.    Kevebsed. 

Camphetl  d  Ellison  and  Rigiee  d  Mills 
for  appellant. 

Fugate  d  San  and  Chas,  E,  Murrell  for 
respondent. 

I 

[^5i]  Williams,  6.— This  is  an  action  to 
recover  damages  for  personal  injuries  received 
by  plaintiff  while  working  in  defendant's 
coal  mine  near  Novinger,  Missouri.  Suit 
was  instituted  in  Adair  county  and  on  change 
of  venue  was  sent  to  Knox  county  where 
trial  was  had  resulting  in  a  verdict  and 
judgment  in  favor  of  plaintiff  in  the  sum  of 
$23,666.  That  portion  of  plaintiff's  petition 
charging  negligence  is  as  follows: 
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'The  defendant  negligently,  earel^Bsly  and 
recklessly  set  him  to  work  in  one'  of  tho 
rooms  in  said  Mine  number  00,  known  as 
room  number  4  off  the  10th  west  entry  off 
the  main  south  entry,  at  a  plsee  in  said 
room  where  the  rook,  eat'th  and  other  mate- 
rials forming  tlie  roof  of  said  room  were  in 
a  loose  and  dangerous  condition  and  liable 
to  fall  at  any  time;  and  did  negligently, 
carelessly  and  recklessly  fail  and  neglect  to 
warn  or  notify  the  said  plaintiff  that  the 
roof  of  said  room,  at  the  point  and  place 
where  plaintiff  was  compelled  to  be  in  order 
to  perform  the  Work  as  directed,  was  in  a 
loose  and  dangerous  condition  as  aforesaid; 
but  said  defendant,  its  agents,  employees  and 
mine  foreman  did  carelessly,  negligently  and 
recklessly  assure  this  plaintiff  that  tiie  roof 
of  said  room  at  th«  place  aforesaid  was  In-  a 
safe  and  secure  condition,  and  this  plaintiff 
believing  Said  foreman'  possessed  superior 
knowledge  of  sfetid  roof,  relied  upon  said 
statement  and  assurance  and  set  about  the 
work  as  directed;  and  this  defendimt  had 
negligently,  carelessly  and  reeklestoly  failed 
snd  neglected  to  furnish  and  provide  a  safe, 
competent  and  proper  man  in  charge  of  said 
room,  and  did  negligently,  carelessly,  and 
recklessly^  fail  and  negteet  ^to  furnish  and 
provide  safe,  competent  and  proper  m^a  %i 
charge  of  said  mine  as  mine  foremaft,  and 
did  negWgetitfy,  carelessly  and  r<$ektessly  fail 
and  neglect  to  furnish  the  said  pfaiAttff  with 
a  reasonably  safe,  sufficient  and  proper  plac^ 
in  which  to  perform  his  duties,  and  did  Beg- 
Ifgently,  carelessly  and  recklessly  fail  and 
neglect  to  wafn  or  notify  the  said  plaintiff 
of  the  [86SJ  dangers  of  working  in  said  room, 
this  plaintiff  being  then  and  there  an  inex- 
perienced  miner,  and  ignorant  by  reason 
thereof  of  the  dangers  lurking  in  said  roof 
of  said  mine,  Which  said  faets  the  defendant 
well  knew  6r  by  the  eiercise  of  ordinary  care 
could  hate  knoWh." 

The  petition '.further  alleges  that  by  reason 
of  the  negligence  afid  careIe^sn«Bs  of  tlle^de*^ 
fendant,  as '  above  stated,  and  without  any 
vamihg  to'him,  a  large  slab  of  roelt  from 
the  roof  of  said  mine  feU  upon  plaintiff; 
I^efendanfs  answer  contained,  (l)  a  general 
denial,  (2)  thai  platntHTs  injury  "was  due 
nolely  to  Ills  own  i^ligence  and  careldlsAess 
in  not  properly  taking  care  of  and 'securing 
said  room  and  the  roof  theritof,'^  <9)  plea  of 
assumed  risk.  "  " 

Plaintiff's  evidence 'tended  to  establish  the 
following  facts  t  At  the'tiine  plaintiff'  was 
injured  he  was  "working  in  said  mlM  iu  a 
room  which  was  about  twenty  feet  wide  and 
fifty  feet  long;  the -rbOf  bf  the  rooin  being 
a  short  distance  above  plftintiff^  head.  While 
he  was  at  work  picking  up  some  loose  rook 
from  the  floor  of  thito  room,  a  slab  of  /ock, 
nine  feet  wide  and  about  eleven  feet  long  and 
varying  ita'  thicknesli  kom  a  '^feather  edge^ 


to  eighteen  lathes,  fell  from  the  roof  of  tihe 
mine  upon  bias.  Prior  to  the  aceident». plain* 
tiff  had  worked  in  this  room  about  three  and 
one-half  days,  three  days  of  the  time  being 
spent  in  the  work  of  digging  coal.  On  the 
day  preceding  the  day  of  the  accident,  plain- 
tiff set  33'  props  under  the  roof  in  this  room 
and  drilled  some  holes  and  loaded  them  with 
powder.  After  he  left  the  mine  that  day» 
these  holes  were  fired,  as  was  the  custom,  by 
the  shot-fir crs.  The  next  morning  (the  day 
that  the  injury  occurred)  plaintiff  returned 
to  the  mine  about  6:30  a.  m.>  and  after  warm- 
ing himself  in  the  boiler  room  went  down 
into  said  mine  and  to  said  room.  Upon  ar- 
riving there  he  found  that  during  the  night 
a  considerable  quantity  of  rock  had  fallen 
from  the  roof  of  the  room  and  that  the  props 
had  fallen  (caused,  possibly,  by  the  firing 
[3591  of  the  shots).  It  was  the  custom  in 
the  mine  that  loose  rock  that  fell  from  the 
roofs  of  the  different  rooms  was  cleaned  up 
and  taken  away  by  special  men  which  the 
company  had  in  their  employ  for  that  vork« 
Defendant's  foreman  came  into  plaintiff^s 
room  that  morning  and  commented  on  the 
amount  of  loose  ro<4c  that  was  down  and 
told  the  plaintiff  to  clean  out  *'a  jBouple  of 
cars  of  eoal  in  front": and  that  then  the  com- 
pany would  dean  up  the  rock.  ■-•  To  this 
plaintiff  said  '^all  right"  and  then  aslced  the 
foreman' if  he  (the  foreman)  thought' any 
more  of  the  roof  would  fcLU.  In  answer  to 
this  question,  the  foremen  took  .plaintiff's 
pick  and  tested  the  roof  above  the  place  where 
plaintiff  was  working  and  after  sounding  tb« 
roof  told  the  plaintiff  that  it  was  sound  and 
safe.  This  was  ahcrat  an  hour  and  a  half 
or  two  hours  prior  to  the  accident.  After 
the  foreman  left  the  room,  plaintiff  cleaned 
up  the  two  cars  of  coal  ajid  then  went  to  see 
a  Mr.  Batley,  who  was  then  in  the  employ  of 
defendant  to  do  the  special  work  of  cleaning 
up  the  fallen  rock  from  the  rooms.  Upon 
being  asked  by  plaintiff  as  to  when  he  could 
come  and  clean  up  said  roelc,  BaAley  replied 
that  he  could  not  gist-  to  it  thai  dAy  and 
directed  plaintiff  to  go  and  see  the  loteman^ 
Mr.  Shaw;  -  about  it.  Plaintiff  thereupon 
ealled  up6n  and  requested  the  foreman  to 
get  some  one  else  to  do  the  work- of  cleaning 
up  th«  loose  rock.'  The  foreman  made  the 
proposition  to  plaintiff  tiiat  he  (plaintiff) 
clean  up  the  loose  rock  and  that  the  comipany 
would  pay  him  '^extra"  for  doing  that  worlc 
To  this  plaintiff '  agreed;  returned  to  his 
room  and  started  to  cleaii  up  the  loose,  rook. 
After  having  picked  up  five  or  tax  pieces- of 
roek  and  while  he  was  in  the  act  of  lifting 
another  pieoe  •  the  slab  fell  upon  him.  The 
slab  fell  from  that  portion  of  the  iooi  whieh 
the  foreman  had  just  previously  inspected. 
The  slab  gave  no  warning  of  its  breaking 
away.  Plaintiff  testified  that  he  did. not 
know  that  the.  noOf  wai  daa^gcBml8^  he  tesr 
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tified  that  he  sounded  the  [300]  roof  and 
that  it  sounded  solid  to  him — ^tmt  it  does  not 
appear  from  the  evidence  as  to  the  exact 
time  that  plaintiff  sounded  the  roof;  as  to 
whether  it  was  on  the  day  of  the  accident, 
and  after  the  foreman  had  sounded  the  roof, 
or  during  the  three  previous  days  that  he 
woriced  in  the  room,  or  on  the  morning  of 
the  accident  and  before  the  foreman  sounded 
the  roof,  the  evidence  is  silent.  Plaintiff 
further  testified  that  he  was  not  an  expe- 
rienced coal  digger;  that,  while  he  had 
worked  in  the  mines  about  four  years  at 
different  times  and  places,  most  of  his  work 
had  been  driving  mules  in  the  mines,  etc., 
and  that  he  had  had  only  about  two  months' 
experience  in  digging  coal.  He  testified  that 
he  was  not  familiar  with  the  character  and 
formation  of  the  rock  in  this  mine  and  that 
when  the  foreman  of  the  mine  sounded  the 
roof  and  told  him  it  was  sound  and  safe,  he 
relied  upon  what  the  foreman  said,  because 
he  thought  the  foreman  "would  know,  if  any- 
one would.'*  By  plaintiff's  other  witnesses  it 
was  shown  that  there  was  a  defect  in  the 
formation  of  the  rock  in  the  roof  of  this 
room.  The  defect  "was  known  as  a  "clay 
slip"  and  that  this  kind  of  defect  made  a 
roof  very  dangerous  and  treacherous  and  that 
the  air  would  get  into  the  rock  formation 
at  this  defective  place  and  sometimes  in  the 
night  and  sometimes  in  a  day  and  a  half  or 
two  days  the  rock  would  loosen  so  that  it 
would  fall,  depending  upon  the  kind  of  rock 
and  the  conditions  surrounding  it.  One  of 
plaintiflTs  witnesses,  an  expert  miner,  testi- 
fied that  he  examined  the  rock  after  its  fall 
and  that  it  was  his  opinion  that  the  rock  in 
question  loosened  by  slow  process  and  that 
the  air  would  strike  the  rock  where  it  broke 
and  it  "would  gradually  break  away  from  the 
place  where .  it  was  exposed  to  the  air." 
Plainiiff's  evidence  further  tended  to  show 
that  if  this  rock  had  been  examined  one  or 
two  hours  before  it  fell  by  a  practical  miner 
its  dangerous  and  loose  condition  could  have 
been  ascertained.  That  if  the  roof  is  loose 
and  dan^rous  [361]  it  will  sound  hollow 
and  drummy,  and  that  if  it  is  solid,  it  will 
sound  solid.  The  evidence  tended  to  show 
that  it  was  the  duty  of  the  miners  to  look 
after  the  safety  of  the  roof  in  the  rooms  in 
which  they  worked^  Plaintiff  was  receiving 
9ZM  B.  day  for  doing  the  kind  of  work  he 
was  doing  at  the  time  he  was  injured.  As 
to  plaintiffs  injuries,  the  doctor  testified  that 
one '  of  plaintiff's'  legs  was  broken  and  one 
foot  was  broken  iii  the  angle  joint,  causing 
two  or  three  boiies  to  protrude  through  the 
skin;  that  the  bones  of  the  pelvis  were  disr 
located;  that  some  of  th«  nerves  of  body  were 
paralyzed  and  that  plaintiff  suffered  severe 
pain  and  was  confined  to  his  bed  about  three 
months  and  that  he  considered  plaintiff's  in- 
juries permanent*    Th«  plaintiff  testified,  ai 


to  his  injuries,  that  he  had  suffered  severe 
pain;  that  by  reason  of  the  injuries  received 
he  was  confined  to  his  bed  thirteen  weeks, 
and  after  that  it  was  about  four  weeks  before 
he  could  use  crutches;  that  he  then  used 
crutches  three  months  and  after  that  and 
from  June  until  October  he  moved  about  by 
the  use  of  a  cane  and  that  at  the  time  of  the 
trial  he  was  able  to  walk .  without  the  use 
of  a  cane;  that  the  injuries  affected  his  sleep 
and  rendered  him  impotent  and  that  as  a 
result  of  the  injuries  he  had  practically  lost 
his  sexual  desire.  The  doctor  also  testified 
that,  if  plaintiff  was  impotent,  his  impotency 
was,  in  his  opiniou,  caused  by  the  injuries. 
Defendant  objected  to  the  introduction  of 
this  efvidenee  on  the  grouqd  only  that  the 
petitiiNft  did  not  nU^S;  ayi  injury  of  that 
kind,  whi^  objection  waa  overruled  by  the 
i^ourt  apd  defendant  excepted^  Plaintiff  tes- 
tified that  at  the  time  of  trial  be  waf)  nuik- 
ing  thre^  dollars  a  day  working  aa  a  eheck- 
weighman;  that  his  duty  was  to  see  that 
the  company  weighman  correctly  weighed  the 
coal  for  the  various  miners;  that  during  the 
summer  he  had  endeavored  ta  do  some  work 
shoveling  oa  the  streets;  that  he  would,  be 
able  to  work  one  day  if  the.  work,  was  not 
too  heavy  and. would  then  [3621. have  to  lay 
off  the  next  day  and  that  finally  he  had  to 
<|uit  tike- work  because  he  could  not  stand  it. 
The  evidence  on  the  part  of  defendant  tended 
to  show  that  it  was  the  duty  of  the  miner  to 
look  after  his  own  ropm.  Charles  Batley 
testified  that  plaintiff  came  to  him  the  morn- 
ing of  the  accident  and  told  the  witness  that 
the  roof  in  his  room  was  bad  and  that  the 
rock  was  down  and  wi^nted  him  to  oome  and 
look  at  it.  Another  ot  defendant's  witnesses 
testified  that  after  the  accident  plaintiff,  ad- 
mitted to  him  that  he  was  fixing  a  place  to 
set  a  prop  when  the  rock  fell.  .  Mr.  Sliaw, 
the  >  defendant's  foremim,  at  the  tim^  of  ^he 
injury,  testified  for  the  defendant  that  he  no 
longer  worked  for  the  defendant  but  was  at 
preseat  engaged  in  running  i^  drug  store. 
This  witness  denied  tba^t  he  was  in  the  plain- 
tiff's inom  on  the  morning  of  the  accident 
and  denied'  that  he  sounded  the  roof  or  that 
he  told  plaintiff  the  rpof  was  solid  |uid  that 
the  only  talk  he  had,  with  plaintiff  on  that 
day:  .was  when  plaintiff  came  to  him  ^nd  he 
emi^loyed  plaintiff  to  clean  up  the  loose  rock. 
This  witness  further  testified  that  when  he 
first  showed  plaintiff  the  room,  (which  was 
about  foiur  or  five  days  before  the  accident) 
he  told  plaintiff  of  the  "clay  slip"  in  the 
Eoom  and  that  the  support  must  not  be  taken 
out  from  under  the  roof  at  that  place. . 

Plaintiff !s  ii^structions  numbered  1,  2,  3,  4 
and  6,  which  are  challenged  by  appellant,  are 
as  follows: 

"I.  The  court  instructs  the  jury  that  if 
you  believe  from  the  greater  weight  qf  evi- 
dence iftthe  cause:    That  at  the  time  plaia- 
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tiff  was  injured  he  was  in  the  employ  of  the 
defendant  company  as  a  laborer  in  the 
ground  of  defendant's  mine,  and  that  he  was 
in  the  charge  of  and  under  the  control  and 
direction  of  one  D.  P.  Shaw,  as  mine  fore- 
man in  said  mine^  ftnd  that  said  Shaw 
wss  employed  by  the  defendant  to  act  as 
such  foreman;  and  if  you  further  believe 
that  as  such  foreman  said  Shaw  had  author- 
ity, and  that  it  was  his  duty,  to  have  charge 
of  and  direct  the  work  and  the  manner  [363] 
in  which  plaintiff  was  engaged  at  the  time 
he  was  injured;  and  that  it  was  the  duty  of 
the  plaintiff  to  obey  the  orders  And  directions 
of  said  mine  foreman  as  to  the  place  and 
manner  of  doing  the  work  in  said  mine  at 
the  time  plaintiff  was  injured;  that  while  so 
engaged  and  in  obedience  to  the  commands 
and  directions  of  said  mine  foreman  the 
said  foreman  negligently  directed  plaintiff 
to  clean  up  the  rock  and  other  debris  in 
room  No.  4  referred  to  in  plaintiff's  pe-* 
tition  and  prior  to  said  command  had 
assured  said  plaintiff  when  inquired  of, 
whether  it  was  safe  to  work  in  said  room 
on  account  of  the  top  or  overhanging  rocks, 
that  it  was  safe  and  that  the  plaintiff  in 
obedience  to  said  orders,  and  relying  upon 
said  assurance  did  go  to  work  and  commence 
to  clean  up  the  rock  and  other  debris  in  said 
room  and  while  in  obedience  to  said  orders 
he  was  in  the  discharge  of  the  duty  and  work 
assigned  him  a  large  slab  of  rock  fell  from 
said  top  or  roof  which  resulted  in  plaintiff's 
injuries  then  the  plaintiff  is  entitled  to  re- 
cover in  this  action,  unless  precluded  for 
some  other  reason  assigned  in  the  further 
instructions  given  you. 

"2.  The  court  instructs  the  jury  that  not- 
withstanding you  may  believe  from  the  evi- 
dence in  the  cause  that  the  plaintiff  knew,  or 
by  the  exercise  of  ordinary  care  on  his  part 
could  have  known,  that  the  position  he  was 
working  in,  at  the  time  he  was  Injured,  in 
room  4,  in  question,  was  not  a  safe  one,  yet, 
this  does  not  and  should  not  defeat  his  re- 
covery in  this  case;  if  you  further  find  and 
beliere  from  the  evidence  that  he  was  negli- 
gently (Mrdered  into  this  position  by  the  de- 
fendant's mine  foreman,  D.  P.  Shaw,  and  was 
assured  by  the  said  Shaw  that  the  slab  of 
rock  that  fell  on  plaintiff  would  not  fall  and 
that  the  danger  from  the  said  slab  of  rock 
overhanging  said  place  was  not  of  such 
glaring  and  dangerous  nature  as  to  threaten 
immediate  injury  in  case  he  obeyed  said 
order. 

[304]  "3.  The  court  instructs  the  jury  that 
if  you  find  and  believe  from  the  greater 
weight  of  the  evidence  in  the  cause  that  the 
slab  of  rook  which  fell  upon  and  injured  the 
plaintiff  was  in  a  loose  and  dangerous  con- 
dition in  tKe  roof  of  room  number  4  of  de- 
fendant's mine  number  50  on  the  morning  of 


November  24,  1906,  and  that  the  defendant's 
foreman  D.  P.  Shaw  inspected  and  sounded 
the  -same  and  found  the  same  to  be  loose  and 
in  a  dangerous  condition  and  liable  to  fall 
or  if  by  the  exercise  of  ordinary  care  on  his 
part  he  could  have  discovered  the  loose  and 
dangerous  condition  thereof  by  said  inspec- 
tion, if  the  same  was  in  a  loose  and  dangerous 
condition,  if  you  find  that  he  did  so  inspect 
said  rock,  and  assured  plaintiff  that  it  would 
not  fall  and  that  after  the  said  assurance  on 
his  part  he  ordered  plaintiff  to  work  in  said 
room  beneath  said  slab  of  rock,  then  said 
order  was  negligently  made  and  said  assur- 
ance was  negligently  given  within  the  mean- 
ing of  these  instructions,  unless  the  danger 
was  of  such  a  glaring  nature  that  no  prudent 
person,  under  the  circumstances,  would  have 
obeved  the  order. 

"4.  The  court  instructs  the  jury  that  they 
aire  the  sole  judges  of  weight  and  credibility 
of  the  testimony  of  the  witnesses  in  this  case 
and  if  they  find  and  believe  that  any  witness 
has  wilfully  sworn  falsely  to  any  material 
facts  at  issue  in  this  ca«e,  then  the  jury  are 
at  liberty  to  disregard  the  whole  or  any  part 
of  sueh  witness's  testimony. 

"5.  The  court  instructs  the  jury  that  if 
you  find  the  issues  for  the  plaintiff,  in  deter- 
mining the  measure  of  damages,  you  may 
take  into  consideration  the  mental  and  phys- 
ical pain  and  suffering  endured  by  plaintiff 
since  said  injury  in  consequence  thereof,  the 
character  and  extent  of  said  injury  and  its 
continuance,  if  permanent,  together  with  his 
loss  of  time  and  service.  And  you  may  find 
lor  him  in  sudi  sum  as  in  the  judgment  of 
the  jury^  under  the  evidence,  will  be  reason- 
able compensation  for  the  injury,  not  to  ex- 
ceed [365]  the  sum  of  thirty-nine  thousand, 
nine  hundred  dollars." 

I.  It  is  contended  that  the  court  erred  in 
overruling  defendant's  denrarrcr  to  the  evi- 
dence. In  support  of  this  contention  appel- 
lant refers  to  defendant's  evidence  which  is 
in  conflict  with  the  evidence  offered  by  plain- 
tiff. It  is  too  well  settled  to  need  citation 
of  authority,  that  in  detormining  whether  a 
demurrer  to  the  evidence  should  have  been 
sustained  or  overruled,  defendant's  evidence 
tending  to  show  absence  of  plaintiff's  right 
to  recover  cannot  be  considered,  but  the  de- 
murrer must  be  tested  by  the  strength  of 
plaintifTs  evidence  aided  by  any  of  defend- 
ant's evidence  that  may  help  make  out  plain- 
tiff's case.  And  in  passing  upon  the  suffi- 
ciency of  the  evidence  challenged  by  demurrer, 
the  general  rule  is  that  plaintiff's  evidence 
and  "every  reasonable  inference  of  fact  aris- 
ing therefrom"  is  to  be  taken  as  true. 
[Stauffer  v.  Metropolitan  St.  R.  Go.  243  Mo. 
305,  L  c.  316,  147  S.  W.  1032.]  Prooeeding, 
then,  to  a  review  of  plaintiff's  evidence,  ^e 
And  that  defendant's  foreman  came  into  the 
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mining  room  in  whidi  plaintiff  was  the  sole 
worker  and  that  while  there  plaintiff  atked 
the  foreman  if  he  thought  more  of  the  roof 
would  fall,  thereby  inferring  that  plaintiff 
had  some  doubt  at>out  the  matter.  In  an- 
swer to  this  question,  or  request,  the  foreman 
took  plaintiff's  pick  and  undertook  to  inspecb 
the  roof  for  the  purpose  of  determining  its 
condition.  The  foremaid  inspected  the  part 
of  the  roof  that  afterwards  fell  and  injured 
plaintiff  and  after  making  an  inspection  as- 
sured plaintiff  that  the  roof  Was  sound  and 
safe.  Plaintiff  testified  tliat  he  was  some- 
what inexperienced,  was  not  familiar  with 
the  character  of  rock  in  the  roof,  but  thought 
the  foreman  would  know  and  relied  upon  the 
foreman's  assurance;  that  relying  on  this 
assurance  of  safety,  he  continued  to  work  in 
said  room  and  in  an  hour  or  two  [366]  there- 
after the  slab  fell  causing  plaintiff's  injuries. 
The  testimony  of  expert  miners,  testifying  in 
plaintiff's  behalf,  further  tended  to  show  that 
the  slab  in.  question  became  loosened  slowly 
and  gradually  and  that  if  a  proper  inspection 
of  the  roof  had  been  made  at  the  time  the 
foreman  made  the  inspection  it-  could  hare 
been  discovered  that  the  rock  was  loose -and 
liable  to  fall.  The  above  facts  were  within 
the  scope  of  negligence  alleged  in  the  petition 
and  were  sufficient  to  make  defendant's  lia* 
bility  a  question  for  the  jury's  determinatioo. 

It  is  true  that  plaintiff's  evidence  tended 
to  show  that^  ordinarily,  it  was  thie  duty  of 
plaintiff  to  look  out  for  his  own  safety  in  the 
ro6m  in  which  he  worked  ^nd  that  the  duty 
of  the  defendant  was  to  furnish  such  props 
as  might  be  required  for  use  in  propping  the 
roof.  -But  even  though,  as  a  general  propo- 
sition, 'this  be  conceded,  yet,  when  defend* 
antf's  vice-principal,  the  foreman,  esme  into 
the  room  and  in  answer  to  plaintiff's  ques- 
tion or  request'  undertook  or  assumed  the 
duty  of  ranking  an  inspection  as  to  the  safety 
or  Boundneas  of  the  roof  it  undoubtedly  then 
'(if  not  before)  became  the  duty  of  the  de- 
fendant to  exercise  ordinary  care  to  asoertain 
the  true  condition  of  the  roof  and  (at  least) 
to  inform  plaintiff  of  the  facts  that  an  ordi- 
narily careful  inspection,  would  have  revealed. 

In  discussing  a  very  analogous  situation, 
involvihg  the  care-  that  defendant  should  eio- 
fHTcise  in  performing  an  assumed  duty,  the 
Supreme  ()ourt-  of  Illinois  in  the  case  of  St. 
Louis  Consol.  OmlI  Co.. v.  Seheiber,  167  111. 
5dd,  1.  e.  545,  47  N.  E.  1052,  said: 

"Whether,  therefore,  it  ^imA  the  duty  of 
appellant  (the  defendant  company )  or  uot  to 
prop  the  roof^  still,  if  it  assumed  that -duty 
and  undertook  to  discharge  it,  and  did  so  in 
svch  a  cateless  manner  that  ■  the  roof  was 
thereby  loosened  and  rendered  more  liable  to 
fall,  and  the  plaintiff  was  in>  the  exercase  of 
due  eare  for  his  own  saf^,  as  alleged  and  4s 
nocesftarily  {867|  found  by  the  jury,  the  ap- 


pellant would  be  liable.  Hdvmg  undertaken 
to  perform  the  tnork  it  heetune  its  duty  to 
perform  it  in  a  proper,  marmerf  ichetker  hound 
in  the  firet  place  to  perform  it  at  all  or  not.** 
(Italics  ours.) 

The  evidence  in  the  case  at  bar  does  not 
show  that  the  danger  was  so  obvious  and 
glaring  that  a  reasonably  prudent  man  would 
not  have  continued  to  work  in  said  room  and 
plaintiff  testiffed  that  he  relied  upon  the  as- 
surance of  safety  made  by  the  foreman.  Un- 
der the  facts  disclosed  by  the  evidence  it 
should  not  therefore  be  said  that  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law.  [Swearingen  v.  Consolidated 
Troup  Min.  Co.  212  Mo.  524,  111  S.  W.  645; 
Hamman  v.  Central  Coal,  etc.  Co.  166  Mo. 
232,  66  S.  W.  1091.]  It  follows  therefore 
that  the  court  did  not  err  in  ovefrruling  the 
demurrer  to  the  evidence. 

II.  It  is  further  contended  that  the  court 
erred  In  giving  plaintiff's  instructions  num- 
bered 1,  2,  8,  4  and  5.  (Instructions  are 
copied  in  full  in  foregoing,  stat^nent.) 

It  will  be  seen  by  comparison  of  the  testi- 
mony with  the  allegations  of  the  petition 
that  the  only  actionable  ni^ligence  which  the 
evidence  tended  to  support  was  the  nepligent 
aseuranoe  given  by  defendant's  foreman  to 
plaintiff  as  to  the  soumdness  or  safety  of  the 
roof,  relied  upon  by  plaintiff  and  given  by 
the  foreman  knowing  that  plaintiff  would 
most  likely  continue  to  work  in  said  room, 
and  further  perhaps  in  permitting  or  '*set- 
ting  plaintiff  to  work''  in  said  room  after 
giving  such  negligent  assurance  without  cor- 
recting the  same. 

Plaintiff's  instruction  number  1  undertakes 
to  cover  the  whole  case,  at  least  the  whole 
case  60  far  as  the  actionable  negligence  of 
defendant  is  e6ncerned.  It  will  be  noticed 
that  this  instructioir  does  not  require  the 
jury  to  iind  that  the  assurance  was  negli- 
gently [368]  given.  It  doe^  not  require  the 
jury  to  find  facts  which  would  amotmt  to  a 
negligent  assurance!  By  that  instruction  the 
defendant  is-  made  an  insurer  as  to  the  oor* 
rectness  of  the  facts  disclosed  by  4aid  assur- 
ance without  regard  to  whether  t^e  assuranoe 
was  or  was  not  tiegTigently  given.  Defendant 
upon  assuming  the  duty  of  inspecting  tlie 
roof  was  not  bound  to  giire  plaiiitiff  absolute- 
ly correct  information  about  the  condition 
of  said  roofy  but  only  liuch  information  as  « 
reasonably  careful  inspection,  under  the  eir^ 
ctimstances,  would  have  revealed.  The  negli- 
gent assurance,  as  involved  by  the  facts  of 
the  case,  liei  at  tiie  very  foundation  of  plain- 
tiff's cause  of  action,  for  if  the  jury  should 
find  that  there  was  no  negHgenoe  in  the  giv- 
ing 'of  the  asBuranoe  then  there  would  have 
been  no  n^ligeace  in  pe(rmitting  plaintiff  to 
work  in  said  room  undar  the  faets  disclosed 
by  tiie evidence. in. this  case,  as  dtscUssed  in 
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the  preceding  paragraph.  In  support  of  the 
eorrectnesB  of  hia  instructions,  plaintiff  cites 
a  line  of  cases  of  which  the -following  eases 
are  fair  samples;  Swearingen  t.  Ckxnsolidfited 
Troup  Min.  Co.  212  Mo.  524,  111  S.  W.  545; 
Carter  v.  Baldwin,  107  Mo.  App.  217,  81  S. 
W.  204.  In  fact  plaintiff's  ii^struction  num- 
ber 1  so  closely  resembles  instruction  num- 
ber 1  in  the  case  of  Garter  v.  Baldwin,  supra, 
as  to  indicate  that  the  instruction  in  the  lat- 
ter case  was  used  as  a  form  or  model  for  the 
instruction  in  the  case  at  bar.  While  the 
instructions  in  the  Carter  case  were  -discussed 
but  sliglitly,  yet,  it  appears  from  the  facts 
stated  by  the  court  in  that  case  that  the 
question  of  assurance  was  in  the  case  to  the 
extent  only  of  relieving  plaintiff  from  the 
effect  of  contributory  negligence  or  aMumed 
risks  and  was  not  the  essence  of  the  action- 
able negligence  as  in  tbe  case  at  bar..  ,  The 
same  id  true  as  to  the  question  of  assurance 
in  the  other  cases  cited  by  respondent. 
There  is  quite  a  difference  between  the  situa- 
tion invoWed  in  the  cases  cited  by  respondent 
and  the  case  at  bar  4nd  the  distinction  is 
important.  In  the  line  of  cases  relied  upon 
[369]  by  respondent  as  above  staled  the  mat- 
ter of  assurance  was  involred  and  relied  upon 
to  the  extent  only  of  relieving  plaintiff  itom 
the  effects  of  «oftiribntory  negligence  or  as- 
sumed rides,  but  .m  tlie  case  at  bar  the  pri- 
mary function  ol  the  matter  of  assurance  is 
to  supply  the  grwind  or  basis  of  defendantVi 
actionable  negligence.  It  therefore  becomeB 
apparent  that  the  authorities  relied  upom  are 
so  different  in  their  fundaraental  facts  as  to 
afford  no(  authority  for>  the  correctness  of 
plaintiff's  instruction  number  1  under  the 
rather  peculiar  situation  involved  in  the  case 
at  bar.  It  follows  that  the  giving  of  said 
instruction  constituted  error.  Neither  can 
We  say  that  the  defect  in  instruction  number 
1  was  cured  by  the  giving  of  plaintiff'a  in- 
struction number  3  which  undertakes  to  set 
forth  what  facta  would  constitute  a  negligent 
assurance,  etc.  The  terms,  "negligent  assur- 
ance*'  or  that  the  "assurance  was  negligently 
given,''  are  not  contained  in  instruction  num- 
ber 1,  and  it  could  not  be  said  that  a  defini- 
tion of  those  terms  would  make  clear  the 
meaning  of  instruction  number  1  which  did 
not  contain  such  terras.  Furthermore,  even 
though  instruction  number  1  had  contained 
those  terms,  all  the  facta  constituting  the 
actionable  negligence  should  ^be  required  to 
be  found  by  this  inatruction  which  attempted 
to  cover  the  entire  ground  of  actionable  neg- 
ligence. Instruction  number  3  was  not  an 
attempt  to  define,  as  is  usually  done,  such 
abstract  terms  as  "negligence"  or  "careless- 
ness" but  it  was  an  attempt  to  supply  facts 
which  should  have  been  required  to  have  been 
found  by  tbe  main  instruction  and  when  in- 
corporated in  the  separate  instruction  would 


serve  to  cottfuae  rather  than  to  aid  the  jury. 
.  Instruction  number  2  is  subject  to  4Sritieism 
is  that  it  fails  to  require  the  jury  toUnd 
that  plaintiff  reMed  upon  the-  assurance  of 
safety.  See  instruction  covering  [370]  same 
proposition  in  ease  of  Swearingen  v.  Con- 
solidated Troup  Min.  Go.  212  Mo.  1.  o.  537, 
111  S.  W.  546. 

There  was  no  error  in  the  giving  of  in- 
structions 4  and  5.  It  is  true  that  instruc- 
tion 5  assumes  plaiatiff's  suffering,  injury 
and  loss  >  of  time  which  would  make  the  in- 
struction vulnerable  had  there  been  a  con- 
tested issue  in  the  trial  court  as  to  whether 
plaintiff  in  fact  did  sustain  injury  and  suffer 
pain  and  loss  of  time.  But  where,  as  here, 
the  fact  of  his  being  injured,  etc.,  is  not  ques- 
tioned or  disputed  the  defect  In  the  instniO- 
tlou  becomes  unimportant. 

III.  Plaintiff  was  permitted. to  prove  that 
tlie  injiirieft  he  reo^ved  resulted  in  fmpQ- 
t^ncy.  Defendant'  objected  to  the>  istrodue- 
tion  of  thia  evidence  <m  the  ground  the  peti- 
tion failed  to  allege  that  impotettcy  resulted 
from  the  injuries  received.;  The  court  over- 
:nlled  the  objection  and  defendant  saved  an 
exception.  The  admission  of  this  evidence  iB 
assigned  as  errors  The  petition  describes  the 
injuries  and  results  in  th<!  following  :laA- 
guagei  "His  body  Was  tt6verely  and  perma- 
nently wounded,  btutsed,  contused,  torn  and 
mangled  both  internally  and  externally,  and 
that  the  bones,  flesh  and  ligaments  of  his  hips, 
.pelvis,  legs  and  ankle  were  broken,  bruised, 
torik  and  mangled,  and  that  he  suffered  great 
bodily  and  mental  pain  ahd  anguiah  as  the 
result  of  said  injuries  aforesaid,  and  was 
confined  to  his  bed  and  room,  by  reason  there- 
of, for  :  a  long  period  of  time,  to-wit,  •  the 
period  of  about  thirteen  wecfks;  that  by  ren- 
son  of  said  injuries  he  waa  diaabled  and 
prevented  from  attending  to  his  buslneM  af- 
■fairs  and  interests  or  doing  anything  what- 
ever -towards  gaining  a  livelihood  from  Ithie 
dat«  of  said  injury  to  the  present  time,  and 
16  and  was,  as  a  resuH  of  said  injuries,  per- 
manently injured  and  crippled  for  life,  that 
ever  since  said  injuries  and.  as  a  result 
thereof  and  by  [371]  readonof  said  injuries 
he  has  suffered,  does  suffer  a^d  will  continue 
to  suffer  for  the  remainder  of  his  life,  great 
bodily  paiui  annoyance,  inconvenience  aind  ex- 
pense." 

It  will  be  noticed  that  the  petition  fails 
to  specifically  allege  impotency,  neither  does 
it  contain  an  allegation  of  a  general  natqre 
which  might  be  said  to  embrace  within  its 
terms  the  condition  of  impotency.  It  is  true 
that  impotency  might  result  from  the  inju- 
ries described,  so  might  paralysis  and  many 
other  diseases  or  conditions,  but  it  cannot  be 
said  that  impotency  would  neceasorily  result 
from  the  injuries  detailed  or  described.  If  a 
condition   or   disease   necessarily   results   or 
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follows  an  injury  there  conld '  be  no  valid 
reason  for  requiring  the  same  to  be  specifical- 
ly pleaded,  because  it  would  be  prefrumed  that 
the  defendant  would  know,  or  at  least  be 
expected  to  discover  before  trial,  those  re- 
sults or  conditions  which  are  necessarily  pro- 
duced by  the  injury  alleged.  Under  such 
circumstances  defendant  would  have  ample 
opportunity  to  inquire  into  and  to  investigate 
the  conditions  so  resulting  and  therebv  be 
enabled  to  come  to  the  trial  of  the  cause 
fully  prepared  to  present  to  the  triers  of  the 
facts  such  defense  as  the  results  of  his  in- 
vestigation might  warrant.  But  where  the 
condition  or  result  is  not  a  necessary  result, 
how  can  the  defendant  be  apprised  of  such 
issue  unless  the  plaintiff  (who  certainly  has 
full  information  on  the  subject)  be  required 
to  state  such  result  oi^  condition  in  his  peti- 
tion? If  plaintiff'  is  not  required  to  so 
pload,  then,  in  effect,  he  is  given  licoise  to 
ambush  defendant  in  the  tfial  contest  bv 
springing  an  issue  as  to  special  damages 
which  the  defendant  could  not  have  foreseen. 
And  where  Hie  petition  is  such  as  in  the 
case  at  bar,  defendant  could  not  have  aided 
the  situation  by  filing  a  motion  to  make  more 
specific,  because  the  petition  contains  no  gen- 
eral terms  which  would  by  being  made  more 
specific  uncover  [372]  the  hidden  secret  that 
impotency  resulted  from  the  injuries. 

"'General  damages  are  those  which  neces- 
sarily and  by  implication  of  law  result  from 
the  act  or  default  coteplained  of.  .  .  . 
Special  damages  as  contradistinguished  #r<nn 
general  damages  have  been  defined*  as-  those 
which  are  the  natural  but  not  the  necessary 
result  of  the  act  complained  of."  [8  Am.  k 
Eng.  Bnc.  of  Law  (2d  ed.)  542-3;  Brown  v. 
Hannibal,  etc.  R.  Co.  99  Mo.  31ft,  12  S.  W. 
665;  Nicholson  v.  Rogers,  129  Mo.  136,  31 
8.  W.  260.] 

"Special  damages,  which  are  the  natural 
b'ut  not  necessary  result  of  the  injury-  com- 
plained of,  must  be  specifically  alleged.  Such 
injuries  do  not  necessarily  result  from  the 
defendant's  wrongful  act,  but  flow  from  it  ms 
a  natural  and  proximate  consequence;  hence 
they  must  be  specially  alleged  in  order  that 
the  defendant  mav  have  notice  thereof  and 
be  prepared  to  meet  the  same  upon  the  trial." 
[5  Enc.  PI.  &  Pr.  719,  and  numerous  cases 
therein  cited;  Brown  v.  Railroad,  supra; 
Kiuholson  v,  Rogers,  siipm;  Bliss  on  Code 
Pleading  (3  ed.)  par.  297a,  297b;  13  Cyc. 
176.1 

The  rnle  above  announced  seems  to  be  in 
conflict  with  what  is  said  on  that  subject 
in  the  ca«e  of  Gurley  v.  Missouri  Pac.  R. 
Go.  122  Mo.  141,  26  S.  W.  9r>3,  and  the  ma- 
jority •  opinion  in  the  case  of  Moore  v.  St. 
Louis  Transit  Co.  226  Mo.  689,  126  S.  W. 
1013.  The  exact  point  raised  in  the  Giirley 
case  is  not  disclosed  with  sufficient  deiamess 


to  enable  us  to  determine  whether  it  in  fact 
conflicts  with  the  conclusions  herein  an- 
nounced; but  the  Moore  case,  at  least  in  a 
part  of  t^e  discussion  of  the  subject  and  in 
the  result  reached  on  the  point,  is  in  oouflict 
■with  the  rule  which  is  herein  announced. 
After  a  careful  review  of  the  authorities,  we 
have  come  to  the  conclusion  that  those  cases, 
in  so  far  as  thev  conflict  with  the  conclu- 
tfion  herein  reached,  should  be  no  longer  fol- 
lowed. 

Upon  a  careful  consideration  of  the  subject 
and  review  of  the  authorities  we  have  come 
to  the  conclusion  that  the  correct  rule,  the 
rule  which  has  for  its  [373]  suj^ort  the 
sounder  logic  and  which  while  it  works  no 
unjust  hardship  upon  the  pleader  yet  un- 
doubtedly bespeaks  justice  and  greater  fair- 
ness for  the  trial  conflict,  is  stated  by  Graves, 
J.,  in  his  dissenting  opinion  in  the  case  of 
Moore  v.  St.  Louis  Transit  Ck>.  226  Mo.  L  e. 
710^  as  follows: 

''It  is  a  well  known  faet  that  frpra  certain 
kinds  of  physical  injoriesj  certain  results  will 
thereafter  inevitably  follow.  In  otlier  words, 
tha,t  such  injuries  will  naturally  produce  cer- 
tain conditions  and  diseases.  In  such  ease 
an  allegation  in  the  petition  of  the  injury 
inflicted  would  justify  proof  of  such  condi- 
tions and  diseases  as  would  of  neeessity  fol- 
low the  injury  and  as  to  such  conditions  and 
diseases  the  defendant  must  come  prepared 
to  defend.  But,  on  the  other  hand,  there  are 
other  plryisical  injuries  which  may  or  may 
not  produce  resulting  conditions  or  diseases. 
For  instance,  ait  ihjury  to  the  lung  might 
superinduce  pneiimotiia,  but  'not  necessarily 
so.  An  injury  to  the  nervous  system  mif^ht 
produce  blindness,  but  not  necessarily  so. 
These  conditions  or  diseases  last  mentioned 
may  as  readily  come  frotai  other  causes  as 
from  the  physical  injury  or  injuries.  In  such 
case  the  petition  should  be  specific,  to  the 
end  that  the  defendant  could  come  prepared 
to  meet  the  issues  and  show  that  ihe  condi- 
tion or  disease  was  not  caused  by  the  physical 
injury.  This  he  cannot  do  if  the  unpleaded 
conditionB  or  diseases  are  sprung  upon  him 
for  the  first'  time  at  the  trial." 

It  therefore  follows  that  the  allegations  of 
the  petition  were  not  sufficient  to  justify  the 
admission  of  proof  of  impotency  and  the 
court  erred  in  admitting  such  evidence  over 
defendant's  objection-  and  exception.  [Camp- 
bell V.  Cook,  86  Tex.  630,  26  S.  W.  486,  40 
Am.  St.  Rep.  878;  Jones  v.  Niagara  Junc- 
tion R.  Co.  63  App.  Div.  607,  71  N.  Y,  S. 
647;  Missouri,  etc.  R.  Co.  v.  Cook,  8  Tex. 
Civ.  App/  376,  27  S.  W.  769:  Page  v.  Dela- 
ware, etc.  Canal  Co.  76  App.  Div.  160.] 

[374]  By  reason  of  the  result  reached,  it 
becomes  unnecessary  to  discuss  the  question 
raised  by  appellant  as  to  the  sxcessivenese  of 
the  verdict. 


HALL  t.  HAHtJFACtURERS'  COAL,  £tC.  CO. 

iSO  Mo,  351. 


888 


The  judgment  is  reversed  and  the  cause  re- 
manded.   Roy,  C,  concurs. 

Per  CuBiAic. — By  reason  of  the  fact  that 
paragraph  III  of  the  foregoing  opinion  con- 
flicted with  the  majority  opinion  of  the 
Court  in  Banc  in  the  case  of  Moore  r.  Tran- 
sit Company,  supra,  this  cause  was  trans- 
ferred to  Court  in  Banc  for  final  determina- 
tion, and  in  Banc  the  opinion  of  Williams,  C., 
was  adopted,  Lamiu,  C.  J.,  and  Woolson,  J., 
dissenting. 


NOTE. 
KeeeMlty  Tlist  laipoiemoy  B«  Pleaded 

Generally. 

The  necessity  of  pleading  impotency  spe- 
cially in  An  action  for  damages  for'personal 
injuries  has  heen  passed  on  by  the  cburts,  as 
a  general  proposition,  in  only  a  few  instances. 
There  are,  however,  othfer  d^sions  which  rule 
on  the  admissibility  of  evidence  of  impotency, 
as  an  element  of  damage,  under  a  particular 
pleading  presented.  Those  decisions  aro  re- 
viewed infra  in  the  subdivision  Specific  In- 
stances. 

The  rule  Jaid  down  in  the  reported  case' 
that  unless  impotency  or  the  loss  of  sexual 
power  ia  necessarily  the  result  of  the  injuries 
detailed  or  described,  it  must  be  alleged  spe- 
cifically in  order  that  it  may  be  proven  as 
an  element  of  damage  finds  direct  support  in 
the  following  decisions.  Jonei^  v.  Nia&rara 
Junction  R.  Co.  63  App.  Div.  607,  71  K.  Y. 
S.  647;  Page  v.  Delaware,  etc.  Canal  Co.  76 
App.  Div.  160,  12  N.  Y.  Ann.  Cas.  18,  78 
N.  Y.  S.  454;  Johnson  v.  St.  Louis,"  etc.  R. 
Co.  (Mo.)  178  S.  W.  239  (following  reported 
case);  Campbell  v.  Cook,  86  Tex.  630,  26  S. 
W.  486,  40  Am.  St.  Rep.  878;  Missouri,  etc. 
R.  Co.  V.  Cook,  8  Tex.  Civ.  App.  376,  27  8. 
W.  769.  Compare  Moore  v.  St.  Louis  Transit 
Co.  226  Mo.  689,  126  S.  W.  1013  (disap- 
proved in  reported  case).  In  Page  v.  Dela- 
ware, etc.  Canal  Co.  supra,  an  action  for 
personal  injuries,  evidence  of  the  fact  of  fin 
injury  to  the  plaintiff's  sexual  organs  was 
admitted  at  the  trial  over  the  defendant's 
objection  that  the  injury  was  not  specified  in 
the  pleading.  The  court  .quoted  the  following 
rule  from  an  early  case:  "When  a  plaintiff 
alleges  that  his  person  has  been  injured  and 
proves  the  allegation,  the  law  implies  dam- 
ages, and  he  may  recover  such  as  necessarily 
and  immediately  flow  from  the  injury  .  .  .. 
under  a  general  allegation  that  damages  were 
sustained;  but  if  he  seeks  to  recover  damages 
for  consequences  which  do  not  necessarily 
and  immediately  flow  from  the  injury,    .    .    . 


he  must  allege  the  special  damages  which  h« 
seeks  to  recover."    Applying  that  rule  it  was 
said:      "Within   this   rule   of   law   it   seems 
clear  that  an  injury  to  the  plaintiff's  sexual 
organs  was  not  one  of  the  injuries  speeifled 
in  the  complaint  as  caused  by  the  accident, 
nor  was  it  one  of  those  injuries  which  neces- 
sarily and  immediately  flow  from  any  injury 
alleged.    The  learned  trial  judge  admitted  the 
evidence  upon  condition  that  it  should  there- 
after be  made  to  appear  that  such  affection 
resulted  from  the  injuries  sustained;  but  this 
holding  did  not  satisfy  the  rule  of  law  that 
unless  such  affection  be  a  consequence  which 
necessarily  and  immediately  results  from  the 
injury  pleaded,  it  requires  special  allegation 
in  the  pleading  to  authorise  proof  thereof.'* 
In  Campbell  v.  Cook,  86  Tex.  680,  26  S.  W. 
486,   40  Am.  St.  Rep.  878,  the  eourt  «aid: 
"At  the  trial  thk  court  permitted  the  t)lain- 
tiff,  over  the  defendant's  ohjectiotis,  to  tes- 
tify, that  'his  capacity  to  hire  sexual  inter- 
course with  his  wife  was  greatly  impaired;' 
to    which    the    defendant    objected,    'because 
there  was  no  aHegation  in  the  petition  which 
would  authorize  the  adnliission  of  such  evi- 
dence,   and    because    the    petition    does    not 
claim  such  damages.'     It  -is  well  settled   in 
this  state,  that  a  general  allegation  of  dam- 
ages will  let  in  evidence  of  such  damages  ao 
naturally    and   necessarily   result   from    th«? 
wrongs  charged;  but  to  admit  proof  of  dam- 
ages which  do  not  necessairily  result  ftom  the 
injury  alleged,  the  petition  must  set  up  the 
particular   effects  claimed  to  have  followed 
the  injury.    .    .    .    The  object  of  pleading  is 
to  notify  the  opposite  party  of  what  it  is  ex-» 
pected  to  prove  on  the  trial.     In  this  case 
there  was  no  injury  alleged  to  have  been  in- 
flicted upon  any  organ  or  member  of  the  body 
from  which  such  *^impa5rment'  would  natural- 
ly not  to  say  necessarily,'  follow.    The  court 
erred  in  admitting  the  evidence."     In  Jones 
V.  Niagara  Junction  R.  Co.  63  App.  Div.  607, 
71  N.  Y.  S.  647,  the  allegation  of  the  com- 
plaint was  that  the  plaintiff  was  injured  fn 
his  '**back,    sides,  "shoulder    and    internally, 
shocking    his    system    and    wrenching    and 
straining  his  body,  injuring  his  spinal  col- 
umn and  spinal  cord,  then  and  there  causing 
hihi  great  pain  and  suffc'ring  which  still  con- 
tinues, and  causing  the  plaintiff  to  take  to 
his  bed  and  preventing  him  from  following 
his  usual  occupation."     While  on  the  stand 
evidence  was  given  by  the  plaintiff  without 
objection  to  tlie  effect,  inter  alia,  that  he  was 
unable  to  perform  any  sexual  act.    This  evi- 
dence was  given  in  response  to  questions  ad- 
dressed to  the  particular  fact  and  was  not 
objected  to  by  the  defendant,  nor  was  there 
aiiy  dispute   that  the  alleged   condition  ex- 
isted.    Afterwards  the   plaintiff's   wife  was 
put   on   the   stand   and   was   asked  whether 
the  plaintiff  had  hiid  any  sexual  intercourse 
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with  her  Bince  the  accidents  That  question 
was  objected  to  on  t)\e  ground,  that  it  was 
incompetent,  immaterial  and  not  within  the 
pleadings.  Th<>  objection  was  overruled  and 
the  defendant  excepted.  The  defendant  after- 
wards moved  to  strike  out  the  testimony  in 
that  regard  and  that  motion  was  also  denied. 
Subsequently  the  defendant  aaked  the  court 
to  charge  the  jury  that  they  should  disregard 
the  evidence  given  by  the  plaint ijff  as  to  his 
inability  to  talk  and  laugh  and  as  to  his 
loss  of  sexual  power,  which  the  court  re-  * 
fused  to  do.  The  court  was  then  requested 
to  charge  tiiat  as  the  evidence  stood  there 
was  no  evidenpe  showing  that  the  plaintiff 
had  sustained  any  loss  of  sexual  power,  which 
the  court  also  refused.  He  wa£  then  asked 
to  charge  the  jujy  that  th^  were  not  to  al- 
low any  sum  whatever  as  damages  by  reason 
of  any  qlaim.  of ,  loss  of  sexual  power  on  the 
part  of  the  plaintiff,  and.  to  this  request  the 
court  acceded  and  directed  the  jury  that 
there  was  no  claim  made  by  the  plaintiff  in 
that  regard,  his  only  q)aiffl  being  that  his 
loss  of  sexual  power  was  a  symptom,  or 
evidence,  that  he .  had  in  fact  received  th^ 
injury  for  which. he  did  claim  damages.  He 
was  further  asked  to  charge  that  the  jury 
were  to  allow  damages  for  only  so  much  of 
his  injury  as  this  was  a  symptom  of,  and 
not  for  tiie  symptom  itself,  and  in  response 
the  court  charged,  that  they  were  not  to  allow 
any  damages  for  the  loss  of  sexual  power. 
The  court  said:  "In  all  of  these  ruling?  we 
are  of  the  opinion  that  no  error  was  com- 
mitted. It  is  quite  true  that  under  the  plead- 
ings no  claim  was  made  for  d^-mages  because 
of  the  loss  of  sexual  power,  and  it  would  have 
been  improper  %o  allow  any  damages  to  the 
plaintiff  in  that  respect.  .  .  .  But  they 
were  expressly  told  that  they  could  not  allow 
any  damages  on  that  account,  and,  so  far  as 
that  ruling  was  concerned,  no  objection  was 
made  to  it,  and  it  was  manifestly  proper. 
The  only  way  the  question  is ,  raised  is  by 
the  objection  taken  to  the  ruling  permitting 
the  plaintiff's  wife  to  testify  to  the  fact  of 
the  loss  pf  sexual  power.  The  plaintiff 
claims  that  this  evidence  was  competent  as 
proof  of  a  symptom  indicating  the  extent  of 
the  injury  to  the  plaintiff's  back.  We  do 
not  agree  with  that  .contention,  and  if  the 
proper  objection  had  been  made  to  the  recep- 
tion of  the  evidence  in  the  first  instance, 
that  it  was  incompetent  under  the  pleadings, 
we  are  inclined  to  think  that  it  could  not 
properly  have  been,  received  for  the  purpose 
for  which  the  plaintiff  offered  it." 

However,  where  impotency  is  the  direct  and 
proximate  result  of  the  injury  inflicted,  evi- 
dence of  that  fact  is  admissible  although 
the  complaint  doea  pot  in  terms  specify  im- 
potency. Thus  in  Dejiver,  etc.  R.  Co.  v. 
Harris,  122  U.  S.  697,  7  &  Ct.  1283,  30  U.  S. 


(I^.  ed.)  3,J,4ft,  i;he  coqrt.  said:  "One  of  the 
consequences  of  the  woipd  received  by  the 
plaintiff  at  the  hands  of  the  defendant's  serv- 
ants was  the  loss,  of  the  power  to  have 
offspring — ^a  loss  resulting  directly  and  proxi- 
mately from  the  nature  of  the  wound.  Evi- 
dence of  this  fact  was,  therefore,  admissible, 
although  the  declaration  docs  not,  in  terms, 
specify  such  .loss  as  one  of  the  results  of 
the  wound.  TJie  court  very  properly  instruct- 
ed the  jury  that  such  impotency,  if  caused 
by  the  defendant's  wrong,  might  be  cousid-, 
ered  in  estimating  any  compensatory  dam- 
ages to  which  the  plaintiff  might  be  found, 
under  all  the  evide^vcQ,  tor  be  entitled."  And 
in  Morfield  v.  Weidner  (Neb.)  154  N.  W.  860. 
the  rule  lai#^dowa  in  tbefok^g^ng  baser  was 
api^rdr#4"aiid  applied*  w1(efi%  i^-app^f^  tliat 
the  action  was  instituted  to  recovei*  fo^  an 
assault  and  there  was  evidence  of  the  fact 
that  the  defendant  had  administered  a  severe 
kick  in  the  plaintiff's  private  parts.  See  to 
the  same  effect,  Missouri,  ^t^;.  B.  Co.  y. 
Smith  (Tex.)  172  S.  W.  Y50. 

Specific  Imtitafwe9i . . 

In  each  of  the  following  cases  evidence  of 
impotency  or  loss  of  sexual  power  was  held 
to  be  inadmissible  under  the  particular  plead- 
ings presented,  the  cases  being  closely  allied 
.in  principle  to  those  maintaining  the  general 
rule  stated  supra.  In  Missouri,  etc.  R.  Co, 
V.  Cook,  8  Tex.  Civ.  App.  376,  27  8.  W.  769, 
it  appeared  that  the  allegations  of  injury 
were  that  "the  plaintiff  was  wounded, 
skinned,  and  bruised;  was  greatly  shocked 
and  injured  in  his  head,  chest,  lungs,  back, 
spine,  and  Umbs^  and  had  his  nervous  ayatera 
seriously  impaired,  and  thereby  sustained 
serious  external  and  internal  injuries."  At 
the  trial,  the  court,  over  the  objection  of  the 
defendant,  permitted  the  plaintiff  to  testify 
that  his  genital  and  urinary  organs  were  im- 
paired. The  court  held  that  the  aidroission 
of  such  evidence  was  reversible  error  and 
said:  "These  allegations  are  general,  and, 
as  has  often  been  decided  in  this  state,  will 
admit  proof  of  such  injuries  as  are  the 
natural  and  necessary  result  of  wrong  com- 
plained of;  as  upon  an  allegation  that  plain- 
tiff wa^  cut,  bruised,  and  woimded  internally 
and  externally  about  his  hip  and  spine,  evi- 
dence of  physical  pain  and  mental  suffering 
was  held  to  be  admissible.  .  .  .  But  the 
damages  of  a  special  character  to  be  proved 
must  be  alleged."  In  Johnson  v.  St.  Louis, 
etc.  R.  O.  (Mo.)  178  S.  W.  23fi,  the  rule 
laid  down  in  the  reported  case  was  specifical- 
ly followed  and  approved.  The  petition  al- 
leged with  respect  to  the  plalntiff^s  injuries 
and  the  results  flowing  therefrom  as  follows: 
"That  he  was  thrown  violently  across  the 
arms  of  %he  seat,  from  whizh  )i.e  had  arisen. 
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his  back  striking  the  upright  or  corners  of 
said  seat  about  tlie  coupling  of  the  back,  and 
a  little  to  the  left  of  the  spine,  thus  and 
thereby  bruising  and  permanently  iujuring 
bis  back  and  spinal  column;  that  hts  head 
and  neck  were  thrown  violently  back  over 
and  against  the  top  of  two  seats  which  were 
turned  together,  thus  and  thereby  greatly 
bruising  plaintiff's  head  and  neck  and  the 
muscles  thereof,  and  permanently  injuring 
his  neck  and  head  and  the  muscles  thereof, 
and  that  in  undertaking  to  catch  himself  and 
protect  himself  from  the  fall  aforesaid  his 
left  hand  was  thrown  violently  against  a  seat 
in  said  train,  bruising  and  spraining  and 
dislocating  the  joints  of  his  left  thumb;  that 
tlie  blow  or  lick  on  the  left  of  the  spine  and 
near  the  coupling  of  the  plaintiff's  back  and 
the  blow  or  lick  on  plaintiff's  neck  and  head 
when  his  neck  and  head  were  thrown  back 
over  the  tops  of  said  seats,  as  aforesaid, 
caused  plaintiff's  left  side  to  be  partially 
paralyzed  and  has  impaired  permanently  the 
si^ht  of  plaintiff's  left  eye,  and  has  perma- 
nently injured  plaintiff's  nervous  system; 
that  the  blow  or  lick  near  the  spine  or  conp^ 
ling  of  plaintiff's  back,  as  aforesaid,  caused 
plaintiff  to  partially  lose  the  use  of  his 
light  side;  that  the  blow  or  fall  as  aforesaid 
near  the  coupling  of  plaintiff's  back  has  per* 
manently  disordered  plaintiff's  kidneys  and 
liver  and  other  vital  organs,  and  the  bruise 
near  the  spine  or  at  or  near  the  coupling 
of  plaintiff's  back,  together  with  the  other 
injuries  received^  has  caused  plaintiff  to 
become  affected  and  afflicted  with  lumbago, 
and  vertigo  and  paralysia;  and  plaintiff  states 
that  his  back  and  spine  are  permanently  in- 
jured, and  that  bis  left  eye  and  vision  is 
permanently  injured,  and  that  because  of  the 
paralysis  produced  as  aforesaid  his  left  leg 
and  arm  are  permanently  iiljured,  and  he 
has  partially  lost  the  use  of  the  same."  The 
court  said:  "The  petition  does  not  allege, 
either  directly  or  indirectly,  speciflcally  or 
generally,  that  irapotency  resulted  from  the 
injiirieis  alleged  to  have  been  sustained  by 
plaintiff,  and  it  cannot  be  said  that  impotency 
would  necessarily  result  from  the  injuries 
which  the  petition  alleges  that  plaintiff  re* 
ceived.  Plaintiff's  own  physician  testified 
that  impotency  was  not  a  necessary  result  of 
such  injuries,  though  it  might  follow  there<> 
from." 

However,  in  each  of  the  following  cases  evi- 
dence of  a  similar  character  was  admitted  un^ 
der  the  averments  of  the  complaint  presented 
to  the  court.  In  Missouri,  etc.  R.  Co.  v. 
Smith  (Tex.)  172  S.  W.  750,  the  court  held 
that  the  evidence  of' the  plaintiff  and  his  wife 
that  as  a  result  of  the  injuries  that  be  had 
received,  he  was  rendered  impotent  and  Ib* 
capable  of  sexual  intercourse,  was  properly 
received  under  a  complaint  which  averred 
Ann.  Cas.  1919C. — 25. 


inter  alia  that  the  injuries  he  suffered  had 
caused  ^'progressive  degenerative  disea'ses  of 
the  spinal  cord  to  set  in"  and  had  "set  up 
a  degenerative  process  and  condition  in  the 
plaintiff's  brain  and  other  organs,  causing 
plantiff  io  liave,  among  other  afflictions  and 
troubles^  a  partial  paralysis  of  his  left  side," 
and  further,  that  the  "injuries  among  other 
things  have  caused  a  degeneration  of  the 
central  nervous  system  to  the  Impairment  of 
his  mental  capacity,"  etc.  The  court  said: 
^Ko  effort  was  made  by  exceptions  iji^rposed 
to  the  petition  to  have  appellee  to  specify 
the  'other  organs'  than  the  brain  affected,  nor 
the  'other  afflictions  and  troubles'  than  thu 
paralysis  suffered,  aa  charged,  because  of  the 
'degenerative  process  and  condition'  caused 
by  the  injury  to  the  spinal  cord,  nor  to  apeci* 
fy  the  'other  things'  beside  impairment  of 
his  mental  capacity,  alleged  to  have  been 
caused  by  the  'degeneration  of  the  central 
nervous  system.' "  It  was  furth^  poioted 
out  by  the  court  that  en  the  trial  one  of  the 
physicians  had  testified  that  "impotency  is 
one  of  the  natural  things  to  follow  an  injury 
of  that  kind."  This  testimony  was  regarded 
as  bringing  the  evidence  of  impotency,  in  the 
case,  at  bar,  within  the  rule  of  a  "natural 
and  necessary"  result  of  the  injury  alleged. 
In  Strauss  v.  Atlantic  Coast  Line  B.  Co.  94 
S.  Gt.  324,  77  S.  £.  1117,  an  action  for  dam- 
ages, the  trial  resulted  in  a  verdict  for  the 
plaintiff  and  the  defendants  appealed  on  sev- 
eral exceptions  among  which  was  tlie  follow- 
ing: "That  his  Honor  erred  in  permitting 
the  plaintiff  to  testify  iri  response  to  the  fol- 
lowing question :  'What  effect  has  it  on  your 
powers  of  manhood,  on  your  sexual  powers?' 
Objection.  Mr.  Moss:  'We  object.  That  is 
a  particular  injury  and  should  be  specifical-' 
ly  alleged.  They  have  not  set  that  up  in  the 
complaint  and  it  is  therefore  incompetent.' 
The  court :  'Answer  the  question.  They  have 
been  materially  decreased.'  Mr.  Moss:  'Will 
your  Honor  have  our  exceptions  noted?'  Mr. 
Raysor:  'I  will  withdraw  the  question.'  We 
respectfully  submit  that  it  is  improper  to 
permit  a  question  to  be  asked  and  on  objec- 
tion and  after  it  has  been  answered  for  coun- 
sel to  withdraw  the  question,  especially  when 
the  jury  has  heard  the  answer  of  the  wit- 
ness." The  court  said:  "The  injuries  alleged 
in  the  complaint  were,  that  'The  plaintiff 
has  suffered  grievous  and  long-continued  bodi- 
ly pain;  was  and  is,  and  always  will  be.  in- 
capacitated for  work  .  .  .  has  been 
maimed  and  permanently  injured,  and  pre^ 
vented  from  pursuing  any  active  calling  in 
life,  and  otherwise  hurt.'  Not  only  was  the 
question  admissible  under  the  allegations  of 
the  complaint,  but  it  would  hi^ve  bee;i  ad- 
missible under  general  allegations  of  injury, 
in  ordei  that  the  jury  might  be  able  to 
render  a  proper  verdict."    In  Hoyt  v.  Metro- 
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politan  St.  R.  Co.  73  App.  Div.  249,  76  N. 
Y.  S.  832  {affirmed  175  N.  Y.  502,  67  N.  E. 
1083),  it  was  held  that  the  complaint  was 
Buflicient  to  authorize  proof  of  the  fact,  inter 
alia,  that  plaintiff  had  suffered  loss  of  sexual 
power.  The  court  said:  "Its  averments  are 
nearly  identical  in  language,  and  entirely  so 
in  substance,  with  the  complaint  the  sub- 
ject of  examination  in  Ehrgott  v.  New  York, 
96  N.  Y.  264."  The  complaint  referred  to 
averred  that  the  plaintiff  had  suffered  great 
bodily  injury;  that  he  became,  and  still 
continued  to  be,  sick,  sore  and  disabled;  that 
he  was  obliged  to  spend  large  sums  in  at- 
tempting to  cure  himself,  and  was  prevented 
for  a  long  time  from  attending  to  his  busi- 
ness. The  court  in  Hoyt  v.  Metropolitan  St. 
R.  Go.  supra,  in  commenting  on  the  foregoing 
averments  in  the  case  of  Ehrgott  v.  New 
York,  supra,  said:  "These  allegations  are 
sufficient  to  authorise  proof  of  any  bodily  in- 
jury resulting  from  the  accident,  and  if  the 
defendant  desired  that  they  should  be  more 
definite,  it  could  have  moved  to  have  them 
made  more  specific,  or  for  a  bill  of  particu- 
lare."  In  Galveston,  etc.  R.  Co.  v.  Collins, 
31  Tex.  Civ.  App.  70,  71  S.  W.  660,  the  de- 
fendant assigned  as  error  the  refusal  of  the 
trial  court  to  charge^  the  jury  to  disregard 
the  plaintiff's  testimony  that  he  was  unable 
to  perform  family  duty,  because  the  testimony 
did  not  contribute  any  legal  basis  for  the 
estimation  of  damages,  and  because  the  plain- 
tiff did  not  show  that  such  diaability  was  the 
result  of  the  accident,  or  that  previously  he 
was  not  in  the  same  condition,  or  that  the 
toss  of  that  power  had  occasioned  any  mental 
pain  or  suffering.  The*  particular  allegation 
of  injury  in  the  complaint  does  not  appear. 
The  court  said:  "Plaintiff  testified  tiiat 
this  condition  was  the  effect  of  his  injuries. 
Dr.  Caffery  testified  that  such  injuries  as 
plaintiff's  impaired  thifi  capacity.  Appellant 
cites  nothing  which  holds  that  such  a  dis- 
ability may  not  be  considered  in  efltimating 
damages.  We  overrule  the  assignment."  In 
Postal  Telegraph-Cable  Co.  v.  Likes,  226  111. 
249,  80  N.  E.  186,  by  an  amendment  to  hia 
amended  declaration  the  plaintiff  alleged  that 
on  account  of  the  injuries  received  by  him 
he  was  rendered  impotent  for  the  rest  of  his 
natural  life.  He  testified  that  he  was  in  per* 
feet  health  up  to  the  time  he  was  injured. 
On  his  direct  examination  he  was  asked  bv  his 
counsel :  "Now,  Mr.  Likes,  how  have  you  been 
with  reference  to  your  virility  since  the  acci- 
dent?" He  replied,  "Almost  entirely  gone." 
The  court  said :  "The  evidence  showB  that  the 
plaintiff's  nervous  system  was  very  serioualy 
impaired  by  reason  of  the  injuries  received 
by  him;  that  he  has  temporary  periods  of  in- 
sanity and  has  suicidal  and  homicidal  ten* 
dencies,  and  that  it  will  eventually  be  neces- 
sary to  confine  him  in  an  asylum  for  tha 
inaane.  We  think  that  the  evidence  tended  to 


show  that  all  of  the  plaintiff's  disorders, 
including  loss  or  impairment  of  virility,  were 
the  result  of  the  injuries  received  by  him 
November  4,  1901.  There  was  tlierefore  no 
error  in  the  action  of  the  court  in  refusing 
to  strike  out  the  testimony  of  Likea  that 
his  virility  was  almost  entirely  gone." 

Somewhat  analogous  to  the  foregoing  eases 
are  a  number  of  decisions  in  actiona  insti- 
tuted by  women  for  damagea  for  personal 
injuries  resulting  inter  alia,  in  incapacity 
for  sexual  intercourse.  Thus,  in  Lake  Shore, 
etc.  R.  Co.  V.  Ward,  135  111.  611,  26  N.  E. 
620,  the  averment  was  that  the  plaintiff 
was  knocked  down  on  the  ground  and  thereby 
bruised,  hurt  and  wounded,  and  that  divers 
bones  of  her  body  were  broken,  and  that  she 
was  grievously  wounded  internally,  and  be- 
came siek,  sore,  lame  and  disordered,  and 
had  so  remained,  and  that  she  feared  greatly 
that  her  said  injuries  were  of  such  a  grievous 
nature  that  she  might  not  recover  therefrom 
for  a  long  time  and  possibly  not  during  the 
term  of  her  life.  The  pleading  waa  held  to  be 
broad  enough  to  include  injuries  to  the  in- 
ternal reproductive  organs  and  safiicient  to 
admit  evidence  tending  to  show  that  the  in- 
juries had  produced  permanent  sterility  or 
incapacity  to  perform  the  sexual  duties  in- 
cident to  the  marriage  state.  In  Dallas  v. 
Jones,  54  S.  W.  606  {reversed  on  other 
grounds  93  Tex.  88,  49  S.  W.  577,  58  S.  W. 
377),  evidence  to  the  effect  that,  as  a  result 
of  an  injury  to  the  spine  sustained  by  the 
plaintiff,  the  "violent  and  excessive  exertion 
connected  with  the  sexual  act  would  tiirow 
her  into  spaama"  was  held  to  be  admissible 
although  there  was  no  allegation  in  the 
plaintiff'c  petition  to  support  it,  but  there 
being  evidence  by  a  physician,  however,  to 
the  effect  that  the  condition  could  be  attribut- 
ed to  nothing  but  the  injury.  In  Gulf,  etc 
R.  Co.  V.  Pendery,  14  Tex.  Civ.  App.  60,  86 
S.  W.  793,  the  court  said:  "The  plaintiff 
.  .  .  without  objection  on  the  part  of  the 
defendant,  testified  as  follows:  'My  wife  ia  in 
such  a  condition  that  she  cannot  receive  the 
approaches  of  myself  as  her  husband  in  the 
generative  relation  without  pain,  and  always 
has  been  since  the  time  of  the  accident  to  the 
present  time.'  The  effect  of  this  testimony 
the  defendant  sought  to  avoid  by  submitting 
to  the  court  special  charges  .  .  .  the 
refusal  of  which  is  complained  of  in  the 
.  .  .  assignments  of  error.  These  charges 
were  to  the  effect  that  the  jury,  in  assessing 
the  plaintiff's  damage,  would  not  take  into 
consideration  any  evidence  of  mental  or  phys- 
ical pain  experienced  by  the  wife  during 
sexual  intercourse  with  her  husband.  It  is 
insiated  that  the  court  erred  in  refusing 
these  special  instructions,  upon  the  proposi- 
tion that  the  damages  thus  indicated  are  not 
the  necessary  eon  sequences  of  the  injury, 
and  should  not  have  been  submitted  to  the 
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jury  in  the  absence  of  special   allegations. 
The  plaUtiff's  petition  alleging  injury  ia  at 
follows:     'Wounding  and  bruising  plaintiff's 
said  wife  in  the  pit  of  her  stomach  and  in 
her  back,  then  and  there  causing  her  great 
pain  and  suffering,  and  serious  internal  and 
permanent  injuries,  and  causing  her  to  suffer 
in  both  body  and  mind,  and  then  and  there 
damaging    plaintiff    in    the    sum    of    fifteen 
thoudand  dollars/     The  testimony  of  physi- 
cians,   witnesses    for    the    plaintiff,    .    .    . 
is  to  the  effect  that  one  of  the  'serious  in- 
ternal and  permanent  injuries'  inflicted  upon 
the  plaintiff's  wife  was  the  displacement  or 
prolapsus  of  the  right  ovary,  and  that  as  a 
result  of  this  condition  of  the  ovary  sexual 
intercourse   would    be   very    painful    to   the 
woman.    It  thus  appears  that  the  testimony 
of  the  husband  which  the  defendant  thus  in- 
directly sought  to  exclude  from  the  consid- 
eration of  the  jury,   was  within   the   scope 
both  of  the  pleadings  and  of  the  evidence, 
which  tended,  as  we  have  shown,  to  indicate 
that  the  pain  testified  about  was  the  natural 
and  necessary  consequence  of  the  injury  in- 
flicted.   No  exception  was  taken  to  the  plead- 
ing on  account  of  its  general  character.     If 
the  defendant  had  desired  to  be  advised  of 
the  special  character  of  the  'serious  internal 
and  permanent  injuries'  complained  of,  we 
think  it  should  have  addressed  a  apecial  ejE- 
ception   to  the  petition   caHing  for   specific 
information  in  that  connection."    In  Southern 
Bell  Telephone  Co.  v.  Lynch,  96  Ga.  529,  20 
S.  E.  500,  the  plaintiff  wa«  permitted  to  testi- 
fy as  follows  over  the  defendant's  objection: 
"I  just  can't  sleep  with  him  and  be  with  him 
as  a  wife  should   be  with  her  husband.     I 
can't  stand  nothing  like  that."     The  court 
said:     ^'Although    the    declaration    did    not 
specilically  allege  any  injuries  to*  the  sexual 
organs  of  the  plaintiff,  there  was  no  error  in 
allowing  the  plaintiff  to  testify  to  such  in- 
juries, it  appearing  that  her  evidence  as  to 
the  same  was  admitted  solely  for  the  purpose 
of  throwing  light  on  the  general  nature  of 
her  injuries  and  her  pain  and  suffering,  and 
that  the  jury  was  instructed  not  to  consider 
the  same  for  any  other  purpose." 
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Favpeni    —    Reimbiirsameiit    of '  Town 
Fnmlaliliic  Aid  ^  Notloe. 

P.  S.  3668,  requiring  the  notice  given  by  a 
town  furnishing  aid  to  a  pauper  to  the  town 
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of  the  pauper's  last  residence  to  disclose  the 
condition  of  the  alleged  pauper,  refers  to  his 
pecuniary  or  finanaial  condition. 


Mere  informalities  in  the  notice  given  to 
the  town  of  a  pauper's  residence  by  a  town 
furnishing  assistance,  required  to  be  given 
before  commencement  of  an  action,  do  not 
vitiate  the  notice. 

Duty  to  F«miah  Aid  —  Notloo  to  Over- 
seer. 

Under  P.  §.  3666,  requiring  overseers  of 
the  poor  to  see  that  indigent  persons  are 
suitably  supported  and  relieved  at  the  charge 
of  the  town,  an  overseer  of  the  poor  must 
afford  such  relief  whenever  he  is  informed 
in  any  manner  that  relief  is  required. 


Relmburaeiaeat  of  Toi 

The  right  of  a  town  to  be  reimbursed  by 
another  town  for  expenditures  made  in  assist- 
ing paupers  chargeable  to  such  other  fjown 
must  necessarily  be  governed  by  arbitrary 
regulations. 

Same. 

The  notice  required  by  P.  8.  3668  (Acts 
1802,  No.  55),  providing  that  no  action  shall 
be  commenced  by  a  town  furnishing  assistance 
to  a  pauper  until  the  overseer  of  the  poor 
has  given  notice  of  the  pauper's  condition  to 
the  overseer  of  the  town  where  he  last  re- 
sided-for  three  years,  and  until  such  overseer 
has  neglected  to  provide  for  such  person  for 
60  days  after  such  notice,  hiust  be  m  writing 


The  fact  that  the  overseer  of  the  poor  of 
a  town  isought  to  be  charged  with  suppli'(^B 
furnishing  a  pauper,  upon  receiving  notice 
from  plaintiff  town,  visited  the  paupej^'s  fami- 
ly, and  ascertained  their  financial  condition, 
and  conferred  with  the  overseer  of  plaintiff 
town  as  to  their  condition,  would  not  pre- 
vent such  town  from  defending  an  action  by 
plaintiff  to  recover  for  assistance  furnished 
the  pauper  on  the  ground  of  the  insufRciency 
of  the  notice  given  pursuant  to  P.  8.  3668. 

8anae« 

The  fact  that,  after  notice  was  given  by 
plaintiff  town  to  defendant  town  of  the  fur- 
nishing of  supplies  to  a  pauper  from  defen'd- 
l^nt  town,  the  overseer  of  the  poor,  in 
refusing  to  pay  for  supplies,  placed  his  re- 
fusal upon  the  ground  that  he  did  not 
consider  such  person  a  paupet  would  not 
prevent  defendant  from  d<pf ending  an  action 
to  recover  for  such  supplies  on  the  ground 
of  the  insufficiency  of  the  notice  prescribe 
by  P.  6.  3668. 

Overseer  of  Poor  —  Powers. 

Since  the  function  of  relieving  the  poor  is 
pfoverntnental  in  its  nature,  the  over8e«»r  of 
the  poor  is  a  public  officer  rather  than  a 
general  agent  of  tlie  town,  and  henoe  can- 
not by  his  conduct  relieve  a  town  from  lia- 
bility lor  relief  of  the  poor  under  the  ordi- 
nary rules  as  to  waiver  of  rights  by  the 
conduct  of  an  agent. 


WJko  la  "Poor 

The  fact  that  a  person  owned  a  hnrAc  ^nd 
cow  did  not  conclusively  show  that  'he  was 
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not  a   "poor  person"   in   need   of  assistance 
from  a  town  within  the  pauper  laws. 
[See  note  at  end  of  this  case.] 

Exceptions  from  Washington  County  Court: 
Stanton,  Judge. 

Action  to  recover  money  expended  in  sup- 
port of  pauper.  Town  of  Waitsiield,  plaintiff, 
and  Town  of  Craftebury,  defendant.  Jud^ 
ment  for  defendant.  Plaintiff  alleges  excep- 
tions. The  facts  are  stated  in  the  opinion. 
Afiibmed. 

F.  L,  Laird  and  Burton  E.  Bailey  for  plain- 
tiff. 

Horace  F.  Graham  and  Benjamin  Gates 
for .  defendant. 

[407]  Haselton,  J. — ^This  is  assumpsit  un- 
der the  pauper  law  to  recover  for  money  ex- 
pended in  the  support  of  one  Jerry  I>oying 
and  his  family.  At  the  close  of  the  plaintiff's 
evidence  a  verdict  was  directed  for  the  defend- 
ant town.    The  plaintiff  excepted. 

[40B]  March  10,  1910,  the  overseer  of  the 
town  of  Waitsiield  sent  to  the  overseer  of  the 
town  of  Craftsbury  the  following  notice,  duly 
dated,  directed  and  signed:  "There  is  a  man 
in  our  town  by  the  name  of  Jerry  Doying. 
He  claims  to  have  a  residence  in  Craftsbury. 
His  wife  is  sick  and  he  has  called  on  us  for 
aid.  At  the  present  time  we  have  to  ftrmiiili 
a  physician,  keep  the  family  in  provisions 
and  also  a  woman  to  care  for  Mrs.  Doying. 
He  has  lived  in  this  town  nearly  three  years 
and  has  never  been  helped  by  the  town  until 
within  a  few  days.  Would  be  glad  to  hear 
from  you  in  regard  to  this  matter." 

The  first  question  is  as  to  the  sufficiency  of 
this  notice. 

The  notice,  to  be  given  within  thirty'  days 
from  the  time  of  the  application  to  a  town 
for  assistance,  and  before  suit  is  brought,  is 
required  to  disclose  the  condition  of  the 
alleged  pauper.  P.  S.  3668.  And  the  condi- 
tion referred  to  is  pecuniary  or  financial. 
Barnet  v.  Plainfield,  82  Vt.  263,  73  Atl.  57fl: 
Mt.  Holly  V.  Peru,  72  Vt.  68,  47  Atl.  103; 
Essex  V.  Jericho,  70  Vt.  104,  56  Atl.  493; 
Randolph  v.  Boxbury,  70  Vt.  175,  40  Atl.  49. 

In  this  notice  there  is  nothing  that  re- 
lates to  the  financial  condition  of  Doying, 
unless  it  is  the  statement  of  the  tilings 
the  plaintiff  has  to  do  for  him.  It  is 
argued  ia  substance  that  the  verb  "have**  im- 
ports obligation,  and  that  the  plaintiff  could 
have  been  under  no  obligation  to  assist  Doy- 
ing unless  he  was  poor  and  in  need  of  assist- 
ance. But  at  most  the  notice  states  merely 
the  overseer's  view  of  the  town's  obligation 
and  such  statement  is  not  enough.  It  is 
very  much  like  a  statement  that  a  town  has 
been  called  on  for  assistance  'Which  Is  Imma- 
terial and  insufficient  for  it  does  not  show 


the  need  of  assistance  but  only  some  one's 
view  of  it. 

Tliere  are  no  equities  between  towns  in 
such  matters,  but  by  an  arbitrary  rule  the 
statute  throws  the  burden  of  supporting  a 
poor  person  in  need  of  assistance  ultimately 
upon  the  town  in  which  such  person  last 
resided  for  three  full  years  supporting  him- 
self and  family  provided  the  required  notice 
is  given.  Mere  informalities  in  the  iiotice  do 
not  matter.  But  the  notice  in  question  is 
lacking  in  substance. 

The  law  is  solicitous  and  imperative  that 
poor  persons  in  any  town,  in  need  of  assis- 
taaec  ahall  be  relieved  by  such  town,  and  the 
duty  of  its  overseer  to  afford  relief  arises 
and  becomes  includible  whenever  he  receives 
information  however  conveyed  that  relief  is 
required.  P.  S.  3665;  Weston  v.  Walling- 
ford,  52  [4<»]  Vt.  630;  Walden  v.  Cabot.  25 
Vt.  522;  Springfield  v.  Chester,  68  Vt.  294. 
296,  35  Atl.  322. 

But  the  right  of  such  town  to  be  reim- 
bursed for  its  expenditures  by  some  othex 
town  must  necessarily  be  governed  by  arbi- 
trary regulations.  Morristown  v.  Hardwick, 
81  Vt.  31,  69  Alt.  152;  Craftsbury  v.  Greens- 
boro, 66  Vt.  585,  594,  29  Atl.  1024;  Worcester 
V.  East  Montpelier,  61  Vt..  139,  17  Atl.  842. 

The  plaintiff  claims  that  sufficient  notice 
was  given  the  defendant  verbally  if  not  in 
writing,  and  that  verbal  notice  is  juat  as 
valid  as  notice  in  writing. 

But  "notice"  within  the  meaning  of  the 
statute  in  question  means  written  notice  al- 
though the  word  "written"  is  not  used  in 
the  statute.  This  result  follows  from  the 
purposes  for  whicli  the  notice  is  required, 
and  its  official  character,  and  accords  with 
the  uniform  though  tacit  construction  of  the 
statute  since  the  requirement  of  notice.  Acts 
of  1S92,  No.  55;  P.  S.  3668;  South  Burling- 
ton V.  Cambridge.  77  Vt.  289,  293|  50  Atl. 
1013;  Essex  v.  Jericho,  76  Vt.  104,  56  Atl. 
498;  Mt.  Holly  v.  Peru,  72  Vt.  68,  47  Atl. 
108;  Randolph  v.  Roxbury,  70  Vt.  175,  40 
Atl.  49;  Barnet  v.  Plainfield,  82  Vt  263.  73 
Atl.  579. 

There  was  evidence  tending  to  show  that 
upon  receiving  the  notice  the  overseer  of 
Craftsbury  went  to  Waitsfield,  visited  the 
Doying  family,  ascertained  their  financial 
condition  and  conferred  with  the  overseer  of 
Waitsfield  in  respect  tc  such  condition.  But 
his  doings  in  that  respect  did  not  prevent 
the  town-  of .  €ra£t«bvry  fcoiq  defending  on 
the  ground  of  the  insufficiency  of  the  notice. 
His  conduct  amounted  at  .most  to  an  excess 
of  precaution,  and  did  not  subject  Craftsb\iry 
to  any  JIabilily  since  Waitsfield  lost  no  riiilit 
thereby.  Danville  v.  Hartford,  73  Vt.  300, 
.50  Atl.  108^. 

There  waa  a)ao  evidence  tending  to  aliow 
that   several    months   after    the   notice   was 
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gi^en  the  overseer  of  Craftsbury  in  refus- 
ing to  par  the  bills  presented  by  Wait-sftcld 
put  his  refusal  upon  the  ground  that  he  did 
not  consider  that  Doying  was  a  pauper  and 
not  upon  the  ground  of'  the  insufliciency  of 
the  notice  which  he  said  he  considered  all 
right.  But  the  statute  makes  the  giving 
of  the  required  notice  a  prerequisite  to  the 
bringing  of  ao  action  and  the  overseer  of  the 
poor  of  the  town  has  not  authority  to  waive 
.    any  of  the  town's  defences  to  an  action. 

[410]  The  function  of  relieving  the  poor 
is  properly  governffiental  in  its  character  and 
the  overseer  of  the  poor  is  not  a  general 
agent  of  the  town  but  is  rather  a  public  of- 
ficer.    Holloway  v.  Barton,  63  Vt.  300. 

f^  the  ordinary  principles  of  agency  and 
waiver  by  agents  do  not  apply.  An  overseer 
of  the  poor  cannot  by  his  conduct  relieve  one 
town  from  liability  and  charge  it  upon  an- 
other. Liability  must  rest  where  the  statute 
places  it.  Chelsea  v.  Washington,  48  Vt.  610,  . 
614. 

The  defendant  claims  as  matter  of  law 
tliat  Doying  was  not  a  poor  person  in  need 
of  assistance  within  the  meaning  of  the  law 
since  as  the  evidence  showed  he  had  a  horse 
and  a  cow.  But  this  fact  was  not  conclusive 
of  the  question.  Bipton  v.  Brandon,  80  Vt. 
234,  67  Atl.  641. 

The  language  of  this  Court  in  Londonderry 
V.  Acton,  3  Vt.  122;  Randolph  v.  Braintree, 
10  Vt.  442;  Ludlow  v.  Weathersfield,  18  Vt 
30,  which  today  seems  harsh  was  in  fact 
humane,  for  as  the  law  then  was  a  person 
who  could  be  deemed  a  pauper  was  liable  to 
be  warned  out  of  the  town  in  which  he  had 
long  lived  and  with  his  family  and  effects  be 
forcibly  removed  therefrom  perhaps  to  a 
town  in  which  he  had  never  lived.  Within 
the  meaning  of  such  a  law  the.  court  held 
that  a  man  was  not  a  pauper,  whatever  the 
circumstances  requiring  his  immediate  relief 
were,  if  be  had  any  property  by  the  sacrifice 
of  which  relief  could  be  obtained.  A  compre- 
hensive review  of  cases  upon  this  subject  in- 
cluding our  own  cases  above  cited  is  found 
in  a  note  to  the  Wisconsin  case  of  CofTecn  v. 
Preble,  142  Wis.  18?,  125  N.  W.  9o4,  27 
UR.A.(N.S.)  1079,  as  reported  in  20  Ann. 
Cas.  7.53. 

In  view  of  all  the  evidence  which  is  referred 
to  the  court  below  was  warranted  in  saying  as 
it  did  that  the  plaintiff's  evidence  tended  to 
show  that  Doying  was  a  poor  person  and  in 
need  of  assistance,  for  the  evidence  tended 
to  «how  that  Mr.  Doying  was  a  feeble  man 
who  got  his  living  by  the  Work  he  could  do 
with  his  horse  and  tliat  the  milk  of  the  cow 
was  necessary  to  the  sustenance  of  the  chil- 
dren. 

The  verdict  for  the  defendiint  town  was, 
however,  properly  directed  upon  the  grouhd 
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of  the  insufliciency  of  the  notice  to  it  given 
by  the  town  furnishing  the  assistance. 
Judgment  affirmed. 


NOTE. 

Who  is  Pavper  oi^  Poor  Person  witHIa 

Poor  Xtavrs. 

It  is  the  purpose  of  this  note  to  review  the 
recent  cases  discussing  who  is  a  pauper  or 
poor  person  within  poor  laws.  The  earlier 
cases  on  this  point  are  collected  in  the  note 
to  CofTeen  v.  Preble,  20  Ann.  Cas.  763. 

"The  term  'pauper*  has  a  distinct  and  well- 
defined  meaning  in  our  law.  It  is  used  to 
designate  those  persons  whose  support  im- 
poses a  burden  upon  the  public  treasury. 
One  may  be  ever  so  destitute  of  estate  or 
ability  to  earn  a  livelihood,  and  yet  not  be 
a  pauper.  He  may  be  cared  for  by  the  volun- 
tary action  of  friends  or  relatives.  The  duty 
to  care  for  him  may  by  law  be  cast  upon 
relatives.  He  becomes  a  member  of  the  pau- 
per class  only  when,  other  means  of  support 
failing,  he  becomes  a  public  charge.''  Weeks 
v.  Mansfield,  84  Conn.  544,  80  Atl.  784.  "The 
statute  says  ( Poor  Law,  §  2 ) :  *A  "poor 
person"  is  one  unable  to  maintain  himself.' 
It  is  common  knowledge  who  the  ordinary 
'poor  persons'  are.  lliey  are  those  without 
property,  without  habits  of  industry  or  thrift, 
improvident,  usually  physically  or  mentally 
deficient,  who  are  unable  through  efforts  of 
their  own  to  gain  a  livelihood.  They  are  con- 
stantly seeking,  and  generally  receive  at  some- 
what regular  intervals,  public  charity  or  as- 
sistance; they  have  a  practically  constant 
status  as  'poor  persons;'  they  are  not  able 
to  maintain  themselves  for  any  long  period  of 
tim^  under  even  ordinary  conditions."  Tomp- 
kins County  V.  Ontario  County,  92  Misc.  272, 
156  N.  Y.  S.  335. 

In  Beaver  Tp.  v.  Centre  Tp.  23  Pa.  Dist. 
123,  it  was  held  that  a  man  slxtv-three  vears 

/  •  ft 

old.  Weak-minded,  unable  to  work  and  eai^ 
a  livelihood,  and  destitute,  was  a  pauper. 

In  Amazeen  v.  Newcastle,  76  N.  H.  250, 
81  Atl.  1079,  it  was  said  that  an  application 
to  a  town  to  take  the  applicant's  property  and 
furnish  him  with  support  "was  practically 
an  application  for  aid  as  a  poor  person." 

In  Clark  v.  Walten,  137  Ga.  277,  73  S.  E. 
392;  it  was  said:  "One  having  a  parent  or 
child  able!  to  support  him  is  hot  under  our 
law    .    .  ' .    a  'pauper.'  *' 

A  person  smitten  by  sudden  illness  or 
calamity  and  without  property  is  a  pauper. 
Tompkins  County  v.  Ontario  County,  156 
N.  Y.  S.  338,  Wherein  it  was  said:  "It  is 
common  knowledge  who  the  ordinary  'poor 
persons'  are;  They  are  those  without  proper- 
ty,' without  habits  of  industry  or  thrift,  im- 
provident, usually  physically  or 'mentally  de- 
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ficient,  who  are  unable  through  efforts  of 
their  own  to  gain  a  livelihood.  There  are 
}et  others  who  from  illness  or  misfortune, 
or  from  some  unusual  condition,  are  unable 
temporarily  to  maintain  themselves.  To  this 
latter  class  the  man  Coakley  apparently  be- 
longed. Under  ordinary  circumstances  he 
was  industrious,  and,  while  not  accumulating 
property,  had  been  able  to  maintain  himself 
all  his  lifetime  until  overtaken  by  illness  in 
April,  1914.  Without  a  home,  and  without 
friends  who  woul(}  have  given  him  th^  care 
that  a  person  would  ordinarily  receive, under 
such  circumstances,  and  being  among  stran- 
gers, he  was  of  necessity  assisted  by  the  pub- 
lic authorities.  In  two  weeks*  time  he  was 
apparently  again  supportiixg  himself  by  his 
own  industry,  and  contihued  to  do  so  for 
several  months.  During  this  time  he  rer 
ceived  no  aid  from  the  poor  authorities.  Was 
he  from  the  middle  of  April  until  the  ejsrly 
part  of  November  a  'poor  person'  within  the 
definition  of  the  statute?  When  he  lef]t  On- 
tario county  with  money  for  Auburn,  and 
went  from  there,  still  with  money,  to  Groton, 
was  he  a  'poor  person'  straying  from  one 
county  into  another?  I  think  not.  It  seems 
to  me  that  with  poor  persons  of  this  class  the 
'taint'  does  not  cling  to  them  after  Uiq  ac- 
quirement of  property,  accumulated  either 
by  industry,  or  by  gift  or  devise.  It  seems 
to  me  that,  when  one  who  has  received  public 
aid  under  circumstances  out  of  the  ordinary 
becomes  able  by  his  own  industry  for  a  con- 
siderable period  of  time  to  maintain  himself, 
he  ceases  to  be  a  'poor  person.'  There  must 
be  some  cause  besides  the  mere  lapse  of  time 
which  removes  an  Sible-bodied,  industrious  man 
from  the  class  of  'poor  person.'  If  Coakley 
desired  to  go  to  a  new  locality  to  seek  em- 
ployment, in  a  shop  during  the  winter i  rather 
than  remain  working  on  a  farm  or  with  a 
hay  press,  he  had  the  same  right  to  ohange 
his  residence  as  any  other  industrious,  self- 
sustaining  citisen.  I  conclnde,  therefore,  that 
when  Coakley  came  into  the  town  of  Groton 
in  November,  1914»  having  then  been  em- 
ployed and  self-sustaining  for  several  months 
and  arriving  there  with  a  ticket  paid  for 
by  himself,  and  with  some  money,  and  with 
prospects  of  employment  where  he  had  there- 
tofore been  employed,  he  was  not  a  'poor  per- 
son,' and  that  he  became  so  only  when  he 
was  again  overtaken  by  misfortune  and  be- 
came ilU  and  that  then  the  same  duty  de- 
volved upon  Tompkins  county  to  care  for  him 
in  this  emergency  as  had  devolved  upon  the 
county  of  Ontario  on  the  occasion  of  his  pre- 
vious misfortune  in  April.  He  was  entitled 
under  section  42  of  the  Poor  Law  to  be  sup- 
ported by  Tompkins  county,  where  he  then 
was;  he  not  having  a  settlement  in  any  city 
or  town,  and  not  being  a  'poor  person'  stray- 
ing  from  one  county  to  another," 


In  Maine  the  statute  expressly  provides 
that  '^rsons  who  become  needy  and  are  as- 
sisted with  necessary  food,  medicine,  etc. 
while  in  quarantine  on  account  of  a  con- 
tagious disease,  shall  not  'be  considered  a 
pauper.'"  Lesieur  v.  Rumford,  113  Me.  317, 
93  Atl.  838. 

In  Clark  v.  Walton,  137  Ga.  277,  73  S.  £. 
392,  it  was  held  that  an  "indigent  pensioner" 
was  not  a  pauper  within  a  constitutional 
provision  authorising  the  General  Assembly 
to  delegate  to  the  county  authorities  the  right 
to  levy  a  tax  "to  support  paupers."  Xhe 
court  said:  "The  mer^  fact  of  a  Confederate 
soldier  being  rightfully  on  the  roll  of  in- 
digent pensioners  would  not  of  itself  place 
him  among  the  county  poor  entitled  to  sup- 
port as  a  pauper.  This  is  more  clearly  shown 
by  a  consideration  of  the  provisions,  of  an- 
other section  of.  the  Code  relating  to  paupers 
who  are  chargeable  to  the  county,  under  the 
provisions  of  which  parent  and  children  are 
bound  to  support  each  other;  and  if  a  person 
had  a  parent  or  a  child  who  was  able  to  sup- 
port him,  he  was  not  chargeable  to  the  county. 
.  .  .  But  it  could  not  be  contended  that  a 
Confederate  soldier  who,  from  age  and  pover- 
ty, or  infirmity  and  poverty,  or  blindness  and 
poverty,  is  unable  to  provide  a  living  for 
himself  would  not  be  entitled  to  a  place  on 
the  roll  of  indigent  pensioners,  although  he 
had  a  parent  or  child  able  and  willing  to 
support  him." 

It  seems  that  a  presumption  arises  in  favor 
of  the  decision  of  poor  officers  as  to  the  neces- 
sity for  extending  aid  to  a  person  in  need. 
Bishop  V.  Hermon,  111  Me.  58,  88  Atl.  80; 
See  also  Case  v.  Davis  County,  160  la.  552, 
129  N.  W.  804;  Matter  of  Chamberlain,  73 
Misc.  256,  132  N.  Y.  S.  681.  In  the  case  last 
cited,  the  court  in  discussing  the  presumption 
attending  the  action  of  an  overseer  of  the 
poor  in  rendering  assistance  said:  "In  giv- 
ing relief  to  the  above  poor  persons,  the  over- 
seer of  the  poor  of  the  town  of  Springfield 
evidently  used  his  judgment  and  discretion. 
This  being  so,  and  he  having  rendered  as- 
sistance, a  presumption  arises  that  such 
overseer  investigated  the  circumstances  of 
these  poor  persons  and  determined  that  they 
were  entitled  to  relief  as  poor  persons.  If 
they  were  not  such  poor  persons  as  defined 
by  statute,  this  would  make  them  so.  .  .  . 
The  question  of  the  propriety  of  giving  relief 
is  confined  to  the  discretion  of  the  poor  au- 
thorities; and,  if  they  grant  the  relief  asked, 
it  is  presun^  that  they  have  made  such  in- 
vestigation as  they  deemed  necessary  and 
Mve  determined  the  right  of  the  party  ex- 
amined to  such  relief.  While  it  is  possible 
this  presumption  may  have  been  overeome 
bj  evidence  tntrodueed  in  behalf  of  the  town 
of  Boseboem,  no  such  evidence  appears  in  tlie 
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facts  as  aubmitted;  and  this  presumption 
must,  therefore,  stand  in  favor  of  the  town 
of  Springfield." 


PEOPI.E  EX  REL.  AGNEW 

V. 

GRAHAM  ET  AIi. 


niinoia  Supreme  Court^April  22,  1915. 


267  m.  420;  lOS  N.  E.  699, 


Ele«tloBa  '^  EleettooL  JHatrleta  in  Mm- 
nielpalitj. 

Cities  and  Villages  Act,  art.  4,  §  3  ( Hurd's 
Kev.  St.  1913,  c.  24,  §  50),  declares  that  all 
persons  entitled  to  vote  at  any  general  elec- 
tion for  state  officers  within  any  city  or  vil- 
lage, having  resided  therein  30  days,  may 
vote  at  any  election  for  city  or  village  officers. 
Section  4  (section  51)  authorizes  the  counsel 
to  divide  the  city  into  wards  and  provides 
for  the  election  of  one  alderman  from  each 
ward.  Section  9  (section  56)  requires  the 
council  to  designate  the  place  in  which  elec- 
tions shall  be  held,  while  section  10  (section 
57)  provides  that  the  manner  of  conducting 
elections  and  voting  thereat  shall  be  the 
same  as  in  case  of  the  election  of  county 
officers.  Const,  art.  7,  §  1,  declares  that 
every  person  having  resided  within  the  state 
one  year,  in  the  county  90  days,  and  in  the 
election  district  30  days  shall  be  entitled  to 
vote,  while  General  Election  Law,  §  65 
(Kurd's  Rev.  St.  1913,  c.  46),  follows  the 
wording  of  the  Constitution.  It  is  held  that, 
as  the  words  "precinct*'  and  ^'district'^  are 
frequently  used  interchangeably,  ward  lines 
must  be  considered  in  forming  election  dis- 
tricts within  a  city,  for  otherwise  it  would 
be  impossible  to  elect  aldermen. 

Eleetton  at  %inuX%  FolUnc  Pl«oe  —  V»- 
Udlty. 

By  ordinance  it  was  provided  that  the  bal- 
lot box  for  elections  in  a  city  divided  into 
three  wards  should  contain  three  compart- 
ments, one  for  each  ward,  and  that  the  bal- 
lots of  the  voters  of  the  several  wards  should 
be  deposited  in  the  proper  compartment.  The 
whole  city  was  treated  as  one  precinct,  the 
only  voting  place  being  within  the  Third 
ward,  but  only  across  the  street  from  the 
other  two  wards.  It  is  ^eld,  that  as  the 
statutes  and  constitution,  while  contemplat- 
ing the  ward  lines  should  be  taken  into  con- 
sideration in  fixing  the  boundaries  of  the 
election  precincts,  did  not  expressly  provide 
that  voters  must  cast  their  ballot  in  the 
ward  or  precinct  in  which  they  resided,  they 
will  be  construed  as  directory  instead  of 
mandatory  or  essential,  and  hence  the  elec- 
tion is  not  void  where  it  did  not  appear  that 
any  voters  were  prevented  from  exercising 
their  rights. 

[See  note  at  end  of  this  case.] 


Statntea  —  IHreotory  b«  Mandatory. 

In  determining  whether  statutes  are  man- 
datory or  directory  the  legislative  intent  gov- 
erns. 

Eleotiona  —  Aets  of  ]>o  Faoto  Judges* 

Where  election  judges  were  good  de  facto 
officers,  the  result  is  not  invalidated  because 
they  were  not  all  residents  of  the  precinct 
where  the  ballots  were  cast. 

Error  to  Appellate  Court,  Second  District. 

Quo  warranto  proceeding.  Charles  Agnew, 
relator,  and  Edward  Graham,  et  al.,  respond- 
ents. Judgment  for  respondents  in  Circuit 
Court,  La  Salle  County:  Davis,  Judge. 
Judgment  affirmed  by  Appellate  Court,  de- 
lator brings  error.  The  facts  are  stated  in 
the  opinion.    Afkibmed. 

L.  B.  Olmsteady  Butters  d  Clark  and  George 
8.  Wiley  for  plaintiff  in  error. 

Faiasler,  Fulton  d  Roberta  and  Broiene  d 
Wiley  for  defendants  in  error. 

[427]  Cabtes,  J. — ^This  proceeding  was 
commenced  in  the  circuit  court  of  LaSalle 
county  October  4,  1912,  by  the  State's  at- 
torney filing  with  leave  of  court,  in  the  name 
of  the  People,  on  the  relation  of  Charles  Ag- 
new, an  information  against  Edward  Graham, 
F.  E.  Blakeslee  and  P.  J.  Cruise,  requiring 
them  to  show  by  what  warrant  they  respec- 
tively exercised  the  offices  of  mayor  of  Earl- 
ville  and  aldermen  of  said  city  and  the  of^ 
fioes  of  president  and  secretary  and  member 
of  the  board  of  local  improvements  Of  said 
city,  which  offices,  the  information  alleged, 
they  had  and  still  usurped^  Bespondents  set 
up,  by  plea,  their  title  to  their  respective 
offices.  A  demurrer  thereto  having  been  over- 
ruled, plaintiff  in  error  elected  to  abide  there- 
by and  judgment  was  entered  in  favor  of  re- 
spondents. A  writ  of  error  was  sued  out 
from  the  Appellate  0>urt  for  the  Second  Dis- 
trict, and  that  court  affirmed  the  judgment. 
The  (iase  has  been  brought  to  this  court  by 
petition  for  certiorari. 

From  the  petition  and  plea  it  appears  that 
the  city  of  Earlville  was  organized  under 
the  general  City  and  Village  act  on  February 
5,  1887,  and  about  two  montha  thereafter, 
by  ordinance,  it  was  divided*  into  three  warda, 
the  boundaries  <rf  which  it  is  unnecessary  to 
state  here.  The  same  day  an  ordinance  was 
passed  providing  that  the  city  council  should 
appoint  three  judges  of  election,  one  from 
each  of  the  three  wards,  and  one  or  more 
clerks,  who  should  conduct  all  the  city  el^ 
tions  until  their  successors  were  selected; 
that  the  elections  in  said  city  should  be  held 
at  a  place  therein  to  be  designated  by  the 
city  council  in  a  notice  published  by  the  city 
clerk  twenty  days  before  the  election;  [428^ 
that  a  ballot-box  should  be  prepared  with 
three    apartments,    lettered    ''First    Ward," 
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"Second  Ward"  and  Third  Ward,"  respective- 
ly, and  that  the  ballot  of  each  voter  should  be 
deposited  in  the  apartment  designated  for  the 
ward  in  which  he  resided,  otherwise  such  bal* 
lot  should  not  be  counted  for  alderman.  It 
further  appears  that  the  said  last  mentioned 
ordinance  remained  in  full  force  from  1887  to 
the  time  of  the  hearing  of  this  cause  and  had 
never  been  repealed  or  amended,  and  that  said 
city  of  Earlville  had  conducted  and  held  all 
elections  from  and  after  its  organization  in 
conformity  with  said  ordinance.  From  the 
plea  it  further  appears  that  in  the  spring  of 
1911  a  primary,  and  thereafter  an  election, 
were  duly  called,  due  notice  thereof  given 
and  the  same  duly  held,  and  that  the  respond- 
ents became  candidates  for  the  respective  of- 
fices and  all  necessary  steps  were  taken  to 
place  their  names  on  tlie  primary  ballot  and 
on  the  official  ballot  in  the  election;  and  they 
were  fully  qualified  in  every  respect  to  be 
candidates  and  to  hold  the  said  offices,  and 
that  they  were  each  duly  nominated  and 
elected,  Graham  for  mayor  and  Cruise  and 
Blakeslee  for  aldermen  of  the  first  and  second 
wards,  respectively,  and  that  the  election  was 
held  according  to  law  and  the  relums  can- 
vassed and  declared,  and  they  duly  qualified 
and  entered  upon  said  offices,  and  thereby, 
under  the  law,  became  members  of  the  board 
of  local  improvements  and  were  at  the  time 
of  filing  said  plea  occupying  said  offices ;  tliat 
said  primary  and  said  election  of  1911  were 
held  at  the  city  hall  in  the  city  of  Earlville, 
which  was  the  place  designated  by  tlie  city 
council  and  had  l^een  the  place  of  holding 
elections  in  said  city  for  twenty  years  last 
past;  that  the  ballot-box  contained  three 
compartments,  and  that  all  those  voting  at 
the  election  >  were  legally  qualified  voters  in 
the  ward  designated  on  the  compartment  in 
which  their  ballots  were  deposited  and  that 
each  judge  of  election  possessed  the  qualifica- 
tions required  by  law.  Tlie  plea  further  al- 
leged *'that  there  was  a  large  vote  cast  at 
said  election  and  a  fair  expression  [429]  of 
the  will  of  the  voters  of<  said  city;  that  no 
one  entitled  to  vote  was  deprived  of  his  right 
to  do  so  by  reason  of  the  polling  place  being 
situated  as  aforesaid,  and  that  the  said  elec- 
tion was  conducted  in  all  respects  in  the  same 
manner  as' has  been  the  custom  and  practice 
in  said  city  lor  more  than  twenty  years  and 
as  provided  for  by  the  general  ordinances  of 
said  city ;  that  said  city  hall  is  centrally  and 
conveniently  located  for  holding  such  elec- 
tions," ete.  It  further  appears  from  the 
plea  that  the  city  hall  was  located  not  moire 
than  sixty  feet  distant  from  the  boundary 
lines  of  both  the  first  and  second  wards  of 
said  city,  being  located  in  the  southeast  cor- 
ner of  the:  third  ward,  directly  north  of 
Witithrop  street,  the  northern  boundary  of 
the  first  ward,  and  directly  weat  of  Ottawa 


street,  the  western  boundary  of  the  second 
ward. 

The  first  question  necessary  to  be  consid- 
ered  is  whether  the  ward  lines  must  be  taken 
into  consideration  in  fixing  the  boundaries  of 
the  precinct  or  voting  district.  The  words 
"precinct"  and  "district"  are  frequently  used 
interchangeably  and  with  the  same  meaning 
in  the  various  statutes  of  tins  State.  (Peo- 
ple V.  Markiewicz,  225  111.  563,  80  N.  E.  256.) 
Section  3  of  article  4  of  the  Cities  and  Vil- 
lages act  provides  that  "all  persons  entitled 
to  vote  at  any  general  election  for  State  of- 
ficers within  any  city  or  village,  having  re- 
sided therein  thirty  days  next  preceding 
thereto,  may  vote  at  any  election  for  city  or 
village  officers."  (Ilurd's  Stat.  1913,  p.  268.) 
If  this  were  the  only  provision  of  the  law 
afTecting  residence  and  election  districts  there 
would  be  no  question,  as  contended  by  counsel 
for  defendants  in  error,  that  a  city,  even 
though  divided  into  wards,  could  be  consid- 
ered as  one  election  district.  Section  4.  hoAv- 
ever,  of  said  article  4  of  the  Cities  and  Vil- 
lages act,  provides,  among  other  things,  that 
the  city  council  may  divide  the  city  into 
wards,  and  that  one  alderman  shall  annually 
be  elected  from  each  ward.  Section  9  pro- 
vides that  the  city  council  shall  designate 
the  place  or  places  in  which  the  [430]  election 
should  be  held  and  appoint  the  judges  and 
clerks,  and  cause  notices  to  be  printed  and 
posted  as  to  the  time  and  place  of  election 
twenty  days  before  such  election.  Section 
10  provides  that  the  manner  of  conducting 
elections  and  voting  at  elections  held  under 
this  act  and  contesting  the  same  shall  be 
"the  same,  as  nearly  as  may  be,  as  in  the 
case  of  the  election  of  county  officers,  under 
the  general  laws  oi  this  State."  Section  1  of 
article  7  of  the  constitution  of  1870  provides 
that  "every  person  having  resided  in  this 
State  one  year,  in  the  county  ninety  days,  and 
in  the  election  district  thirty  days  next  pre- 
ceding any  election  therein,  .  .  .  shall 
be  entitled  to  vote  at  such  election.**  Section 
65  of  the  general  Election  law  follows  this 
wording  of  the  constitution  as  to  the  resi- 
dence of  the  voter  in  State,  county  and  elec- 
tion district     (Hurd's  State.  1913,  p.  1055.) 

This  court  had  under  consideration  a  some- 
what similar  question  in  Welsh  v.  Shumway, 
232  111.  54,  83  N.  £.  549,  and  held  that  for 
city  elections  the  citj'  council,  and  not  the 
county  board,  should  establish  the  boundaries 
of  the  election  precincts  or  districts,  as  well 
as  name  the  polling  places  and  the  judges  and 
clerks,  of  election,  but  that  in  such  cities,  for 
city  elections,  (p.  67),  ''the  ward  lines  must 
necessarily  be  considered  in  formhig  election 
districts."  As  a  practical  matter  in  carrying 
on  and  conducting  a  city  election  where  the 
city  is  divided  into  wards,  we  do  not  see  how 
it  can  be  reasonably  argued  that  the  ward 
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lines  ean  be  ignored  ill  forming  and  fixing 
the  boundaries  of  election  districts  or  pre* 
cincts,  otherwise  it  would  be  impossible  to 
elect  the  aldermen.  That  this  must  be  so  is 
conceded  by  counsel  for  defendants  in  error, 
but  they  argued  that  under  the  holding  of 
this  court  in  People  v.  Markiewicz,  supra,  the 
city  may  be  considered  one  election  precinct 
with  a  separate  polling  place  in  each  ward, 
it  being  licid  in  the  ease  just  referred  to  that 
for  the  purpose  of  town  elections  the  entire 
town  was  considered  as  one  voting  precinct 
as  respecting  the  qualifications  of  the  [431] 
voters  although  there  might  be  several  poll* 
ing  places  in  the  town.  The  wording  of  the 
{statutes  as  to  the  conduct  of  town  elections 
is,  as  will  be  seen  from  the  two  cases  already 
cited,  very  different  from  the  wording  of  the 
statutes  on  city  elections.  Tlie  reasoning  of 
the  ease  last  referred  to  as  to  the  conduct  of 
township  elections  does  not  apply  to  the  fixing 
of  boundaries  of  election  districts  for  city 
elections  and  the  manner  of  conducting  such 
elections.  We  see  no  reason  to  change  the 
liolding  in  Welsh  v.  Shumway,  supra,  that 
under  the  law  in  this  State  the  ward  lines 
must  not  be  crossed  in  forming  the  boundary 
lines  of  an  election  district  though  such  ward 
may  be  divided  into  several  election  districts 
or  precincts,  in  which  case  the  voter  must 
have  resided  in  the  precinct  thirty  days  be- 
fore the  election,  in  conformity  with  the  con- 
stitution and  as  required  by  said  section  65 
of  the  general  Election  law. 

The  principal  contention  in  the  briefs  is 
whether  the  voters  of  the  first  and  second 
wards  could  legally  cast  their  ballots  outside 
of  the  boundaries  of  the  respective  wards  in 
which  they  resided.  This  precise  question 
has  never  been  considered  or  decided  in  this 
State  although  general  statements  have  been 
made  in  various  decisions  which  have  more 
or  less  bearing  thereon.  In  several  other 
jurisdictions  the  question  has  been  decided, 
but  those  decisions  cannot  be  controlling  here, 
except  in  so  far  as  the  reasoning  in  those 
cases  is  in  accord  with  the  general  principles 
of  our  constitution  and  statutes  as  construed 
by  this  court.  A  brief  review  of  these  prin- 
ciples as  set  out  In  some  of  the  numerous 
decisions  in  this  State  bearing  on  election 
matters  will  assist  in  reaching  a  correct  con- 
clusion on  the  question  now  before  us. 

In  People  v.  Kilduff,  15  III.  493,  60  Am. 
Dec.  760,  the  court  held  that  the  legality 
of  an  election  did  not  depend  upon  the  decla- 
ration of  the  board  of  elections,  as  required 
by  law;  that  the  authority,  rights  and  pow- 
ers of  elected  officers  were  derived  from  the 
election  and  not  from  the  returns. 

[432]  In  Piatt  v.  People,  20  III.  54,  where 
the  law  required  that  the  polls  should  be 
closed  at  five  o'clock  and  they  were  kept 
open  after  that  hour,  it  wms  held  that  the 


election  would  not  be  declared  void  on  that 
ground  unless  it  was  made  to  appear  that 
votes  were  cast  after  that  hour  which  would 
change  the  result;  that  a 'mere  irr^^larity 
in  conducting  an  election  which  deprived  no 
legal  voter  of  his  rights  and  did  not  change 
the  result  "never  has  been  held  to  invalidate 
an  election.'' 

In  People  v.  Hilllard,  29  111.  4ia,  it  ap- 
peared that  the  judges  of  election  were  not 
properly  sworn.  The  canvassing  board  on 
that  account  refused  to  canvass  the  returns. 
This  court  held  that  it  was  the  plain  duty 
of  the  board  to  do  so,  and  said  (p.  425): 
"The  question  in  all  sudi  cases  sliould  be, 
whom  did  a  majority. of  the  qualified  voters 
elect?  ...  A  literal  compliance  with 
prescribed  forms  is  not  required  in  any.  case 
if  the  spirit  of  the  law  is  not  violated." 

In  People  v.  Logan  County,  63  111.  374,  it 
was  held  that  the  carelessness  or  fraud  of 
the  judges  in  not  using  the  registry  list  as 
required  by  law  could  not  be  held  to  deprive 
the  electors  of  the  privileges  reserved  to  them 
by  the  constitution  and  did  not  invalidate 
the  election. 

In  Du  Page  County  v.  People,  65  III.  360, 
where  the  law  stated  positively  that  an  ad- 
journment or  recess  should  not  be  taken  at 
the  noon  hour  by  the  judges  and  clerks  of 
election,  the  court  held  that  where  such  an 
adjournment  was  taken  and  no  fraud  or 
injury  was  shown  on  that  account  it  was  no 
ground  for  rejecting  the  entire  poll  of  the 
township. 

In  People  v.  Waite,  70  111.  25,  an  election 
for  school  trustees  was  held  at  a  place  not 
designated  in  the  notices.  The  relator,  who 
sought  to  avoid  the  election  for  that  reason, 
had  participated  therein  by  voting  and  run- 
ning as  a  candidate,  and  it  was  held  that 
sound  public  policy  forbade  him  from  having 
the  election  of  his  opponent  declared  void 
on  that  ground. 

[433]  In  CleUnd  v.  Porter,  74  111.  76,  24 
Am.  Rep.  273,  the  court  held  that  if  an  elec- 
tion  had  in  other  respects  been  fairly  and 
properly  conducted  it  would  not  be  declared 
invalid  because  the  judges  closed  the  polls  an 
hour  before  the  time  prescribed  by  law^  when 
it  did  not  appear  that  an^. voter  offered  to 
vote  after  the  polls  were  closed  or  was  there- 
by prevented  from  voting. 

In  Dale  v.  Irwin,  78  III.  170,  at  an  election 
held  in  Alton  it  was  ordered  that  one  of  the 
polling  places  should  be  at  Fuch's  store. 
On  the  date  of  the  election  the  proprietor 
of  that  store  forbade  the  judges  and  clerks 
to  use  it.  They  therefore  repaired  to  a  barber 
shop  on  the  same  side  of  the  street  and  not 
more  than  Mtf  or  one  hundred  feet  away, 
where  the  polls  were  opened,  and  the  election 
proceeded  at  this  latter  place  without  bin* 
drance,  all  the  voters  knowing  where  the  polls 
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were  open,  as  the  place  was  readily  seen 
from  Fuch's  store.  This  change  by  the  judges 
was  held  not  to  invalidate  the  election. 

In  Chicago  v.  People,  80  111.  406,  where, 
after  notice  of  election  was  given  stating  the 
places  of  holding  an  election  to  incorporate 
under  the  Cities  and  Villages  act,  a  change 
was  made  necessary  in  several  of  the  wards 
because  the  rooms  in  question  could  not  be 
procured,  and  a  resolution  thereafter  was 
passed  by  the  council  changing  the  places 
and  publishing  notice  of  such  changes  and 
the  location  of  the  new  places  before  the  elec- 
tion, it  was  held  that  such  changes  would  not 
invalidate  the  election,  the  court  saying  (p. 
505) :  ''The  place  of  holding  an  election 
would  seem  to  be  one  df  the  least  important 
of  the  things  pertaining  to  the  notice,  espe* 
cially  when  the  place  is  not  to  be  fixed  by 
the  notice  but  is  fixed  by  public  authority, 
as  in  this  case,  by  the  legislative  body  of 
the  city.  ...  It  would  not  seem  to  sub- 
serve any  important  end  that  the  voter  should 
have  previous  notice,  for  any  length  of  time, 
of  the  place  of  holding  the  election."  This 
was  held  not  to  invalidate  the  election,  even 
though  notice  of  the  time  [484}  and  place 
of  election  was  required  by  law  to  be  given 
thirty  days  before  and  the  change  was  with- 
in the  thirty  days. 

In  Hodge  v.  Linn,  100  111.  397,  it  was  held 
that  the  failure  to  number  the  ballots  cast  at 
the  election,  as  the  law  then  required,  and 
to  count  the  votes  in  the  manner  required  by 
statute  and  to  string  the  ballots  on  thread  or 
wire  in  the  order  of  their  reading,  did  not 
invalidate  the  election,  where  nothing  ap- 
peared to  show  an  injurious  effect  or  that 
the  votes  were  not  truly  counted. 

In  Simons  v.  People,  110  111.  617,  0  X.  E. 
220,  a  certain  town  was  divided  into  two 
voting  districts  by  the  county  board,  as  re- 
quired by  law  for  general  elections,  with  a 
voting  place  in  each.  The  trustees  of  schools 
fixed  only  one  polling  place  in  such  town  for 
a  school  election.  In  the  election  notice  one 
polling  place  was  described  as  at  Kuhn's  Hall, 
while  the  proper  authorities  had  established 
a  polling  place  at  Kuhn's  real  estate  office 
on  election  day  and  the  last  named  place  waA 
used.  The  buildings  were  not  more  than 
two  hundred  feet  apart,  in  plain  sight,  with 
an  open  space  between  them.  The  evidence 
showed  that  no  one  Was  prevented  from  vot- 
ing hy  not  knowing  where  the  voting  place 
was  or  on  account  of  the  place  at  which  the 
votes  were  taken,  and  the  election  was  held 
legal. 

In  Behrensmeyer  v.  Kreitz,  135  111.  5dl, 
26  N.  E,  704,  thie  election  officers,  after  the 
dose  of  the  polls  in  a  certain  'precinct,  took 
the  ballots  to  a  room  up*stairs  instead  of 
counting  them,  as  the  statute  required,  whene 
the  election  was  held.     This  change,  as  the 


evidence  disclosed,  was  aot  from  any  wrong- 
ful intent  and  did  not  deprive  any  legal  vot- 
er of  his  right  to  vote  or  change  the  result 
of  the  election. 

In  Acker  man  v.  Haenck,  147  III.  514,  35 
N.  £.  381,  the  judges  failed  to  make  the 
proclamation  thirty  minutes  before  the  polls 
closed  and  after  the  ballots  were  counted 
they  were  not  delivered  to  the  township  treas- 
urer, as  the  law  required,  and  there  were 
other  irregularities  of  a  similar  character. 
The  record  did  not  show  that  the  election 
officials  were  [435]  actuated  by  improper  mo- 
tives or  that  the  failure  to  follow  the  law 
changed  the  result,  and  the  election  was  held 
legal. 

In  People  v.  Brown,  189  111.  619,  60  X.  £. 
46,  the  court  decided  that  an  election  for 
school  trustees  held  at  the  time  of  the  regu- 
lar election  for  town  officers  at  the  town 
meeting  was  not  void  because  it  did  not 
appear  that  the  place  where  the  election 
was  held  had  been  designated,  as  the  statute 
required,  by  the  electors  at  their  annual 
meeting.  For  at  least  fifteen  years  prior  to 
1895  the  annual  town  meetings  and  elections 
were  held  in  that  township  at  a  truck-houae 
in  the  village  of  Roseville  and  seem  to  have 
been  properly  called  under  the  statute.  Tlie 
truck -house  became  unfit  for  further  use  and 
the  election  of  1896  was  held  in  the  opera 
house,  located  on  the  same  lot,  in  plain  sight 
and  within  one  himdred  feet  of  the  truck- 
house.  No  action  was  taken  by  the  proper 
authorities  as  to  changing  from  the  truck- 
house  to  the  opera  house,  but  tlie  elections 
had  been  held  at  tlie  latter  place  for  several 
years  before  the  question  was  raised  as  to 
the  legality. 

In  Choibser  v.  York,  211  111.  66,  71  N.  E. 
540,  the  testimony  showed  that  on  the  morn- 
ing  of  the  election  none  of  the  regularly  ap- 
pointed judges  appeared  and  other  persons 
took  their  places  without  having  been  proper- 
ly selected;  that  the  polling  place  was 
established  in  a  room  in  the  court  house  not 
openiag,  as  the  law  required,  upon  a  public 
thoroughfare;  that  no  register  of  voters  was 
used)  and  that  some  thirty  or  thirty- five  per- 
sons prepared  ballots  outside  of  the  booths, 
which  were  counted  by  the  judges.  The  oourt 
held  that  the  election  in  this  precinct  was  not 
invalid  because  the  judges  were  not  properly 
sheeted  or  because  the  polling  place  wur  not 
located  upon  a  public  thoroughfare,  but  held 
that  under  the  Australian  Ballot  law  the 
ballots  must  be  marked  by  the  voters  in  the 
booths,  as  required  by  the  provisions  of  that 
act. 

In  People  v.  Green,  265  111.  39,  Ann.  Cas. 
J91GA  707,  106  N.  £.  54,  in  an  election  on 
the  proposition  to  levy  a  tax  for  hard  roads* 
it  was  contended  [436]  that  the  returns  had 
not  becm  canvassed  by  the  proper  officials. 


IW)PLB  V. 

t67  III. 

The  court  held  that  the  fact  that  the  returns 
had,  under  a  misapprehension  of  the  law,  been 
canvassed  by  officials  not  designated  by  iaw 
as  the  canvassing  board  was  not  fatal  to  the 
tax,  as  the  record  showed  that  the  majority 
of  the  people  voting  at  the  hard  roads  elec- 
tion were  in  favor  of  levying  such  tax. 

These  cases  severe  to  fllustrate,  as  well  as 
any  decided  by  this  court,  the  rulings  that 
bear  upon  the  question  we  are  here  passing 
upon.     In   none   of   them   has  the  question 
now  before  us  been  squarely  before  the  court, 
and  those  cases,  therefore,  cannot  be  control- 
ling here.    The  courts,  in  discussing  questions 
similar  to  this,  have   frequently   considered 
the  question  as  to  whether  statutes  regulat- 
ing elections  were  mandatory  or  directory. 
A  mandatory  provision  in  a  statute  is  one 
the   omission   to   follow   which   renders   the 
proceeding  to    which    it   relates    illegal   and 
void,  while  a  directory  provision  is  one  the 
observance  of  which  is  not  necessary  to  the 
validity  of  the  proceeding.     Directory   pro- 
visions arc  not  intended  by  the  legislature 
to  be  disregarded,  but  where  the  consequences 
of  not  obeying  them  in  every  particular  are 
not  prescribed  the  courts  must  judicially  de- 
termine them.     In  doing  so  they  must  neces- 
sarily consider  the  importance  of  the  puncti- 
lious observance  of  the  provision  in  question 
to  the  object  the  legislature  had  in  view.    If 
it  be  essential  it  is  mandatory.      (2  Lewis' 
Sutherland     on     Stat.    Const. — 2d    ed. — sec. 
610.)      No   universal   rule   can   be   given   to 
distinguish  between  directory  and  mandatory 
provisions.     Hie  controlling  question  in  this 
as  in  all  other  rules  of  construction  is,  what 
was  the  intention  of  the  legislature?    Wheth- 
er a  statute  is  mandatory  or  directory  does 
not  depend  upon  its  form  but  upon  the  legis- 
lative '  intention,   to   be   ascertained    from   a 
consideration  of  the  entire  act,  its  nature; 
its  object  and  the  consequences  which  would 
result  from   construing   it  one  way   or   the 
other.     (1J6  Cyc.  1157,  and  cases  cited.)     In 
general,  [437]  statutes  directing  the  mod«  of 
proceeding  by  public  Officers  are  deemed  ad- 
visory, and  strict  compliance  with  their  de- 
tailed provisions  is  not  considered  indierpensa- 
ble  to  the  validity  of  acts  done  under  them. 
(Endlich  on  Interpretation  of  Statutes,  sec. 
437.)      The  terms  "mandatory"   and  "direc- 
tory" may  be  convenient  to  distinguish  one 
class    of    irregularities    in    election    matters 
from  the  other.    "But,  strictly  speaking,  all 
provisions  of  such  laws  are  mandatory  in  the 
sense  thai  they  impose  the  duty  of  obedience 
on  those  who  com^  within  its  purview,  but  it 
does  not  therefore  follow  that  every  slight 
departui^  therefrom  should  taint  the  whole 
proceedings    with  «   fatal   blemish.     Conrts 
justly  consider  the  chief  pn^ose  of  sucb  laws, 
namely,  the  obtaining  of  a  flair  election  and 
an  honest  return,  as  paramount  in  importance 
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to  the  min(»-  requirements  which  prescribed 
the  formal  steps  to  reacli  that  end."  ( Bowers 
V.  Smith,  111  Mo.  45,  20  S.  W.  101,  33  Am. 
St  Rep.  401,  16  L.R.A.  754,  2  Lewis'  Suther- 
land on  Stat.  Const.— 2d  ed.— sec.  709.)  The 
Supreme  Court  of  one  of  our  sister  States  has 
held  that  ''all  provisions  of  the  Election  law 
are  mandatory  if  enforcement  is  sought  be- 
fore eleetion  in  a  direct  proceeding  for  that 
purpose,  but  after  election  all  should  be  held 
directly,  only,  in  support  of  the  result,  unless 
of  a  character  to  affect  an  obstruction  to  the 
free  and  intelligent  cftsting  of  the  votes  or 
to  the  ascertainment  of  the  result,  or  unless 
the  provisions  affect  an  essential  element  of 
the  election,  or  less  it  is  expressly  declared 
by  the  statute  that  the  particular  act  is  es- 
sential to  the  validity  of  an  election  or  that 
its  emission  shall  render  it  void."  Jones  v. 
State,  153  Ind.  440,  55  N.  E.  229;  Norman 
v.  State,  51  Ind.  App.  425,  99  N.  E.  812. 

This  court  has  stated  in  some  of  the  deci-r' 
sions  already  cited,  and  in  other  cases,  that 
"where  a  statute  imposes  duties  upon  officials 
connected  with  the  holding  of  an  election 
and  by  express  language  provides  that  the 
omission  to  perform  the  same  shall  render 
the  election  void,  then  all  courts  are  bound 
to  enforce  such  statute  and  pronounce  the 
[488]  election  void,  regardless  of  all  consider* 
ations  touching  its  policy  or  impolicy;  *but  if, 
as  in  most  eases,  tlie  statute  simply  provides 
that  certain  acts  or  things  shall  be  done 
within  a  particular  time  or  in  a  particular 
manner  and  does  not  declare  thai  their  per- 
formance is  essential  to  the  validity  of  the 
election,  then  they  will  be  regarded  as  man- 
datory if  they  do,  and  directory  if  they  do 
not,  affect  the  actual  merits  of  the  election.'  " 
1  People  V.  Crossley,  261  lU.  78,  103  N.  E. 
537;  Parker  V.  Orr,  158  111.  609,  41  N.  E. 
1002,^  30  L.R.A.  227;  Blankinship  v.  Israel, 
132  III.  514,  24  N.  £.  615.)  We  have  also 
said  that  where  a  statute  does  not  declare 
the  performance  of  certain  duties  by  public 
olReials  in  connection  with  the  election  to  be 
essential  to  the  validity  of  the  election,  it 
will  be  regarded  as  mandatory  if  such  ma4- 
ters  affect  the  real  merits,  but  will  be  con- 
stdered-  directory,  only,  and  not  vital  to  the 
election,  unless  they  are  such,  in  themselves, 
as  to  change  or;  render  doubtful  the  reRtplt. 
People  Y.  Green,  supra. 

''Election  statutes,  are  to  be  tested  liloe 
other  statutes,  but  with  a  leaning  to  liberal- 
ity in  view*  of  the  great  puhiio  purposes  whioh 
they  accomplish';  and  except  where  they  spe- 
cifically provide  that  a  thing  shall  be  done  in 
the  miaiiner  indicated,  and  not  otherwise, 
their  pro\-isiona  designed  merely  lor  the  in- 
<formation  a.nd  guidance. of  the  oflikcers  must 
be  regarded  as  directory,  only,  and. the  elec- 
tion will  not  be  defeated  by  a  failure  to  com- 
ply with  tbem,  providing  the. irreguUifity  iws 
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not  hindered  any  who  were  entitled  from  exer- 
cising the  right  of  BufTrage  or  rendered  doubt- 
ful the  evidence  from  which  the  result  was 
to  be  declared."  Cooley's  Const.  Lim.  (7th 
ed.)  sec.  928. 

Neither  the  statute  nor  the  constitution 
provides,  in  terms,  that  the  votes  shall  be 
cast  within  the  election  district  or  precinct. 
The  general  rule  is,  that  it  is  essential  to 
the  validity  of  an  election  that  it  be  held 
at  the  time  and  in  the  place  provided  by 
law.  (McCrary  on  Elections, — 4th  ed. — sec. 
163;  1  Dillon  on  Mua.  Corp. — 5th  ed. — sec. 
370;  Mechem  on  Public  Officers^  sec.  181; 
Cooley's  Const.  [489]  Lim. — 7th  ed. — ^sec. 
930;  2  McQuillin  on  Mun.  Corp. — sec.  414; 
10  Am.  A  Eng.  Enc.  of  Law  (2d  ed.)  684; 
15  Cyc.  343.)  And  this  court,  in  discus&ing- 
certain  provisions  as  to  the  validity  of  the 
election,  has  laid  down  this  same  general  rule. 
(Stephens  v.  People,  89  III.  337;  Snowball 
V.  People,  147  111.  260,  35  N.  E.  538.)  It 
is  plain,  however,  from  the  decisiona  of  this 
eourt  heretofore  cited,  tliat  it  does  not  fol- 
low that  the  polls  must  be  opened  and  the 
election  conducted  in  the  very  building  desig- 
nated in  the  order  and  notice  of  election. 
A  slight  change  in  the  voting  place  will  not 
render  an  election  void  where  it  appears  that 
no  legal  voter  was  prevented  from  voting  and 
that  the  change  was  not  made  from  any  im* 
proper  motive.  Many  of  the  cases,  however, 
that  discuss  the  question  of  a  change  in 
polling  place  had  under  consideration  a 
change  within  the  boundaries  of  the  eleetion 
precinct  as  fixed  and  not  outside  of  those 
boundaries.  Some  of  the  decisions  relied  on 
most  strongly  by  counsel  for  plaintiff  in 
error  are  of  this  nature,  nmong  otliers  Mel- 
vin's  ease,  68  Pa.  St.  333.  The  polling  place 
in  that  case  was  moved  by  the  judges  bn  the 
day  of  election  three  miles,  but  still  in  the 
same  voting  district,  from  the  place  where 
it  had  been  established  by  the  proper  au- 
thority. Knowles  v.  Yates,  31  Cal-.  82,  is 
another  case  of  the  same  character,  where 
the  polling  place  was  moved  about  three 
oliles  on  election  day  and  located  at  another 
place  in  the  same  voting  precinet.  In  both 
of  these  cases  the  electioo,  on  thai  account, 
was  held  invalid. 

Tlio  question  of  the  polling  plaos  being 
located  outside  of  the  boundaries  of  the  voting 
district  was  most  seriously  considered  by 
various  courts  when,  during  the  progress  of 
our  civil  war,  statutes  were  enacted  permit- 
tiBg  persons  absent  from  their  States,  en- 
gaged in  the  military  service  of  the  United 
States,  to  vote.  The  constitutionality  of 
these  statutes  generally  turned  on  whether 
It  was  competent  for  the  State  legislature  to 
authorise  a  citisen  to  vote  elsewhere  than  at 
the  place  of  his  residence.  (McCrary  on 
[440]  Elections,— 4th  ed.— sec.  163.)     la  the 


case  of  Baldwin  v.  Trowbridge,  2  Bartlett'B 
Cont.  Elec.  Cas.  46,  the  United  States  house 
of  representatives  held  the  statute  constiiu- 
tional  so  far  as  it  related  to  the  election  of 
members  of  Cong;ress.     The  Supreme   Court 
of   California,  in   Bourland  v.  Hildreth,   20 
Cal.  161,  held  that  a  statuto  of  that  State 
enabling  voters  in  the  military  service  ol  the 
United  States  to  vqte. outside  of  their  legal 
residences  was  unconstitutional.     The   same 
holding  was  made  in  Chase  y.  Miller,  41  Pa. 
St.    403.     In    recent   years   the   legality    of 
votes  where  the  .polling  place  has  been  located, 
at  a  place  convenient  for  the  voters,  by   the 
proper  officers,  only  a  short  distance  outside 
of  the  election  district,  has  been  passed  upon. 
by  the  courts  in  several  of  the  States.     The 
courts  of  last  resort  in  the  majority  of  these 
cases  have  held  that  where  it  was  shown  that 
no  legal  voter  was  thereby  deprived  of   his 
vote  and  the  location  was  not  selected  from 
any  improper  motive,  no  fraud  or  other  harm 
being  i^own  or  charged,  such  location  of    a 
polling  place  would  not  avoid  the  election. 
(Lane  v.  Otis,  68  N.  J.  L.  656,  54  Atl.  442; 
People  V.  Carson,  156  N.  Y.  491,  50  N.  E.  292; 
Peard  v.  State,  34  Neb,  372,  51  N.  W.  828 ; 
Murchie  v.  Cliiford.  76  N.  H.  99,  79  AU.  901; 
Ex  p.  White,  33  Tex,  Crim.  594,  28  S.    \V. 
542;  Davis  v.  State,  75  Tex.  420,  12  S.    W. 
957;    Ex   p.   Stein,   61   Tex.   Crim.   320,    13o 
S.  W.  136;  Wak^j&eld  v.  Patterson,  25  Kan. 
709;   Steele  y.  Calhoim,  61  Miss.  536.      See, 
also,    where   the   same   rule   is   adl>ered     to, 
Delano  v<  Morgan,  2  Bartlett's  Cont.  £lec. 
Cas.  168;  15  Cyc.  344.)     With  perhaps    one 
or  two  exceptions  in  the  cases  cited  by  coun- 
sel for  plaintiff  in  error  as  holding  the  con- 
trary to  the  decisions  just  cited,  the  precise 
point  here  involved  was  not  decided.    In  State 
v.   Fitzgerald,  37   Minn.  26,  32  K.  \V.    788, 
the  court  decided  an  act  of.  the  legislature 
assuming  tQ  establish  a  second  election    dis- 
trict in  an  organiwd  town  unconstitutional, 
and  that  a  town  election  held  at  what  would 
then  be  the  proper  place  in  the  town  if   tUe 
law  were  unconstitutional  was  valid.    In  Peo- 
ple V.  Holihan,  29  Mich.  116,  [441]  the  pub- 
lic authorities  attempted  to  change  t)ie  boun- 
daries of. the  voting. districts,  and  the  court 
held  the  action  of  the  authorities  in  tliis  re- 
gard illegal,  and  that  the  voters  in  the  terri- 
tory so  ohanged  should  have  voted  at  their 
old  voting  precinct  and  not  at  the  new   one 
in  the  dianged  district.    This  was  in  accord 
with  the  holding  of.  this  court,  under  similar 
circunu^ances,  in  Rex  roth  v.  Schein,  206  111. 
80,  69  N.  £.  240.     The  point  of  this  holding 
in  this  and  other  jurisdietions  where  the  aame 
conclusion  has  been  reached  is,.  th#^t   where 
there  is  a  polling  place. in  each  of  two   ad- 
joining districts  and  where  the  boundary  line 
has  been  attempted  to  be  changed  without 
legal  authority^  the  voters  in  the  diaputed 
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strip  cannot  vote  at  the  {ioUing  place  of  the 
district  in  which  the  public  officials  have  at- 
tempted, without  authority,  to  place  them. 

The  requirement  that  the  party  oflfering  to 
vote  shall  reside  within  the  district  which 
is'  to  be  aifected  by  the  exercised  of  his  right 
has  been  adopted  in  most,  if  not  all,  jurisdic- 
tions to  enable  persons  residing  in  the  neigh- 
borhood where  the  vot«r  resideft  to  become 
acquainted  with  him  and  know  that  he  is  a 
J^ona  fide  resident  not  only  of  the  State  and 
county  but  of  the  district  xvhe^e  he  attempts 
to  vote.  By  requiring  him  to  vote  among  his 
neighbors  who  know  whether  he  is  legally 
entitled  to  vote,  the  opportunities  for  illegal 
or  fraudulent  voting  will  not  be  as  great 
as  if  the  voting  were  all  to  take  place  at  a 
distance  and  among  straaigers.  (Gooley's 
Const.  Lim.— 7th  ed. — sec.  803.)  Questions 
affecting  the  fairness  of  elections  are  of 
vital  importance  in  this  country.  Popular 
self-government  depends  upon  their  proper 
solution.  The  lat^  Justice  Brewer,  in  dis- 
cussing these  questions  in  an  opinion,  said: 
"The  problem  is  to  secure,  first,  to  the  voter 
a  free,  untrammeled  vote;,  and  secondly,  a 
correct  record  and  return  of  the  vote.  It 
is  mainly  with  referenee  to  theMtwo  resuHs 
that  the  rules  for  conducing  dectiona  are 
prescribed  by  the  legislative  power.  But 
these  rules  are  only  means.  The  end  is 
[442]  tlie  freedom  and  purity  of  the  election. 
To  hold  these  rules  all  mandatory  and  es- 
sential to  a  valid  election  is  to  subordinate 
substance  to  form, — the  end  to  tlie  means. 
Yet)  on  the  other  hemd,  i(f  permit  a  total 
neglect  of  all  the  requirements  of  the  statute 
and  still  sustain  the  proceedings  is  to  forego 
the  lessons  of  experience  and  invite  a  disre- 
gard of  all  those  provisions  which  the  wisdom 
of  years  has  found  conducive  to  the  purity 
of  the  ballot-box.  Ignorance,  inaidvertence, 
mistake,  or  even  intentional  wrong,  on  the 
part  of  local  officials  should  not  be  permitted 
to  disfranchise  a  district.  Yet  rules, — ^uni- 
formity of  procedure, — are  as  essential  to  se- 
cure truth  and  exactness  in  elections  as  in 
anything  else.    Irregularities  invite  and  con- 


quires  as  to  t)ie  place  ol  voting  is  that  the 
elector  must  vote  at  the  polling  place  desig- 
nated by  law  AS  the  place  for  casting  the 
vote  of  the  district  in  which  he  resides.  Of 
course,  it  is  essential,  to  properly  safeguard 
an  eleotion,  that  it  be  held  at  the  time  and 
place  duly  established  as  provided  by  law, 
but  so  far  as  we  are  advised  there  has  been 
in  all  jurisdictions  oite  exception  to  this  gen- 
eral ruie:  that  is,  where -the  voting  was  done 
at  the  saxne  plfeoe  lor  yeairs,  the  people  sup- 
posing it  to  be  the  true  place,  though,  in 
fact,  it  WAS  diiSerent  from  the  place  thAt  was 
provided  by  Iaw  or  should  have  been  fixed  in 
accordance  with  law.  (10  Am.  &•  £ng.  Ene. 
[443]  of  Law  (2d  ed.)  685,  and  eases  cited; 
£ac  p.  White,  supra ;  Delano  v.  Morgan,  supra. ) 
This,  in  effect,  is  the  holding  of  this  court  in 
People  V.  Birown,  supra,  and  although  in  that 
case  the  polling  place>  was  within  the  bound- 
ary lines  of  the  voting  district,  upon  principle 
we  camiot  see  how  the  holding  of  the  election 
within  or  without  the  boundaries  of  the  vot- 
ing precinct  under  such  circumstances,  and 
kmg  acquiesced  in  by  the  voters,  would  make 
any  difference  in  the  legality  of  the  votes 
cast  at  such  polling  place.  In  an  unbroken 
line  of  decisions  tliis  court  has  held  thAt 
wliile  the  legal  safegtiards  which  are  thrown 
about  the  ballot  must  be  faithfully  observed 
by  those  who  have  been  entrusted  with  thoir 
enforcement,  yet  under  the  pretense  of  en- 
forcing them  the  will  of  the  people  should  not 
be  defeated  by  an  honeat  mistake  of  election 
ofliiciAls;  thAt  the  literal  compliance  with 
prescribed '  forms  will  not  be  required  if  the 
spirit  of  the  law  is  not  violated;  that  forms 
should  be  subservient  to  substance  when  no 
legal  voter  has  been  deprived  of  his  vote  and 
no  harm  or  injury  of  any  kind  has  been  done 
to  anyone.  People  v.  Hilliard,  supra;  Dale 
V.  Irwin,  supra ;  People  v,  Huyle,  91  III.  625 ; 
People  V.  Nordheim^  99  III.  653;  Hodge  v. 
Linn,  supra;  Ackcrman  v.  Haenck,  supra; 
Parker  v.  Orr,  supra;  Schufer  v.  Hogan,  168 
111.  369,  48  N.  K.  195<  People  v.  Crossley, 
supra;  Choisser  v.  York,  supra;  People  v. 
■  Green i  supra. 


ceal  fraud."     (Gilleland  v.  Schuyler,  9  Kan.  .j      '^«  fixing  by  a  public  order  of  the  polling 


569.).  The.  fact  that  all  the  voters  of  a 
'ward,,  by  ordinanoe,  vote  at  a  polling  place 
just  across  the  street  from  the  ward  in 
which  they  live  is  not  Buch  an  irregularity  as 
would,  merely  by  reason  of  such  location, 
give  increased  opportunity  for  fraud  in  the 
election.  Under  our  constitution  the  legis- 
lature has  the  authority  to  regulate  the 
formation  of  voting  districts  or  precincts. 
This  is  frequently,  if  not  generally,  delegated 
in  this  and  other  States  to  the  local  officials. 
These  authorities  draw  boundary  lines  between 
the  voting  districts,  and  can  change  them, 
within  certain  limitations,  if  they  desire.  All 
that  the  constitution  of   1870   in  terms   re- 


place at  a  convenient  point  and  giving  public 
notice  that  such  place  has  been  loeiited  is 
for  the  purpose  of  giving  proper  information, 
in  due  time,  to  each  voter  in  the  district  as  to 
the  place  where  the  eflection  will  be '  held. 
All  of  this  WAS  accomplished  by  the  location 
of  the  polling  place  here  in  question,  as 
notice  was  duly  sriven  and  evervoiie  knew 
where  the  polling  place  was  located.  To  hold 
that  this  election  was  invalid  on  account  of 
the  location  of  the  polling  place  could  be 
justified  only  on  the  ground  either  that  the 
law  was  mandatory  in  requiring  that  the 
polling  place  be  [444]  located  within  the 
boundaries   of   the   voting   district,   or   that 


398 


CITE  THIS  VOL.  ANN.  CAS.  1916C. 


to  hold  the  eleotion  ralid  would  be  laying 
down  a  rale  of  law  that  would  tend  strongly 
to  overthrow  the  nafe  conduct  of  elections. 
As  heretofore  stated,  neither  our  constitution 
nor  statute  in  terms  states  that  the  polling 
place  must  be  within  the  district.  Both  state 
only  that  each  voting  distiict  or  precinct 
must  have  a  polling  plaoe  and  ballot-box  for 
that  district.  Witliout  doubt,  the  spirit  of 
our  Election  law  is  that  each  polling  place 
should  be  within  the  boundaries  of  the  district 
for  which  it  is  chosen.  Under  the  circum- 
stances shown  in  this  record,  however,  to 
hold  that  this  -  diction  was  invalid  because 
the  polling  planes  for  two  wards  were  out  of 
the  respective  wards  would  be  to  defeat  the 
will  of  the  voters  of  those  wards,  fairly  and 
honestly  expressed.  Where  no  injury  has 
been  done  to  anyone  by  the  mistalce  and  where 
no  benefit  will  redound  to  the  public  by  hold- 
ing otherwise,  we  cannot  see  how  the  safety 
and  security  of  the  ballot  are  in  any  way 
endangered  by  holding,  under  the  restrictions 
and  conditions  laid  down  in  this  opinion,  that 
this  election,  under  the  circumstances  as  here 
shown,  is  valid. 

On  principle  and  authority  the  trial  and 
Appellate  Oourts  rightly  held  that  the  elec- 
tion in  question  was  not  invalid  because  of 
the  location  of  the  polling- place. 

The  question  raised  by  counsel  for  plain- 
tiff in  error  that  the  election  was  invalid  be- 
cause all  three  of  the  judges  did  not  reside 
in  the  precinct  which  ih4  ballots  were  cast  is 
without  merit.  The  authorities  hold  that 
these  men  were  judges  de  facto  and-  that  the 
election  was  not  void  by  reason  of  their  ac- 
ting as  such.  Ghoisser  v.  York,  supra;  Me- 
diem  on  Public  Officers,  sec.  184. 

The  judgment  of  the  Appellate  Court  will 
be  afTirmed. 

Judgment  affii^med. 

Cooke,  J.,  dissenting. 


NOTE. 

The  reported  case  holds  that  a  municipal 
election  is  not  void  because  ward  lines  are 
ignored  and  the  elation  is  held  at  a  single 
voting  place  for  the  entire  municipality,  pro- 
vided no. voters  are  thereby  prevented  from 
exercising  their  'rights.  This  holding  is  in 
accord  with  the  majority  of  the  case^  which 
have  passed  on  the  question,  the  decisions 
being  reviewed  in  the  note  to  Korlin  v.  Devils 
Lake,  Ann.  Gas.  1015G  624. 
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South  Dakota  Supreme  Court — March  21, 

1914. 


33  S.  Dale.  410;  140  N,  W.  30S. 


Amamdmeiita  —  Complaint  —  Cl&aiise 
from  RepreseiLtatiTe  to  Personal  Ca- 
pacity. 

An  amendment  of  the  complaint,  in  an  ac- 
tion to  quiet  title  exptossly  brought  as  ad- 
ministrator alleging  that  the  property  be- 
longed to  the  estate,  by  striking  out  the 
allegations  showing  that  the  suit  was  brought 
in  a  representative  capacity  and  alleging  that 
plaintiff  claimed  inaividually  as  surviving 
devisee,  is  not  objectionable  as  setting  up  a 
new  cause  of  action  and  changing  the  issues. 

[See  note  at  end  of  this  case.] 

Change  of  Names  of  Parties. 

A  complaint  may  be  amended  so  as  to 
change  the  names  of  the  parties  if  the  amend- 
ment does  not  prejudice  the  parties  and  is 
'in  furtherance  of  justice. 

Statmte  Permitting  Amendnsant  —  Con- 
strmotion. 

Code  Civ,  Proc.  §  150,  providing  that  "the 
court  may''  in  furtherance  of  justice  "amend 
any  pleading  ...  by  ^^dding  or  strikini? 
out  the  name  of  any  party,^*  authorizes  the 
court  to  permit  amendments  D^  the  parties, 
and  does  not  merely  authorize  th\  judge  him- 
self to  order  amendments.  'h 

NanLos  —  Varinnoe  in  Chain  of  ^Itle. 

In  an  action  to  quiet  title,  in  whicrN,plain- 
tiff  claimed  as  devisee  from  one  whA-  ac- 
quired title  by  bidding  in  the  property  at 
mortgage  foreclosure  nale  under  the  name*of 
"J.  A.  Hardy,"  evidence  held  to  sustain  a 
finding  that  such  "J.  A.  Hardy*'  was  i\u 
same  person  as  "Jesse  A.  Hardy,"  througli 
whom  plaintiff  claimed  that  his  title  ^as 
derived. 

[See  Ann.  Cas.  1915C  97.] 

Appeal  from  Cireuit  Court,  Edmunds 
county:     BiolTUM,  Judge. 

Action  to  qniet  title.  Charles  W.  Hardy, 
plaintiff,  and  George  A.  Woods  et  al.,  defend- 
ants. Judgment  for  plaintiff.  Defendants  ap- 
peal. The  facts  are  stated  in  the  opinion. 
Affirmed. 

Williamson  d  Williamson  for  appellants. 
C.  M.  Stevens  for  respondent. 


[418]    PoLLKV,   J. — This   action   was   com- 
menced by  Charles  W.  Hardy,  as  administra- 
tor, with  the  will  annexed,  of  the  estate  of  \ 
Jesse  A.   Hardy,   deceased.     The   said   Jesse 
A.  Hardy  died  testate  in  the  county  of  Hills- 
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boro,  state  of  New  Hampshire,  in  the  year 
1S98.  At  the  time  of  his  death,  he  was  seised 
in  fee  of  the  quarter  section  of  land  that  is 
the  subject  of  this  action.  Plaintiff  was  ap- 
pointed executor  of  the  last  will  and  testa- 
ment of  said  [419]  Jesse  A.  Hardy,  in  said 
Hillsboro  county,  N.  H.,  and  was  also  ap- 
pointed administrator,  with  the  will  an- 
nexed of  the  sft'id  estate  in  Clark  o6unty,  S. 
D.  Defendant  claimed  title  to  the  premises 
in  controversy  through  a  certain  tax  deed, 
tax  judgment  sale  certificate,  and  judgments 
of  the  circuit  court  purporting  to  quiet  the 
title  in  defendant's  grantors  prior  to  the 
commencement  of  this  action.  These  evi- 
dences of  title  were  all  disposed  of  l^-  this 
court  on  former  appeal  of  this  cause,  and 
will  receive  no  further  notice.  Hardy  v. 
Woods,  28  S.  D.  151,  ia2  N.  W.  6»2. 

On  the  trial,  the  defendant,  for  the  pur- 
pose of  defeating  plaintiff's  right  to  maintain 
this  action,  introduced  in  evidence  certain 
records  from  the  county  court  of  Clark  coun- 
ty, showing  that  the  administration  of  the 
estate  of  the  said  Jesse  A.  Hardy  had  been 
wound  up  and  that  the  said  Charles  W. 
Hardy  had  been  finally  discharged  as  admin- 
istrator of  said  estate,  in  January,  1904.  Up- 
on the  admission  of  this  evidence,  plaintiff's 
counsel  announced  that  he  was  taken  com- 
pletely by  surprise,  that  he  had  believed  the 
matter  of  the  estate  of  said  Hardy  was  still 
pending  in  the  county  court  of  Clark  county, 
and  that  plaintiff  was  still  administrator  and 
authorized  to  maintain  this  action.  Counsel 
then  asked  to-be  given  time  to  investigate 
the  matter  and  requested  the  court  to  hold 
the  case  open  to  allow  him  time  to  make  such 
investigation.  This  request  was  granted  by 
the  court,  and,  upon  investigation,  counsel 
found  that  the  said  administration  had  been 
finally  wound  up,  decree  of  final  distribution 
entered,  and  plaintiff  discharged  as  such  ad- 
ministrator. He  further  found  that  the  plain- 
tiff was  the  sole  surviving  legatee  and  devisee 
of  the  said  Jesse  A.  Hardy,  and  was  therefore 
seised  in  fee  of  the  title  to  the  land  in  con- 
troversy in  his  own  right.  Counsel  thereupon 
applied  to  the  court  and  was  given  leave  to 
amend  plaintiff's  complaint  so  as  to  conform 
to  the  facts  as  they  actually  eidsted,  and  also 
to  strike  from  the  title  of  said  cause  the 
words  "as  administrator  with  the  will  an- 
nexed of  the  estate  of  Jesse  A.  Hardv, 
deceased."  This  was  allowed,  and,  the  amend- 
ment being  made,  plaintiff  introduced  in  evi- 
dence the  "decree  of  heirship"  entered  by  the 
county  d^k  of  Clark  county  in  the  said  mat- 
ter, which  among  other  things,  "declared  that 
Charles  W.  Hardy  is  sole  heir,  devisee  and 
legatee  of  the  said  [420]  decedent  and  his 
last  will  and  testament."  The  court  there* 
upon  found  that  plaintiff  was  the  owner  in 
fee  and  entitled  to  the  possession  of  the  dis- 
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puted  premises;  and  entered  a  decree  accord- 
ingly. Motion  for  a  new  trial  being  denied, 
defendant  appeals  to  this  court. 

It  is  first  contended  by  appellant  that  the 
court  erred,  to  his  prejudice,  in  permitting 
this  amendment  and  in  receiving  further  evi- 
dence in  support  of  the  amended  complaint; 
that  he  was  given  no  opportunity  to  answer 
the  same  or  to  introduce  further  evidence  or 
to  be  heard  on  the  issues  raised  by  the  amend- 
ed complaint.  In  short  (  that  the  court  grant- 
ed plaintiff  a  new  trial  and  entered  judgment 
for  plaintiff  as  thou|^  by  default,  without 
giving  defendant  an  opportunity  to  offer  proof 
to  controvert  the  allegations  of  the  amended 
complaint.  This  contention  finds  no  support 
whatever  in  the  record.  Plaintiff  was  origi- 
nally given  ten  days  in  which  to  ascertain 
the  real  condition  of  the  Hardy  estate  in 
Clark  county.  This  time  was  extended  by 
the  court,  but  defendant  was  given  notice  of 
the  time  and  place  where  the  matter  of  filing 
the  amended  complaint  and  making  further 
proof  would  be  heard  by  the  court,  and  he 
was  present,  by  his  counsel,  and  made  his 
objections  thereto,  but  did  not  ask  leave  to 
file  an  answer  to, the  amended  complaint  nor 
offer  further  evidence;  nor  does  he  now  sug-* 
gest  that  he  Wishes  to  answer  the  aaid  amende 
ed  complaint  or  has  further  evidence  to  offer, 
nor  show  in  what  manner  he  was  prejudiced 
by  the  rulings  of  the  court. 

But  it  is  claimed  that  the  change  mside  in 
the  complaint,  under  the  guise  of  an  amend- 
ment, amounted  to  a  substitution  of  parties 
plaintiff  and  set  up  a  new  and  different  cause 
of  action  and  changed  the  issues  Involved. 
This  presents  a  question  of  more  difficulty. 
Plaintiff  brought  the  suit  in  his  capacity  as 
administrator,  alleging  the  premises  in  dis- 
pute to  belbng  to  the  estate  of  Jesse  A. 
Hardy.  By  the  amendment,  he  became  the 
plaintiff  in  his  individual  capacity  and 
claimed  that  he,  individually,  was  the  owner 
in  fee  of  said  premises.  This,  appellant 
strenuously  contends,  the  court  was  without 
authority  to  permit,  and,  in  support  of  this 
contention,  cites  the  following  authorities: 
Davis  V.  New  York,  14  N.  Y.  606,  67  Am. 
Dec.  186;  Wood  v.  Metropolitan  L.  Ins.  Co. 
00  Mich.  437,  56  N.  W.  [421]  8;  Dubbers  v. 
Goux»  61  Cal.  154;  Wilson  v.  Kiesel,  9  Utah 
397,  36  Pac.  491;  More  v.  Burger,  15  N.  D. 
346,  107  N.  W.  200.  Some  of  these  cases  ap- 
pear to  support  appellants'  contention,  yet 
none  of  them  are  parallel  cases,  and  the  over- 
whelming weight  of  authority,  and,  as  we  be- 
lieve, the  better  reasoning,  supports  the  op- 
posite view.  The  act  most  loudly  complained 
of  by  appellant  was  the  permitting  of  plain- 
tiff to  change  the  character  in  which  he  was 
endeavoring  to  maintain  the  action;  yet  the 
rule  seems  to  be  well  established  that  this 
may  properly  \ie  ^o^^  where  it  is  warranted 
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by  the  facts.  "Where  a  party  sues  in  his  own 
right,  he  may,  if  the  facts  warrant  it,  amend 
his  complaint  so  as  to  make  the  suit  stand 
in  his  representative  capacity;  or  conversely, 
if  he  sues  in  his  representative  capacity,  he 
may  be  allowed  to  amend  by  declaring  in  his 
individual  capacity,"  1  Enc.  PI.  Pr.  537, 
538;  18  Cyc.  981;  and  31  Cyc.  490,  and  cases 
cited.  What  was  said  in  an  early  Iowa  case 
is  especially  applicable  to  the  facts  in  this 
case:  "A  party  asking  an  amendment  at  so 
late  a  stage  as  in  the  present  case  would 
naturally  expect  to  pay  the  whole  expense 
caused  by  the  issue;  and  what  is  the  sub- 
stantial- difference  between  this  and  his  tak- 
ing a  nonsuit  and  commencing  again,  except 
that  by  taking  an  amendment,  rather  than  a 
nonsuit,  time  is  spared,  and  an  action  or  a 
cause  of  action  is  sometimes  saved,  which 
would  otherwise  be  lost,  as  by  a  limitation, 
or  by  other  cause;  and  this  is  the  precise 
effect  which  we  understand  our  present  sys- 
tem of  statute  law,  in  relation  to  pleading, 
to  aim  at.  It  is  to  save  the  rights  of  persons, 
and  not  to  have  them  sacrificed  to  the  mere 
rules  of  pleading,  if  they  can  be  placed  in 
a  correct  attitude;  the  party  himself  bearing 
the  expense  of  setting  his  case  right.  It  is 
not  intended  to  intimate  that  there  may  not 
be  cases  where  the  amendment  could .  not  be 
made  on  itny  terms,  but  these  remarks  apply 
to  those  cases  which  come  within  the  reach 
of  amendments.  We  think  that  an  amend- 
ment showing  the  character  in  which  the 
plaintiff  sues,  but  not  changitig  the  plaintiff, 
is  admissible."    Hunt  v.  Collins,  4  la.  56. 

The  change  made  by  the  imendment  is 
merely  a  change  in  the  character  in  which 
plaintiff  is  trying  to  recover.  He  is  the  real 
party  in  interest  and  is  the  sole  beneficiary, 
whether  the  title  to  the  disputed  premises  is 
declared  to  be  in  plaintiff  individually  [422] 
or  in  the  estate  of  the  said  Jesse  A.  Hardy. 
To  have  denied  the  amendment  would  have 
compelled  plaintiff  to  commence  another  ac- 
tion, and  thus  require  the  prosecution  of  the 
two  actions  to  accomplish  what  can  as  well 
be  accomplished  in  one.  With  the  statute  of 
limitations  running  all  the  time,  it  might 
happen  that  the  second  action  would  be  barred 
by  the'  time  the  fiYSt  one  was  determined,  and 
thus  deprive  the  plaintiff  of  a  right  to  which 
he  was  clearly  entitled  at  the  commencement 
of  the  action.  The  following  are  some  of  the 
numerous  authorities  supporting  the  conolu^ 
sions  of  the  court:  Bigelow  v.  Draper,  6  N. 
D.  162,  69  N.  W.  570:  Knight  v.  Boring,  88 
Colo.  163,  87  Pac.  1078;  Hume  v.  Kelly,  28 
Ore.  398,  43  Pac.  380;  Buffington  v.  Blackwell» 
52  Ga.  129:  American  Bonding  Co.  v.  Diekey, 
74  Kan.  791,  88  Pac.  66:  Kennedy  v.  Geldesrs, 
7  Ga.  App.  241,  66  S.  E:  620;  Goldstein  v. 
Peter  Fox  Sons  Co.  22  N.  D.  636,  135  N.  W. 
180,  40  L.R.A.(N.S.)    566 — ^where  the  cases 


on  this  subject  are  collected  and  reviewed  at 
length  by  tlie  court,  and  Wood  v.  Lenawee 
Circuit  Judge,  84  Mieh.  621,  47  N.  W.  1103. 
In  this  latter  case,  the  suit  was  commenced 
by  the  administrator,  with  the  will  annexed, 
of  the  estate  of  a  certain  woman,  deceased,  to 
recover  on  a  certain  oertificate  of  insurance. 
After  issue  was  joined,  the  heirs  of  the  de- 
cedent's husband  petitioned  the  court  for  an 
order,  striking  out  the  naane  of  the  said 
administrator  and  substituting  their  own  in 
place  thereof.  The  petition  was  denied  by 
the  circuit  court,  and  the  petitioners  applied 
to  the  Supreme  Court  for  a  writ  of  mandamus 
to  compel  the  circuit  court  to  make  the  sub- 
stitution. The  writ  was  granted;  the  court 
saying:  "This  is  a  case  where  the  right 
of  action  will  be  lost  unless  the  amendment 
is  permitted,  and  great  injustice  be  done  to 
the  heirs."  The  proceeds  of  the  certificate 
sued  upon  belonged  to  the  heirs  at  law  of 
the  deceased  husband.  In  both  cases  the  said 
heirs  were  the  real  parties  in  interest.  The 
only  difference  was  in  the  mode  of  its  trans- 
fer to  them — ^**a  mere  technicality  in  the 
legal  steps  necessary  to  be  taken  to  collect 
it." 

The  correct  rule  is  that:  "The  right  to 
amend  as  to  names  of  parties  exists  where 
the  amendment  does  not  operate  to  the  preju- 
dice of  the  parties,  and  dees  operate  in  fur- 
therance of  justice."  Goldstein  v.  Peter  Fox 
Sons  Co.  supra. 

[4231  The  amendment  in  this  eaae  was  per- 
mitted by  the  court  "in  furtherance  of  jus- 
tice," under  the  provisions  of  section  150, 
Code  Civ.  Proc.  But  it  is  elaimed  by  appel- 
lant that  this  section  does  not  authorize  the 
court  to  permit  am^idments  by  the  parties  to 
an  action — drawing  a  diAtinctton  between  the 
language  used  in  section  149  and  that  in  sec- 
tion 150,  and  claiming  that  only  the  trial 
judge  himself  is  authorieed  by  section  150  to 
make  amendments.  In  this  he  is  clearly 
wrong,  as  it  is  not  the  intent  of  the  law  as 
expressed  by  the  language  used  in  this  section 
(section  160)  that  the  trial  judge  must  him- 
self recast  the  pleadings  so  as  to  make  them 
conform  to  tlie  facts  or  proof  offered,  but 
that  he  may  permit  the  parties,  or  their 
counsel,  in  a  proper  case  to  do  so. 

Plaintiff's  testator  acquired  his  title  to  the 
disputed  premises  through  the  foreclosure  of 
a  certain  mortgage  thereon,  which  was  as- 
signed to  him  and  bid  in  by  him  at  foreclos- 
ure sale,  under  the  name  of  J.  A.  Hardy; 
and  it  is  contended  by  appellant  that  there 
is  no  evidence  to  identify  the  said  J.  A. 
Hardy  as  the  Jesse  A.  Hardy  through  whom 
respondent  claims  to  have  derived  his  title, 
akid  that  there  is  no  evidence  to  show  that  the 
said  Jesse  A.  Hardy  is  dead.  An  examina- 
tion of  the  evidence  on  these  two  points  shows 
that  the  testator  xvas  Jesse  A.  Hardy,  of 
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Hollis,  countv  of  Hin8l)oro  in  tlie  state  of  New 
Hampshire,  and  that  Jesse  A.  Hardy,  of 
Hollis,  N.  H.,  died  prior  to  January  10,  1898. 
The  assi<ninient  of  the  mortgage  in  question 
was  to  J.  A.  Hardy;  hut  this  mortgage  was 
exeeuted  to  secure  the  payment  of  a  certain 
"mortgage  coupon  bond,"  together  with  ten 
interest  coupons  thereto  attached.  When  the 
mortgage  was  assigned,  said  bond  was  in- 
dorsed by  the  ^ayee  therein  named,  as  fol- 
lows: "For  value  received,  the  Dakota  Loan 
&  Security  Company,  of  Clark,  Dakota,  has 
assigned  the  attached  bond.  No.  1252,  to 
Jesse  A.  Hardy,  of  Hollis,  state  of  New  Hamp- 
shire.'* And  each  df  the  said  interest  cou- 
pons was  indorsed:  "Pay  to  the  order  of 
Jesse  A.  Hardy.**  The  sheriff's  deed,  through 
which  plaintiff  claims  that  his  testator  ac- 
quired his  title,  describes  the  grantee  therein 
as  J.  A.  Hardy,  of  Hillsboro  county,  N.  H. 
While  this  is  not  direct  evidence  of  identifica- 
tion, it  is  sufficient  to  show,  prima  facie  at 
least,  that  Jesse  A.  Hardy,  of  Hollis,  county 
of  Hillsboro,  state  of  New  Hampshire,  and  J. 
A.  [424]  Hardy,  of  Hillsboro,  N.  H.,  was 
one  and  the  same  party;  and,  this  being  true, 
there'  can  be  no  question  of  his  having  died 
long  prior  to  the  commehcement  of  this  ac- 
tion. 

We  have  examined  the  other  questions  pre- 
sented by  appellant,  but  are  unable  to  And 
that  he  has  been,  in  any  wise,  prejudiced  by 
any  of  the  matters  complained  of,  and  it  is 
not  necessary  to  take  them  up  in  detail.  Upon 
the  whole  record,  we  are  satisfied  that  the 
trial  court  was  correct  in  his  conclusions,  and 
the  judgment  and  order  appealed  from  are 
affirmed. 
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The  rule  which  obtains  in  the  majority  of 
jurisdictions  is  that  a  plaintiff  may  amend 
his  action  so  as  to  change  the  capacity  in 
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which  he  sues  from  that  of  an  individual  to 
a  representative  capacity  or  vice  versa. 

England. — Humphreys  v.  Humphreys,  3 
P.  Wma.  849. 

United  States. — Missouri,  etc.  R.  Co.  v. 
Wulf,  226  U.  a  570,  Ann.  Cas.  1914B  134,  33 
S.  Ct  135,  57  U.  S.  (L.  ed.)  355;  Middlesex 
Banking  Co.  v.  Smith,  83  Fed.  133,  52  U.  S. 
App.  406,  27  C.  C.  A.  486;  Van  Doren  v. 
Pennsylvania  R.  Co.  93  Fed.  260,  36  C.  C.  A. 
282;  Leahy  v.  Haworth,  141  Fed.  850,  73 
C.  C.  A.  84,  4  L.R.A.(N.S.)  657;  St.  Louis, 
etc.  R.  Co.  V.  Herr,  193  Fed.  950,  113  C.  C. 
A.  678  (certiorari  denied  225  U.  S.  705,  32. 
S.  Ct.  837,  50  U.  S.   (L.  ed.)   1265. 

Alabama. — ^Crimm  v.  Crawford,  29  Ala. 
623;  Agee  v.  Williams,  30  Ala.  636;  Ikel- 
heimer  v.  Chapman,  32  Ala.  676;  Longmire  v. 
Pilkington,  87  Ala.  296;  McCoy  v.  Watson, 
51  Ala.  466;  Lucas  v.  Pittman,  94  Ala.  616, 
10  So.  603  (overruling  Christian  v.  Morris^ 
50  Ala.  585;  Taylor  v.  Taylor,  43  Ala.  649). 
See  also  Humphries  v.  Dawson,  38  Ala.  199; 
Mobile,  etc.  R.  Co.  v.  Logan,  136  Ala.  173, 
33  So.  814. 

Ca«/orfiia.— Cockrill  v.  Clyma,  98  Cal.  123, 
32    Pac.   888. 

FJortda.— Phifer  r.  Abbott,  67  So.  017. 

Georgia. — Bryant  v.  Helton,  66  Ga.  477; 
Hines  v.  Rutherford,  67  Ga.  606;  Atlanta, 
etc.  R.  Co.  V.  Smith,  1  Ga.  App.  162,  58  S.  E. 
106.  See  also  La  Pierre  v.  Webb,  113  Ga. 
820,  39  S.  E.  844. 

Illinois. — National  Ben.  Assoc,  v.  Jackson, 
114  111.  533,  2  N.  E.  414;  Elliott  v.  Knight, 
64  111.  App.  87. 

Indiana.— Huft  v.  Walker,  1  Ind.  193. 

lotca. — Hunt  v.  Collins,  4  la.  56:  Myers 
V.  Chicago,  etc.  R.  Co.  152  la.  330,  131  N*  W. 
T70. 

Kansas. — Reed  v.  Cooper,  80  Kan.  574,  1 
Pac.  822. 

Kentucky . — Fuqua  v.  Fuqua,  16  S.  W.  353, 
13  Kv.  L.  Rep.  130;  Gray  v.  Alderson,  123 
S.  W*.  317. 

Massachusetts. — Herlihy  v.  Little,  200 
Mass.  284,  86  N.  E.  294. 

Missouri. — Vaughan  v.  St.  Louis,  etc.  R. 
Co.  177  Mo.  App.  165,  164  S.  W.  144. 

Nebraska. — Burlington  Voluntary  Relief, 
etc.  V.  More,  52  Neb.  719,  73  N.  W.  15. 

yew  Hampshire. — Stearns  v.  Wright,  50 
N.  H.  293;  Mann  v.  Marshall,  76  N.  H.  162, 
80  Atl.  336. 

New  York. — Johnson  v.  Phoenix  Bridge 
Co.  197  N.  Y.  316,  90  N.  E.  953  (distinguish- 
ing Doyle  V.  Carney,  190  X.  Y.  386,  83  N.  E. 
37).  See  also  Haddow  v.  Haddow,  3  Thomp. 
k  C.  777.  Compare  Phillips  v.  Melville,  10 
Hun  211. 

O^to.— Tu.ker  v.  Sherman,  29  Ohio  Cir.  Ct. 
Rep.  368. 

Pennsylvania. — Jamieson  v.  Capron,  95  Pa. 
St.   15;   Snaveley  v.  Prudential  Ins.  Co.  22 
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Pa.  Dist.  657  (folloicing  Power  v.  Grogan, 
232  Pa.  387,  and  diatinguiahing  Wildermuth 
V.  Long,  196  Pa.  St.  541,  46  Atl.  927); 
Walfenden  v.  Pennsylvania  Schuylkill  Valley 
R.  Co.  2  Pa.  Co.  Ct.  243;  Boas  v.  Christ,  20 
Pa.  Co.  Ct.  196.  See  also  Wilmarth  v.  Mount- 
ford,  8  Serg.  &  R.  124;  Com.  ▼.  Haffey,  6  Pa. 
St.  348;  Gallagher  v.  Dean,  1  Leg.  Rec.  183. 
Compare  McPartland  v.  Pennsylvania  R.  Co. 
2  Pa.  Co.  Ct.  244,  18  W.  N.  C.  79. 

8outh  Carolina. — Bradford  v.  Felder,  2 
McCord  Eq.  168;  Glenn  v.  Gerald,  64  S.  C. 
236,  42  S.  E.  155.  See  also  Willis  v.  Tozer, 
44  S.  C.  1,  21  S.  E.  617.  Compare  Lilly  v. 
Charlotte,  etc.  R.  Co.  32  S.  C.  142,  10  S.  E. 
932. 

South  Dakota. — See  the  reported  case. 

Tennessee. — See  also  Winningham  v. 
Crouch,  2  Swan  170;  Hagerty  v.  Hughes,  4 
Baxt.  222. 

rcdPoa.— Whitehead  v.  Herron,  15  Tex.  127, 
65  Am.  Dec.  145;  Smith  v.  Anderson,  39  Tex. 
496;  Schneider-Davi?  Co.  v.  Brown,  46  S.  W. 
108. 

Utah. — Pugmire  v.  Diamond  Coal,  etc.  Co. 
26  UUh  115,  72  Pac.  385. 

ThuB  in  Myers  v.  Chicago,  etc.  B.  Co.  152 
la.  330,  131  N.  W.  770,  the  court  said: 
"Where  a  party  sues  in  his  own  right  he 
may,  if  the  facts  warrant,  amend  his  com- 
plaint, so  as  to  make  the  suit  stand  in  his 
representative  capacity,  and  conversely,  if  he 
SUPS  in  his  representative  capacity,  he  may 
be  allowed  to  amend  by  declaring  as  an  in- 
dividual; and  in  either  instance  it  is  not 
considered  a  substantial  change  of  the  cause 
of  action/'  And  in  Lucas  v.  Pittman,  94 
Ala.  016,  10  So.  603,  It  was  said:  ''It  may 
be  regarded  as  settled,  that  under  the  stat- 
ute of  amendments,  when  a  complaint  is  filed 
in  the  name  of  one  suing  in  his  individual 
capacity,  if  the  facts  authorize  it,  the  com- 
plaint may  be  amended,  so  as  tp  make  the 
suit  stand  in  his  representative  capacity,  and 
vice  versa." 

Application  of  Rttub. 

Individual  to  Representative  CapaMty. 

Under  the  rule  prevailing  in  the  majority 
of  jurisdictions,  a  plaintiff  may  amend  his 
action  so  as  to  change  the  capacity  in  which 
he  sues  from  that  of  an  individual  to  that 
of  an  executor,  administrator,  or  personal 
representative.  Humphreys  v.  Humphreys,  3 
P.  Wms.  (Eng.)  349;  Missouri,  etc.  R.  Co.  v. 
Wulf,  226  U.  S.  570,  Ann.  Cas.  1914B  134, 
33  S.  Ct.  135,  57  U.  S.  (L.  ed.)  355;  Leahy 
v.  Haworth,  141  Fed.  850,  73  C.  C.  A.  84, 
4  L.R.A.(N.S.)  657;  Crimm  v.  Crawford,  29 
Ala.  623;  Agee  v.  Williams,  30  Ala.  636; 
Ikelheimer  v.  Chapman,  32  Ala.  676;  Lucas  v. 
Pittman,  94  Ala.  616,  10  So.  603  {oveiruling 
Christian  v.  Morris,  50  Ala.  585;  Taylor  v. 


Taylor,  43  Ala.  649;  Phifer  v.  Abbott  (Fla.) 
67  So.  917;  Hines  v.  Rutherford,  67  G«.  606; 
Elliott  V.  Knight,  64  111.  App.  87;  Reed  v. 
Cooper,  30  Kan.  574,  1  Pac.  822;  Fuqua  v. 
Fuqua,  16  S.  W.  353,  13  Ky.  L.  Rep.  130; 
Gray  v.  Alderson  (Ky.)  123  S.  W.  317; 
Stearns  v.  W>ight,  50  N.  H.  293;  Mann  v. 
Marshall,  76  N.  H.  162,  80  Atl.  336;  Tucker 
V.  Sherman,  29  phio  Cir.  Ct.  Rep.  368; 
Vaughan  v.  St.  Louis^  etc.  R.  Co.  177  Md. 
App.  155,  164  S.  W.  144;  Snaveley  v.  Pru- 
dential Ins.  Co.  22  Pa.  Dist.  557  {diatinguish- 
ing  Wildermuth  v.  Long,  196  Pa.  St.  541,  46 
Atl.  927,  and  approving  Power  v.  Grogan, 
232  Pa.  St.  387,  81  Atl.  416);  Glenn  v. 
Gerald,  64  &  C.  236,  42  S.  E.  155 ;  Bradford 
V.  Felder,  2  McCord  Eq.  (S.  C.)  168;  Smith 
v.  AndersQfi,  39  Tex.  496 ;  Pugmill  v.  Diamood 
Coal,  etc.  Co.  26  Utah  115,  72  Pac.  385.  In 
Phifer  v.  Abbott  (Fla.)  67  So.  917,  the  court 
said:  "It  clearly  appears  that  Lucy  B.  Ab- 
bott, the  complainant  in  the  original  bill, 
is  the  sol^  heir  of  the  mortgagee;,  Uw&t  she 
is  the  holder  and  owner  of  the  evidence  of  in- 
debtedness in  question;  that  there  is  no  in- 
debtedness aga;in8t  her  mother's  estate;  and 
that  she  has  fully  qualified  to  administer  on 
the  estate  that  belongs  entirely  to  her.  She 
is  the  same  person  who  instituted  the  original 
suit,  and  the  only  change  in  hex  asserted 
capacity  to  sue  is  that  she  has  qualifled  as 
the  legal  representative  of  an  estate  that  is 
wholly  her  own.  Such  amendment  as  this 
does  not  make  a  new  suit;  and  the  form  of 
the  amended  bill  is  such  that  it  may,  if 
necessary  to  justice  in  the  cause,  be  treated 
as  a  supplemental  bill.  An  amendment  stat- 
ing that  a  complainant  sues  technically  in 
a  representative  capacity,  and  not  individual- 
ly, in  the  same  cause  of  action,  does  not  make 
a  new  suit  or  cause  of  action,  particularly 
when  the  complainant  is  the  sole  party  in 
interest,  and  the.  suit  is  brought,  for  her  sole 
benefit."  And  in  Crimm  v,  Crawford,  29  Ala. 
623^  tl^  .Qourt  said: .  "The  amendment  of  the 
complaint,  by  showing  that  the  plaintiff 
claimed  in  his  capacity  of  administrator, 
does  not  substitute  a  new  cause  of  action. 
The  cause  of  action  is  really  the  same.  Tlie 
amendment  merely  inserts  thai  which  is  nec- 
essary to  secure  a  recovery  upon  the  existing 
cause  of  action,  which  was  imperfectly  set 
forth.  In  Hines  v.  Rutherford,  67  Me.  606, 
a  suit  brought  by  one  as  heir-at-law  was 
held  to  be  amendable  so  as  to  permit  the 
plaintiff  to  proceed  in  his  name  as  the  execu- 
tor of  the  will  of  the  decedent.  And  in  Mis- 
souri, etc.  R.  Co.  T.  Wulf,  226  U.  S.  570, 
Ann.  Cas.  1914B  134,  33  S.  Ct.  135,  57  U.  S. 
(L.  ed.)  355,  wherein  the  plaintiff  sued  as 
the  sole  beneftciary  under  a  state  statute,  it 
was  held  that  an  amendment  showing  that 
she  sued  as  the  personal  representative  under 
the  Federal  Employers*  Liability  Act  (Act 
of  April  22,   1908,  ch.  149,  35  Stat.  L.  65, 
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Fed.  St.  Ann.  1909  Supp.  p.  584),  was  not 
equivalent  to  the  eommenoement  of  a  new 
action,  so  as  to  subject  it  to  the  limitations 
prescribed  by  that  act. 

Under  the  rule  supported  in  the  majority 
of  jurisdictions,  a  plaintiff  may  amend  his 
action  so  as  to  change  the  capacity  in  which 
he  sues  from  that  of  an  individual  to  that  of 
a  trustee.  Middlesex  Banking  Co.  v.  Smith, 
83  Fed.  133,  52  U.  S.  App.  406,  27  C.  C.  A. 
485;  McCoy  v.  Watson,  51  Ala.  466;  Boas 
V.  Christ,  20  Pa.  Co.  Ct.  196.  See  also  La 
Pierre  v.  Webb,  113  6a.  820,  39  S.  E.  344. 
Thus  in  a  case  where  tlie  plaintiffs  sued  in 
ejectment  as  individuals,  they  were  permit- 
ted to  amend  so  as  to  show  that  they  sued 
in  the  capacity  of  trustees  of  a  church. 
Boas  V.  Christ,  20  Pa.  Co.  Ct.  196.  And  in  a 
case  where  the  plaintiff  began  his  action  as 
an  individual  within  the  period  of  limita- 
tions, it  was  held  that  an  amendment  show- 
ing that  the  plaintiff  sued  in  the  capacity 
of  a  trustee^,  filed  alter  the  period  of.  limita- 
tions had  expired,  did  not  constitute  the  in- 
stitution of  a  new  action  so  as  to  be  barred 
by  the  statute  of  limitations.  Middlesex 
Banking  Co.  v.  Smith,  83  Fed.  133,  52  U.  8. 
App.  406,  27  C.  C.  A.  485. 

Under  the  rule  obtaining  in  the  majority 
of  jurisdictions,  it  is  proper  to'  permit  a  plain- 
tiff to  amend  his  action  so  as  to  change  the 
capacity  in  which  he  sues  from  that  of  an 
individual  to  that  of  an  assignee  for  the 
benefit  of  creditors.  Hunt  ▼.  Collins,  4  la. 
56;  Schneider-Davis  Co.  v.  Brown  (Tex.)  46 
S.  W.  108.  In  the  case  last  cited  the  court 
said:  "Appellants'  first  assignment  com- 
plains that  the  court  erred  in  overruling  their 
exception  directed  at  plaintiff's  first  amend- 
ed original  petition,  to  the  effect  that  the 
original  cause  of  action  was  abandoned,  and 
a  new  cause  of  action  set  up,  which  whs 
barred  by  tlie  stattites  of  limitation.  The 
court  did  not  err  in  its  ruling.  The  proposi- 
tion is  based  upon  the  fact  that  the  original 
pleHdingf  did  not  disclose  that  plaintiff  held 
the  goods  as  trustee  for'  the  benefit  of  credi- 
tors, while  the  amended  plea  fully  set  forth 
this  fa«t  as  the  basis  of  his  right  of  posses- 
sion. This  was  not  a  change  in  the  caune  of 
action.  The  capacity  in  which  he  sued  waia 
not  changed  by  the  amended  pleadihg.  The 
same  proof  was  admissible  under  the  two 
pleadings." 

It  has  been  held  that  a  plaintiff  may  amend 
his  action  so  as  to  change  the  capacity  in 
which  he  sues  from  that  of  an  individual  to 
that  of  a  guardian.  Longmire  v.  Pilking- 
ton,  37  Ala.  296. 

Representative  to  Individual  Capacity, 

Under  the  rule  prevailing  in  the  majority 
of  jurisdictions,  a  plaintiff  may'  amend'  his 
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action  so  as  to  change  the  capacity  in  which 
he  sues  from  that  of  an  executor,  admin  istra- 
tor>  or  personal  representative  to  that  of  an 
individual.  Van  Doren  v.  Pennsylvania  R. 
Co.  93  Fed.  260,  35  C.  C.  A.  282;  St.  Louis, 
etc.  R.  Co.  v.  Herr,  193  Fed.  950,  113<:;.  C.  A. 
578  {certiorari  denied  225  U.  S.  705,  32  S. 
Ct.  837,  56  U.  S.  (L.  ed.)  1265;  Lucas  v. 
Pittman,  94  Ala.  616,  10  So.  003  {overruling 
Christian  v.  Morris,  50  Ala.  585,  Taylor  v. 
Taylor,  43  Ala.  649);  Atlanta,  etc.  R.  Co.  v. 
Smith,  1  Ga.  App.  162,  58  S.  fi.  106;  National 
Ben.  Assoc,  v.  Jackson,  114  111.  533,  2  N.  E. 
414;  Burlington  Voluntary  Relief,  etc.  v. 
More,  52  Neb.  719,  173  N.  W.  15;  Johnson  v. 
Phoenix  Bridge  Co.  197  N.  Y.  316,  90  N.  E. 
953  {dietiftguiahing  Doyle  v.  Carney,  1I>0  N. 
Y.  386,  83  N.  E.  37);  Jamieson  v.  Capron, 
96  Pa.  St.  15;  Walfenden  v.  Pennsylvania, 
Schuykill  Valley  R.  Co.  2  Pa.  Co.  Ct.  243; 
Whitehead  r.  Herron,  15  Tex.  127,  65  Am. 
Dec.  145.  And  see  the  reported  case.  See 
also  Cockrill  v.  Clyma,  98  Cal.  123,  32  Pac. 
888;  Herlihy  V.  Little,  200  Mass.  284,  86 
N.  E.  294.  In  Burlington  Voluntary  Relief, 
etc.  V.  Moore,  52  Neb.  719,  173  N.'  W.  15, 
which  was  an  action  brought  by  the  plain- 
tiff as  an  administratrix  and  which  was 
amended  to  show  that  the  plaintiff  sued  as 
an  individual,  the  court  said:  ''The  change 
was  not  a  substitution  of  plaintiffs,  it  was 
merely  a  change  in  the  description  of  the 
capacity  in  which  the  plaintiff  claimed  to 
be  suing.  Nor  was  the  cause  of  action 
changed.  The  object  of  each  petition  was  to 
recover  upon  the  same  contract  of  insurance. 
The  change  in  this  respect  was  merely  in  al- 
leging to  whom  the  insurance  was  payable, 
the  original  containing  no  allegation  on  the 
subject.  We  hold,  therefore,  that  the  amend- 
ment was  such  as  our  practice  permits,  and 
in  such  cases  the  allowance  of  amendments 
being  largely  in  the  discretion  of  the  trial 
court,  and  no  abuse  of  discretion  appearing, 
that  the  assignment  of  error  on  this  subject 
is  not  well  taken."  And  see  Van  Doren  v. 
Punnaylvania  R.  Co.  93  Fed.  260,  85  C.  C.  A. 
282,  wherein  the  court  said:  ''If  a  person 
who  is  both  widow  and  administratrix  sues 
in  the  wfong  capacity  the  action  may  be 
defeated  and  great  hardship  result  unless  an 
amendment  be  allowed  permitting  her  to 
prosecute  the  action  in  the  right  capacity. 
There  is  abundant  authority  to  the  effect  that 
under  a  general  power  to  allow  amendments 
necessary  for  the  determination  of  the  real 
question  in  controversy  between  the  parties, 
an  amendment  touching  the  capacity  in  which 
the  plaintiff  sues  or  declares  should,  when 
properly  applied  for,  be  permitted  where  sub- 
stantial justice  requires." 

It  has  been  held  that  an  action  may  be 
amended  so  as  to  change  the  capacity  in 
which  the  plaintiff  sues  from  that  of  a  guard- 
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ian  to  that  of  an  individual.    Huff  v.  Walk- 
er, 1   Ind.   103. 

The  general  rule  permits  an  action  to  be 
amended  ao  as  to  change  the  character  in 
which  the  plaintiff  sues  from  that  of  next 
friend  to  that  of  an  individual.  Brvant  v. 
Helton,  66  Ga.  477,  wherein  it  was  held  that 
where  a  husband  sued  as  the  next  friend  of 
his  infant  wife,  and  pending  the  action  the 
wife  became  of  age,  he  mig^t  amend  his  action 
BO  as  to  sue  in  his  own  name  and  that  of  his 
wife. 

Minority  Rule. 

In  some  jurisdictions  it  has  been  held  that 
a  plaintiff  may  not  amend  his  action  so  as 
to  change  the  capacity  in  which  he  sues  from 
that  of  an  individual  to  that  of  a  representa- 
tive capacity  or  vice  versa.  McRae  v.  McHae, 
11  La,  671;  Fleming  v.  Courtenay,  98  Me. 
401,  57  Atl.  502,  00  Am.  St.  Rep.  414;  Walk- 
er v.  Lansing,  etc.  Traction  Co.  144  Mich. 
685,  108  N.  W.  00;  Lower  v.  Segal,  60  N.  J. 
L.  00,  36  Atl.  777 ;  FiUhenry  v.  Consolidated 
Traction  Co.  63  N.  J.  L.  142,  42  Atl.  416; 
Bennett  v.  North  Carolina  K.  Co.  150  N.  C. 
345,  74  S.  £.  883;  Johnson  v.  Canadian 
Northern  K.  Co.  10  Manitoba  179.  Compare 
Anderson  v.  Brock,  3  Greenl.  (Me.)  243; 
Persinger  v.  Jubb,  52  Mich.  304,  17  N.  W. 
851;  Wolscheid  v.  Thome,  76  Mich.  ^5,  43 
N.  W.  12;  Smith  v.  Pinney,  86  Mich.  484,  49 
N.  W.  306;  Chamberlain  v.  Smith,  21  U.  C. 
Q.  B.  103. 

Under  the  minority  rule  a  plaintiff  cannot 
amend  his  action  so  as  to  change  the  capacity 
in  which  he  sues  from  that  of  an  individual 
to  that  of  an  executor,  administrator  or  per- 
sonal representative.  Fleming  v.  Courtenay, 
08  Me.  401,  57  Atl.  502,  00  Am.  St.  Rep.  414; 
Walker  v.  Lansing,  etc.  Traction  Co.  144 
Mich.  685,  108  N.  W.  90;  Fitzhenry  v.  Con- 
solidated Traction  Co,  63  N.  J.  U  142,  42 
Atl.  416;  Bennett  v.  North  Carolina  R.  Co. 
150  N-  C.  346,  ,74  S.  E.  883.  In  Fleming 
v.  Courtenay,  supra,  the  court  said:  "There 
is  no  more  identity  between  a  person  suing 
as  executor,  upon  a  cause  of  action  accruing 
to  his  estate,  and  the  same  person  suing  in 
his  individual  capacity,  upon  a  cause  of 
action  accruing  to  himself,  than  there  is 
between  two  entirely  different  persons.  It 
is  true,  that  in  Bragdon  v.  Harmon,  60  Me. 
20,  where  .a  plaintiff  was  described  in  the 
writ  as  executor,  the  court  held  that  an 
amendment  could  be  allowed  by  striking 
out  the  worda  'executor,  etc.;'  but  the  reason 
of  this,  as  expressly  stated  in  the  opinion, 
was  because  the  cause  of  action  was  describeil 
as  one  accruing  to  the  plaintiff  in  his  own 
right,  and  consequently  the  words  allowed  to 
be  stricken  out  were  simply  descriptio  per- 
sonae.    That  case  is  no  authority  for  the  power 


of  the  court  to  allow  an  amendment  whereby 
a  new  plaintiff  would  be  substituted,  or  even 
the  same  person  as  plaintiff  but  in  an  entire- 
ly different  capacity.  In  this  very  case,  when 
it  came  to  the  law  court-  before,  upon  excep- 
tions to  a  ruling  on  a  demurrer  to  the  defend- 
ant's plea  in  abatement  (95  Me.  128),  it 
appeared  that  the  plaintiff  had  joined  in  the 
same  writ,  counts  in  which  the  cause  of  ac- 
tion was  alleged  as  accruing  to  the  estate, 
and  other  counts  in  which  the  cause  of  action 
was  alleged  as  accruing  to  her  individually 
It  further  appeared  that  she  waa  not  execu- 
trix at  that  time.  But,  inasmuch  as  the 
counts  alleging  that  the  cause  of  action  ac> 
crued  to  her  individually  were  sufficient,  with 
a  slight,  amendment^  she  was  allowed  to 
amend  her  writ  by  striking  out  the  counts 
alleging  that  the  cause  of  action  accrued  to 
the  estate  which  she  represented  and  by  mak- 
ing the  slight  amendment  necessary  in  the 
counts  declaring  upon  the  cause  of  action  in 
her  own  right,  upon  the  authority  of  Bragdon 
T.  Harmon,  aupra.-^  In  Walker  v.  Lansing, 
etc.  Traction  Co.  144  Mich.  685,  108  X.  W. 
00,  it  was  said :  "The  second  group  of  errors 
relates. to  the  court's  permitting  an  amend- 
ment to  the  declaration.  The  result  of  the 
amendment  was  to  allow  the  plaintiff  to  ap- 
pear  in  the  action,  not  as  an  individual, 
entitled  to  the  damages  which  he  had  sus- 
tained as  the  husband  of  decedent  because  of 
her  injury  and  death,  but  as  her  personal 
representative,  entitled  to  very  different  dam- 
ages. The  effect  of  the  amendment  was  to 
permit  Mr.  Walk^  as  an  individual  repre- 
senting one  cause  of  action  to  get  out  of 
court,  and  Mr.  Walker  aa  administrator  rep- 
resenting an  entirely  different  cause  of  action 
to  get  into  court.  This  is  not  permissible." 
Under  the  m iqori ty  rule  a  plaintiff  cannot 
amend  his  action  so  aa  to  change  the  capacity 
in  which  he  sues  from  that  ol  an  executor, 
administrator  or  personal  representative  to 
that  of  an  individuiil.  McRae  v.  McRae,  II 
La.  671;.  Lower  v.  Segal,  60  N..J.  t-  00,  36 
Atl.  777;  Johnson  v.  Canadian  Northern  R. 
Co.  10  Maaitoba  170.  Compare  Chamberlain 
V.  Smith,  Canada  21  U.  C.  Q.  B.  1G3.  In 
Lower  v.  Segal,  supra,  it  was.  aaid  in  a  sylla- 
bus by  the  court:  "Application  being  made 
by  plaintiff  to  amend  the  proceedings,  so 
that  the  action  may  a)^>ear  to  have  been 
brought  by  her  as  widow,  held:  (1)  That 
the  propriety  of  making  the.  amendment 
asked  must  be  determined  without  reference 
to  the  fact  that  plaintiff  is. both  widow  and 
personal  representative  of  the  deceased;  and 
the  amendments  should  only  be  made  if,  in 
case  this  action  had  been  brought  by  another 
person  as  such  persoual  representative,  the 
widow  should  be  permitted  to  substitute  her- 
self aa  plaintiff,  and  amend  the  proceedings 
80  aa  to  present  her  claim  a{,'ain8t  defendant. 
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(2)  Such  an  amendment  would  not  tend  to- 
wards the  determination  in  this  suit  of  the 
real  question  in  controversy  between  the  par- 
ties thereto,  but  would  operate  to  institute  a 
now  suit  between  different  parties,  and  pre- 
senting other  questions.  It  is  not  an  amend- 
ment tluit  the  court  is  required  to  make.  (3) 
The  amendment  asked  would  be  unreasonably 
vexatious  to  defendant^  for  it  appears  on  the 
face  of  the  declaration  that  the  action  was 
not  brought  within  the  period  limited  by  the 
laws  of  Pennsylvania  for  bringing  such  ac- 
tions." And  in  Johnson  v.  Canadian  North- 
ern R.  Co.  10  Manitoba  179,  the  court  said: 
'The  plaintiff  applied  at  the  trial  to  amend 
by  striking  out  the  words  'administratrix/ 
etc.,  and  to  bring  the  suit  in  her  name  as 
widow  of  deceased.  The  Ontario.  Act  allows 
the  widow  to  sue  if  no  executor  or  adminis- 
trator lias  been  appointed.  The  application 
to  amend  was  renewed  before  this  court. 
To  allow  the  amendment  would  be  equivalent 
to  the  bringing  of  a  new  action.  The  suit 
was  clearly  brought  by  the  Manitoba  adminis- 
tratrix, as  such.  The  amendment  would 
permit  a  new  person  to  sue  whose  right  of 
intervention  depends  upon  the  absence  of 
an  executor  or  administrator  of  the  estate 
of  the  deceased." 
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Cliattel  Mortsagea  — -  Waiwar  — -  Lewy  of 
Attacliinent, 

The  levy  of  an  attachment  by  a  chattel 
mortgagee  on  the  mortgaged  property  as  the 
property  of  the  mortgagor  does  not  waive  the 
title  of  the  mortgagee,  or  estop  him  from 
maintaining  an  action  of  detinue  to  recover 
the  mortgaged  property,  since,  by  the  direct 
provisions  of  Code  1907,  §  4091,  a  chattel 
mortgagor  has  an  equity  in  the  mortgaged 
property  subject  to  levy. 

[See  note  at  end  of  this  case.] 

Res  Jpdicata  —  Xattara  Vot  im  laane. 

A  claim  suit  between  a  chattel  mortgagee 
and  a  third  party  resulting  in  favor  of  the 
third  party,  and  instituted  after  the  levy  of 
an  attachment  by  the  chattel  mortgagee  on 
the  mortgaged  property  as  the  property  of 
the  mortgagor  is  not  res  judicata  in  a  detinue 
suit  by  the  mortgagee  against  the  mortgagor 
as  to  the  same  property. 

Ckattttl     MortsaK^a     **     B«meAles     «f 


A  chattel  mortgagee  has  three  several  or 
concurrent  remedies  against  the  mortgagor: 
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An  action  at  law  to  recover  the  debt;  an  ap- 
propriate action  to  recover  possession  of  the 
property;  and  a  foreclosure  of  the  mortgage, 

and  sale  of  the  property. 
[See  96  Am.  St.  Rep. '690.] 

Certiorari  to  Court  of  Appeals. 

Petition  by  S.  E.  Logan  for  certiorari  to 
Court  of  Appeals  to  review  judgment  and  de- 
cision of  that  court  in  case  of  Logan,  et  al. 
V.  Smith  Bros.  Co.  9  Ala.  App.  459.  The 
material    facts   are    stated    in    the   opinion. 

Wsrr  DENIED. 

O.  M,  Alexander  and  Bl<wkmon,  Merrill  d 
Walker  for  appellant. 
Jamee  F.  Matthetta  for  appellee. 

[626]  MAtFiEU),  J. — ^The  questions  pre- 
sented for  decision  are  as  follows: 

Does  the  mortgagee  of  a  chattel  estop  him- 
self from  maintaining-  an  action  of  detinue 
to  recover  the  mortgaged  property  by  levying 
an  attachment  or  execution  upon  the  prop- 
erty as  the  property  of  the  mortgagor! 

If  not  estopped,  does  such  levy  amount  to 
a  waiver  of  the  right  or  title  of  the  mort- 
gagee? 

If  the  mere  levy  does  not  work  an  estoppel 
or  waiver,  is  a  claim  suit,  instituted  after 
the  levy,  between  the  mortgagee  and  a  third 
party,  which  results  in  favor  of  the  third 
party,  res  judicata,  in  a  detinue  suit  by  the 
mortgagee  against  the  mortgagor,  as  to  the 
same  property? 

The  trial  court  and  the  Court  of  Appeals 
answered  each  of  the  questions  in  the  nega- 
tive, and  the  defendant  mortgagor  seeks  cer- 
tiorari to  have  reviewed  the  judgment  and 
decision  of  the  Court  of  Appeals  as  to  these 
questions. 

Tlie  exact  questions  are  new  in  this  court, 
so  far  as  our  investigation  goes.  They  have 
Ix^n  decided  by  other  courts,  however;  but 
the  trouble  is  they  have  been  decided  differ- 
ently in  the  several  courts.  The  questions,  or 
some  of  them,  have  been  answered  in  the  af- 
firmative by  the  Supreme  Courts  of  Massa- 
chusetts and  of  Arkansas  and  other  states, 
and  in  the  negative  by  the  Supreme  Courts  of 
Illinois,  Indiana,  Kansas,  Iowa,  North  Da- 
kota, and  otlier  states. 

[527]  The  rule  of  law  is  thus  stated  by 
the  Supreme  Court  of  Massachusetts:  "A 
party  holding  personal  property  by  virtue 
of  a  mortgage  or  pledge  may  waive  his  claim 
under  such  mortgage  or  pledge,  and  attach  the 
pioperty  in  a  suit  to  recover  the  debt  for 
which  the  mortgage  or  pledge  was  give^. 
Buck  V.  Ingersoll,  11  Mete.  (Mass.)  226,  232. 
Such  attachment  is,  in  itself,  a  waiver  of  the 
claim  under  the  mortgage.  The  liens  re- 
spectively created  by  mortgage  and  by  at- 
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tachment  on  the  same  property  are  essential- 
ly different,  and  cannot  coexist.  They  affect 
verv  differently,  also,  the  riglits  of  third  per- 
Hona.  A  stranger  may  attach  personal  prop- 
erty subiect  to  the  incumbrance  of  a  prior 
lien  by  attachment,  with  no  responsiblity  for 
such  prior  lien;  if  the  lien  is  by  mortgage, 
he  must  pay  the  amount  secured  by  such 
mortgage,  before  his  attachment  is  effectual. 
We  have  no  need  to  discuss  the  question 
whether  the  same  rule  shall  apply  to  an  at- 
tachment of  the  equity  of  redemption  of  per- 
sonal property  to  secure  the  payment  of  the 
mortgage  debt  as  applies  to  the  equity  of  re- 
demption of  real  property,  for,  in  this  com- 
monwealth, the  equity  of  redemption  of  per- 
sonal property  is  not  attachable."  Evans  v. 
Warren,  122  Mass.  304. 

The  Arkansas  court  thus  states  the  rule, 
citing  a  number  of  authorities:  "The  levy 
of  the  attachment  amounted  to  an  assertion 
by  appcUanta  that  the  property  was  subject  to 
■eisure  and  sale  under  the  attachment.  But, 
as  this  could  not  be  true  if  the  lien  of  the 
mortgage  still  existed,  the  levy  of  the  at- 
tachment was  the  same  as  a  denial  on  the 
part  of  appellants  that  the  mortgage  lien 
existed,  and  was  in  effect  a  waiver  on  their 
part  of  the  lien  created  by  the  mortgage.  In 
other  words,  having  sued  out  an  attachment, 
levied  it  upon  the  property  in  question,  and 
prosecuted  the  attachment  suit  to  judgment, 
they  must  be  held  to  have  waived  [528 J  rights 
which  were  inconsistent  with  such  a  course 
of  procedure.  The  mortgage  lien,  being  in- 
consistent with  such  attachment,  was  thereby 
waived,  and  appellants  have  nothing  upon 
which  to  base  their  action  of  replevin."  Cox 
V.  Harris,  64  Ark.  215,  41  S.  W.  426,  62  Am. 
St.  Rep.  187,  188. 

The  Indiana  and  Illinois  courts  criticised 
the  rules  declared  by  the  Massachusetts  and 
Arkansas  courts  as  being  technical  and  artifi- 
cial, and  declined  to  follow.  See  Bryam  v. 
Stout,  127  Ind.  195.  26  N.  E.  687;  Barchard 
V.  Kohn,  157  III.  579,  41  N.  E.  902,  29  L.R.A. 
803.  In  the  latter  case  it  is  said :  "The  main 
case  which  holds,  that  an  attachment  of  the 
mortgaged  property  by  the  mortgagee  for 
the  mortgage  debt  is  a  waiver  of  his  lien 
under  the  mortgage  is  Evans  v.  Warren,  12*^ 
Mass.  303.  The  decision  in  that  case  was 
placed  upon  the  ground  substantially  that 
the  liens  created  by  mortgage  and  by  attach- 
ment upon  the  same  property  are  essentially 
different,  and  cannot  coexist,  for  the  reason 
that  under  the  Massachusetts  statutes  the 
equity  of  redemption  of  personal  property 
is  not  subject  to  attachment,  and  hence,  if 
the  mortgagee  causes  an.  attachment  to  issue 
against  the  mortgaged  property,  it  is  a 
waiver  of  the  mortgage  lien.  Tlie  cases  which 
hold  that  the  attachment  operated  as  a  waiv- 
er of  the  plaintiff's  rights  under  the  mort- 


gage do  so  upon  the  general  grounds  that  a 
person  cannot  avail  himself  of  inconaisteat 
remedies  in  relation  to  the  same  matter,  and, 
having  chosen  and  carried  into  effect  one 
remedy,  he  cannot  resort  to  a  different  one, 
involving  a  repudiation  of  the  grounds  upon 
which  the  first  one  was  based;  that  the  suit 
on  the  mortgage  and  the  attachment  suit 
were  inconsistent,  because  the  one  proceeds 
upon  the  ground  that  the  mortgagee  is  the 
owner  of  the  property,  and  the  other  upon 
the  ground  that  the  mortgagor  thereof  [S29} 
is  owner;  that,  when  the  debt  matured,  the 
mortgagee  had  the  right  to  take  the  property 
under  the  mortgage,  he  having  the  legal  title, 
subject  only  to  a  right  of  redemption;  and 
that,  by  bringing  the  attachment  suit,  he 
elects  to  tr6at  the  property  as  the  property 
of  the  debtor,  and  cannot,  by  seeking  to  en- 
force his  mortgage,  assert  an  o^^nership  and 
right  of  possession  in  himself  antedating  the 
attachment.  The  reasoning  in  Evans  v.  War- 
ren, supra,  was  held  to  be  unsatisfactory,  and 
Us  doctrine  was  repudiated  in  Byram  v.  Stout, 
127  Ind.  195,  26  N.  E.  687.  In  the  latter 
case  the  mortgagee  in  a  chattel  mortgage 
brought  an  action  to  foreclose  it,  and  a  junior 
mortgagee  set  up  as  a  defense  that  the  coni' 
plainant  had  previously  brought  suit  upon 
the  evidences  of  debt  secured  by  his  mortgage, 
and  had  therein  issued  a  writ  of  attadiment, 
and  levied  it  upon  the  mortgaged  property, 
and  had  thereby  released  his  mortgage  lien; 
but  the,  court  held  that  the  attaehment  waa 
not  a  waiver  of  the  mortgage  lien,  and  did 
not  estop  the  mortgagee  from  claiming  under 
his  mortgage,  basing  its  decision  mainly  up- 
on the  ground  that  in  Indiana  the  mortgagee 
in  a  chattel  mortgage  is  a  mere  lienliolder. 
Jones,  Mortg.  §  55.  In  support  of  the  con- 
clusion, that  the  mortgagee  of  personal  prop- 
erty is  a  mere  lieiiholder,  Indiana  decisions 
are  there  referred  to  holding  that  personal 
property  under  mortgage  may  be  levied  upon 
and  sold  by  execution  subject  to  the  mortgage 
lien." 

The  Massarhiisetts  doctrine  i«  thus  orita- 
cisfd  by  an  annotator  of  the  caw  of  Dix  ▼. 
Smith,  »  Okla.  124,  60  Pae.  303,  50  L.R.A. 
714:-  ''The  decision  in'  the  principal  case, 
while  the  logical  result  of  the  view  taken  of 
the  nature  and  effect  of  a  chattel  mortgage, 
and  of  the  construction  placed  upon  the  stat- 
ute governing  attachments,  rests  upon  strict- 
ly technical  grounds.  To  render  [B301  ap- 
plicable the  theory  of  the  pase,  that  a  lien 
of  a  chattel  mortgage  and  the  lien  of  an 
attaehment  are  inconsistent,,  and  cannot  co- 
exist, tiDoe  the  flrat  imports  legal  title  in  the 
mortgagee,  and  the  eeeond  legal  title  in  tlna 
bM>rtgaf|forf  ->  nfft  only  the  oomdion-laiir  doiy 
trine  that  a  battel  mortgage  operates  to 
transfer  the  legal  title  to  the  mortgagee,  but 
also  the  common-law  rule  that  a  mere  equita*^ 
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ble  right,  gnch  as  the.  equity  of  redemption 
remaining  in  the  mortgagor,  is  not  subject 
to  levy,  must  have  been  left  undisturbed,  both 
by  statute  and  judicial  decision.  E)ven  in  a 
jurisdiction  where  the  doctrine  that  the  legal 
title  is  in  the  mortgagee  has  not  been  aban- 
doned, there  is  no  necessary  inconsistency 
between  the  lien  of  a  chattel  mortgage  and 
the  lien  of  an  attachment,  though  asserted  by 
the  same  person,  if,  either  by  statute  or  judi- 
cial  decision,  the  equity  of  redemption  in 
the  mortgagor  is  made  subject  to  attachment. 
While  the  statute  involved  in  the  principal 
case  affords  the  means  of  reaching  by  attach- 
ment property  that  has  been  mortgaged,  the 
opinion  emphasizes  the  fact  that  the  statute 
contemplates  the  payment  and  discharge  of 
the  mortgage  before  the  lien  of  the  attach- 
ment can  attach,  so  that  the  statute  does 
not  impair  either  of  the  doctrines  of  the 
common  law  referred  to.  The  theory  and  de- 
cision of  the  principal  case  have  the  support 
of  Evans  v.  Warren,  122  Mass.  308,  which  is 
substantially  like  it,  except  that  there  the 
attachment,  which  was  subsequently  dis- 
solved, was  issued  for  the  debt  secured  by  the 
mortgage.  The  court  took  the  view  that  the 
Hens  were  essentially  different,  and  could  not 
coexist,  pointing  out  that  the  legal  title  wav 
in  the  mortgagee,  and  that  the  equity  of  re- 
demption in  personal  property  was  not  at- 
tachable." 

Whatever  might  be  the  correct  doctrine  in 
this  state  but  for  our  statutes,  our  statutes 
certainly  change  the  [&3t]  law  from  that  de- 
clared by  the  Supreme  Courts  of  Massachu- 
setts and  Arkansas.  Section  4091  of  our 
(.*ode  expressly  makes  the  equity  of  redemp- 
tion in  either  land  or  personal  property,  sub- 
ject to  levy  and  sale  under  execution.  This 
being  true,  the  doctrine  of  estoppel  or  waiver 
cannot  apply  to  or  result  from  the  levy  of  an 
execution,  by  the  mortgagee,  upon  the  mort- 
gaged chattels. 

It  is  true  that  this  court,  in  the  ease  of 
Puller  V.  Eames,  108  Ala.  464,  19  So.  366, 
held  that,  where  there  was  a  conditional  sale 
of  chattels,  the  vendor  retaining  title  until 
the  purchase  price  was  pHid,  and  the  vendor 
attached  the  property  as  that  of  the  vendee, 
he  was  thereby  estopped  from  bringing  an 
action  of  detinue  to  recover  the  same  proper- 
ty, thereby  claiming  that  it  was  the  vendor's, 
and  not  the  vendee's.  In  that  case  this  court 
said:  "In  this  attachment  proceeding,  the 
plaintiff  unequivocally  recognized  the  prop^ 
(^rty  as  defendant's,  and  sought  to  subject  it 
in  a  manner  wholly  inconsistent  with  the  re- 
tention of  the  title  In  himself  when  he  sold 
the  property  to  defendant.  He  thereby 
waived  airy  title  he  might  have  had  to  the 
property^  and  could  not  afterwards  institute 
this  suit  maintainable  only  on  th«' theory  of 
title  in   himself.     Thomason   v.   Lewis,   108 


Ala.  426,  15  So.  830;  Montgomery  Iron 
Works  V.  Smith,  08  Ala.  644,  13  So.  525; 
Lehman  v.  Van  Winkle,  92  Ala.  443,  8  So. 
870;  Tanner,  etc.  Engine  Co.  v.  Hall,  89  Ala. 
628,  7  So.  187," 

In  that  case,  as  is  pointed  out,  the  two 
remedies  were  inconsistent,  and  not  concur- 
rent, and,  the  vendor  having  elected  to  attach 
the  property  as  that  of  the  defendant,  and  to 
hold  him  liable  for  the  purchase  price,  he 
would  not  be  allowed  to  have  the  property 
and  also  to  have  the  purchase  price. 

In  the  case  at  bar,  as  to  mortgaged  chat- 
tels, the  statute  changes  the  rule,  if  it  would 
not  otherwise  be  different.  [532]  The  equity 
of  redemption  in  chattels  being  subject  to 
levy  and  sale  under  execution,  the  levy,  of 
course,  was  not  a  claim  inconsistent  with 
that  of  the  mortgagee's  title,  and,  for  this 
reason,  the  pleas  setting  up  estoppel,  election, 
or  waiver,  on  account  of  this  levy,  were  no 
defense  to  the  action  of  detinue;  hence  no 
error  intervened  in  the  trial  court  or  in  the 
Court  of  Appeals  as  to  the  rulings  on  de- 
murrer to  these  pleas. 

The  claim  suit  was  a  contest  between  the 
mortgagee  and  a  third  party.  In  this  suit 
the  issue  was,  by  virtue  of  the  statute,  wheth- 
er the  property  was  that  of  the  defendant,  the 
mortgagor,  and  whether  it  was  subject  to 
the  process.  The  title  to  the  property  as 
between  the  mortgagee  and  the  mortgagor 
was  not  therefore  put  in  issue,  nor  decided, 
so  far  as  the  pleas  show,  and  therefore  the 
result  of  that  claim  suit  was  not  shown  to  be 
res  judicata  of  the  detinue  suit  between  the 
mortgagee  and  the  mortgagor. 

In  this  state  the  mortgagee  haa  three  reme- 
dies against  the  mortgagor,  either  of  which 
he  is  at  liberty  to  pursue,  or  he  may  pursue 
any  two  or  all  concurrently:  He  may  bring 
an  action  at  law  to  recover  the  debt,  an  ap- 
propriate action  to  recover  possession  of  the 
property,  and  may  foreclose  the  mortgage, 
and  sell  the  property.  But,  if  he  pursue  one 
or  more,  each  suit  must  be  tried  and  deter- 
mfaied  on  the  principles  applicable  and  pre- 
vailing in  the  fortm  in  whieh  the  particular 
remedy  is  sought. 

The  questions  were  treated  fully  by  the 
Court  of  Appeals  in  an  able  opinion  by 
Walker,  P.  J.,  in  which  we  totirely  concur, 
and^  but  for  the  fact  that  the  question  is  one 
of  iSrst  impression  in  this  court>.it  might 
well  be  disposed  ai  by  loir  merely  adopting 
the  opinion  of  the  Court. of  Appeals. 

The  writ  of  certiorari  is  therefore  denied* 
'  [53S]  Certiorari  denied. 

Anderson,  C.  J.,  and  Sayre,  Somerville»  de 
G^mffenried)  and  Gardner,  J  J.,  concur.  Mc*. 
Clellan,  J.,  thinks  <  the  writs  of  certiorari 
prayed  for  should  be  denied  for  the  reasons- 
and  upon  the  considerations  set  forth  in  the 
i^inioB  of  the  Court  of  Appeals. 
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NOTE. 

Waiver  of  Oliattel  Mortsage   Lien  liy 

Attaoluneiit. 

The  majority  of  the  recent  cases  are  in 
accord  with  the  rule  laid  down  in  Kansas 
City  Live  Stock  Com.  Co.  v.  Bank  of  Hamlin, 
79  Kan.  761,  17  Ann.  Cas.  956,  that  if  the 
mortgagor  of  chattels  retains  a  title  or  in- 
terest therein  subject  to  levy  and  sale  the 
mortgagee  does  not  waive  his  mortgage  lien 
by  the  levy  of  an  attachment  on  the  chattels 
in  an  action  for  the  debt  secured  by  the  mort* 
gage.  Such  a  holding  is  in  the  reported  case 
rested  on  a  statute  providing  that  a  chattel 
mortgagor  retains  an  equity  subject  to  levy 
and  sale.  See  to  the  same  effect  J.  I.  Case 
Threshing  Mach.  Co.  v.  Johnson,  152  Wis.  8> 
139  N.  VV.  446. 

In  Flores  v.  Stone,  21  Cal.  App.  105,  131 
Pac.  348,  rehearing  denied  21  Cal.  App.  Hi, 
131  Pac.  351,  352,  under  a  statute  whereby 
a  mortgagee  does  not  obtain  title  to  the 
mortgaged  chattels  but  merely  a  lien  on 
them,  an  attachment  levied  on  mortgaged 
property  the  mortgage  on  which  was  subse-> 
quently  assigned  to  the  plaintiff,  was  held 
not  to  estop  the  mortgagee  from  prosecuting 
an  action  to  foreclose  the  mortgaged  prop- 
erty, the  court  ^basing  its  decision  on  the  fact 
that  the  mortgagee's  interest  in  the  property- 
was  a  lien  and  not  a  fee.  The  court  said: 
"The  contention  of  appellant,  in  brief,  ia 
that,  plaintiffs  having  attached  the.  property 
subject  to  the  mK)rtgage  and  afterwards  pay* 
ing  to  the  mortgagee  the  amount  of  the  mort- 
gage debt  and  obtaining  an  assignment  of 
said  notes  and  mortgages,  they  thereby 
waived  all  right  to  any  lien  under  the  re^ 
spective  mortgages  and  that  they  are  there- 
fore estopped  from  foreclosing  the  same. 
This  claim  is  based  upon  sections  2968  to 
2970,  inclusive,  of  the  Civil  Code  and  certain 
decisions  of  the  courts,  especially  of  other 
jurisdictions^  hereafter  to  be  noticed.  It  is 
not  disputed  that,  in  this  state,  the  mort- 
gagee does  not  hold  the  title  to  the  property 
but  he  merely  has  a  lien  thereon  as  security 
for  the  payment  of  his  debt.  <Civ.  Code 
Section  2888.)  This  applies  to  mortgages  of 
personal  as  well  as  of  real  property.  (Al- 
ferits  V.  Borgwardt,  126  Cal.  202  [58  Pac. 
460.])  While  the  mortgagee,  therefore,  ca& 
maintain  only  one  action  for  the  recovery  of 
the  debt  secured  by  the  mortgage,  as  pro- 
vided in  section  726  of  the  Code  of  Ci'vil 
Procedure,  there  is  nothing  to  preclude  liim 
from  attaching  the  property  for  an  unse- 
cured debt.  lie  would  not  thereby  waiv«  his 
mortgage  as  there  is  no  inconsistency  in  the 
assertion  of  the  two  claims.  If  the  mortgage 
conveyed  the  title  the  situation^  of  course, 
would  be  different,  as  he  would  be  attaching- 


his  own  property.  The  assignee  of  the  mort- 
gage would  sustain  the  same  relation  to  the 
case,  and  the  institution  of  an  action  and  the 
levy  of  an  attachment  on  the  property  for  an 
unsecured  debt  could  not  of  itself  be  deemed 
a  waiver  of  the  lieu  of  his  mortgage  nor 
should  it  deprive  him  of  his  right  to  enforce 
the  payment  of  the  secured  debt^  If  prac- 
ticable, only  one  action  should  be  brought 
and  a  needless  burden  of  expense  should  not 
be  imposed  upon,  the  debtor,  but  it  is  not 
perceived  how,  on  principle,  if  the  attachment 
suit  is  instituted  first,  it  destroys  the  lien  of 
the  mortgage.  In  this  instance,  manifestly, 
the  attaching  creditor  was  not  in  a  position 
to  foreclose  at  the  time  the  attachment  was 
issued  as  the  HPsignment  of  the  mortgage  was 
made  subsequently."  So  in  Krebs  v.  Saw^yer, 
162  la.  593,  144  N.  W.  345,  it  was  held  that 
a  mortgagee  who  seized  the  mortgaged  prop- 
erty in  a  replevin  suit  did  not  waive  or  de- 
preciate his  mortgage  lien  in  any  way.  That 
case  likewise  involved  a  state  whereby  the 
mortgagee  was  not  vested  with  the  title  to 
the  mortgaged  property,  but  was  entitled 
merely  to  possession.  The  court  said :  '^There 
is  nothing  in  the  point  that  Sawyer  waived 
his  mortgage  lien  by  commencing  his  action 
of  replevin  in  Net^raska.  What  he  did  there 
was  in  the  enforcement  of  his  lien,  and  not 
in  hostility  to  it.  In  fact^  he  has  never 
waived  either  claim,  but  constantly  asserted, 
both,  as  he  had  the  right  to  do."  To  the 
same  effect  see  Stein  v.  McAuley,  147  la. 
630,  125  N.  W.  336,  140  Am.  St.  Rep.  332, 
27  L,RJ^.(K.S.>.  692,  wherein  it  was  said: 
"The  whole  doctrine  of  waiver  is  based  upon 
the  theory  th^t  tlie  respective  liens  are  es- 
sentially differ^t»  and  cannot  co-exist.  See 
Evans  v.  W^arren,  supra.  When,  then,  a  chat- 
tel mortgage  conveys  the  legal  title  to  the 
mortgagee,  aa  in.  Maps^husetts  and  some  of 
the  other  states,  afRrming  the  doctrine  of 
waiver,  it  is  manifest  that  the  concluaion 
reached  in  these  jurisdictions  is  correct;  for 
it  is  elementi^ry,  of  course,  that  one  may  not 
attach  his  own  property.  But  where  the 
mortgage  creates  a  mere  Uen  upon  the  prop- 
orty,  as  in  this  state  (see  Code,  section  2911 ) , 
the  reason  lor  th^  rule  does  not  exist  and 
in  such  cases  th^  rule  itself  is  inapplicable. 
This  distinction  •  is  pointed  out  in  the  caaea 
from  Illinois, .  Ij^di^M,  and  Nebraska  here- 
tofore cited.  In  tllis  ^te  the  mortgagor  has 
an  equity  of  redemption  under  a  chattel 
mortage,  which  may  be  levied  upon  and 
sold  (see  Cod^  sections  3905,  3979);  and,  if 
this  may  be  done,  we  see  no  reason  why  a 
mortgagee  of  the  property  may  not  himself 
levy  upon  this  eciuity.in  the  property  itself 
witliout  w^ivjj^  his  mortgagie  lien.  In  such 
a.ca^e  h,e  is  not  asserting  title  in  himself  in 
one  proceeding  aqd  levying  upon  it  in  an> 
other.     His  rights,  then,  are  simply  cumu- 
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lative,  and  in  no  sense  inconsistent.  Tliis 
distinction  is  now  generally  recognized  by 
courts  and  text-writers."  The  case  of  Green 
V.  Bass,  83  Ohio  St.  378,  Ann.  €as.  1012A 
828,  94  N.  E.  742,  adheres  to  the  doctrine 
that  a  mortgagee  does  not  lose  his  mortgiage 
lien  by  instituting  an  attachment  proceeding. 
In  that  case  it  appeared  that  a  mortgagee 
brought  an  action  on  the  note  which  the 
mortgage  secured  and  after  recovering  judg- 
ment caused  an  execution  to  be  issued  and 
levied  on  the  property  covered  by  the  mort- 
gage. It  did  not  appear  whether  the  mort- 
gagee's interest  amounted  to  title  to  the 
mortgaged  property  or  whether  it  was  merely 
a  lien.  However,  the  court,  discussing  the 
effect  of  the  levy  on  the  validity  of  the  mort- 
gage, said:  "That  the  note  became  merged 
in  the  judgment  which  was  a  higher  form  of 
the  same  debt  is  clear  enotigh  upon  both  prin- 
ciple and  authority.  But  it  is  not  made  to 
appear  how  it  could  affect  the  lien  of  the 
mortgage,  which,  according  to  the  established 
view  in  this  state,  is  only  a  security  for  the 
debt.  Why  should  tiot  that  which  was  a 
security  before  the  recovery  of  judgment  be 
a  security  after  it?  Plaintiff  did  not,  in  any 
way,  change  his  position  in  consequence  of 
the  recovery  of  that  judgment,  nor  was  he, 
in  any  way,  affected  by  it.  No  reason  ap- 
pears why  the  case  should  not  be  governed 
by  the  general  rule  that  a  security  continues 
until  the  discharge  of  the  obligation.  If  the 
doctrine  of  merger  could  be  said  to  be  in- 
applicable to  a  case  of  this  character,  it 
would  still  be  true  that  even  with  respect 
to  the  union  of  a  lesser  and  greater  estate 
in  the  same  property  and  in  the  same  person, 
the  estates  will  not  be  regarded  as  merging 
if  equitable  considerations  require  them  to  be 
regarded  as  separate." 

However,  in  Johnson  v.  Jones,  39  Okla.  323, 
]3.>  Pac.  12,  48  L.R.A.(N.S.)  547,  the  opposite 
view  was  announced.  In  that  case  it  was 
held  that  a  mortgagee  by  attaching  the. mort- 
gaged property,  released  the  nix)rtgage.  The 
court  said:  "The  lower  court  did  not  err  in 
giving  the  instruct;ion.  Instruction  "So..  23 
reads  as  follows:  'You  are  instructed  that 
you  will  not  consider  the  question  of  the 
mortgage,  which  plaintiff  claims  he  held  on 
the  mares  and  mules  now  claimed  by  defend- 
ant Jones,  so  far  as  it  relates  to  said  mares 
and  mules,  as  the  plaintiff,. by  attaching  said 
property,  destroyed  whatever  mortgage  lien  he 
may  have  had  by  reason  of  said  alleged  mort- 
gage, and,  in  determining  the  rights  of  said 
defendant  Jones  to  said  property,  said  mort- 
gage will  be  considered  by  you.'  This  in- 
struction correctly  states  the  law  of  the  case.' 
See  Dix  v.  Smith,  9  Okla.  124,  60  Pac.  303, 
50  L.RJ^.  714;  Crimspn  v.  Barse  Live  Stock 
Commission  Co.  17  Okla.  117,  87  Pac.  876; 
Jones  on  Chattel  Mortgages,  sec    565.     The 


distinction  urged  by  counsel,  while  ingenious, 
to  our  minds  is  fallacious,  and  will  not 
stand."  It  may  be  pointed  out  that  in  Okla- 
homa a  mortgagee  has  title  to  the  mortgaged 
property  and  not  merely  a  lien.  To  substan- 
tially the  same  effect,  see  Rooney  v.  McPher- 
son,  38  Okla.  410,  133  Pac.  212.  But  in 
Sheets  v.  Hocker,  34  Okla.  676,  128  Pac.  725, 
a  stranger  to  the  mortgage  who  levied  an 
execution  against  a  house  for  the  purpose 
of  satisfying  a  money  judgment  but  who 
when  informed  of  the  existence  of  a  chattel 
mortgage  on  the  same  property,  obtained  an 
assignment  of  the  same  and  commenced  fore- 
closure proceedings  under  the  mortgage  after 
dropping  the  levy,  was  held  not  to  lose  his 
rights  under  the  mortgage.  The  court  said: 
"The  plaintiff  relied  upon  the  proposition 
that  the  levy  of  the  execution  was  a  waiver 
of  the  mortgage.  The  evidence  does  not  show 
an  intention  to  waive  the  mortgage.  It  shows 
that  the  execution  was  placed  in  the  hands 
of  the  constable  before  the  defendant  learned 
of  the  existence  of  the  mortgage.  As  soon  as  de- 
fendant learned  of  the  mortgage,  he  bought  it, 
and  from  that  time  proceeded  under  it,  and 
proceeded  promptly.  The  constable  had  the 
execution  and  levied  it,  but  according  to  the 
testimony,  he  was  instructed  not  to  proceed 
under  it.  This  instruction  was  given  next 
morning.  The  defendant  proceeded  promptly 
to  advertise  and  sell,  and  never  seemed  to 
rely  on  the  execution  at  all.  The  facts  of 
this  case  do  not  bring  it  within  the  rule  laid 
down  in  Dix  v.  Smith,  9  Okla.  124,  60  Pac. 
3p3,  50  L.R.A.  714.  In  that  case  the  cred- 
itor proceeded  with  an  attachment.  In  this 
case  he  proceeded  with  the  mortgage,  and 
instructed  the  officer  not  to  proceed  under  the 
execution.  The  mortgage  lien  was  not  dis- 
charged when  defendant  bought  the  note,  and 
had  it  assigned  to  himself,  and  the  fact  that 
the  constable  also  levied  an  execution  did  not 
discharge  the  lien  of  the  mortgage." 


FfimnnBCT  Air. 


V. 


Virginia    Supreme    Court   of    Appeals — 
September  9,  1916. 

117  Vq,  $06;  80  S,  E,  158, 


WIIU   —   Diviaion   Per  <?«pita   or   Per 
Stirpei. 

A  bequest  to  persons  ^ho  are  living  and  to 
children  of  another  who  is  dead  presumptive- 
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ly  refers  to  the  children  as  individuals  and 
not  as  a  class,  and  tlie  children  take  the  same 
share  per  capita  with  those  persons  who  are 
living,  and  the  relations  between  the  bene- 
ficiaries and  the  operation  of  the  statute  on 
those  relations  in  case  of  intestacy  do  not 
overcome  the  presumption  that  a  per  capita 
distribution  was  intended. 

[See  note  at  end  of  this  case.] 

Same. 

A  husband  and  wife  executed  a  will  where- 
by they  made  specific  legacies,  and  then  gave 
to  persons  named  and  the  daughters  of  an- 
other person  their  estate,  "to  be  equally 
divided  between  them."  The  beneficiaries 
bore  different  degrees  of  relationship  to 
each  other  and  to  the  husband  and  wife. 
Held,  that  the  estate  must  be  divided  per 
capita   among   the   t)eneiiciaries. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  CoUrt,.  Eoanoke 
county. 

Action  between  Perdue  and  Starkey's  heirs, 
involving  construction  of  will.  From  judg- 
ment rendered,  certain  parties  appeal.  The 
facts  are  stated  in  the  opinion.    Revebbeo. 

Samuel  A,  Anderson  and  John  P.  Lee  for 
appellants. 

Martin  d  Chitwoody  Cocce  d  Cocke  and 
E.  W.  Saunders  for  appellees. 

[807]  Harbison,  J. — This  appeal  involves 
the  proper  construction  of  the  fifth  clause  of 
the  joint  will  of  John  C.  Starkey  and  Mary 
A.  Starkey,  his  wife. 

After  sundry  specific  legacies  are  made,  the 
fifth  clause  disposes  of  the  residuum  of  the 
joint  estate  as  follows:  "We  give  and  be- 
queath unto  Sallie  P.  Blount,  Elsie  Jeter, 
Duck  Hancock  and  Charles  F.  Poindexter  and 
S.  L.  Holland's  daughters  by  first  wife  the 
remainder  of  our  estate,  both  real  and  per- 
sonal, to  be  equally  divided  between  them.'* 

The  beneficiaries  under  this  clause  bear 
different  degrees  of  relationship  to  each  other 
and  to  the  testator  and  the  testatrix.  Some 
are  nieces  of  the  testator  and  others  nieces 
of  the  testatrix.  Duck  Hancock  and  Charles 
Poindexter  being  niece  and  nephew  of  both, 
and  the  appellant!^  w]io  apre  8.  L.  Holland's 
daughters  by  his  first  wife^  being  great-nieces 
of  the  testatrix. 

The  rule  of  cdnatruotioii  to  be  applied  in 
the  interpretation  of  the  language  used  in 
the  clause  under  consideration  has  long  been 
settled  in  thie  jurisdiction.  It  is  that,  in 
the  absence  of  explanation,  where  a  bequest 
is  made  to  some  wbp  are  living  and  to  the 
children  of  another  who  is  dead,  the  children 
of  the  one  who  is  dead  are  presumed  to  be 
referred  to  as  indiv^dtialff  and  not  as*  a  elasi, 
taking  the  same  ahare  per  capita  with  those 
who  are  living;   and  tiliat  the  relations  ex- 


isting between  the  parties,  and  the  operation 
which  the  statute  would  have  upon  those  re- 
lations in  case  of  intestacy  are  not  sufficient 
to  overcome  the  presumption  that  a  per 
capita  distribution  was  intended.  Whittle 
V.  Whittle,  108  Va.  22,  60  S.  E.  748;  Walker 
V.  Webster,  95  Va.  377,  28  S.  E.  570;  Hoxton 
V.  Griffith,  18  Qrat.  (Va.)  574. 

In  the  last  named  case.  Judge  Joynee, 
speaking  for  this  court,  states  the  rule  In  the 
following  clear  and  satisfactory  [808]  lan- 
guage :  '* When  a  .beque&t  is  msule  to  several 
persons,  in  general  terms,  indicating  that 
they  are  to  take  equally  as  tenants  in  com- 
mon, each  individual  will  of  course  take  tJie 
same  share;  in  other  words,  the  legatees  will 
take  .  per  capita.  The  same  .  rule  applies 
where  a  bequest  is  to  one  who  is  living,  and 
tp  the  children  of  another  who  is  dead,  what- 
ever may  be  the  relations  of  the  parties  to 
each  other,  or  however  the  statute  of  dis- 
tributions might  operate  upon  those  relations 
in  case  of  intestacy.  Thus,  where  property  is 
given  "to  my  brother  A,  and  to  the  children 
of  my  brother  B,''  A  takes  a  share  only  equal 
to  that  of  each  of  the  children  of  B.  So  where 
the  gift  is  to  A's  and  B's  children,  or  to  the 
children  of  A  and  the  children  of  B«  the  chil- 
dren take  as  individuals,  per  capita.  The 
substance  of  this  rule  of  construction  is  that, 
in  the  absence  of  explanation,  the  children  in 
such  a  case  are  presumed  to  be  referred  to 
as  individuals,  and  not  as  a  class,  and  that 
the  relations  existing  between  the  parties, 
and  the  operation  which  the  statute  would 
have  upon  those  relations  in  case  of  intestacy, 
are  not  sufficient  to  control  this  presumption. 
The  general  rule  is  well  established,  and  has 
been  fully  rec(>gnized  by  th^  decisions  of  this 
court.  Brewer  v.  Opie,  1  Call,  (Va.)  212: 
Crow  V.  Crow,  1  Leigh  (Va.)  74;  McMaster 
V.  McMaster,  10  Grat.  (Va.)  275."  This 
learned  judge  adds:  "But  this  rule  is  not 
infiexible,  and  it  will  yield  to  the  cardinal 
rule  of  construction  which  requires  that  effect 
shall  be  given  to  the  intention  of  the  testator, 
to  be  collected  from  the  whole  will.  If,  there- 
fore, an  intention  can  be  collected  from  the 
will  that  the  children  of  the  deceased  parent 
are  to  take  as  a  class^  that  intention  will 
prevail."    . 

The  cases  cited  in  support  of  the  rule  by 
Judge  Joynes  show  from  what  an  early  day 
the  rule  as  stated  by  him  has  been  the  estab- 
lished law  in  this  State;  and  the  subse- 
quent [809]  cases  cited  by  us  show  how  uni- 
formly that  rule  of  construction  has  been 
upheld  to  the  present  day. 

The  will  in  the  case  before  us  is  brief.  As 
already  seen,  after  fnaking  several  specific 
legacies,  the  residuary  clause  under  construc- 
tion declares  that  the  bieneficiaries  mentioned 
therein  are  to  take  ''the  remainder  of  our 
estate,  both  real  and  personal,  to  be  equally 
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divided  between  them."  There  is  not  a  word 
in  any  other  part  of  the  will  indicating  that 
the  makers  intended  by  the  language  used 
any  other  disposition  of  their  estate  than 
that  which  follows  under  the  rule  of  con- 
struction mentioned;  nor  is  there  anything 
in  the  agreed  facts  which  suggests  that  they 
expected  the  estate  given  to  be  divided  other- 
wise than  per  capita  among  those  who  were 
to  take  it. 

The  makers  of  the  will  selected  those  who 
were  to  take  the  remainder  of  their  estate, 
describing  some  of  them  by  name  and  others 
as  the  daughters  of  S.  L.  Holland  by  his 
first  wife,  and  clearly  and  specifically  directed 
that  such  residuum  should  be  equally  divided 
between  them. 

The  interpretation  put  upon  the  will  by  the 
circuit  court,  that  the  beneficiaries  under  the 
fifth  clause  took  per  atirpes  and  not  per 
capita  is  in  conflict  with  the  established  rule 
of  construction  to  which  we  have  adverted. 
The  decree  complained  of. must,  therefore,  be 
reversed  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views 
Iierein  expressed. 

Reversed. 


HOTE. 

Bequest  to  Be  DiTided  Eqvally  Among 
Persons  Btaadlas  in  Difloront  Re« 
lationskips  to  Testator  as  Beqwirtnc 
DiYision.  Per  Capita  or  Per  Stirpes. 

Generally,  411. 

Gift  to  Unnamed  Persons,  412. 
Gift  to  Named  Persons  and  Unnamed  Mem- 
bers of  Class: 

Generally,  412. 

Children  and  Grandchildren,  413. 

Brothers    or    Sisters    and    Nephews    or 
Nieces,  414. 

Wife  and  Cliildren,  415. 
Gift   to    Named    Persons    o|   Two   or    More 

Classes,  415. 


Oenerally, 

It  18  a  general  rule  of  testamentary  con- 
struction  that,  in  the  absence  of'  language 
indicating  a  contrary  intent,  a  direction  that 
a  bequest' to  several  persons  shall  be  divided 
equally  among  them  imports  a  diversion  per 
capita  and  not  per  stirpes  though  the  bene- 
ficiaries  stand  in  different  degr^s  of  rela- 
tionship to  the  testator.  Ballentine  v.  Foster, 
128  Ala.  639,  30  So.  481;  Purnell  v.  Culbert- 
son,  12  Bush  (Ky.)  369;  Hertz's  Estate,  22 
Pa.  Diat.  250:  Prlester's  Estate,  23  Pa. 
Super.  Ct.  336.  And  see  the  cases  cited 
throuffhout  this  note.  'The  settled  lep^l  con- 
struction of  the  words  'equally  to  be  divided,' 


when  used  in  a  will  is  to  cause  an  equal 
division  of  the  property  per  capita  and  not 
per  stirpes,  whether  the  devisees  be  children 
and  grandchildren,  brothers  or  sisters  and 
nephews  or  nieces,  or  strangers  in  blood  to 
the  testator."  Doe  v.  Roe,  2  Har.  (Del.) 
103,  29  Am.  Dec.  336,  citing  Butler  v.  Strat- 
ton,  3  Bro.  C.  C.  (Eng.)  367;  Lincohi  v.  Pel- 
ham,  10  Ves.  Jr.  (Eng.)  176;  Lugar  v.  Har- 
man,  1  Cox  Ch.  (Eng.)  250;  Northey  v. 
Strange,  1  P.  Wms.  (Eng.)  341.  So  in  John- 
ston V.  Knight,  117  N.  C.  122,  23  S.  E.  92,  it 
was  said:  "The  \fords  'equally  divided'  do 
not  absolutely  control  in  all  instances,  but 
yield  only  when  other  language  of  the  will 
or  the  manifest  intent  requires  it." 

The  rule  yields  of  course  to  testamentary 
language  evincing  a  contrary  intent.    See  the 
cases  cited   throughout  this  note.     Thus   in 
Risk's  Appeal,  52  Pa.  St.  269,  91  Am.  Dec. 
156,  it  was  said:     ''But,  like  all  other  rules 
of  construction,  when  applied  to  wills,  this 
one,  that  entitles  children  of  a  living  child 
to  take  per  capita,  must  be  controlled  by  the 
general  intention  of  the  testator.     Not  that 
the  principle  of  the  per  stirpes  rule  is  to  be 
preferred  because  adopted  by  the  statutes  of 
distribution,  for  it  may  be  tlie  very  purpose 
of  the  testator,  as  it  is  his  right,  to  take  his 
estate  out  of  the  principles  of  the  statute. 
But  it  is  a  reasonable  presumption  tli^t  the 
mind  of  the  testator  was  familiar  with  the 
statutory  rule  of  distributions;  and  if  we  see 
in  his  will  an  intention  to  distribute  accord- 
ing to  that  rule,  we  should  give  it  effect  all 
the  more  readily  because  it  is  provided'  by 
law  for  cases  where  there  is  no  will.     Why, 
then,  should  a  testator  make  a  will  at  all, 
if  he  means  it  should  operate  as  the  statute 
would  operate  without  it  ?    He  may  desire  to 
give  legacies  to  those  who  would  take  nothing 
under  the  statute,  or  increased  portions  to 
some  who  would  take — or  if  content  that  the 
rules  of  the  statute  shall  apply  to  his  whole 
estate,  he  may  still  desire  to  appoint  his  own 
executors.     For  one  or  the  other,  or  all  of 
these  reasons,  he  may  have  been  moved  to 
make  a  will.    Whilst  we  are  not  to  hesitate 
to  allow  him  to  alter  the  descents  provided 
in  the  statute,  we  are  not,  on  the  other  band, 
to  presume,  from  the  fact  that  he  made  a 
will,  that  he  meant  its  construction  should 
be  at  all  possible  points  inconsistent  with  the 
statute.    In  a  word,  a  per  capita  construction 
is  not  to  be  forced  upon  a  particular  devise, 
because  the  devisees  under  that  clause,  had 
they   taken   under   the   statute,  would   have 
been  per  stirpes." 

In  a  nutober  of  cases,  wherein  it  appeared 
that  a  bequest  was  directed  to  be  divided 
equally  ^'between"  several  persons  belonging 
to  two  distinct  classes  it  has  been  urged  that 
the  use  of  the  word  "between"  instead  of 
"among**  indicated  an  intention  that  the  die- 
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tribution  should  be  per  stirpes,  but  it  has 
been  held  uniformly  that  no  importance  is 
to  be  attached  to  the  use  of  the  word  in  that 
connection.  Mclntire  v.  Mclntire,  192  U.  S. 
116,  24  S.  Ct.  196,  48  U.  St  (L.  ed,)  369; 
Almand  v.  Whitaker,  113  Ga.  889,  39  S.  E. 
395;  Kling  v.  Schnellbecker,  107  la.  636,  78 
NT.  W.  673;  Farmer  v.  Kimball,  46  N.  H. 
435,  88  Am.  Dec.  219;  Myrcs  v.  Myres,  23 
How.  Pr.  (N.  Y.)  410;  Hicks's  Estate,  134 
Pa.  St.  507,  19  Atl.  705.  In  Mclntire  v. 
Mclntire,  supra,  it  was  said :  "And  with  re- 
gard to  the  word  'between,*  the  will  is  an 
illiterate  wnll,  and  as  the  popular  use  of  the 
word  is  not  accurate  no  conclusion  safely  can 
be  based  upon  that."  In  Kling  v.  Schnell- 
becker, 107  la.  636,  78  X.  W.  673,  the  court 
said:  "Much  is  made  in  the  argument  of  the 
word  'between,'  and  it  may  be  conceded  that, 
strictly  speaking,  it  implies  a  division  be- 
tween two  parties  or  classes;  but  the  refer- 
ence may  be  to  more  than  two  parties.  Has- 
kell V.  Sargent,  113  Mass.  243.  When  the 
words  'between*  and  'among*  follow  the  verb 
'divide,*  their  general  significance  is  very 
similar,  and  in  popular  use  they  are  synony- 
mous, though  'among*  connotes  a  collection,  ' 
and  is  never  followed  by  two  of  any  sort, 
while  'between*  may  be  followed  by  any 
plural  number,  and  seems  to  refer  to  individ- 
uals of  a  class,  rather  than  to  the  class 
itself." 

Gift  to  Unnatned  Persons. 

A  bequest  to  be  divided  equally  among  sev- 
eral persons  designated  only  by  a  statement 
of  their  relationship  to  the  testator  is  ordi- 
narily to  be  distributed  per  capita.  Mclntire 
V.  Mclntire,  192  U.  S.  116,  24  S,  Ct.  196,  48 
U.  S.  (L.  ed.)  369  (children  of  testator's  two 
brothers) ;  Kling  v.  Schnellbecker,  107  la. 
«36,  78  N,  W.  673  (sister  and  wife's  sisters) ; 
Parmer  v.  Kimball,  46  N.  H.  436,  88  Am. 
Dec.  219  (testator's  cousins  and  children  of 
her  mother's  cousins).  And  see  Miller  v. 
Wilson  ^Ky.)  66  S.  W.  766.  Compare  Cro- 
zier  V.  Cundall,  99  Ky.  202,  35.  S.  W»..546 
(children  and  grandchildren). 

By  the  weight  of  authority  a  bequest  to  be 
divided  equally  among  the  "heirs"  of  the  tes- 
tator is  to  be  distributed  per  capita.  Tuttle 
V.  Puitt,  68  N.  C.  543;  Mooney  v.  PurpuR,  70 
Ohio  St.  67,  70  N.  E.  894;  Ramsey  v.  Stephen- 
son, 34  Ore.  408,  66  Pac.  520,  57  Pac.  195; 
Copeland  v.  Copeland,  64  111.  App.  100;  Walk- 
er V.  Webster,  96  Va.  377,  28  S.  B.  670.  In 
Mooney  v.  Purpus,  supra,  it  was  said:  "By 
the  use  of  the  phrase  'ray  lawful'  heirs*  he 
manifestly  intended  that  all  those  persons 
who  would  be  hi«  heirs  under  the  statute  ol 
descent,  in  ca«e  of  his  intestacy >  should  be 
his  beneficiaries,  and  should  take  the  reFidu- 
iim  of  his  estate.     And  tiy  the  use  of  the 


words  'equally,  share  and  share  alike,*  he 
just  as  clearly  evidenced  the  intention  that 
thev  should  not  take  such  residuum  in  the 
manner  prescribed  by  the  statute,  but  should 
take  it  equally,  share  and  share  alike,  as 
directed  by  his  will.  By  reference  to  the 
statute  we  ascertain  who  are  to  take  under 
item  four,  and  by  the  plain  provisions  of  the 
will  itself,  we  are  told  how  they  are  to  take, 
that  is:  'equally,  share  and  share  alike,'  per 
capita  and  n6t  per  stirpes.*' 

In  a  few  cases,  however,  it  has  been  held 
that  despite  a  provision  for  "equal"  distribu- 
tion a  testator  in  leaving  his  property  to  his 
"heirs*'  is  deemed  to  have  adopted  the  pro- 
visions of  the  statute  of  descents  and  the 
distribution  is  per  stirpes.  Johnson  v.  Bo- 
dine,  108  la.  594,  79  N.  W.  348;  Matter  of 
Griswold,  42  Misc.  230,  86  N.  Y.  S.  250; 
Young*s  Appeal,  83  Pa.  St.  69. 

Gift  to  Named  Persons  and  Vnnamed 
Memhers  of  Class, 

Gbnerallt. 

It  seems  that  by  the  early  English  deci- 
sions it  was  established  as  a  rule  of  construc- 
tion that  a  gift  to  certain  named  persons  and 
the  children  of  other  persons  related  to  the 
testator  in  the  same  degree  as  those  named 
is  to  be  distributed  per  capita.  While  there 
is  much  dissent  in  the  latter  cases  from  tliat 
broad  rule,  it  is  held  by  the  weight  of  au- 
thority that  a  provision  in  such  a  gift  that 
the  bequest  shall  «e  "equally"  divided  re- 
quires a  distribution  per  capita.  Pitney  v. 
Brown,  44  111.  363;  Purnell  v.  CulbertMn, 
12  Bush  (Ky.)  369;  Justice  v.  Stringer,  160 
Ky.  354,  169  S.  W.  836:  Stokes  v.  Tilly,  9 
N.  J.  Eq.  130;  Macknet  v.  Macknet,  24  X.  J. 
Eq.  277;  Thornton  v.  Roberts,  30  N.  J.  Kq. 
473;  Burnet  V.  Burnet,  30  N.  J.  Eq.  595: 
Harrell  v.  Davenport,  58  X.  C.  4;  Gulp  v. 
I^e,  109  X.  a  675,  14  S.  E.  74;  Johnson  t. 
Knight,  117  X.  C.  122,  23  S.  E.  92;  Collins 
V.  Feather,  52  W.  Va.  107,  43  S.  E.  323,  94 
Am.  St.  Rep.  912,  61  L.R.A.  660;  In  re  Bossi, 
6  British  Columbia  446.  And  see  the  cases 
cited  in  the  following  subdivisions  of  this 
note.  The  cases  so  holding  attach  little  im- 
portance to  the  fact  that  such  a  distribution 
varies  from  that  provided  by  the  statute  of 
descents,  for  the  reason,  tersely  expressed  in 
Cuthbert  v.  Laing,  75  X.  H.  304,  73  Atl.  641, 
that  "a  will  is  made  to  avoid,  not  to  carry 
into  effect,  the  statute."  In  Pitney  v.  Brown, 
44  111.  363,. it  was  said:  'The  point  has  so 
often  been  decided  by  the  courts,  both  of 
England  and  of  this  country,  that  there  is  an 
established  canpn  of  interpretation  in  regard 
to  these  worcjls,  fmm  whose  authority  we  do 
not  feel  at  liberty  to  depart.  With  a  long 
line  of  precedents  all  pointing  in  one  direc- 
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tlon,  and  on  a  question  of  admitted  doubt, 
it  is  our  duty  to  follow  the  rule,  even  if  ques- 
tioning its  soundness.  The  rule  is  thus  stated 
by  Jarman  (vol.  2,  p.  Ill) :  'when  a  legacy 
is  to  the  children  of  several  persons,  they 
take  per  capita,  and  not  per  stirpes.  The  same 
rule  applies  when  a  bequest  is  made  to  a 
person,  described  as  standing  in  a  certain  re- 
lation to  the  testator  and  to  the  children  of 
another  person,  standing  in  the  same  rela- 
tion; as,  to  my  brother  A  and  the  children 
of  my  brother  B,  in  which  case  A  takes  only 
a  share  equal  to  that  of  one  of  the  children 
of  B/  See  also  Lugar  v.  Harman,  1  Cox 
Ch,  (Eng.)  250;  Northey  v.  Strange,  1  P. 
Wms.  (Eng.)  343;  Blackler  v.  Webb,  2  P. 
Wms.  383;  Butler  v.  Stratt<m,  3  Brown  C.  C. 
(Eng.)  367;  Warrington  v.  Warrington,  2 
Hare  (Eng.)  64;  Paine  v.  Wagner,  12  Sim. 
(Eng.)  184;  Collins  v.  Hoxie,  9  Paige  (N. 
Y.)  89;  Conner  v.  Johnson,  2  Hill  £q.  (S.  C.) 
41." 

In  a  few  cases  the  general  rule  as  hereto- 
fore stated  has  been  questioned.  Roome  v. 
Counter,  6  N.  J.  L.  Ill,  10  Am.  Dec.  390; 
Ferrer  v.  Pyne,  81  N.  Y.  281;  In  re  Scott, 
163  Pa.  St.  165,  29  Atl.  877.  And  it  requires 
but  slight  evidence  of  such  an  intent  on  the 
part  of  the  testator  to  lead  to  a  distribution 
per  stirpes.  Bethel  v.  .:Ma jor  ( Ky . )  68  S.  W. 
631 ;  Jourdam  v.  Green,  16  N.  C.  270;  Miller^s 
Estate,  26  Pa.  SvLper.  Ct.  463;  Sipe's  EsUte, 
30  Pa.  Super.  Co,  146;  Conner  v.  Johnson,  2 
Hill.  Eq.  (S.  C.)  41;  Collier  v.  Collier,  3 
Rich.  Eq,  (S.  C.)  555,  56  Ara.  Dec.  653; 
Perdriau  v.  Wells,  5  Rich.  Eq.  {S.  C.)  20. 
1'hus  a  bequest  to  be  divided  equally  between 
A  and  the  children  of  B:  in  case  of  the  death 
of  A  his  share  to  go  to  C's  children,  has  been 
held  to  require  a  division  per  stirpes.  Green's 
Estate,  140  Pa.  St.  253,  21  Atl.  817. 

In  case  of  a  bequest  to  be  divided,  equally 
between  a  named  person  and  the  "heirs"  of 
another,  if,  on  a  construction  of  the  entire 
will,  "heirs"  is  deemed  to  mean  "children," 
the  distribution  will  be  per  capita.  White- 
hurst  v.  Pritchard,  5  N.  C.  383;  Stowe  v. 
Ward,  10  N.  C.  604;  Harris  v.  Philpot,  40 
X.  C.  324.  But  if  "heirs"  is  used  as  meaning 
heirs  at  law  a  distribution  per  stirpes  is  re- 
quired. Baleom  v.  Haynes,  14  Allen  (Mass;) 
204;  Huntress  v.  Place,  137  Mass.  409;  Mc- 
Clench  v.  Waldron,  204  Mass.  554,  91  N.  E. 
126:  Grandy  v.  Sawyer,  62  N.  C.  8;  In  re 
Ashbnmer,  159  Pa.  St.  645,  28  Atl.  361. 

CXIILDBKN  AND  GRA^^DCHILDBETST; 

A  bequest  to  be  divided  equally  among 
named  children  of  the  testator  and  the  un- 
named children  or  issue  of  a  deceased  child, 
the  beneficiaries,  according  to  the  weight  of 
authority,  take  per  capita.  Dowding  v. 
Smith,  3  Beav.  (Eng.)  541;  Blackler  v.  Webb, 


2  P.  Wms.  (Eng.)  383;  Houghton  v.  Bell,  23 
Can.  Sup.  Ct.  498;  Remillard  v.  Cbabot,  33 
Can.  Sup.  Ct  328;  In  re  Duder  [1834-1S06] 
Newfoundland  L.  Rep.  186;  Crawford  v.  Re- 
dus,  54  Miss.  700;  Bunner  v.  Storm,  1  Sandf. 
Ch.  (N.  Y.)  357;  Myres  v.  My  res,  23  How. 
Pr.  (N.  Y.)  410;  Whitehurst  v.  Pritchard,  5 
X.  C.  383;  Martin  v.  Gould,  17  N.  C.  305; 
Harris  v.  Philpot,  40  N.  C.  324;  Waller  v. 
Forsythe,  62  N.  C.  353;  Marsh  v.  DclUnger, 
127  N,  C.  360,  37  S.  E.  494;  In  re  Dible,  *81 
Pa.  St.  279;  Wessenger  v.  Hunt,  9  Rich.  Eq. 
(S.  C.)  459;  Kimbro  v.  Johnston,  15  I^a 
(Tenn.)  78.  In  Cuthbert  v.  Laing,  75  N.  H. 
305,  73  Atl.  641,  it  was  said:  "Die  claim 
that  the  grandchildren  take  but  one  share  in 
the  estate  cannot  be  sustained.  The  direction 
of  the  will  is  that  the  property  be  distributed 
in  equal  shares  'to  my  children,  .  .  .  and 
also  to  my  grandchildren.'  There  is  no  satis- 
factory evidenqe  that  the  testator  intended 
the  grandchildren  to  take  only  the  statutory 
share  of  their  deceased  parent.  In  the  pro- 
vision relating  to  survivorship  he  treats  all 
alike.  The  shares  of  deceased  beneficiaries 
go  to  the  survivors.  If  one  of  the  grand- 
children had  died,  its  share  would  have  been 
distributed  to  all  the  survivors  equally.  Had 
the  testator  had  in  mind  the  statute  of  dis- 
tribution, and  intended  that  the  two  grand- 
children should  take  only  their  father's 
share,  he  would  also  have  provided  that  in 
the  event  of  the  death  of  one  grandchild  its 
half  of  its  father's  share  in  the  estate  should 
go  to  the  other  grandchild,  to  the  exclusion 
of  its  uncles  and  aunts."  In  Brittain  v.  Car- 
son, 46  Md.  186,  the  court  said:  "The  words 
of  the  will  are,  'shall  be  equally  divided  be- 
tween my  said  daughter,  Amelia  J.  Brittain, 
and  the  children  of  Virginia  Carson,'  A  long 
series  of  uniform  decisions  has  given  a  settled 
construction  to  provisions  in  a  will  similar 
to  this,  all  holding  that  the  legatees,  by  force 
of  the  language  used,  take  equally,  and  that 
the  distribution  is  to  be  per  capita." 

In  a  few  cases,  however,  a  contrary  view 
has  been  upheld.  Billinslea  v.  Abercrombie,  2 
Stew.  &  P.  (Ala.)  24;  Lyon  v.  Acker,  33 
Conn.  222;  Wood  v.  Robertson,  113  Ind.  323. 
15  X.  E.  457;  Risk's  Appeal,  52  Pa.  St.  269. 
91  Am.  Dec.  156.  In  Eyer  v.  Beck,  70  Mich. 
179,  38  N.  W.  20,  it  was  said:  "The  laws  of 
inheritance  are  generally  understood  by  in- 
telligent people.  It  is  understood  that,  when 
there  are  children  and  grandchildren  to  take, 
the  grandchildren  by  one  child  take  in  ag- 
gregate only  that  child's  portion.  In .  our 
judgment  this  idea  is  clearly  expressed  in 
the  will.  The  testator  directs  that  the  prop- 
erty shall  be  ecjually  divided  among  his 
*heirs.*  He  then  goes  o.u  to  name  them,  and 
in  doing  90  gives  the  name  of  each  child,  but 
not  of  any  grandchild.  Those  he  describes 
only  as  *the  childien  of  Christian  B^k,  J., 
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deceased.'  Coming  as  this  does  in  tlie  de- 
scription of  the  heirs,  we  think  it  evidently 
means  that  those  children  together  represent 
one  heir.  That  is  in  harmony  with  the  stat- 
ute of  distributions,  and  is  at  least  quite  as 
natural  a  meaning  as  the  other,  and  is  to  be 
preferred  for  that  reason,  as  conforming  to 
our  geheral  policy." 

If  the  language  of  the  will  manifests  an 
intent  that  the  distribution  shall  be  per 
stirpes  it  must  of  course  prevail.  Vincent 
V.  Newhouse,  83  N.  Y.  505;  Ricks  v.  Wil- 
liams, 10  N.  C.  3;  Henderson  v.  Woma<*k,  41 
N.  C.  437;  Hamlett  v.  Hamlett,  12  Leigh 
(Va.)  350.  In  Ferrer  v.  Pyne,  81  N.  Y.  281, 
it  appeared  that  a  will  provided  as  follows: 
"I  wish  the  same  to  be  divided  equally  be- 
tween Anita,  the  children  of  Irene,  the  son 
of  Isabel,  and  Henry,  the  doctor."'  Tlic  court 
said:  "In  Powell  on  Devises  (vol.  2,  p.  331), 
it  is  said  that  where  a  gift  is  made  to  a 
person  described  as  standing  in  a  certain  re- 
lation to  the  testator,  and  to  the  children  of 
another  person  standing  in  the  same  relation, 
as  to  my  brother  A.,  and  the  children  of  my 
brother  6.,  A.  only  takes  a  share  equal  to 
one  of  the  children  of  6.,  and  this  position  is 
abundantly  sustained  by  the  authority  of 
English  cases  (Blatkler  v.  Webb,  2  P.  Wms. 
383;  Dowding  v.  Smith,  3  Bear.  641;  Lenden 
V.  Blackmore,  10  Sim.  626,  among  others), 
and  to  some  extent  by  the  courts  of  this 
country.  Yet  if  the  case  stood  upon  the 
words  of  the  residuary  clause  alone,  we 
should  find  great  diflicuUy  in  confirming,  by 
the  sanction  of  this  court,  a  construction 
opposed  to  the  apparent  meaning  of  the  lan- 
guage used  by  the  testator,  and  at  variance 
with  the  natural  disposition  of  mankind.  We 
find  the  testator  calling  to  mind  his  children, 
their  names,  their  relations  to  others  by  mar- 
riage, the  death  of  some,  and  with  those  inci- 
dents before  him  making  a  distribution  of  his 
estate.  The  living  children  are  named  by 
him,  while  the  children  of  the  daughters  who 
are  dead  spoken  of  not  by  name,  but  'as  the 
son  of  Isabel,'  or  *the  children  of  Irene,*  evi- 
dently giving  to  them  the  place  as  recipients 
of  his  bounty  which  Isabel  or  Irene,  if  living, 
would  have  filled.  He  designates  the  children 
of  Irene  as  a  class,  and  not  as  individuals, 
remembers  them  not  in  their  Own  persons, 
but  as  representatives  of  their  parent,  and 
substitutes  them  in  her  place.  We  are  un- 
able to  discover  any  intent  to  bestow  upon 
them  any  greater  or  more  numerous  marks 
of  his  afl'ection  than  their  parent  would,  if 
living,  have  received.  The  rule  referred  to 
has,  in  modern  times,  been  applied  with  re- 
luctance, by  some  courts,  because  it  had  be- 
come a  rule  of  property,  and  by  others  out 
of  deference  to  its  supposed  authority;  but 
in  many,  if  not  in  all  cases,  with  open  pro- 
test, while  by  others  it  has  been  wholly  re- 


jected. (Minter's  Appeal  40  Pa.  &L  111; 
Raymond  v.  Hillhouse  [Conn.]  19  Alb.  L.  J. 
523.)  It  is,  however,  not  necessary  for  us 
to  go  to  that  extent,  because  wherever  the 
rule  is  adopted  it  is  also  held  that  it  is  to 
be  governed  by  the  context,  and  as  is  said 
will  yield  'to  a  very  faint  glimpse  of  a  dif> 
ferent  intention/  (2  Jarman  on  Wills  [let 
Am.  ed.]  Ill;  marg.  112;  Clark  v.  Lynchy 
46  Bar1».  (N.  Y.)  60;  Collina  ▼.  Hoxie,  » 
Paige  (N.  Y.)  81;  Brett  v.  Horton,  6  Jur. 
(Eng.)  606;  Roper  on  Lt^acies,  159;  Lock- 
hart  V.  Loekhart,  56  N.  C.  205;  Baleom  ▼. 
Haynes,  14  Allen  (Mass^)  204.)  If,  therefore^ 
from  any  portion  of  the  will  an  intention 
can  be  discovered  that  the  children  of  the 
deceased  daughter  are  to  take  as  a  class,  and 
not  as  individuals,' that  intention  must  pre- 
vail, notwithstanding  the  rule  of  construc- 
tion to  which  we  have  adverted.  It  may,  we 
think,  be  found  in  the  preceding  elailse  of  the 
will,  and  is  fairly  to  be  deduced  from  the 
words,  *To  the  children  of  Irene  fifty  thou- 
sand dollars.'  This  is  plainly  a  bequest  to 
those  persons  as  a  class,  in  their  representa- 
tive capacity,  and  the  sum  named  goea  to 
them  as  a  body,  and  when  we  find  the  same 
language  used  iin  respect  to  the  same  persons, 
in  the  residuary  clauae,  the  children  of 
Irene,'  as  reeipienta  of  a  share  of  a  single 
sum,  the  surplus,  <we  conclude  that  the  tes- 
tator used  the  words  in  the  last  clause  with 
the  same  signification,  and  to  the  same  intent 
as  in  the  first."  In  Roome  v.  Counter,  6  N. 
J.  L.  Ill,  10  Am.  Dec.  390,  a  distribution 
per  stirpes  Wbb  held  to  be  required  by  the 
following  provision:  "Item,  it  is  ray  will 
that  all  the  remainder  of  my  movable  estate 
shall  be  equally  divided:  that  is  to  say, 
Henry  Counter,  and  the  heirs  of  my  son 
Peter  Counter,  Anna  Roome,  Susannah  Berry, 
EliKaboth  Dodd  and  Sarah  Counter.' " 

BBOTHEBS  OB  SlSTERi;  AND  Xl^HEWS  OB 

Nieces. 

A  bequest  to '  be  divided  equally  among 
named  brothers  or  sisters  of  the  testator  and 
the  unnamed  children  of  a  deceased  brother 
or  sister  is  to  be  distributed  per  capita.  At- 
kinson V.  Bartrum,  26  Beav.  219,  54  Kng. 
Rep.  (Reprint)  349;  Howard  v.  Howard, 
30  Ala.  391 ;  Puryear  Y.  Edmondson,  4  Hciak. 
(Tenn.)  43;  Follansbee  v.  FoUensbee,  7  App. 
Cas.  (T>.  C.)  282;  Maddox  v.  State,  4  Har. 
&  J.  (Md.)  539;  Lee  v.  I>»e,  39  Barb.  (N.  Y.) 
172.  Compare  Stow  v.  Ward,  12  N.  C.  67. 
In  Ijee  v.  Lee,  supra,  it  was  said:  "Had  the 
testator  said,  *I  give  to  my  brother*  and  to 
the  children  df  his  brother  and  sister,  naming 
each  of  them  as  a  legatee,  and  added  'in 
equal  proportions,  share  and  shar^  alike,' 
there  would  be  no  doubt  of  the  right  of  each 
of  tiie  children  to  a:n  equal  shai^.    The  mere 
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grouping  of  the  children  of  Ellen  under  that 
title,  instead  of  naming  them  individually/ 
does  not  alter  the  rights  of  each." 

However,  a  contrary  view  has  been  ex- 
pressed. Raymond  v.  Hillhouse,  45  Conn. 
467,  29  Am.  Rep.  688;  Henry  y.  Thomas,  118 
Ind.  23,  20  N.  E.  519.  In  Lachland  v.  Down- 
ing, 11  B.  Mon.  (Ky.)  32,  a  division  per 
stirpes  ix-as  upheld,  but  that  case  was  said 
in  Pumell  v.  Chilbertson,  12  Bush  (Ky.)  369, 
to  have  been  governed  by  the  peculiar  lan- 
guage of  the  bequest.  In  White  v.  Holland, 
92  Ga.  216,  18  S.  E.  17,  the  language  of  a 
will  was  held  to  show  an  intention  that  the 
distribution  should  be  per  stirpes. 

Wife  akd  Chujaeit. 

By  a  bequest  to  be  divided  equally  between 
the  wife  and  children  of  the  testator  the 
beneficiaries  take  per  capita.  Lord  v.  Moore, 
20  Conn.  122;  Morgan  v.  Pettit,  3  Oem.  (N. 
y.)  61;  Seabury  V.  Brewer,  53  Barb.  (N.  Y.)' 
662;  Hick's  Estate,  134  Pa.  St.  507,  19  Atl. 
705.  In  Seabury  v.  Brewei:,  53  Barb.  ( N.  Y. ) 
662,  it  appeared  that  a  wil)  contained  the 
foIlowing^  provision:  '^I  wieh  my  person 
and  real  estate  to  be  appropriated  equally  to 
the  benefit  of  my  wife  Emily  H.  Brewer,  and 
of  mv  children,  Seaburr  Doane  Brewer  and 
Florence  Kipp  Brewer."  The  court  said: 
**We  regard  the  law  too  well  settled  to  admit 
of  a  reasonable  doubt,  in  regard  to  the  con- 
struction which  this  provision  of  said  will 
should  receive,  in  determining  the  riglits  of 
the  respective  parties  in  the  division  of  said 
estate.  It  is  very  clear  that  the  parties 
named  take  per  capita  and  not  per  stirpes, 
and  therefore  each  in  entitled  to  one  third 
of  the  residue  of  the  estate  after  the  dower 
interest  of  the  widow,  Emily  H.  Brewer,  is 
satisfied/* 

Gift  to  Named  Persons  of  Two  or  More 

Classes, 

Where  a  devise  is  given  to  several  persons 
each  designated  by  name,  to  be  divided  equals 
]y  among  them,  the  division  is  to  be  per 
capita  thov^h  the  beneficiaries  belong  to  two 
or  more  classes  or  are  related  to  the  testator 
in  different  degrees.  Duffee  v«  Buchanan,  8 
Ala.  27;  Almand  v.  Whitaker,  113  Ga.  889; 
39  S.  E.  395;  Wells  v.  Newton,  4  Bush.  (Ky.) 
158;  Seabury  v.  Brewer,  53  Barb.  (N.  Y.) 
662.  And  see  the  reported  case,  "Whenever 
property  is  devised  to  children  and  grand- 
children, or  to  brothers  and  sisters  and 
nephews  and  nieces,  to  be  equally  divided 
between  them,  and  the  devisees  are  individun 
ally  named,  they  take  per  capita  and  not  per 
stirpes."     Doe  v.  Roe,  2  Har.  (Del.)  103,  2» 


Am,  Dec.  336.  So  in  Hardy  v.  Roach,  190 
Mass.  223,  76  N.  E.  720,  it  was  said:  'The 
clause  in  question  distinctly  describes  the 
legatees  by  their  respective  names^  and  plain- 
ly says  that  the  property  shall  be  equally 
divided  between  them;  and  we  see  nothing 
in  the  method  of  division  into  paragrapffi6> 
or  in  the  other  framework  of  the  clause,  to 
indicate  that  this  language  is  to  be  taken  in 
any  other  than  its  ordinary  meaning.  It  is 
plain  that  the  legatees  take  per  capita.'' 

Of  course  a  plainly  expressed  design  of  the 
testator  to  divide  the  beneficiaries  into 
classes  and  give  the  estate  to  them  per 
stirpes  will  prevail  even  over  the  presumption 
from  their  designation  by  name.  Randolph  v. 
Bond,  12  Ga.  362;  Hoxton  v.  Griffith,  18 
Grat.  (Va.)  674. 

In  Huston  v.  Crook,  38  Ohio  St.  328,  the 
court  held  that  a  bequest  to  several  persons 
was  to  be  distributed  per  capita  in  vi«w  of  a 
previous  naming  of  the  beneficiaries.  It  was 
said:  '*By  the  14th  and  15th  items  of  his 
will,  the  testator  directs  that  the  proceeds  of 
his  personal  estate  be  divided,  'equally,  share 
and  share  alike,  between  all  my  aforesaid 
heirs.'  At  the  time  these  words  were  used 
and  when  the  will  took  effect,  he  had  chil- 
dren, and  three  grandchildren,  the  heirs  of  a 
deceaflod  daughter.  In  the  preceding  clauses 
of  the  vill,  these  children  and  grandchildren 
were  each  named,  and  he  gave  to  each  a 
speoiAc  ;kgacy.  None  of  these  were  heura  in 
the  strict  legal  sense,  aa  he  was  then  living, 
but  each  was  an  heir  apparent,  and  each 
would  have  been  an  heir,  had  he  died  intes- 
tate. Hence  the  phrase,  'all  my  aforesaid 
heirs/  was  used  to  expressly  include  all  such 
as  were  in  fact  heirs  apparent.  These  resid- 
uary classes  of  the  wi]],  did  not  direct  a 
division  among  'all  his  children/  or  'all  his. 
sons  and  daughters'  but  'between  all  his 
aforesaid  heirs.'  There  is  nothing  found  else- 
where in  the  provisions  of  this  will,  to  war- 
rant us  in  -  limiting  this  comprehensive  ex- 
pression to  part  only  of  his  heirs.  To  hold, 
that  this  phrase  includes  some  of  the  heirs 
and  excludes  others,  would  do  violence  to  the 
well-settled  rule  of  construction,  that  the  in- 
tention of  the  testator  must  be  discovered 
from  the  words  used,  in  connection  with  th« 
other  provisions  of  the  will.  The  explicit 
direction  that  this  division  should  be  made 
'equally  share  and  share  alike,'  entitles  theser 
grandchildren  to  take  per  capita,  and  not  per 
stirpes.  Had  this  direction  as  to  the  equality 
been  omitted,  a  different  result  might  have 
been  reached  in  accbrdance  with  the  judgment 
of  the  district  c6urt,  and  in  harmony  with 
numerous  well  considered  cases,  but  tJie  tes- 
tator has  left  nothing  for  construction  on 
this  ppint.    Each  is  to  have  an  equal  share." 
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GEORGE 

V. 

CONSOLIDATED  UOHTING 
COMPANY  £T  AX. 

Vermont  Supreme  Court — January  28,  1914. 
ai  Fe.  4ttl;  S9  Atl.  635. 


Eminent  Domain  —  Reqnisitea  of  Pro- 
ceedini;  •»  Impartial  Trilmnal. 

The  questions  of  necessity  for  condemning 
land  and  due  compensation  must  ultimately 
be  determined  by  an  impartial  tribunal  pro- 
ceeding on  due  notice  to  interested  parties 
and  hearing  before  deciding,  but  not  acting 
unreasonably   or  arbitrarily. 

Origin  and  Soope  of  Powor. 

The  only  application  of  the  doctrine  of  emi- 
nent domain  at  common  law  was  tlie  exereiae 
by  the  sovereign  of  the  prerogative  right  to 
take  and  enter  upon  lands  in  the  defense  of 
the  realm. 

Same. 

Tlie  exercise  of  such  sovereign  power  as 
the  laying  waste  of  one's  own  country  to 
compel  the  i^etreat  of  a  public  enemy  or  the 
taking  of  laiid  for  fortifications,  etc.,  is  not 
an  application  of  the  power  of  eminent  do* 
main,  but  is  referable  rather  to  the  war 
power. 

DelesAtion  to  Commiaaion  —  Validity. 

The  question  of  the  necessity  for  taking 
property  by  eminent  domain  is  a  judicial 
question  which  must  be  determined  by  a 
court  or  some  quasi  judicial  tribunal  desig- 
nated by  statute,  and  Acts  1908,  No.  116, 
§  13,  providing  that  whenever  it  is  necessary, 
to  meet  the.  reasonable  requirements  of  serv- 
ice to  the  public,  that  any  company,  such 
as  a  lighting  company,  should  cross  another's 
lands  with  poles  and  wires,  and  it  cannot 
agree  with  the  owner  as  to  the  matter  of 
necessity  or  of  compensation,  it  may  petition 
the  Public  Service  Commission,  which  shall 
then,  upon  due  notice  to  all  parties  in  in- 
terest, determine  the  question  of  necessity 
and  compensation,  and  render  a  judgment 
which  shall  be  final  except  aa  an  appeal  to 
the  Supreme  Court  is  allowed,  is  not  uncon- 
stitutional for  authorizing  the  commission  to 
determine  the  questions  o?  necessity  and  com- 
pensation. 

[See  note  at  end  of  this  case.] 

Sanio. 

Acts  1908,  No.  116,  §  13,  providing  that 
whenever  it  is  necessary  to  meet  the  service 
requirements  of  a  public  service  corporation^ 
such  as  a  lighting  company,  that  it  should 
cross  another's  land  with  wires,  etc<,  and  it 
cannot  agree  with  the  owner  as  to  questions 
of  necessity  or  compensation,  it  may  petition 
the  Public  Service  Commission,  which  shall, 
upon  due  notice  to  all  parties  in  interest, 
determine  such  questions  and  render  a  judg- 
ment, which  shall  be  final,  except  aa  an  ap- 


peal is  allowed  to  the  Supreme  Court,  ia  not 
unconatitutional  for  empowering  the  commis- 
sion to  render  "judgment"  on  the  ground 
that  it  is  an  administrative  body;  the  word 
being  used  in  a  comprehensive  sense  which 
will  include  the  findings  and  determination 
of  such  a  body. 

[See  note  at  end  of  this  caae.] 
8amo. 

Acts  1008,  No;  lie,  §  13,  providing  that 
if  a  public  service  corporation,  such  as  a 
ligbtiQg  company,  cannot  agree  with  the 
landowner  as  to  the  necessity  of  taking  land 
for  public  purposes  or  as  to  compensation, 
it  may  petition  the  Public  Service  Commis- 
sion, which  shall,  upon  notice,  determine  the 
questions  of  the  necessity  and  compensation 
and  render  judgment,  is  applicable  in  pro- 
ceedings by  a  ligjtkting  company,  the  charter 
of  which  as  amended  by  Acts  1902,  No.  202, 
§  3,  provided  a  constitutional  method  for  the 
exercise  of  the  power  of  eminent  domain 
granted  thereby. 

[See  note  at  end  of  this  case.] 

Judicial  Power  after  Oondemnatioa  by 
Commiaalon. 

The  courts  will  enforce  and  protect  the 
rights  of  the  landowner  and  of  the  public 
service  corporation  condemning  land  for  plac- 
ing lighting  wires,  etc.,  under  Acta  ]1K)8,  No. 
116,  §  13,  after  the  Public  Service  Commis- 
sion haa  found  in  favor  of  condemnor  and 
awarded  compensation. 

Original  petition  for  writ  of  prohibition. 
Jennie  George,  petitioner,  and  Consolidated 
Lighting  Company  et  al.,  petitioners.  The 
facts  are  stated  ia  the  opinion.     Prrmoif 

DISMISSED. 

Theriati/it  d  Hunt  for  petitioner. 
Robert  C,  Bacon  and  Senter  d  Senter  for 
petitioneeM. 

[413]  Haselton,  J.— This  is  a  petition  for 
a  writ  of  prohibition  to  stop  proceedings 
pending  before  the  PybUc  Service  Commis- 
sion. Such  proceedinga  were  for  the  taking, 
in  the  exercise  of  the  power  of  eminent  do- 
main, of  lands  of  thia  petitioner,  Jennie 
Geoi^e,  for  the  purpose  of  the  construction 
of  a  trauamiaaion  line  by  the  erection  of  poles 
and  the  stringing  of  wires.  The  proceedings 
were  brought  hf  the  defendant,  the  Conaoli- 
dated  Lighting  Company,  before  the  Public 
Service  Commiaaion  of  thia  State  under  §  13 
of  No.  116  of  the  Laws  of  1008.  The  de- 
fendants, other  than  the  Lighting  Company, 
make  up  the  Public  Service  Commiaaion. 

Some  questions  discussed  in  the  briefs  were 
expressly  waived  in  open  Court,  and  on  the 
hearing  it  was  agreed  that  there  were  but  two 
questions  in  the  case. 

1.  Is  the  section  13,  above  referred  to,  con- 
8tituti6nal? 

2.  If  it  ia  conatitutional  doea  it  apply  to 
the  case  of  a  Public  Service  Corporation  with 
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a  Charter,  granted  prior  to  the  general  law 
of  which  the  section  in  question  is  a  part, 
providing  a  constitutional  method  of  exercis- 
ing the  right  of  eminent  domain. 

Section  13,  of  No.  116,  Acts  of  1908,  pro- 
▼ides  that  whenever  it  is  necessary  in  order 
to  meet  the  reasonable  requirements  of  serv- 
ice to  the  public  that  any  company,  of  a  class 
to  which  this  Lighting  Company  belongs, 
should  cross  the  lands  of  any  person  with 
pipe  lines,  conduits,  or  lines  of  poles  and 
wires,  and  the  company  cannot  agree  with, 
the  owner  of  the  lands  as  to  the  matter  of 
necessity  or  of  compensation  it  may  prefer 
a  petition  to  the  Public  Service  Commission, 
and  that  the  Commission  shall  then,  upon 
due  notice  to  all  parties  in  interest,  deter- 
mine the  questions  of  necessity  and  compensa- 
tion  and  render  a  judgment  which  shall  be 
final,  except  as  an  Appeal  to  the  [414]  Su- 
preme Court  is  allowed  from  the  order  or 
decrees  of  the  commission. 

No  claim  is  made  In  this  case  that  the  use 
for  which  the  statute  authorizes  private 
property  to  be  taken  is  not  a  public  one 
within  the  meaning  of  the  constitutional  pro- 
vision relating  to  the  matter  of  eminent  do- 
main. But  it  is  claimed  by  the  petitioner 
that  the  provision  for  the  determination  of 
the  facts  of  necessity  and  due  compensation 
in  a  particular  case  is  unconstitutional. 

We  go  a  long  way  with  the  petitioner  in 
her  argument  as  to  eonstitutional  require^ 
ments  in  those  regards.  Such  facts  must 
ultimately  be  determined  by  an  impartial 
tribunal  proceeding  on  due  notice  to  all  par- 
ties in  interest,  hearing  before  deciding,  bas- 
ing its  conclusion  upon  matters  properly  be- 
fore it,  and  not  acting  unreasonably  and 
arbitrarily.  Wheeler  v.  St.  Johnsbury,  87 
Vt.  46,  87  Atl.  349;  Rutland,  R.  etc.  Co.  v. 
Clarendon  Power  Co.  86  Vt.  45,  83  Atl.  332, 
44  L.R,A.(N.S.)  1204;  Deerfield  RiTer  Go. 
v.  Wilmington  Power,  etc.  Co,  83  Vt.  548, 
77  Atl.  862;  Burlington  v.  Central  Vermont 
R.  Co.  82  Vt.  5,  71  AtL  826;  Barber  v.  Vin- 
ton, 82  Vt.  327,  73  Atl.  881 ;  Stearns  v.  Barre, 
73  Vt.  281,  50  Atl.  1086,  68  L.R.A.  240,  87 
Am.  St.  Rep.  721;  Lynch  v.  Rutland.  66  Vt. 
570,  29  Atl.  1015 ;  LaFarrier  v.  Hardy,  66  Vt. 
200,  28  Atl.  1030;  Farns worth  v.  Goodhue, 
48  Vt.  209. 

Our  later  holdings  are  that  where  the.  Leg- 
islature delegates  to  private  corporations 
affected  with  a  public  interest  the  power  of 
eminent  domain  by  way  of  what  has  been 
called  "a  roving  franchise"  the  necessity  for 
its  exercise  in  a  particular  case  and  with  re- 
spect to  particular  property  must  exist  or. 
such  exercise  will  be  invalid;  and  the  neces- 
sity and  its  extent  must  be  determined  by  an 
impartial  tribunal. 

Since  such   corporations  although  affeoted 
with  a  public  interest  are  organized  for  pri- 
AOD.  Cas.  1916C.— 27. 


vate  gain,  if  they  are  to  judge  of  the  neces- 
'sity  of  a  taking  in  a  particular  case  and  of 
the  extent  of  the  necessity,  they  are  made 
judges  in  matters  in  which  their  private  and 
pecuniary  interests  are  involved.  If  tri- 
bunals may  reap  profit  from  their  decisions 
they  might  as  well  be  paid  in  money  as  in 
lands.  The  evil  which  our  decisions  combat 
is  not  of  the  subtle  kind  which  baffles  de- 
tection. 

To  leave  one  to  be  a  judge  in  his  own  case 
and  to  say  that  his  decision  of  facts  must 
stand  imless  it  can  be  affirmatively  jshown 
that  he  acted  luireasonably  or  in  bad  faith 
or  abused  the  [415]  power  conferred  is  con- 
trary to  every  principle  of  justice.  All  ex- 
perience shows  that  one  may  act  honestly  and 
in  good  faith  and  yet,  if  his  private  interest 
is  involved  in  the  matter  before  him,  may 
arrive  at  conclusions  at  which  an  impartial 
man  would  not  arrive. 

To  say  that  the  function  in  question  is  a 
legislative  or  political  one  is  to  make  no 
progress. 

When  the  Legislature  acts  directly  in  such 
a  matter,  as  it  sometimes  though  rarely  does, 
it  acts  as  an  impartial  body,  and  when  it 
delegates  the  power  to  take,  it  is  bound 
to  provide  an  impartial  tribunal  for  the 
ultimate  determination  of  the  questions  upon 
which  the  power  to  take  depends. 

This  delegation  of  power  is,  in  the  case  of 
most  private  corporations  affected  with  a 
public  interest,  in  the  nature  of  a  valuable 
concession.  And  when  the  power  conferred 
is  a  general  power  to  take  so  far  as  necessity 
requires,  the  necessity  and  extent  of  the  tak- 
ing ought  in  decent  observance  of  f undafoen- 
tal  principles  to  be  determined  by  an  impar- 
tial tribunal. 

The  Law  Quarterly  Review,  a  periodical 
edited  by  Sir  Frederick  Pollock,  has  in  its 
number  for  July,  1910,  a  very  timely  article 
on  the  subject  we  are  now  considering.  The 
writer  of  the  article  says,  and  we  can  only 
quote  here  and  there:  *^ Assuming  these  pow- 
ers are  exercised  in  the  best  possible  faith 
it  does  not  require  a  cynical  turn  of  mind  to 
foresee  that  disputes  are  bound  to  arise. 
Most  questions  have  two  sides  to  them. 
.  .  .  This  decision  (referring  to  a  specific 
case.)  is  particularly  instructive  as  showing 
the  case  with  which  an  informal  tribunal, 
which  disregards  the  ordinary  safeguards  of 
justice,  can  run  off  the  rails,  and  with  the 
best  possible  intention  nevertheless  go  hope- 
lessly wrong.  ...  It  used  also  to  be 
thought  that  judicial  and  political  duties  do 
not  harmonize  in  the  same  individual,  and 
that  a  man  who  takes  upon  himself  the 
former  should  lay  aside  the  latter.  But  if 
this  is  obsolete  it  must  stjll  be  true  that  a 
man  qhall  not  be  judge  in  his  own  ca.use.' 
Yet  a  government  official,  whose  duty  it  is  to 
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secure  the  sniooth  working  of  an  act  as  much 
as  to  see  that  rights  thereunder  are  accu- 
rately adjusted,  may  go  straight  from  an 
acrimonious  correspondence  with  a  party 
to  the  seat  of  judgment/' 

This  writer  speaks  of  "leaving  the  economic 
question  of  the  access  to  lands''  to  a  partisan 
and  'interested  tribunal  as  of  a  fact  which 
needs  only  to  be  stated  to  be  condemned. 

[416]  We  are  told  that  proceedings  for  a 
taking  of  property  by  the  power  of  eminent 
domain  were  at  common  law  inquisitorial  and 
ex  parte.  But  our  constitution  intended  to 
provide  that  they  should  not  be  inquisitorial 
and  ex  parte.  In  the  orderly  administration 
of  constitutional  government  '  inquisitorial 
and  ett  parte  measures  may  be  taken  for  the 
institution  of  proceedings  but  not  for  their 
determination.  Our  Constitution  of  1777 
was  the  first  to  contain  a  provision  respect- 
ing the  taking  of  private  property  for  public 
use,  for  while  in  the  main  we  copied  the  Penn- 
sylvania Constitution  of  1776,  the  provision 
referred  to  was  not  found  therein. 

By  our  constitutional  provision  the  right 
to  take  for  public  uses  was  recognized,  but 
was  limited  to  the  requirements  of  necessity 
and  carried  with  it  the  right  of  the  owner 
to  due  compensation.  Tliough  many  courts 
put  upon  constitutional  provisions  similar  to 
our  provision,  though  in  general  less  specific 
than  it,  a  different  construction  from  that 
which  we  put'  upon  our  provision,  we  are  con- 
tent to  abide  by  the  doctrine  hereinbefore 
stated. 

In  the  discussion  of  the  doctrine  of  eminent 
domain  rather  too  much  is  said  about  the 
common  law.  The  phrase  itself  was  not 
known  to  the  common  law  nor  was  the  doc- 
trine' itself  in  any  other  application  of  it 
than  was  found  in  the  exercise  by  the  sover- 
eign' of  the  prerogative  right  to  enter  upon 
landb  for  the  defence  of  the  realm.  Atty.- 
Gen.  V.  Tamlane  (1879)  12  Ch.  D.  (Eng.) 
214. 

To  concede  that  at  common  law  the  doc- 
trine was  in  embryo  is  to  make  an  abundant 
concession. 

While  the  common  law  was  developing  Eng- 
lish Government  was  asserting  its  rights  to 
defend  its  existence  at  all  hazards.  But  the 
granting  of  the  power  of  eminent  domain  to 
a  private  corporation  organized  for  the  pur- 
pose of  gain  as  &  valuable  concession  on  the 
ground  that  the  corporation  will  be  of  serv- 
ice to  the  public  as  well  as  to  its  stockholders 
is  a  modem  device  finding  its  justification 
in  modern  conditions,  and  to  be  exercised  in 
accordance  with  sound  principles  of  economy 
and  sociology,  and  to  be  safeguarded  by  fun- 
damental principles. 

References  are  also  frequently  made  to 
Grotius,  Vattel,  Puffendorf,  and  other  con- 
tinental publicists  none  of  whom  wrote  any- 


thing fairly  applicable  to  the  concession  of 
the  power  of  [417]  eminent  domain  to  private 
corporations  affected  with  a  public  interest 

Vattel  recognizes  the  right  of  expropria- 
tion only  so  far  as  its  exercise  is  required 
by  the  public  safety,  Vattel,  Law  of  Kations, 
§  244. 

Puffendorf  is  quoted  as  saying  that  the 
eminent  domain  is  something  that  some  are 
afraid  of  more  on  account  of  the  name  than 
the  thing.  But  writers  upon  eminent  domain 
do  not  often  quote  what  he  further  says  that 
the  power  can  rightfully  be  exercised  only 
in  the  extremities  of  the  state,  illustrating 
his  meaning  by  reference  to  the  necessities 
of  fortifications  and  sieges  and,  in  dire  ex- 
tremeties,  "of  rifling  private  men's  coffers," 
and  laying  waste  one*s  own  country  to  com- 
pel the  retreat  of  an  enemy. 

Puffendorf,  Book  VIII,  Division  VII,  pp. 
081  and  682  of  the  English  Translation.  Edi- 
tion of  1710. 

To  the  same  effect  writes  Burlajnaqui.  2 
^'atural  and  Politic  I^aw,  Xugent's  Transla- 
tion, 211. 

Such  exercises  of  the  sovereign  power  of 
the  state  are  not  properly  referable  to  the 
power  of  eminent  dommiii  but  to  the  war 
power  and  allied  powers  of  sovereignty,  much 
a«  the  right  to  destroy  private  property  in 
the  exigencies  of  flood  and  fire  is  referred 
to  the  police  power  rather  than  to  the  power 
ol  eminent  domain.  Aitken  v.  Wells  River, 
70  Vt.  308,  40  Atl.  829,  41  L.R.A.  066,  67  Am. 
St.  Rep.  672. 

The  systematical  writers  of  the  seventeenth 
and  ei^teenth  centuries,  above  referred  to, 
were  contemplating,  not  the  beneficial  pur- 
poses contemplated  by  the  law  of  eminent 
domain  as  we  understand  it.  Such  purposes 
were  foreign  to  their  disenseions.  They  were 
considering  rather  the  application  in  a  strict 
sense  of  the  maxim  "The  Public  Safetv  is  the 
Supreme  Law." 

But  we  cannot  accede  to  the  clairti  made  by 
the  petitioner  that  under  our  Constitution 
the  questions  of  necessity  and  compensation 
must  be  determined  by  the  judicial  depart- 
ment of  the  government,  by  a  body  which  in 
the  strict  sense  is  a  court. 

If  an  impartial  tribunal  is  provided  for  the 
determination  of  the  questions  of  necessity 
and  compensation  and  the  provisions  with 
respect  to  notice  and  hearing  and  decision 
upon  evidence  and  the  judicial  determination 
of  questions  of  law  are  all  provided  for,  the 
constitution  is  satisfied,  and  due  process  of 
law  is  accorded  although  the  determination 
of  facts  is  left  [418]  to  a  body  not  strictly 
a  court  hut  to  nn  administrative  body  exer- 
cising quasi-judicial  functions.  Such  a  body 
is  our  Public  Service  Commission.  Sabre 
V.  Rutland  R.  Co.'  86  Vt.  347,  Ann.  Cas.  1915C 
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1209,  85  Atl.  693;  Bessette  v.  Goddard,  87  Vt. 
77,  88  Atl.  1. 

In  a  note  to  Lynch  v.  Forbes,  42  Am.  St. 
Kep.  402,  a  Massachusetts  case,  161  Mass. 
302,  37  N.  E.  437,  it  is  said  by  Freeman,  or 
one  of  his  associates  in  criticism  of  the  prin- 
cipal case  that  "where  the  Legislature  has 
only  authorized  the  taking  of  such  property 
as  is  necessary,  the  question  of  the  necessity 
for  taking  is  a  judicial  one  which  must  be 
determined  either  by  a  court,  a  jury  or  some 
quasi-judicial  tribunal  designated  in  the 
statute."  It  is  there  said  that  this  rule  is 
established  by  an  almost  overwhelming  pre- 
ponderance of  authorities.  That  it  is  so 
established  we  doubt,  -but  that  the  rule  is  a 
sound  one  and  the  only  one  that  accords  with 
the  usual  constitutional  requirements  we  con- 
fidently reaffirm. 

The  view  here  taken  is  not  inconsistent  with 
the  holding  in  Stearns  v.  Barre,  73  Vt.  281, 
50  Atl.  1086,  58  L.R.A.  240,  87  Am.  St.  Rep. 
721.    The  decision  there  is  that  the  necessity 
of  the  taking  and  the  extent  of  the  necessity 
cannot  be  left  to  the  final  determination  of 
the  interested  party  instituting  the  proceed- 
ings.   The  principle  applied  is  that  no  man 
can  be  judge  in  his  own  cause,  a  principle 
which  applies  whether  the  "cause"  is  strict- 
ly a  judicial  one  or  not,  that  the  final  deter- 
mination of  questions  between  parties  must 
be  by  an  impartial  tribunal.    As  the  applica- 
ble law  then  stood  there  was  no  such  tribunal 
provided  or  contemplated.    The  opinion  some- 
times speaks  of  the  necessity  of  an  "impartial 
tribunal"  and  sometimes  of  the  necessity  of 
a  "judicial   tribunal,"   but  the   two  phrases 
are  to  be  construed  in  the  same  sense.     The 
expressions  used  in  the  opinion  are  to  be  con- 
strued with  reference  to  the  facts  of  the  case 
and  the  state  of  the  law  as  it  then  was,  and 
it  would  be  a  perversion  of  a  sound  legal 
principle  to  give  to  expressions,  then  incapa- 
ble of  being  misunderstood,  a  meaning  which 
would    condemn    as    unconstitutional    subse- 
quent legislation  not,  of  course,  foreseen  or 
contemplated   by   the   court,   on   the  ground 
that  the  impartial  tribunal  provided  by  such 
legislation  was  not  a  judicial  tribunal  in  the 
full  and  strict  sense  although  clothed  with 
quasi-judicial  functions. 

It  is  not  to  be  understood  that  an  impartial 
conunission  provided  by  the  Legislature,  de- 
termining facts  af^  d^e  notice  [419]  and 
upon  legal  evidence,  and  so  exercising  quasi- 
judicial  fu^etions,  does  not  meet  the  require- 
ments of  the  .constitution,  as  much  as.  a  com- 
miflgioa  appointed  by;,  the  court  to  determine 
and  report  facts.  The  report  of  either  com- 
mission is  under  the  control  of  the  court  to 
the  same  extent.  Bacon  v.  Boston,  etc.  R. 
Co.  83  Vt.  421,  76  Atl.  128;  Bacon  v.  Bos- 
ton, etc.  R.  Co.  83  Vt.  528,  77  Atl.  858; 
Sabre  v.  Rutland  R.  Co.  86  Vt.  347,  Ann.  Cas. 
1915C  1269,  85  Atl.  693. 


As  to  the  right  of  a  party  aggrieved  by 
an  order  or  "judgment"  of  the  Public  Service 
Commission  to  resort  to  the  courts,  we  repeat 
in  substance  what  was  said  in  the  Sabre  case, 
that  if  a  party  pursues  the  orderly  and  not 
burdensome  course  pointed  out  by  the  statute 
he  may  present  to  this  Court  the  questions  of 
the  rulings  of  the  commission  in  receiving 
or  excluding  evidence  the  sufficiency  of  the 
evidence  to  sustain  the  findings  under  the 
rule  that  a  mere  scintilla  of  evidence  will 
not  sustain  a  finding  and  the  sufficiency  of 
the  findings  to  warrant  an  order  under  the 
rule  that  the  order  must  not  be  unreasonable 
or  arbitrary  in  its  character  and  that  the 
powers  given  to  this  Court  on  appeal  are  sup- 
plemented by  common  law  remedies  so  as  to 
secure  to  every  party  interested  in  the  action 
of  the  commission  a  vindication  of  his  full 
rights  against  arbitrary  and  unreasonable 
action,  usurpation  of  powers  and  acts  in  ex- 
cess of  authority. 

The  functions  of  the  Public  Service  Com- 
mission, and  its  impartial  character,  consid- 
ered in  connection  with  the  supervisory  power 
of  the  courts,  render  it  not  only  eminently  fit 
but  unobjectionable  on  constitutional  grounds 
that  it  should  be  entrusted  with  the  deter- 
mination of  the  questions  which  it  is  author- 
ized to  determine  by  the  legislation  now  un- 
der consideration. 

That  the  railroad  commissioners  may  be 
legally  substituted  by  the  Legislature  for 
commissioners  appointed  by  a  court  or  by 
judges  thereof  to  act  in  respect  to  the  ap- 
praisal of  damages  for  a  taking  in  the  exer- 
cise of  eminent  domain  was  decided  in  Stim- 
ets  V.  Highgate,  81  Vt.  231,  69  Atl.  878,  where 
it  is  said  of  sec  4,  of  No.  125,  Acts  of  1006, 
that  "the  railroad  comniis'sioners  take  tlie 
place,  certainly  in  respect  to  the  appraisal  of 
damages,  of  the  commissioners  provided  by 
V.  S.  3814  (P.  S.  4398),  and  this  completes 
the  process  of  taking  land  under  this  act, 
when  the  taking  is  by  the  railroad  corpora- 
tion, and  constitutes  due  process  of  law,  for 
every  one  is  given  an  opport.i^iity  to  be  heard 
on  all  questions  in  which  they  are  interested." 

[420]  In  that  case  it  is  noted  that  the 
appeal  to  this  Court  had  been  substituted  for 
an  appeal  to  the  court  of  chancery,  a  matter 
since  fully  discussed  and  decided,  Central 
Vermont  R.  Co.  v.  State,  82  Vt.  145,  72  Atl. 
324.  In  the  Stimets  case  it  was  held  that 
the  method  of  taking  provided  by  the  act  did 
not  apply  to  a  taking  by  towns  simply  be- 
cause the  Legislature  had  not  made  it  so 
applicable. 

Courts  that  differ  with  us  as  to  the  char- 
acter of  the  question  of  necessity  are  agreed 
that  the  question  of  compensation  must  ulti- 
mately be  left  to  an  impartial  tribunal; 
but  they  do  not  hold  that  for  that  reason 
the  matter  must  be  determined  by  the  judi- 
ciary department.    Backus  v.  Fort  St.  Union 


420 


CITE  THIS  VOL.  ANN.  CAS.  1916C. 


Depot  Co.  169  U.  S.  569,  570,  42  U.  S. 
(L.  ed.)  853,  18  S.  Ct.  445;  U.  S.  v.  Jones, 
109  U.  S.  513,  519,  27  U.  S.  (L.  ed.)  1015,  3 
S.  Ct.  346. 

The  proceeding  for  the  ascertainment  of 
value  says  the  Supreme  Court  of  the  United 
'States  "may  be  prosecuted  before  commis- 
sioners or  special  boards  or  the  courts,  with 
or  without  the  intervention  of  a  jury,  as  the 
legislative  power  may  designate.  AH  that 
is  required  is  that  it  shall  be  conducted  in 
some  fair  and  just  manner  with  opportunity 
to  the  owners  of  the  property  to  present  evi- 
dence as  to  its  value,  and  to  be  heard  there- 
on." U.  S.  V.  Jones,  109  U.  S.  513,  519,  3 
S.  Ct.  346,  27  U.  S.  (L.  ed.)   1015. 

It  is  claimed  by  the  petitioner  that  the 
section  of  the  statute  in  question.  Sec.  13, 
No.  116,  of  the  Acts  of  1908,  is  unconstitu- 
tional because  it  empowers  the  Public  Service 
Commission  to  render  "judgment"  in  the 
matter  of  necessity  and  compensation  and 
that  it  cannot  render  judgment  since  it  is  an 
administrative  body.  But  this  objection 
raises  no  serious  question.  The  findings,  deci- 
sions, and  determinations  of  the  commission 
may  well  enough  be  called  judgments. 

The  word  "judgment'*  as  here  used,  is  to 
be  given  a  comprehensive  rather  than  a  nar- 
row and  technical  meaning,  is  to  be  given 
a  meaning  with  comports  with  a  constitu- 
tional purpose. 

The  question  remaining  in  the  case  is 
whether  the  general  statutory  provision  un- 
der consideration,  enacted  in  1908,  is  appli- 
cable in  view  of  the  fact  that  the  charter  of 
the  defendant  Lighting  Company,  as  amended 
in  1902,  conferred  upon  it  the  power  of  emi- 
nent domain  and  provided  an  entirely  consti- 
tutional method  for  the  exercise  of  that  pow- 
er.   Acts  of  1902,  202,  §  3. 

[421]  But  the  provision  of  the  general  law 
affects  the  remedy  and  the  mode  of  procedure 
only  and  is  not  unconstitutional  and  is  ap- 
plicable. Backus  v.  Fort  St.  Union  Depot 
Co,  169  U.  S.  558,  18  S.  Ct.  445,  42  U.  S. 
( L.  ed. )  853 ;  Ames  v.  Lake  Superior,  etc.  R. 
Co.  21  Minn.  241;  McCrea  v.  Port  Royal  R. 
Co.  3  S.  C.  381,  16  Am.  Rep.  729;  Baltimore, 
etc.  R.  Co.  v.  Nesbit,  10  How.  395,  13  U.  S. 
(L.  ed.)  469;  Chicago,  etc.  R.  Co.  v.  Guthrie, 
192  III.  579,  61  N.  E.  658;  Paterson,  etc.  Trac- 
tion Co.  ▼.  DeGray,  70  N.  J.  L.  59,  56  Atl. 
250. 

The  Lighting  Company  and  any  corpora- 
tion with  like  rights  is  entitled  to  proceed 
before  the  Public  Service  Commission  in  the 
matter  of  eminent  domain.  Whether  the  gen- 
eral law  in  that  regard  supersedes  and  re- 
peals constitutional  charter  provisions  in 
force  before  the  general  law  took  effect,  or 
whether  the  general  law  merely  furnishes  a 
concurrent  method  of  procedure,  it  is  not  nec- 
essary to  determine  until  some  corporation 


entitled  to  proceed  under  the  general  law 
claims  the  right  to  proceed  by  virtue  of  a 
constitutional  provision  of  a  charter  granted 
before  the  general  law  took  effect.  The  im- 
portance of  the  question  requires  us  to  de- 
cline considering  it  until  its  consideration  is 
necessary.  The  following  cases  illustrate  the 
weight  of  the  question  and  are  referred  to 
solely  because  they  show  the  propriety  of  not 
discussing  it  tiU  it  is  necessary  to  decide  it. 
Central  Vermont  R.  Co.  v.  State,  82  Vt.  146, 
72  Atl.  324;  Brattleboro  Town  School  Dist. 
V.  Brattleboro  School  Dist.  No.  2,  72  Vt. 
451,  48  Atl.  697;  Brown  v.  U.  S.  171  U.  S. 
631,  43  U.  S.  (L.  ed.)  312,  19  S.  Ct.  56;  Rod- 
gers  V.  U.  S.  185  U.  S.  83,  46  U.  S.  (L.  ed.) 
816,  22  S.  Ct.  582;  Marlor  v.  Philadelphia, 
etc.  R.  Co.  166  Pa.  St.  524,  31  Atl.  255; 
Treacy  v.  Elizabethtown,  etc.  R.  Co.  85  Ky. 
270,  3  S.  W.  168;  Hunt  v.  Card,  94  Me.  386, 
47  Atl.  921;  State  v.  Jersey  City,  54  N.  J. 
L.  49,  22  Atl.  1052;  Paterson,  etc.  Traction 
Co.  V.  DeGray,  70  N.  J.  L.  59,  56  Atl.  250; 
Norwich  v.  Johnson,  86  Conn.  151,  84  Atl. 
727,  41  L.R.A.(N.S.)    1024. 

The  question  of  the  right  of  the  commis- 
sion to  enforce  its  decision  or  orders  or  judg- 
ments by  process  does  not  arise.  The  deci- 
sion of  the  commission  if  favorable  to  the  con- 
demnor determines  his  rights  upon  payment 
of  the  compensation  awarded,  and  the  right 
of  the  landowner  to  such  compen.sation,  and 
as  in  cases  of  condemnation  heretofore  aris- 
ing, it  is  for  the  courts  to  enforce  and  protect 
the  rights  of  both.  Bridgnian  v.  St.  Johns- 
bury,  etc.  R.  Co.  58  Vt.  198,  2  Atl.  467; 
Adams  v.  St.  Johnsbury,  etc.  R.  Co.  57  Vt. 
240;  Kittell  v.  Missisquoi  R.  Co,  56  Vt.  96; 
[422]  Kendall  v.  Missisquoi  R.  Co.  55  Vt. 
438;  Knapp  v.  McAuley,  39  Vt.  275;  McAu- 
lay  V.  Western  Vermont  R.  Co.  33  Vt.  311,  78 
Am.  Dec.  627. 

Our  conclusion  is  that  it  is  the  right  and 
duty  of  the  Public  Service  Commission  to 
proceed  in  the  matter  of  the  petition  of  the 
Consolidated  Lifting  Company,  and  upon 
due  notice  and  hearing  to  determine  the  ques- 
tions of  necessity  and  compensation  which 
they  are  therein  asked  to  determine. 

Petition  for  writ  of  prohibition  dismissed 
with  costs. 


kohb. 

Validity  of  Statute  Conf  erring  oa  Tub* 
lie  Serriee  ConualMioa  or  Other  Body 
Jnriidletioa  of  Eulneat  Doaiaim  Pr*- 
oeedinse. 

The  reported  case  holds  that  a  statute  is 
valid  which  confers  on  a  public  service  com- 
mission jurisdiction  to  determine  the  ques- 
tions of  necessity  and  compensation  in  eminent 
domain  proceedings,  and  to  render  a  judg- 
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ment  wbick  shall  be  final  except  an  an  appeal 
to  the  eyprenie  court  of  the  state  in  allowed. 

There  does  not  seem  to  be  any  decided  case 
exactly  similar  to  the  reported  case  in  its 
facts,  but  the  general  rule  laid  down  therein  to 
the  effect  that  the  constitutional  requirement 
that  just  compensation  shall  be  paid  for  the 
taking  of  private  land  for  public  use  is 
satisfied  if  an  impartial  tribimal  is  provided 
to  which  a  citizen  may  freely  resort  and  be 
heard  at  any  time,  finds  support  in  a  number 
of  decisions.  Bruggerman  v.  True,  25  Minu. 
123;  State  v.  Messenger,  27  Minn.  119,  6 
X.  W.  457;  State  v.  Rupp,  30  Minn.  65,  38 
N.  W.  926;  St.  Paul  v.  Nickl,  42  Minn.  262, 
44  N.  W.  59;  Morris  v.  Heppenheimer,  54 
N.  J.  L.  268,  23  Atl.  664;  People  v.  Adiron- 
dack R.  Co.  160  N.  Y.  225,  54  N.  E.  689.  See 
also  U.  S.  V.  Jones,  109  U.  S.  613,  3  S.  Ct. 
346,  27  U.  S.  (L.  ed.)  1015;  Stimets  v.  High- 
gate,  81  Vt.  231,  69  Atl.  878.  Thus  it  has 
been  held  that  a  statute  which  gives  to  coun- 
ty commissioners  the  right  to  hear  property 
holders  on  the  question  of  the  damages  sus- 
tained by  them  by  the  appropriation  of  their 
land  for  a  highway,  and  which  allows  them 
the  right  to  appeal  to  the  district  court  with- 
in a  specified  time,  is  valid.  State  v.  Messen- 
ger, supra.  And  where  town  supervisors  are« 
in  the  first  instance,  constituted  a  tribunal 
to  assess  damages  for  the  taking.of  land  for  a 
public  road,  with  the  right  given  to  a  prop- 
erty owner  to  appeal  to  county  commission- 
ers, the  property  holder  is  provided  with  an 
impartial  tribunal.  Bruggerman  v.  True, 
Bupra.  So  iQ  St.  Paul  v.  Nickl,  supra^  it  was 
held  that  where  provisions  were  made  as  to 
notice  and  an  opportimity  to  be  heard  before 
a  board  of  public  wbrks  of  a  cdty,  and  th« 
right  of  appeal  wair  preserved,  the  constitu- 
tional rights  of  a  property  holder'  were  se- 
cured in  proceedings  wherein  private  land 
was  taken  for  public  highw^ay  purposes. 
Likewise  in  Morris  v.  Heppenheimer,  supra, 
wherein  it  appeared  that  the  state  took  land 
for  a  military  camp  and  appointed  tliree  com- 
missioners to  determine  its  value,  it  was  held 
that  the  fact  that  tjie  governor  had  appointed 
the  commissioners  did  not  impugn  their  im- 
partiality. 

In  Peirce  v.  Banger,  106  Me.  413,  74  At). 
1039,  it  was  held  that  a  statute  which  con- 
ferred on  a  board  of  municipal  officers  power 
to  assess  damages  for  the  taking  of  pi'operty 
in  eminent  domain  proceedings  was  not  in- 
valid on  the  ground  that  the  officials  did  not 
constitute  an  impartial  tribunal  The  fact 
that  an  appeal  was  allowed  from  their  deci- 
sion to  a  court  was  said  to  bring  the  proceed- 
ings within  the  ''just  compensation''  clause 
of  the  constitution. 

A  statute  which  confers  power  on  a  forest 
reserve  board  to  take  land  by  condemnation 
and  provides  that  in  case  the  board  and  the 


owner  are  miable  to  agree  on  the  compensa- 
tion the  owner  may  appeal  to  the  court  of 
claims,  which  court  shall  have  jurisdiction 
to  hear  and  determine  the  question  of  the 
value  of  the  lands,  is  valid  and  does  not  vio- 
late the  constitutional  clauses  which  provide 
for  just  compensation  and  due  process  of  law 
in  the  taking  of  property  for  public  use. 
People  V.  Adirondack  R.  Co.  160  N.  Y.  225, 
241,  54  N.  E.  689.  And  where  a  statute 
which  authorizes  a  city  to  take  private  prop- 
erty for  wharf  purposes  leaves  nothing  to  the 
final  determination  of  the  city  officers  and 
gives  a  right  to  a  rehearing  before  an  im- 
partial tribunal  on  every  question  in  which 
a  property  owner  may  be  interested,  the  due 
process  of  law  guaranteed  him  by  the  consti- 
tution is  satisfied.  Burlington  v.  Central 
Vermont  R.  Co.  82  Vt.  5,  71  Atl.  826.  But 
in  Steams  v.  Barre,  73  Vt.  281,  50  Atl.  1086, 
87  Am.  St.  Rep.  721,  58  L.R.A.  240,  it  was 
held  that  an  impartial  tribunal  was  not  pro- 
vided where  city  officials  were  made  the  final 
judges  in  the  taking  of  private  land  by  the 
municipality  for  a  waterworks. 
^  A  statute  which  empowers  a  town  council 
to  determine  the  compensation  to  be  paid  to 
a  property  owner  for  the  taking  of  his  land 
for  street  purposes  and  allows  an  appeal 
from  their  decision  to  a  resident  judge  61  the 
county  for  the  purpose  of  having  a  commis- 
sion of  five  freeholders  appointed  finally  to 
pass  on  the  question  of  damages,  is  not  un- 
constitutional as  a  violation  of  the  due 
I)rocess  of  law  and  just  compensation  claus'^s 
of  the  federal  and  state  constitutions.  Ful- 
ton V.  Dover,  8  Houst.  (Del.)  78,  6  Atl.  63^, 
12  Atl.  394,  31  Atl.  974. 
,  In  People  v.  Hennessy,  206  N.  Y.  750,  100 
X.  K.  407,  it  appeared  that  an  act  authorized 
find  empowered  the  board  of  assessors  of 'ft 
city  in  its  discretion  to  estimate  and  deter- 
mine the  damage  sustained  by  reason  of  the 
construction  of  a  bridge.  It  was  held  that 
although  the  action  of  the  board,  if  it  should 
reject  a  claim,  would  be  final  and  conclusive, 
yet  in  the  matter  of  the  award  of  damaged 
its  action  was  reviewable  and  therefore  that 
the  act  was  constitutional. 

It  has  been  held  that  due  process  of  law  is 
Accorded  a  property ,  owner  whose  land  has 
been  taken  for  a  public  use  wliere  a  board 
of  supervisors  assesses  his  damages  under  a 
statute  empowering  it  to. do  so.  Kimball  y. 
Alameda  County,  46  Cal.  ^9.  See  also  Har- 
per V.  Richardson,  22  Cal.  251;  Lincoln  v. 
Colusa  County,  28  Cal.  662.  But  an  order 
.of  a  board  of  supervisors  which  declares  that 
a  newly  extended  street,  as  extended,  embrac- 
ing all  the .  land  included  in  the  boundaries 
described,  "is  hereby  condemned,  appropri- 
ated, acquired,  set  apart,  and  taken  for  public 
use,*'  Jvas  been  held  to  be  an  exercise  of  judi- 
cial power  not  conferred  by  any  statute  and 
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in  a  manner  which  no  statute  can  authorize 
and  therefore  is  in  excess  of  the  jurisdiction 
of  the  board.  Wulzen  v.  San  Francisco,  101 
Cal.   15,  36  Pac.   353,   40  Am.  St.  Rep.   17. 

In  Ligat  v.  Com.  19  Pa.  St.  456,  it  was  held 
that  though  by  the  repeal  of  an  act  which 
allowed  an  appeal  from  the  decision  of  canal 
commissioners  to  a  board  of  appraisers  the 
former  were  by  statute  constituted  the  final 
tribunal  for  the  assessment  of  compensation 
to  the  owner  of  property  taken  for  canal 
purposes,  the  statute  was  valid,  since  an 
assessment  by  the  canal  commissioners  was 
as  fully  autliorized  by  the  constitution  as  was 
an  a^se^sment  by  any  other  tribunal. 

It  has  been  held  that  an  act  is  not  open 
to  attack  as  unconstitutional  on  the  ground 
that  it  attempts  to  give  to  county  commis- 
sioners judicial  powers,  where  it  empowers 
the  commissioners  to  appoint  appraisers  to 
assess  the  damages  and  benefits  to  lands 
affected  by  a  proposed  canal,  as  the  appoint- 
ment of  appraisers  is  not  exclusively  a  judi- 
cial act.  Flat  Swamp,  etc.  Canal  Co.  v.  Mo- 
Alister,  74  X.  C.  151). 

Where  a  statute  authorized  a  city  to 
take  private  property  for  street  purposes 
and  the  city  appointed  commissioners  to 
lay  out  the  highways  and  assess  damages 
for  the  taking,  it  was  held  that  the  statute 
was  valid,  there  being  a  provision  for  an 
appeal  within  a  reasonable  time  from  the 
decision  of  the  commissioners  to  a  trial  by 
jury.     Steuart  v.  Baltimore,  7  Md.  500. 

V\'^here  a  legislative  act  appoints  three  per- 
sons commissioners  to  locate  and  establish 
a  state  road  between  certain  points,  and  pro- 
vides that  ''all  damages  sustained  by  the  lay- 
ing out  and  opening  of  said  road  shall  be 
ascertained  and  determined  bv  said  cominis- 
sioners,  or  a  majority  of  them,  and  shall  be 
paid  by  the  county  in  which  such  damages 
occur,''  but  makes  no  provision  for  notice 
and  a  hearing,  on  the  right  to  appeal  to  the 
district  court,  the  act  is  unconstitutional. 
I^ngford  V.  Ramsey  County,  16  Minn.  375. 

A  statute  has  been  held  to  be  unconstitu- 
tional which  attempted  to  transfer  land  to  a 
borough  for  school  purposes  and  which  fixed 
the  compensation  for  the  transfer.  Lebanon 
School -Dist.  V.  Lebanon  Female  Seminary,  9 
Sad.  (Pa.)  474,  22  VV,  N.  C.  65,  12  Atl.  857. 

In  Myer  v.  Adam,  63  App.  Div.  540,  71  N. 
Y.  S.  707,  affirmed  169  N.  Y.  605,  62  N.  E. 
1098,  it  was  held  that  in  view  of  a  consti- 
tutional provision  to  the  effect  that  compen- 
sation for  the  taking  of  private  property  for 
public  use  should  be  ascertained  by  a  jury 
or  at  least  three  commissioners  appointed  by 
a  court,  a  board  of  grade  crossing  commis- 
sioners did  not  have  exclusive  and  final  juris- 
diction to  fix  the  compensation  to  which  a 
property  owner  was  entitled  for  the  damages 
to  his  property  due  to  the  grading  of  a  street. 


In  Rich  V.  Chicago,  59  III.  286,  it  appeared 
that  a  board  of  public  works  and  the  eommon 
council  of  a  city  were  given  the  power,  by  its 
charter,  to  assess  damages  in  eminent  domain 
proceedings.  In  an  action  wherein  the  con* 
stitutionality  of  the  charter  provisions  was 
attacked,  the  court  said  that  if  the  question 
was  a  new  one  it  would  have  great  difficulty 
in  reconciling  the  taking  of  priv  te  property 
for  public  use  without  ascertaining  the  com- 
pensation through  the  machinery  furnished 
by  the  judicial  department  of  the  govern- 
ment, but  as  an  earlier  decision  (Johnson  v. 
Joliet.  etc.  R.  Co.  23  III.  124)  had  held  the 
provisions  to  be  valid  and  they  had  been 
acted  on  to  such  an  extent  that  its  overruling 
would  be  attended  by  disastrous  results  and 
as  a  new  constitution  provided  for  a  trial  by 
jury  in  eminent  domain  cases,  the  court 
would  apply  the  doctrine  of  stare  decisis  and 
not  hold  the  provisions  unconstitutional. 
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iBdiotatmit   —   Validity   -^i   Proaecwtor 
Member  of  Oimmd  ^urjr. 

That  the  foreman  of  the  grand  jury  was 
the  prosecutor,  and  Awore  out  a  complaint 
against  accused,  is  not  ground  for  quashing 
an  indictment  against  him,  where  the  fore- 
man retired  from  the  jury  room,  and  did 
not  discuss  the  case  with  the  grand  jury,  nor 
vote  on  passing  the  bill. 

[See  note  at  end  of  this  case.] 

WitBessea  —  Competemoy  •»  Children. 

Whether  witnesses,  respectively  11  and  12 
years  old,  were  of  sufficient  age  and  capacity 
to  testify  is  to  be  determined  by  the  trial 
court,  and  such  determination  is  not  review- 
Able  on  appeal. 

[See  note  at  end  of  this  case.] 

Same. 

A  finding  that  a  witness,  11  years  old,  who 
testified  that  if  he  swore  to  a  lie  they  would 
put  him  in  jail,  that  he  intended  to  tell 
the  truth,  and  was  going  to  tell  what  he 
knew,  and  a  witness,  l2  years  old,  who  testi- 
fied that  he  had  never  been  in  court  before, 
that  when  he  kissed  the  book  it  meant  that 
he  would  tell  the  truth,  and  that  if  he  should 
tell  a  lie  they  would  put  him  in  the  lockup, 
were  competent  witnesses,  is  conclusive  as 
to  their  competency,  both  aa  to  their  moral 
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and   religious   sensibility    and   their    intelli- 
gence. 
[See  note  at  end  of  this  case.] 

Laroeay  —  Evidenoe  —  Relation  of  Ae- 
omed  and  Proseontor. 

In  a  prosecution  against  an  employee  for 
larceny  of  his  employer's  corn,  evidence  that 
the  employee  was  trusted  with  property  of  his 
employer  is  outside  the  issues. 

Criminal  Law  —  Inatmotions  —  ]>eflni- 
tion  of  Reasonable  Donltt. 

An  instruction  that  a  reasonable  doubt  in 
the  jury  box  it  exactly  the  same  kind  of  rea- 
sonable* doubt  thai  an  honest  man  meets  up 
with  in  human  life  is  not  error.     . 

[See  generally  48  Am.  St.  Rep.  566.] 

Appeal  from  Superior  Court,  Pitt  county: 
Whedbez,  Judge. 

Criminal  action.  Willis  Pitt  convicted  of 
larceny  and  appeals.  The  facts  are  stated  in 
the  opinion.    Afeibmed. 

Julius  Brown  for  appellant. 
Attomey-GentraX    Bickett    and    Assistant 
Attomey-Generttl  CeUveri  for  appellee. 

[268]  Clark,  C.  J.— The  defendant  wa$ 
convicted  of  larceny  of  the  com  of  one  J.  R. 
Bunting,  standing  in  the  field.  The  testi- 
mony came  from  eye-witnedses  and  was  clear 
and  explicit.  The  first  exception  is  to  the 
refusal  of  the  court  to  quash  the  bill  of  in- 
dictment on  the  ground  that  said  Bunting, 
who  was  foreman  [289]  of  the  grand  jury 
that  passed  on  the  bill,  was  also  the  prosecu- 
tor and  swore  out  the  warrant  before  a  jus- 
tice of  the  peace.  The  court  found  as  a  fact 
that  Bunting  at  the  time  that  the  grand  jury 
was  considering  the  bill  retired  from  the 
grand  jury  room  and  did  not  discuss  the  case 
witli  tlie  grand  jury  nor  vote  on  passing  the 
bill,  and  that  he  did  nothing  in  regard  to  it 
except  that  as  foreman  of  the  grand  jury  he 
signed  the  bill  at  the  direction  of  the  grand 
jury  and  carried  the  indictment  into  court. 

"Tlie  general  rule  has  been  laid  down  that 
interest  in  a  particular  prosecution  other 
than  a  direct  pecuniary  interest  will  not  dis- 
qualify a  grand  juror  or  be  ground  of  objec- 
tion to  an  indictment  in  the  finding  of  which 
he  participates.  Accordingly,  in  the  absence 
of  statutory  provisions  to  the  contrary,  thfe 
fact  that  a  person  has  originated  a  complaint 
against  the  person  accused  of  crime,  or  is  a 
witness  for  the  prosecution,  does  not  operate 
as  a  disqualification.  And  the  same  rule  has 
been  applied  to  a  person  who  has  evinced  a 
desire  and  purpose  to  enforce  the  law  against 
the  particular  kind  of  crime,  or  has  subscribed 
funds  for  the  purpose  of  legitimately  sup- 
pressing a  particular  violation  of  law.''  20 
Cyc.  1301,  title,  "Grand  Jury." 
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In  State  v.  McDonald,  73  N.  C.  356,  it  was 
504,  where  there  is  a  full  discussion  of  ob- 
jections to  the  competency  of  a  grand  jury, 
it  is  held  that  the  fact  that  a  son  of  the 
prosecutor  was  a  member  of  the  grand  jury 
did  not  vitiate  the  indictment,  though  he  had 
actively  participated  in  finding  the  bill. 

In  State  v.  Sharp,  110  N.  C.  004,  14  S.  E. 
held  that  a  grand  juror  was  a  competent  wit- 
ness on  the  trial  of  the  defendant.  Revisal, 
3232,  provides  that  grand  juries  shall  return 
all  bills  of  indictment  in  open  court  tlirough 
the  acting  foreman,  except  in  capital  felonies, 
and  it  has  been  often  held  that  an  indictment 
need  not  necessarily  be  signed  by  any  one. 
State  V.  Mace,  86  N.  C.  668. 

Exceptions  2  and  3  are  to  the  ruling  of  the 
court  that  two  witneiBses,  respectively  11  and 
12  years  old,  were  of  sufficient  age  and  ca- 
pacity to  testify.  The  competency  of  a  wit- 
ness to  testify  [270]  is  determined  by  the 
trial  court,  and  is  not  reviewable  on  appeal. 
State  v.  Finger,  131  N.  C.  781,  42  S.  E.  820; 
SUte  V.  Ferry,  44  N.  C.  330;  40  Cyc.  2200. 

One  of  these  witnesses,  11  years  old,  tes- 
tified that  if  he  swore  to  a  lie  they  would 
put  him  in  jail;  that  he  intended  to  tell  the 
truth,  and  was  going  to  tell  what  he  knew. 
The  other  witness,  12  years  old,  testified  that 
he  had  never  been  in  court  before;  that  when 
he  kissed  the  book  it  meant  that  he  would 
tell  the  truth;  that  if  he  should  tell  a  He 
they  would  put  him  in  the  lockup.  When 
asked,  "What  else!"  he  replied,  "I  don't 
know,  sir."  The  finding  of  the  judge  that 
these  witnesses  were  competent  to  testify  was 
conclusive,  and  not  reviewable.  This  is  so 
held  both  as  to  their  moral  and  religious  sen- 
sibility and  their  intelligence.  State  y.  Man- 
ual, 64  N.  C.  603;  State  y.  Edwards,  79  N. 
C.  648. 

Shaw  V.  Moore,  49  N.  C.  26,  is  a  very  in- 
teresting discussion  as  to  the  disqualification 
of  a  witness  on  account  of  his  religious  belief. 
Tlie  Court  there  held  that  one  who  believed 
in  the  existence  of  a  Supreme  Being  was  a 
CMupetent  witness,  though  he  did  not  believe 
that  punishment  would  be  infiicted  in  the 
world  to  come.  In  that  case  it  would  seem 
that  the  witnesses  were  of  age.  If  it  were 
open  to  ufl  to  review  the  findings  of  fact  of 
his  Hobor  as  to  the  competency  of  these  wit- 
nesses, it  would  seem  that  they  gave  very 
intelligent  replies  and  a  sense  of  their  re- 
sponsibility and  intention  to  tell  the  truth, 
and  that  punishment  would  be  awarded  them 
should  they  fail  to  do  so.  The  fact  that  one 
of  the  witnesses  said  he  "did  not  know''  what 
punishment  would  happen  to  him  beyond  im- 
prisonment in  jail  should  not  disqualify  him, 
in  view  of  the  other  evidence  showing  his 
intelligence  and  sense  of  responsibility. 

However,  as  already  stated,  the  finding 
of  the  judge  in  such  case  is  conclusive,  and 
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not  reviewable  by  us.  He  seen  the  witnesses 
and  can  judge  better  of  their  intelligence  and 
sense  of  responsibility  than  can  possibly  be 
transmitted  to  us  on  paper. 

In  Sbaw  v.  Moore,  supra,  Pearson,  J.,  said 
that  '*in  the  old  cases  it  was  held  to  be  com- 
mon law  that  no  infidel  (in  which  class  Jews 
were  included)  could  be  sworn  as  a  witness 
in  the  [271]  courts  of  England."  He  then 
proceeds  to  say  that  the  reason  for  this  as 
given  by  my  Lord  Coke,  "to  say  the  least  of 
it,  is  narrow-minded,  illiberal,  bigoted^  and 
unsound."  And  adds  that  "Lord  Hale,  not- 
withstanding the  opinion  of  Coke  and  the  old 
cases,  held  that  a  Jew  is  a  competent  witness 
and  may  be  sworn  on  the  Old  Testament,  and 
such  has  ever  since  been  taken  to  be  the  law." 
We  know  tlie  Old  Scriptures,  which  is  the 
Hebrew  Bible,  do  not  teach  a  future  life,  and 
hence  there  is  absent  therefrom  the  doctrine 
of  future  rewards  and  punishments.  Indeed, 
the  New  Testament  teaches  that  "Life  Eter- 
nal  came  through  Jesus  Christ."  In  the  same 
case,  Shaw  v.  Moore,  supra,  Pearson  refers 
to  Omychund  v.  Barker,  1  Atk.  i£ng.)  21, 
as  a  great  case,  "for  it  relieved  the  common 
law  from  an  error  that  was  a  reproach  to  it." 
In  that  case  "a  Gentoo,  who  did  not  believe 
in  either  Old  or  New  Testament,"  was  held 
to  be  a  competent  witness,  though  it  did  not 
appear  ''whether  accordiug  to  Gentoo  reli- 
gion rewards  and  punishments  are  to  be  in 
this  world  or  the  world  to  come.  The  deci- 
sion was  made  without  ascertaining  how  the 
fact  was;  so  it  must  have  been  considered 
by  the  Court  to  be  immaterial." 

Judge  Pearson  further  says  that  it  was 
insisted  on  the  argument  that,  however  it  was 
decided  in  Omvchund  v.  Barker,  it  was  other- 
wise  under  our  statutory  provisions  prescrib- 
ing the  forms  of  oath.  He  says,  as  to  this 
argument:  *'VVe  think  it  manifest,  by  a  per- 
usal of  the  statute,  that  it  was  not  intended 
to  alter  any  rule  of  law,  but  the  sole  object 
was  to  prescribe  forms  adapted  to  the  reli- 
gions belief  of  the  general  mass  of  citizens, 
for  the  sake  of  'convenience  and  uniformity." 

The  form  of  oath  for  witnesses  now  pre- 
iMribed  (Rev.  1496  (29),  and  2360)  simply 
requires  the  witness  to  swear  that  his  evi- 
dence "shall  be  the  truth,  the  whole  truth, 
and  nothing  but  the  truth."  The  provision  in 
Revisal,  2354,  as  to  the  manner  of  swearing 
is,  as  Judge  Pearson  says,  merely  a  form 
"adapted  to  the  religious  belief  of  the  gen- 
eral mass  of  citizens  for  the  sake  of  con- 
venience and  uniformity.*'  Revisal,  2363 
(enacted  1899,  ch.  60),  validated  oaths  there- 


ixifore  taken  not  in  a  manner  prescribed  by 
the  laws  of  1777,  now  Revisal,  2354. 

[272]  If  such  reply  from  one  who  is  hon- 
estly ignorant  of  what  will  happen  to  him  in 
another  world  shall  render  him  incompetent 
to  testify,  not  only  the  administration  of  jus- 
tice will  often  be  hindered,  but  unwilling 
witnesses  can  block  needed  investigations  l^ 
professing  like  ignorance. 

It  was  excepted  that  the  defendant  was  not 
allowed  to  state  that  his  employer  trusted 
him  with  his  property.  This  is  not  an  issue 
in  this  cause.  The  question  is  not  whether 
he  was  trusted  by  his  employer,  nor  that  he 
was  unworthy  of  that  confidence,  but.  Did 
he  steal  the  corn  of  the  prosecutor,  as  charged 
in  the  bill  of  indictment?  It  would  not  have 
been  competent  for  the  State  to  show  that 
the  defendant  was  not  trusted,  or  was  sus- 
pected by  his  employer.  Nor  is  it  competent 
for  the  defendant  to  testify  that  he  was 
trusted. 

Nor  do  we  think  it  good  -ground  of  excep- 
tion that  the  judge  in  his  charge,  in  attempt- 
ing to  define  what  constitutes  a  reasonable 
doubt,  saidi  "A  reasonable  doubt  in  the  jury 
box  is  exactly  tbe  same  kind  of  reasonable 
doubt  that  an  honest  man  meets  up  with  in 
human  life."  The  law  does  not  require  that 
any  particular  formula  shall  be  used  in 
charging  upon  the  doctrine  of  reasonable 
doubt.  State  v.  Dobbins,  149  N.  C.  465,  62  S. 
£.  635;  SUte  v.  Brabham,  108  N.  C.  793, 
13  8.  E.  217;  State  v.  Matthews,  66  N.  C. 
106 ;  SUte  v.  Oscar,  52  N.  C.  305. 

No  error. 

Walker,  J.,  and  Allen,  J^  concurring  ia 
result. 

MOTE. 

The  reported  case  holds  that  an  indictment 
is  not  vitiated  by  the  fact  that  the  person 
prosecuting  the  charge  was  foreman  of  the 
grand  jury,  it  appearing  that  he  retired  from 
the  room  while  the  indictment  was  under 
discussion  and  took  no  part  in  finding  it 
The  court  also  sustains  the  action  of  the 
trial  judge  in  holding  that  two  children, 
eleven  and  twelve  years  old  respectively,  were 
competent  to  testify.  The  effect  on  the  valid- 
ity of  an  indictment  of  the  fact  that  the  com- 
plainant or  prosecutor  was  a  member  of  the 
grand  jury  is  discussed  in  the  note  to  Krause 
V.  State,  Ann.  Gas.  1012B  736.  The  com- 
petency of  children  as  witnesses  is  considered 
at  length  in  the  notes  to  State  v.  Meyer  as 
reported  in  14  Ann.  Gas  1  and  124  Am.  St 
Rep.  291. 
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Maryland  Court  of  Appeals— June  26,  1914. 

128  Md.  eeO;  91  All.  SS2. 


Pablib  Goatraots  —  Deposit  with  Bid 
—  Effect  of  Withdrawing  Bid. 

Under  Baltimore  City  Charter,  as  amended 
by  Jaws  1908,  c.  163,  providing  that  a  con- 
tract for  supplies  or  work  shall  be  awarded 
to  the  lowest  responsible  bidder;  that  bids 
when  filed  shall  be  irrevocable;  that  each  bid 
shall  be  accompanied  by  a  certified  check  of 
$500;  and  that  the  successful  bidder,  failing 
to  execute  the  contract  and  furnish  a  bond, 
shall  forfeit  his  check  as  liquidated  damages 
— one  may  not  withdraw  his  bid,  even  before 
the  opening  of  the  bids,  and  so,  being  refused 
permission  to  do  so,  and  refusing  to  sign 
the  contract,  on  it  being  awarded  him,  he 
cannot  recover  the  amount  of  his  check. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court  of  Baltimore 
City:     Bond,  Judge. 

Action  by  J.  L.  Robinson  Construction 
Company,  plaintiff,  against  Mayor  and  City 
Council  of  Baltimore,  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Revebsed. 

Alexander  Pretten  and  8.  8,  Field  for  ap« 
pellant. 

Forrest  BriMhhie  and  W.  W.  Lingenfelder 
for  appellee. 

[661]  Constable,  J. — This  appeal  involves 
the  right  of  a  bidder,  for  a  municipal  con- 
tract, to  recover  from  the  municipality  the 
amount  of  money  deposited  at  the  time  of 
submitting  the  bid,  where  the  bidder  requests 
the  withdrawal  of  the  proposal  before  tlie 
opening  of  the  same  by  the  municipal  officers. 

The  facts  upon  which  the  declaration  is 
based  are  uncontradicted,  and  from  them  it 
appears  that  the  appellant  acting  through 
the  Board  of  Awards  advertised  for  propo- 
sals and  bids  to  construct  a  school  house  in 
the  City  of  Baltimore.  That  the  appellee, 
among  others,  submitted  a  proposal  for  said 
eonstruction  and  in  compliance  with  the  ad- 
vertisement and  the  provisions  of  the  City 
Charter  filed  therewith  a  certified  check  for 
five  blind  red  dollars.  On  the  day  the  bids 
were  to  be  opened,  and  just  before  they  were 
opened,  the  president  of  the  appellee  company 
stated  to  the  board  that  he  thought  from  the 
information   he  had  gained  from  the  other 


bidders  present  that  he  had  made  an  error 
in  his  proposal,  and  requested  to  withdraw 
the  same.  He  had  learned  that  the  amount 
of  his  bid  was  very  much  below  that  of  the 
others,  and  so  much  lower  that  he  felt  as- 
sured a  mistake  had  been  made.  The  board 
refused  to  allow  the  bid  to  be  withdrawn  and 
proceeded  to  open  all  of  the  bids,  whereupon 
it  was  found  that  the  appellee's  bid  was  the 
lowest  by  about  fourteen  thousand  dollars. 
After  the  opening  the  board  suggested  to  the 
representative  of  the  appellee  that  he  go  over 
the  estimate  for  the  purpose  of  discovering 
where,  if  at  all,  the  mistake  was.  It  was 
found  that  in  making  up  the  general  tabula- 
tion of  the  costs  of  the  various  items,  in- 
cluding [662]  the  bids  of  the  sub-contractors, 
that  the  amount  for  heating  and  ventilating 
had  been  put  down  at  $952.13  while  it  sliould 
have  been  $11,952.13,  the  amount  of  the  sub- 
contractor's bid,  thus  making  the  total  of 
the  bid  $11,000  less  than  had  been  intended. 
The  board,  however,  awarded  the  contract  to 
the  appellee,  which  refused  to  execute  the 
formal  contract.  Whereupon  the  board  de- 
clared the  deposit  forfeited  and  'readvertised 
for  bids.  This  suit  was  then  instituted  for 
a  return  of  the  five  hundred  dollars  deposited. 

The  appellant  demurred  to  the  declaration, 
but  the  Court  overruled  the  demurrer,  and 
the  rulings  upon  the  prayers  being  in  favor 
of  the  right  of  action,  the  appellant  has 
brought  this  appeal  from  the  judgment  ren- 
dered against  it.  The  rulings  upon  the  de- 
murrer and  the  prayers  involve  one  and  tlie 
same  principle  of  law  so  they  will  be  con- 
sidered as  a  whole. 

An  Act  of  the  Legislature  regulates  pro- 
posals for  contracts  with  the  City  of  Balti- 
more. Section  15  of  the  charter,  as  amended 
by  Chapter  163  of  the  Acts  of  1908,  provides 
as  follows: 

"All  bids  made  to  the  Mayor  and  City 
Council  of  Baltimore  for  supplies  or  work 
for  any  purposes  whatever,  unless  otherwise 
provided  in  this  article,  shall  be  opened  by 
a  board,  or  a  majority  of  them,  consisting  of 
the  Mayor,  who  shall  be  President  of  the 
same;  the  Comptroller,  City  Register,  City 
Solicitor,  and  the  President  of  the  Second 
Branch,  which  board,  or  majority  of  them, 
shall,  after  opening  said  bids,  award  the  con- 
tract to  the  lowest  responsible  bidder.  .  .  . 
Bids  when  filed  shall  be  irrevocable.  The 
successful  bidder  shall  promptly  execute  a 
formal  contract,  to  be  approved,  as  to  its 
form,  terms  and  conditions  by  the  City  So- 
licitor, and  he  shall  also  execute  and' deliver 
to  the  Mayor  a  good  and  sufficient  bond,  to 
be  approveid  by  the  Mayor,  in  the  amount  of 
the  contract  price.  To  all  such  bids  there 
shall  be  attached  a  certified  cheek  of  the  bid- 
der upon  some  clearing  house  bank,  and  the 
bidder  who   has   had  the   contract  awarded 
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[663]  to  him,  and  who  faiU  to  promptly  and 
properly  execute  the  required  contract  and 
bond,  shall  forfeit  said  check.  The  said  check 
shall  be  taken  and  considered  as  liquidated 
damages  and  not  a  penalty  for  failure  of  said 
bidder  to  execute  said  contract  and  bond. 
Upon  the  execution  of  said  contract  and  bond 
by  the  successful  bidder  the  said  check  shall 
be  returned  to  him.  The  amount  of  said 
check  shall  be  five  hundred  dollars,  unless 
otherwise  provided  by  ordinance,  or  an  order 
or  regulation  of  the  department  for  whose 
use  the  bids  are  made  and  contract  entered 
into.  Tlie  checks  of  the  unjsuccessful  bidders 
shall  be  returned  to  them  after  opening  the 
bids  and  awarding  the  contract  to  the  suc- 
cessful bidders.'* 

In  the  face  of  these  provisions  can  a  bid- 
der, refusing  to  execute  a  contract  awarded 
to  him  for  municipal  work,  force  the  return 
of  his  deposit?  Or  once  having  filed  his  pro- 
posal, can  he  withdraw  it  before  the  bid  is 
accepted  and  recover  his  deposit? 

It  will  be  noticed  that,  in  plain  terms,  the 
section  directs  that  the  bidder  shall  deposit 
a  certified  check  to  indemnify  the  city  in  case 
he,  as  the  successful  bidder,  fails  to  execute 
the  contract  and  furnish  a  bond;  that  bids 
when  filed  are  irrevocable;  and  that  the  con- 
tract shall  be  award^  to  the  lowest  respon- 
sible bidder.  It  certiniily  must  be  that  there 
was  the  intention  that  these  explicit  direc- 
tions should  have  some  force  and  meaning. 
We  must  ascribe  a  reasonable  construction  to 
them  or  we  render  the  statute  a  mere  nullity. 
These  provisions  involve  the  preliminary 
steps  to  the  making  of  the  contract  for  the 
work  to  be  done.  These  are  the  conditions 
which  must  be  subscribed  to  bv  anvone  who 
wishes  to  be  in  a  position  to  get  a  contract 
with  thp  city.  They  do  not  make  the  pro- 
posal and  the  acceptance  the  contract,  but  the 
formal  contract  is  to  be  entered  into  later. 
They  make  plain  to  the  bidder  just  what 
obligation  he  is  entering.  •  upon  when  he  sub- 
mits a  bid.  He  know&  that  hiu  bid  is  irrevo- 
cable, but  [664]  he  further  knows  that  if 
he,  for  any  reason,  after  his  bid  is  accepted, 
does  not  want  to  enter  into  a  contract  the 
condition  of  his  becoming  a  bidder  obligates 
him  expressly  to  reimburse  the  city  to  the 
extent  of  five  himdred  (k>liars  damages.  If 
the  contract  were  made  by  the  bid  and  ac- 
ceptance the  bidder  then  would  be  compelled 
to  carry  it  out  or  be  responsible  for  it,  with«- 
out  a  Court  of  Equity,  for  sufiicient  caufle, 
should  relieve  him,  by  rescinding  the  con- 
tract. 

Judge  Dillon  in  his  work  on  Municipal 
Corporations  at  Section  810  (5th  ed.)  ex- 
presses the  meaning  and  efi'ect  of  such  a 
charter  provision :  ''After  the  opening  of  the 
bids,  the  ascertainment  of  the  lowest  or  most 
favorable  bidder,  and  the  adoption  of  a  reso- 


lution that  tlie  contract  be  awarded  to  him 
does  not  make  a  completed  contract  between 
the  municipality  and  the  bidder,  when  the 
charter  requires  that  all  contracts  relating 
to  city  affairs  shall  be  in  writing,  or  when 
the  advertisement  so  specifies  or  when  sofcie 
further  step  remains  to  be  taken  .  .  . 
where  a  bidder  accompanies  his  bid  for  the 
performance  of  a  public  work  with  the  de- 
posit of  a  certain  sum,  under  an  agreement 
to  forfeit  the  sum  deposited  in  case  of  his 
neglect  or  refusal  to  enter  into  the  contract 
for  the  work,  and  without  default  on  the 
part  of  the  board,  he  fails  to  execute  the 
contract  he  cannot  recover  back  his  deposit, 
and  the  board  may  declare  the  same  for- 
feited." 

And  McQuillin  on  Municipal  Corporations 
at  section  1221,  says:  ''Money  accompanying 
a  bid  as  security  that  the  bidder  will  enter 
into  a  contract  if  his  bid  is  accepted,  cannot 
be  recovered  if  the  bidder  fails  to  enter  into 
the  contract.  The  rule  that  Courts  incline 
against  forfeiture^  has  no  application  to  such 
a  case,  and  the  rule  is  never  carried  to  the 
extent  of  relieving  parties  against  the  express 
terms  of  their  own  contract.  A  bidder  has 
no  right  to  withdraw  his  bid  even  before  the 
bids  are  opened,  nor  have  the  municipal  au- 
thorities the  right  to  permit  him  to  with- 
draw it." 

[665]  Also  in  28  Cyc.  661 :  "A  bidder  has 
no  right  at  law,  nor  have  the  municipal  ofii- 
cers  power  to  permit  him  to  withdraw  his 
bid  and  deposit." 

In  Wheaton  Bldg.  etc.  Co.  v.  Boston,  204 
Mass.  218,  90  N.  £.  508,  a  eontraotor  had 
filed  a  bid  with  the  proper  authorities  to 
build  a  school  house,  and  was  required  to 
file  a  deposit  with  his  bid.  Afterwards  he 
found  that  he  had  made  a  mistake  in  his 
estimates  and  sued  the  City  for  the  recovery 
of  his  deposit.  This  case  is  practically  iden- 
tical with  the  one  at  bar.  The  Massachu- 
setts Court  held  that  he  could  not  recover 
his  deposit  and  said  on  pages  222  and  223: 
*^But  it  is  plain  that  the  statute  contem- 
plated some  obligation  on  the  part  of  the 
bidders,  even  though  there  was  none  on  the 
part  of  the  city.  Statutes  of  1800,  Chapter 
418,  Section  5,  provides  that  every  proposal 
shall  be  accompanied  ...  by  a  check  or 
certificate  of  deposit  for  the  faithful  per- 
formance of  such  proposal."  .  .  This 
section  must  be  given  i-easonable  effect.  It 
would  be  a  nu^llity  if  it  should  be  held  that 
the  bidder  was  at  'liberty  to  withdraw,  with- 
out any  liability,  at  any  time,  before  the 
formal  contract,  which  alone  could  bind  the 
eity,  was  executed.  The  reasonal>le  construc- 
tion is  to  hold  th»t  the  bidder  is  bound  to 
stand  by  his  proposal  at  least  after  its  ac«- 
ceptance,  and  to  the  extent  of  his  bond  or 
deposit^  but  no  further.    If  the  case  wss  free 
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from  statutory  regulation,  and  it  did  not 
appear  that  a  more  formal  contract  waa  con- 
templated,, the  mere  acceptance  of  the  pro- 
posal would  constitute  a  contract,  and  neither 
party  could  refuse  to  carry  it  out  without 
becoming  liable  for  all  the  damage  sustained. 
The  Legislature,  perhaps  in  recognition  of  the 
hardships  which  might  follow  from  requiring 
tlie  bidder  to  be  bound  though  the  city  was 
not,  restricted  the  liability  of  the  former  to 
the  extent  of  the  deposit.'* 

To  the  same  effect  is  Robinson  v.  Board  of 
Education,  98  111.  App.  100,  where  the  bidder 
asked,  before  the  bids  were  opened,  to  with- 
draw his  bid  because  a  mistake  had  been 
made  by  him.  Also  the  same  ruling  in  Mor- 
gan [666]  Park  v.  Gahan,  136  111.  523,  26 
X.  E.  1085;  Turner  v.  Fremont,  170  Fed. 
259,  95  C.  C.  A.  455;  Davin  v.  Syracuse,  69 
Misc.  285,  126  N.  Y.  S.  1002. 

This  may  seem  a  hardship  upon  a  bidder 
who  has  actually  made  a  mistake,  but  if  the 
statute  is  to  have  any  effect  that  must  be 
the  result.  The  statute  is  an  essential  part 
of  the  proposal  and  the  bidder  makes  all  its 
terms  and  conditions  an  obligation  upon  him- 
self by  submitting  a  bid.  While  it  may  ap- 
pear a  hardship  upon  the  bidder,  the  practi- 
cal side,  as  illustrated  by  this  record,  of 
awarding  contracts  by  closed  bidding,  shows 
it  to  be  a  wise  provision  for  municipalities. 
After  the  bids  were  all  in,  and  before  tlie  bids 
were  opened,  this  appellee  easily  ascertained 
from  his  competitors  the  amounts  of  their 
bids.  What  would  there  then  be  to  prevent 
a  dishonest  bidder,  upon  finding  that  his  bid 
was  extremely  low,  from  declaring  that  he 
had  made  a  mistake  and  thus  put  the  city  to 
the  costs  of  delay  and  re-advertising? 

The  case  of  Moffett,  etc.  Co.  v.  Rochester, 
178  U.  S.  373,  20  S.  Ct.  957,  44  U.  S.  (L. 
ed.)  1108,  relied  upon  by  the  appellee,  was 
upon  a  bill  in  equity  for  a  reformation  of 
tlie  proposal  and  therefore  is  not  authority 
for  the  form  of  action  in  this  case.  In  fact, 
all  of  tlie  cases,  cited  by  the  appellee,  are 
cases  in  equity  and  in  the  most  of  them  there 
was  no  statute  involved. 

Judgment  reversed,  without  awarding  a 
new  trial,  with  costs  to  the  appellant. 

NOTE. 

RIslits  of  Parties  with  Respeot  to  Cer- 
tillod  Ckeck  or  Other  Deposit  Jbaaae 
with  Bid. 

I.  In  Genera],  427. 
II.  Forfeiture: 

1.  General  Rule,  428. 

2.  Defenses   to    Forfeiture: 

a.  In  General,  428. 

b.  Withdrawal  of  Bid,  428. 

c.  Mistake  in  Bid,  429. 


d.  Failure  to  Accept  Bid,  430. 

e.  Award  to  Another  Bidder,  430. 

f.  Illegality  of  Contract,  430 

g.  Tender    of    Contract    Different 

from  Bid,  431. 
3.  Deposit     as     Liquidated     damages, 
432. 
III.  Interest  on  Deposit,  433. 

/.  In  General . 

Where  an  invitation  for  bids  requires  each 
bid  to  be  accompanied  by  a  deposit,  a  bid 
may  be  rejected  where  it  is  not  so  accom- 
panied. Compton  V.  Johnson,  6  Ohio  Cir. 
Dec.  110,  9  Ohio  Cir.  Ct.  532;  Philadelphia 
Metallic  Co.  v.  Board  of  Public  Grounds, 
etc.  16  Pa.  C«).  Ct.  431.  See  also  Smith  v. 
New  York,  10  N.  Y.  504;  Walsh  v.  New 
York,  113  N.  Y.  143,  20  N,  E.  825;  Selpho 
v.  Brooklyn,  5  App.  Div.  529,  39  N.  Y.  S. 
520,  affirmed  in  158  N.  Y.  673,  62  N.  E.  1126; 
People  V.  Buffalo,  5  Misc.  36,  25  N.  Y.  S.  50. 

But  since  tlie  requirement  that  a  deposit 
shall  accompany  the  bid  is  intended  to  insure 
good  faith  on  the  part  of  the  bidder  and  fur- 
nish protection  to  the  party  inviting  the 
proposals  in  case  the  bidder  refuses  to  execute 
a  contract  after  a  favorable  award,  it  has 
been  held  to  be  no  objection  to  the  legality 
of  a  bid  that  it  is  not  accompanied  by  a 
deposit,  as  required  by  law,  if  the  contract 
is  actually  entered  into.  Cady  v.  San  Ber- 
nardino, 153  Cal.  24,  94  Pac.  242;  Tooele 
Bldg.  Assoc.  V.  Tooele  High  School  Dist.  No. 
1,  43  Utah  362,  134  Pac.  894.  Compare 
Chippewa  Bridge  Co.  v.  Durand,  122  Wis.  85, 
99  N.  W.  603,  106  Am.  St.  Rep.  931. 

A  deposit  made  in  substantial  compliance 
with  the  terms  of  the  requirement  is  suf- 
ficient. Homung  v.  West  New  York,  82  N.  J. 
L.  266,  81  Atl.  1116;  People  v.  Contracting 
Board,  27  N.  Y.  378;  People  v.  McDonough, 
173  N.  Y.  181,  65  N.  E.  963,  affirming  76 
App.  Div.  257,  78  N.  Y.  S.  462.  Thus  the 
requirement  that  bidders  on  a  contract  for 
public  improvement  shall  submit  certified 
checks  to  the  order  of  the  town  treasurer 
with  their  bids,  has  been  held  to  be  sub- 
stantially fulfilled  by  the  submission  of  a 
cashier's  check  on  an  accredited  bank  drawn 
to  the  order  of  the  town  and  indorsed  bv  the 
bidder.  Hornung  v.  West  New  York,  82  N. 
J.  L.  266,  81  Atl.  1116.  And  where  a  notice 
for  proposals  stated  that  every  proposal  must 
be  accompanied  by  a  certificate  from  some 
bank  in  good  credit  that  four  thousand  dol- 
lars **in  cash"  had  been  deposited  as  security 
for  the  performance  of  the  contract,  the  re- 
quirement was  held  to  be  met  by  a  certificate 
that  a  deposit  of  four  thousand  dollars  had 
been  made  but  not  specifying  that  it  was  **in 
cash."  People  v.  Conti acting  Board,  27  N. 
Y.  378. 
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Where  a  bond  must  be  deposited  with  a 
bid,  and  a  defective  bond  is  deposited  by  the 
feuccessful  bidder,  the  unsuccessful  bidders 
cannot  object  that  the  successful  bidder  is 
allowed  to  perfect  his  bond  after  the  opening 
of  the  bids.  Detroit  Free  Press  Co.  v.  State 
Auditors,  47  Mich.  135,  10  N.  W.  171. 

Where  a  statute  requires,  as  a  condition 
precedent  to  the  reception  of  proposals  that 
the  bidder  shall  deposit  a  certified  check  with 
a  department  or  some  officer  of  the  depart- 
ment, the  requirement  is  not  met  by  deposit- 
ing the  certified  check  in  an  "estimate  box" 
kept  by  the  officer,  but  the  check  should  be 
deposited  with  the  department  or  officer,  and 
then  the  proposal  placed  in  the  estimate  box. 
People  V.  Thompson,  11  N.  Y.  St.  Rep.  730 
note;  Walsh  v.  New  York,  66  ^per.  Ct.  535, 
n  N.  Y.  St.  Rep.  728. 

A  requirement  that  each  bid  should  be  ac- 
companied by  a  deposit  of  $100,000.00  has 
boon  held  not  to  be  tinreasonable  where  the 
contract  called  for  an  expenditure  of  $7,995,- 
000.00.  Flemming  v.  Jer^t^y  City  (N.  J.) 
42  Atl.  845. 

//.  Forfeiture, 

1.  Genebal  Rule. 

Where  a  bidder  on  a  contract  Is  required 
to  deposit  with  his  bid  a  certified  check,  cash, 
bond,  or  other  security  which  is  to  be  for- 
feited in  case  he  refuses  to  enter  into  the 
contract  after  a  favorable  award,  the  general 
rule  is  that  the  deposit  is  forfeited  by  a  re- 
fusal to  accept  the  award  and  execute  the 
contract.  Turner  v.  Fremont,  170  Fed.  259, 
95  C.  C.  A.  465,  affinning  159  Fed.  221; 
Scott  V.  U.  S.  44  Ct.  CI.  524;  U.  S.  v.  Title 
Guaranty,  etc.  Co.  36  App.  Cas.  (D.  C.) 
85;  Morgan  Park  v.  Gaham,  136  III.  515,  26 
N.  E.  1085;  Robinson  v.  Board  of  Education, 
98  111..  App.  100;  West  Chicago  Park  Com'rs 
V.  Carmody,  139  111.  App.  635;  Wheaton  Bldg. 
etc.  Co.  V.  Boston,  204  Mass.  218,  90  X.  E. 
508 :  Coonan  v.  Cape  Girardeau,  149  Mo.  App. 
609.  129  S.  W.  745;  Phillips  v.  New  York, 
124  App.  Div.  307,  108  N.  Y.  S.  1059;  New 
York  V.  Seelcy-Taylor  Co.  149  App.  Div.  98, 
133  N.  Y.  S.  808;  Davin  v.  Syracuse,  69 
MUc.  285,  126  X.  Y.  S.  1002,  affirmed  in 
145  App.  Div.  904,  129  N.  Y.  S.  1119;  Brown 
V.  Levy,  29  Tex.  Civ.  App.  389,  69  S.  W.  255. 
And  see  the  reported  case.  See  also  Lan^lcy 
V.  Harmon,  97  Mich.  347,  56  N.  W.  761; 
Mutchler  v.  Easton,  148  Pa.  St.  441,  23  Atl. 
1109.  30  W.  N.  C.  94,  reversing  9  Pa.  Co.  Ct. 
613.  Compare  Cedar  Rapids  Lumber  Co.  v. 
Fisher,  129  la.  332,  105  X.  W.  595,  4  L.R.A. 
(N.S.)  177;  Wilson  v.  Baltimore,  83  Md.  203, 
34  Atl.  774,  55  Am.  St.  Rep.  339;  Mutchler 
V.  Easton,  148  Pa.  St.  441,  23  Atl.  1109,  30 
W.  N.  C.  94.  Thus  where  bids  for  a  ferry 
franchise  were  required  to  be  accompanied  by 


a  deposit  to  be  forfeited  in  case,  after  a  favor- 
able award,  the  bidder  refused  to  execute  a 
lease,  it  was  held  that  there  could  be  no 
recovery  of  the  deposit  where  the  successful 
bidder  refused  to  e.xecute  the  lease.  Phillips 
v.  New  York,  124  App.  Div.  307,  108  N.  Y.  S. 
1059.  And  where  the  bidder  for  a  contract 
for  the  erection  of  a  school  house  refused  to 
perform,  after  a  favorable  award,  his  check 
of  $2000.00  deposited  with  his  bid  was  held 
to  be  forfeited.  Wheaton  Bldg.  etc  Co.  ▼. 
Boston,  204  Mass.  218,  00  N.  E.  598. 

2.  Defenses  to  Fobfeitxjbe. 

a.     In  General. 

Where  a  deposit  is  conditioned  on  the 
bidder  executing  the  contract  in  case  of  a 
favorable  award,  the  deposit  is  discharged 
when  the  award  is  accepted  and  the  contract 
entered  into.  Philadelphia  v.  Wood,  15  W.  N. 
C.  (Pa.)  94.  See  also  Springfield  v.  Weaver. 
137  Mo.  650,  37  S.  W.  609,  39  S.  W.  276. 
And  when  the  original  contract  has  been  en- 
tered into  but  mutually  abandoned,  the  de- 
posit cannot  be  declared  to  be  forfeited.  Kel- 
sey's  Case,  1  Ct.  CI.  374;  Tunny  v.  Hastings, 
121  Minn.  212,  141  N.  W.  168. 

But  it  has  been  held  that  a  contractor 
could  not  defeat  the  forfeiture  of  his  deposit 
on  the  ground  that  the  deposit  was  for  a 
smaller  amount  than  the  law  required.  Tunny 
y.  Hastings,  121  Minn.  212,  141  N.  W.  168. 
And  sickness  or  indisposition  has  be^n  held 
not  to  excuse  a  failure  to  enter  into  the 
contract.  West  Chicago  Park  Com'rs  v.  Car- 
mody, 139  111.  App.  635. 

Where  a  bidder  placed  several  bids  for 
different  items  of  a  public  work  in  one  en- 
velope, and  some  of  the  bids  were  accepted 
and  some  rejected,  and  his  deposit  was  for- 
feited for  failure  to  perform,  it  was  held, 
in  an  action  to  recover  the  forfeited  deposit, 
that  his  contention  that  he  had  intended  to 
bid  only  on  the  contract  for  the  entire  work, 
and  was  misled  by  the  agents  of  the  defend- 
ant to  enter  his  bid  in  the  manner  he  did. 
was  not  sustained  by  the  evidence.  Langley 
v.  Harmon,  97  Mich.  347,  66  N.  W.  761. 

b.  Withdraioal  of  Bid. 

Once  a  bid  is  made,  a  bidder  cannot  prevent 
forfeiture  of  his  deposit  by  withdrawing  his 
bid,  either  before  or  after  the  bids  are  opened. 
Scott  V.  U.  S.  44  Ct.  CI.  524;  Kimball  v. 
Hewitt,  2  N.  Y.  S.  697,  affirmed  in  15  Daly 
124,  3  N.  Y.  S.  756.  And  see  the  reported 
case.  See  also  Robinson  v.  Board  of  Educa- 
tion, 98  III.  App.  100.  And  it  has  been  held 
that  municipal  officers  are  without  authority 
to  permit  a  bidder  to  withdraw  his  bid  and 
deposit  before  the  bids  are  opened.  Kimball 
V.  Hewitt,  2  N.   Y.  8.  697    {affirmed  in  15 
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Daly  124,  3  X.  Y.  S.  756),  wherein  the  court 
said:  *'Had  tiie  defendants  been  acting  in 
their  own  private  business,  there  is  no  doubt 
that  they  could  have  permitted  the  offer 
made  by  the  Electric  Construction  Company 
to  be  withdrawn,  but,  acting  as  public  of- 
ficers, they  could  not  lawfully  forgo  the 
right  that  the  city  has  acquired  to  insist  that 
the  company  should  either  carry  out  its  offer 
or  forfeit  the  amount  that  it  had  deposited 
as  security.  When  the  bid  of  the  Electric 
Company,  with  the  certified  check  that  ac- 
companied it,  passed  into  the  hands  of  the 
commissioner  of  public  works,  the  statute 
prescribed  the  disposition  that  should  be 
made  of  the  one  and  the  other.  The  bid  was 
to  be  publicly  opened  by  the  officers,  who 
are  the  defendants  in  this  action,  and  the 
contract  was  to  be  awarded  to  the  lowest 
bidder.  If  the  lowest  bidder  should  refuse  to 
execute,  that  is  to  say,  sign  the  contract 
within  five  days  after  notice  that  it  had  been 
awarded  to  him,  the  amount  of  the  certified 
check  that  he  had  deposited  as  security  was 
to  be  forfeited,  and  retained  by  the  city  as 
liquidated  damages^  and  paid  into  the  sink- 
ing fund.  No  other  disposition  of  the  bid 
and  the  check  was  lawful." 

c.  Mistake  iw  Bid, 

The  decisions  are  not  in  harmony  ai  to 
whether  a  mistake  in  a  bid,  is  a  ground  for 
its  recission  and  the  recovery  of  the  deposit 
by  the  bidder.  In  some  jurisdictions  it  has 
been  held  that  where  the  bidder  has  without 
fault  made  a  mistake  in  his  estimate,  and 
because  of  the  mistake  has.,  refused  to  enter 
into  the  contract>  he  will  be  gj^anted  relief 
from  a  forfeiture  of  his  deposit.  Moffett, 
etc.  Co.  V.  Rochester,  178  U.  S.  373,  20  S. 
Ct.  967,  44  U.  S.  (Lr.  ed.)  UOS,  reversing 
91  Fed.  28,  62  U.  S.  App.  392,  33  C.  C.  A. 
319,  and  affirming  82  Fed.  255;  Bloomington 
v.  Bromagin,  137  111.  App.  509;  School  Com'rs 
v.  Bender,  36  Ind.  App.  164,  72  N.  E.  154; 
Barlow  v,  Jones,  (N.  J.)  87  Atl.  649;  New 
York  V.  Dowd  Lumber  Co.  140  App.  Div. 
358,  125  N.  y.  S.  394;  Balaban  Co.  v.  New 
York,  87  Misc.  312,  14»  N.  Y.  8.  954.  See 
also  Scott  V.  U.  S.  44  Ct.  CI.  524 ;  Crilly 
T.  Board  of  Education,  54  111.  App.  371. 
Compare  Robinson  v.  Board  of  Education, 
98  111.  App.  100.  Thus  where  it  appeared 
that  a  bid  was  based  on  the  wrong  plans  and 
specifications  it  was  hgeld  that  the  bidder 
could  rescind  his  bid  and  recover. his  de- 
posit. Balaban  Co..  v.  New  York,  87  Misc. 
312,  149  N.  Y.  S.  954.  And  it  has  been  held 
that  a  suit  could  be  brought  to  rescind  a 
bid  and  enjoin  the  enforcement  of  a  bond 
deposited  with  it,  where .  there  had  been  an 
unintentional  clerical  mistake  in  making  the 
estimate.    Moffett,  etc.  Co«  y.  Rochester,  178 


U.  S.  373,  20  S.  Ct.  957,  44  U.  S.  (L.  ed.) 
1108,  reversing  91  Fed.  28,  62  U.  S.  App. 
392,  33  C.  C.  A.  319.  In  Uiat  case  the  court 
said:  "The  cliarter  of  the  city  provides 
that  'neither  the  principal  nor  sureties  oh 
any  bid  or  bond  shall  have  the  right  to  with- 
draw or  cancel  the  same  until  the  board  shall 
have  let  the  contract  for  which  such  bid 
is  made,  and  the  same  shall  be  duly  exe- 
cuted.' A  perfectly  proper  provision,  but 
as  was  said  biy  the  learned  Circuit  Court: 
The  complainant  iis  not  endeavoring  "to 
withdraw  or  cancel  a  bid  or  bond.  The  bill 
proceeds  upon  the  theory  that  the  bid  upon 
.which  the  defendants  acted  was  not  the. com- 
plainant's bid;  that  the  complainant  was  no 
more  responsible  for  it  than  if  .it  had  been 
the  result  of  agraphia  or  the  mistake  of  a 
copyist  or  printer,  In  other  words,  that  the 
proposal  read  at  the  meeting  of  the  board 
was  one  which  the  complainant  never  in- 
tended to  make,  and  that  the  minds  of  the 
parties  never  met  upon  a  contract  based 
thereon.  If  the  .defendants  are  correct ,  in 
their  contention  there  is  absolutely  no  re- 
dress for  a  bidder  for  public  work,  no  matter 
how  aggravated  or  palpable  liis  blunder. 
The  moment  his  propo^l  is  opened  by  the 
executive  board  he  is  held  as  in  a  grasp  of 

,  steel.  There  is  no  remedy,  no  escape.  If, 
through  an  error  of  his  clerk,  he  has  agreed 
to  do  work  worth  a  million  dollars  for  ton 
dollars,  he  must  be  beld  to  the  strict  letter 
of  his. contract,  while  equity  stands  by  with 
folded  hands  and  sees  him  driven  to  bank- 

.  ruptcy.  The  defendant's  position  admits  of 
no  compromise,  no  exception,  no  middle 
ground."  These  remarks  are  so  apposite  and 
just  it  is  difficult  to  add  to  them.  The 
transactions  had  not  reached  the  degree  of 

,  contract — a  proposal  and  acceptance.  Nor 
was  the  bid  withdrawn  or  canceled  against 
the    provision    of    the    charter.      A    clerical 

,  error  was  discovered  in  it  and  declared,  and 
no    question    of    the    error    was    then    made 

,  or  of  the  good  faith  of  complainant." 

However,  in  other  jurisdictions  it  has  been 
held  that  a  mistake  in  making  the  estimate 
is  no  defense  to  a  forfeiture  of  the  deposit 
for  failure  to  accept  a  favorable  award  and 
perform  the  contract  in  accordance  with  the 
bid.  Wheaton  Bldg.  etc.  Co.  v.  Boston,  204 
Mass.  218,  90  N.  E.  598;  Brown  v.  Levy, 
29  Tex^  Civ.  App.  389,  69  S.  W.  266.  See 
also  the  reported  case.  Thus  where  it  ap- 
pearfd  that  the  plaintiff  misinterpreted  the 
language  of  the  .  specifications,  it  was  held 
that  he  could  not  recover  his  deposit  on  fail- 
ure to  enter  into  the  contract  after  award. 
Wheaton  Bldg.  etc.  Co.  v.  Boston,  204  Mass. 
218,  90  N.  E.  598.  And  a  bidder  has  been 
held  to  the  forfeiture  of  his  deposit  where' .he 
made  .a  mistake  of  $10,000.00  in  adding  the 

.  item^   of  •  his  estimate.    Brown   v.   Levy,   29 
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Tex.  Civ.  App.  389,  69  S.  W.  255.  However, 
it  may  be  noted  that  in  VVlieaton  Bldg.  etc. 
Co.  V.  Boston,  supra,  the  interpretation  of 
the  specifications  was  considered  to  be  a 
question  of  law  and  the  court  based  its  de- 
cision on  the  doctrine  that  a  mistake  of 
law  is  not  a  ground  for  relief.  And  in  the 
reported  case  the  court  distinguishes  Mof- 
fett,  etc.  Co.  V.  Rochester,  supra,  on  the 
ground  that  that  case  was  a  proceeding  in 
equity. 

d.  Failure  to  Accept  Bid. 

Wliere  the  proposal  of  the  bidder  has  been 
rejected  and  there  is  no  new  offer  by  him, 
tliere  is  no  ground  on  which  to  base  a  for- 
feiture of  his  deposit.  Brush  Electric  Light 
Co.  V.  Cincinnati,  11  Ohio  Dec.  (Reprint)  581, 
28  Cine.  L.  Bui.  29.  And  where  there  ib  no 
binding  acceptance  of  the  bid,  so  as  to  consti- 
tute a  completed  contract,  there  can  be  no 
forfeiture  of  the  deposit.  Haldane  v.  U.  S. 
69  Fed.  819,  32  U.  S.  App.  607,  16  C.  C. 
A.  447;  Cedar  Rapids  Lumber  Co.  v.  Fisher, 
129  la.  332,  105  X.  W.  595,  4  L.R.A.(N.S.) 
177;  Erving  v.  New  York,  60  Super  Ct.  48, 
16  N.  Y.  S.  612,  42  N.  Y.  St.  Rep.  707, 
affirmed  in  131  X.  Y.  133,  29  X.  E.  1101. 
Thus  where  a  bidder  was  advised  by  wire 
that  he  was  the  low  bidder  and  to  ''come  on 
morning  train,"  it  was  held  that  the  accept- 
ance did  not  constitute  a  binding  agreement, 
and  that  there  could  be  no  forfeiture  of  the 
bidder's  deposit  on  his  refusal  to  perform 
according  to  his  bid.  Cedar  Rapids  Lumber 
Co.  V.  Fisher,  129  la.  332,  105  X.  W.  695, 
4  L.R.A.(X.S.)  177.  And  where  the  act  un- 
der which  proposals  were  invited  provided 
that  if  the  lowest  bidder  should  neglect 
or  refuse  to  accept  the  contract  within  five 
days  "after  written  notice  that  the  same  has 
been  awarded  to  him"  the  deposit  made  by 
him  should  be  forfeited,  it  was  held  that  the 
act  was  penal  in  nature  and  would  be  strict- 
ly construed,  and  where  there  had  been  no 
written  notice  of  acceptance  there  could  be 
no  forfeiture  of  the  deposit,  even  though  the 
bidder  was  otherwise  apprised  that  his  bid 
had  been  accepted.  Erving  v.  New  York, 
60  Super  Ct.  48,  16  X.  Y.  S.  612,  42  X.  Y. 
St.  Rep.  707,  affirmed  in  131  X.  Y.  133,  2ft 
N.  E.  1101.  And  see  Haldane  v.  U.  S.  69 
Fed.  819,  32  U.  S.  App.  607,  16  C.  C.  A. 
447,  wherein  it  was  held  that  personal  notice 
of  the  acceptance  of  a  proposal  was  a  con- 
dition precedent  to  the  breach  of  a  bond  to 
enter  into  the  contract  in  case  of  a  favor- 
able award. 

But  where  the  statute  under  which  school 
commissioners  advertised  for  bids  provided 
that  public  contracts  should  not  be  deemed 
to  be  executed  until  the  approval  of  the  mayor 
was   affixed   thereto,    it   was   held   that   the 


acceptance  of  a  bid  by  the  school  commissiofi- 
ers  was  a  binding  contract  without  the  af- 
fixed approval  of  the  mayor,  and  the  refusal 
of  the  successful  bidder  to  enter  into  the 
contract  forfeited  his  deposit.  Wheaton 
Bldg.  etc.  Co.  v.  Boston,  204  Mass.  218, 
90  N.  E.  598. 

e.  Award  to  Another  Bidder. 

Where  the  deposit  of  a  bidder  has  been 
forfeited  for  his  refusal  to  enter  into  the 
contract  after  an  award  to  him,  the  forfei- 
ture is  not  afifected  by  awarding  the  contract 
to  the  next  lowest  bidder.  Turner  v.  Fre- 
mont, 170  Fed.  259,  95  C.  C.  A.  455,  af- 
firming 159  Fed.  221.  And  the  fact  that  the 
lowest  bidder  has  refused  to  accept  the  award 
and  enter  into  the  contract  does  not  alter 
,the  right  to  forfeit  the  deposit  of  the  next 
lowest  bidder  who  likewise  refuses  to  enter 
into  the  contract.  Wheaton  Bldg.  etc.  Co. 
V.  Boston,  204  Mass.  218,  90  X.  K.  598. 

f.  Illegality  of  Contract. 

Where  the  contract  offered  to  the  success- 
ful bidder  is  illegal,  he  is  under  no  obliga- 
tion to  enter  into  it,  and  his  deposit  cannot 
be  forfeited  for  his  refusal  to  do  so.  N.  P. 
Ferine  Contracting,  etc.  Co.  v.  Pasadena,  116 
Cal.  6,  47  Pac.  777;  Denver  v.  Hayes,  28 
Colo.  110,  63  Pac.  311:  Fairbanks  v.  North 
Bend,  68  Xeb.  560,  94  X.  W.  537;  Hinkle 
V.  Philadelphia,  214  Pa.  St.  126.  63  Atl. 
590.  In  X.  P.  P;erine  Contracting,  etc.  Co. 
V.  Pasadena,  supra,  the  court  said:  "Ap- 
pellant contends  that  its  demurrer  should 
have  been  sustained,  and  its  motion  for  a 
nonsuit  granted,  upon  the  ground  that  plain- 
tiff, having  become  a  successful  bidder,  suf- 
fered absolute  and  unconditional  forfeiture 
by  its  refusal  to  enter  into  the  contract.  The 
street  law,  in  terms,  declares  that  if  the 
bidder  'fails,  neglects,  or  refuses  to  enter 
into  the  contract,  .  .  .  then  the  certified 
check  accompanying  his  bid,  and  the  amount 
therein  mentioned,  shall  be  declared  to  be 
forfeited.'  (SUts.  1891;  p.  199.)  It  is 
upon  this  language  that  the  contention  above 
mentioned  is  based.  The  argument  is  not 
tenable.  Plaintiff  averred  and  proved  facts 
fully  establishing  the  illegality  and  invalid- 
ity of  the  proceedings  which  led  up  to  and 
were  to  have  culminated  in  a  contract.  By 
entering  into  such  a  contract  it  would  have 
received  nothing.  It  could  have  looked  neith- 
er to  the  city  nor  to  the  property  owners  for 
recompense  for  its  labor.  The  street  law  con- 
templates a  forfeiture  for  a  failure  to  enter 
into  a  contract  based  upon  legal  proceed- 
ings of  the  municipal  authorities,  not 
for  a  failure  to  enter  into  a  contract 
which,  so  far  as  the  contractor  is  concerned, 
is  mere  waste  paper,   and   under  whicb  lie 
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would  expend  money  and  labor  without  the 
possibility  of  remuneration.  In  such  a  case, 
the  promise  of  the  contractor,  accompanied  by 
his  certified  check,  is  a  naked  offer,  met  and 
supported  by  no  consideration.  There  is  no 
estoppel.  The  contractor  has  received  no 
benefit,  tlie  city  has  sustained  no  injury. 
Upon  such  a  total  failure  of  consideration, 
a  promise  resting  upon  expected  benefits, 
which  can  never  be  received,  is  no  longer 
binding,  and  a  deposit  of  money,  accompany- 
ing sucli  a  promise,  is  recoverable  at  law.'* 

It  has  been  held  that  a  contractor  may 
recover  a  forfeited  deposit  where  the  elec- 
tion authorizing  the  expenditure  is  illegal. 
Denver  v.  Hayes,  28  Colo.  110,  63  Pac.  311. 
And  where  a  bid>  accompanied  by  a  deposit, 
was  filed  within  the  time  fixed  by  the  ad- 
vertisement for  receiving  bids,  but  was  ma- 
terially changed  after  the  term  for  receiv- 
ing bids  had  closed,  the  bid  was  treated  as  a 
new  bid  illegally  filed  beyond  the  time  fixed 
by  the  advertisement  and  it  was  held  that  its 
acceptance  could  not  be  made  the  basis  for 
a  forfeiture  of  tbe  deposit.  Fairbanks,  v. 
Xorth  Bend.  68  Neb.  560,  94  N.  W.  537. 
.And  see  Hinkle  v.  Philadelphia,  214  Pa.  St. 
126,  63  Atl.  590,  wherein  it  was  held  that 
since  it  was  illegal  for  a  municipality  to  en- 
ter into  a  contract  for  which  no  appropria- 
tion had  been  made,  a  deposit  could  not 
under  those  circumstances  be  forfeited  for 
a  refusal  to  enter  into  the  contract  after 
a  favorable  award. 

It   has    been    held    that    a    bidder    is    not 

■ 

estopped  to  set  up  the  illegality  of  a  muni- 
cipal contract  in  an  action  to  recover  his 
deposit.  Fairbanks  v.  North  Bend,  68  Neb. 
560.  94  N.  W.  537.  See  also  Hinkle  v. 
Philadelphia,  214  Pa.  St.  126,  63  Atl.  590. 
In  the  case  first  cited  the  court  said: 
''But  now  the  question  arises  whether  the 
plaintiff  is  estopped  to  deny  the  legality  of 
the  proceedings  under  which  its  bid  was  ac- 
cepted. We  do  not  think  it  is.  Mutuality 
is  of  the  essence  of  an  estoppel.  That  being 
true,  it  would  follow  that  if  the  plaintiff  is 
estopped  to  deny  the  legality  of  such  proceed- 
ings, the  defendant  is  also  estopped  to  do 
so.  If  that  be  true,  then,  in  the  light  of  the 
cases  hereinbefore  cited,  the  defendant  could 
have  been  compelled  by  mandamus  to  enter 
into  a  contract  with  the  plaintiff,  in  accord- 
ance with  the  bid.  In  other  words,  a  court 
^ould  have  compelled  the  defendant  to  enter 
into  a  contract  in  disregard  of  mandatory 
provisions  of  the  statute.  The  bare  state- 
ment of  that  proposition  carries  with  it  its 
obvious  refutation.  Neither  does  the  maxim. 
Potior  est  conditio  possidentis,  apply  in  this 
case.  There  is  no  evidence  that  the  plaintiff's 
bid  was  made  or  accepted  with  any  inten- 
tion to  evade  the  statute,  or  to  make  a  con-' 
tract  contrary  to  lawj  nor  have  we  any  rea-. 


»» 


son.  to  think  it  was.  But,  had  it  been  made 
and  accepted  with  that  end  in  view,  the  most 
that  could  be  said  of  the  transaction  would 
be  that  it  was  an  agreement  to  enter  into 
an  illegal  contract.  The  plaintiff  refused 
to  carry  out  its  part  of  the  agreement.  It 
is  the  policy  of  the  law  to  encourage  the 
abanbonment  of  an  illegal  project.  Conse- 
quently, it  has  been  held  that  where  one  of 
the  parties  to  an  illegal  contract  pays  money 
thereon  to  the  other,  he  may  recover  it  back 
before  the  contract  is  executed,  but  not  after- 
wards. .  .  Hence,  putting  the  worst  possi- 
ble construction  on  the  conduct  of  the  parties 
looking  towards  the  making  of  an  illegal 
contract,  they  stopped  short  of  the  conbum- 
mation  of  any  illegal  purpose,  and  the  plain 
tiff  is  entitled  to  a  return  of  the  deposit. 

But  wlircre  a  bidder  refused  to  enter  into 
a  contract  to  build  a  sewer,  and  his  defense 
was  that  the  sewer  was  to  be  constructed 
across  private  property,  which  he  believed 
the  city  would  be  unable  to  acquire,  it  was 
held  that  *the  defense  would  not  prevent  a 
forfeiture  of  the  deposit,  since  the  city  could 
acquire  the  right  of  way  by  eminent  domain, 
and  he  should  have  investigated  this  \)efore 
making  his  bid.  Coonan  v.  Cape  Girardeau, 
149  Mo.  App.  609,  129  S.  W.  745.  And  where 
there  was  a  refusal  to  perform  it  was  held 
to  be  no  defense  to  liability  on  a  bond  deposit- 
ed with  the  bid,  that  the  bids  were  asked  bv  a 
departmental  body  known  as  the  general  sup- 
ply committee  and  not  by  the  board  of  awards 
as  required  by  statute,  it  appearing  that  the 
action  of  the  general  supply  committee  was 
authorized  and  approved  by  the  board  6f 
awards.     U.   S.  v.   Title  Guaranty,  etc.   Co. 

36  App.  Cas.  (D.  C.)  85.  See  also  Morgan 
Park  V.  Gahan,  136  111.  523,  26  N.  E.  1085, 
wherein  a  bidder  sought  to  recover  his  for- 
feited deposit  on  the  ground  that  special 
assessments  to  pay  for  the  work  were  irreg- 
ular and  he  was  under  no  obligation  to  per- 
form the  awarded  contract,  the  court  hold- 
ing that  such  a  defense  was  unavailing  since 
the  municipality  had  power  to  levy  addi- 
tional assessments  to  pay  for  the  work  and 
the  contractor  was  fully  protected. 

g.  Tender   of   Contract   Different   from   Bid, 

Where  the  tendered  contract  is  different 
from  the  bid  as  made  there  can  be  no  for- 
feiture of  the  deposit  for  a  refusal  to  enter 
into  the  contract.  Sewerage  Com'rs  v.  Na- 
tional Surety  Co.  145  Ky.  90,  140  S.  W. 
62;  Dawson  Springs  v.  Miller  Coal.  etc.  Co. 
155  Ky.  763,  160  S.  W\  496;  Smith  v.  In; 
dependent  School  Dist.  No.  12,  108  Minn. 
322,  122  N.  W.  173;  Cotter  v.  Casteel,  (Tex.) 

37  S.  W.  791.  Thus  whore  the  tendered  con- 
tract contained  specifications  different  from 
those  in  the  invitation  for  proposals,  it  was 
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held  that  there  could  be  no  forfeiture  of  a 
deposit.  Smith  v.  Independent  School  Dist. 
No.  12,  108  Minn.  322,  122  N.  W.  173.  And 
where  a  bidder  for  the  construction  of  a 
municipal  sewerage  plant  named  his  price  for 
the  entire  plant,  and  in  his  proposal  stated 
the  price  per  unit,  which  price  per  unit  to- 
taled less  than  the  sum  for  which  he  of- 
fered to.  contract  for  the  entire  plant  at 
the  prices  named  for  each  unit,  it  was  held 
that  the.  deposit  of  the  bidder  could  not  be 
forfeited  for  a  refusal  to  execute  the  con- 
tract. Dawson  Springs  v.  Miller  Coal,  etc. 
go..  156  Ky.  763,  160  S.  W.  495,  wherein 
the  cour]t  said:  ''It  is  also  made  quite  plain 
from  the  evidence  that  the  sewerage  commis- 
sion contemplated  in  the  specifications  and 
the  instructions  that  the  contractor  should 
be  paid  so  much  for. each  unit  of  work  and 
oot  a  sum  total,  for  the  whole  work.  In  other 
words,  the  idea  of  the  sewerage  commission 
was  that  the  bidders  should  specify  the  price 
at  which,  they  would  do  the  earth  excavation 
per.  cubic  yard,  on  estimates  . furnished  by 
the  sewage  engineer  and  be  paid  this  specified 
price  for  each  cubic  yard  of  excavation, 
whether  it  was  more  or  less  than  the  esti- 
mate, and  sp  with  tl;ie  other  items  constitut- 
ing the  work.  It  is  also  quite  plain  from 
the  evidence  that  the  appellee  company^ 
while  it  specified  in  its  proposal  the  price 
it  would  charge  for  each  unit,  understood 
that  its  bid  was  the  total  sum  at  which  it 
proposed  to  do  the  work.  Evidently  the  par- 
ties to  this  controversy  did  not  understand 
each  other. when  the  offer  was  made  and  ac- 
cepted. There  was  no.  meeting  of.  minds. 
Under  .the.  circumstances  we  think  the  low- 
er court  correctly  solved  the  difficulty  by  re- 
quiring the  city  to  return  the  deposit  of 
$500,  thus  putting  the  parties  where  they 
started."  But  see  Turner  v.  Fremont,  170 
Fed.  259,  96  C.  C.  A.  465,  wherein  a  deposit 
waa  forfeited  for  falling  to  enter  into  a  con- 
tract after  an  award,  and  in  an '  action  to 
recover .  the  same  on  the  ground  that  the 
tendered  contract  was  different  from  the  pro- 
posal, it  was  held  that  the  statement  in 
the  contractor's  bid  that  he.  proposed  to  use 
"capital"  brick  did  not  relieve  him  from  a 
forfeiture  op  his  refusal  to  make  a  con- 
tract to  furnish  brick  according  to  the  speci- 
fications. 

3.  Deposit  as  Liquidated  Damages. 

Where  it  is  expressly  agreed  by  the  par- 
ties that  the  deposit  shall  be  considered  as 
liquidated  damages,  in  case  there  is  a  re- 
fusal to  perform  after  a  favorable  award, 
the  decisions  are  Jiniform  that  the  deposit 
will  be  so  treated  as  liquidated  damages  and 
not  as  a  penalty,  whether  the  victual  damagea 
^re  more  or  less  than  the  amount  of  the 


deposit.  Turner  v.  Fremont,  170  Fed.  259, 
95  C.  C.  A.  455,  affirming  159  Fed.  221; 
Robinson  v.  Board  of  Education,  98  III.  App. 
100;  Wheaton  Bldg.  etc.  Co.  v.  Boston,  204 
Mass.  218,  90  N.  E.  598;  Coonan  v.  Cape 
Girardeau,  149  Mo.  App.  609,  129  S.  W. 
745;  Davin  v.  Syracuse,  69  Misc.  285,  126 
N.  Y.  S.  1002,  affiirmed  in  145  App.  Div. 
904,  129  X.  Y.  S.  1119;  New  York  v.  Seely- 
Taylor  Co.  149  App.  Diy.  98,  133  X.  Y. 
S.  808. 

In  Coonan  v.  Cape  Girardeau,  supra,  the 
court  said :  "By  the  very  words  of  plaintiff's 
bid  the  amount  deposited  by  him  became 
stipulated  damages,  to  be  forfeited  to  the 
city  if,  in  the  event  the  contract  was  awarded 
him,  he  failed  to  execute  the  bond  called 
for  by  the  contract  within  twenty  days  after 
the  award  and  begin  actual  work  within 
thirty  days.  As  to  whether  the  one  thou- 
sand dollars  was  to  be  penalty  or  liquidated 
damages,  we  have  no  doubt  the  intention 
was  to  agree  on  the  damages;  what  the  city 
would  lose  by  plaintiff^s  failure  to  sign  the 
bond  and  contract  and  enter  on  the  execu- 
tion of  the  work  could  not  be  readily  meas- 
ured and  the  amount  to  be  forfeited  was  not 
unreasonable.  Those  facts  justify  the  ruling 
that  the  amount  was  stipulated  damages." 
And  in  Wheaton  Bldg.  etc.  Co.  v.  Boston, 
204  Mass.  218,  90  X.  £.  598,  the  court  said: 
"The  final  contention  of  the  plaintiff  is  that 
the  deposit  was  a  penalty,  and  hence  cannot 
be  enforced.  The  terms  of  the  agreement  in- 
dicate an  intent  to  treat  the  deposit  as 
liquidated  damages,  and  this  appears  to  be 
the  purpose  of  the  statute.  The  amount  of 
the  check  must  be  regarded  as  liquidated 
damages.  It  was  in  fact  much  smaller  than 
the  loss  sustained  by  the  city,  for  by  the 
failure  of  the  plaintiff  to  take  tlie  contract 
it  was  awarded  to  another  bidder  for  a  sum 
about  twenty-four  thousand  dollars  larger. 
The  plaintiff  refused  to  sign  the  contract  ex- 
cept for  an  additional  price  of  twenty-one 
thousand  dollars.  Therefore  no  reason  ap- 
pears why  the  intent  of  the  parties  as  mani- 
fested by  their  written  communication  and 
the  purpose  of  the  statute  should  not  be 
carried   out.*' 

Thus  it  has  been  held  thai  where  a  de- 
posit amounted  to  thirty-seven  hundred  dol- 
lars and  the  actual  loss  by  the  bidder's  fail- 
ure to  perform  was  but  twenty-five  hundred 
dollars,  the  entire  deposit  was  nevertheless 
forfeited.  Turner  v.  Fremont,  170  Fed.  25fl, 
95  C.  C.  A.  4."55.  And  where  it  was  provided 
that  in  case  the  bidder  failed  to  perform 
after  being  awarded  the  contract,  his  deposit 
should  be  forfeited  as  liquidated  damages,  it 
was  held  that  there  could  be  no  recoverv  of 
actual  damages  in  excess  of  the  amount  of 
the  deposit.  New  York  v.  Seely-Tavlor  Co. 
149  App.  Div.  98,  133  K'  *.  S.  808,  where 
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in  the*  court  said :     ''If  it  be  assumed  that 
the  Seely-Taylor  Company's  bid  were  a  valid 
and  binding  one,  notwitiiBtanding  the   mis- 
take alleged,   it  could   thereafter    refuse   to 
enter  into  a  contract,  and  if  it  did  so  the 
only  damage  to  which  it  was  subjected  was 
that  provided  in  the  section  of  the  (barter 
referred  to.     Its  refusal  forfeited  to  the  city 
the   amount    of    the    deposit    as    'liquidated 
damages.'     Where  a  statute  provides  for  li- 
quidated damages,  or  where  there  is  a  stip- 
uktion   in  a  contract  as  to  the  amount  of 
damages  that  is  to  be  paid  to  either  party 
for  a  breach,  then,  in  the  absence  of  fraud 
or  mistake^  the  only  question  which   arises 
is  as  to  the  breach.    In  that  case  the  actual 
damage  is  not  involved.    One  cannot  recover 
both.    The  reoovery  of  one  precludes  the  re- 
covery  of   the  other.     ...    To   permit  a 
recovery  of  actual  damage,  where  liquidated 
damages  have  been  provided  for,  is  to  nul- 
lify the  statute  or  destroy  a  contract  with 
reference  thereto.     The  sole  purpose  of  pro- 
viding for  liquidated  damans  is  tp  prevent, 
in  case  of  a  breach,  any  question  being  raised 
as  to  the  amount  that  shall  be  paid  or  re- 
covered therefor.     Th^  city,  when  it  adver- 
tised for  bids,  informed  prospective  bidders 
that  they  would  have  to  deliver,  at  the  time 
bids  were  submitted,  a  check  or  money,  as 
provided  in  sectipn  420  of  the  charter.     The 
purpose  of  requiring  sucli  deposit  to  be  made 
was  not  only  to  insure  good  faith  on  the  part 
of  bidders,  but  to  indemnify  the  city  against 
the   expense    of.  readvertising.     .    .     .    and 
also  to  notify  bidders  if  the  contract  were 
awarded  to  them  and  they  refused  to  enter 
into  it  tlie  precise  amount  of  damage  they 
would  have  to  pay.     If  this  be  so,  then  the 
only  damage  to  which  the  Seely -Taylor  Ck)m- 
pany  could  be  subjected  for  refusing  to  exe- 
cute the  contract  after  the  same  had  been 
awarded  to  it  was  the  forfeiture  of  its  de* 
posit." 

On  the  other  hand,  where  there  is  no  ex- 
press agreement  that  the  deposit  shall  be 
treated  as  liquidated  damages  in  case  of  for- 
feiture it  has  been  held  that  the  deposit 
will  be  treated  as  a  penalty  and  the  for- 
feiture limited  to  the  damages  sustained. 
Wilson  T.  Baltimore,  83  Md.  203,  34  Atl. 
774,  55  Am.  St.  Rep.  339;  Lindsey  v.  Kock- 
wall  County;  10  Tex.  Civ.  App.  225,  30  S. 
W.  380.  Compare  the  reported  case  where- 
in there  was  an  express  stipulation  that  the 
deposit  should  be  trteted  as  lic^uidated  dam- 
ages. In  Lindsey  r.  Rockwall  County,  supra, 
the  court  said:  "On  tho  trial,  the  court 
left  it  to  the  jury  to  determine  whether  or 
not  the  check  lor  live  hundred  dollars  was 
intended  as  a  penalty  or  as  liquidated  dam- 
ages ha  event  there  was  a  lailure  to  enter 
into  oontraet  and.  bond  on  the  part  of  plain- 
tiffs, and  the  jury  held,  in  effect,  by  their 
Ann.  Cas.  1916C. — 28. 


verdict,  that  plaintiffs  had  forfeited  the 
whole  amount.  This  was  error.  The  only 
agreement  by  which  plaintiffs  were  bound 
was  an  implied  one  created  by  the  filing  of 
their  bid  and  check,  as  required  by  the  ad% 
vertisement.  By  the  terms  of  that  contract 
the  plaintiffs  did  not  absolutely  forfeit  the 
amount  of  the  check  upon  failure  to  enter 
into  contract  and  bond,  but  by  such  failure 
they  only  became  liable  for  such  actual  dam- 
ages as  the  county  sustained  by  reason  of 
their  failure.  The  actual  damages  sustained 
by  the  county,  as  shown  by  the  evidence,  does 
not  amount  to  near  as  much  as  the  amount 
of  the  check;  and  the  judgment,  therefore, 
is  not  supported  by  the  evidence;  and  the 
same  is  reversed  and  the  cause  remanded." 

///.  Interest  on  DeposU. 

Where  the  facts  justify  a  return  of  the 
deposit  to  the  bidder,  it  has  been  held  that 
interest  is  allowable  thereon  from  the  time 
of  the  bidder's  demand  for  a  return.  Erv- 
ing  v.  New  York,  00  Super  Ct.  48,  16  N. 
Y.  S.  612,  42  N.  Y.  St.  Rep.  707,  affirmed  in 
131  N.  Y.  133,  20  N.  E.  1011.  But  the  con- 
trary was  held  in  Denver  v.  Hayes '28  Colo. 
110,  63  Pac.  3ll,  wherein  the  successful 
bidders  for  municipal  bonds,  although  en- 
titled to  the  return  of  their  deposit  on  proof 
of  the  illegality  of  the  bond  issue,  were 
held  not  to  be  entitled  to  interest  on  their 
deposit. 


HVTTOK 

V. 

WATTERS  ET  AX.. 

Tennessee   Supreme   Court — September  29, 

1915. 

132  Tenn.  ^27;  179  S.  W.  134. 


Torts  —  Lawfiil  Aet   Committed  witlt 
malicious  MotlTo. 

Plaintiff's  petition  alleged  that  she  op- 
erated a  boarding  house  near  a  school  of  which 
the  defendant  was  president;  that  the  defend- 
ant, having  disagreed  with  one  boarder  at 
the  plaintiff's  house,  demanded  his  ejection 
therefrom  and  was  refused;  that  he,  with 
others,  than  attempted  to,  and  did,  destroy 
the  plaintiff's  business,  by  threats  against 
students  who  boarded  with  the  plaintiff,  by 
deterrincj  new  arrivals  from  going  to  the 
plaintiff's  house,  and  by  other  means;  that 
the  plaintiff  was  of  good  character,  and  oper- 
ated a  reputable  house;  and  that  the  de- 
fendants acted  from  ill-will,  and  not  by  rea- 
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son  of  business  rivalry  or  competition.  Held, 
that  the  declaration  was  not  demurrable,  the 
facts  showing  a  cause  of  action,  even  though 
the  act  itself  was  lawful,  if  the  defendant 
was  actuated  by  malice  and  destroyed  the 
plaintiff's  business  without  reasonable  ad- 
vantage to  himself,  since  every  person  has 
the  right  to  conduct  a  lawful  business  and  to 
have  that  right  enforced  or  the  wrong  re- 
dressed if  the  right  is  infringed  upon. 
[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  wrongful  injury  to  plain- 
tiff's business,  the  question  of  whether  the 
acts  complained  of  were  within  the  rights  of 
the  defendant  as  being  in  the  due  course  of 
competition  for  his  own  advantage,  or 
actuated  solely  by  malice  and  unjustifiable, 
must  be  determined  upon  the  facts  in  each 
case,  and  no  rule  can  be  laid  down  for  its 
determination. 

[See  note  at  end  of  this  case.] 


A  "malicious"  act  is  one  injurious  to  an- 
other, intentional,  and  without  legal  justifica- 
tion, and  is  unlawful  and  actionable,  but  if 
an  act,  otherwise  lawful,  has  a  reasonable 
tendency  to  promote  ends  advantageous  to 
the  doer,  malice  in  the  doing  does  not  bring 
it  within  the  rule. 

[See  note  at  end  of  this  case.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  for  damages.  E.  J.  Hutton,  plain- 
tiff, and  H.  E.  Watters  et  al.,  defendants. 
Judgment  for  defendants  in  trial  court. 
Judgment  reversed  by  Court  of  Civil  Appeals. 
Defendants  bring  certiorari.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

L.  E.  Eolladay  for  defendants. 

^1.  B,  Adams  and  R.  E,  Maiden  for  plaintiff. 

[529]  Neil,  C.  J. — ^The  averments  of  the 
declaration  are,  in  substance,  as  follows: 

One  of  the  defendants,  the  Hall-Moody  In- 
stitute, is  a  chartered  institution  of  learning 
at  Martin,  Tennessee.  Defendant  Watters  is 
its  president,  and  the  ten  other  defendants 
are  its  "directors,  trustees,  teachers,  and  ad- 
visors.'' The  school  has  a  large  out  of  town 
patronage,  and  it  is  essential  that  boarding 
houses  be  conducted  to  accommodate  these 
students,  as  well  as  some  of  the  teachers. 
Mrs.  Hutton  is  a  widow  who  makes  a  busi- 
ness of  keeping  boardeis.  In  Jime,  1010,  she 
opened  a  business  of  the  kind  in  Martin. 
During  that  year  one  James  Wilson  became 
one  of  her  customers.  Some  students  did  the 
same.  Defendants  offered  no  objection  until 
after  a  personal  difficulty  had  occurred  be- 
tween Wilson  and  defendant  Watters.  The 
latter  then  demanded  that  plaintiff  dismiss 
Wilson.  She  refused.  Because  of  this  re- 
fusal Watters  became  her  enemy,  and  the 
other  defendants  ranged  themselves  with  him, 


and  all  formed  a  conspiracy  to  drive  her  out 
of  business.  Thereupon,  from  time  to  time, 
during  the  years  1911,  1912,  and  1913,  as 
soon  A3  plaintiff  secured  student  boarders,  or 
teacher  boarders,  the  defendants,  in  prosecu- 
tion of  this  purpose,  caused  these,  plaintiff's 
customers,  to  leave  her  house,  by  threats  to 
deprive  them  of  the  benefits  of  the  school,  or 
of  their  places,  if  they  should  refuse.  By 
similar  threats  other  persons  were  prevented 
from  taking  board  with  plaintiff;  the  defend- 
ants even  going  to  the  length  of  meeting 
trains  and  watching  for  new  arrivals  and  de- 
terring these  from  [530]  patronizing  her 
house.  The  plaintiff  is  a  person  of  good 
moral  character,  stands  well  iA  the  commu- 
nity, and  has  alwajs  conducted  a  reputable 
establishment.  The  defendants,  in  setting  on 
foot  and  prosecuting  the  conspiracy  referred 
to,  were  not  influenced  by  any  motive  of  busi- 
ness rivalry,  or  competition,  but  acted  as 
they  did  merely  because  of  a  feeling  of  ill 
will  induced  by  plaintiff's  refusal  to  tnm 
James  Wilson  out  of  her  house,  and  her  re- 
fusal to  permit  Wattetb  to  dictate  the  price 
which  she  tjharged  her  custom<^rs. 

The  conspiracy  was  successful,  and  de- 
stroyed, or  practically  destroyed,  plaintiff's 
business. 

The  damages  are  laid  at  $5,000 

The  defendants  interposed  a  demurrer  pur- 
porting numerous  grounds,  but  all  resolvable 
into  the  single  objection  that  the  declaration 
stated  no  cause  of  action. 

The  trial  judge  sustained  the  demurrer, 
but  the  court  of  civil  appeals  reversed  that 
judgment,  and  the  case  then  came  to  this 
court  under  the  writ  of  certiorari. 

We  think  the  declaration  stated  a  good 
cause  of  action. 

Every  one  has  the  right  to  establish  and 
conduct  a  lawful  business,  and  is  entitled  to 
the  protection  of  organized  society,  through 
its  courts,  whenever  that  right  is  unlawfully 
invaded.  Such  right  existing,  the  commis- 
sion of  an  actionable  wrong  is  established 
against  any  one  who  is  shown  to  have  inten- 
tionally interfered  with  it,  without  justifiable 
cause  or  excuse.  To  establish  justification,  it 
must  be  made  to  appear,  [631]  not  only  that 
the  act  complained  of  was  otherwise  lawful 
and  performed  in  a  lawful  manner,  but  like- 
wise that  it  had  some  real  tendency  to  effect 
a  reasonable  advantage  to  the  doer  of  it.  But 
in  order  to  determine,  the  reasonableness  oi 
such  act  it  must  be  considered  from  th«  stand- 
point of  both  parties,  with  a  view  to  ascer- 
taining whether  the  defendant  has  acted 
merely  in  the  due  exercise  of  his  own  right 
to  carry  on  business  for  himself.  If  this  be 
found  in  his  favor,  while  he  may  have  done 
the  plaintiff  harm,  he  cannot  be  adjudged 
to  have  done  an  injury  in  the  kgal  sense; 
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that  is,  a  wrongful  act  in  violation  of  the 
legal  right  of  another.  Whether  the  defend- 
ant was  in  the  reasonable  exercise  of  his  own 
similar  rights  must,  from  the  viewpoint  stat- 
ed, be  determined  by  the  court,  or  court  and 
jury  in  each  case  as  it  arises,  on  the  law  and 
tlie  evidence.  A  defendant  cannot  excuse 
himself  by  the  mere  fact  that  the  means  used 
were  his  own,  his  property,  his  servants.  He 
cannot,  with  justification  in  law,  use  l:is 
property,  or  anything  else  that  appertains 
to  him,  in  such  manner  as  to  wantonly  injure 
another.  Still,  it  has  been  decided,  by  the 
weight  of  authority,  that  if  the  act  com- 
plained of,  being  otherwise  lawful  in  itse)f, 
had  a  reasonable  tendency  to  promote  ends 
advantageous  to  the  defendant  in  the  conduct 
of  his  own  business,  it  cannot  be  correctly  ad- 
judged an  illegal  agency  or  operation  by  the 
fact  that  the  doer  of  it  was  moved  also  by  a 
xeeling  of  ill  will,  or  personal  malice,  towards 
the  person  against  whom  his  act  was  directed 
(West  Virginia  Transp.  Co.  ▼.  Standard  Oil 
Co.  50  W.  Va.  611.  [532]  40  S.  E.  591,  56 
L.R.A.  804,  88  Am.  St.  Rep.  895;  02  L.R.A. 
673,  note;  L.R.A.  1915B  1180,  note)  ;  but  if 
the  act  is  otherwise  wrongful,  such  personal 
malice  may  aggravate  the  damages.  (Coolcy 
on  Torts  [2d  ed.],  pp.  832,  836.) 

In  short,  if  an  act  be  hurtful  to  another, 
irtentional,  and  without  legal  justification, 
it  is  malicious  in  the  true  legal  sense  (19 
Am.  &  Eng.  Enc.  of  Law  [2d  ed.]  623,  note 
4),  therefore  unlawful,  and  is  actionable. 

Of  course  it  is  wholly  impossible  to  formu- 
late a  description  which  will  cover  all  acts 
which  are  intentionally  hurtful  to  another, 
and  at  the  same  time  justifiable  in  law.  As 
already  said,  each  case,  as  it  arises,  must 
be  determined  on  its  own  facts,  and  in 
the  light  of  the  principles  stated.  It  is  left 
in  each  case  for  the  court,  or  the  court  and 
jury,  according  to  the  way  in  which  the  con- 
troversy is  presented,  to  say  whether  the 
defendant's  conduct  complained  of  was,  in 
view  of  all  the  circumstances,  a  reasonable 
and  proper  exercise  of  his  right  of  self-pro- 
tection, or  self-advancement,  both  as  to  the 
subetance  of  it,  and  the  method  of  it.  II'is- 
kie  V.  Griffin,  75  N.  H.  345,  74  Atl.  595,  27 
L.R.A.(N.S.)  966,  139  Am.  St.  Rep.  718; 
Dunshee  v.  Standard  Oil  Co.  152  la.  623,  132 
N.  W.  371,  36  L.R.A.  (N.S.)  263;  Gott  v. 
Bearea  College,  156  Ky.  376,  161  S.  W.  204, 
51  L.R.A.(X.S.)  17;  Mogul  Steumahip  Co. 
v.  McGregor,  23  Q.  B.  D.  (Eng.)  598;  Mod. 
Am.  Law,  vol.  2,  pp.  327-336. 

[533]  In  the  latter  authority  it  is  said, 
quoting  28  Law  Quarterly  Review,  67: 

"The  theory  of  justification  consists  in  a 
proper  adjustm.ent  and  compromise  between 
the  two  competing  rights  that  are  equally 
protected  in  law.  It  has  been  already  ob- 
served that  the  enjoyment  by  a  particular 


individual  of  the  right  of  freedom,  as  to  how 
he  should  bestow  his  capital  and  labor,  is  not 
absolute,  but  qualified  by  the  existence  of 
equal  rights  in  the  other  members,  to  such 
an  extent  as  to  be  made  compatible  with  an 
equally  free  enjoyment  of  these  rights  by  the 
rest  of  the  community.  In  fact,  every  case 
of  justification  reduces  itself  to  the  question 
how  far  the  rights  of  an  individual  can  be 
Fo  circumscribed  in  accordance  with  a  general 
law  of  freedom  as  to  leave  an  equal  scope 
for    the    free   enjoyment    of   the    competing 


rights  of  his  fellow  men. 


?» 


But,"  said  Lord  Justice  Bowen,  in  Mogul 
Steamship  Co.  v.  McGregor,  supra,  •'such  legal 
justification  would  not  exist  when  the  act 
was  merely  done  with  the  intention  of  caus- 
ing temporal  harm,  without  reference  to  one's 
own  lawful  gain,  or  the  lawful  enjoyment  of 
one's  own  right.  The  good  sense  of  the  tri- 
bunal which  had  to  decide  would  have  to 
analyze  the  circumstances  and  discover  on 
which  side  of  the  line  each  case  fell.  But  if 
the  real  object  was  to  enjoy  what  was  one's 
own,  or  ,to  acquire  for  one's  self  some  ad- 
vantage in  one's  property  or  trade,  and  what 
was  done  was  done  honestly,  peaceably,  and 
without  any  of  the  illegal  acts  above  referred 
to,  it  could  not,  in  my  opinion,  properly  be 
said  that  [534]  it  was  done  without  just 
cause  or  excuse."    Id.  618,  619. 

Although,  as  indicated,  the  defense  of  justi- 
fication arising  in  such  controversies  is  a 
question  for  decision  in  each  case,  as  concret- 
ed in  its  own  peculiar  facts,  yet  the  prece- 
dents shed  much  light  in  the  way  of  illustrat- 
ing the  principles  involved. 

In  an  early  English  case,  decided  during 
the  reign  of  Queen  Anne  (Keeble  v.  Hicker- 
ingill,  11  East  (Eng.)  574),  reported  in  full 
as  a  note  to  Carrington  v.  Taylor,  11  East 
(Eng.)  571,  574,  677,  it  appeared  that  the 
plaintiff  had  prepared  a  decoy  pond  for  the 
purpose  of  taking  wild  fowl.  The  defendant 
knowing  this,  and  purposing  to  injure  the 
plaintiff  by  frightening  away  the  wild  fowl 
accustomed  to  resort  to  the  pond,  discharged 
guns  on  his  own  land,  and  the  wild  fowl 
were  thus  driven  away.  It  was  held  that 
an  action  on  the  case  would  lie  for  the  dam- 
ages thus  occasioned.  Holt,  Chief  Justice, 
said  that  if  the  defendant  had  set  up  another 
decoy  on  his  own  ground  near  the  plaintiff's 
and  that  had  spoiled  the  custom  of  the  latter, 
no  action  would  lie,  because  he  had  as  much 
liberty  to  make  and  use  a  decoy  as  the  plain- 
tiff; but,  when,  without  benefit  to  himself, 
real  or  intended,  he  successfully  committed 
the  act  intending  to  accomplish  the  injury 
to  the  plaintiff,  it  was  actionable. 

In  International,  etc.  R.  Co.  v.  Greenwood, 
2  Tex.  Civ.  App.  76,  21  S.  W.  559,  it  was  held 
that  a  railway  company  was  liable  to  the  pro- 
prietor of  a  boarding  house  for  having  de- 
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prived  him  of  the  patronage  [535]  of  its  em- 
ployees by  threatening  to  discharge  them  if 
they  patronized  him.  It  did  not  appear  that 
any  interest  of  the  railway  company  was 
served,  or  any  benefit  to  it  effected,  by  such 
order. 

In  Graham  v.  St.  Charles  St.  R.  Co.. 47  La. 
Ann.  214,  16  So.  806,  27  L.R.A.  416,  49  Am. 
St.  Rep.  366,  it  appeared  that  the  foreman 
of  the  railway  company,  without  any  purpose 
of  advancing  its  interests,  threatened  to  dis- 
charge its  servants  if  they  continued  to  trade 
with  plaintiff,  who  was  conducting  a  grocery 
store  near  the  stables  and  buildings  of  the 
company,  in  New  Orleans,  and  by  this  order 
caused  injury  to  the  plaintiff.  This  conduct 
was  held  unjustifiable  and  therefore  action- 
able. 

In  Wesley  t.  Native  Lumber  Co.  97  Miss. 
814,  53  So.  346,  Ann.  Cas.  1912D  706,  it  was 
held  that  an  action  for  damages  would  lie 
against  a  corporation  where  it  had  malicious- 
ly injured  a  retail  dealer  by  threatening  to 
discharge  any  of  its  employees  who  should 
deal  with  him.  To  the  same  effect  is  Glob^ 
etc.  F.  Ins.  Co.  t.  Firemen's  Fund  Ins.  Co. 
97  Miss.  148,  52  So.  454,  29  L.R.A.(N.S.)  869. 

In  £rtz  v.  Produce  Exch.  79  Minn.  145,  81 
N.  W.  737,  48  L.R.A.  90,  79  Am.  St.  Rep.  433, 
it  was  held  that  a  conspiracy  by  several  to 
refuse  to  deal  with  a  dealer  in  farm  produce, 
having  a  profitable  business,  and  to  induce 
others  to  do  lil^ewuse,  it  not  appearing  that 
such  interference  of  the  persons  so  conspiring 
was  to  serve  any  legitimate  interests  of.  their 
own,  but  that  it  was  done  merely  to  injure 
him,  and  that  the  conspiracy  [536]  had  been 
carried  into  execution,  whereby  the  plaintiff's 
business  was  ruined,  furnished  a  cause  of 
action  in  favor  of  the  injured  party. 

On  the  other  hand,  it  was  held  in  Robinscm 
v.  Texas  Pine  Land  Assoc.  (Tex.)  40  S.  W. 
843,  that  an  employer  who  issued  store  checks 
redeemable  in  merchandise  was  not  liable  to 
an  action  by  another  storekeeper  for  threat- 
ening to  discharge  its  employees  if  they  trad- 
ed with  him,  and  for  refusing  to  take  up  any 
checks  which  had  passed  through  the  hands 
of  plaintiff.  The  ground  of  the  decision  was 
that  the  plaintiff  had  no  superior  right  to 
trade  with  defendant's  employees;  that  de- 
fendant had  the  right  to  appropriate  to  itself 
all  of  the  customers  it  could  command,  pro- 
vided it  did  not  violate  a  definite  legal  right 
of  the  plaintiff.  The  point  of  view  is  brought 
out  more  clearly  in  Lewis  v.  Huie-Hodge 
Lumber  Co.  121  La.  658,  46  So.  685.  The 
defendant  was  the  employer  of  a  large  num- 
ber of  people,  and  in  connection  with  its  busi- 
ness carried  on  a  general  mercantile  store 
for  the  purpose  of  selling  goods  to  its  em- 
ployees and  others.  It  notified  its  employees 
that  if  they  bought  goods  of  the  plaintiff 
they  would  be  discharged.     The  court  held 


that   defendant's   act    was   justifiable    as  a 
means  of  safe-guarding  its  own  interests. 

An  interesting  case  is  Delz  v.  Winfree.  The 
controversy  was  first  presented  on  a  petition 
stating,  in  substance,  that  the  defenlants^ 
members  of  two  different  firms  engaged  in 
buying  and  slaughtering  live  animals  fit  to 
be  slaughtered  and  sold  as  fresh  butcher's 
meat,  [537]  conspired  with  each  other,  and 
with  a  butcher,  not  to  sell  to  the  petitioner 
for  cash  live  animals  or  slaughtered  meat  for 
the  prosecution  of  his  bu^^iness,  and  that  in 
pursuance  of  this  conspiracy  they  refused  to 
sell  him,  although  offered  their  own  price  in 
money,  by  reason  of  which  unlawful  combina- 
tion and  malicious  interference  the  petitioner 
was  compelled  to  close  his  business,  'and  so 
had  been  damaged.  This  was  held  to  state 
a  cause  of  action.  80  Tex  400,  16  S.  W.  Ill, 
26  Am.  St.  Rep.  755.  But  when  the  case 
came  on  for  trial  on  the  issues  made,  it 
appeared  that  the  refusal  was  based  on  the 
fact  that  the  petitioner  was  indebted  to  the 
defendants,  and  they  had  refused  to  sell  him 
because,  he  being  insolvent,  they  deemed  it 
prudent  to  have  no  further  dealings  with  him 
until  he  had  paid  them  what  was  due  them. 
There  were  verdict  and  judgment  in  favor 
of  the  defendants,  and  on  appeal  the  judg- 
ment of  the  trial  court  was  sustained,  the 
court  holding  that  the  reason,  assigned  and 
proven  justified  the  act  complained  of.  6 
Tex.  Civ.  App.  U,  25  S.  W.  50. 

But  in  Dunshee  v.  Standard  Oil  Co.  152  la. 
•23,  132  N.  W.  371,  36  L.R.A.(N.S.)  263,  it 
was  held  that  the  principle  of  reasonable 
self-protection,  or  self-advancement,  did  not 
justify  the  action  taken.  There  it  appeared 
that  the  defendant,  a  wholesaler,  when  its 
customer  in  a  particular  city  began  to  pur- 
chase a  portion  of  his  stock  from  a  rival 
concern,  entered  into  a  retail  business  solely 
for  the  purpose  of  driving  him  out  of  busincEs, 
and  when  this  had  been  accomplished  [538] 
ceased  its  said  retail  business.  It  was  held 
that  these  facts  made  out  a  ease  for  damages. 

So,  the  case  of  Tuttle  v.  Buck,  107  Minn. 
145,  119  N.  W.  946,  22  L.R.A.(N.S.)  599,  131 
Am.  St.  Rep.  446,  16  Ann.  Cas.  807.  Here 
it  appeared  that  the  plaintiff,  a  barber,  had 
for  several  years  carried  on  a  profitable  busi- 
ness, and  that  the  defendant,  a  wealthy  bank- 
er, possessed  of  great  .influence,  set  up  an 
opposition  shop,  solely  for  the  purpose  of  in- 
iuring  the  plaintiff,  and  without  profit  to 
himself,  employing  and  paying  barbers  to  con- 
duct such  opposition  business,  whereby  plain- 
tifTs  business  was  ruined.  It  was  held  that 
these  facts  made  a  case  for  relief.  The  court 
said: 

*To  divert  to  one's  self  the  customers  of  a' 
business  rival  by  the  offer  of  goods  at  lower 
prices  is  in  general  a  legitimate  mode  of  serv- 
ing one's  own  interest,  and  justifiable  as  fair 


competition.  But  when  a 
opposition  place  of  business,  not  for  the  sake 
of  profit  to  himself,  but  regardless  of  loss 
to  himself,  and  for  the  sole  purpose  of  driving 
his  competitor  out  of  business,  and  with  the 
intention  of  himself  retiring  upon  the  ac- 
complishment of  his  malevolent  purpose,  he 
is  guilty  of  a  wanton  and  an  actionable  tort." 

To  the  same  effect  is  Boggs  v.  Duncan- 
Schcll  Furniture  Co.  163  la.  106,  143  N.  W. 
482,  L.B.A.  1915B  1196,  quoting  and  approv- 
ing Tuttle  V.  Buck. 

The  illegal  acts  excluded  hj  general  refer- 
ence in  the  excerpt  we  have  made  from  Mogul 
Steamship  Co.  v.  McGregor,  supra,  are  thus 
particularized  hj  the  Lord  Justice  in  an 
earlier  part  of  his  opinion: 

[539]  "No  man,  whether  trader  or  not,  can, 
however,  justify  damaging  another  in  his 
commercial  business  by  fraud  or  misrepresen- 
tation. Intimidation,  obstruction,  and  moles- 
tation are  forbidden.  So  is  the  intentional 
procurement  of  a  violation  of  individual 
rights,  contractual  or  other,  assuming  always 
that  there  is  no  just  cause  for  it.  The  inten- 
tional driving  away  of  customers  by  show  of 
violence  (Tarleton  v.  M'Gawley,  Peak  N.  P. 
(ed.  1795)  (Kng.)  205);  the  obstruction  of 
actors  on  the  stage  by  preconcerted  hissing 
(Clifford  V.  Brandon,  2  Campb.  (Eng.)  358; 
Gregory  v.  Brimswick,  6  M.  &  G.  205,  46 
£.  C.  L.  205) ;  the  disturbance  of  wild  fowl 
in  decoys  by  the  firing  of  guns  (Carrington 
V.  Taylor,  11  East  (Eng.)  571,  and  Kecble  v. 
Hickeringill,  11  East  (Eng.)  574,  note);  the 
impeding  or  threatening  servants  or  workmen 
(Garret  v.  Taylor,  Cro.  Jac.  (Eng.)  567) ;  the 
inducing  persons  under  personal  contracts  to 
break  their  contracts  (Bowen  v.  Hall,  6  Q. 
B.  D.  (Eng.)  333;  Lumley  v.  Gye,  2  El.  &  Bl. 
216,  75  £.  C.  L.  216) — all  are  instances  of 
such  forbidden  acts." 

Applying  the  principles  stated  to  the  case 
before  us,  we  are  of  the  opinion  that  the  de- 
fendants acted  without  legal  excuse.  They 
were  not  justified  by  plaintiff's  refusal  to 
dismiss  her  boarder,  James  Wilson,  nor  by 
her  refusal  to  arrange  her  rates  according 
to  the  directions  of  the  defendant  Watters.  If 
the  prices  charged  were  pleasing  to  h6r  pa- 
trons, no  other  person  had  any  right  to  com- 
plain. No  such  defense  appears  as  that  set 
out  in  Grott  v.  Berea  College,  supra,  based  on 
the  welfare  of  the  students,  or  the  right  of 
the  college  to  make  rules  for  their  control. 

[540]  We  are  referred  to  the  case  of  Payne 
V.  Western,  etc.  R.  Co.  13  Lea  (Tenn.)  507, 
49  Am.  Rep.  666,  as  an  authoriip^  in  opposi- 
tion to  the  views  herein  stated.  While  that 
case  was  ably  reasoned  by  the  learned  special 
judge  who  wrote  the  majority  opinion,  and 
is  not  without  support  in  the  authorities; 
we  are  constrained  to  hold  that  it  was  er- 
roneously decided.     We  are  better  satisfied 
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man   starts   an      with  the  dissenting  opinion.     It  is  certain 

that  the  prevailing  opinion  in  that  case  is 
out  of  harmony  with  the  great  weight  of 
authority  as  now  understood.  Moreover,  we 
have  long  been  dissatisfied  with  that  opinion, 
believing  that  it  was  fundamentally  wrong. 
The  real  question  was  not,  as  assumed  in 
that  opinion,  whether  a  master  had  the  right 
to  discharge  his  servants  without  liability  to 
account  to  a  third  party  for  his  reasons, 
good  or  bad,  but  it  was  whether  the  defendant 
had  the  right  to  injure  the  business  of  the 
plaintiff  without  any  purpose  to  effect  an 
advantage  or  benefit  to  itself.  The  plaintiff 
in  that  case  could  not  lawfully  question  de- 
fendant's authority  over  its  servants,  but  he 
could  question  the  defendant's  exercise  of 
that  authority  solely  for  the  purpose  of  de- 
stroying his  business,  the  infliction  of  an  in- 
jury on  his  business  without  legal  jjustifiea* 
tion,  and  hence  an  act  malicious  in  law. 

It  was  said  in  that  opinion  that  the  act 
was  not  malicious  in  law,  because  although  it 
inflicted  a  wrong  on  the  plaintiff  such  wrong 
was  not  a  legal  wrong,  but  only  a  moral 
wron^,  therefore,  not  an  unlawful  act.  That 
position  assumed  the  whole  matter  in  contro- 
versy. [541]  We  think  the  learned  special 
judge  confounded  the  right  of  a  master  to 
discharge  his  servants  subject  to  legal  ac- 
countability to  no  one  save  the  servants  them- 
selves for  breach  ol  contract,  with  the  sup- 
posed right  to  interfere  with  the  lawful  busi- 
ness of  another  by  threats  made  against  those 
servants.  It  is  said,  if  the  master  had  the 
right  to  discharge  his  servants,  he  necessarily 
had  the  right  to  threaten  to  discharge  them. 
The  conclusion  does  not  logically  follow.  He 
had  no  right  to  condition  his  threat,  or  the 
execution  of  his  threat,  on  an  injury  to  be 
inflicted,  under  his  orders,  by  the  servants  on 
the  personal  business  of  another.  The  de- 
fendant could  not  lawfully  threaten  to  dis- 
charge his  servants  if  they  should  fail  to 
assault  and  beat  the  plaintiff.  Why?  Be- 
cause to  assault  and  beat  one  who  is  doing 
no  harm  is  unlawful.  80,  it  is  unlawful  to 
interfere  with  another's  business  without  a 
good  excuse.  The  means  cannot  justify*  the 
act,  or  turn  a  wrong  into  a  right.  The 
opinion  referred  to  is  based  on  the  hypothesis 
that  the  means  used  can  effect  this  metamor- 
phosis, if  that  means  to  be  the  exercise  of  the 
power  which  the  master  has  over  his  servants 
through  their  fear  of  losing  their  places,  and 
hence  their  means  of  livelihood,  and  no  vio- 
lence be  done.  It  cannot  be  that  a  master  has 
power,  within  the  law,  to  direct  his  servants 
where  to  buy  for  themselves,  or  where  not  to 
buy,  when  no  rightful  good  to  himself  can 
be  effected  through  such  direction.  That 
would  be  to  sanction  tyranny,  the  enslave- 
ment of  servants,  and  the  subversion  of  the 
law  itself.    The  law  wills  freedom,  save  [542] 
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where  a  man  is  bound  by  its  own  behests,  or 
has,  through  contract,  submitted  his  duty  to 
the  will  of  another.  Where  one  employs  the 
power  which  the  law  gives  him  by  contract 
for  purposes  other  than  those  of  the  contract, 
to  the  end  that  he  may  enslave  the  will  of 
the  person  who  has  contracted  with  him,  he 
does  wrong,  and  if  injury  to  another  occurs 
thereby,  he  does  a  legal  wrong,  and  cannot 
shelter  himself  behind  the  contract  which  he 
has  diverted  from  its  purposes,  and  so  prosti- 
tuted. 

It  is  said  in  the  opinion  we  are  criticizing 
that  a  man  has  the  legal  right  to  buy  where 
he  chooses  and  to  sell  to  whom  he  will.  Tliis 
is  true;  but  we  think  the  point  had  no  fitting 
part  in  the  solution  of  the  question  then  be- 
fore the  court.  The  right  of  a  man  to  dis- 
pose of  his  own  custom  does  not  include  the 
power,  in  law,  to  influence  or  control  the 
custom  of  other  people  to  the  injury  or  de- 
struction of  the  business  of  third  parties. 
8uch  influence  one  can  lawfully  exercise  only 
when  it  is  used  for  the  building  up  of  his 
own  business  or  the  advancement  of  his  own 
lawful  interests.  The  true  theory  of  the 
matter  was  fully  discerned  by  Mr.  Justice 
Freeman,  and  expressed  by  him  in  his  mas- 
terly dissenting  opinion  filed  in  the  cause  in 
these  words: 

"The  rule  I  have  maintained  is  in  strict 
accord  with  a  maxim  of  the  law,  so  well 
founded  in  reason  as  to  need  no  argument  or 
authority  to  support  it;  that  is,  that  a  man 
must  so  use  his  own  as  not  to  do  an  injury 
to  others.  TTiat  this  means  he  shall  so  en- 
joy his  legal  right,  as  not  to  do  wrong  to  the 
legal  rights  of  [548]  another,  I  freely  con- 
cede. But  here  is  a  use  of  his  legal  right 
to  discharge  employees,  for  the  direct  pur- 
pose and  with  no  other,  and  for  no  other  rea- 
son except  to  prevent  their  trading  with  a 
party  legitimately  entitled  by  his  location 
and  the  character  of  his  business  to  such 
trade.  Here  is  the  use  of  a  legal  right,  to 
deprive  the  other  of  that  which  is  his  legal 
right,  to  wit,  the  property  he  has  in  the  good 
will  of  his  business,  which  consists  in  his 
business  character  for  integrity  and  fair 
dealing,  his  convenience  of  location  to  his  cus- 
tomers, the  character  of  good3  he  sells,  and 
fairness  of  price  for  which  they  are  sold,  and 
the  like.  All  these  make  up  as  elements  of 
that  property  now  well  recognized  in  our  law 
as  the  good  will  of  a  business.  For  a  party 
who  has  the  power,  to  use  that  power,  to  de- 
stroy or  injure  the  value  of  this  property,  in 
the  exercise  of  the  right,  not  for  any  reason 
of  advantage  to  himself,  but  solely  to  injure 
another,  ought  not  to  be  permitted  by  an 
enlightened  system  of  jurisprudence  in  this 
country. 

''It  is  argued  that  a  man  ought  to  have  the 
right  to  say  where  his  employees  shall  trade. 


I  do  not  recognize  any  such  right.  A  father 
may  well  control  his  family  in  this,  but  an 
employer  ought  to  have  no  such  right  conced- 
ed to  him.  In  the  case  in  hand  and  like  cases 
under  the  rule  we  have  maintained,  the  party 
may  always  show  by  way  of  defense  that  he 
has  had  reason  for  what  he  has  done;  that 
the  trader  was  unworthy  of  patronage;  that 
he  debauched  the  employee,  or  sold,  for  in- 
stance, unsound  food,  or  any  other  cause, 
[544]  that  afl'ected  his  employee's  usefulness 
to  him,  or  justified  the  withdrawal  of  custom 
from  him.  This  is  not  in  any  way  to  inter- 
fere with  the  legal  right  to  discharge  an  em- 
ployee for  good  cause,  or  without  any  reason 
assigned  if  the  contract  justifies  it,  but  only 
that  he  shall  not  do  this  solely  for  the  pur- 
pose of  injury  to  another,  or  hold  a  threat 
over  the  employee  in  terrorem  to  fetter  the 
freedom  of  the  employee,  and  for  the  purpose 
of  injuring  an  obnoxious  party. 

"Such  conduct  is  not  justifiable  in  morals, 
and  ought  not  to  be  in  law,  and  when  the 
injury  is  done  as  averred  in  this  case,  the 
party  should  respond  in  damages.  The  prin- 
ciple will  not  interfere  with  any  proper  use 
of  the  legal  rights  of  the  employer,  an  im- 
proper and  injurious  use  is  all  it  forbids." 
Payne  v.  Western,  etc.  R.  Co.  13  Lea  (Tenn.) 
541,  542,  49  Am.  Hep.  666. 

All  of  the  foregoing  excerpt  is  in  accord 
with  the  views  now  held  by  the  court  (includ- 
ing as  matter  of  justification  acts  for  the 
lawful  advancement  of  the  master's  own  in- 
terest), and  in  harmony  with  the  best  judi- 
cial thought  of  the  present  time,  and  in  our 
judgment  should  have  controlled  the  decision 
of  the  cause. 

We  overrule  Payne  v.  Western,  etc.  R.  Co. 
in  so  far  as  it  is  in  conflict  with  the  present 
opinion. 

The  judgment  of  the  court  of  civil  appeals 
in  the  case  before  us,  reversing  that  of  the 
trial  court,  must,  on  the  grounds  herein  stat- 
ed, be  affirmed,  and  the  cause  remanded  for 
issue  and  trial. 


KOTS. 

Aet  Lawful  in  Itself  Net  Rendered  lTn« 
lawful  by  BCalieieus  MetlTe. 

» 

The  earlier  cases  discussing  the  efi'ect  of  a 

malicious  intent  on  an  act  inherently  lawful 
are  collected  in  the  note  to  Westley  v.  Native 
Lumber  Co.  Ann.  Cas.  1912D  796.'  This  note 
reviews  the  recent  cases  on  that  point. 

Several  recent  cases  have  maintained  the 
view  that  an  act  which  is  in  itself  lawful 
and  Infringes  no  legal  right  of  another  is  not 
actionable  though  it  is  performed  with  malici- 
ous intent  and  results  in  actual  damage. 
Thus  in  Vitagraph  Co.  of  America  v.  Swaab, 
248  Pa.  St.  478,  Ann.  Cas.  1916B,  in  discuss- 
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ing  an  alleged  wrongful  proeecution  of  an  ac- 
tion of  replevin,  it  was  said:  "The  general 
principle  is  that  where  a  plaintiff  has  a  legal 
right  to  a  particular  remedy  it  matters  not 
^hat  motives  may  induce  him  to  assert  it." 
So  in  Prospect  Park,  etc.  K.  Co.  v.  Morley, 
155  App.  Div.  347,  140  N.  Y.  S.  380,  the  court 
in  refusing  to  enjoin  the  prosecution  of  cer- 
tain actions  said:  **But  appellants  assert  in 
their  complaint  that  defendants  have  con- 
spired to  do  injury  to  the  plaintitTs,  and  that 
the  suits  hrought  by  them  are  fraudulent  in 
character,  and  that  therefore  the  prosecution 
of  such  actions  should  be  enjoined.  But  no 
action  for  a  conspiracy  lies  when  two  or 
more  persons  conispire  to  do  a  lawful  act  in 
a  lawful  manner  and  cause  damage  thereby, 
even  though  they  may  have  acted  with  a 
malicious  motive.*'  In  Buck  v.  Latham,  110 
Minn.  523,  126  X.  W.  278,  the  Minnesota 
Court,  which  had  held  in  an  earlier  case  (see 
Tuttle  v.  Buck,  16  Ann.  Cas.  807)  that  a 
malicious  intent  might  render  actionable  an 
act  otherwise  lawful,  declared  that  the  prin- 
ciple of  that  case  did  not  warrant  recovery 
on  proof  that  a  person  with  malicious  intent 
prosecuted  to  judgment  a  valid  claim  agaiubt 
another.  The  court  said:  "It  is  apparent 
upon  the  face  of  the  counterclaim  that  the 
plaintiff  had  a  perfect  legal  right  to  do  that 
Mhich  he  is  charged  with  doing,  which  was 
simply  this:  He  bought  a  past-due  negotia- 
ble promissory  note,  paying  full  value  there- 
for, and  brought  this  action  against  the  de- 
fendant to  recover  the  amount  due  on  the 
note,  which  the  defendant  might  have  paid 
at  anv  time  and  avoided  the  suit.  He  ad- 
mits  that  he  had  no  defense  to  the  note, 
and  that  the  plaintiff  was  entitled  to  the 
amount  claimed.  The  plaintiff  is  chargc^d 
A^ith  doing  no  other  act.  It  is  not  alleged 
that  the  plaintiff  has  in  any  manner  inter- 
fered with  or  sacrificed  the  defendant's  prop- 
erty, or  impaired  his  financial  credit.  On 
the  contrary  the  sole  basis  for  the  recovery 
from  the  plaintiff  of  damages  in  the  sum  of 
ten  thousand  dollisirs  is  that  his  unexecuted 
purpose  in  doing  the  lawful  acts  that  he  did 
do  was  malicious.  The  briefs  of  the  respec- 
tive parties  ably  discuss  the  question  as  to 
when,  if  ever,  a  malicious  motive  will  con- 
vert into  an  actionable  tort  an  act  which 
otherwiflie  would  be  both  legal  and  proper. 
We  do  not'  discuss  the  question,  for  manifest- 
ly upon  both  principle  and  authority  it  must 
be  held  that  the  pleading  here  under  consider- 
ation docs  not  allege  facts  constituting  a 
cause  of  action  '  against  the  plaintiff,  for  it 
shows  that  he  exer<^ised  a  legal  right  in  a 
lawful  war,  with  no  invasion  of  the  defend- 
ant's  personal  or  property  rights." 

The  view  that  an  act  inherently  lawful  may 
become  actionable  if  it  is  done  with  a  mali- 
cious intent  to  injui'e  aliother  finds  support  in 


the  reported  case.  So,  in  Boggs  v.  Duncan- 
Schell  Furniture  Co.  163  la.  106,  143  X.  W. 
482,  L.R.A.1915B  1196,  a  recovery  was  sus- 
tained against  a  person  who,  having  lost  the 
selling  agency  for  certain  sewing  machines, 
issued  certain  misleading  advertisements  of 
second  hand  machines,  not  for  the  purpose 
of  legitimate  competition  in  trade  but  to 
injure  his  successor  in  the  agency  in  question. 
The  court  said:  *'\Vhile  a  person  has  the 
right  to  pursue  his  avocations  and  his  busi- 
ness for  his  own  pleasure  and  profit,  he  has 
no  right,  directly  or  indirectly,  to  wilfully 
and  maliciously  injure  another  in  his  lawful 
business  or  occupation.  Men  have  the  right 
to  engage  in  lawful  competition,  and,  though 
the  competition  may  have  the  effect  of  driving 
another  out  of  business,  if  the  competition 
is  lawful,  no  action  arises,  though  injury  re- 
sulted from  the  competition.  Where  there 
is  lawful  competition  for  gain,  for  supremacy 
in  business,  for  the  legitimate  control  of 
business,  even  though  the  purpose  and  effect 
of  the  competition  is  to  drive  from  business 
competitors,  yet,  if  the  competition  is  lawful 
and  carried  on  in  a  lawful  way>  no  action 
will  lie.  There  is  a  difference  between  lawful 
competition  and  simulated  competition  car- 
ried on  with  the  sole  purpose  and  intent,  not 
of  profit  and  gain,  but  of  maliciously  injur- 
ing others  engaged  in  that  particular  busi- 
ness. The  case  before  us  does  not  present  a 
case  of  lawful  competition,  but  a  case  of 
simulated  or  pretended  competition,  designed 
and  carried  out  with  malice  for  the  purpose 
of  injury  to  the  plaintiff  in  his  business. 
.     .  E\'ery  man  has  the  legal  right  to 

advance  himself  before  his  fellow^s,  and  to 
build  up  his  own  business  enterprises,  and 
use  all  lawful  means  to  that  end,  although 
in  the  path  of  his  impetuous  movements  he 
leaves  strewn  the  victims  of  his  great  indus- 
try, energj%  skill,  prowess,  or  foresight.  But 
the  law  will  not  permit  him  to  wear  the 
garb  of  honor  only  to  destroy.  The  law  will 
not  permit  hiin  to  masquerade  in  the  guise 
of  honest  competition  solely  for  the  purpose 
of  injuring  his  neighbor.  The  law  will  not 
permit  him  to  simulate  that  which  is  right 
for  the  sole  purpose  of  protecting  himself  in 
the  doing  of  that  which  is  palpably  wrong. 
It  is  said  that  a  man  cannot  be  called  to 
answer  for  doing  that  which  he  has  a  right 
to  do,  no  matter  what  the  effect  of  the  doing 
may  have  upon  others,  and  no  evil  motive 
can  make  an  act  wrong,  the  doing  of  which  is 
within  the  rights  granted  by  law.  l^ut  the 
question  still  stands.  Is  he  within  his  legal 
right  when  he  simulates  honest  competition, 
not  to  advance  himself  or  his  own  interests, 
but  for  the  sole  purpose  of  inflicting  injury 
upon  his  neighbors?  It  is  said  the  law  deals 
only  with  externals;  but  the  law  ought  not 
io  be  blinded  by  the  lion's  skin.    It  may  be 
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that  expressed  malice  in  the  doing  does  not, 
of  itself,  make  the  wrong;  but  malice  is  im- 
plied in  the  very  act  of  doing,  and  therefore 
the  act  itself  is  wrong."  In  Virtue  v.  Cream- 
ery Package  Mfg.  Co.  123  Minn.  17,  142  N. 
W.  930,  L.R.A.1915B  1179,  reargumept  de- 
nied, 123  Minn.  46,  142  N.  W.  1136,  L.R.A. 
1915B  1195,  it  was  held  that  while  a  paten- 
tee may  in  good  faith  issue  notices  warning 
against  a  supposed  infringement,  he  is  liable 
in  damages  if  he  does  so  w4th  malicious  intent 
to  injure  a  competitor.  That  case  seems, 
however,  to  rest  on  the  rule  as  to  privilege 
with  respect  to  defamatory  publications  ratb- 
•r  than  on  the  doctrine  discussed  in  this  note. 


T. 
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Keelleenoe  —  IiiaMUty  of  Mamnfae- 
turer  to  Purol&aser  —  Def  eetiTe  Auto- 
mobile. 

The  manufacturer  of  an  automobile  is 
liable  to  a  purchaser  thereof  from  a  dealer 
for  injuries  caused  bv  a  defective  wheel,  the 
defects  in  which  could  have  been  discovered 
by  reasonable  inspection,  though  the  wheel 
was  purchased  by  the  automobile  manu- 
facturer from  the  maker  thereof. 

[See  note  at  end  of  this  case.] 

MacPherson  v.  Buick  Motor  Co.  160  N.  Y. 
App.  Div.  56,  affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Third  Judicial  Department. 

Action  for  damages.  Donald  C.  MacPher- 
son, plaintiff,  and  Buick  Motor  Company,  de- 
fendant. Judgment  for  plaintiff  in  trial 
court.  Judgment  affirmed  by  Appellate  Di- 
vision of  Supreme  Court.  Defendant  appeals 
by  permission.  The  facts  are  stated  in  the 
opinion.     Affibmkd. 

'William   Von  Dyke  for  appellant. 
Edgar  T,  Braoketi  for  respondent. 

[384]  Cajidozo,  J. — The  defendant  is  a 
manufacturer  of  automobiles.  It  sold  an  au- 
tomobile to  a  retail  dealer.  The  retail  deal- 
er resold  to  the  plaintiff.  While  the  plaintiff 
was  in  the  car,  it  suddenly  collapsed.  He  was 
[385]  thrown  out  and  injured.  One  of  the 
wheels  was  made  of  defective  wood,  and  its 
spokes  crumbled  into  fr«gmen<«.    The  wheel. 


'was  not  It  'o  by  the  defendant;  it  wad 
bought  frgui  another  manufacturer.  There 
i^  evidence,  however,  that  its  defects  could 
have  been  discovered  by  reasonable  inspec- 
tion, and  that  inspection  was  omitted.  There 
is  no  claim  that  the  defendant  knew  of  the 
defect  and  willfully  conceded  it.  The  case, 
in  other  words,  is  not  brought  within  the  rule 
rule  of  Kuelling  v.  Roderick  Lean  Mfg.  Co. 
183  N.  Y.  78,  5  Ann.  Cas.  124,  75  N.  E.  1098, 
111  Am.  St.  Rep.  691,  2  L.R.A.(N.S.)  303. 
The  charge  is  one,  not  of  fraud,  but  of  n^li- 
gence.  The  question  to  be  determined  is 
whether  the  defendant  owed  a  duty  of  care 
and  vigilance  to  any  one  but  the  immediate 
purchaser. 

The  foundations  of  this  branch  of  the  law, 
at  least  in  this  state,  were  laid  in  Thomas 
V.  Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455. 
A  poison  was  falsely  labelnd.  The  sale  was 
made  to  a  druggist,  who  in  turn  sold  to  a  cus- 
tomer. The  customer  recovered  damages  from 
the  seller  who  affixed  the  label.  ''The  defend- 
ant's negligence,"  it  was  said,  "put  human 
life  in  imminent  danger.''  A  poison  falsely 
labeled  is  likely  to  injure  any  one  who  gets 
it.  Because  the  danger  is  to  be  foreseen, 
there  is  a  duty  to  avoid  the  injury.  Cases 
were  cited  by  way  of  illustration  in  which 
manufacturers  were  not  subject  to  any  duty 
irrespective  of  contract.  The  distinction  wad 
said  to  be  that  their  conduct,  though  negli- 
gent, was  not  likely  to  result  in  injury  to 
any  one  except  the  purchaser.  We  are  not 
required  to  say  whether  the  chance  of  injury 
was  always  as  remote  as  the  distinction  as- 
sumes. Some  of  the  illustrations  might  be 
rejected  to-day.  The  principle  of  the  distinc- 
tion is  for  present  purposes  the  important 
thing. 

Thomas  v.  Winchester  became  quickly  a 
landmark  of  the  law.  In  the  application  of 
its  principle  there  may  at  times  have  be«n 
uncertainty  or  even  error..  There  has  never 
in  this  state  been  doubt  or  disavowal  of  the 
principle  itself.  The  chief  cases  are  well 
known,  yet  to  recall  [386]  some  of  them  will 
be  helpful.  Loop  v.  Litchfield,  42  N.  Y.  351, 
1  Am.  Rep.  513,  is  the  earliest.  It  was  the 
case  of  a  defect  in  a  small  balance  wheel  used 
on  a  circular  saw.  The  manufacturer  point- 
ed out  the  defect  to  the  buyer,  who  wished 
a  cheap  article  and  was  ready  to  assume  the 
risk.  The  risk  can  l^ardly  have  been  an 
imminent  one,  for  the  wheel  lasted  five  years 
before  it  broke.  In  the  meanwhile  the  buyer 
had  made  a  lease  of  the  machinery.  It  was 
held  that  the  manufacturer  was  not  answer- 
able to  the  lessee.  Loop  v.  Litchfield  was 
followed  in  Jx>8ee  v.  Clute,  51  K.  Y.  494,  10 
Am.  Rep.  638,  the  cnse  of  the  explosion  of  a 
steam  boiler.  That  decision  has  been  criti- 
cised (Thompson  on  Negligence,  233}  Shear- 
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man  &  Redfield  on  Negligence   [6th  ed.]    § 

117);  but  it  must  be  confined  to  its  special 

facts.    It  was  put  upon  the  ground  that  the 

risk  of  injury  was  too  remote.    The  buyer  in 

that  case  had  not  only  accepted  the  boiler^ 

but  had  tested  it.     The  manufacturer  knew 

that  his  own  teat  was  not  the  final  one.    The 

finality   of   the   test   has  a   bearing  on   the 

measure  of  diligence  owing  to  persons  other 

than   the   purchaser    (Beven,   Negligence    [3 

ed.]    pp.    50,    51,    54;    Wharton,    Negligence 

[2d  ed.J   §  134). 

These  early  cases  suggest  a  narrow  con- 
struction of  the  rule.  Later  cases,  however, 
evince  a  more  liberal  spirit.  First  in  im- 
portance is  Devlin  v.  Smith,  89  N.  Y.  470,  42 
Am.  Rep.  311.  The  defendant,  a  contractor, 
built  a  scafTold  for  a  painter.  The  painter's 
servants  were  injured.  The  contractor  was 
held  liable.  He  knew  that  the  scaffold,  if 
improperly  constructed,  was  a  most  dangerr 
ous  trap.  He  knew  tliat  it  was  to  be  used 
hy  the  workmen.  He  was  building  it  for  that 
very  purpose.  Building  it  for  their  use,  he 
owed  them  a  duty,  irrespective  of  his  contract 
with  their  master,  to  build  it  with  care. 

From  Devlin  v.  Smith  we  pass  over  inter- 
mediate cases  and  turn  to  the  latest  case  in 
this  court  in  which  Thomas  v,  Winchester 
was  followed.  Tliat  caae  is  Statler  v.  George 
A.  Ray  Mfg.  Co.  195  N.  Y.  47^  480,  88  N.  E. 
1063.  The  defendant  [387]  manufactured  a 
large  coffee  urn.  It  was  installed  in  a  restau- 
rant. When  heated,  the  urn  exploded  and 
injured  the  plaintiff.  We  held  that  the  manu- 
facturer was  liable.  We  said  that  the  urn 
"was  of  such  a  character  inherently  that, 
when  applied  to  the  purposes  for  which  it 
was  designed,  it  was  liable,  to  become  a 
source  of  great  danger  to  many  people  if  not 
carefully  and  properly  constructed." 

It  may  be  that  Devlin  v.  Smith  and  Statler 
V.  George  A.  Ray  Mfg.  Co.  have  extended  the 
rule  of  Thomas  v.  Winchester.  If  so,  this 
court  is  committed  to  the  extension.  The 
defendant  argues  that  things  imminently 
dangerous  to  life  are  poisons,  explosives,  dead- 
ly weapons — things  whose  normal  function  it 
is  to  injure  or  destroy.  But  whatever  the 
rule  in  Thomas  v.  Winchester  may  once  have 
been,  it  has  no  longer  that  restricted  mean- 
ing. A  scaffold  (Devlin  v.  Smith,  supra)  is 
not  inherently  a  destructive  instrument.  It 
becomes  destructive  only  if  imperfectly  con- 
structed. A  large  coffee  urn  (Statler  v. 
George  A.  Ray  Mfg.  Co.  supra)  may  have 
within  itself,  if  negligently  made,  the  potency 
of  dan^r,  yet  no  one  thinks  of  it  as  an  im- 
plement whose  normal  function  is  destruction. 
\Vliat  is  true  of  the  coffee  urn  is  equally  true 
of  bottles  of  aerated  water  (Torgesen  v. 
Schultz,  192  N.  Y.  156,  84  N.  E.  056,  127 
Am.  St.  Rep.  894,  18  LJl.A.(N.S.)  726).  We 
have  mentioned  only  cases  in  this  court.    But 


BUICXr  MOTOR  CO.  441 

y.  MS. 

the  rule  has  received  a  like  extension  in  otir 
ccurts  of  intermediate  appeal.  In  Burke  v. 
Ireland,  20  App.  Div.  487,  50  N.  Y.  S.  369,  in 
an  opinion  by  Cullcn,  J.,  it  was  applied  to  a 
builder  who  constructed  a  defective  building] 
in  Kahner  v.  Otis  Elevator  Co.  96  App.  Div. 
169,  89  N.  Y.  S.  185,  to  the  manufacturer  of 
an  elevator ;  in  Davies  v.  Felham  Hod  Elevat- 
ing Co.  65  Hun  573,  20  N.  Y.  S.  523,  affirmed 
in  this  court  without  opinion,  146  N.  Y.  363, 
41  N.  £.  88,  to  a  contractor  who  furnished  a 
defective  rope  with  knowledge  of  the  purpose 
for  which  the  rope  was  to  be  used.  We  are 
not  required  at  this  time  either  to  approve 
or  to  disapprove  the  application  of  the  rule 
that  was  made  in  these  cases.  It  is  enough 
that  they  help  to  characterize  the  trend  of 
judicial  thought. 

[388]  Devlin  v.  Smith  was  decided  in  1882. 
A  year  later  a  very  similar  case  came  before 
the  Court  of  Appeal  in  England  (Heaven  v. 
Pender,  11  Q.  B.  D.  503).  We  find  in  tlie 
opinion  of  Brett,  M.  R.,  afterwards  Lord 
Esher  (p.  510),  the  same  conception  of  a 
duty,  irrespective  of  contract,  imposed  upon 
the  manufacturer  by  the  law  itself:  "When- 
ever one  person  supplies  goods,  or  machinery, 
or  the  like,  for  the  purpose  of  their  being 
used  by  another  person  under  such  circum- 
stances that  every  one  of  ordinary  sense 
would,  if  he  tliought,  recognize  at  once  that 
unless  he  used  ordinary  care  and  skill  with 
regard  to  the  condition  of  the  thing  supplied 
or  the  mode  of  supplying  it,  there  will  be 
danger  of  injury  to  the  person  or  property  of 
him  for  whose  use  the  thing  is  supplied,  and 
who  is  to  use  it,  a  duty  arises  to  use  ordinary 
care  ,and  skill  as  to  the  condition  or  manner 
of  supplying  such,  thing."  He  then  points  out 
that  for  a  neglect  of  such  ordinary  care  or 
skill  whereby  injury  happens,  the  appropriate 
remedy  is  an  action  for  negligence.  The  riglit 
to  enforce  this  liability  is  not  to  be  confined 
to  the  immediate  buyer.  The  right,  he  says, 
extends  to  the  persons  or  class  of  persons  for 
whose  use  the  thing  is  supplied.  It  is  enough 
that  the  goods  "would  in  all  probability  be 
used  at  once  .  .  .  before  a  reasonable 
opportunity  for  discovering  any  defect  which 
might  exist,"  and  that  the  thing  supplied  ie 
of  such  a  nature  "that  a  neglect  of  ordinary 
care  or  skill  as  to  its  condition  or  the  manner 
of  supplying  it  would  probably  cause  danger 
to  the  person  or  property  of  the  person  for 
whose,  use  it  was  supplied,  and  who  was 
about  to  use  it."  On  the  other  hand,  he 
would  exclude  a  case  "in  which  the  goods  are 
supplied  under  circumstances  in  which  it 
would  be  a  chance  by  whom  they  would  be 
used  or  whetlior  they  would  be  used  or  not,  or 
wliether  tbey  would  be  used  before  there 
would  probably  be  means  of  observing  any 
defect,"  or  where  the  goods  are  of  such  a 
nature  that  "a  want  of  care  or  skill  as  to 
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their  condition  or  the  manner  of  supplying 
them  would  not  probably  [389]  produce  dan- 
ger of  injury  to  person  or  property."  What 
was  said  by  Lord  Esher  in  that  case  did  not 
command  the  full  assent  of  his  associate^. 
His  opinion  has  been  criticised  "as  requiring 
every  man  to  take  affirmative  precautions  to 
protect  his  neighbors  as  well  as  to  refrain 
from  injuring  them"  ( Bohlen,  Affirmative 
Obligations  in  the  Law  of  Torts,  44  Am.  Law 
Reg.  X.  S.  341 ) .  It  may  not  be  an  accurate 
exposition  of  the  law  of  England.  Perhaps 
it  may  need  some  qualification  even  in  our 
own  state.  Like  most  attempts  at  comprehen- 
sive definition,  it  may  involve  errors  of  in- 
clusion and  of  exclusion.  But  its  tests  and 
standards,  at  least  in  their  underlying  prin- 
ciples, with  whatever  qualification  may  be 
called  for  as  they  are  applied  to  varying  con- 
ditions, are  the  tests  and  standards  of  our 
law. 

We  hold,  then,  that  the  principle  of  Thomas 
v.  Winchester  is  not  limited  to  poisons,  ex- 
plosives, and  things  of  like  nature,  to  things 
which  in  their  normal  operation  are  imple- 
ments of  destruction.  If  the  nature  of  a 
thing  is  such  that  it  is  reasonably  certain  to 
place  life  and  limb  in  peril  when  negligently 
made,  it  is  then  a  thing  of  danger.  Its  nature 
gives  warning  of  the  consequences  to  be  ex- 
pected. If  to  the  element  of  danger  there  is 
added  knowledge  that  the  thing  will  be  used 
by  persons  other  than  the  purchaser,  and  used 
without  new  tests,  then,  irrespective  of  con- 
tract, the  manufacturer  of  this  thing  of 
danger  is  under  a  duty  to  make  it  carefully. 
That  is  as  far  as  we  are  required  to  go  for 
the  decision  of  this  case.  There  must  be 
knowledge  of  a  danger,  not  merely  possible, 
but  probable.  It  is  possible  to  use  almost 
anything  in  a  way  that  will  make  it  danger- 
ous if  defective.  That  is  not  enough  to 
charge  the  manufacturer  with  a  duty  inde- 
pendent of  his  contract.  Whether  a  given 
thing  is  dangerous  may  be  sometimes  a  ques- 
tion for  the  court  and  sometimes  a  question 
for  the  jury.  There  must  also  be  knowledge 
that  in  the  usual  course  of  events  the  danger 
will  be  shared  by  others  than  the  buyer. 
Such  knowledge  may  often  be  [390]  inferred 
from  the  nature  of  the  transaction.  But  it  is 
possible  that  even  knowledge  of  the  danger 
and  of  the  use  will  not  always  be  enough. 
The  proximity  or  remoteness  of  the  relation 
is  a  factor  to  be  considered.  We  are  dealing 
now  with  the  liability  of  the  manufacturer 
of  the  finished  product,  who  puts  it  on  the 
market  to  be  used  without  inspection  by  his 
customers.  If  he  is  negligent,  where  danger 
is  to  be  foreseen,  a  liability  will  follow.  We 
are  not  required  at  this  time  to  say  that  it 
is  legitimate  to  go  back  of  the  manufacturer 
of  the  finished  product  and  hold  the  manu- 
facturers of  the  component  parts.  To  make 
their  negligence  a  cause  of  imminent  danger. 


an  independent  cause  must  often  intervene; 
the  manufacturer  of  the  finished  product 
must  also  fail  in  his  duty  of  inspection.  It 
may  be  that  in  those  circumstances  the  negli- 
gence of  the  earlier  members  of  the  series 
is  too  remote  to  constitute,  as  to  the  ultimate 
user,  an  actionable  wrong  (Seven  on  Xcgli- 
gence  [Zd  ed.]  50,  51,  54:  \Nharton  on  Xegli- 
gence  [2d  ed.]  §  134 ;  Leeds  v.  New  York  Tele- 
phone Co.  178  N.  Y.  118,  70  X.  E.  219;  Sweet 
V.  Perkins,  196  X.  Y.  482,  9  X.  E.  50;  Hayes 
V.  Hyde  Park,  153  3kiass.  514,  516,  27  X.  E. 
522,  12  L.R.A.  249).  We  leave  that  question 
open.  We  shall  have  to  deal  with  it  when 
it  arises.  The  difficulty  which  it  suggests 
is  not  present  in  this  case.  There  is  here  no 
break  in  the  chain  of  cause  and  effect.  In 
such  circumstances,  the  presence  of  a  known 
danger,  attendant  upon  a  known  use,  makes 
vigilance  a  duty.  We  have  put  aside  the 
notion  that  the  duty  to  safeguard  life  and 
limb,  when  the  consequences  of  negligence 
may  be  foreseen,  grows  out  of  contract  and 
nothing  else.  We  have  put  the  source  of  the 
obligation  where  it  ought  to  be.  We  have 
put  its  source  in  the  law. 

From  this  survey  of  the  decisions,  there 
thus  emerges  a  definition  of  the  duty  of  a 
manufacturer  which  enables  us  to  measure 
this  defendant's  liability.  Beyond  all  ques- 
tion, the  nature  of  an  automobile  gives  warn- 
ing of  probable  danger  if  its  construction  is 
defective.  This  [391]  automobile  was  de- 
signed to  go  fifty  miles  an  hour.  Unless  its 
w'heels  were  sound  and  strong,  injury  was 
almost  certain.  It  was  as  much  a  thing  of 
danger  as  a  defective  engine  for  a  railroad. 
The  defendant  knew  the  danger.  It  knew 
also  that  the  car  would  be  used  by  persons 
other  than  the  buyer.  This  was  apparent 
from  its  size;  there  were  seats  for  three  per- 
sons. It  was  apparent  also  from  the  fact  that 
the  buyer  was  a  dealer  in  cars,  who  bought  to 
resell.  The  maker  of  this  car  supplied  it  for 
the  use  of  purchasers  from  the  dealer  just 
as  plainly  as  the  contractor  in  Devlin  v. 
Smith  supplied  the  scaffold  for  use  by  the 
servants  of  the  owner.  The  dealer  was  indeed 
the  one  person  of  whom  it  might  be  said  with 
some  approach  to  certainty  that  by  him  the 
car  would  not  be  used.  Yet  the  defendant 
would  have  us  say  that  he  was  the  one  per- 
son whom  it  was  under  a  legal  duty  to  pro- 
tect. The  law  does  not  lead  us  to  so  inconse- 
quent a  conclusion.  Precedents  drawn  from 
the  days  of  travel  by  stage  coach  do  not  fit 
the  conditions  of  travel  to-day.  The  principle 
that  the  danger  must  be  imminent  does  not 
change,  but  the  things  subject  to  the  prin- 
ciple do  change.  They  are  whatever  the  needs 
of  life  in  a  developing  civilization  require 
them  to  be. 

In  reaching  this  conclusion,  we  do  not 
ignore  the  decisions  to  the  contrary  in  other 
jurisdictions.    It  was  held  in  Cadillac  Motor 
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Car  Co.  V.  Johnson,  221  Fed.  801,  137  C.  C.  A. 
279,  L.R.A.1915K  287,  that  an  automobile 
ifi  not  within  the  rule  of  Thomas  v.  Winches* 
ter.  There  was,  however,  a  vigorous  dissent. 
Opposed  to  that  decision  is  one  of  the  Court 
of  Appeals  of  Kentucky  (Olds  Motor  Works 
V.  Shaffer,  145  Ky.  616,  Ann.  Cas.  1913B  689, 
140  S.  W.  1047,  37  L.R.A.(X.S.)  560).  The 
earlier  cases  are  summarized  by  Judge  San- 
born in  Huset  v.  J.  I.  Case  Threshing  Mach. 
Co.  120  Fed.  865,  57  C.  C.  A.  237,  61  L.R.A. 
303.  Some  of  them,  at  first  sight  inconsistent 
with  our  conclusion,  may  be  reconciled  upon 
the  ground  that  the  negligence  was  too  re- 
mote, and  that  another  cause  had  intervened. 
But  even  when  they  cannot  be  reconciled,  the 
difference  is  rather  in  the  application  [392] 
of  the  principle  than  in  the  principle  itself. 
Judge  Sanborn  says,  for  example,  that  the 
contractor  who  builds  a  bridge,  or  the  manu- 
facturer who  builds  a  car,  cannot  ordinarily 
forsee  injury  to  other  persons  than  the  owner 
aa  the  probable  result  (120  Fed.  865,  867). 
We  take  a  different  view.  We  think  that 
injury  to  others  is  to  be  foreseen  not  merely 
as  a  possible,  but  as  an  almost  inevitable 
result.  (See  the  trenchant  criticism  in  Boh- 
len,  supra,  351.)  Indeed,  Judge  Sanborn 
concedes  that  his  view  is  not  to  be  reconciled 
with  our  decision  in  Devlin  v.  Smith  (supra). 
The  doctrine  of  that  decision  has  now  become 
the  settled  law  of  this  state,  and  we  have  no 
desire  to  depart  from  it. 

In  England  the  limits  of  the  rule  are  still 
unsettled.  Winterbottom  v.  Wright,  10  M.  & 
W.  109  is  often  cited.  The  defendant  under- 
took to  provide  a  mail  coach  to  carry  the 
mail  bags.  The  coach  broke  down  from  latent 
defects  in  its  construction.  The  defendant, 
however,  was  not  the  manufacturer.  The 
court  held  that  he  was  not  liable  for  injuries 
to  a  passenger.  The  case  was  decided  on  a 
demurrer  to  the  declaration.  Lord  Esher 
points  out  in  Heaven  v.  Pender  (supra,  at 
p.  513)  that  the  form  of  the  declaration  was 
subject  to  criticism.  It  did  not  fairly  siig- 
gest  the  existence  of  a  duty  aside  from  the 
special  contract  which  was  the  plaintiff's 
main  reliance.  (See  the  criticism  of  Winter- 
bottom  V.  Wright,  in  Bohlen,  supra,  at  pp. 
281,  283.)  At  all  events,  in  Heaven  v.  Pender 
(aupra),  the  defendant,  a  dock  owner,  who 
put  up  a  staging  outside  a  ship,  was  held 
liable  to  the  servants  of  the  shipowner.  In 
Elliott  V.  Hall,  15  Q.  B.  D.  315,  the  defendant 
sent  out  a  defective  truck  laden  with  goods 
which  he  had  sold.  The  buyer's  servants  un- 
loaded it,  and  were  injured  because  of  the  de- 
fects. It  was  held  that  the  defendant  was 
under  a  duty  "not  to  be  guilty  of  negligence 
with  regard  to  the  state  and  condition  of  the 
truck.''  There  seems  to  have  been  a  [393] 
return  to  the  doct»"ine  of  Winterbottom  v. 
Wright  in  Earl  v.  Lubbock  [1905]  1  K.  B. 
253,  1  Ann.  Cas.  753.    In  that  case,  however, 


BUICK  MOTOR  CO.  443 

1*.  38fi. 

as  in  the  earlier  one,  the  defendant  was  not 
the  manufacturer.  He  had  merely  made  a 
contract  to  keep  the  van  in  repair.  A  later 
case  (White  v.  Steadman  [1913]  3  K.  B.  340, 
348)  emphasizes  that  element.  A  livery  sta- 
ble keeper  who  sent  out  a  vicious  horse  was 
held  liable  not  merely  to  his  customer  but 
also  to  another  occupant  of  the  carriage,  and 
Thomas  v  .Winchester  was  cited  and  followed 
( White  v.  Steadman,  supra,  at  pp.  348,  349 ) . 
It  was  again  cited  and  followed  in  Dominion 
Natural  Gas  Co.  v.  Collins  [1909]  A.  C.  640, 
646.  From  these  cases  a  consistent  principle 
is  with  difficulty  extracted.  The  English 
courts,  however,  agree  with  ours  in  holding 
that  one  who  invites  another  to  make  use  of 
an  appliance  is  bound  to  the  exercise  of  rea- 
sonable care  (Caledonian  R.  Co.  v.  Mulhol- 
land  [1898]  A.  C.  216,  227;  Indermaur  v. 
Dames,  L.  R.  1  C.  P.  274).  That  at  bottom 
is  the  underlying  principle  of  Devlin  v.  Smith. 
The  contractor  who  builds  the  scaffold  in- 
vites the  owner's  workmen  to  use  it.  The 
manufacturer  who  sells  the  automobile  to 
the  retail  dealer  invites  the  dealer's  custom- 
ers to  use  it.  The  invitation  is  addressed 
in  the  one  case  to  determinate  persons  and  in 
the  other  to  an  indeterminate  class,  but  in 
each  case  it  is  equally  plain,  and  in  each  its 
consequences  must  be  the  same. 

There  is  nothing  anomalous  in  a  rule  which 
imposes  upon  A,  who  has  contracted  with  B, 
a  duty  to  C  and  D  and  others  according  as 
he  knows  or  does  not  know  that  the  subject- 
matter  of  the  contract  is  intended  for  their 
use.  We  may  find  an  analogy  in  the  law 
which  measures  the  liability  of  landlords. 
If  A  leases  to  B  a  tumbledown  house  he  is 
not  liable,  in  the  absence  of  fraud,  to  B's 
guests  who  enter  it  and  are  injured.  This  is 
because  B  is  then  under  the  duty  to  repair 
it,  the  lessor  had  the  right  to  suppose  that  he 
will  fulfill  that  duty,  and,  if  he  [394]  omits 
to  do  so,  his  guests  must  look  to  him  (Boh- 
len, supra,  at  p.  276).  But  if  A  leases  a 
building  to  be  used  by  the  lessee  at  once  as 
a  place  of  public  entertainment,  the  rule  is 
different.  There  injury  to  persons  other  than 
the  lessee  is  to  be  foreseen,  and  foresight  of 
the  consequences  involves  the  creation  of  a 
duty  (Junkermann  v,  Tilyou  Realty  Co.  213 
N.  Y.  404,  108  N.  E.  190,  L.R.A.1915r  700, 
and  cases  there  cited ) . 

In  this  view  of  the  defendant's  liability 
there  is  nothing  inconsistent  with  the  theory 
of  liability  on  which  the  ease  was  tried.  It 
is  true  that  the  court  told  the  jury  that 
"an  automobile  is  not  an  inherently  danger- 
ous vehicle."  Tlie  meaning,  however,  is  made 
plain  by  the  context.  Tiie  meaning  is  that 
danger  is  not  to  be  expected  when  the  vehicle 
is  well  constructed.  The  court  left  it  to 
the  jury  to  say  whether  the  defendant  ought 
to  have  foreseen  that  the  car,  if  negligently 
constructed,  would  become  "imminently  dan- 
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gerous."  Subtle  dietinctions  are  drawn  by 
the  defendant  between  things  inherently  dan- 
gerous and  things  imminently  dangerous, 
but  the  case  does  not  turn  upon  these  verbal 
niceties.  If  danger  was  to  be  expected  as 
reasonably  certain,  there  was  a  duty  of  vigi- 
lance, and  this  whether  you  call  the  danger 
inherent  or  imminent.  In  varying  forms  that 
thought  was  put  before  the  jury.  We  do  not 
say  that  the  court  would  not  have  been  justi- 
fied in  ruling  as  a  matter  of  law  that  the 
car  was  a  dangeroys  thing.  If  there  was  any 
error,  it  was  none  of  which  the  defendant  can 
complain. 

We  think  the  defendant  was  not  absolved 
from  a  duty  of  inspection  because  it  bought 
the  wheels  from  a  reputable  manufacturer. 
It  was  not  merely  a  dealer  in  automobiles. 
It  was  a  manufacturer  of  automobiles.  It 
was  responsible  for  the  finished  product.  It 
was  not  at  liberty  to  put  the  finished  product 
on  the  market  without  subjecting  the  compo- 
nents parts  to  ordinary  and  simple  tests  ( Rich- 
mond, etc.  IL  Co.  V.  Elliott,  149  U.  S.  266, 
272,  13  S.  Ct.  837,  37  U.  S.  (L.  ed.)  728). 
Under  the  charge  of  the  trial  judge  nothing 
more  was  [395]  required  of  it.  The  obliga- 
tion to  inspect  must  vary  with  the  nature  of 
the  thing  to  be  inspected.  The  more  probable 
the  danger,  the  greater  the  need  of  caution. 
There  is  little  analogy  between  this  case  and 
Carlsoh  v.  Phoenix  Bridge  Co.  132  N.  Y.  273, 
30  X.  E.  760,  where  the  defendant  bought  a 
tool  for  a  servant's  use.  The  making  of  tools 
was  not  the  business  in  which  the  master  was 
engaged.  Keliance  on  the  skill  of  the  manu- 
facturer was  proper  and  almost  inevitable. 
But  that  is  not-  the  defendant's  situation. 
Both  by  Ma  relation  to  the  work  and  by  the 
nature  of  its  business,  it  is  charged  with  a 
stricter  dutv. 

Other  rulings  complained  of  have  been  con- 
sidered, but  no  error  has  been  found  in  them. 

The  judgment  should  be  affirmed  with 
costs. 

WiLLABD  3^iUtTLETT,  Ch.  J.  ( di8%ent\ng ) . — 
The  plaintiff  was  injured  in  consequence  of 
the  collapse  of  a  wheel  of  an  automobile  man- 
ufactured by  the  defendant  corporation 
which  sold  it  to  a  firm  of  automobile  dealers 
in  Schenectady,  who  in  turn  sold  the  car  to 
the  plaintiff.  The  wheel  was  purchased  by 
the  Buick  Motor  Company,  ready  made,  from 
the  Imperial  Wheel  Company  of  Flint,  Michi- 
gan, a  reputable  manufacturer  of  automobile 
wheels  which  had  furnished  the  defendant 
with  eighty  thousand  wheels,  none  of  which 
had  proved  to  be  made  of  defective  wood  prior 
to  the  accident  in  the  present  case.  The  de- 
fendant relied  upon  the  wheel  manufacturer 
to  make  all  necessary  tests  as  to  the  strength 
of  the  material  therein  and  made  no  such 
tests  itself.     The  present  suit  is  an  action 


for  negligence  brought  by  the  subvendee  of 
the  motor  car  against  the  manufacturer  u 
the  original  vendor.  The  evidence  warranted 
a  finding  by  the  jury  that  the  wheel  which 
collapsed  was  defective  when  it  left  the  hands 
of  the  defendant.  The  automobile  was  being 
prudently  operated  at  the  time  of  the  acci- 
dent and  was  moving  at  a  speed  of  only  eight 
miles  an  hour.  There  was  [396]  no  allega- 
tion or  proof  of  any  actual  knowledge  of  the 
defect  on  the  part  of  the  defendant  or  anj 
suggestion  that  any  element  of  fraud  or 
deceit  or  misrepresentation  entered  into  the 
sale. 

The  theory  upon  which  the  case  was  sub- 
mitted to  the  jury  by  the  learned  judge  who 
presided  at  the  trial  was  that,  although  an 
automobile  is  not  an  inherently  dangerous 
vehicle,  it. may  become  such  if  equipped  with 
a  weak  wheel;  and  that  if  the  motor  car  in 
question,  when  it  was  put  upon  the  market 
was  in  itself  inherently  dangerous  by  reason 
of  its  being  equipped  with  a  weak  wheel,  the 
defendant  was  chargeable  with  a  knowledge 
of  the  defect  so  far  as  it  might  be  discovered 
by  a  reasonable  inspection  and  the  applica- 
tion of  reasonable  tests.  This  liability,  it 
was  further  held,  was  not  limited  to  the 
original  vendee,  but  extended  to  a  subvendee 
like  the  plaintiff,  who  was  not  a  party  to 
the  original  contract  of  sale. 

I  think  that  these  rulings,  which  have  been 
approved  by  the  Appellate  Division,  extend 
the  liability  of  the  vendor  of  a  manufactured 
article  further  than  any  case  which  has  yet 
received  the  sanction  of  this  court.  It  has 
heretofore  been  held  in  this  state  that  the 
liability  of  the  vendor  of  a  manufactured 
article  for  negligence  arising  out  of  the  exis- 
tence of  defects  therein  does  not  extend  to 
strangers  injured  in  consequence  of  such  de- 
fects but  is  confined  to  the  immediate  vendee. 
The  exceptions  to  this  general  rule  which 
have  thus  far  been  recognized  in  New  York 
are  cases  in  which  the  article  sold  was  of 
such  a  character  that  danger  to  life  or  limb 
was  involved  in  the  ordinary  use  thereof; 
in  other  words,  where  the  article  sold  was 
inherently  dangerous.  As  has  already  been 
pointed  out,  the  learned  trial  judge  instructed 
the  jury  that  an  automobile  is  not  an  inher- 
ently dangerous  vehicle. 

The  late  Chief  Justice  Cooley  of  Michigan, 
one  of  the  most  learned  and  accurate  of 
American  law  writers^  [397]  states  the  gen- 
eral rule  thus:  "The  general  rule  is  that  a 
contractor,  manufacturer,  vendor  or  furnisher 
of  an  article  is  not  liable  to  third  parties  who 
have  no  contractual  relations  with  him  for 
negligence  in  the  construction,  manufacture 
or  sale  of  such  article."  (2  Cooley  on  Torts 
[3d  ed.]  1486.) 

The  leading  English  authority  in  support 
of  this  r^le,  to  which  all  the  later  cases  on 
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the  same  subjeet  refer,  is  Winterbottom  y. 
Wright,  10  M.  &  W.  109,  which  was  an  action 
by  the  driver  of  a  stage  coach  against  a 
contractor  who  had  agreed  with  the  post- 
master»general  to  provide  and  keep  the  vehi- 
cle in  repair  for-  the  purpose  of  conveying  the 
royal  mail  over  a  prescribed  route.  The 
coach  broke  down  and  upset,  injuring  the 
driver,  who  sought  to  recover  against  the 
contractor  on  account  of  its.  defective  con- 
struction. The  Court  of  Exchequer  denied 
him  any  right  of  recovery  on  the  ground  that 
there  was  no  privity  of  contract  between  the 
parties,  the  agreement  having  been  made  with 
the  postmaster-general  alone.  '*If  the  plain* 
tiff  can  sue,"  said  Lord  Abinger,  the  Chief 
Baron,  ''every  passenger  or  even  any  person 
passing  along  the  road,  who  was  injured  by 
the  upsetting  of  the  coach,  might  bring  a 
similar  action.  Unless  we  confine  the  opera- 
tion of  such  contracts  as  this  to  the  parties 
who  enter  into  them,  the  most  absurd  and 
outrageous  consequences,  to  which  I  can  se« 
no  limit,  would  ensue.*' 

The  doctrine  of  that  decision  was  recognized 
as  the  law  of  this  state  by  the  leading  Xew 
York  case  of  Thomas  v.  Winchester,  6  N.  Y. 
397,  408,  57  Am.  Dec.  455,  which,  however,  in- 
volved an  exce|ytion  to  the  general  rule.  There 
the  defendant,  who  was  a  dealer  in  medicines, 
sold  to  a  druggist  a  quantity  of  belladonna, 
which  is  a  deadly  poison,  negligently  labe1e<jl 
as  extract  of  dandelion.  The  druggist  in 
good  faith  used  the  poison  in  filling  a  pre- 
scription calling  for  the  harmless  dandelion 
extract  and  the  plaintiff  for  whom  the  pre- 
scription was  put  up  was  poisoned  by  the 
[398]  belladonna.  Tliis  court  held  that  the 
original  vendor  was  liable  for  the  injuries 
suffered  by  the  patient.  Chief  Judge  Bug- 
gies, who  delivered  the  opinion  of  the  court, 
distinguished  between  an  act  of  negligence 
imminently  dangerous  to  the  lives  of  others 
and  one  that  is  not  so,  saying:  ''If  A.  build 
a  wagon  and  sells  it  to  6.,  who  sells  it  to  C. 
and  C.  hires  it  to  D.,  who  in  consequence  of 
the  gross  negligence  of  A.  in  building  the 
wagon  is  overturned  and  injured,  D.  cannot 
recover  dama<^es  against  A.,  the  builder.  A.*s 
obligation  to  build  the  wagon  faithfully, 
arises  solely  out  of  his  contract  with  B.  The 
public  have  nothing  to  do  with  it.  .  .  .  So, 
for  the  same  reason,  if  a  horse  be  defectively 
shod  by  a  smith,  and  a  person  hiring  the 
horse  from  the  owner  is  thrown  and  injured 
in  consequence  of  the  smith's  negligence  in 
shoeing;  the  smith  is  not  liable  for  the  in- 
jury." 

In  Torgesen  v.  Schultz,  192  N.  Y.  156,  159, 
84  N.  E.  95«,  127  Am.  St.  Rep.  894,  18  L.R.A. 
(N.  S.)  726,  the  defendant  waa  the  vendor 
of  bottles  of  aerated  water  which  were 
charged  under  high  pressure  and  likely  to 
explode   unless   used   with    precaution   when 
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exposed  to  sudden  changes  of  temperature. 
The  plaintiff,  who  Was  a  servant  of  the  pur- 
chaser, was  injured  by  the  explosion  of  one 
of  these  bottles.  There  was  evidence  tending 
to  show  that  it  had  not  been  properly  tested 
in  order  to  insure  users  against  such  acci- 
dents. Wc  held  that  the  defendant  corpora- 
tion was  liable  notwithstanding  the  absence 
of  any  contract  relation  between  it  and  the 
plaintiff  "under  the  doctrine  of  Tliomas  v. 
Winchester  (supra),  and  similar  cases  based 
itpon  the  duty  of  the  vendor  of  an  article 
dangerous  in  its  nature,  or  likely  to  become 
so  in  the  course  of  the  ordinary  usage  to  be 
contemplated  by  the  vendor,  either  to  exer- 
cise due  care  to  warn  useris  of  the  danger  or 
to  take  reasonable  care  to  prevent  the  article 
sold  from  proving  dangerous  when  subjected 
only  to  customary  usage."  The  character  of 
the  exception  to  the  general  irule  limiting  lia- 
bility for  negligence  to  the  original  parlies  to 
the  contract  of  sale,  was  still  more  clearly 
stated  by  Judge  [399]  Hiscoek,  writing  for 
the  court  in  Statler  v.  George  A.  Ray  Mfg. 
Co.  195  N.  Y.  478,  482,  88  N.  B.  1063,  where 
he  said  that  ''in  the  case  of  an  article  of  an 
inherently  dangerous  nature,  a  manufacturer 
may  become  liable  for-  a  negligent  construc- 
tion which,  when  added  to  the  inherent  char^ 
acter  of  the  appliance,  makes  it  imminently 
dangerous,  and  causes  or  contributes  to  a 
resulting  injury  not  necessarily  incident  to 
the  use  of  such  an  article  if  properly  con- 
structed, but  naturally  following  from  a  de- 
fective construction."  In  that  case  the  in- 
juries were  inflicted  by  the  explosion  of  a 
battery  of  steam-driven  coffee  urns,  constitut- 
ing an  appliance  liable  to  become  dangerous 
in  the  course  of  ordinary  usage^ 

The  case  of  Devlin  v.  Smith,  89  N.  Y.  470, 
42  Am.  Rep.  311,  id  cited  as  an  authority  in 
conflict  with  the  view  that  the  liability  of 
the  manufacturer  and  vendor  extends  to  third 
parties  only  When  the  article  manufactured 
and  sold  is  inherently  dangerous.  In  that 
case  the  builder  of  a  scaffold  ninety  feet  high 
which  was  erected  for  the  purpose  of  enabling 
painters  to  stand  upon  it,  Was  held  to  be 
liable  to  the  administratrix  of  a  painter  who 
fell  therefrom  and  was  killed,  being  at  the 
time  in  the  employ  of  the  person  for  whom 
the  scaffold  was  built.  It  is  said  that  the 
scaffold  if  properly  constructed  was  not  in- 
herently dangerous;  and  hence  that  this  de- 
cision affirms  the  existence  of  liability  in  the 
ease  of  an  article  not  dangerous  in  itself 
but  made  so  only  in  consequence  of  negligent 
construction.  Whatever  logical  force  there 
may  be  in  this  view  it  seems  to  me  clear  from 
the  language  of  Judge  Rapallo,  who  wrote 
the  opinion  of  the  court,  that  the  scaffold  was 
deemed  to  be  an  inherently  dangerous  struc- 
ture; and  that  the  case  was  decided  as  it  was 
because    the    court    entertained    that    view. 
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Otherwise  he  would  hardly  have  said,  as  he 
did,  that  the  circumstances  seemed  to  bring 
the  case  fairly  within  the  principle  of  Thomas 
V.  Winchester. 

I  do  not  see  how  we  can  uphold  the  judg- 
ment in  the  [400]  present  case  without  over- 
ruling what  has  been  so  often  said  by  this 
court  and  other  courts  of  like  authority  in 
reference  to  the  absence  of  any  liability  for 
negligence  on  the  part  of  the  original  vendor 
of  an  ordinary  carriage  to  any  one  except 
his  immediate  vendee.  The  absence  of  such 
liability  was  the  very  point  actually  decided 
in  the  English  case  of  Winterbottom  v. 
Wright  (supra),  and  the  illustration  quoted 
from  the  opinion  of  Chief  Judge  Ruggles  in 
Thomas  v.  Winchester  (supra)  assumes  that 
the  law  on  the  subject  was  so  plain  that  the 
statement  would  be  accepted  almost  as  a  mat- 
ter of  course.  In  the  case  at  bar  the  defec- 
tive wheel  on  an  automobile  moving  only 
eight  miles  an  hour  was  not  any  more  danger- 
ous to  the  occupants  of  the  car  than  a  simi- 
larly defective  wheel  would  be  to  the  occu- 
pants of  a  carriage  drawn  by  a  horse  at  the 
same  speed;  and  yet  unless  the  courts  have 
been  all  wrong  on  this  question  up  to  the 
present  time  there  would  be  no  liability  to 
strangers  to  the  original  sale  in  the  case  of 
the  horse-drawn  carriage. 

The  rule  upon  which,  in  my  judgment,  the 
determination  of  this  case  depends,  and  the 
recognized  exceptions  thereto,  were  discussed 
by  Circuit  Judge  Sanborn  of  the  United 
States  Circuit  Court  of  Appeals  in  the  Eighth 
Circuit,  in  Huset  v.  J.  I.  Case  Threshing 
Mach.  Co.  120  Fed.  8^5,  67  C.  C.  A.  237,  61 
L.R.A.  303,  in  an  opinion  which  reviews  all 
the  leading  American. and  English  decisions 
on  the  subject  up  to  the  time  when  it  was 
rendered  (1903).  I  have  already  discussed 
the  leading  New  York  cases,  but  as  to  the 
rest  I  feel  that  I  can  add  nothing  to  the 
learning  ,of  that  opinion  or  the  cogency  of 
its  repisoning.  I  have  examined  the  cases  to 
which  Judge  Sanborn  refers,  but  if  I  were 
'  to  discuss  them  at  length  I  should  be  forced 
merely  to  paraphrase  his  language,  as  a 
study  of  the  authorities  he  cites  has  led 
me  to  the  same  conclusion;  and  the  repetition 
of  what  has  already  been  so  well  said  would 
contribute  nothing  to  the  advantage  of  the 
Itench,  the  bar  or  the  individual  litigants 
ijvhose  case  is  before  us. 

[401]  A  few  cases  decided  since  his  opinion 
was  written,  however,  may  be  noticed.  In 
Earl  V.  Lubbock  [1905]  1  K.  B.  (Eng.)  253, 
1  Ann.  Cas.  763,  the  Court  of  Appeal  in  1904 
considered  and  approved  the  propositions  of 
law  laid  down  by  the  Court  of  Exchequer  in 
Winterbottom  v.  Wright   (supra),  declaring 


that  the  decision  in  that  case,  since  the  year 
1842,  had  stood  the  test  of  repeated  discus- 
sion. The  master  of  the  rolls  approved  the 
principles  laid  down  by  Lord  Abinger  as 
based  upon  sound  reasoning;  and  all  the 
members  of  the  court  agreed  that  his  de- 
cision was  a  controlling  authority  which  must 
be  followed.  That  the  Federal  courts  still 
adhere  to  the  general  rule,  as  I  have  stated 
it,  appears  by  the  decision  of  the  Circuit 
Court  of  Appeals  in  the  Second  Circuit,  in 
March,  1915,  in  the  case  of  Cadillac  Motor 
Car  Co.  v.  Johnson,  221  Fed.  801,  ]37  C.  C. 
A.  279,  L.R.A.1915E  287.  That  case,  like  this, 
was  an  action  by  a  subvendee  against  a  manu- 
facturer of  automobiles  for  negligence  in  fail- 
ing to  discover  that  one  of  its  wheels  wad  de- 
fective, the  court  holding  that  such  an  action 
could  not  be  maintained.  It  is  true  there  was 
a  dissenting  opinion  in  that  case,  but  it  was 
based  chiefly  upon  the  proposition  that  rules 
applicable  to  stage  coaches  are  archaic  when 
applied  to  automobiles  and  that  if  the  law 
did  not  afford  a  remedy  to  strangers  to  the 
contract  the  law  should  be  changed.  If  this 
be  true,  the  change  should  be  effected  by  the 
legislature  and  not  by  the  courts.  A  perusal 
of  the  opinion  in  that  case  and  in  the  Uuset 
case  will  disclose  how  uniformly  the  courts 
throughout  this  country  have  adhered  to  the 
rule  and  how  consistently  they  have  refused 
to  broaden  the  scope  of  the  exceptions.  1 
think  we  should  adhere  to  it  in  the  case  at 
bar  and,  therefore,  I  vote  for  a  reversal  of 
this  judgment. 

Hiscock,  Chase  and  Cuddeback,  JJ.,  concur 
with  Cardozo,  J.,  and  Hogan,  J.,  concurs  in 
result;  Willard  Bartlett,  Ch.  J.,  reads  dis- 
senting opinion;  Pound,  J.,  not  voting. 

Judgment  affirmed. 


NOTE. 

The  reported  case  discusses  at  length  the 
rule  that  the  manufacturer  of  an  article 
which,  by  reason  of  a  defect  therein  discover- 
able by  inspection,  is  a  source  of  perU  to  a 
user  thereof,  is  liable  to  an  ultimate  pur- 
chaser for  an  injury  resulting  from  the  exis- 
tence of  that  defect.  The  rule,  the  court 
holds,  is  applicable  to  an  automobile  having 
a  defective  wheel,  and  it  is  held  that  the 
manufacturer  is  not  exonerated  by  the  fact 
that  he  purchases  the  defective  wheel  from  a 
reputable  manufacturer.  The  liability  of  the 
maker  o'f  an  automobile  to  a  third  person 
lor  the  defective  construction  tliereof  is  dis- 
cussed in  the  note  to  Olds  Motor  Works  v. 
Shaffer,  Ann.  Cas.  1913B  680. 
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BATES  exceptions.    The  facts  are  stated  in  the  opin- 

ion.   Reversed. 


V. 


GERMAN  COlfMERCIAI.  ACCIDENT 

COMPANY. 


A,  B.  Rowley  for  plaintifT. 
W.  B.  LocJclin  for  defendant. 


Vermont  Supreme  Court — October  13,  1913. 
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Accident    Insurance   —  Llaiitation    of 
Time  to  Sne  —  Validity. 

A  provision  in  an  accident  policy  requir- 
ing suit  to  be  brought,  if  at  ail,  within  one 
year  from  the  date  of  the  accident  on  which 
lite  suit  is  predicated  is  valid. 
Waiver  of  Liniitation. 

A  provision  in  an  accident  policy  requiring 
suit  to  be  brought  within  a  vear,  if  at  all,  is 
matter  for  the  benefit  of  the  company  and 
may  be  waived. 

[Sec  note  at  end  of  this  case.] 


An  accident  policy  was  issued  October  19, 
1908,  and  two  days  thereafter  plaintiff  suf- 
fered accidental  injuries  which  were  the  basis 
of  the  suit.  He  seasonably  filed  proofs  of 
injury  which  were  rejected,  and  nothing  fur- 
ther waa  done  until  October  26,  1911,  when 
defendant,  at  the  suggestion  of  the  State  In- 
surance ConiBusaioner,  requested  full  infor- 
mation concerning  the  nature  of  the  accident, 
stating  that  on  receipt  of  the  same  the  com-- 
pany  would  open  the  case.  This  request  was 
complied  with,  and  plaintiff  continued  from 
time  to  time  to  furnish  other  papers  and 
proofs  until  on  November  9,  1911,  when  de- 
fendant sent  plaintiff  a  check  for  $25  in  full 
settlement,  which  he  promptly  returned  and 
brought  suit.  Held,  that  defendant's  acts 
constituted  a  waiver  of  the  policy  provision 
requiring  suit  to  be  brought,  \i  at  all,  within 
a  year  after  the  date  of  the  accident  01^ 
which  the  suit  was  predicated. 

[See  note  at  end  of  this  case.] 
Redvetion  of  Benefits  —  Constmetion 

of  Policy.      • 

An  accident  policy  provided  that,  in  the 
event  of  disability  due  wholly  or  in  part  to 
or  resulting  directly  or  indirectly  from  hernia 
commencing  or  appearing  after  the  policy  had 
been  in  force  for  60  days  preceding,  the  limit 
of  the  company's  liability  should  be  one-third 
of  the  amount  that  would  otherwise  be  pay- 
able under  the  policy.  Held,  that  such 
clause,  construed  most  strongly  againet  the 
insurance  company,  provided  no  limitation 
in  case  hernia  resulted  within  the  60-day 
period,  in  whiclli  case  the  company  was  liable 
for  full  indemnity; 

Exceptions  from  Franklin  County  Court: 
Fish,  Judge. 

Action  on  accident  insurance  policy. 
Burnice  B.  Bates,  plaintiff,  and  German 
Commercial  Accident  Company,  defendant. 
Judgment   for    defendant.     Plaintiff  alleges 


[129]  P0WEB8,  J. — The  accident  policy 
wliich  the  plaintiff  held  in  the  defendant  com- 
pany contained  a  provision  which,  read  in 
connection  with  P.  S.  4823,  limited  the  period 
within  which  a  suit  thereon  could  be  brought 
to  one  year  from  the  date  of  the  accident  on 
which  it  was  predicated.  This  policy  was 
issued  October  19,  1008,  and  on  the  twenty- 
first  the  plaintiff  suffered  the  accidental  in- 
juries which  form  the  basis  of  this  suit.  He 
seasonably  filed  with  the  defendant  proofs 
of  hifi  injury  and  his  [130]  claim  was  prompt- 
ly rejected.  Nothing  further  was  said  or 
done  by  either  party  until  October  26,  1911, 
wh«i,  as  stated  in  the  defendant's  brief,  at 
the  suggestion  of  the  State  Insurance  Com- 
miasioners,  the  defendant  began  a  correspond- 
ence with  the  plaintiff  r^arding  the  matter. 
On  that  date,  the  defendant's  treasurer  wrote 
the  plaintiJS  a  letter  in  which,  after  referring 
to  the  company's  desire  to  meet  all  require- 
ments of  the  commissioner's  committee,  he 
said:  '*Will  you  be  kind  enough  to  give  us 
full  information  regarding  the  nature  of  the 
accident  which  occurred  to  you  on  October 
21,  1908.  Kindly  be  specific  in  your  dates 
giving  us  the  length  of  time  you  were  dis- 
abled from  this  injury,  and  stating  the  na- 
ture of  the  accident  and  how  it  occurred.  On 
receipt  of  same,  this  Company  will  reopen 
your  case."  This  request  was  complied  with, 
and  on  October  31,  1911,  the  treasurer  again 
wrote  the  plaintiff,  saying:  **\Ve  are  en- 
closing herewith  final  claim  papers  which  you 
and  the  attending  physician  will  kindly  fill 
in  with  the  information  relative  to  your  acci- 
dent of  Oct.  21,  1908.  Also  kindly  give  the 
name  of  the  hospital  at  Burlington,  Vt.,  in 
which  you  were  operated  on.  In  forwarding 
you  these  blanks,  we  must  request  that  you 
kindly  answer  each  and  every  question  asked  * 
as  it  will  facilitate  matters  greatly  and  we 
are  very  anxious  to  have  your  claim  finally 
dispotied  of."  These  requests  were  also  com- 
plied with  by  the  plaintiff.  On  November  6, 
1911,  the  treasurer  again  wrote  the  plaintiff 
acknowledging  receipt  of  his  claim  papers,, 
and  calling  for  still  further  information  by 
way  of  an  attested  statement  of  a  notary  pub- 
lic that  the  plaintiff  ^'as  physically  sound 
and  without  any  hernia  prior  to  the  acci- 
dent. This,  too,  was  furnished.  Finally,  on 
November  9,  the  treasurer  sent  the  plaintiff 
a  check  for  $25  expressed  to  be  in  full  settle- 
ment, and  called  attention  to  certain  provi- 
sions of  the  policy  to  show  that  this  was 
the  amount  recoverable.  The  plaintiff  re- 
turned the  check  and  brought  this  suit.    The 
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validity  of  the  limitation  clause  is  not  and 
could  not  be  questioned.  Wilson  v.  /Etna 
Ins.  Co.  27  Vt.  99;  Morrill  v.  New  England 
F.  Ins.  Co.  71  Vt.  281,  44  Atl.  358.  It  was, 
however,  inserted  in  the  policy  for  the  benefit 
of  the  company,  and  may  be  waived.  Thomp- 
son V.  Phenix  Ins.  Co.  136  U.  S.  287,  10  S. 
Ct.  1019,  34  U.  S.  (L.  ed.)  408.  It  stands 
just  like  any  other  such  provision  in  the 
policy, — ^no  better  and  no  worse.  The  waiver 
may  be  oral  or  written,  express  or  implied, 
before  or  after  forfeiture;  it  requires  no  new 
consideration  and  need  not  amount  to  an 
estoppel  [131]  to  be  effective.  Webster  v. 
State  Mut.  F.  Ins.  Co.  81  Vt.  75,  69  Atl.  319. 
The  facts  here  relied  upon  to  constitute  a 
waiver  were  subsequent  to  the  forfeiture, 
and  while  one  or  two  isolated  cases  can  be 
found  holding  that  the  waiver  must  occur 
within  the  period  of  limitation,  by  the  better 
reason  the  true  rule  is  that  if,  in  any  negotia- 
tions with  the  assured,  after  knowledge  of 
the  forfeiture,  the  company  recognizes  the 
continued  validity  of  the  policy,  does  acts 
based  thereon,  or  requires  the  insured  by 
virtue  thereof  to  incur  trouble  of  expense, 
the  forfeiture  is,  as  matter  of  law,  waived, 
and  cannot  thereafter  be  asserted  by  the  com- 
pany. And  so  are  the  authorities.  Titus  t. 
Glens  Falls  Ins.  Co.  81  N.  Y.  410;  Roby  v. 
American  Cent.  Ins.  Co.  120  N.  Y.  510,  24 
N.  E.  808;  Covenant  Mut.  L.  Assoc,  v.  Baugh- 
man,  73  111.  App.  544;  DeFarconnent  v.  West- 
ern Ins.  Co.  110  Fed.  405,  affirmed  122  Fed. 
448,  58  C.  G.  A.  612 ;  Coursin  t.  Pennsylvania 
Ins.  Co.  46  Pa.  St.  323;  New  England  Mut. 
L.  Ins.  Co.  V.  Springate,  129  Ky.  627,  112  S. 
W.  681,  113  S.  W^  824,  19  L.R.A.(N.S.)  227; 
Rundell  v.  Anchor  F.  Ins.  Co.  128  la.  575, 
105  X.  W.  112,  25  L.R.A.<N.S.)  20;  Oshkosh 
Gas-Light  Co.  v.  Gerraania  F.  Ins.  Co.  71 
Wis.  454,  37  N.  W.  819,  5  Am.  St.  Rep.  233; 
Browu  V.  State  Ins.  Co.  74  la.  428,  38  N.  W. 
135,  7  Am.  St.  Rep.  495;  Queen  Ins.  Co.  v. 
Young,  86  Ala.  424,  5  So.  116,  11  Am.  St. 
Rep.  51;  Bonnert  v,  Pennsylvania  Ins.  Co. 
129  Pa.  St.  668,  18  Atl.  652,  15  Am.  St.  Rep. 
739;  Murray  v.  Home  Ben.  L.  Assoc.  90  Cal. 
402,  27  Pac.  309,  25  Am.  St.  Rep.  138; 
Knickerbocker  L.  Ins.  Co.  v.  Norton,  96  U.  S. 
234,  24  U.  S.  (L,  ed.)  689;  Webster  v.  State 
Mut.  F.  Ins.  Co.  81  Vt.  75,  09  Atl.  319. 

This  record  presents  a  typical  case  of 
waiver  under  this  rule.  It  shows  in  unmis- 
takable terms  that  the  company,  with  full 
knowledge,  treated  the  policy  as  valid;  that 
it  acted  upon  it;  and  that  it  required  the 
plaintiff  to  go  to  trouble  and  expense  under 
it,  on  the  assurance  that  the  company  would 
thereupon  re-open  his  case. 

But  the  defendant  says  that  our  own  cases 
stand  in  the  way  of  this  result,  and  calls 
attention  to  Williams  v.  Vermont  Mut.  F. 
Ins.  Co.  20  Vt.  222;  Wilson  v.  -^Etna  Ins.  Co. 


27  Vt.  102;  Higgins  v.  Windsor  County  Mut 
F.  Ins.  Co.  54  Vt.  271,  and  Morrill  v.  New 
England  F.  Ins.  Co.  71  Vt.  281,  44  Atl.  358. 
Of  these,  only  the  first-named  requires  special 
consideration,  for  the  others  are  manifestly 
no  authority  for  the  defendant's  position 
The  Williams  case  was  decided  in  1848,  and 
it  was  held  that  the  cause  of  action  upon  the 
fire  policy  there  involved  having .  become 
barred  by  a  limitation  in  the  charter  of  the 
company  could  not  be  revived  by  an  acknowl- 
edgment or  new  promise.  It  is  apparent 
[132]  that  this  decision  is  predicated  upon 
a  theory  of  insurance  contracts  which  has 
long  been  abandoned.  But  it  is  not  necessary 
to  criticise  the  case,  for  it  is  dearly  dis- 
tinguishable from  the  case  in  hand.  The  limi- 
tation there  involved  was  in  the  charter  of 
the  company;  here  it  is  in  the  policy.  There 
the  forfeiture  was  statutory;  here  it  is  con- 
tractual. There  the  court  regarded  the  pro- 
vision as  a  limitation  of  the  liability;  here 
it  must  be  regarded  as  a  limitation  of  the 
remedy.  This  distinction  is  pointed  out  in 
the  case  and  it  was  said  that  it  was  unneces- 
sary to  consider  what  effect  the  conduct  of  the 
directors  would  have  had  io  the  ordinary 
case  of  debt, — thus  leaving  undf^cided  the 
very  question  here  involved. 

The  policy  contains  a  provision  which,  so 
far  as  need  be  recited,  is  as  follows:  '*In 
the  event  of  .  .  .  disability  .  .  .  due 
wholly  or  in  part  to,  or  resulting  directly  or 
indirectly  from  .  .  .  hernia  .  .  . 
cancer  or  any  chronic  disease  commencing 
or  appearing  after  thia  policy  bus  been  main- 
tained in  continuous  force  for  sixty  days 
preceding,  .  .  .  then  ...  the  liniit 
of  the  company's  liability  shall  be  one-third 
of  the  amount  that  would  otherwise  be  pay- 
able under  this  policy.'* 

As  we  have  seen,  the  plaintiff*8  injury  was 
received  on  the  second  day  after  the  jjolicy 
was  issued;  one  of  its  immediate  results  was 
a  hernia.  The  parties  disagree  as  to  th«* 
effect  of  the  foregoing  provision  on  the 
amount  recoverable.  Construing  the  lan- 
guage of  this  paragraph  againat  tiie  company, 
as  we  are  bound  to  do,  Brink  v.  Merchants', 
etc.  Ins.  Co.  49  Vt.  442,  Mosley  v.  Vermont 
Mut.  F.  Ins.  Co.  55  Vt.  142,  the  clause  regard- 
ing the  sixty  days  relates  to  and  modifies  the 
word  "hernia."  Indeed,  counsel  for  the  de- 
fendant 90  construes  it  in  his  brief;  and  he 
says  that  the  injury  to  the  plaintiff  oomea 
within  the  excepting  clause,  ^Vhich,"  he 
says,  "when  fairly  construed,  is  this:  For 
disability  on  account  of  hernia  occurring 
within  sixty  days  from  the  date  of  the  pc^icy, 
no  liability  on  the  company;  hence  no  right 
of  action."  And  if  the  hernia  occurs  after 
the  sixty  days,  one-third  indemnity. 

But  this  cannot  be  so.  The  clause  only 
mentions  hernias  which  occur  after  tke  dxty 
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daja;  those  that  occur  within  the  sixty  dsiys 
are  not  alhided  to  at  all ;  and  so  they  stand 
like  other  injuries.  The  result  is,  that  for 
hernia  which  resuHft  within  the  sixty  days, 
the  policy  provides  full  indemnity. 

[133]  The  judgment  must  be  rei'eFsed,  but 
it  wil)  not  be  aeaessory  to  r^nand  the  case,  as 
the  record  discloses  sufBeienrt  facts  to  enable 
us  to  render  the  proper  judgments  Ellis  v. 
Durkee,  7»  Vt.  841,  65  AU.  94. 

The  findings  show  thai  the  plaintiff  was 
totally  disabled  for  four  months  and  sey<ett 
days,  and  partially  disabled  lor  five  mooiths. 
His  total  disability  calls  for  $105.83,  and  his 
partial  disability  for  $e2.50,-«*or  $168.33  in 
all.  To  this  should  be  added  interest  from 
October  24,  1908,  the  date  on  which  the  com* 
pany  rejected  the-  claim. 

Judgment  reversed  and  judgmenit  rendered 
for  the  plaintiff  to  recover  $168.38  with  in- 
tereet  thereon  from  Qetober  24,  1008. 


KOTE.  .    . 

Waiver  of  PsoTision  in  Accident  Insnr* 
ance  Policy  ^timitins  Time  to  Brin^^ 
Snit  Tl&ereoiL. 

Generally,  449. 

Waiver  of  Final  Limitation  of  Time  td  Sue: 

In  General,  449. 

Effect  of  WaWer,  450. 

What  Does  .^ot  Amount  to  Waiver,  451. 
Waiver   of    Exemption   Period    before   Suit, 

452. 

Oisnerally, 

It  is  well  settled  that  a  provision  hi  an 
accident  instlrance  policy  Hniltiil^  the  timef 
within  which  the  insured  or  his  benfeficiarjr 
can  bring  suit  to  enforce  payment  of'  the 
policy  is  for  the  benefit  of  the  insurance 
company  and  therefore  can  be  waived  by  th«» 
company.  North  American  Ace. 'Ins;  Co.  v; 
Williamson,  118  111.  App.  670;  HanifeH-El- 
cock  Co.  V.  Frankfort  Marine  Ace.  etc.  lbs. 
Co.  1T7  ni.  App.  500;  Continental  Casualty 
Co.  V.  Hunt,  63  Ind.  App.  657,  101  N.  E. 
519;  Tnrnrt"  v.  Fidelity,  etc.  Co.  112  Mich. 
425,  70  N.  W.  898,  4  Detroit  Leg.  K  ^5,  67 
Am.  St.  Hep.  428,  38  L.R.A.  529;  Wbndra 
V.  National  L.  Ins.  Co.  126  Minn.  136,-  147 
N.  W.  961 ;  Association  v.  Beidelman,  1  Mona 
(Pa.)  481;  American  Ace.  Ins.  Co.  v.  Nor- 
ment,  91  Tenn.  1,  18  S.  W.  396.  See  also 
the  reported  case.  And  see  generally  the 
cases  cited  throughout  this  note.  In  Turneif 
V.  Fidelity,  etc.  Co.  supra,  the  -court  said: 
"^Such  clauses  in  policies  of  instn'ance,  While 
held  valid  as  contracts,  may  be  "waived  by 
the  company.  The  law  does  not  favor  clausefli 
of  limitation  in  policies  of  insurance,'  and 
they  are  strictly  construed,  and  it  does  not 
Ann.  Cas.  1916C. — 29. 


require  the  positive  act  of  the  edmpitty  in-> 
ducing  postponement;  but,,  where  the  evidence 
is  conflicting,  the  question  of  waiver  is  one 
for  the  jury." 

The  waived  may  be  by  agreement,  support- 
ed by  a  suffiei^it  consideration;  or  it  may 
bb  independent  of  any  tigr^meni.  Thus,  in 
Qreem  v.  Fidelity,  etc.  Co.  141  App.  Di^.  493, 
126  N:  Y.  S.  655,  Wherein  it  Appeared  that 
the  defendant  had  contracted  to  inbure  the 
plaintiff  against  loss '  on  account  of  accident 
to  certain  third  persons,  both  dSBses  of 
waiver  wers  discussed  as  foHorws:  ''The 
promise,     .  necessarily   involved   an 

agreement  to  wadve  the  limitation  clause, 
and  it  was  supported  by  sufficient  ^oniid- 
emtion  because  it  was  madfe  to  xditain  the 
co-operation  of  these  pialntiffs  in  :th»  de- 
fense which  Qounsel  dtinired'  to  make  and  ia 
induce  them  nbt  to  employ  other  counsel  who 
might  have  insiated  iip<m  a  diffeMnt -defense. 
However,,  we  do  not  need  to  rest  the  decision 
6n  the  ground  of'  an  agreement  to  wnt:ife  the 
limitation  clause,  supported  by  a  suffiesent 
considieratidn,  be<^ause  a  case  of  itohnical 
waiver,  as  well  as  -estoppel,  is  established, 
not  by  reason  of  tlie  promise  alone^  because 
no  forfeiture  had  then  oecnrred,  but  by  reabon 
of  the  promise  togpether  with  the  subsequent 
conduct.  .  .  •  While  the  delendani  ^had 
the  right  under  the  policy  to  insist  upon  noiv. 
intcflrferenoe  by  tine  plaintiffs  «nd  was  obliged 
to  defend  in  their. behalf  >  it  eould  not  •exercise 
that  sight  or  dischaiige  that  'duty  so  as  to 
l^rolong  the'  litigation  iintil  the  plaintiffs' 
rights  were  forfeited.  By  giving  the  plain- 
t£ffs  notice  of  the  suits  and  by  then  i  pro- 
curing* them  not  to  interfere  the  defendant 
aUsumed  th«l -defence  on  their  h^tmXi  pursuant 
to-  the  provisions  i^  the  poliey  and  the  promise 
to  protect  them,  whidh  was  but  arelnewal  of 
its  dbligntions  under  the  policy,  and  it  could 
not  continue  in  that  relation  a  moment  be-* 
yoad  the '  three*year  period  without  recognizo 
ing  its  continued  obligatioD  under  the  policy. 
When  it  ceased  to  represent  the  plaintiffs  it 
wlM  bound  to  turn  the  defense  :&iiter  to  them, 
and  its  failure  to  do  that  amounted  to  a 
technical  waiver  of  the  limitation  clause." 


Waiver  of  Final  TJmitaUon  of  Time  to 

*    Sue. 


.   In  QnifEnAL.   . 

It  is  generally  held  that  Where  the'  in«ur- 
ance  company  causes  the  insuired,  or  the 
betieficiary,  to  delay  suit  beyond  the*  time 
fimfted  in  the  contract' the  c<Mnpatiy  thereby 
waives  the'  limitation.  MettiopolHah  Ace. 
Assoc.  V.  Froiland,  161  111.  30,  43  N.  B.  766, 
52  Am.  St.  Rep.  359 ;  Continental'  Cisualty 
Co.  v:  Hunt,  53  Ind.  App.  66T,  IW  N.  E. 
619;    Creem   v.   Fidelity,   etc.  Co.   141   Appi 
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Div.  4%9^  126  N.  If.  S.  566.  A  waiver  fre- 
quently results  from  a  delay  beyond  the 
period  of  limitation  caused  by  the  company's 
holding  out  to  the  insured  a  hope  of  an  ad- 
justment. Lynchburg  Cotton  Mill  Co.  v. 
Travelers'  Ins.  Co.  149  Fed.  964,  79  C.  C.  A. 
464,  9  L.R.A.(N.a)  654,  reverting  140  Fed. 
718;  North  American  Ace.  Ins.  Co.  v.  Wil- 
liamson, 118  111.  App.  670;  Clark  v.  Pacifio 
Mut.  L.  Ins.  Co.  185  111.  App.  580;  Turner  v. 
Fidelity,  etc.  Co.  112  Mich.  426,  70  N.  W.. 
898,  4  Detroit  Leg,  N.  85,  67  Am.  St.  Rep. 
428,  38  L.R.A.  529;  Dolsen  v.  Phonix  Pre- 
ferred Ace.  Ins.  Co.  161  Mich,  228,  115  N.. 
W.  50,  14  Detroit  Leg.  N.  894;  Mastenbrook 
v.  U.  8.  Accident  Assoc.  164  Mich.  16,  117 
N.  W.  643,  16  Detroit  Leg.  N.  697;  Harold 
v.  People^s  Mut.  Ace.  Ins.  Co.  2  Pa.  Dist. 
603,  12  Pa.  Co.  Ct.  464.  See  also  Norwood 
V.  Preferred  Ace.  InsL  Co.  56  Miso.  629,  107 
N.  Y.  8.  104.  Thus  in  Dolsen  v.  Phcenix 
Preferred  Ace.  Ins.  Co.  supra,  the  court  said: 
'^On  November  6,  1906,  defendant's  general 
counsel  wrote  the  following  letter:  'Yours  of. 
Oct.  80th  duly  received.  In  reply  will  say 
that  flies  and  your  letter  were  handed  to  me 
some  time  in  September,  and  by  me  referred 
back  to  the  secretary  of  the  Insurance  Co.- 
for  further  investigation  as  to  some  of  the 
facts  and  has  net  been  returned  to  me.  I 
will  get  the  files  at  my  earliest  oonvenience, 
and  tiiereupon^.  give  the  matter  my  prompt 
attention.  Owin;^  to  my  absence  from  'the 
city,  your  letter  of  the  30th  was  not  re- 
ceived by  me  or  called  to  my  attention  until 
this  afternoon,  and*" unfortunately  I  will  leave 
the  city  today,  and  will  therefore  be  unable 
to  give' the  Dolsen  matter  any  attention  until 
the  latter  pSLTt  of  the  week.  Asking  you  to 
patiently  beair  with  me^I  beg  to  remain,'  etc.* 
[The]  "letter  of  November  5th  au- 
thoriKeS  the  delay  of  plalntiffV  eounsel,  in 
the  absenee  of  further  coknnranictttion,  and 
waived  the  contract  limitation  as  to  the 
time  of  bringing  suit.'' 

In-  Continental  Casualty  Co.  ▼.  Hunt,  63 
Ind.  App.  667,  101  N.  £.  619,  it  was  held 
that  a  request  not  to  bring  suit  waived  the 
limitattm.  In  Metropolitan  Aoe.  Assoc,  v: 
Froiland,  161  111.  30,  43  N.  E.  766,  52  Am. 
St.  Rep.  Z59,  it  appeared  that  the  by-laws  yf 
the  insurance  association  were  expressly  made 
a  part  of  the  contract  of  insurance.  Soon 
after  the  death  of  the  insured,  the  beneficiary 
of  the  policy  went  to  the  office  of  the  associa- 
tion and  asked  for  a  copy  of  the  by-laws. 
This  request  was  rffused,.  The  beneficiary 
then  inquired  how  much  time  she  had  within 
which  to  bring  suit  and  was.  informed  that 
she  had  three  months.  She  brought  suit  with- 
in three  mpnths  but;  after  the  expiration  of 
the  period  limited  in  the  by-law.  The  court 
held  thikt  the  association  had  waived*  the  by^* 
law* 


It  has  been  said  that  slight  evidence  is  suf- 
flcient  to  establish  a  waiver  of  the  contractual 
limitation.  North  American  Ace.  Ins.  Co.  v. 
Williamson,  118  III.  App.  670.  See  also 
Creem  v.  Fidelity,  etc.  Co.  141  App.  Div.  493, 
126  N.  Y.  S.  665. 

The  holding  of  the  reported  ease  to  the 
effeet  that  the  acts  of  the  company  constitut- 
ing a  waiver  may  ocour  after  the  expiration 
of  the  period  of  limitation  finds  support  in 
tiie  following  cases.  Norwood  v.  Preferred 
Aoo.  Ins.  Co.  56  Misc.  629,  107  N.  Y.  S.  104; 
Harold  v.  People's  Mut  Aoc^  Ins.  Co.  2  Ps. 
Dist.  603,  12  Pa.  Co.  Ct  464.  In  Norwood 
v.  Preferred  Aoc.  Ihm,  Co.  supra,  the  court 
said:  *'The  defendant  could  have  insisted 
that,  as  no  suit  had  been  brought  prior  to 
August  20,  1902,  the  insured  had  forfeited 
or  lost  all  right  of  reoovery  by  reason  of 
the  short  Statute  of  Limitations  fixed  by  the 
policy.  But,  instead  of  that,  it  continued  to 
treat  the  policy  as  valid  and  induced  the 
plaintiffs  attorney  not  to  sue  until  further 
investigation  could  be  made;  and,  after  such 
further  investigation,  the  letter  of  October  7, 
1902,  was  sent,  frcrm  %hich  it  appears  thtt 
the  defendant  Had  c<5ncluded  to  xene?^  an 
offer  to  settle,  fixing  a  limit  of  time  within 
which  the  offer  must  be  accepted,  and  if  not 
accepted  the  insured  would  then  be  at 
liberty  to  take  such  course  as  he  deemed  for 
his  best  interest;  Implying  that^  if  he  re- 
jected, the  offer,  he  could  then  sues.  In  Titus 
V.  GUen  Falls  Ins.  Co,  81  N.  y.  410,  419, 
Judge  Earl  said :  *It  may  be  asserted  broadly 
that  if,  in  any  negotiations  or  transactions 
with  the  insured,  after  knpvledge  of  the  for- 
feiture, it  recognizes  the  continued  validity 
of  the  policy,  qr  fio^^  acts  based- thereon,  or 
requires .  the  insured  by  virtue  thereof  to 
do  s<mie  act  or  incur  some  trouble  or  ex- 
pense^ the  forfeiture  is  as  matter  .  of  law 
waived;  and  it  is  now  settled  in  this  court, 
after  eqme  difference  of  opinion,  that  such 
a  waiver  need  not  be  based  on  any  new  agree- 
ment or  an  estoppel.' " 

It  seems  that  a  waiver  results  from  a  fail- 
ure to.  plead  the  contractual  limitation,  for 
such  a  limitation  when  not  pleaded  has  been 
held  to  be  unavailable.  Keeffe  v.  National 
Ace.  Soc  4  App.  Div.  392,  38  N.  Y.  S.  854. 
See  also  Harold  v.  People's  Mut.  Ace  Ina 
Co.  2  Pa.  Dist  503,  12  Pa.  Co..  Ct.  454. 

Where  the  final  limitation  of  the  time 
within  which  suit  can  be  brought  is  waived, 
the  effect  is  to  nullify,  |ind  not  merely  to 
postpone,  the  contractual  limitation;  and 
the  claim  remains  subject  only  to  the  general 
stati^tory  lijoiitation.  t^nchbpirg  Cotton  Mill 
Qo..  v.  Travelers'  Ins.  Co.  UV  Fed.  954,  79 
C.  C.  A,  464,  9  L.R.A.(N.S.)    664,  rerer8in$ 
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140  Fe<l.  718,  'wherein  the  court  said:  "The 
reftflon  for  this  is  apparent,  and  this  case 
is  a  strikiiig  illustration  of  what  would  be 
the  ill  effect  of  a  contrary  doctrine.  No  one 
would  ewer  know  when,  as  to  such  contracts 
the  statute  of  limitations  began  or  ceased  to 
run.  It  would  not  be  determinable  from  aa 
examination  of  the  contract,  nor  from-  the 
state  statute,  but  Would  depend  upon  an  un- 
certain and  indefinite  state  of  facta,  as  to 
which  persons  might  thtnk  differently,  and 
bring  about  a  chaotic  condition,  which  would 
be  exceedingly  undesimbie.  Th^  requirement 
to  sue  within  *  thirty  days  is  '  a  string^t 
clause  at'  best  in  oontrayention  of  the  gieneral 
law  on  the  subject,  and  only  enforcible  b«- 
esuse  of  the  special  agreement  of'  the  parties ; 
and  it  is  one  that  ciannot  and  should  not 
be  revived  by  implication,  if  once  tost;  and, 
besides,  the  eqtrities  of  the  case  would  be 
unfavorable  to  the  adoption  of  0uch  a  policy. 
The  insurer  knowing  his  rights  under  the  gen- 
eral law  could  afford  to  waive  the  clause  in 
question,  in  order  to  effect  an  adjustment, 
and  the  assured  likewisift  to  make  or  enter- 
tain such  a  proposition,  realizing  that  by  so 
doing  he  would  forfeit  nothing,  and  upon 
failure  proceed  by  suit  within  the  statutory 
period  to  enforce  his  claim:  The  contf ary  view 
would  result  in  making  practically  Impossibfe 
any  effort  at  compromise  between  the  paifties, 
certainly  so  far  as  the  assured  is  concerned. 
If  it  be  suggested  that  the  benefit  of  the 
clause,  so  far  as  securing  speedy  adjustment, 
would  be  lost,  the  answer  is  that  at  least  a 
specific  contrf^ct  for  revivor,  of  the  special 
limitation  contemplated  after  the  failure  of 
the  settlement  should  be  had,  if  it  is  proposed 
to  avoid  the  statutory  limitation." 

In  Creem  v.  Fidelity,  etc.  Co.  141  App.  Div. 
493,  126  N.  Y.  S.  555,  the  court  said :  "Waiv- 
er, once  established,  cannot  be'  recalled.^ 

What  Does  K6^  AMotih  tti  WxrvEB. 

It  is  generally  held  that  acts  of  the  insur- 
ance company  in  the  ttrtfiniry^cotfTie  of'TiiW- 
ness  and  in  good  faith  toward  the  insured, 
showing  no.  intention  to  waive  the  limita- 
tion, do  not  amount  to  a  waivfBr,  Harvey  v. 
Fidelity,  etc.  Co.  200  Fed.  926,  1X9  C.  C.  A. 
221  (insurer  denied  sufficiency,  of  proofs  of 
death ) ;  Fitzpatrick  v.  North  American  Ace. 
Ins.  Co.  lis  Gai.  App.  264,  123  Pao.  200  (in- 
surer exacted  strict  compliance  with  reqnlre- 
raents  as  to  -proof  of  death,  proof  being  made 
before  expirations  of  time  limited) ;  Metro- 
politan Ace.  Assoc.  V.  Clifton,  63  111.  App. 
152  (after  expiration  of  period  of  limitation, 
company  wrote  letter  and  telegram  requesting 
interview,  without  promising  to  recogvriae 
claim);  Hansel  l-£Icock  Co.  v.  Frankfort 
Marine  Ace.  ete.  Inr.  Co.  177  IH;  App,  500 
(agent  of  company  listened  to   pfopositioki 


for  settlement  and  promlaed  to  communicate 
with  company  and  advise  insured  to  reply) ; 
Paul  V.  Fidelity,  etc.  Co.  ;i86.MaA8.  413,  71 
N.  £.  801,  104.  Am.  St.  Bep.  594  (insurer 
failed  to  call  attention  to  limitation  while 
other  parties  conducted  suit  to  restrain  col- 
lection by  beneficiary;  and  after  expiration 
of  limitation,  insurer  refused  to  pay,  coupl- 
ing its  refusal  with  objection  that  party  de- 
manding was  not  proper  party  to  compel  pay- 
ment) ;  Laiw  V.  New  England  Mut.  Ace.  Assoc. 
94  Mich:  266,  fr3  N.  W.  1104  (insurer  nego- 
tiated for  settlement,^  denying  liability  five 
months  before  end  of  time  limited);  Harris 
V.  Phcpnix  Ace.  etc.  Ben.  Assoc.  14f  Mich. 
2S5,  112  N.  W.  935  (insurer  negotiated  for  * 
settlement) ;  Maynard  v.  U.  S.  Hdilth,  etc. 
Ins.  Co.'  76  N:  If.  275,  81  Atl.  1077  (com- 
pany irdmitted  pai^ial  liability  and  negotiat- 
ed for  adjustment) ;  White  v.  Maryland  Cits-, 
ualty  €o.  189  App.  Div.  179,  123  N.  Y.  S. 
840  (company  that  had  insured  firm  against 
loss  by  fliccident  to  certain  third  persons 
denied  liability  and  refused  to  defend  action 
"brought  against  insured). 

In  Harvey  v.  Fidelity,  etc.  Co.  200  Fed. 
925,  119  CO.  A.  221,  it  appeared  that  the 
insurer  on  the  receipt  ■  of  proofs  of  death 
ansvr^red  as  follows  r  'The  statements  are 
all  to  the  effect  that  Mr.  Harvey  must  have 
been*  drowned,  because  he  disappeared  from 
the  boatj  and  there  was  no  way  6f  saving 
him'.  That,  however,  is  not  sufKeient  proof 
that  the  deftth  of  Mr.  Harvey  was'  from 
caused  covered  by  the  accident  policy;  that 
is'  lo  say,  the  beneficiary  must  prove  that 
deat9i  resulted  directly  and  independently  of 
all  other  causes  ft'om  bodily  injuries  sus- 
talfn^  thi^ough  external,  violeht  and  acci- 
dental meand  (suicide,  sane  or  Insane,  n'dt 
ihcMded) .  The  fact  that  he  disappeared  from 
the  ship  is  not  sufficient  ground  upon  which 
to'  Mae  a  claim  under  the'  aecident  policy." 
In  rej^rd  to  this  letter  the  conrt  said: 
♦^Plaintiff  contends  that  defendant's  lettA- 
.  above  quoted,  constituted  a  waiver  of 
its  right  to  rely  upon-  the  limltiation  provi- 
sions of  the  policy.  The  letter  itself  is  a 
refutation  of  this  contiention.  fti  It  tire 
defetidant  impliedly  admitted  the  death  of 
Mr:  Ha-rve^^,  and  denied  liability  iolely  upon 
ike  ^ound  that  the  piiocifs  did  not  show  that 
his  death  was  caused  by  liccident  within  the 
terms  of  the  policy.  There  was  no  request 
for  d«ltty,  or  for  further  proofs  of  death;-  and 
no  intimation  that  the  defendant  intended 
to  waive  any  of  its  rights  under  its  con- 
tra<*t.'" 

A  waiter  of  th*  provision  as  to  the  liWie 
for  filing  proof  of  disability  does  not  effect 
a  wtiivf^t  of  the  provision  limiting  the  tinie 
for  mit.  Mayiiard  t.  V.  S.  HealtH,  etc.  Ins. 
Co.  76  N.  H.  feTfJ,  81  Atl.  1077.  Compare 
Ooley.  Preferred- Acci  Ins.  Co.  40  Misc.  26^, 
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81  N.  Y.  S.  901,  affirmed  92  App.  DIt.  612, 
86  N.  Y.  S.  1132}  Travelers'  Ins.  Co.  v. 
Harvey,  82  Va.  949,  5  S.  E.  553  {wherein  it 
appeared  that  filing  of  proof  was  waived  al- 
together). 

Waiver  of  Exemption  I^riod  hefore  Suit. 

The  authoritiefl  are  agreed  that  a  denial 
by  the  inaurer  of  all  liahility  on  a  policy 
waives  a  provision  in  the  policy  ibcing  ^ 
period  after  the  accident  within  which  suit 
cannot  be  brought.  Depue  v.  Travelers'  Ins. 
Co.  166  Fed,  183;  U.  S.  CaBualty  Co.  v. 
HanB0B»  20  Colo.  App.  393,  79  Pae.  176; 
American  Home  Circle  v.  Eggers,  137  111. 
App.  595;  Binder  v.  National  Masonic  Ace. 
Assoc.  127  la.  25,  10?  N.  W.  190;  Conti- 
nental Casualty  Co.  v.  Maibia,  150  Ky.  477, 
150  S.  W.  507 ;  Dulaney  v.  Fidelity,  etc.  Co. 
106  Md.  17,  66  Atl.  614;  Phillips  v.  U.  S. 
Benevolent  Soo.  120  Mich.  1^2,  79  N.  W.  1, 
6  Detroit  heg.  N.  91,  affirmsd  on  rehearing 
125  Mich.  186,  84  N.  W.  57,  7  DetroH  Leg.  N. 
466;  Zeitler  v.  National  Casualty  Co.  124 
Minn,  478,  145  N.  W.  396;  Wondra  v.  Nation- 
al L.  Ins.  Co.  126  Minn.  136,  147  N.  W.  961 ; 
Modern  Brotherhood  of  America  v.  Cum- 
mings,  68  Neb.  256,  94  N.  W.  144;.  Darling 
v.  Protective  Assur.  6oc.  71  Misc..  113,  127 
N.  Y.  8.  486;  Travelers*  Ibm.  Co.  v.  Harvey, 

82  Va.  949,  5  S.  E.  553;  French  v.  Fidelity, 
etc.  Co.  135  Wis-  259,  U5  N.  W.  869,  17 
L.R.A.(N.  S.)  1011.  Compare  Texaa  Short 
Line  K.  Co.  v.  Waymire  (Tex.)  89  S.  W.  452, 
wherein  it  appeared  that  by  the.  contract  the 
insurer  could  not  become  liable  until  the  in- 
sured had  sustained  loss  by  reason  of.  satis- 
fying a  judgment  in  fav^r  of  the  injured 
third  .party.  Thus  in  French  v.  Fidelity, 
etc.  Co.  supr*)  ^^^  court  said:.  "Stipulations 
in  policiea  of  insurance  that  th^e  loss  should 
be  paid  within  a  specified  time  after  proofs 
of  loss  are  furnished  ^nd  postponing  action 
in  the  meantime  are  for  the  purpoae  of  enabl- 
ing the,  ifiaurer  before  paying  the  loss  to 
make  a  full  investigation  with  a  view  of 
determining  his  liability,  and  its  extent  and 
to  di^l^^ge  the  obligation,  if  any,  without 
the  co«ts  of  suit.  If  the  insurer  repudiates 
an^  obligation  under  the.  policy  there  can  be 
no  reason  for  further  delay,  and  it  oanjpiot 
be  prejudiced  by  afU  immediate  action.  Henoe 
it  is  .held  both  on  reason  and  authority  that 
a  depial  of  any  liability  on  a  polifsy  is. a 
waiver  of  the  right  of  the  company  to  have 
the  stipujiated  time  before  auit  is  begun,  and 
that  the  action  may  be  commenced  at  once." 
In  regard  to  a  waiver  by  a  denial  of  liability, 
the  court  in  XIansell-Elcoqk  Co.  v.  Frankfort 
Marine  Ace.  etc.  Ins.  Co,  177  lU,  App.  500, 
aaid:  "From  all  the  autboritiei  we  deduce 
the  rule  that  where,  and  oi»ly  where,  a  limi- 
tation by  contract  i^  an  i'xisting  And  iivaila- 


hle  defense,  at  the  time  the  Of>mpany  ^iMues 
liability  on  other  grounda  and  ignores  such 
limitation,  it  ia  waived  and  cannot  after- 
wards be  relied  upon  as  a  defense." 

Consonant  with  the.  foregoing  line  of  de- 
cisions, it  haa  been  held  that  a  refusal  on 
the  part  of  the  insurer  to  treat  with  the 
insured  as  to  liability  except  on  prejudicial 
and  illegal  conditions  aimounts  to  a  waiver 
of  the  period  of  exemption  provided  for  in 
the  contract.  American  Ace.  Ins.  Co.  v.  Xor- 
ment,  91  Tenou  1,  18  6.  W.  395. 

Likewise  it  has  been  held  that  waiver  re- 
sults from  a  idemand  for  stronger  proof  tlian 
the  insured  is  required  to  furaish  in  order  to 
render  the  company  UaUe,  Preferred  Ace. 
Ins.  Co.  V.  Fieldiag,  35  Colo.  19,  9  Ann.  Caa. 
916,  83  Pae.  1013»  wherein  the  court  said: 
"The  stipulation  in  the  policy  that  the  com- 
pany ahould  have  a  certain  period  within 
which  to  pay .  the  claim  after  the  proof  of 
death  was  receive  was  for  its  benefit. 
.  -  .  Wh^n,  however,  ...  it  refuses 
the  prelimlinary  proofs  tendered,  and  demands 
proofs  which  the.  plaintiff  was  not  required 
to  furnish,  it  waived  the  right  to  insist  on 
the  expiration  of  the  period  provided  in 
the  policy  after  preliyiiBary  proofs  of  death 
were  fumishjed  before  aai  action  can  be  main- 
tained on  the  policy  by  those  who  have  the 
legal  right  to  ^iforce  it." 
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lajuac^oii.  —  CHaaiv^nl  Aet  —  PriTate 
Nuisance. 

Tlie    keeping    of    a    bawdyhouse    being   a 
crime,  and  being  a  private  rather  than  a  pub- 
lic nui8i[(nce  it  cannot  be  enjoined  in  a  suit 
by  the  state. 
'  [See  note  at  end  of  this  case.] 

Original  habeas  corpus  proceeding.  May 
lAymaster,  petitioner,  and  B.  F.  Goodin,  sher- 
iff^  defendant.  The  facts  are  statad  in  the 
opinion.    PinmoNJES  disckaboa^ 

frmn  d  Peptra  for  petitioiMr. 
Jamea  H,  Lap  and  A.  M.  Bough  for  respon- 
deat. 

[616]  Woodson,  J.— This  is  an  original 
,procee4i>tg— rAobeo#     oorj^M — AM     ia    this 
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court  by  the  petitioner,  asking  to  be  dis- 
charged from  a  sentence  of  ten  days  imprisjon- 
ment  in  the  county  jail,  impoeed  by  the  cir- 
cuit court  of  Cole  county,  for  the  violation 
of  a  temporary  injunction  issued  by  it  against 

Ler  on  the day  of ,  1913,  "for  setting 

up  and  keeping  a  common  bawdyhouse"  in 
Jefferson  City,  Missouri. 

The    facts    are    substantially    as'  follows: 

On  July  19,  1913,  the  prosecuting  attorney 
of  Cole  county  filed  in  the  office  of  the  clerk 
of  the  circuit  court  thereof,  an  information 
charging  the  petitioner  "with  setting  up  and 
keeping  a  common  bawdyhouse." 

This  information  was  filed  in  vacation  lof 
the  court,  and  the  cause  was  tried  at  the 
July  term,  1913,  of  the  court,  which  resulted 
in  a  mistrial.  At  the  November  term  there- 
of she  was  again  tried  and  acquitted  by  a 
jury. 

During  the  interim  of  the  mistrial  and  the 
acquittal  the  prosecuting  attoi^ey  filed  in 
baid  court  a  petition  asking  that  the  petition- 
er herein  be  enjoined  from  conducting  a  com- 
mon bawdyhouse  in  said  city. 

Without  notice  to  petitioner  th#  circuit 
court  granted  a  temporary  injunction,  as 
prayed,  without  bond,  and  Set  the  case  doWn 
for  trial  at  the  November  term,  some  four 
months  subsequent,  but  she  had  iik  the  mean- 
time been  notified  of  the  issuance  of  the  tem- 
porary orderi 

At  that  term  of  court  the  petitioner  filed 
a  demurrer  to  the  petition  ksking  for  the 
iD junction,  which  was  by  the  court  overruled 
at  the  March  term,  1914.  ... 

Tliereupon  the  petitioner  filed  answer:  but 
subsequently  filed  a  motion  for  a  change  of 
venue  of  the  cause  from  Cole  countyi  oii 
account  of  ti^e  prejudice  [617]  of  the  judge 
thereof.  This  motion  was  overruled,  as  I 
gather  it,  because  of  some  informality  in  the 
application. 

Thereupon^  a  second  motion  in  proper^  form 
for  a  change  of  venue  was  filed,  which  was 
also  overruled.     ... 

In  the  meantime  the  pr9scc\it^ig  attorney 
had  duly  filed  iu  court  441  application  request- 
ing that  the  petitioner  herein  be  cited  for 
contempt  of,  court,  lor  thQ  alleged  violation 
of  the  .  temporary  injunction  p^evio^flly  is- 
«ued  in  the  injunction  case.  .       . 

On  Mairclft  21,  19il4f  the  court  .took  yp  ^^ 
citaticm  for. contempt  and  aiter  huearing  much 
evidence  pro  an4  con  r£gfirding  the  said  vio- 
lation of  the  ten^poprajy  inji^(;tip]^  took  thje 
case  uDfbex  advieemsnt  until  ,the  3X)i^,  and 
then  found  her,  guilty,  and  sentenced  h^r  .to 
imprisonment  in  the  county  jail  for  ten  days, 
and  ordered  the  issuance  of  a  committment, 
etc.,  which  thci  sheriff  proceeded  to  execute, 
when  the  petition  for  the  writ  in  this  case"  was 
applied    for    and    issued,    under    which    the 
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marshal  "6f    this' court    released    her    from 
custody  on  bond,  etc. 

I.  Coumsel  for  Tespondent  raise  a  question 
as  to  whiether  or  not  the  bill  of  exceptions 
was  pr<yper]y  and  timdy  filed. 

Without  going  into  that  quest  km  1  will 
state  thdit'  in  my  individual  opinion  it  wajs 
neither  properly  nor  timely  filed  to  preserve 
the  questions  attempted  to  be  here  presented 
thereby. 

II.  But  the  record  proper  is  correctly  ber 
fore  this  court;  and  it  appeara  from  the  peti* 
tion  filed  that  the  petitioner  was  charged  in 
the  petition  lor  the  injunction  with  'Sietting 
up  and  keeping  a  eommen  bawdyhouse  in 
Jefferson  City,  Missouri,"  and  the  judgment 
of  the  court  finding  her  guilty. of  contempt^ 
etc. 

[616]  This  charge,  finding  and  judgment 
simply  convicts  the  petitioner  of  the  ordinary 
crime  of  setting  wp  and  keeping  a  bawdy lionse. 
[8Ute  V.  Canty,  207  Mo.  480,  la  Ann.  Gas. 
787,  IQb  %.  W.  1078,  123  Am.  St.  Rep  393, 
15  L.R.A.(N.8.)  747  and  cases  cited.] 

Counsel  for  respondent  rely  not  only  upon 
the  case  jnst  cited,  but  also  upon  the  caae 
of  State  T.  Lamb,  23?'  Mo.  437,  141  S.  W. 
685,  as  authorities  mipporting  their  position 
in  thts  case.    They  are  not  in  point. 

By  an  etami«iation  of  both  of  those  cases 
it  will  be  seen  that  it  was  alleged  and  provea 
according  to  the  majority  opinion  of  the 
e<nlrt,  that  not  only  a  crime  was  being  cem- 
intttedf,  as  here,  but  alrfo  that  the  hnsanem 
tHimplained  of  wwi  so'  vile,  open,  notorioui 
Slid  .viciciuBj  that  bad  and  dangemus  men,  m 
}«rg^  numbers,'  were  attracted  thereto;  even 
^friminaU  were  eonstanily  congregated  there, 
to  the  great  detrimenjb  of  tbe^peaoe  and  eafer 
ty  of  the  community.  In 'other  words,  theee 
cases  hold  that- a  public  kiviaance,  eTen  though 
tt  crime,  may  be  enjoined  by  a  coait  oi  equity, 
thougli  having  nO'crimitial  jnrisdiotion,  act 
Ijeettuse  el  the  crimen  but  because  of  ite  in- 
herent and  constitutional  authority  to  abate 
such  uuisahc<^s. 

'  7h«re  is  no'  doiAit  but  what  a  court  of 
equity  has  this  power,  and  it  should  be  ezer- 
ciMd  freely  whenever  the  exigency  of  the  case 
demands,  yet'  it  should  not  invade  the  prov- 
ince of  the  -criminal  courts  of  the  country, 
which  must  try  criminals  with  the  assist- 
ance of  a  jury,  according  to  the  Constitution 
and  laws  of  this  State,  and  country  generally. 

The  differentiation  of^his  case  from  those 
ifl,  liiiat  while 'ill  I  crimes  are  nuisances,  yet 
they  are  not  hece^dse^rily  public  nuisances.  A 
court  df  eqult;^  ma^  Abate  the  latter,  but  the 
courts  6f  law  can  properly  punish  the  former. 
SOttC  of  the  States  have  enacted  statutes  con- 
ferring jurisdiction  upoii  courtis  of  equity  in 
both  elaaeeS  of  cases,-  but  this  is'  not  one 
of  them.  It  etil!  preserves  ttie  right  of  owe 
charged  with  this  class  [619]  of  crime,  aB>  iu 
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most  all  otherB,  to  be  tried  by  a  jury  of  hia 
peers. 

Great  pains  were  taken  in  the  caae  of  State 
V.  Canty,  supra,  to  point  out  and  distinguish 
the  difference  between  these  two  clashes  of 
cases,  and  after  further  cousideration  I  am 
unable  to  make  that  demarcation  any  plainer 
by  anything  I  might  here  add. 

No  lawyer  or  judge  differs  as  to  the  law 
governing  these  two  classes  of  cases,  but  the 
trouble  the  courts  have  had,  and  I  presume 
always  will  have,  jia  to  determine  from  the 
facta  of  eaoh  particular  case  to  which  class 
it  belongs.  The  line  of  demarcation  between 
the  two  is  often  so  narrow  that  it  becomes 
exceedingly  difficult  to  follow  it  in  many 
complicated  and  intricate  cases;  but  fortu- 
nately for  the  court,  this  is  not  of  that  char- 
acter. The  petitioner  was  charged  and  found 
guilty  of  sertting  up  and  keeping  a  common 
bawdyhouse,  which  according  to  all  of  the 
authorities,  in  the  absence  of  statute,  is  an 
ordinary  crime,  but  not  a  public  nuisance  in 
any  sense  of  the  term. 

A  court  of  equity  having  no  jurisdiction 
over  the  subject-matter  of  this  cause,  it 
necessarily  follows,  under  the  laws  of  this 
Stated  that  tlie  circuit  court  of  Cole  county 
had  no  authority  to  try  and  imprison  the 
petitioner  for  the  crime  stated  in  the  petition 
for  the  injunction.  [State  v.  Williams,  2'21 
Mo.  227,   120   S.   W.   740.] 

If  we  are  correct  in  this  view  of  the  law 
of  the  -case;  then  the  circuit  eourt  of  Cole 
county  sitting  in  equity,  had  no  jurisdiction 
to  enjoin  the  petitioner  from  cammitting  the 
crime  of  keeping  a  common  bawdyhouae. 
That  crime,'  if  the  petitioner  is  guilty  of 
it,  can  be  promptly  an(}.  adequately  punished 
under  the  criminal  laws  of  the  State,  which 
were  enacted  ^xpresaly  for  that  purpose,  and 
there  is,  therefore,  no  necessity  to  resort  to 
the  extraordinary  powers  of  a  court  of  equity 
to  suppress  -  such  a .  well-'known  and  ooounon 
crime. 

[620]  So  believing,  I  am  of  the  opinion 
that  the  petitioner  should  be  discharged ;  and 
it  is  so  ordered. 

Walker  and  Faria,  J  J.,  concur  j  Graves  and 
Brown,  J  J.,  concur  in  separate  opinions; 
Lamm,  C.  J.,  and  Bond,  J.,  dissent. 

BitowN,  J^*— I  concur  in  the  conclusions 
reached  by  my  learned  brother  Woodson,  for 
tlie  reason  that  in  its  suit,  against,  the  peti- 
tioner the  State  is  seeking  to  aubatitute  the 
equity  practice  for  the  criminal  law-ra  thing 
which  the  Constitution  does  not  permit.  A 
party  whose  property  is  being  injured  or 
destroyed  by  the  criminal  acts  of  another 
may  enjoin  such  criminal  acts;  notwithstand- 
ing to  do  so-  amounts  to  enjoining  the  com- 
mission of  a  crime,  [State  v.  Schweickardt, 
100  Mo.  496,  19  8.  W.  47;  State  v.  Feitz,  174 


Mo.  App.  456,  160  S.  W.  685.]  Nevertbelesa 
it  is  not  the  theory  of  our  organic  law  that 
the  liberty  of  even  the  humblest  citizen  may 
be  taken  away  without  a  compliance  with 
section  12,  article  2,  Constitution  of  Mis- 
souri, which  ordains  that  all  prosecutions 
for-  felonies  and  misdemeanors  shall  be  by 
indictment  or  information;  in  which  the  ac- 
cused sliall  be  entitled  to  a  trial  by  jury, 
[^ec.  2S,  art.  2,  Constitution  of  Midsouri.] 
In  such  trial  the  accused  has  the  right  to 
meet  tlie  witnesses  against  him  *^face  to  face." 
[Section  22,  art.  2,  Constitution  of  Missouri.] 
This  last  clause  of  our  organic  law  means 
that  .  witnesses  having  personal  knowledge 
tending  to  prove  defendant's  guilt  must  con- 
front him  in  court,  and  a  conviction  cannot 
stapd  upon  the  evidence  of  witnesses  who 
have  only  heard  rumors  of  defendant's  guilt. 
A  mere  rumor  has  no  /ace,  and  cannot  be 
"confronted'*  by  anybody  within  the  purview 
of  our  Constitution.  [State  v.  Wellman,  2o3 
Mo.  302,  315,  161  S.  W.  795.] 

[021]  Before  the  constitutional  safeguards 
above  noted  can  be  cast  into  the  scrap-heap 
the. people  must  amend  their  organic  law. 

Graves,  J.-r-I  concur  in  the  result  reached 
by  our  brother  Woodson  in  this  case,  but  am 
not  certain  that  I  follow  all  of  his  reason- 
ing. That  my  position  may  not  be  misunder- 
stood I  prefer  to  state  it  in  my  own  way. 
The  bill  in  equity  involved  in  this  case  is 
one  which  simply  charged  the  defendant 
therein,  the  petitioner  herein,  with  "setting 
up  and  keeping  a  common  bawdyhouse  in 
Jefferson  City,  Missouri."  Upon  this  petition 
the  temporary  injimction  was  granted,  and 
for  the  violation  of  which  petitioner  was  de- 
prived of  her  liberty.  To  my  mind  the 
trouble  with  this  petition  is  that  it  states 
no  cause  of  equitable  cognizance,  but  as  I 
see  it,  not  for  the  reasons  stated  bv  mv 
brother. 

I  adhere  strictly  to  the  rule  linnounced  in 
State  v.  Canty,  207  Mo.  439,  13  Ann.  Cas. 
787,  105  S.  W.  1078,  123  Am.  St.  Rep.  31^3, 
16  L.R.A.(N.S.)  747,  and  State  v.  Lamb,  237 
Mo.  437,  141  S.  W.  665.  I  do  not  understand 
those  cases  to  say  that  a  court  of  equity  will 
enjoin  a  crime,  but  they  do  announce  the 
doctrine  that  when  a  given  state  of  facts 
shows  a  public  nuisance,  then  a  court  of 
equity  will  enjoin  the  doing  of  the  acts  which 
make  up  and  constitute  the  public  nuisance, 
although  such  acts  or  some  of  them  may 
within  themselves  be  crimes. 

Now  at  common  law  the  mere  maintenance 
of  a  bawdyhouse  was  a  public  nuisance. 
Thus  in  14  Cyc.  484,  it  is  said:  "A  bawdy- 
house was  a  public  nuisance  at  common  law, 
because  it  drew  together  lewd  and  debauched 
persons,  thus  tending  to  disturb  the  peace 
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and  to  iucreAse  immorality  among  the 
people." 

By  -statute  it  has  been  ma4i9  a  crime,  h\kt 
the  making  of  it  a  crime  has  not  deatiroyecl 
its  charaeter  as  a  public  nuisance,-  and  there- 
fore the  jurisdiction  of  equity  over  it  as  a 
public  nuisance.  At  the  instanoe  of  the  [62^] 
state,  through  its  law  officers,  public  nui- 
sances may  he  abated,  as  can  private  nui- 
sances at  the  instance  of  the  indlviduaL 

But  all  this  does  not  help  the  state  in  this 
case.  The  petition  for  equitable  rdief  should 
have  averred  in  direct  terms  that  the  defend- 
ant was  maintaining  a  public  nuisance,  but 
the  term  "public  nuisance"  is  not  foiuid 
therein.  On  the  x>tifeer  hand  the  criminal 
name  for  the  act  is  used  throughout.  It 
may  appear  to  be  a  refinement  to  say,  that 
in  law  the  keeping  of  a  bawdyfaouse  is  a  pul>> 
lie  nuisance,  and  yet  say  that  a  petition  in 
equity  which  says  the  defendant  is  keepii^ 
A  bawdyhouse  does  not  charge  her  with  maiur 
taining  a  public  nuisanoe.  But  when  we  con- 
sider the  fact  that  equity  can  only  take 
hold  of  the  subject  upon  the  theory  of  there 
being  a  public  nuisance,  it  is  clear  that  the 
charge  in  the  bill  should  specifically  aver  a 
public  nuisance.  This  of  course  should  be 
followed  by  specificattontf.  The  bill  in  this 
case,  upon  which  the  temporary  injimction 
was  granted,  does  not  so  charge,  and  there- 
fore stated"  no  cause  in  equity. 

Rehearing  denied  July  14/1914. 


NOTE. 

Risltt  6f  Stnte  to  finjoiA  Private  Nni- 
loe  Wbieli  Is  also  Crime. 


An  examination  Of  the  authorities  reveals 
no  decision  other  than  the  reported  case 
wherein  the  right  of  a  court  of  equity  to 
enjoin  at  the  suit  of  the  state  a  private  nui- 
sance wliich  is  also  a  crime,  has  been  adjudi- 
cated. The  expression  of  the  courts  in  the 
Tarious  eases  involving  the  restraint  ai  pub- 
lic nuisances  which  are  also  crimes,  would 
seem  to  indicate  that  no  right  exists  to  such 
a  remedy  on  the  part  of  the  state,  under  the 
broad  general  rule  that  a  court  of  equity  has 
no  power  to.  enjoin  the  commission  of  a 
crime.  Thus  in  Ex  p.  Allison,  48  Tex.  Crim. 
634,  13  Ann.  Cas.  684,  90  S.  W.  4921,  13  L.R.A. 
(N.S.)  622,rthe  court  said,  in.conunenting  on 
the  rule  laid  down  in  State  v.  Patterson,  14 
Tex.  Civ.  App.  465,  37  S.  W.  478,  that  a 
state  has  the  rig^t,  through  Hs  proper  offi- 
cers, to  enjoin  a  public  nuisance  which  is 
also  a  crime:  '  *'But  .  .  .  the  state  must 
^how  in  such  case  that  the  nuisance  is  an  in- 
jury to  the  property  or  civil  rights  of  the 
public  at  large.  It  was  there  held  that  the 
state  did  not  show  such  injury  to  property 
or  civil  rights  of  the  public,  and  that  con- 


▼;  OOOBiN.  455 

.  61S.  ^ 

sequently  it  presented  a  cfiioinal  case^  pure 
and  simple,, and  an  injunction  would  not  lie.'' 
And  in  Hudson  v.  Thorne,  7  Paige  (N.  Y.) 
261,  the.  eourt  said:  'lit  is  no  part  of  the 
business  of  this  court  to  enforce  the.  penal 
laws  of  the  state,  or  the  by-laws  of  a  corpora^ 
tiouy  by  injunptiotti  unless  the  act  sought  to 
be  restrained  is  a  nuisauce.  And  it  nowhere 
alleged  in  this  bill,  that  the  manufacture  of 
pressed  hay  within  the  compact  parts  of  the 
city  of  Hudson,  in  a  building  more  than  thir- 
ty feet  square,, is  in  iUelf  a  public  nuisance." 
In  State  y.  O'Leary,  156  Ind.  526,  56  N.  £. 
703,  52  L.R.A.  299,  the  question  was  whether 
an  injunction  might  be  had  on  the  application 
of  the  state  to  suppress  a  gdonk^'mg  house, 
wh^e  BO  injury,  to .  property  was  shown, 
wjiere  no  person .  had .  been  annoyed  or  dis- 
tu^rbed,  where  gambling  in  Sill  Qf  its  forms 
was  made  a  criminal  offense  by  statute,  and 
the  ordinary  criminal,  process  lor  its  punish- 
ment and  suppression  was  in  full  force  and 
available  to  the  state."  The  court  said,  in 
denying  an  injuncticHi:  "We  do  not  undertake 
to  lay  down  any  general  rule,  or  to  decide 
that  a  place  where  gambling,  is  carried  on, 
and  where  lawlesa  and  disreputable  -  persons 
congregate  for  the  purpose  of  gi^ming,  may 
not,  under  special  circumstaiices,  constitute 
a>  public  nuisanoe,  and  be  a  pro|>er  subject 
lor  the  exercise  of  the  powers  of  a  court  of 
equity.  But,  owing  to  the  total  failure  of 
proof  in  the  important  particulars  pointed 
out  in  this  opinion,  we  are  constrained  to 
hold  that  the  appellant  failed  to  make  such  a 
case  as  warranted  the  interposition  of  the 
court  hy  its  ^Ltraordjinary  writ  of  injunc- 
tion." 

In  the  reported  oase,  the  implication  would 
seem  to  be  that  a  private  nuisance  whioh  is 
also  a  crime,  cannot,  be  enjoined  by  the  state. 
Thci  court  holds  that  where  the  keeping  of  a 
bawdyhouse  is  a  crime  but  not  a  public  nui- 
sance, an  in  junction,  against  the  keeping  of 
such  a  house  should  not  be  granted,  on  the 
grotind  that  while  a  oourt  of  equity  may 
abate  a  publie  nuisance,  a  court  of  law  only 
can  punish  a  crime,  and  also  that  such  an  in- 
junHion  would  •  deprive  the  accused  of  his 
constitutional  right  to  be  tried  by  a  jury 
of  his  pesFS. 

In  Pike  County  Dispensary  v.  Brundidge, 
130  Ala.  193,  30  So.  451,  the  court  said:  "The 
Illegal  carrying  on  the  business  of  a  retailer 
of  spirituous,  vinous  and  malt  liquors,  that 
is  the  carrying  on  of  such  business  without 
a  license  when  a  license  is  required,  or  in 
violation  of  a  -local  prohibition  statute  is  not 
a  nuisance  unless  declared  so  to  be  by  the 

w 

statute.  There  is  no  statute  in  Alabama  de- 
daring  such  illegal  business  a  nuisance;  and 
it  is  therefore,  not  a  nuisance  in  this  state. 
.  .  .  If  it  is  to  be  conceded  that  the  Pike 
County  Dispensary  has  no  right  to  engage  in 
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the  liquor  business  wHliout  paring  the  county 
license  tttX  and  may  not  legally  engage  in 
such  business  in  Brundidgfe  under "  any  cir- 
cumstances because  of  the  local  prohibititHi 
statute  referred  to,  the  present  bill  is  yet 
without  equity,  since  chancery  courts  have  no 
jurisdiction  to  enjoin  the  commission  of 
offenses  against  the  criminal  laws  of  the 
state;  And  the  proposed  acts  of  the  respond- 
ent, howevear  iHegal  they  may  be,  would  not 
constitute  a  nuisance.  True  the  bill  in  terms 
alleges  that  to  carry  on  the  proposed  business 
in  Bruhdidge  would  be  a  public  nuisance;  but 
this  is  a  mere  mistalken  conclusion  of  law  on 
the  part  of  the  pleader  from  the  facts  stated 
which  do  not  warrant  it.  Taking  all  the 
facts  appearing  on  the  bill,  whether  well  or 
illy  pleaded,  to  be  true;  no  iease  is  made  of 
equi^  cognizance.**  And  In  State  v.  Ehrllck, 
65  W.  Va.  700,  64  S.  E.  935,  28  L.R.A.(N.S.) 
691,  the  court  said:  "Jurisdiction  in  equity 
to  abate  nuisances  is  undoubted  and  of  uni- 
versal recognition.  It  is  equally  well  settled 
that  thtf  state  may  institute  suits  for  that 
purpose  in  proper  cases.  Btrt  it  is  nowhere 
asserted  that  either  the  stat^  ot  private  in- 
dividual mtiy  maintain  s^cfa  a  suit  in  kWy  and 
all  cases  of  nuisaikce.  In  other  words,  relief 
In  equity  by  tibatemeiit  is*  not  the  necessary 
sequence  of  the  establicthment  of  the  charge 
of  nuisance.  Some  nuitsances  are  criminal 
while  otiiers  are  not.  Criminal  nuisances  are 
abatable  by  criminal  process,  and,  where  this 
process  is  adequate,  juHsdiction  in  equity 
fails;  either  because  adequate  legal  reihedy 
precludes  jurisdiction  in  equity,  or  the  sub- 
jeet  matter  is  beyond  the  scope  of  equity 
jurisdiction.  If  a  nuisance,  purely  criminal, 
injures'  or  affects  a  private  plaintiff  in  cer- 
tain respects^  he  may  resort  to  equity  for 
relief,  blit  the  existence  of  'neither  »  civil 
Aor  criminal  public  nuisance  necessarily  calls 
for  intevposition  by'  a  eouri  of  equity.  A 
private  person  eannpt  abate  it,  unless  it  is 
specially  injurious  or  prejudicial  to  him,  and 
the' state  cannot  •  proceed  against  it  in  equity, 
if  it  be. merely  a  ciriminai  noisance,  unattend- 
-ed  by  injury  to  a  personal  or  property  rigbt 
of  some  sort,  creating  necessity  for  prevention 
of  irreparable  injury."'  But  dn' 'People  v.  'Bt. 
Ix>ui8,  5  Oilman  (III.)  351,  48  Am.  DecL  339, 
an  action  .to  enjoin  tlie  o|t>eivufiition  o£  a  chan- 
nel of  the  Mississippi  Riyer,  thus  creating  a 
public  Qutaa^ce,  the  court  said:  ''The  couit 
of  chancery  may  grant  preventive  as  well  as 
remedial  relief ».  and  thjs  may.be  done  where 
the  act  threatened  would  .be.  punishable  under 
the  criminal  laws  as  a^  nuisance.  It  was  ad- 
mitted that  the  court  may  prevent  or  remove 
a  private  >  nuifianee,  and  it  is  equally  olear 
that  it  yiay  do  so  when  the  nuiaance.  j^fTeots 
the  public  generally;  although  it  i«  not  al- 
ways bomdto  interfere  in  either  ease.  No 
beUer  case.covld  be  deaired  ta  illi^ra;te  the 


necessity  of  this  jurisdiction  than  the  one 
before  us.  If  the  acts  here  threatened  would 
amount  to  a  nuisance,  the  remedy  offered  by 
a  criminal  proeeciution,  would  he  entirelv  in- 
adequate to  the  protection  of  the  puUic 
franchise,  for  the  works  once  erected,  it  is 
admitted  on  all  hands  that  no  human  power 
could  ever  remove  them,  and  such  are  the 
interests  involved  on  the  one  hand,  that  the 
prospects  of  a  prosecution  which  could  only 
be  followed  by  a  light  punishment,  present 
no  sufficient  terrofs.  to  restrain  the  parties.'' 
A  discussion  of  the  cases  wherein  it  has 
been  held  that  a  state  may  enjoin,  through 
its  proper  ofl&cers,  an  act  which  is  both  a  pub- 
lic ntiisance  arid  a  crin^  will  be  found  in  the 
tiotes  to  State  v.  Catity,  13  Ann.  Cas.  787; 
State  v.  Marshall,  Ann.  Cas.  1914A  434,  and 
Crighton  ▼.  Dahmer,  36  Am.  St.  Rep.  €66. 
And  the  validity  of  statutes  authorizing  the 
issuance  of  au  injunction  i^ainst  the  com- 
miiiston  of  a  crime  is  treated  in  the  note  to 
Ex  p.  Allison,  18  Ann.  Cas.  684^ 
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160  N.  Car.  360;  SI  A.  £.  737. 


^alae  Preteasea  —  Intemt. 

Under  llevisal  1905,  §  3432,  providing  that, 
in"'  an  indictment  for  obtaining  property  by 
false  pretenses,  it  shall  be  snflicient  to  al- 
lege that  the  party  did  the  act  with  the  in- 
tent to  defiraud,  without  alleging  an  intent 
to  defraud  any  partieular  •  person,  and  that 
it: shall  .aot.be.neqessary  to  prove  an  intent 
ito  df^raud  any  particular  person,  an  allc^- 
tiou,  in  an  indictment  as  to  the  persons  m- 
tended  to  be  defrauded,  is  surplusage,  and  a 
cUim  of  variance  cannot  be  predicated  there- 
on. 

Corporatio^LS  ^  (Criminal  lilablUtT'. 

pnder  Kevisal,  1006.  §  2831,  subd.  6,  dofin- 
ftig  *'{)erBon**  as  extending  to  bodies  Corporate, 
unless  the  context  clearly  shows  the  contrary, 
and  sectiot]  3432  pvovidlag  that,  if  ^ny  person 
•hall  by  any  falae-^retense  .obtain  any  money 
OfT'  other  thing  of  value  with  intent  to  de« 
fraud,  such  pcn^n  sh^ll  be. guilty  of  a  felony 
and  imprisoned  or  fined|  a  corporation  may 
be  convicted  of  obtaining  money  by  false  pre- 
tenses, as  a  corporation  may  be  convicted  of  a 
crime  reqiihring  an  int^t,'and  the  fact  that 
it  cannot  be  Imprisoned  does  lioi  exempt  it 
from  eriminal  liability. 

[See  note  at  end  of  this  oase.] 
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While^  to  constitute  the  offense  of  obtain- 
ing property  by  false  pretenses,  defendant's 
conduct  must  deceive  and  be  intended  and 
calculated  to  deceive,  the  sale  of  1,750 
pounds  of  coke  as  a  ton  constitutes  the  of- 
fense, though  the  buyer  strongly  suspected 
that  d<*fendatat  was  selling  by  short  weight, 
where  lie  did  not  and  could  not  know  this 
until  lie  weighed  the  ooke  after  deliveryv  as 
he  was  induced  to  part  with  the  pripe  in 
reliance  upon  defendant's  representation  that 
it  was  a  ton. 

[See  7  Ann.  Cas.  32;  25  Am.  St.  Rep.  379.] 

Appeal  from  Superior  Court,  Rowan 
county:     Long,  Judge. 

Criminal  action.  Salisbury  Ice  and  Fuel 
Company  convicted  of  obtaining  money  by 
false  pretenses  and  appeals.  The  facts  ar^ 
stated  in  the  opinion.     Affirmed. 

Linn  d  Linn  for  appellant. 

Attorney  Oeneral  Bickettj  Assistant  Attor- 
ney General  Calvert  and  A,  B.  Price  for 
appellee. 

[366]  ClAbk,  C.  J. — ^Tbe  defendant  was  In- 
dicted for  obtaining  money  by  false  pretenses, 
under  Revisal,  3432,  by  selling  to  J.  N.  Smith 
and  C.  M.  Ilenderlite  a  certain  amount  of 
coke  represented  to  be  one  ton  in  weight, 
whereas  it  weighed  J,750  poutids,  the  de- 
fendant well  knowing  the  pretense  to  be  false. 
Said  Henderllte  was  a  competitor  in  trade 
of  the  defendant  company,  and  he  suspected 
that  it  was  selling  short  weight.  On  d 
January,  1913,  he  called  up  the  office  of  the 
defendant  over  the  phone  and  asked  the  price 
of  coke.  Tlie  reply  was  $5.  He  ordere<i  a 
ton  sent  to  J.  N.  Smith  at  a  certain  corner, 
and  the  defendant  delivered  the  order  as  one 
ton  and  received  payment.  Hendrt-Hte  then 
hauled  the  coke  to  the  scales  and  found  that 
it  weighed  only  1,750  pounds. 

There  are  practically  but  two  questions 
presented    that   require   consideration: 

[367]  1.  Tlie  defendant  moved  in  arte  jit  of 
judgment  on  the  ground  of  fatal  variance  in 
that  the  indictment  charged  false  pretense 
"with  intent  to  deceive  C.  M.  Henderlite 
and  J.  N.  Smith,"  whereas  it  appears  from 
the  evidence  that  J.  N.  Smith  was  a  fictitious 
person  and  C.  M.  Henderlite  was  not  known 
in  the  transaction  either  directly  or  indi- 
rectly, and  was  not  deceived.  Revisal,  3432, 
provides:  "It  shall  be  sufficient  in  any  in- 
dictment for  obtaining  or  attempting  to 
obtain  any  such  property  by  false  pretenses 
to  allege  that  the  party  did  the  act  with  in- 
tent to  defraud,  without  alleging  an  Intent  to 
defraud  any  particular  person  and  withoirt 
alleging  any  ownership  of  the  chattels,  money, 
or  valuable  securities;   and,  on  the  stria!  of 


aBy.  such  indictnaent,  it  shall  not  be  necessary 
to  prove  an  intent  to  defraud  any  particular 
person,  but  it  shall  be  sufficient  to  prove  that 
the  pajri^  accused  did  the  act  charged  with 
an  intent  to  defrauds"  The  charge  as  to. the 
persons  intended  to  be  cheated  was  therefore 
surplusage  and  inmiaterial.  State  y.  Ridge, 
125  N.  C.  658,  34  S.  E.  440. 

2.  The  other  exception  is  tli4t  a  corpora- 
tion cannot  be  convicted  of  a  crime  which 
requires  an  intent. 

In  State  v.  Rowland  Lumber  Co.  153  K.  C. 
612,  69  S.  £.  58>  it  is  said:  "The  first 
ground,  that  corporations  cannot  be  convict^ 
ed  of  an  offense  where  the  intent  is  an  in- 
gredient, ia  no  longer  tenable.  They  are  as 
fullly  liable  in  such  cases  as  individuals. 
They  are  liable  foi^  libel,  aasaults  and  bat* 
tery,  etc.  Corporate  existence  caii  be  showa, 
though  not  charged  in  the  bill.  State  t. 
ShnW,  S2  N.  C.  768." 

This  is  fully  sustained  by  all  the  late  au>- 
thorities.  In  U.  S.  v.  MacAndrews,  etc.  Co^ 
149  Fed.  S23,  it  is  held  that  a  cof^ration 
can  be  held  crivdinally  liable  for  conspiracy 
or  any  other  crime  requiring  the  proof  of  an 
intent.  The  Court  says,  on  page  835:  "It 
was  long  contended  that  even  civil  liability 
arising  frotn  eril  intent  could  not  be  visited 
upon  an  artificial  bemg:  This  fiction  has 
▼anished,  and  corporate  liability  on  the  crim- 
inal side  permanently  established,  even  for 
assault.  Lake  Shore,  etc.  R.  Co.  v..  Prentice, 
147  U.  S.  101,  13  8.  Ct.  261,  37  U.  S.  (L. 
ed.)  §7,  for  conspiracy  (citing  many  cases). 
It  was  even  longer  denied  that  a  corpc^ratlon 
could  be  indicted  at  all.  Reg.  v.  Great  North 
of  England  R.  Co.  fi  <5.  B.  315,  ^8  £.  C.  L. 
315,  In  People  v.  Clark,  8  N.  Y.  Crim.  169, 
179,  14  N.  Y.  8.  642,  [368]  the  Court  de- 
clared thai  the  legal  reason  upholding  this 
contetition  was  the  strange  argument  that  a 
corporation  could  not  plead  in  perion,  and 
therefore  could  not  be  called  on  to  answer 
criminally.  It  certainly  is  now  admitted  law 
that  not  only  may  corporatiotis  (the  art  of 
pleading  by  attorney  having  been  discovered) 
be  indicted  for  nonfeasance,  but  for  such 
deeds  of  misfeasance  as  are  complete  by  the 
mere  doing  a  thing  prohibited,  e.  e.:  viola- 
tion of  the  8-hour  law,  tJ.  8.  v.  John  Kelso 
Co.  86  Fed.  304;  receiving  usurious  interest. 
State  V.  Fir^t  Nat.  Bank,  2  S.  D.  668,  51  N. 
W.  587;  not  stopping  gaming  at  a  fair.  Com. 
V.  Pulaski  County  Agricultural,  etc.  Assoc. 
92  Ky.  197.  .  .  These  defendant  corpo- 
rations claim  that  since  in  conspiracy  evil 
intent  is  of  the  essence  of  the  crime,  accusa- 
tion is  futile.  This  is  but  the  remnant  of  a 
theory  always  fanciful  and  now  in  process  of 
abandonment.  In  Telegram  Newspaper  Co.  v. 
Com.  172  Mass.  294,  44  L.R.A.  159,  TO  Am. 
St.  Rep.  280,  it  was  held:  'We  think  that 
fl  corporation  may  be  liable  cHmfinally  for 
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certain  offenses  of  which  a  specifiic  intent 
may  be  a  necessary  element.  There  is  no 
niore  difficulty  in  imputing  to  a  corporation 
a  specific  intent  In  criminal  proceedings  than 
in  civiL'  To  same  efTect  State  v.  Baltimore, 
etc.  R.  Co.  15  W.  Va.  362,  36  Am.  Rep.  »03.'.' 

In  People  v.  Star  Co.  135  App.  Dir.  617, 
120  N.  Y.  S.  498,  it  is  held  that  a  corporation 
oan  be  convicted  of  a  malicious  libel,  the 
Court  adopting  the  following  statement  by 
Bishop  in  his  New  Crim.^  Law,  sec.  4X7: 
"Within  the  sphere  of  its  corporate  capacity 
and  to  an  undeftned  extent  beyond,  whenever 
it  assumed  to  act  as  a  corporation  it  has  the 
same  capabilities  of  criminal  intent  and  of 
act — in  other  words,  of  crime — as  an  indi* 
vidual  man  sustaining  the  like  relations^ 
.  .  .  Some  have,  stumbled  on  the  seeming 
impossibility  of  the  artificial  a'nd  soulless 
being,  called  a  corporation,  having  an  evil 
mind,  or  criminal  intent.  .  .  .  But  the 
author  explained. in  another  work  that,  since 
a  corporation  acts  by  its.  officers  and  agents^ 
their  purposes,  motives,  and  intent  are  just 
as  much  those,  of  the  corporation  as  are 
things  done." 

It  was  recently  said  by  the  Supreme  Court 
of  the  United  States:  "It  is  true  that  ther« 
are  some  crimes  which  in  their  nature  can* 
not  be  committed  by  corporations.  But  there 
is  a  large  cla^s  of  offenses  wherein  the  crime 
consists  in  purposely  [369]  doing  things  pro: 
hibited  by  statute.  In  that  class  of  crimes 
we  see  no  good  reason  why  corporations  may 
not  be  held  responsible  for  and  charged  with 
the  knowledge  and  purpose  of  their  agents, 
acting  within  the  authority  conferred  upon 
them."  212  U.  S.  481,  29  S.  Ct.  304,  53  U. 
S.  (L.  ed.)  013.    . 

In  Orant  v«  U.  S.  1 14  Pao.  955,  it  is  held : 
'*A  corporation  can  form  a  crimiAai  intent 
and  have  the  knowledge  essential,  provided  the 
officers  representing  it  have  such  knowledge  or 
intent."  To  the  same  effect,  U.  S.  v.  Union 
Supply  Co.  215.  U.  S.  60,  30  S.  Ct.  16,  54 
U.  S.  (L.  ed.)  87,  and  Standard  Oil  Co.  v. 
State,  117  Tenn.  604,  100  S,.W.  705,  10  L.R.A. 
(N.S.)  1015,  in  which  last  jtl)e  Court  cited 
many  ca«es  Riding  '*.tlie  criminal  intent  of 
the  agent  ia  imputed  to  the  corporation."    .  * 

Indeed,  Bevisal,  2831  (6),  provides:  "The 
word  'person'  shall  extend,  and  be  applied,  to 
bodies  politic  and  corporate  aA  well  a#  to  in- 
dividuals, unless  the  context  .clearly  shows  to 
the  contrary."  The  word  "perjBon" .  in .  Re- 
visal^  3432,  therefore,  embraces  corporations. 
This  is  fully  discussed  and  Austained  upon  « 
similar  statute  in  State  v.  Belle  Springs 
Creamery  Co.  83  Kan.  389,  HI  Pac.  474, 
L.R.Aa915|D  615. 

Indeed,,  so  many  businesses  of  every  kind 
are  now  carried  on  by  corporations  th^it  it 
would  render  nugatory  many  criminal  stat- 
utes for, the  protection  of  the  publii:  if  they 


did  not  Apply  to'-tfae'miflcandaet  of  corporar 
tions  when  the  statute  would  apply  to  the 
same  conduct  by  an  individual.  In  this  pres- 
ent case  the  business  of  selling  coal  and  ice 
is  carried  on  by  a  corporation,  and  it  violated 
the  statute  by  the  false  pretense  of  selling  a 
ton  of  coke  when  it  delivered  in  fa^t  only 
1,750  pounds,  intending  to  eheat^  aa  fully  aa 
an  individual  could  have  done.  It  is  true 
that  when  the  statute  imposes  a  penalty  of 
a  fine  or  imprisonment,  that  only  the  fine  can 
be  placed  upon  a  corporation.  But  this  is  no 
reaaon  why  that,  should. not  be  imposed.  The 
corporation  should  not  be  wholly  exempted 
fi^om  punishment  because  it  cannot  be  im- 
prisoned. The  remedy  is  that  the  officer  or 
agent  may  be  indicted  jointly  with  the  corpo- 
ration as  a  ^oprincipal  or  accessory,  as  the 
case  .may  be,  as  has  been  done  in  the  enforce- 
ment of  the  statutes  against  illegal  trusts. 

The  defendant  contends  that  he  is  not 
guilty,  because  the  prosecutor  was  not  de- 
ceived. Of  course,  to  constitute  .the  offense 
the  conduct  of  the  defendant  must  be>.-'*in- 
tended  and  calculated  to  [370]  deceive,  and 
did  deceive."  The  evidence  was  sufficient  to 
establish  these  facts,  and  was  properly  sub- 
mitted to  the  jury,  and  it  was  so  found  by 
their  verdict.  It  is  true,  the  prosecutor  had 
a  strong  suspicion  that  the  defendant  was 
selling  by  short  weight,  but  he  could  not  lutve 
testified  to  it  as  a  fact.  His  testimony  is: 
**I  have  to  buy  frpm  you  to  find  out  whether 
you  wer^  (selling  by  short  weight)  or  not." 
In  another  place  he  says  that  to  the  best  of 
his  judgment  the  defendant  was  selling  in 
this  mode,  but  he  did  not  know  this  and 
could  not  know  it  till  he  had  tested  the 
nsatter,  as  he  did. 

Jhe  defendant  offered  a  ton  of  coke  for  $5,. 
the  offer  was  accepted  and  it  waa  paid  for 
as  a  ton.  The  prosecutor  acted  in  good  faith, 
because  he  paid  the  purchase  price  for  a  ton, 
and  on  weighing  it,  the  only  possible  method, 
he  found  that  there  was  not  a  ton.  He  waa 
therefore  induced  to  part  with  his  $5  in  re- 
liance upon  tlie  assertion  of  the  defendant 
that  a,  ton  of  coke  had  been  sent  him.  He 
coi^d  not  possibly  know  beforehand  whether 
this  would  be  done  or  not,  nor  indeed  after 
he  saw  the  coke  until  he  had  actually  weighed 
it.  Howe>'er  much  he  might  have  mistrusted 
the  defendant's  representation,  he  relied  on  it 
,by  paying  the  $5  charged. 

A  very  similar  case  is  State  v.  Smith,  152" 
N.  C.  798,  67  S.  E.  508,  30  L.R.A.(X.S.)  946, 
for  selling  whiskey  contrary  to  the  statute, 
in  which  caae  a  police  officer,  suspecting  the 
defendant,  employed  one  to  buy  whiskey  from 
the  defendant  and  furnished  the  money.  The 
defendant,  like  all  victims  caught  in  a  trap, 
viciously  assailed  the  trap.  He  said  he  ought 
not  to  be  punished,  be<;ause  the  prosecutor 
had  ''connived"  ajt  bis  ofl'ense.    This  Court 
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(aid :  "It  is  not*  thfe  motive  <rf  the  buyer, 
but  the  conduct  of  the  seller,  which  is  to  be 
considered,*'  and  held  that  the  defendant  was 
properly  convicted.  This  was  approved  in 
State  V.  Hopkins,  164  tf.  C.  622,  70  S.  E. 
394,  where  Brown,  J.,  says!  "However  mneb 
the  defendant,  when  caught,  may  eriticifle  thef 
methods  used  to  catch  him,  it  has  been  heM 
that  the  transaction  is,  so  far  as  the  defend- 
ant is  concerned,'  a  violation  of-  law,  if  the 
evidence  is  deemed  by  the  jvtty  suiBcieilt 
proof  of  the  facts." 
No  error. 
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/.  Introductory. 

In  -the  development  of  the  law  relating  to 
the  criminal  lliability  of  corporations,  liabil- 
ity for  a  failure  to  perforpi  a  duty  is  nj.ore 
readily  deemed  to  be  within  tlie  scope  of  cor- 
porate power  than  liability  for  a. positive  act. 
(See  State  v.  Ohio^  etc.  R.  Co.  23  Ind.  362, 
and  State  vi  Great  Works  Mill,  etc.  Co.  20 
Me.  41,  37  Am.  Bee.  38.)  The  cases  concern- 
ing the  liability  of  a  corporation  to  indict- 
ment for  nonfeasance  ^are  collated  m  the  note 
to  Southern  R.  Co.  v.  State,  6  Ann.  Cas.  411. 
The  purpose  of  the  presefnt  note  is  to  consider 
cases  concerning  the  criminal  liability  of  a 
corporation,  as  affected  by  its  corporate  char- 
acter, for  acts  of  misfeasance,  otiier  than 
homicide.  ,  The  liability  of  a  corporation  to 
indictment  for  homicide  is  fully  treated  In 
the  notes  to  People  v.  Rochester  IR.  etc.  Co. 


16  Ann.  Cas.  837,  and  Com.  t.  Illinois  Cc&t» 
R.  Co.  Ann.  Ca«.  1915B  617. 

//.  Liability  in  General, 

'  1.  Rule  Stated. 

The  rule  is  now  firmly  established  that  a 
Qorporfttion  can  by  act  of  miaSeasance  render 
itself  criminally  liable. 

.  Unffland. — Reg.  v..  Great  North  of  England 
R.  Co.  0  Q.  R.  316,  68  E.  C.  L.  316,  2  Cos 
G.  C.  70,  10  4uT,  766,  16  L.  J.  M.  C.  16; 
Pearks  v.  Ward  [1902]  2  K.  B.  1.  See  also 
Pharmaceutical  .Soc.  v.  London,  etc  Supply 
Assoc.  L.  R.  5  App.  Cas.  867,  49  L.  J.  Q.  B. 
736,  28  W.  R.  «67,  43  L.  T.  N.  S.  389. 

Canmda, — D'lvry  .  v.  World  Newspaper  Co. 

17  Ont.  Pr.  387. 

United  States, — New  York  Cent.  etc.  R. 
Co.  V.  U.  S.  212  U.  15-  481,  29  S.  Ct.  304,  53 
U.  S.  (L.  ed.)  613;  U.  S.  v.  John  Kelso  Co. 
86  Fed.  304;  U.  8.  v.  MaeAndrews,  etc.  Co. 
149  Fed-  823;  U.  S.  v.  New  York  Herald 
Co^  159  Fed.  296j  U.  S.  v.  Young,  etc.  Co.  170 
Fed.  110;  U.  8.  v»  Pacific  Live.  Stock  Co.  19^ 
Fed.  443;  Knufman  y.  U.  S.  reported  in  full, 
posti  thia'  volume,  at  page  466  >  Joplin  Vb 
Mercantile' Co.  ¥«  XJ.  S.  reported  in  full,  post^ 
this  volume,  at  page  470. 

Alaska, — ^U.  8.  v.  Alaska  Packers'  Assoc.  1 
Alaska  217.  . 

•  Arurotu».-^raat  Bros.  Const.  Co.  v.  U.  S» 
13  Aviii.  388,  114  Pac  965..    . 

Arkansas. — St.  Louis,  eito.  R.  Co.  v.  State, 
62  Ark.  61,  11  S.  W.  1035. 

Colorado, — Overland  Cotton  Mijl  Co.  v. 
People^  32  Colo;  268,  76  Pac.  924,  106  Am. 
St*  Rep.  74. 

Flof'ida.->Ste  Palatka«  etc.  R..  Co.  v.  State, 
23  Fla.  546,  3  So.  168,  11  Ami.  St.  Rep.  396. 
'.  Qeorgia. — Southern  Exprese  Co.  v.  State,  1 
Ga.  App.  700,  68  S.  E.  67;  R.  M.  Rose  Co. 
V.  States  4  Ga.  App.  688,  62  S.  E.  117. 

/HtnoM.— rChicago^-  etc.  Coal  Co.  v.  People, 
214  til.  421,  73  N.  E.  77a  See  also  People 
v.  Chicago,  266  111*  668,.  Ann.  Cas.  191 3£ 
306,  100  N.  E.  194,  43  L.R.A.(N.S.)  964. 

Jtui«tna.~^tate  V.  Louiaville,  etc.  R.  Co.  86 
■Ind.  114;  State  v.  Baltimore,  etc.  R.  Co.  120 
Ind.  298,  22  N.  E.  307;  State  v.  Sullivan 
County  Agricultural  Soc.  14  Ind.  App.  869, 
42  N.  E.  963;  Paratgon  Paper  Co.  v.  State,  19 
Ind.  App.  314,  49  N.  E.  600;  Acme  Fertilizer 
Co.  V.  State,  34  Ind.  App,  346,  72  N«  S.  1037, 
107  Am;  St.  Re^i.  190.  Coiwp<M^  State  T. 
Ohio,  etc.  R-  Go.  23'  Indi  362. 
'  70M-a~See  State  v.  Chicago,  fete.  R.  Co.  77 
la.  442,  42  N.  W.  365,  4  L.R.A.  298. 

Ka^isasi' — StatiB  v.  Belle  Springs  C reamer v 
(^6.  ^3  Kaii:  389,  111  Pae:  474,  L.R.A.1916i) 
515. 

'Kentucki/.-^jhcVMi&tl  R.  Co.  v.  Com.  80 
Ky.   137;    Com.  v.    Piiducah,  6  Ky.  L.   Rep. 
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292,  ab&tiactfi;  Sm&ll  V.  Com.  134  Ky.  272, 
120  S.  W.  361.  See  alfio  Com.  v.  Pulaekx 
County  Agricultural,  etc.  Assoc.  92  Ky.  197, 
17  S.  W.  442. .  . 

Maine.— See  State  v.  Portland,  74  Me.  268, 
43  Am.  Rep.  586,  overruling  Bt&te  v.  Great 
Works  Mill,  etc.  Co.  20  Me.  41,  37  Am.  Dec. 
38. 

Mussaehusetts,— Com.  v.  Xashva,  etc.  H. 
Corp.  2  Gray  64;  Com.  v.  New  Bedford 
Bridge,  2  Gray  339;  Com.  v.  Vermont,  etc. 
R.  Corp.  4  Gray  22;  TMegram  Newspaper  Co: 
V.  Com.  172  Mass.  2^)4,  52  N.  E.  445,  70  Am. 
St.  Rep.  280,  44  L.R.A.  159;  Cofai.  v.  New 
York  Cent.  etc.  R.  Co.  206  Mass.  417,  19 
Ann.  Cas.  529,  92  N.  E:  766;  Coni.  v.  Grau- 
atein,  208  Mass.  38,  95  N.  E.  97. 

if ic/it^an.— People  v.  Detroit  White  Lead 
Works,  82  Mich.  471,  46  N.  W.  735,  0  L.R.A. 
722. 

Missouri. — See  State  v.  White,  96  Mo.  App. 
34,  69  S.  W.  684. 

New  Jersey. — State  v.  Morris,  etc.  R.  Co. 
23  N.  J.  L.  360;  State  v.  \Tarren  R.  Co.  29 
N.  J.  L.  333;  State  v.  Passaie  County  Agri- 
cultural Soc.  54  N.  J.  L.  260,  23  Atl.  680. 

New  rorfc.-^People  v.  John  H.'  Woodbury 
Dermatological  Institute,  1»  N.  Y.  454,  86 
N.  E.  697,  afflrrninff  124  App.  Dlv.  877,  109 
N.  Y.  S.  578;  People  v.  Star  Co.  135  App. 
biv.  517,  120  N.  Y.  S.  498;  People  v.  Dunbar 
Contracting  Co.  165  App.  Div.  59,  151  N.  Y. 
S.  164,  affirmed  213  N.  T.  416,  109  N.  E.  354. 
See  also  People  v.  Clarke  8  N.  Y.  Crim.  160, 
179,  14  N.  Y.  S.  642. 

North  Carolina. — State  v.  Western  North 
Carolina  R.  Co.  93  N.  C.  602;  State  v.  South- 
ern R.  Co.  119  N.  C.  814,  26  S;  E.  862,  36 
Am.  St.  Rep.  689;  State  v.  Southern  R.  Co. 
122  X.  C.  1052,  30  S.  E.  138,  41  L.R.A.  246; 
State  V.  Rowland  Lumber  Co.  153  N.  C.  610; 
69  S.  E.  58.  See  also  State  t.  Southern  R. 
Co.  145  N.  C.  495,  59  S.  E.  570^  13  L.R.A. 
(N.S.)  966.    And  see  the  reported  case, 

Pennsylvania. — Northern  Cent.  R.  Co.  t. 
Com.  90  Pa.  St.  300;  Com.  V.  Lehigh  Valley 
R.  Co.  165  Pa.  3t.  162,  30  Atl.  836,  27 
L.R.A.  231. 

South  Dakota. — State  v.  Security  Bank,  2 
S.  D.  538,  51  N.  W.  337 ;  State  v.  First  Nat. 
Bank,  2  S.  D.  568,  51  N.  W.  587. 

Tennessee. — Louisville,  etc.  R.  Co.  v.  State, 
3  Head  (Tenn.)  523,  75  Am.  Dec.  778;  State 
V.  Atchison,  3  Lea  (Tenn.)  729,  31  Am.  Rep. 
663 :  State  v.  Louisville,  ete.  R.  Co.  91  Tenn. 
145,  19  S.  W.  229;  Nashville,  etc.  Ridge 
Turnpike  Co.  v.  iState,  96  Temi.  249,  34  S. 
W.  4;  Standard  Oil  Co.  v.  State,  117  Tenn. 
618,  100  S.  W.  705»  10  L.R.A.(N.S.)  1015. 

Rhode  Island. — State  v.  Eastern  Coal  Co. 
29  R.  L  254,  17  Ann.  Cas.  96,  70  Atl.  1,  182 
Am.  St.  Rep.  817. 

Vermont. — State  v.  Ver;naat  Cexit.  R.  Co. 
27  Vt.  103. 


Washington. — State  v.  Padgett,  8  Wash. 
&79,  86  Pac.  487. 

West  Virginia. — Sta^  v.  Baltimore,  etc.  R. 
Co.  15  W.  Va.  362,  36  Am.  ;Eep.  303. 

There  have  .been  decisions  contrary  to  this 
lule.  Anonymous,  12  Mod.  (Eng.)  559,  State 
V.  Ohio»  etc.  R.  Co.  ^3  Ind.  362  (changed 
by  statute — ^see  Indiana  citations  under  gen- 
eral rule,  Sjupjia) ;  State  v.  Great  Works  Mill, 
etc,  Co.  20  Me,  41,  37  Am..  Dec.  38  (overruled 
in  State  v.  Portland,  74  ^e.  263,  43  Am.  Rep. 
586)  ;  Com.  v.  Swift  Run  Gap  Turnpike  Co. 
2  Va.  Cas.  362  (decided  in  1823).  In  an 
Anonymous  case,  12  Mod.  (Eng.)  559,  th<' 
following  was  reported:  "Per  Holt,  Chief 
Justice.  A  corporation;^^  not  indictable,  but 
the  particular  members  of  it  are."  Concern- 
ing tlii«  report^  the  cQuiit  in  State  v.  Morris^ 
etc.  R..  Co..  23  N.  J.  L.  360,  said:  "It  may 
well  be  doubted  whether  this  is  not  one  of 
those  cases  which  extorted  from  Ix>rd  Holt 
the  bitter  complaint  o§  \xiB  reporters.,  'that 
the  stuff  which  they  published  would  make 
posterity  think  ill  of  his  understanding,  and 
that  of  his  brethren  pn  the  bench.'  Aside 
from  the  apochryphal  character  of  the  report, 
it  is  hardly  eredible  that  so  learned  and  accu- 
rate a  judge  as  Lord  Holt  should  have  laid 
down  the  broad  proposition  imputed  to  him 
by  his  reporter. .  It-  is  certain  that  while  he 
was  chief  justice  of  the  King's  Bench,  there 
were  cases  before  that  court  of  indictments 
against  quasi  corporations  lor  n^ect  to  re- 
pair roads  and  bfi4ge8''' 

Ui  twb  jarisdictipnff  it  has  been  held  that 
corporations  are  indictable  .only  in  those  cases 
in  which  the  legLBl«,tui;e  has  speoiilcaily  pro- 
vided therefor.  State  V.  Ohio,  «tc.  R.  Co. 
23  Ind.  362;  State  v.  SulUvan  .Connty  Agri- 
cultural Soc  14  Ind.  App.  3^0,  42  N.  B.  963; 
Paragon  Paper  Co.  y.  State,  19  Ind.  App. 
314,  49  N.  E.  600;  State  v.  Cincinnati  Fer- 
tilizer Co.  24  Ohio  St.  611 ;  Leo  Ebert  Brew- 
ing Co.  v.  State,  25  Ohio  Cir.  Ct.  Rep,  601. 
See  also  State  v.  West  Baden  Springs  Co.  42 
Ind.  App.  282,  85  N.  E.  724. 

2.  Rkabon  of  Rulb. 

The  basis  of  the  general  rule  heretofore 
stated  was  set  forth  in  Com.  v.  New  Bedford 
Bridge,  2  Gray  (Mass.)  339,  wherein  the 
court  said:  "The  indictment  in  the  present 
case  is  for  a  nuisance.  The  defendants  con- 
tend that  it  cannot  be  maintained  against 
them,  on  the  ground,  that  a  corporation,  al- 
though liable  to  ind^ictment  for  nonf^^asance, 
or  an  omission  to  perform  a  le<)fal  duty  or 
obligation,  are  not  amenable  in  this  form  of 
prosecution  for  a  misfeasance,  or  the  doing 
of  any  act'  unlawful  in  itself  and  injurious 
to  the  rights  of  others.  There  are  dicta  in 
some  of  the  early  i*ases  which  sanction  this 
broad  doctrine,  and  i(:  has  been  thence  copied 
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into  text  writers^  and  adopted  to  its  full 
extent  in  a  few  modern  d,ecisions.  Biit  \t  it 
ever  bad  any  foundation,  it  liad  its  origin  at 
a  time  when  corporations  were  few  in  num- 
ber, and  limited  in  their  powers)  and  in ,  the 
purposes  for  which  .they  were  created.  IJxpe- 
rience  has  shown  the  necessity  of  essentially 
modifying  it;  and  the  tendency  of  the  more 
recent  caaes  in  courts  of  the  highest  author- 
ity has  been  to  extend  the  application  of  all 
legal  remedies  to  corporations,  and  assimilate 
them,  %A  far  as  possible,  in  th^ir  legal  duties 
and  responsibilities,  to  individuals.'*  The 
rule  contended  for  "would,  in  many'  cases, 
preclude  all  adequate  remedy,  and  ren'der 
reparation  for  an  injury,  committed  by  a  cor- 
poration, impossible ;.  because  it  would  leave 
the  only  means  of  redress  to  be  sought 
against  irresponsible  selrvants,  instead  of 
against  those  who  triily  committed  the 
wrongful  act  by  cominanding  it  to  be  dotie. 
There  is  no  principle"  of  law  whicih  woiild 
thus  furnish  immunity  to  a  corporation.  If 
they  coipmit.  a  trespass  on  pri^Tite  property, 
or  obstruct  k  way  to  the  special  injury  ar^ 
damage  of  an  individual,  no  one  can  doubt 
their  liabiiity  therefor.'  In  like  manner,  and 
for  the  same  reason,  if  they  do  similar  acts 
to  the  inconvenience  and  annoyance  of  the 
{mblic,.  they  are  responsible  in  the  form ,  and 
mode  appropriate  to  tbe  prosecution  and  pun- 
ishment of  such  ofTenses.  ...  It  may  be 
addedy  that  the  distinction  between  a  non- 
feasance i^nd  a  misff^ance  is  often  Qiie  more 
of  form  than  of  substance.  There  are  cas^s 
where, it  would  be  difficult  to  say  whetner  the 
offense  consisted,  in  the  doing  of  an  i^lawful 
act,  or  in  the  doing  of  a  lawful  act  in  an 
improper ,  mannei;.  In  the  case  at  bar,  it 
>('ouId  be  no  great  refinement  ^  say,  that  the 
defendants  are  indicted  for  not  constructing 
their  draws  in  a  suitable  manner,  and  there- 
by obsi,ructing  navigation,  which  .would  be  a 
nonfeasance,  and  not  for  unlawfully  placing 
obstructions  in  the  river,  which  would  be  a 
misfeasance.  The  difficulty  In  distinguishing 
the  character  of  these  offenses  strongly  illus- 
trates the  absurdity  , of  the  doctrine  that  a 
corporation  are  indictable  for  a  nonfeasance, 
but  not  for  a  misfeasance." 

And  the  soundness  of  the  rule  wq,s  deinon- 
Btrate4  by  the  court  in  State  v.  Morris,  etc. 
K.  Co,  23  N.  J.  t,  360,  as  follows:  .  "It  beiiig 
conceded  tiiat  an  indictment  will  lie  against 
a  corporation  aggregate  for  a  npn feasance,  or 
for  any  cause  whatever,  all  preliminary  and 
formal  objections  arising  out  of  the  invisi- 
bility and  intangibility  of  the  body  aggregate, 
the  impossibility  of  arresting  it,  its  inability 
to  appear,  its  incapacity  for  puiiishment,  and 
the  injustice  o/  punishing  innocent  stockhold- 
ers for  the-  acts  of  others,  are  at  once  dis- 
posed  of.  These  obj[ectiona  apply,  it  is  ob- 
vious,  with   equaj   iTorce   in  inaictmcnts   f<?r 


&[cts  of  no'nfi^asance.  If  they  are  Invalid  as 
to  the  one,  they  are  equally  so  as  to  the 
other.  But  it  is  saidy  that  although  a  cor^ 
poratioh  may  omit  to  perform  acts  mad^ 
obligatory  upon  it  by  Ikvr,  and  thus  be  liab^e 
for  nonfeasance,  yet  from  its  very  nature  it 
cannot  use  force,  and  therefore  cannot  cfom^ 
mit  any  act  intolving  force,  and  whicK  must 
be  charged  to  have  been  committed  vi  et 
arm  is.  This  argument  rests  entirely  upon 
the  disability  of  the  corporation  to  commit 
any  act  of  trespass  or  positive  wrong,  and 
appKes  to  its  capacity  to  comniit  eivil  as 
t\'ell  as  crimitaai'  injuries.  It  is  the*  very 
argument  by  Uhitli  it  was  Bought  to  be  es- 
tfiblished  that  "ho  action  for  a  trespass  or 
tort  wovild  lie  agkinst  a  corpordtioh.  But 
it  ha^  been  well  said,  that  if  a  corporatioh 
has  itself  no  hands  wfth  which  to  strike,  it 
may  employ  the  hands  of  others."  In  Gi*attt 
Bros.  Cohstr.  Co.  v.  U.  8.  13  Ariz.  388,  114 
Pa'c.  955,  the  court  rtid:  "A  corporation,  as 
well  as  an  individual,  is  capable  of  forming 
^  guilty  intent  and  capable  of  having  the 
knowledge  necessary,  provided  the  Officers  of 
the  corporation  capable  Of  vdicing  the  will 
of  the  cofporeCtion  hate  such  knon^ledge  or 
intent" 

The  statement  of  the  rule  by  Bisliop, 
quoted  in  the  reported  case,  that  ** within  the 
sphere  of  its  corporate  capacity  and'tO  an 
undefined  extent  beyond,  whenever  it  assnines 
to  act  as  a  corporation  it  [a  corporation] 
has  the  saine  capabilities  of  criniinftl  intent 
and  of  act— in  other  words;  of '  crtme-^as  an 
'  individual  ma:n  sn'staining  the  like  relations;" 
has  also  beeh  regarded  as  iiuthbritfttiv^  ih^the 
following  'ca6es:  Joplin  Mercahtile  Co.  v. 
U.  S.  213  Fed.  926,  131  C.  0:  A.  160^  U.  ft. 
"v.  Alaska  Packers'  Assoc.  1  Alaska  217;  Peo- 
ple y.  Star  Co.  135  Appi  Civ.  617,  120  N. 
y.  S".  498.  ' 


I  > 


///. .  Crime  Mequiring  Specific  tntent. 

^  .         '  .       .       ,■ 

The  weight  Of  a'lithority  supports  the  hold- 
tng  of  the  reported  caae  that  a  corporation 
can  be  convicted  of  a  cfiitoe  re<](«irfng  a  spe- 
cific '  intent.  U.  S.  v.  MacAndtewe,  etc*  Co. 
14'9'Fed.  823;  Joplin  Mercantile  Co.  v:  U.  S. 
reported'  in  f till,  post,  this  vohime,  at  page 
470;  Telegram  Newspaper  to.  v.  Com. '172 
Mass.  2f)4,  52  K  E.  446,  70  Am.  St.  Rep. 
280,  44  L.R.A.  159;  People  V.  iStar  Co.  185 
App.'Biv.  617,  120  N.  Y.  S.  408;  People  V. 
Dunbir  ContractiKlg  Co.  165  App*  Div.  59, 
151  K.  Y.  tS.'164,  affirmed  215  N.  Y.. 416,.. 409 
N.  te.  554;  "State  v.  Rowiattd  lAimber  Co.  153 
N.  C.  610,  69  S.  E.  58;  State  v.  Eautarn  Goal 
Co.  20  K:  I.  254,  17  Aim.  Cas.  96,  70Atli  i, 
13^  Atrt.  St.  Rep.  817.  See  also  Kaufman  'v. 
V.  S.  212  iPed.  613,  129  C.  C.  A.  149;  Chicago, 
etc.  Coal  Co.  v.  People,  214  111.  421,  7-8'  N.  E. 
'770;    fetdte  if,   tkesaic   Courtty   AgrifiuHliral 
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Soc»  54  N.  J.  L.  2fi()i,  23  Atl.  680;  State  v. 
Atchi^on^  3  Lea  (Tenn.)  729,  31  Am.  Kep. 
6«3;  .Standard  Oil  Co.  v.  State,  117  Tenn. 
ai8,  100  S.  W.  705,  10  LJl.A.(N.S.)  1015; 
State  V.  Baltimore,  etc,  R,  Co.  15  W.  Va. 
362,  36  Am.  Rep.  803;  D'Xvry  v.  World  News- 
paper Co.  17  Ont.  Pr.  387..  Thus  in  Telegram 
Newspaper  Co.  v.,  Com.  supra«  the  court,  in 
affirming  a  conviction  of  criminal  contempt, 
aaid:  "We  think  that  a  corporatipn  may  he 
liable  criminally  for  certain  offenses  of  which 
a  specilic  intent  may  be  a  necessary  element. 
Th€;re  is  no  more  diffoulty  in  imputing  to  a 
eorporAtion  a  specific  intent  in  criminal  pro- 
ceedings than  in  civil.  A  corpora^tipn  cannot 
be  arrested  and  imprisoned  in  either  civil  or 
criminal  proceedings,  but  its  property  may  be 
taken  either,  as  compensation  for  a  private 
wrong  or  a^  punishment  for  a  public  wrong. 
In  mopit  of  the  states  of  this  country  corpo- 
rations may  be  formed  under  general  laws 
for  the  purpose  of  doing  almost,  any  kind  of 
business  as  easily  as  partnerships,  and  many 
of  the  newspapers  are  published  by  corpora- 
tions. Although  natural  persons  who  publish 
or  assist  in  publishing  a  libel  in  a  new^pajper 
owned  by  a  corporation  piay  be  punished 
criminally  by  fine  or  imprisonment,  or  both, 
yet  if  the  corporatipn  cannot  be  punished  by 
a  fine  it  will  escape  ^U  criminal  liability. 
The  authors, of  libels  fire  often  irresponsible 
persons,  and  the  remedy  by  private  action 
against  corporations  for  the  publishing  of 
libellous  staiepients  is  often  inadequate." 

In  a  case  in  which  the  facts,  were  somewhat 
similar  to  tho^e  appearing  in  the  reported 
case,  a  oorporation  was  convicted  of  grand 
larceny.  People  v.  Hudson  Yalley  Constr. 
Co.  166  App.  Div.  626,  151  N.  Y.  S.  314- 

But  in  Androscoggin  Water  Power  Co.  v. 
Bethel  Steam  Mill  Co.  64  Me.  441,  the  court 
in  construing  a  statute  said:  "It  is  obvious 
that  the  defendant  corporation  could  not  be 
indicted  under  this  last  section.  The  intent, 
with  which  the  act  prohibited  is  done.  Is  in- 
dividual, not  corporate  i^ntent.  Lairceny  can- 
not, by  any  existing  law,  be  predicated  of 
any  corporate  action  of  a  corporation,  nor  is 
there  any  provision  for  its  punishment  for 
the  crime,  if  it  were  one  which  it  is  capable 
of  commiiting.''  .  And  in  Cumberland,  etc. 
Canal  Corp.  v..  Portland,  56  Me.  77,  the  court 
said:  "The  question  presented,  is  whetlier  a 
suit  for  the  penalty  given  t^y  tliis  section  can 
be  maintained  against  a  corporation,  by 
whose  servants  the  acts  prohibited  have  heen 
done.  The  language  of  the  section  manifestly 
refers  only  to  individuals— persons — offend- 
ers, those  who  could  'wilfuUyr  maliciously,  or 
contrary  t»  law,'  d<^  the  several  acts  forbid- 
den. But  malice  and  wilfulness  cannot  be 
predicated  of  a  corporation,  though  they  may 
weU  be  of  its  members." 

In  a  number  of  ca9e8  t^ere  ai;e  dicta  to 
the  effect  that  a  corporation  cannot  be  con- 


victed, of  a  crime  requiring  specific  intent. 
Pearks  v^  Ward  (1902)  2  K.  B.  (Eng  )  1, 
20  Cox  C.  C.  270;  Com.  v.  New  Bedford 
Bridge,  2  Gray  (Mass.)  339;  State  v.  Delmar 
Jolkey  Club,  .200  Mo.  34,  92  S.  W.  185,  98 
^.  \V.  639;  State  v.  Morris,  etc.  R.  Co.  23 
N*  J.  L.  360;  People  v.  Duhlep,  32  Misc.  390, 
66  5;.  Y,  S.  161.         . 

See  especially  in  connection  with  this  sub- 
ject the  cases  relating  to  the  liability  of  a 
corporation  to  indictment  for  homicide  which 
are  collated  in  the  notes  to  People  v.  Roch- 
ester R.  etc.  'SL.  Co.  16  Ann.  Cas.  867,  and 
Com.  y.  Illinois  Cent.  R.  Co.  Ann.  Cas.  1915B 

:^i7. 

»      *  * 

IF.  Corporation  as  "Person**  wtthin 
Penal  Statute, 

The  term  "person"  used  in  a  statute  impos- 
ing criminal  Uabi^ty  is  regarded  as  including 
corporatipns  where  that  construction  is  w^ar- 
rant^d  by  the  spirit  and  purpose  of  the  stat- 
ute. See  the  notes  tp  Willmotts  v.  London 
Road  Car  Co.  20  Ann.  Cas.  733  and  State  v. 
Rutland,  etc.  R.  Co.  Ann.  Cas.  1914A  1306. 

F.  JParlieutar  Critne* 

1.  CO^J^SFIRACT.  . 

A  corporation  can  be  indicted  for  conspir- 
acy. Joplih  Mercantile  Co.  v.  U.  S.  reported 
in  full,  post,  thid  volume  at  page  470;  U.  S. 
V.  Mac  Andrews,  etc.  Co.  149  Fed.  823;  Peo- 
ple V.  t^unbar  Contracting  Co.  165  App.  Div. 
59,  .151  N:  Y.  S.  164,  affirmed  216  N.  Y.  416, 
109  N.  E.  554;  State  v.  Eastern  Coal  Co. 
29  R.  I.  254,  17  Ann.  Cas.  96,  70  Atl.  1,  132 
"  Am.  St.  Rop.  817.  .  See  also  Chicago,  etc.  Coal 
Co.  V.  People,  2l4  HI.  421,  73  N.  B.  770; 
Standard  Oil  Co.  v.  State,  117  Tenn.  818,  100 
S.  W.  705,  10  L.R.A.(N.S.)  1015.  In  People 
V.  Dunbar  Contracting  Co.  supra,  the  court 
said:  "The  defendants  demurred  to  the  in- 
dictment upon  various  grounds,  the  defend- 
ant company  basing  its  demurrer  in  part 
upon  the  contention  that  the  crime  of  con- 
^spiracy  requires  a  specific  criminal  intent 
and  that  a  corporation  is  incapable  of  com- 
mitting any  crime  requiring  criminal  inten- 
tion, because  of  which  the  indictment  against 
it  would  not  lie.  The  demurrers  were  sever- 
a-lly  overruled  at  Special  Term,  and  it  is  now 
contended  that  this  Was  error.  This  eonten- 
ition  is  without  merit.  tJpoh  both  principle 
and  authority,  a  corporation  may  be  indicted 
and  conyictcd  for  conspiracy  and  similar 
crimes  of  which  specific  intent  is  the  neces- 
sary and  controlling  element." 

Where,  however,  it  appeared  that  the  in- 
dictment charged  the  defendant  in  one  count 
with  a  conspiracy  to  commit  two  distinct 
offen.so^,  the  indictment  was  held  to  be  bad 
for  duplicity.  John  Ctuid  Brewing  Co.  v.  U. 
S.  204  Fed.  it,  122  C.  C.  A.  331. 
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K.  CONTBHFT. 

It  has  been  held  that  a  corporation  can  be 
guilty  of  criminal  contempt  of  court.  Tele- 
gram Newspaper  Co.  v.  Coni.  172  Mass.  294, 
52  N.  E.  445,  70  Am.  St.  Kep.  280,  44  L.R.A. 
159,  wherein  a  newspaper  company  was  ad- 
judged guilty  of  criminal  contempt  for  pub- 
lishing in  a  paper  circulated  in  the  place 
where  a  trial  was  pending  an  article  concern- 
ing the  cause  on  trial  and  calculated  to  in-, 
fluence  tlie  iury," 

3.  Labcent, 

In  People  v,  Hudson  Valley  Constr.  Co. 
165  App.  Div.  626,  161  N.  Y.  S.  314;  the  de- 
fendant corporation  was  convicted  of  grand 
larceny  in  tlie  second  degree,  no  question  be- 
ing raised  as  to  its  power  to  commit  the 
crime.  Compare  the  dictum  in  Androscoggin 
Water  Power  Co.  v.  Bethel  Steam  Mill  Co. 
64  Me.  441. 

4.  LiBEX. 

A  corporation  can  be  indicted  for  criminal 
libel.  People  t.  Star  Co.  136  App.  Dir.  517, 
120  N.  Y.  S;  498;  State  v.  Atchison,  8  Lea 
(Tenn.)  729,  31  Am.  Rep.  663;  D'lvry  ▼. 
World  Newspaper  Co.  of  Toronto,  17  Oht.  Pr. 
R.  387.  In  People  v.  Star  Co.  supra,  the 
court  after  reviewing  the  authorities  said: 
"We  find  no  difficulty,  therefore,  in  holding 
that  a  corporation  may  be  indicted  for  and 
convicted  of  the  crime  6f  criminal  libel,  the 
evil  intent  of  its  agents  who  write  and  print 
the  libel  being  attributable  to  it.'' 

6.  NmsANCE  Generally. 

A  corporation  is  liable  to  indictment  for 
committing  a  nuisance.  State  v.  Louisville, 
etc.  R.  Co.  86  Ind.  114  (by  statute);  Para- 
gon Paper  Co.  v.  State,  19  Ind.  App.  314,  49 
N.  E.  «00  (by  statute) ;  Acme  Fertiliser  Co. 
V.  SUte,  34  Ind.  App.  346,  72  N.  E.  1037, 
107  Am.  St.  Rep.  190  (by  statute) ;  State 
V.  Portland,  74  Me.  268,  43  Am.  Rep.  686, 
overruling  State  v.  Great 'Works  Mill,  ete. 
Co.  20  Me.  41,  37  Am.  Dec.  38;  People  v. 
Detroit  White  Lead  Works,  82  Mich.  471,  46 
N.  W.  736,  9  L.R.A.  722^,  State  v.  Paggett, 
8  Wash.  679,  36  Pac.  487.  See  also  Morris, 
etc.  R.  Co.  v.  Prudden,  20  N.  J.  Eq.  630. 
Accordingly  it  has  been  held  that  a. corpora- 
tion can  be  indicted  for  keeping  a  disorderly 
bouse.  State  v.  Passaic  County  Agricultural 
Soc.  64  N.  J.  L.  260,  23  Atl.  680.  And  a 
municipal  corporation  has  been  held  to  be 
Hable  to  indictment  for  the  tiegligent  coit- 
stfucHon  of  a  public  sewer  which  caused  a 
nuisance.  State  y.  Portfland,  74  Me.  268,  43 
Am.  Rep.  686.  Where  it  appeared  that  a 
paper  company  in  the  conduct  'of  its  business 


caused  the  pollution  of  a  river,  to  the  injury 
of  persons  living  near  the  river,  it  was  hel4 
that  the  company  could  be  prosecuted  under 
a  statute  providing  for  the  indictment  of  a 
corporation  for  majntaining  a  public  nui* 
sance.  Paragon  Paper  Co.  v.  State,  19  Ind, 
App.  314,  40  N.  £..  000.  But  und^r  a  atatuto 
providing  that  corporations  can  be  .  pi:ose- 
cated  for  maintaining  a  public  nuiiwiice,  it 
has  been  held  thai  a  corporation  >could  not 
be  indioted  for  keeping  a  ten^puent  for  ^om^. 
ing,  where  it  did  not  appear  that  gaming, 
was  carried  on  to  such  an  extent  as  to' be- 
come a  nuisance.  State  v.-  SulUvan  County 
Agricultural  Soc.  14  Ind.  App.  369,  42  N-  £^ 
963. 

6.  OBSTBtTOTlON  OF  PXTBJJtO  ROAD  OB 

Watebwat. 

A  particular  form  o|  nuisance  fur  whieh 
corporations  have  in  a  number  of  oases  been 
prosecuted  is  t^e  unlawful  obstruction  of  a 
public    road   or    waterway-.      Reg.   v.    Great 
North  of  Ea^land  R.  Co.  9  Q.  B.  (Eng.)  315, 
68  E.  C.  L.  315,  2  Cor  C.  0.  70,  10  .Jut.  765, 
16  ](..  J.  M.  C.  16;  Reg.  v.  Longton  Gas  Co. 
2  Bl.  A  Bl.  661,  106  E.  C.  L.  6§1;  Reg.  v. 
United  Kingdom  Electric  Tel.  Co.  2  B.  A  S. 
647,  110  E.  C.  L.  «47  note;   St.  Louis,  etc. 
R.  Co.  V.  State,  62  Ark.  61,  11  S.  W.  1035; 
Palatka,  etc.  R.  Co.  v.  State,  23  Fla«  646,  3, 
So.  158,  11  Am.  St.  Rep.  396;  State  v.  Balti- 
more, etc.  R.  Co.  120  Ind.  298,  22  N.  E.  307 
(by  statute);   State  v.  Chicago,  etc,  R.  Co.- 
77  la.  442,  42  N.  W.  365,  4  L.R.A.  298;  Cin- 
cinnati R.  Co.  V.  Com.  80  Ky.  137;  State  v. 
Freeport>  43  Me.  198;   Com.  v.  Nashoa,  etc. 
R.  Corp.  2  Gray   (Mass.)   64;   Com.  v.  New 
Bedford  Bridge,  2  Gray   (Mass.)    339;  Com. 
V.  Vermont,  etc.  R.  Corp.  4  Gray  (Mass.)  22; 
Com.  V.  New  York  Cent.  etc.  R.  Co.  206  Mass. 
417,  19  Ann.  Cas.  629,  92  N.  £.  766;  State 
V.  Morris,  etc.  R.  Co.  23  N.  J.  L.  360;  State 
V.  Warren  R.  Co.  29  N.  J.  L.  363;  SUte  v. 
Western  North  Carolina  R.  Co.  96  N.  C.  602 ; 
Northern   Cent.   R.   Ca  v.   Com.  90  Pa.   St. 
300;  Com.  v.  Lehigh  Valley  R,  Co.  166  Pa. 
St.  162,  30  Atl.  836,  27  L.R.A.  231^  Louis- 
ville, etc.  R.  Co*  v.  State,  3  Head    (Tenn.) 
623,  75  Am.  Dec.   778;    State  v.  Louisville, 
etc.    R.   Co.    91    Tenn.  .446,    19    8.   W.    229; 
State  V.  Vermont  Cent.  R.  Co.  27  Vt.  103. 
See  also  State  y.  White,  96  Mo.  App.  34,  69 
S.  W.  684;  State  v.  Central  R.  Co.  32  N.  J. 
L.  220.    ron*ro,  Com.  v.  Swift  Run  Gap  Turn- 
pike Co.  2  Va.  Cas.  362    (decided  in  1823). 
Tlius  in  State  v.  Louisville,  etc.  R.  Co.  supra, 
the  court  said:     "That  railway  corporations 
are   liable   to   indictment  for   obstructing  a 
public  highway  has  been  long  settled.  -V    .  • . 
B^ing  a  corporation,  it  necessarily  iust^  oiily 
through  its  agents.    If  the  obstruction  is  the 
Act  of  its  agent,  it  is  the  act  Of  the  cor|K)ra«' 
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tion;  provided  the  ag^t  did  the  act  in  the 
course  and  scope  of  his  duty  as  an  agent. 
It  is  immaterial  that  the  agent  was,  by  the 
rules  of  thd  company,  instructed  not  to  per- 
mit such  obstruction  to  continue  for  a  time 
deemed  by  the  corporation  to  be  unres^sonablc 
If  such  agont  disobeys  the  reasonable  require^ 
ment  of  the  corporation^  it  becomes  liable  for 
the  nuisance,  because  the  agent  was  within 
the  scope  of  hia  duty  in  operating  the  train 
and  in  stopping  it  across  a  public  road.  This 
princifile  is  necessary  to  be  enforced  in  re- 
gard'to  acts  of  misfeasance  by*  corporations 
of  thid  character.  Otlierwise,'  the  public 
wOuM  be  requirft^  to  Ibok>  alone  :to  subordi- 
nates, in  general  unknown  and  irresponsible." 

The  necessity  under  certain  circumstances 
for  brUiging  the  indictgae^-  against  thi^  cor- 
poration, instead  of  against  individuals  only, 
was  pointed  out  in  State  v.  Morris,  etc.  R. 
(56.  23  K  J.  L.  360,  aB  follows:  '♦If  the 
rights  of  the  corporation  are  to  be  concluded 
by  the  judgment,  as  in  the  present  caae,  a 
valuable 'building,  erected  by  the  company  at 
great  cost  f Or  their  own  cdnvenieiice,  is  to  be 
ordered  to  be  torn  down  as  an  encroachment 
upon  the  highway,  there  w  peculiar  pro- 
priety in  making  the  corporation'  itself'  a 
pftrty,  and  giving  it  an  opportunity  of  being 
heard 'in  defense.  To  coindeftin  the  property- 
of  the  corporation  to  dMtroetioti  upon  an  ini-* 
dictment  against  an  irresponsible  individual 
who  was  employed  in  the  constvuction  of  the 
work,  but  who  has -no  interest  in  the  com-- 
pany,  and  who  perhaps  i^  hostile  to  its  in- 
terests, savors  strongly  of  the  injustice  of 
condemning  them  unheard.  And  it  is  not 
clear  how  the  sentence  is  to  be  executed 
against  the  corporation,  who  are  in  posses- 
sion, and  in  no  sense  parties  to  the  pro- 
ceeditig." 

Accoi^dingly,  a  corporation  has  been  indtet- 
^ '  and  convicted  for  leaving  a  hand  car  at 
the  Intersection'  of  it^  track  with  a  public 
riJad.  Cincinnati  R.  Co.  V.  Com,  80  Ky.  137. 
Biit  where  it  appeared  that  a  railroad  eom- 
patiy  had  the  right  to  erect  a  bridge  **so 
constructed  as  not  to  prevent''  navigation,  ft 
was  held  that  the  company  could  not  be  in- 
di<ited  for  building  a  bridge  so  as  to  obstruct 
and  impede  navigation.  Stat^  v.  Portland*, 
etc.  R.  Co.  57  Me.  402. 
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7.  'UNJUCT  DlSCBtMlNAttOlT. 

OorporatioDS  are  Uablei  to  indictment  un- 
der statutes  forbidding  unjust  discrimination 
In  transportation.  New  Yotk  Cent.  R,  Co.  v, 
U.  S.  SaS  U.  &  *81,  29  S.  Ct.  ;304,  63  U.  S. 
iJj.,  ed;)'  613.  See  also  State  v.  Southern  R.. 
Co.  122  N.  C.  1062,  80  S.  E.  133,  41  L.JR.A. 
246;  State  vt  Southern  R4  Co.  126  N.  C.  666; 
34  S.  K-  627.  In  New  York  C<flt.  R,  Co.  v. 
U    &  supra,  the  court  said;.     ''There  is.  a 


large  class  of  offenses,  of  which  rebating  un- 
der the  federal  statutes  is  one,  wherein  the 
crime  consists  in  purposely  doing  the  things 
prohibited  by  statute.  In  that  class  of 
crimes  we  sec  no  good  reason  why  corpora- 
tions may  not  be  h^ld  responsible  for  and 
charged  with  the  knowledge  and  purposes  of 
their  agents,  acting  within  the  authoritv  con- 
ferred upon  them.  2  Morawetz  on  Corpora- 
tions, sec.  733;  Greenes  Brice  on  Ultra  Vires, 
366.  If*  it  were  not  so,  many  offenses  miglit 
go  unpunished  and  acts  be  cotitmitted  in  vio- 
lation of  law,  where,  as  in  the  present  case, 
the  statute  requires  all  per^onB,  corporate  or 
private,  to  refraiii/from  certain  practices  for- 
bidden in  the  inter^t.  of  public  policy.  It 
is  a  part  of  the  public  history  of  the  times 
that  statutes,  against  rebates  could  not  he 
effectually  enforced  so  long  as  individuals 
only  were  subject  to  punishment  for  violation 
of  the  la>^:,  when  the  giving  of  rebates  or 
concessions  inured  to  the  benefit  of  the  cor- 
porations of  which  the  individuals  were  but 
the  instruments.  This  situation,  developed 
in  more  than  one  report  of  the  Interstate 
Commerce  Commission,  was  no  doubt  influen- 
tial in  .bringing  about  the  enactment  of  the 
Elk^ni^  Xaw,  making  corporations  criminally 
liable,  .'  .  .  We  see  ijio  valid  objection  in 
law,  and  every  reason,  in  public  policy,  why 
tlie  corporatioi^  which  profits  by  the  transao- 
tiom  and  can  only  act  through  its  agents  and 
officers,  shall  be  held  punishable  by  fii^e  be* 
cause-,, of  the  iqiowledge.  and  intent  of  ita 
agents  to  whom  it  has  intrusted;  authority 
to  act  in.  the  subject  matter  of  making  and 
ftxing  rates  of  transportation,,  and  .whose 
knowledge  and  purposes  may  well  be  attrib- 
uted to  the.  corporation  for  which  the  agents 
act.  While  the  law  should  have  regard  to 
the  rights  of  all,,  and  to.  those  of  eorporatittns 
00  less  t^an  to  those  of  individuals,  it  canaat 
shut  its  eyee  to  the  fact  that  <2ie- great  major- 
ity of  business  tranjsactions  in  modern  timea 
are  conducted  through  these  bodies,  aad  par- 
ticularly that  interstate  eommeroe  is  aJmost 
entirely  in  their  hands,  and  to  give  them 
immunity  from  all  punishment  becaxue  of  tha 
old  and  exploded' doctrine  that,  a  corporation 
cannot  comnMt  a  crime  woEold  virtually,  take, 
away  the  only  means  of  .effectually  controlling 
the  subject  matter  and  correcting  the  abases 
aimed  at." 

8.   VlOLATHON  «r  BaNRINTPTCT  LaW. 

It  has  been  held  that  a  bankrupt  corpora- 
tioipi  is  capable  of  .oommitting  the  •  criminal 
offense  of  knowingly  .or  fraudulently  conceal- 
ing its  property  from  its, trustee.  .  Kaufman 
y.  U.  S.  reported  in  full,  post,  this  volume  at 
page  466.  U,  S.  v.  Young,  etc.  Co.  170  Fed, 
110;  Cohw  V.  U.  S.  157  Fed.  65^,  85  C.  C.  A. 
113.    But  of  course  it  could  not  be  punished 
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for  that  offense  under  a  statute  providing  lot 
imprisonment  only.    Cohen  v.  U.  S.  aupra. 

9.  ViojjvTioN  OF  Labob  Law. 

A  corporation  has  been  \\e\d  to  be  crimi- 
nally liable  under  a  statute  providing  that 
the  eihployment  of  children  under  age  shall 
constitute  a  i^is^emeanor.  Overland  Cptton 
Mill  Co.  V.  People,  32  Colo,  ?63»  75  t»9.  924, 
105  Am.  St.  Rep.  74. 

Likewise  it  has  been  held  that  a  oorpora- 
lion  can  be  convicted  under  a  staiDte  regu- 
lating the  hours  of  labol*.-  U.  S.  v.  John 
Kelso  Co.  86  Fed.  304.'  See  also  People  v. 
Chicago,  256  111.  'i558,  Ahn.  Caa.  1913E  305, 
100  N.  E.  1^4,  43  L.R.A:(N.S.)  9o4.  ... 

KH.  TtOLA^ox  OP  Liquor  Xf  w. 

A  corporfttioii  can  be  indioted  under  a  Htat- 
Qte  forbidding  the  solicitation  or  taking  of 
orders  for  intoxicating  liquOrs  in  certain  lo- 
calities. R.  M.  Rose  Co.  v.  State,  4  Ga.  App, 
588,  62  S.  E.  Il7.  Likewise  a  corporation 
may  be  guilty  of  a  conspiracy  to  caxry  liquor 
into  prohibited  teirritory, .  JopLia  Mercantile 
Co.  V.  U.  S.  reported  in  full,  port*  tliis  vol- 
ume, at  page  470,  And  a  corpotntion  may  be 
guilty  of  fttrnt8h4«|f  li^or-  to  a  nrnior. 
Southern  Express  Co.  v.  State,  1  GtL.  App. 
700,  M«S.  £.  ^7.  -  A  bordfkry  result  hvcs  beeta 
reached  in  a  case  wherein  it  wa^  Tield  that 
the  statute  making,  the  ktt'  unlawful  applied 
only  to  natural  persons.  Leo  Ebert  Brewing 
Co.  V.  SUte,  25  Ohio  Cir.  Ct  Rep.  601, 

11.  MiSCEXXANDOUS. 

Corporations  have  been  held  liable  to  prose- 
cution under  statutes  making  criminal  the 
following  acts: 

Advertising  to  practice  medicine  by  9.  per- 
son not  a  registered  physician:  People  v. 
John  H.  Woodbury  Dermatological  Institute, 
192  N.  Y.  454,  85  N.  E.  697,  affirming  1«4. 
App.  Div.  877,  109  N.  Y.  S.  578. 

Collecting  esxessivie  toll:  Nashville,  etc. 
Ridge  Turnpike  Co.  v.  State,-  96  Tenn.  24», 
34  S.  W.  4. 

Fishing:  U.  S.  v.  Alaslu.  Packers'  Assoc. 
1  Alaska  ^17. 

Inclosing  public  domain:  U.  S.  v.  Pacific 
Live  Stock  Co,  I92  Fed.  443. 

Knowingly  assisting  in  bringing  oertai|i 
laborers  into  the  United  States:  Grant  Bros. 
Constr.  Co.  v.  U.  S,  13  Ai:iz.  388<  Hi  Pac. 
955. 

Mailing  obscene  matter:     .U.  S.  t.  New 
Tork'Herald  Co.  169  Fed.  29e. 
Ann.  Cas.  IIII6C. — 30. 


Obtaining  money  by  false  pretenses:  See 
the  reported  case. 

Receiving  Ulega)  ii|te|«att »  State  v.  First 
Nat.  Bank,  2  S.  D.  568,  51  N.  W.  587.  See 
also  State  v.  Clark  Security  Bank,  2  S.  B. 
538-,  51  N,  W.  337. 

Sabbath  breaking:  State  v.  Southern  R. 
Co.  119  N.  C.  814,  25  S.  1^,  8^2,  56  Am.  St. 
Rep.  689. 

Selling  adulterated  milk:  Com.  v.  Grau- 
Qtein^  20$  Maas,.3a»  05^  N..E.  97. 

Selling  food  which  was  not  of  the  natitre, 
substance  and  quality  of  the  article  dematid- 
ed:     PeartaB  V.  Wfei-d  [1902]  2  K.  B.   (Eng.) 
1.    See  also  Small  V.  Com.  134  Ky.  27^,  12a 
g.  W.  36i:        ' 

Use  of  false  weights  and  measiurea:  Sta|» 
y.  Belle  Springs  Creamery .  Co.  83  Kan.  389, 
111  Pac.  474,  L.R.A.1915D  616. 

Willu)  deatruetion  of  premises  b^  tenant: 
State  v.  Rowland  Lumber  Co.  163  N.  C.  610. 
69  S.  E.  58. 

VMm  JPuHi9hin&tU, 

A  corporation  is  punished  for  its  criminal 
acts  by  fi^e.  N«)v  York  Cent.  R,  Go.  v.  U.  S. 
212  U.  S.  481,  29.  S.  Ct.  304,  53  U.  S.  (L. 
edO  ^l^;  Johtai  Gbnd  Brewing  Co.  v.  U.  S. 
204  Fed.  17,  124  C.  C.  A.  268;  U.  S.  V. 
Alaska  Paek<!rs'  Asbo<*.  1  Alaskii  217;  Over- 
land Cottort  Mill  Co.  V.  People,  32  Colo.  263,, 
75  Pac.  924,  105  Am.  St.  Rep.  74;  State  y. 
A^le  Springs  Ct^amery  Co.  83  Kan.  389,  ill 
Pac.  474,  Iy.R.A.1915D  Sl5;  People  v.  Detroit 
\Vhite  Lead  Works,  82  Mich.  471,  46  N.  W. 
735,  9  L.R.A.  722;  American  Fork  City  v, 
Ch4kVlier»  43  Uta^  231,  134  Pae.  739.  And 
see- the  reported  ^aee. 

Of  course  a'  corporation  cannot  l)e  impris- 
oned.    Cohen  v.  U.  S.  157  Fed.  651,  85  C. 

c.  A.  lis: 

The  fact  that  a  corporation  can  be  i^ned 
but  not  imprisoned .  does  not  render  penal 
statutes^ '  .presqrit>lJ9g ., Ane  or  in^ppriaonaieBt, 
and  applying  alike  to  iodlyidualsttnd  corpo- 
rfhtions,  open  io  the  objection  of  unequal* 
operation.  State  t.  Belle  Springs  Creamery 
Co.  83  Kan.  389,  111  Pac.  474,  L.R.A.1915r) 
515;  Small  v.  Com.  134  Ky.  272,  120  S.  W, 
361,  wherein  the  court  said:  "That  an  indi- 
vidual guilty  of  an  offense  may  be  both  fined 
a^d  iteprlsoned,  atid  a  corporation  likewise 
guilty  only  fined,  does  not  affect  the  validity 
of  the  statute.  The  appareut  discrimiiiation 
grows  out  of  conditioos  that  cannqt  be  avoid" 
ed,  aiid  the  corpor^itipn  that  is  favored  by  the 
discri^natioB  eaiaot  complain." 


466 


CITE  THIS  VOL.  ANN.  CAS.  1916C. 


KAUFMAN 

trKIT£D  STATEd. 

United  States  Circuit  Court  of  Appeals, 
Second  Circuit — March  17,  1914. 

212  ved.  eia. 


Bankruptcy    —    ConeealinK    Assets    — 
Felony. 

Bankr.  Act  July  1,  1898,  c.  541,  §  29b,  30 
Stat.  554  (Fed.  St.  Ann.  1912  Supp.  p.  646), 
provides  that  a  person  sball  be  punished  by 
imprisonment  for  not  to  exceed  two  years  on 
conviction  of  having  knowingly  and  fraudu-' 
lently  concealed  while  a  bankrupt,  or  after 
bis  discharge,  from  his  trustee  any  of  the 
property  belonging  to  his  estate  in  bank- 
ruptcy, Cr.  C<^e  section  332  (Act  March  4, 
1909,  c.  321,  36  Stat,  1152  [J^ed.  St.  Ann. 
1909  Supp. '  p.  495] ) ,  declares  that  whoever 
commits  any  act  constituting  an  offense  de- 
fined in  any  law  of  the  United  States,  or 
aids,  abets,  cdunsels,  defnandfi,  induces,  or 
procures  its  commission,  is  a  principal,  and 
section  335  provides  that  all  otfenses  which 
may  be  punished  by  death  t>y  imprisonment 
for  a-  term  exceeding  oile-  year  shall  be 
deemed  felonies.  It  is  held  that  an  indict- 
ment charging  the  president  and  manager  of 
a  bankrupt  corporation  with  knowiqgly  and 
fraudulently  aiding  and  abetting  the  conceal- 
ment of  its  assets  charged  a  felony. 

Criminal   I«|lw  —  Prinoipal  Im   Seeond 
Degree  —  Proseeution. 

Under  Cr.  Code  (Act  March  4,  1909,  c. 
321,  35  Stat.  1152  [Fed.  St.  Ann.  1909  Supp. 
p.  495])  §  332,  providing  that  all  aiders  or 
abettors  of  any  crime  are  principals,  where 
defendant  was  charged  with  knowingly  and 
fraudulently  aiding  and.  abetting  a  bankrupt 
corporation,  of  which  he  was.  president  and 
general  manager,  to  conceal  its  assets  from 
its  trustee,  it  is  not  necessary  that  the  cor- 
poration should  be  first  convicted  before 
the  conviction  of  accused. 

Corporations  —  Criminal  Iiilklvility. 

A  bankrupt  corporation  is  capable  of  com- 
mitting the  offense  of  knowingly  and  fraudu- 
lently concealing  its  property  from  its  trus- 
tee in  violation  of  B^nkr.  Act  July  1,  1898,  c. 
541,  §  29b,  30  Stat.  554  (Fed.  St.  Ann.  1912 
Supp.  p.  646). 

[See  note  at  end  of  this  case.] 

Bankmptey  —  Concealment  of  Assets. 

Bankr.  Act,  July  i„  1898.  c.  541,  §  29b,  30 
Stat.  554  (Fe4.  St.  Ann.  1012  Supp.  p.  646), 
providing  that  a  persoh  shall  he  punished, 
etc.,  on  conviction  of  the  offense  of  having 
knowingly  and  fraudulently  concealed,  while 
a  bankrupt,  or  after  his  ^ohatge;  frem  his 
trustee  any  of  the  property  belonging  to  his 
estate  in  bankruptcy,  applies  only  to  one 
who  has  been  adjudicated  a  bankrupt,  and 
not  to  one  guilty  of  aiding  and  abetting  the 
bankrupt  in  knowingly  and  fraudulently  con- 
cealing its  assets. 


8ame. 

Where  an  alleged  concealment  of  assets  of 
a  bankrupt  corporation  begins  before  the 
appointment  of  a  trustee  and  continues  after 
such  appointment,  it  constitutes  a  conceal- 
ment from  him,  within  Bankr.  Act  July  1, 
1898,  c.  541,  §  29b,  30  Stat.  554  (Fed.  St. 
Ann.  1912  Sunp.  p.  646),  making  such  coa- 
cealment  a  felony. 

Witnesses    —    PriTilesed    Commnniea- 
tions  —  Attorney  and  Client. 

Where  accused  is  charged  with  Hiding  and 
abetting  a  bankrupt  corporation,  of  which 
he  was  presideat  and  manager,  to  eonceal  its 
assets  from  its  trustee^  evidence  of  defendant'* 
attorney  that  he  was  retained  by  defendant  as 
attorney  for  the  corporation,  and  also  to  rep- 
resent defendant  individually^  is  not  objec- 
tionable as  privileged. 

Instmotions    —    Matters    powered    \j 
General  Cltarse. 

.  Where  the  court's  charge  is  explicit  and 
fair,  and  covered  all  the  aspects  of  the  case 
requiring  th^t  all  the  facts  must  be  proved 
against  defendant  beyond  a  reasonable  doubt, 
and  defines  reasonable  doubt  in  the  .language 
of  defendant's  counsel,  it  is  not  error  to  re- 
fuse a  charge  that  if  on  the  whole  case  the 
jury  should  find  ihat  the  evidence  was  evenlj 
balanced,  or  thev  were  unable  to  determine 
where  the  truth  lay,  that  created  a  reasonable 
doubt,  and  defendant  would  be  entitled  to  an 
acquittal. 
Bankmptey  —  AkottinK    ComoealflMmt 

of  Assets. 

In  a  prosecution  of  the  president  and  man- 
ager of  a  bankrupt  corporation  for  aiding  and 
abetting  tlie  concealment  of  its  assets  from 
its  trustee,  the  fact  that  there  is  no  evidence 
that  defendant  was  holding  the  moneys  under 
an  agreement  with  the  biuikrupt  to  do  with 
them  what  it  requested  does  not  impair  the 
government's  case. 

Same. 

In  a  prosecution  of  the  president  and 
manager  of  a  bankrupt  corporation  for  aiding 
and  abetting  the  concealment  of  its  assets 
from  its  trustee,  evidence  h^ld  to  sustain  a 
conviction. 

Error  to  United  States  District  Court, 
Southern  District  of  New  York. 

Criminal  aetien.  Henry  Kaufman  con- 
victed of  aiding  and  abetting  Daisy  Shirt 
Company,  bankrupt  corporation,  to  coneeal 
its  assets  from  its  trustee,  and  brings  error. 
Affirmed. 

[615]  Henry  'Kaufman  was  convicted  of 
aiding  and  abetting  the  Daisy  Shirt  Com- 
pany, a'  bankrupt  corporation,  to  conceal  its 
assets  from  its  trustee,  and  he  brii^fs  error. 
Affirmed. 

The  plaintiff  in  error,  Henry  Kaufman, 
hereinafter  referred  to  as  the  "defendant." 
was  president  of  the  Daisy  Shirt  Company,  a 
corporation  organized  under  the  laws  of  the 
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state  of  New  York,  and  was  in  cliarge  of  the 
company.  This  compftny  was  engaged  in  the 
manufacture  and  sale  of  shirts  and  had  its 
principal  place  of  business  in  the  eitv  of  New 
York.  On  November  5,  1010.  an  involuntary 
petition  in  bankruptcy  was  filed  again^iit  tlie 
company  and  it  was  duly  adjudicated  a  bank- 
rupt. The  evidence  discloses  that  between 
October  24  and  November  2,  1910,  Kaufmaq 
assigned  a  large,  portion  of  the  outstanding 
accounts  of  the  company  to.  the  Federal  Fi; 
nanoe  Company  for  $2,718.15.  He  assigned 
other  accounts  to  une  Silverstone  for  $900. 
He  sold  to  other  parties  a  large  quantity  of 
mercliandise  belonging  to  the  company  receiv- 
ing altogether  $12,653.72.'  A  large  part  of 
this,  was  paid  to  him  in  cash  and  some  pi  it 
in  checks  which  he  cashed.  On  or  about 
November  3d^  a  few  days  before  the  company 
waa  thrown  into  bankruptcy,  Kaufman  left 
New  York  for  California,  stopping  at  Mon- 
treal on  hia  way  where  ho  remained  a  month. 
He  was  arrested  in  California  and  brought 
from  there  to  New  York  to  answer  an  indict- 
ment charging  him  with  aiding  and  abetting 
a  bankrupt  corporation  to  conceal  its  assets. 
He  never  turned  over  any  of  the  money  he 
had  received  as  hereinbefore  set  forth.  The 
defendant  undertook  to  account  for  the  money 
which  he  had  received  before  leaving  for 
California  by  claiming  that  he  had  paid  cer- 
tain specified  amounts  to  his  wife,  his  sister, 
his  brother,  his  father,  his  mother-in-law,  and 
to  certain  other  persona  including  $495  to  his 
attorney. 

The  defendant's  testimony  was  that  he  had 
inveated  $10,000  in  the  business,  which  was 
inadequate  for  the  demands  made  upon  it; 
that  it  became  necessary  to  borrow  money, 
and  the  defendant  secured  .a  loan  of  $5,000 
from  the  Madison  Trust  Company,  which  he 
put  into  the  treasury  of  the  corporation ;  that 
he  raised  $1,200  on  his  mother-in-law's  jew- 
els, which  sura  was  deposited  in  the  bank 
account  of  the  corporation,  as  well  as  $875  on 
life  insurance  belonging  to  her,  likewise  paid 
to  the  corporation ;  that  his  sister  loaned  the 
company  $2,400  in  various  amounts ;  that  his 
father  paid  $2^500  to  avoid  foreclosure  of 
mortgage  assigned  to  the  Franklin  Trust 
Company  as  security  for  its  loan  to.  the  cor- 
poration; that  he  pledged  his  wiff^'s  jewels 
with  the  Provident  Loan  Association  for 
$i,600«  which  went  into  the  treasury  of  the 
[6161  corporation;  that  he  borrowed  $400 
from  one  Gutkin.  He  testified  that  things 
were  going  v^y  badly  with  the  corporation 
and  that  great  prcsaure  was  brought  to  bear 
on  him  to  pay  the  debts  thus  incurred;  that 
he  yielded  to  these  demands  and  paid  from 
the  moneys  received  upon  the  assignment  of 
the  outstanding  accounts  and  sale  of  mer- 
ehandise  sums  aggregating  $11,438,  part  of 
which .  went   to  merchandise  creditors  also. 
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The  other  witnesses  for  the  defense  corrob- 
orated his  statements  to  some  extent. 

Adfxm  Williamr  Levff  for  plaintiff  in  errors 
H,  Bnowde%  Marahall  and  Roger  R.  Wood 
for  defendant  in  error. 

Sitting:  Lacombe,  Ward,  and  Rogers,  Cir- 
cuit Judges. 

RooEBS,  J. —  {after  stating  the  facts). — 
The  plaintiff  in  error  who  was  the  defendant 
below  has  been  convicted  of  the  crime  of  hav- 
ing aided  and  abetted  the  Daisy  Shirt  Com- 
pany in  concealing  its  assets  in  violation  of 
section  20b  of  the  Bankruptcy  Act.  He  waa 
not  charged  with  having  concealed  the  assets 
of  the  company  from  the  trustee  in  bankrupt- 
cy. The  indictment  charged  the  Daisy  Shirf 
Company  with  having  concealed  its  assets 
from  its  duly  qualified  trustee  in  bankruptcy 
to  an  amount  exceeding  $5,000,  and  further 
charged  that  the  defendant  "under  the  cir- 
cumstances aforesaid  did  knowingly  and 
fraudulently  cause,  procure,  aid  and  abet,  the 
Daisy  Shirt  Company  while  the  said  Daisy 
Shirt  Company  was  a  bankrupt  as  afore^taid, 
knowingly  and  fraudulently  to  conceal  Sn  the 
manner  and  form  aforesaid,  from  William  P. 
Myhan,  the  duly  qualified  trustee  iji  bank- 
ruptcy of  the  said  Daisy  Shirt  Compiiny,  the 
aforesaid  sums  of  money  and  the  aforesaid 
property  belonging  to  the  estate  in  bankrupt- 
cy of  the  said  Daisy  Shirt  Company." 

The  provision  of  section  20b  of  the  Bank- 
ruptcy Act  reads  as  follows: 

**A  person  shall  be  punished,  by  imprison- 
ment for  a  period  not  to  exceed  two  years, 
upon  conviction  of  the  offense  of  having  l^now- 
ingly  and  fraudulently  concealed  while .  a 
bankrupt,  or  after  his  discharge,  from  his 
trustee  any  of  the  property  belonging  to  his 
estate  in  bankruptcy."  '  (Fed.  St.  Ann.  1912 
Supp.  p.  646). 

The  Criminal  Code  in  section  332  provides 
that : 

** Whoever  directly  commits  any  act  con- 
atituting  an  offense  defined  in  any  law  of  the 
Cnited  States,  or  aids,  abets,  counsels,  com- 
mands, induces,  or  procures  its  commission, 
is  a  principal."  (Fed.  St.  Ann.  1909  Supp. 
p.  496.) 

The  federal  courts  have  such  criminal  ju- 
risdiction only  as  is  given  by  act  of  Congress. 
Jones  v.  U.  8.  137  U.  S.  202-211,  11  S.  Ct. 
80,  3i  U.  S.  (L.  ed.)  691.  The  defendant  was 
indicted  as  a  principal  under  section  332  of 
the  Criminal  Code,  and  the  ease  was  tried 
op  that  theory. 

The  offense  of  concealing  the  assets  from 
the  trustee  in  bankruptcy  is  a  felony  as  one 
committing  the  offense  may  be  punished  hy 
imprisonment  for  more  than  one  year.  Sec- 
tion 335  of  the  Penal  Laws,  Act  March  4, 
1909  (Fed.  St  Ann.  1909  Supp.  p.  495).    tn 
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tlie  case  of  felonies  the  common  law  recog- 
nized the  distinction  of  principals  and  acces- 
saries, a  distinction  it  refused  to  apply  to 
persons  participating  in  treason  and  in  mis- 
demeanors. In  the  case  of  treason  and  mist 
demeanors  all  persons  [617]  who  were  guilty 
at  all  were  punishahle  as  principals  and  in- 
dictable as  such.  In  the  case  of  felonies  one 
who  aided  and  abetted  the  principal,  but  was 
absent  when  the  crime  was  committed,  or 
who  after  the  crime  was  committed  assisted 
the  .perpetrator,  was  simply  an  accessory. 
And  according  to  the  common  law  an  acces- 
sory could  not.be  tried  before  the  conviction 
of  the  principal.  But  under  section  332  of 
the  Criminal  Code  of  the  United  States  all 
abettors  of  any  crime  are  made  principals. 
It  is  not  necessary,  therefore,  that  a  bankrupt 
corporation  should  first  be  convicted  before 
bringing  to  trial  one  charged  with  aiding 
and  al^etting  in  the  concealment  of  its  assets 
from  a  trustee  in  bankruptcy. 

It  is  undoubtedly  the  case  that  decisions 
and  dicta  can  be  found  denying  that  a  cor- 
poration can  be  indicted.  Lord  Holt  U  re- 
porte.d  as  having  said  that  ^'a  corporation 
is  not  ^dictable,  but  the  particular  members 
of  it  ar^."  Anonymous,  12  Mod.  (Eng.)  550. 
But*  it  IS  a  well-established  principle  of  mod- 
ern jurisprudence  that  an  indictment  will  lie 
a^inst  a  corporation,  although  there  are 
some  crimes,  as  treason,  or  felony,  or  breach 
of  tha  peace,  in  .reispect  of  which  it  is  agreed 
that  an  indictment  could  not  be  maintained 
against  it,  i^nd  it  has  been  held  that  where  a 
statute  prescribes  fine  and  imprisonment  it  is 
not  applicable  to  a  corporation  because  a 
corporation  cannot  be  imprisoned.,  tJ.  S.  v. 
Braun,  168  Fed.  456.  But  in  Cohen  v.  U.  S. 
157  Fed,  651,  85  C.  C.  A.  113  '(l^Ot),  this 
coprt  decided  that  a  bankrupt  corporation 
was  capable  of  committing  the  criminal  of- 
fense of  knowingly  or  fraudulently .  conceal- 
ing its  property  from  its  trustee  defined  and 
made  punishable  by  the  Bankruptcy  Act,  i^nd 
thfitv  persons  who  conspire  to  caiisc  a  corpo- 
ration to  commit  such  an  offense  are  indict- 
able  for  the  conspiracy,  iand  that  it  is  imma- 
terial that  the  corporation  is  not  or  cannot 
be  indicted  as  one  of  the  conspirators.  We 
know  of  no  reason  why  we  should  pot  adhere 
to  ihe  opinion  we  then  expressed.  We  are 
compelled  therefore  to  disregard  the  defend- 
anf^s  contention  that,  if  the  corporation  could 
not  be  convicted  of  the  offense  described  in 
section  29b  of  the  Bankruptcy  Act,  he  could 
not  be  convicted  of  aiding  and  abetting  in  the 
commission  of  such  an  offense.  There  Is  lio 
distinction  in  principle  between  the  Coh<»n 
Case,  supra,  and  the  case  at  bar.  The  fact 
that  in  the  Cohen  Case  the  indictment  was 
for  conspiracy  under  pectlpn  5440  of  the  Re- 
vised Statutes  (2  Fed.  St'.  Ann.  247)  while 
in  this  cade  the  indictment  is  based  on  k 


concealment  of  assets,  is  a  distinction  without 
a  difference 's6  far  as  the  principle  involved  is 
concerned. 

It  may  be  conceded  that  defendant  could 
not  be  convicted  under  section  29b  of  the 
Bankruptcy  Act.  That  section  applies  only 
to  one  who  has  "knowingly  ot  fraudulently 
concealed  while  a  bankrupt  or  ifter  his  dis- 
charge." As  the  defendant  is  not  alleged  ever 
to  have  been  a  bankrupt  the  section  is  with- 
put  application  to  him.  It  was  held  in  Field 
V.  tJ.  S.  137  Fed.  6,  6d  C.  C.  A.  588,  that  the 
present  or  past  bankruptcy  of  the  person 
accused  was  an  indispensable  element  of  the 
offense  created  b^  t^at  sectioh.  The  defendant, 
however,  is  mistaken  in  supposing  that  the 
principle  announced  in  the  Field  Case  ii  so 
far  applicable  tp  his  case  ais  to  require  this 
court  to'  [618]  set  aside  his  conviction.  He 
loses  sight  of  the  fact  that  his  own  convictton 
is  not  under  section  29b  of  this  Bankruptcy 
Act  which  was  under  discussion  in  the  Field 
Case,  but  is  under  section  332  of  the  Criminal 
Code. 

The  offense  with  which'  the  defendant  is 
charged  is  that  he  aided  and  abetted  the 
Daisy  Shirt  Company  whilfe  the  said  company 
Was  a  bankrupt  knowingly  tend  fraudulently 
to  conceal  from  the'  duly  ^uaHfied  trustee 
property  belonging  to  the  estaie  In  bankrupt- 
cy. The  concealment  must  be  a'  concealment 
from  the  trustee'.  In  r6  Adams,  171  Fed.  599. 
In  the  case  at  bar  the  ftmds  were  taken  and 
the  concealment  beg«tif  before  the  appointment 
of  the  trustee.  But  if  the  concealment  which 
began  before  the  appointment  of  the  trustee 
continued  after  the  iippointment  was  made, 
and  there  was  eVidence  in  this  case  showing 
that  it  did,  it  constituted  Concealment  from 
Kiim.  This  We  decide  in  th^  Cohen  Case, 
supra. 

The  defendant  took  the  stand  and  testified 
ih  his  own  behalf.  It  is  Urged  upon  ua  that 
i^rror  was  cbmmftted  at  the  trial  in  the  ad- 
mission  of  certain  evidence.  The  defendant's 
attorney  was  perniitted  tb  say: 

*'I  wa^  retained  by  Mr.  Kaufman  (the  de- 
fendant) as  attprti^  for-  the  Daisy  Shirt 
Company,  and  also  to  represent  him  individu- 
all:^.'' 

It  was  objected  that  this  evidence  wm  cal- 
culated to  bias  or  prejudice  the  defendant  in 
the  eyes  of  the  jif*^.  We  see  no  vAlid  objec- 
tion to  the  admission  of  the  testimony.  If 
the  attorney  was  retaiined  by  the  defendant  to 
represent  hiin  personally  in  the  bankrnptey 
proceeding^,  the  fact  cannot  be  regarded  as 
))rivilegod.  It  was  necessary  for  the  witness 
to  give  this  testimonv  before  he  could  claim 
his  privilege'  as  to  communications  which 
passed  between  him  and  the  attorney  about 
which  he  was  asked  and  which  were  excluded 
lipoii' the  theory  that  they  were  privileged. 
Whether  any  6rror  wa6  eoiAibitied  in  refuaing 
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to  allow  the  commiuiications  which  may  hav^ 
paased  between  the  defendant  and  hU.counJ>el 
in.  respeet  to  the  commissioii  of  a  crime  or 
a  fraud,  the  legal  adviser  being  ignorant. o^ 
the  purpose  for  which  ^the  advice  wa»  want- 
ed, ia  not  before  vs.  But  it  may  be  remarked 
in  passing  that  it  has  been  held  in  England 
that  communication  tnvide!  in  furtherance  of 
any  criminal  or  fraudulent  purpose  is  not 
privileged.  Reg.  v.  Cox,  L.  R.  14  Q.  B.  153. 
And  tho  EngUsh  rule  appears  to  have  been 
regarded  with  favor  In  the  Supreme  Court 
of  the  United  States  in  Alexander  v.  U.  S« 
138  U.  S.  353,  11  S.  Gt.  350,  34  U.  S.  (L.  ed.) 
954,  the  rule  being  limited  to  .cases  where  the 
party  is  tried  for  the  crime  in  furtherance  of 
which  the  communication  was  made,  although 
the  attorney  declared  in  the  case  at  bar  that 
he  had  been  retained  by  the  defendant,  the 
defendant  while  on  the  stand  positively  denied 
that  he  had  been  so  retained.  In  view  of  his 
testimony  on  that  point,  we  fail  to  see  what 
right  he  has  ify  raise  the  question  of  privilege 
at  all.  He  cannot  bioW  hot  and  cold  at  the 
same  time.  But  irrespective  of  his  right  to 
raise  the  question,  there  is  nothing  in  the 
point  which  he  seeks  to  make. 

The  defendant  predicates  error  upon  a  re- 
fusal to  charge  "that  if  upon  the  whole  ease 
the  jury  should  find  that  the  evidence  is 
evenly  [6191  balaiwed,  or  that  they  are  un- 
able to  detennint'  where  the  truth  lies,  then 
that  would  create  a  reasonable  doubt,  and  the 
defendant  is  entitled  to  an  acquittal."  Tlie 
chai'ge  was  a  full,  clear,  explicit,  and  fair 
one,  covering  all  the  aspects  of  the  case. 
The  instructions  upon  the  law  were  sufficient- 
ly distinct  and  precise.  On  the  subject  of 
reasonable  doubt  the  jury  was  charged  as 
followa: 

"Now,  in  this,  as  in  aH  other  criminal 
cases,  all  of  the  facts  must  be  proved  against 
the  defendant  beyond  a  reasonable .  doubts 
which  is,  as  Mr.  Mclntyre  (the  defendant's 
eounsel)  told  you.  That  does  not  mean  that 
you  should  look  around  to  see  what  remote 
or  unreasonable  theory  you  can  imagine  that 
might  throw  it  ovii  If  every  suggestion 
which  is  not  obviously  fictitious  ia  excluded 
from  your  mind»  so  that  your  minds  are 
settled  that  the  man  is  guilty,  then  you  bring 
a  verdict  against  him.  It  is  only  in  case  you 
shall  have  some  doubt,  for  which  you  can  give 
a  sensible  reason,  that  you  are  to  bring  in  a 
verdict  of  guilty." 

What  Mr.  Kclntyre  had  told  the  jury 
about  "reasonable  doubt"  does  hot  appear 
ia  the  record.  If  he  thought  that  what  he 
said  to  the  jury  on  the  subject^  which  the 
court  ado|yted  and  supplemented,  was  not 
adequate,  he  should  have  had  what  he  said 
on  that  subjeet  incorporated  into  the  reeoitd 
for  our  information.  The  accused  was  en* 
titled  to  have  the  jury  instructed  that  the 


prosecution  must  prove  the  charge  against 
him  bey  end.  a  reasonable  doubt.  Spme  courts 
have  declared  that  it  is  not  necessary  for  the 
trial  judge  to  define  or  explain  tlie  words 
"reasonable  doubt."  State  v.  Davis,  48  Kan. 
3,  28  Pac.  1092;  State  v.  Reed,  62  Me.  120; 
Stately.  Robinson,  117  Mo.  649,  23  S.  W. 
106C.  '  The  Supreme  Court  of  the  United 
States,  in  Miles  v.*  U.  S.  103  V.  S.  304,  312, 
96  U.  S.  (L.  ed.)  481),  said  "Attempts  to 
explain  the  term  'reasonable  doulbt'  do  not 
usually  result  in  making  it  ajiy  clearer  to  the 
minds  of  the  jury."  And  the  same  court, 
speaking  through  Sir.  Justice  Brewer,  in  Dun- 
bar V.  U.  S.  156  y.  S.  185,  199,  15  ^.  Ct.  325, 
39  U.  S.  (L.  ed.).  390  (1894),  referred  ap- 
provingly to  what  was  said  in  the  Miles  Case. 
We  are  not  now  expressing  any  opinion  upon 
whether  the  trial  judge  is  or  is  not  bound 
to  define  a  reasonaHe  .doubt.  But  we  fail 
to  discover  after  what  had  already  been  said 
updn  the  subjeot  any  reason  wby  the  eourt 
should  have  enlarged  upon  it  by  complying 
with  the  request  of  counsel  tQ  change  in  the 
words  requested.  The  subjeet  had  already 
been  adequately  covered. 
•  There  was  no  evidence  that  Kaufman  was 
holding  the  moneys  under  an  agreement  with 
the  bankrupt  to  do  with  th^n  what  it,  asked. 
Oi  course,  if  there  had  been  siich  ^^)4i^mie,  it 
would  have  been  important  in  estahlishing 
the  gBtlt  of  the  defendant.  B^t  jthe  ahset^pe 
of  such  evidence  does  not  impair  the  gQvexn- 
ment's  case,  for  it  is  not  at  all  important 
whether  the  defendant  in  taking  and  conceal- 
ing the  assets  was  concealing  them  on  behalf 
of  the  bankrupt  or  for  himself,  llie  offense 
consists  in  concealing  from  the  trustee  any  of 
the  i^^operty  bielKAiging  to  Ifte  .barila«pt. 
What  may  be  the  purpose. of  the  concealment 
and  who  is  to  benefit  by  it  does  not  enter 
into  the  matter.  The  wrong  that  is  being 
punished  is  4ihe  wlthhblcling  from  the  trustee, 
and  therefore  from  the  creditors,  property  to 
whrieh  4hey  art  entitled. 

There  is  no  error  of  law  and  tiie  evidence 
abundantly  supports  [620]  the  verdict  of  the 
jury.  The  jury. has  found  v^er  instructions 
of  the  court  that  the  assets  were  secreted 
under  a  general  scheme  and  that  the  defend- 
ant aided  «nd  abetted  ^the  bsnki^ipt  oor^(Mra> 
tion  in  the  concealment  of  its  assets  from  its 
trustee  in  bankruptcy.  The  defendant  ad- 
mitted he  had  taken  the  moneys  and  thai 
he  had  never  turned  over  a  dollar  to  the  trus^ 
tee.  His.  claim  that  he  paid  $400  to  one 
Kuntz  on  a  ^debt  due  to  the  latter  from  the 
corporation  was  denied  by  Kuntz.  Neither 
his  wife,  nor  his  mother-in-law  nor  his  broth- 
er were  called  to  corroborate  him  in  the  story 
he  told  as  to  pa^nnents  made  to  them  in  pay- 
ment of  debts  due  to  them  likewise  from  the 
corporation.  His  sister  took  the  stand  to 
corrqborate  him  as  to  payments  made  to  her 
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by  him,  but  her  testimpny  was  properly  char- 
acterized by  the  trial  judge  as  extraordiimry 
and  was  evidently  not  believed  by  the  jury. 
As  soon  as  he  obtained  the  money  of  the 
bankrupt,  he  left  the  United  States  without 
informing  any  one  where  he  was  g6ing.  He 
did  not  even  wait  to  surrender  the  lease  to 
his  apartment  or  to  look  after  the  storage  of 
his  furniture.  He  never  communicated  with 
the  trustee,  nor  did  he  in  any  way  assist  in 
straightening  out  the  aftairs  of  the  bankrupt 
corporation  of  Vhich  he  was  president  and 
general  manager.  The  case  is  a  particularly 
flagrant  one,  and  the  majority  of  the  court 
discover  no  reasoti  for  reversing  the  judg- 
ment. 
Judgment  aflirmed. 

NOTE. 

The  reported  case  supports  the  rule  iliat 
an'  indictment  will  lie  against  a  corporation 
and  distinctly  holds  that  a  bankrupt  corpora- 
tion is  capable  of  committing  the  criminal 
offense  of  Icnowingly  or  fraudulently  conceal- 
ing its  property  from  its  trustee,  although 
the  corporation  eannot  be  punished  by  im- 
prisonment. For  an  exhaustive  discusBion  of 
the  eriminal  liability  o^  a  corporation  for 
aets  of  misfeasance,  see  the  note  to  State  ▼. 
Salisbury  le^,  etc.  Co.  reported  ante,,  tliis 
volume,  at  page  466^. 


said  att  by  carrying  liquor  into  such  terri- 
tory need  not  allege  that  it  ifM  to  be  imported 
from  without  the  «tate  of  Oklahoma. 

Same. 

Tn  none  of  the  legislation  of  Congress  pro- 
hibiting the  introduction  .ol  liquor  into  the 
Indian  country  have  state,  lines  been  recog- 
nized, but  the  acta  prohibited  have  always 
been  held  unlawful  whether  the  liquor  waa 
introduced  from  points  within  the  same  state 
or  from  without. 

Corporations  1-  Grlmiiial  Xiiabilitr* 

A  corporation  may  be  indicted  and  convict- 
ed under  section  37  of  the  Criminal  Code 
(Act  March  4,  1909,  c.  321,  35  Stat.  1096 
[Fed.  8t.  Ann.  1909  Supp.  p.  415]),  for 
conapiracy  to  commit  an  oflfenae  againat  the 
United  States-  by  carryii^  ^qiiora  into  In- 
dian Territory  or  introducing  liquors  into 
the  Indian  country,  although  under  section 
335  of  the  Criminal  Code  <Fed,  St.  Ann.  1909 
Supp.  p.  496)  the  offense  is  a  felony. 

[See  note  at  end  of  this  case.] 

-Error  to  United  States  District  Court, 
Western  District  of  Missouri. 

Criminal  action.  Joplin  Mercantile  Com- 
pany et  al.,  convicted  of  cpnsppuracy  and 
brings  error.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

Paul  A.  Eioert  for  plaintiffs  in  :error. 
Leslie  J.  Lyons  and  Thod  B,  L^mdon  for  de- 
fendant in  error. 


Sitting:  Hbok  and  Smith,  Circuit  Judg 
and  Amidom,  1^ strict  Judge. 
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United   States  Circuit  Court  of   Appeak, 
Eighth    Circuit-^Apni    3,    1914. 
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Xttdlaas  «»  Sklpmeata  of  Llqi&or  iiUo  Im- 
•diaa  Territory.  ,  , 

Act  March  1,  1895,  c.  145,  §  8,. 28  Stat. 
697  (3  Fed.  St.  Ann.  4;94),  which  inter  alia 
prohibits  the  carrying  of  intoxicating  liquors 
into  Indian  Territory,  was  enacted  as  a  part 
of  the  recognized  guardianship  by  the  United 
Stittes  of  the  Indians  as  a  separate  but  in- 
dependent people,  and  in  the  exercise  of  the 
constitutional  power  of  Congress  to  regulate 
commeroe  with  the  Indian  tribefl,  and  ws.s 
not  repealed  by  the  Enabling  Act  of  Okla- 
homa, and  the  admission  of  the  st^te  there: 
under,  as  to  importations  from  parts  ot  the 
state  not  within  the  former  Indian  Territory, 
and  an  indictment  for  conspiracy  to  Tidate 


[927]  Smith,  J. — An  indictment  waa  re- 
turned for  conspiracy  under  section  37  of  the 
Penal  Code  (Act  March  4,  1909,  c.  321,  35 
Stat.  1096^  FM.  St.  Ann.  1909  Supp.  p.  415), 
charging  that  the  Joplin  Mercantile  Company, 
a  corporation  existhig  under  and  by  virtue 
of  the  laws  of  the  state  of  Missouri,  and  one 
Joseph  Filler,  -and  one  Ben  Due,  and  one 
Martin  P.  Witte,  and'  other  persona  to  the 
grand  jury  unknown,  hereinafter  called  the 
defendants,  then  and  there  being,  did  then 
and  there'  unlawfully,  willfully,  knowtngriy, 
and  feloniously  conspire  together  -to  eonunit 
an  offense  against  the  United  States  of  Anter- 
ica,  to  i^t,  to  unlawfully,  knowingly,  and 
feloniously  introduce  and  -attempt  to  intro- 
duce malt.  Spirituous,  vinous,  and  othor  in- 
toxicating  liquors  into  tlie  Indian  country 
which  was  formerly  the  Indian  Territory  and 
now  is  included  in  a  portitMiof  the  st^te  of 
Oklahoma,  aad  into  the  city  of.  Tulso,  Talsa 
county,  Okla.,  which  was  formerly  within 
and  is  now  a  part  of  what  is  known  as  the 
Indian  country  and  into  other  parts  and  por- 
tions of  that  part  of  Oklahoma  whieh  lies 
within  the  Indian.  •  country.  Certain  overt 
acts  were  then  alleged  all  of  wfaieh  chc^ ged 
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that  the  defendants  dipped  liquors  from 
Joplin>  Mo.,  to  Tulsa,  Okl. 

Ben  Ihie  pleaded  guilty.  The  case  against 
the  Joplin  Mercantile  Company,  Joseph  Fil- 
ler, and  Martin  F.  Witte  was  tried  to  a  jury 
who  found  the  Mercantile  Company  and  Filler 
guilty  and  acquitted  Martin  [928]  F.  Witte, 
and  the  Joplin  Mercantile  Company  was 
fined,  and  Filler  sentenced  to  the  Leaven- 
worth penitentiary,  and  they  sued  out  a  writ 
of  error. 

The  only  errors  assigned  which  can  be  con- 
sidered by  us  are: 

(1)  The  court  erred  in  overruling  the  de- 
murrer of  the  defendants  and  each  of  them 
to  tlie  said  indictment  herein. 

(2)  The  court  erred  in  oyerruling  the  mo- 
tion to  quash  said  indictment  herein  made 
by  the  defendants  and  each  of  them. 

(3)  The  court  erred  in  overruling  the  mo- 
tion in  arrest  of  judgment  herein  made  by  the 
defendants  and  each  of  them. 

Neither  the  evidence  nor  the  charge  of  the 
court  are  before  us. 

The  other  questions  covered  by  the  assign- 
ments are  with  reference  to  the  motion  for  a 
new  trial  which  cannot  be  considered  here 
and  the  admission  of  certain  evidence  which 
does  not  appear  in  the  transcript. 

The  questions,  therefore,  before  this  court 
can  be  resolved  into  one:  Did  the  indictment 
tharge  an  offense? 

There  are  two  separate  systems  of  laws  on 
the  snbject  of  liquors  imported  into  the  ter- 
ritory here  in  question.  The  Fifty-Second 
Congress,  on  July  23,  1892  (chapter  234,  27 
Stat.  260),  enacted  the  following  as  a  sub- 
stitute for  section  2139  of  the  Revised  Stat- 
utes: 

"Sec.  2139.  Xo  ardent'  spirits,  ale,  beer, 
wine,  or  intoxicating  liquor  or  liquors  of 
whatever  kind  shall  be  introduced,  under  any 
pretense,  into  the  Indian  conntJ'y.  Every 
person  who  sells,  exchanges,  gives,  barters,  or 
disposes  of  any  ardent  spirits,  ale,  beer,  wine, 
or  intoxicating  iiquors  of  any  kind  to  any 
Indian  under  charge  of  any  Indian  superin- 
tendent'or  agefrt  or  ihtroduceli  or  attempts  to 
introduce  any  ardent  spirits,  ale,  wine,  or 
beer,  or  intoxicating  liqiior  of  any  kind  iilto 
the  Indian  country  shall  be  punished  by  im- 
prisonment for  not  more  than  two  years,  and 
by  a  fine  of  not  more  than  three  hundred  dol- 
lars for  each  offense.  But  it  shall  be  a  su^ft* 
cient  defense  to  any  charge  of  Introducing  or 
attempting  to  introdtice  ardent  spirits,  ale, 
beer,  wine,  or  intoxicating  liquors  into  the 
Indian  country  that  the  acts  diarged  were 
done  under  authority  in  writing  from  the 
War  Department,  or  any  officer  duly  author- 
ised thereunto  by  the  War  Department.  All 
complaints  for  the  arrest  of  any  person  or 
persons  made  for  violation  of  any  of  the  pro- 
visions of  this  act  shall  be  made  in  the  conn- 


ty  where  the  offense  ^all  have  been  com- 
mitted, or  if  committed  upon  or  within  any 
reservation  not  included  in  any  county,  then 
in  any  county  adjoining  such  reservation^ 
and,  if  in  the  Indian  Territory,  before  the 
United  States  couH  commissioner,  or  com- 
missi(Hier  of  the  circuit  court  of  the  United 
States  residing  nearest  the  place  where  the 
offense  was  committed,  who  is  not  for  any 
reason  disqualified;  but  in  all  cases  such 
arrests  shall  be  made  before  any  United 
States  court  commissioner  residing  in  such 
adjoining  eounty,  or  before  any  magistnrate 
or  judicial  officer  authorized  by  the  laws  of 
the  state  in  which  such  reservation  is  located 
to  issue  warrants  for  the  arrest  and  examina- 
tion of  offenders  by  section  ten  hundred  and 
fburteen  of  the  Revised  Statutes  of  the  Unit- 
ed States.  And  all  persons  so  arrested  shall,* 
unless  discharged  upon  examination,  be  held 
to  answer  and  stand  trial  before  the  court  of 
the  United  States  having'  jurisdiction  of  th^ 
offense."     (3  Fed.  St.  Ann.  382.) 

January  80,  1897,  it  being  doubtful  wheth- 
er land  allotted  to  Indians  remained  Indian 
country  under  the  existing  laws,  the  Fifty- 
Fourth  Congrese  enacted  Act  Jan.  30,  1897; 
e.  109,  29  Stats.  506,  in  part  as  follows: 

''Any  person  who  shall  introduce  or  at- 
tempt to  introduce  any  malt,  spirituous,  or 
vinous  liquor,  including  beer,  ale,  and  wine, 
or  any  atdent  or  intoxicbtiog  liquor  of  any 
kind  whatsoever  into  the  Indian  country, 
which-  [-929.]  term  shall  include'  any  Indian 
allotment  while  the  title  to  the  same  shaH 
be  held  in  trust  by  the  goremment  or  while 
the  same  shall  remain  inalienable  by  the 
allottee  without  the  consent  of  the  United 
States,  shall  be  punished  by  imprisonment 
for  not  less  tlian  sixty  days,  and  by  a  fine  of 
not  less  than  one  hundred  dollars  for  the  first 
offense  and  not  less  than  two  hundred  dollars 
fbr  each  offense  thereafter.''  (8  Fed.  St.  Anik 
384.) 

But  almost-  midway  between  the  enactment 
of  these  two  statutes  the  Fifty-Third  Con* 
gress  on  March  1,  1895>  enacted,  chapter  145, 
28  Stats.  693,  697: 

"Sec.  8.  That  Any  person,  whether  an  In- 
dian 'or  otherwise,  who  shall,  in  said  [Indian] 
territory,  manufacture,  sell,  give  away,  or  in 
any  manner j  or  by  any  meaffa  furnish  to  any* 
one,  either  for  himself  o¥  a;nother  any  vinous, 
malt,  or  fermented  liquors,  or  any  other  in« 
toxicating  drinks  of  any  kind  whatsoever, 
whether  medicated  or  not,  or  who  shall  carry, 
or  in  any  manner  have  carried,  into  said 
territory  any  such  liquors  or  drinks,  or  who 
shall  be  interested  in  such  manufacture,  sale, 
giving  away,  furnishing  to  anyone,  or  carry- 
ing into  said  territory  any  of  suoh  liquors  or 
drinks  shall,  upon  conviction  thereof,  be  pun* 
isbed  by  fine  not  exceeding  five  hundred  dol-, 
lars  and  by  imprisonment  for  not  leas  than 
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one  month  nor  more  than  five  years.*'  (3 
Fed.  St.  Ann.  424,) 

It  will  be  observed  that  the  first  two  stat- 
utes prohibited  introducing  liquor  into  the 
Indian  conn  try,  but  the  last  prohibited  their 
introduction,  not  into  tl^e  Indian  country, 
but  into  the  Indian  Territory  which  had 
boundaries  fixed  by  law. 

The  term  ''Indian  country"  has  a  constant- 
ly changing  application,  but  the  Indian  Ter- 
ritory  referred  to  is  a  vrell-defined  and  per< 
petually  existing  region. 

In  U.  S.  Express  Co.  v.  Friedman,  X91  Fed* 
673^  112  C.  C.  A.  219,  this  court  held  that 
the  two  first  statutes  above  quoted  were  still 
applicable  to  a  considerable  portion  of  the 
old  Indian  Territory. 

In  Ex  p.  Webb,  225  U.  S.  063,  32  S.  Ct  70», 
56  U.  S.  (L.  ed.)  1248,  the  Supreme  Court 
held  that  the  last-mentioned  act,  that  of 
1895,  was  still  in  force  as  applied  to  ship- 
ments from  without  Oklahoma. 

In  this  situation ,  this  case  was  brought 
here  in  the  belief  that  the  decision  in  £x  p. 
Webb  practically  nullified  our  decision  ia 
U.  S.  Express  Co.  y.  Friedman,  but  in  U.  S. 
V.  Wright,  229  U.  S.  226.  33  S.  Ct.  630,  57 
U.  S.  (L.  ed.)  1160,  the  Supreme  Court  also 
held,  as  held  by  this  court  in  U.  S.  Express 
Co.  V.  Friedman,  that  the  acts  of  1892  and 
1807  remained  in  force  where  applicable  in 
Indian  Territory,  and  the  ef ect  of.  tiiis  hold-* 
ing  was  that  the  acts  of  1892,  1897,  and  1898 
all  remained  in  force  ooncwrreatly  in  Indian 
Territory. 

XI  an  indietment  was  returui^d  which 
charged  a  defendant  with  introducing  liquor 
into  the  Indian  country  upon  the  trial  a 
question  of  faot'  would  at  once  arise  as  to 
whether  the  place  to  which  they  were  im- 
ported remained  Indian  country  under  the 
aets  of  1892  and  1897 ;  but,  if  the  charge  was 
under  the  act  of  1895,  the  sole  question 
would  be  whether  the  liquor  had  been  car- 
ried into  a  geographical  location  fixed  and 
determined. 

.  It  must  be  borne  in  qiipd  thf^t  tliis  was 
not  an  indictment  for  either  of  these  offenses, 
btit  was  an  indietment  for  a  conspiracy  to 
violate  both  of  these  laws — introducing  liq- 
uors into  the  Indian  country  which  was  for- 
merly the  Indian  Territory.  That  one  con- 
spiracy could  be  [93Q]  formed  to  violate  any 
numljer  of  laws  of  the  United  States  seems 
beyond  question.  Here  the  conspiracy  was 
the  crime  charged  and  not  the  introduction 
of  liquors  into  the  Indian  country  or  the 
carrying  of  them  into  the  Indian  Territory. 

It  is  contended  that  this  conviction  could 
not  stand  upon  the  act  of  1895  because  the 
indictment  failed  to  charge  that  the  conspir- 
acy was  to  introduce  liquora  from  without 
Oklahoma  and  that  the  overt  acts  alleged 
could  not  be  utilised  as  the  equivalent  ot 


such  an  allegation  in  the  indictment,  and 
reliance  is  placed  upon  Ex  p.  W>bb,  225  U. 
S.  663,  32  S.  Ct.  769,  66  U.  S.  (L.  ed.)  124S. 
In  tiiat  case  it  was  claimed  the  liquors  were 
shipped  from  Joplin,  Mo.,  apd  manifestly 
it  could  not  involve  the  question  eus  to  wheth- 
er the  act  of  1895  was  repealed  as  to  impor- 
tations from  parts  of  Oklaho^na  not  in  Indian 
Territory.  It  is  true  that  in  the  Webb  CaiiQ 
the  Supreme  Court  sai4.: 

''We  may  thus  proceed  at  once  to  the 
question  of  the  effect  upon  the  act  of  1895 
of  the  Oklahoma  Enabling  Act  of  June  16, 
1906  (34  Stat.  207,  ^.  3335),  and  the  admis- 
sion of  the  state  of  Oklahoma  into  the  I'nicn 
pursuant  thereto.  Since  the  government  con- 
cedes, that  the  act  of  1895  has  been  thereby 
repealed  saving  so  far  as  it  prohibited  the 
carrying  of  intoxicating  liquors,  etc.,  from 
another  state  into  the  territory,  the  matter 
to  be  discussed  is  still  further  narrowed." 

Again  the  court  said: 

''Nq  doubt  the  Enabling  Act,  followed  by 
the  adoption  of  the  Constitution  therein  pre- 
scribed and  the  adoM^sion  of  the  new  state, 
had  the  effect  of  remitting  to  tfie  state  gov- 
ernment the  enforcement  of  the  prohibition 
respecting  the  .manufi^cture^  sale,  barter,  etc., 
of  intoxicating  liquors  within  the  state,  and 
respecting  commerce  in  such  liquors  con- 
ducted wholly  within  the  state;  and,  to  the 
extent  that  the  scheme  of  prohibition  estab- 
lished by  the  J^abling  Act  covered  the  same 
field  that  had  been  covered  by  the  act  of 
1895,  the  latter  act  must  be  considered  as 
impliedly  repealed." 

If  thl«  latter  /elause  stood  alone,  we  would 
be  much  inclined  to  thinM  the  act  of  1895  had 
been  repealed  as  to  carrying  liquors  from 
other  parts  of  Oklahoma  into  ladian  Terri- 
tory, but  tlie  question  was  again  before  the 
Supreme  Court  in  U.  &  v.  Wright,  229  U.  S. 
226,  33  S.  Ot..630,  57  jU,  S.  (L.  ed.)  1160.  In 
that  case  the  Supreme  Court  said: 

"In  the  Webb.  Case,  as  appears  from  the 
opinion  [225  U.  S.  676,  32  S.  Ct.  769,  56 
U.  S.  (L.  ed.)  1248],  the  government  con- 
ceded that  the  act  of  1895  had  been  repealed 
by  the  Enabling  Act  and  the  admission  of  the 
state  thereunder,  sayixfg  so  far  as  it  prohibit- 
ed the  carrying  of  intoxicating  liquors,  etc., 
from  another  state  into  the  territory.  Tha 
statement  to  the  like  effect  in  the  opinion 
[225  U.  S..  681,  32  S,  Ct.  760,  56  U.  S.  (L. 
ed.)  1248]  was  made  in  view  of  this  conces- 
sion; but  we  see  no  reason  for  recalling  it." 

The  latter  case,  like  the  former,  was  a 
case  of  importation  in^  the  Indian  country, 
but  it  was  a  case  of  importation  into  the 
Indian  country  from  Oklahoma.  The  indict- 
ment was  not  under  the  act  of  1895,  but  un- 
der the  acts  of  1892  and  1897. 

Schaap  y.  U.  S.  210  Fed.  858,  127  C.  C.  A. 
415,  involved  an  indictment  for  introducing 
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liquor  into  the  Tnxlian  ootitttry  and  did  not 
involve  the  carrying  of  liquor  into  Indian 
Territory.  In  that  case  it  appears  that  the 
liquor  was  deposited  at  Ft.  Smith,  Ark.,  for 
transportation  [931]  into  the  part  of  Okla- 
homa that  was  formerly  Indian  Territory. 
It  was  an  attempt  at  an  interstate  shipment. 
We  are  therefore  of  the  opinion  that  it  did 
not  inyolve  a  decision  upon  the  application  of 
the  act  of  1895  to  transactioris  wholly  within 
the  state  of  Oklahoma.  In  other  words,  that 
manifestly  it  did  not  involve  the  question 
whether  the  importatioto  of  liquors  from  oth- 
er points  in  Oklahoma  was  illegal.  In  the 
opinion  in  that  ease  the  court  said: 

"General  expressions,  in  every  opinion,  are 
to  be  taken  in  connection  with  the  case  in 
which  those  expressions  are  used.  If  they 
go  beyond  the  case,  they  may  be  respected, 
but  ought  not  to  control  the  judgment  in  a 
subsequent  suit  when  the  very  point  is  pre- 
sented for  decision.  Cohen  v.  Virginia,  6 
Wheat.  264,  3»3,  6  U.  S.  (L.  ed.)  267;  King 
V.  Potaeroy,  121  Fed.  287,  294,  58  C.  C.  A. 
209,  216;  Traer  v.  Fowler,  144  Fed.  810,  817, 
75  C.  C.  A.  540,  547 ;  Mason  City,  etc.  R.  Co. 
V.  Wolf,  148  Fed.  961,  968,  78  C.  C.  A.  589, 
506." 

These  are  all  the  cases  that  touch  upon  the 
question  as  to  whether  the  act  of  1895  was 
repealed  as  to  the  balance  of  Oklahoma.  This 
question  is  now  first  presented  to  this  court. 
We  feci'  that,  by  so  specifically  pointing  out 
in  the  Wright  Case  that  all  that  was  said 
upon  the  subject  in  the  Webb  Case  was  based 
upon  the  admission  of  the  Government,  it 
was  distinctly  foreshadowed  that  it  would 
not  be  binding,  upon  the  court  in  the  future, 
even  though  it  was  then  said,  "We  see  no 
reason  for  recalling  it.** 

It  seems  time  that  some  one  discuss  the 
question,  as  the  government  ha«  heretofore 
conceded  it  without  discussing  it. 

The  effect  of  holding  that  the  Enabling 
Act  for  the  admfssion  of  the  state  of  Okla* 
homa  repealed  the  law  of  1895  as  to  importa- 
tions from  pSiTts  of  Oklahoma  not  in  Indian 
Territory  would  in  effect  hold  that  importa- 
tions remained  prohibited  from  the  north, 
Kouth,  and  ekst  of  Indian  Territory,  but  from 
the  west  tliey  were  turned  over  to  the  sttfte. 

The  provisions  of  tlie  Enabling  Act  re- 
quiring the  prohibition  provisions  in  the 
Constitution  of  Oklahoma  is  of  no  validity 
if  Oklahoma  sees  lit  to  repeal  ft.  She  is  on 
an  equality  with  all  of  the  states  and  can 
repudiate  that  and  other  provisions  of  the 
Enabling  Act  whenever  she  sees  prbper.  ITife 
states  are  equal  in  power,  and  a  new  state 
when  admitted  is  clothed  with  all  the  power 
of  the  original  states  and  she  can  repudiate 
all  the  restrictions  placed  upon  her  that 
do  not  amount  to  a  contract.  Coyle  v.  Okla- 
homa, 221  U.  S.  559,  81  S.  Ct.  688,  55  tJ.  S. 


(L.  ed.)  853.  Why  then  would  the  admission 
of  the  state  repeal  the  west  boundary  limit 
of  this  law? 

In  the  exercise  of  its  powers  to  regulate 
commerce  with  the  ladiaa  tribes,  Congress 
has  never  recognised  the  boundaries  «f  states 
as  existent.  As  pointed  out  in  the  Friedman 
Case,  the  power  to  legislate  in  general  with 
Reference  to  liquor  and  the  Indians  is  derived 
from:  First,  the  treaty-making  power;  sec- 
ond, the  power  to  regulate  interstate  como 
merce;  third,  the  pcywer  to  regulate  commerce 
with  the  Indian  tribes;  fourth,  the  owner> 
ship,  as  sovereign,  of  lands  to  which  the 
Indian  title  has  not  been  extinguished;  and, 
fifth,  the  plenary  authority  arising  out  of  the 
guardiansliip  of  the  Indiana  as  an  alien  but 
dependent  people. 

[982]  Prior  to  the  admiMion  &t  the  laat  of 
the  territories  here  at  home,  Congress  was 
also  vested  with-  the  power  to  legislate  on 
thia  subject  by  the  provisiona  of  the  Coiistitu- 
tion  that: 

"The  Conigress  shaH  have  po>ver  to  dispoae 
of  and  make  all  needful  rules  and  regulationa 
respecting  the  territory  or  other  property 
belonging  to  the  United  States." 

If  the  act  ol  1895  waa  eiuicted  m  the 
exercise  of  the  second  of  the  powers  enumer- 
ated in  the  Friedman  Case,  viz.,  the  po«wer 
to  regulate  interstate  c<iminerce,  then  it 
migtit  well  have  been  that  the  admission  of 
Oklahoma  •  repealed  tlie  statute  so  far  as  it 
applied  to  the  introduction  of  intoxicating 
liquors  from  points  cyf  the  state  «f  Oklahdma 
not  in  Indian  TMi*itory.  If  it  was  enacted 
solely  in  the -exercise  of  the  power  to  enact 
legislation  for  (the  territovies,  then  the  Ad* 
mission  ol  the  state  repealed  the  act  in  toto 
but  did  not  repeal  it  upon  the  western  side 
and  leave  it  standing  upon  ^e  north,  south, 
and  east  sides. 

Quite  a  different  rnle  would  prevail  if  it 
was  enacted  in  the  exercise  of  the  thirds 
fourth,  or  fifth  powers  enumerated  in  the 
Friedman  Case^  namely,  the  power  to  regu* 
late  commerce  with  the  Indian  tribes,  the 
power  to  pass  laws  by  virtue  of  its  ownership 
as  sovereign  of  land  to  which  the  Indian 
title  had'  not-  been  extingnished,  and  the 
authority  eif  Congress  arising  out  of  -  its 
guardianship  of  the  Indians  atf  an  alien  but 
dependent  people. 

The  law  could  not  be  assigned  to  the  power 
to  enact  laws  for  the  gdvernmeirt  oftho  ter* 
ritories  because  there  is  not  an  instance  in 
the  whole  history  of  the  federal  government's 
dealing  with  the  terrltbries  of  a  federal  stat- 
ute regulating  the  liquor  business.  That 
Stibject  has  been  uniformly  left  to  the  terri- 
torial authorities,  and  the  business  has  been 
carried  oH  under  such  licenses  or  regulation 
as  those  authorised  saw  fit  to  impose. 

Mbny  considerations  -  indicate  that  the  act 
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waB  passed  as  a  part  of  the  guardianship  of 
the  Indians  and  as  a  part  of  the  power  of 
Congress  to  regulate  commerce  with  the  In- 
dians. 

1.  The  federal  government  was  under  the 
most  solemn  pledges,  contained  in  repeated 
treaties  from  the  time  the  Indians  were  first 
removed  to  this .  district,  to  protect  the  In- 
dians in  their  person  and  property  against 
the  evils  of  intercourse  with  people  of  the 
white  race.  History  clearly  shows  that  the 
greatest  of  those  evils  was  the  sale  of  in- 
toxicating liquors. 

2.  Indian  Territory  contains  the  largest 
hody  of  Indian  •  population  in  the  United 
States.  It  is  not  to  be  presumed  that  Con- 
gress intended  to  turn  these  Indians  over  to 
the  protection  of  local  authorities.  This 
would  be  contrary  to  the  uniform  prac- 
tice of  the  federal  government  ia  dealing  with 
other  Indian  tribes  in  the  various  states. 

3.  Section  1  of  the  Enabling  Act  expressly 
reserves  full  authority  to  the  national  gov- 
ernment for  the  protection  of  the  Indians 
and  their  property,  and  thus  shows  clearly 
that  it  was  not  the  intent  of  Congress  in 
admitting  Oklahoma,  to  remit  the  Indians 
to  the  control  of  the  state. .  Protection  of 
them  against  the  liquor  traffic  has  always 
been  their  greatest  need,  and  it  would  be 
contrary  to  reason  to  suppose  thajt  the  [933] 
reservation  in  the  first  section  of  the  Enab- 
ling Act  was  not  intended  to  cover  that  sub- 
ject. 

'  4.  The  numerous  statutes  passed  by  Con- 
gress at  about  the  time  Oiclahoma  was  ad- 
mitted, to  protect  these  Indians,  against  the 
ehrils  of  intoxicating  liquor,  show  plainly  that 
Congress  intended  to  exercise  this  protection 
itself,  and  not  to  remit  it  to  the  state.  It 
would  be  strange,  indeed,  if  out  of  its  abun- 
dant caution  such  a  conflict  has  firJsen  as  to 
wholly  defeat  this  clear  purpose  of  thejed- 
earal  government. 

It  is  true  that  subdivision  2  of  section  3  of 
the  Enabling  Act,  containing  provisions  to  be 
inserted  in  the  constitution  of  the  new  state, 
provided  that  the  Legislature  might  provide 
for  one  agency  under  the  supervision  of  said 
state  in  each  incorporated  town  of  not  less 
than  2,000  population  and  for  one  to  a  coun- 
ty in  which  there  was  no  town  of  2,000  in- 
habitants, for  the  sale  of  liquors  for  medic- 
inal purposes  and  for  the  sale  of  denatured 
alcohol  for  industrial  and  soientiflc  purposes. 

This  provision  probably  contemplated  the 
repeal  of  so  much  of  the  act  of  1893  as  was 
necessary  to  enable  the  proprietors  of  such 
dispensaries  to  obtain  intoxicating  liquors, 
but  there  was  no  contemplation  that  if  the 
state  authorised  such  agencies  they  must  ob* 
tain  their  liquors  from  within  the  state  of 
Oklahoma.  In  other  words  this  would  be 
a  repeal  pro  tanto  of  the  act  of  1895  upon  all 


sides  and  not  upon  the  western  side.  But 
auch  .  proviso  or  repeal  in  part  of  the  act 
of  1805  need  not  be  negatived  even  in  an  in- 
dictment for  carrying  liquors  into  Indian 
Territory.  U.  S.  v.  Cook,  17  Wall.  168,  21 
U.  S.  (L.  ed.)  538;  Ledbetter  v.  U.  S.  170  U. 
S.  606,  18  S.  Ct.  774,  42  U.  S.  (L.  ed.)  1162. 
Still  less  would  it  be  necessary  to  negative  the 
proviso  in  an  indictment  for  conspiracy  to 
carry  liquors  into  Indian  Territory. 

The  same  section  of  the  Enabling  Act  re- 
quired the  state  to  prohibit  for  twenty-one 
years  the  sale  of  intoxicatipig  liquors  in  In- 
dian Territory.  This  wa^  to  secure  the  co- 
operation of  the  state  authorities  and  was 
not  intended  to  remit  to  the  state  the  whole 
subject  of  the  guardianship  of  the  Indians  on 
approach  from  the  west. 

[2]  The  courts  have  always  held  that  state 
lines  had  nothing  whatever  to  do  with  thia 
subject.  This  has  been  in  effect  held  in  every 
case  where  a  conviction  has  been  had  for  in- 
troducing liquors  into  the  Indian  country 
from  within  the  same  state,  but  it  has  been 
squarely  so  held  in  U.  S.  v.  Holllday,  3  Wall. 
407,  18  U.  S.  (L.  ed.)  182;  U.  S.  v.  43  Gallons 
Whisky,  93  U.  S.  188,  23  U.  3.  ih.  ed.)  846; 
U.  S.  V.  43  Gallons  Whisky,  108  U.  S,  491, 
2  8.  Ct.  906,  27  U.  S.  (L.  ed.)  803;  Dick  v. 
U.  S.  208  U.  S.  340,  28  S.  Ct.  399,  52  U.  S. 
(L.  ed.)  620;  U.  S.  V.  Sutton,  215  U.  S.  291, 
30  S.  Ct.  116,  54  U.  S.  (L.  ed.)  200;  Hallo- 
well  V.  U.  S.  221  U.  S.  317,  31  S.  Ct.  587, 
55  U.  S.  (L.  ed.)  750;  U,  S.  v.  Wright,  229 
U.  S.  226,  33  S.  Ct.  630,  57  U.  S.  .(L.  ed.) 
1160;  U,  S.  V.  Sandoval,  231  U,  S.  28,  34 
S.  Ct.  1,  58  U.  S.  (L.  ed.)  107;  Perrin  v. 
U.  S.  232  U.  S.  478,  34  S.  Ct.  387,  58  U.  S. 
(L.  ed.)  691;  Pronovost  V.  U.  S.  232  U.  S. 
487,  34  S.  Ct.  391,  58  U.  S.  (L.  ed.)  696;  U. 
S.  V.  jBarnhart,  22  Fed.  285. 

It  thus  appears  that  there  was  absolutely 
nothing  even  after  the  admission  of  the  state 
to  prevent  Congress  from  jvohibiting  the  im- 
portation of  liquors  ixfto  the  Indian  Terri- 
tory peopled  as  it  was  so  Ipurgely  [394]  by 
Indians,  and  there  is  therefore  no  reason  to 
believe  that  the  admission  of  the  state  was 
intended  to  repeal  this  law  on  the  western 
boundary  of  the  Indian  Territory. 

If  the  United  States  had  power  to  prohibit 
the  introduction  of  liquors  illegally  from  Ok- 
lahoma and  from  other  states  into  Indian 
Territory,  upon  what  basis  could  It  be  heki 
that  the  admission  of  the  state  repealed  the 
western  boundary  of  prohibition  but  left 
standing  the  prohibition  upon  the  north, 
south,  and  east? 

Why  were  these  two  systems  of  laws  origi- 
nally enacted?  The  general  allotment  law 
had  been  in  force  some  years  when  the  act 
of  1895  was  passed.  It  was  manifest  that 
much  of  what  had  heretofore  been  Indian 
country  would   soon   cease   to  be  such,  but 
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Congress  wanted  to  protect  the  Indians 
against  Intoxicating  liquors  and  did  not  want 
them  admitted  to  the  territory  and  therefore 
prohibited  their  importation  absolutely. 
Nothing  eould  better  illustrate  the  danger 
than  what  has  happened.  It  is  now  lawful 
under  the  acts  of  liB92  and  1897  to  ship 
liquors  across  Indian  country  if  the  point 
of  destination  is  not  Indian  country  and  In- 
dian Territory  may  be  flooded  with  liquors 
under  the  acts  of  1892  and  1897,  On  the  oth- 
er hand,  if  the  act  of  1895  was  alone  in  force 
prohibiting  the  caiVying  of  liquor  within 
the  Indian  Territory,  why  would  it  be  unlaw- 
ful to  transport  liquor  from  a  point  within 
the  Indian  Territory  to  an  allotment  there- 
in? It  was  therefore  necessary  to  maintain 
the  provisions  of  1892  and  1897  prohibiting 
the  introduction  of  liQQDr  into  the  Indian 
country. 

It  is  claimed  that  in  some  way  the  western 
boundary  of  1895  was  taken  down  and  the 
government  turned  over  to  the  state  of  Okla- 
homa the  guardianship  of  its  wards. 

So  long  as  Congress  had  the  right  to  pro- 
hibit the  introduction  of  liquor  from  Okla- 
homa into  Indian  Territory,  there  should  be 
some  clearly  defined  statute  to  indicate  tliat 
Congress  abandoned  its  guardianship  and 
turned  it  over  to  the  state,  and  neither  the 
government  nor  the  defendants  have  ever  at- 
tempted to  point  out  how  was  thus  abdicated 
the  exercise  of  congressional  powers. 

It  was  not  necessary,  therefore,  for  the  in- 
dictment to  allege  the  conspiracy  was  to 
import  liquors  into  the  Indian  Territory 
from  without  Oklahoma. 

The  conviction  may  also  be  sustained  upon 
another  ground.  The  indictment  charged  a 
conspiracy  to  violate  the  laws  of  1992  and 
1897  to  introduce  or  attempt  to  introduce 
liquors  into  the.  Indian  country  .apd  into  the 
city  of  Tulsa,  which  is  now  a  part  of  what 
is  known  as  the  Indian  country,  and  to  other 
parts  and  portions  of  Oklahooto  whieh  lie  im 
the  Indian  country. 

That  the  laws  of  1892  and  1897  are  in 
force  in  the  territory  named  is  beyond  ques- 
tion since  the  decision  in  U.  S.  v.  Wright, 
229  U.  S.  226,  33  S.  Ct.  630«  57  U.  S.  (L.  ed.) 
1160. 

An  inspection  of  the  opinion'  ia  Schaap  t. 
U.  S.  oi  America  will  show  that  this  court 
held  that,  if  the  place  which  was  charged 
to  be  within  th«  Indian  country  was  not  so 
situated,  that  was  a  matter  lor  proof  upon 
the  trial,  and  we  have  before  us  none  of 
the  evidence,  and  no  objection  to  the  indict 
ment  could  be  made  upon  that  ground. 

[936]  If  we  should  even  take  judicial  notice 
of  the  fact  that  Tulsa  was  not  in  the  Indian 
country,  the  indictment  charged  that  the  con- 
spiracy was  to  introduce  liquors  into  other 


parts  or  portions  of  Oklahoma  which  lie 
within  the  Indian  country,  and,  until  we 
should  take  judicial  notice  that  no  portion 
of  Oklahoma  was  within  the  Indian  country, 
the  objection  to  the  indictment  could  not  be 
sustained. 

The  plaintiffs  in  error  suggest  the  ques- 
tion: "Can  a  corporation  be  lawfully  indict- 
ed and  convicted  for  a  conspiracy  whicli  by 
statute  is  declared  a  felony?" 

This  question  was  not  especially  called  to 
the  attention  of  the  District  Court  by  any 
of  the  subdivisions  of  the  demurrer,  motion 
to  quash,  or  motion  in  arrest  of  judgment) 
but,  as  the  counsel  for  the  plaintiffs  in  error 
says  that  this  was  presented  to  the  court 
below  upon  the  argument,  we  will  briefly 
consider  it,  although  we  are  not  prepared  to 
say  that  it  is  pending  for  consideration  here. 

"All  offenses  which  may  be  punished  by 
death,  or  imprisonment  for  a  term  exceeding 
one  year,  shall  be  deemed  felonies.  All  other 
offenses  shall  be  deemed  misdemeanors." .  Pen- 
al Code,  S  335  (Fed.  St.  Ann.  1909,Supp.,p» 
495). 

It  follows  as  the  offense  of  conspiracy  may 
be  punished  by  imprisonment  for  not  more 
than  two  years.  Penal  Code,  §  37  (Fed.  St. 
Ann.  1909  Supp.  p.  415)  the  off^ise  here 
charged  was  a  felony.  The  statute  provides, 
however,  that  each  of  the  parties  to  the 
conspiracy  shall  be  fined  not  more  than 
$10,000  or  imprisoned  not  more  thaii  two 
years  or  both.  The  mercantile  company  in 
this  case  was  fined. 

Owing  to  the  changes  from  time  to  time  by 
statute  in  the  meaning  of  the  tenki  "felony," 
it  is  perhaps  more  apt  to  become  misleading 
than  otherwise.  The  meaning  of  the  term 
'♦felony"  is  a  growth.  Originally  it  meant 
an  offense  which  occasioned  a  forfeiture  of 
the  lands  or  goods  of  the  offender  as  distin- 
guished from  a  mere  money  fine.  The  actual 
offense  here  charged  was  subject  to  the  same 
punishment  before  the  enactment  of  the  Crim- 
inal Code.  Rev.  St.  §  5440;  Act  May  17, 
1879,  c.  6,  21  Stat.  4  (2  Fed.  St.  Ann.  247). 
Yet  it  was  not  a  felony.  Bannon  v.  U.  S.  156 
tr.  S.  464,  15  S.  Ct.  467,  39  U.  S.  (L.  ed.) 
494. 

In  that  case,  as  if  anticipating  the  action 
of  Congress  by  nearly  15  years,  the  court 
said : 

"And  even  if  it  were  made  a  felony  by 
statute,  the  indictment  would  not  necessarily 
be  defective  for  failing  to  aver  that  the  act 
was  feloniously  done." 

It  is  manifest  that  whether  a  corporation 
can  be  convicted  of  a  criminal  offense  depends, 
not  upon  technical  name,  treason,  felony,  or 
misdemeanor,  attached  to  the  crime,  but  is 
one  of  whether  the  crime  is  such  that  the  cor- 
poration is  capable  of  committing  it. 
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In  Bishop's  N^ew  Criminal  Law,  par.  417, 
upon  the  sole  aathority>  of  the  author,  it  is 
fiaid: 

"2.  Criminal  Capabilities  Defined. — ^^A  cor- 
poration cannot  in  its  corporate  capacity 
commit  a  crime  by  an  act  in  the  fullest  sense 
ultra  vires  and  contrary  to  its  natute.  But 
within  the  sphere  of  its  corporate  capacity, 
and  to  an  undefined  extent  beyond,  whenever 
it  assumes  to  act  as  a  corporation  it  has  the 
same  capabilities  of  criminal  intent  and'  of 
act — in  other  words,  of  cVime — as  an  indi- 
vidual man  sustaining  to  the  thibg  the  like 
relations." 

[986]  As  the  evidence  is  not  here,  it  can- 
not be  told  what  was  the  scope  of  the  author- 
ity of  this  particular  corporation^  but  it  was 
doubtless  its  business  to  sell  liquors. 

In  Cook  on  Corporations  (6th  ed.)  vol.  1, 
p.  94,  it  is  said: 

"Even  wherfe  it  is  necessary  to  prove  a 
fraudulent  and  malicious  intent  it  10  held 
by  Che  great  weight  of  modem  authority  that 
tlie  fvatid  and  malice  of  the  authorised  agenta 
of  a  corporation  may  be  imputed  to  the  eor- 
poratton  itself.'' 

See,  also,  on  the  imputability  of  crime  to 
corporations,  Wharton's  Criminal  Law  (11th 
ed.)  par.  119. 

It  haa  been  repeatedly  held  in  civil  cases 
that  a  corporation  may  be  <a  party  to  a  con- 
spiracy. Abertha#^  Constr.  Co.  v.  Cameron^ 
194  Mass.  208,  80  N.  E.  478,  120  Am.  8t. 
Hep,  642?  White  v.  Apsley  Rubber  Go.  194 
Mass.  97,  80  N.  E.  500,  8  L-R.A.(N.S.)  484; 
Buffalo  Lubricating  Oil  Co^  v.  Aome  Oil  Co. 
106  N,  ¥.669,  12  N.  E.  826. 

In  Thompson  on  Corporationa  (2d  ad.) 
6440,  it  is  said: 

"A  corporation  is  liabde  for  eonspiraoy  to 
tlie  same  extent  as  are  individuala  under 
like  oircumatanoea." 

iAnd  see  Id.,  par.  <6632. 

And  in  Chica^,  etc.  Coal  Co.  ▼.  People, 
214  IlL  421,  73  N.  E.  770,  it  was  expressly 
held  that  a  eorporatipn  qould  be  indictod  and 
cpndcted   of  a  conspiracy  at  common   law. 

The  pbintiffs  in  error  cite  State  t.  Delma;* 
Jockey  Club,  200  Mo.  34,  92  S.  W.  185,  98 
S.  W.  539. 

.  That  w,as  a  civil  case,  and  its  statement 
therefore  in  .  accordance,  however,  with  the 
ancient  holdings  that  a  corporation  could  not 
be  guilty  of  a  felony,  while  somewhat ,  per- 
suasive^ is  not  controlling  with  us  because 
the  question  was  not  involved  in  that  case. 

I'hey  also  cite  Com.  v.  New  Bedford  Bridge. 
2  Gray  (Mass.)  339.  That  also  was  a  civil 
case,  but  held  the  company  liable  for  nui- 
sance. 

These  are  the  only  cases  cited  on  the  sub- 
ject by  the  plaiiltifts  in  error. 

Upon  the  other  hand,  see  U.  S.  v.  Union 
Supply  Co.  215  XJ.  S.  50,  30  S.  Ct.  15',  54 


U.  S.  (L.  ed.)  87;  Cohen  t.  U.  S.  157  Fed. 
651,  85  C.  C.  A.  113,  and  U.  6.  v.  MucAndrews, 
etc.  Co.  149  Fed.  823. 

The  whole  growth  of  the  modern  law  tendi 
to  subject  corporations,  as  nearly  aa  may 
be,  to  the  same  pains  and  penalties  imposed 
upon  individuals.  Of  course,  if  the  law  im- 
posed a  death  penalty  or  personal  imprison- 
ment, a  corporation  could  not' be  crubjected 
thereto. 

Suffice  it  to  say  that  we  think  that  a  cor- 
poration coirtd  be  guilty  of  a  eonspiracy  to 
carry  liquor  into  Indian  Territory  and  to  in- 
troduce it  into  the  Indian  country. 

The  judgment  of  the  District  Court  is  af- 
firmed. 


The  criminal  liability  of  a  corporation  is 
considered  in  the  reported  case,  ivliich  holds 
that  a  corporation  can  be  guilty  of  a  con- 
spiracy to  violate  a  liquor  law.  The  eases 
discussing  the  criminal  liability  of  a  corpora- 
tion for  conspiracy  and  for  other  acts  of  mis- 
feasance are  collected  In  the  note  to  State  v. 
Salisbury  Ice,  etc.  Co.  reported  ante,  this 
VQlume,  at  page  456. 
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COHEN  ET.AL., 


Vermont  Supreme  Court — ^November  10,  1914. 


S8  Vt.  Z8f;  &2  Ati,  j?i'4. 


Huaband  and  Wife  -«  AUenatloii  •£  Af- 
fections —  Right  of  Bocoverj. 

A  wife  ai  common  ^w.  had  no  remedy  for 
q.lienation  qf  h^r .  husband^s  affections  and 
consequent  loss  of  his  society  and  aid;  such 
right  being  conferred  on  her  by  modern  stat- 
utes empowering  her  to  <u*f  alone  and  to  hold 
separate  propertv. 

[Bee  AniL:  CasV  1912C-  1179.] 

Saute.  - '      '  • 

'  The  ordinary  right  wf  action  of  a  wife  for 
the  alienation  of  affections  aad*  loea  of  soelety 
of  her  huflband  through  criminal  conversation 
is  a^inst'  the  hi^sband^s  itaran^our  .alone. 

SftBte* 

A  single  -  act  of  sexual .  intevcouree  by  a 
man  accustomed  to  m^ital  infidelities,  with 
a  prostitute,  on  a  chanpe  occasion,  does  not 
constitute,  the  ''enticement"  and  "alienation'* 
essential  to  a  recovery  by  the  wife  in  a  suit 
for  alienation  of  affections. 


NI9BB9G  ▼.  COitBH., 

88  VU  t81. 
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Torts   —    Inelilevftal    Inivry    to    TMrd 
Person. 

Whore  one  is  injured  by  the  wrongful  act 
of  another,  und  a  third  person  sutTers  an  in- 
direct loss  because  of  some  contract  obliga- 
tion to  the  injured  party,  such  loss  is  not 
actionable;  but  where  one  is  injured  by  the 
wrongful  a«t  of  anoth^',  and  a  third  person 
is  indirect^s^  and  consequently  injured  in  )vs 
business  relations,  the  injury  to  the  latter  is 
actionable,  though  not  directly  committed  on 
him,  if  it  was  maliciously  and  fraudulently 
done. . 

Husbattd  and  Wife  —  Iniprisoiiiiient  of 
Husband  ^  BIslit  of  Wife  to  Recover. 

Defendant  C,  believing  that  plaintiff's  hus- 
band was  immorally  intimate  with  0/s  wife, 
with  certain  others  carried-  out  a  scheme  to 
take  the  husband  in  flagrante  delicto  with 
another  woman,  that  he  migltt  be  imprisoned 
for  adultery.  Held  that,  defendants  wrong* 
ful  act  being  leveled  at  the  husband  only, 
and  not  at  plaintiff^  she  could  not  recover 
damages  from  defendants  because  of  the  loss 
of  her  husband's  affections,  society,  support, 
etc.,  due  to  his  incarcei*ation  for  sudi  offense. 

[See  note  at  end  of  this  case.] 

Exceptions. from  Chittenden  County  Court: 
Stahton,  Judgd. 

Action  for  damages.  Lena  M.  Nieberi^ 
plaintiff,  and  Victor  Cohen  et  al.,  defendantw. 
Judgment  for  plaintiff.  Defendants  allege 
exceptions.    Revoibed. 

[282]  The  statement  referred  to  in  the  opin^ 
i<»i  is  as  follows: 

The  Niel^rgs  and  Cohen  were  located  at 
8t.  Albana,  where  the  latter  kept  a  store  with 
his  wife  in  attendance;  Agel  was  an  acquaint- 
ance of  Cohen  residing  in  Boston,,  wrho  made 
occasional  trips  to  Burlington  and  St.  Al- 
bans; and  Hattie  Cushing  was  apparently  a 
resident  of  Burlington  or  Winooski.  There 
was  evidence  that  Nieberg  had  a  bad  reputa- 
tion for  chaatity,  and  tha.t  Mrs.  Nieberg  had 
once  made  a  specific  complaint  to  the  State's 
attorney  tpuching  his  conduct  in  that  re- 
spect; tha>t  Cohen  was  suspicious  of  Nieberg'a 
relations  with  his  wife,  and  had  forbidden 
his  coming  to  the  store,  and  on  subsequently 
finding  ^im.  there  hptd  beaten. him  severely.  . 

An  oifioer  in  St.  Albans  testified  thai  short- 
ly before •  the  affair  in  question  he  went  to 
Cohen's  store  at  his  request,  and  found  Cohen 
and  Agel  there;  that  Cohen  told  him  Nieberg 
was  then  in  a  eertain  house  and  that  h^ 
wanted  to  caieh  iiim  and  asked  the  witness 
to  go  and  arrest  him;  that  witness  told  him 
he  could  not.  do  this  without  papers,  but  that 
if  he  would  get  a  warrant  he  would  make  the 
arrest;  th^tt  Cohen  offered  him  twenty-five 
dollars  to  dp  the  job,  and  that  witness  sug- 
gested getting  soqie  one  whom  Nieberg  would 
not  miatifust;  and  that  Agel  then  said  that 


he  could  do  tt^  business — that  he  was  going 
to  Burlington,  and  that  Nieberg  was  often 
there  on  business  and  he  could  catc}i  him 
there. 

A  Burlington  attorney  testified  that  Cohen 
and  Agel  came  to  his  office  together  on  a 
Saturday,  and  talked  together  about  getting 
Nieberg  to  come  to  Burlington,  having  some 
laughter  between  them  in  coi^ncction  with 
it;  and  that  after  this  Agel  had  a  telephone 
talk  with  Nieberg  at  St.  Albans,  in  which  it 
was  agreed  that  they  should  meet  at  Essex 
Junction  at  noon  the  following  day  about 
some  matter  of  business.  Agel  and  Nieberg 
met  at  Essex  Junction  as  agreed,  and  came 
to  Burlington  together  later  in  the  day. 
Agel  testified  that  the  meeting  at  the  Junction 
was  agreed  upon  for  the  purpose  of  going 
to  Montpelier  to  transact  [28$]  some 
busineas,  but  that  he  learned  Sunday  morning 
that  the  appointment  there  was  cancelled. 
Nieberg  testified  that  Agel  bO  informed  him^ 
and  said,  ''Come  to  Burlington." 

Defendant  Cohen  testified  in  substance  that 
lie  saw  Nieberg  take  the  upon  train  from  St. 
Albans  ^ing  south;  that  he  himself  tx)ok 
the  evening  train  and  arrived  in  Burlington 
about  eight  o'clock,  and  went  to  the  junction 
of  Bright  Street  with  Winooski  Avenue,  and 
remained  in  that  vicinity  until  about  10:30; 
that  he  knew  from  Agel  that  Nieberg  would 
be  in  Burlington  that  day,  and  that  he  ex- 
pected to  see  him  going  to  Winoosk^  i^nd 
was  there  watching  for  him;  that  when  the 
hackman  came  along  he  fell  in  behind  the 
sleigh,  and  ran  after  it,  about  25  or  30 
rods  behind,  until  it  got  to  the  Al^en  House; 
that  tliere  were  only  three  people  in  the 
sleigh;  that  he  saw  Nieberg  go  in  with  the 
woman,  told«  the  hackman  to  wait^  went  to 
where  he  could  look  through  the  window,  saw 
Nieberg  register,  then  went  to  the  police  .and 
comviu|iicated  with  the  State's  attorney/  and 
pi^ter  some  going  about,  in  which  he  piade 
use  of  the  hackman,  obtained  a  warrant, 
which  was  served  between  two  and  three 
o*elock;  that  he  followed  Nieberg  to  watch 
him  find  catch  him  and  have  him.  convicted 
of  adultery;  that  he  did  not  hire  the  hack- 
man  for  that  occasion,  but  paid  him  two 
dollars  for  what  he  did  for  him.  There  was 
also  evidence  tha^t  Cohen  had  ^aid  that  he 
wanted  his  revenge  and  he  had  got  it,  and 
that  he  paid  the  hackman  thirty  dollars  for 
the  job.  The  hackman  was  ;put  of  the  State 
at  the  time  of  t^  trial,  and  had  been  for 
some  months. 

Agel  and  Nieberg  took  an  electric- oar  from 
^ssex  Junction,  and  stopped  at  Braxton's,  a 
disreputable  resort  near  Fort  Ethan  Allen, 
|ind  stayed  there  Hve  or  six  hours.  Agel 
testified  that  he  had  no  previous  knowledge 
of  the  place;  that  Nieberg.  wanted  to  go  in 
and  get  a  drink,  and.  that  both  drank :  that 
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the  women  there  called  Xieberg  by  name,  and 
that  he  called  them  by  name,  and  that  he 
told  witness  about  his  Dreviniis  experiences 
with  them;  that  Niebcrg  took  nothing  but  a 
glass  of  beer,  and  pdid  for  it  himself.  Nie- 
berg  testiiied  that  Agel  wanted  to  stop  at 
Braxton's  and  get  a  drink;  that  he  (Nieberg) 
did  not  know  the  women  there ;  that  he  drank 
beer,  whiskey  and  brandy,  and  that  Agel 
paid  the  bills ;  that  he  wanted  to  take  a  car 
back  to  Essex  Junction  to  get  the  seven 
o'clock  train,  the  earliest  train  by  which  he 
could  return,  but  that  Agel  urged  him  to  go 
to  Burlingtoh.  They  reached  Burlington 
about  seven  or  eight  o'clock,  [284]  and  went 
to  the  house  of  Rabbi  Sacks,  who  was  Agel's 
father-in-law,  for  some  supper.  Agel  testified 
that  they  did  not  get  any  because  the  Babbi's 
family  were  away.  Nieberg  testified '  that 
Mrs.  Sacks  and  the  children  were  there,  that 
both  he  and  Agel  had  supper,  and  that  he 
drank  two  glasses  of  brandy.  Rabbi  Sacks 
testified  that  he  and  his  wife  were  about 
leaving  the  house  when  Nieberg  came;  that 
he  called  Kleberg  to  supper,  and  that  hd 
went  to  the  table;  that  it  was  a  feast  day, 
and  there  might  have  been  brandy  on  the 
table.  Agel  and  Nieberg  went  next  to  Klinlr- 
erstein's,  where  they  stayed  awhile,  but 
without  drinking.  For  some  purpose;  as  to 
Which  they  afe  entirely  disagreed,  they  went 
from  KlinkersteinV  to  Dorn's  saloon  on  Main 
Stre^,  and  remained  in  that  vicinity*  until 
about  ten  o'clock,  but  had  no  drink. 

Agel  testified  that  while  they  were  in  front 
of  Dorn's  Xleberg  motioned  to 'the  hackman, 
who  w*as  on  the  oth^r  side  of  the  street,  to 
drive  over,  and  that  they  both  got  into'th6 
sleigh,  Nidber^  asking  him  to  do  so ;  that  they 
went  up  Winooski  Avenue  until  they  came  to 
a  woman  who  was  walking  along  the  side- 
walk al'one  going  north,  when  Nieberg  stopped 
the  team  and  spoke  to  the  woman,  and  Ehe 
got  in;  that  he  remained  in  the  sleigh  tmtfl 
it  got  as  far  as  Klinkerstein's,  when  He 
jumped  out  and  Went  to  his  father-in-law's; 
tliat  he  did  not  know  the  woman,  but '  that 
Nieberg  called  her  by  name  and  she  called 
him  by  name. 

Nieberg  testified  that  while  he  aind  Agel 
^ere  talking  the  hackman  came  along  and 
Agel  said  to  witness,  "come  along,"  and  they 
drove  up  Winooski  Avenue;  that  the  hack- 
man  saw  the  Woman  and  turned  the  team 
around  and  tOok  her  in,  and  that  when  they 
got  as  far  As  Klinkerstein's  Agel  jtnnped  out 
and  told  the  hackman  to  drive  along  on 
Winooski  Avenue  to  the  Allen  House,  and 
said,  •*!  will  be  there  soon-,'*  that  he  went 
there  and  waited  for  Agel;  that  in  the  warm 
room  the  liquor  went  to  his  head,  and  hfe 
got  very  sick  and  didn't  know  much;  that 
he  did  not  engage  the  hack,  nor  miotiota  It 
to  come  across  tbe  str^t;  that  he  did  not 


know  this  woman,  and  did  not  aWkthe  hack- 
man  to  stop  nor  ask  her  to  get  in.  Niebcrg 
registered  as  "J.  M.  Thompson  and  wife, 
Montpelier,  Vt."  Agel  testified  that  Kieberg 
was  not. drunk  when  he  left  him.  The  officer 
who  arrested  him  testified  that  he  had  been 
drinking,  but  was  not  drunk.  There  was  no 
evidence  of  the  administering  of  drugs. 

[285]  Theodore  E,  Hopkins  and  Sherman  R, 
Moulton  for  defendants. 
E.  A.  Ashland  and  U.  8,  Pe^k  for  plaintiff. 

*  *  *       • 

MuNSox,  J. — Louis  M.  Nieberg  was  found 
guilty  of  committing  adultery  with  Hattie 
Cushing, .  and  .was  sentenced  to  the  State 
prison  and  served  a  part  of  hia  term. 
His  wile  brings  this  init  agaiast  Victor 
Cohen,  Max  Agel,  and  Hattie  Cushing  to 
recover  damages  for  the  loss  she  sustained 
in  being  thus  deprived  of  his  affection,  society 
and  support;  charging  that  th|e  defendants 
conspired  together  to  prpcure,  and  did  pro- 
cure, the  commisBion  .of  the  offense  by  means 
of  persuasions  and  the  administering  of  in- 
toxicating liquor  and  drugs.  Hattie  Cushing 
has  not  been  personally  served,  nor  been  with- 
in  the  State  since  the  writ  issued,  and  the 
trial  proceeded  against  Cohen  and  Agel  alone. 

The  only  exception  argued  is  that  taken  to 
the  refusal  of  the  coart  to  direct  a  verdict 
for  the  defendants.  It  was  claimed  below, 
and  is  now  argued,  that  there  was  no  evidence 
tending  to  establish  the  alleged  conspirajcy, 
and  none  tending  to  show  that  the  defendants 
did  anything  to  influence  Nieberg  to  commit 
the  crime;  that  iii  doing  all  that  the  evMenco 
tended  to  establish,  the  defendants  did  noth- 
ing but  What  they  had  a  legal  right  to  do, 
find  that  the  motive  with  which-  one '  does  a 
If^al  act  H  not  material. 

A  somewhat  particular  presentation  of  the 
evidence  will  be  found  in  the  statement  of 
tiie  caie. 

'  '  There  was  certainly  evidence  tending  to 
show  that  Cohen  and  Agel  were  acting  in 
concurrence  in  the  execntion  of  a  plan  pre- 
viously agreed  upon.  The  claim  made  by  the 
defendants  raises  [286]  the  question  whether 
the  undertaking  which  the  evidenee  tends  to 
establfsb  was  merely  to  keep  Nieberg  imder 
observation  to  get  evidenee  Of  a  crime^  likely 
to  be  committed  and  'sectire  his  punishment, 
or  whether  it  covered  a  purpose  and  attempt 
to  bring  about  the  commission  of  a  crime 
tfirough  agencies  of  their  own.  The  use  of 
the  Word  "persnasions"  in  the  declaration 
did  not  confine  the  plaintiff  to'inflnencea  bj 
word  of  mouth.  • '  The  infiuerice  may  have 
been'  exerted  through  surrounding  conditions 
for  which  the  defendants  were  responsible. 
We  think  the  evidence  tends  td  show  that 
Cohen  and  Agel  conspired  to  iyfing  about  tha 
commission  of  an  ofienee  at  a  time  -oppor- 
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tune  for  discovery  and  proof,  by  creating  con- 
ditions calculated  to  secure  the  desired  re- 
sult; and  that  they  were  actuated  therein 
solely  by  a  desire  to  injure  Nieberg.  But  it 
cannot  be  said  that  the  evidence  fairly  and 
reasonably  tends  to  show  that  Nieberg  was 
80  intoxicated  as  not  to  be  master  of  him- 
self. We  knol^  of  no  other  case  like  this, 
and  before  carrying  our  conclusions  further 
we  give  some  preliminary  consideration  to 
the  relation  between  husband  and  wife  as 
bearing  upon  the  latter's  rights  of  action. 

The  wife  had  no  remedv  at  common  law 
for  the  alieniction  of  her  husband's  affection 
and  the  consequent  loss  of  his  society  and 
aid.  This  was  partly  because  of  her  in- 
ability to  sue  independently  of  her  husband, 
and  partly  because  she  was  not  considered 
to  have  any  property  interest  in '  her  hus- 
band's services.  Knapp  v.  Wing,  72  Vt. 
334,  47  Atl.  1076.  But  in  nearly  all  jurisdic^ 
tions  where  the  w'ife  is  now  empowered  to 
sue  alone  and  to  hold  ireparatd  property,  she 
is  heM  entitled  to  recover  damages  of  thief 
person  causing  the  alienation,  and  this  "with- 
out  the  aid  of  any  special  statute.  Note,  46 
Am.  St.  Rep.  472. 

In  other  instances  of  a  wrongful  depriva- 
tion of  the  husband's  support  the  right  of 
recovery  is  given  by  statute.  THfe  right  to 
recover  for  the  pecuniary'  injury  resulting 
to  a  widow  frMn  the  loss  of  her  husband's 
support  through  his  death  from  a  wrongful 
act  did  not  exist  at  common  law  ilnd  depends 
wholly  upon  the  statute.  •  Lej^g  v.  Britton,  64 
Vt.  652,  699,  24  Atl.  1016.  A  Wife  who  has 
lost  the  support  of  her  hUiAtond  through  the 
disabling  effects  6f  i1lt63dcAt1rtg  lic(uor  Hn- 
lawfully  furnished  recbt'ers  fl6lely  by  f ot-ce  of 
the  statute.  Enactments  of  this  nature, 
known  as  the  Civil'  Damage  Acts,  give  a  cause 
ot  action  where  none  existed  atcominon  law. 
Campbell  r.  Harmon,  9i8  [287]  Me.  87,  51 
Atl.  801 ;  VolaniS  V.  Qweh,  74  N:  Y.  626,  30 
Am.  Rep.  337,  The  recognition  of  the  ri^t 
of  the  wife  to  recover  for  the  loss  of  support 
resulting  from  an  alienation  of  her  husband's 
affection,  as  a  right  in  existence  when  her 
common  law  disabilities  are  removed,  is 
doubtless  due  to  the -nature  of  the  inarriage 
relation  and  the  mutu^lit;^  of  its  peculiar 
obligations.  See  Bennett  v.  Bennett,  116  N. 
Y.  584,  600,  23  'N.  E.  17,  6  L.R.A.  663. 

It  may  aid  u^  somewhat  in  giving  this 
case  its  proper  status  if  ^e  contrast  it  with 
the  familiar  cases  of  our  reports.  The  case 
is  not  the  ordinary  suit  for  alienation  of  af- 
fection and  Ibss  of  society  throU^b<  bh  adulter- 
ous intercourse.  Hattie  Ciishing,  and  she 
alone,  would  have  been  the  respondent  to 
such  a  charge.'  The  husband's  failure  to  give 
his  wife  the  further  benefit  of  his  society 
was  not  from  any  lack  of  willingness  on  his' 
part,  but  becaixse  he  wlas  prevented  from  liv- 


ing with  her  by  his  incarceration.  Nor  is  the 
case  one  against  relatives  or  friends  who 
have  sought  from  motives  good  or  bad  td 
separate  husband  and  wife.  The  defendants 
have  not  tried  to  gel  the  plaintiff's  husband 
to  abandon  her,  nor  proceeded  from  ahy  mar 
licious  feeling  against  her,  nor  in  fact  caused 
her  any  pecuniary  loss  except  that  incident 
to  the  husband's  punishment  for  crime. 

If  this  had  been  the  usual  suit  against  the 
woman  whose  act  is  the  basis  of  the  plaintiff's 
claim,  there  could  have  been  nb  recovery.  A 
single  instance  of  adultery,  had  by  a  man 
accustomed  to  marital  infidelities  with  a 
common  prostitute  who  serves  his  purpose  on 
a  chance  occasion,  does  not  constitute  the 
enticement  and  alienation  essential  to  a  re- 
covery. This  acti6n  is  not  an  alienation  suit, 
but  is  like  it  in  respe,ct  to  the'  damage 
claimed.  The  BvAt  seeks  a  recovery  for  the 
same  loss  of  -society  and  support  that  is 
sustained  in  an  alienation  case,  but  with  the 
loss  due  to  an  imprisonment  for  the  crime  of 
adultery  instead  of  to  an  alienation  of  affec- 
tion. The  immediate  eause  of  the  damage 
dued  for  was  the  imprisonment.  The  more 
remote  cause  was  the  action  of  the  defendants. 

It  may  be  said  generally  that  when  one  is 
injured  by  the  wrongful  iict  of  another,  and 
a' third  person  suffers  ah  indirect  and  conse- 
quential loss  because  of  some  contract  obliga^ 
tion  to  the  injured  party,  the  loss  suffered  by 
such  third  person  does  ndt  constitute  a  cause 
of  action.  Connecticut  Mut.  L.  Ins.  Co.  v. 
New  York,  etc.  R.  Co.  25  Conn.  266,  65  Am. 
Dec.  -671;  Rockingham  Mut.  P.  Ins.  Co.  v. 
Bosher,  39  Me.  263,  63  Am.  Dec.  618;  Ashley 
V.  Dixbn,  [288}  48  N.  Y.  430,  8  Am.  Rep. 
569;  Anthony  v.  Slaid,  11  Mete.  (Mass.)  290. 
It  has  been  held,  however,  that  where  one  is 
injured  by  the  wrongful  act  of  another,  and 
a  third  party  is  indirectly  and  consequentially 
injured,  the  injury  of  the  latter  is  actionable, 
although  not  directly  committed  upon  him, 
if  it  was  malldbusly  and  fraudulently  intend- 
ed to  affect,  and  did  injuriously  affect,  him 
in  his  contract  or  busii^ss  relation^.  Gregory 
V.  Brooks,  35  Conn.  487,  95  Am.  Dec.  278; 
McNary  v.  Chamberlain,  94  Conn.  384,  91 
Am.  Dec.  732. 

The  above  cases  deal  with  injuries  indirect- 
ly affecting  -a  third  person  through  his  don- 
tract  obligations  to  the  party  immediately 
injured.  There  are  other  cases  where  the 
consequential  injury  is  suffered  by  reason  of 
a  natural  relation  to  such  injured  party. 
The  father,  being  entitled  to  the  services  of 
his  children  during  their  minority,  may  re- 
cover for  any  injury  wrongfully  inflicted  upon' 
his  child  which  causes  a-  loss  of  service.  A 
husband  lias  a  right  to  recover  for  any  in- 
jury wrongfully  inflicted  Upon*  his  wife,  physi- 
cal or  otherwise,  which  deprives  him  of  her 
services.  •  The  wife  Iwis  no  'edrreeponding  gen-, 
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eral  right.  But  husl^s^nd  and  wife  eac})  haya 
the  same  right  to  recover  for  an  alienation 
of  the  other's  affection  and  the  consequent 
loss  of  society  and  support.  The  right  of 
the  wife  seems  not  to  have  been  extended  be^ 
yond  this  otherwise  than  by  special  enact- 
ment. 

,  The  position  of  the  wife  will  appear  more 
fully  from  a  reference  to  some  cases  where 
the  loss  of  the  husband's  society  and  support 
was  due  to  oth^  causes  than  alienation  of 
affection.  In  Clark  v.  HUl,  99  Mo.  App.  541, 
the  husband,  a  strong  and  healthy  man,  was 
made  incurably  insane  by  the  defendant's  re^ 
peated  threats  of  Tiolence;  and  the  wife 
brought  suit  for  the  loss  of  her  husband's 
support,  comfort  and  society,  and  recovered. 
The  ground  stated  was  that  under  the  stat- 
utes then  existing  a  .married  woman  could 
maintain  an  at^tiqn  in  her  own  name  for 
this  loss.  It  appears  frqm  a  case  cited  in 
the  opinion  that  the  statute  referred  to  spe- 
cifically included  in  the  rights  of  action  which 
were  a  part  of  the  property  rights  conferred, 
those  growing  out  of  ap^y  violation  of  her 
personal  rights.  So  the  decision  may  be 
viewed  as  a  construction  of  the  Missouri  stat- 
ute. No  such  clause  is  contained  in  our  stat- 
ute, and  it  is  not  necessary  to  inquire,  as  to 
the  effect  of  such  a  provision  upon  the  com- 
mon law  rule* 

[289]  Where  the  wife  has  been  deprived  ol 
the  support  of  her  husband  by  reason  of  hia 
injury  through  the  negligent  act  of  another, 
she  is  held  to  have  no  separate,  remedy.  In 
Feneff  v.  New  York  Cent,  etc  R.  Co.  203 
Mass.  278,  89  N.  £.  436,  133  Am.  St.  Rep. 
291,  24  L.R.A.(N.S.)  X024,  decided  in  1909, 
it  was  said  that  no  cam  had  been  referred  to 
or  found  in  which  an  action  for  a  loss  oi^ 
consortium  had  been,  maintained  because  of 
a  personal  injury  to  the  other  spouse  for 
which  that  spouse  was  entitled  to  recover 
full  compensation;  that  persons  whose  rela- 
tions to  the  injured  party  are  purely  domestic 
should  not  be  .permitted  to  share  in,  nor  re- 
ceive a  sum  in  addition  to,  the  compensation 
to  which  the  injured  person  is  entitled;  that 
their  damages  ar^  too  remote  to  be  made 
the  subject  of  an  action.  It  is  said  in  Lush's 
Husband  and  Wife,  ed.  1910,  p.  13^  that  there 
is  no  reported  case  of  an  aetio^  by  a  wife, 
or  by  husband  and  wife,  for  consequential 
damage  to  the  wife  through,  the  negligent 
act  of  a  defendant  causing  personal  injuries 
or  other  damage  directly  to  the  husband. 

The  only  cases  we  .know  of  where  the  loss 
of  support  resulted  from  the  husband's  im- 
prisonment for  crime  were  cases  which  arose, 
under  the  Civil  Damage  Acts.  Most  of  these 
statutes  provide  that  the  wife  may  recover 
for  a  loss  of  the  means  of  support  as  well  as 
for  injuries  to  person  and  property.  This 
provision  regarding  the  joieans  ot  support  is 


held  to  apply  to  both  the  direct  and  indirect 
results  of  the  intpxication ;  and  in  actions 
brought  under  the  statutes  containing  it  tbe 
wife  is  allowed  to  recover  for  the  loss  of 
support  which  she  suffers  because  of  her  hus- 
band's imprisonment.  Beers  v.  Walhizer,  43 
Hun  254,  4  N.  Y.  St.  Rep.  377;  Homire  v. 
Halfman,  156  Ind.  470,  $0  N.  £.  154.  In 
other  cases,  where,  the  statutory  remedy  is 
confined  to  injuries  to  person  and  proper ty» 
a  recovery  for  the  loss  of  support  resulting 
from  the  husband^s  impriponment  is  denied. 
Bradford  v.  Boley,  167  Pa.  St.  500,  .31  Atl. 
751;  See  Dennison  v.  Van  Worn^er^  107.  Mich* 
461,  65  N.  W.  274.. 

It  is  evident  that  the  plaintiff  cazuiot  re- 
cover the  damages  claimed  in  the  absence  of 
a  statutory  authorization,  unless  i:^n  some 
special  ground.  It  is  true  that  the  loss  she 
suffered  resulted  from  an  intentional  a^ 
malicious  act.  But  the  malicious  purpose  and 
act  of  the  defendants  were  diluted  against 
the  husband  and  not  against  the  wife.  What- 
ever Nieberg's  right  against  the  defendants 
migh/t  have  been  if  their  acts  had  deprived 
him  of  [290]  his  will,  he  oer^inly  could  not 
have  recovered  upon  the  case  as  presented. 
Tlie  reasoning  in  the  Feneff  case,  based  upon 
the  husband's  right  «f  jeicovery«  is  not  to  be 
taken  as  implying  that  the  wife  may  recover 
where  the  husband  cannot.  It  is  not  the  de- 
privation of  the  husband's  support,  but  the 
cause  ol  the  deprivation,  which  determines 
the  questipn  of.  remedy.  If  the  depri>'ation 
is  due  to  an  alienation  o^  the  husband^s  affec- 
tion, the  wife  has  a  right  ef  action  cor  respond- 
ing to  that  of  the  husband.  If  the  depriva- 
tion is  due  to  qauses  for  whioh  the  husband 
may  recover,,  his  recovery  ift  deemed  to  be 
partly  for  the  wife's  benieiit)  and  the  remedy 
is  clearly  to  the  husband  |ind  n<»t  to  the  wife. 
If  the  conduct  of  the  husband  was  such  that 
he  cannot  recover,  there  can  be  no  recovery 
by  the  wife,  unless  upon  graun^s  directly 
personal  to  he^.  In  such  a; case  the  diunage 
would  be  considered  immediate  and  npt  con- 
sequential. It  is  said  in  the  work  above  cited 
that  no  action  will  lie  at  the  suit  of  the 
wife  for  loss  of  consortium,  or  indeed  for  any 
other  consequential  damagies  which  she  may 
liave  suffered  from  an  act  of  trespass  to  her 
husband,  axcept  possibly  whea  the  trespass 
is  committed  upon  the  husband  with  intent 
to  injure  the  wife.  Am  this  case  shows  no 
intent  to  injure  the  wife,  it  is  not  necessary 
to  pursue  the  argument  further. 

As  the  case  stands,  the  situation  is  the 
same  as  in  any  case  where  the  head  of  a 
dependent  family  is  convicted  of  crime  and 
sentenced  to  imprisonment.  The  rights  of 
aU  persons  entitled  to  the  support  ol  a  rela- 
tive are  subject  to  the  right  of  the  State 
to  exa^t  the  penalty  for  his  breach  of  the 
law.     The  wife  is  in  a  cUss  by  herself,  but 
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she  is  not  the  only  one  entitled  to  support. 
The  obligations  of  support  are  both  natural  , 
and  statutory.  The  family  may  consist  of  a 
wife,  or  a  dependent  child,  or  other  relative 
entitled  to  support, — ^as  a  dependent  parent 
or  grandparent,  brother  or  sister,  or  grand- 
child,— or  of  all  these  together.  It  would  be 
difficult  to  place  a  recovery  in  this  case  upon 
grounds  which  would  not  be  equally  available 
to  other  relatives  entitled  to  support. 

Our  conclusions  upon  the  points  considered 
are  such  that  it  is  not  necessary  to  charac- 
terize the  nature  of  the  defendants'  acts  more 
fully  than  was  done  in  opening  the  discus- 
uon;  nor  to  consider  the  proper  application 
of  the  rule  regarding  the  motive  with  which  a 
lawful  act  ia  done;  nor  to  inquire  as  to  the 
[291]  rights  of  private  persons  with  refer- 
ence to  the  detection  and  punishment  of  crime. 

Judgment  reversed  and  judgment  for  de- 
fendants. 
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KOTE. 

Right  of  Wife  to  Recover  Damages  for 
Imprisonmeiit  of  Htiiiband. 

The  reported  case,  dealing  with  what  ap- 
pears to  be  a.  novel  situation,  holds  that  a 
wife  has  no  cause  of  action  against  persons 
who  entice  her  husband  into  the  conunission 
of  a  crime,  by  reason  of  which  he  is  l^ally. 
imprisoned  and  she  loses  his  support  and 
society.  While  the  decisions  are  not  in  ac- 
cord, it  appears  that  by  the  weight  of  author- 
ity a  wife  may,  even  in  the  abeenoe  ol  a  stat-* 
ute,  recover  for  a  tortious  act  resulting  in 
loss  of  consortium.  See  the  note  to  Flander- 
meyer  v.  Cooper,  Ann.  Cas.  IQldA  983. 
Though  that  doctrine  has  been  invoked  most 
frequently  in  actions  for  enticement  or  aliena- 
tion of  affections  it  has  in  several  cases  cited 
in  the  note  referred  to,  been  applied  to  wrongs 
to  the  husband  resulting  in  a  loss  of  con- 
sortium. Thus  in  Flandermeyer  v.  Cooper, 
lupra,  a  recovery  by  a  wife  was  sustained 
against  a  person  who  by  furnishing  morphine 
to  the  husband  eventually  produced  a  con- 
dition requiring  his  confinement  in  an  asylum, 
the  court  in  that  case  forcibly  combating  the 
position  assumed  in  the  reported  case  that 
malice  against  the  wife  or  intent  to  injure 
her  was  necessary.  So  in  Clark  v.  Hill,  69 
Ho.  App.  541,  it  was  held  that  an  action 
could  be  maintained  by  %  wife  for  loss  of 
consortium  due  to  her  husband's  becoming 
insane  by  reason  of  threats  of  violence. 


liandlord  and  Tenant  —  Rigltts  of  Ten- 
ant —  Use  of  Wall  for  Adwertising. 

Where  a  lease  is  of  "the  lower  floor  and 
shed"  of  a  brick  building,  the  lessee  has  the 
right  to  use  reasonably  the  columns  or  walls 
of  the  building  for  advertising  his  business, 
as  by  painting  a  sign  thereon,  etc.,  unless 
such  use  is  unusual,  unreasonable,  or  harm- 
ful as  against  the  objection  bv  the  landlord 
tliat  he  wishes  himself  to  use  the  columns  for 
advertising  his  own  business  in  the  same 
building. 

[See  note  at  end  of  this  case.] 
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Appeal  from  District  Court,  Pottawattamie 
county:     Abthxjb,  Judge. 

Action  for  injunction.  Sam  Snyder,  plain- 
tiff, and  H.  N.  Kulesh  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendants  appeal. 
The  facts  are  stated   in  the  opinion.     R]^ 

VlSSED. 

A.  W.  Aakwith  for  appellants. 
Saunders  d  Stuart  for  appellee. 

[749]  Deemeb,  J. — ^Plaintiff  is  the  owner 
of  a  two-story,  brick  and  stone  building  on 
one  of  the  main  streets  of  Council  Bluffs,  and 
in  the  year  1911  leased  the  defendants  the 
first  floor  and  basement  of  the  building  for 
the  term  of  two  years,  with  an  option  on 
their  part  to  extend  the  term  three  years 
after  the  expiration  of  the  one  created  by  tlie 
lease.  The  premises  were  rented  for  a  pawn- 
shop, a  jewelry,  and  firearms  business.  The 
building  fronts  on  what  is  known  as  Broad- 
way street,  in  Council  Bluffs,  and  the  en- 
trance to  the  front  room  is  near  the  middle 
of  the  building.  On  either  side  of  the  en- 
trance there  are  plate  glass  windows,  and  on 
the  outer  side  of  each  of  the  windows  are 
stone  columns,  each  from  fourteen  to  eighteen 
Inches  wide,  made  to  support  the  upper  story 
and  to  hold  the  front  in  place.  On  the  west 
side  of  tlie  west  column  is  a  stairway  leading 
to  the  upper  story,  and  this  stairway  is  a 
common  one  used  not  only  for  entrance  to 
tlie  secbiid  story  of  plaintiff's  building,  but 
also  to  the  second  story  of  an  adjoining  one; 
and  one-half  of  this  stairway  is  on  plaintiff's 
property,  the  column  on  that  side  of  the 
building  being  wholly  on  plaintiff's  lot.  Just 
before  the  commencement  of  this  action,  de- 
fendants were  about  to  paint  a  sign,  adver- 
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tising  their  business,  upon  the  west  column, 
above  described,  and  had  employed  a  sign 
painter  to  paint  one,  some  sii^tecn  or  eighteen 
inches  square,  when  plaintiff  commenced  this 
action  to  [750]  enjoin  them  from  so  doing. 
He  claimed  that  defendants  had  no  right  to 
use  the  outside  of  his  building,  and  secured 
a  temporary  injunction  restraining  them  from 
painting  any  sign  on  the  front  of  the  build- 
ing. The  case  was  not  presented  to  the 
lower  court  on  the  theory  that  the  painting 
of  the  sign  upon  the  column  would  greatly 
disfigure  and  damage  the  same,  although  in 
a  reply  plaintiff  alleged  that  the  use  of  black 
paint  upon  the  stone  column  would  mar  the 
same,  and  further  pleaded  that  defendants 
were  proposing  to  erect  or  paint  their  sign  for 
the  purpose  of  injuring  him,  he  being  a  com- 
petitor of  theirs  in  business;  and  that  he 
wished  to  use  the  colimin  as  a  place  for  paint- 
ing a  sign  of  his  own. 

We  are  not  advised  as  to  the  reason  why 
the  trial  xx>urt  entered  the  decree  it  did;  for 
it  certainly  could  not  have  been  upon  the 
theory  that  the  painting  of  the  sign,  which 
defendants  were  proposing  to  put  upon  the 
column^  would  in  any  way  injure,  mar,  or 
deface  it.  The  record  shows  that  this  paint 
could  easily  have  been  removed  from  the  stone 
at  any  time,  without  leaving  any  stains  there- 
on. So  that  there  is  nothing  upon  which 
to  base  the  claim  of  defacen^ent.  Plaintiff, 
before  commencing  the  suit,  said  to  several 
people  that  he  rented  the  inside  and  not  the 
outside  of  the  building  to  the  defendants,  find 
that  they  had  no  right  to,  put  a  sign  upon 
any  of  the  walls  or  columns.  This  may  have 
been  the  basis  of  the  decree,  but  it  has  no 
support  either  in  fact  or  in  law.  The  lease 
covered  *'the  lower  floor  and  shed  of  the  brick 
building  and  also  the  basement,"  an4  it  was 
without  any  reservations  or  covenants  which 
either  expressly  or  impliedly  prohibited  the 
use  of  the  walls  or  columns  of  the  building 
in  any  manner  not  harmful  to  them  or  in- 
jurious to  the  building  as  a. whole.  Defend- 
ants had  the  right  to  reasonably  use  these 
columns  or  the  walls  of  the  building,  if  they 
were  exposed,  for  the  purpose  of  advertising 
their  business,  and  should  not  be  restrained 
from  such  use,  unless  it  was  unusual,  unrea- 
sona^ble,  or  harmful.  Lowell  v.  Stralian,  145 
Mass.  1,  12  N.  E.  401,  1  Am.  St.  Rep.  422; 
Forbes  v.  Gorham,  159  Mich.  291,  [751]  123 
N.  W.  1089,  26  L.R.A.(N.S.)  318,  134  Am. 
St.  Hep.  718.  Indeed,  this  proposition  seems 
to  be  so  fundamental  that  no  authority  need 
be  cited  in  support  thereof. 

The  lease  of  the  lower  floor,  which,  in  the 
absence  of  reservation,  covers  the  walls  and 
supporting  columns,  gave  the  tenant  the  right 
to  a  reasonable  use  thereof  for  the  purpose 
of  advertising  his  business,  so  long  as  he 
did  not  permanently  mar  or  deface  the  build- 


ing; and,  conceding  arguendo  that  the  land- 
>  lord  might  use  part  of  the  space  for  the  pur- 
pose of  notifying  his  customers  as  to  where 
he  might  be  found,  it  does  not  follow  that  in 
so  doing  he  might  deprive  his  tenant  of  the 
reasonable  use  of  the  exposed  walls  or  col- 
umns to  advertise  his  own  business.  The  sign 
which  defendants  proposed  to  have  pain^ 
would  not  interfere  with  the  landlord's  use 
of  it  for  any  legitimate  and  proper  purpose, 
and  if  it  did  we  are  not  prepared  to  say  on 
this  record  that  plaintiff  had  a  prior  and 
superior  right  to  the  use  of  this  column  for 
the  purpose  of  advertising  his  business. 
There  was  a  sign  over  the  entrance  to  the 
building  notifying  the  public  that  plaintiff 
was  in  business  in  that  building  and  the  char- 
acter thereof,  and,  while  there  is  some  testi- 
mony that  defendants  were  not  particular  in 
directing  customers  to  him,  this  did  not  de- 
prive them  of  their  right  to  a  reasonable  use 
of  the  building  under  their  lease. 

Plaintiff  was  not,  imder  the  showing  made, 
entitled  to  a  permanent  injunction..  On  the 
contrary^  his  petition  should  have  been  dis- 
missed. 

The  decree  will  therefore  be  and  it  is  re- 
versed, and  the  cause  remanded. 
•  Reversed  and  ronanded. 

Weaver,  C.  J.,  and  Gaynor  and  Withrow, 
JJ.,  concur. 

NOTE. 

Rlffht  #f  TeBuat  of  BvUdims  to  Vm%  ef 
Fromt  WaU  for  Adi 


The  earlier  oases  which  discuss  the  right 
of  a  tenant  to  use  the  front  wall  of  the  leased 
building  for  advertiaing  purposes  are  collect- 
ed in  the  note  to  Broads  v.  Mead,  Ann.  Cas 
1912C  1125.  It  is  intended  in  the  present 
note  to  review  the  more  recent  deeiaions  on 
the  subject. 

-The  role  laid  down  in  the  earlier  cases 
that  a  tenant,  irrespeetive  of  any  provision 
to  that  effect  in  his  lease,  has  a  right  to 
make  reasonable  vae  of  the  front  wall  or 
walls  of  the  leased  building  for  advertising 
purposes,  finds  support  in  a  few  late  cases. 
Joseph  v.  London,  County  Council,  111  Lw  T. 
N.  S.  (Eng.)  275,  [1914]  W.  N.  204,  30 
Times  L.  Rep.  508,  68  Sol.  J.  579;  IM  iiarco 
V.  Isaac,  74  Misc.  459,  132  N.  Y.  S.  363. 
And  see  the  reported  case.  Thus  in  Joseph 
V.  London  County  Council,  supra,  it  ap- 
peared that  a  lease  contained  the  following 
covenant:  "The  lessee  will  not  during  the 
said  term  without  the  previous  written  li- 
cense of  the  lessors,  their  successors  or  as- 
signs, cut  or  maim  any  of  the  principal 
walls  or  timbers  of  the  buildings  for  the 
time  being  on  the  g^^and  hereby  demised, 
commit  or  permit  any  waste  or  damage  to 
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the  Bald  buildings  or  to  the  floors  or  timbers 
thereof,  or  make  or  permit  to  be  made  any 
alteration  in  the  elevation  of  the  buildings 
or  in  the  architectural  decoration  thereof, 
or  permit  any  steam  engine  or  furnace  or  any 
additional  building,  chimney,  or  flue  to  be 
erected  on  the  said  demised  premises,  or  use, 
exercise,  carry,  on,  or  permit  to  be  used,  exer- 
cised, or  carried  on  in  any  part  of  the  said 
demised  premises  any  dangerous,  noxious, 
noisome,  or  ofi'ensive  trade  or  business  what- 
soever, or  any  trade  or  business  whereby  the 
insurance  against  fire  may  be  vitiated  or 
lessened  in  value."  It  was  held  that  the 
words  of  the  covenant  referred  to  an  altera- 
tion in  the  fabric  of  the  premises,  and  there- 
fore the  lease  was  not  broken  by  the  erection 
by  the  tenant  of  an  electric  light  advertise- 
ment which  was  supported  by  an  iron  frame 
work  hung  by  steel  bands  affixed  to  the  orna- 
mental stonework  in  the  front  of  the  prem- 
ises, all  of  which  could  be  removed  at  any 
time  and  would  leave  the  building  the  same 
as  before. 

In  Goldfoot  v.  Walcb  [1914]  1  Ch.  (Eng.) 
213,  83  L.  J.  Ch.  360,  109  L.  T.  N.  S.  820 
[1913]  W.  N.  357,  a  tenant  of  the  first 
and  second  floors  of  a  business  building, 
who  under  his  lease  had  a  right  to  exhibit 
on  the  premises  certain  advertisements,  was 
granted  a  mandatory  injunction  to  compel 
his  landlord  to  remove  from  the  wall  of  the 
second  story  of  the  building  two  large  adver- 
tising boards. 

In  Alfre  Peats  Co.  y.  Bradley,  149  N.  Y. 
S.  613,  wherein  a  tenant  sought  to  enjoin  his 
landlord  from  erecting  an  electric  advertis- 
ing sign  on  that  part  of  the  common  roof  of 
a  row  of  stores  below  which  was  the  shop 
that  had  been  leased  to  the  plaintiff,  it  was 
said  by  the  court  that  there  was  no  reason 
or  principle  for  treating  the  roof  of  such 
a  building  as  the  one  in  question  differently 
than  the  outer  walls,  and  that  a  tenant  had 
a  right  to  use  the  walls  and  roof  for  adver- 
tising purposes  provided  that  in  so  doing 
he  did  not  commit  waste  or  violate  the  law, 
and  he  was  therefore  entitled  to  the  relief 
asked  for. 

In  Just  V.  Stewart,  23  Manitoba  517,  12 
Dominion  L.  Rep.  65,  24  West  L.  Rep.  433, 
it  appeared  that  a  tenant  had  occupied  prem- 
ifies  subsequently  leased  to  him  and  had, 
during  such  occupation,  erected  a  sign  on 
the  wall  of  the  building.  The  lease  which 
he  later  signed  prohibited  the  erection  of 
signs  of  this  kind.  The  landlord  contended 
that  the  lease  had  been  broken  and  a  for- 
feiture incurred  but  the  court  held  that  as 
the  sign  was  on  the  structure  at  the  time 
the  lease  was  signed  and  as  the  landlord 
knew  it  was  there  and  had  not  objected  to  it 
there  was  not  such  a  violation  of  the  lease 


The  principle  underlying  the  foregoing  de- 
cisions also  finds  support  in  Hope  y.  Cowan 
[1913]  2  Ch.  (Eng.)  312,  82  L.  J.  Ch.  439, 
108  L.  T.  N.  S.  945,  57  Sol.  J.  559,  29  Times 
L.  Rep.  520,  which  was  an  action  by  a  land- 
lord to  restrain  a  tenant  of  an  office  room 
on  the  first  floor  of  a  building  from  placing 
on  his  office  window  sills  flower  boxes  which 
rested  on  brackets  screwed  into  the  lower 
part  of  the  window  frames.  The  court  dis- 
missed the  action,  and  said;  "Kow,  after 
the  arguments  I  have  heard,  it  appears  to 
me  that  speaking  generally  in  the  case  of  a 
demise  of  one  floor  of  a  building,  or  of  a  room 
on  any  floor  which  is  bounded  or  enclosed  on 
one  or  more  sides  by  an  outside  wall,  unless 
the  outside  wall  be  excepted  or  reserved  or 
there  be  some  context  which  leads  to  a  con- 
trary conclusion,  prima  facie  the  premises 
demised  comprise  the  whole;  that  is  to  say, 
both  sides  of  the  outside  wall.  This  is  so 
prima  facie,  and.  as  far  as  I  am  aware  the 
contrary  has  never  been  suggested  in  refer- 
enee  to  a  ground  floor  nor  in  reference  to  a 
top  floor;  but  it  has  been  eruggested- —certain- 
ly it  was  argued — in  this  cai<e  with  reference 
to  a  room  on  the  middle  floor.  I  do  not  see 
what  difference  the  particular  floor  makes. 
The  demise  of  a  room  must  necessarily  in- 
clude, unless  it  be  excepted,  some  part  of 
the  wall  which  bounds  it." 

However,  the  right  of  the  tenant  cannot 
be  so  exercised  as  to  cause  material  injury 
to  the  building.  Hayman  v.  Rown4,  82  Neb. 
698,  118  N.  W,  328,  45  L.R.A.(N.S.)  623.  In 
that  case  it  appeared  that  a  tenant  for  yiears 
was  about  to  drive  wooden  plugs  into  a  brick 
wall  of  the  leased  premises  to  which  a  sign 
was  to  be  attached,  and  that  this  would  do 
considerable  damage  to  a  wall  of  the  kind 
in  question.  The  landlord  brought  an  action 
to  restrain  the  tenant  from  carrying. out  his 
plans  and  the  court  ordered  a  restraining 
order  to  \^  issued  as  prayed  for. 


as  would  result  in  a  forfeiture. 
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Arkansas  Supreme  Court — April  27,  1914. 


113  iirici  10  f  lee  s.  w.  74o. 


Appeal  —  R«Ti«w  of  Fftots* 

A  finding  not. contrary  to  the  preponderance 
of  the  evidence  will. not  be  disturbed  on  ap- 
peal. 
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Schools  —  ITm   of   School   Building   "^ 
IfOdge  Meeting*. 

Kirby's  Dig.  §  7643,  authorizing  school 
directors  to  permit  a  private  school  to  be 
taught  in  the  schoolhouse  while  not  occupied 
by  a  public  school,  unless  otherwise  directed 
by  the  voters  of  the  district,  does  not  exclude 
other  uses  of  school  buildings,  where  the 
same  do  not  interfere  with  the  schools  nor 
injure  the  buildings,  and  does  not  render  in- 
valid a  contract  authorizing  a  local  lodge 
of  a  secret  society  to  use  a  school  building 
for  a  lodgeroom ;  the  use  not  interfering  with 
the  school  nor  injuring  the  building. 

[See  note  at  end  of  this  case.^ 

Same. 

Kirby's  Dig.  §  7614,  conferring  on  school 
directors  the  power  to  control  the  school  af- 
fairs with  the  custody  of  the  schoolhou^es 
and  grounds,  and  preserve  the  same,  vesta  in 
the  directors  discretion  in  arrangements  for 
the  interest  of  the  district  and  they  may, 
with  the  approval  of  the  voters  of  the  dis- 
trict, permit  a  secret  society  to  use  the  school 
building  as  a  lodgeroom,  where  such  use  does 
not  interfere  with  the  school  nor  injure  the 
building,  but  is  advantageous  to  the  distoiet 
in  view  of  its  financial  condition. 

[See  note^  at  end  of  this  case.] 

Appeal    from    Chancery    Court,    Lawrence 

county:     Humphbibb,  Chancellor. 
». 

Action  for  injunction.  A.  B.  Cost  et  al., 
plaintiffs,  and  J.  F.  Shinault  et  al.,  defend- 
ants.' Judgment  for  defendants.  Plaintiffs 
appeal.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

W,  A.  Cunnvngham  for  appellants. 
W,  E,  Beloate  for  appellees. 

[20]  Smith,  J. — Appellants  were  plaintiffs 
below,  and  alleged  the  following  facts  in 
their  complaint:  That  they  were  citizens 
and  taxpayers  of  School  District  No.  64  of 
Lawrence  County,  Arkansas,  and  interested 
in  the  educational  interests  of  that  district, 
and  that  appellees,  who  were  defendants  be- 
low, were  scliool  directors  of  said  district, 
and  as  such  had  control  of  the  schoolhbuse 
and  grounds,  and  that  school  was  being 
taught  in  the  school  building,  all  of  which 
was  needed  for  the  accommodation  of  the 
children  attending  school.  That  the  said 
directors,  notwithstanding  that  fact,  are 
about  to  lease  a  part  of  said  building  to 
the  Independent  Order  of  Odd  Fellows,  as  a 
lodge  hall,  and  are  about  to  cause  said  build- 
ing to  be  remodeled  without  right  or  au- 
thority from  the  voters  of  said  district,  by 
causing  the  Btairwji|r  to  be  moved  and  other 
changes  to  be  made,  and  that  if  such  changes 
are  made  it  will  entirely  unfit  the  building 
for  the  use  for  which  it  was  originally  de- 
signed, and  will  make  the  same  totally  imfit 
for  use  as  a  school  building. 


That  the  use  of  said  building  as  a  lodge 
room  is  entirely  inconsistent  with  its  use  as 
a  school,  and  will  interfere  with  the  use  and 
enjoyment  of  the  other  rooms  of  the  building 
as  schoolrooms,  and  will  cau^e  great  and 
irreparable  injury  to  the  public  and  interfere 
with  the  educational  interests  of  said  dis- 
trict. 

Plaintiffs  prayed  that  said'  directors  and 
all  other  persons  be  forever  enjoined  from 
changing  or  altering  [21]  said  building  in 
any  way,  without  first  submitting  the  plans 
thereof  to  the  voters  of  said  district,  and 
that  said  directors  be  enjoined  from  leasing 
any  part  of  the  building  to  any  p^son,  for 
any  purpose  whatever,  except  for  ^he  conduct 
of  schools. 

The  answer  denied  that  the  directors  were 
about  to  make  any  change  in  the  building, 
which  was  detrimental  to  it,  or  any  contract 
or  lease  with  refer^ice  to.  the  use  of  the 
building,  which  would  in  any  way  interfere 
with  the  school  being  taught  therein. 

There  was  offered  in  evidence  a  contract 
dated  December  27,  1911,  made  between  rep- 
resentatives of  the  local  Odd  Fellows  Lodge 
and  the  directors  of  the  district,  under  the 
terms  of  which  for  the  consideration  of  $50, 
to  be  paid  on  or  before  October  1,  1912,  the 
directors  rented  to  said  lodge  the  upper  part, 
or  second  story,  of  the  school  building  for  the 
use  of  said  lodge,  for  a  term  of  one  year  from 
January  1,  1912,  with  an  option  to  renew 
said  lease  for  a  period  of  five  years.  The 
school  district,  however,  reserved  the  right 
to  use  the  building  for  school  exhibitions  and 
entertainments  of  its  own. 

At  the  annual  school  election  in  May,  1912, 
the  directors  caused  the  question  of  the  ratifi- 
cation of  this  lease  to  be  submitted  to  the 
electors  voting  at  that  election,  and  it  was 
ratified  by  a  vote  of  nineteen  for,  and  one 
against.  . 

It  appears  that  the  revenues  of  the  district 
had  been  insufficient  to  provide  the  necessary 
funds  for  school  purposes,  and  subscription 
lists  had  been  circulated  upon  which  private 
contributions  were  asked  for  school  purposes. 
The  evidence  was  conflicting  as  to  the  inter- 
ference with  the  school  on  account  of  this 
lease,  and  of  the  damage  to  the  building  in 
adapting  it  to  the  uses  of  the  Odd  Fellows. 
But  the  court  found  the  fact  to  be  that  no 
damage  was  occasioned  to  the  said  school 
building  by  reason  of  the  changes  made  in 
the  building  by  the  Odd  Fellows  Lodge,  and 
that  no  interference  had  resulted,  or  would 
result,  to  the  school  being  taught,  or  that 
would  thereafter  be  taught  in  said  building, 
by  reason  of  the  upper  story  thereof  being 
used  as  a  lodgeroom,  and  that  the  [22]  plain- 
tiffs' complaint  should  be  dismissed  for  want 
of  equity. 
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We  think  this  findini^  was  not  contrary  to 
the  preponderance  of  the  evidence. 

Appellants  cite  us  to  section  7643,  of  Kir- 
by'a    Digest,   which    provides   that   directors 
may  permit  a  private  school  to  be  taught  in 
the  district  schoolhouse  during  such  time  as 
the  said  house  is  not  occupied  by  a  public 
school,  unless  they  be  otherwise  directed  by 
a  majority  of  the  legal  voters  of  the  district, 
and    contend   that   the   express   granting   of 
power  for  this  purpose  is  in  effect  a  denial 
of  power  to  let  it  for  any  other  purpose.    But 
we  do  not  agree  with  that  contention.     Sec- 
tion 7614,  of  Kirby's  Digest,  provides  that 
the  directors  shall  have  charge  of  the  school 
affairs  and  the  school  educational  Interests 
of  their  district,  and  shall  have  the  care  and 
custody  of  the  schoolhouses  and  grounds  and 
property  of  the  district,  and  shall  carefully 
preserve  same,  and  gives  to  them  authority 
to  purchase  or  lease  a  schoolhouse  site  and 
to  rent,  purchase  or  build  a  schoolhouse  with 
the  funds  of  the  district.     And  this  section 
vests  them  with  the  duty  and  discretion  of 
making  the  most  advantageous  arrangements 
possible,  within  the  powers  conferred,  for  the 
interest  of  the  district.    In  the  case  of  Boyd 
V.  Mitchell,  69  Ark.  202,  62  S.  W.  61,  this 
section  was  construed  to  give  school  directors 
the  right  to  prohibit  the  use  of  a  school  build- 
ing for  religious  worship,  where  it  was  shown 
the  building  and  contents  were  being  injured, 
notwithstanding  the  land  on  which  the  school 
building  was  situated  was  conveyed  to  trus- 
tees for  the  purpose  of  religious  worship,  and 
was  by  them  conveyed  to  the  school  directors 
for  the  same  purpose,  and  the  building  was 
erected   in   part  by   subscriptions,   with   the 
understanding  that  it  was  to  be  so  used  under 
the  charge  of  the  directors.     The  court  pre- 
termitted any  discussion  of  the  power  of  the 
directors  to  make  any  arrangement  to  build 
a   house  to  be  u£ed  as  a   schoolhouse,   and 
also  as  a  church  or  as  a  place  for  religious 
[23]  worship,  as  it  found,  under  the  facts  in 
that  case,  that  the  schoolhouse  was,  when 
built,  to  be  under  the  control  of  the  directors 
of   the  school   district  and  the  property  of 
said  district,  and  after  so  finding  the  facts 
to  be,  it  was  there  said:     "If  it  was  to  be 
under  their  control,  in  contemplation  of  law 
it  was  within  their  province,  and  was,  per- 
haps, in  strictness,  their  duty,  not  to  allow 
it  used  for  purposes  other  than  school  pur- 
poses^   It  seems  that  this  is  apparent.    They 
have  no  power  beyond  those  expressly  granted 
or  arising  by  necessary  implication."     The 
court   found   in   that   case  that   the   school- 
house  was  being  damaged  by  the  use  which 
was  being  made  of  the  building,  and  that  the 
directors  in  the  exercise  of  their  power  of 
control,  and  their  duty  to  preserve  the  prop- 
erty of  the  district,  had  the  right  to  prohibit 
the  use  of  the  scboolhouse  for  religious  pur- 


poses, and  that  this  was  true  notwithstand- 
ing the  individual  contributions  whieh  had 
been  made,  and  which  were  used  in  erecting 
the  schoolhouse,  upon  the  understanding  that 
the  house  was  to  be  used  as  a  schoolhouse 
and  for  religious  worship. 

So  here,  we  should  not  hesitate  to  hold 
that  the  contract  was  void,  if  its  performance 
interfered  with  the  school.  But  the  chan- 
cellor has  expressly  found  that  such  was  not 
the  case.  The  electors  of  that  district,  who 
were  the  patrons  of  that  school,  voted  for 
the  ratification  of  the  contract,  and  in  their 
depositions  made  it  appear,  by  a  preponder- 
ance of  the  evidence,  that  the  schools  were 
not  being  interfered  with  nor  the  building 
damaged.  Upon  the  contrary,  the  revenues 
of  the  district  were  being  supplemented  by 
the  annual  rental  in  the  sum  of  $50,  and 
under  the  circumstances  we  think  the  con- 
tract was  not  an  unlawful  one,  nor  void  as 
being  against  public  policy.  Of  course,  the 
district  could  not  divert  its  funds  for  the 
purpose  of  building  or  providing  lodge  rooms 
for  any  association  or  society,  however  benev- 
olent its  purposes  might  be,  neither  would 
the  directors  have-  the  right  to  make  any 
contract  which  authorized  the  use  of  the 
school  property  in  a  manner  which  interfered 
with  the  schools.  But  as  has  been  stated, 
that  was  not  done  in  this  case. 

[24]  It  is  a  matter  of  common  knowledge 
that  many  ^lUMi-public  uses  are  made  of  the 
rural  school  buildings  of  the  State.  We  do 
not  believe  it  was  the  purpose  of  the  Legis- 
lature in  granting  express  authority  for  pri- 
vate schools  to  be  taught  in  the  public  school 
building,  to  exclude  other  uses  where  such 
uses  do  not  interfere  with  the  schools  nor 
injure  the  buildings. 

We  think  the  decree  of  the  chancellor  is 
correct,  and  it  is  affirmed. 


KOTE. 

Power  of  School  Authorities  to  Per- 
mit Use  of  Sohool  Building  for  Other 
than  Religions  or  Pnblio  Sohool  Pur- 
poses. 

It  is  of  course  obvious  that  a  school  build- 
ing built  and  maintained  by  public  funds 
cannot' be  put  to  a  use  inconsistent  with  the 
welfare  of  the  school  (Sugar  v.  Monroe,  108 
La.  677,  32  So.  961,  59  L.R.A.  723,  theater) 
unless  the  use  of  the  building  for  school  pur- 
poses has  been  discontinued.  Gottlieb  Knabe 
Go.  ▼.  Macklin,  109  Md.  429,  16  Ann.  Gas. 
1092,  71  Atl.  949,  31  L.R.A.(N.S.)  580.  But 
aside  from  the  question  of  the  use  of  a  school 
building  for  religious  purposes  (see  the  note 
to  Heichwald  v.  Oatholic  Bishop,  Ann.  Gas. 
1914B  301)  it  is  held  in  several  jurisdictions 
that  school  authorities  may  permit  the  use 
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of  a  Bchool  building  for  an  occasional  or  in^ 
cidental  purpose  not  inconsistent  with  the 
welfare  of  the  school.  Lsgow  v.  Hill,  238 
m.  428,  87  N.  E.  369,  affirming  143  III.  App. 
523  (lodge)  ;  Royse  Independent  School  Dist. 
y.  Reinhardt  (Tex.)  159  S.  W.  1010  (campus 
leased  for  baseball  ground  during  school  va- 
cation ) .  And  see  the  reported  case.  Sec  also 
State  V.  Kessler,  136  Mo.  App.  236,  117  S. 
W.  85  (wherein  it  was  held  that  an  order 
prohibiting  the  use  of  a  school  building  for 
certain  entertainments  was  illegal  because 
made  at  a  meeting  held  outside  the  district) ; 
Rhodes  v.  Maret,  102  Tex.  519,  119  S.  W. 
1139  (building  constructed  by  public  sub- 
scription for  joint  use  as  lodgeroom  and 
public  school).  In  Sugar  v.  Monroe,  108  La. 
677,  32  So.  961,  59  L.R.A.  723,  the  court 
said:  ''We  do  not  wish  to  be  understood  as 
going  to  the  extreme  of  holding  that  the  city 
authorities  may  not  make  such  casual  and 
incidental  use  of  the  building  in  question, 
not  inconsistent  with,  or  prejudicial  to,  the 
main  purpose  for  which  it  was  erected,  as 
they  may  deem  advisable,  nor  as  holding  that 
changed  conditions  in  the  future  may  not 
justify  them  in  devoting  it  to  some  other 
purpose.  The  question  here  presented  is, 
whether  they  have  the  legal  right,  at  this 
time,  to  make  use  of  it,  or  any  part  of  it, 
for  the  purpose  of  maintaining  a  theater 
therein,  or  .of  giving  theatrical  performances, 
as  a  business,  and  this  question  we  decide  in 
the  negative."  In  Greenbanks  v.  Boutwell, 
43  Vt.  207,  it  was  said:  '*In  the  present 
case,  if  the  hall  was  designed  to  accomodate 
the  schools  and  the  inhabitants  of  the  dis- 
trict for  the  purpose  of  examinations  and 
exhibitions  and  other  such  things  as  are 
proper  and  customary  in  connection  with  dis- 
trict schools,  and  it  was  adopted  in  that 
view,  the  purpose  was  legitimate  and  within 
the  province  of  the  district  to  carry  out  by 
making  the  hall.  On  the  other  hand,  if  the 
view  and  purpose  were  not  such,  but  the  de- 
sign was,  to  use  the  occasion  of  building  a 
schoolhouse  as  a  pret^t  for  making  a  publiic 
hall  ioT  town  meetings,  religious  meetings, 
lectures,  concerts,  dances,  picnics,  and  the 
other  uses  to  which  such  halls  are  ordinarily 
put,  then  the  district  was  doing  what  it  had 
no  lawful  authority  to  do.  If  again,  the  hall 
was  designed  and  adapted  to  serve  the  inter- 
ests of  the  district  in  respect  to  its  schools, 
the  making  of  the  hall  would  not  be  rendered 
illegal  if,  when  not  wanted  for  school  pur- 
poses the  district  should  permit  it  to  be  used 
for  other  purposes,  having  no  relation  to  the 
schools.  While  it  would  not  be  lawful  tot 
the  district  to  make  lofts,  or  rooms,  for  the 
mere  purpose  of  realizing  profit  by  renting 
for  pay,  it  would  not  be  unlawful  for  the  dis- 
trict to  receive  pay  and  profit  for  thf  use 
of  rooms  legitimately  made  fof  school  pur- 


poses, when  not  in  use  for  those  purpoees, 
and  when  they  may  be  used  for  other  pur- 
poses without  detriment  to  the  district  in 
respect  to  its  schools.  We  can  readily  con- 
ceive that  the  prospect  of  being  able  to  derive 
income  from  such  outside  use  of  a  hall,  like 
the  one  in  question,  which  may  be  really 
needed  for  the  occasional  accommodation  of 
the  schools,  may  properly  operate  as  an  in- 
fluence upon  the  district  in  forming  the  deter- 
mination to  build  one.  While,  but  for  such 
prospect,  the  district  might  feel  too  poor  to 
make  the  outlay,  still,  with  such  prospect,  it 
may  regard  it  judicious  to  do  so,  and  thus 
provide  a  desirable  appendage  to  the  school 
house  for  the  service  of  the  interests  of  the 
schools,  which  otherwise  the  district  would 
feel  compelled  to  for^o."  In  Sheldon*  v. 
Centre  School  Dist.  25  Conn.  224,  it  was  held 
that  the  fact  that  the  vote  for  the  construc- 
tion of  a  school  building  authorized  its  use 
for  lectures  and  other  incidental  purposes  did 
not  invalidate  the  vote  or  warrant  an  in- 
junction against  the  collection  of  the  tax 
thereby  levied. 

The  permitting  of  the  use  of  a  school  build- 
ing for  a  private  school  or  private  instruc- 
tion has  been  sustained  in  several  cases. 
Barnes's  Appeal,  6  R.  I.  591 ;  Chaplin  v.  Hill, 
24  Vt.  528;  Russell  v.  Dodds,  37  Vt.  497. 
And  see  Townsend  v.  Hagan,  35  la.  194.  XhuA 
in  Barnes's  Appeal,  supra,  holding  that  the 
school  authorities  could  permit  the  use  of  a 
school  building  for  private  instruction  in 
music  the  court  said:  "Instruction  in  this 
art,  is  quite  commonly  furnished  in  our  public 
schools,  to  enable  the  children  to  join  in  an 
exercise  always  agreeable  to  them,  and  to  fit 
them  to  participate  in  one  of  the  ordinary 
acts  of  public  devotion.  The  uBe  of  the  school 
house,  when  not  needed  for  the  regular 
course,  that  the  like  instruction  may  be  im- 
parted to  the  scholars  and  others  of  the  dis- 
trict, so  that  the  knowledge  and  taste  of  all 
in  this  excellent  accomplishment  may  be  pro- 
pxoted,  is  quite  in  accordance  with  the  uses 
to  which  such  property  is  appropriated  by 
law;  and  the  last  objection  which  a  friend 
of  public  education  should  make  to  such  a 
use  is,  that  the  people  of  the  district  are  so 
desirous  of  such  instruction,  that  they  are 
willing  to  pay  for  it  themselves."  However, 
in  Weir  v.  Day,  35  Ohio  St.  143,  it  was  held 
that  the  use  of  a  schopl  building  for  private 
instruction  cannot  be  permitted  if  it  is  in- 
consistent with  the  public  use. 

It  has  been  held  in  Indiana  that  the  use 
of  a  school  building  for  township  meetings 
may  be  permitted.  Harmony  Tp.  v.  Osborne, 
9  Ind.  458.  However,  a  subsequent  statute 
in  that  jurisdiction  provides  that  a  vote  of 
the  electors  of  the  school  district  is  essential 
to  authorize  a  use  for  other  than  school  pur- 
poses.   Hurd  V.  Walters,  48  Ind.  148. 
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In  a  few  jurisdictions  it  is  held  that,  even 
under  a  statute  authorizing  the  school  au- 
thorities to  permit  the  use  of  a  school  build- 
ing for  such  purposes  as  they  deem  proper, 
they  cannot  permit  its  use  for  any  private 
pnrpose.  Spencer  t.  Joint  School  Bist.  15 
Kan.  259,  22  Am.  Kep.  268;  Bender  ▼. 
Streabich,  182  Pa.  St.  251,  37  Atl.  853;  Lewis 
v.  Bateman,  26  Utah  434,  73  Pac.  509 ;  School 
Dist.  V.  Arnold,  21  Wis.  657;  Tyre  v.  Krug, 
159  Wis.  39,  149  N.  W.  718,  L.R.A.1915C  624. 
In  Spencer  v.  Joint  School  Dist.  supra,  it 
was  said:  "The  question  as  it  comes  before 
us  may  fairly  be  thus  stated:  May  the  ma- 
jority of  the  tax-payers  and  electors  in  a 
school  district,  for  other  than  school  pur- 
poses, use  or  permit  the  use  of  the  school- 
house  built  with  funds  raised  by  taxation? 
The  question  Is  one  which  in  view  of  the 
times,  and  the  attacks  made  in  so  many 
places,  and  from  so  many  directions,  upon 
our  pulilic  school  system,  justifies,  as  it  has 
received  at  our  hands,  most  serious  consid- 
eration. We  are  fully  aware  of  the  fact  that 
all  over  the  state  the  schoolhouse  is,  by  gen- 
eral consent,  or  at  least  without  active  oppo- 
sition, used  for  a  variety  of  purposes  other 
than  the  holding  of  public  sehools.  Sabbath 
schools  of  separate  religious  denominations, 
church  assemblies,  sometimes  political-  meet- 
ings, social  gatherings,  etc.,  are  held  there. 
Now,  none  of  these  can  be  strictly  considered 
among  the  purposes  for  which  a  public  build- 
ing can  be  erected,  or  taxation  employed. 
But  it  often  happens,  particularly  in  our 
newer  settlonents,  that  there  is  no  other  pub- 
lic building  than  the  schoolhouse— no  place 
so  convenient  as  that.  The  use  for  these 
purposes  works  little  damage.  It  is  used  by 
the  inhabitants  of  the  district  whose  money 
has  built  it,  and  used  for  their  profit  or 
pleasure.  Shall  it  be  said  that  this  is  il- 
legal? Doubtless,  if  all  in  the  district  are 
content,  no  question  will  ever  be  raised;  and, 
on  the  other  hand,  if  a  majority  Object,  the 
use  for  such  purposes  will  eease^  It  is  only 
when  the  majority  favor,  and  a  minority  ob- 
ject, that  the  courts  are  appealed  to.  That 
minority  may  be  but  a  single  individual, — 
may  be  influenced  by  spite  or  revenge,  or  any 
other  unworthy  motive;  but,  whatever  the 
motives  which  prompt  the  litigation,  the  de- 
cision must  be  in  harmony  with  .the  absolute 
right  of  all.  It  seems  to  us  that  upon  well- 
settled  principles  the  question  must  be  an- 
swered m.  the  negative.  The  public  school- 
house  cannot  be  used  for  any  private  pur- 
poses. The  argument  is  a  short  one.  Taxa- 
tion is  invoked  to  raise  funds  to  erect  the 


building;  but  taxation  !«  illegitimate  to  pro- 
vide for  any  private  purpose.  Taxation  will 
not  lie  to  raise  funds  to  build  a  place  for  a 
religious  society,  a  political  society,  or  a  so- 
cial club.  What  cannot  be  done  directly  can- 
not be  done  indirectly.  As  you  may  not  levy 
taxes  to  build  a  church,  no  more  may  you 
levy  taxes  to  build  a  schoolhouse  and  then 
lease  it  for  a  church.  Nor  is  it  an  answer 
to  say  that  its  use  for  school  purposes  is  not 
interfered  with,  and  that  the  use  for  the 
other  purposes  works  little,  perhaps  no  im- 
mediately perceptible,  injury  to  the  building, 
and  results  in  the  receipt  of  immediate  pe^ 
cuniary  benefit.  The  extent  of  the  injury  or 
benefit  is  something  into  which  courts  will 
not  inquire.  The  character  of  the  use  is  the 
only  legitimate  question.  A  municipal  bond 
of  five  cents  in  aid  of  a  purely  private  pur- 
pose is  as  void  as  one  of  a  thousand  dollars; 
and  that,  too,  though  the  actual  benefit  to 
the  municipality  far  exceeds  the  amount  of 
the  bond.  The  use  of  a  public  schoolhouse 
for  a  single  religious  or  political  gathering  is 
legally  as  unauthorized  as  its  constant  use 
therefor.  True,  a  court  of  equity  would  not 
interfere  by  injunction  after  a  single  use^  and 
where  there,  was  no  likelihood  of  a  repetition 
of  the  wrong,  for  it  is  only  appreliended 
wrongs  that  equity  will  enjoin.  Here  the  un- 
authorized use  is  charged  as  a  frequent  fact, 
and  one  likely  to  occur  hereafter.'*  So  in 
Bender  v.  Streabich,  182.  Pa.  St.  251,  37  Atl. 
853,  it  was  said :  "The  use  of  school  buildings 
by  the  community  at  large  for  public  meet- 
ings for  the  discussion  of  subjects  of  general 
interest  may  be  said  to  be  in  the  line  of  their 
use  for  educational  purposes,  but  it  is  not 
the  use  intended  by  law.  The  public  school 
system  is  for  the  instruction  of  pupils  who 
may  attend  the  schools,  and  not  for  the  in- 
struction or  entertainment  of  other  persons. 
The  school  directors  are  trustees  of  the  school 
property  for  that  use,  and  they  may  not 
against  objection  authorize  or  permit  its  use 
for  other  purposes.  If  the  school  buildings 
may  be  used  for  meetings  for  the  convenience, 
pleasure  or  instruction  of  the  general  public, 
all  other  school  property  may  with  equal 
propriety  be  so  used,  and  it  would  be  but  a 
step  further  to  apply  a  part  of  the  school 
funds  to  the  same  use.  This  view  of  the  law 
does  not  forbid  the  use  of  the  buildings  for 
any  purpose  directly  related  to  the  instruc- 
tion of  the  pupils  of  the  schools,  and  it  does 
not  exclude  their  use  for  lectures  or  debates 
which  are  made  a  part  of  the  course  of  in- 
struction," 
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Illinois  Supreme  Court — December  16,  1914. 
267  III.  344:;  108  N,  ZJ.  340. 


Municipal  Corporations  —  Resnlation 
of  Bill  Boards. 

A  city  has  power  to  enact  an  ordinance  re- 
quiring the  consent  of  a  majority  of  the  resi- 
dence owners  to  the  erection  of  a  billboard 
in  a  residence  block,  under  Kurd's  Civ.  St. 
1913,  c.  24,  §  696,  giving  cities  power  to 
regulate  the  location  of  billboards,  etc.,  upon 
vacant  property  and  upon  buildings. 

[See  note  at  end  of  this  case.] 

Saxne. 

On  a  question  of  the  reasonableness  of  a 
city  ordinance  requiring  the  consent  of  the 
majority  of  the  residence  owners  in  accord- 
ance with  frontage,  evidence  tending  to  show 
that  the  erection  of  billboards  is  productive 
of  fire^  and  that  residence  districts  are  not  so 
well  protected  as  the  business  district,  is 
admissible. 

[See  note  at  end  of  this  case.]. 

Same* 

On  the  (question  of  the  reasonableness  of 
a  city  ordinance  requiring  the  consent  of 
residence  owners  as  a  condition  to  the  erec- 
tion of  a  billboard  ,in  a  residence  block,  evi- 
dence that  such  boards  offered  a  protection  to 
disorderly  and  lawbreaking  persons,  and  that 
residence  districts  were  not  so  well  policed 
as  other  districts,  is  admissible. 

[See  note  at  end  of  this  case.] 

Same. 

An  ordinance  requiring  the  consent  of  resi- 
dence owners  to  the  erection  of  a  billboard  in 
a  residence  block  is  not  discriminatory  in 
that  there  is  no  difference  between  fences, 
buildings,  and  billboards. 

[See  note  at  end  of  this  case.] 

Same. 

An  ordinance  requiring  the  consent  of  the 
majority  of  residence  owners  according  to 
frontage  to  the  erection  of  a  billboard  in  a 
residence  block  is  not  unreasonable  in  view 
of  the  liability  of  fire,  the  liability  of  a  use 
by  disorderly  persons  for  unlawful  and  im- 
moral purposes,  and  the  difference  betAveen 
fire  and  police  protection  in  residence  dis- 
tricts and  other  districts. 

[See  note  at  end  of  this  case.] 

Same. 

An  ordinance  requiring  the  consent  of  the 
majority  of  residence  owners  according  to 
frontage  to  the  erection  of  a  billboard  in  a 
losidence  block  is  not  unreasonable  because  it 
requires  the  consent  of  a  majority  of  the 
owners  of  property  on  both  sides  of  the  street 
where  the  billboard  is  to  be  erected. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Cook  county: 
FoEix,  Judge. 


Action  for  injunction.  Thomas  Cusack 
Company,  plaintiff,  and  City  of  Chicago,  et 
al.,  defendants.  Judgment  for  plaintiff.  De- 
fendants appeal.  The  facts  are  stated  in  the 
opinion.     Kevebsed. 


John  W.  Becktcith,  William  H.  Sexton  and 
Loring  R.  Hoover  for  appellants. 
John  8.  Hummer  for  appellee. 

[346]  ViCKEBS,  J.— -The  Thomas  Cusack 
Company,  a  corporation,  filed  a  bill  in  equity 
in  the  superior  court  of  Cook  county  against 
the  city  of  Chicago,  the  mayor  of  the  city,  and 
other  officials,  to  restrain  the  enforcement  of 
an  ordinance  regulating  the  erection  and 
maintenance  of  bill-boards  in  residence  blocks 
in  said  city.  The  bill  alleges  that  the  com- 
plainant is  engaged  in  the  business  of  out- 
door advertising  in  Chicago  and  elsewhere, 
and  that  it  maintains  bill -boards  on  private 
property  in  residence  blocks  without  having 
complied  with  an  ordinance  of  the  city  of 
Chicago  passed  and  in  force  December  5, 1910. 
The  section  of  the  ordinance  the  validity  of 
which  is  involved  is  as  follows: 

"707.  Frontage  consents  required. — It 
Ehall  be  unlawful  for  any  person,  firm  or 
corporation  to  erect  or  construct  any  bill- 
board or  sign-board  in  any  block  ob  any  pub- 
lic street  in  which  one-half  of  the  buildings 
on  both  sides  of  the  street  are  used  exdosive- 
ly  for  residence  purposes,  without  first  obtain- 
ing the  consent,  in  'WTiting,  of  the  owners  or 
duly  authorized  agents  of  said  owners  own- 
ing a  majority  of  the  frontage  of  the  property, 
on  both  sides  of  the  street,  in  the  block  in 
which  such  bill-board  or  sign-board  is  to  be 
erected,  constructed  or  located.  Such  writ- 
ten [346]  consents  shall  be  filed  with  the 
commissioner  of  buildings  before  a  permit 
shall  be  issued  for  the  erection,  construction 
or  location  of  such  bill-board  or  sit^n-board." 

The  bill  alleges  that  a  large  number  of 
bill-boards  have  been  erected  since  the  passage 
of  said  ordinance  without  complying  with 
its  provisions  in  r^^ard  to  obtaining  the  con- 
sent of  the  majority  of  the  property  owneri 
fronting  on  both  sides  of  the  street  in  the 
blocks  in  which  such  bill-boards  have  been 
erected  and  maintained;  that  the  occupation 
of  lots  with  these  bill-boards  is  under  leases 
made  with  the  owners  of  the  lots,  and  that 
the  complainant  has  made  contracts  with  its 
customers  for  the  maintenance  of  said  boards 
and  the  display  of  advertisements  thereon. 
The  bill  alleges  that  the  section  of  the  ordi- 
nance above  set  out  is  invalid  for  the  reason 
that  it  is  discriminatory  and  unconstitution- 
al, in  that  it  deprives  property  owners  of  their 
property  without  due  process  of  law,  in  viola- 
tion of  tte  constitutions  of  the  United  Stat<*9 
and  of  the  State  of  Illinois.  The  bill  also  al- 
leges that  the  bill-boards  erected  in  violation 
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of  said  ordinance  do  not  in  any. way  interfere 
with  the  public  health,  safety,  welfare  or 
comfort,  and  alleges  that  the  city  of  Chicago 
has  no  power  to  pass  said  ordinance,  and 
that  if  said  city  has  power  to  pass  any  ordi- 
nance on  the  subject  of  bill-boards,  the  one 
in  question  is  void  for  unreasonableness.  The 
prayer  is  for  a  perpetual  injunction  against 
the  city  and  its  officials  enjoining  them  from 
the  enforcement  of  said  ordinance. 

The  defendants  below  answered  the  bill,  in 
which  the. alleged  invalidity  is  denied.  The 
enswer  alleges  that  the  ordinance  was  regular- 
ly passed  by  the  city  council  pursuant  to 
expressed  l^idative  authority,  and  that  it  is 
a  proper  exercise  of  the  police^  power  of  the 
city  of  Chicago  and  the  State  of .  Illinois. 
The  answer  sets  up  that  bill-boards  jBire  dan- 
gerous to  the  public  health,  safety,  morals, 
welfare  and  comfort  in  that  they  afford  pro- 
tection to  disorderly  persons^  who  conceal 
themselves  behind  them;  that  the  space  be- 
hind [347]  bill-boards  is  us(>d  in  such  man- 
ner as  to  create  nuisances  by  reason  of  the 
shelter  and  protection  afforded  by  said  bill- 
boards; that  the  maintenance  of  such  bill- 
boards causes  the  accumulation  of  inilamma- 
ble  material,  thereby  increasing  the  danger 
of  fires.  The  answer  denies  that  the  ordi- 
nance is  invalid  for  any  reason,  and  particu- 
larly that  it  is  not  invalid  because  discrim- 
inatory, oppressive  or  unreasonable. 

The  cause  was  heard  upon  evidence  pro- 
duced in  open  court,  and  a  decree  was  entered 
in  accordance  with  the  prayer  of  the  bill, 
perpetually  enjoining  the  enforcement  of  the 
ordinance.  The  defendants  below  have  pros- 
ecuted an  appeal   to  this  court. 

The  sole  question  involved  for  our  considera- 
tion is  the  validity  of  section  707  of  the  mu- 
nicipal code  of  Chicago,  which  is  quoted 
above.  The  contentions  in  support  of  the 
decree  are,  first,  that  the  municipality  had 
no  power  to  pass  the  ordinance  in  question; 
and  second,  conceding  that  the  city  has  the 
power  to  pass  proper  regulatory  ordinances 
in  regard  to  the  erection  aad  maintenance 
of  bill-boards,  the  ordinance  here,  involved  is 
void  because  it  is  not  a  proper  exercise  of 
such  power,  in  that  it  is  oppressive  and  un- 
reasonable. 

This  court  held  in  Chicago  v.  Gunning 
System,  214  111.  628,  2  Ann.  Cas.  892,  73  N. 
K.  1035,  70  L.K.A.  230,  that  under  paragraph 
66  of  section  1  of  article  5  of  the  Cities  and 
Villages  act»  relating  to  the  police  power,  and 
mider  paragraph  75  of  said  section,  relating^ 
to  nuisances,  a  city  has  power  to  enact  and 
enforce  reasonable  regulations  respecting  bill- 
boards within  the  corporate  limits,  whether 
upon  public  streets  or  private  property.  On 
page  639  this  court  summed  up  its  view  upon 
this  question,  as  follows:  ''We  ttink  it  clear 
that  either  under  paragraph  66  or  75,  supra, 
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full  power  and  authority  are  conferred  upon 
cities,  towns  and  villages  to  regulate  the  con- 
struction and  use  of  bill-boards  within  their 
corporate  limits,  provided  the  regulation  is 
not  unreasonable.  Moreover,  paragraph  78 
of  section  1,  article  5,  confers  upon  cities  and 
villages  [34S]  the  right  'to  do  all  acts,  make 
all  regulations  which  may  be  necessary  or 
expedient  for  the  promotion  of  health  or  tbe 
suppression  of  disease.'  No  argument  need 
be  advanced  that  the  structures  described  in 
the  bill  before  us  may  become  a  menace  to  the 
safety  of  the  public,  and  hence  the  subject  of 
control  and  regulation.  They  may  be  erected 
in  such  a  manner  as  to  be  dangerous  to  the 
public  by  falling  or  being  blown  down,  or 
constructed  of  such  materials  and  dimensions 
as  to  be  dangerous,  or  placed,  upon  build- 
ings or  other  structures  in  such  a  manner  as 
to  endanger  the  life  and  limb  of  the  citizen, 
or  erected  within  the  fire  limits  in  such  prox- 
imity to  buildings  as  to  increase  the  danger 
of  loss  by  fire,  or  so  as  to  obstruct  the  view 
of  railroad  crossings  and  thus  endanger  life 
by  accident,  or  have  printed  or  displayed 
upon  them  obscene  characters  tending  tb  de- 
moralize and  injure  the  public  morals.  If 
boards  are  erected  in  violation  of  any  of 
these  public  rights  or  interests,  and  of  others 
which  might  be  mentioned,  ttere  is  ample 
power  within  the  statute  to  regulate  them, 
provided  such  regulations  are  reasonably 
necessary  for  the  protection  of  the  public 
health,  morals  or  safety.  Nor  will  the  mere 
fact  that  such  structures  are  placed  upon 
private  property,  and  not  on  the  public 
streets,  protect  those  owning  or  using  them 
against  such  reasonable  regulations.'' 

While  the  particular  ordinance  •  that  was 
involved  in  the  Gunning  System  case  was  held 
invalid,  the  decision  did  not  rest  on  the  want 
of  power  in  the  municipality  to  pass  rea^ 
sonable  ordinances  upon  that  subject.  To- 
remove  any  doubt  as  to  the  existence  of  the 
power,  the  legislature  in  1912  passed  an  act 
providing  "that  the  city  council  in  cities  and 
the  president  and  board  o|  trustees  in  vil- 
lages and  incorporated  towns  shall  have  the 
power  to  license  street  advertising  by  means 
of  bill-boards,  sign-boards  and  signs,  and  to 
regulate  the  character  and  control  the  loca- 
tion of  such  bill-boards,  sign-boards  and  signs 
upon  vacant  property  and  upon  buildings." 
{Kurd's  Stat.  1913,  chap.  24,  par.  696.) 
[3491  W^hether  this  statute  enlarges  the  pow- 
ers which  existed,  as  declared  by  this  court 
in  the  Gunning  System  case,  or  not,  it  is  not 
necessary  to  inquire.  It  is  at  least  a  clear 
legislative  declaration  which  unmistakably 
manifests  an  intention  that  tho  subject  of 
bill-boards  and  bill-board  advertising  shall 
be  subject  to  municipal  regulation. 

The   existence    of   the   power   to   legislate 
upon  the  subject  of  bill-boardH  being  estab- 
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liahed,  the  next  inquiry  is  whether  the  ordi- 
nance in  question  is  a  reasonable  exercise  of 
such  power.  Upon  the  question  of  the  rea- 
sonableness of  the  ordinance  sucli  evidence 
was  introduced  by  the  appellants  showing  the 
detrimental  results  that  have  followed  Oie 
erection  and  maintenance  of  bill-boards  in  the 
residence  districts.  It  was  shown  by  the 
testimony  that  fires  had  been  started  from 
the  accumulation  of  combustible  material 
that  had  lodged  against  the  base  of  bill- 
boards. As  bearing  upon  this  question'  and 
as  affording  a  justification  for  requiring 
frontage  consents  in  residence  districts,  evi- 
dence was  offered  to  show  that  the  residence 
territory  of  the  city  is  not  so  well  protected 
with  fire  extinguishing  apparatus  as  is  the 
business  district.  Tliis  evidence  was  objected 
to  and  the  court  sustained  the  objection.  In 
this  the  court  erred.  When  the  reasonable- 
ness of  an  ordinance  is  under  investigation 
as  a  question  of  fact,  any  pertinent  matter 
which  may  reasonably  be  supposed  to  have 
influenced  the  enactment  of  the  ordinance 
would  seem  to  be  proper  evidence.  If,  as  a 
matter  of  fact,  the  erection  of  bill-boards 
would  increase  the  hazards  of  fire  in  residence 
districts,  that  fact,  together  with  any  other 
attending  circiunstance  which  would  show 
that  fires  in  residential  districts  would  be 
more  disastrous  to  life  and  property  and  that 
their  extinguishment  would  be  attended  with 
greater  difficulties  than  ,in  other,  districts, 
would  have  a  direct  bearing  upon  the  rea- 
sonableness of  the  requirement  for  frontage 
consent.  Welch  v.  Swasey,  214  U.  S.  91,  29 
S.  Ct.  567,  63  U.  a   (L.  ed.)   923. 

[350]  Appellants  also  offered  to  show  that 
bill-boards  offered  a  protection  to  disorderly 
and  law-breaking  persons  and  the  residence 
districts  are  not  afforded  as  full  police  pro- 
tection as  other  districts  in  the  city  of  Chi- 
cago, and  the  court  refused  to  hear  this  evi- 
dence, and  in  this  the  court  also  erred.  It 
did,  however,  appear  from  the  testimony  that 
women  and  children  are  on  the  streets,  un- 
accompanied, in  larger  numbers  and  more 
frequently  in  residence  districts  than  in  other 
places,  and  that  the  crimes  against  women 
and  children  the  most  frequent  are  indecent 
exposure  and  offenses  against  the  person.  It 
is  shown  by  the  testimony  that  the  two  ele- 
ments contributing  to  crime  in  cities  are,  in 
the  order  of  their  importance,  first,  absence 
of  police;  and  second,  darkness.  It  was' 
shown  by  appellee  that  in  some  instances 
lights  were  maintained  upori  the  front  sur* 
face  of  its  bill-boards,  but  in  answer  to  this 
it  was  shown  that  the  space  behind  the 
boards  remained  dark,  and  that  the  r^ar  was 
even  darker  than  it  would  have  been  if  there 
were  no  lights  at  all.  It  was  shown  that 
nuisances  were  permitted  to  exist  in  the  rear 
of  surface  bill-boards,  and  physicians  testified 


that  deposits  found  behind  bill-boards  breed 
disease  germs,  which  may  be  carried  an4 
scattered  in  the  dust  by  the  wind  and  by 
flies  and  other  insects.  It  was  shown  that 
dissolute  and  immoral  practices  were  carried 
on  \mder  the  cover  attd  shield  furnished  by 
these  bill-boaids.  The  answer  made  to  all 
this  is,  that  any  other  structure  or  building 
which  would  afford  a  like  screen  from  view 
would  produce  similar  results,  and  herein  is 
found  the  basis  for  the  contention  that  the 
ordinance  is  discriminatory;  but  we  are  of 
the  opinion  that  "the  surface  bill-board  is  ra- 
il ke,  in  several  particulars,  structures  that 
are  erected  for  other  purposes,  su<^  as  fences, 
barns  and  other  out-buildings  that  may  be 
used  in  connection  with  a  residence.  This 
argument  was  made  in  the  case  of  St.  Lonis 
Gunning  Advertising  Co:  v.  St.  Louis,  235 
Mo.  99,  137  S.  W.  929,  and  we  quote  the 
answer  of  tliat  court  to  this  argument,  as 
follows:  ** While  that  is  [351]  possible  yet  it 
is  not  probable.  Nor  does  the  erection  and 
maintenance  of  a  building  or  a  fence  along 
the  lines  of  private  property  bordering  upon 
public  streets  have  the  natural  tendency  to 
create  any  such  nuiaance  as  those  mentioned. 
Buildings  and  fences  are  erected  for  the  pur- 
pose of  enclosing  grounds  and  excluding 
therefrom  strangers  iiLnd  trespassers,  and 
common  experience  teaches  us  that  they  are 
effectual  for  that  purpose,  which  is  inconsist- 
ent with  the  idea  that  they  promote  and  har- 
bor nuisances,  as  bill-boards  do,  which  rare- 
ly, if  ^ver,  enclose  the  grounds  tipon  which 
they  stand.  That  is  not  the  purpoae  of  their 
erection.  Generally  they  are  built  along  only 
one  end  or  side  of  a  lot  or  plot  of  ground, 
but  occasionally  upon  two  sides,  and  in  rare 
instances  upon  three,  but  I  have  never  seen 
or  heard  of  a  lot  being  enclosed  upon  all  four 
sides  by  bill-boards.  The  end  of  the  lot  front- 
ing upon  an  alley  is  almost  invariably  left 
open,  fon  the  simple  reason  that  the  alley  is 
not  conspicuous  in  the  public  eye,  and  for 
that  reason  it  would  be  useless  to  display 
advertisements  at  siich  places  where  they 
could  not  be  seen." 

Under  the  state  of  facts  flhown  by  the  evi- 
dence here,  we  cannot  agree  with  the  court 
below  that  the  ordinance  in  question  is  void 
for  unreasonableness.  Before  tiie  court 
will  be  justified  in  declaring  the  ordinance 
invalid  the  unreasonableness  should  be  made 
to  clearly  appear.  It  should  be  manifest 
that  the  discretion  reposed  in  municipal  au- 
thorities has  been  abused  in  the  exercise  of 
the  power  conferred.  (Chicago,  etc.  R.  Co. 
V.  Carlinville,  200  III.  314,  93  Am.  St.  Rep. 
190,  60  L.R.A.  391,  and  cases  there  cited.) 
The  case  of  Chicago  ▼.  Gunning  System,  su- 
pra, is  clearly  distinguishable  from  the  case 
at  bar.  The  ordinance  there  held  unreason- 
able and  void  was  general  in  its  terms  and 
prescribed  restrictive  conditions  in  regard  to 
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the  erection  and  maintenance  of  bill-boards, 
and  made  no  exception  whether  the  bill- 
boards were  in  a  thickly  settled  part  of  the 
city  or  in  an  open  block  or  field.  Mr.  Justice 
Wilkin  said  [352]  on  this  point  in  the  Qun- 
ning  System  case:  ''It  must  be  apparent  to 
all  reasonable  minds  that  provisions  which 
are  necessary  in  one  of  such  cases  would  be 
wholly  unnecessary  and  unreasonable  in  oth- 
ers, and  that  a  provision  might  be  a  reason- 
able police  regulation  in  the  one  case  and  in 
one  locality  which  would  be  wholly  unreason- 
able under  other  circumstances  in  another  lo- 
cality. This  ordinance  is,  however,  without 
qualification  or  limitation  applicable  to  signs 
and  bill-boards  alike  in  all  portions  of  the 
great  city  of  Chicago,  applicable  alike  to 
every  portion  of  its  extended  territory.  We 
do  not  hold  that  this  ordinance  is  so  unrea- 
sonable as  to  be  void  if  it  were  limited  to 
particular  districts  of  the  city."  In  Haller 
Sign  Works  v.  Physical  Culture  Training 
School,  249  111.  436,  94  N.  E.  920,  34  L.R.A. 
(N.S.)  998,  we  held  a  statute  which  prohib- 
ited the  erection  of  any  character  of  signs  for 
advertising  purposes  within  five  hundred  feet 
of  any  public  park  or  boulevard,  illegal  and 
void,  for  the  reason  that  it  did  not  tend  to 
promote  the  safety,  health,  comfort  or  gen- 
eral welfare  of  the  public  but  was  manifest- 
ly passed  solely  from  sesthetic  considerations. 
The  ordinance  hese  tmder  consideration  is  not 
open  to  the  objections  that  were  apparent 
upon  the  fact  of  the  statute  in  the  Haller 
Sign  Works  case,  and  the  evidence  in  the 
record  clearly  distinguishes  this  case  from 
the  Gunning  System  case. 

The  ordinance  is  not  unrea'sonable  or  op- 
pressive because  it  requires  the  consent  of  a 
majority  of  the  owners  of  property,  within 
certain  limits,  on  both  sides  of  the  street 
where  such  bill-boards  are  to  be  erected.  In 
respect  to  occupations  or  structures  the  loca- 
tion and  maintenance  of  which  are  subject  to 
regulation  under  the  police  power  of  the  mu- 
nicipality, a  requirement  of  frontage  con- 
sents of  property  owners,  within  reasonable 
limits,  is  a  proper  mode  of  exercising  the 
power  of  regulation  vested  in  the  municipal- 
ity. Ordinances  of  this  general  charac- 
ter have  been  upheld  in  regard  to  livery  sta- 
bles in  Chicago  v.  Stratton,  162  111.  494,  44 
N.  E.  853,  63  Am.  St.  Rep.  325,  36  L.R.A.  84; 
in  regard  to  dram-shops  in  Swift  v.  People, 
162  [363]  Hi.  634,  44  N.  E.  628,  33  L.R.A. 
470,  and  in  respect  to  garages  in  the  late 
case  of  People  v.  Ericsson,  2G3  III.  368,  Ann. 
Cas.  1915C  183,  106  N.  E.  316,  I..Rji.l916D 
607.     * 

It  follows  from  the  views  herein  expressed 
that  the  court  erred  in  entering  a  final  decree 
perpetually  enjoining  thci  enforcement  of  sec- 
tion 707  of  the  municipal  code  of  Chicago. 

The  decree  of  the  superior  court  is  reversed 
and  the  cause  remanded  to  that  court,  with 
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directions  to  dismiss  the  bill   for  want  of 

equity. 

Reversed  and  remanded,  with  directions. 

Dunn  and  Cooke,  JJ.,  dissenting. 

Hehearing  denied  April  9,  1916. 


NOTE. 

Mumicipal  Resvlatiou  of  Billboards 

\d  Sisas. 


Introductory,  491. 

Moral  Welfare  and  Public  Safety,  491. 

Aesthetic  Considerations,  493. 


Introductory, 

This  note  reviews  the  recent  cases  discuss- 
ing the  municipal  regulation  of  billboards 
and  signs.  The  earlier  cases  on  this  subject 
are  collated  in  the  notes  to  Chicago  v.  Gun- 
ning System,  2  Ann.  Cas.  892;  State  v.  Whit- 
lock,  16  Ann.  Cas.  766;  Ex  p.  Savage,  Ann. 
Cas.  1913D  961;  and  Varney  v.  Williams, 
132  Am.  St.  Rep.  88. 

For  a  discussion  of  the  subject  of  falde, 
fraudulent,  immoral,  or  other  objectionable 
advertising,  see  the  note  to  People  v.  Ken- 
nedy, Ann.  Cas.  1916A  895. 

MortU  Welfare  and  Public  Safety. 

'  The  recent  cases  support  the  rule  that  a 
municipality  may  by  virtue  of  its  police  pow- 
er enact  and  enforce  reasonable  regulations 
with  reference  to  billboards  and  signs,  in 
order  to  preserve  the  health,  safety,  and  good 
morals  of  its  inhabitants.  Haskell  v.  How- 
ard, 269  III.  560,  109  N.  E.  992;  Southern 
leasing  Co.  v.  Ludwig,  168  App.  Div.  233,  153 
N.  Y.  S.  646,  reversed  on  other  grounds  217 
N.  Y.  100,  111  N.  E.  470;  People  v.  Ludwig, 
168  N.  Y.  S.  208;  Horton  v.  Old  Colony  Bill 
Posting  Co.  36  R.  I.  607,  Ann.  Cas.  1916A 
911,  90  Atl.  822;  Cream  City  Bill  Posting  Co. 
V.  Milwaukee,  158  Wis.  86,  147  N.  W.  25. 
And  see  the  reported  case.  Thus,  under  a 
delegation  of  the  police  power  by  a  general 
welfare  clause  it  has  been  held  that  a  city 
council  can  place  billboards  in  a  class  by 
themselves  and  legislate  in  reference  thereto. 
Cream  City  Bill  Posting  Co.  v.  Milwaukee, 
stipra.  And  in  People  v.  Ludwig,  158  N.  Y. 
8.  208,  an  ordinance  regulating  roof  signs 
was  held  to  be  valid,  even  though  its  effect 
was  to  revoke  a  permit  previously  issued. 

In  considering  an  ordinance  regulating  liill- 
boards,  the  court,  in  Cream  City  Bill  Post- 
ing Co.  V.  Milwaukee,  168  Wis.  8<J,  147  N.  W. 
25,  said:  "The  only  question  before  the  court 
is  whether  the  council  went  too  far  in  pre- 
scribing the  means  by  which  these  objects 
should  be  accomplished.  It  mUst  be  admitted 
that    in    some    respects    the    ordinance    ap- 
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proaches  closely  to  the  point  of  unreasonable- 
ness. Between  the  point  where  an  ordinance 
is  obviously  reasonable  and  the  one  where  it 
is  obviously  unreasonable  there  is  a  wide 
range,  a  broad  field  for' the  exercise  of  legis- 
lative discretion.  The  action  of  the  munici- 
pal authorities  within  that  range  is  conclu- 
sive. Reasonable  minds  mav  well  differ  con- 
cerning  the  extent  of  it,  and,  this  being  so, 
legislative  action  should  not  be  declared  to 
be  Avithout  justification  unless  it  is  clear 
beyond  reasonable  controversy  that  it  is  so. 
.  .  .  In  order  to  support  legislation  of 
this  kind,  a  public  need  therefore  must  ex- 
ist, and  the  act  must  at  least  have  a  ten- 
dency to  support  such  need.  In  discovering 
the  need  and  the  purpose,  the  legislative 
branch  of  the  government  may  exercise  its 
discretion  within  the  realm  of  reason,  and 
if  a  public  purpose  can  reasonably  be  con- 
ceived which  might  rationally  justify  the 
act,  the  court  cannot  further  weigh  the  ade- 
quacy of  the  need  or  the  wisdom  of  the 
method.  .  .  .  Considerable'  evidence  was 
offered  in  this  case  tending  to  show  that  the 
public  welfare  would  or  might  be  conserved 
by  the  various  provisions  of  the  oidi nance 
which  were  made  the  subject  of  attack.  Iq 
reference  to  the  provision  requiring  a  clear 
space  of  three  feet  between  these  boards  and 
any  adjacent  structure,  it  was  said  that  it 
was  a  proper  regulation,  because  otherwise 
the  boards  might  be  an  obstruction  to  the 
fire  department  in  the  event  of  a  fire  in  & 
nearby  building  and  also  to  the  police  de- 
partment in  the  pursuit  of  criminals.  The 
trial  court  met  this  claim  by  saying  that  the 
requirement  that  there  should  be  a  space  of 
not  less  than  two  feet  between  the  bottom 
of  the  board  and  the  ground  was  sufficient 
for  the  needs  of  the  fire  and  police  depart- 
ments.  It  may  well  be,  however,  that  those 
needs  would  be  much  better,  subserved  by 
having  both  provisions  instead  ol  only  one. 
The  reasonableness  of  the  regulation ,  requir- 
ing a  clear  space  at  the  ends  of  roof  and  cop- 
ing signs  for  the  convenience  of  the  fire 
department  is  more  apparent,  because  the 
ordinance  does  not  require  any  space  to  be 
left  between  the  bottom  of  the  boards  and 
the  roof  or  coping  on  which  they  rest.  So 
it  is  apparent  that  these  signs  might  prove 
to  be  a  serious  obstruction.  Roofs,  particu- 
larly where  they  are  not  flat,  are  at  best 
often  difficult  places  from  which  to  fight 
fire.  The  regulation  in  regard  to  the  dis- 
tance whicli  these  boards  must  be  placed 
from  a  sidewalk  is  justified  on  the  ground 
that  it  will  tend  to  prevent  pedestrians  from 
being  injured  in  case  any  boards  should  fall 
down,  and  also  on  the  ground  that  when  they 
are  placed  near  to  the  sidewalk  they  afford  a 
convenient  hiding  place  for  thieves  and  thugs 
who  contemplate  robbing  or  assaulting  pass- 


ers by,  and  on  the  additional  ground  thtt» 
when  placed  a  reasonable  distance  from  the 
lot  line,  those  committing  crimes  or  nui- 
sances behind  the  boards  can  be  more  readily 
discovered."  Furthermore,  the  ordinance 
that  was  upheld  in  that  case  was  retroactive. 
An  instance  of  regulation  that  has  recently 
been  held  to  be  unreasonable  is  found  in  Has- 
kell v.  Howard,  269  111.  650,  109  N.  E.  992, 
wherein  the  court  said:  '^The  ordinance  pur- 
ports to  prohibit  the  posting  or  displaying 
of  any  advertisement  of  intoxicating  liquor. 
.  .  .  The  argument  of  appellees  that  the 
power  to  pass  such  an  ordinance  exists  or 
is  implied  as  incidental  to  the  power  to 
regulate  or  prohibit  the  sale  of  intoxicating 
liquors,  or  that  it  arises  out  of  the  statute 
which  forbids  taking  orders  for  the  sale  and 
delivery  of  intoxicating  liquors  in  anti-sa- 
loon territory,  is  untenable.  The  ordinance 
is  not  limited  to  advertisements  for  the  sale 
of  liquor  in  Villa  Grove  nor  to  advertisements 
for  taking  orders  for  the  sale  and  delivery  of 
intoxicating  liquors  in  that  city.  The  pro- 
hibition of  such  advertisements  is  unneces- 
sary to  and  has  no  reasonable  connection  w^ith 
the  power  to  prohibit  the  sale  of  liquor  in 
said  city.  If  the  power  to  prohibit  such 
advertisements  is  to  be  implied,  it  must  be 
because  their  display  affects  the  public 
health,  safety,  morals  or  welfare.  By  no 
stretch  of  the  imagination  could  it  be  made  to 
appear  that  such  advertisements  threaten 
or  injuriously  affect  the  public  health  or  safe- 
ty. If  the  ordinance  can  be  sustained  at  all 
it  must  be  because  they  injuriously  affect 
the  morals  or  welfare  of  the  public.  It  is 
a  ms^tter  of  conunon  observation  that  a  great 
many  manufacturers  extensively  advertise 
their  products  by  display  signs  in  cities  and 
along  the  lines  of  railroads  and  public  high- 
ways. So  far  as  we  are  aware  it  has  never 
been  held  that  the  advertisement  of  its  beer 
by  a  brewery  was  so  injurious  to  the  public 
morals  as  to  make  it  a  nuisance  per  se  aud 
authorize  it  being  prohibited.  The  use  of 
intoxicating  liquors  is  objectionable  to  a 
great  many  people;  but  so,  also,  is  the  use 
of  tobacco,  coca  cola  and  chewing  gum,  but 
they  are  the  products  of  lawful  manufacture, 
and  so  long  as  that  is  so  we  do  not  see  how 
their  advertisement  can  be  prohibited.  It 
would  seem  inconsistent  to  say  that  a  product 
may  be  lawfully  manufactured  for  the  con- 
sumption of  all  who  desire  it  but  the  adver- 
tisement of  it  may  be  prohibited  as  an  offense 
against  public  morals.  The  exercise  of  the 
police  power  is  limited  to  enactments  tend- 
ing to  promote  the  public  health,  safety,  mor- 
als or  general  welfare.  It  is  for  the  legisla- 
ture to  determine  when  an  exigency  exists  for 
the  exercise  of  the  police  power,  but  what  is 
the  subject  of  such  exercise  is  a  judicial  ques- 
tion.    Under  the  guise  of  police  regulation 
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the  personal   rights  or  liberties  of  citizens 
cannot  be  arbitrarily  invaded/' 

Aesthetic  Considerations* 

The  rule  established  by  the  earlier  deci- 
sions, that  aesthetic  or  artistic  considerations 
alone  ivill  not  justify  a  radical  restriction 
by  the  police  power  on  the  rights  of  a  prop- 
erty owner,  is  referred  to  in  the  reported 
case.  But  the  objection  that  an  ordinance  is 
passed  for  aesthetic  considerations  cannot  be 
laised  where  the  city  council  has  the  power 
to  pass  the  ordinance  regardless  of  motive. 
New  Orleans  v.  Kaufman  (La.)  70  So.  874. 
In  that  case  it  appeared  that  the  defendant 
was  charged  with  violating  an  ordinance  pro- 
hibiting "the  erection  of  signs,  sheds,  or  other 
obstructions,  on  or  over  any  part  of"  certain 
streets.  The  defendant  demurred  to  the 
charge  on  the  ground  of  the  unconstitutional- 
ity of  the  ordinance  in  that  it  "was  not 
adopted  to  safeguard  public  health,  safety, 
morals,  comfort,  or  for  the  general  welfare, 
but  that  it  embraces  aesthetic  considerations 
only."  With  respect  to  the  demurrer  the 
court  said:  "The  public  right  to  the  use  of 
streets  goes  to  the  full  width  of  the  street 
and  extends  indefinitely  upward  and  down- 
ward. ...  It  follows  that  the  defendant 
Lad  no  legal  right  whatever  to  construct  his 
shed  above  and  over  the  sidewalk  next  to  his 
property  line,  and  that  it  was  within  the  dis- 
cretion of  the  commission  council  to  prohibit 
and  to  penalize  the  erection  of  such  an  ob- 
struction. Having  the  power  to  enact  the 
ordinance,  the  motives  of  the  council  in  so 
doing  cannot  be  inquired  into."  Obviously, 
however,  the  power  of  the  council  in  that  case 
was  on  a  basis  different  from  that  of  the 
general  regulation  of  billboards  and  signs. 


BfASTIN 


v. 


MAT  ET  AL. 


Minnesota  Supreme  Court — October  2,  1914. 
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Forcible  'Entry  aad  Betaluer  —  PoMea- 
aion  under  Olaim  of  RiKkt  —  Peaoe- 
fnl  Entry. 

Proceedings  under  the  forcible  entry  and 
detainer  statute  to  recover  the  possession 
of  land  alleged  to  be  unlawfully  and  forci- 
bly detained,  cannot  be  maintained  against 
a  person  who  peaceably  and  under  claim  of 


right  entered  into  possession  of  the  property, 
and  does  not  forcibly  detain  the  same.  Davis 
V.  Woodward,  19  Minn.  137  (174),  followed 
and  applied. 

[See  note  at  end  of  this  case.] 

Same. 

The  unlawful  detention,  unaccompanied 
with  force,  where  the  original  possession  was 
taken  peaceably  and  under  claim  of  right,  is 
not  sufficient  to  authorize  proceedings  under 
section  7657,  G.  S.  1913.  Ejectment  is  the 
remedy  in  such  cases. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Dakota  county : 
Hodgson,  Judge. 

Action  of  forcible  entry  and  detainer.  C. 
D.  Mastin,  plaintiff,  and  A.  W.  May  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tiff appeals.  The  facts  are  stated  in  the  opin- 
ion.   Affibmed. 

/8f.  R.  Child  and  Albert  Bchaller  for  ap- 
pellant. 

Charles  R,  Pye  and  C.  8,  Lowell  for  re- 
spondents. 

[94]  Brown,  C.  J.-r-The  short  facts  in  this 
case  are  as  follows:  Plaintiff  as  the  owner 
of  certain  real  property  entered  into  negotia- 
tions to  sell  the  same  to  defendants.  Pending 
the  negotiations  defendants  went  into  passes- 
sion  of  the  premises,  whether  with  the  knowl- 
edge and  consent  of  plaintiff  does  not  appear 
but,  as  found  by  the  trial  court,  peaceably 
and  under  claim  of  right  under  the  oral  ar- 
rangements of  the  parties  as  to  the  sale. 
They  so  entered  into  possession  on  October 
16,  1912,  and  have  since  retained  the  same. 
The  negotiations  for  the  sale  were  not  com- 
pleted and  were  abandoned,  and  on  November 
1,  1912,  some  two  weeks  after  defendants  en- 
tered into  possessipn  of  the  property,  plain- 
tiff demanded  that  they  vacate  the  same, 
which  defendants  refused,  to  do,  claiming  to 
have  certain  rights  under  the  attempted  sale, 
by  way  of  compensation  for  improvements 
made  upon  the  premises  during  the  time  of 
their  possession.  Thereafter,  in  December, 
1912,  plaintiff  brought  this  proceeding  under 
the  forcible  entry  and  detainer  statute  to 
regain  possession.  There  was  a  judgment  for 
plaintiff  before  the  justice  and  defendants  ap- 
pealed to  the  district  court.  The  cause  was 
tried  in  that  court  without  a  jury  and  the 
court  made  findings,  of  fact,  substantially  as 
above  stated,  and,  further,  "that  the  entry 
upon  said  lands  by  the  defendants  was  made 
in  a  peaceable  manner;  that  the  detention  of 
said  premises  after  the  first  day  of  November, 
1912,  by  the  defendants  was  unlawful  but  not 
forcible  or  held  with  strong  hands."  As  con- 
clusion of  law  the  court  found  that  plaintiff 
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was  not  entitled  to  maintain  the  proceeding 
and  that  it  should  be  dismissed.  Judgment 
of  dismissal  was  subsequently  entered,  and 
plaintiff  appealed. 

The  only  question  presented  is  whether  the 
facts  stated  present  a  [95]  case  for  proeeed"- 
ings  under  the  forcible  entry  and  detainer 
statute,  or  whether  plaintiff's  remedy  was  in 
ejectment. 

Our  statutes,  like  those  of  many  of  the 
other  states,  limit  the  right  to  resort  to 
forcible  entry  proceedings  to  recover  the  pos- 
session of  land,  other  than  the  instances 
specially  provided  for  by  section  7658,  G.  S. 
1913,  (1)  to  cases  where  there  has  been  an 
unlawful  or  forcible  entry  thereon,  and  (2) 
where  there  has  been  a  peaceable  entry,  and 
a  subsequent  unlawful  and  forcible  detention 
of  the  premises.  If  the  possession  be  taken 
unlawfully  or  forcibly,  the  proceeding  will 
lie  without  regard  to  the  question  whether 
the  subsequent  possession  is  maintained  by 
force  or  violence.  If  the  entry  into  posses- 
sion be  under  claim  of  right  or  peaceably, 
then  the  proceeding  cannot  be  maintained, 
unless  the  possession  thus  taken  be  "unlaw- 
fully and  forcibly"  detained.  The  unlawful 
detention  is  not,  standing  alone,  sufficient, 
where  the  proceeding  is  founded  upon  section 
7657,  G.  S.  1913.  Davis  v.  Woodward,  19 
Minn.  174.  The  statute,  with  some  modifica- 
tions, is  but  declaratory  of  the  common  law 
upon  the  subject,  and  was  designed  to  provide 
a  speedy  remedy  to  recover  the  possession  of 
land  unlawfully  taken  or  forcibly  and  unlaw- 
fully detained  from  the  person  entitled  there- 
to. It  was  not  intended  as  a  substitute  for 
ejectment  (O'Neill  v.  Jones,  72  Minn.  446,  75 
K.  W.  701),  and  is  only  applicable  to  the 
cases  specially  provided  for  by  the  statute. 
In  the  case  at  bar  the  record  does  not  present 
facts  showing  either  an  unlawful  or  forcible 
entry  of  the  land  in  question,  the  findings 
negative  either  theory,  and  plaintiff  cannot 
recover  upon  that  ground.  The  case  present- 
ed is  one  showing  a  peaceable  entry,  pending 
negotiations  for  the  purchase  of  the  land,  and 
a  wrongful  or  unlawful  withholding  possession 
after  abandonment  of  the  negotiations,  unac- 
companied by  force  or  violence.  There  is  no 
showing  of  a  forcible  detention  of  the  land, 
and  therefore  plaintiff  cannot  prevail  on  that 
theory  of  the  statute.  This  was  expressly  so 
held  in  the  case  of  Davis  v.  Woodward,  19 
Minn.  174,  supra.  Hie  ruling  there  made  is  in 
harmony  with  the  authorities  generally. 
Fults  V.  Munro,  202  N.  Y.  34,  96  N.  E.  23, 
37  L.R.A.(N.S.)  600,  Ann.  Gas.  1912D  871, 
and  note  876;  19  Cyc.  1135.  The  proceeding 
cannot  be  resorted  to  for  the  purpose  of  re* 
moving  a  mere  trespasser,  who  [96]  entered 
into  possession  peaceably  under  claim  of  right 
and  asserts  no  right  of  possession  by  force 
or  violence.     Castro  v.  Tewksbury^  69  Cal. 


662,  11  Pac.  339 ;  Wood  v.  Phillips,  43  N.  Y. 
152;  Smith  v.  Reeder,  21  Ore.  641,  28  Pac. 
890,  16  L.R.A.  172;  Foster  v.  Kelsey,  36  Vt. 
199,  84  Am.  Dec.  676.  The  findings  of  the 
court  to  the  effect  that  the  entry  of  defend* 
ants  was  peaceable  and  under  claim  of  right 
and  not  retained  by  force  or  a  strong  hand, 
dispose  of  the  case  and  render  the  forcible 
entry  statute  Inapplieable.  The  remedy  of 
plaintiffs  was  in  ejectment. 
Judgment  affirmed. 


HOTS. 

The  reported  case  holds  that  an  action  for 
forcible  entry  and  detainer  .will  not  lie 
against  a  person  who  enters  on  land  peace- 
ably and  holds  it  without  violence  and  under 
a  claim  of  right.  The  earlier  cases,  recog- 
nizing this  rule  and  adding  by  way  of  quali- 
fication that  a  holding  of  possession  by  threat 
of  violence  will  warrant  an  action  of  forcible 
detainer  despite  a  peaceable  entry  and  a 
claim  of  right,  are  collated  in  the  note  to 
Fults  v.  Munro,  Ann.  Cas.  1912D  870. 


MATTER  OF  FARLBT. 


New  York  Court  of  Appeals — ^November  10, 

1914. 


218  N.  Y.  16  f  lOe  y.  E.  756. 


Infants  *  Contraets. 

Attempted  contracts  by  an  infant  are  in- 
complete and  imperfect,  and  do  not  become 
binding  except  by  the  act,  or  failure  to  act, 
of  the  infant  after  he  reaches  majority. 

[See  18  Am.  St.  Rep.  673.1 

Consent  to  Issnanoe  of  Uqnor  Idoenae. 

Under  Liquor  Tax  Law  (Consol.  Laws, 
c.  34,  §  16,  subd.  8),  as  amended  by  Laws 
1911,  c  643,  §  2,  requiring  the  consent  of 
owners  of  dwelling  houses  situated  within 
300  feet  of  a  saloon  to  the  issuance  of  a  li- 
cense therefor,  infant  owners  may  not  give  a 
valid  consent,  in  view  of  the  policy  of  the 
liquor  law  as  to  infants,  nor  can  an  infant, 
through  an  agents  maloe  a  valid  consent. 

[See  note  at  end  of  this  case.] 

Matter  of  Farley,  161  N.  Y.  App.  Div.  68. 
reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Courtt  Fourth  Judicial  Department. 

Petition  hj  William  W.  Farley  to  revoke 
liquor  tax  eertificate.  Catherine  Cronin,  re- 
spondent. Judgment  for  petition  at  special 
term  of  Supreme  CoiU't.    Judgment  reverted 
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hy  Appellate  Division  of  Supreme  Court. 
Petitioner  appeals.  The,  facts  are  stated  In 
the  opinion.    Kevisised. 

Louis  Jf.  King  and  i..  if.  Spenry  for  ap- 
pellant. 
Walter  Welch  for  respondent, 

[16]  HisoocKi  J. — Application  was  made 
to  the  deputy  commissioner  of  excise  of  tho 
county  of  Onondaga  for  the  transfer  to  re- 
spondent and  to  new  premises  of  a  liquor 
tax  certificate  theretofore  issued  to  another 
person.  The  transfer  was  made  by  the  com- 
missioner and  later  this  proceeding  was  in- 
stituted to  have  such  certificate  canceled,  on 
the  ground  that  respondent's  application  for 
the  issue  of  the  certificate  to  her  falsely  stat- 
ed that  she  had  'secured  the  requisite  number 
of  consents  to  the  prosecution  of  said  busi- 
ness in  the  new  location. 

The  Liquor  Tax  Law  (Consol.  Laws,  ch.  34, 
section  15,  subd.  8,  as  amended,  L.  1911,  ch. 
643,  section  2)  provides  that  '*When  thp 
nearest  entrance  to  the  premises  described 
in  said  statement  as  those  in  wl^ich  train9 
in  liquors  is  to  be  carried  on  is  within  three 
liundred  feet,  measured  in  a  straight  line, 
of  the  nearest  entrance  to  a  building  or  build- 
ings occupied  exclusively  for  a  dwelling,  there 
shall  also  be  filed  simultaneouslv  with  said 
statement  (on  the  application  for  a  certifi- 
cate) a  consent  in  writing  that  such  traffic 
in  liquors  be  so  carried  on  in  said  premises 
during  a  term  therein  stated,  executed  by 
the  owner  or  owners,  or  by  a  duly  authorized 
agent  or  agents  of  such  owner  or  owners  of  at 
least  two-thirds  of  [17]  the  total  number  of 
such  buildings  within  three  hundred  feet  so 
occupied  as  dwellings." 

The  question  whether  respondent's .  state- 
ment that  she  had  secured  the  requisite  num- 
ber of  consents  of  owners  of  buildings  occu- 
pied as  dwellings  within  the  prescribed  limit 
is  true,  depends  on  the  further  query  whether 
infant  owners  of  such  dwellings  may  gi?e  a 
legal  consent.  There  were  one  or  more  dwell- 
ings within  three  hundred  feet  of  the  prean- 
ises  where  respondent  proposed  to  conduct  her 
liquor  business  of  which  infants  were  own- 
ers and  consents  in  the  form  required  by  law 
were  obtained  from  them  and  filed.  If  they 
are  valid  the  respondent  had  a  sufficient  nuu^- 
ber  of  consents;  without  them  she  did  not 
have,  and  is  not  entitled  to  have  her  certifi- 
cate and  carry  on  her  business. 

We  do  not  think  that  infant  owners  of 
property  may  give  a  valid  consent  to  the 
issue  of  a  liquor  tax  certificate. 

At  the  outset  we  find  in  the  Liqi^or  Tax 
Law  various  provisions  which  indicate  a  pol- 
icy on  the  part  of  the  state  to  prevent  axvy 
relationship  between  infants,  and  the'  sale 
of  liquor,  which  we  think  are  entitled  to  some 
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consideration   in   iuterpretins  the  particular 
provision  relating  to  consents. 

S9ction  29  provides  in  substance  that  it 
shall  be  imlawful  to  sell,  deliver  or  give 
away  liquor  to  any  minor '  under  the  age  of 
eighteen  years  or  tp  such  minor  for  any 
other  person. 

Section  30  provides  that  it  shall  not  be  law- 
ful to  permit  any  ininor  under  such  age  to 
sell  or  serve  any  liquors  or  to  enter  or  re- 
main in  any  barroom  where  liquors  are  sold. 

Section  21  of  said  law  provides  that  no 
person  under  tlie  age  of  twenty -one  years 
shall  traffic  in  liquor. 

As  we  read  these  provisions  it  would  seem 
to  be  a  fair  inference  that  a  legislative  pol- 
icy which  prohibited  an  infant  from  using, 
serving  or  trafficking  in  liquors  did  not  con- 
template that  he  should  be  authorized  to  give 
a  consent  [18]  that  some  other  person  might 
carry  on  the  business.  And  in  entertaining 
this  view  sight  is  not  lost  of  the  argument 
made  by  the  learned  Appellate  Division  that 
because  the  legislature  expressly  prohibited 
certain  acts  such  as  those  mentioned,  it  may 
be  assumed  that  it  did  not  intend  to  pro- 
hibit certain  other  acts  which  were  not  men- 
tioned such  as  the  right  of  an  infant  to  give 
a  consent  to  traffic  in  liquors  by  another 
person.  That  argument,  however,  does  not 
in  this  case  seem  to  be  very  persuasive.  The 
legislature  might  very  well  prohibit  the  spe- 
cific acts  which  have  been  mentioned  and 
which  without  express  provision  were  not 
unlawful,  and  rely  on  general  principles  for 
the  proper  decision  of  the  question  whether 
an  infant  might  perform  some  other  act, 
such  as  executing  one  of  the  consents  re- 
quired by  the  statute,  and  we,  therefore,  pass 
to  the  consideration  on  such  general  princi- 
ples of  the  question  whether  an  infant  ought 
to  be  aDowed  to  give  such  a  consent. 

The  rule  is  well  understood  that  attempted 
contracts  by  an  infant  are  incomplete  and 
imperfect,  and  do  not  become  valid  and  bind- 
ing except  by  the  act  or  failure  to  act  of 
the  infant  after  he  reaches  the  age  of  ma- 
turity. He  is  regarded  as  not  having  suffi- 
cient capacity  to  understand  and  pass  upon 
questions  involving  contractual  rights,  and, 
therefore,  a  person  dealing  with  him  does 
so  at  his  peril,  and  subject  to  the  right  of  the 
infant  to  avoid  his  contract  when  he  becomes 
of  age. 

It  seems  to  us  that  an  attempted  consent 
by  an  infant  to  the  issue  of  a  liquor  tax  cer- 
tificate and  the  prosecution  of  that  business 
involves  considerations  which  are  in  the  na- 
ture of  a  property  right,  and  is  subject  to  the 
infirmities  of  infancy  which  would  attach 
to  an  ordinary  contract  executed  by  a  minor. 
Xt  appears  to  have  been  assumed  by  the 
l^islature  that  neighboring  property  used 
for  dwellings  might  be  affected  by  opening  a 
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saloon,  OS  wc  very  well  know  might  be  the 
case,  and,  hence,  the  requirement  for  consents 
thereto  which  are  to  be  given,  [19]  not  by 
persons  dwelling  within  a  certain  radius,  but 
by  the  persons  who  own  property  within 
that  radius.  If  considerations  of  property 
rights  are  involved  in  giving  such  a  consent 
it  would  seem  that  the  act  of  an  infant  should 
be  safeguarded  in  the  same  way  as  would  be 
an  attempt  on  his  part  to  sell,  lease  or  mort- 
gage his  real  estate. 

But  reverting  to  the  principles  governing 
an  ordinary  contract  by  an  infant,  it  is 
urged  that  since  his  contracts  are  not  void 
but  voidable  at  his  election,  the  same  rule 
should  be  applied  to  a  consent  to  the  issue 
of  a  liquor  tax  certificate,  and  that  such 
consent. should  be  held  valid  until  the  infant, 
under  proper  conditions,  disaffirms  said  act. 

There  are  two  answers  to  this  proposition. 
In  the  first  place,  the  principle  which  allows 
the  executed  contract  of  an  infant  to  stand 
as  valid  unless  the  infant  shall  disaffirm  the 
same  after  becoming  of  age  is  not  practically 
adapted  to  such  an  instrument  as  a  consent 
to  the  issue  of  a  liquor  tax  certificate.  In 
many  cases  at  least  the  office  of  the  certificate 
would  have  been  completed  and  any  injury 
flowing  from  the  issue  thereof  consummat«d 
long  before  the  infant  would  arrive  at  those 
years  of  maturity  where  the  law  would  re- 
gard him  as  reaching  for  the  first  time  sound 
discretion  in  such  a  matter. 

But  the  more  important  objection  to  this 
theory  rests  on  the  distinction  between  an 
act  of  an  infant  which  only  affects  himself 
and  his  property  and  an  act  like  that  in- 
volved in  the  present  proceeding  which  is 
also  of  public  consequence.  If  an  infant 
makes  a  lease  or  sale  of  his  real  estate  it 
legally  touches  no  one  but  himself,  and  if 
when  he  becomes  of  age  he  chooses  to  affirm 
the  contract  no  one  should  object.  But  that 
is  not  the  present  case.  The  People  of  the 
state  acting  within  well-defined  and  estab- 
lished powers  have  deemed  it  wise  to  regulate 
the  traffic  in  liquor.  The  Liquor  Tax  Law 
with  its  many  provisions  is  sufficient  evidence 
of  the  extent  to  which  the  legislature  has 
attempted  to  do  this.  Amongst  other  [20] 
things  it  has  been  deemed  w^ise  and  very  just 
that  the  prosecution  of  this  traffic  should 
not  be  permitted  in  certain  localities  occupied 
by  dwelling  houses  unless  a  large  proportion 
of  the  owners  of  such  property  are  in  favor 
of  such  traffic.  As  has  already  been  said,  a 
property  owner  in  consenting  to  the  prosecu- 
tion of  this  business  performs  an  act  which 
might  be  regarded  as  affecting  the  value  of 
his  own  property  and  in  that  aspect  no  one 
has  any  interest  in  the  question  except  him- 
self. But  in  addition  to  this,  each  owner 
of  property  within  the  prescribed  limit  has 
all  interest  in  the  execution  of  such  a  consent 


by  every  other  property  owner.  His  effective 
opposition  or  consent  to  the  prosecution  ol 
the  business  depends  on  the  action  of  other 
property  owners  and  he  is  interested  in  hav- 
ing such  other  property  owners  pass  on  tho 
question  intelligently  and  wisely.  It  is  a 
matter  of  importance  to  every  property  own- 
er in  the  neighborhood  and  to  the  people  of 
the  community  that  consents  should  not  be 
given  by  persons  whom  th6  law  regards  as 
deficient  in  judgment  and  capacity  to  act. 
Every  property  owner  is  entitled  to  have  every 
other  property  owner  within  the  prescribed 
radius  pass  intelligently  on  the  question 
whether  it  is  best  to  have  a  saloon  within 
the  proposed  area,  and  of  course  such  in- 
telligent actioti  cannot  be  secured  either  pre- 
sumptively or  actually  if  infants  may  gire 
such  consents.  In  the  present  case  the  in- 
fants at  the  time  in  question  were  of  the 
ages  respectively  of  fourteen  and  ten  years. 
Kobody  would  claim  that  they  could  pass 
with  mature  judgment  on  the  question  wheth- 
er a  saloon  should  be  located  at  the  proposed 
spot.  Moreover  if  these  particular  infants 
can  execute  valid  consents  there  is  no  reason 
why  still  younger  children  might  not  per- 
form similar  acts  until  the  process  of  secur- 
ing consents  from  property  owners  where 
there  happened  to  be  infant  owners  would  be 
made  absurd  and  ridiculous  and  any  benefits 
anticipated  from  these  provisions  in  securing 
a  limited  form  of  local  option  be  lost. 

[21]  While  this  question  of  the  power  of 
an  infant  to  execute  such  a  consent  has  not 
been  heretofore  decided  by  this  court,  authori- 
ties found  in  other  states  and  entitled  to 
great  respect  adopt  the  conclusion  which  we 
now  reach  that  such  power  is  lacking 
(Thompson  v.  Egan,  70  Neb.  169,  97  N.  W. 
247;  People  v.  Griesbach,  211  lU.  35,  71  N.  E. 
874.) 

The  consent  in  question  was  not  only 
signed  by  the  infants  personally  but  also  by 
"Martin  J.  McArdle,  agent  for"  said  infants, 
and  it  is  further  urged  by  the  respondent 
that  this  later  signature  rendered  the  consent 
effective  under  that  provision  of  the  statute 
which  authorizes  a  consent  to  be  executed 
not  only  by  the  owner  of  premises  but  also 
*'by  his  duly  authorized  agent." 

We  do  not  intend  to  hold  that  a  consent 
to  the  issue  of  a  certificate  may  not  be  exe- 
cuted on  behalf  of  an  infant  by  a  guardian  or 
by  some  other  person  authorized  in  some  un- 
usual manner  to  execute  such  consent.  We 
simply  do  not  pass  on  'that  question  as  we 
do  not  regard  it  as  here  presented.  It  cer- 
tainly is  clear  that  an  infant  who  cannot 
himself;  execute  a  consent  cannot  by  himself 
and  in  any  ordinary  manner  create  an  agent 
who  will  have  greater  powers  than  he  himself 
possesses.  The  evidence  makes  it  fairly  ap- 
parent that  whatever  agency  for  the  infants 
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McArdle  enjoyed  sprang  from  the  fact  that 
he  collected  rents  and  managed  the  property. 
If  there  was  any  other  agency  or  power  of 
TepresentatioB  I  think  that  evidence  thereof 
should  have  been  produced  by  the  respondent, 
and  such  agency  did  not  clothe  the  alleged 
agent  with  greater  powers  in  respect  of  this 
consent  than  the  infants  themselves  possessed. 

The  order  of  the  Appellate  Division  should 
be  reversed  and  that  of  the  Special  Term 
affirmed,  with  costs  in  both  courts. 

Werner,  Chase,  Collin,  Hogan,  Miller  and 
Cardozo,  JJ.«  concur. 

Order  reversed,  etc 


NOTE. 

Power   of  Infant   to   Consent  to   Imu« 
anoe  of  Iiiqnor  liioense. 

The  general  rule  is  that  an  infant  owner  of 
property  cannot  give  a  valid  consent  to  the 
issuance  of  a  liquor  license.  Wray  v.  Harri- 
son, 116  Ga.  93,  42  S.  E.  351;  People  v.  Gries- 
bach,  211  111-  35,  71  N.  E.  874;  Thompson  v. 
Egan,  70  Neb.  169,  97  N.  W.  247.  And  see 
the  reported  case.  In  Thompson  v.  Egan, 
supra,  the  court  said:  "It  is  further  con- 
tended, in  the  brief,  that  certain  minor  chil- 
dren who  were  heirs  to  estates  in  the  pre- 
cinct should  have  been  counted  among  the 
legal  resident  freeholders  of  the  precinct 
who  had  not  signed  the  petition.  We  think 
that  there  is  little  merit  in  this  contention. 
The  statute  never  contemplated  infant  chil- 
dren, although  residents  and  heirs  to  estate 
of  inheritance  in  the  precinct,  as  proper  per- 
sons to  sign  a  petition  for  a  license  to  sell 
intoxicating  liquors.  This  right  was  intend- 
ed to  be  reserved  for  the  full  grown  resident 
freeholders  of  the  precinct."  In  People  v. 
Griesbach,  supra,  it  was  said:  "We  do  not 
think  a  minor  can  be  regarded  as  a  qualified 
petitioner  on  the  application  of  the  appellee 
for  the  license  to  keep  a  dram  shop.  .  .  . 
The  persons  authorized  by  the  ordinances  of 
the  village  of  Hyde  Park  to  sign  the  appli- 
cation of  appellee  for  a  license  to  keep  a 
dramshop  in  that  matter  stand  for  and  repre- 
sent the  public,  whose  interests,  rights  and 
welfare,  moral  and  material,  are  concerned 
in  the  granting  or  refusal  of  the  application. 
They  occupy  a  position  of  trust  toward  the 
public,  and  the  proper  discharge  of  their 
duty  to  the  public  demands  the  consideration 
of  the  interests  of  all  who  are  to  be  affected 
and  the  exercise  of  matured  judgment  and 
discretion.  A  person  wanting  in  mental 
power  to  meet  the  requirements  of  the  duty 
to  the  public  could  not  be  regarded  as  a  com- 
petent applicant.  A  person  who  is  so  affected 
with  insanity  as  to  be  irresponsible  for  his 
action  in  the  ordinary  affairs  of  life  would 
Ann.  Cas.  1916C. — 32. 


not  be  competent  to  sign  an  application,  al- 
though he  be  the  owner  of  property  abutting 
on  the  streets  in  the  block  whereon  the  dram- 
shop was  to  be  located.  The  said  Charles 
Nottbohm,  at  the  time  he  signed  the  appli- 
cation, had  not  reached  the  age  which,  in 
law,  is  deemed  essential  to  the  maturity  of 
the  mental  faculties.  The  law  did  not  regard 
him  as  possessed  of  the  requisite  maturity  of 
mind  and  soundness  of  judgment  to  act  in 
his  individual  capacity  with  reference  to 
public  and  private  affairs.  He  was  regarded 
by  our  law-makers  as  particularly  incompe- 
tent to  comprehend  the  evils  likely  to  result 
from  the  use  to  himself  of  intoxicating  liq- 
uors. The  statutes  adopted  by  the  General 
Assembly  hold  him  not  competent  to  deter- 
mine for  himself  whether  and  when  he  shall 
indulge  in  intoxicating  liquors,  and  require 
that  persons  licensed  to  sell  such  liquors  at 
retail  shall  not  sell  or  give  the  same  to  him 
unless  his  parents,  guardian  or  family  physi- 
cian shall  first  determine  that  he  should  be 
permitted  to  receive  it Being  incom- 
petent, by  the  express  provisions  of  the  law, 
to  decide  whether  he  may  drink  intoxicating 
liquors  or  not,  because  of  the  immaturity  of 
his  mind  and  judgment,  it  must  be  held  he  is 
in  a  far  greater  degree  incompetent  to  decide 
for  himself,  and  as  a  representative  of  the 
public,  whether  or  not  a  dramshop  should  be 
permitted  to  be  established  and  operated  by 
the  appellee.  He  has  the  qualification  of  a 
property  owner,  but  is  imder  the  disqualifi- 
cation of  nonage  and  consequent  immaturity 
of  his  mental  powers^  in  legal  contemplation." 
In  Wray  v.  Harrison,  116  Ga.  93,  42  S.  E. 
351,  it  appeared  that  under  the  charter  of  a 
town  the  mayor  and  council  were  authorized 
to  issue  licenses  for  the  sale  of  spirituous 
and  malt  liquors  at  retail,  but  no  license 
could  be  issued  unless  the  applicant  for  the 
same  presented  with  his  application  "a  peti- 
tion signed  by  tvio-thirds  of  the  citizens  of 
said  town,  asking  for  such  license."  It  was 
held  that  the  term  '^citizens"  embraced  only 
the  qualified  voters  of  the  town,  and  did  not 
include  infants.  In  the  reported  case  it  is 
held  that  an  infant  cannot  by  himself  and  in 
any  ordinary  manner  create  an  agent  who 
may  give  a  valid  consent  to  the  issuance  of  a 
liquor  license. 

Whether  an  infant  may  give  a  valid  con- 
sent through  a  guardian  or  through  some 
other  person  authorized  in  some  unusual  man- 
ner is  an  undecided  question.  See  the  re- 
ported case.  But  where  a  guardian  for  an 
infant,  who  was  also  a  doweress  in  the  prop- 
erty owned  by  the  infant,  signed  an  applica- 
tion for  a  liquor  license,  w^ithout  a  showing 
that  she  signed  as  guardian  for  the  infant, 
it  was  held  that  her  signature  would  be  re- 
garded as  placed  on  the  application  in  her 
individual  capacity,  and  not  as  guardian  for 
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the  infant  owner  of  the  property  affected. 
People  V.  Grieabach,  211  111.  35,  71  N.  £.  874. 
However,  in  State  y.  Howard  County  Ct. 
90  Mo.  693,  2  S.  W.  788,  it  appeared  that  a 
statute  provided  that  it  should  not  be  lawful 
to  issue  a  license  to  keep  a  dramshop  in 
certain  towns  and  cities,  until  a  majority  of 
the  taxpaying  citizens  in  the  block  or  square 
in  which  the  dramshop  was  to  be  kept  should 
sign  a  petition  asking  for  the  license.  It 
was  held  that  minor  residents,  who  had 
guardians  and  owned  property,  and  were 
regularly  assessed,  were  to  be  counted  in 
determining  whether  a  petition  presented  for 
a  dramshop  was  signed  by  a  majority-  of  the 
assessed  taxpaying  citizens.  The  court  said: 
"If  the  design  of  the  legislature  in  requiring 
a  petition,  signed  by  a  majority  of  the  as- 
sessed taxpaying  citissens,  to  be  presented  as 
a  condition  precedent  to  the  exercise  by  the 
county  court  of  the  power  to  grant  a  license 
to  keep  a  dramshop  in  a  block  of  a  city 
containing  twenty-five  hundred  or  more  in- 
habitants, ^as.  to  afford  protection  to  tliat 
extent  to  the  property  in  the  block,  no  reason 
is  perceived  why  the  word  citizen  should  be 
restricted  in  its  meaning  only  to  those  who 
are  voters,  inasmuch  as  the  property  of 
women  and  minors  would  be  affected  as  well 
as  that  of  the  citizen  xslothed  with  the  privi- 
lege of  voting.  If  the  location  of  the  dram- 
shop in  such  a  block  would  affect  injuriously 
the  property,  as  to  rental  value,  or  otherwise, 
belonging  to  a  citizen  voter,  it  would  also  af- 
fect in  the  same  way  that  owned  by  women 
and  minors,  both  of  which  classes  would  be 
denied  the  protection  the  statute  was  designed 
to  afford,  if  we  put  the  construction  upon  the 
word  citizen  the  relator's  counsel  contend  for. 
We  think  it  cannot  be  reasonably  urged  that 
when  one  citizen  entitled  to  vote  owns  but 
one  lot  in  a  block,  and  all  the  rest  of  the 
block  is  owned  by  women,  either  married  or 
single,  or  minors  to  the  number  of  twenty, 
and  all  of  whom  are  assessed  thereon,  that  a 
petition  signed  by  the  one  citizen  would  be 
a  majority,  in  the  sense  of  the  statute,  of  the 
assessed  taxpaying  citizens,  and  that  the 
oounty  court  would  be  bound  to  act  upon, 
and  close  their  eyes  on  the  assessment  list, 
disclosing  the  fact  that  these  twenty  other 
assessed  taxpaying  citizens  owned  property  in 
the  block.  And  yet  such  would  be  the  result 
under  the  construction  contended  for  by  the 
relator." 
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Appeal  -*  Eatitliiis  Papers  —  Eff»ot  of 


Code,  §  4108,  providing  that  on  appeal  the 
cause  shall  be  docketed  as  in  the  court  below, 
being  remedial,  is  simply  directory,  and  the 
fact  that  the  abstract  designated  all  parties 
except  plaintiff  as  defendants  or  appellees, 
whereas  some  were '  defeiiftdants  in  cross-peti- 
tions and  not  in  the  main  action,  is  not 
ground  for  dismissal^  whj^e  the  relation  of 
the  parties  to  the  case  was  disclosed. 
Time  for  Appeal  —  Competition. 

The  time  allowed  for  appeal  is  computed 
from  the  entry  of  the  decree,  and,  though 
service  of  the  notice  of  appeal  was  not  ac- 
knowledged until  more  than  six  months  after 
the  judge  had  filed  an  opinion,  the  appeal 
will  not  be  dismissed  where  less  than  six 
months  had  elapsed  after  the  entry  of  the 
decree. 

[See  2  R.  C.  L.  tit.  Appeal  cmd  Error, 
p.  104.] 

Foreclosure  of  Morts*S9s  —  Defeases  — 
Pajmient. 

Foreclosure  of  a  mortgage  cannot  be  de- 
feated by  the  defense  of  payment  of  the  note 
thereby  secured,  where  such  defense  is  not 
available  against  the  note  because  it  as  well 
as  the  mortgage  is  held  by. an  innocent  pur- 
chaser for  value. 

Bills    and    Notes  —    Note    Beearod    hf 
Mortsagfr  —  Constmotlon  Tos^ther. 

In  construing  a  note,  a  mortgage  executed 
at  the  same  time  and  as  a  part  of  the  same 
transaction  is  to  be  considered  along  with  the 
note,  but  that  does  not  mean  that  the  provi- 
sions of  the  mortgage  become  part  of  the  note. 

[See  generally  21  Ann.  Cas.  1162.] 

Negrotiability     —     Uaeovtaiaty     as    te 
Aatoant. 

Provisions  of  a  mortgage  given  as  aecnrify 
for  a  note  executed  at  the  same  time  and  as 
a  part  of  the  same  transaction,  making  the 
mortgage  security  for  the  payment  of  taxes 
and  insurance  by  the  mortgagor,  but  not  con- 
taining any  promise  to  pay  the  same,  do  not 
render  the  note  nonnegotiable  for  uncertainty 
in  the  amount  payable,  as  such  provisions  in 
no  way  affect  the  obligation  of  the  note. 

[See  note  at  end  of  this  case.l 

Note  Seoarod  by  M orts*ce  —  Separate 
Aotioas  oa  Note  and  Mortsa^e* 

Under  the  express  terms  of  Code,  §  342S, 
an  action  may  be  brought  on  a  note  alone 
without  regara  to  the  mortgage  given  as  se- 
curity, and  so  an  action  may  be  brought  on 
the  mortgage  aloile,  unless  either  is  prevented 
by  stipulation  in  the  note  or  mortgage;  but 
Tinder  the  express  terms  of  section  4288.  when 
separate  actions  are  brought  on  the  note  and 
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mortgage  in  the  same  county,  the  plaintiff 
must  elect  between  them,  and  the  oi^Ler  will 
be  discontinued. 

Hesotiability   .  «*     Uncertainty     «a     ±9 
Antonnt. 

A  proviBion  in  a  mortgage  that  the  mort- 
gagor would  pay  the  taxes  on  the  mortgage 
on  a  certain  contingency  did  not  render  the 
note  secured  nonnegotiable  for  uncertainty  in 
the  amount  payable,  since  it  did  not  entitle 
the  mortgagee  to  recover  such  taxes  as  a  part 
of  the  indebtedness,  but  only  made  the  mort- 
gage a  lien  therefor. 

[See  note  at  end  of  this  case.] 


A  stipulation  in  a  note  that  the  payee  may 
recover  any  taxes  on  the  premises  mortgaged 
as  security  therefor  which  the  payee  shall 
pay  renders  it  nonnegotiable  for  uncertainty 
as  to  the  amount  payable,  since  no  one  can 
tell  what  future  tax  levies  will  be. 

[See  note  at  end  of  this  ease.] 

Vneertainty  as  to  Dat«  of  Maturity. 

Under  the  Negotiable  Instruments-  Act 
( Code. Supp.  1907,  §  3060al),  providing  that 
an  instrument  to  be  negotiable  ''must  b«  pay- 
able on  demand  or  at  a  fixed  or  determinable 
future  time,"  a  clause  in  the  mortgage  given 
as  security  that  the  mortgagee  might  declare 
the  debt  due  for  default  of  the  mortgagor  did 
not  render  the  note  nonnegotiable  for  uncer- 
tainty as  to  the  time  of  payment. 

[See  note  at  end  of  this  case.] 

Same. 

A  mortgage,  giving  the  mortgagee  the  right 
to  declare  the  debt  due  without  regard  to 
whether  the  mortgagor  is  in  default,  renders 
the  note  for  which  it  is  security  nonnegotia- 
ble for  uncertainty  as  to  the  time  of  payment. 

[See  note  at  end  of  this  case.]  ' 

Corporations  —  "Want  of  Notioe  — Proof 
Sufficient. 

Where  the  president  of  a  bank  to  which  a 
note  was' given  as  security  testified  that  the 
transaction  was  with  him  and  he  had  no 
notice  of  any  defense  thereto,  the  evidence 
was  sufficient  to  justify  a  finding  of  want  of 
notice  to  the  bank,  though  the  other  officers 
did  not  testify,  and  though  the  burden  of 
proof  was  on  the  bank  under  Code  Supp. 
1907,  §§  3060a55,  3060a59,  because  the  payee 
negotiated  the  note  in  bad  faith. 

Appeal  from  District  Court,  Madison 
county:    Fahxt,  Judge. 

Action  by  Des  Moines  Savings  Bank,  plain- 
tiff,  against  E.  0.  Arthur  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
Revebsed. 

ta06]  On  the  6th  day  of  October,  1900, 
Thomas  and  Montana  Duff  executed  to  A.  B. 
Shriver  their  promissory  note  for  $1,800  pay- 
able on  the  6th  day  of  October,  1910,  with 
interest  at  the  rate  of  51  per  cent,  per  annum 
payable  finnually,  but,  if  any  part  of  the 
principal  or  interest  should  hot  be  paid  when 
due,  it  would  bear  8  per  cent,  per  annum. 


This  note  was  secured  by  a  mortgage  executed 
by  the  payors  on  101  acres  of  land.  On  Feb- 
ruary 10,  1906,  the  Duffs  conveyed  the  land 
to  Edwin  Trester  and  the  latter  negotiated 
a  loan  with  A.  B.  Shriver  in  order  to  take  up 
that  mentioned  and  pay  to  the  Duffs  $1,200 
on  the  purchase  price.  A  note  for  $3,000  was 
executed  to  Shriver  by  Trester.  and  [207] 
wife  payable  five  years  after  date  and  secured 
by  a  mortgage  on  the  land.  The  $1,200  was 
received  from  Shriver  and  paid  over  to  the 
Duffs,  and  Shriv<^r  explained  that  he  owned 
the  $1,800  note  and  mortgage,  but  that  the 
note  was  in  Des  Moines,  up  as  security,  and 
that  he  would  get  it  in  a  few  days  and  cancel 
it.  The  $3,000  note  and  mortgage  of  Trester 
and  wife  were  assigned  to  A.  B.  Anderson, 
September  22,  1906,  and  they  subsequently 
conveyed  the  land  to  £.  E.  Gallup  and  wife, 
who  later  conveyed  it  to  E,  0.  Arthur.  The 
deed  of  the  Duffs  to  Trester  warranted  title 
except  as  to  the  $1,800  mortgage.  On  June 
11,  1901,  Shriver  assigned  the  mortgage  se- 
curing the  note  for  $1,800  to  the  Security 
Loan  &  Trust  Company,  and  this  assignment 
was  recorded,  and  there  was  nothing  of  rec- 
ord indicating  a  reassignment  thereof  to 
Shriver  or  any  one  else.  In  the  fall  of  1909, 
Shriver  negotiated  a  loan  of  $1^600  with  the 
Des  Moines  Savings  Bank  and  executed  his 
note  for  that  amount  payable  ninety  days 
after  date  with  interest  at  the  rate  of  7  per 
cent,  per  annum,  and  as  collateral  security 
for  its  payment  hypothecated  the  note  for 
$1,800  and  assigned  to  said  bank  the  mort- 
gage securing  the  same.  This  action  was  be- 
gun by  said  bank  January  6,  1911,  praying 
for  judgment  on  said  note  of  $1,800  against 
Mdntana  Duff  and  demanding  foreclosure  of 
said  mortgage  against  the  land  and  that  it 
be  established  as  a  lien  prior  to  the  $3,000 
mortgage  held  by  Anderson.  Arthur,  the 
owner  of  the  land,  was  made  a  party  defend- 
ant, and  he  pleaded  that  the  note  of  $1,800 
and  mortgage  securing  it  were  executed  as 
one  instrura^it,  that  the  terms  of  the  mort- 
gage rendered  the  note  nonnegotiable,  that 
the  note  had  been  paid  by  the  transactions 
mentioned,  and  that  the  plaintiff  was  not  an 
innocent  holder.  He  also  filed  a  cross-petition 
praying  judgment  against  Turrill,  Elliott, 
Gallup,  and  Trester  on  the  warranty  deeds 
for  whatever  amoimt  might  be  recovered 
against  him  on  the  $1,800  note  and  mortgage. 
Montana  Duff  filed  answer  alleging  that 
Trester  had  assumed  and  agreed  to  pay  [208] 
the  note  of  $1,800  and  pleaded  the  same  de- 
fense as  Arthur.  A,  B.  Anderson  prayed 
judgment  on  the  note  of  $3,000  against  the 
Tresters,  Shriver,  Elliott,  Turrill,  and  Ar- 
thur, and  that  the  mortgage  securing  said 
note  be  foreclosed.  Trester  answered  the 
ci*o88-petition  of  Arthur  and  joined  in  pray- 
ing the  relief  demanded.    Shriver  filed  a  dis- 
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claimer.  Some  other  matters  were  in  Sssue 
not  necessary  to  be  mentioned.  On  hearing, 
the  plaintiff's  petition  was  dismissed  and 
judgment  entered  on  the  cross-petition  of  A. 
B.  Anderson  as  prayed  and  decree  foreclosing 
the  same.    The  plaintiff  appeals.  ' 

John  A,  Guiher  for  appellant. 
Church  d  McCully,  J,  F,  Oallup  and  W.  8. 
Cooper  for  appellees. 

Land,  J. — This  is  an  action  to  recover 
judgment  against  Montana  Duff,  on  a  prom- 
issory note  of  $1,800  given  October  6,  1900, 
and  payable  ten  years  thereafter,  given  by 
herself  and  husband  to  A.  B.  Shriver,  and  to 
foreclose  a  mortgage  on  one  hundred  and  one 
acres  of  land  executed  by  them  to  secure  its 
payment.  E.  O.  Arthur,  who  had  acquired 
the  land,  was  made  defendant,  as  also  was 
A.  B.  Anderson,  who  held  a  note  of  $3,000 
given  by  Edwin  Trester  to  Shriver  February 
10,  1906,  payable  five  years  after  date  and 
secured  by  a  mortgage  on  the  same  land. 
Plaintiff  prayed  that  the  lien  of  this  mort- 
gage be  decreed  inferior  to  that  sued  on. 
Other  parties  were  brought  in  as  defendants 
to  cross-petitions,  and  S.  H.  Arthur  by 
amendment  to  the  petition. 

I.  In  printing  the  abstract,  all  parties 
other  than  plaintiff  were  designated  appellees 
without  indicating  their  relation  to  the  case 
other  than  as  defendants  or  appellees,  and 
this  is  one  of  the  grounds  of  the  motion  of 
dismissal.  It  will  be  noted  that  the  parties 
defendant  were  correctly  named,  but  others 
who  were  defendants  in  cross-petitions  were 
included  as  [209]  though  parties  to  the  main 
action.  The  statute  exacts  that  the  cduse 
be  docketed  as  in  the  court  below  (section 
4108,  Code),  and  this  should  have  been  done. 
But  the  section,  being  remedial,  is  directory, 
and,  inasmuch  as  the  identity  of  the  action 
has  been  preserved  and  the  relation  of  de- 
fendants to  the  case  disclosed  in  the  abstract, 
there  could  have  been  no  prejudice  and  there 
should  not  be  a  dismissal  on  this  ground. 

The  judge  presiding  filed  an  opinion  with 
the  clerk  November  23,  1911,  and  service  of 
notice  of  appeal  was  not  acknowledged  until 
August  7,  1912.  As  more  than  six  months 
had  intervened,  dismissal  on  this  ground  is 
demanded.  As  time  for  the  purposes  of  ap- 
peal is  computed  from  the  entry  of  decree 
which  occurred  February  24,  1912,  instead  of 
the  announcement  of  the  decision,  service  of 
the  notice  of  appeal  was  in  time.  Martin  t. 
Martin,  125  la.  73,  99  N.  W.  719;  Sievertsen 
v.  Paxton-Eckman  Chemical  Co.  160  la.  662, 
133  N.  W.  744,  142  N.  W.  424.  The  record 
does  not  bear  out  the  suggestion  that  there 
was  delay  in  the  final  entry  because  of  the 
trials  of  issues  raised  on  the  petitions  of  in- 
tervention, and,  as  the  record  does  not  dis- 


close that  the  same  attorney  represented 
plaintiff  and  Anderson,  the  issuance  of  execu- 
tion on  the  decree  of  the  latter  cannot  be 
construed  as  a  waiver  of  t^e  right  of  appeal, 
even  were  appellee's  theory  to  be  adopted. 
The  motion  to  dismiss  the  appeal  is  over- 
ruled. 

II.  The  note  of  $1,800  executed  by  Montana 
Duff  and  husband  to  A.  B.  Shriver  October  6, 
1910,  and  payable  ten  years  thereafter,  was 
deposited  by  him  with  the  Des  Moines  Sav- 
ings Bank  in  the  fall  of  1909  as  collateral 
security  of  liis  note  of  $1,600  payable  in  90 
days  and  the  mortgage  executed  by  the  Duffs 
to  secure  payment  of  their  note  duly  assigned 
to  said  bank.  It  advanced  the  face  of  the 
note  less  $28,  interest  for  the  period  until 
maturity,  and  the  president  of  the  bank,  who 
negotiated  the  loan,  testified  that  before  mak- 
ing it  he  ascertained  that  the  mortgage  wa« 
a  first  lien  on  land  constituting  [210]  ample 
security  for  its  payment  and  that  he  was 
without  knowledge  that  the  note  and  mort- 
gage had  been  paid. 

The  note  and  mortgage  had  been  paid  by 
the  execution  of  a  note  of  $3,000  to  Shriver 
by  Trester  and  wife,  the  former  of  whom 
haying  acquired  the  land,  and  a  mortgage  on 
the  land  securing  the  same.  Though  the 
$1,800  note  and  mortgage  were  not  then  in 
Shriver's  possession,  he  procured  the  sane 
subsequently;  but,  instead  of  eaneeling  the 
one  and  releasing  the  other,  he  n^otiated 
the  loan  with  the  bank  as  stated.  As  it  ac- 
quired these  for  value  and  without  notice, 
the  defense  of  payment  must  fail  unless  the 
note  is  found  not  to  be  negotiable,  for  under 
the  decisions  of  this  state  foreclosure  of  the 
mortgage  may  not  l^e  defeated  by  a  defense 
not  available  against  the  note.  Preston  v. 
Case,  42  la.  549. 

The  theory  of  defendants  is  that  the  mort- 
gage and  note  are  to  be  construed  together 
and  treated  as  one  instrument,  and  the  fol- 
low^ing  clause  contained  in  the  mortgage  ren- 
ders the  note  nonncgotiable : 

Said  first  party  shall  pay  all  taxes  and 
assessments  upon  said  property  to  whomso- 
ever laid,  or  assessed,  and  including  personal 
taxes,  and  should  any  reduction  be  made  in 
the  assessment  of  taxes  on  said  land  by  rea- 
son of  this  mortgage,  and  payment  thereof 
required  of  the  mortgagee  or  assigns,  then 
said  mortgagor  shall  pay  the  taxes  on  this 
mortgage  and  the  debt  hereby  secured  before 
delinquent;  and  said  first  party  shall  not 
8«ff«r  waste;  shall  keep  all  buildings  thereon 
insured  to  the  satisfaction  of  said  second 
party  in  a  sum  not  less  than  two  hundred 
dollars,  delivering  all  policies  and  renewal 
receipts  to  said  second  party,. and  shall  pay, 
in  case  of  suit,  a  reasonable  attorney's  fee 
and  expenses  of  continuation  of  abstract,  and 
all  exp^ises  and  attorney's  fees  incurred  by 
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said  second  party  or  assigns  by  reason  of 
litigation  with  third  parties  to  protect  the 
lien  of  this  mortgage.  A  failure  to  comply 
with  any  one  of  the  agreements  hereof  (in- 
cluding warranty  of  title)  causes  the  whole 
debt  to  at  once  become  due  and  collectible, 
if  said  second  party  or  assigns  so  elect,  and 
no  [211]  demand  for  fulfillment  of  broken 
conditions  nor  notice  of  election  to  consider 
the  debt  due,  shall  be  necessary  previous  to 
commencement  of  suit  to  collect  the  debt 
hereby  secured,  or  any  part  thereof,  or  to 
foreclose  this  mortgage.  .  .  .  All  money 
paid  by  said  second  party  or  assigns  for  in- 
suranee  or  taxes  shall  bear  interest  at  the 
rate  of  eight  per  cent,  per  annum,  payable 
semiannually,  and  be  a  lien  on  said  land 
under  thia  mortgage. 

It  is  settled,  in  this  state  at  least,  that 
the  note  and  mortgage,  having  been  executed 
at  the  same  time  and  as  a  part  of  the  same 
transaction,  are  to  be  construed  together. 
Iowa  Xat.  Bank  v.  Carter,  144  la.  715,  123 
N.  VV.  237 ;  Swear ingen  v.  Lahner,  93  la.  147, 
61  N.  W.  431,  67  Am.  St.  Rep.  261,  26  L.R.A, 
765.  And  such  appears  to  be  the  general 
rule.  Brooke  v.  Struthers,  110  Mich.  562  (68 
N.  W.  272,  36  L.R.A.  536  and  note) ;  1  Jones 
on  Mtgs.  section  71.  This  is  but  the  appli- 
cation of  the  familiar  doctrine  concerning  the 
construction  of  agreements  contemporaneous^ 
ly  executed. 

But  how  far  under  this  rule  are  the  col- 
lateral agreements  contained  in  the  mortgage 
to  be  imparted  into  the  note?  On  the  margin 
of  the  note  were  these  words  s  "This  note  ia 
secured  by  first  mortgage  on  one  hundred  and 
one  acres  in  Madison  Twp.,  Madison  county, 
Iowa."  This  may  have  advised  the  transferee 
of  the  security,  but  did  not  purport  to  load 
the  note  with  any  of  its  particular  provisions. 
The  note  was  complete  in  itself  and,  as  usual, 
was  given  as  evidence  of  the  debt  and  to  fix 
the  time  and  terms  of  payment.  The  purpose 
of  the  mortgage  was  to  afford  security  for 
the  payment  of  the  note,  and  all  the  condi- 
tions  in  tho  part  quoted,  except  one,  jelate 
to  the  protection  and  preservation  of  the  se- 
curity. These  have  no  bearing  on  the  engage* 
ments  contained  in  the  note.  While  the  note 
and  mortgage  are  to  be  construed  together 
whenever  the  nature  of  the  transaction  be- 
comes material,  this  does  not  mean  that  the 
provisions  of  the  mortgage  are  thereby  incor- 
porated into  and  become  part  of  the  note. 
[212]  As  said  in  Thorp  v.  Mindeman,  123 
Wis.  149,  101  N.  W.  417,  68  L.R.A.  146,  107 
Am.  St.  Rep.  1003, 

Construing  together  simply  means  that  if 
there  be  any  provisions  in  one  instrument 
limiting,  explaining,  or  otherwise  affecting 
the  provisions  of  another,  they  will  be  given 
effect  as  between  the  parties  themselves  nnd 
all  persons  charged  with  notice,  so  that  the 


intent  of  the  parties  may  be  carried  out,  and 
that  the  whole  agreement  actually  made  may 
be  effectuated.  .  .  .  The  promise  to  pay  is 
one  distinct  agreement,  and,  if  couched  in 
proper  terms,  is  negotiable.  The  pledge  of 
real  estate  to  secure  that  promise  is  another 
distinct  agreement,  which  ordinarily  is  not 
intended  to  affect  in  the  least  the  promise  to 
pay,  but  only  to  give  a  remedy  for  failure 
to  carry  out  the  promise  to  pay.  The  holder 
of  the  note  may  discard  the  mortgage  en- 
tirely and  .sue  and  recover  on  his  note ;  and 
the  fact  that  a  mortgage  had  been  given  with 
the  note,  containing  all  manner  of  agreements 
relating  simply  to  the  preservation  of  the 
security,  would  cut  no  figure.  A  pleading 
alleging  such  facts  would  be  stricken  out  as 
frivolous  or  irrelevant. 

In  Garnett  v.  Meyers,  65  Neb.  280,  91  N. 
W.  400,  94  N.  W.  803,  Sedgwick,  J.,  in  speak- 
ing for  the  court  concisely  states  the  rule : 

If  the  terms  and  conditions  of  the  mort- 
gage are  limited  to  the  proper  province  of 
the  mortgage — that  is,  to  provide  security 
for  the  indebtedness — its  provisions  relating 
solely  to  the  security  will  not  affect  the  nego- 
tiability of  the  note.  If  the  holder  of  the 
note  is  compelled  to  pay  the  taxes  or  insur- 
ance on  the  mortgaged  property  to  protect 
the  security,  and  is  afterwards  allowed  to 
recover  the  amount  so  paid  in  addition  to 
the  principal  indebtedness,  this  does  not  af- 
fect the  amount  of  the  indebtedness  itself. 
The  mortgagee  has  no  interest  in  tJie  mort- 
gaged property  except  a  collateral  and  oou" 
t ingen t  one.  The  liability  for  these  expenses 
is  upon  the  mortgagor.  If  he  shirks  this 
responsibility,  and  compels  the  mortgagt^e  to 
assume  it,  equity  allows  the  mortgagee  to' 
add  the  payment  so  made  to  his  mortgage. 
Thia  right  has  long  been  established  as  an 
essential  element  of  the  mortgage  itself.  It 
cannot  be  held  [213]  to  destroy  the  nego- 
tiability of  the  note,  unless  the  fact  that  the 
execution  of  the  note  is  accompanied  by  the 
execution  of  a  mortgage  securing  it  is  to 
have  that  effect,  fhis  principle  applies  to 
all  agreements  of  the  mortgagor  to  preserve 
the  collateral  security.  It  does  not  affect  the 
rule  that  the  two  instruments,  when  executed 
at  the  same  time,  must  be  construed  together. 
The  provisions  contained  in  the  mortgage  to 
protect  the  securities,  which  would  be  implied 
and  enforced  upon  settled  principles  of  equity, 
whether  expressed  in  the  mortgage  or  not, 
cannot  be  held  to  render  the  note  nonnego- 
tiable. 

See  also  Kendall  v.  Selby,  66  Neb.  60,  92 
N,  W.  178,  103  Am.  St.  Rep.  697;  Frost  v. 
Fisher,  13  Colo.  App.  322,  58  Pac.  872;  Hun- 
.ter  V.  Clarke,  184  111.  158,  56  N.  E.  297,  76 
Am.  St.  Rep.  160. 

It  will  be  observed  that  the  mortgage  con- 
tains no  promise  on  the  part  of  the  mortgagor 
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to  repay  mortgagee  taxes  or  premiums  for 
insurance  which  may  have  been  advanced  by 
him.  These  are  to  be  a  lien  on  the  land  and, 
of  course,  may  be  recovered  upon  foreclosure 
of  the  mortgage.  The  maker  of  the  note  does 
not  thereby  become  liable  for  payment  thereof 
save  as  he  may  be  required  to  pay  to  redeem 
his  land  from  the  proceedings  in  foreclosure 
of  the  mortgage.  The  obligation  of  his  note 
was  in  no  manner  enhanced  or  otherwise  af- 
fected either  as  to  time  or  amount  of  pay- 
ment. As  observed  in  Hunter  v.  Clarke, 
supra,  ''the  provisions  of  the  mortgage  for 
the  allowance  of  costs,  taxes,  assessments, 
insurance,  and  attorney's  fees  apply  only  in 
case  of  foreclosure  and  do  not  add  to  the 
amount  of  the  note.'' 

A  separate  action  could  have  been  main- 
tained on  the  note  (section  3428,  Code)  or 
on  the  mortgage,  unless  this  is  prevented  by 
some  stipulation  in  one  or  the  other,  as  that 
execution  shall  not  issue  against  property 
other  than  that  mortgaged  (Kennion  v.  Kel- 
sey,  10  la.  443) ;  but  actions  on  each  cannot 
be  prosecuted  in  the  same  county  at  the  same 
time,  for,  if  undertaken,  the  plaintiff  will  be 
required  to  elect  which  he  will  [214]  main- 
tain (section  4288,  Code).  And  as  the  maker 
of  the  note  did  not  agree  to  pay  the  items  of 
taxes,  insurance,  and  the  like  in  his  note,  the 
amount  payable  thereon  has  not  been  ren- 
dered uncertain  by  the  terms  of  the  mortgage. 

As  intimated,  one  clause  in  the  mortgage 
was  not  inserted  to  protect  the  security  but 
to  place  a  burden  on  the  mortgagor:  "Should 
any  reduction  be  made  in  the  assessment  of 
taxes  on  said  land  by  reason  of  this  mortgage 
and  payment  thereof  required  of  the  mort- 
gagee or  assigns,  then  said  mortgagor  shall 
pay  the  taxes  on  this  mortgage  and  the  debt 
thereby  secured  before  delinquent."  This 
merely  exacted  payment  by  the  mortgagor  of 
taxes  assessed  on  the  credits  owing  the  mort- 
gagee which,  but  for  this,  the  latter  must 
have  paid.  But  as  pointed  out,  if  not  paid 
by  the  mortgagor  and  discharged  by  the  mort- 
gagee, there  is  no  conditk>n  entitling  him  to 
recover  the  same  as  a  part  of  the  indebted- 
ness evidenced  by  the  note  or  otherwise  save 
by  enforcing  the  lien  specifically  stipulated 
against  the  land  mortgaged. 

In  this  respect,  the  mortgage  differs  from 
that  considered  in  Garnett  v.  Meyers,  65  Neb. 
287,  91  N.  W.  400,  94  N.  W.  803 ;  Consterdine 
v.  Moore,  «5  Neb.  291,  91  N.  W.  399,  96  N. 
W.  1021,  101  Am.  St.  Rep.  620,  where  it  was 
provided  that  "the  said  party  of  the  second 
part,  or  the  legal  holder  or  holders  of  said 
note,  .  .  •  may  elect  to  pay  such  taxes, 
assessments,  .  .  .  and  the  amount  so  paid 
shall  be  secured  by  the  mortgage  and  may  be 
collected  in  the  same  manner  as  the  principal 
debt  hereby  secured,  with  interest  at  the  rate 
of  ten  per  cent,  per  annum."    In  holding  thlit 


this  provision  rendered  the  note  nonnegotia- 
ble,  the  court  seems  to  have  held  that,  under 
this  clause,  taxes  so  paid  by  the  mortgagee 
might  be  recovered  in  an  action  on  the  note, 
and  therefore  the  amount  payable  was  uncer- 
tain. No  one  can  anticipate  precisely  what 
the  tax  levies  of  the  future  will  be,  and  for 
this  reason  such  a  stipulation  when  contained 
in  a  note,  renders  it  nonnegotiable.  Farquar 
[215]  V.  Fidelity  Ins.  etc.  Co.  13  Phila.  473, 
36  Leg.  Int.  404,  8  Fed.  Cas.  No.  4,676; 
Howell  V.  Todd,  12  Fed.  Cas.  No.  6,783; 
Walker  v.  Thompson,  108  Mich.  686,  66  N. 
W.  684;  Carmody  v.  Crane,  110  Mich.  508, 
68  N.  W.  268.  See  also  Brooke  v.  Strutbers, 
110  Mich.  662,  68  N.  W.  272,  35  L.RJk.  636. 

Ak  the  provisions  of  the  mortgage  in  the 
case  at  bar  did  not  render  the  amount  pay- 
able on  the  note  uncertain,  the  note  cannot 
be  denounced  as  nonnegotiable  on  this  ground. 
Nor  did  the  clause  giving  the  mortgagee  oa 
breach  of  certain  conditions  the  election  to 
declare  the  entire  indebtedness  due.  Under 
the  Negotiable  Instruments  Act,  an  instru- 
ment to  be  negotiable  "must  be  payable  on 
demand,  or  at  a  fixed  or  determinable  future 
time.''  Section  3060-la,  Code  Supp.  This 
note  was  payable  "on  the  6th  day  of  October, 
1910.'^  It  was  certain  that  the  time  would 
arrive  when  the  note  would  be  payable,  and 
the  circumstances  that  it  might  become  pay- 
able before  that  time  upon  the  default  of  the 
maker  in  certain  respects  at  the  option  of 
the  payee  or  holder  did  not  affect  its  nego- 
tiability. Charlton  v.  Reed,  61  la.  166,  16 
N.  W.  64;  Chicago  R,  Equipment  Co.  v.  Mer- 
chants' Bank,  136  U.  S.  268,  10  S.  Ct.  999, 
34  U.  S.  (L.  ed.)  262)  Hunter  v.  Clarke,  184 
111.  168,  66  N.  E.  207,  76  Am.  St.  Rep.  160; 
Mackintosh  v.  Gibbs,  81  N.  J.  L.  577,  80 
Atl.  564,  Ann.  Cas.  1912D  163;  Merrill  v. 
Hurley,  6  S.  D.  692,  62  N.  W.  968,  66  Am. 
St.  Rep.  859;  Taylor  v.  American  Nat.  Bank, 
63  Fla.  631,  Ann.  Cas.  1914A  309,  57  So.  678; 
Barker  v.  Sartori,  66  Wash.  260,  119  Pac 
611.  See  valuable  note  to  Holliday  State 
Bank.v.  Hoffman,  Ann.  Cas.  1912D  1. 

Decisions  to  the  contrary  may  be  found  on 
both  of  the  foregoing  propositions,  but  our 
conclusion  has  the  support  of  the  great 
weight  of  authority.  Appellant  relies  on 
Iowa  Nat.  Bank  v.  Carter,  144  la.  716,  123 
N.  W.  237,  but  the  chattel  mortgage  securing 
the  note  there  held  nonnegotiable  provided 
that  the  note  should  become  due  and  payable 
at  the  election  of  the  payee  or  holder.  This, 
being  independent  of  any  default  of  the 
maker,  left  him  without  protection,  and  such 
a  clause  is  generally  [216]  held  to  render  the 
note  when  construed  in  connection  with  the 
mortgage  nonnegotiable,  as  waa  decided  in 
the  above  case.  See  also  Smith  t.  Marland, 
59  la.  646,  13  N.  W.  862;  New  Windsor  First 
Nat.  Bank  v.  Bynum,  84  N.  G.  24,  37  Am. 


WEI6BL  V.  McCLOSKSY. 

ns  Ark,  U 
Bep.  804;  Syraeuee  Third  Nat.  Bank  v.  Arm- 
strong,  25  Minn.  .531;  Carroll  Coiinty  Say. 
Bank  t.  Strother,  28  8.  C.  504,  6  S.  E.  313. 
Note  in  which  cases  are  collected,  to  Kimp- 
ton  y.  Sttidebaker  Bros.  Co.  14  Idaho  552,  94 
Pac.  1039,  126  Am.  St  Rep.  185,  14  Ann. 
Cas.  1126.  The  point  was  not  raised  in 
Heard  y.  Dubuque  County  Bank;  8  Neb.  10, 
30  Am.  Rep.  811.  Such  a  condition  diyests 
the  note  of  the  quality  of  certainty  in  time 
of  payment,  for  this  may  be  hastened  at  t^e 
option  of  the  maker  alone.  We  are  of  opinion 
that  the  note  was  negotiable,  and,  as  plaintiff 
acquired  it  without  notice  and  for  yalue,  that 
it  was  not  subject  to  the  defense  of  payment. 

III.  Only  the  president  of  the  bank  testi- 
fied to  the  absence  of  notice  that  the  note 
had  been  paid,  and  it  is  argued  that,  as  the 
other  officers  might  haye  been  aware  of  this, 
purchase  without  notice  waa  not  proven. 
But,  according  to  the  witness,  the  transac- 
tion was  with  him,  and,  though  his  evidence 
may  not  have  ostabliabed  the  abeetice  of  no- 
tice conclusively,  it  was  sufficient  to  justify 
the  finding  that  the  bank  was  without  notice 
in  acquiring  the  paper.  Arnd  v.  Aylesworth, 
146  la,  185,  123  N.  W.  1000,  29  L.RA.(N.S.) 
638;  Bennett  State  Bank  v.  Schloesser,  101 
la.  571,  70  N.  W.  705.  .  Conceding  then  that 
Shriver  negotiated  the  papers  in  breach  of 
faith  (see  section  3060-a55,  Code  Supp.), 
and  therefore  that  burden  of  proof  to  show 
want  of  notice  was  on  plaintiff  (section 
306O-a59,  Code),  such  burden  was  met,  and 
plaintiff  rightly  held  a  holder  of  the  note  in 
due  course.  The  cause  is  remanded  for  the 
entry  of  a  decree  in  harmony  herewith. 

Reversed. 

Weaver,  C.  J.,  and  Evans,  Deemer,  Gaynor, 
Preston,  and  Withrow,  JJ.,  concur. 
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NOTE. 

The  reported  case,  applying  the  elementary 
rule  that  uncertainty  as  to  the  amount  of  a 
note  or  as  to  the  date  when  it  is  payable 
destroys  its  negotiability,  holds  that  a  note 
secured  by  a  mortgage  is  not  rendered  non^ 
negotiable  by  a  clause  in  the  mortgage  giving 
the  mortgagee  the  right  to  pay  taxes  and 
hold  the  mortgagor  therefor.  It  is  further 
held  that  a  clause  in  a  mortgage  allowing 
the  mortgagee  to  declare  the  entire  debt  due 
on  a  breach  of  certain  conditions  in  the  mort- 
gage does  not  destroy  the  negotiability  of  the 
note.  The  question  what  is  a  negotiable  note 
is  fully  discussed  in  the  note  to  Holliday 
State  Bank  v.  Hoffman,  Ann.  Cas.  1912D  1. 


Aotloiis  —  Joinder  of  Causes* 

The  refusal  to  compel  an  election  between 
causes  of  action  for  false  imprisonment  and 
for  damages  for  unlawfully  shackling  a  con- 
vict laborer  is  not  prejudicial,  in  view  of 
Acts  1905,  p.  798,  providing  that  the  court 
may  consolidate  causes  of  like  nature  when 
it  appears  reasonable  to  do  so. 

Damages  ^—  InstmctloBS  —  Requirlas 
Verdict  to  Be  JBmsed  oa  Evideaee. 

An  instruction  on  the  measure  of  damages, 
which  does  not  tell  the  jury  that  their  finding 
must  be  based  on  the  evidence,  is  erroneous. 

Same. 

An  instruction  on  the  measure  of  damages, 
erroneous  because  not  telling  the  jury  that 
their  finding  must  be  based  on  evidence,  is 
not  prejudicial  error,  as  the  oath  of  the  juror 
is  sufficient  to  compel  him  to  conform  his 
finding  to  the  evidence. 

Pardon  —  Wl&en  Effeotiye. 

A  pardon  is  effective  upon  delivery  and 
acceptance. 

False     Iniprisonment   —   Detention     of 
Conyiet  after  Pardon. 

Where  a  warden,  appointed  by  a  contrac- 
tor for  convict  labor  and  confirmed  by  the 
court  under  the  statute,  refuses,  on  the 
ground  of  lack  of  authority,  to  release  a 
convict  laborer  of  whom  he  had  charge,  on 
delivery  of  a  pardon  to  him,  he  is  liable  for 
false  imprisonment. 

Same. 

Where  a  contractor  of  convict  labor  dele- 
gates his  custody  of  the  convicts  to  a  warden 
appointed  by  him  and  confirmed  by  the  court 
under  the  statute,  it  is  the  duty  of  the  ward- 
en, on  delivery  of  a  pardon  to  him,  to  himself 
examine  the  books  to  see  if  the  pardon  covers 
all  the  offenses  for  which  the  convict  was 
committed  if  he  would  escape  liability  for 
false  imprisonment  in  holding  the  convict. 

Damaifes  —  Sacoessiyeness. 

Where  a  warden,  having  charge  of  convict 
labor  hired  out  to  a  contractor,  refused  to 
release  a  convict  on  the  delivery  of  a  pardon 
to  him  on  the  mistaken  assumption  that  only 
the  contractor  had  such  authority,  and  the 
convict  was  detained  4  or  5  hours  and  was* 
compelled  to  work  2^  hours  after  receipt  of 
the  pardon,  but  no  indignities  were  offered 
him,  a  verdict  of  $1,000  for  the  false  impris- 
onment is  excessive,  and  a  verdict  for  $25 
would  be  affirmed. 

[See  note  at  end  of  this  case.] 


Appeal  from  Circuit  Court,  INilaski  county : 
Hendbioks,  Judge. 
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Action  for  false  imprisoxunent.  G.  E.  Mc- 
Closkey,  plaintiff^  and  E.  N.  VVeigel,  defend* 
ant.  Judgment  for  plaintiff.  Defendant 
appeals.    Modified. 

[2]  C.  E.  McGloskey  instituted  this  action 
against  E.  N.  Weigel  to  recover  damages  for 
false  impirsonment.  His  complaint  also  al- 
leges that  during  the  time  of  his  imprison- 
ment he  was  unlawfully  and  wrongfully 
forced  to  wear  upon  his  leg  an  iron  shackle, 
commonly  known  as  a  "spur,"  which  was  very 
painful,  and  caused  a  sore  on  his  leg.  The 
facts  are  as  follows: 

The  plaintiff,  McCloskey,  was  convicted  be- 
fore a  justice  of  the  peace  in  Pulaski  County 
of  two  offenses,  his  fine  being  fixed  in  one 
case  at  the  sum  of  one  dollar,  and  in  the 
other  in  the  sum  of  fifty,  dollars.  The  de- 
fendant, Weigel,  at  the  time  had  leased  the 
county  convicts  from  the  county  court,  and 
was  working  them  under  his  lease.  Under 
the  rules  adopted  by  the  county  court  for 
working  county  prisoners,  the  contractor  had 
the  right  to  put  fetters,  or  shackles,  upon 
any  prisoner  who  improperly  refused  to  work 
or  attempted  to  escape.  One  of  the  rules 
provided  that  the  contractor  should  use  all 
reasonable  means  to  prevent  a  convict  from 
escaping.  Another  one  provided  that  a  con- 
tractor should  appoint  a  warden  and  deputy 
warden,  but  that  before  said  appointment  be- 
came effective  such  appointment  must  be  ap- 
proved by  the  county  court.  After  his  con- 
viction on  the  10th  day  of  June,  1908,  the 
plaintiff  was  turned  over  to  the  defendant  to 
work  out  his  fine  and  costs.  W.  H.  Rankin 
applied  to  the  Governor  for  a  pardon  for  the 
plaintiff,  and  the  pardon  was  issued  on  the 
24th  day  of  June,  1908,  and  delivered  to  Ran- 
kin. Rankin  carried  the  pardon  out  to  the 
place  where  the  plaintiff,  with  the  other 
county  prisoners,  was  worked  by  the  defend- 
ant. The  defendant  was  not  present,  and 
Rankin  delivered  the  pardon  to  John  Harden, 
who  was  the  warden  in  charge  of  the  convicts. 
Harden  had  been  appointed  by  the  defendant, 
and  his  appointment  had  been  approved  by 
the  county  court.  The  warden  refused  to 
turn  the  [3]  plaintiff  loose,  saying  that  he 
had  no  authority  to  do  so  and  that  the  par- 
don would  have  to  be  delivered  to  the  de- 
fendant. Rankin  testifies  that  he  left  the 
pardon  with  the  warden  and  attempted  tx> 
get  in  communication  witli  the  defendant  over 
the  telephone,  but  was  unable  to  do  so.  On 
the  other  hand,  the  warden  denied  that  Ran- 
kin left  the  pardon  with  him.  The  defendant 
lived  about  three  miles, from  the  camp  where 
the  convicts  were  worked  and  kept  his  books 
at  his  residence.  He  states  that  when  he  re- 
turned home  that  evening  his  wife  delivered 
the  pardon  to  him;  that  he  immediately  ex- 
amined his  books  to  see  if  there  were  any 


commitments  against  the  plaintiff  other  than 
those  named  in  the  pardon,  and  that  when  he 
found  there  were  not  he  immediately  sent  a 
messenger  with  the  pardon  to  the  camp  with 
instructions  to  the  warden  to  liberate  the 
plaintiff.  The  pardon,  according  to  the  testi- 
mony of  Rankin,  was  delivered  to  the  warden 
at  about  2  o'clock  in  the  afternoon.  The  ward- 
en continued  to  work  the  plaintiff  until 
about  4:30  o'clock,  at  which  time  the  shackles 
were  ordered  to  be  cut  off  his  leg,  and  this 
was  done.  The  plaintiff,  however,  was  de- 
tained in  custody  until  7  or  8  o'cloek  in  the 
evening,  this  being  the  time  that  the  warden 
received  instructions  from  the  defendant  to 
liberate  the  plaintiff.  The  plaintiff  testified 
that  he  made  no  effort  whatever  to  escape 
while  he  was  a  prisoner  in  charge  of  the 
defendant,  and  that  the  iron  spur  was  placed 
upon  him  the  first  day  he  was  delivered  into 
the  custody  of  the  defendant  and  remained 
there,  both  day  and  night,  until  he  was  lib- 
erated. He  says  that  he  suffered  pain  on 
account  of  the  spur  being  on  his  leg,  and 
that  it  caused  a  sore  place  to  form  there. 
The  defendant  testified  that  he  was  informed 
by  the  officers,  before  the  plaintiff  was  de- 
livered to  him,  that  the  plaintiff  had  a  bad 
reputation  and  was  likely  to  escape  unless 
precautions  were  taken  to  prevent  him;  that' 
in  order  to  prevent  his  escape  he  placed  the 
iron  spur  on  his  leg. 

[4]  Other  facts-  will  be  referred  to  in  the 
opinion.  The  jury  returned  a  verdict  for  the 
plaintiff  for  one  thousand  dollars  for  false 
imprisonment  and  a  separate  verdict  for  one 
hundred  dollars  for  placing  and  keeping  the 
iron  spur  on  the  plaintiff's  leg.  Judgment 
was  rendered  upon  the  verdict  in  each  cause 
of  action,  and  the  defendant  has  appealed. 

James  A.  Comer  for  appellant. 
John  F.  Clifford  for  i^pellee. 

[6]  Habt,  J.  (after  stating  the  facts), — 
Counsel  for  defendant  made  a  motion  to  com- 
pel plaintiff  to  elect  upon  which  cause  of 
action  he  would  proceed  to  trial,  and  assigns 
as  error  the  action  of  the  court  in  refusing 
to  require  plaintiff  to  make  such  election. 
An  act  of  the  General  Assembly  of  1905  pro- 
vides, in  effect,  that  when  causes  of  a  like 
nature,  or  relative  to  the  same  question, 
are  pending  in  any  circuit  court  in  this 
State,  the  court  may  consolidate  said  causes 
when  it  appears  reasonable  to  do  so..  Acts 
of  1905,  page  798.  If  separate  actions  had 
been  brought,  we  think  the  court  could  have 
consolidated  them  under  this  statute.  There- 
fore, no  prejudice  could  have  resulted  to  the 
defendant  by  the  court  refusing  to  require 
plaintiff  to  elect  upon  which  cause  of  action 
he  would  proceed.  See  Mahoney  v.  Roberts, 
86  Ark.  130,  110  S.  W.  225;  Ashford  v.  Ridi- 
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ardson,  88  Ark.  124,  113  S.  W.  808;  Western 
Union  Tel.  Ck>.  v.  Shofner,  87  Ark.  303,  112 
S.  W.  751. 

It  is  next  contended  by  counsel  for  defend- 
ant that  the  court  erred  in  giving  instruc- 
tions on  the  measure  of  damages.  He  claims 
that  the  error  consists  in  the  court  not  tell- 
ing the  jury,  in  specific  terms,  that  their 
finding  as  to  the  amount  of  damages  must 
be  based  on  the  evidence,  and  insists  that  the 
instructions  left  it  to  the  jury  to  find  for 
the  plaintiff  in  any  amount  that,  in  their 
judgment,  should  be  proper.  We  have  con- 
denmed  instructions  similar  to  the  one  now 
under  consideration  in  several  cases.  6ee 
8t.  Louis,  etc.  R.  Go.  v.  Steed,  105  Ark.  205, 
151  8.  W.  267;  St,  Louis,  etc.  R.  Co.  v.  Dal- 
las, 93  Ark.  209,  124  S.  W.  247.  However, 
we  have  never  held  that  such  an  instruction 
is  reversible  error.  In  the  case  of  St.  Louis, 
etc.  R.  Co.  v.  Hydrick,  109  Ark.  231,  160  S. 
W.  196,  the  court  said: 

"While  it  is  always  better  form,  and  the 
better  practice,  for  the  court  to  tell  the  jury 
that  its  findings  on  every  issue  of  fact  in  the 
case  must  be  based  upon  the  [7]  evidence, 
ret  where  it  is  plain  ftom  the  charge  of  the 
court,  taken  as  a  whole,  that  the  jury  were 
told  that  their  findings  must  be  based  upon 
the  evidence,  the  jury  could  liot  be  misled  nor 
feel  authorized  to  make  a  finding  that  was 
not  based  UDon  the  evidence  because  some 
separate  or  particular  instruction  omitted 
this  precaution.  The  jury  were  sworn,  in  the 
first  instance,  to  try  the  case  and  a  true  ver- 
dict render  according  to  the  law  and  evidence. 
Kirby's  Digest,  §  4630.  That  being  true,  it 
is  not  likely  that  any  man  of  sufficient  in- 
telligence to  be  a  competent  juror  would  feel 
authorized  to  wander  beyond  the  evidence  to 
find  matters  upon  which  to  predicate  his 
findings  in  the  case.  The  conscientious  juror 
would  necessarily  feel  restrained  by  his  oath 
to  base  his  findings  upon  the  evidence." 

It  is  also  insisted  by  counsel  for  defendant 
that  the  verdict  of  the  jury  on  the  cause  of 
action  for  false  imprisonment  is  excessive; 
and  in  this  contention  we  think  he  is  correct. 
A  pardon  is  effective  upon  delivery  and  ac- 
ceptance. See  Redd  v.  State,  65  Ark.  485,  47 
S.  W.  119;  Ex  parte  Hunt,  10  Ark.  284.  The 
plaintiff  was  lawfully  in  the  custody  of  the 
defendant  as  lessee  of  the  county  prisoners 
under  a  contract  made  by  him  with  the  coun- 
ty court.  While  this  is  true,  when  the  time 
for  which  a  convict  has  been  sentenced  has 
expired,  or  when  he  has  been  pardoned  by  the 
Governor,  he  is  in  law  no  longer  a  convict, 
and  cannot  be  held  as  such.  The  defendant 
himself  did  not  remain  with  the  convicts  and 
have  direct  charge  of  them.  He  delegated 
that  authority  to  a  warden  who  was  ap- 
pointed by  him  with  the  approval  of  the 
county  court.     It  was  the  duty  of  Rankin, 


who  procured  the  pardon  for  the  plaintiff, 
to  deliver  the  pardon  first  to  the  warden  in 
order  that  he  might  examine  it  and  see  that 
it  was  issued  by  the  Governor  and  ascertain 
that  it  was  what  it  purported  to  be.  It  was 
then  the  duty  of  the  warden  to  cease  working 
the  plaintiff.  It  is  insisted  by  counsel  for 
defendant  that  he  should  have  had  a  reason- 
able time  to  have  examined  his  records  in 
order  to  ascertain  whether  or  not  the  plain- 
tiff had  been  pardoned  [8J  for  all  offenses  for 
which  commitments  had  been  delivered  to 
him.  This  is  true;  but  the  warden  refused 
to  release  the  plaintiff  solely  on  the  ground 
that  he  did  not  have  authority  to  do  so.  He 
told  the  person  who  had  the  pardon  that  the 
defendant  alone  reserved  the  right  to  dis- 
charge the  plaintiff.  The  defendant  having 
delegated  to  the  warden  the  authority  to  have 
charge  of  the  persons  worked  by  him,  it  was 
within  the  scope  of  the  authority  of  the  ward- 
en to  have  examined  the  records  himself  and 
have  determined  whether  there  were  other 
commitments  under  which  the  plaintiff  might 
be  held.  It  was  his  duty  to  have  made  such 
an  examination,  or  caused  it  to  have  been 
made  at  once,  or  to  have  discharged  the  pris- 
oner. A  prisoner  who  has  been  pardoned  by 
the  Governor  is  entitled  to  his  freedom,  and 
to  deprive  him  of  it  is  unlawful.  Therefore, 
the  plaintiff  was  entitled  to  a  judgment  for 
some  amount.  As  above  stated,  he  was  in 
legal  custody  of  the  defendant,  and  he  had 
suffered  all  the  humiliation  it  was  possible 
for  him  to  suffer  solely  on  account  of  being 
a  prisoner.  The  undis^mted  evidence  shows 
that  the  illegal  detention  of  the  plaintiff  by 
the  defendant  Was  not  wilful.  No  indignities 
were  offered  to  the  plaintiff  by  the  defendant, 
or  his  servants,  after  the  pardon  had  been 
presented  to  the  warden.  It  is  true  he  was 
required  to  work  for  about  two  hours  and  a 
half  thereafter;  but  this  was  done  under  a 
misapprehension  of  the  law  on  the  part  of 
the  warden  who  had  the  legal  custody  of  the 
plaintiff.  Under  these  circumstances,  we 
think  that-  a  judgment  for  $25  would  have 
been  sufficient  compensation  for  the  jury  to 
have  awarded,  and  a  judgment  for  that 
amount  will  be  affirmed. 

We  find  no  error  in  the  record  on  the  cause 
of  action  for  compelling  the  plaintiff  to  wear 
a  spur,  and  the  judgment  on  that  count  will 
be  affirmed. 

NOTE. 

Wliat  Is  EzcessiTe  or  Inadequate  Vev* 
diot  in  Action  for  False  Imprison- 
nient. 

I.  General  Rules,  506. 

II.  Excessiveness : 

1.  Official  Imprisonment: 
a.  In  General,  508. 
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b.  ImpriBonment     of     Passenger, 

511. 
e.  Imprisonment    lor    Shoplifting, 

611. 

d.  Imprisonment  by  Military  Au- 

thorities,   511. 

e.  Detention  of  Convict  after  Par- 

don,  511. 
2.  Private  Imprisonment: 

a.  In  General,  611. 

b.  Imprisonment   by   Private   De- 

tective, 512. 
e.  Imprisonment      of      Passenger, 

512. 
d.  Imprisonment   for   Shoplifting, 
512. 
III.  Inadequacy: 

1.  Official  Imprisonment,  512. 
£.  Private  Imprisonment,  613. 

I.  Cfeneral  RuleB. 

The  amount  of  damages  to  be  awarded  in 
an  action  for  false  imprisonment  is  a  ques- 
tion for  the  jury,  and  the  general  rule  is 
that  their  verdict  will  not  be  disturbed  on 
the  ground  of  excessiveness  unless  it  is  so 
flagrantly  large  as  to  evince  passion,  partial- 
ity or  corruption. 

EngUmd, — Fabrigas  v.  Moatyn,  2  W.  Bl. 
929;  Edgell  v.  Francis,  1  Scott.  N.  R.  121; 
Leeman  v.  Allen,  2  Wils.  C.  PI.  160;  Huckle 
V.  Money,  2  Wils.  0.  PI.  206. 

CatMMto.— Clissold  y.  Machell,  26  U.  C.  Q. 
B.  80,  26  U.  C.  Q.  B.  422;  Markey  v.  Sloat, 
41  New  Bruns.  234. 

United  States. — Harris  v.  Louisville,  etc. 
R,  Co.  35  Fed.  li6 ;  Clarke  v.  American  Dock, 
etc.  Co.  35  Fed.  478. 

California. — Gomez  t.  Scanlan,  155  Cat. 
628,  102  Pac.  12. 

Colorado. — Union  Depot,  etc.  Co.  v.  Smith, 
16  Colo.  361,  27  Pac.  329. 

Georgia. — See  Southern  R.  Co.  v.  Gresham, 
114  Ga.  183,  39  S.  E.  883. 

Illinois.— Marsh  v.  Smith,  49  111.  396; 
Newton  v.  Locklin,  77  111.  103. 

Indiana. — Efroymson  v.  Smith,  29  Ind. 
App.  451,  63  N.  E.  328;  Golibart  v.  Sullivan, 
30  Ind.  App.  428,  66  N.  E,  188;  Ayres  v. 
Harmon.  56  Ind.  App.  436,  104  N.  E.  315. 

loica. — ^Young  v.  Gormley,  120  la.  372,  94 
N.  W.  922. 

Kentucky. — Webber  ▼*'  Kenny,  1  A.  K. 
Marsh.  345;  Ross  v.  Kohler,  163  Ky.  583,  174 
8.  W.  36,  L.R.A.1915D  698;  Scott  r.  Com.  93 
S.  W.  668,  29  Ky.  L.  Rep.  571;  Foor  v. 
Coombs,  15  Ky.  L.  Rep.  845. 

Minnesota. — Judson  v.  Reardon,  16  Minn. 
431;  Rauma  v.  Lamont,  82  Minn.  477,  85  N. 
W.  236;  Nelson  v.  Halvorson,  117  Minn,  256, 
Ann.  Cas.  1913D  104,  135  N.  W.  818. 


Missouri. — ^Dunlevy  v.  Wolferman,  106  Mo. 
App.  46,  79  S.  W,  1166;  Mueller  v.  St.  Louis 
Transit  Co.  108  Mo.  App.  325,  83  S.  W.  270. 

New  York. — Pastor  v.  Regan,  9  Misc.  547, 
30  N.  Y.  S.  657 ;  FuUer  v.  Redding,  16  Misc. 
634,  39  N.  Y.  S.  109;  Biggs  v.  Schultz,  42 
Hun  667,  5  N.  Y.  St.  Rep.  66. 

Oklahoma. — Chicago,  etc.  R.  Co.  t.  Rad- 
ford, 36  Okla.  667,  129  Pac.  834. 

Rhode  /fiicMMi.— Baker  v.  Tyler,  67  Atl.  430. 

Tennessee. — Moore  v. .  Burchfield,  1  Heisk. 
203. 

Vtr^inia.-^Boltons  v.  Vellines,  94  Va.  393, 
26  S.  E.  847,  64  Am.  St.  Rep,  737. 

Washington, — ^Hamilton  v.  Pacific  Drug 
Co.  78  Wash.  689,  139  Pac.  642. 

West  Virginia. — Davis  v.  Chesapeake,  etc. 
R.  Co.  61  W.  Va.  246,  66  S.  E.  400,  9  L.RA. 
(N.S.)  993;  Howell  v.  Wysor,  reported  in 
full,  post,  tills  volume,  at  page  519. 

Wisconsin. — Sorenson  v.  Dundas,  60  Wis. 
336,  7  N.  W.  259. 

Thus  in  Roes  v.  Kohler,  163  Ky.  683,  174 
S.  W.  36,  L.R.A.1915D  621,  the  court  said: 
"The  rule  seems  to  be  that  .  .  .  the  court 
will  not  disturb  the  verdict  of  a  properly  in- 
structed jury,  on  account  of  the  sum  of 
damages  allowed  being  excessive,  unless  it 
appears  that  there  is  a  flagrant  abuse  of  dis- 
cretion by  the  jury,  or  that  the  jury  waa 
actuated  by  passion  or  prejudice,"  And  in 
Markey  v.  Sloat,  41  N.  Bruns.  234,  it  was 
said:  "There  remains  the  question  of  exces- 
sive damages.  In  actions  of  false  imprison- 
ment and  other  injuries  to  the  person,  or 
character,  although  the  rule  remains  that 
only  such  damages  are  recoverable  as  natural- 
ly flow  from  the  wrongful  act,  there  is  no 
standard  by  which  the  money  value  of  such 
injuries  may  be  measured,  and  the  only  limit 
to  the  damages  to  be  awarded  is  that  they 
must  be  reasonable  in  amount.  Where  the 
person  or  character  is  injured,  it  is  difficult, 
if  not  quite  impossible  to  fix  any  limit,  and 
the  verdict  is  generally  a  resultant  of  the 
opposing  forces  of  the  counsel  on  either  side 
tempered  by  such  moderating  remarks  as  the 
judge  may  think  the  occasion  requires.  It 
must  not  be  supposed,  however,  that  even 
cases  of  this  sort  are  quite  beyond  rule.  If 
that  were  so  there  could  be  no  such  thing 
as  new  trial  for  excessive  damages.  In  cases 
of  contracts  a  rule  can  be  applied  to  the  facts 
so  accurately,  as  to  make  the  amount  a  mere 
matter  of  calculation.  In  cases  such  as  this 
one  is,  the  rule  goes  no  further  than  to  point 
out  what  evidence  may  be  admitted  and  what 
grounds  of  complaint  may  be  allowed  for. 
But  when  this  is  done,  the  amount  of  dam- 
ages is  entirely  in  the  disposition  of  the 
jury.  A  .new  trial  will  only  be  granted 
where  the  verdict  ia  so  large  as  to  M-tisfy 
the  court  that  it  was  perverse  and  the  result 
of  gross  error ;  or  when  it  can  be  shown  that 
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the  jury  have  acted  under  the  influence  oi 
undue  motives  or  misconception."  See  also 
Gomez  v.  Scanlan,  165  Cal.  528,  102  Pac. 
12,  wherein  the  court  said:  ''The  amount 
of  money  which  will  compensate  one  for  an 
unwarranted  restraint  of  bis  person  is  not 
the  subject  of  exact  computation.  Especially 
is  this  true  where  the  invasion  of  the  right 
of  personal  liberty  is  accompanied  by  circum- 
stances causing  humiliation,  shame,  and  pub- 
lic disgrace  to  the  party  injured.  In  cases 
of  this  kind  the  extent  to  which  the  allow- 
ance may  go  must,  in  large  measure,  be  left 
to  the  sound  discretion  of  the  jury.  A  court 
is  justified  in  overturning  a  verdict  as  (rx- 
cessive  only  where  its  amount  is  'obviously 
so  disproportionate  to  the.  injury  proved  as 
to  justify  the  conclusion  that  the  verdict 
is  not  the  result  of  the  cool  and  dispassionate 
discretion  of  the  jury.* " 

The  fact  that  the  amount  awarded  is  larg- 
er than  the  court  would  have  allowed,  does 
not  make  the  verdict  excessive.  Webber  v. 
Kenny,  1  A.  K.  Marsh.  (Ky.)  345;  Biggs  v. 
Schultz,  42  Hun  657,  6  N.  Y.  St,  Rep.  56; 
Pastor  V.  Regan,  9  Misc.  547,  30  N.  Y.  S.  657. 
In  the  case  last  cited,  the  court  said:  "The 
amount  fixed  by  the  jury  in  this  case  was 
probably  larger  than  would  have  been  given 
by  the  court,  but  the  jury  are  the  tribunal 
especially  charged  with  the  decision  of  ques- 
tions involving  the  amount  of  damages,  and 
no  court  is  at  liberty  to  interfere  with  their 
decision  unless  there  is  a  plain  abuse  of  their 
discretion.*' 

However,  the  verdict  will  be  set  aside  or 
a  remittitur  ordered,  when  the  damages 
awarded  are  out  of  all  reason  and  conscience, 
and  so  disproportionate  to  the  injury  sus- 
tained that  they  show  that  the  jury  were  iu- 
fluenced  by  passion  or  prejudice.  Price  v. 
Severne,  5  M.  &  P.  125,  7  Bing.  316,  20  E.  C. 
L.  145;  Fanjoy  v.  Portland,  29  N,.  Bruns. 
24;  Fotheringham  v.  Adams  Express  Co.  36 
Fed.  252,  1  L.R.A.  474;  McCarty  v.  Fremont, 
23  Cal.  198;  Elser  v.  Southern  Pac.  Co.  7  Cal. 
App.  493,  94  Pac.  852;  Philadelphia  F.  Assoc. 
▼.  Fleming,  78  Ga.  733,  3  S.  E.  420;  Johnson 
V.  Von  Kettler,  66  111.  63;  Fadner  v.  Filer, 
27  111.  App.  606;  Moore  v.  Durgin,  68  Me. 
148;  Woodward  v.  Glidden,  33  Minn.  108, 
22  N.  W.  127;  Reuck  v.  McGregor,  32  N.  J. 
L.  70;  McConnell  v.  Hampton,  12  Johns.  (N, 
Y.)  234;  Moore  v.  Burchfleld,  1  Heisk. 
(Tenn.)  203;  Ogg  v.  Murdock,  25  W.  Va. 
139;  Marshall  v.  Heller,  65  Wis.  392,  13  N. 
W  236.  See  also  Cincinnati,  etc.  R.  Co.  v. 
Cundiff  (Ky.)  reported  in  full,  post,  this 
volume,  at  page  513.  Thus  in  Reuck  v.  Mc- 
Gregor, supra,  the  Court  said:  "The  chief 
ground  upon  which  a  new  trial  is  asked  in 
this  case  is  that  the  damages  are  excessive. 
In  these  actions  of  tort,  the  court  has,  un^ 
questionably,  the  power  to  grant  a  new  trial 


for  that  reason.  It  is  a  delicate,  yet  neces- 
sary power,  and  should  be  exercised  whenever 
it  appears  that  the  damages  are  so  exorbi- 
tantly high,  and  so  far  exceed  the  injury 
sustained,  as  to  make  it  manifest  to  the 
court  that  the  minds  of  the  jury  have  been 
controlled  by  passion,  partiality,  prejudice, 
or  intemperance."  And  in  Woodward  v. 
Glidden,  33  Minn,  108,  22  N.  W.  127,  it  was 
said:  "The  action  is  for  false  imprisonment, 
and  •  .  .  the  plaintiff  is  clearly  entitled 
to  maintain  it,  and  to  recover  round  damages. 
He  is  entitled  to  damages,  both  compensatory 
and  punitive:  the  former,  to  make  good  the 
actual  injury  inflicted  upon  him;  the  latter, 
to  punish  anid  make  an  example  of  the  wrong- 
doing of  the  defendant.  But,  notwithstand- 
ing the  liberty  necessarily  allowed  juries  in 
estimating  damages  against  a  wilful  wrong- 
doer, there  must  be  reason  even  in  verdicts. 
In  this  case  the  jury  brought  in  a  verdict 
for  $2,917.  It  is  manifest  that  the  plaintiff 
was  far  from  being  entitled  to  any  such  sum 
as  this  for  his  actual  or  compensatory  dam- 
ages. By  far  the  larger  part  of  the  sum 
must  have  been  intended  as  punitory  damages. 
But  even  as  to  damages  of  that  kind  a  jury 
must  keep  within  some  reasonable  limits. 
In  our  judgment  the  verdict  was  grossly  ex- 
cessive and  exorbitant,  and  enormously  dis- 
proportionate to  the  wrong  of  ^hich  defend- 
ant is  guilty.  VVe  cannot  account  for  it  ex- 
cept upon  the  theory  that  the  jury  gave  it 
luider  the  influence  of  passion  or  prejudiced 
We  are  not  unmindful  that  we  are  reviewing 
the  action  of  the  trial  judge,  which  is  to 
some  extent  discretionary,  nor  of  his  ad- 
vantage over  this  court  from  the  fact  that 
he  witnessed  the  trial;  but  we  are,  neverthe- 
less, clear  in  the  opinion  that,  in  the  exercise 
of  a  sound  judicial  discretion,  the  verdict 
should  have  been  set  aside  and  a  new  trial 
granted.  We  shall,  therefore,  reverse  the 
order  appealed  from,  and  direct  a  new  trial." 
What  are  adequate  damages  is  a  question 
for  the  jury,  and  there  seems  to  be  no  report- 
ed decision  in  which,  in  an  action  for  false 
imprisonment,  an  English  or  Canadian  court 
has  set  aside  the  verdict  of  the  jury  on  the 
ground  that  the  damages  awarded  were  in- 
adequate. It  seems  that  such  a  verdict  will 
never  be  set  aside,  in  those  jurisdictions,  on 
account  of  the  smallness  of  damages  unless 
there  has  been  an  intentional  violation  of 
right  or  duty  on  the  part  of  the  jury.  Mauri- 
cet  V,  Brecknock,  2  Dougl.  509;  Bradlaugh  v. 
Edwards,  11  G.  B.  (N.  S.)  377,  103  E.  C.  L. 
377;  Appa  v.  Day,  14  0.  B.  112,  78  E.  C.  L. 
112;  Sam  Chak  v.  Campbell,  45  Nova  Scotia 
1.  See  also  Barker  v.  Dixie,  2  Stra.  1051. 
In  Bradlaugh  v.  Edwards,  supra,  Erie,  C.  J., 
in  delivering  the  judgment  of  the  court,  said; 
"The  last  ground  of  the  motion  was,  the 
inadequacy  of  the  damages,  the  jury  having 
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awarded  the  plaintiff  only  a  farthing  by  way 
of  compensation  for  his  detention  for  several 
hours  at  the  police  station,  when  the  expense 
actuall}'  incurred  by  him  in  defending  him- 
self and  obtaining  his  release  from  that  un- 
founded charge  was  £7.  148.  Now,  if  I  saw 
clearly  that  there  had  been  anything  like  an 
intentional  violation  of  right  or  duty  on  the 
part  of  the  jury,  I  should  think  it  a  fit  case 
for  the  interference  of  the  court.  But,  unless 
that  was  very  clearly  made  out,  I  should  be 
extremely  scrupulous  to  enter  into  any  dis- 
cussion as  to  the  amount  of  damages,  which 
is  entirely  a  matter  for  their  consideration. 
Where  a  party  has  been  illegally  imprisoned, 
and  has  been  put  to  expense  in  procuring 
his  discharge  he  may  very  well  urge  that  fact 
before  the  jury  as  an  aggravation ;  but  he  has 
no  right  to  demand  to  be  reimbursed  eat  dehito 
justitiae.  It  is  in  the  discretion  of  the  jury 
to  give  him  such  damages  as  they  may  con- 
sider a  sufficient  compensation  for  the  wrong 
the  party  has  sustained,  irrespective  of  any 
expense  he  may,  perhaps,  needlessly  have  in- 
curred in  his  defense." 

The  American  courts  are  likewise  reluctant 
to  set  aside  the  verdict  of  a  jury  on  the 
ground  that  the  damages  awarded  are  not 
adequate  compensation  for  the  injury  re- 
ceived from  the  false  imprisonment,  and  the 
genera]  rule  is  that  the  verdict  will  not  be 
set  aside  on  the  ground  that  the  damages 
awarded  are  too  small.  Henderson  v.  Mc- 
Reynolds,  60  Hun  579  mem.  14  N.  Y,  S.  35l; 
Taylor  v.  Davis  (Tex.)  13  S.  W,  642;  Wegner 
V.  Risch,  114  Wis.  270,  90  N.  W.  168.  See 
also  Gregory  v.  Chambers,  78  Mo.  294;  Ber- 
geron V.  Peyton,  106  Wis.  377,  82  N.  W.  291, 
80  Am.  St.  Rep.  33.  However,  it  has  been 
held  that  the  verdict  will  be  set  aside  when 
the  damages  awarded  are  grossly  inadequate 
to  the  injury  sustained.  Potter  v.  Swindle, 
77  Ga.  419,  3  S.  E.  94;  Hoagland  v.  Forest 
Park  Highlands  Amusement  Co.  170  Mo.  335, 
70  S.  W.  878,  94  Am.  St.  Rep.  740. 

II.  Exce9sivene88» 
1.  Official  Iiopbisonment. 

a.  In  General, 

The  foUotoing  verdici8  for  official  faUe  im- 
priaonment  have  been  austained  as  not  eX' 
ceaeive: 

$16. — Cheng  Fun  v.  Campbell,  44  Nova 
Scotia  61  (Chinaman  detained  and  fined  on 
false  assumption  that  he  had  illegally  evaded 
Canadian  head  tax,  officer  acted  in  good  faith, 
amount  awarded  not  unreasonable  under  cir- 
cumstances) ; 

$100. — Pearson  v.  Great  Sotithern  Lumber 
Co.  134  La.  117,  63  So.  750   (man,  arrested 


without  warrant  on  charge  of  breaking  elec- 
tric bulbs,  was  with  guilty  party  at  tame) ; 

$200, — Strozzi  v.  Wines,  24  Nev.  389,  65 
Pae.  828,  57  Pac.  832  (man,  dispute  as  to 
right  to  possession  of  land,  void  process,  bad 
faith  on  part  of  prosecutor  by  taking  posses* 
sion  while  other  party  under  arrest) ;  Howell 
V.  Wysor  (W.  Va.)  reported  in  full,  post, 
this  volume,  at  page  579  (prosecutloB  of  hiu* 
band  for  non support  of  wife) ;  Newton  ▼. 
Locklin,  77  111.  103  (man,  arrested  by  offieer 
without  warrant  for  violation  of  ordinance, 
illegally  incarcerated  for  contempt  of  police 
justice,  amount  larger  than  proper,  but  not 
flagrantly  excessive) ; 

$250. — Brosde  v.  Sanderson,  86  Wis.  368, 
57  N.  W.  49  (man,  imprisonment  for  two 
days,  commitment  void  for  failure  of  justice 
to  enter  continuance) ;  Thomas  v.  Henderson, 
125  La.  292,  51  So.  202  (voter  illegally  ar- 
rested, told  to  consider  himself  under  arrest, 
and  report  next  day,  probable  cause) ; 

$300.— Coffin  V.  Varila,  8  Tex.  Civ.  App. 
417,  27  S.  W.  956  (woman,  arrested  on  void 
warrant  in  order  that  prosecutor  might  obtain 
possession  of  property  she  was  occupying, 
violently  seized,  bruised,  imprisoned  one 
hour);  Hight  v.  Naylor,  86  III.  App.  508 
(respectable  young  man  arrested  by  private 
citizen  without  process  on  charge  of  stealing 
bicycle,  turned  over  to  night  watchman,  abn- 
aive  language  used,  detained  one  hour  in  pub- 
lic place,  refused  permission  to  see  those  ^ho 
could  establish  innocence) ;  Markey  v.  Sloat, 
41  N.  Bruns.  234  (man,  charged  with  non- 
payment of  dog  tax,  illegal  warrant  executed 
by  constable,  confined  three  days,  cost  of  ob- 
taining discharge  $65)  ;  Gordon  v.  Hogan, 
114  6a.  354,  40  S.  £.  229  (man,  arrested 
without  warrant  on  belief  that  he  had  not 
paid  debt) ; 

$400.— Young  V.  Gormley,  120  la.  372,  94 
N.  W.  922  (man,  arrested  in  presence  of 
family  on  charge  of  interfering  with  city  of- 
ficials in  opening  street,  no  warrant,  caused 
to  repeatedly  appear  before  charge  finally  dis- 
missed) i 

$450.— Ball  V.  Horrigan,  65  Hun  621  mem. 
19  N.  Y.  S.  913  (young  girl,  playing,  arrested 
for  knocking  over  beer  barrels,  put  in  police 
box,  taken  to  station  house  in  police  wagon) ; 

$500. — Nelson  v.  Halvorson,  117  Minn,  255, 
135  N.  W.  818,  Ann.  Cas.  1913D  104  (man, 
arrested  without  warrant,  charged  with  em- 
bezzlement, taken  to  lawyer's  office  and  volun- 
tarily turned  pockets  inside  out) ;  Hamilton  t. 
Pacific  Drug  Co.  78  Wash.  689,  139  Pac  042 
(man,  arrested  aa  absconding  debtor,  taken 
from  stateroom  of  boat  after  going  to  bed, 
carried  to  jail,  money  and  other  belongings 
taken  from  him,  placed  in  cell  with  fifteen 
men  charged  with  crime,  released  next  day 
after  money  had  been  garnished) ;  Nelson  v. 
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Kellogg,  162  Cal.  621,  Am.  Cas.  1013D  769, 
123  Fac  1116  (woman  illegally  arrested  on 
rivil  process,  $160  liability  incurred  in  pro- 
curing release) ; 

$600.— Fuller  y.  Redding,  16  Misc.  634,  39 
N.  Y.  S.  109  (woman,  arrested  on  charge  of 
riding  bicycle  on  sidewalk,  yoid  process,  bail, 
caae  dismissed) ; 

$700.— Bulmer  y.  O'SuUivan,  28  Nova  Sco- 
tia 406  ( solicitor  forcibly  removed  from  court 
room  and  locked  in  cell) ; 

$750.-- Ross  V.  Kohler,  163  Ky.  683,  174 
S.  W.  36,  L.R.A.1916D  621  (girl  of  seventeen, 
arrested  without  warrant,  taken  to  police 
headquarters  in  police  automobile,  questioned 
about  homicide  she  knew  nothing  of,  firearms 
displayed) ; 

$775. — Ryan  y.  Donnelly,  71  111.  100 
(yoimg  woman,  discharged  as  servant,  ac- 
cused of  stealing  $200,  room  searched  with- 
out warrant,  made  to  leave  bed  and  dress  be- 
fore strangers,  put  in  jail  over  night,  $200 
later  found  in  accuser's  possession) ; 

$800. — ^McKelvey  v.  Marsh,  63  App.  Div. 
396,  10  N.  Y.  Ann.  Cas.  178,  71  N.  Y.  S.  541 
(innocent  woman,  imprisoned  seven  hours, 
void  process,  stripped  naked  before  strange 
men) ;  Rauma  y.  Lament,  82  Minn.  477,  85 
N.  VV.  236  (man,  forcibly  ejected  from  prem- 
ises, assaulted,  cursed,  threatened  with  pis- 
tol and  confined  in  filthy  jail  two  and  one- 
half  hours) ;  Judson  v.  Reardon,  16  Minn. 
431  (man,  arrested  by  fireman  for  driving 
across  hose,  not  taken  before  magistrate,  de- 
tained in  jail  two  and  one-half  hours)  ;  Foor 
V.  Coombs,  16  Ky.  L.  Rep.  845  ( debtor,  illegal- 
ly arrested  in  civil  action,  no  process,  forced 
to  pay  debt  to  obtain  release) ;  Clissold  v. 
Machell,  25  U.  C.  Q.  B.  80,  26  U.  C.  Q.  B. 
422  (man,  confined  on  charge  of  stealing, 
abused  by  magistrate  trying  case) ; 

$1,000.— Thorp  v.  Cavalho,  14  Misc.  554,  36 
X.  Y.  S.  1  (respectable  man,  requested  by  a 
friend  to  cash  order,  arrested  for  passing 
forged  instrument,  detained  hour  and  half) ; 
Biggs  V.  Schultz,  42  Hun  657,  6  N.  Y.  St. 
Rep.  56  (crab  vendor,  arrested  for  trespassing 
on  dock,  detained  over  night,  gave  bail,  mis- 
take as  to  legal  right  on  part  of  prosecutor ) ; 
Fenelon  v.  Butts,  63  Wis.  344,  10  N.  W.  501 
(woman,  taken  from  family,  incarcerated  in 
filthy  cell,  with  nursing  baby,  mental  anguish 
and  impairment  of  health) ;  Bolton  v.  Velli- 
nes,  94  Va.  393,  26  S.  E.  847,  64  Am  St.  Kep. 
737  (captain  of  police,  arrested  for  appearing 
in  uniform  after  term  of  ofiice  had  expired, 
believed  he  held  over  until  successsor  quali- 
fied, carried  through  streets  in  prison  van, 
searched  and  imprisoned  until  released  on 
habeas  corpus) ;  Chapman  v.  Cawrey,  60  111. 
514  (tenant  returning  home  at  night  found 
entrance  closed,  removed  obstruction,  ordered 
to  leave  by  landlord,  threatened  to  kill  land- 
lord if  he  interfered,  arrested  and  confined 


for  thirty-six  hours;  amount  said  to  be  Terj 
moderate) ;  Wheeler,  etc  Mfg.  Co.  v.  Boyce, 
36  Kan.  350,  13  Pac.  609,  59  Am.  Rep.  671 
(man,  confined  in  jail  without  trial  for  re- 
fusal to  deliver  sewing  machine  which  his 
wife  had  bought  and  paid  for,  malicious^ 
larger  verdict  would  have  been  sustained ) ; 

£200.— Edgell  y.  Francis,  1  Scott.  N.  R. 
(Eng.)  121  (secretary  of  bank,  handcuffed 
and  locked  in  cage  over  night  at  instigation 
of  director  of  branch  office  where  secretary 
was  examining  books  late  at  night) ; 

$1,250.—Rucker  v.  Barker  (Tex.)  151  8. 
W.  871  (young  man,  refused  to  give  up  seat 
at  medicine  show,  arrested  in  presence  of 
crowd,  dragged,  struck  with  pistol,  thrown 
down,  imprisoned  with  negroes  and  Mexicans 
for  about  two  hours) ; 

£300.— Leeman  v.  Allen,  2  Wils.  C.  PI. 
(Eng.)  160  (woman,  cursed  and  imprisoned 
for  few  hours  by  "reforming"  constables)  ; 
Huckle  V.  Money,  2  Wils.  C.  PI.  (Eng.)  205 
(printer,  detained  for  six  hours  and  treated 
civilly  while  in  custody ) ; 

$1,700.— Reno  v.  Wilson,  49  111.  95  (arrest 
of  respectable  young  nmn  imder  degrading 
and  humiliating  circumstances  and  confine- 
ment all  night  in  filthy  jail  with  no  food  but 
bread  and  water,  and  publicly  taken  through 
streets  next  day,  not  the  least  pretense  for 
charging  with  larceny) ; 

$2,000.— Gomez  v.  Scanlan,  166  Cal.  628, 
102  Pac.  12  (married  woman,  illegally  arrest- 
ed on  pretended  charge  of  larceny,  mistreated 
and  detained  publicly  before  crowd  for  three 
or  four  hours,  hysterical  and  sick  in  bed  for 
two  days) ; 

$2,600.— Smith  v.  Macomber,  28  R.  I.  248, 
66  Atl.  670  (young  man,  paying  unwelcome 
attentions  to  young  lady,  assaulted  by  her 
admirer,  sought  to  have  assailant  arrested 
by  young  lady's  uncle,  who  was  chief  of  police, 
TUicle  arrested  him  instead,  kept  him  in  con- 
finement several  hours,  lower  court  erred  in 
ordering  remittitur  of  $2,300) ;  Allen  v. 
Fromme,  141  App.  Div.  362,  126  N.  Y.  S. 
520  (young  man,  void  execution,  bail,  re- 
quired to  keep  jail  limits,  unable  to  attend  to 
business  or  visit  mother,  about  to  enter  pro- 
fession, stigma  on  reputation) ; 

$3,000.— Monjo  v.  Monjo,  63  Hun  145,  6 
N.  Y.  S.  132  (mother,  arrested  on  refusal  to 
give  up  young  child  as  decreed  in  divorce, 
conducted  through  public  place  to  station 
house  and  imprisoned  all  night )  ;  Union  De- 
pot, etc.  (^.  V.  Smith,  16  Colo.  361,  27  Pac. 
329  (hackman,  arrested  on  depot  grounds  for 
soliciting  business  by  special  railroad  police 
under  circumstances  indicating  oppressive 
use  of  supposed  authority)  ; 

$3,500.— Cuthbert  v.  Galloway,  35  Fed.  466 
(man,  detained  three  days  on  false  charge 
of  embezzlement) ; 
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$4,000. — Clarke  v.  American  Dock,  etc.  Co, 
35  Fed.  478  (respectable  woman,  arrested  on 
false  charge,  and  confined  with  disorderly 
woman,  no  probable  cauae  and  purpose  waa 
to  keep  her  away  until  her  things  could  be 
put  out  and  house  torn  down) ; 

£3,000.— Fabrigas  v.  Moystyn,  2  W.  BL 
(Eng.)  029  (false  imprisonment  of  a  native 
by  the  Governor  of  Minorca ) . 

The  folloidng  verdicts  for  offlciaZ  faUe  im- 
prisonment  have  heen  declared  eacesatve: 

$200.— Lewis  V.  Clegg,  120  N.  C.  292,  26 
S.  E.  772  (man,  wrongfully  arrested  to  en- 
force payment  of  debt,  no  actual  damages; 
held  that  nominal  damages  only  could  be  re- 
covered) ; 

$288.— Yost  V.  Tracy,  13  Utah  431,  46  Pac. 
346  (man,  arrested  for  making  threats,  could 
have  given  bail  for  good  behavior  but  re- 
fused to  do  so,  offered  to  go  to  jail  unattend- 
ed, dissatisfied  when  sheriff  refused  to  lock 
him  up  on  void  commitment;  remittitur  of 
$188  required)  ; 

$400. — Robinson  v.  Clark,  53  111.  App.  368 
(man,  arrested  for  wrongfully  selling  score 
cards  on  show  grounds,  detained  one-half 
hour) ;  Fanjoy  v.  Portland,  29  N.  Bruns.  24 
(man,  imprisoned  on  false  assumption  that 
taxes  had  not  been  paid,  no  harsh  treatment 
or  want  of  courtesy ;  verdict  reduced  to  100 ) ; 

$475.— Ogg  V.  Murdock,  25  W.  Va.  139 
(man,  sixty  years  old,  arrested  under  bona 
fide  belief  he  was  nonresident  debtor,  im- 
prisoned four  days  in  damp  iron  cell,  absence 
of  malice,  no  injury  sustained  other  than  loss 
of  time)  ; 

£100.— Price  v.  Severne,  6  M.  A  P.  125,  7 
Bing.  316,  20  E.  C.  L.  146,  9  L.  J.  C.  PL 
99  (begging  relative  turned  over  to  constable 
and  confined  in  inn  for  one  night,  paid  ex- 
penses next  morning) ; 

$500. — Moore  v.  Durgin,  68  Me.  148  (man, 
arrested  on  charge  of  obstructing  highway, 
renewing  bridge  under  valid-  contract  with 
city,  ordered  by  city  to  stop,  no  injury  except 
brief  detention,  courteously  treated;  remitti- 
tur of  $400  required)  ;  Miller  v.  Ashcraft,  98 
Ky.  314,  32  S.  VV.  1085  (man,  restrained  by 
town  marshal  few  minutes,  circumstances  not 
humiliating  or  degrading,  no  injury,  temper 
ruffled,  second  trial  gave  but  $100) ; 

$600.— Spillett  v.  Clear  Lake  Boating,  etc. 
Co.  (la.)  155  N.  W.  822  (man,  confined  in 
jail  one  hour  in  night,  no  abusive  treatment; 
remittitur  of  $400  required) ; 

•$750. — Leonard  v.  Pawtucket  Amusement 
Co.  (R.  I.)  94  Atl.  669  (man,  loud  laughing 
at  serious  moving  picture,  arrested,  no  actual 
damage,  account  in  paper;  remittitur  of  $550 
required) ; 

$800. — Condron  v.  Carr,  150  App.  Div.  658, 
141   N.  Y.   S.  721    (laboring  man^  technical 


false  arrest  on  charge  of  stealing  feed,  de- 
tained three  hours,  bail  given;  remittitur  of 
$700  required) ; 

$1,000.— Fair  t.  Himmel,  50  IlL  App.  215 
(saleswoman,  accused  of  stealing  scarf  pin, 
hand  put  on  shoulder  and  told  to  go  to  office 
where  she  remained  for  some  considerable 
time  of  own  volition) ;  Philadelphia  F.  Assoc 
V.  Fleming,  78  Ga.  733,  3  S.  £.  420  (man, 
detained  for  short  time  until  he  was  sub- 
pcenaed  for  grand  jury  in  an  arson  case, 
treated  well  and  suffered  no  indignity) ; 

$2,000.— Brown  v.  Chadsey,  39  Barb.  (N. 
Y.)  253  (stockholder  of  bank,  arrested  on 
suspicion  of  robbing  bank,  satchel  searched  on 
street,  compelled  to  appear  twice  at  police 
court,  dismissed  when  no  complaint  made ) ; 
Davern  v.  Drew,  153  App.  Div.  844,  138  N. 
Y.  S.  1017  (workman,  held  for  extradition, 
mistaken  identity,  photographed,  finger  prints 
taken,  imprisoned  two  days,  arrest  caused  by 
ofiicer  of  Employers'  Protective  Association 
in  labor  matters;  remittitur  of  $1,000  re- 
quired) ;  Hamlin  v.  Martin,  66  111.  315  (man, 
arrested  on  suspicion  at  instigation  of  private 
person,  confined  about  eight  hours,  strong 
circumstantial  grounds  for  belief  of  guilt); 

$2,500. — Stearns  v.  Oppenheim,  146  App. 
Div.  651,  131  N.  Y.  8.  633  (lawyer,  recei?ed 
paper  from  an  arrested  man,  refused  to  de 
liver  to  detectives,  assaulted  and  impris- 
oned over  night;  remittitur  of  $1,500  re- 
quired) ; 

$2,917.— Woodward  v.  Glidden,  33  Minn. 
108,  22  N.  W.  127  (man,  imprisoned  without 
process  for  purpose  of  forcing  payment  of 
debt,  detained  three  hours,  no  special  indig- 
nity or  actual  injury) ; 

$3,000. — Reuck  v.  McGregor,  32  N.  J.  L.  70 
(respectable  man,  accused  of  stealing  cloth, 
police  called,  gave  bail,  accuser  honestly  mis- 
taken in  identity  of  cloth ) ; 

$4,000.— Schneider  v,  McGill,  64  S.  W.  835, 
23  Ky.  L.  Rep.  587  (clerk  of  elections,  arrest- 
ed by  police  for  disorderly  conduct,  detained 
three  hours,  no  unusual  indignity  or  vio- 
lence) ;  Johnson  v.  Von  Kettler,  66  111.  63 
(man,  confined  for  contempt  for  failure  of 
wife  as  administratrix  to  pay  claim  against 
estate,  void  commitment,  conduct  of  husband 
fraudulent,  and  proceedings  instigated  in  good 
faith;  remittitur  of  $2,000  not  sufficient) ; 

$8,000.— Fadner  v.  Filer,  27  111.  App.  506 

(man,    imprisoned    few   hours,    struck   blow 

but  no  evidence  of  injury  arising  therefrom. 

excessiveness    not    cured    by    remittitur   of 

$2,000); 

$37,500. — Kilbourn  Y.  Thompson,  Ma^ 
Arthur  ft  H.  (D.  C.)  401  (man,  illegally 
arrested  by  sergeant  at  arms,  of  House  of 
Representatives  and  confined  for  thirty-five 
days,  no  unnecessary  harshness;  remittitur  of 
$17,500  required). 


b.  Imprisonment  of  Paeaenger, 

The  foUowing  verdioU  for  ogioial  foist  im^ 
frisof¥ment  of  passengers  Itave  heen  susta^mied 
as  not  excessive: 

$500. — Alabama,  etc.  It  Co.  r.  Kuhn,  78 
MiBB.  114,  28  So.  797  (pasflenger  illegally 
arrested  for  jumping  off  moving  train, 
marched  through  street,  fined,  account  pub- 
liflhed  in  papers) ;  St.  Louis,  etc.  R.  Go«  y. 
Tukey  (Ark.)  175  6.  W.  403  (sober  passenger, 
arrested,  detained  about  ten  minutes) ; 

$625.-— Chicago,  etc.  R.  Co.  y.  Radford,  36 
Okla.  657,  129  Pac  834  (passenger  arrested 
for  refusing  to  pay  fare  after  forfeiting  non- 
transferable ticket  bou^t  from  scalper,  hand* 
cuffed  and  caused  to  sit  in  train  with  another 
prisoner) ; 

$900. — ^Dayis  y.  Chesapeake,  etc.  R.  Co.  61 
W.  Va.  246,  56  S.  E.  400,  9  L.R.A.(N.8.)  993 
(passenger  riding  past  station  by  mistake,, 
refused  to  pay  additional  fare,  arrested,  fined 
^100  and  ten  days  in  jail,  imprisoned  two 
days) ; 

$1,000.— Illinois  Cent.  R.  Co.  y.  Wilson, 
103  S.  W.  364,  31  Ky.  U  Rep.  789  (passenger 
charged  with  theft,  detained  in  coach,  turned 
over  tx>  police  and  searched). 

The  following  verdicts  for  official  faise  im* 
yrisonment  of  passengers  have  been  declared 
excessive: 

$550. — Palmer  y.  Maine  Cent.  R.  Co.  92 
Me.  390,  42  Atl.  800,  69  Am.  St.  Rep.  513, 
44  L.R.A.  673  (passenger  arrested  for  evading 
fare,  refused  to  tell  conductor  whether  signar 
ture  on  mileage  book  was  hi«,  taken  before 
magistrate  and  fined,  oould  have  avoided 
trouble  by  answering  conductor's  question; 
remittitur  of  $540  requirsd ) ; 

$4,000.— Elser  y.  Southern  Pac.  Co.  7  Cal, 
App.  493,  94  Pac.  852  (mail"  passenger  wrong- 
fully ejected  and  imprisoned  for  one  day,  no 
malice  and  conductor  mistaken  about  validity 
of  ticket;  remittitur  of  $3,000  required); 
Cincinnati,  etc.  R.  Co.  v.  Cundiff,  reported 
in  full,  post,  this  volume,  at  page  613 
(passenger,  county  clerk,  charge  of  disorder- 
ly conduct  and  drimkenness,  no  exceasiye 
force  or  brutal  treatment,  no  physical  injury, 
evidence  of  drunkenness,  detained  about  one 
hour,  marched  in  stacking  feet  about  eight 
hundred  yards  to  police  station). 

c.     Imprisonment  for  Shoplifting, 

The  following  verdict  for  official  false  im- 
prisonment  in  a  shoplifting  case  has  been 
sustained  as  not  excessive: 

$3,000. — ^Ayres  v.  Harmon,  56  Ind.  436,  104 
N.  £.  315  (woman,  charged  with  shoplifting, 
followed  by  private  detective,  arrested,  taken 
along  public  street  to  station  house,  roughly 
treated,  nervous  shock). 

The  follotcing  verdict  for  official  false  im- 
prisonment in  a  shoplifting  case  has-  been 
declared  excessive: 


WSI6EL  y.  McCLOSKEY.  51 X 

us  Ark,  1. 

$500.--Simper  y.  Carroll,  31  Ohio  Cir.  Ct. 
Rep.  386  (woman,  arrested  for  shoplifting, 
taken  to  police  headquarters  and  searched,  re- 
strained two  hours,  no  malice,  remittitur  of 
$200  ordered. 


d.  Imprisonment  by  Military  Authorities. 

The  following  verdicts  for  official  false  im- 
prisonment by  military  authorities  have  been 
declared  excessive: 

$8,000.— Moore  v.  Burchfield,  1  Heisk. 
(Tenn.)  203  (man,  arrested  by  Confederate 
conscription  officer,  shot  at,  run  over  by 
horse,  cursed,  detained  five  hours  before 
escape) ; 

$9,000. — ^McConnell  v.  Hampton,  12  Johns. 
(N.  Y.)  234  (respectable  man,  arrested  on 
suspicion  by  military  officer  on  charge  of  trea- 
son, confined  five  days,  slept  on  floor,  bought 
own  food,  court-martialed); 

e.  Detention  of  Coni^  after  Pardon, 

The  following  verdict  for  the  detenlion  of 
a  convict  after  pardon  has  been  declared  ex- 
cessive : 

$1,000. — See  the  reported  case  (detention 
of  convict  after  pardon  by  warden  under  as- 
sumption that  only  contractor  to  whom  con- 
vict was  hired  could  release,  no  harshness, 
shackles  removed  after  two  hours,  and  con- 
vict released  after  five  hours;  verdict  for  $25 
would  be  sustained). 

2.   PbIVATE  iMPBISONMEirr. 

a*  In  General, 

The  following  verdicts  for  private  false  im- 
prisonment have  been  sustained  as  not  exces- 
sive : 

$125.— Price  v.  Bailey,  66  111.  48  (boy,  ar- 
rested by  pretended  officer  and  tried  and  sen- 
tenced by  pretended  court  on  charge  of  break- 
ing window,  fined  three  dollars,  and  had  to 
give  security  before  release,  detained  two 
hours) ; 

$250. — Golibart  y.  Sullivan,  30  Ind.  App. 
428,  66  N.  E.  188  (boy,  caught  stealing  cher- 
ries, tied  with  rope  and  detained  three  hours, 
legs  and  arms  bleeding) ;  Krocger  v.  Pass- 
more,  36  Mont.  504,  93  Pac.  806,  14  L.R.A. 
(N.S.)  988  (woman,  detained  in  office  three- 
quarters  of  an  hour  for  refusal  to  return  deed, 
sick  and  nervous) ; 

$500.— Talcott  v.  National  Exhibition  Co. 
144  App.  Div.  337,  128  N.  Y.  S.  1059  (man, 
entered  ball  park  but  unable  to  buy  ticket, 
tried  to  leave  but  prevented  by  special  police 
on  account  of  crowds  entering  gate,  detained 
about  one  hour)  ; 

$2,500. — Gallon  v.  House  of  Good  Shepherd, 
158  Mich.  361,  122  N.  W.  631,  133  Am.  St. 
Rep.  387,  24  L.R.A.(N.S.)  286,  16  Detroit  Leg. 
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N.  638  (girl,  detained  seven  years  in  charita- 
ble institution) ; 

$5,000. — Grace  v.  Dempsey,  75  Wis.  313, 
43  N.  W.  1127  (man,  seized  and  carried  to 
house  of  priest,  forced  to  kneel  and  apologize 
for  accusing  priest  of  adultery  with  his  wife). 

The  following  verdicts  for  private  false  im- 
prisonment have  been  declared  excessive: 

$250. — Sorenson  v.  Dundas,  50  Wis.  335, 
7  N.  W.  259  (man,  imprisoned  in  own  room 
one-half  hour,  charged  with  larceny,  fright 
and  mental  distress) ; 

$650.— Marshall  v.  Heller,  55  Wis.  392, 
13  N.  W.  236  (woman,  piece  worker,  dispute 
over  compensation,  refused  to  turn  finished 
pants  over  to  owner,  told  she  could  not  go 
away  without  leaving  pants,  conflict  in  evi- 
dence as  to  whether  or  not  door  was  locked 
half  hour) ; 

$1,100.— Whittaker  v.  Sanford,  110  Me.  77, 
Ann.  Cas.  1914B  1202,  85  Atl.  399  (woman, 
member  of  religious  sect,  kept  on  yacht 
against  will,  treated  as  guest,  no  humilating 
circumstances,  taken  on  shore  by  husband 
and  visited  neighboring  islands  with  her  chil- 
dren, but  refused  permission  to  permanently 
leave  yacht;  remittitur  of  $500  required). 

b.  Imprisonment  by  Private  Detective. 

The  following  verdicts  for  private  false  im- 
prisonment  by  private  detectives  have  been 
sustained  as  not  excessive: 

$1,271.— Pinkerton  v.  Sydnor,  87  111.  App. 
76  (night  watchman,  arrested  by  private  de- 
tectives, charged  with  robbing  safe,  detained 
three  days,  handcuifed,  chained  to  bed) ; 

$5,000. — Harris  v.  Louisville,  etc.  R.  CJo.  35 
Fed.  116  (man,  arrested  by  mistake  in  identi- 
ty by  private  detective  without  warrant  and 
carried  in  irons  to  another  state>  where  under 
duress  released  the  detective  agency  from  lia- 
bility for  tort) ; 

The  following  verdict  for  private  false  im- 
prisonment by  private  detectives  has  been  de- 
clared excessive: 

$20,000. — Fotheringham  v.  Adams  Express 
Co.  36  Fed.  252,  1  L.R.A.  474  (man,  constant- 
ly guarded  by  private  detectives  for  two 
weeks,  cross-examined  and  treated  as  criminal, 
and  actions  implied  that  force  would  be  used 
if  he  attempted  to  assert  liberty;  remittitur 
of  $8,000  required). 

c.  Imprisonment  of  Passenger, 

The  following  verdict  for  private  false  im- 
prisonment  of  a  passenger  has  been  sustained 
as  not  excessive: 

$525. — Mueller  v.  St.  Louis  Transit  Co.  108 
Mo.  App.  325,  83  S.  W.  270  (street  car  pas- 
senger, refusal  to  accept  transfer,  forcibly 
detained  on  car). 


d.  Imprisonment  for  Shoplifting. 

The  following  verdicts  ,for  privtUe  false  im- 
prisonment in  shoplifting  cases  have  been  mm* 
tained  as  not  excessive: 

$500.— Dunlevj'  v.  Wolferman,  106  Mo.  App. 
46,  79  S.  W.  1166  (woman,  accused  of  leav- 
ing store  without  payment  for  meat,  bought 
no  meat,  followed  by  manager,  roughly  seized 
on  street,  taken  back  to  store  and  rekased) ; 

$1,200. — £froymson  v.  Smith,  29  Ind.  App. 
451,  63  N.  £.  328  (woman,  charged  with  shop- 
lifting, taking  shoes  across  store  to  show  to 
daughter  by  permission,  seised  by  arm, 
searched,  no  apology ) ; 

$2,500.— Siegel  v.*  Connor,  70  111.  App.  116, 
affirmed  171  111.  672,  49  N.  K.  728  (woman, 
charged  with  shoplifting,  taken  to  office  and 
five  dollars  exact«d  for  two  handkerchiefs 
worth  fifty  cents  each). 

The  following  verdicts  for  private  false  im- 
prisonment in  shoplifting  cases  have  been 
declared  excessive: 

$500— Gore  v.  Marshall,  184  111.  App.  488 
(man,  shoplifting,  detained  few  moments,  no 
showing  that  case  called  for  punitive  dam- 
ages) ; 

$1,000.— Kress  v.  Lawrence  (Tex.)  162  S. 
W.  448  (boy,  twelve  years  old,  shoplifting, 
taken  to  office,  voluntarily  turned  pockets  in- 
side out;  remittitur  of  $500  required) ; 

$2,500.— Cobb  V.  Simon,  119  Wis.  597,  07 
K.  W.  276,  100  Am.  St.  Rep.  909  (woman, 
shoplifting,  locked  in  room  and  searched,  no 
publicity  or  disgrace,  no  physical  injury  ex- 
cept lieart  difficulty,  weakness,  and  lieadache; 
any  verdict  above  $1,000  would  be  excessive). 

Ill,  Inadequacy, 

1.  Official  iMPRisoNMXirr. 

The  following  verdict  for  official  fals^  im- 
prisonment has  been  declared  to  he  inade- 
quate: 

$25.— -Potter  v.  Swindle,  77  Ga.  419,  3  S.  E. 
94  (man,  arrested  without  warrant,  on  suspi- 
cion that  he  was  escaped  convict,  handcuffed, 
aetained  five  days,  carried  out  of  county). 

The  folloxcing  verdicts  for  official  false  »»• 
prisonnhent  have  been  declared  not  to  be  in- 
adequate : 

1  farthing.— Apps  v.  Day,  14  C.  B,  112, 
78  E.  C.  L.  112  (man,  taken  before  magis- 
trate on  unfounded  charge  of  stealing  fer- 
ret) ;  Bradlaugh  v.  Edwards,  11  C.  B.  (X. 
S.)  377,  103  E.  C.  L.  377  (man  detained  in 
police  station  several  hours,  expense  of  ob- 
taining release  £7.  I4s.)  ; 

6  cents.— Wegner  v.  Risch,  114  Wis.  270,  90 
N.  W.  168  (woman,  technical  false  arrest, 
policeman  thought  she  was  insane,  acted 
strange,  taken  to  station  house,  no  indig* 
nity) ;  Henderson  v.  McReynolds,  60  Hun  579 
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166  Ky.  m- 
mom.  14  N.  Y.  S.  851   (man,  detained  onlj      OINCIinrATI, 
long  enough  to  walk  acrou  street) ; 

$1. — Sam  Chak  y.  Campbell,  45  Nova  Scotia 
1  (Chinaman,  arrested  and  held  on  suspicion 
cf  violating  Canadian  head  tax  law,  claimed 
$550  aoiual  damagfs,  but  offered  no  eridence 
to  prove  same,  officers  acted  in  good  faith 
and  there  were  mitigating  circumstances) ; 
Sale  V.  Smith,  25  Cal.  App.  295,  143  Pac.  322 
(man,  arrested  by  officer  on  suspicion  of  fel« 
ony,  detained  unreasonable  time  before  com- 
plaint, no  actual  damages  sustained  and  de- 
tenti(Hi  was  due  to  inability  of  officer  to 
know  what  to  charge  in  complaint,  for  reason 
that  assaulted  person  was  dangerously  ill, 
nominal  damages  awarded  by  the  court  on 
the  pleadings) ; 

£5. — ^Mauricet  y.  Brecknock,  2  DougL 
(Eng.)  509  (man,  held  to  bail  in  bankruptcy, 
verdict  on  writ  of  inquiry  after  judgment  by 
default,  actual  expense  £30-) ; 

$50.— Taylor  ▼.  Davis  (Tex.)  13  S.  W.  642 
(man  arrested,  mistaken  identity,  discom- 
forts of  prison,  loss  of  employment  at  $35 
per  month  and  board,  which  would  have  con- 
tinued five  months,  no  proof  that  other  em- 
ployment could  not  be  obtained,  humiliation) ; 

$100.— Jacques  t.  Parks,  96  Me.  268,  52 
Atl.  763  (man,  arrested  on  illegal  tax  war- 
rant, detained  thirteen  days,  obliged  to  pay 
tax  and  $23  before  release,  harsh  treatment, 
riding  in  wet  clothes  in  December,  damages 
assessed  by  coiu*t). 

2.  Private  Impbisonment. 

The  following  verdict  for  ftrivate  false  tm- 
priaonment  hoe  been  declared  to  he  inade- 
quate: 

1  cent. — ^Hoagland  v.  Forest  Park  High- 
lands Amusement  Co.  170  Mo.  335,  70  S.  W. 
878,  94  Am.  St.  Bep.  740  (finder  of  pocket 
book  on  amusement  grounds,  tried  to  turn  it 
over  to  proper  official*  abused  and  cursed  by 
employees  who  claimed  they  were  proper  of- 
ficials, marched  through  crowd  to  policeman, 
who  took  pocket  book  and  released  prisoner ) ; 

The  folUytoing  verdicts  for  ftrivate  false  im^ 
fTxsonment  hw>e  heen  declared  not  to  be  in^ 
odequate: 

$100._Yoang  v.  Rossi,  30  Fed.  231  (libel 
for  wrongful  imprisonment  on  board  vessel, 
damages  assessed  by  court) ; 

$500.— Roea  v.  Smith,  65  Fed.  592  (libel 
for  unlawful  detention  on  board  vessel,  man 
confined  in  irons  and  kepi  in  custody  eighteen 
hours  on  charge  of  instigating  desertion,  dam- 
ages assessed  by  court). 
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TEXAS   PACIFIC   BAILWAT   COX- 
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V. 

CUlfDIFF. 

Kentucky  Court  of  Appeals — ^November  9, 

1915. 

lee  Ky.  694:;  179  S.  W.  616. 


OAo«rs  —  Railroad  Polloemen  —  Time 
for  QvallfyinK. 

Const.  §  236,  provides  that  the  general 
assembly  shall  prescribe  a  time  when  the 
officers  authorize  by  the  constitution  to  be 
appointed  shall  enter  upon  their  duties.  Ky. 
St.  §  3755,  provides  that,  if  the  official  bond 
is  not  given  and  the  oath  of  office  taken 
within  30  days  after  notice  of  appointment, 
the  office  shall  be  considered  vacant.  Section 
779a  provides  that  railroads,  on  application 
to  the  governor,  may  have  certain  persons 
appointed  to  act  as  policemen  on  trains,  who 
shall  qualify  by  executing  bond  and  taking 
the  oath  of  office,  and  be  paid  by  the  railroad, 
which,  when  it  no  longer  requires  their  serv- 
ices, may  file  notice  to  that  effect.  Held  that, 
where  a  special  railroad  policeman  appointed 
and  commissioned  in  June,  1906,  did  not  take 
the  oath  and  execute  bond  until  July,  1907, 
the  date  of  his  notice  of  his  appointment 
should  have  been  avowed  to  render  evidence 
of  his  powers  to  act  himself  or  by  deputy 
admissible,  and  that  there  was  a  presumption 
that  he  did  not  execute  the  bond  and  take  the 
oath  within  the  prescribed  30  days  after  no- 
tice of  his  appointment,  so  that  the  office  was 
vacant. 

Term  of  Offioe. 

Under  Const.  §  93,  providing  that  inferior 
and  state  officers  may  be  appointed  for  a  term 
not  exceeding  four  years  and  until  their  suc- 
cessors are  qualified,  and  Ky.  St.  §  779a,  pro- 
viding for  the  appointment  of  railway  police 
officers,  to  be  paid  by  the  railway  and  to 
hold  office  during  its  pleasure,  it  was  intended 
to  create  the  office  for  the  four-year  term  per- 
mitted by  the  Constitution,  and  the  failure 
to  fix  the  term  as  one  not  longer  than  four 
years  does  not  make  the  statute  unconstitu- 
tional. 

Effect  of  Expiration  of  Term. 

Under  Const.  §  93,  providing  that  inferior 
and  state  officers  may  be  appointed  as  pre- 
scribed by  law  for  a  term  not  more  than  four 
years  a\ia  until  their  successors  are  appointed 
and  qualified,  the  appointment  of  a  special 
railway  police  officer  under  Ky.  St.  §  779a, 
on  application  to  the  governor  to  serve  dur- 
ing the  railroad's  pleasure,  does  not  provide 
for  a  succession  in  such  office,  so  that,  when 
the  term  expires  either  by  operation  of  law 
or  by  the  will  of  the  railroad,  the  office  ceases, 
and  another  appointee  does  not  take  it  as 
successor. 


Ann.  Cas.  1916C. — 83. 
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Status  as  Do  Faeto  Ofllcer. 

A  special  railway  police  officer  whose  of- 
fice has  become  vacant  for  failure  to  take  the 
oath  and  execute  his  bond  within  the  time 
prescribed  by  the  constitution  is  not  a  "de 
facto  officer." 

Same. 

The  railroad,  which  has  obtained  the  of- 
ficer's appointment,  has  no  right  to  regard 
him  as  a  de  facto  officer,  since  it  is  incum- 
bent upon  it  to  see  or  know  that  he  has 
qualified  to  act  as  an  officer  de  jure  before 
he  is  given  employment  on  its  trainB. 

Riglit  to  Summon  Bystanders  to  Assist. 

While  every  citizen  is  bound  to  assist  a 
known  public  officer  in  making  an  arrest, 
when  called  upon  to  do  so,  without  informa- 
tion as  to  the  offense  charged  or  inquiry  into 
the  regularity  of  the  process,  and  is  protect- 
ed in  making  such  arrest,  yet,  where  a  special 
railway  police  officer,  not  a  known  public 
officer,  but,  assuming  to  act  as  an  officer, 
summons  a  railroad  employee  to  aid  in  eject- 
ing and  arresting  a  passenger  the  employee 
is  liable  as  such  if  the  alleged  officer  was  a 
trespasser. 

Responsibility  of  Railroad  for  Aets* 

In  view  of  Ky.  St.  §  3756,  providing  that, 
if  an  official  bond  is  not  given  and  the  oath 
of  office  taken  within  30  days  after  notice  of 
appointment  to  a  public  office,  it  shall  be^ 
considered  vacant,  a  railroad  employing  a 
special  police  officer  is  not  in  the  position 
of  a  third  person  who  may  claim  that  the 
acts  of  a  de  facto  officer  are  valid  sls  to  him, 
but  is  responsible  for  his  claim  of  right,  so 
that  for  his  acts  thereunder  it  is  liable. 

[See  Ann.  Cas.  1913D  112.] 

False  Imprisonment  —  Aots  of  Sorraat 
—  Proof  of  MotiTe. 

In  an  action  against  a  railroad,  its  special 
police  officer  and  another  for  wrongful  ejec- 
tion and  arrest,  where  the  evidence  justifies 
compensatory  damages  only,  evidence  as  to 
the  special  officer's  motive  in  making  the 
arrest  is  inadmissible. 

PnnitiTO  Damages. 

Where  there  was  nothing  in  the  conduct  of 
defendant  railroad's  special  police  officer  and 
its  employee,  acting  under  his  direction,  in 
ejecting  and  arresting  plaintiff  that  can  be 
considered  as  wanton  or  reckless  disregard 
of  plaintiff^s  rights  as  a  passenger,  and  where 
neither  their  language  nor  manner  was  in- 
sulting, punitive  damages  are  not  recoverable. 

EzcessiTeness  of  Damages. 

A  verdict  of  $4,000  for  alleged  wrongful 
ejection  of  plaintiff  from  defendant's  train, 
and  his  arrest  and  detention  for  an  hour, 
without  a  showing  of  any  excessive  force  or 
brutal  treatment  or  physical  injury,  even 
if  plaintiff  was  not  drunk  or  disorderly,  as 
alleged,  is  in  excess  of  what  will  justly 'corn- 
pen  sate  him  for  the  suffering  endured. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Boyle  County. 

Action  for  false  imprisonment.  W.  C.  Cun- 
diff,  plaintiff,  and  Cincinnati,  New  Orleans 


and  Teauui  Pacific  Railway  Company  et  al., 
defendants.  Judgment  for  plaintiff.  Defend- 
ants appeal.  The  facta  are  stated  in  Uil* 
(4>inion.    Rsvebsed. 

Nelaon  D,  Rodea,  Charles  H.  RodeB  anJ 
John  Oalvin  for  appellants. 

Robert  Hardmg,  Charles  Montgomery,  En- 
met  Puryear  and  John  W.  Raiclinga  for  ap- 
pellee. 

[595]  NuNN,  J. — ^IliiB  is  an  appeal  from  a 
judgment  rendered  against  the  appellant  rail- 
way company,  Samuel  Morrow,  and  C  X. 
Mitchell,  in  favor  of  appellee  for  the  sum  of 
$4,000.  The  petition  charges  that  the  rail- 
way company  and  its  servants,  the  co-defend* 
ants,  wrongfully,  maliciously  and  forcibly 
ejected  him  from  its  train,  and  caused  him 
to  be  taken  by  other  railroad  servants  to  a 
police  station  at  Ludlow  and  there  locked  up. 
The  defendants  filed  separate  answers,  in 
which  they  alleged  that  Mitchell  and  Morrow 
were  officers  of  the  Commonwealth  and  not 
servants  or  employees  of  the  railroad.  Mit- 
chell and  Morrow  admitted  that  they  took 
the  appellee,  Cundiff,  off  of  the  train  and 
delivered  him  to  other  police  officers  at  Lud- 
low, Kentucky,  but  they  say  that,  acting  as 
police  officers  of  the  Commonwealth,  they  ar- 
rested him  because  he  was  drunk,  using  pro- 
fane language  and  behaving  in  a  disorderly 
manner  on  the  train.  They  claim  to  have 
acted  in  good  faith  and  upon  probable  cause, 
and  without  malice  toward  appellee.  In 
brief,  the  facts  are  as  follows: 

Appellee  was  the  County  Court  Clerk  of 
Casey  county  and  a  candidate  for  re-election. 
In  the  latter  part  of  August,  1913,  a  con- 
siderable number  of  men  from  Casey  and 
surrounding  counties  went  to  Cincinnati  on 
a  Sunday  excursion.  Appellee  lived  at  Lib- 
erty, the  county  seat,  which  was  17  miles 
from  Moreland,  the  nearest  station  on  ap- 
pellant's road.  In  company  with  many 
others,  they  left  Liberty  on  Saturday  night 
about  11  o'clock,  and  drove  overland  in  order 
to  reach  Moreland  at  5  o^clock  Sunday  morn- 
ing, when  the  excursion  train  was  due. 
There  was  Jamaica  ginger  in  the  party  before 
they  left  Liberty,  and  It  is  inferable  from 
the  record  that  on  the  road  to  Moreland,  and 
on  the  train  to  Cincinnati,  members  of  the 
party  were  .  drinking  intoxicants  of  rome 
[5961  kind^  although  there  is  no  evidence 
that  Cundiff  partook  until  he  reached  Cin- 
cinnati. Just  why  he  went  to  Cincinnati  on 
a  Sunday  excursion  is  not  a  necessary,  if  a 
fair,  inquiry.  He  attempts  to  excuse  the  trip. 
however,  by  stating  that  his  brother-in-law 
lived  there,  and,  also,  calls  attention  to  the 
fact  that  a  good  many  voters  from  his  county 
were  going  and  he  wanted  to  "electioneer" 
with  them.    He  admits  taking  several  driiiki 
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of  beer  in  Cincinnati,  but  does  not  fix  the 
number.    His  friends  connt  at  least  six  that 
he  drank.     How  many  of  these  are  in  addi- 
tion to  those  admitted  by  Cundiff  the  record 
leaves  in  doubt.    He  maintains,  however,  that 
he  was  not  drunk,  and  his  friends,  certainly 
not  less  drunk,  corroborate  him.     According 
to  his  story,  he  was  worn  out  by  the  time 
the  train  was  ready  to  leave  Cincinnati  that 
evening  at  6  o'clock,  and  quite  naturally  his 
party  were  at  the  station  a.  long  while,  per- 
haps  an  hour,  before  starting  time.     Before 
the  train  gates  were  opened  they  made  one 
or  more  trips  to  a  nearby  saloon,  where  ap- 
pellee admits  taking  a  final  glass  of  beer,  and 
Waldon,    his    closest    companion,    bought    a 
flask  of  brandy.    When  the  gates  were  opened 
they  got  aboard  the  train.     It  consisted  of 
14  cars.    Appellee  and  his  companions  got  on 
the  second  car  from  the  rear  end.     It  was 
August,  the  shed  was  close,  the  crowd  was 
large,  and  the  train  was  next  to  a  stone  wall, 
where  the  sun  had  been  shining  all  day.    Of 
course,   it  was   oppressive  in  the   car,   and, 
from  these  circumstances,  it  is  easy  to  under- 
stand how,  in  connection  with  being  up  all 
night  and  going  aill  day  in  a  pair  of  new 
shoes,  appellee  felt  the  need  of  rest.    He  says 
as  much,  and  immediately  they  were  seated, 
he  put  up  his  hat,  pulled  off  his  coat,  removed 
his  collar,  unbuttoned  his  shirt,  and  took  off 
his  shoes.     In  order  that  he  might  not  be 
disturbed,  he  gave  his  ticket  to  Waldon,  his 
companion,  with  request  that  he  hand  it  to 
the  conductor.     Thus  relieved,  and  so  clad, 
he  went  to  sleep.    He  never  knew  when  the 
train  started.    In  fact,  the  first  thing  he  says 
that  he  did  know  was  when,  in  the  fifth  car 
from  the  engine.  Morrow  caught  him  by  the 
collar  and  jerked  him  out  of  the  seat,  and, 
with  the  help  of  Mitchell,  matched  him  to 
the  baggage  car,  where  there  were  four  other 
drunken  passengers.     CundSflt  says  he  asked 
Morrow,  "What  is  the  matter?     What  have 
I  done?    What  are  you  doing?"    Morrow  re- 
plied, "I  am   an   officer."     Cundiff  says,  "I 
am  clerk  of  the   [597]   county  court."     To 
which  Morrow  replied,  "Go  on  there,  I  will 
take  care  of  you."     When  the  train  reacihed 
Ludlow,  Cundiff  and  the  other  men  in  the 
baggage   car   were   taken   off.     Cundiff  says 
he  then  appealed  to  Morrow  for  release  on  the 
ground    of   politics    and   former   association 
with  8om6  of  Morrow's  relatives ;  but  Morrow 
was  obdurate.     Cundiff  then  discovered  that 
he  was  without  coat,  collar,  hat,  or  shoes, 
and  asked  for  time  to  go  aboard  to  get  them. 
The  train  was  held  while  Morrow  went  back 
for  them,  but  he  was  only  able  to  find  the 
coat  and  hat.     Cundiff  and  the  baggage  car 
outfit  were  delivered   into  the  hands  of  an 
aUeged   police  officer   at  Ludlow,   while   the 
other  men  from  Casey  continued  their  journey 
homeward.    With  Cundiff  in  his  stocking  feet, 


they  were  marched  some  800  yards  to  the 
police  station.  Cundiff  says  the  other  men 
were  put  in  a  cell,  but  they  left  him  out  in 
the  corridor  and  locked  him  up.  As  to  being 
locked  up  anywhere  no  witness  supports  him,, 
and  appellant's  witnesses  deny  it.  The  mayor 
came  down  in  a  short  time  and  looked  him 
over,  and  said,  "I  find  no  fault  in  this  man.'* 
According  to  precedent,  ancient,  if  not  honor*- 
able,  he  desired  to  wash  his  hands  of  the 
affair  by  directing  his  release.  To  tliis  Cun- 
diff demurred  and  insisted  that  a  charge  be 
preferred  and  a  day  fixed  for  trial,  and  that; 
he  be  admitted  to  bail.  After  some  argu- 
ment, a  day  was  set  and  Cundiff  prepared  an 
appearance  bond  in  his  own  hand,  which  a 
sympathizing  by-stander  signed.  On  the  day 
fixed  for  trial  Cundiff  appeared ;  the  case  waa 
heard;  attorney  for  the  railroad  took  a  part, 
and  Cundiff  was  acquitted. 

Three  of  Cundiff's  companions  claim  to 
know  when  Morrow  arrested  him,  but  none 
of  them  followed  to  see  what  became  of  him. 
With  Cundiff  they  occupied  seats  near  the 
end  of  the  car,  facing  each  other.  These  men 
testified  that  Cundiff  went  to  sleep  and  never 
moved  from  his  place  until  he  was  pulled 
out  of  it  by  Morrow.  They  insist  that  he 
was  not  drunk  or  offensive  or  'creating  any 
sort  of  disturbance.  Waldon,  his  closest  asso- 
ciate, was  removed  to  the  baggage  car  soon 
after  Cundiff  wajs  taken  off,  and  he  is  frank 
enough  to  say:  "Yoil  see,  the  fact  of  the 
business  is,  when  they  taken  Mr.  Cundiff, 
you  know,  you  see  I  had  lost  sleep  all  nighty 
had  been  up,  and  was  wore  out  and  sleepy,, 
and  I  just  simply  laid  down  and  went  t& 
sleep.  Some  of  the  gentlemen  just  taken  me 
over  in  the  baggage  car  and  I  slept  in  [598] 
there,  and  then  I  went  back  to  my  car."  He 
explaiiis  that  all  his  brandy  was  gone  wheni 
he  returned. 

Morrow  testified  that  he  first  saw  Cundiff 
and  Waldon  together  that  evening  as  they 
came  through  the  station  gate  "walking  and 
staggering  along  down  the  train."  They  got 
aboard  the  12th  car,  that  is  the  second  from 
the  rear.  Morrow  was  acting  as  a  police 
officer  (Whether  rightfully  so  is  another  ques- 
tion). The  whole  length  of  the  train  was  his 
beat.  He  next  saw  Cundiff  out  in  the  aisle 
near  the  middle  of  the  car.  A  man  was  try- 
ing to  get  by  him.  Cundiff  was  making  secret 
order  signs,  and  not  receiving  a  proper  re- 
sponse remarked  that  any  man  that  did  not 

belong  to  his  secret  order  "is  a 

fool."  Morrow  caught  him  by  the  shoulder 
and  told  him  he  was  an  officer  and  cau- 
tioned him  of  the  presence  of  ladies  and  asked 
hini  to  take  his  seat  and  get  out  of  the  way. 
Cundiff  wanted  to  talk  to  him  about  his 
secret  order,  and  upon  receiving  information 
that  Morrow  did  not  bel6ng,  expressed  the 
opinion,  "well, ;  you  have  lost  the 
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best  years  of  your  life."  Morrow  shoved 
him  down  in  the  seat  and  went  on  to  the 
rear  of  the  train.  Coming  back  in  three  or 
four  minutes  he  found  him  two  cars  ahead, 
where  he  was  falling  over,  and  making  signs 
to,  an  old  gentleman.  He  was  advising  the 
old  man,  with  some  profanity,  to  "join  as 
soon  as  possible."  Morrow  warned  him  that 
if  he  did  not  sit  down  and  keep  quiet  he 
would  have  to  arrest  him.  Morrow  went  on 
to  the  front  of  the  train,  and  then  made 
another  round  trip  without  encountering  Gun- 
diff.  On  his  next  trip,  he  found  Cundiff  in 
the  fifth  car  from  the  engine,  seated,  and 
cursing  because  he  could  not  find  a  member 
of  his  secret  order  on  the  train.  Morrow 
then  arrested  him  and  deputized  Mitchell,  a 
railroad  employee,  to  take  him  to  the  baggage 
car.    Morrow  thus  described  his  appearance: 

"He  didn't  have  any  coat,  and  his  shirt 
was  open;  his  person  was  exposed;  he  did 
not  look  like  he  had  combed  his  head  lor 
some  time;  his  hair  was  stringing  around 
his  face;  the  smell  of  beer  was  strong  on  his 
breath,     .     .    .    and  his  shirt-tail  was  out.** 

Mitchell,  the  old  man,  and  other  passengers 
corroborate  Morrow  in  many  of  these  details, 
and  it  is  established  beyond  controversy,  that 
the  arrest  occurred  in  the  fifth  car  from  the 
engine. 

[599]  Reversal  is  asked  on  several  grounds'. 
(1)  Morrow  acted  as  a  police  officer  of  the 
Commonwealth  and  Mitchell  was  his  deputyt 
and  the  court  erred  in  rejecting  evidence 
tending  to  show  Morrow's  power  so  to  act 
and  deputize  Mitchell.  (2)  The  court  erred 
in  giving  an  instruction  authorizing  the  re- 
covery of  punitive  damages.  (3)  The  verdict 
is  excessive. 

Appellants  offered  to  prove  that  Morrow 
was  a  railroad  policeman,  appointed  and  com- 
missioned by  the  Governor  of  Kentucky  in 
June,  1906,  and  that  on  July  3,  1907,  he 
qualified  to  act  as  such  by  taking  the  oath 
of  office  and  executing  bond  to  the  Common- 
wealth under  the  provisions  of  Section  770a, 
Kentucky  Statutes.  The  court  ruled  that 
the  evidence  offered  was  incompetent.  The 
point  was  saved  by  avowal  to  the  above  effect. 
The  statute  referred  to  provides  that  railroad 
corporations  may  apply  to  the  Governor  and 
have  certain  designated  persons  appointed 
and  commissioned  to  act  as  policemen,  with 
powers  of  sheriffs  or  constables  upon  trains 
and  about  depots.  Any  person  so  appointed 
shall  qualify  in  the  county  of  his  residence 
by  executing  bond  with  good  security  and 
taking  and  subscribing  to  the  oath  of  office 
required  by  the  Constitution.  These  facts 
must  be  endorsed,  upon  his  commission.  Cer- 
tified copy  of  the  commission,  together  with  ' 
the  endorsements  thereon,  shall  be  recorded 
in  the  county  court  clerk's  office  of  every 
county  in  which  it  is  intended  the  police- 


man shall  act.  The  policeman  is  subject  to 
all  the  liabilities  of  sheriffs  and  constables, 
and  for  which  the  surety  on  the  bond  is  re- 
sponsible. The  compensation  of  such  police- 
man is  paid  by  the  railroad  at  whose  instance 
he  was  appointed  and  is  fixed  by  agreement 
between  them.  When  the  railroad  deems  that 
his  services  are  no  longer  required,  it  may 
file  notice  to  that  effect  in  the  several  eoim- 
ties  where  his  commission  is  recorded,  and 
thereupon  his  right  to  act  as  policeman  shall 
cease. 

There  is  nothing  in  the  case  to  show  that 
the  conductor  or  other  employees  of  the 
railroad  caused  Morrow  to  arrest  or  reject 
Cundiff  from  the  train.  He  acted  upon  his 
own  initiative.  Whether  he  was  a  servant 
of  the  railroad  to  the  extent  that  the  rail- 
road would  be  answerable  for  his  conduct, 
if,  in  fact,  he  had  been  lawfully  commissioned 
and  qualified  to  act  as  railroad  policeman,  ia 
a  question  not  presented  by  this  record.  We 
have  reached  the  conclusion  that  he  was  not 
authorized  to  [600]  make  the  arrest  by  vir- 
tue of  the  commission  issued  to  him  by  the 
Governor.  (1)  He  failed  to  qualify  within 
the  time  required  by  law.  (2)  His  term  of 
office  had  expired  when  he  made  the  arrest. 
His  commission  was  issued  on  June  22,  1906. 
Pulaski  was  the  county  of  his  residence,  and 
he  there  took  the  oath  of  office  and  executed 
bond  on  July  3,  1907.  Certified  copies  of 
the  commission  and  qualification  were  sub- 
'  sequently  recorded  in  Kenton  county,  where 
the  arrest  was  made.  .  Section  236  of  the 
Constitution  provides  that  the  General  As- 
sembly shall  by  law  "prescribe  a  time  when 
the  several  officers  authorized  or  directed  by 
this  Constitution  to  be  elected,  or  appointed, 
shall  enter  upon  the  duties  of  their  respective 
offices,  except  where  the  time  is  fixed  by  this 
Constitution."  In  compliance  with  this  con- 
stitutional requirement,  Section  3755  of  the 
Kentucky  Statutes  was  enacted,  and  is  as 
follows: 

"If  the  official  bond  is  not  given  and  the 
oath  of  office  taken  on  or  before  the  day  on 
which  the  term  of  office  to  which  a  person 
hajB  been  elected  begins,  or  in  case  of  persons 
appointed  to  office  30  days  after  such  person 
has  received  notice  of  his  appointment,  the 
office  shall  be  considered  vacant  and  he  shall 
not  be  eligible  thereto  for  two  years." 

The  avowal  does  not  show  when  Morrow  re- 
ceived notice  of  his  appointment.  In  view  of 
the  lapse  of  more  than  a  year  between  the 
date  of  his  commission  and  the  time  of  his 
qualification,  we  think  the  date  of  notice 
should  have  been  avowed  in  order  to  render 
the  evidence  competent.  This  lapse  of  time, 
unexplained,  amounted  to  such  an  unreason- 
able delay  s^  to  raise  the  presumption  that 
he  did  not  execute  the  bond  and  take  the 
oath  of  office  within  30  days  after  he  received 
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notice  of  his  appointment.  Therefore,  we 
roust  hold  that  the  office  was  made  vacant, 
and  he  rendered  himself  ineligible  thereto  for 
two  years. 

The  arrest  was  made  in  Atigust,  1913, 
more  than  seven  years  after  his  appointment; 
and  more  than  six  years  aiter  his  attempted 
qualification.  Under  the  Constitation,  hi0 
term  of  office  was  four  years.  It  follows, 
therefore,  that  it  had  expired  when  the  arrest 
was  made,  assuming  that  he  ever  was  legally 
qualified  to  make  the  arrest.  Legislative 
authority  to  create  this  office  comes  from 
8A(>tiaTia  93  and  107  of  the  Constitution,  which 
are  as  follows: 

[601]  "Sec.  93.  Inferior  and  State  officers, 
not  specifically  provided*  for  in  this  Constitu- 
tion, may  be  appointed  or  elected  in  such 
manner  as  may  be  prescribed  by  law,  for  a 
term  not  exceeding  four  years,  and  until 
their  successors  are  appointed  or  elected  and 
qualified." 

"Sec.  107.  The  General  Assembly  may  pro- 
vide for  the  election  or  appointment,  for  a 
term  not  longer  than  four  years,  of  such 
other  county  or  district  ministerial  and  ex- 
ecutive officers,  as  may  from  time  to  time  be 
necessarv." 

It  will  be  noticed  that  Section  779a  is  silent 
as  to  the  length  of  time  that  a  railroad  police- 
man  shall  hold  his  office,  except  the  fact  that 
it  may  be  terminated  at  the  pleasure  of  the 
railroad  at  whose  instance  the  appointment 
was  made.  But  the  failure  of  the  Legislature 
to  fix  a  term  not  longer  than  four  years  does 
not  of  itself  render  the  act  unconstitutional; 

"In  construing  statutes  the  court  will  never 
adopt  a  construction  that  maked  them  invalid 
or  unconstitutional,  if  any  other  is  suscepti- 
ble from  their  words."  Standard  Oil  Co.  ▼. 
Com.  119  Ky.  75,  82  S.  W.  1020,  26  Ky.  L. 
Rep.  985;  Render  v.  Louisville,  142  Ky.  409, 
134  8.  W.  458,  32  L.R.A.(N.S.)  630;  Com. 
V.  Hodges,  137  Ky.  233,  125  8,  W.  689; 
Com.  V.  International  Harvester  Co.  131  Ky. 
551,  115  8.  W.  703. 

Agreeable  to  this  rule  of  construction,  and 
as  applied  in  the  case  of  Sinking  Fund 
Com'rs  v.  George,  104  Ky.  260,  47  8.  W.  779, 
84  Am.  St.  Rep.  454,  we  hold  that  the  Legis- 
lature intended  to  create  an  office  for  the 
term  permitted  by  the  Constitution,  that 
is,  four  years,  and  no  more.  In  that  case^ 
the  court  had  under  consideration  an  act  of 
the  Legislature  creating  a  board  of  peniten- 
tiary commissioners.  The  board  consisted  of 
three  members  holding  office,  one  for  a  term  of 
two  years,  one  for  four,  and  the  other  for 
six  years.  George  was  elected  for  the  six 
year  term.  The  constitutionality  of  the  act 
was  attacked  on  the  ground  that  an  office 
had  been  created  for  a  term  longer  than  four 
years.  The  court  held  the  act  constitutional, 
but  limited  George's  term  of  office  to  foui: 
years.    We  quote  from  the  opinion: 


"As  the  General  Assembly  expressed  a 
willingness  that  one  of  the  commissioners 
flfaould  hold  for  two  years  longer  than  the 
Constitution  permits,  it  is  certainly  reason- 
able to  conclude  that  it  was  the  will  of  that 
body  that  the  commissioner  should  hold  for 
four  years,  as  this  [602]  term  is  necessarily 
included  in  the  longer  one  which  it  fixed. 
To  hold  the  act  void  in  so  far  as  it  makes 
the  term  six  years  instead  of  four,  still  the 
balance  of  the  act  is  complete  and  enforcible. 
.  .  .  The  General  Assembly  has  not  only 
shown  a  willingness  that  the  terms  shall  be 
as  much  as  four  years,  but  that  they  shall  be 
six.  If  the  unconstitutional  portions  of  an 
act  can  be  stricken  out,  and  that  which  re- 
mains is  complete  in  itself,  and  capable  of 
being  executed  in  accordance  with  the  appar- 
ent legislative  intent,  wholly  independent  of 
that  which  is  rejected,  it  must  be  sustained. 
When  that  part  of  the  act  which  adds  two 
yeats  to  the  constitutional  term  of  four  years 
is  rejected,  there  will  be  three  commissioners, 
one  of  whom  shall  hold  for  a  term  of  two 
years,  and  two  for  a  term  of  four  years  each, 
and,  in  the  language  of  the  act,  holds  'until 
their  successors  are  elected  and  qualified.' " 

Arguing  that  Morrow  was  lawfully  qualified 
in  the  first  place,  appellant  contends  that 
under  Section  93  of  the  Constitution  he  was 
lawfully  acting  as  policeman,  although  the 
four  year  term  had  expired,  because,  as  it 
says,  no  successor  had  been  appointed  or 
qualified  to  take  his  place.  We  do  not  con- 
sider this  reasoning  sound  for  two  reasons: 
First,  the  avowal  is  lacking  in  that  regard. 
And,  in  the  next  place,  the  statute  shows  that 
no  such  thing  as  succession  in  this  office  was 
contemplated.  When  the  term  of  office  of  a 
railroad  policeman  expires,  whether  by  opera- 
tion of  law  or  at  the  will  of  the  railroad, 
the  office  he  held  ceases  with  the  officer. 
When  another  is  appointed  he  does  not  take 
it  as  successor  to  anyone. 

Neither  can  it  be  said  that  Morrow  was  a 
de  facto  officer.  Nor  did  the  railroad,  re- 
sponsible for  his  appointment,  have  the  right 
to  so  regard  him.  It  was  incumbent  upon 
the  railroad  to  see  or  know  that  he  had 
qualified  to  act  as  an  officer  de  jure  before 
he  be  given  employment  on  its  trains.  ' 

"When  an  officer  is  called  upon  to  justify 
an  ill^al  arrest  and  he  relies  upon  his 
official  capacity,  it  is  usually  considered 
necessary  that  he  should  prove  not  only  that 
he  was  an  acting  officer,  but  that  he  was  an 
officer  in  truth  and  right,  duly  commissioned 
and  qualified  to  act  as  such."  Vol.  2,  R.  C.  L. 
490. 

[603]  Morrow  not  being  a  public  officer, 
his  summons  to  Mitchell  to  aid  in  keeping 
Cundiff  in  custody  does  not  relieve  Mitchell 
of  responsibility. 

"Every  citizen  is  bound  to  assist  a  kn^wn 
public  officer  in  making  an  arrest,  when  called^ 
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upon  to  do  80.  .  .  .  According  to  the 
better  considered  authorities  private  persons 
may  respond  to  the  call  of  a  known  officer 
without  waiting  for  information  as  to  the 
offense  which  the  criminal  has  committed  and 
without  pausing  to  inquire  into  the  regulari- 
ty of  the  process;  and  whoever  in  good  faith 
renders  assistance  and  obeys  the  orders  and 
directions  of  a  known  public  officer  in  re* 
sponse  to  a  call  for  assistance  is  protected  in 
making  the  arrest,  although  the  officer  may 
be  acting  wrongfully  and  may  be  personally 
liable  for  the  false  arrest."    2  R.  C.  L.  491. 

But  where  the  party  making  the  arrest  is 
not  a  known  officer,  but  only  assumes  to  act 
in  that  particular  case  by  special  appoint- 
ment, persons  aiding  the  supposed  officer  are 
bound  to  know  whether  he  has  authority  to 
make  the  arrest  or  not,  and  in  case  he  is  a 
trespasser  for  want  of  authority,  those  aid- 
ing  him  are  also  liable.  Dietrichs  v.  Scliaw, 
43  Ind.  177.  See,  also,  note,  Tryon  v.  Pin- 
grce,  112  Mich.  338,  70  N.  W.  905,  67  Am. 
St.  Rep.  421,  37  L.RJ^.  222. 

Section  3755,  Kentucky  Statutes,  supra, 
prescribing  the  time  in  which  an  officer  shall 
qualify,  in  ^express  terms  vacates  the  office 
for  failure  to  comply  therewith.  The  rail- 
road is  not  in  the  position  of  a  third  party 
who  may  claim  that  the  acts  of  a  (ie  facto 
officer  are  valid  as  to  it.  The  railroad  is 
responsible  for  his  claim  of  such  right,  and 
whatever  steps  he  takes  under  such  claim 
of  right  are  taken  at  their  peril. 

The  instructions  authorized  the  jury  to  find 
for  Ciindiff  such  damages  as  would  reasonably 
and  fairly  compensate  him  for  the  mortifica- 
tion and  humiliation  he  experienced  in  being 
artested  and  evicted  from  the  train,  if  it  was 
done  wrongfully  and  without  probable  cause. 
In  their  discretion  they  were  also  authorized 
to  award  punitive  damages,  if  they  believed 
the  defendants  acted  maliciously  and  with 
a  reckless  and  wanton  indifference  to  Gundiff's 
rights  as  a  passenger  on  the  train. 

Appellant's  counsel,  at  the  trial,  a^ked 
Morrow  if,  at  the  time  he  arrested  Oundiff, 
he  believed  in  good  faith  that  he  had  a 
right  to  make  the  arrest.  The  court  sus- 
tained [604]  an .  objection  to  this  question, 
and  appellant  excepted  and  avowed: 

'That  the  witness,  if  permitted  to  answer, 
would  state  that  he  believed  in  good  faith  and 
honestly  that*  he  was  entitled  to.  do  that  for 
the  protection  of  the  women  and  children  and 
other  passengers  on  board  the  train  against 
drunken  and  disorderly  persons." 

We  think  this  evidence  would  have  been 
competent  had  Oundiff  made  out  a  case  war- 
ranting an  instruction  on  punitive  damages. 
Where  at  best  the  evidence  justifies  recovery 
of  compensatory  damages  only,  this  evidence 
as  to  motive  is  not  proper.  However,  we 
feel  that  it  was  error  to  give  an  instruction 


on  punitive  damages.  The  elements  of  lu* 
necessary  force  and  oppression  are  wanting. 
There  was  nothing  in  the  conduct  of <  Morrow 
and  Mitchell  that  can  be  considered  as  a 
wanton  or  reckless  disregard  of  Cundiff's 
rights  as  a  passenger.  Neither  was  their 
inanner  or  language  insulting.  On  another 
trial  the  court  will  omit,  the  instruction  on 
punitive  damages.  Louisville,  etc  R.  Co.  v. 
Scott,  141  Ky.  538,  Ann.  Cas.  1912C  547,  133 
S.  W.  800,  34.  L.R.A.(N.S.)  206;  LouUvUle, 
etc.  R.  Co.  V.  Ballard,  88  Ky.  159,  10  S.  W. 
429,  2  L.R.A.  694;  Memphis,  etc.  Packet  Go. 
V.  Nagel,  97  Ky.  9,  29  S.  W.  743;  Southern 
R.  Co.  V.  Hawkins,  121  Ky.  415,  89  S.  W. 
258;  13  Cyc.  109.  See  cases  cited  Hobsoa  on 
Instructions,  Sec.  176. 

We  are  also  of  opinion  that  the  damages 
allowed  are  excessive,  even  if  it  be  conceded 
that  Cundiff  was  not  drunk  or  disorderly, 
and  that  his  arrest  and  eviction  were  wrong- 
ful. Proof  of  these  facts  would  only  entitle 
him  to  compensatory  damages  for  the  humili- 
ation. Nothing  is  shown  in  the  way  of  ex- 
cessive force  or  brutal  treatment.  He  was 
detained  at  the  police  station  for  only  an 
hour.  No  physical  injury  was  inflicted.  We 
are  of  opinion  that  the  damages  awarded  are 
in  excess  of  what  would  justly  compensate 
him  for  the  suffering  endured. 

In  the  case  of  Schneider  v.  McGill,  64  S. 
W.  835,  23  Ky.  L.  Rep.  587,  one  McGill,  the 
clerk  at  a  primary  election,  was  arrested  by 
a  police  officer  for  breach  of  the  peace  that 
had  not  been  committed.  McGill  was  im- 
prisoned for  about  three  hours.  In  a  civil 
action  against  the  policeman  for  false  arrest 
and.  imprisonment  the  jury  awarded  McGill 
four  thousand  dollars.  In  holding  that  sueh 
a  verdict  was  clearly  excessive  this  court 
said: 

"We  are  also  of  opinion  that  the  amount 
of  the  verdict  it  excessive,  so  much  so  as  of 
itself  to  authorize  a  [606]  reversal.  The 
proof  shows  that  appellee  was  charged  with 
an  ordinary  misdemeanor  when  arrested,  and 
Was  kept  in  custody  only  about  three  hours, 
and  suffered  no  unusual  indignity  and  no 
violence.  We  have  found  no  case  where  a 
judgment  tor  $4,000  for  false  imprisonment 
for  only  a  few  hours  has  been  sustained;  on 
the  contrary^  we  find  many  cases  where  ver- 
dicts for  leas  amounts  have  been  held  ex- 
cessive." 

The  cases  referred  to  below  involve  ques- 
tions somewhat  similar  to  this,  and  verdicts 
in  smaller  sums  than  in  the  case  at  bar 
were  held  to  be  excessive:  In  Cincinnati,  etc. 
R.  Co.  V.  Carson,  145  Ky.  81,  140  S.  W.  71, 
four  hundred  dollars;  in  Southern  R.  Co.  v. 
Hawkins,  121  Ky,  415,  89  S.  W.  258,  28 
Ky.  L.  Rep.  364,  one  thousand'  dollars;  in 
Louisville,  etc.  R.  C^.  v.  Breckenridge,  99  Ky. 
1,   34  S.   W.   702,   five  hundred  dollars;   in 
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Lexington,  etc.  R.  Co.  v.  Lyons,  104  Ky.  23, 
46  S.  W.  200,  20  Ky.  L,  Rep.  516,  two  hun- 
dred  and  sixty  dollars;  in  Louisville,  etc.  R. 
Co.  V.  Fish,  127  8.  W.  519,  five  hundred  dol- 
lars; and  in  Camden  Interstate  R.  Co.  ▼. 
Frazier,  97  S.  W.  776,  30  Ky.  L.  Rep.  186, 
five  hundred  dollars. 
Judgment  reversed.    Whole  court  sitting. 

HOTE. 

In  the  reported  case  a  verdict  for  four 
thousand  dollars  for  the  false  imprisonment 
of  a  passenger  is  set  aside  as  excessive,  it 
appearing  that  the  passenger  was  detained  at 
the  police  station  only  one  hour^^^nd  that  no 
physical  injury  was  inflicted.  ^so?^ther  cases 
discussing  what  is  an  excessive  yerdict  in  an 
action  for  false  imprisonment  will  be  found 
in  the  note  to  Weigel  v.  McCloskey,  reported 
ante,  this  volume,  at  page  503. 
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Evidence  —  Loss  of  Official  Docvment  — 
Mode  of  Proof. 

While  the  loss  and  contents  of  a  warrant 
offered  in  evidence  and  connected  with  a  legal 
proceeding  should  ordinarily  be  proved  by 
the  legal  custodian  of  such  paper,*  rather 
than  by  other  witnesses,  yet  if  the  fact  and 
contents  of  such  paper  otherwise  sufficiently 
appear  from  other  parts  of  the  record  to 
which  the  paper  belongs,  admitted  in  evi- 
dence, the  admission  of  the  evidence  of  such 
other  witness  will  not  constitute  reversible 
error. 


Talse  Imprisonmeiit  —  Issues  —  Tratk 
of  Charge. 

On  the  trial  of  an  action  for  false  impris- 
onment and  assault,  the  truth  of  the  matter 
charged  in  a  void  warrant  on  which  plaintiff 
was  unlawfully  arrested,  ia  immaterial. 

[See  Ann.  Cas.  1914A  1018.] 
notaries  Public  —  Power  to  Issvc  War- 
.  rant. 

Notaries  public,  by  section  4,  chapter  51, 
serial  section  2798,  Code  1913,  constituted 
conservators  of  the  peace,  have  no  authority 
as  such  to  issue  warrants,  returnable  before 
themselves,  or  before  justices  of  the  peace>  for 
violations  of  sections  IflcII,  chapter  144, 
serial  section  5174,  Code  1913;  nor  is  any 
one  unless  the  wife  or  an  agent  gf  tlie  West 
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Virginia  Humane  Society,  authorized  to  make 
such  complaints. 

Powers  of  Notary. 

The  authority  of  notaries  public,  as  well 
as  of  justices,  as  conservators  of  the  peace, 
not  being  otherwise  prescribed  by  statute,  is 
limited  to  the  powers  possessed  by  conserva- 
tors of  the  peace  at  common  law,  prior  to  the 
enactment  of  St.  1  Ed.  iii,  c.  16,  authorizing 
the  appointment  of  justices  of  the  peace. 
Those  duties  were  to  prevent  and  arrest  for 
breaches  of  the  peace,  in  their  presence,  but 
not  to  arraign  and  try  the  offender. 
False  Imprisonmont  —  IiuitriictioiiB  Ap- 
proved. 

There  was  no  reversible  error  in  the  giving 
and  refusing  of  the  instructions  in  this  case. 
Damages  Not  Ejcoessive. 
*  Nor  can  we  judicially  say  the  verdict  and 
judgment  for  plaintiff  for  $200.00  was  ex- 
cessive. 

[See  note  at  end  of  this  case.] 

^Syllabus  by  court.) 

Error  to  Circuit  Court,  Mercer  county. 

Action  for  false  imprisonment  and  assault 
and  battery.  Mark  Howell,  plaintiff,  and  J. 
M.  Wysor  et  al.,  defendants.  Judgment  for 
plaintiff.  Defendant  Wysor  brings  error.  The 
facts  are  stated  in  the  opinion.    Affibmed. 

Woods  d  Martin  for  plaintiff  in  error. 

[590]  MiLLEB,  P. — Of  the  three  counts  of 
the  declaration,  the  first  charges  [591]  mali- 
cious prosecution,  the  second  false  imprison- 
ment, and  the  third  assault  and  battery. 

On  the  trial,  when  defendants  proposed  to 
prove  by  sundry  witnesses  the  truth  of  the 
charge  in  the  warrant  upon  which  plaintiff 
was  arrested,  plaintiff  objected  and  \^ithdrew 
the  first  count,  and  announced  that  he  relied 
solely  on  the  second  and  third  counts. 

There  was  a  verdict  and  judgment  for 
plaintiff  for  $200.00,  and  which  by  the  pres- 
ent writ  of  error  defendants  seek  to  reverse. 

The  first  point  of  error  is  that  the  court 
permitted  plaintiff  to  prove  by. himself  and 
his  counsel,  in  place  of  the  clerk  or  custodian 
of  the  court  papers,  the  probable  loss  and 
contents  of  the  original  warrant  issued  by 
defendant  Wysor,  as  notary  public,  in  place 
of  offering  the  clerk  into  whose  hands  the  evi- 
dence tended  to  show  the  warrant  had  been 
placed  by  plaintiffs  counsel,  along  with  all 
the  other  court  papers,  at  the  close  of  a  pre- 
vious triaL  Plaintiff's  counsel  swore  he  had 
examined  the  court  papers,  and  was  unable 
to  find  the  warrant.  A  certified  transcript  of 
the  docket  of  the  justice,  before  whom  plain- 
tiff' was  tried  on  the  warrant,  admitted  in 
evidence,  showed  the  issuance  of  the  warrant, 
the  appearance  of  the  accused,  trial,  acquit- 
tal, and  discharge.  The  certificate  of  the  jus- 
tice to  the  transcript  certified  also  that  he 
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had  delivered  the  original  warrant  to  plain- 
tiff's counsel  before  the  previous  trial.  It 
may  have  been  technical  error  to  attempt 
to  prove  the  loss  and  contents  of  the  warrant 
by  plaintiff  and  his  counsel,  instead  of  by 
the  clerky  but  as  the  transcript  of  the  justice 
showed  the  fact  of  the  issuance  of  the  war- 
rant, the  character  of  the  charge,  failure  of 
plaintiff  to  support  his  wife  and  children,  his 
arrest,  and  the  result  of  the  trial,  we  do  not 
think  the  error  was  material  or  prejudicial. 
The  issuance  of  the  warrant,  and  the  arrest, 
were  facts  conceded  on  the  trial,  and  there 
was  an  attempt  to  justify  on  the  truth  of 
the  charge,  showing  want  of  malice.  We  do 
not  think  the  error  such  as  calls  for  reversal. 
The  second  ground  of  error  is  the  refusal 
of  the  court  to  permit  defendants  to  show  the 
truth  of  the  charge  made  in  the  warrant. 
As  plaintiff  withdrew  his  first  count,  charg- 
ing [592]  malicious  prosecution,  we  do  not 
think  the  court  erred.  The  truth  of  the  mat- 
ter charged  was  immaterial  on  the  trial  for 
false  imprisonment.  The  court  below  permit- 
ted evidence  to  show  the  friendly  feeling  and 
good  will  of  defendants  towards  plaintiff, 
at  and  before  his  arrest.  This  was  as  much 
as  defendants  were  entitled  to  on  the  trial 
of  the  second  and  third  counts.  It  is  con- 
ceded that  the  warrant  issued  by  Wysor, 
notary  public,  on  complaint  of  defendant 
Hughes,  and  addressed  to  and  executed  by  de- 
fendant McClentock,  a  deputy  sheriff,  charg- 
ing plaintiff  with  nonsupport  of  his  wife  and 
children,  made  a  misdemeanor  by  section  16c 

I,  chapter  14,  serial  section  5173,  Code  1913, 
was  an  illegal  proceeding,  and  upon  which 
defendants  could  not  legally  justify  false 
imprisonment  or  assault. 

That  the  warrant  was  void,  we  think  clear, 
first,  because  Wysor,  as  notary  public,  had 
no  jurisdiction  in  the  premises.    Section  16c 

II,  of  said  chapter  144,  serial  section  5174, 
Code  1913,  gives  justices  of  the  peace  juris- 
diction to  issue  such  warrants,  but  not  no- 
taries public:  Second,  because  Hughes,  who 
made  the  complaint,  is  not  of  the  classes  of 
persons  authorized  by  said  section  16c  I, 
to  make  such  complaint.  By  that  section 
"the  wife  or  any  agent  of  the  West  Virginia 
Humane  Society"  may  make  such  complaint. 
Hughes  was  therefore  an  intermeddler,  unau- 
thorized. We  do  not  overlook  section  4,  chap- 
ter 51,  serial  section  2798,  Code  1913,  re- 
specting notaries,  prescribing  among  other 
things,  that  "He  shall  also  be  a  conservator 
of  the  peace  within  his  county,  and  as  such 
conservator  shall  exercise  all  the  powers  con- 
ferred by  law  upon  justices  of  the  peace." 
This  statute  confers  on  him  none  of  the  ju- 
dicial powers  of  a  justice;  but  only  the 
power  of  a  justice  as  a  conservator  of  the 
peace. 

Anciently  and  prior  to  Statute  1  Ed.  iii, 
chapter  16,  authorizing  the  appointment  of 


justices  of  the  peace,  "Conservators  of  the 
Peace,"  were  common  law  officers,  dected  by 
the  people.  Their  duties  as  such  were  to 
prevent  and  arrest  for  breaches  of  the  peace 
in  their  presence,  but  not  to  arraign  and  try 
the  offender.  6  Chitty's  English  Statutes 
(6th  Ed.)  775,  and  note;  Smith  v.  Abbott, 
17  N.  J.  L.  358,  366;  In  re  Barker,  56  Vi 
14,  20.  Section  28,  article  8,  of  [593]  our 
Constitution,  prescribing  the  jurisdiction  of 
justices  of  the  peace,  says,  among  other 
things,  "they  shall  be  conservators  of  the 
peace."  This  plainly  meant  to  confer  on  them 
the  powers  anciently  exercised  by  the  comnum 
law  officers.  Wherefore,  we  construe  Mid 
section  4,  chapter  51,  of  the  Code,  making 
notaries  corxervators  of  the  peace,  and  as 
such  giving^^hem  the  same  jurisdiction  as 
justices,  as  Kmiting  them  strictly  to  the  pow- 
ers of  justices  as  such  conservators,  and  as 
not  conferring  judicial  powers.  29  Cyc.  1068- 
1070.  At  page  1070,  it  is  said,  of  the  office 
of  notary,  among  other  things:  "In  general 
the  office  is  ministerial  and  not  judicial;  but 
in  some  jurisdictions  it  has  been  held  with 
respect  to  particular  acts  that  notaries  act 
judicially."  The  only  case  of  that  kind  in 
this  state,  so  far  as  we  recall,  is  Henderson 
y.  Smith,  26  W.  Va.  829,  53  Am.  Rep.  139, 
holding  that  the  official  act  of  a  notary  in 
taking  and  certifying  the  acknowledgement 
and  privy  examination  of  a  married  woman 
to  a  deed  was  in  the  nature  of  a  judicial  act, 
and  that  though  imperfectly  performed,  the 
evidence  not  showing  malice,  or  corrupt  or 
impure  motive,  lie  was  not  lilable  lii  damages 
for  such  act.  The  opinion  gives  the  reason 
for  this  holding.  In  that  case,  however,  the 
damages  accrued  from  the  imperfect  exercise 
of  authority  conferred.  In  the  case  at  bar 
there  was  bo  authority  whatever  for  the  act 
attempted.  The  writ  in  this  case  being  void, 
issued  by  an  officer  without  authority,  on  the 
complaiht  of  one  not  authorized,  though  di- 
rected to  an  officer  with  authority  to  execute 
lawful  writs  of  justices  constituted  no  pro- 
tection to  any  of  the  defendants  for  false 
imprisonment  or  assault. 

The  third  ground  of  error  assigned  it  the 
rejection,  of  defendants'  instruction  to  the 
jury  to  find  for  them.  As  this  instruction 
was  based  on  defendants'  theory  that  plain- 
tiff's case  failed  for  want  of  proof  of  tiie 
original  warrant,  enough  has  been  said  to 
show  want  of  merit  in  this  point. 

The  fourth  point  is  that  the  court  errone- 
ously rejected  defendants'  infitmction  to  the 
jury  No.  2,  saying  that  though  they  must 
find  for  plaintiff,  the  amount  was  entirely 
with  them,  and  which  might  be  any  where 
between  the  amount  sued  for  and  one  cent 
Such  instruction,  we  think,  would  [594]  have 
been  misleading.  True  no  elements  of  damage 
were  proven,  except  loss  of  time,  and  the 
humiliation  from  the  arrest.    One  cent  would 
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have  been  little  compensation  for  such  injury. 
The  jury  might  have  misconstrued  sucli  an 
instruction.  The  court  gave  for  defendants 
instruction  No.  Z,  telling  the  jury,  according 
to  the  rule  in  Ogg  v.  Murdock,  25  W.  Va.  139, 
that  they  could  only  allow  plaintiff  compensa- 
tory damages,  that  is,  damages  to  indemnify 
him,  and  not  vindicative  or  punitive  damages. 
This  instruction  sufficiently  covered  the  ques- 
tion of  damages,  vre  think. 

Lastly,  it  is  suggested  the  verdict  is  ex- 
cessive. We  doubt  whether  in  morals  plain- 
tiff was  entitled  to  any  verdict.  Wysor  and 
wife  were  his  neighbors  and  friends,  and  out 
of  their  own  substance  had  supplied  plain- 
tiff^ wife  and  little  children  with  the  neces- 
sary food  when  he  was  neglecting  them  and 
thgy  were  crying  for  food.  Wysor  and  the 
other  defendants  were  evidently  inspired  by 
proper  motives,  but  as  often  happens,  evil 
has  been  returned  for  good.  The  jury,  how- 
ever, and  not  ourselves,  are  the  judges,  and 
seeing  no  error  in  the  record  for  which  we 
would  be  authorised  in  reversing  the  judg- 
ment, it  must  be  affirmed.  Judgment  af- 
firmed. 

Affirmed. 

VOTE. 

The  reported  case,  in  holding  that  a  verdict 
for  two  hundred  dollars  is  not  excessive  in 
an  action  for  the  false  imprisonment  of  a 
man  on  a  charge  of  nonsupport,  follows  the 
general  rule  that  the  amount  of  damages  to 
be  awarded  in  an  action  for  false  imprison- 
ment is  a  question  for  the  jury.  For  an 
extended  discussion  of  what  is  an  excessive  or 
inadequate  verdict  in  an  action  for  false 
imprisonment,  see  the  note  to  Weigel  v.  Mc- 
Closkey,  reported  ante,  this  volume,  at  page 
503. 
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Teles^aplis  amd  Telepltones  -—  Delay  of 
Deatli  MessMi*  -^  Proxlinate  Goase- 
qvenee. 

A  telegram  notifying  the  addressee  that  one 
denominated  father  had  died  and  would  be 
buried  the  following  evening  carries  with  it 
a  suggestion  that,  if  the  addressee  cannot  ar- 
rive at  the  hour  named,  the  funeral  will  be 


postponed;  and,  where  the  telegraph  company 
delayed  the  message,  recovery  cannot  be  de- 
feated because  the  addressee  could  not  have 
reached  the  place  of  the  funeral  in  time  had 
the  message  been  promptly  delivered. 

Evidenoe   —   Hearsay   —   Stateaaent   of 
TJnezocvted  Intentionu 

In  an  action  for  damages  for  delay  in  the 
transmission  of  a  death  message,  testimony  by 
the  son  and  son-in-law  of  the  deceased  who 
assisted  his  wife  in  making  the  funeral  ar- 
rangements that,  had  the  addressee  notified 
them  of  his  intention  to  come,  the  funeral 
would  have  been  postponed  is  not  hearsay. 

Tolesrapha  and  Tolophonoa  —  Delay  ^ 
NeKlieenco  for  Jury. 

In  an  action  for  damages  for  delay  in  the 
transmission  of  a  death  message,  evidence 
whether  it  could  have  been  delivered  within 
time  by  the  exercise  of  reasonable  care  held 
sufficient  to  go  to  the  jury. 

Mental  Angiilah  —  Danaac^A  Exeossive. 

Where  a  telegraph  company  negligently  de- 
layed the  transmission  of  a  message  inform- 
ing plaintiff  that  his  father-in-law,  whom  he 
had  not  seen  for  over  seven  years,  with  whom 
he  had  had  intimate  relations,  had  died,  and 
the  delay  prevented  plaintiff  from  reaching 
the  place  of  death  in  time  for  the  funeral,  an 
award  of  $250  damages  is  excessive  by  $200, 
where  the  body,  whidi  was  not  embalmed, 
would  have  been  decomposed  had  the  funeral 
been  delayed  to  await  plaintiff's  coming,  and 
the  only  service  plaintiff  could  have  rendered 
would  have  been  to  follow  the  remains  of  his 
father-in-law  to  the  grave. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Bradley 
county:     Wells,  Judge. 

Action  for  damages.  Ben  Blake,  plaintiff, 
and  Western  Union  Telegraph  Company,  de- 
fendant. Judgment  for  plaintiff.  Defend- 
ant appeals.    Modified. 

STATEMENT   BY    THE   COURT. 

[546]  Ben  Blake  instituted  this  action 
against  the  Western  Union  Telegraph  Com- 
pany to  recover  damages  for  mental  anguish 
alleged  to  have  been  suffered  by  him  on  ac- 
count of  ^ the  negligent  delay  in  delivering  a 
telegram  to  him. 

On  the  16th  day  of  September,  1913,  Ruben 
Upshaw,  the  father  of  the  wife  of  the  plain- 
tiff, died  at  his  residence  about  thirteen  miles 
in  the  country  from  Doniphan,  Mo.,  and  his 
family  sent  to  the  plaintiff  the  following 
message : 

"Doniphan,  Mo.,  September  16,  1913. 
"Ben  Blake,  Warren,  Ark.: 

"Father  Upshaw  died  this  morning.  Will 
bury  to-morrow  evening. 

(Signed)  "W.  T.  Elkins." 

Elkins  was  also  a  son-in-law  of  Ruben 
Upshaw,  and  he  sent  the  telegram  at  3  p.  m. 
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on  the  day  that  Mr.  Upshaw  died.  It  was 
sent  at  the  instance  of  the  family  to  notify 
the  plaintiff  and  his  family  of  the  death  of 
Mr.  Upshaw,  so  that  they  might  attend  his 
funeral.  The  plaintiff  had  heen  living  in 
Warren  for  about  seven  years,  and  was  ac- 
quainted with  a  great  many  people  there. 
He  had  not  visited  his  father-in-law  since 
he  came  there  to  live,  but  had  sent  his  family 
to  visit  him.  For  seventeen  years  prior  to 
the  time  that  plaintiff  moved  to  Warren  he 
lived  on  his  father-tn«law's  farm,  and  his 
relation  to  his  father-in-law  was  nearly  like 
that  of  a  son.  The  families  corresponded  aft^ 
er  the  plaintiff  moved  to  Warren,  although 
he  did  not  himself  write  to  his  father-in-law. 

The  telegram  in  question  was  not  delivered 
to  the  plaintiff  until  the  morning  of  the 
I8th  of  September.  The  remains  of  Mr.  Up- 
shaw were  buried  at  4  o'clock  on  the  evening 
of  the  17th  of  September.  His  body  was  not 
embalmed,  and  the  undertaker  testified  that 
the  body  of  the  deceased  could  not  have  been 
kept,  without  decomposition  setting  in,  at 
that  time  of  the  year,  longer  than  twenty- 
four  hours.  The  son  of  the  deceased  testi- 
fied [547]  that  he  assisted  his  mother  in 
making  the  funeral  arrangements  for  the 
burial  of  his  father,  and  that  if  they  had 
received  a  message  from  the  plaintiff  asking 
them  to  delay  the  funeral  until  the  arrival 
of  himself  and  his  family  they  would  have 
done  so;  that  the  object  of  sending  the 
message  to  the  plaintiff  was  to  notify  him  of 
the  death  of  Mr.  Upshaw  so  that  he  and 
his  family  might  attend  the  funeral. 

On  the  part  of  the  defendant  it  was  shown 
that  the  message  was  delivered  at  its  office 
in  Doniphan  for  transmission  at  about  3 
o'clock  on  the  16th  day  of  September,  19131; 
that  on  account  of  the  instruments  not  being 
able  to  be  worked  the  message  could  not  be 
sent  until  6  o'clock.  It  was  received  by  the 
operator  at  Warren  at  6 :  20  P.  m.  on  the  same 
day.  The  operator  at  Warren  testified  that 
he  was  unacquainted  with  the  plaintiff  and 
made  every  reasonable  effort  to  find  him  but 
was  unable  to  do  so;  that  he  inquire  at  the 
postofiice  and  the  telephone  office  and  was 
unable  to  locate  him;  that  he  was  finally  in- 
formed that  he  worked  for  the  Bradley  Lum- 
ber Company,  and  he  inquired  of  that  com- 
pany but  was  unable  to  locate  him;  that  the 
Arkansas  Lumber  Company  had  an  office 
within  the  corporate  limits  and  a  commis- 
sary outside  of  the  corporate  limits;  that 
he  inquired  at  the  office  of  that  lumber  com- 
pany, where  he  thought  the  time  of  the  men 
was  kept,  and  that  the  party  that  answered 
the  telephone  told  him  that  the  plaintiff 
worked  for  the  lumber  company,  but  that  he 
could  not  tell  where  he  lived  or  what  position 
he  held;  that  the  delivery  limits  of  the  de- 
fendant did  not  extend  beyond  the  corporate 
limits. 


In  rebuttal  it  was  shown  by  the  plaintiff 
that  the  timekeeper  of  the  Arkansas  Lumber 
Company  did  know  plaintiff,  and  that  it  was 
the  custom  of  that  company,  when  a  mes- 
sage was  sent  to  any  of  its  employees  at  iU 
office  in  the  corporate  limits  of  the  city  of 
Warren  for  the  message  to  be  delivered  to 
the  person  to  whom  it  was  sent. 

[548]  The  timekeeper  of  the  lumber  com- 
pany testified  that  the  telegraph  company  did 
not  inquire  whether  or  not  plaintiff  worked 
for  the  lumber  company. 

The  jury  returned  a  verdict  for  the  plain- 
tiff in  the  sum  of  $250,  and  the  defendant  has 
appealed. 

Other  facts  will  be  referred  to  in  the  opin- 
ion. 

George  M.  Fearons^  y,  B,  Scott  and  Rose^ 
Hemmgway,  Cantrell  d  Loughborough,  for 
appellant. 

B,  L,  Herri^ig  for  appellee. 

[549]  Habt,  J.  {after  atating  the  facts).— 
It  is  first  contended  by  counsel  lor  defendant 
that  tlie  latter  had  no  notice  that  it  was 
contemplated  that  the  funeral  would  be 
postponed.  The  testimony  shows  that  if  the 
message  had  been  delivered  on  the  afternoon 
on  which  it  was  sent  the  plaintiff  and  his 
family  could  not  have  left  Warren  until  2 
o'clock  A.  M.  the  next  morning,  and  could  not 
have  arrived  at  Doniphan  until  between  9 
and  10  o'clock  on  the  morning  of  the  18th 
inst.;  that  the  funeral  was  had  at  4  o'clock 
on  the  evening  of  the  17th  inst.  Therefore, 
they  contended  that  the  plaintiff  and  his  fami- 
ly could  not  have  attended  the  funeral,  had 
plaintiff  received  the  message  on  the  after- 
noon on  which  it  was  sent,  and  that  the 
language  of  the  telegram  did  not  convey  any 
notice  that  the  funeral  would  be  postponed. 

In  the  case  of  Harrison  v.  Western  Union 
Tel.  Co.  143  N.  C.  147,  10  Ann.  Cas.  476,  55 
S.  £.  435,  in  regard  to  a  similar  contention, 
the  court  said: 

"We  think  the  learned  counsel  for  the  de- 
fendant takes  a  view  much  too  restricted 
when  he  contends  that  the  only  purpose  of 
the  telegram  was  to  notify  the  mother  of  the 
hour  of  the  interment,  and  that  nothing  else 
was  reasonably  within  the  contemplation  of 
the  parties.  The  evident  purpose  was  to  no- 
tify the  stricken  motlier  at  once  that  her  son 
was  dead,  to  the  end  that  she  might  come 
without  delay  and  have  the  melancholy  pleas- 
ure, and  perform  the  sacred  duty,  of  being 
with  hia  remains  as  long  a«  possible  before 
they  were  eommitted  forever  to  the  grave. 

**The  fact  that  the  hour  fixed  for  the 
funeral  is  stated  in  the  telegram  is  a  mere 
incident  to  the  general  purpose  for  which  the 
telegram  was  evidently  sent." 

So  it  may  be  said  here  the  language  of 
the  telegram  notified  the  defendant  of   the 
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near  relatidnship  between  the  plaintiff,  the 
sender  of  the  telegram,  and  the  person  [550] 
named  in  it.  The  message  itself  suggested 
that  its  object  was  to  notify  the  plaintiff  of 
the  death  of  a  near  relative,  and  also  carried 
with  it  the  suggestion  that  if  there  was  not 
sufficient  time  for  the  plaintiff  to  arrive  at 
the  hour  named  in  the  message  the  funeral 
would  be  postponed  until  he  could  arrive. 

It  is  next  insisted  by  counsel  for  defendant 
that  there  was  no  competent  testimony  tend- 
ing to  show  that  the  fuUeral  would  have  been 
postponed  had  the  message  been  received  from 
the  plaintiff  to  the  effect  that  he  desired  to 
attend  it.  We  do  not  agree  with  them  in 
this  contention.  The  son  and  son>in-law  of 
the  deceased  testified  that  they  assisted  Mrs. 
Upshaw  in  making  the  funeral  arrangements, 
for  her  deceased  husband,  and  that  it  was 
understood  and  agreed  between  themselves 
that  the  funeral  would  be  postponed  if  word 
was  received  from  the  plaintiff  and  his  fami- 
ly that  they  desired  to  attend ;  that  the  object 
in  sending  the  message  to  the  plaintiff  was  to 
notify  him  and  his  family  of  the  death  of  Mr. 
I^pshaw  in  order  that  they  might  attend  the 
funeral.  The  son  and  son-in-law  having  testi- 
fied that  they  assisted  in  making  the  funeral 
arrangements,  their  testimony  in  regard  to 
the  postponement  of  the  funeral  was  not  hear- 
say, and  was  therefore  competent  to  show 
that  the  funeral  would  have  been  postponed 
had  the  plaintiff  notified  them  to  do  so. 

It  is  next  insisted  by  counsel  for  defend- 
ant that  it  is  not  liable,  because  the  plaintiff 
did  not  live  within  the  free-delivery  limits  of 
the  telegraph  company  at  Warren,  and' that 
no  fee  was  paid  to  send  a  Special  messenger 
to  deliver  it.  The  testimony  shows  that  the 
plaintiff  was  a  night  watchman  for  the  Ar- 
kansas Lumber  Company  and  lived  just  out- 
side the  delivery  limits  of  the  telegraph  com- 
pany at  Warren;  that  the  lumber  company 
had  an  office  within  the  free  delivery  limits 
at  Warren,  and  that  it  was  the  custom  of  the 
timekeepers  to  deliver  telegrams  to  employees 
which  were  sent  to  its  office  within  the  free 
delivery  limits;  that  the  plaintiff  was  well 
known  to  the  officers  of  the  lumber  company 
there,  and  that  the  [551]  lumber  company 
would  have  delivered  the  message  to  him, 
had  it  been  delivered  to  its  office  within  the 
corporate  limits  of  Warren.  The  question 
of  whether  the  defendant  company,  by  the 
exercise  of  ordinary  diligence,  could  have 
delivered  the  message  to  the  plaintiff  within 
its  delivery  limits,  under  the  facts  and  cir- 
cumstiinces  adduced  above,  was  one  of  fact 
for  the  jury,  and  was  properly  submitted  to 
it  for  its  determination.  Arkansas,  etc.  K. 
Co.  V.  Stroude,  82  Ark.  117,  100  S.  W.  7»0. 
See  also  Western  Union  Tel.  Co.  v.  Webb,  94 
Ark.  350,  126  S.  W.  1072.  It  will  be  re- 
membered that,  although  the  telegraph  oper- 
ator at  Warren  testified  that  he  inquired  at 


the  office  of  the  ArkansM  Lumber  Company 
for  the  plaintiff  and  was  told  that  he  worked 
for  the  cbtnpatiy  but  that  his  address  and 
whereabouts  were  not  at  the  time  known,  the 
timekeeper  for  the  lumber  company  testified 
that  he  did  know  the  plaintiff^  and  that  no 
inquiry  was  made  of  him  by  the  telegraph 
company.  It  was  also  shown  that  if  the 
message  had  been  delivered  to  the  lumber 
company  its  employees  would  have  delivered 
the  message  to  the  plaintiff. 

It  is  next  contended  that  the  verdict  was 
excessive;  and  in  this  contention  we  agree 
with  counsel  for  defendant.  It  is  true  that 
in  the  case  of  the  Western  Union  Tel.  Co.  v. 
Rhine,  90  Ark.  67,  117  S.  W.  1069,  we  allowed 
a  recovery  of  $400  under  somewhat  similar 
circumstances.  There  it  was  shown  that  the 
body  became  badly  decomposed  and  offensive 
odors  came  from  it,  and  we  said  it  could  have 
afforded  the  mother  but  little  consolation  or 
satisfaction  to  have  viewed  her  son's  re- 
mains in  such  condition,  if  indeed  it  was 
practical  for  her  to  view  them  at  all.  There 
is  a  great  difference,  however,  between  the  af- 
fection existing  between  a  mother  and  her  son 
and  a  son-in-law  and  his  father-in-law.  The 
body  of  the  deceased  in  the  present  case  was 
not  embalmed,  and  the  undertaker  testified 
that  the  body  could  not  have  been  kept  longer 
than  twenty-four  hours  without  becoming 
decomposed.  Mr.  Upshaw  died  on  the  morning 
of  the  16th  inst.  and  was  buried  at  4  o'clock 
in  the  afternoon  on  the  next  day.  The  testi- 
mony shows  that,  had  the  [552]  telegram 
been  delivered  to  the  plaintiff  without  delay, 
he  could  not  arrive  at  Doniphan  until  between 
9  and  10  o'clock  on  the  morning  of  the  18th. 
He  would  then  have  had  to  travel  thirteen 
miles  to  the  residence  where  the  deceased's 
body  lay,  and  by  the  time  he  arrived  there 
the  body  would  have  been  necessarily  dis- 
colored and  badly  decomposed.  Therefore,  in- 
stead of  seeing  the  features  of  Mr.  Upshaw  as 
they  appeared  in  life,  he  would  only  have 
been  permitted  to  follow  it  to  the  grave.  The 
plaintiff  had  not  seen  his  father-in-law  for 
seven  years,  and  did  not  during  that  time 
visit  him,  although  a  correspondence  was 
kept  up  between  his  family  and  that  of  his 
father-in-law.  The  plaintiff  himself,  however, 
had  not  written  to  his  father-in-law  during 
these  Seven  years.  The  son  and  another  son- 
in-law  lived  near  Reuben  Upshaw  and  made 
all  arrangements  for  the  funeral.  There  was 
no  duty  devolving  upon  plaintiff  in  that  re- 
gard, and  all  he  could  have  done  would  be 
to  follow  the  body  to  the  grave.  We  think 
under  the  circumstances  related  above  that 
the  verdict  of  $250  was  too  much.  We  think 
that  $50  would  have  been  a  sufficient  amount 
to  compensate  plaintiff  for  all  niental  pain 
suffered  by  him.  The  judgment,  therefore, 
will  be  reversed,  and  judgment  will  be  entered 
here  for  plaintiff  in  the  sum  of  fifty  dollars. 
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HOTE. 


Wl&at  Is  Ezoessive  Verdict  for  Mental 
Ansvish  in.  Telegraph   Case. 

Introductory,   524. 

Generally,  524. 

Person  Prevented  from  Reaching  Relative  be- 
fore Death,  525. 

Person  Prevented  from  Reaching  Relative  be- 
fore Final  Unconsciousness,  525. 

Person  Prevented  from  Attending  Funeral  of 
Relative,    525. 

Person  Prevented  from  Seeing  Remains  of 
Relative  before  Burial,  626. 

Person  Deprived  of  Consolation  of  Relative 
at  Death  of  Another  Relative,  526. 

Person  Deprived  of  Funds  with  Which  to 
Bury  Relative,  526. 

Miscellaneous  Verdicts,    526. 

Introductoty, 

In  the  note  to  Western  Union  Tel.  Co.  v. 
Bickerstaff,  Ann.  Cas.  1913B  242,  the  earlier 
cases  discussing  the  question  what  is  an  ex- 
cessive verdict  for  mental  anguish  in  a  tele- 
graph case  are  collated.  The  present  note 
treats  the  recent  cases  in  the  manner  followed 
in  the  earlier  note. 

Generally. 

The  amount  of  damages  to  be  awarded  for 
mental  anguish  caused  by. the  negligent  trans- 
mission of  a  telegram  is  a  question  for  the 
jury  and  the  general  rule  is  that  a  court  will 
not  interfere  with  a  verdict  on  the  ground  gf 
excessiveness  unless  the  amount  awarded  is 
so  palpably  large  as  to  indicate  that  the 
jury  have  been  actuated  by  passion  or  preju- 
dice, or  moved  by  undue  sympathy.  Western 
Union  Tel.  Co.  v.  Rowell,  166  Ala.  661,  61 
So.  880;  Western  Union  Tel.  Co.  v.  Dunlap, 
183  Ala.  464,  62  So.  763;  Markley  v.  West- 
em  Union  Tel.  Co.  159  la.  657,  141  N.  W. 
443;  Albrook  v.  Western  Union  Tel.  Co.  169 
la.  412,  160  N.  W.  75;  Young  v.  Western 
Union  Tel.  Co.  107  N.  C.  370,  11  S.  E.  1044, 
22  Am.  St.  Rep.  883,  9  L.R.A.  669;  Robert- 
son V.  Western  Union  Tel.  Co.  95  S.  C.  356, 
78  8.  E.  977;  Western  Union  Tel.  Co.  v. 
Vance  (Tex.)  151  S.  W.  904;  Western  Union 
Tel.  Co.  V.  Tucker  (Tex.)  152  S.  W.  199 ;  West- 
em  Union  Tel.  Co.  v.  Wilson  (Tex.)  152  a  W. 
1169;  Westem  Union  Tel.  Co.  v.  Richards 
(Tex.)  158  S.  W.  1187;  Western  Union  Tel.  Co. 
V.  Gest  (Tex.)  172  S.  W.  183;  Western  Union 
Tel.  Co.  V.  Riviere  (Tex.)  174  S.  W.  660; 
Western  Union  Tel.  Co.  y.  Holcomb  (Tex.) 
175  S.  W.  750.  In  Albrook  v.  Western  Union 
TeL  Co.  supra,  the  court  said:  "It  is  said 
the  amount  of  damages  awarded  is  excessive. 
In  Mentaer  v.  Westem  Union  TeL  Co.  93  la. 
752,  62  N.  W.  1,  57  Am.  St.  Rep.  294,  28 
L.R.A.  72,  and  Cowan  v.  Westem  Union  Tel. 


Co.  122  la.  379,  98  N.  W.  281,  101  Am.  St 
Rep.  268,  64  L.R.A.  545,  the  jury  in  each  ease 
returned  a  verdict  for  a  smaller  amoimt  than 
the  verdict  in  this  case  and  it  is  said  by  ap- 
pellant that  the  facts  were  as  aggravated  aa 
here.     But  the  !act  that  the  jury  did  so  ia 
not  a  precedent  for  what  the  court  ought  to 
do.    It  is  a  questicm  for  the  jury.    The  fact 
that  the  jury  in  this  case  allowed  a  larger 
amount  than  we  would  does  not  necessarily 
require  us  to  fix  the  amoimt.     Such  a  rule 
would  put  the  court  in  the  place  of  the  jury. 
We  may   interfere  if  the  award   is  clearly 
excessive,  but  the  fact  that  the  jury  allowed 
more  than  we  would  does  not  necessarily  in- 
dicate that  the  jury  acted  through  passion 
or  prejudice.     There  is,  of  course,  no  fixed 
.standard.     One  jury  might  award  a  larger 
sum  than  another  where  the  facts  were  no 
more  aggravated.    The  damages  are  not  based 
at  so  much   per  hour  as  suggested  by  ap- 
pellant.    Plaintiff  was  not  prevented  from 
being  present  at  his  mother's  funeral,  but 
he   was   delayed   about   nine   hours   waiting 
along  the  way  and  at  railway  stations  with 
his  mother   lying   dead  and   he  delayed  ih 
meeting  his  relatives,  and  not  permitted  to 
participate    in    the    funeral    arrangements. 
Some  men  are  so  constituted  that  they  are 
able   to   control   their    feelings   better   than 
others  and  it  is  for  the  jury  to  say  how  much 
in  this  case  plaintiff  should  recover.     The 
circumstances  were  such  as  to  produce  mental 
suffering."    So  in  Western  Union  Tel.  Co.  v. 
Dunlap,  183  Ala.  454,  62  So.  763,  in  sustain- 
ing an  award  of  seven  hundred  dollars  for 
delay  in  forwarding  a  telegram  sent  to  in- 
form a  daughter  that  her  father  was  near 
death,  the  court  said :     "While  the  amount  of 
plaintiff's  damages  was,  under  the  evidence, 
a  question  for  the  jury,  we  are  decidedly  of 
the  opinion  that  the  verdict  was  so  excessive 
as  to  require  the  trial  court  to  set  it  aside 
and  award  the  defendant  a  new  trial.    There 
was  not  any  count,  nor  even  a  claim,  that 
there  was  any  wantonness  as  to  the  delay  in 
delivery  of  the  message;  and  we  see  no  basis 
in,  or  tendency  of,  the  evidence  to  support  a 
verdict  for  the  amount  awarded  here.    While, 
as  before  stated,  the  amount  of  the  damages 
in  this  case  is  for  the  jury  to  say,  y«t  we 
will  say,  in  the  language  of  another,  that  it 
is  for  another  jury,  and  not  this  one,  unless 
the  plaintiff    .    .    .    shall  within  thirty  days 
from  the  date  of  this  decree,  remit  $550  of 
the    verdict    and    judgment    recovered,    and 
agree  to  accept  a  judgment  for  $150,  and  the 
defendant    .    .    .    shall  agree  to  accept  such 
reduction  of  the  judgment  appealed  from,  ia 
which  event  the  judgment  appealed  from  will 
be  so  corrected  as  to  amount  and,  as  oor- 
Tected,  affirmed."    In  Westem  Union  Tel.  Ce. 
V.  Tucker  (Tex.)  152  S.  W.  199,  it  was  said: 
"In  this  case  it  is  further  insisted  that  the 
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▼erdict  is  excessive,  and  that  for  this  reason 
the  trial  court  should  have  granted  a  new 
triaL  There  is  no  fixed  rule  for  the  allow- 
ance of  damages  in  cases  of  the  kind  under 
consideration.  The  rules  on  the  subject  are 
well  settled.  In  all  such  eases  a  large  dis- 
cretion is  confided  to  the  jury  and  the  trial 
coart,  and  where,  as  here,  the  amount  of 
damages  has  been  approved  by  the  trial  court, 
the  verdict  will  not  ordinarily  be  disturbed, 
unless  its  excess  be  so  great  when  considered 
in  reference  to  the  evidence  as  to  make  it 
probable  at  least  that  the  verdict  was  the 
result  of  passion." 

Person  Prevented  front  ReacMng  Bela^ 
live  before  JOeath, 

The  following  verdicta  for  menial  cmguiah 
suffered  because  of  the  inability  to  reach  a 
parent  before  his  or  her  death  have  been  tus- 
tamed  as  not  exeessive. 

$1000. — Southwestern  Tel.  etc.  Co.  v.  Gehr- 
ing  (Tex.)  137  S.  W.  764  (daughter  prevent- 
ed from  reaching  father  three  hours  before 
he  died  through  negligence  of  telephone  com- 
pany; father  unconscious  whole  time) ; 

$850. — Western  Union  Tel.  Co.  v.  Daniels 
(Tex.)  152  S.  W.  1116  (daughter  prevented 
from  reaching  mother  before  her  death  and 
burial)  ; 

$550. — Markley  v.  Western  Union  Tel.  Co. 
159  la.  557,  141  N.  W.  443  (son  prevented 
from  reaching  mother  before  her  death). 

The  folloioing  verdict  for  mental  anguish 
suffered  heccmse  of  the  inability  to  rea-ch  a 
father  before  his  death  has  been  declared  eoh 
cessive. 

$700. — Western  Union  Tel.  Co.  v.  Dunlap, 
183  Ala.  454,  62  So.  763  (daughter  prevented 
from  reaching  father  before  his  death,  could 
not  have  reached  him  in  time  had  there  been 
no  delay,  attended  funeral;,  verdict  reduced 
to  $160 ) . 

The  folloicing  verdicts  for  mental  anguish 
suffered  because  of  the  inability  to  reach  a 
son  or  daughter  before  hia  or  her  death  have 
teen  sustained  as  not  eixfcessive : 

$1000.— Western  Union  Tel.  Co.  v.  Seffel, 
31  Tex.  Civ.-App.  134,  71  S.  W.  616  (mother 
prevented  from  reaching  daughter  before  her 
death ) ; 

$947.50.— Western  Union  Tel.  Co.  v.  Vance 
(Tex.)  151  S.  W.  904  (father  prevented  from 
reaching  seventeen  year  old  married  daughter 
before  her  death,  daughter  unconscious  and 
could  not  have  recognized  father). 

The  follou:ing  verdict  for  mental  anguish 
suffered  because  of  the  inability  to  rea^h  a 
brother  before  his  death  has  been  sustained 
as  not  excessive: 

$2500. — Stuart  v.  Western  Union  Tel.  Co. 
66  Tex.  680,  18  S.  W.  361,  59  Am.  Rep.  623 
(brother  prevented  from  seeing  brother  be- 
fore death,  or  attending  his  funeral). 


The  foUoicing  verdict  for  mental  anguish 
Buffered  because  of  the  inability  of  a  wife  to 
reach  her  husband  before  his  death  has  been 
9ustaiined  as  not  excessive: 

$1000.^Westem  Union  Tel.  Co.  t.  Clark 
(Tex.)  25  S.  W.  990  (wife  deprived  of  con- 
solation of  being  present  and  administering 
to  husband  in  his  last  illness). 

Person  Prevented  from  Reaching  Rela^ 
live  before  Final  Unconsciousness, 

The  follou^ng  verdict  for  mental  anguish 
suffered  because  of  the  inability  to  reach  a 
dying  relative  before  final  unconsciousness 
has  been  sustained  as  not  exoessive: 

$1500.— Western  Union  Tel.  Co.  v.  Hill 
(Tex.)  162  S.  W.  382  (husband  prevented 
from  reaching  wife). 

Pers€ni  Prevented  from  Attending 
Funeral  of  Relative. 

The  following  verdicts  for  mental  anguish 
suffered  because  of  the  inability  to  be  present 
at  the  funeral  of  a  parent  have  been  sustained 
as  not  excessive: 

$1050.— Western  Union  Tel.  Co.  v.  Gest 
(Tex.)  172  S.  W.  183  (daughter  prevented 
from  attending  father's  funeral )  j 

$1000.— Western  Union  Tel.  Co.  v.  Smith, 
15  Ky.  L.  Rep.  334  (son  prevented  from 
attending  father's  funeral) ; 

$674.— Postal  Tel.  Cable  Co.  v.  Thornton, 
153  Ky.  176,  164  S.  W.  1100  (son  prevented 
from  attending  mother's  funeral) ; 

$500.— Western  Union  Tel.  Co.  v.  Wilson 
(Tex.)  162  S.  W.  1169  (son  prevented  from 
attending  mother's  funeral) ; 

$375.^Westem  Union  Tel.  Co.  v.  Sharp 
(Ark.)  180  S.  W.  604  (daughter  prevented 
from  attending  father's  funeral). 

The  following  verdicts  for  mental  anguish 
suffered  because  of  the  inability  to  be  present 
at  the  funeral  of  a  paarent  have  been  declared 
excessive: 

$3000. — ^Western  Union  Tel.  Co.  v.  Evans, 
108  Ark.  39,  156  S.  W.  424  (son  prevented 
from  attending  funeral. of  ijaother,  burial,  was 
to  take  place  in  distant  town  away  from 
those  who  could  have  consoled  son;  verdict 
reduced  to  $500)  ; 

$250. — See  the  reported  case  (man  prevent- 
ed from  attending  funeral  of  father-in-law, 
had  not  seen  deceased  for  sev^n  years,  did  not 
correspond  with  him,  other  relatives  made 
funeral  arrangements,  and  body  would  have 
been  decomposed  and  funeral  been  delayed 
until  his  arrival;  verdict  reduced  to  $50). 

The  follounng  verdict  for  mental  anguish 
suffered  because  of  the  inability  to  be  present 
at  the  funeral  of  a  son  has  been  sustained  as 
not  excessive: 

$750. — Western  Union  Tel.  Co.  v.  Kinsley, 
8  Tex.  Civ.  App.  527,  28  S.  W.  831  (mother 
prevented  from  attending  son's  funeral). 
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The  following  verdict  for  mental  anguish 
suffered  beoause  of  the  inability  to  be  present 
at  the  funeral  of  a  daughter  has  been  declared 
excessive : 

$6000.— Western  Union  Tel.  Co.  v.  Skinner 
(Tex.)  128  S.  W.  715  (mother  prevented  from 
attending  daughter's  funeral;  verdict  reduced 
to  $1000). 

The  following  verdict  for  mental  anguish 
suffered  because  of  the  inability  to  be  present 
at  the  funeral  of  a  sister  has  been  sustained 
as  Tvot  excessive: 

.  $500.— Weetern  Union  Tel.  Co.  v.  Toms,  99 
Ark.  117,  137  S.  W.  559  (brother  prevented 
from  attending  sister's  funeral). 

The  following  verdicts  for  fnenial  anguish 
suffered  because  of  the  inability  to  be  present 
at  the  funeral  of  a  brother  or  sister  have  been 
declared  excessive: 

$1000.-— Western  Union  Tel.  Co.  v.  Freeman 
(Ark.)  180  S.  W.  743  (sister  prevented  from 
attending  sister's  funeral;  verdict  reduced  to 
$400) ;  Western  Union  Tel.  Co.  v.  Holcomb 
(Tex.)  175  S.  W.  750  (brother  prevented 
from  attending  brother's  funeral;  verdict  re- 
duced to  $500)  ; 

$600. — Western  Union  Tel.  Co.  v.  Scanlon, 
115  Ark.  515,  171  S.  W.  916  (sister  prevented 
from  attending  sister's  funeral;  verdict  re- 
duced to  $250). 

Persiyn  Brevented  from  Seeing  Remaitut 
of  Belative  before  Burial. 

The  following  verdicts  for  mental  anguish 
suffered  because  of  the  inability  to  see  the 
renuiins  of  a  relative  before  burial  have  been 
sustained  (w  not  excessive: 

$1475. — ^Western  Union  Tel.  Co.  ▼.  Berin- 
ger,  84  Tex.  38,  19  S.  W.  336  (son  prevented 
from  seeing  remains  of  father  and  being  pres- 
ent  at  his  funeral) ; 

$600. — Western  Union  Tel.  Co.  v.  Jeanes 
(Tex.)  29  S.  W.  1130  (son  prevented  from 
seeing  father  before  burial  and  attending  his 
funeral ) . 

Person  Deprived  of  Coneol^tion  of  Jftola- 
'  '    live  at  Death  of  Another  Relative. 

The  following  verdicts  for  mental  anguish 
suffered  because  of  being  deprived  of  the  con- 
solation of  a  relative  at  the  death  or  funeral 
of  another  relative  have  been  sustained  as  not 
excessive : 

$1207.87.— Western  Union  Tel.  Co.  v.  Tuck- 
er (Tex.)  162  S.  W*  199  (anguish  of  mother 
over  failure  of  her  parents  to  attend  her 
child's  funeral) ; . 

$225. — Western  Union  Tel.  Co.  ▼.  Mooney 
(Tex.)  160  S.  W.  318  (woman  deprived  of 
consolation  of  sister  immediately  foUowinig 
death  of  husband). 

The  folloicing  verdict  for  mental  angtUsh 
suffered  because  of  being  deprived  of  the  oon- 


eolation  of  a  relative  at  the  funeral  of  an- 
other relative  has  been  declared  excessive: 

$500.T-We8tern  Union  Tel,  Co.  v.  Crow, 
106  Ark.  117,  152  S.  W.  1015  (husband  de- 
prived of  consolation  of  wife  at  his  father's 
funeral;  verdict  reduced  to  $100). 

JPerson  Deprived  of  Funds  uHth  Whit^  to 

Bury  Relative. 

The  following  verdicts  for  mental  anguitik 
suffered  because  of  the  deprivation  of  funds 
with  which  to  bury  a  relaiive  have  been  tus- 
tained  as  not  excessive: 

$1500.45.— Western  Union  Tel.  (^.  ▼.  Mc- 
Farlane  (Tex.)  161  S.  W.  57  (menUl  anguish 
of  husband  because  of  improper  transmis- 
sion of  telegram  asking  funds  to  bury  wife, 
body  decomposed,  improper  burial  in  distant 
county) ; 

$600. — ^Westa-B  Union  Tel.  Co.  ▼.  Richards 
(Tex.)  158  S.  W.  1187  (failure  to  transmit 
promptly  message  asking  funds  to  bury  wife, 
husband  suffered  many  hours  and  wife  buried 
as  pauper). 

MisoeUaneous  Verdicts. 

The  following  miscellaneous  verdicts  for 
mental  anguish  suffered  because  of  the  fail- 
ure promptly  to  transmit  a  telegram  Jkove 
been  sustained  as  not  excessive: 

$1500.— Western  Union  Tel.  Co.  v.  Rowell, 
166  Ala.  651,  51  So.  880  (husband  delayed 
two  days  in  reaching  sick  wife,  would  have 
secured  necessary  medical  attention,  life 
might  have  been  saved) ; 

$1000.25.— Western  Union  Tel.  CJo.  ▼. 
Stephens,  2  Tex.  Civ.  App.  129,  21  S.  W.  148 
(suffering  of  parents  because  of  failure  of 
physician  to  reach  sick  child) ; 

$375. — Robertson  v.  Western  Union  Tel. 
Co.  95  S.  C.  356,  78  S.  E.  977  (menUl 
anguish  of  wife  for  fifteen  hours  by  being 
deprived  of  the  presence  of  her  husband  after 
sudden  illness) ; 

$300. — Western  Union  Tel.  Co.  v.  Arant,  88 
Ark.  499,  115  S.  W.  136  (mother  prevented 
from  bringing  home  body  of  son,  buried  in 
another  state,  anxiety  for  weeks  until  body 
could  be  exhumed  and  brought  home,  unable 
to  see  remains  on  account  of  condition  of 
body). 

The  following  miscellaneous  verdicts  for 
mental  anguish  suffered  because  of  the  failure 
promptly  to  transmit  a  telegram  have  been 
declared  excessive: 

$1200.— Western  Union  Tel.  Co.  v.  Riviere 
(Tex.)  174  S.  W.  650  (daughter  kept  from 
dying  father's  bedside  twelve  hours;  recog- 
nized her  when  she  arrived  and  spoke  to  her 
by  name,  lived  three  days;  verdict  reduced  to 
$600)  ; 

$1000» — Western  Union  Tel.  Co.  v.  Flanna- 
gan,  113  Ark.  9,  167  S.  W.  701  (suffering  of 
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wife  by  not  being  met  by  butoband  on  arriv- 
ing  in  strange  city,  place  to  stay  provided  by 
husband*B  employer;  verdict  reduced  to  $100). 


ORB  ET  All. 

T. 

SUTTON  ET  Ali. 


ICinnesota  Supreme  Court — July  17,  1014. 
127  Minn.  87;  14S  N.  W.  1060. 


Appeal  —  Deelaioa  om  Fener  Appeal  — 
Law  of  tl&e  Case. 

A  proposition  decided  upon  a  former  ap- 
peal becomes  the  law  of  the  case  and  should 
not  be  re-examined  in  a  subsequent  appeal  in 
the  same  action. 

[See  2  R.  C.  L.  tit.  Appeal  and  Error,  p. 
223.] 

Tender  —  Eridenee  Suffieient* 

The  pleading  and  evidence  required  a  find- 
ing on  the  issue  of  tender  of  payment  by  the 
judgment  debtor  under  whicli  plaintiffs  affect- 
ed redemption.  If  the  findings  in  this  case  are 
to  be  construed  to  the  effect  that,  by  direct 
authority  of  the  judgment  debtor,  a  tender 
in  lawful  money  of  the  full  amount  of  plain- 
tiffs' judgment  was  not  made  to  them  per- 
sonally prior  to  tbe  time  when  they  could 
use  the  same  for  redemption  purposes,  they 
are  not  justified  by  the  evidence. 

Tender  of  Payatent  of  Judgment. 

No  one  in<  the  line  of  redemptioners,  nor 
an  intermeddler,  may  by  tender  of  payment 
of  a  judgment  impair  or  destroy  a  judgment 
creditor's  right  to  use  the  judgment  to  effect 
redemption. 

[See  note  at  end  of  this  case.] 

Same. 

To  destroy  a  judgment  creditor's  right  to 
use  the  judgment  as  a  means  for  obtaining 
certain  land  through  redemption,  it  is  not 
indispensable  that  the  judgment  creditor,  in 
addition  to  tender  of  payment,  bring  suit  to 
compel  satisfaction  of  the  judgment  and  de- 
posit the  money  tendered  in  court. 

[See  note  at  end  of  this  case.] 

Same. 

A  tender  by  the  judgment  debtor  of  the 
full  amount  due  on  a  judgment,  under  which 
the  judgment  creditor  has  filed  an  intention 
to  redeem  land,  before  the  arrival  of  the 
time  when  the  judgment  could  be  used  for 
such  purpose,  and  under  circumstances  clear- 
ly disclosing  that  both  parties  appreciated  the 
purpose  of  such  tender,  destroys  the  right  of 
the  judgment  creditor  to  thereafter  use  the 
judgment  as  a  basis  for  redeeming  such 
land. 

[See  note  at  end  of  this  case.] 

Same. 

But  if  a  redemption  is  made  by  a  judgment 
creditor    whose    right    to    make    it,    though 


good  on  the  face  of  the  record,  has,  in  fact, 
been  destroyed  by  the  tender  of  the  payment 
of  the  judgment,  the  title  of  the  purchaser  at 
the  sale  nevertheless  passes  to  him,  if  the 
holder  thereof  accepts  the  redemption  money 
with  full  knowledge  of  the  tender. 
[See  note  at  end  of  this  ease.] 

Mortgasea  —  Redemption  from   Fore- 
closure. 

Assuming  a  valid  tender  proven,  ii  is  held : 

(a)  That  the  defendant  Torinua,  the  hold- 
er of  the  title  acquired  through  the  mortgage 
foreclosure  sale,  by  accepting  the  redemption 
money  paid  by  plaintiffs,  judgment  creditors, 
with  full  knowledge  of  the  facts  showing  that 
the^  had  no  right  to  redeem,  thereby  suffered 
plamtiffs  to  succeed  to  his  title  and  cannot 
now  question  the  validity  of  their  redemp- 
tion. 

(b)  That  the  evidence  does  not  show  any 
rights,  or  equities  which  required  the  court  to 
relieve  the  defendant  William  Sutton,  junior 
to  plaintiffs  in  the  line  of  redemption ers,  who 
atempted  to  redeem  under  a  mortgage,  re- 
corded without  the  prepayment  of  the  regis- 
try tax.  Nor  has  Sutton  alone,  or  in  con- 
junction with  any  other  defendant,  any 
equities  through  which  to  attack  plaintiffs' 
title. 

(c)  That  the  defendant  Sauntry,  the  own- 
er, after  the  expiriation  of  the  year  of  redemp- 
tion, had  no  interest  in  the  land  so  as  to 
question  plaintiffs'  redemption,  and  his  right 
to  have  the  land  applied  to  the  payment  of 
such  of  his  debts  as  were  liens  thereon,  de- 
pended entirely  upon  the  lienholders  making 
redemption  in  strict  conformity  with  the  stat- 
ute. 

(Syllabus  by  Court.) 

Appeal  from  District  Court,  St.  liouis 
county:    Fssleb,  Judge. 

Action  to  quiet  title.  Charles  N.  Orr  et 
al.,  plaintiffs,  and  William  Sutton  et  al., 
defendants.  Judgment  for  plaintiffs.  De- 
fendants appeal.  The  facts  are  stated  in  the 
opinion.     Apfi&med. 

J,  N,  Searlea,  Manwaring  d  SuHivan  and 
Butler  d  Mitchell  for  appellants. 

William  Q,  White  and  Theodore  BoUieter 
for  respondents. 

[39]  Holt,  J. — Action  to  quiet  title.  Wil- 
liam Sauntry  owned  an  undivided  half  of 
valuable  mining  lands  in  St.  IfOuis  county, 
this  state,  which  he  mortgaged  to  secure  the 
sum  of  $30,000.  He  defaulted  and  the  mort- 
gage was  duly  foreclosed  by  advertisement. 
The  year  for  redemption  expired  on  Septem- 
ber 20,  1911.  The  rights  acquired  by  the 
purchaser  at  the  sale  were  on  the  last  named 
date  held  by  Xouis  E.  Torinus,  the  sheriff's 
certificate  having  been  duly  assigned  to  him. 
The  mortgagor  was  insolvent^  and  unsatisfied 
j^dgment^  existed  against  him.  Transcripts 
of  the  following  judgments  were  docketed 
in  St.  Louis  county  prior  to  September  21, 
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1011:      (1)    A  transcript  of  a  judgment  in 
favor  of  Nathan  £.   Franklin  for  $8,243.34, 
docketed  July  22,  1910.     This  judgment  was 
assigned    to   Louis    £.    Torinus    and    proper 
record  made  on  September  23,  1911;    (2)    a 
transcript  of  judgment  in  favor  of  Fred  Ros- 
siter  for  $1,589.35,  docketed  October  24,  1910; 
(3)   a  transcript  of  a  judgment  in  favor  of 
John  J.  Kilty  for  $329,  docketed  at  5:15  p. 
m.  September  20,  1911,  together  with  proper 
records  showing  an  assignment  of  tiie  judg- 
ment to  William  Sutton,  September  18,  1911 ; 
and  (4)  a  transcript  of  a  judgment  in  favor 
of  Robert  W.  Hunt  &  Co.  for  $741.38,  docketed 
at  5:19  p.  m.  September  20,  1011,  with  proper 
records  showing  an  assignment  of  this  judg- 
ment to  plaintiffs  January  11,  1911.     In  the 
evening  of  September  20,  1011,  William  Saun- 
try  executed  a  second  mortgage  on  the  land 
to  William  Sutton  to  secure  a  demand  note 
for  $50.     It  appears  that  this  indebtedness 
represented  a  portion  of  attorney's  fees  owing 
to  one  Grannis  from  Sauntry  which  Grannis 
assigned  to  William  Sutton.     This  mortgage 
was  filed  in  the  office  of  the  register  of  deeds 
at  10  p.  m.  on  the  same  day.    But  no  mort- 
gage registry  tax  was  paid  thereon  until  long 
afterwards.     No  registry  number  was  placed 
on  the  mortgage,  nor  was  it  indexed  until  the 
next  morning  after  it  then  had  been  taken 
to  the  county  treasurer  and  he  had  certified 
thereon   that  it  was  exempt  from  taxation. 
Proper  notices  of   [40]   intention  to  redeem 
were   filed  so   that  the  respective  judgment 
creditors  were  placed  in  line  of  redemptioners 
in  the  order  above  given  and  the  mortgagee 
William  Sutton  last,  provided  each  had  a  good 
right  to  redeem.    Sauntry,  the  mortgagor  and 
owner,  did  not  redeem.    Louis  £.  Torinus  re- 
deemed on  September  25,  1911,  as  assignee  of 
Franklin  judgment.     Fred  Rossiter  the  next 
in  line  did  not  offer  to  redeem.    Nor  did  Wil- 
liam Sutton  make  any  attempt  to  redeem  as 
assignee  of  the  Kilty  judgment.    On  October 
6,  1911,  plaintiffs,  as  assignees  of  the  Robert 
W.  Hunt  &  Co.  judgment,  redeemed;  and  on 
October  9,  1911,  William  Sutton  in  turn  re- 
deemed as   mortgagee   in  the   $50   mortgage 
mentioned.    The  sheriff  upon  each  of  these  re- 
demptions issued  his  certificate  to  the  redemp- 
tioner.     October    10,    1911,  William  Sutton, 
claiming  to  be  the  owner  of  the  land  under 
his  redemption,  mortgaged  the  same  to  Loiiis 
E.  Torinus  to  secure  the  payment  of  $10,000. 
The  complaint  sets  out  the  various  matters 
very  fully,  alleges  conspiracy  between  the  de- 
fendants to  circumvent  plaintiffs  and  deprive 
them  of  their  right  to  redeem,  and  asks  that 
the  claims  of  each  defendant  to  the  land  be 
barred  and  the  cloud  cast  upon  plaintiffs'  title 
by  the  Sutton  redemption,  the  Torinus  mort- 
gage,  and   the   records   thereof   be   removed. 
In  addition  to  Torinus,  Sutton  and  Sauntry, 
the  latter's  wife  and  one  Lyman  Sutton  are 


made  defendants,  also  the  lessees  of  the  mine, 
but  the  latter  are  in  no  way  affected.  The 
court  found  plaintiffs  to  be  the  owners,  that 
the  defendants  had  no  right,  title  or  lien  in 
or  to  the  land,  and  directed  judgment  quieting 
title  in  plaintiffs  and  removing  the  cloud  cast 
on  their  title  by  the  record  of  the  Sutton  re- 
demption and  mortgage,  and  the  mortgage  to 
Torinus.  Defendants  appeal  from  the  order 
denying  their  motion  for  a  new  trial. 

Tlie  defendants  contend  for  a  new  trial 
upon  three  grounds:  (1)  No  mortgage  regis- 
try tax  was  required  upon  the  $50  mortgage 
under  which  Sutton  redeemed,  hence  his  re- 
demption vested  title  in  him;  (2)  plaintiffs 
lost  thair  ri^^t  to  redeem  by  Uie  tender  of 
payment  of  their  judgment  prior  to  the  time 
when  such  right  could  be  exercised;  (3)  even 
If  the  tax  be  held  applicabk  to  this  mort^ 
gage,  equities  will  relieve  defendants  since 
its  nonpayment  was  the  result  of  an  honest 
[41]  mistake  induced  by  the  conduct  of  the 
administrative  officers  of  the  state  and  county, 
and  the  tax  was  paid  before  the  trial. 

In  a  former  opinion  in  this  case  (Orr  v. 
Sutton,  119  Minn.  193,  137  N.  W.  973,  42 
L.ILA.(N.S.)  146)  we  held  that  this  mort- 
gage, upon  which  the  registry  tax  imposed 
by  chapter  328,  p.  448,  Laws  1907,  was  not 
paid  before  it  was  recorded,  furnished  no 
sufficient  legal  basis  for  redemption  from  the 
foreclosure  sale  here,  involved.  This  was  fol- 
iowing  and  applying  the  rule  announced  in 
State  V.  Fitzgerald,  117  Minn.  192,  134  N.  W. 
728,  that  all  mortgages  including  those  of  $50 
and  less  are  subject  to  the  registry  tax.  We 
are  earnestly  importuned  to  re-examine  the 
question,  on  the  ground  that  that  decision 
is  wrong  and  that  the  court  was  led  astray, 
because  counsel  on  both  sides  designedly  took 
the  position  that  the  law  violated  the  Consti- 
tution, unless  it  was  held  applicable  to  all 
mortgages  however  small.  Even  if  the  court, 
as  now  constituted,  entertained  doubts  con- 
cerning the  soundness  of  the  Fitzgerald  de- 
cision, a  well-settled  rule  of  law  stands  in 
the  way  of  any  re-examination  of  the  ques- 
tion upon  this  appeal,  for  on  this  proposition 
our  former  decision  herein  is  the  law  of  the 
case  and  binding  on  us.  Tliere  is  nothing  in 
the  situation  which  calls  for  a  deviation  from 
this  well-established  doctrine.  No  applica- 
tion was  made  for  reargument  when  the  form- 
er appeal  was  determined.  In  Terryll  v.  Fari- 
bault, 84-Minn.  341,  87  N.  W.  917,^t  is  said: 
'"Die  case  was  here  on  a  former  appeal  and 
the  notice  of  claim  for  damages  was  held  suf- 
ficient. 81  Minn.  619,  84  N.  W.  468.  That 
decision,  whether  right  or  wrong,  must  be 
treated  as  the  law  of  the  case  and  the  ques- 
tion cannot  be  re-examined  at  this  time." 
The  same  rule  was  stated  thus  in  Bradley 
y.  Norris,  67  Minn.  48,  69  N.  W.  624:  "This 
court  has  the  right  to  overrule  the  decision 
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made  on  the  former  appeal  in  some  other 
caae,  but  in  this  case  it  must  be  followed." 
See  also  Sehleuder  y.  Corey,  30  Minn.  601, 
16  N.  W.  401;  Smith  T.  Glover,  50  Minn.  58, 
52  N.  W.  210,  912;  Tilleny  ▼.  Wolverton,  54 
Minn.  75,  55  N.  W.  822 ;  Maxwell  v.  Schwartz, 
55  Minn.  414,  57  N.  W.  141 ;  St.  Paul  Trust 
Co.  T.  Kittson,  67  Minn.  69,  69  N.  W.  625; 
Phelps  ▼.  Sargent,  73  Minn.  260,  7«  N.  W.  25; 
Piper  V.  Sawyer,  78  Minn.  221,  80  N.  W. 
970;  Hibbs  v.  Marpe,  84  Minn.  178,  87  N. 
W.  363.  To  the  same  effect  many  authorities 
may  [42]  be  cited  from  other  juifiadictions: 
Adams  Co.  y.  Burlington,  etc.  R.  Co.  55  la. 
H  2  N,  W.  1064,  7  N.  W.  471;  Heffnar  ▼. 
Brownell,  75  la.  341»  89  N.  W.  640;  Bern  T. 
Shoemaker,  10  S.  D.  463,  74  N.  W.  239; 
Bolton  T.  Hey,  168  Pa.  St.  418,  31  Atl.  1097 ; 
and  Case  ▼.  Hoffman,  100.  Wis.  314,  72  N.  W. 
390,  74  N.  W.  220>  76  N.  W.  946,  44  L.R.A. 
728. 

One  of  the  main  defenses  pleaded  is,  plain- 
tiffs were  tendered  payment  of  their  judg- 
ment before  the^  time  arrived  at  which  it 
might  be  used  to  effect  redemption,  therefore 
the  one  made  by  them  was  wrongful  and  of 
no  validity  to  pass  title.  It  is  undisputed 
that  on  September  27,  1911,  Lyman  Sutton, 
accompanied  by  defendants'  attorney,  brought 
$785  in  gold  coin  to  plaintiffs'  office  and  ten- 
dered the  same  to  them  .personally  in  pay-* 
ment  of  the  judgment  held  •  by  them.  The 
amount  was  sufficient  and  was  verified  by  one 
of  plaintiffs.  Beyond  quibble  written  author- 
ity from  Sauntry  to  Lyman  Sutton  to  make 
the  payment  was  exhibited  to  plaintiffs.  The 
money  was  not  Sanntry's.  It  was  furnished 
by  Lyman  Sutton.  When  plaintiffs  refused 
to  accept,  Sutton  placed  the  money  in  his 
safe,  where  it  remained  ready  for  plaintiffs 
until  some  time  in  the  following  December* 
Defendants  insist  a  valid  tender  was  proven 
and  should  have  been  definitely  found  by  the 
court,  and,  in  case  the  findtngs  should  be  con- 
strued as  n^ativing  a  tender,  they  contend 
the  evidence  does  not  juistify  the  same.  It 
is  commendable  to  find  only  the  ultimate 
facts.  But  in  this  case  tender  was  set  up 
as  a  specific  defense  or  ground  for  contesting 
the  validity  of  plaintiffs'  redemption.  Wheth* 
er  William  Sauntry  actually  offered  plaintiffs 
lawful  money  in  sufficient  amount  to  pay 
their  judgment  prior  to  their  redemption, 
was  a  matter  of  pure  fact.  Whether  such 
fact  constituted  a  legal  defense,  is  a  question 
of  law.  The  court  below  may  have  been  sat- 
isfied of  the  Existence  of  the  fact,  but  may 
have  concluded  that  the  legal  effect  was  •f 
BO  eoniequence  to  defendants.  This  court 
may  take  a  different  view.  It  is  thus  ap- 
parent that  an  absence  of  a  specific  finding 
upon  the  issue  of  tender  is  not  fair  to  de- 
fendants, nor,  indeed,  to  plaintiffs  were  they 
appellants.  It  is  true  the  request  to  make 
Ann.  Cas.  1916C. — 84. 


findings  on  this  issue  was  not  in  the  proper 
form  (Hall  v.  ..Sauntry,  72  Minn.  420,  75 
N.  W.  420,  71  Am.  St.  Rep.  497),  neverthe- 
less  tender  was  so  important  [43]  a  matter  to 
a  right  decision  that  the  findings  should  not 
leave  the  fi^!t  of  its  being  made  in  doubt. 
This  is  a  ca«e  where  a  definite  finding  should 
have  been  made  on  this  issue.  Turner  v. 
Fryberger,  99  Minn.  236,  108  N.  W.  1118, 
109  N.  W.  229.  Moreover,  even  if  the  find- 
ings, coupled  with  the  court's  refusal  to 
amend  the  same  to  show  tender,  should  be 
construed  equivalent  to  a  finding  that  tender 
was  not  proven,  we  are  of  opinion  that  the 
evidence  as  it  now  stands  does  not  so  war- 
ranto The  money  was  there.  Plaintiffs  were 
lawyers.  They  knew  as  well  as  defendants 
what  it  was  intended  for,  and  what  was  at 
btake.  Ilieir  refusal  to  accept  payment  was 
no  doubt. a  deliberate  act  with  full  knowledge 
of  the  situation.  They  took  the  chance  of 
defendants  not  being  able  to  establish  that 
the  tender  was  made  by  authority  and  direc- 
tion of  Sauntry,  or  else  that  the  law  did  not 
give  the  debtor  the  right  to  stop  plaintiffs  at 
that  time  from  resorting  to  the  land  for  the 
satiflf action  .of  their  judgment.  We  shall 
therefore  assume  that  plaintiffs  were  ten- 
dered payment  of  their  judgment  before  the 
arrival  of  the  tiipe  when  they  could  use  it 
for  the  purpose, of  redemption. 

True^.no  one  in  the  line  of  redemptioners, 
either  ahead  of  or  behind  plaintiffs,  nor  any 
intermeddler,  could  extinguish  or  impair  their 
right  to  redeem  by  offering  to  pay  their  judg- 
mei^t.  The  only  one  who  possessed  this  right 
en  September  27,  1911,  was  the  judgment 
debtor.  His  right  was  absolute.  It  is  im- 
material who  furnished  Him  the  money,  or 
what  his  motives  were,  he  was.  then  entitled 
to  pay  the  judgment  or  cause  it  to  be  paid, 
for  the  time  had  not  arrived  when  plaintiffs 
could  use  it  for  redemption  purposes. 

It  is  asserted  the  tender  was  unavailing 
because  when  refused  the  only  way  to  keep 
it  good  was  to  pay  the  money  into  court  and 
beg^n  an  action  to  compel  a  satisfaction  of 
the  judgment.  Section  7908,  G.  S.  1913,  is 
cited.  This  provision  does  not  in  terms  apply 
to  this  case.  But  we  may  admit  that  the 
procedure  suggested  by  respondent  is  not  im- 
proper. However,  it  is  not  absolutely  neces- 
sary in  order  to  give  effect  to  the  tender. 
The  testimony  shows  that  the  gold  was  kept 
intact  for  plaintiffs  for  some  time  after  this 
action  was  brought  and  the  answer  served. 
In  the  answer  Sauntry  still  asserts  a  readi- 
ness to  pay.  At  any  time  after  Sutton's  re- 
demption [44]  plaintiffs  could  have  received 
from  the  sheriff  full  payment  of  their  judg- 
ment and  all  moneys  paid  by  them  in  their 
attempt  to  redeem,  including  the  wrongful 
payment  of  the  Kilty  judgment.  We  think 
the  tender  was  kept  good  and  the  money  is 
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available  now.  Dtnin  v.  Dewey,  75  Minn. 
153,  77  N.  W.  793;  Murray  v.  Nickeraon,  90 
Minn.  197,  96  N.  W.  898. 

Hie  claim  i«  also  presented  that  the  tender 
unaccepted  was  of  no  effect.  Harking  back 
to  the  early  case  of  Jackson  v«  Law,  5  Cow. 
(N.  Y.)  248,  Law  v.  Jackson,  9  Cow.  (N.  Y.) 
641,  text  books  and  decisions  state  that  a 
judgment  lien  cannot  be  discharged  by  ten- 
der. There  must  be  actual  payment.  The 
argument  is  that  so  long  as  the  judgment  re- 
mains a  lien  it  furnishes  a  basis  imder  the 
statute  for  the  right  to  redeem.  But  there 
is  quite  a  unanimity  among  the  authorities, 
in  states  where  the  mortgagee's  estate  is  con- 
sidered a  lien  or  pledge  merely,  that  a  tender 
of  the  debt  discharges  the  lien.  Kortright 
V.  Cady,  21  N.  Y.  343,  78  Am.  Dec.  145; 
Moore  v.  Norman,  43  Minn.  428,  46  N.  W. 
857,  9  L.R.A.  55,  19  Am.  8t.  Rep.  247.  That 
there  are  inherent  differences  in  the  quality 
of  a  judgment  lien  and  a  mortgage  lien  which 
justify  the  rule  that  a  tender  of  payment  of 
one  does  hot  discharge  a  tract  of  land  from 
its  lien,  while  it  does  as  to  the  otlier,  may 
be  doubted.  The  owner  of  the  debt  in  either 
case  may  voluntarily  release  any  real  estate 
from  the  one  as  well  as  from  the  other  with- 
out discharging  any  part  of  the  debt.  Be 
that  as  it  may,  this  court  has  recognised 
the  distinction  in  Rother  y.  Monahan,  60 
Minn.  186,  62  N.  W.  263.  But  that  case 
also  clearly  establishes  the  principle  applica- 
ble here,  namely,  that  a  tender  of  payment 
of  a  judgment  by  the  judgment  debtor  de- 
stroys and  extinguishes  the  right  to  make 
the  judgment  the  basis  for  a  redemption.  It 
may  well  be  that,  before  any  notice  of  inten- 
tion to  use  the  judgment  as  against  any 
particular  land  is  filed,  a  tender  of  payment 
does  not  impair  or  destrby  the  judgment 
creditor's  right  to  make  use  of  or  enforce 
the  judgment  generally.  But  when,  after 
he  has  so  done,  the  judgment  debtor  tenders 
payment,  the  creditor  must  accept  the  money 
and  let  that  land  alone.  Any  further  at- 
tempt to  proceed  against  the  land  in  question 
after  such  tender  must  be  considered  wrong* 
ful.  Mr.  Justice  Mitchell  thus  states  the 
[46]  view  of  the  court  in  the  case  cited  : 
''The  act  of  the  defendant  in  attempting,  un- 
der the  circumstances,  to  use  this  judgment 
for  redemption  purposes  was  wholly  in  his 
own  wrong.  If,  under  similar  circumstances, 
he  had  attempted  to  enforce  the  judgment  by 
execution,  a  court  would  have  unquestionably 
enjoined  him  from  doing  so,  or,  if  a  sale  had 
been  made  on  the  execution,  set  it  aside  as 
wrongful,  and  an  abuse  of  the  process  of  the 
court,  and  compelled  defendant  to  accept  the 
tender  and  satisfy  his  judgment.  Mason  v. 
Sudam,  2  Johns  Ch.  (N.  Y.)  172.  The  same 
principle  applies  where,  as  in  this  case,  the 
defendant  has  wrongfully  attempted,  notwith- 


standing the  tender,  to  use  the  statutoir 
process  of  redemption  for  the  purpose  of  col- 
lecting his  judgment  out  of  this  land.  It  in 
wholly  immaterial  what  the  object  of  the 
debtor  and  mortgagor  was  in  making  the 
tender, — even  if  it  waa  to  prevent  a  redemp- 
tion by  defendant.  He  must  be  presumed  to 
have  some  interest  in  preventing  such  a  re- 
demption. It  may  be  that  he  had  made  some 
advantageous  arrangement  with  tlie  plaintiff, 
the  holder  of  the  certificate  of  sale.  But  ivbat 
his  intent  or  motive  was  it  is  not  for  the 
courts  to  inquire.  He  had  a  legal  right  to 
pay  the  judgment,  and  thereby  prevent  a 
redemption  by  defendant.  Defendant's  duty 
and  only  right,  under  the  oircumstances,  wu 
to  accept  the  tender  and  satisfy  the  judgment. 
His  refusal  to  do  so  and  his  attempt  to  use 
his  judgment  for  redemption  purposes  were 
wrongful  and  a  clear  abuse  of  the  statutorr 
right  of  redemption.  The  court  will,  under 
such  circumstances,  set  aside  the  attempted 
redemption,  and  compel  defendant  to  do  what 
he  ought  to  have  done  in  the  first  instance, — 
accept  his  money  and  satisfy  his  judgment." 
And  we  think  it  has  l>een  definitely  deter- 
mined in  Roberts  v.>  Meighen,  74  Mian*  273, 
77  N.  W.  139,  that  it.  is  not  necessary,  in 
order  to  make  the  judgment  creditor's  at- 
tempt to  redeem  wrongful,  that  the  judgmeot 
debtor  prior  to  redemption  bring  the  money 
into  court  and  commence  suit  to  compel  sat- 
isfaction of  the  judgment.  In  that  case  pay- 
ment was  merely  tendered,  no  money  was 
brought  into  court  and  no  action  brought 
until  after  redemption.  The  point  waa  dis- 
tinctly made  in  appellant's  brief  that  such 
tender  was  not  sufficient  to  destroy  the  right 
to  use  the  judgment  as  a  basis  for  redemp* 
tion.  Chief  Justice  Start,  who  tried  the  case 
[46]  of  Rother  v.  Monahan,  eupra,  in  the 
court  below  and  therein  adverted  to  the  rule 
that  tender  of  payment  of  a  judgment  does 
not  release  its  lien  on  real  estate,  writes  the 
opinion  sustaining  the  court  below  in  the 
ruling  that  the  tender  as  made  destroyed  the 
right  to  use  the  judgment  lor  redemption 
purposes. 

Is  any  defendant  in  position  to  object  to 
plaintiffs'  redemption?  When  the  owner  fails 
to  redeem  from  a  mortgage  foreclosure  sale, 
the  purchaser  acquires  the  title  the  owner 
had  when  the  mortgage  was  given.  If  liea- 
holders  redeem  under  the  statutory  provi- 
sions, the  title  acquired  by  the  purchaser  at 
the  foreclosure  sale  is  thereby  vested  in  such 
redemptioners.  Even  when  thtf  redemptioner 
has  no  right  to  make  it,  or  does  not  conform 
io  the  law  in  so  doing,  the  title  neverthelcas 
passes  to  him,  if  the  one  from  whom  redemp- 
tion is  made  accepts  the  redemption  money, 
unless  there  exists  some  lienholder  whose  re- 
demption is  interfered  with  or  prejudiced. 
Willard  v.  Finnegan,  42  Minn.  476,  44  K.  W . 
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985,  8  L.B^.  50;  Todd  v.  Johnson,  50  Minn. 
310,  52  N.  W.  864;  same  case  in  56  Minn. 
60,  57  N.  W.  320;  Clark  v.  Butts,  73  Minn. 
361,  76  N.  W.  199.  No  doubt  Torinns  could 
hare  objected  to  plaintiffs'  redemption,  but 
be  did  not.  By  accepting  the  redemption 
money  paid  by  plaintilTs  he  relinquished  to 
them  the  title  he  had.  He  turned  over  his 
money  to  be  used  by  Sutton  in  making  the 
redemption  from  plaintiffs.  There  ia  nothing 
in  the  record  to  suggest  that  Torinus  did  not 
have  full  knowledge  of  the  tender  when  he 
accepted  and  receipted  for  the  money.  And 
we  think  it  follows  from  the  authorities  here- 
inbefore cited  that  the  only  person  who  may 
attack  a  redemption  fair  on  the  face  of  the 
record,  but  wrongful  in  fact,  where  the  re- 
demption  money  has  been  accepted  by  the  one 
holding  the  title  of  the  purchaser  at  the  fore- 
closure sale,  is  one  who  has  still  some  bene- 
ficial interest  in  the  land,  or  one  who,  being 
a  subsequent  lienholder,  has  availed  himself 
of  the  right  to  redeem'  strictly  in  accordance 
with  the  provisions  of  the  statute. 

Whether  Torinus  be  regarded  as  acting  for 
Sutton  or  for  himself  alone,  the  fact  re- 
mains that  plaintiffs*  right  to  redeem  was 
conceded  by  both  in  that  their  redemption 
money  was  accepted  and  in  that  both  plant 
themselves  on  the  redemption  by  which  Sut- 
ton [47]  claims  to  have  succeeded  to  the  title 
plaintiffs  secured  by  their  redemption. 

The  defendant  Sutton  insists  that  in  equity 
he  should  be  relieved  from  the  mistake  he 
made  in  not  paying  the  mortgage  registry 
tax,  notwithstanding  the  former  decision  that 
he  had  no  legal  statutory  right  to  redeem. 
For  the  purpose  of  considering  the  equities 
urged,  let  us  for  the  moment  assume  that  the 
provisions  of  the  redemption  statute  may  be 
suspended  or  abrogated  by  the  courts.  Tlie 
one  who  aska  equitable  relief,  even  against 
a  wrongdoer,  must  show  equities  of  some 
merit  and  clean  hands.  If  we  take  plaintiffs 
on  the  one  hand  and  Torinus  and  the  Suttons 
on  the  other,  we  look  in  vain  for  any  appeal- 
ing equities.  The  Suttons  sought  the  land. 
So  did  plaintiffs.  Each  party  bought  up 
judgments  against  Sauntry  for  the  sole  pur- 
pose, apparently,  of  thereby  securing  title  to 
this  land.  William  Sutton  made  no  attempt 
to  redeem  under  the  Kilty  judgment,  but 
the  money  plaintiffs  paid  on  that  was  also 
accepted  and  receipted  for  by  Torinus,  pre- 
sumably under  Sutton's  direction,  so  that, 
on  October  5,  1911,  when  Sutton  attempted 
to  redeem,  the  only  equity  or  right  he  had  was 
this  $50  mortgage.  It  is  perfectly  obvious 
that  tha  only  reason  for  purchasing  this  small, 
stale  claim  against  Sauntry  was  to  circum- 
vent plaintiffs  who  had  outwitted  him  in 
the  race  to  be  the  last  in  the  line  of  redemp- 
tioners.  Both  Sauntry  and  the  Suttons  are 
very  careful  in  the  pleadings,  as  well  as  in 


the  testimony,  to  deny  any  intent  to*  obtain 
for.  Sauntry  either  the  land  or  any  bene- 
ficial Interest  whatever  therein.  Sauntry  and 
his'  wife  would  be  the  only  persons  in  all  this 
company  entitled  to  consideration  in  the 
search  for  equities,  and  they  disclaim.  Tor- 
inus got  in  to  make  $2,500,  the  Suttons  to 
get  the  land,  and  when  the  means  provided 
for  that  purpose  slipped  from  under,  this 
mortgage  was  obtained  as  a  last  resort. 
Neither  the  claim  supporting  the  mortgage, 
nor  the  circumstances  under  which  it  was 
procured,  furnish  equities  of  merit. 

It  is  also  apparent  that  William  Sutton 
was  not  misled  by  the  interpretations  placed 
on  the  mortgage  registry  law  by  either  state 
or  county  officials,  even  if  this  should  be  held 
excusable.  His  attorneys  counseled  together 
on  this  proposition,  evidently  without  [48] 
placing  reliance  on  the  advice  given,  or  the 
practice  adopted,  by  any  official.  In  fact, 
no  attempt  was  made,  on  the  night  the  mort- 
gage was  filed  for  record,  to  have  the  in- 
dorsement made  on  the  mortgage  by  the  prop- 
er official,  that  it. was  exempt  from  taxation 
in  accordance  with  the  custom  adopted  in 
St.  Louis  county. 

Neither  does  it  appear  to  us  that  William 
Sauntry  may  invoke  equities  to  vest  title  in 
Sutton  under  his  attempted  redemption 
Sauntry's  failure  to  redeem  terminated  his 
estate  in  the  land.  His  title  had  vested  in 
Torinus  as  assignee  of  the  purchaser  at  the 
foreclosure.  It  did  not  harm  Sauntry  if 
Torinus  allowed  plaintiffs  to  redeem  without 
right.  On  the  conlrary  Sauntry's  debt  to 
plaintiffs  of  over  $700  was  thereby  effaced. 
If  there  had  been  any  claim  on  the  part  of 
Sauntry  that  he  had  some  beneficial  interest 
in  or  to  the  land  which  the  Suttons  were  as- 
sisting him  to  secure,  the  case  might  have 
been  brought  under  the  principle  controlling 
in  Roberts  V.  Meighen,  supra.  But  it  is  clear 
from  the  pleadings  and  from  the  evidence 
that  both  Sauntry  and  the  Suttons  take  the 
position  that  Sauntry  has  no  interest  what- 
ever in  the  land,  that  the  redemption  under 
the  $50  mortgage  was  for  the  benefit  of  the 
Suttons  alone,  outside  of  the  $2,500  bonus  to 
Torinus,  and  that  the  sole  ground  upon  which 
Sauntry  contests  plaintiffs'  redemption  is 
that  he  is  entitled  to  have  the  land  appro- 
priated to  pay  his  debts  to  the  greatest  pos- 
sible extent.  However,  he  could  not  compel 
Sutton  to  redeem.  The  right  of  Sauntry  to 
have  the  land  appropriated  to  the  payment 
of  the  liens  of  his  creditors  was  all  the  time 
subject  to  the  condition  that  such  creditors 
availed  themselves  of  the  redemption  statute 
in  strict  conformity  to  its  provisions.  That 
was  wholly  within  their  -  choice.  Hoover  v. 
Johnson,  47  Minn.  434,  50  N.  W.  475;  State 
T.  Kerr,  51  Minn.  417,  53  N;  W.  719;  Bartle- 
son  V.  Munson,   105  Minn.  348,   117   N.  W. 
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512.  If  Sutton  because  of  noncompliance 
with  the  redemption  laws  failed  to  appropri- 
ate the  land  to  the  satisfaction  of  Sauntry'a 
debts,  and  cannot  be  relieved,  it  would  seem 
to  follow  that  the  only  right  which  Sauntry 
cow  claims,  namely,  to  have  his  $50  debt 
to  Sutton  wiped  out,  is  also  gone. 

But  we  do  not  believe  provisions  of  the  re- 
demption statute  can  be  abrogated,  or  in 
particular  cases  relieved  agadnst  by  the 
courts  [49]  in  the  absence  of  some  agreement 
or  act  of  waiver  of  the  party  whose  rights 
are  to  be  affected.  No  one  will  claim  that, 
ii  through  a  mistake  a  mechanic's  lien  was 
filed  too  late,  equity  could  relieve.  Nor  can 
an  owner  be  heard  to  be  relieved  against  hia 
mistake  in  permitting  the  year  of  redemp- 
tion to  expire,  or  a  creditor  against  the  mis- 
take or  omission  to  file  his  lien  as  the  statute 
requires,  except  in  cases  where  the  mistake  or 
omission  has  been  induced  by  the  agreement 
or  acts  in  the  nature  of  waiver  on  the  part 
of  t]ie  person  who  is  to  be  affected  by  the 
relief.  No  act  of  plaintiffs  can  be  pointed 
to  as  inducing  William  Sutton  or  Torinus 
to  accept  the  redemption  money,  or  to  re- 
frain from  paying  the  mortgage  tax,  or  to 
take  any  other  -step  to  acquire  the  land.  It 
is  tine,  the  mortgage  without  the  tax  paid 
was  not  a  nullity,  except  as  a  basis  for  re- 
demption. Gases  like  Forest  Lake  State 
Bank  v.  Ekstrand,  112  Minn.  412,  J2S  N.  W. 
455;  Mason  ▼.  Fichner,  120  Minn.  185,  139 
N.  W.  485;  Boyd  First  State  Bank  v.  Hay- 
den,  121  Minn.  45,  140  N.  W.  132;  Staples  v. 
East  St.  Paul  State  Bank,  122  Minn.  419,  142 
N.  W.  721,  are  cited  to  the  effect  that  equity 
will  relieve  against  mistake  in  not  paying  the 
DEftortgage  r^stry  tax.  But  these  cases  re- 
late to  a  reformation  of  instruments  which 
defectively  expressed  the  intention  of  the 
parties  because  of  mutual  mistake.  In  none 
did  the  court  attempt  to  affect  the  rights 
of  third  parties  who  had  neither  taken  part 
nor  induced  the  transaction.  In  State  v. 
Kerr,  supra,  it  is  said  the  court  dees  not 
possess  the  power  to  enlarge  the  redemption 
statute:  "The  right  of  redemption  is  a  strict 
legal  right,  to  be  exercised,  if  at  all,  in  ac- 
cordance with  the  terms  of  statute  by  which 
the  right  is  conferred,  unless  waived  or  ex- 
tended by  the  party  whose  interests  are  to  be 
affected.  ...  As  a  general  rule,  it  may  be 
said  that  when  a  valid  legislative  act  has 
determined  conditions  on  which  rights  shall 
vest  or  be  forfeited,  and  no  fraud  has  been 
practiced,  no  court  can  interpose  conditions 
or  qualifications  in  violation  of  the  statute. 
The  courts  havo  no  power  to  relieve  against 
statutory  forfeitures."  When  William  Sut- 
ton attempted  to  use  his  $50  mortgage  as  a 
basis  of  redemption,  the  right  had  been  for- 
feited because  the  mortgage  was  not  l^ally 
on  record.    As  tending  in  the  same  direction, 


see  Bagley  v.  McCarthy  Bros.  Co.  95  Miirn. 
286,  104  N.  W.  7;  Brady  v.  [50]  Oilman,  »6 
Minn.  234,  104  N.  W.  897,  1  L.R.A.(N.S.) 
835,  113  Am.  St.  Hep.  622. 

So  that,  assuming  the  tender  of  payment 
of  plaintiffs'  judgment  made  their  attempt  to 
redeem  wrongful,  they  nevertheless  are  now 
owners,  because  their  redemption,  fair  on  the 
face  of  the  record,  was  acquiesced  in  by  Tori- 
nus, from  whom  they  redeemed  by  his  accept- 
ing their  money,  thereby  transferring  the 
purchaser's,  title  at  the  foreclosure  sale  to 
them;  and  as  to  William  Sauntry  be  hu 
foreclosed  himself  from  attacking  plaintiffs' 
title,  because  he  disclaims  all  beneficial  inter- 
est in  or  to  the  land  through  the  Sutton 
redemption;  and  as  to  William  Sutton,  if  Tor- 
inus acted  for  him,  he  is  bound  by  the  ac- 
ceptance of  plaintiffs'  redemption  money, 
and  if  he  relies  on  his  redemption,  he  had 
no  legal  or  equitable  right  to  make  it. 

Taking  the  view  of  the  evidence  most  fav- 
CM'able  to  defendants  on  all  controverted  mat- 
ters, we  nevertheless  reach  the  conclusion 
that  the  decision  of  the  trial  court  must  be 
affirmed. 

Philip  E.  Bbown,  J.  (disHeniing). — ^Wlien 
the  opinion  in  this  ca4se.came  to  the  writer 
the  following  dissent  was  prepared  and  sub- 
mitted. Subsequently,  pursuant  to  what 
seems  to  be  the  usual  practice,  the  latter 
part  of  the  main  opinion  was  rewritten  and 
enlarged.  That  the  controversy  may  be 
brought  to  an  end,  the  dissent  is  filed  without 
alteration. 

I  dissent  from  the  propositions  that  Sutton 
should  not  be  relieved  from  the  consequences 
of  failing  to  pay  the  mortgage  registry  tax 
and  that  plaintiff  is  entitled  to  equitable  re- 
lief. 

An  excusable  mistake  whereby  one.  loses  a 
valuable  legal  right  gives  rise  to  an  equity, 
not  only  as  against  the  person  responsible  for 
it  or  privy  thereto,  but  also  against  anyone 
who  will  not  be  injured  by  its  correction. 
Lane  v.  Holmes,  55  Minn.  379,  57  N.  W.  132» 
43  Am.  St.  Rep.  508.  Orr  would  not,  in  legal 
contemplation  be  injured  by  judicial  recog- 
nition of  Sutton's  redemption;  for  the  sole 
purpose  of  the  statute  allowing  a  creditor  to 
redeem  is  that  his  claim  may  be  saved  and 
paid,  which  would  be  accomplished  in  this 
case  if  plaintiffs'  right  to  question  Sutton's 
redemption  were  denied.  The  [511  statute 
does  not  contemplate  speculation  in  the  mort- 
gaged property  with  the  view  of  obtaining 
title  thereto,  except  as  such  is  necessarily  in- 
volved in  efforts  of  creditors  to  save  their 
claims  and  as  incident  to  the  end  that  the 
property  sliall  go  as  far  as  possible  towards 
payment  of  the  mortgagor's  debts.  Sprague 
V.  Martin,  29  Minn.  226,  13  N.  W.  34.  Hence 
neither  Orr's  nor  Sutton's  acts  should  be  r»> 


ORR  y.  SUTTON. 

m  JfiMH.  57. 


S88 


garded  as  those  of  an  owner  seeking  to  pro* 
teet  his  specific  rights  in  property  as  such, 
and  their  respective  redemptions  should  be 
considered  solely  with  reference  to  their  stat- 
us as  creditors  attempting  to  save  their  claims, 
which,  if  valid,  are  entitled  to  due  protection, 
regardless  of  amount.  Aside  from  fraud,  the 
desire  of  either  to  secure  the  land  itself  is 
immaterial,  either  for  or  against  him,  and 
the  equities  of  each,  if  any,  should  rest  in 
and  be  weighed  by  their  standing  as  credit- 
ors. Thus  tested,  the  circtunstances  disclosed 
on  the  trial  presented  no  equity  in  Orr  need- 
ing protection,  for  his  rights  as  a  creditor 
were  conserved  by  Sutton's  redemption; 
whereas  Sutton  had  on  equity  arising  from 
the  fact  that  he  would  lose  at  least  the  se^ 
curity  for  his  debt  unless  the  mistake, 
whereby  his  attempt  to  redeem  fell  short  of 
legal  requirements,  was  corrected.  That  this 
mistake,  though  one  of  law,  was  excusable, 
seems  unquestionable;  for  if  Sutton  was  not 
equitably  justified  in  accepting  the  prior  prac- 
tical construction  placed  upon  the  statute  by 
the  officers  of  the  state,  including  the  attor- 
ney general,  it  is  difficult  to  conceive  of  such 
justification  for  any  act  attributable  to  an 
erroneous  conception  of  the  law.  In  a  proper 
case,  however,  one  may  be  relieved  of  the  effect 
of  a  mistake  of  law.  See  Benson  v.  Markoc, 
37  Minn.  30,  34,  33  N.  W.  38,  5  Am.  St.  Rep. 
816;  Gerdine  v.  Menage,  41  Minn.  417,  421, 
,  43  N.  W.  91;  Lane  v.  Holmes,  supra;  Trues- 
'  dale  ▼.  Sidle,  65  Minn.  315,  67  N.  W.  1004; 
Dodge  V.  Kennedy,  93  Mich.  647,  53  N.  W. 
795;  Pomeroy,  Eq.  Jur.  (3d  ed.)  839,  849. 
The  rule  established  by  these  authorities  is, 
as  reiterated  in  Forest  Lake  State  Bank  v. 
Ekfltrand,  112  Minn.  412,  416,  128  N.  W. 
455,  that  equity  will  relieve  from  a  mistake 
of  law  where  one  party  by  availing  himself 
thereof  will  secure  without  consideration  an 
unjust  advantage  of  the  other  party,  who  is 
blameless  in  the  premises.  Certainly  it  seems 
that  Sutton's  failure  to  pay  the  50-cent 
registration  tax  comes  within  the  rule,  where- 
fore [52]  his  redemption  should  be  recog- 
nized and  adjudicated  effective,  thereby  pre- 
venting grave  consequences  as  the  result  of 
trivial,  and  in  no  sense  wilful,  fault. 

But  assuming  this  position  untenable,  what 
is  plaintiff's  standing  to  seek  equitable  relief  T 
What  is  he  other  than  an  intermcddler  seek- 
ing speculative  gain  through  his  own  wrong, 
thus  attempting  to  pervert  the  redemption 
law?  Legally  he  had  a  lien  when  he  re- 
deemed, for,  under  our  decisions,  the  tender 
did  not  destroy  that;  but  it  was  a  naked, 
technical  lien,  existing  merely  because  his 
wrong  had  not  ynt  been  remedied  by  wiping 
his  judgment  from  the  records.  After  the 
tender,  or  at  least  so  long  as  it  continued  to 
be  operative,  no  remedial  right  thereon  re- 
mained  against   Sauntry   except   as   to   the 


money  tendered.  Rother  ▼.  Monahan,  60 
Minn.  186,  188,  62  N.  W.  263.  Only  as  a 
creditor  with  a  vested  right  to  have  the  prop- 
erty applied  to  the  satisfaction  of  his  debt 
did  he  have  any  right  to  redeem.  Sprague 
V.  Martin,  29  Minn.  226,  232,  13  N.  W.  34. 
After  the  tender,  therefore,  he  had  no  better 
standing  to  redeem  than  one  without  a  lien, 
who,  as  declared  in  Nelson  v.  Rogers,  65 
Minn.  246,  248,  68  N.  W.  18,  has  no  such 
specific  interest  in  the  property  as  to  consti- 
tute him  a  proper  redemptioner  under  the 
statute.  Such  also  is  the  rule  declared  ap- 
plicable in  the  present  case,  so  that  "any 
further  attempt  to  proceed  against  the  land 
in  question  after  such  tender  must  be  con- 
sidered wrongful;"  but  nevertheless  Orr's  re- 
demption is  upheld  because  Torinus,  the  pur- 
chaser, accepted  the  money.  In  short,  it  is 
held,  in  effect,  .that  one  having  no  right  to 
redeem  may  do  so  and  thus  acquire  title  to 
the  land,  if  no  one  entitled  to  object  does  so. 
Upon  the  same  reasoning  it  would  seem  that 
the  necessity  of  a  lien  or  some  specific  inter- 
est in  the  property  as  the  basis  of  the  right 
to  redeem  could  be  waived,  which  certainly 
is  not  the  law  as  heretofore  understood  by 
this  court.  See  Todd  v.  Johnson,  50  Minn. 
310,  313,  52  N.  W:  864.  It  is  difficult  to 
comprehend  how  this  holding  consists  with 
the  nature  of  the  creditor's  rights  under  the 
statute,  after  the  year  for  redemption  by  the 
mortgagor  has  expired,  such  being  the  equita- 
ble substitute  for  his  prior  right  to  subject 
the  property  to  execution  (Powers  v.  Sherry, 
115  Minn.  290,  294,  132  N.  W.  210),  or  with 
the  character  of  the  relief  sought,  the  same 
being  essentially  [53]  equitable  (Mathews  v. 
Lightner,  85  Minn.  333,  336,  88  N.  W.  992, 
89  Am.  St.  Rep.  558).  To  grant  plaintiff  any 
relief  in  the  premises  is  not  only  to  place  a 
premium  upon  wrongful  speculation  by  cred- 
itors, but  also  to  forget  that  equity  should 
not  be  oblivious  to  the  stain  on  plaintiff's 
hands,  nor  need  a  complaining  defendant  to 
ek>se  its  doors  to  one  who  comes  limping  upon 
a  crutch  of  wrong.  Had  plaintiff  alleged  the 
facts  regarding  the  tender  his  complaint 
would  unquestionably  have  been  demurrable, 
and  he  should  not  be  held  to  be  in  any  better 
position  with  the  proofs  in  to  the  same 
effect. 

But  can  it  properly  be  said  that  none  of  the 
defendants  are  in  position  to  object  to  plain- 
tiff's redemption?  Assuming  that  Sutton,  as 
a  subsequent  lienholder,  was  not,  and  accept- 
ing as  sufficient  predicate  for  an  estoppel  or 
waiver,  the  statement  of  the  court  that  'Hhere 
is  nothing  in  the  record  to  suggest  that  Tori- 
nus did  not  have  full  knowledge  of  the  ten- 
der when  he  accepted  and  receipted  for  the 
money"  paid  on  plaintiff's  redemption,  the 
■question  of  Sauntry 's  right  still  remains.  Un- 
der   the  reasoning  of   Rother  t.    Monahan, 
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supra,  he  could  have  maintained  au  action, 
after  tender  to  reatrain  plaintiff  from  at- 
tempting to  enforce  the  judgment  for  any 
purpose,  and  must  have  prevailed;  from 
which  it  would  seem  to  follow  that  he  could 
resist  its  enforcement  by  objection  to  redemp- 
tion. The  only  escape  from  this  conclusion 
lies  in  the  determination  of  the  court,  fol- 
lowing Willard  v.  Finnegan,  42  Minn.  476, 
44  N.  W.  985,  8  L.R.A.  50,  that  after  Saun- 
try's  year  of  redemption  expired  he  had  no 
interest  in  the  property  to  protect  and  was 
without  right  to  question  Orr's  redemption 
or  to  take  steps  necessary  to  insure  redemp- 
tion by  Sutton.  Here  it  is  the  court  seems 
to  lose  sight  of  Sauntry's  rights,  both  legal 
and  equitable.  The  mortgagor's  rights  were 
siunmarily  disposed  of  in  Willard  v.  Finne- 
gan, supra,  without  discussion  and  seemingly 
with  little  consideration,  whereas  under  the 
rule  of  Rother  v.  Monahan,  supra,  he  '"must 
be  presumed  to  have  had  some  interest  in 
preventing  such  a  redemption."  This  pre- 
sumption should  be  conclusive  for  the  reason, 
if  no  other,  that  the  mortgagor  is  necessarily 
concerned  in  carrying  out  the  policy  of  the 
law,  declared  in  Martin  v.  Sprague,  29  Minn» 
53,  56,  11  N.  W.  143,  146,  "to  save  the  prop- 
erty of  debtors  from  being  sacrificed,  and  to 
enable  debtors  [54]  to  retain  their  property; 
or,  if  they  shall  fail  to  do  so,  then  to  secure 
its  application,  so  fajr  as  may  be,  to  the  pay- 
ment of  the  demands  of  creditors."  To  effect 
the  latter  purpose  his  interest  extends  beyond 
the  expiration  of  his  redemption  period;  for 
to  make  the  two  coterminous  would  be  to 
deny  him  the  right  to  seek  the  accomplish- 
ment of  that  end.  As  was  said  in  the  Rother 
case,  it  well  may  be  that,  though  he  has  lost 
the  right  to  redeem,  he  may  have  some  ad- 
vantageous arrangement  with  a  particular 
creditor  looking  to  the  saving  of  the  property 
or  valuable  rights  therein,  or  else,  it  may  be 
added,  he  may  require  protection  from  the 
effect  of  prior  covenants.  See  Allis  v.  Foley, 
126  Minn.  14,  147  N.  W.  670.  It  may  be 
that  he  can  neither  redeem  nor  make  any 
advantageous  arrangement  during  the  year, 
but  can  thereafter  secure  valuable  concessions 
from  one  creditor,  though  not  from  another. 
Should  he  then  be  deprived  of  the  right,  by 
tender,  to  eliminate  the  latter  from  the  suc^- 
oession  of  redcmptioners,  thus  removing  an 
obstacle  to  the  effectuation  of  his  plans? 
Having  an  absolute  right  to  make  the  ten- 
der, he  should  be  accorded  the  unconditional 
right  to  avail  himself  of  the  benefit  thereof, 
without  the  expense,  delay,  annoyance  and 
uncertainty  incident  to  litigation  of  an  issue 
as  to  whether  he  will  in  fact  be  benefited, 
especially  as  against  the  creditor  who  has 
wrongfully  refused  such  tender.  Though  he 
cannot,  after  expiration  of  his  redemption 
period,  be  regarded  as  having  any  title  what- 


ever to  the  property,  as  former  owner  there- 
of he  should  be  dealt  with  as  leniently  as 
possible  and  afforded  every  opportunity  con- 
sistent with  the  rights  of  others  to  save  what 
he  can  out  of  it,  both  for  his  own  and  hia 
family's  benefit.  These  considerations  should 
certainly  outweigh  the  claims  of  one  assert- 
ing merely  technical  rights  based  upon  a 
claim  for  money  ,of  which  he  will  not  be  de- 
prived by  their  denial. 

The  injustice,  departure  from  the  settled 
policy  of  the  redemption  law»  and  danger 
involved  in  the  rule  .established  by  the  ma- 
jority opinion  would  be  clearer  if  Sutton's 
mortgage  had  secured  $50,000  instead  of  $50. 
Yet  the  court's  reasoning  would  require  the 
same  holding  in  such  case,  including  denial 
of  the  right  of  redemption  to  one  who,  under 
very  recent  decisions,  unquestionably  had  an 
equitable  lien  upon  the  property  and  was 
thus  strictly  within  the  statutory  [65]  desig- 
nation of  l^ose  entitled  to  redeem,  and  who, 
in  matter  of  procedure,  was  generally,  if  not 
technically,  within  the  law. 

Finally,  neither  Sutton  nor  Sauntry  should 
be  deprived  of  any  right  here  claimed  because 
of  Torinus'  acceptance  of  the  money  paid  on 
Orr's  redemption. 

I  think  the  order  should  be  reversed. 

Hallam,  J.  {dUsenting)  ,—^I  dissent. 

It  is  conceded  that  the  redemption  by 
plaintiffs  was  void;  that  when,  after  tender 
to  them  of  the  amount  of  their  judgment, 
they  persisted  in  using  this  judgment  for  the 
purpose  of  redeeming  the  land  of  their  debt- 
or from  a  sale  on  a  prior  lieU)  such  uae  of  the 
judgment  was  wholly  in  their  own  wrong, 
and  that,  upon  demand  of  a  party  having  a 
proper  interest  to  conserve,  the  court  would 
set  aside  the  attejnpted  redemption  and  com- 
pel the  plaintiffs  to  accept  the  tender  and 
satisfy  their  judgment.  Mitchell,  J.,  in  Rotli- 
er  V.  Monahan,  60  Minn.  186,  62  N.  W.  263. 

The  position  of  the  majority  of  the  court 
is  that  none  of  the  defendants  are  in  a  posi- 
tion to  take  advantage  of  the  admitted  in- 
validity of  plaintiffs'  redemption  and  that 
accordingly  plaintiffs  must  get  the  Innd;  that 
these  defendants  who  arc  manifestinir  »ucfa 
intense  interest  in  this  litigation  either  have 
no  interest  in  the  subject  matter  at  all,  or  else 
they  have  by  their  conduct  precluded  them- 
selves from  asserting  their  riglits. 

To  this  I  do  not  agree,  I  am  of  the  opin- 
ion that  William  and  Lyman  Sutton,  by  vir- 
tue of  their  interest  in  the '  certificate  from 
which  plaintiffs'  redemption  was  made,  are 
in  a  position  to  object  to  the  use  of  this  judg- 
ment by  plaintiffs  for  the  purpose  of  redemp- 
tion. 

The  relation  of  these  defendants  to  the 
property  is  undisputed.  Torinus  held  the 
sheriff's  certificate  from  which  plaintiffs  at- 
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tempted  to  redeem.  It  is  conceded  tha/t  Tori- 
nu£  was  not  the  sole  beneficial  owner  of  this 
certificate.  The  fact  is  tliat  William  Sutton 
and  Lyman  Sutton  had  undertaken  the  task 
of  redeeming  the  property  of. their  uncle  Wil- 
liam Sauntry  from  the  foreclosure  sale  and 
from  other  subsequent  liens.  They  set  about 
to  raise  the  money  to  purchase  the  [56]  sher- 
iff's certificate  of  sale  then  held  by  the  Weyer- 
haeusers,  and  also  what  is  known  as  the 
Franklin  judgment.  This  required  over  $45,« 
000,  more  money  than  they  had.  William 
Sutton  furnished  $15,800,  Lyman  Sutton  $12,t 
980.  Torinus  loaned  them  $7,500.  He  was 
to  be  repaid  this  amount  in  any  event,  and 
$10,000  if  they  got  the  property.  They  bor- 
rowed the  balance  in  small  amounts  from 
various  parties.  These  facts  were  undisputed, 
and  the  court  was  asked  to  so  find,  but  de- 
clined to  do  so.  The  Suttons  were  the  real 
beneficial  owners  of  the  sheriff's  certificate 
from  which  plaintiffs  undertook  to  redeem. 
This  is  virtually  conceded. 

It  follows  that  the  Sutons  may  challenge 
this  redemption  by  plaintiffs,  unless  they  have 
in  some  manner  estopped  or  precluded  them- 
selves from  exercising  that  right.  '  There  is 
no  claim  of  estoppel  in  the  proper  sense  of 
that  term.  They  iiave  done  no  act  upon 
which  plaintiffs  have  in  any  sense  relied. 
The  claim  is  that,  under  the  doctrine  of  Wil- 
lard  V.  Finnegan,  49  Minn.  476,  44  N.  W. 
476,  8  L.R.A.  50,  Torinus,  and  all  claiming 
under  hin^,  have  waived  their  right  to  object 
to  the  plaintiffs'  redemption.  Referring  to 
plaintiffs'  brief  on  reargument,  they  say: 
"He  (Torinus)  cannot  raise  the  question  be- 
cause he  has  accepted  and  retained  the  plain- 
tiffs' money  and  has  thereby  waived  all 
irregularity  and  invalidity  in  the  redemption 
proceedings:"  and  again:  "If  Sutton  was  a 
joint  owner  with  Torinus  then  the  act  of  hi^ 
joint  owner  (in  whose  name  the  certificate  for 
convenience  had  been  placed )  in  accepting  and 
xetaining  the  money  of  the  plaintiffs  certain- 
ly estopped  him  (Sutton)  and  the  same  re- 
sult must  necessarily  and  logically  follow  if 
Lewis  E.  Torinus  was  holder  of  the  certificate 
as  a  sort  of  trustee."  The  alleged  waiver  or 
estoppel  is  predicated  on  these  facts: 

It  is  admitted  that  the  money  paid  by 
plaintiffs  to  .the  sheriff  was  received  by  Tori- 
nus and  turned  over  by  him  to  William  Sut- 
ton, and  that  William  Sutton  immediately 
used  it  for  the  purpose  of  an  attempted  sub; 
sequent  redemption  from  plaintiffs  under 
the  $50  mortgage.  The  two  Suttons  were 
acting  in  unison,  and  the  act  of  one  doubtless 
bound  both.  Tliis  act,  plaintiffs  claim,  cut 
the  ground  from  under  their  feet  and  left 
them  no  standing  to  assail  the  invalidity  of 
plaintiffs'  redemption.  Curiously  enough, 
neither  this  alleged  [571  waiver  nor  the  facts 
out    of   which   it   is  claimed   it   aro/se   were 


pleaded  by  plaintiffs,  either  in  the  complaint 
or  reply.  Had  the  case  been  tried  on  the 
pleadings,  plaintiffs'  case  must  surely  have 
failed.  Evidence  of  the  facts  mentioned  was, 
however,  received  without  objection  and  the 
failure  to  plead  is  accordingly  not  of  vital 
importance. 

The  fact  is,  William  Sutton  also  claimed  a 
lien  under  his  $50  mortgage  subsequent  to 
plaintiffs',  if  plaintiffs  had  any  lien  at  all» 
and  under  this  alleged  subsequent  lien  he 
claimed  a  right  to  effect  a  subsequent  redemp- 
tion. It  turned  out  that  neither  plaintiffs 
nor  WHUiam  Sutton  under  this  latter  alleged 
lien  had  any  legal  right  to  redeem.  William 
Sutton  and  the  others  interested  in  the  Tori- 
nus certificate  could  have  resisted  the  claim 
of  plaintiffs  to  redeem.  But- William  Sutton 
did  not  want  to  stand  on  this  ground  alone. 
No  one  claims  he  was  obliged  to.  He  wanted 
also  to  assert  his  own  right,  to  redeem  undei 
his  own  alleged  later  lien.  What  he  did  do 
in  effect  was  to  take  $45,000  or  more  left 
with  the  sheriff  by  plaintiffs  and  immediately 
handed  it  back  to  plaintiffs  with  the  amoUnt 
of  their  judgment  added.  It  was  therefore 
used  to  restore  to  plaintiffs  what  they  had 
paid  out  in  making  redemption  under  their 
lien,  and  for  no  other. purpose. 

The  intervention  of  the  sheriff  in  these  re- 
deipptions  was  not  important.  He  was  a 
mere  conduit.  The  effect  was  the  same  as 
though  Sutton  had  received  the  money  from 
plaintiffs  in  person  and  in  person  handed  it 
back  to  plaintiffs.  The  majority  opinion 
holds  this  conclusive  evidence  of  a  waiver 
of  the  indisputable  right  that  Sutton  then, 
had  to  assert  that  plaintiffs'  redemption  was 
void.  The  consequence  of  holding  this  con- 
clusive of  a  waiver  is  of  great  importance 
in  this  case.  It  means  that  the  Suttons  were 
under  the  necessity  of  either  standing  solely 
upon  their  claim  of  the  insufficiency  of  plain- 
tiffs' redemption,  or  else  raising  another  $45,- 
000  to  place  in  the  sherifi^s  hands  to  await 
the  outcome  of  a  determination  of  that  ques- 
tion of  right.  Such  a  requirement  was  oner- 
ous. We  may  infer  from  the  methods  the 
Suttons  were  obliged  to  use,  and  the  number 
of  persons  upon  whom  they  were  obliged  to 
draw  to  raise  the  first  $45,000,  that  they 
oould  never  have  raised  another  similar 
amount  at  all.  Persons  who  redeem  without 
any  right,  as  plaintiffs  did,  [58]  should  not 
have  it  in  their  power  to  put  a  party,  who  of 
right  owns  property,  to  apy  such  alternative. 
The  Suttons  might  properly  have  said  to 
plaintiffs:  "Here  is  your  money.  If  your 
redemption  is  wrongful  you  are  entitled  to 
your  money  back  j  if  your  redemption  is  valid, 
we  still  claim  a  right  to  redeem  from  you, 
and  then  you  are  entitled  to  the  same  amount 
plus. the  amount  of  your  judgment  lien.  Here 
it  ist     It  will  serve  no  useful  purpose  to 
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require  ub  to  go  elsewhere  and  raise  another 
$45,000  so  as  to  leave  with  the  sheriff  for 
you  two  rolls  of  money,  one  for  you  to  take 
if  your  redemption  is  valid,  the  other  if  it  is 
void.  It  may  be  admitted  there  is  some  tech- 
nical justification  for  such  a  proceeding.  As 
a  practical  proposition,  however,  the  placing 
of  two  such  sums  in  the  hands  of  the  sheriff 
would  simply  impose  on  us  a  tremendous* 
burden  which  would  not  benefit  you.  You 
could  not  have  it  all  in  any  event.  To  require 
such  a  course  would  be  to  sacrifice  substance 
to  form." 

Here  is  involved  not  the  mere  question  of 
waiver  of  some  technical  formality  in  proce- 
dure, but  the  acquisition  through  an  alleged 
waiver  of  the  title  to  property  of  great  value. 

Waiver  has  been  defined  as  "a  technical 
doctrine  introduced  and  applied  by  the  courts 
for  the  purpose  of  defeating  forfeitures."  40 
Cyc.  254;  Kiernan  v.  Dutchess  County  Mut. 
Ins.  Co.  160  N.  Y.  190,  196,  44  N.  E.  698. 
Waivers,  where  they  operate  to  dispense  with 
merely  formal  requirements  in  judicial  pro- 
cedure and  to  defeat  forfeitures,  are,  and 
should  be,  favored,  but  where  the  sole  effect 
of  a  waiver  is,  not  to  defeat  forfeiture,  or 
dispense  with  formality,  but  to  deprive  a 
party  of  some  substantial  property  rights 
without  any  substantial  consideration,  i.  e.,  in 
fact  to  work  a  forfeiture,  a  waiver  should  not 
be  favored  and  should  not  be  extended  by  the 
application  of  merely  technical  rules.  In 
such  cases  it  should  be  necessary,  to  make 
a  waiver  effective,  that  the  party  claiming  it 
should  have  been  led  to  act  upon  the  facts 
going  to  make  up  the  waiver  to  his  detriment. 
Bigelow,  Estoppel  (6th  ed.)  §§  730,  731. 
Had  the  Suttons  not  taken  this  redemption 
money,  their  title  to  this  property  would  be 
secure.  I  am  not  willing  to  hold  that  the 
defendant  William  Sutton,  by  the  act  of  mere* 
ly  receiving  this  redemption  mohey  and  im- 
mediately tendering  it  back  to  plaintiffs, 
passed  the  title  and  interest  [591  of  these 
parties  to  this  valuable  property  to  plaintiffs. 
No  decided  case  has  ever  so  held.  In  every 
case  where  the  certificate  holder  has  been 
held  estopped,  the  record  shows  that  he  ac- 
cepted and  appropriated  the  money  in  such 
a  way  as  to  deprive  the  redemptioner  of  it. 

Plaintiffs  use  the  term  "waiver**  and  I 
have  done  the  same.  This  question  is  perhaps 
more  properly  a  question  of  election  than 
waiver.  It'  is  conceded  that  a  nian  cannot 
ordinarily  occupy  inconsistent  positions.  By 
acceptance  of  benefits  of  a  transaction  he  may 
bar  himself  from  repudiating  the  transac- 
tion. Pederson  v.  Christofferson,  97  Minn. 
491,  496,  106  N.  W.  958.  But  the  taking  of 
one  of  two  inconsistent  positions  will  not 
always  preclude  the  party  taking  it  from 
later  availing  himself  of  the  other,  if  no 
prejudice  is  done  to  anyone  thereby.    As  to 


this,  Mr.  Bigelow,  in  his  work  on  Estoppel, 
in  treating  the  subject  of  ''election  and  in- 
consistent positions  generally*'  says:  "How- 
ever, the  estoppel  arising  from  accepting  the 
benefits  of  a  contract  applies  only  when  the 
party  may  accept  or  reject  without  serious 
inconvenience.**  This  is  an  unquestioned 
rule  as  applied  to  contracts.  Bigelow,  Es- 
toppel (7th  ed.)  p.  747;  City  of  Cincinnati 
y.  Cameron,  33  Ohio  St.  336,  374;  Zottman 
v.  San  Francisco,  20  Cal.  98,  81  Am.  Dec. 
96  (Field,  C.  J.) ;  Potter  v.  Brown,  60  Mich. 
436,  15  N.  W.  540  (Cooley,  J.);  Black  v. 
Dressell,  20  Kan.  153  (Brewer,  J.).  As  said 
by  Field,  C.  J.,  in  20  Cal.  107,  81  Am.  Dec. 
96,  "the  party  must  also  be  in  a  situation 
where  he  is  entirely  free  to  elect.  .  .  . 
The  mere  retention  and  use  of  the  benefit  re- 
sulting from  the  work  where  no  such  power 
or  freedom  bf  election  exists,  or  where  the 
election  cannot  influence  the  conduct  of  the 
other  party  with  reference  to  the  work  i>er- 
formed,  does  not  constitute  evidence  of  ac- 
eeptanee."  The  same  principle  is  applicable 
here.  Defendants  Sutton  in  this  ease  had 
no  real  freedom  of  choice.  The  statutes  did 
not  permit  them  to  wait  until  the  regularity 
of  plaintiffs'  redemption  oould  be  test^  be- 
fore making  redemption  under  their  claimed 
subsequent  lien.  They  were  obliged  to  act 
within  five  days.  They  could  not,  without 
serious  inconvenience,  which  as  a  practical 
proposition  probably  amounted  to  impossi- 
bility, leave  this  largie  fund  in  the  hands  of 
the  sheriff,  and  at  the  same  time  avail  them- 
selves of  their  right  to  make  or  attempt  to 
make  their  subsequent  [90}  redelnption.  In 
my  opinion  they  did  not  lose  their  right  to 
question  plaintiffs*  void  redeimption  by  re- 
ceiving from  plaintiffs  this  money  and  forth- 
with offering  to  return  it  to  them  in  the 
manner  disclosed  by  the  record  in  this  case. 

NOTE, 

Effect  of  Tender  of  Amonat  Due  on 

Judgrment. 

An  unaccepted  tender  of  the  amount  due 
on  a  judgment  does  not  extinguish  the  judg- 
ment lien.  People  v.  Becbe,  1  Barb.  (N.  Y.) 
379;  Jackson  v.  Law,  5  Cow.  (N.  Y.)  248, 
affirmed  in  9  C6w.  641;  Ex  p.  Peru  Iroij  Co. 
7  Cow.  (N".  Y.)  640;  Lincoln  Sav.  Bank  v. 
Ewing,  12  Lea  (Tenn.)  598.  See  also  Bother 
V.  Monahan,  60  Minn.  186,  62  N.  W.  263. 
Thus,  in  Lincoln  Sav.  Bank  v.  Ewing,  supra, 
the  court  said:  **The  case  before  us  presents 
the  question  whether  the  lien  of  a  judgment 
can  be  discharged  by  a  tender  which  leaves 
the  judgment  itself  in  full  force.  ...  A 
judgment  is  the  highest  form  of  security  for 
a  debt,  and  the  lien  is  made  to  inhere  in  it 
Payment  would  seem  to  be,  and  so  it  has  been 
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held,  the  only  act  by  which  the  4«fendant  can 
discharge  the  lien.  The  doctrine  of  tender, 
strictly  speaking,  is  not  applicable;  for  a 
tender  cannot  be  made  after  action  com- 
menced: Keith  V.  Smith,  1  Swan  (Tenn.)  02. 
And  the  remedy  of  the  debtor,  if  a  tender  be 
refused,  ie  to  apply  to  the  court  to  restrain 
the  sale,  and  enter  satisfaction  of  the  judg- 
ment by  the  money  brought  in:  Jackson  v. 
Law,  6  Ck>w.  (N.  Y.)  248,  affirmed  9  Cow. 
641;  Tinney  t.  Wolston,  41  111.  219;  Free- 
man on  Judgments,  sec.  384.  The  reason  is, 
says  an  eminent  judge  and  professor,  that 
a  judgment,  being  a  debt  of  record,  is  not  dis- 
charged by  a  tender,  as  it  is,  in  no  case,  the 
effect  of  a  tender  to  discharge  the  debt.  The 
judgment  could  only  be  extinguished  by 
actual  satisfaction.  As  long  as  it  remains  in 
force  it  must,  by  its  very  nature,  as  pre- 
scribed by  statute,  be  a  lien  on  the  land.  If 
its  existence  continue,  it  cannot  be  deprived 
of  its  ordinary  and  usual  characteristics/^ 

The  holding  of  the  reported  case,  that  a 
tender  of  payment  by  the  judgment  debtor 
destroys  the  right  of  the  judgment  creditor 
to  make  the  judgment  the  basis  for  a  redemp- 
tion, is  supported  by  the  following  decisions. 
Kother  v.  Monahan,  60  Minn.  186,  62  N.  W. 
263;  Roberts  v.  Meighen,  74  Minn.  273,  77 
N.  W.  139. 

After  a  tender  ol  the  amount  due  on  a 
judgment  and  a  payment  of  the  money  into 
court,  a  sale  made  to  enforce  the  judgnrcnt 
by  execution  is  wrongful:  Mason  v.  Sudam, 
2  Johns.  Ch.  (N.  Y.)  172,  wherein  the  court 
said:  "The  master,  as  agent  for  the  plaintifTs, 
had  offered  to  the  agent  of  the  executors  the 
amount  of  the  execution  and  t^ie  fees  before 
the  sale,  and  that  offer  had  been  rejected. 
The  subsequent  sale  was,  therefore,  entirely 
in  their  own  wrong." 

It  has  been  held  that  a  tender  of  the 
amount  due  on  a  judgment  while  an  appeal 
from  the  judgment  is  pending,  prevents  the 
accrual  of  further  interest.  Ferrea  v.  Tubbs, 
125  Cal.  687,  58  Pac  308.  And  in  other 
cases  it  has  been  recognized  that  &  tend^i 
properly  made  and  kept  good,  stops  interest. 
Rogers  v.  McDearmid,  7  N.  H.  506;  Jackson 
V.  Law,  5  Cow.  (N.  Y.)  248,  affirmed  9  Cow. 
641.  In  Shumaker  v.  Nichols,  6  Grat.  (Va.) 
592,  wherein  it  did  not  appear  that  the  mon- 
ey was  not  used  after  tender  by  the  judgment 
debtor  for  his  own  purposes,  the  tender  was 
held  not  to  stop  interest. 

In  Nesbit  v.  Martin,  4  Pa.  Co.  Ct.  96, 
affirmed  118  Pa*  St.  138,  12  Atl.  442,  4  Am. 
St.  Rep.  573,  it  was  held  that  an  unaccepted 
tender  by  a  third  person  did  not  work  an 
equitable  assignment  of  the  judgment.  The 
court  said:  *'Was  Mr.  Miller  bound,  either 
in  law  or  equity,  to  receive  the  debt,  interest 
and  costs  due  on  said  judgment  from  the  pe- 
titioners, and  assign  the  judgment  to  themT 


Was  their  tender  and  hia  refusal  to  receive 
the  same  and  to  make  the  assignment  equiva- 
lent to  *  piLymentT  IHd  this  work  an  equi- 
table alignment  of  the  judgment  in  their 
favor  ?  If  we  but  oonaider  that  an  execution 
oh  this  judgment  was  in  the  hands  of  the 
sheriff,  and  that  a  sale  of  the  defendant's  real 
estate  was  advertised  to  take  place  that  day, 
that  these  parties  were  strangers  to  the  judg- 
ment, and  that  their  tender  was  not  made  at 
the  request  or  with  the  consent  of  the  defend- 
ant, the  proper  answer  to  these  questions 
will  be  suggested.  Coats  had  accumulated 
on  the  execution  in  the  hands  and  in  the 
favor  of  the  sheriff,  and  he  had  property 
levied  upon  out  of  which  to  make  these  costs, 
as  well  aa  the  plaintiff's  debt  and  interest. 
The  plaintiff,  by  authority  of  law,  had  made 
the  sheriff  his  agent  to  collect  his  debt  and 
interest,  and.  the  costs  that  he,  the  sheriff, 
might  be  entitled  to  under  the  law,  for  the 
services  thus  rendered;  and  the  plaintiff  was 
not  boimd  to  receive  the  debt,  interest  and 
costs  from  a  stranger  and  take  upon  himself 
the  burden  of  becoming  paymaster  to  the 
sheriff;  neither  was  he  bound  to  make  the 
assignment  in  order  to  get  his  money.  We 
are,  therefore,  of  the  opinion  that  the  refusal 
of  the  plaintiff  to  receive  the  amount  of  the 
tender  and  make  the  assignment  did  not 
work  an  equitable  assignment  of  the  judg- 
ment in  favor  of  the  petitioners." 

Where  a  tender  is  made  and  refused,  the 
court  may  direct  the  money  to  be  paid  into 
court,  and,  when  that  is  done,  order  the 
judgment  to  be  satisfied.  Campion  v.  Fried- 
berg,  55  111.  App.  460.  See  also  Rother  v. 
Monahan,  60  Minn.  186,  62  N.  W.  263 ;  Jack- 
son V.  Law,  5  Cow.  (N.  Y.)  248,  affi^rmed  9 
Cow.  641.  And  it  has  been  said  that  a  tender 
is  nugatory  at  law  unless  it  is  followed  by 
a  payment  of  the  money  into  court  and  a 
motion  to  enter  satisfaction  on  the  record. 
Shumaker  v.  Nichols,  6  Grat.   (Va.)  592. 
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Crin&lMl  Lftw  —  Snfficiency  of  Record 
—  Waiver  of  Rights. 

The  transcript  of  the  proceedings  before 
an  examining  magistrate,  affirmatively  show- 
ing that  the  defendant  ^'waived  tiie  service  of 
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an  attorney/'  shows  that  defendant  was  ap- 
prised of  his  right  to  such  services. 

Preliminary  Bxaminatioit  —  Presump** 
tion  SnpportiaK  Acts  of  Magistrate. 

In  the  absence  of  any  showing  to  the  con- 
trary, it  must  be  presumed  that  the  examin- 
ing magistrate  performed  the  duty,  imposed 
on  him  by  statute,  to  warn  one  accused  of 
crime  of  his  right  to  the  assistance  of  an 
attorney. 

Waiver  of  Examination  —  Effect. 

Const,  art.  1,  §  13,  provides  that  offenses 
heretofore  required  to  be  prosecuted  by  indict- 
ment shall  be  prosecuted  by  information  after 
examination  and  commitment  by  a  magis- 
trate, unless  the  examination  be  waived  by 
accused,  with  the  consent  of  the  state.  Gomp. 
Laws  1907,  §  4670,  which  was  in  force  before 
the  adoption  of  the  constitution,  provides 
that  the  testimony  of  each  witness  in  cases 
of  homicide  must  be  reduced  to  writing  as  a 
deposition  hy  the  magistrate,  or  under  his 
direction.  Held  that,  where  accused  with  the 
consent  of  the  state  waived  the  preliminary 
examination,  he  must  be  held  to  have  waived 
the  necessity  of  the  magistrate's  hearing  any 
testimony  as  to  the  charge  against  him,  so 
that  there  was  no  testimony  to  be  heard  or 
reduced  to  writing. 

Jnry  —  Finding   on   Challenge  —  Re- 
view. 

Where  it  appears  on  error  assigned  to  the 
refusal  to  sustain  certain  challenges  for  bias 
that  the  court  might  have  found  that  the 
jurors  challenged  were  fair,  impartial,  and 
conscientious  men,  the  action  of  trial  court 
in  overruling  the  challenges  will  not  be 
disturbed. 

Procednre  in  CliallenginK* 

Where  12  jurors  are  called  and  sworn  on 
their  voir  dire  and  examined,  and  part  of 
them  excused  for  cause,  and  both  the  state 
and  the  defendant  are  required  to  exercise 
or  waive  their  right  to  peremptorily  challenge 
the  jurors  remaining  in  the  jury  box,  leaving 
those  not  challenged  to  be  sworn  to  try  the 
case  before  any  additional  jurors  should  be 
called  to  take  the  place  of  those  challenged 
and  excused,  the  procedure  is  proper. 

Remarks  of  Connsel  —  Prejndioe. 

Where  counsel  on  a  murder  trial  was  giv- 
en every  opportunity  to  bring  all  the  facts  be- 
fore the  jury,  and  the  court  in  sustaining 
an  objection  to  a  statement  by  the  prosecut- 
ing attorney  that,  of  the  articles  coming  into 
the  possession  of  the  chief  of  police,  a  cap  was 
the  most  important,  remarked  that  the  as- 
sumption implied  something  that  was  not  of 
record  and  not  evidence  in  the  case,  error,  if 
any,  in  such  remark  is  not  prejudicial. 

Evidence  —  Articles   Taken  from   Ac- 
complice. 

In  a  prosecution  for  murder  in  the  first' 
degree,  committed  within  and  as  a  part  of  an 
attempted  robbery,  articles  of  wearing  apparel 
and  other  articles  found  on  or  •  taken  f ron^ 
defendant's  accomplice  after  the  attempted 
robbery  are  admissible. 

Insanity  as  Def  enae-^resnmption. 

There  is  a  legal  presumption  of  sanity^ 


Test  of  Itosponsikility. 

Where  the  evidence  to  establish  defendant's 
insanity  oan  be  considered  only  to  show  gen- 
eral insanity,  the  test  of  responsibility  is  the 
capacity  of  the  defendant  to  distinguish  be- 
tween right  and  wrong  at  the  time  of  and 
with  respect  to  the  criminal  act. 

[See  generally  Ann.  Cas.  1912A  36;  76 
Am.  St.  Rep.  85.] 

Same. 

Where  defendant  committed  murder  to 
avoid  apprehension  and  conviction  for  an  at- 
tempted robbery,  and  relies  upon  insanity  as 
a  defense,  the  test  of  mental  responsibility  is 
not  whether  he  vras  a  confirmed  thief  and 
had  not  the  will  power  to  resist  theft,  but 
whether  he  had  the.  mental  capacity  to  dis- 
tinguish between  right  and  wrong  with  re- 
spect to  the  murder. 

Xnstrnctions  as  to  Insanity. 

On  a  trial  for  murder,  defended  on  the 
ground  of  insanity,  where  the  evidence  can 
be  considered  only  to  show  general  insanity, 
and  the  court  properly  defines  the  test  there- 
of, its  failure  to  enlarge  upon  different  phases 
of  insanity  and  mental  weakness  is  not  pre- 
judicial to  defendant. 

Homicide  —  Oonviction  of  liOwcr  De« 
gree  —  Degree  Fixed  hj  Statnte. 

A  jury  in  any  homicide  case  has  the  power, 
though  not  the  legal  or  moral  right,  to  dis- 
regard the  evidence,  and  find  one,  who  is 
clearly  guilty  of  first  degree  murder,  guilty 
of  manslikug^ter,  or  acquit  him. 

[See  note  at  end  of  this  case.] 


Ssune. 

On  a  trial  for  murder,  under  an  informa- 
tion framed  upon  the  theory  of  a  deliberate 
and  premediated  murder,  and  under  the  stat- 
ute providing  that  murder  committed  in  an 
attempt  to  commit  robbery  is  murder  in  the 
first  degree  without  deliberation  or  premed- 
itation, where  the  evidence  requires  a  finding 
that  the  murder  was  committed  in  an  attempt 
to  rob,  and  the  court  submits  the  case  upon 
each  theory  of  the  information,  there  is  no 
error  in  refusing  to  charge  as  to  second  de- 
gree murder;  since  the  statute  defines  the 
crime  shown  by  the  evidence  to  be  first  de- 
gree murder,  and  the  court  is  not  required  to 
charge  on  second  degree  murder  so  as  to 
empower  the  jury  to  disregard  the  evidence 
and  return  a  verdict  contrary  to  law. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  case,  the  court  might  have  sub- 
mitted the  question  of  second  degree  murder 
without  committing  error  against  accused. 

[See  note  at  end  of  this  case.] 

Instructions  —  Reqnest  Not  Based  oa 
ETidenee  —  Intent  of  Aocnsed. 

On  a  trial  for  murder  in  the  first  degree, 
on  the  theory  of  its  commission  during  an  at- 
tempt to  rob,  where  there  is  no  evidence  that 
defendant  had  voluntarily  abandoned  the  at- 
tempted robbery  before  firing  the  fatal  thot, 
an  instruction  that,  if  defendant  had  aban- 
doned the  intention  to  rob  before  he  shot  de- 
ceased,  the  killing  would  not  have  been  in 
an   attempt  to   rob,   and   unless   wilful  and 
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premeditated,  the  killing  would  not  have  been 
murder  in  the  first  degree,  is  properly  re- 
fused. 

Cliaraoter    of    A«ciU€d    —    Inatmetioa 
Approved. 

In  aa  instruction,  that  when  a  person  is 
charged  with  the  commiasion  oi  a  crime  the 
law  presumes  that  he  is  a  man  of  "average" 
character  and  that  the  failure  to  call  wit- 
nesses to  prove  his  general  good  character 
raises  no  presumption  against  it,  the  use  of 
the  word  "average"  in  place  of  the  usual  ad- 
jective "good"  is  not  prejudicial. 

Kecommendation  of  Mercy  -«  Instmo- 
tiona  Relating  to  Poirer  of  Jury. 

In  a  trial  for  murder  in  the  first  degree, 
where  the  court,  after  calling  attention  to  the 
statute  enabling  the  jury  to  recommend  life 
imprisonment  in  case  they  found  defendant 
guilty  of  that  degree  of  homicide,  charged 
that  in  considering  the  question  they  were 
not  restricted  by  anv  rule  of  law  or  public 
policy,  but  were  entitled  to  decide  the  question 
from  such  considerations  as  might  appeal  to 
them,  as  reasonably  entitled  to  be  weighed  in 
determining  such  recommendation,  is  not  ob- 
jectionable as  in  any  way  directing  or  con- 
trolling, or  attempting  to  control  or  direct, 
the  judgment  of  the  jury  on  the  question  of 
recommendation. 

Appeal  from  District  Court,  Salt  Lake 
county:     Loopbourow,  Judge. 

Criminal  action.  Harley  Mewhlnney  con- 
victed of  murder  in  first  degree  and  appeals. 
The  facts   are  stated  in  the  opinion.     Af- 

FISMED. 

8.  P.  Armstrong  and  H.  J,  Brothers  for 
appellant. 

A.  R.  Barnes,  E,  V.  Biggins  and  George  C. 
Buckle  for  appellee. 

[138]  FarcK,  J. — ^Appellant  was  charged 
with,  and,  upon  a  trial  W  a  jury  in  the  dis- 
trict court  of  Salt  Lake  county,  convicted  of, 
murder  in  the  first  degree.  The  court,  in  due 
time,  entered  judgment  sentencing  appellant 
to  suffer  death.  He  appeals  from  that  judg- 
ment. 

[139]  Numerous  errors  are  assigned.  Be- 
fore proceeding  to  a  consideration  of  the  as- 
signments relating  to  the  alleged  errors  occur- 
ring at  the  trial,  we  shall  dispose  of  those 
which  relate  to  the  quashing  of  the  informa- 
tion and  the  impaneling  of  the  jury. 

Counsel  for  appellant  at  the  proper  time 
interposed  a  motion  to  quash  the  information 
filed  in  the  district  court  against  him  upon 
the  grounds: 

(!)  That  the  magistrate  before  whom  the 
original  complaint  was  filed,  and  before  whom 
appellant  was  taken  after  his  arrest,  did  not 
inform  or  advise  him  "of  his  rights  to  the 
aid  of  counsel:"  and  (2)  because  "the  tes- 
timony   of   the,    or    any   of    the,    witnesses 


against  him  was  not  reduced  to  writing  by 
the  magistrate."  The  first  ground  is  clearly 
untenable.  The  transcript  of  the  proceedings 
before  the  magistrate  affirmatively  shows  that 
the  appellant  "waived  the  service  of  an  at- 
torney." If  this  means  anything,  it  means 
that  appellant  was  apprised  of  his  right  to 
have  such  services. 

In  the  absence  of  any  showing  to  the  con- 
trary, we  must  presume  that  the  magistrate 
performed  the  duties  imposed  upon  him  by 
our  statute.  Such  is  the  holding  of  the 
courts.  (People  v.  Figueroa,  134  Cal.  169, 
66  Pac.  203.)  In  the  case  at  bar,  as  we  have 
pointed  out,  it,  however,  affirmatively  appears 
that  appellant  waived  any  aid  or  assistance 
from  counsel. 

Referring,  now,  to  the  second  ground  of  the 
motion,  it  is  true  that  Comp.  Laws  1907, 
section  4670,  in  terms  provides  that  *'the  tes- 
timony of  each  witness  in  cases  of  homicide 
must  be  reduced  to  writing  as  a  deposition, 
by  the  magistrate,  or  under  his  direction." 
lliis  section  in  substantially  the  same  form 
was  in  force  long  before  Utah  became  a  state. 
2  Comp.  Laws  1888,  section  4883.  It  was 
carried  into  the  Bevised  Statutes  of  18d&  as 
section  4670  of  that  revision  and  is  now 
known  by  the  same  number  in  Comp.  Laws 
1907,  supra.  Since  said  section  was  original* 
ly  passed  the  Constitution  of  this  state  was 
adopted  where,  in  article  1,  section  13,  it, 
among  other  things,  is  provided : 

[140]  "Offenses  heretofore  required  to  be 
prosecuted  by  indictment,  shall  be  prosecuted 
by  information  after  examination  and  com- 
mitment by  a  magistrate,  unless  the  examina- 
tion be  waived  by  the  aceused  with  the  con- 
sent of  the  state,  or  by  indictment  with,  or 
without  such  examination  and  commitment." 

Although  the  language  of  section  4670, 
supra,  is  positive  and  without  exception  that 
in  homicide  cases  the  testimony  of  the  wit- 
nesses  must  be  reduced  to  writing,  yet,  in 
view  of  the  constitutional  provision  that  the 
accused  with  the  consent  of  the  state  may 
waive  the  examination  the  statute  cannot  be 
given  application  according  to  the  strict  letter 
thereof.  If  the  accused  or  the  officer  repre- 
senting the  state  desires  an  examination  to 
be  held,  then  of  course  witnesses  must  be 
heard,  and  if  they  are  heard  their  testimony 
must  be  reduced  to  writing  as  required  by 
the  statute.  If,  however,  no  examination  is 
desired  and  is  expressly  or  by  implication 
waived,  as  held  by  us  in  State  v.  Gustaldi, 
41  Utah  63,  123  Pac.  897,  then  there  is  no 
heed  of  hearing  any  testimony,  and  hence 
there  is  none  to  be  reduced  to  writing.  In 
the  case  at  bar  the  transcript  of  the  pro- 
ceedings had  before  the  committing  magis- 
trate affirmatively  shows  that  appellant,  with 
the  consent  of  the  State,  expressly  waived  the 
preliminary   examina'tion    mentioned    in   the 
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Constitution.  This  he  oould  do,  and,  having 
done  BO,  he  likewise  must  be  held  to  have 
waived  the  necessity  of  the  magistrate  to 
hear  anj  testimony  with  respect  to  the  charge 
filed  against  him.  There  was  therefore  no 
testimony  to  be  reduced  to  writing.  '  Nor  can 
there  be  any  doubt  as  to  appellant's  compe- 
tency to  waive  the  examination^  nor  as  to 
having  done  so,  since  he  does  not  assail  the 
truth  of  the  statements  to  that  effect  con- 
tained in  the  magistrate's  transcript,  as  he 
could  have  done  under  the  ruling  of  this 
court  in  State  v.  Gustaldi,  supra.  See  also 
upon  this  point,  State  v.  Kitty,  23  Ohio  St. 
562.  The  motion  to  quash,  for  the  reasons 
aforesaid,  was  therefore  properly  overruled. 

It  is  also  insisted  that  the  court  erred  in 
refusing  to  sustain  certain  challenges  for 
cause  that  were  interposed  by  appellant's 
[141]  counsel  against  at  least  four  prospec- 
tive jurors  upon  the  ground  of  both  expressed 
and  implied  bias.  It  is  accordingly  urged 
that  appellant  was. required  to  remove  those 
jurors  from  the  panel  by  the  exercise  of  four 
peremptory  challenges,  which  reduced  by  that 
number  the  quota  of  such  challenges  vouch- 
safed to  him  by  our  statute.  We  have  care- 
fully examined  all  of  the  testimony  of  those 
jurors  given  upon  their  voir  dire;  and  we  are 
satisfied  that  this  case  falls  squarely  within 
the  rule  laid  down  by  this  court  upon  this 
question  in  the  rec^xt  case  of  State  v.  Thorne, 
41  Utah  414,  Ann.  Cas.  1915D  90,  126  Pac. 
286.  The  only  difference  between  this  and 
the  Thome  Case  is  that,  while  there  might 
have  been  some  doubt  in  our  minds  with  re- 
spect to  the  qualifications  of  some  of  the  chal- 
'lenged  jurors  in  the  Thorne  Case,  there  is  no 
such  doubt  in  this  case.  If  there  were,  how- 
ever, the  rulings  of  the  trial  court  fall  square- 
ly within  what  is  said  in  the  Thorne  case, 
supra.  Further,  by  carefully  going  over  the 
jurors'  examination,  we  are  impressed  with 
the  fact  that  they  were  fair,  impartial,  and 
conscientious  men,  and  the  trial  court  was 
clearly  justified  in  overruling  the  challenges. 
This  contention,  therefore,  cannot  be  sus- 
tained. 

It  is  further  contended  that  the  court  erred 
in  requiring  appellant  to  exercise  his  per- 
emptory challenges  at  times  when  the  jury 
box  was  not  filled  with  jurors.  The  jury  was 
impaneled  and  the  challenges  were  required 
to  be  exercised  in  the  manner  stated  by  Mr. 
Justice  McCarty  in  State  v.  Riley,  41  Utah 
225,  126  Pac.  294.  We  there  held  that  the 
course  of  procedure  followed  in  that  case  wcus 
proper.  This  case  is  therefore  controlled  by 
that  one,  and  this  assignment  must  also  fail. 

Passing  to  a  consideration  of  the  assign- 
ments relating  to  the  alleged  errors  occurring 
at  the  trial,  it  becomes  necessary  to  state  be 
briefly  as  possible  the  controlling  facts.  From 
the  evidence  it  is  made  to  appear  that  the 


homicide  in  question  occurred  while  appelUuit 
and  an  accomplice  were  engaged  in  the  per- 
petration of  or  attempt  to  perpetrate  a  rob- 
bery. The  undisputed  faets  relatiog  to  the 
homicide  are  substantially  [142]  as  follows: 
On  the  afternoon  of  the  6th  day  of  October, 
1911,  between  three  and  four  o'clock,  a  Mrs. 
Fuller,  after  meeting  one  Sol.  S.  Brown,  a 
friend  of  hers,  on  the  street  in  Salt  Lake 
City,  went  with  him  to  her  room  on  the  sec- 
ond floor  of  the  Romona  rooming  houee, 
which  is  located  on  the  corner  of  Second  East 
and  Second  South  streets  in  said  city.  Mr. 
Brown  wore  a  large  and  conspicuous  diamond 
ring  on  one  of  his  fingers  of  the  approximate 
value  of  $350.  In  going  upstairs  to  the  room 
Mrs.  Fuller  noticed  the  appellant  and  his 
accomplice  in  the  hallway.  Within  a  few 
minutes  after  Mrs.  Fuller  and  Mr.  Brown 
had  entered  the  room  aforesaid,  there  was  a 
knock  at  the  door,  and  Mrs.  Fuller  went  to 
open  it.  Upon  opening  the  door  she  saw  two 
men  in  the  hallway  (one  of  them  the  appel- 
lant) with  handkerchiefs  tied  over  the  lower 
portions -of  their  faces.  As  soon  as  she  had 
opened  the  door,  they  forced  their  way  into 
the  room.  One  of  the  men  had  a  revolver  in 
his  hand  and  immediately  upon  entering  the 
Yoom  pointed  it  at  Mr.  Brown,  and  the  other 
remained  standing  at  the  door,  which  he  had 
closed  after  him.  Mr.  Brown  at  once  went 
forward  and  grappled  with  the  one  having 
the  revolver,  catching  his  hand  or  forearm  in 
such  a  manner  as  prevented  him  from  shoot- 
ing Mr.  Brown,  and  a  hard  struggle  ensued 
between  them.  Mr.  Brown  seemed  to  hold 
his  own,  and  the  man  with  the  revolver, 
seemingly,  could  make  no  headway  in  obtain- 
ing the  coveted  prize,  the  ring.  He  called  to 
his  accomplice,  who  still  stood  guarding  the 
door,  for  help,  and  said,  "Pull  the  ring  off 
his  finger."  The  accomplice  immediately  left 
the  door  and  went  to  the  assistance  of  the 
other  and  in  doing  so  struck  Mr.  Brown  sev- 
eral times  on  the  head  with  what  is  termed 
a  "black-jack,"  inflicting  scalp  wounds  which 
subsequently  bled  somewhat  freely.  The 
struggle  now  went  on  between  the  three,  but 
as  soon  as  the  one  had  left  the  door  Mrs. 
Fuller  ran  out  of  the  room,  down  the  hall- 
way, and  into  the  street  crying  for  help  as 
she  went.  Considerable  uproar  was  thus 
caused,  and  it  was  not  long  before  the  man 
who  had  stood  by  the  door  also  slipped  out 
of  the  room,  Mr.  Brown  and  the  other  still 
continuing  the  [143]  struggle  for  supremacy, 
while  Mr.  Brown  was  also  crying  for  help. 
Immediately  after  the  one  with  the  black- 
jack had  left  the  room  Mr.  Brown  heard  the 
steps  of  a  man  in  the  hallway  approaching 
the  door  which  was  now  standing  ajar.  The 
one  with  the  revolver,  who  was  still  continu- 
ing the  strt^gle  and  still  trying  to  obtain 
the  diamond  ring^  apparently  also  heard  the 
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Bteps  of  the  approaching  stranger,  whose 
name  it  was  afterwards  learned  was  Erick* 
son,  and  he  then  also  broke  away  from  Mr. 
Brown,  who  was  becoming  quite  weak  from 
the  blows  he  had  received  on  his  head  and  the 
continued  struggle,  and  ran  out  of  the  door 
into  the  hallway  which  led  downstairs  into 
the  street.  Immediately  after  getting  outside 
of  the  door  of  the  room  in  which  the  struggle 
took  place,  the  one  with  the  revolver  was  met 
by  Mr.  Erickson,  who  was  coming  to  Brown's 
assistance,  and  as  soon  as  he  saw  Mr.  Erick* 
son,  and  within  a  very  few  feet  from  the 
door,  he  raised  his  revolver  and  shot  Mr. 
Erickson,  the  bullet  penetrating  his  chest  and 
passing  through  a  portion  of  the  heart.  Mr. 
Erickson  staggered  back  into  a  room  near  by 
and  fell  on  the  floor  and  in  a  few  minutes 
thereafter  expired  from  the  effects  of  the 
bullet  wound.  Both  of  Brown's  assailants 
had  in  the  meantime  run  down  the  steps  and 
had  reached  the  street,  where  they  separated. 
It  was  only  a  few  minutes  afterwards,  how- 
ever, when  the  one  who  had  the  revolver  and 
who  shot  Erickson  was  apprehended  on  the 
street  in  front  of  the  rooming  house  while  in 
the  act  of  inducing  an  expressman,  whose 
express  wagon  he  had  climbed  onto,  to  drive 
him  hurriedly  away  from  the  place.  He  was 
immediately  taken  to  the  police  station  after 
he  was  apprehended  as  aforesaid.  A  short 
time  after  the  arrest  he  was  identified  as  the 
one  with  the  revolver  by  both  Mrs.  Fuller  and 
Mr.  Brown,  and  was  further  identified  as  the 
one  who  did  the  shooting  and  as  being  the 
appellant  in  this  case.  The  other  one  was 
apprehended  later  on  the  same  day  and  was 
also  identified  by  Mrs.  Fuller  and  Mr.  Brown 
as  the  one  who  was  with  appellant  and  the 
one  who  struck  Mr.  Brown  with  the  blaok- 
jack.  During  the  struggle  in  the  room  the 
handkerchiefs  were  torn  [144]  from  the  faces 
of  the  two  men,  and  a  full  view  of  their 
features  was  thus  obtained  by  both  Mrs.  Ful- 
ler and  Mr.  Brown.  There  is  much  other 
evidence  respecting  the  identity  of  appellant 
and  his  accomplice  which  we  need  not  refer 
to  here.  It  must  suffice  to  say  that  under 
the  evidence  no  other  conclusion  is  permissi- 
ble than  the  one  arrived  at  by  the  jury, 
namely,  that  the  appellant  is  the  one  who 
had  the  revolver  and  who  killed  Mr.  Erick- 
son, and  that  the  killing  was  done  within 
and  as  a  part  of  the  res  gestce  of  the  at- 
tempted robbery. 

It  is  contended  that  the  court  erred  in  one 
of  its  rulings  which  it  is  said  trenched  upon 
the  province  of  the  jury  with  respect  to  an 
important  fact  in  the  case.  The  matter  arose 
during  the  progress  of  the  trial  and  whil3 
counsel  for  appellant  was  Cross-'examining  the 
chief  of  police,  who  was  one  of  the  state's 
witnesses.  The  witness  had  testified  that  at 
the  time  the  appellant  and  his  accomplice 


were  brought  to  the  police  station  some  ar-* 
tides,  including  a  cap,  came  into  his  posses** 
sion,  which  it  was  shown  were  either  taken 
from  appellant's  person  when  he  was  brought 
to  the  station  or  identified  at  the  time  as 
having  been  in  his  or  his  accomplice's  pos- 
session at  the  time  of  the  attempted  robl^ry, 
•r  immediately  thereafter.  Appellant's  coun- 
sel, Mr.  Armstrong,  on  cross-examination, 
questioned  the  witness  with  regard  to  the  ar- 
ticles aforesaid,  and  Mr.  Famsworth,  the 
prosecuting  attorney,  interposed  an  objection 
to  the  method  pursed  by  coimsel.  The  rec- 
ord of  the  proceeding  in  this  respect  reads  as 
follows » 

**Q.  So  that  you  were  not  very  careful  in 
designating  these  different  articles,  about  how 
they  came  into  your  possession?  A.  I  was 
reasonably  careful,  as  you  see  by  the  tags. 
Q.  The  important  one,  however,  does  not 
aeem  to  be  very  well  designated?  A.  Which 
is  th«  important  one?  Q.  The  cap.  Mr. 
Famsworth:  We  object  to  counsel  making 
any  such  assumption  as  that.  The  Court: 
The  objection  is  sustained.  It  implies  some- 
thing that  is  not  of  record,  not  evidence  in 
the  case.    Mr.  Armstrong:     Exception." 

[146]  The  contention  that  in  sustaining  the 
foregoing  objection,  and  in  making  the  re- 
mark, the  court  invaded  the  province  of  the 
jury,  seems  to  us  untenable.  In  view  that  the 
record  discloses  that  counsel  were  given  every 
opportunity  to  lay  all  the  facts  before  the 
jury,  the  matter  seems  somewhat  trivial. 
While  the  objection  was  extremely  technical, 
yet  the  supposed  question  to  which  the  ob- 
jection was  sustained  was,  in  its  nature,  an 
assumption* of  a  fact  by  counsel  rather  than 
a  question  to  the  witness  which  he  was  ex- 
pected to  answer.  It  is  very  clear  that  no 
prejudicial  error  resulted  or  could  result  from 
the  court's  ruling,  and  this  assignment  must 
therefore  be  overruled. 

The  contention  that  the  court  erred  in  ad- 
mitting in  evidence  the  articles  of  wearing 
apparel  and  other  articles  found  on  or  taken 
from  appellant's  accomplice  after  the  at- 
tempted robbery  is  clearly  without  merit. 
Wharton,  Crim.  Ev.  (10th  Ed.)  section  312, 
p.  610. 

Counsel  for  appellant  strenuously  insist 
that  the  court  erred  in  charging  the  jury 
upon  the  question  of  insanity.  It  may  be 
said  that  appellant  produced  some  evidence 
in  support  of  his  plea  of  insanity.  It  was 
contended  at  the  trial,  and  is  now  insisted, 
that  appellant  had  acquired  the  habit  of 
using  drugs,  such  as  opium  and  morphine, 
and  that  their  use  affected  his  mental  capac- 
ity. To  establish  that  fact  he  produced  in 
evidence  the'  depositions  of  two  witnesses  of 
Terre  Hailte,  Ind.»  one  of  whom  testified  that 
he  was  acquainte<l  with  appellant  from  1900 
to  1007  and  that  during  that  period  of.  time 
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appellant  habitually  used  "both  opium  and 
morphine."  When  aaked  what  effect  the  use 
of  those  drugs  had  upon  appellant's  mental 
condifcion  as  observed  by  the  witness,  he  said: 

"The  use  of  drugs  seemed  to  make  him  very 
thin  and  at  times  dull  and  stupid." 

When  pressed  for  further  particulars  with 
regard  to  the  effect  that  the  use  of  drugs  had 
upon  appellant's  mind,  the  witness  said: 

"I  am  not  aware  of  any  specific  facts  and 
circumstances." 

[146]  The  testimony  of  the  other  witness 
is  substantially  the  same;  the  only  difference 
being  that  the  other  one  said  that  appellant 
used  the  drug  for  a  period  of  about  five  years 
between  1900  and  1907;  After  the  year  1907 
the  witnesses  did  not  come  in  contact  with 
appellant.  Upon  substantially  the  foregoing 
testimony  the  two  witnesses  were  permitted 
to  give  their  opinion  with  respect  to  the 
sanity  of  appellant,  and  they  both  testified 
that  in  their  opinion  appellant  was  insane, 
and  that  the  insanity  was  caused  through 
the  use  of  drugs  as  aforesaid.  It  also  was 
shown  that  when  appellant  was  arrested  he 
had  some  morphine  on  his  person,  and  that 
he  afterwards  called  for  some,  and  that  the 
city  physician  ordered  the  officers  to  permit 
him  to  have  about  two  grains  daily  for  some 
time  after  his  arrest.  In  addition  to  the 
foregoing  testimony  respecting  appellant's  in- 
sanity and  the  use  of  drugs,  a  young  doctor 
who  had  about  three  years'  experience  in  the 
general  practice  as  a  physician,  and  without 
any  further  experience,  was  called  as  an  ex- 
pert upon  the  question  of  insanity.  His  con- 
clusions regarding  appellant's  mental  condi- 
tion were  mainly  based  upon  the  effect  that 
the  habitual  use  of  opium  or  morphine  usual- 
ly has  upon  the  mind.  The  doctor,  however, 
did  not  testify  from  actual  experience,  as  his 
answers  to  the  following  questions  clearly 
indicate : 

"Q.  And  of  these  alkaloids  you  say  that 
morphine  is  the  most  active  and  the  most 
detrimental  to  the  faculties  of  the  mind  ?  A. 
I  have  read  authorities  stating  that  fact.  Q. 
You  don't  state  that  of  your  own  knowledge 
as  a  chemist  or  anything?  A.  No,  sir;  I 
could  not  do  that.  Q.  Not  from  your  own 
practical  experience,  but  from  your  reading 
of  it?    A.    Yes,  sir." 

Upon  substantially  the  foregoing  testimony 
tlie  doctor  was  permitted  to  answer  a  hypo- 
thetical question  which  was  propounded  to 
him  by  appellant's  counsel,  in  which  the 
facts  as  testified  to  by  the  witnesses  afore- 
said, together  with  the  effect  that  the  use 
of  drugs  had  on  the  mind  and  appellant's 
habits  with  regard  to  their  use  as  disclosed 
by  the  evidence,  and  further  that  the  robbery 
was  attempted  in  broad  daylight  [147]  in  a 
well-tenanted  apartment  or  rooming  bouse, 
and  a  few  other  unimportant  facts,  were  re- 


cited. The  doctor  in  answering  the  question 
said  that  in  his  opinion  appellant  was  insane 
when  he  attempted  to  commit  the  robbery  and 
when  he  shot  and  killed  the  deceased,  Erick- 
son.  Upon  the  part  of  the  state  there  was 
abundant  testimony  to  the  effect  that  appel* 
lant's  conduct  and  demeanor  immediately 
after  the  shooting  and  since  then  were  al- 
ways normal  and  rational.  A  physician  who 
had  frequently  observed  him  after  the  shoot- 
ing also  testified  that  he  did  not  use  mor- 
phine in  excessive  quantities,  and  did  not 
have  the  appearance  of  one  who  did  so,  and 
that  in  his  judgment  appellant  at  the  time 
of  the  commission  of  the  offense  was  and  ever 
since  has  been  sane.  Upon  the  question  of 
insanity  the  court  instructed  the  jury  that, 
before  they  oould  .find  appellant  guilty  ai 
charged  in  the  information,  they  "must  be 
satisfied  beyond  a  reasonable  doubt  from  all 
the  evidence  in  the  case  that  the  defendant 
at  the  time  of  the  perpetration  of,  or  attempt 
to  perpetrate,  such  robbery  or  burglary,  had 
formed  the  intent  to  commit  such  robbery  or 
burglary,  and  that  he  had  the  mental  capac- 
ity to  distinguish  between  right  and  wrong 
with  reference  to  said  robbery  or  burglary; 
and,  if  you  should  find  from  the  evidence  in 
this  case  that  the  defendant  at  the  time  in 
question  had  not  the  mental  capacity  to  form 
an  intent  to  perpetrate  a  robbery  or  burglary, 
then  you  cannot  convict  him  of  murder  in 
the  first  d^pree."  The .  court  further  in- 
structed the  jury  upon  this  question,  that: 
"The  test  of  responsibility  for  a  criminal  act, 
when  insanity  is  relied  upon  as  a  defense, 
is  the  capacity  of  the  defendant  to  distin- 
guish between  right  and  wrong  at  the  time  of 
and  with  respect  to  the  act  which  is  the 
subject  of  inquiry;  and,  if  after  a  fair  and 
conscientious  consideration  of  all  the  facts 
and  circumstanoes  in  evidence  you  are  not 
satisfied  beyond  a  reasonable  doubt  that  the 
defendant  had  the  capacity  to  distinguish  be- 
tween right  and  wrong  at  the  time  of  and 
with  reference  to  the  act  in  question,  then 
you  cannot  convict  him."  The  same  thought 
in  other  forms  was  repeated  in  several  of  the 
instructions. 

[148]  It  is  insisted  that  the  capacity  to 
distinguish  between  right  and  wrong  with  re- 
spect to  the  criminal  act  in  issue  is  not  the 
true  test  of  mental  responsibility.  It  is  con- 
tended that,  in  addition  to  that  test,  the  jury 
should  also  be  told  that  they  must  find  that 
the  accused  had  the  will  power  to  overcome 
or  resist  the  impulse  to  commit  the  act  with 
which  he  stands  charged.  Let  us  assume  at 
the  outset  that,  under  certain  circumstances 
where  a  plea  of  insanity  is  interposed  as  a 
defense,  it  may  become  necessary  to  charge 
the  jury  as  contended  for  by  counsel,  and  that 
in  all  cases  where  such  a  plea  is  interposed 
it  would  be  unobjectionable  although  not  nee- 
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essary  to  do  bo.  And  let  us  assume  further 
that  in  this  case  it  would  not  have  been  at 
all  improper  for  the  court  in  its  charge  to 
have  gone  further  into  the  question  of  in- 
sanity along  the  lines  suggested  by  counsel. 
The  foregoing  assumptions  are,  however,  not 
decisive  of  the  question  we  are  called  upon 
to  determine.  In  reviewing  a  charge  upon 
any  particular  subject,  as  well  as  in  review- 
ing the  requests  refused,  we  must  constantly 
keep  in  mind  the  facts  and  circumstances  of 
the  particular  case  as  they  are  made  to  ap- 
pear from  the  evidence.  What  meager  evi- 
dence of  insanity  there  is  in  this  case  is 
limited  entirely  to  generalities.  The  whole 
superstructure  of  the  so-called  insanity  claim 
is  built  upon  the  statements  of  two  laymen, 
who,  for  some  years  prior  to  1907  (three 
years  before  the  murder  in  question  was  com- 
mitted), were  acquainted  with  the  appellant, 
and  who  testified  that  during  that  time — 
that  is,  during  the  time  they  knew  him — he 
was  addicted  to  the  use  of  morphine  and 
that  the  use  thereof  "at  times  made  him  duU 
and  stupid."  Basing  their  opinions  upon 
these  meager  facts,  the  two  laymen  tell  us 
that  the  appellant  was  insane.  In  addition 
to  their  opinions,  we  also  have  a  young  doc- 
tor, who,  after  having  the  foregoing  evidence 
detailed  to  him,  also  is  willing  to  venture  the 
opinion  that  the  appellant  was  insane.  There 
is  absolutely  no  evidence  of  any  actual  men- 
tal lesions  or  any  mental  disease  of  any  kind 
or  of  any  hallucinations  or  other  mental  de- 
.  rangement. 

[149]  All  that  we  have  here,  therefore,  to 
establish  insanity  and  to  overcome  the  legal 
presumption  of  sanity,  are  a  few  general 
guesses  based  upon  a  few  isolated  facts  which 
in  and  of  themselves  do  not  necessarily  point 
to  either  insanity  or  to  any  serious  mental 
derangement. 

If  the  evidence  in  this  ease,  therefore,  is 
considered  for  the  purpose  of  raising  a  doubt 
of  the  sanity  of  appellant,  it  can  be  consid- 
ered for  no  other  purpose  except  to  show 
what  may  be  called  simple  or  general  in- 
sanitv.  The  existence  of  mental  lesion,  dis- 
ease,  or  other  aberration  cannot  be  assumed 
or  inferred,  because  there  is  absolutely  no 
evidence  to  support  such  an  inference.  Under 
snch  circumstances,  the  test  of  responsibility 
that  is  applied. by  the  overwhelming  weight 
of  authority  is  substantially  the  one  given 
by  the  district  court  in  this  case  in  its  charge 
to  the  jury.  That  test  is  thoroughly  dis- 
cussed by  the  authors  of  the  following  works: 
1  Wliarton,  Crim.  Law  (10th  ed.)  sections 
50-55;  Wharton  on  Homicide'  (3d  ed.)  sec- 
tions 537,  639;  1  Wharton  k  6.  Med.  Jur. 
section  175,  and  eases  there  cited.  See  also 
People  V.  Calton,  6  Utah  458-460,  16  Pac. 
902;  3  Thompson  on  Trials  (2d  ed.)  sections 
536-641,  where  the  test  is  approved. 


We  need  not  pause  here  to  go  over  the  rea- 
sons why  the  test  is  deemed  a  proper  and  a 
practical  one  except  in  those  cases  where  the 
evidence  discloses  some  special  mental  weak- 
ness, disease,  delusion,  or  aberration.  That 
the  test  in  a  case  like  the  one  presented  by 
this  record  is  the  proper  one  impresses  us  as 
clearly  sound,  and  this  impression  is  not 
weakened  after  considering  counsel's  argu- 
ment advanced  in  behalf  of  their  contention. 
They,  in  effect,  argue  that  if  appellant  was 
controlled  by  an  irresistible  impulse  to  com- 
mit the  robbery — tha.t  is,  if  he  did  not  have 
the  will  power  to  resist  the  temptation  or 
impulse  to  rob  or  steal — then  he  should  be 
acquitted,  although  he  possessed  the  mental 
capacity  to  distinguish  between  right  and 
wrong  with  respect  to  the  homicide.  This,  in 
our  judgment,  is  neither  good  law  nor  good 
sense.  Suppose  A.  is  charged  with  the  mur- 
der of  B.,  which  is  committed  because  [150] 
he  is  detected  by  B.  while  he  was  in  the  act 
of  committing  a  robbery  or  larceny.  Upon 
being  tried  for  the  murder.  A.,  however,  es- 
tablishes by  indubitable  proof  that  for  a  long 
time  prior  to  the  commission  of  the  larceny 
he  was  a  confirmed  kleptomaniac;  that  i8> 
that  he  was  afflicted  with  that  species  of  in- 
sanity which  manifests  itself  in  an  irresisti- 
ble- impulse  or  desire  to  steal,  and  that  he 
laeked  the  will  power  to  control  or  overcome 
the  impulse.  W^ould  this  proof  be  sufficient 
to  excuse  the  homicide?  We  think  not.  In 
the  assumed  case  A.  committed  murder  for 
precisely  the  same  reason  that  appellant 
killed  Eriekson,  namely,  to  avoid  apprehen- 
sion and  possible  conviction  for  the  attempted 
robbery.  Under  such  circumstances,  the  test 
of  mental  responsibility,  therefore,  is  not 
whether  the  accused  is  a  confirmed  thief  and 
has  not  the  will  power  to  resist  theft,  but  it 
is  whether  he  had  the  mental  capacity  to 
distinguish  between  right  and  wrong  with 
respect  to  the  act  with  which  he  is  charged, 
in  this  ease  murder.  According  to  counsel's 
theory,  although  the  accused  may  have  had 
ample  mental  capacity  to  realize  that  it  was 
wrong  to  kill,  yet,  if  he  was  afflicted  with  an 
irresistible  impulse  to  steal,  he  ought  to  have 
been  acquitted  of  both  crimes.  This,  in  effect, 
would  be  an  inducement  to  every  thief  to 
slay  every  one  who  discovered  a  theft  com- 
mitted by  him. 

There  is  nothing  in  the  evidence  in  this 
case  which  would  have  justified  the  jury  in 
finding  that  appellant  was  afflicted  with  any 
mental  lesion^  disease,  or  weakness,  and  hence 
it  was  not  necessary  to  go  into  those  matters 
in  the  charge  in  charging  upon  the  general 
subject  of  insanity.  To  hold,  therefore,  that 
the  court  should  have  charged  as  contended 
by  counsel,  and  that  the  refusal  of  the  court 
to  do  so  constitutes  prejudicial  error,  is  to 
disregard  the  evidence  and  the  reasons  which 
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require  such  a  charge,  and  further  re<iuires 
US  to  assume  facts  and  eonditiona  not  directly 
testified  to  by  any  one  nor  legitimately  de- 
ducible  from  any  facts  and  circumetances 
that  were  testified  to.  The  court,  in  our 
judgment,  in  submitting  the  question  of  gen- 
eral insanity  [151]  to  the  jury,  clearly  safe- 
guarded all  of  appellant's  rights  in  that  re- 
gard. 

We  repeat  that  the  question  here  is  not 
the  abstract  one  whether  the  court  could  not 
have  properly  enlarged  upon  the  different 
phases  of  insanity  or  mental  weakness,  but 
the  question  we  have  to  meet  is  whether  the 
evidence  required  the  court  to  so  enlarge 
upon  those  subjects,  and  whether  in  having 
failed  to  do  so  the  appellant  was  prejudiced. 
We  are  clearly  of  the  opinion  that  the  appel- 
lant was  not  prejudiced,  and  that  the  judg- 
ment, therefore,  should  not  be  reversed  upon 
this  ground. 

When  the  cases  cited  by  counsel  upon  this 
question  are  analyzed,  it  will  be  found  that 
in  all  of  them  there  were  some  faets  and 
circumstances  which  made  the  doctrine  con- 
tended for  by  them  applicable  to  some  extent 
at  least.  It  must  be  conceded,  however,  that 
there  are  a  few  cases  which  seem  to  hold  that 
the  doctrine  is  applicable  upon  a  mere  gen- 
eral claim  of  insanity  as  was  the  case  in  the 
case  at  bar.  We  cannot  yield  assent  to  such 
a  doctrine. 

It  is  further  insisted  that  the  court  erred 
in  refusing  to  charge  the  jury  with  respect 
to  second  degree  murder.  This  question,  like 
the  one  of  insanity,  must  of  necessity,  to  a 
large  extent  at  least,  be  controlled  by  our 
statute  when  considered  in  connection  with 
the  evidence  adduced  at  the  trial.  In  this 
connection  it  is  contended  that  inasmuch  as 
the  information  was  framed  upon  the  theory 
of  a  deliberate  and  premeditated  murder  and 
in  view  that  the  court  submitted  the  case  to 
the  jury  upon  that  theory  as  well  as  upon 
the  statute  which  provides  that  murder  ''com- 
mitted in  the  perpetration  of  or  attempt  to 
perpetrate  robbery"  also  constitutes  murder 
in  the  first  degree  without  deliberation  or 
premeditation,  therefore  iAie  court  should  also 
have  submitted  the  question  of  second  degree 
murder  to  the  jury.  It  is  true  that  the  court 
submitted  the  elements  of  deliberation  and 
premeditation  to  the  jury.  From  that  it  does 
not  follow,  however,  as  contended,  that  the 
court  should  also  have  submitted  the  ques- 
tion of  an  unpremeditated  or  -  second  degree 
murder  to  the  jury.  Where  [162]-  there  was 
some  evidence  in  this  case  from  which  the 
jury  could  have  found  a  deliberate  and  pre- 
meditated murder,  yet  the  jury  would  not 
have  been  justified  in  finding  that  the  mur" 
der  in  question  was  not  committed  in  an  at- 
tempt to  perpetrate  a  robbery,  and  upon  the 
latter  question  there  is  not  even  room  lor 


doubt  or  conflicts  Under  our  statute  a  mur- 
der so  committed  constitutes  murder  in  the 
first  degree  and  legally  can  constitute  noth- 
ing  else.  True,  a  jury  in  any  homicide  case 
has  the  power  to  disregard  the  evidence  and 
may  find  one  who  is  clearly  guilty  of  first 
degree  murder  guilty  of  manslaughter  or  ac- 
quit him. 

.  From  this  it  is  assumed  that,  because  a 
jury  may  do  this,  therefore  a  court  must  sub- 
mit all  the  degrees  of  murder,  and  thus  give 
the  jury  tht  right  to  pass  upon  the  several 
degrees  of  .  murder.  This  contention  loses 
sight  of  the  legal  principle  involved  in  the 
statute  just  referred  to  which  does  not  segre 
gate  murder  committed  in  the  perpetration 
of  or  attempt  to  perpetrate  a  robbery'  into 
degrees.  While  it  is  true  that  under  our 
jurisprudence  a  jury  has  the  power,  with  or 
without  reason,  either  to  reduce  the  degree  of 
the  crime,  if  it  be  divided  into  degrees,  or 
acquit  the  accused,  it  does  not  follow  that  a 
court  is  bound  in  effect  to  charge  that  they 
may  disregard  the  law,  the  evidence,  and 
their  oath  in  arriving  at  a  verdict.  Neither 
is  it  correct  to  say  that,  by  not  submitting 
the  question  of  seoond  degree  murder  in  a 
case  where  the  killing,  was  perpetrated  in  an 
attempt  to  rob,  the  court  thereby  in  effect 
coerces  the  jury  to  find  the  accused  guilty 
ot  murder  in  the  higher  degree.  Whether 
such  might  be  the  effeet  under  our  statute 
depends  upon  the  evidence.  If  the  evidence 
justifiies  a  finding  that  the  murder  was  com- 
mitted in  the  perpetration  of  or  attempt  to 
perpetrate  a  robbery,  it  is  the  duty  of  the 
court  to  charge  that,  if  they  find  beyond  a 
reas^mable  doubt  that  the  murder  was  ''com- 
mitted in  the  perpetration  of  or  attempt  to 
perpetrate  a  robbery,"  they  should  find  the 
accused  guilty  of  first  degree  murder,  and 
if  the  evidence,  as  in  the  case  at  bar,  does 
not  justify  the  jury  under  their  oaths  to  find 
otherwise,  the  court  need  not  submit  the 
question  [163]  of  second  degree  murder  at 
all,  although  it  might  do  so  without  commit- 
ting error  against  the  accused.  In  such  a 
case,  in  merely  charging  on  first  degree  mur- 
der the  court  does  not,  as  is  contended,  with- 
hold anjrthing  from  the  jury,  but  simply 
charges  the  law.  It  is  the  law  that  fixes  the 
degree  of  the  offense,  and  when  the  facts  are 
not  in  dispute  and  clearly  show  that  the 
murder  in  question  was  committed  as  afore- 
said, the  jury  have  neither  the  legal  nor  a 
moral  right  to  refuse  to  follow  the  law  and 
in  refusing  to  do  sd  in  effeet  amend  or  repeal 
the  statute. 

Of  course^  if  the  jury  refuses  to  be  bound 
by  either  law  or  fact,  a  court  is  powerless, 
but  the  court  is  not  required  to  partake  of 
the  wrong  and  in  effect  iuggesl  to  the  jnry 
that  they  may  do  what  the  law  does  not  sanc- 
tion.   Here  aga^n  the  questien  is  not  whether 
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it  would  h&Te  been  improper  for  the  eourt  to 
have  charged  with  regard  to  mnrdsr  in  the 
second  degree,  but  the  question  is  whether 
under  all  the  facts  and  circumstances  of  this 
ease  (not  some  otiier  case)  the  trial  court 
committed  prejudicial  error  in  refusing  to  so 
charge.  Upon  this  question  we  are  of  the 
opinion  that  there  was  absolutely  no  evidence 
either  direct  or  inferential  which  would  have 
justified  a  finding  by  the  jury  other' than  that 
the  murder  in  question  was  committed  in  aa 
attempt  to  perpetrate  a  robbery.  If  this  be' 
correct,  why  submit  a  question  to  the  jury 
upon  which  an  affirmative  finding  can  in  no 
event  be  justified?  Is  not  the  question  of 
whether  there  is  any  evidence  in  support  of 
any  essential  fact  as  much  a  question  of  law 
in  a  homicide  case  as  any  other?  Must  the 
court  in  advance  abdicate  its  prerogatives  to 
the  jury  simply  because  that  jury  has  the 
power,  and  perhaps  the  inclination,  to  dis*' 
regard  both  law  and  fact?  In  this  case  the 
jury,  however,  followed  the  law,  and  in  pas*' 
sing  upon  the  facts  observed  their  oath,  and 
hence  fully  discharged  their  duty.  Further, 
the  case  was  fairly  and  impartially  tried« 
What  plausible  reason,  therefore,  can  an  ap- 
pellate court  give  for  interfering  with  the 
verdict  and  judgment?  Again,  this  case  in 
principle  is  not  distinguishable  from  State  v. 
Thorne,  supra,  in  which  we  held  that  [154] 
under  a  similar  state  of  facts  the  court  com- 
mitted no  error  in  refusing  to  charge  on 
second  degree  murder. 

In  passing  this  point  we  desire  to  say  that 
a  trial  court  should,  in  erery  case  where 
there  is  any  dlrdct  or  inferential  evidence 
with  respect  to  the  different  degrees  of  mur- 
der, charge  the  jury  -^^ith  regftrd  to  all  the 
d^rees,  and  this  rule  should  be  folhiwed- 
where  there  may  be  any  doubt  with  regard  to 
whether  the  higher  degree  is  established  or 
not.  This  is  contemplated  by  our  statute 
which  divides  crimes  into  degrees  and  which 
requires  the  jury  to  find  in  the  lesser  degree 
in  case  of  doubt.  That  statute  should,  how- 
ever, not  be  given  controlling  effiect  in  a  case 
of  murder  committed  in  the  perpetration  of 
or  attempt  to  perpetrate  robbery,  because  a 
murder  so  commitfted  is  not  divisible  into 
degrees.  In  such  a  chaise  of  murder  the 
kilUng  was  either  committed  in  the  perpetra- 
tion of  or  attempt  to  perpetrate  robbery  or 
it  was  not.  If  the  evidence,  as  In  the  casci 
at  bar,  is  clear  and  undisputed  that  it  was, 
then  the  murder  is  first  degree  murder  and 
nothing  else,  and  th^  mere  fact  that  the'  jury 
has  the  power  to  ignore  the  evidence  and  find 
otherwise  does  not  change  the  law.  In  this 
case  the  jury  was  by  force  of  the  ev'ideAce 
compelled  under  their  oaths  to  find  that  the 
murder  waa  committed  in  an  attempt  to  per- 
petrate robbety.     By  authority  of  what  la^ 
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have  found  that  it  wae  not  so  committed? 
If  they  could  not  have  so  found  without  ig*^ 
noring  both  law  and  fact,  no  prejudicial  error 
could  have  been  committed  in  not  telling* 
them  that  they  might  do  so. 

The  foUowing  cases  are  based  upon  a  stat-. 
ute  like  ours  -with  respect  to  murder^  and  it 
is  accordingly  held  that,  if  the  jury  find  that 
the  murder  was  committed  in  the  perpetra- 
tion of  or  attempt  to  perpetrate  a  robbery, 
they  have  no  alternative  save  to  find  the  per- 
petrator guilty  of  murder  in  the  first  degree: 
SUte  V.  Gray,  19  Nev.  212-218,  8  Pac  456; 
State  V.  Williams,  2S  Nev.  407,  82  Pao.  358, 
and  cases  there  cited.  See  also  People  v. 
Wardrip,  141  Cal.  229,  74  Pac.  744.  Some 
of  the  very  cases  that  counsel  cite  to  sustain 
their  contention  that  the  court  should  have 
charged  the  jury  with  respect  [156]  to  sec- 
ond degree  murder  hold  directly  to  the  con- 
trary. For  example,  in  Davis  v.  U.  S.  165 
U.  S.  at  pages  378  and  379,  17  Si  Gt.  at 
page  362,  41  U.  S.  (L.  ed.)  750,  Mr.  Justice 
Brewer,  in  referring  to  the  question  now  tin- 
der consideration,  said: 

"There  was  no  testimony  to  reduce  the  of- 
fense, if  any  there  was,  below  the  grade  of 
murder.  If  the  defendant  was  sane  and  re- 
sponaiUe  for  his  actions,  there  was  nothing 
upon  which  any  snggecrtion  of  any  inferior 
degree  of  homieide  could  be  made,  and  there- 
fore the  court  was  under  no  obligation  (in- 
deed»  it  would  simply  have  been  confusing 
the  minds  of  the  jury)  to  give  any  instruc- 
tion upon  a  matter  which  was  not  really  open 
for  their  consideration.*' 

-'So  here:  If  the  jury  believed  that  the  ap- 
pellant fired-  the  fatal  shot  and  that  he  was 
mentally  responsible,  then  they  had  no  choice, 
and  it  was  their  sworn  duty  to  find  him 
guilty  of  murder  in  the  first  degree. 

It  is  also  contended  that  the  court  erred 
in  refusing  to  charge  the  jury  that,  if  appel- 
lant had  abondoned  the  intention  to  rob  be- 
fore he  ^ot  Brickson,  then  the  killing  would 
not  have  been  committed  in  an  attempt  to 
rob,  and  therefore,  unless  it  was  a  'Svillful, 
deliberate,  maHeious,  and  premeditated  kill- 
ing,'' the  killing  would  not  have  been  murder 
in  the  first  degree.  The  court  properly  rie- 
fttsed  to  so  charge,  if  for  no  othet  reason 
than  that  there  was  no  evidence  whatever 
that  appellant' had  voluntarily  abandoned  the 
attempted  robbery  before  he  fired  the  fatal 
shot.  Indeed,  the  only  evidence  upon  the 
question  is  infierential,  and  that  is  directly 
contrary  to  sueh  a  claim.  Upon  this  ques- 
tion the  cases  Ittst  above  cited  are  decisive 
against  counsel's  contention. 

Counsel  for  appellant  requested  the*  court 
to  charge  the  jury  that  one  who  is  charged 
^ith  a  criminal  offense  is  presumed  to  have 
a  ^good  character  and  reputation."  The 
cbiitt  refused  the  request  in  the  language 
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proposed,  but  chctrged   the  jury  upon  that 
Bubjeet  as  follows: 

1  '^When  a  person  is  charged  with  the  com- 
mission  of  a  crime,  the  law  presumes  that 
be  is  a  man  of  average  character,  [1661  and. 
the  failure  to  call  witnesses  to  prove  his 
general  good  character  raises  no  presumption 
against  it." 

It  is  BOW  insisted  thai  the  court  erred  in* 
giving  the.  charge  aforesaid  and  in  refusiaig' 
t^e  proffered  one.  It  is  contended  that  the: 
error  consists  in  using  the  qualifying  adjec«>, 
tive  "average"  Instea'd  of  "good"  in-  defining^ 
the  presumption  with  respect  to  <qharacter. 
It  is  tru6  that  the  adjective  usually  used  is. 
'^good."  Many  authorities  are,  however,  to 
the  effect  that  the  law  presumes  one  accused 
of  crime  to  be  possessed  of  a  lair,  or  ordi^ 
narily  fair^  cbaraoter.  In  the  case  of  Mullen^ 
v.  U.  a  106  .Fed.-  894,  46  €.  G.  A.  24,  cited 
by  appellant's  counsel,  on 'this  point,  in  re*: 
ferring  to  tlKe  pr^nimption  .now  under  consid-' 
eration,  it  is  said: 

"It  is. in  coRsonante  with  the  general  prin^' 
ciple  of  law  that  a  man  is  presumed  to  stand 
ordinarily  well,  and  toiha¥e  at  least  the  aver- 
age qualities  of  morality  and.  good  conducts" 

In. People  v.  Fair,  43  Gal.,  at  page  149,  Mci 
Justice  Wallace  sliys  that  the  law  presumes- 
every  one. possessed  with  a  "character  of  or* 
dinary  fairness."  T6  the  iaoBe  effect  is.  1. 
Bish.  Grim.  Ptoo.  (3d  ed.)  section  1112;  and; 
Underbill,  Grim.  Et<  section  7.6.  While  pert, 
haps  it  would  have  been  better  if  the  court 
had  -  us6d  the  phrase  "good  chavacter,"  yet,' 
in  view  of  all  that  the  .«QWrt  said  in  the;  in^ 
struction; 'the  jury  eould  not  have  been  mis- 
led by  the  ude  of  <  the  i  word  "average^"  It 
seems  clear  to .  us  *  that  the  appellant  could 
not  have  beeai  pr«jud3oed  from  anything  said 
or  omitted^  and  therefore  this  contention  e^n* 
Hot;  jjNrevail.  ....... 

Finally  it  is  contendied  that  the  court  erred 
in  its  diarge  to  the  jury. with  respect  to  theijr; 
right  to  recommend  life  imprisonment  in  case* 
they  found  appellant  guilty  of  murder  in  thet 
first  degree.'  The  courts  in  oaJling  attention 
to  .thd  statute  upon  that  .subject  which  coni- 
fers the  right  upon .  the  jury  to  recommend^ 
life  imprisonment  in  case  they  ilnd  appellant 
guilty  ol  first  degree  npiurder,  charged  as* 
follows: 

"In  considering  this  question  you  are  not 
restricted  by  any  rule  of  law  or  public  policy, 
but  ar'e  >  entitled  to  decide  the  question  from 
such  considerations  as  me^j  appeal  to.  you  as 
[157]  reasonably  apd  conscientiously  entitlea 
to  bf  weighed  ill .  determining  the  giving- or 
withholding  of  sueb  recommendation." 

It  is-  oonten^ed  that,  tlus  diarge  is  -open  to 
the  same  ol:oeiction  as  the  one  which  wp  con-t 
demn<yi  in  the  ease  of  State  v.  Thqrne,  Z^ 
Utah  208,  117  Pac.  5S,  This  <?onte^tio»  lift 
not  tenable,  The  c^urt  in  thia  case  in  no ; way 
did,  nor  attempted  to,  direct  or  control  the 


judgment  of  the  jury  in  arriving  at  a  con* 
elusion  upon  the  question  of  reccmunendA- 
tion.  That  b  what  was  attempted  in  the 
Thorne  Gase^  and  it  was  tliat  attempt  which 
we  condemned.  While  the  trial  -courts  dis- 
oharge  their  full  duty  under  the  statute  when 
they  direct  the  attention  of  the  jury  thereto, 
and  that .  thereunder  it  is  their  proriiice  to 
make  lor  withhold  a  recommendation  of  im- 
prisonment for  life  in  case  they  find  tite  ae- 
Qused  guilty  of  murder  in  the  first  degree, 
yet  the  mere  fact  that  a  court  may  say  what 
is  said' in  the  instructien  in.  this  case  cannot 
have  the  effect  of  avoiding  the  vterdiet  and 
the  judgment  based  thereOn.  To  so  hold 
"^ould  amount  to  a  mere  travesty* 

In  conclusion  we :  desire  to  say  that  alter  a 
oarefnlesaddination  of  the  entire  record  we 
oannot:  avoid  the  conclusion  that  the  appel- 
lant has  had  a  full,  fair^  and  impartial  trial 
Moreovier,,  ail  ol  -his  rights  have  been  oar^ully 
safeguarded  at  :all  stages  of  the  trial  by 
vi^]ant  and  ahte  aounsel,  who,  although  act- 
ing without  any  reward  or  compensation, 
l^ave- manifested  almost  commendable  interest 
in  the  prisoner's  rbehalf. 

The  ^judgment  should  be,  and  it  aooordio^ 
iS)  a^tned. 

.  MeOABTT,-€.  J.— ^I>|ully4*oneur  in  the  rea- 
soning of  and  the  eonclusions  reached  by  Mr. 
Justice  Frick  in  the  foregoing  opinion.  In 
view  ,  <>f ,  the  impo^taiuie  of  the  case  I  am 
impelled  to  make  the  following  additional 
observations:  • 

.  The'  info.rmi^tion  chargeB^  without  referring 
to  theburglary.or  robberyi  .that  the  defendant 
"willfully,  unlawfully,  ^loniously*  d^berate- 
ly^  premo^tatedly  of  his  malice  aforethought, 
and  ^th  a:  specific,  inrtent  to  take  the  life 
of.  the  [158]  said.  C.  U  EricksoD,"  sliiot  and 
killed  him.  Second  degree  murder  ia  included 
in*  the  charge  as  alleged.  .But  the  eridenos 
without  conflict  shows, ,  that  f^t  the  time  de- 
fendant iired  the .  iatal  shot  he  was  perpe- 
trating a  burglary.  (Gomp.  Laws  1907,  sec- 
tion ^336).  and  attempting  to  perpotrate  a 
roj^bery*  The  evidence  also  shows  that  the 
burglajry,  attempted  robbery,,  and  homicide 
were  so  connected  and ,  interwoven,  eaeh  one 
with  the  other  two,  that  they  constituted  one 
transaction.  Qpmp.  Law§  1907,  section  4161, 
provides,  among  .other  things,  that  murder 
when  "oommitted  in  the  pej-petration  of,  or 
attempted  to  perpetrate,  any  .  .  .  bur- 
glary, or  robbery, i^  murder  in  the 

first  dc^ee,".  Tl^e  killings  of  Erickson  was, 
therefore,  under  the  circumstances  as  shown 
l?y.,lhe  undisputed  evidence,  •  murder  in  the 
firsit  decree,  ^unless  the  defendant  was,  at  the 
time .  he.  fired  ,the  fat^l  shot,  insane.  Upon 
this  poi^t,  as  the  record  now  stands,  there 
iSono  room  fou  dpubt  Ifhe  question  upon 
which  there  seems  to  be  a  difference  of  opin- 
ion is  as  to  whether  tm^nd  degrf^  murder 
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Is  included  in  a  hoi&icide  eommitted  in  the 
perpetration  of  or  attem|)t  to  perpetrate  iEi 
burglary  or  robbery.  In  all  classes  and  kinds 
of  intentional  murder  in  which  the  crime  is 
divided  into  degrees,  the  element  that  distiii- 
guishes  iSrst  degree  murder  frojn' murder  ih 
the  second  degree  is  the  ''premeditation  and 
deliberation  with  which  first  degree  murder 
is  committed."  (2  Bish.  Crim.  L.  (7th  ed.) 
section  728;  21  Am.  &  Eng.  Enc.  of  Law  (2d 
ed.)  157;  21  Cyc.  728.)  Undet-  section  4161, 
Bupra,  murder  committed  in  the  perpietration 
of  anv  of  the  felonies  therein  enumerated  is 
murder  in  the  first  degree,  "regardless  of 
whether  the  killing  is  premeditated,  and  de- 
liberate.or  even  intentionb<l.  llie  killing  may 
be  accidental,  but  it  nevertheless  is  murder 
in  the  first  degree.  (State  V.  Thorne,  SO 
Utah  208,  117  Pac.  68.)     " '    ' 

I  am  unable  to  conceire  qi  a'  state  of  facts 
or  circumstances,  and  certainly  none  has  been 
suggested,  under  which  a  murder  committed 
in  the  perpetration  of  or  attempt  to  porpe^- 
trate  any  of  the  felonies  mentit)ne(i  in  section 
4161,  supra,  would  or  could  be  lefes  than 
murder  in  the  first  degree.  As  1  have  stated, 
the  elements  of  first  degree  murder,  [^59] 
namely,  premeditation  and  deliberation,  that 
distinguishes  first  degree  murder  from  Second 
degree  murder,  are  not  essential,  whe^  the 
crime  is  conimitted  in  the  perpetration  of  or 
attempt  to  perpetrate  any  one  or  mote  of  the 
felonies  referred  to,  to  make  the  crime  mur- 
der in  the  first  degree.  (21  Cyc.  711^-723;  21 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  167;  State 
V.  Thorne,  39  Utah  208,  117  P^c.  58.)  The 
reason  for  the  rule  is  well  stated  by  the  Su- 
preme Court  of  California  in  the  case  of  Peo- 
ple v.  Milton,  145  Gal.  160,  78  Pac.  549,  as 
follows: 

"In  this  (referring  to  the  class  of  murder 
committed  in  the  perpetration  of  or  attempt 
to  perpetratiE?  arson,  rape,  robbery,  or  burgla- 
ry) the  law  has  said  to  the  malefactor:  *If  in 
your  perpetration  of  or  attempt  to  perpetrate 
arson,  rape,  robbery,  burglary,  or  mayhem 
you  shall  take  the  life  of  a  fellow  being,  in- 
tentionally or  unintentionally,  your  crime  is 
murder  in  the  first  decree.  The  killing  may 
be  willful,  deliberate,  and  premeditated,  or  it 
may  be  absolutely  accidental.  Tn  either  case, 
you  are  equally  guilty.  The  elements  of  will- 
fulness, deliberation,  and  premeditation '  atfe 
not  indispensable  to  your  crime'.  The  murder, 
under  section  187  of  the  Penal  Code,  is  estab- 
lished, in  that  the  killing  is  unlawful,  it 
having  been  perpetrated  in  the  performance 
or  att/'mpt  to  perf'orm  one  of  these  felonies, 
and  tlie  malice  of  the  abandoned  and  malig- 
nant heart  is  shown  from  the  very  nature 
of  the  crime  yoii  are  attempting  to  commit. 
Therefore,  if  in  perjietrating  arson,  altfiougii 
in  the  belief  that  the  buijding  is  unoccupied, 
some  person  within  the  biiil^ling,  unknown  to 
you,  shall   lose  his  life,   you   are  guilty  o!f 


murder  in  the  ftrst  degree.  Or  if  in  bur* 
glariously  entering  premisesl  which  you  be- 
lieve to  be  unoccupied  you  shall  accidentally 
take  the  life  of  one  whose  presence  is  unenis^ 
pected  by  yon,  Will  your  crime  is  murder  in 
the  first  degree.'  That  Huch  is  the  true  mean- 
ing and  construction  of  our  statute  there  can. 
be  no  doubt." 

(State  v. -Thome,  41  Utah  414,  Ann.  Cas-. 
19151)  do,  126  Pac.  286;  Morgan  v.  State,  51 
Neb.  672,  71  N.  W.  788 ;  State  t.  Young*,. 
67  N.  J:  L.  224,  61  Atl.  0S9.) 
'  Counsel  fbr  appellant,  proceeding  upon  the 
theory  that  second  degree  murder  is  neces- 
sarily  included  in  a  homicide  committed  iUi 
the  perpetration  of  or  attempt  to  perpetrate- 
arty  of  the  feldnies  enumerated  in  section 
4161;  supra,  argues  that  in  a  prosecution 
for  such  murder  it  is  the  province  of  the- 
Jury,  imfler  section"  4802,  if  the  defendant, 
is  found  guilty,  to  determine  whether  he 
is  guilty  of  first  degree  [160]  or  second  de- 
gree murdcf.  The  section  referred  to  reads. 
iis  follows: 

''Whenever  a  crime  is  distinguished  intor 
degrees,  the  jury,  if  they  convict  the  defend- 
ant," muist  find  the  degree  of  the  crime  of 
which  he  is  guilty.*' 

•The  difficulty  with  counsel's  position  is  thiit. 
Under   the  plain   prorisiorts   of  section   4161 
murder  committed  in  the  perf)etration  of  or 
attempt '  t6  perpetrtite  any  felony  mentioned 
therein  is  first  degree  murder  only,  and  that 
section  4892  has  nd  application.   As  T  have  sug- 
gested, there  is  no'  conceivable  state  of  facta 
br  circumstances '  undeir  which  this  class  of 
murder  can  be  anything  less  Ulian  murder  \tt 
i!he  first  degree.    For  illustration,  take  a'  case 
in  which  an  incendiary,  believing  that  a  cer- 
tain building  is  uninhabited  and  unocciipied, 
willfully  and  maliciousTy  applies  the  torch  to 
it,  and  after  the  structure  iiS  enveloped  in- 
flames he  discovers' that  it  Is  occupied  by  a 
human  being  who  is  unable  to  make  his  escape 
therefrom,   and  the  incendiary  zbakes  every 
effort  in'  his  power  to  redeue  mieh  party  but 
is  unable  to  do  so.    Under  snch  circumstances 
the  killing  would  be  murder  in  the  first  de- 
gree.    I  think  it  is  plain  tbftt  in  a  homicide 
belonging  to  thia  class '  there  is  no  line  of 
demarcation  that  distinguishes  it  into  degree. 
If  it  may  be  separated  ifito  different  degrees, 
5rhere  is  the  line  to  he  .^rawn^  between,  the 
Hist  and  seeond, degree 2    Is.  it  secpnd  degree 
nxnrder:  w^en  it  appear^  from  the  evide;ice 
Jthat  the  ^^^fcndant  in,  the  commissipn  of.  or 
attempt  to  comnUt  one  or  more  of  the  felonies 
mentioned    had  .po    specific    intent    to    take 
human  life,  and  that  the  killing  was, wholly 
accidental  ?    The  question  is  answered  by  the 
statute  which  declares  that  the  killing  oif-a 
human  being  even  under  such  circumstances 
is  murder  in  the  first  degree. 

.The  Te'xa^  Court  of  Appeals,  in  construing 
a   statute   dontainiiijg   provisions   Which-  kre 
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substantially  the  same,  as  sections  4161  and 
4892,  supra,  said: 

"The  statute,  and  the  decisions  construing 
that  statute,  have  not  yet  laid  down  the  prop- 
osition that  the  accused  firing  at  the  intended 
victim  in  cases  of  robbery  and  killing  an- 
other party  would  reduce  that  killing  to  mur- 
der in  the  second  degree.  The  shooting  would 
still  be  murder  in  the  first  degree,  because 
the  statute  expressly  [161]  says  that  all 
murder  in  robbery  or  in  .the  perpetration  of 
robbery  would  be  murder  in  the  first  degree. 
This  statute  eliminates  murder  in  the  second 
degree  in  homicides  of  this  character,*' 
(Italics  mine.)  (Milo  v.  State,  69  Tex.  Grim. 
196,  127  S.  W.  1026,) 

True  the  jury  have  the  power  in  this  class 
of  homicides  to  find  the  accused  guilty  of 
any  of  the  lower  degrees  necessarily  included 
in  the  charge  set  forth  in  the  information,  or 
to  acquit  him.  They  may  do  this  even  though 
it  is  conclusively  shown  by  the  evidence  that 
he  is  guilty  of  murder  in  the  first  degree  and 
there  is  no  evidence  tending  to  reduce  the 
crime  to  a  lower  degree.  But  it  does  not  fol- 
low that  because  a  jury  have  the  power  to 
ignore  the  evidence,  and,  in  violation  of  their 
oaths,  to  bring  about  a  miscarriage  of  justice 
by  refusing  to  do  their  duty,  the  court  should 
in  its  instructions  authoriise  and  in  a  sense 
invite  them  to  do  so. 

I  am  clearly  of  the  opinion  that  in  this 
case  the  court  did  not  err  in  refusing  to  in- 
struct the  jury  on  the  question  of  murder 
in  the  second  degree.  As  I  read  the  record 
and  understand  the  law  applicable  thereto, 
second  degree  murder  is  not  in  this  case.  The 
defendant,  under  the  undisputed  evidence,^  is 
guilty  of  murder  in  the  first  degree  or  he  is 
not  guilty  at  all  of  the  crime  of  which  he 
stands  convicted.     (State  v.  Thorne,  supra.) 

Under  section  4336  all  that  was  necessary 
for  the  state  to  prove  in  order  to  establidi 
first  degree  murder  was  that  defendant,  while 
he  was  perpetrating  or  attempting  to  per- 
petrate burglary  or  robbery,  shot  and  killed 
Erickson,  and  the  question  of  whether  the 
killing  was  deliberate,  premeditated,  and  with 
malice  aforethought,  or  whether  it  was  un- 
intentional on  the  part  of  defendant,  was  im- 
material. The  court,  by  charging  the  jury 
that  before  the  defendant  oould  be  convicted 
of  murder  in  the  first  degree  the  state  must 
prove  beyond  a  reasonable  doubt  that  the  kill- 
ing was  deliberate,  premeditated,  with  malice 
aforethought,  and  with  the  "specific  intent 
to  take  the  life  of  said  C.  L.  Erickson,'*  im- 
posed upon  the  state  a  greater  burden  to 
prove  first  degree  [162]  murder  than  the  law 
applicable  to  the  facts  required.  In  other 
words,  the  instruction,  notwithstanding  the 
evidence  conclusively  shows  th^t  the  homicide 
was  committed  in  the  perpetration  of  bur- 
glary  and  a;l^tempted  robbery,  required  the 


jury,  before  they  could  legally  convict  the 
defendant  of  murder  in  the  first  degree,  to 
find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  killing  was  willful,  deliberate, 
premeditated,,  and  with  malice  aforethought 
The  charge^  in  this  regard,  was  therefore 
much  more  favorable  to  the  defendant  than 
the  law  and  the  facts  warranted.  The  con- 
tention seems  to  be  that  because  the  court 
erroneously  instructed  the  jury  that  in  order 
to  convict  the  defendant  of  murder  in  the 
first  degree  they  must  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  fatal 
shot  was  fired  willfully,  deliberately,  premed- 
itatedly,  with  malice  aforethought,  and  with 
the  specific  intent  to  take  the  life  of  Erick- 
son, the  court  should  have  committed  further 
error  fii,vorable  to  the  defendant  and  to  the 
prejudice  of  the  state  by  submitting  to  the 
jury  the  question  of  second  degree  murder. 

Moreover,  as  I  read  and  construe  section 
4161,  an  instruction  on  the  question  of  second 
degree  murder  would,  in  effect,  have  with- 
drawn from  the  consideration  of  the  jury 
the  question  of  whether  the  homicide  was 
committed  in  the  perpetration  of  burglary 
and  attempted  robbery.  The  court  could  not 
have  submitted  the  question  of  second  degree 
murder  without  in  effect  annulling  the  stat- 
ute. It  sometimes  happens  that  the  rapist, 
burglar,  robber,  and  incendiary,  in  perpetrat- 
ing or  attempting  to  perpetrate  one  or  more 
of  the  felonies  mentioned,  in  section  4161, 
kills,  without  any  specific  intent  so  to  do,  a 
human  being.  The  killing,  as  a  matter  of 
fact,  may  be  wholly  accidental.  In  such 
case  the  killing  is  not  deliberate  nor  premed- 
itated, but  is,  nevertheless,  murder  in  the 
first  degree.  Take  for  example  a  case  such 
as  I  have  suggested  in  which  the  court,  in 
defining  murder  in  the  first  degree,  charges 
the  jury  in  the  language  of  the  statute,  name 
ly,  that  "every  murder  .  .  .  committed 
in  the  perpetration  of  or  attempt  to  per- 
petrate [163]  any  rape,  arson,  burglary,  or 
robbery,  ...  is  murder  in  the  first  de- 
gree." It  must  be  conceded  that,  if  the  stat- 
ute is  to  be  given  any  effect  whatever,  such 
instruction  correctly  defines  murder  of  the 
first  degree  when  the  homicide  is  oonunitted  in 
the  perpetration  of  or  attempt  to  perpetrate 
any  of  the  felonies  mentioned  therein.  Now  it 
is  apparent  that  should  the  court,  after  giv- 
ing the  instruction  suggested,  proceed  to  de- 
fine second  degree  murder,  it  must  repeat 
the  language  of  the  statute  down  to  and  in- 
cluding the  words  "in  the"  and  then  substi- 
tute the  words  "second  d^ree"  for  the 
words  "first  degree"  which  would,  in  effect, 
annul  the  statute,  and,  as  I  have  stated,  take 
from  the  jury  the  question  of  first  d^ree 
murder. 

It  is  suggested  that  there  is  evidence  tend 
ing  to  show  that  defendant  was  addicted  to 
the  use  of  morphine  or  opium,  and  that  t^ 
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use  of  such  drugs  had  weakened  and  impaired 
his  mental  faculties  to  such  an  extent  a^ 
to  render  him  incapable  of  deliberation  and 
premeditation,  or  of  forming  a  design  to 
km,  thereby  reducing  the  crime  from  first 
degree  to  second  degree  murder.  The  court 
carefully  and  elaborately  charged  the  jury 
on  the  question  of  insanity,  and  the  defend- 
ant's rights  in  that  regard  were  carefully 
guarded.  Upon  that  issue  the  court  instruct- 
ed the  jury  in  part  as  follows:  ^An  Insane 
person  is  not  criminally  responsible  under  the 
law  for  his  acts.  The  words  'insane  person' 
include  ...  distracted  persons  and  per- 
sons of  unsound  mind.  .  .  .  When  evi- 
dence is  introduced  tending  to  prove  insanity 
sufficient  to  raise  a  reasonable  doubt  of  de- 
fendant's sanity  at  the  time  of  the  commis- 
eion  of  the  act,  then  the  presumption  of  sani- 
ty ceases,  and  the  prosecution  is  bound  to 
prove  the  sanity  of  the  accused  beyond  a 
reasonable  doubt.  So  in  this  case,  if  the 
jury,  after  considering  all  the  evidence,  en- 
tertain a  reasonable  doubt  of  the  sanily  of 
the  defendant  at  the  time  of  the  alleged 
offense,  then  he  must  be  acquitted.  .  .  . 
When  the  evidence  is  completed,  and  the  case 
finally  submitted  to  you,  the  defendant  cati' 
not  he  convicted  of  any  crime  unless  from 
all  the  evidence  in  the  case,  taken  together, 
you  are  satisfied,  beyond  a  reasonable  doubt, 
[164]  that  the  defendant  was  sane  at  the 
time  the  act  in  question  was  committed." 
(Italics  mine.)  "You  are  instructed  that  if 
you  are  not  satisfied  from  a  careful  and  con- 
scientious consideration  of  all  the  evidence  in 
the  case,  beyond  a  reasonable  doubt,  that  at 
the  time  of  the  commission  of  the  act  charged 
the  defendant  knew  right  from  wrong  with 
respect  to  said  act,  then  you  cannot  find  him 
guilty  of  any  crime;  and  so  far  as  this  case 
is  concerned  it  is  not  material  what  caused 
such  insanity." 

Assuming,  for  the  sake  of  the  argument, 
that  the  defendant,  without  either  deliberation 
or  premeditation,  and  without  forming  a  de- 
sign or  intent  to  take  human  life,  fired  the 
fatal  shot  that  killed  Erickson — and  we  may 
go  a  step  farther  and  assume  that  the  weapon 
was  accidentally  discharged — the  killing, 
nevertheless,  was,  under  the  statute,  murder 
in  the  first  degree,  unless  the  defendant,  at 
the  time  he  fired  the  shot,  was  insane.  Of 
course,  if  he  were  insane  he  could  not  legally 
he  convicted  of  any  crime.  The  jury,  how- 
ever, found  against  the  defendant  on  the  ques- 
tion of  insanity. 

I  have  examined  the  record  in  this  cas^ 
with  more  than  ordinary  care  and.  am  forced 
to  the  conclusion  that  the  defendant  had  & 
fair  and  impartial  trial  and  that  he  -  was 
properly  convicted. 

8tba"di»,  J.  {dissenting), — Our  statute 
(Comp.    Laws    1907,    section    4159)    defines 


murder  to  be  ''the  unlawful  killing  of  a 
human  being  with  malice  aforethought."  Sec- 
tion 4161  defines  the  degrees  ^f  murder.  It 
is: 

"Every  murder  perpetrated  by  poison,  ly- 
ing in  wait,  or  any  other  kind  of  willful,  de- 
liberate, malicious,  and  premeditated  killing; 
or  committ^  in  the  perpetration  of,  or  at- 
tempt to  perpetrate,  any  arson,  rape,  burg- 
lary, or  robbery;  or  perpetrated  fi'om  a  pre- 
meditated design  unlawfully  and  maliciously 
to  effect  the  death  of  any  human  being  other 
than  him  who  is  killed;  or  perpetrated  by 
any  act  greatly  dangerous  to  the  lives  of 
others  and  evidencing  a  depraved  [165]  mind, 
regardless  of  human  life,  is  murder  in  the 
first  degree.  Any  other  homicide  committed 
under  such  circumstances  as  would  have  con- 
stituted murder  at  common  law  is  murder  in 
the  second  degree." 

The  information  charged  first  degree  mur* 
der  thus:  That  the  defendant  "willfully,  un- 
lawfully, feloniously,  deliberately,  premeditat- 
edly,  of  his  malice  aforethought,  and  with  the 
specific  intent  to  take  the  life  of  the"  de- 
ceased, shot  and  killed  him.  The  facts  are 
referred  to  by  Mr.  Justice  Frick.  The  state, 
as  it  had  the  right  to  do,  went  to  the  jury 
on  two  theories:  One  that  the  defendant  in 
the  commission  of,  or  attempt  to  commit,  a 
robbery,  shot  and  killed  the  deceased;  the 
other,  that  the  deefndant  willfully,  malicious- 
ly, deliberately,  and  premediatatedly,  and 
as  specific  intent  to  take  the  life  of  the  de- 
ceased, and  as  specifically  alleged  in  the  in- 
formation, shot  and  killed  him.  There  is- 
ample  evidence  to  support  both.  The  court 
submitted  the  case  on  both  and  in  such  respect 
charged  that,  if  the  jury  found  that  the  de- 
fendant in  the  commission  of  or  attempt  to 
commit  a  robbery  or  burglary  shot  and  killed 
the  deceased,  that  cOkistituted  first  degree 
Iniirder.  It  further  charged  that  "every  mur- 
der perpetrated  by  poison,  lying  in  wait,  or 
any  other  kind  of  willful,  deliberate,  malicious 
and  premeditated  killing,"  was  also  first  de- 
gree murder.  The  court  in  such  particular 
and  at  some  length  charged  what  was  meant 
by  the  terms  "willful,"  "deliberate,"  and 
"premeditated."  It  then  charged  that,  be- 
fore the  defendant  could  be  convicted  of  mur- 
der in  the  first  degree,  the  state  must  prove 
beyond  a  reasonable  doubt  that  "the  killing 
was  unlawful;"  that  it  was  "deliberate;"  that 
it  was  "premeditated;"  that  it  was  "with 
malice  aforethought;"  and  that  it  "was  with 
the  fifpecific  intent  to  take  the  life  of"  the 
deceased. 

The  defendant's  theory  was  that  by  the 
habitual  find  excessive  use  of  morphine  and 
other  drugs  Ms  mental  faculties  wete  im^ 
paired  to  such  an  extent  as  to  render  him  (1) 
wholly  irresponsible  for  his  acts;  or  (2)  in- 
capable of  deliberation  and  premeditation,  or 
of  forming  or  entertaining  a  design  or  an 
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intent  to  kill  or  rob.  Conforming  to  the  first, 
rt66]  he  requested  the  eourt  to  charge  that- 
if  the  jury  found  that  the  defendant,  because 
of  an  habitual  use  of  such  drugs,  had  become 
wholly  irresponsible  for  his  acts,  they  should 
acquit  him;  conformably  to  the  s.eqond,  that 
if  the  jury  found  *'that  the  defendant  was. 
intoxicated  by  the  use  of  morphine  or  other 
drugs  at  the  time  of  the  killing,  you  may 
take  that  fact  into  conaid^ration  in  determin- 
ing his  condition  of  mindi  though  such  in- 
toxication may  have  been  Yoluntary>"  that 
"in  this  case,  if  you  believe  from  a  preponder- 
ance, of  the  evidenee  that,  the  defendant  was 
addicted  to  the. use  of  morphine  or  opium  or 
botli,.  and  by  reason  of  the  continued .  and 
habitual  use  of  either  or  both  of  auch  drugs 
was  brought  or  left  in  such  weakened  mental 
condition  that  he  was  incapable  of  delibera- 
tion and  premeditation,  as  defined  in  these 
instructions,  he  is  not  guilty  of  murder  in  the 
first  degree."  The  defendant  also  requested 
the  court  to  define  murder  in  the  second  de- 
gree and  to  submit  such  questions  to  the.  jury. 
The  court  refused  to  give  these  requests. 

Notwithstanding  the  charge^  that  before  the 
jury  could  convict  the  defendant  of  first  de- 
gree  murder  the  state  xcas  required  to  prove 
that  the  kiUvn^  fpos  tmlatoful,  unllful,  deUber^ 
ate,  premeditated,  uHth  malice  afor^houghtt 
and  with  the  speeifio  intent  to  take  the  life 
of  the  deceased^  the  coujrt,  nevertheless,  rer 
fused  to  submit  to  the  jury. the  question  of 
second  degree  mterder;  and,  by  the  eharge, 
bound  the  jury  to  convict  the  defendant  of 
•first  degree  murder,  or  to  find  him  not  guilty. 
The  court  submitted  to  the  jury  the  question 
of  the  defendant's  insanity  or  irresponsibility, 
but  with  the  direction  that,  "before  the  de- 
fendant can  be  convicted  of  murder  in  the 
first  degree  upon  the  theory"  that  the.  de- 
ceased "was  killed  by  the  def»idant  while  the 
defendant  was  engaged  in  the  perpetration  of 
or  attempt  to  perpetrate  a  robbery  or  burg^ 
lary,  you  must  be  satisfied  beyond  a  reason- 
able doubt,  from  all  the  evidenee  in  the  case, 
that  the  defendant,  at  the  time  of  the  per^ 
petration  or  attempt  to  perpetrate  said  rob- 
bery or  burglary,  had  formed  the  intent  to 
commit  said  robbery  or  bnrglary,.  and  that  he 
had  the  mental  capacity  to  distinguish  her 
tween  right  and  wrong  with  reference  [167] 
to  said  nobbery  or  burglary;  and^  if  you 
should  find  from  the  evidenee  that  the  defend- 
ant at  the  tijne  in  question  had  not  the  men^ 
tal  capacity  to  form  an  intent  to  perpetrate 
a  robbery  or  burglary,  then,  yon  eannot  oonr 
vict  him  of  murder  in  the  first  degree."  Tlve 
«onrt  then,,  after  chargij&g  on  burdeu  of  proof 
as  to  the  issue  of  insanity,  charged.  that."tli^ 
test  of  responsibility  for  a- criminal  act  when 
insanity  is  relied  vipon  as  a.  defense  fiBthe 
capacity  of  the  defendant  to  distingui/sih .  be- 
-tween  right  and  wrong  at -the  time  oi  and 


with  respect  to  the  act  which  is  the  subject 
of  inquiry;"  and  if  the  jury  were  "not  satis- 
fied beyond  a  reasonable  doubt  that  the  de- 
fendant had  the  capacity  to  distinguish 
between  right  and  wrong  at  the  time  of  and 
with,  reference  to  the  act  in  question,  then 
you  cannot  convict  him." 

The  refusal  of  the  requests,  and  the  charge 
in  the  parjtiQulaprs  referred  to,  present  the 
principal  questions  for  review.  The  most 
serious  is  the  refusal  to  submit  to  the  jury 
the  question  of  second  degree  murder,  and 
binding  them,  as  did  the  court,  to  either  find 
the  defendant  guilty  of  first  degree  murder  or 
to  acquit  )iim.  This  presents  two  questions: 
(1)  Maj  the  court,  in  any  case  upon  a  charge 
of  first  degree  murder,  and  upon  a  plea  of  not 
guilty  and  a  ifVisd,  itself,  instead  of  the  jury, 
determine  the  degree  of  murder?  ^d  (2) 
if  so,  is  this  a  proper  case  in  which  the  court 
may  do  so?  Because  of  our  recent  decision 
in  the  case  of  State  v.  Thorne,  41  Utah  414, 
Ann.  Cas.  1915P  90,  126  Pac.  2S6,  where  it 
was  held  that  the  court  in  that  case  was 
juatified  in  refusing  to  submit  to  the  jury 
the  question  of  second  degree  murder,  I  ap- 
proach the  first  with  some  hesitation.  Whik 
I  think  the  doctrine  in  the  Thorne  Case  is 
stated  too  broadlyf  still,  were  it  not  for  the 
second  question,  a^  the  extent  to  which  it 
is  h^re  carried,  I  should  be  inclined  to  yield 
assent.  wj.thout  further  observations. 

I  have  already  referred  to  the  statute  de- 
fining murder  and  first  and  second  degree 
ipurder.  Section  4893  of  the  statute  provides 
that  "tlie.  jury,  may  find  the  defendant  guilty 
of  any  offense,,  the  commission  of  which  is 
necessarily ,  inGlu4ed  in  that  with  which  he 
is  charged."  Section  4892,  that  "Whenever 
a  cr|me  is  distinguished  into  degrees,  the 
[J  68]  iur^  if  they  convict  the  defendant, 
fMiet  /^  the  4^ree  of  the  crime  of  which 
he  is  guilty."  Section  4906,  that  "upon  a 
plea  of  guilty  ol  a^  crime  distinguished  or 
divided  into  degrees,  the  court  must,,  before 
passing  sentence,  determine  the  degree." 
Here,  then,  are  express  statutes  which,  on  a 
plea  of  not  guilty  and  a  trial  require  the 
j:Ury,  and  .on  a  plea  of  guilty  the  court,  to 
determine  the  degree,  whenever  a  crime  is  dis- 
tinguished into  dc^r^es.  Murder,  under  the 
statute^  is  distinguished  "into  degrees."  The 
charge  here  is  murder.  It  is  charged  in  the 
$rst  degree^  Second  degree  is  "necessarily 
lacluded  in"  the  charge  pf  first  degree  mor- 
djsr.  The.  one  is  just  aa  much  charged  in 
the  information  as  is  the  other.  I  think 
itlie  statute^  referred  to  are  peculiarly  applica- 
ble ,to  a  charge,  of  .first  degree  .murder.  I 
see  no  license,  to  disregard  them  or  to  hold 
them  inapplicable  to  a  charge  of  murder  as 
here  charged,  a  willful,  deliberate,  nialicious, 
and  premeditated  murder.  Under  such  stat- 
utory provisions  I.thij^ik  the  great  ifei^t  of 


>i  ' 


•  . 


^  Utah  135. 


in 


anfhority  Ia  that  ixpim  aii<iiiformatioiD  or  In-* 
dictme»t  for  first  rdegreer  iiniffder,iaiid  xq^ogi 
a  plea  of  not  guilty  and  a-  trial,  ife.ia  .tiie 
exohiai:ve  province  e£  the  jury  to  determine 
the  degree  of  minder, .not  only-  wheii  .the 
charge  or  claim  it: that  tbe  nuurdep.was  will- 
ful,  delibcffate,  and.  premcdiktated  and  ^ith 
Bialiee>.  aforethought,  foutalao  when  perpetrjit* 
«d  by  poisDny  or  done  in  tbe,  comtniMion  o€ 
or  attempt  to  comsiit  felonies  enumerated  xa 
the  statute  defiaiog  murder  in  thie  dSmt  de- 
gree. The  >  eases  so- holding  are  scoUeoted  asMi 
eited  in  notes  to.  the  oaae  of  State  T.  Phinney^ 
12  Ano.  Cas.  1081^  and  12  IiJl.A.<N«S.)  9354 
The  reasons  far  the  rule  are  stated  idt  thosiel 
cases*  Other  cases  .in  support  ol  tlie  .rule 
are  also  cited  and  referred  to  by  the  appel- 
lant in  his  brief.  The  California  -and  Nevada 
<rasea  cited  in  the  preTaUing  opinion  do  not^ 
in  my  jodgmenty  support  a  contrary  doetrinek 
In  10  Nev.  cited,  the.  question,  of  eeoond 
degree  murder  was  not  witUoieldirom hot  was 
expressly  submitted  .to  the  jury.  In  .28  Nev« 
and  in  141  and  145  Csil.  oited^  ^estiana  el 
withholding  or  snbmittii^.  second  degree  jmur-t 
der  were  not  inv^olved:  Neither  is-  the  ;t8se 
of  Davis  V.  U.  S.  165.  U.  8,373,  ir  S.  [1€9} 
Ct.  360,  41  U.  a  (lib.  ed.)7dO^  in  point,  for 
there  the  prosecution  was.  under  a  statute 
different  Irom- ours;'  one  where; homicide >waA 
not  divided  into  degrees  of  tKurder  as<  is  the 
ease  u«der  our.  statute,  and  wbeoe  there  was 
no  statute,  as  we  have,  ''that  whenever  n 
crime  is  dietiogulshed  into  degrees,  like  futr^t 
if  they  eonyict  the  defendant!,  must  find^  the 
degree  of  «the  erime  of  whioh  he  is  guilty.^ 
There,  h^wever^- are  oases. supporting  a  eon-* 
trary  or  ''minority"  rule,  the  rulf  stated:  in 
the  Thorne  case.  TheyM^fi  also  coQeoted  and 
cited  in  notes  to  12  Ann.  .Gab  and  1^  L.R«A< 
(N.8.).  heretofoTB' referred  tcr.  Some  of  them 
may  be  distinguished  because'  ol  dissimilajr 
statutes.  That  is  especially  true  of  the 
oues  from  Nebraska  and  New  Jersey.  There 
seem  to  be  no' statutes  in  those  states  cor« 
responding  with  sebtioas  4892  and  4906  of 
oar  statute;  Others  may  be  distingifisfaed 
because  no  request  to  charge  on  second  degree 
murder  was  asked.  However;  there  are  cases 
there  cited,  notably  from  Michigan  and  Iowa, 
which  apparently  support  the  rule  laid-  dow!n 
in  the  Thorne  casew 

The  Tuling  is  -  here :  defended  and  *  upheld 
upon  the  theory  that  the  evidence  without 
dispute  shows  tiie  murder  ikras  committed  in 
the  commission  of  or  attempt  to  cbmmit  a 
robbery;  and,  since  the  statute  declares  a 
murder  so  •  committed  to  be  murder  in  the 
first. degree,  the'  conrt  was  justified  in  xefus>- 
ing  to  submit  to  the  j.ury  the  qt&estion  of  see- 
end  degree  murder  amd  in  giving  the  binding 
instruction  to-  convict  the  defendant  ol  first 
degree  murder  or:  to  iind  him  i not  gaiJty^  la 
this  no  distinction  is  drawn:,  between  a  proper 


statement  :o^  the  law  and  a  binding  instruo-i 
tion.  to .  the  juiy  which,  takes  liom  them  the 
ascertaanmeat  and  determination  ol  the  de- 
gree. 0£  oouree»  »  marder  committed  ia  the 
commission  of  or  attempt  to  commit  a  rob- 
bery, or  perpetrated  by  poison,  is,  by  the  stat- 
ute, declared  to.be  first. degree  murder ;  atid  the 
jury  should  be  so  instructedi  and  that  ii  tliey. 
so  find  the  facts  beyond  a  reasonable  doubt 
to.  convict  the  delendatKt  of  first  degree  mur-. 
der.  So,  too,  does  the  statute  declare  that 
**any  other  kind  of.  willful,  deliberate,  miillt 
cions  and  premeditated  killing,"  or  "perpe*. 
trated  [170]  from  a  premeditated  design  un^ 
lawfully  and  malleiously  to  effect  tiie  death^! 
of  a  human  beij^g,  is  also  first  degree  murder, 
Declaring  to  the  jury  the  law  as  to  whatjcon* 
stitAtee  first  degree,  murder,  is  one  Uiing;- 
withholding  from  them  the  right  to  find  sec- 
ond, degree  murder^  when  by  the. information 
secofid.  degree  as  well  as  first  dogree  ia 
chaorged,  is  quite. another  and  different  thing* 
Asserting,  aa  Is.donQ,  that  since- the  statute 
declares  a .  **nmri€r  commiiteii'  in  the  per-* 
petration  of  or  attempt  to  perpetrate  a  roh^ 
her  J,"  etc^  isifiri^  degree  murder,  and  if  the 
evidence  ahows  the  "murder  {dQ03i<Ki  by. the 
statute  to  be  'the  unlawful  killing  of  a 
human  being  with  malice  aforethought'),  was 
committed*'  that  way^  .  the  -  court  is  not  re* 
quired  to  submit  to  the  jury  second  d^ree 
murder,  adda  nothings  for  the  statute  as  well 
declaims  a  ^^murder  oommitted"  under  othe^ 
enumerated  circuiBstancos  ia  also  first  degree 
murder.  Yet  it  is  said  if  .the  evidence  shows 
a  "murder  committed''  in  the, perpetration  of 
a  robbiery,  etc^  second  degree  murder  need 
not  to  be-  submitted  to  the  jury,  hecause  the 
statute  defines  4hat' to  be.firfft  diegree  murder  j 
hut  if  the  evidence  shows  a  "willful,  deliber^ 
ate,  malicious  and  premeditated'!  murder^ 
second  degree  nuirder  ahould  be  9Ubmittedi 
though  the  statute  aa  well  declares  that  alao 
to  .be  first  degree-  murder.  The  question  i^ 
asked,  how  can  a. murder  oommitted  in.  the 
perpetration  of  a  robbery,  etc*,  be  second  de* 
gree  murder  ?  Aa  well  ask  how  .can  :a  wUlfuli 
deliberate^  maJicioua,  and  premeditated .  mun 
der-  be  seoond  degvee  murder?  J>t  the 
thought  beearrieda  little  further  by  asking) 
How  can  a  guilty  man  be  innocent;  and  how 
can  a  verdict  of  not  guilty  be  rendered  ia 
cither  supposed  oad6T . 

The  declaration  in  an  early  day^  of-  Chief 
Justice'  Shaw  in  a  criminal  ease  <Com.  v^ 
Porter,  10  Mete.  (Hasa)  263>  mAy  not  be 
here  amiss: 

*'It  ia  the  proper  province  andtduty^of 
judges  to  consider  and  decide  ail  questions  of 
law.  which  adse,  and  that  the  jfespoosihility 
of  la  correct  decision  is  placed,  finally  .on 
thera;  thait  it  ia  the. proper  provimceiand  duty 
of.  the  jury  to  weigh  and. consider- evid€>%CQ^ 
9nd.deoidfiail  qu€i$tion8,of.faat;.widi^%t  the 
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respondibility  of  a  correct  [171]  decision  is 
placed  upon  them.  And  the  safety,  efflcacyv 
and  purity  of  jury  trial  depend  upon  the 
steady  maiiltenance  and  practical  api^lication 
of  this  principle." 

The  further  observation  is  there  made. by 
him  that  while  it  is  the  duty  of  the  court  to 
declare  the  law  and  the  jury  to  accept  it  as 
so  declared,  they,  nevertheless,  in  a  criminal 
case  by  a  general  verdict  "declare  the  law  as 
well  as  the  fact.*'  And  that  is  onr  statute. 
Comp.  Laws.  1907,  sectiop  4876.  Every  first 
degree  murder  involves  elements  of  a  willful^ 
deliberate,  malicious,  and  premeditated  kill- 
ing. On  the  first  appeal  in  the  Thome  case, 
89  Utah  208,  117  Pac.  58,  we  held  that  allega- 
tions in  an  information  of  an  unlawful, 
malicious,  deliberate,  and  premeditated  lull- 
ing are  supported  by  proof  of  a  killing  com- 
mitted in  the  perpetration  of  or  attempt  to 
perpetrate  a  robbery,  on  the  theory  that  a 
willful  and  premeditated  intent  to  commit 
the  felony  is  transferred  from  that  offense  to 
the  homicide  actually  committed  and  is  the 
legal  equivalent  of  and  tantamount  to  the 
allegations  of  a  willful,  deliberate,  and  pre- 
meditated killing.  And  on  no  other  theory 
can  such  a  ruling  be  upheld. 

When,  therefore,  all  the  provisions  of  the 
statute  referred  to  are  considered,  I  see  no 
reason  for  holding  that  when  the  murder  is 
shown  to  have  been  committed  without  dis- 
pute by  poisoning,  or  in  the  commission  of, 
or  attempt  to  commit,  a  felony  enumerated  in 
the  statute  defining  first  degree  murder,  the 
degree  of  murder  is  for  the  court;  but  when 
the  evidence  wltiiout  dispute,  and  by  the 
most  positive  and  direct  testimony  shows  the 
murder  to  have  been  committed,  not  in  such 
manner,  but  by  a  willful,  deliberate,  mali- 
cious, and  premeditated  killing  with  maliee 
aforethought,  a  murder  also  defined  by  the 
statute  to  be  first  degree  murder,  the  degree 
is  for  the  jury.  Under  the  statute  I  do  not 
see  wherein  the  court  has  any  greater  license 
in  the  one  ease  than  in  the  other  to  itself, 
instead  of  the  jury,  determine  the  degree  of 
murder.  The  statute  requiring  the  jury  to 
"find  the  degree,"  where  the  crime  is  "dis- 
tinguished into  degrees,''  makes  no  such  dis- 
tinction. In  considering  the  power  of  the 
court  and  the  province  of  the  jury  with  re* 
spect  to  the  subject  [172]  in  hand,  we  must 
bear  in  mind  the  well -recognized  distinction 
between  our  civil  and  criminal  jurisprudence* 
In  a  civil  case,  if  all  the  material  allega^ 
tions  of  the  complaint  are  established  by  evi- 
dence without  dispute,  the  court  is  given  the 
power,  and  it  is  its  duty,  if  requested,  to 
direct  a  verdict  for  the  plaintiff,-  and  though 
the  case  under  such  circumstances  should  be 
submitted  to  the  jury,  and  a  verdict  never- 
theless rendered  in  favor  of  the  defendaUtj 
the  Ixnirt,  <hi  its  own  motion,  or  upon  plain* 


tiff's  may  set  the  verdiiot  aside,  as  being 
against  and  contrary  'to  the  evidence.  The 
court  may  not  do  that  in.  a  criminal  cas^ 
Though  all  the  allegations  of  the  inf<nination 
or  indictment  be  established  by  most  direct 
and  positive  evidence  wholly  without  dispute, 
and  though  the  defeDdant  offered  no  evidence 
whatever,  the  court,  nevertheless,  may  not  di- 
rect a  verdict  against  him,  and  if  upon  a  sab- 
mission  of  the  case,  imder  such  circumstance, 
a  verdict  is  r<mdered  in  favor  of  the  defend- 
ant, which  manifestly  is  contrary  to  and 
against  all  the  evidence  and  wholly  unsup- 
ported by  it,  still  the  court  may  not,  upon 
its  own  motion  or  that  of  the  state,  and 
against  the  objection  of  the  defendant,  set 
the  verdict  aside. 

Take  the  case  in  hand,  where  it  is  claimed 
the  evidence  without  dispute  shows  first  de- 
gree murder;  and  let  it  further  be  assumed 
that  tiie  defendant  had  offered  no  evidence  of 
any  kind,  but  had  rested  when  the  state 
rested,  and  the  jury  had  rendered  a  verdict 
of  not  guilty — a  verdict  let  it  be  assumed  in 
the  very  teeth  of  all  the  evidence — ^yet  the 
court  could  neither  on  its  own  motion  nor 
that  of  the  state  have  interfered  with  it. 
This  proposition  is  conceded.  What  signifi- 
cance is  to  be  attached  to  itT  That  the  jury 
in  a  criminal  case,  so  far  as  concerns  the 
state,  an  not  only  the  judges  of  the  credibili- 
ty of  the  witnesses  and  the  weight  to  be  given 
the  testimony,  but  are  also  the  exclusive 
judges  of  the  iacts.  They,  as  concerns  the 
state  may  or  may  not  decide  questions  of 
fact  and  find  a  verdict  conformably  with  the 
evidence.  They,  in  such  respect,  are  gives 
unlimited  power,  wholly  uncontrolled  by  the 
court,  to  decide  all  questions  of  fact  and  ren- 
der a  verdict  contrary  to  the  evidence.  It 
may  be  said  [173]  the  jury  in  such  case 
would  not  properly  perform  their  duty.  That 
is  not  the  point.  The  pertinent  question  is: 
May  the  court  in  such  case  influence,  coerce, 
or  control  the  jury,  or  interfere  with  their 
verdict  when  so  rendered,  in  the  very  teeth 
of  all  the  evidence?  When  a  jury  in  a  civil 
case  renders  a  verdict  not  conformable  with 
and  not  supported  by  the  ehridence,  the  court 
may  interfere  on  its  own  motion,  or  that  of 
the  party  aggrieved.  So  may  it  in  a  criminal 
case  on  behalf  of  the  defendant,  when  a  ver- 
dict is  rendered  to  his  prejudice  not  eonforma- 
ble  with  and  not  supported  by  the  evidence, 
or  one  against  law.  But,  as  concerns  the 
state,,  the  court  may  not  interfere,  thou^ 
the  verdict  is>  wholly  unsupported  by,  and 
is  contrary  to,  all  the  evidence;  and  though 
the  |ury  in  the.  rendition  of  it  disregarded 
both  law  and  evidence. 

It  is  said  in  some  of  the  cases  that,  if  the 
evidence  without  dispute  shows  first  degree 
murder,,  the  court  should  not  submit  the  ques- 
tion orf  second  degree  to  the  jury  and  theivby 
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permit  or  give  them  to  understand  that  they 
may  render  such  a  rerdict  when  there  is  no 
eridence  to  support  it.  But  in  such  case 
such  a  yerdict  would  not  be  supported  by  evi- 
dence. It  would  not  only  amply  support  such 
a  verdict,  but  would  also  support  a  verdict 
of  a  higher  degree,  ot  first  degree  murder. 
Evidence  which  would  support  first  degree, 
of  necessity  must  also  support  second  degree 
murder.  That  is  the  effect  of  the  holding  in 
People  V.  Dillon,  8  Utah  02,  30  Pac.  150.  II, 
however,  the  argument  is  sound  and  is  car- 
ried to  a  conclusion,  then  why  should  the 
court  submit  a  case  at  all  to  the  jury  when 
the  evidence  wholly  without  dispute  and  by 
the  moat  positive  and  direct  testimony  mani- 
festly shows  murder  in  the  first  degree  com- 
mitted by  the  defendant,  and  no  evidence 
whatever  offered  by  him  to  contronrert  itt 
To  say,  as  is  said  in  some  of  the  cases,  the 
court  is  required  to  submit  the  case  to  the 
jury  to  determine  whether  the  defendant  com- 
mitted the  acts  constituting  the  chargcid  of- 
fense, is  to  beg  the  question;  for  such  a 
contention  assumes  some  conflict  or  uncer- 
tainty in  the  evidence,  either  with  respect  to 
the  commission  of  the  offense,  or  as  to  [174] 
the  person  who  oonunitted  it,  or  that  such 
questions  rest  upon  inferences  and  deductions 
and  not  upon  positive,  direct,  and  uncontro- 
verted  evidence.  Let  us  adhere  to  the  ad- 
mitted proposition,  the  conoeded  premises, 
the  defendant's  guilt  of  fhrst  degree  mnrder 
clearly  shown  by  the  moat  positive  and  direct 
evidence  wholly  without  conflict.  According 
to  all  the  cases  no  matter  how  conclusive 
nay  be  the  evidence  in  favor  of  the  state  and 
•gainst  the  defendant,  the  court,  nevertheless, 
upon  a  plea  of  not  guilty  and  a  trial,  is 
bound  to  let  the  case  to  the  jury.  If  they  in 
such  case  have  the  unlimited  power,  wholly 
uncontrolled  by  the  court,  to  render  a  ver- 
dict of  not  guilty,  then  why  have  they  not 
the  same  power  to  render  any  other  verdict, 
which  on  the  information  or  indictment  may 
be  rendered? 

It  seems  somewhat  of  an  anomaly  to  say 
that  the  jury  have  the  unlimited  power,  whol- 
ly uncontrolled  by  the  court,  to  render  a  ver- 
dict of  not  guilty  in  disregard  of  all  the  evi- 
dence, but  may  not  render  a  verdict  of 
second  degree  murder  because  the  evidence 
without  dispute  shows  first  degree  murder. 
What  appears  to  be  a  condusive  answer  to 
the  contention  is  this:  Had  the  jury  in  this 
case,  notwithstanding  the  coort  by  its  charge 
bound  them  to  render  a  verdict  of  first  de- 
gree murder  or  to  find  the  defendant  not 
guilty,  rendered  a  verdict  of  murder  in  the 
•eoond  degree,  what  power  Under  our  Con- 
stitution or  the  statute  had  the  court,  either 
on  its  own  motion,  or  that  of  the  itate,  and 
against  the  objection  of  the  defendant,  to  set 
the  verdict  aside?    None  whatever.    This  but 


shows  that  the  jury,  so  far  as  concerns  the 
state,  had  the  right  and  power  to  render  any 
kind  of  a  verdict  which  under  the  informa- 
tion could  be  rendered;  and  any  verdict  so 
rendered  could  not,  against  the  defendant's 
objection,  be  questioned  or  assailed  on  the 
ground  that  it  is  against  law  or  the  evi- 
dence. And  if  such  a  verdict  had  been  ren- 
dered, and  the  court  were  powerless  to  inter- 
fere, then  what  right  had  the  court  in  the 
first  instance,  on  the  submission  of  the  case 
to  the  jury,  against  the  defendant's  requests 
and  objections,  to  so  restrict,  direct,  and 
control  the  jury  as  was  here  done?  The  court 
may,  and  it  [176]  is  its  duty  when  requested, 
to  inform  the  jury  of  the  different  verdicts 
which  on  the  information  or  indictment  may 
be  rendered.  But  the  court  may  not,  against 
the  defendant's  requests  and  objections,  re- 
strict, direct,  or  influence  the  jury  as  to 
which  of  such  verdicts  should  be  rendered  by 
them.  And  as  second  degree  murder  is  neces- 
sarily included  in  the  charge  of  first  degree 
murder,  and  as  the  statute  expressly  requires 
the  jury,  not  the  court,  to  determine  the  de- 
gree, where  the  crime  is  distinguished  into 
degrees,  I  think  the  question  of  second  degree 
murder  ought  to  have  been  submitted  to  the 
jury. 

I  have  thus  considered  the  question  from 
the  standpoint  that  the  evidence  without  dis- 
pute shows  murder  in  tbe  first  degree.  I 
shall  now  consider  it  from  the  standpoint 
that  there  is  evidence  to  justify  a  verdict  of 
second  degree  murder.  There  is  evidence  to 
show  that  the  defendant  was  addicted  to  the 
use  of  morphine  or  opium.  The  controversy 
in  that  respect  was:  To  what  extent  had  he 
used  such  drugs,  and  what  effect  had  they 
upon  him?  The  contention  of  the  defendant 
was  twofold:  One,  a  destruction  or  impftir- 
ment  of  his  mental  faculties  to  such  an  extent 
as  to  render  him  wholly  irresponsible  for  his 
acts;  the  other,  that  his  mental  faculties 
were  weakened  and  impaired  to  such  an 
extent  as  to  render  him  incapable  of  delibera- 
tion, premeditation,  or  of  forming  a  design  or 
intent  to  kill,  thereby  reducing  the  crime  from 
first  degree  to  second  degree  murder.  The 
state  contended  that  the  defendant,  though  ad- 
dicted to  the  use  of  the  drugs,  had  not  used 
them  to  such  an  extent  as  to  render  him 
either  irresponsible  for  his  acts,  or  incapable 
of  deliberation  or  premeditation  or  of  form- 
ing a  design  or  intent  to  kill.  The  court 
submitted  the  case  to  the  jury  on  the  theory 
only  of  whether  the  defendant  was  irresponsi- 
ble for  his  acts;  whether  he  had  the  capacity 
to  distinguish  right  from  wrong  as  to  the 
robbery;  whether  he  was  insane.  The  defend- 
ant's evidence  as  to  his  insanity  or  entire 
irresponsibility  was  not  strong.  It,  howevw, 
is  conceded  to  be  sufficient  to  require  a  sub- 
mission of  such  issue  to  the  jury.     No  one 
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liai  quMtioned  that.  If  it  was  feo' 'Buffieleni^ 
[-176]  I  do  Hot  iee  why  the  defendant  wa» 
not  also  entitled  to  go  to  the  jnry  on  thel 
theory  of  an  impairment  ol  his  mental  faoal-< 
ties  by  th6  user  cd  the  drugs  to  such  on  esi 
tent  as  to  >render  him  incapable  ol  delib*- 
eration  and  premeditation,  or  of  farming  a 
design  or  an  intent  to  kill. 

The  jtiry  on  th«  evidence,  finding  that  the 
def^ndailt  'was  not  wholly  irresponfiibie,  might 
have  -reached-  the  conclusion^  had'  they  not 
been  directed  against  it^  and  had  the  question' 
of  second  degree  nnirder  been  submitted  'to> 
them,  thit  the  defendant's  mi^ntal  faculties, 
because;  of  an  habitual  and  excessive  *n8&  •of 
the  drisgsc  nevertheless,  were  impaired  toe 
meh  an  leoetent'aB  to  render  his  capacity  tor 
deliberate  and  ■  premeditate^  or  to  form  a 
design  or  an' intent  to  kill,  reasonably  dbubt-^ 
lul,  and  thus  induced  •  to  find*  him  guilty  oif 
second  degree  murder.  And  had  such  a  ver^ 
diet  been  rendered,  xm  snch  a  theory,  Idof 
not  see  how  it  could  be  said  to  be  against,  or- 
unsupported  by,  evid^niee,  in  view  .of*  the 
conces^on  that  there  was  -suiScient  evidendef 
to'  carry  the  ease  to  the  jury  ;on  the  issue, 
of  insanity  and  irresponsibilty  oojusedhy  an 
6<D0€sHve  and  kabitwU  use  of  the  drugs.  But 
the  jury  were  not  allowed  to  consider  .the 
elTect  of- 'such  drugs  upon  the  defendant's 
mind  lor  the  purpose  of  determining  whether 
he  had  the  capacity  to  deliberate,  premedi^ 
tate,  or  of  forming  an  intent  to  kill.  And 
this,  notwithstanding'  the  court  submitted 
to  th«  j-niy  tile  question  of  first  degree  mur*: 
dev  on  two:  theories:  One,  that  th&  murdcar 
was  oommitted'in  the  commission  of  or  a<H 
tempt  to  "commit  a  robbery;  the  other;  that 
the  killing  was  willful,  deliberate,  with  pre^ 
meditation  and  malice  aforethought,  andi 
with  the  specific  intent  to  take  the  life  of 
the  deceased,  and-  as  specifieally  in  the  iu'* 
formation  eharged.  •  So,  though  it  be  claimed, 
that  the  jury,  on  the  theory  that  the  murder 
was  committed  in  the  commission  of  or  at* 
tempt  to  commit  a  robbery^  could  not  oon- 
sider  the  excessive  use  «f  the  drugs  and  the 
effect  they  had  upon  the  defendant's  mind 
except  to  determine  whether  he  was  wholly 
irresponsible,  they,  nevertheless,  had*  the  rtglrt 
to -consider  such  use  and  effect  on  the  theory 
that  the  killing -was  willful,  dcfliberate,  and 
premeditated.  II  [-177}  not,  then  as  well -say 
a '  jury  in  a  charge  of  ^st  degree  mhitder 
could  only  coiisider  the  defendant's-  intoxica- 
tion or  tihe'ofTeets  ol  alcoholism  -upon  Jiim, 
only  for 'the -purpose  of  determining  whether 
he  was  insane,  or  wholly  *  irresponsible  •  for 
his  acts,  and  not  whether  he  had  the  .capacity 
to  deliberate  and  premeditate,  and  in  deter ^ 
mining  whether  he  was 'guilty  of  first  or 
second  degree  murder.  The  Thome  Qaee  in^ 
volved  no  question  as  to  the^  defendant'a 
meatalcapacify -or  condition.  .In -such  respect 


this ;  case  *  ii  di toinkilar  •  to  'that.  80  upon  ik6 
evidence  Ithink'the  ttouist  ought  to  have  sul^< 
mittedi'to-the  jury  therKiuaHtioB-of  second  de- 
gree murdert  -    • 

'  KeWj  the  defendant  requested  the  court  to 
charge  that  if  the  jury  found  the  defendant 
wai  addicted  to  the  vse  at  the  drugs  they 
should  cfmsidev  the  effect  thereof,  whatever 
they  might  find  in  such  •  partieular*  -  in  de» 
termining'  hia  eondition  of  mi»d  and  his 
capacity  to^  deliberate  and  '^pemedftate.  As 
has  been-  seen,  the  court  refused  this  and 
submitted -to  the  jury  the  consideration  o! 
the'efTeot -of 'Such  drugs  only  in  disttrmining 
whether  the  defendant  wais  eapable  of  dis- 
tinguishing! between  right  aad  wrong  '*with 
rcfference.to  thei  robbery  ahd.  burglary"  and 
"•the 'mental  capacity  to  iotm  the  intent  to 
perpetrate  a*  robbery  or  burglary/'  And  it  is 
said  thie.is  all  that  was  necessary*  because  the 
evidence  shows  the  murder  was  o^mmitted  in 
that  manner:  jButithat'is  not <the  only  theory 
on  whii^  the 'Btaie  tried  f the  case  and  went 
to  the.  jury  :andian  which  the  eourt;  on  behalf 
ol  thestatey  aubnittedit  to  thora».  Xhe  court 
alsa  submitted  it  «tn  the 'theory  of  a-wtUlul, 
deliberate,  imaliciotts,-  andrprenwditated  kitt- 
ing. '  There,-*  tooy  is'  ample  evidence  to  aiappoit 
that.-  It  about  aa  strongly  sui^orts  the 
one  as. the  other..  .  Aud-tiia  court,  notwith- 
standing a  submission:  on  the  theory  that  the 
murder  was  committed* in  the  commission  of 
or  attempt  to  comnaiit:  a  robbery^  nevertheless, 
in  most  direct  and  positivefteims^  unqualified- 
ly, charged  the 'jury  tk^/Hihefttre^  tAey  could 
eoHeiift  1  the  deftndwtt ,  ^f ,  fitrni  <  degree  -  nmrdtr 
Iho  state  was .  requijeed  to  prdve  beyond  a 
reaaonable  dpuht^thait  ^the-  kAUing  i«im  «Mito«0- 
ful,.  ihat  it .  itaae ;  4eiihera$€y  [179]  thai  U 
toae  preifiediittted^  that  it  tone  with  laaiios 
9f^ethonghtr  and  that  it  top^  mth  the  epe- 
oifit  intwit-^t^  take  the  Ufa  of  thedaoeaeed, 
Kight  o(D  wrong,' it  w»«  the- duty  of  the  jury 
to  accept  that.  Comp.  Laws  1007»  seetiim 
4&76.  .  It  mast  be  presumed  that  tiiey  did 
so.  And  therefore,  by  their  verdtot^  must 
it  -also  be  presumed  that  they  found  the 
uMitderi' was  .committed  in  such  manner.  They 
could'  not  •  have*  done  otherwise  without  dis- 
obey int;  th« '  chajige  i»'  such  •  partieulax'.  It 
is  said,  this  >char|pe^  though  no  rcomplaint  is 
mad^  ol  it  by  either  party  and  though  it  ia 
not  before  us  for  review;  is  wrong;  and  thea 
it  is  aaaerted  that  -the  .claim  is, made  furtbw 
error,  should  -hare. r been  committed  hy  sub 
nutting  second  dsegree  muilier^  The  propoai- 
tion  to  be;  demfOnatrsjfced  ise  Was'Or  waa  not 
the  oou^t  tequined  to '  submit  to  the  jury 
second  dcjgreo'  munier?  «  U  the  eonclusioiiy 
that  to  submit  such  question  would ;  have 
been  error,  is  ,to  he  taken  as  the  major  pre« 
9iise  ol  the  syllogism,-  or  m  the  negative  a«- 
aumed  of  the  proposition  sought  to  be  prored^ 
then .  of;  coutrse  .thara .  .ia^  nothing:  to  domoai- 
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gtrate.  For,  when  it  is  once  assumed,  or  the 
conclusion  is  reached,  that  to  submit  strch 
question  would  have  been  error,  all  argument 
must  cease.  No  matter  what  we  may  think 
of  the  charge  suhttritting  to  the  jury  the 
question  of  It  deliberate,  malicious,  and  pre- 
meditated murder  and  requiring  the  jury  to 
find  that  kind  of  murder  to  convict  the  de- 
fendant Of  flrst  degree  murder,  it  neverthe- 
less,  uncomplained  of  by  either  party,  wad 
giren  as  the  law  of  the  case  which  the  jury 
were  recjuired  to  accept  and  to  render  a  vfer- 
dict  accordingly;  and  tlie  presumption  that 
they  did  sTo  must  equally  be  indulged  whether 
the  charge  is  right  or  wrong,  favorable  or 
unfavorable  to  the  defendant  or  the  state: 
The  information  in  express!  terms-  charged 
a  deliberate,  malicious,  and  premeditated 
murder.  Under  that  information  the  state 
could  prove  the  commission  of  such  a  mur- 
der or  one  committed  in  the  perpetration  bt 
a  felony.  It  was  to  its  advantage  to  go  to  th^ 
jury,  as  it  did,  on  both  theories.  And  sfnce 
the  court  submitted  to  the  jury  the  question 
of  a  deliberate,  malicious,  and  premeditated 
murder,  and  required  the  jury  to  And  [179] 
that  the  murder  waii  committed  in  tm<fh  man- 
ner before  thev  could  convict  the  defendant 
of  first  degree  murder,  then,  it  seems  to  me, 
must  it  necessarily  follow  that '  the  court 
ought  also  to  have  submitted  •  the  question 
of  second  degree  murder  and  the  effect,  if 
any,  the  use  of  the  drugs  had  on  the  defend- 
ant's mental  capaHty  and  condition  to  delib- 
erate and  premeditate.  To  Escape  this  con- 
clusion must  it  be  presumed  that  the  jury 
did  not  obey  the  positive  ttnd  commanding 
language  of  the  court  as  to  the  finding  of*  a 
deliberate,  malicious,  and  premeditated  hiuT- 
der  before  they  could  convict  the  defendant 
of  first  degree  murder— that  they  did  not 
consider  such  question  so  submitted  to  them 
and  did  not  find  that  the  murder  was  so  com- 
mitted— or  else  must  there  be  a  different  find- 
ing made  on  the  record  that  the  mnrder  Was 
not  committed  in  such  manner  but  in  the 
commission  of  or  attempt  to  commit  a  rob- 
bery? I  think  we  may  not  do  either.  We 
may  not  in  a  civil,  much  less  a  criminal  case, 
try  it  de  novo  on  the  record,  and  treat  as 
found  that  which  may  be,  or  even  ought  to 
have  been,  found. 

There  is  another  question  of  less  moment— 
the  charge  with  respect  to  the  test  of  insani- 
ty or  irrepponslhility.     The  court  charged: 

*The  t(^t  of  irresponsibility  for  a  criminal 
act,  when  insanity  is  relicfd  npon  as  a  defense, 
is  the  capacity  of  the  defendant  to  distinguish 
between  right  and  wrong  at  the  time  of  and 
with  respect  to  the  act  which  is  the  subject 
of  inquiry." 

This '  thotight  is  repeated  several  times 
fn  other  portions  of  the  charge  *  The  defend* 
ant,  by  his  request,  asks  the  eourt'to  also 


embody  the  additional' element  Of  *^sufl5cien€ 
will  power  to  govern  his  "action**  and  to  **re< 
sist  impulses  to  commit  crime.**  The  refusal 
to  80  charjge  is  also  complained  of. 

Insanity  or*  mental  unsoundness  embraces 
many  different  species.  In  some  cases  the 
subject,  because  of  a  diseased  Or  disordered 
mind,  lacks  intelligence  and'  the  power  to 
rea^on-^to  think  rationally.  Such  a  persoA 
is  therefore  incapable  of  comprehending  thci 
nature  and  quatlity  [180]  of  an  act  done  and 
of  distinguishing  between  right  and  wrong 
with  respect  to  it.  When  such  is  the  pa^^ 
ticular  form  of 'malady  the  test  is,  as  iifas 
charged:  Did  the  defendant  have  the  capaci- 
ty to  understand  the  nature  and  quality  of 
the  act,  and  to  distingiiisfi  between  right  and 
wrong  with.regpect  to  it?  Many  £a^s  89  hold. 
But  it  9)^0  ,U  weir  recognizea  in  meilical 
j^risprudanc^.that  one  .may  be  c^pa^le  of  un- 
d(^Ff  taj^ding  the  z^aturje  and  quality.  o£  an  act 
and  know  that  it  is  morally  wrong  or  vmlaw- 
ful,  yet,  understanding  this,  may,  because  of 
a  diseased,  impaired,  or  deranged  mind,  lack 
will  power  and  ability  to  choose  and  to  con- 
trol conduct,  or  actions,  in  the  light  of  his 
understanding  and  intelligence.  In  such  case 
the  true  test  is  not  capacity  merely  to  dis^ 
tinguisb  between  the  rightfulness  and  wrong* 
fulness  of  an  act  committed,  but  also  sufficient 
will  po^nrcrr  to  ohoose  whether:  he  shall  do  ov 
refrain  from  doing  it.  Manjt  cases .  so  hold* 
Lack  of' will  power  may*  be  caused  not  only 
by  mania,  hallucinations,  or  irresistible  im^ 
pulses  to  commit  crime,  or  other  maladiea 
impelling  violence  or  impulses  to^  commit 
crime,  but  al«o  by  maladies  of  a  negative 
character  'showing  inability  to  control,  to 
govern  generally,  to  choose,  to  will.  It  is 
common  knowledge  that  thati  portion  of  the 
brain  which  is  concerned  with,  the  will  may 
be  so  diseased  or  impaired  as  to  destroy  wiU 
power  and  yet  the  person  may  not  be  pos* 
sessed  of  mania,  hallucinations,  or  irreeisti* 
ble  impnlees.  I  see  no  evidence  that  the  de- 
fendant was  possessed  of  "irresistible  im- 
pulses to  commit  crime,"  or  that  his  malady 
was  of  such  a  character  or  took  such  a  form. 
The  cbnrt  therefore  was  not  required  to  em- 
body such  an  element  in  the  charge  in  stating 
the  test  of  insanity.  But  I  think  there  is 
evidence  of  a  malady,  if  any  at  all,  involv- 
ing a  diseased  or  an  impaired  will  power. 
Again,  it'is  common  knowledge  that  the  gen* 
eral  effect  of  an  excessive  and  habitual  use 
of  morphine  And  opium  is  to  impair,  and  in 
some  instances  to  wholly  destroy,  will  power. 
It  is  this  faculty  whteh  nsnally  is  first  af- 
fected by  the-  use  of  such  drugs.  Evidence 
of  this  was  also  given  at  the  trial.  We  are 
therefore  concerned  with  a  malady  which  in- 
volves [1S11  not  only  the  facalty  to  think 
rationally,  and  to  reason,  and  the  capacity 
to  understand   right  from  wrongs  l^ut  ^,lao 
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the  faculties  of  the  will,  the  capacity,  the 
power,  to  choose,  to  govern  and  to  control 
conduct  and  actions.  In  view  of  this  I  think 
the  court  in  its  charge  too  much  restricted 
the  test  and  ought  to  have  charged  substan- 
tially as  was  charged  and  approved  in  the 
case  of  Davis  v.  U.  S.  165  U.  S.  373,  37  S. 
Ct.  360,  41  U.  S.  (L.  ed.)  750,  and  in  accord- 
ance with  the  doctrine  stated  in  State  v. 
Reidell,  9  Houst.  (Del.)  470,  14  Atl.  550, 
and  supported  by  many  other  cases,  when  the 
particular  malady  involves  or  affects  will 
power. 

Behearing  denied  July  3,  1913. 


NOTE. 

Right  of  Jury  to  Convict  for  Ziesser 
Deg^ree  under  Indictment  or  Infor- 
mation Charging  Act  Declared  by 
Statute  to  Be  Murder  in  First  De- 


gree. 


Majority  Rule. 


A  number  o£  recent  cases  support  the  ma- 
jority rule  laid  down  in  State  t.  Phinney, 
13  Idaho  307,  12  Ann.  Cas.  1079,  that  the 
jury  have  the  right  to  convict  for  a  lessor 
degree  under  an  indictment  or  information 
for  murder  in  the  first  degree  committed  by 
poisoning,  or  done  in  the  commission  of  or 
attempt  to  commit  a  felony,  though  the  stat- 
ute provides  that  homocide  so  committed 
shall  be  murder  in  the  first  degree,  since  it 
is  the  exclusive  province  of  the  jury  to  de- 
termine the  degree  of  murder.  State  v. 
Curtis,  93  Kan.  743,  145  Pac.  858;  Com. 
v.  Fellows,  212  Pa.  St  297,  61  Atl.  922;  Com. 
V.  Frucci,  216  Pa.  St.  84,  64  Atl.  879;  Com. 
V.  Romezzo,  235  Pa.  St.  407,  84  Atl.  400; 
Jones  V.  State,  128  Tenn.  493,  161  S.  W.  1016; 
Shipp  V.  State,  128  Tenn.  499, 161  S.  W.  1017 ; 
Burton  v.  Com,  108  Va.  892,  62  S.  E.  376. 
Compwre  Com.  v.  Kovovic,  209  Pa.  St.  465, 
58  Atl.  857.  In  Burton  y.  Com.  supra,  where- 
in it  appeared  that  the  indictment  was  in  the 
usual  form  for  murder,  the  court  said:,  "By 
section  4041  of  the  Code  it  is  provided  that 
'If  a  person  indicted  for  murder  be  found 
guilty  by  the  jury,  they  shall  in  their  verdict 
fix  whether  he  is  guilty  of  murder  in  the 
first  or  second  degree.  ...  It  is  true 
that  our  statute  (section  3662,  Va.  Code, 
1904)  which  defines  murder,  says,  among 
other  things,  that  *murder  by  lying  in  wait* 
shall  be  murder  in' the  first  degree.  But  this 
is  to  be  read  along  with  the  power  conferred 
upon  the  jury  by  the  sections  just  quoted. 
Our  jurisprudence,  in  this  and  in  other  re- 
spects, may  be  amenable  to  criticism  of 
schoolmen  and  logicians;  but  subjected  to  the 
test  of  actual  experience  it  has  appeared 
in  practice  to  be  well  that  the  law,  after 


framing  definitions  and  formulating  rules  of 
conduct  should  allow  to  courts  and  juries, 
in  their  application  and  enforcement,  a  cer- 
tain latitude  and  discretion.  And  so  it 
comes  to  pass  that  a  man  may  be  indicted 
for  murder  ol  the  first  degree  by  the  various 
means  embraced  in  the  statute,  the  evidence 
adduced  may  tend  to  the  proof  of  the  offense 
named  in  the  indictment  and  none  other,  and 
yet  the  jury,  acting  under  this  discretion 
with  which  they  have  been  clothed  by  the  law, 
may  find  the  offender  guilty  of  a  less  offense. 
And  it  is  well  in  practice  that  it  should 
be  so,  else,  owing  to  the  tenderness  of  juries 
and  their  reluctance  to  impose  the  highest 
penalty,  many  crimes  would  go  wholly  un- 
punished, and  thus  the  rigor  of  the  law 
would  tend  rather  to  the  promotion  than  to 
the  prevention  of  crime." 

A  distinction  has  been  drawn  between  a 
proper  statement  of  the  law  and  a  binding 
instruction  to  the  jury  which  takes  from 
them  the  ascertainment  of  the  degree,  and 
an  instruction  of  the  latter  kind  is  erroneous. 
Com.  V.  Fellows,  212  Pa.  St.  297,  61  Atl. 
922;  Com.  v.  Frucci,  216  Pa.  St.  84,  64  Aa 
879.  And  see  Com.  v.  Kovovic,  209  Pa.  St 
465,  58  Atl.  857;  Com.  v.  Romezzo,  235  Pa. 
St.  407,  84  Atl.  400;  Com.  v.  Harris,  237  Pa, 
St  597,  86  Atl.  875.  In  the  case  first  cited 
the  instructions  complained  of  were  in  part 
as  follows:  "We  do  not  know  that  we 
should  take  the  chance  of  confusing  you  by 
defining  the  various  degrees  of  homicide,  for 
the  reason  that  it  does  seem  to  us  that  in 
this  case  your  verdict  should  be  murder  in  the 
first  degree  or  not  guilty.  We  have  before 
suggested  that  we  do  not  deem  it  necessary 
in  this  case  to  define  murder  in  the  second 
degree  or  to  explain  it,  nor  do  we  deem  it 
necessary  to  d^ne  manslaughter  and  to  ex- 
plain it,  for  the  reason  that  there  arc  no 
elements  of  manslaughter  in  the  case,  and 
there  seems  to  be  noticing  in  the  testimony 
that  would  fix  the  degree  of  the  defendant's 
guilt  at  murder  in  the  second  degree,  if  he 
be  guilty  at  all.  It  seems  to  us,  under  the 
evidence,  that  he  is  either  guilty  of  murder 
in  the  first  degree  or  he  is  not  guilty  of 
anything,  and  that  is  why  we  have  consid- 
ered it  best  not  to  jconfuse  you,  in  your  dis- 
position of  the  case,  by  burdening  yon  with 
definitions  of  offenses  which  we  conceive  have 
no  application  here.  If  you  find,  from  all  the 
evidence  in  the  case,  that  this  defendant  has 
committed  a  wilful  and  deliberate  murder, 
you  convict  him  of  murder  in  the  first  degree, 
for,  as  we  have  suggested,  that  is  the  only 
question  in  the  case,  if  the  evidence  is  to  be 
believed,  unless  you  find  that,  at  the  time  of 
the  commission  of  the  offense,  the  defendant 
was  not  responsible.  If  you  find  that,  it  does 
not  reduce  the  crime,  but  operates  in  the 
acquittal  of  the  defendant  entirely,  and  your 
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Terdict  would  be  not  guilty."  The  court  said : 
"The  Aiet  of  March  31,  1860,  P.  L.  382,  un- 
der which  defendant  was  indicted,  provides, 
inter  alia:  'And  the  jury  before  whom  any 
person  indicted  for  murder  shall  be  tried, 
shall,  if  they  find  such  person  guilty  thereof, 
ascertain  in  their  verdict  whether  it  be 
murder  of  the  first  or  second  degree.'  This 
is  an  imperative  duty,  which  under  the  ex- 
press provisions  of  the  statute  the  jury  alone 
must  perform.  The  court  cannot  be  the 
keeper  of  the  consciences  of,  nor  the  arbitra- 
tor of  the  facts  for,  the  jury,  because  in  the 
law  it  is  otherwise  written.  Binding  instruc- 
tions to  find  the  defendant  guilty  of  murder 
of  the  first  degree  or  to  acquit,  and  which 
gave  the  jury  no  alternative  in  finding  the 
degree,  violate  the  statutory  rule  and  are 
erroneous.  ...  In  not  a  single  case,  how- 
ever, has  this  court  departed  from  the  set- 
tled rule  that  instructions  to  either  convict 
of  murder  of  the  first  degree  or  to  acquit 
were  erroneous,  except  in  those  instances 
where  the  error  in  this  respect  was  held  not 
to  be  reversible  because  the  general  charge 
fairly  left  the  whole  question  to  the  jury. 
While  murder  is  a  common-law  offense,  our 
statute  fixes  what  constitutes  the  degree 
thereof,  and  imposes  on  the  jury  the  duty  of 
ascertaining  the  same.  In  the  case  at  bar 
the  learned  court  below  instructed  the  jury 
that  he  did  not  deem  it  necessary  to  define 
murder  of  the  second  degree  or  explain  it,  for 
the  reason  that  under  the  testimony  the  ver- 
dict should  be  murder  of  the  first  degree  or 
not  guilty.  These  instructions  are  substan- 
tially reiterated  several  times  in  the  charge. 
They  are  in  substance  binding  instructions  to 
either  return  a  verdict  of  murder  of  the  first 
degree  or  to  acquit,  and  the  general  charge 
did  not  save  the  error.  No  alternative  as 
to  the  degree  was  suggested  in  the  charge. 
We  concede  that  courts  will  not  be  astute  in 
sustaining  unsubstantial  technicalities  in  fa- 
vor of  criminals  whose  guilt  ift  clear  and 
where  a  just  verdict  has  been  returned.  iTie 
instructions  in  this  case,  however,  not  only 
violated  an  express  provision  of  the  statute, 
but  the  settled  rules  of  law  applicable  thereto 
as  well.  The  learned  trial  judge,  actuated  by 
a  sense  of  duty,  no  doubt,  thought  the  de- 
fendant should  be  convicted  of  murder  of 
the  first  degree,  and  inadvertently  wient  fur- 
ther than  the  act  of  assembly  permits  or  the 
decisions  of  our  court  justify  in  his  effort  to 
reach  this  result." 

Minority  Rule. 

In  some  jurisdictions,  it  has  been  held  re- 
cently that  where  a  person  is  charged  with 
the  commission  of  murder  by  an  ^ct  declared 
by  statute  to  constitute  murder  in  the  first 
degree,  the  jury,   if  they  find  the  accused 


guilty,  must  find  him  gulty  of  murder  in 
the  first  degree;  People  t.  Rogers,  163  Cal. 
476,  126  Pac.  143;  King  v.  People,  54  Colo. 
122,  129  Pac.  236;  State  v.  Zeller,  77  N.  J. 
L.  619,  73  Atl.  498;  People  v.  Schleiman, 
197  N.  Y.  383,  18  Ann.  Cas.  688,  90  N.  E.  950, 
27  L.R.A.(N.S.)  1075;  State  v.  Spivey,  151 
N.  a  676,  66  S.  E.  996;  State  ▼.  Walker  (N. 
C.)  86  S.  E.  1065;  Essery  v.  State,  72  Tex. 
Crim.  414,  163  8.  W:  17;  State  v.  Thome, 
39  Utah  209,  117  Pac.  68,  41  Utah  414,  Ann. 
Cas.  1916D  90,  126  Pac.  286.  And  see  the 
reported  case.  Compare  State  ▼.  Matthews, 
142  N.  C.  621,  56  S.  £.  342.  In  Stat«  v. 
Spivey,  supra,  the  evidence  showed  that  the 
hdmicide  was  committed  by  lying  in  wait 
or  in  an  attempt  to  commit  arson.  The  court 
in  approving  an  instruction  that  the  jury 
must  find  the  defendant  guilty  of  murder 
in  the  first  degree  or  not  guilty,  said:  "lA 
the  present  case  the  murder  was  committed 
by  lying  in  wait,  or  in  the  attempt  to  per- 
petrate the  crime  of  arson.  There  was  no 
evidence  from  which  the  jury  could  have 
found  murder  in  the  second  degree  or  man- 
slaughter. So  sharply  was  this  the  conten- 
tion between  the  state  and  the  prisoner,  that 
the  record  does  not  disclose  any  prayef  from 
the  learned  counsel  of  the  prisoner  presenting 
the  view  of  murder  in  the  second  degree.  The 
only  inference  that  could  have  been  dravni 
from  the  evidence  was  that  a  murder  in  the 
first  degree,  by  lying  in  wait  or  attempting 
to  perpetrate  arson,  had  been  committed ;  and 
if  the  prisoner  was  the  criminal,  then  his 
crime  was  murder  in  the  first  degree.  .  .  . 
After  a  careful  review  of  the  decisions  of  this 
court,  and  a  critical  examination  of  the  stat- 
ute (R^isal,  sections  3631  and  3271),  we 
deduce  the  following  doctrine:  Where  the 
evidence  tends  to  proVe  that  a  murder  was 
'done,'  and  that  it  was  done  by  means  of 
poison,  lying  in  wait,  imprisonment,  starving, 
torture,  or  which  has  been  committed  in  per- 
petration or  attempt  to  perpetrate  any  atson, 
rape,  robbery;  burglary  or  other  felony,  and 
where  there  is  no  evidence  and  where  no 
inference  can  fairly  be  deduced  from  the  evi- 
dence of  or  tending  to  prove  a  murder  in  the 
second  degree  or  manslaughter,  the  trial 
judge  sh6uld  instruct  the  jury  that  it  is  their 
duty  to  tender  a  verdict  of  *guilty  of  murder 
in  the  first  degree,'  if  they  are  satisfied  be- 
yond a  reasonable  doubt,  or  of  *not  guilty.* 
If,  however,  there  is  any  evidence  or  if  any 
inference  can  be  fairly  deduced  therefrom, 
tending  to  shdw  one  of  the  lower  grades  of 
murder,  it  is  then  the  duty  of  the  trial 
judge,  under  apprt)priate  instructions,  to  sub- 
mit that  view  to  tiie  jtiry.  It  becomes  the 
duty  of  the  trial  judge  to  determinie,  in  the 
first  instance,  if  there  is  any  evidence  or  if 
any  inference  can  be  fairly  deduced  there- 
from, tending  to  prove  one  of  the  lower  grades 
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qi  murder»  This  does  not  laean  any.  fanciful 
jnlorence  tendiqg.io  proFe  one  of  the  lower 
grades,  of  murder)  but,  considering  the  &ri- 
denoe  ';n  the  best  light'  for  the  prisoner,  can 
th^  inier^ce.  of  murder  -in  tli^e  second  degree 
or  manslaughter  be  fairly  'dechioed  therefrom- 
When  the-  evidenofr  discJoses  a-  murde?  in 
one  of.  the  speeijQo  methods  -which,  by  (the 
fitatute,  is  inade  per  se  qiurder  in  the  first 
degree,  *the  state  if  npt  required  to  prove 
premeditation, .  because  the  manner  of  doing 
the  act  neoessarily  involves  premeditation,  un- 
^lesa  the  .prisoner,  is  mentally  incapable  of  de^ 
liberation  ,  or  doing  anint^tioqal  act.  The 
jury  must,  of  .course,  be  instructed  that  they 
mnist  be  satisfied  beyondi  a.  reasonable  dpubt 
that  the'  evidence  brings  the  murder  within 
t»ne  of  the  specific  ^methods  mentioned  in  the 
statute,  and  that  the.  prisonei:  perpetrated 
4he  murder,  aod  that, the  prisoner  was  mei) tal- 
ly capable  of  committing  the  crime.' " 

In  State  v.  Zeller,  77  N.  J.  L.  619,  73  Atl. 
.498^  the  court  said:  ''The  third. and  fourth 
points  are  bas^d  uppn  the  .ground  that  the 
court  took  from  the.  jury  the  function .  im- 
posed upon  it, by  the  statute  oi  determining 
the  degree  of  guilt  of  the  prisoner,  by  in- 
atructing  .them  that  under  the  law  and  the 
evidence  they  could  not  find  ZeUer  guUty 
of  murder  in  the  second  degree^  and  that  the 
.law  and  the  evidence,  if  a  verdict  of  guilt 
were  found,  would  ^arrant  no  other  verdict 
than  murder  in  the  first  degree.  .  While  the 
:atatute  (Famph.  L.  1898,  p.  824,  sec.  107) 
prescribes ;  that  the  jury,.. if  they  find  one 
guilty  of  murd^,  shall  declare  by  their  ver- 
dict whether  it  be  murder  ..ii^  the  first  degree 
or  murder  in  the  second  degree,  this  dojes 
not,  in*  our  opinion,  confer  upon  the  accused 
wiy  right  to.  have  the  jury  left  free  to  find 
him  guilty  of  murder  in  the  second  degree 
'if  there  be  no  reasonable  ground  for  suph  a 
verdict  in  the  evidence.  Our  statute  (Pamph. 
Lw  1898,  p.  824,  sec  106)  declares  that  murder 
committed  in^  the  perpetration  or  attempt  to 
:pQrpetrate  a  robbery  is  murder  in.  the  fir^t 
degree.  All  the  evidence  that  tended  to  im- 
plicate Zeller  in  the  murder  of  William  liead 
(ineluding  feller's  .own  confession)  tended  to 
-show  that  l^he  murder  was  committed  in  the 
perpetration  of  a  rpbbery.  •  All  the  circum- 
stances of  the  homicide  bore  a  similar  im- 
port as  to  the  character  of  the  crime*  If,  un- 
der the  evidence^  Zeller  was  guilty  at  all,  he 
was  guilty  ol  a  murder  comniiited  in  tJie 
perpetration  of  a  robhef y.  The  charge  of  the 
atrial  judge. upon, this  question  was  therefore 
.  entirely  pro.per/*  In  Essery  v.  State,  72  T^x. 
Crim..  414,  163  3- W.  17,.  it  )vas  tersely  s^id 
.that  "when  ^^e  Qod^  said  t)iat  murder  com- 
mitted in  a-  certain  way.  was  muixler  of  the 
first  degree,  the, law  so  makes  it,  and  a  jury 
by  their  verdict*  could  no<^  .find  otherwise." 
In  People  v,  .^chleimap,  X97,  N.  Y.  ?83,.18 


Ann.  Cas.  588,  90  N.  E.  950,  Z7  L.R.A.(N.S.) 
1075,  which  waa  a  prosecution  based  on  an 
indictment  containing  a  count  for  premeditat- 
ed murder  and  cue  for  murder  perpetrated 
while  engaged  in  the  commission  of  burglarj 
the  court  said:  'The  definition  of  murder  io 
the  first  degree  in  the  Penal  Code  (now  the 
Penal  Law)  of  this  state,  when  committed 
T^'oj^n  a  deliberate  .and  premeditated  design 
to  eifec^  the  death  of  the  person  killed,  or  of 
another,'  is  broad  enough  to  embrace  murder 
in  the  second  degree,  as  defined  in  the  same 
statute,  or  maiji^laughter  in  either  of  ita 
degrees.  Hence,  if., the  defendant  had  been 
tried,  for  .trilling  Mrs.  Staber  with  a  deliberate 
aiid  premeditate  design  to  effect  her  death, 
the  refusal  of  the  trial  judge  to  instruct  the 
jury  in  reference  tp  thes^  lesser  degrees  of 
felonious  homicide  would  unquestionably  hare 
been  error^  But  t^e  defendant,  was  not  tried 
for  deliberate  ^nd  premeditated  murder  at 
all.  He  was  tried  for  icilling  M/s.  Staber 
without ,  a  design  to  effect  her  death,  while 
he  was  engaged  in  the  commission  of  a  bur- 
glary. The  evidence  was  directed  toward  the 
establishment  of  that  form  of  murder  in  the 
^rst  degree  and  toward  nothing  else.  Xo 
suggestion,  was  made  in  the  charge  that  the 
•defendant  could  possibly  be  found  guilty  of 
deliberate  and  premeditated  murder.  The 
accusation  which  the  jury  passed  upon  was 
fin  accusation  of  killing  while  engaged  in  the 
perpetration  of  a  felony,  a  crime  in  which  It 
is  not  necessary  to  prove  any. design  to  effect 
death.  Under  such  circumstances,  the  power 
to  convict  of  a  lesser  degree  of  felonioua 
homicide  which  belongs  to  the  jury  in  cases 
\fhere  the  degree  depends  upon  the  intent 
cannot  properly  be  exercised;  because  an  in- 
tent to  kill,  is  not  a  necessary  ingredient  of 
the  offense  in  this  kind  of  murder.  It  ii 
enough  to  show,  beyond  a  reasonable  douht, 
that  the  killing  was  done  while  the  slayer 
was  committing  or  attempting  to  commit  a 
felony.  .  .  .,  \Vhere  the  indictment  charges 
murder  in  the  first  degree  in  the  common  law 
form  only. or  murder  in  the  first  degree  com- 
mitted from  a  deliberate  and  premeditated 
'design  to  effect  death  and  the  defendant  is 
tried  upon  that  charge,  he  is  entitled,  if  he 
6c  requests,  to  have  the  jury  instructed  that 
•  it  is  within,  their  power  to  find  a  vertiict  for 
a  lesser  degree  of  felonious  homicide.  Upon 
a  murder  trial  such  instruction  nuiy  properly 
be  .refused  only  where  the  evidence  is  direct- 
ed toward  the  establishment  of  a  kind  of 
murder  in  which  the  intent  to  kill  is  imma- 
terial. Such  was  the  case  here.  No  attempt 
at  all  was  mafle  fo  prove  the  second  count 
pf  the  indiotniei^t  which  was  in  the  comwi^n 
law  formi.  As. has  already  been  pointed  out 
,the  prosecution  sought  only  to  prove,  not  the 
intentional  killing  oi  Mrs.  Staber  by  tHe 
defendant,  .but  her  death  at  his  hands,  irre 
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specthre  '  6t  ^  any  Intent  <  -Uf  k&Il'-  >  ber^  >  •  -wfadte 
the  defendaat  -vnfi  engaged '>iii^  the  eoiMiniisiMi 
of  a  burglaryv  ■  Intent  not'  bung'  wof  dnnflnA 
of  the  orime  o£»iiMrder;ul' the '^ftnii  degree^ 
when  oomnntted'  iihder..«iieh  reircunirtaiioe^ 
ther»  "WBfi  na  ifaom  lor  Ae  eaaeiQiae  of  a  powen 
to  find  the  defesDida»t  giailty}ofa>le08eridcgMe 
of  feloaieu*  homteide  depending  :npon.ithe  eit- 
ietence  or>  noa^Kistence  of  deliherattan'  and 
premeditation.  Hence^  theleavned  tcial  Jitdge 
committed  nd  error  in  refuong  -to  ehlsrgeiKQ 
reference  to  the  variouar  de^ees  oli  erinie  .in 
this  caae  or  in  instoaetiaig  th^<tjujy  that 
they  miCst  ind  the..defaidfeknt  gaili^j  ol-  mnr^ 
der  in  the  first  degree*  op  not  i guilty.  •'  Hia  «aoi 
tion  in  this  respect  indicated^  on  the''ConftTai7^ 
a-cleae  «iid  •aoeuratle  cdrnprebensioto' •of  .the 
Uw  of  cFuninal  procedure  aa  apptioable  td  the 
ctroumataneea.iof  the  <iftse.  ..  llie  ^oonditioss 
are  exceptional,  hoHvener,  : which  warrantiia 
refuaal  to  inetcuot  the  jnry  .na-to  their  poiirer 
to  convict  of  a  lowcor  degree!  oli  the-  orimi^ 
charged  for  which  the  defendant' iaupon  trial 
and  great  oiu*6  ehoiftld.  be  obserrAdy  M  .waa 
done  here,  not  to  withhold  eiieh  inetrvction 
unless  the  case-is  one,  like  that  before,  ukv 
where  there  was  no.pQsaj,b}eyiew  of  the  facta 
which  would  justify  any  lOthex.  verdict,  exwepi 
a  conviction  of  the  crime  chained  oc.an  ae^ 
qmittal," 


nOUkK 

...  i       •      •  •  .     . 
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Witmeaaea     --    'Ot>o«»^EiX*]iiilMitlon     of 
"BlmHaMM  •*-  Blxwrimg  Aalaima. 

Aa  tending  to  ehow  the  .animus  actuating 
plaintiff  in  an  ^x^tion  for  breach  of  promise 
to  marry,  and  as  bearing  on  her.  credibility 
as  a  witness,  cross-examination  of  her  should 
be  allowed  to  show"  that  she  sought  to  have 
the  president  of  the  bank,  of  whidi  defendairt 
was  cashier,  difiehnrg^  a  girl'  employee,  -  oA 
the  ground  that  'defendant  ^a^^under*  herin- 
fluenoe,  and  later .  changed  her /mind  on  t)kts 
subject,  and  sought  to  ..have,; de^ndan^  dip- 
charged,  stating  ip  eac^h  inatanee  t^at  if  l^his 
was  done  she  would  be  satisfied  ^an^woulfi 
not  pj^osecute  her  action. 

!Prliriiege   -r-   PHysiclan   —   ^aiTer     "by 
iPatient.    '         '"'■     '  '.  ■"    ^ 

While  one,  by  te*tif^«*g  to  "a  cdhfettlfJaWbn 
hf-  her  wilh,  of-  flx(imfn«(tioii'df  "hef  by,"'k 
phyaioian  aA  a*  t  certain 'timey  ! waives,  tike 
privtilege  to  Iiovehim  not  Jbestily  in'  re9j>ec^ 


there^r, •  the  waiver  is » jiDt  suchi .  as  ^  tp  callow 
hjim.tp  testify  as  to  an.  earner;  consultation  or 
e^u^inatiop^  or.  ,tli$   purpose  for   which  at 
such  earlier  time  he  gave  her  medicine. 
[See  Ann.  Cas.  19I5A  43S.1 

Breaoli  of  Promi^  of  Marriage  —  £t1W 
'dence  —  trnderstandlng  of  Family. 

proof  of  the  und,er8tanding  .by  members 
of  the  family  of  one  of  the  parties  that  they 
were  to  marry  may  not,  in  an  action  fiyr 
b¥^d!i  of  marriage  proniise,  be  oontfidsMd  as 
evidtnoe  M  an  agreemeDt' to  marry.  > 
,  .([Sea-fliote  at  end  o^  this  4a#e^l 

Aahae.      

• '  Testiihony: .  that  >  it  •  waa  tlie  imdetfstaading 
oi  thf  members. of  the  lamUy  .of  plaxnti^;  ijq 
an.  action  lor  breach  of  marriage  proi^ise, 
tbs*t  she.  was  to  marry  defendant  is  obiec'tion* 
able  as  an  opinion  or,  conclusion  of  the  wit- 
ness. 

'  [See  note  at  end  of  this  case.]' 

filamages  —  Sednction  —  Albortioii. 

While  in  '  an  action  for  damages  from 
breach  of  marriage  promise  alone  seduction; 
accomplished,  thrbiigh  the  promise,  and  preg" 
nancy,  resulting  from  the  8^dttcti6n;  may  be 
i^howin,  on  the  ground  of  tlie  mental  anguish 
and-  humiliation  from:  the  hreach  of  being 
intensified  thereby,  abortion,,  though  at  the 
instance  ol  defendant,  may  not  be  shown;, 
this  being  an  element  of  damages  only  in  ai^ 
action  for  seduction. 

[See  Ann.  Cas.  1914B  iSOO!] 

Inatrnotioms  -r  Applicable  to  One  Cans0 
of  Action  —  Harmless  £rror. 

Though  the  petition  in  one  count,  alleging 
breach  of  promise  of  marriage,  seduction, 
pregnancy,  and  abortion  at  the  instance  of 
def^ndantr  might  well  be  tveaAed- asone  for 
bueach  .  of  pfODMse  akrne,  •  with  thn.  other 
matters,  pleaded  in  aggravation  of  damages^ 
yet  plaintiff,  having,  under  Coder  §  3470y  also 
a  cause  of  action  for  seduction,  with  right, 
under  section  3545,  to  prosecute  both  causes 
of  action  in  one  action,  and  the  court,  in  re- 
ceiving evidence  and  giving  instruction^,  hav- 
ing seemfed  to  rale  that  both  canses  of  action 
w^fe-alleged,  and  objection -not  hiivingbeeil 
raised  to  each  not  being  stated  in. a  separate 
eoiint^  as  they  should,  an.  instruction  author- 
ising recovery  of  an  element  of.  damage^  re* 
coverable  only  in  an  action  f oi;  seduction  is 
not  reversible  error;  defendant  not  being 
prejudiced  thereby. 

Appeal  from  District  Coirt^;,  Warren  oouty't 
ffAYs,  Judge:    ' 

1  .    •  .    .  '     ■     .  .  i 

.  Action,  for  breach  of  promise  pf  marriage 

and   seduction.,     Mary  Nolan, .  plaintiff,  and 

t\^illiam  H.  Glynn,  defenda,nt..  Judgment  .fpgr 

plaintiff-    Pef enfant  i^ppea}s...  The.  lacip  ^e 

stated  in  tlk€  opinion^   .K^vpRSEp, 

.Berry  d  .Wa1i8Qn  and  /o^  J^  Quihcr^  fo^ 
^ppellajit..     .,  ',  .';'..:    ..."•    .    - 

.  C.  A.  RQhhi^,  A.  TT.  ^nd  rMlR.  Wilki^ 
fl9fi:  and  A^  y.,PrDudifqq$  %  apBaile^. 
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CITE  THIS  vol;  ANH.  CAS.  1916C. 


[147]  Ladd,  J. — The  defendant  begun  pay- 
ing attentions  to  plaintiff  in  1901,  and  con- 
tinued so  to  do  until  some  time  in  1909. 
The  petition  alleged  that  they  became  en- 
gaged to  marry  in  October,  1904;  that  later 
he  seduced  her,  and  when  she  became  preg- 
nant advised  and  caused  an  abortion  to  be 
committed  [148]  upon  her;  and  that,  after 
Tepeatedly  postponing  marriage^  finally  he 
declined  to  carry  out  his  promise.  The  an- 
swer was  a  general  denial.  The  testimony  o£ 
plaintiff  tended  to  sustain  these  alkgations 
of  the  petition,  and  is  somewhat  corroborated 
by  the  letters  of  the  defendant,  while  the 
latter,  though  admitting  having  visited  plains- 
tiff  during  the  period  stated,  denied  efer  hav- 
ing proposed  or  promised  marriage,  and  tes- 
tified that  he  had  never  had  intercourse  with 
her  or  known  of  her  pregnancy  or  of  the  com- 
mission of  an  abortion.  It  is  evident  from 
this  statement  that  the  evidence  was  such 
as  to  carry  these  issues  to  the  jury,  and  only 
the  questions  of  law  raised  by  the  record 
need  be  reviewed. 

I.  On  cross-examination  plaintiff  testified 
that  she  was  acquainted  with  Ella  Doheny, 
who  was  employed  in  the  bank  at  Gunning  of 
which  defendant  was  cashier,  also  with  Simon 
Casady,  of  Des  Moines,  and  J.  N.  Casady,  of 
Norwalk,  who  were  interested  in  the  bank  as 
president  and  vice  president,  and  was  then 
asked,  *1s  it,  or  is  it  not,  true  that  during 
the  year  1911  you  i^equested  Simon  Casady* 
and, J.  N.  Casady,  or  either  of  them,  to  dis- 
charge Mr.  Glynn  from  the  bank?"  An 
objection  as  immaterial^  irrelevant,  -  incompe- 
tent, and  not  croas-ezamination  .was  ains- 
tained.  "Q.  Is  it  true  that  you  wrot^  a 
letter  to  either  one  of  those  gentlemen,  Casa- 
dy, and  asking  them  in  regard  to  the  Doheny 
girl  working  in  that  bank,  and  in  regard  to 
Mr.  Glynn  working  in  that  bank?"  A  like 
objection  was  sustained.  Thereupon  counsel 
for  defendant  stated  that  it  was  proposed  to 
show  that: 

Plaintiff  sought  an  interview  with  Simon 
Casady  and  J.  N.  Casady,  they  being  officers 
of  the  bank  in  which  defendant  works,  and  at 
her  solicitation  at  that  time  an  interview  was 
granted,  and  that  the  object  of  that  interview 
was  the  discussion  of  matters  between  her 
and  Mr.  Glynn  connected  with  this  case,  and 
that  she  in  that  interview  some  time  in  the 
month  of  June,  I  think  22d  of  June,  1911, 
stated  to  the  two  Casadys  that  she  thought 
the  trouble  with  Glynn  was  the  [149]  —OT 
words  to  that  effect — ^was  that  he  was  under 
the  influence  of  this  Ella  Doheny;  that  she 
would  be  satisfied  if  they  would  discharge 
the  Doheny  girl  (this  was  the  purpose  of  our 
motion)  from  the  employment  of  the  bank, 
not  file  her  petition,  and  not  prosecute  her 
case  against  Glynn;  that  liftetwards  she 
wrote  a  letter  we  have,  in  which  she  s&id 


that  she  was  mistaken,  and  the  relations  sk* 
isting  between  the  Doheny  girl  and  the  de 
fendant-  were  not  what  die  thought  they  had 
been»  and  ^ow,  if  they  would  discharge  Glynn, 
she  would  be  satisfied,  and  her  petition  would 
not  be  filed,  and  this  -eaae  would  not  be  prose- 
uted;  that  subsequently  on  her  own  motion 
she  sought  another  interview,  and  said  that 
she  was  mistaken  again,  and  that  if  they 
would  agree  to  discharge  the  Doheny  girl 
(and  this  conversation  occurred  along  after 
the  petition  was  filed)  that  she  would  be 
satisfied  and  not  prosecute  the  case,  or  would 
dismiss  it,  or  woords  to  that  effect.  Now  the 
intentibn  of  this  testimony  is  to  show  the 
animus  of  this  proseeution,  to  show  her  atti- 
tude, and  to  show  the  matter  of  good  faith 
as  affecting  her  credibility  as  a  witness  in  the 
case.  Court:  The  ruling  will  have  to  remain. 
The  objection  is  sustained. 
*  We  think  the  inquiries  in  view  of  the  ex- 
planation fairly  within  the  range  of  proper 
cross-examination.  The  evidence  sought  to  be 
elicited  would  have  tended  to  show  the  ani- 
mus actuating  her  in  the  action  and  have 
borne  more  or  less  directly  on  her  credibility 
as  a  witness.  As  the  trial  court  exercises  a 
b,rge  discretion  in  fixing  the  limit  of  cross- 
examination  tending  to  disclose  motive  or 
interest,  we  might  not  have  been  inclined  to 
reverse  on  this  ruling;  but,  as  the  matter 
concerned  the  relations  of  the  parties  to  the 
action,  we  think  the  evidence,  if  offered  on 
another  trial,  should  be  received. 

II.  Plaintiff  testified  to.  having  first  discov- 
ered that  she  was  pregnant  on  November  8, 

1906,  and  that  she  consulted  Dr.  Sherman  near 
the  last  of  the  month,  and  about  two  weeks 
later  he  gave  her  medicine;  and  that  he  oper- 
ated on  her  to  cause  an  abortion  April,  1907, 
which  resulted  later.  The  doctor  denied  all 
this,  and  testified  that  plaintiff  never  adced 
him  "to  perform  an  abortion  on  her,"  but  on 
objection  was  [150]  not  permitted  to  testify 
whether  as  early  as  August  in  1906  she 
consulted  him  as  to  whether  she  was  pr^- 
nant,  or  fa«  examined'  her  to  ascertain  this. 
The  ruling  was  correct.  By  her  testimony 
she  had  waived  the  privilege  as  to  any  con- 
sultation or  examination  had  in  December  or 
about  that  time  (Woods  v.  Lisbon,  150  la. 
433^.130  N.  W.  372),.  but  not  as  to  more 
remote  period*  and,  though  the  testimony 
called  for  may  have  been  material,  he  was 
not  at  liberty  to  give  it  over  her  objection 
that  the  consultation  was  privileged. 

III.  The   plaintiff  testified  that  in  April, 

1907,  I^r.  Sherman  gave  her  a  paper  of  tab- 
lets, known, in  the  record  aa  Exhibit  W.  W., 
to  be  dissolved  in  water'  and  used  as  a  douche. 
The  doctor  denied  having  given  her  these  in 
1907,  or  to  have  given  her  the  directions  she 
had  testified  to,  but  stated  that  he  gave  them 
or  timilat  oliee  to  her  in  1905,  and  on  objee- 
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tion  was  not  permitted  to  testify  for  what 
purpooe  they  were  then  gvweh,  or  whether 
they  were  to  be  used  following  an  abortion. 
Amnming  that  he  would  have  testified  most 
favorably  to  defendant,  he  must  have  related 
a  transaction  which  could  have  had  no  con* 
nection  whatever  with  that  of  which  she  had 
spoken.  Undoubtedly  in  testifying  to  reoeiv-* 
ing  the  tablets  in  April,  1907,  and  their  pur* 
pofle,  she  waived  the  right  to  insist  on  the 
protection  of  the  statute  excluding  the  phy- 
sician's testimony  concerning  the  same 
(Woods  y.  Lisbon,  supra )>  but  fody  as  to 
matters  concerning  which  she  spoke.  What 
the  doctor  may  have  done  two  years  previous 
she  did  not  aUude  to,  and  as  to  that  his  lipa 
were  sealed.  The  rule  is  said  in  4  Wigmore 
on  Evidence,  section  2388,  to  be  that:  "A 
waiver  is  to  be  predicated  not  only  when  the 
eonduct  indicates  a  plain  intention  to  aban- 
don the  privilege,  but  also  when  the  conduct, 
though  not  evincing  that  intention,  places  the 
claimant  in  such  a  position  with  reference 
to  the  evidence  that  it  would  be  unfair  and 
inconsistent  to  permit  the  retention  of  the 
privilege.  It  is  not  to  be  both  a  sword  and 
a  shield." 

For  this  reason,  doubtless,  the  testimony  of 
the  doctor  denying  that  he  gave  her  the  tab- 
lets in  1907,  and  stating  that  [151]  they  were 
given  on  another  occasion  two  years  previous, 
was  received.  What  their  purpose  was  then 
would  throw  no  tight  on  the  transaction  in 
1907,  and  would  tend  to  open  up  professional 
matters  on  which  plaintiff  had  the  right  to 
have  him  remain  silent*  In  Treanor  v.  Man- 
hattan R.  Co.  28  Abb.  N.  Cas.  47,  21  Civ. 
Pro.  364,  16  N.  Y.  8.  536,  the  testimony  of 
the  physician  related  to  the  precise  matters 
concerning  which  the  complainant  had  testi- 
fied, and  therefore  the  implied  waiver  related 
thereto  and  not  to  an  independent  transac- 
tion.   The  ruling  was  correct. 

IV.  A  sister  of  plaintiff  was  asked,  as  was 
also  her  mother,  in  substance,  "Whether  or 
not  it  was  understood  by  all  members  of  your 
family  that  Mary  was  to  be  married  to  Mr. 
Glynn?"  and  over  objection  as  incompetent, 
irrelevant,  and  immaterial,  '^unless  they  got 
that  understanding  from  Mr.  Glynn,  or  what 
Mr.  Glynn  said  to  them,"  answered  in  the 
affirmative.  Had  this  eyidenee  been  tendered 
solely  as  tending  to  esteblisb  an  engagement 
to  Mary,  there  wonld  be  much  force  in  defend- 
ant's contention,  for,  though  this  may  be 
proven  "by  uaecfirivocal  conduct  of  the  par- 
ties, and  by  a  general,  yet  definite  and  re- 
ciprocal, understanding  between  them,  their 
friends  and  relations^  and  corroborated  by 
their  actions;  that  a  marriage  was  to  take 
place"  (Thurston  v.  Cavenor,  6  la.  156),  this 
must  be  shown  by  what  was  done  and  said 
evidencing  such  understand  rag,  not  among 
friends  and  relatives,  but  between  the  al- 
Ann.  Cas.  1916C. — 86. 


l^ed  contracting  parties  and  such  friends 
and  relatives  aa  assumption  in  conversation 
of  an  engagement  or  that  they  were  to  beeome 
husband  and  wife,  or  otherwise  recognizing 
the  relationship.  In  measuring  the  damages 
to  which  she.  might  be  entitled  to  recover,  the 
humiliation  she  endured  because  of  breaking 
the  engagement,  and  the  wounding  of  her 
feelings  thereby,  were  importent  elements, 
and  the  fact  that  the  members  of  the  family 
with  whom  she  constantly  associated  knew 
of  their  xelationahip  could  but  add  to  and 
accentuate  the  poignancy  of  her  grief  and 
mortification.  For  this  reason,  the  knowledge 
of  the  members  of  the  family  may  be  shown. 
[152]  Beed  t.  CUrk,  47  Cai.  195;  Dunlap  v. 
CUrk,  25  111.  App.  573.  Evidence  that  plain- 
tiff had  communicated  to  her  family  the 
fact  of  the  engagement  also  has  been  received 
as  tending  to  prove  consent  to  or  mutuality 
of  the  promise  to  marry.  Thurston  v.  Cave- 
nor, 6  la.  155;  Lewis  v.  Tapman,  90  Md.  294, 
45  Atl.  459,  47  L.R.A.  385. 

But  in  the  eighth  instruction  the  court 
told  the  jury  that,  in  determining  whether 
there  was  an  agreement  to  marry,  they  might 
consider,  among  other  things,  "how  the  imme- 
diate relatives  and  friends  of  their  respective 
families  understood  their  relation  toward 
each  other."  We  have  discovered  no  author- 
ity holding  that  proof  of  the  understanding 
in  the  family  of  either  party  may  be  con- 
sidered as  evidence  of  aa  sgreement  to  marry. 
Certaifljy  Thurston  v.  Cavenor,  supra,  should 
not  be  construed  as  so  holding.  The  point  dis- 
cussed was  whether  a  modification  concerning 
an  admislBion  by  plaintiff  should  have  been 
inserted  in  an.  instruction.  That  is  the 
excerpt  therefrom  quoted  above  it  waa  not 
intended  to  say  the  contract  might  be  shown 
by  the  understanding  of  friends  or  relatives 
appears  from  the  inapplicability  of  the  cita- 
tions following.  In  Daniel  v.  Bowles,  2  C.  A 
P.  553,  12  E.  C.  L.  258,  the  evidence  was  of  a 
conversation  by  defendant  with  the  mother 
of  plaintiff  at  one  time  and  with  the  mother 
and  daughter  at  another,  and  nothing  will  be 
found  in  Chitty  on  Contracte  or  Blackstone's 
Commentaries  bearing  on  the  question  as  to 
whether  >tbe  under stending  of  the  respective 
famiMes  may  be  proven.  Even  if  what  is  said 
in  Thurston  v.  CaVenor  oould  be  construed 
as  so  holding,  it  is  mere  dictum.  To  receive 
such  evidence  as  tending  to  prove  a  contract 
would  be  going  farther  than  admitting  hear- 
say— ^it  wonld  be  receiving  testimony  of  A 
conclusion  based  on  hearsay.  The  members 
of  the  family  may  have  reached  their  imder- 
standing  from  what  plaintiff  had  said  in  the 
absence  of  defendant,  or  have  inferred  as 
i^ttch  from,  the  long-continued  attentions  of 
defendant*  And  yet  such  attention,  however 
long-continued,  if  without  a  proposal  or 
promise  of  marriage,  would  not  justify  such 
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a  oOHcIusrion.  [133}  Wliitcomb  V.  Wokott,  81 
Vt.  368.  Of  c<rar0ev  the  bearing  of '  the  pftrtieg 
tcrtrard  each  other,  what  they  may-  say  wheto 
together  in  the  presence  of  friends  and  rela^ 
tiyes,  always  maj  be  shown.  Rttssell  ▼. 
Cowles,  15  Gray  (Maes.)  682,  77' Am.  Dec. 
d^l,  ''All  the  facte  and  cireunistances  exist-' 
ing  between  the  parties  prior  to'or  after  the 
time  when  the  alleged  marriage  contract' wa« 
entered  into,  tending  to  establish!  an  engage^ 
ment,  muet  be  regarded  as  proper  *  evidence 
for  the  consideration  of  the  jury.^  Riohmond 
V.  Roberts,  98  IH.  472.'  •    . 

**The  ordinary  politeness  and  c^^iHty  whieh 
a  gentleman  extends  to  a  lady  are  not  to'  be 
considered  as  furnishing  Any  proof  of'sueh'a 
promise.  The'  safest  rule  which  we  ^an '  lay 
down  is  this :  if  you  find  that  the  attentions 
which  the  defendant  paad  the  plaiiitiff,  and 
the  ifntereonrse  between  them,  Were  such  as 
were  usual  with  persons  engaged  to  be  mar- 
ried, and  «uch  as  are  imusual  With:  |>erson8 
between  whom  there  exists  no  >suieh  relation, 
they  are  competent  for  you-  to  consider  as 
evidence  which  may  or  may  not^  as  yofu  may 
determine,  suffice  to  prove  a  promise  of  mar^ 
riage.  It  is  not  necessary  for  you  to  con- 
sider that  there  was  an  express  promise  made 
and  accepted  in  terms;  but  if  his  condoct 
was  such  as  to  induce  her  to  believe  that  he 
intended  to- marry  her,  and  she  acted  upon 
that  belief,  the  defendant  permitting  ker  to 
go  on  trusting  that  he  would  <earry  the  inten-i 
tion  into  effect,  that'  will  •  raise  a  pvamise 
upon  whieh  she  may  recover.  *  But-  this  mnst 
be  shown  by  facts  and  eiroumstanees,  and 
you  cannot  consider  the  understanding  of  the 
friends  of  the  parties  as  to  relation  between 
them.''  Perkins  v.  Kersey,  1  R.  i.  493.  See, 
ako,  Kelley  v.  Highfield,  1&  Ore.  277,  14  Pac 
744  J  Clark  v.  Hodges,  65  Vt.  273,  26  Atl. 
726;  Rutter  V.  Collins,  96  Mich.  510,  56  N« 
W.  «3;    Peppinger  v.  Low,  6  N,  Ji  L.  384. 

In  Leckey  v.  Bloser,  24  Pa.  St.  401,  thi 
ruling' by  "which  several  witnesses  were  al* 
lowed  to  testify '  from  the  -eonduot  of  the 
parties  whether  a  mutual  attachment  in  their 
opinion  existed,  or  only  the  n^lation  of  ordi* 
nary  acquaintances  and  friends,  'was  de- 
nounced as  erroneous,  saying:  *^0n  such  a 
[164]  subject  the  jury  is  as  competent  to 
Weigh  the  facts  and  deduce  the  appropriate 
eonelusioAs  as  the  witness.  And  H  the  witness 
have  no  facts  to.  describe  to  a  jury,  what  ave 
his  oonchisions  and  impressions  but  the  base^ 
less  visions  of  his  imagination  ? .  The  question 
here  was,  Had  Leokey  promised  to  marrV  the 
plaintiiTf  There  was  no  direct  evidence  of 
the  promise;  but  it  was:  competent  for  her 
to  prove  such  attentions  on  his  part  as  ^fCf 
dinarity  charateteriEse  a  matrimonial .  engage* 
ment,  and  as  might  lead  a  jury  towpresume 
a  promise.'  The  law  has  an  open*  car- for  thb 
complaints  ..  of  deserted    innocence;  •  and   the 


tribunals  of  the  1»W  iarer.qTOt^  ready  enough 
to  give  fuii  effeot^^:imsoh  emurastiintial  eri- 
dea09  as  ia-usaaliy>aulnBitted>  iv  actions  of 
this  sort;  to'prarve'  tks" promise  .01  the  reere- 
ant  lover;  but  if  he  jb>. tot  "bo.  charged  with 
infidelity  to  his  vowsy  oet  ikpon  proved  eir- 
cumslanceS)  but  -  upon  tthe  snrmssee,  wspi* 
cioBs,  opinions^  and  the  impression  of -wit- 
nesses, we  shall  bei  in  g/e»t<  danjger  of  pro* 
ducing  more  evils  than  we  remedy,  and  of 
sacritioing  the  legal  eights  «f  >  a  man  to  re- 
dress the-  imagined  •  wrongs*  of  a:  wsbsb/' 
And  BO  t^  opJUnidn: «!  ;the>witnies8es  in  tMs 
dase'as  to  what  menibe^vol 'the  tenilyunier- 
stood,' whether  borsedtiiitoii  tfae  attentions  psid 
plaintiff .  or  other^  fasfondatian,*  ahoald  hsve 
been<^(4uded'  Oa'tfaeohjectioM  ur^ed  becsuse 
calling  for  an  opinion  op.  coachiBion  of  the 
witnesses,  and  this  liistnictinii  >wa&  esrcmeoiu 
in  allowing  tlie'OonsidaratiDB  of  the  -inferenoe 
ol  third  pcLrties  ind^terminuig  the  existence 
of  a  contract*  .  .    < ; 

'  V.  The  court,  "in  thf  ninth -paragraph  of 
the  charge;  said  tothc  jurys 

''If  yott  find  >from  a  preponderance  of  the 
testimony- as  hercinhefore' defined: to  you  thit 
such  marriage  contract  was  entered  into  sob- 
stantially  as  c!harged<  in* plaintiff's  petition, 
and  that  plaintiff  is  entitled  to  a  >  recovery  in 
this  ease,  under,  these  instructions,  then  it 
will  be  proper  lor  you  in*  estimating  or  de- 
tecmiHtng  the  ampunt  of  her' recovery  to  take 
into  consideration  her  woutaded  leeUngs,  ha* 
miiiation,  her  loss  ol  .social  standing,  the 
amount  and  -value  ttf  the.  defendant'*  property, 
[.16B]  as.indiQSttinlr  what  she  hna^a  right  to 
ex:pect  to  enjoy.  Iroin  a'COnsmnmatioa  of  said 
marriage,  and  all  the  ^thsr  >f  acts  and  ci^ 
emastanoes  disclosed  upon  tfaertrial  hereof, 
as  tending  toishow  whaA:  the  plaintiff  hsa 
lost  by  reason  ol  the  delendanfa  failure  to 
perform  said,  mfanriags:. contract,!  as  alleged 
in  her  petition.  >  And  yon  should  allow  her 
such  sum*  as,  in  youx-  judgment,-  will  make 
her  whole  for  the  injury  :  she  hae  sustained 
by  reason  of  the.hteaoh  <^  sudii  oon tract 

And  il  you  shall  further  find  i rem  the  pre 
peoderanee  of-  the  testimony/  that  while  the 
marriage  oontract  was  in  existence  and  by 
reason  thereof  .the  idefendant  seduced  the 
plaintiff,  had  sexual  uitcroourBe  with  her,  and 
that  he  advised  "or  proouaned  an  abortion  to 
be  performed  upon  her,  then  and  in  raeh 
case  you  will,  be  entitled i4o '.consider,  in  es- 
timating the  amount  of  such  rceov^ry,  her 
pain  and  suffering,  ooeasionednth^^by,  her 
mental  angn&eh^  humiliation^  and  shame,  in- 
jury to  healhh>'  il  any: (has  been  shown,  asd 
any  other  in  jtury  that  shis  sustained'  by  reasos 
thereof*,  as  the-.same  has  dflV^olopod  upon  the 
trial  hereo£<;  ^.    ••,:».  . 

If  you  should  fail  toiffnd  that  plaintiff  hai 
eetahlislied.  by  a.pcepondoraQoe  of  the.  testi- 
mony that  during'  .the .  exist^nee  d£  jthe  m^ 
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riag&  eontriAt  and  hy  teason  thereof  tbe  de* 
fendflnt  seduo^d  the  pkuntiff,  had  sexual 
inieroourae  with  her,  aild  that  an  abortioii 
or  laiaearriage  was  produced  withr  tJM  adviee 
of  th^'  defendatti,  then  yon  will  not  be  en* 
titiod  tO'  eonaider  such  facts  in  estimating 
the  amorist  of  plaintiff's  recovery,'  ev^i 
though  yon  •find  b^  entitled  to  recover." 

No  exception  is  taken  to  the  first  'para* 
graph;  Iwt  it  is'  insistod  that  tho  last  two 
are  erroneous  for  that,  as  is  said:  (1)  Abor- 
tiOtt,  and  especially  cnminal  abortion,  ou^ht 
not  to  be  considered  in  aggravation  of  dam- 
ages in  an  action  for  breach  of  promise;  and 
(2)  that  physical  pain  and  suffering  because 
of  pregnancy  or  cMlB^fth,  mature  or  pre- 
mature, should  not  be  taken  into  account  in 
eat  luxating  ^daisagcs  m  such  a  case.  Assum- 
ing the  action  to  have  bee'ii  for  damages, .re- 
sulting from  the  breach  of  promise  alone, 
ean  ihete  b^  said,  to  have  been  the  natural 
consequence  of  such:  breach?  Seduction,  ac- 
complished thorough  the  promise,  may  be 
ahowa  on  the  tJMory  £1^6]-  that  the  mental 
anguish  and-JnuniUation  resulting  from  the 
breach  will'be  iatensified  thereby.  Goiger  ▼• 
Pa5«ie,  102  la.  981,  »9  N.  W.  654,  71  S.  W. 
571;  HerrimAn  t.  Layman,  118  la.  &90,  92 
N.  W.  710.  But  some  courts  hold  that,  as 
aeductiosi  constitutes  an  independent  cause 
of  action^  and-  the  parties  are  m  pari  delicto^ 
suoh  proof  is  inadmissibla  See  Weaver  y. 
Bachert,  2  Pa.  St.  80,  44  Am.  Deo.  159; 
Borka  v.  ShAin,.2  Bibb  (Ky.)  343,  5  Amu  Dec. 
616,  and  the  diseantiag  opinion  of  Breese,  Jw 
in  Fidler  v.  McBanley,  21  111.  308.  Svidsnoa 
•f  pregnancy  resulting  Sx^m  seduction  also 
Js  admissibla,  lor  the  grieif  and  humiliation 
of  a  woman  occasioned  hy  the  breach  in  tJhat 
•itvatioii  necessarily  would  be  greater  than 
would  be  likdy  Jiad  not  pregnancy  followed. 
Tyler  ▼.  Salley,  82  Me.  128,  19  Atl.  107; 
fihormaji  Vk  Bawson,  102  Mass.  395;  KeUey 
V.  Riley»  106  Mass.  330,  8  Am'.  Bep..  336. 
Bui  proof  of  the  effect  of  pregnancy  on  bodily 
health'  is  not  admissible  .{Tyler  v..  Salley, 
supra),  !f or  that  is  a  consequence  of  the  physi- 
cal eonditioB,  aadi  in  no>  sense  of.  breaking 
the  promise  of  marriage.  The>  infirmitiies 
dne  to  pregnanejr  and  the  ph(7sicail  suffering 
incideBt  to  childbirth  necessarily  must  have 
been  endured  had  the  pnmise  been  consura- 
mated  by  marriage,  and  thtoe£oire  cannot  he 
attributed  te  i  the  bDcach.  In  other  words, 
there  is  no  casual  coaneetien  •  between  such 
suffering,  and  the -refusal  to  keep  the  promise, 
and  .therefore  it  isnot'an  element  to  •  be 'Con- 
sidered m  measuring  th»  damages  to  >be  al- 
lowed. Sttoh  a  case.  is. readily  distinguished 
from  ■  aa  aotiDn  ior  asdJUcUon,  the  •  uatw^l 
eonsequenbes.  of  whieh  Is  pregnancy  and.  the 
suffering  incident  to  childbirth^  boUu  of. /which 
are  elements  of  :dama|presi.  •  Stevenson  T)  Belk- 
nap^ 6  Jm^  97,  71  A^.  Dfi0.  .392'j  ^mith  :.V. 
Milbum,  17  la.  30. 


-  Because  of  the  lack  of  causal  connection, 
the  fact  that  a.  miscarrisge  ooeurred  or  an 
abortion  was  committed  may.  not  be  cpnsidr 
ered  in.  aggravatioa  of  damages  in  eoi  action 
fta  breach  of  piKunise.  True,  ajl^rtion  may 
hs  shown  in  actions  by  the  father  ior  loss  of 
services  resulting  from  the  seduction  of  a 
daughter ;  but  duch.  an  action-  cannot  be  main- 
tained unless  £157]  pregnancy  results  and 
sickness,  with  consequent  loss  of  service,  con- 
strued to-  include  loss  of  the  comfort  and 
spoiety.  of  the  daughter  sAd  the  honor  of  .the 
father  and  his  family,  and,  if  for  his  own 
protection  sgainst  the  original  wrong  the 
defendant  subjects  the  daughter  to' another, 
corrupting  her  mcf  als,  to  an  extreme  degree^ 
imperiling  her  health  and  lifew  and  exposing 
her  to  a  deeper  disgraoe,  this  but  aggravates 
the  original  wrong  by  adding  to  the  loss  of 
service,  which  is  the  gist  of  the  action.  Klop* 
fer  T.  Bromme,  26  Wis.  372;  White  v.  Murt- 
land,  71  111.  250,  22  Am.  Rep.  101;  BeaudeUe 
tr.  Gagne,  87  Me.  534,  33  Atl.  23. 

But  tlte  perpetration  of  this  offense,  that  is^ 
of  abortion,  was  as  likely  had  there  been  no 
engagement,  and  if  it  occurred  as  an  induce- 
ment to  defendant  to  adhere  to  his  agreement, 
as,  some  of  the  evidence  tended  to  show,  this 
was  inconsistent  with  an  inference  that  it  was 
owing  to  a  breach  thereof.  Moreover,  ac- 
cording to  the  evidence,  the  abortion  was 
committed  long  before  the  engsgement  wfis 
broken. . .  The  commission  of  an  abortion  is 
not  the  natural  consequence  of  the  breaking 
of  an  engagevient  to  marry,  and  the  evidence 
adduced  did  not  tend  to  establish  any  causal 
connection  between  the  two. 
:  lu.Gieee  v.  SbMltz,  53  Wis.  462,  10  N*  W, 
598,  the  jury  was  dircHSted  thatu  "U  .•  .  . 
you  should  find-  tJhat  the  defendant  seduced 
the  plaintiff  tuid^r  a  promise  of  marriage* 
and  got  hcv  with  child*  you  will,  in  addition 
to  the  damages  I  have  namedt  take  into  ac- 
count this-  £act»  and  give  such  .daiaages  as 
she  has  sustained  by  reason  of  that  additional 
injury/'  and  the  court  in  adjudging  this  er- 
roneous^  said: 

.  "Other  elements  ol  injiury/such  as  loss  of 
time,  expenses  of  medical  and  other-  atten- 
dance,.and  the  like,,  might.be  held  proximate, 
aiBd  mjgbt  therefore  incre«,se  the  damages,  in 
an  action  of  trespass  per.  quod  99rvitium 
Qtnisit,  in  wl^ich  the  f  eduction  of  tlx9  servant 
is  proved  in  aggravation  of  the'  damages.  }n 
•that  form  of  action  the  loss  of  service  caused 
by  the  seduction  is,. the  pji^imary  cause  of  ao- 
..tion,  and,  of  course,  such  [158]  loss  is  p;roxi- 
jieate.  .  And  the  san^e  -  may  ,  be  said  of  the 
CKpeipbs^s  which  are  the  direct  result  of  the 
«ct  which  .caused  the  loss  of  scryioe.  But 
in  thiff  caso'  the  cause  .of  action  is;  further 
«emov«d,  from  t^e.  injuries  just  mentioned. 
,The .  bireach  .of  thja  promise  of  marriage. is 
,the ,  foundiation  of  the  action;,  the  i^eductiop 
is  the  result  of  such  promise — perhaps  proxi- 
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mate — although,  but  for  the  authorities,  that 
might  well  be  doubted;  but  the  loss  of  service 
and  expenses  of  sickness,  which  might  or 
might  not  result  from  the  seduction,  are  cer* 
tainly  not  the  proximate  results  of  the  breach 
of  promise,  although  they  may  be  of  the 
seduction." 

On  another  trial  practically  the  same  in- 
struction was  given,  and  from  the  second 
opinion,  found  in  65  Wis.  487,  27  N.  W.  353, 
it  appears  there  was  a  miscarriage,  and  the 
court  held  this  improper  for  the  considera- 
tion of  the  jury. 

Schmidt  v.  Durnham,  46  Minn.  227,  49  K 
W.  126,  is  not  necessarily  inconsistent  there- 
with. In  so  far  as  the  conrersation  of  these 
parties  concerning  the  commission  of  an  abor- 
tion was  connected  with  the  promise  of  mar- 
riage or  its  performance,  evidence  thereof  un- 
doubtedly was  admissible;  but  whether  the 
crime  was  in  fact  perpetrated  had  no  bear- 
ing on  the  issue,'  and  neither  the  crime,  if 
such  there  were,  nor  the  suffering  occasioned 
thereby  was  a  consequence  flowing  from  the 
breach  of  promise  alleged.  But  see  section 
985,  Sutherland  on  Damages. 

As  the  petition  w^as  in  one  count,  the  court 
might  well  have  construed  it  to  claim  such 
damages  only  as  resulted  from  the  breach 
of  the  contract  to  marry,  and  have  treated 
the  allegations  concerning  seduction  and 
pregnancy  as  in  aggravation  of  the  damages 
consequent  of  the  breach.  Geiger  v.  Payne, 
102  la.  681,  69  N.  W.  654,  71  N.  W.  571. 
But  in  receiving  evidence,  and  in  giving  this 
and  other  instructions,  the  court  must  have 
construed  the  petition  as  stating  two  causes 
of  action,  that  of  seduction,  and  breach-  of 
promise  to  marry.  In  actions  for  seduction, 
all  the  natural  consequences,  such  as  preg- 
nancy, childbirth,  sickness,  and  like  matters, 
including  abortion  at  the  instance  of  the 
defendant,  [159]  may  be  considered  in  esti- 
mating the  compensation  to  be  awarded  plain- 
tiff. McCoy  V.  Trucks,  121  Ind.  292,  23  N. 
E.  93;  Gunder  ▼.  Tibbits,  153  Ind.  591,  55 
N.  E.  762;  Klopfer  v.  Bromme,  26  Wis.  372; 
4  Sutherland  on  Damages,  section  1283;  35 
Cyc.  1320. 

Undoubtedly  both  causes  of  action  could 
have  been  prosecuted  in  one  action  for,  un- 
der section  3470  of  the  Cod6,  an  tinmarried 
woman  may  prosecute  an  action  for  her  own 
seduction,  and  section  3545  of  the  Code  pro- 
vides that :  **Caufles  of  action  of  whatever 
kind  where  each  may  be  prosecuted  by  the 
same  kind  of  proceedings,  if  held  by  the  same 
party,  and  against  the  same  party,  in  the 
same  rights,  and  if  action  on  all  may  be 
brought  and  tried  in  that  county,  may  be 
joined  ih'  the  sam^  petition."  See  Turner  v. 
Bank,  26  la.  562^,  Devin  v.  Walsh,  108 
la.  428,  79  N.  W.  133.  :  Of  course,  each  cause 
of  action  should  have  been  stated  in  separate 


counts;  but  no  objection  was  raised  on  this 
ground,  though  the  circumstance  that  the 
facts  which  might  have  been  pleaded  in  ag- 
gravation were  included  in  the  count  alleg- 
ing the  breach  strongly  tended  to  define  a 
purpose  not  to  assert  another  cause  of  action. 
As  the  court  seems  to  have  ruled  that  both 
causes  of  action  were  alleged  in  the  petition, 
and  no  prejudice  resulted,  we  are  not  in- 
clined to  denounce  the  instruction  as  contain- 
ing reversible  error. 

Because  of  the  errors  pointed  out,  the  judg^ 
ment  is 

Reversed, 

NOTE. 

Undersiajidiiis  of  FaJnily  or  Frieta.di  of 
Party  as  Evideiioe   of  AsreeBtemt  to 


The  rule  seems  to  be  as  declared  in  the 
reported  case  that  the  understanding  of  the 
families  or  friends  of  the  parties  to  a  sap- 
posed  agreement  ta  marry  may  not  be  consid- 
ered as  evidence  of  the  agreement.  Perkins 
v.  Hersey,  1  R.  I.  493 ;  Munson  v.  Hastings,  12 
Vt.  346,  36  Am.  Dec.  346 ;  Whitcomb  v.  Wol- 
cott,  21  Vt.  368.  See  also  Leckey  v.  Bloser, 
24  Pa.  St.  401;  aark  ▼.  Hodges,  66  Vt.  273, 
26  Atl.  726.  Compare  Thurston  v.  Cavenor, 
8  la.  166.  In  Perkins  y.  Hersey,  supra,  the 
court  after  charging  the  jury  that  an  agree- 
tnent  to  marry  might  be  shown  by  facts  and 
circumstances  said:  "You  cannot  consider 
the  understanding  of  the  friends  of  the  parties 
as  to  the  relation  between  them."  In  Munson 
Y.  Hastings,  12  Vt.  346,  36  Am.  Dec.  345, 
explained  in  Whitcomb  v.  Wolcott,  21  Vt 
368,  it  was  held  that  mere  attentions  on  the 
part  of  an  unmarried  man  to  an  unmarried 
woman  do  not  constitute  a  marriage  con- 
tract and  the  mere  fact  that  the  neighbors 
suppose  such  a  contract  must  exist  adds  noth- 
ing to  their  weight.  The  court  said:  ''The 
law  has  not  determined  that  any  particular 
period  of  courtship  shall  be  evidence  of  a  mar- 
riage contract.  .  .  .  Nothing  need  be  add- 
ed as  to  the  probable  opinions  and  belief 
of  third  persons.  It  is  olear*  that  to  allow 
such  opinions  to  influence  the  finding  of  this 
contract,  as  between  the  direct  parties  to  it. 
would  be  giving  place  to  a  principle  which  is 
wholly  inadmissible  in  othco*  cases." 

In  Thurston  t.  Cavenor,'  8  la.  155,  it  was 
said  that  the  •  promise  of  the  defendant  to 
marry  in  a  suit  for  the  breach  of  a  promise 
to  marry  'inay  be  shown  ...  by  the 
unequivocal  conduct  of  the  parties,  and  by 
a  general,  yet  definite  and  reciprocal  under- 
standing between  them,  their  friends  and  re- 
lations, evinced  and  corroborated  by  their 
actions  that  a  marriage  was  to  take  place.*' 

In  the  reported  case  it  is  said  that  the  case 
of  Thurston  v.  Caviar,  supra,  should  not  be 
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considered  as  holding  that  ''proof  of  the 
understanding  in  the  family  of  either  partj 
may  be  considered  as  evidence  of  an  agree* 
ment  to  marry"  and  it  seems  that  the  proper 
construction  of  the  decision  is  that  an  agree- 
ment  to  marry  may  be  shown  by  the  facts 
and  circumstances  and  the  conduct  and  rela- 
tion of  the  parties. 

For  a  general  discussion  of  the  question 
whether  a  contract  to  marry  may  be  implied, 
see  the  note  to  Vaughan  v.  Smith,  Ann.  Cas. 
1914G  1092. 
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Minneeota  Supreme  Court — November  20, 

1914. 


127  Minn.  340;  149  N.  W.  462,  046. 


Corporations  —  Holder  of  Stock  as  Se« 
curity  —  Liability  to  Creditors. 

Evidence  in  an  action  to  enforce  a  stock- 
holder's constitutional  liability  against  one 
who  appeared  upon  an  insolvent  local  cor- 
poration's stockbooks  as  a  general  owner  of 
stock,  held  to  sustain,  a  finding  that  the 
failure  of  the  corporation's  records,  to  shoi^ 
that  the  stock  was  issued  to  and  held  by  de- 
fendant as  collateral  security  for  an  advance 
made  by  a  third  person  was  not  due  to  the 
negligence  of  fraud  of  the  corporation  but 
to  his  own  negligence,  wherefore  he  was 
estopped,  as  against  creditors,  to  deny  his 
liability  as  a  stockholder. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Hennepin 
county:    Steele,  Judge. 

Action  to  enforce  stockholder's  constitu- 
tional liability.  Charles  M.  Way,  receiver, 
plaintiff,  and  Fred  £.  Barney,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
The  facts  are  stated  in  the  opinion.     Af- 

FIBMZD. 

MeroeTy  Bwan  d  SPinchfield  for  appellant. 
James  E.  Traak  and  John  M.  Bradford  for 
respondent. 

[347]  Philip  E.  Brown,  J. — This  is  an  ac- 
tion to  enforce  against  defendant  constitu- 
tional liability  as  a  stockholder  of  a  bank^ 
rupt  local  corporation.  Plaintiff  prevailed. 
Defendant  appealed  from  an  order  refusing 
amendmentii  of  the  findings  and  a  new  trial. 


The  complaint  was  sustained  on  demurrer 
in  116  Minn.  286,  133  N.  W.  801,  38  L.R.A. 
(N.S.)  648,  Ann.  Cas.  1913 A  719,  where  it 
was  held,  among  other  things,  that  the  dis- 
charge of  a  corporation  under  the  Federal 
Bankruptcy  Act  does  not  discharge  or  ex- 
tinguish the  constitutional  liability  of  its 
stockholders  for  the  payment  of  its  debts. 

Plaintiff  claimed  that  on  April  19,  1905, 
defendant  subscribed  for  and  became  the  own- 
er of  50  shares  of  the  capital  stock  of  the 
Winslow  Furniture  &  Carpet  Co.  the  bank- 
rupt eorporation,  of  the  par  value  of  $5,000, 
issued  in  his  name,  an  entry  whereof  was 
then  made  upon  the  stock  books  of  the  com- 
pany, and  that  such  ownership  [348]  con- 
tinued. 80  to  appear  until  its  bankruptcy. 
Defendant  denied  subscription  for  stock  in 
or  ever  having  been  a  stockholder  of.  the 
corporation.  He  admitted  the  issuance,  and 
delivery,  of  the  shares  to  him  in  his  name 
on  the  date  stated,  but  asserted  that  he  mere- 
ly held  the  title  in  trust  for  the  Winslow  Co., 
as  collateral  security  for  a  loan  and  credit 
aggregating  $5,000,  made  to  it  by  the  Salis- 
bury &  Satterlee  Co.,  another  corporation, 
pursuant  to  the  terms  of  a  prior  agreement 
between  these  companies,  to  which  he  was 
not  a  party;  further,  that  the  issuance  of 
this  stock  and  the  entry  of  his  name  upon 
the  records  as  a  stockholder,  without  indicat- 
ing his  true  relation  thereto,  was  a  fraudu- 
lent or  negligent  violation  of  the  corporation's 
duty,  the  agreement  mentioned,  and  his  rights 
in  the  premises.  He  claimed  also  to  have 
surrendered  the  stock  in  compliance  with  this 
agreement  while  the  Winslow  Co.  was  .a  going 
concern.         • 

Little  dispute  exists  as  to  the  facts.  In 
April,  1905,  the  Winslow  Co.,  which  had  there- 
tofore been  a  retail  furniture  dealer  in  St. 
Paul,  contemplated  opening  a  branch  in  Min- 
neapolis, and  with  that  end  in  view  conferred, 
through  Mr.  Winslow,  its  president,  with 
Messrs.  Salisbury  &  Satterlee,  president  and 
vice  president  of  a  company  then  engaged, 
under  that  name,  in  wholesaling  furniture 
in  the  latter  city,  regarding  the  purchase  by 
it  of  shares  of  the  former's  capital  stock. 
What  occurred,  the  agreement  entered  into, 
and  how  interest  was  paid  on  the  advances 
subsequently  made,  will  best  be  understood 
by  stating  the  testimony  of  the  last-named 
officers  as  witnesses  for  defendant.  Mr.  Sat- 
terlee, after  testifying  that  Mr.  Winslow  ad- 
vised him  of  the  contemplated  establishment 
of  tlie  branch,  continued: 

'^And  that  he  wanted  to  know  if  he  couldn't 
interest  us  in  taking  some  financial  interest 
in  the  business;  that  he  had  had  some  kind 
of  proposition  from  other  people  and  wanted 
us  to  take  stock.  We  told  him  we  wouldn't 
take  stock,  couldn't  take  it  and  wouldn't.  We 
conversed  along  that  line  for  some  time  and 
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then  ve' suggested,  I  suggeeted,  or  Mr.  Wins- 
low,  in  our  conversation,  it  came  to  this  aT> 
rangement,  that  we  would  let  them  have  ap- 
proxlmatefy  $2,500,  Ivorth  of  goods  and  $2,500 
in  cash  and  take  stock  in  the  Winslow  (k 
Ruff  Furniture  Co. -as  security;  collateral -«ei- 
curity,  this  stock  to  be  issued  to  Mr.  Bameyi 
It  was  first  suggested  by  Mr.  Winslow  1849} 
to  issue  it  to  a  man  in  our  enfploy,  but  we 
didn't  want  to  hare  anything  to  d6  with  it 
for  the  reason  that  with  •  the  other  trade 
in  the  city  here  it  isn't  adrisable  or  desirable 
to  have  them  feel  that  you  are  backing  oontt 
petition  coming  into  the  city.  So  wr  suggest* 
ed  Mr.  Barney.  He  didn't  know  Mr.  Barney; 
never  had  heard  of  him,  and  said: if  it  was 
satisfactory  to  us  it  wouM  be  to  him.  So 
we  made  the  deal  on  that  basis.'*' 

Mr.  Salisbury  testified?  *  •.    .'. 

"Through  Mr.  Sattei'lee  I  learned  Mr,  Wins* 
low  desired  to  open  a  branch  in  Minneapolis 
and  with  Mi*.  Satterlee  had  several  ceoafei^ 
enoes  with  !RIr.  Winelew.  It  was  his  desire, 
as  I  recollect  it,  that  we  should  take  a  cov 
tain  amount  of  stock,  $5^000  was  the  ultimate 
sum  that  we  arrived  at  as  niecessary  for  us 
to  participate  in  his  patronage^  to  reoeive  his 
patronage  for  our  line  of  goods.  I  was  not 
in  favor,  nor  was  Mr.  Satteriee  at  Ojur  oon« 
ferences,  of  taking  stock  in  the  Winslow  Fur-^ 
nittlre  k  Carpet  Co.  Or  in  the  Winslow  A^  Buff 
Furniture  Co.,  as  it  was  at  that  time,  '^d 
I  presume  there  was  stiggestions  made  along 
several  lines ;  as  I  remember  it  we  were  try'* 
ing  to  reach  a  point  where  we  could  agree 
upon  the  conditions  under  which  we  «auld 
give  them  $5,000,  a  loan  of  $5,000  in  credit, 
partly  goods  and  partly  cash.  •  And  it  was 
my  understaudinig  that  when  the  deal  was 
finally  consummated  that  Mr.  Winslow  waa 
to  issue  $5,000  worth  of  stock  to  Fred  £. 
Barney  which  he  was  to  hold  to  secure  us  fot 
the  payment  of  the  credit  whieh  we  gave 
him;  that  he  was  to  pay  us  d  per  cent. inter « 
est,  not  on  the  $6,000,  but  mi  the  cash  as 
soon  as  it  was  invested  or  turned  over,  and 
upon  the  monthly  balances  of  goods.  Hie 
interest  was  paid  for  at  least  two  years  if 
not  more.  And  the  time  of  payment  was  not 
definitely  settled  or  promised  or  understood, 
except  that  the  sucoess  of  the  business  from 
Mr.  Winslow's  standpoint  would  undoubtedly 
allow  him  to  take  up  the  credit  or  the  loan 
within  two  or  three  years." 

After  the  making  of  this  arrangement  de4 
fendant,  at  the  request  of  the  Salisbury  Co., 
consented  to  take  the  stock  in  his  name,  and, 
likewise,  on  April  10,  1-005^  attended  a  stock- 
holders' meetitig  of  tho  Winslow  Co.,  at  which 
a  resohition  was  passed  to  issue  the  shares  to 
him,  which  was  done,  Bothing  being  said 
about  their  being  [860]  collateral.  At  the 
same  meeting  defendant  waa  elected  a.  direc- 
tor of  the  oorporatioii  at  Mr«  Winslow's  re* 


quest.  The  original  certifiioate  ol  rfiarea  was 
not  offered  in  evidence,  but  the  stub  of  the 
stock  book  was.    It  reads  as  follows: 

Certificate 
-  Noi  8 
For  50  shares  v 
Issued  to 
Fred  E.  Barney.  . 
IDated  April  19,  1905. 
From  Whom  l>ana€erred. 

...^.^....« ..ki* %;.*4. .*••••• 

Date  -lilO.  ...... 

No.  Original       No.  Original      No.  of  Shares 
Certificate  Shares  Transferred 

Received  Certificate  No 

For   Shares 

this .day  of  '  .^'. 190. . . . 

The  within  ceitiiicate,  No.  8,  is  one  of  a 
series,  aggregating  .?25,00p  of  preferred  stock, 
and  is  entitled  to  the  '^l^wing  preference, 
viz.:  To  be  paid  an  annual  cumulative  divi- 
dend, on  the  date  df  the  regtilur  anfnial'meet* 
ing  of  the  corporation,  of  eight  per  cent,  and 
in  case  of  the  winding  up  of  said  corporation, 
said  pref»«ed  Mock  M411  be^  paid  4n\fuli.  he- 
fore  any  common  stock  shall  receive  a  divi- 
dend. The  right  to  redeem  the  same  at  any 
time  after  five  years  is  rcBOr.ved/* '  "  ' 
"Winslow  &  Ruff  Furniture  &  Carpet  Com- 
pany. 

"By  Irving  M.  \^'i^slow,  Pre«, 
<fBy  Alfred.  Movtenhon,  See." 
This  was  sabstantisMv'  iir  aodord  with  the 
resolution  authorizing  ita  '  issuance.'  Later 
defendant  executed  a  proxy  and  ^e  shades 
were  voted  thereun<}er  at  the  annual  meeting 
of  the  company  held  in  February,  1006.  The 
company's  articles  of  incorporation  provided 
[851]  that  its  government  should  be  vested 
in  a  board  of  three. directors,  to  be  elected 
annually  from  the  stockholdeiis,  but  defend- 
ant was  so  chosen,  with  four  others*  The 
Salisbury  Co.  advanced  the  credit  and  loan 
as'  agreed.  'In  1908  the  Winslow  Co,  Was 
adjudged  bankrupt.  Several  months  prior 
thereto  the  Salisbury  Co.  obtained  the  stock 
certificate  from  defendant,  who  had  retained 
it  in  his  poseession  until  then,  and  exchanged 
it  for  a  note  of  the  Winslow  Co.;  bat  no 
record  of  this  transaction  was  catered  npoi^ 
the  stock  books.  The  Winslow  Co^  contracted 
debts  after  April  10,  1905,  which  remain  US'* 
paid,  and  for  which  claims  were  alinwed  «n 
the  sequestration  «otiein  subsequently  brought 
agaitast  it.  The  cotirt  .foUnd  the.  ultimate 
facts  substantially  as  stated;  in  effect  deter* 
mined  defendant's  claim  of  fraudulent  or  neg- 
ligent violation  ef  the  duty: owing  defendant 
in  issuing  tbe  stock  without  indkatiBg  its 
ooUaterality,  unfounded,  and  ooncluded  that 
defendant  held  himself  out.  to  creditors  •  as 
the  owner  of  the  sliare^,  and  as  U>  them  waa 
estopped '.from  deB^4fligiowj^xif$h\p«    XMenci* 
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«Dt  chnllQQgea-  4hiB  detenalmitiim  Jind  oon* 
elusion  a^  being  'Unsupported  bj  either  the 
eTi4enca  <Nr  findings. 

In  thia  juritdiction,.  in  bavmognj'  with  the 
gre«t  lyeight  of  Aui}bodt}r»  oine  t$>  ^whom  cop* 
poFat«  stock  bacr  beon  tranafierred  as  OQllatevr 
al  flecurlt^r,  but  w1m>  appecuw.upon  the  books 
of  the  eorporation  aa  its  general  owner,  is 
liable  ae  a  stockboldet  lor  oofporate  debtei 
Field  y.  Evans,  106  Minn.  86,  118  N.  W.  65^ 
19  L.KJl..(N.S..)  249,  note' 121. iinu  St.  Bep. 
197.  But  the  rule  is  othsrwise  when  the 
kotor'a  true  j^elation 'to  the  stock  appears  of 
record  (Field  t.  I^Yansv  npm),  or  wherid 
ab6enee.o|.stteb  dstodotuxie  ia  not  due  to  his 
iailwe  to  eaEer^iss  .reasonable  caie;  Hunt.T: 
Seeger,  91  MUnm.  2M,  :98..N«  W^  ftl.  Sitbse^ 
quently  to  the  issutfofithe.  stock  here  in  qiies^ 
tioii,  the  rule,  stated  ia  the  Field  caee^  was/ 
to  some  extent,  iocorpofalded  in  our  statutes. 
See  R.  L..a005,  §:8^6i3.  .     - 

At  the  Outset  it  is  to  be  remembered  that 
we  arc  not  •  dealing' with  a  ease  where  any 
claim  is  made ; that  .ditfendiint  either  requeatei) 
or  suggested  amy r* notation  as- ta  the  stock 
being  issued  as  coUateraI;t  aad;  further,  that 
the  root  oi  the-- rule  -of  ietftoppelin  such  cases 
is  protection  of  creditors^  and  although  atockr 
be  issued  by  a  eorporatien  [3S£]  directly,  to 
a  creditor  as  oeUatcral  security,  so  that  -he 
does  not  become  liable  to  the  corporation  Iop 
the  price  of  the  stock  as  a  subscriber  therefor, 
nevertheless,  if  he  fails  to  do  all  that  can  be 
expected  or  required  of  ft  reasonably  careful  . 
and  prudent  business  man  in  the  matter  of 
seeing  to  it  that,jh€Lc|^^cj;ar  of  his  holding 
appear  of  record^  ne  will'  not  be  allowed  to 
deny  his  liability  to  creditors  not  advised  to 
tbe  contrary  by  the  s^fSfkrl^oks.  Hamilton  v. 
Levison,  198  Fed.  444,  446,  affirmed  204  Fed. 
V2,  122  a  C.  A.  386;  State  v.  l^ew  England 
Bank,  TO  Minn.  398,  402,  73  N.  W.  153,  68 
Am.  St.  Rep.  538.  Since^  therefore,  one  act- 
ing as' a  ^iinimy  f6r*a  creditor  can  stand  in 
no  better  position  than  the  creditor  himself, 
thePiel^.caf^.iQVSt  be -deemed  d^isiyfi^of  th^ 
questions  bare  i^iw^lv^,;  ^I4i^9s,  it  cap  jbe  said 
that  the  etidenoe  required' a  finding  in  favor 
of  defendant's  claim  as  to  fraud  or  negli" 
genee.  Considering  the  transactions  between 
the  two  companies  from  a  business'  stand- 
point, the  inference  may  fairly  be  drawn  tha"t 
the  Winslow  Co.'s  purjpose  wa^  to  6bta!in  ad-, 
ditional  capital^  or  its  equival^t,  and  that 
the  Salisbury  Go.  desired  patronage  from  ;t, 
bnt  did  not  w\ish  ta  be  known' a«  a  stockholder, 
becau^  other  custbinerg  might  objettt;  where-' 
fore  defeftdant' was 'Induced  by  the  latter  to' 
act  as  d  *'d\imrty;"  tfttd"  'to  take  the  stock  in 
his  name  in  order  t6  conceal  the  real  traiifi- 
action.  Furthermore,  t^ere. is  no  suggestion, 
of  thought,  at  that  time,  of  liability  or  of 
tbe  desirabUity  otf  any  xecord  entory,  other 
than  made;  i|li^nridBntly>b^l]evhig- the  branch 


ostabliriiin^  /  would  sacdecd,r  ifSTy  oi3ierwiee» 
neither  the  Salisbury  Co.  nor  defendant  would 
hav^  entered  into  the^entora.  'While  defend- 
ant diaolaimed  knowledge  uf  the  agreement 
between  the  two  eonBi{>aniei^'  thtf  oeurt-  was  not 
refutred -to  «cee|>t<  this  as  conolustTe.  It 
wo«ki  have.teeai  -an  lUHOflual  transaction  for 
defendant  lo  *hajve  acoepted  shares  and -'a  di^ 
reetership  ina  corporation  in  >  which-  he  had 
n«.ir8aL:inlere0t,  wsthont  eyen  knowing  how 
psaay  shares. ikad  been  agreed  upon  or  what 
he  waB>to  4o'  to  carry  out  the  purpose  of  the 
corporation .  requesting  him^  to  act.  Moreover j^ 
it '  is  etelr '  from-  his  own  ata&emeqt .  that  he 
underataed  the  atoolt  beloiiged  to  the  dalisH 
bury  Co.,  it6  idi&eh'  he  w«s  to  deliver  it  on 
dreoiand(  and,  in.ssiy ^venty-bos'lack «f  knowl- 
edge wa^  ajltributable  to  his.  fi^lund  to  seek 
itk .  An  •  entry  4>f  the  transaction  on  the  hooka 
[8581  <kf  .the  WiBal6wCe;,  ooa  statement  that 
the  •  stock/  ivas (issued  •  aa  oelfasterai;  would  hffra 
either  iidly/or  partial^  disclosed  what.waa 
purpoBd  t9  conoeal.  .      •    • 

We  s«istain>the  findings  tacad  hold  tbe  o6nrt 
justified 'ia  reusing  to  find  ellther  negligence 
or  fiMnid  on.  the  part  of  the  WSnalow  Co.,  and 
that  4ef endant^a  jMgljgence  jusiMed  the  con-' 
dusion  of  estoppel.  ..•    >    • 

Order  affirmed.  - 

On  IDeoeasbcr .  -11, •  1014/  the  i oUowioig  opin- 
iob  was  filed; 

.Pipi  CujOMU. — Attention  has  been  called 
to  an  omission  to  make  a  specific  ruling  in 
the  (^iniQU'  on  defendaAt's  oontention  that 
plaintiff '  really  represents  simple  .creditors' 
with  .the  same  BAandiug.,o«ly  as  such  credi-. 
tfws  haMeJCinder  the.Kational  Bankruptcy  Act 
(Act  ^uly  4>  1898,  c,.541,  30  St.  ^4),  and» 
under  th^  agreement  found  by  'the  trial  court, 
could  not  clalin  the  boaefit  of  the  estoppel 
herfdua  declaredre^ept.in  some  such  capacity 
as  that  of  bona' fid^  purchasers  or  lien  or 
judgment  creditors;  .that  under  that  act  the 
creditore  hers  qanpiot  avail  themselves  of  an. 
etstoppcl  which  the  corporation  could  not 
claim*.  Wherefore^,  it  was  urged,  plaintiff 
was  precluded  from  the  benefit  of  an  estoppel. 
The.  point  luM  been  coaaldeced,  and  ia  over- 
ruled* 

Xiia'bi^ity'  for  Corporate  I>e1its  or  Calls 
of  Person  Wlio  Holds  Stock  as  Col- 
lateral BeeuHty. 

r  _ 

>  «  k 

It  is  purpose  of*  this  note  to  review  the 
resent  cases  -disciiseing  the  liabdMty  for  cor- 
porate id^tS'Ur  calls'*of  4ir  person  hoMing* 
stock  as  <  oodlateral'  security.  The  earlier' 
cases  en'  this  -  qmestiOn  are  coHected'tn:  th& 
neiea  id'  Adams  t.  Clarky  10  Aim.  Cas.  774,' 
Tiem^  t..  Ledden>  21  Ann.  Cas;  lOd;  State 
Vi  Baijtk.  of  New  Iflnglandy  68  Am.  St<  liep; 
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538  and  Field  ▼.  Evans,  121  Am.  St.  Rep. 
197. 

In  the  absence  of  a  statutory  provision  to 
the  contrary,  one  to  whom  stock  has  been 
traoisferred  in  pledge  or  as  collateral  security, 
and  who  appears  on  the  books  of  the  oorpora- 
tion  as  owner  of  the  stock,  is  liable  as  a  stock- 
holder to  pay  calls  on  unpaid  stock  subscrip- 
tions, and  to  respond  to  creditors  under 
statutes  imposing  liability  on  stockholders 
for  corporate  debts.  Hamilton  v.  Levison, 
198  Fed.  444;  McAllister  v.  iimerican  Hos- 
pilal  Assoc.  62  Ore.  530,  125  Pae.  286.  And 
see  the  reported  case.  *'It  is  settled  in  Min« 
nesota  that  a  pledgee  whose  name  is  uncon- 
ditionally entered  as  a  stockhblder  is  liable 
under  the  statute."  Hamilton  ▼.  Levison, 
supra.  In  McAllister  v.  American  Hospital 
Assoc,  supra,  it  was  held  that  where  one  who 
had  signed  a  note  as  endorser  to  enable  a 
corporation  to  borrow  ttioney  was  given  stock 
of  the  corporation  as  indei|inityy  the  Icsgal 
title  of  which  was  transferred  to  him,  he  was 
liable  to  the  extent  of  the  unpaid  stock  sub- 
scription which  his  shares  represented  to 
a  creditor  of  the  corporation.  In  Hamilton 
V.  Levison,  supra,  it  appeared  that  the  de- 
fendant who  was  sued  on  his  liability  as  a 
stockholder^  '^accepted  the  stock  as  collateral 
to  a  claim  against  the  company;  that  he  nev- 
er signed  any  subscription  paper;  that  the 
claim  was  subsequently  paid;  and  that  he 
then  in  good  faith  delivered  up  the  certificate 
for  cancellation."  It  also  appeared  that  his 
name  was  unconditionally  entered  as  a  stock- 
holder on  the  stock  register  and  that  the 
debts  for  the  payment  of  which  the  suit  was 
brought  to  enforce  the  stockholder^  liability 
were  incurred  while  the  defendant  held  the 
stock.  The  court  in  holding  the  defendant 
liable  said:  ''The  defendant  was  liable  from 
the  time  when  he  actually  accepted  the  stock, 
and  when,  as  a  natural  result  of  that  accept- 
ance, his  name  was  entered  unconditionally 
as  a  stockholder.  He  could  only  escape  such 
liability  by  seeing  to  it  that  the  character  of 
his  holding  appeared  upon  the  books  of  the 
corporation.  Moreover,  he  remained  liable 
until  at  the  earliest  his  name  was  struck 
off,  if  it  can  be  said  to  have  been  struck  off 
by  the  entry  made  after  he  delivered  up  the 
stock.  The  intermediate  liability  between 
these  two  dates  did  not  expire,  at  the  end  of 
one  year,  as  in  the  case  of  the  liability  of 
bank  stockholders,  in  Minnesota,  but  it  en- 
dured and  was  open  to  assessment  when  the 
corporation  became  insolvent." 

It  seems  that  where  stock  has  been  trans- 
ferred as  collateral  security  and  it  appears 
on  the  stock  register  of  the  corporation  that 
the  transfer  was  made  for  that  purpose,  the 
transferee  is  not  liable  as  a  stockholder  for 
the  debts  of  the  corporation.  Hamilton  v. 
Levison,  198  Fed.  444.    And  see  the  n^orted 


case.  In  McAllister  t.  American  Hospital 
Asso.  62  Ore.  530,  125  Pac.  286,  it  was 
held  that  where  one  who  had  signed  a  note 
as  endorser  to  enable  a  corporation  to  borrow 
money  was  given  stock  of  the  corporation  u 
indemnity,  the  l^al  title  of  which  was  not 
transferred  to  him,  he  was  not  liable  to  the 
extent  of  the  unpaid  stock  subscription  which 
his  shares  represented  to  the  corporation  or 
its  creditors. 

In  some  jurisdictions  statutes  have  been 
enacted  expressly  exemptihg  persons  holding 
stock  as  collateral  security  from  persoBsl 
liability  as  stookholders.  Western  Pac.  R. 
Co.  V.  Godfrey,  166  Cal.  346,  Ann.  Oas.  1915B 
825,  136  Pac  284.  In  that  case  the  court 
in  discussing  the  purpose  of  such  a  statute 
said:  ''It  was  not  intended  to  make  ont 
who  simply  holds  stock  as  collateral  security 
.  .  .  personally  liable  as  a  stockholder,  ex- 
cept as  otherwise  expressly  specified."  In 
Hanson  v.  Sherman;  25  Cal.  App.*  169,  143 
Pac  73,  wherein  it  appeared  that  a  corpora- 
tion issued  to  the  defendant  some  of  its  stock 
as  a  pledge  for  the  repayment  of  a  loan,  it 
was  held  that  if  the  issuance  of  the  stock 
was  ultra  vires,  it  did  not  have  th«  effect  of 
transforming  the  defendant  from  a  pledgee  in- 
to a  stockholder  so  as  to  reader  him  liable  as 
a  stockholder  for  the  indebtedness  of  the  cor- 
poration. 


KHOWI^ES 

V. 

Arkansas  Supreme  Court — June  1,  1914. 

iia  Aru.  257!  teas.  W.  IM. 


CHminal   X«aw   —  Confession   as  Safl- 
oient  Oorroboratlorn  of  AoeoatpUee. 

Kirby's  Dig.  §  2384,  provides  that  a  con- 
viction for  a  felony  cannot  be  had  on  the  tei- 
timony  of  an  aecomplioe,  unless  corroborated 
by  other  evidence  tending  to  connect  defend- 
ant with  the  commission  of  the  olfense,  and 
that  the  corroboration  is  not  sufficient  if  it 
merely  shows  the  offense  was  committed  and 
the  circumstances  thereof.  Section  2385  de- 
clares that  the  defendant's  confession,  unlew 
made  in  open  court,  will  not  warrant  a  con- 
viction, unless  accompaaied  by  other  proofs 
that  the  offense  hAS  Keen  committed.  Held 
that,  where  defendant's  daughter  testified 
that  defendant  had  had  intercourse  with  her, 
with  her  consent,  defendant's  voluntary  con- 
fession of  the  same  fact  to  officers  after  hi« 
arrest  for  incest  constituted  sufficient  cor* 
roboration  to  sustain  a  conviction. 

[See  note  at  end  of  thiB  oas^] 
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XiiMst  —  MarriatfA  of"  Aoeiued  —  Eri* 
deaoe  Suffloieat. 

In  a  proseoation  f os  inettt  alleged  to  :]mv« 
been  committed  by  defewiootiritti  hie  daugh- 
ter, a  girl  of  18,  the  state  introduced  a  mar- 
riage certificate  showing  that  defendant  had 
married  £..  in  Kansas,  on  Auguat  25,  1896, 
and  E/s  sistier  testified  that  the  womai^  men^ 
tioned  in  the  marriage  certificate  was  her 
gister  and  defendant's  wife;  that  she  was 
alive  at  the  time  of  the  trial;  and  that  de- 
fendant had  lived  with  her  as  his  wife  for 
tlie  past  20  years.  Held,  sufficient  to  estab- 
lish that  defendant  was  a  married  man  at  the 
time  of  the  commission  of  the  crime. 

Appeal  from  Circuit  Court,  Benton  county: 
Uapusb,  Judge. 

Criminal  action.  J.  M.  Knowles  convicted 
of  incest  and  appeals.  The  facts  are  stated 
in  the  opinion.    Amtolued, 

Walter  Maihetos  for  appellant. 
Wm.  L,  Moose  and  Jno.  P.  Streepey  for  ap- 
pellee. 


[258]  HAvr,  J. — J.  M.  Knowles  has  ap- 
pealed from  a  judgment  of  conviction  for  the 
crime  of  incest,  charged  to  have  been  com- 
mitted by  committing  adultery  with  Pearl 
Knowles,  his  daughter.  The  facts  are  as 
follows : 

Pear]  Knowles  testified:  I  am  eighteen 
years  of  age,  and  am  the  daughter  of  the 
defendant,  J.  M.  Knowles.  I  have  had  sexual 
intercourse  with  him  several  times  a  month 
for  the  past  three  yc»,r8  in  Benton  County, 
Arkansas.  As  a  result  of  that  intercourse, 
I  gave  birth  to  a  child.  It  died  about  two 
or  three  days  after  its  birth,  and  my  father 
buried  it  in  the  yard  near  the  house.  I 
submitted  to  all  these  acts  of  intercourse 
of  my  own  accord. 

Bob  Campbell  testified:  I  am  chief  of 
police  of  the  city  of  Eureka  Springs,  in  Car- 
roll County,  Arkansas.  I  arrested  the  defend- 
ant there,  and  he  wanted  to  know  if  he  was 
charged  with  murdering  his  child.  I  told 
him  that  he  was  charged  with  having  sexual 
intercourse  with  his  daughter.  He  said :  ''If 
I  am  not  charged  with  murdering  the  child, 
I  am  not  uneasy.  I  do  not  care  for  the 
charge  of  doing  business  with  my  daughter, 
for  I  am  guilty  of  that.*' 

Sid  Murphy  testified:  I  am  constable  in 
Benton  County,  Arkansas.  I  went  to  Eureka 
Springs  after  the  defendant  was  arretted 
there  and  brought  him  back  to  Benton 
County.  While  on  the  way  back  he  confessed 
to  me  that  he  had  been  having  intercourse 
with  his  daughter,  Pearl  Knowles,  for  the 
past  three  years. 

[259]  Campbell  and  Murphy  each  stated 
that  the  confession  made  to  him  was  a  volun- 
tary one. 


A  marriage  certificate  was  introduced  to 
the  effect  that  John  M.  Kaowles  and  Miss 
Catherine  Edmonson  were  united  in  marriage 
in  the  State  of  Kansas  on  the  26th  day  of 
Angust,  1S95. 

Margaret  Jenainiger  testified:  I  live  ia 
tiie  State  of  Kansas,  and  have  known  the 
defendant  for  twenty  years.  He  lived  in 
Kansas  tmtil  about  three  years  ago.  The 
Catherine  Edmonson  mentioned  in  the  mar- 
riage certificate  about  referred  to  is  my  sister 
and  tiM  wile  of  the  defendant*  He  has  lived 
with  her  as  his  wile  sinoe  their  marriage,  and 
she  is  now  present  in  the  court  room.  I 
have  Yisited  them  frequently  during  their 
married  life. 

Jane  Lovette  testified:  I  attended  Pearl 
Knowles  when  she  gave  birth  to  the  child 
testified  to  in  this  case.  The  baby  died  two 
days  after  it  was  born. 

Counsel  for  defendant  contends  that  the 
court  erred  in  refusing  to  give  the  following 
instruction: 

'*The  oovrt  instructs  the  jury  that  you 
eanhot  convict  the  defendant  upon  the  con- 
fession made  by  him  to  witnesses  Sid  Murphy 
and  Bob  Campbell  unless  such  confession  is 
aeeompanied  by  other  proof  that  the  offense 
with  which  the  defendant  is  charged  was 
actually  committed  by  him  and  the  proof 
required  to  accompany,  such  confession,  in 
order  to  convict  the  defendant,  cannot  be 
nuuie  by  Pearl  Knowles  alone." 

Section  2385,  of  Kirby's  Digest,  provides 
that  the  confession  of  a  defendant,  unless 
made  in  open  court,  will  not  warrant  a  con- 
viction unless  accompanied  with  other  proof 
that  suoh  offense  was  committed.  See,  also, 
McLemore  v.  State,  111  Ark.  457,  164  S.  W. 
119. 

Section  2384,  of  Kirby's  Digest,  provides 
that  a  ocmviction  cannot  be  had  in  any  case 
of  felony  upon  the  testimony  of  an  accomplice 
unless  corroborated  by  other  evidence  tend- 
ing to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corroboration 
is  not  sufficient  if  it  merely  shows  that  the 
offense  was  committed  and  the  circumstances 
thereof. 

[260]  The  testimony  shows  that  the  prose- 
cuting witness  voluntarily  committed  sexual 
intercourse  with  her  father,  and  this  made 
her  an  accomplice.  In  most  jurisdictions 
where  the  question  has  arisen,  it  has  been 
hrid  that  the  evidence  of  a  person  who  was 
a  voluntary  party  to  an  incest  must  be  corrob- 
orated, beoause  of  statutes  requiring  the  evi- 
denoe  of  acoomplices  to  be  corroborated.  See 
case  note  to  18  Ann.  Cas.  at  page  975;  see, 
also,  Gaston  v.  State,  95  Ark.  233,  128  S.  W. 
1033.  It  is  argued  that  the  confession  of 
the  defendant  is  not  a  sufficient  corroboration 
of  the  testimony  of  the  prosecuting  witness 
to  warrant  the  conviction  of  the  defendant. 
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To  supfM>rt  his  oonteiition,  counsel  relies  tip- 
on  the  case  of  Melton' v.  State,  43  Ark.  367; 
hat  we  do  not  think  that  case  is  authority 
for  the  position  assumed  by -counsel.  In  tiiat 
case  the  alleged  accomplice  testified  that  the 
defendant  confessed*  to  him  that  he  had  com- 
mitted the  crime,  and  hia  testitnony,  together 
with  that  of  another  accomplice,  was  held  not 
sufficient  to  warrant  a  conviction.  Here  the 
confession  was  not  made  by  the  defendant  to 
an  accomplice,  bnt  was  vcHuntarily  made  to 
ihe  officers  who  arrested  him.  The  defend* 
anfs  own  free  confession  was  sufficient  proof- 
to  show  his  own  eonnectiom  -  with  the  erime. 
It  has  been : expressly  held  that  a  confession 
of  a  defendant  made  to  one  who  is  not  an 
aeoomplioe,  is  sufficient  to  corroborate  the 
testimony  of  an  accomplice.  Pattwaon  v. 
Com.  86  Ky.  313,  5  S.  W.  887;  People  ▼. 
Cleveland,  49  Cal.  578;  Partee  v.  State,  67 
Qa.  570.  In  the  latter  case  it  waa  urged  that 
the  eourt  erred  in  charging  the  jury  to  the 
effect  that  the  confession  of  the  defendant 
was  sufficient  proof  or  oorroborataen  to  Slip- 
port  the  testimony  of  the  accomplice  and  to 
authorize  a  legal  conyiction  if  it  believed  that 
he  had  vohmtarily  and  freely  made  it*  The 
eourt  expressly  held  that  voluntary  coBfes^^- 
sions  are  sufficient  to  corroborate  the  teBti"- 
mony  ci  an  accomplice  ao  as  to  support  a 
verdict  of  guilty.  We  are  of  the  opinion, 
therefore,  that  the  court  did  not  eoror  in- 
refusing  to  give  instruction  N6;  4,  asked  by 
the  defendant.  • 

[261]  In  the  ease  of  Martin  v.  State,  ^8' 
Ark.  3,  22  S.  W.  840,  the  court  ho|d  that  an* 
indictment  of  a  father  for  incest  committed/ 
by  adultery  with  his  daughter  is  defective 
ii  it  fails  to  allege  that  .the -father  was  at 
the  time  a  married  man.  The  indictment  in 
the  instant  case  does :  allege  that  the  father 
was  a  married  man  at  the  time  he  committed* 
the  incestuous  adultery;  but  it  is'  contended 
by  counsel  for  defendant  that  there  is  not 
sufficient  proof  to  show  he  was  nwrried.  We 
do  not  agree  with  him  in  that  contention. 
A  marriage  certificate  was  introduced  in  evi-' 
dence  showing  that  the  defendant- had  mar> 
ried  Catherine  Edmonson  in  the  State  of 
Kansas  on  the  25th  day  of  August,  1895. 
Margaret  Jerminiger  testified  that  the  Cath- 
erine Edmonson  mentioned  in  the  marriage 
certificate  was  her<  sister  and  the  wife  of  de- 
fendant; that  she  was  alive  at  the  time  of 
the  trial,  and  that  the  defendant  had  lived 
with  her  as  his  wife-  for  the  past  twenty 
years.  This  was  suflicieBt  to  establish  the 
fact  that  the  defendant  was  a  married  man 
at  the  time  the  erime  was  oommitted.'  ■ 

There  is  no  errdr  •  in  the  teeord^  and  tiie 
judgment  will  be  affirmed. 


» '. 


NOTB.. 


CkiafessloA  of  ]>e£emdamt  mm  SwAeieut 
CorrotavAtloB  of!  A«oOBiplio0« 

General  SbUke, 

It  is  well  settled .  that  the  confession  of 
the  defendant  iii  a  criminal  prosecution, 
whether  made  in  op^n  .court  or  extrajudicial- 
ly, is  sufficient  to  corroborate  the  testimoay 
of  an  accomplice  implicating  the  defendant 
in  the  crime  for  which  he  is  prosecuted. 

VfiUed  Biatea.-^V.  S.  Y.  Lancaster,  44  Fed. 
896,  10  L.11.A.  333.    *        ' 
.  Alubama. — Snoddy  v.   State,   75   Ala.  23; 
Crittenden   v.   State,    134   Ala.    145,   32   So. 
273. 

Arkajmas, — ^Ru^U,-  vt  State,  97  Ark.  92. 
133  S.  W.  188,  citing  Nichols  v.  State,  92 
Ark.  421,  122  S.  W.  1003.  And  see  the  re- 
ported case.  See  also  Wilhite  v.  State,  84 
Ark.  67,  104  S.  W.  531. 

Ca/ijfomia.-— People  v.  C^veland,  49  Osl 
677;  People  v.  Watson,  21  Cal.  App.  692,  132 
Pac.  836.  See  also  People  v.  Davis,  135  Cal. 
162,  07  Pac.  59;  People  v.  SuUivttn,  144  Cal 
471,  77  Pac.  1000;  People  v.  Spadoni,  11  CaL 
App.  216,  104  Pac  538. 

•  ColorcMfo^-Tolliison  Y.  People^  49  Colo.  219, 
221,  112  Pac  794^ 

Georgia. — Partee  v.  State,  67  Ga.  670; 
Anglin  v.  State,  14  .Gft.  App.  566.  81  S.  E. 
804.  See  also  Schaefer  v.  State^  93  Ga.  177, 
18  S.  E.  552..  .        • 

.  /oioa.--See  State. v.  ForsytAie,  99.1a.  1,  68 
N.  W.  446.  See  also  State,  v.  Chauvet,  111 
la.  687,  83  N.  W.  717,  82  .Am.  St.  Bep.  639, 
51  L.ft.A..63Q;  State  T.  3rown,  121  N.  W. 
51<3.'    '  J      •,  ■ «. 

•  Kenti%kQky» — ^Patterson  y.  Com.  86  Ky.  313, 
99  Ky.  610,  h  S.  W.  387,  766,  9  Ky.  JU  Bep. 
481. 

Jfary^an^^— See  Garland,  v,  SUte,  112  Md. 
83,  21  Ann.  Caa.  ^,  75  AtK.  631. 

Afoif^onoi. — See  Territory  v.  Mabaffey,  8 
Mont.  112. 

Nevada. — See  State  y.  Lovelace,  29  Nev.  43, 
83  Pac.  330. 

New  Yorfc^— People  v-  Eaton,  122  App^  Div. 
7Q6,  107  N.  Y.  8.  849,  affi^rv^ed  without  opm- 
ion  192  N.  Y.  542,  84. X.  E.  1116. 

Oregon.— ^ttil^y^.  Meieter,  60  Ore.  469,  120 
Pac.  406.  . 

Penn^lvanui. — See  Ettjinger  Vv  Qom.  98  Pa. 
St.  33a 

South  Dakota. — See  State  v.  Mungeon,  20 
S.  D.  612,  108  N.  W,  552;  State  v.  Kruse. 
24  S.  D.  174,  123  N..W.  .71, 

Tea?(w,— Schoenfeldt.v,  ?tate,  30  Tex.  App. 
6.95,  18  S.  W,  6^0$  Anderson  v.  SUte,  34  Tex. 
Crim.  546,  31  S.  W.  673,  53  Am.  St.  Rep. 
7^;  Bujrk  V.  Stat?/  50  Toap.  Crim.  185,  95 
S.  W.  1004;  Bales  v.  SUte,  44  S.  W.  517; 
Kenney  V.  State,  180  13.  W.  238.     See  also 
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Hinman  v;  State,  69  T«ie.  Orim.  29,  127  Sj      eourt  aaidr     '^t  ia 


«l 


W.  221.  Compare  BiBtnark  r.  State,  45  Tes. 
Grim.  54,  73  S.  W.  065. 

VttK — Compare  State  v.  Lay,  38  Utah' 14*3, 
110  Pac.  986;  State  v.' Hansen,  40  Utah  418; 
122  Pac.  376. 

"The  law  does  not  authorize  the  court  to 
require  other  and  additional  evidence  than 
the  proof  of  confession  to  corroborate  the 
testimony  of  an  accomplice,  or  other  than 
the  testimony  of  .an  accomplice  to  accompany 
proof  of  a  confession."  Patterson  v.  Com. 
99  Ky.  610,  5  S.  \V.  765.  '*It  is  argued  that 
as  the  confession,  uncorroborated,  itself  would 
not  be  sufficient  to  Convict,  therefore  it  is  not 
sufficient  to  prop  Up  the  testimony  of  the  ac- 
complice so  that  the  two  sorts  of  testimony 
together  can  legally  convtct.  This  is  a  non 
eequitur.  On  the  contrary,  the  testimony  of 
the  accomplice  would  be  wholly  valueless,  if 
it  must  be  corroborated  with  evidence  outside 
of  itself  which  would  legally  be  ample  to  con- 
vict. The  testimony  oif  the  accomplice  is 
good,  competent  evidence,  but  miist  be 
strengthened  by  other  good  and  competent 
evidence  in  ordef  to  have  fiufiicient  force  to 
carry  legal  conviction.  .  .  .  True,  the 
corroborating  circumstances  mtist  conhect  the 
defendant  on  trial  with  the  crime;  but  surely 
bis  own  free  confession  is  as  strong  proof 
to  show  hi&  own  connection  therewith  as  the 
strongest  chain  of  circumstances,  and  much 
stronger  than  any  number!  of  slight  links  in 
an  attenuated  chain."  Partee  r.  State,  67* 
Ga.  570. 

Application  of  iluTe« 

•In  Russell  v.  StAte,  97  Arlf.  92,  139  S.  W. 
168,  it  was  heid  that  the  teathniMiy  oi  aA 
accomplice  could  be  corroborated  by  admis** 
sions  made  .by  the  defendant  and  by  oircum* 
stances  which  connected  him  with  the  crime 
charged,  and  that  it  was  a  queetion  for  the 
jury  as  to  the  effect  to  which  the  eorrabolra- 
tire  evidenee  was  entilJed. '  In  People  v. 
Eaton,  122  App.  Div.  70«<  107  N.  Y-  S.  849 
inafpfTmed  without  opinion  People  v.  Eatbn^ 
192  N.  Y.  642,  84  N.  E.  1116)  the  court  in 
discwssing  the '  eridence  required  to  connect 
the  defendant  with  the  crime  charged  aaide 
''The  provision  of  the  Code  (aection  399,  Code 
Cr.  Proc.)  is  satisfied,  if  the  testimony  of 
the  accomplice  is  corroborated  by  aiioh  other 
evidence  as  tends'  to  oenhect  the  deiendamt 
with  the  commission  of  the  erlme.  When 
the  defendant  himself  testified  that  he.  was 
wwnected  \^ith  the  erfme,  no  farther  epFroho* 
ration  ia  reqaiiried.**  In  People  ▼.  Wateon,  21 
Cal.  App.  69?,  13>3  Pac.  836,  wherein  itap^ 
peared  that  the  defendant -was  prosecuted  fof 
tiaving  eatrfted  ai»  abortion-  it  was -held  H^X 
th^  testimony  of  his  aeoomplioes  tt4ght  be 
<ierrbb6rated   by  ■  hia  owoi  testimon[y«     The' 


.  *  •  held  that-  the 
necessary  corroboration  may  be  funiiahed  hs 
the : def eftdant'a  owb- ieetimony.  (People  v. 
Sullivan,  144  Cal.  471,  77  Pac  1000.)  The 
teaiimony  of  the  delendant  admittii^  that  he 
had  prescribed  for  the  girl,  together  with  the 
testimony  as  to  the  uses  to  which  the  rem- 
edies prescribed  might  be  put,  ajid  the  ot^r 
evidence  referred  to,  &»uat  be  said  to  have  a 
strong  tendency,  aaide  from  the  teatimoay 
of  the  alleged  aeeompiioes,  to  oonnect  the  de- 
fendant with  the  .Qommission  of  the  crime 
ehaarged/'  In  Anglia  v.  State,  14  Ga...App. 
566)  .81  S.  £.  804)  it-appeared  that  the  defend- 
ant, who  was  a  guard  at  a  penitentiary,,  was 
indicted  for  aiding  prisoners  to  escape.  It 
was  held  that  the  cooiession  of  the  defend' 
aAt  to  the  effect  that  "the  door  that  he  should 
have  kept  looked  ia  order  to  guard  hia 
charges  properly,  and  which  he  was  instructed 
to  keep  locked,  the  key  being  in  his  posses* 
ftion,  was  left  open/'  BUfficiently  corroborated 
the  testimony  of  liia  aeeomplicea  who  were 
prisoners  and  for  .whose  escape  the  prosecu* 
tlon  waa  had.  The  court  said:  "While  thia 
eorroboratlon  of  what  the  witnesses  testified 
U»  is  .alight,  yet  if  tlie  corroborating  testimony 
was  sufficient  to  satisfy  the  jury  that  the  aq-r 
oomplicea  had  testified  truly,  the  jury  were 
BUthorited  ta  find  a  verdict  of  guilty."  la 
SUte  V.  Hennesi^„  65  la.  299,.  7  2f .  W.  641, 
an  inatruction  that  "admiasiona  made  by  the 
defendant  to  detective  Smith,  and  other  ad- 
misaionn  made  to  Moran  and  to  the  deputy 
aheriffy  Bathan,  are  competent  evidence,  and 
il  you  find  that  they,  tend  to  connect  the  de- 
fendant with  the  commission  of  the  oi^ense, 
then  the 'aeeomplicea '.are  eosroborated,"  was 
held  to  be  proper. '  The  cpurt  aaid:  "The 
inatruction  w6uldhave  been  plainer  if  it  1^(4 
direeted  tha  jury  that- it  was  for  theoa  to  find 
Irom,  .the  evidence  whether  such  adm^issiona 
were  made.  But  that  there  were  conversa- 
tions between  these  witnesses  and  ^e  dejfend- 
ant  the  evidenoe  shows  without  ocmflict,  and 
aa  i^  jury  were  required  by  the  inatruction 
to*  detennine  the  effect  of  such  interviews^  ajad 
whether  they  tended  to. connect  the  defend- 
ant, with  the  commiasisn  of  the  offenae,  we 
think  the  tnatruotiDn  waa  not  misleading." 

In  Bales  V;  State  (I^t.)  44  S.  W.  517,  the 
defendant  was  pitoascnted  for  ineest.  He  tes- 
tified on  chi^  that  he  did  not  have  inter- 
eeurse  with  his  *aceemplice,:but  on  croaa-eK« 
amination  he  said  r  "I  don't  think  I  did  such 
a  thing.  I  might  have  done  so  in  my  sleep." 
The  court  in  holding  that  the  testimony  of 
the  accomplioe  waa  sufficiently  cprroboratedi 
said:  "We  want.no  better  corroboratiom  of 
the  aecompliee,  Miss.  Blla  JKeae,  than  the 
testimony  .of-  .the  .appelUnt.r  He  evidently 
knew- that  he  ihad  intercourse  with  hianiecef 
and  did  not  want  to  admit  or  deny,  it  dkeqtlyi 
We  think  the .  tealhnony  oi  tbe.aecompUae 
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is  amply  corroborated  by  that  or  the  testi- 
mony of  the  appellant." 

In  People  v.  Zimmerittan,  65  Gal.  307,  4 
Pac.  20,  it  was  held  that  an  aceomplioe  was 
corroborated  by  an  admission  of  the  defend- 
ant connecting  himself  with  the  crime. 

In  Snoddy  v.  State,  76  Ala.  23,  it  was  held 
that  the  confession  of  the  defendant  admitting 
that  he  was  present  when  a  hog  was  killed 
but  denying  complicity  in  the  act  itself  suf- 
ficiently corroborated  the  testimony  of  an 
accomplice  implicating  the  defendant  in  the 
larceny  of  the  hog  under  a  statute  prohibit* 
ing  a  conviction  for  a  felony  on  the  testimony 
of  an  accomplice  unless  corroborated  by  oTi* 
dence  tending  to  connect  the  defendant  with 
the  commission  of  the  offense.  The  court 
said :  "The  confession  of  the  defendant  teiid<- 
ed  to  show  his  participation  in  the  killing,  as 
well  as  in  the  act  of  carrying  off  the  carcass. 
He  confesses  that  he  was  present  when  the 
killing  took  place.  This  was  sufficient  to 
authorize  the  jury  to  conclude  that  he  was  a 
participant  in  the  act,  in  as  much  as  he 
immediately  reaped  the  fruits  of  it  by  aiding 
in  carrying  away  the  carcass.  It  is  no  an* 
swer  to  this,  that  the  defendant  denied  the 
fact  of  such  participation.  The  settled  and 
elementary  rule  as  to  confessions  is,  that  the 
whole  of  what  the  defendant  says  on  the  sub- 
ject, at  the  time  of  making  the  confession, 
must  be  admitted  in  evidence,  and  should  be 
construed  together  by  the  jury.  But  all  parts 
of  the  confession  are  not  entitled  to  equal 
weight  or  credit.  The  jury  may  believe  that 
part  which  inculpates  the  prisoner,  and  re- 
ject that  which  is  exculpatory,  if  they  see 
sufficient  reason  for  doing  so.  What  one 
charged  with  crime  may  say  in  his  own  favor 
may  be  rejected  as  unworthy  of  credit,  while 
an  admission  against  interest,  or  oonfeseioli 
of  guilt  made  at  the  same  time,  or  in  the 
same  conversation,  may  be  accepted  as  very 
probably  true.  ...  It  was  for  the  jury 
to  determine  the  weight  or  degree  of  credit 
which  should  be  attached  to  the  confession, 
and  to  say  whether  it  satisfactorily  corrobo- 
rated that  portion  of  the  statement  of'  the 
accomplice  which  connected  the  defendant 
with  the  commission  of  the  offense,  which 
here  may  be  assumed,  to  be  the  act  of  killing 
the  animal  charge  to  be  stolen." 

In  Anderson  v.  State,  34  Tex.  Grim.  546, 
31  S.  W.  673,  53  Am.  St.  Rep.  722,  it  was 
held  that  the  corpus  delicti  might  be  proved 
beyond  a  reasonable  doubt  by  the  testimony 
of  an  accomplice  aided  by  the  testimony  of 
the  defendant.  See  to  the  same  effect  Burk 
V.  State,  60  Tex.  Grim.  185,  «6  S.  W.  1064; 
Kennedy  v.  State  (Tex.)  180  S.  W.  258.  In 
Anderson  v.  State,  supra,  it  was  said:  "Was 
the  corpus  delicti  proven?  This  must  be 
done  beyond  a  reasonable  doubt.  We  pro- 
ceed to  answer  the  question  upon  the  hypo- 


thesis that  James  Bagley  was  an  accomplice 
to  the  crime.  The  corpus  delicti  cannot  bs 
proven  by  the  uncorroborated  testimony  of 
an  accomplice.  Nor  can  tlie  corpus  delicti  be 
proven  alone  by  the  confession  of  the  accused. 
Must  it  be  proven  independently  of  the  con- 
fession ?  This  is  not  necessary.  Gan  the  con- 
fession aid,  corroborate  the  testimony  of  the 
accomplice,  and,  when  both  are  taken  to- 
gether, be  sufficient  to  prove  the  corpus  de- 
licti beyond  a  reasonable  doubt?  We  answer, 
yes,  if  certain  facts  are  proved — ^namely,  the 
body  of  the  deceased,  or  portions  thereof,  must 
be  found  or  seen  and  identified,  so  as  to 
establish  the  fact  that  the  person  charged 
to  have  been  killed  .  .  .  came  to  his 
death  by  the  culpable  act  or  agency  of  an- 
other person.  Now,  Bagley  swears  that  he 
was  present  when  appellant  shot  and  killed 
Kirk;  that  on  the  next  morning  he  assisted 
(by  keeping  watch)  appellant  in  concealing 
the  corpse.  In  this  testimony  we  have  all  the 
facts  which  make  up  the  corpus  delicti— 
Kirk's  dead  body,  and  that  death  was  caused 
by  the  guilty  agency  of  the  accused.  But 
was  Bagley  an  accomplice?  Goncede  this; 
will  not  the  law  permit  the  prosecution  to 
corroborate  him  as  to  this  fact,  as  well  as 
to  any  other  corroborative  fact?  If  not,  why 
not  ?  No  reason  can  be  given  in  support  of 
the  negative.  We  are  not  left  in  the  dark 
upon  this  question.  People  v.  Jaehne,  103 
N.  Y.  182;  Garroll  v.  People,  136  111.  456;  3 
Greenl.  on  Ev,;  1  Bish.  Grim.  Proc.  sec.  1071. 
Bagley  testified  to  facts  which,  if  true,  estab- 
lish the  corpus  delicti  beyond  any  sort  of 
doubt.  Was  he  corroborated ?  He  was.  How? 
By  the  confession  of  the  appellant,  'that  he 
had  killed  Henry  Kirk.'  Now,  then,  this  evi- 
dence most  clearly  proves  the  corpus  delicti 
in  the  manner  required  by  statute,  and  there 
was  no  issue  on  this  question  except  the  credi- 
bility of  Bagley  and  the  witnesses  who  swore 
to  the  confession." 

Patterson  v.  Gom.  86  Ky.  313,  99  Ky.  610, 
5  S.  W.  387,  766,  was  decided  under  a  sUtote 
providing  that  a  confession  of  a  defendant, 
unless  made  in  open  court,  would  not  war- 
rant a  conviction,  unless  accompanied  bj 
proof  that  an  offense  was  oommitted,  and  an- 
other statute  providing  that  "a  convictioii 
cannot  be  had  upon  the  testimony  of  an  ae- 
oomplice,  unless  corroborated  by  other  evi- 
dence tending  to  connect  the  defendant  with 
the  commission  of  the  offense."  The  court  in 
disposing  of  a  contention  that  the  lower  court 
erred  in  failing  to  instouct  the  jury  that  an 
accomplice's  evidence  oould  not  furnish  the 
corroboration  necessary  to  the  support  of 
evidence  of  an  extra-judicial  confession  said: 
''As  the  law  does  not  authoriae  the  court  to 
require  other  and  additional  evidence  than 
the  proof  of  confession  to  corroborate  the 
testimony  of  an  aceomplioe,  or  other  thaa 
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the  testimoBy  oi  an  aoeompliee  to  accompany 
proof  of  a  oonleaaion,  we  think  the  eonrt 
properly  refused  to  give  the  instruction  r»> 
lerred  to." 

But  in  State  v.  Hansen,  40  Utah  418,  122 
Pac.  375,  it  was  held  that  in  a  prosecution 
for  adultery  a  confession  made  by  the  de- 
fendant could  not  be  considered  as  a  cor- 
roboration of  the  accomplice's  testimony 
where  the  confession  related  to  an  entirely 
separate  and  distinct  transaction  from  the 
one  for  which  the  defendant  was  tried  and 
ooiiTieted. 
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Miudoipal  Corporationa  —  Warrants  — 
A^^reement  for  Interest. 

A  resolution  of  the  mayor  and  aldermen 
that  interest-bearing  warrants  be  issued  to 
plaintiff  lighting  company  whose  claims  were 
past  due,  which  was  entered  in  the  minutes 
and  carried  into  effect  by  the  clerk's  inter- 
lineation of  the  provision  for  interest  in  the 
then  outstanding  warrants,  is  to  be  con- 
strued as  an  agreement  to  pay  interest  in 
consideration  of  plaintiff's  continuing  to 
furnish  light  to  the  city. 

[See  note  at  end  of  this  case.] 

AntlioriBation    of    Warrants  —  Fntnro 
Indebtedness. 

A  resolution  of  the  mayor  and  aldermen 
that  interest-bearing  warrants  "be  issued  cov- 
ering the  amounts  due"  plaintiff  applies  only 
to  warrants  then  due  and  outstanding,  and 
not  to  future  indebtednesses. 


Where  a  resolution  of  the  mayor  and  alder- 
men authoriMS  the  clerk  to  issue  interest- 
bearing  warrants  to  plaintiff  covering  the 
amounts  then  due  only,  the  action  of  the 
clerk  in  issuing  interest-bearing  warrants  for 
debts  subsequently  accruing  does  not  bind 
the  city. 
Mnnlolpal    Contracts    —    Necessity    of 


An  informal  agreement  by  the  mayor  and 
aldermen  that  interest  should  be  paid  on 
plaintiff's  claims,  which  was  not  entered  in 
the  minutes  of  the  board  for  fear  other  credi- 
tors would  demand  interest,  is  of  no  effect. 


beyond  it»  to  avoid  leaving  such  proceedings 
to  be  proved  bj  parol  evidence,  and  to  make 
eertain  that  rights  shall  not  depend  on  the 
mere  recollection  of  witnesses. 

Interest  on  Warrants. 

A  payment  to  the  holder  of  city  warrants 
having  been  accepted  as  a  payment  of  the 
principal,  with  the  understanding  that  the 
right. to  more  interest  than  paid  should  be 
settled  in  court,  the  Question  whether  the 
amount  so  paid  should  be  applied  first  to 
the  payment  of  interest  was  eliminated  from 
the  case. 

{See  note  at  end  of  this  case.] 


The  law  requires  a  record  of  the  proceed- 
ings of  tibe  mavor  and  aldermen,  so  that  those 
acting  imder  it  may  have  no  occasion  to  look 


Where  a  resolution  of  the  mayor  and  alder- 
men provided  for  the  issuance  of  interest- 
bearing  warrants  to  plaintiff,  whose  claims 
were  past  due,  which  was  carried  into  effect 
by  the  clerk's  interlineation  of  the  interest 
provision  in  outstanding  warrants,  plaintiff 
was  entitled  to  interest  lor  the  time  payment 
was  thereafter  further  deferred. 

{See  note  at  end  of  this  case.] 

Same. 

In  the  absence  of  constitutional  or  statu- 
tory inhibition,  municipal  corporations  may 
contract  for  the  payment  of  interest  on  war- 
rants drawn  to  cover  ordinary  debts. 

[See  note  at  end  of  this  case.] 

flame. 

Code  1907,  §  1205,  providing  that,  if  no 
interest  is  stipulated  to  be  paid  on  municipal 
warrants,  they  shall  draw  the  Ic^l  rate  after 
presentation,  recognizes  a  municipality's  pow- 
er to  contract  to  pay  interest,  but  it  did  not 
require  further  presentation  of  warrants  up- 
on which  the  city  agreed  to  pay  interest,  upon 
demand  made  prior  to  the  enactment  of  the 
statute. 

[See  note  at  end  of  this  case.] 

Same. 

Ordinarily  city  warrants  draw  interest,  if 
at  all,  only  after  presentation  to  the  dis- 
bursing officer  and  denial  of  payment  for 
want  of  funds,  since  a  municipal  corporation, 
unlik«  a  private  person,  is  not  bound  to  se^ 
its  creditors. 

[See  note  at  end  of  this  case.] 

Sanie. 

Where  a  city  being  confessedly  unable  to 
pay  plaintiff's  warrants,  after  negotiations 
with  plaintiff  agreed  to  pay  interest  so  as  to 
effect  a  postponement  of  payment,  such  nego- 
tiations and  agreement  were  equivalent  to  a 
presentation  for  payment; 

[See  note  at  end  of  this  case.] 

Inteveat    <— •    Roocvacy    Separate    fropa 
Principal. 

The  general  rule  is  that  when  the  principal 
subject  of  a  claim  is  extinguished  bjr  the 
act  of  the  plaintiff,  or  of  the  parties  acting  in 
unison,  all  its  incidents  go  with  it,  which 
rule  is  applicable  where  interest  is  awarded 
in  the  way  of  damages;  it  being  recoverable 
only  in  an  action  for  the  principal  and  not 
constituting  a  distinct  claim. 

Sanie. 

Where  the  payment  of  interest  is  provided 
fof  by  contract,  it  Constttntes  an  integral  part 


'4m 


CITE  ITHIS  VOL.  Aim.  CAS.  191«C. 


of  the  debt,  as  much  so  as  the  prineipat  debt 
ilMlf,  and  an  independent  action  for  its  r^ 
oovery  may  be  maintained  notwithstanding 
payment  of  the  principal  as  mich  has  been 
made  and  accepted,.  '  ./  . 

AiMovd  and  8atisfactl4»ki  —  Olty  IXTar- 


Evidence,  in  action  to  recover  interest  on 
city  warrants,  the  principai  and  part  of  the 
interest  on  which  had  been  paid,  held  in» 
sufficient  to  establish  an  accord  and  satisfae^ 
tion. 


I   •   • 


Aooeptanoo  in  Fnll  Settlement. 

To  constitute  an  accord  and  satisfaction 
the  sum  less  than  the  amount  actually '<dufe 
must  have  been  accepted  Ia  full  settlement  of 
the  disputed  claim. 

Municipal  Corporationa  —  PiresiBntatlon 
of  Claims  —  NeoesSity. 

Code  1907,  §  11 W,  providing  that  claims 
against  a  municipality  must  be  presented 
within  a  certain  time  or  they  shall  be  barred, 
is  a  statute  of  nonclaim,  and '  presentation 
within  its  provision  is  not  prerequisite  to  the 
bringing  of  suit. 

Same. 

A  municipality  cAnnot  by  ordinance  impose 
on  its  creditors' the  duty  of  presentation  of 
claims  as  a  condition  to  the  bringing  of  suit. 

Interest  on  Warrants. 

Where  no  date  for  payment .  of  interest- 
bearing  city  warrants  was  stipulated,  intorest 
on  the  interest  due  should  be  allowed  from 
the  date  of  bringing  suit,  which  event  fixed 
the  time  when  the  interest  became  due  and 
payable.  '' 

[See  note  at  end  of  this  case.] 

Appeal  from  CJity  Court  of  Gadsden: 
DiSQUE,  Judge. 

> 

* 

Assumpsit  to  recover  interest  on. city  war- 
rants. Alabama  City,  Gadsden  apd  Attalla 
Railway  Company,  plaintiff, .  and  City  ,pf 
Qadsden^  defendant. '  Judgment  lor  defend- 
ant.   Plaintiff  appeals.    The  faota  are  staited 

in  the  opinion.    Reversed. 

.    . . 

O,  R.  Hood  for  appellant.  '    '' 

M.  C.  Sivley  for  appellee. 

[26$]  Satbs,  J. — ^Appellant  company  .had 
been  furnishing  light  to  the  city  of  Gadadea 
under  a  contract  calling  lor  monthly  settle- 
ments, and  appellee  had  fallen  far  behind  in 
^Attklng  payments  ^^)»pcdlai«l  dematbdiag  ift 
money,  and  appellee  being  una%»l!ef  to  )tey, 
negotiation  between  them  resulted  in  the 
adoption  of  a  resolution  by  the  board  of 
mayor  and  aldermen  on  October  1,  1906,  aS 
follows:  "Resolved  by  the  mayor  and  board 
of  aldermen  of  tiie.city  of  Gadsden  tibat  war- 
rants be  issued  covering  the  amounts  due, 
bearing  interest  at  the  rate  of  eight  per  cent, 
per  annum,  and  the  clerk  be  instruct^4  .^ 
issue  said  warrants."  .  The  reaoJutiop  yras 
shown  by  the.minutea  o£  the  boards  and  wa» 


carried  into  effect,  so  far -as  concerned  the 
israe  of  warrants, '  by.  the-derk's  interluiesr 
tion  -of  words  inti^'then  outstanding  warrant! 
which  imported  that  they  were  to  bear  in- 
terest.  Viewed  tin  ' connection  wHh  the  evi- 
dence as  to  <the  previous  eonteotion  between 
the  parties,  we  think  this  resolution  cannot 
be  fairly  construed  otherwise  timn  as  an 
agreement  on  the  part  of  the  city,  on  the 
conBideration  that  appellant  would  oostmiM 
to  carry  the  worrantb  then*  dtie  and  oontfanie 
to  fUmish  light'  under •  its  contract,  to  pay 
interest  on  warrants  then  due  and  oatatttd- 
ing.  We  find  no  sufficient  justification  in  the 
language  employed  for  an  interpretation 
which  would  bring  future  indebtedness  with- 
in the  scope  and  influence  of  the  resolutioa 
For  a  time  the  clerk  issued  warrants  for 
subfeequenfty  act^ru^ng*  claiinif  on'  a'cconnt  of 
ligh't-  f^itiished  which  purported- ^'- bear  in- 
terest. But  this  feature  of  the  later  war- 
rants created  no  obligation  on  the  city  for 
the  reason  that  Iti  wordiilg  %hem  ajs  interest 
bearing  [267]  the  clerk  acted  without  author- 
ity. True,  there-  wa«  teMinKmy  going  to  show 
an  informal  agreement  by  the  members  of  the  '^ 
board  o^  aldermok  of  iater  date  tbat  interest 
should  be  paid;  but  this  agreement  found  no 
place  upon  the  record  of  the  proceedings  of 
the  'board'  of  aW^t^en.-  'Iff  -fact,'  the  Ullde^ 
standing  of  the  parties  add  the  direction  of 
the  board  was  that  the  so-called'  agreement 
sliould  not  be  spread  upon  the  minutes^  this 
because  it  was  supposed  that  publicity  in  the 
matter-  would  atimulate  other  erediiors  of 
tke  city  to  demand  rmlercBt  oa  their  (deferred 
cfaims  and  becau^.  there  was  an  aipprseia- 
tion  of  the  'consideration  that  all  creditera 
in  like  case  were  entitled  td  like  treatment 
This  manner  of  dealing  with  the  so-called 
agr^euLent  rendered  ijL  null  and  of  no  effect, 
xlie  law  requires  a  record  'to  tite  end  that 
.those  who  may  be  called, to, act  under  it  may 
have  iM  occasion  to  look  beyond  it;  to  avoid 
the  mischief  of  leaving  mjusuoipal  corporate 
action  to  be  proved  by'  pavol  evidoive;  to 
make  it  certain  that  Tightb  which  have  ac- 
crued under  such  actions  shall  not  ba  de> 
irtroyed'or  affected  by  the  always  fallible  and 
often  wholly  unreliable  recollection'  of  wit- 
nesses,'however  truthful  and  intelligent  they 
may  be.'*— 2  McQuillan,  Muxin.  Corp.  p.  Ifjsi 
This  is  th§  doctrine  of  our  cases. — Perrvroan 
V.  Greenville,  51  Ala.  507;  Greenville  ^ 
•Gree««?iUe  .Water  Worl^  .Cp,  ,12f .  Ala.  62i, 
27  So.  764. 

On  Jaaoary  1,  1906,  a  number  of  warrants 
In  favor  of  appellant,;  including  those  oovtared 
Vy  the  resolution  of  October  1,' 11)06,  awd  as 
well  others  of  later  i^sue,  were  presented  to 
the  city  treasurer  for  pkyment;  but  payment 
was  denied  for  Jack  of  funds.  On  December 
31,  1900,  appellant  received  payment  of  the 
priucipi^l  of  aU  jthcfte  ,^varranta  with,  interest 
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from  ike  date  -of  p>reBentaAion  to  tbe*  treas* 
arer,  su^li  interest  beang  paikL  under  author* 
itr  of  seetion  1206. ol  tiie  Code  of  1Q07  <Aei 
[2S8]  oi  Ang;  13;  1907y  pi  820,  §  54),  which 
provides  that,  "if  ixm  tntereBt  is  stipttlatcd  to 
be  paid  on  waironta  dravn  upon  the  teeaa- 
arer  and  not  paid)  loB.Tvwnt.'olfunde)'  then 
the  legal  rate  dhaU  .be  allowed  Irom  the  time 
of  presoBtatiosij^V  ete^^i  the  denial  of  inteir^t 
for  the  antecedent  .time  'being  baaed,  as  the 
brief  for  appellee  would  se^m  to  indicate^ 
npoa  thp  i^fiofj  tbi^t.tU^  municipality  was 
without  autliority  to  4H»Qtffact  for  ,:the. pay- 
ment of  interest.  j 

This  action  was  bvojught  to  reeoyer  ,a  ha!*- 
aace  due  ,pf  interest  plained.  The  evidence 
ebows  vei^  dearly  tibat/ appellf^it-  (plaintiff 
below)  haSi  received  the  prinitupal  of  the  debt 
in  eantro^viorsy  a^d .  received  the  same  as  a, 
payment  of.  the  principal  with,  tbe  :  under « 
standing  ^nd  .purpose  that  the  contention,  as 
to  wbethty  appel^.  wi^s  farther  liable  on 
account  of  interest  should  be.  settled-  by  .^ 
resort  to  the  courts,  thus  ^  eliminating  aU 
question  m  to  whether  the  amount  so  receiyed 
should  be  applied,  first. to  the  ^payment  of 
interest- 

Our  judgment..  18;  tl^^K  appellan.t  vfas;  a^lso 
entitled  to  intcr,^t  upon  the.indebtednctfls 
covered  by.theTesolution-pontrjaPt.of  October 
1,  1906,  to  tbe.  date.ol  the)  paj^n^^t  made, 
less  of  course,  any.  interest  tjtien.paid..  In 
view  of  ihe  cit^r's  inability  to  meet  .its  obli- 
gation to  .app^ll^nt  ai  tha  time*  the  meaning 
of  the  cofitract  wj»s  ^hat  app^^llant  8houl4 
receive  interest  during;  th,e  ti^e  payment 
should  be  fji^^her  defei-red. 

Municipal  Q0.i:porat^ons,,4n  the  abs^c^  of 
const itutional  or  i^tatutpry  inhibition,  may 
contract  for.  the. pay m^t. of  interest  on  th^ir 
warrants  drawn  ,to  cover  ordinary  debts. — ^ 
Am.  &  "Eng.  Enc.  of'lsjW.*  (2d  ed.)  26;  State 
V.  Stout,.  43  Wasl^'.  ^01,'  86  Pac.  848,  10  Ann. 
Ca».  208.  note.  Sec.tjpu  1205  of  the.  Code,  to 
which  we  have  referred,  recognizes  this  law. 
This  section  did  not,  however,  operate  to  re: 
quire  further  presentaiion  of  the  [269]  clain| 
upon  the  indebtedness  affected  by  the  resolur 
tion-cohtract  of.Octvbfir  1,  1906.  Ordinarily, 
city  warrants  jiraw.  interest,  if  at  all,  after 
they  have  been  present.ed  to-  the  disbursing 
officer  and  payment  denied  for  ,want.pf  4imd^ 
this  because  a  municipal  corporation,  unlike 
a  private  person^  is  not  bound  to  seek  its 
creditors. — lO  Apn.  C^s.  Bi}pra.  The  negotia- 
tion and  agreement  tet>veen  tl>e  -  parties  to 
this  case,  liad  in  view  of  t^e  city's  confessed 
inability,  to  pa^,  and  >\'ith  the  intent  and 
effect  of  postponing  the  date  f^f  payment,  was 
the  equivalent  of  a  presentation  within  the 
rule  of  the  authorities.  .  It  established  be- 
tween  the  parties  that  status  which  exists 
between  private '  persons  s^tanding  in  ^he  re^ 
lation  of  debtor  and  creditor  pJus  an  express 
agreement  to  pay  interest. 
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'Appellee  Jnaiirtsthat  oppelhnit's  suit  should 
not  be  entertained  for  the  reason  that  it 
seeks  to  recover  mterest  only;  that  the  right 
to  reoQTer  interest,  whieh  is  »  mere  incident 
toand  inerementof  the  principal  debt,  was 
lost  when  paynbetit  of  the  principal  was  wt* 
oepted.  The  geneofal  rule  la  that  when  the 
principal  subject  of  a  olaim.  is  extinguished 
by  the  act  of  the  plaintiff,  or  of  the  parties 
aeting  in  unison,  all  its  incidents  go  with  it. 
Suohr  i&'  the  rule  where  by  statute  or  the  prae* 
ttoe  of  the  courts  interest  is  awarded  in  tlie 
way  of  "dailiagee.  '  In  such  case  it  does  not 
oonstitote  a*  distinct  claitt  and  can  oniv  be 
recovered  in  an  action  for  the  principal;  but^ 
where  the  payment  of  iriterest  is  provided  for 
by  contradr,  it '  constitutes  an  integral  part 
of  the  debt,  as  much  so  as  the  principal  debt 
itself,  and  an  independent  action  for  its  re^ 
eo¥ery  may  be  isustained  notwithstanding  pay- 
ment of  ther  prineipai  aa  such  lias  been  made 
and  '  accepted;***22  Cye;  <  1571  et  seq.  Our 
eases  hold  nothing  to  the  contrary.  In  Wes- 
oott  '▼.  Waller,  47  Ala. '492,  payment  of  the 
principal  by  a  debtor  of  doubtful  solvency 
was  made  and  received  in  full  satisfaction. 
[270}  •  That  was  held  to  be  a  good  accord 
and  slit  isf action.  In  Grcrwder  v.  Red  Moun- 
tain Mih.Co.  127  Ala;  254,  29  So.  847,  the 
pertinent  ruling  was  that  a  contract  void  as 
to  the  principal  debt  was  void  also  as  to  any 
interest  axjcruing  on-  such  principal.  Other 
oases  oited  by  appellee  to  this  point*  may  be 
disortniinated  from  the  case  at  hand  br  the 
fact  that  in  thens  there  was  no  express  con- 
tract to  pay  interests  ** 

AppeNee  contends  that  there  waW  an  accord 
and  satisfaction  when  appellant  accepted  the 
principal  of  its  debt  and  such '  increment  of 
interest  as  the  appellee^- was  willing  to  pay. 
This  contention  preseots  an  issue  of'  fact, 
dcpendring.  tipon^  the  intent  with  which  the 
payriient  'was  made  a^d  T«eeiv«d,  and  must 
upon  the  testimony  be  resolred  in  favor  of 
appellant.  The  board  of  mayor  and  alder- 
men had  determined  to  pay  the  amount  which 
was  subsequently  paid  upon  condition  that 
appellant  would  receive  same  in  full  of  its 
claim.  Appellant  did  iio£*  agree.  The  matter 
was  then  referred  to  a^ committee  .copsisting 
of  the  mayor  and  some  members  of  ihe  alder- 
manic  board,  which  x^n^mittee  was  raised  to 
disbuxse  the  funds  secured  by  an  issue  of 
bonds  to, pay  the  city's  floating  debt,  and  had 
power  to  act  in  the  premises.  Tliis  committee 
authorized  tlie  mayqr  ,to  settle  appellant's 
c^aim  as  t^e  board  (Of  mayor  and  aldermen 
had  proposjed.  But  in  fact  appellant  .settled 
with  the  distinct .  understanding  on  its  part 
that  it  would  not  yield  its  claim  to  the  in- 
terest here  sued  for  and  would  seek  to  deter- 
mine  its  right  thereto  in>  an  action  at  law. 
Appellee,  seems  to  base  its  contention  for  its 
plea  of  accord  and  satisfaction  on  the  idea 
that   the   mayor,  acting   for  the   committee. 
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which  in  turn  was  acting  for  the  i)oard  of  the 
mayor  and  aldermen,  had  no  authority  to 
make  payment  except  upon  the  condition  that 
it  should  be  accepted  in  full  of  appellant's 
claim.  But  the  question  of  the  mayor's  au- 
thority is  not  involved.  [271]  The  question 
is  upon  what  understanding  appellant,  as* 
sumlng  of  course  that  it  acted  in  good  faith 
and  without  misleading  appellee's  agent  or 
agents,  received  the  payment,  and  the  proof 
is  as  we  have  stated  it.  On  these  facts  there 
wits  no  accord  and  satisfaction.  To  consti- 
tute an  accord  and  satisfaction  the  sum  less 
than  the  amount  actually  due  must  have  been 
accepted  by  appellant  in  full  settlement  of 
its  disputed  claim.' — ^Hodges  v.  Tennessee  Im- 
plement Co.  123  Ala.  572,  26  So.  490. 

We  have  decided  that  section  1191  of  the 
Code  of  1907  is  a  statute  of  nonclaim,  and 
that  presentation  within  its  provision  is  not 
prerequisite  to  the  bringing  of  a  suit.-^Anr 
derson  v.  Birmingham,  177  Ala.  302,  68  So. 
256.  It  hardly  seeihs  necessary  to  say  that 
the  municipality  could  not  by  ordinance  im- 
pose the  duty  of  prior  presentation  upon  cred* 
itors  of  the  city.  In  sustaining  the  demurrer 
to  the  complaint  on  the  ground  that  it  failed 
to  aver  a  presentation  of  the  claim  to  the 
city  council  or  the  clerk  before  suit  brought, 
if  that  was  the  ground  upon  which  the  ruling 
proceeded,  the  court  erred. 

Interest  on  the  interest  due,  in  the  circum* 
stanoes  of  this  case,  no  date  for  the  payment 
of  the  deferred  warrants  having  been  stipu- 
lated, should  be  allowed,  it  seems,  from  the 
date  of  the  bringing  of  the  suit.  That  event 
fixed  the  time  when  interest  imder  the  con- 
tract became  due  and  payable.-^Ragland  v. 
Wood,  71  Ala.  145,  46  Am.  Rep.  305 ;  Stick- 
ney  v.  Moore,  108  Ala.  690,  19  So.  76. 

In  order  that  a  judgment  may  be  rendered 
in  accordance  with  our  views,  the  evidence 
remaining  the  same,  the  judgment  will  be 
reversed,  the  cause  remanded. 

Reversed  and  remanded. 

McClellan,  Mayfield  and  Somerville,  JJ., 
concur. 

IfOTE. 

Interest  on  City  Warrants. 

The  rule  laid  down  in  State  v.  Stout,  43 
Wash.  501,  10  Ann.  Cas.  208,  that  a  munici- 
pality may  by  ordinance  or  contract  provide 
for  the  payment  of  interest  on  its  warrants, 
finds  support  in  the  reported  case  and  in  the 
recent  case  of  Merchants'  Loan,  etc. "  Co.  v. 
Chicago,  264  IH.  76,  105  N.  E.  726,  affirming 
182  111.  App.  298.  In  that  case  it  appeared 
that  a  city  passed  an  ordinance  requiring 
property  owners  to  advance  money  for  the 
construction  of  water  mains,  and  authorizing 
the  issuance  Of  certificates  or  warrants  pro- 
viding for  the  payment  of  interest  at  five 


per  cent,  if  at  the  expiration  of  two  yesri 
the  money  loaned  was  not  repaid.  The  plain- 
tiff who  held  such  a  certificate  sued  on  it  and 
was  permitted  to  recover  the  interest.  The 
oourt  said:  "Under  the  statutes' and  the  con- 
stant practice  of  goyemment  officials,  it  is 
manifest  that  to  require  the  city  to  pay  the 
interest  in  accordanee  witjh  the  terms  of  iti 
express  agreement  is  not  contrary  to  public 
policy."  See  also  Chicago  r.  Harford,  238 
III.  652,  87  N.  E.  325. 

Where  there  is  a  statutory  provision  al- 
lowing interest  on  city  warrants  it  has  been 
held  that  a  city  is  liable  on  its  interest  bear- 
ing warrants.  Thus  itt  Cogswell  v.  Escanaba, 
176  Mich.  166,  148  N.  W.  649,  wherein  it 
appeared  that  a  city  purchased  certain  vot- 
ing machines  and  gave  an  interestrbearisg 
certificate  of  indebtedness  the  court  held  thai 
the  holder  of  the  cettificate  was  entitled  to 
interest  resting  its  decision  on  Darling  y 
Mainstee,  166  Mich.  36,  131  N.  W.  460,  where- 
in it  was  remarked  that  a  statute  existed  in 
Michigan  authorizing  the  purchase  of  voting 
machines  and  the  issuance  of  certificates  of 
indebtedness  providing  for  the  payment  of 
interest.  In  Drexel  State  Bank  v.  La  Moure, 
207  Fed.  702,  it  appeared  that  by  statute  in 
North  Dakota,  a  city  is  authorized  to  issue 
special  warrants  in  connection  with  the  con- 
struction of  public  improvements,  bearing  in- 
terest at  seven  pet  cent  payable  at  maturity. 
And  in  Chicago  v.  People,  116  111.  App.  564, 
it  was  held  that  a  municipality  was  liable 
for  interest  on  vouchers  issued  for  funds  U3ed 
in  local  improvements. 

The  recent  decisions  as  to  the  right  to 
recover  interest  on  city  warrants  in  the  ab- 
sence of  statutory  regulation  or  agreement 
hold  that  owners  of  city  warrants  or  certifi- 
cates are  not  entitled  to  interest.  Thus  in 
University  State  Bank  v,  Bremerton,  86 
Wash.  261,  160  Pac.  439,  it  was  held  that  a 
warrant  expressly  stipulating  on  its  face  that 
it  was  a  noninterest-bearing  instrument,  did 
not  carry  interest.  The  court  said:  "Plain- 
tiff contends  also  that  the  court  erred  in 
not  allowing  interest  upon  the  warrants.  Ita 
warrant  expressly  stipulates  that  it  is  a  non- 
interest-bearing  instrument.  This  being  true, 
we  fail  to  see  that  the  trial  court  committed 
any  error  in  this  regard."  Substantially  to 
the  same  effect  was  Weidner  v.  Heading,  20 
Pa.  Dist.  721.  And  in  State  v.  New  Orleans, 
129  La.  537^  56  So.  433,  it  was  held  that 
the  City  6f  New  Orleans,  acting  as  an  agent 
or  trustee  in  managing  the  affairs  of  the 
metropolitan  police  board  was  not  liable  for 
the  payment  of  interest  on '  warrants  issued 
by  that  board,  it  being  merely  an  agency  of 
the  state.  But  in  Barber  Asphalt  Paving  Co. 
V.  Chicago,  139  111.  App.  121,  it  was  held 
that  a  city  was  liable  for  the  payment  of 
interest  after  maturity  where  the  city  refused 
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payment-  6^««rWn  Tburti^rB  st^iheir  Batiuri^* 
tj.  It  WM  0iUd:^>'<fMi]]iieipalitie9 'become 
liable  for  iittietMt  ift 'tii^eef  caaM^^'^wilicrdlftieie' 
is  an  fflcprewi  ftgiteioeat,  wfaei^  nkonej  b«« 
been  trrokigMly'  obtained  byi  tken  and  where- 
mon^  i«  illeigttlly  wiihb«ld  b^them.?"*        ' 

In  Heu«rbifti^  t%  Chttrdi'  (Ten)  150' 8.  Wv 
212,  wher^Mi  it  ati^eared  tiiAt  «  ppoviakti  in- 
a  city  charter -lortwde  ih^  iasfianca  tA  war*- 
rants  bearing  ittterest,  an  '= arrangement  •  ^fOh  • 
tered  Into  by  ibe  oitywitii  a  bank,  to  pniteet 
the  city's  credit  by  farniBhuig:  money  <  t6  .mmt ' 
warrants  which  thd  city  had  n<it  aufiKLeat' 
funds  to  payv  for  which  tbe  iMHik  Dtceived 
warraaia*  wKh  tha  nbderstandlng  -tbatthe^' 
were  to  bear  int^eat,  war  liold-  set  -to  be 
enforceable  Ikcauqe  of  the.prohibitimi  anthe 
dty  diarter.  The  court  aakki  ''H^e  reity's 
charter  (aeetkto  ll^h'  providear  lor, the  isaa-^ 
ance  ol  wanradta  im  the  -  city,  treaaurer  toi 
cre<£tors  of  the  •  city,  .expvcasly  stating,  how^ 
ever:  'And  flvtch^wamaatB  ^all»at  bear  in* 
terest.' ■  Seotioii  lild- reads?  *City  ifarranta' 
shall  not  bearOS^tereat  andi  ahail  not  be » n- 
ceiTnble  for  taxes/  etc.  These  proviaiontr 
amount,  we  think,  to  •  an  «xpre88  direction! 
against  .the  payment  b(y  the  city  of  interest 
on  warrants  issued  by  it."  ButJn  fian  Axt» 
tonio  v.>  Alaiao  Nat  Bank  (Tex.)  15&.&  W. 
620,  it'was' held' lUHLeor:  a  a^^tute  poOviding 
that  all  judgmenta  abofuld  bear  interest,  that 
a  judgipent  on  city  wavra&ta  bore,  iatereat 
though  by  the  terms  ol  an  ordinance  the  wari 
rants  did  not^as'i  the  obligation  on/thiei  war* 
rants  became  merged  inthe  judgment 

In  Merchants'  Loan^  etc.  €o.  t.  Ghicago^  264 
lU.  76,  105  N.  S;«  726,  a  certificate  or  war* 
rant  atipulaiisg -f or  the  paya^eni  of  interest 
after  two  years  was  held  to  govern  the  time 
from  which  the  intecest  ooittnianoed  to  .run. 
In  DrcKal  State  Baak  ir.  La  Moure,  207  Fed. 
702^  whccein  it  appeared  thatrthe  City*  of 
La  Moure  under  statutory  authorisation  is* 
sued  certain  special  warrants  for  the  purpose 
of  makii^  certain  public  improvementa^  it 
was  held  that  the.  warrants  < bore-  interest 
from  their  -mattteity  'and  that:  presentation 
for  paynnent  was  not « necessary  to  start  the 
running  of  iaterest  -  While  tbe  reported  case 
recogniSEes  the.ordinaiy  Tule.ithi^tiintereptoia 
eity  warrants,  commetic^;  to  rUn  .from  the 
time  when  .presentation  to.  sUie  disbursing 
officer  is  made  and. , payment,  is  •  denied,  it 
appears  tfaa/t  afiAual.pteseiitationr  wsa  unnec- 
eaaary  in  that  case  beeaasaof  the- city 'a. eon-' 
leased  inabiltty  tO'  pay  ae  dvidj^ncedj  by  the 
negotiation8  betweea  the^partiesrf 
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Where  an  accident  policy,  insures'  against 
an  injury  effected  exclusively  by  accidental 
means,  insured,  who  asSaultea  a  third  person, 
and  was  attacked  and  knocked  dlyWn,  breaking 
his  leg,  caniiOt  recot^r  Trtitfer  the  iwticy, 
though  faieared  iataaded  bgr-  »  single  blow  to 
t«a&t  ;tbe  tbird  person,  unable  to  defend  b^Ua- 
self,  for  an  effect  whic^  ifl  the  natural  and 
prqbal^^e. consequence.! of  a^  act  or  a  course 
of  action  is  npt  „  produced  by  "accidental. 
m.ean8."  .  ,     ,  ."    .      ,  .  ! 

[See  note  at  erid  of  this  case.] 

Appeal  from  Appellate  Court,  P6u#ih  Dis- 
trict. •  •     • 

'  •       ■  ■    ' 

Action  on  accident  insuraiiee  polity.  John 
W.  Button,  plaintiff;  and  States  Accident 
Insurance  Company,  defendant.  Judgment 
for  plaintiff  In  Circuit* Courts  Jaiper  oownty: 
Bosk,  Judge.'  Judgment  affifrmed  hy  Appel- 
late Court.  Ifefehdant  appeals.  ^The  facts 
are  stated  in  tlTe  opftilcHi. ••  RBnERBOD.' 

land  for  appellant.* 

WUliam  B.  Wright  for  Appellee. 

[2'67l  CooKB,  J. — ^llie  appellee,  JTohn  W, 
Huttqn,  obtained  a  judgment  in  the  circuit 
court  of  Jasper  county  against  the  appellant, 
the  States  Occident  Insurance  Company,  for 
$500,  which  was  affirmed  by  the  Appellate 
Cour£  for  the  Fourth  District.  A  certificate 
of  importance  having  been  granted,  this  ap- 
peal has  been  perfected  from,  the  juidgment  of 
the  Appellate  Court,    .,'.'. 

The  siiit  was  brought  upon  a,  policy  of 
accident  insurance  issued  by  appeflant^  which 
insured  the  appellee  against, "ixxjuri^s, effected 
exclusively, by  e^itcrnal,  vjioien]!;  and, accidental 
means."  Tbe, record  discloses  that. a^  the 
close,  of  appellee's  case,,  and  ^gain,  at  th^ 
close .  oi? .  all, , the  evic[ence,..a  perpmp^^y  in- 
struction wfks  offered  to,  fin4  th^  ^suep  |or 
D26B],  the  appellant,  whi^h  was  refined  in 
e^ch  instance.  In  tie  Appellate  pQ^f.t...tlus 
actioi^  pf  the  court  wa^.  assigned,, f(?ff.  e^i^x, 
and  ^^hq-  .^^rors  there  assigned .  h^^ye,  beejji  .rc; 
assigned  here. ,  Wl^ile  in  \k^  argument  of 
fippe]]^nt;^)vs  auction  of  tt^e  co^rt;ia.i)otj|pe' 
eii^fij^ly. referred  to,  t;he  effeoit,Q<  i^^^g^^t 
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made  is  tliat  there  Viid  no  evidence  tending  to 
support  appellee's  claim  or  to  discloee  a  cause 
of  %<;tipn,  and  this  is  the  onlv  question  of 
law  "presented  Upon  this  appM.  Coun^l  4or 
appellee  in  his  brief  states :  ^'If  this  case  has 
any  standing  in  the  Supreme  Court  it  is 
upon  the  theory  that  there  is  no  evidence  .in; 
the  record  on  behalf  of  plaintiff  which,  stand- 
ing alonciAPd  un(Hsputed^  would .  support  tlie 
verdict  of  the  jury;  in  other  words,  if  it  is 
rightfully  here  it  is  because  the  court  refused, 
i^t  tlie'  t:l6se  '6r '^(feklntiff 's  «vi4cnee'  and  4t  ik« 
close  of  all  the  evidence,  to  instruct  tlfe  jury 
to  find  the  issues  for  the  defendant/'  and 
his  argument,  in  effect,  is  directed  to  uphold- 
ing the  ac^t^on  of  the  court  in  refusing  the 
peremptory,  instructions,  .  We  shall  therefore 
eonsider  tjie  case  as  though  this  action  of  the 
court  was  spedificaily  mentioned  by  appellant. 
as  the  ground  relied  upon  tor  reversal. 

There  was  practically  no  conflict  in  th« 
testimony  of  the  various  witnesses  aa  to  the 
facts.  According  to  the  testimony  of  ap- 
pellee,  in  which  the  facts  are  presented  in  as 
favdrable  light  as. by  any  other  vritnoss,  there 
had  been  some  little  difficulty  between  him. 
and  one  John  Huddlestun  prior  to  November 
U,  1911.  On  that  evening  he  and  Huddlestun 
had  a  oonversatioa  in  t^e,  city  of  Newton  in 
reference' to  theiir  difi&culty,  after  which  ap- 
pellee went  to  his  office*  Having  ^nished  his 
work  there  he  went  to  a,  restaurant,  in  that 
«ity  to  get  his  slipper,  A^.he  ent^ed  the 
restaurant  from  the  ,w«st  he  ^w., Huddlestun 
sitting  on  a  stool  on  the  south  side  oif  the 
room, .at  a  lunch  counter.  Without  saying 
a  word  to  Huddlestun  appellee  walked  up 
behind  him  and  struck  him  a,  blow  with  his 
fist  on  the  side  of  the  iface  or  head,  intending, 
a#.  he  states, .  to  hit  him  so  hard  that  [269] 
**h^  wouldn't  get  up  f^nd  begin  it  all  over." 
The  blow  did  not  have  the  desired  effect. 
Huddlestun  immcdiateljr  arose  from  his  seat, 
whereupon  the  appellee  struck  at  him  again. 
Huddlestun.  then  pushed  or  knocked  appellee 
down,  breaking  his  leg.  It  is  uncertain  from 
the.  testimony  of  appellee  whether  his  leg 
was  broken  in  the  fall  or  wtiether  it  ^^lb 
twisted  and  broken  before  he  fell,  but  in  any 
event  it  W|ks  broken,  accordil^g  to  the  undis- 
puted testimony,  while  he  was  engaged  in  th^ 
fight  ^ith  fiDuddlestun. 

Appellant  contends  that  where  an  accident 
policy  insures  against  an  injury  effected  ex- 
clusively by  accidental  means' there  can  be  nb 
recovery  where  such  injury  is  the  result  of 
the  vbltintary  act  of  the  insured  although 
such  ^result  may  be  entirely  unexpected  and 
undesigned,  and  insists  that  the  evidence  does 
not  even  tend  to  prove  that  the  Injury  was 
caused  by  accidental  means,  inasmuch  als  a|^ 
pellee  had  voluntarily  engaged  in  a  fight,  of 
which  the  injury  received  was  but  the  natural 
and  proiMkble  consequence.    The  costention  of 


appellee  is  based  upOA.  the  {^repoflitioB  tbU 
his  aet  in  assftulting  Huddlentim  naa  attend- 
ed with  an  .uneKpectod  And  UAii^iml  result,— 
thai  18^  the  bienki]:^  el  his.  l^y-**-aiid  one 
whidi  could  nol.have  been  reaeoaably  aatiei- 
pated  and  which  he: did  >tioi  inteiMl  to  produce. 
We  are  of  the  iOpi]iien..thikt  the.  position  of 
appellee  is-  pot  tenable  Where  ene  volun- 
tarily and' deliberately  engaigts  lA  a  fight  or 
brawl  and  places  another  in -a  position  where 
he,  too»  nxust "fight  te  defend  Jiimaelf,  it  is  a 
natural  result,  and  one  known  to  all  senaibk 
men  as  likely  to  follow,  that  one  er  both  of 
the  combatants  will  reosive  naore  or  less  seri- 
ous injury.  •  As  to  wMiher  the  assailant  or 
the  one  assailed  would,  be  -the  more  likelj  to 
be  injured  would  depend  upon  the  oompam- 
tlve  strength  and  skill  of  thei  antagonists  u 
well  as  Upon  the  fortunes  Of  tiM  eombat  It 
is  shown  in  this  ease  that  both,  appellee  and 
Huddlestun.  weM  large,  powerful  men,  pos- 
sessed t>f  more  than  average  physical  strength. 
While  app^ee  testifies  that  it  .was  his  inten- 
tion to  render. fiuddleston  {270]  incapable  of 
defending  himself  by  a  single  blow,  he  wis 
bound  to  take  notice  of  the  ftoot  that  he  might 
not  be  able  to  accomplish  that  design,  and 
that  if  he  then  persisted  in.. the  attack  the 
chances  were  largely  in  favor  ol  Huddlestsa 
ezeroising  the  right  to  defend  hiuEuelf  by  all 
necessary  means.  ApfMliee  persihted  in  the 
assault '  upon  Huddlestun  after  having  failed 
to  aocomplisfa  his  purpose  ia  striking  the 
first  blow  and-^isDntlnued  the  same  up  antil 
the  instant  that  his  leg  was>  bnoken.  In  the 
iki€antiBae  Huddlestun  was  defending  himself 
solely  by  the  use  of  his  arm*  and  fists.  Ap- 
pdflee  was  a  ]Mraeticing  physkian  and  sur- 
geon, thirty-five  ysars  of  age  at  the  time  of 
the  assault,  and  a  man  of  intelligence  and 
experience.  He 'was  boutod'to  know  that  one 
of  the  natural  and  probable  oonsequcnoes  of 
^"oluKtavily  engaging'  in  an  assault  under 
such  oiTcumstaness  was  that  he  might  he  in- 
|nred,  altlkougii  be  could  not,,  of  oourse^  forsee 
the  exact  form  of  the  injury  he  might  re- 
dsive,  or,  IndMI^  be -able  to  know  oertainly 
that  he  would  be  injured  at  alL  Sneh  bemg 
true  and  the  astonU  committed  ilpon  Hud- 
dlestun being  the  deliberate  and  voluntary 
act  of  appellee,  the  injury  whieh  be  reeeived 
as  a  result  oannot  be  said  to  havu  bees 
caused  by  accidental  means; 

An  effect  whlch^is  the,  natural  and  pirobaUc 
oonsequence'  of  as  set  or  eourse  of  action 
cannot  be*  sai<i'  to  be  produted  by  accidental 
means.  (1  Gye.  248.  >  •  In  PIdelity,  ete.  Ca 
V.  Stacey,  143  Fed.  271,  6  Ann.  Caa.  965,  74 
C.  G.  A.  409,  5  L.RJL(N.S.)  G57,  suit  was 
brought  upon  a  policy  which  insured  against 
disability  or  death  resulting,  directly  and 
Independently  of  all  other  causes,  from  bodily 
injuries  sustained  through  external,  yiolent 
and  accidental  means.    In  that  case  the  in- 
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fared  committed  an  a&sault  upon  one  Porter, 
striking  him  in  the  faee  with  Mb  list.  As 
a  result  of  the'  blow  thercf  was  an  abrbgion 
of  the  ekin  on  the  hand  of  the  insured  whieh 
afterwards  became  infected  and  resulted  in 
his  death.  It  was  there  held  that  an  injury 
received  in  this  way  was  not  by  accidental 
means  within  thenieflkning  df  the  policy.' 

[271]  In  Taliaferro  ▼.  Travelers'  Protective 
Assoc  80  Fed.  368,  49  U.  8.  App.  275,  25 
C.  C.  A.  494,  it  wa«  held  thai  the  death  of 
the  insured  was  not  accidental  wheire  it  ap- 
peared that  in  an  altercation  with  another 
he  was  the  first  to  draw  his  pistol,  and^  after 
stating  that  he  ''must  have'  reveiige"  and 
\vaming  the  other  *to  put  himself  in  shape,** 
struck  hfm  in  the  face  with  his  pistol,  wfaere^ 
upon  the' other  drew  his  own  pistol  and  shot 
the  insured,  causing  his  death.  In  passinlyf 
upon  the  question  the  court  there  said  that 
"the  deceased  voluntarily  engaged  in  an  en- 
counter with  deiCdly  weapons,  t^e  result  of 
which  was  not  an  unlikely  result  but  was 
such  as  any  reasonable  person  migbt  have 
foreseen,*'  and  that  if  a  man  '  should  do 
an  act  from  vdiich  it  was  possible  death 
might  not  result  biit  of  which  death  would 
be  the  naturally  expected  result,  such  death 
could  not  be  said  to  be  accidental. 

In  Lovelace  v.  Travelers'  Protective  Assotf. 
126  Mo.  104,  28  6.  W.  877>  47  Am.  St.  Itep. 
638,  30  L.R.A.  209,  Lovelace,  the  insured,  at- 
tempted to  eject  a  mran  who  was  drtitfken  and 
boisterous  from  the  office  of  a  hotel.  In  do- 
ing this  he  used  no  other  means  than  his 
hands,  and  while  making  the  attempt  the 
other  drew  a  pistol  and  shot  him,  causing  his 
death.  The  court  there  held  that  the  death 
of  Lovelace  was  an  aocident  and  not  a  risk 
voluntarily  assumed,  inasmuch  as  he  had 
made  the  attempt  to  eject  the  other  by  force 
from  the  office  of  the  hotel  without  knowing 
that  the  other  person  was  arined.  In  this 
case  a  different  question  would  be  presented 
if  Huddlestun  had  resisted  the  attack  on  ap- 
pellee by  the  use  of  a  dea<Uy  weapon,  but 
instead  of  that  it  is  conclusively  shown  that 
the  assault  was  met  in  kind  and  that  he  used 
no  more  than  the  necessary  means  which 
would  have  been  employed  by  any  reasonable 
man  in  his  defense. 

In  Prudential  Casualty  Co.  v.  Curry,  10 
Cal.  App.  642,  65  8o.  852,  it  was  held  that 
where  the  insured-  in  an.* accident  policy, 
while  anned  with  a  gun,  brought  on  a  diffi- 
culty w^ith  a  third  person  also  armed  with  a 
gun,  with  knowledge  of  •  that' fact,  and  the 
third  person  shot  the  insured  in  self-defense, 
his  [272]  death  was  not  occasioned  by  acci- 
dental means,  for- an  accident  may  be  said  to 
be  an  unforeseen  or  un^peeted  ^ent  of  which 
the  insured's  own  misconduct  is  not  the  nat- 
ural and  proximate  cause,:aiid. hence 'a*  result 
ordinarily  and  naturally  flowing  from 'the 


conduct  of  the  insured  cannot  be  said  to  be 
aceidentikl  even  when  he  may  not  have  fore- 
seen the  consequence^  and  the  happening  of 
an  event,  to  be  -tenned  an  accident,  must  not 
only  be  unforeseen  but  without  the  design  and 
aid  of  the '  insured. 

The-  above  cases,-  while  not  involving  the 
Identical  facts-  here  presented,  lay  down  the 
prinetplc- which  must  govern.  Applying  the 
rules  there  announced,  we  must  hold  that 
the  evidence  on  behalf  of  appellee  does  not 
tend  to  show  that  the  injury  sustained  by 
appeUee  was  caused  by  accidental  nieans,  but 
does  show  that  it  was  the  natural  and 
probable  result  of  his  voluntary  act  in  mak- 
iiig  the  assault  upon  Huddlestun. 

The  toxai  eirred  in  refusing  to  give  the  per- 
emptory instructions.  For  this  error  the 
judgments  of  the  Appellate  and  circuit  courts 
are  reversed  and  the  cause  remanded  to  the 
eireuii  court. 

Reversed  and  remanded. 
'  ■  Farmer,'  J.,  dissenting. 

■Rehearix^  denied  April  7,  1915. 
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'Generally. 

If  the  insured  in  an  accident  insurance 
policy  voluntarily  and  deliberately  engages 
in  a  fight  as  the  aggrtesor^  and  receives  in- 
juries which  are  the  natural  and  probable 
consequence  of  his  act,  there  can  be  no  tck 
c6very  under  the  policy  as  the  injuries  cannot 
be  said  to  be  produced  by  accidental  means. 
Taliaferro  v.  Travelers* : Protective  Assoc.  80 
Fed.  368,  49  U.  S.  Appj  275,  26  C.  C.  A.  494? 
Fidelity,  etc,  Co.  v.  Stacey,  143  Fed.  271,  « 
Ama.  Gas.  966,  74  a  G.  A.  409,  6  L.R.A. 
(N.S.)  65,  ret?er«tn(;  137  Fed.  1012;  Pruden- 
tial Casualty  Go.  v.-  Curry,  10  Ala.  App.  642,. 
66  So.  862;  Gainesv.  Fidelity,  etc.  Co.  Ill  App. 
Div.  386,  97  N.  Y.  S.  83d,  affirmed  188  N.  Y. 
411,  11  Ann.  Gas.  71,  81  N.  E.  169;  Fidelity, 
etc.  Cow  V.  Smith,  31  Tex.  Civ.  App.  Ill,  71 
S.  W.  391.  •  And  see  the  reported  Case.  In 
Fidelity,  etc.  Go.  Vi  Stacey,  supra,  it  appeared 
thait  the  insured  committed  an  assault  and 
.received  an  abrasion  of  the  skin  of  one  of  his 
fingers.  Subsequently  the  finger  became  in- 
.iected,  and -blood  poisoning  resulted,  from  the 
.effect  of  which  he  died  ' shortly  thereafter. 
The.  policy  insured  ''against  disability  or 
death  resulting  directly,  and  independently 
of  all- other  causes,  from  bodily  injuries  sus- 
tained through  exbernal,  violent,  and  acci- 
dental means.".  The  icourt  said:  "Everything 
conn^cted^  with  the  transaction  clearly  indi- 
eatest  that  the  insured  intended  to  d6  exactly 
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what  he  did  bn  that  ocoasion.  Therefore  Ih9 
ixjury  whieh-  he  leoeived  at  the  time  was 
the  natural  and  <h>gical  reeuli  ol  aa  inteDtion- 
al  aet  on  his  part.  He  was  a  man  of  inl^Ui- 
^ence,  and  it  mjust  be  presumed  thatr:he  kn^vf 
that  in  making  an  assault  with  his  fist  in  the 
manner  described*  he  would  probably  sustaiin 
■Mre  or  less  injury  to  himsell.  •  .  •«.  .  lA 
oj^det  to  enable  one'  to  recover  in  an  action 
based  on  an  accident  policy  on  account .  .of 
accidental  injury,  it  must  be  shown  that 
the  insured  would  be  entitled  to  recover  lor 
the  original  injury;,  and  unless  it  appears 
that  such  original  injury  was  due  to  an 
accident  then  known,  or  the  results  flowing 
therefrom  could  be  imputed  to  the-  result 
of  an  accident,  reeorery  could  not  be  had. 
All  other  results  are  aocid^ital  rcauses  disr 
connected  with  the  original  cause,  aad  can- 
not be  said  to  flow  therefrom.  •  .  .  .  in  view 
of  the  facts  in  this  case  we  are  of  opinion 
that  the  injury  received  in  the  first  instance 
was  not  due  to  an  accident,  and  therefore  the 
results  which  flowed  therefromMcannot.be  said 
to  be  due  to  an  accidental  cause.  Such  being 
the  case,  the  court  below  should  have  in- 
structed the  jury  that  there  was  not  sufficient 
leg^l  evidence,  upon  which  to  base  a  finding 
lit  fa  tor  of  thjd  defendants  in  errot,  and 
should  have  directed  them  to '  return  a  ver- 
diet  in  favor  of  the  plaintiff  in  error.  The 
court  erred  in  refusi^  to  instruct  the  jury 
to  that  effect."  In  Taliaferro  y.  Travelers' 
Protective  Assoc.  80  Fed.  368,  49  U.  S.  App. 
276,  25  C.  0:  A.  404,  the  sole  question  in^ 
Tolved  was  whether  the  death  of  the  insured 
was  occasioned  by  accident,  within  the  miean- 
ing  of  that  term  as  used  in  the  policy.  It 
appeared  that  the-  deceased  .had  been  the 
aggressor  in  an  altercation  and  was  shot  and 
killed  after  he  had  drawn  his  gun  and  struck 
his  adversary  in  the  face  with  it.  The  court 
aaid:  "Where  a  person  thus  invites  another 
to  a  deadly  encounter,  and  does  so  volun- 
tarily, his  death,  if  he  sustains  a  mortal 
wound,  cannot  be  regarded  as  accidental  by 
an^  definition  of  that  term  which  has  hereto** 
foro  been  adopted.  It  might  as  w^ll  be 
claimed  that  defeith  is  accidental  when  a  man 
intentionally  throws  -himself  across  a  railroad 
.ttack  in  front  of  an  approadiing  traiK,  or 
leaps  from  a  high  preeipice,  or  swallows  a 
deadly  poison.  It  is  possiblo  that  death  (may 
not  result  from  either  of  these  acts,  butdeatli 
is  the  result  whidi  wolild  natnriKlIy  be  ex- 
pected, and,  if  such  is  the  resiilt,  •  ii  is  not 
accidental/'  In  Prudential  Casualty  Ce.  >y. 
Curry,  10  Ala.  App.  642,  6&So..852r«comment- 
^  t>n  and  approrved  in  the  reported  •ease,  the 
court  said:  ^n  this  case  it  appears  from 
the  undisputed,  facts  that  the  insured,  •. 
!vas;at-  fault  in  bringing  on  the  difficulty 
thai  resulted- ID  his -death,'  and  thai?  he  ao- 
posted  T.  who  «was:  passing  along  ths.  pnfalio 


road,,  and  whom  he  knew  to  be. armed  witKa 
deadly  weapon, '  prof an^ly.  challenging  his  re- 
l^^tion  with  '«ome.  women'  and  presenting  % 
Yfinch^ter  rifle  at  T.  'cocked .  and  ready  to 
shoot  Teague/  That  T.  should  thereupon  de- 
fend him^e^f  by  shooting  and  moirtally  wound- 
ing [iji^uredj  wil^h  the  rifle  gun  he.  carried  in 
plain  view.  coAiU.notbe.s^id  to  be  unforeseen. 
4  ,  i.  . 7he -^. risk. . of  death  haying .  been  vol- 
untarily  assumed  under  these  circumstanoea 
by  the  ^insured  ...  and  death  having  been 
prpdrttced.by  tibose  means  which  were  reason- 
ably ealcula^^  1?>  icause  it,. his  death  cannot 
be-  said  to  have  been  an  accident  under  the 
teicms  of  the  policy  :  insuring  against  death 
through. accidental  means;  nor-  ca^  it  be  said 
to  have  been  .produced  through  accidental 
means,"  la  .-Fidelity,  etc.  Co.  v.  Smith,  31 
Tex.  Civ.,  App.  Ill,  71  S,  W.  3»1,  it  appeared 
that  the  in^ui^  made  an  unprovoked  assault 
on  one  B.  and  was  injured  by  the  latter  ii 
defending  himself  from  the  assault.  Tht 
^ourt  said:  "The  testimony  clearly  shows  an 
unjustifiable  assault  by  the  plaintiff  upon 
the  witness  B.  It.  jis  -true  that  B.  stated  that 
he  did  not  intend  to  injure  the  plaintiff,  and 
that  the  injiuries  inflicted  were  accidental,  but 
pn.  cross-exi^iQination  he-  said:  *I  struck  the 
plaintiff  in  the  scuffle,  and  that  was  all  there 
.was  to  it.  He  o|ily  threw  one-  chair  at  me.  I 
didn't .  do  anything  after  that.  He  was  strudc 
about  that  time  by  myself  to  protect  mjselL 
I  struck  him  to  keep  hUn  from  making  any 
further  advanced  on  me,  and  that  in  self- 
defense*'     The  lap^piage  quoted   shows  that 

B.  struck  the  plaintiff .  for  the  purpose  of 
prot^ecting  ^limBe^f;  and  while  he  may  not 
have  intended  to  inflict  all  the  injury  that 
was  inflicted,  his  striking  the  plaintiff  wai 
by  design  and  not  accidental.''  In  Gaines 
v.  Fidelity,  etc.  Co.  Ill  App.  Div.  886,  97 
N.  Y.  8.  36,  affirmod  188  N.  Y.  411,  11  Ann. 
Cas.  71,  81  N.  E.  169,  it  was  held  that  there 
was  sufficient  testimony  to  justify  the  om- 
ciuaion  that  the  deceased  came  to  his  death 
as  the  result  of  an  assault  eommitted  by  him 
on  the  person  of  one  C,  that  the  shooting  hy 

C.  which  followed  was  the  direct  result  of  the 
assault,  and  that  the  injuries  inflicted  on  the 
insured,  which  caused  his  death,  were  inten- 
tional and  not  accidental,  thereby  deprivisg 
the  beneficiary  of  any  right  to  recover  under 
^he  policy. 

If,  however,  an  insured  person  engages  in  s 
flght  and  suffers  unforeseen  or  unexpected  in- 
.juries  thera  mi^  be  a.  recovery  imder  a  policy 
insuring  ngainst  injuries  produced  by  acci- 
dental means.  Travelers'  Ins.  Co.. v.  Wyneis, 
ia7.  Ga.  d84»  U  &  £.113;  Lovelace  v.  Trav- 
elers^ Proteotivie  Assoc..  126.  Mo.  104,  28  8. 
W.  877>  d7.  Am./fit.  Bsp.  638,  30  HRJl.  209; 
Union  Accident  Co.  ▼.  Wittis,  44  Okla.  578. 
146  Pac.  8i2,:IiJl.Aa915D  3:58;  Union  Ca»- 
•tutlty;  etc.-,Cli».  >t.  HarrolU  98  lenn.  $91.  40 
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8.  W.  1080,  60  Am.  'J^t.  Rep.  878.  Thud  itf 
Lovelace  v.  -IVaveleife'  Protective  Aflsocl  bu* 
pra,  coiDmented  on  in'  the  rejkyrted  ta8^'>  it 
appeared  tliat  the  iisiured  was  shot  atid' 
kilied  while  attemptitig  to  efject  the  slayer 
from  the  office  of  a  hotel.  '  ki-deoidliig  wheth'' 
er  the  ooetirrehci  Was  an  *'aceidentf*  wilSfitt 
the  terms  of  the'  policy  sued  on,-  the  leourt 
made  a  distinction  between  the  natural  and- 
the  unforseen  risk's  assumed  by  the  insured, 
and  said:  '*It  may  be  assumed  that,  by  his 
course  of  eonduct,  he  voluntarily  assume  l^e 
risks  of  a  fight.  Btit'  there  is  nothing  in  the 
circumstances  to  show  that  he  volimtariiy 
assumed  the  risk  of  death.  We  consider  his 
killing  an  'accident,'  in  the  popular  and  ordi^' 
nary  s^ise  in  which  that' word  is  generally 
used.  It  certainly  was  an  accident,  so  far  as 
he  was  concerned.  We  do  not  doubt  *  that 
such  should  be  the  construction  given  to  the 
word  in  the  contract  in  suit;  aiid  that,  in  so 
concluding,  we  give  effect  to  the  tme' purpose 
and  intent  of  the  parties  to  t^e  docmncnt:^ 
In  Travelers'  Ins.  Co.  v.  Wyness,  107  Oal 
584,  34  S.  £.  113,  it  appeared  that  the  iii- 
sured  held  a  policy  insuring  him  agiaihst 
"bodily  injuries  effected  .  .  /  •  thrdugh 
external,  violent,  and  accidental  means;^'  The 
policy  stipulated  that  it'  did'  not  cbver  'Mn^ 
tentional  injuries  inflicted  by  tiie  insured  or 
any  other  person,"  "etc.  After  the  death  of 
the  insured  his  wife  brought  suit  on  -th^ 
policy;  and  the  defense  was  that  the  instrred 
came  to  his  death  as  the  result  of  4ntiftiitiontt.i 
injury  or  injuries  inflicted  on  him  by  oni^  K. 
by  means  of  a  pistoL  AccoiiAing  to  the  teir* 
tiinony  the  instired  and  another  were  in  a  bar 
room,  engaged  in  a  disctission  tOuehing  their 
relative  physical  prowess.  '  K.  entered^  ih«- 
quired  as  to  the  discussion- and  flourished  a 
pistol.  The  insured  exclaiteed  "Put  up  that 
damned  thing;  it  is  liable  to  go  off,"  and 
grabbed  it.  K.  attempted  to  t^tain  his  bold 
on  it,  and  a  scnifie  for  its  possession  ensued, 
during  which  a  bystander  ran  up  atird  seized 
K.'s  arm.  Just*  then  the  pistol  was  dis^ 
charged  inflicting  the  fatal  Wound.  The  couirt 
said:  "It  is  well  settled  by  the  Hfk'eat  wetght 
of  authority  that  where  one  person  injures 
another,  and  the  injtiry  is  not  the  i^esmt  of 
misconduct  or  participation  of  the  injured 
party,  but  is  unforeseen  by  himj  it  is,  as  t6 
Mm,  accidental,  ailthough  it  may  be  inflicted 
intentionally  by  the  olher  party."  In  thiion 
Accident  Co.  v.  Willis,  44  Okla.  578,  14B  Pi<e. 
812,  L.R.A:1015D  358,  it  appealed  that  the 
policy  pirovided  for"  p^ytnent  in  the  evfent  that 
the  insured  should  stfstain  personal  bodily 
injury,  effected  directly  and'  iridependently 
from  all  other  eauses  ithrough  external.  Vio- 
lent and  purely  accidental  meiins.  It'Wais 
further  provided  thai  ito  indemnity  should  be 
paid  for  injuries^  intentionally  inflicted  oil 
the  insured  by  hiniseH  or  some' other  peraou. 
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The  inftuted  was  knocked  down  by  a  blow 
id  "the  fafee  struok  by  another  individual^ 
taid  #astained  ^  fracture  of  the  skull,  result- 
ing in  his  dea1«h.  The  testimony  as  to  the 
origini  df  the  ttouble  and  as  to  who  was  the 
aggressor  was  conflicting.  The  court  held 
that  the  death  Was  aeeidewtal  as  to  the  in^ 
sujfed  and  said:  ''The  result  was  unforeseen 
and'  unusual,  and  not  such  as  would  ordi- 
narily follow  a  blow  with  the  flst.  It  was 
not  the  logical  result  of  a  deliberate  act,  and 
could  ndt  reasonably  have  been  anticipated. 
It  was  the  result  of  fortuitous  cir- 
cumstances:" '  In  Union  Casualty,  etc.  Oo.  ▼. 
Harroll,  98  Tenn.  5^1,  40  6.  W.  1080,  60  Am. 
St.  Rep.  873, '  it  was  held  that  the  death  of 
the  insured  would  be  accidental  although  it 
appeared  that  be  was  advancing  on  his  ad- 
versary in  a  threatening  manner  at  the  time 
the  latter  shot  him,  if  the  deceased  did  not 
know  at  the  tim^e  that  his  adversary  was 
armed  with  a  deadly  weapon.  And  for  the 
same  reason  it  was  held  -that  he  had  not 
voluntarily  exposed  himself  to  unnecessary 
danger,  so  as  to  defeat  a  reeoyery  under  the 
policy  Bued  on.  In  Collins  v.  Fidelity,  etc. 
Co: ^63  Mo.  App.  253,  the  court  said:  "Ab 
fnjnry  not  anticipated  i(nd  net  naturally  to 
be  expected  at^  a  probttble  result,  by  the  in- 
Sfmred,  though  intetttlonally  inflicted  by  an- 
other^  is*  an'  acoiidental  injtiry  within  the 
terms  of -the  poliey."  6ee  to  the  same  effect 
Accident  Ins.  Co.  v.  Bennett,  90  Tenn.  256, 
16  S.  W.  723,  25  Am.  St.  Rep:  685. 

For  cases  discussing  generally  the  eonstruc- 
tion  of  a  provision  in  an  accident  insurance 
relating  to  injuries  resulting  from  the  "intent 
tional  act'^  of  the  insured  or  another  see  the 
note  to  Ryan  v.  Continental  Casualty  Co.  Ann. 
Gas.  1914C  1234. 

■If  the' insured  is  defending  himself  or  is 
retreating  from  the  attack  of  an  adversary 
and  Keeeives  an  unforeseen  or  unintentional 
injifry  there  may  be  a  recovery  under  a  policy 
insuring  a^gainst  injuries  produced  by  acci- 
dental means.     Phelan  v.  Travelers'  Ins.  Co. 

38  Mo.^4pP-  ^^^l  ^y^ra  V.  ^MylaQ4  Casual- 
ty Co.  123  Mo.  App.  682,  101  S.  W.  124 ;  Erb 
y.  Commonwealth  Mut. '  Ace. '  Oo.  232  Pa.  St. 
215;'  81  Atl.  207.  See  also  Newsome  v.  Trar- 
tftlerls'  Ins.  Co;  143  Oa.  785,  B5  S.  £.  1035. 
Bee  also  Allen  ▼»  Travelers'  Protective  Assoc'. 
168  la.  217,  143  N.  W.  074.  In  Phelan  t. 
Tf'avelers'  Ins.  Co.  supra^'lt  appeared  thM 
ifae'  plaintiff  waa  injured''  while  defending 
Kimself  from  an*  Unexpected  attack.  The 
^ourt  said :  *The  defendant  is  unquestion- 
ably Uitble  unless  it  escapes  by  reason  of  two 
of  the  cbnditrdns  of  the  COnti^act  of  insurance, 
or  by  either  of  such*  conditions.  The  firsts  of 
these  cOtaditions  is,  that  the  injury  shall 
happen  'through  e^ctemal,  violent  andacei- 
dental  means.'  •I'he  second  is*,  that  when  the 
IttjUry'  is  becasi^ned  'by  intentional  iUjurles 


M8 


CITS  XHI$  VOL.  AKN.  CAS.  1^16C, 


ULflicted  by  the  insured  or  any  other  person.' 
Aa  to  the  first  point,  there  is  no  doubt  here 
but  that  the  injury  to  phiintiff  wa9  from  ex^ 
temal  and  violent  means  and  the  only,  ques* 
tion  is»  was  it  aocidental?  An  accident,  as 
commonly  luderstood,  is  an  occurrence  which 
is  not  intended ;  and  therefore  a  thing  which 
is  done  intentionally  is  not  done  accidentally. 
But  as  to  the  condition  of  the  policy  now 
under  consideration,  we  must  restrict  the 
words,  accident  and  intentionally  as  they  will 
apply  to  the  conduct  of  the  insured  as  dis- 
tinguished from  the  conduct  of  the  party  do- 
ing the  injury.  .  .  .  We  are  of  the.  opin- 
ion that  as  to  .the  plaintiff,  the  injury  though 
intentionally  inflicted  by  his  assailant,  was 
an  accident  within  the  meaning  of  the  policy, 
and  for  which,  but  for  the  second  condition 
above  quoted,  defendant  would  be  liable."  In 
£rb  V.  Commonwealth  Mut.  Ace  Co.  232  Pa. 
St.  215,  81  Atl.  207,  it  appeared  that  the 
insured  was  killed  by  shots  from  a  pistol 
in  the  hand  of  his  wife's  sister,  aa  they  were 
fighting  for  its  possession.  The  assault  had 
been  started  by  the  deceased  but  at  the  time 
of  the  shooting  he  had  withdrawn  and  was 
acting  in  defense.  It  was  also  found  that 
the  shooting  was  imintentional.  Hie  court 
said:  "Under  the  words  of  the  policy  the 
death  of  an  insured  would  not  be  effected  by 
accidental  meanf.  if  it  were  not  the  natural 
and  probable  consequences  of  his  own  act,  and 
should  have  been  foreseen.  It  would  not  be 
accidental  if  the  result  of  a  duel  or  of  a 
deadly  assault  commenced  by  him  where  he 
had  reason  to  expect  a  deadly  defense  and 
generally  where  by  his  conduct  he  had  invited 
violence,  the  reasonable  consequence  of  which 
he  should  have  anticipated.  But  under  the 
facts  of  this  case,  the  insured  had  no  occasion 
to  anticipate  danger  when  he  began  the  as« 
sault;  he  continued  the  struggle  after  be.  had 
lost  the  pistol  to  prevent, its  use  againat  him- 
self and  had  wikhdra\ni  from  the  conflict 
when  he  received  the  fatal  wound*"    . 

I^artMilar  Clatiaea  in  Policy. 

,  Where  the  aecident  policy  sued  under  conr 
tains  a  specific  clause  against,  fighting,  and.it 
appears  that  the  insured  was  injured  in .  a 
fight  in  which  he  was  the  aggre^spr,  there  can 
be  no  recovery.  Gresham  v.  Equitable  Ace 
IM.  Co.  87  Ga.  497>  .13  S.  K  75^,  27  Am.  St. 
Rep.  263,  13  L.R.Aw  838 ;.  Washington  v.  Unio|i 
Casualty,  etc.  Co.  115  Mo.  App.  ^27,  91  ,3. 
W.  988;  Morris  v.  Travelers'  Ins,  Co.  (Tex.) 
,43  S.  W..a98.  In  Greaham  v.  Equitable  Aoo. 
.Ins.  Co,  supra^it  appeared  that  the  accident 
policy  sued  on  coYeredi  bpdily  injuries  inr 
fiicted  by. .  external,  yiolent  and  accidental 
means.  It  excepted,. however,  yarious  classes 
of  accidental  injuries  whiqh  might  be  em- 
braced, in  those  general  {terms,,  among  them 


being  those  caused  by  duelling,  fightmg, 
wrestling,  etc.,  those  happening  in  oonae- 
quence  of  voluntary  exposure  to  unnecessary 
danger,  hazard  or  perilous  adventure,  or 
while  engaged  in,  pr  in  consequence  of,  any 
unlawful  act,  and-  all  injuries  the  result  of 
design,  either  on  th^  part  of  the  claimant  or 
any  other  person.  The  court  said:  "A  fault- 
less and  unwilling  conflict  by  the  insured,  one 
which  he  neither  provoked  nor  invited,  one 
which  he  did  not  accept  when  formally  or  in- 
formally tenderedi  one  in  which  he  was 
forced  to  engage  for  self-defence  alcme  and 
from  which  he  withdrew,  or  endeavored  in 
good  faith  to  withdraw,  when  his  defence  was 
accomplished,  ought  not  to,  and  would  not, 
be  treated  as  a  causative  fight  on  his  part 
within  the  meaning  and  intent  of  the  policy, 
but  would  be  regarded  as  right  and  proper 
resistance  to  aggressive  or  .offensive  violence. 
•  .  .In  order  to  attribute  to  the  insured 
lUiything  caused  by  the  fight  he  must  hare 
had  some  voluntary  agency  in  causing  the 
fight  itself.  If  he  had  such  agency,  if  by 
improper  speech  or  voluntary  conduct  he  vaa 
a.  material  factor .  in  bringing  on  the  fight, 
he  wsJSi  as.  between  himself  or  his  wife  and 
the  insurance  company,  chargeable  with  the 
consequences,  li  the  fight  was  the  cause  of 
the  nohortal  injury,  and  he  was  the  cause  of 
the  fight,  whether  in  whole  or  in  part,  he  was» 
to  th|it  extents  the  cause  of  his  own  death. 
JI  he  begat  the  £ght,  and  the  fight  begat  the 
shooting,  and  the  shooting  b^at  the  injury, 
he  bore  an  ancestral  relation  to  the  last  off- 
spring as  well  as  to  the  first.  At  all  events, 
bcHig  father .  to  the  fight,  neither  he  nor  his 
wife,  under  the  terms  of  this  policy,  could 
profit  by  ^e  .fight  or  by  what  it  brought 
forth."  In  Washington  v.  Union  Casualty, 
etc  Co.  115  Mo.  App.  627,  91  S.  W.  988,  th« 
court  said:  "The.pireaent  action  ia  based  on 
a  policy  of  insurance.  The  judigment  in  the 
trial  court  was  for  the  plaintiff.  The  plain- 
tiff became  engaged  in  a  difficulty  with  an- 
other, in  which  we  shall-  assume  the  other 
party  was  the  aggressor  and  that  plaintiff 
was  without  fault.  In  the  difficulty,  the 
other  party  threw  a  brick  at  plaintiff  strik- 
ing him.  on  the  arm  and  injuring  him.  The 
policy  contained  the  following  clause:  'This 
insurance  does  not  cover  disability  from 
chronic  or  venereal  diseases  or  diaeasea  not 
conui|on;to  both  sexes;  or  from  diseases  re- 
sulting, from  the.  use  of  intoxicants  or  nar- 
cotics; or  from  disease  or  sickness  or  ior 
jijgrief  reaultvig  from  a, surgical  operation; 
or  fron^  injuries  intentionally  inflicted  upon 
the  aasured  ,or  received  while  or  in  conse- 
quence of  violating  ^e.  law,  or  fighting.' 
There  <can  be  no  doi|bt  that  the  judgment  ren* 
dered  is  in  the,  face  of  the  express  proviaioa 
of  the  policy.  That  provision  ia  that,  if  the 
Injury  was  inte^ionally  inflicted,  there  was 
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10  liabiliiy.  In  other  word*  tiie^e  wm  no 
msuraiioe  lor  sudi  ohvaeier  oi  injury.  Such 
has  boen  the  deoikion*  m  a  numlier  'Of  oaMS 
directly  on  tbo  qtiiMtloit."  In  Morris  t.  Trat* 
elers'  Ine.  Go.  (Tex.)  43  S.  W.  898,  it  ap-f 
peered  that  the  accident  poiicy  sued  on 
insured  aga^^t  i^ll  'a^b^eiitB  except- those  aris- 
ing from  catises  therein  mentioned,  %hich 
were  accidente  from  fighting,  from  violating 
law  and  froni  intentional  injuries  inflicted 
by  the  ineored  or  another.  The.  insured  was 
kiUed  in  a  fight  brought  «n  by  hinualf.  13m 
court  said:  ''It  wae  admitted  by  appellairts 
that  [hisnred]  oaUie'  to  his  death  nrhile  en* 
gaged  in  a  fight  brought  on  by  himself,  and 
in  open  yiolation  of  law,  and  that  the  policy 
was  thereby  rendered  null  and  void.'' 

However,  it  has  i>een  held  that  where  tie 
insured'  is  fighting  in  self -defuse  and  ens- 
tains  an  injury  there  may  be  a  recovery  under 
an  aeeident  policy  although  it  contains  » 
specific  clause  against  fightingi  Thus  in 
Coles  V.  New  York  Casualty  Co.  87  App. 
Div.  41,  83  K.  Y:  8.  1063,  it  appeared  tha€ 
the  policy  sued  on  provided  tiiat  it  did  not 
9over  injuries  '''resulting,  directly  or  in? 
directly,  wholly  or  in  piart,*  from '  'flighti^igi 
wrestling,  scuffling,,  altercation,  feud,  quarrel 
or  assault/  •  or  from  Voluntary  or  .  unneces- 
sary exposure  to  danger.' "  ThB  insured  wias 
a  bartender.  On  the  occasion  of  his  receiving 
the  injury  complained  oi  he>  had  opened  the 
door  of  the  bar  room  where  he  was  employed 
and  ordered  an  individual  to  leave  the  place 
because  of  some  disturbsnee  he  was  creating. 
The  latter  grappled  with  the  plaintiff,  causing 
him  to  fa'n,  and  thereby  the  injury  was  in- 
flicted. Hie  plaintiff'  testified  that  he  acted 
solely  in  self-defense:  The  court  In  reversing 
a  judgment' in  faverof  the  defendant,  eaidt 
''In  the  absence  of  any  contrary  qualification 
in  the  language  of  the  policy,  it  is  reasonable 
to  assume  that  this  -fighting,  wrestling,  seuf- 
fling,  etc.,  wlndi  are  guarded  against  hy  the 
provisions  in  question,  refer  to  altercations 
iar  which  the  insured  is  in  some  d^ee  to 
blame  and*  in  which  he  is,  to  aeme  extent 
«t  least,  a  voluntary  partiiripaa4,  and  not 
to  those  which  are  unavoidabie  and,  beyond 
his  control,  or  which  Have  neit  been  occasioned 
by  any  improper  conduct  on  his  part.  The 
terms  <e#  tlM  policy  are  to  be  strictly  con- 
strued against  the  insurer,  and-  all  questions 
oi  doubt' resolved  in  fiatvor  of  the  insured.*' 
In  Supreme  Council,  etc.  v.  QarrigU%  104  Ind. 
138,  3  N*.  E.  818,  54  Am.  Rep.  298^  the  court 
saidr  'The  charge  tlmt  appellee  wiw  engaged 
in  an  affray  is  moreover  the  -statement  of 
a  conclusion,  and  H  not  sufficient  to  meet  the 
averments  In  the  complaint;  thai  appellee  re- 
ceived the  wound  Without  any  agency,  fault 
or  negligence  on  his  part^  If  the^  facts  were 
stated  instead  of  the  conclusion,  as  the  rvles 
of  pleading  require,  it  might'  appear  that  the 
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only. part  app^Uee.  toolc  was  in.defenoe  of  his 
person  against  the  assaults  of  his  i^dversary 
or  adversaries,  and  that  thus,  whatever  In- 
juries he  received  were  received  without  any 
fault  or  wr^ng  on  hie  part.  Nor. will  it  do 
to  say,  that  because  the  injury  was  inten- 
tionally inflicted  by  the  assailant  and  wrong- 
doer, it  was  not  accident  to  appellee^  within 
the  meaning  of  the  word  'accident/  as  used 
in  the  relief  fund  laws,  etc,  of  the  order." 
However,  in  U.  8.  Mutual  Aco.  Assoc  v.  Mil- 
lar, 43  IlL  App.  148,  the  court  said:  "Under 
the  certificate  of  insurance. in  this  case,  It  is 
stated  that  the  insurance  under  that  certifi- 
oate  shall  not  extend  to  or  cover  accidental 
injuries  resulting  from,  or  caused  directly  or 
indirectly,  wholly  or  in  part,  by  fighting. 
That  the  injury  to  plaintiff  resulted  directly 
or  indirectly  from  the  fact  of  the  aljtercation 
between  him  and  C.  is  qlearly  shown  by  the 
evidence  in  this  record,  and  this  whether  the 
inj.ury  occurred  during  or  immediately  fol- 
lowing the  struggle.  The  fapt  that  the  as- 
sured engaged  in  ft  fight,  though  he  himself 
was  not  the  assaulting  party,  is  clearly  with- 
in, the  meaning  of  the  terms  of  the  policy  as 
excluding  injuries  so  received  from  its  opera- 
tion and  insurance  as  being  caused  by  fight- 
ing .or  being  intentionally  .in^ted  by  an« 
other."  ., 

.  Where  it  appears  that  the  insured  was  in- 
jured while  fightjing  and  the  action  is  de- 
fended, pn  the  ground  that  the  injuries  result-> 
ed  from  a  "voluntary  e^cpiosure  to  unnecessary 
danger,"  the  right  to  recover  depends  on 
whether  thfi|  insured  wSrS  the  aggressor.  Thu^ 
in  £mpire  L,  Ins.  Co.  v.  Johnson,  142  Ga, 
330,  82  S.  B.  803,  an  action  on  a  pqlicy  which 
provided  that  the  Insurer  did  not  assume  lia- 
bility ;for  risks  "where  the  accident  or  dis- 
ability therefrom  results  wholly  or  partially, 
directly  or  indirectly,  from  voluntary  ex- 
posure to  unnecessary  danger,"  it  appeared 
that  the  insured  was  killed  as  the  result  of 
a  blow  received  while  fighting.  The  evidence 
of  the  details  of  the  fight  and  particularly 
as  to  ho«r  it'  Jkegaa  -fwkM :  aouiietlng.  The 
court  held  that  it  was  proper  under  the  issues 
of  the  case  and  the  evidence,  for  the  court  to 
instruct  the  jury  ^iis  16116^ :  "If  you  believe 
the  plaintiff's  husband  did  not  voluntarily 
enter  into  a  fight,  but  became  involved  in 
it  by  the  fault  of  Zuber,  and  what  he  did 
was  in  defense  .of  himself,  then  such  act  on 
the  part  of  the  plaintiff^s  husband  would  not 
bar  her  right  to  recover,  and  she  could  re- 
^vttr  -the  "Whole  lanoionBt.  of.  the.  poljbi^,"  .  In 
Campbell  v.  V'id^ty,  etc.  Co.  ,109  J$y.  661, 
80  S.  W.  492,  22  Ky.  L.  R.  1296,  it  appeared 
that  the  insured  was  shot  and  killed  by  a 
policeman  on  whom  he  had  committed  an 
assault.  Tlie  action  was  defended  on  the 
ground,  inter  ■  alia,  that  the .  insured  had 
■voluatarUy.  exposed  himself  to  danger.     On 
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appeial  the  coiirt  said  that  the  jury  ishould 
have  been  instructed  in  substance  as  follows:' 
"If  the  jury  believe  from  the  evid<hic6  that 
tthe  assured]  assaulted  [the  policeman]  and 
at  the'  time  of  such  asisault  realized  that 
such  assault  watd  dangerous  to  him  [the  ae^- 
sured]  arid  with  6uch  knowledge  and  con- 
sciousness of  such  dangei*  voluntarily  made 
the  assault  which"  apposed  him'  to  the  datiger, 
they  should  find  for  the  defehdant."  In 
Cbllins  V.  Fidelity,  ieitc.  Co.  63  Moi  App.  253, 
liie  court  said:  '"As  to  voluntary  exposure  tb 
danger,  we' nefed  merely  say  that  there  w!aa 
evidence  teriding  to  shof^  that  deceacjed  wtong- 
fully  brought  on  the  difficulty,  which  he  miikrt 
have  known'  might  likely  result  fatally,  audi 
which  did  result  in  his  death;  atfd  dM  there-* 
by  expose  himself  to  unnecei^ary  danger. 
But  there  was  also  evidence  iti  plaintiff's  b€f- 
half,  tending  to  show  that  he  did  not  bring 
on  the  trouble  and'  that  the  difiiculty  was 
withotlt  his  fault  and  ndt  within  expectation; 
In  such  instance,  tho'iigh  there  is  an  exposure 
to  danger,  it  is  not'  a  voluntary  exposure. 
Each  of  these  views  were  submitted  to  thts 
Jury  aftd  we  must  accept  the  verdict  as  «(up* 
porting  t^e  plaintiff's  contention.  Sirit^e  the 
deceasdd  did  not  voluntlirily  expose  hinrsell 
tb'  unnecessary  danger,  and  sinee  his  death 
resulted  from  a  pistol  shot  intentionally 'ttred 
at'  him  by  K.  we  are  l6d  to  the  conclusion, 
.  .  '".  'that'  the  death  was  an  acddent, 'as 
that  term  should  be  applied  to  the-  de<^ea6'ed.'' 
For  a  general  discussion  of  the  'construc- 
tion of  the  tenfl  "voluntary  exposure  to  un- 
necessary danger'*  as  u^d  in  an  accident  in- 
surance policy,  see  the  notes*  to  Huntv:  U: 
S.  Accident  Assoc.  10  Ann.  Ca8.'44^;  Bakalars 
V.  Continental  Casualty  Co.  18  Ann:  Casl 
1123,  arid  Empire  L.  Ins.  Co.  v;  Johson, 
Ann.  Cas.  1916B  267. 
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Innurmttt^  -«-  Iiumriilile  Iiit«i««t  -«  Pol* 
ley  TalMk  Omt  by  Xarared. 

Where  a  .pettou  procurea  insurance  upom 
the  lif«  of  Another,  it  is  .the  general  rule  that 
he  must  prove  an.  insurable  interest  in  such 
life  An  order  to  recover  upon  such  policy; 
but,  where  a  per/son  insures  his  oWn  life  and 
appoints  another  to  neceive"  the  proceeds  0< 
j6uch  iniutance,  the-  ^ppOinte^  establishes  a 


prima 'fade  Hght  to  recover'^  fcy  pir^ving  the 
dontract.  of:  Insurartov  add  ih^  Imppening  ni 
the  event  vufau  which!  it  da  to  heoome  payable. 
II  lACta  efxiati.^hich  pr/eflu4e  e^^k  reeoveiy 
they  aro^niAttiers  /of  .defeiu^- 
fSee  note  ^i  end  ol!  this  case.] 

9exieftoft^   AMo.e|MitSoiU   r-..97-l*ws  - 
,  Besisnatlon  of  Beneficiaries. 

^  The  classes  of  persons  eligible  as  beneficU- 
^es  Under'  policies  Issued  by  a  fraternal  as- 
sociation ^are  to  be  deterihined'^by  the  rules 
adopted  for'  thfe'expk'eBS  purpose  of  govemiog 
Mdh  mattero;  ^nd  not  '•h^  genenl  staieteiiti 
nade  lor  tthe  pmrpoMcol  indicating  the  geper- 
al  obj^ot'of  BU^  ii^oi(^ti|dn,  an4  restrictions 
Umitipg,  the; closes  w^o  m^y  be  so  jdesiguatcd 
must  be  expressed  in  positive  terms  and  can- 
riot  be  inferred,  from  general  statements. 

Stftt^ment  in  Coiistitntioii  as  Restrie- 
tivc. 

The  by-litWs  of  the  aisoeiatfon  having  pro- 
vided 12iat  policies  may  1^  made  payisble  to 
^e  affianced  wife  of  tie  iiisurcid»  a  policy  so 
payable. is  v«ilid«  aitho«gh  the  ^ject  <rf  the 
association^  as .  st#,ted  in.  its  constitution,  u 
to.  provide,  iubsi^rane^  for  t^e  survivii^  rel- 
atiyes  of  its  members.  ,  .    , 

JSee  Ann.   Cas.  11913E  492.]    ' 

Inmoval  Rolatlon  bietween  Xnavred  aad 
.    Beneficiary. 

t7nder  the  evidence  in  this  case,  -the  court 
did  not' err  in  refusing  to  find 'tha1> 'immoral 
relationa  existed  between'  the  hAured  and  his 
beneficiary.-.    .•-  r     ' 

(Syilai»us  (if  court*) 
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Appeal  .from  ..'Distrlot.  Coijurtfe  Heniu^ 
QCHuity:    JesxbTi- Jiid9e<  • 

•'■,■■■  ..I :  ■  .  •  . 
'  Action  Oft  benefit  eevtifical^,  William  U 
Chriitensoa  et  aL»  plafintifif^and  3$ary:Had« 
som  defendajit*.  Judgm^^  iof  d^endant 
PlaiBtiff?8  appeal.'  The :la^ ,4Lre  otated  is 
the  opiaioii*    Ai7||imeiK' 

•     •  ••        ..        '  •  ■•    • 

.  Jay  W.  -Crime  lor  appelUnta.    . 
Orotte  ifi  Mmdem  lor  respondeottf, 

'IS  .  ..  -      . 

[226]  TATBee^'C.^rtOB  J-une  ?»•  19<MI,  Jamsi 
F.  OhristwiBon  procarted'the'Daaiifti  Brotfaer- 
liood'in- Amer|ea>'Dl  twhioh  he  was  a  BMsber, 
to  issue  to.  hiM  >d  benefit  oeDtiaeal»  im  $1,066 
fiayablei  «pon  hiadeatik,  to  Aeficndaat^  Mary 
Madson,;  as  fais  betrotbed.  He  paid  all  the 
assessitaents-  u^on  tli»  oertaficaAe  vatil  his 
dea-tii  whititk  ooeamedi  ia  DetemheTi  X91&.  la 
October^  14^11,  he  detiveved  ike  -oerUfifiate  to 
liak-y  Madsoniyithe  benefioCtey  thenin  Baaed, 
who  has  ftret  time  rmrtaiiied'  it,  but  he  was 
atever  married  to  ^er.  He  h$A  beea  ^revkHio- 
ly  married)  and  had  ^ronnn-up  ehilclrea,  but 
his  wile  had  .paoonred  adivftroe  from  him  oa 
April  5,  1900..  Alter  Jbia  death^.hia  cbiMrefi 
brought  this  suit  against,  the  biotherhood  to 
recover  Hhe  t  amount  oi  the  .oertifieate.  The 
^rotherbood  admitted  liability  under  the  cer- 
tificiutdy  |NMd: '  the   noQey    into  oourt^   and 
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cauted  Mary  Madwm  to  be  aubstUuted  as. 
dafendsatu 

The  suit  prooteded  to  ttial;  between  the- 
diildffeA  as  plakiti£b  aad  Muj .  Madaon  ae 
defendant,  and  ebe  will  •  be  referred  to  at- 
defendant  hereafter.  The  caee  wae  tried  by 
the  eoQTt  witfacmt  a  jury.  The  court,  among* 
other  things,  found  that  defendant  wae  the 
afilaneed  wile  ef  Jamea  P.  Chrintenson;  that 
both  the  hiw  and  the  nilea  ^f  the  order,  aur. 
thorised  the  iiBuance.  of:  benefit  eertifieatea 
payable  to  the  afllanedd  wife  of  the  .in8Ul«<i;. 
and  that  the  oertifioate  in  eontroters^  wai» 
by  its  terme,  payable  to  •defendant,  as  apich 
aiBancedf  wife,  -llie  oourt  thereupon  directed 
that  judgment  be  entered  to  the  effect  thaii 
defendant'was  entitled  to  the  proeeedA  cdtth^ 
certificate,  and '  that  the  SEMiney  paid  into 
court  be  delivered  to  her.  -  Plaintiffs  appealed 
from  an  order  denying  tilieir 'motion  for  a  wxw 
trial.  .1 

1.  Plaintiffs:  ineist  that  the  evidenee  is  not 
sufficient  to  frustain  the  -finding  thiat  defends 
ant  was  betrothed  to  Christenson.  .  His  death 
[227]  debarred  her,  a  party  in  inter estv  ^m 
testifying  as  to  eonversatSons:  betwceii  then\« 
and  the  only  evidenee'to  suppdrithe  finding 
is  the  faiet  that  the  eertifieate,  by  his  direc? 
tion,  was  made  payai)le  :to  her  a^  his  be-i 
trothed.  Plahitiffs  invoke  the  rule,  frequents 
ly  stated  in  the  hoo\fB,  that  the  beneficiary 
under  a  policy  of  life*  iniiuraiioe,  in  order .  to 
recoVer  thereon,  must*  allege  .and  prote  sa 
insurable  interest  in  the  life  of  the  insured* 
This  rule  is  based  xipoh  the  theory  ^at  a 
policy,  isBUM  to'  one  w(ho  has  no  interest  in 
the  continuatioh  of  the  life  of  the  person 
insured,  is  both  a  gsinbling  coatraot^  and.  a 
contract  tirhSeh  creates  a  motive  for  desiring 
the  termination  of  such  life,  and  ,is  therefore 
against  public  policy  land  void.:*  The  rule  is 
applied  Tery  generally  where  the  insurance  is 
procured  by  the  beneficiary  and  the  suit  is 
consequently '  founded  upon  ar  ooniiraQt  be- 
tween the  benefloiary  and.tiie  insurer;,  but 
where  the  insihred  himself  procures  the  in- 
surance, t&e  contract  is  between  him  and  the 
insurer,'  not  between  the  beneficiary  and  the 
insurer,  and  his  interest  in  his. ewqa' life, sun- 
tains  the  policy  and  need  not  be  proven.  In 
such  case  he  has  the  right  tb  appoint  the 
person  to  whom  thi  proceeds,  of  <  the  policy 
shall  go,  and>  if  he  make  such  appointm«it^ 
the  one  so  appointed  takes  by  virtue -of  the 
contract  between  the  insured  and  the  insurer^ 
not  by  virtue  of  a' contract  between  the. in- 
surer and  the  appointee^  and  in  order  to 
recover  thereon  it  is  0nfficient  ior  the  *  ap- 
pointee to  prove  the-  oodtraet  and  the  hap- 
pening of  the  event  which  entitles  him<  to  th0 
benefit  thereof.*-  H  there^be  faots  which  pre* 
elude  the  appointee  from  recovering,  they 
should  be  ailleged  andt  prorbli  .as  a^defense. 
In  other  words,  if  the  insured -himseli:  pro- 


cured the  issuance  of  the  policy  and  doused 
the  beneficiary  to  be  named  therein,  the  pol- 
icy  is  prima  faoie  evidence  thai  the  benefi- 
ciary so  named  is  entitled  to  the  proceed?- 
th|3reo£  at  the  death  ol  tbe. insured;  but,  if 
tb^  insured  did  not  procure  the  issuance  of 
the  policy,  the  beneficiary  thereunder  must 
allege  and  prove  the  Ificts  entitling  him  to 
receive  such  proceeds.  In  Campbell  v.  New 
England  Mut.  L.  Ins.  Co.  98  Mass.  38;L,  the 
court  sayi 

"The  policy  in  .this  case  is  upon  the  life  of 
Andrew  CampbelL     It  was  made  upon  his 
applici^tion ;  it  issued  to  him  .as  'the  assured;^ 
tho  premium  was  paid 'by  him;  and  he  there-; 
by.  became  a  member  of  the  [228]  defendant 
corporation.     It  i^  the  Interest  of  Andrew 
Campbell  ^n  bis  own, life  that  supports  the 
policy.     The.plf^^i^tiff  did  not|  by  virtue  ot 
the  clause,  declaring  the  policy  to  be  for  her 
be|iefit»  become  the  assfired..    She  is  merely 
the  person  designated  by  the  agreement  of 
the  parties  to,. receive  ^e  proceed^  of  the 
policy,  .upon  the  (death  ol  the  assured.     The 
oontract  (so  long  as  it  remains  executory), 
the  Jii^terest  by  w^^ich  it  is  support^,  and  the 
relation  of  upieippibership,  all  cf^ntinue  the  .same 
as  if  no  such  clause,  were  inserted.    Fog^  v. 
Middlqse^  Mut.  F.  Jd^.  Co..  10  Gush..  (Ma^s.) 
3?7,  34Q;  Sandford  v.  Mechanics'  Ins.. Co.  1^ 
Cttsh.  541,;  Hale  v.  Meohanics'  F.  Ins.  Co.  6 
Gray   (Mass.).  169,  6a  Am,.  Dec?.  410;  Camp- 
bell v.  Charter. Oak  F.  etc^-lns.  Co,  10  Allen 
(Mass;.)    213;   Foxbe^  v.  .^merican  !Mut.  L. 
Ins.  Co.  15  Gray   (Mass.)   249,  77  Am.  Dec, 
360.     It  was  not  necessary^ ,  therefore,  tha£ 
the  plaintiff  should  show,  that  she  had  an 
interest  in  the  life  of  Andrew  Campbell^,  by 
which  th^  policy  .could  b^  supported  as  a 
poJiicy. to  herself  as  the  assured."    The  aame 
rule  is.  recognized,  by  other  courts,    ^tna  L. 
Ins*  Ck).  V.  France,  94  U.  S.  561,,  2^  U.  S. 
(L.  ed.)    287.;  Provident  L,  Ins.  etc.  Co.  v. 
Qaum,  29  Jnd.  236;  Milner  v.  Bowman,  119 
Ind,  448,  21  N,  E.  1094,  6  L.B.A.  95;   Pru- 
dential X|ia*  Co.  V.  Hunn,  21  tnd.  App.  52$, 
52  N..  E.  772,  69  Am.  St  Rep.  380;.  Union 
Fraternal  League  v.  Walton,  100  Ga.  1,  34 
S.  E,  317,  46  L.R.A,  434,  77  A°»-  St.  Rep. 
350;  Foresters  of  America  v.  Hollis,  70  Kan. 
71,  78  Pac«  160,  3  Ann.  Cas..  535;  Guardian 
Mut.  lu  Ins.  Cjc'v.  Hogan,  80  111.  35,  22 
Ami  Rep.  180;   Massachusetts  Mut.  L.  Ins. 
Co.  V.  Kellogg,  82  III  614;  Scott  y,  Dickson, 
108   Pa.   3t..fi,   66   Am.    Rep.    192;    Hill   v. 
United  L.  Jns.  Assoc.  154  Pa.  St.  29.  25  Atl. 
771,  35  .4m.  S]^.  Rep.  8Q7;   Brennan  v,  Pru- 
dept^alil^s.  Co.  148  Pa.  St.  199,  23  Atl.  901; 
Heinlein  v,.  In^>erial,L.  Ins.  Co.  101  Mich. 
260,  59  N.  W.  615,  25  L,R.A.  627,  45  Am, 
St.   Bep..409;    Fairchild   v.  .North '.^astern 
Mut.    L.   Assoc.    51    Vt.    613;    Bursing^r'  v. 
Wsitwtawn  Bai*,:§7,W.is.  75,  30  N.  ^^2dO, 
58  Am.  Rfp.  94$.;  Dolan,  v.  Suf^reme,  b^opijj^ 
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etc.  152  llich.  266,  16  L.K.A.CN.S.)   555,  1« 
Ann.  Cas.  232,  ahd  tiote  appended  thereto. 

2.  Plaintiffs  contend  that  defendant  entered 
into  meretricious  relations  'with  Christenaon 
and  by  so  doing  terminated  the  betrothal. 
There  is  no  ilnding  that  any  improper  rela- 
tions existed  between  them.  Plaintiffs  made 
a  motion  to  amend  the  findings  by  inserting 
[22d]  therein  a  statement  thkt  defendant  be-' 
came  the  mistress  of  Christenson.  The  court 
denied  this  application,  and,  under  the  evi- 
dence, it  catinot  be  held  that  the  court  erred 
in  jso  doing.  As  the  existence  of  the  alleged 
improper  relations  has  not  been  established, 
it  is  not  necessary  to  determine  whethefr  the 
marriage  engagement  Would  be  broken  by  sub- 
sequent cohabitation  without  being  married. 

3.  Plaintiffs 'further  claim  that  the  coMSti-' 
tut  ion  of  tlie  Danish  Brotherfabod  in  America 
excludes  the  betrdthed  of  the  insured  from 
the  class  of  persons  tb 'whom  benefit  certifi- 
cates may  be  made  payable.  The  brothei^dod 
is  ^lcb^porated  under  the  laws  of  the  fitate 
of  Nebraska.  The  ci^rtificatle  in  qtlestion  was 
issued  in  the'  state  of  Minnesota  to  a  citi^n 
of  Minnesota.  The  laws  of  bbth  Nebraska 
and  Minnesota  provide  that  such  certificates 
may  be  made  payable  to  the  affianced  wile 
of  the  insured;,  and  the  by-laws  of  the  Danish 
Brotherhood  contain  a  like  provision;  But 
plaintiffs  contend  that  this  provijsion  of  the 
by-laws  violates  the  constitution  of  the  broth- 
erhood and  is  Toid.  The  provisions  of  the 
Constitution  upon  which  plaintiffs  rely  are 
the  folldwing: 

"Sec.  2,  The  object  of  the  Danish  Brother- 
hood is  to  work  toward  a  union  among  th^ 
0anes  in  America;  to  perpetuate  the  memo- 
ries from  Denmark  and  to  strengthen  each 
other  in  true  brotherhood;  to  help  one  an- 
other by  financial  aid  to  sick  and  needy  mem- 
bers; to  help  unemployed  brothel's  to  employ «• 
ment,  and  to  provide  for  an  insurance  and 
guarantee  fund,  whereby  every  brother  will 
have  a  guaranty  that  his  survivinig  relatives*, 
in  case  of  his  death,  will  receive  a  sum  as 
stipulated  by  law,  and  to  aid  the  local  lodges, 
in  cases  where  long  continued  sickness'  or 
some  accident. makes  extra  assistance  neces- 
sary. 

"Sec.  6,  In  case  of  the  death  of  a  bfother, 
the  brotherhood,  according  to  the  constitu- 
tion and  by-laws,  shall  provide  for  the  pay- 
ment to  his  surviving  relative^  of  such  sum 
as  is  described  in  his  certificate  of  member- 
Ship,' and  which,  according  to  the  constitutibn 
and  by-laws,  is'  his  rightful  due,  either  $250, 
$500  or  $1,000,  according  to  the  scale  sifter 
which  he  has  paid,  while  the  assessment, 
which  every  member  must  pay  to  thiri  object, 
must  not  exceed  the  provisions  describe  in 
the  by-laws.'* 

[230]  These  sections  of  the  eonstitutioh 
merely  give  a  general  outline  of  the  pnrpose 


of'  the  brotherhood.  Tiiey  oontani  no  pro- 
hibitory or  restrictive  language,  and  were 
not  intended  to  mark  out  and:  limits  exoept 
in  a  general  'vm^,  tin  nature  and-  esteiit  of 
the  power  to  make  contracts* 

To  determine  whether  a  eettain  peraoainay 
lawfully  be  appointed  as  beneficiary,  we  miut 
look  to  the  mles:  and  r^gulaAions  adopted  for 
the  purpose  of  pointing  out- and  defining  who 
may,  and  who  •  may  not^  become- stich  beae* 
ficiaries.  'Sueh  -^^tions  are  4o  be  detemioed 
by  the  pro^iisfons  estabUriied  fer  the  expreis 
pt/rpose  of  governing  >ftneh  maitei^,  Mid  sot 
by  tiie  'geheral  ^teases  ilsedin  seMiiig  forth 
the  genierfll"  purpose  of  the  assodataoA.  This 
is  tfue  lAthougfa  the  specifie  reguUlions  are 
found  in'  the  by-laws  and:  tiie  ^sneral  lan- 
guage in  the  constitution*  >0f  eosirse  manda- 
tory pntvisions  in  the  OonstitiitiQn,'  and  pro- 
hibitions'  said  limitations  therein  must  be 
observed;  but  the  statement  of  the  purpose oi 
the  organisation^  couefaed-  io:.  general  tenns, 
is  not  ordinarily  intended  to  restriet  and  de- 
fine With'  exaoteess  -the  powers,  of  the  asso- 
eiatiba;  The  Testriotiens  -and  Umitatioss 
upon  the  powers  of  the  essociation  are  usu- 
ally' contained  in  provisions,'  either  in  tiic 
constituiSon  or  the  by^la^,  adopted  for  the 
express  purpose,  of  ^mtHning,  limiting  and 
defining  such  -powers;  and.  whethes  the  asso- 
ciation has  power  to  ji^ike  a  particular  cos- 
tract  is  ordinarily  io^ be  determined. by  refer- 
ence' to  such*  specific  regulations,  sad  not  hy 
referenoe  to  the  general  Isaigusfe  used  to 
express  the  general  object  for  which  the  asso- 
ciation w«s  iormed.  Banasek  v.  Western  Bo- 
hemian Fmternal  Asam  122  •Biinm.274,  Ans. 
Gas:  1914D-1123,  142  Ni  W.  334,  49:LJU. 
(N.8.)  141$  Walter  w.  Henael,  42  Minn.  204, 

44  N.  w.  «?r- 

It  is  alM  the  general  rule  that  restrictioai 
limiting-  the  classes  who  jmsy  be  designated 
as  beneficiaries-. must  be  expressed  in  specific 
and  posUtve  terms>>  and  cannot  be  inlerTed 
from  general  ststeanents  ■  coiitaiaed  in  either 
the  eonstitation  'or  by-laWs*  Pleasants  v.  Lo- 
eometive  Engineers  Mnt.  la.  etc.  Ins*  Assoc 
70'  W.  Va.  889,  7a  N.  B..  976,  Ann..  Cai. 
1913K  49dfand  cases  cited  in  note  appended 
thereto.  / 

the-  constitution  of  the.  Diaiiish  Brother- 
hood 'Contemplates  the  [2281  ]  existenoe  of  ap- 
propriate :i^y-lawab  The  by-law  in  questkm 
expressly  provides  that  t&e  insured  may.  make 
his  benefit '  certificate  payShle  to  his  fiancee. 
There  <  is  no  other  specific  provision  in  re- 
spect tot  this  matter;  and,  fs  the  eonstitation 
contains  no  prohihiiory  or  restrictive  las- 
guage^the  phrase,*  f Surviving  relatives,"  used 
in  stating  the  general  object,  of  the  brother- 
hood, cannot  be  construed  as  intalidating  sueh 
by>«laws  or  forbidding  the  insured  to  make  his 
certificate  p&yable  to  hie  aflUnced  wife. 

Order  afiirmed.  - 


irOTE. 
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Life  Insurance. 


The  general  rule  laid  down  in  Dolan  r; 
Supreme  Council,  etc.  15  AnnI  Cas.  232/ that 
public   policy   doea  not  forbid   a  person'  to 
take  out  a  policy  of  insurance  on  his  own 
life  and  select  as  a  beneficiary  one  who  has 
no  insurable  interest  in  his  life,  where  this 
is  done  in  good  faith  and  with  no  intention 
to  violate  the  rule  against  wagering  insur- 
ance contracts,   is   upheld   In   the  .following 
recent  cases:     Afro- American  L.  Ins.  Co.  y. 
Adams    (Ala.)    70  So.   119;   American  Nat. 
Ins.  Co.  V.  Moore   (Ala.)   70  So.  190;  Lang- 
ford  V.  National  'L.  etc.  Ins.  Co.  116   Ark. 
527,  173  S.  W.  414;   Floyd  V.  Metropolitan 
L.  Ins.  Co.  (Del.)  90  Atl.  404;  Baltimore  L. 
Ins.  Co.  V.  Floyd    (Del.)   91  Atl.  653;   New 
York  L.  Ins.  Co.  v.  Murtagh,  137  La.  760,  69 
So.  165;   Brogi  v.  Brogi,  211  Mass.  612,  98 
N.  E.  573;  Sargent  v.  Hancock  Mut.  L,  Ins. 
Co.  49  Pa.  Super.  Ct  239;  Mohr  v.  Pruden- 
tial Ins.  Co.  32  K  I.  177,  78  Atl.  564.     In 
New  York  L.  Ins.  Ck).  v.  Murtagh,  supra,  the 
rule  was  thus  stated:     "The  objection  that 
the  beneficiary,  Miss  Delery,  had  no  insurable 
interest  in  the  life  of  W.  H.  Oncken,  is  with- 
out merit.    Oncken  insured  hid  own  life,  pay- 
ing the  premiums,  and  designated  Miss  Del- 
eiy  as  beneficiary.    In  Hearing's  Succession^ 
26  La.  Ann.   327,  the  court  said^     'A  man 
may  take  out  a  policy  of  insurance  oh  his 
life  in  the  name  of  any  one,  or,  having  taken 
it  out  in  his  own  name,  he  may,  with  the 
consent  of  the  assurers,  transfer  it  to  whom 
he  pleases.'     This  doctpne  was  approved  in 
Stuart  V.  Sutcliffe,  46  La.  Ann.  247,  14  So. 
912.    See  also  Heinlein  v.  Imperial  L.  Ii^s-  Co. 
25  L.H.A.  627,  note,  and  Rose  Dolan  v.  Su- 
preme Council,  etc.  152  Mich.  266,  116  N.  W. 
383,  16  L.R.A.(N.S.)  655,  16  A^n.  Cas.  232. 
In  the  last  case  the  syllabus  reads:    'The .in- 
surance of  one's  life  for  the  benefit  of  another 
having  no  insurable  interest  therein  is  not 
contrary    to    public    policy."*      In    Deal    v. 
Hainley,  135  Mo.  App.  507,  116  S.  W.  1,  it 
was  declared  that  an  insured  may  designate 
a  beneficiary  having  no  insurable  interest  In 
the  life  of  the  insured,  if  the  transaction  is 
bona  fide;  but  that  if  the  transaction  is  col- 
lusive the  beneficiary  cannot  recover  under 
the  policy  but  may  be  reimbursed  ifor  what- 
ever money  he  advances.     The  court  said: 
Though  defendant's  nephew  could  not  insure 
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his  lincle^B  Hfe,  the  relationship  and  thfi  in- 
timacy and  favors  which  grew  out  oi  it,  mx& 
items  to  consider  in  dealing  with  the  ques- 
tion of  whether  the  uncle  procured  the  policy 
and  wholly  for  defendants  sake;  for  those 
circumstances  enhance  the  probability  that 
he  did.  '  If  Coleman  took  the  insurance  on 
the  inducement  -  of  defendant,  who  was  the 
active  and  moving  party  in  the  tnansaetioi^ 
the  policy  was  speculative.  [Wainewright  t. 
Bland,  1  M.  &  Rob;  (EngO  481;  Shilling  t. 
Accidental  Death  Ins.  Co;  2  H.  ft  N.  (Eng.) 
41;  Bromley  V.  Washington  L.  Ins.  Co.  [122 
Ky.  402}  6  L.R:A.(N.8.)  747;  Cammack  ▼* 
Lewis,  8fl  U.  S.  643,  21  U.  8.  (L.  ed.)  244.] 
In  that  evtot  defendant  is  entitled  to  keep 
ilo  more  of  the  proceeds  of  the  policy  thaa 
the  amount  of  his  claim  against  X)oleman's 
estate.  ...  If  Coleman  procured  the  in* 
surance,  but  on  an  -  understanding  .with  dei 
fendant  that  the  latter's  Interett  in  it  should 
be  only  a  security  for  wliat  the  former  owed, 
then  defendant  m&y  retain  no  more  of  the 
proceeds  than  enough'  to'  make  him  whole," 
In  Prudential  Ins.  Co.  v:  Williams,  113  Ark. 
873,  168  S.  W.  1114,  the  same  principle  was 
applied  to  an  assignment  of  am  insurance 
policy.  The  court  said? "Now,  out  of  the 
conflict  of  authority  on  the  (Question  of  wagerr 
ing  contracts  of  insurance,  this  court  has 
taken  the  position  in  former  decisions  that  a 
contraict  of  Insurance,  taken  out  in  the  name 
of  one  who  has  no  insurable  interest  in  the 
life  of  the  person  insured,  is  a  wagering  eon- 
tract  and  void  (McRae  v.  Warmack,  98  Ark. 
52);  but  that  'any  person  has  a  right  to  pro- 
cure insurance  on  his  own  life,  and  afterward 
to  assign  the  policy  to  another,  provided  it 
be  not  done  by  way  of  cover  for  a  wager  pol- 
icy, even  though  the  assignee  has  no  insura^ 
ble  interest  in  the  life  of  the  insured.'  Page 
V.  Metropolitan  L.  Ins.  Co.  98  Ark.  340.'* 


Mutual  Benefit  Insurance. 

The  Vule  that  in  mutual  benefit  insurance 
as  in  ordinary  life  insurance,  the  selection  in 
good  faith  Ir^  the  insured  of  a  beneficiary 
liaving  ho  insurable  intereist  in  the. former's 
life  violates  no  consideration  of  public  policy, 
is  sustained  by  the  reported  case  and  other 
recent  decisions  Bamett  r.  United  Brotbera, 
etc.  10  Ala.  App.  382,  4)4  So. -518;  Slaughteir 
y.  Grand  Lodge  (Ala.)  68  So.  367,  369; 
Grand  Lodge, 'etc.  v.  Barnard,  9  Ga.  App.  71, 
70  S.  E.  678;  Cain  ▼.  Knights  of  Pythias,  11 
Ca.  App.  864,  TS  S.  E.  444;  Pollock  v.  House- 
hold, 150  N:  C.  211,  63  8.  B.  940;  Pacific 
Mut.  L.  Ihs.  Co.  V.  O'Neil,  36  Okla.  792,  130 
Pac.  270;  Mutual  Ben.  L.  Ins.  Co.  v.  Cum- 
miiigs,  66  Ore.  272,  286,  126  Pac.  982,  138 
Pac.  1169,  47  L.R.A.(N.S.)  262.  See  alao 
Middlestadt  v.  Grand  Lodge,  etci  107  Minta. 
228,  120  N.  W.  ^7.    Thus  in  Bartie^t  v.  Unit- 
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ed  Brothers,  etc.  supra,  it  was  said:  "The 
theory  of  the  asserted  right  of  the  plaintiffs 
to  recover  the. amount. payable  under  t|ie  pol- 
icy is  that  the  designation  of .  beneficiaries 
having  no  insurable  interest  in  the  life  of 
the  insured  was  the  same  in  effect  as  if  there 
had  been  no  designation  at  all,  and  that  the 
result  was  to  entitle  the  plaintiffs  as  the 
next  of  kin  to  claim  the  benefit  of  the  aboye- 
quoted  by-law  of  the  defendant.  This  theory 
involves  the  assumption  that  a  person  cannot 
insure  his  own  life  for  the  benefit  of  another 
who  has  no  insurable  interest  in  it.  The  as- 
sumption is  unwarranted.  .  The  public  policy 
Which  forbids  a*  mere  stranger,  having  no 
insurable  interest,  to  take  out  or  otherwise 
acquire  insurance  oa  the  life-  of  another 
(Hehnetag  v.  Miller,  .76  Ala.  183^  52  Am^ 
Rep.  3X6)  doea  not  .prevent  one  who  procur-es 
and  retaina  iBsutaace  on  his.  own  ii^c  from 
making  the  benefit .  payable  to  another,  with-* 
out  Tegard  to  whether  the  latter  has  any. in* 
surable  .interest  (Stoelker  v.  Thornton,  88 
Ala.  241,  6  So.  680,  6  L.RA..  1,40;  Hill  v. 
United  L.  Ins.  Assoc.  154>  Pa.  St,  29,  25  Atl. 
771,  35  Am.  St.  Bep,  807;  Union  Fraternal 
League  v.  Walton,  109  Ga.  1,  34  a  £.  317, 
46:L:R.A.  424,  77  Am.  St  :Rep.  350;  25  Cyc. 
708).  The  person  with  whom  the  defendant 
contracted,  namely^'  the  deceased,  of.  course 
had  an  insurable  interest  in  her  own  life." 

In  Sage  v.  Finneyi  156  Mo.  App.  30,  135 
8.  W.  996,  it  appeared  that  a  meroher.of  a 
mutual  benefit,  insurance  company,  finding 
that  he  was  unable  to  continue  payments  on 
a  policy  of  insurance  on  his  own. life,  desig- 
nated a  third  person  as  beneficiary  to  the 
extent  of  one-half  the  amount  of  the  policy 
ih  consideration  of  the  payment  of  the  future 
premiums  and  assessments.  It  was  held  that 
while  the  law  looked  with  disfavor  on  a. situ- 
ation where  the  beneficiary,  having  no  insura' 
ble  interest,  agreed  to  pay  the  premiums  on 
a  policy,  nevertheless  where  the  Ijeneficiary 
had  acted  in  good  faith,  the  court  'would  al- 
ways endeavor  to  reimburse  him.  for  the 
amount  of  money  expended.  The  court  said: 
''While  one  may  Insure  his  own  life,  payiug 
premium  thereon  himself,  in  favor  of  another 
wh6  has  no  insurable  interest  tl^ereiuj  as  was 
said  in  .  Locher  •  v.  Kuechenmiester,  120  >f o. 
App.  701,  720,  98  S.  W,  92,  \t  is  true  the 
law  looks  with  disfavor  upon  sucjb  transac- 
tions as  thia,  where  the  insurance  is  pro- 
cured with  the  oonseut  of  the  insured  hut  ia 
favor,  of  one  with.no  Insurable  interest,  who 
undertakes  td  ptay  the  premiums  therefpr, 
ahd  denounces'  them  as  wagering  contrf^cts. 
Though  such  contracts  are -obnoxious  to  pub- 
lic pblicy,.  because  they  tend  to  encountge  one 
to  hasten  the  event  upon  which  the  insuraace 
depends,  they  are  not  unlawful  in  the  sense 
that  they  are  immoral  nor  as  is  -a  -contract 
which  stipulates  for  the  doing,  of  .something 


prohibited  by  a  positive  -  statute.  In  fhia 
view,  the  courts  accept  such  contracta  ag 
Sufficient  to ''give,  rite  to  e<|uitlea  ibetween  .tht 
parties  "which  they  "wlH  Conaider  and  apply, 
to  the  «nd  of  conip^nsatiag  ftne  who  has  in- 
vested his  means  in  good  faith  for  the  pur- 
pose of  keeping  the  insurance  in  force.  In- 
deed, the  rtile  of  decision  with  respect  to 
such  contracts  seems  to  be  that  they  are  void 
only  in  so  far  as  they  purport  to  confer  & 
right  upon  one,  who  has  no  insurable  interest 
in  the  life  of  another,  to  the  Insurance  over 
and  above  the  amount  of  the  indebtedness  of 
the  insured  persoix  to  the  beneficiary  and  such 
premiums  and  interest  thereon'  as  may  have 
been  paid  on  the  policy  by  the  beneficiary. 
It  is  .said,  although  such  contracts  are  Invalid 
in  so  far  as  they  attempt  to  transfer  all  or 
any  precise  amount  of  the  insurance  abore 
the  indebtedness  of  the  insured  to  the  bene- 
ficiary and  beyond  such  premiums  and  inter- 
est a^  the  beneficiary  may  invest  therein, 
they  are  not  of  that  fraudulent  kind  with 
respect  of  which  the  courts  regard  the  par- 
ties equally  culpable  and  refuse  to. interfere 
with  the  result  of  their  action.  In  other 
words,  such  contracts,  though  considered  and 
treated  as  invalid  because  obnoxious  to  pub- 
lic policy  in  so  far  as  they  purport  to  gire 
the  .  beneficiary  any  precise  or  definite 
araount  of  the  insurance  without  regard  to 
the  amount  of  the  indebtedness  which  the 
insured  may  owe  to  the  beneficiary  or  the 
premiums  and  interest  thereon  which  the 
beneficiary  may  have  invented  therein,  are 
always  treated  with  as  sufficiently  efficacious 
to  afford  ttie  beneficiary  an  equitable  right  to 
the  insurance  money  vouchsafed  in  the  policr 
to  the  extent  of  compensating  the  indebted- 
ness, if  anyi  existing  in  his  favor  against  the 
insured  together  with  such  premiums  and  in- 
terest as  he  has  expended  in  keeping  the 
insurance  in  force.  [Warnock  v.  Travis,  104 
U..  S.  775,  26  U.  S.  (ti.  ed.)  924;  Mutual 
L.  Ins.  Co*  V.  Richards,  99  Mo.  App.  88,  72 
S.  W.  487 ;  Strode  y.  Meyer  Bros.  Drug  Co. 
XOl  Mo.  App.  627,  74  S.  W.  379 ;  Quinn  v. 
Supreme  Council,  etc.  99  Tenn.  80,  41  S.  W. 
343.]" 

'     -      Bule  in  KetUudhp, 

..  Whatever  previous  doubt  there  may  haw 
been  as.  to  the  attitude  of  the  Kentucky 
courts  on  the  question  under  consideration, 
the  matter  seems  to  have  been  settled  defi- 
Aitely  by  jthe  case  of  Rupj).  v.  Western  L- 
Indemnity  Co.  ibS  Ky.'  18.  127  S.  W.  490, 
29  L.R.A.(N.S.)  675,  in  favor  of  the  bene- 
ficiary, iri  that  case  the  court  said:  "This 
is  a  sound  and  reasonable  rule,  and  if  it  were 
otherwise  it  would  be  in  conflict  with  im 
universal  doctrine  that  a  person  who  is  com- 
pos mentis  can  give  away  his  property  to 
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any  p^reon'he  pleases;  it  'would  operate  to 
render  invalid  all  devises  to  persons  not 
closely  enough  related  to  hkve  an  insurable 
interest  in  tbe  life  of  the  testator.     What  '     ' 

reason  cfein  be  given  wanranting  the  declaring 
of  an  insitrance  policy  void  when  a  ftiend,  a 
stranger  In  blood,  is  made  the  benceficfiarf  by 
the  assured,  that  would  not  apply  with  the 
same  force  to  a  testator  devising  property  to 
a  person  not  having  «n  insurable  int^res^  in 
the  life  of  the  testator?  Yet  such  devisees 
have  been  universally  upheld.  Is  it  possible 
that  a  beneficiary  in  an  insurance  policy, 
such  as  is  alleged  in  the  e&se  at  bar,  would 
have  ft  greater  desire  for  the  premature  death 
of  the  assured  and  take  steps  to  produce  it, 
than  a  creditor  would  especially  Harris,  who 
was  only  the  surety  of  Embry  in  the  case, 
supra,  and  in  which  case  the  policy  was  up- 
held and  declared  not  to  be  a  wagering  con- 
tract?" And  further  on  in  discussing  ttie 
case  of  Caudell  v.  Woodward  which  is  cited 
in  the  previous  note  on  this  question  as  a 
possible  authority  for  an  opposite  holding  tiie 
court  said :  "It  is-  claimed  that  in  the  case 
of  Caudell  v«  Woodward  [96  Ky.  646]-  supra, 
establishes  a  different  principle^i  That  case 
was  decided  upon  the  organic  law  of  a  fra- 
ternal order,  but  language  is  used  in  the  opin- 
ion which,  seemingly,  sustaina  appellee^  oon- 
tention.  However,  the  conclusibn  -reached  in 
the  case  at  bar  is  also  announoed  in  that 
opinion;  that. is,  one  who  obtains  a  policy 
of  insurance  on  the  life  of  another  must  have 
an  insurable  interest  in  the  life  of  that  other. 
The  opinion  in  that  case  also  announced  the 
doctrine  that  one  is  prohibited  from  inducing 
another  to  take  out  insurance,. or  become  the 
owner  of  such  insurance  by  assignment,  un- 
less he  has  an  insurable  interest  in  the  life 
of  that  other;  and  that  Mr&  Woodward,  a 
stranger,  could  not  recover  on  the  policy,,  be- 
cause it  is  weU  aettled  that  one  obtaining  a 
policy  of  insurance  on.  the  life  of  another,  or 
who  induced  another  to  take  out  a. policy  ior 
his  benefit,  must  have  an  insurable  interest. 
All  these  propositions  are  fundamental  and 
sound  in  law.  There  is .  nowhere,  however, 
any  reason  given  in  the  Caudell  case  why  a 
person"  cannot  take  out  insuranoe  on  his  own 
life,  pay.  the  premiums,  and  make  a^person 
who  ip  not  related,  to  him  the  beneficiary; 
nor  could  there  have  been  furesented  •  any  rea- 
son against  it  tiiat  would  not  have  applied 
yfiih  equal  force  to  a  gift  of  the  same  amount 
by  will  Afi:  well."  To  the  same  effect  -see 
Western  L.  Indemnity  Co» ,  v,  Rupp,.  147  Ky. 
489,  144  S.  W.  743;  Allen  v.  Pacific  Mut.  L. 
Ins.  Co..  166  Ky.  605,  179  S.  W.  581. 
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South  Dakota  Supreme  Court — May  17|  1915. 
85  S.  Dak.  461  f  152  N.  W.  694. 


Parties    —    Joiader    at    nai&tifls    — 
Aetion  for  If esUgeaee  of  Attorney* 

Where  one  claimant  against  a  debtor  as- 
signed his  claim  to  another,  so  that  one  suit 
could  be  brought  on  both  claims,  and  both 
claimants  signed  the  attachment  bond,  and 
were  required  to  pay  the  amount  thereof, 
both  are  proper  parties  plaintiff  in  an  action 
against  the  attorney  who  brought  the  former 
«uit  for  negligence  which  resulted  in  their 
being  oompelled  to  pay  the  amount  of  the 
attachment  bond. 

AnLomAnients  ~ :  Addins    New    Parties 
Plaintiff. 

Where  the  attorney  for  plaintiffs,  in  sup- 
port of  a  motion  to  amend  a  complaint  in  the 
name  of  two  individuals  against  an  attorney 
for  negligence  which  resulted  in  plaintiffs 
having  to  pay  an  attaohment  bond  which  they 
had  si^^ed,  files  an  affidavit  showing  that  at 
the  time  he  drew  the  complaint  he  tiiought 

.  the  plaintiffs  were  partners,  and  that  the 
claim  on  which  the  former  suit  was  brought 
was  a  partnership  claim,  but  that  he  after- 
watrds  learned  that  two  others  were  partners 

'  of  one  of  the  plaintiffs,  and  that  the  other 
plaintiff  had  assigned  his  claim  to  the  part- 
nership for  bollectien,  tile  showing  is  sufficient 

.  to  warrant  the  courts  in  ita  discretiop,  to  per- 
mit the  complainant  to  be  amended  by  adding 
the  other  partners  as  parties  plaintiff. 
[Sep  note  at  end  of  thisQase.] 

Same* 

Under  Code  Civ.  Proc.  §  150,  authorizing 

the  court  before  or  after  judgment,  in  fur- 

-  therance  of  justice,  to  amend  any  pleading 

by  adding  or  striking  out  the  name  of  the 

•  party,  the  court  has  power  to  permit  sueh 

an  amendment  to  be  made.-  . 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  I'ripp  county: 
Williamson,  Judge. 

Action  for  damages..  John  C.  Noziska  et 
al.,  plaintiffs,  and  A.  K.  Aten,  Jr.,  defendant. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Tlie  lacts  are  stated   in  the  opinion.     Af- 

VJJBMED. 

,   ■  ••     .  •  . 

"I 
E.  O.  Patterson  for  appellant. . 

[[    ^.  J7.  If pZttor  for  respondent. 


[453]  WHirorq,.  Jc—Thh^  action  was. insti- 
tuted in,  the  name  of  John  C.  J^oziska  and  F. 
F.  Sinkler,  as  plaintiff9,  and  in  their  copii- 
plaint  they  alleged^  in  substance,  as  follows: 
That  the  defendant  is,  and.,wfis  at  all  tipi.es 
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therein  meiiti<nied,!a  ^idy'liceneed  and  prac- 
ticing attorney  at  lay*  holding  himself  out 
as  such  attorney  within  this  state;  that 
plaintiffs  employed  i*he '-defendant,  as  such 
attorney,  to  prosecute  a  certain  action  in 
justice  court,  on  behalf-  ol  plaintiffs  ^nd 
against  one  Mundorf  and  wife,  for  the  recov- 
ery of,n^one^  (^aimed  to  be  due  for,  merchan- 
dise sold  and  delivered  by  plaintiffs  to  said 
Mundorf 8;  that  the  defendant  undertook  to 
prosecute  said  action  in  a  proper  skilful,  and 
diligent  manner  a«'  the  attorney  for  ihese 
plaintiffis;  that  the  defendant,  in  prosecuting 
such  action,  procured  the  issuance  of  a  writ 
of  attachment,  and,  by  virtue  of  such  writ 
of  attachment,  had  certain  property  of  the 
Mundorfs  seized,  attached,  and  taken  into 
the  possession  of  one  Holbrook,  then  a  con- 
stable in  aiid  for  the  county  wherein  said  ac- 
tion was  brought;  that  these  plaintiffs,  by  an 
undertaking  given  under  the  advice  of  de- 
fendant, indemnifieil  the  said  Holbrook 
against  loss  by  reason  of  said  seizure  and 
attachjuent;  that  it  thereafter  appeared  that 
the  said  Mundorfs  were  not  residents  of  this 
state;  that  thereupon  said  action,  under  the 
adTioe  and  procurement  of  def endant^  was 
abuidoned,  and  another  aetion  instituted  xm 
behalf  of  these  plaintiffs  by  said  defendant, 
in  which  said  action  defendant  sought  to 
make  service  of  process  o'n  the  Mundorfs  by 
advertisement,  though  no  writ  of  attachment 
or  summon^  in  garnishment  was  prpcuxed  or 
issued  in  said  second  aetion;  that,  upon  such 
defective  service  of  process  and  lack  there- 
of, such  action  was  prosecuted  to  judgment, 
and  the  property  of  Mundorf,  seized  as  afore- 
said, and  still  h^ld  by  said  constable,  was 
sold  to  satisfy  the  said  judgment,  all  being 
done  upon  the  advice  of  defendant  acting  as 
such  attorney  for  plaintiffs;  that  thereafter 
Mundorf  brought  an  action  in  convjersion 
against  the  constable  for  the  conversion  of 
the  property  attached  and  held  by  him;  and 
recovered  judgment  for  the-  value  of  same, 
and  for  interest  and  costs,  which  said  judg- 
ment these  plaintiffs  were  compelled  to,  and 
did,  pay  and  satisfy  in  accordance  with  their 
undertaking  [454]  and  agreement  with  said 
constable,  to  hold  him  harmless.  Plaintiffs 
sought  to  riecover  from  the  defendant  the 
amount  so  paid  out.  in  satisfaction  of  the 
judgment  against  the  said  constable.  Aftier 
answer  plaintiffs  sought  leave  of  court  to 
amend  the  complaint  herein  by  substituting, 
in  place  of  John  C.  Noziska  as  one  of  said 
plaintiffs,  the  names  of  John  G.  Noziska;,  £. 
D.  Noziska,  and  D.  L.' Noziska,  as  copartners 
doing  business  under  the  firm  name  and  style 
of  Colome  Mercantile  Company.  Leave  was 
granted,  and  the  complaint  was  amended 'l)y 
the  change  in  the  name  of  the  plaintiffs,  aiid 
by  adding  an  ^1  legation  to  the  effect  that  the 
said  parties  named  as  Copartners  werO'co- 


partnera  doing, business  un4ier  .the  name  and 
style  of  Coloqie  Mercantile  Company,  and 
further  amended  to  «how  that  the  undertak- 
ing entered  into  with  the  constab^  was  the 
joint  undertaking  of  .the  said  copartnership 
and  sinkler,.  'DrisJ  was  had,  and  verdict  roi- 
dered  In  favor  of  plaintiffs,  Jud^^nent  hav- 
ing entered  on  said  verdict,  the  defendant  has 
.appealed  to  this  coupt  from  .such  judgment, 
•and  has  assigned  as  .error :  ( 1 )  The  grant- 
ing of  the  order  aUowia^  the  amendment  to 
the  complaint;  (2)  two  certain  rulings  of  the 
court  sufitaiiking  objections  to  questions  asked 
of  the  plaintiff.  Sinkler  when  a  witness  upon 
the  stand;  (3)  the  overruling  ol  defendant's 
motion,  made  at  the  close  of  plaintiff's  case, 
and  at  the  close  of  all  of  the  evidence,  ask- 
ing for  a  directed  verdict  in  favor  of  de- 
fendant.    • 

The  two.  assignments  questioning  the  rul- 
ings of  the  court  in  excluding  evidence  need 
no  further  attention  from  this  court  than  to 
state  that,  even  if  enroiieous,  it  is  clear  the 
rulings  could  not  have  been  prejudicial. 

In  support  of  his  motion  for  directed  ver- 
dict, appellant  urged  that,  in-  the  actios 
wherein  it  was  claimed  he  was  guilty  of  neg- 
ligence, the. sole  plaintiff  was  the  mercantile 
company;  that  appellant .  was  not  attorney 
for  Sinkler  in  such  action;  that,  under  the 
evidence  in  the,  present  case,  no  separate  jndg- 
inents  could  be  entered  in  favor  of  the  part* 
nership  and  Sinkler;  sad  that  it  appeared 
from  such  evidence  that  the  plaintiffs  were 
not  jointly  interested  in  the  result  of  this 
action^  but  that  their  interests  were  sepante 
sind  distinct.  .  There  is  no  merit  in  any  of 
'  these  contentions.  It  appeared  that  the  mer- 
cantile company  and-  Sinkler  h^d  sqMraifl 
accounts  against  the  Mundorfs.  In  accord- 
ance [456]  vfitb.  the  advice  of  appeUant, 
Sinkler,  for  the  mere  purposes  of  suit  and  to 
prevent  the  necessity  of  two  actions,  assigned 
his  claim  to  the  mercantile  company,  in 
whose  name;  as  plaintiff,  the  two  actions  in 
justice   court  were   prosecuted,   in   both  of 

•  which  actions  recovery  was  sought  upon  Sink- 
ler's  claim,  as  well  as  the  claim  of  the  nom- 
inal plaintiff.  Appellant  was  attorney  for 
both  the  mereaatile  company  and  Sinkler. 

•  The  mere  fact  the  action  was  brought  in  the 
name  of  one  of  snch  parties  for  the  purpoie 
of  avoiding  the  Becessity  of  two  suits  did  not 

'make  him  attorney  for  that  one  party  only; 
in  all  that  he  did  iu  the  actions  in  the  justice 
court  appellant  wits  acting  as  the  attorney 
fot  both  the  partnership  and  tinkler.  It  ifl 
unnecessary  for  us  to  consider  the  contention 
that  no  separate  judgnrents  could  be  entered 
herein  for  the  reason  that  the  trial  court  did 
not  enter  separate  judgments.  It  needs 
neither  argument  nor  authority  to  show  that 
the  claim  of  respondents  against  appellant  is 
a  joint  claim.     These   parties  had  become 
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jointly  obligflted  toBavd  thio  ctostmble  hann- 
l«fls;  their  liUfbility  to  such  ^onsMiie  Iras  not 
limited  to  the  proportSonatcf  amoUnts  of  their 
claims  agaihst  the  Mundorfs;  their- liability 
being  joint,  their  cause  of  action  against  ap^ 
pellant,  which  cause  of '  action  sprung  from 
such  liability  to  such  constable,  ^aSi  also 
joint;  and  it  was  no'  affair  of  appellant's 
whether  the  amount  paid  to  the  constable  NTas 
paid  by  one- or. both  of  said  parties;  this  was 
a  matter  of  adjustmeot  solely  betwMn  them* 
selves.  • 

Did  the  court  evr  in.  granting  iiia  amend- 
ment? Appellant. in  objecting  to  siieh  amend- 
ment^ contended:  (1>  Thftt  the  amendment 
proposed  was  not  authorized  ]t>y  the  statute, 
that  such  proposed  a^nendn^^nt  was  in  effect, 
the  sii^titutio^  of  new  parties  plaii^iff*  and 
not  the  addition  of  new  parties,  and  that  the 
proposed,  complain!^  was  not  an  amendment 
of  the  cpn^plaintf  but  a  new  complaiut,  setting 
forth  a  new  cause  of  action;  (2)  that,  from 
the  affidavits  submitt^  upo^  the  hearing  of 
the  motion  to  an^endj  it  appeared  tba^  All  the 
facts .  presented  aa  a  .ba«is  for  such  amend- 
ment were  within  t^e  knowledge  of  the  plain- 
tiffs at  the  time  of  the  ^commencement  of  ;this 
action,  and  that  their  attorney,  knew,  or 
should  have. known,  of  the  existence  thereof. 
From  the  affidavit  of  respondents'  attorney, 
submitted  upon  the  motion  to  amend  com- 
plaint^ it^  appeared  that  he  djew  the  original 
complaint  supposing  1456]  that  the  plaintiffs 
therein  named  were  partners,  that  the  claim 
upon  which  the  suits  in  justice  court  were 
brought  was  a  claim  which  they,  as  partners, 
hel^  against  tl^e  Mundorfs,  and  that  these  two 
plaintiffs  individually  had  given  the  under- 
taking ^  the  constable ;,  that  he  had  since 
learned  t^iat  the  three  Koziskas  were  part- 
ners, and  that  .such  partnership  was  one  of 
the  real  parties  in  interest,  and  should  have 
been  made  a  party  plaintiff.  While  the  show- 
ing made  by  defendant  was'  such  as  might 
have  justified  the  trial  court  in  refusing  the 
amendment,  yet  we  do  not  believe,  that  such 
court,  in  granting  the  amendment,  abused 
its  discretion,  providea,  as  a  mattei^  of  law, 
it  had  power  to  allow  the  amendment. 

Was  the  amendnient  such  anf* one  as  is  au- 
thorized by  section  150,  C.  C.  P.?  Such  Sec- 
tion provides: 

"The  court  may,  before  or  after  judgment, 
in  furtherance. of  justice,  :  .  .  amend  any 
pleading,  1  .  .  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a 
mistake  tii  the  name  of  a  party,  or'  a  mistake 
in  any  other  respect;  or  by  inserting  other 
allegations  material  to  the  case:    .    .     " 

If  this  action  had  been  brought  by  respond- 
ent SInkleir  alone,  and  he  had'  erroneously  'al- 
leged, eitlier  thai  he  alone  entered  into  the 
undertaking  with* 'tike  constable^  or  <d>at  ha 
and  some  other  party  other  than  the  true 


|)arty  enteired'int6  sneh  undertaking;  oortain- 
ly  the  trial  court  would  have  had  authority 
to  allow  an  amendment  correcting  the  mis- 
take in  such  allegation,  as  su(ch' amendment 
would  be  one  that  should  be  allowed  in  fur- 
therance of  justice,  unlesiB,  for  some  reason 
shown  to  the  court,  the  cdurt,  in  iaba  exercise 
of  a  wise  discretion,  shoidd  have  reluscd 
same.  Kelsey  v.  Chicago,  etc.  R.  Co.  1  S.  D. 
80,  46  N.  W.  204.  After  such  amendment 
Sinkler  could  have  prosecuted  such  action 
to  judgment  and  recovered  against  appellant 
xxfoA  such  amended  complaint,  provided  ap- 
pellant failed  to  demur  to  such  complaint 
upon  the  ground  of  defect  of- parties  plaintiff. 
That  being  true,  it  follows  that  there  could 
be  no  error  in  granting  to  Sinkler  the  amende 
ment  showing  who,  in  fact,  was  his  joint 
obligor  '  on  the  undertaking.  If  that  had 
been,  the  only  amendment,  then^  imless  there 
was  a  demurrer  interposed  upon  the  ground 
of  defects  in  parties  plaintiff,  the  cause  could 
have  been  prosecuted  to  judgment,  and  judg- 
ment recovered  by  Sinkler,  although  his  code- 
fendant  was  nonsuited.  If,  after  such  amend- 
ment, the  defendant  [467]  had— «s  he  clearly 
in  such  ease  might — denmrriBd  upon  the 
ground  that  there  was  a  defect  of  parties 
plaintiff  in  that  the  partnership  was  not  a 
party  to  such  action,  clearly  the  court,  in 
sustaining  such  demurrer,  would  have  been 
bound  to  allow  such  partnership  to  be  joined 
in  an  amended  complaint  and  the  cause  to 
proceed.  15  Ene.  P.  &i  P;  760,  751;  30  Cyc. 
143,  144. 
The  judgment  appealed  troik  is  affirmed. 

NOTE. 

Btsht  to  Amend  Aotion  hj  Adding  New 
Parties  FlaintiC 

General  Rule,  691. 
Application  of  Rule  t 
In  General,  594. 

Persons  Interested  with  Original  Plain- 
tiff, 594. 
■Other  Beneficiaries  of  Action  for  Death 
•  by  Wrongful  Act,  596. 
Limitations  of  Rule,  699. 


Cfeneral  Rule. 

It  is  an  almost  universal  rule,  at  law  as 
welt,  as  in  equity,  that  an  action  .may  be 
amended  by  adding  proper  or  necessary. par- 
ties plaintiff.  The  statutes  geoierally  subject 
the  riglrt  to  the  sound  discretion  oX^the  eo^rti 

.EHi^^fkf.-nBroder  .  v.  Saillard^  .2  ,  Ch.  IX 
692;  Long  v.  Crossley,  13  Ch.  IX  .388,  41  U 
T..N.  8;  793,  28  W.  R.  226,  49  L.  j.  Ch.  168; 
Duckett  V.  Gover,  6  Ch.  D.  82,  46.  U  J/  Oh. 
407,  25  W.  R.  554;  Emden  v.  Carte,  17  Ch.  D. 
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169,  44  L.  T.  N.  S.  344,  29  W.  R.  600,  50 
L.  J.  Ch.  492;  House  Propert;^,  etc.  Co.  v.  H. 
P.  Horse  Nail  Co.  29  Gh.  D.  190,  64  L.  J.  €h. 
715,  62  L.  T.  N.  S.  507,  33  W,  R.  562;  Ays- 
cough  v.-BuUar,  41  Ch.  D.  341,  60  L.  T.  N.  S. 
471,  37  W«  R.  629,.  68  K  J.  Ch.  474.  See  alsb 
CUy  V.  Oxford,  Lt  R-  2  Exch.  64,  15  L.  T.  N. 
S.  286,  4  H.  &  C.  690,  16  W.  R.  109,  36  L.  J. 
Exch.  15,  12  Jur.  N.  S.  944.  Compare  MiUi- 
gan  V.  Mitchell,  1  Myk  &  C.  433,  7  L.  J.  Ch. 
37,  3  Myl.  &  C.  72. 

Canada. — Hogan  v.  Baeiz,  1  West.  L.  Rep. 
(Yukon  Ter.)  393.;  Ritchie  v.  Canadian  Bank 
of  Commerce,  1  West.  L.  Rep.  (Yukon  T^r.) 
t99.  6e^  also  Yates  ▼.  Great  Western  R.  Oo^ 
24  Grant  Ch.  (U.  C.)  495;  Dunn  t.  McLean, 
6  On*.  Pr.  97. 

United  £ftate8.*^Royal  Ins.  Co.  t.  Miller^ 
199  U.  8.  363,  26  S.  Ct.  46,  50  U.  S.  (L.  ed.) 
226;  Consolidated  .Water  Co.  t.  San  Diego, 
84  Fed.  369;  Rogfers  t.  Penobscot  Min.  Co. 
154  Fed.  606,  83  0.  C.  A.  380;  Kaiser  t. 
General  Phonograph  Supply  Co.  171  Fed. 
432;  Fisher  v.  Rutherford,  Baldw.  188,  9  V^iu 
Cas.  No.  4^23.  See  also  Lewis  v.  Darlings 
16  How.  1,  14  U.S.  (L:  ed.)  819. 

J./a^iMo.-^Benry  v.  Fei^guson,  58  Ala^  314; 
Steed  V.  Mclntyre,  68  Ala.  407;  Bolman  t. 
Lohman,  74  Ala:  607;  McGhee  t.  Alexandetr, 
104  Ala.  116»  16. So.  148;  Weedon  v.  Jones, 
106  Aia.  336,  17  So.  454;  West  End  ▼.  State, 
138  Ala.  295,  36  So.  423;  Hall  v.  Alabama 
Terminal,  «tc.  Co.  162  Ala.  262,  44  So.  692i 
•  Arkansas, — ^Bloom  v.  Home  Ins.  Agency, 
91  Ark.  367,  121  S.  W.  293. 

Cal^omia.'-Polk  v.  Coffip,  Q  Oal..  66;  C&s 
sin  T.  Nicholson,  154  Cal.  497,  98  Pac.  190 

Florida. — Camp  Phosphate  Co.  v.  Ander 
son,  48  Fla.  226,  37  HSo.  722,  111  Am.  St.  Rep 
77 

G^cori/ta.-^^pier  v.^  Qpwiir.d#,.  18  Ga.  4^; 
Sears  v.  Odell,  66  Ga.  234;  Grand  Lodge 
Knights  of  Pythias  v.  CreswiU,  123  Ga.  775^ 
58  S.  E.  163.  See  also  HcHale  y.  Murphy, 
73  Ga,  141. 

.  /itincn^.-^-Chapin  v.  Curtenius,  16  lU.  .427 ; 
Jenks  V.  Vandolah,  29  HI.  App.  163;  BIu- 
mentha)  v.  Huerter,  3.  N.  £.  426;  Lee  v. 
Casey,  269  III.  ,604,  109  N.  £.  1062.  See  also 
Strean  v.  Lloyd,  128  111.  493i  21  N.  E.  633; 

Indiana. — ^Hubler  v.  Pullen,  9  Ind.  273,  68 
Am.  Dec.  620;  Frahkel  t.  Garrard,  160  Ind. 
209,  66  N.  E.  687: 

Kansas. — Black  v.  Missouri,  etc.  R.  Co.  94 
Kan.  28,  146  Pac  90S. 

JTeMluoXty.-^Hoofmlin  v.  Mairshall,  1'  J.  J. 
Marsh.  64;  Stevens  v.  Terrel,  3  T.  B.  Mon.  13^1. 

Afom^.^Winslow  v.  Merrill,  11  Me.  127:; 
Clark  T.  Anderson,  108  Me.  134,  68  Atl.  68d. 
Compare  White' t.  Curtis,  36  Me.  534;  Ayer 
V.  GleaMn,  60  Me.  207. 

yarylamL-^ThiMmsji  V.  KeAl,  88 .  Md.  626, 
42  Atl.  242. 


J^4aA«^aii.*-rPrailier  Stngineering  Oo.  y.  De- 
troit, etc.  iB^.  162  Mich.  682,  116. K..  W.  376, 
16  Detroit  Leg*  N.  280. 

Miimesata^r-^^^  Clay;. County  L^d  Co.  t. 
Alcox,  88  Minn.  4,  92  N.  W*  464..   . 

Mississippi.-'^iantter  y.  Garrison,  61  Misi. 
67;  Rowzee.:y.  Pkece^  76  Miss.  846,  23  So. 
307,  65  Am.  St.  Bnp.  626,  40  L.B.A.  402. 

MissQvri^-Mjtrigeby  v.  Baiiin  Cotmty,  169 
Mo.  221,  69  S.  W.  296rMQnriman  <y.  Spring- 
field, 142'  Mo.  App.  606,  127  Si  W.  122. 
Compare  Chouteau  y.  Hewitt,  10  Mo.  131. 

New-  F«fyifi«^ir«.-'-Seie  Dow  y.  Jewell,  18 
N.  H.  340y  46  Am.  Dec.  371. 

N^iff  Meipioo, — ^Durrett  y.  Clyieft^;' etc.  R. 
Co.  20  N.  M.  114,  146  Pac.^  962. 

New  York, — Dtitcher  y.  Slack,  1  Code  Rep. 
113,  3  How.  Pr.  '822.  See  also  OTh-leii  t. 
Heency,  2  Edw.  242;  Ykn  Epps  y.  Van  Due- 
sen,  4  Pftlge  Ch.  64,  26  Aitf.  Dec.  616;  Feck 
y.  Mallams,  10  N.  Y.  509;  Robinson  y.  Thom- 
as, 131  App.  Div.  894,  116  N.  Y.  S.  921. 

North  Catolvna. — Green  v.  Debertry,  24  N. 
C.  344 ;  Kroii  v.  Smith,  96  N.  €:  389,  2  8.  E. 
532;  Mills  V.  CaHahan,  126  'N.  C.  756,  36 
S.  E.  164.  Se6  also  Arendell  v.  Blackwell, 
16  N.  C.  354;  Reynolds  v.  Sihathers,  87  N.  C. 
24;  Walker  v.  Ttfiller,  139  N.  C.  448,  4  Ann. 
Cas.  601,  52  S.  E.  125,  111  Am.  St.  Rep.  805, 
1  L;R.A.(N.S.)  157: 

Oregon. — Liggett  v.  iLadd,  25  Ore,  26,  31 
tac.  81:  Hume  y.  Kelly,  28  Ore.  398,  48  Pac. 

380.   ■'•   ;  •      '••     •  •". 

Pennsylvania. — Druckenmiller  y.  Young,  27 
Pa.  St.  97;  Kaul  v.  Lawrence,  73  Pa.  St.  410; 
Harrison  y.  St.  Mark's  Churcli,  14  W.  N. 
C.  387.  See  aliso  Moore  v.  Hirsh,  30  Pa. 
Co.  Ct.  7;  Rangier  v.  Hummel,  37  Pa.. St.  130. 
Compare  Ctanit^i'lin  y.  Hite,  5  Wattp  373; 
Carskadden  v.  McGhee,  7  Watts.  4  3.  140. 

Rhode  JtUmd. — ^Hazard  v.  Durant,  9  R.  >. 

602.  :• 

Tennessee. — Pranklin  y.  Hays,  2  Swan  521; 
GriBiy  V.  Hays,  7  Humph.  588. 

Texas. — See  Hott  y.  Ruenbuhl,  1  White  k 
W.  Civ.  C>is.  Ct.  App.  .599. 

yernwnt.— Wyman  y.  Wilcpx,  63  Vt;  487, 
21  Atl.  1103.  See  also  Vertnont  Min.  etc 
Co.  Tr  Windham  County  Bank,  44  Vt.  489. 

Virginia.— <)of[fnaji  y..  Sargston,  21  Grat 
263;  Belton  V.  Apperson,  26  Grat.  207.  See 
also  Hoq^r  y.  Royster,  1  Munf.  119;  Ball  t. 
Johnson,  .8  Grat.  281;  JloUand  v.  Trotter,  22 
Grat.  136;  Y^jtes  v., taw,  86  Va.  117,  9  S.  E. 

608..         ...:... 

l7^.-n.See  $i4t  Lake  County  y.  Qolding,  2 
Uti^i  319.. ... 

West  Virginia.'-Se^  Weltoo  Hutton»  9  W. 
Va-  339. 

WiMOfMMii-^SeerOrtoa  y,  liJuOh  3  Wis.  574. 
.  And  see  thec^ases  cited  Infn  ia  the  sub* 

iamin,  AppU^ioMon  of  JM6. 


.    '•/.     ir  •• 


nOZISKA  ▼.  ATfill. 
88  S.  Dah,  ^U 


'The  queetion  m  tb  when  aad  \»h0^ber  auok 
parties  should  be  bvt>i]^|9it-  in  as  necessary  to 
a  complete  determinatioh  of  the  oontroyansy. 
is  within  the  soulid  discretion  of  the  trial 
court."  Bloom  t.Hmim  Inn.  Agency,  91  Ark. 
367,  121  fi.  W.  293.  ''it  lis  the  oonsUnt  prao- 
tioe  of  the  courts  of  chancery  tN>  allo^  amcHd- 
ments  of  biHsr  by  the  tntroductiow  el  new 
plaintiffs,  where  the  porpoees  of  justice  re- 
quire ft.*^  Goffmatt  V.  Sangtflony  21  Grat, 
(Va,)  26d.  '"The  statute,  section  657,  Re- 
vised Statutes  1899,  which  is  looked  to  as  au- 
thority to  require  the  eourt  to  ■  allow  the 
amendment  to  stand,"  has  always  received  a 
moflt  liberal  obnstpuetion  by  the  courts  of 
this  state,  and  while  they'  are  not  all  in 
accord  upon  th^  que'stioA  of  permitting  an 
amendment  of  the  petition  by  -  adding  the 
name  of  a  new'  party,  Where  the  new  party 
added  is  the-  real  party  in  interest,  yet  tiie 
later  decisions  on  this  question  are  to  the 
effect  that  it  may  be  done  where  the  ends  of 
justice  will  be  met  thereby,  and  the  defendiint 
not  injured."  Mertirnhn  ▼«  -Bpringfield,  142 
Mo.  App.  506,  127' S.W.  122.  "Order  XVI. 
rule  2,  .  .  .  provides  that'  'where  an  ao^ 
tion  has  been  commenced  in  the  name  of  the 
wrong  person  as  plaintiff,  or  where  it  is 
doubtful  whether  it  has  been  commenced  in 
the  name  of  the  right  plaintiff  or  plaintiffs, 
the  court  or  a  judge  xhay,  if  satisfied  that  it 
has  been  so  commenced  through  a  bona  fide 
mistake,  a;id  that  it  is  necessary  for  the  de- 
termination of  the  real  matter  in  dispute  so 
to  do,  order  any  other  person  oi  persons  to 
be  .  .  .  added  as  plaintiff  or  plaintiffs 
upon  such  terms  as  m^  seem  just/  "  Ihickett 
V.  Govef,  6  Ch.  B.  .(Eng.)'  82,  46  L.  J.  Ch. 
407,  25  W.  R.  554.  In  Long  v,  Crossley,  13 
Ch.  D.  (En^.)  388,  49  L.  J.  Ch.  168,  41  L. 
T.  K.  S.  793,  28  W!  R.  226,  it  was  said  J 
•The  13th  rule  of  Order  Xt?^I.  provides  that 
the  court  may,  at  apy  stage  of  the  proceed- 
ings, order  *that  ihe  name  or  names  of  any 
party  or  parties'  (which  I  taHe  to  mean  'any 
person  or  persons')'  'whether  plaintiffs  or 
defendants,  who  ought  to  liave  been  joined, 
or  whose  presence  before  the.  court  may  be 
necessary  iu  order  \o  enable  the  Court  ef- 
fectually and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the 
action,  be  added,'  What  is  the  question  in- 
Tolved  in  the  present  action  t  Put  broadly, 
it  is  the  specific  performance  of  the  contract 
with  the.  d^endants.  Is  ihe  presence  of  Hr. 
Long  and  his  sister  necessary  in  order '  to 
enable  the  court  effectually .  and  completely 
to  adjudicate  upon  and  settle  this  question  t 
It  appears  to  me  thi^t  i^  is.  It  is  said  by 
3lx.  North  that,  if  they  are  added  as  co- 
plaintiffs,  the  action  n;iu^  ^ill  fM,  I  think 
that  at  present  1  have  nothing  to  do  with 
that.  The  object  of  the  provisions  of  the 
rules  was,  not  that  a  party's  case  should  be 
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io  framed  aa  t^  succeed,  but  that,  it  should  be 
so  framed  that  it  can  be  adjudicated  upon 
by  the  couii^  whether  in  hia  favor  or  against 
him.  J  therefore  allow  •  an .  amendment  by 
adding  the  prepeaed  co-plaintiffs,  4nd  by  stat- 
ing the  plaintiff'e  *  title  under  the  marriage 
Brttlement.''  la  Ayaoough  t.  Bullar,  41  Ch. 
D.  (Bug.)  341,.  §8  L.  J.  Ch.  474,  60  L.  T. 
N.>  8.  471,  37  W.  R.  529,  it  was  said  by 
Lindiey,  L.  J.:  .'fThe  whole  object  to  be  ob- 
tatined  by  amending  and  adding:  a  co-plaintiff 
la  'to  better  the  poaitioEB  of  the  first  plaintiff. 
...  .  Now  it  appeara  to  me  that,  when  once 
yon  are  satisfied  that  tiiere  has  been  a  bona 
fidemistalie,  that  the  whole  thing  is  honest, 
and  that  it  is  neeesiavy  in  order  to  do  jus- 
tice to  her  and  t6  the  defendant  that  she 
should  have  this  liberty  to  amend,  such  lib- 
erty ought  to  be  granted." 

The  rule  at  common  law  was  that  an  action 
at  law  could  not  be  amended  by  adding 
partiea  plaintiff.  Zukowaki  v.  Armour,  107 
111.  App.  668;  Ayer  y.  Gleasen,  60  Me.  207 ; 
Chouteau  v.  Hewitt^  10  Mo.  181;  Chambek-- 
liu  ▼.  Hite,  6  Watts.  (Pa.^  873;  Wood  v. 
MeiropoUtaa  L.  Ins.  Go.  96  Mieh.  487,  56  N. 
W.  8.'  ''If  by  the  common  law  amendments 
of  the  character  made  in  this  ease  were  al- 
lowed, is  it  not  obvioui  that  much  of  the 
learning  in  *the  books  on-  the  subject  of 
partiee  would  have  been  usdesS,  and  instead 
of  tihe'  labored  essays^ -of  this  branch 
of  ^  the '  law  we  meet  with;  the  subject 
might-  have  beesi  disposed  of  in  a 
nrach  more*  summary .  wily^  The  conse- 
quence' of  not  joining  a  plaintiff  as  a  party, 
is  showu  in  all  l^e  elementary  works  on 
plsadi^;  but  w«<  hare  not.  been  enabled  te 
find  where  it  is  sa4d^'  that  the  omission  can 
be  obviated  by  -  an;  etmdndment.  If-  it  were 
alloii^able,  it  would  certainly  have  been  sonus* 
where  suggested.  There  is  'nothing  in  the 
affidavit  >  which  was  the  loimdation  of  the 
motion  to  amend;  which  might  not  be  alleged 
by  every  one  making  such  apjdications,  and 
if  it  were  allowed,  mica  saaetioued  by  the 
profetoiov  from  tiiueimmemokiai  would  be 
silbvM*ted.'  Mistakes  in  the  names  of  partiea 
hav«  been  amended ;  •  bat  to  •  allow  new  plain* 
tiffs  or  defendants  to  be  inserted  in  a  decla<> 
rtttiOn  ^  way  of  amendmeni;  would,  be  going 
a  length  wholly'  unpreeedentiBd.  .>  The  fact 
that  the  plaintiffs' in  this  case  were  a  com* 
pany  consietiog'  of  malny"  individuals,  does 
not  vary  the  principle.  The  names  of  all 
the  individuals'.composing  afirm  or  company 
not  incorporated,  must  be  set  forth  with  cer- 
tainty in  the  declaration."  Chouteau  v. 
Hewitt,  10  Mo.  131.  This  rule  still  seems 
to  obtain  in  at  least  one  jurisdiction.  Wood 
T.  Metropolitan  L.  Ins.  Co.  i)6  Mich.  437,  56 
I^.  W.8,  In  that  case  it  was  said:  *'In  no 
ease  has  'it.  ever  beeii  contended  that  an 
amendment  to  bring  in  'new  parties  in  ari 
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action  ai  law  could  be  allowed.  -.  ,  •  Tha 
court  was  in  error  in  permitting  thia  amende 
ment  to  be  made.  Whe&  it  appeared  upon* 
the  trial  that  the  plaintiff  was  not  the  sole 
owner  of  the  claim,  the  court  should  hare- 
directed  a  verdict  in  Ikvor  <>f  the  defendant. 
Plaintiff  oouM  not  maintain  the  action  in  her 
own  name  when  it  appeared  that  she  was 
not  the  sole  owner  of  the  claim,  and,  unde^ 
the  moat  liberal  construction  of  the  statute! 
of  amendments,  the  court  had  no  power  to 
amend  by  bringing  in  another  party  plaintiff.'' 
An  amendment  of  a  cause  of  action  by. 
adding  parties  plaintiff  may,  in  many  juris- 
dictions, be  made  at-  any  time  before  final 
judgment.  Union  Naval  Stores  Co.  v.  Pu^ 
156  Ala.  360,  47,  So.  48;  Acquital  v.  Crowell, 
1  Cal.  191;  Polk  V.  Oo£Sn,  9  GaL  66;  Price  T. 
Goodrich,  141  111.  App.  568;  Gnuake  V; 
Duffy,  177  111.  App.  648;  Edinger  v.  Heiser, 
62  Mich.  598,  29  N.  W.  367;  Durrett  v. 
Chicago,  etc.  R.  Co.  20  N.  M.  114,  146  Pac. 
962;  Hutchinson  v.  Reed,  Hoffm.  (N.  Y.) 
317;  Hooker  v.  Norfolk  Southern  R.  Co.  156 
N.  C.  165,  72  S.  E.  210;  FeUy  v.  Deaven^ 
166  Pa.  St.  640,  31  Atl.  333;  Ciminl  v.  Zam- 
baraao,  86  R.  I.  122,  89  Atl.  295;  Perkins 
v.  Hays,  Cooke  (Tenn.)  189;  Bzalselton  v. 
Tumey,  7  Coldw.  (Tenn.)  267.  And  see  tha 
reported  ease.-  See  also  Lee  v.  Casey,  209 
111.  604,  109  N.  £.  1062;  WUeox  v.  Hawkins, 
10  N.  C.  84.  Compare  McNabb  v.  Toronto 
Constr.  Cow  19  Qnt.  W.  Rep.  191,  2  Ont.  W. 
K.  1086.  Ross  V.  Carpenter,  6  McLean  382| 
20  Fed.  Gas.  No.  12,072;  Ingraham  v.  I)u«nell» 
5  Mete.  (Mass.);  118.  '*Itwas  not  error  or 
an  abuse  of  discretion  to  allow  an  amend* 
ment  ieit  the  trial,  making  an  additional  par^ 
plaintiff,  so  as-  to  conform  to  the  proof,  even 
though  six  years  had  elapsed  since  the  oom* 
mencement  of  the  suit."  Qnuske  v.  Duffy, 
177  III.  App.  648.  In  Cimini  v.  Zambarano, 
36  R.  I.  122,  89  AtL  295,  it  was  said:  '<Uii- 
der  our  statute  courts  are  given,  broad  pow* 
era  in  permitting  amendments  and  in  adding 
and  striking,  out  parties.  Such  powers  have 
been  exercised  frequently  aftar  verdict  an4 
before  the  creation  of  the  superior  court  by 
the  Supreme  Court  after  hearing  upon  peti- 
tion for  aiewtrial»  We  see  no  objection  to 
such  action  by  the  superior  court  after  hear* 
ing  upon  m<^on  for  a  new  trial;  provided 
amendments  are  permitted  upon- terms  that 
shall  protect  i  this  rights  of  adverse  -parties.'' 
••         •    '     '  .1. 

AppUetUUm  of  Bwilei     • 

In    GENltBAX. 

It  is  generally  held  that  a  creditor's  bill 
may  be  amended  by. adding  parties  plaintiff. 
Richmond  v.  Irons,  121  U.  S.  4^,  7  S.  Ct.  788, 
30  U.  S»  (L.  ed.)  864;  Anderson,  v.  Superior 
Ct.  122  Cal.  216,  54  Pac.  829 ;  McDougald  v. 


Dougherty,  .11  Gfk.  570;  Perkins  v.  Berry,  103 
N.  C.  131,  9^  S.  E.  621;.  Stephenson  v.  Tavtf- 
ners,  9  Grat.  (Ya.)  398.  Compare  McLemiAS 
V.  Montreal  Bank«  17. West.  L.  Rep.  (Brituh 
Colombia)  489.    Xa  Mangtiaii  v.  Blake,  U  &. 

3  Gh.  (Eag.)  32,  a  [plaintiff  suing  as  a  per- 
sonal .representative  of  a  creditor's  estate 
was  peroutted  after  discovering  that  the 
Fight  to  take  out  administrat]0n  was  te  other 
persons,  to  amend  her  petition-  by  mskisg 
those  persons  coplain tiffs  in  a  auit  for  the  ad- 
ministration of  a  debtor's  estate. 

In  Tilhery  V.  Candlen  118  N,  C.  888,  24 
S.  £.  709,  an  amendjnent  adding  a  relator 
as  a  party  plaintiff  waa  held  to  be  proper. 
I  In  Gannon  v»  Johmston,  40  Okla.  695,  Aim. 
Cas.  1915D  522,  .140  Pae,  430,  it  was  held 
that  an  amendment  .ad4ing  the  grantor  as  a 
party  plaintiff  was  proper  in  an  action  by 
the  grantee  forth^  recovery  of  lapd.  See  to 
the  same  effect  Augusta  M%.  Cow  v.  Vertreei, 

4  Lea   (Tenn.)   75. 

In  LivingstofB  V.  Marshall,  82  Ga.  281,  11 
S.  £.  542,  it  was  held  that  a  sworn  bill  might 
be  amended  by:  adding  .-a  new  and  proper 
party  complainant^  without  swearing  to  the 
amendment. 


PSBSONS   IinEBESTED   WITH    ObIQVXAL 
PLAtNTIFF. 

Where  the  plaintiff  has  an  interest  in  the 
subject-matter  of  this  suit,  the  petition  msy 
be  amended,  and  other  persons  having  a  like 
interest  may  be  joined  as  coplaintiffsl  Mur- 
ray V.  Booker,  6§  S.  W.  788,  22  Ky.  L.  Rep. 
781;  Weinsteine  v.  Harrison,  66  Tex.  546,  1 
S.  W.  626;  Sillings  v.  BuTUgardner,  9  Grat. 
(Va.)  273.  In  Murray  v.  Booker,  suprt,  a 
joint  owner  of  the  .damaged  property  wss 
permitted  to  be  added  as  a  party  plaintiff  by 
amendment  in  ah  action  to  recover  damtges 
resulting  from  the  oveirffdw  of  land.  See  to 
tiie  same  effect  Cole  v.  Gilford,  63  N.  H.  60. 
In  McGhee  v.  Alexander,  104  Ala.  116,  16  So. 
148,  a  bill  to  enforce  a  vendor's  lien  for  un- 
paid purchase  money  was  brought  by  the  chil- 
dren of  an  intestate  whose  domlcil  was  in 
Georgia.  By  the  laws  of  Georgia  a  surriving 
husband  scared  equally  with  the  children  in 
the  personal  property  of  a  deceased  wife.  It 
was  held  that  an  amendment  adding  the  sur- 
viving husband  of  the  intestate  as  a  party 
^  plaintiff  waiB  proper. 

Parties  for  whose  use  of  benefit  an  action 
is  brought,  or  who  have  an  equitable  interest 
in  the  cause  of  action,  may  bemadded  as 
parties  plaintiff  by.  amendment.  Patterson 
V.  SUpler,  7  Ted!  210;  Glenn  v.  Black,  31  Ga. 
39i3;  Fidelity,  etc!  Co.  v.  Nisbet,  119  Ga.  316, 
46  S.  E.  444;  ^eaW  V.  Hutcheson,  131  Ga. 
66,  61  S.  k.  1126;  Mcltttyte  v.  Easton,  dc. 

K,  Co.  26  is*.  J.  Bq,'425;  COusiar  v.  Heath,  80 
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S.'G.  460,  61  8.  B.  973}  Lanes  ▼.  Squyr«8,  46 
rex.  882;  Galvcfltoii,  etc.  R.  Co.  r.  Houee,  4 
Ter.  d?.  App.  263,  23  S.  W.  332;  Towneend 
V.  Three  Lakes  Lumber  Go.  67  Waah.  664, 
122  Fkc  29.  See  also  Obieago,  etc.- 16.  Go. 
^.  La  Porte,  39  Ind.  App.  691,  71  K.  E.  166; 
Reed  ▼.  Reed,  16  N.  J.  Eq.  248.  Compare 
Oaee  t.  McCutcheoii,  15  Manitoba  667,  669. 
In  Qlenn  y.  Bla^ck,  31  Ga.  303,  the  action  was 
brongbt  by  a  sheriff  for  the  use  of  certain 
judgment  creditors  to  recover  the  purchase 
price  of  lots  sold  by  him  and  an  amendment 
addii^  other  usees-  was  held  to  be  proper. 
The  court  said:  "The  plaintiff,  at  the  trial 
tsnn, '  moved  to  amend  his  declaration  by 
adding  other  usees  than  those  originally 
named  in  it.  This  amendment  neither  in- 
troduced a  new  cause  of  action;  ncr  in  any 
wJEiy  taried  the  liability  of  the  defendant. 
Technically  speaking,  it  did  not  change  the 
party  plaintiff.  The  sheriff  is  the  party  plain- 
tiff; with  him  the  contract  set  out  in  the 
declaration  was  made.  The  usees  are  intro- 
duced to  show,  in  the  language  of  the  statute, 
who  is,  or  are,  interested  in  the  enforcement 
of  the  contract.  If  any  party  having  an  in- 
terest identical  with  the  usees  named  in  the 
declaration,  be  accidentally  omitted,  it  would 
be  proper  and  just  that  the  omission  be  sup- 
plied by  amendment.  It  was  argued  that 
there  was^  by  this  amendment,'  a  misjoinder 
of  plaintm's.  But  there  was,  in  reality,  after 
the  amendment,  but  one  plaintiff,  viz.:  the 
sheriff.  .  .  .  There  can  be  but  one  recovery 
for  such  failure,  or  refusal  to  comply  with 
the  terms  of  the  sale,  and-  as  the  Act  pro- 
vides that  the  sheriff  shall  sue  for  the  use  of 
the  party  interested,  all  persons  so  interested 
should  be  joined  as  useeiiL  The  money  re- 
covered, if  any,  goes  into  the  sheriff's  hands, 
and  he  is  subject  to  the  order  of  the  Court, 
in  distributing  it  among  '  the '  usees.  The 
amendment  was  properly  allowed."  In 
Townsend  r.  Three  Lakes  Lumber  Co.  67 
Wash.  654,  122  Pac.  29,  an  action  brought 
to  recover  damages  for  the  unlawful  cutting 
and  removal  of  timber  from  the  plaintiff's 
land,  an  amendment  adding  as  parties  plain- 
tiff the  plaintiff's  father  and  mother^  who 
appeared  to  have  some  legal  or  equitable  in- 
terest in  tiis  land;  was  held  to  be  proper. 

As  to  the  right  to  amend  a  piitltion  or 
complaint  by  adding  or  substituting  a  new 
plaintiff  suing  for  the  use  of  the  original 
plaintiff  see  the  note  to  Louisville  etc.  R.  Go. 
V.  Ramsay,  Ann.  Gas.  1913B  108. 

It  seems  that  an  action  brought  by  either 
huabaiid  or  .wife  may  be  amended  by  addiiig 
as  a  party  plaintiff  the  other  spouse,  ^here 
the  latter  has  a  legal  or  equitable  interest 
in  the  cause  of  aetion.  Pitts  v.  Powledge,  66 
Ala.  147;  Seipel  v.  Baltimore,  etc.  R.  Exten- 
sion Co.  129  Pa.  St.  425^  18  Atl.  568;  H«s- 
brouek  t.  Winkler,  48  N.  J.  L.  431,  6  Atl. 


22;  Shaffer  v.  Eichert,  132  Pa.  St.  285,  19 
Atl.  81  >  Fenton  v.  Lord,  128  Mass.  466;  SiU- 
ings  y.  Bumgarcfaier,  9  Grat.  273;  Hedican  v. 
Pennsylvania  F.  Ins.  Ga  21  Wadi.  488,  58 
Pac.  574;  Daris  Tw  Seattle,  37  Wash.  223,  79 
Pac.  784.  See  also  Ainger  v.  White,  85  Vt. 
446,  82  AtL  666.  "During  the  trial  in  the 
District  Court,  it  appeared  that  liie  original 
plaintiff's  wife  was  a  part  owner  of  the  goods 
for  the  destnlction  of  which  the  suit  was 
brought,  and  it  was  moved  to  nonsuit  the 
plaintiff  because  liis  wife  did  not  join  in  the 
aetion,  the  court  refused  to  nonsuit  and  per- 
mitted the  wife  to  be  joined  as  co-plaintiff. 
We  think  the  amendment  was.  within  the.au- 
iliority  eonf erred  by  the  statutes.  .  .  .  Be- 
sides, it  did  not  in  the  least  affect  the  merits 
of  the  suit.  The  husband,  being  in- possession 
of  the  goods  as  an  owner,  at  the  time  of  the 
trespass  by  the  defendant,  a  stranger  to  the 
title,  had  himself  the  right  of  recovering  all 
the  damages  resulting  from  thcf  injury  done." 
Hasbrouok  v.  Winkler,  48  N.  J.  L.  431,  6  Atl. 
22.  ''The  objection  to  the  amended  complaint 
is  not  well  taken.  By  the .  amendment  the 
wife  was  joined  with  the  husband.  It  will 
be  assumed  that  the  court  was  satisfied  to 
grant  the  amendment,  whether  leave  was 
formally  entered  before  or  after  the  amended 
eomplaint  was  filed.  '  The  property  destroyed 
was  community  property,  and  there  can  be 
no  question  but  ^that  the  wife  was  a  proper 
party  to  the  action  with  her. husband."  Hedi- 
can V.  Pennsylvania  F.  Ins.  Co.  21  Wash. 
488,  '58  Pac.  574.  In  Davis  v.  Seattle,  37 
Wash.  223,  79  Pac.  784,  the  court  in^  holding 
that  an  action  by  a  married  woman  against 
a  city  for  injuries  sustained  by  her  iu  falling 
on  a  '  defective  walk  could  be  amended  by 
adding  her  husband  as  a  party  plaintiff,  said: 
'The  first  contention  of  appellant  which  we 
will  consider  is  that  the  court  erred  in  al- 
lowing the  amendment  whereby  the  husband, 
B.  W.  Davis,  was  made  a  party  plaintiff; 
appellant  insistinig  that  a  married  woman, 
residing  with  her  husband,  cannot,  suing 
alone,  recover  damages  for  personal  injuries 
sustained  by  herself^  and  that  it  is  error  to 
permit  her,  as  such  plaintiff,  having  no  cause 
of  action^  to  amend  her  eomplatnt;  and  make 
her  husband;  the  party  having  the  cause  of 
action,  a  party  plaintiff,  and  to  do  so  aft^r 
the  conclusion  of  the  original  plaintiff's  evi- 
denoe,  and  after  she  had  rested  her  case  on 
the  trial.  .  .  .  While  the  respondent  Alice 
J.  Davis  could  not  have  recovered  in  bhis 
action,  suing  alone,  did  the  •  court  commH 
error  in  permitting  the-  amendment  whereby 
the  husband,  B.  W.  Davis^  was  made  a  party 
plaintiff,  and  afterwards,  with  his  wife,  re- 
covered judgment!  Section  4953,  Bal.  Code, 
provides.*'  'Tb#  court  may,  in  furtheranee  of 
justice,' and' on  such  terms  as  may  be  proper, 
'amend  aliy  pleadings  or  proceedings,  by.  s^d- 
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ing  or  atrikingr  out  thie  name  of  any  party,' 
etc.  We  thini:  that,  under  this  section,  and 
under  the  circumstanoes  of  tiiia  case,  the 
amendment  was  properly  allowed.  Appellant 
did  not  claim  any  surprise,  and  made  no 
request  lor  a  continuance;  no  new  issues,  re;- 
quiring  additional  preparation  for  trial,  Were 
formed;  unnecessary  •  delay  and  loss  of  time 
were  avoided;  there  waa  no  material. change 
in  the  cause  of  action  or  in  the  defense;  and 
no  abuse  of  discretion  by  the  court  was  shown. 
The  amendment  was  certainly  in  'furtherance 
of  justice/  was  properly  allowed,  and  not 
erroneous." 

A  suit  on  a  partnership  claim  may  be 
amended  by  adding  as  parties  plaintiff  part- 
ners whose  names  •  have  been  omitted.  Mb- 
Nabb  V.  Toronto  Constr.  Co.  19  Ont.  W.  Hep. 
191,  2  Ont.  W.  N.  1086,  reversing  19  Ont 
W.  Rep.  15,  2  Ont.  W.  N.  992.  Came  v. 
Malins,  6  Exch.  (Eng.)-  803,  2  L.  M.  &  P. 
498,  20  L.  J.*£xcfa.  434;  Frese  y.  Bachof, 
14  Blatchf.  432>  9  Fed.  Cas.  No.  5,110;  €k>n- 
sales  V.  U.  S.  37  Ct.  CI.  243;  Oodbold  r. 
Blair^  27  AU.  592;  Silva  t.  De  Freitas,  18 
Hawaii  613;  Loekwood  t.  Doane,  107  111.  235; 
Price  T.  Goodrich,  141  111.  App.  568;  Van 
Dyke  v.  Mosterdt  (la.)  Id3  N.  W.  206;  First 
Nat.  Bank  v.  Tappan,  6  Kan.  456,  7  Am.  Rep. 
568;  Hucklebridge  t.- Railway  Co.  66  Kan.. 
443,  71  Pac.  814;  Tyrol  ▼.  MilUhen,  136  Mo. 
App.  293,  115  S.  W.  512;  Pitkin  v.  Rot»y,  8 
N.  H.  138;  Mdlhenny  v.  Lee,.  43  Tex.  205; 
Robertsoh  v.  Mdlhenny,.  .59  Tex.  .615;  Laugh- 
lln  ▼.  Tips,  8  Tex.>  Cir.  App.  649,  28  S,  W. 
641;  Noyestv*  Sawyer^  3  Vt  16Q;  .Lewis  ▼. 
Locke,  41  Vt.  11..  See  also  Wilcox  t.  Hawkins, 
10  N.  C<  84;  Holmes  ▼.  PesBaylyania  R.  Co. 
1B20  Pa.  fit.  189,  69  Ail.  597^  123  Am.  St.  Rep. 
686.  And  see  the  reported  oase.  .Compitre 
Blaokwell  v.  Pennington,  66  Qta  240;  Wilson 
▼^  Wallace,  8  Serg.  ^  R.  (Pa.)  53;  Watt.  v. 
Popple,  16  Manitoba  348.  "The  bill  ia 
brought  in  the  firm  name  and  right,  and  hafl 
been  litigated  in  that  rightj  and  the  want  of 
the  other  member  la  a  delect  that  can  be 
cured  by  amendment."  Fresc  v..  Bachof^  14 
Blati^f.  432,  9  Fed;  Caa.  No.  5,110.  .  "The 
aetion  was  originally  commenced  in  the  name 
of'  B.  H.  Tyivf^  plaintiff;  An  amended  pe^ 
tion  was  afterwards  filed. in  which  Elmer  B. 
Tyvrel  and  Benj.  L.  Tyrrel  were  added,  aa 
ee-plaintifft  with  the  original  plaintiff,  B.  H. 
l^rrel,'  aad  it  was  alleged  therein  -  that  the 
three  oo^plaintiffs  were  co-partners  doing  a 
general  gating  bvsiness  under  the.  fiitti  or 
partnership  name:  of  B.  H.  Tyrrel.  .  .  4  It 
is  said  that  auek .  amendment  changed  the 
cause  of  action  fvom  *  one  in  favor  of  one 
party  to  a  cause -of  aetion  in  laViOr  of  seyeral. 
Or  from' a  sereral  cause  of  actioh  to.  a  joint 
cavse  of  actionJ  This  argument  is  without 
merit.  The  cause  of  action  was  in  no  re- 
tpeet  changed.    No;  new  or  diflTerent  cauae  of 


aetion  was  introduced  theret>y«  The  eontrv- 
versy  remained  the  same  aa  it  wae  before 
the  amendment  and  the  parties  were  the  saafl, 
the^nly  difference  being  that  the  amendment 
cured  a  defect  in  the  deaeription  of  the 
parties.  Plaintiffs,  eo-partners,  oonducted 
their  business  under  the  Ann  name  of  B.  H. 
Tyrrel.  The  bringing  in  of  the  two  remaio- 
ing  partners  only  operated  to  bring  all  of 
the  parties  in  interest  before  the  court  in  a 
cause  of  action  which  had  accrued  to  the 
partnership  of  B.  H.  Tyrrel."  I^yrrel  ▼.  Mitti- 
ken,  135  Mo.  App.  293,  115  S.  W.  512. 

OtHis  BENtnciABiES  <»*  AcnoN  voB  Death 
BT  W^aoiraFUL  Act. 

It  seema  to  be  the  more  prevalent  rule  thtt 
an  action  to  recover  damages  fpr  death  by 
wrongful  act  may  be  amended  by  adding 
parties  plaintiff.  Hougland  v.  Avery  Coal, 
etc.  Co.  152  HI.  App.  573,  affirmed  246  lU. 
609,  93  N.  .£,  40;  Chicago,  etc.  R.  Co.  ▼. 
La  Porte,  33  Ind.  App.  691,  71  N.  E.  166; 
Silva  V.  New  England  Brick  Co.  185  Mao. 
151,  60  N.  E.  1054;.  Crockett  v.  St.  .Louis 
Transfer  Co.  52  Mo.  457;  Moatenbocker  ▼. 
Shawnee  Gas,  etc.  Co.  (Okla.)  152  Pac.  82; 
McArdle  v.  PitUburg  R.  Co.  41  Pa.  Super.  Gi 
162;  East  Line,  etc.  R.  Co.  v.  Culberson,  72 
Tex.  375,  10  S.  W.  706,  13  Am.  St.  Rep.  806, 
3  LvR.A.  567;  InternationaJy  etc.  R.  Co.  t. 
Howell,  106  S.  W.  560,  affirmed  101  Tex. 
603,  111  S.  W.  142.  See  also  Hodges  v.  Kim- 
ball, 91  Fed.  845,.  revorstny  Luak  v.  ELimball, 
87  Fed.  545 ;  Len^an  v.  Baltimore,  etc  B.  Co. 
128  Fed.  191;  St  Louis,  etc.  R.  Co.  v..  Block, 
79  Ark.  179,  95  S.  W.  365;  Atchison  v.  Twine, 
9  Kan.  360^  Weber  v.  Hannibal,  83  Mo.  262; 
International,  etc.  R.  Co.  v.  Boykin,  32  Tex. 
Civ.  App.  72,  74  S.  W.  93,  Cqmpare  Staunton 
Coal  Co.  V.  Fischer,  1X9  111.  App.  284;  John- 
son V.  Phwnix  Bridge  Co.  197  N.  y.  317,  90 
N.  E.  953,  modifying  133  App.  Div.  807,  118 
N.  Y.  fi.  88;. Paris,  etc.  R.  Co.  v.  Robinson 
(Tex.)  1%1  S.  W.  294;  East  Line,  etc.  R.  Ca 
.V.  Culberson*  7.2  Tex.  375^  IQ  S..  W.  706,  13 
Am.  St.  R^p.  805,  3  L.R.A.  567.  In  Chicago, 
etc.  R.  COa  V.  La  Porte,  supra,  the  court  in 
discuseing  the  right  to  amend  the  complaint 
in  an  action  for  damages  for  death  by  wrong- 
ful act  s^d:  "The  right  of.  action  is  given 
to  the  pereonal  representative  alone,  and  be- 
•cause  he  does  not  sue. for. the  benefit  of  the 
decedent's  estate,  but  suea.  for  the  recovery 
of  damages  .which,  when  recovered,  shall  innre 
to  the  benefit  of  the  widow  and  next  of  kin 
of  the  decedent,  it  is  necessary  that  he  show 
in, his  complaint  the  existence  of  aome  per- 
son or  persons  who  have>  sufTered  pecuniary 
injury  through  the  death  of  his  intestate. 
If  upon  the  trial  ...  it  should  appear 
in. evidence  that  there  is  some  person  not 
named  in  the  complaint  who  suffers  audi  losi* 
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in  addition  to  thocie  named  as  the  injured  ]>er- 
sons  in  the  coiaaplamt  or  who  is  entitled  ex- 
eltiflively  to  the  damages  rc^bovered,  we  are 
of  the  opinion  that  the  eomplaint  might  be 
aunend«d  to  obrrespond  with  such- proof w'*  In 
Mo8tentK)cker  r.  Shawnee  Gae^  etc.  Co.  (Okla.) 
152  Pac.  82,  it  was  said:  ''The  amended 
petition  purports  to  have  been  filed  on  bekaif 
of  the  mother  and  brothers  and  sisters^  and 
is  a  joint  petition,  and  was  evidently  so  eon* 
aidered  by  the  eourt.  .    With  reference 

to  the  third  proposition  of  defendants-  in 
error,  that  th^  petition  sought  to  change  tlie 
eause  of  action-  from  one  under  geneTal  stat- 
tites  de«9aratoi7  of  the  common-  law  to  one 
tmder  the  deatii  hf  wrongful  a^t  statute,  it 
appears  that  the  action  was  originally 
brought  by  plaintiff  Sarah  E.  Mostenbocker, 
in  her  own  right,  upon  the  theory  that  she 
was  entitled  to  all  of  the  damages-  which 
might  be  recovered  in  the  aotion,  and  aside 
from  the  fact  that  the  aiftion  was*  brought  in 
her  individual  nam^;  there  is  no  substantiol 
diiTerence  between  the  allegations  of  the  peti- 
tion as  to  the  alleged  aets  of  negligence  vpon 
which  the*  case  was  tried  in  the  former  action 
and  th^  ainended  petition  in  the  present  ap- 
peal. .  .  .  It  is  tru^  that  ih  the  former 
appeal  counsel  urged  plaintiff's  right  to  main- 
tain the  suit  for  her  exclusire  benefit  under 
sections  2881,  2882,  Comp.  Laws  1900,  which 
contention  was  oveH^led.  The  faots  alleged, 
however,  are  the  eiame  so  far  afr  the  causi&  Of 
the  injuries  resulting  in  the  death  of  de^ 
ceased  are  concerned,  out  of  which  the  cause 
of  action  accrued;  and  it  is  what  the  plead- 
ings state  by  Which  we  mtMt  be  governed, 
instead  of  the  argument  and  theories  of  coun- 
sel, pot  forward  in'  a  futile  effort  to  sustain 
plaintiff's  exclusive  right  to  a  recovery  con- 
trary to'  the  provisions  of  the  Statute.  The 
right  of  action  was  given  by  the  statute, 
based  upon  the  acts  of  negligence  complained 
of,  to  the  parties  therein  named,  and  we 
therefore  hold  that  there  was  no*  change  of 
the  cause  of  action  from  one  law  to  another." 
In  Crockett  V.  St.  Louis  Transfer,  Co.  52  Mo. 
457,  the  action  was  ^brought  under  the  Dam- 
age Act  (1  W.  S.  sec.  2,  p.  519)  by  the 
lather  and  mother  to  recover  the  sum  of 
five'  thousand  dollars  as  a  forfeiture  for  the 
death  of  their  infant'  child,  occasioned  by  ^e 
alleged  careleStoess  of  defendant's  agent  in 
driving  one  of  their  transfer  wagons."  The 
father  having  died  ahd  the  mother  hating 
remained  pendente  lite  it  was  held  that  the 
second  hu^biknd  was  properly  made  a  party 
plaintiff  at  the  tritil  after  the  cloiie  of  the 
evidence.  In  Hougland  v.  Avery  Coal,  etc 
Co.  152  ml  App.  678,  an  adtion  brought  by 
tWo  minors  to  recover  damages  for  the  death 
of  their  f tether  dtused  by  the  default  of  the 
defendant,  it  ^v^s  hMd'that  an  amendment  of 
Vtie  declaration  a^ter -verdict  by  addingf-as 


a  co-plaintiff  an  adult  son  of  the  .deceased 
was  proper.:  The  eourt  in  Houghbind  v. 
Avery  Coal,  etc  Co.  246  III.  609,  03  N.  K. 
40/  said:  ''The  cause  of  action  was  .the 
death  of  William  Hougland  imder  the  oir* 
cumstaaces  ailc^ged  in  the  declaration  and 
shown  by  the  proofs,,  imd  ths  i^ight  to  bring 
suit  on  the  cause  of  .action  was  given  by  the 
statute  to  his  children.  The  suit  was  begun 
within  one  year  from  the  time  the  cause  of 
action  accr,ued,  .and  the  addition  of  a  neqes- 
sary  party  plaintiff  afterwards  wap  not ,  the 
commencement  of  a  new  suit  or  the  statement 
of  a  new  cause  of  action.  Tho  first  section 
ol  the  act  in  relation  to  amendments  and 
jeofails  provides  that  the  court  in  which  an 
aeti<Mi  is  pending  ''shall  have  .power  to  per- 
mit amendments  in  any  process,  pleading  or 
proceeding  in.  such  action,  either  in  form  or 
substance,  for  the  furtherance  of  justice,  on 
such  terms  as  shall  be  just,  At  an^  time  be- 
fore judgment  rendered '  therein,'  The  89th 
seetioci'of  the  Practice  act  Authorises  axn^nd^ 
ments  at  any  time. before  final  j^idgment,  'in- 
troducing- any  party  necessary:. to-  be  joined 
as  plaintiff  or  joint  defendant^  di&c<mtinuing 
as  to  any  joint  plaintiff  or.  joint  ilelendaut» 
changing  the  fonn  of 'ths«<dtioni  and  in  any 
matter  either :  of  lorm\  or !  «ttbstan0f i  in  any 
process,  pleading  of:  pfooeeding  which  may 
ensible.  the  plaintiff  to  sustain  the  action  for 
the  elaim  .for-  whi<^  it  was  intended: to  be 
brought  or  the  defendant  to  make  a  legal  de- 
fense.' These  sections  of  the  atatutes  con- 
toin  ample  authority  to  sustain  the  ruling 
of  the  court  in  permittiiig  the  amendment." 
Silva  V.  Briefa  Co*  185  Mass.  151>  ^9  N.  £. 
'1054,  was  an  action  Of  tort  under  an  em- 
ployers' liability  act  brought  by.:the  plaintiff 
as  administrator  of  the  estate  of  a  decedent 
who  was- 'killed  by  the  negtigence'  of  his  enk- 
ployer.  -The  declaration  alleged  that  the 
deceased  was  instantly  killed,  and  at  the  trial 
it  appeared  that  such  was  the  case.  There- 
upon the  defendant  moved  that  a  verdict 
should  be  directs  for  it  on  the  ground  that 
the  action  oould  not  be  msdntained  by  the  ad- 
ministrator. The  plaintiff  moved  to  amend 
his  writ,  by  inserting  as  plaintiffs  the  names 
of  the  widow  and  chUdren^and  aHeging  that 
they  were  dependent  on>  faiji  wages  for  sup- 
port, 9jtA  that  the  action  was  •  brought  for 
their  benefit.  The  court  in  holding  that  the 
amendment  could  be  allowed  said:  "We think 
that  the  court  had  powet  to  allow  the  amend- 
ment. The  4leclaration  alleges.' in'  so  many 
words  Hhat  sadid  deceased  left: no  widow  bat 
three  children  for  whose  use  and  benefit  this 
action*  is  brought/-  lliis,  taken  in  .connection 
with  the  further  allegation  that  the  deceased 
wa#  instantly  killed,  shows,  it.  .seems  toua, 
that  the  cause  vof  action  intended  to  be  relied 
on  was-  the  right  of  recovery  given  byi  the 
statute  i^  the  next  of  kin  in  casea.of  instant 
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death.  The  fact  that  the  death  Ib  alleged  to 
have  heen  instant  shows  that  the  cause  of 
action  intended  to  be  relied  on  eovAd  not.haVe 
been  the  right'  that  is  given  to  the  adminis- 
trator to  tecover  for  death  in  cases  where 
the  death  is  not  instantaneous,  or  where  it 
is  preceded  by  a  period  of  conscioiis  suffering. 
The  mistake  arose,  not  in  regard  to  the  nature 
of  -the  cause  of  action,  but  in  su^osing  that 
the  administrator  was  the  party  in  whose 
name  the  action  should  be  brought.  And  in 
such  a  case  it  is  plain  that  thecouart  has 
power  to  allow  an  amendment  bringing  in  the 
proper  parties.^'  In  McArdie  v.  Pittsburg  R. 
Co.  41  Pa.  Super.  Ct.  U2;  it  was  held  that 
an  action  by  a  husband  to  reoover  damages 
for.thci  death  of*  his  Wile  was  properly  amend* 
ed  by  adding  as  plaintiffs  the  namies  of  their 
childreli  although  the  statutory  period  for 
bringing  an  action  had  expired. 

But  in  JBast  Line,  ete.  R.O0.  t.  Culberson, 
72  Tex.  376,  10  8.  W.  70%,  13  Am.  St  Rep. 

806,  3  L.R.A.  607,  it  was  held  that  an:action 
brought  by  a  H^ife  for  the*  benefit  of  herself 
and  her  children  to  recoyev  damages  for  the 
death  of  the  husband  and  father,  could  not 
be  amended  after  the  statutory  period  for 
bringing  the  action  had  passed  by  adding  as 
a  party  plaintiff  the^  mother,  of  the  deceased. 
In  Johnson  ▼.  Ph«8niz  Bridge  Co«  197  N.  Y. 
316,  00  N.  E.  963,  modifffing  133  App.  livr^ 

807,  118  N.  Y.  S.  88,  it  appeared,  that  an 
action  was  brought  in  New  York,  by  the 
widow  of  the  deceased  as  his  administratrix 
to  recover  damages  for  the  death  of  her  hu»> 
band  under  the  Civil  Code  of  lower  Canada^ 
The  right  given  by  that  code  was  "not  repre- 
sentative, but  individual  and  personal" '  and 
but  one  action  could  be  brought  in  behalf  of 
those  who  were  entitled  to  the  indemnity. 
It  was  held  that  the  action  c6uld  not  be 
amended  by  adding  as  parties  plaintiff  the 
ifather  and  children  of  the  deceased  after 
the  period  given  by  the  statute  for  bringing 
the  action  had  passed. 

It  seems  to  be  fairly  well  settled  that  an 
action  by  a  parent  to  recover  damages  for 
the  death  of  a  child  may  be  amended  by  add- 
ing as  a  party  plaintiff  tiie  other  parent. 
CytroB  V.  St.  Louis  Transit  Go.  206  Mo.  692, 
104  S.  W.  109;  Walts  v.  Pennsylvania  R.  Co. 
31  Pa.  Super.  Ct.  286,  agvrmed  in  216  Pa.  6t 
166,  66  Atl.  401;  Bracken  v.  Pennsylvania  R. 
Co.  32  Pa.  Super.  Ct.  22;  Weaver  v«  Iselin, 
161  Pa.  St.  386,  20  Atl.  40;  Holmes  v.  Penn^ 
sylvania  R.  Co.  220  Pa.  St.  189,  69  Atl.  697^ 
123  Am.  -St.  Rep.  685;  Sontum  v.  Mahoning, 
etc.  R.  Co.  226  Pa.  St.  230, .  76  Atl.  189. 
See  also  Boel  v.  St.  Louiis  Transfer  Co.  46 
Mo.  562,  "The  right  to  add  the  name  of  a 
husband,  or  of  a^fe,  by  way  of  amendment 
after  the  expiration  of  the  alatutory  period* 
if  either  one.  had  properly  brought  suit  wit>i> 
in  the  time  limited,  is  no  longer  an  gpen 


question."    Sontum  v.  Mahoning;  ete.  R.  Co. 
supra.     In  Cytron.-  v.  St.  Louis  Transit  Co. 
205  Mo..  692,   104  S.  W.  109,  it  was  nid: 
"The  cause  was  heard  below:  on  an  amended 
petition.     As  originally  brought,  .the  hiiber, 
Meyer  Cytron,  alone  sued.    The  child  was  the 
son  of  Meyer'  and  Rosie  Cytrcm,  husband  and 
wife.     Presently,  .but  alter   oae  year  had 
elapsed,  an  amended  petition  waa  filed,  the 
amendmeut  oonsisting  in  making  Rosie  Cyt* 
ron  a  party  .plaintiff.     ThereupyoB  defendant 
lodged  a  demufrer-^he  ioree  thereof  spent 
on  facte  disolosed  by  that  amend^ieBti  to-vit, 
the  existence  .of  a.  lining  mother-  as  well  u 
a  father  and  a  failure  to  join  that  mother  as 
a  plaintiff  in.,  the  ^st  .petition.    ....    .    At 

the  dose  of  the  .caee.  defendant  asked  and 
the:  .court  refused  .to  give.  ii  peremptory  in- 
struetion.  -  At  the  hegiuouDig  of  tj^e  case  de- 
fendant, objected  to  the  i9troduetion  of  any 
testimony  because  the  petition  did  not  state 
facts  BufficienUto  conatitute  a  eause  of  action. 
This  objeistioB  was.  overruledn-defendant  sav- 
ing timely  ezeeptiovis  to  both  said  rulings. 
As  we  see  it,  it  is  one  pr  the  other  of  them 
that  defendant  now  assigns  as  xevej^si^le  er- 
ror, in  that. by  joining  Rosie  Cytron  in  the 
amended   petition,-  the   plaintiffs,    in  effect, 
instituted  a  new  sigut ;  more  •  than  one  year 
after  the  cause,  oi  action  accrued — all  this  ( it 
ia  said)  in  the  teeth  of  the  statute  then  exist- 
ing,  to-wit,   Revised   Statutes   1899,  section 
286S,    readings      'Limiti^tion   of    Actions.— 
Every,  action  instituted  by  virtue  of  tiie  pre- 
ceding sections  of.  this  chapter  [chapter  17 
on  Damages,  etc.]  shall  be  commenced  within 
one  year  after  the  cause  of  such  action  shall 
accrue.'    .    .    .    The  statute  in  hand  is  not 
a  span  more  ofr  a  whit  less  than  one  of  limi- 
tation and  repose.    Its  passport  as  audi  stat- 
ute is  stamped  on  its  very  face,  because  it 
is  written  there  that  it  is  a  statute  with  an 
honest  purpose  of  limitation  and  repose  only. 
The  legislature,  intending  it  to  fill  that  of- 
fice, said  so  in  so  many  words — the  subhead 
of  the  section  reading,  'Ljimitation  of  Actions.' 
We  ought  not  to  allow  that  obvious  legisU- 
tive  intent  to. perish  by  construction;  and  by 
repeated  adjudications  .we  have  so  construed 
the  statute  aa  to  preserve  italic.     .    .    . 

Indeed*  it  is  only  by  the  grace  of  alk)wing 
the  averment  of  the  anawec,  now  under  ex- 
position, to,  be  taken  e3  a  plea  of  the  one- 
year  Statute  of  Limitations  that  any  life 
is  left  in  it — or  that  it  has  place  in  4b 
answer.  And  this  is  so  because,  strictissimi 
juris,  in  so  far  as  the  amendment  may  be 
claimed  to.  constitute  a  departure,  that  de- 
parture, as  su^,  was  waived  by  answering 

oyer and,  being  waived,  the  right  to 

object  to  it  is  gone  unless. we  interpret  the 
plea  as  a  plea  ot  the  l^tatute  of  Limitations, 
and*  henoe,  ^  substantive  defense.  Being  a 
statute  of  limitations  and  the.  question  under 
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conaideratiod'in  ftaalftnalyflb  invclviag  the 
right  of  aHMnOmeat  ttiter  tlie  hmitation  .hM 
roB,  lit  the  ihiM&old  lies  the  inquiry:  *What 
is  the  ptopkr  -judieial  attadnide  toward  ameBd<t 
menti  witk  f eferenbe  >ta'*tlie  Staiate  el  Limi- 
t^tlomr  As  Mid  In.  Walker  ▼«  Wabash  B« 
Co.  [103  'Mo.  1.  c.  474}  avpra:  'The  aaawer 
in  the  langnagBof  Naptoni  J.,  in  Lottman.T; 
Barnett,  62  Mo,  I.  c.  170^-  its  '^Amendmenta 
are  allowed-  npreeeif  to-  save  the  oaiue  from 
the  Statute  ol  Limltationa,  and  cottrta<  hare 
been  Uber»l  in  allowing  thein,  when  the  eanee 
of  action  is  not  totally  different/'  ^  The  rule 
thuA  amiouneed  Is  iteadHy  applied.  .  . 
Die  eaose'  of  aotion  Under  the  amended  petl-* 
tlon  wAs  the  Identleal  ea-uiie  of  action  eoonted 
OB  in  the  original!'  It  flubstantially  required 
the  sAmd  quantum-  and  quality  of  evidenoe. 
The  mealiure  of  damages  was:  the  same  under 
eai^.  The  amendment  did  >not  siibstantially 
ehange  the  claim 'or  defeneei*  Henee  the  gfBp 
oral  identity  of  the  tmneaetyon .  was  presenFvd, 
and  we  coselude  there  is  no*  substance  in  the 
aseignment  of  error  in  hand.^ 


Ijimttntions  of  Rule* 

Aai  action  cannot  be.  amended  by  addiqg 
new  parties  plaintiff*  where  .the  e0'^c^  of  the 
prc^Kised  amendmoit  would  be  to.  introduce  %. 
new  cause  of  action. 

United  BtaUs^^lSLoytA  Ins.  Co.  ▼.  MiUer, 
199  U.  8.  368,  26  S.  Ot.  46,  60  U.  S.  (L.  ed.) 
22«. 

Alahamd.' — Bolman  t.  Lehman,  74  Ala.  607. 
See  also  Berry  ▼.  Fergttik>n,  68  Ala.  314. 

CaK/om«a.'— Bradley  ▼.  Pkrker,  34  Pac.  234. 

Georgia. — ^Neal  V.  Robertson,  18  Ga.  809; 
Dawty  ▼.  Hanseli,  20  Ga.  050. 

Kentucky. — Powers  v.  Sutherland,  1  Dur. 
151;  01o1>e  Bank,  etc.  Go.  y.  Rigglesberger, 
109  S.  W.  333,  33  Ky.  L.  Rep,  06. 

Maine. — Clark  v.  Anderson,  103  Me.  134, 
08  AtL  633. 

Weio  York. — Dutcher  v.  Slack,  3  How.  Pr. 
322,  1  Code.  Bep..ll3..  See  also  .Bostwick  ▼. 
Menck,  4  Daly  68.    .      . 

North  CaroKfia.--Merrill  ▼.  Merrill,  02  N, 
C.  667;  Kxou  y.  Smith,  06  ,N.  C.  389,  2  S. 
E.  632;  State  v..  X^irneri  96  K.  C.  416,  2  S. 
£.  51.  See  also  Mills.  y«  ^allftban,  126  N.  G. 
756,  36  S.  E-  164. 

PemMfflvanAcL-'—JELolm^  v-  Pennsylvania- K. 
Co.  220  Pa.  St.  189,  69  Atl  697,  123  Am.  St» 
Rep.  685. 

Ore^of».--*Hume  y.  Kelly,  28  Ore.  308,  43 
Pac.  880. 

ToBMM.-^East  Line,  etc.  R.  Co.  y.  Culberson^ 
72  Tex.  376,  Iff  S.  W.  706,  13  Am.  St.  Rep. 
806,  3  L;R.A.  667.'  See  also  Lanes  y.  Squyree, 
45  Tex.  382;  Roberson  V.McIlhenny,  50  Tex. 
616 ;  LanghHn  y.  Tips,  6  Tex.  Ciy;  App.  640, 
28  S.  W.  6fiL 


V^^numt.^^Ywmimi  Min.  eto.  Co.  y,  Wind» 
ham  County  Bank,  44  Vt.  480..  See  also  Wy-* 
m»n  y.  Wiloo9(,  63  Vt.  487, 2J.  Atl.  1103. 
.    W«««  Fif0tiiMa.-*WiUiams  y.  Grant  County 
Gt  26  W.  Va.  488,  68  Am.  Hep.  94. 

CchhmEo* — Johnston  y.  Consumers'  Gas  Co. 
17  Ont.  Pr.  297{  Parsons  y.  London,  19  Ont. 
W.  Rep.  998,  3  Ont..  W,  N.  48;  Ritchie  y. 
Canadian  Bank  o|  Commerce,  1  West.  L« 
Rep..  ( Yukon  Ter. )  490. . 

'^The  court  has  no  authority  to  conyert  a 
pending  action  that  cannot  be  maintained, 
into  a  new  one,  by  admitting  a  new  party 
plaintiff  solely  inteorested,  and  aUowing  him 
to  assign  a  new  and  different  cause  of  action, 
if  the  defendaAi'  shall  object.  •  The  statute 
alldwing .  necessary  additional  parties  to  be 
made  in  an  action,  does  not'  contemplate  such 
an  exercise  of  power.  ..There  is  neither  princln 
pie  nor  statute,  nor  practise,  rtfaal  allows  suoh 
a' course  oi  procedure;  it  wouid  >  oertainlj 
lead  to  endless- consplications,' confusion  and 
injustice.  An  aiitian  separatte  and  distinelj 
from  a  pending  one,  miust  be  begun.  Sccordtng 
to  the  ordinary  course -of  procedure.':'  Merrill 
y.  Merrill,  92  N;  C.  667.  "As  soon  as  an 
action  is  brought,  and  the  complaint  is  filed,* 
it  takes  on  and  has  a  distanctiveness  and  in- 
tegrity, of  nature  as  to  the  parties  to  it»  ^d 
that  may  come  or  be  brought  into  it^  smd.the 
cause  or  oausee  ol  action  sued;  that  permeate 
aad  go  witli  it. to  its  send.  It  is  not  subject 
to  the  arbitrary  control  of  :tbe  parties  or  ol 
the  Oourtr^-it  must  be, proceeded  in  according 
to  '  law,  and  only  such  amendments  *s  to 
parties  or  the  cause  of  action,  may  be  made 
as  its  nature  and  scope  warrsnt.  Amend- 
ments in  this  respect  must  be  sueh,  and  only 
such,  as  are  necessary,  to  promote  the  com- 
pletion of  the  action  begun-r-all  parties  neces- 
sary for  that  purpose- may  come  or  be  brought 
into  it,  and  so  also^  any  and  all  such  amend- 
ments may  be  made  as  to  the  cause  of  action, 
as  may  be  necessary  to  its  completeness  in 
all  respects.  But  neither  general  principles 
ol  practice,  nor  the  statute  providing  for 
amendments,  authorize  amendments  that 
reach  beyond;  these  purposes.  Especially,  the 
court  h4s  no  authority  to' allow  such  amend- 
ments as  to  parties,  or  as  to  the  cause  of 
action^  as  i  make  a  new,  or  substantially  a 
new  action,  unless  by  the  consent  of  the 
parties.  Indeed,  this  would  not  be  to  amend, 
in  any  proper  sense,  but  to  substitute  a  new 
aetion  i^r  order,  for  and  in  place  of  a  pending 
one,  which  the  court  cannot  do.  General 
principles  of  procedure^  and,  as.  well,  the  stat- 
utory regulations  upon  the  subject,  oon- 
tempiate  and  intend  that  an  action  shall  em- 
brace but  one  litigation  or  matter,  and  only 
such  parties,  matters  and  things  as  are  necesr 
sary,  germain,  and  incident  to  it,  except  that 
seyeral  causes  of  .action  may  be*  united  in 
the   same  action,  as  specially   provided  by 
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statute.  Any  other  rule  or  method  would  cer- 
tainly be  subversive  of  orderly  and  intelli" 
gent  procedure,  and  lead  to  intolerable  <M)n- 
fusion,  as  well  as  injustice  to  litigants.  .  < .  . 
Now,  in  the  case  before  us,  the-  action  wad 
brought  by  the  second  guardian  against  the 
first  one  and  the  sureties  to  his  gubrdian 
bond,  to  compel  him  to*  account,  etc.  The 
plaintiff  died  pending  the  action.  Afterwards, 
his  administrator  became '  a  party  plaintiff 
and  filed  bis  complaint,  alleging  a  new,  dis- 
tinct and  entirely  different  cause  of  action, 
that  arose  since  the  actioii  bc^n»  "To  tiiis 
there  was  a  demurrer,  wbfdi  was  sustained, 
and  the  court  allowed  the  plaintiff  to  make 
new  parties  plaintiff,  who,  putting  aside  the 
complaint  and  all  prior  pleadings,  filed  » 
new  complaint,  alleging  a  new,  distinct  and 
different  cause  of  action,  substituted  for  th« 
original  plaintiff  and  the  original  cause  ot 
action  alleged;  This  was  undertaldng  'sub^ 
staatially  to  make  a  new  action  -out :  of  a 
pending  one.  'The  oeurt./tfacre£6re  properly 
decided  that  the  plaintiffs  oMild  not  nfiaintain 
the  present  aotiomM  '  State  v.  Turner,  96  N, 
C.  416,  -2  8.  £.  51.  In  Smith  v.  Boyd,  18 
Ont.  Pr.  2fi6,  reversing  18  Oat.  Pr;  76,  Macie^ 
man,  J.  A.  in  holding  tkuA  an  aaeodmeni 
adding  a  new  party  plaintiff  was  ^properly 
refused-  said:  t  ''I  am  of  opinion  tiiat  tlie 
learned  Chief  Justice  exercised  a  sound  dis- 
cretion at  the  trial-  in  -jfef using  the  aoseiMi* 
ments  then  asked  for.  So  far  as  the  actionr 
was  one  for  damages  personal  to  the  plain-i 
tiff  by  reason  of  thd  alleged  fraud  on*  the 
part  of  the  defendants,  the  plaintiff  had  the 
opportunity  of  proceeding  with  it  and  trying 
it  out,  which  he  declined  to  do,,  and  it  was 
properly  dismissed;  nothing  else  could  be 
done  upon  the  evidence  before  tiie  court.  The 
amendments  sought  were  lor  the  purpose  of 
recovering  the  money,  not  for  the  •  plaintiff 
himself,  for'  that  would  havie  involved  the 
taking  of  the  partnership  accounts,  but  tor 
the  benefit  of  the  creditors  of  the  firm,  a  cause 
of  action,  if  any,  which  admittedly  belonged 
to  Clarkson,  and  which  it  may  be  doubtful 
whether  the  plaintiff  could  compel  the  oredi-' 
tors,  or  Mr.  Clarkson  on  their  behalf,  to 
litigate.  But,  however  that  may  be^  the  ap« 
plication  at  the  trial  was  substantially .  ab 
application  for  leave  to  bring  a  new  ac« 
tion  by  or  on  behalf  of  a  new-  plaintiff,  whieU 
involved  an  'amendment  of  the  writ  of  sum* 
mons,  a  new  statement  of  claim,  <  and  other 
pleadings,  as  well  as  a  neW'  trial.  That  being 
so,  I  think,  with  great  respect,  it  was  the 
more  ctovenient  and  proper-  oouree,  to  do  .as 
the  learned  Chi«if  Justice  did,  to  put  an  ead.  to 
the  existing  action  and  ta  leave  the  plaintitf 
and  Mr.  Clarkson  to  teing  sudi  new.  action  aa 
they  might  be  adiiised.''  In  Peek  v.  Spencer,  L« 
R.  5  Ch.  (Eng.)  648,  39  L.  J.  Gh>.  638,  18  W< 
R.  568»  22  L.  Hi  N.  &  45i^  it  waa  sa«d:     "Ab 


reigarda  the  merits  of  this  eiwe,  there  was  cer- 
tainly a  knowledge  by  the  plaintiff  of  th<* 
existence  pi  enfranehiaed  oopyhcdders  at  the 
time  when  his  origmal  Mil -was  filed.  Then 
the  answer  was  put  iny  and  the  origmal  plain- 
tiff's title  was  aa  distinetly  put  in  issue*  and 
as  distinctly  contvevtrted  as  it  is  possible 
that  a  plaintiff's  tiitle  can  be;  and  the  only 
allegations  in  the  affidavit  made  <m  the  im- 
plication for.  leave  to.  aaiend  are,  in  effei^ 
that  the  bill  is:deleotlve  fat  waat  of  parties. 
I  do  not  object. to  his  amendidg  aa  to  the 
persona. on  'whose  ihehali  he  sues,  but  what 
I  do  objedt  to  is  tile  introduotioa  o£  a  new 
plaintiff  with  a  new  •  and  distinct  title.  I  do 
tioi  think  it  wouldfiie  jiiat  towards  the  de- 
fendant.' The  Master  of  the  RqUs  seems  to 
have  thought  that  thef  oaaea  were  very  nearly 
identical,  but  .1  do  notoontidar  tbat  the 
oases,  are  identioal^*  where  the  right  of  each 
dispendt  upon .  totally,  di^erest  and  distinct 
proofs,  and  upoA  totally  different  and  dis- 
tinct titles.;  in  fael,  Mr.  Peek,  neiay  possibly 
fail  in  the  proof  oi  .enretfythiag,'  and  yet  Mr. 
Huntingford,  because  his  name  is  added  to 
the  bill,  may,aus^ajj}  ^t^  Vo^^f  those  circum- 
stances, I  do  not  tHink  it  right  that  the  name 
of  a  new  plaintiff  should  he  added.'^  In  Mer- 
rill V.  Merrill,  02  N.  0.  667^  it  was  held  that 
A-  suit  for  an' accoUliting  \Bg»liist  an  admiris- 
trator  brought  by  the  next  of  kin  of  the  de- 
cedent could  not  be  amended  by  adding  ae  a 
party  plaintiff  the  administrator  de  benU  wm. 

As  a  corollary  of  the  rule  that  a  new 
cavse-of  a0tiqa:iBayiiot  bis.  introduced  by  the 
addition  o|  partief^  pJiiuit^ff,  if  the  original 
plaintiff,  has  no  c{ftt(ise  of  action  he  cannot  by 
an  amendment, adding  parties  plaintiff  show 
a  good  cause  of  action.  Clowes  y.  HUliard, 
4.Gh.  D.  (Eng.)  .414,  46  L.  J.  Ch.  271,  25  W. 
E.  224;  Waloott  v.  Lyons,  29  Ch.  D.  (Eng.) 
584,  64  L.  J.  Ch.  847,  52  L.  T.  N.  S.  399; 
Sitate  V. .  Rottaken,  34  Ark.  144 ;  Anderson  v. 
(Superior  Ct.  122  Cal.  216,  54  Pac.  829;  Sill- 
ings  V.  Bumgardner,  9  Grat.  (Va,)  273; 
Coffman  v..  Sangston,  21  <5rat,  (Va.)  263; 
Keysef  v.  Renner,  87  Va,  249,  12  S.  E.  406; 
Franklin  v.  Hays,  2  Swan  (Tenn.)  521.  Gee 
also  Matthews  v.  Blbodworth,  111  Ark.  545, 
IBS  S.  W.  263; 'Zukowiski  v.  ArlUour,  107  111. 
App.  663;  Davis  v:  If ew  York,  14  N.  Y.  506, 
67  Am.  Dec:  186,  3  Duer  ll9;  Doyle  v.  Car- 
ney, 190  N.  Y.  386,  83  N.  E.  37,  nhefeing  115 
App.  Div.  921,  lOl'Ni' Y.  S.  11M>.  In  Ander- 
soh  T.  Superior  Ctt'suprH,  it'  was  held,  under 
a  statute  requiring  that  in  a  suit  by  -a  credi- 
tors' bill  five  creditors*  must  unite  and  mast 
hold  claims  to  the  amount  of  five  hundred 
dollars,  that  whenq  ft,  petitjion  did  not  ^vlfil 
tlfoae  requirements  it  cc^ild  not  be  amended 
by  adding  -new .  parties  plaintiff. 

Iti  Lewis  v.  Aj0toQ,nl76  Ala.  271,  58  So^ 
27S,  it  was  held  tthat.^  a  bill  oould  not  bs 
amended  by  adding  a  person  as  a  party  coxa* 
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ns  Ark,  m» 
plainant  oDe-whoHvaa  A  neecafaa^y  P^i^y  to 
the  suit  but  who  shoiild  be  a  par^  SMpendn 
ent.  .  I-    ♦•  ...  •     • 

A  cause  oi  action 'Caittot- be  amended  tfay 
adding  aa  plaintiff'  pearaoils  whO'  have  bo:  inter-* 
est  in  theauki  iKie^r  T.KljueU  M.Va.  430^7 
S.  K  9^  r  <Can*  t;;  'MoGatoheen/ 15 .  Manitoba 
007^  669i  €ee  alao:Gin»ini'  v.  Zambarano,  36 
B.  I.  122»  60At^  205^:Trhel'6]a  it  waaaaSdt 
"RuliagS'  pcnnllting  lainendtticiats  and  cfaangcB 
d  parties  are  aubjeet  to  review  by  this  eourt, 
if  the  cause  oognea>hereiipon  esception.  The 
amendment  permitted  by  the  -suiperior  eonrt 
was  to  make  the  ^Uegati6n:  of  th^  declaration 
cooform  -tO'  what  rwe  ^ave- called  a  meaning*' 
less  cottditlen  of  the  bond  thai  the  plaintiiff 
in  replevin  'should  pay  such  daznages  amd 
costs  as -the  plaintiff  In  replevin  should -re^ 
coTcr  against  him.  Aceording- to  the  opinion 
which  we  have  hereinbefore'  stated  eonoerning 
this  oOttditioD  the  araeiidment  was  a  needless 
one;  but  in  no  view  of  the  matter  did  the 
amendmelit  harm  thiBf  delendant.  ^e  •action 
of  the  superior  court  ill  adding  'Afttbhio  Lilv 
eratore  as  a  party  t)laintiff  was  ^irroneeinSj  not 
because  the  court -was  without  power  to  add 
parties  at  the  tltbe  the- change 'WaA  made, 
but  because  np6n  the  etidesK^e  Liberatore  was 
not  properly-  a  party'  to  the  aotkm/'' ' 

It  seem^  that  an  action  cannot  be-  am^ded 
by  adding  a  party  as  plhintffP 'without-- his 
consent.  Matithe<cvB  v/  Btoodworth,  111  Ark'. 
545,  1«6  9.  W.  863?  Watt  v.  Pop|>le,'l«  Mani* 
toba  348-;  Hill  r.  HanfrWy;  1»  British' Cohitil- 
bia  253,'  Hogan  ▼.  'BActs,  1  West.  Ij.  Rep* 
(Yukon  Ter.)*3«3.  Ctwipct*^' BaVris  v.  Swan- 
eon,  62  Ala.  299;  Uhidn  NaVal  Scores  Co.  V; 
Pugh,  156  AW.  369,  47'  Bo.  48;  In  ^Veral 
Jnrisdictions  the  written  'Consent  of  the  party 
to  be  added  as  a  plaintiff  Is  necessary.  Major 
V.  Mackenzie,  IT  Ont:  Pr.  IS;  Winnifrith  v; 
Finkelmatt,  25  Orit.  W.  1lepl'«92j  5  Onl  W.  N. 
781;  Pricker  v.  Vati  Ghitten  [1896}  2  Cb. 
(Eng.)  649,  65'L.  j:  Ch'.  b2S,  75  L.  T.  N.  S. 
117,  45  W.  R.  53;  Frampton  v.  'Williams,  2 
P.  &  P.  (Etig!)  603;  Ti-ydn  v.  N'ational  Provi- 
dent Inst.  16  Q:  B.  D:  (Eng.)  678,  54  L.  ti 
N.  S.  167,  34  W.  R:  3^  55  L.  J.  Q.  B.  ^236. 
See  also  Cox  v.  Jataeri,  19  Ch'.  D.  55,  61  L.  J? 
Ch.  184,  30  W.  R.^^8,  46't:T:  Ni  S.  471: 
In  Pricker  y,  Van  Gruttcn  ku]jra,  it  appeared 
that  the  solicitors  for  the  ]^ar{y  to  be  added! 
in  hia  presence  and  with  tils  authority,  signed 
a  written  cotis^nt  tq  add  him  as  a  plaiiitiff. 
NotwltHstahdihg  that,  the  coHirt  held  that  he 
was  improperly  added  as  he  had  not.  signed 
the  consent  yith"  hiis  owi^'  Hand'. 

It  seems  that'  where  the  jurisdiction  of  a 
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'fcottrt^^-^Jone  15,  1914.' 


tlB  Arlc  404  i  109  S.  W.  924. 


Willa  —  Juriadletiom  of  Eqnitiy  to  Con- 

.  StlP1ft0« 

A  court  of  equity  has  jurisdiction  to  con- 
strue a  will  creating  a  trust. 
..  [See  13  Ann.  Cas,  2;  129  Am.  St.  Rep.  79.1 

Rnlea  of  Cpi&atriib^oii  ^  Intent  of  Tes- 
tatbr. 

The  court  in  construing  a  will  must  ascer- 
tain the  intention  of  testator  as  gathered 
from  his  entire  will,  and  give  effect  to  it, 
When  not  in  oonfliot  with  reeogniaed  rules  of 
law. 


federal  court  is  dependent  on  the  divefsitv 
of  citizenship  Of  the  pa!rtied)  an  kiiiendmenx 
adding  an  iridispenaable  ^B,xif  'plaintiff  will 
not  be  permitted  wKere"  the  effect  of  tli% 
amendment  would  lie  to  destroy  the  jurisdic- 
tion of'  the  court.  'D^'liaware,  etc.  !R.  fcd.'V. 
Jersey  City,  168  Fed.  128. 


A  testatofr  owning  cl^ietly  real  estate  and 
spme  pe]:^nal  pro{>erty  of  speculative  value, 
who  directs  hia  executors  to  pay  specified 
sums  iq  trust  companies,  to  pay  specified 
sums  in  instalments  to  benetlcia'ries  named, 
with  gift  over  on  their  death,  and  who  directs 
the  executors  to  close  up  the' estates  as  speedi- 
ly as  possible,  citeatee  a  trvet  lor  the  benefit 
of  the. beneficiaries  named. 

E!««o«itOffa' -^  POKsrev  t»  lell  l^anda.    . 

'  An  ebteeutor  has  no  power  to  sell  the  land 
of  his  testator,  unless  directed  to  do  so  by  the 
will^.  either. ag^prieasly  or  hy.  ne^e^sary  implica- 
tion. 

[See  78  Am^.St  Rep.  178.] 

A  testator,  who  directs  his  executor  to 
dispose  of"  Hjs  real  estate^  thereby  confers 
on  the  executive  power  to  execute  the  req^ 
ufsite  deeds'  of  conveyance. 

Same. 

Aijy  words  in  a  Mil  which  show  an  itoten- 
tioh  to  cohfer  on  the  executor  power  to  sell 
real  estate  and  execute  the  requisite  deeds^ 
or  any  form  of  a*  will  which  imposes  duties 
whiclt  cannot  be  perf oimed  witiiout  a  sale, 
necessariiy.  creates  a  power  of  sale. 

PttwoBp  ]tO"lS<Mr1iCasa« 
'  Wheife' the  bulk  of  .the  estate  of- a  testator, 
i^ho<  directs  >  h^  «Xf^uto)ra;  to  depof^it  specified 
fiumj^.with  trust  companies. to  pay  to  named 
beneficiaries^  is  real  estate,  and  the  testator 
directs  tjie  executors  to  close  up  the  estate 
as  speedily  a6  possible,  so' that  the  creditors 
and  beneffeiaries  Way  promptly  receive  what 
18  diie  tlietih,*  i^eexeentora  have  power  to  8ell> 
but  not  to  mortgage,  the  estate.  .  ■ 
.i[See-tN>te.at  end.  of  this  case.]. 

•unia.  ' 

>  (A-  mere' power,  oi  sale  of  real  estate  ,oon«- 
fePred:on  e^cutors  by.wiU  does  not  include 
^.  .power.  .i».  mortgage.  •     c 

.^  .|See  note  at  end, of  this  case.] 

Sahaiff|«( 

,  The  court,  ii)  construing  the  provisions  of 
a  witl  conferring  power  on  the  executor,  must 
seek  to  give  effect  to  the  intention  of  testa-' 


M8 


CITE  THIS  VOL.  ANN.  CAS.  lfll6C. 


tor,  and,  wh^  tk^  wHl  incs-ely  sithorizes  by 
implication  the  executor  to  sell  real  estate, 
the  court  may  not  construe  the  provisions  to 
authorize  &'  mottgage. 

[See  note  at  end  of  this  case.] 

Sale  by  Exeontpr  —  lUsbta  of  I«eaaee. 

Where  an  executor  authorized  by  will  to 
sell  real  estate  exercises  the  power  of  sale  of 
land  encumbered  by  a  lease  made  by  testator, 
the  sale  must  be  made  subject  to  the  rights 
of  the  lessee. 

Appeal  from  Chancery  Court,  •  Pulaski 
county:    Mabtinkau,  Chancellor. 

Action  to  construe  will.  A.  M.  Heiseman 
et  al.,  executors,  plaiiititfs,  and  Etnilie  Lowen- 
stein  et  al., ;  defendants.  Judgment  for  de- 
fendants.   Plaintiffs  appeaL.  Revbssed. 

[405]  Appellants,  as  executors  of  the  will 
of  Abe  Stiewel,  deceased,  instituted  this  ac« 
tion  in  the  chancery  court  against  -appelleefly 
who  are  devisees  and  legatetis  under  the  will. 
The  object  of  the  complaint  is  to  have  a  con- 
struction of  the  will  and  the  directions  of 
this  court  as  to  the  duty  and  power  of  the 
executors  in  selling,  mortgaging,  and  leasing 
the  lands  of  ;fcheir  testator.  Abe  Stiewel  died 
in  Little  Rook,  Pulaski  County,  Arkansas,  on 
the  25th  day  of  August,  1913,  and  the  will 
was  .duly  admitted  te  probata  and.  appeUantv 
qualified  as  executora  under-  the  will.  The 
will  is  as  follows: 

''1.  I  desire  that  all  of  my  debts  shall  be 
paid  in  full. 

"2.  It  is  my  desire  that  my  sister,  Mrs. 
Emilie  lowenstein,  in  addition  to  insiitttiie^ 
for  one  thousand  ($1,000)  dollars  in  the  order 
of  B*nai  B'rith,  which  she  holds  on  my  life 
and  money  she  has  on  deposit  with  me,  ahall 
receive  from  my  estate  the  sum  of  twenty 
thousand  ($20,000)  dollars  and  interest  in 
the  manner  herein  provided  for,  as  follows, 
towit:  That  is  to  say,  the.  exeoutora  of  my 
will  shall  eause  to  be  deposited  in  a  proper 
and  solvent  trust  company  the  sum  of  twenty 
thousand  ($20,000)  dollars  at  the. best  rate 
of  interest  thev  can  obtain'  iAMteUn  tto  "tfaA 
credit  of  said  Emilie  Lowenstein,  conditioned 
that  she  shall  not  draw  exceeding  t1i«  surti  of 
two  hundred  ($200)  dollars  per  month  as 
long  as  she  may  live,  or  the  said  fuhd  may 
last;  said  money  to  be  so  deposited  as  soon 
as  an  order,  if  required,  ca^  be  obtained  from 
the  pcobate  court  having  jurisdiction  of  my 
estate  to  do  so. 

"2.  Should  my  said  sister  die  before- the 
said  sum  is  exhausted,  then  her  son,  Julioi 
Frank,  if  living,  shall  receive  five  thousand 
($5,000)  dollars  of  said  sum  so  remaining 
[406]  to  be  paid  to  him  in  like  mdnne)r,  that 
is,  at  the  rate  of  two  htmdred  ($200)  dollars 
per  month  by  ^aid  trust  company,  and  the 
l-emainder  of  said  sum  of  twenty  thousand 


($20,000)  dollars  shall  be  disposed  of  as 
hereinafter  set  forth. 

"3.  It  is  my  desire  that  my  sister,  Mn. 
Fannie  Shield,  shaM' receive  from  my  estate 
the  sum  ef  fifteen  thoasand  ($15,000)  dol- 
lars, and  interest,  in  the  following  manner, 
to  wit:  That  ia  to  say)  the  oictiaton  of  mj 
will  shall  cause  to  be.  deposited  in  a  proper 
and  solvent  tmet  company  tlie  sum  of  fifteen 
thousand  ($16,000)  dollars,  at  ^e  beat  rate 
of  interest  they  can  obtain  therefor,  to  the 
credit  of  said  Fannid  Shieldy  conditioned  that 
she  filial]  not  draw  eKee^iag'the  sum  of  two 
hundred  ($200)  dollars  per  month-  so  long 
as  she  may  livei  or  the  eaid  fond  may  last, 
said  money  to  he  .d^osiied  'as.Afpresaid  at 
soon  as  aa  order,  if  reqqircdv'  cmi  be  obtained 
from  the  probate  oouvt  having  juxiadieiion  of 
my  estate  to  do  80»  aad  if  any  part  <rf  aaid 
fund  shall  remain  on  hand  at  my  aister't 
death,  it  shall  be  disposed  of  as.}ier«iaafter 
set  forth. 

"4.  It  is  niy  desire  that  my  sister,  Mrs. 
Julius.  Meyar,-  shall  receive  ifona  my  estate 
the  sum  d. fifteen  thousand  ($15,000)  doUan 
free  irom  the  clainis  or  control,  of  her  hua- 
band  or  her  spns.; .  said  sum  to.  be  forwarded 
by  my  said  executexB  to  Rudolph  Richard,  of 
Selma,  Atstbaoia,  son-in-lfrW  of  s^id  Mrs.  Jul- 
Hi4  Meyer,  as  soon  as*  the  order,  if  required, 
of -said  probate  court  can 'be.  obtained,  so  to 
do,  conditlon<ed  .that  said  Rudolph  Richard 
shall  deposit;  said  money  in  some  solvent 
tinist  oompanji  a|t  a  faJ^  ryite  of  interest,  and 
that  my  sistef,  ^rs.  Julius  Meyer,  shall  not 
draw  exceed^xgtbft.;^\i|ii  of  two  hundred  and 
fifty  ($^0)  dollars. per  month  so  long  as 
she  may  live. or  tht<  said  fund  may  last 
Should  my  stoter  die  before  the  said  sum  is 
exhausted,  thjsm  her  four  (4)  daughters 
named  Lillian,  Sadie,.  Gertie- and  Hulda,  are 
to  be  the  recipients  of  t)ie  two  hundred  and 
fifty  ($250)  dollars  per  month  in  lieu  of 
their  mother,  until  their  death,,  or  the  fund 
is  exhausted.  . ,  < 

[407]  "5.  It  is  my  desise  that  my  brother, 
Hi  I.  Stiewel,  in  adt^^tion  tp  any  indebtedness 
he  now  owes  me  (which  I  hereby  remit )« 
shall  receive  from  mj  estate  the  sum  of  ten 
thpji^sand  ($10,0|0()-)  dollars,  and  interest,  to 
be  paid  to  hii^  ^^J.^J  executors  as  foUovs, 
to  wit :  That  is  to  si^y,  they  shall  pay  to  him 
the  sum  of  five,  hy^idred  ($500)  dollara  in 
cash  and  tl^e  su^n  of  nine  thousi^nd,  five  hun- 
dred ($d,500)  dollars  shall  cause  to  be  de- 
posited in  a  proper  and  solvent  trust  qompsnf 
at  the  best  rate  of  interest  th^y,  can  procure 
therefor,  to  the  credit  of  said  H.  I.  Stiewel, 
conditioned  that  he. shall  not  draw  exceeding 
the  sum  of  one  hundred  and  4ifty  ($150)  dol- 
lars per  month  so  long  as  he  mtiy  live  or  the 
l^id  fund  may  )%st;  said  sum  to  be  so  de- 
posited as  soon,  as  thi^  order,  if  required,  of 
said  probate  court  .can  jie  obtained  so  to  do. 
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Should  any  of  the  said  sum  of  ninb  thoiuand  th«y  caaobiaiB  the  said  sum  conditioned  that 

five  hundred    <$0,5Q0)    dollars  and  iaterest  she   may   draw  not  exceeding  <Hie  hundred 

remain  on  hand  on  tha  daie  of  hia  death,  it  <$100)  dollarapw  month  thei^f  so  long  as 

shall  be  disposed  of  as  hereinafter  set  forth*'  ^  she  may  live  or  said  fund  shall  latft,  and  her 

"6.  It  is  my  desire  that  my  nephew,  Julius  husband  shall  have  no  eontrol  over  the  same, 


Frank,  shall  receive  from  my  estate  in  addi- 
tion to  the  legacy  referred  to  in  the  second 
paragraph  of  this  will  the  sum  of  one  thou* 
sand  ($1,009)  dollars  from  my  said  erecu* 
tors  as  soon  as  an  order,  if  required,  ean  be 
obtained  fromtsaid  probate  court  to  do  so.' 

"7.  It  is  my  desire  that  my  nephew,  Albert 
Shield,  and  my  niece,  Carrie  Shield,  shall 
respectively  receive  from  my  estate  the  fol- 
lowing sums,  to  wit :  Albert  Shield,  one  thou- 
sand ($1,000)  and  (Carrie  Shield,  two  thousand 
five  hundred  ($2,000)  dollars,  from  my  ex- 
ecutora  as  soon  as' an  order,  if  required,  can 
be  obtained  from  said  probate  court  to  do  so« 

"8.  It  is  my  desire  that  my  executors  shall 
pay  €he  foilowiilg  amounts  respectively  to 
my  nephews  and  nieces  hereinafter  named  in 
this  paragraph  a»  soon  as  the  order,  if  re- 
quired, of  said  probate  court  can  be  <H>tai'ned 
to  do  so,  to  wit:  One  hundred  ($100)  dollars 
each  to  my  niece,  Bdna  Shield,  my  nephew, 
Julius  Shield,  my  nephew,  Morris  M.  Meyer, 
ray  nephew,  Arthur  Meyer,  my  niece,  Elsie 
Richard   {nee  Meyer). 

[406]  "9;- 1  desire  that  my  executors  ahfall 
pay  over  to  my  niece,  Elsie  Bichard  4  mm 
Meyer)  for  her  three  (3)  children  the  sum 
of  five  hundred  ($500)  dollars  as  soon  sis 
they  obtain  the  order,  if  required,  of-  said 
probate  eoort  to  do  so. 

"10.  It  is  my  desire  that  my  nieces,  Gertie 
Meyer,  Lillian  Meyer,  Sadie  Meyer,  and 
Hulda  Meyer,  shall  each  receive  frotti  my 
estate  the  sum  of  twenl^-five  hundred 
($2,600)  dollars  to  be  paid  by  my  executors 
to  Rudolph  Richard,  of  Selma,  AlabamA^,  in 
trust  for  them,  conditioned  that  he  shall  pay 
over  said  sum  in  such  installknents  ot  man? 
ner  as  to  him  may  seem  best  calculated  to 
meet  their  needs.  But  in  tiny  event  to  be 
paid  over  on  the  marriage  of  each  of  them; 
in  the  event  either  of  said  nieces  shall  die 
before  the  said  legacy-  shall  be  paid  to  her, 
the  eame  shall  go  to  %\tQ  surviving  oifes 
among  my  said  nieces;  In  the  event  6i  the 
marriage  of  any  of  said  nieoes,  their  husband 
shall  •  have  no  control  over  said  amount; 
should  any  of  said  nieces  die- before  me,  the 
sntB  so  devised'  shall  go  as  hereinafter  pro- 
vided.   - 

''11.  It  is  my  desire  that  my  niece,  Carrie 
Moihner  {nee  Richard),  shall  receive  from 
my  estate  the  sum  of  twenty-five  hundred 
($2,600)  dollars  and  interest  in  manner  fol- 
lowing, to  witr  My  executors  shall,  as  soon 
as  an  orders  if  required,  of  said  probate  court 
shall  be  obtained  *  so  to  do,  cause  to  be 
deposited  in  a  proper  and  solvent  trust  com- 
pany to  her  credit  at  the  best  rate  oi  interest 


and  if  any  of  said  amount  is  still  on  hand  at 
her  death,  it  shall  be  givefi  to  her  children 
as  if  she  was  living. 

*'12.  To  my  nSphew,  Morris  S.  Richard,  I 
bequeath  fifteen  hundred  ($1,500)  dollars  in 
addition  to  the  indebtedness  he  now  owes  me 
(which  I  remit),  and  to  my  nephew^  Sidney 
Riefaard,  I  also  bequeath  fifteen  hundred 
($1,500)  declare,  which  said  sums  my  ex* 
ecutors,  as  soon  as  an  order  ean  be  obtained, 
if  required  so  to  do,  shall  cause  to  be  de- 
|K>sited  in  some  proper  and  solvent  •  trust 
(40$]  company  at  the  best  rate  of  interest 
they  can  obtain  in  the  names  of  said  nephews^ 
respectively,  conditioned  that  neither  of  said 
nephews  shall  draw  exceeding  fifty '($50) 
dollars  per  month  of  said  fund,  so  long  as 
they  may  respectively  live  or  said  fund  may 
last.  Should  any  part  of  either  of  said  sums 
remain  on  hand  at  tlie  death  of  either  of  my 
said  nephews,  it  shall  be  disposed  of  as  here^ 
inaf ter  set  forth. 

"13.  My  executors  shall  cause  to  be  paid 
out  of:  my  estate  to  my  sister-in-law,  Mrs. 
Hattie  Stiewel,  in  trust  for  her  three  children, 
tile  sum  of  twenty-five  hundred  ($8,500)  dol- 
lars as  soon  as  they  can  get  an  order,  if 
required,  of  the  Said  '  probate  court  so  to 
do;  in  addition  to  said  sum  they  shall  cause 
to  be  deposited  in  some  proper  and  solvent 
trust  company  the  sum  of  ten  thousand  ( $10,^ 
000)  dollars  at  the  best  rate  of  interest  they 
can  obtain,  and  the  said  suid  shall  be  paid 
pro  rata  to  my  nieces,  Theresit  and  Sadie 
Stiewel,  and  my  nephew,  Morris  StieWel,  )J0 
that  each  shall  receive  a  third  thereof  when 
they  shall  become  of  age  or  marry;  and  if 
either  before  date '  of  distribtition  shall  die 
on^  before  the  other,  the  share  of  such  one 
shall  %o  to  the  others^  the  interest,  however, 
accumulating  ^  on  said  amount  may  be  used 
to  defray  expenses  of  the  support  and  educa- 
^n  of  such  children  and  may  b^  paid  over 
to  their  guardian  or  mother  for  this  purpose. 

''14.  My  executors  shall,  as  soon  as  an 
order,  if  required,  of  said  probate-  court  can 
be  obtained  so  to  do  pay  to  my  four  nephews, 
Harry  Vernon  Stiewel;  Robert  Stiewel,  Louis 
Stitiwel,  and  Roy  Julian  Stiewel,  two  hundred 
and  fifty  ($260)  dollars  cfach. 

"15.  If  any  legatee  shall  die  before  me  the 
legacy  left  him  or  her  by  this  will  shall 
lapse. 

"16.  All  sums  or  amounts  not  required  to 
pay  debts,  bost  of  administration,  executors 
and  other  expenses  and'  all  amounts  or  parts 
bf  my  estate  not  above  speeificalfy*  deviled, 
shall  go  to  my  heird  to  correspond  in  the' 
distribution  thereof  to  the  proportion  wfiichi 


6M 


CITE  THIS  VOL.  ANN.  044S.:  19I6C. 


the  seiFeral  legacies  above  given- bears  to  the 
totire  value  of.  my -estate. 

[410]  "17.  I  nominate  as  executors  ol^this 
will  and  testament,  A.  M.  Hsiseman,  Jacob 
Niemeyer  and  Morris  M.  Cohn/and  in  ease 
ol  death,  or  other  disqualification  or  refusal 
of  either  of. said  persons  to  act  as  such,  then 
the  remaining  two  may  act,  and.  selecting  a 
third' person  to  act  with  them  as  such  ex- 
ecutor, or  two  may  act,  but  not  less  than 
two  executors  shall  aoty  and  the  sum  of 
$5,000  is  hereby  set  apart  to  be  and  constitute 
full  compensation  for  all  services  performed 
by  said  parties  as  auoh  executors;  if  they 
desire  to  charge  that  sum  or  any  psirt  there- 
of; I  desire  that  the  said  persons  may  aot 
as  such  executors  without  being  required 
to  give  bond  as  such  as  it  is  my  desire  thai 
said  executors  shall  close  up  the  estate  com- 
mitted to  tiiieir  charge  as  speedily  as  possible, 
so  that  the  creditors  of  my  estate,  if  there 
are  ajiy,  and  my  legatees  may 'promptly  re- 
ceive what  is  due  to  them. 

*'18.  Should  my  estate  be  insufficient  in 
amount  to  pay  all  of  the  legacies  above  men* 
tioned  after  payment  of  expenses,  debts,  and 
executors  and  costs,  the  legacies  shall  he 
proportionately .  reduced." 

The  following  facts  were  proved:  The  ap- 
praised value  of  the  estate  left  by  the  testA* 
tor  is  about  two  hundred  thousand  dollars. 
The  debts  owed  by  the  estate  amount  to  about 
one  hundred  thousand  dollars.-  The  testator 
left  very  little  cash^  ^and  his  estate  comprised 
both  real  and  personal  prop(erty,'but  consist^ 
ed  ohiefly  of  real  estate.  His  personal  prop'* 
erty  consisted  chiefly  of  stocks  in  certain 
eorporations.  He  owned  3^1j50  shares. of  Ark- 
ansas and  Arizona  Copper  Company  stock; 
326 1  shares  of  stock  in  th«  National  Copper 
Mining  Company;  70  shares  of  stocfk  in  the 
Ozark  Diamond  Company;  and  310  shares  of 
stock  in  the  Southern  Trust  Company  of 
Little  Bo(*k.  The  evidence  shows  that  this 
stock  could  uot  be  disposed-  of  to  advantage 
by  public  sale,  as  required  by  statute.  Part 
ol  ths  Teal  .estate,  owned  by  the  testator  is 
situated  'oa  Seieond-  and  Main  streets,  .iai 
the  «ity  .of  Little  Rock,  for  ivhicb  he  paid 
seventy-five  thousand.  d<rflars.  The.  present 
value  of  it  is.  estimiited  at.  one  hundred  and 
thirty-five  thousand  dollars.  ,  On  the  day  Mr. 
Stiewel  [411]  died,  he  made  an. agreement 
with  the  Bankers!  Trust.  Company,<  'v?hereby 
he  agreed  to  give  it  a  lease  of  tibat  property 
f«r  a  period/  of  thirty  years  at  a  rental  of 
6  per  cent*.;  on  a  .o^e  hundred  and  fifty 
thousand  dollar  valuation  for  the  first  ten 
years,  0  per  Qent.j  on.,  a  .vahuition  of  one 
hundred  and  sixty  thousand  dollars  for  t^ 
next  ten  yearsj  and  0  per  cent*  on  a  valua- 
tion ol  one  hundred  and  seventy  thouwiqd 
dollars  for  the , third  tten  years.  ■  By  the  sanie 
document  he  gave  the  bank  an  option  •  to- bof 


the  property  foar  the  sUm  of  one  hundred  aod 
fifty  thousand  dollars,  provided  it  exercise 
the  option  within  one.  yean  It  was  ilso 
provided  that  Stiewel  should  have  the  right 
to  sell  to  any  other-  purchaser  if  he  desired 
to  do  so,  with  the  privilege  to  lessee  of  having 
the  right  to  buy  at  the  same  price.  After 
Stiewel!s  death,  his  belts  and  legatees  naned 
in  his  wiU,  who  are  appellees  in  this  action, 
executed  a .  document  whereby  they  ratified 
and  carried  into  effect  the. said  agteement 
The  evidence  shows  that  this  property  can- 
not be  sold  to  advantage  at  public  sale.  It 
also  shows  that  the  other  real  estate  mes- 
tioned  in  the  will  cannot  be  sold  to  advantage 
at  public  sale. 

The  chancellor  sustained  a  demurrer  to 
the  complaint  of  appellants^  and  the  case  ib 
here  on  appeal. 

Morris  U,  d  Louis  M,  Cohn  for  appeUants. 

[413]  HiBT,  J.  (after  siaHn^  the  facto). — 
In  the  case  of  Williamson  v.  Grider,  07  Ark. 
686,  135  S.  W.  361,  the  court  said: 

.  "Where  a  trust  is  created  by  a  will,  s 
court  of  equity  has  jurisdiction  to  eoBstnie 
the  will.  The  power  ia  incident  to  the  jaris* 
diction  which  courts  of  chancery  have  over 
trusts.  Aod  this  upon  this  .theory  that  'ss 
ohancery  will  compel,  the  performance  of 
trusts,  so  it; will  assist  trtstees  and  protect 
them  in  the  due  performance  of  the  tnuti, 
whenever  they  seek  the  «id  and  discretion  of 
[414]  the  court  as  to  its  establishment,  man- 
a^^ment,  and  execution." 
■  So,  also,  in  the  case  of  Davis  v.  Whittaker, 
88  Ark.  436,  the  court  said: 

"Such  suits  are  within  the  ordinary  jarts- 
diction  of  courts  of  equity.  They  are  com- 
monly entertained  sa  the  suits  of  the  trusteea 
or  executors  seeking-  the  aid,  advice,  and 
protection  of  the  oourt  in  the  execution  of 
the  trust,"  etc. 

In  regard  to  the  copBtruction  of  wills,  in 
the  case  of  Parker  v.  Wilson,  98  Ark.  663, 
186  S.  W.  981,  the  court  said: 

"The  power  .of  one,  legally  competent  to 
make  a  will,  to  diapose  of  his  property  as  he 
sei»  fit,  subject  to  the  riestriotionfr  provided 
by  i  the  statutes,  is  a  legal  incident  to  owner- 
ship. In  construing  the  provisions  of  a  will, 
the  intention  of  the  maker  is  first  to  be 
ascertained,  and,  when  not  at  variance  witb 
recognized  rules  of  law,  must  govern.  Hii 
intention  of  the  testator  must:  be  gathered 
from  all  parts  t>f  the  will,,  and  such  constrae- 
tion  be  given  as  best  comports  with  the 
purposes  and. objects  of  the  testator,  and  as 
will  least .  conflict/'.  See,  also,  Gr^^ory  t. 
Weli^,  90  Axk.  162,.  118  8.  W.  404. 

.  Tested  'by  these  principles,  we  think  the 
wiU  in  question  ortated  a;  trust.  The  testa- 
tor wias  a  bueinesa  man  of  long  experience  and 
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knew  tiie  ezteait)!  his  indebtedi^Qaa'aiid  fhe 
amount  and  kind  of  property  held  by  him. 
He  knew  that  he  had  very  little  cash  on.  haod, 
and  that  -his  estate  oonsiMed  for  the- most 
part  of  real  property,  and  the  balance  •  o| 
personal  property  of  speculative  lYahie.'  After 
the  payment  of  his  debts,  he  directed  that 
legacies  should;  be  paid  by  his  executors  to 
certain  of  his  relatives;  that  these  legacies 
shonld  be. paid  in  eash,  and- the  amount  there- 
of should  be' deposited  in  trust  companies  to 
be  paid  to  the  legatees  in.  the  manner  directed 
by  the  will.  The  ssinenteenth  clatise  of  his 
will  provided  that  his  executors  "shall  close 
np  the  estate-  committed  to  their  charge  as 
speedily  as  possible  so  that  the  creditors  of 
my  estate^  if  there  are  any,  and  my  legatees 
may  promptly  receive  what  is  due  to  them." 
The  testator  also  reeognised  that  his  -whole 
estate  might  be  issufficient  for  the  purpose 
of  [415]  .paying  his  debts,  and  the  specific 
legacies  provided  in  the  will;  for.  the  last 
clausa  of  his  will  provides:  ^'Should  my 
estate  be  inauiScient  in  amount  to  pay  all  of 
the  legacies,  above  mentioned  after  payment 
of  expenses^  debts,  and  executors  and  costs, 
the  legacies'  shall  be  proportionately  reduced." 
Thia  briags  uis  ta  the  question  of  whether 
the  execmtors  were  given  the  power  in  the 
will  to  sell»  mortgage  or  lease  the  property. 
It  is  well  settled  that  an  ezecvtor  has  no 
power  to  sell  the  land- of  his  testator  unless 
directed  to  do  so  by  tiie  will  either  expressly 
or  by  necessary  implication.  In  this  case  the 
will  does  not  give  the  executors  express  au- 
thority to  sell  the  real  estate.  It  is  equally 
well  settled  tikat,  because  the  testator  has  a 
right  to  diapote  of  his  real  estate  as  he  sees 
fit,  if  he  directs  that  to  be  done  by  his 
executors,  which  necessarily  implies  that  the 
estate  is  first  to  be  sold,  a  power  is  given 
by  implication  to  the  executors  to  make  such 
sale  and  execute  the  requisite  deeds  of  con- 
veyance^ Going.  V.  Emery,  16  Pick<  (Mass.) 
107,  26  Am.  Dee.  646;  Lippincott  v.  Lippin- 
catt,  19  N.  J.  Eq.  121.  In  the  latter  case 
the  court  held: 

"The  appointment  of  one  as  executor  of  a 
will  that  directs  lands  to  be  sold,  does  not, 
of  itself,  confer  on  him  the  power  to  sell.  But 
if  the  executor  is.  directed  by  the  will,  or 
bound  by  law,  to  see  to  the  application  •  of 
the  proceeds  of  the  sale,  or  il  the  proceeds, 
in  the  di^>ositicm  of  them,  are  mixed  up  and 
blended  with  the  persoualty — ^whioh  it  is 
the  duty  -of  the  executor  to  dispose  of  and 
pay  aver«— then  a  power  of  sale  v3  conferred 
on  the  executor  by  implication."  See,  also, 
May  V.  Brewesier^  187  Mass.  524,  73  N..J5. 
546.  ..•'■■. 

In.2  Perry  «»  Trusts  (4  ed.)  §  776>.  the 
author  saya: 

''No  particular, form  of  words  is  neeessany 
to  create;  a  .power,  of  sale.  .Any  words  which 


•show  an  intention  to  create  such  power,  or 
any  form  ofinstrumeut  which  imposes  duties 
Upon  the  trustee  that  he  cannot  perform 
without  a  salcj  will  necessarily  create  a  po#er 
of  sale  in  the  trustee." 

[416]  Tested  1^  these  legal  prinoiplee;' we 
think  the  will  eonferred  upon  the  executors 
the'ipewer  to  sell,  the  lands  of  the  testator. 
As -we  have  illready  seeii^  the  bulk  of  ^  hie 
estate  consisted:  of  real- property,  alid  lieveral 
legacses  were  left  which  the- testator  directed 
to  be  paid  in  cash.  -His  directions  in  this 
respect  could  not  be  complied  •  with*  unless 
the  executors  had  the  power  to  sell  the  real 
estate  left  by  him^  He  directed  his  execQtors 
to  ^lose  up  the  estate  committed  to  their 
charge  as  speedily  as  possible,  $6  that  his 
creditors  might  be  promptly  paid  and  the 
legatees  promptly  receive  what  is  due  them^ 

We  now  come  to  the  question  as  to  whether 
a  power  of  sale  includes  a  power  to  mortgage. 
There  is  some  conflict  in  the  authorities  on 
this  question,  but  we  believe  that  the  better 
reasoning,  if  not  the  weight  of  auUiority,  is 
to  the  effect  that  a  mere  power  of  sale  does 
fliot  include  a  power  to  mortgage.  *  Stokes 
V.  Payne,  58  MisS.  614,  38  Am.  Rep.  340; 
Bloomer  v.  Waldron,  3  Hill  (N.  Y.)  861; 
Ferry  v.  Laible,  31  N.  J.  Bq.  666;  Willis 
V.  Smith,  66  Tex.  31,  17  8.  W.  247 ;  Hubbard 
V.  German  Catholic  Congregation,  34  la. 
34;  Cumming  v.  -Williamson,  1  Sandf.  Ch. 
(N.  y.)  17,  This  resulU  f^om  the  fajjt 
that  a  mortgage  is  regardeij  as  a  security  for 
debt  rather  than  a  conditional  estate,  and 
hence  its  execution  is  regard^  as  creating 
an*  encumbrance  rather  than  as  transferring 
the  title.  That  is  to  say,  a  mortgage  is 
treated  as-  a  mere  security  for  a  debt,  and  the 
legal  estate  <?an  only  be  used  for  the- purpose 
of  enforcing  the  payment  of  the  debt  secured. 
The  cardinal  principle-  that  governs  in  the 
construction  of:  powers  is  to  effectuate  the 
intention. of  the  donor;  but  we  cannot  gather 
from  the  terms  of  the  will  .any*  intention  on 
the  part  of  the  testator  looking  to  a  mortgage 
of  his  estate.  The  will  does.  not.  in  express 
terms  authorize  the  executors  either  to  bor- 
row money  or  to  miortgage  the  veal  estate. 
By  the  terms  of  the  will,. the  executors  were 
directed 'to.  eloee  up  the  estate  as  speedily  as 
possible)  and  to  pay  the  debts  of  the  tes- 
tator and  •  the  legacies  named  m  the  will 
promptly.  The  testator  anticipated  .that  the 
whole  estate  might  be  necessary  to  pay  all 
the  legacies. and  to. ^pay  his  debts.  Therefore, 
[4171  in  the  last  clause-  of.  his  will  he  pro- 
vided that  .i|  his  estate  was  not  stifiicieat  to 
pay  all  the  legacies  after  the.  payment  of  his 
debts,  the  legacies  should  be  proportionately 
reduced*  All  this  precludes  the  supposfflon 
that  a  mortgage  was  eter  within  the  intention 
of  the  .  testator.  >  See  Williamson  v. -Grider, 
sij^a.  -  And^  as  we  have  alxeady  ae<^  •a 
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power  of  aale  does  not  include  the  power  to 
Biortgikge  except  in  those  States  where  « 
mortgage  is  character ized  as  a  conditionsil 
sale  instead  of  being  regarded  as  a  seetirity 
for  a  debt. 

•  We  do  not  deem  it.  necessary  to  decide 
whether  or  not  the  executore  have  the  power 
to  make  a  lease  for  'a  long*  'term>  of  years  as 
it  dckcs  riot  seem  to  us  that  it  will  be  neces- 
sary for  the  executors  to  do  this^  It  appears 
from  the  allegations  of  the  complaint  that 
before  his  deaths  Stiewel  Executed  a  lease  for 
the  term  of  thirty  years  to  the  Bankers' 
Trust  Company  on  the  property  at  the  comer 
of  Second  and  Main  streets  in  the  city  of 
Little  Rock^  and,  of  coufse,  any  sale  of  that 
property  by  the  executors  will  be  made  sub- 
jeet  to  the  rights  of  .the  lessee  under  the  lease. 
It  may  be  said,  however,  that  the  will  places 
the  control,  and  management  of  the  estate  in 
the  hands  of  the  executors,  and  they  will  have 
power  to  make  leases  for  such  length  of  time 
as  may  be  necessary  until  they  exercise  the 
authority  to  sell  and  dispose  of  the  land. 
It  follows  that  the  decree  will  be  revarsed 
and  the  cause  remanded  with  directions  to 
the  chancellor' to  enter  a  decree  in  ^cordanee 
with  this  opinion. 
Eirby^  J,,  did  pot  participatOi 

,      NOTE. 

Power   of  Trustee   to   Mortgage   Trust 

Property. 

•  •  •  ■  •    ,  ' 

The  reported  case  adheres  to  the  general 
rule  laid  down  in  Stump  '▼.  WatfieUd,  104  Md. 
530,  11>  Ann.  Cas.  265,  that  a  mere  power 
given  to  a  trustee  to  sell  the  trurft  property 
does  not  include  a  power  to  m6rtgage  it.'  So- 
in  the  recent  case  of  Sanger  v.  Farnham, 
2^  Mass.  34,  107  N.  £.  359,  it  was  held 
that  the  trustees  who  were  authorized  to  sell 
the  trust  property  for  the  purpose  of  making 
a  division  of  the  estate  did  not  have  powe^ 
to  mortgage  it.  Similarly  in  Warren  v. 
PaKolt,  203  Mass.  328,  89  N.  E.  381,  it  was 
said  that  ihe  borrowing  of  money  on  mortgage 
was  not  a  necessary  incident  of  a  trust^e'b 
power  to  sell  the  trust  property  and  to 
change  investments.  Likewise  in  Snvder  v. 
Collier,  85  Neb.  552,  123  N.  W.  1023,  133 
Am.  St.  Rep.  682,  it  was  said  that  ordinarily 
a  legal  presumption  exists  that  a  truistee  has 
no  power  to  mortgage  the  trust  estate,  and 
that  a  prospecting  mortgagee  should  there- 
fore exerciae  reasonable  diligence  to  ascertain 
whether  the  trustee  has  authority  to  encum- 
ber the  trust  property^  And  see  Hamiltoti 
T.  Hamilton,  149  ia.  321,  128  N.  W.   380. 

Ute  court  in  the  reported-  case,  however, 
alluded  to  the  cardinal  principle  that' in  con- 
struing a  power  the '  intention  of  the  donor 
it  of  paramount  importance.*  This  prinHple 


has  been  applied  in  seveifal  reotnt  cases.  Urns 
in  Dewein-  y.  Hoosb»  237  Mo.  23,  139  S.  W. 
196 f  it  appear^  tint  by  a  will  the  widow 
of  the  decedent  waa  made  e(secutrix  and  wm 
given  *'full  power  and  absolute  anthority"  ts 
dispose  of  hia  property,  and  the  testator  di- 
rected that  this  elause  should  be  ^so  con- 
strued as  to  give  her  absolute  "title  to  and 
in  the  whole  of  my  estate  »  .  .  to  en- 
able her  to  'dispose  of  the  same  at  her  option, 
and  that  she  may  make  a  good  title  to  the 
ipurehaser  or  purchasers."  It.  was  held  that 
a  power  to  encumber  the  property  by  a  deed 
<^  trust -existed,  eq»ecially  in^view  of  the 
fact  that  the  deoedent  indicated  clearly  by 
his  will  that  his  widow  was  tiie  chief  object 
of  his  bounty  and  that  it  was  his  loremoit 
wish  that  she  should  be  cared  lor  after  be 
should  die.  likewise  in  Haniilten  t.  Hamil- 
ton»  149  la.  321,  128  N.  W.  880,  it  was  hdd 
that  where  the  power  was  testamentary  in 
character  the  intent  of  the  testator  was  the 
centriil  question,  and  that  trader  a  will 
which  read'  ''all  the  rest,  residue  and  re- 
mainder of  my  estate,  .*  .  .1  wiU,  devise 
and  bequeath  to  my  beloved  husband^  .  .  . 
to  have  and  to  hold  .  .  .-  during  his  life 
witii.full  power  to  sell,  transfer  and  di^poie 
of  the  same  or  as  much  thereof  as  may  from 
time  to  time  be  needed  for  his  sttpport  and 
maintenance  during  his  said  lifettme,"  the 
power  to  mortgage,  for  the  pvrposo  mttitlODed 
ih  the  will,  waa  given.      •    •  *  ■ 

It  has  been  held-  that  ^thouglii  the  power  to 
mortgage  is  ex]^ressly  given,  a  tnistee  does 
liot  have  a  broad  power  to  mortgage  lor  any 
purpose.  Williamson  v.  Qrider,  97  Ark.  58S, 
136  S.  W.  361 ;  Andrews  v.  Gtiayaquil,  eto. 
K.  Go.  75  N.  J.  Eq.  5S5,  72  Atl.  355;  Smith 
V.  Peyrot,  201  N.  Y.  210,  94  N.  E.  W2. 
reversing  fudgmeni  1S4:  App.  Div.  954,  118 
N.  Y.  S.  1143;  which  tuffinried  judgment  in 
116  N.  Y.  8.  543.  Thus  where  a  testatrix 
empowered  the  trustees  named  in  her  will 
to  ^'mortgage;  sell  or  lease  the  lands  belong- 
ing to  me  and  to  apply  the  proceeds  of  sneh 
rents  to  the  payment  of  my  debts,  and  should 
they  deem  it  expedient  to  mortgage  said 
lands  f6r  the  purposes  above  mentioned,  then 
their  mortgage  of  same  do  given  shall  bind 
my  children,  and  the  lauds  are  subject  to  said 
mortgage,"  it  was  held  thsit  n^  power  was 
given  to  the  trustees  to  mortgage  Crops  and 
personal  properly,  rents,  etc.,  '-for  securing 
advances  to  operate  a  plantation.  William- 
son V.  Grider,  97  Ark.  588,  135  S.  W.  361. 
Likewise  it  has  been  held  f^at  undier  a  will 
which  gave  the  executors  full  power  in  their 
discretion  to  sell,  convey  and  mortgage  any 
or  all  of  the  testator's  real  estate  "for  the 
purpose  of  carrying  out  the  provisions  of  this 
instrument"  the  executors  had  no  power  to 
mortgage  the  estate  for  the  purpose  of  rais- 
Ing  funds  to  loan  or  advance  to'  the  heir^ 
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where  it  appealed  tkat  at  th«  time  tiie  at« 
tempt  to  mortgage 'wa0- 'made  the  dubts  And 
gpecifie  legacies  had  all  been  paid.  Smith  t» 
Peyrot,  201  N.  Y.  210,  W  -N.  E.  602,  reiwrting 
judgment  134  App.  Dtv.  ^54,  118  N.  Y.  S, 
1143,  which  nffirmed  judffmmt  in  116  N.  Y. 
S.  643.  So  -where  an  asBociation  by  deed  ol 
trust  conveyed  eertain  Becmrities  to  trustees 
with  the  power  to  dispose  of  them  only  for 
single  purpose,  namely,  that  of  raising  money 
in  order  to  enable  the  association  to  perform 
its  obligations  under  a  eonstrUction  contract, 
it  was  held  that  a  pledge  of  the  securities  by 
the  trustees  to.s^ure  advaneea  made  for  pur- 
poses other  than  the  construction  work,  was 
invalid.  Andrews  ¥.  Guayaquil,  etc.  R.  Co. 
75  N.  J.  Eq.  535,  72  AU.  355. 

In  several  recent  cases  an  order  authorizing 
a  mortgage  of  the  trust  property  has-been 
granted  on  an  application  ^y  the  trustee  to 
the  court.  In  Butler  y.  Badger,  128  Minn, 
99,  150  N.  W.  233,  it  was  said  that  a  court, 
on  application,  cleanly  has  the  right  to  au- 
thorize a  trustee  to  raise  a  temporary  lo^ 
secured  by  a  mortgage  on  the  trust  property. 
And  in  New  York  L.  Ins.  ete.  Co.  v.  Conkling, 
159  App.  piv.  337,  144. N.  Y.  S.  638,  it  was 
said  that  a  testamentary  trustee  may  be  au- 
thorized by  the  court  to  mortgage  real  prop- 
erty held  by  him  for  the  purposes  of  paying 
off  taxes  th^reon.. 

Where  it  appears  that  contemplated  per- 
manent improvements  to  trust  property  will 
increase  the  rental  and  market  value  thereof 
the  trustee,  on  application  tp  the  court,  may 
be  authorized  to  mortgage  the  premises  to 
raise  money  to  effect  the  improvements. 
Matter  of  Windsor  Trust  Co.  142  App.  Div. 
772,  127  N.  Y.S.  586.  And  it  has  been  held 
that  a  court  in  the,  exercise  of  its  general 
chancery  jurisdiction  may  authorize  a  trustee 
to  mortgage  the  trust  property  to  the  extent 
of  the  interest  of  the  life .  tenants,  for  the 
purpose  of  securing  a  loan  to  pay  a  collateral 
inheritance  tax  aj^d  for  making  necessary 
repairs  on  the  trust  property,  where  the 
estate  is  held  in  trust  as  a  home  for  the 
joint  use  •  and  benefit,  support,  and  mainte- 
nance out  of  the  proceed?,  of  a  husband  and 
wife  and  his  infant  children  during  the  lives 
of  the.  parents,  with  remainder  in  fee  simple 
to  the  chi^dr^n.  Shirkey  v.  Kirby,  110  Va. 
455,  66   S/  £.    40,    135    Am.    St.    Rep.    049. 

In  Lyddane  y.  Lyddane,  144  Ky.  159,  137 
8.  W.  838,  it  appeared  that  a  testator  devised 
all  of  his  property  to  his  widow  in  trust  for 
the  benefit  of  herself  and  her  children,  to  be 
managed  by  her. as  she  might  think  best  until 
his  youngest  child  attained  the  age  of  twenty 
years,  at  which  time,  ii  a  majority  of  his 
heirs  eonsented,  the.  estate  mi^t  bei  divided. 


The  estate,  .at*  the  l&mb  of  the  telrtator's  death, 
was  in  debt  to  a  considerable  sum  which  had 
been  reduced  by  the  widow's  management  to 
about  $9500.  When  the  crMHoi^  pressed  for 
payment  she  applied  to  the  circuit  court  for 
authority  to  borrow  money  on  the  security 
of  a  mortgage  to  pay  off  the  outstanding  in- 
debtedness, and/ it. was  held  that. under  the 
facts  as  disclosed  a  proper  case  had  been  made 
out  for  allowing  a  mortgage  of  the  prop- 
erty.     -•■.••■; 

In  Long  r.  Simmons  Female  XDollege,  218 
litass.  135,  105  K.  £.  553,  it  appeared  that 
real  estate  had  been  devised  to  trustees  in 
trust  to  pay  the  income  "or  so  much  thereof 
as  said  trustees  ahall  see  fit"  to  the  testator's 
daughter,  "and  so  much  of  said  remainder  as 
shall  not  be  paid,  applied  or  used"  the  trus- 
tees were  directed  to  hold  subject  to  certain 
provisiMis  in  the  will  which  established  a 
trust  in  certain  property,  the  income  of  which 
was  to  be  paid  to  the  testator's  granddaugh- 
ter and  her  issue.  The  trustees  were  given 
no  power  to  mortgage  the  real  estate.  Under 
a  statute  which  provided  that  "probate  courts 
•  .  .  may  authorize  any.  trustee  or  trustees 
appointed  under  any  will,  trust,  deed  or 
indenture,  and  having  the  control  or  manag- 
ment  of  any  real  estate,  to  mortgage  the 
same  for  the  purpose  of  paying  the  sums  as- 
sessed thereon  for  betterments,  or  the  ex- 
penses of  repairs  and  improvements  thereott 
made  necessary  by  such  betterments,"  it  was 
held  that  the  probate  court  had  jurisdiction 
to  empower  the  trustees  to  mortgage  the  land 
whereon  building^  stood  which  were  destroyed 
by  the  great  Boston  fire  of  1872  and  to  order 
a  certain  portion  of  the  income  from  the 
property  to  be  set  aside  as  a.  fund  for  the 
payment  of  the  principal  of  the  debt. 

In  Shepard  v.  Shepard,  20  Ont.  W.  Rep. 
810,  3  Ont.  W.  N.  469;  it  was  held  that 
an  act  which  conferred  on  a  court  the  power 
to  make  an  order  authorizing  trustees  to 
mortgage  trust  property  should  not  be  con- 
strued as  giving  the  court  power  to  compel 
the  trustees  to   mortgage. 

It  has  been  held  that  where  a  deed  of  trust 
authorized  and  gave  trustee  the  power  to 
mortgage  "all  or  any  portion  of  the  proper- 
ty," tlie  trustee  was  liable  personally  where 
he  bound  himself  by  a  personal  covenant  in 
a  mortgage  deed, '  even  though  he  described 
himself  as  covenanting  as  a,  trustee,  provided 
there  was  ^nothing  in  the  ca.8e  to  show  that 
both  parties  did  not  intend  to  relieve  the 
trustee  from  personal  liability,  or  to  indicate 
that  the  mortgagee  intended  to  rely  solely 
on  the  niortgagcd  property  for  his  security 
Knipp  T.  Bagby,  126  Md.  461,  95  Atl.  60. 
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Pzooeat  —  Serrice  Proeured  by  Fraii4f 

Service  upon  a  defendant,  ^whose.  presence 
within  the  state  was  procured  by  the  fraud 
or  trickery  of  the  plaintiffs  or  those  acting 
in  their  b&alf,  does  not  give  the  court  juris- 
diction. ■    ■' 

[See  note  at' end  of  this  case'.] 

Same. 

Where  all  the  plaintiffs'  were  joint  inalcerB 
of  the  notes, \to  cancel  "Which  the  suit  was 
brought,  and  w^re  investtgaiingthaiacta  tOr 
gether,  th«y  are  chargeabTe  with  tl»e  acts  oi 
each  pther>  oj  of  th^ir  attorney,  by  which 
a  defendant  was  fraudulently  induced  to  enter 
the  state,  so  that  he  could  be  served. 

[See  note  at  end  of  this  case.] 

Same. 

A  fraudulent  intent  jto  induce  a  defendant 
to  come  into  the  state,  so  that  proeess  could 
be  served  upoU  him,  may  be  inferred  from 
the  acts  and  representations  of  the  parties 
and  the  other  facts  and  eireumstances. 

[See  note  at  end  of  this  case«] 


Unless  the  faq^  apd  circumstances  sh^w 
that  a  defendant  was  fraudulentiy  induced  to 
enter  tlie  state,  so  tliat  lie  could'  be  'served, 
fionesly  of  intent  on  the  part  of  plaintiffs  will 
be  presumed. 

[See  note  ai  end  of  thid  case.] 

Sasne. 

On  a  motion  to  set  aside  the  return  of  serv- 
ice up<m  a  defendant,  evidence  held  not  to 
show  that  plaintiffs  fraudulently  induced  de- 
fendant to  come  into  the  statc^  so  that  prpc 
ess  could  be  served  upou  him. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Clay  county: 
L£E,  Judge. 

Action  to  cancel  notes.  W.  6.  Crsn4all 
et  al.,  plaintiffs*  and  Ei  E.  Trowbridge  et  al., 
defendants.  From  judgment  rendered,  de- 
fendant Swenson  appeals.     Affirmed.     ,' 

.  [165]  Action  in  e<}Uity  to  cancel  notes  given 
by  the  plaintiffs,  qne  of  which  was  for  $1,200.- 
00  and  endorsed  to  defendant  Swenson,  the 
other  for  J$2,500.00,  endorsed  by  Swenson  to 
Gillespie,,  ai^d  by  him  endorsed  to  the  Peoples 
Savings  Bank,  of  Spencer,  Iowa,  Defendants 
were  not  all  si^rved  and  .there  was  no  appear- 
ance for  some  oi  them-  Defendant  ^wenson, 
who  is  the  appellant,  is  a  resident  of'  ^Te- 
•  braska.  Service  of  original  notice  was  made 
upon  him  by  the  sheriff  of  Clay  County  on 
October    28,    1912,    at    Spencer,    Iowa.      He 


\  appeared  apeciaUy  lor  the  purpose  of  objed- 
;  ing  to.'the  jurisdiction-  oi  the  court  an4  moved 
to  Mi  .aside  the  return  msA  service  oa  tiie 
ground  that  he  was  induced  by.  the  fraod  of 
plaintiffs  to  come  to  JSpenoepr*  for  the  purpose 
of  enabliBg  plaintiffa  to  serve  the  notice  up- 
on him  thercL  The-  hearing  was  had  upos 
affidavits  and  oral  examination  of  some  of 
the  persona  making  .aioidavita,  Appellant'i 
motion  waa  overnikd,.  ;a«4  iie  appeals. 

Alwn  F,  John»mmDd  SeUeU  ^  H^ieU  for 
appellant.  • 

FbvtfZe* «»  WAflM^y'  for  piaintiffs  and  ap* 

peHeeS.'    ".!*.;    i    ••         '•:    ■ 

W.  W.  CommWM  d^eiWfeants  First  Na- 
tional Bank  and  Pieoples  Savings  Bank. 

[1561  PaEsfow,  J.^With  the  merits  of  the 
controversy  between  plaintiffs  and  deTendsBta, 
we  have  nothing  to  do  on  this  appeal.  There 
has  been  no  general  appearance,  or  plea  to, 
or  trial  upon'  the  'merits,  except  that  the 
Savings  Bank  has  filed  an  answer.  The  ap- 
pearance by  defeiidatit  Swensdn  was  under 
Par.  4,  Chap.  162,  A6tk  of  tiie  fhirty-Fonrth 
General  Asseinbly.  The  question  is,  whether 
plaintiffs  practiced  a  fraud  upon  appellant, 
as  alleged.  It  is  almost  entirely  a  question 
of  fact.  The  fraud  alleged  is,  that  the  pres- 
ence of  appellant  in  Clay  County,  Iowa,  was 
prbcured  by  plaintiffs  upon  tlie  representa- 

-  tloitt  that  if  he  Would  come  to  Spencer)  lewa, 
he  would  there  have  delivered  to  Mm  ai 
automobile  as  {Payment  of  the  $1,200  neU 
of  plaintiffs  which '  Swenson  held,  and  by 
plaintiffs'  concealing  froth  him  certain  facts 
which,  if  he  had  known,  would  have  caused 
Mm  hot  to  come  within  the  juriadiction.   Ap- 

f  pellant  Bays  his  present  fn  Iowa  waa  not  vol- 

'  untary;  that  plaintiffa'' purpose  wsui  unknown 
to  him.  If  the  preeehce  of  appellant  in  Iowa 
Was  procured  by  ti*ickery,  decei<t,  or  the  fraud- 
tilent  and  wrongful  acts  bf  plaintiffs,  or  these 
acting  iti  their  behalf,  t)ie  court  di^  not  o^ 
tain  jurisdiction,  aM  in  that  case  the  motion 

j  to  quash  should  liavt^  beeii  sustained.  Ap- 
pellant  cites   iipon   this   point:      Difnlap  v. 

•  Cody,  31  la.  260,  7  A^.  Rep.  12»;  Mooney 

'  V.  Union  Pac.  R.  Co.  ^  la.  340,  14  N.  W. 

'  343;  Tdof  v.  Foley,  W  la.  8,  54  ff.  W.  69; 
Mahoncy  V.  State  Iris*.  Co.  1*3  la.  5T0,  110 
N.  W.  1041/9  LfR.A.(N.S.)  490;'  Allen  v. 
Wharton,  5J>  Hnn  622,  13  N.  Y.  S.  S8;  Town- 
send  ^:  Smith,  4T  Wis.  623,  3  N.  W.  43».  « 
Am.  Rep.  793;  Van  ftoiii  v.  Great  Western 
Mfg.  Co,  37  Kan.  523,  19  Pac.  S62-;  Wood  ?. 
Wood,  78  Ky.'624;  ChubMxcfc  v.  aeveland, 
87  Mihn'.  466,  "36  N.  W!  96^,^^  AvL'St.  Rep. 
S64;  W^anzer  V.  Bright.  ^ 65  111.  35;- Hwfton 
V.  H^ton,  52  N:  J.  I^;9l;  «8  All.' Sf^Battelle 
V.  Youngstown  Rolling  Mill  Co.  16  Lea 
(Tenn.)  355;  Frawley  v.  Penmsylvania  Casu* 
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alty  Co.  124  Fed.  269;  Gavanaugh  ▼.  Man- 
hattan Transit  Ck>.  133  Fed.  818. 

Plaintiffs  both  signed  the  notes  and  were 
interested  in  [167]  the  California  land  deal, 
and  were  investigating  the  facts  to  make 
defense.  They  are  each  chargeable  with  the 
acts  of  the  other,  or  their  attorney,  as  to 
the  service  of  notice  in  the  action  by  plain* 
tiffs.    Toof  V.  Foley,  supra.  ^ 

It  is  the  claim  of  appellant  that  plaintiffs 
had  been  planning  to  have  Swenson  some  to 
Iowa  in  order  to  serve  him  with  notice, 
and  that  they  concealed  such  purpose  from 
him.  There  is  no  other  claim  of  concealment. 
If  such  was  not  theik*  purpose,  then,  of 
course,  there  was  no  concealment  of  it^  The 
evidence,  which  will  be  later  pointed  out, 
shows  that  until  after  Crandall  had  the  con- 
versation with  Gillespie  on  the  morning  of 
October    28,    and    when    Crandall    supposed 


Trowbridge  represented  that  defendant  Swen- 
son  would  advance  that  amount  of  money  if 
plaintiffs  and  Trowbridge  would  execute  their 
note  for  that  amount,  which  plaintiffs  agreed 
to,  and  did,  do.  The  note  was  delivered  to 
Trowbridge  for  Swenson  as  security  for  the 
money  to  be  furnished  by  Swenson;  that 
later,  in  August,  1012,  Trowbridge  and  Swen- 
son represented  to  plaintiffs  that  Swenson 
had  forwarded  $8,700.00  to  the  person  in 
California,  to  whom  it  was  due,  and  had 
accepted  as  security  therefor  the  note  of 
plaintiffs  and  Trowbridge,  but  informed 
plaintiffs  that  the  note  was  too  large  for 
:  Swenson  to  handle  and  that  Swenson  desired 
!  to  have  smaller  notes  given  in  lieu  thereof; 
'  that  this  was  done  at  the  request  of  Swenson, 
;  and  three  new  notes  of  $5,000.00,  $2,500.00 
j  and  $1,200.00  were  given;  that  Trowbridge, 
{Swenson  and  one  George  Gillespie  conspired 


Swenson  had  already  started  to  'Spencer»  {  together  to  induce  plaintiff  to  execute  the 
there  was  no  intention  to  sue  Swenson,  conse-  |  $8»700.00  note;  that  Swenson  had  not  agreed 
quently  no  fraud  or  concealment.  .—^  to   furnish   the   money;    that   Swenson   had 

Fraud  and  fraudulent  intent  and  purpose*    {  not  sent  a^ny  money  to  California,  and  that 
may  be  inferred  from  the  acts  and  representa*      the  statement  that  it  had  been  done  was  false. 


tions  of  the  parties  and  all  the  facts  and 
circumstances  shown.  Bean  Chamberlain 
Mfg.  Co.  V.  Standard  Spoke,  etc.  Co.  181  Fed. 
215,  65  C.  C.  A.  201.  But  as  between  honest 
and  dishoaest  motives  aiid '  purposes.  w# 
shouIHjpresume  honesty  of  intent  and  purpose 
unless  the  facte  and  circumstances  are  sucli 
aa  to  satisfy  the  mind  that  the  acts  and  state- 
ments relied  upon  are  fraudulent  or  dis- 
honest. — -- 
^  The  legal  propositions  seem  to  be  settled, 
so  that  it  is  unnecessary  to  diacuss  the  cases. 
We  do  not  understand  counsel  for  appellees 
to  controvert  the  legal  propositions  in  ap- 
pellant's authorities  before  cited.  They  con- 
tend, however,  that  under  the  evidence  there 
was  no  fraud  or  unfairness,  and  that  appel- 
lant came  voluntarily  to  Spencer,  Iowa.  After 
a  careful  examination  of  the  record,  we  are 
of  opinion  that  the  position  of  appellees 
ought  to  be  sustained. 

Without  going  too  much  Into  detail,  we 
shall  state  the  more  important  facts  appear- 
ing in  the  record.  Although  the  hearing  was 
of  a  motion,  supported  by  affidavits,  with 
counter-affidavits,  the  r^ord  is  voluminous  for 
such  a  case,  and  there  is  necessarily '  more 
or  less  repetition.  The  facts  are,  in  the 
main,  without  substantial  dispute,  although 
there  [158]  is  some  conflict  aj9  to  some  of 
the  details  which  we  shall  endeavor  to  point 
cut.  To  better  understand  the  situation,  we 
ahall  briefly  state  the  claim  of  plaintiffs  in 
the  action.  It  is,  in  substance,  that  aboul 
May  25,  1912,  plaintiffs  and  another  contract- 
ed for  the  purchase  of  land  in  California; 
that  thereimder  $8,700.00  would  be  due  Au- 
gust 1,  1912;  plaintiffs  wei'e  unitble  to  meet 
the  payment,  and  in  August,  defendant 
Ann.  Cas.  1916C. — 39. 


The  $1,200.00  note,  endorsed  by  Trowbridge 
to  Swenson,  and  still  held  by  him  at  the 
time  this  suit  was  brought,  and  the  negotia- 
tions for  its  payment,  are  involved  in  this 
appeal.  The  $2,500.00  note  is  held  by  de- 
fendant Siavings  Bank,  and  it  has  answered, 
{ claiming  to  be  an  innocent  holder. 
\  We  shall  state  the  substance  of  the  affida- 
^vits  and  testimony  bearing  upon  the  alleged 
fraud  by  which  appellant  claims  plaintiffs 
induced  him  to  eome  to  Iowa.  October  4, 
1912,  plaintiff,  Crandall,  sent  appellant  a  tele- 
gram making  inquiry  whether  he  would  be 
at  home  the  next  day.  Appellant  replied 
by  telegraph  from  Nebraska  that  he  would 
be  at  home.  [169]  The-  next  day,  Mr.  Heald, 
of  Spencer;  Iowa,  an  attorney  for  plaintiffs, 
saw  Swenson  at  his  home  in  Nebraska.  It 
is  shown  by  the  affidavit  of  appellant,  and 
not  disputed  by  appellees,  that  at  this  time 
Mr.  Heald  maintained  a  friendly  attitude 
towards  appellant  aiid  stated  that  plaintiffs 
might  have  some  financial  difficulty  in  meet- 
ing some  of  the  notes  ob  the  date  of  their 
maturity,  and  that  Crandall  had  recently 
purchased  an  automobile,  which  be  desired 
to  sell  to  appellant  and  have  the  purchase 
price  apply  as  a  payment  of  the  $1,200  note 
held  by  apellant;  appellant  stated  to  Heald 
that  he  would  eonsider  Crandall's  proposi- 
tion and  requested  Heald  to  have  Crandall 
send  a  detailed  description  of  the  automobile; 
that  Heald  also  stated  that  plaintiffs  de- 
sired to  enlist  appellant's  services  in  dispose 
ing  of  the  land  for  which  the  notes  had  been 
given.  October  15  th,  Cratadall  wrote  a  letter 
to  appellant  referring  to  the  conversation  be* 
tween  appellant  and  Heald  in  r^^rd  to  pro- 
curing appellant's  assistance  to  sell  the  land 
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and  in  regard  to  the  sale  of  the  automobile, 
stating  further  that  he  expected  to  go  to 
Council  Bluffs  the  next  Saturday  night,  and 
suggesting  that  appellant  meet  him  Sunday 
to  go  over  the  matters.  October  18th,  appellant 
answered  by  letter  and  wire  that  he  would 
be  unable  to  meet  Crandall  as  suggested,  but 
in  the  letter  stated  that  he  would  be  glad  to 
meet  him  at  any  time  in  Council  Bluffs  or 
Omaha,  and  that  he  would  be  pleased  to  be  of 
service  in  helping  dispose  of  the  California 
land;  he  again  asked  for  a  detailed  descrip- 
tion of  the  automobile.  October  22nd,  Cran- 
dall wrote  appellant  a  second  letter,  again 
referring  to  the  land  and  requesting  appel- 
lant to  meet  him  in  Omaha  to  discuss  the 
matter.  On  the  same  date,  Crandall  also 
wrote  appellant  a  letter  giving  a  description 
of  the  automobile  and  stating  that  he  would 
sell  the  same,  fully  equipped,  for  $1,275.00, 
adding  that  he  (Crandall)  would  drive  the 
car  to  Omaha  and  turn  it  over  to  appellant 
if  appellant  would  meet  him  the  following 
Sunday.  On  the  same  day,  Swenson  wired 
Crandall,  addressed  to  Spencer,  Iowa,  that 
he  would  pay  $1,200.00  for  the  automobile 
if  [1(X)]  Crandall  would  drive  the  car  to 
Omaha.  October  25th,  Crandall  wired  Swen- 
son that  he  would  meet  him  at  the  Hin^aw 
Hotel  in  Omaha  Sunday  morning.  On  Sun- 
'  day,  October  27th,  appellant  went  to  Omaha 
'  and  met  Crandall  and  Heald  pursuant  to 
!  the  arrangement,  and  he  says  that  he  expected 
/  to  receive  the  automobile  at  Omaha  and  surr 
render  the  $1,200  note;  he  testifies  by  affi- 
davit that  at  this  time  Crandall  stated  that 
he  had  decided  definitely  to  sell  the  car  for 
$1,200.00  and  take  the  note.  Crandall  did  not 
take  the  car  to  Omaha,  and  appellant  says 
that  Crandall  requested  appellant  to  go  to 
Spencer  and  get  the  oar.  Appellant  says  that 
Heald  and  Crandall  stated  to  him  that  they 
had  started  with  it  from.  Spencer,  but  were 
compelled  to  turn  back  and  go  by  rail  be- 
cause it  was  windy  and  appellant's  eyes  were 
weak.  Crandall  and  Heald  qualify  this 
statement  somewhat  and  deny  that  they  said 
they  had  started  with  the  car,  but  Crandall 
says  that  he  did  not  drive  the  car  because 
it  was  a  big  undertaking  for  him  on  account 
of  his  eyes  and  the  wind,  and  further,  that 
he  did  not  feel  justified  in  driving  it  so  far, 
not  knowing  whether  he  could  make  the  deal 
for  the  car.  As  to  this  matter  there  is  a 
flat  contradiction,  by  both  Crandall  and 
Heald,  of  appellant's  affidavit,  that  they  bad 
agreed  to  exchange  the  car  at  $1,200.00  for 
the  note.  Their  testimony  is  to  the  effect 
that  Crandall  wanted  $1,275.00  for  the  ear 
and  that  he  never  told  appellant  that  he 
had  decided  definitely  to  sell  the  car  for 
$1,200.00;  that  Crandall  told  Swenson  that 
he  could  go  to  Bpenoer  and  look  at  it,  and 
Crandall  would  arrange  with  Heald  to  turn 


the  car  over  at  any  price  that  Swenson 
and  Heald  might  agree  upon;  that  CrandtU 
told  Swenson  that  he  was  going  to  California 
the  next  day  and  that  Mr.  Heald  was  going 
back  to  Spencer  that  night  and  asked  him 
to  go  back  with  Heald,  but  that  Swenson 
said  he  could  not  go  to  Spencer  before  the 
next  morning;  that  he  told  Swenson  that 
any  deal  he  made  with  Heald  would '  be 
satisfactory,  and  that  Swenson  said  he  would 
go  up  and  look  at  the  car.  He  says  that, 
as  he  understood  it,  the  train  that  Swenson 
would  [161]  leave  on  the  next  morning  would 
leave  Omaha  at  7:45.  Appelant  states  that 
he  told  Crandall  on  the  27th  that  he  would 
leave  for  Speneer  on  an  afternoon  train  the 
next  day,  but  that  in  fact  he  did  start  from 
Omaha  at  10:55  the  next  morning;  that  he 
arrived  in  Spencer  about  8:00  o'clock  P.  M., 
October  28th^  and  says  he  immediately  tele- 
phoned to  Heald  that  he  had  arrived,  and  re- 
quested Heald  to  come  down  to  the  garage 
and  instruct  those  in  possession  of  the  auto- 
mobile to  driver  the  same  and  that  the  note 
would  be  delivered  to  Heald;  that  Heald  re- 
plied it  was  too  late  to  close  the  deal  that 
night  and  stated  that  he  would  come  down  in 
the  moorning;  that  about  thir^  minutfeaafter 
t^is_coj^ersation  the  notice  waa  served  upon 
appellant.. .  The  car  was  not  delivered.  Aj^- 
pellaa^says  that  his  purpose  in  going  to 
S]^encer  was  to  exchange  the  note  for  the  au- 
tomobile; tliat  he  had  no  other  business  to 
transact  at  Spencer  or  anywhere  in  the  state; 
■thatL  h£-3£0uld  not  have  gone  to  Spencer  or 
iato^the  state  except  for  the  misrepresenta- 
_tions  and  deceit.  He  says  that  since  said 
time  he  haa  learned  that  for  some  time  prior 
thereto  Crandall  and  Heald  had  been  making 
inquiries  and  investigations  in  regard  to  the 
transfer  of  the  notes  to  him  and  that  the 
friendly  attitude  towards  him  assumed  by 
them  was  feigned  and  for  the  porpoM  of 
deceiving  him  sjdd  procuring  hia  preaenes 
within  the  jurisdiction. 

An  important  feature  of  the  ease  is  a  eon- 
versation  had  between  Heald  and  defendant, 
George  Qillespie,  at  Omaha  on  the  morning 
of  October  28th,  shown  by  the  affidavit  and 
examinati<m  of  Crandall,  and  there  is  no 
diapute  in  the  testimony  either  as  to  the  eon- 
versati<»i  itself  having  taken  place  or  as  to 
what  Gillespie  told  Crandall,  so  that  tbir 
must  be  taken  as  true.  As  to  this  matter, 
Mr.  Crandall  says,  that  he  was  then  on  his 
way  to  California  and  had  purchased  his 
ticket;  that  on  the  morning  of  the  28th  bs 
interviewed  Gillespie  in  Omaha  and  ques- 
tioned him  regarding  the  trip  of  Mr.  Sjg&itoa 
and  Mr.  Johnaon  to  Spencer,  Iowa,  at  thf 
tim/e  of  procuring  the  notes  in  controversy > 
and  that  Gillespie  told  [162]  him  that  be 
(Gillespie)  was  at  Spencer  at  the  time  Mr. 
Swenson  and  Mr.  Johnson,  who  is  Swenflon*B 
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attorney,  were  at  Spencer;  that  Mr.  JohnBon 
went  to  Spencer  with  Mr.  Swenflon  as  Swen- 
Bon'e  attorney,  and  that  the  purpose  of  the 
trip  was  to  get  the  notes  from  him  (Crandall) 
in  exchange  for  the  note  of  $8,700.00  which 
Barber  and  Crandall  had  given  Swenson  some 
time  before;  that  Gillespie  also  told  Crandall 
that  the  purpose  of  getting  the  new  notes  for 
the  larger  note  was  to  get  one  for  $2,500.00 
for  him  (Gillespie),  which  amount  Trow- 
bridge was  owing  him  and  which  should  be 
turned  over  in  payment  of  the  debt;  that 
GiUespie  also  told  him  that  Swenson  had 
not  advanced  any  money  on  account  of  the 
$8,700.00  note,  or  on  the  notes  in  controversy, 
to  Trowbridge ;  that  both  Johnson  and  Swen- 
son while  at  Spencer  appeared  to  be  very  un- 
easy and  when  they  left  town  with  their 
automobile  they  picked  him  (Gillespie)  up 
at  the  hotel  and,  instead  of  going  down  the 
main  street,  they  went  out  of  town  on  a 
back  street;  that  when  he  was  informed  of 
these  matters  by  Swenson  he  came  to  the  * 
conclusion  tliat  they  had  been  guilty  of 
dishonesty  in  procuring  the  notes,  as  Swen- 


dall  and  GiUespie  there  was  no  bad  faith  on 
the  part  of  plaintiffs  or  their  attorney  in  the 
negotiations  with  Swenson;  neither  was  there 
any  bad  faith  after  that  time.  Crandall  tes- 
tifies that  up  to  that  time,  and  at  the  time 
of  the  conversation  with  Swenson  on  the  27th 
of  October,  he  fully  intended  to  let  Swenson 
have  the  car,  the  price  to  be  agreed  upbiiP 
between  Swenson  and  Heald.  The  $1,200.00 
note  did  not  become  due  until  December  26, 
1912,  and  it  is  argued  by  appellant  that  the 
negotiation  in  regard  to  trading  the  automo- 
bile for  the  note  not  yet  due  was  unusual, 
but  the  evidence  shows  that  Crandall  had 
ordered  an  automobile  some  time  before  and 
was  having  trouble  to  get  it;  that  both  plain- 
tiffs were  hard  pressed  for  funds  and  their 
credit  had  become  impaired  because  of  the 
California  deal  and  they  were  anxious  to 
turn  the  autohLObile  on  the  note;  Swenson 
lived  in  another  state,  and  it  would  take 
some  time  lor  the  parties  to  make  the  turn. 

It  is  argued  by  appellant  that  the  plain- 
ti^s  and  their   attorney,  Heald, '  assumed   a  - 
friendly   attitude  towards   Swenson    for   the/ 


son  had  told  him  at  the  time  the  notes  in       purpose    of    misleading    him.      The    record 


/ 


controversy  were  given  that  he  had  advanced 
the  money  on  the  $8,700.00  note  and  turned 
the  same  in  at  Trowbridge's  office  in  Omaha. 
He  says  that  when  informed  of  these  matters 
by  Gillespie,  he  concluded  that  neither  Swen- 
1  son  nor  Johnson  were  acting  honestly  in  the 
matter  and  that  the  tranafi&r  of  the  notes 
was  for  the  purpose  of  putting  Swenson  and 
Gillespie  in  the  position  of  innocent  pur- 
chasers of  negotiable  paper.  He  also  says 
that  Gillespie  told  him  that  he  would  help 
him  and  would  state  all  the  facts. 

It  appears  in  the  record  that  Gillespie 
had  negotiated  the  $2,500.00  note  to  the 
defendant  Savings  Bank  about  September  10, 
1912.  This  note  had  been  indorsed  by  Trow- 
bridge to  Swenson,  and  by  Swenson  to 
Gillespie. 

Crardnll  also  states  that  after  the  conver- 
sation with  Gillespie  he  concluded  for  the 
first  time  to  bring  suit  against  Swenson  to 
recover  the  notes;  that  he  went  to  the  tele- 
graph [168]  office  at  about  9:35  o'clock  in 
the  morning,  which  was  soon  after  the  con- 
versation with  Gillespie,  and  telegraphed  Mr. 
Heald  as  follow* :  "Auto  deal  off — Don't  de- 
liver car — Starting  suit  to  recover  notes." 
He  also  telegraphed  to  F.  t.  Faville  to  start 
suit  against  Swenson  to  recover  notes  and 
see  Heald;  that  at  9:45  that  morning  he 
took  the  train  for  California.  He  says  that 
he  did  not  have  time  to  look  Swenson  up  after 
the  conversation  with  Gillespie,  and  that  he 
supposed  Swenson  had  already  started  for 
Spencer. 

These  are  the  main  facts.  There  may  be 
some  others  which  will  be  referred  to  later. 
We  are  satisfied  from  the  record  that  up  to 
the  time  of  the  conversation  between  Cran- 


shows  that,  while  plaintirffs  believed  that 
Swenson  was  concerned  in  the  fraud,  they 
had  no  proof  of  that  fact  up  to  the  time  of 
the  conversation  with  Gillespie.  As  some  of 
the  witnesses  put  it,  they  concluded  that 
Swenson,  Trowbridge  and  Gillespie  would  all 
stand  together. 

[164]  Appellees  admit  that  they  were  in- 
vestigating the  matter  and  that  they  went  to 
Swenson  and  his  attorney;  that  they  fpies- 
tioned  Swenson  at  different  times  about  there 
being  anything  crooked  in  connection  with 
his  holding  the  note,  and  that  Swenson  ad- 
mitted that  it  was  a  crooked  transaction,  but 
as  the  witnesses  put  it,  he  did  not  admit  that 
he  was  crooked  about  it.  Swenson  was  as- 
suring them  all  the  time  that  he  had  been 
acting  in  good  faith  and  was  an  innocent 
purchaser  of  the  notes.  There  was  nothing 
underhanded  or  concealed  about  what  plain- 
tiffs did.  They  went  directly  to  Swenson's 
attorney,  Johnson,  and  told  him  that  a  fraud 
had  been  perpetrated  upon  them  and  inquired 
of  him  regarding  Swenson's  knowledge  of 
Trowbridge's  failure  to  send  the  money,  and 
as  to  whether  Swenson  had  paid  any  money 
to  Trowbridge.  Johnson  himself  says  in  his 
affidavit  that  Crandall  and  Heald  stated  to 
him  that  they  were  out  investigating  the 
whole  transaction  and  asked  for  the  address 
of  Swenson,  which  Johnson  gave  them.  Both 
Swenson  and  Johnson  led  plaintiffs  to  believe 
that  Swenson  was  an  innocent  purchaser  and 
had  gotten  the  notes  frdm  Trowbridge  for  a 
large  sum  of  money  he  had  loaned  him  pre- 
vious thereto. 

It  is  urged  by  appellees  that  when  Cran- 
dall had  the  conversation  with  Gillespie  on 
the  morning  of  October  28th,  this  was  the. 
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first  time  thej  had  any  tangible  proof  to 
substantiate  their  suspicions  of  fiwenson's 
participation  in  the  fraudulent  transaction 
of  the  notes.  Swenson  and  Johnson  both  filed 
their  affidavits  on  this  hearing,  but  neither 
of  them  deny  Gillespie's  statement  to  Cran- 
dall  that  they  acted  as  Gillespie  described 
while  in  Spencer.  The  matters  referred  to  by 
Gillespie  have  a  bearing  on  the  question  as 
to  whether  Swenson  was  an  innocent  holder 
of  the  $1,200.00  note  and  as  to  whether  he 
participated  in  the  fraud  alleged  to  have  been 
perpetrated  upon  plaintiffs  by  Trowbridge 
and  Gillespie. 

Counsel  lor  appellant  place  stress  on  the 
fact  that  some  of  the  earlier  letters  from 
Grandall  to  Swenson  suggest  that  Swenson 
assist  them  in  disposing  of  the  California 
land,  but  [165]  this  was  after  Swenson  and 
Johnson  had  assured  Crandall  of  Swenson's 
entire  innocence  in  connection  with  the  al- 
leged fraud.  Plaintiffs  had  become  consider- 
ably involved  by  attempting  to  handle  the 
California  land.  Swenson  was,  it  appears,  a 
person  who  was  loaning  money  and  was  en- 
gaged in  such  transactions,  and  he  waa  per^ 
fectly  willing  to  assist  them.  Plaintiffs  seem 
to  have  believed  that  if  they  could  handle 
the  California  land  and  secure  the  title  they 
oould  save  the  land,  and  their  loss  would  be 
less  and  they  could  make  a  profit  on  the  land. 
It  ia  contended  by  the  appellant  that  plain- 
tiffs and  Heald  had  been  scheming  for  some 
three  weeks  to  induce  him  to  go  to  Spencer, 
but  there  is  nothing  in  the  record  anywhere 
that  plaintiffs  or  their  attorney  at  any  time 
made  a  suggestion  even  that  appellant  go  to' 
Iowa  until  the  evening  of  October  27th.  As 
already  stated,  the  evidence  of  Crandall  and 
Heald  is,  that  the  parties  had  not  agreed 
upon  the  price  of  the  automobile.  Crandall 
was  then  on  his  way  to  California,  and,  if 
they  had  not  agreed  upon  the  price,  there  was 
nothing  Crandall  could  do  except  to  leave 
the  matter  of  price  for  further  negotiations 
between  Swenson  and  Heald.  Crandall  says 
that  at  that  time  he  fully  intended  to  deliver 
ih^  machine  to  Swenson  when  the  price 
should  be  agreed  upon.  Appellant's  theory 
is,  that  the  sole  purpose  of  his  going  to 
Spencer  was  to  get  the  car  and  surrender  the 
-note;  that  the  terms  had  already  been  agreed 
upon,  and  the  only  thing  to  do  was  to  make 
the  exchange.  If  this  be  true,  there  was  no 
necessity  for  Swenson  going  to  Spenc^.  He 
could  have  sent  someone  else  for  the  car,  or 
he  could  have  had  the  car  shipped  to  him, 
or  Swenson  could  have  refused  to  deal  for 
the  car  unless  it  was  brought  to  Omaha,  ao 
that  in  this  way  appellant  could  have  frus- 
trated any  such  scheme  by  any  of  the  methods 
just  suggested. 

Other  circumstances  are  referred  to  in  ar- 
gument at  considerable  length,  but  the  opin- 


ion is  already  too  long;  and  we  shall  not 
pursue  the  subject  further.  Our  concliuion 
is  that  it  has  not  been  shown  that  appellant 
was  fraudulently  induced  [166]  to  come  into 
the  jurisdiction,  but  that  ^is  jappearance  in 
Iowa  was  volunta^.  The  trialcourt  so^eld, 
tmd  the  rulmg^ls^  therefore, 

Afiirmed. 

Deemer,  C.  J.,  Evans,  Weaver  and  Ladd, 
JJ.,  concur. 

Rehearing  denied  May  7,  1916. 


NOTE. 


Validity  of  Persomal  Serrioe  of  Proeeti 
Proonred  by  Fraud  or  Foroo. 

Service  on  Nonresident: 
General  Rule,  612. 
Application  of  Rule: 
Generally,  612. 

Service  Procured  by  Abuse  of  Crim- 
inal Process,  615. 
Service  Procured  by  Force,  615. 
Service  on  Resident,  616. 


Service  an  Nonresident. 

General  Rule. 

r 

Proceeding  on  the  fundamental  principle 
that  no  man  can  be  allowed  to  profit  by  his 
own  fraud,  the  decisions  are  apparently  unan- 
imous in  holding  that  where  a  person,  resid- 
ing in  another  district  is  inveigled,  enticed  or 
induced  to  come  into  the  district  where  the 
plaintiff  resides  by  false  representations  or 
deceptive  contrivances  for  the  purpose  of 
serving  legal  process  on  him,  process  served 
'  through  such  improper  means  is  invalid. 

United  States.— B\tL\T  v.  Turtle,  1  McCrarr 
372;  Union  Sugar  Refinery  v.  Mathiesson,  2 
Cliff.  304,  24  Fed.  Cas.  No.  14,397;  Fitx- 
gerald,  etc.  Const.  Co.  v.  Fitzgerald,  137  C. 
S.  98,  11  S.  Ct.  36,  J[4  U.  S..  (L.  ed.)  608: 
Commercial  Mut.  Ace.  Co.  v.  Davis,  213  U.  S. 
246,  29  S.  Ct.  445,  53  IJ^  S.  (L.  ed.)  782; 
Frawley  v.  Pennsylvania  Casualty  Co.  124 
Fed.  259;  Cavanagh  v.  Manhattan  Transit 
Co.  133  Fed.  818.  See  also  Case  v.  Smith, 
162  Fed.  730. 

Connecticut, — ^Hill  v.  Goodrich,  32  Conn. 
688. 

/Winoia.— McNab  v.  Bennett,  66  III.  157; 
Nichols  V.  Good  heart,  5  111.  App.  674. 

Indiana. — See  also  Duringer  v.  Moschino, 
93  Ind.  495. 

lovxi. — ^Dunlap  v,  Cody,  31  la.  260,  7  Am. 
Rep.  129;  Toof  v.  Foley,  87  la,  8,  64  N.  W. 
59.    And  see  the  reported  case. 

Kansas. — Van  Horn  v.  Great  Western  Mfg. 
Co.  37  Kan.  523,  15  Pac.  562.    See  also  WeUa 
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7.  Patton,  50  Kan.  782,  33  Pac.  15.  Compare 
Carney  v.  Taylor,  4  Kan.  178. 

Kentucky.— Wood  ▼.  Wood,  78  Ky.  624. 

MvchigoA^ — See  Copas  t.  Anglo-American 
Provision  Co.  73  Mich.  541,  41  N.  W.  690. 

Miwtiewta. — Chubbuck  v.  Cleveland,  37 
Minn.  466,  35  N.  W.  362,  5  Am.  St.  Rep. 
864;  Columbia  Placer  Co.  v.  Bucyrua  Steam 
Shovel,  etc.  Co.  60  Minn.  142,  62  N.  W.  115. 

MxBBOuri, — Vastine  v.  Bast,  41  Mo.  493; 
Byler  v.  Jones,  79  Mo.  261 ;  Christian  v.  Wil- 
Uams,  111  Mo.  429,  20  S.  W.  96. 

yeu}  Jersey. — Heston  ▼.  Heston,  52  N.  J. 
Eq.  91,  28  Ati.  8;  Reed  t.  Williams,  29  N. 
J.  L.  385. 

"Sew  York, — Clean  St.  R.  Co.  v.  Fairmount 
Const.  Co.  55  App.  Div.  292,  67  N.  Y.  S.  165 ; 
Olson  V.  McConihe,  54  Misc.  48,  105  N.  Y.  S. 
386;  Goupil  v.  Simonson,  3  Abb.  Pr.  474; 
Baker  v.  Wales,  14  Abb.  Pr.  N.  S.  331,  35 
Super.  Ct.  403;  Bulkley  v.  Bulkley,  6  Abb. 
Pr.  307;  Wyckoflf  v.  Padcard,  20  Abb.  N.  Cas. 
420;  Metcalf  v.  Clark,  41  Barb.  46;  Steiger 
V.  Bonn,  59  How.  Pr.  496;  Allen  v.  Wharton, 
59  Hun  622,  20  Civ.  Pro.  121,  13  N.  Y.  S.  38; 
Carpenter  v.  Spooner,  2  Sandf.  717;  Dunham 
V.  Cressy,  51  Hun  641  mem.  4  N.  Y.  S.  13; 
*  Higgins  V.  Dewey,  13  N.  Y.  S.  570,  affirmed 
27  Abb.  N.  Cas.  81,  14  N.  Y.  S,  894;  Graves 
V.  Graham,  18  Misc.  762  mem.  43  N.  Y.  S. 
510,  affirmed  19  Misc.  618,  44  N.  Y.  S.  415; 
Bell  V.  Lawrence,  140  N.  Y.  S.  1106.  See  also 
Atlantic,  etc.  Tel.  Co.  v.  Baltimore,  etc.  R. 
Co.  46  Super.  Ct.  377. 

Ohio. — Miami  Powder  Co.  v.  Griswold,  5 
Ohio  Dec.  (Reprint)  532,  6  Am.  L.  Rec.  464; 
Pilcher  v.  Graham,  9  Ohio  Cir.  Dec.  825,  18 
Ohio  Cir.  Ct.  5.  See  also  Ex  p.  Everts,  2 
Disney  33. 

Oregon. — Compare  Commercial  Nat.  Bank 
V.  Davidson,  18  Ore.  57,^2^ac^517. 

Pennsylvania. — ^Hevener  v.  Heist,  9  Phila. 
274,  30  Leg.  Int.  46;  Trattner  v.  Forman, 
10  Pa.  Dist.  566;  Sloan  v.  Green,  7  W.  N.  C. 
408.  See  also  Hostetter  v.  Hirsch,  14  Lane. 
L.  Rev.  110;  Fry  v.  Gheen,  14  Lane.  L.  Rev. 
112.  Compare  Luckenbach  v.  Anderson,  47 
Pa.  St.  123  (holding  that  where  a  man  was 
sued  on  a  judgment,  which  he  had  confessed, 
it  was  not  a  sufficient  defense  to  allege  that 
he  was  decoyed  into  the  jurisdiction  where 
the  original  suit  was  brought)  ;  Fearl  v. 
Hanna,  129  Pa.  St.  588,  18  Atl.  656. 

Rhode  Island. — Ex  p.  Taylor,  29  R.  I.  129, 
69  Atl.  563. 

Vermont. — See  Steele  v.  Bates,  2  Aik.  338, 
.  16  Am.  Dec.  720. 

Wisconsin. — Townsend  v.  Smith,  47  Wis. 
6231,  3  N.  W.  439,  32  Am.  Rep.  793. 

Canada. — Compare  Hyde  v.  Boswell,  10 
Quebec  Pr.  388. 

In  Townsend  v.  Smith,  47  Wis.  623,  3  N. 
W.  439,  32  Am.  Rep.  793,  wherein  it  ap- 
peared that  the  defendant  had  been  inveigled 


into  the  jurisdiction  by  artifice  and  falsehood 
the  court  said:  *'The  means  by  which  the 
service  of  the  summons  was  obtained,  being 
fraudulent,  were  unlawful.  The  remedy 
which  the  law  affords  in  such  a  case  is  to  set 
aside  the  process.  This  remedy  is  not  given 
upon  the  ground  that,  by  reason  of  the  fraud, 
the  court  did  not  get  jurisdiction  of  the  per* 
son  of  the  defendant  by  the  service,  but  upon 
the  ground  that  the  court  will  not  exercise 
its  jurisdiction  in  favor  of  the  plaintiff  who 
has  obtained  servioe  of  his  summons  by  un* 
lawful  means.  When  that  fact  is  made  to 
appear — especially  if  the  defendant  has  been 
guilty  of  no  laches, — ^the  court  should-  vindi- 
cate the  integrity  of  its  process  by  setting 
aside  the  service  and  turning  the  plaintiff  out 
of  court  as  a  punishment  for  his  gross  fraud." 
And  in  Saveland  v.  Connors,  121  Wis.  28,  98 
N.  W.  933,  the  court  said:  ''The  power  and 
duty  of  the  courts  to  refuse  jurisdiction  in 
such  cases  rest  not  so  much  on  the  rights  of 
the  defendant  as  upon  a  duty  to  themselves 
to  preserve  the  purity  of  judicial  proceed- 
ings." 

The  service  of  process  will  be  set  aside  if 
the  fraud  Is  accomplished  by  an  agent,  or 
by  someone  acting  in  behalf  of  the  real  party 
in  interest,  as  readily  as  if  the  fraudulent 
acts  are  those  of  the  party  personally.  Union 
Sugar  Refinery  v.  Mathiesson,  2  Cliff.  304,  24 
Fed.  Cas.  No.  14,397;  Frawley  v.  Pennsyl- 
vania Casualty  Co.  124  Fed.  259;  Hill  v. 
Goodrich,  32  Conn.  588;  Chubbuck  v.  Cleve- 
land, 37  Minn.  466,  35  N.  W.  362,  5  Am.  St. 
Rep.  864;  Wyckoff  v.  Packard,  20  Abb.  N. 
Cas.  (N.  Y.)  420;  Metcalf  v.  Clark,  41  Barb. 
(N.  Y.)  45;  Steiger  v.  Bonn,  69  How.  Pr. 
(N.  Y.)  496;  Carpenter  v.  Spooner,  S  Sandf. 
(N.  Y.)  717;  Hevener  v.  Heist,  9  Phila. 
(Pa.)  274,  30  Leg.  Int.  46.  See  also  Byler 
v.  Jones,  79  Mo.  261;  Allen  v.  Wharton,  59 
Hun  622,  20  Civ.  Pro.  121,  13  N.  Y.  S.  38. 
Compare  Ex  p.  Taylor,  29  R.  I.  129,  69  Atl. 
653.  In  Chubbuck  v.  Cleveland,  supra,  it 
appeared  that  the  plaintiff  made  certain 
fraudulent  representations  to  a  third  person 
with  the  expectation  that  they  would  be  com- 
municated to  the  defendant  and  cause  him  to 
come  within  the  jurisdiction  of  the  court. 
The  defendant  so  acted  on  the  representations 
and  was  served  with  process.  The  court  held 
the  service  to  be  invalid. 

Application  of  Rule. 

Oenerally, 

In  Dunlap  ▼.  Cody,  31  la.  260,  7  Am.  Rep. 
329,  the  court,  in  holding  that  fraud  in  ob- 
taining jurisdiction  of  a  party  was  a  good 
defense  to  an  action  on  the  judgment  pro- 
cured thereby  said:  "The  false  statement 
was  made  to  defendant  by  plaintiffs'  attorney 
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that  (plaintifT]  and  others  were  about  to 
erect  an  elevator  in  Hancock  county,  Illinois, 
to  cost  between  thirty  thousand  dollars  and 
forty  thousand  dollars;  and  the  defendant, 
being  a  carpenter,  was  induced  to  go  to  lUi- 
nois  to  look  at  the  site  of  the  proposed 
structure.  The  truth,  that  the  object  in  get- 
ting defendant  into  the  state  of  Illinois,  was 
to  obtain  jurisdiction  of  his  person  in  an 
action  against  him,  and  avoid  the  bar  of  the 
statute  of  limitations  of  the  state  of  Iowa, 
was  suppressed.  It  cannot  be  supposed  that 
if  the  real  facts  and  purpose  had  been  made 
known  to  defendant  he  would  voluntarily 
have  gone  to  Illinois,  and  subjected  himself 
to  an  action  upon  this  demand,  long  since 
barred  by  the  statute  of  limitations  of  the 
state  in  which  he  resides.  Counsel  represent- 
ing plaintiff  in  this  court,  and  who,  it  is  but 
justice  to  say,  were  not  concerned  in  obtain- 
ing the  judgment  in  Illinois,  do  not  seriously 
controvert  the;  position,  that  the  mode  of  ob- 
taining jurisdiction  was  fraudulent.  They 
concede  that  it  'smells  somewhat  of  fraud.' 
The  only  palliation  which  they  are  able  to 
offer  is  the  suggestion  of  a  doubt  whether  it 
may  not  be  considered  a  'pious  fraud'  in 
which  'the  end  justifies  the  means.'  We  do 
not  think  that  it  is  entitled  even  to  that 
small  measure  of  charity.  An  enlightened 
and  just  administration  of  the  law,  no  less 
than  sound  public  morals,  condemns  such 
practices,  and  demands  that  the  client  whose 
cupidity  could  sanction,  and  the  attorney 
whose  venality  could  execute,  such  a  purpose, 
should  alike  be  disgraced."  So  in  Pilcher  v. 
Graham,  9  Ohio  Cir.  Dec.  825,  18  Ohio  Cir. 
Ct.  5,  and  again  in  Miami  Powder  Co.  v. 
Griswold,  6  Ohio  Dec.  (Reprint)  632,  6  Am. 
L.  Rec.  464,  it  was  held  that  where  a  de- 
fendant has  been  induced  to  come  within  the 
jurisdiction  of  the  court  for  the  purpose  of 
adjusting  a  dispute  between  the  parties,  he 
cannot  be  legally  served  with  process  until  a 
reasonable  time  to  depart  the  jurisdiction 
has  elapsed,  after  the  final  conclusion  of  the 
business  on  which  he  was  invited  to  come. 
In  Toof  V.  Foley,  87  la.  8,  64  N.  W.  59,  the 
court  held  that  the  evidence  of  fraud  need 
not  be  conclusive  but  that  it  is  sufficient  that 
a  conclusion  that  fraud  was  used  to  induce 
the  defendant  to  come  within  the  jurisdiction 
of  the  court  for  the  purpose  of  serving  him 
with  process,  is  a  fair  finding  from  all  the 
evidence.  So  in  Heston  v.  Heaton,  52  N.  J. 
Eq.  91,  28  Atl.  8,  the  court  held  the  service 
of  process  to  be  invalid,  where  the  following 
facts  appeared:  The  defendant  was  living 
in  Pennsylvania  with  her  father-in-law,  and 
the  petitioner,  having  filed  his  petition  for 
divorce,  wrote  her  asking  her  to  meet  him 
at  a  certain  place  in  the  city  of  Trenton. 
She  came  into  the  state  and  attendeil  at  the 
place  designated  by  the  petitioner  in  his  let- 
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ter.  The  petitioner  did  not  meet  her,  as  was 
implied  in  his  letter  that  he  would,  but  the 
sheriff  was  there  in  attendance  and  served  a 
process  of  citation  and  copy  of  the  petition 
on  her.  In  Graves  v.  Graham,  43  N.  Y.  S. 
510,  affirmed  19  Misc.  618,  44  N.  Y.  S.  415, 
it  appeared  that  the  defendant  voluntarilj 
submitted  himself  to  the  jurisdiction  of  the 
court  with  the  understanding  that  he  should 
have  a  trial  without  a  jury  and  on  a  daj 
certain.  The  plaintiff  refused  to  carry  out 
the  agreement,  demanded  a  jury  trial  and  the 
case  was  set  for  later  day.  A  motion  was 
made  to  vacate  and  set  aside  the  order  of 
arrest,  which  had  been  served  on  the  defend* 
ant  when  he  appeared.  The  oourt  granted  the 
motion  and  discharged  the  defendant.  In 
Cavanagh  v.  Manhattan  Transit  Co.  133  Fed. 
818,  it  appeared  that  the  plaintiff  had  in- 
vited the  secretary  of  the  defendant  companj 
to  come  within  the  jurisdiction  of  the  court 
for  the  purpose  of  examining  certain  machin- 
ery, and  that  as  he  was  leaving,  he  was  served 
with  process  by  a  deputy  sheriff  who  had 
been  waiting  outside  of  the  building.  It  ap- 
peared that  the  process  was  dated  the  same 
day  on  which  the  secretary  had  signified  his 
Intention  of  coming  within  the  state.  The 
court  held  that  the  evidence  of  fraud  was 
sufficient  to  warrant  the  quashing  of  the  serv- 
ice. However, ^ipj  Union  Sugar  Refinery  v. 
Mathiesson,  2  Cliff.  304,  24  Fed.  Cas.  Xo. 
14,397,  whcVeia  Jt  appeared  that  the  plaintiff 
or  someone  acting  in  his  behalf  had  written 
letters  and  invited  the  defendant  to  come 
within  the  jurisdiction  of  the  court  for  the 
purpose  of  adjusting  the  controversy,  and 
there  wiu9  no  further  proof,  the  court  held 
that  the  evidence  was  not  sufficient  to  set 
the  service  aside.  In  MacLain  v.  Parker,  88 
Kan.  717,  129  Pac.  1140,  /it  appeared  that 
the  plaintiff's  attorney  had  informed  the  de- 
fendant that  the  suit  in  question  was  to  be 
brought  in  Kansas.  Dependinir  on  that  isute- 
ment,  the  defendant  went  to  Missouri  and  a 
short  time  thereafter  was  served  with  a  sum- 
mon^ to  answer  the  action  in  Missouri.  The 
court  held  that  the  facts  did  not  constitute  a 
sufficient  foundation  for  the  claim  that  the 
defendant  was  inveigled  into  another  jurisdic- 
tion,-"^Xikewis^l  im  Volz  V.  Tutt,  12  Ky.  L. 
Rep.  506,  service  of  process  was  held  to  be 
valid  where  the  defendant  came  within  the 
jurisdiction  of  the  court  on  business  of  his 
own  although  the  officer  who  served  him  had 
previously  sent  him  a  message  stating  that 
he  had  important  business  to  transact  with 
him.  In  Gilbert  v.  Burg.  91  Wis.  368,  64  K.' 
W.  996,  the  court  held  the  service  of  process 
to  be  valid  where  the  evidence  failed  to  estab- 
lish the  fact  of  a  fraudulent  contrivance,  or 
that  the  presence  of  the  defendant  within  the 
state  w^  procured  by  the  fraudulent  contriv- 
ance./In  Jaster  v.  Currie,  198  U.  S.  144,  25 
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S.  Ct.  614,  49  U.  S.  (lu  ed.)  088,  reveramg 
69  Neb.  4,  04  N.  W.  905,  it  was  held  that, 
where  the  defendant  came  into  the  jurisdic- 
tion of  the  court  for  the  purpose  of  being 
present  at  the  taking  of  a  deposition  and  was 
aerred  with  process,  the  service  was  valid 
althoiigh  it  was  shown  that  notice  of  the 
taking  of  the  deposition  was  served  on  him 
for  the  express  purpose  of  enticing  him  with« 
in  the  court's  jnriadiction.  J/S^S"vSs  MacKeU' 
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[  zie  V.  MacKenzie,  238  111.  6l6,  87  N.  £.  848, 
.  the  court  said :  "It  was  also  urged  in  defense 
of  the  contempt  proceeding  that  the  defend- 
ant came  from  Idaho  to  Chicago  just  before 
the  attachment  writ  issued,  pursuant  to  an 
agissDnent^  between  his^fioUcitor  and  the  so* 
licitoi- lor  appellee,  for  the  purpose  of  nego- 
tiating with  a  view  to  ending  the  litigation 
between  the  parties  hereto,  and  that  having, 
by  her  solicitor,  so  induced  him  to  come  into 
the  state,  appellee  had  him  arrested  for  con- 
tempt. The  appellant  failed^.to^show  that  he 
wggJ2i:fiUght  into  the  state  by  any  fraud,  ar- 
tifice^iiLJjd?X_-ior..the_purpose  of  enabling 
appellee  to  have  him  arrested  in  the  con- 
tempt proceeding,  and  in  that  respect  he  has 
failed  to  bring  himself  within  the  rule  laid 
down  by  the  authorities  upon  which  he  re- 
lies. So  far  as  appears,  neither  apf^Uee  nor 
her^solicijEpr  ^fid  any  thou^ht^  at  any  time 
before  appellant  came  into  the  state,  of  pro- 
^jgge^ing  against  him  for  contempt,"  In  Case 
V.  Smith,  152  Fed.  730,  wherein  it  appeared 
that  the  defendant  came  within  the  jurisdic- 
tion of  the  court  of  his  own  volition  and  was 
served  by  the  plaintiff  the  service  was  held 
to  be  valid  although  the  plaintiff  had  ar- 
ranged to  be  notified  of  his  coming. 

Service  Proowred  by  Abuse  of  Otiminal 

Process. 

Where  criminal  process  is  issued  against  a 
defendant  not  in  good  faith  but  solely  for 
the  purpose  of  getting  him  within  the  juris- 
diction of  the  court  and  he  is  then  served 
with  civil  process,  the  service  is  invalid. 
Barlow  v.  Hall,  2  Anstr.  (Eng.)  461;  Wells 
V.  Gurney,  8  B.  &  C.  769,  15  E.  C.  L.  336; 
Loveridge  v.  Plaistpw,  2  H.  Bl.  (Eng.)  29; 
Blair  v.  Turtle,  1  McCrary  (U.  S.)  372;  Mc- 
Nab  V.  Bennett,  68  111.  157;  Byler  v.  Jones, 
70  Mo.  261;  Christian  v.  Williams,  111  Mo. 
429,  20  S.  W.  96;  Benninghoff  v.  Oswell,  37 
How.  Pr.  (N.  Y.)  235;  Compton  v.  Wilder, 
40  Ohio  St.  130;  Addicka  v.  Bush,  1  Phila. 
(Pa.)  19,  7  Leg.  Int.  7.  See  also  Underwood 
V.  Fetter,  6  N.  Y.  Leg.  Obs.  66;  Com.  v. 
Daniel,  4  Pa.  L.  J.  Rep.  49,  6  Pa.  L.  J.  830. 
In  Compton  v.  Wilder,  supra,  it  appeared 
that  the  plaintiffs  had  procured  a  writ  of 
extradition  by  which  the  defendant  was  taken 
from  Pennsylvania  into  Ohio  to  answrr  a 
criminal  charge.    While  thus  in  Ohio  he  wa^ 


served  with  process  in  a  civil  action  brought 
by  the  plaintiffs.  In  setting  aside  the  serv- 
ice as  illegal  the  court  said:  ''To  secure  a 
service  of  summons,  in  a  civil  action  like  the 
one  we  are  considering,  is  not  one  of  the  ob- 
jects intended  to  be  accomplished  by  this 
grant  of  power  [extradition].  In  a  country 
like  ours  this  power  is  useful  and  indispensa- 
ble. It  was  intended,  however,  to  subserve 
great  public  interests.  When  otherwise  used 
it  becomes  an  evil.  The  temptation  to  make 
it  subservient  to  private  interests  is  great. 
This  weapon,  intended  alone  to  secure  the 
punishment  of  crime,  is  frequently  resorted 
to,  to  enforce  the  collection  of  private  debts 
or  to  remove  a  citizen  from  his  home  into  a 
foreign  jurisdiction  that  he  may  there  be 
served  in  a  civil  action.  This  growing  evil 
has  been  seen  and  appreciated  by  the  chief 
executives  of  many  states,  and  to  guard 
against  it  rules  and  regulations  are  being 
adopted,  which  may  make  the  extradition  of 
an  alleged  fugitive,  in  a  proper  case,  extreme- 
ly difilcult.  It  has  been  recognized  by  both 
the  executive  and  legislative  branches  of  our 
government,  as  is  shown  by  their  former  ac- 
tion. The  judicial  should  be  as  swift  in  put- 
ting the  seal  of  condemnation  upon  this  abuse 
as  have  been  the  other  branches  of  the  gov- 
ernment. The  certain  remedy  to  prevent  its 
growth  is,  to  deprive  all  persons  who  par- 
ticipate in  the  misuse  of  the  power  to  extra- 
dite persons,  alleged  to  be  fugitives  from  jus- 
tice, of  the  fruits  resulting  from  such  par- 
ticipation.'' 

However,  it  has  been  held  that  where  the 
party  instituting  a  civil  action  is  in  no  way 
connected  with  the  criminal  proceeding  by 
which  the  defendant  is  brought  within  the 
jurisdiction,  the  service  is  valid.  Nichols  v. 
Goodheart,  5  111.  App.  574;  Lagrave's  Case, 
14  Abb.  Pr.  N.  8.  (N.  Y.)  333  (note).  Thus 
in  Nichols  v.  Groodheart,  supra,  the  court 
said:  ''The  law  permits  civil  suits  to  be 
commenced  and  prosecuted  against  persons 
who  may  be  brought  unwillingly  into  this 
state,  where  the  creditor  has  nothing  to  do^ 
directly  or  indirectly,  with  bringing  such 
debtor  within  the  jurisdiction  of  the  court." 

Service  Procured  by  Force, 

The  courts  will  set  aside  a  service  of  pro- 
cess procured  by  force.  Blair  v.  Turtle,  1 
McCrary  (U.  S.)  372;  State  v.  Simmons,  39 
Kan.  362,  18  Pac.  177;  Ziporkes  v.  Chniel- 
niker,  15  N.  Y.  St.  Rep.  215;  Davison  v. 
Baker,  24  How.  Pr.  (N.  Y.)  39.  See  also 
Duringer  v.  Moschino,  93  Ind.  495;  Reed  ▼. 
Williams,  29  N,  J.  L.  385;  Olson  v.  Mc- 
Conihe,  54  Misc.  48,  105  N.  Y.  S.  386;  Mason 
V.  Libbey,  1  Abb.  N.  Cas.  (N.  Y.)  354;  Ex  p. 
Everts,  2  Disney  (Ohio)  33.  In  Blair  v. 
Turtle,  supra,  the  defendants  mov(^d  to  quash 
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the  service  of  process  on  them  on  the  ground 
that  they  "were  forced  from  their  own  state, 
and  were  forcibly  brought  into  this  state,  by 
the  fraud  and  procurement  of  this  plaintiff, 
for  the  purpose  of  forcing  them  within  the 
jurisdiction  of  said  court,  so  tliat  a  summons 
might  then  be  served  upon  them,  which  was 
done  accordingly.''  To  this  plea  the  plaintiffs 
demurred.  The  court  held  that  the  facts 
stated  in  the  plea  were  sufficient  to  warrant 
the  quashing  of  the  service  of  process,  and 
said  in  part^  *'Tbat  where  a  plaintiff  in  a 
suit  brings  by  force  a  defendant  within  the 
jurisdiction  of  a  court,  or  induces  him  by 
deceitful  or  fraudulent  practices  to  come 
within  the  jurisdiction,  for  the  purpose  of 
having  him  served  with  process,  the  courts 
will  interfere  by  quashing  the  summons  or 
service  thereof  to  prevent  the  fraudulent  and 
improper  use  of  the  process.  This  is  a  proper 
case  for  the  exercise  of  such  authority."  In 
State  V.  Simmons,  39  Kan.  262,  18  Pac.  177, 
it  appeared  that  the  defendants  had  been 
brought  from  one  state  to  another  by  means 
of  force  and  threats  for  the  purpose  of  testi- 
fying in  a  criminal  action,  and  while  they 
were  awaiting  the  trial  of  the  case  they  were 
served  with  process  in  an  action  charging 
them  with  contempt  of  court  for  their  pre- 
vious refusal  to  obey  a  subpoena.  The  court 
said :  "It  would  not  be  proper  for  the  courts 
of  this  state  to  favor,  or  even  to  tolarate, 
breaches  of  the  peace  committed  by  their  own 
officers  in  a  sister  state,  by  sustaining  a  serv- 
ice of  judicial  process  procured  only  by  such 
a  breach  of  the  peace.  Indeed,  it  would  not 
be  proper  for  any  court  in  any  state  to  sus- 
tain a  service  of  any  judicial  process,  either 
civil  or  criminal,  where  the  service  of  such 
process  was  obtained  only  by  the  infraction 
of  some  law,  or  in  violation  of  some  well- 
recognized  rule  of  honesty  cr  fair  dealing,  as 
by  force  or  fraud.  Such  a  service  would  not 
only  be  a  special  wrong  against  the  individ- 
ual upon  whom  the  service  was  made,  but  it 
would  also  be  a  general  wrong  against  so- 
ciety itself — a  violation  of  those  fundamf-ntal 
principles  of  mutual  trust  and  confidence 
which  lie  at  the  very  foundation  of  all  or- 
ganized society,  and  which  are  necessary  in 
the  very  nature  of  things  to  hold  society 
together."  In  Ziporkes  v.  Chmelniker,  15  K. 
Y.  St.  Rep.  216,  the  court,  while  holding  that 
under  the  facts  involved  the  service  was  legal, 
said:  "If  the  defendant  was  forced  by  the 
officers  who  had  this  process  for  service  to 
come  with  them  into  this  state,  and  thus 
subject  himself  to  its  jurisdiction,  which  he 
would  not  otherwise  have  done,  then  clearly 
the  whole  of  the  proceedings  must  be  set 
aside."  Likewise  in  Reed  v.  Williams,  29 
K.  J.  L.  385,  wherein  it  appeared  that  the 
defendant  had  been  induced  by  fraud  to  cross 
from  New  York  to  New  Jersey  and  was  there 


served  with  process,  the  court  in  granting 
the  motion  to  quash  the  service  said :  "I  etn 
see  but  little  difference  in  principle  between 
the  case,  a«  presented,  and  tiie  case  of  seizing 
a  person  on  the  New  York  side,  and  carrying 
him  over  by  force,  to  be  served  with  proceu 
on  this  side.  Surely,  we  would  resist  this  in 
behalf  of  our  own  citizens,  if  taken  from  ns 
and  subjected  to  the  expense  and  inconven- 
ience, if  not  the  peril,  of  a  strange  and  for- 
eign jurisdiction,  whether  done  by  force  or 
by  gross  fraud  or  deception;  and  common 
justice,  as  well  as  common  courtesy  to  onr 
neighbors,  requires  that  we  should  do  to  them 
as  we  would  have  them  do  to  us  in  such 
cases,  and  that  we  should  not  permit  the 
power  of  our  courts  to  be  successfully  in- 
voked to  aid  in  the  practice  of  trickery,  die- 
honesty,  or  oppression  of  any  kind."  In  Ex 
p.  Everts,  2  Disney  (Ohio)  33,  the  court 
said:  "The  abuse  claimed  to  have  occurred 
must  he  clearly  established,  and  must  involve 
an  act  of  force,  fraud  or  wrong,  on  the  part 
of  him  who  has  employed  the  process  in  a 
manner  technically  regular,  or  a  clear  viola- 
tion of  some  right  of  the  other  party,  br 
which  an  exemption  from  the  process,  either 
generally  or  under  the  circumstances,  ex- 
isted." 

Service  on  Resident. 

Where  the  person  against  whom  process  it 
issued  is  within  the  jurisdiction  and  the  serv- 
ice is  procured  by  fraud  or  force,  it  is  gen- 
erally held  to  be  invalid.  Birch  v.  Prodger, 
1  B.  &  P.  N.  R.  (Eng.)  135;  Olson  v.  M^ 
Conihe,  54  Misc.  48,  105  K.  Y.  S.  386;  Mason 
V.  Libbey,  1  Abb.  N.  Cas.  (N.  Y.)  354; 
Bulkley  v.  Bulkley,  6  Abb.  Pr.  (N.  Y.)  307; 
Davison  v.  Baker,  24  How.  Pr.  (N.  Y.)  39; 
Bell  V.  Lawrence,  140  N.  Y.  S.  1106.  Com- 
pare Martin  v.  Baffin,  2  Misc.  588,  23  Civ. 
Pro.  59,  21  N.  Y.  S.  1043;  Atlantic,  etc.  Tel. 
Co.  V.  Baltimore,  etc.  R.  Co.  46  Super.  Ct 
(N.  Y.)  377.  In  Davison  v.  Baker,  supra, 
wherein  it  appeared  that  a  summons  vaa 
served  by  thrusting  it  into  the  defendant's 
bosom  accompanied  by  the  remark  "you  have 
been  too  officious,  and  I  will  fix  you,"  the 
court,  in  setting  aside  the  service  said:  'T 
em  satisfied  the  service  was  irregular,  not 
to  say  void,  having  been  made  by  force.  It 
may  be  asked,  what  shall  be  done  in  case  a 
party  will  not  accept  papers  offered  him 
with  a  view  to  their  service  upon  him?  Sup- 
pose he  reject  them  and  turn  away,  how  i£ 
service  to  be  effected?  The  answer  is  ready 
and  plain.  The  officer  will  inform  him  of 
their  nature  and  of  his  purpose  to  make  serv- 
ice of  them,  and  lay  them  down  at  any  appro- 
priate place  in  his  presence.  This  would  be 
good  service,  undoubtedly,  in  case  the  party 
t6  be  served  refuses  to  ret^eive  them.    It  can- 
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not  be  that  the  officer  or  pereon  seeking  to 
make  seryice  of  a  Bummons,  mnst  aeuse  the 
party  to  be  served,  and  compel  him  to  take 
it;  nor  can  Mr  justify  himself  for  any  per- 
sonal violence  in  order  to  make  service.  Serv- 
ice may  be  effected,  and  in  all  cases  should 
be,  without  personal  violence  or  incivility, 
and  in  my  judgment  the  dignity  of  the  court, 
as  well  as  the  high  privilege  of  personal  im^ 
munity,  which  every  individual  has  a  right  to 
insist  upon,  demand  that  this  rule  should  be 
strictly  adhered  to."  But  in  Martin  v.  Baf- 
fin, 2  Misc.  688,  23  Civ.  Pro.  69,  21  N.  Y.  S. 
1043,  the  court  held  that  the  mere  laying  of 
a  summons  on  the  shoulder  of  the  defendant 
who  was  attempting  to  avoid  service  by 
hiding  in  the  '"shelter  of  his  wife's  petti- 
coats" was  not  an  assault  and  not  a  sufficient 
ground  to  set  aside  the  service.  In  Mason  v. 
Libbey,  1  Abb.  N.  Cas.  (N.  Y.)  354,  it  ap- 
peared that  the  plaintiff  had  sued  her  mother, 
and  having  obtained  an  order  and  summons 
for  the  examination  of  the  mother  before 
trial  and  being  possessed  of  a  key  to  the 
mother's  house,,  she  went  there,  let  herself  in, 
and  thus  effected  service  of  the  order  and 
sununons  to  attend  and  be  examined.  The 
court  said:  'The  plaintiff  was  not  justified 
in  entering  her  mother's  house  by  unlocking 
the  door  without  her  mother's  permission,  to 
make  the  service  in  question.  As  against  the 
service  of  civil  process  the  law  throws  around 
the  defendant  the  safeguard  of  protection  to 
herself  and  her  family.  I  cannot  accept  tho 
plaintiff^s  statement  that  she  carried  the  key 
to  defendant's  house  by  her  permission. 
There  had  been  long  subsisting  bitter  and 
protracted  litigation  between  the  parties.  If 
the  plaintiff  did  once  have  the  key  by  defend- 
ant's consent,  the  plaintiff  well  knew  that  the 
right  to  use  it  had  been  withdrawn  by  the 
changed  relations  of  the  parties,  if  not  by 
actual  words.  This  service  must  be  set  aside.'' 
In  Olson  V.  McConihe,  54  Misc.  48,  105  N.  Y. 
S.  336,  it  appeared  that  a  process  server 
gained  admittance  to  the  defendant's  house 
by  asking  to  see  a  servant  therein.  After 
gaining  admission  she  rushed  up-stairs, 
brushed  past  the  butler  and  ran  into  the  din- 
ing room,  where  the  defendant  was  dining 
with  her  family  and  threw  the  summons  and 
complaint,  inclosed  in  an  envelope,  on  the 
table.  The  court  said :  "It  is  uncontradicted 
that  the  pcsrsoi^  who  deposes  to  the  service  of 
the  summons  herein  was  admitted  at  the 
servants'  entrance  to  the  house  where  defend- 
ant resided  and  asked  to  see  one  'Kate,'  pre- 
sumably and  apparently  not  this  defendant. 
Such  admission,  under  the  circumstances, 
might  not  be  said  to  carry  the  freedom  of 
the  house  or  to  warrant  forcible  access  to  the 
dining-room  upstairs  for  the  purpose  of  serv- 
ice of  process.  Entry  there  and  in  the  man- 
ner described  was  wrongful  and  the  service 
improper."     So  in  Bell  v.  Lawrence,  140  N. 


Y.  S.  1106,  service  of  a  summons  was  set 
aside  on  the  ground  of  fraud  where  it  ap- 
peared that  the  process  server  had  gained 
admittance  to  the  house  of  the  defendant  by 
falsely  representing  that  he  carried  a  letter 
to  her  from  a  codef endant  in  the  same  action. 
In  Bulkley  v.  Bulkley,  6  Abb.  Pr.  (N.  Y.) 
307,  it  appeared  that  a  summons  in  an  action 
for  divorce  was  served  on  the  defendant  by 
enclosing  it  in  a  sealed  package  and  handing 
it  to  the  defendant  on  board  a  boat  just  as 
she  was  leaving  New  York  for  California.  It 
was  represented  to  the  defendant  by  her  hus- 
band, who  was  an  attorney,  that  the  package 
contained  a  present  for  her  mother  and  a 
letter  for  herself  which  was  not  to  be  opened 
until  she  arrived.  The  defendant  <^ened  the 
package  when  at  sea  and  found  the  summons. 
She  was  unable  to  get  back  to  New  York 
until  the  judgment  for  divorce  had  been  en- 
te'red.  On  application  to  set  the  judgment 
aside  the  court  said:  "To  tolerate,  for  one 
moment,  an  act  so  flagrant  and  wicked,  to  be 
consummated  by  one  over  whom  the  court 
can  exercise  its  control,  to  paas  unrebuked, 
does  not  comport  with  the  idea  of  a  pure  and 
honest  administration  of  justice.  Such  a  re- 
proach, while  in  the  exercise  of  the  power 
with  which  I  have  been  invested,  it  shall  not 
suffer  at  my  hands.  The  affidavit  of  the 
service  of  the  summons  by  the  clerk  of  the 
plaintiff,  was  made  in  the  city  and  county  of 
New  York.  To  a  grand  jury  of  that  county 
I  commit  the  consideration  of  that  paper. 
The  affidavit  of  the  plaintiff,  upon  which  he 
obtained  the  order  of  reference,  in  which  he 
coolly  states,  'that  no  copy  of  an  answer  to 
the  complaint  in  this  action  has  been  received, 
nor  has  the  defendant  entered  any  appear- 
ance in  the  action,  nor  has  she,  or  any  one 
in  her  behalf,  demanded  a  copy  of  the  com- 
plaint, and  deponent,  was  personally  present 
and  saw  the  summons  herein  served  on  de- 
fendant,' was  taken  before  the  clerk  of  Mont- 
gomery county,  to  whose  grand  jury  I  recom- 
mend the  proper  attention.  To  the  general 
term  of  the  supren^e  court,  in  whose  imme- 
diate district  this  attorney  and  counsellor 
conducts  his  chief  practice,  I  call  attention 
to  this  officer  of  the  court.  The  service  of 
the  summons,  and  all  subsequent  proceedings 
in  this  action,  including  the  judgment  and 
decree  of  divorce,  is  set .  aside  with  costs." 
In  Birch  v.  Prodger,  1  B.  &  P.  N.  R.  (Eng,) 
135,  it  appeared  that  an  attachment  had  been 
issued  against  the  defendant  for  the  nonpay- 
ment of  money  to  the  plaintiff.  The  officer 
having  the  process  to  serve  was  unable  to 
locate  the  defendant.  The  plaintiff  met  the 
defendant  on  the  street  and  forcibly  carried 
him  to  his  lawyer's  office  where  he  was  de- 
tained until  the  writ  was  served,  and  as  he 
wajs  leaving  he  was  arrested  by  the  officer. 
The  court  held  the  arrest  to  be  illegal  and 
discharged  the  defendant. 
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STATE 

V. 

PEOPUS'S  ICE  COMFANT. 

MinneBota  Supreme  Court — October  30,  1914. 
127  Minn,  252;  149  N,  TV.  286, 


Criminal   I<aw  —   Appeal  —   Effect   of 
Paying  Fine. 

The  defendant,  a  foreign  corporation,  in- 
dicted for  a  violation  of  the  statute  prohibit- 
ing an  unlawful  combination  in  restraint  of 
trade,  sought  an  opportunity  to  change  its 
plea  of  not  guilty  to  guilty  and  receive  sen- 
tence. The  sentence  immediately  imposed  was 
a  fine,  which  was  at  once  paid.  Six  months 
thereafter,  lacking  a  few  days,  this  appeal 
was  taken.  Upon  the  state's  motion  to  dis- 
miss the  appeal  it  is  made  to  appear  that  ap- 
pellant paid  the  fine  voluntarily  with  the 
intention  to  abide  by  and  comply  with  the 
sentence  of  the  court,  and  hence  the  appeal 
should  be  dismissed. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Dakota 
county:    Johnson,  Judge. 

Criminal  action.  People's  Ice  Company 
convicted  of  violation  of  statute  prohibiting 
unlawful  combination  in  restraint  of  trade 
and  appeals.  The  facts  are  stated  in  the 
opinion.     Dibhissed. 

John  F.  Fitsfpatrick  for  appellant. 
Lyndon  A,  Smith  and  C.  Louis  Weeke  for 
respondent. 

[253]  Holt,  J. — ^The  state  moves  to  dis- 
miss the  appeal  for  the  reason  that  appellant, 
subsequent  to  the  judgment  and  prior  to  the 
appeal,  voluntarily  paid  the  fine,  the  only 
penalty  imposed  by  the  judgment. 

The  appellant  Hiiontends  that  it  has  the 
statutory  right  to  appeal  within  six  months 
after  the  judgment  is  pronounced;  that  the 
satisfaction  of  the  judgment  does  not  aflfect 
this  right  to  appeal;  that  the  payment  of  a 
fine  cannot  be  held  voluntary,  since  appellant 
had  property  subject  to  execution;  and  that, 
since  the  stay  of  execution  on  appeal  in  a 
criminal  case  is  a  matter  of  grace  and  not  of 
right,  the  payment  of  the  fine  should  not  be 
held  to  be  in  any  sense  voluntary  or  an 
acquiescence  in  the  sentence.  There  is  much 
force  in  these  contentions  fortified  by  deci- 
sions holding  that,  even  in  the  absence  of 
statutory  provisions,  a  litigant  in  a  civil  ac- 
tion, who  pays  a  judgment  rendered  against 
him,  may  still  prosecute  his  appeal  and  in 
case  of  reversal  recover  back  the  amount  paid 
in  satisfaction  of  the  judgment.    The  analogy 


is  strong  between  the  right  to  appeal  in  a 
civil  action,  as  affected  by  the  payment  of  the 
judgment^  and  the  one  to  appeal  in  a  criminal 
case  where  the  sentence  has  beto  carried  out 
[254]  Johnson  v.  State,  172  Ala.  424,  55  So. 
226,  Ann.  Cas.  1913E  296;  People  v.  Iklarks, 
64  Misc.  679»  120  N.  Y.  S.  1106;  Barthdemj 
V.  People,  2  Hill  (N.  Y.)  248,  and  the  note 
to  State  V.  Conkling,  in  45  Am.  St.  271.  In 
Com;  V.  Fleckner,.167  Mass.  13,  44  N.  E.  J053, 
it  is  said:  "We  should  be  slow  to  suppose 
that  the  legislature  meant  to  take  away  the 
right  to  undo  the  disgrace  and  l^al  discredit 
of  a  conviction  merely  because  a  wrongly  con- 
victed person  has  paid  his  fine  or  served  his 
term.  ...  Of  course  the  payment  of  the 
fine  in  accordance  with. the  sentence  was  not 
a  consent  to  the  sentence  but  a  payment  un- 
der duress.''  The  authorities  which  hold  to 
the  contrary  proceed  on  the  theory  tliat,  when 
the  sentence  is  executed  either  by  imprison- 
ment or  payment  of  the  fine,  there  no  longer 
exists  a  judgment  from  which  to  appeal.  The 
suit  is  ended.  To  this  efl'ect  may  be  cited: 
State  y.  Westf all,  37  la.  575 ;  Com.  v.  Gipner, 
118  Pa.  St.  379,  12  Atl.  306;  People  v.  Lea- 
vitt,  41  Mich.  470,  2  N.  W.  812;  Madsen  v. 
Kenner,  4  Utah  3,  4  Pac.  092;  Washington 
▼.  Cleland,  49  Ore.  12,  88  Pac.  305,  124  Am. 
St.  Rep.  1013,  and  cases  cited  in  note  to 
Johnson  v.  State,  30  Ann.  Cas.  300. 

It  is  not  necessary  to  determine  which  line 
of  authorities  should  be  followed,  for  we  are 
persuaded  that  here  appellant  voluntarily 
paid  the  fine  and  fully  acq[uiesced  in  the  bco- 
tence.  There  can  be  no  purpose  to  remove  the 
stigma  of  conviction  by  this  appeal,  for  appel- 
lant pleaded  guilty  to  the  offense  charged. 
The  appeal  can  involve  nothing  but  the  pro- 
priety of  a  fine  or  the  amount  thereof.  The 
state  shows  that  Mr.  Wells,  the  president  of 
the  appellant,  a  foreign  corporation,  had  been 
found  guilty  upon  a  trial  under  an  indictment 
charging  him,  this  appellant,  and  others  with 
an  unlawful  combination  in  restraint  of  trade, 
an  offense  under  section  8973,  G.  S.  1913. 
He  had  obtained  a  stay.  While  the  stay  was 
pending  he  and  the  attorneys  for  appellant 
sought  the  prosecuting  attorney  and  ex- 
pressed the  desire  to  have  the  whole  matter 
settled.  To  that  end  they  prevailed  upon  the 
prosecuting  attorney  to  arrange  with  the 
judge  who  tried  the  case  to  oome  to  the 
county  seat  of  Dakota  county,  the  place  of 
trial,  and  hold  a  special  term  for  that  pur- 
pose. This  was  done.  Wells,  or  his  attomevi, 
requested  that  the  stay  as  to  him  be  [2SS] 
vacated  and  sentence  imposed.  He  was  fined 
and  paid  the  fine.  He  also,  as  president  of 
appellant,  withdrew  appellant's  plea  of  not 
guilty  and  entered  a  plea  of  guilty.  The 
sentence  was  a  fine  of  $2,000.  At  once  Wells 
produced  the  money  and  paid  the  fine.  Tliis 
occurred  on  December  13,  1913.     Xo  dissent 
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to  the  form  of  the  senteace,  or  to  the  amount 
of  the  fine  waa  then  suggeeted.  Thereafter 
nothing  occurred  to  indicate  that  appellant 
was  in  any  manner  aggrieved  by  the  sentence 
until  June  11,  1914,  when  this  appeal  was 
taken.  Appellant,  in  the  meantime,  ac- 
quiesced in  the  entry  of  judgment  ousting  it 
from  doing  business  in  the  state,  in  an  action 
brought  by  the  attorney  general,  because  of 
its  acknowledged  violation  of  the  statute. 
We  hold  that  the  whole  course  of  appellant 
in  procuring  a  special  session  of  court  to  be 
held  so  as  to  allow  it  to  change  its  plea  to 
guilty,  its  payment  of  the  fine  without  the 
slightest  suggestion  that  either  a  fine,  or  the 
amount  thereof,  was  not  proper,  and  the  long 
delay  in  taking  the  appeal,  tends  to  show  that 
the  pajTnent  was  voluntary,  to  the  end  that 
the  whole  prosecution  should  be  terminated 
and  settled.  The  state  and  prosecuting  au- 
thorities were  led  to  believe  and  act  on  that 
understanding.  And  we  fully  believe  that 
the  president  of  appellant,  when  he  entered 
the  plea  of  guilty  for  it  and  immediately 
produced  the  $2,000  in  cash  and*  paid  the  fine 
imposed,  did  so  with  the  full  intention,  acting 
for  appellant,  to  abide  by  and  satisfy  the 
sentence  of  the  court.  This  is  more  of  a 
voluntary  payment  than  the  facts  disclosed 
in  De  Graff  v.  Kamsey  Ck)unty,  40  Minn.  319, 
48  N.  W.  1136.  This  money  was  at  once 
paid  to  the  proper  officers,  presumably  distri- 
buted to  the  proper  funds,  and  has  undoubted- 
ly been  used.  This  is  and  of  itself  may  not 
be  material,  for  we  may  well  say  that  the 
sense  of  fairness  is  so  well  developed  in  the 
public  conscience  that  the  legislature  would 
make  provision  to  reimburse  one  who  under 
legal  compulsion  has  paid  into  the  state 
treasury  or  to  public  funds  money  which  in 
justice  and  right  should  not  have  been  paid; 
but  it  is  a  circumstance  to  be  considered  in 
determining  whether  the  payment  of  the  fine 
imposed  was  voluntary,  for  appellant  was 
represented  by  a  capable  officer,  and  able  at- 
torneys and  knew  that  public  authorities 
would  receive,  distribute  and  use  the  money 
for  designated  purposes. 
The  appeal  should  be  and  it  is  dismissed. 


NOTB. 

Payment  of  Fine  in  Criminal  Case  mM 
"Waiver  of  Right  to  AppeaL 

The  earlier  cases  passing  on  the  question 
whether  the  payment  of  a  fine  in  a  criminal 
suit  constitutes  a  waiver  of  the  defendant's 
right  to  appeal  are  collected  in  the  note  to 
Johnson  v.  State,  Ann.  Cas.  1913E  300.  The 
present  note  reviews  the  few  recent  cases  dis- 
cussing that  point.  As  a  general  rule  the 
voluntary  payment  of  a  fine  by  the  defendant 


» 


in  a  criminal  action,  operates  as  a  final  dis- 
position of  the  case  and  precludes  the  defend- 
ant from  prosecuting  an  appeal  or  proceed- 
ing  further  with  an  appeal  already  com- 
menced. Rex  ▼.  Sing,  32  West.  Lk  Rep. 
(Sask.)  649;  Com.  v.  Konas,  57  Pa.  Super. 
Ct.  629.  And  see  the  reported  case.  In  Com. 
V.  Conas,  supra,  the  court  said:  "When  a 
defendant  is  convicted  in  a  summary  proceed- 
ing before  a  magistrate,  of  an  offense  of 
which  the  magistrate  had  jurisdiction  and  is 
fined  an  amount  within  the  limit  authorized 
by  the  statute  or  ordinance  creating  the  of- 
fense, and  voluntarily  pays  the  fine,  that  is 
an  end  of  the  case.  Having  voluntarily  paid 
his  fine  he  has  satisfied  the  law,  and  is  no 
longer  in  a  position  to  raise  any  question  as 
to  the  validity  of  the  payment:  Com.  v. 
Gipner,  118  Pa.  St.  379,  12  Atl.  306,  Com. 
V.  Yoeum,  37  Pa.  Super.  Ct.  237.  When  the 
fine  has  been  thus  voluntarily  paid  any  ques- 
tion as  to  the  regularity  of  the  proceedings 
becomes  merely  academic,  and  the  state  does 
not  maintain  her  courts  of  record  for  the  pur 
pose  of  deciding  questions  of  that  character. 

In  Sibenaler  v.  State,  11  Okla.  Crim.  504, 
148  Pac.  678,  it  was  held  that  a  person  who, 
after  having  been  sentenced  to  serve  a  vwrxn 
of  one  year  in  the  penitentiary  and  to  pay 
a  fine  of  one  thousand  dollars,  accepted  a  par- 
don conditioned  on  his  paying  five  hundred 
dollars  in  instalments,  could  not  thereafter 
prosecute  an  appeal.  But  in  Com.  v.  Barbono, 
56  Pa.  Super.  Ct.  637,  a  defendant  who  after 
having  been  fined  for  the  violation  of  a  liquor 
regulation  was  unlawfully  sentenced  to  jail 
was  held  not  to  be  precluded  by  a  payment 
of  the  fine  from  having  his  conviction  re- 
viewed by  certiorari.  The  court  said:  "The 
act  of  1011  provides  that  the  fine  or  penalty 
shall  'be  recovered,  as  debts  are  by  law  re- 
covered, in  an  action  to  be  instituted  in 
the  name  of  the  commonN^ealth.'  It  confers 
no  express  authority  upon  the  justice  to  sum- 
marily sentence  the  defendant  to  imprison- 
ment in  jail,  in  default  of  payment,  and, 
therefore,  payment  of  the  fine  and  costs,  in 
order  to  obtain  release  from  such  imprison- 
ment, cannot  be  regarded  as  a  voluntary  act 
which  precludes  him  from  having  the  lawful- 
ness and  regularity  of  his  conviction  reviewed 
by  certiorari."  In  State  v.  Chicago  Great 
Western  R.  Co.  125  Minn.  332,  147  N.  W. 
109,  it  appeared  that  a  defendant  paid  his 
fine  under  protest,  having  been  refused  a 
stay  of  proceeding  for  the  purpose  of  per- 
fecting his  appeal.  The  court  said:  "The 
trial  court,  after  hearing  the  evidence,  ad- 
judged defendant  guilty  of  the  charge  and 
imposed  a  fine  of  $15.  Though  the  record  is 
not  quite  clear,  it  is  apparent  that  defendant 
requested  a  stay  of  proceedings  to  enable  it 
to  perfect  an  appeal.  This  the  court  declined 
to   grant,    holding   that    under    the    statute 
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creating  that  court,  a  stay  of  proceedings  af- 
ter conviction  of  a  criminal  charge  ia  pro- 
hibited until  the  fine  imposed  has  been  paid. 
Defendant  thereupon  and  under  protest  paid 
the  fine,  and  thereafter  perfected  this  appeal. 
We  are  all  agreed  that  the  learned  court  was 
in  error  in  applying  the  provisions  of  the 
statute  imder  which  the  court  was  organized, 
namely,  section  6,  chapter  48,  p.  624,  Sp. 
Laws  1887,  for  that  statute,  properly  con- 
strued, applies  only  to  prosecutions  for  muni- 
cipal oflfenses,  and  not  to  violations  of  the 
state  laws.  But  this  is  unimportant,  since 
the  majority  hold  that  by  reason  of  the  re- 
fusal of  the  court  to  grant  the  stay  of 
proceedings  the  payment  was  not  voluntary 
within  the  rule  holding  that  such  a  payment 
precludes  the  right  of  appeal  from  the  judg- 
ment so  paid."  Substantially  to  the  same 
effect  see  State  y.  Swikert,  65  Ore.  286,  132 
Pac.  709. 


ET  AL« 


V. 


FOX  ET  AL. 


Utah  Supreme  Court — ^May  9,  1913. 


4:3  Utah  4:0;  134  Pac.  &99. 


Appeal  —  HarmleM  Evror  —  Striking 
Out  Parties. 

A  judgment  will  not  be  reversed  for  tech- 
nical error  in  striking  out  the  names  of  cer- 
tain plaintiffs  where  no  prejudice  results  to 
defendant  therefrom. 

Partnersliip  —  Aetion.  ^  Oontinitatioii 
in  Name  of  SurriTors. 

It  was  not  error  to  strike  out  the  names 
of  two  deceased  partners  as  plaintiffs  and 
permit  the  action  to  proceed  to  judgment 
under  the  namea  of  the  surviving  partners. 

Jndgnients    —    Time    to    8ne    —   Wlion 
Statnte  Begins  to  Ran. 

Comp.  T^tws  1007,  §  3490,  provides  that 
an  action  is  pending  from  its  commencement 
until  final  determination  upon  appeal,  *^or 
until  the  time  for  appeal  has  passed,  unless 
the  judgment  is  sooner  satisfied;"  section 
3307  provides  that  an  appeal  from  a  judgment 
or  order  directing  the  payment  of  money  does 
not  stay  execution,  unless  a  written  under- 
taking be  given;  and  section  3320  provides 
for  restitution  in  case  judgment  is  reversed 
or  modified  on  appeal  after  its  enforcement. 
Held,  that  a  judgment  became  final  so  as  to 
start  the  eight-year  limitation  against  an 
action  thereon  from  the  time  it  was  rendered, 
where  no  appeal  was  taken,  and  not  from 
expiration  of  the  six  months  within  which 
an  appeal  might  have  been  taken;   actions 


remaining  pending  after  judgment  only  for 
the  purpose  of  enforcing  them  or  to  institute 
proceedings  to  review. 

[See  note  at  end  of  this  case.] 

Aetion  —  When  Deemed  Pending. 

An  action  is  deemed  to  be  pending  at  com- 
mon law  so  long  as  a  judgment  remains  un- 
satisfied. 

Judgment  —  Wlien  Enforeealile. 

A  judgment  may  be  enforced  either  by  ex- 
ecu t ion  or  action,  immediately  after  rendi- 
tion, unless  execution  be  stayed. 

Aetion  on  Judgment  —  Effect  of  Rifht 
to  Appeal  from  Judgment. 

When  the  purpose  of  an  action  is  merely 
to  enforce  a  judgment,  the  plea  of  another  ac- 
tion pending  cannot  be  interposed  in  the 
action  upon  the  judgment  merely  because 
the  time  to  appeal  has  not  passed ;  the  only 
plea  available  being  that  the  judgment  has 
been  suspended  by  supersedeas  bond. 

Wlien  Fnll  Faith  and  Credit  Attaches. 

The  full  faith  and  credit  clause  of  the  fed- 
eral Constitution  applies  as  soon  as  a  judg- 
ment is  enforceable  and  not  merely  after  the 
time  to  appeal  has  elapsed. 

When  Statute  of  limitation  Begins  to 


Comp.  Laws  1907,  §  2874,  requiring  an  ac- 
tion on  a  judgment  to  be  commenced  within 
eight  years,  means  eight  years  from  the  time 
the  cause  of  action  has  arisen. 

[See  note  at  end  of  this  case.] 

Same. 

A  cause  of  action  arises  the  moment  an 
action  may  be  maintained  to  enforce  the  legal 
right  so  that  the  statute  of  limitation  then 
begins  to  run. 

[^ee  note  at  ^nd  of  this  case.] 

Same. 

For  the  purpose  of  its  enforcement,  a  judg- 
ment is  evidence  of  its  own  existence  im- 
mediately on  rendition  and  entry  as  proviaed 
by  law. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Salt  Lake 
county:    RrrCHii:,  Judge. 

Action  by  George  B.  Sweetser  et  al.,  plain- 
tiffs, against  Jesse  W.  Fox,  Jr.  et  al.,  defend- 
ants. Judgment  for  plaintiffs.  Defendants 
appeal.  The  facts  are  stated  in  the  opinion. 
Reversed. 

Burton  d  Johnson  for  appellants. 
Dey  d  Hoppaugh  for  respondents. 

[42]  Pbick,  J. — On  the  20th  day  of  Decem- 
ber, 1897,  all  of  the  plaintiffs  above  named, 
as  partners  doing  business  as  such,  obtained 
judgment  in  the  circuit  Court  of  the  United 
States  in  and  for  the  district  of  Utah  against 
all  of  the  defendants  above  named.  On  the 
12th  day  of  June,  1906^  an  action  in  the  name 
of  all  of  the  plaintiffs  as  partners  was  com- 
menced on  the  judgment  aforesaid  against 
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all  of  the  defendants!  Separate  demurrers 
were  filed  by  the  defendants,  which  were  over- 
ruled, and  they  then  filed  separate  answers 
in  which  the  only  defense  that  is  material 
here  was  that  the  action  was  barred  by  the 
provisions  of  Gomp.  ls,if%  1907,  section  2874, 
which  provides : 

An  action  upon  a  judgment  or  decree  of  any 
court  of  the  United  States,  or  of  any  state  or 
territory  within  the  United  States,"  must  be 
commenced  *Svithin  eight  years."  Plaintiffs 
replied  that  the  defendant  Christopherson  was 
absent  from  the  state  of  Utah  for  ''more  than 
one  year  after  said  cause  of  action  had  ac» 
erued  and  prior  to  the  commencement  of  this 
action/' 

Nearly  two  years  after  this  action  was 
oonunenced  all  of  the  plaintiffs  above  named, 
except  George  D.  Sweetser  and  J.  Howard 
Sweetser,  filed  an  application  in  which  they 
set  forth  that  at  and  prior  to  the  time 
the  judgment  upon  which  this  action  is  based 
was  obtained  all  of  the  plaintiffs  were  copart- 
ners and  were  doing  business  as  such,  and 
that  thereafter,  and  before  this  action  was 
commenced,  the  said  George  D.  Sweetser  and 
J.  Howard  Sweetser  died  leaving  the  other 
four  as  the  surviving  members  of  the  said 
copartnership,  and  further  alleged  that  the 
four  named  are  the  sole  owners  of  said  judg- 
ment as  surviving  partners  as  aforesaid.  Pur- 
suant [43]  to  the  foregoing  application  they 
asked  that  the  names  of  the  first  two  be 
stricken  out  and  that  the  action  proceed  in 
the  name  of  the  four  surviving  partners  as 
plaintiffs.  The  court  granted  the  application 
and  permitted  the  action  to  proceed  in  the 
name  of  the  four  surviving  partners,  who,  the 
court  found,  were  the  real  and  only  parties 
in  interest.  Notwithstanding  that  order,  all 
of  the  names  of  the  original  plaintiffs  are 
retained  in  the  title  of  the  action,  even  in  this 
court. 

The  defendants  insist  that  the  district  court 
erred  in  allowing  the  application  aforesaid. 
Nothing  is  made  to  appear  wherein  the  de- 
fendants are  in  any  way  prejudiced  by  strik- 
ing out  the  two  names  as  aforesaid.  If  it 
were  assumed,  therefore,  that  the  court  had 
committed  technical  error  in  striking  out  the 
names,  yet,  as  there  is  no  claim  nor  evidence 
of  prejudice,  the  judgment  cannot  be  reversed 
upon  the  ground  just  stated. 

But  we  can  see  no  reason  whatever  why, 
under  the  facts  disclosed  by  this  record,  the 
district  court  was  not  justified  in  striking 
out  the  names  of  the  two  deceased  partiiers 
as  plaintiffs  and  in  permitting  the  action  to 
proceed  to  judgment  in  the  names  of  the 
other  surviving  partners.  This  assignment, 
therefore,  must  be  overruled. 

Proceeding  now  to  a  consideration  of  the 
only  serious  question  in  the  case,  namely, 
the  defense  that  the  action  is  barred  by  our 


statute  of  limitations,  we  remark  that  the 
court  found  that  the  action  in  question  was 
commenced  8  years  and  165  days  after  the 
entry  of  the  judgment  upon  which  it  is  based, 
and  that  the  defendant  Christopherson  was 
absent  from  tlie  state  of  Utah  during  that 
time  for  "a  period  of  not  more  than  164 
day^"  The  court,  however,  held  that  the  ac- 
tion was  not  barred  and  entered  judgment 
against  all  of  the  defendants  for  the  full 
amount  of  the  judgment,  including  interest. 
The  defendants  appeal  and  insist  that  the 
district  court  erred  in  holding  that  the  action 
upon  the  judgment  was  not  barred  by  the 
provisions  of  the  statute  we  have  referred  to 
and  in  rendering  judgment  against  them. 
Upon  the  other  hand,  plaintiffs  contend  that 
the  action  is  not  [44]  barred  because  of  what 
is  contained  in  Comp.  Laws-  1907,  section 
3490,  which  provides : 

"An  action  is  deemed  to  be  pending  from 
the  time  of  its  commencement  until  its  final 
determination  upon  appeal,  or  until  the  time 
for  appeal  has  passed,  unless  the  judgment 
is  sooner  satisfied." 

That  section  has  been  in  force  in  this  state 
continuously  since  some  time  prior  to  1888. 
It  constituted  section  3706  of  Gomp.  Law 
1888,  and  was  thereafter  carried  into  the 
Revised  Statutes  of  1898  as  section  3490. 
The  section  is  an  ejtact  copy  of  section  1049 
of  the  California  Code  of  Civil  Procedure. 

It  is  conceded  that  the  judgment  in  ques- 
tion was  not  appealed  and  that  no  motion  for 
a  new  trial  was  ever  filed.  In  other  words,  it 
is  conceded  that  the  judgment  was  never  as- 
sailed in  any  way  by  any  one.  Plaintiffs  con- 
t^d  that  notwithstanding  that  fact  the  judg- 
ment did  not  become  final  until  the  time  for  an 
appeal  had  passed,  namely,  until  six  months 
from  the  time  of  its  entry,  while  the  defend- 
ants insist  that  the  judgment  became  a  final 
and  enforceable  judgment  immediately  upon 
being  rendered  and  entered  as  provided  by 
law,  and  hence  8  years,  plus  165  days,  had 
elapsed  when  this  action  was  commenced. 
The  question  that  we  must  determine,  there- 
fore, is.  When  did  the  statute  of  limitations 
begin  to  run  on  the  judgment  in  question  ? 

Counsel  for  plaintiffs  contend  that  the  fore- 
going question  is  determined  in  their  favor 
by  the  Suprenke  Court  of  California  in  the 
case  of  Feeney  v.  Hinckley,  134  Cal.  467,  66 
Pac.  680,  86  Am.  St.  Rep.  290,  and  that  iu 
view  that  our  statute  (section  3490,  supra) 
is  a  copy  of  the  California  statute  upon  which 
the  California  Supreme  Court  bases  its  de- 
cision in  the  case  just  referred  to  we 
should  follow  that  decision.  If  the  case 
just  referred  to  is  to  be  followed,  then 
this  opinion  should  end  right  here, 
since  no  distinction  can  be  drawn  be- 
tween the  principle  involved  hi  this  case  and 
in  the  California  cAse  referred  to.    The  case 
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of  Feeney  ▼.  Hinckley,  supra,  was  decided  in 
November,  1901,  many  years  after  section 
3400,  supra,  was  in  force  in  Utah.  We  are 
therefore  [45]  not  confronted  with  a  situation 
where  a  statute  from  another  state  is  adopted 
after  the  same  had  been  authoritatively  con- 
strued and  applied  by  the  courts  of  the  lat- 
ter. Notwithstanding  this  fact,  we  were  lothe 
to  disagree  with  the  conclusion  reached  by 
the  Supreme  Court  of  California  and  liave 
done  so  only  upon  mature  deliberation  and 
after  having  carefully  considered  both  the 
reasoning  and  authorities  upon  which  the  de- 
cision in  Feeney  v.  Hinckley  is  said  to  be 
based.  In  our  judgment  the  decision  in  that 
case  is  based  upon  what  is  assumed  to  be  the 
law  rather  than  upon  what  the  law  actually 
i«. 

The  decision  seems  to  be  based  upon  the 
conception  that  because  the  statute  (section 
3490)  provides  that  an  action  should  be 
deemed  pending  until  the  appea,l,  if  one  is 
taken,  be  determined,  or,  if  no  appeal  be  tak- 
en, then  imtil  the  time  for  an  appeal  has  ex- 
pired, for  that  reason  a  judgment  is  not  to 
be  deemed  final  for  the  purpose  of  setting  in 
motion  the  statute  of  limitations  until  the 
time  has  elapsed  within  which  an  appeal  can 
be  taken,  and  that  if  it  were  held  otherwise 
the  judgment  creditor  would-  not  have  the 
full  time  given  by  the  statute  of  limitations 
in  which  to  bring  an  action  upon  a  judgment. 
In  arriving  at  such  a  conclusion,  the  Cali- 
fornia Supreme  Court,  we  think,  committed 
%t  least  two  errors.  The  first  one  consisted 
in  assuming  that  section  3490  in  some  way 
greatly  changed  or  affected  the  rule  prevail- 
ing at  common  law  with  regard  to  when  ac- 
tions were  deemed  pending. 

The  rule  in  that  regard  in  force  at  common 
law  is  well  stated  by  the  Court  of  Appeals  of 
New  York  in  the  case  of  Wegman  v.  Childs, 
41  N.  Y.  159,  where  it  is  stated  thus: 

"An  action  is  pending  in  a  court,  though 
judgment  has  been  recovered  therein,  as  long 
as  such  judgment  remains  unsatisfied." 

To  the  same  effect  are  Gates  v.  Newman, 
18  Ind.  App.  398,  46  N.  E.  654;  Ulshafer  ▼. 
Stewart,  71  Pa.  St.  174;  Wright  v.  Nostrand, 
94  N.  Y.  45;  Chapin  v.  James,  11  R.  I.  89,  23 
Am.  Rep.  412;  £x  p.  Howland,  3  Okla.  Crim. 
142,  104  Pac.  927,  Ann.  Cas.  1912A  840;  Day 
V.  Holland,  15  Ore.  464,  [46]  15  Pac.  855; 
Shirley  ▼.  Birch,  16  Ore.  13,  18  Pac.  344;  6 
Words  and  Phrases,  5277. 

Section  3490,  supra,  therefore,  belongs  to 
that  class  of  statutes  wherein  it  was  sought 
to  declare  and  make  certain  an  existing  rule 
of  practice  or  procedure  rather  than  to  cre- 
ate a  new  one.  Moreover,  when  other  pro- 
visions of  the  Code,  whidi  have  a  bearing 
upon  the  subject,  are  kept  in  mind  and  are 
given  proper  force,  it,  in  our  judgment,  is 
conclusive  that  neither  in  adopting  the  rule 


at  common  law  nor  by  what  is  said  in  the 
statute  was  it  intended  to  declare  that,  al- 
though actions  be  pending  after  judgment, 
they  are  necessarily  pending  for  all  purposes. 
In  our  judgment  actions  remain  pending  after 
judgment  only  for  the  purpose  of  enforcing 
them  and  to  institute  the  proceeding  provided 
by  law  to  reverse  or  to  modify  them.  For 
the  purpose  of  enforcing  the  judgment,  it  is 
just  as  much  final  immediately  after  its  ren- 
dition and  entry  in  the  court  of  original 
jurisdiction^  unless  it  is  expressly  otherRise 
provided  by  some  statute,  as  it  is  after  an 
appeal  is  terminated.  For  the  purpose  of 
re$  judioaia  or  estoppel  this  may,  however, 
not  be  so.  If  this  distinction  be  kept  in  mind, 
no  diJSculty  will  be  encountered  in  applying 
the  remedies  incident  to  the  enforcement  of 
judgments. 

It  is  certainly  elementary  law  that  a  judg- 
ment may  be  enforced  either  by  execution  or 
by  an  action  immediately  after  rendition,  un- 
less execution  be  stayed  and  the  judgment 
suspended  in  accordance  with  law  or  some 
fixed  rule  of  practice  or  procedure.  The  law 
in  this  respect  is  clearly  stated  by  the  author 
of  Freeman  on  Judgments  (4th  ed.)  sec.  432, 
in  the  following  words: 

"The  right  to  bring  an  action  upon  a  judg- 
ment at  any  time  after  its  rendition,  until 
it  is  barred  by  some  statute  of  limitations, 
though  the  plaintiff  retains  the  power  to  col- 
lect it,  if  he  can,  by  execution,  is  almost  uni- 
versally conceded,  and  such  concession  has 
not,  so  far  as  we  are  aware,  been  attended 
by  any  such  abuse  of  the  privilege  conceded 
as  calls  for  legislative  interposition." 

The  abuse  here  referred  to  is  the  one  some- 
times alluded  to  of  bringing  successive  actions 
upon  the  same  judgment.  To  the  same  effect 
is  2  Black  on  Judgments,  sec.  958. 

[47]  The  cases  supporting  the  foregoing 
doctrine  are  very  numerous.  We  shall  refer 
to  a  few  only,  namely:  Morse  v.  Pearl,  67  N. 
H.  317,  36  Atl.  255,  68  Am.  St.  Rep.  672; 
Citizens'  Nat.  Bank  v.  Lucas,  26  Wash.  417, 
67  Pac.  252,  56  L.R.A.  812,  90  Am.  St.  Rep. 
748  (see  the  editor's  note  to  this  case,  page 
755 ) ;  Schuyler  County  Bank  v.  Bradbury,  56 
Kan.  355,  43  Pac.  254;  Snyder  v.  Hitchcock, 
94  Mich.  313,  54  N.  W.  43 ;  Cain  v.  Williams, 
16  Nev.  426;  GUmore  v.  H,  W.  Baker  Co.  14 
Wash.  52,  44  Pac.  101 ;  Suydam  v.  Hoyt,  25 
N.  J.  L.  230;  Union  Trust  Co.  v.  Rochester, 
etc.  R.  Co.  29  fed.  609-611;  Johnson  v.  Foran, 
59  Md.  460. 

But,  entirely  apart  from  these  authorities, 
our  statute  (Ccmip.  Laws  1907,  sec  3307) 
clearly  contemplates  the  enforcement  of  judg- 
ments given  for  the  payment  of  money  imme- 
diately after  they  are  entered,  since  it  is 
there  provided  that  an  appeal  from  a  '^judg- 
ment or  order  directing  the  payment  of  mon- 
ey does  not  stay  the  execution  of  the  saint 
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nnlesB  a  written  undertaking  be  executed  on 
the  part  of  the  appellant  by  two  or  more 
sureties  to  the  effect/'  etc  Again,  section 
3320  provides  for  restitution  in  case  a  judg- 
ment is  reversed  Kur  modified  on  appeal  after 
its  enforcement,  and  also  affords  protection 
to  the  purchaser  under  execution  sales  in 
such  cases.  It  is  idle,  therefore,  to  contend 
that  in  this  state  the  enforcement  of  judg- 
ments is  or  was  intended  to  be  held  in  abey« 
ance  by  what  is  said  in  section  3490,  since 
it  manifestly  was  not  intended  that  the  pro- 
visions of  that  section  are  alone  controlling 
simply  because  they  in  some  respects  are  con- 
trary to  other  statutory  provisions  relating 
to  the  enforcement  of  judgments.  A  judg- 
ment in  this  state  is  therefore  not  suspended 
or  superseded  unless  and  until  that  is  accom« 
plished  in  accordance  with  our  statute  re^ 
lating  to  that  subject. 

In  connection  with  the  question  just  con- 
sidered it  must  also  be  kept  in  mind  that 
the  coutts  are  practically  unanimous  in  hold- 
ing that,  where  the  purpose  of  the  action  is 
merely  to  enforce  the  judgment,  a  plea  of  an- 
other action  pending  cannot  successfully  be 
interposed  in  the  [48]  action  commenced  upon 
a  judgment  before  the  time  for  appeal  has 
expired.  The  only  plea  that  is  of  any  avail 
in  such  an  action  is  that  the  judgment  has 
been  suspended  by  the  execution  of  a  super* 
sedeas  bond  as  provided  by  law  or  some  other 
statutory  method.  From  among  the  muner- 
ous  cases  that  might  be  cited  in  support  of 
the  foregoing  doctrine,  we  refer  to  the  follow- 
ing: Rogers  v.  Odell,  39  N.  H.  417;  Steers  v. 
Shaw,  53  N.  J.  L.  368,  21  Atl.  940;  Merritt 
V.  Fowler,  76  Hun  424,  27  N.  Y.  S.  1047; 
Litchfield  v.  Brooklyn,  13  Misc.  693,  34  N. 
Y.  S.  1090;  Oneida  County  Bank  v.  Bonney, 
101  N.  Y.  173,  4  N.  E.  332;  North  Muskegon 
V.  Clark,  62  Fed.  694,  22  U.  S.  App.  522,  10 
0.  C.  A.  691;  Gordon  v.  Gilfoil,  99  U.  S.  168, 
25  U.  6.  (L.  ed.)  383.  Moreover,  in  all  of 
the  cases  to  which  we  have  referred  so  far, 
where  the  question  was  raised,  it  is  expressly 
held  that  the  statute  of  limitations  begins  to 
run  upon  a  judgment  immediately  after  its 
rendition  if  under  the  local  law  it  is  then 
enforceable.  We  shall  therefore  not  cite  the 
cases  upon  that  question  again* 

The  full  faith  and  credit  clause  of  the  federal 
Constitution  ialso  applies  as  soon  as  the  judg- 
m^it  is  enforceable  and  ii  not  held  in  abey- 
ance until  the  time  for  appeal  has  elapsed. 
How  can  any  one  doubt  that  the  plaintiffs 
here  eould  have  maintained  an  action  upon 
the  judgment  in  question  in  the  courts  of  this 
state  or  of  any  other  state  in  the  Union  at 
any  time  alter  it  was  rendered  in  the  United 
States  Cirottit  Court?  If  any  one  entertains 
any  doubt  upon  that  question,  a  mere  cursory 
reading  of  tlie  ntunerous  authorities  upon 
that  subject  will  at  once  dispel  ii 


Our  statute  provides  that  an  action  upon 
a  judgment  must  be  commenced  within  eight 
years.  Eight  years  from  what  time  7  Clearly 
from  the  time  a  cause  of  action  has  arisen. 

It  is  a  rule  of  universal  application  that  a 
cause  or  right  of  action  arises  the  moment 
an  action  may  be  maintained  to  enforce  it  and 
that  the  statute  of  limitations  is  then  set 
in  motion.  The  test,  therefore^  is,  Can  an 
action  be  maintained  upon  the  particular 
cause  of  action  in  question?  [49]  If  it 
can,  the  statute  begins  to  run.  This  test  is 
not  questioned  in  Feeney  v.  Hinckley,  but 
it  is  actually  invoked  in  that  case.  It  is 
there  held,  however,  that  a  cause  of  action 
does  not  arise  upon  a  judgment  until  an  ap- 
peal, if  one  is  taken,  is  determined,  or,  if 
none  is  taken,  until  the  time  for  an  appeal 
has  elapsedv  That  conclusion,  as  we  have 
seen,  is,  however,  contrary  to  the  overwhelm- 
ing weight  of  authority,  and  in  our  judgment 
is  the  second  error  into  which  the  Supreme 
Court  of  California  has  fallen  in  the  Feeney 
Case.  That  court,  however,  seeks  to  sustain 
its  conclusion  upon  the  ground  that  a  judg- 
ment may  not  be  considered  final  until  the 
time  for-  an  appeal  has  elapsed.  It  has  ac- 
cordingly repeatedly  been  held  in  that  state 
that  a  judgm^kt  roll  may  not  be  used  as 
evidence  for  the  purpose  of  establishing  pleas 
of  estoppel  or  res  judicata  pending  an  appeal 
during  the  time  an  appeal  can  be  taken. 
The  correctness  of  that  doctrine  may  be 
conceded,  and  yet  it  in  no  way  militates 
against  the  fact  that  a  judgment  may  never- 
theless be  used  as  evidence  for  some  purpose 
other  than  estoppel  and  res  jitdioata.  The 
reason  why  a  judgment  roll  pending  an 
appeal  or  during  the  time  when  one  may  be 
taken  may  not  be  used  as  evidence  of  an  es- 
toppel or  res  judicata  of  any  particular  fact 
or  facts  involved  in  the  litigation  which  ter- 
minated in  the  judgment  evidenced  by  the 
judgment  roll  is  palpably  obvious.  So  long 
as  the  judgment  may  be  modified  or  reversed 
upon  a  direct  proceeding  on  appeal  or  other- 
wise, the  facts  that  were  involved  in  the  liti- 
gation cannot  be  said  to  be  res  judicata.  That 
is,  they  are  not  finally  fixed  and  determined, 
but  are  still  subject  to  be  changed  or  entirely 
overthrown.  But  this  in  no  way  affects  the 
right  of  the  judgment  creditor  to  enforce  his 
judgment  either  by  execution  or  by  another 
action.  This  right  he  had  at  common  law 
and  is  continued  in  force  by  our  statute.  If 
the  judgment  debtor  desires  to  prevent  the 
immediate  exercise  of  the  right,  he  may  ap- 
peal and  supersede  or  suspend  the  judgment 
as  provided  by  the  statute.  It  is  clear,  there- 
fore, that,  although  a  judgment  may  not  be 
used  as  evidence  for  all  purposes,  it  may 
nevertheless  [50]  be  used  as  evidence  to  prove 
its  own  existence.  For  the  latter  purpose  the 
judgment  may,  and  in  the  very  nature  of 
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things  must,  be  used  as  evidence,  even  in  case 
of  an  appeal.  If  this  were  not  so,  no  appeal 
could  be  prosecuted,  since  there  could  be  no 
evidence  to  establish  the  judgment  which  is 
the  subject  of  the  appeal.  At  common  law 
as  well  as  under  our  statute  a  judgment 
may  also  be  used  as  evidence  of  its  own  ex* 
istence  when  it  is  sought  to  be  enforced  either 
upon  execution  or  by  bringing  an  action  upon 
it.  This  is  inevitable,  and  the  Supreme- 
Court  of  California  has  clearly  demonstrated 
that  such  is  the  case. 

In  a  much  later  case  than  Feeney  v.  Hinck- 
ley, namely,  McKannay  v.  Horton,  151  Cal. 
711,  91  Pac.  698,  13  L.R.A.(N.S.)  661,  121 
Am.  St.  Rep.  146,  that  court  enforced  a  judg- 
ment immediately  after  its  renditicm  not- 
withstanding the  objection  made  that  such 
could  not  be  done  because  the  time  for  appeal 
in  that  case  had  not  yet  expired.  It  may  well 
be  asked.  How  was  it  possible  for  the  Su- 
preme Court  of  California  to  sustain  the  en- 
forcement of  the  judgment  of  the  lower  court 
unless  it  regarded  the  same  as  final  and  en- 
forceable and  received  it  as  evidence  to  prove 
its  own  existence?  The  judgment  in  that  case 
at  least  was  enforced,  although  an  appeal 
I  was  permissible  at  the  time  it  was  enforced. 
If,  therefor,  a  judgment  may  be  enforced 
before  the  time  for  an  appeal  has  elapsed,  it 
must  be  done  upon  the  theory  that  it  exists 
as  a  final  and  enforceable  judgment  and  that 
its  existence  may  be  established  by  the  pro- 
duction of  the  judgment  roll.  In  other  words, 
the  judgment  may  thus  be  used  as  evidence 
to  prove  its  own  existence.  It  may  be  con- 
tended, however,  that  in  the  later  California 
rase  the  judgment  was  by  a  statute  made  en- 
forceable forthwith.  But  such,  as  we  have 
shown,  is  in  legal  effect  also  the  case  under 
our  statute.  There  is  no  difference  in  prin- 
ciple between  the  right  of  immediate  enforce^ 
ment  of  a  judgment  and  its  actual  enforce- 
ment. There  is  therefore  no  difference  in 
principle  between  the  later  California  case 
and  the  one  at  bar,  or,  for  that  matter,  be- 
tween the  judgment  in  tlie  California  case 
[51]  and  any  judgment  entered  in  the  courts 
of  this  state  which  is  enforceable  under  our 
statute. 

But  it  is  further  contended  by  the  plaintiffs 
that  this  court  is  committed  to  the  doctrine 
laid  down  in  the  case  of  Feeney  v.  Hinckley 
by  the  results  reached  in  Howe  v.  Sears,  30 
Utah  344,  84  Pac.  1107,  and  in  Vance  v. 
Heath,  42  Utah  148,  129  Pac.  365.  There  is 
absolutely  nothing  in  Howe  v.  Sears  that  in 
any  way  support*  the  California  doctrine. 
Indeed,  if  the  facts  in  Howe  v.  Sears  are  kept 
in  mind,  the  decision  is  at  least  negative 
authority  in  favor  of  the  defendants.  For 
example,  if  in  that  case  this  court  had  in- 
tended to  follow  the  doctrine  laid  down  in 
Feeney  r.  Hinckley,  then  no  argument  was 


required  to  show  that  the  statute  of  limita- 
tions had  not  run  in  that  case  for  the  reason 
that  confessedly  the  action  would  not  have 
been  barred  for  nearly,  if  not  quite,  six 
months  after  its  commenc^nent  in  any  event 
Nor  is  there  anything  said  in  the  case  of 
Vance  v.  Heath  contrary  to  the  eondusions 
reached  here.  Indeed,  the  latter  case  is  in 
perfect  harmony  with  our  present  conclusions. 
What  is  held  in  the  Vance  Case  is  that  a 
judgment  may  not  be  used  as  evidence  of  es- 
toppel or  res  judicata  with  regard  to  any 
particular  fact  or  facts  involved  in  the  liiiga- 
tion  pending  an  appeal  or  so  long  as  the  time 
for  one  has  not  expired.  There  is  nothing 
said  or  intimated  in  that  case  that  a  judg- 
ment is  not  a  final  and  enforceable  judgment 
immediately  after  it  is  rendered,  nor  that 
it  cannot  be  used  as  evidenpe  to  prove  its 
own  existence  so  long  as  It  is  not  sought 
to  use  the  judgment  as  evideace  to  establish 
an  estoppel  or  res  judicata. 

There  esji  be  no  doubt  that  for  the  purpose 
of  enforcing  it  a  judgment  is  evidence  of  its 
own  existence  immediately  upon  being  ren- 
dered and  entered  as  provided  by  law.  Nor 
is  there  any  doubt  whatever  that  an  action 
may  be  maintained  upon  such  a  judgment  in 
any  court  of  competent  jurisdiction  in  any 
state. in  the  Union,  including  the  one  in  whidi 
it  is  rendered,  jiiat  as  soon  as  it  is  rendered 
and  entered  as  aforesaid.  The  cause  of  action 
upon  a  [52]  judgment,  whether  of  a  federal 
or  a  state  court,  therefore,  arises  as  soon  as 
the  judgment  has  a  legal  existence,  which  is 
immediately  upon  its  rendition  in  the  court 
from  which  it  emanates,  or,  if  tiie  law  re- 
quires that  it  be  entered  in  some  book  before 
it  is  enforceable,  then  from  .the  time  of  such 
entry.  In  other  words,  a  cause  of  action 
arises  from  the  time  a  judgment  is  legally 
enforceable  by  execution  or  by  action.  In 
this  state  this  may  be  done  immediately  after 
the  judgnient  is  or  ought  to  have  been  en- 
tered. The  statute  of  limitations  is  set  is 
motion  at  that  time,  and  unless  an  action 
is  commenoed  within  eight  years  thereafter 
the  cause  of  action  is  barred.  The  fact  that 
in  this  state  a  judgment  may  be  enforced  by 
execution  during  the  full  period  of  eight 
years  in  no  way  affects  the  question  involved 
here.  A  party  has  the  right  to  commence  an 
action  upon  a  judgment  notwithstanding  the 
fact  that  he  can  also  enforce  it  by  execution. 
Besides,  he  may  desire  to  bring  an  action  ui 
a  foreign  state»  and  this  he  may  do  as  soon 
as  the  judgment  is  called  into  existence  in 
the  majmer  authorised  by  law,  unless  there 
is  some  express  statute  to  the  contrary.  The 
right  to  commence  an  action  upon  the  judg- 
ment in  question,  therefore,  expired  eight 
years  from  and  after  the  30th  day  of  Decem- 
ber, 1807,  or  on  December  30,  1^5,  unless  the 
statute,  for  iK>me  legal  reason,  was  wspeDded 
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during  tliat  time.  It  is  contended,  and  the 
court  BO  found,  that  as  against  the  defendant 
Christopherson  it  was  suspended  for  a  period 
of  164  days  and  no  more.  If  it  be  assumed 
that  under  the  evidence  in  this  case  plaintiffs 
were   entitled  to  add  the   entire   period  of 

164  dajs  to  be  eight  years  against  the  de* 
fendant  Chriatopher,  yet,  for  the  reasons 
hereinbefore  stated,  the  action  was  not  com- 
menced in  time  even  as  against  him. 

In  view  of  what  has  been  said,  therefore, 
the  court  erred  in  its  conclusion  of  law  and 
in  entering  judgment  against  the  defendants. 
Under  the  undisputed  evidence  the  action 
was   not   commenced   until   eight  years   and 

165  days  had  elapsed,  and  therefore  the  right 
to  maintain  it  was  barred  when  the  present 
action  was  commenced. 

[53]  The  judgment  is  therefore  reversed, 
and  the  cause  Is  remanded  to  the  district 
court,  with  directions  to  grant  a  new  triah 
Costs  to  appellant. 

McCarty,  C.  J.,  and  Stroup,  J.,  concur. 
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Generally, 

The  statute  of  limitations  begins  to  run 
against  an  action  on  a  judgment  from  the 
date  of  its  rendition  and  entry. 

United  States. — Powell  ▼.  Oregonian  R.  Co. 
38  Fed.  187.  See  also  Beall  v.  Leavenworth, 
34  Fed.  113;  McAleer  v.  Clay  County,  38  Fed. 
707.  Compare  Borer  y.  Chapman,  110  U.  S. 
587,  7  S.  Ct.  342,  30  U.  S.  (L.  ed.)  532. 

Alabama. — Field  v.  Sims,  96  Ala.  540,  11 
So.  763;  Kaufman  v.  Richardson,  142  Ala. 
429,  4  Ann.  Cas.  168,  37  So.  673,  110  Am. 
St.  Rep.  40.  See  also  McConnico  v.  Stall- 
worth,  48  Ala.  389. 

Arkansas. — Brearly  v.  Norris,  23  Ark.  169. 
See  also  Burr  v.  Engles,  24  Ark.  283.  Com- 
pare Brown  v.  Hanauer,  48  Ark.  277,  3  S.  W. 
27. 

District  of  Columbia. — Gait  v.  Todd,  5  App. 
Cas.  350. 

Idaho. — Bashor  v.  Beloit,  20  Idaho  592« 
119  Pac.  55. 

Illinois.— Epling  v.  Dickson,  170  111.  329, 
48  K.  E.  1001,  r&oersinff  61  111.  App.  78; 
Barnes  t.  Maring,  23  111.  App.  68;  American 
Ins.  Co.  T.  Arbuckle,  32  111.  App.  369.  See 
also  Bemis  v.  Stanley,  93  111.  230;  Eaton  y. 
Henagan,  17  111.  App.  156;  Stelle  v.  Love- 
joy,  23  111.  App.  675. 

Ann.  Cas.  1916C. — 10. 


Indiana. — ^King  v.  Manville,  29  Ind.  134. 
See  also  Root  v.  Moriarty,  39  Ind.  85;  Ni- 
black  V.  Goodman,  67  Ind.  174. 

Iowa. — Meek  v.  Meek,  45  la.  204 ;  Weiser 
V.  McDowell,  93  la.  772,  61  N.  W.  1094 ;  Cas- 
sady  V.  Grimmelman,  108  la.  695,  77  N.  W. 
1067;  Norris  v.  Tripp,  111  la.  115,  82  N.  \V. 
610;  Wooster  v.  Batemen,  126  la.  552,  102  N. 
W.  521;  Haiigen  v.  Oldford,  129  la.  156,  105 
K.  W.  393;  Citizens'  Nat.  Bank  v.  Harris,  95 
N.  W.  272.  See  also  Smith  v.  Shawlian, 
37  la.  533;  Parks  v.  Norton,  114  la.  732,  87 
N.  W.  698;  Miller  v.  Rosebrook,  136  la.  158, 
113  N.  W.  77L 

Kansas. — Schuyler  County  Bank  v.  Brad- 
bury, 66  Kan.  356,  43  Pac.  254.  See  also 
Smalley  v.  Bowling,  64  Kan.  818,  68  Pac. 
630.  Compare  Gaumer  v.  Terrel,  65  Kan.  15, 
68  Pac.  1071. 

Kentucky. — Norton  v.  Marksberry,  5  S.  W. 
482.  See  also  Williams  v.  Preston,  3  J.  J. 
Marsh.  600,  20  Am.  Dec.  179;  Mc Arthur  v. 
Goddin,  12  Bush  274;  People's  Bank  v.  Bar- 
bour, 124  Ky.  639,  99  S.  W.  608,  30  Ky.  L. 
Rep.  712;  H.  A.  Thierman  Co.  v.  Wolff,  125 
Ky.  832,  102  S.  W^  843,  31  Ky.  L.  Rep.  376; 
Due  V.  Bankhardt,  151  Ky.  624,  152  S.  W. 
786;  Hoerter  v.  Garrity,  155  Ky.  260,  159 
S.  W.  815. 

Louisiana. — Beckham's  Succession,  16  La. 
Ann.  352;  Payne  v.  Furlow,  29  La.  Ann.  160; 
Walling  V.  Howell,  34  La.  Ann.  1104.  See 
also  Kemp  v.  Cornelius,  14  La.  Ann.  301; 
Rice's  Succession,  15  La.  Ann.  649. 

Maryland. — Johnson  v.  Foran,  59  Md.  460; 
Johnson  v.  Hines,  61  Md.  127.  See  also 
Mullikin  v.  Diivall,  7  Gill  &  J.  365. 

Massachusetts. — Bannegan  v.  Murphy,  18 
Mete.  251;  Mead  v.  Bowker,  168  Mass.  234, 
46  N.  E.  625.  See  also  Smith  v.  Morrison, 
22  Pick.  430;  Mo  wry  ▼.  Cheesman,  6  Gray 
515. 

Michigan. — ^Warren  ▼.  Slade,  23  Mich.  1, 
9  Am.  Rep.  70;  Snyder  v.  Hitchcock,  94 
Mich.  313,  54  N.  W.  43;  Wilcox  v.  Lantz, 
107  Mich.  1,  64  N.  W.  735. 

Minnesota. — Olson  v.  Dahl,  99  Minn.  433, 
9  Ann.  Cas.  252,  109  N.  W.  1001,  116  Am. 
St.  Rep.  435,  8  L.R.A.(N.S.)  444;  Gaines  v. 
Grunewald,  102  Minn.  245,  113  N.  W.  450. 
See  also  Brown  v.  Dooley,  95  Minn.  146,  103 
N.  W.  894. 

Mississippi. — Stith  v.  Parham,  57  Miss. 
289;  Berkson  v.  Cox,  73  Miss.  339,  18  So. 
934,  55  Am.  St.  Rep.  539.  See  also  Kennard 
V.  Alston,  62  Miss.  763. 

Missouri. — Coomes  v.  Moore,  57  Mo.  338; 
St.  Louis  Type  Foundry  Co.  v.  Jackson,  128 
Mo.  119,  30  S.  W.  521;  Davis  v.  Carp,  258 
Mo.  686,  167  S.  W.  1042;  Chittenden  v. 
Graves,  148  Mo.  App.  537,  128  S.  W.  522. 
See  also  Sublett  v.  Nelson,  38  Mo.  487 ;  Berk- 
ley V.  Tootle,  163  Mo.  584,  63  S.  W.  681,  81 
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Am.  St.  Rep.  587;  Reinhold  v.  Kerrigan,  85 
Mo.  App.  266. 

Montana. — See  Haupt  v.  Burton,  21  Mont 
672,  65  Pac  110,  69  Am.  St.  Rep.  698. 

Nebraska. — Armstrong  v.  Patterson,  97 
Neb.  229,  149  N.  W.  408,  judgment  reversed 
on  rehearing  97  Neb.  871,  162  N.  W.  311; 
Holmes  v.  Webster,  98  Neb.  105,  152  N.  W. 
312.  See  also  Snell  v.  Rue,  72  Neb.  571, 
101  N.  W.  10,  117  Am.  St.  Rep.  813. 

New  TorAj.— Millard  ▼.  Whitaker,  6  Hill 
408;  Fairbanks  v.  Wood,  17  Wend.  329; 
Dieffenbach  v.  Roch,  112  N.  Y.  621,  20  N.  E. 
660,  2  L.R.A.  829;  Connecticut  Nat.  Bank 
V.  Bayles,  17  App.  Div.  596,  46  N.  Y.  S.  306; 
Hofferberth  v.  Nash,  117  App.  Div.  284,  102 
N.  Y.  S.  317,  affirmed  191  N.  Y.  446,  84  N.  E. 
400;  Warner  V.  Bartle,  22  Misc.  488,  2  Gib- 
bons 374,  50  N.  Y.  S.  940,  affirm^  39  App. 
Div.  91,  66  N.  Y.  S.  685;  Newman  v.  Basch, 
89  Misc.  622,  162  N.  T.  S.  456.  See  also 
Delavan  v.  Florence,  9  Abb.  Pr.  277  note; 
Conger  v.  Vandewater,  1  Abb.  Pr.  N.  S.  126; 
Waltermire  v.  Westover,  14  N.  Y.  16 ;  David- 
son y.  Horn,  47  Hun  51,  14  N.  Y.  St.  Rep. 
89;  Brush  v.  Hoar,  48  Hun  618,  14  Civ.  Pro. 
297,  1  N.  Y.  S.  112;  Gray  v.  Seeber,  53  Hun 
611,  17  Civ.  Pro.  327,  6  N.  Y.  S.  802,  917. 

North  Carolina. — Broyles  v.  Young,  81  N. 
C.  316;  McDonald  v.  Dickson,  85  N.  C.  248; 
Daniel  v.  Laughlin,  87  N.  C.  433;  Cook  V. 
Moore,  95  N.  C.  1;  Smith  v.  Brown,  99  N.  C. 
377,  6  S.  £.  667 ;  McCaakiU  ▼.  McKinnon,  121 
N.  C.  192,  28  S.  £.  266,  61  Am.  St.  Rep.  669; 
Matthews  v.  Peterson,  162  N.  C.  168,  67  S.  E. 
340;  Adams  v.  Guy,  10  S.  £.  1102.  See  also 
Taylor  v.  Harrison,  13  N.  C.  374;  Gaither  v. 
Sain,  91  N.  C.  304;  Rogers  v.  Kimsey,  101 
N.  C.  569,  8  S.  £.  169;  Salmon  v.  McLean, 

116  N.  C.  209,  21  S.  E.  178;  Arrington  v. 
Arrington,  127  N.  C.  190,  37  S.  E.  212,  80 
Am.  St.  Rep.  791,  52  L.R.A.  201. 

North  Dakota. — Osborne  v.  Lindstrom,  9 
N.  D.  1,  81  N.  W.  72,  81  Am.  St.  Rep.  516, 
64  L..R.A.  715. 

O^io.— See  Doyle  v.  West,  60  Ohio  St.  438, 
64  N.  £.  469. 

Tennessee, — See  Epperson  v.  Robertson,  91 
Tenn.  407,  19  S.  W.  230. 

Utah. — See  the  reported  case. 

Washington. — See  Citizens'  Nat.  Bank  v. 
Lucas,  26  Wash.  417,  67  Pac.  252,  90  Am. 
St.  Rep.  748,  56  L.R.A.  812;  Burman  v. 
Douglas,  78  Wash.  394,  139  Pac.  41. 

Wisconsin. — Waterman  v.  Waterloo,  69 
Wis.  260,  34  N.  W.  137;   Sullivan  v.  Miles, 

117  Wis.  676,  94  N.  W.  298;  J.  C.  Lewie  Co.  v. 
Adamaki,  131  Wis.  311,  111  N.  W.  495. 

Canada. — Blanchard  v.  Muir,  13  Manitoba 
8.  See  also  Boice  v.  O'Loane,  3  Ont.  App. 
167;  McMahon  v.  Spencer,  13  Ont.  App.  430; 
Mason  v.  Johnston,  20  Ont.  App.  412;  Butler 
V.  McMicken,  32  Ont.  422;  Doull  v.  Keefe,  34 
Nova  Scotia  16;  In  re  Ling,  43  Nova  Scotia 
60;  Rateau  v.  Ball,  47  Nova  Scotia  488,  14 


East  li.  Rep.  10,  15  Dominic  n  L.  Rep.  674; 
Camp  V.  Danielle,  6  Newfoundland  L.  Sep. 
491. 

In  Gaumer  v.  Terrel,  66  Kan.  16,  68  Pm. 
1071,  it  was  held  in  the  case  of  a  foreign 
judgment  that  the  statute  did  not  start  run- 
ning until  eighteen  months  after  its  rendition. 
And  in  Miller  t.  Rosebrook,  136  la.  158,  113 
N.  W.  771,  it  was  held  that  the  statute  begin 
to  run  against  the  judgment  of  a  justice  of 
the  peace,  transferred  to  the  district  court, 
not  from  its  rendition  but  from  the  date  of 
entry  by  the  clerk  of  the  district  court.    In 
Peoria  County   v.   Gordon,   82   111.   435,  the 
court  said  that  the  statute  ran  from  the  last 
day  of  the  term  of  the  circuit  court  at  which 
the  judgment  was  rendered.    See  also  Johnson 
V.  Hines,  61  Md.  122.    In  Salmon  v.  McLean, 
116  N.  G.  209,  21  S.  E.  178,  wherein  it  ap- 
peared that  a  judgment  was  vacated  on  re- 
hearing by  the  same  court  and  a  subsequent 
judgment  was  granted,  the  court  held  that 
the  statute  ran  from  the  date  of  the  second 
judgment.    And  in  Barnes  v.  Maring,  23  III. 
App.  68,  it  was  held  that  a  widow's  award 
was  a  judgment,  when  allowed,  and  the  stat- 
ute commenced  to  ran  from  the  allowance 
thereof.    In  Brown  v.  Hanauer,  48  Ark.  277, 
3  S.  W.  27,  it  was  held  that  a  probate  al- 
lowance was  a  judgment  within  the  statute 
fixing  the  period  of  limitation  at  ten  yean 
and  while  the  statute  might  not  run  while 
the  estate  was  in  course  6f  administration,  it 
would  run  from  the  time  oi  the  diacfaarge  of 
the  administrator.     In   Borer   v.   Chapnuin, 
119  U.  S.  687,  7  8.  Gt.  342,  30  U.  S.  (U  ed.) 
632,  the  court  said  that  the  statute  ran  from 
the  date  of  the  order  of  the  entry  of  a  judg- 
ment nunc  pro  tunc  and  not  from  the  day  as 
of  which  the  judgment  waa  ordered  to  take 
effect. 

In  some  juriadictiona  limitationa  run  from 
the  rendition  of  a  judgment  only  in  case 
lio  execution  is  issued  thereon.  Wilcox  ▼. 
Austin  First  Nat.  Bank,  62  8.  W.  560, 
affirmed  93  Tex.  322,  65  8.  W.  317;  Bums  v. 
Skelton,  68  S.  W.  628;  Tourtelot  v.  Booker, 
160  S.  W.  293.  See  also  Fesseadea  v.  Bar- 
rett, 9  Tex.  476;  Graves  ▼.  Hall,  13  Tex. 
379;  Wahrenberger  v.  Horan,  18  Tex.  57; 
Stevens  v.  Stone,  94  Tex.  415,  69  S.  W.  1122, 
60  S.  W.  969,  86  Am.  St.  Rep.  861;  Shields 
V.  Stark,  61  S.  W.  640;  Dabney  v.  Shelten, 
82  Va.  349,  4  S.  E.  606.  See  also  Herrington 
V.  Harkins,  1  Rob.  591;  Rowe  v.  Hardy,  97 
Va.  674,  34  S.  E.  626,  76  Am.  St  Rep. '811; 
Livesay  v.  Dunn,  33  W.  Va.  453,  10  S.  E 
808;  Fisher  v.  Hartley,  48  W.  Va.  339,  37  S. 
E.  678,  86  Am.  St.  Rep.  39,  54  L.R.A.  215. 
See  also  Werdenbaugh  v.  Retd,  20  W.  Va. 
588.  Compare  Handy  v.  Smith,  30  W.  Va. 
196,  3  S.  £.  604.  In  several  of  these  ju- 
risdictions it  is  said  that  since  the  issuance 
of  execution  suapenda  the  right  of  action  on 
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the  judgment  the  statutes  does  not  begin  to 
run  nntii  the  execution  is  returned.  Thatcher 
V.  Lyons,  70  Vt.  438,  41  Atl.  428,  67  Am.  St. 
Rep.  677;  Dayis  v.  Roller,  106  Va.  46,  55 
a  K.  4,  117  AnL  St.  Rep.  977;  Shipley  ▼. 
Pew,  23  W.  Va.  487;  Handy  ▼.  Smith,  30 
W.  Va.  195,  3  &  £.  604;  McEndree  y.  Mor- 
gan, 31  W.  Va.  521,  8  S.  £.  285.  See  also 
Rowe  y.  Hardy,  97  Va.  674,  34  S.  E.  625,  75 
Am.  St.  Rep.  811. 

In  Texfu  by  the  terms  of  a  statute  an  ac- 
tion on  a  judgment  must  be  brought  within 
a  prescribed  time  after  the  issuance  of  the 
last  execution  thereon.  Fessenden  y.  Bar- 
rett, 0  Tex.  475;  Graves  y.  Hall,  13  Tex.  379; 
Stevens  v.  Stone,  69  S.  W.  1122,  94  Tex.  415, 
60  S.  W.  959,  86  Am.  St.  Rep.  861.  See  also 
Shields  y.  Stark  (Tex.)  51  S.  W.  540;  Wilcox 
v.  Austin  First  Nat.  Bank,  52  S.  VV.  560, 
offirmed  93  Tex«  322,  55  S.  W.  317;  Tourte- 
lot  y.  Booker  (Tex.)  160  S.  W.  293. 

In  England  the  rule  is  that  the  statute 
oomioences  to  run  after  the  right  to  receive 
money  on  the  judgment  shall  have  accrued  to 
some  person  capable  of  giving  a  discharge 
for  or  release  thereof.  Hebblethwaite  v. 
Peever  [1892]  1  Q.  B.  124;  Jay  v.  Johnstone 
[1893]  1  Q.  ^,  25,  189.  See  also  Watson  v. 
Birch,  15  &kli.  523;  Ex  p.  Tynte,  15  Ch.  D. 
125. 

In  CiUifomia  it  is  said  that  the  statute 
of  limitations  begins  to  run  against  an  ac- 
tion on  a  judgment  from  the  time  it  is  com- 
plete and  fjial.  Hills  v.  Sherwood,  33  Cal. 
474,  479;  Trenouth  v.  Farrington,  54  CaL 
273;  Grim  y.  Kessing,  89  Cal.  478,  26  Fac. 
1074,  23  Am.  St.  Rep.  491;  Herrlich  v.  Mc- 
Donald, 104  Gal.  551,  38  Pac.  360;  Harrier  v. 
Bassford,  145  Gal.  529,  78  Pac.  1038;  Feeney 
y.  Hinckley,  64  Pac  408,  reversed  134  Cal. 
467,  66  Pac.  580,  86  Am.  St.  Rep.  290;  Da- 
mon y.  Webber,  111  Me.  473,  89  Atl.  734. 
See  also  Mason  v.  Cronise,  20  Gal.  211;  Ed- 
wards v.  Hellings,  103  Cal.  204,  37  Pac.  218; 
John  Heinlen  Co.  v.  Cadwell,  3  Cal.  App.  80, 
84  Pac.  443.  Compare  De  Uprey  v.  De  Uprey, 
23  CaL  352 ;  Hobbs  v.  Duff,  23  Cal.  596 ;  Simp- 
son y.  Simpson,  21  Cal.  App.  150,  131  Pac. 
99.  While  'ike  decisions  are  in  substantial 
agreement  as  to  the  running  of  the  statute 
from  the  finality  of  the  judgment,  still  there 
haa  been  considerable  conflict  as  to  when  a 
judgment  is  final.  Thus  in  Herrlich  y. 
McDonald,  supra,  the  court  held  the  judg- 
ment final  from  the  entry  thereof.  And  in 
Trenouth  y.  Farrington,  supra,  the  court 
said:  "The  judgment  here  spoken  of  is  a 
complete  judgment,  one  that  has  been  re- 
duced to  a  tangible  form — a  record.  In  the 
case  at  bar  it  will  be  observed  that  the  court 
did  not  itself  enter  judgment.  It  only  or- 
dered that  judgment  be  entered.  This  was 
not  in  fact  done  until  five  days  afterward, 
vFhen  for  the  first  time  the  judgment  became 
a  matter  of  record,  and  a  complete  and  final 
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judgment.  In  our  opinion  it  was  from  this 
date  that  the  statute  began  to  run.''  See  to 
the  same  effect  Grim  v.  Kessing^  supra. 
However,  in  Feeney  v.  Hinckley,  supra,  the 
court  held  that  the  statute  did  not  run  from 
the  entry  of  the  judgment,  but  from  one  year 
thereafter  if  no  appeal  was  taken.  And  in 
Harrier  y.  Bassford,  supra,  it  was  held  that 
the  statute  started  to  run  six  months  after 
entry.  In  De  Uprey  y.  De  Uprey,  23  Gal.  352, 
the  court  held  that  in  the  case  of  a  judgment 
rendered,  payable  in  instalments,  the  stat- 
ute ran  from  the  period  fixed  for  payment 
of  each  installment  as  it  became  due. 

Deficiency  Judgment, 

Against  a  deficiency  judgment  the  statute 
of  limitations  begins  to  run  from  the  time 
the  amount  of  the  deficiency  is  determined. 
Stoddard  y.  Van  Bussum,  57  X.  J.  £q.  34, 
40  Atl.  29;  Thompson  v.  Cheesman,  15  Utah 
43,  48  Pac.  477;  Howe  y.  Sears,  30  Utah  344, 
84  Pac.  1107. 

In  Parratt  y.  Hartsuff,  75  Neb.  706,  106 
N.  W.  966,  it  was  held  that  the  statute  com- 
menced to  run  from  the  report  of  the  sale. 
And  in  Bignoid  y.  Carr,  24  Wash.  413,  64 
Pac  519,  it  was  held  that  the  statute  ran 
from  the  entry  of  the  deficiency  judgment. 
However  in  Smith  v.  Pegg,  111  Mich.  232, 
69  N.  W.  488j  the  statute  was  held  to  run 
from  the  entry  of  the  decree  of  foreclosure. 

Judgment  Revived  hy  Scire  Facias. 

A  revived  judgment  by  scire  facias  con- 
stitutes a  new  cause  of  action  and  the  stat- 
ute of  limitations  starts  to  run  from  its 
rendition  and  not  from  the  rendition  of  the 
original  judgment.  Digges  v.  Eliason,  4 
Cranch  (G.  G.)  619,  7  Fed.  Gas.  No.  3,904; 
Mann  y.  Cooper,  2  App.  Cas.  (D.  G.)  226; 
Thomas  y.  Lully  (CaL)  152  Pac.  53;  Fagan 
y.  Bently,  32  Qa.  534;  Walsh  y.  Bosse,  16 
Mo.  App.  231.  See  also  Morton  y.  Valentine, 
15  La.  Ann.  163;  MuUikin  v.  Duvall,  7  Gill 
k  J.  (Md.)  355.  Compare  Marx  v.  Sanders, 
98  Ala.  500,  11  So.  764. 
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166  y.  Car.  407;  81  S.  E.  032, 
Abortion  ~  Admission  of  Eridence  -* 


Where,  on  a  trial  for  procuring  a  pregnant 
woman  to  take  a  drug  with  intent  to  procure 
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a  miscarriage,  the  pregnancy  of  the  woman  la 
undisputed,  evidence  as  to  sexual  intercourse 
on  her  part  is  immaterial  and  its  admission 
is  harmless. 

Expert  Evidence  —  Effect  of  Abortifa- 
oient  —  Basis  for  Testimony. 

On  a  trial  for  procuring  a  pregnant  woman 
to  take  a  drug  with  intent  to  procure  a  mis- 
carriage, where  there  is  evidence  tliat  a 
capsule,  some  of  which  was  administered, 
contained  aloes,  experts  are  properly  permit- 
ted to  testify  as  to  the  effect  of  such  drug  on 
pregnancy,  when  administered  in  large  doses. 

Criminal    Law   —    Competenoy    of    Ao^ 
oomplieo  Testimony. 

On  a  criminal  trial,  the  testimony  of  an 
accomplice  is  competent. 

Necessity   of  Corroboration. 

A  person  may  be  convicted  upon  the  un- 
supported testimony  of  an  accomplice,  though 
the  jury  should  be  cautious,  in  so  convicting. 

Victim  of  Abortion  as  Aeeomplioo* 

A  pregnant  woman,  procured  by  defendant 
to  take  a  drug  with  intent  to  procure  a  mis- 
carriage, is  not  an  accomplice  in  a  legal 
sense. 

[See  note  at  end  of  this  case.] 

Abortion    «•    Administering    Harmless 
Drng. 

Under  Revisal  1905,  §  3619,  specifying  the 
punishment  for  procuring  a  pregnant  woman 
to  take  a  drug  with  intent  to  procure  a  mis- 
carriage, where  a  drug  is  furnished  for  the 
purpose  of  producing  a  miscarriage,  it  is 
immaterial  that  it  is  not  noxious  or  capable 
of  producing  the  intended  effect. 

[See  1  K.  C.  L.  tit  Ah<yrtion,  p.  73.] 

Criminal  lAvr  —  Abortion  —  Sentence 
not  Excessive. 

Under  Revisal  1905,  §  3618,  providing  that 
any  person  who  shall  administer  or  proeure 
any  woman  prc^ant  or  quick  with  child  to 
take  any  drug  with  intent  to  destroy  the 
child  shall  be  imprisoned  not  less  than  one 
nor  more  than  ten  years,  and  fined  at  the 
court's  discretion,  and  section  3619  providing 
that  any  person  who  shall  administer  or 
procure  any  pregnant  woman  to  take  any 
drug  with  intent  to  procure  a  miscarriage,  or 
injure  the  woman,  shall  be  imprisoned  not 
less  than  one  nor  more  than  five  years,  and 
fined  at  the  court's  discretion,  imprisonment 
for  three  years  and  a  fine  of  $1,000  for 
procuring  a  pregnant  woman  to  take  a  drug 
with  intent  to  procure  a  miscarriage  was 
not  a  cruel  and  unusual  punishment. 

Appeal  from  Superior  Court,  Buncombe 
county:  Cabter,  Judge. 

Criminal  action.  Elizabeth  Shaft  convict- 
ed of  violation  of  statute  and  appeals.    Ar- 

FIBMED. 

[408]  This  is  an  ifidictment  for  a  viola- 
tion of  sections  3618  and  3619,  Revisal. 

The  bill  of  indictment  charged  that  the 
defendant  ''did  unlawfully  and  wilfully  and 
feloniously  advise  and  procure  a  certain  wo- 


man, called  Annie  Kraft,  to  take  a  oertab 
noxious  drug,  the  name  of  which  la  to  the 
grand  jurors  unknown,  with  intent  therebj 
to  procure  the  miscarriage  of  her,  the  said 
Annie  Kraft,  she  being  at  the  time  preg- 
nant." 

From  the  judgment  sentencing  the  defend- 
ant to  imprisonment  in  the  State's  Prison 
for  three  years,  and  to  pay  a  fine  o£  $1,000, 
she  appealed. 

R.  8.  McCM  and  Mark  W.  Broum  for  ap- 
pellant. 

Attorney-General  Biekett  and  AisiaimU 
Attomey-Qeneral  Calvert  for  appellee. 

[409]  Bbowit,  J. — ^The  first  and  second 
assignments  of  error  relate  to  the  admission 
of  testimony  tending  to  prove  sexual  inter- 
course upon  the  part  of  the  girl,  Annie  Kraft 
This  testimony  was  wholly  immaterial,  and 
certainly  harmless  as  to  the  defendant. 

There  was  no  dispute  as  ta  the  pregnaney 
of  the  girl,  and  the  only  question  to  be  de- 
termined was  whether  or  not  the  defendant 
had  administered  to  her  medicine  for  the  pur- 
pose of  procuring  an  abortion. 

Exceptions  3,  4,  5,  and  6  relate  to  the  com- 
petency of  certain  witnesses  to  testify  ae 
experts,  and  to  their  qualifications  as  sudi. 
A  previous  witness  had  testified  that  the 
capsule  ofi'ered  in  evidence,  and  some  of 
which  had  been  administered  to  the  girl, 
contained  aloes,  and  these  witneses  as  ex- 
perts were  permitted  to  testify  as  to  the 
effect  of  this  drug  upon  pregnancy,  when  sd- 
mihistered  in  large  doses. 

We  see  no  objection  to  the  competency  of 
this  evidence. 

Exceptions  7,  9,  and  11  were  taken  to  the 
sufficiency  of  the  evidence  to  go  to  the  jury, 
and  seem  to  rest  upon  two  grounds: 

First.  It  seems  to  be  contended  by  the 
defendant  that  a  conviction  cannot  be  had 
in  such  cases  on  the  uncorroborated  testi- 
mony of  the  woman,  as  she  is  said  to  be 
an  accomplice  in  the  alleged  ofi'ense. 

Assuming  that  the  girl,  Kraft,  was  an  ac- 
complice, the  testimony  of  an  accomplice 
is  competent  in  this  State,  and  a  person  maj 
be  convicted  upon  the  unsupported  testimony 
of  an  accomplice,  though  the  jury  should  be 
cautious  in  so  doing.  While  Annie  Kraft 
may  be,  in  one  sense,  an  accomplice  of  the 
defendant,  it  is. only  in  a  moral  and  not  in 
a  l^al  sense. 

In  a  note  to  12  Ann.  Cas.  1009,  there  is 
a  full  discussion  of  the  cases  showing  that 
the  victim  of  an  abortion  or  attempted  abor- 
tion, whether  or  not  she  consents  thereto, 
is  not  in  law  an  accomplice  in  the  oonunis- 
sion  of  the  offense  nor  within  the  meaning 
of  the  statute  providing  that  there  shall  be 
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no  conviction  of  a  person  upon  the  unoorro- 
borated  testimony  of  an  acoompliee. 

Second.  A  further  contention  of  the  de- 
fendant under  these  exceptions  seems  to  be 
that  the  testimony  does  not  show  that  the 
defendant  advised  and  procured  the  prose- 
cuting witness  to  take  or  did  not  administer 
to  her  a  noxious  drug. 

[410]  There  is  abundant  evidence  that  the 
defendant,  at  the  solicitation  of  Annie  Kraft, 
gave  her  the  capsules  containing  aloes  for 
the  purpose  of  producing  a  miscarriage. 
While  there  is  evidence  that  the  drug  fur- 
nished her  would  produce  such  an  effect  when 
administered  in  very  large  doses,  yet  it  is 
not  necessary  that  the  State  should  prove 
that  aloes  are  a  noxious  drug  and  capable 
of  producing  the  intended  effeet. 

The  language  of  the  statute  of  the  differ- 
ent States  describing  this  offense  varies,  but 
they  nearly  all  provide  that  whoever,  with 
the  intent  to  produce  a  miscarriage  of  any 
pregnant  woman,  unlawfully  administers, 
or  causes  to  be  given  to  her,  any  drug  of  nox- 
ious substance  whatever,  with  such  intent, 
shall  be  guilty  of  the  offense.     . 

Under  this  statute  it  has  been  generally 
held  that  the  offense  may  be  committed  by 
administering  any  substance  with  intoit  to 
produce  an  abortion,  whether  such  substance 
be  noxious  or  not,  and  whether  it  be  capa- 
ble of  producing  the  intended  effect  or  not. 

There  is  a  full  discussion*  of  this  subject 
in  the  notes  to  Abrams  v.  Foshee,  66  Am. 
Dec.  82,  where  all  of  the  authorities  are 
collated. 

Hie  defendant  excepta  to  the  judgment  of 
the  eourt  on  the  ground  tlmt .  it  imposes  a 
cruel  and  an  unusual  punishment^  and  re- 
lies upon  the  case  of  State  v.  Lee,  1G6  N.  C. 
250,  80  8.  K.  977.  That  case  is  no  au- 
thority ,in  support  of  the  defendant's  con- 
tention- The  statute  in  this  case  limits  the 
punishment  to  not  less  than  one  year  uor 
more  than .  ten  years,  and  a  fine  in  the  dis- 
cretion of  the  court.  The  sentence  in  this 
case  is  within  the  limitation  prescribed  by 
law. 

Upon  the  review  of  the  whole  record,  we 
find 

No  error. 


The  rule  has  been  affirmed,  under  various 
statutory  definitions  of  the  offense  of  abor- 
tion, that  the  victim  of  an  abortion,  whether 
or  not  she  consents  thereto,  is  not,  in  law, 
an  accomplice  in  the  commission  of  the  of- 
fense. Gullatt  V.  State,  14  Ga.  App.  53, 
8Q  S.  £.  340;  State  v.  Stafford,  145  la.  285, 
123  N.  W.  167;  Meno  v.  State,  117  Md.  435, 
83  Atl.  759;  Shaw  v.  State,  73  Tex.  Grim. 
337,  165  S.  W.  930;  Fondren  v.  State  (Tex.) 
169  S.  W.  411;  Gray  v.  Stote  (Tex.)  178 
S.  W.  337.    And  see  the  reported  case. 

In  the  reported  case  it  is  held  that  while 
the  woman  is  not  strictly  an  accomplice  she 
is,  according  to  a  moral  point  of  view,  im- 
plicated in  the  transaction,  and  it  is  proper 
for  the  jury  to  consider  that  circumstance 
and  its  bearing  on  her  .credibility  as  a  wit- 
ness. To  the  same  effeet  is  Meno  v.  State, 
117  Md.  435,  83  Atl.  759,  wherein  the  court 
said:  **A  woman  on  whom  an  abortion  has 
been  performed  is  regarded  as  a  victim  rath- 
er than  an  accomplice,  and  even  if  she  is 
deemed  an  accomplice,  she  is  competent  as 
a  witness  for  the  prosecution  of  the  accused, 
and  her  evidence  does  not  require  corrobora- 
tion when  it  established  satisfactory  proof  of 
guilt,  though  in  all  such  cases  the  credibil^ 
ity  of  it  is  to  be  passed  upon  by  the  jury 
imder  proper  caution  from  the  court,  as  to 
the  amount  of  credence  to  be  placed  in  it." 

In  Greenwood  v.  State,  3  Okla.  Grim.  247, 
105  Fac.  371,  the  court  said  that  while  it 
was. not  unmindful  of  the  rule,  that  the  de- 
fendant in  a  felony  case  could  not  be  con- 
victed on  the  uncorroborated  testimony  of 
an  accomplice,  in  the  case  at  bar  it  was  not 
necessary  to  determine  whether  a  woman  on 
whom  an  abortion  had  been  committed  was 
an  accomplice. 


SIMS  BT  All. 
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NOTE. 

Upom  Wlioin  AbortioA  Is  Gom" 
niitted  as  Aooomplioe. 


It  is  the  intention  of  this  note  to  review 
the  recent  cases  discussing  the  question 
whether  a  woman  on  whom  an  abortion  is 
committed  is  an  accomplice.  The  earlier 
cases  are  discussed  in  the  notes  to  Thompson 
V.  U.  S.  12  Ann.  Cas.  1004,  and  Stone  v.  State, 
98  Am.  St.  Rep.  145. 


IXa  Arh.  i9S;  108  S.  W.  &69. 


Trial  —  Request  by  Both  Parties   for 
DireotioA  of  Verdict  —  Effect. 

Where  both  parties  requested  peremptory 
instructions  and  the  court  directed  verdict  in 
favor  of  defendants,  the  case  stands  on  appeal 
as  if  the  jury,  upon  correct  instructions,  had 
returned  a  verdict  in  defendants'  favor,  and 
the  sole  question  is  that  of  the  legal  suf- 
ficiency of  the  evidence. 
[See  Ann.  Gas.  1913G  1342.] 
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Bills  amd  Noiaa  —  Bisht  of  Asiiemee 
to  Sve  —  Coniideratioa  of  Asffign- 
ment. 

Where  there  is  a  valid  written  assignment 
of  a  note,  the  assignee  is  authorized  to  sue, 
and  the  makers  and  sureties  cannot  question 
the  consideration  for  the  assignment. 

Principal  and  Snrety  —  Notice  by 
Snrety  to  Sne  — •  Sufficiency. 

Kirby's  Dig.  §  7921,  declares  that  a  surety 
ni*y>  by  written  notice,  require  the  creditor 
to  sue  tlie  principal  debtor,  and  that  if  he 
fail  to  do  so  within  30  days  after  notice, 
the  surety  shall  be  exonerated.  A  surety  up- 
on a  note  verbally  requested  the  creditor  to 
sue  before  the  maker  became  insolvent,  but 
the  creditor  failed  to  sue,  and  the  maker 
became  insolvent.  Held,  that  the  surety 
was  not  discharged  by  the  creditor's  failure 
to  comply  with  his  verbal  request. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Independence 
county:    Jicffebt,   Judge. 

Action  on  promissory  notes.  Albert  Sims 
et  al.,  plaintiffs,  and  J.  M.  Everett,  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tiffs appeal.  The  facts  are  stated  in  the 
opinion.    Revisbsiid. 

Samuel  M.  Caaey  for  appellants. 
Dene  H,  Coleman  for  appellees. 

[200]  McCuLLOOH,  C.  J. — This  is  an  ac- 
tion to  recover  from  appellees,  J.  M*.  Everett 
and  W.  A.  Halliburton,  the  amount  of  two 
negotiable  promissory  notes  exectrted  by 
them  as  sureties  for  J.  T.  Halliburton  to  O. 
B.  Edmondson,  now  deceased.  Edmondson, 
by  written  endorsement  on  the  back  of  each 
of  the  notes,  assigned  the  same  to  the  Union, 
Bank  &  Trust  Company  and  the  latter  in 
turn  assigned  same  to  appellant,  Albert 
Sims,  who  instituted  this  action;  but  sub- 
sequent to  its  institution  said  Union  >Bank 
k  Trust  Company,  as  the  executor  of  Ed- 
mondson's  estate  (he  having  died),  was 
joined   as   plaintiff. 

The  case  originated  belore  a  justice  of  the 
peace,  and  there  were  no  written  pleadings; 
but  the  two  appellees,  as  sureties,  defended 
on  tlie  ground  that  they  requested  the  payee 
of  the  note  to  sue,  and  that  he  failed  to  do 
so,  and  by  reason  thereof  the  principal  had 
become  insolvent  so  that  his  liability  could 
not  be  enforced. 

The  only  evidence  tending  to  support  that 
defense,  if  it  be  held,  to  be  a  good  defense,  is 
that  of  witness  Christopher,  who  stated  that 
he  heard  a  conversation  between  EdmondsoU 
and  one  of  the  sureties,  in  which  the  latter 
told  Edmondson  "to  collect  his  money,  that 
it  was  due  and  that  he  didn't  wt;nt  to  have 
to  pay  it," 


The  only  testimony  which  it  is  claimed 
tended  to  establish  the  solvency  of  the  pm* 
oipal  debtor  at  or  about  the  time  the  request 
was  made  was  that  of  a  witness  who  stated 
that  he  heard  a  conversation  between  Ed- 
mondson and  the  principal  debtor,  in  which 
the  latter  said  that  if  required  he  would  sell 
his  wagon  and  team  to  pay  the  notes  and 
that  EdmondeoB  told  him  that  he  didn't 
want  him  to  do  so,  as  the  sureties  on  the 
notes  were  good. 

[201]  The  court  was  requested  by  the 
parties  on  both  sides  of  the  controversy  to 
give  a  peremptory  instruction,  and  the  court 
refused  to  grant  appellant's  request,  but  in- 
structed the  jury  to  return  a  verdict  in 
favor  of  appellees,  the  defendants. 

The  case,  therefore,  stands  here  as  if  the 
jury  had,  upon  correct  instruetiona,  returned 
a  verdict  in  appellees'  favor,  and  the  sole 
question  is  that  of  the  legal  sufficiency  of  the 
evidence.  St.  I^ouis  Southwestern  R.  Go. 
V.  Mulkey,  100  Ark.  71,  Ann.  Oas.  1913G 
1339,  139  S.  W.  643. 

There  was  testimony  tending  to  qualify 
the  interest  of  appellant  Sims  in  the  notes 
and  to  show  that  the  original  payee  had  an 
interest  therein;  but  inasmuch  as  there  wa« 
a  valid  assignment  in  writing  he  was  author- 
issd  to  sue,  and  appellees  can  not  questicMi 
the  consideration  upon  which  the  assignment 
is  based.  Moreover,  the  executor  of  the 
original  holder  is  made  party,  and  that  elim- 
inates any  question  of  the  relative  interests 
of  the  parties  in  the  recovery. 

The  statutes  of  this  State  provide  that 
"any  person  bound  as  surety  for  another  in 
any  bond,  bill  or  note,  .  .  .  may,  at  any 
time  after  action  hath  accrued  thereon,  by 
notice  in  writing,  require  the  person  having 
such  right  of  action  forthwith  to  commence 
suit  against  the  }!rrincipal  debtor,"  and  that 
"if  such  suit  be  not  commenced  within  thir- 
ty days  after  the  service  of  such  notice,  and 
proceeded  in  with  due  diligence,  in  the  ordi- 
nary course  of  law,  to  judgment  and  exeen- 
tion,  such  snrety  shall  be  exonerated  from 
liability  to  the  person  notified."  Kirby's 
l^igest,  §§  7921,  7922. 

It  is  not  shown  that  the  terms  of  the  stat- 
ute were  complied  with,  but  it  is  contended 
that  noncompliance  with  the  verbal  request 
was  sufficient  to  exbikerate  the  sureties  if  the 
principal  was  solvent  at  the  time  the  re- 
quest' wfeiA'  made  and  afterwsilrd  became  in- 
solvent. 

The  trial  court  evidently  based  the  deci- 
sion upon  tliat  view  of  the  law. 

It  is  said  that  the  law  has  been  so  declared 
in  three  of  the  decisions  of  this  court.  Hemp- 
stead V.  Watkins,  [202]  6  Ark.  317,  42  Am. 
Dec.  696;  Thompson  v.  Robinson,  34  Ark.  44; 
King  V.  Haynes,  35   Ark.  463. 
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There  are  statementi  to  that  effect  in  the 
opinions  in  the  two  cases  last  cited,  hut  in 
each  case  it  was  mere  dictum,  for  the  reason 
that  the  point  was  not  involved  and  the 
court  did  not  decide  it. 

The  case  of  Hempstead  t.  Watkins,  sopra, 
was  cited  in  each  of  those  eases  as  support- 
ing the  statement;  hut  the  point  was  not 
decided  in  that  case. 

In  the  case  last  referred  to  notice  had  heen 
given  in  the  manner  provided  by  statute,  but 
had  not  been  complied  with,  the  suit  brought 
within  the  time  specified  in  the  statute  hav- 
ing been  instituted  by  the  plaintiff  in  the 
wrong  capacity.  After  the  expiration  of  the 
statutory  time  for  complying  with  the  notice 
another  rait  was  instituted,  and  Judgment 
was  rendered  against  the  principal  and  sure- 
ties; and  subsequently  the  sureties  filed  a 
bill  in  the  chancery  court  to  restrain  the 
enforceaMnt  of  said  judgment  against  them. 
The  point  of  the  case  was  whether  or  not  the 
sureties  had  any  remedy  in  a  court  of  equity 
which  was  not  barred  by  the  jiidgment  at 
law,  and  thb  court  decided  that  the  judgment 
at  law  did  not  bar  the  sureties  of  their  equi- 
table remedies  and  that  the  chancery  court 
had  jurisdiction  to  grant  relief  to  the  sure- 
ties against  the  enforcement  of  said  judg- 
ment and  following  the  decision  of  the  New 
York  court  in  the  case  of  Pain  v.  Packard, 
13  Johns.  174,  7  Am.  Dec  369,  said  that  ''the 
statute  is  but  declaratory  and  an  extension 
of  an  existing  and  an  originally  equitable 
remedy,  and  which  has  been  adopted  and  con- 
verted by  courts  of  law  into  a  subject  of  legal 
cognisance." 

In  Thompson  v.  Robinson  the  surety  re- 
quested the  payee  in  the  note  to  sue  the 
principal  debtor  and  attadi  the  property  of 
the  principal,  and,  after  judgment,  instituted 
action  in  chancery  to  restrain  the  enforce- 
ment. The  court  held  that  no  ground  for 
relief  was  shownj,  for  the  reason  that  there 
appeared  no  ground  ior  attachment  of  the 
property  of  the  principal  debtor.  The  court 
said  that  mere  delay  or  neglect  to  sue,  with- 
out notice,  would  [203]  not  discharge  the 
surety,  but  that  "if,  after  the  debt  was  due, 
the  surety,  verbally,  or  in  writing,  request 
the  creditor  to  sue  the  principal,  who  is  then 
solvent,  and  the  creditor  fail  to  do  so,  and 
the  principal  afterward  becomes  insolvent^ 
the  surety  is  thereby  discharged." 

King  V.  Haynes  was  a  suit  in  equity  to 
enjoin  the  enforcement  of  a  judgment  against 
a  surety  on  the  ground  that  the  creditor  had 
extended  the  time  of  payment  without  his 
consent;  .but  this  ccmrt  held  that  there  had 
been  no  extension  for  a  definite  period  upon 
a  valid  consideration  and  the  surety  was  not 
discharged.  Mr.  Justice  Eakin  in  the  opin- 
ion of  the  court  stated  the  rule  announced  in 


Honpstead  v.  Watkins,  supra,  but  held  that 
the  proof  was  not  sufficient  to  bring  the  case 
within  that  rule. 

8o,  it  will  be  seen  that  in  each  of  those 
cases  the  announcement  of  that  rule  was 
dictunK . 

It  is  clearly  against  the  great  weight  of 
authority,  and  we  think  it  also  inconsistent 
with  other  decisions  of  this  court. 

We  have  held  that  the  statute  on  the  sub- 
ject is  in  deiS^gation  of  the  common  law  and 
of  the  contractual  rights  of  the  parties  to 
such  instrument  and  should  be  strictly  con- 
strued. Cummins  v.  Garretson,  15  Ark.  132; 
Thompson  v.  Tr<dler,  82  Ark.  247,  101  S.  W. 
174. 

An  examination  ol  the  authorities  dis- 
closes the  fact  that  there  was  no  such  rule 
at  the  common  law  and  that  in  the  absence 
of  a  statute  the  surety  cannot  compel  the 
creditor  to  bring  suit  against  the  principal 
and  is  not  discharged  by  the  failure  of  the 
principal  to  do  so. 

Mr.  Brandt  calls  attention  to  the  few 
cases  holding  to  the  rule  above  annoimced, 
but  says  that  it  is  contrary  to  the  great 
weight  of  authority,  and  cites  numerous 
cases  in  support  of  that  statement.  ''The 
great  majority  of  cases  on  the  subject  hold," 
he  says,  "in  the  absence  of  any  statutory 
provision,  that  if  after  the  debt  is  due  the 
surety  request  the  creditor  to  sue  the  prin- 
cipal, who  is  then  solvent,  and  the  creditor 
fails  to  do  so,  and  the  principal  afterward 
becomes  insolvent,  the  surety  is  not  [204] 
thereby  discharged.  The  ground  upon  which 
these  decisions  rest  is,  that  the  principal 
and  surety  are  both  equally  bound  to  the 
creditor,  who  may  have  taken  a  surety  in 
order  that  he  might  not  have  to  sue  the 
principal.  If  the  surety  desires  a  suit 
brought  against  the  principal,  he  may  him- 
self pay  the  debt,  and  immediately  sue  the 
principal.  The  contrary  doctrine  is  an  inno* 
vation,  and  was  unknown  to  the  common  law." 
1  Brandt  on  Surety  &.  Guaranty,  §  265. 

The  doctrine  seems  to  have  originated 
with  the  case  of  Pain  v.  Packard,  supra,  de^ 
cided  by  the  New  York  Court  of  Errors  in 
1816.  Chancellor  Kent,  in  the  case  of  King 
V.  Baldwin,  2  Johns.  Ch.  554,  refused  to  fol- 
low the  rule  announced  in  Pain  v.  Packard, 
and  on  appeal  the  Court  of  Errors  reversed 
his  decision  by  a  divided  court,  the  deciding 
vote  being  cast  by  the  Lieutenant  Governor, 
who  was  a  layman. 

The  New  York  courts,  in  later  decisions, 
have  recognized  the  rule  announced  in  Pain 
V.  Packard,  but  almost  invariably  have  done 
so  with  protest  against  its  correctness. 

The  case  has  been  condemned  by  nearly  all 
the  courts  which  liavo  had  occasion  to  dis- 
cuss the  law  (»n  the  subject, 
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Chief  Justice  Parker,  peaking  for  the 
Massachusetts  court  in  Frye  v.  Barker,  4 
Pick.  382,  said: 

"We  never  have  adopted  the  law  stated 
to  he  settled  by  the  New  York  case  of  Pain 
V.  Packard,  that  a  surety  may  discharge 
himself,  if  upon  request  the  creditor  does 
not  sue  the  principal.  .  .  .  The  cases  cited 
of  a  discharge  to  the  surety,  where  the  prin- 
cipal may  still  be  holden,  are  chiefly  cases 
of  obligation  to  perform  some  duty  other 
than  the  payment  of  money,  where  the  terms 
of  the  contract  are  changed  by  the  obligee 
without  the  consent  of  the  surety.  .  .  . 
There  seems  to  be  no  reason,  in  the  case  of 
money  contracts,  for  discharging  the  surety 
because  the  promisee  neglects  to  sue  the  prin- 
cipal, for  the  siurety  may  pay  the  debt  and 
then  bring  an  action  himself." 

[206]  In  the  case  of  Inkster  v.  Marshall, 
First  Nat.  Bank,  30  Mich.  143,  Mr.  Justice 
Christiancy,  speaking  for  the  court,  said: 

"The  case  of  Pain  v.  Packard,  13  Johns. 
174,  7  Am.  Dec.  309  (which  has  been  fol- 
lowed in  New  York,  not  without  some  vig- 
orous protest,  and  to  some  extent  in  some 
other  States),  waa,  we  think,  a  clear  de- 
parture from  the  common  law;  and  we  find 
nothing  in  the  English  decisions  to  warrant 
the  qualifications  of  a  surety's  liabilities 
there  recognized." 

Many  other  decisions  discuss  the  doctrine 
laid  down  in  Pain  v.  Packard,  and  expressly 
decline  to  follow  it,  declaring  it  to  be  an  inno- 
vation. Davis  V.  Muggins,  3  N.  H.  231; 
Dane  v.  Corduan,  24  Cal.  157,  85  Am.  Dec. 
53;  Langdon  v.  Markle,  48  Mo.  357;  Hickok 
V.  Farmers*,  etc.  Bank,  35  Vt.  476 ;  Jenkins  v. 
Clarkson,  7  Ohio  72,  pt.  1;  Stout  v.  Ashton, 
5  T.  B.  Mon.  (Ky.)  251;  Nichols  v.  Mc- 
Dowell, 14  B.  Mon.  (Ky.)  6;  Gage  v.  Me* 
ehanics'  Nat.  Bank,  79  111.  62;  Huff  v.  Slife, 
26  Neb.  448,  41  N.  W.  289,  13  Am.  St.  Rep. 
497. 

Those  cases  hold,  in  effect,  that,  in  the 
absence  of  statute,  the  surety  has  no  right 
to  require  the  creditor  to  proceed  against  the 
principal  and  that  a  failure  to  sue  upon 
request  does  not  discharge  the  surety. 

In  Stout  v.  Ashton,  supra,  where  it  was 
proved  that  the  surety,  who  had  requested 
the  payee  to  sue  the  principal,  insisted  upon 
suit  being  brought,  the  court  said: 

"We  cannot  concur  with  the  court  below, 
by  supposing  the  surety  to  be  released  by 
the  mere  laches,  or  neglect,  of  the  obligee  to 
bring  suit.  No  case  which  has  come  under 
our  notice  goes  that  far.  On  the  contrary, 
it  is  well  settled  that  mere  delay  in  bringing 
suit,  by  the  obligee,  though  urged  to  do  so 
by  the  surety,  does  not  discharge  the  surety; 
and  for  a  good  reason.  The  surety  has  un- 
dertaken positively  to  pay  the  debt.     If  his 


obligee  will  not  sue,  and  he  is  in  danger,  he 
can  relieve  himself  by  fulfilling  his  obliga- 
tion; that  is,  by  paying  his  debt,  and  taking 
the  whip  into  his  own  hands,  and  pursuing 
his  principal." 

[206]  In  the  other  case  cited  above  from 
the  Kentucky  Court  of  Appeals  it  was  said: 

"If  he  (referring  to  the  surety)  has  an 
equitable  right  to  require  the  creditor  to  sue 
and  coerce  the  debt  out  of  the  principal,  the 
extent  of  that  right,  and  the  manner  in 
which*  he  can  avail  himself  of  it,  have  been 
defined  and  prescribed  by  statute,  and  he 
cannot  avail  himself  of  it  in  any  other  mode.*' 

In  Ohio  there  is  a  statute  on  the  subject 
similar  to  ours,  and  the  Supreme  Court  of 
that  State  in  the  case  above  cited  said: 

"Since*  this  statute  was  passed,  the  com- 
mon law  rule  has  not  been  in  force  in  thi« 
State;  and  it  is  unnecessary  to  inquire  what 
its  provisions  are,  for  it  has  given  pUoe 
to  the  statute,  and  is  repealed  by  it,  if  any 
such  rule  existed  as  that  which  would  dis- 
charge a  surety  who  gave  the  creditor  notice 
to  sue  the  principal,  by  parol,  if  the  creditor 
did  not  proceed  accordingly.  The  statute  of 
Ohio  requires  the  notice  to  be  tw  writing,*' 

We  are  convinced,  therefore,  that  the  dida 
contained  in  the  three  decisions  referred  to 
in  the  beginning  are  erroneous  and  should 
not  be  allowed  to  control  in  the  deeision  of 
this  case  on  the  question  presented.  They 
are,  therefore,  disapproved,  and  the  ruk  is 
announced  that  the  statute  on  this  subject 
controls,  and  unless  complied  with  the  sure- 
ty is  not  discharged  by  mere  inactivity  on 
the  part  of  the  creditor  or  failure  or  refusal 
to  sue  the  principal. 

The  question,  whether  or  not  the  creditor 
may  waive  the  form  of  the  notice  and  accept 
verbal  tiotice,  is  not  raised  in  the  present 
case,  and  it  is  left  for  decision  in  some  case 
in  which  it  is  directly  raised. 

The  judgment  of  the  circuit  court  is  there- 
fore reversed  and  judgment  will  be  entered 
here  in  favor  of  appellants  for  the  amount 
of  the  notes  sued  on  With  interest.  It  is  so 
ordered. 
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Introductory. 

The  earlier  cases  considering  the  sufficiency 
of  the  form  of  a  notice  by  a  surety  to  the 
principal  to  sue  the  debtor,  in  order  to  re- 
lease the  surety  from  his  liability,  in  the 
event  of  a  failure  to  sue  are  collated  in  the 
notes  to  Edmondson  ▼.  Potts,  21  Ann.  Cas. 
1365  and  Davenport  y.  State  Banking  Co. 
115  Am.  St.  Rep.  68.  The  present  note  re- 
views the  recent  cases  on  that  point. 


Necessity  of  Written  Notice, 

As  a  general  rule,  a  statute  directing  that 
the  notice  shall  be  in  writing,  is  deemed  to  be 
mandatory.  Timmons  y.  Butler,  138  Ga.  69, 
74  S.  E.  784;  Farmer  y.  Butler,  138  Ga.  72, 
74  S.  E.  785;  Johnson  y.  Longley,  142  Ga. 
S14,  83  S.  E.  952.  And  see  the  reported  case. 
In  Johnson  v.  Longley,  supra,  it  was  con- 
tended by  the  surety,  that,  about  May  1,  he 
informed  the  creditor  and  the  latter's  attor- 
ney that  he  did  not  wish  to  give  the  written 
notice  to  sue  the  principal  debtor,  as  pro- 
vided by  a  statute,  in  order  not  to  offend  the 
principal  debtor,  but  wished  them  to  bring 
suit,  which  they  agreed  to  do;  that  he  would 
have  given  the  written  notice  except  for  this 
promise;  that  they  did  not  bring  suit  at  the 
next  July  term  of  court,  as  could  have  been 
done,  but  delayed  to  do  so  until  March,  that, 
had  suit  been  brought,  a  judgment  could 
have  been  obtained  at  the  October  term  of 
court;  that  the  principal  debtor  was  in  pos- 
Bession  of  a  sawmill  and  gristmill  and  cot- 
ton gin  on  a  small  lot;  that  the  gin  was 
burned  in  November,  just  after  the  superior 
court  adjourned;  that,  had  judgment  been 
obtained  at  the  October  term  the  property 
could  have  been  levied  on  and  have  been 
in  the  hands  of  the  sheriff;  and  that  the 
surety  was  Informed  that  the  gin  was  worth 
four  or  five  hundred  dollars.  The  court 
said:  "By  section  3546  of  the  Civil  Code 
(1910),  a  surety  is  authorized,  at  any  time 
after  the  debt  is  due,  to  give  notice  in 
writing  to  the  creditor  to  proceed  to  collect  — 
the  debt  out  of  the  principal;  and  if  the 
creditor  refuses  or  fails  to  commence  an  ac- 
tion for  three  months  after  such  notice,  if 
the  principal  is  within  the  jurisdiction,  it  is 
declared  that  the  surety  shall  be  discharged; 
but  no  notice  is  a  sufficient  compliance  with 
this  section  which  does  not  state  the  county 
of  the  principal's  residence.  A  notice  in 
parol  to  sue,  however  urgent,  will  not  be  a 
compliance  with  the  statute,  so  as  to  work 
a  discharge  of  the  surety."  In  Brooks  y. 
Stevens  (Tex.)  178  &  W.  30,  it  was  said: 
''It  is  unnecessary  to  pass  upon  the  second 
and  third  propositions  under  the  first  assign- 
ment to  the  effect  that  the  surety,  Richard- 
son, orally,  and  before  maturity  of  the  note, 
insisted  that  the  note  be  not  again  extended 
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and  that  suit  be  filed  on  the  note  when  it 
matured,  and  the  insistence  not  acted  on  by 
Brooks,  as  the  faots  stated  will  not  have 
the  effect  to  release  Richardson  as  surety 
from  his  liability.  Under  the  Revised  CivU 
Statutes  of  this  state,  art.  6320,  any  person 
bound  as  surety  upon  any  contract,  when  the 
right  of  action  has  accrued,  may  require,  by 
notice  in  writing,  the  creditor  or  obligee 
forthwith  to  institute  suit  upon  such  con- 
tract, and  a  failure  to  conform  to  the  de- 
mand would  release  the  surety.  But  there  is 
neither  pleading  by  appellee,  nor  fact  found 
by  the  trial  court  to  suggest  such  defense, 
but  the  defense  made  here  is  that  Richard- 
son was  an  endorser  in  its  limited  and  re- 
stricted sense.  However,  the  propositions  of 
appellant  correctly  state  the  law.  A  verbal 
notice  by  the  surety,  not  acted  on  by  the 
creditor,  will  not  release  the  surety  from  lia- 
bility." 

The  reported  case,  is  based  on  a  statute 
providing  that:  "any  person  bound  as  surety 
for  another  in  any  bond,  bill  or  note,  .  .  . 
may,  at  any  time  after  action  hath  accrued 
thereon,  by  notice  in  writing,  require  the 
person  having  such  right  of  action  forthwith 
to  commence  suit  against  the  principal  debt- 
or'' and  that  "if  such  suit  be  not  commenced 
within  thirty  days  after  the  service  of  such 
notice,  and  proceeded  in  with  due  diligence, 
in  the  ordinary  course  of  law,  to  judgment 
and  exeeution,  such  surety  shall  be  exoner- 
ated from  liability  to  the  person  notified." 
It  is  held  that  a  yerbal  request  by  one  of 
the  sureties  to  sue  the  principal  does  not 
exonerate  the  sureties,  as  the  right  to  such 
exoneration  is  dependent  on  oompliance  with 
the  statute. 

In  Benge  y.  Eversole,  156  Ky.  131,  160  S. 
W.  911,  the  court,  referring  to  a  statute 
(Kentucky  Statutes  §  4668)  said:  "But  in 
the  case  at  bar  the  statute  above  quoted  ex- 
pressly requires  that  the  notice  shall  not 
only  be  in  writing,  but  that  it  must  be 
served  upon  the  creditor,  in  person." 


Oeneral  Sufficiency  of  Notice, 

While  the  general  rule  is  that  a  notice 
following  the  language  of  the  statute  is  suffi- 
cient, it  has  also  been  held  that  a  substantial 
as  distinguished  from  a  literal  compliance 
with  the  requirements  of  the  statute,  is 
sufficient.  Tlius  in  W.  P.  Brown,  etc.  Lumber 
Co.  v.  Steele  (Ala.)  70  So.  161,  it  appeared 
that  the  written  notice  was  as  follows:  "I 
hereby  notify  C.  M.  Hunter  to  sue,  that  I 
will  not  stay  on  note  for  G.  S.  Mussetter  any 
longer.  (Signed)  J.  B.  Steele."  The  court 
said:  "While  the  notice  is  lacking  in  tech- 
nical precision,  we  think  it  substantially 
conforms  to  the  requirements  of  the  statute. 
Code,  sec.  5396." 
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Particular  Allegations, 
Ab  to  Subettyshif. 


A  notico  given  by  the  administrator  of  a 
deceased  surety  need  not  assert  unequivocal- 
ly the  status  of  his  interstate  as  a  surety. 
Hammond  v.  MclSargue,  170  Mo.  App.  497, 
156  S.  W.  725,  wherein  the  court  said:  *'It 
has  been  decided  that  an  administrator  of  a 
deceased  surety  may  properly  give  notice 
to  sue.  .  .  .  But  conceding  that  to  be  the 
law,  yet  plaintiff  insists  that  the  notice  was 
insufficient  in  that  it  fails  to  state  definitejly 
that  Jesse  George  was  a  surety  on  the  note, 
in  that  it  used  the  expression:  'if  Jesse 
George  signed  said  note,  he  did  so  as  sure- 
ty/ etc.  Plaintiff  says,  and  bo  the  law  is, 
that  the  notice  must  be  clear  and  explicit. 
.  .  .  Notwithstanding  the  strict  construc- 
tion which  like  statutes  are  thus  shown  to 
have  received,  we  think  the  notice  in  contro- 
versy is  not  made  null  by  the  expression  4f 
Jesse  George  signed  said  notes,  he  did  so  as 
surety,'  etc.  It  is  the  administrator  speak- 
ing through  the  notice,  and  being  aware 
that  he  had  no  right  or  authority  to  make  an 
admission  binding  the  estate,  he  put  the 
statement  in  the  form  which  the  law  would 
have  given  it  had  he  omitted  the  word  'if.' " 

As  TO  Commanding  Suit. 

It  is  well  settled  that  the  notice  should 
clearly  command  or  direct  the  creditor  to 
bring  suit.  Frye  v.  Eisenbiess,  56  Ind.  App: 
123,  104  N.  £.  995;  Benge  v.  Ebersole^  156 
Ky.  131,  160  S.  W.  911;  Hammond  v.  Mc- 
Hargue,  170  Mo.  497,  166  S.  W.  725;  Na- 
tional Bank  of  Commerce  v.  Gilvin  (Tex.) 
162  S.  W.  662;  Naylor  ▼.  Anderson  (Tex.) 
178  S.  W.  620.  In  the  ease  first  cited  the 
following  notice  from  the  surety  was  held 
to  be  insufficient:  ''Elkhart,  Ind.,  U.  S.  A., 
Oct.  5,  1908.  First  State  Bank,  City.  Gen- 
tlemen— ^The  writer  having  disposed  of  his 
holdings  in  the  Valley  Paper  Company  begs 
to  advise  you  that  you  do  not  extend  any 
further  credit  on  the  strength  of  his  en- 
dorsement and  on  notes  given  by  Valley  Pa- 
pet  Company.  These  notes  fall  due  on  de- 
mand and  I  want  you  to  enforce  collection 
or  consider  my  endorsement  cancelled.  Kind- 
ly acknowledge  receipt  of  this  notice  and 
oblige.  Your  very  truly,  Cyrus  E.  Frye." 
The  court  said:  ''In  our  view  of  the  case  a 
determination  of  the  first  question  raised 
by  appellant's  brief,  viz.,  the  sufficiency  of 
such  notice  as  a  compliance  with  sec.  1267, 
supra,  'any  person  bound  as  surety  upon  any 
contract  in  writing  for  the  payment  of  money 
or  the  performance  of  any  act,  when  the  right 
of  action  has  accrued,  may  require,  by  notice 
in  writing,  the  creditor  or  obligee  forthwith 
to  institute  an  action  upon  the  contract,'  will 


dispose  of  the  appeaL  This  statute  abridges 
the  common  law  right  of  the  creditor  to  in- 
dulge the  principal  debtor  by  delay,  and  the 
surety's  right  thereunder  can  be  acquired 
only  by  proceeding  according  to  the  method 
wherein  provided.  It  should  be  stated,  how- 
ever, in  tbis  connection,  that  'the  statute  is 
remedial,  and  all  that  can  be  required  of  the 
surety  to  efifcctuate  his  discharge  is  to  brin^ 
his  act  within  the  meaning  of  the  statute.' 
.  .  .  Appellant  in  efTect  concedes  that  the 
statute  in  question  should  be  construed  as 
indicated,  but  insists  that  under  such  con> 
struction  his  notice  is  sufficient.  In  con- 
sidering the  effect  to  be  given  to  the  word 
'forthwith'  as  used  in  the  section,  this  court 
in  McMillin  v.  Deardorff,  18  Ind.  App.  428, 
48  N.  E.  233,  said,  The  word  "forthwith" 
adds  something  to  the  meaning  of  the  words 
with  which  it  is  used  in  the  statute.  It  is 
not  enough,  therefore  simply  to  require  the 
creditor,  in  the  notice,  "to  institute  an  ac- 
tion upon  the  contract,"  but  some  form  of 
words  must  be  used  which  will  be  equivalent 
to  the  requirement  "forthwith  to  institute  an 
suction  on  the  contract." '  ...  In  Has- 
kell V.  Beers,  16  Ohio  Dec.  368,  in  consid- 
ering the  sufficiency  of  a  notice  under  a 
similar  statute,  the  court  said:  'It  is  not 
necessary  that  the  notice  contain  the  exact 
language  of  the  statute.  It  is  sufficient  if 
the  notice  substantially  complies  with  the 
requirements  of  the  statute.  But  the  notice 
must  contain  the  following  essentials,  to 
wit:  (1)  It  must  be  peremptory.  It  must 
"require"  the  (2)  "Commencement  of  an  a^ 
tion;"  (3)  "Forthwith;"  (4)  It  must  be  un- 
conditional,  and  (5)  It  must  not  be  mislead- 
ing, but  should  be  easily  understood.  .  . 
The  statute  says  "forthwith,**  and  unless  that 
term  or  some  similar  language,  such  as  "at 
once*'  is  used,  to  indicate  that  prompt  action 
is  demanded,  or  something  in  the  notice  shows 
it  to  be  adversary,  it  is  not  sufficient.'  The 
first  sentence  of  the  notice  under  considera- 
tion is  not  peremptory  In  tone  but  advisorr 
only  and  relates  to  the  bank's  extension  of 
credit  generally  to  the  *Valley  Paper  Com- 
pany* on  the  strength  of  appellant^s  endorse- 
ment. This  sentence  adds  little  if  anything 
to  the  force  or  effect  of  the  writing  as  a  notice 
under  the  statute  In  question.  The  second 
sentence  expresses  a  desire  only  that  the  bank 
enforce  collection  or  consider  appellant's  en- 
dorsement, as  canceled.  This  language  indi- 
cates that  the  appellant  labored  under  the 
mistaken  idea  that  the  bank  might,  at  its  op- 
tion, on  receipt  of  the  notice  either  sue  or  can- 
cel appellant's  obligation  as  surety  on  such 
note,  w^hen,  in  fact,  his  release  under  statute 
could  only  result  after  the  expiration  of  a 
reasonable  time  after  the  receipt  of  such 
notice  within  which  the  obligee  might  bring 
Ik  suit,  and  as  a  result  of  the  failure  of  the 


SIMS  Y.  EVERETT. 
US  Ark.  19%. 


636 


obligee  without  le^l  excuse  to  bring  such 
suit  within  such  time.  .  .  .  The  language 
used  indicates  no  demand  or  notice  to  bring 
suit  forthwith,  or  at  any  time,  but  only  a 
dfisire  that  collection  be  enforced  or  that 
appellant's  endorsement  be  considered  can- 
celed.    The  notice  in  McMIUin  v.  Deardoff, 

supra,   reads:      *Jan.    31,    1896.      Mr.   : 

Sue  the  note  which  I  signed  as  surety  for 
Rue,  or  I  will  not  continue  to  be  responsible 
as  surety.  A.  B.  McMillin.'  This  language 
is  more  emphatic  than  that  in  the  notice 
under  consideration.  That  case  was  decided 
in  1897,  and  has  not  been  criticised  or  over- 
ruled and  seems  to  be  supported  by  the 
weight  of  authority  in  this  and  other  juris- 
dictions." In  Naylor  v.  Anderson  ( Tex. )  178 
S.  W.  620,  it  was  said:  "Articles  6329,  6330, 
Vernon's  Sayles'  Tex.  Civ.  Stat.,  provide  that 
a  surety  by  notice  in  writing  may  require  the 
holder  of  a  contract  for  the  payment  of 
money  forthwith  to  file  suit  thereon,  and  a 
failure  of  such  creditor  to  institute  suit 
thereon,  at  the  first  terms  of  court  convening 
thereafter,  or  at  the  second  term,  with  a 
showing  of  good  cause  why  suit  was  not  filed 
ut  the  first  term,  will  discharge  the  surety. 
But  the  notice  to  the  creditor  contemplated 
by  the  statutes  must  be  equivalent  to  an 
explicit  and  peremptory  demand  that  suit  be 
instituted  forthwith.  Tlie  letter  which  An- 
derson addressed  to  Homer  Lee,  as  found  by 
the  court,  did  not  constitute  such  notice." 
In  Benge  v.  EversoU,  156  Ky.  131, 160  S.  W. 
911,  it  appeared  that  letters  had  been  written 
by  a  surety  to  his  principal,  in  which  the 
surety  suggested  that  the  notes  on  which 
he  was  liable  should  be  sent  to  some  attorney 
for  collection,  as  he  could  then,  owing  to  his 
acquaintanceship  with  the  debtor's  affairs, 
consult  with  the  attorney  with  respect  to 
their  collection,  and  that  he  was  desirous  of 
terminating  his  liability  as  surety  before  a 
certain  date.  One  of  the  letters  was  miss- 
ing. The  controlling  statute  (Kentucky 
Statutes,  §  4668)  read  as  follows:  "A 
surety,  co-obligor,  or  cocontractor,  or  one  of 
several  defendants  to  a  judgment,  may,  by 
notice  in  writing  served  in  person  within 
the  state  on  the  creditor  or  plaintiff,  or  if 
the  plaintiff  be  a  nonresident  or  absent  from 
the  place  of  his  residence  for  the  period  of 
thirty  days  consecutively,  upon  his  agent  or 
his  attorney,  require  him  to  sue  or  issue  exe- 
cution, and  if  the  creditor  shall  not  sue  to 
the  next  term  thereafter  at  which  he  can  ob- 
tain judgment,  and  In  good  faith  prosecute 
the  suit  with  reasonable  diligence,  such  co- 
surety, co-obligor,  co-contractor,  or  defendant, 
shall  be  discharged  from  all  liability  as 
such."  It  was  held  that  the  letters  did  not 
constitute  sufficient  notice  to  relieve  the  sure- 
ty of  his  liability.  The  court  said:  "It  is 
practically  conceded  in  the  argument,  and  we 


think  it  clear  beyond  question,  that  neither 
of  the  three  letters  written  by  Eversole  con- 
stituted a  sufficient  notice  under  the  statute 
to  exonerate  him  as  surety;  and  we  do  not 
think  that  his  oral  testimony  as  to  the  con- 
tents of  the  missing  letter  is  any  stronger, 
since  he  says  he  merely  requested  her  to  send 
the  note  to  Rader,  or  some  other  attorney, 
for  collection,"  and  after  reviewing  the  au- 
thorities as  to  the  necessity  of  a  command 
to  sue  in  the  notice,  further  stated:  "It  will 
be  noticed,  however,  that  in  none  of  the 
letters  in  this  record  is  there  a  peremptory 
direction  to  collect  this  note  in  that  way. 
Each  of  the  three  letters  is  in  answer  to  a 
letter  from  Miss  Benge,  and  they  are  all 
merely  advisory  and  solicitous,  at  most. 
And,  in  view  of  the  fact  that  during  this  cor- 
respondence Eversole  collected  for  himself 
more  than  four  thousand  dollars  from  Gar- 
rison, it  is  but  natural  that  he  should  not 
have  been  so  peremptory  in  his  desire  for 
Miss  Benge  to  get  her  money  as  to  require 
her  to  sue,  since  that  might  have  interfered 
with  his  own  arrangements.  While  it  was 
competent  for  the  plaintiff  to  introduce  the 
three  letters  which  she  admitted  she  had 
received  from  Eversole,  for  the  purpose  of 
showing  what  notice  had  been  given  her,  the 
court  should  have  instructed  the  jury  that 
they  did  not  constitute  a  sufficient  notice 
under  the  statute,  and  that  the  jury  should 
disregard  them  in  making  their  verdict."  In 
National  Bank  of  Commerce  v.  Gilvin  (Tex.) 
152  S.  W.  652,  the  court,  after  holding  that 
a  statute  (Revised  Statutes,  art.  3811)  did 
not  clothe  a  surety  with  power  to  require  a 
creditor  to  proceed  against  the  estate  of  an 
insane  principal  under  guardianship  at  the 
hazard  of  discharging  the  surety  by  failing 
so  to  proceed,  said:  "We  are  of  the  opinion 
that  if  article  3811,  Revised  Statutes,  can  be 
applied  to  such  case  as  this  (and  we  think 
it  has  no  application),  the  notice  as  shown 
by  the  evidence,  as  given  by  appellee  to  ap- 
pellant, both  in  the  guardiianship  and  in  the 
administration,  was  clearly  insufficient  to 
impose  upon  appellant  any  duty  or  action 
or  active  diligence,  because  such  notice,  in 
order  to  be  effective,  must  be  a  full,  explicit, 
and  peremptory  demand  that  suit  be  brought 
forthwith,  with  tiie  further  statement  that 
the  surety  will  not  be  bound  any  further  if 
such  is  not  done.  The  notice  in  question, 
after  the  administratrix  had  been  appoint- 
ed, was  as  follows:  *Amarillo,  Texas,  Nov. 
17,  1908.  Amarillo  National  Bank  of  Com- 
merce, Mr.  J.  L.  Smith,  President,  City.  The 
note  of  J.  T.  McKinstry,  on  which  I  am  sure- 
ty, dated  in  December,  1906,  for  something 
over  five  hundred  dollars.  You  will  please 
file  your  claim  With  the  probate  court  for 
payment.  The  estate  of  said  J.  T.  McKin- 
stry is  now  being  represented  in  said  court 
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by  Mtb.  Ella  E.  McKinstry,  as  administra- 
trix, and  there  is  plenty  of  property  or  funds 
there  to  pay  you.  Please  kindly  see  to  this 
matter  at  once  and  oblige.  Yours  very  truly, 
D.  Gilvin.'  The  notice  given  during  the  pen- 
dency of  the  guardianship  was  similar  and 
in  substance  like  the  above." 

"Notice  *to  collect'  may  be  sufficient  if  the 
language  used  indicates  that  the  collection 
must  be  made  by  suit  if  necessary.  Stevens 
V.  Chorn,  8  Ky,  Opinions  680;  Wier  v.  Dick- 
ers, 11  Ky.  L.  Rep.  523."  Benge  v.  Eversole, 
156  Ky.  131,  160  S.  W.  911. 

As  TO  Persons  to  Be  Sued. 

In  W.  P.  Brown,  etc.  Lumber  Co.  v.  Steele 
(Ala.)  70  So.  161,  wherein  it  appeared  tliat 
the  payee  of  a  note  delivered  it  to  a  bank 
in  escrow,  to  be  delivered  to  the  plaintiffs  in 
part  payment  for  la9d  purchased  of  them, 
on  their  delivery  of  a  satisfactory  deed  to 
the  bank,  it  was  held  that  the  plaintiffs  were 
Bot  owners  of  the  note  in  such  a  sense  as 
entitled  them  to  maintain  a  suit  thereon,  and 
that  as  the  statutory  notice  should  mani- 
festly be  given  to  the  person  who  could  sue 
at  the  time,  it  was  properly  given  to  the 
original  payee.  The  court  said:  "A  demand 
for  suit  on  the  note  necessfirily  means 
against  the  makers  of  the  note;  and  it  was 
long  since  held  that  a  notice  to  bring  suit 
'against  the  parties*  to  a  note  is  a  sufficient 
designation  of  the  persons  to  be  sued.  .... 
This  meets  the  rule  declared  of  Shehan  v. 
Hampton,  8  Ala.  942,  946,  that:  'When  a 
statute  requires  an  individual  to  be  desig- 
nated to  another,  there  must  be  sufficient  in- 
formation given  to  enable  the  person  to  be 
ascertained  with  certainty.'  Here  there  was 
but  one  note,  and  the  payee  knew  who  was 
the  principal  debtor,  and  who  was  the  surety, 
and  the  exact  nature  of  the  Remand  could 
not  be  mistaken." 
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Taxatiom  •«•  Valuatlott   of  Property  «• 
.  Effect  of  EasemeAt. 

When  an  easement  is  carved  out  of  one 
property  for  the  benefit  of  another,  the 
market  value  of  the  servient  estate  is  thereby 
lessened,  and  that  of  the  dominant  increased. 


practically  by  just  the  value  of  the  easement, 
and  the  respective  tenements  sliould  be  as- 
sessed accordingly. 
Easements    —    EztimgnisliineiLt    ~   Tax 

Sale. 

The  foreclosure  of  a  tax  lien  and  a  sale 
of  the  premises  pursuant  to  Greater  Kew 
York  Charter  (Laws  1901,  e.  466,  §§  1036- 
1039,  as  amended  by  Laws  1908,  c.  490,  and 
Laws  1911,  c.  65)  do  ^ot  extinguish  private 
easements  of  light,  air,  and  access  of  ad- 
joining owners  over  the  land  sold,  which  were 
excluded  from  an  assessment  on  the  land, 
since  that  would  be  a  taking  of  property  with- 
out due  process  of  law. 

[See  note  at  end  of  this  case.] 

Taxes  —  Foreolomre  —  Necessary  Par* 
ties. 

In  an  action  under  Greater  New  York 
Charter  (Laws  1901,  c.  466,  §§  1035-1039,  at 
amended  by  Laws  1908,  c.  490,  and  Laws 
1911,  c.  65 )  to  foreclose  a  tax  lien,  the  owners 
of  property  adjoining  the  property  described 
at  the  tax  sale,  including  the  easements  over 
the  property  so  described,  are  not  necessarr 
parties. 
Bes  Judicata  —  Matters  Ooneluded. 

A  judgment  is  conclusive  between  the  par- 
ties and  their  privies  upon  all  matters  en- 
braced  within  the  issues  in  the  action  whieh 
were  or  might  have  been  litigated  therein, 
and  it  is  immaterial  whether  issues  are 
joined  by  an  answer  to  the  complaint  or 
tendered  bv  tlie  plaintiff  and  left  unanswered. 

[See  15' Am.  St.  Rep.  142.] 

Same. 

Such  rule  applies  as  well  to  a  judgment  bt 
default,  when  the  facts  stated  warrant  the 
relief  sought,  as  to  one  rendered  after  contest 

Taxation  —  Tax  I«iem  —  Effeot  on  Ease- 


Prior  easements  of  light,  air,  and  access 
appurtenant  to  adjoining  lands  were  not  sub- 
ject to  a  tax  lien  on  the ,  servient  estate. 

Bes  Judicata  —  Matters  Conclnded  — 
Scopo  of  Issnes. 

In  an  action  Pursuant  to  Greater  Xew 
York  Charter  (Laws  1901,  c.  466,  §§  1035- 
1039,  as  amended  by  Laws  1908,  c.  490,  and 
Laws  1911,  c.  65)  to  foreclose  a  tax  lieo, 
where  the  complaint  alleged  that  owners  oi 
adjoining  lands,  not  necessary  parties  de 
fendant,  but  made  parties  defendant,  bad 
or  might  have,  and  the  plaintiff  believed 
that  they  had  or  might  have,  an  interest 
in  or  claim  upon  the  described  prem- 
ises by  way  of  easement,  etc.,  there  is  no 
issue  as  to  whether  such  defendants  had  prior 
easements  in  the  premises  superior  to  the 
tax  lien;  and  hence,  as  to  such  easements, 
they  are  not  concluded  by  the  judgment  there- 
in. 

Taxation  —  Sale  —  Dntr  of  Pnrekastf 
to  Aooept  Enomnberod  Title, 

Easements  of  light,  air,  and  access  in  the 
premises  sold  on  the  foreclosure  of  a  tax  lien 
appurtenant  to  adjoining  lands  materially  af- 
fected its  value,  and  the  purchaser  was  not 
bound  to  accept  title  thereto. 

Taof  Lien  Co.  v.  Schulisse,  161  N.  Y.  App. 
Div.  693,  reversed. 


TAX  LIEN  CO. 

Appeal  from  Appellate  Diviflioh  of  Supreme 
Court,  First  Judicial  Department. 

Action  to  forecloBe  tax  lien.  Tax  Lien 
Company  of  New  York,  plaintiff,  and  Cath- 
erine E.  Schultze  et  al.,  defendants.  Judg- 
ment rendered  at  Special  Term  of  Supreme 
Court  reversed  by  Appellate  Division  of  Su- 
preme Court.  Wesley  E.  Barker  appeals. 
Reversed. 

[10]   The  action  was  brought  pursuant  to 
sections  1035-1039  of  the  Greater  New  York 
charter     (Laws    of    1901,    chapter    466,    as 
amended  by  chapter  490  of  the  Laws  of  1908 
and  chapter  65  of  the  Laws  of  1911)  to  fore- 
close a  tax  lien  upon  premues  described  i^. 
the  judgment  as  follows: 
'^Borough  of  the  Bronx. 
"New  Description,  Section  9. 
"Block  2277,  Lot  50. 

"Location,  East  132nd  Street,  between  Willis 
AveBue  and  ,  Brown  place ;  assessed  to  un- 
known owner ;  on  the  land  and  tax  map,  City 
of  New  York,  Borough  of  Bronx." 

Upon  the  sale  pursuant  to  the  judgment 
the  appellant  Wesley  E.  Barker  bid  the  sum 
of  $5,000  therefor  and  the  property  was  struck 
off  to  him.    He  signed  the  terms  of  sale  and 
paid    $500    on    account   thereof.     He    subse- 
quently refused  to  complete  his  purchase  for 
the  alleged  reason  that  the  premises  are  af- 
fected by  easements  of  light,  air  and  access  in 
favor  of  adjoining  owners  which  are  not  cut 
off  by  the  loreeloaure  of  the  tax  lien,  and 
which  said  liens  were  in  no  way  referred  to 
by  the  terms  of  sale.    The  plaintiff  so  far  as 
appears  from  the  record  does  not  deny  that 
there  were  easements  of  light,  air  and  access 
in  favor  of  adjoining  owners,  but  alleges  that 
all  of  the  adjoining  owners  were  made  parties 
defendant  in  the  action  to  foreclose  the  tax 
lien  and  that  some  of  them' appeared  in  the 
action  and  others  defaulted  after  being  duly 
served  with  process  and  that  the  judgment 
in  the  action  provides  "That  each  and  all  of 
the  defendants  in  the  action  who  have  been 
served  with  a  summons  and  all  persons  claim- 
ing under  them  or  any  of  them  after  the 
filing  of  the  notice  of  pendency  of  action  be 
and  they  are  herdby  forever  barred  and  fore- 
closed of  all  right,  claim,  lien,  title,  interest, 
easement  and  equity  of  redemption   [11]  in 
the  premises  affected  by  the  said  transfer  of 
tax  lien  and  each  and  every  part  thereof." 
The  motions  were  made  at  the  Special  Term 
and  were  heard  together,  one  by  the  plaintiff 
to  compel  the  appellant  Barker  to  complete 
his  purchase,  and  one  by  the  appellant  Barker 
to  be  relieved  from  his  purchase* 

Edtoard  Miehling  for  appellant. 
August  Weymann  for  respondent. 
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Chase,  J.— When  an  easement  is  carved 
out  of  one  property  for  the  benefit  of  another 
the  market  value  of  the  servient  estate  is 
thereby  lessened,  and  that  of  the  dominant 
increased  practically  by  just  the  value  of  the 
easement;  the  respective  tenements  should 
therefore  be  assessed  accordingly.  (People  v. 
Wells,  139  App.  Div.  83,  87,  124  N.  Y.  S.  36, 
affirmed  on  opinion  below,  200  N.  Y.  618,  98 
N.  E.  1129, 1263.  See  Blenis  ▼.  Utica  Knitting 
Co.  73  Misc.  61,  130  N.  Y.  8.  740,  affirmed 
149  App.  Div.  936,  134  N.  Y.  S.  1126,  af- 
firmed 210  N.  Y.  561,  104  N.E.  1127;  Smith 
v.  [12]  New  York,  68  N.  Y.  662,  557;  Peo- 
ple V.  Purdy,  143  App.  Div.  389,  128  N.  Y. 
S.  569;  affirmed  202  N.  Y.  560,  96  N.  E.  1137 ; 
Matter  of  Hall,  116  App.  Div.  729,  102  N. 
Y.   S.  6,  affirmed  189  N.  Y.  652,  82  N.  E. 

1127.) 

The  assessment  of  the  lot  described  in  the 
judgment  did  not  include  the  easements  ap- 
purtenant to  the  adjoining  real  property. 
The  assessment  of  the  servient  estate  was  sub- 
ject to  the  easements  included  in  the  assess- 
ments of  the  dominant  estiate.  As  a  neces- 
sary consequence  it  has  been  held  that  on  the 
foreclosure  of  a  tax  lien  and  a  sale  of  the 
premises  pursuant  to  sections  1035-1039  of 
the  Greater  New  York  charter,  private  ease- 
ments of  light,  air  and  access  of  adjoining 
owners  over  the  land  sold  are  not  extin- 
guished. If  property  rights  which  are,  ex- 
cluded from  an  assessment  are  sold  or  extin- 
guished by  a  tax  sale,  there  would  be  a  tak- 
ing of  property  without  due  process  of  law. 
(Jackson  v.  Smith,  153  App.  Div.  724,  138 
N.  Y.  S.  654;  affirmed  on  opinion  below  by  de- 
cision handed  down  herewith,  213  N.  Y.  630, 
107  N.  E.  1079.) 

The  owners  of  the  property  adjoining  the 
property  described  at  the  tax  sale  including 
the  easements  over  the  property  so  described 
were  not  necessary  parties  to  the  action  to 
foreclose  the  tax  lien.  They  were  ma^e  par- 
ties to  the  action  and  the  question  now  arises 
whether  the  easements  of  those  who  made  de- 
fault in  appearing  in  the  action  are  cut  off 
by  the  judgment  taken  against  them  by  such 

default. 

We  are  not  in  this  case  considering  the 
propriety  of  making  a  person  who  claims  in 
hostility  to  a  tax  lien  a  party  defendant  in 
an  action  to  foreclose  such  lien.  The  ques- 
tion before. the  court  is  as  to  the  effect  of 
making  a  person  claiming  an  interest  supe- 
rior to  a  tax  lien  a  party  in  a  case  where  the 
propriety  of  making  such  a  person  a  party 
defendant  is  not  in  any  way  presented  in  the 

action. 

It  is  a  general  rule  that  a  judgment  is 
conclusive  between  the  parties  and  their  priv- 
ies upon  all  matters  embraced  within  the 
issues  in  the  action  which  were  or  might 
have  been  litigated  therein.    It  is  inmiaterial 
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[13]  whether  issues  are  joined  by  an  answer 
to  the  complaint  or  tendered  by  the. plaintiff 
and  left  unanswered.  The  rule  applies  as 
well  to  a  judgment  by  default  when  the  facts 
stated  warrant  the  relief  sought  as  to  one 
rendered  after  contest.  (Goebel  v.  Iffla,  111 
N.  y.  170,  18  N.  E.  649.)  Was  the  question 
whether  the  defendants  had  easements  in  the 
property  described  that  are  superior  to  th« 
tax  lien  an  issue  in  the  action?  The  answer 
to  the  question  should  be  determined  from 
the  judgment  roll. 

The  judgmait  roll  was  referred  to  in  the 
notices  of  motion,  but  it  is  not  a  part  ol 
tlie  record.  In  one  of  the  affidavits  upon 
which  the  plaintiff's  motion  is  founded  it  is 
stated  that  certain  defendants  were  named  as 
such  to  cut  off  possible  easements  or  rights 
of  way.  The  statement,  we  assume,  is  that 
of  the  affiant  and  not  a  quotation  from  the 
complaint. 

It  is  in  one  of  the  affidavits  stated  that 
the  complaint  alleges  "That  all  of  the  defend- 
ants have  or  may  have  and  the  plaintiff  be- 
lieves that  such  defendants  have  or  may  have 
an  interest  in  or  claim  upon  the  real  prop- 
erty hereinafter  described  by  way  of  lien, 
mortgage,  devise,  dower  right,  purchase,  ease- 
ment, operation  ol  law,  inheritance  from  or 
marriage  with  any  of  the  above  named  de- 
fendants or  otherwise." 

It  is  not  disputed  that  the  defendants  were 
the  ownetM  of  easements  appurtenant  to  ad- 
joining lands.  Such  easements  were  acquired 
prior  to  the  tax  lien  and  were  not  subject 
to  it. 

If  a  plaintiff  in  any  foreclosure  action 
chooses  to  make  a  person  who  claims  that  he 
holds  a  lien  upon  or  interest  in  the  property 
sought  to  be  foreclosed  that  is  prior  and  bu- 
perior  to  the  claim  of  the  plaintiff,  a  party 
defendant,  either  for  the  purpose  of  deter- 
mining the  amount  qf  the  claim  and  paying 
it  from  the  proceeds  of  sale  or  of  having 
the  same  declared  to  be  subject  and  subordi- 
nate to  his  lien,  such  claim  should  be  clearly 
stated  in  the  complaint. 

When  a  plaintiff  so  clearly  states  his  claim 
in  a  complaint  [14]  the  defendant  must  ap- 
pear in  the  action  and  present  his  claim  by 
appropriate  pleading  or  pleadings,  and  if  nec- 
essary by  proof  or  suffer  the  ordinary  conse- 
quences of  a  default. 

If  the  plaintiff's  claim  is  not  so  clearly 
stated  in  the  complaint,  but  some  general 
allegations  are  used  therein  to  the  effect  that 
a  claim  is  made  by  the  defendant  "as  subse- 
quent purchaser  or  encumbrancer  or  other- 
wise," it  will  not  bar  the  defendant  of  rights 
that  are  super ioir  and  paramount  to  that  of 
the  plaintiff  if  he  default  therein.  (Lewis  v. 
Smith,  9  N.  Y.  502,  61  Am.  Dec.  706;  Mer- 
chants' Bank  v.  Thomson,  5S  N.  Y.  7;  Emi- 
grant Industrial  Sav.  Bank  v.  Goldman,  75 


N.  Y.  127;  Goebel  v.  Iffla,  supra;  Nelson  v. 
Brown,  144  N.  Y.  384,  39  N.  E.  355;  Ander- 
son V.  McNeely,  120  App.  Div.  676,  IW)  N. 
Y.  S.  278;  Fern  v.  Osterhout,  11  App.  IHt. 
319,  42  N.  Y.  S.  450;  Barker  v.  Burton,  67 
Barb.  (N.  Y.)  458.) 

Applying  the  rule  stated  to  this  case,  it 
does  not  appear  from  the  record  that  there 
was  anything  in  the  complaint  to  show  the 
defendants  that  the  plaintiff  disputed  or 
sought  to  bar  their  prior  and  superior  ease- 
ment  of  light,  air  and  access  over  the  prop- 
erty which  it  sought  to  sell  in  the  action. 

As  the  question  of  the  defendants'  having 
prior  and  superior  easements  to  the  tax  lien 
was  not  tendered  as  an  issue  in  the  foreclo- 
sure action,  the  defendants  are  not  bound  by 
the  judgment  therein. 

The  easements  over  the  real  property  bid 
off  by  the  appellant  at  the  foreclosure  sale 
materially  affected  its  value  and  he  was  not 
tendered  a  title  to  such  real  property  that  be 
was  bound  to  accept. 

The  order  of  the  Appellate  Division  shooM 
be  reversed  and  that  of  the 'Special  Term  af- 
firmed, with  costs  in  both  courts. 

Willard  Bartlett,  Ch.  J.,  Werner,  Hisooek, 
Hogan,  Miller  and  Cardoso,  JJ.,  concur. 

Order  reversed,  etc. 

NOTE*  r 

Sale  of  lAnd  for  Taxes  as  ZSztlnc«is]i« 
inii:  Private  EAsement. 

The  more  prevalent  rule  seems  to  be  that 
a  sale  of  land  for  taxes  does  not  extinguish  a 
private  easemc*nt  to  which  the  land  is  sub- 
ject. Harris  v.  Curtis,  139  App.  Div.  393, 
124  N.  Y.  S.  263;  Jackson  v.  Smith,  163  App. 
Div.  724,  138  K.  Y.  S.  654,  affirmed  213  X. 
Y.  630,  107  N.  R  1079;  Stansell  v.  American 
Radiator  Co.  163  Mich.  528,  128  X.  W.  789, 
17  Detroit  Leg.  N.  970;  Blenis  v.  UUca  Knit- 
ting Co.  73  Misc.  61,  130  N.  Y.  S.  740,  «/• 
firmed  149  App.  Div.  936,  136  N.  Y.  S.  1126, 
affirmed  210  N.  Y.  561,  104  N.  E.  1127,  mo- 
tion for  reargument  denied,  210  N.  Y.  614, 
104  N.  E.  1127;  Essery  v.  Bell,  18  Ont.  U 
Rep.  76,  13  Ont.  W.  Rep.  395.  And  see  the 
reported  case.  ^ 

*'It  would  be  an  extraordinary  state  of  the 
law  if,  by  the  sale  of  the  scfrvient  lot,  the 
title  to  the  easement  could  be  extinguished, 
and  that  without  any  notice  to  the  person 
who  uses  It,,  or  any  opportunity  giren  for 
him  to  exonerate  the  land  by  the  payment  of 
taxes,  with  right  of  report  in  cases  where  he 
is  not  the  proper  person  to  pay."  Kssery  v. 
Bell,  supra.  In  Blenis  v.  Utica  Knitting  Co. 
supra,  the  court,  in  discussing  the  effect  of 
a  statute  providing  that  the  purchaser  at  a 
tax  sale  obtains  an  absolute  title  free  from 
all  incumbrances,  said:     '*The  sl^tutes  rdat- 
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ing  to  tax  sales  in  the  county  of  Oneida, 
which  provide  that  the  purchaser  at  such 
sales  obtaina  an  absolute  title  free  from  all 
incumbrancesy  cannot,  in  mj  opinion,  go  fur- 
ther than  to  invest  the  purchaser  with  the 
title  that  the  owner  of  the  property  had,  free 
from  liens  by  the  way  of  incumbrances  placed 
thereon.  In  other  words,  it  cannot  divest  a 
party,  situated  as  the  plaintiff  is  here,  from 
a  property  right,  such  as  a  servitude  or  €>ase^ 
ment  lawfully  acquired  prior  to  the  levying 
of  the  tax  under  which  the  sale  was  made; 
and  this,  especially,  when  he  was  not  made 
a  party  to  the  proceeding.  Indeed,  to  so  di- 
vest him  would,  in  my  opinion,  infringe  his 
constitutional  rights,  in  that  it  would  de- 
prive him  of  property  rights  without  due 
process  of  law.  .  .  .  The  claim  that  the 
tax  deeds  of  both  the  conveyed  and  uncon- 
veyed  lots  in  block  2,  other  than  those  of  the 
plaintiff  and  defendant,  destroyed  the  case- 
ment or  servitude  imposed  upon  them,  I 
think  cannot  be  maintained  by  authority. 
The  purchasers  at  the  tax  sales,  the  county 
in  the  one  case  and  Frank  H.  Clark  in  the 
other,  could  acquire  no  better  title  than  their 
immediate  grantors  or  Mathews  had  or  could 
give;  nor,  indeed,  could  Mathews'  assignee, 
by  allowing  the  property  to  go  to  tax  sale 
and  by  subsequent  purchase  by  him,  enlarge 
his  title.  All  such  purchasers  took  title  bur- 
dened as  the  premises  were;  for,  if  they  did 
not  have  actual  notice  of  the  situation  (of 
which  it  must  be  said  the  assignee  did  have), 
they  had  constructive  notice,  as  the  recording 
acta  clearly  apply.  .  .  .  The  prior  deeds 
of  Mathews  and  the  map  made  by  him  and 
delivered  to  his  assignee,  and  on  file  prior  to 
the  time  of  the  tax  sales  were  all  sufficient 
notice  to  purchasers  of  the  servitude  or  ease- 
ment in  question.  To  say  that  the  alleyway 
could  thus  be  destroyed  would  be  to  say,  with 
nearly  equal  propriety,  that  Mathews  avenue 
to  its  center  could  also  be  destroyed,  as  con- 
veyances of  these  lots  carried  the  title  to  the 
center  of  the  avenue."  In  Harris  v.  Curtis, 
139  App.  Div.  393,  124  N.  Y.  S.  263,  it  ap- 
peared that  a  right  to  draw  water  for  the 
purpose  of  power  was  reserved  in  the  convey- 
ance of  a  mill  property.  It  was  held  that 
the  fact  that  the  purchasers  at  a  foreclosure 
sale  of  the  mill  property  permitted  the  land 
to  be  sold  for  the  nonpayment  of  taxes  did 
not  relieve  the  lan4  of  the  easement  or  de- 
stroy the  servitude  which  the  original  grant- 
or had  placed  on  it.  In  Essery  v.  Bell,  18 
Ont.  L.  Kep.  76,  13  Ont.  W.  Rep.  395,  it 
appeared  that  the  purchaser  of  land  subject 
to  an  easement  and  which  was  sold  for  taxes 
was  the  mortgagee  of  the  land.  .The  court, 
in  holding  that  the  sale  did  not  extinguish 
the  easement,  said:  "In  this  case  .  .  ■. 
the  purchaser  appears  to  have  been  tho  mort- 
gagee of  the  servient  tenement,  over  wliose 
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soil  the  easement  ran,  and  whose  duty  it  was 
to  pay  the  taxes.  It  would  be  a  piece  of 
strategy  not  to  be  encouraged  if  he  let  the 
taxes  go  into  arrear  and  bought  for  the  pur- 
pose of  extinguishing  the  easement  subject  to 
which  he  acquired  his  mortgage."  In  Stensell 
V.  American  Radiator  Co.  163  Mich.  528,  128 
N.  W.  789,  17  Detroit  Leg.  N.  970,  it  ap- 
peared that  the'  owner  of  the  servient  land 
was  also  the  owner  of  a  part  of  the  dominant 
lands.  The  servient  land  was  sold  for  taxes 
aad  was  bought  in  the  name  of  a  third  person 
for  the  benefit  of  the  owner  who  also  secured 
a  tax  lease  for  ninety-nine  years.  It  was 
held  that  the  acquisition  of  the  title  through 
the  tax  sale  and  tax  lease  was  a  mere  dis- 
charge of  the  owner's  duty  and  did  not  de- 
stroy the  eaaement  of  the  other  dominant 
owners. 

In  some  jurisdictions  the  rule  is  Ipllowed 
that  a  valid  sale  of  land  for  taxes  extin- 
guishes a  private  easement  to  which  the  land 
is  subject  on  the  ground  that  the  purchaser 
at  a  tax  sale  is  clothed  with  a  new  and  com- 
plete title  in  the  land.  Hill  v.  Williams,  104 
Md.  595,  66  Atl.  413;  Hanson  v.  Carr,  66 
Waah.  81,  118  Pac.  927.  In  the  case  first 
cited,  it  was  said  .*  " Aasuming  that  the  strip 
of  ground  12  feet  6  inches  wide  which  runs 
baek  from  Pennsylvania  avenue  a  depth  of 
87  feet  to  a  four-foot  alley  in  the  rear  of  the 
three  lots  owned  by  Mrs.  £(ill  under  the  Sling- 
luff  deed  is  an  alleyway;  can  it  be  assessed 
for  purposes  of  taxation?  It  Is  not  a  public 
street  or  alley.  It  was  designed  for  the  use 
of  the  occupants  of  the  three  lots  conveyed 
by  the  Slingluff  deed  to  Mrs.  Hill,  and  the 
only  interest  or  estate  aeqn'tred  by  the  grantee 
under  that  deed  in  that  strip  of  ground  was 
a  right  of  way  from  Pennsylvania  avenue  to 
the  lour-fbDt  alley  in  the  rear  of  her  t^ree 
lots.  As  the  fee-simple  title  remained  in  the 
Slingluff  estate,  the  land  was  properly  as- 
sessed to  that  estate.  .  .  .  The  antece<lent 
creation  of  a  private  easement  in  this  strip 
of  land  could  not,  under  any  known  legal 
principle,  exempt  it  from  taxation.  It  there- 
fore continued  to  be  taxable  after  the  crea- 
tion ol>  the  easement  just  aa  it  had  been  be* 
fore,  and,  if  the  taxes  were  not  paid  it  was 
liable  to  be  sold,  even  though  by  such  a  sale 
the  easement  would  be  destroyed,  because  the 
purchaser  at  a  tax  sale,  when  the  proceedings 
were  regular,  is  clothed  with  a  new  and  com- 
plete title  in  the  land,  under  an  independent 
grant  from  the  sovereign  authority,  which 
bars  or  extinguishes  all  titles  and  incum- 
brances of  private  persons,  and  all  equities 
arising  out  of  them."  In  Hanson  v.  Carr»  66 
Washl  81,  118  Pac.  927,  it  was  said:  "The 
tax  lien  is  paramount  to  all  other  liens  or 
claims.  When  foreclosure  of  such  lien  is 
made  and  real  estate  is  sold  thereunder,  the 
fee  passes  to  the  purchaser,  and  all  grants 
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made  by  the  owner  of  the  fee  must,  of  course, 
fall  with  the  foreclosure.  .  .  .  This  must 
be  the  rule.  Otherwise  the  owner  of  real  es- 
tate may  grant  an  easement  .  .  .  and  sur- 
render possession  of  the  real  estate  to  such 
grantee,  and,  upon  foreclosure  of  the  tax  lien 
by  the  state,  the  purchaser  would  acquire 
only  the  fee,  subject  to  the  easement  .  .  . 
which  would  destroy  the  priority  of  the  tax 
lien.  ...  No  doubt  the  defendants,  prior 
to  the  foreclosure  proceedings,  might  have 
had  the  land  upon  which  their  easement  was 
located  segregated,  and  a  pro  tanto  reduction 
of  the  tax,  under  Rem.  &  Bal.  Code,  §  9258. 
Coolidge  V.  Pierce  County,  28  Wash.  95,  68 
Pac.  391.  But  having  neglected  that  remedy, 
it  is'  too  late  to  say  that  the  easement  did 
not  go  with  the  land  to  the  purchaser  at  the 
tax  sale." 

In  Smith  ▼.  Griffin,  14  Colo.  429,  23  Pac. 
906,  it  appeared  that  the  owner  of  a  tract  of 
land  subdivided  it  into  lots  and  left  an  alley- 
way in  the  rear  of  the  lots.  No  statutory 
dedication  to  the  city  for  public  purposes  of 
this  strip  was  made,  and  it  was  not  conveyed 
by  deed  in  the  sale  of  the  lots.  It  was  held 
that  a  sale  of  the  strip  of  land  for  taxes 
barred  the  right  of  the  original  owner  to 
maintain  a  suit  brought  on  the  ground  that 
the  closing  of  the  alley  by  the  purchaser 
under  the  tax  sale  constituted  a  nuisance 
which  he  was  entitled  to  have  abated. 


V. 


MEIXI8,  PIRIE  AND  OOMPAKT. 

Minnesota  Supreme  Court — November  27, 

1914. 

127  Minn.  893;  149  N.  W.  663. 


Oorporatloss  «-  Proof  of  ValiM  of  As* 
■ets. 

1.  Where  the  assets  of  a  corporation  are 
shown  to  include  various  items  of  property, 
a  witness  should  not  give  an  opinion  as  to 
the  aggregate  value,  until  he  has  shown  quali- 
fication to  estimate  the  value  of  the  several 
items. 

[See  Ann.  Cas.  191 5C  64,  as  to  evidence  of 
value  of  stock.] 

Trover     —     OonToralon     of     Corporate 
Stock  <^  Moasvre  of  Dantaeoa. 

While  the  par  value  of  stock  is  presump- 
tively the  measure  of  damages  for  its  con- 
version, if  it  appears  that  the  corporation  has 
been  in  existence  but  a  short  time,  that  there 
have  been  no  sales  of  stock,  and  that  the 
assets  are  depleted,  an  instruction  that  the 


damages  are  to  be  determined  by  the  amount 
which   a   person   wishing   to   buy   the  stock 
would  expect  to  pay  is  not  error. 
[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Hennepin 
county:     Waite,  Judge. 

Aotion  for  conversion  of  stock.  Herbert 
Hawkins,  plaintiff,  and  Mellis,  Pirie  and 
Company,  defendant.  Judgment  for  defend- 
ant. Plaintiff  appeals.  The  facts  are  stated 
in  the  opinion.    Affibhed. 

H.  W.  Volk  for  appellant. 
Edwin  8.  Slater  for  respondent. 

[393]  Holt,  J. — The  action  is  against  the 
corporation  for  the  conversion  of  220  shares 
of  its  capital  stock,  issued  to  plaintiff  and 
fully  paid  for.  The  corporation  denied  the 
conversion  and  counterclaimed  for  [394] 
$1,000,  the  price  of  100  additional  siures 
issued  to  plaintiff  but  not  paid  for.  The  de- 
fendant recovered  a  verdict  for  $71.15. 
Plaintiff  appeals  from  the  order  denying  a 
new  trial. 

The  verdict  must  be  based  upon  the  con- 
clusion that  defendant  had  converted  220 
shares  of  the  320  belonging  to  plaintiff  and 
also  that  he  had  not  paid  for  the  100  shares 
not  converted.  The  first  proposition  is  of 
course  in  accord,  with  plaintiff's  contention 
and  of  the  latter  he  does  not  complain.  The 
errors  assigned  relate  wholly  to  the  ascertain- 
ment of  the  damages  for  the  shares  con- 
verted; and  include  a  ruling  touching  the 
admissibility  of  evidence  bearing  upon  value, 
an  instruction  to  guide  the  jury  in  the  deter- 
mination thereof,  and  their  estimate  of  the 
value  or  damages. 

Only  one  ruling  on  the  reception  of  evi- 
dence is  questioned.  Plaintiff,  who  had  been 
the  secretary  of  the  corporation  from  it^  in- 
ception until  about  a  month  prior  to  the 
alleged  conversion,  when  on  the  witness  stand, 
was  asked  this  question  in  regard  to  the  as- 
sets :  "Now,  kindly  state  what  was  the  value 
in  dollars  and  cents  as  near  as  you  can  ^tate, 
on  November  22,  1910?**  An  objection  that 
no  foundation  was  laid  was  interposed  and 
sustained.  The  court  then  reminded  counsel 
that  the  witness  would  not  be  permitted  to 
give  a  blanket  value  before  he  had  first  shown 
some  qualification  to  testify  as  to  the  value 
of  the  various  items  composing  the  assets. 
Thereupon  appellant's  counsel  said  "I  will 
excuse  him  from  answering  more  at  present, 
and  try  to  get  the  matter  in  better  shape," 
No  further  attempt  was  made  to  elicit  esti- 
mates of  the  value  of  the  assets  from  the 
witness.  It  is  clear  that  no  reversible  error 
is  found  in  the  ruling  of  the  court. 

The  substance  of  the  part  of  the  charge 
upon  which  error  is  predicated  stated:    That 


in  case  the  oonveraion  was  pro^eet^  the  maas^ 
ure  of  the  damagee  would  be  the  aetual  value 
of  the  stock  converted;  that  ordinarily  that 
would  be  the  measure,  but  it  appeariad  that 
the  stock  had  no  market  value  since  it  was 
not  listed,  quoted  or  dfered  for  sale;  that 
evidence  had  been  introduced  tending  to  show 
the  condition  of  the  business  of  the  company ; 
that  the  par  value  of  the  stock  was  to  be 
considered  by  the  jury,  but  was  not  to  be 
taken,  as  contended  by  plaintiff,  to  be  the 
measure  of  recovery  in  the  [895]  absence  of 
absolute  proof  by  defendaat  that  it  was  not 
worth  that  amount.  The  court  then  contin^ 
ued:  "I  am  of  the  opinion  that  the  par  value 
of  the  stock  is  one  of  the  things  to  be  con- 
sidered by  you,  and  in  doing  so  you  should 
take  into  account  the  financial  condition  of 
the  company,  the  nature  of  the  business  and 
all  other  tilings  which  will  enable  you  to 
form  an  opinion  as  to'  the  actual  value  of  the 
stock.  I  am  aware  of  the  fact  that  when  I 
say  value  of  the  stock  I  am  using  an  am* 
biguoufi  term,  because  we  have  to  have  some 
kind  of  yard  stick  to  measure  the  value,  as 
the  ordinary  standard  does  not  apply  in  this 
case.  I  know  of  no  better  rule  for  you  to 
adopt,  if  you  get  that  far  in  the  case,  than 
to  ascertain  and  determine  from  the  evidence 
what  a  person  who  wanted  to  buy  stock  in 
this  corporation  would  reasonably  expect  to 
pay  for  this  block  of  220  shares."  There  we^e 
no  instructions  requested,  and  no  corrections 
or  modifications  asked  when  the  case-  was 
submitted  to  the  jury.  As  the  evidence  stood 
we  believe  the  substance  of  the  charge  perii*" 
sent  and  proper.  It  is  true  that  the  par 
value  of  the  shares  of  corporate  stock -may 
be  taken  as  the  actual  value  in  the  absence  of 
other  evidence  bearing  on  ike  question. 
Thompson,  Corporations,  §  3496;  Harris's 
Appeal  (Pa.)  12  Atl.  743;  Brinkerhoff-Far-' 
ris  Trust,  etc.  Go.  v.  Home  Lumber  Co.  118 
Mo.  447,  24  S.  W.  129;  Moffitt  v.  Hereford, 
132  Mo.  518,  34  S.  W.  252.  In  the  caw  at 
bar  it  was  shown  that  after  the  corporation 
had  been  in  operation  a  little  over  a  year  its 
original  capital  of  $10,000  had  dwindled  to 
$6,846.09  in  book  assets.  This  is  adequate 
reason  for  saying  that  the  par  value  was 
not  presiimptively  the  actual  value  of  the 
stock.  In  Uncle  Sam  Oil  Co.  v.  Forrester, 
79  Kan.  611,  100  Pac.  512,  it  was  held  that, 
where  in  an  action  for  conversion  the  com- 
plaint alleged  the  value  to  be  less  than  par, 
the  introduction  of  the  share  certificate  of 
stock  showing  its  par  value,  was  not  suffi- 
cient evidence  to  permit  a  recovery  for  the 
damages  alleged.  The  rule  given  by  the  court 
that  the  jury  was  "to  ascertain  and  deter-' 
mine  from  the  evidence  what  a  person  who 
wanted  to  buy  stock  in  this  corporation 
would  reasonably  expect  to  pay  f<Jr  this  bk)ck 
of  220  shares,"  may  not  have  fuiikished  a 
Ann.  Gas.  1916C. — 41. 
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great  ideal  of  assistance.  But  in  'vieiw  of  the 
evideBce  we  are  not  prepared  to  say  it  was 
misleading.  When  stock  in  a  eorpot ation 
[896]  has  not  figured  in  the  markets,  and 
there  have  been  no  sales  or  dealings^  therein, 
its  actual  value  must  be  determined  at  the 
fair  price  which  a  person  who  desires  to  buy 
would  be  willing  to  pay,  talcing  into  consid- 
eration the  original  capital,  how  far  there 
has  been  profit  or-  loss  in  the  business  car- 
ried on,  the  assets  and  liabilities,  the  future 
prospects,  and  everything  that  goes  to  affect 
the  value  of  the  shares  of  stock.  It  is  also 
claimed  that  the  verdict  is  perverse,  or  de- 
monstrably wrong.  The  record  is  very  meager 
as  to  the  nature  of  the  business  undertaken 
by  this  corporation.  It  would  seem,  however, 
thai  three  or  four  men  farmed  the  corpora- 
tion presumably  to  examine,  audit  or  open 
books  of  account.  They  agreed  upon  the 
salary  each  was  to  draw.  Some  real  estate 
was  held,  but  whether  this  was  in  part  pay* 
meat  for  stock  or  a  side  issue  in  the  business 
does  not  appear;  also  furniture  and  fittings 
were  acquired;  and  some  loans  made  or 
credits  given.  There  is  no  evidence  as  to  the 
actual  value  of  these  items,  save  the  value  as 
carried  on  the  corporation  books  on  March  31, 
1911,  at  which  time  there  was  cash  on  hand 
or  in  bank  of  $5,327.57.  The  books  also  show 
that  during  less  than  a  year  while  plaintiff 
was  connected  with  defendant,  there  was  an 
impairment  of  the  capital  of  more  than  $2,000 
and,  as  stated  above,  five  months  later  an  im- 
pairment of  more  than  $3,000.  No  dividend 
was  ever  declared,  but  the  salaries  of  the 
officers  were  speedily  depleting  the  capital. 
We  have  looked  in  vain  for  any  earnings  from 
the  business  carried  on.  Under  these  cir- 
cumstances we  are  not  prepared  to  hold  that 
the  verdict  of  the  jury,  fixing  the  value  of 
the  220  shares  of  stock  converted  at  $71  less 
than  the  price  plaintiff  agreed  to  pay  for  the 
100  shares,  is  not  fairly  supported  by  the 
evidence. 
'  Order  affirmed. 


Measure 


XOTE. 

of    Damages    for    Conversion 
of  Sliares  of  Stoolc« 


The  measure  damages  for  the  conversion  of 
shares  of  stock  is  the  fair  value  of  the  stock 
at  the  time  of  the  conversion.  Goodall  v. 
Clarke,  21  Ont.  L.  R.  614,.  18  Ann.  Cas.  608 
(appeals  dismissed  23  Ont.  L.  Rep.  ^7,  18 
Ont.  W.  Rep.  185,  and  44  Can.  Supp.  Ct.  284) . 
The  reported  case  holds  that  the  value  of 
corporate  stock  for  the  purpose  of  awarding 
damages  for  its  conversion,  where  it  has  no 
market  value,  must  be  determined  by  consid- 
ering the  fair  price  at  which  a  purchaser 
would  buy  the  stock  in  view  of  the  original 
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capital  of  the  company^  its  assets  and  lia- 
bilities, its  profit  and  loss  account,  its  future 
prospects,  and  all  other  factors  which  tend  to 
affect  the  value  of  the  shares.  The  recent  case 
of  Hetrick  ▼.  Smith,  67  Wash.  664,  122  Pac. 
363,  supports,  to  a  certain  extent,  the  doc- 
trine of  the  reported  case.  It  appeared  there- 
in that  a  trustee  had  wrongfully  converted 
to  his  own  use  the  stock  of  a  company  as  well 
as  its  business,  goods,  fixtures  and  earnings. 
In  an  action  by  the  beneficiary,  who  was  also 
the  manager  of  the  company,  for  converting 
the  stock  it  was  held  that  as  the  shares  had 
no  market  value  their  value  for  the  purpose 
of  assessing  damages  should  be  ascertained 
by  showing  the  value  of  the  property  and 
business  of  the  corporation  at  the  date  of  the 
conversion  and  deducting  therefrom  its  lia- 
bilities at  that  time.  It  was  further  held  in 
that  case,  that  as  the  trustee  had  notified  the 
beneficiary  not  to  collect  the  account?  re- 
ceivable they  should  be  figured  at  their  face 
value,  and  that  an  inventory  of  the  mer- 
chandise on  hand  made  by  two  witnesses  at 
a  time  near  the  date  of  the  conversion  should 
be  accepted  to  establish  its  value  where  the 
cestui  que  trust  herself  offered  no  evidence  as 
to  its  worth.  In  Central  Trust  Co.  v.  West 
India  Imp.  Co.  144  App.  Div.  560,  129  N.  Y. 
S.  730,  it  appeared  that  securities  consist- 
ing of  corporate  stocks  and  bonds  which  had 
no  market  value  haid  been  sold  at  auction  by 
a  trust  company  with  which  they  had  been 
pledged.  In  an  action  for  their  value  by  a 
person  who  proved  his  prior  e(|ttitable  right 
to  the  securities,  the  court  said:  "Under 
those  circumstances,  the  court  will  seek,  by 
such  evidence  as  is  available,  to  ascertain,  as 
nearly  as  possible  the  amount  of  damages 
which  plaintiff  has  suffered,  and  will  not  halt 
'because  the  situation  is  novel,  and  the  ordi- 
nary methods  proving  values  are  not  availa- 
ble, but  will  resort  to  some  practical  means 
that  will  be  just  to  both  parties.'  ...  On 
March  1,  1898,  the  defendant  Trust  Company 
undertook  to  deal  with  the  securities  pledged 
to  it,  all  of  which  were  covered  by  plaintiff's 
prior  mortgage,  by  selling  them  at  auction 
for  the  sum  of  two  hundred  thousand  dollars, 
thereby  substituting  that  sum  for  the  securi- 
ties themselves.  This  sum  must  be  taken  as 
representing  the  value  of  the  securities  on 
tbe  day  of  the  sale,  and  the  defendant  surely 
can  have  no  just  cause  of  complaint  if  it 
be  now  held  chargeable  with  the  price  received 
for  the  securities  at  a  sale  conducted  by  its 
order,  at  a  time  selected  by  itself.  It  is  of  no 
moment  that  the  securities  were  sold  in  a 
single  lot  so  that  it  cannot  be  determined  how 
much  was  bid  for  the  stock,  how  much  for 
the  seoortd  mortgage  bonds,  and  how  much 
for  the  chance  of  procuring  first  mortgage 
bonds.  All  of  these  securities  were  subject 
to  plaintiff's  prior  lien,  and  the  manner  of 


their  sale  waa  of  defendant's  own  ehoosing. 
Nor  does  it  affect  the  price  bid  as  an  evi- 
dence of  value  that  the  securities  were  bid 
in  by  McDonald,  who  was  liable  upon  the 
notes  intended  to  be  secured  by  the  pledge 
of  the  securities  to  defendant  Truat  Company, 
or  that  notes  were  turned  in,  instead  of 
cash,  for  a  portion  of  the  purchase  price.  All 
this  was  with  defendant's  assent,  which  by  m 
assenting  applied  to  the  payment  of  the  notes 
the  securities  which-  it  had  been  warned  were 
claimed  by  plaintiff.  The  case  is  precisely 
the  same  as  if  the  defendant  Trust  Company 
had  sold  the  securities  for  cash  and  bad 
turned  that  cash  over  to  the  holders  of  the 
notes.  As  the  plaintiff  had  the  right  at  all 
times  to  possessicm  of  the  securities,  that 
right  at  once  attached  to  the  proceeds,  when 
the  defendant  Trust  Company  had  consuin- 
mated  the  conversion  of  the  securities  by 
selling  them.  It  thai  became  a  trustee  de 
son  tort  for  the  benefit  of  plaintiff,  if  the 
latter  ultimately  succeeded,  as  it  has  done, 
in  establishing  its  preferential  right  to  the 
securities.  From  that  moment  the  plaintiff 
became  entitled,  at  the  very  least,  to  the 
price  realized.  Upon  the  undisputed  evidence 
in  the  case,  therefore,  it  becomes  possible  to 
estimate  the  plaintiff's  damages  at  the  sum  of 
two  hundred  thousand  dollars,  with  interesi 
from  March  1,  1898." 

It  has  been  held  that  the  measure  of  dam- 
ages for  the  conversion  of  shares  of  stock  ia 
the  market  value  on  the  dav  of  the  conve^ 
sioa,  that  is,  the  time  when  the  owner,  being 
entitled  to  the  Immediate  possession  of  the 
stock,  demands  it  and  his  demand  is  re- 
fused. Grimes  v.  BamdoUar,  58  Colo.  421, 
148  Pac.  256;  Bums  v.  Shoemaker,  172  III 
App.  290;  Robinson  Min.  Co.  v.  Riepe,  37 
Nev.  27,  138  Pac.  910.  See  also  Hetrick  v. 
Smith,  67  Wash.  664,  122  Pac.  363.  Under 
this  rule  the  owner  of  the  shares  is  entitled 
to  an  additional  amount  equal  to  any  divi- 
dends paid  on  the  converted  stocks  up  to  the 
date  of  his  demand  for  them.  Grimes  ▼■ 
BamdoUar,  58  Colo.  421,  148  Pac.  256.  And 
he  is  also  entitled  to  interest  on  the  entire 
amount  from  the  date  of  the  conversion  to 
the  time  of  the  Verdict.  Grimes  v.  Barn- 
dollar,  58  Colo.  421,  148  Pac.  256;  Bums  t. 
Shoemaker,  172  III.  App.  290;  Robinson  3liB. 
Co.  V.  Riepe,  37  Nev.  27,  138  Pac  910. 

Where  corporate  stocks  have  been  convfft- 
ed  by  a  roalioiotu  wrongdoer  the  owter  may 
recover  an  amount  equal  to  the  highest  prices 
reached  by  the  stocks  to  the  time  of  trial 
provided  it  appears  that  the  owner  bu 
brought  his  action  promptly  after  the  con- 
version and  that  he  has  pressed  the  suit 
with  reasonable  celerity,  and  also  that  the 
stocks  made  their  top  prices  during  the  time 
when  the  action  was  being  so  pressed.  Kst- 
anaugh  v.  Mclntyre,  74  Misc.  222,  133  N.  Y. 
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S.  679,  ptdgmmi  affl'rmed  151  App.  Dit.  910, 
135  N.  Y.  S.  1120.  In  thkt  ease  it  was  also 
held  that,  under  stieh  circuitteftaiiceB,  the 
owner  was  not  entitled  to  interest. 

In  California  the  measure  of  damages  for 
the  conversion  of  shares  of  stock  is  regulated 
by  statute  which  declares  as  follows:  "The 
detriment  caused  hy  the  wrongful  conversion 
of  personal  property  is  presumed  to  b«e: 
First.  The  value  of  the  property  at  the  time 
of  the  conversion,  with  the  interest  from  that 
time,  or,  where  the  action  has  been  prose- 
cuted with  reasonable  diligence,  tlie  highest 
market  value  of  the  property  at  any  time 
between  the  conversion  and  the  y#rdict,  with- 
out interest,  at  the  option  of  the  injured 
party."  See  Myers  v.  Chittyna  Exploration 
Co.  20  Cal.  App.  418,  129  Pac.  469;  Potts  V. 
Paxton  (Cal.)  153  Pac.  957. 

In  Shewalter  v.  Wood  (Mo.)  188  8;  W. 
1127,  it  was  held  that  where  the  certificate 
of  a  share  of  stock  which  was  alleged  to 
have  been  converted  was  not  inddrsed,  and 
there  was  no  proof  that  th«  owner  thereof 
had  lost  the  share  which  it  represented  and 
had  not  therefore  been  deprived  of  his  status 
as  a  shareholder,  he  should  recover  nothing 
beyond  what  it  would  cost  him  to  procure  a 
substituted  certificate.  In  that  case  it  was 
said  obiter  that  where  shares  of  stock  have 
been  converted  the  measure  of  damages,  in 
the  absence  of  proof  to  the  contrary,  \b  the 
face  value  of  the  8t6ck.  The  same  statement 
is  made  in  the  reported  case. 
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Arkansas  Supreme  Court*-June  1,  1914. 
lia  Ark,  253,'  les  S,  W.  140. 


PnUle  Oftoer*  —  V»oaaoy  —  Death  be- 
fore Commenoement  of  Term. 

Where  an  officer  elected  to  succeed  himself 
dies  before  tihe  commencement  of  his  second 
term,  a  Vacancy  is  thereby  created  for  the 
first  term,  but  not  in  the  second  term,  and 
one  duly  ajp pointed  and  qualified  to  fill  the 
vacancy  in  the  first  term  holds  during  the 
unexpired  term  of  the  deceased  officer  and 
until  his  successor  has  b^en  elected  or  ap- 
pointed and,  qualified  as  provided  by  law. 

[See  17  Ann.  Gas.  86.] 

^Otlierwise'*  —  Meaning  of  Temi« 

Under  8p.  Laws  1911,  p.  1026,  providing 
that,  when  any  vacancy  in  the  office  of  road 
overseer  shall  occur  fiom  any  cause  whatever 
or  upon  failure  to  elect  by  a  lie  vote  or  other- 


wise, the  county  court  or  judge  thereof  in 
vacation  shall  appoint  an  overseer  for  such 
district  or  to  fill  such  vacancy,  where  a  road 
overseer  elected  to  succeed  himself  died  be- 
fore the  commencement  of  his  second  term, 
the  county  judge,  upon  his  failure  to  qualify 
for  the  second  term,  had  power  to  appoint  an 
overseer,  since  the  phrase  "or  otherwise" 
should  he  given  its  broadest  and  most  compre- 
•  bensive  meaning,  'Ud  a  different  manner,  in 
any  oth^  way,'^  it  being  the  intention  of  the 
legislature  to  authorize  the  county  judge  to 
appoiat  where  there  is  no  election  or  where 
the  person  elected  for  any  reason  fails  ta 
qualify. 

[See  note  at  end  of  this  case.] 

Appeal  from'  Circuit  Court,  Sebastian 
count j'-,  Greenwood  District:  Hon,  Judge. 

Action  to  try  title  to  office^  Virgil  Townsr 
ley,  plaintiff',  and  W.  A«  Hartsfield,  defend- 
ant. Judgment  for  defendant.  Plaintiff  ap- 
peals.    Affibmed. 

[268]  At  the  general  election  in  1910, 
Frank  Irvin  was  elected  road,  overseer  of 
Center  Township  in  the  Greenwood  District 
of  Sebastian  County,  Arkansas.  The  statute 
provides  that  his  term  of  oflSce  shall  be  the 
same  as  that  for  township  and  county  of- 
ficers. See  Act  No.  177,  Acts  1906,  approved 
April  18,  1905.  Irvin  entered  upon  the  dis- 
charge of  his  duties  as  such  road  overseer, 
and  continued  in  said  offiee  until  his  death, 
some  time  in  October,  1912.  At  the  general 
election  held  in  191^  he  was  again  elected 
to  the  offiee  of  toad  overseer.  He  died  be^ 
fore  his  first  term  expired,  and  on  the  29th 
day  of  October,  1912,  the  county  judge  of 
Sebastian  County  appointed  Virgil  Townsley 
to  fill  the  vacancy  caused  by  his  death.  In 
November,  1912,  a  new  county  judge  having: 
oome  into  office,  W.  A.  Hartsfield  was  api- 
pointed  road  overseer  for  said  township;  and 
the  latter  qualified  and  entered  upon  the 
discharge  of  the  duties  of  said  office.  This 
19  a  proceeding  by  Virgil  Townsley  against 
W.  A.  Hartsfield  to  [254]  try  the  title  toe 
said  office.  The  decision  of  the  lower  oourt 
was  in  favor  of  Hartsfield,  and  Townsley  has 
appealed. 

Je98e  A.  Harp  for  appellant. 
Pryor  d  Miles  for  appellee. 

[285]  Habt,  J.  {after  stating  the  facte).*— 
It  will  be  noted  from  the  statement  of 
facts  that  Irvin  died  while  he  was  serving 
his  first  term,  and  before  his  new  term  had 
eommenced.  The  general  rule  is  that  if 
the  deceased  was  himself  the  incumbent  of 
the  office  and  was  elected  to  succeed  himself, 
a  vacaincy  is'  created  in  the  first  term  by 
his  death ;  but,  by  the  weight  of  authority,  at 
the  commencement  of  the  second  term,  noi 
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new  vaeancy  arisefl,  and  tlie  appointee  for 
the  balanoe  of  the  first  term  holds  orer  until 
the  election  and  qualification  of  his  'succes- 
sor. State  V.  Speidel,  62  Ohio  St.  156,  66 
N.  E.  871;  State  V.  Elliott,  13  Utah  471,  45 
Pac.  346.  See,  also,  People  v.  Lord^  9  Mich. 
227.  That  is  to  say,  when  one  who  is  hold- 
ing an  office,  and  who  has  been  elected  to 
succeed  himself,  dies  before  entering  upon* 
the  new  term,  a  vacancy  is  thereby  created 
in  the  term  in  which  he  was  Serving,  but  not 
in  the  new  term  for  which  he  has  been  elect- 
ed, and  upon  which  he  has  not  entered. 
Therefore,  the  one  who  is  duly  appointed 
and  qualified  to  fill  the  vacancy  thus  created 
will  hold  the  office  for  and  during  the  un- 
expired term  of  the  predecessor  and  until 
his  successor  has  been  elected  or  appointed 
and  qualified  in  the  manner  provided  by  law. 

It  is  not  disputed  by  counsel  for  Hartsfield 
that  Townsley'S'  appointment  was  valid,  but 
it  is  claimed  that  his  term  ended  when  Harts- 
field  was  appointed  in  November,  pursuant 
to  the  act  of  1911,  which  provides  for  the 
filling  of  vaoancies  that  may  occur  in  the 
office  of  road  overseer,  and  which,  so  far  as 
relates  to  the  question  at  issue  in  this  ap- 
peal, is  as  follows: 

"That  when  any  vacancy  in  the  office  of 
road  overseer  shall  occur  from  any  cause 
whatever,  or  upon  failure  to  elect  by  a  tie 
vote  or  otherwise,  the  county  court  or  judge 
thereof  in  vacation  shall  appoint  an  over- 
seer for  such  district  or  fill  such  vacancy, 
as  the  case  may  be,  whose  term  of  service 
shall  expire  at  the  time  designated  for  all 
comity  and  township  offices  to  expire.  Such 
judge  [256]  shall  make  or  cause  to  be  made 
a  true  record  of  appointment." 

The  office  of  road  overseer  was  created  by 
statute,  and  it  may  be  filled  by  election  or  by 
appointment,  just  as  the  statute  may  pre- 
Boribe.  It  is  manifest  from  the  clause  of  the 
act  juat  quoted  that  when  Irvin  died,  the 
vacancy  caused  by  his  death  should  be 
filled  by  the  county  court.  The  section  like- 
wise provides  that  upon  the  failure  to  elect 
by  a  tie  vote  or  otherwise,  the  county  court, 
or  judge  thereof  in  vacation,  shall  appoint, 
etc.  The  words  "or  otherwise,*'  in  law,  when 
used  as  a  general  phrase  following  an  enum- 
eration of  particulars,  are  commonly  in- 
terpreted in  a  restricted  sense  as  referring 
to  such  other  matters  as  are  kindred  to  the 
c*las8es  before  mentioned.  Century  Diction- 
ary. .  The  author  says  the  phrase  "or  other- 
wise^" when  following  an  Enumeration, 
should  receive  an  ejuadem  gewsria  interpre- 
tation. Otherwise  is  also  defined  by  Coitury 
Dictionary,  the  Standard  Dictionary  and  by 
Webster,  as. meaning,  "In  a  different  man- 
ner;, in  any  other  way."  We  think  the 
phrass  "or  otherwise"  in  the  act  under  con- 
sideratioa  was  intended  to  be  used  in  its 


broadest  and  mojit  comprehensive  sense.  The 
phrase  "or  otherwise"  is  not  used  in  the  sUi* 
ute  as  a  general  phrase  following  an  enmih 
eration  of  particulars;  but  it,  follows  the 
words  "upon  failure  to  elect  by  tie  vote," 
and  is  placed  in  juxtaposition  to  these  words. 
When  tlie  whole  clause  "upon  failure  to 
elect  .by  tie  vote  or  otherwise,"  is  considered 
together  with  reference  to  the  purpose  and 
object,  of  the  act,  it  is  evident  that  the  leg- 
islature intevde^  to.  g^ve  the  county  judge 
the  power  to  appoint  where  no  one  was  elect- 
ed or  where  the  person  elected  failed  for  any 
reason  to  qualify  when  the  time  for  entering 
upon  .the  new  term  arrived.  In  short,  ve 
think  the  Legislature  meant  by  the  clause 
under  conaideration  to  give  the  county  judge 
the  powQr  to  appoint  where  there  was  no 
election  or  where  the  person  elected  for  anj 
reason  failed  ta  qualify.  The  county  judge, 
pursuant  to  this  section,  exercised  his  powtf 
to  appoint,  and  when  ha  did  so,  the  person 
appointed  had  a  right  to  the  office,  and  [257] 
having  qualified  and  entered  upon  the  dis- 
oharge  of  the  duties  of  the  office  of  road 
overseer,  he  was  the  lawful  incumbeat  of 
that  Q^oa.  It  foUowa  that  the  judgment  of 
the.  lower  court  must  be  affirmed. 


X.OTIl« 

Legal  Meaning  of  ''Otkerwise.** 

(generally,  644. 
With  Other  Words: 

Limitation  to  Things  Ejusdem  Generis. 
645. 

Construction  According  to  Intent,  649. 


Generally, 

"Otherwise"  is*  always  a  'relative  word, 
meaning,  in  general,  different  from  that  to 
which  it  relates.  Black  v.  Delaware,  etc. 
Canal  Co.  22  N.  J.  Eq.  400;  People  v.  Feit- 
ner,  7.1  App.  Div.  47^.  U  N.  Y.  S.  738;  Phil- 
adelphia V.  Fidelity,  etc.  Co.  of  MarrULod. 
46  Pa.  Super.  Ct.  313.  In  the  case  first  cit- 
ed it  appeared  that  by 'an  act  of  tlie  iMfisls* 
ture  the  United  Railroad  and  Cuna!  Com- 
panies of  New  Jersey  were  authorized  **to 
consolidate  their  respective  capital  stocks; 
or  to  consolidate  with  any  other  railroad  or 
canal  company  or  conkpaniea,  in  this  state  or 
otherwise,  with  which  they  are  or  may  be 
identified  in  interest,  or  whose  works  shall 
form  with  their  own  connected  or  contintions 
lines;  or  to  make  such  other  arrangementa 
for  connection  or  consolidation  of  business 
with  any  such  company  or  companies,  W 
agreement,  contract,  lease,  or  otherwise,  as 
to  the  directors  of  said  United  Companies 
ibiall    seem  expedient."     It   was   couteodpcd 
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that  the  act  did  not  authorize  the  cbntolida- 
tion  or  oonnection  of  biulneas  'with  any 
ndlroad  of  another  state.  The  cotirt  said: 
"The  queBtion  depends  npob  the  meaning  and 
effect  of  the  word  Otherwise.  '"This  "is  cer- 
tainly an  inapt  word  to  designate '  cotnpltnies 
out  of  the  state,  by  being  placed  in  opposi- 
tion to  the  words  'in  this  state.'  It  is  int- 
apt,  because  its  proper  use  is  to  express  dif- 
ference of  means  or  manner,  and  iiot  i)f 
place.  The  word  is  used  here  in  a  way 
that  admits  of  no  change  of  place'  in  the 
sentence,  even  if  such'  change  can  ever  be 
permitted.  'Companies  in  this  state'  are 
one  subject  of  the  provision;  the  word  **or" 
plainly  denotes  that  some  subject  is  to  be 
indicated.  If  the  word  elsewhere  6r  other- 
where had  been  used,  it  would  hare  appro- 
priately expressed  the  meaning  intended. 
.  .  .  It  means  companies  different  from 
or  other  than  companies  in  this  state." 
In  Thompson  v.  Highland  Park,  187  111. 
265,  68  N.  E.  328,  the  court  said :  "  'Other- 
wise' is  defined  by  the  Standard  Dictionary 
as  meaning  'in  a  different  manner;'  4n  an- 
other way;'  'differently;'  'in  other  respects.' 
By  Webster,  'in  a  different  manner;'  'in 
different  respects;'  and  by  the  Century  Dic- 
tionary, *in  a  different  mannier  or  way;'  dif- 
ferently;' 'in  other  respects.*" 

In  People  v.  Green  wall,  115  N.  Y.  620,  22 
N.  E.  180,  it  was  held  that  the  word  ^'other- 
wise"  was  not  used  in  the  sense  of  "another." 
That  case  involved  the  construction  of  a 
statute  providing  that  the  killing  of  a  hu- 
man being  ''without  design  to  effect  death, 
by  a  person  engaged  in  t^e  commission  of  or 
in  an  attempt  to  commit  a  felony,  efliier 
upon  or  affecting  the'  person  killed  or  other- 
wise," was  murder  in  the  first  degree.  It 
was  contended  that  the  words  "or  otherwise" 
meant  "or  another"  and  that  murder  in  the 
first  degree  was  not  charged  by  an  indict- 
ment alleging  that  the  defendant  killed  the 
deceased  "while  engaged  in  the  commission 
of  or  attempt  to' commit  a  felony  l^ither  upon 
or  affecting  him  or  some  other  person."  The 
court  said:  "We  think  it  is  entirely  clear 
that  it  was  intended  to  make  the  killing  of 
any  human  being,  while  engaged  in  the  com- 
mission of  any  felony,  mtirder  in  the  flri^t 
degree,  whether  the  fielotay  was  committed 
upon  or  affected  any  person  or  concerned 
property  only."  See  also  People  V.  Miles, 
143  N.  Y.  383,  38  N:  E.  456.  In  Galveston 
County  V.  Gorham,  49  Tex.  279,  it  was  heW 
that  the  word  "otherwise"  meant  '*by  like 
means."  In  that  case  an  occupation  tax  law 
was  discussed  and  the  court  said  that  a 
traveling  agent  or  drummer  was  withih  a 
provision  relating  to  persons  who  sold  goo^s 
by  sample,  card,  "or  otherwise."  See  also 
Fleming  v.  Rome,  130  Ga.  383,  61  S.  E.  5. 
Ixi   Contra  Coista   Water  Co.  v.   Breed,   139 


Cal.  432,  73  Pac.  189,  the  court  construed 
an  article  of  the  state  constitution  imposing 
on  a  municipality  the  duty  to  establish'  the 
rates  to  he  <Sharged  for  water>  and  declaring 
that  "any  person  or  company  oollecting  water 
rates  'otherwise  than  as  so  established'  shall 
forfeit  its  franchises  and  water- works."  The 
court  said  that  the  language  of  the  provision 
was  "obviously  susceptible  of  the  construc- 
tion that  it  refers  to  a  case  where  the  rates 
had  been  established  by  the  governing  body, 
end  that  the  word  'otherwise'  is  to  be  given 
one  of  its  usual  meanings,— ^ionely,  'con- 
trarily,' — ^in  violation  of  the  eetabliBhed 
rates."  See  also  Lynch  v.  Murphy,  119  Mo. 
163,  24  S.  W.  774.  But  in  King  v.  De  Oour- 
sey,  8  Colo.  463,  9  Pac.  31,  the  court  said: 
"The  form  of  the  answer,  that  defendant  was 
not  indebted  to  the  plaintiff  as  alleged  in 
the  complaint,  'or  otherwise,'  muiM  be  con- 
sidered as  a  denial  that  the  defendant  was  in 
any  manner  indebted  to  the  plaintiff  on  ac- 
count of  the  subject-matter  of  the  complaint, 
whether  in  the  precise  form  as  stated  or  not." 
In  Territory  v.  Albright,  12  K.  M.  293,  78 
Pac.  204,  it  was  said:  "We  do  not  hesitate 
to  say  that  wherever  the  word  otherwise  is 
used,  following  specific  terms,  that  no  au- 
thority can  be  found  that  will  give  it  its 
broad  significance  when  used  by  itself,  but 
that  they  restrict  it  to  the  meaning  of  the 
specific  words  and  terms  preceding  it."  And 
in  Bosworth  v.  Smith,  9  R.  I.  67,  the  court 
said:  "Indeed,  ...  we  deem  it  doubt- 
ful if  the  phraise,  *whether  barred  by  the 
statute  of  limitations  or  otherwise,'  covers 
anythi'ng  except  the 'statute  of  limitations. 
The  phrase  msty  mean,  as  in  the  discussion  of 
the  case  it  has  been  considered  to  mean, 
whether  barred  by  the  statute  of  limitations 
or  barred  otherwise,  and  it  may  mean  wheth- 
er barred  or  otherwise,  (that  is,  whethe!r 
barred  or  not  barred)  by  the  statute  of  limi- 
tations. If  the  phrase  had  been  'whether  out- 
lawed or  otherwise,'  it  would  have  been  taken 
to  mean  whether  outlawed  or  not  outlawedl" 

WHH  Other  Words* 

LlHITATlON  TO  THINGS   EJUSDEOC   QeNISBIS. 

"Otherwise,"  when  following  an  enumera- 
tion, is  generally  confined  to  matters  or 
things  of  the  same  kind  or  nature  as  those 
enumerated. 

^n^kMuf.— Portsmouth  V.  Smith,  13  Q.  B. 
t>,  184;  Morgan  V.  London  General  Omnibus 
Co.  13  Q.  B.  D.  832,  53  L.  J.  Q.  B.  352;  Cook 
V.  North  Metropolitan  Tramways  Co.  18  Q. 
B.  b.  684;  Crusoe  v.  Bugby,  W.  Bl.  766,  3 
Wils.  C.  Fl.  234. 

(/o/fUMfd.— ^Hawlinson  v.  Wells,  13  Can.  L. 
t.  120. 

VMted  8tute8.—\J,  S.  v.  Sheldon,  2 
Wheat.  119,  4  U.  8.   (L.  ed.)   199;  Ham  v. 
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Missouri,  18  How.  126,  15  U.  S.  (L.  ed.)  334; 
U.  S.  V.  Dalcour,  203  U.  S.  408,  27  S.  Ct.  58, 
51  U.  S.  (L.  ed.)  248;  U.  S.  v.  Bettilini,  1 
Woods  654,  24  Fed.  Cas.  No.  14,587;  Riley 
T.  Hartford  Life,  etc.  Ins.  Co.  25  Fed.  315; 
Lowenstein  v.  Fidelity,  etc.  Co.  of  New  York, 
88  Fed.  474;  Pennsylvania  Steel  Co.  v.  Wash- 
ington, etc.  Bridge  Co.  194  Fed.  1011. 

Alabama. — Nesbitt  v.  Drew,  17  Ala.  379; 
Roberson  v.  State,  100  Ala.  37,  14  So.  554; 
Maxwell  v.  State,  140  Ala.  131,  37  So. 
266;  Reid  v.  Greene,  166  Ala.  640,  47  So.  195; 
O'Brien  v.  State,  3  Ala.  App.  173,  57  So.  1028. 

California. — Hambleton  y.  Dubin,  71  Cal. 
136,  11  Pac.  865;  Daniela  v.  Gualala  Mill  Co. 
77  Cal.  300,  19  Pac.  510. 

Colorado. — ^Post  v.  Lang,  27  Colo.  App.  270, 
148  Pac.  377. 

Connecticut. — State  v.  Meeban,  62  Conn. 
126,  25  Ail.  476. 

Florida. — ^Roessler  v.  Armstrong  (Fla.)  67 
So.  229. 

Georgia. — Conley  v.  State,  85  Ga.  348,  11 
S.  £.  659;  Coker  v.  Atlanta,  etc.  R.  Co. 
123  Ga.  483,  51  S.  K  481;  Fleming  v.  Rome, 
130  Ga.  383,  61  S.  £.  5.  See  also  Polhill  y. 
Battle,  124  Ga.  Ill,  52  S.  £.  87;  Rose  y. 
State,  1  Ga.  App.  600,  58  S.  £.  20. 

KanaoB. — ^Metbodiat  .  Episcopal  Churcb  y. 
Wyandotte,  31  Kan.  721,  3  Pac.  527. 

Kentucky. — Chesapeake,  etc.  R.  Co.  y.  Han- 
mer,  66  S.  W.  375. 

Z/oui«tona.— State  y.  West,  106  La.  274,  30 
So.  848.    . 

Maine. — Loring  y.  Proctor,  26  Me.  18. 

Maasachuaetts. — Com.  y.  Rice,  9  Mete. 
(Mass.)  253;  Johnson  v.  Massachusetts  Mut. 
Fife  Ins.  Co.  23  Pick.  418,  34  Am.  Dec.  69; 
Jordan  y.  Swasey,  203  Mass.  48,  89  K.  £. 
108. 

Michigan, — ^Hawkin^  y.  Great  Western  R. 
Co.  17  Mich.  67,  97  Am.  Dec.  179;  People  y. 
State,  Land  Office  Com'r,  23  Mich.  ^70;  Jacobs 
y,  Bement,  161  Mich.  415,  126  N,  W.  1043. 

Minnesota. — Ramsey  County  y.  Stryker,  52 
Minn.  144,  53  N.  W.  1133;  Smith  v.  Minne- 
apolis Library  Board,  58  Minn.  108,  69  N.  W. 
979,  25  L.R.A.  280;  State  y.  Soott,  87  Minn. 
213,  91  N.  W.  1101. 

Missouri. — ^New  York  L.  Ins.  Co.  y.  Mc- 
Dearmon,  133  Mo.  App.  671,  114  S.  W.-  57. 

Montana. — Forrester  y.  Bytte,  etc,  Consol. 
Copper,  etc  Min.  Co.  21  Mont.  544,  55  Pac. 
229,  363;  Silver  Bow  County  v.  Davies,  40 
Mont.  418,  107  Pac.  81. 

New  Jersey. — State  y.  Fuller,  40  N.  J.  L. 
330. 

New  York. — People  y»  Elfenbein,  65  Hun 
434,  20  N.  Y;  S.  864;  Lewis  v.  Smith,  9  N.  Y. 
502,  61  Am.  Dec.  706;  Penfold  Vi  Universal 
L.  Ina.  Co.  85  N.  Y.  317,  39  Am.  Rep.  660; 
Sims  v.  United  States  Trust  Co.  103  N.  Y. 
472,  9  N^  £.  605;  In  re  Rapid  Transit  R. 
Com  Vs.  147  N.  Y.  260,  41  N.  E.  675;  Peo- 
pie  y.  Feitner,  71  App.  Diy.  479,  75  N.  Y.  S. 


738;  Wallace  y.  Jones,  83  App.  Div.  152,  82 
N.  Y.  S.  449;  Weinberg  v.  Savitzky,  47  Misc. 
132,  93  N.  Y.  &  485;  Lloyd  v.  Kilpatrick,  71 
Misc.  19,  127  N-  Y.  S.  1096. 

O^fo.— Dpnley  y.  Bank,  40  Ohio  St.  47; 
Mye^s  y.  Seaberger,  45  Ohio  St  232,  12  N.  E. 
796;  Foeller  v.  Voight,  5  Ohio  Dec  (Re- 
print) 349,  5  Am.  L.  Rec.  1. 

Pennsyli?ania. — Daughters  of  American  Rev- 
olution y.  Schenley,  204  Pa.  St.  572,  54  AtL 
366. 

Tennessee  J— Toyrla  y.  Rains,  2  Heisk.  357; 
Roberta  v.  Jackson,  4  Yerg.  308;  Hoover  v. 
Gregory,  10  Yerg.  451. 

Texas. — Galveston  County  y.  Gorham,  49 
Tex.  279;  Starke  v.  J.  M.  Guffey  Petroleum 
Co.  98  Tex.  542,  4  Ann.  Cas.  1057,  86  S.  W. 
1;  Robberson  v.  State,  3  Tex.  App.  502. 

Wisconsin. — McCaffrey  v.  Shields,  54  Wis. 
645,  12  N.  W,  54;  State  v.  Wood  County.  72 
Wis.  637,  40  N.  W.  381. 

In  Com.  V.  Rice,  9  Mete.  (Mass.)  253,  it 
was  held  that  a  by-law  of  a  city  relating  to 
the  vending  of  farm  articles  "with  cart, 
>vagon,  sleigh  or  otherwise,"  included  a  box. 
The  court  said :  "The  purpose  of  the  by-law 
was,  to  prohibit  the  use  of  a  part  of  the 
market  as  a  stand  for  the  sale  of  provi^ioiu, 
with  a  receptacle  capable  of  holding  and  dis- 
playing such  provisions.  Cart,  wagon  and 
sleigh,  are  specified,  but  it  is  cart,  wagon  or 
sleigh,  with  the  horse  removed,  and  used 
only  for  the  time  being  as  such  receptacle. 
,We  believe  that  the  species  of  sleigh  com- 
monly used  for  carrying  provisiona  to  market 
is  usually  called  a  lumber-box.  Now  the 
point  of  likeness  to  be  regarded  is,  not  the 
capacity  of  being, mpyed  by  a  horse,  but  the 
capacity  of  being  used  to  hold  and  display 
provisions  for  si^le.  A  box,  therefore,  of 
suitable  dimensions  to  hold  and  display  pro- 
\i8io9s  for  sale,  is  an  article  ejusdem  generii, 
within  the  clause  of  the  by-law.  The  same 
rule,  we  think,  would  apply  to  a  bench,  stall 
or  table,  used  for  the  like  purpose.''  See 
to  the  same  effect  U.  S.  v.  Sheldon,  2  Wheat. 
.119,  4  U.  S.   (L.  ed.)   199. 

In  Rawlinson  v.  Wells,  13  Can.  L.  T.  120, 
an  order  was  made  by  consent  consolidatimg 
tw,Q  actions  and  referring  all  matters  in 
question  po  arbitration.  It  contained  a  pro- 
.viaion  that  if  a  party  disputed  the  correct^ 
ness  or  validity  of  the  award  ''by  reason  of 
evidence  improperly  received  or  rejected  or 
otherwise,"  he  might  appeal.  The  defendant 
served  notice  of  appeal  after  the  award  speci- 
fying grounds  which  did  not  refer  to  the  re- 
ception or  rejection  of  evidence  or  to  the 
evidence  at  all.  The  court  said:  "But  the 
word  "otherwise''  in  the  clause  of  the  order 
defining  the  right  of  appeal  was  to  be  giren 
an  ejusdem  generia  interpretation,  as  mean- 
ing "by  reason  of  any  other  improper  cvi- 
.dcnce;"  and,  therefore,  the  appeal  as  framed 
in  the  notice  could  not  be  entertained." 
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In  Nesbitt  V.  Drew,  17  Ala.  379,  wheran 
it  appeared  that  a  contract  for  the  hiring 
of  slaves  provided  that  the  owner  should  de- 
duet  for  time  lost  "by  eioknew  <Nr  otherwiae" 
the  court  said:  *'We  must  .  .  .  under^ 
stand  by  the  term  ''otiierwise"  in  this  co»- 
tract,  time  lost  by  the  death  of  the  slaves, 
or  by  their  disability  to  render  service  aris- 
ing from  any  cause  unmixed  with  the  fault 
of  the  parties  to  the  contract."    • 

In  State  v.  Fuller,  40  N.  J.  L.  330,  the 
court  said:  "'In  construing  the  words,  *for 
the  purposes  of  their  road,  or  otherwise/  in 
that  clause,  reference  must  be  had  to  the 
object  and  purpose  of  the  act>  and  to  the 
artificial  character  and  limited  capacity  of 
the  persons  to  be  affected  by  it.  lb  con- 
templation of  the  legislature,  the  property  to 
be  occupied,  used  or  owned  by  these  persons 
for  the  purposes  of  the  road  or  otherwise^  is 
only  such  as  may  be  necessary  or  convenient 
for  their  legitimate  purpmes,  to  accomplish 
the  end  which  the  legislatiure  had  in  view  at 
the  time  of  the  enactment  of  the  charter." 

Under  an  act  for  the  protection  of  the 
owners  of  bottles  whose  name,  mark  or  de- 
vice was  "branded,  stamped,  engraved,  etched, 
blown,  impressed  or  otherwise  produced"  on 
them,  it  has  been  held  that  a  conviction  of 
a  violation  of  the  act  by  using  a  lithographic 
label  of  another  who  was  engaged  in  the  bot- 
tling business  could  not  stand,  as  a  label 
was  not  a  cut  or  stamp  on  the  bottle  and 
did  not  come  within  the  expression  ''or  other- 
wise produced."  People  v.  £lfeiibein,  B6  Hun 
434,  20  N.  Y.  S.  364. 

It  has  been  held  that  a  provision  in  an 
accident  policy  that  "this  insurance  does  not 
cover  injuries  resulting  from  poison  or  any- 
thing accidentally  or  otherwise  taken,  ad- 
ministered, absorbed,  or  inhaled,"  did  not 
relieve  the  company  from  liability  where 
death  was  caused  by  the  accidental  inhalation 
of  illuminating  gas  while  the  insured  was 
asleep.  Lowenstein  v.  Fidelity,  etc.  Co.  of 
New  York,  88  Fed.  474.  The  court  said  that 
'^the  addition  of  the  words  'or  otherwise' 
cannot  by  any  technical  or  natural  construc- 
tion qualify  the  act  of  inhaling.  '  "Or 
otherwise,"  in  law,  when  used  as  a  general 
phrase  following  an  enumeration  of  particu- 
lars, is  commonly  interpreted  in  a  restricted 
sense,  as  referring  to  such  other  matters  as 
are  kindred  to  the  clause  before  mentioned.' 
.  .  .  It  is  to  be  read  in  connection  with 
the  preceding  word,  'accidental,'  and  means 
an  injury  of  a  kindred  character,  and  wcwld 
cover  an  intentional  taking  as  well  as  an 
accidental  taking." 

in  Riley  v.  Hartford  L.  etc.  Ins.  Co.  26 
Fed.  315,  it  was  held  that  a  life  insurance 
policy  with  a  provision  that  it  would  be  Void 
if  the  insured  died  by  "self  destruction,  fel- 
onious or  Qitherwise"  ineluded  all  cases  of 
voluntary   self   destruction,   whether  the   in- 


aured  was  sane  or  not.  See  also  Penfold  ▼. 
Universal  L.  Ins.  Co.  85  N.  Y.  317,  38  Am. 
Bep.  660. 

A.  rule  of  a  fire  insurance  company  render- 
ing void  a  policy  in  ease  of  alienation  "by 
sale  on  otherwise"  is  not  applicable  to  a 
conveyance  by  way  of  mortgage  while  posses- 
sion remains  in  the  mortgagor  and  no  entry 
for  foreclosure  has  been  made.  Jackson  v. 
Massachusetts  Mut.  F.  Ins.  Co.  23  Pick. 
(Mass.)  418,  34  Am.  Dec.  69.  In  Roberts 
V.  J^kckson^  4  Yerg.  (Tenn.)  308,  undti: 
Jtn  act  providing  that  "real  estate  actu- 
ally purchased  or  otherwise  acquired,  by 
any  intestate,  are  to  descend  to  the 
father,  if  living,  hut  if  dead,  then  to 
the  mother  of  such  intestate  and  her  heirs," 
the  court  held  that  the  words  "otherwise 
acquired''  did  not  include  lands  descended 
from  either  parent.  See  to  the  same  effect 
Hoover  v.  Gregory,  10  Yerg.  (Tenn.)  451; 
Towls  V.  Rains,  2  Heisk.   (Tenn.)   357. 

Construing  a  statute  providing  that  "if 
any  person  shall,  by  the  eachibition  of  any 
false  sample,  or  by  means  of  any  false  repre- 
sentation or  device  or  by  collusion  with  any 
officer  of  the  revcmue,  or  otherwise,"  know- 
ingly effect  an  entry  of  goods,  etc.,  at  less 
than  the  true  weight,  etc.,  such  person  shall 
be  fined,  etc.,  the  court  said  in  U.  S.  v. 
Bettilini,  1  Woods  654,  24  Fed.  Gas.  No.  14,- 
587:  "The  words,  'or  otherwise,'  must  be  in- 
terpreted to  mean,  or  by  any  other  fraudulent 
means  whatsoever,  or  th^  mean  nothing  and 
are  mere  surplusage." 

In  Wallace  v.  Jones,  83  App.  Div.  152,  82 
N.  Y.  S.  449,  the  court  said:  "If  Mr.  Jones 
presented  his  own  fraudulent  or  illegal  bills, 
that  does  not  establish  that  an  audit  thereof 
by  the  board  of  which  he  was  a  member  was 
'by  collusion  or  otherwise.'  The  word  'other- 
wise,' as  used  in  the  statute,  'by  collusion  or 
otherwise,  contracting,'  etc.,  is  to  be  interpret- 
ed by  the  rule  of  ejusdem  generis.  .  .  . 
It  does  not  mean  any  audit,  but  an  audit  due 
to  some  sinister  or  improper  motive  and  in 
violation  of  the  public  trust."  See  to  the 
same  effect  Foeller  v.  Voight,  5  Ohio  Dee. 
(Reprint)   349,  5  Am.  L.  Rec.  1. 

In  Smith  V.  Minneapolis  Library  Board,  58 
Minn.  108,  59  N.  W.  979,  the  court  said  that 
the  right  of  a  Library  Board  to  take  personal 
property  in  some  other  way  than  by  gift, 
grant,  purchase,  devise,  or  bequest  '-'is  evi- 
dent from  the  words  'or  otherwise,'  which 
are  added  to  those  mentioned." 
>  In  Loring  v.  Proctor,  26  Me.  18,  the  court 
said  of  a  disposition  of  a  cause  "by  nonsuit 
default  or  otherwise,"  that  the  word  other- 
wise "must  necessarily  have  reference  to  a 
disposition  of  the  cause  equivaloit  to  what 
would  be  effected  by  a  nonsuit  or  default." 

In  Myero  v.  Seaberger,  45  Ohio  St.  232^  12 
K.  E.  796,  it  appeared  that-  a  statute  provided 
as  follows:     "Every  person  of  full  age  and 
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sound  mind  it  required  to  list  for*  taxation 
*i;ll  moneyB  invented,  loaned^  or  otherwise, 
controlled  hj  him,  as  agent  or  attorney,  or 
on  aooount  of  any-  other  person  or  persons.' " 
The  court  said:  ''The  phrase  ^or  otherwise 
controlled  by  him,'  must  be  construed  to 
mean,  in  a  manner  similar  to  the  loaning 
and  inyesting  of  money." 

In  a  case  wherein  the  issue  was  as  to  the 
interpretation  of  the  words  "arising  other- 
wise" in  a  statute  providing  for  the  oertify- 
ing  of  the  name  of  a  candidate,  to  be  placed 
on  a  ballot,  by  a  campaign  committee  in 
case  of  a  vacancy,  the  court  said:  "We  con- 
strue this  language  by  applying  the  general 
rule  that,  where  thece  are  general  words 
following  particular  and  specific  words,  the 
former  must  be  confined  to  things  *  of  the 
same  nature  and  kind  as  the  latter.  In  other 
words,  applying  the  doctrine  of  ejusdem  gen- 
eris, the  expression  .  ...  refers  only  to 
vacancies  of  a  like  nature  to  those  which  may 
occur  through  the  deaths  removal,  or  resigna- 
tion of  a  candidate, — such,  for  illustration, 
as  insanity,  conviction  of  a  felony,  etc." 
State  V.  Soott^  87  Minn.  313,  91  N.  W.  1101. 

In  McCaffrey  v.  Shields,  54  Wis:  645,  12 
N.  W.  54,  it  was  held  that  a  statute  provid- 
ing for  the  care  of  a  nonresident  pauper,  who 
should  be  "taken  sick,  lame,  or  otherwise  dis- 
abled," meant  bodily  or  mental  disability  to 
procure  a  livelihood.  In  Forrester  v.  Butte, 
etc.  Consol;  Copper,  etc.  Min.  Co.  21  Mont. 
544,  55  Pac.  229^  363,  it  was  held  that  a  pro- 
vision of  the  compiled  statutes  that  oifictiirs 
of  a  mining  corporation  ^'shall  not  have  pow- 
er to  sell,  lease,  mortgage  or  otherwise  dis- 
pose of  the  whole  or  any  part  of  the  mining 
ground,  quarts  mills,  smelters,  concentrators 
or  reduction  works  of  such  corporation,  un- 
less they  shall  have  first  called  a  meeting 
of  the  stockholders  of  such  corporation  in 
the  manner  prescribed  in  section  468  of  said 
article  .  .  .  for  the  purpose  of  submitting 
to  the  stockholders  of  such  corporation  the 
proposition  so  to  sell,  lease  or  mortgage  or 
otherwise  dispose  of  the  property  of  such 
corporation  or  some  portion  thereof,"  operat- 
ed as  a  restriction  of  corporate  power  and 
did  not  authorize  two-thirds  of  the  stockhold- 
ers of  a  prosperous  corporation  to  sell  all 
of  its  property  if  any  other  stockholder  pro- 
tested. See  also  Conley  y.  State,  85  Qa,. 
348,  11  S.  £.  669. 

In  a  case  wherein  it  appeared  that 
Congress  granted  to  the  state  for  the 
use  of  schools  the  sixteenth  section '  of 
every  township  in  the  state  which  had 
not  been  sold  "or  otherwise  disposed  of," 
It  was  held  that  an  imperfect  title  which  bad 
been  rejected  by  the  board  of  commissioners 
did  not  come  within  the  expression  "other- 
wise disposed  of."  Ham  v.  Missouri,  18  How. 
126,  15  U.  6.  (L.  ed.)  334,  wherein  the  court 


said:  "The  language  and  plain  import  of 
the  6th  section  of  the  act  of  the  3d  of  March, 
1820,  confer  a  dear  and  positive  and  uncon- 
ditional donation  of  the  sixteenth  seeti<m  in 
every  township;  and,  when  those  have  been 
sold  oiT'  otherwise  disposed  of,  other  and 
equivalent  lands  are  granted.  Sale,  neces- 
sarily signifying  a  legal  sale  by  a  eompetent 
authority,  is  a  disposition,  final  and  ir- 
revocable, of  the  land.  The  phrase  'or  other- 
wise disposed  of  must  signijfy  some  di^Kwi- 
tion  of  the  property  equally  efficient,  and 
•equally  incompatible  with  any  right  in  the 
state, .  present  or  potential,  as  deducible  from 
the  act  of  1820,  and  the  ordinance  of  the 
same  year."  :  See  also  Boberson  t.  State,  100 
Ala.  37,  14  So.  554;  People  v.  SUte  Land 
OflSoe  <?OB^%  23  Mich.  270;  fiobberson  v. 
State, .  3   Tex.   App.   502. 

In  Crusoe  v.  Bugby,  W.  Bl.  (Eng.)  766, 
S  Wis.  C.  PI.  334,  the  court  said  that  "other- 
wise do  or  put  away"  signified .  any  other 
mode  of  getting  rid  of  the  premises  entirely 
and  coukl  not  b^  confined  to  the  malung  k 
an  underlease. 

In  Chesapeake^  etc.  R.  Co.  v.  Hanmer 
<Ky.)  66  S.  W.  375,  it  appeaf«d  that  the 
appellee  was  injured  when  a  passenger  on  a 
train  which  fell  through  a  trestle.  It  was 
alleged  that  he  was  ^'thereby  severely  in- 
jured, cut  and  bruised  upon  his  body,  arms, 
and  legs,  two  of  hia  ribs  were  broken,  and 
Ike  was  otherwise  greatly  hurt  and  wounded.'' 
Approving .  the  action  of  the  lower  court  in 
orerKUling  the  appellant's  motion  to  make 
the  petition  more  specific  as  to-  how  he  was 
''otherwise  hurt"  the  court  said :  "The  words 
'and  otherwise  greatly  hurt  and  wounded,' 
when  coupled  with  such  specific  allegations, 
ibay  be  treated  as  surplusage,  and  conse- 
quently ignored." 

In  a  case  wherein  it  appeared  that  an  own- 
er under  a  contract  took  all  risks  of  loss, 
etc,  "in  loading,  unloading,  conveyance,  and 
otherwise"  it  was  held  that  the  railroad  com- 
pany was  not  exempted  from  a  loss  when  the 
b€»ttom  of  the  carriage  gave  way.  Hawkins 
V.  Great  Western  R.  Co.  17  Mich.  67,  97 
Am.  Dec  179.  Wherein  the  court  said: 
*'While  there  is  in  one  clause  of  the  contract 
an  exception  of  every  default,  the  fair  itdet- 
ence  is,  that  this  language  was  used  as 
referring  to  defaults  in  the  particulars  speci- 
fied in  the  previous  articles,  vis.:  'Loading, 
unloading,  ooAveyance,  and  otherwise,'  and  in 
matters  of  a  like  kind.  The  rule  is- usually 
Applicable,  tiiat  where  no  intention  to  the 
contrary  appears,  general  words  used  after 
specific  terms  are  to  be  confined  to  things 
ejusdem  generis  with  the  things  previously 
specified."         i 

:  In  Lewis  vt  Smith,  9  N.  Y.  602,  61  Am.  Dee. 
706,  it  appeared  that  a  husband  gave  a  mort- 
gage in  which  his  wife  was  not  made  a  party. 
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It  was  held  that  a  decree  of  foreclosure,  hi 
an  action  instituted  alter  his  death  in  which 
the  widow  was  a  defendant,  as  having  an  ior 
terest  in  the  pri^rty  "as  sobsequent  pur- 
chasers or  incumbrancers,  or  otherwise"  did 
not  bar  her  right  of  dower.  The  court  said: 
"The  word  otherwise,  according  to  the  rule 
of  construction  adopted  in  all  analogous 
cases,  meaas  in  some  other  like  capacity, 
and  does  not  embrace  a  claim  like  that  which 
is  set  up  in  this  case.'' 

In  People  ▼.  Feitner,  71  App.  Div.  479,  75 
N.  Y.  S.  738,  the  court  held  that  the  phrase 
"or  otherwise"  should  receive  an  ejusdem 
generis  interpretation.  Jenks,  J.»  said:  "Sec^ 
tion  1,  .  .  .  rdates  to  the  original  assess- 
ment and  provides  for  the  discharge  thereof 
by  partial  pa3^ment,  and  as  to  such  act,  when 
done,  It  provides:  'No  further  proceedings) 
shall  ever  be  had  to  levy  or  collect  any  sum 
on  account  of'  the  expense  of  such  improve* 
ment  against  such  property  by  instalment 
or  otherwise.'  ...  I  think  .  .  .  that 
we  appreciate  this  expression  if  we  read 
therein  the  legislative  intent  that  so  far  as 
any  assessment  existed  against  such  property 
by  virtue  of  the  asisessment  proceedings  of 
1891,  and  the  subsequent  statutes  applicable 
thereto,  provided  the  owner  took  advantage 
of  the  reduction  of  such  assessment  and  paid 
is  her  one-third,  such  payment  canceled  such 
assessment,  and  that  it  could  not  be  collected 
either   in   instalments,  .  or  in   any 

other  manner.  The  collection  by  instalments 
plainly  refers  to  the  original  assessment^  to 
which  alone  this  section  relates,  and  the 
additional  words  'or  otherwise'  are  to  be 
limited  as  relating  to  such  assessment." 

In  State  v.  West,  106  La.  274,  30  So.  848, 
it  was  held  that  an  attempt  to  rob  by  vio- 
lently snatching  away  property  from  the 
hands  of  another,  was  included  within  a  stat-* 
ute  which  read  as  follows:  "Whoever  shall 
be  found  guilty  of  attempting  to  rob,  from 
the  person  of  another,  money  or  other  prop- 
erty by  cutting  or  tearing  the  clothes,  thrust- 
ing the  hand  into  the  pockets,  or-  otherwise,- 
though  he  do  not  succeed  in  such  attempted 
robbery,  shall,  on  conviction,  be  'punished 
as  set  forth  in  the  statute.' "  The  court 
said:  "The  manner  of  the  attempt  was  as 
wrongful  and  as*  much  against  common  right 
as  if  he  had  made  the  attempt  by  cutting  or 
tearing  the  clothes  or  thrusting  the  hand*  in 
the  pocket  of  the  one  he  was  attempting  to 
rob,  using  the  words  of  the  statute.  The 
'snatching"  is  denounced  as  having  been  forci- 
ble and  violent.  The  law  is  directed  against' 
the  taking  of  property  from  the  person  of 
another  against  the  person's  will.  The  intent 
of  the  word  'otherwise*  as  used  evidently  was 
to  include  all  similar  acts  to  those  denounced,' ' 
resorted  to  in  the  attempt  to  'rob.' "  It  has 
been  held  that  au  omnibus* conductor  wsis  not 


within  the  purview  of  a  statute  enumerating 
ceintain  classes  of  persons  as  fbUows:  "La- 
borer, servant  in  husbandry,  jonmeyman,  ar<r 
tifieer,  handicraftsman,  jniner,  or  otherwise 
engaged  in  >  manual  labor."  Morgan  v.  Lon- 
don Greneral  Omnibus  Co.  18  Q.  B.  IX  (Eng.) 
832,  53*  L.  J.  Q.  B.  362.  See  to  the  same 
effect  Cook  v.  North  Metropolitan  Tramways 
Co.  18  Q.  B.  D.  (£ng.)  684. 

CoirsisucnoN  AocoiBDiiro  to  lurrsirt. 

Where  the  intent  so  requires^  the  word 
"otherwise"  may  be  construed  without  refer- 
ence to  the  ejusdem  generis  rule,  and  may  be 
given  such  a  scope  as  the  context  seems  to 
require. 

iMi^gla»di — ^Archer  v.  James,  2  B.  &  S.  67, 
110  £.  C.  L.  67,  8  Jur.  N.  S^  166,  31  L.  J.  Q. 
B.  163/  6  L.  T.  N.  S.  167,  10  W.  R.  489; 
Skinner  v.  Shew  [1803]  1  Ch.  413;  Taylor. 
V.  Oldham,  4  Ch.  D.  395;  In  re  Crawley,  28 
Ch.  D.  431;  In  re  Leicester  Club,  etc.  Co.  30 
Ch.  D.  629;  Duffield,  etc.  Pure  Linseed  Cake 
Co.  V.  Waterloo  Mills  Cake,  etc.  Co.  31  Oh. 
D.  638;  In  re  Terry,  32  Gh.  D.  14;  Swift 
V-  Swift,  1  De  G.  F.  t  J.  160,  29  L.  J.  Ch. 
121;  Morant  v.  Taylor,  1  Ex.  D.  188;  Monck 
V.  Hilton,  2  Ex.  D.  268,  46  L.  J.  M.  C.  163; 
Shelford  v.  Louth,  etc.  R.  Co.  4  Ex.  D.  310; 
Lowther  v.  Bentinck,  L.  R.  19  Eq.  167 ;  Cheese 
V.  Lovejoy,  2  P.  D.  251 ;  Fellowes  v.  Clay,  4 
Q.  B.  313,  340,  46  E.  0.  L.  313,  340;  Irwin^ 
V.  Farrer,  19  Ves.  Jr>  86. 
.  Canada. — St.  Phillips  Church  v.  Glasgow, 
etc.  Ins.  Co.  17  Ont.  95 ;  Meagher  v.  Meagher^ 
34  Ont.  L.  R^.  33,  22  Dominion  L.  Rep.  733, 
8  O.  W.  N.  357;  Paulin  v.  Windsor,  36  Nova. 
Scotia  446: 

United  ^ia^es.— Collector  v.  Hubbard,  12 
Wall.  1,  20  U.  S.  (L.  ed.)  272;  Thayer  v. 
Wendell,  1  GaU.  37,  23  Fed.  Cas.  No.  13,873; 
Marbury  v.  Kentucky  Union  Land  Co.  62 
Fed*  835,  22  U.  S.  App.  267,  10  C.  C.  A.  393 ; 
Fuller  V.  Ayleswofthj  75  Fed,  701,  43  U.  S. 
App.  657,  21  C.  C.  A.  605;  Franklin  Sugar 
Refin.  Co.  v.  U.  S.  137  Fed.  665;  Gartner  v. 
U.  S.  154  Fed.  957. 

Arkanaas, — See  the  reported  case. 

CaW/ornia.'— Contra  Costa  Water  Co.  v. 
Breed,  139  C&l.  432,  73  Pac.  189. 

Co{or(uio.-^King  v.  DeCoursey,  8  Colo.  463, 
0  Pac.  31. 

Conneoticui, — ^Rawson  v.  State,  19  Conn. 
299. 

J^inoM.-^Carpenter  v.  Mitchell,  54  111.  126; 
Haight  V.  McVeagh,  69  111.  624;  Wilson  v. 
Chicago  SaniUry  Dist.  133  111.  443,  27  N.  £. 
203;  West  Chicago  St.  R.  Co.  v.  Morrison, 
etc.  €6.  160  111.  288,  43  N.  £.  303;  Thompson 
Vw  HighlUnd  Park,  187  111.  265,  68  N.  E.  828;. 
Clark  V.  Patterson,  214  111.  633,- 73  N.  £. 
806,  105  Am.  St.  Rep.  127;  Chicago  v.. Brede, 
218  ni.  628,  76  N.  E.  1044. 
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*  Indiana. — ^Pittslmirgh/etc.  K.  Co.  ▼.  Ma- 
honey,  148  Ind.  196,  46  N.  £.  917,  47  N.  £. 
464^  62  Am.  St.  Hep.  503,  40  L.R.A.  101. 

lovxk — ^MoGlaBaban  y.  McClaiialiaii»  129  la. 
411,  105  N.  W.  833  >  Stiles  v.  Breed,  151  la. 
86,  130  N.  W.  376. 

Kwnsai.^-^&ee  State  ▼.  Boies,  08  Kan.  167» 
1  Ann.  Gas.  491,  74  Pae.  630 

Kentiicky. — Mutual  Benefit  Life  Ins.  Co. 
V.  Com.  128  Ky.  174,  107  S.  W.  802. 

Louisiana. — Sibley  v.  Pierson*  125  I*.  478. 
51  So.  502. 

^iehiffon. — Radley  t.  Seider/  99  Midi.  431, 
58  N.  W.  366. 

Mississippi.—^wtLnzf  ▼.  Kolb,  94  Miss.  10, 
18  Ann.  Cas.  1088,  46  So.  54»,  136  Am.  St. 
Rep.  568. 

Missouri. — Lynch  v.  Murphy;  119  Mo.  Id8, 
24.S.  W.  774;  Scott  v.  Marshall,  110  Mo.  App. 
178,  85  S.  W.  08;  Webb  v.  Missouri  6UU(  L. 
Ins.  Co.  134  Mo.  App.  576,  115  S.  W.  481. 

Tfehrasha. — State  v.  Moores,  58  Neb.  285, 
78  N.  W.  529;  State  T.  Dennison,  60  Keb. 
167,  82  N.  W.  383. 

New  Hampshire.-^BeMkuE  ▼.  Lebanon,  11 
N.  H.  19,  35  Am.  Dec.  466;  Meredith  Meehan- 
ie  Asfl'n  v.  American  Twist  Drill  Co.  66  X. 
H.  267,  20  Atl.  330;  Atty.-6en.  v.  Taggart. 
66  N.  H.  362,  29  Atl.  1027,  25  L.R.A.  613. 

New  Jer««i/.— Black  v.  Delaware,  «tc.  Canal 
Co.  22  N.  J.  Eq.  400. 

New  Mewioo, — ^Territory  v.  Qutierrez,  12 
N.  M.  254,  78  Pac.  139;  Territory  v.  Albright, 
12  N.  M.  293,  78  Pac.  204. 

New  York. — ^Downing  v.  Marshall,  23  N. 
Y.  866,  80  Am.  Dec.  290;  New  York  State 
Loan,  etc.  Co.  ▼.  Helmer,  77  N.  Y.  64;  People 
V.  Greenwall,  115  N.  Y.  523,  22  N.  E.  180; 
People  V.  Miles,  143  N.  Y.  383,  38  N.  E.  456 ; 
Carpenter  v.  Romer,  etc.  Steamboat  Co.  48 
App.  Div.  363,  63  N.  Y.  S.  274;  VanSlooten 
V.  Fidelity,  etc.  Co.  78  App.  Dlv  527,  79  N. 
Y.  S.  608;  People  v.  Abeel,  45  Misc.  86,  91 
N.'  Y.  S.  699.  See  also  Martens  v.  O'Neill, 
131  App.  Div.  123,  115  N.  Y.  S.  260. 

North    Carolina. — State   t.   Jennings,    104 
N.  C.  774,  10  6.  E.  249;  SUte  v.  Shade,  115: 
N.  C.  759,  20  8.  E.  537. 

North  Dakota. — ^Bank  of  Park  River  v. 
Norton,  14  N.  D.  143,  104  N,  W.  526. 

O^to.— SUte  ▼.  Kelly,  32  Ohio  St.  421;. 
Nagle  V.  Brown,  37  Ohio  St.  7;  Chisholm  v. 
Shields,  67  Ohio  St.  374,  66  N.  E.  93. 

Pennsylvania^ — Whelen's  Appeal,  70  Pa.  St. 
410;  Com.  v.  Dickert,  195  Pa.  St.  234,  4S 
Atl.  1058;  Philadelphia  v.  Fidelity,  etc.  Co. 
of  Maryland,  46  Pa.  Super.  Ct.  313. 

Rhode  Island.^See  Bositorth  v.  Smith,  0 
R.  I.  67. 

South  Carolina. — Pope  v.  Mathews,  18  8. 
C.  444;  Davis  v.  Milady,  92  S.  C.>  135,  Ann. 
Cas.   1914B  267,  75  8.  E.  368. 

renneMee.— Ransome  ▼.  State,  01  Tenn. 
716,  20  S.  W.  310;  State  v.  Runnc^  92  Tenn.. 


320,  21  S.  W.  665;  State  v.  Yardley,  95  Tenn. 
546,  32  8.  W.  481,  34  L.R.A.  «56;  Shelton  v. 
State,  96  Tenn.  521,  32  S.  Wi  967;  Memphifl 
St.  R.  Co.  V.  State»  110  Tens.  598,  75  S.  W. 
730. 

Teafos. — Trentdn  v.  North  American  Aoc 
Ins;  Co.  89  S.  W.  276.  See  also  Neaves  v. 
Griffin,  80  S.  W.  420. 

West  FtfYirua.-**Trough  v.  Trovgh,  59  W. 
Va.  464,  8  Ann.  Cas.  837,  53  S.  £.  630,  115 
Am.  St.  Rep.  940,  4  L.R.A.(N.S.)  1185. 

In  Meagher  v.  Meagher,  34  Ont.  Rep.  33, 
22  Dominion  L.  Rep.  733,  8  O.  W.  N.  357, 
it  appeared  that  a  clattse  in  a  will  stated 
that  the  trust  was  ''to  hold  ...  for  my 
said  daughters  Mary  Ann  Meagher  and 
Margaret  EU«i  Meagher  for  themselves  and 
to  make  such  disposition  thereof  from  time 
to  time  among  my  children  or  otherwise  as 
my  said  daughters  decide  to  make,  they  my 
said  daughiers  in  the  meantime  tf>  have  all 
the  rent*  and  proUta  therelrom."  The  court 
said:  "If  the  clanse  bad  ended  with  the 
names  of  the  daughters,  it  would  of  oourie 
be  clear  that  they  took  the  whole  beneficial 
interest  in  the  property,  and  the  words  which 
follow  may  mean  either  that  the  two  daugh- 
ters, individually  and  not  aa  trustees,  are 
to  make  the .  dispoaitioD,  or  that  the  tmsieet 
are  to  make  it  in  accordance  with  the  direc- 
tions of  the  two  daughters  as  iODdividuals  and 
not  as  trustees.  The  daughters  are  to  hare 
the  property  for  themselves  and  to  make 
such  disposition  of  it  from  time  to  time 
among  the  diiidren  of  the  testator  or  other- 
wise as  th^  may  decide  to  make;  and  the 
former  is,  I  think,  the  meaning  of  this  pro- 
vision; but  it  is  immaterial  which  of  these 
two  views  is  the  correct  one,  for  in  either 
case  the  disposition  is  to  be  made  in  ^accord- 
ance with  the  directions  of  the  two  daugh- 
ters." 

In  Lowther  v.  Dentinck,  L.  R.  19  £q.  (Eng.) 
167,  the  court  in  construing  a  will  said:  "It 
seems  to  me  that  the  words  'or  otherwise  for 
his  benefit'  are  evidently  put  in  for  the 
purpose  of  not  confining  the  trustees  to  pre- 
ferment or  advancement;  and  therefore,  m 
far  from  finding  any  context  which  restricts 
the  words,  I  think  the  context  shows  that 
the  words  eouJd  not  mean  something  of  the 
same  kind.  I  must  decide  the  case  upon  the 
vfords  as  they  stand  uncontrolled  by  any 
cottext"  See  to  the  same  effect  Whelen's 
Appeal,  70  Pa.  St.  410;  Pope  v.  Mathews,  18 
S.   G.  444. 

It  has  been  held  that  a  provision  of  a  stat- 
ute for  the  filling  of  any  vacancy  in  the  of- 
fiee  of  poor  director  "whether  such  vacancy 
occur  by  t^e  expiration  of  the  term  of  office, 
or.  otherwise,''  did  not  abrogate  a  proviek)i 
of  an  earlier  statute  for  the  election  of  soch 
officers  by  the  people.  Com.  v.  Dickert,  195 
Pa.  Si.  234,  4A  Ail.  1058,  wherein  the  court 
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said :  "Looking  at  the  words  of  ibe  rappl^- 
ment,  we  find  that  the  vacancies  to  be  fiHed 
may  occur  by  expiration  of  the  term  of  of- 
fice or  otherwise.  According  to  the  original 
act,  the  yacaneies  would  occur  'by  death, 
resignation  or  otherwise.'  The  word  'other- 
wise' in  the  supplement  is  broad  enough  to 
cover  vacancies  by  death  and  resignation.  It 
also  covers  vacancies  by  removal  of  the  in- 
cumbent from  the  district  and  by  failure  of 
a  director  ele^t  to  assume  the  duties  of  his 
office.  But  how  can  there  be  a  vacancy  caused 
by  the  expiration  of  the  term?  We  know  of 
only 'one  way  and  that  is,  the  failure  of  \thc 
electors  of  any  particular  district  to  elect 
a  poor  director  at  a  proper  time." 

In  Monck  v.  Hilton,  2  Ex.  D.  (Eng.)  268, 
46  L.  J.  M.  O.  163,  the  court  had  under  con- 
sideration a  statute  providing  that  "every 
person  pretending  or  professing  to  tell  for- 
tunes, or  using  any  subtle  craft,  means,  or 
device  by  palmistry  or  otherwise  to  deceive 
and  impose  on  any  of  His  Majesty's  subjects"* 
should  be  punished  as  a  rogue  and  vagabond. 
The  plaintiff  pretending  to  have  supernatural 
faculties  in  obtaining  from  the  dead  manifest 
tations  of  power,  noises,  raps,  etc.  was  con- 
victed under  the  statute.  Sustaining  the 
conviction  the  court  said  that  the  means 
used  by  the  plaintiff  came  within  the  words 
**by  palmistry  or  otherwise."  In  Pittsburgh, 
etc.  St.  L.  R.  Co.  v.  Ufahdney,  148  Ind.  196,  46 
N.  E.  917,  47  N.  E.  464,  62  Am.  St.  Rep.  603, 
40  L.R.A.  101,  it  appeared  that  an  employee 
of  an  express  company  had  released  the  com- 
pany from  all  liability  on  account  of  his  in- 
jury or  death  from  negligence  "6r  otherwise." 
It  was  held  the  release  precluded  an  action 
against  a  railroad  for  his  death  caused  by 
being  caught  between  two  cars  as  he  was 
passing  between  them  in  the  course  of  his 
employment.  The  court  said:  "The  word 
'otherwise,'  as  it  is  twice  employed  in  Ro- 
mick's  contract,  must  be  deemed  to  include 
some  liability  not  expressly  mentioned  or 
such  as  might  arise  out  of  the  relations  of 
the  parties  and  within  the  general  scope  of 
his  service  and  connection  with  them.  Giv- 
ing the  word  such  force,  it  would  reach  lia- 
bilities beyond  those  expressly  mentioned*  and 
beyond  those  claims  for  damages,  injuries,  or 
death  arising  from  the  ordinaiy  hazards  of 
the  service,  for  such  claims  present  no  lia- 
bility. It  would  include  'all  the  risks  in^ 
valved,'  ordinary,  as  well  as  extraordinary; 
and  it  would  include  the  assumption  by 
the  express  company  in  favor  of  the  appel- 
lant." 

In  State  v.  Kelly,  32  Ohio  St.  421,  a  statute 
providing  that  a  county  treasurer  should  be 
liable  in  an  action  on  his  bond  *'if  he  receives 
any  further  money  out  of  the  treasury  for 
fees,  clerk  hire,  or  otherwise,"  the  court 
aaid:      ''We  conceive  that  these   worda   'or 


otherwise'  meiEin  something. '  They  comprehend 
every  case  of  getting  money  out  of  the 
treasifry  •  other  than  that  which  the  preced- 
ing section  had  provided  should  be  the  legi1>- 
imate  one." 

It  has  been  held  that  a  provision  in  a 
private  improvement  act  that  nothing  there* 
in  contained  should  affect  any  right  which 
the  corporation  might  have"  under* the  Mu- 
nicipal Corporation  Acts,  or  otherwise  inde- 
pendently of  this  act,"  extended  to  all  acts. 
Taylor  v.  Oldham,  4  Ch.  D.   (Eng.)  396. 

In  Swift  V.  Swift,  1.  De  G.  F.  k  J.  (Eng.) 
160,  29  L.  J.  Ch.  121,  it  was  held  that  a 
gift  of  real  estate  to  hold  "forever  or  other- 
wise, according  to  the  several  and  respective 
natures  and  tenures  thereof"  included  lease- 
holds for  years. 

In  Shelford  v.  Louth^  etc.  R.  Co.  4  Ex.  D. 
(£ng.)  319,  it  wis  held  that  satisfying  the 
court  of  any  matter  ^by  affidavit  or  other- 
wise" meant  "by  affidavit  or  by  any  other 
sufficient  means." 

In  Wilson  V.  Chicago  Sanitary  Dist.  133 
III.  443,  27  K.  £.  203,  it  appeared  that  an 
article  of  the  constitution  provided  as  fol- 
lows :  "The  General  Assembly  may  vest 
the  corporate  authorities  of  cities,  towns  and 
villages  with  power  to  make  local  improve- 
ments by  special  assessment,  or  by  special 
taxation  of  contiguous  property,  or  €iher*> 
wise."  The  court  said:  "It  is  most  probable 
that  the  words  'or  otherwise'  were  used  to 
exclude  the  possibility  of  misapprehension 
that  because  only  cities,  towns  and  villages* 
could  be  authorised  to  make  local  improve- 
ments 'by  special  assessment,'  'or  by  special 
taxation  of  contiguous  property,'  they  could 
not  be  authorized  to  make  them  by  general 
taxation."  In  Morant  Vi  Taylor,  1  Ex.  D. 
(Eng.)  188,  the  court  said  that  the  words 
of  a  statute,  "order  for  the  pajrment  of 
money  or  otherwise"  included  orders  of  every 
kind  which  a  justice  of  the  peace  had  au- 
thority to  make. 

In  a  case  wherein  the  issue  was  as  to  who 
should  under  the  provisions  of  a  will  bear 
the  cost  of  some  drainage  work  on  a  lease- 
hold house  the  word  "otherwise"  was  given 
a  comprehensive  interpretation.  In  re  Craw- 
ley, 28  Ch.  D.  (Bng.)  431.  Pearson,  J.,  said: 
"It  seems  to  me,  .     .     that  when  the 

testator  has  said  that  all  that  his  wife  is  to 
receive  is  the  rent  that  remains  after  paying 
'all  ordinary  outgoings  for  ground  rent,  re- 
pairs, taxes,  expenses  of  insurance,  or  other- 
wise' at  all '  events,  the  word  'otherwise'  is 
sufficient  to  cover  this  if  the  word  'taxes'  ia 
dot  sufficient,  but  looking  to  the  form  of  the 
original  lease  of-  this  house,  I  must  come 
to  the  conclusion  that  the  deduction  will  in- 
clude whatever  has  been  paid  under  that 
lease,'  and,  under  all  these  cireumstanees, 
though  "with  some  difficulty,  I  cems  to  the 
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eondusion  that  the  tenant  for  life  ought  to 
bear  these  expenses." 

Under  a  statute  ppoviding  that  a  debt  due 
to  a  member  of  a  company,  in  such  capacity, 
"by  way  of  dividends,  profits,  or  otherwise" 
should  be  postponed  to  debts  of  the  creditors 
of  the  company  it  ha^  been  held  that  a  di- 
rector's unpaid  fees  came  within  this  pro* 
vision.  In  re  Leicester  Club,  etc.  Ck>.  30  Ch. 
D.  (Eng.)   629. 

f  In  Downing  v.  Marshall,  23  N.  Y.  866,  80 
Am.  Dec.  290^  it  was  held  that  authority  to 
take  "by  direct  purchase  or  otherwise"  was 
authority  to  take  by  devise. 

In  Fellowes  v.  Clay,  4  Q.  B.  313,  45  E.  C. 
L.  313,  the  court  said:  "With  respect  to 
exemption  or  discharge,  it  speaks  not  of  them 
generally,  but,  'by  composition  real  or  other- 
wise,' that  is,  by  some  other  means  then 
known  to  the  law,  as  by  the  lands  having 
been  abbey  lands  and  held  discharged.  The 
word  'otherwise'  cannot  surely  be  construed 
to  introduce  an  entirely  new  ground  of  ex- 
emption wholly  unknown  to  the  law;  bnt 
the  only  legitimate  meaning  of  the  words 
must  be  that  exemption  from  or  discharge 
of  tithes  on  ^any  legal  ground  shall  be  sua* 
tained  and  deemed  good  and  valid  and  in- 
defeasible upon  evidence  of  nonpayment  for 
a  certain  length  of  time,  instead  of  the  length 
of  time  formerly  required.  Still  the  claim 
must  be.  such  as  the  law-  recognizes  when 
shown,  to  have  been  acted  on  for  the  specified 
length  of  time;  that  is,  it  must  be  shown  to 
ha¥B  reference  to  composition  real  or  some 
known  legal  ground  of  exemption  or  dis- 
charge." 

In  Paulin  v.  Windsor,  36  Nova  Scotia  446, 
it  appeared  that  a  testator  directed  his  ex- 
eeutors  to  pay  to  a  town  twenty  thousand 
dollars  to  assist  in  building  and  maintaining 
a  hospital  as  soon  as  a  corresponding  sum 
''should  be  procured  by  the  corporation,  by  a 
tax  on  the  citizens,. or  from  private.donations, 
or  otherwise,  to  be  added  to  the  said  be- 
quest." It  was  held  that  the  words  "or 
otlierwise"  in  the  will  covered  the  obtaining 
of  the  sum  from  the  Province.  The  court 
said:  "The  obvious  design  of  the  testator 
was  to  benefit  his  native  town  by  assisting 
to  found  an  hospital,  and  I  can  find  nothing, 
in  the  clause  to  indicate  that  he  made  it 
conditional  on  the  balance  being  raised  or 
procured  out  of  the  pockets. of  the  citizens  of 
Windsor  only.  There  would  only  be  two 
ways  of  accomplishing  that,  viz.,  by  private; 
donations,  or  by  taxation.  These  are  both 
specified  in  the  clause,  and  then  the  words 
'or  otherwise'- added.  .  .  .  It  is  plain  that 
the  testator,  ao  far  from  limiting  the  sources, 
from  which,  the  money  might  be  procured,  by 
the  language  used,  extended  the  right  or  priv- 
ilege of.  getting  the  additional  oaoney  in 
other  ways  than  those  partially  specii^ed." 


ConstruiAg  a  statute  providing  that  if  any 
person  or  persons,  ..exoept  taveomers,  *'hj 
agent  or  otherwise,"  should  keep  any  house, 
etc.,  they  should  be  guilty  of.  an  offense,  it 
has  been  said  that,  tho  word  "otherwise" 
was  not  incautioiisly  introduced  in  the  stat- 
ute and  was  necessary  to  carry  out  the  is- 
tent  of  the  legislature.  Bawson  v.  State,  19 
Conn.  299.  It  was  urged  in  that  case  that 
the  word  had  no  meaning  but  the  court  said: 
"No  man  can  read  this  statute  without  learn- 
ing from  its  entire  perusal,  that  the  control!* 
ing  purpose  of  the  legislature  was,  to  suppress 
tipling-houses,  under  whatefver  pretence'  or 
name  established;  and  thus  to  prevent  the 
facilities  to  intemperate  and  ruinous  dram- 
drinking..  To  reject  the  word  otherwise, 
from  the  law,  and  thus  to  legalize  the  evil 
which  it  was  the  object  of  the  statute  to 
prevent,  if  perpetrated  in  person,  and  not  bj 
agent,  would  be,  not  only  absurd,  but  it 
would  involve  a  judicial  repeal  of  an  im- 
portant part  of  the  law  itself." 

In. Fuller  v.  Aylesworth,  75  Fed.  701,  43 
U.  S.  App.  657,  21  C.  C.  A.  506,  it  appeared 
that  by  a  rule,  of  the  supreme  court  a  super- 
sedeas bondy  conditioned  that  the  plaintiff  in 
error  or  appellant  should  prosecute  his  writ 
or  appeal  to  effect,  was  required.  W^here  the 
judgnient  or  decree  was  lor  the  recovery  of 
money  "n^t  otherwise  secured,"  it  was  stipu- 
lated tliat  the  indemnity  must  be  for  the 
whole  amount  of  the  judgment  or  decree,  in- 
cluding just  damages. for  delays,  costs  and 
interest.  It  was  h^d  that  "otherwise  se- 
cured" meant  "otherwise  than  by  mere  foroe 
of  the  judgment."  The  court  said :  "The  mean- 
ing of  'otherwise  secured'  is  sufficiently  ex- 
plained by  that  language  in  the  rule  which 
points  out  the  instances  in  which  a  bond 
for  the  payn^ent  of  a  judgment  is  not  re- 
quired. They  are  all  cases  in  which  the  court 
hasi  by  reason  of  a  lien  on  property  secured 
to  plaintiff  otherwise  than  by  the  judgment 
or  by  reason  of  actual  custody  of  property 
li^bl^  to  satisfy  the  claim  asserted,  the 
means  of  making  t\te  claim  of  the  plaintif 
by  subjecting  specific  property." 

In  Thayer  v.  Wendell,  1  Oall.  37,  23  Fed. 
Cas.  No.  13,873,  Story,  J.,  said  that  an  exec- 
utor's covenant,  contained  in  a  deed  of  con- 
veyajace  of  land  of  his  testator,  given  in  his 
capacity  as  executor  "but  not  otherwise"  was 
not  binding  on  him  personally  even  though 
it  might  not  be  binding  on  the  estate  of  the 
testator. 

Construing  a  statute  providing  that  "the 
action  and  proceedings  as  to  the  mode  of 
proving  claims,  and  otherwise,  shall  be  con- 
ducted as  actions  and  proceedings  for  the 
settlement  of  the  estates  of  deceased  persons 
are  now  required  to  be  conducted,  so  far  as 
tiie  same  are  applicable,"  the  court  said  io 
Marbwy   v.  Kentucky    Union   Land  Co.  62 
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Fed.  335,  22  U.  S.  App.  867,  10: 0.  C.  A.  398, 
that  they  did  "not  think  it  a  strained  oon- 
stmetion  to  hold  that  the  general  worde  '«r 
otherwise'  .  •  .  indude  'mode  of  distri- 
bution/" 

In  New  York  State  Loan,  etc.  Co.  ▼.  Heil- 
mer,  77  N.  Y.  64,  wherein  it  appeared  that 
the  charter  of  a- trust  company  authorised  it 
to  grant,  bargain,  sell,  etc.  ail  kinds  of  prop- 
erty, or  to  hold  the  same  in  trnst,  ''or  other- 
wise" apd  to  advance  moneys,  etc.,  on  prop- 
erty, the  court  h^ld  that  the  charter  did  not 
confer  banking  powers  or  authorize  it  to  dis- 
count commercial  paper. 

In  Collector  v.  Hubbard,  12  WaU.  1,  20  17. 
8.  (L.  ed.)  272,  it  ^as  held  that  an  Internal 
Rerenue  Act,  requiring  a  stockholder  in'  a 
company  to  return  as  income  all  profits  ac- 
cruing to  him  therefrom  whether  the  same 
were  "divided  or  otherwise''  embraced  not 
only  dividends  but  profits  not  divided. 

It  has  been  held  l^at  the  words  "by  askigA- 
ment  or  otherwise**  were  intetided  "to  eto- 
brace  and  cover  every  and  all  means  and 
manner  Of  success  or  devolution/  ih  addition 
to  that  by  assignment."  Carpenter  v.  Hom- 
er, etc.  Steamboat  Co.  48  App:  Div.  863,  63 
N.  Y.  S..  274. 

In  West  Chicago  St.  R.  C6.  v.  Morrison, 
etc.  Co.  160  111.  288,  43  K.  E.  393,  it  was 
said  of  a  provision  of  a  lease  allowing  the 
landlord  a  certain  time  for  the  repairing  of 
machinery  injured  "through  accident  or  Other- 
wise:"  "The  expression  'through  accident  or 
otherwise,'  is  broad  enough  to  Include  wear 
and  tear,  breakage  from  inherent  defects,  or 
even  simple  negligence  or  the  torts  of  others. 
But  these  provisions  did  not  contemplate  a 
wilful  trespass  by  the  landlord  and  destruc- 
tion of  property  and  business." 

In  State  v.  Shade,  115  N.  C*  7^9,  20  S.'  E. 
537,  it  was  held  that  a  statute  relating  to 
assaults  committed  in  a  secret  manner  "by 
waylaying  or  otherwise"  included  every  as- 
sault committed  in  a  secret  maniier.  The 
court  said:  "If  it  may  be  said  to  be  the 
general  rule  that  the  word  'otherwise*  follow- 
ing an  enumeration  should  be  interpreted  by 
supplying  after  it  the  words  'ejusdem  generis,' 
this  statute,  like  the  famous  section  9  of  27 
Henry  VIII.  constitutes  a  very  clear  excep- 
tion, because  it  is  not  indefinite,  but  must 
be  construed  as  meaning  'otherwise  in  a 
secret  manner.'"  See  to  the  same  effect 
State  V.  Jennings,  104  N.  C.  774,  10  S.  E.  249. 

In  Skinner  v.  Shew  [1893]  1  Ch.  j(Eng.) 
413,  the  issue  was  as  to  the  interpretation 
of  a  section  of  an  act  which  read  as  follows: 
"Where  any  person  claiming  to  be  the  paten- 
tee of  any  invention,  by  circulars,  advertise- 
ments or  otherwise  threatens  apy  other  per- 
son with  any  legal  proceedings."  .  The  court 
said  that  the  words  "or  otherwise''  were  to 


be  read  18>  pioMttsfifini^  any  tiircaito  whatever 
of  legal  proceedings  unless  the  person  mak- 
ing them  commenced  and  prosecuted  an  ac- 
tion for  idfi^ingeinent  of  hiff  patent.  See 
also  Driffield,  etc.  Pure  Linseed  Cake  Co.  v. 
Waterloo  V  Mills  Cake,  etc.  Co.  31  Ch.  D. 
(£ng.)   638. 

In  Carpenter  v.  Mitchell,  54  lU.  126,  the 
court  said:  "This  provision  contemplates 
the  acquisition  of  property  in  different  modes 
by  married  women,  and  a  fair  interpretation 
of  the  language  employed  embraces  a  pur- 
chase by  her.  It  n&mes  the  acquisition  by 
descent  and  devise,  and  instead  of  limiting 
it  ,to  that  mode,  enlarges  the  power  by  recog- 
nizing other  unenumerated  modesV  by  the 
expression,  'or  otherwise,'  which  is  broad 
enough  tp  embrace  a  purchase."  See  to  the 
same  effect  Haight  v.  McVeagh,  69  111.  624. 

In  Territory  v.  Gutierrez,  12  N.  M.  254,  78 
Pac.  139,  it  was  held  that  the  words  "or 
otherwise"  uted  in  an  act  providing  for  the 
filling  of  a  vacancy  in  any  county  office 
should  be  given  9.  comprehensive  interpreta- 
tion. The.  court  sfiid:  "The  language  of  this 
act  discloses  that  the  legislature  intended 
the  word  'otherwise'  to  Tcier  .  to  •  vAeancies 
occasioned  otherwise  than  by  death  and 
resignation. '  Any  other  view  ^^ould  deem  to 
make  it  absolutely  meaningless,  and  thto  "4^ 
cannot  believe  the  legislature  intended."  See 
1^6  the  same  effect  State  v.  Moores,  58'  Neb. 
285,  79  N.  \V.  529;  Atty.-Gen.  v.  Taggart, 
66  N..  H.  362,  29  Atl.  1027.  25  L.R.A.  6l3; 
Territory  v.  Albright,  12  N.  M.  293,  IS  Pac. 
,204,  .  .  J    fj .  -■     ..  .'    .     :  .  ;      ,. 

W  has  been  said:  "The  language  •!  the 
coastitutioii'i  is  tiiat  «ks  titlcf  or  substance  of 
the  act  to-  be  amended  aaniBt  appear  in  the 
amending*  act,  either  in  its  caption  or  other- 
wise. The  term  'otherwise^  can  only  mean 
Jh^  preamble  or  body  of  the  a^ct,  as  contra- 
distinguished from  tha  title  or  caption.* 
See   to   the   same   effect  Bansome  v.   State, 

91  Tenu.  716,  20  S.  W.  310;  State  v.  Kunpels, 

92  Tenn.  320,  21  S.  W.  665;  State  v.  Yardley, 
95  Tenn.  546,  32  S.  W.  481,  $4  L.R.A..  656; 
Shelton  v.  Sta^o,  96  Tenn.  52;i,  32  S.  W.  967. 

In  Thompson  V.  Highland  Park,  187  111. 
265,  58  N.  £.  328,  wherein  it  appeared  that 
an  ordinance  provided  "for  the  grading, 
draining,  paving  and  otherwise  improving-*' 
of  an  avenue,  it  was  held  that  the  provision 
autborized  the  making  of  parkways  in  the 
center  thereof.  The  court  said:  "The  phxafle 
'otherwise  improving'  is  ^  broad  and  com- 
prehensive phrase,  sufficient  to  include  al- 
most any  improvement  of  the  street.  .  .  . 
And  is  not  rendered  uncertain  by  reason  of 
the  caption  failing  to  state  that  its  purpose 
was,  in  part,  to  provide  for  a  parkway." 
See  also  Scoitt  v..  Marshall,  110  Mo.  App.  178, 
85  S.  W.  99. 
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Tiiii1i0T  -—  DeflBition* 

The  word  "timber"  bag  a  well-defined 
meai^ing  and  includes  such,  trees  as  are  suit- 
able for  building  and  allied  purposes  but 
does  not  include  fruit  trees. 

Usase  —  Local  Sisuifloa^qo  of  Word. 

Complainant  conveyed  certain  land  to  de- 
fendant's predecessors  in  title  by  deed,  re- 
serving all  timber  suitable  for  sftwlogs,  12 
inches  and  over  in  diameter' ^ree  feet  above 
ground.  Held  that,  while  the  word  "timber 
suitable  for  sawlogs/'  standing  alone,  in- 
cluded any  and  every  sort  of  sawlog,  without 
reference  to  the  character  of  the  wood,  yet, 
the  contract  having  been  made  20  years  be- 
fore, defendants  were  entitled  to  show  that, 
according  to  the  custom  of  the  locality  when 
the  deed  was  made,  "sawlogs'^  had  a  well- 
defined  local  meaning  which  was  limited  to 
pine  logs. 

[See  npte  at  end  of  this  ease.] 

Saaae. 

When  the  usage  of  a  locality  in  which  an  In- 
strument is  executed  has  given  certain  words 
therein  a  peculiar  signification,  the  parties  to 
the  instrument  will  be  presumed  to  have 
used  the  wor^  in  their  peculiar  local  sense. 

[See  note  at'  end  of  this  case.] 
Equity  —  JnrlsdiotioA  —  Title  to  Prop* 

erty. 

Where  defendants  are  in  adverse  possession 
qf  certain  standing  timber  claimed  by  com- 
plainant) complainant's  right  to  the  timber 
should  be  determined  in  an  action  at  law. 

Appeal  from  Chancery  Court,  Butler 
county:    Gardner,  Judge. 

Action  for  injunction.  W.  T.  Smith  Lum- 
ber Company,  plaintiff,  and  J.  T.  Jernigan 
et  al.,  defendants.  Judgment  for  defendants. 
Plaintiff  appeals.  The  facts  are  stated  in  the 
opinion.    Aftirmed. 

Lane  d  Lane  for  appellant. 
Pottell  d  BamUton  for  appellees. 

[126]  DE  Graftenried,  J. — On  the  11th  of 
June,  1896,  the  appellant  executed  and  de- 
livered, to  those  through  whom  the  appellees 
claim  the  land  upon  wliich  the  timber  here- 
inafter referred  to  is  situated,  a  <leed  con- 
veying said  land.  In  the  deed  there  id'  the 
following  clanise:  'The  W.  T.  Smith  Lumber 
Company  reserves  all  the  timber  suitable  for 
sawlogs  that  is  and  will  be  12  inches  and 
over  in  diameter  three  feet  aba  ire  the  gi'ound, 


.  or  at  the  top  of  the  stump,  at  the  time  nid 
timber  is  cut»  together  with  the  rights  of 
way  for  carta,  drays,  trams,  [127]  tramwsyg, 
and .  railroiada  on  and  through  the  above- 
described  lands,  also  the  right  to  use  desd 
pine  to  generate  steam  for  its  locomotive 
engines;  said  timber,  to  be  removed  at  the 
option  of  the  Vf,  T.  Smith  Lumber  Companj, 
its  suecessors  or  assigns." 

It  seems  that  the  W..  T.  Smith  Lumber 
Company  has  cut  and  removed  all  pine  tim- 
ber suitable  for  sawlogs,  12  inches  and  up, 
etc.,  from,  the  premises,  and  the  bill  of  com- 
plaint in  this  case  was  filed  for  the  purpose 
of  testing,  in  a  court  of  equity,  the  right  of 
the  said  Lumber  Company,  against  the  wishes 
of  the  appellees,  who  own  the  land,  to  go 
upon  the  land  and  remove  therefrom  tbe 
poplar,  white  oak,  gum,  etc,  trees,  which  are 
12  inches  and  up,  from  the  said  land. 

In  the  first  place  the  appellees  claim  thst 
they  are  in  the  adverse  possession  of  said 
trees,  denying .  that  the  appellant  has  any 
claim  upon  them,  and  that  therefore  appel- 
lant must  pursue  its  remedy  of  ejectment  for 
said  trees;  and  in  the  second  place  appellees 
maintain .  thai  by  the  above  reservation  the 
appellant  only  reserved  title  to  the  pine  trees 
on  the  said  lands.  Appellees  maintain  that, 
at  the  time  of  the  execution  and  delivery  of 
the  said  deed,  the  word  /"sawlogs"  had,  in 
Butler  coxmty,  where  the  lands  are  situated, 
a  well-defined  meaning;  that  the  word  "saw- 
logs" meant,  at  that  time,  ''pine  logs,"  and 
only  ''pine  logs;"  that  no  other  kind  of  trees 
had,  in  that  section  of  the  state.  Up  to  that 
time,  been  used  or  known  as  "sawlogs;"  and 

.that,  since  the  execution  and  delivery  of  the 
conveyance,  the  parties  in  interest  had  so 
construed  the  said  words  because  since  that 
time  the  appellant  had  paid  the  owners  of 
the  land  for  all  trees  taken  from  the  land 
except  the  pine  trees.  Appellees  say  that  the 
appellant,  at  the  time  it  executed  the  said 
conveyance,  was  the  owner  of  a  large  saw- 
mill plant  situated  at  Chapman,  Ala.,  and 
that  said  [1281  mill  was  engaged  exclusively 
in  the  msLnufacture  of  pine  trees  into  lumber, 

.  and  that,  up  to  that  time,  there  had  never 
been  in  that  section  of  Alabama  a  mill  which 
manufactured  any  other  sort  of  trees  into 
lumber,  and  that,  at  the  present  time,  said 
mill  is  manufacturing  only  pine  trees  into 
lumber. 

1.  The  word  "timber"  has  a  well-defined 
meaning  and  includes  such  trees  as  are  suit- 
able for  building  and  allied  purposes. — Gulf 
Yellow  Pine  Lumber  Co.  v.  M(mk,  159  Ala. 
318,  49  So.  248.  The  word,  however,  does 
not  include  fruit  trees. — Bullen  v.  Denning, 
6  B.  &  C.  ^42,  847,  12  E.  C.  L.  383,  386;  8 
Words  and  Phrases,  p.  6073. 

2.  Standing  alone  and  unexplained,  we 
would    unhesitatingly    tfay    that   the  words 
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"timber  suitable  lor  Bawlogs"  meftnt  any  sort 
of  sawlogs,  whetiier  of  oak,  chestnut,  hickory, 
poplar,  or  ash.  This  deed  was  made,  how- 
ever, nearly  20  years  ago,  and  it  may  be 
that  in  the  section  in  which  this  timber  was 
situated  the  word  "sawlogs''  had  at  that  time 
a  well-understood  local  meaning,  and  that 
this  local  meaning  was  well  miderstood  by 
the  parties  when  the  deed  was  made  and 
delivered.  The  written  reserration  in  the 
deed  is  but  the  memorial  of  the  contract,  the 
thing  upon  which  the  minds  ol  the  parties 
met,  and,  of  course,  the  thing  *  which  they 
agreed  to  was  the  contract  between  then.  If 
*'sawlogs,"  then  had  a  restricted  meaning  and 
the  parties  used  that  word  im  that  restricted 
meaning,  the  fact  that^  since  that  time,  the 
meaning  of  that  word  has  been  broadened 
does  not  broaden  the  rights  of  appellant.  As 
an  illuBtratiott :  Many  years  ago  it  was  the 
universal  custom  for  eottcm  to  be- -picked  from 
the  fields  and  placed  in  baskets.  These 
baskets  were  used  by  the  laborers  to  carry 
the  cotton  from  the  field  to  the  cotton  house. 
These  baskets  were  made  from  a  particular 
character  of  white  oak.  The  words  "basket 
timber"  then  had,  in  [129]  the  cotton  sections 
of  the  state,  a  particular  local  meaning. 
They  meant  white  oak  suitaUe  for  oMikiiig 
cotton  baskets.  If  a  man  then  sold  to  a 
maker  of  cotton  baskets  all  his  "basket  tim- 
ber," his  plain  meaning  would  hare  been  to 
sell  that  part  of  his  white  oak  timber  which 
was  suitable  for  making  cotton  baskets,  and 
only  that  timber. 

In  this  case  the  contention  is  that,  when 
the  reservation  in  the  deed  was  made,  the 
word  "sawlogs"  had,  in  the  section  of  Ala^ 
tMuna  in  which  the  kmds  in  question  were 
situated,  a  local,  well*defined  meaning,  and 
that  these  words-  meant  pinie  trees  or  logs 
suitable  to  be  manufactured  into,  lumber.  If 
this  is  true,  we  see  no  reason  why  appellees 
hare  not  the  right,  by  evidence,  to  show  it. 
In  making  this  proof,  the  oonstruotion  which 
the  parties  themselves  have  placed  upon  the 
contract  may  be  shown.**-Kaul  ▼.  Weed,  208 
Pa.  St.  586,  63  Atl.  489. 

"When  the  usage  of  the  locality  in  which 
the  instrument  is  executed  has  given  certain 
words  therein  a  peculiar  signification "  the 
parties  to  the  instrument  will  be  presumed 
to  have  used  such  words  in  their  peculiar 
local  sense.-*-!?  Am.  k  £ng.  fine,  of  Law  (2d 
ed.)   12,  sttbd.  3,  and  authorities  there  dted. 

3.  In  this  case  the  appellees  are'  in  posses- 
sion of  the  land  upon  which  the  trees  which 
appellant  claims  title  to  are  situated.  The 
appellees  deny  that  the  trees  belong  to  ap- 
pellant, and  assert  that  they  themselves  own 
tbe  trees.  In  other  Words,  appellees  are  in 
the  adverse  possession  of  the  trees  claimed 
by  appellant.  The-  appellant  can  test  its 
Tight  and  title  to  the' trees  in  an  atfticn  tit 


law. — ^Inglis.  v.  lYeeman,   137   Ala.   808,   34 
So.,  394. 

It  is  therefore  evident  that  the  chancellor 
Was  correct  in  holding  that  the  title  to  the 
trees  should  be  tested  in  [180]  an  action  at 
law,'  where  the  disputed  questions  of  fact  can 
be  settled  by  a  jury.  The  decree  of  the  court 
below  is  therefore  affirmed. 

Affirmed. 
'    Anderson,  O.  J.,  and  McOlellan  and  Somer- 
ville,  JJ.,  concur. 


irOTE. 

Adatissibtlity  of  ITrideiioe  of  Peenllar 
8i0nlAeatioii ,  of  Word  im.  Loeallty 
W]ior<i(  lastruiMtt  Was  Bxeonted. 

General  Rule,  655. 
Application  of  Rule,  657. 
Limitation  of  Rule,  660. 


Cfmieral  Rule. 

Although  the  words  used  by  the  parties  to 
a  contract  or  other  instrument  are  usually 
to  be  construed  In  their  ordinary  sense,  never- 
theless, where  they  appear  to  be  ambiguous 
or  uncertain  in  that  a  technical,  special  or 
local  sense  has  been  established  in  that  local- 
ity by  custom  or  trade,  evidence  of  the  pe- 
culiar meaning  thus  acquired  is  admissible, 
not  for  the  purpose  of  adding  to,  altering  or 
contradicting  the  language  of  the  iiistrument, 
but  for  the  purpose  of  expounding  the  lan- 
guage so  used,  so  that  the  court  may  inter- 
pret it  according  to  the  intent  of  the  parties. 

England.-^mith  v.  Wilson,  3  B.  ft  Ad.  728, 
23  £.  C.  L.  169,  110  Eng.  Rep.  (Reprint)  266, 
1  L.  J.  K.  B.  194;  Mallan  v.  May,  13  M.  k 
W.  611.  153  Eng.  Rep.  (Reprint)  213;  Stud- 
dy  V.  Sanders,  5  B.  &  €.  628,  12  E.  G.  L.  336, 
108  Eng.  Rep.  (Reprint)  234. 

Alabama, — See  the  reported  case  (saw 
logs) . 

Arkansas. — Taylor  v.  Union  Sawmill  Co. 
105  Ark.  518,  152  S.  W.  150  (wl^ite  oak 
timber) ;  Davis  v.  Martin  Stave  Co.  113  Ark. 
325,  168  S.  W.  553  (all  the  oak  timber  suit- 
able to  make  staves  or  stave  bolts). 

California. — Callahan  v.  Stanley,  57  Cal. 
476  (stubble) ;  Corey  v.  Struve,  16  Cal.  App. 
.310,  116  Pac.  975  (crop  of  beets).  ... 

Di9triot  of  Columbia. — ^Bragg  v.  Bletv,-  7  .Q. 
C.  105  ("a  thousand"  of  shingles). 

F^ori^.---Hinote  v.Brigman,  44  Fla..589, 
33  So.  303  ("saw  Jogs"  to  be  converted  into 
''squared  timbers"). 

/UfiuTw.— Myen  v.  Walker,  24  111/ 133  ( sea- 
son);  Chicago  Portland  Cement  Do.' v;  Hof- 
maa,  168  ill.  App.  71  (standard  quali^). 
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/tidicma.'**-Ila8tetter  v.  Reynolds,  160  Ind. 
133,  66  N.  E.  612  (sawing  of  elm  strips), 
C<nnpare  Harper. T.  Pound,  10  Ind.  32. 

lotoa, — Pilmer  r.  Branch  of  State  Bank,  16 
la.  321  (in  currency);  Steyer  v.  Dwyer,  31 
la.  20  (town) ;  Wood  v.  Allen,  111  la.  97,  82 
N.  W.  461  (dry  goods). 

Kentucky. — Rochester,  German  Ins.  Go.  y. 
PeaBlee-Gaulbert  Co.  120  Ky.  752,  9  Ann*  Cas. 
324,  87  Sy  W.  1115,  89  S.,  W^  3,  1  L.R.A. 
(N.S.)  364,  27  Ky.  L.  Rep.  il55  (noon). 

Massachusetts. — Eaton  v.  Smith,  20  Pick. 
(Mass.)  150  (operate) ;  Page  t.  Cole,  120 
Mass.  37  (right  and  ^od  will  of  supplying 
custom ) . 

Jtft««o}4ri.-7Soutier  v.  K-cU^riqan,  IjB  Mo. 
<b09  ("a  thousand"  of  i^hinglee})^  Sroquatmi 
Realty  Co,  v.  Moynih^i,  .1.79  Mo^  Q^9*.7^  S. 
W.  1014  (San  Domingo  mahogany) ;  Long  v. 
J.  K.  Armsby  Co.  43  Mo,  App,.  253.  (strictly 
choice). 

Montana. — Newell  v,  Nicholso;^,  17  Mont. 
389,  43  !Pac.  180  (''don't  sell;  we  to  exchange 
any  goods  that  don't  sell;  credit  for  same; 
sales  guaranteed"). 

New  York. — Thompson  v.  Sloan,  23  Wend. 
(N.  Y.)  71,  35  Am.  Dec.  .546  (Canada 
money);  Brunold  v.  Glasaer,  25  Misc.  285, 
53  N.  y.  S.  1021  ("a  thousand"  of  brick). 
And  see.  Cullender  v.  Dinsmore,  55  N.  Y. 
200,  14  Am.  Rep.  ^24  (C.  0.  D.) ;  Atkinson 
V,  Truesdell,  127  N.  Y.  230,  27  N.  E.  844.     • 

Ohio. — ^Lowe  y.  Lehman,  15  Ohio  St.  179 
("a  thousand"  of  bricks). 

Pennsylvania. — Phoenix  Iron  Co.  y,  Samuel, 
13  W.  N.  C.  5Q  (early  spring) ;  Brown  v. 
Brooks,  25  Pa.  St.  210  (1000  feet  in  each 
raft).    ,. 

yeara*.— Parks  v.  O'Connor,  70  Tex.  377,  8 
S.  W.  104  (yearlings). 

VThe  meaning  of  terms  at  the  place  where 
the  parties  use  them,  or  to  which  they  look 
as  the  seat  of.  the  contract  may  also  control 
their  interpretation.  It  is  proper,  therefor^, 
to  receive  evidence  of  the  particular  sense 
which  any  word  of  the  contract  has  acquired 
by  usage  in  any  special  locality.  .  .  .  The 
reason  for  resorting  to  such  testimony  is  that, 
\n  the  hurry  of  trade  and  the  multitude  of 
contracts,  brevity  and  condensation  are  abso- 
lutely essential.  Words  to  the  layman  of 
meaningless  or  of  limited  force  have,  in  the 
minds  of  those  familiar  with  them,  a  compre- 
hensive aiid  intelligent  definition.  Accord- 
in^y,  it  has  been  settled  that  parties  engaged 
in  a  particular  trade,  -and  who  use  a  mercan- 
tile term  having  a  fixed  meaning  in  the  tirade, 
are  conclusively  bound  to  use  it  in  that  Sense. 
They  can  no  more  be  heard  to  say  that  they 
did  not  know  the  meaning  or  did  not  use  it 
in  that  sense  than  a  party  in  ordinary  oases 
can  eaeape  a  contract  by  saying  that  he  did 
not  understand  the  tSket  of:  the- words  used. 
Where  two  In  4  partioilAr  trade  d«B(l  witii 


each  other  in  the  language  of  their  trader 
they  are  presumed  to  speak  the  mereantile 
meaning  of  words  of  that  trade."  Long  v. 
J.  EL  Armsby  Co.  43  Mo.  App.  263.  In 
Eaton  y.  Smith,  20  Pick.  (Mass.)  150,  the 
court  said:  "The  court  are  of  opinion,  that 
when  a  new  and  unusual  word  is  used  in  a 
contract,  or  when  a  word  is  used  in  a  techni- 
cal or  peculiar  sense,  as  applicable  to  any 
trade  or  -branch  of  business,  or  to  any  par- 
ticular class  of  people,  it  is  proper  to  receive 
evidence  of  usage,  to  explain  and  illustrate 
it,  and  that  evidence  is  to  be  oonsidered  bv 
the  jury.;  And  the  province  of  the  oourt  will 
then  be,  to  instmot  the  jury  what  will  be 
the  legal  effect  of  the  contract  or  instrument, 
as  they  shall  find  the  meaning  of  the  word, 
modified  or  explained  by  the  usage.  But 
when  no  new  word  is  used,  or  when  an  old 
word^  having  an  established  place  in  the  lan- 
guage, is  not  apparently  used  in  any  new, 
technical  or  peculiar  sense,  it  is  the  province 
of  the  court  to- put  a  eonstmction  upon  the 
written  contracts  and  agreements  of  parties, 
according  to  the  established  use  of  language, 
as  applied  to  th^  subject  matter,  and  modi- 
^ed  by  the  whole  instrument,  or  by  existing 
eircumstanees..  This  was  the  course  adopted 
on  the  present  trial.  The  defendants  offered 
evidence  of  "usage  which  was  resisted  by  the 
plaintiff,  and  although  at  first  received,  wu 
ultimately  rejected,  as  the  plaintiff  desired 
that  it  might  be.  Had  the  verdict  been  the 
other  way,  and  had  the  defendants  excepted, 
it  would  have  presented  a  different  question. 
But  the  plaintiff  objected  to  the  admission  of 
evidence  mliiinde,  evidence  of  peculiar  nssge, 
and  the  objection  was  sustained.  There  being 
then  no  evidence  of  usage  or  other  evidcDce 
aliunde,  to  affect  the  ordinary  meaning  of 
•the  contract  and  agreement  of  the  parties, 
the  court  -are  of  opinion  tihat  it  was  the  duty 
and  province  of  the  court  to  put  a  eonstroc' 
tion  upon  this  contract,  and  that  there  wis 
nothing  to  leave  to  the  jury,  in  regard  to  the 
meaning  and  effect  of  the  written  agreement. 
On  the  other  pact  of  the  case,  the  oourt  in- 
structed the  jury  that  they  were  not  to  re- 
gard the  evidence  as  to  the  meaaii^  of  the 
word  'operate,'  but  were  to  take  it  in  its 
oominon  and  established  meaning,  and  that  it 
did  include  selling  the  growing  timber,  as 
well  as  cutting  and  sending  it  to  market  at 
the  owner's,  expense.  This  is  the  direction 
alleged  to  be  wrong,  and  the  plaintiff  eon- 
tends  that  in  its  true  meaning  and  aecepta- 
'Uon,  it  intended  only,  catting  timber  or  clear- 
ing the  land,  or  performing  other  labor  or 
making  other  improvements  thereon  at  the 
owner's  expense.  This  question  is  not  with- 
out difficulty,  especially  to  be  decided  as  the 
plaintiff  contends  that,  it  must  be,  not  in 
reference  to  any  I^eal  usage  of  Maine,  but  as 
it  nnist.ha^^  been  understoed  by  the  plaintiff 
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residing  h^re  in  MassaohuBetts,  and  aoeording 
to  its  known  use^  as  a  part  of  the  English 
language.  On  the  whole,  and  in  view  of  all 
the  circumstances,  the  court  are  of  opinion 
that  the  direotion  was  right."  In  Steyer  y. 
Dwyer,  81  la.  20,  which  was  an  action  to 
restrain  the  defendant  from  carrying  on  the 
businesfl  of  stone  cutting,  in  Tiolation  of  his 
agreement,  the  court  said:  ''The  terms  of 
every  written  instrument  are  to  be  under- 
stood in  their  plain,  orditory  tod  popular 
sense.  .  .  .  This  rule,  however,  is  subject 
to  the  exception  that  parol .  evidence  is  ad- 
missible for  the  purpose  of  showing  that,  in 
the  place  #here  the  contract  is  made  the 
words  employed  have,  by  known  and  estab- 
lished usag^  acquired  a  signification  diifer- 
ent  from  the  general  and  popular  sense.  And 
parties,  in  making  their  cowtracts,  are  sup- 
posed to  refer  to  this  usage,  just  as  they  are 
presumed  to  employ  words  in  their  usual 
and  ordinary  signification.  .  .  .  The  rec- 
ord does  not  contain  the  evidence  upon  which 
the  court  below  acted.  It  was  competent  for 
the  plaintiff  to  ptove  that,  where  this  con- 
tract was  made,  the  word  town  had,  by  known 
and  general  usage;  acquired  a  local  and  pe- 
culiar signification  extending  it  beyond  the 
mere  idea  of  a  collection  of  houses.  This 
court  will  not  presume,  as  against  t&e  judg- 
ment of  the  court  below,  that  such  evidence 
was  not  introduced." 

AppUeatton  of  Hule. 

In  Thompson  v.  Sloan,  23  Wend.  (N.  Y.) 
71,  35  Am.  Dec.  546,  in  holding  that  evidence 
of  the  meaning  of  "Canada  money"  in  which 
a  note  was  payable,  was  admissible,,  the  court 
said:  "In  the  case  at  bar,  extrinsic  evidence 
of  the  kind  offered  by  the  defendants  was,  I 
think,  admissible  .  to  prove  that  Canada 
money  meant  in  general,  mercantile  under- 
standing at  Buffalo  and  in  its;  vicinity,  Cana- 
dian bank  bills,  and  not  specie,  whether  we 
regard  the  wordaused  in  the  note  as  prima 
facie  importing  current  Canadian  coin,  or  as 
ambiguous  on  their  face;  in  other  words 
leaving  it  doubtful  whether  they  mean  cur- 
rent Canadian  coin  or  bank  notes." 

In  Pilmer  v.  Branch  of  State  Bank,  16  la. 
321,  it  appeared,  that  a  draft  in  suit  was 
payable  "in  currency."  The  court  said: 
"What  'currency'  means  in  a  note  or  bill  is 
not  very  clear  without  some  reference  to  the 
circulating  medium  at  the  time,  or  without 
knowing  what  meuiing  is  attached  to  .the 
word  generally,  by  those  who  use  it,  or  rather 
without  knowing  what  specific  idea  the  word 
is  used  to  express.  ...  The  word  cur- 
rency is,  as  we  have  seen,  far  from  having 
a  settled,  fixed  and  precise  meaning.  And, 
even  if  it  had  sueh  a  meaning  in  geaeral^  it 
might  acquire  in  certain  localities,  or  among 
Ann.  Gas.  1.016C.~-42. 


certain  classes,  a  different  signification.  Sup- 
pose, in  consequences  of  a  depreciation  in  the 
issue  of  banks  generally,  the  word  'currency' 
is  set  apart  by  general  popular  use,  to  indi- 
cate these  issues,  and  to  distinguish  them 
from  coin.  If  under  these  circumstances,  the 
parties  make  a  coi^traot,  and  use  the  word 
currency  in  its  local  or  popular  sense,  will 
the  court  ^k>se  its  eyes  to  the  situation  of 
the  parties,  and  enforce  the  contract  in  a  dif- 
ferent sense,  from  that  which  wa^  intended  7" 

In  Corey  v.  Struve,  16  Cal.  App.  310,  116 
Pac.  975,.  construing  a  lease  of  a-  farm  for 
the  growixi^  of  beetsi  the  court  said ;  "Assum- 
ing that  .the  provision  as  to. the  reservartion 
of  'one-fourtih  of  the  crop,  of  beets'  intro- 
duces, an  element  of  uncertainty,  it  is  entire- 
ly eliminated  by  the  due  coivsideration  of  the 
agreement  to>  farm  said  beet. lands  In  accord- 
ance with  the  customs  and  directions  of  the 
Sp?«ckele  Sugar  Company  jor  its  field  super- 
intendent. It  is  manifest  that  there  is  a 
distinction  bejtween  'customs'  and  ^directions.' 
They  are  familiar  terms,  and  it  is  not  neces- 
sary to  define  t^em.  One  of  the  customs,  or, 
in  other  words,,  the.  common  practice  of  the 
Spreckles  Coippany  was  to  leave  the  beet 
tops  upon  the  ground  to  be  plowed  under  as 
a  fertilizer.  The  evidence  shows  this  without 
conflict.  In  fact,  the  said  James  Struve  tes- 
tified that  he  knew  /that  iq  this  valley  the 
Spreckles  Sugar  Company  required  the  beet 
tops  to.  be  left  on  the  land.'-  If  this  custom 
:is  to  be  considered  a  part  of  the  'farming,' 
it  would  seem  to.  follow  that  defendants  had 
promised  to  thus  leave  ithe  tops." 

In  Studdy.v,' ganders,  6  B.  &  C.  628,  12 
£.  C.  L.  336,  108  £ng.  Rep.  (Reprint)  234, 
it  was  held. that. parol  evidence  was  admissi- 
ble to  explain  the  meaning  of  the  tenn 
"cider"  in  Devonshire. 

In  Wood  V.  Allen,  111  la.  97,  82  N.  W.  451, 
in  construing  the  term  "dry  goods"  in  a  con- 
tract of  sale,. it. was  held  that  evidence  of  the 
local  meaning  was  adnussible.  The  court 
said :  "At  the  trial  defendant  offered  wit- 
nesses to  prove  what  the  term  'dry  goods' 
meant  to  merchants  and  business  men  in  the 
community  where  the  stock  was  located.  He 
proposed  to  prove  that  'dry  goods'  meant 
shelf- goods,  bolt  goods,  dress  goods,  calicos, 
and  flannelB, — in  other  words,  all  piece  goods, 
* — ^and  that  notions,  clothing,  hats,  and  caps 
were  not  included  in  that  term,  according  to 
the  ordinary  usages  of  the  community.  Ob- 
jections to  thesb  questions  were  sustained,  on 
the  ground  that  answers  thereto  would  tend 
to  contradict  and  vary  the  terms  of  a  written 
oontraoty  and  that  it  was  for  the  eourt  to 
determine  from  the  language  of  the  contract 
what  was  and  what  was  not  included. in  the 
terms  used  by  the  parties*  These  rulings 
were  manifestly  erroneous.  In  the  construc- 
ticm  of  meroantile-' contracts,  parol  evidence 
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is  admiBsible  to  show  that  terms  used  therein 
have  acquired,  by  the  custom  of  the  locality 
or  by  the  usage  of  trade,  a  peculiar  signifi- 
cance; and  this  is  true,  although  the  terms 
used  do  not  in  themselves  appear  to  be  am- 
biguous. Such  evidence  does  not  contradict 
the  terms  of  the  contract,  but  simply  applies 
them  to  the  subject  matter.**    .    .    . 

In  Page  v.  Cole,  120  Mass.  37,  the  court 
said:  "The  evidence  offered  by  the  plaintiff 
was  competent  to  show  that  in  stipulating 
to  convey  *the  right  and  good  will  of  supply- 
ing twenty-six  full  eight-quart  cans  of  cus- 
tom situated  as  above,'  the  defendant  tmder- 
t^ok  to  sell,  and  the  plaintiff  supposed  he 
was  buying,  the  good^  will  of  a  bujsiness  in 
which  the  customers  at  the  time  of  the  sale, 
'situated  as  aforesaid,'  (that  is  to  say,  in- 
cluded in  the  milk  route  in  question)  weare 
in  the  habit  of  taking  milk  to  the  extent  of 
twenty-six  cans  of  eight  quarts  each.  If  he 
succeeded  in  proving  the  alleged  usage,  he 
might  well  claim  that  the  defendant  had  not 
delivered  and  pointed  out  what  he  had  under- 
taken to  sell  and  had  been  paid  for." 

In  Phoenix  Iron  CJo.  v.  Samuel,  13  W.  N,  C. 
( Pa. )  50,  it  was  said :  "It  is  undoubtedly 
true  as  a  general  rule,  that  a  written  con- 
tract must  be  construed  by  the  court.  Some- 
times, however,  the  meaning  and  sense  in 
which  a  certain  expression  therein  is  used 
may  be  submitted  to  the  jury.  Here  the  lan- 
guage was:  'Shipment  early  spring,'  and 
'time  of  shipment  early  spring  of  the  year.' 
No  month  by  name  was  mentioned.  Tlie  con- 
tract was  made  in  London.  The  old  rails 
were  to  be  shipped  from  Europe.  The  object 
is  to  arrive  at  the  understanding  of  the  par- 
ties to  the  contract.  Presumably,  they  under- 
stood it  as  it  is  understood  at  the  place  where 
made  and  where  the  vendors  were  to  perform 
their  part  of  the  agreement.  This  view  tends 
to  prove  the  assent  of  both  minds  and  give 
effect  to  the  joint  understanding  of  the  par- 
ties. It  follows  that  evidence  of  the  meaning 
of  the  word  'spring'  as  there  understood  was 
properly  received." 

Parol  evidence  has  been  h«ld  to  be  admis- 
sible to  show  that  by  custom  of  the  place 
"noon"  meant  12  o'clock  midday  "standard 
time"  and  not  12  o'clock  midday  "sun  time." 
Rochester  German  Ins.  Co.  v.  Peaslee-Gavl- 
bert  Co.  120  Ky.  752,  9  Ann.  Cits.  324,  87 
8.  W.  1115,  89  *S.  W.  3,  1  L.R.A.(N.S.)  364, 
27  Ky.  L.  Rep.  1165, 

In  Taylor  v.  Union  Sawmill  Co.  105  Ark. 
618;  152  S.  W.  150,  construing  a  deed  grant- 
ing the  right  to  cut  and  remove  "white  oak 
timber,"  it  was  held  that  parol  evidence  was 
admissible  to  show  that  in  the  locality  where 
the  timber  was  situated,  the  term  had  a 
popular  and  well  understood  meaning  and  did 
not  include  overcup,  cow  oak  and  post  oak. 

In  Dauss  v.  Martin  Stove  Co.  113  Ark. 
325,    168   S.   W.   553,   holding   that  evidence 


was  admissible  to  show  that  a  deed  conveying 
"all  the  oak  tinoiber  suitable  to  make  staves 
and  stave  bolts,"  did  not  convey  red  oak  tim- 
ber SB  being  unsuitable,  the  eourt  said: 
"According  to  a'  preponderance  of  the  testi- 
mony, it  was  not  thought  or  understood  in 
that  community  at  the  time  the  timber  deed 
was  executed  that  red  oak  timber  was  eui^ 
able  for  making  staves  and  stave  bcriU. 
Moreover,  the  undisputed  testimony  showi 
that  the  plaintiff  and  the  agent  of  the  de- 
fendant who  bought  the  timber  for  it  both 
understood  that  red  oak  timber  was  not  suit- 
able for  making  staves  and  atave  bolts  and 
that  only  white  oak  timber  and  ita  specict 
was  suitable  for  that  purpose." 

In  Snoqualmi  Realty  Co.  v.  Moynihan,  179 
Mo.  620,  78  S.  W.  1014»  holding  that  evidence 
as  to  the  meaning  of  the  phrase  "San  Do- 
mingo mahogany"  as  used  in  a  building  eon- 
tract,  was  admissible,  the  court  said:  *'Sucli 
evidence  is  received  on  the  theory  that  the 
parties  knew  of  the  usage  or  custom  and  con- 
tracted in  reference  to  it»  and  in  such  ca«ei 
the  evidence  does  not  add  to  or  eontradiet  the 
language  used,  but  simply  interpreta  and  ex- 
plains its  meaning.'  Applying  this  rule  to 
the  facts  in  the  case  at  bar,  there  is  no  room 
left  for  doubt  that  the  term  San  Domingo 
mahogany,  when  used  in  speciflcationa,  in  St 
Louis,  is  a  trade  term  and  that  it  does  not 
mean  mahogany  that  was  grown  on  the  is- 
land of  San  Domingo,  but  means  a  good 
figured  mahogany,  equal  in  density  to  that 
known  as  San  Domingo  mahogany." 

In  Rastetter  t.  Reynolds,  160  Ind.  133,  66 
X.  E.  612,  it  appeared  that  a  custom  bad 
grown  up  among  those  who  sawed  elm  strips 
and  those  who  purchased  the  same  that  the 
dimensions  of  the  strips  were  to  be  taken  at 
the  time  of  sawing;  and  that  orders  therefor 
were  given  with  the  understanding  that  the 
same  would  be  sawed  in  the  green'  to  the  sin 
as  ordered,  and  with  the  knowledge  that  saefa 
strips  would  shrink  after  they  were  dried. 
The  court  said:  "It  is  perfectly  well  settled 
that  when  parties  enter  into  a  contract  with 
reference  to  a  particular  business  or  trade 
they  are  presumed  to  have  contracted  with 
reference  to  any  usages  of  that  business  or 
trade,  and  their  contracts  are  to  be  inter- 
preted consistently  with  such  usage.  Pecul- 
iar expressions  are  to  be  given  that  meaning 
which  they  have  acquired  in  sueh  business  br 
common  usage,  unless,  by  the  express  terms 
of  the  contract,  the  usage  is  excluded,  or  is 
inconsistent  with  the  contract."  In  Hinote 
Y.  Brigman,  44  Fla.  589,  32  So.  303>  wherem 
in  appeared  that  the  plaintiffs  agreed  to 
"square  three  thousand  pine  saw  logs"  ac  the 
rate  of  two  cents'  per  cubic  foot,  the  court 
said :  "The  term  'saw  logs'  seems  by  the  evi- 
dence adduced  to  have  a  well  understood 
-meaning  among  those  habitually  dealing  is 
that  commodity,  and  'saw  logs,'  designed,  u 
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provided  by  Mb  eonti'act,  to  be  converted 
into  'squared'  timbers,  seems  also  by'  the  evi- 
dence to  be  imderstood  among  lumber  dealers 
as  calling  for  a  log  that  will  square  e^t 
at  least  eighteen  cubic  feet  to  the  log,  though 
upon  this  latter  point  tiiere  was  oonftict  in 
the  evidence;  some  of  the  witnesses  contending 
that  a  saw  log  designed  for  squared  timber 
to  be  merchantable  must  contain  at  least 
twenty-five  6ubic  feet.  The  rule  in  such  oases 
is  that  wlieH  words  or  phrases  used  in  a  eon- 
tract  have  Acquired  a  definite  meaning  gen- 
erally or  by  local  usage,  or  when  used  in 
reference  to  certain  things,  or  commodities, 
have  acquired  a  definite  meaning  among  those 
dealing  with  such'  things  or  commodities,  and 
the  language  used  in  the  writing  is  such  that 
the  court  does  not  understand  it,  oral  testi- 
mony is  admissible  ttf  explain  tiie  meaning 
of  sudi  w6rds  or  phrases/' 

In  Oallahiln  v.  Stanley,  57  CaL  476,  where- 
in it  was  held  that  evidence  was  admissible 
to  proVe  that,  by  the  custom  of  the  locality, 
the  word  "stubble,''  used  in  the  agreement  in 
suit  included  and  designated  whatever  was 
left  on  the  ground  after  the  harvest  time,  the 
court  said:  "If  there  was  an  existing  usage 
among  farmers  as  to  the  meaning  of  the  word 
'stubble,'  when  this  contract  was  made,  it 
must  be  inferred  thai  the  contracting  par- 
ties, being  fanners,  contracted  with  reference 
to  it,  and  that  they  used  the  word  in  the 
broader  meaning  which  was  given  to  it  by 
that  usage,  and  not  in  the  ordinary  or  popu- 
lar sense.  Evidence  of  such  usage  and  mean- 
ing waa,  therefore,  admissible  to  define  and 
explain  the  peculiar  or  local  meaning  of  the 
word  as  it  was  used  in  the  contract,  and  the 
court  below  should  have  overruled  the  objec- 
tion to  the  offer  made  by  the  plaintiff." 

In  Chicago  Portland  Cement  Co.  v.  Hof- 
man,  168  111.  App.  71,  it  was  held  that  a 
contract  for  the  Sale  of  cement  of  ''standard 
quality"  was  controlled  by  the  meaning  at- 
tached by  local  usase  to  those  words.  .  .  . 
The  court  said:  ^Defendant  in  error  had 
been  using  cement  in  construction  work  for 
years,  and  admits  that  the  words  standard 
quality  have  a  certain  and  definite  meaning 
among  cement  men,  aiid  that  the  words  had 
been  used  in  many  contracts  by  him  for  the 
purchase  of  cement.  He  did  not  undertake  to 
dispute  the  evidence  of  plaintiff'  in  error's 
witnesses  as  to  its  meaning.  We  think,  there- 
fore, no  evidence  should  have  been  considered 
by  the  court  as  to  oral  statements  made  pre- 
vious to  the  signing  of  the  contract.  Wlien 
parties  adopt  a  contract  containing  trade 
words  of  well-known  meaning  to  them,  they 
should  not  be  heard  to  say  that  there  was  an 
oral  agreement  that  they  were  intended  to 
mean  an  entirely  different  thing  from  their 
trade  use." 

In  Smith  V.  Wilson,  8  B.  A  Ad.  728,  23 
E.  C.  L.  769;  1  L.  J.  K.  B.  194,  it  was  held 


that  parol  evidence  was  admissible  to  show 
that  by  the  custom  of  the  place  where  tUe 
lease  oi  a  rabbit  warren  was  made,  the  term 
'*thotisand"  as  used  therein  and  as  applied  to 
-rabbits,  meant  tWrive  hundred,  not  a  thou- 
sand. 

In  Newell  v.  Nicholson,  17  Mont.  889,  43 
Pac.  180,  the  court  applied  a  statute  (Code 
Civil  Procedbre  %%  .632,  683),  providing  as 
follows:  "For  the  proper  construction  of  an 
instrument,  the  circumstances  under  which  it 
was  made,  including  the  situation  of  the  sub- 
ject of  the  instrument  and  of  the  parties  to 
it,  may  also  be  shown;  so  that  the  judge  be 
placed  \n  the  position  of  those  whose  lan- 
guage he  is  to  interpret.  The  terms  of  a  writ- 
ing are  presumed  to  have  been  used  in  their 
primary  and  general  acceptation,  but  evidence 
is,  nevertheless,  admissible  that  they  have  a 
local,  technical,  or  otherwise  peculiar  signifi- 
cation, and  were  so  used  and  under&ftood  in 
the  particular  instance,  in  which  case  the 
agreement  must  be  construed  accordingly." 
Holding  that  evidence  of  the  meaning  of  the 
phrases  "Don't  sell;  we  to  exchange  any 
goods  that  don't  sell ;  credit  for  same,"  "SaUs 
guaranteed"  was  properly  admitted,  the  court 
said:  "By  the  authority  of  the  sections  of 
the  Code  of  Civil  Procedure  above  quoted,  the 
court  took  evidence  to  show  that  the  words 
had  a  t^hnical  or  peculiar  signification,  and 
were  so  used  and  understood  in  the  particular 
'  instance  b^ore  the  court.  There  was  also  a 
conflict  in  the  testimony  of  the  mercantile 
gentlemen  who  testified  as  to  the  meaning  of 
these  words,  but  there  was  ample  evidence 
introduced  showing  that  the  words  meant 
that,  if  the  goods  were  not  sold,  or  if  they 
proved  to  be,  as  one  witness  said,  not  good 
sellers,  the  defendant  might  return  them  and 
have  credit  for  their  value." 

In  Parks  v.  O'Connor,  70  Tex.  877,  8  8.  W. 
104,  referring  to  the  admission  of  testimony 
that  by  the  custom  of  the  country,  in  the 
term  "yearlings,"  cattle  from  ten  to  fifteen 
months  old  were  included,  provided  their 
average  age  was  one  year,  the  court  said: 
"In  the  admission  of  the  evidence  we  think 
there  was  no  error.  It  is  apparent  that  it 
would  be  impracticable  for  any  one  to  de- 
liver, on  a  day  certain,  a  thousand  or  more 
cattle,  each  one  of  which  should  be  precisely 
twelve  months  old,  and  that  therefore,  in  a 
contract  of  this  character,  the  term  yearlings 
cannot  be  literally  applied.  Some  deviation 
must  be  allowed  from  the  literal  import  of 
the  word,  and,  if  the  limits  are  not  prescribed 
in  the  contract  itself,  the  custom  of  the  coun- 
try and  trade,  when  such  custom-  exists,  may 
be  appropriately  resorted  to  in  order  to  de- 
fine its  meaning.  Such  a  custom  is  reason- 
able and  is  usual  in  most  branches  of  com- 
merce. The  objections  to  the  testimony  were, 
first,  because  the  word  was  not  ambiguous; 
second,  'because  parol  evidence  of  custom  was 
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not  admissible  to  vary  a  written  contract/ 
and  third,  'because  proof  of  such  custom  as 
iv«8  alleged  in  the  petition  would  &dd  the 
word  "average"  to  the  written  contract.' 
These  objections  were  not  well  taken.  The 
court's  charge  upon  this  subject  was  in  ac- 
cordance with  the  views  we  have  expressed, 
and,  in  our  opinion,  was  not  erroneoiiB." 

In  contracts  to  lay  brick  at  so  much  ''a 
thousand,"  it  has  been  held  that  evidence  is 
admissible  to  show  what  the  custom  in  the 
busineas  and  locality  is^  and  that  it  means 
the  estimation  by  the  measurement  of  the 
walls,  in  a  uniform  rule,  based  on  the  average 
size  of  the  brick,  with  additions  for  extra 
work  and  wastage,  and  deducting  for  opening, 
etc.  Brunold  v.  Glasser,  25  Misc.  285,  53 
N.  Y.  S.  1021 ;  Long  v.  Davidson,  101  N.  C. 
170,  7  S.  E.  768;  Lowe  v.  Lehman,  15  Ohio 
St.  179.  Likewise,  in  the  purchase  of  shia- 
gles,  it  has  been  held  that  evidence  may  be 
adduced  showing  that,  in  the  purchase  of 
shingles  by.  the  thousand,  packs  of  shingles 
of  certain  dimensions  are  regarded  as  a  cer- 
tain, fixed  and  definite  number,  regardless  of 
the  quantity  numerically.  Bragg  v.  Bletz,  7 
D.  C.  105;  Soutier  v.  Kellerman,  18  Mo.  509. 
And  in  Walls  v.  Bailey,  49  N.  Y.  464,  10  Am. 
Rep.  407>  wherein  the  question  was  as  to  the 
manner  of  estimating  the  number  of  square 
yaxds  of  plastering,  it  was  held  that  evidence 
of  usage  was  admissible.  The  court  said: 
"Every  legal  contract  is  to  be  interpreted  in 
accordance  with  the  intention  of  the  parties 
making  H.  And  usage  .  .  .  when  it  is 
reasonable,  uniform,  well  settled  not  in  oppo- 
sition to  fixed  rules  of  law,  not  in  contradic- 
tion of  the  express  terms. of  the  contract,  is 
deemed  to  form  a  part  of  the  contract,  and 
to  enter  into  the  intention  of  the  parties. 
,  .  ,  Parties  are  held  to  contract  in  refer- 
ence to  the  law  of  the  state  ij»  which  they 
reside.  For  all  men,  being  bound  to  know 
the  law,  are  presumed  beyond  dispute,  to  .con- 
tract in  reference  to  it.  And  so  they  are 
presumed  to  contract  in  reference  to.  the 
usa^e  of  the  particular  place  or  trade  in.  or 
as  to  which  they  enter  into  agreement  .  i  . 
when  it.  is  so  far  established  and  so  far  known 
to  the  parties  that  it  must  be  supposed  that 
their  contract  was  made  in  reference  to  it. 
.  ,  %  Evidence  of  usage  is  received,  as  is 
any  other  parol  evidence,  when  a  written 
contract  is  under  consider ati(m<  It  i|^  to 
apply  the  written  contract  to  the  subject- 
matter,  to  explain  expressions  used  in  a  par- 
ticular sensie,  by  particular  persons.,  as  to 
particular  subjects,  to  give  effect  to  language 
in  a .  contract,  as  it  was  understood  bv  those 
who*  made  use  of  it.'-  To  the  same  effect  see 
Ford  V.  Tirrell,  .9  Gray  (Mass.)  401,  69  Am. 
Dec.  297. 

Where  a  word  is  employed  which  has  no 
definite    and    specific    general    meaning,    its 


local  meaning  may  be  ployed.  Thus  in  ref- 
erence to  the  term  "season,"  when  emplojed 
to  limit  the  time,  in  which  grain  should  be 
shipped,  the  court  said  in  Myers  ▼.  Walker, 
24  111.  133:  "Meaning  of  terma  of  art,  of 
science,  technicaj;  pt^rases  and  words  of  local 
meaning, .  may,,  un4oubtedly,  when  employed 
in  an  agreement,  be  pcoved  by  extrinsic  evi- 
dence; and,  by  so  doing,  the  rule  is  not  vio- 
lated which  prohibjita  the  ^it^oduction  of  evi- 
dence to  «lter,.  vary  or  explain  an  agreement, 
or  that  a  written  contract  cannot  exist  partly 
in  parol. and  partly  in  writing.  By  receiviiig 
such  evidence^  the  ooiart  does  no  more  than 
when  it  refers  to  a  lexicon  to  ascertain  the 
meaning  of  a  wor4*  Thia  has  no  tendency  to 
■vary  the  con  tracts  hut  ia  the  only  means  of 
ascertaining  the  intention  .of.  the  parties  when 
they  entered  into  the  agreement^  and  when 
this  can  be  ascertained,  it  must  govern. 
When  local  terms  or  phrases,  axe  employed 
where  they  are  in  use,  th«  presumption  ii, 
that  the  parties  understood  their  meaning, 
and  employed  them  according  to  their  local 
signification.  And  to  give  effect  to  the  afree- 
ment^  the  court  must  know  the  sense  in  which 
they  were  employed.  The  word  'season,'  ai 
employed  in  this  agreement,  must  have  had 
reference  to  the  period  within  which  it  was 
customary  to  purchase  com  at  that  point,  on 
the  Illinois  River,  and  the  presumption  is, 
that  the  meaning  of  the  term  wbs  well  known 
and  understood,  in  the  locality  in  which  the 
contract  was  entered  into,  by.  the  parties. 
The  court  belpw,  therefore,  xsommitted  no 
error  in  receiving  evidence  to  show  the  local 
meaning  of  this  term**' 

LinUtaHon  df  Rule, 

Evidence  showii^'  th^t.  by  local  usage  a 
term  possesses  a  speeial  commercial  sense  is 
inadmissible  wh^rc  both  parties  to  the  con- 
tract in  which  the  t^erm  is  employed  are  not 
of  the  same  trade  or ,  kind  of  business.  In 
such  a.  case,  there  is  no  presumption  that 
both  parties  contract  ^^ith  reference  to  the 
local  usage  and  make,  it  a  part  of  their  agree- 
ment. Long  V. .  if.  K,  Armsby  Co.  43  Mo. 
App.  253;  W^alls  V.  Bailey,  .49  N,  Y.  464,  10 
Am.  Rep..  407.    . 

Likewise,  ii^  Cook.>7.  loew,.  34  Misc.  278. 
69  N.  Y.  S.  ^14,  wherein  it  appeared  that 
insurance  was  placed  on  lumber,  etc.,  "ia 
yard,"  which,  by  common  and  current  accep- 
tatlon,  was  "ian  inclosure  within  which  any 
work  or  business  is  carried  on,"  the  court 
said :  "The  agr^ment  was  entered  into  in  this 
city,  with  ifie  meaning  ordinarily  attaching 
to  such  expression,  for  the  fair  import  of  the 
words  and  the  intention  of  the  parties  as 
expressed  in  the  terms  of  their  agreement 
must  guide  our  construction.  To  hold  that 
'yard'  is  a  clearing  in  a  forest,  and  was  so 
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used  and  understood  by  the  parties  to  this 
contract,  is  apparently  not  discoverable  from 
the  agreement  itself.  It  would  Seem  that  this 
brief  expression,  to  the  common  understand- 
ing,  and  when  used  in  connection  with  an 
insurance  against  .fire,  conveys  quite  unmis- 
takably the  meaning  expressed,  within  the 
intention  of  the  contracting  parties.  But  the 
plaintiffs  contend  that  the  expression  has 
other  and  more  comprehensive  meaning  in 
the  locality  where  the  property  destroyed 
was  situated,  and,  with  the  introduction  of 
extrinsic  evidence,  urge  that  there  it  may 
and  does  mean  a  clearing  in  a  forest.  'It 
would  seem,  however,  that  upon  principle,  for 
a  party  te  be  bound  by  a  local  usage,  .  .  • 
he  miist  be  shown-  to  have  knowledge  or  no- 
ti<!e  of  its  existei^.  .  .  .  Usage  is  en* 
grafted  i»poA"a  contract  or  invoked  to  give  it 
a  meaning,  on  the  assumption  that  the  par- 
ties contracted  in  Reference  to  it;  that  is  to 
say,  that  it  was  their  intention  that  it  shouM 
be  a  part  df  their  contract  wherever  their 
contract  in  that  regard  was  silent  or  obscure. 
But  could  intention  run  in  that  way  unless 
there  was  knowledge  of  the  way  to  guide  it7 
No  usage  is  admissible  to  influence  the  con- 
struction  of  a  contract  unless  it  appears  that 
it  be  so  well  settled,  so  uniformly  acted  upon, 
and  BO  long  continued,  as  to  raise  a  fair 
presumption  that  it  was  known  to  both  con- 
traoting  parties,  and  that  they  contracted  in 
reference  thereto.  There  must  be  some  proof' 
that  the  contract  had  reference  to  it,  or  proof 
arising  out  of  the  position  of  the  parties, 
their  knowledge  of  the  course  of  business,  or 
other  circumstance  from  whidh  it  may  be 
inferred  or  presumed  that  they  had  reference 
to  it.' " 

In  Smith  v.  Clayton,  29  N.  J.  L.  367,  the 
court,  holding  that  evidence  of  the  meaning 
of  the  word  ''grain'*  as  used  in  a  lease,  was 
inadmissible,  said:  "As  to  the  remaining 
question,  whether  evidence  was  properly  re- 
ceived to  show  the-  meaning  of  the  word  grain, 
what  has  already  been  said  would  render  a 
decision  on  this  point  unnecessary,  if  it  had 
not  been  certified  to  this  court.  The  word  is 
not  a  technical  term,  the  signification  of 
which  is  only  known  to  those  of  the  trade. 
In  such  a  case  parol  evidence  is  admitted  of 
necessity  for  the  same  reason  that  an  inter- 
preter nrast  be  employed  to  translate  a  paper 
written  in  ah  unknown  tongue,  and  it  has 
always  been  admitted.  ...  An  usage  may 
be  shown  by  parol  evidence,  and  som^  of  the 
cases  •  go  so  far  as  to  permit  evidence  that 
an  English  word,  not  a  term  of  art  or  pecul- 
iar to  a  particular  trade  or  occupation,  has 
a  peculiar  provincial  signification  different 
from  its  natural  meaning,  as  that  a  dozen 
means  thirteen.  The  evidence  was  not  of- 
fered for  any  such  purpose,  it  was  to  show 
the  meanii^  of  a  common  English  word,  in 


common  use  among  all  classes,  as  understood 
by  all  classes  in  common  conversation.  If 
the  evidence  was  competent,  the  effect  of  its 
reception  would  have  been  to  draw  to  the 
jury  the  settlement  of  the  question  of  law. 
Such  a  doctrine  would,  in  almost  every  case, 
take  the  question  of  law  from  the  court  and 
give  it  to  the  jury.  The  evidence  was  incom- 
petent, and  should  not  have  been  received." 
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Iowa  Supreme  Court — December  13,  1913. 

ie3  linca  683;  144  N,  W.  616. 

Death  by  'Wroneful  Act  —  Proximate 
Cause  of  Death  —  Anteoedeat  Dis- 
ease. 

Where  plaintiff's  intestate  died  of  trau- 
matic pneumonia,  caused  by  being  struck  by 
a  falling  cornice  of  defendant's  building,  the 
fact  that  deceased  was  predisposed  to  disease 
will  not  excuse  defendant  from  liability  for 
negligence. 

[See  Ann.  Cas.  1912A  965.] 

Heslisenoe  —  Res  Ipsa  Iioqnitnv. 

Where  a  pedestrian  is  struck  by  a  falling 
cornice,  the  doctrine  of  res  ipsa  loquitur 
places  upon  the  owner  of  the  building  the 
burden  of  establishing  his  freedom  from  neg- 
ligence. 

[See  Ann.  Cas.  1914D  908;  113  Am.  St. 
Rep.  987.1 

Instmctioiu  —  Requests  Covered  by 
General  Charge. 

The  '  refusal  of  instructions  f idly  covered 
by  those  given  is  not  error. 

Death  by  Wroasfnl  Aet  «*-  Measnre  of 
Damafl^es. 

The  measure  of  damages  for  wrongful  death 
is  the  value  of  decedent's  life  to  his  estate, 
had  he  not  perished. 

[See  12  Am.  St.  Rep.  375;  8  R.  C.  L.  ttt. 
Deathy  p.  822.] 

Evidence  of  Domestic  Relations  of  De- 
oeased. 

In  an  action  for  "wrongful  death,  evidence 
of  the  number  of  children  of  deceased  is  ad- 
missible, just  as  the  fact  of  his  marriage,  to 
show  an  incentive  to  thrift  and  accumula- 
tion. 

[See  note  at  end  of  this  case.] 

Same* 

In  an  action  for  wrongful  death,  where  the. 
court  admitted  evidence  of  the  number  and 
ages  of  decedent's  children,  an  instruction 
tnat  the  amount  of  damages  could  not  be 
increased  by  reason  of  decedent's  having  left 
children,  and  that  the  evidence  was  admitted 
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only  upon  the  question  of  incentive  to  in* 
dustry,  is  not  contradictory  or  misleading. 
[See  note  at  end  of  this  case.] 

Proof  of  111  Health  —  Inability  to  Ob- 
tain Insurance. 

In  an  action  for  wrongful  death,  evidence 
that  deceased  could  not  obtain  life  insurance 
because  of  his  health  is  admissible  as  a  cir- 
cumstance bearing  on  the  value  of  his  life, 
though  not  of  great  importance. 

Harmless    Error   — >   Enolnsion    of   £▼!- 
dence. 

In  an  action  for  inrongful  death,  the  er- 
roneous exclusion  of  evidence  that  deceased 
could  not  obtain  life  insurance  is  harmless. 

c 

Death  by  Wronsfnl  Act  —  Eridenee  — 
Complaints  of  Suffering. 

In  an  action  for  wrongful  death,  while  the 
administrator  is  not  entitled  to  recover  for 
deceased's  conscious  suffering,  evidence  of 
complaints  made  by  deceased  of  pain  and  suf- 
fering soon  after  the  injury  is  admissible  as 
bearing  on  the  extent  and  location  of  his 
ii^juriels. 

I>amases  Hot  EacoessiTe. 

An  award  of  $8,000  i^  favor  of  the  ad- 
ministrator of  a  deceased  boiler  maker,  who 
was  earning  from  $56  to  $108  per  month  at 
the  time  defendant's  negligence  caused  his 
death,  is  not  excessive,  even  though  he  was 
not  a  man  of  robust  health;  it  appearing  .that 
he  was  not  incapacitated  at  the  time  of  the 
fatality. 

[See  Ann.  Cas.  1915C  449.] 

Appeal  from  District  Court,  Benton  couhty:* 
Bradshaw,  Judge. 

Action  for  death  by  wrongful  act.    Edna  £.  * 
Xicoll,   plaintiff,   and   Emma  R.   Sweet,   ad- 
ministratrix,  et   al.,   defendants.     Judgment 
for  plaintiff.     Defendants  appeal.     The  facts 
af  e  slated  in  the  opinion.    Affibmxd. 

Dawlty  A  Wheeler  and  Tom  If.  Milner 
for  appellants. 

D,  L.  Johnson  and  O,  W,  E.  Bnyder  for 
appellee. 

[684]  Weavbb,  C.  J.— McXulty  was  in- 
jured by  the  falling  of  a  cornice  into  the  pub- 
lic street  from  a  building  owned  by  Sweet.-. 
Eight  days  after  the  accident,  McXulty  died 
of  pneumonia,  which  plaintiff  alleges  was 
caused  by  the  injuries  so  received,  and  the 
claim  of  damages  is  based  upon  that  theory. 

It  is  strongly  contended  upon  the  part  of 
the  appellant  that  the  record  shows  no  evi- 
dence from  which  this  fact  could  be  found 
in  favor  of  plaintiff.  It  is  true  that  the 
testimony  tends  to  show  that  McNulty  was 
not  in  robust  health  at  the  time  of  his  injury, 
that  he  had  recently  suffered  from  bronchitis 
and  had  some  indications  of  weakness  of  the 
lungs;  but  the  [685]  fact  of  ill  health  or 
physical  weakness,  if  established  or  conceded> 


is  hy  no  means  inoonsistot  with  plaintiff's 
theory  that  the  pneumonia  which  was  the 
immediate  cause  of  death  was  the  direct  re- 
sult of  the  blow  received  from  the  falling 
brick.  Indeed,  such  weakened  condition,  if 
it  existed,  may  have  rendered  the  deceased  an 
easier  victim  of  the  fatal  disease;  yet  if  there 
was  evidence  for  the  jury  that  pneumonia 
was  the  direct  result  of  the  injury,  and  such 
injury  was  fairly  chargeable  to  the  negli- 
gence of  Sweet,  the  state  of  the  deceased's 
h^lth  would  in  no  manner  affect  the  right 
of  action  on  the  part  of  his  administratrix, 
though  it  may  have  bearing  on  the  amount 
of  the  recovery.  That  there  was  evidence 
to  go  to  the  jury  on  both  questions  ia  scarce- 
ly open  to  doubt.  .On  the  matter  of  the 
alleged  negligence,  the  faU  of  the  cornice 
dpubtless  presented  a  dUpe  lor  applying 
the  doctrine  of  re«  %p9a  loqv^tur^  to  say 
nothing  qf  other  evidence  bearing  upon 
the  situation.  Concerning  the  relation  of 
cause  and  ^ect  between  the  injury  received 
and  the  disease  of  which  the  intestate  died, 
it  may  be  said  that  the  medical  testimony 
on  the  part  of  plaintiflf  tended  to  show  that 
the  pneumonia  was  of  travmatic  origin; 
that  is,  pneumonia,  the  inciting  cause  of 
which  was  some  physical  violence  or  bodily 
injury.  It  is  also  shown  that,  from  such  an 
injury  as  the  deceased  suffered,  pneumonia  is 
likely  to  follow  as  a  natvral  consequence. 
No  other  injury  or  efficient  cause  for  the 
disease  is  suggested,  and  the  questiiw  thus 
presented  ie  one  of  faet  and  not  of  law. 
Brownfield  v.  Chicago,  etc,  R.  Co.  107  It. 
264,  77  N.  W.  1038;  Lehmann  v.  Minneapolis, 
etc.  R.  Co.  153  la.  124,  133  N.  W.  327. 

The  jury  was  fairly  and  correctly  instruct- 
ed upon  this  proposition.  The  defendant's 
request  for  an  instruction  that  the  burden 
was  upon  the  plaintiff  to  show  that  the  in« 
juries  to  McNultydid  cause  pneumonia,  and 
if  she  failed  in  this  respect  she  could  not  re- 
cover, stated  a  correct  legal  proposition,  but 
it  was  fully  covered  and  stated  in  the  in- 
structions which  the  court  gave  upon  its 
own  motion. 

[686]  The  principal  debatable  question 
upon  this  appeal  ia  the  following;  The  sur- 
viving wife  of  McNulty,  testifying  as  a  wit- 
nes8»  was  permitted  to  say,  over  the  objec' 
tion  of  defendant,  that  the  deceased  left  a 
family  consisting  of  a  wife  and  four  children 
ranging  from  one  to  ten  years  of  age.  Be- 
ferring  to  this  feature  of  the  evidence,  the 
court  told  the  jury  that,  if  they  found  the 
plaintiff  entitled  to  recover,  the  amount  of 
damage  to  be  assessed  in  favor  of  the  estate 
of  the  deceased  "is  not  to  be  increased  by 
reason  of  his  having  children  whidi  he  left 
surviving  him;  evidence  of  his  children  and 
the  number  thereof  being  admitted  by  the 
oottrt  as  having  bearing  upon  the  question  of 
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inducement  or  inceptive  to  habijba  of  iadus- 
try  in  case  the.  deceased  had  lived." 

Error  is  ass^ed  upon  the  admission  of 
the  testimony  and  upon  the  instruction  to 
which  we  have  referred.  It  is  to  be  admitted 
that  authority  is  to  be  found  for  the  position 
of  the  appellant,  .and  cases  are  not  .wanting 
in  which  recoveries  in  actions  for  damages 
sustained  by  reason  of  the  death  of  a  person 
have  been  set  aside  because  of  admission  of 
proof  that  the  deceased  left  wife  and  chil- 
dren sturviving  him.  It  is  a  matter,  however, 
on  which  the  precedents  are  not  in  harmony, 
and  a  majority  of  this  courts  after  quite  care- 
ful deliberation,  is  of  the  opinion  that  the 
better  reason  is  with  the  rule  holding  the 
evidence  competent.  Praotically  the  only 
objection  of  any  plausibility  to  its  admission 
is  that  its  tendency  is  to  excite  the  sym- 
pathies of  the  jurors  and  induce  undue  lib- 
erality in  the  assessment  of  damages..  But, 
as  is  well  known  to  all  persons  who  have 
observed  the  oourse  of  litigation  in  matters 
of  this  kind,  it  is  utterly  futile  to  hope  to 
keep  the  fact  from  the  knowledge  of  the 
jury.  More  often  than  otherwise  the  widow 
and  children  are  in  the  courtroom.  If  not, 
the  facts  concerning  the  victim  of  a  fatal 
accident,  his  family,  and  their- circumstanoea 
are  public  property,  upon  every  tongue;  they 
are  mentioned  in  public  print,  talked  about 
on  the  street  corners  and  places  where  men 
meet  and  [687]  oongre^te;  they  crop  out 
incidentally  in  the  court  room;  and,  even 
though  the  evidence  be  rigidly  excluded  on 
the  trial,  no  juror  enters  upon  the  consider- 
ation of  his  verdict  in  ignorance  of  the  actual 
situation  in  this  respect.  Even  as  a  mere 
matter  of  protection  of  the  interests  of  the 
defendant,  it  is  at  least  an  open  question 
whether  it  is  not  better  that  the  testimony  - 
of  all  these  conditions  surrounding  the  de-. 
ceased  at  the  time  of  his  injury  should  be 
admitted  under  the  sanction  of  an  oath 
and  its  bearing  and  etTect  regulated  and  con- 
trolled by  appropriate  instructions.  If  it  be 
said  that  a  juror's  sympathies  may  control 
his  actions  even  to  the  extent  of  disregarding 
the  court's  instructions,  that  suggestion,  if 
sound,  is  no  less  applicable  where  the  in- 
fluencing fact  comes  to  the  juror's  knowl- 
edge from  sources  other  than  the  testimony  , 
or  by  absorption  from  the  atmosphere  in 
which  the  case  has  be^i  tried.  But  the 
average  jury  is  not  made  up  of  weaklings. 
Its  n&embers  as  a  rule  have  an  intelligent 
conception   of   their   duties   and   obligations. 

It  is  correct  to  say,  as  does  the  appellant, 
that  the  only  true  measure  of  recovery  for 
the  death  of  an  individuajl  is  the  value  of  his 
life  to  his  estate,  had  he  not  come  to  such 
untimely  end.  It  is  hardly  too  much  to  say 
that  this  rule  is  vague,  uncertain,  and  speeur 
lative,  if  not  con jectural,  •  but  it  is  the  best 


which  judicial  wisdom  and  experience  have 
yet  been  able  to  fprmulate.  No  evidence  is, 
possible  of  the  time  which  de^oeased  would, 
have  lived  but  for  the  injury  complained  of. 
Had  he  avoided  this  inji^ry,  death  may  have 
met  him  the  next  divy>  week,  or  year  in  soi|ia 
other  form.  In  business. he  might  have  be- 
come a  phenominal  success  and  accumulated 
millions,  or  he  might  have  lived  to  old  age 
and  died  a  pauper.  From  being  a  man  of 
good  habits  and  prudence  and  industry,  he 
might  have  become  a  spendthrift  or  a  tramp,, 
or  if  a  man  of  dissolute  habits  he  might  have 
reformed  into  an  efficient  and  prosperous 
citizen.  But  the  demands  of  justice  will  not 
tolerate  the  idea  that  human  life  may  be, 
extinguished  by  the  tort  of  another  without 
the  wrongdoer  being  held  to  answer  [688] 
therefor  in  damages,  and  the  rule  we  have 
stated  is  the  one  which  .has  been  devised  for 
this  purpose.  The  principle  which  underlies 
it  is  of  unquestionable  soundness, .  but  the 
difficulty  which  besets,its  practical  application 
is  in  the  fact  that  it  calls  for  an  estimate 
or  conclusion  which  must  be  arrived  at  by  a 
balancing  of  mere  probabilities  and  possibil- 
ities which  we  deduce  by  way  of  inference 
from  the  agcj  character,  habits,  condition, 
education,  employment,  surroundings,  and 
apparent  capacity  of  the  deceased.  Fairness 
to  the  beneficiaries  of  the  estate  on  the 'one 
hand  and  of  the  defendant  on  the  other  re- 
quire that  the  jury  be  put  in  possession  of  all 
the  factA  having  the  slightest  legitimate 
bearing  upon  this  intricate  problem.  It  is 
concedediy  the  law  of  this  state  that  in  such 
case  the  plaintiff  may  show  that  the  deceased 
was  a  married  man.  Wheelan  v.  Chicago, 
etc.  R.  Co.  85  la.  178,  62  N.  W.  119.  This 
is  said  to  be  competent  because  "it  may  fair- 
ly be  assumed. that  a  married  man  will  be 
more  frugal  and  industrious  and  hence  will 
accumulate  a  larger  estate  than  a  single 
man."  Beems  v.  Chicago,  etc.  R.  Co.  58  la. 
168,  12  N.  W.  222. 

In  Donaldson  v.  Mississippi,  etc.  R.  Co.  18* 
la.  290,  87  Am.  Dec.  391,  the  question  pre^ 
sented  in  the  case  now  before  us  was  raised 
in  the  following  manner.  The  action  like  the 
one  at  bar  was  brought  by  the  administrator 
to  recover  damages  for  the  death,  of  his  in- 
testate. Plaintiff  offered  testimony  show- 
ii^  the  family  of  the  deceased  and  their 
respective  ages,  as  well  as  his  occupation, 
earnings,  and  accumulations.  The  defendant » 
objetcted  thereto  on  the  ground  that  the  in< 
quiries  were  improper,  immaterial,  and  not 
the  correct  method  for  the  ascertainment  of 
the  damages.  The  trial. coi^irt  instructed  the 
jury  that,  if  plaintiff  was  |,ound  entitled  to 
recover,  he  would  be  entitled  to  recover  such 
damages  as:  the  estate  of  deceased  had  suf- 
fered by  reason  of  his  death,  and  nothing 
should  bf  i^Uowed  on  account  of  his  pain  and 
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suffering  before  death  or  for  the  grief  and 
distress  of  the  fami^v  or  for  their  loss  of  his 
society.  Passing  upon  the  defendant's  assign- 
ment of  error  in  this  respect,  this  court 
then  said:  ''^Hien  a  jury  is  thus  guarded 
[689]  against  the  allowance  of  damages  for 
improper  causes,  it  would  seem  that  no  preju- 
dice would  result  if  the  jury  should  be  fully 
advised  of  the  exact  situation  of  the  deceased, 
his  occupation,  annual  earnings,  age,  health, 
habits,  family,  and  estate.  Many  of  these, 
and  possibly  other  facts,  may  have  just  in- 
fluence in  determining  the  pecuniary  damage 
to  the  estate.  We  would  not  be  understood, 
however,  as  determining  that  evidence  as  to 
the  number  and  ages  of  his  children  is  strict- 
ly proper."  It  would  seem  from  this  quota- 
tion that,  while  the  statement  of  facts  and 
argument  indulged  in  by  the  court  indicated 
its  view  that  the  testimony  Was  admissible, 
yet,  as  in  any  event  its  admission  was  not 
prejudicial,  the  question  whether  it  was 
technically  or  "strictly  proper"  was  left  un- 
decided. 

In  the  later  case  of  Beems  v.  Chicago,  etc. 
R.  Co.  68  la.  160,  12  N.  W.  222,  three  mem- 
bers of  the  court  held  to  the  view  tha!"  duch 
evidence  was  inadmiasible,  while  the  other 
two.  Beck  and  Rothrock,  JJ.,  reached  the 
opposite  conclusion.  Somewhat  singularly 
the  Donaldson  case  was  not  referred  to  and 
was  apparently  overlooked.  '  Indeed,  there 
was  no  discussion  of  authorities  except  a 
brief  niention  of  Simonsbn  V.  Chicago,  etc. 
R.  Co.  49  la.  87,  where  it  wai  held  generally 
that  the  jury  was  entitled  to  know  all  the 
circtmistances  surrounding  the  deceased  af- 
fecting his  capacity  and  disposition  for  earn- 
ing a  living.  Since  that  time  the  Beems  case 
has  been  cited  in  a'  criminal  case*  (State  v. 
Rutledge,  136  la.  581,  113  N.  W.  461)  and  a 
bastardy  case  (State  v.  Wangler^  151  Ik.  655, 
132  N.  W.  22),  but  under  circumstances  so 
foreign  to  those  with  which  we  are  now  deal- 
ing that  they  cannot  be  said  to  be  in  point. 
As  applied  to  the  question  before  us,  we 
think  it  must  be  said  that  the  authority  of 
that  precedent  has  not  only  been  discredited 
but  abandoned. 

Bearing  upon  that  proposition,  let  us  first 
notice  that  in  Hunt  v.  Chicago,  etc.  R.  Co. 
26  la.  363,  Simonson  v.  Chicago,  etc.  R.  Co. 
49  la.  87,  and  Moore  v.  Central  R.  Co.  47 
la.  692,  we  held  it  competent  for  the  plain- 
tiff in  a  personal  injury  case  [690]  to  prove 
that  the  injured  person  was  a  poor  man  and 
had  a  family  dependent  upon  him  for  sup- 
port. In  the  Simonson  case  it  was  said : 
**The  jury  was  entitled  to  see  the  deceased  as 
he  was  viewed  with  reference  to  his  pros- 
pective capacity  and  disposition  for  earning 
and  saving  money.  No  data  could  be  given 
them  for  a  computntion.  IViking  deceased  as 
he  was  shown  to  them,  it  was  for  them  t>o 


say,  from  their  knowledge  of  business  life 
and  all  its  contingencies,  .  .  .  what  waj 
the  pecuniary  injury  sustained  .  .  .  with 
reference  to  his  prospective  estate."  In  thu 
connection  it  is  further  said  that  either  par- 
ty might  have  shown  his  habits  in  regard  to 
the  use  of  intoxicating  liquor  "and  in  regard 
to  anything  else  which  affected  his  pros- 
pective savings  and  earnings." 

In  Stafford  v.  Oskaloosa,  64  la.  258,  SO 
N.  W.  374,  the  question  was  against  raised, 
and,  after  siting  approvingly  the  Hunt, 
Moore,  and  Simoilson  cases,  the  court  pro- 
ceeds to  notice  the  Beems  case  as  follows: 
''But  in  the  subsequent  case  of  Beems  v.  Chi- 
cago, etc.  R.  Co.  68  la.  150,  12  N.  W.  222, 
it  was  held  by  a  majority  of  the  court  that 
evidence  of  the  niraiber  of  the  intestate's 
family,  though  offered  simply  as  a  ciroim- 
stance  tending  to  stimulate  his  industry  and 
economy,  was  incompetent.  The  majority  of 
the  court,  as  now  constituted,  are  now  con- 
tent to  adhere  to  the  holding  in  Hunt  t. 
Chicago,  etc.  R.  Co.  and  Moore  v.  Central 
R.  Co.  and  the  grounds  on  which  the  holding 
is  placed." 

In  the  later  case  of  Fish  v.  Illinois  Cent.  R. 
Co.  96  la.  707,  65  N.  W.  995,  where  questisB 
was  raised  upon  the  competency  of  evidence 
showing  accumulations  of  the  deceased,  rdi- 
ance  was  placed  by  the  defendant  upon  the 
Beems  case,  where  the  majority  seems  to 
class  proof  of  this  character  with  proof  of 
the  familv  relations  of  the  deceased  and  holds 
both  incompetent.  Upon  this  objection  the 
court  again  remarks:  ''All  that  can  be 
said  of  that  case  is  that  it  denies  the  right 
of  sliowing  accumulations  wit^  a  view  to  en- 
hance damages  because-  of  it,  but  the  case 
recognize  the  right  to  show  that  decea^ 
was  dependent  on  his  earnings,  and  had  no 
money,  as  a  probable  inducement  [691]  to 
industry.  ...  It  is  not  intended  by  what 
is  said  in  this  opinion  to  commit  this  court, 
as  now  organized,  to  an  approval  or  disap- 
proval of  the  rule  of.  Beems  v.  Chicago,  etc. 
R.  Co.  should  the  question  therein  as  to  such 
evidence  hereinafter  arise.** 

In  Lowe  v.  Chicago,  etc.  R.  Co.  89  la.  420, 
56  N.  W.  519,  evidence  was  admitted  appar- 
ently without  question  that  the  deceased  was 
married,  left  no  estate,  and  that  his  earnings 
had  been  applied  to  the  support  of  his  wife 
and  family;  and  the  court  in  its  opinion 
cites  these  facts  as  circmstances  to  be  con- 
sidered in  estimating  the  value  of  his  life 
to  his  estate. 

In  Wheelan  v.  Chicago,  etc.  R.  Co.  85  la. 
367,  52  N.  W.  119,  the  court  cites  the  Beems 
case  is  support  of  the  proposition  that,  is 
finding  the  value  of  the  life  of  a  man  to  bis 
estate,  evidence  of  his  age,  habits,  health, 
means,  business,  and  his  married  or  single 
estate  is  admissible. 
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Tn  Dofr^e  r.  Wabash  R.  Go.  165  la.  544, 
136  N,  W.  606,  tihG  plaintiff  having  shown 
the  wages  earned  by  the  deoeased,  it  was 
developed  on  cross-examination  that  he  was 
saving  none  of  his  earnings  and  had  no 
property.  On  redirect  exaihination  plaintiff 
was  permitted  to  show  that  decGased  was 
supporting  a  wife  and  three  ehiidren.  The 
defendant  assigned  error  npon  this  ruling 
and  cited  Beems  v.  Chicago,  etc.  JR.  Go.  in 
support  of  ita  position.  The  authority  -of 
thai  precedent  was  not  discussed  by  the 
court «  for  we  held  that  the  evidence  was  ad- 
missible  in  any  event  as  an  explanation  of 
the  fact  that  deceased  was  not  making  any 
savings.  It  is  difficult,  however,  to  under- 
stand upon  what  theory  the  explanation 
would  be  material  or  pertinent  if  the  rule  of 
the  Beems  ease  is  sound  or  if  the  fact  itself 
has  no  legitimate  bearing  on  the  question 
of  the  value  of  the  life  of  the  deceased  to  his 
estate. 

It  is  evident  from-  the  foregoing  that  this 
court  has  never  directly  or  distinctly  •  re- 
affirmed Beems  V.  Chicago,  etc.  R.  Co.  so  far 
as  it  relates  to  this  question  but,  on  the 
contrary,  has  shown  a  distinct  disinclination 
to  do  so,  and  that  taking  our  cases  along 
this  line  as  a  whole,  and  the  rearming  upon 
[692]  which  they  have  been  decided,  they 
may  fairly  be  said  to  affirm  the  competency 
of  the  evidence  admitted  by  the  trial  court. 

For  reasoiis  already  suggested,  most  of  the 
adjudicated  cases  from  other  states  are  not 
specially  helpful  in  this  discussion,  but  there 
are  some  in  which  principles  quite  analogous 
to  those  we  here  approve  have  been  applied. 
For  example,  in  Perry  v.  Lansing,  17  Hun 
(N.  Y.)  34,  it  was  held  proper  td  admit  such 
evidence  on  the  theory  that  it  was  proper 
for  the  jury  to  be  advised  in  a  general  way 
of  the  situation  and  condition  in  life  of  the 
party  injured.  In  Missouri,  contrary  per- 
haps to  the  general  trend  of  cases  in  that 
state,  it  was  held  admissible  to  show  the 
existence  of  wife  and  family,  not  as  in  itself 
a  ground  of  damage,  but  to  inform  the  jury 
of  the  person's  condition  and  situation  in 
life.  Winters  v.  Hannibal,  etc.  R.  Co.  89 
Mo.  468. 

The  state  of  Alabama  has  a  ctatute  which 
its  courts  have  so  interpreted  that,  if  it 
appear  that  the  deceased  consumed  his  wages 
in  support  of  his  family  and  was  making  nb 
accumulations,  the  measure  of  recovery  is 
limited  to  the  loss  so  occasioned,  but,  if  he 
was  making  any  savings,  then  the  adminis- 
trator may  recover,  as  in  this  state,  the  en- 
tire present  value  of  the  estate  whi(*h  the 
deceased  would  probably  have  accumulated 
had  he  lived.  Alabama  Mineral  R.  Co.  v. 
Jones,  114  Ala.  619,  21  So.  607,  62  Am.  St. 
Rep.  121,  and  cases  there  cited.  Applying 
this  statute,  the  court  in  the  cited  case  says: 


''Afl  a  eiroumstanoe  aiding  the  solution  of 
this  .qneetion»  it  was  competent  to  show  how 
many  and  what  dependenta  there  were  and 
their  agea.^'  • 

The  Nebraska  statute  la  unlike  our  own 
in  that  the  right  of  action  is  given  for  injury 
to  the  snpport  of  d^endest  reilativea,  but 
the  reasoning  of  that  court  upon  the  com- 
petency of  evidence  tendings  to  show  the  ex- 
tent of  suoh  loss  is  very  applicable  in  cases 
like  the  one  at  bar.  -There,  in  an  action  by 
a  lather  for  the  death  of  a  son,  the  court 
says  that  the  fact  of  the  existence  of  a  moth- 
er and  other  children  was  entirely  [693]  ad- 
missible, ''not  as  a  direct  ground  for  the  jury's 
action,  but  as  showing  what  the  deceased  was 
dding  and  likely  to  do  to  make  his  life  pecuni- 
arily valuable  to  plaintiff."  If  auch  fact  is 
evidence  61  what  the  deceased  was  doing  or 
likely  to  do  to  make  his  Ufa  of  pecuniary  val- 
ue to  the  parent,  it  is  no  less  competent  to 
show  the  pecuniary  value  of  his  life  to  his 
estate,  where  the  right  of  recovery  is  for  its 
benefit. 

It  is  held  in  Wisconsin  that  in  an  action 
by  the  widow  of  the  deceased  or  for  her  bene- 
fit, although  she  is  'entitled  to  recover  only 
for  the  pecuniary  damage  resulting  to  her- 
self, she  may  prove. the  number  and  ages  of 
her  children.  Hamaan-  v.  Milwaukee  Bridge 
Co.  ise  Wis.  39,  116  N.  W.  864. 

It  is  to  be  said  also  that  the  precedents 
from  otheii  states  relied  upon  by  the  appel- 
lant holding  it  incompetent  to  show  the  fact 
that  the  deceased  left  a -family  of  children 
ai'e  equally  unanilnous  in  holding  it  improp- 
er to  show  that  he  was  a  married  man  or  oth- 
erwise show  to  the  jury  the  facta  as  to  his 
domestic  or  family  relations^  Louisville,  etc. 
R.  Co.  V.  Collittsworth,  45  Fla.  403,  33  So. 
613;  Stockton  V.  Frey,  4  GUI  (Md.)  406,  45 
Am.  Dec.  138 ;  Baltimore,  etc.  R.  Co.  v.  Camp, 
81  Fed.  808,  64  U.  S.  App.  110,  26  C.  C.  A. 
626;  Sesler  v.  Rolfe  Coal,  etc.  Co.  61  Vf,  Va. 
327,  41  S.  E.  216.  The  majority  opinion  in 
the  Beems  case  departs  from  this  rule  so  far 
as  relates  to  the  married  condition  of  the 
deceased,  and  we  have  committed  ourselves  to 
the  same  view  in  several  cases,  as  already 
noted. 

But  it  is  scarcely-  possible  to  conceive  of 
any  good  reason  for  admitting,  proof  that 
defendant  had  a  wife,  which  does  not  equally 
apply  to  the  fact  that  he  had  children.  In 
the  Beems  case  both  majority  and  minority 
justified  the  admission  of  the  former  upon 
the  sufficient  ground  that  "from  observation 
and  experience  it  may  fairly  be  assumed  tiiat 
ft  married  man  will  be  more-  frugal  and  indus- 
trious and  hence  -^ill  accumulate  a  larger 
estate  than  a  single  man?"  but,  having  said 
this,  the  opinion  procieeds  with  palpable  die- 
regard  of  the  logic  of  the  situation  and  of  its 
crwn  concession  to  hold  it  improper  to  show 


666 


CITE  THIS  VOL.  ANN.  GAS.  1916C. 


the  existence  of  children  and  state  as  a  [694] 
reason  therefor  that  '^observation  and  expe- 
rience do  not  teach  that  one's  income  is  likely 
to  increase  in  the  same  ratio  as  the  numher 
of  his  children."  It  would  have  been  scarcely 
less  pertinent  to  have  said  that  observation 
and  experience  do  not  show  that,  other  things 
being  equal,  a  married  man  lives  longer  than 
a  single  man.  It  is  sufficient  answer  to  eith- 
er to  say  that  no  one  contends  otherwise,  and 
the  quip  with  which  the  competency  of  the 
testimony  is  there  turned  aside  does  not  par- 
take of  the  character  of  argument.  If  it  be 
true  (and  it  stands  admitted  in  this  court) 
that  proof  that  deceased  was  a  married  man 
is  of  some  probative  force  in  estimating  the 
probable  value  of  his  life  to  his  estate  be- 
cause the  responsibilities  of  wedlock  tend  to 
stimulate  him  to  industry,  prudence,  and 
economy,  shall  the  court  shut  its  eyes  to  the 
equally  patent  fact  that  a  child  or  children 
in  the  family,  whether  one  or  many,  has  an 
equal,  if  not  greater,  influence  in  the  same 
direction?  It  may  be  said  that  the  depend- 
ent members  of  a  man's  household  may  be  so 
numerous  as  to  exhaust  his  earnings  and  de- 
crease rather  than  increase  the  likelihood  of 
his  accumulating  estate.  This  is  true,  and  in 
such  case  the  defense  is  in  no  position  to  com- 
plain of  the  admission  of  the  testimony.  The 
writer  has  been  unable  to  find  that  any  court 
in  any  other  jurisdiction  has  drawn  any  dis- 
tinction between  the  admissibility  of  proof 
that  the  deceased  in  such  cases  was  a  married 
man  and  proof  that  he  kft  children. 

We  have  already  called  attention  to  the 
peculiar  difficulties  surrounding  the  presen- 
tation and  trial  of  these  cases  and  to  the  fact 
that,  when  all  is  said,  the  issue  goes  to  the 
jury  for  what  we  have  called  a  balancing  of 
the  probabilities  and  possibilities  of  the  ex- 
tent of  that  financial  success,  if  any,  which 
would  have  attended  the  life  of  the  deceased, 
had  his  career  not  been  prematurely  arrested 
by  the  negligence  complained  of.  We  think 
that  no  impartial  arbitrator,  to  whom  that 
question  might  be  submitted,  would  fail  to 
inquire  and  ascertain,  so  far  as  practicable, 
not  only  what  the  deceased  had  already  done 
or  accomplished  and  the  facts  as  to  [695}  his 
age,  health,  capacity,  and  earning  powers,  but 
also  as  to  his  exact  situation  in  life  and  the 
surroundings  and  influences,  if  any,  which, 
according  to  common  knowledge  and  observa- 
tion, tend  to  the  development  of  industry  and 
thrift.  It  is  to  be  remembered  that  actions 
of  this  nature  were  unknown  to  the  common 
law.  The  right  thereto  is  a  creature  of  stat- 
ute, and  investigation  will  show  that  the  pro- 
visions made  in  the  different  states  are  of 
such  varying  character  that  decisions  there- 
under afford  few  precedents  of  much  value  ex- 
cept in  the  jurisdictions  where  they  have  been 
announced.  As  the  action  is  not  of  common 
law  origin  and  the  injury  to  be  compensated 


for  involves  investigation  into  matters  not  be- 
fore made  the  subject  of  judicial  inquiry,  it 
is  not  surprising  that  the  rules  of  evidenee 
therein  should  become  involved  in  apparent 
confusion,  though  it  is  to  be  said  that,  when 
we  consider  the  different  statutes  of  the  vari- 
ous  states,  the  confusion  is  perhaps  more  ap- 
parent than  real,  a  situation  tp  which  the 
compilers  and  annotators  of  decisions  have 
not  always  given  due  attention.  The  cim- 
struction  and  administration  o£  our  own  stat- 
ute is  of  course  a  matter  for  our  own  courts: 
and,  notwithstanding  there  has  been  some  un- 
certainty of  expression  with  reference  to  the 
proper  limitations  upon  the  introduction  of 
evidence,  we  think  we  are  fairly  committed  to 
principles  and  rules  recognizing  the  materiali- 
ty and  competency  of  testimony  auch  as  we 
have  now  under  consideration.  We  also  think 
them  fully  sustained  by  sound  reasoning  and 
the  teachings  of  human  experience.  The  ss- 
signment  of  error  upon  the  admission  of  thi« 
testimony  is  therefore  overruled. 

It  is  next  said  that  the  court's  instruction 
to  the  jury  that  the  amount  of  plaintiff's 
damage,  if  any,  was  not  to  be  increased  bj 
reason  of  the  deceased  having  left  children, 
and  that  evidence  concerning  the  children  had 
been  admitted  only  as  bearing  upon  the  ques- 
tion of  inducement  or  incentive  to  industry 
in  the  deceased,  is  contradictory  and  mislead- 
ing. We  find  nothing  in  the  [696]  instruction 
of  which  appellant  can  complain.  The  at- 
tempt of  the  court  to  limit  the  effect  of  the 
testimony  was  favorable  to  the  defense.  It 
said  to  the  jury  in  effect  that  the  mere  fact 
that  the  deceased  had  children  who  aurrived 
him  was  not  in  itself  a  ground  for  the  re- 
covery of  damages,  but  that  if  the  plaintifT 
was  found  otherwise  entitled  to  recover  it 
might  be  considered  for  what  it  was  worth 
as  bearing  upon  deceased's  incentives  to  in- 
dustry. If  we  are  correct  in  holding  the  testi 
mony  admissible  at  all,  tlien  the  limitation 
tended  to  restrict  rather  than  to  enlarge  the 
plaintiff's  right  of  recovery,  and  defendant 
has  suffered  no  prejudice.  Whether  such  re- 
striction was  called  for  imder  the  record  we 
need  not  decide. 

Error  is  assigned  upon  the  ruling  of  the 
court  striking  out  testimony  of  a  statement 
by  the  deceased  that  he  could  not  obtain  life 
insurance  because  of  his  health.  We  think 
the  testimony  should  not  have  been  stricken 
because  it  was  a  -circumstance,  though  one  of 
slight  importance,  bearing  upon  his  condition 
of  health,  and  consequently  upon  his  expe^ 
tancy  of  life  and  ability  to  labor;  but  thew 
curcumstances  and  conditions  were  quite  ful- 
ly inquired  into,  and  we  think  the  exclusion 
of  this  particular  item  was  not  a  prejudicial 
error. 

The  same  may  be  said  of  one  or  two  other 
{similar  rulings.  There  was  no  error  in  ad- 
mitting complaints  made  by  the  deceased  of 
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pain  and  suffering  toon  after  his  injury.  It 
is  true  the  administratqr  was  not  entitled  to 
recoTer  for  the  pain  and  suffering  sustained 
by  the  deceased,  and  the  jury  were  so  in* 
structed,  but  the  rule  which  admits  the  com- 
plaints of  the  injured  person  as  bearing  upon 
the  nature,  extent,  and  location  of  his  injuries 
is  quite  elementary.  Hamilton  v.  Mendota 
Coal,  etc.  Co.  120  la.  149,  94  N.  W.  282;  7 
£ncy.  Erldence,  380. 

The  complaint  that  the  damages  allowed 
($8,000)  are  excessive  cannot  be  sustained. 
The  deceased  was  still  a  yonng  [607]  man, 
with  an  expectancy  of  life  of  thirty-six  years. 
He  was  a  boiler  maker  earning  fi*om  $66  to 
$108  per  month;  and,  while  as  we  hare  said 
he  was  probably  not  a  man  of  robust  health, 
he  was  engaged  in  labor  at  his  trade  and,  so 
far  as  appears,  was  in  no  tespect  incapaci- 
tated to  pursue  the  same,  and  no  curcum- 
Btances  are  disclosed  rendering  it  necessarily 
improbable  that  he  would  live  out  his  expec- 
tancy maintaining  the  physical  efficiency  of 
the  average  man. 

We  find  no  prejudicial  error  in  the  record, 
and  the  judgment  of  the  disti-ict  court  is 

Affirmed. 

Evans^  Qaynor,  Withrow,  and  Ladd,  J.  J., 
concur. 

PasfirroK,  J.  (diaacnting!) — I  regret  that  I 
sm  unable  to  agree  with  my  Associates ,  in 
regard  to  the  admissibility  of  the  evidence  as 
to  the  number  of  children  and  instruction  No. 
eleven  and  one-half  on  that  subject.  I  shall 
set  out  the  record  more  fully  than  has  been 
done  in  the  majority  opinion. 

Plaintiff,  Mrs.  Nicoll,  formerly  Mrs.  Me- 
Xulty,  was  permitted  to  testify  over  objec- 
tions as  follows:  "Q.  I>id  he  leave  any  fami- 
ly other  than  yourself?  Did  he  have  any 
children T  The  Court:  It  is  not  admitted  for 
the  purpose  of  affecting  damages  in  any  way, 
but  it  is  done  for  some  other  purpose.  A. 
Four.  Q«  What  were  their  ages  at  the  time 
of  his  death?  A.  The  old^t  was  ten,  the 
youngest  was  a  little  over  a  year  old."  In 
this  connection,  the  court  gave  the  following 
infltruction:  "(-Eleven  and  one-half)  You 
are  instructed  that  there  can  be  no  recovery 
in  this  case  for  pain  and  suffering  endured  by 
the  deceased  resulting  from  the  injury  re- 
ceived by  him,  and  you  are  also  instructed 
that  the  remarriage  of  the  widow  of  the  de- 
ceased is  not  to  be  considered  by  you  in  di- 
minishing the  amount  of  damages  sustained 
by  said  estate,  if  any  you  -find.  And  on  the 
other  hand  the  amount  of  damages,  if  any 
you  find)  is  not  to  be  increased  [698]  by  rea- 
son of  the  deceased  having  children  that  he 
left  surviving  him;  evidence  of  his  children 
and  the  number  thereof  beiAg  admitted  by 
the  court  solely  as  bearing  upon  the  question 


of  inducement  or  incentive  to  habits  of  in- 
dustry in  case  the  deceased  had  lived." 

It  is  urged  by  appellant  that  admitting  the 
evidence,  as  to  the  ^ildren,  was  erroneous; 
that  the  latter  part  of  the  instruction  did  au- 
thorize the  jury  to  enhance  the  damages  by 
reason  of  deceased  having  left  children;  and 
that  the  last  two  sentences  tlterein  are  in 
conflict  with  each  other.  It  may  seem  that, 
even  though  this  evidence  was  not  admissible, 
the  exception  taken  to  its  admission  was  can- 
celed by  the  instruction  of  the  court  that  the 
damages  were  not  to  be  increased  by  reason 
of  the  fact  that  deceased  left  ehildren  sur- 
viving. It  has  been  held  that  where  the  ver- 
dict is  not  excessive,  and  the  court  instructed 
the  jury  to  disregard  the  evidence,  the  error 
in  admitting  it  is  not  fatal.  13  Cyc.  197,  and 
eases,  some  of  which  are  to  the  contrary.  But 
it  is  claimed  by  appellant  that  the  verdict  is 
excessive,  and  that  the  instruction  did  not 
cure  the  error  because  the  latter  part  of  it  did 
authorize  the  jury  to  enhance  the  damages. 
The  object  in  introducing  this  evidoioe  was, 
no  doubt,  to  inform  the  jury  that  deceased 
had  infant  ehildren  dependent  upon  him  for 
support.  It  is  impossible  to  determine  how 
far  the  assessment  of  damages  waa  controlled 
liy  this  evidence  as  to  plain tiff^s  family  of 
email  children.  The  reasonable .  inference  is 
Uiat  it  had  scmie  influence  upon  the  verdict. 
The  damages  in  such  cases  are  more  or  less 
uncertain  in  any  event,  and  the  evidence 
should  be  limited  to  legitimate  elements  oi 
damage^  Appellant  contends  that  the  ques- 
tion.as  to  the  admissibility  of  such  evidence 
has  been  settled  in  the  case  of  Beems  v.  Chi- 
cago, etc.  R.  Co.  58  la.  160,  12  N.  W.  222, 
and  that  it  is  not  admissible  for  any  purpose 
in  a  case  of  this  character.  Appellee  says  that 
case  was  a  three  to  two  decision;  that  it  is 
not  in  harmony  with  prior  holdings,  has  not 
been  followed  since,  is  unsound;  and  that  it 
has  been  an  open  question  in  this  state  for 
thirty  years.  It  appears  [699]  to  me  that 
the  tendency  of  our  former  cases  is  to  exclude 
sueh  evidence.  The  question  as  to  evidence 
in  regard  to  children  was  not  involved  in  the 
Stafford  case,  or  the  Wheelan  case,  and  many 
ol  the  other  cases  cited  in  the  majority  opin- 
ion. It  is  being  now  decided  lor  the  .first 
time  in  this  jurisdiction,  or  any  other,  so  far 
as  I  am  able  to  discover,  that  such  evidence 
is  competent,  under  such  a  statute  as  ours, 
where  the  question  is  as  to  damages  to  the 
estate. 

As  stated,  some  of  the  cases  hold  that  the 
evidence  is  not  competent,  but  that-  if  the 
court  instructs  the  jury  thai  it  must  not  be 
considered  as  affecting  damages,  and  the  dam- 
ages are  not  excessive,  there  is  no  prejudice. 
Other  cases  h<rfd  that,  if  sueh  evidence  is  ad- 
mitted and  the  verdict  is  recessive,  it  may  be 
cured  by  remittitur,  because  the  only  effect  of 
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the  evidenee  is  to  enfaanoe  the  recovery.  .Chi- 
cago, etc.  E.  V.  Batsel,  100  Ark.  526,  140  S. 
W.  726.  Though  this  is  denied  in  Jones,  etc. 
Co.  V.  George,  227  111.  64,  81  N.  E.  4,  10  Ann. 
Cas.  285,  to  T^hich  I  shall  again  refer. 

But  the  cases  all  hold  that  the  evidence  is 
incompetent.  I  am  not  prepared  to  say  that 
a  reversal  should  follow  in  every  case  where 
the  evidence  as  to  children  is  admitted.  Cas- 
es might  arise  where  the  court  instmeted  the 
jury  squarely  to  not  consider  it  as  affecting 
damages  and  where  the  evidenee  is  such  that 
it  could  be  fairly  said  that  the  verdict  is  not 
excessive  and  that  there  was  no  prejudice. 
But  that  is  not  the  question  being  now  de- 
termined. The  question  is:  Is  the  evidence 
competent?  The  fact  that  jxurors  may  learn 
about  it  on  the  street  comers,  or  in  the  public 
pyints,  or  incidentally  in  the  courtroom  is  not, 
as  I  think,  a  reason  for  holding  it  competent. 

As  an  original  proposition,  I  should  be  in- 
clined to  say  that  the  recovery  should  be  the 
same  whether  a  man  is  married  or  single. 
Conceding  the  rule  to  have  been  established 
by  this  court  that  evidence  that  the  party  is 
married  is  competent,  I  would  not  extend  th£ 
rule  to  include  evidence  as  to  children.  It 
occurs  to  me  there  are  reasons  for  excluding 
evidence  [700]  as  to  children  which  would  not 
apply  to  the  question  whether  the  party  was 
married.  There  is  but  one  wife,  who'  is  an 
adiilt,  but  there  may  be  many  diildren,  soMe 
of  tender  age.  But  the  question  as  to  wheth- 
er evidence  that  a  person  deceased,  or  injured, 
is  married  is  not  the  question  here,  and  I 
shall  not  discuss  it.  The  only  question  nov/ 
is  whether  it  is  competent  to  show  the  mmi- 
ber  and  ages  of  children.     . 

I  concede  that  it  is  proper  for  a  jury  to  be 
advised,  in  a  general  way,  of  the  situation 
-and  condition  in  life  of  the  party  injured, 
as  held  in  the  cited  New  York  case  of  Perry 
V.  Lansing,  and  other  cases,  but  it  seems  to 
me  the  argument  in  support  of  the  proposi- 
tion that  the  evidence  as  to  the  number  and 
ages  of  children  is  admissible  is  on  the  theory 
that  children  would  be  a  greater  inducement 
to  earn  and  save.  If  it  is  an  inducement  for 
greater  effort  and  stricter  economy,  the  effect 
would  be  to  increase  the  value  of  the  estate, 
and,  if  that  is  so,  the  estate  would  suffer 
greater  damage ;  therefore  the  recovery  should 
be  larger.  I  understand  the  majority  to  say 
this  is  not  the  purpose^  but  the  reasoning. and 
cases  in  support  of  the  proposition  are,  as  I 
think,  based  upon  the  theory  that  it  is  for 
that  purpose.  For  instance,  it  is  said  that 
under  the  Nebraska  statute,  authorizing  a  re- 
covery for  the  injury  to  support  of  dependent 
relatives,  such  evidence  is  competent,  and 
that  the  reasoning  of  that  court  in  such  a 
case  is  applicable  here.  That  such  evidence  is 
admissible,  **not  as  a  direct  ground  for  the 
jury's  action,  but  as  showing  what   the   de- 


ceased was  d6ing,  and  likely  to  do,  to  make 
his  life  .  pecuniarily  valuable  to  plaintiff." 
If  the  fact  ol  having:  children  is  likely  to 
make  his  life  pecuniarily  valuable,  it  should 
enhance  the  damages;  if  less  valuable  tUen 
the  damages  should  be  decreased..:  It  would  be 
one  way  or  the  other,  depending  on  the  char- 
acter of  the  children,  whether  •  they  were  a 
help  or  otherwise. 

I  do  not  say  that  the  evidence,  is  not  compe- 
tent under  the  Nebraska  statute,  where  dam- 
ages do  not  go  to  the  estate,  as  in.  Iowa.  What 
X  am  tx]^ng  to .  show  is  the  false  positioa  of 
[701]  the  majority  >fhen  they  say  it  is  not 
admitted,  for  the  purpose  of  increaaing  or 
decreasing  the  damages,  when  it  cannot  have 
any  other  effect,  ai»4  is  not  and  cannot  be  ad- 
missible for  any  other  purpose.  It  seems  to 
be  fJie  theory  imder  the  Nebraska  holding 
that  the  fact  qi  having  ohildreif  would  make 
the  life,  more  valuable,  while  in  at  least  one 
Iowa  case  (Bufree  v.  Wabash  R.  Co.  155 
la.  544,  136  N.  W.  69$)  the  thought  seems 
to  be  that  the  life  would  be  less  valuable. 
This  is  80,  or  else  I. do  not  comprehend  the 
ruling  in  that  case.  Here  was  the  situation 
in  that  case,  as  stated  in  the  majority  opin- 
ion: 'The  plaintiff  having  shown  the  wages 
earned  by  the  deceased,  it  was  developed  on 
cross-examination  that  he  was  saving  none 
of  his  earnings  and  had  no  property.  On  re- 
'direct  examination  plaintiff  was  permitted  to 
Show  that  deceased  was  supporting  a  wife 
and  three  children.  The  defendant  assigned 
erroir  upon  thiB  ruling  and' cited  Beeme  t. 
Chicago,  etc.  R.  Co.  in  support  of  its  posi- 
tion. The  authority  of  that  precedent  was 
not  discussed  by  the  court,  for  we  held  that 
the  evidenee  was  admissible,  in  any  event,  as 
an  explanation  of  the  fact  that  deceased  was 
not  making  any  savings."  If  he  v^as  unable 
to  save  anything  because  of  the  expense  of 
raising  his  children^  what  other  effect  could 
it  have  but  to  decrease  the  value  of  hiB  estate? 

It  should  be  kept  in  mind  that  this  is  not 
a  case  under  the  Employers'  Liability  Act 
but  is  an  action  for  damages  to  the  estate  of 
deceased.  In  State  v.  Rutledge,  133  la.  581, 
113  N.  W.  461,  a  criminal  case,  it  was  held 
such  evidence  was  not  proper,  and  in  it  the 
Beems  case  is  referred  to  abd  approved.  In 
State  V.  Wangler,  151  la,  665,  132  N.  W.  22. 
a  bastardy  case,  the  ruling  was  the  same, 
and  the  Beems  case  referred  to^  but  it  was 
held  that  in  eueh  a  case  there  was  no  preju- 
dice, on  the  theory,  no  doubt,  that  the  form 
of  the  verdict  in  a  bastardy  case  is  guilty  or 
not  guilty,  and  the  jury  do  not  have  to  do 
with  fixing  the  amount  which  shall  be  allowed 
for  the  support  of  the  child.  But  these  two 
cases  do  not  quite. reach  the  point  now  under 
consideration.  The  question  first  arose  in 
DoteldGRW  V.  Mississippi,  etc.  R.  Co.  18  la. 
280>  87  Am.  Dec.  391,  but  was  not  squarely 
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decided?  [702]' the  court  holding  that,  becaiise 
the  jury  were,  hy  the  iiiBtnictidns,  guarded 
against  allotraiiize  of  damiaiges  for  improper' 
causes,  there  v^vls  no  prejudice.  The  court- did' 
say :  ''We  would  not  foe  understodd,  however, 
as  determining  that  evidence  iM  to  the  nnm- 
her  and  ages  of  hi«  children  is  sti^ctly  prop- 
er." In  Lowe  t.  Chicago,  etc.  R.  Co.  89  Ia« 
420,  43f3,  56  N.  W.  519,  decided  sin<te  i3ie 
Beetns  case^  it  is  stated  that  it  was  shown 
by  the  evidence,  among  other  things,  that  de- 
ceased left  a  wife'  and  three  children,  imt  the 
question  no^  being  ootisidered  was  not  raised 
in  any  manner. 

Under  statutes  which  provide  that  the  dam- 
ages for  wroi^ul  death  Inur^  to  the  benefit 
of  the  family,  such  ev^idence  is  admissible. 
Baltimore,  etc.  R.  C6.  v*  Madcey,  ■  157  U,  S. 
72,  15  S.  Ct.  491,  39  U.  S.  (L.  ed.)  624  (2d 
ed.)  '  In  that  case  the  vtattite  excludes  the 
creditor  ft  of  deceased  from  any  interest  in 
the  recovery  and  dectares  not  cnty  that  the 
judgment 'Shall  inure  exclusively  to  the  bene- 
fit of  hie  family  iHit  that'  thie  damages  shall 
be  asseseed  with  reference  to  the  in^y  done> 
to  the  widow  and  next  of  kin;  This  seems  to 
be  the  distinction  rtinning  through  the  <^A8es 
that,  if  the  damages  inure  to^  the  benefit  of 
tSie  family,  it  may  be  shown  what  persons 
compose  the- family,  but  not  so  if  the  damages 
go  to  the  estate,  as  in  this  ease.  The  ques- 
tion here  is:  What  was  the  value  of  the  life 
of  the  deceased  to  his  estate?  The  number  of 
his  children  can  have  no  bearing  on  that  ques- 
tion. The  measure  Of  the  recovery  and  the 
elements  to  be  considered  are  stated  in  Grace 
V.  Minneapolis,  etc.  R.  Co.  153  la.  418,  482, 
133  N.  W.  672;  and  Neal  v.  Sheffield  Brick 
etc.  Co.  151  la.  690,  696,  130  N.  W.  398. 

The  thought  in  the  last  sentence  of  in- 
struction eleven  and  one-half  that  evidence 
as  to  the  children  is  to  be  considered  on  the 
question  of  inducement  or  incentive  to  habits 
of  industry,  etc.,  is  on  the  theory^  doubtless, 
that,  aa  statied  by  the  minority  in  the  Beems 
case,  it  "would  largely  add  to  the  value  of 
his  persbnal  services  to  his  own  estate.'' 
The  majority  opinion-  in  this  case  says  the 
purpose  is  ''to  stimulate  him  to  industiy^ 
prudence,  and  ecohomy.**  It  would  seem 
[703]  that,  if  this  be  true,  the  only  effect  it 
could  have  would  be  to  increase  the  value  of 
his  estate,  and  thus  necessarily  to  increase  the 
damages,  so  that  the  last  two  clauses  in  in- 
struction eleven  and  one  half  are  in  conflict 
and  cannot  be  reconciled. 

Some  of  the  cases  exclude  evidence  as  to 
children  because  its  admission  is  likely  to 
prejudice  the  jury.  It  was  said  by  a  ma- 
jority of  the  court  in  the  Btoms  case  that 
observation  and  experience  do  not  teach  that 
one's  fnconie  is  likely  to  increase- in  the  same 
ratio  as  the  nnmber  of  his  children.  It  would 
seem  tkat  there  are  other  reasdns  fot  exclnd- 


ing  sneh  evidence*  If  it  is  thought  that  chil- 
dren-would  be  an  inducement  to  habits  of 
indnsti^,  and  thus  increase  the  valuer  of  .his 
estate,  how  long  would  the  indiuoement  oon- 
tinueT  Would  it  continue  during  the-  entm 
expectancy  of  the  person  injured  or  deceased  T 
Would  there  be  other  children  bom  after  the 
injury  and  after  the  trial?  Would  some  of 
theae  dief  What  ia  their  expectancy?  What 
are  their  habits?  Would  their  eamingB,  until 
i^y  reach  their  majority,  add  to  the  estate, 
or  would  it  cost  more  to  raise  them  than 
they>  earn?  'Suppose  a  ^man  has  aix  minor* 
children,  who  are  dutiful,  in  good  health, 
industrious,  and  saving;  they  would,  when 
old  enough,  be  a  great  help  and  aid  to  the 
parent  in  accumulating  and  saving  money. 
But  suppose  the  children  are.  sickly,  requiring 
medical  expense,  they  are  *  unable  to  wprk, 
or  suppose  they  are  lazy  and  apendthrifta, 
would  they  enhance  or  decrease  the  valve  of 
tile  estate?  We  will  say  that  the  parent  is 
injured  or  killed*  If  proof  as  to  the  number 
el  ehildren  is  competent,  then  the  man  with' 
the  family  of  children  who  are  not  helpful 
obtains  the  same  advantage  by  such  proof  as 
the  man  whose  family,  ia  an  aid  to  him,  un* 
leas  all  these  matters  are  gone  into.  Would 
defendant's  attorney  dare  to  crosa-examiae 
and-  show  that  the  children  are  eripples  or 
sickly?  For  the  purpose  of  argument,  I  am 
assuming  at  this  point  that  the  sympathies 
Of  the  jury  would  not  be  aroused,  and  that 
they  would  fairly  consider  aueh  evidence  for 
the  only  [704]  purpose  for  which  it  could  ba 
considered,  and  that  ia  to  either  enhance  or 
decrease  damages.  If  it  be  competent  to  show 
the  number  of  children  composing  the  family 
of  the  person  injured  or  deceased,  why  would 
it  not  be  competent  to  show  that  the  parents 
or  grandchildren  of  such  person  were  mem* 
hers  of  his  family,  if  that  be  the  fact?  These 
and  other  questions  naturally  arise.  It  seems 
io  the  writer  that  these  matters  are  too  re- 
mote, uncertain,  speculative,  and  would  in- 
volve the  investigation  of  collateral  mattera. 
To  hold  that  suoh  evidence  ia  admiasible  neoea- 
sarily  overrules  the  Beems  case  and  over- 
turns a  precedent  of  thirty  yeara^  standing, 
is  against  the  overwhelming  weight  of  au- 
thority, and  establishes  a  dangerous  rule. 

If  the  evidence  is  properly  in  the  record, 
it  would  be  legitimate  to  refer  to  it  in  argii* 
ment  to  the  jury,  and  hereafter,  in  personal 
injury  and  like  cases,  we  may  expect  it  to  be 
used  to  the  best  advantage,  and  in  all  proba- 
bility we  will  be  compelled  to  reverse  casea 
because  of  it. 

Appellee  cites  Hamann  v.  Milwaukee  Bridge 
Go.  136  Wis.  39,  116  N.  W.  854,  and  quotea 
therefrom  as  follows :  ''  ''In  an  action  for 
negligent  death,  by  decedent's  widow,  suins 
as  administratrix,  she  can  show  the  state  of 
her  health,  and  the  number  of  her  children  c 
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the  jury  being  properly  cautioned  that  she 
can  recover  only  for  the  pecuniary  damage 
resulting  to  herself  from  the  death."  The 
opinion  is  brief  on  this  point.  It  cites  two 
prior  decisions  of  the  Wisconsin  court,  one 
of  which  Lawsou  y.  Chicago,  ete.  R.  Co.  64 
Wis.  447,  24  N.  W.  618,  54  Am.  Eep.  634, 
cites  Donaldson  v.  Mississippi,  etc.  R.  Co. 
18  la.  280,  87  Am.  Dec.  391,  as  authority; 
and  Abbot  v.  McCadden,  81  Wis.  663,  51  N. 
W.  1079,  29  Am.  St.  Rep.  010,  in  which  the 
court  says  3  "The  court  charged  the  jury,  on 
the  subject  of  damages,  that  the  damages 
'must  be  the  money  value  only  to  her  and  her 
children  which  the  life  of  the  deceased  was 
worth  to  her  and  them  on  the  day  of  his 
death.'  .  .  .  This  was  error.  The  fact 
that  there  are  children  left  surviving,  whose 
8U]^K)rt  will  be  thrown  on  the  plaintiff,  i» 
proper  to  be  shown  in  evidence  and  to  be  con- 
sidered by  [705]  the  jury;  but  the  damages 
recoverable  are  those  which  the  widow  has 
suffered,  not  those  which  the  children  have 
suffered."  From  this  it  appears  that  there  is 
a  different  statute  in  Wiaeonsin  from  ours  by 
which  the  damages  are  for  the  benefit  of  the 
widow  and  not  the  estate. 

Appellee  also  cites  as  being  to  the  same 
^ect  as  the  Hamann  ease,  7  Enc.  of  Evidence, 
439;  but  an  examination  of  the  text  shows 
that  this  is  the  rule  in  states  which  by  stat- 
ute allow  the  right  of  action  for  the  benefit 
of  the  next  of  kin  of  deceased.  He  also  cites 
8  Am.  k  Eng.  Enc.  of  Law  (2d  ed.)  041.  But 
at  page  040  of  the  same  volume  the  same  dis- 
tinction is  made  which  I  make.  It  is  there 
stated  that,  where  the  action  is  brought  by 
the  widow  ifor  the  death  of  her  husband^  the 
ground  of  the  admissibility  of  such  evidence 
is  that  by  the  death  ol  the  father  the  re- 
sponsibility of  supporting  and  rearing  the 
ehildren  is  cast  upon  the  plaintiff,  their 
mother,  and  it  is  proper  to  show  the  extent 
and  character  of  this  responsibility  thus  cast 
upon  her.  Also  13  Cyc.  358,  and  numerous 
cases  there  cited.  The  text  here  refers  to  the 
number  and  condition  of  persons  dependent 
upon  deceased.  Some  of  the  cases  there  cited 
are  under  statutes  such  as  I  have  mentioned. 
In  my  opinion  the  .rule  announced  ,in  the 
Beems  case  as  to  evidence  in  regard  to  chil- 
dren of  a  deceased  person  is  correct,  and  that 
it  is  sustained  by  the  weight  of  authority. 
In  some  of  the  cases  the  party  injured  waa 
deceased,  in  others  he  survived,  but  the  rule 
is  the  same,  for  in  one  case  he  is  suii^  for  hia 
own  injuries,  and  in  the  other  his  representa« 
tive  is  suing  for  damages  to  his  estate.  Aa 
sustaining  the  rule  in  the  Beems  case,  see  13 
Cyc.  106,  and  cases,  also  Pennsylvania  Co.  r. 
Roy,  102  U.  S.  451,  26  U.  S.  (L.  ed.)  141,  146 
(2d  ed.) ;  Baltimore,  etc.  Ry.  v.  Camp,  81 
Fed.  806.  26  C.  C.  A.  626,  54  U.  S.  App.  Ill; 
Louisville,  etc.  R.  Co.   v.   Binion,   107  Ala. 


652,  18  So.  78;  iDayharsh  v.  Haimibal,  etc. 
R.  Co.  103  Mo.  677,  16  8.  W.  555,  23  Am.  St. 
Rep.  900;  Jones,  ete.  Co.  v.  George,  227  III. 
64,  81  N.  £:.4,  10  Ann,  Ca«i.  285;  VandalU 
Coal  Co.  V.  Yemra,  175Ind.4f24,02N.E.  49,  H 
N.  E.  881;  [709]  Simpson  v.  Foundation  Co. 
201  N.  Y.  479,  95  N.  E.  10,  Ann.  Caa.  1912B 
321;  Carlile  v.  Bentley,  81  NeK  715, 116  N.W. 
772;  Maynard  v.  Oregon  R.  Co.  46  Ore.  15, 
78  Pac.  983,  68  L.R. A.  477 ;  Ft.  Worth  I«m 
Works  V.  Stokes,  33  Tex.  Civ.  App.  218,  76  S. 
W.  231 ;  St.  Louis,  etc.  R.  Co.  v.  Adams,  74 
Ark.  326,  85  &  W.  768,  86  S.  W.  287»  100  Am. 
St.  Rep.  85;  Louisville,  etc.  R.  Co.  ▼.  Eakins, 
108  Ky.  465,  45  &  W.  599,  46  S.  W.  496,  47  S. 
W.  872;  Chicago,  etc.  R.  T.  Batsel,  100  Ark. 
526,  140  6.W.  726;  Union  P«c.  R.  Co.  t. 
Hammerland,  70  Kan.  888,  79  Pac.  162;  Bio 
Grande  Southern  R,  Co.  v.  Campbell,  44  Colo. 
1,  96  Pac.  986;  Standard  Oil  Co.  ▼.  Tlemey, 
92  Ky.  367>  17  S.  W.  1026,. 14  L.R.A.  677,  36 
Am.  St.  Rep.  695 ;  Union  Pac.  R.  v.  McMican, 
194  Fed.  393,  114  C.  C.  A.  311.  l^ese  are  not 
lill  the  cases  which  mi^t  be  cited.  Many 
others  are  cited  in  some  of  these.  It  would 
unduly  extend  this  dissent  to  quote  at  any 
length  from  these  cases,  but  I  wish  to  refer 
to  a  few  of  them. 

In  Pennsylvania  Co.  v.  Roy,  supra,  a 
verdict  for  $10,000  was  set  aside  and  the 
cause  reversed  solely  because  of  the  admis- 
sion of  such  evidence. 

In  the  Kansas  case  (Union  Pao.  R.  Co.  f. 
Hammerland,  supra),  it  was  held  that  the 
evidence  was  not  competent,  and  the  court 
said  the  question  is  not  debatable. 

In  the  Kentucky  case  of  Louis(ville,  etc.  It- 
Co.  v.  Eakins,  supra,  the  court  quotes  from 
the  opinion  in  the  case  of  Chicago  v.  O'Bren- 
nan,  65  lU,  163,  as  follows:  ''Was  this  evi- 
dence admissible?  If  it  was,  then  it  would 
have  been  competent  to  have  gone  further  and 
shown  all  the  circumstances  of  the  family, 
such  as  that  the  mother  -  was  an  invalid, 
that  one  of  the  daughters  was  blind,  that  one 
son  had  accidentally  lost  a  leg,  etc.,  if  such 
had  been  the  case, .  so  as  ^  present  a  most 
pitiable  picture  ^f*  a  helpless  family  depend- 
ent upon  appellee  for  support  fts  a  lecturer, 
for,  as  the  evidence  had  no  place  in  the  case 
but  as  a  stimulant  to  the  jury,  it  would  hare 
been  just  aa  competent  to  make  the  stimu 
lant  strong  as  weak.  But  was  it  competent 
at  all?  It  is  an  elementary  rule  that  evi- 
d^oe  must  be  confined  to  the  pointa  at  issue. 
There  [707]  was  no  point  in  issue  to  which 
this  evidence  had  any  relevancy.  This  sort  of 
attempt  to  foist  irrelevant  matters  upon  the 
attention  of  the  jury,  with  a  view  to  creating 
a  personal  interest,  ie  too  often  the  se<^ndarr 
resort  of  a  party  on  the  witness  stand."  The 
Kentucky  case  states  that  tbis  rule  has  re- 
ceived the  approval  of  that  court  in  a  num* 
her  of  recently  decided  cases,  citing  them. 
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In  the  case  of  JoneSy  etc.  Ck>.  t.  Ckorge,  227 
111.  64,  81  N.  £.  4,  10  Aim.  Cas.  285,  supra, 
it  was  taid: 

On  the  trial  of  this  case  appellee  was  al« 
lowed  to  prove  that  he  was  a  married  man 
and  had  three  children.  The  evidence  was 
objected  to,  and  the  objection  overruled. 
The  damages  recoverable  in  this  case  can  only 
be  compensatory.  The  domestic  relations,  the- 
financial  standing  of  tiie  parties,  are  there- 
fore irrelevant.  .  .  .  Youngblood  v.  South 
Carolina,  etc.  R.  Co.  60  8.  C.  9,  38  S.  E.  232, 
85  Am.  St.  Rep.  835,  and  n6te,  where  many 
other  authorities  are  collected.  .  .  .  The 
error  in  admitting  this  evidence  is  virtually 
admitted  by  appellee  and  was  recognized  by 
the  appellate  court,  but  it  was  thought  that 
the  remittitur  of  $1,500  ought  in  some  way 
to  cure  this  error.  We  cannot  assent  to  this 
view.  Evidence  of  this  character  not  only 
tends  to  enhance  the  damages,  but  it  is  calcu- 
lated to  arouse  al  sympathy  for  appellee 
which  is  liable  to  unconsciously  influence  a 
jury  in  the  decision  of  other  controverted 
questions  of  fact  in  the  appellee's  favor.  It 
would  be  a  dangerous  precedent  to  hold  that 
a  party  might  introduce  irrelevant  testimony 
which  would  appeal  to  the  sympathy,  pas- 
sions or  prejudices  of  a  jury  in  such  a  way 
as  to  insure  him  the  verdict  on  all  doubtful 
questions  of  fact,  then  permit  the  trial  courb 
to  estimate  how  much  of  a  gross  sum  award- 
ed as  damages  was  due  to  such  irrelevant 
testimony,  and  deduct  that  from  the  total 
verdict  and  render  judgment  for  the  balance, 
and  thus  cure  an  error,  but  for  which  the 
verdict  mi^t  have  been  in  favor  of  the  other 
party. 

Early  Kew  York  and  Alabama  cases  are 
cited  in  the  majority  opinion.  I  have  not 
examined  them  but  the  later  cases  from  those 
states  which  I  cite  hold  that  the  evidence  is 
inadmissible. 

[70B]  In  my  opinion,  the  evidence  as  to  the 
number  and  ages  of  the  children  was  not  ad- 
missible in  this  case  for  any  purpose,  and  the 
instruction  cannot  be  sustained  because  of 
the  conflict  therein.     I  would  reverse. 

Deemer,  J.,  joins  in  the  dissent. 


NOTE* 

Admlasibility  im  Action  for  Death  by 
Wrongfiil  Aot  of  Evidence  of  Do« 
mestie  Relations  of  Deceased. 


General  Rule,  ^71. 
Application  of  Rule,  673. 
Limitation  of  Rule,  674. 


Oeneral  Rule. 

It   is  established  by  the  great  weight  of 
authority   that   in   an   action   for   death   by 


wrongful  act  evidence  of  the  domestic  re- 
lations of  the  deoeased,  as  that  he  has  a 
family,  etc.,  is  admissible. 

United  States. — Baltimore,  etc.  R.  Co.  v. 
Mackey,  157  U.  S.  72,  15  S.  Ct.  491,  39  U. 
S.  (L.  ed.)  624;  Atchison,  etc.  R.  Co.  v. 
Wilson,  48  Fed.  57,  4  U,  S.  App.  25,  1  C.  C. 
A.  25;  Felton  v.  Spiro,  78  Fed.  576,  47  U.  S 
App.  .402,  ^4  C.  O-  A,  321,  reversing  judg- 
ment Spiro  V.  Felton,  73  Fed.  91. 

Alabama, — ^Alabama,  Mineral  R.  Co.  v 
Jones,  114  Ala.  619,  21  So.  507,  62  Am.  St. 
Rep,  121;  Alabama  Mineral  R.  Co.  v.  Jones, 
121  Ala.  113,  25  So.  814;  Louisville,  etc.  R.  Co. 
V.  Banks,  132  Ala.  471>  31  So.  573;  Louis- 
ville, etc.  R.  Co.  V.  Young,  168  Ala.  551,  53 
So.  213. 

Cal. — Kramm  v,  Stockton  Electric  R.  Co. 
22  Cal.  App.  737,  136  Pac.  523.  See  also 
Simoneau  v.  Pacific  Electric  R.  Co.  159  Cal. 
494,  115  Pac.  320. 

Florida. — Escambia  County  Electric  Light, 
etc.  Co.  V.  Sutherland,  61  Fla.  167,  55L  So.  83. 
See  also  .Florida  Cent,  etc  R.  Co.  v.  Fox- 
worth,  41  Fla.  1,  25  So.  338,  79  Am.  St.  Rep. 
149. 

Illinois. — Chicago,  etc.  R.  Co.  v.  Moranda, 

93  111.  302,  34  Am.  Rep.  168;  Preble  v. 
Wabash  R.  Co.  243  III.  340,  90  N.  E.  716, 
modifying  Preble  v.  Wabash  R.  Co.  149  III. 
App.  684;  Cook  v.  Big  Muddy-Carterville 
Min.  Co.  249  111.  41,  94  N.  E.  90;  Claffy  v. 
Chicago  Dock  etc.  Co.  249  111.  210,  94  N.  E. 
551;  Beyer  v.  Peoria,  etc.  Traction  Co.  166 
111.  App.  47^  Bonato  v.  Peabody  Coal  Co.  150 
111.  App.  196;  judgment  affirmed  248  III.  422, 

94  N.  E.  60;  Kulvie  v.  Bunsen  Coal  Co.  161 
III.  App.  617;  Boyer  ▼.  Northwestern  El.  R 
Co.  174  111.  App.  161;  Hughes  v.  Danville 
Brick  Co.  180  111.  App.  608. 

lovoa. — Donaldson  v.  Mississippi,  etc.  R.  Co. 
18  la.  280,  97  Am.  Dec.  391  (not  prejudicial 
error) ;  Wheelan  v.  Chicago,  etc.  R.  Co.  85  la. 
178,  52  N.  W.  110;  Lowe  v.  Chicago,  etc.  R. 
Co.  89  la.  420,  56  N.  W.  519;  Dufree  v. 
Wabash  R.  Co.  155  la.  544,  136  N.  W.  69ew 
And  see  the  reported  case  {overruling  Beems 
V.  Chicago,  etc.  R.  Co.  58  la.  158,  12  N.  W. 
222) .  See  also  Moore  v.  Central  R.  Co.  47  la. 
692. 

Xcmsos.— r<k>ffeyville  Min.  etc.  Co.  v.  Carter, 
65  Kan.  565,  70  Pac.  635.  See  also  Union 
Pac.  R.  Co.  V.  Stemberger,  8  Kan.  App.  131, 
54  Pac.  1101. 

Minnesota^, — See  Boos  v.  ]^|inneapolis,  etc. 
R.  Co.  127  Minn.  381,  149  X.  W.  660. 

Missouru — ^Tetherow  v.  St.  Joseph,  etc.  R. 
Co.  98  Mo.  74,  11  S.  W.  310,  14  Am.  St.  Rep. 
617 ;  Soeder  v.  St.  Louis^  etc  R.  Co.  100  Mo. 
673,  13  S.  W.  714,  18  Am.  St.  Rep.  724; 
SchJereth  v.  Missouri  Pac.  R.  Co.  115  Mo.  87, 
21  S.  W.  1110;  0*Mellia  v.  Kansas  City,  etc. 
R.  Co.  115  Mo.  205,  21  S.  W.  503;  Haehl  v, 
W^abash  R.  Co.  119  Mo.  32.'>,  24  S.  W.  737; 
Fisher  v.  Central  Lead  Co.  156  Mo.  479,  50 
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S.  W.  1107;  Ogan  v;  Missouri  Pac.  R.  Co.  142 
Mo.  App.  248,  126  S.  W.  191;  Brinkmann  v. 
Gottenstroeter,  160  Mo.  App.  596,  140  S.  W. 
1194,  adopting  opinion  Brinkman  v.  Gotten- 
stroeter, 153  Mo.  App.  351,  134  S*  W.  584; 
Hartnett  v.  United  Ry«.  Co.  162  Mo.  App. 
554,  142  S.  W.  750;  Holmes  v.  St.  Louis,  etc. 
R.  Co.   (Mo.)   176  S.  W.  1041. 

Nebraska. — South  Omalik  Water-Works 
Co.  V.  Vocasek,  62  Neb.  710,  87  N.  W.  536. 

New  York. — Harrison  v.  New  York  Cent, 
etc.  R.  Co.  195  N.  Y.  86,  87  N.  E.  802; 
Murphy  v.  Erie  R.  Co.  202  N.  Y.  242,  95  N. 
E.  699;  Simpson  v.  Foundation  Co.  201  N.  Y. 
479,  Ann.  Cas.  1912B  321,  95  N.  E.  10,  re- 
versing judgment  134  App.  Div.  930,  118  N. 
Y.  S.  1142;  Boyce  v.  New  York  City  R.  Co. 
126  App.  Div.  248,  110  N.  Y.  S.  393. 

rerwe«fiee.— Illinois  Cent.  R.  Co.  v.  Davis, 
104  Tenn.  442,  58  S.  W.  296. 

Utah. — Pool  V.  Southern  Pac.  Co.  7  Utah 
303,  26  Pac.  654;  Chilton  v.  Union  Pac.  R. 
Co.  8  Utah  47,  29  Pac.  963;  English  v.  South- 
em  Pac.  Co.  13  Utah  401,  45  Pac.  47,  57  Am. 
St.  Rep.  772,  35  L.R.A.  155. 

Virginia — Baltimore,  etc.  R.  Co.  v.  Sher- 
man, 30  Grat.  602. 

Wiscortsin. — ^Malcaims  t.  Janesville,  67 
Wis.  24,  29  N.  W.  565;  Abbot  v.  McCadden, 
81  Wis.  563,  61  N.  W.  1079,  29  Am.  St.  Rep. 
910;  Thompson  ▼.  Johnston  Bros.  Co.  86  Wis. 
576,  57  N,  W.  298;  Hamann  ▼.  Milwaukee 
Bridge  Co.  136  Wis.  39,  116  N.  W.  854. 

In  Kramm  v.  Stockton  Electric  R.  Go.  22 
Cal.  App.  737,  136  Pac.  523,  the  court  said: 
*'It  was  strictly  proper  in  this  case  to  show 
that  the  deceased  left  a  family  who  had  suf- 
fered pecuniary  loss  by  reason  of  his  death 
through  the  tortious  act  of  the.  defendant,  and 
to  show  the  extent  of  such  loss  with  reaaon- 
able  certainty.  In  order  to  determine  such 
loss,  the  jury  were  entitled  to.  be  informed  of 
whom  said  family  consisted — whether  of 
persons  who  had  never  received  pecuniary  as- 
sistance from  the  deceased  or  who  were  not 
dependent  upon  him  for  nurture,  care,  and 
support,  or  of  persons  who  had  received  such 
assistance  and  were  so  dependent,  and  would, 
by  reason  of  their  minority  and  consequent 
helplessness,  have  still  required  and  been  en- 
titled to  tfuch  assistance  and  oare  from  him, 
had  he  not  lost' his  life." 

In  Michigan  where  an  action  is  brought  for 
the  benefit  of  all  those  who  are  interested  in 
the  estate  of  the  deceased,  evidence  of  the 
family  relations  of  the  decedent  is  admissible. 
Breckenfelder  v.  Lake  Shore,  etc.  R.  Co.  79 
Mich.  560,  44  N.  W.  957 ;  Philip  v.  Heraty,  135 
Mich.  446,  97  N.  W.  963,  11  Detroit  Leg.  N. 
171,  rehearing  denied  Philips  v.  Haraty,  186 
Mich.  453,  100  N.  W.  186,  11  Detroit  Leg. 
N.  174,  100  N.  W.  1S6.  But  where  the  suit 
is  to  recover  the  damages  sustained  hy  the 


deceased,  evidence  that  the  decedent  left  a 
family  is  immaterial  and  ought  not  to  be  ad- 
mitted, but  its  admission  is  not  reversible 
error  where  there  is  no  claim  for  damages 
based  oh  such  evidence.  Olivier  v.  Houghton 
County  St.  R.  Co.  138  Mich.  242,  101  N.  W. 
530,  11  Detroit  Leg.  N.  559. 

'  There  is  some  authoHty  contrary  to  the 
majority  view.  Thxa  it  has  been  held  that 
the  number  of  persons  in  tke  family  of  the 
deceased  eaimot  be  shown.  Kesler  v.  Smith, 
66  N.  C.  154.  Ahd  it  was  held  in  Kelepsch 
v.  Donald,  4  WaSh.  486,  30  Pac  991,  31  Am. 
St.  Rep.  936,  that  it  was  error  to  allow  the 
plaintiff  in  an  action  for  death  by  wrongful 
act,  who  was -the  widow  of  the.  deceased,  to 
testify  as  to  her  childneSn. 

In  Keniueky  it  has  been  held  that  it  is 
error  to  admit  testimony  that  the  deceased 
is  survived  by  a  wife  or  a  child  or  children. 
Louisville,  etc.  R.  Co.  v.  Eakin,  1^)3  Ky.  465, 
45  S.  W.  529,  46  8.  W.  496,  47  S.  W.  872; 
Chesapeake,  etc..  R.  Co.  v.  Reeves,  11  S.  W. 
464,  11  Ky.  L.  Rep.  14;  Southern  R.  Co.  v. 
Evans,  63  S.  W.  445,  23  Ky.  L.  Rep.  568. 
Compai^e  Louisville,  etc.  R.  Co.  v.  Mabony's 
Adna'x,  7  Bush  (Ky.)  235.  In  LouisTiile. 
etc.  R.  Co.  V.  Eakin,  supra,  the  court  said: 
'"This  instruction  is  objectionable  also  for 
another  reason.  It  directed  the  jury  to  find 
for  the  plaintiff  'the  damages  sustained  hj 
the  widow  and  children,  not  exceeding  the 
amount  sued  for.'  They  were  not  parties  to 
the  action,  and  this  part  ol  the  instruction, 
when  considered  in  oonnection  with  the  testi- 
mony which  was  permitted  to  go  to  the  jury 
over  the  objection  .of  appellant, — that  dece- 
dent was  a  married  man  and  left  three  chil- 
dren,— 'it  was  extremely  prfejudicial,  as  it  di- 
verted the  attention  of  the  jury  from  the 
duty  of  fixing  the  actual  sum  of  money  whidi 
would  fairly  oompensate  the  estate  i>f  decedent 
for  the  destruction  of  his  power  to  earn 
money  and  directed  it  to  the  affliction  which 
had  overtaken  the  family  by  reason  of  hifi 
death/'  In  Cincinnati,  etc  R.  Co.  v.  Sasip- 
son,  97  Ky.  65,  30  S.  W.  12,  16  Ky.  L.  Rep. 
819,  however,  it  was  held  that  a  judgment 
should  not  be  reversed  because  evidence  was 
admitted  which  showed  that  the  deceased 
left  one  child  where  it  appeared  that  this  faet 
was  not  made  an  element  of  damage  in  any 
instruction, by  the  trial  court.  And  in  Louis- 
ville, etc.  R.  Co.  v.Taaffe,  106  Ky.  535,  50 
S.  W.  860,  21  Ky..  L.  Rep.  64,  it  was  held 
that  where  testimony  is  admitted  showing 
that  the  deceased  left  a  family  it  will  not 
cause  a  reversal  on  appeal  if  its  admission 
is  not  prejudicial  to  any  substantial  right 
of  the  defendant. 

It  was  held  in  Louisville,  etc.  R.  Co.  ▼. 
Kelly,  100  Ky.  421,  33  S.  W.  862,  40  S.  W. 
452,  that  the  widow  and  infant  children  of  the 
deceased  hate  a  right  to  be  present  at  the 
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tiial.     To  the  same  effect  see  Boyd  ▼.  Mis- 
souri Pac.  R.  Co.  236  Mo.  64,  139  S.  W.  661. 

Applicatian  of  Rule, 

It  has  been  held  that  evidenee  may  be  given 
that  the  deceased  is  aurvived  by  a  widow. 
Baltimore,  etc.  R.  Co.  t.  Mackey,  157  U«  S. 
72,  15  S.  Ct.  491,  39  U.  S.  (L.  ed.)  624; 
Louiaville,  etc.  R..O0.  ¥.  Banks,  1*32  Ala.  471, 
31  So.  673;  Kramm  v.  Stockton  Electric  R. 
Co.  22  Cal.  App.  737,  136  Pac.  623;  Chicago, 
etc.  R.  Co.  V.  Moranda,  93  111,  302,  34  Am. 
Rep.  168;  Beyer  v.  Peoria,  etc.  Traction  Co. 
156  111.  App.  47;  Hughes  v.  Danville  Brick 
Co.  180  111.  App.  603;  Wheelan  v.  Chicago, 
etc.  R.  Co.  85  la.  178,  52  N.  W.  119;  Lowe  v. 
Chicago,  etc.  R..  Co.  89  la.  420,  56  K  W. 
519;  Dufree  v.  Wabash  R.  Co.  165  la.  644, 
136  N.  W.  695;  Haehl  v.  Wabash  R.  Co.  119' 
Mo.  325,  24  S.  W'.  737;  Simpson  v.  Founda- 
tion Co.  201  N.  Y.  479,  Ann.  Cas,  1912B  321, 
95  N.  E.  10,  reversing  judgment  134  App.  Div. 
930,  118  N.  Y.  "S.  1142;  Bbyce  v.  New  York 
City  R.  Co.  126  App.  Div.  248,  110  N.  Y.  S. 
333:  Baltimore,  etc.  R.  Co.  v.  Sherman,  30 
Grat.  (Va.)  602.  And  see  the  reported  case. 
If  the  deceased  abandoned  his  wife  that 
fact  may  be  shown  and  taken  into  considera- 
tion in  determining  the  amount  of  the  pecuni-. 
ary  loss  suffered  by  the  tvife.  Holland  v. 
CI08S  (Tex.)  146  S.  W.  671.  See  also  Wood 
v.  Philadelphia,  etc.  R.  Co.  1  Boyce  (Del.) 
336,  76  Atl.  613. 

Likewise  it  may  be  shown  that  the  deceased 
has  left  a  child  or  children  dependent  on  him 
for  support. 

United  States. — ^Baltimore,  etc.  K  Co,  v. 
Mackey,  157  U.  S.  72,  16  S.  Ct.  491,  39  U.  S. 
(L.  ed.)  624;  Atchison,  etc.  R.  Co.  v.  Wilson, 
48  Fed.  67,  4  U.  S.  App.  26,  1  C.  C.  A.  25;. 
Felton  V.  Spiro,  98  Fed.  676,  47  U.  S.  App. 
402,  24  C.  C.  A.  321,  reversing  judgment 
Spiro  V.  Felton,  73  Fed.  91. 

Alabama. — Alabama  Mineral  R.  Co.  v. 
Jones,  114  Ala.  519,  21  So.  507,  62  Am.  St. 
Rep.  121;  Alabama  Mineral  R.  Co.  v.  Jones, 
121  Ala.  113.  26  So.  814;  Louisville,  etc.  R. 
Co.  V.  Bank,  132  Ala.  471,  31  So.  673;  Louis- 
ville, etc.  R.  Co.  y.  Young.  168  Ala.  651,  63 
So.  213. 

California, — ^Kramm  v.  Stockton  Electric 
R,  Co.  22  Cal.  App.  737,  136  Pac.  623. 

Florida. — ^E&cambia  County  Electric  Ligllt, 
etc.  Co.  v.  Sutherland,  61  Fla.  167,  55  So.  83. 
/Uiwow.— ^^icagQ,  etc,3<  Cq«  v.Morfinda, 
93  111.  302,  34  Am.  Rep.  168;  Cook  v.  Big 
Muddy-Carterville  Min.  Co.  249  111.  41,  94  N. 
£.  90 ;  Glaffy  v«  Ohkago  Do«k,  etc*.  Co.  24» 
111.  210,  94  N.  E.  651;  Beyer  v.  Peoria,  etc. 
Traction  Co.  156  111.  App.  47 ;  Bonato  v.  Pea- 
body  Coal  Co.  156  III.  App.  196,  judgment 
affirmed  248  111.  422,  94  N.  E:  69;  Kulvie  t. 
Bunsen  Coal  Co.  161  111.  App.  617;  Bojrer  v. 
Ann.  Cas.  1916C. — 43. 


Northwestern  Bl.  R.  Co.  174  111.  App.  161; 
Hughes  V.  Danville  Brick  Co.  180  111.  App. 
603. 

lofoa. — Donaldson  v.  Mississippi,  etc.  R. 
Co.  18  la.  280,  87  Am.  Dec.  391  (not  prej- 
udicial error) ;  Lowe  v.  Chicago,  etc.  R.  Co. 
89  la.  420,  56  N.  W.  619;  Dufree  v.  Wabash  R. 
Co.  155  la.  544,  136  N.  W.  695.  And  see  the 
reported  case  {overruling  Beems  v.  Chicago, 
etc.  R.  Co.  58  la.  150,  12  N.  W.  222. 

Kansas. — Coffeyville  Min.  etc.  Co.  v.  Carter, 
65  Kan.  565,  70  Pac.  636. 

Missouri. — ^Tetherow  v.  St.  Joseph,  etc.  R. 
Co.  98  Mo.  74,  11  S.  W.  310;  14  Am.  St.  Rep. 
617;  Boeder  v.  St.  Louis,  etc.  R.  Co.  100  Mo. 
673, 13  8.  W.  714, 18  Am.  St.  Rep.  724;  Schler- 
eth  v.  Missouri  Pac.  R.  Co.  116  Mo.  87,  21  S. 
W.  1110;  O'Mellia  v.  Kansas  City,  etc.  R.  Co. 
116  Mo.  205,  21  8.  W.  503 ;  Haehl  v.  Wabash 
R.  Co.  119  Mo.  325,  24  8.  W.  TS7;  Fisher  v. 
Central  Lead  Co.  166  Mo.  479,  66  8.  W.  1107; 
Ogan  V.  Missouri  Pac.  R.  Co.  142  Mo.  App. 
248,  126  S.  W.  191;  Brinknlann  v.  Gotten- 
stroeter,  140  S.  W.  1194,  adopting  opinion 
Brinkmann  t.  Gotten stroeter,  158  Mo.  App. 
361,  134  8.  W.  584 ;  Hartnett  v.  United  Rys. 
Co.  162  Mo.  App.  654,  142  S.  W.  760;  Holmes 
V.  St.  Louis,  etc.  R.  Co.  (Mo.)  176  8.  W. 
1041. 

New  York. — ^Harrison  v.  New  York  Cent, 
lytc.  R.  Co.  195  N.  Y.  86,  87  N.  E.  802 ;  Simp- 
son V.  Foundation  Co.  201  N.  Y.  479,  Ann. 
Cas.  1912B  321,  96  N.  E.  10,  reversing  judg- 
ment 134  App.  Div.  930,  118  N.  Y.  8.  1142; 
Boyce  V.  New  York  City  R.  Co.  126  App.  Div. 
248,  110  N.  Y.  8.  393. 

Tennessee. — Illinois  Cent.  Co.  v.  Davis,  104 
Tenn.  442,  58  8.  W.  296. 

Utah.—Vool  V.  Southern  Pac.  R.  Co.  7  Utah 
303,  26  Pac.  654;  Chilton  v.  Union  Pac.  R.  Co. 
8  Utah  47,  29  Pac.  963;  English  v.  South efn 
Pac.  Co.  13  Utah  407,  45  Pac.  47,  67  Am. 
St.  Rep.  772,  36  L.R.A.  155. 

Virginia. — ^Baltimore,  etc.  R.  Co.  v.  Sher- 
man, 30  Grat.  602. 

Wisconsin. — ^Mulcaims  v.  Janesville,  67 
Wis.  24,  29  N.  W.  565;  Abbot  v.  McCadden, 
81  W'is.  563,  51  N.  W.  1079,  29  Am.  St.  Rep. 
910;  Hamanti  v.  Milwaukee  Bridge  Co.  136 
Wis.  39,  116  N.  W.  864. 

It  has  been  held  to  be  competent  to  prove 
the  ages  of  the  children.  Atchison,  etc.  R.' 
Co.  V.  Wilson,  48  Fed.  6T,  4  U.  S.  App.  25, 
X  C.  C.  A.  26;  Escambia  County  Electric 
Light,  etc.  Co.  v.  Sutherland,  61  Fla.  167,  55 
So.  83;  Cook  v.  Big  Muddy-Carterville  Min. 
Co.  249  111.  41,  94  N.  E.  90;  Claffy  v.  Chicago 
Dock,  etc.  Co.  249  111.  210,  94  N.  E.  551; 
Bonato  v.  Peabody  Coal  Co.  156  111.  App.  196, 
judgment  affirmed  248  III.  422,  94  N.  E.  69; 
Hughes  V.  Danville  Brick  Co.  180  111.  App. 
603;  Donaldson  v.  Mississippi,  etc.  R.'Co.  18 
la.  280,  87  Am.  Dec.  391  (not  prejudicial 
error) ;   Coffeyville,  Min.  etc.  Co.  r.  Carter," 
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65  Kao.  565,  70  Pac.  636;  Teiherow  ▼.  St. 
Joseph,  etc.  R.  Co.  98  Mo.  74,  11  6.  W.  310, 
14  Am.  St.  Rep.  G17;  Fisher  y.  Central  Lead 
Co.  156  Mo.  479,  56  S.  W.  1107 ;  Ogan  v.  Mis- 
souri Pac.  R.  Co.  142  Mo.  App.  243,  126  S. 
W.  191 ;  Hartnett  v.  United  Rys.  Co.  162  Mo. 
App.  554,  142  S.  W.  750;  Holmes  y.  St.  Louis, 
etc.  R.  Co.  (Mo.)  176  S.  W.  1041",  Harrison 
V.  New  York  Cent.  etc.  R.  Co.  195  N.  Y.  86, 
87  N.  E.  802;  Illinois  Cent.  R.  Co.  v.  Davis, 
104  Tenn.  442,  58  S.  W.  296;  Pool  y.  Southern 
Pac.  Co.  7  Utah  303,  26  Pac.  664;  Chilton  v. 
Union  Pac.  R.  Co.  8  Utah  47,  29  Pac.  963; 
English  v.  Souther^  Pac.  Co.  13  Utah  407, 
45  Pac.  47,  57  Am.  St.  Repv  772,  35  L.R.A. 
155;  Baltimore,  etc.  R.  Co.  y.  Sherman,  30 
Grat.  (Va.)  602.  And  see  the  reported  case. 
In  Alabama  Mineral  R.  Co..  y.  Jones,  121  Ala. 
113,  25  So.  814,  modifying  114  Ala.  519,  21 
So.  507,  62  Am.  St.  Rep.  121,  howeyer,  it  was 
held  to  be  necessary  only  to  prove,  where  re- 
covery was  sought  oi  the  amount  which  the 
deceased  would  have  expended  on  the  defend- 
ants if  his  expectancy  of  life  had  not  been 
disappointed,  that  he  had  persons  who  would 
have  been  distributees  if  he  had  left  an  es-. 
tate,  dependent  on  him  for  support,  ajod  there 
was  no  need  of  showing  their  ages. 

In  South  Omaha  Water  Works  Co.  v.  Voca- 
sek,  62  Neb.  719,  87  N.  W.  536,  it  was  held 
that  the  fact  that  there  were  a  mother  and. 
children  who  were  supported  by  the  deceased's 
next  of  kin,  his  father,  to  whose  support  the. 
decedent  was  contributing,  made  it  competent 
to  show  the  existence  of  the  mother  and  chil- 
dren for  the  purpose  of  bringing  out  the  fact 
that  he  was  doing  spmethlng  to  make  his  life 
pecuniarily  valuable  to  his  father. 

Where  a  mother  as  administratrix  sues  to 
recover  for  the  wrongful  death  of  her  .minor 
son  she  may  give  in  evidence  the  fact  that ^ she 
has,  children  and  their  number.  .  Thompson  v. 
Johnston  Bros.  Co.  86  Wis.  576,  57  N.  W. 
298. 

In  Galveston,  etc.  R.  Co.  v.  Cpntrerfis,.  31 
Tex.  Civ.  App.  489,  72  S.  W.  1051,  it  was 
held  that  in  an  action  by.  a  posthumous  child- 
of  the  deceased  to  recover  damages  for  his 
death  evidence  could  be  introduced  by  the  de- 
fendant to  show  the  existence  of  a  widow  and 
other  children  of  the  decedent  who  were  also 
entitled  to  recover  the  pecimiary  damages 
which  accrued  to  each .  for  the  death  of  the 
father. 

W^here  a  declaration  for  death  by  wrongful 
act  stated  that  the  widow  of  the  deceased 
was  pregnant  and  it  rwas  further  alleged 
therein  .that  the  deceased  left  a  widow  and  un- 
born child  as  his  next  of  kin,  it  was  held  that 
it  was  not  error  to  permit  proof  of  the  facts 
that  a  child  was  born  and  died  subsequent 
to  the  death  of  the  deceased.  Preble  v.  Wa- 
bash R.  Co.  243  111.  340,  90  N.  ^.  716,  modify- 
ing PreblQ  V.  Wabash  R.  Co.  149  111.  App.  584. 


In  Bromley  y.  Binningham  Mineral  R.  Ga 
95  Ala;  397,  11  So.  341,  it  was  held  Uiat  as 
offer  of  proof  by  the  administrator  of  the 
deceased  that  he  left  a  wife  and  minor  child 
surviving  him  who  depended  on  him  for  eup- 
port  ought  to  be  received  if  followed  by  evi- 
dence that  the  decedent  (expended,  in  whole 
or  in  part,  his  earnings  on  them. 

LimitaUon  of  BnUe, 

The  proof  of  the  domestic  relation  of  the 
deceased  niust  ordinarily  be  confined  to  t 
showing  as  to  his  immediate  family,  or  to 
proof  as  to  the  existence  of  the  relatives  who 
are  beneficiaries  of  .the  cause  of  action.  In 
Cook  v.  Cleveland,  eitc.  R.  Co.  143  111.  App 
109,  it  was  held  that  evidence  to  show  the 
number,  ages  and  sex  of  the  children  of  one 
of  the  deceased's  daughters,  and  that  dece- 
dent had  supported  them  for  a  long  period 
was  inadmissible.  To  the  same  effect  as  to 
the  decedent's  half  sister's  children  see  Mur- 
phy v.  Erie  R.  Co.  202  N.  Y.  242,  95  N.  E 
699,  wherein  the  court  said :  "In  the  case  t; 
bar  the  plaintiff  was  permitted  to  prove  the 
number  of  her  children.  These  children  were 
not  next  of  kin  to  the  decedent.  This  en- 
dence  was  supplemented  by  proof  of  specific 
services  and  expenditures  rendered  and  made 
by  the  decedent  for  the  benefit  of  these  chil- 
dren. This  evidence  was  admitted  upon  the 
theory  that  it  tended  to  prove  the  pecuniar; 
loss  which  was  sustained  by  the  plaintiff,  the 
mother  of  these  children,  in  the  death  of 
her  intestate.  That  is  a  theory,  howerer. 
which  is  obviously  fallacious,  for  its  effect  is 
to  place  before  the  jury  extraneous  facts  ctl- 
culated  to  etcite  sympathy  and  induce  a 
verdict'  based  on  elements  of  loss  not  contem- 
plated by  the  statute."  Compare  South  Oma- 
ha Water  Works  Co.  v.Vocasek,  62  Neb.  710, 
87  N.  W.  536. 


8TATB 
WARD. 


Minnesota'  Supreme  Court-*December  18, 


127  Minn.  610;  150  IT.  W.  209. 


Malleiows  mrokiee  —  IndietaMnt  fsf* 
flolent. 

An  indifitmetit  for  malicious  injury  to  prop- 
erty is  BOt  bad  because'  it  fails  to  charge  that 
defendant  aeted^'maliciouBly." 

[See  128  Am.  St  Rep.  173.] 


STAT£  V.  WARD. 

Un  Minn»  510, 
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Expert  ETldcnce  —  Corres^oadenee  of 
LoK*  witli  Stuaips* 

It  u  not  error  to  receive  as  evidence 
the  opinions  ol  qualified  witnesses  sa  to 
whether  logs  found  in  defendant's  possession 
came  from  stumps  on  the  land  of  the  com- 
plaining witnesseis. 

Witnesses  —  Juror  at  Fprmer  TriaU 

Jurors  on  a  former  trial  may  testify  on  a 
subsequent  trial  as  to  physical  facU  coming 
to  their  knowledge  during  a  view  made  by 
them  on  the  former  trial.  It  is  not  material 
that  the  former  verdict  was  set  aside  because 
of  the  misconduct  of  the  jury  in  conducting 
unauthorized  ezperimaits  during  the  view. 

[See  note  at  end  of  this  case.] 

Sane. 

It  is  not  error  to  nermit  jurors  on  the 
former  trial  to  give  their  opinions  or  con- 
elusions  derived  from  and  based  upon  the 
knowledge  acquired  on  the  view. 

[See  note  at  end  of  this  case.] 

Blalicious  MiscMef  —  Trial  -^  RiiUnss 
Approved. 

There  was  no  error  in  rulings  in  the  ad- 
mission or  rejection  of  evidence,  or  in  failing 
to  give  a  requested  instruction. 

Evldejtee  Snffloient* 

The  evidence  sustains  the  verdict. 

ladietaieiit    —     Snfioiency    -^    Words 
Chari^as  Maliee. 

The  words  "wilfully  and  unlawfully"  em- 
body the  idea  of  maliciousness. 
[See  generally  16  Ann.  Cas.  336.] 

Appeal  from  District  Court,  Wright 
county:     Giddinqs,  Judge. 

Criminal  action.  Robert  Ward  convicted 
of  malicious  injury  to  property  and  appeals. 
The   facts   are   stated   in  the   opinion.     Af- 

FIBMED. 

W.  IT.  Cutting  and  Jam^  E.  Madiffah  for 
appellant. 

Lyndon  A.  Smith,  John  CVethaway  and 
Stephen  A.  Johnson  for  respondent. 

[511]  BiTN^is',  J. — Defendant  was  convicted 
under  an  indictment  charging  malicious  in- 
jury to  property,  and  appealed  from  the  judg- 
ment. 

The  sufficiency  of  the  indictment  is  chal- 
lenged, as  are  certain  rulings  in  the  ad- 
mission of  evidence,  and  the  sufficiency  of 
the  evidence  to  warrant  the  conviction^ 

1.  The  indictment  was  in  the  language  of 
the  statute,  G.  S.  1913,  §  8934,  subd.  1.  It 
charged  that  defendant  on  or  about  March 
10,  1912,  at  the  town  of  Maple  I^ke  in 
Wright  county,  wilfully  and  unlawfully  cut 
down  two  maple  trees  then  standing .  an|d 
growing  upon  the  lands  ol  others,  the  owners 
being  named  and  the  lands  particularly  de- 
scribed. The  alleged  defect  in  the  indictment 
is  that  it  did  not  allege  that  the  cutting  was 
done  "malicionslys*'    Thefie  is  no  doubt  thaft 


to  constitute  an  offense  under  the  statute, 
there  must  be  an  element  of  malice.  Price 
V.  Denison,  95  Minn.  106,  103  N.  W.  728. 
Bui  it  is  aoi  necessary  to  use  the  word 
malicious  in  the  indiotment.  The  words  "wil- 
fully and  unlawfully"  embody  the  idea  of 
Aialiciousness,  aad  they  are  the  words  used 
in  the  statute.  We  think  the  indictment  waa 
sufficient.  > 

The  rulings  on  evidence  that  are  cotn- 
plained  oi  may  be  grouped  into  two  olatisea: 
( 1 )  Beeeiving  expert  opinion  evidence  on  the 
{51 2 J  question  whether  two  logs  found  with 
defendant's  name  on  them  came  from  the 
stumps  on  the  land  of  the  cpmplainlng  wit> 
nesses;  (2)  permittilxg  jurors  on  a  former 
trial  to  testify  as  to  their  observations,  and 
experiments  on  a  view  they  were  permitted 
to  take  during  the  trial,  and  their  opiniona 
derived  from  such  observations  and  experi- 
ments. 

The  facts  are  as  follows:  The  land  in- 
volved was  tioiber  land  owned  by  certain 
sisters,  and  known  as  the  Butler  wocnls.  A 
brother  ''looked  after"  it. .  Two  maple  treea 
were  found  to  be  cut  down  and  thA  logs 
hauled  a^i'ay.  Two  green  maple  logs  were 
afterwards  found  in  a  nearby  mill  yard,  both 
inarked  "R.  Ward"  on  tjlie  end.  The  logs 
were  measured,  and  then  the  stumps  in  the 
woods  and.  the  distanoies  between  them  and 
the  tree  tops  on  the  ground.  It  was  testified 
that  defendant,  when,  asked  where  he  got 
the  logs,  replied  tliat  he;  cut  them  on  ''our 
own  plaoe^"  referring  to  the  farm  of  his 
father.  It -was  shown  that  there  were  no 
recently  out  inaple  stuntps  on  the  Ward  land, 
and  no  stumpe  or  trees  as  large  as  the  logs 
in  controversy.  The  tops  ef  the  stumps  in 
the  Butler  woods  and  the  etads  of  the  twt> 
logs  were  cut  off  and  used  as  exhibits  in  the 
case.  It  was  in  evidence  that  defendant  had 
never  asked  for  permission  to  cut  any  logs 
in  the  Butler  woods.  He  did  not  take  the 
stand  on  this  trial,  though  he  did  on  the 
former  one.  It  appears  that  hia  defense  and 
testimony  then  was  that  -  the  logs  were  cut 
•on  his  father's  land. 

-  2.  We  think  it  was  a  proper  case  for  ex- 
pert opinion  evidence.  The  opinions  of  woods- 
men who  had  examined  the-  logs  aiid  stumps 
and  measured  the  distance  between  the  latter 
and  the  tree  topis,  and  who  had  ex:amined  the 
stumps  on  the  Ward  land,  would  naturally 
b^  of  assistance  to  the -jury  in  determining 
whether  the  logs  were  from  the  trees  in 
the  Eliitler  woods  or  •  from  the  Ward  land. 
This  -is  the  consideration  which  should  in 
the  main  govern  the  admission  or  exclusion 
of  opinion  evidence.  We  see  no  abtise  of 
discretion  in  receiving  this  testimohy. 
'  3.  On  the  former  trial  the  jurors  were  per- 
mitted to  go  to  the  woods  and  view  *the 
'Stuttips  and   tree  tops.  '  They  conducted  ex- 
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periments,  affd  their  verdict  of  ^ilty  was 
set  aside  becaiise  of  this  impropriety.  Oa 
this  trial  inany  ot  them  were  called  as  wit- 
nesses [5133  by  the  state,  and  were  per- 
mitted over  objections  not  only  to  testify  as 
to  what  they  observed  on  the  view,  and  their 
experiments,  but  to  state  their  opinions  de'- 
rived  from  such  observations  and  experi- 
ments. It  is  quite  clear  upon  principle  and 
well  established  by  decided  eases  that  jurors 
upon  a  former  trial  may  testify  on  a  subse- 
quent trial  as  to  physical  facts  coming  to 
their  knowledge  during  a  view  made  \fy  them 
on  the  former  trial.  Hughes  v.  Chicago,  etc. 
R.  Co,  126  Wis.  525,  106  N.  W.  526;  Cramer 
v.  Burlington,  42  la.  316;  Woojfolk  v.  State, 
85  Ga.  69,  99,  11  S.  E.  814;  Hull  v.  Seaboard 
Air  Line  Ry.  76  S.  0.  278,  57  S.  E.  28,  10 
L.R.A.(N.S.)  1213;  40  Cyc.  2236.  It  is  not 
material  that  the  former  verdict  was  set 
aside  because  of  the  misconduct  of  the  jury 
in  conducting  unauthorized  experiments.  This 
was  not  receiving  the  evidence  or  affidavits 
of  jurors  to  impeaxsh  their  verdict.  That 
verdict  had  already  been  set  aside. 

4.  It  is  a  question  of  more  doubt  whether 
the  opinions  of  the  jurors,  derived  from  the 
knowledge  acquired  on  the  view,  were  proper- 
ly received.  The  opinions  might  be  influenced 
by  the  testimony  on  the  former  trial,  and 
not  wholly  based  on  the  view.  But  this  bears 
rather  on  the  weight  of  the  evidence  than  on 
the  question  of  its  admissibility.  Holding 
as  we  have  that  opinion  evidence  was  prop- 
erly received,  and  that  the  former  jurors 
were  competent  witnesses,  it  would  seem  to 
follow  that  their  opinions,  based  on  the  facts 
ascertained  on  the  view  were  properly  re- 
ceived. In  Woolfolk  V.  State,  85  Ga.  69,  118. 
E.  814,  cited  above,  defendant  was  convicted 
of  the  murder  of  his  father,  and  a  new  trial 
was  granted.  On  the  first  trial  certain  draw- 
ers with  blood  stains  thereon  were  in  evidence 
and  taken  -to  the  jury  room  when  the  jury 
retired.  On  the  second  trial  two  of  tlie  for- 
mer jurors  were  allowed  to  testify  as  to  their 
conclusions  that  there  was  the  blood  print 
of  a  hand  on  the  drawers.  It  was  contended 
that  it  was  impossible  for  the  witnesses  to 
say  what  effect  the  other  testimony  on  the 
trial  had,  in  causing  their  minds  to  form 
the  conclusions  that  they  saw  the  print  of 
a  hand.  It  was  held  that  the  evidence  we« 
admissible,  the  objection  going  more  against 
its  weight  rather  than  against,  its  admissibili- 
ty. In  the  case  at  bar  the  jurors  declared 
that  their  opinions  were  based  [514}  upon 
Ihe  facts  learned  on  the  view.  .  We  cannot 
say  that  they  were  influenced  by  evidence  re- 
ceived on  the  trial.  While  for  the  reasons 
suggested,  we- do  not  approve  of  the  practice, 
we  are  unable  to  hold  that  it  was  error  to 
permit  the  jurors,  as  wdl  as  the  other  wit- 
nesses, to  state  their  ocmdusioKis  based  upon 


the  knowledge  acquired  on  the  view.  We 
have  no  right  to  say,  as  counsel  for  defend- 
ant does,  that  the  former  jurors  were  allowed 
to  give  generally  their  conclusions  as  to  de- 
fendant*§'  guilt,  and  the  reasons  why  they 
convicted  him.  We  must  assvune  as  true  their 
sworn  statements  that  they  based  their  opin- 
ion's wholly  on  the  facts  that  came  to  their 
knowledge  while  viewing  the  stumps  and 
logs,  and  conducting  their  experiments. 

5.  We  see  no  error  in  sustaining  objections 
to  cross-examination  of  these  jurors  directed 
to  showing  their  misconduct  on  the  former 
trial.  This  appeared  clearly  enough,  if  it 
was  material  on  the  questidn  of  their  credi- 
bility, and  restricting  the  cross-examinatioo 
ih  this  regard  was  well  within  the  court's 
discretion.  We  find  no  error  in  any  other 
ruling  on  evidence,  or  in  failing  to  give  ao 
instruction  on  the  weight  to  be  given  cir- 
cumataotial  evidence. 

6.  Defendant   claims   that    the    verdict  is 
not  sustained  by  the  evidence.    We  think  that 
the   evidence, .  though   circumstantial,   pointi 
pretty  clearly  to  the  conclusion  that  defend- 
ant cut  the  logs  from  the  property  of  the  com- 
plaining   witnesses.      The    chief    claim,  and 
one  not  wholly  without  merit,  is  that  the 
evidence   fails   to   show  that   defendant  cut 
doini   the  trees  "maliciously."     The  owners 
of  the  land  did  not  testify,  and  there  is  no 
separate  evidence  that  defendant  was  actuated 
by  malice,  or  an  intent  to  injure  the  owners. 
But  the  malice  which  is  an  essential  ingredi- 
ent of  the  offense  need  not  be  proved  directly 
or   as   a   separate   fact.     When   the  act  is 
wrongfully  and  wilfully  done,  and  the  neces- 
sary result  is  to  injure  the  property  of  an- 
other,  malice   may   be    inferred.      Defendant 
had  no  permission  to  cut  down  trees  in  the 
Butler  woods.     He  was  not  laboring  under 
any  belief  that  he  had  a  right  to  do  so,  or 
under  any  qiistalcen  impression  that  the  land 
belonged  to  himself  or  his  father.    He  insist- 
ed at  all  times  that  the  logs  came  from  the 
farm  of  his  father,  some  distance  away.    On 
the  whole  we  are  unable  to  say   [515]  that 
the  necessary  malice  was  not  shown,  or  that 
the  verdict  is  not  sustained  by  the  evidence. 
Defendant  has  been  tried  twice.     The  uial 
that  resulted   in  the  judgment  from    which 
this  appeal  was  taken  was  a  fair  one,  and 
the  trial  court  has  approved  the  verdict.  We 
think  it  should  stand. 

Judgment  afflrmed.  . 


KOTE. 

Competeney    a*    Witness    of   Jmrwt   om 

Foraaer  Trial. 


A  witness  having  personal  knowledge  of 
relevant  facts  is  none  the  less  competent  to 
testify-  thereto  because  his  .knowledge  was  ac- 
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quired  while  acting  as  a  juror  on  a  former 
trial  of  the  case.  Thus  a  member  of  a  former 
jury  may  testify  to  conditions  observed  by 
him  in  the  eourse  of  a  view  by  the  Jury. 
Cramer  v.  Burlington,  42  la.  315;  Hull  ¥. 
Seaboard  Air  Line  Ry.  76  S.  C.  278,  67  S.  B. 
28,  10  L.R.A.(N.S.)  1213;  Hughes  v.  Chica- 
go, etc.  R.  Co.  126  Wis.  526,  106  N.  W.  526. 
And  see  thie  reported  case.  In  Hughes  t. 
Chicago,  etc.  R.  Co.  supra,  it  was  said:  "We 
are  unable  tO  discover  any  sound  reason  why 
a  juror  should  be  precluded  from  testifying 
to  material,  relevant  facts  coming  to  his 
knowledge  while  making  a  view  of  the  prem- 
ises, when  called  as  a  witness  on  a  subsequent 
trial."  So  in  Woolfolk  v.  State,  85  Ga.  69, 
11  S.  E.  814,  it  was  held  that  a  juror  at  a 
former  trial  could  testify  as  to  the  condition 
of  an  exhibit  introduced  at  that  trial.  Simi- 
larly in  Quattlebaum  v.  State,  110  Qa.  433, 
46  S.  £.  677,  it  was  held  that  on  an  issue  of 
the  aanity  of  the  defendant,  a  juror  on  a 
former  trial  might  testify  to  his  observations 
during  the  trial  as  to  the  defendant's  ap- 
pearance and  conduct. 

A  juror  at  a  former  trial  may  testify  as 
to  what  issues  were  then  litigated.  State  v. 
Thompson,  19  la.  290;  People  v.  Ostrander, 
110  Mich.  60,  67  N.  W.  1079;  Follansbee'  v. 
Walker,  74  Pa.  St.  306.  However,  in  so'doing 
he  cannot  contradict  the  record.  Stapletbn 
V.  King.  40  la.  278;  Smith  v.  iSmith,  60 
N.  H.  212.  In  Hewitt  v.  Chapman,  49  Mich. 
4,  12  N.  W.  888,  the  court  said :  "The  defend- 
ants sought  to  show  by  the  jurors  in  the 
assumpsit  case,  that  in  making  or  arriving 
at  their  verdict,  they  allowed  the  plaintiff 
for  the  full  amount  of  labor  claimed  by  him. 
This  clearly  was  incompetent  and  properly 
rejected  by  the  justice.  A  juror  may*  b^ 
called,  like  any  other  witness,  to  prove  any 
fact  pertaining  to  what  took  place  in  open 
court  on  the  trial  of  a  cause.  To  this  extent 
he  stands  as  would  a  third  person  or  stranger 
to  the  cause,  and  if  the  facta  sought  to  be 
proven  could  be  shown  by  third  parties  pres- 
ent, they  may  be  by  the  jurors.  When,  how- 
ever, the  jury  retire  to  deliberate  upon  their 
verdict  to  be  given,  their  conversations  and 
dis^'ussions, — their  deliberations,— cannot  be 
inquired  into.  The  result  of  their  delibera- 
tions is  the  only  material  fact;  it  is  the 
one  fact  upon  which  the  jury  agreed,  and 
that  can  best  be  shown  by  their  verdict." 

The  competency  of  a  juror  to  testify  on  a 
motion  for  a  new  trial  in  impeachment  of 
his  verdict  ia  beyond  the  scope  of  the  present 
discussion.  It  has,  however,  been  held  that 
the  rule  forbidding  a  juror  to  impeach  the  ver- 
dict does  not  exclude  testimony  by  a  juror 
in  a  subsequent  trial  that  the  verdict  ren- 
dered was,  through  a  mistake,  not  that  agreed 
on.  Hamburg- Breman  F.  Ins.  Co.  v.  Pelzer, 
Mfg.  Co.  76  Fed.  479,  22  C.  C.  A.  283.    And 


see  Ca'peii  t.  Stoughton,  16  Gray  (Mass.) 
364.  In  the  case  first  cited,  it  was  said; 
"It  ia  contended  that  the  admission  of  this 
testinu>ny  violates  the  rule  which  excludes 
the  evidence  of  jurors  to  impeach  a  verdict 
by  testimony  as  to  their  djalibexations,  or  to 
show  upon  what  grounds  the  verdict  was 
rendered,  or  to  show  a  mistake  or  misconduct 
of  the  jurors  in  arriving  at  the  verdict.  But 
the  testimony  objected  to  only  tended  to  show 
what  the  verdict  was,  not  how  it  had  been 
arrived  at,  and  to  prove  that  the  verdict  read 
out  in  court  by  the  foreman  was  not  t^eir 
verdict,  but  the  result  of  an  oversight  by  him 
in  making  the  announcement.  Without 
weakening  at  all  the  strictness  of  the  general 
rule,  testimony  to  this. effect  has  been  sanc- 
tioned in  well-considered  cases,  and  does  not 
fall  within  the  strong  objeetions  which  prop- 
erly exclude  the  statementa  of  jurora  in  a 
different  clasB  of  cases.'' 
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Teiuuita  im  Coaaaion  -«-  Compeiisatioii 
for  Serricas  — •  Sala  of  Conunom  Prop- 
erty. 

A  tenant  in  common  Is  not  entitled  to  com- 
pensation for  services  in  selling  the  common 
property  in  the  absence  of  an  agreement 
therefor,  and  no  agreement  to  pay  compensa^ 
tion  will  be  implied  from  the  fact  that  hift 
cotenant  had  knowledge  of  the  efforts  to  sell, 
acquiesced  therein,  and  waa  benefited  by  the 
sale. 

[See  note  at  end  of  this  case.] 

Exceptions  from  Circuit  Court,  First  Cir- 
cuit. 

Action  to  reoover  commissions.  Walter  E. 
Wall,  plaintiff,  and  Herman  Focke,  defend- 
ant. Judgment  for  plaintiff.  Defendant  al- 
leges exceptions.  The  facts  are  stated  in  the 
opinion.    ExcsPTioifa  bubtained^ 

W.  B.  Lymer  for  plaintiff. 
/.   M.   Stainback  and  Holmes,  SlanUff  d 
OUon  for  defendant. 

[399]  Pebrt,  J. — ^This  is  an  action  of  as- 
sumpsit for  $2700,  upon  three  counts.  The 
plaintiff  and  the  defendant  wek«  tcmants  in 
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common  of  a  tract  of  land  known  at  PilipOiy 
54  acres  in  area,  the  plaintiff  having  pur- 
chased hiB  undivided  one-half  interest  in 
June,  1903,  and  the  defendant  having  ac- 
quired his  interest  before  that  date.  {400] 
After  unsuccessful  efforts  on  the  plaintiff's 
part  to  procure  an  amicable  partition  both 
parties  were  desirous  of  selling  the  common 
property  to  the  best  advantage.  In  the  three 
counts  of  the  declaration  it  is  alleged  that 
"plaintiff  and  defendant  entered  Into  an  oral 
arrangement  whereby  it  was  mutually  agreed 
that  plaintiff  should  become  the  agent  or 
broker  of  them  both  for  the  sale  of  said 
Pilipili  tract  and  as  such  agent  or  broker 
should  procure  a  purchaser  or  purchasers  of 
said  land,  either  as  a  whole  or  in  such  par- 
cels or  lots  as  plaintiff  might  in  his  discre- 
tion decide  to  be  most  advantageous  to  their 
mutual  interests/^  It  is  also  alleged  that 
the  plaintiff  procured  a  sale  of  the  land  with 
the  consent  and  approval  of  the  defendant 
for  the  sum  of  $54,000.  The  first  count  is 
on  an  express  promise  "alleged  to  have  been 
made  by  the  defendant  to  pay  to  the  plaintiff 
for  the  latter's  services  in  selling  the  land 
ten  per  cent,  of  all  surad  received  by  the  de- 
fendant from  sales  of  .the  defendant's  interest 
in  the  land.  The  ^^cond  is  to  the  effect  that 
by  reason  of  the  sale  the  plaintiff  is  entitled 
to  compensation  in  a  reasonable  amount  for 
his  services  and  that  $2700  is  |i  reasonable 
amount.  The  third  is  upon  an  account  stated 
in  the  sum  of.  $2700.  The  defendant  filed  an 
answer  of  general  denial  and  a  counter-claim 
for  $152.09  for  balance  of  revenue  from  the 
land  coTletited  by  the  plaintiff  and  belonging 
to'  the  defendaht.  Trial  was  had  without  a 
jury. 

The  trial  court  in  its  decision  made  no 
reference  to  the  third  count;  there  was  no 
evidence  in  support  of  it.  Lamenting  the  con- 
tradictory nature  of  the  evidence  and  speak- 
ing of  the  case  generally,  the  court  said  that 
it  was  of  the  opinion  "that  the  plaintiff  has 
failed  to  make  out  his  case  by  that  clear  pre- 
ponderance of  the  evidence  which  the  burden 
of  proof  requires.**  Concerning  the  first 
count  the  court  held  that  it  was  "from  the 
evidence  impossible  for  the  court  to  say  that 
there  was  a  fair  preponderance  of  evidence 
showing  a  contract  to  pay  a  ten  per  cent, 
commission  on  the  sale  of  the  land."  Of  the 
elaim  in  the  second  count  it  said,  inter  aliOf 
^'There  can  be  no  question  if  a  [401  ]  person 
stands  by  atid  sees  another  acting  in  gopd 
faith  working  in  his  behalf  and  gives  no  in- 
timation that  he  does  not  desire  such  labor 
done  that  the  law  will  imply  a  promise  on 
his  part  to  pay  the  reasonable  value  of  siich 
labor.  Such  it  does  not  appear  to  the  court 
are  the  facts  in  this  case.  During  the  entire 
time  that  plaintiff  was  dealing  with  Desky 
the  defendant  wslb  absent  from  the  Territory. 


The  undisputed  evidence  is  tiiat  the  defend* 
ant*s  attorney  in  fact  knew  nothing  of  tiie 
transaction  until  the  deal  had  been  prac- 
tically completed  with  Desky  and  the  latter 
had  agreed  to  enter  into  a  contract,  whateyer 
it  was,  either  of  sale  or  to  sell.  The  plaintiff 
and  defendant  were  co-owners  of  the  land  in 
question  and  whatever  advantage  the  defend- 
ant obtained  by  the  endeavors  of  the  plaintiff 
the  plaintiff  obtained  an  equal  advanta^. 
Under  such  circumstances  it  seems  apparent 
that  it  cannot  be  said  as  a  matter  of  law 
that  the  plaintiff  was  working  for  the  de- 
fendant rather  than  himself  or  that  the  de- 
fendant stood,  by  or  encouraged  him  to  work 
in  his  behalf.  It  cannot  be  doubted  that  the 
labors  of  plaintiff  did  benefit  the  defendant, 
but  it  seems  clear  to  the  court  that  such 
benefit  was  incident  to  the  benefit  sought  for 
himself,  and  that  therefore  no  case  arises 
where  in<  good  conscience  the  defendant  is 
bound  .to  pay  the  plaintiff.'*  Judgm^dt  was 
thereupon  ordered  and  entered  for  the  defend- 
ant for  the  amount  of  the  counter-claim. 
Subsequently  the  plaintiff  filed  a  motion  for 
a  new  trial  upon  the  grounds  tliat  the  deci- 
sion and  judgment  were  "contrary  to  the  law, 
to  the  evidence  and  to  the  weight  of  the  evi- 
dence*' and  that  the  court  erred  "in  finding 
that  no  contract  for  the  sale  of  the  propertv 
in  question  was  entered  into  by  plaintiff  and 
defendant'*  and  "in  finding  that  said  plaintiff 
was  not  entitled  to  account  for  his  services 
under  the  quantum  meruit  count,**  and  upon 
the  further  ground  of  errors  alleged  to  hare 
occurred  in  the  admission  and  rejection  of 
evidence.  The  motion  was  granted  and  a  new 
trial  ordered. 

In  its  written  opinion  on  the  motion  the 
court,  after  reciting  that  it  had  held  "on  the 
hearing  of  the  case  in  chief  that  the  [4021 
plaintiff  had  not  shown  by  a  preponderance 
of  the  evidence  that  defendant  had  entered 
into  a  contract  with  him  to  pay  plaintiff  for 
his  services  in  selling  a  certain  land  held  hy 
them  in  common*'  and  "that  plaintiff  was  not 
entitled  to  judgment  under  his  count  for 
quantum  meruit"  said:  "There  can  be  no 
doubt  that  defendant  did  know  that  plaintiff 
was  using  effort  and  time  in  the  sale  of  the 
Qommon  land,  and  that  defendant  acquiesced 
in  such, effort  and  expenditure  of  time.  Xor 
can  it  be  doubted  that  defendant  was  bene- 
fited by  the  sale  of  the  land,  nor  that  the 
pale  was  consummated  by  the  efforts  of  Wall, 
the  plaintiff,  alone.  Under  such  circum- 
stances, I  am  of  the  opinion  that  the  efforts 
of  plaintiff  were  not  in  contemplation  of  joint 
or  common  tenancy,  were  without  hi.s  duties 
as  co-tenant  of  the  defendant,  and  being  ac- 
quiesced in  by  the  defendant  and  the  defend- 
ant having  been  benefited  thereby,  and  that 
therefore  the  plaintiff  is  entitled  to  judgment 
on  his  count  of  qua/ntum  meruit,"    The  case 
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oom€9  to  this  eoort  on  tike  ddfendant's  dxoep« 
tions. 

The  essenoe  of  the  action  is  a  claim  by  one 
person  against  his  co-tenant  for  compensation 
for  services  rendered  in  effecting  a  sale  of 
the  land  hdd  in  common.    The  law  relating 
to  compensation  of  a  c6-tenant  for  indiyidual 
services  rendered  in  the  management  and'  care 
of  the  common  property  is  well  settled.     A 
clear  statement  of  it  is  fonnd  in  RatiStead  v. 
Ranstead,  75  Md.  378/  22  Atl.  405/  406,  «S 
follows;     "It  is  certainly  a  well  e^blished 
principle  that  joint  or  common  owners  are 
not  entitled  to  charge  for  services  rendered 
in  the  care  and  management  of  the  common 
property,  except  where  there  has  been  a  spe- 
cial agreement  or  a* mutual  miderstanding  to 
that  effect;   and  courts  are  not^dispo&ed  tp 
extend  .such  agreements  beyond  their  plain 
and  reasonable  impor^.    »    ,    .    Qut  the  mu- 
tual   understanding  of  the   parties   may   be 
proved  by  the  facte  and  eircnmstaiices  of  the 
case,  and,  though  it  may  not  be  shown  that 
any  specific  amount  had  been  agreed  upooi  as 
compensation,  yet,  if  it  clearly  appears  to  the 
satisfaction  of  the  court  that  compensation 
[403]  for  the  services  to  be  rendered  was  to 
be  made  and  services  to  be  rendered  with 
reference  to  such  understanding,. the.  law  will 
imply    an    obligation   to   pay    a    reasonable 
amount."    "£ach  joint  owner,  in  taking  care 
of  the  joint  property,  is  taking  care  of  his 
own  interest  and  the  law  never  undertakes 
to  measure  and  settle^  between  partners,  their 
various  and  unequal  services  bestowed  on  the 
joint  business.  '  This  must  be  left  to  be  regut 
lated  by  contract."    Franklin  v.  ^Robinson,  1 
Johns.  Ch.   (N.  Y.)   167,  164.     "If  an  agree- 
ment that  the  partner. shall  be  paid' for  his 
services  can  be  fairly  and  justly  implied  from 
the  coarse  of  business  between  the  co*part- 
ners,  he  is  entitled  to  recover.    The  question 
is  one  of  evidence,  or  contract,  and  whether 
the  right  to  recover  is  established  by  neces- 
sary implication  or  from  express  stipulation, 
the  rule  is  the  same."     Levi  v.  Karrick,  18 
la.  344,  360.    To  the  same  effect  are:     Free 
man,  Co-Tenancy  a^d  Partition,  Sec.  260;  17 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)   688;  36 
Cvc.  63,  64;  Gay  v.  Berkcy,  187  Mich.  658; 
100  N.  W.  920;   Cole  v.  Cole,  57  Misc.  4»0, 
108   N.  Y.  6.  124;   Lake  v.  Perry,  99  Miss. 
347,   54  So.  945.     Upon  principle  the  same 
rule  applies  when  the  services  rendered  con? 
sist  of  efforts  to  sell  common  property.    Each 
owner  in  attempting  to  bring  about  an  advan« 
tageous  sale  of  the  whole  property  is  prima- 
rily taking  care  of  his  own  interest  and  only 
incidentally  benefiting  his  co-owner.    Ordina- 
rily a  sale  of  the  whole  property  will  result 
more  advantageously-  to  each  of  the  owners 
than  will  the  sale  of  a  mere  undivided  inter- 
est and  for  this  reason  a  co-tenant  may  well 
endeavor  to  procure  a  purchaser  of  the  whole 


with  the  hope  that  hia  oo-owners  *will  join  in 
the  sale*  The  law  does  not,  in  the  absence 
of  contract,  undertake  to  measure  between 
eoowners  their  various  and  unequal  services 
bestowed  on  the  business  of  selling  tfaeir  com^ 
mon  land.  The  mere  fact  that  a  co-tenant  is, 
with  the  knowledge  of  the  other  owners,  mak« 
ing  efforts  to  sell  the  conunon  land  and  that 
the  sale,  if  accomplished,  will  result  to  the 
benefit  of  all  liie  other  co-tenants  is  not  suffi- 
cient to  justify  the  inference  tliat  the  more 
active  co-tenant  is  making  the  [404]  efforts 
with  the  expectation  of  compensation  from 
the  others  or  the  inference  that  the  otliers 
knew  or  must  have  known  that  he  had  such 
expectation. 

-  In  this  connection  it  is  well  to  bear  in 
mind  the  distinction  between  express  con« 
tracts,  implied  contracts  and  constructive 
contracts.  The  first  are,  as  the  term  implies, 
those  in  which  'the  terms  of  the  agreement 
are  openly  uttered  and  avowed  at  the  time  of 
the  making."  2  Blackstone  Com.  443.  Con- 
structive  contracts  are  "fictions  of  law  adapt- 
ed to  enforce  legal  duties  by  actions  of 
contract  where  no  proper  contract  exists,  ex- 
press or  implied."  Hertzog  v.  Hert^og,  29 
Pa.  St.  465,  468.  In  these  the  actual  inten- 
tion of  the  promisor  is  disregarded.  "Im- 
plied contracts  arise  under  circumstances 
which,  according  to  the  ordinary  course  of 
dealing  and  the  common  imderstanding  of 
zhen,  show  a  mutual  intention  to  contract." 
(29  Pa.  St.  468.)  "An  impUed  contract,  in 
the  proper  sense,  is  where  the  intention  of 
the  parties  is  not  expressed,  but  an  agree- 
ment in  fact,  creating  an  obligation,  is  im- 
plied or  presumed  from  their  acts,  as  in  the 
case  where  a  person  performs  services  for 
another,  who  accepts  the  same,  the  services 
not  being  performed  under  such  circumstances 
as  to  show  that  they  w^re  intended  to  be 
gratuitous,  or  where  a  person  performs  serv- 
ices for  another  on  request."  9  Cyc.  242. 
"There  is  some  looseness  of  thought  in  sup- 
posing that  reason  and  justice  ever  dictate 
any  contraots  between  parties  or  impose  such 
upon  them.  All  true  contracts  grow  o;it  of 
the  intentions  of  the  parties  to  transactions 
and  are  dictated  only  by  their  mutual  and 
accordant  wills.  When  this  intention  is  ex* 
t)ressed  we  call  the  contract  an  express  one; 
when  it  is  not  expressed  it  may  be  inferred; 
implied  or  presumed  from  circumstances  as 
really  existing  and  then  the  contract  thus 
aaoertained  is  called  an  implied  one.  .  .  . 
l%ie  law  ordinarily  presumes  or  implies  a 
contract  whenever  this  is  necessary  to  ac- 
count for  other  relations  found  to  have  ex- 
isted between  the  parties.  .  .  «  A  party 
who  relies  upon  a  contract  must  prove  its 
existence;  and  this  he  does  not  do  by  merely 
proving  a  [405]  set  of  circumstances  that  can 
be  accounted  for  by  another  relation  appear* 
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ing  or  existing  between  the  parties.  .  . 
Every  indnctioQ,  inference,  implication  or 
presumption  in  reasoning  of  any  kind  is  -a 
radical  conclusion  derived  from  and  demanded 
by  certain  datft  or  ascertained  circumstances. 
If  such  circumstances  demand  the  conclusion 
of  a  contract  to  account  for  them  a  contract 
is  proved;  if  not,  not/'  Hertzog  v.  Hertzog, 
supra.  In  general  there  must  be  evidence 
that  defendant  requested  plaintiff  to  render 
the  services  or  assented  to  receiving  their 
benefit  under  circumstances  negativing  any 
presumption  that  they  would  be  gratuitous. 
The  evidence  usually  consists  in,  first,  an 
express  request  pertaining  to  the  services,  or 
second,  circumstances  justifying  the  inference 
that  plaintilf,  in  rendering  the  services,  ex- 
pected to  be  paid,  and  defendants  supposed 
or  had  reason  to  suppose  and  ought  to  have 
supposed  that  he  was  expecting  pay,  and  still 
allowed  him  to  go  on  in  the  service  without 
doing  anything  to  disabuse  him  of  this  ex- 
pectation  $  or  third,  proof  of  beiie^t  received, 
not  on  an  agreement  that  it  was  gratuitous 
and  followed  by  an  express  promise  to  pay." 
Columbus,  etc.  R.  Co.  v.  Gaffney,  65  Ohio  St. 
104,,  116,  61  N.  E.  152. 

In  his  first  opinion  the  trial  judge  found, 
and  there  was  ample  evidence  to  support  the 
findings,  not  only  against  the  claim  of  an 
express  contract  for  a  commission  of  ten  per 
cent,  but  also  againat  the  claim  of  an  under- 
standing or  expectation  on  the  part  of  both 
parties  that  plainti£f  would  be  compensated 
by  defendant  in  an  amount  not  agreed  upon. 
His  findings  of  faot  and  his  reasoning,  above 
quoted,  under  the  aecond  count,  admit  of  no 
other  interpretation.  His  conclusion  was  in 
effect  that  the  facts  disclosed  by  the  evidence 
were  not  such  as  to  justify  the  implication 
of  a  contract  or  mutual  understanding  or 
expectation  that  the  plaintiff  was  to  receive 
comp^isation  from  defendant.  It  may  be 
tliat  in  the  later  decision  the  statement  that 
"there  can  be  no  doubt  that  the  defendant 
did  know  that  plaintiff  was  using  effort  and 
time  in  the  sale  of  the  common  land  and  that 
the  defendant  acquiesced  in  such  effort  and 
expenditure  [406]  of  time''  and  that  "defend- 
ant Was  benefited  by  the  sale  of  the  land" 
and  that  "the  sale  wba  secured  by  the  efforts 
of  Wall,  the  plaintiff,  alone"  was  intended 
or  operates  as  a  modification  to  that  extent 
of  the  findings  in  the  earlier  opinion.  As- 
suming, but  not  deciding,  that  that  is  so  and 
that  the  court  had  the  power  under  the  cir- 
cumstances to  alter  its  findings  of  fact  to 
that  extent^  it  is  clear  that  the  original  find^ 
ings  were  not  altered  in  any  other  rebpect 
and  that  in  the  later  opinion  all  that  the 
court  intended  to  hold  was  that  upon  the 
facts,  and  those  only,  stated  in  the  second 
opinion  the  plaintiff  was,  as  a  matter  of  law, 
entitled  to  compensation.    But  the  four  facts 


relied  upon  by  the  trial  court,  namely,  that 
defendant  had  knowledge  of  plaintiff's  efforts^ 
that  he  acquiesced  in  those  efforts,  thai  he 
was  benefited  by  the  sale  and  that  the  sale 
was  consummated  by  the  paintiff  aone,  are 
not,  under  the  law  above  stated,  of  themselves 
su^cient  to  giv^  rise  to  an  obligation  on  the 
defendant's  part  to  pay  and  since  the  findings 
that  there  was  no  express  contract  and  that 
no  cireumstaaces  existed  from  which  a  mu- 
tual understanding  or  expectation  should  be 
presumed  remain  unreversed  by  the  trial 
court  the  exceptions  are  sustained  and  the 
order  granting  a  new  trial  is  set  aside. 


NOT£. 

Riglit  of  Tenant  in  Conunbn  to  Coat- 
pensationL  for  Serrioes  in  Selling 
Cominon  Property. 

* 

As  a  logical  application  of  the  general  rule 
that  a  tenant  in  common  has  no  implied 
right  to  compensation  from  his  cotenant  for 
services  rendered  with  respect  to  the  common 
property,  (see  38  Cyc.  53)  the  few  cases 
passing  on  the  question  are  agreed  that  a 
tenant  in  common  who  sells  the  common  prop- 
erty is  not  entitled  to  compensation  for  his 
services  in  so  doing,  in  the  absence  of  an 
agreement  by  which  the  right  to  compensation 
is  expressly  given  or  plainly. implied.  Hamil- 
ton V.  Conine,  28  Md.  636,  ^  Am.  Dec.  724; 
Franklin  v.  Robinson,  1  Johns.  Ch.  (N.  Y.) 
167 ;  Central  Trust  Co.  v.  New  York  Equip- 
ment Co.  87  Hun  421»  34  N.  Y.  S.  349.  And 
see  the  reported  case.  In  Central  Trust  Co. 
v.  New  Y^ork  Equipment  Co.  supra,  it  was 
said:  "The  defendant  clainos  $3000  for  its 
services  in  taking  possession  of,  caring  for, 
and  selling  the  property.  The  referee  found 
that  the  plaintiff  had  not  agreed  to  compen- 
sate the  defendant  for  such  services.  In  the 
absence  of  a  contract  that  compensation  for 
services  shall  be  paid,  joint  owners  of  prop- 
erty or  persons  joiutly 'interested  in  property 
eannot  recover  of  each  other  comptosation  for 
services  rendered  ill  caring  for  it  and  convert- 
ing it  into  money."  So  m  Hamilton  ▼.  Co- 
nine, 28  Md.  635,' 92  Am.  Dec.  724,  the  court, 
after  reviewing  the  cases  denying  the  right 
of  a  partner  to  sue  his  copartner  at  law  for 
services,  said:  "It  is  impossible  to  distin- 
guish the  present  case,  in  principle,  from 
those  just  cited.  The  services  rendered  by 
the  plaintiff,  for  which  he  seeks  to  recover 
in  this  action,  were  done  during  the  continu- 
ance of  the  tenancy  in  common,  on  account 
of  the  whole  common  property,  and  inured  to 
the  benefit  of  all  the  joint  owners,  and  if 
performed  by  a  stranger  the  suit  would  have 
been  against  the  four  jointly,  and  the  plain- 
tiff must  have  contributed  his  proportionate 
share  towards  paying  for  them.     The  aame 
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reason,  therefore,  holds  agaiiMt  his  right  to 
maintain  this  action.  It  is  difficult  to  find 
aathorities  precisely  in  point  in  the  courts  of 
other  states,  probably  lor  the  reason  that  the 
well  settled  practice  has  been  so  generalljr 
followed,  that  such*  suits  at  law  have  rarely 
been  attempted." 

However,  it  is  said  obiter  in  the  reported 
case  that  an  express  agreement  ntay  give  to 
t  tenant  in  conunon  the  right  to  eompensw- 
tion  for  selling  the  eomnion  property,  and 
compensation  has  been  allowed  without  a  spe- 
cific discussion  of  the  right  thereto,  it  ap- 
pearing that  the  sale  was  made  under  an 
agreement  clearly  providing  for  compensa- 
tion. Thompson  v.  Salmon,  18  Cal.  632;  Mc- 
Creery  v.  Green,  38  Mich.  172.  In  Harman 
V.  Moss,  117  Va.  676,  86  S.  B.  Ill,  it  ap- 
peared that  one  of  several  tenants  in  common 
obtained  from  the  others  an  agreeihent  giving 
him  an  agency  to  sell  the  comnran  land  at  a 
specified  price.  The  court  said:  "With  re- 
spect to  the  matter  of  commissions  (without 
intending  to  be  understood  as  intimating  an 
opinion  as  to  what  should  be  the  final  re- 
sult), the  record  seems  to  indicate  the  exist- 
ence of  special  circumstances  affecting  the 
character  and  quantum  of  services  rendered 
by  appellant  in  selling  the  timber  in  question, 
vhich,  if  sustained,  may  take  th«  claim  to 
commissions  out  of  the  ordinary  class  of 
sales  for  which  the  customary  commission  of 
5  per  cent,  is  allowed." 
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Corporations  -«-  Double  Llabilitx  of 
Stoekl&olders  —  Acceptance  of  Stat* 
ate. 

The  charter  of  the  WatervlUe  Trust  Com- 
pany (Priv.  ft  Sp.  Laws  1889,  c.  401,  §  6) 
imposed  a  double  liability  on  stockholders, 
tad  a  similar  liability  was  imposed  by  Rev. 
St.  c.  48,  §  86,  as  amended  by  P.  L.  1905,  c. 
19.  Held,  that  one  who  voluntarily  becanie 
a  stockholder  in  such  corporation  assumed  the 
double  liability  imposed  by  statute  and  char- 
ter. 

Same. 

A  stockholder  in  a  trust  company  who  re- 
tained his  stock  after  enactment  of  P.  L.  1005, 
e.  19,  amending  Rev.  St.  c.  46,  §  86,  imposing 
a  double   liability  on   shareholders   in  such- 


corporation  by  providing  a  method  of  en- 
forcing the  liability,  must  be  deemed  to  have 
accepted  the  effect  ol  the  amendment. 

CoMtltnttloaal  I«av  —  Oliaaso  df  Rent- 

The  legislature  has  the  power  to  modify 
and  change  a  remedy,  provided  no  substan- 
tial right  is  thereby  Impaired;  consequently 
a  shareholder  in  a  trust  company  cannot  com- 
plain because  the  legislature  changed  the 
remedy  by  which  the  double  liability  previous- 
ly imposed  might  be  enforced. 

Corporations  —  Idabillty  of  Stock- 
Holders  —  Enforcement  against  Es- 
tate of  X>eoedent. 

The  double  liability  assumed  by  a  pur- 
cfhaser  of  the  stock  of  a  trust  company  is 
contractual  in  its  nature  and  does  not  abate 
at  his  death  but  survives  and  his  estate  is 
liable  therefor. 

[See  note  at  end  of  this  case.] 

Assessntent  on  Stock  —  Proceedings  — • 
Notice  to  Stockholders. 

In  proceedings  for  the  liquidation  of  the 
affaics  of  a  trust  company  and  the  paymant 
of  its  debts,  the  court  may  make  an  assess- 
ment against  the  shareholders  upon  their 
double  liability  without  personal  service  upon 
them;  the  proceeding  being  against  the  cor- 
poration, which  is  presumed  to  represent 
them. 

Same. 

Where  a  shareholder  in  a  trust  company 
died  during  the  liquidation  of  its  affairs,  an 
Assessment  against  the  shareholders  on  their 
double  liability  is  valid  against  such  share- 
holder's estate,  without  personal  service  on 
bis  representatives;  the  shareholder  being 
represented  in  the  prooeeding.  against  tb» 
^rporation. 

Wken  liiabiUtir  Aeernea. 

The  liability  of  a  shareholder  in  a  trust 
company  which  by  statute  is  fixed  at  a  sum 
equal  to  the  par  value  of  the  shares,  in  addi- 
tion to  the  amount  invested  therein,  does 
not  accrue  as  a  claim  against  the  sharehold- 
er's estate  until  assessed  by  a  decree  of  court 
In  liquidation. 

Same. 

Rev.  St.  c.  to,  §•§  16,  17,  18,  respectively, 
provide  that,  when  an  action  on  a  contract  or 
covenant  does  not  accrue  within  the  18 
months  provided  for  the  presentation  of 
claims  against  an  estate,  the  claimant  may 
file  his  demand  within  that  time  in  the  pro- 
bate ofiice,  and  thereupon  the  judge  shall 
direct  that  sufficient  assets  shall  be  retained 
bv  the  administrator,  and  that,  when  such 
claim  has  not  been  filed  in  the  probate  office 
within  said  18  months,  the  claimant  may  have 
a  remedy  against  the  heirs  or  devisees  of  the 
estate  within  one  year  after  it  becomes-  due 
and  not  against  the  executor  or  administra- 
tor. Held  that,  where  the  liability  of  a 
deceased  shareholder  in  a  trust  company  on 
account  of  an  assessment  against  sharehold- 
ers did  not  accrue  until  the  decree  of  the 
court  which  was  rendered  more  than  18 
months  after  the  time  for  the  presentation 
of  claims,  an  action  to'  enforce  such  liability 
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might  within  the  year  l>e  maintained  against 
her  heirs. 

Enf  oroeatettt  of  Asa^Miiient. 

.  In  view  of  P.  L.  1905,  e.  19,  auihorizing 
the  receivers  of  a  banking  or  trust  company 
to  enforce  the  double  liability  of. shareholders 
in  an  appropriate  action  at  law  or  in  equity 
lor  the  benefit  •  of  creditors,  a  decree  of  the 
court  assessing  the  double  liability  of  the 
shareholders .  and  authorizing  the  receivers  to 
institute  all  necessary  proceedings  in  law  or 
in  equity  to  collect  the  same  and  enforee  thei 
decree  Js  n9t  limited  in  its  scope  solely .  t^, 
those  persons.  Who  were  shareholders  at  the 
time  of  the  receivership  but  includes  share- 
holders who  have  died  subsequent  to  the  re- 
ceivership and  authori;&es  an  action  against 
their  estates. 

[See  3'  Am.  St..  Rep.  85.4.] 

On  report  from  Supreme  Judicial  Court, 
Kennebeo  countv. 

t  '  • 

.  Action  of  assumpsit.  Charles  F.  Johnson 
et  aL,  receivers  of  Waterville  Trust  Company, 
plaintiffs,  nnd  Helen  M.  Libby,  defendant. 
Case  reported*  to  Iaw  Court  on  agreed  state- 
ment of  facts.     The  facts  are  stated  in  the 

opinion.      JlIpGJfENT  FOB"  PIAIKTII^FS. 

Johnson  d  Perkins  for  plainti£fs.  ,^ 

Manson  d  Coolidge  fpr  defendant.    ' 

[205,1  King,  J. — ^This  case  is  reported  .to 
the  Iaw  Coi^rt  on  an  agreed  statement  of 
f««ts.-  .      .       : 

Jufy  1, 1909,  the  Waterville  Trust  Company 
of  'Waterville,'  Maine,  by  decree  of  the  Su-^ 
preme  Judicial  Court  of  Maine,  was  enjoined 
from  further  prosecnting  business,  and  ihtf 
plaintiffs  were  then  appointed  its  receivers 
and  duly  qualified. 

At  that  time  Bertha  L.  Libby  of  Pittsfield, 
Mam6,  was  the  owner  of  record  of  five  shares 
of  the  capital  stock  of  said  Trust  Company 
of  the  par  value  of  $100  each.  April  3,  1910, 
she  died,  intestate,  leaving  a  surviving  hus*^ 
band,,  and  the  defendant,  Helen  M.  Libby,  as 
her  sole  heir.  Her  estate  was  settled  by  )ier 
husband,  who  was  appointed  as  administra- 
tor m  April,  1910,  and  he  settled  his  final 
aooount  in  October,  1911,  showing  a*  balanoe 
of  the  estate  of  $3,592.05,  which  was  distrib- 
uted; one-third  to  the  surviving  husband,  and 
two- thirds  to  the  defendant. 

Thereafter,  April  29,  1912,  upon  the  peti- 
tion of  the  receivers  against  the  corporation, 
and  after  notice  and  hearing,  it  was  adjudged- 
and  decreed  by  a  Justice  of  the  Supreme  Ju- 
dicial Court  that  there  was  due  the  deposit 
tors  of  said  Trust  Company  the  sum  of  $107,- 
058.90  in  esccess  of  the  amount  that  could  be 
realized  from  all  its  assets,  and 

''That  an  assessment  of  one  hundred  per 
cent  upon  the  whole  capital  stock  of  sai4, 
Waterville   Trust    Company,    amounting .  to 


$100,000,  is  necessary  to  be  made  to  meet  the 
claims  of  said  depositors. 

[20^]  ''And  that  .the  said  Charles  F.  John- 
son and  Harry  L.  iHolmes  in  their  said  capaci- 
ty as  receivers  of  said  Waterville  Trust  Com- 
pany be  hereby  authorised  and  dtreeted  to 
collect  from  each  owner  of  the  record  of  the 
stock. of  said  Waterville  Trust  Company  on 
the  first  day  oi  July,  1909,  the  date  when  the 
receivers  wcore  iHPP<>u^^<i  by  this  court,  a  sam 
0qual  to  the.  pfir  value  of  his  stxKsk  to  be  used 
in  paynient  of  !the  claims  of  said  depositors 
when  ordered  by  the  ^court. 
'  ."And  that  the  said  Charles  P.  Johnson  and 
Harry  L.. Holmes  in  tiieir  said  capacity  as  re- 
ceivers .aforesaid  be  authorized  and  directed 
to,  institute  all  necessary  proceedings  in  law 
or  equity  to  colleet  the  same  and  enforce  this 
decree." 

This  action  was  begun  September  27,  1912 
i^  collect  of  Helen  M.  Libby  the  sum  of  $500 
as  the  assessment  of  100  per  cent  on  the  fi?e 
flares  of  said  stock  owned  by  Bertha  L.  Libby 
at  the. time  of  her  death. 
.  The  plaintiffs  baae  their  right  to  recover  on 
these  propositions:  that  at  the  time  of  the 
death  of  Bertha  L.  Libby  there  was  a  eoi- 
tingent  liability  resting  npon  her  as  a  share- 
holder in  said  Trust.  Company  to  pay  a  sum 
equal  to.  the.*  par  value  of  her  shares  if  re- 
quired for  thet  payment  of.  the  debts  and  en- 
gagements .9f  the  corporation;  thai  that  ob- 
ligation was  contractual  in  it^  nature  and 
survived  her  death  and  became  a  contingent 
obligation  against  her  estate;  that  by  the 
decree  of  the  court  of  AjHril  29,  1912,  that  ob- 
ligation became  an  absolute  liability  for  a 
specific  amount  which  then  became  due  and 
payable  from  heir  estate;  that  hei>  estate  hav- 
ing been  previously  settled  and  a  distributive 
part  thereof  received  by  the  defendant*  as  the 
only  heir  of  said  Bertha  L.  Libby,  in  excess 
of  the  amount  due  under  that  obligation,  the 
defendant  became  liable  therefor;  and  that 
the  receivers  are  authorized  and  empowered 
to  enforce  the  defendant's  liability  in  this 
action.      ...  .  .♦    . 

Bertha  L.  Libby,  as  a  shareholder  in  the 
Waterville  Trust  Company,  became  liable  for 
iiik  debts  and  engagements  of  the  corporation 
to  an  aitaount' equal  to  the  ^ar  value  of  her 
shares  in  .addition  to  the  amount  invested  in 
those  shares.  .  Such  an  additional  liability 
was  expressly  provided  for  in  the  charter  of 
the  corpora^tt.  Sec  6^  ch.  401,  Private  and 
Special  Laws,  18^89.  It  was  also  imposed  by 
Statute.  Section  86,  ch.  48,  R.  S.,  before  its 
amendment  in  1905,  was  as  follows:  '*The 
shareholders  in  a  trust  and  banking  company 
[207]  shall  be  individually  responsible,  equal- 
ly and  ratably,  and  not  one  for  the  other,  for 
all  contracts,  debts  and  engagements  of  said 
corporation,  to  a  sum  equal  to  the  amount 
of  the  par  value  of  the  shares  owned  by  each 
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in  fldditi<in  to  the  amount  invested  in  said 
shares/'  This  section  was  amended  by  chap- 
ter 19;  P.  L.,  1905,  hy  adding  thereto  the  fol- 
lowing: ''Whenever  in  liquidating  the  affaira 
of  such  a  corporation  it  appears  that  its  as- 
sets are  not  sufficient  to  pay  its  indebtedness, 
the  receiver  thereof,  under  proper  orders  of 
the  court,  shall  proceed  to  enforce  such  indi' 
vidual  liability  of  shareholders  in  any  appro- 
priate-action at  law  cnr  in  equity,  in  hia  own 
name  or  in  the  name  of  the  corporation  for 
the  benefit  of  the  creditors." 

Every  person  who  voluntasrily  becomes  a 
shareholder  in  a  corporation  thereby  agrees 
to  the  terms  of  its  charter,  and  assumes  those 
obligations  which  the  laws  of  the' State  creat- 
ing the  corporation  impose  upon  such  share- 
holders. Pulsifer  v.  Greene,  96  Me.  438,  445, 
52  Atl.  921,  and  cases  cited. 

It  does  not  appear  whether  Bertha  L.  Libbyr 
became  the  owner  of  the  "Rye  shares  of  the 
stock  of  said  trust  company  before  or  after 
the  amendment  of  1905.  But  that  is-  imma- 
terial, because,  if  she  was  a  shareholder  before, 
by  continuing  as  such  thereafter  she  thereby 
accepted  the  effect  of  the  amendment  so  far 
as  it  applied  to  her  liability  as  a  shareholder. 
Flynn  v.  American  Banking,  etc.  Go.  104  Me^ 
141,  145,  69  Atl.  771,  129  Am.  St.  Rep.  378, 
19  L.R.A.(N.S.)  428.  Moreover,  if  she  was 
a  shareholder  before  the  amendment,  it  in 
no  manner  increased  her  liability  as  such.  >  Its 
only  purpose  aidd  effect  was  to  provide  a 
different  remedy,  a  different  course  of  proce- 
dure, by  which  the  shareholders*-  liability 
could  be  enforced.  The  Legislature  has  power 
to  modify  or  change  a  remedy,  provided  no 
substantial  right  is  iliereby  impaired.  And 
a  shareholder  in  a  corporation  has  no  vested 
right  in  a  particular  remedy  by  which  his 
liability  as  such  may  be  enforced  against 
him.  A  change  of  remedy,  whereby,  no  stib- 
stantial  right  is  affected,  is  not  obnoxious  to 
the  fundamental  law  which  forbids  the  im- 
pairment of  contracts. 

It  may  be  r yarded  as  well  settled  that  the 
obligation  which  the  shareholder 'lissnmfes  by 
becoming  a  member  of  the  corporation  is  con-* 
tractual  in  its  nature,  and  does  not  abate  at 
his  death  but  survives,  and  his  estate  becomes 
chargeable  therefor.  This  court  in  Pulsifer  ▼• 
Greene,  supra,  speaking  of  sudi  liability  said : 
*'The  obligation  which  he  thereby  assumed 
though  statutory  in  its  origin  [208]  was  eon* 
tractual  in  its  nature)  and  as  such  net  local 
but  transitory.  It  goes  with  him  wherever 
he  goes,  and  is  enforceable  in  any  court  of 
competent  jurisdiction.'' 

In  Cook  on  Corporations  (5th  Ed.)  Vol. 
1,  Sec.  248,  it  is  said:  "The  estate  of  a  de- 
ceased person  is  liable  upon  stock  held  and 
owned  by  the  decedent  in  the  same  way  and 
to  the  same  extent  that  the  stockholder  was 
liable  in  his  lifetime.  Accordingly  an  execu- 
tor or  administrator  of  the  estate  of  a  de- 


ceased stockholder  is  chargeable  upon  the 
shares  of  the  decedent  to  the  extent  of  the 
property  that  oomes  into  his  hands,  as 
the  personal  reprea^tative  of  the  deceased^. 
The  cause  o£  action  against  a  stockholder  aris- 
ing from  his  statutory  liability,  is  not  defeated 
by  his  death.-  The  action  may  proceed  again sm 
his  estate."  See.  also  Richmond  v.  Irons^  121- 
U.  S.  27,  7  S.  Ct.  788,-30  U..S.  (L.  ed.)  864j, 
Fidelity  Ins.  Trusti  etc..  Co.  v.  Mechanics'  Ss^v. 
Banky  97  Fed.  297,  38  C*  C.  A.  193,  56  L.R.A. 
228;  Douglass  v.  Loftus,  85  KaH.  720,  Ann. 
Gas.  1918A  378,  119  Pac  74,  78,  L.R.A.1915B 
797.  In  3  Thom.  Corp.  Sec.  3325,  the  author 
says:  ''Where,  the  estate  of  the  deceased 
shareholder  is  fully  administered,  and  dis- 
tribution made  by  the  personal  representative! 
the  heirs  or  next  of  kin  are  assessable  to  the 
extent  of  the  assets  which  they  have  received 
from  the  ancestor's  estate,  for  the  payment 
of  calls  subsequently  made  upon  shares  of 
stock  belotnging  to  his  estate." 

But,  oonoeding  the  liability. of  Bertha  L. 
Libby,  as  claimed,  to  an  assessment  on. the 
shares  owned  by  her«  and  that  the  defendant, 
as  her  heir,  and  a  [distributee  .of  her  estate, 
might  have  been  made  liable  therefor,  it  is 
contended  that  the  necessary  proceedings  were 
not  taken  to  make  an  assessment  which,  is 
binding  upon  her,  and  thM  no  sufficient  .order 
of  court  was  made  authorii^ing  the  receivers 
to  bring  this  suit  against  her.  We  think  these 
eOntentioiis  in  behalf  of  the  defendant  are  not 
sustainable. 

In  construing  the  decree  of  the ,  court  of 
April  29,  1912»  all  its  recital^  and  provisions 
are  to  be  considered  in  order  to  ascertain  its 
full. scope  and  effect.  It  recites,  that  it  was 
made  upon  the  petition  of  the  receivers 
against  the  corporation,  asking  the  court  to 
ascertain  and  determine,  the  VAlue  of  the  as- 
sets of  the  corporation  remiaining  in  the  hands 
of  the  receivers,  and  ."to  ascertain  and  deter- 
mine whether  any  assessment  should  be  or- 
dered and  decreed  npon  the  capital  stock  of 
said  Waterville  Trust  Company,  and  the 
amount  of  said  assessment.''  And  it  shows 
that  after  notice  and  hearing,  the  [209]  court 
did  ascertain  and  determine  explicitly  the 
amount  due  the  depositors,  the  cash  remain- 
ing in  the  receivers'  hands,  the  value  of  the 
unsold  assets,  and  that  both  the  cash  and 
value  of  the  unsold  assets  would  be  insuffi- 
cient to  pay  the  depositors  in  the  sum  of 
$107,058.90v  It  was  then  ordered  and  decreed 
by  the  court  as  hereinabove  quoted. 

We  entertain  no  doubt  that  by  that  decree 
a  valid  assessment  was  made  of  100  per  cent 
upon  the  whole  capital  stock  o|  the  Waterville 
Trust  Company,  including  the  five  shares 
which  stood  in  the  name  of  Bertha  I^.  Libby 
at  the  time  of  her  death. 

It  has  been  repeatedly  held  that  when,  in 
proceedings  for  the  liquidation  of  the  affairs 
of  a  corporation,  and  for  the  payment  of  its! 
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debts  and  engagements,  an  assessment  is  nec- 
essary to  be  made  upon  unpaid  stoek  sub- 
scriptions and  upon  the  additional  liability 
which  its  shareholders  have  assumed  by  be- 
coming members  of  the  corporation  as  share- 
holders, the  court  may  make  such  assessment 
in  proceedings  therefor  against  the  corpora- 
tion without  the  presence  of,  or  personal  serv* 
ice  upon,  the  individual  shareholders.  In 
such  proceedings  the  representation  which  a 
shareholder  has  by  virtue  of  his  membership 
in  the  corporation  is  all  that  he  is  entitled  to. 
Bernheimer  v.  Converse,  206  U.  S.  518,  632, 
27  S.  Ct.  755,  51  U.  S.  (L.  ed.)  1163;  Howarth 
V.  Lombard,  176  Mass.  570,  577,  56  N.  E.  888, 
49  L.R.A.  301;  Converse  v.  Spargo,  184  Fed. 
324,  and  Spargo  v.  Converse,  191  Fed.  823, 
112  C.  C.  A.  337.  The  case  last  cited  is  very 
similar  to  the  one  at  bar.  In  that  case,  as 
in  this,  the  assessment  was  made  after  the 
death  of  the  shareholder,  and  it  was  contend- 
ed in  defense  of  a  suit  by  the  receiver  against 
the  executor  of  the  shareholder,  that  the  as- 
sessment was  invalid  because  the  proceeding 
in  making  the  assessment  was  <x>nducted  in 
the  same  manner  it  would  have  been  had  the 
shareholder  been  alive.  But  that  contention 
was  not  sustained,  the  court  holding  the  as- 
sessment valid  against  the  shareholder's  es- 
tate, though  niadte  after  his  death.  We  think 
that  conclusion  rests  in  sound  reasoning  and 
well  established  principles. 

It  has  already  been  noted  that  it  is 
the  accepted  theory  that  in  proceedings  for 
liquidating  the  affairs  of  a  ^corporation  the 
shareholders  arje  sufficiently  represented  by 
the  corporation  itself.  Its  presence  in  the^ 
ory  carries  with  it  the  presence  of  its  share- 
holders. Prior  to  the  death  of  Bertha  L. 
Libby  the  Waterville  Trust  Company  had 
become  insolvent  and  proceedings  had  been 
begun  against  [210]  it  under  the  statute 
to  liquidate  its  affairs.  Her  liability  as 
a  shareholder  in  that  corporation,  under 
the  terms  of  its  charter;  and  the  laws  of  the 
State,  became  fixed  by  thoSe  proceedingn 
which  were  binding  upon  h€Jr.  She  was  then 
liable  to  pay  such  assessment  not  exceeding 
the  par  value  of  her  shares,  as  the  court 
Bhould  determine  to  be  necessary  to  satisfy 
the  debts  and  engagements  of  the  corporation. 
The  assessment  itself  was  but  the  determina- 
tion by  the  court  in  those  proceedings,  com- 
menced in  the  lifetime  of  the  shareholder,  of 
the  deficiency  in  the  assets  of  the  corporation; 
and  hence  the  amount  to  be  apportioned  to 
each  share  of  stock  as  the  additional  sum  to 
be  paid  by  those  legally  liable  therefor.  Had 
Bertha  L.  Libby  been  living  at  the  time  that 
part  of  the  proceedings  was  had  to  determine 
the  amount  of  the  assessment,  she  would  hav« 
been  bound  thereby  without  previous  personal 
notice.  And  as  her  liability  to  pay  such  an 
assessment  as  should  be  made  against  her 
shares  in  those  proceedings  survived  her 
death,  and  became  a  liability  of  her  estate, 


we  perceive  no  reason  why  her  personal  rep- 
resentative or  heirs  are  not'  likewise  bound 
by  the  assessment  nuide  subsequent  to  her 
death  without  previous  notice  to  them. 

It  is  provided  by  statute  in  this  State  (R. 
S.,  ch.  89,  sees.  16,  17  and  18)  that  when  an 
action  on  a  contract  or  covenant  does  not  ac- 
crue within  the  eighteen  months  provided  for 
the  presentation  of  claims  against  an  estate, 
the  claimant  may  file  his  demand  within  that 
time  in  the  probate  office,  and  thereupon  the 
Judge  of  Probate  shall  direct  that  sufficient 
assets,  if  such  there  be,  shall  be  retained  by 
the  executor  or  administrator,  unless  the  heirs 
or  devisees  give  bond  to  pay  whatever  is 
found  due  on  said  claim.  And  the  statute 
further  provides  (sec.  18)  that,  "When  such 
claini  has  not  been  filed  in  the  probate  office 
within  said  eighteen  months,  the  claimant 
may  have  remedy  against  the  heirs  or  devi- 
sees of  the  estate  within  one  year  after  it  be- 
comes due,  and  not  against  the  executor  or 
administrator.'' 

The  liability  of  Bertha  L.  Libby  at  the  time 
of  her  death  to  an  assessment,  as  a  share- 
holder in  the  trust  company,  did  not  accrue 
until  April  29,  1912,  when  the  court  decreed 
that  a  resort  to  the  statutory  liability  of 
the  shareholders  was  necessary  and  fixed  the 
amount  thereof.  Flynn  v.  American  Banking, 
etc.  Co.  supra.  That  was  after  the  expiration 
of 'the  eighteen  months  during  which  claims 
[21 1]  could  have  been  presented  against  the 
estate  of  Bertha  L.  Libby.  Nor  was  any 
demand,  under  said  contingent  liability,  filed 
in  the  ptobate  office  within  said  eighteen 
months.  But  this  action  is  brought,  as  pro- 
vided for  in  said  see.  18,  ch,  89,  against  the 
heir  of  Bertha  L.  Libby  within  one  year  after 
the  decree  of  April  29,  1912,  fixing  the  amount 
of  the  asseasment. 

Finally,  the  defendant  says,  that  the  decree 
of  the  court  of  April  29,  1912,  authorized  the 
receivers  to  collect  the  assessment  of  those 
persons  only  who  were  owners  of  stock  of  rec- 
.ord  on  the  first  day  of  July,  1909,  and  there- 
fore that  the  receivers  have  no  authority  to 
maintain  this  action  against  her,  notwith- 
standing her  liability  for  such  assessment  as 
the  heir  and  distributee  of  her  mother's  es- 
tate. 

We  think  such  a  construction  of  the  de- 
cree is  too  narrow  and  limited.  To  sustain 
it  would  f^eq[Uire  a  holding  tiiat  the  decree 
did  not  impose  an  assessment  upon  the 
whole  capital  stock  of  the  trust  company,  lor 
if  by  the  decree  the  whole  capital  stock  was 
assessed,  then  this  suit  is  abundantly  author- 
ised by  the  last  paragraph  of  the  decree 
wherein  the  receivers  were  authorized  and  di- 
rected ''to  institute  all  necessary  proceedings 
in  law  or  in  equity  to  collect  the  same  and 
enforce  this  decree.^' 

But  we  have  already  stated  the  opinion  of 
the  court  to .  be  that  tlws  decree  reasonably 
construed,  giving  effect  to  all  its  parts,  did 
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impose  an  asBesemeiit  upon  the  wli<^e  capital 
stock  of  the  trust  company.  And  we  need 
here  only  add  that  it  appears  from  the  decree 
itself  that  in  the  proceedings  to  liquidate  the 
affairs  of  this  banking  corporation  the  court 
was  called  upon  to  determine  the  necessity 
for  and  the  amount  of  an  assessment  upon  the 
capital  stock  of  the  corporation  to  pay  the 
claims  of  its  depositors,  and  that  it  did  judi- 
cially liscertaitt  and  expressly  decree  that 
''an  assessment  of  one  hundred  per  cent  upon 
the  whole  capital  stock  ...  is  necessary 
to  be  made  to  meet  the  claims  of  said  deposi- 
tors." Such  determination  and  decree,  we 
think,  may  reasonably  be  construed  to  be  in 
effect  sueh  an  assessment.  No  other  construc- 
tion would  be  consistent  with  the  adjudged 
neoessity  in  the  premises,  .and  the  manifest 
purpose  of  the  decree.  It  was  clearly  so  in- 
tended by  the  Justice  who  signed  it< 

Moreover ,  it  is  expressly  provided  by  sec. 
86,  ch.  48,  R.  6.  amended  by  chapter  19,  P. 
L.  1905,  as  hereinbefore  quoted,  that  [212] 
whenever  in  liquidating  the  affairs  of  a  trust 
and  banking  company  "it  appears"  that  its  as- 
sets are  not  sufficient  to  pay  its  indebtedness 
*'the  receiver  thereof,  under  proper  orders  of 
the  court,  shall  proceed  to  enforce  suCh  indi- 
vidual liability  of  shareholders  in  any  appro- 
priate action  at  law  or  in  equity,  in  his  own 
name  or  in  the  name  of  the  corporation  for 
the  benefit  of  the  creditors."  Under  the  pro- 
visions of  this  section  the  receivers  in  the 
case  at  bar  were  not  only  authorized  but  com- 
manded to  enforce  the  defendant's  liability, 
under  proper  orders  of  the  court,  in  any  ap- 
propriate action  at  law  or  in  equity.  Con- 
sidering the  provisions  of  this  statute  in  con- 
nection with  the  decree  of  April  20,  1912,  it 
seems  a  reasonable  conclusion  that  the  re- 
ceivers of  the  Waterville  Trust  Company  were 
B]ithori2ed  to  bring  this  action  against  the 
defendant. 

Accordingly  it  is  the  opinion  of  the  court 
that  the  plaintiffs  are  entitled  to  judgment 
against  the  defendant  for  $500  with  interest 
from  the  date  of  the  writ; 

So  ordered. 


The  reported  case  holds  that  the  liability 
of  a  stockholder  to  a  receiver  of  the  corpo- 
ration for  an  assessment  on  the  stock  may, 
after  the  death  of  the  stockholder,  be  enforced 
against  his  personal  representative,  or  if  the 
estate  has  been  fully  administered,  against 
the  heirs.  This  holding  is  in  accord  with  the 
earlier  cases  which  are  reviewed  in  the  note 
to  Douglass  v.  Loftus,  Ann.  Cas.  1913A  379. 
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Homicide  <—  Intent  -»  Evidence   8liA» 
eient. 

Evidence  in  a  murder  case  held  to  make  a 
question  for  jury  whether  the  shooting  was 
intentional  or  accidental. 

Canse  t»f  Death  —  Snperrening  Cause. 

Defendant  Was  guilty  of  causing  decedents 
death,  if  his  shooting  her  caused  a  miscar- 
riage followed  by  blood  poisoning,  resulting 
.in  her.  death,  notwithstanding  any  interven- 
ing medical  negligence;  it  being  only  when 
the  death  is  solely  attributable  to  the  second- 
ary agency,  and  not  at  all  induced  by  the 
primary  one,  that  its  intervention  constitutes 
a  defense. 

[See  note  at  end  of  this  case.] 

Dying  Declarations  —  Foundation. 

To  make  statements  of  deceased  admissible 
as  a  dying  declaration,  preliminary  questions 
to  her  as  to  anticipation  of  death  should  not 
be  put  in  a  perfunctory  manner,  as  merely 
formal  and  unimportant,  but  so  as  to  make 
sure  that  she  understands  them. 


The  rule,  as  to  dying  declarations,  that  it 
must  be  shown  they  were  not  made  in  answer 
to  mterrogatories  calculated  to  lead  deceased 
to  make  a  particular  statement,  applies  to 
the  statements  in  regard  to  hope  of  recovery. 

Appeal  from  Xrial  Term  of  Supreme  Court, 
Kings  county. 

Criminal  action.  Robert  Kane  convicted  of 
murder  in  first  degree  and  appeals.  The  facts 
are  stated  in  the  opinion.    Affibiced. 

Edward  J.  Reilly  for  appellant. 
•    Jamea  Q.  Cropsey,  Ralph  C,  Henutreei  and 
Heraey  ^gginian  for  i^spondent. 

[2621  WiLLABD  Babtlevt,  Ch.  J. — On  the 
afternoon  of  May  20th,  1914,  at  36  Varick 
avenue  in  the  borough  of  Brooklyn,  the  de- 
fendant inflicted  two  serious  pistol-shdt 
wounds  on  the  body  of  Anna  Klein,  a  ydung 
married  woman  about  twenty-two  years  of 
age,  who  was  then  living  with  her  grand- 
mother at  the  hoiis^  where  the  shdoting  oc- 
curred. Anna  Klein  was  pregnant  at  the 
time.  The  evidence  warranted  the  jury  in 
finding,  and  their  verdict  shows  they  must 
have  found,  that  the  pistol-shot  wounds  in- 
flicted by  the  defendant  caused  a  miscarriage, 
the  miscarriage  caused  septic  peritonitis,  and 
the    septic   peritonitis    thus   induced   caused 
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Anna  Klein's  deillk  kJ^ii '  t&e  third  day  after 
she  was  shot. 

The  defendant,  who  described  his  occupa- 
tion as  that  of  an  engineer's  assistant,  was 
twenty-nine  years  old  at  this  time,  and  had 
served  as  a  iirst-class  £reman  in  the  United 
States  navy.  Upon  leaving  the  navy,  in  1911, 
he  married  a  girl  in  New  York,  but  left  her 
at  the  end  of  their  first  week  of  marriage; 
aad  thereafter  he  appears  to  have  lived  with 
his  wife  only  occasionally  aud  for  [263]  com- 
paratively brief  periods  of  time.  Anna  Kiein 
was  also  married  but  did  not  live  with  her 
husband.  The  defendant  made  her  acquaint- 
ance while  ho.  was ;  working,  for  the  .Long  Is- 
land Railroad  Company  at  its  freight  station 
in  Brooklyn,  and  illicit  relations  were  soon 
established  between  them,  and  continued  in 
St.  Louis  where  they  went  to  live.  In  1913 
they  returned  to  Brooklyn,  Anna  Klein  going 
to  her  mother's  and  the  defendant  rejoining 
his  wife.  Inspired  by  jealousy,  the  wife  on 
one  occasion  attempted  to  shoot  Anna,  when 
the  defendant,  according  to  his  account  of  the 
occurrence,;  tore  the  revolver  from  her  hand 
and  thus  defeated  her  purpose.  The  defend- 
ant, nevertheless,,  was  arrested  lor  participa- 
tion in  the  attempted  assault  by  his  wife,  and 
iras  detained  in  jail  eight  days,  when  he  was 
discharged,  upon  the  refusal  of  the  grand 
Jury  to  indict  him.  It  was  the  theory  of  the 
prosecution  that  the  defendant  regarded  Anna 
JUein  as  largely  responsible  for  his  imprison- 
ment on  this  occasion,  and  that  this  was  one 
nf  the  causes  which  led  him  to  determine  to 
WU  her. 

He  did  not  return  to  work  after  thus  being 
In  custody^  but,  according  to  his  own  testi- 
mony given  upon  the  irial,  tie  spent  his  time 
roaming  around  and  drinking,  being  disgust- 
ed and  discouraged  at  the  treatment  he  had 
received.  Anna  Klein's  grandmother,  at 
whose  house  the  shooting  took  place,  testified 
that  the  defendant  came  there  on  the  night 
of  the  16th  of  May,  and  that  she  "chased 
him  out."  She  saw  him  subsequ'ently  oil  the 
same  night  asleep  in  front  of  a  neighboring 
liquor  saloon.  He  admits  having  purchased 
a  revolver  about  a  fortnight  before  the  shoot- 
ing, though  he  was  unable  to  assign  any 
reason  for  buying  it. 

The  circumstances  ol  the  shooting  were  re- 
lated by  Anna  Klein  in  her  dying  declaration 
as  follows:  '^On  Wednesday,  May  20,  Robert 
Kane  was  standing  on  tiie  corner  of  Varick 
avenue  and  Harrison  place  in  the  saloon  ves- 
tibule. About  three  Vclock  when  I  saw  him, 
Robert  [264]  Kane,  standing  there,  I  went 
back  home,  and  told  my  grandmother  that 
Robert  Kane  was  there.  Then  I  wanted  to 
go  out  to  my  mother's,  who  lives  at  81  Varick 
avenue.  As  I  opened  the  door  to  go*  out  into 
the  street,  Robert ;  Kane  opened  the  door  at 
the  same  time.    As  soon  as  he  got  into  the 


-  vestibule,  he  pulled  out  a  gun  from  his  pocket 
'and  says  to  me  ^I  want  to  sptak  to  yoa.' 
I  said,  'You  can  speak  to  me  if  yon  do  not 
raise  a  disturbance.'  So  he  said  he  wuited 
to  talk  to  me  in  private  and  I  then  said, 
'You  can't.  My  grandmother  and  everybody 
else  must  he  there.'  •  He  kept  on  talking  that 
I  could  not  call. a  policeman  as  I  did  the  Isst 
time.  My  grandmother  then  came  out  and 
asked  if  he  had  a  pistoL  I  said  'Ye^  and 
my  grandmother  then  went  out  and  called 
my  mother.  My  mother  then  chased  him  ous 
of  the  vestibule.  As  he  stepped  out  of  the 
vestibule,  he  turned  and  fired  four  shots  out 
of  the  vestibule.  Three  ahots  took  effect 
Robert  Kane  then  walked  to  the  saloon  cor- 
ner from  where  he  came.  I  don't  know  what 
happened  then.  I  then  identified  him  as  fiob- 
ert  Kape,  the  man  who  shot  me." 

This  narrative  of  the  tragedy  was  corrob- 
cfrated  by  the  mother  and  grandmother,  both 
of  whom  were  eye-witnesses,  and  also  bj  Mn. 
Mary  Meyer,  of  81  Varick  avenue,  who  went 
over  with  the  mother  to  No.  35,  when  she 
learned  that  Robert  Kane  was  there.  This 
witness  stated'  that  he  was  standing  "right 
close''  to  Anna  Kl^n  when  he  shot  the  first 
time,  having  hold  of  her  elbow  with  his  I^ 
hand.  The  mother  testified  he  fired  one  shot 
at  her  daughter  after  she  had  fallen  to  the 
ground. 

The  defendant,  testifying  in  his  own  behtlf, 
declared  that  the  shooting  waa  all  an  acci- 
dent; that,  although  he  fired  into  the  vesti- 
bule, he  did  not  intend  to  kill  anybody,  but 
merely  wanted  to  scare  the  persons  there  and 
keep  them  in,  and  thus  prevent  his  own 
arrest. 

The  jury  rejected  this  explanation  of  his 
conduct.  In  doing  so  they  were  doubtleai 
influenced  by  the  statements  [265]  made  by 
him  just  after  the  shooting,  in  answer  to 
questions  by  Assistant  District  Attorney  Con- 
rway  of  Kings  county  at  the  Stagg  Street 
police  •  station.  The  defendant,  after  being 
fairly,  warned  that  anything  h«  said  might  be 
used  against  him»  identified  his  revolver  u 
the  weapon  with  which  he  had  fired  &vt  times 
at  Anna  Klein  on  that  day.  The  following 
are  extracts  from  the  stenographic  transcript 
of  his  statement  on -'thfet' occasion: 

"Question:  That  is  the  revolver  yoa 
bought  two  wedcs  agot 

"Answer:     Yes,  sir. 

"Question:  Did  you  carry  this  revolver 
around  with  you  for  the  last  two  weeks! 

"Answer:    Yes,  sir. 

"Question:     You  never  left  it  at  home? 

"Ailswer:    Yes,  sir;  I  left  it  at  home. 

"Question:     When  did  you  put  it  in  your 
.pocket  after  you  left  it  at  home?    Yesterday? 

"Answer:     This  morning  when  I  went  out 

"Question:  Did  you  tell  your  wife  where 
you  were  going? 


**An8wer:    Yes,  air. 

'^Question:    What  did  70U  idl  her? 

"Answer:  Ibid  her  I  was  going  over  to 
Jersey;  to  take  that  gan  over  to  Jersey. 

'^Question:    That  was  not  true? 

"Answer:     No,  sit. 

"Question:    What  were  you  going  to  do? 

"Answer:  I  was  going  to  come  over  here 
to  Brooklyn  and  shoot  Anna  Klein  with 
it.  .     .    . 

"Question :  What  did  you  say  to  her  hef ore 
you  shot  her  ? ' 

"Answer :  I  went  in  there  and  said  1  want 
to  speak  to  you  by  yourself  a  minute.^ 

"Question:     What  did  slie  say? 

"Answer:  She  said,  'All  right.  Wait  until 
I  get  my  grandmother  and  grandfather  out 
of  here.' 

[266]  "Question:    What  did  you  say? 

"Answer:  I  didn't  say  notiing;  I  juflt 
staved  there  for  a  couple  of  minutes. 

"Question:     Then  what  happened? 

"Answer:  Then  I  saw  the  grandfather 
stick  his  head  out  of  the  window  to  call  a 
cop,  to  have  me  arrested  again  and  before  I 
got  arrested  and  go  to  jail  for  nothing,  like 
I  did  the  other  time,  I  would  do  a  good  job 
and  do  something  to  go  to  jail  for.    .    .    . 

"Question,:  What  were  you  going  to  do 
with  the  iive  extra  shells? 

"Answer:  I  was  going  to  use  t^em  if  I 
had  a  chance  to. 

"Question:     On  whom? .... 

"Anflwer:  On  anybody  that  got  in  front 
of  me. 

"Question:  That  is,  on  anybody  that  pre- 
vented you  from  escaping,  from  getting  away  ? 

"Answer:  I  do  not  know  about  that.  ]( 
had  them  three  sheila  and  I  had  seven,  with 
the  gun  and  I  had  five  in  my  pocket.  I  do 
not  know  whether  I  would  have  used  them 
or  not. 

"Question:  When  you  told  Anna  Klein 
you  wanted  to  apeak  to  her  for  a  minute,  did 
you  ask  to  see  her  alone? 

"Answer:    Yesy  sir. 

"Question :  What  waa  your  idea  ia  getting 
her  to  see  you  alone? 

'Anawer:     I  just  wanted  to  'apeak  to  her. 

'Qoestlott:  Did  you  think  you  would  have 
a  better  chance  of  getting  away? 

"Answer:  No,  if  I  wanted  to  kill  anybody, 
I  would  kin  them  if  there  was  a  regiment 
around  me. 

'H^eation:  That  was  the  way  you  felt 
to-day? 

"Answer:  That  was  the  way  I  felt,  yea. 
I  know  what  %  man  will  get,  if  he  commits 
murder. 

"Question:    What  will  be  get? 

"Answer:    The  electric  chair. 

'^Question:  You  knew  that  before  you  shot 
her? 
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.   [267]  "Anawtf:     I  read  it  enough  in  the 
,  newspapers  to  know  that  a  man  that  commits 
a  d^iberate  murder,  he  will  get  the  electric 
chair. 

"Question :  You  were  willing  to  take  that 
ehance? 

■  "Answer:    Yes,  I  do  not  look  fox  any  aym- 
patliy  whatever. 

'   "Q^uestion;     But  yon  do  not  want  to  tell 
me  why  you  shot  her  ? 

"Answer :  I  would  not  tell  you  that.  You 
will  do  me  a  g^eat  favor  if  you  do  not  try 
to  make  me." 

At  thia  point  the  assistant  district  attoiv 
ney  very  properly  ceased  to  inquire  further, 
having  already  assured  the  witness  that  he 
was  not  required  to  answer  any-  queationa  to 
which  he  objected. 

li  is  true  that  when  the  defendant  came  to 
testify  he  denied  having  made  some  of  the 
responses  we  have  quoted  which  bore  most 
strongly  against  him.  He  did  not  remember 
iiayihg  he  was  going  to  eome  over  to  Brookv 
lyn  and  shoot  Annd  Klein;  and  he  swore 
positively  that  he  never  had  afiy  auoh  inten« 
tion.  According  to  his  account  of-  the  occur- 
ences in  the  vestibule,  Anna  Klein  readily 
assented  to  the  interview  which  he  desired, 
when  her  mother  appeared  on  the  scene — the 
grandfather  and  grandmother  hsiving  retired 
into  the  background— and  threatened  the  de* 
fendant  with  arrest,  at  the  same  time  seizing 
him  by  the  arm.  She  was  about  starting,  for 
a  polic^nan  when  he  shot  into  the  vestibule 
"to  scare  them,"  as  he  said,  •  and  without 
intending  to  kill  any  one.  He  admitted 'hav-* 
lag  a  faint  recollection  of  being  brought  back 
to  Anna  wh^i  she  was  lying  down  but  could 
ttot  remember  things  thoroughly  after  that. 

In  this  condition  of  the  record,  it  was  for 
the  jury  to  determine  which  versiote  of  the 
occurrence  was  the  true  on^— that  given  by 
the  defendant  on  the  witness  stand  or  that 
presented  by  the  case  for  the  prosecution,  in* 
eluding  the  inferences  to  be  drawn  from  his 
admissions  to  the  assistant  district  attorney, 
as  recorded  by  the  stenographer  [268]  at  the 
time  they  are  allsged  to  have  been  made.  We 
cannot  say  that  they  were  wrong  in  conclud- 
ing that  the  latter  represented  the  truth  be- 
ycmd  all  reasonable  doubt.  { 

The  chief  poaition  assumed  by  the  defense, 
however,  upon  the  present  appeal,  as  it  was 
upon  the  trial,  is  that  the  defendant's  shots 
were  not  proved  to  be  the  cause  of  Anna 
Klein's  death.  It  matters  not  that  the  shoot- 
ing was  intentional  and  premeditated  and  de- 
liberate, if  it  did  not  effect  the  death  of  the 
person  shot.  Of  the  five  shots  fired  by  the 
defendant  three  struck  the  deceased.  One  of 
the  bullets  merely  came  into  contact  with  the 
skin  without  penetrating  it,  and  that  shot 
may  be  left  out  of  consideration  on  this 
branch  of  the  case.    The  aeoond  bullet  lodged 
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in  the  back,  three  inches  from  the  spine. 
The  third  entered  the  right  arm,  paased  in* 
ward  puncturing  and  fracturing  the  sixth 
rib,  and  lodged  in  the  lower  lobe  of  the  right 
lung,  where  it  was  found.  The  wounded 
woman  was  taken  to  St.  Catherine's  Hospital 
in  Brooklyn  for  treatment.  She  died  there 
three  days  later,  and  the  coroner's  physician 
who  performed  the  autopsy  testified  that  the 
cause  of  her  death  was  a  pistol  shot  wound 
penetrating  the  lung  and  a  septic  peritonitis 
following  an  abortion  (miscarriage).  In  be- 
half of  the  defendant  it  was  insisted  that  the 
evidence  failed  to  establish  any  causal  con- 
nection between  the  wounds  and  the  death; 
but  that,  on  the  contrary,  it  showed  that 
death  wajs  due  to  the  intervention  of  an  out- 
side  agency,  namely,  negligent  and  improper 
medical  and  surgical  treatment  at  the  hos- 
pital. 

This  contention  is  based  wholly  on  the  tes- 
timony given  by  the  medical  witnesses  and 
nurses  called  in  behalf  of  the  People,  and  the 
contents  of  the  hospital  charts.  Soon  after 
her  arrival  the  patient  complained  of  ab- 
dominal pains;  at  2  o'clock  the  next  morning 
vaginal  bleeding  was  observed;  and  ergot  ap- 
pears to  have  been  administered  to  check  this. 
Counsel  for  the  defendant  attributes  the  misi- 
carriage  which  followed  to  the  action  of  this 
ergot;  but  no  opinion  evidence  was  adduced 
in  support  of  his  view  in  [269]  this  respect, 
and,  on  the  other  hand,  Dr.. George  Bodkin, 
the  assistant  visiting  surgeon  connected  with 
the  hospital,  gave  opinion  evidence  to  the 
effeet*  that  the  miscarriage  wns  caused  by 
the  shock  of  the  shooting.  "To  begin  with," 
this  witness  said,  "the  shooting,  the  bullet 
wounds,  and  the  shock  and  fright  attached  to 
it  or  connected  with  it  were,  in  my  opinion, 
responsible  for  the  miscarriage;  the  miscar* 
riage  resulted  in  a  septic  peritonitis;  and  the 
septic  peritonitis  resulted  in  her  death." 
Alter. the  miscarriage,  the  uterus  was  packed 
with. gauze  to  prevent  further  bleeding;  and 
this  procedure  is  bitterly  deBOunced  in  the 
brief  for  the  appellant,  where  it  is  asserted 
that  the  packing  produced  the  septicemia 
which  proved  fatal.  The  jury,  however,  could 
hardly  be  expected,  to  adopt  this  view  in  the 
absence  of  any  medical  testimony  to  the  ef^ 
feet  that  the  septic  eondition  was  or  could 
have  been  thus  developed.  Upon  the  evidence 
in  the  case  such  a  linding  would. have  been 
purely  specqlstive. 

As  to  this  portion  of  the  defense,  which 
counsel  eontended  reduced  the  charge  to  an 
attempt  io  commit  murder,  the  learned  trial 
judge  instructed ■  the  jury  as  follows:  "The 
defendant  claims  that  he  did  not  kill  this 
girl.  »  .  .  That  is  a  question  of  fact  which 
the  jury  have  to  determine.  I  will  say  this 
to  you,  gentlemen :  that  if  that  shooting  was 
the  cause  of  m  miscarriage  and  if  the  result 
of  the  miscarriage  was  death,  even  though 


there  may  have  intervened  some  disease,  like 
blood-poisoning,    then,    if    that    relation   of 
cause  and  effect  is  traceable  from  the  shoot- 
ing of  this  girl  right  up  to  the  point  of  her 
death,  it  caused  her  death  in  the  eyes  of  the 
law.    That  is  a  question  of  fact.    The  respon- 
sibility of  determining  that  question  of  fact 
rests  upon  you.    ...    If  the  chain  of  cause 
and  effect  runs  from  the  shots  right  up  to 
the   death,    then,   although   there   may   hare 
been  subsidiary  causes  due  to  the  pregnant 
condition    of    this    woman,    such    as    blood- 
poisoning  resulting  from  a  miscarriage  which 
was  produced  by  the  [270]  wound,  then,  even 
though  those  subsidiary  causes  existed,  the 
defendant  is  responsible  in  the  eyes  of  the 
law  for  all  the  consequences  of  his  act.    If 
the  woman  was  pregnant  and  was  peculiarly 
susceptible  to  injury  from  a  gunshot  wound, 
he  cannot  take  refuge  behind  that.    Of  course, 
in  order  to  find  his  responsibility,  you  must 
find    that    the    gunshot    wound    caused    her 
death.    In  other  words,  you  must  find,  either 
that  the  gunshot  wound  directly  caused  her 
death  or   that  the  gunshot  wound  was  the 
cause  of  the  miscarriage  and  the  miscarriage 
caused  her  deatli:   if  that  relation  of  cause 
and  effect  existed  then  he  is  responsible  for 
her  death.    .    .    .    When  one  person  wounds 
another  in  a  part  of  the  body  in  which  the 
wound    ipay   result   in    serious   injury,   and 
death  follows,  it  becomes  a  question  of  fact 
whether,    under    all   the    circumstances,   the 
death   is   the  result  of  that   wound.     I  am 
going  to  If^ave  that  question  to  you,  gentle- 
men." 

In  ruling  upon  the  requests  to  charge  the 
court  consistently  adhered  to  these  instruc- 
tions concei-ning  the  contention  that  death 
was  due  to  a  secondary  intervening  cause; 
so  that  if  these  instructions  were  correct  no 
errot  was  committed  in  dealing  with  this 
phase  of  the  case. 

'  We  think  they  were  correct.  They  accord 
with  the  uniform  current  of  S,uthority  ia 
those  jurisdictions  where  the  question  has 
been  passed  upon,  and  enunciate  the  rule  as 
derived  by  the  leading  text  writers  from  such 
authoritative  decisions.  . 

If  a  felonious  assault  is  operative  as  a 
eause  of  death,  the  causal  co-operation  of 
erroneous  surgical  or  medical  treatment  does 
not  relieve  the  assailant  from  liability  for 
the  homicide.  It  is  only  where  the  death  Is 
solely  attributable  to  the  secondary  agency, 
and  not  at  all  induced  by  the  primary  one, 
that  its  intervention  constitutes  a  defense. 
Thus,  if  the  internes  e^t  St.  Catherine's  Hos- 
pital had  carelessly  killed  An^  Klein  by  the 
negligent  administration  of  a  deadly  poison, 
the  defendant  [271]  would  not  have  been 
liablo  for  her  death,  though  he  would  still 
have,  remained  responsible  for  the  assault; 
but  he  was  liable  for  killing  her,  if  the  jury 
were  satisfied,  as  they  must  have  been,  that 
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no  matter  what  was  done  at  the  hospital,  thj» 
pifitol-shot  wounde  which  he  inflicted  oper- 
ated to  cause  her  death. 

That  liability  for  homicide  does  not  depend 
upon  the  death  being  the  immediate  oonse- 
quenoe  of  the  injury  was  clearly  held  in  Cox 
y.  People,  80  N.  Y.  500,  where  it  was  eon- 
tended  that  the  deceased  died  from  fright  and 
not  from  the  assault  alleged  in  the  indict- 
ment. The  court  charged  the-  jury  that  '^if 
the  deceased  died  from  fright,  and  if  the 
fright  was  caused  by  the  yiolence  of  the 
prisoner  he  is  as  responsible,  and  can  as 
properly  be  convicted  under  this  indictment 
of  murder  in  ]bhe  first  degree  as  if  the  imme- 
diate result  of  hia  act  was  suffocation."  This 
instruction  was  upheld  by  the  Court  of  Ap 
peals,  which  said,  by  Andrews,  J.:  ''It  was 
not  necessary  in  order  to  convict  the  priAoner 
that  it  should  appear  that  his  actual  per- 
sonal yiolence  was  the  sola  and  immediate 
cause  of  the  death  of  the  deceased.  If  his 
violence  so  excited  the  terror  of  the  deceased 
that  she  died  from  the  fright,  and  she  would 
not  have  died  except  for  the  assault,  then  the 
prifloner's  act  was  in  law  the  cause  of  her 
death."     (p.  615.) 

The  earliest  consideration  given  by  the 
courts  in  England  to  the  negligent  treatment 
of  the  wounded  person. as  an  excuse  for  one 
subsequently  accused  of  homicide  appears  to 
have  been  in  Rew's  Case,  (J.  Kely.  26)  in 
the  reign  of  Charles  II,  wherein  one  Edward 
Rew  was  indicted  for  killing  his  brother,  and 
upon  the  evidence  it  was  resolved  "that  if 
one  gives  wounds  to  another  who  neglects 
the  cure  of  them»  or  is  disorderly,  and  doth 
not  keep  that  rule  which  a  person  wounded 
should  do ;  yet  if  he  die  it  is  murder  or  man- 
slaughter, according  as  the  case  is  in  the 
person  who  gave  the  wounds,  because  if  the 
wounds  had  not  been,  the  man  [272]  had  not 
died;  and  therefore  neglect  or  disorder  in  the 
person  who  received  the  wounds,  shall  not 
excuse  the  person  who  gave  them."  This  is 
in  accordance  \^:ith  the  rule  as  laid  down  by 
Hawkins:  "But  if  a  Person  hurt  by  another 
die  thereof  within  a  Year  and  a  Bay,  it  is 
no  Excuse  for  the  other  that  he  might  have 
reeoyered  if  he  had  not  neglected  to  take 
Care  of  himself."  (Hawkins'  Pleas  of  the 
Crown,  bk.  1,  ch.  13,  §  10.) 

The  law  of  England  as  it  exists  to-day  is 
thus  stated  in  Lord  Halsbury's  elaborate 
work  as  follows:  "If  a  dangerous  wound  is 
inflicted  and  death  results,  the  person  who 
inflicted  the  wound  is  criminally  responsible 
for  the  death,  although  the  person  wounded 
nei^leeted  to  use  proper  remedies;  or  refused 
to  submit  to  a  necessary  operation;  or  died 
after  such  an  operation  which  was  carefully 
and  properly  performed.  If  a  wound  is  given 
which  is  not  in  itself  mortal  or  dangerous, 
but  which  from  improper  treatment  becomes 
the  cause  of  death,  the  person  who  gave  the 
Ann.  Cas.  191GC. — 44. 
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wound  will  not  be  criminally  responsible  for 
the  death,  if  it  dearly  appears  that  the  death 
toas  caused  by  the  improper  treatment."  (0 
Halsbury's  Laws  of  England,  572.) 

Among  the  cases  cited  in  support  of  irthls 
statement  of  the  law  is  Reg.  y.  Holland,  2  M. 
&  Hob.  351,  which  was  tried  before  Maule, 
J.,  at  the  Liverpool  assizes  in  1841.  The 
prisoner  was  indicted  for  murder  by  having 
inflicted  divers  mortal  blows  and  wounds 
upon  one  Thomas  Garland,  including  a  cut 
upon  ;one  of  his  fingers.  Garland  refused  to 
allow  the  finger  to-be  amputated,  although 
the  attending  surgeon  advised  him  that  he 
would  imperil  his  life  by  his  refusal.  He 
eventually  died  of  lockjaw.  On  the  trial  it 
was  contended  in  behalf  of  the  prisoner  that 
the  cause  of  death  was  not  the  wound  which 
he  had  infiicted,  but  was  the  •  obstinate  re- 
fusal of  the  deceased  to  submit. to  surgical 
treatment  which  would  have  averted  the 
f«,tal  result.  Mr.  Jjastice  Maule,  however, 
instructed  the  jury  that  if  the  prisoner  will- 
fully and  without  any  [273]  justification  in.- 
fUcted  the  wound  which  was  ultimately  the 
oause  of  death,  the  prisoner  was  guilty  of 
murder;  that  for  this  purpose  it  made  no 
difference  whether  the  wound  was  in  its  own 
nature  instantly  mortal  or  whether  it  be- 
came the  cause  of  d^Ath  by  reason  of  the 
deceased  not  having  adopted  the  best  mode 
of  treatment,  and  that  the  real  question  was 
whether  in  the  end  the  wound  inflicted  by 
the  prisoner  was  the  cause  of  death. 

Where  the  wound  or  injury  has  contributed 
mediately  or  immediately  to  the  death  of  the 
injured  person  and  the  injury  was  neglected 
or  mismanaged,  to  warrant  the  escape  of  the 
person  inflicting  the  injury  from  the  respon- 
sibility for  the  killing,  the  subsequent  neg- 
lect or  mismanagement  must  have  been  the 
sole  cause  of  death.  (Wharton  on  Homicide 
[3d  ed.]  p.  41.) 

In  2  Bishop  on  Criminal  Law  (§  637  et 
seq.)  it  is  stated:  "Whenever  a  blow  is  in- 
flictied  under  circumstances  to  render  the 
party  inflicting  it  criminally  responsible  if 
deatii  follows,  he  will  be  deemed  guilty  of 
the  homicide  though  the  person  beaten  would 
have  died  from  other  causes,  or  would  not 
have  died  from  this  one  had  not  others  oper- 
ated with  it;  provided  the  blow  really  con- 
tributed either  mediately  or  inunediately  to 
the  death  in  a  degree  sufficient  for  the  law's 
notice."  (§  637.) 

"And  the  doctrine  is  established,  that  if 
the  blow  caused  the  death,  it  is  sufficient, 
though  the  individual  might  have  recovered 
had  he  used  proper  care  himself;  or  submit- 
ted to  a  surgical  operation,  to  which  he 
refused  submission;  or  had  the  surgeons 
treated  the  wound  properly."     (§  638.) 

"But  where  the  wound  is  not  of  itself  mor- 
tal, and  the  party  dies  in  consequence  solely 
of  the  improper  treatment,  not  at  all  of  the 
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wound,  the  result  is  otherwise.  And  it  is  the 
same- if  the  wounded  person  becomes  sick  and 
dies  of  an  independent  disease,  not  cbnneeted 
with  the  wound,  which  was  not  mortal.  But 
we  "should  not  suffer  these  '  prbpositions  to 
carry  Us  too  far;  because,  in  [274]  law^  if 
the  person  dies  by  the  action  of  tlie  wound, 
and  by  the  medical  or  surgical  action,  joint- 
ly, the  wound  must  clearly  be  regarded  suffix 
ciently  a  cause  of  the  death."     (§  639.) 

In  Com.  ▼.  Hackett,  2  Allen  (Mass.)  136, 
the  defendant  was  convicted  of  murder  of 
stabbing.  He  contended  that  the  evidence 
showed  that  the  wound  of  the  deceased  was 
unskillfully  and  improperly  treated  by  the 
surgeons.  Bigclow,  Ch.  J.,  after  quoting  from 
the  English  authorities,  said :  "The  well 
established  rule  of'  the  common  law  would 
seem  to  be, '  that  if  the  wound  Was  a  dan- 
gerous wound,  that  is,  calculated  to  endanger 
or  destroy  life,  and  death  ensued  therefromj 
it  is  a  sufficient  proof  of  the  offence  of  niur* 
der  or  manslaughter;  and  that  the  person 
who  inflicted  it  is  responsible,  though  it  may 
appear  that  the  deceased  might  have  recov- 
ered if  he  had  taken  proper  care  of  himself, 
or  submitted  to  a  surgical  operation,  or  that 
unskillful  or  improper  treatment  aggravated 
the  wound  and  contributed  to  the  death,  or 
that  death  was  immediately  caused  by  a  sur- 
gical operation  rendered  necessary  by  the 
condition  of  the  wound.  The  principle  upon 
which  this  rule  is  founded  is  one  of  universal 
application  and  lies  at  the  foundation  of  all 
our  criminal  jurisprudence.  It  is,  that  every 
person  is  to  be  held  to  contemplate  and  to  be 
responsible  for  the  natural  consequences  of 
his  own  acts.  If  a  person  inflicts  a  wound 
with  a  deadly  weapon  in  such  manner  as  to 
put  life  in  jeopardy,  and  death  follows  as  a 
consequence  of  this  felonious  and  wicked  act, 
it  does  not  alter  its  nature  or  diminish  its 
criminality  to  prove  that  other  causes  co- 
operated in  producing  the  fatal  result.  In- 
deed, it  may  be  said  that  neglect  of  the 
wound  or  its  unskillful  and  improper  treat- 
ment, which  were  of  themselves  consequences 
of  the  criminal  act,  which'  might  naturally 
follow  in  any  case,  must  in  law  be  deemed  to 
have  been  among  those  which  were  in  contem- 
plation of  the  guilty  party,  and  for  which  he 
IS  to  be  held  responsible." 

[275]  In  State  v.  Bantley,  44  Coiin.  637,  26 
Am.  Rep.  486,  the  defendant  inflicted  a  gun- 
shot wound  upon  the  deceased,  who  died 
eleven  days  thereafter  of  lockjaw.  There  was 
evidence  of  mismanagement  or  carelessnesb 
on  the  part  of  the  attending  physicians. 
Again  the  court,  after  citing  many  of  the 
same  authorities  cited  in  the  Hackett  Case 
(supra),  deduces  the  following  rule:  "If  one 
person  inflicts  upon  another  a  dangerous 
wound,  one  that  is  calculated  to  endanger 
and  destroy  life,  and  death  ensues  therefrom 
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within  a  year  and  a  day,  it  is  sufficient  proof 
of  the  oflfence  either  of  manslaughter  or  mur- 
der, as  the  case  may  be;  and  he  is  none  the 
iess  responsible  for  the  result  though  it  maj 
iippear  that  the  deceased  might  have  recor- 
ered  if  he  had  taken  pro^r  care  of  himself, 
or  that  unskillful  or  impi^oper  treatment  ag- 
gravated the  wound  and  contributed  to  his 
death." 

In  Com.  T.  Eisenhower,  181  Pa.  St.  470,  J7 
Atl.  621,  S9  Am.  St.  Hep.  670,  the  kilihg 
was  by  shooting  and  there  was  evidence  m 
the  cajge  that  the  attending  surgeon  treated 
the  wound  by  means  of  a'  drainage  tube 
which  found  its  way  into  the  spinal  cord  and 
thus  caused  death.  The  trial  court  in  re- 
ferring to  this  said:  "But  suppose  it  did, 
the  prisoner  cannot  escape  by  showing  that 
death  was  the  result  of  an  accident  occurring 
In  an  operation  which  his  felonious  act  made 
necessary.  There  is  no  pretense  that  the 
drainage  tubes  were  not  required  or  that  ther 
were  improperly  placed."  This  instmctioD 
was  declared  by  the  Supreme  Court  of  Penn- 
sylvania to  be  dearly'  correct. 

In  State  v.  Wood,  112  la.  411,  84  N.  W. 
620,  the  defendant  was  convicted  of  man- 
slaughter for  having  Committed  homicide  by 
means  of  a^n  assattU  upon  his  victim  with  his 
fists  and  feet,  infilling  mortal  wounds  of 
which  the  victim  died.  The  latter  had  im- 
proved under  medical  treatment  at  first  hot 
subsequently  empyema  set  in  resulting  in  hii 
death.  The  appellant  insisted  that  the  eri- 
dence  tended  to  show  that  but  for  mismu- 
agement  on  the  part  of  the  physician  be 
might  have  recovered,  and  that  the  jarj 
t276]  should  have  been  instructed,  if  the? 
so  found,  that  the  accused  could  not  be  con- 
victed of  manslaughter.  The  Supreme  Court 
of  Iowa  approved  the  rule  applicable  to  snHi 
a  case  as  thus  stated  by  Greenleaf:  *lf 
death  ensues  from  a  wound  given  in  malice, 
but  not,  in  its  nature,  mortal,  but  whirh, 
being  neglected  or  mismanaged,  the  partr 
died,  this  will  not  excuse  the  prisoner  ^o 
gave  it."  (S  Greenleaf  on  Bvidence,  f  131.) 
The  court  goes  on  to  say:  "The  true  reason 
for  not  allowing  the  defence  is  that  the  womid 
inflicted,  though  it  may  not  have  been  the 
only  cause,  yet  contributed,  mediately  or  in- 
termediately, to  the  death  of  the  person 
assaulted.  To  warrant  escape  from  the  respon- 
sibility for  the  killing,  the  subsequent  mit- 
management  or  neglect  must  have  been  the 
sole  cause  of  death.  No  principle  is  better 
settled  than  that  he  who,  by  his  wrongful 
act,  accelerates  or  hastens  death,  or  contrib- 
utes to  its  cause,  is  guilty  of  homicide;  and 
whether  this  be  murder  or  manslaughter  ne^ 
essarily  depends  on  the  intent  or  motive  bf 
which  the  person  making  it  was  actuated. 
The  court  rightly  instructed  that,  if  the  in- 
juries inflicted  by  the  defendant  directly  cen- 


BIS  N. 

tributed  to  produce  empyema  causing  death, 
he  was  guilty  of  taking  the  life  of  the  de- 
ceased; if  these  did  not  so  contribute,  he 
could  not  be  cbnvicted  of  murder  or  matt- 
slaughter." 

In  State  v.  Strong,  163  Mo.  648,  66  S.  W. 
78,  the  wound  was  inflicted  with  a  knife. 
An  instruction  by  the  trial  court  was  ap- 
proved which  was  to  the  effect  that  the  jury 
might  find  the  defendant  guilty  "notwith- 
standing ybu  may  also  find  and  believe  the 
testimony  that  unskilled  medical  treatment 
s^ravated  such  wound  and  that  deceased 
might  have  recovered  if  greater  care  and  skill 
had  been  employed  iu  treating  him.'' 

Further  illustrations  of  the  general  rule 
as  it  has  been  stated  may  be  found  in  People 
V.  Cook,  89  Mich.  236,  33  -Am.  Rep.  380; 
Kelley  v.  State,  53  Ind.  311 ;  Downing  v. 
State,  114  Qa.  30,  39  S.  E.  927;  Daughdrill 
V.  State,  113  Ala.  7,  34,  2VSo.  378;  State  v. 
Poote,  [TH}  58  8.  C.  218,  36  S.  E.  661; 
Clark  V.  Com.  90  Va.  360,  18  S.  E.  360,  and 
Coffman  v.  Coin,  10  Bush  (Ky.)   496. 

The  instructions  given  to' the  jury  by  the 
learned  trial  judge  on  this  phase  of  the  case 
before  us  being  in  strict  accordance  with  the 
settled  law  and  the  evidence  being  sufficient 
to  warrant  the  finding  that  the  wounds  in- 
fiicted  by  the  defendant  Operated  as  causes 
of  death  even  though  the  medical  treatment 
may  also  have  had  some  causative  influence, 
the  record  discloses  no  error  in  this  respect. 

The  only  other  point  which  requires  notice 
refers  to  the  admission  of  the  dying  declara- 
tion of  Anna  Klein,  tkken  by  the  coroner. 

It  appears  from  the  evidence  in  the  present 
case,  and  from  the  records  in  several  other 
capital  cases  which  have  recently  come  before 
us,  that  a  neW  custom  has  come  into  vogue 
among  coroners  in  reference  to  dying  declara- 
tions of  victims  of  crime.  A  printed  form  is 
prepared  by  these  ofiicers  for  use  in  obtaining 
such  declarations  upon  which  the  first  ques- 
tion is:  '*Do  you  now  believe  that  you  are 
about  to  dief"    Then  follow  these  questions: 

"Question :    Have  you  any  hope  of  recovery  . 
from  the  effects  of  the  injury  that  you  have 
received  V* 

"Question :  Are  you  willing  to  make  a  true 
statement  as  to  how  and  in  what  manner  you 
came  by  the  injury  from  which  you  are  now 
suflTering?" 

This  method  of  interrogation  by  reference 
to  printed  questions  is.  not  necessarily  objec- 
tionable in  itself  provided  the  questions  are 
put,  not  in  a  perfunctory  manner,  but  in  such 
a  way  as  to  impress  the  injured  person  with 
their  true  character  and  meaning.  On  the 
other  hand,  if  the  initial  inquiry  in  reference 
to  the  patient's  apprehension  of  death  is 
slurred  over  and  we  have  nothing  but  a  care- 
less assent,  perhaps  expretised  only  by  a  n6d 
to  the  question,  whether  the  patient  now  be- 
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lieVes  that  he  is  about  to  die,  there  is  an 
utter  absence  of  the  clear  and  unequivocal 
expression  of  the  certain  conviction  of  im- 
pending death  which  the  law  has  always  de- 
"manded  as  [278]  an -essential  prerequisite  to 
the  admission  of  unsworn  declarationaof  fact 
which  may  be  used  to  deprive  a  human,  being 
Of  his  life.  We  do  not  say  that  the  neces- 
sary emphasis  was  lacking  in  the  present 
case.  On  the  Contrary,  if  those  who  testified 
to  the  dying  declaration  here  may  be  beUeved 
the  Tietim  declared  in  express  words  that  she 
felt  she  would  die  and  that  she  had  no  hope 
of  recovery  from'  the  effects  of  the  injury 
which  she  had  received.  These  statements 
afforded  ample  ground  for  the  reception  of 
the  Statement  which  followed  as  to  the  eir- 
cmn^tances  of  the  fatal  shooting.  We  deem 
it  proper,  however,  to  call  attention  to  the 
tintoward  effects  which  may  fbllow  the  use 
of  printed  forms,  such  as  we  have  mentioned, 
unless  extreme  care  is  taken  by  the  inter- 
locutor to  impress  upon  the  wounded  person 
the  character  of  the  preliminary  inquiries 
relating  to  the  anticipation  of  death.  As  we 
have  already  intimated,  if  these  are  treated 
as  merely  formal  and  unimportant,  without 
taking  any  pains  to  make  sure  that  the  in- 
jured person  understands  them,  the  safe- 
guard which  the  law  exacts  in  such  cases 
may  be  entirely  wanting — in  the  absence  of 
certainty  that  the  patient  looks  upon  death 
as  an  inevitable  consequence  of  the  injury 
and  will,  therefore,  be  as  likely  to  tell  the 
truth  under  the  influence  of  that  apprehen- 
sion as  he  would  be  under  the  sanction  of  an 
oath  calling  God  to  witness  that  what  he  is 
about  to  say  is  true.  In  the  case  at  bar  the 
coroner  who  took  the  dying  declaration,  after 
testifying  that  he  had  a  printed  form  and  he 
took  the  questions  from  that  form,  said  he 
had  used  as  many  as  twenty  of  them  for  the 
purpose  of  taking  dying  declarations  within 
the  six  months  preceding  the  trial.  His  habit 
was  to  take  .the  printed. slip  containing  five 
printed  questions  out  of  his  pocket  and  put 
the  questions  to  the  patient  just  as  they 
were  on  the  slip.  It  can  readily  be  under- 
stood that  a  practice  of  this  kind  will  be 
likely  to  degenerate  into  a  mere  -perfunctory 
form;  and  we  deem  it  proper  to  refer  [279] 
to  the  matter  in  this  way  as  a  warning  to 
those  whose  duties  may  call  upon  them  to 
attend  dying  victims  of  crime.  The  precau- 
tions which  the  law  prescribes  to  insure  the 
existence  of  a  state  of  mind  on  the  part  of 
the  declarant  which  will  be  equivalent  to 
•  the  state  of  mind  produced  by  the  adminis- 
tration of  a  solemn  oath,  cannot  be  too  care- 
fully observed.  If  they  are  disregarded  in 
the  slightest  degree  the  evidentiary  value  of 
the  declaration  is  whcdly  destroyed. 
•  In  several  of  the  states  of  the  Union  the 
reception  in  criminal  eases  «f  dying  declara- 
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tiona  made  under  a  sense  of  impending  death, 
is  regulated  by  statute.  The  Texas  statute 
prescribes  that  in  order  to  render  declara- 
tions of  the  deceased  competent  eyidence,  it 
must  be  proved,  among  other  things^  that  the 
declaration  was  not  made  in  answer  to  in- 
terrogatories calculated  to  lead  the  deceased 
to  make  any  particular  statement.  (Texas 
Code  Crim.  Pro.  1895,  §  788.)  This  is  doubt- 
less the  rule  independent  of  any  statutory  en- 
actment; and  it  applies  to  the  statements  of 
the  wounded  person  in  regard  to  his  hope  of 
recovery  just  as  much  as  to  hiii  statemenib 
respecting  the  identity  of  his  assailant. 

We  find  no  error  of  law  or  fact  in  this  case 
which  calls  for  a  reversal  of  the  judgment. 
There  was  ample  evidence  of  an  intent  to 
kill;  the  necessary  premeditation  and  de- 
liberation could  well  be  found  by  the  jury; 
and  whether  the  treatment  that  the  wounded 
woman  received  at  the  hospital  was  all  that 
it  should  ihave  been  or  not,  the  conclusion  that 
the  pistol-shot  wounds  inflicted  by  the  defend- 
ant were  the  cause  of  her  death  was  warrant- 
ed by  the  proof  and  we  cannot  say  that  it 
was  wrong. 

The  judgment,  of  conviction  should  be  af- 
firmed. 

Werner,  Chase,  Collin,  Hogan,  Killer  and 
Cardozo,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 


NOTE. 

Faoi  that  Deatli  Seanlted  from  Svper- 
▼enias  Cause  aa  Defense  to  Cbarge  of 
Homicide. 

Treatment  of  Wounds,  692. 
Disease  Caused  by  Wounds,  693. 
Perilous  Condition  Created  by  Accused,  693. 
Independent  Supervening  Cause,  694. 


Treatment  of  Wounds,^ 

The  recent  cases  are  in  accord  with  the 
holding  in  Hamblin  v.  State,  81  Neb.  148,  16 
Ann.  Cas.  569,  that  where  a  person'  inflicts 
on  another  wounds  which  are  dangerous  or 
calculated  to  cause  death,  under  circum- 
stances rendering  the  person  inflicting  the 
wounds  criminally  guilty  therefor,  erroneous 
treatment  of  the  wound  or  of  the  wounded 
person  suffering  from  it,  which  merely  con- 
tributes to  the  death,  will  afford  no  pro- 
tection against  a  charge  of  imlawful  homi- 
cide. Johnson  v.  State,  64  Fla.  318,  59  So. 
894 ;  Allen  v.  State,  133  Ga.-  260,  65  S.  £. 
431 ;  Perdue  v.  State,  135  Ga.  277,  69  S.  E. 
184;  Quinn  v.  SUte,  106  Miss.  844,  64  Se. 
738.  And  see  the  reported  case.  Thus  in 
Johnson  v.  State,  supra,  wherein  it  was  con- 
tended by  the  defendant  that  the.  life  of  the 


deceased  who  had  been  cut  in  the  abdomen, 
might  have  been  saved  by  proper  surgery, 
the  court  said  that  one  cannot  escape  the 
penalties  for  an  act  which  on  point  of  fact 
produces  death,  though  the  death  might  pos- 
sibly have  been  averted  by  some  possible  mode 
of  treatment.  In  Quinn  v.  State,  106  Miss. 
844,  64  So.  738,  it  appeared  that  the  deceased 
was  struck  by  the  defendant  on  the  head  with 
an  empty  whisky  bottle,  fracturing  hie  skull. 
He  contracted  pneumonia  and  died  some  two 
months  after  the  wound  was  inflicted.  It 
was  maintained  that  he  had  not  received 
proper .  medicajl  treatment.  The  court  said: 
"It  is  undoubtedly,  the  law  that,  if  death  re- 
sults from  the  combined  effect  of  a  wound  in- 
flicted with  malice  and  of  a  disease  disoon- 
nected  from  the  wound  the  person  inflicting 
the  wound  is  guilty  ol  murder." 

But  where  a  person  inflicts  on  another  a 
wound,  not  of  itself  mortal  or  calculated  to 
produce  death,  and  the  injured  person  dies 
solely  because  of  improper  treatment  of  the 
wound,  the  fact  that  death  so  results  is  a 
good  defense  torn  charge  of  homicide.  State 
V.  Morahan,  7  Peim.  (Del.)  494,  77  AtL  488; 
Tibbs  V.  Com.  138  Ky..  558,  128  S.  W.  871; 
Quinn  v.  SUte,  106  Mi^s.  844,  64  So.  738;  Mc- 
Millan V.  State,  58  Tex.  Crim.  525,  126  S.  W. 
875.  And  see  the  reported  case.  Thus  in 
Quinn  v«  State,  supra,  the  court  said  thp 
law  was  that  if  the  wound,  was  not  "in  iis 
nature  mortal^  and  death  results  solely  from 
an  entirely  independent  cause,  the  person  in- 
flicting the  wound  cannot  be  held  reaponsible 
for  the  death.''  And  in  McMillan  v.  State,  5S 
Tex.  Crim.  525,  126  S^  W.  875,  the  same  rule 
was  affirmed,  the  court  saying:  '^ Appellant 
was  entitled  to  have  the  jury  instructed  as 
requested  by  him,  that  if  the  death  of  de- 
ooased  was  brought  about  by  improper  treat- 
ment or  gross  neglect  of  the  physicians,  he 
would  not  be  guilty  of  the  homicide.  The 
eviden^ie,  even  as  briefly  stated  in  the  fore- 
going portion  of  the  opinion,  suggests  that 
it  may  have  been  the  improper  treatment 
that  brought  about  the  peritonitis  which  re- 
sulted fatally.  It  was  an  issue  before  the 
jury  on  the  facts  sharply  drawn  and  strongly 
presented." 

Where  a  wound  i^  apparently  mortal,  and 
a  surgical  operation  is  performed  in  a  proper 
manner,  under  circumstances  which  render  it 
necessary,  in  the  opinion  of  competent  sur- 
geons, though  the  operation  is  itself  the  im- 
mediate cause  of  the  death  the  person  who 
inflicted  the  wound  will  be  responsible.  Peo- 
ple V.  Williams,  27  Cal.  App.  397,  149  Pac 
768;  State  v.  Gabriella,  163  la.  297,  144  N, 
W.  9;  McCoy  v.  Com.  149  Ky.  447,  149  S.  W. 
903;  Odencal  v.  SUte,  128  Tpnn.  60.  157  S.  W. 
419.  Thus  in  People  v.  Williams,  aupra. 
wherein  it  appeared  that  the  death  of  a 
person  feloniously  shot  was  due  to  the  shock 
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of  the  wotuiii  and  of  the  operation  for  the 
removal  of  the  bullet,  it  waa  held  that  the 
wound  was  the  primary  cause.     The  court 
said  that  "it  was  immaterial  to  know,  and 
therefore  the   trial  court  rightfully  refused 
to  permit  the  defendant  to  show,  whether  or 
not   the   deceased   would   have   survived   the 
shock  of  the  wound  in  the  absence  of  natural- 
ly   resulting    complications."      In    State    v. 
Gabriella,  163  la.  a»T,  144  X.  W.  9,  it  ap- 
pcared  that  immediatelly  after  a  shooting  the 
victim  was  taken  to  a  hospital  where  he  was 
operated  on  with   a  view  of   improving  his 
condition  and  saving  his  life.    The  trial  judge 
rejected  evidence  offered  by  the  defendant  •*to 
show  that  the  operation  was  not  performed 
in  a  manner  that  a  reasonably  prudent  .doctor 
would  perform  the  same."    Affirming  a  judg- 
ment of  conviction  for  manslaughter  the  court 
said:      '*There  4s  no  claim  that-  Tnrao-  had 
recovered  from  his  wound  at  the  time  of  the 
operation,  nor  that  there  was  any  evil  intent 
in  the  performance  of  the  operation,  nor  that 
it  was  performed  for  any  other  purpose  than 
in  a  good-faith  attempt  to  save  the  life  of  the 
patient.     Lack  of  skill  or  bad  judgment  or 
mere  negligence  in  any  form  on  the  part  ol 
the  surgeon  will  not  avail  the  slayer  to  pro^ 
tect  him  againdt  the  final  consequences  of  his 
wrongful  act."     So  in  Odeneal  v.  State,  128 
Tenn,    60,   157    S.    W.   419,   the   court   said: 
"Qnfs    who   unlawfully    inflicts   a    dangerou9 
wound  upon  another  is  held  for  the  conse- 
quences  flowing  from   such   injury,   whether 
the  sequence  be  direct  or  through  the  opera- 
tion of  intermediate  agencies  dependent  upon 
and  arinag  out.  >o<-  the  original  oauae.    .Ovi 
of  these  dependent^  oecurrenees  is  the  neces- 
sity of  surgical  aid,  which  may  eventaate  as 
the  immediate  cause  of  death.     Surgical  aid 
must  be  employed,  with  the  attendant  risks. 
Surgeons   are   not   Infallible.     Tliey   are   re- 
quir<?d  to  have  and  exercise  only  reasonable 
akill,  measured  by  the  rules  of  tlicir  art  or 
profession.      When    the   accused    inflicts    the 
injury  that  necessitates  the  operation,  he  is 
held    to    assume   the   risk    attendant   on    it. 
Much  is  required  before  the  surgeons  can  be 
substituted  for  the  defendant." 

The  recent  cases  are  agreed  that  the  failure 
of  a  person  feloniously  wounded  to  procure 
treatment  for  his  wounds,  or  improper  con- 
duct on  his  part  aggravating  his  injuries,  is 
no  defense  to  a  charge  of  homicide  against 
the  person  causing  the  wounds.  State  v, 
Morahan,  7  l*enn.  (Del.)  494,  77  Atl.  488; 
Hollywood  V.  State,  1?  Wyo.  493,  120  Pac. 
471.  rehearing  denied  19  Wyo.  5^2,  122  Pac. 
588,  In  the  case  last  cited,  wherein  it  was 
contended  that  the  deceased  by  the  use  of 
opium  caused  hypostatic  pneumonia  to  set 
in,  the  court  said:  "The  use  of  opium  or 
morphine  by  the  deceased  was  not  a  defense, 
e^cn  though  it  may  have  contributed  to  the 
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death  of  deceased,  unless  it  was  the  sole 
cause  of  the  death,  or  that  death  resulted  from 
the  use  of  morphine  as  a  cause  independent 
and  distinct  from  the  wound.'' 

l>i(tease  Caused  hy  Wounds, 

• 

The  recent  cases  are  in  accord  in  holding 
that   where   a   person    wounds   another,   and 
death   occurs  from  a   disease  which   can   be 
directly  traced  to  the  wound,  the  person  in- 
flicting the  injuries  is  liable  to  the  same  ex- 
tent as   though   the  wound   had  caused   the 
death.     Dumas  v.  State,  159  Ala.  42,  49  So. 
224,  133  Am.  St.  Rep.  17  (blood  poisoning)  ; 
State  V.  Block,  87   Conn.  573,   89  Atl.   167, 
49    L.R.A.(NJS.)     913     (delirium    tremens); 
State  V.  Harmon    (Del.)   92  Atl.  853    (lock- 
jaw) ;  Clements  v.  State,  141  Ga.  667,  81  S. 
£.  1117    (blood  poisoning);  State  v.  James, 
123  Minn.  487,  144  N.  W.  216   (pneumonia)  ; 
Terrell     v.     State,     10     OkU.     Crim.     488, 
138     Pac.     1039     (blood    clots     in     heart) ; 
Paschal    v.    State    (Tex.)     174    S.    W.    1057 
(lepto  meningitis).     Thus  in  State  v.  Har- 
moiif  supra,  the  court  saiji  that  "if  the  lock- 
jaw which  it  is  alleged  was  the  direct  cau^e 
of    Rickits'    death    resulted    from    the   knife 
wounds    inflicted   by   the  prisoner,   then   the 
death  was  caused  by  said  wounds.''     And  in 
Dumas   v.    State,    159   Ala.   42,   49    So.   224, 
133  Am.   St.   Rep.  17,  wherein  it  appeared 
that  blood   poiaoning   set   in   and   death   re- 
sulted from  the  wound  inflicted,  it  was  held 
that  the  defendant  could  not  minimize  his 
criminal   act   by   showing   that   the   wounds 
were. at  first  trifling  and  that,  the  victim  was 
so  diseased  as  to  become  infected  more  readily 
with  blood  poison.     So  in  State  v.  Block,  87 
Conn.  573,  89  Atl.  167,  49  L.R.A.(N.S.)   913, 
it  appeared  that  deceased  while  being  driven 
in  an  automobile  at  a  dangerous  and  reckless 
rate  of  speed  by  the  defendant  was  thrown 
therefrom.    The  deceased  was  suffering  from 
an  alcoholic  brain  and  delirium  tremens  en- 
sued from  the  fall.    It  was  held  that  the  fall 
was  the  legal  cause  of  his  death.    The  court 
taid:     ''The  judge  in  the  present  case  told 
the  jury,  in  substance,  that  it  was  sufficient 
if  they  found  from  the  evidence  that  the  in- 
juries received  by  Gilbert  in  his  fall  from 
the    automobile    caused    delirium    tremens, 
which  caused  hia  death,  and  that  the  delirium 
tremens  would  not  have  occurred  and  caused 
his  death  if  the  wounds  received  from  the 
fall   had   not  been   received.     These  instruc- 
tions are  in  conformity  with  the  principles  of 
law  above  indicated." 

Perilous  Condition  Created  hy  Accuseds 

It  has  been  held  recently  that  where  a 
person  by  the  use  of  force,  applied  either  to 
the  body  or  mind,  compels  another  person  to 
do   that   which   causes   his   death,   he   is 
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much  responsible  for  the  death  as  though  he 
had  caused  it  with  his  own  hands.  Rex  t. 
Hayward,  21  Cox  C.  C.  (Eng.)  692;  State  v. 
Angelina,  73  W.  Va.  146,  80  S.  E.  141,  .51 
L.R.A.(N.S.)  877.  In  the  case  first  cited  it 
appeared  that  the  death  of.^a  w^ife  was  due 
to  physical  exertion  and  fright  on  her  part 
caused  by  the  violent  conduct  of  her  husband. 
The  court  held  that  the  evidence  was  sufficient 
to  support  a  conviction  for  manslaughter  and 
that  proof  of  actual  physical  violence  was 
not  necessary.  And  in  State  v.  Angelina, 
sUpra,  it  appeared'  that  the  defendant  in- 
flicted a  mortal  wound  on  the  deceased  who 
within  a  minute  and  a  half  thereafter  shot 
himself  in  the  head  from  which  wounds  he 
died  in  about  twenty  minutes.  The  Court 
said:  "On  the  evidence  before  the  jury  at 
the  trial,  the  proper  theory  of  the  state's 
instructions  should  have  been  a  mortal  wound 
by  defendant,  and  that  the  self-inflicted  in- 
jury by  deceased,  though  it  may  have  been  thte 
proximate  cause  of  death,  was  not  the  act 
of  an  intervening  responsible  agent,  but  of 
one  rendered  irresponsible  by  the  wound  in- 
flicted by  defendant,  and  ad  the  natural  te- 
suit  of  that  wound,  the  causing  cause  of  the 
immediate  death  of  deceased." 

Independent  Supervening  Cause. 

Where  it  appears  that  the  act  of  the  ac^ 
cuised  was  not  the  proximate  cause  of  the 
death  of  the  person  for  whose  murder  he  is 
being  prosecuted,  but  that  another  cause  in- 
tervened, with  which  he  was  in  no  way  con- 
nected, and  but  for  which  death  would  not 
have  Occurred,'  the  supeirvening  cause  is  a 
good  defense  to  the  charge  of  homicide.  See 
State  V.  Angelina,  73  W.  Va.  146,  80  S.  E. 
141,  51  L.R.A.(N.S.)  877.  Compare  Hender- 
son V.  State,  11  Ala.  App.  87,  65  So.  721.  In 
the  case  first  cited,  the  court  said  that  the 
well  established  rule  or  principle  of  homicide 
was  that  "if  after  a  mortal  blow  or  wound 
is  inflicted  by  one  person  another  independent 
responsible  agent  in  no  way  connected  in 
causal  relation  with  the  first,  intervenes  and 
wrongfully  inflicts  another  irijury,  the  proxi- 
mate cause  of  the  homicide,  the  latter  and 
not  the  former  is  guilty  of  the  murder/' 

But  in  Henderson  v.  State,  11  Ala;  App.  37, 
65  So.  721,  it  appeared  that  the  deceased  was 
first  stabbed  by  the  defendant,  and  then  shot 
by  his  son,  dying  shortly  thereafter.  Affirm- 
ing a  conviction  of  murder  in  the  second  de^ 
gree  the  court  said:  "Under  the  law,  if  the 
jury  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  knife  wound  inflicted 
by  the  defendant  contributed  to  the  deeith  ^f 
deceased,  then  deleiBdant  would  be  guilty- of 
the  homicide,  notwithstanding  the  jury  may 
not  have  .believed  that  death  would  have 
inevitably  followed  from  such  knife  wound 


alone^  and  notwithstanding  they  may  not 
have  believed  that  there  was  any  -  preconcert 
or- community,  of  purpose  between  defendant 
and  his  sqn." 
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MACOMBER  ET  AIw 

Michigan  Supreme  Court— April  7»  1914. 
ISO  Mich.  120;  146  Jf,  W.  &T4:. 


Bsok«rs  —  Blclat  to   CompeiiMitioiK  — 
Ability  of  Purchaser. 

A  person,  employed  to  arrange  for,  adver- 
tise, and  conduct  an  auction  sale  of  lands, 
whether  called  a  sales  manager,  with  a 
salary  and  expenses  and  a  right  to  one-half 
the  net  profits  or  a  broker, '  cannot  recover, 
unless  there  is  a  sale  or  the  production  of 
some  one  able  and  willing  to  pui^ehase  ac* 
cording  to  the  terms  previously  agreed-upon 
between  him  and  the  owners  or  on  ternxs 
agreeable  to  the  owjiers;  and  hence,  in  an 
action  for  compensation,  evidence  as  to  the 
pecuniary  responsibility  of  on^  to  whom  the 
property  was  struck  off,  but  who  was  never 
in  a  position  to  buy  the  land,  is  properly  re- 
ceived 

[See  139  Am.  St.  Rep.  250;  4  R.  C.  L.  tit. 
Broker;  p.  309.] 

Witnesses  -^  Oomfideatial  GoauD&iiaie*- 
tions  «-  Stemosrapbes. 

In  an  action  f<»'  compensation  under  a  con- 
tract to  arrange  for,  advertise,  and  conduct 
an  auction  sale  of  lauds  for  an  agreed  price 
and  expenses,  the  testimony  of  a  stenographer, 
employed  to  assist  plaintiff  and  paid  out  of 
the  expense  fund  which  came  out  of  the 
proceeds  of  sales,  concerning  matters  taken 
from  plaintiff's  books,  is  not  privileged,  as 
she  owed  no  duty  to  plaintiff  that  she  did 
not  owe  to  defendants,  and  neither  she  nor 
plaintiff  had  any  right  to  withhold  informa- 
tion from  defendants. 
.    [See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Montcalm  county: 
Davis,  Judge. 

Action  to  recover  commiissiqns.  Hiomas  F. 
B.  Sotham,  .plaintiff,  and  Esther  Macomber 
et  al.,  defendants.  Judgment  for  plaintiff 
for  less  than  amount  claimed.  Plaintiff 
brings  error.  The  facts  are  stated  in  the 
opinion.    Affibhed. 

Laurence  W.  Smith  for  plaintiff  in  error. 
y.  0,  Qri9i/pol4  and  S.  P.  Kennedy  iot  de- 
fendant in  error. 


$OTHAlft  ▼.  MAC0MBE8. 
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[121 J  M.OORC,  J.— .This  action  is  brought  to 
lecover  commi^sioDs  claimed  to  have  beea 
earned  by  the  plaintiff  on  the  Bale  of  variouB 
parcels  of  land  in  and  about  lAkeview,  Mont- 
calm county,  Mich.;  some  of  tbe  sales  being 
consummated  and  others,  it  is  claimed^  being 
defeated  by  the  actions  of  the  vendors.  It  is 
also  sought  to  recover  a  percentage  of  the 
cost  of  conducting  the  sale. 

The  firm  of  Macomber  k  Bale  owned  many 
thousands  of  ftcree  of  wild  and  improved  lands 
in  and  around  X^al^eview. .  Mr.  Macomber  died,' 
and  his  wife,  Esther  Macomber,  as  executrix,, 
and  Charles  M.  Miller,  as  executor,  with  the 
will  annexed,  aasumod  the  administration  of 
his  estate. 

It  is  claimed  by  plaintiff  as  follows: 

*That  plaintiff  .should  undertake  to  sell  ail 
the  lands  defendants  owned  about  Lakeview. 

"He  was  to  arrange  for,  advertise,  and  con- 
duct the  auction  sale  of  tJiese  lands,  and  was 
to  receive  the; awn  of  $1^000  and.  his  expenses 
in  any  event.  A  list  price  was  placed  <m  each 
lot,  and  in  the  event  that  the  total  saJleA 
amounted  to  more  than  the  list  plus  the  ex- 
penses of  sale,  including  $1,000  for  plaintiff, 
then  and  in  that  case  s^cli  excess  was  to  be^ 
equally  divided  between  plaintiff  and  the  de- 
fendants;  the  plaintiff  receiving  one-half. 
All  expenses  were  to  be  borne  by  the  defend* 
ants.  .... 

[122]  *at  is.cUimedby  the  plaintiff  that 
certain  village  property  wsa  put  into  tlie  sale 
in  tlM  disposal  of  which  he  was  to  have  no  in* 
terest,  except  that  these  lota  were  to  bear 
their  pro  mta  of  the  general  sale-  expensey 
which,,  in  the  event  of  a  surplus,  would  itkvaet 
one-half  to  his  benefit." 

Thia  claim  is  not  admitted  by  the  defend** 
ants.' 

'The  plaintiff  claims  also  for  the  repairs 
necessarily  made  to  his -automobile;  for  parte 
snd  tires  worn  out  in  the  sale  service." 

This  claim  is  not  admitted"  by  defendants. 

After  the  arrangement  was  made,  an  elabo- 
rate illustrated  catalogue  of  00  pages,  con- 
taining maps,  landscape  views,  pictures  of 
State  and  other  bnildings,  advertising  for 
sale  111  tracts  of  land  at  auction,  which  was 
to  be  held  September  6th,  7th,  and  8th^  and 
Octobier  4tb,  5th,  and  0th,  was  published  and' 
freely^  eirenlated.  This  catalogue  advertised 
special  low-rate,  round-trip  excursion  rates, 
llie  announcement  waS' signed  as  follows: 

"Lakeview,  Michigan,  July  15th,  1011. 

"Estate  of  Allen  Macomber,  Deceased. 

"Esther  Macomber,  Admhiiatratrix. 

"Charles  M.  Miller,  Administrritor. 

"Macoipber  k  Bale. 

"John  J.  Bale. 

"Sotham  k  Sons  Land  Co. 

"Carey  M.  Jones,  Auctipneer. 

"T.  F.  B.  Sotham,  isale  Manager." 


At  the  close  of  the  catalogue  were  printed- 
12  rules  and  regulations  in  relation  to  the 
sale.  The  following  of  which  are  important, 
in  this  litigation: 

"Rule-. IV. — Deposit.  Whenever  the  auc- 
tioneer shall  declare  any  lot  (subdivision  of 
lot,  or  combination  of  lots)  sold,  the  buyer  or 
buyers  thereof  shall  forthwith  dex>08it  at  least 
ten  per  cent,  of  the  purchase  price  with  th,e 
clerk  of  the  sale  as  a  first  payment.  Such 
deposits  may  be  made  in  currency,  bank  draft, 
certificate  o£  deposit  or  certified  check,  en- 
dorsed to  the  [123]  satisfaction  of  the  clerk. 
In  event  any  buyer  should  fail  or  neglect  to 
satisfactorily  settle  such  first  payment,  the 
auctioneer  may  declare  sale  void  and  there- 
after resell  the  premises  in  question." 

"I^ule  IX. — ^Terms:  C<uh  or  its  equvoor 
lent.  Half  cash  with  moi;tgage  on  land  pur- 
chased to  secure  payment  .of  balance  will  be 
deemed  the  same  as  all  cash*  Earnest,  capa- 
ble, honest  wprkers  desiring  to  buy  on  smaller 
cash  payments  will  be  accommodated,  but  b^. 
fore  bidding  should  arrange  for  credit  with 
the  sale  manager.  Such  sales  will  be  covered 
by  contract.  Interest  on  all  deferred  pay*, 
ments  will  be  at  the  rate  of  six  per  cent,  per 
annum.  Time  to  suit  purchaser  within  5-year 
limit  unless  other^^'ise  agreed. 

"Kule  X.— Settlements.  The  right  is  re- 
served to  the  vendors  to  declare  off  any  sale 
or  sales  not  satisfatorily  settled  for  within 
ten  days  from  date  of  such  Bale  and  to  declare 
any  payment  or  payments  under  Rule  IV 
forfeited  thereafter. 

"Kule  XI. — Commissions.  One  commission, 
of  one  dollar  ($1.00)  per  acre,  on  each  lot  or 
subdivision  of  lot  sold  and  satisfactorily  set- 
tled for,  will  be  paid  land  agents  who  com- 
ply witjh  the  following  conditions.  Said  land 
ag^t  must  attend  sale  in  person.  .  .  . 
I^uch  names  must  be  filed  at  least  twenty- 
four  hours  prior  to  clients'  purchase  at  sale; 
otherwise  the  agent  will  forfeit  any  commis- 
sion rights  that  could  accrue  hereunder. 

"XII.  Any  and  all  statements,  offers,  bids,, 
sales,  payments  or  settlements  made  by  buy- 
er, seller  or  agents  of  either,  at  these  auc- 
tions are  subject  to  these  rul^.  The  right  to. 
interpret  these  rules  is  strictly  reserved  toi 
and  in  the  vendors.'* 

Part  of  the  lands  were  sold  and  part  were 
not.  ThQ  parties  to  this  litigation  could  not 
agree  as  to  .the  compensation  due  the  plain-^ 
tiff,  and  this  )?uit  was  comraenced  by  summons^, 
followed  latei* .  by  a  declaration  on  all  the 
common  counts  in  assumpsit.  This  w'as  fol- 
lowed by  a,  bill  of  particulars  for  "conunis- 
sion  due  as  per  contracts  earned  on  the  fol- 
lowing pieces  of  real  estate."  Then  followed 
the  lot  numbers  and  the  expense  account.  The 
case  ^Biras  put  at  issue,  and  early  in  the  trial 
the  respective  counsel  made  concessions  [124] 
that  simplified  tiie  issues*    It  was  conceded 
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by  defendants  that  the  profits  on  the  land 
sold  were  $5,485,  less  the  expenses  incurred, 
which,  including  $1,000  for  plaintiff's  salary, 
amounted  to  $5,062.32,  and  that  if  the  lands 
sold  on  contract  were  to  be  counted  as  though 
sold  for  cash,  there  was  due  plaintiff  $234.13. 
This  made  no  allowance  for  automobile  re- 
pairs, salaries  to  the  sons  of  plaintiff  for  act- 
ing as  chauffeurs,  or  for  the  making  of  a  map ; 
it  being  the  claim  of  defendants  that  plaintiff 
was  not  entitled  to  any  allowances  on  these 
claims,  except  for  the  map,  and  as  to  that 
the  parties  could  not  agree  as  to  the  amount. 

The  trial  judge  submitted  these  two  claims 
to  the  jury,  who  returned  a  verdict  of  $25 
for  the  map,  and  $300  for  chauffeurs'  salaries 
and  automobile  repairs,  and  a  verdict  and 
judgment  were  entered  in  favor  of  the  plain- 
tiff for  $500.25.  The  defendants  have  not  ap- 
pealed. The  plaintiff  has  brought  the  caso 
here  by  writ  of  error. 

The  first  question  we  will  consider  is  wheth< 
er  the  jury  should  have  been  allowed  to  assess 
some  damages  because  certain  village  proper- 
ties should  have  borne  their  pro  rata  share  of 
the  general  sale  expense.  It  was  the  claim 
of  defendants  that  these  lands  were  put  in  the 
catalogue,  at  the  request  of  plaintiff,  for  ad- 
vertising purposes  only,  and  that  plaintiff's 
claim  that  they  should  bear  part  of  the  ex- 
pense was  untenable.  The  court  was  of  the' 
opinion  that  in  any  event  there  was  no  show- 
ing which  would  warrant  an  intelligent  ap- 
portionment pro  rata  of  these  expenses. 
Counsel  does  not  suggest  in  his  brief  whether 
it'  should  be  upon  the  basis  of  values,  or  acre- 
age, or  number  of  lots.  We  agree  with  the 
judge  that  there  is  no  basis  for  intelligently 
arriving  at  an  amount  for  thid  purpose. 

The  special  grievance  of  the  plaintiff  is 
that  the  court  decided,  as  a  matter  of  law, 
that  he  was  not  [125]  entitled  to  compensa- 
tion as  to  various  lots  of  land,  where  no  sale 
was,  in  fact,  made.  It  will  not  be  necessary 
to  discuss  in  this  opinion  each  lot  which  was 
offered  for  sale,  and  struck  off  to  a  bidder,  as 
is  done  by  counsel  in  their  brief;  We  will 
take  up  the  most  important  items,  and  the 
ones  most  favorable  to  the  claim  oi  plaintiff. 
Those  are  lot  6  and  lot  7. 

We  now  quote  from  the  brief: 

"Tx)t  6  was  struck  off  to  Hi  ley  Warner  at 
$22,000  and  sold  to  him.  Lot  7  was  struck 
off  to  the  same  buyer  at  $1,800,  making  a 
total  of  $23,800.  Before  the  bidding  started, 
Bale  and  plaintiff  urged  Warner  to  bid. 
Warner  told  them  he  couldn't  comply  with 
the  rule  as  to  1  per  cent,  down,  and  defend- 
ant Bale  told"  him  to  bid,  and  he  would  take 
care  of  hiih,  give  him  time  on  the  10  per  cent, 
and  on  the  balance.  Warner  told  him  he 
thought  he  could  interest  other  parties  in  it. 
It  was  struck  off  to  him  in  the  presence  of 
defendants  Bale  and  Miller. 


*'Bale  told  Warner  that  whatever  arrange- 
ment he  made  with  Sotham  as  to  time  was  all 
right  with  him.  Sotham  told  him  he  could 
have  20  days  on  the  10  p^r  cent.,  and  90  days 
or  longer  on  the  balance,  to  be  half  cash  and 
half  mortgage  or  all  cash.  Accordingly  War- 
ner gave  a  check  due  in  20  days,  which  sat- 
isfied Sotham  and  Bale,  but  not  defendant 
Miller,  and  one  due  in  10  days  was  substitut- 
ed. 

''Warner  interested  Meade,  Sandell,  Lam- 
bertson,  and  Chappell  in  the  deal,  and  they 
agreed  to  finance  him  and  give  him  one-fifth 
of  the  profits.  Warner  told  Bale  he  had  in- 
tereiited  Lambertson  and  Chappell,  and  that 
they  would  back  him.  Then  Sotham  sent 
Exhibit  19  to  W^amer  and  to  the  bank  at 
which  the  check  was  payable,  attempting  to 
change  the  terms  and  get  the  balance  above 
the  10  per  cent,  in  cash  fm  the  same  day  the 
check  was  due. 

"Sotham  and  the  vendors  went  to  Belding 
the  day  the  cheek  was  due,  and  met  Warner 
and  his  people.  The  Belding  people  objected 
to  the  change  in  terms,  and  <^ered  to  pay  the 
10  per  cent,  check  of  $2,380  that  day,  and  to 
bind  themselves  to  pay  the  rest  within  30 
days,  reserving  the  right  to  give  a  mortgage 
of  $12,000.  This  was  agreed  to  by  all  parties. 
Th«n  [126]  the  dispute  arose  over  the  form 
by  which  this  agreement  should  be  set  forth. 
Defendant  Miller  wanted  a  bond  to  guarantee 
payment  of  Warner's  bid,  and  would  not  sign 
a  land  contract  setting  forth  the  agreement 
that  was  reaehed,  on  the  advice  of  his  attor- 
ney. The  check  was  not  protested  until  after 
the  Belding  meeting.  At  that  time  they  were 
ready  to  pay  it.  The  financial  ability  of  the 
Belding  parties  up  to  the  $12,000  to  be  cov- 
ered by  mortgage  was  conceded  on  the  trial. 

''After  this  deal  fell  through,  8otham  read- 
vertised  lota  1  to  7  for  the  October  auction  in 
his  circular  oi  September  23d,  but  they  were 
not  offered  in  that  auction.    .    .    . 

"The  firat  assignment  of  error  relates  to 
the  court's  allowing  the  witness  Warner  to 
answer  the  folowing  question:  'Q.  What 
property  did  you  have  in  September,  1911?* 
(the  time  of  the  sale).  Unless  the  test  of 
our  performance  is  the  buyer's  ability  at  the 
time  of  the  sale  to  pay  the  purchase  price, 
the  question  was  immaterial,  and  the  answer 
should  not  have  been  received.  Under  tho 
agreement  as  to  the  conduct  of  the  sale,  the 
vendors — ^that  is,  the  defendants — ^were  to 
pass  on  all  credits.  This  would  necessarily 
negative  the  idea  of  any  guaranty  ou  the  part 
of  the  plaintiff  of  the  financial  ability  of  any 
purchaser.  Nowhere  in  the  correspondence 
is  any  such  idea  hinted  at.  In  tliis  connection 
let  it  be  noted  from  a  reading  of  Exhibit  6, 
which  forms  the  basis  of  the  agreement,  that 
plaintiff  was  bound  only  as  a  sale  manager, 
and  is  not  held  as  strictly  as  a  broker  would 
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be.  His  duty  congiated  in  wprking  out  a  i^an 
and  putting  it  through.  He  was  to  run  the 
sale  and  advertise  it.  He  lacked  nuny  char- 
acteristics of  a  broker.  But,  even  if  he  is 
considered  as  a  broker,  without  an  agreement 
on  his  part  to  guarantee  the  financial  ability 
of  a  buyer,  such  ability  or  inability  is  im- 
material in  an  action  for  commissions. 

"Before  citing  authorities  on  .this  proposi- 
tion, I  desire  to  call  the  court's  attention  to 
another  matter  directly  connected  with  it, 
viz.,  that,  where  a  purhaser  is  presented  who 
is  readgr  and  willing  to  sign  a  eontract  in  com- 
pliance with  his  offer,  the  failure  of  the  ven- 
dor to  require  such  a  contract  is  no  defense 
to  an  action  for  commissions  if  the  sale  falls 
through,  [127]  and  to  argue  from  that  the 
proposition  demonstrated  by  the  cases  that 
where  buyer  and  seller  enter  into  a  contract 
of  sale,  the  agent's  commissions  are  not  there* 
after  defeated  by  the  financial  inability  of  the 
purchaser  to  perform.  Consequently  it  is  our 
claim  in  this  case,  under  this  assignment,  that 
Warner  is  to  be  treated  as  having  entered 
into  a  bindhtg  contract  to  buy,  and  hit 
financial  ability  to  carry  that  out  being  im- 
material, the  question  and  answer  excepted  to 
should  not  have  been  received." 

The  defendants  do  not  admit  the  truth  of 
the  statements  of  counsel  as  we  have  stated 
them,  but  it  may  be  safely  assumed  counsel 
will  make  as  favorable  a  claim  for  his  client 
as  the  record  will  warrant. 

The  foregoing  claim  raises  the  pivotal  ques- 
tions in  the  case.  Mr.  Warner  testified  as  to 
the  extent  of  his  property.  When  he  gave  the 
check  referred  to,  he  had  not  to  exceed  $109 
in  the  bank.  He  had  some  horses  and  other 
personal  property,  all  of  which  was  chattel 
mortgaged.  Exhibit  19  referred  to  in  the 
brief  of  counsel  for  appellant,  which  we  have 
quoted,  reads: 

"Lakeview,  Mich.,  Sept.  7,  1911. 

''Hiley  Warner,  Orleans,  Mich.,  to  Ma- 
comber  &  Bale,  Dr.  to  lots  1,  2,  3,  4,  5,  6,  and 
7  of  land  catalogue,  $23,800.00.  Due  this  day 
according  to  Hule  4  of  the  sale  rules  and  regu^ 
lations,  a  deposit  of  ten  per  cent.,  or  $2,380.00, 
for  which,  purely  as  an  accommodation  to  Mr. 
Warner,  he  was  allowed  tp  deposit  a  ten-day 
check,  due- on  or  before  September  18,  1911. 
The  balance  of  purchase  price,  $21,420.00,  to 
be  paid  in  cash  on  or  before  September  21, 
1911,  at  the  Farmers'  Sl  Merchants'  State 
bank  of  Lakeview,  Michigan. 

''N.  B.  Should  the  ten-day  check  for  $2,- 
380  not  be  paid  on  presentation  September  18, 
1911,  the  sale  will  be  declared  off,  and  bill 
rendered  for  such  damages  as  may  have  been 
done.  Should  the  check  for  $2,380  be  paid  on 
September  18,  1911,  as  agreed  the  said  $2,380 
will  be  held  as  a  deposit  under  Rule  4,  and 
forfeited  as  liquidated  damages  in  event  the 
balance  of  $21,420  is. not  paid  in  cash  or  its 


equivalent  on  the  date  and  in  the  manner 
hereinbefore  provided," 

[128]  This  exhibit  was  prepared  and  sent 
by  the  plaintiff,  indicating  his  understanding 
of  the  situation.  Notwithstanding  the  im- 
pecunious condition  of  Mr.  Warner,  the  de- 
fendants were  willing  that  he  should  have 
the  benefit  of  his  bid,  if  he  could  get  the  Beld- 
ing  parties  to  do  what  it  was  his  duty  to  do, 
if  the  bid  was  to  remain  good,  and  the  de- 
fendants and  Mr.  Sotham  went  to  Belding  to 
see  what  could  be  done. 

The  plaintiff  claims  an  agreement  was  made 
by  all  the  parties  at  Belding,  and  cites  the 
testimony  of  the  attorney,  Mr.  Hubbell.  This 
witness,  after  testifying  to  the  conferences 
held  by  the  parties,  and  to  drawing  a  contract 
which  was  satisfactory  to  his  clients,  and  to 
the  production  by  Mr.  Miller  of  papers  drawn 
by  the  attorney  for  defendant,  closed  his 
testimony  as  follows: 

.  "Q.  They  four  didn't  get  together  and  agree 
it  was  what  they  wanted  and  that  they 
would  sign  it,  did  they  ?  A.  Oh,  no ;  the  two 
sides  didn't  get  together  upon  it." 

The  conference  ended  without  the  parties 
being  able  to  get  together,  and  later  the  $2,380 
check  given  by  Mr.  Warner  went  to. protest. 

Following  the  Belding  conference  Mr. 
Sotham  prepared  and  circulated  in  large 
quantities  a  circular  letter  reading  in  part 
as  follows: 

"I^akevi^w,  Michigan. 

''Closing  Session.  Grand  Wind-up. 

"Wednesday,  Thursday  and  Friday,  October 

4th,   5th,  and   6th,   1911. 

"T.  F.  B.  Sotham,  Sale  Manager. 

"Lakeview,  Mich.,  Sept.  23d,  .1911. 

"Dear  Sir: 

"Since  last  writing  we  'woke  up'  and  got 
busy  adding  attractive  land  bargains  to  those 
(lots  56  to  111  of  catalog)  originally  set 
apart  for  the  closing  session  Oct.  4,  5,  and  6 
of  our  Lakeview  land  auctions.    ^     .     . 

"Having  revived  somewhat  from  the  dis- 
appointing [129]  shock  of  low  prices  at  the 
September  auction,  and  adjusted  ourselves 
to  the  situation,  we  saw  that  at  the  sale 
prices  the  liinds  we  had  sold  were  yet  the  very 
cheapest  really  first-class  lands  in  ^licUigan. 
,  .  .  Again,  certain  other  buyers  were  dis- 
appointed in  their  money  arrangements,  and 
while  the  vendors  will  aid  our  customers  in 
every  consistent  way  and  will  not  crawfish  on 
any  sale,  ho  matter  how  absurdly  low  the 
price,  it  is  obvious  that  they  cannot  be  cut  off 
from  the  right  to  reoffer  in  our  October 
auction  any  September  lot  not  settled  for. 

"Therefore,  kindly  take  notice  that  in  ad- 
dition to  lots  17  and  21  (passed)  we  will  be 
able  to  reoffer  lots  6,  7,  22,  36,  37  and  38  in 
our  October  auction.  You  will  see  by  the 
catalog  that  lot  6  is  the  celebrated  Macomber 
4  Bale  home  farm  made  up  of  lots  1,  2,  3,  4, 
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and  5.  .  .  .  Now,  if  you  miBsed  coming 
to  the  September  sale  remember  that  we  have 
these  lots  where  you  can  get  another  chance 
at  them.     ... 

[Signed]       "Sotham  &  Sons  Land  Co., 

"By  T.  F.  B.  Sotham.** 

The  auction  sale  ih  October  was  held,  but 
these  lands  found  no  purchaser,  and  had  not 
been  sold  at  the  time  of  the  trial.  It  is  not 
very  important  in  what  way  Mr.  Sotham  is 
characterized  in  this  transaction,  whether  he 
is  called  sales  manager,  with  a  salary  and 
expenses,  with  the  right  to  one-half  the  net 
prbfits,  6r  whether  he  is  called  a  real  estate 
broker ;  in  either  event  he  must  show  eithei'  a 
sale  or  the  production  of  some  one  able  and 
willing  to  purchase  according  tb  the  terms 
fixed  in  the  contract  between  him  and  the 
vendors,  or  to  take  the  property  upon  terms 
agreeable  to  himself  and  the  vendors. 

As  bearing  upon  the  last  of  these  two 
propositions,  it  was  entirely  proper  to  inquire 
into  the  pecuniary  responsibilitty  of  Mr.  War- 
ner, who  was.  the  bidder,  and  to  whom  the 
property  was  struck  off.  The  record  shows 
beyond  any  question  that  Mr.  Warner  was 
never  in  a  position  to  buy  the  lands;  that 
Belding  parties  were  never  present  at  the 
sale;  and  that  [130]  though  a  conference 
was  had  with  them  at  Belding,  they  and  the 
vendors  were  not  able  to  get  together;  and 
that  nothing  came  of  the  extensive  and  ex- 
pensive advertising,  so  far  as  securing  a  sale 
of  these  lands  is  concerned.  The  result  of 
the  ruling  of  the  trial  judge  is  that  the  plain- 
tiff has  been  given  a  judgment  for  the  balance 
due  upon  his  share  of  the  profits  of  all  sales 
made,  whether  payment  was  made  in  cash,  or 
partly  in  cash  and  partly  upon  land  contract. 

One  other  assignment  requires  attention. 
We  again  quote  from  the  brief: 

"13.  This  relates  to  permitting  Miss  Co- 
nant,  the  stenographer  furnished  the  plaintiff, 
to  testify  in  relation  to  Exhibit  43,  the  list 
she  took  from  plaintiffs  book  of  the  list 
priceis,  the  plaintiff  claiming  the  communi- 
cation is  privileged.  As  appears  on  pages  S 
and  9  of  the  record,  in  plaintiff's  bill  of  par- 
ticulars, Mis^'Conant's  salary  was  a  sale  ex- 
pense to  which  plaintiff  contributed  from  the 
surplus.  She  was  therefore  as  much  his 
stenographer  as  the  defendants'.  .  .  . 
•  **We  submit  that  this  communication,  or, 
rather,  this  taking  of  information  by  a  stenog- 
raphet  from  records  to  which  she  is  in  confi- 
dence given  access,  demands  the  utmost  pro- 
tection.' Its  primary  quality  is  confidence  in 
nondisclosure.  There  can  be  no  doubt  that 
the  universal  opinion  favors  its  maintenance. 
Compared  with  the  benefit  to  a  litigated  case, 
if  the  privilege  is  abused  the  relation  must 
terminate.  The  admission  of  the  testimony 
was  error.  Its  only  purpose  could  be  to  dis* 
pute  plaintiff  when  he  says  that  hiis  report 


of  the  list  price  of  lot  94  contained  in  Exhibit 
34  was  an  error  on  hia  part,  unintentional 
any  typographical,  and  that  no  sudi  list  wsa 
ever  given  him." 

We  have  difficulty  in  tmderstanding  this 
contention.  Mr.  Sotham  was  the  aales  man- 
ager of  defendants.  Miss  Conant  was  em- 
ployed as  stenographer  to  assist  him  in  his 
duties,  and  was  paid  out  of  the  expense  ftmd. 
which,  of  course,  came  out  of  the  proceeds  of 
the  sale  of'  defendants'  land.  She  owed  no 
duty  to  Mr.  Sotham  that  she  did  not  owe  to 
defendants,  and  [131]  it  was  not  the  duty  of 
either  of  them  to  tHthhold  any  information 
froni  defendants  as  to  what  was  being  done 
to  promote  the  sales.  We  discover  no  re- 
versible error  in  the  cascr. 

Judgment  is  affirmed. 

McAlvay,  C/J.,  and' Brooke,  Kuhn,  Stone, 
Ostrander,  Bird,  and  Steere,  JJ.,  concurred. 
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703. 
Telegram,  704. 
Pommunication  to  Newspapier  Reporter,  705. 


Introductory, 

This  note  is  designed  to  review  the  status, 
with  respect  to  privilege  from  disclosure,  of 
communications  made  or  information  acquired 
in  a  fiduciary  or  confidential  capacity  other 
than  that  of  legal,  medical  or  spiritual  ad* 
viser  or  of  spouse.  It  excludes  the  question 
of  privilege  with  fesp^bt  to  a  person  acting 
as  assistant  to  one  having  an  established 
privilege,  such  as  the  clerk  •of  an  attorney  or 
a  nurse  assisting  a  physician.  It  also  ex- 
eludes  the  privilege  accorded  to  state  seerets 
and  privilege,  resting  on  the  same  reason,  of 
the  source  of  information  leading  to  the  d^ 
tection  of  a  crime. 

It  may  be  stated  as  a  general  rule  that  ex- 
cept for  the  common  law  privilege  with  re- 
spect' to  communications  to  an  attorney  and 
those  privileges  which  have  been  expressly  d^ 
dared  by  statute,  the  public  interest  in  the 
disclosure  of  all  facts  relevant  to  a  litigated 
issue  is  deemed  to  be  paramount  to  any  con- 
sideration of  the  inviolabflity  of  a  ccmmnni- 
catioft  made  in  reliance  on  personal  confidence 
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or  on  a  fidixciaiy  or  contract  retatioti.     Bee 
the    caaea    cited    throughout  this  note.     In 
Wheeler  v.  LeMarchant,  17  Ch.  D.  676,  the 
common  law  rule  was  stated  hy  Jessel,  M.  'R., 
as  follows:     '*In  the  first  place,  the  principle 
protecting  confidential  communications  is  of 
a  Tery  limited  character.    It  does  not  protect 
all  confidential  communications  which  a  man 
must  necessarily  make  in  order  to  obtain  ad- 
nee,  even  when  needed  for  the  protection  of 
his  life,  or  of  his  honor,  or  of  his  fortune. 
Tliere  are  many  communications  which,  though 
absolutely  necessary  because    without    them 
the  ordinary  business  of  life  cannot  be  car- 
ried on,  still  are  not  privileged.     The  com- 
munications made  to  a  medical  man  whose 
advice  is  sought  by  a  patient  with  respect  to 
the  probable  origin  of  the  disease  as  to  which 
he  is  consulted,  and  which  must  necessarily 
be  made  in  order  to  enable  the  medical  man 
to  advise  or  to  prescribe  for  the  patient,  ar« 
not  protected.  '  Communications   made  to    a 
priest  in  the  confessional  on  matters  perhaps 
considered  by  the  penitent  to  be  more  impor- 
tant even  than  his  life  or  hi6  fortune,  are  not 
protected.    Communications  made  to  a  friend 
with  respect  to  matters  of  the  most  delicate 
nature,  on  which  advice  is  sought  with  respect 
to  a  man's  honor  or  reputation,  are  not  pro- 
tected.    Therefore  it  must  not    be    supposed 
that  there  is  any  principle  which  says  that 
every  confidential  communication  which  It  is 
necessary  to  make  in  order  to  carry  on  the 
ordinary  business  of  life  is  protected.     The 
protection  Is  of  a  very  limited  character,  and 
in  this  country  is  restricted  to  the  obtaining 
the  assistance  of  lawyers,  as  regards  the  con- 
duct of  litigation  or  the  rights  to  property.** 
The  disinclination  of  the  courts  to  extend 
the   established   limits  of  the  privilege  was 
thus  expressed  in  Henisler   v.    Freedman,    2 
Pars.  Eq.  Cas.  (Pa.)  274:   "The  law  is  jealous 
of  extending  the  circle  of  p^sons,  excused  or 
interdicted  from  giving  testimony.     Parents 
are  required  tb  testify  against  children,  chil- 
dren    against     parents',      brothers      against 
brothers,  friends  against  friends.     Commun^ 
cations  by  letter,  made  under  the  deepest  obli- 
gations   of    friendship,    afTectfon,    or   honor, 
still   must  be  produced,  if  deemed  necessary 
to  the  ascertainment  of  truth,  and    the    ad- 
ministration of  justice  by    the    public    tri- 
bunals.   To  this  great  end  of  social  organiza- 
tion, all  secondary  causes  are  required  to  give 
way." 

Communication  Based  an  Friendship  or 
Promise  of  Secrecy, 

In  a  few  early  English  cases  the  courts 
evinced  some  disposition  to  treat  tm  privl- 
Irged  communications  made- in  personal  confi- 
dence, on  the  ground  that  the  honor  of  the 
recipient  was  ittvolved.  '  OduHiesa^f' Shrews- 


bury's Case,  12  Rep.  94;  Rex  v.  Gray,  9  How. 
St,  Tr.  129;  Rex  v.  Layer,  16  How.  St.  Tr. 
93.  And  after  that  view  had  been  overruled 
by  the  decision  of  the  House  of  Lords  in  the 
Rex  V.  Kingston,  20  How.  St.  Tr.  5S6,  some 
reluctance  was  expressed  in  denying  the  privi- 
lege in  Wilson  v.  Rastall,  4  T.  R.  763,  the 
court  saying:  "It  is  indeed  hard  in  many 
eases  to  compel  a  friend  to  disclose  a  confi- 
dential conversation;  and  I  should  be  glad  if 
by  law  such  evidence  could  be  excluded.  It 
is  a  eubject  of  Just  indignation  where  persons 
are  anxious  to  reveal  what  has  been  communi- 
cated to  them  in  a  confidential  manner." 

Following  the  decision  of  the  House  of 
Lords  heretofore  referred  to,  it  is  now  estab- 
lished that  a  communication  is  not  privi- 
Ic^ged  from  disclosure  in  evidence  by  the  re- 
cipient because  it  is  made  in  the  confidence  of 
personal  friendship  or  in  reliance  on  a 
prom  See  of  secrecy.  Rex  v.  Hill,  20  How.  St. 
Tr.  1362;  Rex  v.  Shaw,  6  C.  &  P.  373,  25  E. 
C.  L.  444;  Hopkinson  v.  Burghley,  L.  R.  2 
Ch.  (Eng.)  447;  Mills  v.  Griswold,  1  Root. 
(Conn.)  383;  Sherman  v.  Sherman,  1  Root. 
(Conn.)  486;  Calkins  v.  Lee,  2  Root.  (Conn.) 
868;  Plunkett  v.  HaxhiHon,  136  Ga.  72,  Ann. 
Cas.  1912B  1259,  70  S.  K  781,  36  L.R.A. 
(N.S.)  583;  Com.  v.  Best,  180  Mass.  492,  62 
N.  E.  748;  Rogers  v.  State,  88  Miss.  38,  40 
So.  744;  People  v.  Buohanah,  146  ^.  Y.  1, 
89  N.  B.  846;  People  ▼.  Hess,  8  App.  Div.  143, 
40  N.  Y.  S.  486;  Ex  p.  Parker,  74  S.  C.  466, 
66  S.  E.  122;  Owens  v.  Frank,  7  Wyo.  457, 
63  Pac;  282,  75  Am.  St.  Rep.  932.  In  Plunkett 
V.  Hamilton,  supra,  it  was  said:  "It  is  de*^ 
dared  in  the  constitution  of  this  state  that 
'Protection  to  person  and  property  is  the 
paramount  duty  of  government,  and  shall  be 
impartial  and  complete.'  Civil  Code  (1910), 
§  6358.  In  order  that  the  judicial  depart^ 
ment  of  the  government  may  discharge  its 
duty  in  this  regard,  it  is  essential  that  the 
courts  shall  have  the  power  id  command  and 
compel  the  giving  of  testimony.  The  citizen 
or  inhabitant  owes  to  the  state  the  duty  of 
testifying,  when  lawfully  called  upon  to  do 
BO,  in  order  that  the  truth  may  be  ascer- 
tained and  impartial  and  complete  justice  bo 
done.  Omitting  any  reference  to  instances 
which  are  expressly  excepted,  the  law  requires 
a  witness  to  testify,  when  duly  summoned  be- 
fore a  court  having  jurisdiction,  and  called 
upon  to  give  competent  and  relevant  evidence. 
A  promise  not  to  testify  when  so  required  is 
substantially  a  promise  not  to  obey  the  law. 
Such  promises  cannot  be  recognized,  save  in 
subordination  to  the  requirements  of  the  law. 
Neither  can  the  wishes  or  even  the  commands, 
of  employers  be  allowed  to  outweigh  the  com- 
mands of  the  law.  If  the  views  sought  to  bo 
maintained  in  this  case  were  peniiitted  to 
prevail,  the  power  to  ascertain  the  truth  in 
judicial  investigatione,    and    to.   administer 
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justice  accordingly,  would  depend,  not  upon 
the  law  of  the  land,  but  upon  the  private 
promiees  of  secrecy  on  the  part  of  witnesses, 
or  upon  the  wishes  or  orders  of  their  em- 
ployers. To  sustain  such  a  doctrine  would 
render  courts  impotent  and  the  effort  to  ad- 
minister justice  oftentimes  a  mockery.  An 
extreme  illustration  will  serve  to  show  where 
such  tlieories,  pursued  to  their  logical  end, 
might  lead.  A  murderer,  a  burglar,  or  a 
thief  might  pledge  his  friends  or  their  em- 
ployers to  secrecy,  and  succeed  in  conceaUng 
himself  or  the  results  of  his  crime;  and 
when  the  witnesses  who  had  knowledge  of  the 
facts  were  placed  upon  the  stand,  they  might 
claim  exemption  from  testifying,  on  the 
ground  that  they  had  pledged  their  sacred 
words  to  the  criminal  not  to  do  so,  and  that 
they  considered  it  disgraceful  to  violate  such 
promise,  or  that  they  feared  a  loss  of  their 
employment  if  they  testified  to  the  truth." 
So  in  Rogers  v.  State,  8S  Miss.  38,  40  So. 
744,  the  court  said:  "The  grand  jury  was 
inquiring  into  the  larceny  of  a  tw^o  thousand 
dollar  money  express  package.  Bog^rs  was  a 
witness,  and  testified  that  a  woman  with  an 
infant  in  her  arms  bad  brought  the  package 
unbroken  to  him,  to  be  by  him  returned  to 
the  express  company,  upon  his  solemua  prom- 
ise of  secrecy  and  immunity  from  prosecution 
of  the  person  who  committed  the  larceny, 
and  that  the  guilty  party  was  unknown  to 
him.  Because  of  this  solemn  promise  Rogers 
refused  to  name  the  wonxan  who  brought  him 
the  package.  The  grand  jury  reported  him 
to  the  cotirt,  which  fined  him,  and  he  appeals. 
In  the  prosecution  of  its  duty  to  ferret  out 
crime,  it  was  entirely  competent,  relevant 
and  material  for  the  grand  inquest  of  the 
county  to  ask  the  witness  the  name  of  the 
person  who  had  in  possession  the  stolen 
package.  Without  this  indictmenta  would 
depend  upon  the  personal  conception  of  the 
witness  of  the'  requirements  of  his  private 
honor.  Individual  standards  of  elevated 
principles  of  social  duty  cannot  be  permitted 
to  terminate  investigations  so  absolutely  ea- 
sential  to  the  public  welfare."  In  the  case  of 
Ex  p.  Parker,  74  S.  C.  466,  56  S,  E.  122,  it  was 
said:  "It  is  not  pretended  that  the  witness 
was  required  to  disclose  a  privileged  com- 
munication, or  that  any  personal  privilege 
or  constitutional  right  of  the  witness  himself 
was  involved  in  requiring  an  answer  to  the 
question  asked.  As  to  the  position  that  the 
witness  should  not  have  been  required  to  re- 
peat a  private  conversation,  it  is  hardly  necea- 
sary  to  say  that  the  law  cannot  take  account 
of  purely  sentimental  considerations  as  against 
the  public  interests  or  substantial  rights." 
In  Owens  v.  Frank,  7  Wyo.  467>  53  Pac  282, 
75  Am.  St.  Rep.-  932,  holding  that  no  privilege 
attaches  to  a  communication  to  a  fellow  mem- 
ber of  a  fraternal  order  in   reliuice   on  an 


obUgat^n  of  secrecy  imposed  thereby,  the 
court  said:  "The  error  assigned  involves  the 
question  whether  a  witness  may  refuse  to 
answer  a  niaterial  question  in  relation  to  a 
material  conversation  on  the  ground  that, 
having  been  given  and  received  as  a  Mason,  it 
is  a  privileged  communication.  ...  It 
is  perfectly  clear  that  at  common  law  the 
conversation  would  not  have  been  privileged. 
(1  Greenleaf  on  Ey.  16th  ed.  Sees.  236-248; 
HofTman  v.  Smith,  1  Caines  (N.  Y.)  157, 
159.)  In  the  case  cited  the  court  said  in  the 
course  of  th/e  opinion,  'Nor  was  there  any 
weight  in  the  objection  to  the  competency  of 
Mr.  Troup's  testimony,  his  information 
being  received  in  the  character  of  a  friend 
and  not  in  that  of  counsel.'  In  Greenleaf,  at 
Sec.  248,  the  author  says  that  the  protection 
is  not  extended  'to  confidential  friends,  clerks, 
bankers  or  .stewards,  except  as  to  matters 
which  the  employer  himsell  would  not  be 
pbliged  to  disclose.'  Neither  does  the  statute 
include  such  a  conversation  among  privileged 
conununications,  although  the  privilege 
is  extended  to  certain  communications 
which  were  not  entitled  to  that  pro- 
tection at  common  law.  Rev.  Stat.  1B87, 
Sec.  2589.  The  ruling  of  the  court  was 
therefore  erroneous.  However  binding  an 
obligation  may  be,  as  between  members  of  the 
same  society,  secret  or  otherwise,  not  to  di- 
vulge to  others  that  which  may  be  confidential- 
ly communicated  to  them,  such  an  obligation 
must  be  understood  to  be  subject  to  the  la^-s 
of  the  country,  and  doubtless  the  societies 
themselves  recognize  that  such  a  limitation 
attaches  to  the  obligation;  and  therefore  it 
cannot  be  said  that  the  obligation  is  violated 
when  the  disclosure  is  compelled  in  a  oourt 
pf  justice,  in  the  course  of  the  administration 
of  the  laws." 

So  it  has  been  held  that  an  answer  to  an  in- 
quiry addressed  to  persons  whom  another  has 
given  as  references .  is  not  privileged,  though 
the  inquiry  embodies  an  assurance  that  the 
answer  will  be  treated  as  confidential.  Webb 
y,  East,  6  Ex.  D.  108;  Mahony  v.  National 
Widows'  L.  Assur.  Fund,  L.  R.  6  C.  P.  (Eng.) 
252.  In  the  case  last  cited  it  was  said: 
"Then  with  regard  to  the  private  friends'  re- 
ports, there  is  no  authority  for  saying  that 
inspection  ought  not  to  be  granted  of  such 
documents,  but  it  is  urged  tliat  they  are 
confidential  as  between  the  parties  who  wrote 
them  and  the  company  who  receive  them.  No 
doubt,  as  between  these  parties  and  the  com- 
pany, it  is  stated  that  they  shall  be  confi- 
dential; but  on  -What  principle  is  that  to 
affect  the  plaintiffs,  when  a  dispute  arises 
between  them,  and  the  company?  The  com- 
pany now  complain  that  they  have  been  de> 
ceived  m  effecting  this  insurance.  In  so  doing 
they  acted  on  thje  proposal  made  by  the  plain- 
tiff 8>  on  tha  personal  statement  and  medical 
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officer's  report,  and  also  on  these  reports  by 
private  friends.  Upon  the  issue,  whether  the 
company  were  deceived  or  no,  it  may  be  most 
essential  to  the  plaintiffs'  case  to  know  what 
the  statements  contained  in  these  last  docu- 
ments were.  I  do  not  say  that  in  every  case 
the  court  would  order  such  documents  as 
these  to  be  produced.  The  court  has  a  dis- 
cretion, and  is  bound  to  exercise  it  according 
to  the  circumstances  of  the  particular  case. 
It  is  easy  to  see'  that  in  some  cases  these 
documents  inay  be  of  importance,  and  in 
others  not.  Here,  there  are  no  grounds  shown 
by  the  affidavits  why  they  should  not  be  pro- 
duced, except  the  mere  fact  that  they  are 
stated  to  be  confidential  as  between  the  in- 
surance office  and  the  parties  Who  wrote  them. 
That  is  not  any  legal  ground  of  privilege." 

A  person  cannot  by  marking  papers 
"private  and  confidentiar*  impress  them  with 
a  privilege  in  the  hands  of  a  person  to  whom 
he  sends  them.  Kitcat  v.  Sharp,  48  L.  T.  N. 
S.    (Eng.)    64. 

Information  Acguired  in  Employtnent  or 
Fiduciary  Relation  Generally* 

A  clerk  or  other  employee  may  be  compelled 
to  disclose  information  communicated  to  him 
in  the  course  of  his  employment,  though  the 
disclosure  operates  to  the  detriment  of  his 
employer.  Webb  v.  Smith,  1  C.  A  P.  337,  11 
E.  C.  U  410;  J.  I.  Case  ThTOshing  Mach.  Co. 
V.  Pisher,  144  la.  45,  128  N.  W.  576;  Sond- 
heim  v.  Schmidt,  66  N.  Y.  S.  1084.  And  see 
the  reported  case.  In  Corps  v.  Robinson,  2 
Wash.  388,  6  Fed.  Cas.  No.  3,252  it  was  said: 
'It  is  certainly  a  very  unpleasant  thing,  to 
compel  a  person,  standing  in  the  situation  of 
this  witness,  to  betray  the  confidence  of  his 
principal.  But  it  has  never  been  considered 
as  aa  objection  which  the  witness  can  make, 
and  were  it  to  be  laid  down  as  a  general  rule, 
that  a  person,  standing  in  such  a  situation, 
could  excuse  himself  from  giving  evidence,  it 
is  impossible  to  foresee  the  extent  of  the  mis- 
chief which  might  arise  from  it.  The  objec- 
tion cannot  prevail."  So  in  Holmes  v. 
Comegys,  1  Dall.  (Pa.)  439,  1  U.  S.  (L.  ed.) 
213,  the  court  said:  "It  would  be  of  very 
dangerous  consequence,  if  it  was  established, 
that  a  commercial  agent  was  not  amenable  as 
a  witness  in  a  court  of  justice,  in  a  cause 
against  his  constituent.  It  is  straining  the 
matter  of  privilege  too  far.  And  if  the  law 
makes  him  a  witness,  we  are  too  fond  of  get- 
ting at  the  truth,  to  permit  him  to  excuse 
himself  from  declaring  it,  because  he  con- 
ceives, that,  in  point  of  delicacy,  it  would  be 
a  breach  of  confidence.**  In  Falmouth  v.  Moss, 
11  Price  (Eng.)  456,  holding  that  an  em- 
ployee could  be  compelled  to  state  the  con- 
sents of  a  writing  which  had  been  entrusted 
to  him,  the  court  said:     ''I  cannot,  under 


the  circumstances,  consider  that  his  being 
the  steward  of  the  owner  of  the  estate,  afford- 
ed him  any  protection  from  the  examination. 
An  arbitrator,  on  a  reference  before  whom  it 
had  been  produced,  and  who  had  taken  a  note 
of  it,  might  have  given  evidence  >  of  it,  if, 
after  the  notice,  it  had  not  been  produced. 
An  amanuensis,  who  might  have  been  em- 
ployed to  transcribe  it  any  time,  or  a  private 
friend,  to  whom  it  might  have  been  communi- 
cated in  confidence,  whilst  partaking  the 
hospitalities  of  his  lordship's  table,  that  he 
had  in  his  possession  a  deed  which  showed 
that  his  uncle  had  only  a  life  estate  in  the 
premises.  All  these  persons  might  have  been 
called  to  give  evidence  of  its  existence  and 
contents.  These  instances  are  all  confidences, 
more  or  less,  and  are  only  not  protected  be- 
cause the  parties  do  not  come  within  the  rule, 
being  neither  barrister,  attorney  nor  solicitor ; 
and  the  witness  in  this  case,  the  steward  of 
the  party,  is  in  no  better  situation  than  any 
of  the  persons  I  have  enumerated.*' 

A  report  made  by  an  employee  to  his  em- 
ployer in  the  ordinary  course  of  the  employ- 
ment, such  as  a  report  of  an  accident  made  by 
a  railroad  employee,  is  not  privileged.  Ander- 
son V.  British  Columbia  Bank,  2  Ch.  D. 
( Eng. )  644 ;  Woolley  v.  North  London  R.  Co., 
L.  R.  4  C.  P.  (Eng.)  602;  Mahony  v.  National 
Widows'  L.  Assur.  Fund,  L.  R.  6  C.  P.  (Eng.) 
252;  Skinner  v.  Great  Northern  R.  Co.  L.  R. 
9  Exch.  (Eng.)  298;  Van  Volkenburg  v.  Bank 
of  British  North  America,  5  British  Columbia 
4 ;  Shea  v.  Halifax,  etc.  R.  Co.  47  Nova  Scotia 
366;  Carlton  V.  Western,  etc.  R.  Co.  81  Ga. 
531,  7  S.  £.  623.  In  Virginia-Carolina  Cliemi- 
cal  Co.  V.  Knight,  106  Va.  674,  56  S.  E.  725, 
it  was  said:  "In  the  case  at  bar  the  report 
in  question  was  made  by  an  official  of  the  de- 
fendant in  the  course  of  his  ordinary  duty 
immediately  after  the  accident,  before  any 
action  had  been  brought  or  threatened.  A 
report  made  under  those  circumstances,  al- 
though the  original  or  a  copy  of  it  was  after- 
ward communicated  to  the  defendant's  at- 
torneys when  suit  was  threatened  or  brought, 
is  not  a  privileged  communication  within  the 
reason  of  the  rule  under  the  authorities." 

A  statute  making  privileged  communi- 
cations by  an  employer  to  his  stenographer 
applies  only  to  communications  connected 
with  the  confidential  employment.  Ewing  v. 
Hatcher  (la.)  154  N.  W.  869,  wherein  the 
court  said:  "It  is  next  complained  that  one 
Minnie  E.  Allen  was  permitted  to  testify  as 
to  certain  statements  made  by  the  defend- 
ant. She  was  at  the  time  the  defendant'b 
stenographer.  It  was  claimed  that  state- 
ments made  to  her  were  privileged,  and  that 
one  cannot  be  permitted  to  divulge  a  privi- 
leged communication.  It  is  true  she  was 
doing  work  for  him  as  a  stenographer  at  the 
time,  but  the  matters  testified  to  by  her  had 
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no  relationship  to  the  duties  imposed  upon 
her  as  such,  nor  was  the  communication  made 
to  her  in  the  capacity  of  stenographer.  The 
statute  relied  upon  is  section  4608,  Code 
Supplement  1913.  The  inhibition  relates  to 
confidential  communications  properly  in- 
trusted in  a  professional  capacity^  and  neces- 
sary and  proper  to  enable  one  to  discharge  ilie 
functions  of  his  office  according  to  the  usual 
course  of  practice  or  discipline." 

No  privilege  attaches  to  a  confidential 
statement  to  a. bank  examiner.  Cox  v.  Mon- 
tague, 78  Fed.  845,  24  C.  C.  A.  364;  to  a 
mercantile  agency,  Shauer  y.  Alterton,  151  U. 
S.  607,  14  S.  Ct.  442,  38  U.  S.  (L.  ed.)  286; 
or  to  the  pursuivant  of  the  College  of  Heralds, 
Slade  ▼.  Tucker,  14  Ch.  D.  (Eng.)  324.  In 
like  manner  no  privilege  attaches  to  informa- 
tion acquired  by  a  trustee,  Jones  ▼.  Man- 
chester, 1  Vent.  { Eng. )  197 ;  or  by,  a  tenant 
in  common  or  a  guardian,  Sutton  v.  Sutton 
<Tenn.)  58  S.  W.  891.  In  Wills  Point  Bank 
v.  Bates,  72  Tex.  137,  10  S.  W.  348,  holding 
that  a  communication  between  partners  was 
not  privileged,  the  court  said:  "The  letter 
was  an  admission  made  by  one  member  ol 
the  firm,  shown  to  have  been  present  at  the 
time  the  transaction  with  Gugenheim  &  Co. 
was  oonsumLmated,  tending  to  show  what  its 
real  nature  was,  and  in  reference  to  which 
either  partner  could  be  compelled  to  testify. 
Such  declarations  or  admissions  made  by  oi^e 
partner  to  another  have  never  been  recog- 
nized as  privileged  communications.  The  fact 
of  partnership  being  shown  to  have  existed  at 
the  time  the  letter  was  written,  and  at. the 
time  the  transaction  to  which  it  referred  oc- 
curred, the  writing  of  the  letter  and  its  con- 
tents might  be  proved  by  any  person  having 
knowledge  of  these  facts."  .    ^ 

Communication  in  View  of  lAtigation, ' 

Where  an  employer  in  view  of  existii^  or 
prospective  litigation  requiires  from  an  em- 
ployee a  report  of  facts  relating  to  the 
subject  matter  thereof,  the  report  is  by. the 
weight  of  authority  deemed  to  rest  on  the 
same  reason  as  a  communication  to  oounsel 
and  is  privileged.  Eeid  v.  Langloifi,  2  Hall. 
&  T.  59,  47  Eng.  Rep.  (Reprint)  1596; 
Woolley  V.  North  London  K.  Co.  L.  R.  4  C. 
P.  (Eng.)  602;  Ross  v.  Gibbs,  L.  R.  8  Eq. 
522;  India  Bank  v.  Rich,  4  6.  &  S.  73,  116 
E.  G.  L.  73;  Davenport  Ck>.  v.  Pennsylvania 
R.  Co.  166  Pa.  St.  480,  31  Atl.  245.  Compare 
Chadwick  v.  Bowman,  16  Q.  B.  D.  (Eng.) 
561;  Kerr  v.  Gillespie,  7  Beav.  572«  49  Eng. 
Rep.  (Reprint)  1188;  Wheeler  v,  LeMarchant, 
17  Ch.  D.  (Eng.)  675;  Georgia,  etc.  Ry.  v. 
Johnson,  10  Ga*  App.  lOl^  72  S.  E.  951.  In 
Davenport  C^o.  v.  Pennsylvania  R.  Co.  supra, 
the  court,  referring  to  an  answer  to  a  bill 
for  discovery  said :     "This  report  they  allege 


was  not  made  in  the  ordinal^  course  of.  busi- 
ness, but  for  a  special  purpose,  viz.,  to  resist 
and  defend  against  the  claim  which  the  plain- 
tiff had  made  on  the  con^paiiy  by  letter  dated 
the  seventh  of  July,  1892.  That  it  was  pre- 
pared after  the  receipt  of  .the  plaintiff's  let- 
ter and  as  a  statement  of  the  defense  of  the 
railroad  company  to. the  claim  set  up  against 
it  by  him,  so  that  if  suit  was  brought  it 
might  be  placed  in  the  hands  of  counsel  to 
guide  them  in  making  defense.  The  objection 
made  to  these  answers  is  that  they  set  up  new 
matter  that  should  come  into  the  case  by 
answer  to  the  bilL  There  can  be  no  doubt 
that  ttie  facts  stated  would  have  made  a  good 
answer  to  the  bill,  but  yve  think  they  are 
equally  good  as  a  reply  to  th^  interrogatories. 
If  they  are  true,  as  for  the  purposes  of  this 
appeal  they  must  be  assumed  to  be,  they 
amoimt  to  a  denial  of  the  possession  of  any 
communication  or  report  such  as  the  plaintiff 
alleges;  and  an  assertion  that  the  documents 
they  'have  were  prepared  after  the  plaintiff's 
claim  for  damages  was  made,  and  for  the 
special  purpose  of  resisting  it.  This  brings 
the  documents  within  the  privilege  accorded 
to  commtknicat ions  made  to  counsel.  It  is 
true  as  appellant  points  out  that  thej  were 
not  made  directly  to  counsel  bat  the  answers 
all^^e  they  were  made  to.  the  immediate  su- 
perior of  him  who  inade  tl^em  for  the  express 
purpose. of  being  by  him  siibmitted  tQ  oounseL 
They  were  in  effect  made  t9  oounsel,  for  th^ 
were  made  for  the  use  of  counsel  in  resisting 
this  particular  claim,  and  were,  transmitted 
to  the  proper  officer,  that.iiamij^t  dtllTer 
them  to  the  attorney  to  whom  the  defense  of 
the  company  might  he  oommitted.  It  is  very 
clear  that  such  reports. do,  not. belong  to  the 
class  of  instruments  o£  which  discovery  will 
be.  compelled  by  a  ehance^lor,  and  the  learned 
judge  of  the  court  below  was  right  in  di^iss- 
ing  the  exceptiona" 

.  In  Baker  v.  Jjondon,  etc.  R.  Co.  L.  R.  3  (). 
B.  (Eng.)  91,  an  ^ception  wasaasexted  as 
to  a  report  on  a  medical  examination  of  aa 
injured  person  at  the  instance  of  a  person  al- 
.leged  to  be  liable  for  the  injury*  The  court 
said:  "I  adhere  to  the. decision; in  Chartered 
India  Bank  v.  Rich,  4  B.  &  S.  73,  1X6  £.  (X 
L.  73,  but  the  present  case  is  clearly  distin- 
guishable, because  in  that  case  the  documents 
in  question  were  letters  from  the  one  party's 
o?ni  private  and  confidential  agents  who  had 
never  placed  themselves  in  communication 
with,  the  other  party;  and  I  quite  agree  that, 
when  confidential  communications  have  taken 
place  between  you  and  your* agent,  who  has 
been  seat  to  inquire  and  report  about  the  sub- 
ject matter  of  the  litigation,  you  are  not  ia 
general  to  be  compelled  to  toil  your  suiversary 
what. the  result  of  the  inquiries  may  be.  But 
:When  you  send  your  agents  to  see  and  ncfo* 
tiate  with  the  other  party,,  whatever 
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at  such  interviews  ought  to  be  made  known, 
and  the  other  party,  or  those  representing 
him,  have  a  rigbt  to  inspect  the  communica- 
tions respecting  them."  In  Fenner  v.  London, 
etc.  E.  C5o.  L.  R.  7  Q.  B.  (Eng.)  767,  the  a,l- 
lowing  of  a  privilege  to  such  a  report  was 
said  to  rest  in  discretion.  In  Crossey  v. 
London,  etc.  R.  Co.  L..R.  5  C.  P.  (Eng.)  146, 
the  case  of  Baker  v.  London,  etc.  R.  Go.  supra, 
was  said  to  be  an  exceptional  one,  and  the 
subsequent  decisions  seem  to  establish  an  ab- 
solute privilege  with  respect  to. a  medical  ex.-? 
aminer's  report  on  an  injured  person  made 
in  anticipation  of  a  personal  injury  action. 
Skinner  v.  Great  Northern  R.  Co.  L.  R.  9 
Exch.  (Eng.)  298;  Maiden  ▼.  Great  Northern 
R.  Co.  L.  R.  9  Exch.  (Eng.)  300;  Friend  t. 
London,  etc.  R.  Co.  2  Ex.  D.  (Eng.)  437.  In 
Skinner  v.  Great  Northern  R.  O).  supra. 
Baron  Pigott  said:  '*The  case  of  Cossey  v. 
London,  etc.  R.  Co.  [L.  R.  5  C.  P.  146]  lays 
down  a  clear,  broad,  and  intelligible  principle, 
which  there  is  no  difficulty  in  acting  upon; 
but  if  that  is  departed  from,  and  the  matter 
is  made  to  turn  upon  the  discretion  of  the 
judge,  there  can  be  no  certainty  in  the  prao- 
tice." 

In  the  case  of  In  re  Krueger,  2  I^owell  ISZ, 
14  Fed.  Cas.  No.  7,942,  correspondence  be- 
tween partners  with  respect  to  proposed  liti- 
gation was  held  to  be  privileged,  the  court 
saying:  ''When  a  lawsuit  is  begun,  or  is 
imminent,  the  parties  to  it  ought  to  be  at 
liberty  to  consult  with  each  other,  and  with 
agentis,  without  the  necessity  of  producing 
the  correspondence,  at  the  call  of  the  opposing 
party." 

Information  Aetj^ired  by  Banker  or 

Broher. 

A  banker  or  broker  is  not  privileged  from 
disclosing  the  state  of  the  account  of  a  cus- 
tomer or  depositor.  Loyd  v.  Fresh  field,  2  C. 
ft  P.  325,  12  E.  C.  L.  149;  Interstate  Com- 
merce Commission  v.  Harriman^  157  Fed. 
432;  In  re  Lathrop,  184  Fed.  534;  In  re  Da: 
vies,  68  Kan.  791,  75  Pac.  1048;  Winder  v. 
Diffenderffer,  2  Bland.  (Md.)  166;  McManus 
V.  Freeman,  2  Pa.  Dist.  144;  Hannum  v.  Mc-. 
Rae,  18  Ont.  Pr.  185,  affirming  17  Ont.  Pr. 
667.  And  see  Heath  v.  Waters,  40  Mich.  457, 
wherein  it  was  said:  "No  stronger  evidence 
of  probable  fraud  could  exist  than  the  obsti- 
nate and  offensive  manner  in  which  every  at- 
tempt to  get  at  the  real  state  of  the  partner- 
ship business  was  resisted,  not  only  by  Daniel 
Waters,  but  by  his  associates  and  his  banker. 
The  latter,  who  seems  to  have  been  honest 
in  his  remarkable  notion  that  banking  busi- 
ness privileged  ifrom  scrutiny,  was  probably 
frre  from  any  w^rong  design."  In  Winder  v. 
Diffenderffer,  2  Bland.  (Md.)  166,  it  was 
said:     "It  surely  cannot  be  pretended,  that 


an  individual,  because  it  happens  to  be  con- 
veni^it  to  withhold  a  statement  of  his  deal- 
ings with  a  party  to  the  suit,  pertinent  to  the 
matter  in  issue,  from  being  used  as  evidence 
in  that  suit»  should,  therefore,  be  permitted 
to  do  so  at  his  pleasure.  A  bank,  as  a  body 
politic,  is  endowed  with  many  attributes  of 
personality;  and  acts  as  an  individual  in  its 
dealings  with  all  persons;  consequently  it 
can  have  no  pretension  to  any  greater  right, 
arising  from  its  mere  character  as  a  body 
politic,  than  any  individual  whatever  to  with- 
hold any  legal  evidence,  that  may  be  in  its 
possession."  So  in  the  case  of  In  re  Da  vies, 
68  Kan.  791,  75  Pac.  1048,  the  court  said: 
"It  is  next  insisted  that  the  petitioner  should 
be  discharged  because  the  matter  concerning 
which  he  was  interrogated  was  privileged,  and 
that  to  require  a  disclosure  by  a  banker  of 
the  amount  standing  to  a  depositor's  credit 
on  the  bank  books  would  be  against  public 
policy.  Counsel,  thus  contending,  frankly 
admits  that  he- has  found  no  adjudicated  ease 
which  sustains  his  position.  The  relation  of 
debtor  and  creditor  exists  between  a  deposi- 
tor and  a  banker.  By  the  inquiry  in  this  case, 
it  was  sought  to  ascertain  how  much  the  bank 
owed  Bellringer  on  March  1.  The  ordinary 
debtor  would  hardly  stop  to  assert  a  privi- 
lege in  his  behalf  to  protect  him  from  disclos- 
ing the  amount  owing  by  him  tp  another. 
Again,  it  is  argued  that  to  permit .  grand 
juries  pr  courts  to  inquire  into  such  private 
sITairs  of  business  men  would  cause  with- 
drawal of  deposits  from  banks  annually  for 
n^any  lyeeks  preceding,  the  1st  of  March — 
some  to  escape  taxation,  others  to  avoid  pub- 
licity. .  It  is  a  sufficient  answer  that  annoy 
ance  to  depositors  or  the  loss  to  banks  pre- 
dicted by  counsel  has  never  appealed  to  courts 
or  legislatures  with  enough  force  to  work  a 
change  in  the  rules  of  evidence.  In  the  case 
of  Loyd  V.  Freshfield,  2  C.  &  P.  325,  12  E, 
C.  L.  149,  decided  in  1826,  it  was  held  that 
a  banker  was  bound  to  answer  what  a  party's 
balance  was  on  a  given  day,  as  it  was  not  a 
privileged  commimication." 

In  England  the  same  rule  obt84ns  except 
as  it  Jis  modified  by  the  Bankers  Books  Evi- 
dence Act.  Emmott  v.  Star  Newspaper  Co.  62 
L,  J.  Q.  B.  (Eng.)  77,  67  L.  T.  N.  S.  829. 

To  require  a  disclosure,  however,  it  must  apr 
pear  that  the  information  is  neceseiiry  for  the 
purpose  of  the  action  in  which  it  is  sought  to 
elicit,  it.  Jonau  v.  Ferrand,  3  Rob.  (La.) 
364,  wherein  it  was  said:  "The  second  biU 
is  to  the  refusal  of  the  judge  to  compel  a 
broker,  who  was  examined  in  order  to  fix  the 
market  value  of  certain  stocks,,  to  disclose 
the  names  of  the  different  persons  to  whom 
he  h34  sold  such  stocks.  The  broker  objected 
to  answering,  stating  that  he  considered  his 
transactions  with  other  individuals  as  confi* 
dential  and  appertaining  to  themselves,  but 
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that  if  the  court  said  he  must  answer,  he 
would  do  so.  The  judge  refused  to  compel  the 
witness  to  disclose  the  names  of  the  different 
purchasers,  as  there  was  no  intimation  of  any 
intention  to  call  on  them  to  testify  in  con- 
tradiction to  the  broker,  and  the  names  were 
therefore  immaterial.  We  think  the  judge 
decided  correctly.** 

Telegram. 

No  privilege  attaches  to  telegrams  or  copies 
of  telegrams  in  the  hands  of  a  telegraph  com- 
pany and  their  production  can  be  compelled. 
Tomline  Y.  Tyler,  44  L.  T:  N.  S.  (Eng.)  187; 
Re  Dwight,  16  Oht.  148;  In  re  New  York,  etc. 
Tel.  Co.  [1854-1864]  New  FouAdland  L.  Rep. 
575;  U.  S.  V.  Babcock,  8  Dill.  566,  3  Cent.  L. 
J.  101,  24  Fed.  Caft.  No.  14,484;  U.  S.  v.  Hunt- 
er, 15  Fed.  712;  In  re  Storrer,  63  Fed.  564: 
Woods  V.  Miller,  65  la.  168,  7  N.  W.  484; 
State  V.  Litchfield,  58  Me.  267 ;  Ex  p.  Brown, 
72  Mo.  83,  37  Am.  Rep.  426;  People  v.  Webb, 
5  N.  Y.  S.  855;  Henisler  v.  Freedman,  2  Pars. 
Eq.  Cas.  (Pa.)  274;  Ex  p.  Gould,  60  Tex. 
Crim.  442,  132  S.  W.  364,  31  L.R.A.(N.S.) 
835;  Merchants'  Nat.  Bank  v.  Wheeling  First 
Nat.  Ba:nk,  7  W.  Va.  544.  In  Ex  p.  Brown, 
supra,  it  was  said:  "The  only  ground,  there- 
fore, upon  which  the  exemption  of  telegrams 
from  this  process  of  the  court  can  be  placed, 
is  that  they  are  privileged  communications, 
and  we  cannot  declare  them  to  be  such  in  the 
absence  of  a  statute  so  providing.  The  trans- 
portation of  packages  and  parcels  by  means 
of  express  lines,  is  becoming  almost  as  great 
a  necessity  as  that  of  sending  communications 
by  telegraph,  and  the  two  agencies  are  very 
frequently  employed  in  intimate  connection, 
and  the  argument  which  asserts  the  inviola- 
bility of  telegrams,  derived  from  a  supposed 
analogy  between  the  postal  system  and  the 
telegraph,  would  as  well  apply  to  parcels  or 
packages  intrusted  to  the  express  company 
for  transportation.  The  rules  of  the  company 
forbidding  the  petitioner  from  delivering  tele- 
grams or  copies,  afforded  no  legal  excuse  for 
his  refusal  to  produce  the  telegrams.  Tele- 
graph companies,  it  is  true,  are  by  section  13, 
Wagner's  Statutes  325,  subjected  to  a  penalty 
for  disclosing  the  contents  of  any  private  dis- 
patch to  any  person  other  than  the  person  to 
whom  it  is  addressed,  or  his  agent ;  but  taken 
in  connection  with  section  51,  page  507,  it 
is  obvious  that  it  is  not  to  be  construed  as 
prohibiting  such  disclosure  when  it  is  re- 
quired as  evidence  in  a  judicial  proceeding. 
The  latter  section  makes  it  a  misdemeanor 
for  any  person  connected  with  any  telegraph 
line,  wilfully  to  disclose  the  contents,  or  the 
nature  of  the  contents,  of  any  message  in- 
trusted to  him  for  transmission  or  delivery 
to  ally  one  to  whom  it  is  not  addressed,  ex- 
cept a  court  of  justice,  and  in  that  exception 


we  have  a  legislative  recognition  of  the  amen- 
ability of  custodians  of  telegrams  to  a  snlh 
poena  duces  tecum,  commanding  their  produc- 
tion.    It  follows,  if  the  court  has  the  right 
to  compel  their  production,  that  the  company 
cannot,  by  any  roles  it  may  adopt,  exonerate 
its  agents  from  obedience  to  the  judicial  man- 
date."   So  in  State  r.  Utchfield,  58  Me.  267, 
it  was  said:     "Nor  can  telegraphic  communi- 
cations be  deemed  any  more  confidential  than 
any  other  communications.    Teleg^phic  com- 
munications are  not  to  be  protected  to  aid 
the  robber  or  assassin  in  the  consummation  of 
their  felonies,   or   to   facilitate  their  escape 
after  the  crime  has  been  committed.    No  com- 
munication should  be  excluded,  no  individual 
should   be   exempt   from    inquiry,   when  th« 
communication,  or  the  answer  to  the  inquiry 
would  be  of  importance  in  the  conviction  of 
crime  or  the  acquittal  of  innocence,  except 
when  such  exclusion  is  required  by  some  grave 
principle  of  public  policy.     The  honest  man 
asks  for  no  confidential  communications,  for 
the  withholding  the  same  cannot  benefit  him. 
The  criminal  has  no  right  to  demand  exclu- 
sion of  evidence  because  it  would  establish  his 
guilt.    The  telegraph  companies  cannot  right- 
fully claim  that  the  meesages  of  rogues  and 
criminals,  which  they  may  innocently  or  ig- 
norantly  transmit,  should  be  withheld,  when- 
ever the  cause  -of  justice  renders  their  prodne* 
tion    necessary.      They    cannot    wish    their 
servants  should,  however  innocently,  co-oper- 
ate in  the  oommiseion  of  crime,  and  decline 
to  co-operate  in  its  detection  and  punishment, 
and  thus  become  its  accomplices.    The  inter- 
ests of  the  public  demand  that  resort  should 
be  had  to  all  available  testimony,  which  may 
lead    to    the    detection    and    punishment  of 
crime,   and  to   the   protection   of   innocence. 
The  telegraphic  operator,  as  such,  can  claim 
no  exemption  from  interrogation.    Like  other 
witnesses,  he  is  bound  to  answer  all  inquiries 
material  to  the  issue."     Similarly  in  Woods 
V.  Miller,  55  Ta.  168,  7  N.  W.  484,  the  court 
said:     "The  objection  to  the  production  and 
introduction  of  the  telegrams  was  based  upon 
section    1328    of    the    Code,    which    provides 
that   any    person   employed    in   transmitting 
messages  by  telegraph,  who  makes  known  the 
contents  of  any  message  sent  or  received,  to 
any  person  except  to  him  to  whom  it  is  ad- 
dressed, or  to  his  agent,  or  attorney,  is  guiltv 
of   a   misdemeanor.      The    defendants    insist 
that  a  person  cannot  under  one  rule  of  law 
be  compelled  to  do  what  under  another  rule 
of  law  is  a  misdemeanor.     Nearly  all  kinds 
of   business,   however    important,   are   trans- 
acted by  telegraph.    The  contents  of  messages, 
unlike  the  contents  of  letters,  are  necessarilr 
known  to  the  persons  engaged  in  transmitting 
them.    The  interests  of  business  require  that 
they  should  not  be  divulged  to  third  persons, 
but  the  parties  themselves  have  a  right  to 
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the  messages  to  prove  their  contracts.  Any 
rule  which  should  disallow  this  would  great* 
ly  impair  the  value  of  the  telegraph  as  a 
means  of  doing  business.  It  is  evident  that 
the  statute  wlu»  not  designed  to  prevent  the 
use  of  messages  as  evidence.  That  the  statute 
does  not  prohibit  the  production  and  intro- 
duction of  messages  as  evidence,  under '  an 
order  of  court  for  that  purpose,  might  be 
demonstrated  hy  saying  that  the  person  who 
produces  them  in  obedienee*  to  the  order  is 
not  guilty  of  voluntarily  disclosing  their  con- 
tents, and  no  person  oan  be  punished  for  an 
act  which  is  not  voluntary.  The  statute, 
therefore,  does  not  reach  such  a  case,  and  is 
wholly  inapplicable.'^ 

No   further    disclosure  will   be   permitted 
than  the  necessities  of  tlrt  particular  issue 
require.    Ex  p.  Gould,  60  Tex.  Grim.  442,  132 
S.  W.  364,  31  L.R.A.(N.S.)   835,  wherein  it 
was  said:     "In  this  case  the  subpoena  duces 
tecum  was  for  all  telegrams  sent  from  the 
office  at  Baird;  ordering  intoxicating  liquors; 
it  did  not  specify  whether  the  U(niors  ordered 
were  unlawfully  sent  for;  it  said  all  intoxi* 
eating  liquors.     All  intoxicating  liquors  are 
not  under  the  ban  of  the  law.     What  right 
had  the  grand  jury  to  have  exposed  before 
them  the  messages  sent  indiscriminately  by 
the  citizenship  of  Baird  in  ordering  intoxi- 
cating liquors?    The  demand  made  upon  the 
witness  was  unreasonable  and  unwarranted; 
it  was  too  general;  it  did  not  relate  to  any 
crime  committed,  nor  to  any  person  accused 
or  suspected;  it  was  not  directed  to  the  in- 
quiry into  any  crime;  it  failed  to  show  the 
purposes  for  which  tiie  telegrams  were  de- 
manded, and  was  but  a  prying  and  fishing 
expedition  that  cannot  be  authorized  by  law. 
The  protection  of  papenr  is  as  much  Secured 
under  the  provisions  of  the  Bill  of  Bights  as 
a  man's  house;*  and  the  same*  rules  that  apply 
to  one  apply  to  the  other.  The  courts  will  not 
permit  the  exercise  of  an  arbitrary  power, 
where  its  tendency  might  be  tb  disturb  domes* 
tic   relations;    expose  commercial  secrets  to 
satisfy  the  idle  curiosity  of  men.    The  Consti- 
tution holds  too  sacred  the  privacy  of  home 
to  permit  this." 

Communication  tQ  Newspaper  Beporter. 

The  policy  of  a  newspaper  to  treat  as  con- 
fidential the  sources  of  ntfoormation  acquired 
by  its  reporters  will  not  be  regarded  by  the 
courts  and  no  privilege  attaches  to  a  Conowu- 
nication  to  a  newspaper  reporter*  People 
V.  Durrant,  116  Gal.  179,  48  Pac.  76;  Ex  p. 
Lawrence,  116  €al.  898,  48  Pae.  124;  Pledger 
V.  State,  77  Ga.  t4a,  5  a  K.  320;  Piuakett  v. 
Hamilton,  136  Ga.  72,  Ann.  €as.  1912B  1259, 
35  L.R.A.(N.S.>  583;  In  re  Grunow,  84  N.  J* 
Ann.  Cas.  IDlOC.r— 4<k 


L.*a8«,  86.>Atl.  t^Xki .  Pecflrte,  v..  Fm4^,  :4 
Thomp.  &  C.    (N;,X.>   467.,  ■  In  the  case  of 
In  re  Grunow,  supra,  it  was  said:     "The  ap- 
pellant gave  as  his  reason  for   refusing  to 
answer  the  qftgsttoa  thd  . tottering :      'I   de- 
clined to  give  the  sources  of  my  information 
offt^e  nl^^eB  of.avy  person  .or  persons  wI^q 
gave  me  any  information  about  it,  and  gave 
as  my  reason  for  such  refusal  that  I  was  a 
ncwspa^ej.^regorte]^,  ^and  therefore  ^  CQuld  not 
give  up  my  sources  of  information.''    In  ef- 
fect he  pleaded  a   privilege  which   finds  no 
ootutebatiev  i»  tiiC  law«    Shsok  an  immunV^ 
as  claimed  by  the  delendaiiti  .would  be  far- 
reaching  in  its  effect,  and  detrijnental  to  the 
due  administration  of  law.    To  Udmit  of  any 
such  privilege  would  be  to  shield  the  real 
transgressor  and  permit  him  to  go  unwhipped 
of  justice.''    In  £x  p.  Lawrence,  116  taX,  298, 
48  Pac.  124,  the  rule  wi^s  applied,  the  court 
saying:     "The  senAito  of  the  suite  was  en- 
gaged in  an  investigation  of  the  conduct  of 
its  members  under .  a  published  .charipe  that 
some  of  them,  whos4  names  were  not  given, 
had  taken  bribes  for  aiding  in  the  passage' of 
a  certain  bill.    The  news  editor  and  one  of 
the  reporters  of  the  p4per  which  published 
this  charge  were  called   upon '  to   testify  in 
the  matter,  and  refused  tp  answer   certain 
interrogatories  propounded  to  them,  upon  the 
ground  that   the   information   sought   to   be 
elicited  was  privileged.    ...    It  c^^nnot  be 
successfully  contended,  and  has  not  been  seri- 
ously argued,  that  the  witne^es  were  justi- 
fied In  refuting  to  give  these  names  upon  the 
groun/l.that  the  couu^imications  were  privi- 
leged."    In. People  v.  Fancher,  4  Thomp.  k 
C.    (N.  Y.)    467,  holding  that  a  newspaper 
proprietor  could  be  compelled  to  disclose  ifie 
name  of  the  person  froxp  whom  was  obtained 
the  information  embodied  in  a  libellous  ar- 
ticle, the  court  said:     "As  the  law  now  is, 
and  has  for  ages  existed,  no  court  could  pos- 
sibly hold  that  a  witness  could  legally  refuse 
to  give  the  name  of  the  author  pf  an  alleged 
libel,  for  the  reason  that  the  rules  of  a  public 
journal  forbade  it.     That  some  other  party 
assumes  the  responsibility  of  a  crime,  and 
is  willing  to  suffer  ,its  oo^aequences,  can  never 
'  prevent  an  inquiry  as  to  each  an^  every  per- 
son  conoernied  therein,,  and   the   hplding   of 
all    such   equally   responsible    with    the   one 
avowing  it,     Xhe.jadmission  of  such  a  .prin- 
ciple,   if   earriei   to   its    logical    conclusion, 
would  shield  him  who  h^res  a^  assassin  to 
strike  a  fatal  blow,  so  long  «a  the  slayer 
avowed  himself  to  be  solely  responsible  for, 
the  act.    Thi0' extreme  case  is  put  for  the 
purpose  of  showing  tbe  impoUcy  of  the  rea- 
son, and  its  worthlesanes*  iu  « .couit  of  jus- 
tioc." 
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Olause*^  V«]idity4 

A  lif^  polic^j  proyiding  that  it  shall  he, iu-- 
eontestable^  except  ior  nonpayment  of  premi- 
un)8,  after  one  year  from  its  date^  is  not 
objectionable  as  in  conflict  with  the  state 
statute  of  ILmitations,  but  isTalid. 

[See  4  Ann.  Cas.  364;  13  Ann:  Gas.  305.] 

EiFeot  on  Attaok  for  TTa,ndL 

Where  a'  life  policy  provides  that  it  shall 
be  incontestable,'  ea^cepf  for  nonpayment  of 
preihitans,  after  one  year  from  date,  the 
insurer,  after  the  expir atioa  of  tJbe  year,  can- 
not maintain  a  suit  .a^ain/^t  the  insured  and 
the  beneticiafy  t<^  cancel  the  policy^  for  the 
defendant's .  allc^ged  fraud  in  procuring  it: 

[See  note  at  end  of  this  case.] 

Appeal  from  Ck>mmo'n  Pleas  Circuit  Court, 
Anderson  county :    De  Vobe,  Judge. 

Action  to  cancel  policies  of  life  insurance. 
Philadelpliiii  Life  Insurance  Company  of 
Philadelpliia,  Pa.,  plaintiff;  and  Quincy  L. 
Arnold  et  al.,  defendants.  '  Jiidgment'  for 
plkintiff.  Defendants  appeal.  Thfe  fadts-  are 
stated  in  the  opifiion.     Rkvers^d: 

Quattleliawni  d  Cochran  for  appellants.' 
Bonham,  Watkina  tt  Allen  for  respondent. 

[420]  HYDRicK,  J. — ^Thiff  action  was 
brought  to  hitve  two  policies  of  insurance, 
issued  by  the  plaintiff  on  the  life  of  the  de* 
fendant,  Q.  L.  Arnold,  In  faYof  of  his  wife, 
Mattie  H.  Arnold,  cancelled  on  the  ground 
that  they  Were  obtained  by  fraud.  The  poli- 
cies were  isitrued  and  dated  June  11,  1010. 
The  premiums  were* duly  paid.  The  poHcies 
contain  this  clause:  'This  policy  shall  be 
incontestable,  except  for  nonpayment  ol  pre- 
miums, after  one  year  from  its  date."  This 
a'ctibn  was  commenced  June  3,  1012,  more 
than  a  year  kfter  the  date  of  the  policy.  On 
motion'  of  defendants,  issues  were  referred  to 
a  jttry,  which  aaiswered  them  all  in  favor  of 
defendants.  ■  But  the  Court  aet  aside  the  ver- 
dict, holding  that  the  fhaud  alleged  had  been 
proved,  and  kdjudged  the  policies  void.    . 

From  the  view  that  we  take  of  the*  case,  it 
will  be  necessary  to  consider  only  one  ques-* 
tion :  Is  the  incontestable  clause  above  quot- 
ed a  bar  to  the  action  ?  The  language  is  plain 
plain  that  it  does  not  require  interpreta- 


tion. There  can  be  no  doubt  of  its  meaning, 
and  unless  there  is  some  reason  why  an 
insurance  company  cannot  lawfully  make 
0iiefa  a  contract,  this  action  is  barred.  The 
Courts,  with  practical  unanimity,  hold  such 
a  [421]  stipulation  valid.  It  is  called  by 
some  of  them  a  short  statute  of  limitations 
in  favor  of  the  insured,  and  it  is  sustained 
on  the  analogy  of  the  cases  which  hold  that 
the  parties  to  a  contract  may,  by  stipulation 
therein,  fix  a  reasonable  time  within  which 
action  thereon  must  be  brought,  or  claims 
made.  We  cannot  agree  that  such  a  stipula- 
tion conflicts  with  the  statute  of  limitations^ 
only  in  the  sense  that  by  its  terms  action 
must  be  brought  within  a  shorter  period  than 
that  allowed  by  lajiF.  But  the  statute  of 
limitations  does  not  expressly  or  impliedly 
prohibit  such  an  agreement.  It  merely  fixes 
the  maximum  time  within  which  actions  may 
be  brought. 

No  doubt  the  elause  waa  inserted  in  the 
policy  as  an  inducement  to  the  public  to  in- 
sure, with  the  plaintiff  oompafiy.    It  is  matter 
of   c<Mnman   knowledge  t^t  insurance  com- 
panies have,  in  the  past«  so  frequently  de- 
fended  against  daims  .under  their  policies, 
and  tried. to  defeat  payment  of  them  on  vari- 
ous     grounds — sound      and      unsound — and 
especially  on  the  ground  of  alleged  false  rep- 
resentations and  warranties,  that  the  legisla- 
ture of  this  State  deemed  it  necessary  to  take 
the  matter  in  hand,  and  in  1878   (16  St.  at 
Large,  p.  530)   a  statute  was  enacted  (Civ. 
Code  1912,  8ecs.^d722,  2723)   which  provides 
that,  when  a  compan|y  receives  the  premiums 
on  a  policy  for  the  ^;|^ce  of  two  years,  it 
shall  be  deemed  to  hav<£'i^aived  any  right  to 
dispute  the  truth  of  the  >  application,  or  to 
allege  that  the  insured  made  falBe  representa- 
tions.   The-.samQ  stati^te  auUiorizes  the  com- 
panies to  bring  actions  to.vi^te,  policies  on 
that  ground,  but  limits  the  tiidft  to  two  years 
from  date  of  the  policy.    This  I^slation  goes 
far  to  prevent  these  eompanieal^m  taking 
a  man's ,  hard-sarned  money  as   I'jng  as  he 
livesy  and  then  slandering  his  meril}ry  after 
he  is  dead.    While  it  is  true  in  this  ;^se  that 
the  insured  is  alive,  that  circumatai^  does 
not  make  the  meaning  of  the  clause  or  the 
application  of  the  law  di^erent  from  i;^t  it 
would  be  if  he  were  dead.    To  hold  thrf'the 
clause  means  only ,  {422]   that  the  comjiny 
cannot  defend  for  any  cause,  except  nonpW' 
ment  of   premiums,  after  the  death    of    :« 
insured,    is    to   read   int6    the   contraxst,     t 
construction,  what  the  parties  did  not  wri 
into  it.  ... 

The  objeiction  to  taking  insurance,  arisir 
out  of  the  probability  of  Such  a  defense  beir 
set  up,  whether  founded  in  truth  or  not,  gre 
to  be  «ueh  that  the  insurance  companic 
found  it  to  their  advantage  to  insert  in  the 
policies    certain    stipulations   specifying   t) 
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grounds  upon  whicli  they  could  be  contested, 
and  limiting  the  time  within  which  such  con- 
test must  be  made.  Of  course,  other'  things 
being  equal,  the  more  favorable  to  the  insured 
these  stipulations  are,  the  more  attractive 
will  the  policies  be  to  insurers,  and  we  have 
no  doubt  the  clause  in  question  was  inserted 
for  that  purpose,  and  that  the  company  has 
received  the  benefit  of  it  in  that  intending  in- 
surers have  be^n  thereby  induced  to  take  its 
policies. 

By  the  stipulation,  the  plaintiff  practically 
agreed  that  it  would  take  a  year  to  investigate 
and  determine  whether  any  fraud  had  been 
perpetrated  in  procuring  the  policies,  and, 
if  it  failed  within  that  time  to  discover  any, 
it  would  make  no  further  investigation,  and 
would  not  thereafter  contest  the  validity  of 
the  policies  on  that  ground.  The  evidence  in 
the  case  shows  that,  if  plaintiff  had  been  dili- 
gent, it  could  have  discovered  the  fraud  with- 
in the  year.  Therefore,  wie  do  not  feel  that 
we  are  condoning  the  fraud  by  enforcing  the 
stipulation.  The  following  authorities  sus- 
tain the  validity  of  such  a  stipulation :  Kline 
V.  Nat.  Ben.  Ass'n,  111  Ind.  462,  11  N.  E. 
620,  60  Am.  Rep.  703;  Wright  v.  Mut.  Ben. 
Asa'n,  43  Hun  (N.  Y.)  61,  affirme4  118  N.  Y. 
237,  23  N.  K.  186,  6  L.R.A.  731»  16  Am.  St. 
Rep.  749 ;  Clement  v.  Insurance  Co.  101  Tenn. 
22,  46  S.  W.  661,  42  L.R.A.  247,  70  Am.  St. 
Rep.  650,  and  note;  Massachusetts  Ben.  Life 
Ass'n  V.  Robinson,  104  Ga.  256,  30  S.  £. 
918,  42  L.R.A.  261;  Murray  v.  State  Mut. 
Life  Ins.  Co.  22  R.  I.  [423]  624,  48  Atl.  800, 
63  L.R.A.  743;  26  Cyc.  873,  881;  19  A.  &  E. 
£nc.  L.  (2d  ed.)  79  et  seq. 

Fraseb,  J.  {dissenting). — I  caAnot  concur 
in  the  opinion  of  the  majority  of  the  Court. 
I  think  the  statutory  right  of  the  company  to 
two  years  may  be  waived,  and  that  the  incon- 
testable clause  did  waive  it,  except  for  fraud. 
I  think  the  words  in  the  incontestable  clause, 
"all  statements  made  by  the  insured  shall, 
in  the  absence  of  fraud,  be  deemed  representa- 
tions, and  not  warranties,"  clearly  show  that 
the  insurer  did  not  intend  to  waive  any  of 
its  rights  where  there  is  fraud.  The  policy 
also  provides  that  the  question  of  age  may 
be  contested.  The  incontestable  clause,  there- 
fore, was  not  absolute,  and  I  think  the  plain- 
tiff has  the  riglit  to  bring  this  action  within 
the  statutory  period. 

Gage,  J.,  did  not  sit  in  this  case.  . 


NOTE. 

The  reported  case' holds  that  under  a  provi- 
sion in  a  life  insurance  policy  that  it  shall 
be  incontestable  after  the  lapse  of  one  year 
except  for  nonpayment  of  premiums,  not  only 
is  the  insurer  precluded  fiom  defending  on 


the  ground  of  fraud,  but  a  suit  to  cancel  the 
policy  on  the  ground  of  fraud  cannot  be  main^ 
tained  after  the  lapse  of  a  year  from  the  date 
of  the  policy.  The  earlier  cases  as  to  the 
effect,  on  a  contest  of  a  life  insurance  policy 
on  the  ground  of  fraud,  of  a  clause  making 
the  policy  incontestable,  are  reviewed  in  the 
note  to  Harris  y.  Security  L.  Ins.  Co.  Ann. 
Cas.  1914C  648. 


CAU8ET 


V. 


BBABOASLD  AIB  LINE  RAILWAY 
COMPANY. 


North  Carolina  Supreme  Court — May  20,* 

1914.  .     . 


lee  N.  Car.  fi;  si  8.  e.  oil. 


Release    and    I>iso1iarse'  —    Frand    in 
Proouring  —  Evidence  Snfllolent. 

In  an  action  for  deltth  of  an  employe*^,  evi- 
dence held  to  warrant  a  finding  that  a  release 
of  liability  for  the  injuries  resulting  in  d^- 
cedent's  death.  h»4  been  procured  by  iraud 
or  undue  influenqe,  .... 

LLlmltatif^  of  Aetlom  —  AeUon  Iby  Ad^ 
mlnlstrator. 

Since  an  administrator '  succeeds  to  the 
rights  of  his  intestate,  derives  his  title  from 
him,  and  in  an  action  endeavors  to  enforce  a 
right  which  belonged  to  the  intestate,  the  bar 
of  limitations,  if  available  against  the  in- 
testate, is  ordinarily  available  against  the 
administrator. 

Death  bj  Wrongful  Aot  -*^  LlmltatloBS 
—  Effect  of  Bar  of  Action  for  Injury. 

Since  a  right  of  action  for  injuries  be- 
longs, to  the  injured  person^  terminates  at 
his  death,  and  depends  on  the  common  law, 
while  the  light  to  diamages  for  wrongful 
death  resulting  from  such  injuries  belongs 
exclusively  to  the  administrator  ai^d  is  a 
creature  of  statute,  limitations  havixig*  run 
•against  an  action  for  injuries  to  decedent  is 
no  bar  to  the  administrator's  right  to  recover 
for  wrongful  death. 

[Se&  note  at  end  of  this  case.] 

<  .      '      . 

Appeal  from.  Superior  Court, .  Bandolph 
county:  Lono,  Judge.  . 

Action  for  death  by  wrongful  act.  It  L 
,Causey,  administrator,,  plaintiff,  and  .Sea- 
board Air  Line  Railway  Company,  defendant. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affi&med. 

[6]  This  is  an  action  to  recover  damages 
^or  the  wrongful  death  of  the  plaintiff's  in-> 
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testate,  caused,  as  alleged,  by  the  Diligence 
qI  the  defendant*    ■ 

.  The  intestate  was  injured  on  1  December, 
1903,  and  died  on  7  June,  1912.  On  27  De- 
cember, 1903,  the  intestate  executed  the  fol- 
lowing^ conditional  release: 

Seaboabd  Aib  Line  Railway. 

Conditional  Release  Agreement, 

If,  before  the  expiration  of  thirty  days 
from  this  date,  the  Seaboard  Air  Line  Kail- 
way  shall  pay  to  me,  H.  0.  Causey,  the  sum 
of  $75,  I  hereby /agree  to  release  the  said 
railway  of  and  from  all  claims  whatsoever 
for  damages  for  or  on  account  of  personal 
injury  Bustahied  by  N6.  1  fnlight  running 
into  A.  C.  L.  freight  at  HiRon  Bridge,  throw- 
ing me  against  stove,  cutting  my  head,  on  1 
December,  1903.  • 

Witness  my  hand  and  seal,  this  27  Deeem- 
ber,  1903. 

-     (Signed)  H.  Oi  Cauaey;  [Seal] 

Witness : 

(Signed)  R.  M.  Baldwin.  ^ 

»  *  ■  *       ■  • 

-■     .  ••  •  .  •: 

The  foregoing  conditional  release  agreement 

ha^  the  following  indorsementa  atamped  on 
it  J  "Youchere  made  for  5  January,  1904, 
amount  shown,''  and  ''Voucher  sent  to  Audi- 
tor Disbursements,  8  February,  1904." 

On  17  February,  19i04,  the  ifiiestate  ex- 
ecuted the  following  release: 

SKABOAaD  AiB  Line  Railway. 

Release. 

For  and  in  consideration  of  the  sum  of 
aeventy-five  and ;  nq/100  dollars  ($7&)  to 
me.  paid,  the  reoeiyt  of  which  is  hereby  -ac- 
knowledged, I,  H.  O.  Causey,  do  hereby  release 
and  forever  discbarge  the  Seaboard  Air  Line 
Railway,  and  any  and  all  railroads  [7] 
own^d,  leased,  operated,  or  controlled  by  it, 
and  its  successor s»  from  all  injuries  received 
by,  me  In  collision  of  trains  S.  A.  L.  No.  1, 
an4  A.  C.  L.  No.  80,  on  or  about  1  December, 
1903,  at  or  near  Wilmington,  N.  C,  while  a 
conductor  in  the  employ  of  the  Seaboard 
Air  Line  Railway;  the  consideration  herein- 
before referred  to  being  in  full  compromise, 
satisfaction,  and  discharge  of  all  claims  and 
causes  of  action  arising  out  of  the  injuries, 
and  in  exoneration  of  the  railway  from  all 
liability  by  reason  thereof. 

In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  this  17  February,  A.  D.  1904. 
(Signed)  H.  0.  Caiisey.  [Seal.] 

Signed,  sealed,  and  delivered  in  the  pres- 
ence of: 

(Sighed)  R.  M,  Baldwin. 


The  delendant  pleaded  the  release  as  a  de- 
fense,  and  also  the  statute  barring  a  recovery 
for  per  social  injury  within  three  years. 

The .  plaintiff  replied,  alleging  that  the  re- 
lease was  procured  by  undue  influence  and 
fraud. 

The  jury. return^  the  following  verdict: 

1.  Was  H.  0.  Causey,  the  intestate  of  the 
plaintiff,  killed  by  the  negligence  of  the  de- 
fendant, as;. alleged  in  the  complaint?  An- 
swer: Yes. 

2.  Did  H.  O,. Causey,  the  intestate  of  plain- 
tiff, execute  the  release  as  alleged  by  the 
defendant,  the  Seaboard  Air  Line,  in  its 
answer?    Answer;  Yes. 

3.  If  plaintiff's  intestate  did  execute  and 
deliver  the  said  release,  did  he  at  the  time 
of  the  execution  thereof  have  sufficient  mental 
capacity  to  understand  the  nature  and  effect 
of  the  said  release?    Answer:  Yes. 

4.  If  the  deceased,  H.  O.  Cauaey,  did  not 
have  sucli  mental  capacity,  did  the  defend- 
ant have  notice  thereof?    Answer:  No. 

5.  If  said  release  was  executed  and  de- 
livered as  alleged  in  the  answer,  was  the 
same  procured  by  fraud  and,  undue  influence 
of  the  defendant,  the  Seaboard  Air  Lbe,  as 
alleged  by  the  plaintifif?    Answer:  Yes. 

[d]  6.  Is  the  plaintiff's  cause  of  action 
l)arred  by  the  statute  of  limitations?  An- 
swer: No. 

7.  What  damage,  if  any,  is  the  plaintifl 
entitled  to  recover?     Answer:  $6,075. 

W.  H,  "Neal  for  appellant. 
Hammer  d  Kelly  for  appellee. 

Allen,  J. — ^There  was  evidence  to  support 
the  finding  by  the  jury  that  the  injury  in 
1903  caused  the  death  of  the  intestate,  and 
this  is  practically  conceded  by  the  defendant 

It  is,  however,  earnestly  insisted  that  there 
ivas  no  evidence  of  fraud  or  undue  influence 
in  procuring  the  execution  of  the  release  set 
up  as  a  defense. 

No  presumption  of  fraud  arises  from  the  re- 
lation of  employer  and  employee,  "but  it  i« 
recognized  by  the  courts  that  the  employer 
has  great  influence  in  determining  the  con- 
duct of  the  employee,  and  may  use  it  to  his 
injury."  King  v.  Atlantic  Coast  Line  R.  Co. 
157  N.  C.  63,  72  S.  E:  801,  48  L.R.A.(N.S.| 
450.  And  "Where  theire  is  no  coercion 
amounting  to  duress,  but  a  transaction  is  the 
result  of  a  moral,  social,  or  domestic  forei^ 
exerted  upon  a  party,  controlling  the  fm 
action  of  his  will  and  preventing  any  tro? 
consent,  equity  may  relieve  against  the  trans- 
action on  the  ground  of  undue  influence,  enn 
though  there  may  be  no  invalidity  at  law. 
In  the  vast  majority  of  instances  undue  in- 
fluence naturally  has  a  field  to  work  upon 
in  the  condition  or  circumstances  of  the  per* 
son  influenced  which  raider  him  peculiar!; 
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su5ce|^ble  and  yieldittg — ^his  ,  dependent  or 
fiduciary  relation  towards  th«  one  exerting 
the  influence,' his  m^tal 'or  physical  weaJ{- 
ness,  hia  pecuniary  neoesflityi  his  ignorance^ 
lack  of  adTice,  and  the  tike/'  Pom.  Eq.  Jur; 
vol.  2,  seo.  851. 

The  plaintiff  relies  upon  circumstantial 
evidence  to  prove  fraud  and  undue  influence, 
and  as  was  said  by  Justice  Brown  in  the  mat* 
ter  of  Everett's  Wills,  153  N.  C.  85,  68  8.  £. 
924 :  '^Experience  has  shown  that  direct 
proof  of  undue  or  fraudulent  infhience  it 
rarely  attainable,  but  inference  from  cireum*> 
stances  must  determine  it. 

[9]  '^Undu^  influence  is  generally  proved  by 
a  number  of  facts,  each  of  which  standing 
alone  may  be  of  little  weight,  but  taken 
collectively  may  satisfy  a  rational  mind  d 
its  existence." 

Let  us,  then,  examine  th^  circumstances 
connected  with  the  execution  of  the  release.* 
The  intestate  was  in  the  employment  of  the 
defendant  when  the  release  was  executed,  and 
wished  to  continue  the  employment;  He  was 
injured  on  1  December,  1903,  by  a  blow  on 
the  back  of  the  head,  and  while  the  jury  finds 
that  he  had  suflScient  mental  capacity  to 
execute  a  release,  it  was'  in  evidence  that  he 
had  trouble  with  his  head  continuously  aftef 
the  injury.  He  accepted  $75  in  settlenient 
for  an  injury  which  finally  resulted  in  death. 

The  settlement  was  made  under  an  agree? 
ment  to  pay  him  for  his  lost  time  (the  elaim 
agent  of  the  defendant  testifies  to  this),  and 
he  was  at  that  time  earning  from  $90^  to  $95 
a  month,  and  according  to  the  evidence  of  the 
plaintiff,  lost  two  and  one-half  months. 

The  evidence  does  not  disclose  that  any  one 
was  present  when  the  release  was  executed^ 
except  the  claim  agent  of  the  defendant,  and 
be  made  conflicting  statements  as  to  his  meet- 
ing with  the  intestate,  saying  i  "I  met  him 
by  appointment.  He  sent  word  that  he  want* 
ed  to  see  me.  I  did  not  meet  liim  by  ap- 
pointment. I  did  not  send  for  him  to  come 
and  see  me.  I  met  him  on  the  hotel  porch  at 
Hamlet  by  accident." 

The  conditional  telease  was  executed  on 
27  December,  1903,  conditioned  to  accept  $75, 
if  paid  wttfain  thirty  days,  under  an  agrees 
ment  to  pay  for  lost  tkne,  when  there '  was 
due  him  then,  computing  stHhe  rate  of •  $90 
per  month,  $81,  and  the  time  he  would  lose 
could  not  then  be  ascertain^,  as  he  had  not 
resumed  work. 

The  sum  of  $75  was  not  paid  within  the 
thirty  days,  but  the  intestate  stood  by  th^ 
agreement;  and  at  the  end  of  two  months 
and  seventeen  days,  while  still  unable  to 
work,  executed  a  full  release  for  $76,  under 
the  sapie  agreement,  the  defendant  says,  to 
pay  for  lost  time,  when  his  wages  alone 
would,  at  that  time,  have  amounted  to  $231, 
BOt  considering  damages  foi*  mental  and  phys- 


ical suffering  and  for  reduced  capacity,  for 
which  the  defendant  was  liable,  if  for  any- 
thing. '  i 

[10]  We  have,  then,  a  full  release  executed 
upon  the  payment  of  less  thkn  one*third  of 
the  amount  agreed  to  be  paid,  and  when  the 
most  important  element  of  damages  was  not 
then  -taicen  into  consideration — mental  and 
physical  suffering  and  reduced  capacity. 

It  was  executed  by  an  employee  who  was, 
at  t^e  time,  suffering  mentally  and  physically 
from  his  injury,  and  who  wished  to  retain 
his  place  with  the  defendant,  and  when  no  one 
was  with  him  except  the  daim  agent  of  the 
defetadant}  who  made  contradictory  statements 
about  his  meeting  with  the  intestate. 
.  It  would  seem  that  one  of  two  conclusions 
must  follow,  if  the  jury  accepted  this  evi« 
dence:  that  the  intestate^  did  not  have'  suf- 
ficient mind  to  execute  a  release,  or  that  ^  he 
as  improperly  influenced. 

The  jury  has  adopted  the  latter  solution, 
and  in  our  opinion  there  was  evidence  to  su|>- 
port  it. 

In  King  v.  Atlantic  Coast  Line  R.  Co.  157 
N.  C.  65»  72  8.  E.  801,  48  L.Il.A.(N.8.)  460, 
quoting  from  our  own  reports  and  from  the 
Supreme  Court  of  the  United  States,  as  to 
the  effect  of  inadequacy  of  consideration  upon 
an  issue  of  fraud  and  undue  influence,  we 
said:  "In  Byers ^.  Surget,  19  How.  311  [15 
U.  8.  (L.  ed.)  674],  the  Supreme  Court  of 
the  United  States  says:  'To  meet  the  ob- 
jection made  to  the  sale  in  this  case,  founded 
on  the  inadequacy  of  the  price  at  which  the 
land  was  sold,  it  is  insisted  that  inadequacy 
of  consideration,  singly,  cannot  amoiint  to 
proof  of'  fraud.  This  position,  however,  is 
scarcely  reconcilable  with  the  qualification 
annexed  to  it  by  the  courts,  namely,  unless 
such  inadequacy  be  so  gross  as  to  shock  the 
conscience,  for  this  qualification  implies  nec- 
essarily the  affirmation  tiiat,  if  the  inade^ 
quacy  be  of  a  nature  so  gross  as  to  shock  the 
conscience,  it  will  amount  to  proof  of  fraud.' 
And  again,  in  Hume  v.  U.  S.  132  U.  S.  411, 
10  a  Ct.  136,  33  U.  8.  (L.  ed.)  393:  *It 
(fraud)  may  be  apparent  fi-om  the  intrinsic 
nature  and  subject  of  the  bargain  itself,  such 
as  no  man  in  his  sensei^,  and  not  under  de- 
lusion, would  ihake,  on  th^  one  hand,  and 
as  no  honest  and  fair  man  would  accept,  on 
tiie '  other.'  Our  Court,  speaking  through 
Justice  Brown,  so  deelhres  the  law  in  refer- 
ence to  awards  and  other  transactions.  In 
Perry  V.  Greenwich  ihs.  Co.  137  N.  C.  406,  49 
f11]  S.  E.  890,  he  says:  *Where  there  is  a 
charge  of  fraud  or  partiality  made  against  ail 
award,  the  fact  that  it  is  plainly  and  pal- 
pably wrong  would  be  evidence  in  support 
of  the  charge,  entitled  to  greater  or  less 
weight  according  to  the  extent  or  effect  of 
the  error  and  the  other  circiJimstances  of  the 
case.     There  might  be  a  case  of  error  in  an 
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award  so  plain  and  gross  that  a  court  or 
jury  could  arrive  only  at  the  conclusion  that 
it  was  not  the  result  of  an  impartial  exercise 
of  their  judgment  by  the  arbitrators.  God- 
dard  T.  King,  40  Minn.  164,  41  N.  W.  659. 
The  settled  rule,  which  is  applicable  not  only 
to  awards,  but  to  other  transactions,  is  that 
mere  inadequacy  alone  ia  not  sufficient  to 
set  aside  the  award;  but  if  the  inadequacy  be 
so  gross  and  palpable  as  to  shock  the  moral 
sense,  it  is  sufficient  evidence  to  be  submitted 
to  the  jury  on  the  issues  relating  to  fraud 
and  corruption,  or  partiality  and  bias.' 
Where  there  is  inadequacy  of  consideration, 
but  it  is  not  gross,  it  may  be  considered  in 
connection  with  other  evidence  upon  the  ift-. 
sue  of  fraud,  but  will  not,  standing  alone, 
justify  setting  aside  a  contract  or  other 
paper-writing  on  the  ground  of  fraud." 

The  finding  of  the  jury  that  the  release 
was  procured  by  fraud  and  undue  influence, 
rendered  upon  competent  evidence,  makes  it 
unnecessary  to  consider  the  effect  of  a  valid 
release  executed  by  the  intestate  on  the  plain- 
tiff's right  of  action. 

The  remaining  question  presented  by  the 
appeal  is  the  effect  of  the  lapse  of  time  be- 
tween the  injury  to  and  the  death  of  the 
intestate. 

The  right  of  action  in  favor  of  the  intestate 
to  recover  damages  for  personal  injury  was 
barred  by  the  statute  of  limitations  of  three 
years  f|t  the  time  of  his  death,  and  th6  ques- 
tion is  presented,  whether  this  can  avail  the 
defendant  in  an  action  by  the  administrator 
to  recover  damages  ior  death,  the  result  of  the 
same  injury. 

Ordinarily,  the  bar  of  the  statute  is  a  good 
defense  against  the  administrator,  if  avail- 
able against  the  intestate,  but  this  is  because 
the  administrator  succeeds  to  the  rights  of 
the  intestate,,  derives  his  title  from  him,  and 
is  endeavoring  to  enforce  a  [12]  right  which 
belonged  to  him,  and  if  no  such  relation  ex-* 
ists  in  a  given  case,  there  would  seem  to  be 
no  good  reason  for  admitting  the  defense. 

•The  right  to  recover  damages  for  personal 
injury  belonged  to  the  intestate,  and  termi- 
nated at  his  d^ath,  while  the  right,  to  recover 
dam^es  for  wrongful  death  never  belonged 
to  him»  and  did  not  exist  until  death.  A 
recovery  in  an  action  for  personal  injury  be- 
longs to  the  estate  .pf  the  intestate,  but  a 
recovery  for  death  ia  no  part  of  the  assets  of 
the  intestate. 

The  two  rights  of  action  have  no  common 
source^  one  being  under  the  principles  of  the 
qommon  law  and  the  other  the  creature  of 
statute.  The  administrator  sues,  not  bftcause 
of  any  privity  between  him  and  the  intestate, 
but  for  the  reason  thfit  the  statute  designates 
him  as  the  party  plaintiff,  and  he  is  substan- 
tially a  statutory  trustee. 

This  Court  said,  in  Hood  v.  American  Tele- 
graph, etc.  Co.  162  N.  C.  94,  77  S.  E.  1096, 


in  considering  the  statute  conferring  the 
right  of  action  for  death  (Rev.  sec.  59): 
'Trior  to  the  statute,  which  was  first  enact- 
ed in  1854,  there  was  no  right  of  action  to 
recover  damages  for  wrongful  death  (KiUian 
V.  Southern  R.  Co.  128  N.  C.  261),  and  as  the 
right  of  action  is  conferred  by  the  statute, 
it  may  designate  who  may  sue.  In  8  Am. 
&  £ng.  Enc.  of  Law  (2d  ed.)  887,  the  author 
says:  'The  right  of  action  for  ihe  deatii  of 
any  person  caused  by  the  wrongful  act  of  a 
defendant  is,  with  the  isolated  exceptions 
mentioned,  purely  statutory,  and  in  all  cases 
the  statute  must  be  looked  to  in  determining 
to  whom  such  right  belongs.'  When  we  turn 
to  our  statute,  we  find  that  the  right  of 
action  is  given  to  the  executor,  administra- 
tor, or  collector;  and  there  being  an  executor 
in  this  case,  the  plaintiff  cannot  sue.  Tin 
statute  designates  the  person  to  bring  the 
action  and  determines  the  disposition  of  the 
recovery.  As  was  well,  said  by  Justice  Walker 
in  Qartness  v.  Pharr,  133  N.  C.  570:  'It  must 
be  borne  in  mind  that  whatever  the  varying 
forms  of  the  statute  may'  be,  the  cause  of 
action  given  by  them,  and  also  by  the  original 
English  statute,  was  in  no  sense  one  vth'ich. 
belonged  to  the  deceased  person  or  in  which 
he  ever  had  any  interest,  and  the  beneficiaries 
under  the  law  do  not  claim  by,  through,  or 
under  him;  [13]  and  this  is  so,  although  the 
personal  representative  may  be  designated  as 
the  person  to  bring  the  action.  Baker  v. 
Raleigh,  etc.  R.  Co.  91  N.  C.  308.  The  latter 
does  not  derive  any  right,  title,  or  authority 
from  his  intestate,  but  he  sustains  more 
the  relation  of  a  trustee  in  respect  to  the 
fund  he  may  recover  for  the  benefit  of  those 
entitled  eventually  to  receive  it,  and  he  will 
hold  it  when  recovered  actually  in  that  capac- 
ity, though  in  his  name  as  executor  or  ad- 
ministrator, and  though  in  his  capacity  as 
personal  representative  he  may  perhaps  be 
liable  on  his  bond  for  its  proper  adminis- 
tration. Baker  v.  Raleigh,  etc.  R.  Co.  supra.'' 
.  If  there  is  no  privity  between  the  adminis- 
trator and  the  intestate  as  to  this  cauae  of 
action,  and  the  former  succeeds  to  no  rights 
of  the  other,  it  is  illogical,  as  it  appears  to 
us,  to  hold  that  the  failure  of  the  intestate 
to  sue  for  personal  injury  will  bar  the  right 
of  the  administrator  to  recover  damaged  for 
death,  when  the  first  right  of  action  could  not 
paas  to  the  administrator  and  the  second  did 
not  exiat  until  death. 

It  would  be,  in  effect^  an  adjudication  that 
the  second  cause  of  action  was  barred  before 
it  came  into  existence. 

The  weight  of  authority  elsewhere  is,  we 
think,  in  support  of  the  position  that  the 
action  is  not  barred. 

In  Robinson  v.  Canadian  Pac.  R.  Co.  App. 
Cas.  (Eng.)  [1802]  481,  it  was  held  by  the 
Privy  pQuncil,  on  appeal  from  the  Supreoie 
Court  of  Canada,   "that  the  avil  Code  of 
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Lower  Canada  does  not  make  it  a  conditioB 
precedent  to.  the  right  of  action  given  hj 
section  1056  to  the  widow  of  a  person  dying 
«8  therein  mentioned,  that  the  dedeaneirs 
right  of  action  should  not  have  been  extin- 
guished in  hij9  lifetime  by  proscription  iinder 
section  2262  (2).  The  death  is  the  founda- 
tion of  the  right  given  by  the  former  section, 
which  is  governed  by  the  rule  of  prescription 
contained  therein  and  is  exempt  from  the  rale 
of  prescription  which  barred  the  claim  of 
the  deceased/' 

In  Hoover  v.  Chesapeake,  etc.  R.  Co.  46  W. 
Va.  268,  33  S.  £.  224  (the  statute  of  limita- 
tions in  West  Virginia  being  one  year),  the 
Court  said:     "It  is  claimed  that,  the  injured 
having  lost  his  right  to  sue  by  reason  of  the 
bar  of  the  statute  of  limitations  at  the  time 
of  his  death,  the  cause  of  action  is  thereby 
destroyed,  both  as  to  himself  and   [14]   kis 
administratrix;    that  death  must'  find   him 
with  a  oause  of  action  legally  enforcible,  or 
she  has  none.    This  is  undoubtedly  true  where 
the  cause  of  action  never  existed,  or  is  de- 
feated by  contributory  negligence,  or  it  has 
been  compromised  or  released;   for  in  such 
cases  there  is  a  compile  want  of  or  destruc- 
tion by  satisfaction  of  the  cause,  not  mevely 
of  the  right  of  action  or  remedy.    Dibble  ▼. 
New  York,  etc.  R.  Co.  26  Barb.  (N.  Y.>  183; 
Whitford  v.  Panama  R.  Co.  23  N.  Y.  485; 
Littlewood  v.  New  York,  89  N.  Y.  24;  Fowlkes 
r.   Nashville,   etc.   R.   Co.   5   Baxt.    (Tenn.) 
663.     In  a  certain  class  of  oases  the  bar  of 
the  statute  not  only  takes  away  the  remedy, 
but  destroys  the  cause  of  action.    When  the 
liability  and  the  limitation  is  created  by  the 
same  statute,  the  latter  operates  on  the  form- 
er, or  liability,  and  not' on  the  remedy  alone; 
The  Harrisburg,  119  U.  S.  199,  7  S.  Ct.  140, 
fSO  U.  S.  <L.  ed.)  358}.    Generally  speaking, 
however,  the  statute  of  limitations  acts  on  the 
remedy,  and  takes  away  the  right  of  action, 
and  while  it  prevents  relief,  it  does  not  de- 
stroy the  cause  of  action,  or  the  moral  obliga- 
tion  on  the  negligent  party  to  make  good  the 
injury  caused  by  his  default  or  neglect.    .    .    « 
The  first  clause  of  the  section,  'Whenever  the 
death  of  a  person  shall  be  caused  by  wrong- 
ful act,  neglect,  or  default,  and  the  act,  neg- 
lect, or  default  is  such  as  would   (if  death 
had  not  ensued)   h&ve  entitled  the  party  in- 
jured to  maintain  an  action  to  recovier  dam- 
ages  in  respect  thereof,'  plainly  relates  to 
the  charticter  of  the  injury,  without  regard  to 
the  question  of  time  of  suit  or  death.     In 
other  words,  if  the  character  of  injury  is  such 
that  the  injured  party  could  have  at  fiiny  time 
maintained   a   suit   in   relation  thereto,   his 
administrator  could  sue  after  his  death.   His 
cause  of  action  is  tlie  negligent  injury,  but 
the  administrator  can  have  no  cause  ofi^ctioil 
until  such  negligent  injury  results  in  death: 
If  such  were  not  the  case,  why  n«)t  provide 
merely  that  the  decedent's  cause  of  action 


survive  to  hid  personal  representative^  with- 
out making  the  death,  coupled  with  the  negi 
ligence  that  occasioned  it,  a  new  eause  of 
action?  And  why  not  give  the. damages  re* 
covered  to  his  estate,  instead  of  exempting 
them  from  his  debts  and  liabilities?  .  .  • 
It  is*  possible  for  learned  and  able  counsel  to 
give  the  statute  a  different  construction,  but 
the  Court  adopts  what  appears,  to  be  [16] 
the  more  reasonable  view,  and  this  is,  that 
an  action  lies,  notwithstanding  the  death  of 
the  injured  person  did  not  «)ccur  until  more 
than  a  year,  after  the  negligence  whioh  caused 
the  injury  occurred." 

In  German-American  Trust  Go.  t^.  LaFay- 
ette  Box  Board,  etc.  Co.  52  Ind.  App.  211,  98. 
N.  £.  874,  the  appellate  court. of  Indiana  held 
that,  ''The  foundation  of  the  right  given  by 
Bums'  Ann.  St^  1908,  sec.. 286,  providing  that 
if  one's  death  is  caused  by  the  wrongful  act 
of  another,  his  personal  representative  may 
sue  therefor,  if  he,'  had  he  lived,  might  have 
sued  for  an  injury  for  the  same  act,  and  the 
action  shidl  be  eommenoed  in  twei  years,  ia 
death;  and  the  limitation  for  the  action  there- 
on is  two  years  from  the  death,  unaffected  by 
deoed«it's  action  for  his  injuries  being  barred 
before  his  death. 

In  Louisville,  etc.  R.  Co.  v.  .Simrall,  127 
Ky.  55,  104  S.  W.  1012,  the  Supreme  Court 
of  Kentucky  s&id  of  this  question:  "It  is 
strongly  insisted  for  appellant  that  the  oourt 
erred  in  sustaining  appellee's  demurrer  to  its 
pleas  of  the  statute  of  limitations;  it  being 
the  C4M1  teat  ion.  of  counsel  that  -no  right  of 
action  exists  fbr  causing  •  the  death  of  a 
person  where  no  right  of  action  for  the  injury 
causing  the  death  exists  at  the  time  the  death 
occurs,  and,  further,  that  neither  section  241 
of  the  Constitution  of  Kentucky  nor  section 
6  of  the  Kentueicy  Statutes  of  1903  waa  in- 
tended to  give  a  rigiit  of  action  for  causing 
the  death  of  a  person,  unless  a  right  of  action 
for  the  injury  existed  at  the  time  of  the 
death.  Tlie  argument  *  advanced  by  learned 
counsel  for  appellant  is  that,  as  section  2516, 
Ky.  St.  1903,  which  provides,  'An  action  for 
an  injury  to  the  person  of  the  plaintiff,  or 
his  wife,  child,  ward,  Apprentice,  or  servant, 
or  ■  for  injuries  to  person,  cattle  or  stock,  by 
railroads  or  any.coinpany  or!  corporation 
.  ;  .  shall  be  commenced  withiii  one  year 
next  after  the  cause  of  action  accrued,  and 
not  thereafter,'  applies  to  actions  for  injuries 
resulting  in  death,  as  well  as  those  which  do 
not  result  in  deaUi,  the  statute  runs  in  each 
case  from  the  time  the  injury  was  inflicted. 
It  is  further  argued  that  the  i^arting  point  is 
the  Same  in  each  case,  and  that  if,  in  the 
case  of  an  injury  subsequently  resulting  in 
the  loss  of  a  leg,  [16]  the  statute  runs  from 
the  date  of  the  original  injury,  and  not  from 
the  loss  of  the  leg,  so,  in  the  ease  of  any  in- 
jury subsequently  resulting  in  death,  the 
statute  runs  from  the  date  of  the  original 
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Injury,  and  not  from  the  death.  It  is  also 
urg«d  that  any  i  other  construction  of  the  stat- 
ute than  that  'Contended  for  by  appellant 
would  lead  to  injustice  and  oppression,  for 
the  reason  ihat  if  an  administrator  may 
maintain  an  action  lor  causing  the  death  of 
hie  intestate,  where  the  death  did' not  result 
until  the  la|>Be  of  ten  or  fifteen,  years  from 
the  time  the  injury  was  inflicted,  then  he 
may  recorer,  although  his  intestate  could' 
not  do  so,  if  livings  for  the  injuries  reoeiTed^ 
and  that^  too,  very  probably  after  many  of 
the  witnesses  haire  di«d  or  disappeared,  and 
after  the  circumstances  'surrounding  the  in^ 
fiiction  of  the  injury;  have  f Aded  from  the 
memories  of  those  by  whom' it  was  witnessed. 
Though  plausible,  the  loi^egoing  argument  ii 
unsound.  ■  Hardships  may  Result  in  excep- 
tional cases  from  the  appiication  of  any  stat* 
ute  or  legal  principle,  however  «alutury  the 
operation  of  either  .im' general.  .*  .  v>  In 
the  first  oasey  th^  eauae  of  action'  is  asserted, 
by  the  person  injured,  or  hiy  administrator^ 
and  it  arises*  out  of  'and  is  for  the  injury- 
received.  It  therefore  accrues  from  and  at  the 
tiilbe  of  the  inflicrtHm  of  the  injury;  hence  the 
statute  then  begins  to  run.  In  the  second 
case,  the  cause  of  action  does  not  accrue  un- 
til the  death  of  the  person  injured  occurs, 
because  the  action  is  not  for'  the  injury  sus^ 
tained  by  the  ii^testate,  but  for  the  death 
resulting  from  the  injury,  whieh  is  an*  in- 
dependent  and  distinct  grievance,  created  by 
statute,  for  which  the  personal '  representative 
alone  may  sue.  This  being  true,  the  statute 
of  limitation  be^gins  to  run  at  the-  death  and 
with  the  accrual  of  the  cause  of -.action.  It 
is  an  indisputable  rule  "Uiat  the  statute  of 
limitation  can  never  begin  to  run  until  the 
cause  of  action  accrues." 

In  Nestelle  v.  Northevn  Pac.  R.  Go.  56  Fed. 
261,  the  plea  of  the  statute  was  denied,  the 
Court  holding:  'The  statute,  of  limitations 
begins  to  run  against  the  statutory  right  of 
action  for  an  injury  resulting  in  death  only 
at  the  time  the  death  occurs,  although  that 
event  takes-  place  long  after  the  time  of  ro- 
oeivihg  the  injury,"  ■.•-■. 

[17]  In  Western,  etc.: £.  Co;  v.  Bass^  104 
Ga.  ^0,  aa  S.  ^£.  874,  tfie  date,  of  •'the  in- 
jury was  ^1  February,  1801,  and  death  ensUed 
five  years  "thereafter,  and  the  Court  says  up- 
on the  quesiion  now  before  us:  "Was  the 
plaintiff's* right  of. action  barred  by  the  stat- 
nte  of  limitations  because  her  suit  was:  not 
filed  within'  two  years*  from  the  date  her 
husband  was  injured?  'Actions  for  in juviea 
done  to  the  person  shall  be  brought  within  two 
years  after  the  right  ol  action  ex^crues.'  Civil 
Code,  sec.  3900«  If  the  plaintiff's  husband 
had  sued  for  the-  injuiidil  to  his  person,  he 
must  have  brought  <  his  axstion  within  two 
years  from  the  date  such  injuries  were  in- 
flicted. The  plaintiff's  action,  however,  wa4 
act  for  injuries  done  to  the. -person  ol  her 


husband*  She  had  no  right  under  the  law 
to  sue  for  such  injuries;  no  one  except  the 
husband  himself  could  maintain  an  action  for 
them.  If,  however,  such  injuries  resulted  in 
his  death,  then,  under  section  3828  of  the 
Civil  Code,  a.  right  of  action  accrued  to  her. 
That  section  -provides  that  a  widow  may  re- 
cover lor  the  homicide>  of  her  husband,  and 
plaintiff's  suit  is  based  upon  the  cauae  of 
action-  therein  given  hen  This  statute  does 
not  profess  to  revive  the  cause  of  action  for 
the  injury  to  the  deceased  in  favor  of  hie 
widow,  nor  is  such  its  l^^al  effect,  but  it 
erea4;es  a  new. cause  of  action,  in  favor  of 
the  widow,  unknown  to  the  common  law 
The  right  of  action  given  by  the  statute  is 
for  the  howcide  of  the  husband  in  all  eaaea 
where  the  .death  results  from  a  crime*  or 
from  criminal  or  other  negligence,  and  Is 
founded  on  a  new  grievance,  namely,  his 
homicide;  and  is  lor  the  injury  thereby  ana- 
tained  by  the  widow  and  children,  to  whose 
exclusive  benefit  the  damages  must  ensue,  aa» 
under  section  3829  ol  the  Civil  Code,  'in  the 
event  of  a  recovery  by  the  widow,  she  shall 
hbld  the  amount  recovered  subject  to  the  law 
of  descents,  as  if  it  had  been  personal  prop- 
erty descending  to  the  widow  and  children 
from  the  deceased,  and  no  recoveiy  had  shall 
be  subject  to  any  debt  or  liability  of  any 
charac^r  of  .  the  deoeased  husband/  The 
widow'a  right  of  action  for  the  wron^ul 
homicide  ol  her  husband  cannot  exist  at  all 
until  he  is  actually  dead,  and  she  cannot,  aa 
a  matter  of  course,  bring  suit  before  her 
cause  of  action  comes  into  life.  The  statute 
of  limitation  begins  to  run  from  [18 J  the 
time  the  right  ol  action  accrues,  that  is,  aa 
soon  as  the  party  is  entitled  to  apply  to  the 
proper  tribunal  Angell  on  Lim.  (6  ed.) 
sec  42.  It  is  clear,  therefore,  that  the  Btat« 
ute  of  limitations  which  began  to  run  against 
the  husband  from  the  date  his  right  of  action 
accrued,  namely,  the  time  the  injuries  were 
infiicted^  could  not  be  pleaded  against  the 
plaintiff  in  a  suit  lor.  his  homicide,  alleged 
to  have  been  caused  by  the  same  injuries; 
beoause  she  had  no  right  ol  action  until  her 
husband  died,  and  the  statute  couUi  not  run 
against,  a  right  ol  action  belore  it  came  into 
exiat^nce." 

In  Louisville,  etc  R.  Co.  v,  Clarke,  ISt 
U.  S.  230,  14  S.  Ct.  579,  38  U.  S.  (L.  ed.) 
422,  which  was  an  action  to  recover  damages 
for  death,  the  railroad  relied  upon  the  rule 
of  the  common  law*  obtaining  in  prosecutions 
for  murder,  tliat  death  must  ensue  within  a 
year  and  a  day.  The  Court  repudiated  the 
defense^  an^  the  reasoning  based  upon  a  con- 
struction of  the  statute  giving  a  right  of 
action  lor  death,  strongly  supports  our  view. 
The  Coturt  says:  "The  statute,  in  expretf 
worda,  gives  the  personal  representative  two 
years  within  which  to  sue.  He  cannot  sue 
VMEitil  the  cause  ol  aotion  accrues,  and  the 
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cause  of  action  gKcn  bj  the  statute- fav  the 
exclusive  boneflt  efthe  widow  and-ehildren 
or  next  of  kin  cannot  accrue  until  the  peraoo 
injured  dies.  Until  the  death  of  the  person 
injured,  the  'new  grievance'  upon  i^ich  the 
action  is  bounded  does  not  exist.  To  saj; 
therefore,  that  where  the  person  injured  diet 
within  one  jear  and  twa  days  after  being  in* 
jured,  no  action  can  be  maintained  by  th^ 
personal  representatiTe,  is  to  go  in  the  face 
of  the  statute,  which  makes  no  disthiction 
between  casas  where  death  occurs  within  less 
than  a  year  and  a  day  from  the  injury,  asd 
where  it  does  not  occur  until  after  the  expira- 
tion of  one  year  and  a  day.  Although  the 
evidence  may  show,  beyond  all  dispute,  that 
the  death  was  caused  by  the  wrongfvrl  aot  or 
omission  of  the  defendant,  and  although  tha 
action  by  the  personal  representative  was 
brought  within  two  years  after  tiie  d«ath, 
yet,  according  to  the  argument  of  learned 
counsel,  the  action  cannot  be  maintain^  if 
the  deceased  happened  to  survive  his  Injuries 
for  a  year  and  a  day.  We  cannot  assent  to 
this  view.  Was  the  death,  in  fact)-  caused  by 
the  wrongful  act  [19}  or  omission  Of  the  de« 
fendant?  That  is  the  vital  Inquiry  in  each 
ease.  The  statute  imposes  no  other  condi* 
tion  upon  the  right  to  sue.  The  court  has 
no  authority  to  impose  an  additional  or  dif- 
ferent one.  If  death  was  so  caused,  then  the 
personal  representative  may  sue  at  any  time 
within  two  years  from  such  death." 

The  diligent  *  and  learned  counsel'  for  the 
defendant  has  collected  all  of  the  caies  hold-^ 
ing  to  the  oontra]7. 

Canadian  Pac.  R.  Co.  v.  HolbiniBon,  54  Anf. 
k  En^.  B.  Cas.  49,  by  the  Supreme  Court  of 
Canada,  was,  as  we  have  seen,  reversed  on 
appeal. 

The  two  Alabama  cases,  Williams  ▼.  Ala^ 
bama  Great  Southern  R.  Co.  158  Ala.  398,  17 
Ann.  Gas.  518,  48  So.  485,  atid  Suell  V;  Der- 
ricott,  161  Ala.  259,  18  Ann.  Cas.  69G,  49 
So.  895,  23  L.R.A.<N.8.)  9V6,  and  Seaboard 
Air  Line  R.  Co.  v.  Allen,  192  Fed.  480.  112 
C.  C.  A.  642,  by  the  Circuit  Court  of  Appeals, 
are  based  upon  the  construction  of  the  Ala- 
bama statute  conferring  a  right  of  action 
for  death,  which  is  different  from  ours  in 
,that  the  right  there  is  not  new  and  independ- 
ent, but  is  a  survival  of  tlie  right  of  action 
of  the  intestate. 

In  the  first  of  these  cases  the  Court  says: 
"The  object  of  the  statute  (section  1751, 
Code  1896),  as  we  understand  it,  was  to  eon* 
tinue  the  (iatise  of  action  which  the  person 
injured  had — and  which  he  had  not  enforced; 
but  might  have  enforced  had  not  death  inter- 
vened— for  the  benefit  of  the  legal  diAtrfbuteei 
of  his  estate;  and  to  enaMe  the  distributees 
to  obtain  their  damages,  resulting  frorii  the 
same  primary  cause,  and  not  to  create  an 
entirely  new  and  Additional  right  of  action, 
although  the  mode  of  estimsting  the  damages 


might  be  entirely  different  from  that-  em* 
ployed  had  the  action  been  brought  by  the 
employee.  'In  the  view  we  take  of  the  stat- 
ute, the  right  to  be  Enforced  is  not  an  orig- 
inal one,  sprihging  into  esistenee  from  the 
death  of  the  inteatata^  but  is  one  having  a 
previous  exitttenaa,  with  the  incident  of  but- 
vivoi^fadp,  derived  IniiB  the  atatilte /itself.'" 

The  Cirasit  Court  o<  Appeals  adopts  this 
eonatructiota^  the  injury  oauding*  death  in  that 
ease  having  pccunred'  in  Alabama^   • 

KeUiher  v.  New  York  Gent.  etd.  R.  Oo.  153 
App..Div.  617,  138  N.  Y.  S<.894,  is  in  point, 
but  it  is  [20]  now  pending  on  appeal  in  the 
Court  of  Appeals  ol  New  Yockw 

We  an,  therefore,  ■  of  opinisB^  on  reason 
and  anfliorsty,  that  the  cause  of  aiotion  ia 
not  barred  by  tha  staftmte  Of  UmitatiomL 

No  error.  • 


.HOTS. 

' » .      ■  •  • 
CoaameneeBiemt.  of  Unn^ilaic  of  Statvta 
of    Iiimitations    against    Action    for 
Beatjh  bj  Wrongful  Act.  ' 

It  is  the  purpose  of  this  note  to  review  the 
recent  cAaes  discussing  the  commencenlent  of 
the  tunning  of  the  statute  of  limitations 
against  an  actioi^  for  death  by  wrongful  act. 
The  earlier*  cases  passlilg' oh  this  question  are 
reviewed  in  the  notes  to  Williains  t;  Alabama 
Great  Southern!  R'.  Co:  17  AnU.  Cas.  .516,  and 
9rown  f.  filectric  Ry.  Co.  TO  Atn.- St.  Rep. 
686.  '•■.'•      ••.-:.' 

The  statutes  of  a  number  of  jnriiidictidRs 
^resedy  require  an  actidh  A>r  deaih  by 
Wrongful  iict  to  be  brought  within  a  specified 
period  after  the  death  of  the  injured  pdrson. 
Chesapeake,  etc.  R.  Co.  >.  Hawkins,  174  Fed. 
597,  98  CO.  A.  443,  fe6  L.R:A.(N.S.)  809 
< construing  West  Virginia  statute) ;  Dcfviife 
V.  Metropolitan  West  Side  Elevated  R.  Co. 
162  111.  App.  629;  Hammond  v.  Lewiston,  etc. 
R.  Co.  106  Me.  209,  76  Atl.  672,  30  L.R.A. 
{N.S.)  78;  Bretthauer  V.  Jacobson,  7^  N.  J. 
L.  223,  78  Atl.  560;  Martin  v.  Pittsburg  Rya. 
Co.  227  Pa.  St.  18,  1«^  Ann.  Cas.  818,  :75  Atl. 
887,  26  UR.A.(N.8.)  1221^,  Carpenter  v. 
Rhode  Island  Co.  36  R.  I.  396^,  90  Atl.  768; 
Zimmer  v.  (?rand  Trunk  R.  Co.  19  Out:  App. 
093. 

'  The  M<aatLchu9eti9  Statute  provides  that  an 
action  to  recover  damages  for  a  death  caused 
by  the  wrongful  act  or'  default  of  another 
must  be  commenced  within  two  years  after 
the  injury  which'  caused  the  death.  Cri^tilfy 
v.  Warner,  87  Conn.  461,  88  Atl.  711,  51 
L.R.A.(N.9.)  416. 

In  ?f'ew"YMc  the  rule  is  that  the  statute 
of  limitations  'dOeis  liot  begin  to  run  against 
an  action  for  dehth  by  wrongfi^  a^  until  the 
appointment  of  the  estecutor  or  administra- 
tor;  but  it  seems  that  this-  rule  iS'  limited 
by   a   provision   requiring  the   action   to   be 
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brought  witkin  two  years  after  the  decedent's 
death.  Conway  t.  New  York,  139  App.  Div, 
44G,  124  N.  Y«  S.  660}  Boffee  Vw  Consolidated 
Tel.  etc.  Co.  157  N.  Y.  S.  318.  Gompan 
Dodge  y;  North  Hudson,  188  .Fed.  489  (6on- 
atruing  New  Yovk  statute)  oristicised  in 
American  R:  Co.  v.  Coronas,  230  Fed.  545^ 
In  Catey  t:  Auham  Telephone  CoL  131  N.  Y« 
&  1,  it  was  held  -  that  an  actien  could  •  be 
brought  in  behalf  -of  the  next  of  kin  of  a 
person  whose  death  was  caused  by  the  wrong- 
ful act'  of  the  defendant,  -to  recover  dsanages 
which  tho  jietet  of'  kin  had  sustained  by  t^ 
death  of  the-  decedent,  although'  the  deoeden<i 
before  her  death  had  brought  an  action  to 
reoover  dan^ages  for  personal  injuries,  arising 
out  of  the  same  act  that  caused,  her  deaths 

In  ■  a  number  of  jurisdictions  the  rule  oh* 
tains  that  the  statute  of  limitations  against 
an  action  for  death  by  wrongful  act  does  not 
begin  to  run  until  the  death  of  the  decedent, 
although  the  right  ^""the*  decedent  to  recover 
damages  for  the  injuries  which  caused  his 
aeatii  was  Barred' %iiWitkti6n^.'' '"The  reasoii 
for  this  rule  is  that  the  ri|;^t -of  action  given 
by  the  statute  to  "the  persons  eniitled  to  sue 
for  the  deatli  of  the. decedent  is  distinct  from 
the  right  of  the  person  injured  to  reoovei^ 
darasg^  for  the  injuries.  Bobin son  v.  Cana- 
dian Pac.  R.  Co.  [1892]  A,  C..(£ng.)  481 
(construing  Lower  Canada  statute),  revers- 
ing 19  Call.  Sup.:  Ct.  292}  Ponnelly  v^  ChiT 
cago  City  R..  Co.  16a  111..  App,  .7j  Wilson  v. 
Jaclfson  Hill  Qofil,  etc.  Cp.  48  Ind.  .^pp.  159, 
95  N.  E.  589 ;  Gerjnan-American  Trust  Co.  v. 
Lfifayette-  Box.  Board,  et^^^  Co.  52  Xikd.  App. 
211,  98  N...S.  874.  And  see  the  reported 
case.  Compare  Seaboard  Air  Line  Ry.  v. 
Allen,  192  Fed.  480,  112  0.  C.  A.  642  (coQr 
struing  Alabtima  sti^tute) ;  Kelliher.  v..  New 
York  Cept-  etc.  R.  Co.  212  N.  Y.  207,  105 
N.  £.  824,  L.E.A.1915E  1178,  afirmU^g  153 
App.  Diy.  617,  138  N.  Y.  S.  894,  which  r«- 
versed  77  H)sc.  330,  136  N.  Y.  S.  25%  and 
WMwering  certafi^  quest ickn  in  Keller  v.  New 
York  House  Wrecking  Co..  154  App.  Diy.  938, 
139  N.  Y.  S.  I128i  Casey. T.  Auburn  Tel.  Co. 
166  App..  Div.  66,  139  N.  Y,  S.  679.  .  In  Don- 
nelly v^  Chicago  City  IL  Co.  supra,  it  was 
contended  that  since  death  did  not  ensue  for 
two  years  after  the  date  of  the  accident, 
there  could  be  no  recovery  by  the  personal 
representative  of  the  deceased,  -  The  court  in 
answering  the  oontentj^]^  said;  "We.  do  not 
so  construe  the  statute..  The  language  is, 
'Whenever  the  r  death  of  a  person  shall  be 
caused  by  the  wrongful .  act,  i>eglect  pr  de- 
fault, and  the  act,  neglect,  or  default  is  such 
as  would,  if  death  had  not  ensued,  have  en- 
title the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  theii,' 
etc.  In  our  opinion,,  this  language  r^ers  to 
the  right  of  the  injured  person  as  it  existed 
immediately  after  the  aooident  and  not  to  the 


situation  as  it  would  esisi  moze  than  two 
yeak's-  after  the  accident,  when  the  ri^t  ol 
the  injured  party  had  expired  by  the  limita- 
tion. The  action  for. the  death  is  diflTereot 
from  the  action  by  the  injured-  man  himaelf, 
in  this,  that  two  things  must  exist;  the  in- 
jury must  have  been  sustained  because  of  the 
neglect  or  default  of  the  defendant,  and  the 
person  injured,  must  have  died.  It  is  not 
until  death  oecurs  that  the  right  of  action 
in  the  widow  and  next  of  kin  through  the 
administrator  exists.  *We  hold,  therefore, 
that  the  only  limitation  on  the  right  of  the 
personal  representative  of  the  injured  peraoo 
to  *  sue  is  that  contained  in  the  act  which 
gives  the  right  to  the  personal  representatiTe 
to  sue,  namely  two  years  (since  July  1,  1903, 
one  year)  from  the  date  of  the  death  of  the 
person  injured,  la  other  words  .  .  .  the 
right  of  action  is  statutory  and  not  a  sur- 
vival of  decedent's  rightr  of  action  for  per- 
sonal injury." 

Where  the  statute  provides  that  a  right  of 
action  accruing  to  a  person  injured  by  the 
wrongful  act  of  another  does  not  abate  by 
the  death  of  the  person  from  the  injuries 
received,  but  survives  to  hie  widow,  children, 
or  ..personal  representative,  the  statute  of 
limitation  begins  to  run  -  from  the  initiation 
of  the.  injury,  the. cause  of  action  beiag  not 
the  death  of  the  person  injured,  but  the 
breach  of  duty  tiiat  caused  the  injury.  Larue 
V.  C.  G.  Kersha'w  Contracting  Co.  177  Ala. 
441,  59  So.  155;  .Murphy  v.  Chicago,  etc.  R. 
Co.  80  la.  26,1  45  N.  W.  392;  Flynn  ▼.  Chi- 
cago Great  Western  R.  Co.  159  la.  571,  141 
N.  Wv  401,  45  L.R.A.(N.S..)  1098. 

Under  the  federal  statute  giving  to  the 
personal  representative  a  right  of  action  for 
the  death  of  a  railroad  employee  when  caused 
by  'the  negli^nee  of  the  railroad,  and  pro- 
viding that  the  suit  must  be  commenced  with- 
in tyro  yei^rs  from  the  day  the  oanse  of  action 
accrues,  the  period .  of  limitation  does  no4 
begin .  to  run  until  the  appointment  of  th^ 
personal  representative.  American  R.  Co.  t. 
Coronas,  230  Fed.  545  {ewplainimg  Bixler  t. 
Pennsylvania  R,  Co.  201  Fed.  553).  In  that 
case  the  court  said:  "In  view  of  the  fact 
that  Lord  CampbelFs  Aot,  upon  which  th/> 
Employers'  Liability  Act  ws0  modeled,  ex- 
pressly provided  that  the  limitation  ebonhl 
run  from  the  death  of  the  injured  party,  and 
that,  in  the  enactment. of  tiie  present  law. 
Congress  declined  to  adopt  such  a  limitatioB. 
and  fixed  the  period  from  the  time  the  actios 
accrued,, we  i^re  of  the  opinion  thflkt  the  proper 
construction,  of  the  statute  is  that  the  rijrht 
of  action  did  not  accrue,  so  thai  the  limiu- 
tion  attached,  until  the  administrator  was 
appointed,  and  that  th^  demurrer  was  prctp- 
erly  overruled." 

The  infancy  of  the  plaintiff  at  the  time 
when  the  right  of  action  accruM  does  aofc 


m  Me, 

postpone  die  nmning  of  the  statute.  An** 
thony  V.  St.  Louis,  etc.  R.  Co.  106  Ark.  219, 
167  S.  W.  394;  Gulf,  etc.  R.  Co.  v.  Bradley 
(Mies.)  69  So.  666.  Oompare  Conway  *  v. 
New  York,  139  App.  Div.  446,  124  N.  Y.  8. 
660.  ^Section  6290  of  Kirby's  Digest,  com« 
nMmly  kuown  as  Lord  Campbeira  Act,  upon 
which  tlie  olalm  of  the  plaintiff  is  baaed,  eon- 
tains  the  proviso,  'that  every  aucb  action 
shall  be  -  commenced  within  two  years  after 
the  death  of  such  person.'  Inasmuch  aa  the 
statute  creates  no  saving  clause  for  the 
benefit  of  persona  under  disability,  the  in- 
fancy of  the  plaintiffs  at  the  time  the  cause 
of  action  accrued,  does  not  postpone  the  run: 
ning  of  the  statute.  ...  It  follows' tliat 
the  bringing  of  the  suit  within  two  years 
from  the  death  of  the  person  whose  death  has 
been  caused  by  the  wrongful  act  is  made  aa 
essential  element  of  the  right  to  sue.  ... 
But  counsel  for  plaintiffs  claim  that  the  pro^ 
viso  of  section  6290,  above  quoted,  is  repealed 
by  section  5075  of  Kirby's  Digest,  in-hieh 
reads  as  follows:  If  any  person  entitled  to 
bring  any  action  .  .  .  be,  at  the  time  of 
the  accrual  of  tite  cause  of  action^  under 
twenty-one  years  of  age;  .  .  .  such  person 
shall  be  at  liberty  to  bring  such  action  withr 
in  three  years  next  after  full  age.'  ' .  .,  •• 
The  two  statutes  relate  to  different  subjects, 
and  there  is  ao  neceasary  r<^ugnancy  between 
their  provisions."  Anthony  v.  St.  Lonia,  ete. 
H.  Co.  supra. 


ABHOIiD 

V. 

HU88EY  ET  AI«. 

Maine  Supreme  Judicial  Court — November  5, 

1913. 

lit  Me.  224;  SS  AU,  124. 


Evidomeo   —   AdviiasllbiUtF    of   PHTate 
Biarj. 

When  a  deceased  person,  a  stranger  to  the 
transaction,  made  entries  in  a  book  which  are 
relevant  to  the  case,  the  entries  are  admissi- 
ble in  evidence  only  wheil  made  in  the  regular 
course  of  business,  which  means  in  the  way  of 
business,  and  hence  entries  by  a  private  per- 
son in  a  diary  concerning  the  weather  kept 
only  as  a  matter  of  custom  and  not  as  a  mat- 
ter of  businessa  or  duty  are  not'  admissible 
after  hia  death. 

[See  note  at  end  of  this  case.]  . 


In  an  action  for  injuries  caused  by  a  fall 
on  the  ice  in  front  of  defendant's  building, 
the  erroneous  admission  of  entries  in  a  pri- 
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Tate  weather  record  k^t  by  "one  now  deceased, 
tending  to  show  that  the  temperature  was 
such  that  ice  cou)d  not  have  formed  on  the 
day  in  question,  is  prejudicial. 
[See  note  at  end  of  this  case.] 

Exceptions  from  Supreme  Judicial  Coutt^ 
Piscataquis  coutaty. 

Action  for  damages.'  Annie  Crandall  Ar*- 
nold,  plaintiff,  and  Marcellus  L.  Hussey  et 
al.,  defendants.  '  Judgment  for  defendiants. 
Plaintiff  alleges  iexceptions.  The  facts  a^e 
stated    in    the    opinion.      Exckphokb    0U8- 

TAIKED. 

J.  8.  WUliain$  and  O.  W.  Hayt9  tar  plain- 
tiff. 
Budson  d  Huda&n  for  defendants. 

[225]  Speab,  J. — This  case  comes  to  the 
Law  Court  updn  toceptions,  which  are  Stated 
as  follows:  This  is  an  action  brought  for 
the  purpose  of  recovering  a^inst  the  defend- 
ants, as  owners  of  the  Braebum  Block  in 
Guilford,  for  negligence  in  so  constructing 
and  maintdininig  said  block  that  the  watei 
from  the  roof  was  precipitated  upon  the  side^ 
walk,  wholly  on  the  private  property  of  the 
defendants,  so  that  a  ridge  of  ice  naturally 
would  be  formed, '  and  '  the  plaintiff  alleges 
actually  was  formed  on  said  walk  in  front 
of  the  postofflce  which  was  in  said  building. 
Evidence  was  introduced  which  tended  t4 
show  that  a  ridge  of  ice  was  formed  in  front 
of  the  said  postoffice,  and  that  the  plaintiff 
in  the  exercise  of  due  care  and  in  the  p^6se- 
cution  of  lawful  business,  stepped  upon  said 
ridge  of  ice,  and  slipped;  breaking  her  leg, 
which  waa  the  injury  sued  for. 

The  defendants  introduced  evidence'  which 
tended  to  deny  the  fact  that  there  was  any 
ice  there  at  the  time  of  the  injury,  and  for 
the  purpose  of  showing  that  the  weather  on 
the  afternoon  of  the  day  on  which  the  a<)ei^ 
dent  happened  was  too  warm  for  the  fortaia- 
tion  of  ice,  offered  to  be  read  to*  the  jury 
extracrts  from'  the  diary  of  one  James  Ham. 
Evidence  in  regard  to  said  diary  was  adduced 
by  the  defendants  from  their  witness,  Ernest 
Ham,  which  is  aa  fallows:  Q.  Whttt  is  your 
residence?  A.  Guilford.  Q.  Your  father'a 
name?  A.  James  Ham.  Q.  When  did  h^ 
die?  A.  The  6th  of  November.  Q.  Have 
you  in  your  possession  a  record  of  the  weath- 
er in  his  handwriting?  A.  Yes,  sir;  Q.  Do 
you  know  that  he  kept  a  record  of  the  weathr 
er  there  in  Guilford  village?  A.  Yes,  he 
always  did.  Q.  Will  you  let  me  see  his 
book?  I  show  defendant's  exhibit  No.  1,  and 
calling  your  attention  to  a  pa^  at  the  top 
of  which  ate  the  words  *Thermomet«r,  Satur- 
day, Jan.  21,  1911,"  and  **weather,"  and  to 
the  handwriting  directly  thereunder,  ask  you 
if  that  is  the  handwriting  of  your  father? 
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A;  Yes,  it  is.  [220]  Mr.  Hudaon :  We  offer 
that.  Mr.  Hayes:  We  object.  The  Oourt: 
A  private  diary,' was  it t  Mr.  Hudson:  Yes, 
your  honor.  The  Court:  Not  kept  as  a  part 
of  any  employment  or  duty.  Mr.  Hudson : 
Simply  a  matter  ol  custom.  The  Court:  Do 
you  dare  risk  it?  Mr.  Hudson:  Yes,  your 
honor.  The  Court:  Admitted.  Mr.  Hayes: 
Exceptions?  The  Court:  Certainly.  Q.  Do 
you  know  how  many  t^mesa  day  he  took  the 
temperature?  A.  Twice  a  day,  at  six  in 
th#  morning  and  six  at  night.  Mr.  Hudson: 
"Saturday,  Jan,  21,  1911,  10  above.  Cloudy, 
S.  W.  P.  M."  S.  W.  means  wind  southwest. 
That  was  in  the  A.  M.  *'P.  M.  36  above." 

The  exceptions  raise  a  question  upon  the 
competency  of  one  class  of  hearsay  evidence, 
upon  which  the  authorities  are  not  in  full 
accord.  When  a  deceased  person,  who  is  a 
stranger  to  the  transaction  has  made  entries 
in  a  bookf  which  become  relevant  to  the  proof 
of;  some  fact  in. issue  in  the  case  on  trial, 
such  entries  with  certain  limitations  may  be 
admitted  in  evidence,,  and  although  not  made 
in  the  presence  of  the  parties,  and  not  direct: 
ly  concerning  their  transactions,  yet  they  may 
be  pertinent  and  even  conclusive  proof  .o| 
coeval  facts. 

But  just  what  the  limitations  are  is  wherQ 
the  authorities  divide.  Yet  there  seems  to 
be  but  oqe  qualification  that  differentiates 
th^  decisions.  All  agree  ]^hat  such  entries  to 
become  admissible  must  be  made  "in  the  or- 
dinary course  of  business."  Son^  hold  that 
they  must  also  be  made  against  the  interest 
of  the  parties  making  themj  others,  that  this- 
iA  not  ^sseniiaL  Accordingly  the  result  to 
be  reached  is  n^t  whether  this  kind  of  testi- 
mony is  competent,  but  what  are  the  limita- 
tions to.iti^  admissibility^  As  suggested,  the 
important .  division  of  the  courts  upon  the 
limitations  is  confined  to  the  one  question, 
whether  the  entries  made  must,  be  against 
interest.  But  this  lipiitaition  has  been  re- 
jected by  our  court,  as.  will  appear  below. 

While  no  Maine  eases  are  cited  by  plain- 
tiff's counsel,  yet  the  Maine  reports,  in  sev- 
eral opinions,  contain  as  comprehensive  and 
satisfactory  a  solutioi;!  of  the  question  as  we 
have  been. able  to  find.  Augusta  v.  Windso;!:* 
•19  Me.  317,  very  early  announced  the  rule  on 
this  siri)ject)  in  harmony  with  the  leading 
cases  of  that  time,  confirmed  by  the  weight 
of  authority  since,  a,|id  consistent  with  both 
reason  and  authority  now.  The  principle  here 
enunciated  for  the  [227]  government  ol  the 
admission  of  this  class  of  testimony  is  found 
in  this  language, .  adopted  from  Nichols  v. 
Webb,  8  Wheat.  337,  5  U.  S.  (li.  ed.)  628: 
"We  think  it  a  safe  principle,  that  memo- 
randa made  by  a.  person  in  the  ordinary 
course  of.  his  business  of  <Lcts  or  matters, 
which  his  duty  in  such  business  requires  him 
to  do  for  others,  in  case  of  his  death,  are 


admissible  evidenee  of  the  acts  and  matters 
BO  done."  In  the  next  paragraph  the  opinion 
in  terms  rejects  the  limitation,  found  in  some 
states,  that  the  entry  must  appear  to  li&Te 
been  made  against  the  interest  of.  the  party 
making  it^  saying:  "This  court  is  not  satis- 
fied with  the  reasoning  upon  which  that  limi- 
tation, was  introduced,  and  do«t  not  feel 
obliged  ]to  adopt  it." 

i  With  the  statement  of  this  rule,  which  has 
not  been  modified  or  repealed,  we  might  well 
sustain  the  exceptions  without  further  cita- 
tion, but  as  no  recent  opinion,  that  we  are 
aware  of,  has  had  ocoasion  to  discuss  tkia 
precise  question,  where  it  was  directly  raiaed, 
and  became  the  pivot  upon  which  the  deciaion 
of  the  case  turned,  it  may  be  well  to  collate 
the  few  decisions  that  are  found,  and  note 
the  different  forms  ol  expression  in  which  the 
rule  is  announced.  We  have  already  referred 
to<  Augusta  v..  Windsor  in  the  19th  Maine. 
The  next  case,  in  whioh  the  point  is  consid- 
ered is  -DoW  V.  Sawyer,.  29  Me.  117,  which 
uses  this  language:  "Contemporaneoua  en- 
tries made  by  third  persons  in  their  own 
books  in  the  ordinary  oourae  ol  bustnesa^  the 
matter  being  within  the  knowledge  of  the 
parties  making  the  entry  and  there  being  no 
apparent  motive  to  pervert  the  fact,  are  re- 
ceived as  original  evidence.''  This  case  alao 
holds  that  such  entries. may  be  jceceived  with- 
aat  extraaieons  proof,  if  upon  inspeetion  of 
the  books  they  appear  to  have  been  fairly 
kept  and  contain  entries  respecting  the  mat- 
ter in  issue.  The  next  case  is  Oldtown  ▼. 
Shapleigh,  found  in  33  Me.  278,  which  states: 
"A  minute  in  writing  made  at  the  time  -when 
the  fact  it  records  took  place,  by  a  person 
since  deceased,  in  the  ordinary  course  of  his 
business,  corroborated  by  other  circumstances, 
which  render  it  probable  that  the  fact  oc- 
curred, is  admissible  in  eridence.  And  such 
a  minute  is  competent,  where  it  is  one  of  a 
chain  OT  combination  of  faots,  and  the  proof 
of  one  raises  a  presumption,  that  another  has 
taken  place."  See  also  cases  cited.  In  L«ord 
V.  Moore,  37  Me.  806,  It. is  stated  this  way: 
"To  nuike.  such  entries  in  books  of  a  private 
character  admissible,  the  books  in  which  they 
are  made  ihu^  have  been  fairly  [228]  and 
regularly  kept,  the  entries  must  have  been 
made  by  a  decea^d  person  whose  duty  it  was 
to  make  them,  or  in  the  regular  course  of 
business,  who  had  personal  knowledge  of  the 
subject  matter  entered,  and  whose  situation 
was  sneh  as  to  exolude.all  presumption  of  his 
having  any  interest  to  misrepresent  the  fact 
recorded.''  S^  also  Pike  v.  Crehore,  40  Me. 
503.  In  Wigtaore  on  Evidence,  Vol.  2.  sec. 
1523,  the  author  says  relating  to  this  class 
of  testimony:  "The  first  general  require- 
ment is  that  the  entry  must  have  been  made 
in  the  regular  coursiB  of  business.  The  judi- 
cial phrasings  of  this   requirement  vary  in 
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terms.    The  entry  must  have  been,  therefore, 
in  the  way  of  business."    In  Leask  v.  Hoag- 
land,  205  N.  Y.  171,  Ann.  Caa.  1913D  1199, 
98  X.  E.  395,  ie  found  this  expression :     "Th* 
reason    for    receiving    statements'  or    entries 
made  in  the  course  of  business  as  an  exception 
to  the  rule  (hearsay  rule)  is  that  they  were 
made"  as  a  part  of  the  regular  ootirse  of  ones 
livelihood    or   profession."     In    Kennedy    v. 
Doyle,   10  Allen    (Mallfe.)    161,  we  find'this 
conclusion:     "In  the  United  States,  the  law 
18  well  settled  that  an  entry  made  by  a  per« 
Bon  in  the  ordinary  course  of  hi»  businesa  or 
vocation,  with  tkt  interest  to  misrepresent, 
before  any  controversy  or  question  has  arisen, 
and  in  a  book  produced  from  the  proper  cus- 
tody, is  competent  evidence,  after  his  death, 
of  the  facts  thus  recorded."    From  these  var- 
ied expressions  of  the  rule,  it  s^ms  to  be 
well  establish^  that  the  entries  of  deceased 
persons  in  books  kept  by  them,  but  not  con- 
nected  with   the   suit   in   question   and  not 
made  in  the  performance  of  any  duty,  nor  in 
the  course  of  their  own  business,  are  inadmia- 
sible;  and  we  fail  to  find  any  cases  in  which 
a  contrary   rule  is  declared.     On  the  other 
hand,  the  cases  ard  numerous  where  entries 
not  made  in  accordatice  with  the  rule  herein 
stated  have  been  rejected. 

While  public  records,  kept  in  the  discharge 
of  public  duties,  when  produced  by  the  proper 
custodian,  tending  to  prove  the  facts  therein 
contained,  are  admissible,  such  as  entries 
made  in  books  kept  by  the  weather  bureau, 
this  question  is  not  here  involved  and  re- 
quires no  discussion. 

It  very  clearly  appears  from  the  exceptions 
that  the  diary  offered  and  admitted  was  a 
book  of  private  memoranda,  whose  entries 
were  not  made  by  the  owner  in  the  perform- 
ance of  any  duty  nor  in  the  regular  course 
of  his  own  business  and  were  therefore  inad- 
missible. 

It  was  argued  that,  even  if  the  exceptions 
were  sustainable,  the  [229]  admission  of  the 
entries  in  the  book  were  not  prejudicial.  We 
are  not  able  to  concur  in  this  view.  The 
very  question  at  issue,  was  whether'  the 
weather  conditions  on  the  day  in  question, 
were  such  as  to  congeal  the  water  flowing 
from  the  roof  of  the  building,  and  thus  form 
the  ridge  of  ice  complained  of,  or  whether 
the  weather  was  so  warm  as  to  avoid  the 
conclusion  that  ice  could  thus  form. 

Exceptions  sustained. 


NOTE. 

PviTftte  Diary  fta  ETideaee. 

A  private  diary  is  not  ordinarily  admissi- 
ble as  evidence  of  the  facta  therein  stated. 
Mair  y.  Bajssett,  117  Mass.   356;   Costelo  v. 


Crowell,  139  Maes.  688,  2  N.  £.  698;  Stabler 
V.  Clark,  156  Mich.  «6,  118  N.  W.  605;  El- 
liott V.  Sheppard,  179  Mo.  382,  78  S.  W.  627 ; 
Burke  v.  Baker,  188  N.  Y.  661,  80  N.  E. 
1033;  Whitaker  ▼.  White,  69  Hun  258,  28 
N.  Y;  S.  487;  Covey  v.  Rogers,  84  Vt.  151, 
78  Ail.  792.  See  also  Barber's  Appeal,  63 
Conn.  393,  27  Atl.  973,  22  L.R.A.  90;  Star 
Mills  v.  Bailey,  140  Ky.  194,  130  S.  W.  1077, 
140  Am.  St.  Rep.  370;  Dorr  is  v.  Morrisdale 
Coal  Co.  216  Pa.  St.  638,  64  Atl.  856.  And 
see  the  reported  case.  The  reasons  for  ex* 
eluding  a  private  diary  were  well  summarized 
iti  Elliott  v.  Sheppard,  svpra,  wherein  the 
court  said:  "This  diary  does  not  belong  t<^ 
that  class  of  documentary  evidence  which  ia 
admissible.  It  is  not  in  the  nature  of  a  book 
account,  which,  upon  lowing  that'  it  waa 
correctly  kept,  would  render  it  admissible. 
It  is  merely  a  statement  purporting  to  be 
made  by  Hamilton,  and  is  of  no  more  force 
or  effect  than  if  he  had  made  such  statements 
to  some  witness  the  day  before  he  died. 
Again  it  is  inadmissible,  because  it  falls  with- 
in that  class  of  testimony' denominated  self- 
serving  statements.  >  So  in  Mair  v.  Bassett, 
117  Mass.  356,  it  was  said:  'To  prove  that 
the  loan  was  made  to  the  defendant,  and  the 
note  given  by  him,  the  plaintiff  offered  in 
evidence  certain  entries  in  the  diary  of  Dilla- 
way  in  his  handwriting,  purporting  to  have 
been  made  April  14,  17  and  20,  1871.  These 
entries  are  vague  and  incomplete,  biit  giving 
them  the  most  favorable  construction,  they 
are  to  the  effect  that  he  had  made  an  agree- 
ment with  the  defendant  to  take  his  note, 
with  certain  mortgages  and  policies  of  insur- 
ance as  collateral,  and  had  paid  $4000  to  the 
defendant  on  the  agreement.  No  evidence 
was  offered  that  the  defendant  had  ever  seen 
the  entries  or  had  any  knowledge  of  them,  or 
that  he  had  anything  to  do  with  the  transac- 
tion therein  recited,  except  that  he  did,  on 
April  14,  assign  to  Dillaw«y,-a  mortgage  on 
land  in  New  Hampshire.  These  entries  were 
merely  the  declarations  of  Dillawayv  itnd 
were  properly  excluded  as  not  competent  to 
prove  that  the  defendant  borrowed  the  monoy 
of  Dfllaway  and  gave  his  note  therefor.'*.       i 

The  holding  of  the  reported  case  that  en- 
tries, in  a  private  diary,  of  daily  weather 
observations  are  not  admissible  finds  support 
in  Monarch  Mfg.  Co.  v.  Omaha,  etc.  R.  Co. 
127  la.  511,  103  N.  W.  493,  wherein  it  was 
held  that  private  records  of  weather  obeerrm- 
tions,  not,  however,  kept  in  the  form  of-  a 
diary,  were  inadmissible. 

If  a  diary  is  kept  as  a  book  of  account  it 
is  admissible  as  such.  Remick  v.  Rumery,  69 
N.  H.  601,  45  Atl.  574;  Gleason  v.  Kinney, 
65  Vt.  560,  27  Atl.  208.  In  the  case  first 
cited  it  was  said:  "Exclusion  of  the  diaries 
altogether  was  erroneous.  They  were  the 
plaintifi^s  books  of  account,  kept  by  himself 
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Ag  a  daily  and  original  record  of  his  trans- 
actionis  and-  business,  and  as  such  they  wero 
competent  evidence  in  hia  favor,  in  the  ab- 
sence of  anything  in  their  appearance  or  char- 
acter, or  in  the  circumstances  of  the  case, 
indicating  that  they  were  not  kept  with  hon- 
esty and  accuracy.  .Nothing  of  this  natqre  is 
found  or  suggested.'^  So  in  Gleason  v.  ,£Lin- 
ney,  supra,  it  was  said :  "The  entry  is  in 
the  form  of  an  .original  entry  of  a  charge  in 
book  account,  rather  'than  a  memorandum 
from  which  such  a  charge  could  he  formu- 
lated. The  subject  matter  of  each  was  a 
proper  matter  for  charge  on  book  account. 
In  subject  matter  and  form  there  is  no  objec- 
tion to  .treating  these  entries  as  original  en- 
tries in<  a  book  aecount.  The  only  objection 
to  treating  them  aa  such  is  the  fac:t  that 
they  ar6  found  entered  under  the  proper 
dates  in  a  diary,  and  not  on  the  orator's 
regular  books  of  account,  which  it  is  found 
that  he  kept.  .  •  .  We  think  these  entries 
were,  in  substance  and  form,  proper  entries 
in  book  account*  and  as  such  admissible  in 
evidence,  and  that  these  items  shonld  be^  al- 
lowed to  the  orator."  But  in  Covey  v,  Rog- 
ers, 84  Vt.  151,  78  AtL  792,  it  was  said: 
''The  first  esthibit  is  contained  in  a  diary,  on 
pages  having  the  printed  heading  'pash  ao 
count.'  The  other  exhibits  are  in  blank  mem- 
orandum books* '  In  all  of  them  the  amounts 
are  entered  in  columns  under  the  headings 
'reoelved'  and  'paid.'  The  entries  are  not  in 
the  ordinary  form  of  book  account  entries. 
The  items  are  without  the  usual  signs .  of 
debit  and  credit;  There  is  nothing ., to  con- 
nect the  defendant  with  the  transactions  rep- 
resented. For  anything  that  appears  the 
several  items  may  represent  transactions 
with  as  many  different  persons.  Considered 
as  anything  more  than  a  cash  account,  the 
entries  are  meaningless  until  explained  by 
the  testimony  of  the  person  who  made  them. 
They  must  be  regarded  as  mere  private  mem- 
oranda, available  in  aid  of  the  recollection 
and  as  confirmatory  of  the  testimony  given, 
but  not  entitled  to  use  as  direct  evidence 
against  the  party  sought  to  be  charge4-" 

An  entry  in  a  diary  being  in  the  natture  of 
a  deelaration,  if  it  was  against  interest  when 
made*  is  admissible.  Miller  v.  McLean,  31 
Ohio  Gir>  JCt.  Rep.  64,  wherein  the  cofurt  said: 
'•The  entry  in  his  diary  purporting  to  be  the 
sesult  of  an  examination  of  his  account  as 
shown  by  the  hooks  of  Mills,  Spellmire  &  Co,, 
some  of  which  .had  ^ince  been  destroyed  by 
fire,  and  being  against  interest  when  made, 
was  admissible  as  evidence  of  payment  or 
•assumptiqn  of  payment  of  his  wife's  debt." 

In  Qarber's  Appeal,  63  Conn.  393^  27  Atl. 
973,  22  L.R.A.  90,  envies  in  a  diary  kept  by 
the  testator  were  held  to  be  admiiwible  as 


tending  to  show  his  mental  condition  bat  not 
as  proof  of  the  facts  therein  stated. 

A  diary  may  be  used  by  the  person  keeping 
it    to    refresh    his    recollection.      Burson   t. 
Vogel,  29  App.  Cas.  (D.  C.)  388;  SUr  MilU 
v.  Bailey,  140  Ky..l94,  130  S.  W.  1077,  140 
Am.  St.  Rep.  370.    And  see  Pierce  v.  Bradv, 
23  Beav.  (£ng.)  64.     In  the  case  first  cited 
it  was  said:    "Bursion  is  a  man  over  seventj 
years  of  age,  and  appeara  to  have  kept  a 
diary  for  fifty  years,  in  which  he  made  a 
daily  record  of  events.    There  ia  nothing  in 
the  appearance  of  thia  diary  to  excite  sus- 
picion.   The  dates  follow  consecutively.    It  is 
true  that  the  record  is  in  shorthand,  after 
the  Pittman  system  $  but  it  appears  that  the 
interpretiition   thereof   could   be   made  with 
sufficient   certainty   by   one   skilled   in  thit 
method.     Having  testified  in  regard  to  his 
conception   and   the   work  done  therein,  he 
read   a  numb^  of  entries  from  the  diary, 
showing  dates  and  memoranda  of  work  done. 
We  see  no  substantial  difference  between  this 
and  the  ordinaxy  use  of  memoranda  by  a 
witness  to  refresh  his  memory."    6o  it  was 
said  in  Star. Mills  v.  Bailey,  supra:     "New- 
ton kept  a  diaiy. .  With  it  before  him  he  was 
enabled  to  say  that  he  was  not  in  Owensboro 
the  first  of  June,  1906,  the  day  the  note  is 
dated,  and  when  appellee  says  the  transac- 
tion occurred.     While  the  diary  is  not  evi- 
dence, .  it  may  be  referred  to  by  the  witness 
to  refresh  his  recollection  as  to  where  he  was 
on  a  certain  day,  and  if  when  so  refreshed 
he  could  remember  and  say  that  he  was  not 
at  the  place  testified  to  by  the  adversary  wit- 
nessy  the  testimony  is  not  only  relevant,  but 
the  circumstance  indicates  a  carefulness  of 
habit,    and   a   ready   and   generally   reliable 
means    of   refreshing   the   recollection."     In 
Smith  V.  Tebbitt,  L.  E.  1  P.  A  D.  (Eng.)  398. 
the  weight  of  such  evidence  was  commented 
on  as  follows:     "Considerable  exception  was 
taken  to  the  evidence  of  Mrs.  Cooke.    She 
was  a  niece  of  Mrs.  Thwaytes,  and  for  maor 
months  was  a  visitor  at  her  house.    She  occn- 
.pied  herself  during  this  time  in  keeping  notes 
in  a  diary  of  all  the  extravagant  things  her 
aunt  said  to  her;  and  she  did  not  deny  that 
this  diary  was  designed  as  a  proof  in  future 
days  of  her  aunt's  incapacity  to  make  a  will. 
This  diary  was  given  in  evidence,  and  records 
conversations  with  Mrs.  Thwaytes  still  more 
remarkable  than  any  here  quoted.     Such  a 
document,  if  the  honesty  of  its  purpose  cooli 
be  relied  upon,  would  form  the  best  evidence 
in  the  case.    But  if  there  should  have  been  aa 
intention,    as    unquestionably    there    was  a 
strong  motive,  to  deceive,  it  would  be  the 
worst.     I  think  it  safer  to  set  this  portioa 
of  the  evidence,  for  the  present,  aside,  and 
recur  to  it»  if  need  be,  hereafter." 


Y. 
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Florida  Supreme  Gourt-^^Miiy  11,  1914. 
^  Via.  436;  65  So.  645. 


Deatli  by  Wronef  «1  A«t  -*  Richt  to  Blko 
—  Mother  ot  Illesitimate  piOld. 

Under  our  statutes  the,  mother  of  an  illegit- 
imate minor  child,  and  the  mother  alone,  has 
the  right  to  sue  for  and  recover  damages  for 
the  death  of  such  child  by  the  wrongful  act, 
ne^ligencie,  eareles^nesiri,  or  default  of  another. 

{See  note  at  end  of  this  easie.} 

(Syllabus  by  court.); 

Error  to  Circuit  Court,  Lean  oounty :  Ma« 
LOME,  Judge. 

Action  for  death  by  wrongful  act.  Emma 
Hadley,  plaintiff,  and  City  of  Tallahassee, 
defendant.  Judgment  .for  defendants  Plain* 
tiff  brings  error.  The  facts  are  stated  in  the 
opinion.    Rkvsbsed. 

W.  J.  Oven  andiSf.  H.Diamcnd  for  plaintiff 
in  error.       ■• 
J^.  T,  Myert  for  defendant  in  error. 


'436]  Tatlob,  J.-^The  plaintiff  in  error  as 
plaintiff  below  sued  the  defendant  in  error 
as  defendant  below  in  the  Circuit  CouH  of 
Leon  County  for  damages  for  the  alleged  neg* 
ligent  killing  by  electricity  of  an  iUegitimate 
child  of  the  plaintiff  of  the  age  of  six  years. 

The  defendant  demurred  to  the  declaration 
on  the  grounds,  among,  others,  that  the  stat* 
ute  giving  the  right  of  recovery  f<yr  the  n^- 
ligent  death  of  a  minor  child,  contemplates 
only  legitimate  children,  and  that  no  recov« 
ery  can  be  had  Under  it  by  the  mother  of  an 
iUegitimate  child  negligently  killed;  and 
that  if  a  right  of*  action  exists  under  the 
statute  for  the  wrongful  death  of  a  bastard 
[437]  child,  it  does  not  accrue  to 'the  mother 
unless  the  father  be  dead.  This  '■  demurrer 
was  sustained  by  the  c^rt' below,  and  final 
judgment  rendered  thereon  in  favor  of  the 
defendant,  and  against  the  plaintiff,  who 
brings  it  hiere  for  review  by  writ  ol  error. 

Our  statute.  Section  3147  Oeneral  Statutes 
of  1906,  enacted  in  1899^  provides  as  follows: 

''Death  of  Minw  Child  by  Wrongful  Act.-** 
Whenever  the  death  of  any  minor  child  shall 
be  caused  by  the  wrongful  skit,-  negligence, 
carelessne^  or  default  of  any- private' asso- 
ciation of  persons^  or  by  the  wrongful  act, 
negligence,  carelessness  or  default  of  any 
officer,  agent  or  employee,  or'bythie  wrongful 
act,  negHgenee^  carelesBtiess  or  default  of  any 
eorporation;  of  'by  the '  wvonipFul  act^-  negli- 


gence,  -carelessness  tor  default  ;of  any  officer, 
agent  or  employee  of  any. corporation  acting 
in  his  capa^ty  as  such  ofl&cer,  age(nt  orem^ 
ployee^  the  father  of  such,  minor  child,  or  if 
th«  father  be  not  Uvingy  thejuother^.as  the 
legal  •  representative  of  duoh  deceased:  minor 
ohild»  may  maijitain  an  action  against  sucb 
individual,  private  association;  of  persons  or 
eonporatien^  and  may  jocover  :not  only  for 
the  loss  of  service  of  such  mjmor  child,  but 
in  addition  thel«to  such  sum  for  the  mental 
pain  and  suffering  of  the  parent  or.  parents. 
as  the  jury  may  assess/',       !  ; 

Long  prior  to  the  enactment]  of-  the.  fore- 
going statute  our  Iiegislature  on  November 
17th,  1S29,  enacted: the  following  provision, 
brought  forward  as  Section  2292  of  the  Gen< 
eral  Statutes  of  1906: 

"Bastards  shall  be. capable  of  inheriting  or 
transnutting  inheritance  on  the  part  of  their 
mother  in  like  manirar'  as. if  they  had  been 
lawfully  begotten*  of  such  nother.'- 
.' Prior  to  the  adoptiofi  of  the  last  above 
quoted  statute^  [438]  under  the  Common  Law 
of  England,  then  in  force  in  this  Territory,  a 
bastard  in  the  eye  of  the  law  had  neither 
father  Or  mother,  nor  any  other  kindred,  but 
was  regarded  as  nulliu^  .jiliu9n .  But  by  the 
adoption  iof  ^this  statute  a  mother  .^was  as* 
signed  to  him  through  whom  and  to  whom 
he  could  receive  and  tvtosnit  inheritance  of 
property  ju8t:aj|  though  he  had  beenof  legiii* 
mate  birth.  This  statute  recognized  in  the 
parentage  .of  bastards  their  mother  as  suoh^ 
but  leavefi  the  parentage  so: far  as  the  father 
is  coneemed  where  it  was  before  its  adoption. 
On  his  father's  part  he  is  still  nulliue  filiue. 
In  other  words  under  this  ttatute>a  bastard 
has  a  mother  f  ully  reeognieed  by  law  as  such, 
but  no  father.  Our  I^islature  had  this 
statute  before  them  when  in  1899  it  enacted 
Section  3147  Genera) 'dtdtutes  above  quoted, 
giying  to  t^e  motheniof  minor  children,  wheiy 
the  fathers  qI  sucli'  chJ^dr^n  were  not  living, 
the  right  to  recover  for  their  death  by  wrong- 
ful act.  Insofar  as.  baatard^  are  coneemed, 
they  have  no  .'fotheiis.'  reoognieed  as  such  by 
any  law,. but  as  to  them  and  the  rightof  their 
mothers  to  recover  for  theiv.  -wrongful  death 
under  this  statute,  they,  occupy  the  same 
status  before  the  law., as  i^legitim|iito>  child 
whose  legally  reoognized:  fathec  was  actually 
dead.  This  .statute^;  being  in  : derogation  of 
the  common  law,. we  Admit  under  the  general 
ruley  should  receive  a:^eomewhat  strict  eoui- 
efcruotion,  but, at  the. same  time.it  shouJd  be 
borne  in  mind: that. it.  is  a  remedial  statute 
also,  and  thai  it  should  not  receive  se  narrow 
a-  oonstructiott .  as  to  deleat  the  intention 
of  the  l&¥rmaklng .  power'  in  its  enactment. 
What  waa  tikat  intention?  In.. the  btoad  Ian- 
guage.  of  the  statute  itseH,  it  was  to  furniah 
a  remedy  for- the. death  ol  *^m^  «i<iMr.c4i<d'- 
bythe.  wrongful  'act^  negligence  or  carclessf 
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ness  of  anotlker.  Gould  it  have  beea  th«  in- 
tention of  our  lawmaking'  power  in  the  enact- 
ment of  this  law,  to  exclude  [4S93  from  its 
remedial  provisions  the  unfortunate  illegiti- 
mate for  whose  misfortune  of  birth  he  has 
no  sort  of  personal  responsibility,'  thereby 
making  him  a  double  outeast, 'with  no  rigbt 
to  the  protection  of  the  law  for  hiis  life^ 
leaving  him  the  unprotected  target  for  t^ 
wilful,  negl1g(*iit  and  careless  on  eVerj  hand? 
We  are  not  Inclined  to  give  the  statute  such 
a  construction;  but  our  better  judgment 
leads  us  to  hold  with  those  courts,  that  in 
the  construction  of  statutes  similaT  in  all 
material  respects  to  ours,  have  held  that  the 
mother  of  an  illegitimate  minor  dhild,  and 
the  mother  alone,  has  the  right  to  sue  for 
and  recover  damages  for  the  death  of  such 
child  by  the  wrongful  aet,  negligence,  care- 
lessness or  default  •  of  another^  Southern  IL 
Go.  V.  Hawkins,  35  App.  Gas.  {D,  G.)  313;. 
Groft  V.  Southern.  Gotton  Oil  Go.  83  S.  G; 
232,  65  S.  E.  216;  Security  Title,  etc.  Go.  v. 
West  Ghieago  St.  R.  Go.,  fia,  111.  App.  332; 
Muh^  V.  ^Michigan  Southern  R.  Go.  IX)  Ohio 
St.  272;  Galveston,  etd  R.  Go;  v.  Walker,  48 
Tex.  Giv.  App.  62,  166  S.  W.  705;  Marshall 
V.  Wwbash;  R.  Go.  120  Mo.  276,  26  ».  W.  179; 
Dickason  Goal  Geu  v.  Liddil,.49  Ind..  App, 
40,  94  N.  B;  411.     •  .    .    ' 

It  follows  from  what  has  been<  .said  thai 
the  judgment  of  tihe  oourt  below  must  be, 
and  is  -hereby,  reversed,  (wuf.the  cause  re* 
manded  with  directilons:  to  overrule  the  de« 
murrer  of  the  defendant  to-  tUe  plaintiff's 
declaration,  at  the  eost  of  the -defendant  in 
error,  '  i   •     ••  .  ■      ,  ■  ■   . 

Shaekleford,  G.  .Jj,.  and  GoekreiH»  Hockier 
and  Whitfield^  J.«  J.,  concur^.  •    - 


Risbt  of  Parent  to  jftecoTer  for  Deatli 
of  lUegitliitate  Cblld. 

Contrary  to  the  holding  in  L^nch  v.  Knoop, 
118  La.  611,  10  Ann.  Gas.  807,  the  doctrine 
bf  the  reported  di^e  that  the  mother  of  an 
illegitimate  cMld  has  t^e  right  to  recover 
for  its  death  "finds  sti^port  in  several  late 
decisions^-  based  oh  statutes  giving  to  illegiti- 
mates the  power  to  transn/it  inheritance. 
Dickaeon  Coal  Go.-v.  Liddil,  411  Ind.  App  40, 
94  N.  E.  411 V  Kenney  v.  Seaboard  Air  Line 
R.  Go.  107  N,  0.  14,  82  S.  E.  «68;  Thompson 
V.  Deiawaife,  etc.  R.  Go.  41  Pa.  Super.  Gt. 
617;  Groft  v.  Southern  Gbtt<>n'  Oil  Go.  «3  S. 
G.  232,  65  8.  E.  216  <  express  statutory  .pro- 
vision);  AndrzeJewski'V.  Northwestern  Fuel 
Co.  168  Wis.  170, 148  N.  W.  37.  Thus  Thomp* 
son  V.  Delaware,  etc.  R.  Go.  tBupra,  was  a 
case  wherein  the  mother  «f  an  illegitimate 
child  sought  dAmages  'for  her  offspring's  neg- 
ligent killing.  •  The  action  was  brought  under 


a  statute  entitled  an  aet  ^'to  regulate  and 
define  the  legal  relation  of  an  illegitimate 
child  or  children,  its  or  their  heirs,  with 
each  other,'  and 'tlie  mother  and  her  heirs." 
The  first  section  thereof  declared  that  "il- 
legitiidlite  children  shall  take  and  be  known 
by  the  name  of  their  mother  and  the  common- 
law  doctrine  of  nullips  filius. shall  not  apply 
as  between  the  mother  and  her  illegitimate 
child  or  children,  but  the  mother  and  her 
heirs  amd  tier  illegitimate  child  and  ita  heirs, 
shall  be  teulually '  Ifiibre  one  to'  the  other, 
and  shall  enjoy  all  the  rights  and  privileges 
one  to  the  other,  in  the  same  manner^  and 
to  the  same  extent,  as  if  the  said  child  or 
children  had  been  born  in  lawful  wedlock." 
The  second  section  provided  that  "the  mother 
of  an  illegitimate  child,  her. heirs  and  legal 
representatives,  and  said  illegitimate  child  or 
children,  ita  or  their,  beirs  and  legal  represen- 
tatives, shall  have  capacity  to  take  or  inherit 
from  or  through  each  other,  personal  estate, 
aa  -next  of  kiii,  and  real  estate  as  heirs  in  fee 
simple- ov  I  otherwise,  under  the  intestate  laws 
of  this  commonwealth,  in  the  same  manner 
i|nd  to ;  thjB  same  -sKtent,  subject  to  the  dis- 
tinction of  half-bloods,  as  if  said  4:luld  or 
children  had  been  born  in  lawful  wedlock." 
The  fourth  section-  was  as  follows:  "The 
intent  of  this  act  is  to  legitimate  an  illegiti- 
mate child«and  ita  keirs,  as  to  its  mother  and 
her  heirs;  but  it  is  not  intended  to  change 
the' existing  laws  with,  regard  to  the  father 
of  such. children,  or  their  respective  heirs  or 
legal  representatives."  The  court,  holding 
that  the  mother  was  entitled  to. recover,  said: 
*'Ia  interpretuig  this  statute,  the  question  is 
not,  Gould  the  right  of  .the  mother  of  an 
illegitimate  ehild  to  maintain  the  action  have 
been  more  dearly  *  exfuresaed  7  but.  Do  the 
words  Used  ■  clearly  convey  the  legislative  in- 
tention of- her  ri|^t  to  maintain  such  an  a^ 
tton?  There  is  no  ambiguity  in  ita  provi- 
sions; it  ia  the  last  step  taken  in  a  long 
aeries  of  enactments  and  adjudications,  in- 
volving the  same  subject  matter,  and  each 
toaetment  is  a.stdp  forward  in  the  direction 
of  relief  and  proteotion  for  the  unfortunate 
mother  >of  an  illogitimalie  child,  and  of  an 
increase  of  the  rigfaits  of  her  offspring.  Bj 
its  very  terms  the  old  common  law  doctrine 
of  nuUiufi  ftlius  no  longer  appUee;  the  mother 
and  her  heirs,  and  th« .  child  and  its  hein, 
shall  be  mutually  liable  one  to  the  other,  and 
shall  enjoy  aU  the  rights  and  privileges  one 
to  the  other,  in  the  same  nMtttuer,  and  to  the 
same  extent  aa  if  the  child  h$A  been  bom  is 
lawful  •  wedlock,  ajid  the  special  declarati« 
of  intent  is  stalled  in  uaequivocal  words  to 
be,  to  legitimate  an  illegitimate  child  as  io 
its  mother^  With  this  declaration  of  inten- 
tion, can  ii  be  questioned  that  the  object  and 
effect  of  this  statute  was  to  change  the  statoi 
and  capaeitjp  ol  an  illegitimate  child  to  the 
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status  and  capaeity  of  a  legitimate  ehild,  and 
create  the  relation  of  parent  and  ohild  for 
all  purposes  as  if  the  latter  had  been  bora 
in  lawful  wedlock.  These  are  the  words  used, 
and  to  our  mind  they  can  be  interpreted  in 
but  one  way."  • 

So  in  Kenney  v.  Seaboard  Air  Line  R.  Co. 
167  N.  C.  14;  82  S.  £;  968^  an  action  brought 
under  the  federal  Employers'  Liability  Aot 
by  the  administrator  of  an  illegitimate  child 
to  recoTer  for  its  wrongful  death,  it  waa  held 
that  the  suit  oould..be  rightfully- maintained 
for  the  benefit!  ot  the  minor  dependant  cJul- 
dren  of  the  mother,  as:the  expreesiea  "next 
of  kin"  as  uaed  in  cectian.!  of  the  Act  should, 
be  construed  in  ^e  light  of  the  statute  law 
of  North  Carolina  where  the  suit  was 
brought,  ' which  law  provided  as  follows: 
"Illegitimate  children^  born  of  the  same 
mother,  shall  be  considered  legitimate, as  b^ 
tween  themselves  and  their  rep  Fesentattves^ 
and  their  personal  estate  shall  be  distributed 
in  the  same  manner' as  if  tliey  had  been  borm 
in  lawful  wedlock.  And  in  the  case  of  the 
death  of  any  sut;h<  ohild  or  his  issue,  without 
leaving  issue,  his  estate. shall  be  distributed 
among  his  mother  and  all  -such  peiiaons  «a 
would  be  his  next  of  kin  if  all  such  children 
had  been  bora  kulawful  wedlock;" 

Likewise  Andraejewski  v.  J^orthwesteitn 
Fuel  Co.  158  Wis.  170,  148  N.  W...d7,  wheroA 
it  was  held  that  a  "reeoveryoould  be  had  for 
the  benefit  of  an  illegitimate's  mother  in  an 
action  for  the  negligent  killing  of*  the  badstard^ 
the  court  said:  "It  is  contended  that  the 
recovery  for  loss  to  the  mother  of.  the  de* 
ceased  is  improper  because  the  deceased  was 
an  illegitimate.  It  is  useless  to  review  the 
conflict  of  authority  on  this  point.  The  pol* 
icy  of  our  written  law  is  to-  give  an  illegiti* 
mate,  as  regards-  the  mother^  substaniially 
the  same  status  as  a  child  born  in  lawful 
wedlock.  That-  was  the  ■  situation  when  the 
law  as  it  now  exists  respecting  recoveries  for 
loss  accruitig'to  ancestors  by  the  negligent 
killing  of  their  children;  was  enacted.  The 
legislature  must  have  appreciated  that  in 
providing  for  a  recovery  for  the  benefit  of 
the  lineal  ancestors  in  default  of  there  bein^ 
lineal  descendants.  Sec.  4266,  Stats.  The 
statute  fs- general.  It  makes  no  discrimina* 
tioB  betweeh  lineal  ancestors  of  illegitimates 
and  those  of  legitimates.  The  former  have 
inheritable  and  descendible^  blood  as  to  the 
mother.  Sees.  2273,  2274.  That  is  not  so 
as  to  the  father,  especially  in  the  absence  of 
a  statutory  acknowledgment  of  paternity,  or 
legitimization  by^  marriage.  So  while  there 
is  reason  for  excluding  the  father  of  an 
illegitimate  from  the  privileges  of  the  stat* 
ute  th^re  is  none  as  to  the  mother." 

In   Dickason   Coal  Co.  r.  Liddel,  49  Ind. 
App.  40,  94  K.  E.  411,  the  action  was  brought 
by  the  administrator  of  an  illegitimate  child 
Ann.  Cas.  1916C. — 46. 


for  the  bene^t.of  the  alleged  next  of  kin  (a 
mother,  two  hall  brothers,  and  a  half  sister) 
to  recover  damagea  for  its  wrongful  death 
under  a  statute  (sec  285,  Burns'  Kev.  Stat. 
1908)  which  provided  that  ''the  damages  can- 
not exceed  ten  thousand  dollars;  and  must 
inure  to  the  exclusive  benefit  of  the  widow, 
or  widower  (as  the  case  may  be),  and  chil- 
dren, if  any,  or  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of 
the  deceased."  It  was  held  that  the  mother 
was  next  of. kin  withiEp..the  meai^ing  of  this 
statute.  The  court  said:  "The  chief  inca- 
pacity of  a  bastard  consisted  in  his  want  of 
inheritable  blood-  •  Xhia  .want  has  been  sup- 
plied in  this  state  by  statute,  and  the  harsh 
rule  of  .the  common  law  that  forbade  an  ille- 
gitimate child  from  inheriting  from  its  moth- 
er or  she  from  it,  has  been  thereby  abrogated. 
The  %tatut^,-  conferring  upon  illegitimate 
children  the  right  to  inherit  from  the  mother, 
is. as  follows:  'J[llegitimate  children  shall  in- 
herit ifrom  the  motlier  as  if  tbey  were  legiti- 
mate, and  through  the  mother,  if  dead*  any 
property  or  estate  which  she  would,  if  living 
have  takeu  by  gilt,  devise,  or. descent  from 
any  other  person.'  §  2998  Burns.  1908,  §  2474 
H.  S.  1881.  The  statute  conferring  upon  the 
itaother  of  an  illegitimate  child  and  her  de- 
scendants the  right  to  inherit  from  such  ille- 
gitimate child  is  as  follows :  The  mother  of 
an  illegitimate  child  dying  intestate,  lyithout 
isaue  or  other  descendants,  shall  inherit  his 
estate;  and  if  such  mother  be  dead,  her  de- 
setedants  or  collateral  kindred  shall  take  tiie 
inheritance  Iti  the  order  hereinbefore  pre- 
scribed.' §  3002  Bums  1908,  §  2477  R.  8. 
1881.  .  .  .  The  phfase  'next  of  kin'  in- 
cludes such  persons  as  are  entitled  to  inherit 
the  personal  property  of  the  deceased  person. 
Under  the  statutes  of  our  state  the  mother  of 
an  illegitimate  child  and  her  descendants  and 
collateral  and  kindred  are  entitlefl  to  inherit 
the  personal  property  of  such  deceased  child, 
and  are  therefore  its  next  of  kin.  We  recog- 
nize the  rule  that  a  statute  in  derogation  of 
the  comtnon  law  mudt  be  strictly  construed, 
and  we  regard  g  285,  supra,  as  such  a  statute, 
but  we  do  not  think  that  a  strict  Construc- 
tion of  this  section  will  prevent  the  mother 
of  an  illegitimate  child  from  being  considered 
its  next  of  kin  within  the  meaning  of  this 
aot.^* 

A  section  of  an  act  providing  that  "in 
event  of  the  death  of  such  illegitimate  child 
or  the  mother  of  such  illegitimate  child,  by 
the  wrongful  of  negligent  act  of  another,  such 
illegitimate  child  or  the  mother  of  such  i1^ 
legitimate  child,  shall  have  the  same  rights 
and  remedies,  in  regard  to  such  wrongful  or 
negligent  act,  as  though  such  illegitimate 
ohild  had  been  bom  in  lawful  wedlock,"  has 
been  held  to  be. constitutional  as  agaiust  the 
objection  that  it  did  not  relate  to  the  subject 
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expressed  in  the  title  of  the  act  which  read 
as  follows:  "An  act  to  provide  for  an 
illegitimate  child,  to  inherit  from  its  mother, 
and  the  mother  from  her  illegitimate  child/' 
Croft  V.  Southern  Cotton  Oil  Co.  83  S.'  C. 
232,  65  S.  E.  216. 
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Michigan  Supreme  Court — July  Zi^  1914* 
181  Mich.  2SS;  14S  N.  W.  ISO. 


SurriTal    of    Actlbna  -•  Conapiracj    to 
Reatraia  Trade. 

A  right  of  action  for  damaged  sustained 
from  an  unlawful  conspiracy  and  combination 
between  the  defendants  for  the  purpose  -  of 
creating  restrictions  in  trade  and  commerce, 
and  of. destroying  the  •credit,  r^uiation,  and 
business  of  F.,  whereby  FJb  business  waa 
ruined,  and  he  was  forced  to  sell  its  tangible 
assets  for  an  inadequate  price,  does  not  sur- 
vive the  death  of  F.  at  common  law,  nor 
under  Comp.  Laws  1897,  §  10117,  which  pro- 
tides  that  actions  for  negligent  injury  to 
persons,  for  damages  to  real  or  personal 
estate,  and  actions .  to  recover  real  •  estate^ 
where  persons  have  been  induced  to  part 
therewith  through  fraudulent  representations 
and  deceit,  shall  survive. 

[See  note  at  end  of  this  case.] 


Under  Pub.  Acts  1897,  No.  196  (Comp. 
Laws  1897,  §§  10431,  10422),  providing  that 
where,  by  the  fraudulent  representations  any 
injury  shall  be  done  to  the  person,  property, 
or  rights  of  another  for  which  an  action  for 
fraud  may  be  brought,  assumpsit  may  be 
brought  to  recover  damages  for  sueh  injury, 
and  that  the  cause  of  action  shall,  upon  the 
de^th  of  the  person  injured,  survive,  .h^ld,  by 
an  equaUy  divided  court,  that  such  cause  pf 
action  did  not  survive  the  death  of  F.,  since 
defendant's  acts,  though  illegal  and  oppres- 
sive, were  neither  deceptive  nor  fraudulent, 
and,  while  they  would  give  a  right  of  action 
on  the  case,  the  action  was  not  one  for  fraud 
and  deceit. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  W^yne  coimty: 
HosMJEB,  Judge. 

Action  for  damages.  Kdward  Fk'ohlich  et 
al.,  plaintiffs,  and  John  F.  Deaoon  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiffs bring  error.  The  facts  are  stated  in  the 
opinion.    AprnmsD.  • 


Lucking^  Emmowa  f(  Helfman  for  plaia- 
tiffs  in  error. 

ijamea  0.  Murfin  for  defendant  in  error 
Miller  Lumber  Company. 

>Oeer,  W4Uiam9f  Martm  d.  Butler  for  de- 
fendant in  error  City  Lumber  Company. 

•  '  '        *      » 

[266]  Bbgokb,  J. — ^Tbe  opiniob  of  Chief 
Justice  McAlVay  proceeds  upon  the  assump- 
tton,  which  I  think  is  warranted  in  law,  that 
the  cause  of  action  set  up  in  plaintiffs'  dee- 
laratidn  does  not  survive  at  common  laW,  nor 
under  section  1011 7^  3  Gomp.>  Laws  (5  How. 
Stat;  [2d  ed.]  §  12761).  He  holds,  however, 
that  said  cause  of  action  does  survive  under 
seetions  10421,.  10422,  3  Comp.  Laws  (6  How. 
Stat.  [2d  ed.]  [266]  §§  13964,  13955>.  Un- 
der those  sections  it  -is  apparent  that  only 
those  causes  •  of  .action  survive  where  the 
injured  party  in  his  lifetime  might  have 
brought  *'an  aotioit  on  the  case  for  fraud  or 
deceit/'  The  question,  therefore,  arises: 
Are  the  alleged  illegal  acts  ascribed  to  de- 
fendants such  acts  as  would  have  sustained 
an  action  on  the  case  for.  fraud  or  deceit 
brought  by  plaintiffs'  testator  in  his-  life- 
time! Upon  this  pointy  Mr.  Justice  McAhraj 
says: 

"The  conduct  charged'  in  the  declaration  br 
plaintiffs  agitinst  dsfendants  may,  without 
misnomer,  be  labeled  fraudulent.  It  may  fur- 
ther' be  said  that  this  declaration  was  in- 
tended to  state  a  cause  of  action  for  deceit 
brought  about  by  fraud." 

With  this  conclusion  I  find  myself  .unaUe 
to  agree.-  The  essential  elements  of  action- 
able fraud  are  said  to  be: 
*  (1)  That  defendant  made  a  material  repre- 
sentation; (2)  that  it  was  false;  (3)  that 
when  he  made  it  he  knew  that  it  was  false, 
or  made  it  recklessly,-  without  any  knowledge 
of  its  truth,  and  as  a  positive  assertion;  (4) 
that  he  made  it  with  the  intention  that  it 
should  be  acted  upon  by  plaintiff;  (5)  that 
plaintiff  acted  in  reliance  upon  it;  and  (6) 
that  he  thereby  suffered  injury. 

20  Cyc.  p.    13. 

In  Parker  v.  Armstrong,  56  Mich.  176  (20 
N;  W.  «92),  it  is  said: 
•  "The  cause  of  action  being. the  successlal 
use  of  false  pretenses  to  get  plaintiff  to  pay 
for  the  notes  passed  off  on  him,  the  declara- 
tion must,  in  order  to  support  sudh  a  judgment 
as  was  rendered,  show — firsty  what  pretenses 
were  made;  tecondt  that  they  were  made  by 
the  defendants,  in  person,  or  by  authority 
and  design;  thirds  that  they  were  material; 
ffmrth,  that  they  were  false  and  fraudulrat 
and  deceived  complfi^inant;  and,  fifik,  what 
defendants  obtained  by  them." 

[267]  The  term  "fraud  and  deceit"  implies 
deception  by  means  of  fraudulent  representa- 
tions or  otherwise,,  resulting  in  injury.  While 
the  adjective  "fraudulent"  is  frequently  used 
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in  the  declarstkin  to  characterize  the  acts 
allied  to  have  been  committed  by  the  defend- 
ants, the  use  oi  that  term  alone  is  not  suf- 
ficient to  fix  the  quality  of  the  acts,  or  to 
give  them  a  legal  significance' which  they  do 
not  intrihsically  {>o8seB8.  It  is  nowhere 
averred  in  the  declaration  that  the  illegal  acts 
alleged  to  have  been  committed  by  defendants 
misled  or  deceived  plaintiffs'  testator,  nor 
that  in  consequence  of  those  acts,  being  so 
misled,  he  acted  to  his  injury.  The  acts 
described  were  illegal  and  oppressive.  They 
were  not  deceptive  nor  fraudulent.  The  com- 
mission of  those  acts  by  the  defendants  gave 
to  plaintiffs'  testator  in  his  lifetime  a  right  of 
action  on  the  case  under  the  statute  or  at 
common  law;  but  such  an  action  cannot  by 
any  stretch  of  the  imagination  be  considered 
one  for  fraud  and  deceit. 

Without  further  considering  the  other  ob- 
jections raised  by  the  demurrer  to  plaintiffs' 
declaration,  I  am  of  opinion  that  the  fore- 
going conclusion  is  inevitable,  and  therefore 
fatal  to  plaintiffs*  light  to  recover. 

The  order  sustaining  defendants'  demurrer 
should  be  affirmed. 

Stone,  Ostrander,  and  Steere,  JJ.,  concurred 
with  Brooke,  J- 

McAlvat,  C.  J. — ^In  this  case  the  trial 
court  sustained  the  demurrers  of  defendants 
to  an  amended  declaration.  Plaintiffs  have 
brought  the  case  to  this  court  for  review 
upon  a  writ  of  error  asking  for  a  reversal 
of  the  judgment  entered  upon  the  order  sus- 
taining such  demurrers. 

The  facts  in  the  case  set  forth  in  the 
amended  declaration,  which  if  well  pleaded 
are  admitted  by  the  demurrers,  are  as  fol- 
lows: 

[258]  Plaintiffs  are  executor  and  executrix 
of  Simon  Prohlich,  deceased.  The  declara- 
tion, in  three  separate  counts,  charges  a 
fraudulent  conspiracy  at  common  law  on  the 
part  of  defendants  to  ruin  and  destroy  the 
credit,  reputation,  and  business  of  the  plain- 
tiffs' testator,  and  also  a  violation  of  the 
anti-trust  laws  of  this  State. 

Simon  Frohlich,  prior  to  January  1,  1906, 
owned*  and  operated  a  factory  in  the  city  of 
Detroit.  He  was  engaged  in  the  manufacture 
and  sale  of  sash,  doors,  and  other  building 
material.  At  this  time  he  enlarged  his  busi- 
ness to  include  buying,  manufacturing,  whole- 
saling, retailing,  and  jobbing  lumber  and 
building  materials,  under  the  name  and  style 
of  Frohlich  Glass  Company,  investing  in  such 
enterprise  a  cash  capital' of  $70,000.  In  two 
years  he  doubled  the  number  of  his  employees 
and  built  Up  a  business  of  $12,000  sales  per 
month.  He  had  prospects  of  continued  eac- 
pansion  and  success. 

Defendants  were  competitors  of  Simon 
Frohlich  and  engaged  in  the  lumber  business, 


doing  more  than  90  per  oent.  of  the  whole- 
sale, retail,  and  jobbing  business  in  lumber  in 
Detroit,  and  comprising  about  75  per  cent, 
of  1^6  lumber  dealers.  They  fraudulently 
and  unlawfully  entered  into  a  conspiracy  and 
combination  on  or  about  June  1^  1907,  action- 
able at  the  common  law,  and  for  the  purpose 
of  creating  and  carrying  out  restrictions  in 
trade  and  oommeroe,  contrary  to  the  laws 
of  Michigan,  and  for  the  purpose  of  destroy- 
ing the  credit,  reputation,  and  business  of 
Simon  Frohlich. 

By  this  combination  and  fraudulent  con- 
spiracy and  their  subsequent  illegal  acts  in 
carrying  out  the  same,  defendants  succeeded 
in  ruining  the  Itunber  business  of  Simon 
Frohlich,  and  forcing  him  to  sell  practically 
all  its  tangible  assets  to  one  of  them  at  an 
inadequate  price  of  $20,000  less  than  its 
value,  and  in  driving  him  out  of  this  busi- 
ness. 

[2591  Eighteen  individuals, '  firms,  and  cor- 
porations are  joined  as  defendants  in  this 
suit.  Of  these,  15  have  demurred,  and  the 
grounds  of  these  demurrers  presented  and  re- 
lied upon  in  their  briefs  are  as  follows: 
'  "(1)  The  declaration  is  not  sufficiently 
specific,  and  does  not  set  forth  a  cause  of 
action. 

"(2)  Such  action  does  not  survive  the 
death  of  Simon  Frohlich. 

"(3)  Simon  Frohlich  was  estopped  by  rea- 
son of  the  sale  of  the  tangible  assets  of  his 
business." 

The  second  ground  of  demurrer  relied  upon 
by  defendants  raises  in  our  opinion  the  most 
important  question  in  the  case.  It  requires 
the  construction  of  the  statute  under  which 
the  action  is  brought  in  assumpsit,  and  upon 
which  plaintiffs  rely.  The  exact  question 
is  for  the  first  time  before  this  court.  This 
is  Act  No.  195  of  the  Public  Acts  of  1897, 
entitled : 

"An  act  to  provide  for  bringing  actions  of 
assumpsit  in  certain  cases,  and  to  provide 
that  in  such  cases  the  cause  of  action  shall 
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survive- 

The  entire  act  reads: 

"Sec.  1.  In  all  cases  where,  by  the  fraudu- 
lent representations  or  conduct  of  any  person, 
an  injury  has  been  or  shall  be  produced, 
«ther  to  the  person,  property  or  rights  of 
another,  for  which  an  action  on  the  case  for 
fraud  or  deceit  may  by  law  be  brought,  an 
action  of  assumpsit  may  be  brought  to  re- 
cover damages  for  such  injury,  and  in  all 
such  cases  a  promise  shall  be  implied  by  law 
to  pay  all  just  damages  arising  from  such 
fraud  or  deceit  and  may  be  so  declared. 

"Sec.  2.  The  causes  of  action  specified  in 
section  one  of  this  act  shall,  upon  the  death 
of  the  person  injured,  survive  to  his  personal 
representatives." 
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Sections  10421  and  10422,  3  Comp^  Laws 
(5  How.  Stat.  [2d  ed.]  §§  13054,  13055). 

The  act  in  question,  as  its  title  indicates, 
is  to  provide  that  certain  actions  sounding 
in  tort  may  be  brought  in  assumpsity  and 
also  to  provide  that  in  all  cases  where  this 
may  be  done  the  causes  of  action  [260]  shall 
survive..  This  presupposes  the  fact  that  be- 
fore the  enactment  of  this  statute  such  ac-: 
tions  eould  not  have  b^n  brought  in  assump- 
sit, nor  would  tlie  causes  of  action  have 
survived.  It  will  therefore  be  nepessary» 
first,  to  determine  the  class  of  actions  which 
may  be  brought  under  this  statute  in  assumjp- 
sit,  from  which  it  will  logically  follow  that 
all  such  causes  of  action  will  survive. 

In  this  State  provision  is  made  for  the  sur* 
vival  of  actions,  as  follows: 

''In  addition  to  the  actions  which  survive 
by  the  common  law,  the  following  shall  also 
survive:  that  is  to  say:  actions  of  replevin, 
and  trover,  actions  of  assault  an4  battery, 
false  imprisonment,  for  goods  taken  and  car- 
ried away,  for  negligent  injury  to  j^ersqna, 
for  damages  .done  to  real  or  personal  estate, 
and  actione  to  recover  .renU  estate  where  per^ 
eons  have  been  induced  to  part  with  the  same 
through  fraudulent  representations  and  de- 
ceit.*' Section  10117,  3  Comp.  Laws  (5  How. 
Stat.  [2d  ed.]  §  12761).  . 

To  this  is  added,  by  the  act  under  consid- 
eration, the  provisions  as  quoted  in  sections 
10421,  10422,  supra. 

All  such  actions  specifically  mentioned  sur- 
vive by  force  of  these  statutes,  whether  or 
not  they  were  assignable  at  the  common  law. 
Rights  of  action  \^hich  survive  arc  also  as- 
signalsle.  Stebbins  v.  Dean,  82  IV^ich.  385- 
388,  46  K  W.  778. 

Section  10117,  supra,  was  adopted  by  this 
State  verbatim  (except  the  portio'ns  itali- 
cized) from  the  State  of  Massachusetts.  In 
construing  this  statute,  this  court,  in  Steb- 
bins V.  Dean,  supra,  in  an  opinion  written 
by  Mr.  Justice  Grant,  adopted  and  fc^towed 
the  construction  placed  upon  it  by  the  Mass^ 
achusetts  courts,  holding  that  the  statute 
"was  intended  to  include  only  those  cases 
where  injury  is  occasioned  to  property  by 
the  direct  wrongful  act  of  a  party  upon  the 
property,"  citing  Cummings  v.  Bird,  116 
Mass.  346.  Wisconsin,  foUowiiLg  Michigan, 
adopted  the  same  statute,  and  in  a  line  of 
decisions  has  given  to  [2i1]  it  a  like  con- 
struction. The  same  is  true  of  the  courts 
of  several  of  the  States. 

Upon  the  construction  of  this  statute, 
where  similar  phraseology  i«  used,  there  ap- 
pears to  be  no  disagreement  among  the  better 
authorities. 

The  contention  of  the  demurring  defendants 
is  that  by  the  words  of  thifl  new  act  under 
consideration  no  change  has  been  made  in 
this  respect,  and  that  the  rule  laid  down  in 


the  case  of  Stebbins  v.  Dean,  supra,  controls 
in  this  case.  Th^  insist  that  the  oause  of 
action  plaintiffs  declare  upon  essentially 
sounds. in  tort,  and  is  based  upon  an  alleged 
conspiracy  entered  into  by  defendants  to 
create  and  carry  out  a  trust  and  monopoly, 
a  restriction  in  trade  and  commerce  in  lum- 
ber and  building  material  to  injure  plain- 
tiffs' testator  and  drive  him  out  of  business, 
in  violation  of  the  common  law,  and  of  the 
Michigan  anti-trust  act,  so  called,  a«  a  re- 
sult of  which  conspiracy  plaintiffs'  testator 
suffered  damage  to  his  business  in  his  life- 
time, ajid  that  under  all  the  authorities  such 
oaufles  of  action  dp  not  survive. 

The  dispute  upon  this  question,  then,  is 
narrowed  to  a  single  proposition,  and  that 
is  whether  Act  No.  195,  Pub.  Aota  1897, 
supra,  by  its  express  provisions,  has  made  a 
change  in  the  law  by  adding  to  the  list  of 
ca:usea  of  action  .which  survive. 

This  statute  includes  all  oases  arising  from 
injury  •  produced  by  the  false  representa- 
tions or  conduct  of  any  persDn>  for  which  an 
action  on  the  case  for  fraud  or  deceit  might 
be  brought  at  law,  and  gives  the  person  in- 
jured a  right!  to.  b^iog  ail  action  in  assumpsit 
for  such  injuries.  The  nature- of  the  injuries 
are  specified  as  injuries  "either  to  the  person, 
property  or  rights  of  another." 

Dealing  with  the  instant  concrete  case,  we 
must  determine  whether,  upon  the  facts  stat- 
ed in  the  declaratipn^ .  plaintiffs'  testator 
could  have  brought  an  action  on. the  case  at 
law  for  fraud  or  deceit  against  [262]  defend- 
ants to  recover  damages  f pr  the  injury  re- 
ceived. 

The  conduct  charged  in  the  ^declaration  by 
plaintiffs  against  defendants  may,  without 
misnomer,  be  labeled  fraudulent.  It  may 
further  be  said  that  this  declaration  was  in- 
tended to  state  a  cause  of  action  for  deceit 
brought  about  l;»y  fraud.  In  a  similar  case 
the  action  has  been,  so  recognized  by  the 
Supreme  Court  of  Wisconsin  in  Murray  v. 
Buell,  76  Wis.  667,  45  N.  W.  667.  20  Am. 
St.  Rep.  92.  This  was  an  action  for  con- 
spiracy to  monopolize  the  coal  business  in 
Milwaukee  to  tiie  injury  of  plaintiff's  busi- 
ness, referring  to  which  in  a  later  case, 
Lane  v.  Frawley,  102  Wis.  373^  78  N.  W. 
503,  that  court  said: 

"That  action  is  in  all  respects  analogous 
to  the  action  of  deceit,  resultifig  in  loss  and 
damagj&." 

And  of  the  case  then  under  consideration  it 
said: 

"This,  then,  being  a  tort  action  for  deceit 
,to  recover  general  damages  caused  by  the 
fraud,  and  not  to  recover  back  specific  prop- 
erty obtained  by  fraud,  it  is  vigorously  de- 
bated   whether   or   not    it    survives." 

In  both  these  Wisconsin  cases,  supra,  it  was 
held  that  the  actions  did  not  survive  by  rea- 
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eon  of  the  Wisconsin  statutes  which  have 
at  no  time  contained  language  indicative  of 
the  intention  that  they  should  survive. 

The  instant  case  is  a  tort  action  for  deceit 
to  recover  general  damages  to  the  business 
of  plain  tiffs'  testator  caused  by  fraud  during 
his  lifetime,  and  not  to  recover  damages  for 
injuries  to  specific  tangible  property.  If  a 
recovery  can  be  had,  it  will  be  because  this 
court  holds  that  the  right  of  action  survived 
under  the  statute  in  question. 

This  statute  makes  provision  for  a  right 
of  action  in  assumpsit  for  injuries  done 
"either  to  the  person,  property  or  rights  of 
another."  By  the  addition  of  the  words  "or 
rights  of  another/'  it  must  be  held  that  the 
clear  intent  of  the  legislature  was  to  add  to 
the  [263J  actions  which  survived  in  this 
State  another  class  of  actions  which  were 
not  theretofore  included,  namely:  all  actions 
for  danmgea  for  injuries  caused  by  the  fraud- 
ulent representations  or  conduct  of  any  per- 
son to  the  ''rights  of  another.*' 

The  damages  for  which  the  instant  suit  has 
been  brought  are  included  in  that  class,  and, 
aa  already  stated*  are  damages,  not  to  the 
speclQo  property  of  plaintiffs'  testator,  but 
to  bia  business.  Such  injury  to  his  business 
was  bh  injury  to  his  rights. 

The  statute  of  the  State  of  New  York 
provides  for  the  survival  of  actions  for 
"wrongs  done  to  the  property,  rights  or  inter- 
ests of  another."  This  language  has  been 
frequently  before  the  court  of  last  resort  of 
that  State  for  construction.  In  Gregin  v. 
Brooklyn  Orosatown  R.  Co.  75  N.  Y.  102, 
31  Am.  Bep.  459,  Mr.  Justice  Rapallo,  speak- 
ing for  the  court  said: 

"The  rights  and  interests,  for  tortious  in- 
juries to  which  this  statute  preserves  the 
right  of  action,  have  frequently  been  considr 
erod,  and  it  is  generally  conceded  that  they 
must  be  pecuniary  rights  or  interests,  by  in- 
juries to  which  the  estate  of  the  deceased  is 
diminished.  .  .  .  Where  an  injury  to 
pecuniary  interests  is  shown,  the  intent  of 
the  statute  seems  plain  that  the  cause  of 
action  shall  survive,  notwithstanding  that 
such  injury  be  caused  by  a  tort,  provided  it 
be  not  one  of  the  torts  specifically  mentioned 
and  excepted." 

That  this  New  Vork  statute  declaring  that 
causes  of  action'  for  injuries  to  "property, 
rights  and  interests  shall  survive"  is  much 
broader  than  the  statutes  of  Wisconsin, 
Massachusetts,  and  the  former  statute  of 
Michigan  is  apparent,  and  is  recognized  and 
admitbed  by  defendants  in  one  ef.the^r  briefs. 
It  is  also  recognized  by  the  Supreme  Court 
of  Wis<»nsin  in  John  V.  Farwell  Co.  v.  Wolf, 
96  Wi8.>0^l8,.  70  N.  w;  2««f,' 290,  71  N.  \*. 
109,  37  L.R.A.  138/65  Am.  St.  Rep.  22, 
where  the  Court  said: 


[264]  "The  New  York  statute  provides  that 
'actions  for  all  wrongs  done  to  property, 
rights  or  interests  of  another  shall  survive.' 
It  is  held  that  this  language  is  so  broad  and 
comprehensive  as  to  cover  all  injuries  to 
rights  of  property,  and  is  not  confined  to 
injuries,  ...  as  such— that  it  includes 
actions  for  damages  for  ■  conspiracies  to  de- 
fraud and  damages  for  deceit.  Bond  v. 
Smith,  4  Hun  48;  Haight  v.  Hayt,  19  N.  Y. 
464;  Lyon  v.  Park,  111  N.  Y.  350,  18  N.  E. 
863;  Brackett  v.  Griswold,  103  N.  Y.  425, 
9  N.  £.  438.  These  cases  turn  entirely  on  the 
meaning  of  the  significant  words  'property, 
rights  and  interests.'" 

In  our  statute  under  construction  the 
words  "or  rights  of  another"  are  of  much 
broader  signitioance  than  any  of  the  language 
used  in  section  10117,  3  Comp.  Laws,  quoted 
supra,  and  are  as  comprehensive  ds  the  words 
quoted  from  the  New  York  statute;  and  sec- 
tion 2  of  the  act  provides  that: 

"The  causes  of  action  specified  in  section 
one  of  this  act  shall,  upon  the  death  of  the 
person  injured,  survive." 

Both  upon  reason  and  authority  the  con- 
clusion cannot  be  avoided  that  the  instant 
case  is  within  the  provisions  of  section  1  of 
this  act,  and  that  ttie  cause  of  action  by  vir- 
tue of  section  2  survived. 

This  same  question  was  before  the  supreme 
court  of  the  State  of  Wisconsin  in  Lane  v. 
Frawiey,  supra,  and  upon  the  statute  which 
contained  w*ords  identical '  with  those  in  the 
New  York  statute  and  those  in  the  act  of  this 
State  under  consideration. 

The  contention  was  that  the  words  were 
entitled  to  the  same  construction  as  given 
to  them  by  the  courts  of  the  State  of  New 
York,  and  therefore  the  action  in  the  case 
under  consideration  should  be  held  to  have 
survived.  The  section  in  the  Wisconsin  stat- 
ute containing  these  words  contained  no 
words  of  survival  as  did  the  New  York  stat- 
ute, and  also  our  Act  No.  195  under  consider- 
ation.  The  court  held  the  section  was  not 
intended  to  provide  for  the  survival  [265]  of 
any  action,  but  merely  to  regulate  the  pro« 
ceedings  in  such  actions  as  otherwise  sur- 
vived.   ' 

An  examination  of  that  opinion  makes  it 
clear  that,  had  the  section  contained  specific 
words  of  survival,  the  court  would  have  held 
that  the  cause  of  action  survived.  Our.  leg- 
islature has  declared  that  such  c^e  of  ac- 
tion shall  survive  in  words  so  clear  that'tiie 
intent  cannot  be  mistaken. 
'  The  remaining  grounds  for  demurrer  do  not 
require  extended  consideration.  An  examina- 
tion of  the  amended  declaration  satisfies  us 
that  the  pleader  has  stated  a  good  cause  of 
action  both  at  the  common  law  and  under  the 
Michigan  anti-trust  laws.  The  document  is 
necessarily    of   great    length,-  and    must   be 
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considered  as  a  whole.  To  make  it  more 
fipeoific  would,  in  our  opinion,  require  that 
the  evidenoe  be  pleaded.  Similar  declara- 
tions in  actions  in  cases  for  damageH  for 
wrongful  acts  in  interrupting  and  destroying 
plaintiff's  business  and  injuring  the  reputa- 
tion of  his  business  which  contained  no  more 
specific  allegations  than  are  set  forth  in  the 
declaration  under  consideration  have  been 
held  by  this  court  to  state  a  cause  of  action. 
Oliver  v.  Perkins,  92  Mich.  304-315,  62  N.  W, 
609 ;  Church  v.  Anti-Kalsomiue  Co.  118  Mich« 
219,  76  N.  W.  383.      . 

The  Federal  courts  have  sustained  similar 
declarations  in  cases  brought  under  the  Sher- 
man anti-trust  law  (Act  July  2,  1890,  chap. 
647,  26  U*  S.  «tat.  209  [U.  S.  Comp.  Stat. 
1901,  p.  3200] ) .  Wheeler-Stenzel  Co.  v.  Na- 
tional Windtfw  Glass  Jobbers'  Assoc.  152  Fed. 
864,  81  C.  C.  A.  658,  10  L.R.A,(N.S.)  972; 
Monarch  Tobaoco  Works  v«  American  Tobacco 
Co.  165  Fed.  774-779;  People's  Tobacco  Co. 
v.  American  Tobacco  Co.  170  Fed.  396,  95 
C.  C.  A.  666;  Hale  v.  O'Connor  Coal,  etc.  Co. 
181  Fed.  267. 

The  remaining  ground  for  demurrer  relied 
upon  is  that  plaintiffs'  testator  was  estopped 
from  bringing  this  action  by  reason  of  having 
sold  his  business  prior  to  his  death.  The 
declaration  shows  that,  after  [266]  Simon 
Frohlich's  business  was  ruined,  the  unlaw- 
ful acts  of  defendants  as  charged  and  hia 
factory  ceased  operations,  he  was  foroed  to 
and  did  sell  all  the  tangible  personal  prop- 
erty used  by  him  in  connection  with  his  busi- 
ness to  one  of  the  defendants  at  a  price 
$20,000  less  than  its  value.  This  sale  car- 
ried with  it  no  rights  of  action  or  other 
intangible  property  or  interests.  If.  he  had 
a  cause  of  aetion  against  defendants,  this 
sale  in  no  way  disposed  of  it.  This  ground 
for  demurrer  is  therefore  not  meritorious. 
Our  eonclnsion  is  that  the  demurrers  should 
have  been  overruled. 

The  judgment  of  the  circuit  court  should 
be  reversed  and  set  aside,  with  permission  to 
the  demurring  defendants,  after  notice  of 
this  decision,  to  plead  to  the  declaration  with- 
in the  usual  time  allowed  by  rule. 

Kuhn,  Bird,  and  Moore,  JJ.,  concurred  with 
McAlvay,  C  J. 


NOTE. 

» 

SnrriTal  of  KieHt  of  Action  for  Con- 
spiraej  to  Restrain  Trade. 

The  reported  case  holds  by  an  equally 
divided  coiirt  that  a  right  of  action  for  the 
damages  caused' by  an  illegal  conspiracy  in 
restraint  of  trade  is  not  an  action  feir  daml- 
ages  by  fraud  and  does  not  survive  the  death 
of  the  injured  person.  A  like  result  has  been 
reached  in  what  appears  to  be  the  only  other 
'case  passing  on  the  survival  of  such  a  cause 


of  action.  Murray  v.  Buell,  76  Wis.  667,  45 
N.  W.  667>  20  Am.  St.  Rep.  92.  In  that  caae 
the  action  was.  for  damages  for  a  conspiracy 
to  control  and  monopolize  the  ooal  business  in 
a  certain  city.  After  referring  to  the  com- 
mon law  rule  whereby  personal  actions  die 
with  the  injured  person,  the  court  said:  "It 
is  claimed,  however,  that  such  cause  of  action 
would  survive  by  virtue  of  ch.  280,  Laws  of 
1887,  amending  that  section  by  the  introduc- 
tion of  the  words,  'or  other  damage  to  the 
person,'  so  that  the  part  here  applicable  now 
reads:  'Actions  for  assault  and  battery, 
or  false  imprisonment,  or  other  damage  to  the 
perbon.'  But  it  is  very  manifest  that  the 
conspiracy  in  question  inflicted  no  injury  or 
damage  to  the  person  of  the  plaintiff.  The 
acts  alleged  were  unlawful  and  injured  his 
business,  and  gave  him  a  right  of  action  for 
damages,  but  such  damages  were  in  no  sense 
'damage  to  the  person'  of  the -plaintiff."  In 
Jones  V.  Barmm,  217  111.  381,  75  N.  E.  505,  it 
was  held  '  tliat  an  action  to  recover  for  t 
malicious  interference  with  business  did  not 
survive  under  a  statute  providing  for  the 
survival  of  actions  "to  recover  damages  for 
an  injury  to  real  ot  personal  property."  So 
in  Young  v.  Aylesworth;  35  R.  I.  259,  M 
Atl.  555,  it  was  held  that  an  action  for  a 
conspiracy  to  deprive  a  person  of  the  benefits 
of  his  membership  in  a  fraternal  order  wss 
not  within '  a  statute  providing  for  the  sur- 
vival of  ''actions  of  trespass  and  trespass  on 
the  eajse  for  damages  to  the  person  or  to  retl 
and  personal  estate."  In  Bracket!  v.  Gris- 
wold,  103  K  Y.  425,  9  N.  E.  438,  under  a 
statute  discussed  in  the  reported  case  it  was 
said  of  an  action  brought  inter  alia  for  a 
conspiracy  by  a  corporation  and  its  offices  to 
defraud  a  creditor  by  making  a  fal9a  report: 
''So  far  as  the  cause  of  action  was  for  a 
conspiracy  to  cheat  or  defraud  the  intestate 
it  was  for  an  injury  to  a  property  rights  and 
did  not  die  with  its  owner." 
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•South    Carolina   Supreme   Couart— April  28» 

1914. 

97  S.  Car.  22;  SO  8.  S.  ^59. 


Teleeraplaa  aad  TolepHonea  —  Disolot* 
img  Contents  of  Meaaas^  —  Pnnitivo 
I>amaKea. 

Proof  of  wilfulness  is  essential  to  the  re* 
covery  of  punitive  damages  against  a  tele- 
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graph  company  far .  the  ac|;  of  its  agient  in 
discloeiiig  the  contents  of.  a  message. 
£See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Ridgcland 
ootmty:     Smpp,  Judge. 

Action  for  damages.  H.  Klugh  Purdy, 
plaintiff,  and  Western  T^nion  Telegraph  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Nfew  trial  granted.     Plaintiff  appeals.     Af- 

FIBMED.  '  '    ( 

[22]  This  is  an  action  brought  by  H.  Klugh 
Purdy,  plaintiff,  against  the  defendant,  West- 
ern Union  Telegraph  Co.,  for  twenty-five  hun- 
dred dollars  punitive  damages  on  account  of 
an  alleged  wilful  and  wanton  disclosure  of  the 
contents  of  a  certain  telegram  sent  plaintiff 
by  the  National  Surety  Co.,  with  reference 
to  its  rates  on  the  bond  of  certain  public 
officers.  The  case  went  to  the  jury  only  on  the 
question  of  punitiTe  damages  and  the  jury 
returned  a  yerdict  for  eight  hundred  dollars. 

A  motion  for  new  trial  was  made  upon  two 
grounds:  first,  because  the  verdict  of  the 
jury  for  eight  hundred  dollars  is  grossly  ex- 
cessive; and,  second,  because  there  was  no 
evidence  Of  wanton,  wilful  or  intentional 
wrong  on  the  part  of  defendant  or  its  agents 
or  any  evidenoe  which  would  warrant  a  ver- 
dict for  punitive  damages,  and  the  evidence 
at  most  would  support  only  a  verdict  for 
nominal  damages. 

The  case  was  tried  anfi.^the  motion  argued 
on  May  16th,  1913,  and  on  July  18th,  1913, 
Hon.  S.  W.  G.  Shipp,  presiding  Judge,  filed 
an  order  granting  titer  nfw  tfial>  vpgn  the 
ground  that  there  wa«  .aa  testimony  warrant- 
ing punitive  damages. 

.From  the  order  granting  a  new  trial  the 
plaintiff  appeals. 

L,  A.  Iluiaon  for  appellant. 

NeUon,  Nelson  d  Getty  a  for  respondent. 

[231  JE^SEB,.  Jr^The  appellant: th«#  states 
his  case: 

"The  testimony  In  this  case  shows  that  a 
telegram  was  sent  from  l^ew  York  by  the 
National    Surety    Company    to    H.    Klugh 
Purdy,  its  agent  at  Ridgeland,  S,  C,  reading  - 
aa  follows: 

"'Necessary  to  maintiain  manual  rfittes  oit 
all  public  business.*  That  H.  Klugh  Purdy 
was  not  in  Ridgeland  when  the  said  message 
was  received,  but. had  instructed  said  agent 
at  Ridgeland.  to  forward  said  message  to  Ver- 
dery^  S.  €./  whidi  said  ^ agent  did. 

'^That  said  agent  delivered  the  above  stated 
message  to  John  P.  Wise,  who  was  agent  for 
a  competing  bonding  company,  and  to  H.  H. 
Porter  without  the  consent  of  the  sender  or 
addressee  and  that  the  contents  of  said  mes- 


sage was  geperajly  known,  in  Ridgeland  when 
the  addressee  was   at  Verdei^,   S.   C,   two 
ihundr£4  miles  away. 

.  "The  only  question  ia  this  appeal  is  wheth- 
er his  Honor  erred,  in  granting  a  new  trial 
on  the/ ground  that  there  was  a  total  absence 
of  testimony  to  show  wilfulo-ess." 
.  The  Circuit  Judge  was  right.  There  was 
a  total  absence  of  testimony  to  show  wilful- 


The  appeal  is  dismissed. 


HOTS. 

Llabllitj    of    Teles3iraph    Companj    for 
DlMloswRa  of  Contents  of  Measage. 

A  telegraph  company  acts  at  its  peril  if 
it  divulges  the  contents  of  a  message  without 
the  consent  of  either  the  sender  or  the  ad- 
dressee, as  it  i^  part  of  the  company's  un- 
dertaking, with  respect  to  the  transmission 
and  subsequent  handling  of  the  message,  that 
its  contents  .shall  not  be  disclosed  to  any 
unauthorized  person.  Barnes  v.  Postal  Tele- 
graph-Cable Co.  156  N.  C.  150,  72  S.  E.  78.  A 
telegraph  conipany  incurs  no  liability  for 
telephoning  a  message  beyond  the  limits  of 
its  lines  with  .the  consent  of  the  sendee. 
Barnes  v.  Postal  Telegraph -Cable  Co.  supra; 
Hellams  v.  Western  Union  Tel.  Co.  70  S.  C. 
d3,  49  8.  E.  12.  But  it  was  held  in  Barnes 
V.  Western  Union  Tel.  Co.  120  Fed.  550,  that 
a  case  was  made  out  for  the  jury  where  it 
appeared  that  a  message  was  telephoned  to 
an  inn  by  the  telegraph  company's  agent  and 
was  left  in  a  place  where  people  could  see 
and  read  it,  by  reason  of  which  publicity  the 
sendee  of  the  message  lost  a  business  oppor- 
tunity. 

The  reported  case  holds  that  a  new  trial  ia 
properly  granted  to  a  telegraph  company  in 
a  suit  against  it  to  recover  for  the  disclosure 
of  the  contents  of  messages  intrusted  to  it 
for  transmission,  where  it  appears  that  there 
was,  in  the  trial  court,  an  entire  absence  of 
testimony  to  show  a  wilful  divulgence  on  the 
part  of  the  company's,  agents. 

It  has  been  held  that  a  person  who  must 
rely  on  his  own  acta  of  immorality  to  prove 
his  damages  ipa  suit  to  recover  from  a  tele- 
graph, oompany  for  disclosing  the  contents 
of  messageff  addressed  to  him  is  not  entitled 
to  any  recovery.  Western  Union  Tel,  Co.  v. 
MpLaurin  (Miss.)  66  So.  739,  L.R^.  1916C 
487.  The  cpurt  in  that  case  said:  'The 
publication  of  the  telegrams  did  not  disclose 
the  character  of  the  sender.  It  was  necessary 
for  the  plaintiffs  case  that  he  should  disclose 
her  business  (if  this  is  the  proper  word  for 
this  sort  of  traffic),  in  order  that  he  might 
thereby  show  that  he  was  injured.  He  could 
aot  'open   his   case*  without  confessing  his 
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criminal  intimacy  with  the  courtesan,  and  it 
was  his  relationfi  with  the  woman  that 
brought  about  his  shame — ^and  it  was  this 
shame'  whieh  produced  the  injury,  or  actual 
damages.  It  was  wrong,  of  course,  for  the 
telegraph  company  to  disclose  the  contents 
of  the  telegrams,  but  the  disclosure  would 
not  and  could  not  cause  any  actual  injury  to 
complainant)  except  for  his  own  immoral 
practices.  Leaving  out  of  view  the  immorali- 
ty of  plaintiff,  the  wrongs  of  the,  company 
did  not  injure  plaintiff.  Without  the  aid  of 
his  immoral  relations  with  the  scarlet  woman, 
he  cannot  show  any  injury  to  his  self-respect. 
It  thus  appears  that  the  courts  will  not 
entertain  this  action  at  all,  although  it  may 
appear  that  the  telegraph  company  has  been 
guilty  of  a  wanton  disregard  of  its  public 
duties.  The  state  will  not  undertake  to  pun- 
ish the  wrong  because  the  plaintiff  who  brings' 
the  controversy  into  court  comes  with'  un- 
clean hands,  and  the  court  can  enter  no  judg- 
ment except  such  judgment  as  will  rid  it 
of  this  entire  litigation.*' 

It  has  been  held  that  where  the  disclosure 
was  merely  the  thoughtless  act  of  a  tele- 
graph operator,  from  the  kindest  of  motives, 
in  revealing  a  matter  of  public  interest  which 
would  have  become  general  property  in  a  few 
hours  after  the  divulgence  complained  of,  the 
addressee  was.  entitled  to  recover  nominal 
damages  only.  Cocke  v.  Western  Union  Tel. 
Co.  84  Miss.  380,  36  So.  392. 

In  Matter  of  Renville,  46  App.  Div.  37,  61 
N.  Y.  S.  549,  wherein  a  person  sought  to 
compel  a  telegraph  company  to  cotinect  4 
ticker  in  his  office  with  its  telegraph  wires 
and  to  furnish  him  with  quotations  of  trans- 
actions on  the  New  York  Stock  Exchange  th6 
court  in  refusing  to  grant  the  petitioner's  ap- 
plication said:  ''The  information  delivered 
to  the  respondents  for  transmis^ioh  is  a  com- 
munication which  the  stock  eitchange  wishes 
to  transmit  to  the  person d  it  designates  and 
to  no  one  else.  I  can  see  no  reason  why  the 
stock  exchange  should  be  required  to  furnish 
the  appellant  with '  this  information,  which 
relates  solely  to  its  owii  business  upon  its 
own  property,  or  why  the  respondents  should 
be  required  to  violate  their  agreement  With 
the  stock  exchange  and  the  law  of  this  state, 
and  furnish  to  the  appellant  information 
which  had  been  communicated  to  the  Tespotid- 
ents  by  the  stock  exchange  for  a  specific  pui-- 
pbse  and  none  other." 

Western  Union  Tel.  Co.  v.  Bierhaus,  8  Ind. 
App.  56.^,'  36  N.  E.  161,  was  an  action  to 
recover  fJ^om  a  telegraph  company  a  penialty 
of  one  hundred  dollars  for  the  disclosure  of 
the  contents  of  several  telegraphic  dispatches. 
The  stattite  on  which  the  suit  was  based  pro- 
vided, amotig  other  things,  that  the  company 
should,  on  the  usual  terms,  transmit  the 
messages  received  "with  impartiality  and  good 


faith,  and  in  the  ord^  of  time  in  which  thej 
are  received,  and  shall  in  ho  manner  discrim- 
inate in  rates,  charged,  or  words  or  figures 
charged  for,  or  manner  or  couditions  of  serv- 
ice between  any  of  its  patrols, .  but  shall 
serve  individuals,  corporations  and  other  tele- 
graphic companies  with  impartiality."  It 
was  held  that  the  action  would  not  lie  aa 
there  was  no  express  provision  in  the  statute 
which  prohibited  telegraph  companies  from 
divulging  the  contents  of  a  message,  and  to 
disclose  its  contents  had  no  necessary  con- 
nection with  its  transmission,  for  transDus- 
sion  in  good  faith  ^nd  with  impartiality 
meant  only  the  forwarding  of  the  message, 
and  the  delivery  thereof,  acci^rately  and  with- 
out favor  of  preference.  It  should  be  noted 
in  connection  with  that  ca9e  that  the  suit 
was  instituted  under  the  statute  quoted  and 
not  under  another  act  which  prohibited,  in 
express  terms,  the  disclosure  of  the  contents 
of  messages  and  which  gave  ^  remedy  in 
damages  to  the  party  injured  to  the  extent 
of  the  injury. 

As  to  the  effect  of  the  obligation  of  secrecy 
imposed  on  telegraph  companies  as  giving  a 
privilege  against  the  production  of  telegrams 
in  evidence,  see  the  note  to  Sotham  v.  Ma- 
comber,  Ann.  C^s.  1916C  694. 


STATE 

v. 


BALJBBXTB'Y  lOS  MJfD  TfTEL 
COMPANT. 

North    Carolina    Supreme    Court — May    27, 

1914. 

166  y.  Car,  403;  SI  S,  E,  056. 


OHulaAl  l^yit  ^  If  ew  Trikl  —  MoUom  Ib 
Appellate  Covrt. 

A  petition  in  a  criminal  esse  to  rehear  or 
grant  a  new  trial  for  newly  discovered  evi* 
denoe  cannot  be  entertained  in  the  Supreme 
Court. 

[See  19  Ann.  Cas.  508.] 

Pef emses  •--  EatrApmeat. 

Accused,  obtaining  money  by  means  of  short 
weight  of  coke  sold  to  prosecutor,  was  guilty 
of  obtainin«j;  money  by  false  pretenses,  pun- 
ishable by  Revisal  Ifi'OS,  §  3432,  though  prose- 
cutor testified  that  he  had  been  suspecting 
that  accused  was  seUisig  short  weight,,  and 
that  he  had  to  buy  f  rpm  him  to  find  out 
whether  that  was  true  or  not,  and  that  he 
did  not  know  positively  that  accused  sold 
short  weight  until  ihe  coke  had  been  weighed 
after  paying  the  price. 

[See  note  at  end  of  this  case.} 
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Appeal  from  Superior  Court,  Bowan  Coun- 
ty.   LoNOy  Judge* 

Criminal  aotion.  Saliabury  Ioci- aB4  F.uol 
Company  oonvieted  of  falee  pretomeQ  and 
appeals.  Petition,  to  review  record  and  rer 
consider,  opinion^  The  facte  are  stated  in  tbe 
opinion^    FSTirxoir  DiSMi8£ja>. 

lAnn  d  lAnn  for  appellant. 
Attomey-Oenefal    Bickettt    AssUttmt    At- 
iomeif-Oeneral  Calvert  and  A.  H\  Price  for 

appellee. 

»  .  .  * 

[403]  ClabiC,  C.  J.— This  is  a  petition  to 
''review-  the  record  and  reconeider  the  opinion 
filed  in  this  case  before  certiilcation  to  the 
lower  cojart,  on  account  of  an  alleged,  palpable 
oversight  therein."  This,  is  a  criminal  action 
in  which  the  defendant. is  iudicted.  for  false 
pretense  in  qbtaining  money  by  means  of 
short  weight  in  coal.  The  petition  to  recon- 
sider reliee  upon  the  evidence  of  .the  prpfse- 
cutor,  in  that,  when  he  was  ^sked,  ''Yet  yoiji, 
[404]  allowed  the  money  to,  >e  paid  the  4riv- 
er,  thinking  and  feeling  and  knowing  at  the 
time  that  the  ton  of  coke  was  at  least  200 
pounds  short?"  he  lemwefed,  "To  the  best  of 
my  judgment." 

TMs  Coart  has  tiwUormly  keld'tfaatr^'a  pieti^ 
tion  to  r^htear,  ot  to  -gtkat  a  ne#' trial  for 
newly  discovered  testimony,*  cannot  be  enter- 
tained in  this  Court  in  criminal  actions." 
State  V.  Lilliston,  141  N.  C.  864,  64  S.  E.  427, 
which  reviews  and  approves  State  v.  Jones,  69 
N.  C.  16 ;  SUte  v.  Starnes,  94  N.  C.  982 ;  State 
V.  Gooch,  94  N.  C.  1006;  State  v.  Starnes,  97 
N.  C.  424,  2  S.  E.  447 ;  State  v.  Rowe,  98  N. 
C.  630,  4  S.  E.  500;  State  ▼.  Edwards,  126 
N.  C.  1055,  36  S.  E,  640;  State  v.  Council,  129 
X.  C.  511,  39  S.  E.  814;  State  v.  Register,  133 
N.  C.  746,  46  S.  E.  21,  and  State  v.  Lilliston, 
has  itself  since  been  cited  and  followed  in 
State  V.  Turner,  143  N.  C.  643,  67  S.  E.  158; 
State  V.  Arthur,  151  N.  C.  664,  19  Ann.  Cas. 
505,  65  S.  E.  768;  Murdock  v.  Carolina,  etc. 
R.  Co.  159  N  C.  132,  74  S.  E.  887. 

But  this  differs  from  a  petition  to  rehear 
in  that  it  is  a  motion  to  reconsider  the  opin- 
ion before  it  i«  certified  dpwn.  In  the,  evi- 
dence cited  l^y  the .  petitioner  the  question  is 
mistaken  for  the  answer.  The  answer  does 
not  say  that  before  the  witness  paid  for  the 
coal  he  knew  that  it  was  less  than  a  ton,  but 
merely  that  it  was  so  "to  the  best  of  bis  judg- 
ment." He  further  said  in  his  evidence  that 
he  "had  to  buy  from  the  defendant  to  find  out 
whether  it  was  or  not  (selling  short  weight)," 
He  said  he  had  been  suspecting  it  all  the  time. 
Counsel  for  the  defendant  further  asked  the 
witneas:  "Th0  very  .minute  y^u  looked  at 
this  eoal  that  weighed  3,760*  paunds,  it  was 
not   neoessary.  for   yov    to   take,  it  to   the 


scales?"  To  which  thi»  witness  replied; 
"Yes,  sir;  to  prove  how  many  pounds;  I  had 
much  rather  have  the  weights  than  my  judg- 
ment." All  this  sliows  that  while  the  witness 
strongly  suspected  the  ^defendant  of  selling 
short,  he  did.iiot  know  posit iveiy  thsft  this 
was  so  until  he  had  tested  the  matter  on  the 
scales.  In  fact,  it  was  impossible.  |or.  him 
to  kn^w  beioreliaud  as  to  his  own  purchase. 
All  he  really  knew  was  that  he  was  offered,  a 
ton  ,of  coal  by  defendant  for  $5,  that  the  coal 
was  sent  to  him  for  a  ton,  said  that  hs  paid 
the  $5,  and  on  weighing  it  he  found  that  it 
was  260  pounds  short.  He  also  testified  to 
several  other-  instanees  in  which  he  had 
bought  ooal  from  defendant  for  other  parties, 
and  when  it  came  it  was  short  weight  by  the 
scales,  and  that  he  sent  the  coal  on  to  his 
ciistomcrs,  -Adding  enongh  of  his  own  coal  to 
make  up  the  weight. 

[405]  The  judge  charged  the  jury :  "A  false 
pretense  is  a  false  representation  of  a  subsist* 
ing  ffct,  false  within  the.  knowledge  of  the  per- 
son making  the  representation,  cajUsulated  to 
deceive  and  Intended  to  deceive,  and  which 
representation  dpes  deceive.  .  .  .  When 
this  is  made  to  appear — all  these  things  are 
made  to  appear  to  the  satisfaction  of  the  jury 
and  beyond  a  reasonable 'doubt — then  the  of- 
fense is  what  is  called  obtaii\i|ig.  goods  under 
false  pretense."  .There  was  evidence  suflieient 
to  submit  the  case  on  these  points  to  the  jury, 
and  the  charge  was  unexceptionable  to  the 
defendant  in  this  req>ect. 

While  the. charge  included  the  expression 
"and  did  deceive,"  the  latter  expression  means 
only  that  the  defendant,  by  means  of  the  faise 
representation,  procuxed  the  article.  Revisal, 
3432,  requires  merely .  that  the  person  shall 
knowingly  and  designingly,  by  any  false  pre- 
tense  whatsoever,  obtain  from  any  other  per- 
son anything  of  value  with  intent  iu,  cheat. 
That  section  fiurther  provides  that  it  is  not 
necessary  to  s liege  an  intent  to  defraud  any 
particular  person  or  any  ownership  of  the 
thing  of  value  obtained  nor  to  prove  an  in- 
tent to  defraud  any  particular  person;  "but 
it  shall  be  suflicient  to  prove  that  the  party 
accused  did  the  act  charged,  with  an  intent 
to  defraud,"  and  that  amply  appears  in  these 
sales  made  by  defendant. 

Nor  was  it  different  under  the  original  Eng* 
lish  statute.  In  Rex  v.  Ady,  7  C.  &  P.  140,  32 
E.  C.  Xi.  469,  32  E.  C.  U  469,  it  was  held: 
"If  a  party  obtains  money  by  false  pretense, 
knowing  it  to  be  false  at  the  time,  it  is  no 
answer  to  show  that  the  party  from  whom 
he  obtained  the  money  laid  a  plan  to  entrap 
him  into  the  commission  of  the  offense." 

This  is  followed  by  many  eases  iu  this  coun- 
try cited  in  the  notes  to  State  v.  Littooy,  17 
Ann.  Cas.  292«  which  held:  "It  is  no  defense 
that  the  complaining  witness  solicited  the  de- 
fendant   to    perform    the    illegal    operation 
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charged  in  th«  bill  with  a  view  to  having  him 
prosecuted  therefor."  In  the  notes  to  that 
case,  ib.  295-298,  numerous  decisions  are 
cited  as  to  different  offenses,  holding  the  above 
doctrine,  among  them  Abortion,  Counterfeit- 
ing, Disposing  of  bank  notes  with  intent  to 
defraud.  False  pretense.  Selling  obscene  mat* 
ter,  and  especially  in  Liquor  Law  violations, 
as  to  which  it  is  held  that  "a  person  making 
an  [406]  unlawful  sale  of  liquor  is  not  ex- 
cused from  the  consequences  thereof  because 
the  sale  was  induced  for  the  sole  purpose  of 
securing  evidence  to  be  used  in  prosecuting 
the  seller,"  citing  Borck  v.  State  (Ala.)  39 
So.  580;  Evanston  v.  Myers,  172  111.  266,  60 
N.  E.  204;  People  v.  Murphy,  93  Mich.  41,  52 
N.  W.  1042;  People  y.  Rush,  113  Mich.  539, 
71  N.  W.  863;  State  v.  Quinn,  94  Mo.  App. 
69,  67  S.  W.  974, 170  Mo.  176,  70  S.  W.  1117; 
State  V.  Lucas,  04  Mo.  App.  117,  67  S.  W 
971;  Comrs.  v.  Backus,  29  How.  Pr.  (N.  Y.) 
33;  State  v.  Smith,  152  N.  G.  796,  DeGraff  ▼. 
State,  2  Okla.  Grim  519,  103  Pac.  638;  Tripp 
V.  Ftanigan,  10  R.  I.  128t 

Another  offense  as  to  which  there  have  been 
many  decisions  to  the  aboVe  purport  are 
prosecutions  for  using  the  mails  illegally,  in 
which  it  was  held:  "It  is  ho  defense  that 
the  malls  were  so  used  at  the  instance  and 
solicitation  of  an  officer  of  the  (jk>vernment.*' 
Grimm  v.  U.  S.  156  U.  S.  604,  15  8.  Ct  470, 
39  U.  S.  (L.  ed.)  560;  Rosen  v.  U.  S.  161  U. 
S.  29,  16  S.  Ct.  434,  480,  40  U.  S.  (L.  ed.) 
606;  Andrews  v.  U.  S.  162,  U.  S.  420,  16  S. 
Ct.  798,  40  U.  S.  (L.  ed.)  1023;  Price  t.  U.  S. 
166  U.  S.  311,  17  S.  Ct.  366,  41  U.  S.  (L.  ed.) 
727;  U.  S.  V.  Duff,  6  Fed.  45;  Bates  v.  U.  S. 
10  Fed.  99;  U.  S.  v.  Moore,  19  Fed.  39. 

In  Onondaga  County  ▼.  Backus,  29  How. 
Pt.  (N*.  Y.)  33,  which  was  an  action  for  a 
penalty  for  an  unlawful  sale  of  liquor,  the 
Court  said:  "The  mode  adopted  by  the  plain* 
tiff  to  bring  to  light  the  malfeasance  of  the  de- 
fendant had  no  necessary  connection  with  his 
violation  of  law.  He  exercised  his  own  voli- 
tion  independent  of  all  outside  •  influence  or 
control.  Even  if  inducements  to  commit  crime 
could  be  assumed  to  exist  in  this  case,  the 
allegation  of  the  defendant  would  be  but  the 
repetition  of  the  plea  as  ancient  as  the  world 
and  Arst  interposed  in  Paradise:  'The  ier« 
pent  beguiled  me  and  I  did  eat.'  That  defense 
was  overruled  by  the  great  Lawgiver,  and 
whatever  estimate  we  may  form^  or  whatever 
judgment  we  may  pass,  upon  the  character  or 
conduct  of  the  tempts,  this  plea  has  never 
since  availed  to  shield  crime  or  give  indem- 
nity to  the  culprit,  and  it  is  safe  to  say  that 
under  any  code  of  civilized,  not  to  say  Chris- 
tian, ethics  it  never  will." 

There  are  some  offenses,  as,  for  instance, 
larceny  and  burglary,  in  which  it  is  held  thai 
if  the  act  is  committed  with  the  eonsent  of 
the  owner  the  perpetrator  cannot  be  convieted; 


but  that  is  because  it  is  no  offense  unless  thf 
act  is  done  against  the  [407]  owner's  cos- 
sent.  The  difference  between  the  cases  like 
this  and  those  cases  in  which  the  defense  can 
be  set  up  that  the  prosecuting  witness  was 
consenting  to  the  act  seems  to  be  that  where 
the  owner  of  the  property  procurea  the  offense 
to  be  committed  and  seduces  or  influences  the 
perpetrator  to  do  the  act,  then  he  cannot  com- 
plain. But  where  the  offender  commits  the 
act  of  his  own  volition,  and  an  officer,  or  other 
party,  suspecting  that  the  crime  is  being  com- 
mitted, sets  a  trap,  as  furnishing  money  to 
buy  whiskey  that  is  being  sold  illegally,  or, 
as  in  this  case,  bargains  for  an  article  which 
on  being  weighed  proves  to  be  short  weight, 
or  sends  decoy  letters  through  the  mail  to 
"trap*'  a  person  who  is  suspected  of  using 
the  mails  illegally,  and  in  like  cases,  such 
conduct  does  not  procure  the  offense  to  be 
committed,  but  the  offender  acts  of  his  own 
volition,  and  is  nmply  caught  in  his  own  de- 
vices. 

In  any  aspect  of  the  case,  therefore,  we  see 
no  reason  to  reverse  our  f<Nrmer  decision. 

Petition  dismissed. 
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Introductory, 

The  present  note  discusses  the  recent  cases 
treating  of  the  question  whether  it  is  a  de- 
fense to  a  criminal  prosecution  that  the  ac- 
cused was  induced  to  commit  the  offense  by 
one  intending  to  prosecute  him  therefor. 
The  earlier  cases  on  this  point  are  collected  in 
the  notes  to  State  v.  Litloy,  17  Ann.  Cas. 
292,  and  State  v.  Hull,  72  Am.  St.  Rep.  694. 

Bribery. 

It  has  been  held  that  an  inducement  to 
a4scept  a  bribe  offered  by  a  person  seeking  to 
eatop  'the  aocused  with  a  view  to  a  prose- 
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eution  is  no  defense  to  a  person  prosecuted  tor 
bribery.  State  t.  Dougherty,  86  N.  J.  L.  525, 
93  Atl.  98;  Davis  v.  State,  70  Tex.  Grim.  524, 
168  S.  W.  288.  See  also  People  ▼.  Bock,  6d 
Mise.  543,  125  N.  Y.  S.  301.  Thus  in  the 
case  first  cited,  it  was  said:  '*The  principle 
evolved  from  the  cases  appears  to  be  that  in 
a  prosecution  for  an  offense  against  the  puh- 
lic  welfare,  such  as  accepting  a  bribe,  the  de- 
fense of  entrapment  cannot  be  successfully 
interposed.''  And  in  Com.  v.  Wasson,  42  Pa. 
Super.  Ct.  38,  wherein  it  appears  that  art  the 
solicitation  and  inducement  of  a  detective 
certain  public  officials  conspired  to  accept  a 
bribe,  the  court  said :  "If  there  is  any  ground 
upon  which  the  facts  as  to  th«  part  the  de- 
tectives took  in  the  formation  of  the  con- 
spiracy can  be  held  to  be  a  defense,  it  is  upon 
the  ground  of  public  policy,  and  it  is 
strenuously  contended  that  an  acquittal 
should  have  been  directed  for  that  reason.  In 
general,  one  who  has  committed  a  criminal 
act  is  not  entitled  to  be  shielded  from  its 
consequence  merely  because  he  was  induced  io 
do  so  by  another.  There  has  been  much  dis- 
cussion in  the  courts  of  this  country  and 
by  the  text-writers  as  to  the  relation  of  de- 
tectives to  crime,  and  many  of  their  methods 
have  been  severely  denounced.  A  few  excep- 
tional cases  can  be  found  where  upon  grounds 
of  public  policy  the  courts  have  refused  to 
sustain  convictions  because  of  the  abhorrent 
methods  adopted  to  lure  the  accused  into 
crime.  Upon  the  other  hand  there  are  many* 
cases  wherein  the  courts,  while  in  some 
instances  condemning  the  methods  employed 
by  the  detectives,  have  sustained  the  con-^ 
victions,  although  the  particular  crime 
charged  would  not  have' been  committed  had 
it  not  been  for  the  deceptions^  or  subterfuges 
or  the  suppression  of  the  truth  resorted  to  by 
the  detective."  That  case  was  decided  on  the 
ground  that  the  defendants  had  been  suspect- 
ed of  the  commission  of  accepting  bribes  on 
various  occasions  prior  to  the  entrapment. 


Burglary, 

The  rule  that  a  person  who  has  been  in* 
dnced  to  commit  a  bursary  by  the  owner  or 
some  one  representing  the  owner  .of  the 
premises,  to  the  ehd  that  he/ may  be  entrapped 
and  apprehended,  may  set  up  as  a  defense  the 
entrapment  has  been  affirmed  in  a  recent 
case.  Adams  v.  State  (Ala.)  6»  So.  357» 
wherein  the  court  said :  ^'This  evidence  clear- 
Iv  shows  that  the  act  here  made  the  basis  of 
this  prosecution  was  eonceived  by  Dr.  Saunr 
dersj  and  by  his  agent  and  under  bis  instruc- 
tions suggested  to  the  accused.  The  rule  as 
to  cases  of  entrapment  as  toiiffenses  against 
property  is  thus  stated :  'The  fact  tjbat  de- 
coys were  set,  or  traps  laid^  by  meiais  of  which 


a  person  was  detected  in  the  perpetration  of 
a  crime,  cannot  be  set  up  as  a  defense  to  the 
prosecution  therefor,  where  the  crime  was 
conceived  by  the  accused,  and  not  suggested  by 
the  prosecuting  witness  or  those  acting  for 
him  duly  authorized  in  the  premises.'  1 
Wharton,  Criminal  Law  (11th  ed.)  §  380 
Heferring  to  the  above-quoted  section,  this 
author  further  says:  'The  law  in  relation  to 
entrapment  in  crime  has  already  been  fully 
discussed,  and  the  principles  there  stated  ap- 
ply in  a  prosecution  for  burglary  the  same  as 
in  prosecutions  for  other  crime  [against 
property].  The  fact  that  the  owner  of  a 
building  having  knowledge  of  a  contemplated 
burglary  therein,  remains  silent  and  pre- 
sumably permitted  entry  into  the  building  for 
the  purpose  of  arresting  the  intruder  does 
not  constitute  a  consent  to  the  act,  and  will 
not  furnish  a  defense  to  the  prosecution  there- 
for, for  the  reason  that  it  in  no  wise  affects 
the  guilt  of  the  accused.  .  .  .  Owner  per- 
suading a  person  to  enter  building  and  take 
his  property  constitutes  a  consent  to  such 
entry  and  taking,  and  for  that  reason  is  a 
complete  defense  in  a  prosecution  for  the  act 
charged  as  burglary.'  .  .  .  And  the  same 
rule  applies  if  the  occupant  of  the  building 
suggests  and  induces  the  act,  through  his 
agent." 

In  State  v.  Goffney,  157  N".  C.  024,  73  S.  E. 
162,  wherein  it  appeared  that  an  owner  of  a 
building,  through  a  servant,  induced  the  de- 
fendant to  break  into  his  store,  and  that  the 
servant  and  the  defendant  entered  the  store 
together,  it  was  held  that  the  crime  of  break- 
ing and  entering  was  not  committed  because 
of  the  proprietor's  consent.  The  court  said: 
"There  is  no  burglary  where  the  occupant  of 
a  house,  or  his  servant  or  agent  by  his  direc- 
tion, or  a  public  officer  or  detective  with  his 
consent  •  •  .  takes  active  steps  to  aid  the 
suspect  or  to  induce  him  to  enter,  although 
this  may  be  done  for  the  purpose  of  appre- 
hending and  prosecuting  him,  and  although 
he  may  intend  to  commit   a   felony    in    the 

house In  the  case  t^t  bar  the  owner 

himself  gave  permissiou  for  the  defendant  to 
enter,  which  destroyed  the  criminal  feature 
and  made  the  entry  a  lawful  one." 

False  Preterises, 

The  reported  case  announces  the  rule  that 
an  inducement  to  commit  the  crime  of  obtain- 
ing goods  by  false  pretenses  is  no  defense  to 
a  person  acceptiug  such  inducement  and  en- 
gaging in  the  commission  of  the  crime.  That 
case,  it  may  be  pointed  out,  is  not  as  far 
reaching  as  some  others  on  this  question.  The 
crime  was  not  initiated  or  proposed  by  the 
prosecuting  officer,  but  he  mer^y  furnished 
the  opportunity.  In  Missouri,  etc.  R.  O).  v. 
McCrary,  182  Fed.  401,  the  fact  that  decoys 
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were  used  to  entrap  ticket  scalperB^  long  under 
flUBpidon,  was  declared  to  be  no  defense. 

InttnigraUon  Offense.- 

In  Woo  Wai  v.  U.  S.  223  Ffed.  412,  137  C. 
C.  A.  604,  it  appeared  that  certain  government 
officers  persuaded  and  induced  the  defendant 
to  commit  ihe  crime  of  bringing  Chinamen 
across  the  Mexican  border,  not  for  the  purpose 
of  punishing  the  defendant  for  the  crime,  but 
for  the  purpose  of  forcing  the  defendant  to 
reveal  certain  information  concerning  other 
violations  of  the  immigration  laws.  The  en- 
trapment was  held  to  be  a  good  defense,  the 
court  saying:  *'We  are  of  the  opinion  that 
it  is  against  public  policy  to  sustain  a  con- 
viction obtained  in  the  manner  which  is  dis- 
closed by  the  evidence  in  this  case,  taking 
the  testimony  of  the  defendants  lo  be  true, 
and  that  a  sound  public  policy  can  be  upheld 
only  by  denying  the  criminality  of  those  who 
are  thus  induced  to  commit  acts  whicTi  in- 
fringe the  letter  of  the  criminal  statutes. 
Some  of  the  courts  have  gone  far  in  sustaining 
conviction  of  crimes  induced  by  detectives 
and  by  state  officers.  This  is  notably  so  of  the 
decision  in  People  v.  Mills,  178  N.  Y.  274,  70 
N.  E.  786,  67  L.R.A.  131.  But  it  is  to  be  said, 
by  way  of  distinguishing  such  cases  from  the 
case  at  bar,  that  in  all  of  those  cases  the 
criminal  intention  to  commit  the  offense  had 
its  origin  in  the  mind  of  the  defendant.  Thus 
in  People  v.  Mills,  it  was  the  defendant  Who 
made  the  first  suggestion  looking  toward  the 
commission  of  the  criminal  act,  and  for  the 
commission  of  that  act  the  district  attorney 
furnished  him  opportunity  and  lent  him  aid. 
In  the  case  at  bar,  the  suggestion  oif  the 
criminal  act  came  from  the  officers  of  the 
government.  Thjc  whole  scheme  originated 
with  them." 

Larceny. 

For  a  discussion  of  the  question  whether  an 
inducement  to  commit  larceny  is  a  defense  to 
a  prosecution  therefor,  see  the  notes  to  Rex  ▼. 
Kyan,  4  Ann.  Cas.  875,  and  TopolewBki  ▼. 
State»  10  Ann.  Cas.  627. 

Liquor  Law  Violation, 

The  general  rule  that  a  person  making  an 
unlawful  sale  of  liquor  is  not  excused  from 
the  consequences  thereof  because  the  sale  is 
induced  for  the  sole  purpose  of  securing  evi- 
dence to  be  used  in  prosecuting  the  seller  has 
found  support  in  the  following  recent  cases. 
Swope  V.  State,  12  Ala.  App.  297,  68  So.  662; 
State  V.  Spiker,  88  Kan.  644,  129  Pac.  195} 
State  ▼.  Feldman,  150  Mo.  App.  120,  199  S. 
W,  998;  State  ▼.  Richie  (Mo.)  180  S.  W.  2; 
State  V.  Hopkins,  154  N.  C.  622,  70  8.  E: 
394;   Caveness  v.  State,  3  Okla.  Crim.  728, 


109  Pae.  125;  Stack  v.  SUte,  4  Okla.  Crim. 
1,  109  Pac.  126;  Moss  v.  State,  4  Okla.  Crim. 
247,  111  Pac.  .950;  Cunningham  v.  SUie,  4 
Okla.  Crim.  ZIII,  lU  Pac.  959.  Compare 
Smith  V.  State,  01  Tex.  Crim.  328,  135  S.  W. 
154;  Scott  V.  State,  70  Tex.  Crim.  57,  153  S. 
W.  871 ;  Salt  Lake  City  v.  Robinson,  40  Utah 
448,  125  Pac  657. ..  In  Swope  v.  Stable,  supra, 
it  was  said: .  ''As  to  the  second  contention,  we 
may  say  t)iiat  we  know  of  no  rule  of  law,  and 
are  cited  to  none,  which  exempts  a  defendant 
in  thici  kind  ol  case  from  the  consequences  of 
his  crime  umply  becaoise  another  may  have 
induced  him  to  conuuit.  it,  when  that  induo^ 
ment  .does  not  amount  to  duress.  Of  course, 
in  cases  of  larceny  and  the  like,  there  can  be 
no  crime  where  .the  owner,  of  the  property 
taken  oonaenta  to  its  taking  or  it  is  done  bv 
his  procurement  for  ulterior  purposes  (IS 
Am.  &  Eng.  Enc  ol  Law  [2d  ed.]  471) ;  but 
the  principle  uppn  which  that  doctrine  is 
rested  has  no  application  to  the  character  of 
crime  here  involved,  which, is  not  one  agaimt 
pro|)er,ty  rights." 

BuA  in  Seott  v.  State,  70  Tex.  Crim.  57, 
353  S,  W.  871,  it  was  noaintained  that  an  in- 
ducement by  an  officer  to  conunit  such  a  crime 
was  unjustifiable.  The  court  said:  "Tne 
writer  has  had  occasion  heretofore  to  criticise 
the  character  and  manner  of  inducing  men  to 
commit  crime  as  is  evidenced  by  this  record. 
This  witness  testifier,  and  is  not  uncontro- 
verted.  or  contradicted,  that  the  sheriff  agreed 
to  ^ve  him  $10  for  each  case  he  would  'tun 
in'  and.  .additional  money  or  compensation  if 
a  conviction  should  occur.  The  officers  are 
not  justified  in  inducing  men  to  commit  crime 
or  in  employing  others  to  induce  them  to 
commit,  crime  in  order  that  prosecutions  may 
be  instituted.  It  is  his  duty  as  an  officer, 
where  he  underatands  that  parties  are  en- 
gaged in  crime,  to  use  every  effort  legitimate 
and  permissible  by  law  to  detect  and  ferret 
out  crimes  and  bring  criminals  to  trial  and 
justice.  But  this  does  not  justify  him  in  em- 
ploying parties  to  go  out  and  induce  tbc 
citizens  to  commit  crime  that  prosecutions 
may  be  instituted  and  carried  on.  We  here 
call  the  attention  of  the  legislature  to  sndi 
matters  and  would  suggest  thajt  appropriate 
legislation  be  enacted  to  prevent  matters  ci 
this  sort  oeciurring."  And  in  U.  S.  v.  Healy, 
202  Fed.  349,  it  waa  held  that  a  gOYemnml 
officer,  an  Indian  whose  outward  appearance 
gave  no  indication  that  he  was  an  Indian,  who 
induced  the  defendant  to  sell  liquor  to  hin, 
thereby  -violating  the  regulation  prokibitiag 
the  selling  of  liquor  to  an  Indian,  was  not 
justified  in  this  ruse,  and  that  the  defendant 
was  not  bound  to  know. that  the  government 
employee  was  an  Indian.  •  The  court  said: 
'4>eooyB  are  permisaible  to  entrap  eriminali, 
but  not  to  create  them;  to«.  preeeot  oppor- 
tunity to  thoie  leaving  ntest  to  or  willing  to 
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eommit  crine,  but  not  io  «Bfliimre  the  l«w- 
ubiding  in  nneonscibiiB  offending.  Where  a 
statute,  aa  herv,  makea  an  act  a  erime  Ter 
gardless  of  the  actor's  faiteat  or  kiMywIledge, 
ignorance  of  fact  is  no  excuse  if  the  act  be 
done  voluntaHly ;  but  when  done  ifpon  solici- 
tation by  the  government's  instnunent  to  that 
end  ignorance^  of  fact  stamps  the  ajct  as,  in- 
voluntary, and  excuses,  or  at  least  estops  the 
government  from  a  conviction;  In  the  former 
case  the  actor  is.  bound  to.  know  the  facts* 
and  acts  at  his  peril..  In  the  latter  case  he 
is  relieved  of  the  obligation .  by  the  gov^n- 
ment'a  invitation,  which  is  of  the  nature  of 
fraudulent  concealment  and  deceit,  and,  if  not 
consent,  yet  doth  work  an,  estoppel.  Though 
the  selkr  has  violated  the  statute,  he  was  the 
passive  instrument  ol  the.  government, ,  and 
his  18  a  Mamelesa  wrong  for  which  he  can- 
not be  justify  convicted."  And ,  in  Smith  v. 
State,  61  Tex.  Grim.  32$,  135  S.  W.  154,  the 
investigation  of  offenses  against  the  liquor 
law  for  the  purpose  of  prosecution  was  severe- 
ly criticized.  ..The  court  said:  '*This  man- 
ner of  instituting  prosecutiona.  against  the 
citizenship  of  the  state  and  inducing  them  to 
commit  crime  is  to  be  deployed.  While  it 
is  enunently  proper  that,  officers  should  be 
diligent  in  ferreting  out  prime  and  violations 
of  the  law,  yet  it  do€«  not  occur  to  us  that 
the  theory  ol  our  law  is  predicated  upon  Uie 
idea  that  parties  should  be.  indueed  to  violate 
the  law  in  order  that  a  prosecution  may  be 
brought  about.  The  machinery  ol  the'  ftate 
should  be  put  into  operation  to  detect  and 
punish  crbne,.but  not  to  organize  andp insti- 
tute it.  The  prevention  of  crime  is.  one  of  the 
main  purposes,  of  our  law,  Qot  its  encourage- 
ment or  propogation.' 


t> 


MaMproiotioe  of  Medicine, 

It  has  been  held  that  a  physician  or  drug- 
gist who  at  the  solicitation  of  a  person  In- 
tending to  commence  a  criminal  prosecution, 
has  sold  or  prescribed  for  that  person  in  vio- 
lation of  the  statute,  cannot  set  up  as  a  de- 
fense the  fact  that  he  was  induced  to  violate 
the  law  for  the  Ttrj^*  pwrposQ  of  prosecution. 
Niswonger  v.  State,  179  Ind.  653,  102  N.  E. 
135,  46  L.R.A.(N.S.)  1.  So  in  Hyde  v.  State, 
131  Tenn.  eOB^  174  6jW.  1127,  Wherein  it  ap- 
peared that  a  physician  at  the  solicitation  of 
a  government  officer  giave  a  prescription. for 
morphine  in  violation  of  the  statute,  the  de- 
fense that  the  offense  was  induced  by  the 
govemnihept  agent}  was  .^eclared  to  be  un- 
availing. The  court  said:  '^lay  the 
physician  successfully  defend  by  proving  that 
the  pteitofiptfkma  %as  oattsftd  to  be -issued  and 
the  sale  to  be  made  by  means  of'the  sc^ioita- 
tion  of  an  agent  of  a  department  of  the  state 
government,  for  the  purposes  of  a  criminal 
prosecution?  Whatever  may  have  been  the 
trend  ol  the  earlier .  authorities,  it  is  now  a 


weUiestablished  rule  that  sueh  acts  of  govern- 
ment agent  do  not  absolve  the  defendant's 
act  ol  criminality." 

Manufacture  of  ISxploeivee. 

In  Koseak  V.  State,  160  Wis.  255, 152  N.  W. 
181,  wherein  ft  appeared  that  the  defendant 
was  prosecuted  for  the  violation  ol  a  statute 
regulating  the  manufacture  and  use  of  ex- 
plosives it  was  held  that  the  act    of    a    de- 
tective or  other  person    in    originating    and 
instigating    the    commission    of   the   crime 
constituted  a  good  defense  lor  the  accused. 
The  court  said:     "Hie  statement  in  State  v. 
CurrSe,  13  N.  D.  656,  102  N.  W.  876,  is  a  just 
rule    to    govern    persons    engaged    in    sueh 
transactions:     'The  authorities  almost  unan- 
imously hold   that  a  deteetive  may  aid   in 
the  (Commission  of  an  offense  in  oonjunction 
with  a  criminal,  and  that  the  fact  will  not 
exonerate  the  guilty  party.     Mere  deception 
by  the  detective  will  not  shield*  the  defend- 
ant, if  the  offense  be  committed  by  him  free 
from  the  influence  or  instigation  ol  the  de- 
teetive.    The  detective  must  not  prompt  or 
urge  or  lead  in  the  commission  of  the  of- 
fense.^   This  rule  is  approved  in  the  adjudi- 
ii^ations  of  different  xx>urts  as  a  proper  one  in 
the'  administration  of  the  criminal  law.    The 
question  was  a  proper  one  for  the  considera- 
tion of  the  Jurf  under  the  evidentiary  facts 
and  circiunstances  addueed  on  the  trial  and 
the  court's  attention  >^as  directed  thereto  by 
the  defendant's  requested  instruction.     True 
th^  court  informed  the  jury  that  they  must 
be  satisfied  affirmatively  that  defendant  in- 
tended to  and  did  the  nets  required  under  the 
instructions  given  to  constitute  guilt,  but  the 
jury  were  not  informed  that  if  the  detectives 
prompted,  urged,  or  originated  the  perpetra- 
tion of  these  offenses,  or  that  they  intimi- 
dkted  the  defendant  and  thereby   became  the 
active  parties  to  instigate  and  perpetrate  the 
offense  charged,  and  that  defendant  under  the 
facts  and  efrcumstances  of  the  case  was  only 
a  passive  participant  in  the  crime  charged, 
then  he  was  not  guilty ."- 

Poistal  Late  Violation, 

Recent  cases  have  sustained  the  general 
rule  that  in  a  prosecution  fof  using  the  mails 
for  the  purpose  of  sending  obscene  matter  or 
information' concerning  lotteries,  it  is  no  de- 
fense that  the  mails  were  so  used  at  the 
instance  and  solicitation  of  an  officer  of  the 
government.  In  Ackley  v.  U.  S.  200  Fed,  217, 
118  O.  a  A.  403,  it  appeared  that  decoy 
letters  were  used  by>  a  government  official  for 
the  purpose  of  catching  a  physician  suspected 
of  illegally  using  the  mails.  That  fact  was 
hel<^  to  be  no  bar  to  the  defeadantfs  prose- 
cution«.  And  in  Kemp  v.  U.  S.  41  App.  Cas. 
^D.  C)  539,  5.1  L.R.A.  (N.S.)  8^5,  wherein 
.it  appeared  that  a  decoy  letter  was  sent,  to  a 
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physician,  for  the  purpose  of  diBcoTering 
whether  he  violated  the  postal  regulations,  the 
court  held  that  the  defence  of  inducement 
could  not  be  set  up,  saying:  "The  motive, 
however,  of  the  writer  of  the  decoy  letter  is 
not  important.  The  letter  was  admissible' on 
its  face,  irrespective  of  the  motive  of  the 
writer.  It  was  not  such  an  inducement  to 
commit  crime  as  the  law  condemns.  It  left 
the  way  open  to  defendant,  either  hj  ignoring 
it  or  by  answering  it,  to  disclose  that  he  was 
not  conducting  the  sort  of  unlawful  business 
in  which  he  was  requested  by  its  express 
terms  to  engage.  It  was  optional  with  him 
either  to  act  the  part  of  an  honest  man  or  the 
part  of  a  criminal.  Without  any  influence 
from  anyone  he  chose. the  latter  course.  He 
is  estopped  to  complain  when  he  is  confront- 
ed with  the  trap  into  which  he  knowingly  and 
voluntarily  stepped.  'Even  if  inducements  to 
commit  crime  could  be  assumed  to  exist  in 
this  case,  the  allegation  of  the  defendant 
w^ould  be  but  the  repetition  of  the  plea  as 
ancient  as  the  world,  and  first  interposed  in 
Paradise:  "The  serpent  beguiled  me  and  I 
did  eat."  That  defenae  was  overruled  by  the 
great  Lawgiver,  and  whatever  estimate  w^ 
may  form,  or  whatever  judgment  passupoil 
the  character  or  conduct  of  the  tempter,  this 
plea  has  never  since  availed  to  shield  crime 
or  give  indemnity  to  the  culprit,  and  it  is 
safe  to  say  that  under  any  code  of  civilized, 
not  to  say  Christian  ethics,  it  never  will.'" 
But  in  Goldman  v.  U,  S.  220  Fed.  57,  135  C. 
C.  A.  625,  affirming  207  Fed.  1002,  it  ap- 
peared that  a  government  inspector  in  order 
to  detect  the  defendant  who  had  been  sus- 
pected of  misusing  the  mail,  answered  an 
advertisement  by  the  defendant  and  succeeded 
in  getting  sufficient  evidence  to  support .  a 
prosecution  against  the  defendant.  The.  court 
sustained  the  eonduct  of  the  governjo^iit 
agent,  but  intimated  that  If  the  agent'*,  cour 
duct  had  been  to  induce  rather  than  to  detect 
a  crime  already  planned  the  conduct  would 
not  be  justified,  saying:  "The  evidenee  tends 
to  justify  the  course  taken  by  the  post  officjB 
officials;  in  other  words,  it  seems  to  have 
been  an  effort  to  .detect^  and-  not  to  induce 
commission  of,  a  crime." 

Prostitution, 

<  ■ 

In  People  v.  Mootre,  142  App.  Div.  402,  127 
N.  Y.  S.  98,  affirmed  201  N.  Y.  570,  95  N. 
E.  1130,  it  was  held  that  a  person  prosecuted 
for  providing  inmates  for  houses  of  prostitu- 
tion could  not  set  up  in  defense  that  the 
commission  of  the  offense  waa  induced  by  per- 
sons intending  to  prosecute. 

Pure  Food  and  Drug  Act  Offense^ 

In  U.  S.  V.  Morgan,  181  Fed.  587  (r*- 
versed  2^2  U.  S.  274,  32  S.  Ct.  81,  66  U.  8. 
(L.  ed.)  198^  on  other  grou&ds),  a  prosecution 


for  a  violation  of  the  pure  food  and  drug  teti 
the  fact  that  the  defendant  was  induced  to 
act  by  a  person  intending  to  prosecute  hia 
was  declared  to  be  immaterial. 

SelUng  4^hmcen&  Metier. 

It  has  been  held  to  be  no  defense  to  a  prose- 
cution for  selling  obscene  matter  that  the  pur- 
chase which  formed  the  basis  for  the  prose- 
cution was  made  by  a  person  for  the  express 
purpose  of  prosecution.  Hanish  ▼.  U.  S.  227 
Fed.  584.  Iti  that  case  it  appeared  that  the 
defendant  in  response  to  decoy  letters  sent  )ij 
a  government  inspector  shipped  certain  ob- 
scene books  in  violation  of  the  Interstate 
Commerce  Act.  Hie  court  said:  ** Another 
assignment  of  error  raises  the  question  wheth- 
er the  fact  that  the  alleged  offenses  were  eom- 
mitted  at  the  instance  of  government  of- 
ficials, through  decoy  letters  askiftg  that  the 
obscene  book  be  sent  to  a  fictitious  person, 
excuses  the  offender.  The  s^tem  of  detects 
ing  crime  by  the  use  of  decOy  letters,  or  decor 
witnesses,  is  neciessaty  to  the  proper  adminis- 
tration of  criminal  justice,  and  is  in  quite 
general  use.  It  does  not  of  itself  excuse  the 
offender,  unless  a  constituent  element  of  the 
crime  be  thereby  removed.  In  cases  of 
larceny,  if  the  owner  of  the  property,  through 
a  decoy,  consents  to  the  taking  of  the 
property  by  the  accused,  the  element  of  tm- 
pass  or  tortious  taking,  essential  to  the  of- 
fense, of  larceny,  is  absent,  as  explained  ii 
Love  V.  People,  160  III.  501,  43  N.  E.  710. 
32  L.R.A.  139,  and  Topolewski  v.  State,  130 
Wis.  2!44,  253,  109  N.  W.  1037,  7  L.R.A.(N.S.) 
756,  118  Aifi.  St.  Rep.  1019,  10  Ann.  Cas.  627. 
In  the  case  at  bar,  however,  although  defend- 
ant sent  the  books  pursuant  to  the  deoof 
letters,  and  sent  them  to  a  fictitious  person, 
yet  the  gist  of  -the  offense  stiU  remained, 
which  was  the  abuse  of  interstate  commerce 
facilities  to  carry  his  obscene  books." 
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Maine  Supreme  Judicibl  Court — April  4, 

1914. 


ill  Me.  4S6;  90  AU.  818. 


O^matltiitioBal  Xi«w  —  Bompm  at  Iiegli- 
latire  F^wer. 

Under  Const,  art.  4,  pt.  3,  §  1,  giving  the 
legislature  full  power  to  make  and  establish 
all  reasonable  laws  and  regulations  for  the 
defense  and  benefit  of  the  people  of  the  stste 
not  repugnant  to  the  Constitution,  the  powers 


LAUGHLJH  r. 
lU  Me. 

of    tlie   legislature   are   abaoluiey   except   aa 
limited  by  the  Conetitutioii. 

PreaumptioB  in  Favor  of  Staivto. 

Unless  aa  act  is  clearly  and  beyond  all  ra* 
tional  doubt  in  conflict  with  the  constitution, 
it  will  not  be  bo  declared;  all  reasonable 
doubts  will  be  resolved  in  favor  of  its  consti- 
tutionality. 

[See  6k.  C.  L.  tit.  ConstituiiotuU  Law,  p. 
97.] 

Bf  uniolpal  Corporations  —  Sale  of  Fvol 
to  Ialia1iita]i,ts. 

Rev.  St.  e.  4,  §  67  (Laws  1903,  o.  122),  an« 
thorizing  and  empowering  any  city  or  town 
to  establish  and  maintain  a  permanent  wood, 
coal,  and  fuel  yard,  for  the. purpose  of  selling, 
at  cost,  wood,  coal,  and  fuel  to  its  inhabitants, 
is  not  unconstitutional,  it  being  a  public  use 
for  which  taxation  is  permissible,  since  the 
furnishing  of  fuel  to  its  citizens  is  a  matter 
of  public  necessity,  convenience,  or  welfare 
with  which  it  is  difficult  for  the  citizens  to 
provide  themselves,  due  to  the  ezistenee  ol 
monopolistic  combinations. 

[Seia  note,  at  end  of  this  case.] 

Oovrta  -*-  OpinliMfts  n«  Avtliorlty  —  Ad- 
▼isov^  Opiaioiu 

An  advisory  opinion  given  by  the  justices 
of  tl&e  Supreme  Court  to  the  legislature  is 
not  the  exercise  of  a  judicial  function,  and 
has  not  the  quality  of  judicial  authority. 

Mnnicipal    Corporations   —    £ncroae1i« 
n&ent  on  Private  Enterprise. 

The  principle  that  municipalities  can  nei- 
ther invade  private  liberty  nor  encroach  upon 
the  field  of  private  enterprise-  should  b^  strict- 
ly maintained,  as  it  is  one  of  the  main  founda- 
tions of  our  prosperity  and  l^Qcees. 

On  report  from  Supreme  Judicial  Court, 
Cumberland  county. 

*  4 

Action  for  injunction.  Alexander  T. 
Laughlin  et  al.,  plaintiffs,  and  City  of  Port- 
land, defendant.  Case  reported  to  Law  Court* 
The  facts  are  stated  in  thje  opinion..    Bis- 

MISSKD. 

Ehen  Winthrop.  Freeman  for  plaintiffs. 
Jame%  H,  McComn  for  defendant. 

[487]  CoBKioi,  J. — ^The  Legislature  of 
Maine  in  1903  enacted  the  following  lawt 
"Any  city  or  town  is  hereby  authorized  and 
empowered  to  establish  and  maintain  within 
its  limits,  a  permanent  wood,  coal  and  fuel 
yard,  lor  the  purpose  of  selling,  at  coat, 
wood,  coal  and  [488]  fuel  to  its  inhabitants. 
The  terra  'at  cost'  as  used  herein,  shall  be 
eonatrued  as  meaning  without  financial 
profit."  Pub.  L.  1903,  c.  122,  R.  8.  ch.  4, 
sec.  87. 

At  the  municipal  election  held  in  the  City 
of  Portland  on  December  2,  1912,  the  ques- 
tion of  establishing  and  maintaining  a  fuel 
yard  under  the  terms  of  the  above  act  wits 
submitted  to' the  voters  and  a  majority  vote 
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was  cast  in  favor  of  the  prpposition.  On 
February  3,  1913,  both  branches  of  the  city 
council  passed  a  resolution  in  favor  of  the 
same  proposition  and  on  February  4,  1913, 
this  resolution  was  duly  approved  by  the 
mayor  and  became  effective.  At  the  same 
time  a  special  committee  was  appointed,  con- 
sisting of  the  mayor,  two  aldermen  and  three 
oouncilmen  "to  investigate  and  obtain  full 
information  aa  to  the  cost  of  plant,  machin- 
ery, rolling  stocky  and  tlut^s  whatsoever 
necessary,  to  the  establishment  and  maintain- 
ing a  Municipal  Fuel  Yard,  and  carrying  on 
the  business  thereof,  including  sou^rces  from 
wl^ioh  fuel  can  be  purchased,  and  prices  to 
be  paid  thjerefor^  with  the  duty  of  furnishing 
a  full  report  of  their  findings  to  the  City 
Council;  and  for  the  purpose  of  defraying 
the  expense  of  said  committee,  the  sum  of 
$1,000  is  hereby  appropriated^. the  sum  to  be 
charged  to  speoial' appropriation  when  made." 

On  February  4,  1913,  this  bill  in  equity 
was  brought  by  fifteen  taxable  inhabitants 
of  Portland,  asking  that  the  city  and  its 
officers  and  agents  be  restrained  and  enjoined 
from  eitablishiog  a  municipal  fuel  yard, 
from  raising  by  taxation  the  money  neces- 
sary for  that  •  purpose  and  from  carrying 
into  'effect  any  of  the  votea  before  recited. 
The  defendsint  demurred  to  the  bill  and  the 
demurrer  being  joined,  the  case  is  before  the 
Iaw  Court  on  report. 

The  impoirtant  question  is  therefore  sharp- 
ly raised,  whether  this  court  must  declare 
unconatitutional  tJhis  act  of  the  Legislature 
of  1903.  It  is  not  a  question  whether  under 
the  general  statutory  powers  a  municipality 
has  the  right  to  take  this  step,  a  qtuestion 
that  has  arisen  .in  many  cases,  but  whether 
such  municipality  can  exercise  the  right 
^en  conferred  upon  it  by  the  Legislature  in 
clear  -sad  unambignous.  terms.  In  other 
wbrcb,.  •  is  thifl  •  court  obliged  to  declare,  as 
the  plaintiffs  ask  us^.  that  this  act  is  so 
obviously .  beyond  the  realm  of  constitutional 
legislative .  action  that  it  must  be  deci|ired 
void. 

[489]  Before  considering  the  main  issuv 
it  is  necessary  to  restate  certain  familii^f  And 
yet  fundamental  propositions  tjiat  lie  at  the 
very  basis  of  our  inquiry. 

First.  The  Legislature  has*  under  the  con- 
stitution, ''full  power  to  make  and  establish 
all  reasonable  laws  and  regulations  for  the 
defense  and  benei\t  of  the  people  of  this 
State,  not  repugnant  to  this  Constitution,  nor 
that  of  tho  United  States."  Const.. of  Maine, 
Art.  IV,  Part  III,  sec.  1.  While,  therefore, 
the  executive  and  the  judiciary,  the  other  two 
coordinate  departments  of  government,  can 
exercise  only  the  powers  conferred  upon  them 
by  the  Constitution,  the  powers  of  the  Legis- 
lature are,  broadly  speaking,  absolute^  except 
as  limited  or  restricted  by  the.  Constitution. 
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^As  to  tHJe  eiectttiv^  and  judicial^,  the  con- 
Btitution  measures  the  extent  of  their  au- 
thority, as  to  the  legislature  it  measures  the 
limitations  upon  its  authority."  Sawyer  v. 
Qilmore,  109  Me.  169,  ^3  Atl.  673. 

Second.  The  court  is  bound  to  assume  that, 
in  the  passage  of  any  law,  tlie  Legislature 
acted  with  full  knowledge  of  all  constitu- 
tional restrictions  and  intelligently,  honestly 
and  discriminatingly  decided  that  they  were 
acting  within  th^ir  constitutional  limits  and 
powers.  That  determination  is  not  to  h6 
lightly  set  aside.  It  is  not  enough  that  th^e 
court  be  of  the  opinion  that  had  the  que^tioa 
been  originally  submitted  to  it  for  dedsion 
it  might  hate  held  the  contrary  view.  Th« 
question  has  been  submitted  in  the  first  in- 
stance to  the  tribunal  designated  by  the  Con* 
stitution,  the  Legislature,  and  its  decision 
is  not  to  be  oyertumed  by  the  court  unless  no 
room  is  left  for  rational  doubt.  All  honest 
and  reasonable  doubts  are  to  be  solved  in 
favor  of  the  constitutionality  of  the  act; 
This  healthy  doctrine  is  recognized  as  the 
settled  policy  of  this  court.  State  v.  Doherty, 
60  Me.  504;  State  v.  Pooler,  lOI^  M«.  224, 
74  Atl.  119,  134  Am.  St.  Rep.  543,  24  L.R.A: 
(N.S.)  408.  "The  power  of  the  judicial  de« 
partment  of  the  government  to  prevent  the 
enforcement  of  a  legislative  enaetment  by  de- 
claring it  unconstitutional  and  void  is  at- 
tended with  responsibilities  so  grave  that  its 
exercise  is  properly  confined  to  statntes  that 
are  clearly  and  conclusively  flhown  to  be  in 
conflict  with  the  organic  law.  It  is  the 'duty 
of  one  department  to  presaihe  that  another 
has  acted  within  its  legitimate  province  until 
the  contrary  is  made  to  appear  by  strong  and 
convincing  reasons."  State  v.  Rogers,  -95  Me. 
94,  49  Atl.  564,  86  Am.  St.  Rep.  395. 

[490]  "In  determining  the  constitutionali- 
ty of  any  legislation,  all  reasonable  presump- 
tions are  in  favor  of  its  validity  -  and  the 
courts  will  not  declare  an  act  of  the  legis- 
lature to  be  invalid  because  contrary  to  the 
provisions  of  the  organic  law  unices  elearly 
so.  .  .  .  And  this  is  as  true  respecting 
legislative  enactments  by  which  the  power  to 
exercise  the  right  of  eminent  domain  is  del^ 
gated  as  in  regard  to  any  other  species  of 
legislation.  The  determination  by  ^e  legis- 
lature that  the  use  for  which  property  is 
authorized  to  be  taken  is  a  public  one,  is, 
undoubtedly,  subject  to  review  by  the  court, 
but  all  reasonable  presumptions  are  in  favor 
of  the  validity  of  such  determinations  by  the 
legislature,  and  the  act  must  be  regarded 
as  valid  unless  it  can  be  dearly  shown  to  be 
in  conflict  with  the  constitution."  Ulmer  v. 
Lime  Rock  R.  Co.  98  Me.  679,  57  Atl.  1001, 
66  L.R.A.  387. 

With  these  principles  conceded  the  precise 
question  before  the  court  is  seen  to  be,  wheth- 
er the  act  in  <|uestion,  having  been  passed 


by  the  Legivlatnre  oonformaUly  with  what  it 
deemed  to  be  an  exercise  df  Hs'OOnatitiitioiial 
power,  tun  be  -^et-  aaidie  \fy  -this  oovt  ai  ia* 
valid  on  the  ground  that  it  palpably  and  un- 
questionably transcends  that  power.  We  are 
unable  to  go  to  that  extent. 

The  main  ground  of  attack  is  that  the 
maintena;Qce.  of  what^  .in  general  terms,  may 
be  called  a  municipal  fuel  yard  is  not  a  pub- 
Uc,.^fBe,.An^  a«  ihe  .poorer,  oi  ,t«kxation  is  con- 
fined to  public  purposes,  .the  iMil^hority  con- 
ferred by  this  act  oannot  be  constitotionaiij 
exercised. 

The  Ck>n0titntion  of  Maine,  Art.  II,  sec  21, 
provides  that  "private  property  shall  not  be 
taken  for  public  uses  without  just  compensa- 
tion, nor  unless  the  public  exigencies  require 
it"  The  power  of  taxation  is  akin  to  the 
right,  of  eminent  domain^  because  it  resU 
up<m  the  right  of  the  sovereign,  power  to  ap- 
propriate the  private  property  of  its  dtizess 
to  public  purposes.  Therefore  the  power  of 
taxation  must  rest  upon  two  elements  in 
order  to  be  p^ribftted  by  the  OonstttotioB, 
first  a  public  use  and  8e<:^nd'-  a  public  ex- 
igency, the  first  to  be  determined,  in  the  first 
instance,  by  the  Legislature  and  finally  by 
the  Qourtj  if  cases  are  brought  before  it  rais- 
ing th?  q^estion^  and  with  the  limitationa 
before  referred  .tOy.aiKl  jthe  second  to  be  de- 
termined by  the  Legislature  without  judicial 
revision.  Brown  v,  Gerald,  100  Me.  361,  61 
AtL  786,  109  Am.  St.  Rep.  526,  70  LJIJL 
472;  Hayford  v.  Bangor,  102  Me.  340,  M 
Atl.  731, 'll  L.R.A.(N.Q.)  940. 

[491]  Did  then  the  Legislature  transcend 
its  constitutional  powers  when  it '  authorized 
municipalities  to  make  provision  for  supply- 
ing heat  to  its  citizens?  In  so  doing,  was  it 
clearly  and  unquestionably  diverting  the  pow- 
er of  taxation  from  a  public  to  a  private 
purpose? 

luis  leads  us  to  consider  What  is  meant  by 
the  term  "public  use,"  as  employed  in  coo- 
nection  with  the  power  to  tax. 

The  eidaetiine  of  cleavage  between  what  ia, 
and  what  is  not,  a  public  use,  it  is  somewhat 
difiicult  to  mark.  Some  purposes  readily 
align  themselves  on  one  side  ctf  the  line  as 
being  clearly  'puUic  in  their  nature,  while 
others  as  readily  fall  on  the  other  side  as 
being  ob^ously  private,  and  there  is  a  de- 
batable ground-  between  the  two.  Thus  the 
tfupport  of  acboolS)  the  relief  of  paupers  and 
the  maintenance  of  highways  are  clearly  pub- 
lic uses  for  which  iasation  ia  permisaible  and 
it  has  also  been  held  that,  the  maintenance 
4lf  a  publio  clock,  Willavd  v.  Kewburyport 
12  Pick.  (Mass.)  227;  the  purchase  of  a 
fire'  engine,  Alhm  v.  Taunton,  19  Pick. 
(Mans.)  '485;  the  erectiim  of  a  market  houie, 
SpauMing  v.  Lowell,  23  Pick.  (Mass.)  71; 
the  building  of  a  memorial  hall^  Kingman  v. 
Beockton,  l^  Mass..  256,  26  X.E.  998,  H 
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L.R.A.  123;  the  aid  of  a  railroad,  Augusta 

Bank  r.  Augusta,  49  Me.  507;  Dyar  v.  ITarm^ 

ington  Village  Corp.   70  Me.  615,  all  come 

within  the  scope  of  the  same  term. 

On  the  other  hand  taxes  cannot  be  imposed 
to  aid  a  private  enterprise,  and  a  munici^ 
pality  cannot  assist  individuals  or  corpora- 
tions to  establish  or  carry  on  such  business, 
either  directly  or  indirectly,  nor  can  it  en- 
gage in  such  business  itself.  Opinion  of  Jus- 
tices, 58  Me.  590;  Allen  v.  Jay,  60  Me.  124, 
11  Am.  Rep.  185;  Citizens'  Sav.  etc.  Assoc. 
T.  Topeka,  20  Wall  665,  22  U.  8.  (L.  ed.) 
465;  Parkersburg  v.  Brown,  106  U.  S.  487, 
1  8.  Ct.  442,  27  U.  S.  (L.  ed.)  238;  In  re 
Opinion  of  Justices,  204  Mabs.  607,  01  N;  E. 
405,  2rli.R.A.(N.S.)  483.  If  the  direct  ob- 
ject is  j^rivate,  the  indirect  benefits  that  may 
result  to  the  public,  even  in  a  large  measure, 
are  unavailing  to  remedy  the  Vital  defect. 
Lowell  V.  Boston,  111  Malss.  454,  15  Am.  K&^. 
39;  In  re  Opinion  of  Justices,  211  Mass.  626; 
Brown  v.  Gerald,  100  Me.  351,  109  Am.  St. 
Kep.  526,  70  Ir.R.A.  4T2. 

The  courts  have  never  attempted  to  lay 
down  with  minute  detail  an  inexorable  rule 
distinguishing  public  from  |)fivate  purposes 
because  it  Would  be  impossible  to  do  so. 
Times  change.  The  wants  and  necessities  of 
the  people  change.  The  opportunity  to  ULt* 
isfy  those  wants  and  necessities  by  individual 
effort  may  vary.  What  was  clearly  a  public 
use  a  century  ago,  may,  because  of  changed 
conditions,  have  ceased  to  be  such  today. 
Thus  the  mill  act  which  [492]  came  into 
being  in  tiie  early  days  of  our  parent  Com- 
monwealth of  Massachusetts,  and  was  adopt*- 
ted  by  our  own  State,  was  upheld  as  consti- 
tutional because  of  the  necessities  of  those 
primitive  times.  The  court  in  later  days 
have  strongly '  intimated*  that  w^re  it  an  orig- 
inal question  it  might  be  dlMcult  to  sustain 
it  in  view  of  present  industrial  conditions, 
Murdock  v.  Stickney,  8  Cush.  (Mass.)  113; 
Salisbury  Mills  v.  Forsaith,  67  1^.  H.  124; 
Jordan  v.  Woodward,  40  Me.  317. 

On  the  other,  hand,  what  could  not  be 
deemed  a  public  use  a  century  ago,  may,  be- 
cause of  changed  e^oiiomic  and  industrial 
conditions,  be  such  tbdayi  Laws  which  were 
entirely  adequate  16  secni^e  public  welfare 
then  may  be  inadequate  t6  accomplish  the 
same  results  now.  As  was  said'  in  Suit  Print** 
ing,  etc.  Assoc,  v.  New  Yortc,  8  App.  Dit. 
230,  40  N.  Y.  S.  607,  afflrmed  iA  152  N.  Y. ' 
257,  46  X.  E.  499,  37  L.R.A.  788 :  'The  true 
test  is  that  which  requires  that  the  work 
shall  be  essentially  public  and  for  the  gen^riil 
good  of  all  the' inhabitants  6f  the  city.  It 
must  not  be  undertsiken '  merely  for  gain  or 
for  private  objects;  gain  ot  loss  may  inci- 
dentally follow  but  the  purpose  must  be  pri- 
marily to  satisfy  the  need  or '  contribute  to 
the  convenience  of  the  city  at  large.  Within 
that  sphere  of  action  novelty  should  impose 
Ann.  Cas.  1916C. — 47. 
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no  veto.  Should  some  inventive  genius  bye 
and  bye  create  a  system  for  supplying  us  with 
p«re  air,  will  the  representatives  of  the  people 
be  powerless  to  utilize  it  in  the  great  cities 
of  the  state,  however  extreme  the  want  or 
dangerous  the  delay?  Will  it  then  be  said 
that  pure  air  is  not  so  important  as  pure 
water  and  clear  light;  we  apprehend  not." 

Thus  a  class  of  public  uses  has  grown  up 
and  been  recognized  within  a  comparatively 
recent  time,  due  both  to  the  growing  ueeds 
of  the  community  and  to  modem  inventions 
calculated  to  meet  those  needs,  that  furnish 
in  our  judgment  a  logical  precedent  for  the 
case  at  bar.  These  public  uses  or  utilities, 
embrace  water,  light  and  heat.  It  is  common 
knowledge  that  in  the  early  days  our  citizens, 
eff^  in  the  more  populous  towns  and  cities, 
obtained  their  water  supply  from  private 
^ells  and  cisterns.  There  was  no*  public  sup- 
ply other  than  perhaps  the  town  pump  in  the 
village  square.  But  in  course  of  time  the 
private  sources  became  both  inadequate  in 
quantity  and  hazardous  in  quality  and  pri- 
vate water  companies  were  chartered  to  meet 
the  changed  demands,  one  ol  the  earliest  to 
do  business  on  [493]  a  large  scale  being  the 
Portland  Water  Company,  chartered  in  1866, 
Priv.  and  Spec.  L.  1866,  ch.  159.  The  pur- 
pose of  these  companies  is  admittedly  pnbllo, 
Portland  v.  Portland  Water  Co.  67  Me.  136; 
Riehe  v.  Bar  Harbor  Water  Co.  75  Me.  91; 
Hamor  v.  Bar  Harbor  Water  Co.  78  Me.  127, 
3  Atl.  40.  'The  supply  of  a  large  number 
of  inhabitants  with  pure  water  is  a  public 
purpose,'^  says  Shaw,  C.  J.,  in  LumbaM  v.. 
Steams,  4  Cush.  (Mass.)  00. 

Later  the  municipalities  in  ^hich  some  of 
these  water  companies  were  established  were 
given  the  right  by  the  Legislature  to  take 
over  and  maiiiftain  these  plants,  x>t  municipal 
wttter  districts  were  formed  to  accempltsh 
the  same  purpose,  llie  compensation  for 
those  plants  was  raised  by  taxation  or  by 
loan,  and  again  the  purpose  is  obviously  piib- 
lie.  Auburn  v.  Union.  Water  Power  Co.  90 
Me.  576,  38  Atl.  561,  38  L.R.A.  188;  Mayo 
v:  Dover,  etc.  Village  F.  Co.  96  M*.  589,  63 
Atl.  62;  Kennebec  Water  Dist.  v.  Waterville, 
07  Me.  186,  54  Atl.  6,  60  L.R.A."85^;  Bmns* 
wick,  etc.  Water  Dist.  v.  Maine  Water  Co. 
09  Maine  371,  59  Atl.  537;  Augusta  v.  Au- 
gusta Water  Dist.  101  Me.  148,  63  Atl.  663. 

Conditions  lis  to  lighting  met  with  similar 
changes.  -  Candles,  lamps,  gas'  and  electricity 
have  followed  each  other  in  due  eourse  at 
time.  As  late  as  1890,  a  dbiibt  seems  to  have 
arisen  in  *  Massachusetts  as  to  the  constitu- 
tional' power  of  ttiunicipalities  in  respect  to 
public  and  private  lighting  and  the  House  of 
Representatives  of  that  year  submillted  to  the 
Justices  of  the  Supreme  Judicial  Court  two 
questions,  first,  whether  the  Legislature  had 
the  power  under  the  Constitution  to  author*" 
ize  tiie  cities  and  townjs  within  the  oommon* 
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wealth  to  manufacture  and  distribute  gas  or 
electric  light  for  uae  in  their  public  streets 
and  buildings  and  second  for  the  purpose  of 
selling  the  same  to  its  own  citizens.  These 
questions  were  both  answered  unanimously  in 
the  affirmative.  The  justices  in  the  course  of 
their  opinion  say  that  ''the  extent  of  the 
right  of  taxation  is  not  necessarily  to  be 
measured  by  that  of  the  right  of  eminent 
domain,  but  the  rights  are  analogous."  So 
far  as  tlie  lighting  of  the  public  buildings 
and  streets  are  concerned  the  court  held  that 
it  was  an  incident  of  their  maintenance  ajpd 
tended  both  to  common  convenience  and  oomr 
mon  necessity,  and  then  these  significant 
words  are  added  "If  the  legislature  can  au- 
thor ize  cities  and  towns  to  light  their  streeta 
and  public  buildings,  it  can  authorize  themi 
to  do  this  by  aqy  approprii^te  [4d4]  means 
whicli  it  may  tlunk  expedient."  In  hplding 
the  supply  to  individuals  to  also  be  a  public 
purpose,  after  discussing  th^  question  of 
water  companies  the  justices  say:  "Arti- 
ficial light  is  not,  perhaps,  so  absolutely  nec- 
essary as  water,  but  it  is  necessary  for  the 
comfortable  living  of  every  person.  Althougii 
artificial  light  can  be  supplied  in  other  ways 
than  by  the  use  of  gas  or  electricity,  yet 
the  use  of  one  or  both  for  lighting  cities  and 
thickly  settled  towns  is  common,  and  haa 
been  found  to  be  of  great  convenience  and  it 
is  practically  impossible  for  every  individual 
to  manufacture  gas  or  electricity  for.  himself. 
If  gas  or  electricity  is  to  be  generally  usecl 
in  &  city  or  town,  it  mu«t  be  furnished  by 
private  companies  or  by  the  municipality, 
and  it  cannot  be  distributed  without  the  use 
of  the  public  streets  or  the  exercisje  of  the 
right  of  eminent  domain.  It  is  not  necessa- 
rily an  objection  to  a  public  work  maintained 
by  a  city  or  towuj  that  it  incidentally  beoefijt^ 
some  individuals  more  than  others,  or  that 
from  .the  place  of  residence  or  for  other  rea- 
sons eve^y  inhabitant  of  the  city  or  town  can- 
not use  it,  if  every  inhabitant  who  is  so 
situated  that  he  cfui  use  it  has  the  aame: 
right' to  use  it  as  the  other  inhabitants.  It 
must  often  be  a  question  of  kind  and  degree 
whether  the  promotion  of  the  interests  of 
many  individuals .  in  the  .same-  community 
constHutes  a  public  servioe  or  not.  But  in 
general  it  may  be  said  .that  nmtters.  which 
concern  the  weliaore  and  convenience  of  ail 
the  inhabiitants  of  a  city  or.  town,. and  cannot 
be  successfully  dealt  with  without  the  aid  of> 
powers  derived  from  the  Legislature,  may  .be: 
subjected  to  municipal  control  when  the  bene- 
fits received  are  such  that  each  inhabitant 
needs  them  and  may  participate  in  them,  and 
it  is  for  the  interest  of  e9ich  inhabitant, that 
others  aa  well  as  hiniself  should  possess  and 
enjoy  them.  If  the-  Legislature  is  of  the  opin- 
ion that  the  common  conveaienqe  and  .welfare 
of  the  inhabitants  of  cities  or  towns  will  be 
promoted  by  conferring  upon  the  municipali- 


ties the  power  of  manufacturing  and  distrib- 
uting gas  or  electricity  for  the  purpose  of 
furnishing  light  to  their  inhabitants,  we  think 
the  Legislature  can  confer  the  power.  We 
therefore  answer  the  second  question  in  the 
affirmative." 

Following  the  reasoning  of  the  Hassachu- 
setts  court,  if  the  lighting  of  private  resi- 
dences and  buildings  is  a  public  purpose  and 
one  [495]  which  the  municipality  can  legiti- 
mately .  carry  on,  the  heating  of  the  same 
buildings  is  equally  public.  It  is  even  & 
greater. necessity.  Gas  and  electric  lights  are 
in  the  nature,  of  luxuries,  but  heat  is  indis- 
pensable.. In  the  regions  supplied  with  natu- 
ral gas, .  municipal  heating  from  that  source 
has  been  adopted,  and  has  been  held  to  be 
conjstitutional.  State  v.  Toledo,  48  Ohio  St 
112,  26  N.  E.  1061,  11  L.R.A.  729. 

The  reasoning  of  the  court  is  .as  follows: 
"Heat  boing  an  agent  or  principle  indispensa- 
ble to  the  health,  coi^fort  and  convenience  of 
every,  inhabitant  of  our  cities,  we  do  not  see 
why,  through  the  medium  of.  natural  gas,  it 
may  not  be  aA  much  a  public  service  to  fur- 
nish it  to  the  citizens  as  to  furnish  water. 
.  .  .  It  is  sufficient  'if  every  inhabitant 
who  is  so  situated  that  he  can  use  it  has 
the  same  right  to  use  .  it  as  the  other  in- 
habitants.' .  .  .  The  establishment  of 
natural  gas  works  by  municipal  corpora* 
tions,  with  the.  imposition  of  taxes  to  pay 
the  cost  thereof,  may  be  a  new  object  of 
municipal  policy,  but  in  deciding  whether  in 
1^  given  case  the  object  for  which  taxes  are 
assessed  is  a  public  or  private  purpose,  we 
cannot  leave  out  of  view  the  progress  of 
society,  the  change  of  manners  and  customs, 
and  the.  development  and  growth  of  new 
wants,  natural  ai^d  artificial,  which  may  from 
time  to  time  call  for  a  new  fpLerciae  of  legis- 
lative power*  And  in  deciding  whether  such 
taxes  shall  be  levied  for  the  new  purposes 
that  have  arisen,  we  should  .not,  we  think, 
be  bound  by  an  inexorable  rule  that  would 
embrace  only  thos^.  objects  for  which  taxes 
have  been  customarily  and  by  long  course  of 
legislation  levied^"       ,  . 

If,  then,  science  ha4  advanced  so  far  thai 
the  heating  a^  well  as  the  lighting  of  houses 
by  electricity,  were  now  a  practicable  method, 
there  ^ould  seem.. to  be  no  doubt  that  this 
also  would  fall  within  the  irealm  of  public 
purposes.  The  he^t  would  be  conducted  from 
the  central  power,  station  by  means  of  wires 
along  or  under  .the  public- streets,  the  same  as 
ligbt  is  now.  Or  suppo^  it  were  practicable 
to  install,  .a  ct^ntifal  heating  plant  and  conduct 
the  heat  through  pipie«.  in  the  streets  to  the 
various  buildings,,  much  the  same  as  water  or 
gas  is  now  conducted,  we  see  no  reason  whj 
thia  too  should  not  be  called  a  public  use. 

Just  here,  however,  the  petitioners  contend 
for  a  distinction  between  all  these  illustra- 
tions and  the  case  at  bar.    They  say  that  ii 
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[496]  the  ease  of  the  diBtribuiion  of  water, 
and  of  light  and  heat  by  gas  or  electrieityy 
the  vae  of  the  public  hi^way«  is  required 
for  the  maioa  and  the  poles  and.  wires,  that 
the  purpose  is  public  beeause  it  is  neeessary 
to  obtain  permission  from  public  authorities, 
either  state  or  municipal  in  order  to  carry 
it  out.  We  grant  that  in  those  cases  this 
element  of  public  permission  exists,  but  it 
does  not  follow  that  the  cooyerse  is  true  and 
that  no  purpose  is  public,  where  such  per- 
mission does  not  exist.  How  can'  this  crite- 
rion be  applied  to  the  erection  of  public  build- 
ings, the  erection  of  a  park,  the  building  of 
a  memorial  hall,  or  of  a  market  house,  or 
the  maintenance  of  a  public  clock?  In  other 
words  under  this  rule,  puUic  service  of  this 
sort  would  be  limited  to  onle  which  can  only 
be  performed  by  a  so-Kialled  public  service 
corporation  and  not  by  an  individual  or  cor- 
poration, independent  of  chartered  jrights. 
This  is,  in  our  judgment,  too  narrow.  It 
makes  an  incident  to  some,  forms  of  public 
service  an  essential  elements  It  transforms 
the  method  or  means  of  rendering  the  service 
into>  the  essence  of  the  service  itself.  It 
makes  the  exercise  of  public  rights  in  sup- 
plying the  necessities  of  a  community  a  pre- 
requisite to  the  public  use.  But  this  exercise 
of  public  rights  can  itself  be  authorized  only 
by  the  Legislature  and  if  that  branch  of  the 
government  sees  fit  to  bestow  the  public  serv- 
ice in  a  manner  that  may  obviate  the  use  of 
the  public  right  they  certainly  should  have 
the  right  and  the  power  so  to  do.  It  is  a 
matter  within  their  control.  \ 

Let  us  look  at  the  question  from  a  prac- 
tical 'and  concrete  standpoint.  Can  it  make 
any  real  and  vital  difference  and  convert  a 
public  into  a  private  use  if  instead  of  hurtl- 
ing the  fuel  at  the  power  station  to  produce 
the  electricity,  or  at  the  central  heating 
plant  to  produce  the  heat  and  then  c<toduQt- 
ing  it  in  the  one  case  by  wires  and  in  the 
other  by  pipes  to  the  user's  home,  the  Coal 
itself  is  hauled  over  the  same  highway  to  the 
same  point  of  distribution?  We  fail  to  see 
it.  It  is  only  a  different  and  a  simpler  mode 
of  distribution  and,  if  the  Legislature  has 
the  power  to  authorize  municipalities  to  fur- 
nish heat  to  its  inhabitants  ''it  can  do  this 
by  any  appropriate  means  which  it  may  think  • 
expedient."  The  vital  and  eissential  element 
is  the  character  of  the  service  rendered  and 
not  the  means  by  which  it  is  rendered.  It 
seems  illogical  to  hold  that  a  [487]  munici- 
pality may  relieve  its  citizens  from  the  rigor 
of  cold  if  it  can  reach  them  by  pipes*  or  wires 
placed  under  or  above  the  highways  but  not 
if  it  can  reach  them  by  teams  traveling  along 
the  identically  same  highway.  It  will  be 
something  of  a  task  to  convince  the  ordi- 
narily intelligent  citisen  that  an  act  of  the 
Legislature  authorising  the  former  is  consti- 


tutional but  one  authorising  the  latter  is  un- 
constitutional beyond  all  rational  doubt. 
For  we  must  remember  that  we  are  consider- 
ing the  existence  of  the  power  in  the  Legis- 
lature which  is  the  only  question  before  the 
court  and  not  the  wisdom  of  its  exercise 
which  is  for  the  Legislature  alone. 

Cases  directly  in  point  are  lacking.  We 
have  been  unable  to  find  anywhere  that  the 
issue  has  been  squarely  decided. 

The  learned  counsel  for  the  plaintiffs  oon-^ 
ddently  rely  upon  the  opinions  of  the  justices 
in  155  Mass.  598,  30  N.  £.  1142,  15  L.R.A. 
809,  and  182  Mass.  605,  66  N.  £.  25,  60 
L.R.A.  592,  rendered  in  answer  to  questions 
propounded  by  the  House  of  Representatives- 
as  to  the  constitutionality  of  proposed  acta 
for  the  establishment  of  municipal  fuel  yards. 
While  such  answers  are  entitled  to  great  con- 
sideration they  do  not  have  the  force  of  de- 
cision. Kent,  J.  58  Me.  573,  Tapley,  J.  5& 
Me.  615,  and  Libbey,  J.  72  Me.  562,  563. 
**Th«  giving,  of  advisory  opinions  is  not  the 
exercise  of  the  judicial  function  at  all,  and 
the  opinions  thys  given  have  not  the  quality 
of  judicial  autliority."  Prof.  James  B. 
Thayer,  7  Harv,  L,  Rev.  163. 

In  155  Mass.  598,  30  N.  E.  1142,  15  L.R.A. 
809,  the  justices  wer«  divided,  five  advising 
that  the  proposed  act  would  be  unconstitu^ 
tiooal,  one,  Justice  Holmes,  that  it  would  be 
constitutional,  and  one,  Justice  Barker,  giv- 
ing a  qualified  assent  to  its  validity.  In 
182  Mass.  605,  the  opinions  of  the  majority 
in  155  Mass.  were  adopted  without  dissent,, 
and  these  views  have  been  resifirmed  by  way 
'.of  illustration  in  Opinion  of  Justices,  211 
Mass.  624,  98  N.  E.  611,  42  L.R.A.(N.S.l 
221,  the  subject  matter  of  that  opinion  being 
the  power  of  municipalities  to  construct 
houses  in  the  suburbs  for  wage  earners,  a 
.power  clearly  not  theirs.  A  careful  study  of 
these  opinions  shows  that  the  general  prin- 
ciples enunciated  are  in  accord  with  our  own 
viewa  and  that  in  only  one  particular  are  we 
at  variance.  >      -  •    ■ 

'  The  conclusions  reached  by  the  majority 
in  the  Massachusetts  (^ases  seem  to  be: 
•  [498]  (1)  That. it  is  beyond  the  power  of 
a  munidpal  corporation  io  engage  in  the  sale 
x>{  commodities  which  are  and  can  be  easily 
conducted  by  private  business  concerns  in 
competition  with  one  another,  and  which  can 
be  sufiiciently  regulated  thereby.  In  this  we 
most  heartily  concur. 

(2)  That  the  sale  of  fuel  falls  within  this 
class  of  commodities  and  there  is  no  necessity 
why  cities  and  towns  should  undertake  this 
form  of  business  any  more  than  many  others 
which  have  always  been  conducted  by  private 
enterprises.  Here  we  differ. 
'  (3)  That  in  regard  to  ''a  condition  in 
which  the  supply  of  fuel  would  be  so  small 
•and  the  difficulty  of  obtaining  it  so;  great. 
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that  persoiuB  dedirltig  to  purchase  it  would  be 
unable  to  supply  themselves  through  priyate 
enterprises  it  is  conceivable  that  agencies  of 
government  might  be  able  to  obtain  fuel  tvhen 
citizens  generally  could  not.  Under  such  cir- 
cumstances we  are  of  Opinion'  that  the  gov- 
ernment might  constitute  itself  an  agent  for 
the  relief  of  the  community,  and  that  money 
expended  for  the  purpose  would  be  expended 
for  a  public  use."    Here  again  we  concur. 

The  principle,  therefore,  reems  to  be  con- 
ceded that  if  the  difficulty  of  obtaining  aU 
adequate  supply  exists,  the  furnishing  of  such 
supply  by  municipalities  would  be  a  public 
use.  And  this  is  the  construction  placed 
upon  the  Massachusetts  opinion  by  learned 
text  writers.  Dillon  Mun.  Corp.  6th  ed.  sec. 
1292.  McQuillan  Mun.  Corp.  (1912)  sec. 
1809. 

In  the  last  analysis  this  diffei's  but  little 
from  the  definition  of  a  public  use  laid  down 
by  Judge  Cooley  in  his  work  on  Constitu- 
tional Limitations,  6th  ed.  p.  655,  viz:  "That 
only  can  be  considered  a  public  use  where 
the  government  is  supplying  its  own  needs  or 
is  furnishing  facilities  for  its  citizens  in  re- 
gard to  those  matters  of'  public  necessity, 
convenience  or  welfare  which  on  account  of 
their  peculiar  characttt*  and  the  difficulty — 
perhaps  impossibility — of  making  provisions 
for  them  otherwise,  is  alike  proper,  useful 
and  needful  for  the  government  to  provide.** 
This  court  in  discussing  the  question  of  pub- 
lic uses  with  reference  to  the  power  of  emi- 
nent domain  adopted  this  definition  in  a  very 
recent  case,  remarking  "there  is  perhaps  no 
general  definition  more  satisfactory  than  this 
one."  Brown  v.  Gerald,  100  Me.  351,  370,  109 
Am.  8t.  Rep.  494,  70  L.R.A.  472.  And  this 
[4991  general  definition'  we  adhere  to  and 
seek  to  apply  in  the  case  at  bar.  Its  two  tests 
are:  first,  the  subject  matter,  or  commodity, 
muAt  be  one  "of  public  necessity,  convenience 
or  welfare."  Fuel  clearly  comes  within  this 
category.  The  second  test  is  the  difficulty 
which  individuals  have  in  providing  it  for 
themselves.  The  causes  creating  the  difficulty 
may  vary,  but  if  the  difficulty  exists,  the  test 
is  met.  For  instance,  in  the  case  of  a  water 
supply  the  difficulty  arises  frotai  the  fact  that 
individual  sources  are  inadequate  or  unsani- 
tary and  the  conditions  can  be  remedied  only 
by  the  municipality  itself  providing  or  al- 
lowing some  public  service  corporation  to 
furnish  the  community  at  large  from  a  single 
and  common  source.  This  is  a  matter  of 
common  knowledge' and  the  court  in  passing 
upon  the  question  of  public  use  cannot 
ignore  it. 

In  the  case  of  fuel  the  practical  difficulty 
is  caused  by  the  existence  of  monopolistic 
Combinations.  The  mining,  transportation 
and  distribution  of  coal,  has,  in  the  prooese 
of   industrial   development,   fallen    into    the 


hands  of  these  combinations  to  tmxh.  an  extent 
that  the  greater  part  of  the  supply  is  in  the 
iibsolute  control  of  a  few.  The  difficulty  and 
practical  impossibility  of  obtaining  an  ade* 
quate  supply  for  private  needs  at  times  in  the 
past,  and  the  consequent  suffering  among  the 
people,  especially  in  the  more  populous  cities, 
are  matters  of  history,  and  this  difficulty  may 
as  well  be  c^iused  by  unreasonable  prices  as 
by  shortage  in  quantity.  All  this  is  a  matter 
of  common  knowledge  and  cannot  be  over- 
looked by  the  court. .  The  supply  of  water  maj 
be  inadequate  from  one  cause,  that  of  fuel 
from  another,  but  out  of  each  arises  the  eon- 
ditlon  which  renders  the  furnishing  of  it  by 
the  municipality  a  public  usew 

The  majority  of  the  Massachusetts  justices 
conceded  the  rigkt  to  create  municipal  fuel 
yards  under  certain  conditions  and  exigencies, 
but  say  that  in  their  opinion  fuel  is  like  all 
other  commodities  of  ordinary  purchase  and 
sale  in  the  open  market  and  there  is  no  neces- 
sity why  cities  and  towns  should  undertake 
that  form  of  business  any  more  than  many 
others  which  hate  always  been  conducted  by 
private  enterprise.  This  might  seem  to  be 
invading  the  province  of  the  Legislature,  be- 
cause the  determination  of  the  exigency  is  for 
that  codrdinate  branch  of  the  government 
alone,  and  by  the  passage  of  this  act  that 
branch  has  necessarily  determined  that  the 
exigency  exists.  If,  however,  independent  o! 
their  finding  the  court  has  a  [5001  right  to 
consider  all  the  conditions  and  circumstances 
connected  with  the  subject  matter,  all  the 
elements  which,  under  the  definition  of  Judge 
Cooley,  make  up  the  public  use,  then  we  can- 
not close  our  eyes  to  existing  economic  condi- 
tions and  must  admit  that  in  determining 
the  existence  of  the  difficulty  the  finding  of 
the  Legislature  is  not  wrong  beyond  all  ra- 
tional doubt,  and  therefore  under  the  veil 
settled  rules  of  constitutional  construction  it 
should  not  be  disturbed. 

But  it  is  urged,  why,  if  a  city  can  establish 
a  municipal  fuel  yard,  can  it  not  enter  npon 
any  kind  of  comm^eial  business,  and  earry 
on  a  grocery  store,  or  a  meat  market  or  a 
bakery.  The  answer  has  been  already  indi- 
cated. Such  kinds  of  business  do  not  measure 
up  to  either  of  the  accepted  tests.  When  we 
speak  of  fuel,  we  are  dealing  not  with  ordi- 
nary articles  of  merchandise  for  which  there 
may  be  many  substitutes,  but  with  an  indis- 
pensable necessity  of  life,  and  more  than  this, 
the  commodities  mentioned  are  admittedly 
under  present  economic  conditions  regulated 
by  competition  ia  the  ordinary  ohannela  of 
private  business  enterprise.  The  principle 
that  municipalities  can  neither  invade  private 
libeHy  nor  encroa^^h  upon  the  field  of  private 
enterprise  should  be  strictly  maintainsd  as 
it  is  one  of  the  main  foundations  of  our  pros- 
perity and  Bucoessw    If  the  case  at  bar  clearly 
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violated  that  principle  it  would  be  our  duty 
to  pronounce  the  act  unconstittitional^  but  in 
our  opinion  it  does  not.  The  element  of  com- 
mercial enterprise  is  entirely  lacking^  The 
purpose  of  the  act  is  ndther- to  embark  in 
business  for  the  sake  of  direct  profits  (the 
act  provides  that  fuel  shall  be  furnished  at 
cost)  .nor  for  the  sake  of  the  indirect  gains 
that  may  result  to  purchasers  through  redue- 
tion  in  price  by  governmental  competition* 
It  is  simply  to  enable  the  citizens  to  be  sup- 
plied with  something  which  is  a  necessity  in 
its  absolute  sense  to  the  enjoyment  of  life 
and  health,  which  .could  otherwise  be  ob- 
tained with  great  difficulty  and  at  times  per- 
haps not  at  all»  and  whose  absence  would 
endanger  the  community  as  a  whole.  In  our 
opinion  it  is  a  proper:  and  constitutional 
function  of  government  either  to  itself  pro* 
vide  such  a  necessity  under  these  circum- 
stances or  to  see  td  it  that  it  is  so  jHrovided 
as  to  bring  it  within  the  reach  of  the  citizens. 

[501]  A  similar  inquiry  based  upon  fears 
for  the  future  was  asked  as  to  the  limit  of 
legislative  power  in  Olmstead  v.  Camp,  33 
Conn.  532,  89  Am.  Dec,  221,  and  is  there 
answered  by  the  court  in  these  words:  "The 
question  is  asked  with  great  pertinence  and 
propriety,  what  then  is  the  limit  o/  legislat 
tive  power  under  the  clause  whieh  we  have 
been  considering  and  what  is  the  exact  line 
between  public  and  private  uses?  Our  reply 
is  that  which  has  heretofore  been  quoted* 
Prom  the  nature  of  the  case  there  can  be  no 
precise  line.  The  power  requires  a  degree  of 
elasticity  to  be  capable  of  meeting  new  condi* 
tions  and  improvements  and  the  ever  increas- 
ing necessities  of  society.  The  sole  depend- 
ence must  be  on  the  presumed  wisdom  of  the 
sovereign  authority,  supervised,  and  in  cases 
of  gross  error  or  extreme  wrong,  controlled, 
by  the  dispassionate  judgment  of  the  courts." 
lliis  furnishes,  we  think,  a  safe  and  suffi- 
cient barrier  between  the  Constitution  and 
those  who  might  attempt  to  break  it  down. 

Nor  is  the  fact  that  in  operation  the  act 
may  tend  to  lessen  the  profits  of  a  few  pri- 
vate dealers  or  even  force  them  from  business, 
a  matter  of  consideration  for  the  court.  "It 
is  for  the  legislature  to  determine  from  time 
to  time  what  laws  and  regulations  are  neces* 
sary  or  expedient  for  the  defence  and  benefit 
of  the  people,  and  however  inconyenienced, 
restricted  or  even  damaged,  particular  per- 
sons and  corporations  may .  be,  such  general 
laws  and  regulations  are  held  valid  unless 
there  can  be  pointed  out,  some  provision  in 
the  State  or  United  States  Constitution, 
whfch  clearly  prohibits  them."  Opinion  of 
Justices,  103  Me.  506,  13  Ann.  Cas.  745^  99 
Atl.  627,  lflL.R.A.(N.S.)  422. 

The  brief  opinion  pf  Mr.  Justice  Holmes 
now  of  the  Supreme  Court  of  the  United 
States,  in  155  Mass.  607,<  supra,  goes  even 
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farther  than  the  rule  which  we  have  laid 
down.  He  says:  "I  am  of  opinion  that  when 
money  is  taken  to  enable  a  public  body  to 
offer  to  the  public  without  discrimination  an 
article  of  general  necessity  the  purpose  is  no 
less  public  when  that  article  is  wood  or  coal 
than  when  it  is  water  or  gas  or  electricity 
or  education,  to  say  nothing  of  cases  like  the 
support  of  paupers  or  the  taking  of  land  for 
railroads  or  public  markets.  I  see  no  ground 
for  denying  the  power  of  the  Legislature  to 
enact  the  laws  mentioned  ia  the  questions 
proposed.  The  need  or  expediency  of  suoh 
legislation  is  not  for  us  to  consider." 

[502]  Our  attention  is  further  called  by  the 
plaintiffs  to  Baker,  v.  Grand  Hapids,  142 
Mieh.  ,687,  106  N.  W,  .206,  but  that  case  has 
no  bearing  upon  the  question. at  issue.  There, 
the.  city'  government  without  authority  from 
the  li^slature  tmnsferred  $10,000  from  the 
contingent  fund  to  the  poor  fund  for  the  pur- 
chase and  distribution  of  coal  when  the  price 
of  coal  was  rapidly  rising  and  a  combination 
had  been  formed  to  exist,  ainong  the  local 
dealers.  A  bill  in  equity  was  brought  by  one 
of  these  dealers  to  prevent  the  action,  and 
was  held  not  to  be  maint^nable,  first  because 
the  plaint iQ  being  engaged  in  th^  unlawful 
combination  did  not'  come  into  court  with 
clean  hands,  second  because  the  act  .had  al- 
ready been  done  and  the  city  had  ceased  to 
cari7  on  the  business,  and  third  hecause  the 
plaintiff  was  not  damaged.  This  eaae  cer< 
tain^  furnishes  no  authority  ftn*  the  plain- 
tiffs;, and  no  others  in  point  have  been  cited* 
■  On  the  other  hand  the  very  recent  case  of 
Bolton  V.  Camilla,  134  Ga.  560,  20  Aim.  Gas. 
199,  68  S.  E.  472,  31  LJiji.(N.8.)  116 
U910),  cited  by  the  defendant  is  atn  impor- 
tant precedent  by  analogy.  In  that  case  the 
r^urt  held  constitutional  a. legislative  act  au* 
thori^ing  the  city  to  establish  and  maintain 
a. municipal  ice  plant  in  connection  with  its 
water  works.  In  discussing  the  question  of 
public  use  after  referring  to  water,  light  and 
heat,  the  court  says: 

''If  a  city  has  the  right  to  furnish  heat  to 
its  inhabitants^  because  t^nducive  to  their 
health,  comfort,  and  convenience,  we  see  no 
reason  why  they  should  not  be  permitted  to 
furnish  ice.  ...  .  Is  the  difference  between 
water  in  a  Mqpid  and  in  a.  frozen  condition 
a  radical  one!  Upon  what  principle  could 
the  doctrine  rest  that  liquid  water  may  be 
delivered  by  the  elty.  to  its  inhabitants  by 
fiowage  through  pipes,  but  that  water  in 
frosen  blocks  cannot  be  delivered  by  wagons 
or  otherwise?  If  the  city  has  the  right  to 
furnish  its  inhabitants  with  -water  in  a  liquid 
form,  we  fail  to  see  any  reason  why  it  cannot 
furnish  it  to  them  .  in .  a  frozen  condition. 
...  If  the  furnishing  of  iee  to  its  inhabi- 
tants is  conducive  generally,  to  their  health, 
comfort  and  convenience  it  is  certainly. being 
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forniBhed  for  a  municipal  or  public  purpose." 
It  requires  no  argument  to  prove  that  coal  is 
as  conducive  to  the  health,  comfort  and  con- 
venience of  the  inhabitants  of  this  northern 
latitude  as  is  ice  to  that  of  the  inhabitants 
of  Georgia. 

Without  discussing  the  question  further  it 
is  sufficient  to  say  that  [503]  we  see  in  this 
act  of  the  Legislature  a  sign  neither  of  pater- 
nalism nor  of  socialism.  We  do  not  regard 
it  as  a  departure  from  previous  legislation 
but  in  line  with  it,  although  perhaps  one  step 
further.  The  direction  however  is  the  same 
and  the  advance  is  caused  by  the  development 
of  a  new  want  which  has  called  for  a  new 
exercise  of  legislative  power,  not  an  exercise 
of  new  legislative  power,  and  such  an  advance 
is  both  legitimate  and  commendable. 

Our  conclusion,  therefore,  is  that  the  acts 
threatened  by  the  defendant  are  not  an  inva- 
sion of  the  constitutional  rights  of  the  plain- 
tiffs and  that  the  plaintiffs  are  not  entitled 
to  a  perpetual  injunction  as  prayed  for. 

Bill  dismissed  with  costs. 


Power  of  Mnnieipality  to  Engage  tm 
BnslneM  of  Fumiahiiig  Fuel  to  In,- 
habltants. 

The  holding  of  the  reported  ease  that  a 
municipality  may,  on  appropriate  legislative 
authority,  engage  in  the  business  of  furnish- 
ing fuel  to  its  inhabitants  is  contrary  to  the 
few  decisions  passing  directly  on  the  ques- 
tion. In  Opinion  of  Justices,  155  Mass.  601, 
30  N.  E.  1142,  16  L.R.A.  809,  it  was  said: 
''When  the  constitution  was  adopted  the 
buying  and  sellhig  of  wood  and  coal  for  fuel 
was  a  well  known  form  of  private  business, 
which  was  generally  carried  on  as  other  kinds 
of  business  were  carried  on;  and  is  now 
carried  on  in  much  the  same  manner  as  it 
was  then.  It  was  and  is  a  kind  of  business 
which  in  its  relations  to  the  community  did 
not  and  does  not  differ  essentially  from  the 
business  of  buying  and  selling  any  other  of 
the  necessaries  of  life.  Although  all  kinds  of 
business  may  be  regulated  by  the  legislature, 
yet  to  buy  and  sell  coal  and  wood  for  fuel  re- 
quires no  authority  from  the  legislature,  and 
requires  the  exercise  of  no  powers  derived 
from  the  legislature,  and  every  person  who 
chooses  can  engage  in  it  in  the  same  manner 
as  in  the  buying  and  selHng  of  other  merchan- 
dise. We  are  not  aware  of  any  necessity  why 
cities  and  towns  should  undertake  this  form 
of  business  any  more  than  many  others  which 
have  always  been  conducted  by  private  enter- 
prise, and  we  are  not  called  upon  to  consider 
what  extraordinary  powers  the  commonwealth 
may  exercise,  or  may  authorize  cities  -and 
towns  to  eiccrcise,  In  extrabrdinary  exigencies 


for  the  safety  of  the  state  or  the  welfare  of  the 
inhabitants.  If  there  be  any  advantage  to  the 
inhabitants  in  buying  and  selling  coal  and 
wood  for  fuel  at  the  risk  of  the  community 
on  a  large  scale,  and  on  what  has  been  called 
the  co-operative  plan,  we  are  of  the  opinion 
that  the  constitution  does  not  contemplate 
this  as  one  of  the  ends  for  which  the  govern- 
ment was  established,  or  as  a  public  service 
for  which  cities  and  towns  may  be  authorized 
to  tax  their  inhabitants.^'  That  decision  was 
followed  in  Opinion  of  Justices,  182  Mass. 
605;  66  N.  £.  25,  60  L.R.A.  592,  wherein, 
answering  a  question  of  the  legislature  as 
to  its  powers  in  an  emergency,  the  court 
said:  "'Looking  to  the  possible  consequences 
of  the  emergency  for  which  a  reaatiedy  is  de- 
sired, they  can  be  divided  into  four  classes: 
First,  an  increase  of  the  number  of  those 
who  fall  into  distress  and  are  in  need  of  re- 
lief from  the  public  authorities,  because  they 
have  no  means  to  buy  fuel  at  a  greatly  in- 
creased price.  Secondly,  increased  expendi- 
ture, to  their  serious  detriment,  by  those  who 
.  have  the  means  to  buy.  Thirdly,  a  possibility 
of  a  famine  in  fuel,  such  as  to  make  it  im- 
possible reasonably  to  supply  the  needs  of 
the  community  for  comfortable  living. 
Fourthly,  a  scarcity  falling  short  of  a  famine 
but  so  great  as  to  create  widespread  and 
general  distress  in  the  community  which  can- 
not be  met  by  private  enterprise.  The  first  of 
these  possible  consequences  does  not  call  for 
legislation.  Cities  and  towns  now  have  am- 
ple power  to  provide  in  any  reason|ible  way 
for  paupers,  whether  it  be  by  furnishing  out- 
of-door  relief  or  by  support  in  almshouses, 
and  whether  their  need  of  relief  is  permanent 
or  caused  by  a  temporary  condition.  It  is 
equally  true  that  the  second  of  these  conse- 
quences does  not  justify  taxation  of  those  who 
do  not  have  occasion  to  buy  coal,  for  the 
benefit  of  those  who  do.  The  use  of  the  money 
Of  taxpayers  for  such  a  purpose  would  not  be 
a  public  use,  but  a  use  for  the  special  pecuni- 
ary benefit  of  those  who  happen  to  be  affected 
by  the  state  of  the  coal  market.  The  third 
possibility,  that  of  an  absolute  famine  in 
fuel  because  of  the  iack  of  a  supply  and  the 
impossibility  of  obtaining  a  sufficient  quanti- 
ty reasonably  to  satisfy  the  needs  of  the  com- 
munity, would  be  a  condition  which  would 
Warrant  the  expenditure  of  the  public  money 
under  appropriate  legislation,  if  the  legisla- 
ture could  discover  a  way  through  public 
agencies  to  supply  the  people.  But  it  is 
difficult  to  see  how  the  method  referred  to 
in  the  question  could  produce  this  result. 
If  at  any  time  there  was  an  impossibility 
of  obtaining  supplies  because  the  supplies 
were  not  here  and  could  not  be  bought  else- 
where, the  opening  of  a  city  coal  yard  would 
furnish  n<>  relief.  Such  an  establishment 
could  not  work  a  miracle  of  creation.     It. 
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reference  to  an  anticipated  possible  faminei 
the  procurement  and  storage  of  a  supply  in 
time  of  plenty  might  be  a  remedy  or  an 
alleviation  if  the  dread  anticipation  should 
become  a  realty,  but  the  maintenance  of  a 
eity  fuel  yard  to  conduct  the  business  of 
6uying  and  selling  in  a  time  of  plenty,  would 
have  no  tendency  to  avert  a  famine,  or  to 
relieve  from  its  consequences  if  one  should 
come.  We  are  not  called  upon  to  consider 
whether  the  legislature  would  deem  it  ad-' 
visable,  if  it  has  the  power,  to  authorize 
cities  and  towns  to  build  storehouses  in  which 
to  keep  Targe  quantities  of  fuel  in  anticipa* 
tion  of  a  possible  famine.  In  regard  to  the 
fourth  of  the  possible  consequences,  a  condi- 
tion in  which  the  supply  of  fuel  would  b^  so 
small,  and  the  difficulty  of  obtaining  it  00 
great,  that  persons  desiring  to  purchase  it 
would  be  unable  to  supply  themselves 
through  private  enterprise,  it  is  conceivable 
that  agencies  of  government  might  be  able  to 
obtain  fuel  wl>en  citizens  generally  could 
not.  Under  such  circumstances  we  are '  of 
opinion  that  the  government  might  constitute 
itself  an  agent  for  the  relief  of  the  communi- 
ty, and  that  money  expended  for  the  purpose 
would  be  expended  for  a  public  use.  We  dd 
not  think  that  we  are  expected  to  determine 
whether  there  might  be  any  other  conceivable 
emergency  which  would  call  for  sin  affirmative 
answer  to  this  question.  Considering  the 
question  only  in  reference  to  the  accompany- 
ing bills  and  the  conditions  to  which  we  sup** 
pose  it  relates,  our  answer  is  in  the  negative, 
except  in  reference  to  the  fourth  of  the  above- 
mentioned  possible  consequences.  As  to  that, 
we  are  of  opinion  that  if  the  supposed  con- 
ditions exist  in  any  tiity  or  town,  it  may 
be  authorized,  under  proper  legislation,  to 
sell  fuel  >vith  the  limitations  above  stated, 
so  long  as  these  conditions  continue."  In 
Baker  v.  Grand  Rapids,  142  Mich.  687,  106 
N.  W.  208,  it  was  held  that  a  city  has  no 
power,  even  in  a  time  of  coal  famine  ag- 
gravated by  the  action  of  a  combination  of 
dealers,  to  divert  money  from  its  contingent 
fund  to  buy  coal  to  sell  to  its  citizens.  The 
court  said:  '^The  city  authorities  had  the 
right,  through  the  board  of  poor  commission- 
era,  to  provide  fuel  for  needy  citizens,  and 
mder  the  then  existing  emergency,  where  a 
eoal  famine  appeared  imminent,  were  a^ 
thorized  to  purchase  such  amount  of  fuel  in 
any  market,  as,  in  their  opinion,  would  be 
necessary  for  that  purpose.  A  municipality, 
however,  cannot  enter  into  a  commercial 
enterprise,  such  as  buying  and  selling  coal 
to  its  citizens  as  a  business,  thereby  entering 
into  competition  with  dealers  in  coal.  Such 
use  of  moneys  is  held  not  to  be  for  a  public 
purpose.  ...  It  appears  that  complain- 
ant at  the  time  in  question  was  in  a  combina- 
tion with  certain  other  coal  dealers  in  the 
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city  of  Grand  Rapids,  in  violation  of  the 
provisions  of  sections  11377-11379,  3  Comp^ 
Laws,  the  purpose  and  intent  of  which  was 
to  enhance,  regulate,  and  control  the  price  of 
coal  in  that  market,  and  that  by  reason  of 
such  unlawful  combination  the  municipality 
acted  as  it  did  relative  to  supplying  coal  to 
some  of  its  citizens.  Such  unlawful  conduct 
of  complainant  would  not  excuse  unauthorized 
action  by  the  city,  but  would  bear  upon  the 
question  as  to  whether  complainant  came  into 
a  court  of  chancery  with  clean  hands.'' 

However  in  State  v.  Toledo,  48  Ohio  St. 
112,  26  N.  E.  1061,  11  L.R.A.  729,  quoted 
at  length  In  the  reported  case,  it  was  held 
that  a  municipality  has  the  power  to  furniah 
natural  gas  to  its  inhabitants. 

As  to  analogous  municipal  powers,  see  Hoi- 
ton  V.  Camilla,  20  Ann.  Cas.  199  (municipal 
ice  plant) ;  State  v.  Lynch,  Ann.  Cas.  1914'D 
949  (ibunicipal  moving  picture  theater) ; 
Egan  V.  San  Francisco,  Ann.  Cas.  191 5 A 
754   (municipal  theater). 
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Appeal  —  ReTiew  of  Qnesttona  of  Faot, 

The  court,  in  testing  the  legal  sufficiency 
of  the  evidence  of  plaintiff  to  sustain  a  ver- 
dict in  her  favor,  must  give  that  evidence 
the  highest  probative  value. 

Hnsliand    and    Wife   —  Alienation    of 
AfPeotions  — -  Wife's  Rigkt  of  Action. 

Under  Kirby's  Dig.  §  6017,  authorizing  a 
wife  to  sue  alone  as  to  any  separate  property 
or  for  damages  for  any  injury,  «  wife  may 
n^ntain  an  action  for  damages  for  the 
alienation  of  the  affections  of  her  husband, 
whetlier  the  cause  of  action  is  denoniinated  a 
personal  or  a  property  right. 

[See  note  at  end  of  this  case.] 

Same. 

A  verdict  of  $2700  damages  for  alienation 
of  the  affections  of  the  plaintiff's  husband 
reviewed  and  held  not  to  be  excessive. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Pulaski  county : 
Hendbioks,  Judge. 

Action  for  alienation  of  affections.  Ida 
Weber,  plaintiff,  and  Englebert  Web>r  et  al., 
d«f0ndant8.  Judgment  for  plaintiff.  .  Defend- 
amg  a^p^*^    Aitirmko, 
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[471]  Thifl  suit  was  instituted  to  recover 
damages  against  appellants,  for  the  alleged 
alienation  of  the  aJSfections  of  the  appellee*d 
husband,  Joe  Weber.  The  appellee  married 
Joe  Weber,  the  only  child  of  appellants,  in 
the  city  of  Little  Roek,  on  the  22d  day  of 
November,  1910,  and  they  lived  and  cohabited 
together  as  husband  and  wife,  until  the  30th 
day  of  August,  1911,  when  there  was  bom 
to  them  a  male  child.  Thereafter  appellee 
was  taken  seriously  ill,  and  to  such  aja  ex- 
tent that  she  lost  the  control  of  her  mental 
faculties,  and,  at  the  instance  and  reeonaoien- 
dation  of  the  family  physician,  was,  by  prop* 
fer  [472]  order  of  the  Pulaski  County  Court, 
adjudged  insane  and  placed  In  the  Stat^  Hos- 
pital for  Nervous  Diseaises,  £or  treatment.  • .  • 

Appellee  and  her  husband,  at  the  time  of  the 
birth  ol  the-  child,  and  during  their  married 
liite;  lived  immediately  adjoining  appellants, 
and  her  husband  worked  for  them.  Appellee 
was  released  from  the  hospital  as  cured,  and 
soon  thereafter  disagreements  arose  between 
appellee  and  appellants,  and  the  evidence  is 
sharply  conflicting  as  to  the  cause  of  these 
disagreements,  and  is  especially  so  as  to  the 
extent  to  which  appellants  were  responsible 
for  the  separation  of  appellee  and  her  hus- 
band. According  to  appellee's  version,  ap- 
pellants, without  legal  justification  or  excuse, 
brought  about  the  separation,  as  a  result  of 
which  appellee's  husband '  took  away  their 
child,  when  it  was  only  seven  weeks  old,  since 
which  tiihe  appellee  had  never  been  permH- 
ted  to  see  the  child.  She  recovered  judgment 
in  the  snm  of  twenty-five  hundred  dollars, 
and,  a  motion  for  a  new  trial  having  been 
overruled,  this  appeal  has  been  duly  prosecut- 
ed.    "^ 

Ous  TuZk  and  E.  B.  Buchanan  for  appel- 
lants. 

Henry ^  C,  JUigler  an<J  TT.  T.  Tucker  for  ap- 
pellee. ,  :        .      ■  ., 

[474]  Smith,  J.,  {after  stating  the  facts), 
— ^A  number  of  exceptions  were  saved  at"  the 
trial  both  to  the  admission  of  evidence  and 
the  giving  of  instructions,  and  these  excep- 
tions have  been  considered  by  us;  but  we  do 
not  find  any  prejudicial  error,  or  question  of 
sufficient  importance  to  require  disciiBRioi\. 
It  is  also  earnestly  insisted  that  the  evidence 
is  insufficient  to  support  the  verdict,  but  when 
appellee's  evidence  is  given  its  highest  probar 
tive  value,  as  we  must  give  it,  when  testing 
its  legal  sufficiency  to  support  the  verdict, 
we  can  not  say  that  the  evidence  is  legally  in- 
sufficient to  sustain  the  verdict,  nor  can  we 
say  the  amount  recovered  is  excessive. 

[476]  A  question  is  raised,  however,  which 
is  one  of  first  impression  in  this  State,  and 
which  has  received  our  earnest  consideration. 
This  question  is  the  right  of  the  wife  to  main- 


tain aA.  action  for:  damages  |or  the  alienation 
of  the  a#ections  of  her  husband. 

There  k  conflict  among  the  authorities  as 
to  whether  this  ;right  of  action  existed  in 
favor  of  the  wife,  or  not,  at  common  law,  and 
although  there  are  nmnerous  cases  which  hold 
that  she  had  no  such  ri^t,  the  better  view 
appears  to  be  that  she  did.  Common  law 
(pauses  of  action  for  a  personal  injury  to  a 
married  woman  belonged  to  her;,  but  the  hus- 
band was  required  to  sue  with  her  to  recover 
comp^satioa  because  of  her  disability  to  sue. 
The  husjband's  right  of  action  abated  at  the 
death  of  the  wife;  but  the  cause  of  action  sur- 
vi^d  to  the  wife  and.  could  be  maintained  by 
her  after  the  death  pf  her  husband.  Her  right 
ol  action,  existed,  but  could  not  be  set  in  mo- 
tion: unleas  her  husband  joined,  and,  by  rea- 
son of  the  disability  of  coverture^  it  remained 
in  abeyance,  and  could  not  bo  prosecuted  in 
her  own.  name.  Bennett  v.  Bennett,  116  N. 
Y.  ^84,  28  N.  £.  JL7,  6  L.R.A.  553  >  Smith  t. 
Smith,  98.Xenn.  101,.38  S.  W.  439,  60  Am.  St. 
Hep,  838. 

The  case  of  Bennett  ▼.  Bennett,  supra,  is  a 
leading  authority  on  this  subject,  and  the 
opinion  in  that  ease  reviewed  the  authorities 
upon  this  question,  and  in  upholding  a  judg- 
ment in  favor  of  the  wife,  it  was  there  said: 
"We  think  the  judgment  i^^ealed  from  should 
be  affirmed,  upon  the  ground  that  the  common 
law  gave  the  piaintAfT  a  right  of  action,  and 
that  the  Code  gave  her  an  ai^ropriate  rem- 
edy." 

In  1  Cooley  on  Torts  (3  ed.  p.  475)  it  was 
said : . .  "At  least  twenty  States  now  hold  that 
such  an  action  may  be  maintained,  some  bas- 
ing their  conclusion  upon  common  law  prin- 
ciples and  some,  more -or  less^  upon  the  vari- 
ous eiiabling  statutes  in  favor  of  married 
women,  which  have  been  passed  in  recent 
years." 

A  jiamber  ol  cases  support  the  wife's  ri^t 
to  recover  for  the  alienation  of  the  aflfeeticn 
of  her  husband,  as  an  invasion  of  her  per- 
sonal rights,  while  other  cases  regard  the 
wife's  right  to  the  consortium  of  her  husband 
[476]  as  a  property  right..  One  of  the  lead- 
ing teses  taking  this,  latter  view  is  that  ol 
JayneiB  v.  Jaynes,  39  Hun  40,  in  which  case 
it  is  there  said:  "These  reciprocal  rights 
may  be  regarded  as  the  property  of  the  re- 
spective parties,  in  the  broad  sense  of  ths 
word  property,  which  includes  things  not  tan- 
gible or  visible,  and  applies  to  whatever  is 
exclusively  one's  own."  And  it  is  there  fur- 
ther said:  "But  as  at  oommon  law,  the  hus- 
band and  wife  were  regapded  as  one  person, 
and  her  personal  rights  were  suspended  or 
incorporated  with  his,  during  coverture,  so 
that  if  she  Were  injured  in  her  person  or 
proj>erty,  she  could  bring  no  action  for  re- 
dress without  her  husband's  concurrence, 
and  in  his  name  as  well  as  her  own,  she  was 
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practically  precluded  from  suing  for  damaget 
caused  by  alienating  the  atfectionfe  of  her 
husband  and  enticing  him  away.  .  .  .  Her 
disability  in  that  respect,  we  think,  has  been 
removed  in  this  State  by  legislation.  A  mar- 
ried woman  may  now,  yrhW^  married,  sue  and 
be  sued  in  all  matters  having  relation. to  her 
sole  and  separate  property  or  fOr  any  injury 
to  her  person  or  character  the  same  as  if  she 
were  sole,  and  it  is  not  necessary  or  proper 
to  join  her  husband  with  her  as  a  party  in 
any  action  or  special  proceedings  affecting 
her  separate  property.  If  we  are  correct  in 
holding  that  the  right  which  the  plaintiff  a1« 
leges  was  invaded  by  the  defendant  in  this 
action  was  her  separate  property,  the  case 
is  within  the  statutes  referred  .to.  If  it  be 
not  property  in  the  sense  in  which  the  word 
property  is  used  in  the  statutes  cited,  it  is 
a  personal  right,  and,  as  the  statutes  extend 
to  all  injuries,  whether  to  property,  person 
or  character,  it  seems  sufficiently  comprehen- 
sive to  embrace  an  injury  to  the  right  in 
question." 

In  the  case  of  Warren  V.  Warren,  89  Mich. 
123,  60  N.  W.  842,  14  L.R.A.  545,  the  wife's 
right  to  sue  and  recover  damages  for  the 
alienation  of  the  affections  ol  her  husband 
was  said  to  exist  under  the  statute  which  was 
set  out  in  the  opinion.  It  waif  there  said: 
"Under  the  statutes  of  this  State  relative 
to  the  rights  of  married  women,  and  the  de- 
cisions of  our  own  courts  in  relation  thereto, 
the  right  of  the  [477]  wife  to  bring  this  ac- 
tion, as  well  as  all  other  suits  to  redress  her 
personal  wrongs,  seems  to  me  to  be  perfectly 
clear.  The  statutes  provide:  'That  the  real 
and  personal  estate  of  every  female,  acquired 
before  marriage,  and  all  property,  real  and 
personal,  to  which  she  may  afterward  become 
entitled,  by  gift,  grant,  inheritance,  devise, 
or  in  anv  other  manner,  shall  be  and  remain 
the  estate  and  property  of  such  female,  and 
thall  not  be  liable  for  the  debts,  obligations, 
end  engagements  of  her  husband,  and  may  be 
contracted,  sold,  transferred,  mortgaged,  con- 
veyed, devised,  or  bequeathed  by  her,  in  the 
Rame  manner  and  with  the  like  effect  as  if 
she  were  unmarried.'    How  Stat.  p.  6295. 

"  'Actions  may  be  brought  by  and  against 
a  married  woman  in.  relation  to  her  sole  prop- 
erty, in  the  same  manner  as  if  she  were  un- 
married; and  in  cases  where  the  property  of 
the  husband  cannot  be  sold,  mortgaged,  or 
otherwise  incimibered  without  the  consent  of 
his  wife,  to  be  given  in  the  manner  prescribed 
by  law,  or  When  his  property  is  exempted  by 
law  from  sale  on  execution  or  other  final 
process  issued  from  any  court  against  him, 
his  wife  may  bring  an  action  in  her  own 
name,  with  the  like  effect  as  in  cases  of  ac- 
tions in  relation  to  her  sole  property  as  afore- 
said.'   How.  SUt.  6297. 

"Under  these  statutes  it  has  been  held  thai 
a  wife  is  entitled  to  and  may  sue  for  and  re- 


cover in  her  own  name  damages  for  her  per- 
sonal injuries  and  suffering  from  assault  and 
battery  <Berger  v.  Jacobs,  21  Mich.  215; 
Hyatt  ▼.  Adams,  16  Mich.  180-198),  and  lor 
injuiies  to  her  person  through  the  negligence 
of  another  (Michigan  Cent.  R.  Go.  v.  Coleman, 
28  Mioh.  440) ;  also  for  slander  (Leonard  v. 
Pope,  27  Mich.  145).  If  the  damages  in  such 
cases  are  her  individual  property,  as  express- 
ly held  in  Berger  ▼.  Jacobs,  I  cannot  see  why, 
in  reason  and  on  principle,  the  damages  aris- 
ing from  the  loss  of  the  society  and  support 
of  her  husband  are  not  also  her  individual 
property.  Surely,  the  support  and  mainte- 
nance which  she  is  entitled  to  from  her  hus- 
band, and  which  she  loses  by  his  abandon- 
ment, is  capable  of  ready  and  aeourate  [478] 
measurement  in  dollars  and  oents,  and  oan  be 
said  to  be  a  property  right,  which  ahe  has 
lost  by  the  wrongful  interference  of  the  de- 
fendants. The  loss  of  the  so<»jety  of  her  hus- 
band,, land  her  mental  anguish  and  suffering, 
are  not  easily  ascertained  when  compensation 
is  sought,  and  to  be  gauged  by  a  money  stand- 
ard; but  damages  for  such  anguish  and  suf- 
fering are  given,  as  best  the  jury  can,  and 
are  permissible,  in  most  actions  of  tort.    .    .    . 

'^bere  has  never  been  any  reason  urged 
against  the  right  of  the  husband  to  sue  for 
the  loss  'of  the  oonsoftiwm  of*  his  wife,  and 
if,  as  showta,  the  wife  is  now,  under  either 
the  liberal  letter '  or  spirit  of  our  marriage 
laws,  entitled,  as  of  her  own  property,  to  the 
<)S7nages  arising  from  her  personal  inj-uries — ' 
the  injuries  of  her  body  or  mind — ^there  can 
be  no  good  reason  why  she  cannot  sus  for 
and'  recovei'  damages  for  the  loss  «f  th»  oon- 
toftUMn  of  her  husband  that  does  not  equally 
and  as  well  ap{^  to  the  suit  of  the  husband 
on  account  of  the  loss  of  her  society^  The 
wile  ill  entitled  to  the  society,  protection  and 
support  of.  her  husband  as  certainly,  under 
the  law,  and  by  moral  right,  as  he  is  to  her 
society  lind  services  in  his  household.    .    .    . 

"It  is  an  old  maxim,  and  a  good  one,  that 
the  law  will  never  'suffer  an  injury  and  a 
damage  without  redress.'  Will  the  law  aid 
the  husband,  and  not  help  the  wife  in  a  like 
case?  Not  under  the  present  enlightened 
views  of  the  marriage  relation  and  its  recip- 
rocal rights  and  duties.  The  reasoning  that 
deprives  the  wife  of  redress  when  her  husband 
is  taken  away  from  her  by  the  blandi^ments 
and  unlawful  influences  of  others  is  a  relic 
Of  the  barbarity  of  the  common  law,  whioh) 
iii  effect,  made  the  wife  the  mere  servant  of 
her  husband,  and  deprived  her  of  all  right  to 
redress  her  personal  wrongs  except  by  his 
will.'» 

'  tn  the  case  of  Bennett  v.  Bennett,  supra, 
the  court  discussed  tlie  nature  of  this  action 
and  treated  it  as  of  the  nature  of  a  personal 
injury  to  the  wife,  and  it  was  there  saidt 
**An  injury  to  the  person  within  the  roeaiiing 
[479]  of  the  law  includes  certain  acts  which 
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do  not  involve  physical  or  personal  Injury. 
Thus,  criminal  conversation  with  the  wife 
has  long  been  held  as  personal  injury  to  the 
husband,  and  the  seduction  ol.  a  daughter  a, 
like  injury  to  the  father."  And  it  was  there 
further  said:  "The  basis  of  the  action  is  tho 
loss  of  oonsortiumf  or  the  right  of  the  hus- 
band to  the  conjugal  Society  of  his  wife.  It  is 
not  necessary  that  there  shall  be  proof  of  any 
pecuniary  loss  in  order  to  sustain  the  action. 
Hermance  v,  James,  32  How.  Pr.  <N.  Y.) 
143;  Rinehart  v.  Bills,  82  Mo.  534.  Loss  of 
service  is  not  essential  but  is  merely  a  mat- 
ter of  aggravation  and  need  not  be  alleged  or 
proven.  Bigaouette  v.  Paulet,  134  Mass.  125.'' 
Cooley  says  that  the  gist  of  the  action  is  the 
loss  of  vonaortium,  which  includes  the  hus- 
band's society,  affections  and  aid.  1  Cooley- 
on  Torts,  p.  478. 

In  the  case  of  Nolin  v.  Pearson,  191  Mass. 
283,  6  Ann.  Cas.  658,  114  Am.  St.  Rep.  605, 
4  L.RA.(N.S.)  643,  which  was  a  suit  by  the 
wife  for  the  alienation  of  the  affections  of 
her  husband,  the  right  of  tlie  wife  to  main- 
tain the  suit  was  upheld  and  many  cases  are 
cited  in  the  opinion  of  the  court  and  in  the 
briefs  of  counsel;  other  cases  are  collected  in 
the  foot  note,  and  after  a  review  ol  the  Ameri- 
can cases,  the  following  statement  is  made 
by  the  editor  of  the  foot  note :  "In  the  United 
States,  Wisconsin,  Maine  and  New  Jersey 
seem  to  stand  alone  in  denying  to  the  wife 
the  right  to  sue  for  the  alienation  of  her  hus^ 
band's  affections  and  enticing  him  away  from 
her,  thus  depriving  her  of  his  support,  under 
statutes  giving  her  the  right  to  sue  and  be 
sued  in  her  own  name."  But  New  Jersey 
can  no  longer  be  classed  among  the  Statea 
which  deny  the  right  of  the  wife  to  maintain 
this  cause  ol  action. 

In  the  case  of  Sims  v.  Sims,  79  N.  J.  L.  577, 
29  L.Rjk.  ( N.S. )  842,  76  Atl.  1063,  an  appeal 
was  taken  from  the  order  of  the  trial  court 
sustaining  a  demurrer  which  was  interposed 
upon  the  general  ground  that  a  suit  would  not 
lie,  which  was  instituted  to  recover  damages 
for  maliciously  enticing  away  the  plaintiff's 
husband  and  thereby  alienating  his  affections. 
The  opinion  in  that  case  recited  that  [480] 
plaintiff  based  her  right  to  sue  upon  an  act 
entitled  "An  Act  for  the  Protection  and  En: 
forccment  of  the  Rights  of  Married  Women." 
This  act  provided  that  any  ^married  woman 
may  maintain  an  action  in  her  own  name  and 
without  joining. her  husband  therein,  for  aU 
torts  committed  against  her  or  her  separato 
property,  in  the  same  manner  as  she  lawfully 
might  if  a  feme. sole;  provided,  howe\'er,  that 
til  is  act  shall  not  be  so  construed  as  to  inter- 
fere with  or  take  a^ay  any  right  of  action 
at  law  or  in  equity  now  provided  for  the  torts 
abo^ve  mentioned.  The  second  section  provid- 
ed that  "Any  action  brought  in  accordance 
with  the  provisions  of  this  act  may  be  prose- 


cuted  by  such  married  woman  separately  in. 
her  own  name,  and  the  nonjoinder  of  her  hus- 
band ^hall  not  be  pleaded  in  any  such  action." 
The  Court  of  Appeals  of  New  Jersey  reversed, 
the  action  of  the  trial  court  in  sustaining  the 
demurrer,  and  in  doing  so  used  the  foUowin|^ 
language  in  construing  the  act  above  quoted : 
"The   question,   therefore,   presented   in   this 
case,  in  the  light  of  the  act  of  1906,  is  res 
nova,  and  the  conclusion  we  have  reached  is 
supported  by  the  great  weight  of  authority. 
That  this  act  was  intended  to  confer  the  pow- 
er upon  a  married  woman  to  protect  and  en- 
force her  rights  is  the  specific  announcement 
contained  in  its  title.     The  body  of  the  act 
declares  that  she  may  maintain  an  action,  SrS 
a  feme  sole  might  lawfully  do,  and  without 
joining  her  husband  therein,  for  all  torts  com- 
mitted against  her  or  her  property.     Keep- 
long  in  mind  the  old  law  and  the  existing 
mischief,  it  becomes  manifest  that  the  legis- 
lative  intent   which    inspired   this   remedial 
measure  could  have  been  only  a  desire  to  con- 
fer upon  the  married  woman  that  equality 
of  remedy  as  an  independent  suitor,  wliicli 
would  enable  her  to  vindicate  her  right  in 
pefrson  lor  a  tort  committed  against  her,  and 
thus  remedy  the  inequality  to  which  she  was 
subjected  by  the  common  law.*' 

It  will  be  seen  that  our  statute  giving  mar- 
ried women  the  right  to  sue,  which  will  later 
be  set  out,  is  broader  and  more  comprehensive 
than  the  New  Jersey  [4S1]  statute,  which 
the  Court  of  Appeals  of  that  State  said  was 
sufficient  to  authorize  the  maintenance  of  a 
suit  by  the  wife  such  as  we  have  here. 

In  the  case  of  Gernerd  v.  Gernerd,  185  Pa. 
St.  236,  39  Atl.  884,  64  Am.  St.  Rep.  646, 
40   L.R.A.   549,   involving  the   question   here 
under  consideration,  the  Supreme  Court   of 
that  State  said:     ''When  the  wife  has  been 
freed  from  her  common  law  disabilities  and 
may  sue  in  her  own  name  and  right  for  torts 
done  her,  we  see  no  reason  to  doubt  her  right 
to  maintain  an  action  against  one  who  hsis 
wrongfully  induced  her  husband  to  leave  her. 
Generally,  this  right  has  been  recognized  and 
sustained  in  jurisdictions  where  she  has  the 
capacity  to  sue."    One  of  the  earliest  Ameri- 
can oases  holding  the  wife  has  the  right  to 
sue  for  the  loss  of  consortium  of  her  husband, 
is  tlie  case  of  West  lake  v.  W'estlakc,  34  Ohio 
St.  627H633,  32  Am.  Rep.  397,  and  this  haa 
become  one  of  the  leading  cases,  and  is  cited 
in  many  of  the  subsequent  cases  on  this  sub- 
ject.   It  was  there  said;     ''If,  in  this  State, 
the  common   law   dominion   of   the  husband 
over  the  property  and  personal  rights  of  the 
wife  has  been  taken  away  from  him  and  con- 
ferred upon  her,  and  remedies  in  accordance 
with  the  spirit  of  the  civil  law  have  been  ex- 
pressly given  to  the  wife  for  the  redress  of  in- 
juries to  her  person,  propertyr  and  personal 
rights,  all  of  which  I  hope  to  show  has  been 
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done,  then  it  must  follow  that  Bhe  may  maifi- 
vain  an  action  in  her  own  name  for  the  los^ 
of  the  eonaortitim  of  her  husband  againBt  one. 
who  wrongfully  depriTca  her  of  it>  unless 
the  consortium  of  her  husband  iv  not  one  of 
her  personal  rights.    ... 

"Is  the  right  of  the  wife  to  the  contortinm 
of  the  husband  one  of  her  personal  rights? 
If  it  is,  then  the  statute  makes  the  right  of 
action  growing  out  of  an  Injury  to  the 
right,  the  separate  property  of  the  wife, 
for  which  the  Code  gives  her  a  right  to  sue 
in  her  own  name.  Before  marriage  the  man 
and  woman  are  endowed  with  the  same  per- 
sonal rights.  If  under,  no  dieahility,  each  i» 
competent  to  contract.  When  the  freemen t 
to  marry  is  entered  into,  but,  before  ita  con- 
summation, each  has  the  same  interest  in  it; 
and  either  may  sue  for  a*  breach  [482]  of  it 
by  the  other.  In  this  State,  neither  the  hus- 
band nor  wife  unconditionally  surrenders 
their  personal  rights  by  consummating  the 
contract  of  marriage.  On  the  contrary,  each 
acquires  a  personal  as  well  as  legal  right  to 
the  conjugal  society  of  the  other,  for  the  losa 
of  which  either  may  sue  separately." 

In  the  third  edition  of  Cooley  on  Torts, 
volume  1,  page  477,  the  case  of  Foot  v.  Card, 
58  Conn.  1,  18  AtL  1027,  18  Am.  St.  Rep.  2158, 
6  L.R.A.  829,  is  quoted  from  at  length  with 
approval,  and  we  find  there  the  following  quo- 
tation from  that  case;  "Whatever  inequali- 
ties of  right  as  to  property  may  result  from 
the  marriage  contract,  husband  and  wife  are 
equal  in  rights  in  one  respect,  namely,  each 
owes  to  the  other  the  fullest  possible  measure 
of  conjugal  affection  and  society ;  the  husband 
to  the  wife  all  that  the  wife  owes  to  him.  Up- 
on principle  this  rigl\t  in  the  wife  is  equally 
valuable  to  her  as  property,  as  is  that  of  the 
huaband  to  him.  Her  right  being  the  same  as 
his  in  kind,  degree  and  value,  there  would 
seem  to  be  no  valid  reason  why  the  law  should 
deny  to  her  the  redress  which  it  affords  to 
him.  But  from  time  to  time  courts,  not  deny- 
ing the  right  of  the  wife  in  this  regard,  not 
denying  that  it  could  b^  injured,  have  never- 
theless declared  that  the  law  neither  would 
nor  could  devise  and  enforce  ainy  form  of  ac- 
tion by  which  she  might  obtain  damages.  In 
3  Blackstone's  Commentaries,  143,  the  reason 
for  such  denial  is  thus  stated:  "The  inferior 
bath  no  kind  of  property  in  the  company, 
care  or  assistance  of  the  superior,  as  the  su- 
perior is  held  to  have  in  thob6  of  the  Inferiot; 
therefore,  the  inferior  can  suffer  no  loss  or 
injury.'  Inasmuch  ad  by  universal  consent 
it  is  of  the  essence  of  evetj  marriage  contract 
that  the  parties  thereto  shall,  in  regard  to 
this  particular  matter  of  conjugal  society  and 
affection,  stand  upon  an  equality,  we  are  un- 
able to  find  any  support  for  the  denial  in  this 
reason,  and  the  right,  the  injury,  and  the  con- 
sequent damage,  being  admitted,  th^re  comes 
into  operation  another  rule,  namely,  that  the 


law  will  permit  no  one  to  obtain  redress  for 
wrong  except  by  its  instrum^tality,  and  it 
will  furi^ish  a  mode  for  obtaining  adequate 
redress  for  [483]  every  wjong.  This  rule,  ly- 
ing at  the  ioundation  of  all  law,  is  more  po- 
tent than,  and  takes  precedem^e  of,  the  reason 
that  the  wife  is  in  this  regard  without  the 
pale  of  the.  law,  because  of  her  inferiority." 

In  this  ease  of  Foot  v.  Card,  supra,  a  re- 
covery was  permitted  without  reference  to 
any  enabling  act  authorizing  the  wife  to  sue 
alone.  The  complaint  had  been  demurred  to 
upon  the  ground  that  the  wife  could  not  alone 
maintain  this  action  but  that  her  husband 
was-  a  necessary  party  to  the  action,  if  any 
cause  of  action  existed.  Tliat  contention  was 
disposed  of  in  the  following,  languagie: 
''Wherever  there  is  a  valuable  right,  and  an 
injury  to  it,  witli  consequent  damage,  the  ob- 
ligation is  upon  the  law  to  devise  and  enforce 
such  form  and  mode  of  redress  as  will  make 
the  most  complete  reparation.  A  technicali- 
ty must  not  be  permitted  to  work  a  denial  of 
justice.  The  defendant  has  no  possible  inter- 
est in  requiring  the  husband  to  be  co-plain- 
tiff, other  than  that  she  should  have  security 
for  her  costs  in  the  suit,  and  be  protected  from 
a  second  judgment  upon  the  same  cause  of 
action  in  his  name.  As  she  is  in  no  danger 
of  a-  second  judgment,  and  can  compel  the 
plaintiff  to  give  security  for  costs^  it  is  simply 
an  empty  technicality  which  she  ^ere  int^* 
poses.  There  are  good  reasons  for  the  rule 
that  the  husband  should  join  in  a  complaint 
for  damages  resulting  from  bjo.  injury  to  ths 
person,  property,  reputation  or  feelings  ol 
the  wife  in  every  case  other  than .  before  us. 
Whenever  in  any  of  these  she  suffers^  pre^ 
sumabiy  he  suffers.  He  has  a  direct  pecuni- 
ary interest  in  the  result  and  the  defendant 
is  entitled  to  protection  from  a  second. judg- 
ment. But  in  the  case  before  us  it  is  the  pith 
and. marrow  of  the  complaint  that  in  alienat- 
ing the  husband's  conjugal  affection  from  the 
wife,  in  inducing  him  to  deny  his  conjugal  so- 
ciety, in  persuading  him  to  give  his  adulter- 
ous affections  and  society  to  the  defendant, 
the  latter  has  inflicted  upon  the  plaintiff  an 
injury  by  which  from  the  nature  of  the  case 
it  is  impossible  for  the  husband  to  suffer  in- 
jnry;  for  which  it  is  impossible  for  him  to 
ask  redress  either  for  himself  [484]  or  his 
wife.  ...  In  a  case  of  this  kind,  the  wife 
can  only  ask  for  damages  by  and  for  herself. 
The  law  cannot  make  redress  otherwise  than 
to  her  solely,  apart  from  all  others,  especially 
apart  from  h^r  husband;  for  no  theory  of  the 
law  as  to  the  merger  of  the  rights  of  the  wife 
in  those  of  the  husband  could  include  her 
rights  to  his  conjugal  affection  and  society. 
Although  all  Other  debts  and  rights  to  her 
might  go  to  him,  there  yet  remained  this  par- 
ticular ^^^^  ^^™  ^^  ^  ^^^  absolutely  alone, 
an^  b&yond  the  reach  of.. the  law.  of  merger." 
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We  are  not  called  upon  to  approve  all  that 
we  have  here  quoted  from  thia  Connecticut 
case;  but  the  aigniiieance  of  that  opinion  is 
that  a  recovery  was  permitted  without  ref- 
erence to  any  enabling  act  permitting  the 
wife  to  sue  alone. 

Many  other  cases  are  cited  in  the  cases  we 
have  quoted  fi'om;  but  those  quoted  from 
show  upon  what  theories  and  under  what  cir- 
cumstances recoveries  have  been  permitted. 
The  absurdity  and  cruel  injustice  of  the  com- 
mon law  fiction  of  the  identity  of  husband 
and  wife  has  long  been  recognized,  and  the 
tendency  of  all  modem  legislation  has  been 
toward  the  emancipation  of  the  wife.  But  this 
amelioration  of  the  wife-s  condition  must 
come  through  the  legislative  function,  and  her 
disabilities  at  the  common  law  exist,  except 
in  so  far  as  they  have  been  removed  by  con- 
stitutional conventions,  or  legislative  enaet- 
ments.  Some  of  the  disabilities  under  which 
the  wife  still  labors,  aa  the  result  of  the  com- 
mon law  fiction  of  the  legal  unity  of  the  hus- 
band and  wife,  are  pointed  out  in  the  opinion 
in  the  case  of  Kies  v.  Young,  64  Ark.  381,  42 
S.  W.  669,  62  Am.  St.  Rep.  198.  But  while 
she  still  labors  under  the  disabilities  there 
recited,  we  think  the  Legislature  has  clearly 
manifested  its  purpose  to  manumit  her,  so 
far  as  maintaining  an  action  to  enforce  any 
legal  right  she  may  have,  or  to  secure  redress 
for  any  actionable  wrong  inflicted  upon  her, 
Where  the  recovery  would  inure  to  her  bene- 
fit. "Where  a  married  woman  is  a  party,  her 
husband  must  be  joined  with  her  except  in  the 
following  cases: 

[486]  "First.  She  may  be  sued  alone  upon 
contracts  nmde  by  her  in  respect  to  her  sole 
and  separate  property,  or  in  respect  to  any 
trade  or  business  carried  on  by  her  under  any 
statute  of  this  State. 

** Second.  She  may  maintain,  an  action  in 
her  own  name  for  or  on  account  of  her  sole  or 
separate  estate  or  property,  or  for  damages 
against  any  person  or  body  corporate  for  any 
injury  to  her  person,  character  or  property. 

"Third.  Where  the  action  is  between  her- 
self and  her  husband,  she  may  sue  and  be  sued 
alone."    Kirby's  Digest,  §  6017. 

These  words,  person,  character  or  property, 
are  of  the  broadest  signification  and  import, 
and  would  appear  to  include  bSaj  cause  of  ac- 
tion which  could  arise  in  favor  of  a  married 
woman,  out  6f  any  relation  which  she  can 
legally  occupy.  Although  she  still  labors  un- 
der some  disabilities,  she  is  given  by  this 
statute  the  power  to  enforce  in  her  own  name 
any  right  which  she  legally  possesses.  While 
it  appears  from  a  study  of  the  cases,  which 
hold  that  a  wife  may  sue  for  the  alienation  of 
the  afi'ections  of  her  husband,  that  in  some 
of  the  States;  where  the  courts  so  hold,  the 
statutes  hare  entirely  manumitted  the  wife 
from  hf&r  common  law  disability  with  refer- 


ence to  suing  in  her  own  name,  it  will  aUo 
appear,  from  cases  which  we  have  cited,  ud 
from  other  cases  therein  cited,  that  the  right 
of  action  has  been  i4>held  in  the  wife's  favor 
where  the  enabling  acts  were  not  aa  broad  ts 
that  of  this  State. 

So  that,  whether  this  cause  of  action  be 
denominated  a  personal  right  or  a  property 
right,  the  wife,  under  the  laws  of  this  State, 
may  sue  if  it  is  either,  and  the  judgment  of 
the  court  below  ia  therefore  affirmed. 


NOTE. 

Aotion  by  Wife  for  Allenatlom  •#  Af- 
feotiona  or  for  Crlsiimnl  ConTersa- 
tton* 

I.  Introductory. 

II.  Alienation  of  Affections: 

1.  Right  of  Action,  748. 

2.  Partiea,  750. 

3.  Evidence,  761. 

4.  Damages,  752. 

6.  Statute  of  Limitations,  753. 

III.  Criminal  Conversation,  753. 


J.  Introductory. 

I 

The  earlier  cases  discussing  the  right  of 
action  by  a  wife  for  the  alienation  of  her 
husband's  aflfections  or  for  criminal  conversa- 
tion are  collected  in  the  notes  to  Nolin  y. 
Pearspn,  6  Ann.  Gas.  658;  Keen  v.  Keen,  14 
Ann.  Cas.  45;  Burch  v.  Goodson,  Ann.  Cta. 
1912C  1177;  and  Clow  v.  Chapman,  46  Am. 
St.  Hep.  4G8.  The  present  note  reviews  the 
recent  cases  on  that  subject. 

II.  AUenation  of  Affections. 

1.  Right  of  Action. 

The  h^^ding  of  the  reported  case  that  a  wife 
may  maintain  an  action  for  damages  for  the 
alienation  of  her  husband's  affections  follows 
the  reasoning  of  the  earlier  decisiona,  in  juris- 
dictions wherein  by  statute  the  conunon  lav 
disabilities  of  coverture  have  been  removei 
and  is  sustained  in  the  following  recent 
cases:  Work  v.  Campbell,  164  Cal.  343,  12S 
Pac.  943,  43  L.R.A.(X.S.)  681;  Lupton  t. 
Underwood,  3  Doyce  (Del.)  519,  85  Atl.  965: 
Golden  v.  Gartleman,  159  111.  App.  338;  CUx- 
ton  v.  Pool,  182  Mo.  App.  13,  167  S.  W.  623: 
HaU  V.  Smith,  80  Misc.  85,  140  N.  Y.  S.  7?6: 
Rott  V.  Goehring  (N.  D.)  167  if.  W.  294: 
Nieberg  v.  Cohen,  88  Vt.  281,  Ann.  C45. 
1916C  476,  92  Atl.  214,  L.R.A.1915C  4*^o. 
Compare  Ney  v.  Ney  (No.  1)  21  Ont.  W.  Rep. 
523,  3  Ont.  W.  N.  896.  In  Work  v.  Campbell, 
4upra,  the  court  said:  "Under  our  statutes, 
a  wife  may  maintain  an  action  for  dami^ 
suffered  by  her  by  reason  of  the  abduction  or 
enticement  from  her. of  her  husband,  as  ma/ 
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a  busband  for  the  damages  suffered  by  hiln 
lor  the  abduotion  or  entieenieiit  from  him  of 
his  wife,  and  in  such  an  action  by  the  wife  hei 
husband  is  not  a  necessary  party  plaintiff. 
(Bee  Civ.  Code,  see.  49,  snbds.  \  and  2.)"  In 
Lupton  T.  Underwood,  3  Boyce  (Del.)  519j 
86  Atl.  965,  it  was  said:  "Under  the  statutes 
of  this  state  removing  the  disability,  at  com- 
mon law,  of  a  married  woman  to  sue  in  r^ 
spect  to  her  property  in  her  own  name  alone, 
a  married  woman  may  maintain  an  action 
for  alienation  of  her  husband's  affections, 
Marriage  gives  to  the  wife  the  same  ri^t  of 
conjugal  society  as  it.  does  to  the  huisband* 
Each  is  entitled  to  the  comfort,  eompanion- 
ship  and  affection  of.  the  other.  The  righti 
of  the  one  and  the  obligations  of  the  other 
spring  from  the  marriage  relation.  Any  in- 
terferencid  with  these  rights,  whether  of  the 
one  or  the  other — ^particularly  by  a  stranger 
—'is  a  violation,  not  only  of  natural  right, 
but  also  of  a  legal  right  arising  out  of  the 
marriage  relation.  .  .  .  Whoever,  there- 
fore, by  the  alienation  of  the  affections  ol  a 
wife's  husband,  deprives  her  of  his  affections, 
commits  a  wrong  against  her  property  rights 
ior  which  such  wrongdoer  is  liable  to  respond 
in  damages."  In  Claxtooi  V.  Pool,  182  Mq. 
App.  13,  167  8.  W.  683,  theooui^t  saidc  "In 
this  state,  since  the  d0ei8ion  of '  the  case  of 
Clow  V.  Chapman,  123  Mo.  101;  28  S.  W.  328^ 
the  wife  may  maintain  an  action  :  against 
third  persons  for  enticing,  away  her  husband 
and  alienating  his  afCections  for  her,  just  as 
the  husband  could  maintain  such  an  action 
at  common  law.  ..  .  .  It  is  also  good  law 
in  this  state  and  elsewhere  that  to  sustain  the 
action  there  must  be  evidence  that  the  party 
charged  is  the  enticer,  and  this  requires  more 
than  a  mere  showing  of  the  abandonment  and 
improper  relations/'  In  Hall  v.  Smith,  80 
Misc.  86,  140  N.  Y.  S.  706,  it  was  said :  "Al- 
though at  common  law  it  was  said  that  the 
wife  could  not  maintain  an  action  for  the 
alienation  of  her  husbhnd^s  affections,  or  foar 
the  consequent  loss  of  cof>«orttufit,  because, 
among  other  things,  of  the  wife's  lack  olany 
property  right  in  the  affections  and  compan- 
ionship of  her  husband,  and  her  incapacity 
to  sue  without  joining  her  husband  with  her, 
.  .  .  yet  the  principles  of  the  common  law 
have  been,  in  this  as  well  as  in  other  respects 
affecting  the  marital  relations  and  the  rela- 
tive rights  of  husband  and  wife,  abrogated  by 
the  innovating  spirit  of  modem  legisliltion, 
.  .  .  and  it  has  become  settled  Uw  by  com- 
petent authority  in  the  courts  ef  this  and  of 
many  other  states  that  a  wife  may  sue  for  the 
alienation  of  the  affections  of  her  husband 
and  the  consequent  loss  of  ewMoriiwmJ*  In 
WiUiammn  v.  Osenton;  2S»  Fed.  663,  136.  C 
G.  A.  261,  the  court  said:  "We  deolinn  to 
make  any  distinction^  between  the  character 
of  the  wrong  of  alienating  the  affections  odf 


the  wife  from  the  husband  by  alluring  with 
habitual  criminal  intercourse  and  that  of 
alienating  the  affections  of  the  husband  from 
the  wife  by  like  means." 

In  a  number  of  the  recent  actions  instituted 
by  a  wife  to  recover  damages  for  the  aliena- 
tion of  her  husband's  affections  her  right  to 
maintain  the  suit  has  not  been  questioned. 

United  States. — ^Williameon  v,  Osenton;  220 
Fed.  653,  13ff  C.  C.  A.  261. 

Cafi/omia.— Gripe  v.  CripC,  170  Ol.  91, 
148  Pac.  520. 

iKtno«.— Taylor  v.  Wilcox,  188  III.  App. 
18;  Kolte  v.  Nolte,  190  111.  App.  469.      . 

/ott*.-— rPorter  v.  Heishman,  154  N.  W.  663; 
Warren  v.  Graham,  166  N.  W.  323. 
: .  Massaohtuetts, — Geromini  v.  Brunelle,  214 
Mass.  492,  102  N.  E.  67,  46  IaR.A.(N.S.)  466; 
Lanigan  v.  Lanigan,  222  Mass.  198,  HON.  £; 
286. 

Michig<m,—Vf&\ieT   ▼.   Walter,  a72   Mieh 
351,  1»7  N.  W.  677;  Gometsky  v,  Gornet«ky. 
174  Mich,  492,  137  N.  W.  706;  Diedrich  V. 
Swift,  178  Mich.  693,  146  N.  W.  170; 

JUissouri. — ^Knapp  v.  Kaapp,  183  8.  W.  676. 
.  New  ForA:.— *Hendrick  v.  Biggar,  161  App. 
Div.  5^2,  136  N.  Y.  S.  306  {ntotiifying  judg- 
ment 66  Misc.  576,  122' N.  Y.  S.  162). 

North  Dakota. — GreuneSch  v.  Greuneieh,  23 
N.  D.  368,  137  N.  W.  415. 

OAploAofna.-— -BrSsoki '  V.  McKellop^  41  Okla. 
374,  188  Pac.  164. 

Oreffon, — McCann  v.  Buraa;  73  Ore.  167, 
136  Pac.  659,  143  Pae.  916-1099. 

Pennaylvamia, — Ickes  •▼.  Ickes,  237  Fa.  St. 
682,  86  Atl.  885,  44  X..R.A.(N.S.)  1118;  Stew- 
art  V.  Hagerty,  96  Atl.  1099. 

Vermont, — Miller  vj  Pearce,  86  Vt.  322,  85 
Atl.  620,  43  L.R^.(N.^.)  332;  Frederick  v 
Morse,  88  Vt.  126,  92  AtL  16. 

Washington. — Phillips  v.  Thomas,  70  Wash. 
633,  Ann.  Cas.  1914B  800,  127  Pac.  97>  42 
L.R.A.(N-S.>  582. 

In  an  action  instituted  against  a  parent  of 
the  husband  'for  the  allenHtion  of  the  latter's 
affections  it  is  generally  held  that  the  parent 
may  honestly  adviae  the  son  and  is  liable 
only  where  the  advice  is  actuated  by  malice. 
Thus  in  Lanigan  v.  Lanigan,  222  Mass.  198, 
110  N.  £.  286>  the  court  said  i  "A  father  from 
parental  affection  may  advise  his  son  to  dis- 
continue the  marital  relation,  and  no  action 
lies -if  such  advice,  honeatXy  giy^n^  results  in  a 
separation.  But  if  because  of  hostility  and  ill- 
will  to  his  son's  wife  he  procures  the  separa- 
tion, her  conjugal  rights  are  invaded,  justi- 
fication fails,  malice  is  proved,  and  damages 
nay  be  recovered."  And  in  Knapp  v.  Knapp 
(Mo.)  188  8.  W.  676,  the  court  held»  in  an 
action  against  the  husband's  mother  and  sis- 
ter for  alienation  of  affections,  that  proof  of 
malice  was  pairt  of  the  plaintiff's  caflc  as  the 
parent  was  clothed  with  the  presumption  that 
the  advice  which  he  gaye  his  child  waa  given 
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in  good  faith.  In  Greuneich  V.  Greuneich,  23 
N.  D.  368,  137  N.  W.  415,  the  court  said: 
"The  law  recognize*  the  natural  solicitude  of 
a  parent  for  the  happiness  and  welfare  of  a 
child,  even  after  the  child  has  married  and 
left  the  parental  home;  and  it  is  well  settled 
in  the  authorities  that,  if  a  wife  leave  her 
husband,  or  a  husband  his  wife,  and  he  or 
she  is  induced  so  to  do  by  the  advice  or  coun- 
sel of  a  parent,  the  parent  will  not  be  held 
liable  in  an  action  for  alienation  ei  affections, 
unless  it  is  made  to  appear  that  in  giving 
such  advice  or  counsel  he  acted  in  bad  faith, 
and  not  honestly  to  promote  the  interest  and 
welfare  of  his  child.  This  is  the  cas^,  even 
though  the  advice  was  not  wisely  given." 
See  to  the  same  effect  Brison  v.  McKellop,  41 
Okla.  374,  138  Pac.  154.  In  Ickes  v.  Ickes, 
237  Pa.  St.  582,  86  Atl.  885,  44  L.R.A.(N.S.) 
1118,  the  court  said:  "While  the  law  would 
not  permit  him  maliciously  to  break  up  the 
marriage,  yet,  since  the  defendant  was  tiM 
father  of  the  plaintiff's  husband,  the  measure 
of  proof  required  was  greater  than  it  would 
have  been  had  he  i>een  a  mere  intermeddling 
stranger."  And  in  Walter  v.  Walter,  172 
Mich.  351,  137  N.  W.  677,  it  was  held  to  he 
error  to  charge  the  jury  that  it  was  the  duty 
of  the  parents  to  advise  their  son  to  live  with 
his  wife. 

It  has  been  held  that  it  is  not  neessary  to 
prove  malice  in  an  action  instituted  against 
B  stranger.  Thus  in  Warren  v.  Graham  (la.) 
156  N.  W.  323,  which  was  an  action  institut- 
ed by  a  wife  against  a  stranger  for  the  aliena- 
tion of  her  husband's  affections,  the  court 
said :  "As  this  action'  is  against  a  stranger, 
a  person  having  no  interest,  in  either  of  the 
parties  to  the  suit  and  under  no  duty  to 
shield  or  protect  either,  it  is  not,  as  we  un- 
derstand it,  necessary  to  show  actual  malice 
in  order  to  justify  a  recovery  from  one  who 
alienates  the  affections  of  either  husband  or 
wife.  ...  It  may  be  true  that  malice  is 
the  gist  of  the  action,  but  it  is  not  necessary 
that  express  malice  must  be  shown.  It  may 
be  implied,  and,  as  a  rule,  all  that  plaintiff 
need  show  in  an  action  against  a  stranger 
who  was  under  no  dutv  and  who  was  not 
called  upon  to  give  advice  is  that  such  person 
intentionally,  unjustifiably,  and  wrongfully 
induced  the  husband  to  leave  his  wife.  This 
establishes  all  the  malice  that  is  necessary  to 
make  otita  case  for  plaintiff."  However,  in 
Geromini  V.  Buenelle,  214  Mass.  492,  102  N. 
£.  67,  46  L.R.A.(N;8.)  465,  it  was  held  that 
in  order  to  render  the  defendant  liable  to  the 
plaintiff  lor  alienating  the  affections  of  her 
husband  it  must  appear  that  his  advice  was 
not  given  honestly  or  was  given  from  malev- 
olent motives;  that  it  was  necessary  to  prov^ 
mliHce  on  the  paH;  of  the  defendant. 

It  has  been  held  that  in  an  action  against  a 
female  defendant  for  •  the  alienation  of  the 


affections  of  the  plaintiff's  husband  it  must 
appear  that  the  defendant  was  the  pursuer 
and  the  inducing  cause  of  the  separation. 
Thus  in  Stewart  v.  Hagerty  (Pa.)  96  Atl. 
1099,  it  was  held  that  in  order  to  sustain  an 
action  for  the  alienation  of  the  affections  of 
the  plaintiff's  husband  there  must  be  some 
evidence  from  whidi  the  conclusion  could  be 
drawn  that  the  defendant,  a  woman,  was  the 
pursuer,  and  not  merely  the  pursued.  And  it 
was  further  held  that  there  must  be  clear 
proof  that  the  defendant  was  the  inducing 
cause  of  the  separation.  Evidence  that  the 
defendant  was  seen  walking  on  the  streets 
with  the  plaintiff's  husband  was  held  not  to 
be  sufficient  to  sustain  a  verdict.  See  to  the 
same  effect  Claxton  v.  Pool,  182  Mo.  App.  13, 
16  S.  W.  623.  However,  in  Miller  v.  Pearce. 
86  Vt.  322,  85  Atl.  620,  43  L.RJL.(N.S.)  332, 
the  court  held  that  in  an  action  by  a  wife  for 
the  alienation  of  her  husband's  affections, 
proof  of  an  act  of  adultery  between  the  hus- 
band and  the  defendant  perfected  the  cause 
of  action  and  established  the  right  of  recovery 
regardless  of  which  party  was  the  seducer. 
The  court  said  that  one  of  the  consequences 
Which  the  law  attaches  to  the  act  of  adultery, 
in  such  a  case,  is  tiiat  the  loss  of  consortium 
necessarily  results  from  it.  And  in  Rott  v. 
Goehring  (N.  D.)  167  N.  W.  294,  the  court 
said:  "The  fact,  if  it  be  a  fact»  that  the 
husband  was  more  to  be  blamed  than  the  de- 
fendant does  not  exonerate  the  latter  from 
liability;  nor  will  plaintiff's  action  be  de- 
feated because  plaintiff  was  estranged  from 
her  husband  prior  to  his  illicit  relations  with 
defendant." 

2.  Parties. 

To  warrant  a  recovery  against  two  persons 
as  joint  tortfeasors  there  must  be  a  shew- 
iiig  of  co-operation  in  the  perpetration  of  the 
wrong  complained  of.  Thus  in  Claxton  v. 
Pool,  182  Mo.  App.  18,  167  S.  W.  623,  which 
was  an  action  brought  by  a  wife  for  the  ali^i- 
ation  of  her  husband's  affections  against  a 
husband  and  a  wife  as  defendants,  there  was 
evidence  sufficient  to  show  that  the  defendant 
wife  by  her  relations  with  the  plaintiff's  hus- 
band was  responsible  for  the  alienation  of  his 
affections  but  there  was  no  evidence  to  show 
that  the  husband  was  a  joint  tortfeasor.  The 
court  said:  "In  considering  the  liability  of 
the  husband  ...  it  will  be  well  to  observe 
that  the  petition  does  not  charge  him  as  a 
joint  tortfeasor  with  his  wife,  alleging  only 
that  what  his  wife  did  he  had  knowledge  of 
and  gave  his  consent  to.  To  charge  that  he 
was  a  joint  tortfeasor  would  require  that  he 
not  only  had  knowledge  and  gave  consent,  but 
t^hat  he  encouraged,  aided  or  abetted  his  wife 
in  her  wrong  or  that  he  obtained  some  benefit 
from  her  acts  which  he  ratified.     ...    If 
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us  Arh, 
he  is  liable  at  all,  it  can  only  be  on  the  com- ' 
mon-law  liability  of  a  husband  for  hie  wifr's 
torts.  •  .  .  .  We  ,  .  .  hold,  on  principtd; 
that  a  husband  is  not  liable  and  has  never 
been  held  liable  at  coninK>n  law,  for  the 
wrongs  of  his  wife  to  a  third  person  by  rea- 
son of  her  conduct  where  such  conduct  is  at- 
80  a  violation  of  her  marital  duties  to  him.'*- 
In  Knapp  v.  Knipp  (Mo.)  183  S.  W.  576, 
the  action  was  instituted  against  the  hus- 
band's mother  and  sister  for  alienatieto  of 
affections.  The  court  said:  "Co-operation 
of  tortfeasors  is  essential  to  support  a  joint 
judgment  against  tiiem  for  a  "Wilf ul  and  inten- 
tional tort,  like  that  forming  the  basis  cf •  th# 
charge  in  this  case.^' 

3,  EviDEN-ctt. 

In  Frederick  v.  Morse,  88  Vt.  126,  92  Atl. 
16,  the  court  said:  '^Reputatiott  and  cohabi- 
tation are  not  competent  proof  of  a  marriage' 
in  actions  for  criminal  conversation;  .  '.. 
and  .  .  .  '  S'  marriage  certificate,  ho^^ever 
complete  and  formal,  does  not  prove  itself. 
.  .  .  But  the  plafintifiT's  testimony  to  the 
performance  of  a  marriage  ceremony  and  sub- 
sequent cohabitation  was  admissible  in  eon-, 
nection  with  the  production  of  a  marriage 
certificate  with  proof  of  the  official  signature, 
if  there  was  competent  evidence  of  the  au- 
thority of  the  person  siting.  .  .  .  Bvi- 
dence  that  one  is  reputed  to  be  and  has  acted 
as  a  justice  of  the  peace  is  prima  facie  proof 
that  he  was  regularly  appointed  to  that  of* 
ftce."  It  was  further  said,  however : '  *^The 
only  evidence  of  qualification  was  the  state- 
ment of  the  witness  that  he  knew  that  mar- 
riages were  performed  in  New  York  by  jus- 
tices of  the  peace.  If  the  exercise  of  an 
official  function  can  be  accepted  as  proof  of  a 
statutory  authority,  it  must  be  something 
more  than  its  exercise  in  a  single  instance  or 
by  a  single  person.'* 

In  Walter  v.  Walter,  172  Midi.  361,  137 
N.  W.  677,  an  action  by  a  wife  against  her 
father-in-law  for  the  alienation  of  her-  hus- 
band's affections,  it  appeared  that  the  plain-^ 
tiff  had  previously  instituted  and  withdrawn 
a  divorce  proceeding  against  her  husband.  It 
Was  held  that  the  defendant  should  have  been 
permitted  to  erdss-examine  the  wife  on-  the 
subject  of  her  divorce  proceeding. 

In  Hendriek  v.  Biggar,  151  App.  Div.  522, 
186  N.  Y.  S.  806,  modifyinff  judgment  66 
Misc.  57a,  122  N.  Y.  8.  162,  an  action  by  a 
wife  for  the  alienation  of  hfer  husband's  af-> 
feetions,  the  plaintiff  offered  in  evidence  a 
decision  and  judgment  in  a  divorce  action 
brought  by  her  against  her  husband'  whereid 
the  d^endant  in  the  case  at  bar  was  named 
as  Co-respondent  and  appeared  in  the  action 
by  attorney.  !fhe  court  said:  f'lt  should  be 
the  rule,  and  we  think  it  is,  that  wfaers  one 
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conies  into  a  divorce  action  by  voluntary,  ap- 
pearance as  a  corespondent^  a  decision  and 
judgment  in  that  action  are  admissibie  in. 
evidence  thereafter  against  him'  as  to  any 
material  facts  affecting  his  conduct  which 
were  decided  in  the  action,  as  basis  for  the 
entry  bf  a  judgment. 

In  Brison  v.  McKellop,  41  Okla.  374,  138 
Pac.  154,  it  appeared  that  the  plaintiff  was 
permitted,  over  the  objection  of  the  defend- 
ants, to  state  what  her  huslMind  had  told  her 
that  his  mother  had  said  to  'him,  the  state- 
ments having  been  made  some  three  months 
after  the  separation  between  the  plaintiff  and 
her  husband,  and  in  the  absence  of  either  of 
the  defendants.  The  court  held  the  admission 
of  that  evidence  to  be  reversibie  error. 

In  lokes  v.  lokes,  237  Pa*  St«  582,  85  AtL 
885,  44  L.iLA.(N.S.>  1118,  it  was  held  that 
the  testimony  of  a  witness  who  had  seen  the 
plaintiff  and  ker  husband  on  the  street  and 
overheard  a  eonvearsation  between  them  in 
which  the  wife  had  confessed  to  her  husband 
that  the  child  about  to  be  bom  to  her  was  not 
his,  should  have  been  admitted-  a&  proof,  of 
the  motives  which  caused  the  husband  to 
leave  his  wife.  The  court  said:  '* When. evi- 
dence of  this  character  is  producedi  sufficient 
to  show  a  then  present  intention,  or  state  of 
mind;  it  may  be  assunjed  to  have  continued 
and  formed  the  motive  which-  oontarolled  the 
doing,  of  a  4Mibsequent  act  following  dosely 
thereafter,  if  under  all  the  surrounding  cir- 
cumstaaices  one  would  naturally  associate  the 
two  together )  and  it  is  for.  the  jury  to  draw 
the  conclusion." 

It  is  generally  held  that  evidence  of  an 
estrangement  between  the  plaintiff  and  her 
husband  prior  to  any  act  on  the  part  of  the 
defendant,  is  admissible  in  mitigation  of  dam- 
ages but  not  as  a  bar  to  the  action  itself. 
Thus  in  Williajbson  v.  Osenton,  22^  Fed^  653, 
186  C.  0.  A.  261,  the  court  said?  *'Thc  bear- 
ing of  the  evidence  as  to  >  estrangement  was 
properly^  limited  in  the  charge  to  the  subject 
of  mitigation  of  damages.  Estrangement  is 
obviously  not  a  bar  to  the  reoovery  of  either 
compensatory  or  punitive  damages.''  And  in 
Lupton  V.  Underwood,  3  Boyce  (Del.)  519, 
86  Atl.  965,  the  court  in  charging  the*  jury 
on  the  question  of  evidence  offered  andre-' 
eeivsd'in  mitigation  of  damages,  said:  "The 
extent  of  the  actual  injury  to  the  plaintiff 
will  of  course  depend  upon  the  prior  relations 
between  the  plaintiff  and  her  husband.  Evi- 
dence in  mitigation  or  reduction  of  damhges 
Will,  therefore,  be  received, .  which  tenflg  to 
8ho\^  that  the  plaintiff  has  in  fact 'suffered 
less  Injury  than  would  otherwise  be  a.prebart 
ble  inference  from  the  act  complained  of.  it 
is  proper  therefore,  for  you  to  consider,  in 
mitigation  of  damages,  but  not  in  bar  of  ths 
aetlofi,  evidence,  if  any,  which  shows  any.un- 
h%||^^  teVaUoBB  between  the  wife.  «nd  hus-; 
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band,  not  caused  by  the  defendant,  any  want 
of  affeotion  for  each  other,  and  the  fact  that 
they  are  living  apart,  together  with  the  cLr-, 
cumstancea  und^r  which  the  separation  oe^ 
curred.  These  and  like  matters  are  proper 
for  your  consideration,  in  mitigation  oi  dam- 
ages, to  determine  whether  on  account  of  suck 
relation,  the  wife  lost  much  or  little  by  rea- 
son of  the  alleged  acts  and  conduct  of  the  de- 
fendant, if  you  find  the  defendant  committed 
them  and  that  they  induced  the  injury  com- 
plained of."  In  Gripe  v.  Gripe,  170  Gal.  91, 
148  Pac.  620,  it  was  held  that  evidence  tend- 
ing to  show  the  feeling  of  the  husband  toward 
the  plaintiff  before  the  defendant  acted  at  all 
was  admissible,  as  the  charge  of  alienating  the 
affections  of  the  husband  would  not  be  sus- 
tained if  it  appeared  that  before  the  defend- 
ant acted,  the  husband  entertakied  no  affec- 
tion for  his  wife.  It  was  also  held  that  such, 
evidence  would  be  admissible  on  the  qtiestum 
whether  the  defendant  had  acted  maliciously 
or  in  good  faith.  For  a  discussion  of  tha 
lack  of  affection  between  a  husband  and  wife 
as  a  defense  to  an  action  for  alienation  of  af- 
fections, see  ih/t  note  to  Morris  v.  Warwick,  7 
Ann.  Cas.  687; 

In  Taylor  v.  Wilcox,  188  111.  App.  18,  the 
court  held  that  evidence  of  the  financial  oon- 
ditinn  of  the  parties  was  admissible  for  the 
purpose  of.  increasing  damages.  For  a  gen* 
eral  discussion  o£  the  admissibiliify  of  evidence 
of  the  defendant's  financial  circumstances  in 
an  action  for  alienation  of  affection,  see  the 
note  to  Phillips  v.  Thomas,  Ann.  Gas.  1914B 
800. 

i.  Damaoes. 

In  Lupton  y.  Underwood,  3  Boyce  (Del.) 
519,  85  AtL  9^,  the  court  in  charging  the 
jury  on  the  question  of  damages  said:  "If 
you  find  from  the  evidence  that  the  defendant 
wrongfully  and  unjustly,  by  any,  or  all  of  the 
acts  complained  pf ^  had  a  controlling  infiuence 
in  alienating  the  affections  of  the  plaintiff's 
huabandv  your  verdict  should  be  for  the  plain^ 
tiff;  and  the  measure  of  damages  would  be 
such  as  you  believe  woUld-  reasonably  compen^ 
sate!  tiie-  plaintiff  for  the  injury  to  her  feel- 
ings; for  the  loss  of  her  husbknd's  comfort 
and  society;  and  for  the  loss  of  his  support. 
If  you  find  from  the  evidence  that  the  defend- 
ant's conduct  was  effective  in  causing  the 
alienation  of  the  affections  of  plaintiff's  hus- 
band, and  was  wanton  and  malicious  toward 
the  plaintiff,  you  inay,  in  such  event,  in  your 
discretipo,  award  exemplaty  or  punitive  dam- 
ages, in  addition  to  compensatory  damages: 
But  in  order  to  warrant  the  awarding  oi  ex- 
emplary damages,  you  must  he  clearly  satis- 
fied by  the  evidence  that  the  defendant's  con- 
duct was  wantoji  and  malicious.  If  you  find 
from   the .  evidence  that  plauitiff'a  husband 


aUenated  his  affections  from  plaintiff  without 
the  influence  of  the  alleged  misconduct  and 
intcurference  on  the  part  of  the  defendant,  or 
that  the  alienation  of  his  affections  was  the 
result  oi  some  other  cause,  over  which  the 
defendant  did  not  exercise  an  effective  influ- 
ence, your  verdict  should  be  for  the  defend- 
ant."    . 

In  Taylor  v.  Wijoox,  188  111.  App.  18,  it 
was  said:  ''The  cause  of  action  is  such  that 
if  plaintiff  is  entitled  to  recover  damans 
then  the  jury  may,  because  of  tl^e  wilful  and 
wanton  mature  of  the  cause  of  action,  give  ex- 
emplary or  punitive  damages."  The  court 
furtl^er  held  that  the  plaintiff  could  repover 
damages  for  the  support  of  the  children  over 
twelve  years  of  age,  which  had  been  imposed 
on  her.  She  was  also  entitled  to  recover  for 
the  value  of  her  support  and  loss  of  consor- 
tium, and  for  mental  anguish  and  injuries  to 
her  feelings  but  she  was  not  entitled  tc^  re- 
cover for  any  injury  to  the  good  name  andi 
character  or  dishonor  of  her  family. 

In  Phillips  t«  Thomas,  70  Wash.  533,  Ann. 
Cas.  1914B  800,  127  Pac  97,  42  L.R.A.(K.S.) 
582,  it  was  held-  that  exemplary  'or  punitive 
damages  cannot  be  recovered  except  when  ex- 
pressly allowed. by  statute*.  It  was  also  held 
that  a  verdict  of  $35,000  was  so  excessive  aa 
to  raise  a  presumption  of  passion  and  preju- 
dice and  although  reduced  to  $10,000  by  the 
trial  court  it  was  still  considered  grossly  ex- 
oes8ive»  I&-  Hendrick  v.  Biggar,  151  App^ 
Div.  522,.  136  N.  Y«  S.  306,  modifying  judg- 
ment 66  Miac.  576,  122  N.  Y.  S.  162,  it  ap- 
peared that  the  plaintiff  had  recovered  a 
verdict  of  $75,000  in  an  action  for  the  aliena- 
tion of  her  husband's  affections.  The  defend- 
ant appealed  from  an  order  denying  a  mo- 
lion  .for  a  new  trial  and  reducing  the  verdico 
to  $50,000.  .The  eourt  said:  ''The  judgment 
in  this  acticm  is  a  large  one,  even  as  it  stands, 
and,  under  the  facts  shown  in  the  record,  ap- 
parently excessive.  In  cases  of  this  class, 
there  is.  a.larg^  measure  of  discretion  in  the 
jury  as  to  the  amount'  ol  damages,  and  a  ver- 
dict is  not  to  be  int?erfered  with  lightly  on 
the  claim'  that  it  is  excesaive.  At  the  same 
time  it  is  the  duty  of  th^  trial  court  and  of 
this  court  to  eonsider  such  question  wherever 
it  arises  properly.  J^very  case  of  this  char- 
actec.  is  somewhat  a^rule  unto  itself.  We 
think  that  the  judgiiient  and  order  sliould  bo 
reversed  and  a  new;  trial  granted,  costs  to 
abide  the  event,  on  the  ground  that  the  ver- 
dict was  excessive,  u^lesS'  the  plaintiff  stipu- 
late within  twenty  days  to  reduce  the  damages 
to  the  sum  of  $30,000. with,  interest^  ^ exclu- 
sive of  the  costs  taxed'  on  the  entry  of  the 
judgment."  In  Warren  v.  Graham  ( la. )  160 
N.  W.  323,  it  appeared  that  the  husband  of 
the  plaintiff  was  not  a  thrifty  nuui  and  with 
the  help  of  his  family  his  only  savings  were 
a  hottflct.and.lflt  which  he  had  deeded  to  the 
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plaintiif.  A  verdict  of  $4876  was  held  to  be 
excegsive  and  she  was'  given  an  election  to  ac^ 
cept  a  verdict  for  $2000  or  to  take  a  new 
trial.  In  Porter  v.  Heishman  (la.)  164  N. 
W.  $03,  a  verdict  for  $10,000  in  favor  of  the 
plaintiff  was  held  to  be  excessive  where  it  ap- 
peared that  the  husband  had  been  the  aggres- 
sor in  his  relations  with  the  defendant  and 
that  he  had  been  unfaithful  to  his  wife  before 
meeting  the  defendant.  There  was  also  evi- 
dence of  the  fact  that  the  plaintiff's  husband 
had  nothing  except  what  he  earned  each  day. 
In  IHedrich  v.  Swift,  178  Mich.  593,  146  N. 
W.  170,  a  verdict  for  $3,000  w*a8  held  not  to 
be  excessive.  In  Williamson  y.  Osenton,  220 
Fed.  653,  136  C.  C.  A.  261,  it  appeared  that 
on  the  trial  of  an  action  for  the  alienation  of 
the  affections,  of  her  husband,  the  plaintiff 
recovered  a  verdict  for  $35,000,  and  a  motion 
for  a  new  trial  was  refused  by  the  district 
court.  On  appeal  the  court  said:  ''Careful 
examination  of  the  law,  of  the  case  leads  to 
the  conclusion  that  all  the  rulings  ol  the  dis: 
trict  court  were  sound.  In  such  an  action  for 
damages  this  court  cannot  review  the  action 
of  the  district  court  in  refusing  to  grant  a 
new  trial  for  excess,  in  tlie  verdict.  .  ^  . 
There  is  no  more  salutary  judicial  power  than 
that  of  relieving  against  excessive  verdicts. 
With  the  changes  which  modern  life  has 
brought,  the  importam:^  of  the  exercise  of  the 
power  with  moderation  and  firmness  becomes 
more  and  more  important,  especially  when  it 
is  considered  that  the  refusal  of  the  trial 
court  to  give,  relief  oaanot  be  reviewed.  Large 
as  this  verdict  is,  the  motion  to  reduce  by 
granting  a  new  trial,  nisi  was  in  thfi  disore* 
tion  of  the  district  court  and  beyond  the  con- 
sideration uf  this  court."  For  a  general  dis- 
cussion of  what  is  a»  excessive  verdict  in  an 
action  for  alienation  of  affections,  see  the 
potd  to  Fuller  v.  Eobinson,  Ann.  Cas.  10I2A 
938.  . 

6.   STATtTTB  OB"   XJlflTAfnONS. 

In  Hall  V.  Smith,  80  Misc.  «5,  140  N.  Y. 
S.  796,  an  action  li^r  a  wife  foj?  tlie  alieniation 
of  her  husband's  affections,  the  plaintiff 
moved  for  a  temporary  injunction  to  restrain 
the  further  alienation  by  the  defendant,  ol 
the  affections  oi  her  husband.  Holding  th^^t 
the  action  was  barred-  the  oowt  said:  '*The 
motion  which  has  been  made  in  this  actipn.r&f 
quires  the  determination  of  the  question 
whether  in  such  an  action  an  injunction  or- 
der may  and  should  be  m^de  to  restrain  the 
defendant  pendente  lite  from  the  continuance 
of  those  acts  which  lie  at  the  foundation  of 
the  cause  of  action.  W^hile  the  question  is 
most  tinusual  in  respect  of  the  power  of  the 
court  to  grant  such  relief,  I  have  no  doubt 
whatever  that  in  a  proper  case  the  right  tp 

grant  such  an  injunotion  resides  in  the  oouit 
Ann.  Cas.  1916C. — 48. 
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of  equity  and  that  it  is  not  unduly  extending 
the  jurisdiction  or  cognizance  of  the  court  to 
restrain  the  impending,  threatened  or  con- 
tinued commission  of  such  acts  as  are  violative 
of  the  rights  of  a  plaintiff  in  a  suit  of  this 
character.  .  .  .  Kules  of  general  applica- 
tion in  eases  of  injunctions  of  a  temporary 
character  are  applicable  to  this  case.  The 
plaintiff  must  show  not  only  the  existence 
of  a  legal  .right  but  must  affirmatively  show 
that  the  acts  sought  to  be  restrained  will 
be  a  violation  of  it.  Injunctions  do  not 
issue  to  prevent  acts  merely  because  they 
ars  immoral  or  illegal  or  criminal,  but 
only  in  case  the  plaintiff's  civil  rights  are 
being  invaded.  In  this  caaei  the  gravamen 
of  the  charge  made  by  the  plaintiff  is  an  act 
which  oocwrred  in  or  about  July,  1906.  It  is 
alleged  as  being  at  that  time  a  completed 
act  of  alienation  'since  which  date  her  hus- 
band has  not  lived  with  or  shown  any  love 
or  affection  to  the  plaintiff  herein  but  has 
lived  with  and  continues  to  live  with  the  said 
defendant;  that  he  has  refused  to  come  back 
to  the  plaintiff,'  etc;  -  The  •present  suit  was 
not  begun,  according  to  the  affidavits  sub- 
mitted on  this  motion,  until  the  17th  day  of 
Februairy,  1913,  more  than  Six  years'  subse- 
quent to  the  act  of  ^Henatio'n'  charged  against 
^e  defendant.  This  fact  raises  a  question 
not  presented'  by  counsel,  to  wit:  Is  the'SO*^ 
tion  maintainable  after  the  lapse  of  six  years 
from  the  date  of  the  alleged  alienation?  It 
was  Ineid  in  Hogan  v.  Wolf,  3^  N^  Y.  St.  Repr. 
550,  that  the  cause  of  action  in  a  suit  of  this 
nature,  was  barred  at  the  expiration  of  six 
yearis.  '  .  .  '.  *  But  even  "if  the  cause  of  ac- 
tion itself  were  to  be  considered  as  not*  leing 
barred  in  the  present  case,  the  plaintiff  by 
failing  for  so  long  a  period  to  seek  the  pecul- 
iar relief  which  she  now  asks  has,  I.  thinki 
waived  her  right  to  the  intervention  of  this 
court  OB  her  behalf  pending  the  suit.  Her 
Inches  are  wholly  unexplained,  no  excuse  of 
any  sort  is  offered  to  the  court  for  this  long 
delay;  ftnd,  while  no  arbitrary  rule  exists 
fox;  determining  what  constitutes  laches^  the 
peculiar  circumstances  in  this  case  lead  me 
to  hesitate  to  employ  the  equitable  powers 
of  this  court  at  the  present  stage,^  or  unless 
or  until  the  plaintiff^s  prospect  of  final  sue* 
cess  in  the  aetioti  seemd  more  assured  than 
it  now  does." 

I 

JIU  Orhninal  Ctmvetsation, 

In  Ney  v.  Ney  (No.  1)  21  Ont.  W.  Rep, 
623,  3  Ont.  W.  N.  896,  it  was  held,  following 
the  previous  ju^ments  of  the  court  in  Hellis 
v.  Lambert,  24  Ont.  App.  653,  and  Weston  v. 
Perry,  14  Ont.  W.  Rep.  956,  that  no  action 
will  lie  by  a  married  woman  for  the  loss  of 
tlxe  consortium  of  her  husband.  In  Frederick 
V    ^Aorse,  88  Vt.  126,  S2  Atl.  16,  it  appeared 
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that  the  case  was  tried  on  two  countsj  alleg- 
ing alienation  of  affection  as  the  first  count, 
and  criminal  conversation  as  a  second  count. 
After  discussing  several  exceptions  taken  to 
the  instructions  of  the  court  regarding  the 
proof  of  marriage  the  court  said :  "The  court 
charged  in  substance  that  if  the  jury  found 
the  fact  of  an  adulterous  disposition,  and  the 
opportunities  to  commit  adulterj  which  the 
evidence  tended  to  establish,  and  were  satis- 
fied from  these  facts  that  sexual  intercourse 
was  had  on  any  of  these  occasions,  the  plain- 
tiff could  recover  under  the  second  count,  un- 
less the  jury  found  that  she  was  willing  that 
her  husband  should  have  criminal  conversa- 
tion with  the  defendant  and  consented  to  the 
act  of  intercourse.  This  instruction  was  ex- 
cepted to,  but  we  think  it  was  correct  and 
adequate." 


V. 

BUFFALO  GENERAL  ELECTBIO 
GOMPANT. 

New  York  Court  of  Appeals— <-NoTember  10, 

1914. 

Adoption    of    Ghildren  •-  InHerltanoe 
from  Adopted  Cklld. 

Decedent  was  duly  adopted  by  his  mother's 
sister,  after  his  father  had  abandoned  his 
family,  under  Laws  1873,  c.  830,  providing 
that  the  adopted  child  should  sustain  the 
legal  relation  of  a  child,  and  which  as  amend- 
ed by  Laws  18S7,  c.  703,  gave  the  right  of 
tnheritance,  previously  denied,  and  declared 
his  ''next  of  kin"  to  be  tlie  same  as  if  he  waA 
the  "legitimate  child*'  of  the  person  adopting 
him.  After  the  death  of  his  foster  mother, 
leaving  a  brother  and  two  sisters,  decedent, 
while  in  defendant's  employ,  was  killed,  dying 
intestate  -and  unmarried.  Code  Civ.  Proc.  §§ 
1902-1905,  provides  a  recovery  for  wrongful 
death  for  the.  benefit  of  decedent's  "next  of 
kin,"  defined  by  reference  to  include  all  those 
entitled  under  the  law  relating  to  tlie  distri- 
bution of  personal  property.  Domestic  Rela- 
tions Law  (Conaol.  Laws,  c.  14)  §  114,  pro- 
vides that'  a  foster  par«nt  and  an*  adopted 
minor  child  sustain  the  legal  relation  of 
parent  and  child,  with  rights  of  inheritance 
from  each  other,  extending  to  the  child's  heirs 
and  "next  of  kin,''  as  if  he  were  the  "legitl* 
mate  child"  of  the  person  adopting  him.  De- 
cedent Estate  Law  (Consol.  Laws,  c.  13)  §  98^ 
subd.  7,  provides  that  the  father  of  an  adopt- 
ed child,  dying  intestate,  unmarried,  and 
without  children,  takes  all  the  unbequeatbed 
assets.     Held,  that  the  law  in  force  at  de- 


cedent's death  controlled ;  that  the  right  of 
inheritance  which  passed  to  decedent's  next  of 
kin  was  not  merely  the  right  to  inherit  from 
his  foster  parent;  that  the  term  'legitimate 
child,"  used  in  t^e  established  meaning  of  a 
child  born  in  lawful  wedlock,  made  decedent 
the  next  of  kin,  as  though  the  adopted  parent 
were  his  natural  parent;  and  hence  that  the 
brother  anl  sisters  of  his  deceased  adopted 
mother,  and  not  his  natural  father,  were  the 
"next  of  kin"  entitled  to  substantial  dam- 
ages. 

[See  note  at  end  of  this  case.] 

Carpenter  v.  Buffalo  Qeneral  Electric  Co. 
155  N.  Y.  App.  Div.  655,  affirmed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  Fourth  Judicial  Department. 

Action  for  death  by  wrongful  act.  Marga- 
ret E.  Carpenter,  administratrix,  plaintiff, 
and  Buffalo  General  Electric  Company,  de- 
fendant. Judgment  for  plaintiff  in  trial 
court.  Judgment  affirmed  by  Appellate  Divi- 
sion of  Supreme  Court.  Defendant  appeals. 
The   facts   are   stated   in   the  opinion.     Af- 

FIBMED. 

Alfred  L,  Becker  for  appellant. 
Carleton  H.  White  and  Hamilton  Ward  for 
respondent. 

[103]  HooAN,  J. — ^In  March,  1884,  plain- 
tiff's intestate,  then  about  five  years  of  age, 
was  duly  adopted  by  a  sister  of  the  natural 
mother  of  the  intestate,  under  an  order  of 
adoption  made  pursuant  to  the  provisions  of 
chapter  830  of  the  Laws  of  1873.  The  rela- 
tion of  mother  and  son  thereby  created  be- 
tween the  adoptive  parent  and  the  intestate 
continued  to  the  time  of  the  death  of  the 
foster  parent,  November  3,  1906.  The  evi- 
dence justifies  the  assumption  that  the  natu- 
ral father  of  the  intestate,  though  still  alive, 
abandoned  his  family  prior  to  the  adoption 
proceedings,  and  that  the  intestate  during  his 
lifetime  did  not  contribute  to  his  support. 

Subsequent  to  the  adoption  of  the  child, 
the  natural  mother  and  foster  mother  lived 
together  down  to  the  time  of  the  death  of  the 
latter  in  1906.  The  foster  mother  died  intes- 
tate leaving  her  surviving  the  intestate,  the 
adopted  son,  one  brother  and  two  sisters,  one 
of  whom  is  the  plaintiff.  The  decedent,  the 
adopted  child,  never  married  and  never  had  a 
brother  <»*  sister. 

April  13th,  1911,  the  intestate,  then  about 
31  years  of  age,  was  an  employee  in  the  serv- 
ice of  the  defendant.  On  that  day  he  died 
as  a  result  of  injuries  received  by  him  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant.  The  plaintiff*  was  appointed  ad- 
ministratrix of  his  ei^tate,  and  sought  in  this 
action,  under  the  provisions  of  sections  1902- 
1905  inclusive.  Code  of  Civil  Procedure,  to 
recover  damages  for  the  death  of  the  intestate 
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and   recovered   s  Terdict  for  a   subgtantial 
amount. 

The  appellant  does  not  complain  of  tiie 
amount  of  the  recovery  in  this  action  pro- 
vided that  the  plaintiff,  her  brother  and  her 
sister  are  the  next  of  Icin  of  tile  deceased^ 
but  contends  that  if  deceased  left  any  next 
of  kin,  the  foster  parent  having  predeceased 
the  plaintiff's  intestate,  the  natural  father 
would  be  the  sol^  next  of  khi  interested  [104] 
in  any  recbvery,  and  that  under  the  facts  in 
this  case  such  a  recovery  would  be  nominal 
rather  than  substantial  as  awarded  by  the 
jury. 

The  appeal,  therefore,  presents  questions 
raised  by  exceptions  to  the  rulings  and  charge 
of  the  trial  justice. 

The  right  of  recovery  in  an  action  of  this 
character  is  regulated  by  section  1902,  and 
sections  following,  of  the  Code  of  Civil  Proce- 
dure. By  section  1003  of  the  Code,  the  de^* 
cedent  having  died  unmarried,  the  damages 
recovered,  if  any,  would  be  exclusively  for  the 
benefit  of  the  decedent's  next  of  kin. 

By  section  1^06  of  the  Code,  the  term  "next 
of  kin"  is  defined  by  reference  to  section  1S70 
of  the  Code,  and  includes  all  those  entitled 
under  the  provisions  of  law  relating  to  the 
distribution  of  personal  property  to  share  in 
the  unbequeathed  assets  of  a  decedent,  after 
payment  of  the  debts  and  expenses,  other  than 
the  surviving  husband  and  wife. 

The  intestate  having  died  unmarried,  leav- 
ing no  child,  the  father  Would  take  the  whole 
of  the  unbequeathed  assets  of  the  decedent 
(Decedent  Estate  Law,  section  08,  subdivision 
7)  unless  the  statute  relating  to  adoption  has 
otherwise  provided.  The  question  is  present- 
ed :  Is  the  natural  father  the  next  of  kin  of 
the  decedent?  If  the  natural  fatlier  is  not 
next  of  kin  of  the  decedent,  then  are  the 
brother  and  two  sisters  of  the  decedent's 
foster  mother  to  be  regarded  as  next  of  kin 
of  decedent? 

The  right  of  adoption  was  recognized  and 
practiced  among  a  number  of  the  continental 
nations,  though  it  was  not  embodied  in  the 
common  law  of  England.  It  exists  in  this 
state  by  enactment  of  the  legislature  wherein 
is  defined  the  legal  rights  and  relations  of  the 
foster  parent  or  parents  and  the  adopted 
child,  and  such  statute  must  be  read  in  con- 
nection with  the  provisions  of  the  Decedent 
Estate  Law.  As  no  right  o(  inheritance  or 
succession  could  arise  prior  to  the  death  of 
the  intestate,  and  the  legislature  was  empow- 
ered at  any  time  to  repeal  or  [tOS]  amend 
the  statute,  the  law  in  force  at  the  time  of 
the  death  of  the  intestate  (1911)  is  control- 
ling upon  the  question  presented  in  this' case. 
(Dodin  V.  Dodin,  16  App.  Div.  42,  44  N.  Y.  S. 
800,  affirmed  162  y.  Y.  635,  57  N".  E.  1108; 
Gilliam  v.  Guaranty  Trust  Co.  186  N.  Y.  127, 
78  N.  E.  697,  116  Am.  St.  Rep.  536.) 
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r.  101. 

The  original  statute  relating  to  the  subject 
of  adoption,  chapter  830  of  the  Laws  of  1873, 
was  in  effect  at  the  time  the  intestate  was 
adopted.  That  law  provided,  so  far  as  mate- 
rial to  be  considered,  that  the  adopted  child 
should  take  the  name  of  the  person  adopting 
and  the  two  thenceforth  should  sustain  to- 
wards each  other  the  legal  relation  of  parent 
and  child,  but  the  statute  by  express  terms 
expressly  inhibited  the  right  of  inheritance. 
Chapter  703,  Laws  of  1887,  amended  the  law 
of  1873.  The  amendatory  law  continued  the 
legal  relation  of  parent  and  child  between 
the  adoptive  parent  and  the  adopted  child, 
and,  whereas,  under  the  statute  of  1873  a 
right  of  inheritance  was  deniedi.  the  law  of 
1887  included  such  right  of  inheritance,  and 
in-  addition  defined  who  should  be  the  next 
of  kin  of  the  child  in  the  following  words: 
-'and  the  heirs  and  next  of  kin  of  the  child 
So  adopted  shall  be  the  same  as  if  the  said 
child  was  the  legitimate  child  of  the  person 
so  adopting." 

By  chapter  272  of  the  Laws  of  1896,  the 
Domestic  Relations  Law  (Cons.  Laws,  ch.  14) 
was  enacted  as  a  compilation,  with  certain 
changes  and  additions,  of  the  preceding  laws. 
Section  64  of  that  law,  now  embodied  in  sec- 
tion 114  of  the  same  law,  is  as  follows: 

"§  64.  Effect  of  adoption.— Thereafter  the 
parents  of  the  minor  are  relieved  from  all 
parental  duties  towards,  and  of  all  responsi- 
bility for,  and  have  no  rights  over  such  child, 
or  to  his  property  by  descent  or  succession. 
...  .  The  child  takes  the  name  of  the  foster 
parent.  His  right  of  inheritance  and  succes- 
sion from  his  natural  parents  remain  unaf- 
fected by  such  adoption. 

''The  foster  parent  or  parents  and  the  minor 
sustain  towards  each  other  the  legal  relation 
of  parent  and  child,  [106]  and  have  all  the 
rights  and  are  subject  to  all  the  duties  of 
that  relation,  including  the  right  of  inherit- 
ance from  each  other,  .  .  .  and  such  right 
-of  inheritance  extends  to  the  heirs  and  next 
of  kin  of  the  minor,  and  such  heirs  and 
next  of  kin  shall  be  the  same  as  if  he  were 

■ 

the    legitimate   child    of   the   person   adopt- 
ing;    .     .    . 

This  statute  continued  the  legal  relation  of 
parent  and  child  established  by  the  laws  of 
1873-1887,  which  imposed  upon  the  foster 
parent  or  parents  a  legal  obligation  to  sup- 
port, maintain  and  educate  the  child,  and  in 
return  to  be  entitled  to  the  custody  and  serv- 
ices of  the  child  as  wdl  as  the  liability  on 
the  part  of  the  child  to  render  service  and  in 
certain  cases  to  respond  to  the  support  of 
such  parent  or  paroits. 

'  Additional  provisions  were  embodied  in  the 
Domestic  Relations  Law  not  contained  in  the 
earli^T  laws.  The  natural  parents  were  ew- 
ol^d^d  ftom  any  rights  over  the  c)iild  or  if> 
Vs    pxoperty  by  descent  or  succession,  though 
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the  child's  right  of  inheritance  and  micceBBion 
from  hifi  natural  parents  was  to  remain  ua* 
affected  by  such  adoption.  In  view  of  that 
provision  it  is  clear  that  the  natural  father 
of  the  intestate  was  excluded  as  a  next  of 
kin  of  the  decedent.  The  law  quoted  also 
provided  that  the  parental  relations  should 
include  the  right  of  inheritance  between  the 
adoptive  parent  or  parents  and  the  adopted 
child,  which  right  of  inheritanoe  was  to  ex- 
tend to  the  heirs  and  next  of  kin  of  the  minorj 
and  that  such  heirs  and  next  of  kin  should 
be  the  same  as  if  he  (the  minor)  were  t^iQ 
legitimate  ohild  of  the  person  adopting  him« 

It  is  argued  by  appellant  that  the  omisaion 
of  the  legislature  to  provide  that  the  right  of 
inheritance  extends  to  the  heirs  and  next  of 
kin  of  the  adoptive  parents  is  significant,  as 
the  right  of  inheritance  possessed  by  the 
child  and  which  passes  to  his  next  of  kin 
was  the  right  of  inheritance  from  the  foster 
parents.  Reading  the  several  laws  enacted  in 
this  state  the  conclusion  is  irresistible  [107] 
tliat  the  policy  of  the  legislature  has  been  to 
extend  the  artificial  relations  created  by 
adoption  to  the  relation  existing  by  nature. 
We  do  not  think  that  the  statute  is  suscepti- 
ble of  the  construction  urged  by  appellant, 
The  death  of  the  foster  parent  did  not  re- 
establish the  relation  of  parent  and  child  be- 
tween the  natural  parents  and  the  intestate. 
The  natural  parents  had  surrendered  all  pa^ 
ternal  and  maternal  ties  to  the  adoptive 
parent  pursuant  to  the  law  of  the  state 
which  defined  the  legal  rights  of  all  of  the 
parties  and  by  which  they  were  severally 
bound,  unless  the  adoption  was  abandoned  or 
changed  pursuant  to  law  for  which  ample 
provision  was  made.  When  the  legislature 
provided  that  the  heirs  and  next  of  kin  of 
the  adopted  child  shall  be  the  same  as  if  he 
were  the  legitimate  child  of  the  person  adopt- 
ing, it  clearly  used  the  words  "legitimate 
child"  in  the  well-established  meaning  of  the 
term  as  a  child  born  in  lawful  wedlock,  and 
effectively  embodied  in  the  law  of  descent  a 
provision  that  the  adopted  child  was  the  heir 
at  law  and  next  of  kin  of  the  adoptive  parent 
to  the  same  extent  as  though  the  adoptive 
parent  in  this  ease  had  borne  the  adopted 
child,  with  all  that  the  term  ''mother"  im- 
plies. 

As  was  said  by  Judge  Vann,  writing  for 
this  court,  in  In  re  Cook,  1&7  N.Y.  253-260, 
79  K.  E.  901:  "The  legislature  has  supreme 
control  of  the  subject  and  may  give  heritable 
blood  when  nature  did  not."  Had  the  intes- 
tate during  his  lifetime  inherited  a  substan- 
tial property  from  his  foster  parent,  and  sub- 
sequently died  in  possession  of  the  same,  his 
natural  parents  having  been  inhibited  from  a 
right  to  inherit  from  him,  the  argument  of 
appellant   would,   if   adopted,   result   in  the 


adopted  ehil4  dyipg  without  heirs  and  next 
of  kin  and  the  property  owned  by  him  de- 
rived by  inheritance  from  his  |oster  parent 
would  escheat  to  the  atate. 

Such  construction  of  the  statute  would  be 
repugnant  to  the  policy  of  the  law,  if  any 
other  reasonable  interpretation  [108]  is  per- 
missible. When  the  legislature  provided  that 
the  heirs  at  law  and  next  of  kin  of  the  adopt- 
ed child  should  be  the  same  as  if  he  were 
the  legitimate  child  of  the  person  adopting, 
the  adopted  child,  in  a  legal  sense,  became  the 
natural  child  of.  the  adoptive  parent.  It  is 
not  to  be  presumed  that  the  legislature  in- 
tended to  render  well-established  principles  of 
law  nugatory  and  tp<  prpyide  additional 
grounds  for  escheat,  to  enable  the  state  to 
take  the  property  of  .the  intestate  where  he 
survived  the  adoptive  parent  and  atill  give  to 
him  a  right,  of  inheritance  where  the  adoptive 
parent  predeceased  hi^.  ^uch  construction 
of  intention  would  be  contrary  to  the  rule 
that  in  case  of.  failure  of  descendants  capable 
of  taking,  the  inheritance  should  go  back  to 
the  kinsman  from  whom  it  came.  That  rule 
was  founded  upon  justice  and  equity,  and  it 
<»innot  be  presumed  that  the  legislature  in- 
tended to  create  an  exception  to  that  rule, 
where  it  had  surrounded  the  relation  of  fos- 
ter parent  and  child  with  all  the.  safeguards, 
righjts  and  privileges  of  the  relation  of  par- 
ent and  child  by  blo.od,  fpr.  the  purpose  of 
acquiring  by  escheat  to  the  people  the  prop- 
erty of  an  adopted  child  in  a  case  like  the 
one  at  bar.. 

We  have  examined  the  cases  cited  from 
other  jurisdictions  and  do. not  deem  it  essen- 
tial to  take  the  time  to  point  out  the  distin- 
guishing features  qf.  the  laws  of  the  various 
states  as  compared  with  tlie  statute  before 
us  in  thi^  state.  Numerous  cases  are  also  to 
be  found  in  other  states,  in  addition  to  those 
cited,  bearing  oi^  ,the  subject  under  considera- 
tion. While  the  question  presented  here  has 
not  been  directly  considered  by  this  court, 
several  cases  have  been  decided  involving 
principles  of  law  having  a  direc.t  bearing 
upon  the  subject  which  seem  to  justify  the 
conclusion  reached  in  this  case.  Gilliam  v. 
Guaranty  Trust  Co.  186  N.  Y.  127,  78  K  E. 
697,  116  Am.  St.  Rep.  536;  In  re  Cook,  187 
N.  Y.  263,  79  N.  E.  991;  Dodin  v.  Bodin,  16 
App.  Div.  42,  44  N.  Y.  S,  800,  afirmed  162 
>f.  Y.  635,  67  N.  E.  il08-*In;re  MaxvRae,  189 
N.  Y.  142-147,  12  Ann.  Cas.-505^.' 

We,  therefore,  cpnolude  that  tlie  brothers 
and  sisters  of.  11091  decedent's,  foster  mother 
are  the  next  of  kin  of  the  decedent. 

.  The    judgment    should    be    affirmed,    with 
costs. 

Werner,  Chaser  Collin,  Miller  and  Oardozo, 
JJ.,  concur;  Willard  Bartlett,  Ch.  J.,  absent. 

Judgn;ie9t  affirmed. 
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It  is  the  purpose  of  the  present  note  to 
discuss  only  those  cases  which  d^al  with  the 
right  of  inheritance  from  an  adopted  child 
where  it  appears  that  tlie  property  which  is 
to  be  distributed  came  to  the  adopted  child 
from  some  source  other  than  the  adopting 
parents.  The  riglit  of  succession  to  an  estate 
inherited  from  a  foster  parent  by  an  adopted 
child  is  discussed  in  the  notes  to  Lanferman 
V.  Vanzile,  ^A-nn.  Cas.  1914D  563,  and  Russell 
V.  Jordan,  reported  post,  this  volume,  at  page 
760.  As  to  the  right  of  the  child  of  an  adopted 
person  to  inherit  from  the  adoptive  parent, 
see  the  note  to  In  re  Walwprth,  Ann.  Cas. 
1914C  1223. 

From  the  cases  hereinafter  cited,  it  is  ap- 
parent that  the  right  of  inheritance  from  an 
<  adopted  cliild  is  entirely  dependent  on  the  in- 
terpretation of  the  various  statutes  affecting 
the  question  of 'adoption  and  descent  in  each 
jurisdiction.  However,  the,  prdposition  may 
be  said  to  be  supported  by  the  weight  of  au- 
thority that  unless  the  statutes  specifically 
confer  the  right  of  inheritance  on  the  adopt- 
ing parents  or  tlieir  descendants,  the  natural 
parents  of  an  adopted  child  or  their  descend- 
ants, will  succeed  to  his  estate.  White  v. 
Better,  73  Ark.  130,  83  S.  W.  1052;  In  re 
Xamauu,  3  Hawaii  484;  Edwards  v.  Yearby, 
168  N.  C.  663,  85  S.  E.  19,  L.K.A.l9l5E'462; 
Upson  V.  Noble,  35  Ohio  St.  655;  Daisey's 
Estate,  15  W.  N.  C.  (Pa.)  403;  Com.  v. 
Powel,  16  W.  N.  C.  (Pa.)  297,  20  Cent.'  L.  J. 
343;  Hole  v.  Robbins,.  53  Wis.  514,  10  N.  W. 
617.  Thus  in  the  case,  last  cited,  it  appeared 
that  the  intestate,  an  adopted  child,  died 
seized  of  certain  property  inherited  from  his 
natural  father.  lie  was  survived  by  his 
adoptive  parents  and  brothers  and  sisters  of 
his  natural  father.  The  property  was  award- 
ed to  the  brothers  and  sisters  of  the  natural 
father,  the  court  saying:  "Both  by  the  com- 
mon law  and  by  the  statutes  of  this  state 
inheritance  is  confined  to  the  blood  of  the 
deceased,  the  only  exception  made  being  in 
favor  of  the  wife  of  the  deceased.  .  .  . 
After  carefully  considering  all  the  provisions 
of  the  law  regulating  the  adoption  of  chil- 
dren, we  are  of  the  opinion  that  there  was  no 
intention  on  the  part  of  the  legislature  to 
change  the  general  law  upon  the  subject  of 
inheritance  from  an  adopted  child.  .  .  . 
The  adopting  parent  is  of  full  age,  and  enters 
into  the  engagement  with  full  knowledge  of 
its  effect.  The  child,  in  .most  instances,  is 
entirely  unable  to  comprehend  the  relation- 
ship made  by  the  process  of  adoption,  and 
can  give  no  legal  consent  to  any  cliange  of 
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his  rights  by  such  adoption.  If  the  adoption 
is  to  work  a  radical  change  as  to  the  right 
oi  inheritance  to  his  estate,  it  would  seem  to 
require  an  explicit  declaration  to  that  effect. 
The  seventh  section,  above  quoted,  which  un- 
dertakes to  define  what  rights  of  the  natural 
parents  of  the  child  adopted  shall  be  taken 
away  by  such  adoption,  fails  entirely  in  tak* 
ing  away  the  right  of  inheritance  from  such 
child  in  case  he  should  die  without  issue  or 
descendants  and  leaving  no  widow.  It  mere- 
ly declares  that  the  order  of  adoption  shall 
deprive  the  natural  parents  'of  all  legal 
rights  whatsoever  as  to  the  child,  and  the 
child  shall  be  freed  from  all  legal  obligations 
of  maintenance  and  obedience  as  respects  his 
natural  parents.'  These  words  refer  solely 
to  the  rig^t  of  the  natural  parent  to  the 
personal  control,  education  and  maintenance 
of  the  child.  The  rights  of  which  the  natural 
parents  are  deprived  respect  the  child  itself, 
and  not  his  property  or  their  right  to  inherit 
from  him.  The  statute  having  expressly  de« 
clared  that  the  adopted  child  shall  inherit 
from  the  adopted  parent,  and  having  omitted 
to  declare  that  the  adopted  parent  shall  in- 
herit from  the  child,  we  think  it  must  be 
held,  according  to  the  rules  of  construction, 
that  t^e  genera]  law  of  inheritance  was  not 
intended  to  be  changed  in  favor  of  the  adopt- 
ed pkir^nt,  and  that  the  estate  of  the  adopted 
child,  upon  his  death  without  a  will,  must 
descend  to  his  kindred  of  blood  as  prescribed 
by  section  1,  ch.  92,*  R.  S.' 1858,  as  amended. 
That  the  word  'parents,'  in  subdivision  2  of 
section  1,  ch.  02,  means  natural  parents,  and 
not  J)arent8  by  adoption,  cannot  be  doubted. 
All  the  other  provisions  of  the  section  refer 
to  kindred  of  the  blood*  of  the  deceased;  and 
the  word  ^parents,'  both  by  derivation  and 
common  understanding;  means  the  natural 
parents."  In  Edwards  V.  Yearby,  168  N.  C. 
603,  85  S.  £.  19,  L.R.A.1915E  462,  it  ap- 
peared that  the  decedent,  who  died  possessed 
of  the  property  in  dispute,  hftd  inherited  the 
same  from  his  natural  mother.  He  was  the 
natural  son  of  the  plaintiff  and  the  adopted 
son  of  the  defendant.  In  passing  on  the  right 
Of  inheritance  from  the  adopted  child  the 
court  said:  "Our  general  statute  on  de- 
scents of  real  property,  founded  on  and,  to  a 
great  extent,  embodying  the  principles  of  the 
common  law,  would  give  this  property  to  the 
natural  father  (Revisal,  t.  30,  rule  6),  and 
this  present  law  of  a<loption  (Revisal,  c.  2, 
§  177)  having  in  ex|>ress  terms  conferred  the 
right  of  inheritance  only  on  the  child,  it 
should,  by  correct  interpretation  be  confined 
to  that,  and  create  no  other  interference  witb 
the  general  law  that  the  statute  itself  de- 
clares. .  .  .  The  question  does  not  seem  to 
li.avc  been  hitherto  presented  to  this  court, 
and  there  is  some  variety  of  ruling  on  the 
^Ubl^^  in  other  jurisdictionft,  owing  largely 
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to   differing   phraseology   of  their   statutes; 
but  the  view  we  adopt  is  supported,,  we  think, 
by  correct  principles  of  interpretation  and  is 
in  accord  with  many  authoritative  decision^ 
elsewhere  construing  laws  which  more  nearly 
resemble  our  own,  many  of  them  expressed 
in  terms  much  more  favorable  than  ours  to- 
wards the  rights  of  the  adopted  father."    In 
White  V.  Dotter,  73  Ark.  130,  83  S.  W.  1052, 
it  appeared  that  the  right  of  inheritance  to 
certain   property   was   litigated   between   an 
adoptive  mother  and  the  children  of  the  natu- 
ral father  by  a  second  marriage.    The  prop- 
erty in  question  had. been  given  to  the  de* 
ceased  adopted  child  by  the  adoptive  mother 
in  accordance  with  a  desire  expressed  by  the 
adoptive  father  prior  to  his  death.    It  further 
appeared  that  a  special  act  had  been  prepared 
and  submitted  to  the  legislature  which  was 
intended  to  change  the  name  of  the  decedent^ 
and   constitute  her   the   lawful   heir  of  the 
plaintiff  and  her  husband.     The  journals  ojt 
the  legislature  recorded  the  fact  that  the  bill 
had  passed  the  House  and  was  twice  read  in 
the  Senate  but  there  was  no  evidence  that  it 
ever  became  a  law.     The  plaintiff  testified 
that  she  had  made  the  gift  under  the  im* 
presfiion  that  the  decedent  had  been  legally 
adopted  by  her.    The  coiurt  said :     "Under  the 
circumstances,  the  court  must  treat  these  par- 
ties as  if  the  act  had  passed,  and  the  exact 
effect  should  be  given  it  that  was  intended  by 
(the   foster   parents)    viz.,   that   the   child's 
name  be  changed,  to  theirs,  they  given  legal 
control  of  her,  and  she  given  the  right  to 
inherit  from   them.     There  was  nothing   in 
that  act  giving  (the  foster  parents)  the  right 
to  inherit  from  the  adopted  child.  .  It  may 
be  safely  assumed  that,  in  4e8iring  that  act 
passed,  neither  of  these  adoptive  parents  ever 
contemplated  a  contingency  arising  in  which 
they  would  inherit  from  this  waif,  who  h^d 
come  to  them  almost  as  flotsam  cast  up  from 
the  river.     The  law  is  settled  that  adoptive 
parents    do    not    inherit    from    the   adopted 
child."    In  Upson  v.  Noble,  35  Ohio  St.  655, 
the  action  was  brought  by  an  administrator 
to  determine,   as  between   conflicting  claim- 
ants, the  rightful  distribution  of  the  assets  in 
his  hands.     The  plaintiff's  intestate  was  the 
illegitiinate  child  of  one  of  the  claimants  and 
the    adopted    daughter    of    another    of    the 
claimants.     The  estate  to,  be  distributed  was 
derived  from  her  putative  father,  in  settle- 
ment of  a  proceeding  in  bastardy.    The  court 
made  a  decree  in  favor  of  the  natural  mother 
on  the  ground  that  the  statute  providing  for 
the  adoption  of  children  did  not  specifically 
give  the  adoptive  parents  the  right  to  inherit 
from  the  adopted  child  and  in  so  far  as  it 
changed  the  general  course  of  descent^  and 
distribution  of  intestate  property  it  should  be 
strictly  construed.    In  Com.  v.  Powel,  16  W. 
N.  C.  (Pa.)  297,  20  Cent,  L.  J.  343,  the  court 


quoted  with  approval  tha  opinion  of  the  lower 
court  as  follows:  "The  adopted  child  can 
inherit  equally  3#ith  (Aii^ren  hy  nttture  from 
the  adopting  parent,  because  t%e  law  ^rprees- 
ly  60  declares;  and  provides,  tilso,  that  'if 
such  adopting  parent  shall  have  other  chil- 
dren, he,  she,  or  tl^ey  shall  respectively  in- 
herit from  and  through  each  other,  as  if  all 
had  been  lawful  children  of  the  same  parent.' 
Yet  it  lias  been  held  that  such  adopted  child 
cannot  take  under  a  devise  to  the  'children' 
of  the  parent  by  adoption;  for  it  is  not  a 
child  by  nature.  .  .  .  Neither  can  the 
parent  by  adoption  inherit  from  the  adopted 
child,  for  the  Act  does  not  so  declare;  whilst 
it  does  in  express  words  confer  the  inherita- 
ble qualities  mentioned  upon  the  adopted 
child.  However  reasonable  it  might  seem 
that  the  adopting  parent,  who  acted  the  par- 
ent's part  in  cherishing,  maintaining,  and 
educating  the  child  during  infancy,  and  con- 
ferring upon  it  by  adoption  the  rights  of 
inheritance,  should  in  turn  be  capable  of 
inheriting  from  it,  rather  than  the  parent 
by  nature,  who  surrendered  the  rights  and 
duties  of  a  parent  towards  it,  this  is  an  ar- 
gument to  be  considered  only  by  the  law- 
making power.  It.  is  to  the  law  of  inherit- 
ance laid  down  by  our  Intestate  Act  that  we 
must  look  for  the  heir  of  one  who,  possessed 
of  personal  estate,  dies  unmarried  and  intes- 
tate, leaving  a  parent  surviving.  The  law 
casts  the  inheritance  in  such  case  upon  the 
father  and  mother^  or  the  survivor  of  them. 
( See  section  3  of  Act  of  April  8,  1833,  P.  D. 
807,  pi,  15.)  Consfjiiing  the  words  of  the  act 
strictly,  as  we  are  taught  to  do  in  the  adju- 
dications referred  to  as  applied  to  the  other 
Act  we  have  been  considering,  the  terms 
'father*  and  'mothei*'  can  be  applied  only  to 
the  father  and  mother  bv  nature.  Tlie  estat* 
of  the  decedent,  therefore,  in  this  case,  goes 
to  the  surviving  father." 

Practically  the  identical  questions  passed 
on  in  the  reported  case,  was  considered  by  the 
New  Jersey  Court  of  Errors  and  Appeals  in 
Heidecamp  v.  Jersey  City,  etc.  St.  R.  Co. 
69  N.  J.  L.  284,  55  Atl.  239,  101  Am.  St. 
Rep.  707.  This  is  apparently  the  only  deci- 
sion on  all  fours  with  the  reported  case, 
and  under  the  New  Jersey  statutes  a  contrary 
decision  was  reached.  It  appeared  that  the 
suit  was  brought  under  the  Death  act,  for 
the  benefit  of  the  next  of  kin,  to  recover  dam- 
ages for  the  death  of  the  plaintiff's  adopted 
daughter.  The  trial  court  held  that  the  adopt- 
ing father  was  not  the  next  of  kin,  and  that 
the  natural  mother  could  recover  nominal 
damages  only,  and  a  verdict  was  rendered  ac- 
cordingly. On  appeal  the  court  said:  "Our 
Death  act,  under  which  this  suit  is  prosecut- 
ed, provides  that  the  action  shall  be  for  the 
exclusive  benefit  of  the  widow  and  the  next 
of  kin  of  such  deceased  person,  and  the  sum 
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reoovered  shall  be  distributed  to  such  widow 
and  next  of  kin  in  the  proportion  provided 
by  law  in  relation  to  the  distribution  of  per*- 
sonal  property  left  by  persons  dying  intes- 
tate.    The  next  of  kin  in  this  act  must  be 
held  to  mean  the  next  of  kin  by  blood,  unless 
the  'Act  concerning  the  adoption  of  infants' 
impresses  upon  the  term  a  different  meaning 
as  applicable  to  this  case.   Our  'Act  concern- 
ing adoption'  (Gen.  Stat.  p.  1714,  pi.  17)  pro- 
vides 'that,  upon  the  entry  of  the  decree  of. 
adoption,  the  parents  of  the  child,  if  living, 
shall  be  divested  of  all  legal  rights  and  obli- 
gations due  from  them  to  the  child  or  children 
or  from  the  child  or  children  to  them;  and 
the  child  or  children  shall  be  free  from  all 
legal  obligations  of  obedience  or  otherwise  to 
the    parents;    and   the   adopting    parent    or 
parents  of  the  child  or  children  shall  be  in- 
vested with  every  legal  right  in  respect  i» 
obedience  and   maintenance  on  the  part  of 
the  child  or  children  as  if  said  child  or  chil- 
dren   had    been    born    to    them    in    lawful 
wedlock;    and    the    child    or    children    shall 
be    invested   with    every    legal    right,   privi- 
lege,  obligation   and   relation    in   respect   to 
education,  maintenance  and  the  rights  of  in- 
heritance to  relil  estate  or  to  the  distribution 
in  personal  estate  on  the- death  of  such  adopt* 
ing  parent  or  parents  as  if  bom  to  them  in 
lawful  wedlock.'     The  statute  expressly  in* 
vests  the  adopting  parent  with  every  legal 
right  in  respect  to  obedience  and  maintenance 
on  the  part  of  the  child  as  if  the  child  had 
been  bom  to  them  in  lawful  wedlock,  but  it 
wholly   fails'  to  bestow  upon   the  adopting 
parent  any   right  to  inherit  the   estate  of 
the  adopted  child.    That  the  draftsman  of  the 
act  did  not  intend  to  confer  any  such  property 
right  upon  the  adopting  parent  is  emphasized 
by  the  immediately  succeeding  provision  that 
the  adopted  child  shall  be  invested  with  every 
legal  right,  privilege/ obligation  and  relation 
in  respect  to  education,  maintenance  and  the 
rights  of  inheritance  to  real  estate  or  to  the 
distribution  in  personal  estate  on  the  death 
of  the  adopting  parents  as  if  bom  to  them  in 
lawful  wedlock.    The  statute  further  provides 
that,  on  the  death  of  the  adopting  parent  and 
the   subsequent   death  of  the   adopted  child 
without  issue,  the  property  of  such  adopting 
deceased    parent    shall    descend    to,    and    be 
distributed  among,  the  next  of  kin  of  said 
parent  and  not  to  the  next  of  kin  of  the 
adopted  child.    The  adopting  father  is  there- 
fore excluded  from  inheriting,  as  the  next  of 
kin  of  the  adopted  child,  not  only   by  the 
failure  of 'the  statute  to  invest  him  with  such 
right,  but  also  by  the  declaration  that,   in 
determining  who  are  the  next  of  kin  of  the 
adopted  child,  regard  is  not  to  be  paid  to  the 
fact   of   adoption;    the   next  of   kin   of   the 
adopted  child  are  his  next  of  kin  by  blood.    X 
have  found  no  authority  which  will  justify  a 
different  interpretation  of  our  statutes." 
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y.  101.  "^ 

In    harmony   with    the    reasoning    of    the 
reported  case,  however,  it  has  been  held  in 
South  Dakota  that  it  is  the  purpose  of  stat- 
utes dealing  with  adoption  to  extend  the  arti- 
ficial   relation    so    created   to   that   relation 
which  exists  by  nature,  thereby  giving  the 
adopting  parents   or   their   descendants   the 
right  of  inheritance  from  an  adopted  child  in 
preference  to   the  natural  parents  or  their 
descendants.     Calhoun  v.  Bryant,  28  S.  D. 
266,  133  N.  W.  266.    That  case  involved  the 
right  of  inheritance  from  an  adopted  child. 
It  was  conceded,  under  the  facts  of  the  case, 
that  the  adopted  mother  would  have  been  the 
sole  heir,  if  the  intestate  had  been  her  natural 
son  instead  of  an  adopted  child.     The  court 
held  her  rights  to  be  the  same  in  either  case 
and  said:     "It  is  urged  that,  in  the  absence 
of  a  statute  .specifically  declaring  that  the 
parent  by   adoption  shall   inherit   from   the 
child  adopted,  there  can  be  no  such  inherit- 
ance by  the  parent.    It  may  be  conceded  that 
the  adoptive  parent  cannot  inherit  from  an 
adopted  child  in  the  absence  of  a  statute  con- 
ferring the  right  of  inheritance.     The  exact 
question  in  this  case  is  whether  the  statute 
of  this  state,  creating  i^nd  defining  the  rights 
and  obligations  between  the  adoptive  parent 
and  the  adopted  child,  gives  the  right  of  in- 
heritance to  the  adoptive  mother.     In  this 
case,  as  in  all  the  cases  cited  by  appellant  as 
authority,   the  question   resolves  itself   into 
one  of  construction  of  statutory  provisions. 
Title  2  of  the  Civil  Code  of  this  sUte  treats 
of  the  relationship  between  parent  and  child. 
Chapter   1    of   that  title   deiines   the   right, 
duties,  and  obligations  of  children  by  birth, 
while  chapter  2  of  the  same  title  provides  the 
method  of  adoption  of  children  and  defines 
the  rights,  duties  and  obligations  of  parent 
and  child  created  by  the  proceeding.     Nei- 
ther chapter  contains  any  speoific  provision 
relating  to   the   right   of   inlieritance.     But 
section  136  of  chapter  2  provides:     'A  child, 
when   adopted,   may   take  the  {amily  name 
of  the  person  adopting.     After  adoption,  the 
two    shall   sustain    towards    each    other   the 
legal  relation  of  parent  and  child,  and  have 
all  the  rights  and  be  subject  to  all  the  duties 
of  that  relation.*     The  complete  assumption 
of  a  new  relationship  created  by  adoption  is 
emphasised  by  the  provisions,  of  section  137 
of  the  same  chapter,  which  says:     'The  par- 
ents of  an  adopted  child  are,  from  the  time 
of  adoption   relieved  of  all   parental  duties 
towards  and  of  aU(-  responsibility  for  the  child 
so  adopted,  and  have  no  right  over  it.'    Under 
the  provisions  of  the  two  chapters  the  rela- 
tionship created  between'  the  adoptive  parent 
and  the  adopted  child  in  hi  no  manner  differ- 
entiated from  the  same  relationship  arising 
from   birth.      Chapter    2   expressly    declares 
that:     'After  adoption  the  two  shall  siiiltain 
towards  each  other  the  legal  relation  of  par* 
ent  and  child  and  have  all  the  rights  and  be 
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subject  to  all  the  duties  of  that  relation.' 
There  are  no  limitations  or  qualifications  as 
to  the  relationship  created  and  no  limitations 
as  to  the  rights  of  each  with  respect  to  the 
other,  which  under  the  law  grow  out  of  the 
natural  relation.  Whatever  rights  the  natu- 
ral parent  and  child  possess  under  the  laws  of 
thiA  state  are  conferred  and  possessed  equally 
by  the  adoptive  parent  and  the  adopted  child, 
and  we  are  unable  to  conceive  of  any  refine- 
ments  of  reasoning  which  would  warrant  a 
distinction  between  the  rights,  duties,  and 
obligations  of  the  natural  parent  and  child, 
and  the  rights,  duties,  and  obligations  aria* 
ing  between  the  adoptive  parent  and  the 
adopted  child.  It  seems  clear  to  us  that  it 
was  the  legislative  intent  to  give  the  adoptive 
mother  all  the  rights  of  the  natural  mother." 
In  Foley's  Estate,  1  W.  N.  C.  (Pa.)  301, 
it  appeared  that  the  intestate  died  in  the 
state  of  Pennsylvania  leaving  certain  real 
estate.  She  was  survived  by  an  adoptive 
mother  and  her  natural  father.  The  Massa- 
chusetts act  under  which  she  was  adopted 
provided  as  follows:  "The  parents  of  the 
child  shall  be  deprived  of  all  legal  rights  as 
respects  the  child,  and  the  child  shall  be 
freed  from  all  obligations  of  maintenance  and 
obedience  as  respects  the  parents."  The  court 
said:  "Both  claimants  were  domiciled  in 
Massachusetts,  both  at  the  time  of  the  adop- 
tion and  of  the  death,  and  the  minor  must  be 
considered  to  have  had  her  domicil  there  also. 
.  .  .  The  fund  is  therefore  distributable, 
under  the  laws  of  Massachusetts,  to  the  moth- 
er by  adoption,  who  can  claim  it  in  this  pro- 
ceeding." 
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Statntea    —    Constmotioii    of    Adopted 
Statnte. 

The  construction  given  a  statute  by  the 
courts  of  the  state  from  which  it  was  adopted 
IS  strongly  persuasive,  the  presumption  being 
that  the  construction  was  also  adopted. 

[See  1  Ann.  Caa.  147.] 

Adoption    of    diildron  ^  InkoHtanee 
from  Adopted  Cldld. 

Rev.  St.  1908,  f  526,  provides  that  after  a 
decree  of  adoption  the  person  adopted  shall 
be  entitled  to  inherit  as  if  he  had  been  the 
petitioner's  child  born  in  holy  wedlock.  Sec- 
tion 529  declares  that  the  adopted  child  shall 


be  to  all  intents  and  purposes  the  child  and 
legal  heir  of  the  person  adopting  him,  while 
section  7042  also  declares  that  adopted  chil- 
dren shall  be  legalized  and  entitled  to  inherit 
aa  l^itimate  children.  Qeld>  that  an  adopted 
child  and  his  adopters  do  not,  except  in  so 
far  as  provided  by  statute,  assume  the  rela- 
tion of  parent  and  child,  and  where,  after  the 
death  of  the  adopters,  the  adopted  child  died 
leaving  no  issue,  his  relatives  by  blood  take 
in  preference  to  the  children  of  the  adopting 
parents. 

[See  note  at  end  of  this  case.] 

Error  to  Rio  Grande  County  Court: 
White,  Judge. 

Action  to  determine  heirship.  Alexander 
Russell  et  al.,  plalntUTa,  and  Catherine  Jordan 
et  al.,  defendants.  Judgment  for  defendants. 
Plaintiffs  bring  error.  The  facts  are  stated 
in  the  opinion.    Rbvebsedw 

Palmer  d  True,  Jesse  C.  Wiley  and  Albert 
Ih  Moses  for  plaintiffs  in  error. 

A.  I  J.  Jeffery  and  EdAoin  H.  Stinemeyer  for 
defendants  in  error. 

[446]  Scott,  J.:— This  is  a  case  to  de- 
termine heirship.  Nathan  Russell  by  his  first 
wife  had  three  children,  who  are  the  defend- 
ants [446]  in  error.  Subsequent  to  the  death 
of  this  wife  he  was  again  married  to  a  widow 
with  a  minor  child,  named  John  Albers.  By 
this  marriage  Russell  had  three  children,  who 
are  the  plaintiffs  in  errot  here.  The  second 
wife  died  and  thereafter  Russell,  in  the  man- 
ner provided  by  law,  adopted  her  child,  John 
Albers,  who  took  the  name  of  John  Albers 
Russell.  Russell  married  a  third  time  and 
afterwards  died  without  ias^e  from  the  third 
marriage.  The  estate  of  Ruaaell,  aside  from 
the  widow's  share,  waa  divided  eqnally  be- 
tween all  his  children,  including  the  adopted 
son.  Later,  John  Albers  Russell,  the  adopted 
son,  died  intestate, .  unmarried  and  without 
issue. 

This  proceeding  is  upon  error  to  the  county 
court  ordering  an  equal  division  of  the  estate 
of  John  Albers  Russell  between  the  six  chil- 
dren of  Nathan  Russell. 

It  is  the  contention  of  plaintiffs  in  error, 
that  being  related  by  bkMd,  :they  alone  are 
entitled  to  participate  in  the  distribution  of 
the  estate  of  John  Albers  Russell. 

It  is  said  that  by  the  conmmon  law  inherit- 
able interest  follows  the  blood.  That  adop- 
tion was  unknown  to  the  common  law,  and 
comes  from  the  civil  law.  That  H  rests  upon 
statutes  entirely,  and  while  these  statutes  do 
in  a  degree  modify  and  change  the  common 
law  rule  of  descent  and  distribution,  this 
change  goes  no  further  than  the  provision  of 
the  statute.  That  the  property  of  John  Albers 
Russell  descends,  as  would  the  property  of 
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any  other  decedent,  to  the;  next  of  kin,  except 
as  our  statutes  change  the  line  of  descent  be- 
cause of  his  adoption  by<  Natbaa  RusseJL 
Thia  must  be  jKiaoedsd  to  be  a  fair  statement 
of  the  law  upon  this  subject.  .Webb  y.  Jack- 
son, 6  Colo.  App.  211,  40  Pac.  467. 

It  is  agreed  by  counsel  that  the  question 
her»  to  be  determined  has  not  been  con^ 
sidered,  nor  have  olir  adoption  statutes  been 
constructed  in  that  respect  by  the  appellate 
[447]  courts  of  this  state.  Our  statutes  upon 
this  subject  for  consideration  here  are,  Re- 
vised Statutes  1908,  as  follows: 

Sec.  526.  ''A  decr^  of  adoption  shall  be 
rendered  and  entered  by  the  court  declaring 
such  person  the  heir  at  law  of  the  petitioner 
or  petitioners  and  entitled  to  inherit  from 
the  petitione];<  or  petitioners  any  or  all  prop- 
erty in  all  respects  as  if  it  had  been  petition* 
crs*  child  htorn  in  holy  wedlock." 

Sec.  529.  *'The  natural  parents  shall,  by 
such  order,  be  divested  of  all  legal  rights  and 
obligations  in  respect  to  the  child,  and  the 
child  be  free  from  all  legal  obligations  of 
obedience  and  maintenance  in  respect  to 
them;  such  child  shall  be  to  all  intents  and 
purposes  the  child  and  legal  heir  of  the  per- 
son BO  adopting  him  or  her,  entitled  to  all  the 
rights  and  privileges  and  subject  to  all  the 
obligations  of  a  child  begotten  in  lawful  wed- 
lock; but  upon  the  decease  of  such  person 
and  the  subsequent  decease  of  such  adopted 
child  without  issue,  the  property  of  such 
adopting  parent  shall  descend  to  his  or  her 
next  of  kin,  and  not  to  the  next  of  kin  of 
such  adopted  child." 

Sec.  7042.  "Legally  adopted  children  shall 
be  to  all  intents  and  purposes,  children  and 
legal  heirs  of  the  person  so  adopting  them, 
entitled  to  inherit  as  fully  as  children  of  the 
foster  parents  begotten  in  lawful  wedlock, 
and  in  case  any  such  adopted  child  Shall  die, 
leaving  no  husband,  wife  or  children,  then 
the  foster  parents  shall  inherit  as  though 
such  adopted  child  had  been  a  child  of  such 
foster  parents  born  in  lawful  wedlock." 

Sec.  526  was  enacted  in  1885,  and  appears 
to  have  been  adopted  bodily  from  the  Ohio 
statutes.  The  statute  was  constructed  by  the 
supreme  court  of  Ohio  before  it  was  enacted 
by  our  legislature.  It  has  been  held  by  this 
court  that  prior  construction  under  such 
circumstances  is  at  least  strongly  persuasive 
upon  the  courts  of  this  state,  [448]  for  the 
reason  that  the  presumption  is  that  the  law 
was  enacted  in  the  light  of  the  construction 
given  it  by  the  courts  of  the  state  from  which 
the  statute  was  taken; 

The  supreme  court  of  Ohio  in  an  opinion 
rendered  in  1880,  in  the  case  of  Upson  y. 
Noble,  85  Ohio  St.  655,  in  construing  the  stat-' 
ute  that  now  constitutes  our  Section  529,  Kev. 
Stat.  1908,  said: 

"This  statute,  ih  so  far  aS  it  changes  the 
genera]  course  of  descents  and  distribution  of 
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intestate  property,  and  ignores  all  merit  on 
account  of  blood,  should  be  strictly  con- 
strued. And  while  we  find  in  It  a  clear  dec- 
laration that  the  adopted  child  9hall  be  the 
'legal  heir'  of  its  adopting  parents,  there  is 
no  express  provision  that  it. shall  be  capable 
of  inheriting  from  aJOiy  other  person,  or  of 
transmittiiig  an  inheritance  to  any  one.  It 
is  true  that  it  is  declared  to  be  the  'child,'  to 
all  legal  intents  and  purposes,  of  the  adopt- 
ers, as  if  begotten  in  lawful  wedlock;  but  if  the 
relation  thereby  created  was  intended  to  bring 
the  parties  to  it  within  the  operatioa  of  the 
general  statute  regulating  descents  and.  dis- 
tribution of  estates,  the  additional  words,  'and 
legal  heir  of  his  or  her  adopted  or  adopters,' 
would  have  been  entirely  super^uous.  Now, 
as  we  cannot  a^umjB  that  these  additional 
words  were  not  intended  to  have  an  operation, 
which  the  statute  without  them  would  not 
have,  their  use  suggests  that  the  word  'child' 
was  not  used  in  the  sense  of  'heir'  within  the 
meaning  of  the  general  statute  relatii^  to 
descents  and  distribution.  And  when  we  con- 
sider the  context  the  truth  of  the  suggestion 
is  made  quite  palpable.  It. is  declared  that  by 
such  order  the  natural  parents  shall  be  divest- 
ed of  all  legal  rights  and  obligations  in  re- 
spect to  such  child,  and  the  child  shall  be  free 
from  all  legal  obligations  of  obedience  and 
maintenance  in  respect  to  them,  and  shall  be, 
to  all  intents  and  purposes,  the  child  .  .  . 
of  his  or  her  adopter,  [449]  thus  showing  that 
the  legislature  was  dealing  .with  personal 
rights  and  duties  growing  out  of  the  relation 
of  parent  and  child,  by  transferring  them 
from  the  natural  to  the  adopted  relation." 

The  doctrine  of  this  case  was  later  affirmed 
by  the  same  court  in  the  case  of  Phillips  v. 
McConica,  59  Ohio  St..l,  51  N,  £.  445,  69  Am. 
St.  Rep.  753,  and  wherein  further  reasons 
were  advanced  in  support  of  it.  The  court 
said: 

"True,  section  3140,  Rev.  Stat,  provides 
that  such  adopted  child  'shall  be  to  all  intents 
and  purposes  the  child  and  legal  heir  o^  the 
person  so  adopting  him  or  her,  entitled  to  all 
the  rights  and  privileges,  and  subject  to  all 
the.  obligations,  of  a  child  of  such  person,  be- 
gotten in  lawful  wedlock.'  But  this  is  far 
from  providing  tl\at  such  adopted  child  shall 
be  the  issue  of  the  adopter,  and.  of  his  blood 
and  of  the  blood  of  his  ancestors.  It  was 
well  said  in  Upson  v.  Noble,  35  Ohio  St.  658, 
that  in  passing  the  adopting  statute  'the  legis- 
lature was  dealing  with  personal  riglits  and, 
duties  growing  out  of  the  relation  of  parent 
and  child,  by  transferring  them  from  the 
natural  to  the  adopted  relation.'  The  statute 
enables  the  adopted  child  to  inherit  from  its 
adopter,  but  not  through  him.  Tlie  statute 
does  not  make  the  adopted  child  the  heir  of 
the  ancestors  of  its  adopter,  and  the  right  of 
the  adopted  child  to  inherit  cannot  be  extend- 
ed beyond  where  the  statute  has  fixed  it.    The 
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statute  in  this  regard  must  be  strictly  con- 
strued, as  held  in  36  Ohio  St.  658.  Adoption 
does  not  change  the  law  of  descent  and  dis- 
tribution as  to  the  propferty  of  the  ancestors 
of  the  adopter.  Quigley  v.  Mitchell,  41  Ohio 
St.  376.  The  ancestors  of  the  adopter  are 
presumed  to  know  their  relatives  by  blood, 
and  to  have  them  in  mind  in  the  distribution 
of  their  estates,  either  by  will  or  descent,  but 
they  cannot  be  expected  to  keep  informed  as  to 
adoption  proceedings  in  the  probate  courts  of 
the  counties  of  this  state;  and  to  [450]  allow 
an  adopted  child  to  inherit  from  the  ancestors 
of  the  adopter  would  often  put  property  into 
the  hands  of  unheard  of  adopted  children, 
contrary  to  the  wishes  and  expectations  of 
such  ancestors." 

It  will  be  seen  that  the  conclusion  reached 
in  these  cases,  the  relation  created  by  adop- 
tion is  regarded  as  personal  between  the 
adopting  parent  and  adopted  child.  That 
while  the  statute  makes  the  adopted  child  an 
heir  of  the  adopting  parent,  and  provides  that 
if  the  adopted  child  shall  die  without  mar- 
riage or  issue,  his  estate  shall  go  to  the  adopt- 
ing parent,  the  provision  does  not  apply  to 
the  heirs  of  the  adopting  parent,  and  in  such 
case  the  general  law  of  descent  applies. 

The  doctrine  of  the  Ohio  cases  is  supported 
by  the  following  among  other  authorities: — 
Helms  V.  Elliott,  89  Tenn.  446,  14  S.  W.  930, 
10  L,R.A.  636;  Hockaday  v.  Lynn,  200  Mo. 
456,  9  Ann.  Cas.  776,  98  S.  W.  585;  118  Am. 
St.  Rep.  672,  8  L.R.A.(N.S.)  117;  Boaz  v. 
Swinney,  79  Can.  332,  99  Pac.  621;  Hole  v. 
Robbins,  53  Wis.  514,  10  N.  W.  617;  Van 
Derlyn  v.  Mack,  137  Mich.  146,  100  K  W. 
278,  66  L.R.A.  437,  109  Am.  St.  Rep.  669,  4 
Ann.  Cas.  879. 

But  the  statutes  of  the  several  states  are 
widely  different  in  the  matter  of  adoption  of 
children  and  there  is  likewise  striking  want 
of  uniformity  of  opinion  concerning  similar 
statutes. 

The  following  cases  among  others,  take  a 
contrary  view  from  that  adopted  in  the  above 
cited  cases. — Humphries  v.  Davis,  100  Ind. 
274,  50  Am.  Rep.  788;  Hilpire  v.  Claude,  109 
la.  159,  80  N.  W.  332,  46  L.R.A.  171,  77  Am. 
St.  Rep.  524;  Flannigan  v.  Howard, '200  III. 
396,  65  N.  E.  782,  69  L.R.A.  664,  93  Am.  St. 
Rep.  201;  Calhoun  v.  Bryant,  28  S.  D.  266, 
333  N.  W.  266;  Swick  v.  Coleman,  218  111.  33, 
75  N.  E.  807. 

For  the  reasons  above  stated,  and  because 
of  the  seeming  weight  of  authority  in  support 
thereof.  We  have  adopted  the  reasoning  of  the 
Ohio  authorities. 

[451]  The  judgment  is  reversed.     Former 
opinion  withdrawn. 
In  bane. 


KOTE« 


S«ooesai«]i  to  Estate  Inkerlted  frm 
Foster  Poreiit  hj  Adopted  Child  Wks 
Dies  witlLont  Issue. 

The  earlier  cases  discussing  the  right  of 
succession  to  an  estate  inherited  from  a  foster 
parent  by  an  adopted  child  who  dies  without 
issue    are   CQllected    in    the   note  to  Lanier- 
man  v.  Vanzile,  Ann.  Cas.  1914D  563.    The 
present  note  reviews  the  few  recent  esses  on 
this  point.    The  right  of  inheritance  from  an 
adopted  child  as  between  natural  parents  and 
adoptive  parents  ,or  their  descendants,  where 
the  estate  is  derived  from  some  source  other 
than  the  adoptive  parents,  is  discussed  in  the 
note  to  Carpenter  v.  Buffalo  General  Electric 
Co.,  reported  ante,  this  volume,  at  page  754. 
As  to  the  right  of  the  diild   of   an   adopted 
person  to  inherit  from  the  adoptive  parent,  see 
the  note  to  In  re  Walworth,  Ann.  Cas.  1914C 
1223. 

The  decision  in  the  reported  case  constmea, 
apparently  for  the  first  time,  the  statute  oi 
Colorado  with  reference  to  the  succession  to 
the  estate    of    an    adopted  child.    It  is  in 
harmony  with  the  cases  holding  that  in  lo 
far  as  such  statutes  modify  the  common-law 
rule  of  desert  and  distribution  the  change 
goes  no  further  than  the  express  provision  of 
the  statute,  and  holds  that  a  provision  thai 
if  an  adopted  child  shall  die  without  marriage 
or  issue,  his  estate  shall  go  to  the  adopting 
parent,  does  not  apply  to   the   heirs   of  the 
adopting  parent,  and  that  the    brothers  and 
sisters  by  blood  of  the  adopted  child  are  en- 
titled to  participate  in  the  distribution  of  his 
estate  to  the  exclusion  of  the  children  of  the 
adopting  parent  though  the  estate  was  derived 
from    the    parent.      Likewise    in    Fisher  t. 
Browning,  107  Miss.  729,  66  So.  132,  it  was 
held  that  the  brothers  and  sisters  of  an  adopt- 
ed child  inherited  her  estate  to  the  exclusion 
of  her  adoptive    mother.     The    court    said: 
"We  cannot  subscribe   to   the   doctrine   that 
an  adoptive  parent  inherits  from  an  adopted 
child  to  the  exclusion  of  its  blood  relatives. 
We  think  that  the  property  inherited  by  an 
adopted  child  goes  to  the  child  in  fee  simple, 
and  upon  its  death  the  property  descends  ac- 
cording to  the  law  of  descent  and  distribu- 
tion of  this  state,  which  would  be  to  its  blood 
relatives.    .     .     .    The  law    on   adoption  of 
children  is  in  derogation  of  the  common  law, 
and  unless  the  statute  of  the  state  provides 
for  descent  and  distribution  from  an  adopted 
child  to  go  to  the  adoptive  relatives  in  prefer- 
ence to  the  natural  relatives,  we  are  of  the 
opinion  that  the  natural  relatives  or  blood 
kin  inherit  in  preference  to  the  adoptive  kin." 
However,  in  Warner  v.  King,  267  111.  82, 107 
N.  E.  837,  the  court  construed  a  statute  re 
lating  to  the  suocession  of  an  estate  of  as 
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adopted  child  providing  ad  follows:  '"Hie 
parents  by  adoption  and  their  heirs  shall 
take  by  descent,  from  any  child  adopted 
under  this  or  any  other  law  of  this  state  for 
the  adoption  of  children,  and  the  descendants, 
and  husband  or  wife,  of  such  child,  only  such 
property  as  he  has  taken  or  may  hereafter 
take  from  or  through  the  adopting  parents, 
or  either  of  them,  either  by  gift,  bequest,  de- 
vise  or  descent,  with  the  accumulations,  in- 
come and  profits  thereof;  and  all  laws  of 
descent  and  rules  of  inheritance  shall  apply  to 
and  govern  the  descent  of  any  such  property, 
the  same  as  if  the  child  were  the  natural 
child  of  such  parents;  but  the  parents  by 
adoption  and  their  heirs  shall  not  inherit  any 
property  which  such  child  may  take  or  have 
taken,  by  gift,  bequest,  devise  or  descent,  from 
his  kindred  by  blood."  It  was  held  that  the 
foster  mother  inherited  the  estate  of  the  de- 
cedent to  the  exclusion  of  her  natural  parents. 
The  principal  point  discussed,  however,  was 
whether  the  intestate  could  be  considered  an 
adopted  child  under  the  statutes  of  Illinois. 


V. 


South  Carolina  Supreme  Court — ^April  23, 

1914. 
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Judieial  Bulmm  —  Rlfflit*  of  Wntchmuvr  ^ 
Tiase  to  Ezaatimo  Title. 

A  master  in  chancery  in  selling  land  under 
a  decree  only  allowed  the  purchaser  three 
hours  in  which  to  comply  with  the  terms  of 
sale,  and,  upon  noncompliance  within  that 
time,  resold  the  property.  Held,  tliat  the 
purchaser  was  not  allowed  a  reasonable  time 
to  examine  the  title,  and  hence  the  resale 
was  a  nullity. 

[See  note  at  end  of  this  casej 

Appeal  from  Common  Pleas  Circuit  Court, 
Walterboro:     DeVore,  Judge. 

Action  to  sell  lands  to  pay  debts.  Perry 
G.  Smith,  administrator,  plaintiff,  and  Owens 
H.  Smith  et  al.,  defendants.  From  judgment 
rendered,  defendant  Sophia  A.  Stack  appeals. 
Reversed. 

[242]  The  facts  are  thus  stated  in  the 
decree  of  his  Honor,  the  Circuit  Judge: 

**Thi8  was  an  action  by  Perry  O.' Smith, 
administrator  of  Ann  £.  Murrell,  and  in  his 
own    right,   against   the   defendants,   as   her 
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heirs  at  law;  the  object  being,  among  other 
things,  to  obtain  the  sale  of  certain  real 
estate  owned  by  the  intestate  for  the  pay- 
ment of  her  debts,  and  for  the  partition  and 
distribution  of  the  proceeds  of  sale  among 
the  parties,  .  according  to  their  respective 
rights.  The  cause  was  heard  originally  be- 
fore presiding  Judge  T.  S.  Sease,  and  his 
decree  was  filed  on  February  3,  1912.  This 
decree,  among  other  things,  contained  this 
provision:  That  the  two  tracts  or  parcels 
of  [243]  land,  situated  and  located  in  the 
county  of  Orangeburg,  be  sold  by  C.  O.  Hen- 
derson, Esq.,  master,  on  sales  day  in  March, 
1912,  or  some  convenient  sales  day  thereafter, 
to  be  named  by  plaintiff's  attorneys,  at  the 
courthouse  at  Orangeburg,  S.  C,  at  the  usual 
hour  for  making  public  sales,  for  one-half 
cash,  balance  on  a  credit  of  one  year,  and 
be  secured  by  bond  and  mortgage  of  premises 
sold,  with  interest  from  date  of  sales.  That 
in  the  event  of  the  feiilure  of  the  purchaser 
or  purchasers  to  comply  with  the  terms  of 
'  sale,  that  the  said  master  do  resell  the  same 
on  the  said  sales  day,  or  some  convenient 
sales  day,  to  be  named  by  plaintifiTs  attor- 
neys, until  compliance  be  had. 

''Soon  after  the  filing  of  the  decree,  these 
lands  were  duly  advertised  for  sale  on  sales 
day  in  March  by  the  master  for  Colleton 
county.  Within  the  time  allowed  by  law, 
notice  of  intention  to  appeal  on  the  part  of 
the  part  of  the  defendants.  Stacks,  was  served 
upon  the  plaintifTs  attorneys.  No  further 
step  was  taken  until  the  latter  part  of  Feb- 
ruary. At  that  time,  but  on  what  particular 
day  does  not  appear,  the  attorneys  for  the 
Stack  defendants,  who  had  given  notice  of 
their  intention  to  appeal  to  the  Supreme 
Court,  gave  the  plaintiff's  attorneys  notice 
that  on  March  2d,  they  would  move  before 
Judge  Robert  E.  Copes,  at  Orangeburg,  S.  C, 
for  an  order  fixing  the  amount  of  the  under- 
taking to  be  given  by  the  appellants  in  order 
to  stay  the  sale.  .  .  . 
'  "Judge  Copes  made  an  order  fixing  the 
amount  of  the  undertaking  at  $1,000,  and 
providing  that  the  same  should  be  ap- 
proved *by  the  clerk  of  Court  in  order 
to  stay  the  sale  of  the  rear  estate  aforesaid, 
as  provided  by  statutes  in  such  case  made 
and  provided.'  On  Monday  morning,  March 
4th,  the  day  on  which  the  sale  was  to  be 
had  at  Orangeburg,  the  appellant's  attorneys 
handed  to  the  clerk  of  the  Court  for  Colleton 
county  the  undertaking;  such  undertaking 
being  in  the  sum  of  $1,000,  made  payable  to 
the  clerk  of  Court  for  Colleton  county,  and 
npproved  by  the  clerk  of  Court  for  Orange- 
burg county,  and  dated  on  February  20,  1912 

[244]  ''At  the  usual  hour  for  holding  sales 
on  Monday,  March  4th,  the  master  for  Colle- 
ton  county   sold   these  lands   in   accordance 
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with  the  decree  of  Judge  Sease.  Before  the 
bidding  commenced,  he  made  public  announce- 
ment that,  'under  the  terms  of  the  decree,.! 
should  require  compliance  with  the  terms  of 
sale  within  three  hours,  and  that  I  would 
be  at  the  office  of  Glaze  &  Herbert,  wheire 
compliance  could  be  made,  and,  if  compliance 
was  not  had  at  that  time,  the  property  would 
again  be  offered  for  sale  on  the  same  day, 
at  the  risk  of  the  former  purchaser,  as  provid- 
ed in  the  decree.'  The  property  was  th^n 
offered  for  sale,  and  was  bid  in  by  Ai  J. 
Hydrick,  Jr.,  Esq.,  an  attorney,  for  Sophia 
A.  Stack,  the  wife  of  D.  D.  Stack,  one  of  the 
defendants,  for  the  sum  of  $6,00Q.  T}^e  pur- 
chaser did  not  comply  with  the  terms  ol  the 
sale  within  .the  time  stipulated  by  the  master, 
and  made  no  offer  to  comply,  and  at  the  ex* 
piration  of  the  time  specified  by  tl^e  master 
he  i^ain  offered  the  property  for  sale,  and  the 
same  was  bid  off  by  W.  B.  Gruber,  Esq.,  one 
of  the  plaintiff's  attorneys,  for  the  sum  of 
$1,200.  Mr.  Gruber  subsequeptly  assigned 
his  bid  to  J.  G.  Padgett,  Esq.,  and  Mr.  Pad-  - 
gett  complied  with  the  term«  of  the  sale,  and 
the  master  executed  title  to  him.  From  the 
proofs  submitted  to  me  on  the  hearing,  I  ani 
satiafied,  aq  a  matter  of  fact,  that  Mr.  Hy- 
drick's  bid  for  Sophia  A.  Stack  was  at  the 
request  of  the  attorneys  for  the  Stacks,  and 
that  that  hid  i«  not  entitled  to  be  treated 
as  a  hona  fide  offer  for  the  property.     .    .     ." 

His  Honor,  the  Circuit  Judge,  concluded 
his  decree  by  ordering  that  the  master's  re- 
port of  sale  be  confirmed. 

Mr.  A.  J.  Hydrick,  Jr.,  made  the  following 
affidavit,  which  shows  what  took, place  when 
the  property  was  sold :  ''Personally  appeared 
before  me  A.  J.  Hydrick,  Jr.,  who,  being  duly 
sworn,  says  that  he  is  and  was  at  the  times 
hereinafter  mentioned  a  practicing  attorney 
at  the  Orangeburg  bar,  in  the  county  of 
Orangeburg,  in  said  State.  The  deponent  was 
present  when  C.  G.  Henderson,  master  of  Col- 
leton county,  offered  for  sale  certain  real 
estate  in  the  above  entitle^  [246]  cause  in 
front  of  the  courthouse  at  Orangeburg,  S.  C, 
at  about  12  o'clock  m.,  on  sales  day  in  March 
of  1912,  and  that  at  said  sale  he  became  a 
purchaser  of  said  property  as  att(H*ney  for 
Mrs.  Sophia  A.  Stack;  that,  immediately 
prior  to  the  time  when  the  said  master  offered 
the  said  property,  certain  notices  protesting 
and  objecting  to  the  sale  were  offered  and 
made  known  to  the  bidders,  and  to  Messrs. 
Brantley  and  Zeigler  and  W.  C.  Wolfe,  attpr: 
neys  for  certain  of  the  parties  in  said  cause ; 
that  these  notices  were  read  either  by  M.  E. 
Zeigler,  Esq.,  ThoB..F.  Brantley,  Esq.,  or  W. 
C.  Wolfe,  Esq.,  or  by  two  of  them.  Deponent 
does  not  remember  and  cannot  say  positively 
which,  one  or  two  of  these  gentlemen  actually 
read  the  notices,  but  remembers  that  certain 
protests  were  read.  .  .  .  Deponent  furr 
ther  remembers  that  the  master  demanded  of 


hix^  an  immediate-  compliance  on  the  part  of 
his  client,  whereupon  deponent  stated  that  be 
could  not  advise  his  client  to  comply  until  he 
had  an  opportunity  to  examine,  the  title  to 
the  aaid  property,  whereupon  the  master  an- 
nounced,  if  the  bids  were  not  complied  with 
by  2  o'clock  p.  m.  of  that  day,  that  he  would 
resell  the  property;  that  deponent  did  not 
aj^tend  a  resale  of  the  property  at  2  o'clock 
I^jm.,  nor  was  he  among  the  bidders  at  that 
time,  noir  did  he  make  any  bid  or  bids  thereoa. 
( Signed )     A.  J.  Hydrick,  Jr." 

There  are  other  afiidavits  substantially  to 
the  same,  effect. 

A.. J.  Hydrick,  Jr.,  Robert  B.  Copes,  W.B 
Martin,  Brantley  4  Zeigler  and  Wolfe  d 
Perry  for  appellant. 

Howell  d  Oruher  ior  lespondent. 

[246]  Gary,  C.J.  {after  stating  thefacU). 
— The  practical  question  is  whether  there  waa 
error  in  the  resale  of  the  property  after  it 
was  bid  by  Mr.  A.  J.  Hydrick,  Jr.,  as  attor- 
ney for  Mrs.  Sophia  A.  Stack. 

In  Virginia-Carolina  Chemical  Co.  v.  Mc- 
Lucas,  87  S.  C.  350,  69  S.  E.  670,  the  Court 
says:     "The  principle  is  well  settled  in  this 
State  that  a  purchaser  of  land,  under  a  de- 
cree rendered  by  t^e  iOovgrt,  in  the  exercise 
of  its  chancery  jurisdiction,  is  entitled  to  a 
reasonable  time,  after  bidding  off  the  prop- 
erty, to  ascertain  whether  thl^tltle  is  definite" 
— citing  the  case  of  Mitchell  v.  Pinckney,  13 
S.  C.  212.    To  the  same  effect  is  the  case  of 
Fuller  v.  Missroon,  36  8.  C.  314,  14  S.  E.  714, 
in  which  the  Court  announced  the  principle 
that  %  purchaser  at  a  sale  for  partition  is 
entitled  to   have  the  title  examined,  and  a 
report  made  thereon  by  the  master. 
-  The  facts  unquestionably  show  ^at  Sophia 
A.  Stack  was  not  allowed  a  reasonable  time 
within  wh\ch  to  examine  the  title,  and  the 
authorities  just  cited  sustain  the  proposition 
t^at  the  resale  of  the  property  by  the  master 
was  a  nullity. 

It  is  the  judgment  of  this  Court  that  the 
judgment  of  the  Circuit  Court  be  reversed, 
and  that  Sophia  A.  Stack,  appellant,  be  al* 
lowed  20  days  after  the  remittitur  is  aeat 
down  within  which  to  comply  with  the  terms 
of  the  sale  under  which  property  was  aold; 
that,  if  she  fails  to  comply  with  the  terms  of 
sale  within  that  time,  then  the  property  shall 
be  resold  upon  the  terms '  mentioned  in  tbe 
decree. 

Eraser,  J.,  concurs  in  the  result. 


KOTE. 

Risbt  of  Pweliaser  at  J«tf  olal  Bale  ts 
Reasomablo  Time  to  Ezaaiaiiio  Title. 

A  reasonable  time  in  which  to  examine  the 
title  should  be  given  to  the  purchaser  at  a 
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judicial  sale.  Warren  y.  Batenian,  Flan;  A; 
Kd.  (Ire.)  189;  BueU  v.  Kanawha  Lumber 
Corp.  186  Fed.  109, 109  C.  C.  A.  194;  Mitchell 
T.  Pinckney,  13  S.  C.  203;  People's  Bank  v. 
Bramlctt,  68  S.  C.  477,  36  S.  E.  912,  79  Am. 
St.  Rep.  855;  VTrgin5a-Carolina  Chemical  Co. 
V.  McLucas,  87  S.  C.  350,  69  S.  E.  670.  And 
see  the  reported  case.  See  also  Warren  y. 
Bateman,  Flan.  &  Rel.  (Ire.)  189;  Dunscomb 
T.  Hoist,  13  Fed.  11;  Beavers  y.  Nelson,  162' 
Ky.  319f,  153  S.  W.  428.  Thus  in  Buell  y. 
Kanawha  Lumber  Corp.  dupra,  an  order  for^ 
feiting  a  deposit  made  in  connection  with  a 
bid  was  set  aside.  The  court  said:  "It  is 
quite  apparent  that  there  were  defects  in 
some  of  the  titles  to  the  lands  seld,  and  as 
the  purchaser  had  been  giten- reasonable  time 
to  investigate  said  titles,  and  as  the  practice 
under  the  procedure  in  the  district  of  South 
Carolina  recognizes  the  right  of  a  purchaser 
to  show  defects  In  title,  and,  if  shown,  to  be 
excused  from  oomplytng  with  the  purchase, 
we  think  the  appellant  should  not  have  been 
decreed  to  comply  with  its  bid.**  And  in  Mit- 
chell y.  Pinckney,  13  8.  C.  203,  the  court  said 
tersely:  "Reasonable  time  is  always  given 
for  the  examination  of  titles,  and,  if  neces- 
sary, a  reference  will  be  ordered."  So  in 
People's  Bank  y.  Bramlett,  58  S.  0.  477,  36 
S.  E.  912,  79  Am.  St.  Rep.  865,  the  Court 
said :  "Hie  general  doctrine  id,  that  one  who 
agrees  ttt'  purchase  land  will  be  allowed  « 
reasonable  opportunity  to  investigate  the 
title,  arid  if  he  finds  that  the  title  fails  as  to 
a  portion,  or  there  is  a  defect  in  the  title,  he 
will  be  allowed  to  rescind  the  trade  or  an 
abatement  from  the  purchase  price.^'  See  to 
the  same  effect  Virginia-Carolina  Chemical 
Co.  V.  McLucas,  87  S.  C.  350,  69  S.  E.  670. 

In  substantial  accord  with  the  foregoing 
caaea  is  Beavers  v.  Nelson,  162  Ky.  319,  163 
8.  W.  428,  wherein,  while  St  was  not  held 
explicitly  that  a  pui^chaser  should  have  a  rea- 
sonable time  for  examining  a  title,  the  court 
said:  ''Purchasers  at  judicial  sales  are  not 
required  to  examine  the  title  to  the  property 
before  they  bid.  Were  this  the  rule  many 
persona  ^ouM  be  deterred  from  bidding."  And 
in  Dunscomb  y.  Hoist,  13  Fed.  11>  it  appeared 
that  the  purchaser  of  land  at  a  marshal's 
Bale  declined  to  complete  the  purchase  under 
the  advice  of  counael,  who  examined  the  title 
to  the  land  for  him.  Holding  that  the  p«r« 
chaser  should  be  relieved  from  complying  with 
his  bid  the  court  said:  "Under  such  circum^ 
stances  a  purchaser  has  a  right  to  require  a 
good  title,  and  will  not  be  compelled  to  torn* 
plete'his  purchase  if  such  title  cannot  be 
given.  -The  usual  course  in  sueh  cases  is  to 
direct  a  referenee,  as  has  been,  done  here,  and 
if  it  appears  that  the  title  is  not  good,  and 
cannot  be  made  perfect  by  deeds  fironi  the  par* 
ties  in  the  suit  before  the  court,  to  relieve 
the  purchaser  from  his  bid  and  order  a  resala 
of  the  property." 
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in  Fuller  y.  MiJssroon,  35  S.  C.  314, 
14  S.  E.  714,  the  court  upheld  a  sale 
made  by  the  agent  of  a  master  wherein  it 
appeared  among  other  facts  that  two  weeks 
had  been  allowed  to  the  purchaser  for  the 
examination  of  the  title* 
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GRAHITE  STATE  FIRE  INSUBAKCE 

COMPANT. 

Maine  Supreme  Judicial  Court — ^December  10* 

1913. 


Ill  Me.  276,'  89  AtL  8. 


Fire  Insuranee  «•  Forfeiture  for  Va- 
oanoy  ^  Effect  of  Subsequent  Oeou« 
panoy. 

Fire  insurance  policies  in  the  Maine  standi 
ard  form,  expiring  in  December,  1913,  and 
December,  1914,  provided  that  they  should 
be  void  if  the  premises  should  become  vacant 
and  so  remain  for  more  than  30  dajjrs  without 
the  previous  assent  of  the  insurer  in  writing. 
The  premises  were  vacant  without  such  as- 
sent from  January  31,  to  June,  1912,  after 
which  they  were  occupied  until  July  28,  1912,' 
when  the  loss  occurred.  Rev.  St.  c.  1,  §  6, 
par.'l,  provides  that  words  and  phrases  shall 
be  construed  according  to  the  common  mean* 
ing  of  the  language.  Held,  that  the  word 
"void''  meant  null,  of  no  effect,  and  thjat  the 
force  of  the  provision  did  not  depend  upon 
an  increase  of  risk,  but  that  the  va^tancy 
worked  a  forfeiture  and  not  merely  a  sus- 
pension of  risk,  so  that  the  subsequent  occu- 
pancy did  not  revive  the  policy. 

[See  note  at  end  of  this  case.] 

Waiyer  of  Forfeiture. 

An  insurer  misy  waive  a  breach  of  a  provi* 
sion  for  forfeiture  in  case  of  vacancy  without 
its  assent. 


On  report  f roan ,  Supreme  Judicial  Court, 
Haacock  county. 

Action  OB  fire  insurance  policies.  Clifton 
£.  DoUiver,  plaintiff,  and  Granite  State  Fire 
Insurance.  Company,  defendant.  Case  report- 
ed to  X4GIW  Court.  The  jfaets  are  stated  in  the 
opinioBi    JUD&HENT  lor  delendant. 

Bdtcard  S.Clwrk  for  plaintiff. 
Joh/i^  E»  Nelson  for  defendant. 

[276]  CoHNisB,  J4 — Several .  questions  are 
raised  in  defense  to*  this  action,  on  two  fire  in- 
surance policies,  but  it  is'  neoeas|iry  for.  this 
oonrt  to  -consider  only  one,  nameiy,  the  legal 
effect' of  the  breach  of  oontraot  as  to-otou; 
pancy. 
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The  policies  were  dated  respectively  Decem- 
ber 8,  1909,  i^nd  December  13,  1911,  were 
issued  for  a  term  of  three  years,  and  covered 
farm  buildings  in  the  town  of  Trenton. 
When  the  first  policy  was  issued  the  plaintiff 
was  living  with  his  family  upon  the  premises 
and  making  his  home  there.  In  June,  1910, 
he  moved  with  his  family  to  Bar  Harbor  and 
has  since  resided  in  that  town  but  he  claims 
to  have  kept  workmen  as  tenants  in  the  in- 
sured premises  until  [277]  about  January  1, 
1912,  and  we  think  the  evidence  fairly  sup- 
ports this  contention.  The  buildings  therefore 
Were  occupied  when  the  policies  were  issued^ 
I  On  January  1,  1912,  the  premises  being  then 
unoccupied,  the  plaintiff  secured  thirty-day 
vacancy  permits  from  the  defendant's  agent, 
which  expired  January  31,  1912.  But  the 
premises  remained  unoccupied  until  June  18, 
1912,  when  otkei'  workmen  for  the  plaintiff 
entered  into  possession  and  continued  to 
occupy  the  buildings  until  July  28,  1912,  wheiv 
the  fire  occurred. 

The  policies  were  of  the  Maine  Standard 
form  adopted  by  the  legislature  in  1895,  and 
each  contained  the  usual  provisipn:  "this 
policy  shall  be  void  ...  if  the  premises 
hereby  insured  shall  become  vacant  by  the  re- 
moval of  the  owner  or  occupant,  and  so  re- 
main vacant  for  more  than  thirty  days  with- 
out such  assent,''  such  assent  having  been 
previously  defined  as  "in  writing  or  in  print 
of  the  Company."  It  being  conceded  that  the 
written  assent  to  vacancy  issued  on  January 
1,  1912,  expired  on  January  31,  1912,  and  that 
no  other  permit  was  given,  it  follows  that  by 
their  own  terms  the  policies  were  rendered 
void,  because  of  the  subsequent  vacancy  ex- 
tending to  June  18,  1912,  unless  as  claimed 
by  the  learned  counsel  for  the  plaintiff,  the  re- 
occupation  begun  on  Jui^e  18,  and  continued 
till  the  time  of  the  fire,  of  itself,  revivified 
the  contract  and  restored  the  plaintiff  to  his 
former  rights.    Did  it  have  that  legal  effect? 

This  is  a  question  raised  sharply  for  the 
first  time  in  this  State  and  because  of  its 
consequences  is  deserving  of  the  most  careful 
consideration.  Especially'  is  this  true  because 
the  decisions  in  other  jurisdictions  are  not  in 
harmony. 

The  policy  contains  eleven  distinct  condi- 
tions, the  violation  of  any  one  of-  which, 
renders  it  Void.  One  of  these,  false  repre- 
sentation In  the  application,  relates  t6  mat- 
ters antedating  the  p6licy;  nine  others,  Viz.: 
other  insurance,  removal,  increase  of  risk, 
sale,  vacancy  for  more  than  thirty  days, 
manufacturing  establishments  running  later 
than  nine  o'clock  P.  u,,  or  ceasing  operations 
more  than  thirty  days;  keeping  of  gunpowder 
or  other  like  articles  contrary  to  law;  keep* 
ing  of  camphene,  bentine,  naptha  or  other, 
chemical  oils,  ali  relate  to  matters  while  the 
policy  ia  in  loroe;  whUe  the  eleventh^  fraud, 


relates  to  acts  either  before  or  after  the  Iosm. 

[278]  An  exaqiination  of  the  authorities 
reveals  the  fact  that  in  some  states  the  courts 
have  held  that  the  breach  of  these  oonditiou 
does  not  render  tlie  policy  void  but  merely 
suspends  its  operation,  and  when  the  breach 
ceases,  the  policy  again  attaches.  They 
make  it  a  ease  of  suspended  animation  rather 
than  of  death.  But  it  would  seem  that  in 
order  to  do  this  they  ignore  the  plain  words 
Qf  the  contract  and  seek  to  reach  a  conclusioD 
which  under  the  oircumstanoes  might  seem 
fairer  ta  the  assured,  working  out  what  they 
conceive  to  be  "substantial  justice." 

The  reasons  given  for  these  decisions  do 
not  commend  themselves  to  our  judgment.  In 
some  cases  the  later  decisions  are  based  up<m 
earlier  ones  arising  under  a  different  fona 
of  policy  where,  the  temporary  suispension 
was  expressly  provided  for,  but  the  distinc- 
tion is  not  noted,  or  if  noted,  the  earlier  is 
followed,  notwithstanding  tlie  changed  con- 
tract. 

For  instance,  three,  early  eases  are  often 
cited  as  authority  for  the  doctrine  of  revirifi- 
cation,  viz. :  Lounsbury  v.  Protective  Ins.  Go. 
8  Conn.  459,  21  Am.  Dec  686  (1831); 
Phoenix  Ins.  Co.  v.  Lawrence,  4  Mete  (Ky.) 
9,  81  Am.  Dec.  521  (1862),  and  U.  S.  Fire, 
etc.  Ins.  Co.  V.  Kimberly,  34  Md.  224,  6  Am. 
Rep.  325  (1870)  but  in  each  of  them  the 
policy  provided,  not  that  it  should  be  void  in 
eajse  the  property .  were  used  contrary  to  the 
conditions  specified,  but  that  "so  long  as  the 
same  shall  be  so  appropriated,  applied  or  used, 
these  presents  shall  cease  and  be  of  no  effect"* 
It  is  obvious  that  under  that  plain  language 
the  policy  was  suspended  by  its  own  terms, 
but  when  that  language  was  abandoned  and 
it  was  provided  that  the  polioy  ahould  be 
*^oid,"  it  is  difficult  to  see  how  these  early 
decisions  form  any  precedent  in  favor  of  the 
doctrine  of  suspenaion.  In  fact  they  are  au- 
thorities against  it.  Yet  these  decisions 
among  others  are  cited  as  authorities  in 
Athens.  Mut.  Ins.  Co.  v.  Toney,  1  Oa.  App.  492, 
57  S.  K.  1013  (1907),  one  of  the  iiftore  recent 
eases  that  adopts  the  theory  of  auspension 
And  revivification. 

'  Along  the  same  line  are.  the  decisions  in 
Illinois.  The  earliest  caae  on  this  subject  in 
that  state,  and  the  one  of  ten  cited  hy  that 
court  aa  the  leading  case,'  is  New  England 
Fire,  etc.  Ins.  Go.  v..  Wetniore,  »2  111.  221 
(1863). 

[279]  But  the  policy  in. thai  ease  provided, 
as  in  the  other  early  oases  before  referred  to, 
that  if  the  premises  should  be  appropriated  to 
any  prohibited  use  then  "so.  long  aa  the  sane 
shall  be.. so  appropriated,  applied,  or  ueed, 
these  presents  shall  cease  amd  be  of  no  foros 
or  effect,"  and  the  court  say :  "The  import  of 
this  language  it  seems  to  ua,  is  most  dear,  not 
that  this  policy  should  be  abeolutely  void  to 
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all  intents  and  purposes,  if  the  premises  are 

misappropriated,  but  only  while  they  are  00 

improperly  used,  the  insurance  shall  have  no 

effect."     With  this  construction  we  can  have 

no  quarrel  because  plain  words  are  given  their 

plain  meaning. 

But  following  this  the  Illinois  court  has 
extended  the  doctrine  even  to  cases  where  the 
policy  contains  the  word  '*void,"  as  in  Ger- 
mania  P.  Ins.  Co.  v.  Klewer,  129  111.  699,  22 
N.  E.  489  (1889),  and  Traders*  Ins.  Co.  v. 
Catlin,  163  111.  256,  45  N.  £.  255,  36  L.R.A. 
595    (1896). 

In  Gennania  F.  Ins.  Co.  v.  Klewer,  supra, 
the  court  went  so  far  as  to  hold  that  while  the 
policy  provided  that  it  should  be  void  in  case 
of  other  insurance  existing  at  the  time  the 
policy  was  taken  out,  the  legal  effect  was,  not 
to  avoid  the  second  policy,  the  one  in  suit, 
but  to  suspend  it  until  the  expiration  of  the 
prior  policy  and  then  it  would  come  into  full 
force. 

Our  court  has  squarely  rejected  suoh  a 
doctrine  in  a  case  arising  under  the  same 
clause,  and  presenting  the  same  point;  Bige- 
low  V.  Granite  Ins.  Co.  94  Me.  39,  46  Atl.  808. 
The  opinion  eoncl\ides:  "By  the  express 
terms  of  the  policy  in  suit,  the  defendant  com- 
pany is  absolved  from  all  liability  there- 
under." To  the  same  effect  are  Jersey  City 
Ins.  Co.  V.  Nichol,  35  N.  J.  Eq.  291,  40  Am. 
St.  Rep.  625;  Georgia  Home  Ins.  Co.  v.  Rosen- 
feld,  95  Fed.  358,  37  C,  C.  A.  96,  and  Carleton 
V.  Patrons'  Androscoggin  Mut<  F.  Ins.  Co.  109 
Me.  79,  82  Atl.  649,  39  L.R.A.(N.S.)  951. 

In  Traders'  Ins.  Co.  v.  Catlin,  supra,  the 
question  arose  over  changes  in  the  property 
that  increased  the  hazard,  and  the  court  held 
that  if  the  changed  conditions  had  ceased  to 
exist  before  the  fire,  leaving  the  risk  no  more 
hazardous  than  before,  the  policy  again  be- 
came in  force.  The  court  say:  "If  a  loss 
occurs  during  the  increased  hazard,  it  would 
defeat  a  recovery.  If  a  former  increase  of 
hazard  has  ceased  to  exist;  and  that  increase 
of  hazard  at  that  former  time  in  no  way  has 
affected  the  risk  when  ti&e  loss  occurs,  no 
reason  exists  why  a  forfeiture  should  result 
from  a  cause  which  occasions  no  damage.*' 

This  clearly  shows  the  reasoning  of  the 
Illinois  court.  It  is  based  upon  increase  of 
risk  at  the  time  of  the  fire  and  whether  or 
not  the  [280]  specific  conditions  have  in  the 
meantime  been  broken  they  hold  to  be  of  no. 
consequence  providing  the  situation  has  been 
restored.  They  applied  the  same  rule  by  way 
of  dictum  in  case  of  vacancy  in  Insurance  Co 
of  North  America  t.  Garland,  108  111.  220,  and 
i;  is  the  rule  of  the  early  case  of  New  England 
Fire,  etc.  Ins.  Co.  v.  Wetmore,  supra,  applied 
to  an  entirely  different  policy. 

This  same  idea  of  construing  the  policy,  not 
according  to  its  own  plain  terms  but  accord- 
ing to  an  arbitrary  «nd  unauthorized  stand- 
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ard  of  increase  of  risk  at  the  time  of  the  loss, 
forms  the  basis  of  many  of  the  decisions 
which  hold  to  the  doctrine  of  intermittent 
liability. 

In  Athens  Hut.  Ins.  Co.  v.  Toney  (Ga.), 
supra,  after  citing  the  early  decisions  before 
referred  to  and  others  including  decisions 
from  Illinois,  the  court  say:  ''We  place  our 
decision  squarely  on  the  proposition  that  the 
violation  of  the  condition  as  to  vacancy  in 
this  case  in  no  wise  contributed  to  the  loss. 
The  increased  hazard  existed  while  the  house 
was  vacant,  but  when  the  house  was  reoccu- 
pied  the  danger  from  vacancy  terminated,  and 
the  policy  again  attached  and  became  of 
binding  effect,  and  the  company  was  liable 
for  the  loss."  The  same  reason  is  given  in 
Born  V.  Home  Ins.  Co.  110  la.  379,  81  N.  W. 
676,  80  Am.  St.  Rep.  300  (1900),  when  con- 
struing the  clause  against  incumbrance,  and 
in  North  America  Insurance  Co.  v.  Pitts,  88 
Miss.  587,  9  Ann.  Cas.  54,  41  So.  5,  117  Am. 
St.  Rep.  756,  7  L.Rjk.(N.S.)  627  (1906), 
when  construing  the  clause. as  to  vacancy. 

Here  again  our  own  court  has  taken  the 
directly  opposite  view  and  has  rejected  the 
doctrine  that  the  effect  of  vacancy,  under  the 
present  form  of  policy  depends  upon  the  in- 
crease of  risk. 

Prior  to  the  enactment  of  the  standard 
policy  in  this  State  in  1895,  there  was  a  gen- 
eral statutory  provision  (passed  in  1861)  of 
this  tenor:  "A  change  in  the  property  in- 
sured or  in  its  use  or  occupation,  or  breach  of 
any  of  the  terms  of  the  policy  by  the  insured, 
do  not  affect  the  policy  unless  they  materially 
increase  the  risk."  B.  S.  1883,  ch.  49,  sec* 
20. 

And  under  this  statute  it  was  held  that  the 
breach  of  the  condition  as  to  vacancy  did  not 
In  the  absence  of  fraud,  affect  the  contract  of 
insurance  unless  the  risk  was  thereby  ma- 
terially increased.  Cannell  v.  Phoenix  Ins. 
Co.  69  Me.  582;  Thayer  v.  Providence  Wash- 
ington Ins.  Co.  70  Me.  531.  It  is  evident  that 
in  such  cas^s  reocoupancy  would  keep  the 
policy  valid. 

But  the  enactment  of  the  Standard  form 
of  policy  repealed  the  general  statute  of  1861, 
supra,  so  that  the  question  of  increase  of 
[281]  risk  no  longer  affects  the  condition  aa 
to  vacancy,  Knowlton  v.  .Patrons'  Andro- 
scoggin F.  Ins.  Co.  100  Me.  481;  62  Atl.  289, 
2  L.B.A.(N.S.)  517.  The  court  made  use  of 
this  emphatic  language  which  is  significant  in 
the  case  at  bar: 

"In  the  light  of  experience  it  was  practica- 
ble to  specify  ten  conditions  or  changes  in 
the  situation  of  the  property,  each  of  which 
would  render  the  policy  void  without  opening 
to  actual  inquiry  the  question  of  the  increase 
of  the  risk.  The  language  of  the  standard 
policy  is  not  to  be  construed  to  mean  that  an 
issue  of  fact  is  to  be  raised  upon  the  question 
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of  increase  of  risk  under  each  of  the  Inde- 
pendent clauses  iii  question.  It  would  not  bo 
reasonable  to  suppose  that  the  legislature 
contemplated  a  judicial  inquiry  under  the 
clause  relating  to  the  keeping  of  gun-powder, 
or  naptha,  or  under  the  clause  respecting 
other  insurance  on  the  property,  or  the  clause 
in  regard  to  the  sale  of  the  property  and  the 
assignment  of  the  policy  without  the  assent 
of  the  company  as  there  specified.  With  no 
greater  or  better  reason  can  it  be  claimed 
that  the  question  of  increase  of  risk  is  open 
under  the  clause  rendering  the  policy  void  for 
vacancy  or  non-occupancy.  It  is  an  inde- 
pendent and  absolute  stipulation  that,  the 
policy  shall  be  void  if  the  premises  become 
vacant,  and  remain  so  for  more  thun  thirty 
days  as  there  specified.  It  is  not  qualified  by 
any  other  clause  in  the  policy.*' 

It  is  unnecessary  to  further  analyze  or  com- 
ment upon  the  decision«  holding  that  the  vio- 
lation of  the  plain  terms  of  the  contract  as 
to  vacancy  creates  only  a  suspension  of  lia- 
bility. Such  a  construction  would  seem  to 
be  a  perversion  of  the  clear  and  explicit  terms 
of  the  contract,  a  creation  rather  than  an 
interpretation. 

In  our  opinion  no  better  statement  can  be 
made  of  their  lack  of  convincing  power  than 
that  bv  Ostrander  on  Insurance,  2d  ed;  sec. 
145,  viz.:  "Regarding  the  purpose  of  this 
provision  to  be  the  protection  of  the  insurer 
from  such  changes  in  the  circumstances  of 
the  risk  as  would  increase  the  hazard  of  'fire, 
the  courts  have  sometimes  held  that  although 
the  building  becomes  vacant  and  unoccupied 
during  the  term  of  the  policy,  if  it  was 
actually  occupied  when  the  fire  occurred,  the 
insurer  would  be  held.  These  decisions  ap- 
pear to  be  based  on  the  principle,  which  is 
not  exactly  cardinal  in  the  law,  that  *8ub- 
stantial  justice*  need  be  secured  at  all 
hazards.  It  must  be  admitted  that  if  no  harm 
comes  to  the  risk  during  the  period  of  its 
abandonment  and  if  it  is  in  the  care  of  an 
occupant  at  the  time  [282]  of  the  loss,  no 
important  interest  of  the  insurer  n  prejudiced 
on  account  of  the  temporary  vacancy,  and  in 
such  case  there  is  an  apparent  hardship  to  the 
hbnest  claimant,  if  the  insurer  is  excused 
from  paying  the  loss.  But  may  the  courts 
properly  interfere  to  prevent  the  ejfecfutiom 
of  a  contract,  which  the  parties  were  compe- 
tent to  make  and  did  make  in  the  exercise  of 
their  natural  and  constitutional  rights?  The 
policy  plainly  enough  provides  that  on  the 
happening  of  a  certain  event  it  'shall  b^  void. 
The  event  occurred  and  the  obligation  of  the 
Insurance  Co.  th^n  terminated.  Unless  the 
court  has  the  powder  to  create  for  the  parties 
a  different  contract  than  the  one  they  created 
^or  themselves,  it  can  do  nothing  to  relieve 
the  situation}  and  when  the  courts  undertake 
to  correct  mistakes  of  persons  by  taking- away 


their  right  to  make  contracts,  the  well  meaat 
effort,  in  the  long  nm  is  likely  to  produce 
more  evil  than  good." 

Let  us  now  turn  to  the  line  of  authorities 
holding  that  the  contract  should  be  interpret- 
ed as  meaning  what  its  language  clearly  ex- 
presses, that  a  violation    of    its    conditions 
works  a  forfeiture  and  not  merely  a  tempo- 
rary suspension.    The  Supreme  Court  of  the 
United  States  in  Imperial  F.  Ins.  Co.  v.  Co(* 
County,  151  U.  S.  452,  14  S.  Ct.  379,  38  U.  S. 
(L.     ed.)     231,   had   under   consideration  a 
clause   rendering  the    policy    void    if    'ine- 
chanics  are  employed  in  building,  altering  or 
repairing  the  premises,"  and  in  an  exhaustive 
opinion  held  that  the  violation  of  this  con- 
dition relieved  the  insurer  from  reaponsibilitT 
although  the  fire  did  not  occur  in  eonseqnenoe 
of  the  alterations  or  repairs.    Tlie  reasons  tr» 
stated  as  follows:     ''Contracts  of  insurtnce 
are  contracts  of  indemnity   upon   the  terms 
and    conditions    specified    in    the    policy  or 
policies,    embodying    the    agreement   of  the 
parties.      For    a    comparatively    small  cod- 
sideration  the  insurer  undertakes  to  guanntr 
the  insurer  against  loss  or  damage,  upon  the 
terms  and  conditions  agreed  upon,  and  upon 
no  other,  and  when  called  upon  to  pay,  in 
case  of  loss,  the  insurer,  therefore,  may  justly 
insist  upon  the  fulfilment  of  these  terms.   If 
the  insured  cannot  bring  himself  witiiin  the 
conditions  of  the  policy,  he  is  not  entitled  to 
recover  for  the  loss.    The  terms  of  the  policy 
constitute  the  measure  of  the  insurer's  Ib- 
bility,  and  in  order  to  recover,  the  assoied 
must  show  himself  within  these  terms;  and 
if  it  appears  that  the  cbntract  has  been  termi- 
nated by  the  violation  on  the  part  of  tlie 
[2B3]   assured,  of  its  conditions,  then  then 
can  be  no  right  of  recovery.    The  oompliaaoe 
of  the  assured  with  the  terms  of  the  contract 
is  a  condition  precedent  to  the  right  of  re- 
covery.   If  the  assured  has  violated,  or  failed 
to  perform  the  conditions  of  the  contract,  and 
such  violation  or  want  of  performance  has 
not  been  waived  by  tbie  Insurer,  then  the  as- 
sured cannot  recovery.    It  is  immaterial  to 
consider  the  reasons  fer  the  conditions  or  pro- 
visions on  which  the  contract    is    made  to 
terminate,  ot  any  other  provision  of  the  policr 
which  has  been  accepted  and  agreed  upon.   It 
is  enough  that  the  parties  have  made  certain 
terms  conditions  on  which  their  contract  shall 
continue  or  terminate.    The  courts  may  not 
make  a  contract  for  the  parties,    llieir  func- 
tion and  duty    consist    simply  in  enforcing 
and  carrying  out  the  one  actually  made.^ 

In  Mead  v.  Northwestern  Ins.  Co.  7  N.  Y. 
530,  the  same  doctrine  was  held  applicable  to 
the  prohibited  use  of  camphene,  which  had 
ceased  before  the  fire,  and  upon  the  point  of 
revival  th*  court  say:  **The  only  question  in 
my  mind  is,  whether  the  use  of  the  prohibited 
article  at  one  period  of  the  time  for  which  Uie 
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policy  shouM  hj  its  terns  oontinoe,  will  aToM 
the  policy  in  a  caae  where  the  loss  occurred 
at  a  time  subeeqiieiit  to'  snefa  uee.  For  the 
purposes  of  this  question,  it  should  he  treated 
the  same  as  if  the  use  of  the  camphene  had 
been  permanently  discontinued  before  the  oo« 
currence  of  the  fire  which  destroy  the  prop- 
erty. A  warranty  in  a  contract  of  insurance 
is  in  the  nature  of  a  condition  precedent.  It 
is  settled  by  numerous  decision s,  that  if  the 
warranty  is  violated,  it  avoids  the  policy,  and 
that  it  is  munaterial  whether  the  breach  ai* 
fects  the  risk  or  is  eonnected  with  the  loss  ot 
not.  It  would  seem,  in  theory,  that  it  was 
equally  immaterial  whether  the  act  or  thing 
to  which  the  warranty  related  continued  up 
to  the  time  of  the  Joes,  or  had  ceased  or  been 
discontinued  before.  The  amount  of  it  is,  the 
defendants  undertook  to  idemnify  the  plain- 
tiff against  damage  or  Ida  by  fire,  etc.,  upon 
condition  that  certain  stipulations  were  ob- 
served and  ke>^  by  and  -on  behalf  of  the  plaitt^ 
tiff  and  not ^the>r wise.  If  t^e  plaintiff  failed 
to  perform  those  stipulations,  the  defendants' 
liability  to  idemnify  ceased;  could  the  plain- 
tiff revive  at  pleasure  by  fulfilling  his  agfee^ 
ment — ^in  tiiis  case  by  removing  the  cam- 
phene? If  he  could  in  one'  instance  be  could* 
for  aught  I  see,  in  any  number  of  cases.  I 
incline  to  the  opinion  that  this  could  not  be 
done  in  any  case  without  the  [284]  consent 
of  the  defendants,  and  that  the  only  safe  rule^ 
is  to  hold  the  contract  of  insurance  at  an  end» 
the  moment  the  warranty  is  broken,  nnd  that 
it  cannot  be  revived  again  without  the  con- 
sent of  both  parties,  unless  the  insurer  has 
by  some  act  or  line  of  conduct  waived  the 
breach  or  violation  of  the  warranty.*' 

In  Reynolds  v.  German  American  Ins.  Co. 
107  Md.  116,  68  Atl.  26B,  15  L.R.A.(N.S.> 
345  (1907),  a  violation  of  a  provision  requir* 
ing  an  inventory  to  be  taken  within  thirty 
days  rendered  the  policy  void  even  though  one 
was  taken  within  fourteen  days  after  the  ex- 
piration of  the  required  time.  "It  may 
seem  to  be  a  hard  rule,"  say  the  court,  **to 
declare  a  policy  forfeited  for  some  aet  of 
omission  or  commission  which  in  point  of 
fact  was  not  the  caus^  of  the  fire,  and  actual- 
ly did  no  injury  to  the  insurer,  but  when 
parties  ente^  into  contracts  which  are  not  pro- 
hibited by  law,  and  are  declared  by  the  courts 
to  be  reasonable  regulations,  upon  what 
principle  can  a  court  revive  a  policy,  which 
by  its  terms  was  null  and  void,  simply  be- 
cause the  insurer  sustained  no  injury  by 
reason  of  th^  insured's  failure  to  do  what  is 
required  of  him?  After  this  policy  became 
null  and  void  the  insured  coutd  not  by  his  act 
alone  revive  it  so  as  to  bind  the  insurer." 

In  Bemis  v.  Harborcreek  ^fut.  F.  Ins.  Co. 
200  Pa.  St.  340.  49  Atl.  7«9  (1901);  a  provi- 
sion avoiding  the  policy  in  case  of  a  change 
of  title  was  held  to  be  violated  by  giving  a 
Ann.  Cas.  1916C. — 49. 


warranty  deed,  although  a  reconveyance  was 
made  prior  to  the  fire. 

The  earlier  decisions  in  Mussachusetts  seem 
tp  favor  the  doctrine  of  suspension  and  re- 
vival on  the  ground  of  no  increase  of  risk, 
but  the  later  decisions  have  rather  repudiated 
it  and  have  taken  the  opposite  view.  In 
Hinckley  v.  Germania  F.  Ins.  Oo.  140  Mass. 
38,  1  N.  £.  737,  54  Am.  Rep.  445,  the  court 
held  that  the  temporary  use  of  a  bowling  al- 
ley and  pool  room  without  a  license,  did  not 
render,  the  policy  void  but  merely  inoperative 
for  the  time  being. 

In  Ring  v;  Phcenix  Assur.  Co.  145  Mass. 
426,  14  X.  B.  .526,  the  same  doctrine  was  ap- 
plied to  the  insurance  of  chattels,  in  a  house 
descsibed  as  "occupied  all  the  year  round," 
when  it  appeared  that  for  sevieral  weeks  the 
honse  had  been  unoocupied,  but  was  occupied 
at  the  time  of  the  fire.  Hindcley  v.  Germania 
F%  Ins.  Co.  supra  was  cited  with  approval, 
but  it  should  be  noted  that  the  effect  of  the 
non-oocnpancy  upon  the  insuranee  on  the 
house  itself  Was  not  involved. 

In  Kyte  v.  Commercial  Union  Assur.  Co. 
149  Mass.  116,  21  N.  E.  361,  3  L.R.A.  508, 
the  incrf^ase  of  risk  elanse  was  under  con- 
sideration, the  insured  having  used  the  prem- 
ises for  [285]  the  ill^fal  sale  of  intoxicating 
liquors  during  a  substantial  portion  of  -tlie 
term  of  the  policy,  but  afterwards*  and  before 
the  fire,  having  obtained  a  license  therefor. 
Th^  court  below  instructed  the  jury  that  if 
the  use  of  the  premises  which  increased  the 
risk.  Was  merely  temporary  and  ceased  before 
the  fire,  the  plaintiff  could  recover.  The  Law 
Oourt  reversed  thSa  ruling  and  held  that  the 
policy  was  not  merely  suspended  but  might  be 
treated  by  the  company  as  wholly  void.  The 
court  also  took  occasion  to  refer  to  Hinckley 
V.  Grermania  Ins.  Co.  supra,  and  to  say  that 
the  court  in  that  case  should  have  rested  its 
decision  upon  another  ground,  "leaving  it  an 
open  question  whether  a  departure  from  the 
terms  of  the  provision  of  a  policy,  without 
an  increase  of  risk,  may  be  deemed  merely  to 
suspend  and  not  absolutely  to  avoid  the  poll* 
cy."  .  This  rule  that  an  increase  of  risk  abso- 
lutely avoids  the  policy,  even  though  it  does 
not  continue  up  to  the  time  of  the  loss,  applies 
in  principle  to  a  vacancy  because  under  our 
decisions  vacancy  is  presumptive  proof  of  in- 
crease of  risk,  White  v.  Phoenix  Ins»  Co.  85 
Me.  97,  26  Atl.  1049;  Jones  v.  Granite  SUte 
F.  Ins.  Co.  90  Me.  44,  37  Atl.  326. 

Later  Massachusetts  decisions  follow  Kyte 
V.  Commercial  Union  Assur  Co.  rather  than 
Hinckley  v.  Germania  F.  Ins.  Co. 

In  Wainer  v.  Milford  Mutw  F.Ins.  Co.  163 
Mass.  335,  26  N.  £.  877,  11  L.R.A.  598,  the 
vacancy  clause  was  under  discussion,  the  dis- 
puted question  being  whether  the  policy  took 
effect  on  January  23,  1889,  or  on  March  13, 
3880, .  it  being  admitted  that  the  preBusea 
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were  vacant  up  to  April,  1, 1889,  aad  occupied 
from  that  tme  to  the  date  of  the  fire  May  12^ 
1880.  The  court  unequivocally  held  that  if 
the  policy  had  been  in  force  from  January 
23,  it  was  rendered  void,  notwithstanding  re- 
occupancy,  but  also  held  that  it  took  effect 
from  March  18,  and  therefore  the  vacancy  had 
not  existed  for  the  prohibited  and  fatal  period 
•of  thirty  days. 

Hill  V.  Middlesex  Mui.  Assur;  Co.  174  Mass. 
542,  65  N.  E.  310,  involved  the  material  al^ 
teration  clause  and  the  fact  that  the  altera- 
tions were  completed  long  before  the  fire  was 
held  to  have  no  curative  power.  "The  fact 
that  a  breach  of  condition  is  past,'*  say  ths 
courts  "and  did  not  contribute  toi  the  loss 
does  not  necessarily  put  an  end  to  the  .right 
of  the  insurer  to  avoid  the  policy."  This  ease 
was  cited  with  approval  in  Stuart  v.  ReliaBca 
Ins.  Co.  170  Mass.  434.  60  N.  E.  029«  where 
the-  temporary  alienation  of  property  was  held 
to  avoid  the  policy  notwithstanding  reconvey- 
ance. [286]  It  would  seem  that  reooeupanoy 
should  have  no  greater  power  to  rehabilitate 
the  contract  than  reconveyance.  The  court 
in  Massachusetts  can  therefore  be  considered 
as  against  the  doctrine  of  temporary  suspen* 
saon  in  a  case  like  the  one  at  baar. 

Without  prolonging  the  discusdoil  further 
it  is  sufficient  to  add  that,  the  following  casei, 
all  involving  the  question  of  vacancy  and. re* 
occupancy,  hold  that  the  policy  is  not  re* 
vived;  Moore  v.  Phoenix  Ins.  Co.  62  K  H.  Z4A, 
13  Am.  St.  Rep.  556;  East  Texas  F.  Insi  C6. 
V.  Kempner,  87  Tex.  220,  27  S.  W,  122,.  47 
Amj  St.  Rep.  00  (1804) ;  EiaxdimaH  v.  Phila* 
delphia  F.  Assoc.  212  Pa.  St.  383,  61  Atl.  000 
(1005) ;  Hoover  v.  Mercantile  Town  Mut.  Ins* 
Co.  93  Mo.  App.  Ill,  60  6.  W.  42  (1002); 
German  Ins.  Co.  v.  Russell,  65  Ean.  373,  60 
Pac  345^  58  L.R.A.  234  (1002).  See  also  XO 
eye.  p.  700. 

•  These'  authorities,  in  our  opinion  rest  on 
the  correct  principle.  It  is  not  a  question 
whether  the  insurer  has  been  injured  bytha 
breach  of  the  contract  but  whether  the  con- 
tract itself  has  in  fact  been  broken.  It  either 
has  or  has  not  been.  If  not,  the  rights  of  the 
parties  remain  unehanged.  If  it  has,  then 
by  its*  own  terms  the  contract  is  rendered 
"void."  And  this  word  "void"  being  neithetf 
ambiguous,  nor  technical,  should  be  "con- 
strued according  to  the  common  meaning  of 
the  language,"  R.i  S.  eh.  1,  sec.  6,  Par.  I.  It 
means  null,  of  no  effe^.  The  Legislature  hsis 
seen  fit  to  prescribe  this  as  the  form  to  be 
used.  If  a  change  is  desirable  or  expedient 
that  change  should  come  by  way  of  legislative 
amendment  rather  than  by  judicial  wrench- 
ing. The  insuner:  has  the  right  to  insist  that 
the  conditions  surrounding  and  affecting  the 
property  shall  continue  and  remain  the  same 
as  at'  the  date  of  insutance.  If  "void"  meana 
"temporarily  sUspendsd'f  then  ifnder  a  poll^ 


running  three  years,  the  premises  might  be- 
come vacant  on  the  next  day  after  its  isen- 
auce,  remain  vacant  for  nearly  the  entire 
term,  without  the  assent  of  the  company,  but 
If  reoceupied  on  the  day  before  the  fire,  the 
indemnity  would  again  spring  into  existence. 
The  contract  prescribed  by  the  Legislature 
clearly  forbids  any  such  intermittent  rights, 
and  liabilities. 

We  are,  of  course,  not  to  be  understood  as 
holding  that  the  insurer  cannot  waive  tiiii 
pix>vision  of  the  policy;  It  is  well  settled  thst 
he  can  so  waive  it,  but  that  question  needs  do 
discussion  here  as  there  are  no  sufficient  facts 
to  warrant  it. 

The  entry  must  be,  - 

Judgment  for  defendant. 


HOTE. 

Rerival  of  Fire  I»aiiranee  Poliey  By  Oe« 
euj^noy  sifter  VstosuaQjr. 

The  earlier  cases  passing  on  the  question 
of  the  revival  of  a  fire  insurance  policy  by  the 
occupancy  of  the  insured  premises  after  they 
have  been  vacant  for  a  length  of  time  prohi- 
bited hy  the  express  terms  of  the-  policy,  are 
collated  in  the  notes  to  Insurance  Ck).  of  North 
America  v.  Pitta,  0  Ann.  Cas.  54,  and  3om  t. 
Home  Ins.  Ck>.  80  Am.  &t.  K^  300.  This 
note  presents  the  recent  cases  on  the  subject 

Following  the  rule  of  construction  that  of 
the  two  parties  to  a  fire  insurance  policy,  the 
insured  is  always  to  be  favored  in  determin- 
ing whether  there  has  been  a  compliance  with 
the  terms  of  the  policy,  it  has  been  held  in  a 
few  recent  cases  that  the  vacancy  of  the  prem- 
ises during  the  term  for  whigh  the  policy  is 
issued  merely  operates  to  suspend  the  policy 
and  a  subsequent  occupancy  of  the  premise? 
revives  the  policy  and  puts  it  in  full  force 
again.    Athens  Mut.  Ins.  Co.  v.  Toney,  1  Ga 
App.  402,  57  &  £.  1013;   Silver  v.  London 
Assur.  Corp.   61  Wash.  503,  112   Pac.  666. 
Thus,  in  Silver  v.  London  Assur.  Corp.  61 
Wash.  503,   112  Pac.   666,  tiie  court  said: 
"The  testimony  shows  that,  after  the  policy 
was  issued,  both  buildings  were  unoccupied 
for  a  period  of  more  thsua  ten  days.    As  we 
have  said,  it  also  shows  that  one  of  the  buxid- 
ings  was  in  the  possession  of  a  tenant  at  the 
time  of  the  fire,  and  that  there  is  no  direct 
evidence  that  the  other  b^ildjings  were  not  in 
the  possession  of  the  watchpzan  within  tea 
days  preceding  that  date.     It  is  contended 
that  a  va^ncy  for  the  period  of  ten  days 
terminates  the  policy,  and.  that  its  operative 
force  is  not  restored,  by  a  reoccupancy.    Ser- 
eral  authorities  arf  cited  which  support  tha; 
view.    The  question,  however,  is  no  loqger  tf 
open  one  in  this  state.    In  Port  Blake^y  Mill 
Co.  V,  Springfield  Fire,  etc.  Ins.  Co.  60  Wssh 
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601,  11(^  Pac.  S6,  this  court,  after  an  exhaus- 
tive review  of  the  cases,  announced  the  rule 
that  a  provision  in  a  policy  of  insurance,  to 
the  effect  that  the  policy  shall  be  void  upon 
the  doing  of  a  prohibited  act  or  the  failure 
to  do  an  act  agreed  to  be  performed  by  the 
insured,  only  suspends  the  operation  of  the 
policy  while  the  condition  is  broken,  and  has 
no  application  to  a  loss  occurring  at  a  time 
when  there  is  no  breach  of  the  contract." 
And  in  Athens  Mut.  Ins.  Co.  v.  Toney,  1  Ga. 
App.  492,  57  S.  £.  1013,  in  holding  tliat  a 
policy  was  not  render^  void  by  a  vacancy 
which  had  been  terminated  before  the  occur- 
rence of  the  fire,  the  court  said:  "We  cannot 
believe  that  the  parties  to  this  insurance  con- 
tract intended  that  a  temporary  vacancy  for 
a  reasonable  periodical  beyond  the  ten-  days 
should  result  in  a  forfeiture  of  the  insurance 
The  policy  was  taken  out  for  a  term  of  three 
years,  from  July  2,  1905,  and  the  premium 
was  paid  for  the  entire  three  years  in  advance. 
The  vacancy  existed,  for  thirty  days,  from 
December  7,  1005.  The  hou^e  was  reoccupicd 
from  January  6,  1006,  and  fire  occurred  Feb- 
ruary 6,  1906,  after  the  house  bad  bee9  reoc- 
cupied.  This  left  over  two  years  of  the  poli- 
cy still  in  force.  If  the  insured  had  thought 
that  this  temporary  vacancy  destroyed  the 
value  of  his  policy,  he  would  unq^ucstionably 
have  taken  some  steps  to  have  the  forfeiture 
waived,  or  another  policy  wifitten ;  luid  the 
insurer  should  have  declared, .the  forfeiture, 
il  it  had  known  of  the  vacancy,  and  phpuld 
have  tendered  back,  to  the  insured  the  un- 
earned portion  of  the  premium.  And  if  such 
temporary  vacancy  was  to  tie  treated  by  the 
insurer  as  a  forfeiture  of  the  policy,  or  it 
had  been  contemplated  that  such  temporary 
vacancy  would  forfeit  the  policy,  the  policy 
should  have  made  a  provision  for  the  return 
of  the  unearned  portion  of  the  premium,'*  In 
Brashears  v.  Perry  CJouiity  Farmers'  Protec- 
tive Ins.  Co.  61  Ind.  App.  8,  98  N.  E.  889, 
it  appeared  that  a  by-law  of  the  insurance 
company  provided  that  the  'Vacation  of  any 
insured  property  for  a  longer  period  than  ten 
days  shall  suspend  the  action  of  th^  policy, 
but  it  shall  revive  again  when  reoccupicd, 
provided  the  owner  shall. notify  the  secretary 
of  such  reoccupation."  At  the  time  the  poli- 
cy was  issued  the  insured  was  given  a  copy  of 
the  by-laws.  The  house  insured,  had  been 
vacant  for  six  weeks,  was  reoccupicd,  and  a 
few  days  after  reoccupancy  was  destroyed  by 
fire.  No  notice  of  reoccupancy  was  given  by 
the  plaintiflTs  to  the  secretary  of  the  company, 
and  he  had  no  Information  from  other  sources 
of  the  reoccupation .  until  after  the  dwelling 
was  destroyed.  The  court  said,  in  holding 
that  the  policy  had  been  suspended  during  the 
interval  of  vacancy^, .  and  not  forfeited: 
"When  the  house  had  been  vacant  ten  days, 
liability  on  the  policy  became  suspended,  and, 
under  the  contract,  would  continue  suspended 


after  reoccupation  until  thie  secretary  was 
notified.  However,  the  policy  was  not  made 
void  by  the  terms  of  the  contract,  and  had  it 
been,  the  effect  would  have  been  only  to  make 
it  voidable  at  the  option  of  the  company.  An 
affirmative  act  by  the  company  was  necessary 
to  avoid  the  policy.  After  the  company 
learned  of  the  violation  of  the  condition  of 
the  insurance  contract,  even  though  this  was 
after  the  loss,  it  could  have  elected  to  avoid 
the  contract.  A  failure  to  make  this  elec- 
•tion  must  be  construed  as  an  election  to  hold 
the  policy  valid." 

On'  the  other  hand,  it  has  been  held  that 
where  the  policy  plainly  and  expressly  states 
that  it  shall  be  void  In  case  the  insured  prem- 
ises are  allowed  to  become  vaca,nt  and  unoccu- 
pied, without  the  consent  of  the  insurer,  the 
policy  becomes  void  by  the  force  of  its  own 
terms  on  the  happening  of  the  specified  event, 
and  subsequent  occupancy  does  not  operate 
to  revive  it.  Couch  v.  Farmers''  F.  Ins.  Co.  64 
.App.'l>TV.  S67,  72  K.Y.  S.  95;  Hardimaii  V. 
I'hiladelpliia  F.' Assoc. '212  Pa.  .St. '383,  61 
Atl.  990.  And  see  the  reported  case.  In  the 
case  first  cited  it  appeared  that  at  Thanks- 
giving time  or  about  December  first  the  plain- 
tiff's intestate  left  the  houae  and  remained 
away  until'  April  22  or  23$'  that  during  that 
time  no  one  either  occupied  the  house  or  went 
into  it;  tha]t  the  back  part  bf  the  House  was 
nailjed  up;  and  that  the  keV  was  left  with.  ^ 
neighbor,  ^he  plaintiff's  mtestate  tcstijied 
that  .she  Intended '  to  return  to  tbie .  house 
about  the  middle  of  January,  following,  but 
was  prevented  from  doing-  bo  by  sickness.  The 
fire  occurred  the  day  after  she  returned  or 
the  day  following.  The  (tourt  said:  "Under 
these  circumstances  it  would  seem  clear  that 
by  the  express  terms  of  the  policy  it  had  be- 
come void'  before  the  fire,  and  that  in  the  ab- 
sence of  proojf  of  waiver  or  a  consent  on  the 
part  of  the  insurer,  to  a  continuance  of  the 
Tisk,  no  recovery  could  be  lawfully  had  upon 
the  contract." 


RECK 


v.. 


Michigan   Supreme  Court— July  24,  1914. 


X81  Mich.  4e^!  14S  N.  W.  247. 


WorkBMn's  ConLpensatloii  Aets  *«  Re^ 
▼lew  — •  FincUnsa  of  Faet. 

Under  the  Workmeju's  Compensation  Act 
(Pub.  Acts  [Ex.  Sess.]  1912,.  No.  10.)  p.  3,  § 
12,  providing  that  the  findings  of  fact  oy  the 
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Industrial  Accident  Board  acting  within  its 
powers,  shall,  in  the  absence  -of  fraud,  be 
Donclusive,  but  that  the  Supreme  Court  may 
review  questions  of  law,  the  facts  found  to 
be  conclusive  must  be  based  on  competent 
legal  evidence,  and  not  on  bare  supposition, 
guess,  or  conjecture,  nor  on  ruraor  or  in- 
competent evidence;  as  to  so  determine  the 
rights  of  the  parties  would  be  to  act  outside 
the  authority  conferred  by  the  statute,  and 
without  jurisdiction. 

[See  Ann.  Cas.  1916B  475.] 

Applicability  of  Rules  of  Jndioial  Fr^* 
oednre. 

While  the  Workmen's  Compensation  Act 
(Piib.  Acts  [Ex.  Sess.]  1912,  No.  10)  contem- 
plates the  prompt  adjustment  of  controversies 
by  summary  proceedings  under  a  simplified 
procedure,  unhampered  by  the  technical  forms 
and  intervening  steps  of  regular  litigation, 
it  indicates  clearly'  an  intent  that  the  funda- 
mental principles  of  a  judicial  inquiry  shall 
be  observed. 

[See  Ann.  Ca^.  1915A  741.] 

Admisaibility  of  Erideaoe  —  Doolara- 
tiona  of  Xnjnred  Workmrna  as  to 
Came  of  Xnjnry. 

In  a  proceeding  under  the  Workmen's  Com- 
pensation Act  (Pub.  Acts  [Ex.  Bess.]  1912, 
(To.  10)^  hearsay  efvidence  should  not  be  ad- 
mitted and  made  the  basis  of  findings'  of 
iact  and  accordingly  a  self  serving  declara- 
tion by  an  injured  workman  as  to  th^,  cause 
of  his  Injury  is  not  admissible. 

[See  note  at  end  of  this  case.] 
Harmless   Brror   —  Admiisioa.  of  £▼!- 

dence. 

In  a  proceeding  undet  the  Workmen's  Coita- 
pensation  Act  (Pub.  Acts  [Ex.  Sees.]  1912, 
No.  10),  the  determination  of  the  Indastrial 
Accident  Board  will  not  be. reversed  because 
of  the  admission  of  hearsay  evidence,  where 
competent  evidence  making  a  prima  facie  case 
is  uncontradicted. 

Report  by  Employer  to  Contatissioa  « 
Effect  as  Evidence. 

In  a  proceeding  under  the  Workmen's  Com- 
pensation Act  (Pub.  Acts  [Ex.  Sess.]  1912, 
MO;  10),  a  report  to  the  Industrial  Aecident 
Board  by  the  employer,  made  before  the  death 
of  the  employee,  and  at  a  time  when  he  had 
ample  opportunity  to  investigate,  and  all 
sources  of  information  were  fresh  and  avail- 
able, stating  tliat  the  employee  was  injured 
by  running  a  nail  into  his  hand  while  throw> 
ing  wood  into  a  furnace,  and  a  second  report 
after  the  death  stating  that  he  was  injured 
by  scratching  his  hand  on  a  nail,  constitutes 
prima  facie  evidence  that  the  accident  and 
injury  occurred  as  repiPrted,  and  supports  a 
finding  of  the  board  that  such  injury  arose 
out  of,  and  in  the  course  of,  the  employment. 

•  • 

Certiorari  to  Industrial   Accident  Board. 

Claim  for  compensation  under  workmen's 
compensation  act.  Mrs.  Rudolph  Reck,  claim- 
ant, and  Frank  B.  WhittIe8berge^,  dsfsndanl. 
Claim  allowed  by  Industrial  Acoident  Board. 
Defendant  brings  Certiorari.  The  fftcts  are 
stated  in  the 'opinion.    Affibmed. 


Bowen,    DcfugUUf    Eaman   d   Barbour  for 
appellant. 
John  Dohrman  for  appellee. 

[464]  Steere,  J. — ^This  case  is  before  ns 
upon  a  writ'  of  certiorari  to  review  a  deci- 
sion or  deternrination  of  the  industrial  acci- 
dent board  of  Michigan  affirming  an  award 
of  $2,250  made  by  a  committee  of  arbitra- 
tion against  Frank  B.  Whittlesberger,  the 
appellant,  in  favor  of  the  widow  of  Rudolph 
Reck,  whose  death  is  charged  to  have  resuItiNi 
from  an  injury  sustained  while  in  appeUanVe 
employ.  The  proceedings  were  instituted  and 
conducted  under  and  by  virtue  of  Act  No. 
10,  Pub:  Aets  1912   (Extra  Session).! 

Pursuant  to  section  11  of  said  act  the  in- 
dustrial accident  board  reviewed  the  decision 
of  said  committee  of  arbitration  and  such 
records  as  were  kept  by  it,  including  the 
testimony  it  had  taken.  The  return  to  tbii 
writ  states,  with  some  slight  corrections 
which  are  made,  that  all  the  material  testi- 
mony is  correctly  [465]  and  sufficiently  sec 
forth  in  appellant's  petition  for  a  considera- 
tion of  the  questions  raised. 

The  record  discloses  that  on  Januarv  12. 

m 

1913,  said  Rudolph  Reck,  a  baker  by  tradf. 
died  at  a  hospital  in  Detroit  of  septic  pneu- 
monia, whieh  resulted,  as  his  physician  testi- 
fied, froiin  systemic  sepsis  developed  from  an 
infected  wound  in  his  hand,  claimed  to  have 
been  caused,  on  December  26,  1912,  by  a  nail 
in  some  fuel  with  which  he  was  firing  an  oven 
in  appellant's  bakery  on  Randolph  street, 
in  said  city,  where  deceased  was  then  em- 
ployed. 

The  bakeshop  or  room  in  which  decca2^ed 
was  working  at  the  time  it  is  alleged  he  sus- 
tained the  initial  injury  was  about  100  feet 
long  and  40  feet  wide,  and  on  that  day  two 
other  bakers  were  at  work  in  the  room  with 
him,  a  boy  also  being  with  them  in  the 
afternoon.  Deceased  finished  his  work  for  the 
day  as  usual,  and  left  at  the  regular  quitting 
time,  which  was  about  7 :30  p.  m.  His  daugh- 
ter testified  that  he  arrived  home  that  even- 
ing a  little  later  than  his  customary  time, 
and  showed  her  an  injury  where  he  had  hurt 
his  hand  at  or  near  the  thumb,  stating  that 
he  chopped  up  a  box  and  "ran  a  nail  in  his 
thumb/*  He  worked  full  time  at  the  shop 
the  next  day  and  until  4  p.  m.  the  suceeedinfr 
day.  During  this  time  the  men  with  whom 
lie  worked  saw  and  heard  nothing  of  any  ac- 
cident; neither  did  they  observe  anything 
unusual  in  his  work  or  conduct.  He  did  not. 
however,  return  to  work  after  December  23th. 
the  day  on  which  he  quit  at  4.  o'clock. 

Dr.  Smith,  the  only  medical  witness  who 
testified,  first  treated  deceased  on  Januarv  2, 
1913.     At  that  time  his  employer  and  fellov 

1  (2  How.  SUt  [2d  ed.]  §  3939  et  seq.). 
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bakere  were  firat  informed  of  the  claim  that 
he  had  Bustained  any  ipjury  while  at  his 
work.  Dr.  Smith  teetifted,  as  before  stated, 
that  septic  trouble  originating  with  the 
wound  in  the  hand  spread  geiierally  through- 
out the  systemf  [466}  and  resulted  in  pneu- 
m<mia,  which  6nded  fatally.  This  is  not  con- 
troverted, but  it  is  ur^ed  that  no  competent 
eTideu<^  was  produced  showing  where  or  how 
deceased  injured  his  hand,  or  that  the  injury 
arose  out  of  and  in  the  course  of  his  em- 
ployment. 

Following  a  claim  regularly  made  for  eom- 
pensation  by  the  widow  under  said  Act  No. 
10,  generally  known  as  the  workmen's  com- 
pensation act,  a  committee  of  arbitration 
was  selected,  as  provided  by  the  act,  and  hear-* 
ings  were  held.  One  of  said  hearings  was 
at  the  bakery  where  the  injury  was  claimed 
to  have  been  received.  None  of  the  employees 
saw  the  accident  or  were  shown  to  have  pei^- 
sonal  knowledge  of  when  or  how  it  occurred. 
The  committee  then  threw  the  door  wide  open 
for  hearsay  evidence,  and,  against  objection, 
entertained  any  testimony  offered  as  to  what 
witnesses  had  heard  deceased  an^  othtn^  any 
about  it. 

Appellant's  assignments  of  error  are  as 
follows: 

"First.  In  holding  that  there  was  sufficient 
proof  that  Rudolph  Reck  received  a  personal 
injury  arising  out  of  and  in  the  course  of 
his  employment  tojufitify  a  decree  in*  favor 
of  the  claimant. 

"Second.  In  holditig  that  hearsay  evidefice 
offered  for  the  purpose  of  provirt^  that  the 
deceased  received  a  personal  injury  arising 
out  of  and  in  the  course  of  his  employment 
was  admissible,  and  denying  t1^  dhjedtion  of 
your  petitioner  to  its  admission. 

"Third.  In  determining  and  ordering  ywtt 
petitioner  to  pay  tlic  said  widow  the  sum  of 
$2,250,  and  costs,  as  compensation  for  th^ 
injury  and  attendant  death  of  Rudolph  Reck." 

The  third  assignment  is  manifestly  contin- 
gent on  the  other  two,  and  calls  for  no  sepa- 
rate consideration.  The  first  and  second 
present  the  two  quiestions  of  whether  this  tin* 
restricted  admission  of  hearsay  testimony  was 
reversible  error,  and  whether  thet*e  was  any 
competent  evidence  in  the  ease  on  which  <i> 
base  a  findhig  that  the  injury  complained  of 
arose  out  of,  and  in  the  course  of,  deceased's 
employment. 

[467]  At  the  threshold  of  this  inquiry  w« 
are  confronted  with  thfe  proposition  that  the 
board  is  made  by  the  law  creating"  it  the 
final  tribunal  as  to  the  facts,  and,  it  having 
made  a  finding  of  facts  legally  sufficient  to 
support  the  award,  its  decision  cannot  be 
questioned  by  the  court. 

Section  12  of  part  3  of  said  act  provides; 

"The  findings  of  fact  made  by  said  indui^trt- 
al  accident  board  acting  within  iti  powers, 


shall,  in  the  absence  of  fraud,  be  conclusive, 
but  the  Supreme  Court  ahall  have  power  to 
review  questions  of  law  involved  In  any  final 
decision  or  determination  of  said  industrial 
accident  board:  Provided,  that  application 
is  made  by  the  aggrieved  party  within  30 
days  after  such  determination  by  certiorari, 
mandamus  or  by  any  other  method  permissi- 
ble nnder  tiie  rules  and  practice  of  said  court 
or  the  laws  of  this  State,  aind  to  make  such 
further  orders  in  respect  thereto  as  justice 
may  require." 

As  a  legal  conclusion,  no  one  will  deny  that 
in  any  judicial  proceeding  the  competency 
of  testiniiony  offered  ia  support  of  or  against 
any  material  fact  is  a  question  of  law.  It 
does  not  follow,  however,  that  the  appellate 
court  in  all  instances  must  set  aside  an  ad- 
judication because  of  erroneous  admission  or 
rejection  of  evidence.  The  doctrine  that 
prejudice  is  always  presiuned  from  error  is 
not  accepted  by 'all  studenta  of  jurisprudence 
with  eomplaeeney,  even  in  those  jurisdictions 
where  the  doctrine  prevails.  Neither  do  we 
conceive  that  in  reviewing  decisions  of  this 
board  all  technical  rules  of  law,  often  made 
imperative  by  precedent  in  reviewing  the  ac- 
tion of  regularly  constituted  trial  courts, 
must  be  applied.  The  board  is  purely  a  cre»r 
tare  of  statute,  endowed  with  varied  and 
nixed  functions.  Primarily  it  is  an  admin- 
iBtnuttVe*  body,  created  by  the  act  to  carry  its 
provisions  into  effect.  Supplemiintal  to  this, 
in  Order  ^that  it  may  more  efficiently  ad* 
minister  th^  law,  it  is  vnsted  with  quasi  ju< 
dicial  powers,  plenary  withiik  the  limits  fixed 
by  the  -statute.  r468]  Along  the  lines  marked 
out-  by  the  act  it  is  authorized  to  pass  upon 
disagreements  between  employers  and  claim- 
ants in  regard  to^  compensation  for  injuries, 
and  to  that  end  make  and  adopt  rules  for  a 
simple  and  reasonably  sumnkary  procedure. 
Hearings  are  to  be  held  upon  notice  to  par- 
ties in  interest;  compulsory,  process  for  at- 
tendance of  witnesses  and  power  to  administer 
oaths  is  given;  the  parties  in  interest  are 
entitled  to  notice,  to  be  heard  and  to  submit 
evidence;  a  review,  findings,  a  decision,  and 
an  award  of  compensation  are  provided  for, 
though  in  the  final  test  resort  must  be  had 
to  the  courts  to  enforce  the  awards.  In  those 
proceedings  the  board  dods  not  act  solely  as 
a  mere  arbitrator^  It  has  various  plenary 
powers  well  defined,  and  its  status  is  unique 
in  the  particular  that  it  *  performs  in  com- 
bination both  administrative  functions  and 
certain  of  the  duties  of  a  court,  a  referee,  and 
an  arMtration  board.  Its  findings  of  facts 
upon  hearings  are  conclusive,  and  cahnot  be 
reviewed,  «cept  for  fraud,  ptovided,  neces- 
sarily, that  any  competent,  legal  evidence  is 
produced  from  whidi  such  facts  may  be 
lound.  Facts  cannot  be  evolved  from  the  in- 
ner consciousness  of  that  tribunal  ob  bare 
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supposition,  guess,  or  conjecture,  nor  on 
rumor  or  incompetent  eridenoe.  To  so  deter- 
mine the  rights  of  parties  would  be  to  act 
outside  the  autliority  conferred  by  the  act, 
and  without  jurisdiction. 

While  it  was  evidently  the  intent  of  this 
law  that,  by  concise  and  plain  summary  pro- 
ceedings, controyersies  arising  under  the  act 
should  be  promptly  adjusted,  under  a  simpli- 
fied procedure  unhampered  by  the  more  tech* 
nical  forms  and  intervening  steps  which  some- 
times cumber  and  delay  regular  litigation, 
yet  the  language  of  the  act,  and  provision  for 
review  of  questions  of  law^  indicate  clearly 
an  intent  that  the  elementary  and  funda- 
mental principles  of  a  judicial  inquiry  aliould 
be  observed,  and  that  it  was  not  the  [469] 
intent  to  throw  aside  all  safeguards  by  which 
such  investigations  are  recognized  as  best 
protected. 

-  The  rule  against  hearsay  evidence  is  more 
than  a  mere  artificial  technicality  of  law. 
It  is  founded  *on  the  experience,  common 
knowledge,  and  conunon  conduct  of  mankind. 
Its  principles  are  generally  understood  and 
acted  upon  in  any  important  business  trans- 
action or  serious  affair  in.  life.  In  such 
matters  men  refuse  to  reiy  on.  rumor  oi 
what  some  one  has  heard  others  aay,  and  de- 
mand the  ii^ormation  at  first  hand.  The 
common,  instinctive  weight  usually  given 
such  evidence  is  illustrated  by  this  statement 
of  Dr.  Smith,  after  relating  what  deceased 
told  him  as  to  how  he  hurt  his  hand,  /'I  don't 
know  anything  about  it;"  and  of  Mrs.  Taylor, 
4  daughter  of  deceased,  wh-o,-  in  oonndction 
with  her  te^imony  as  to  what  she  had  been 
told,  said,  '*!  really  don't  know  .myself; 
.  .  .  the  only  thing  I  know  about  this 
matter  is  that  tiie  night  I  went,  home  they 
took  him  to  the/,  hospital."  The  danger  and 
unreliability  of  hearsay  testimony  'is-,  veil 
ex«mp}ified  in  her  evidence.  She  testified  that 
Haberstoh,  a  fellow  workman  in  the  shop,  saw 
the  accident  and  described  it  ta  her,  as  she 
related  it  while  testifying.  .  This,  on  the  sur- 
face, would  seem  to  be  about  as  satisfactory 
and  convincing  hearsay  evidence  as  could 
be  produced.  Had  Haberstoh  <  been  unavail- 
able, it  would  have  been  equally  competent 
and  uncontrovertible,  but  it  was  shown  b^ 
Haberstoh  himself  that  he  saw  nothing  of  any 
accident,  and  obtained  his  information  from 
Charles  Huskei,  the  boy  who  Worked  in  the 
shop  aftemoona,  who  himself  saw  nothing, 
but  heard  deceased  state  how  he  hurt,  his 
hand.  -    (       . 

Coming  directly  to  this  line  of  teatiwoiiy 
as  applied  to  >  workmien's  compensation  cases^ 
it  is  said  in  Boyd  on  Workmen's  Compensa- 
tion, p.  1123:     . 

"The  statements  made  by  an  injured  maa 
as  to  his  bodily  or  mental  f eeUngs  are  ad*- 
missiUe,  but  those  £470]  made  as  to  .the  cause 


of  his  illness  are  not  to  be  received  in  evi- 
dence. The  rule  applies  to  statements  made 
by  a  deceased  workman  to  a  fellow  workman 
as  to  the  cause  of  his  injury." 

And  more  fully  in  Bradbury  on  Workmen's 
Compensation,  p.  403,  as  follows: 

'*The  statement  made  by  an  employee  in  the 
ai>seDoe  of  his  employer,  by  a  deceased  man, 
as  to  his  bodily  or  mental  feelings  are  ad- 
missible in  evidence,  but  those  made  as  to 
the  cause  of  his  illness  are  not  admissible 
in  evidence  and  where  there  is  no  other  evi- 
dence of  an  accident  arising  out  of  and  in 
the  course  of  the  employment  than  statements 
made  by  a  deceased  employee  in  the  absence 
of  his  employer,  an  award  cannot  be  sus- 
tained." 

In  Gilbey  v.  Great  Western  R.  Co.  3  B.  W. 
C'  C.  (Eng.)  135,  where  a  workman  at  a 
meat  market  on  arriving  home  told  his  wife 
that  he  had  broken  hia.  rib  when  trying  to 
save  some .  meat  from  slipping  into  the  dirt, 
the  court  saidi 

.  "To  hold  such  statements  ought  to  be  ad- 
mitted as  evidence  of  the  origin  of  the  facta 
deposed  is^  I  think,  impossible.  Such  a  con- 
tention is  contrary  to  all  authority." 

This  rule  is  emphasized  to  the  extent  of 
even  holding  admission  of  such  evidence  re- 
veraible  er^or  in  ^mith  v.  Hardman,  C  B.  W. 
C«  C  <jEi)g.)  71d»  because  the  mind  ol  the 
trial,  court  migfa<t  have  been  "colored  by  his 
admitting  statemeAts  which  axe  inadmissible 
as  evidence." 

W.e  do  not  think,  however,  that  under  the 
language  used  in  our  workmen's  compensa- 
tion .  act  the  deciaioAs  of  it^  administrative 
board  must  be  in  all  cases  reversed  under  the 
rule  oi  presymptive  prejudice,  because  of 
error  in  the  admission  of  incompetent  testi- 
monyr.  when,  in  the  absence  of  fraud,  there 
appears  in  the  record  a  legal  basis  for  its 
findings,  which  are  [471]  made  ''conclusive" 
by  statute  when  said  board  acta  within  the 
scope  of.  its  authority. 
•  As  a-  part  of  the  plan  for  a  practical  ad- 
ministration of  this  law,  section  17  of  part 
3  req^res.  each  employer  who  elects  to  come 
under  th^  provisions  of  said  act  to  keep  a 
record  of  injuries  ''received  by  his  employees 
in  the  course  of  their  employment,"  and  with- 
in ten  days  after  an  accident  resulting  in 
personal,  in  jury  to  report  the  same  in  writing 
to  the  industrial  accident  board,  on  blanks 
printed  for  that  purpose^ 
'  The  first  knowledge  which  came  to  the 
board  of  thia  accident  is  contained  in  the 
•report  of  appellMit,  made  by  an  admitted 
agent.  It  is  dated  January  9,  1013,  and 
marked  "F^rst  Report  of  Accident."  It 
states,  amongst  other  things^  that  on  De- 
cember 2a,  1012,  Reck,  a  baker  by  txade,  was 
injured;  ihe  "cause  and  manner  of  accident" 
jU^ing  that  he  'Va^  throwing  wood  in  furnace 
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and  a  nail  run  in  left  hand  inflicting  a  deep 
gash."  Thia  report  was  made  three  days  be- 
fore Reek's  death,  and  indicates  that  the  em- 
ployer, or  his  representatives,  had  full  notice 
of  th«  injury,  vith  ample  opportunity  to  in- 
vestigate while  Reck  was  alive,  and  all 
sources  of  information  were  both  fresh  and. 
available.  A  second  report,  after  Reek's 
death,  made  on  January  15,  1013,  giving  the 
same  date  of  the  accident,  etc.,  states  of  its 
''cause  and  manner:" 

"The  injured  was  throwing  wood  in  the 
fire  and  a  nail  scratched  his  left  hand.  He 
worked  for  two  or  three  days  after  the  acci-. 
dent,  when  the  hand  became  infected,  and 
he  was  sent  to  the  hospitiJ.  After  the  hand 
had  started  to  heal  nicely  he  contracted 
broncho-pneumonia,  which  disease  caused  his 
death  January  13,  1913." 

We  think  that  such  reports  from  the  em- 
ployer, where  all  sources  of  information  are 
at  his  command  when  the  reports  are  made, 
and  he  has  had  ample  opportunity  to  satisfy 
himself  of  the  facts,  can  properly  be  taken 
as  an  admission,  and,  at  least,  as  prima  fficie 
[472]  evidence  that  such' Accident  and  injury 
occurred  as  reported. 

No  evidence  was  offered  to  impeach  the 
reports  or  to  show  that  the  accident  occurred 
otherwise  than  as  stated  in  them.  Eliminate 
ing  from  consideration  the  hearsay  testimony 
erroneously  adniitted,  i^hich  could  not  affect 
either  way  the  legal  significance  of  such  re- 
ports, the  record -.furnishes  legal  suppprt  for 
the  findings  of  fact  made.  Consequently  such 
findings  are  to  be  recognized  as  conclusive  un- 
der the  Statute; 

The  decision  of  said  industrial  accident 
board  is  therefore  affirmed.     . 

McAlvay,  0.  J.,  and  Brooke^  &uhn,  Stone, 
Ostrander,  Birdy  and  Moore,  JJ.,  concurred^ 


nOTE. 

Admissibility  in  Proi«oedi»s  luide* 
mrorkmeik's  Ooaipeasatioa  Act  of 
Statement  bj  Injnsed  Employee  He^ 
speetias  Cnnse  of  Injnrj. 

The  reported  case,  which  appears  to  be  the 
only  American  case  on  the  point,  holds  that 
a  self-serving  statement  made  by  an  injured 
workman  as  to  the  cause  of  the  injury  is 
not,  after  his  death,  admissible  in  a  pro* 
ceeding  by  his  dependents  to  obtain  the  bene- 
fits of  a  workmen's  compensation  act.  A  few 
English  cases  maintain  the  same  view.  Gil- 
by  V.  Great  Western  ft.  Co.  102  L.  T.  N.  S. 
(Eng.)  202,  3  B.  W.  C.  C.  135;  Smith  v. 
Hardman,  6  B.  W.  C.  C.  (Epg.)  719.  Thus 
in  Gil  by  v.  Great  Western  R.  Co.  supra,  it 
appeared  that  a  workman  returned  to  his 
borne  suffering  from  certain  injuries  from 
which  he  thereafter  died.     On  entering  the 


house  he  made  a  statement  to  his  wife  as  to 
the  cause  and  occasion  of  the  injuries  from 
which  hB  was  suffering.  The  court  said :  ''In 
this  case  the  only  evidence  on  which  the  ap- 
plicant rests  her  case  consists  of  the  state- 
ments made  by  the  deceased  workman  as  to 
his  having  had  an  accident,  and  as  to  the 
nature  of  that  accident.  I  can  find  no  case 
whatever  which  permits  such  declarations  to 
be  admitted  as  evidence  of  the  truth  con- 
tained in  the  facts  of  those  declarations.  We 
do  give,  in  cases  like  the  present,  considerable 
latitude  to  parties  in  admitting  the  state- 
ments of  deceased  persons  under  the  head 
of  what  is  called  res. gestae.  But  to  admit 
the  statements  in  the, present  case  as  evidence 
of  the  cause  of  the  injury  to  the  deceased 
workman  would  be  to  go  wholly  beyond  any- 
thing which  the  courts  have  ever  sanctioned, 
and -would  be  contrary  to  the  English  law." 
But  in  Wright  v.  Kerrigan,  [1911]  2  Ir.  R. 
301,  it  appeared  that  an  injured  employee 
told  his  physician  that  certain  abrasions 
on  his  body  were  the  result  of  an  ac- 
cident. On  that  declaration,  together  with 
proof  of  the  fact  that  the  sJbrasions  in 
question,  from  the  .  result  of  which  the 
employee,  subsequently  died,  were  such  as 
might  readily  have  resulted  from  the  em^ 
pk>3Fment,  which  consisted  in  lifting  coffins 
out  of  vans,  an  award  of  compensation  waa 
sustained.  Cherry,  L.  J.,  said:  "It  is  said 
that  there  was  no  evidence  in  this  case  to 
justify  the  Recorder  in  holding  that  the  in- 
juries to  the  deceased  workman  were  caused 
by  an  accident  arising  out  of  and  in  the 
course  of  his  .employment.  The  learned  Re- 
corder is  said  to  have  acted  upon  hearsay 
evidence;  but  hearsay  evidence  is  in  some 
cases  admissible,  and  the  learned  Recorder 
appears  to  me  to  have  acted  strictly  in  ac- 
cordance with  the  settled  rules  of  evidence. 
There  is  no  better  authority  on  this  branch 
of  the  law  that  the  Recorder  himself.  He 
ruled  out  statements  as  to  the  circumstances 
of  the  accident.  He  admitted  the  statements 
made  by  the  decesjsed  man  to  his  medical  at- 
tendant, Dr.  Crinion,  as  to  his  symptoms  and 
their  cause.  Such  statements  are  usually 
held  to  be  admissible  upon  the  ground  that 
there  are  no  other  means  possible  of  proving 
bodily  or  mental  feelings  than  by  statements 
of  the  person  who  experiences  them.  The 
decisions  in  workmen's  compensation  cases 
show,  especially  where  death  occurs,  that 
Very  slender  evidence  may  be  sufficient  to 
justify  an  inference  that  aa  injury  has  been 
caused  by  an  accident  in  the  course  of  the 
employment." 

A. statement  as  to  the  cause  of  an  injury 
made  by  the  injured  employee  who  died  before 
the  hearing  has  been  excluded  though  it  was 
against  his  interest.  .Tucker  v.  Oldbury 
Urban  IHst  CouncU,  [1912]  2  K.  B.  (Eng.) 
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cits:  i^his  vol.  amn:  cas.  isusc. 


317.  In  that  case  the  elaim  of  the  dependents 
was  based  on  the  theory  that  in  the  course  of 
the  employee's  work  a  piece  of  steel  was  driv- 
en under  his  thumb  nail  from  which  blood 
poisoning  resulted.  It  appeared  th«t  the  em- 
ployee came  to  work  with  his  thumb  bound 
up  and  that  the  manager  asked  what  was  the 
matter.  Sustaining  the  exclusion  of  his 
answer  to  that  question  the  court  said: 
"Counsel  for  the  appellants  sought  to  support 
the  appeal  on  two  grounds,  i.  e.,  ( 1 )  -that  thu 
statements  of  the  deceased  workman  were  ad- 
missible as  admissions,  and  (2)  that  they 
were  admissible  as  declarations  against  in- 
terest. With  regard  to  the  first  of  these 
grounds,  I  am  of  opinion  that  it  k  untenable. 
The  applicants  in  the  present'  case  have  as 
dependents  a  direct  statutory  right  against 
the  employer  under  Sehed.-  I*^  '(1844)  (1.) 
(a) ;  the  deceased  workman  is  not  a  party  to 
the  litigation,  nor  do  they  derive  their  title 
to  compensation  by  derivation  from  him.  No 
admission  therefore  made  by  him  can  be  evi- 
dence against  the  present  applicants.  Th» 
second  objection  gives  rise  to  more  difficulty. 
To  decide  whether  it  applies  one  must  of  course 
know  the  nature  of  the  declaration  in  order  to 
judge  whether  or  not  it  was  a  declaration 
against  interest  on  the  part  of  the  deceased. 
We  were  informed  that  the  statements  were 
to  the  effect  that  he  had  a  whitlow  on  his 
thumb,  and  that  en  the  witness  further  ask- 
ing him  whether  he  had  been  hammering  his 
thumb  the  deceased  said  'No.'  This  ground 
of  admissibility  has  noUiing  whatever  to  do 
with  the  fact '  that  the  deceased  waji '  the 
workman  himself.  It  would  apply  equally 
to  a  declaration  against  interest  on  the  port 
of  any  witness^  Such  declarations  are  ad- 
mitted as  evidence  in  our  jurisprudence  on 
the  ground  that  declarations  made  by  persons 
against  their  own  interests  are  extremely  un-< 
likely  to  be  false.  It  follows  therefore  that 
to  support  the  admissibility  it  must  be  shown 
that  the  statement  was  to  the  knowledge  of 
the  deceased  Contrary  to  his  interest.  And 
it  is  now  settled  that  the  declaration  must  be 
against  pecuniary  interests  (or  against  pro- 
prietary interests,  which  is  much  the  same 
thing)  :  see  Perrage  Cajse  11  CI.  k  F.  86  and 
the  judgment  of  Blackburn,  J.  in  Smith  v. 
Blakey,  L.  R.  2  Q.  B.  326,  332.  In  uy  opin- 
ion the  proposed  statements  fail  to  satisfy 
the  requirements  of  the  law  and  the  evidence 
was  rightly  rejected.  At  the  date  when  they 
were  made  no  claim  had  been  made,  and 
there  is  no  reason  to  believe  that  the  work- 
man knew  that  he  ever  would  be  able  to  make 
a  claim.  Up  to  that  moment  there  had  been 
no  incapacity.  He  had  continued  working  as 
usual  and  he  undoubtedly  was  unable  at  that 
time  to  forseb  the  rapid  and  'fatal  develop- 
ment of  the  mischief.  It  muirt  be  remembered 
that  if  the  iiicapa<^iy  lasts  less  i^an  two 


weeks  no  compensation  is  payable  in  respect 
of  the  first  week.  But  apart  from  this  I 
am  of  opinion  that  the  statements  themselTea 
were  not  necessarily  against  the  interest  of 
the  deceased.  The  description  of  the  trouble 
in  his  thumb  as  a  whitlow  was  in  the  mouth 
of  an  ordinary  workman,  a  natural  de- 
scription which  does  not  seem  to  me  to 
be,  when  properly  understood,  contrary 
to  the  facts  of  the  case. or  inimical  to  a  claim 
on  his  part,  if  he  had  lived  to  make  one.  A 
whitlow  is  a  septic  condition  resembling  very 
much  the  early  stages  of  such  an  affection 
as  that  of  which  the  workman  died.  Nor  does 
the  statement  that  he  had  not  been  hammer- 
ing his  thumb  appear  to  *  me  to  militate 
against  the  success  of  any  such  claim  It 
certainly  does  not  amount  to  a  statement  that 
he  had  not  while  working  run  a  piece  of  iron 
or  steel  under  his  nail." 


WOI.VEBTOV 

V. 

MOJnVTAIN  STATES  TBLEPHOKE 
AND  TEUSGBAPH  COMFANT. 

Colorado  Supreme  Court — July  8,  1914. 

SS  Cola,  6S;  142  Pme.  105. 


TelesrapliS  amd  Teleplioaes  «  Diatj  to 
Serve  Pnblio  witlioiit  Disoriminatioa. 

Telephone  companies  are  public  service  cor- 
porations, and  their  instruments  and  appa- 
ratus are  devoted  to  a  public  use,  and  must 
serve  the  public  generally,  without  discrin- 
ination,  on  compliance  with  their  reasonable 
rates  and  regulations,  being  bound  to  conduct 
their  business  in  a  manner  conducive  to  the 
public  benefit,  and  subject  to  legislative  rega- 
latioa*  and  controk  ' 

[See  note  at  end  of  this  <;ase.'] 

Contraotff  —  Teirminatton. 

Under  a  contract  for  telephone  service  at 
a  residence  not  extending  to  any  definite  time, 
and  which  plaintiff,  the  subscriber,  could 
terminate  at  any  time,  the  court  was  withoot 
power  to  perpetuate  it  for  business  purposes 
at  the  agreed  rate  for  residence  purposes, 
which  might  or  might  not  be  reasonable,  since 
such  contracts  for  fixed  periods  are  imprac- 
tical, if  not  impossible,  from  their  very  na- 
ture. 

Regalation  of  Rates. 

Contracts  with  public  service  corporations 
for  specific  rates,  and  for  definite  periods,  are 
subject  to  legislative  regulation. 

[See  Ann.  Cas.  1912D  306.] 

Same. 

The  power  to  fix  a  rate  or  regulation  for  a 
public  service  corporation  is  exclusively  a  leg- 
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islative  function^  and  the  coart  may  not  fix 
a  rate,  but  may  determine  the  queation  of 
reasooablenegs  only. 

Krror  to  District  Court,  Boulder  county: 
Gkaham,  Judge. 

Action  for  injunction.  Edward  Wolver- 
ton,  plaintiff  and  Mountain  States  Telephone 
and  Telegraph  Company^  defendant.  Judg- 
ment for  deefndant.  Plaintiff  brings  error. 
The   facts   are   stated   in   the   opinion.     Af- 

FIKMED. 

Howard  L.  Honan  and  TT.  O.  HouBton  for 
plaintitT  in  error. 

Milton  Smith,  Charles  R,  Brock,  W.  H, 
Ferguson^  Joseph  Sampson  and  Elmer  L. 
Brock  for  defendant  in  error. 

[60]  Scott,  J. — The  complaint  in  this  case 
alleges  that  the  plaintiff,  a  citizen  of  the  city 
of  Boiilder,  had  a  residence  telephone  in- 
stalled in  his  dwelling  by  the  Colorado  Tele- 
phone Company,  on  the  9th  day  of  March, 
1904.  That  later  the  defendant,  the  Moun- 
tain States  Telephone  Company  succeeded  to 
the  business  and  rights  of  the  Colorado  Tele- 
phone Company. 

The  telephone  remained  in  the  house,  and 
so  in  use  of  the  plaintiff,  until  the  14th  day 
of  February,  1912.  On  that  day  the  plaintiff 
removed  to  another  place  of  residence,  and  the 
defendant  refused  to  install  another  telephone 
at  the  new  place  of  residence  under  the  terms 
of  the  original  contract. 

The  telephone  was  installed  originally  un- 
der the  usual  application  and  contract.  The 
price  to  be  paid  under  this  contract  was  one 
dollar  and  fifty  cents  per  month,  or  four 
dollars  and  fifty  cents  per  quarter,  with  ad- 
ditional pay  for  excess  calls,  and  a  fee  of 
five  dollars  for  installation.  It  was  provided 
in  the  contract  that: 

"The  Colorado  Telephone  Company  may 
terminate  the  subscriber's  rights  by  written 
notice  served  on  the  subscriber  or  any  occu* 
pant  of  the  premises  and  sever  his  connection 
and  remove  the  instrument  for  non-payment 
of  the  rental  provided  for  herein  or  for  any 
U0e  of  the  teleplione  by  the  subscriber  con- 
trary to  this  request,  etc." 

The  complaint  also  alleged  that  the  defend- 
ant presented  a  bill  for  the  use  of  the  tele- 
phone on  the  1st  day  of  Fcbrtiary,  1912,  for 
service  for  that  full  month  which  plaintiff 
then  paid,  and  further,  that  the  plaintiff 
has  complied  with  ikU  the  conditions  of  the 
contract. 

It  was  further  alleged  in  the  complaint: 

"That  the  plaintiff  is  engaged  in  the  life 
insurance  business,  and  during  a  great  por- 
tion of  said  time  maintained  an  agency  at  his 
residence  at  1728  Grove  Street,  in  the  said 


eity  of  Boulder,  where  said  telephone  sertiee 
[61]  was  rendered  as  aforesaid;  and  that 
at  said  residence  Vera  Wolverton,  his  wife, 
for  the  joint  benefit  of  herself  and  this  plain- 
tiff, maintained  a  fire  insurance  agency,  and 
that  both  this  plaintiff  and  his  wife,  Vera 
Wolverton,  have  built  up  a  large  business  in 
their  respective  ^encies  in  the  cities,  town, 
and  localities  included  within  the  territory 
covered  by  said  contract  as  aforesaid.  That 
this  plaintiff,  and  the  said  Vera  Wolverton, 
and  also  their  customers  have  become  ac- 
customed to  transact  much  of  the  business  in 
regard  to  their  insurance  and  other  business, 
by  means  of  the  telephone,  and  that  this 
plaintiff  and  the  said  Vera  Wolverton  have 
frequent  occasion  to  call  up  customers,  and 
to  transact  various  other  kinds  oi  business  in 
the  several  towns  and  adjacent  communities 
eovered  by  said  contract,  and  people  within 
said  territory  have  frequent  occasion  to  call 
up'  plaintiff  and  his  wife  on  matters  oi  busi- 
ness. That  the  character  of  the  bosiness  he* 
ing  carried  on  by  plaintiff  and  his  wife  is 
such  that  quick,  prompt  alid  reliable  service 
and  oommunieation  is  essential,  and  that  the 
discontinuance  of  said  telephone  service,  and 
the  disconnection  and  removal  of  said  tele- 
phone, and  the  refusal  to  furnish  service  un- 
der the  said  contract,  is  working  and  will  con- 
tinue to  work  irreparable  injury  to  this 
plaintiff,  by  causing  dissatisfaction  among 
said  customers  and   inevitable  loss  of  busi- 
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ness. 

There  are  further  allegations  of  repeated 
requests  to  install  and  maintain  the  telephone 
in  accordance  with  the  terms  of  said  contract, 
and  at  the  new  place  of  residence. 

It  is  also  alleged  that  the  defendant  is  a 
public  utility  corporation,  and  that  there  is 
no  other  service  of  like  character  being 
rendered  to  the  citizens  of  Boulder,  and  none 
other  available  to  the  plaintiff  and  his  wife 
in  carrying  on  their  business. 

The  prayer  was  for  a  temporary  mandatory 
injunction  to  compel  the  defendant  to  install 
and  maintain  a  [62]  telephone  instrument  at 
the  new  pla<^e  of  residence,  and  render  service 
to  the  plaintiff  in  accordance  with  the  terms 
of  said  contract,  for  damages  and  costs. 

A  general  demurrer  was  sustained  to  the 
complaint,  and  this  is  assigned  as  error. 

It  will  be  seen  that  the  demand  of  the 
plaintiff  is  for  the  installation  of  a  telephone 
for  business  purposes,  and  the  damage  claimed 
is  for  injury  to  plaintiff's  business. 

The  contract  with  the  Colorado  Telephone 
Company  was  for  residence  purposes  alone, 
and  shows  this  to  be  an  entirely  different 
class,  with  different  charges  than  for  business 
purposes. 

The  complaint  does  not  allege  that  the 
plaintiff  has  tendered  or  offered  to  pay,  the 
usual  and  customary  rate  for  such  purpose^ 
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or  ihe  reaiflonable  value  of  such  service,  or  a 
7easonalde  rate  for  any  service  whatsoever. 
.  Telephone  companies  are  public  aeryice 
corporations  and  their  instraments  and  ap* 
paratus  are  therefore  devoted  to  a  public  use, 
and  by  reason  of  various,  valuable  rights  and 
franehises  granted  by  the  public  are  subject 
to  certain  well  understood  duties  and  obliga- 
tions, without  -discrimination,  to  ihe  publie 
generally,  and  are  bound  to'  conduct  their 
business  in  a  maiiner  conducive  to  the  pub- 
lic benefit.  They  are  likewise  subject  to 
legislative  regulation  and  control.  These  com^ 
panics  may  not  arbitrarily  refuse  their  facili- 
ties to  any  person  desiring  them,  and  offering 
to  comply  with  their  regulations,  subject  to 
the  provision  that  rates  and  regulations  must 
be  reasonable. 

That  there  is  reasonably  a  difference  in  the 
vahie  of  ^uch  services,  as  between '  business 
and  residence  purposes^  and  that  such  differ- 
ence in  the  rates  charged  by  such  publie  serv- 
ice eompaniea,  is  common  and  usual,  is  well 
understood.  So  that  in  this  case,  even  if  we 
were  [6S]  to  hdld  the  contract  binding,  for 
continued  use  as  a  residence  phone,  it  cannot 
apply  in  case  jof  iibe  for  business;  purposeis, 
which  Appears  to  be  the  clear  dentkaad  of  the 
plaintiff. 

The -complaint  does  Aot  allege  public  regu- 
lation as  -bo.  tates,  nor  a  customary  rate 
charged  for  the  service  demanded,  nor  what 
is  a  reasonable  rate  therefor,  nor  a  tender  of 
any  such  sum.  The  right  of  the  plaintiff,  as 
a  resident  of  the  city  of  Boulder  to  have  a 
telephone  installed  in  hia  home  or  place  of 
business,  and  to  the  use  thereof,*  is  not  de- 
pendent upon  contract,  but  upon  the  fact 'that 
the  defendant  is  a  public  service  colrporatibn, 
with  its  att^idant  obligations  to  the  public 
by  reason  thereof,  and  the  plaintiff's  willing* 
neas  to  pay  the  reasonable  rates  for  such  servr 
ice,  and  to  otherwise  comply  with  the  defend- 
ant's reasonable  regulations,  applicable  to  all 
alike,  and  without  discrimination. 

But  it  must  be  conceded  that  the  plaintiff 
could  at  any  time  have  terminauted  the  con- 
tract, under  its  own  terma,  at  will.  There 
is  no  agreement  that  the  contract  will  con- 
tinue for  any  definite  period. 

It  requires  no  argument  to  show  that  such 
contracts  with  public  service  corporations, 
for  fixed  period  are  impracticable,  if  not  im- 
possible from  their  very  nature.  The  service 
is  a  public  service  and  subject  to  a  constant 
change  of  conditions.  ... 

It  is  clear  that  if  the  telephone  company 
should  reduce  its  rates  for  service  to  the 
puUic  generally,  it  could  not  continue  to 
hold  the  plaintiff  indefinitely,  under  a.  eon- 
tract  for  a  higher  rate. 

The.  rule  as  to  the  enforcement  of  contracts 
wanting;  in  mutuality  was:  stated  by  Jnd|;e 
Cooley  in  Rust  v.  Conrad,  47  Kich.  440,  11 
N.  W.  265,  41  Am.  Rep.  720;  to  be: 


"But  the  court  will  also  refuse  to  interfere 
in  any  case  where  if  it  were  to  do  so,  one  of 
the  parties  might  nullify  its  action  through  the 
exercise  of  a  discretion  [64]  which  the  can- 
tract  or  the  law  invests  him  with.  The  re- 
fusal in  such  a  case  does  not  depend  of 
necessity  upon  any  irregularity,  inequality  or 
unfairness,  but  is  sufficiently  based  upon  the 
impropriety  of  imposing  upon  the  judge,  the 
labor  and  upon  the  public,  the  expense,  of  an 
investigation  of  reports,  when  the  circum- 
stances are  such  as  to  preclude  any  judgment 
that  may  be  rendered  from  being  final.  No 
court  can  with  reason  be  called  upon  to  do  a 
Vain  thing.  All  contracts  where  the  party 
has  reserved  to .  himself,  or  where  the  law 
gives  himi,  the  authority  to  render  nugatory 
any  decree  thsit  oiight  to  be  rendered  in  their 
enforcement  rest  upon  the  same  principle. 
This  was  recognized  in  Rutland  Marble  Co. 
V.  Ripley,  10  Wall.  53^,  359, 19  U.  S.  (L.  ed.) 
955,  and  mpre  distinctly  asserted  and  decided 
in  Southern  J^xpress  Co.  v.  Western  North 
Carolina  R.  Co.  99  U,  S.  191,  25  U.  S.  (L. 
ed.)  319.  In  this  last  case  the  very  strong 
assertion  is  made  that  a  court  of  equity  never 
interferes  whiere.  the  power  of  revocation 
exists." 

As  to  the  application  of  this  rule  in  case 
6f  contracts  with  public  utilities  for  service 
see  Fooler  Utilities  Co.  v.  Gray,  168  Ind.  1, 
79  N:  E.  897,  7  L.R.A.(N.S.)  726,  120  Am, 
St.  Rep.  344; 

2,  Wyman  on  Public  Service  Corporations 
well  states  the  reason  for  the  rule  of  non- 
enforcement  of  such  contracts  with  public 
service  corporations  as  follows: 

"A  troublesome  problem  arises  when  the 
cohtihuing;  to  render  service  at  certain  rates 
fixed  by  a  contract  which  was  legal  when  it 
was  made,  comes  into  conflict  with  new  rates 
later  scheduled,  by  which  the  public  generally 
are  called  upon  to  pay  higher  rates.  It  once 
seems  to  have  been  thought  that  a  continuing 
contract  to  take  shipments  must  be  respected 
when  rates  generally  are  raised.  In  tliose 
days  it  will  be  remembered  any  concessions 
for  which  anything  could  be  said  was  held 
jtisttflable.  But  of  late  with  the  stringent 
law  against  all  discrimination,  [65]  and  the 
insistent  enforcement  of  it,  even  a  definite 
contract  still  continuing  by  its  terms  is  held 
no  justification 'for  giving  to  the  particular 
customer  lower  rates  than  those  called  for 
from'  all,  by  the  present  schedule.  Once  the 
policy  against'  discrimination  is  well  estab- 
lished there  is  no  difficulty  in  saying  that 
for  reasons  of  public  policy  no  further  oUi- 
gation  attaches  to  such  a  contract.  To  the 
argument  that  the  contract  may  have  been 
valid  when  made,  if  it  fixed  the  rate  then 
charged  alU  and  that  therefore  the  subee- 
quent  action  of  the  railroad  in  advancing 
fates  genn-ally  could  not  invalidate  it,  tiie 
United  States  Supreme  Court  replied  recent- 
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ly:  ThU  contention  loses  sight  of  the  cen^ 
tral  and  controlling  purposes  of  tiie  law» 
which  is  to  require  shippers  to  be  treated 
alike,  and  that  the  filed  and  published  rate, 
shall  be  equally  known  by  and  available  to 
every  shipper.'" 

And  it  is  now  held  that  even-  in  oase  of  such 
contracts  with  public  utilities  for  specifio 
rat«8  and  for  definite  periods  of  time,  these 
are  subject  to  legislative'  acts  of  regulation. 
LouisyilJe,  etc.  R.  Co.  v.  Mottley,  219  Uj  S* 
467,  31  S.  Ct,.265,.55  U'S/Il.  ed.')'207;  34 
L.R.A.(N.S,j  671j  Squti^n  Wire. Co.  v.  gt. 
Louis  Bridge,  etc.  Co.  38  Mo.  App.  IQil. 

In  addition  to  what  has  been  said,  it  has 
been  held  that  such  a  judgment  as  is  piayed 
for  in  this  case,  would  be  in  effect  the  fixing 
of  a  rate,  by  the  court.  Nebraska  Telephone 
Co.  V.  State,  66  Neb.  627,  76  N.  W.  171,  45 
L.R.A.  113. 

It  is  universally  held  that  the  power  to  fix 
a  rate  or  regulation  in  such  case  is  exclu- 
sively a  legislative  function;-  and  that  the 
courts  may  determine  the  question  of  reason- 
ableness alone. 

It  is  quite  clear  in  thiB  case  that  the  court 
is  asked  to  perpetuate  a  contract  between  the 
parties  as  it  relates  to  a  rate  once  agreed  on, 
for  residence  purposes,  and  also  to  mfiike  ft 
apply  to  a  business  purpose,  and  whidh  [-06] 
may  or  may  not  be  at  this  time  reasonable. 
Courts  have  no  such  power.  Colorado  Tel. 
Co.  V.  Wilmore,  63  Colo.  591. 

The  judgment  is  aflirmed. 

MuBser,  C.  J.  and  Garrigues,  J.,  conctlr. 
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Emineat  Domain,  -•  Relation  of  Par- 
ties. 

"Condemna.tion''  is  an  enforced  sale,  and 
the  condemnor  stands  toward  the  owner  as 
buyer  toward  seller. 

Compensation  for  I^fztnres. 

The  state  cOnd'emnin^  a  warehouse  for  the 
use  of  a  barge  canal  may  not  rejeet  the  ma-* 
chinery  therein  attached  as  fixtures  in  comn 
puting  compensation,  where  there  was  noth- 
ing in  the  notice  of  appropriation  excepting 
such  fixtures. 

[See  note  at  end  of  this  case.] 

Jackson^  v:  ^iate,  160  N.  Y.  App.  Div.  110, 
reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Third  Judicial  I^epartment. 

I*'  ■        '      '      .    r 

Claim  for  compensation  for  condemnation 

of  property.  ,  John  J.  Jackson,  claimant,  and 

iSiate  of  New  York,   defendant.     Award   of 

Board  of  Claims  afiirmed  by  Appellate  Bivi- 

,  sion  of  Supreme  Court.     Claimant  appeals. 

;The   facts   are   stated   in   th^  opinion.'     K£- 
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The  reported  case  holds  that  fropa  the 
status  of  a  telephone  company  as  a  public 
service  corporation  arises  an  obligation  tjo 
furnish  service  without  discrimination.  Ap- 
plying that  rule  it  is  held  that  a  service  con- 
tract whose  continued  performance  would  be 
discriminatory  cannot  be  enforced.  .  The  ear- 
lier cases  discussing  the  duty  to  supply  tole- 
phone  connections  and  fsfsilities  without  dis- 
crimination are  reviewed  in  the  notes  to 
Yancey  v.  Batesville  Telephone  Co.  11  Ana. 
Cas.  135;  Cumberland  Telephone,  etc.  Co.  y. 
Kelly,  16  Ann.  Cas.  1210;  Vaught  v.  East 
TenneStoe  Telephone  Co.  Ann.  Cas.  1912C  132 
and  Central  Union  telephone  Co.  v.  Falley, 
10  Am.  St.  Bep.  114. 


Charles  Hickey  for  appellant, 
.    Thomas  Carmody  find  Joseph  P.  Coughlin 
lor  respondent. 

[35]  Cardoza,'  J. — The  State  appropriated 
the.  claimant's  warehouse  in  the  village  of 
Middleport  for  the  use  of  the  barge  canal. 
The  Board  of  Claims  found,  that  ..the  value 
of  the  building  was  $9,000  and  that  of  the 
land  $1,300.  The  claimant  had  an  award  for 
those  amounts.  The  board  also  found  that 
the  building  contained  machinery,  shafting, 
elevators  and  conveyors  of  Xhe  value  of 
$4,353.20.  The  form  in  which,  these  articles 
were  annexed  to  the  freehold,  and  the  purpose 
of  the  annexation,  were  such  that,  as  be- 
tween vendor  and  vendee,  they-  would  have 
constituted  fixtures.  For  the  enhancement 
of  value  due  to  the  presence  of  these  fixtures, 
the  Board  of  Claims  refused  to  award  com- 
pensation to  the  claimant.  The  ruling  hf.s 
been  affirmed  at  the  Appellate  Division  on 
the  ground  that  the  State,  after  appropriat- 
ing the  warehouse,  had  tifcie  right  to  reject 
the  fixtures  and  refuse  to  pay  for  them. 

We  think  that  the  power,  of  the  State  is 
not  so  great,  nor  the  ])light  of  the  citizen 
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80  helpless.  Condelnnation  is  an  enforced 
sale,  and  the  State  stands  toward  the  owner 
as  buyer  toward  seller.  On  that  basis  the 
rights  and  duties  of  each  must  be  determined. 
It  is  intolerable  that  the  State,  after  con- 
demning a  fftctor^r  or  warehouse,  should  sur' 
render  to  the  owner  a  stock  of  second-hand 
machinery  and  in  so  doing  discharge  tlie  full 
measure  of  its  duty.  [36].  SeTered  from  the 
building,  such  machinery  commands  only  the 
prices  of  second-hand  articles;  attached  to  a 
going  plant,  it  may  produce  an  ehhaficemeiit 
of  value  as  great  as  it  did  when  new*.  The 
law  gives  no  sanction  to  so  obvious  an  injus- 
tice as  would  result  if  the  owner  were  held 
to  forfeit  all  these  elements  of  value.  An 
appropriation  of  land,  unless  qualified  when 
made,  is  an  appropriation  of  all  that  is  an- 
nexed to  the  land,  whether  classified  as  build- 
ings or  as  fixtures,  and  so  it  has  frequently 
beten  held.  (Matter  of  New  York,  118  App. 
Div.  865,  103  N.  Y.  S.  908,  affirmed  189  N.  Y. 
508,  81  N.  E.  1162;  Matter  of  New  York,  39 
App.  Div.  589,  57  N.  Y.  S.  667;  Phipps  v. 
New  York,  69  Misc.  295,  127  N.  Y.  S.  260; 
Allen  V.  Boston,  137  Mass.  319.)  We  say 
"unless  qualified  when  made,"  becauiae  we  do 
not  need  at  this  time  to  decide  whether  the 
Sl^ate,  in  giving  notice  of  appropriation,  may 
except  fixtures  that  would  retain,  after  sever- 
fince  from  the  soil,  a  substantial  value  aM 
personalty,  and  thus  restrict  the  payment  to 
the  difference  between  the  value  of  the  de- 
tached articles  and  the  value  added  to  tbe 
building  when  they  were  used  in  connection 
with  it.  (Price  v.  Milwaukee,  etc.  R.  Go.  27 
Wis.  98;  Philadelphia,  etc.  R.  Co.  v.  Getz, 
113  Pa.  St.  214,  6  Atl.  356.)  If  that  may 
be  done  in  an^  cas^,  it  can  only  be  when  the 
purpose  is  made  plain  in  the  act  of  appi*o- 
priation.  The  rights  of  the  parties  became 
fixed  at  that  time,  and  must  then  be  recipro- 
cal. If  the  State  has  the  right,  UUder  a  gen- 
eral notice  of  apl[>ropriation,  to  insist  that 
title  to  the  fixtures  has  passed  to  H  ^ith  the 
land,  the  owner  has  the  correlative  right  to 
insist  upon  payment.  The  laW  does  not  leave 
the  title  in  a  state  of  suspense.  The  value 
of  the  fixtures  ought,  therefore,  to  have  been 
considered  in  estimating  the  total  value  of 
the  property  appropriated  by  the  State. 

We  have  not  ignored  the  suggestion  in  he- 
half  of  the  resfKmdent  that  some  of  the  fix- 
tures Were  afterwards  removed  by  the  claim- 
ant, and  by  common  consent  were  treated  as 
personal  property.  (Tyson  v.  Post,  108  N.  Y. 
[37]  217.)  No  finding  on  this  subject  was 
either  made  or  requested,  and  the  evidence  is 
too  vague  to  eriAble  us  to  aseertain  the  truth 
of  the  transaetioB.  Tlie  claimant's  poeition 
is  that  he  did  net  remove  anything,  but  ac- 
quired by  pu)*chase  from  a  contractor  some 
of  the  fixtures  which  the  contractor  had  pur- 
ehased  from  the  State.    Upon  another  hear- 


ing this  element  of  the  edntroversj  may  bs 
more  fully  developed. 

The  judgment  should  be  reversed  and  a  new 
trial  gtanted,  with  eoats  to  abide  the  event 

Willard  Bartktt,  Oh.  J.,  Hlacock,  Chase, 
Collin,  Hogan  and  Miller,  JJ.,  concur. 

Judgment  cevereed^  etc. 


KOTE. 
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Valne  of  .Fixtnros  <ui  filenent  of  Dam- 
aitea  6ttstait&6d  hj  Appropxiattoa  «f 
Property  in  Eflaimont  Doaudm  Fro- 
oeodlnK. 

General  Rule,  780. 
Application  of  Rule-: 

Fixtures  Attached  by  Owner,  7$!. 
.     Pixtnres  Attached  by  Tenant,  788. 
Rule  in  Massachusetts,  782. 


Qeneral  Bi«le» 

The  general  rule  is,  as  afilrmed  In  the  re- 
ported case,  that  the  value  of  fixtures  at- 
tached to  property  condemned  for  a  public 
use  is  to  be  considered  in  the  assessment  of 
damages  for  the  appropriation  of  the  prop- 
eu^.  Qibson  v.  Hammersmith  Ry.  9  Jur.  X. 
S,  (Eng.)  2211,  .32  U  J.  Ch.  337;  Lefebore  v. 
Reg.  1  Can.  Exch.  121 ;  Kansas  City  Southern 
R.  Co.  V.  Anderson,  88  Ark.  129,  16  Ann.  Cas. 
784,  113  S.  W.  1030;  White  v.  Cincinnati, 
etc.  R.  Co.  B4  Ind.  App.  287,  71  N.  E.  276; 
Warren  Mfg.  Co.  v.  Baltimore,  119  Md.  188, 
203,  86  Atl.  602 ;  In  re  New  York,  192  X.  Y. 
296,  84  N.  E.  1106,  127  Am.  St.  Rep.  903, 
18  L.R.A.(N.S.)  4513,  inodifying  122  App. 
Div.  890,  106  N.  Y.  S.  1117;  In  re  New  York. 
101  App.  Div.  527,  92  N.  Y.  S.  8,  affirmed 
182  N.  Y.  281,  74  N.  E.  840;  Phipps  v.  State, 
69  Misc.  295,  127  N.  Y.  S.  260;  Matter  of 
New  York,  39  App.  Div.  589,  57  K.  Y.  S.  657; 
Matter  of  North  River  Water  Front,  118  App. 
Dit.  885,  103  N.  Y.  S.  908,  affirmed  189  N.  Y. 
608,  81  N.  E.  1162;  Price  v.  Milwaukee,  etc 
R.  Co.  27  Wis.  98.  See  also  Chicago,  etc.  R. 
Co.  r.  Ward,  128.111.  349,  18  N.  E.  828,  21 
K  E.  562;  Missouri,  etc.  R.  Co.  v.  Schmuck, 
1^  Kan.  545,  100  f»ac.  282;  Diamond  Mills 
Emery  Co.  v.  Philadelphia,  22  Pa.  Co.  Ct  9. 
And  see  the  cases  cited  infra  in  the  subdivi- 
sion Applic'ation  of  Rule,  Compare  l^auae  ▼. 
Atlanta^  98  Ga.  92,  26  S.  E.  489,  58  Am.  St 
Rep.  515.  "We  are  inclihed  to  the  opinion 
that  in  condemnation  proceedings,  where  the 
property  is  taken  in  invitum,  the  rule  which 
obtains  is  analogous  to  that  between  vendor 
and  vendee  and  not  that  between  landlord  and 
tenant."  In  re  Post  Office  Site,  210  Fed.  832. 
127  C.  C.  A.  382.  "I  conceive  the  true  rule 
to  be  that,  when  property  is  taken  by  the 
right  of  eminent  domain,  the  doctrine  of  fix- 
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and  erections,  as  applicable  to  the  rela- 
tion of  landlord  and  tenant,  have  no  applica- 
tion; the  question  being,  is  the  property 
taken  of  the  character  of  reial  estate,  and  is 
it  inherently  real  property?  If  it  is,  then  it 
beconnes  the  subject  of  appropriation,  and  not 
only  may,  but  must,  be  taken  as  an  entirety, 
aa  it  then  exists,  without  reference  to  tiie 
respective  ownerships  or  parts  of  such  real 
property.  This  property  being  »f  a  character 
which  is  tiie  subject  of  appropriation,  it  be* 
came  the  duty  of  the  eommissioners  to  deter* 
mine  its  valve>  and  award  that  sum  to  the 
respective' parties  in  interest,  v.  ..  mNo 
consideration  was  given  to  the'  value  of  the 
fixtures  in.  the  building.  As  appears  by  the 
testimony,  the  engine  and  boiler  were*  placed 
in  a  separate  structure  attached  to  the  main 
building,  resting  partia^y  upon  piles  driven 
into  the  ground,  and  partially  upon  the  soiL 
There  was  brick*work  around  the  boiler,  with 
a  brick  arch  and  a  •  brick  floor ,^«-'the  whole  set 
in  permanently.  The  engine  is  set:  upon  tim- 
bers, and  is  connected  with  the  shafting  which 
is  fitted  into  the  building,  and  ths'ough  this 
the  powear  is  applied  which  draws  the  ice  up 
the  galleries.  All  of  these  fiictures  were 
placed  in  this  structure  with  reference. to  the 
building,  and  for  the  particular  use  to  which 
it  is  put.  The  same  is  true  with  respect  to 
the  scales  for  weighing  ice.  Within  the  au- 
thorities, this  prc^rty  is  inaepavable  from 
the  building,  and  forms  an  element  of  dam- 
age to  be  considered."  In  re  Park  GomVs,  1 
N.  Y.  S.  703. 

As  to  the  right  of  damages  in  condemnation 
proceedings  for  injury  to  personal  property 
or  the  expense  of  removing  it  from-  the  prem- 
ises, see  the  notes  to  Blincoe  v.  Ohootaw,  etc. 
R.  Go.  8  Ann.  Gas.  680;  Kansas  City  South- 
ern R.  Go.  V.  Anderson,  16  Ann.  Gas.  TS4. 

Application  of  Bute,        ' 

FiXTCBES  Attached  by  Owneb. 

In  the  ease  of  In  Matter  of  New  York,  39 
App.  Div.  680,  57  N.  Y.  B.  667,  it  appeared 
that  land  on  which  a  gas  plant  was  situated 
was  taken  by  the  city,  for  park  purposes. 
The  city  contended  that  although  the  machin- 
ery as  it  stood  on  the  land  would  be  a  fixture 
as  between  vendor  and  vendee,  that  rule  did 
not  apply  m  condemnation  cases,  and  thitt  it 
was  the  duty  of  the  owner  to  remove  all 
machinei'y  that  could  be  removed  without  its 
practical  destruction.  The  court  in  answer- 
ing this  contention  said:  "There  is  practi- 
cally' no  dispute  upon  the  evidence  that,  as 
between  vendbr  and  vendee,  a  very  large  por- 
tion of  this  machinery  would  have  been  re- 
^rded  as  a  fixture,  and,  iherefbre,  if  the 
premises  had  been  sold  by 'contract  bettfeen 
two  individuals  the  machinery  Wduld  go  with 
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the  land.  Poee  this  law  of  fixtures  app)y  to 
this  class  of  cafe^?  .  .  .  The  same  rule 
exists  in  proceedings  to  take  land  under  the 
right  pf  eminent  domain,  and  the  commis* 
sxoners  of  estimate  have  nq  right  to  restrict 
the  assessment  to  the  siinple  value  of  the 
land,  compelling  the  owner  to  retain  the  fix- 
tures on  the  premises,  and  exempting  the 
city  from  an  obligation  to^take  and  pay  for 
them  as  a  part  of  the  land.  Sc^uchardt  v» 
New  York,  63  N.  Y.  202,  208." 

In  Kansas  Gity  Southern  R,  Go.  v.  Ander* 
son,  88  Ark.  120,  16  Ann.  Gas.  784,  113  S.  W. 
1030,  it  appeared  tbut  a  building  had  been 
erected  for  the  purpose  of  installing  machin- 
ery for  a  planing  mill  und  that  the  machin- 
ery was  securdy  fastened  to  the  building  and 
was  intended  to  be  a  permanent  accession  to 
the  freehold-  In  a  proceeding  by  a  railroad 
company  fox  the  condemnatiqii  of  the  land  on 
which  the  building  stood  it  was  held  that 
"the  machinery  became  a  part  of  the  realty" 
so  as  to-  be  considered  in  assessing  the 
damages.  -  - 

In  Priee  v.  MilwauHe^^  etc.  R.  Go.  27  Wis. 
08,.  it  appeared  th^t.  the  plaintifif  had  placed 
certain  fiixtures  on  his  premise^  to  a^lapt  .his 
property  to  use. as  a  water-oure.  Part  of  the 
premises  wereicondenuied  fora  railroad  right 
of  way  by  the  defendant,  its; chapter  require 
ing  it  to  p4vy  the  value  of  the  land  actually 
taken  for  the  use  of  its  road^  and  also  the 
dama^  or  injury  which  the  owner  sustained 
1^  reiuson  of  the  taking.  It  was  held  that 
"if  the  defendant  entered  upon  the  plaintiff's 
premises  iji  such  a  wny  aa  to  destroy  the 
fixtures  he  had  put  upon  them  for  use  as  a 
water-cure,  he  was  entitled  to  compensation." 

In  the  casjo  o|  In  re,  Popt  OjOace  Site,  210 
Fed.  832,  127  G.  G.  A.  382,  it  appeared  that 
an  engraving  plant  was- situated  on  premliSes 
which  were  eondemned  for  a  post  ofiice  site; 
Gompensatifm  was  allowed  for  the  maehinery 
of  the  plant,  it.  appearing  that  the  machinery 
was  affixed  so  as  to  became  a  part  of  .tb« 
realty .  and  not  removable  without  dams|re 
to  it. 

In  White  v.  Ginoinnati,  etc.  R.  Co.  34  Iml. 
App.  287,  71  N.  E.  276,  it  was  held  that 
where  the  maehinery  of  a  plant  is  so  attached 
as  to  beoome  a  fixture  and  a  part  of  the 
land  only  is  taken  under  eminent  domain  all 
of  the  maehinery  must  be  considered  as  a 
part  of  the  land  in  determining  the  compen- 
sation to  be  paid.  The*  court  said :  "The 
case  at  bar  seems  to  have  been  tried  upon 
the  theory  that  a  part  of  this  maehinery 
should  be  considered  a  part  of  the  land, 
while  a  part  of  the  machinery  might  not  be 
so  considered.  It  is  dear  from  the  record 
that  the  improvement  upon  the  real  estate 
consists,  not  simply  of  certain  buildings  con- 
taining various  pieces  of  machinery,  but  of  a 
paper*mill--«  thing   colhplete  within  itself. 
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Such  machinery  &&  is  necessary  aiid  essential 
to  a  paper-mill  plant  would  be  without  value 
exee{^t  as  a  part  of  a  paper-milK  Means  were 
proTided  for  utilizing  the  water-power,  build* 
ings  erected,  and  the  machinery  placed  in 
position  for  the  purpose  of  establishing  a 
paper-mill.  It  is  not  questioned  that  the 
buildings  should  biB  regarded'  as  a  part  of  the 
land.  In  such  ca^  there  is  no  more  reason 
for  saying  that  the  machinery  necessary  and 
essential  for  carrying  out  the  purpose  of  the 
mill  is  a  mere  incident  or  accessory  to  the 
buildings  than  there  is  for  saying  '  that 
the  buildings  ar^  incidents  or  aeoess6rie6  to 
the  machinery.  .  .  .  As  the  machinery  la 
permanent  in  it^  character,  and,  being  essen- 
tial to  the  purpoefo  for  which*  the  buildings 
are  used,  is  a  fixtute,  it  must  be  regarded  as 
realty,  and  go  with  the  buildings.  The  land, 
water-power,  btiildings  and  machinery  consti- 
tute a  paper'hiill  plant — a*  unit.  It'  bajs  or 
has  not  a  value  as  such,  Just  as  a  bullditig 
is  valued,  not  by  fladng  a  value  on  the  dif- 
ferent materials  composing  it  but  as  a  build- 
ing. By  the  instrument  of  appropriation  no 
building  situated  on  the  real  estate  is  to  be 
removed  or  destroyed,  bnt  it  is  proposed  to 
pass  over  a  plirt  of  the  mill  by  means  of  a 
bridge.  If  a  part  of  the  land  is  taken,  appel- 
lant is  entitled  to  the  fair  market  value  of 
the  land  so  taken.  And  if  thie  market  value 
of  the  remaining  portion  with  the  improve- 
ment as  above  indicated — ^that  is,  the  market 
value  of  the  paper-mill  plant — after  the  ap- 
propriation is  less  than  it  was  before  the 
appropriation;  she  is  entitled  to  that  dif- 
ference." 

FlXTtTBiss  AtTAGH£D  BY  TeNAITT. 

Hie  prevailing  rule  is  that  the  value  of 
ftxtures  attached  by  a  tenant  and  removable 
by  him  at  the  expirAtiori  of  his. term  is  to  be 
considered  as  an  element  in  assessing  the 
damages  sustained  by  the  appropriation  of 
property  in  eminent  domain  proceedings  dur- 
ing the  term  of  the  tenancy.  Gibson  v.  Hanb- 
mersmith  Ry:  9  Jur.  N.  S.  221,  8  L.  T.  N  S. 
43,  Drew  &  S.  603,  11  W.  R.  299,  1  N.  R. 
305,  32  L.  J.  Ch.  837;  In  re  New  York,  192 
N.  Y.  295,  84  N.  E.  1106,  127  Am.  St.  Rep. 
903,  18  L.R.A.(N.80  423,  modifying  122  App. 
DiT.  890, 106  N.  Y.  S.  1117;  Matter  of  Avenue 
A.  66  Misc.  488,  122  N.  Y.  S.  321;  In  re 
New  York,  101  App.  Div.  527,  92  N.  Y.  S.  8, 
affirmed  182  N.  Y.  281,  74  N.  £.  840;  Matter 
of  Willcox,  142  App.  Div.  680,  127  N.  Y.  S. 
777  j  Matter  of  Willcox,  165  App.  Div.  197, 
161  N.  Y.  S.  141;  Matter  of  North  River 
Water  Front;  118  App.  Div.  865,  103  N.  Y..S. 
908,  affirmed  189  N.  Y.  608«  81  N.  £.  116j». 
See  also  Sheeban  v.  Fall  River,  187  Masa. 
S56,  78  N.  E.  544;  Phipps  v.  New  York, 
69  Misc.  295,  127  N.  Y.  S.  260.  Oompare 
Schreiber  v.   Chicago,   et«.   R.   Co.   115   IlL 


340,  3  N.  E.  427;  Matter  of  PubUc  Parka, 
53  Hun  280,  6  N.  Y.  S-  750;  New  York 
Cent.  etc.  R.  Go.  v.  Albany  Steam  Trap  Co. 
161  App.  Div.  829,  146  N.  Y.  S.  674. 

"The  city  took  the  entire  buildings  aa  they 
stood,  including  the  trade  fixtures  therein, 
and  for  the  purposes  of  this  proceeding  they 
must  all  be  regarded  as  real  property.  That 
is,  ^as  between  the  tenant  and  the  city,  the 
trade  fixtures  were  real  property  and  must 
be  paid  for  by  tiie  city  the  same  ias  a  build- 
ing, and  the  tenant  was  under  no  more  obli- 
gation torremoVe  them  than  h^  would  be  to 
remove  a  building  if  he  were  the  owner.  Aa 
between  the  tedant  and  the  owner,  however, 
the  trade  Axtorerii  were  personalty,  and  could 
be  removed,  and  therefore  any  award  made 
for  them  would  go  to  the  tenant.  .  .  .  For 
the  purpose  ci  this  proceediz^  the  trade  fix- 
tures were  ..  .  .  real  property  and  were 
properly  the  subject  of  oondemnation  and 
award."  Mtttter  of  Avenue  A.  66  Misc.  488, 
122  N.  Y.  3.  321. 

In  the  case  of  Matter  of  North  River  Water 
Front,  118  App.  Div.  866,  103  N.  Y.  S.  908, 
ftffirmed  189  N.  Y.  508,  81  N.  £.  1162,  it  was 
held  thai  a  tenant  who  had  erected  a  build- 
ing en  land  which  was  condemned  by  a  city 
for  the  improvement  of  a  water  front  vraa 
entitled  to  compensation  to  the  extent  .of  the 
reasonable  value  of  machinery  whieh  he  had 
piut  in  the  building  so  a«  to  become  a  real 
part  thereof. 

'  In  Schreiber  v.  Chicago,  etc.  R.  Co.  115  IlL 
340,  3  N.  E.  427,  it  appeared  that  a  railroad 
company  instituted  a  proceeding  to  condemn 
land  occupied  by  a  tenant.  The  tenant  had 
erected  buiMings  and  installed  machinery  on 
the  land«  It  was  held  that  as  between  the 
owner  of  the  land  and  the  tenant  the  build- 
ings aild  the  machinery  were  trade  fixtures 
and  that  the  tenant  was  not  entitled  to  com- 
pensation. The. court,  said:  "The  proceeding 
is  not  to  condemn  'personal  property,  and  the 
buildings,,  etc.,  could  only  be  affected  by  it 
when  they  became  legally  a  part  of  the  soil 
to  which  th^y  are  attached,  so  as  to  pass 
with  the  title  to  H,  as  realty." 

Rule  in  Hasaachusetts. 

In  Maasachiiiaetts  the  rule  seems  to  be  thai 
the  value  of  fixtui^es  in  aasessing  damages  for 
property  taken  in  eminent  domain  proceed- 
ings can  be  considered  only  in  so  far  as  they 
enhance  the  market  value  of  the  proper^. 
Jldmands  v.  Beaton,  108  Mass.  535;  Allen  v. 
■Boston,  137  Mass.  319;  Williama  v.  Com  168 
JkCass.  364,.  47  N.  E.  115.  In  WiUiams  v. 
Coip.  supra»  it  was  said:  "So  far  as  the  im- 
provements come  within  the  deacription  of 
fixtures,  they  also,  as  between  the  Common- 
wealth and  the  parties  owning  or  interested 
iy.  the.  I  and  and  building,  must  be  regarded, 
till  severance  at  leaat,  as  part  of  th6  real 
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estate.    .    .    .    There  is  nothing*  to  show  that  • 
they  have  been  severed,  or  that  thej-  were  not 
ineluded  in  the  taking-..   If  they  wfere  included 
in  the  taking,  then,  of  neoessity,  they  must. 
form  a -part  ol  the  market  value  of  the  land 
and  building  taken,  and  the  petitioner  gets 
all  that  he  is  •  justly  entitled  to,  under  thot 
statutes  or  o^'erwise,  when  he  receives  the* 
income  of  ph>perty  whose  value  has  been  ar- 
rived at  by  taking  them  into  account^  though* 
they  may  not  have  been  regarded  as  enhanc- 
ing it.** 

It  has  been  held  that  where  a  wharf  was> 
taken  under  the  right  of -eminent  domain  thS' 
damages  which  a  lessee  could  rec6ver  for  the* 
loss  of  ''tenaufa  fixtures^'  was  the  damage' 
caused  -by ' being  forced  to  vacate  the  premises' 
before  the*  expiration  of  the  lease,  the -tenant' 
having  had  the  right  to  remote  the  fixturea 
but  failing  to  do  so.  Emery  v.  Boston  Termi-' 
nal  Go.  178  Mjms.  172,  59  N.  E.  708,  80  Am.. 
St.  Rep.  473.  In  Sheehan  r.  VnW  Kiveiv  187 
Mass.  356;  73  N.  E;  544,  the  statute  involved 
provided  -for  the  payment  of  damages  sus- 
tained by  the  alteration  of  the  grade  of  a 
street.  The  petitioner  was  the  owner  of  a 
building  on  land  held  under  a  ground  lease. 
A  settlement  had-  been' made  between  the  oon- 
demnor  and  the  owner  of  the  land  for  dani" 
ages  rei^ulting  to  the  ]Mroperty,  but  fai  the  set- 
tlement notliing  was  paid  for  the  injury  to- 
the  petitioner's  property.  The  court,  in  hold-* 
ing  that  the  petitioner  was  entitled  to  dam*- 
ages,  said:  "The  settlement  nmde  with  the 
landowner  did  not  include  her  damages,  for 
he  asserted  no  title  to  the  building,  which 
could  have  been  removed  at  any  time  before 
her  estate  terminated,  and  she  is  not  pre- 
cluded from  recovery  on  the  ground- that  it 
had  beconae  a  part  of  the  real^.  .  .  Om 
principle  no  sufficient  reason  appears  why  the 
owner  of  a  building  of  the  description,  and 
held  under  the  eondttidns  disclosed  by  the 
report,  and  where  it  is  agreed  that  substan- 
tial damages  have  been  sustained  by  a  change 
of  grade  in  a  public  way  dn  which  it  abuts, 
should  not  be  treated  as  between  herself  and 
the  public  as  possessing  a-  Sufficient  interest 
in  real  estate  to  enable  her  to  maintain  a 
petition  under  the  terms  of  a  statute  broad 
enough  to  include  compensation.  .  .  .  We 
are  of  opinion  that  the  words  'all  damages 
sustained'  in  the  statute  under  consideration, 
when  applied  to  a  change  of  grade  in  an  es- 
tablished public  way,  should  be  held  to  com- 
pensatlon  for  injuries  caused  to  a  building 
located  on  the  line  of  the  street,  and  sub- 
stantially annexed  to  the  soil,  though  as  be- 
tween the  owner  of  the  fee  and  the  owner  of 
the  building  it  is  a  tenant^s  fixture  which 
may  be  removed,  and  thus  give  the  petitioner 
a  remedy  to  recover  the  damages  she  has  suf- 
fered."* See  also' Ashby  v.  Eastern  R.  Co.  .5 
Mete.-  (Ma«s.')  368. 
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J«dfi:memts  '  ^     'Persomtfl      JudgraiMit 
atralnat  Niofiiresldeiit. 

Dettpite'the  ordinary  rule  that  no  judgment 
in  personam  can  be  reoovered  against  a  -non- 
resident, except  upon  Appearance,  unless  per- 
sonally served  .within  the  jurisdiction,  a 
valid  judgjpent  may  be  obtained  where  the 
property  oi  a  nonresident  is  attached,  in 
which  case  the  court  may,  for  the  purpose  of 
adjudicating  th^  rights  to'  the  property,  con- 
sider claims  against  tile'  nonresident. 

AttaoJimeWt    —    Property    Sulijeot    — 
Squitable  Interest  in  lUiiid. 

Under  Revxsal  1905,  §§  707,  784,  pnifviding 
that  the  offio^r  to  whom  a  warrant  of  at^ 
tachmeat  is  directed  and  deliveved  shall  tidee 
into  his  possession  the  personal  property  of 
the  defendant,  and  shall  levy  on  so  much  of 
the  real  estate  of  the  defendant  as  prescribed 
for  execution 84  an  attachment  can  be  levied 
only  upon  property  isubject  to  execution; 
and  hence  an  attachment  upon  the  equitable 
interest  of  a  nonresideht  defendant  in  lands 
held  in  trust  is  void,  and  will  not  support 
any  judgment. 

[See  note  at  end  of  this  case.] 

SMoentlona  ^-  Property  Bmbjeet  —  Land 
Held  in  Trast. 

Land'heM  in  trust  for  the  defendant  is  not* 
subject  to  sale  under  execution. 

JmdiTB&eBts    •»•  Matteoni    Cenelnded    — 
JnrisdiotlenaL  Paots. 

Where  a  judgment  in  pexsonam  aigainst  a. 
nonresident  was  sought  to  be  sustained  on  the. 
ground  that  property  Interests  of  the  non- 
resident had  been  attached,  the  judgment  is 
not  conclusive  upon  the  v6;iidity  of.  the  at- 
tachment for,  if  the  attachment  were  invalid, 
the  court  had  no  jurisdiction. 

Taxation  —   Notice   of  Hedenkption  -• 
SnilLoienoy. 

A  tax  deed  issued  is -not  valid  where  the 
notice  of  the  time  for  redemption  was  not 
published  in-  accordance  with  Kevisal  1905, 
§  2003,  requiring  such  notices,  and  was  not 
directed  to  the  trustee,  in  whose  name  title 
was  held,  even  though  the  purchaser's  affi- 
davit showed  his  knowledge  of  the  fact  of 
the  trust. 

Judgments  ^  ConclnsiTeness  —  Failure 
to  Appeal, 

Where  plaintiff,  who  held  land  as  trustee, 
did  not  appeal  from  the  judgment  in  a  suit 
to  remove  a  cloud  frbm  his  title,'  he '  is  con- 
cluded by  thef  verdict  which  found  tdiat  de* 
f endant  was  the  owner  bf  the  equitable  inters 
est  of  plaintiff'a  cestui  qU^  irusk ... 
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Appeal  from  8upe#iof  Cmirt,  Gieahazn  coun- 
ty:   Cabteb,  Judge. 

Action  to  remove  eloud  on  title.  Fred  S. 
Johnson  et  al.,  plaintiffs,  and  H.  B.  Whilden, 
defendant.  Judgment  for  plaintiffs.  Defend- 
ant appeals.    Modified. 

[1 05]  Civil  action  to  rempye  cloud  from 
title  to  certain  lands  situate  in  Graham 
County,  N.  C. 

On  tibe  kearipg,  it  wf s  pioperly  x^ftde  to 
appear  that  grants  tor  the  land  'in  question 
were  tak^n  out  by  one  D.  F.  Goodhue,  in  his 
own  name,  and  he  having  died,  the  legal  titlf" 
thereto  descended  to  his  son,  Willie  F.;  that 
the  Tuekaseegee  Mining  Company  et  al.  in- 
stituted suit  in  Superior  Court  of  Graham 
County,  alleging  that  tlie  lands  had  been  paid 
for  with  compo^ny's  money  and  same  tat^en 
and  held  for  the  company's  benefit,  and,  on 
the  facts  in  .evidence,  it  was,  at  P!all  Term, 
1900,  among  other  things,  d^reed  that  Willie 
F.  Goodhue  held  the  lands  in  trust  for  the 
Tuekaseegee  Mining  Company,  and  same 
should  be  oonveyed  by  him  to  one  Jacob  SL 
Burnette,  as '  trustee  for  said  company.  In 
terms  as  follows:  '*It  is  farther  considered, 
ordered,  adjudged,  and  decreed  by  the  court, 
that  Jacob  S.  Burnette  be  and  he  is  hereby 
appointed  a  trustee  with  full  power  [106]  and 
whose  duty  it  is  to  hold  the  legal  title  to  said 
tracts  of  land  herein  des^ilied*  with  full  pow- 
er to  sell  said  tracts  of  land  at  private  sale 
upon  such  term^as  he  may  think  best  and  to 
convey  the*  title  t«  the  saiM^tD  ihe  purehaseriB 
of  the  same  by  deeds  in  fee  8im{)le,  and  cnit 
of  the  proceeds  of  suoh  sales  to  first  Y^ty  off 
and  discharge  indebtedness  df  the  Tuekaseegee 
Mining  Cempany  tncnrrdd  beth  before  aad 
since  the  bringing  of  this  abtion,  and  to  pay 
dver  to  the  stockholders  any  surplus  which 
may  remain  in  his  hands  after  discharging 
said  indebtedness  of  the  Tilckaseegee  Mining 
Company,  according  to  the  respective  hold- 
ings." And  it  was  adjudged  that  the  decree 
in  question  should  operate  as  a  conveyance. of 
title  Qn  the  trusts  abpve  statsd. 

Jacob  S.  Burnette  having  died,  this  present 
plaintiff,  by  decree  of  Superior  Court,  Fetv-u- 
ary,  1911,  wa^  duly  ap^inted  his  successor 
in  office^  "to  carry  out  and  disoharge  the  trvato 
imposed  upon  the  lands  therein  mentioned  and 
to  execute  and  perform  any  and  all  duties 
devolving  upon  the  original  trustee  by  said 
judgment  of  1900. 

In  this  decree  It  was  found  as  one  of  the 
pertinent  facts  that  the  trustee,  Burnette, 
had  ma,de  a  valid  contract  to  sell  the  land  to 
one  M.  E.  Cozad,  and  that  the  same  was  out- 
standing and  existent,  in  favor  of  said  bar- 
gainee, and  reference  was  made  to  the  claim  of 
defendaht  in  said  land  and  to  the  prooeedinge 
by  which  same  had  Iim&  aoquived,  but  no  de- 


cision was  made  on  the  validity  of  the  claim. 

On  the  part  of  the  defendant,  it  was  shown 
that  A.  M.  Frye»  having  a  claim  for  services 
against  the  Tuekaseegee  Company  for  legal 
services  rendered  to  said  oompany  in  1903,  in- 
stituted an  action  against  it  and  J.  S.  Bur- 
nette,. trustee,  under  and  by  virtue  of  the  de- 
cree aforesaid,  to  Superior  Court  of  Swain 
County,  and  not  being  able  to  obtain  person- 
al service  of  pvocess  on  the  company  withis 
the  jurisdiction  of  the  court  or  on  the  trustee, 
who  was  a  nonresident,  sued  out  an  attach- 
ment in  the  eause  and  had  same  levied  on  the 
lands  in  controversy  ae  the  laiids  i  of  the 
defendants,  the  Tu^se^ga  Company  and  Bur- 
nette, truatee  and  having  al^o  oauaed  publi- 
cation of  the  summons  and  warrant  of  attach- 
ment to  be  made  ai|d  filed  his  complaint 
[107]  ailing  that  the  company  wi^a  indebted 
to  him  for  legal  eerviees  in  the  sum  of  $2,500 
and  that  he  had  caused  attachment  to  be  is- 
sued and  levied  in  t)ve  canae. 

At  July  term,  Swain  Superior  Court,  no 
answer  having  been  filed  or  appearance  made, 
the  issue  of  indebtednees  was  submitted  to 
the  jury  and  the  following  verdict  rendered: 
''Are  defendants  indebted  to  plaintiffs  for 
legal  service?  If  so^  what  amount?  Answer: 
$1,500,  with  interest  from  7  August,  1903.'* 
And,  on  the  v^diot,  after  reciting  the  re- 
covery, the  levy  of  attachment,  etc^,it  was 
adjudged,  the  present  writer  presiding,  that 
defendants  had  been  duly  served  with  process, 
and,  further,  aa  follows: 

"It  is  further  considered,  ordered,  and  ad- 
judged by  the  oourt  that  the  defendants,  the 
Tnekaseegee  Mining  Company  and  J.  S.  Bur- 
nette, trustee^  are.  indel^ed  to  the  plaintiUi 
in  the  sum  of.  $1,500,  with  interest  on  the 
same  from  7  Auguf t,  1903,  lor  lagal  services. 

"It  is  further  considered*  ordered,  and  ad- 
judged by  the  couct  that  the  aeveral  tracts  of 
land  above  described,  which  were  levied  on 
by  the  sheriff  of  Orahara  Ceuaty  under  the 
warrant  of  attachment,  be  condemned  and  sold 
for  the  payment  of  this  judgment,  or  so  much 
thereof  aa  may  he  neeessary  to  pay  the  same, 
with  coeta,  and'  that  eiceoution  ieeue  en  this 
judgment  to  the  aher &£[  of  Graham  County, 
N.  C,  oommanditkg  such  sale/' 

On  execution  issued,  said  lands  were  sold 
and  purehaaed  by  A.  M.  Frye  and  deed  taken 
from  the  sheriff  in  ordinary  form,  etc,  refer- 
ring to  attadtment  proceedings,  judgments, 
etc.,  bearing  date  May,  1905,  and  A.  M.  Fiye 
and  wife,  by  deed,  with  special  warranty, 
bearing  date  7  May,  1900,  conveyed  to  de- 
fendant, Hv  B.  IVhilden,  all  the  right,  title, 
interest,  and  estate  of  aaid  A.  M.  Frye,  etc 

Defendant  further  offered  in  evidence  a 
deed  from  J.  A.  Ammons,  sheriff  and  tax  col- 
lector, reciting  a  sale  of  lands  for  taxes,  saaie 
having  been  listed  in  tke  naittA  of  the  Tuek- 
aseegee Mining  Company,  aad  failure  to  re- 
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deem,  etc.,  conveyed  the  land  to  defendant,  tlie 
deed  dated  13  Jiuie,  10U7;  also  an  affidavit  by 
defendant  to  the  effect  that  tiie  land  having 
been  listed  for  taxes  in  the  name  of  the  Tuck- 
aaeegee  Company,  and  failure  to  [108]  pay, 
pame  had  been  sold  and  purchased  by  defend- 
ant for  $89.74,  amount  of  taxes  du^,  etc,  and 
not  being  able  upon  diligent  inquiry  to  find 
either  the  Tuckaseegee  Mining  Company  or  J. 
8.  Burnette,  the  trustee,  in  Graham,  and  there 
being  no  tenant  or  agent  of  the  company  resid- 
ing on  the  lands,  etc.,  defendant  had  caused 
&  notice  to  be  published  in  the  Cherokee 
Scout,  a  newspaper  in  an  adjoining  county, 
there  being  none  published  in  the  county  of 
Graham,  in  form  as  follows: 

To  the  Tuckaseegee  Mining  Company: 

Tkke  notice  that  at  a  sallB  of  real  estate 
for  nonpayment  of  tjaxes,  held  on  7  May, 
1906,  in  the  town  of  Robbinsville^  the  follow- 
ing real  estate  was  sold  by  J.  A.  Ammona, 
sheriff  and  tax  collector  of  said  county,  towit; 
4,130  acres,  more  or  less,  listed  in  the  name 
of  the  Tuckaseegee  Mining  Company,  said 
lands  lying  in  Yellow  Creek  Township,  Gra- 
ham County,  being,  the  lands  embraced  in 
State  Grants  Nos.  3529,  3530,  3543,  3425, 
3521,  3528,  3519,  3518,  8530,  3526,  3527,  3532, 
3531,  3533,  3522,  3534,  3535,  and  3520,  which 
said  lands  were  sold  for  the  taxes  due  for  the 
year  1905,  amounting  to  $89.74,  including  the 
cost  of  sale,  at  whidi  sale  the  undersigned 
became  the  purdiaser  of  said  land. 

The  owner  of  said  land   will  take  notice 
that  the  time  of  redemption  of  said  lands 
will  expire  on  7  May,  1907. 
This  8  January,  1907.         H.  B.  Whilden, 

Purchaser, 

The  court  charged  the  jury,  if  they  believed 
the  evidence,  to  ansK\'cr  the  issues  as  shown, 
and  the  following  verdict  was  rendered: 

1.  Is  the  plaintiff,  Fred  S.  Johnston,  the 
owner  of  the  lands  described  in  the  complaint, 
as  trustee  for  the  purpose  set  out  in  the  de- 
cree of  Spring  Term,'  1900',  of  Graham  County 
Superior  Court,  in  the  case  of  Tuckaseegee 
Mining  Company  v.  Willis  F.  Goodhue  et  al.? 
Answer :     Yes. 

2.  Has  the  defendant,  H.  B.  Wkilclen,  any 
interest  in  said  lands?  Answer:  No,  except 
as  to  the  equitable  interest  of  the  Tuskaseegee 
Mining  Company  under  the  decree  aforesaid. 

[109]  Judgment  on  the  verdict  for  plaintiff, 
and   defendant  excepted  and  appealed. 

i 
Beyaon  d  Bla<slc  for  appellant. 
Zebulon  Weuvet  and  T.  A.   Morphew  for 
appellees. 

HOKB,   J.    {after   stating   the   facts): — ^It 
j«  now  the  well  settled  principle  that  no  valid 
judgment  in  personam  can  be  obtained  against 
Ann.  Gas.  1916C. — ^50. 
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a  nonresident  or  other  for  an  ordinary  money 
demand  except  on  personal  services  of  process 
within  the  territorial  jurisdiction  of  the  court 
or  unless  there  has  been  proper  acceptance  of 
service  or  a  general  appearance,  actual  or  con- 
structive, by  which  the  party  submits  his 
cause  to  the  courf'S-  jurisdiction.  The  posi- 
tion is  modified,  or,  rather,  a  different  rule 
obtains,  where  in  such  an  action,  duly  insti- 
tuted and  on  attachment  issued,  there  has 
been  a  valid  levy  of  property  of  defendant  iu 
the  jurisdiction,  bringing  the  same  within  the 
custody  ol  the  court,  in  which  case  the  ques- 
tion of  indebtedness  may  be  considered  and 
determined  iu  so  far  only  as  the  value  of  the 
property  may  be  made  available  in  satisfac- 
tion of  the  claim  by  sale  under  final  process 
or  further  decree  in  the  cause;  beyond  this 
value*  no  judgment  in  personam  may  be  en- 
tered or  enforced.  Pennoyer  v.  Neff,  95  U. 
S.  714,  24  U.  S.  (L.  ed.)  505,  and  9  Rose's 
notes  thereon,  pp.  338-39  .et  seq. ;  Warlick  v. 
Reynolds,  151  N.  C  606,  66  8.  E.  657 ;  Bern- 
hardt V.  Brown,  118  :^.  C.  .701,  24  S.  E.  527, 
715,  36  L.RJL.  402. 

These  and  other  authoritative  decisiou9  are 
to  the  efT^t  that  a  court  may  acquire  juris- 
diction by  publication  of  the  summons  to  hear 
and  decide  suits  to  fix  the  status  of  property 
situate  within  its  territorial  jurisdiction  or 
to  determine  the  rights  or  interest  of  parties 
therein,  when  the  action  is  brought  and  prose- 
cuted directly  for  that  purpose. 

An  interesting  and  instructive  case  of  this 
kind  appears  in  134  U.  S.  316,  10  S.  Ct.  557, 
33  U.  S,  (L.  ed.)  918;  Amdt  v.  Griggs,  that 
being  an  action  to  quiet  title;  to  realty,  and 
the  principle  has  been  frequeqtly  recognized 
and  applied  in  this  jurisdiction,  as  in  Bern- 
liardt  V.  Brown,  supra;  Vick  v..  Flournoy,  147 
N.  C.  209,  60  8.  £.  978,  an  action  to  redeem 
land  under  a  mortgage,  and  Lawrence  v.  Har- 
■  dy.  151  N.  C.  123,  65  S.  E.  766,  134  L.R.A. 
(N.S.)  076,  a  suit  for  partition,  etc. 

[110]  It  .will  be  noted  that  w^en  the  action 
is  one  in  personam  and  the  jurisdiction  is  de- 
pendecat  solely  on  the  attaohmoit,  there  must 
be  a  valid  levy  on  the  property,  and  where, 
as  in  thia  State,  this  writ  is  only  regarded  as 
process  ancillary  to  the  main  or  ultimate  re- 
lief sought,  unless  the  statutes  regulating  the 
matter  otherwise  provide,  there  can  be  no 
valid  levy  except  on  property  which  can  be 
made  available  by  sale  under  final  process, 
and  while  the  North  Carolina  statutes  have 
very  much  extended  the  scope  and  vigor  of 
the  writ  in  reference  to  real  estate,  there  haA 
been  no  diange  as  to  the  character  of  the 
property  liable  to  levy  and  sale,  made  by  the 
statute,  but,  on  perusal  of  sections  767  and 
784,  it  appears  that  the  writ,  both  in  reference 
to  the  species  of  property  and  as  to  the  levy 
and  ultimate  sale,  is  to  be  regarded  as  in  the 
nature   of   an   execution.     Thia   being   true, 
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it  is  the  recognized  position  here  and  in  other 
States  having  statutes  of  like  purport,  and 
both  before  and  since  the  existence  of  6ur 
present  civil  procedure,  that  an  attachment 
can  only  be  levied  on  property  which  could 
be  levied  on  and  sold  under  execution,  as 
the  iinal  process  in  the  cause.  Post-Glover 
Electric  Co.  v.  MoEntee-Peterson  Engineering 
Co.  128  N.  C.  199,  38  S.  E.  831 ;  Davis  v.  Gar- 
rett, 25  N.  C.  459;  Gillis  v.  McKay,  16  N. 
C.  172;  Courtney  v.  Carr,  6  la.  238;  Burns 
tr.  Lewis,  86  Ga.  691,  13  S.  E.  123;  Hillman  v. 
Werner,  9  Heisk.  (Tenn.)  686;  Lane  v.  Mar- 
shall, 1  Heisk.  (Tenn.)  30;  and  see  note  in 
11  Ann.  Cas.  669,  on  case  of  Peker  Mfg.  Co. 
V.  Pitts,  76  S.  C.  349,  67  S.  E.  29,  at  page 
€69;  Drake  on  Attachments,  sec.  233;  Shintt 
on  Attachment,  p.  415. 

In  the  case  before  us  it  appears  that  the 
suit  of  A.  M.  Frye  against  the  Tnckaseegee 
Mining  Company  and  its  trustee  was  'one 
strictly  in  personam  to  recover  a  sum  -  for 
legal  services  rendered  the  company.  No  pet- 
sonal  service  was  obtained  upon  either  de^ 
fendant,  and  the  only  basis  of  jurisdiction  is 
the  levy  of  an  atta<3hment  on  real  property 
held  by  J.  S.  Buraette,  one  of  the  defendants 
in  trtkst,  to  ''sell,  make  title  to  purchasers  by 
deeds  in  fee,  and  of  the  proceeds  to-  pay,  first 
the  indebtedness  of  the  Tuekaseegee  Mining 
Company  incurred  both  before  and  since  the 
bringing  this  action,  and  to  pay  over  to  the 
stockholders  any  surplus,  etc.,  etc." 

[111]  Under  our  statutes,  and  decisions 
construing  same,  such  an-  interest  is  not  the 
subject  of  levy  and  sale  under  execution. 
Mayo  V.  Staton,  137  N.  C.  670,  50  S.  E.  331 ; 
Tally  V.  Reed,  72  N.  C.  336;  McKeithan  V; 
Walker,  66  N.  C.  96.  Nor  could  there  be  any 
valid  levy  made  thereon  under  the  ancillary 
process  of  attachment,  and  accordiiig  to  the 
authorities  heretofore  cited,  and  the  princi- 
ples they  uphold  and  illustrate,  the  judgment 
in  case  of  Frye  v.  Manufacturing  Co.  was 
a  nullity,  and-  no  title  passed  to  the  putchas- 
er  at  the  sale  under  final  process  in  the  cause. 

It  is  urged  for  defendant  that  plaintiff  and 
those  under  whom  he  claims  are  concluded  by 
the  judgment  entered  in  the  cause,  which  ea« 
tablishes  the  indebtedness,  declares  the  land 
levied  on  subject  to  same,  and  adjudges  that 
the  interest  of  defendants  be  sold  and  applied 
to  payment  of  the  judgment.  The  position 
would  be  undoubtedly  correct  if  the  court  had 
jurisdiction  of  the  parties  and  had  acquired 
any  right  to  consider  and  pass  upon  the  in- 
terest of  the  defendants  in  that  -suit;  but  the 
action  was  not  one  quasi  in  rem  and  in  which 
plaintiff  sought  to  establish  his  debt  and  en- 
force his  right  against  the  property  as  a 
cestui  que  trust,  or  one  of  them,  under  the 
terms  of  the  deeds.  It  was,  as  we  have  seen, 
a  suit  strictly  in  personam,  and  th^re  having 
been  no  personal  servioo  of  process  on  either 


defendant  within  the  jurisdiction,  and  the 
levy  on  the  attachment  being  6f  no  effect,  tht* 
property  not  being  liable  to  service  under 
that  process,  the  court  was  entirely  withoat 
jurisdiction  to  establish  any  debt  in  fa?or 
of  plaintiff  or  to  determine  in -any  way  the 
rights  or  interests  of  the  nominal  defendants. 
And  the  claim  under  and  by  virtue  of  the  al- 
leged tax  title  is  without  merit. 

The  affidavit  filed  by  the  purchaser  shovs 
that  he  was  fully  aware  that  the  property  wt; 
owned  by  J.  S.'  Burnette,  the  trustee,  and  the 
notice,  made  an  exhibit  in  the  record,  not 
only  does  not  purport  to  give  notice  to  the 
trustee,  the  owner,  but  there  is  nothing  in  the 
record  to  show  that  the  publication  was  made 
cither  on  the  dates  or  the  number  of  time? 
requircid  by  section  2903  of  the  Ba^sal.  la 
several  recent  decisions  of  the  Court  it  has 
been  held  that  the  requirementa  imposed  by 
this  and  cognate  seotions  of  the  statute  must 
be  strictly  complied.  wHh,  and  [112]  that  a 
failure  on  the  part  of  the  purchaser  to  give 
tho  proper  notices  to  the  owner  would  aroid 
the  deed.  Rexford  v.  PhiU^a,  169  N.  C.  213, 
74  S.  £.  337 ;  King  v.  Cooper,  128  N.  0.  347. 
88  S.  £.  924;  Thomas  v.  Nichols,  127  N.  C. 
319,  37  S.  £.  327. 

Under  the  principle  established  by  these 
and  other  decisions  of  lik^  kind,  we  must  hold, 
therefore,  that  the  tax  deed  is  void,  and  car- 
ries no  title  to  the  purchaser.  It  may  be  well 
to  note  that  the  verdiet  on  the  second  issue 
seems  to  establlah  by  oorreei  interpretation 
that  defendant  is  owner  of  the  beneficial  in- 
terest of  the  l^kaseegee  Mining  CompaiiT, 
under  the  decree  establishing  the  trust,  and 
plaintiff,  not  having  appealed,  is  oonehided 
by  such  finding,  and  the  judgment  below  will 
be  so  far  reformed  as  to  declare  and  adjnd^ 
that  such  interest  is  had  and  owned  by  de> 
Isndant.  The  costs  of  appeal  will  be  paid 
by  appellants 

Modified  and  affirmed. 
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Equitable  Imtereat  Im  Be^d  Property 
Snbjeet  to  Att*ekaiient. 

Introductory,  786. 

General  Rule,  787. 

Interests  Subject  to  Attachment,  787. 

Interests  Not  Subject  to  Attachment,  789. 


Introductovff, 

This  note  discusaes  the  right  to  attach  an 
equitable  interest  in  real  property.  The  castf 
dealing  with  the  liability  to  attachment  of  an 
equitable  inter^t  in  personal  property,  are 
treated  in  the  note  to  Pelzar  Mfg.  Co.  v.'Pitti, 
11  Ana.  Cas.  665. 
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G^enetat  Rule. 


As  a  general  rule,  an  equitable  interest  in 
real  property  ia  subject  to  attachment.  Pratt 
y.  Law,  9  Oranch,  466,  3  U.  S.  (L.  ed.)  791 
(conBtnpng  Md.  Statute) ;  Fish  r.  Fowlie,  58 
Cal.  373;  Davenport  v.  Lacon,  17  Conn.  278; 
Laclede  Bank  ▼«  Keeler,  103  111.  425;  Wallace 
V  Monroe,  22  111.  App.  602;  Bullene  v.  Hiatt, 
12  Kan.  98;  Shanks  v.  Suuon,  57  Kan.  383,  4.6 
Pac.  774;  Louisville  Bank  v.  Barrick,  1  Duv. 
(Ky.)  61;  Campbell  v.  Morris,  3  Har  &  McH. 
(Md.)  636;  Wright  v.  Ftanklin  Bank,  59  Ohio 
St.  80,  61  N.  K  878;  Tucker  v.  Denico,  21  R. 
I,  239,  ei  Atl.  642.  And  see  Travis  v.  Topeka 
Supply  Co.  42  Kan.  625,  22  Pae.  991 ;  Aldrtoh 
▼.  Boiee,  66  Kan.  170,  42  Pac.  696?  Kentucky 
Northern  BankV.  Kaah,  1  Handy  (Ohio)  163. 
Compare  Lowry  y.  Wright  (decided  under 
preyiOQs  statute)  16  III.  96;  Warner  y.  York, 
26  Ohio  Cir.  Ct.  R^.  310.  In  LouistiUe  Bank 
V.  Barrick,  supra,  the  eourt  said:  "But. the 
proposition  that  an  equitable  interest  in  real 
estate  owned  by  a  non-resident  is  not  subject 
to  levy  and  sale  under  a  general  attachment 
is  not  maintainable.  The  provision  of  the 
Code  mainly,  relied  on  by  counsel  for  the  ap- 
pellee is  as  follows :  'An  order  of  attachment 
binds  the  defendant's  property  in  the  county, 
which  might  be  seized  under  an  execution 
against  him,  from  the  time  of  the  delivery 
of  the  order  to  the  sheriff,  in  the  same  man- 
ner that  an  execution  would  bind  it;  and  the 
lien  of  the  plaintiff  is  completed  upon  any 
property  or  demand  of  the  defendant,  by  exe- 
cuting the  order  upon  it  in  the  manner  direct^ 
ed  in  this  article.'  (Sec,  233.)  Now,  it  is 
clear  that  this,  section,  was  intended  to  apply 
twro  dassea  of  property :  First,  such  property 
aa  might  be  seired  under  execution;  and, 
second,  any  other  property  or  demand  of  the 
defendant  which  is  not  liable  to  seizure. under 
execution.  The  attachment  binds  the  .first 
class  in  the  same  manner  that  an  execution 
would  bind  it;  the  lien  of  the  plaintiff  upon 
the  second  class  is  completed  by  executing 
the  order  upon  it.  It  would  be  singular  that 
the  f ramers  of  the  Code  should  have  provided 
for  a  lien  upon  a  demand  of  the  defendant, 
and  should  baye  made  no  provisions  for  a  lien 
on  an  equitable  interest  in  land,  or  on  .any 
other  property  not  subject  to  execution.  In 
tho  entire  chapter  regulating  attachments,  it 
is  evident  that  the  word  property  is  used  in 
its  most  comprehensive  sense,  and  is  intended 
to  embrace  everything  of  value  belonging  to 
the  defendant  which  by  any  mode  of  proceed- 
ing might  be  subjected  to  the  payment  of  his 
debts.  The  plaintiff  may  have  an  attachment 
against  the  property  of  Uie  defendant.  (Sec 
221,)  Subsequent  sectionsr-especially  sec. 
228 — show  that  the  word  is  intended  to 
comprehend — 1.  Real  property;  2.  Personal 
property,  capable    of    mviual    delivery.  .  8. 
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(Dther  personal  property,  including  debts,  de< 
maads,  stock  in  a  corporation,  etc.,  etc.  The 
words  'real  property'  mean  lands,  tenements, 
and  heriditaments  (sec.  868) ;  and  can  it  be 
doubted  that  the  holder  of  an  equitable  title 
of  lands,  for  which  the  purchase  money  has 
been  fully  paid,  is  the  owner  of  land  within 
the  meaning  of  the  law,  and,  as  such,  liable 
to  the  summary-  proceeding  by  attachment? 
But  furthermore,  by  section  474,  the  plaintiff 
in  an  exeeutioin  returned,  no  property  found, 
may  institute  an  action  for  the  discovery  of 
any  money,  chose  in  action,  equitable  or  legal 
interest,  and  all  other  property  to  which  the 
defendant  is  entitled*  And  in  such  action  the 
plaintiff  may  hav«  an  attachment  against  the 
property  of  the  defendant  similar  to  the  gen- 
eral attachment  provided  for  in  chapter  3  of 
title  8.  (Sec  476.)  These  provisions  pro- 
visions demonstrate  thai  equitable  interests 
must  be  regarded  as  property^  and  that  they 
are  subject  to  levy  under  a  general  attach* 
ment.    lliere  is  no  escaping  this  conclusion." 

In  Tennessee,  it  has  been  held  that  an 
equitable  interest  in  real  property  is  attach* 
able,  but  only  by  the  process  of  a  oonrt  of 
equity.  Lane  v.  Marshall,  1  Heisk.  (Tenn.) 
80;  Hillman  v.  Warner,  9. Heisk.  (Tenn.)  686. 

Under  the  Nebr€uha  statute,  it  has  beea 
held  that  where  the  interest  of  the  attach- 
ment debtor  in  real  estate  is  purely  equitable, 
uncoupled  with  possession,  an  attachment 
cannot  be  validly  levied  on  that  interest. 
Shoemaker  y.  Harvey,  43  Neb.  76,  61  N.  W. 
109.  And  see  Westervelt  v.  Hagge,  61  Neb. 
647,  85  N.  W.  852,  64  L.R.A.  333. 

In  New  York,  it  has  been  held  that  an  at- 
tachment is  leviable  only  on  legal  interests 
and  does  not  extend  to  equitable  interests. 
Fiske  y.  Parke,  77  App.  Div.  422,  79  N.  Y. 
S.  327.  Compare  Higgins  v.  McConnell,  130 
N.  y.  482,  29  N.  E.  978. 

Interests  Subject  to  Attaehtnent, 

The  interest  of  the  vendee  under  a  contract 
for  the  sale  of  real  property  is  attachable. 
Thus  in  Fish  v.  Fowlie,  58  Cal.  373,  the  court 
said:  "Fowlie  had  not  the  legal  title  to  the 
land.  He  had  nothing  more  than  an  interest 
derivable  under  a  contract  of  sale  made  on 
the  15th  of  June,  1875,  between  himself  and 
one  W.  J.  Qunn,  who  was  the  legal  owner. 
By  that  contract  Gunn  contracted  to  convey 
the  land  to  'Fowlie,  his  heirs  or  assigns,'  upon 
payment  of  a  balance  of  unpaid  purchase 
money  'on  or  before  the  16th  of  September, 
1876.'  No  personal  obligation  was  given  by 
Fowlie  for  the  payment  of  the  purchase 
money ;  and  it  does  not  appear  that  Fowlie  ob- 
tained possession  under  the  contract,  or  that 
he  was  in  possession  at  the  time  o^  the  levy 
pr  sale.  Yet  he  had  agreed  to  purchase  the 
property,  and  had  paid  part  of  the  purchase 
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money,  and  covenanted  to  pay  the  balance  at 
a  stipulated  time;  and  he  thua  became  vested 
with  such  an  equitable  interest  in  the  land  as 
was  the  subject  of  sale  or  transfer  by  himself ; 
or  of  appropriation  by  execution,  or  in  any 
other  mode  prescribed  by  law,  by  his  credi- 
tors. And  in  Higgins  v.  McConnell,  180  N. 
Y.  482,  29  N.  £.  078,  the  court  said :  "The 
question  presented  by  the  demurrer  to  the 
complaint  is  whether  the  interest  of  a  defend- 
ant under  a  contract  for  the  purchase  of  the 
land  upon  which  he  has  made  partial  pay* 
ments,  and  is  in  possession,  and  entitled  to  a 
conveyance  of  the  land  upon  completing  hia 
payments,  can  be  levied  upon  by  virtue  of  ait 
attachment  duly  issued  in  an  action  against 
him  in  the  Supreme  Court.  We  think  it  can* 
Section  644,  Code  C*  P.,  provides  that  tlie 
sheriff  must  execute  the  warrant  of  attach- 
ment 'by  levying  upon  so  much  of  the  person- 
al and  real  property,  of  the  defendant,  with- 
in his  county,  not  exempt  from  levy  and  salet 
by  virtue  of  an  execution,  as  will  satisfy  the 
plaintiff's  demand,  with  the  costs  and  ex- 
penses.' This,  in  terms,  provides  for  a  levy 
upon  real  property,  and  admits  of  the  distinc- 
tion between  the  property  itself  and  an  inter- 
est in  the  property,  ^nd  suggests  that  the  au- 
thority to  levy  upon  the  real  property  of  the 
defendant  is  no  authority  to  levy  upon  the 
real  property  of  another  in  which  the  defend- 
ant has  only  some  interest  less  tlian  a  legal 
estate.  But  section  645  was  added;  it  was 
a  new  proviaion,  and  declared  that  The  real 
property  which  may  be  levied  upon  by  virtue 
of  a  warrant  of  attachment,  includes  any 
interest  in  real  property,  either  vested  or  not 
vested,  which  is  capable  of  being  aliened  by 
the  defendant.'  The  interest  of  the  defend- 
ant under  this  contract  for  the  purchase  of 
the  land  comprises  the  actual  possession,  the 
right  of  possession,  and  the  right  to  acquire 
the  right  of  property.  It  is  a  valuable  inter- 
est, and  is  alienable."  But  see  Sheehy  v. 
Scott,  128  la.  551,  104  N.  W.  1130,  4  L.R.A. 
(X.S.)  365.  The  interest  of  a  debtor  who 
holds  a  contract  for  the  conveyance  of  real 
property  may  be  attached,  but  not  if  he  has 
assigned  the  contract  to  a  bona  fide  purchaser 
before  attachment.  Lambard  v.  Pike,  33  Me. 
141.  While  any  of  the  purchase  money  re- 
mains unpaid,  the  vendor  has  a  beneficial 
estate  in  the  lands  to  that  extent,  and  this 
equitable  interest  is  subject  to  attachment. 
Coggshal  V.  Marine  Bank  Co.  63  Ohio  St.  88, 
57  X.  E.  1086. 

In  Wallace  v.  Monroe,  22  111.  A  pp.  602,  in 
holding  that  an  equitable  estate  for  life,  was 
fittachable,  the  court  said:  "It  cannot  be 
doubted,  we  think,  that  at  the  time  of  the 
service  of  the  writ  of  attachment,  Mrs. 
Wallace  had  an  equitable  estate  for  life  in  the 
land  in  question.  Said  land  was  conveyed  to 
the  trustee  to  be  held  by  him  in  trust  'for  the 


sole  and  separate  use  of  thft  said  Celia  Whip- 
ple (now  Mrs.  Wallace)  during  her  natuni 
life.'  Language  could  scarcely  hare  been 
chosen  manifesting  more  clearly  an  inteatran 
to  vest  Mrs.  Wallace  with  the  entire  equitably 
estate  for  life.  While  the  legal  estate  vas 
conveyed  to  the  trustee,  the  entire  beneficial 
interest  was  given  to  her.  Hie  subseqnnit 
portions  of  the  deed  contain  various  pro- 
visions directing  and  regulating  the  manner 
in  which  the  trust  was  to  be  executed,  but 
they  in  no  way  change  the  character  of  the 
interest  vested  in  Mrs.  Wallace  as  an  equita- 
ble estate  in  the  land.  There  can  be  no  douH 
then  that  her  interest  in  said  land  was  an 
equitable  interest  or  title  Vfithin  the  meaning 
of  the  Attachment  Act,  god  that  it  was  sub- 
ject to  attachment." 

The  interest  of  a  cestui  que  tjruat  in  real 
property  is  attachable.  Davenpert  v.  lAoon, 
17  Conn.  278.  Compare  Fiake  ▼.  Parke,  77 
App.  Div.  422,  79  N.  Y.  S.  827. 

In  Cecil  Bank  v.  Snliwly,  83  Md.  253, 
wherein  it  appeared  that  the  property,  though 
nominally  sold  to  a  certain  person,  was  in 
fact  purchased  for  two  others^  who  paid  the 
purchase  money  in  so  far  as  it  was  paid  at 
the  time,  and  also  paid  the  installments  subse- 
quently falling  due,  it  was  held  that  t^e 
latter  had  an  attachable  interest  in  the  prop- 
erty to  the  extent  of  the  piaymente  made  br 
them,  as  the  facts  established  a  reeuliinj^ 
trtist  in  their  favor. 

In  Atwater  v.  Manchester  6av.  Bank,  45 
Minn.  341,  48  N.  W,  187,  12  L.R.A.  741,  the 
court,  while  holding  that,  a  reversion  in  land 
was  a  legal  estate  and  therefore  subject  to  at- 
tachment, said  obiter  that,  had  it  been  an 
equitable  interest  it  would  have  been  attach- 
able. The  court  said:  *'At  common  law  the 
rule  undoubtedly  was  that  a  mere  equitable 
estate  in  land  could  not  be  sold  on  execution, 
for  the  familiar  reason  that  courts  of  law  did 
not  recognize  equitable  estates;  and  could 
not  deal  with  them.  But  a  judgment  creditor 
was  not  in  such  cases  without  remedv.  He 
could  file  his  bill  in  a  court  of  chancery, 
which  always  held  that,  for  its  purposes, 
these  equitable  interests  Were  just  as  much 
bound  by  the  judgment  as  legal  estates,  and 
could  be  subjects  to  its  satisfaction  bT 
equitable  process;  and  in  adjusting  the  con- 
flicting rights  of  creditors  it  always  followed 
by  analogy,  the  rules  of  the  common  law.  It 
is  true  that  the  courts  of  diancery  held  that 
the  lien  or  right  to  obtain  satisfaction  out  of 
the  specific  property  sought  to  be  subjected  to 
sale  for  that  purpose'  dated  from  the  filing  of 
the  bill.  But  this  was  also  in  strict  analogy 
with  the  law,  for-  at  common  law  the  judg- 
ment was  not  a  lien  on  real  property,  but  it 
was  the  judgment  creditor  who  first  extended 
the  land  by  elegit,  or  whose  execution  was 
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first  b^un  to  he  executed,  tvlio  was  entitled 
to  priority;  and  a  bill  in  equity  to  readi  the 
property. for  the  satisfaction  of  a  judgment 
was  considered  as  being  in  the  nature  of  an 
equitable  execution.  But  when  the  law  was 
changed  so  as  to  make  judgments  liens  from 
the  date  of  their  docketing  there  can  be  no 
reason  why  a  court  of  equity,  utill  following 
*  the  analogy  of  the  law,  should  not  and  would 
not  hold  that  equitable  interests  in  land  were 
subject  ta  the  liens  of  judgments  in  the  order 
of  their  priority  in  date." 

An  equity  of  redemption  is  subject  to  at- 
tachment. Central  Min.  etc.  Co.  v.  Stoven, 
45  Ala.  5i)4;  British,  etc.  Mortg.  Co.  v. 
Norton,  125  Ala.  522,  28  So.  31;  Franklin  v. 
Gorham,  2  Day  (Conn.)  142,  2  Am.  Dee.  86; 
Lyon  r.  Sandford,  5  Conn.  544;  Campbell  v. 
Morris,  3  Har.  &  McH.  (Md.)  535;  Ford  t. 
Philpot,  5  Har.  A  J.  (Md.)  312;  Bigelow  ▼. 
Willson,  1  Pick.  (Mass.)  485;  Reed  r.  Bige- 
low, 5  Pick.  (Mass.)  281;  Wiggin  v.  Hey- 
wood,  118  Ma^s.  514;  Kittredge  y.  Bellows,  4 
X.  H.  424 ;  Eastman  v.  Knight,  35  N.  H.  551 9 
Bryant  v.  Morrisoin,  44  N.  H.  288;  Templeton 
V.  Sfason,  107  Tenn.  625,  65  S.  W.  25;  Chand- 
ler V.  Dyer,  37  Vt.  346.  And  ftee  Davenport 
V.  Lacon,  17  Conn.  278;  Bacon  r.  LeonaM,  4 
Pick.  (Mass.)  277.  In  FOrd  v.  Philpot,  supra, 
the  eourt  said :  '^It  appears  in  itself  but  just, 
that  the  interest  which  a  mortgagor  has  in 
property  mortgaged  by  him  should  be  liable, 
as  well  at  law  as  in  equity,  for  his  debts,  and 
there  appears  no  force  in  the  Objection,  that 
it  is  not  at  law  subject  to  a  fieri  facias,  be- 
cause it  is  not  tangible;  for  the  right  itftelf, 
wliether  legal  or  equitable,  is  not  tangible> 
but  the  land  is;  and  by  the  sale,  the  inter- 
est of  the  party  either  legal  or  equitable, 
may  well  pass;  if  a  legal  interest,  and  the 
party  in  possession  will  not  give  it  up. 
the  purchaser  h  driven  to  his  ejectment;  and 
if  only  equitable,  to  get  possession  he  mu6t 
resort  to  a  Court  of  equity,  where,  if  the  sale 
iinder  the  fieri  facias  passed  the  right,  he 
would  not  only  obtain  the  pbssessi'dn,  but  the 
legal  estate  also."  Likewise,  in  Reed  v. 
Bigelow,  6  Pick.  (Mass.)  281,  where  it  ap- 
peared that  an  equity  of  redemption  had 
been  sold  under  execution,  it  was  held  that 
the  mortgagor  had  an  interest  remaining 
which  he  might  mortgage,  and  that  the  right 
to  redeem  this  second  mortgage  was  attach- 
able. The  eourt  said:  "It .was  a  mere  equita- 
ble interest,  it  is  true,  but  it  was  a  right  to 
redeem  a  mortgage  of  an  equitable  interest 
in  real  curtate,  and  as  such  was  made  liable  to 
attachment  by  the  obvious  consttilction  of  the 
statute.  Th^  right  of  redeeming  the  first 
mortgage,  and  that  of  redeeming  the  second, 
were  distinct  rights,  and  the  sale  of  one  was 
not  inconsistent  with  the  sale  of  the  other'; 
for  although  the  whole  legal  estate  passed  by 
the  first  sale,  an  equitable  interest  remained, 
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Which  might  be  mortgaged,  and  being  mort- 
gaged, was  subject  to  the  right  of  redemption ; 
and  there  seems  no  good  reason  why  such  a 
right,  when  it  is  deemed  valuable,  may  not  be 
taken  in  execution  for  the  benefit  of  credi- 
tors." And  see  Clark  v.  Austin,  2  Pick. 
(Mass.)  528.  In  (rodfrey  v.  Monroe,  101  Cal. 
224,  3d  Pac.  761,  it  appeared  that  the  owner 
of  land  conveyed  the  same  by  a  deed  of  trust, 
authorizing  the  trustee  to  sell  the  same  and 
out  of  the  proceeds  to  pay  the  indebtedness 
of  the  grantor  to  an  improvement  company. 
The  trustee  subsequently  executed  a  deed 
thereof  to  the  improvement  company,  but  as 
piBirt  of  the  same  transaction  the  grantor 
trustee  and  improvement  company  entered 
into  an  agreement  providing  that  as  soon  as 
the  grantor's  indebtedness  was  paid  out  of  the 
receipts  of  the  sale  of  the  lands,  the  improve- 
ment company  sliould  deed  to  the  grantor  the 
balance  of  the  property  remaining  unsold. 
It  was  held  that  the  second  deed  and  the 
a^veement  accompanying  the  same  constituted 
a  mortgage  with  a  por'^r  of  sale  and  that  the 
interest  of  the  mortgager  in  the  property 
thus  conveyed  was  subject  to  attadiment.  In 
Herndon  v.  Pickard,  5  Lea  (Tenn*)  702,  it 
was  held  that  the  right  of  a  person  whose 
land  had  been  sold  under  judicial  sale  to  re* 
deem  the  same,  was  such  an  estate  or  inter* 
est  as  could  be  reached  by  attachment. 

Interests  Xot  Subject  to  AttaeHmeni, 

A  levy  of  attachment  for  a  debt  of  a 
grantor  is  ineffectual  where  the  property  has 
been  conveyed,  even  though  the  de^  has  not 
been  recorded.  Plant  v.  Smythe,  45  Cal. 
161;  Cox  V.  Milner,  23  111.  476;  KeUy  v. 
Mills,  41  Miss.  267.  See  also  Dumas  v.  Geer, 
144  Mich.  377,  108  N.  VV.  34;  Morrison  v. 
New  Haven,  etc.  Min.  Co.  143  N.  C.  250,  65  S. 
E.  611. 

In  Adams  v.  Mills,  126  Mass.  278,  it  was 
held  that  the  right  to  redeem  land  from  a 
tax  sale  was  not  an  interest  which  was  at- 
tachable in  an  action  at  law. 

In  Crocker  v.  Pierce,  31  Me.  177,  in  hold- 
ing that  an  attachment  was  ineffectual 
against  subsequently  acquired  property,  the 
court  said:  *'The  purpose  of  an  attachment 
upon  mesne  process  is  simply  to  secure  to  the 
creditor  the  property  which  the  debtor  has  at 
the  time  it  is  made,  so  that  it  may  be  seized 
and  levied  upon  in  satisfaction  of  the  debt, 
after  judgment  and  execution  may  be  ob- 
tained. Tlie  title  to  the  property  remains  un- 
changed by  the  attachment.  An  attachment 
can  operate  only  upon  the  right  of  the  debtor 
existing  at  the  time  it  is  made.  No  interest 
irabsequently  acquired  by  the  debtor  can  in 
any  manner  be  affected  by  the  return  thereof, 
when  none  was  in  him  at  the  time.  If  the 
levy  of  an  execution  would  not  be  effectual 
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to  pass  any  title  to  the  •creditor  at  the  time 
of  the  return  of  the  attachment  upon  the 
original  writ,  the  latter  could  have  no  effect." 

In  Garlick  r.  Robinson,  12  Ga>  340,  it  was 
held  that  the  defendant  had  no  interest  in 
land  subject  to  attachment  where  the  title 
to  the  land  was  still  in  the  state.  The  court 
said:  "The  defendant  in  execution  had  no 
interest  in  the  land  which  tlie  subject  to  levy 
and  sale.  All  the  interest  he  had  in  it,  was 
the  equitable  right  to  acquire  a  title  by  pay- 
ing the  grant  fees  and  taking  a  grant.  That 
was  not  done  at  tlie  time  of  the  sale.  The 
state  had  n^t  at  that  time  parted  with  the 
title.  She  had  the  sovereign  right  to  it.  The 
subjecting  of  the  land  to  lottery  was  in  the 
nature  of  a  contract  between  the  state  and 
the  drawer;  by  virtue  of  which,  the  state  re- 
taining the  title,  consented  to  convey  it  to 
the  drawer,  upon  payment  of  a  certain  sum  as 
a  grant  fee.  The  payment  of  tliis  fee  was  a 
condition  precedent  to  his  getting,,  a  title. 
Whilst  that  was  unpaid,  lie  had  no  title;  it 
was  still  in  the  state-^nor  had  he  an  inter- 
est in  the  land,  springing  out  of  any  advances, 
or  money  expended.  His  only  right  was  the 
right  to  acquire  a  title  by  fulfilling  a  pre- 
scribed condition.  That  right,  it  is  perfectly 
obvious,  is  not  such  an  interest  as  was  the 
subject-matter  of  a  levy." 
'  In  Grover  t.  Fox,  36  Mich.  453,  in  holding 
that  at  common-law  a  contingent  right  to  a 
conveyance .  ^^s  not  attachable,  the  court 
said:  ''We  then  come  to  the  other  interest, 
the  contingent  right  to  a  conveyance.  This 
was  not  a  legal  interest.  It  was  a  mere 
equity,  and  incapable  of  being  held  by  levy 
at  common  law.  If  liable  to  be  subjected  upon 
attachment  and  execution,  it  could  only  be  so 
through  compliance  with  the  -  statute  for 
supplementing  the  levies  by  proceedings  to 
ascertain  and  determine  the  interest  seized, — 
sec.  4628,  C.  L.  The  right  was  not  proceeded 
against,  however,  as  an  equity."  In  Young 
V.  Young,  8d  Va.  675,  17  S.  E.  470,  23  L.H.A. 
642,  it  was  held  that  a  contingent  remainder 
in  real  property,  which  was  a  mere  possibility, 
was  not  attachable.  And  in  Kendall  v.  Gibl«, 
5  R.  I.  525,  it  was  held  that  .a  contingent 
equitable  interest  in  real  property,  under  an 
express  trust,  was  not  attachable.  But  see 
Wood  v.  Watson,  20  R.  I.  223,  37  Atl.  1030. 

In  the  reported  case,  it  is  held  that  an 
interest  in  land  held  by  a  trusted  for  the  pur- 
pose of  sale,  the  proceeds  of  which  are  to  be 
applied  first  to  the  payment  of  the  indebted- 
ness of  a  certain  company  and  the  surplus  to 
be  paid  to  the  stockholders  of  the  company,  is 
not  such  an  interest  as  is  the  subject  of  levy 
and  sale  under  an  attachment. 

The  purchaser'  of  an  equity  of  redemption 
sold  under  execution  has  no  attachable  inter- 
est in  the  same  during  the  year  in  which  it 
may  be  redeemed.  Thornton  v.  Wood,  42  Me. 
282;  Rogers  v.  Wingate,  46  Me.  436. 


In  Kidder  v.  Orcutt,  40  Me.  589,  it  was  held 
that  the  interest  which  an  execution  creditor 
had  in  the  lands  on  which  he  had  levied  his 
execution,  before  the  expiration  of  a  year 
from  the  date  of  his  levy,  the  time  allowed 
by  statute  for  its  redemption,  was  not  subject 
to  attachment. 

In  Chase  v.  York  County  Sav.  Bank,  89 
Tex.  316,  36  S.  W.  406,  59  Am.  St.  Rep.  48.  * 
32  L.R.A.  785,  it  appeared  that  the  persoiui 
furnishing  the  money  to  purchase  land, 
caused  to  be  vested  in  a  trustee  the  "abso- 
lute title"  to  the  property  with  full  power  of 
bale,  and  provided  that  the  word  "trustee*' 
as  used  in  the  deed  with  reference  to  him, 
should  not  have  the  ordinary  effect  of  limiting 
his  title  or  right  to  sell,  but  that  he  was  to 
be  trustee  ''for  the  purpose  only  of  aecount- 
ing  for  the  proceeds  arising  from  any  sale  or 
sales  of  said  lands  or  any  part  thereof,"  and 
that  he  ''afaould  not  be  released  from  his 
personal  obli^tion  to  account  to  each  of 
them  and  to  their  assiigns  for  .the  proceeds  of 
any  sale  or  sales. of  said,  lands  or  any  part 
thereof  according  to  their  respective  interests 
in  such  protoeeds."  Hie  court  said:  "It 
is  clear  that  it  wa3  the  intention  of  all  parties 
to  so  place  the  entire  title,  legal  and  equitable, 
to  the  land  in  the  trustee  that  it  would  be 
absolutely  beyond  the  control  of  either  of  the 
cestui,  que  trusts»  sueh  cestui  que  trust  to 
have  only  tjie  right?  to  demand  an  accounting 
of  the  trustee.  The  legal  effleot  of  the  ar- 
rangement was  to  leave  in  each  cestui  que 
trust,,  not  any:  title  l^gal  or  equitable  in  tb'* 
land,  but  a  mere  right  in  equity  to  demand 
an  accounting  of  the  proceeds  of  the  sales  o[ 
the  land.  Doubtless  a.  court  of  equity  would, 
in  certain  contingencies  not  contemplated  by 
or  provided  for  in  the  agreement  of  the 
parties,  such  •  as  fraud  on  the  part  of  the 
trustee,  or  a  total  failure  of  the  objects  con- 
templated by  the  trust,  such  ae  inability  to 
sell  the  land  for  sufficient  to  defray  probable 
expenses,  or  any  other  state  of  facts  justify- 
ing disolution  of  the  trust,  treat  this  mere 
equitable  right  of  demanding  an  accounting 
under  the  agreement,  as  entitling  each  cestui 
que  trust  to  a  participation  in  the  division  of 
the  trust  property  itself  upon  such  disso- 
lution; but  in  the  absence  of  such  a  con- 
tingency equity  could  not  reco^ize  the  eestui 
que  trust  as  having  any  interest  in  the  land, 
as  such,  without  ^o'lng  violence  to  the  lawful 
agreement  by  which  the  cestui  que  trusi  and 
the  trustee  respectively  restricted  and  regu- 
lated the  rights  of  each  party  interested  in 
the  trust  and  witliout  which  it  probably 
would  not  have  been  created.  We  have  found 
.no  case  holding  such  an  interest  subject  to 
execution  and  to  so  hold  would  be  going  be- 
yond the  authorities." 

In  Piatt  V.  Oliver,  2  McLean  267,  19  Fed. 
Cas,  No.  11,  115,  wherein  it  appeared  that  the 
legal  title  to  certain  lands  was  in  the  govern- 
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menty  and  that  the  trustee  held  only  an 
equity,  subject  to  the  equities  of  her  cestui 
que  trusts,  the  court  said:  "There  is  he* 
lieved  to  have  been  no  statute  or  rule  of  de- 
cision in  the  territory  at  the  time,  which  made 
such  an  interest  liable^  at  law,  to  the  claims 
of  creditors.  And,  by  the  rules  of  the  com- 
mon law,  we  think  it  could  not  be  levied  on 
by  an  execution  or  an  attachment." 


BBOOBXTK  HZSICUarS  RAILROAB 

COICPANT 

V. 

8TEER8  ET  AZi. 

New  York  Court  of  Appeals — ^November  10, 

1914. 

213  N.  7.  70;  109  N.  E.  019, 


Street  Railways  —  Power  to  Constniot 
Side  Tracks. 

Where  a  street  railroad  company's  fran- 
chise does  not  grant  the'  right  to  construct 
spur  tracks  connecting  with  private  property 
abutting  on  the  street  on  which  the  tracks 
are  laid,  such  right  cannot  be  conferred  by  a 
license  issued  by  the  city's  engineer  of  highi 
waya. 

[See  note  at  end  of  this  case.] 

Same, 

A  license  issued  by  a  city's  highway  engi- 
neer to  a  street  railway  company  authorizing 
it  to  construct  a  spur  track  connecting  it 
with  private  property,  even  if  lawful  in  its 
origin,  is  a  revocable  privilege,  and  is  re- 
voked by  a  resolution  of  the  board  of  esti- 
mate and  apportionment  directing  the  rail- 
way company  to  remove  the  siding,  and  by 
the  revocation  of  the  permit  by  the  president 
of  the  borough. 

[See  not«  at  end  of  this  case.] 


Under  Const,  art.  3,  §  18,  and  Hailroad 
Law  (Laws  1890,  c.  665)  art  4,  §§  90-93, 
and  amendatory  statutes  prescribing  the  mat- 
ters requisite  for  the  granting  of  a  street 
railway  franchise,  a  franchise  to  maintain 
and  operate  a  street  railroad  "across,  along 
and  upon"  a  certain  avenue  and  other  con- 
necting streets  dpes  not  confer  on  the  rail- 
road company  the  right  to  construct  and 
maintain  a  spur  track  leading  from  its  main 
track  in  the  street  to  abutting  private  prop- 
erty for  the  sole  benefit  of  the  owner  and  the 
railway  company. 

[See  note  at  end  of  this  caae.] 

Coiistniotioii.  of  Franchise. 

A  franchise  granted  to  a  street  railway 
company  must  be  constifued  strictly  against 
the  grantee. 

[Sec  12  R.  C.  L.  tit.  Franchises,  p.  194.] 

Brooklyn  Heights  R.  Co.  v.  Steers,  158  N, 
T.  App.  Div.  948,  afi&rmed. 


Appeal  from  Appellate  Division  of  Supreme 
Courts  Second  Judicial  Department. 

Action  by  Brookfyn  Heights  Railroad  Com- 
pany, plaintiff,  against  Alfred  £.  Steers  et 
al.,  defendants.  Judgment  for  defendants  at 
Special  Term  of  Supreme  Court.  Judgment 
affirmed  by  Appellate  Division  of  Supreme 
Court.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Aifibmed. 

Charles  L,  Woody  and  George  Yeomans  for 
appellant. 

Frank  L.  Polk,  Edicard  A,  Freshman  and 
James  D,  Bell  for  respondents. 

[78]  Cabdozo,  J. — The  plaintiff,  a  street 
railroad  corporation,  has  built  a  spur  between 
its  main  tracks  and  a  factory  held  in  private 
ownership*  The  city  of  New  York  has  or- 
dered that  the  spur  be  removed.  The  ques- 
tion is  whether  it  constitutes  an  illegal  ob- 
struction of  the  highway. 

The  Arabol  Manufacturing  Company  is  a 
corporation  engaged  in  the  manufacture  and 
sale  of  pa^te  and  similar  products.  It  has  a 
factory  at  56  Nostrand  avenue,  Brooklyn. 
The  spur  or  siding  in  controversy  connects 
this  factory  through  a  curved  turnout  with 
the  tracks  in  the  centre  of  the  street.  It  was 
built  in  1904  by  the  plaintiff,  the  Brooklyn 
Heights  Kailroad  Company,  under  a  permit 
Issued  by  the  chief  engineer  of  highways  in 
the  borough  of  Brooklyn.  Shipments  of  the 
Arabol  Manufacturing  Company's  products 
are  made  to  its  customers  through  the  use 
of  this  siding.  Shipments  of  goods  purchased 
by  the  company  are  made  through  the  same 
means.  That  is  the  extent  of  its  use.  The 
finding  is  that  the  station  at  56  Xostrand 
avenue  is  not  a  public  freight  station,  but  a 
private  one,  maintained  for  the  use  and  con- 
venience of  the  Arabol  Manufacturing  Com- 
pany exclusively. 

The  case  of  Hatfield  v.  Straus,  117  App» 
Div.  671,  102  N.  Y.  S.  934,  189  N.  Y.  208, 
82  N.  E.  172,  though  similar  in  some  of  its 
features,  is  not  decisive  of  this  controversy. 
In  that  case  the  city. of  [79]  New  York  had 
granted  to  R.  H.  Macy  4  Co.  a  license  to  lay 
a  siding  in  thQ  highway.  R.  H.  Macy  k  Co. 
was  not  a  street  railroad  corporation.  It 
held  no  franchise  empowering  it  to  operate 
a  railroad  in  the  city's  streets.  In  the  lan- 
guage of  this  court:  "no  railroad  applied  for 
the  consent  in  question,  and  no  right  was 
granted  to  any  such  corporation."  The  con- 
sent did  not  constitute,  and  was  not  claimed 
to  constitute,  a  franchise.  The  question, 
therefore,  was  whether  a  license  to  maintain 
tracks  in  the  city  streets  could  lawfully  be 
granted  to  a  business  corporation,  and  it  was 
that  question  which  this  court  then  answered 
in  the  negative. 
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We  are  confronted  in  this  case  bj  a  dif- 
ferent problem.  Here  it  is  a  street  railroad 
corporation,  holding  a  lawful  franchise  to 
occupy  the  city  streets^  which  is  before  the 
courts  insisting  upon  its  right  to  maintaiii 
the  siding,  both  by  force  of  the  license  granted 
to  it  in  1904,  and,  irrespective  of  the  license, 
as  an  incident  to  its  franchise  to  operate  its 
road.  Recognizing  the  force  of  the  distinc- 
tion, as  we  do,  we  think  it  does  not  avail  to 
make  the  obstruction  legal. 

The  plaintiff's  argument  that  it  is  lawfully 
in  the  highway  by  force  of  express  license^ 
apart  from  its  rights  under  its  franchise,  may 
be  answered  in  a  few  words.  If  the  franchise 
does  not  carry  with  it  the  right  to  lay  these 
tracks,  no  license  granted  by  the  engineer  of 
highways  can  enlarge  the  plaintiff's  powers. 
That  conclusion  follows  as  a  necessary  deduc- 
tion from  the  decision  in  Hatfield  v.  Stfau's 
(supra).  A  license,  moreover,  even  if  lawful 
in  its  origin,  is  a  revocable  privilege.  (Lin- 
coln Safe  Deposit  Co.  v.  New  York,  210  N.  Y. 
34,  103  N.  E.  768,  L.R.A.1915F  1009;  Gushce 
V.  New  York,  42  App.  Div.  37,  48,  58  N.  Y.  S. 
967.)  By  resolution  of  the  board  of  estimate 
and  apportionment,  the  plaintiff  has  been  di- 
rected to  remove  the  siding,  and  the  president 
of  the  borough,  under  the  authority  of  thai 
resolution,  has  revoked  the  permit.  The  force 
of  the  license  has  thus  been  eipent. 

[80]  Th6  question  then  remains  whether 
the  franchise  to  operate  a  stt'eet  railroad  car- 
ries  with  it  the  right  to  maintain  Spar  tracks 
for  such  a  purpose.  We  hold  that  it  does 
not.  We  assiime,  as  we  did  in  Hatfield  x. 
Straus,  189  N.  Y.  216,  82  N.  E.  172,  that 
street  railroads  have  the  power  to  transport 
merchandise  as  well  as  passengers.  We  are 
concerned  at  this  time,  not  with  the  things 
to  be  carried,  but  rather  with  the  path  of 
carriage.  The  statutes  have  surrounded  the 
grant  of  franchises  to  street  railroad  corpo- 
rations with  many  safeguards  and  limita- 
tions. (Constitution,  art.  3,  §  18;  Railroad 
Law,  L.  1890,  ch.  565,  art.  IV,  sections  90, 
91,  92,  93,  and  amendatory  statutee.)  The 
route  must  be  described;  the  consent  of  own- 
ers must  be  obtained;  in  default  of  consent, 
there  must  be  an  approval  by  commissioners 
appointed  by  the  court;  these  and  like  condi- 
tions must  be  satisfied  before  a  valid  fran*- 
chise  can  be  obtained.  To  describe  a  route 
as  passing  along  or  through  a  stated  avenue 
does  not  give  notice  to  the  public  that  off- 
shoots will  connect  the  tracks  with  the  prop- 
erty of  abutting  owners.  If  the  plaintiff  un- 
der the  franchise  to  maintain  a  railroad 
"across,  along  and  upon"  Nostrand  avenue 
and  other  connecting  streets,  had  the  right 
to  construct  a  siding  between  ita  tracks  and 
the    factory    of    the    Arabol .  Manufacturing 


Company,  it  had  an  equal  right  to  construct 
a  siding  between  Its  tracks  and  every  other 
factory.  There  would  then  be  a  network  <rf 
lines  that  would  engross  the  highway.  It  is 
incredible  that  property  owners  consenting  to 
the  presence  of  a  street  railroad  could  have 
contemplated  the  gratit  of  such  a  franchise. 
The  presence  of  spurs  ovtt  Which  e^rs  are 
run  into  a  building,  from  which  at  times  they 
suddenly  emerge,  is  a  serious  obstruction  to 
travel,  and  a  menace  often  to  the  safety  of 
the  traveler.  A  railroad  corporation  cannot 
deduce  from  words  of  general  or  uncertain 
import  a  privilege  so  extraordinary.  ^'It  is 
elementary  law  that  public,  grants  must  be 
strictly  construed  against  the  grantee." 
(Lincoln  [81]  Safe  Deposit  Co.  v.  New  York, 
210  N.  Y.  34,  38,  103  N.  E.  768,  L.R.A.1915F 
1009.)  We  are  not  dealing  here  with  a  situa- 
tion akin  to  the  one  oonsidered  in  Brooklyn 
Heights  R.  Co.  v.  Brooklyn,  152  N.  Y,  244, 
46  N.  E.  509.  There  the  spur  was  necessary 
to  enable  the  railroad  to  connect  with  a  store- 
house for  its  cars,  without  which  its  line 
could  not  be  operated  at  all.  Undoubtedly 
t^e  grant  of  a  street  railroad  franchise  car- 
ries with  it  by  implication  the  right  to  main- 
tain sidings  and  switches  under  those  condi- 
tions. The  point  of  the  decision  was  that 
there  was  a  reasonable  neoessity  for  the  con- 
necting tracks  in  order  to  permit  the  railroad 
to  discharge  its  duties  to  the  public.  We 
cannot  find  that  the  use  of  this  siding  bears 
a  relation  so  direct  and  necessary  to  the  ful- 
fillment of  the  plaintiff's  functions  as  to  bring 
it  by  fair  implieatioh  within  the  scope  of 
the  grant. 

The  case  of  Clarke  v.  Blackmar,  47  N.  Y, 
150,  is  witliout  application  to  the  facts  before 
UB.  It  held  that,  under  the  charter  of  the 
city  of  Buffalo  the  common  council  had  the 
power  by  apt  words  of  grant  to  authorise  a 
connection  between  a  private  grain  elevator 
and  the  main  tracks  of  a  railroad.  The  court 
found  that  ib  view  of  the  extent  of  the  busi- 
ness done  by  the  railroad  as  a  common  car- 
rier upon  the  connecting  line,  the  purpose  was 
a  public  one.  It  was  a  question  of  the  power 
of  the  common  council  to  make  the  grant 
It  was  not  a  question  of  the  interpretation 
of  Ik  grant  already  made.  We  are  not  re- 
quired at  this  time  to  say  that  a  franchise 
which  distinctly  authorized  the  construction 
of  sidings  such  as  the  one  complained  of. 
would  be  illegal.  It  id  enough  at  this  time 
for  us  to  hold,  as  we  do,  that  no  such  fran- 
chise has  been  granted. 

The  judgment  should  'be  affirmed,  with 
costs. 

Willard  Bartlett,  Ch.  J.,  Werner,  Chaae, 
Collin,  Hogan  and  Miller^  JJ.,  concur. 

Judgment  afiirmed. 
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XOTE. 

^•r  of  Street  Railway  to  CoBfltniot 
Side  backs. 


Without  Direct  Legislative  Pertnissian. 

Whethcor  a  street  railway  company  has  the 
power  to  construct  side  tracks  depends  large- 
ly oa  the  wording  of  the  particular  statute, 
ordinance  or  franchise  under  which  the  com- 
pany is  operating.    For  that  reason  the  courts 
liave   not  been  able  to   lay  down  a  definite 
rule  on  the  subject.  However,  it  has  been  held 
generally  that  where  a  street  railway  com- 
pany  is  duly  enfranchised  or  authorized  to 
construct  its  line  and  operate  its  cars  through 
certain  designated  streets,  it  has  the  implied 
power   to  construct  side  tracks  or  turnouts 
which   are  necessary  to  the  maintenance  of 
the   road.     Powell  v.  Macon,  etc.  R.  Co.  92 
Ga.  200,  17  8.  E.  1027;   Homer  v.  St.  Paul 
City  R.  Co.  76  Minn.  211,  77  N.  W.  826,  74 
Am.   St.   Rep.  455;    Stroudsburg  v.  Strouds- 
burg  Pass.  R.  Co.  2  Pa.  Dist.  35,  12  Pa.  Co. 
Ct.    124;   Wyoming  v.  Wilkes-Barre,  etc.  R. 
Co.  8  Kulp  (Pa.)  113;  Wilkes-Barre  v.  Coal- 
ville Pass.  R.  Co.  8  Kulp  (Pa.)  208;  Houston 
V.  Houston  Belt,  etc.  R.  Co.  84  Tex.  681,  10 
S.  W.  786.    Thus  in  Powell  v.  Macon,  etc.  R. 
Co.  supra,  it  was  held  that  a  street  railway 
company  which  had  been  enfranchised  to  con- 
struct its  line  across,  along,  and  on  certain 
streets,  etc.,  was  impliedly  authorised  to  con- 
struct a  spur  track  in  connection  with  the 
operation    of    the    line.      The    court    said: 
"Every  electric  railway  needs  a  power-house 
and  a  shed  for  the  storage  of  its  cars  when 
not  in  use,  and  of  course,  has  a  right  to  erect 
the   same   at   a   convenient   place  or  places. 
They  eannot  be  located  ih  the  streets  of  a 
city,  and  yet  would  be  useless  to  the  company 
unless  connected  with  its  main  line.     These 
things  being  so,   we  think  the  General   As^ 
Bcmbly   intended   that   this   company   should 
have  the  right  to  construct  along  the  street 
of  a  city  a  suitable  spur-track  for  this  pur- 
pose,  and  that  the  language  ef  the  charter 
is  sufficient  to  effectuate  this  intention.     To 
deny  the  right  in  question  would  be  to  prac- 
tically prevent  the  company  from  having  a 
power-house  and  car-shed  within  the  limits  of 
the  city,  and  force  it  to  erect   these  struc- 
tures outside  of  the  corporate  limits,  a  result 
which,  in  our  opinion,  could  not  be  reached 
under  a  fair  and  reasonable  construction  of 
the  charter."    In  Brooklyn  Heights  R.  Co.  v. 
Brooklyn,  1.52  N.  Y.  244,  46  N.  E.  509,  af- 
firming  18  X.  Y.  S.  876,  it  appeared  that  a 
street   railway   company   was   authorized   to 
operate  its  line  through  a  certain  street  and 
to  construct  a  storehouse  with  tKe  necessary 
sidings,  switches,  etc.,  the  location  of  the  car 
bam  or  store  house  being  subject  to  certain 
Tistrictions.      T|^e    nearest    practicable    car 


barn  was  1270  feet  away.  The  court  held 
that  the  company  could  construct  the  spur  or 
connecting  tracks  from  the  main  line  to  the 
power  house. 

But  in  Concord  v.  .Concord  Horse  R.  (]Jo. 
65  N.  H.  30,  18  Atl.  87,  wherein  it  appeared 
that  the  charter  of  a  street  railway  company 
gave  it  permission  to  construct  its  road  on 
approval  of  its  plans  by  the  governing  body 
of  the  city  and  the  abutting  property  owners, 
the  court  held  that  while  a  turnout  or  switch 
was  impliedly  authorized  to  be  constructed, 
it  could  not  be  constructed  witliout  the  sanc- 
tion of  the  mayor  and  council  and  the  abut- 
ting owners.    The  reported  case,  while  recog- 
nising the  rule  that  a  street  railway  company 
is  impliedly  authorized  to  construct  such  side 
tracks,  turnouts,  etc.,  as  are  incidental  to  the 
proper    maiatensnoe    and    operation    of    the 
road,  denies  to  the  railway  company  in  ques- 
tion the  right  to  construct  a  side  track  con- 
necting with  a  private  factory  and  not  neces- 
sary  to  the  operation  of  the  road,   in   the 
absence   of   express    statutory    or   municipal 
authorization.    To  practically  the  same  effect 
as  the  reported  case  is  the  decision  in  Percy 
V.  Lewiston,  etc.  R.  Co.  113  Me  106,  03  Atl. 
43,  wherein  it  was  held  that  a  street  railway 
company    could    not    extend    a    turnout    or 
switch  for  the  purpose  of  enabling  a  private 
corporation  to  run  its  freight  cars  over  the 
street  railway   line  and  to  connect  with   a 
railroad   depot.     The   court   said:      ''Lastly, 
tlie  plaintiff  contends  that,  even  if  the  de- 
fendant has  the.  authority  to  transport  prop- 
erty in  st^m  railroad  freight  cars,  it  has  no 
right  to  use  the  public  highway  as  a  switch- 
ing yard,  and  that  it  is  not  entitled  to  a 
turnout  for  that  purpose,  nor  for  the  purpose 
of  affording  a  standing  place  for  cars.     We 
think  the  contention  is  sound,     streets  are 
subject  only  to  public  uses.     They  are  made 
to  travel  in.     They  are  not  made  as  places 
for  publte  trade  or  business,  except  business 
necessarily  incident  to  travel.    They  are  made 
to  enable  the  public,  on  foot,  in  carriages,  or 
carts,  or  cars,  with  or  without  their  wares 
and  merchandises,  to  pass  and  repass.     For 
these  public  uses  the  public  has  compensated 
the  owner  of  the  land,  has  constructed  the 
road,    and    maintained    it.      To    permit    the 
transportation    of    passengers    and     freight 
along  the  way  is  not  an  additional  use,  but 
an  extension  of  the  use  for  which  the  way 
was  laid  out.    But  to  permit  the  way  to  be 
used   for  the   mere  business   convenience   of 
persons  or  corporations  would-  be  a  perver- 
sion of  its  proper  use.     It  might  be  conve- 
nient for  the  defendant  to  use  the  street  as  a 
switching  or  shifting  place  for  its  motors  and 
cars.    It -might  be  that  its  business  would  be 
facilitated  thereby.     But  a  public  way  was 
not  constructed,  and  is  not  tnaintained,  for 
that  purpose." 
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Some  courts  have  adhered  to  the  yi6w  that 
specific  authorization  is  necessary-  to  permit 
a  street  railway  company  to  construct  side 
tracks.  Thus  in  Irvine  v.  Atlantic  Ave.  R. 
Co.  10  App.  Div.  660,  42  N.  Y.  S.  1103,  it  was 
held  that  a  street  railway  company  had  no 
authority  to  construct  a  siding  or  side  track 
unless  expressly  authorized  by  the  city  au- 
thorities. In  that  case  it  appeared  that  a 
street  railway  company,  incorporated  under 
the  general  railroad  act,  while  engaged  in 
repairing  its  tracks  constructed  a  side  track 
or  turnout.  This  the  court  declared  to  be 
unauthorized,  saying:  "We  assume,  however, 
that  under  the  General  Railroad  Act  the 
company  would  have  power  to  construct  nec- 
essary sidings  or  turnouts,  provided  it  ob- 
tained authority  therefor  from  the  city  au- 
thorities. But  such  authority  was  a  neces- 
sary prerequisite,  lor  by  sections  23  and  28 
of  the  General  Railroad  Act  neither  could  a 
railroad  be  constructed  within  a  city,  nor 
its  location  therein  be  changed,  except  by  the 
consent  of  the  corporation  or  common  coun- 
cil; that,  at  least,  this  company  could  not 
exercise  such  a  privilege  without  that  consent 
is  apparent,  for  section  2  of  the  act  of  1870, 
granting  the  original  franchise,  provides  that 
'the  road  shall  be  subject  to  the  same  laws 
and  ordinances  of  the  city  of  Brooklyn  as 
apply  to  horse  railroads  generally  in  said 
city.'  Section  2,  article  9  of  the  ordinances 
of  the  city  of  Brooklyn  directs:  *No  permit 
shall  be  granted  to  any  railroad  company  for 
the  purpose  of  laying  any  railroad  tracks, 
sidings,  switches  or  turnouts  in  the  streets 
or  avenues  of  said  city,  except  upon  the  con- 
sent of  this  common  council.'  It  is  not 
claimed  by  the  defendant  that  any  such  con- 
sent has  been  obtained  from  the  confimon 
council."  In  Specht  v*  Central  Pass.  R.  Co. 
68  All.  785,  affirmed  76  N.  J.  L.  631,  72  Atl. 
356,  it  appeared  that  the  defendant  street 
railway  company,  was  enfranchised  as  a  single 
track  railway  under  a  statute  providing  for 
the  construction  of  street  railways  if  the  con- 
sent of  the  abutting  property  owners  was 
procured.  It  was  held  that  a  resolution  of 
the  city  council  authorizing  the  construction 
of  turnouts  from  the  track,  was  sufficient  to 
authorize  the  railway  company  to  build  same, 
atid  that  it  was  unnecessary  to  obtain  the 
further  consent  of  the  abutting  property  own- 
ers. The  court  said:  ^'The  putting  in  of 
turnouts  on  a  single-track  road  does  not  oper- 
ate to  change  it  to  a  double-track  road  to 
any  extent,  for  turnouts  are  a  necessary  part 
of  a  single-track  system.  Without  them  the 
company  would  be  limited  in  its  operation  to 
the  running  of  one  car  back  and  forth  upon 
its  road,  for  there  would  be  no  place  where 
cars  running  in  opposite  directions  could 
pass  one  another.  The  power  of  the  govern- 
ing body  of  a  municipality  to  authorize  in- 


cidental changes  in  the  character  of  a  street 
railway,  without  public  notice  and  hearing, 
and  without  the  consent  of  abutting  property 
owners,  has  been  affirmed  by  this  court  in 
the  ca«e  of  Moore  v.  Haddcmfield,  33  Vroom 
386."  But  in  that  case,  because  of  a  defect 
in  the  regularity  of  the  resolution,  in  that  it 
was  not  submitted  to  the  mayor,  for  his  ap- 
proval, the  entire  resolution  was  declared  a 
nullity  and  the  construction  of  the  turnout! 
was  held  to  be  unauthorized.  In  Denison  ▼. 
Denison,  etc.  R.  Co.  103  Tex.  344,  127  S.  W. 
804,  reversing  119  S.  W.  115,  it  appeared 
that  a  street  railway  line,  authorized  by  the 
terms  of  its  franchise  to  construct  double 
tracks  but  not  a  switch  without  the  conseot 
of  the  city,  built  a  double  track  for  a  short 
distance  which  eonnected  two  ends  of  a 
single  track  and  was  virtually  a  switch  or 
passing  track.  This  the  court  held  was  not 
permissible,  saying:  "In  Houston,  etc.  R.  Co. 
v.  Campbell,  91  Tex.  551,  45  S.  W.  2.  43 
L.R.A.  225,  the  meaning  of  the  word  'switch' 
was  presented  for  decision.  The  object  of  tbe 
suit  was  to  recover  penalties  for  a  refusal  or 
failure  of  the  railroad  company  to  furnish 
cars  at  'CampbelVs  switch,'  to  be  loaded  with 
wood  for  transportation.  In  passing  upon  the 
question  Chief  Justice  Gaines  for  the  court  de- 
fined the  word  'switch'  as  follows:  'A  switch 
is  a  mere  sidetrack,  so  constructed  as  to  per- 
mit the  passage  of  cars  from  and  to  tJie  main- 
track;  and  it,  is  a  matter  of  common  knowl- 
edge that  railroads  have  many  switches  where 
freight  is  neither  received  i^or  discharged/ 
This  definition  of  a  switch  conforms  to  the 
testimony  of  the  experts  introduced  by  the 
city  in  this  case  and  also  conforma  to  the 
common  knowledge  of  men  with  reference  to 
the  ordinary  use  of  that  word.  ...  We 
are  of  opinion  that  independent  of  all  parol 
evidence  the  very  temos  of  the  contract  itself 
are  of  such  definite  character  as  to  make  it 
susceptible  of  but  one  construction,  which  is, 
tliat  the  double  tracks  permitted  by  the  con- 
tract were  to  consist  of  two  independent 
tracks,  just  what  the  language  means,  so  as 
to  accommodate  the  service  of  the  railroad 
upon  tliat  street.  The  provisions  of  the  con- 
tract absolutely  forbid  the  idea  that  such 
arrangements  of  the  rails  as  is  represented  in 
the  design  presented  here  should  be  consid- 
ered 'double  tracks.' "  In  Davis  v.  Interna- 
tional R.  Co.  89  Misc.  489,  152  N.  Y.  S.  88, 
it  was  held  that  a  street  railway  company 
could  not  operate  a  "Y"  in  connection  with 
the  operation  of  its  road  in  such  a  manner 
as  to  become  a  private  nuisance  to  abutting 
property  owners. 

Under  LegMaUve  Fermiasion. 

Where  there  is  express  legislative  sanction 
for  the  construction  of  side  tracks  by  a  street 
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railway  company,  the  courtB  have  generally 
pursued  a  policy  of  liberal  construction  in 
enforcing  the  rights  of  the  company.     Thus 
in  Eastern  Wisconsin  R.  etc.  Co.  v.  IXackett, 
135  Wis,  464, 115  N.  W.  376,  rehearing  denied 
135  W'ie.  501,  116  N.  W.  1139,  it  appeared 
that    a   street    railway    company    had    been 
authorized  by  a  city  ordinance  to  construct 
switches  or  turnouts  on  a  bridge  over  which 
the  street  cars  were  operated.    Subsequently 
this  bridge  was  torn  down  and  a  new  bridge 
was  erected  and  the  city  passed  an  ordinance 
prohibiting  the  erection  of  switches  or  turn- 
outs  on  the  new  bridge  or  its  approaches. 
The  court  held  that  this  was  an  unreasonable 
regulation  in  view  of  the  circumstances   of 
t)ie    case,    and    that    the   traction    company 
had   the  right  to  maintain   its  turnouts  on 
the   new  bridge,  saying:     "It  is  no  answer 
to  this  to  say  that  the  city  had  power,  by  the 
enactiuent  of  reasonable  regulations,  to  com- 
pel  the  removal  of  this  turnout  or  passing 
track  from  the,  bridge  whenever   the  public 
interest  demanded  such  action.    Conceding  the 
power,  still  it  must  be  exercised  reasonably 
and  impartially,  and  an  unjust  or  oppressive 
or  partial  exercise  of  such  power  cannot  be 
justified  merely  upon  the  plea  that  the  city 
determined  that  the  time  had  arrived  when 
the   public   interests  demanded   such   actipn. 
Such,  determination  is  not  conclusive  because 
it  goes  to  the  reasoita^l^eness  of  the  regulation 
in    question.     Such   a   reguli^tion   might   be 
reasonable  at  one  time  or  under  one  set  of 
circumstances,  and  unreasonable  at  a  time  or 
under  circiuuatances  when  it  made  havoc  of 
private  interests.    It  is  a  somewhat  prevalent 
error  that  property  devoted  to  public  use  and 
subject  to  public  regulation  is  thereby  quite 
out   of   liuw,   or,,  as   Blackstone   says,   caput 
lupmwn.      The    use    of    such    property    is 
Bubjeot    to    regulation    and    subject    to    in- 
terference   by    the    public    authorities    with 
the  dominion  of  th^  owner  to  a  far  greater 
degree  Uiaa  private  property  because  of  its 
qua8i;pubUc   character    and    because    of    the 
tendency  to  abuse  or  extortion  in  its  use  and 
management.     But  subject  to  this  limitation 
the   owner  of   such   property   has  the   same 
rights  in  his  property  as  any  other  owner. 
He  may  insist  upon  hia  own  price  therefor, 
except  as  against  the  power  of  eminent  do- 
main.   He  may  insist  upon  all  the  advaotages 
of  location  and  all  the  advantages,  of  exi Siting 
contracts  so  long  as  he  does  not  run  counter 
to  reasonable  and  lawful  regulations  concern- 
ing the  use  of  auch  property.    So  the  Winne- 
1)a<^o  Traction  Company  had,  as  against  the 
Kastem   Wisconsin   Railway   &   Light   Com- 
pany, the  right  .^  exact  such  compensation 
as  it  could  obtain  from  the  latter  for  using 
the  east. track  in  question  in  crossing  Main- 
street  bridge.  .  And  the  latter. company  has  the 
right  to  refuse  it.. if  it  considers  the  same 


excessive,  and  by  the  law  now  existing  to 
resort  to  condemnaticm  proceedings.  But  the 
city  had  no  right  to  intervene  in  auch  an 
exigency  and  in  effect  annul  and  take  away 
such  rights  of  the  Traction  Company,  even  if 
the  public  interest  did  require  that  the  pass- 
ing track  or  turnout  be  removed  from  the 
bridge,  because  such  exercise  of  its  police 
power  would  be  unreasonable  under  the  cir- 
cumstances above  shown."  In  Taylor  v.  £rie 
City  Pass.  R.  Co.  37  Pa.  Super.  Ct.  292, 
wherein  it  appeared  that  a  street  railway 
company  was  authorized  by  a  charter  granted 
by  the  state  to  erect  a  single  track  ittreet 
railway  and  the  necessary  turnouts,  a  subse- 
quent extension  of  a  switch  from  263  feet  in 
length  to  360  feet  in  length  was  said  to  be 
reasonable  exercise  of  the  authority  granted 
the  railway  company.  To  substantially  the 
same  effect  see  Detroit  Citizens'  St.  R.  Co.  v. 
Board  of  Public  Works,  126  Mich.  554,  85 
N.  W.  1072,  wherfein  it  was  held  that  a  street 
railway  company  authorized  to  construct  all 
neoessaiy  and  convenient  tracks  for  turnouts, 
was  not  limited  to  the  construction  of  such 
turnouts  as  were  necessary  at  the  time  of  the 
passage  of  the  ordinance,  but  that  it  could 
lay  out  such  turnouts  or  side  tracks  as  the 
growth  of  the  road  called  for.  In  State  v. 
Hartford  St.  R.  Co.  76  Conn..  17.4,  56  Atl.  506, 
it  was  held  that  a  street  railroad  company 
which,  was  authorized  to  construct  a  double 
tra«k  road  and  switches  according  to  a  cer- 
tain plan,  oould  locate  a  switch  at  a  spot 
different  from  the.  one  specified 'in  the  plan. 
In  Cape  Hay,  etc.  R.  Co.  v.  Cape  May,  58 
N.  J.  L.  565,  34  Atl.  397,  it  was  stated*  that 
where  an  ordinance  permitted  the  laying  of 
turnouts  and  sidings  in  eonnection  with  the 
consi^uction  of  a  street  railway  line,  the 
city  could  not  pass  an  ordinance  condemning 
a  small  variation  in  the  oomstruetion  of  the 
turnouts,  without  giving  the  company  notice 
and  an  opportunity  for  hearing. 

But  in  Hamer  r.  Columbna  St^  R.  Co.  11 
Ohio  Dec.  (Reprint)  807,  29  Cine.  L.  Bui. 
387,  it  was  held  that  a.  street  .railway  com- 
pany which  originally  constructed  certain 
turnouts  and  switches  under  a  franchise  for 
the  construction  of  its  road,  could  not  extend 
tlie  switches  without  an  additional  franchise. 
The  court  said:  "The  question  presented  is 
whether  or  not  a  street  railway  company, 
under  the  authority  granted  to  construct  a 
street  railway,  and  having  exercised  that 
right  by  laying  its  track,  and  constructing 
such  switches  or  turnouts  as  were  then 
deemed  sufficient  for  its  operation,  can  after- 
ward extend  and  enlarge  these  switches  with- 
out further  municipal  authority,  and  without 
obtaining  the  consent  of  abutting  lot  owners 
who  mav  be  affected  bv  the  alteration.  We 
tLt&  -clearly  of  the  •  opinr^n  that  it  cannot, 
and  that  neither  the  consent  of  the  cityau- 
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thorities  to  change  its  motive  power  from 
horses  to  electricity,  nor  the  assumed  de- 
mand of  the  public  for  increased  facilities- 
for  travel,  furnishes  any  groilnd  for  the 
exercise  of  such  right.  ...  It  was  con- 
tended by  counsel  for  defendant  that  the 
right  to  make  these  extensions  was  incident 
to  the  grant  conferred  to  construct  its  track 
in  the  first  instance,  and  the  implied  authori- 
ty to  construct  such  switches  or  side-tracks 
as  were  necessary  or  convenient  for  the  prop- 
er exercise  of  its  franchise,  and  especially  so, 
under  its  right  to  operate  its  oars  by  elec- 
tricity, as  subsequently  conferred  by  the  city 
council,  inasmuch  as  the  company  had  the 
right  to  have  constructed  such  switches  as  it 
now  purposes  to  construct,  in  the  first  in- 
stance if  they  had  been  deemed  necessary  and 
convenient.  Whether  this  is  so  or  not,  we 
hold  that  it  was  within  the  contemplation 
of  both  the  city  and  the  company  under  the 
franchise  then  conferred,  that  the  company 
should  construct  its  railway  and  switches 
in  the  manner  in  which  they  were  then  con-< 
struct^d,  and  having  done  so,  it  cannot  make 
a  substantial  change  in  their  location  and 
construction,  by  extending  its  switches  sev- 
eral hundred  feet  without  first  acquiring  a 
new  grant,  and  obtaining  the  consent  of  a 
majority  of  the  property  owners  who  may  bd 
affected  by  the  proposed  actension,  any  more 
than  a  railroad  company  can  relocate  its 
road,  after  it  has  once  been  located  and  con- 
structed, and  for  manifest  reasons — ^principal 
among  which  is  the  fact  that  many  persons 
may  have  purchased  lots  and  built  houses, 
for  business  or  residence,  and  made  improve- 
ments with  reference  to  this  road  as  already 
located  and  constructed."  And  in  Rapid  R. 
Co.  V.  Mt.  Clemens,  118  Mich.  133,  76  N.  W. 
318,  wherein  it  appeared  that  a  street  rail- 
way company  was  authorized  by  a  city  to 
construct  a  "Y"  on  its  line  on  condition  that 
it  should  be  removed  later  if  so  required, 
it  was  held  that  the  company  must  observe 
this  condition  and  remove  the  switch  when 
ordered  by  the  city  to  do  so. 
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Civil  Riffhta  —  Wh«  la  ''Colored**  Per* 
■on* 

In  view  of  Const,  art.  3,  §  33,  declaring 
void  the  marriage  of  a  white  person  with  a 


negro  or  mulatto  having  one-eighth  or  more 
negro  blood,  the  child  of  a  union  of  a  white 
person  and  one  having  less  than  one-eighth 
negro  blood  is  entitled  to  exercise  all  the 
legal  rights  of  a  white  man,  except  thoM 
arising  from  a  proper  classification,  wheo 
equal  accommodations  are  afforded. 
[See  Ann.  Cas.  1012D  457.] 

Schools  -*  Separate  Sokooia  for  WUts 
and  Colored  Ckildren.. 

While  the  child  of  a  white  person  and  one 
having  less  than  one-eighth  negro  blood  is 
entitled  to  exercise  the  rights  of  a  white  man, 
in  view  of  Const,  art.  3,  §  33, '  authorizing 
the  marriage  of  such  persons,  school  trustees, 
under  Civ.  Code,  1912,  §  1761,  subd.  3,  pro- 
viding that  the  trustees  shall  have  authoritv 
and  it  shall  be  their  duty  to  suspend  or  dis- 
miss pupils  when  the  best  iftt^eai  of  the 
schools  make  it  necessary,  may,  upon  provid- 
ing a  school  for  children  of  this  class,  dis- 
tinct from  both  the  white  and  negro  schools, 
suspend  such  child  from  the  white  schools 
when  for  the  best  interest  of  the  other  white 
pupils,  who  would  be  withdrawn  if  it. was 
allowed  to  remain,  notwithstanding  section 
1780,  declaring  that  it  shall  be  unlawful  for 
pupils  of  one  race  to  att^id  the  schools  pro- 
vided for  another,  and  Const,  art.  11,  §  7, 
providing  fpr  separate  schools  for  whites  and 
negroes.- 

[See  note  at  end  of  this  case.) 

Original  petition  for  certiorari.  G.  W. 
Tucker,  petitioner,  and  Cole  L.  Blease  et  al., 
constituting  Board  of  Education,  respondents. 
Petition  dismissed. 

[304]  The  petition  was  as  foHows: 
"The  petition  of  the  undersigned,  G.  W. 
Tucker,  respectfully  shows  to  the  Court: 

I.  That  the  Honorable  Cole  L.  Blease,  bv 
virtue  of  his  office,  J.  E.  Swearingen,  D.  M. 
O'Driscoll,  C.  J.  Ramage,  D.  W.  Daniel,  A 
G.  Rembert,  Lueco  Gunter,  D.  T.  Kinard 
and  A.  J.  Thackston,  are,  and  oonstitute  the 
State  board  of  education  in  and  for  the  State 
of  South  Carolina,  and  at  the  times  herein- 
after mentioned,  were  performing  their  duties 
and  acting  in  their  capacity  as  members  of 
said  board. 

II.  That  heretofore,  to  wit,  on  or  about  the 
24th  day  of  January,  1913,  the  wards  of  your 
petitioner  were,  and  for  a  number  of  years 
prior  thereto  had  been,  in  attendance  npon 
the  white  schools  in  and  for  the  countv  of 
Dillon,  and  were  in  such  capacity  pupils  on 
the  date  mentioned,  in  the  Dalcho  pnblic 
school,  in  said  county,  when  they  were,  with- 
out cause,  summarily  dismissed  from  the  said 
school  and  prohibited  from  further  attending 
the  same. 

III.  That  thereafter,  to  wit,  on  the  20tli 
day  of  January,  1913,  yc^  petitioner  filed 
his  petition  with  the  county  board  of  educa- 
tion in  and  for  the  county  of  Dillon,  asking 
tliat  his  said  wards  be  reinstated  in  said 
school,  and  be  allowed  to  attend  thereon,  a 
copy  of  which  petition  is  as  follows: 
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"Tlie  petitton  of  the  undersigned,  Qcorge 
W.  Tucker,  respectfully  shows  to  the  board: 

I.  That  Dalcho  public  Bchool  ig  a  echool 
duly  formed  aind  organized  under  and  by 
virtue  of  the  puMic  school  law  of  the  State 
of  South  CarolinE,  and  John  W.  Coleman, 
Lawrence  E.  Dew  and  J.  F,  WilliamSr  are 
the  duly  appointed  and  acting  trustees  there- 
of. That  your  petitioner  has  been  duly  ap- 
pointed guardian,  by  the  probate  Court  for 
Dillon  county*,  ■  of  the  person  and  estate  of 
the  above  named  children,  Herbert  Kirby, 
Kugeiie' Kirby  and  Dudley  Kirby^  being  four- 
teen, twelve  and  ten  years  of  age,  respectively. 
And  at  the  present  time  and  since  such  ap- 
pointment he  has  liad  the  children  in  his 
custody  and  chatge. 

[306]  II.  That  upon  the  said  children  be- 
coming old  enough  to  enter  the  public  schools 
of  tlie  State  they  immediately  began  attend- 
ance at  the  white  public  schools.  The  older 
one,  Herbert  Kirby,  attending  the  white 
public  school  at  Dothan,  in  the  county  of 
Dillon,  for  a  period  of  about  two  sessions; 
that  about  four  years  ago  the  parents  of  the 
said  children  amoved  to  the  town  of  Dillon 
and  the  said  children  attended  the  public 
school  for  wbHe  children  in  the  town  of 
Dillon  for  two  sessions;  that  upon  the  death 
of  the  parents  of  the  said  children  your 
petitioner,  as  guardian,  took  them  to  live 
witli  him  and  placed  them  in  the  public 
school  for  white  children  at  Dalcho,  which 
said  school  th^y  have  been  attending  for  two 
sessions  tod  a  patrt  of  the  third. 

III.  That  the  wards  of  your  petitioner  have 
been  attending  the  said  public  school  at 
Dalcho  during  the  present  session;  that  they 
have  always  properly  conducted  themselves, 
and  were  in  the  proper  pursuit  of  their  duties 
as  pupils  of  the  said  school  up  to  and  in- 
clusive of  Friday,  January  the  24th,  wh«n 
the  said  children  were  by  the  trustees  above 
named  summarily  and  without  cause  and 
without  the  children  or  guardian  being  given 
a  hearing, '  dismissed  from  the  school  and 
notified  that  they  would  not  be  received  back 
into   the  school. 

IV.  That  the  6aid  children  are  entitled  to 
attend  the  said  school;  that  they  have  all 
the  time  been  properly  dressed,  have  properly 
conducted  themselves,  and  there  was  no  ex- 
cuse for  their  being  dismissed;  that  they  are 
of  the  age  that  it  is  of  the  utmost  im- 
portance that  they  should  attend  school  to 
prepare  them  for  their  duties  in  life;  that 
there  is  no  other  convenient  schol  to  which 
your  petitioner  can  send  the  said  children 
and  by  thefii*  being  disbarred  from  the  said 
school  great  and  irreparable  damage  and-  in- 
jury will  be  done  to  them. 

Wherefore,  your  petitioner  prays,  that  this 

board  do  issufe  its  order  requiring  the  said 

'  John  D.  Col^tnan,  Lawrence  £.  Dew  and  J.  F. 
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Williams,  constituting  a  board  of  trustees 
for  [306]  Dalcho  public  school,  to  show  cause 
before  your  honorable  board  why  the  said 
children  should  not  be  forthwith  reinstated 
in  the  said  school.  G.  W.  Tucker.  Gibson 
&  Muller,  Petitioner's  Attorneys." 

Which  petition  was  duly  verified,  and  there- 
upon the  county  board  issued  its  order  au- 
thorizing and  directing  the  board  of  trustees 
to  show  cause  why  the  relief  prayed  for 
should  not  be  granted. 

IV.  That  the  said  cause  came  00  for  a 
hearing  and  the-  testimony  was  taken,  upon 
the  conclusion  of  w^hieh  the  said  board  liled 
their  decision  thereon,  sustaining  the  acts  of 
the  board  of  trustees  in  dismissing  the  wards 
of  your  petitioner^  but  requiring  the  said 
trustees  to  furnish  school  facilities  for  chil- 
dren of  the  class  to  which  it  was  claimed  the 
wards  of  your  petitioner  lielonged. 

y.  That  within -the  time  piovided  by  the 
rules  of  the  State  board  of  education  your 
petitioner  duly  appealed  from  the  finding 
of  said  board,  and  asked  that  the  same  be 
reversed  upon  the  following  grounds,  to  wit: 

( I )  "Because  the  cotulty  board  was  in  error 
in  holding  that  according  to  the  •  testimony 
produced  at  the  hearing,  the  board  of  trustees 
of  Dalcho  public  school  district  had  the 
power  and  authority  imder  the  law  to  dis- 
miss from  the  said  Daleho  public  school 
the  wards  of  petitioner,  Herbert  Kirby,  Eu- 
gene Kirby  and  Dudley  Kirby. 

( II )  Because  the  county  board  of  education 
was  in  error  in  heading  that  section  1761 
of  vol.  I,  of  the  Code  of  Laws  of  South  Caro- 
lina of  1912,  gave  the  said  trustees  power  and 
authority  in  their  discretion  to  dismiss  or 
suspend  from  the  public  school  without  legal 
cause  any  child  or  children.  The  error  being 
that  the  law  distinctly  provides  for  a  school 
for  the  races,  white  and  black,  shall  be  sepa- 
rate, and  there-  being  no  testimony  in  the 
case  at  bar  sufficient  to  establish  the  fact 
that  the  children  in  question  were  the  chil- 
dren of  the  colored  race,  and  there  bdng  no 
testimony  showing,  or  tending  to  show,  that 
the  children  in  question  acted  improperly  or 
disobeyed  [307]  the  rules  and  regulations  of 
the  school,  they  had  the  right  to  attend  the 
white  public  school,  and-  the  action  of  the 
board  in  dismissing  them  was  arbitrary  and 
not  in  accordance  with  law. 

(III)  Because  the  county  board  of  educa- 
tion was  in  error  in  holding  and  finding  that 
the  return  of  the  trustees  in  this  proceeding 
shows  that  the  action  taken  by  them  was 
for  the  best  interest  of  the  school  district  and 
that  the  allegations  of  the  return  were  sus- 
tained by  the  testimony.  The  error  being 
that  the  testimony  shows  conclusively  that 
there  was  no  reason  why  the  said  children 
themselves  should  have  been  dismissed,  but, 
on  the  Contrary,  shows  that  the;  were  children 


798 


CITE  THIS  VOL.  AKK.  CAS.  19ieC. 


of  good  behavior  and  intelligence,  and  there 
was  no  valid  reason  why  they  should  have 
been  so  dismissed. 

(IV)  Because  the  law  of  the  State  of  South 
Carolina  with  regard  to  the  free  public  school 
provides  that  separate  schools  shall  be  main- 
tained for  the  white  and  colored  racesi  and 
the  testimony  shows  conclusively  that  the 
children  did  not  belong  to  the  colored  race, 
but  were  white  and  associated  with  white 
people.  Their  dismissal  from  the  school, 
therefore,  amounts  and  amounted  to  a  denial 
to  them  of  the  benefit  of  the  public  school 
guaranteed  to  all  by  law,  and  the  board  was 
in  error  in  not  so  holding. 

(V)  Because  the  testimony  shows  that  the 
children  in  question  own  considerable  properr 
ty  in  the  county  and  pay  taxes  ther«on,  in- 
cluding the  school  taxes  levied  in  the  district^ 
and  hence  have  the  right  to  enjoy  the  benefit 
to  be  derived  therefrom,  and  the  county  board 
of  education  was  in  error  in  sustaining  the 
action  of  the  trustees  of  the  school  district 
in  depriving  them  of  this  right. 

(VI)  Because  the  board  were  in  error  in 
holding  and  providing  thai  the  trustees 
should  provide  separate  educationaL  facilities 
for  -the  wardfl'  of  petitioner  and  other  children 
of  like  situation  in  the  district,  the  error 
being  that  this  testimony  shows  that. there 
are  only  «  very  few,  or  no-  other  diildren,  of 
the  same '  class,  as  the  wards  of  petitioner,  in 
the  [308]  district  and  such  facilities  could 
not.be  put  into  praotioal  opieration,  and  hence 
amounts  to  nothing  more  than  depriving  the 
children  of  their  rights  under  the  law. 

(VII)  Because  the  (Constitution  provides 
that  any  person  with-  not  over  one^ghth  of 
negro  blood  in  him  shall  be  in  contemplation 
of  law  a  white  person  and  entitled  to  the  priv- 
ileges of  such  person,  and  the  statutes  pro- 
vide that  white  children  shall  attend  the  white 
school,  and  the  testimony  showing  that  the 
children  in  question  here  were  white  and 
were  of  proper  character  to  attend  the  white 
school,  it  was  error  on  the  part  of  the  board 
to  sustain  the  trustees  of  the  school  district 
in  depriving  them  of  this  right. 

(VIII)  Because  the  uncontradicted  testi- 
mony shows  that  the  parents  of  the  wards  of 
petitioner  have  always  assoMated  with  white 
people,  that  the  father  owned  in  his  lifetime 
considerable  property  in  the  county  and  ex- 
ercised all  the  privileges  of  white  citizenship ; 
that  both  parents  were  members  of  the  first 

.  white  Baptist  church  of  Dillon ;  that  some  of 
the  children  were  members  of  that  church  and 
others  of  Catfish  Baptist  church,  also  a  church 
of  white  people;  that  the  children  have  been 
attending  the  school  in  question  for  several 
sessions;  that  some  of  them  attended  the 
white  public  school  in  the  town  of  Dillon, 
and  other  white  schools  in  the  county;  all  of 
which  establishes  conclusively  that  the  chil- 
dren were  recognized  as  and  associated  with 


white  people,  and  the  board  wu  in  error  in 
not  so  finding  and  in  refusing  to  allow  them 
to  re-enter  the  school.    . 

(IX)  Because  the  testimony  shows  that  on 
several  occasions  the  trustees  of  the  school  dis- 
trict have,  attempted  to  provide  what  they 
designate  as  separate  .facilities  for  education 
of  children  of  a  class  allegeid  to  be  of  the  aame 
class  as  the  wards  of  petitioner,  but  in  such 
attempts  have  resulted  in  failure^  and  if 
petitioner's  wards  have  no  other  opportunity 
of  obtaining  the  rights  of  a  school  to  wMch 
they  are  entitled  they  will  be  entire^  de- 
prived of  ttieir  rights  and  r^uired  to  grow 
up  in  ignorance. 

[3091  (X)  Because  there  is  no  sufllclent 
testimony  to  sustain  the. action  of  the  board 
of  trustees,  such  testimony  as  was  offered 
being  largely  from  the  trustees  themaelTes 
and  tenants  on  their  farms  and  from  fe-w,  if 
any,  of  the  landowners  in  said  school  district, 
all  of  which  shows  mere  arbitrary  action,  on 
the  part  of  the  trustees  not  supported  by  the 
public  sentiment  of  the  community,  and  the 
county  board  was  in  error  in  not  so  holding." 

VI.  That  upon  the  hearii^g  of  said  cause 
by  the  said  State  board  .o£  education,  the 
said  board,  without  making  any  fomuil  writ- 
ten decision  in  the  matter,. notified  your  peti- 
tioner^ through  his  attorneys,  that  the  said 
finding  of  the  county  board  was  affirmed  and 
the  appeal  was,  ther^ore,  disqiissed. 

VII.. Your  petitioner  further  respectfully 
submits  that  the  .State  board  of.  education 
erred  as  a  matter-  of  law  in  holding  and  de- 
ciding:   

(1)  That  the  county  board  of  education 
was  not  in  error  in  holding  that  according  to 
the  testimony  ^produced  at  the  hearing  the 
board  of-  trustees  of  Dalcho  public  sdiool  dis- 
trict had  power  and  authority  under  the 
law  to  dismiss  from  the  said  Dalcho  public 
school  the  said  wards  of  your  petitioner. 

(2)  In  holding  that  the.  said  county  board 
of  education  was  not  in  error  in  finding  that 
section  17j61  of  vol.  I  of  thn  Code  of  Laws  of 
South  Carolina  of  1912,  gave  the  said  trustees 
power  and  authority,  in  their  discretion,  to 
dismiss  or  suspend  from  the  public  school 
without  l^ial  cause :  any  chi|d  or  children 
when  the  error  was  clear,  in  that  the  law 
distinctly  provides  for  a  school  for  the  races 
of  white  and  black,  and  that  they  shall  be 
separate  and  distinct,  and  there  being  no 
testimony  in  the  case  sufficient  to  establish 
the  fact  th|it  the .  children  in  question  were 
children  of  the  colored  race,  and  there  being 
no  testimony  tending  to  show  that  the  chil- 
dren in  question  acted  improperly  or  dis- 
obeyed the  rules  and  [310]  regulations  of  the 
school,  they  had  the  right  to  attend  the  white 

V  public  school. 

(3)  That  the  State  board  erred  in  not  find- 
ing the  county  board  qf  educfition  in  error  in 
holding  and  finding  that  the  return  of  the 
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trustees  in  the  proceeding  shows  that  the 
action  taken  by  them  was  for  the  best  inter- 
est of  the  school  district,  and  that  the  al- 
legations of  the  return  were  sustained  by  the 
testimony;  the  error  being  that  the  testimony 
shows  conclusively  that  there  was  no  reason 
why  the  said  children  themselves  should  have 
been  dismissed;  but,  on  the  contrary,  shows 
that  they  were  of  good  behavior  and  intelli- 
gence, and  there  was  no  valid  reason  why  they 
should  have  been  dismissed. 

(4)  Because  the  State  board  of  education 
erred  as  a  matter  of  law  in  holding  that  the 
trustee  of  school  districts  in  any  district 
could  provide  as  many  white  or  colored 
schools  as  they  saw  fit  and  could  require  any 
pupil  in  said  district  to  go  to  any  specific 
school  without  resardto  the^  rights,  conveni- 
ence or  qualifications  of  said  diild. 

( 6 )  Because  the  Constitution  provides  that 
any  person  with  not  over  one-eighth  of  negro 
blood  in  him  shall  be  in  the  contemplation 
«f  law  a  vrhite  person  and  entitled  to  the 
privileges  df  such  persons;  and  the  statutes 
provide  that  white  children  shall  be  entitled 
to  attend  white  schools,  and  the  testimony 
showing  that  the  children  in  question  were 
white  and  of  proper  character  to  attend  the 
white  schools,  and  'it  was,  therefore,  an  errori 
as  a  matter  of  law  on  the  part  of  the  State 
board  of  education,  to  sustain  the  trustees  of 
said  school  district  in  depriving  the  said 
children  of  this  right. 

(6)  Because' tbe  uncontradicted  testimony 
shows  that  the  parents  of  the  wards  of  the 
petitioner  have  always  associated  with  white 
people;  that  the  father  owned,  in  his  lifetime, 
considerable  property  in  the  county  and  ex- 
ercised all  the  rights  and  privileges  of  white 
citizenship;  that  bo(9i  parents  were  members 
of  the  first  white  Baptist  church  of  Dillon', 
[311]  that  some  of  the  children  were  mem- 
l  r-s  of  that  church  and  others  of  Catfish 
Baptist  church,  also  a  church  for  white  peo- 
ple; that  the  children  have  been  attending 
the  school  in  question  for  several  sessions, 
and  sonKe  of  them  attended  the  white  public 
school  in  the  town  of  Dillon  and  other  white 
schools  Of  the  county;  all  of  which  estab- 
lished conclusively  that  the  children  were 
recognized  as  and  associated  with  white  peo- 
ple, and  it  was  an  error  of  law  on  the  part  of 
the  State  board  of  education  to  hold,  when 
both  under  the  Constitution  and  by  associa- 
tion, that  the  said  children  were  White,  that 
they  were  not  entitled  to'  Attend  the  white 
schools  in  said  district. 

(7)  Because  the  State  board  erred  in  sus- 
taining the  finding  of  the  county  board  that 
separate  school  facilities  should  be  provided 
for  the  children  in  question,  when  the  testi- 
mony shows  conclusively  that  no'  such  facili- 
ties could  be  provided,  arid  that  the  school  in 
question    which    the   children   had   been   at- 
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tending  was  most  convenient  and  most  bene- 
ficial for  them,  and  in  so  sustaining  the  said 
finding  deprived  them  of  the  rights  to  which 
they  are  entitled  under  the  law. 

VII.  The  petitioner  further  shows,  that  be- 
cause of. the  errors  of  l^,w  above  set  forth, 
his  wards  have  been  deprived  of  their  legal 
rights,  and  he  has  no  other  remedy  save 
and  except  that  this  Court  grant  to  him  a 
writ  of  certiorari  to  the  said  State  board  of 
education,  directing  the  said  board  to  send 
up  the  record  in  said  cause  to  the  Supreme 
Court  of  the  State  of  South  Carolina  to  re- 
view the  same  as  provided  by  law. 

Wherefore,  your  petitioner  respectively 
prays  that  a  writ  of  oertiorari  be  issued  out 
of  this  Court  to  the  said  State  board  of  edu- 
cation to  the  end  that  the  Supreme  Court  of 
the  State  of  South  Carolina  may  be  informed 
of  all  of  the  proceedings  had  in  said  matter, 
and  may  investigate  the  legal  questions  aris- 
ing therein  and  determine  the  same  in  accordr 
ance  with  law.  Geo«  W.  Tucker,  Petitioner. 
Gibson  ft-  MuUer,  Attorneys  of  Petitioner." 

[312]  The  synopsis  of  the  testimony  pre- 
pared by  .petitioner's  attorney  is  as  folloyrs: 

"John  D.  CQleman,  being  duly  sworn,  says: 
'I  am  chairman  of  the  board  of  trustees,  and 
have  held '  the  position  tqr  about  14  years ; 
that  the  facts  set  up  in  the  petition  are  true ; 
that  the  matter  was  brought  to  the  atten- 
tion by  other  children  in  the  class  attempting 
to  come  in  and  the  petition  that  was  filed 
with  the  trustees*  The  names  to  the  petition 
are  citisens  of  the  community  and  patrons, 
and  I  know  a  majority  of  them  personally. 
Upon  the  petition  being  filed,  we  called  a 
meeting  .  of  the  board  of  dir^tors.  Every 
phase  was  gone  over,  and  we  decided  it  was 
for  the  best  interest  of  the  school  to  dismiss 
them.  The  children,  nor  their  guardian  were 
notified  until  the  day  they  were  dismissed. 
We  had  a  talk  afterwards  with  Mr.  Tucker, 
and  gave  the  reason  for  dismission,  "that  the 
children  were  not  white."  Mr.  Tucker  stated 
that  they  had  never  been  considered  anything 
but  white.  It  is  generally  known  that  they 
are  not  pure  Caucasian  blood.  I  knew  their 
father  for  22  or  23  years,  but  have  only  seen 
the  children  going  to  and  from  school.  If 
these  children  were  allowed  to  attend  school 
others  of  the  class  would  seek  to  come  in, 
and  our  position  was  that  we  could  not  ex- 
clude others  without  these.  Since  I  have 
been  a  member  of  the  board  of  trustees,  the 
trustees  have  been  paying  the  tuition  of 
children  of  this  class  anywhere  they  could 
get  in  school.  W^e  also  established  a  separate 
school,  had  three  teachers,  one  taught  2  or 
3  years,  and  the  other  two  a  year  each.  The 
last  one  stayed  only  a  week.  It  was  not 
successful,  and  we  decided  to  adopt  the  old 
plan.  We  are  willing  to  establish  a  separate 
school.    There  are  10  or  12  in  the  class.' 
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'On  cross-examination,  he  testified  that 
they  were  neither  white  nor  black,  but  were 
Croatan  or  mulatto.  *In  dismissing  them  we 
did  not  investigate  what  mixture  of  blood  was 
in  them.  We  didn't  have  to  do  that.  I  have 
known  that  they  are  mixed  for  20  years^ 
from  what  I  have  heard  people  [313]  say. 
I  knew  the  mother  of  John  K.irby  and  his 
brothers  and  sisters ;  most  of  them  were  only 
half  brothers  and  sijsters.  John  Kirby  was 
the  oldest  of  these  children.  Eliza  Foxworth 
was  their  mother.  John  Godbolt  was  the 
father  of  John  Kirby,  but  I  could  not  give  the 
lineage  further  back.  The  alleged  taint  in 
the  blood  came  in  through  the  Qodbolts, 
there  being  two  separate  and  distinct  families 
of  this  name.  From  John's  appearaneo  we 
judge  that  the  mixture  was  not  very  far 
back.  These  children  have  the  appearance  of 
white  children.  We  had  general  information 
on  which  we  acted  in  reaching  this  conclusion. 
I  am  a  member  of  Catfish  Baptist  church, 
of  which  some  of  the  Kirby  thildren  are  mem-> 
bers.  George  Tucker  is  not  a  member  of  this 
church,  but  goes  there  some  time.  Mr.  Tucker 
owns  some  property  in  the  school  district. 
The  children  own  in  the  county  b  tract  of 
land  containing  300  acreft,  and  perhaps  owii 
some  property  in  the  town  of  Dillon.  This 
is  the  third  session  they  have  been  in  school, 
and  I  have  never  heard  of  them  giving  any 
trouble.  They  are  always  properly  olad  as 
far  as  I  know,  and  are  average  pupils.  Ed 
Kirby  went  to  Dalcho  school  about  10  years 
ago.  It  has  been  at  least  3  years  since  we 
have  attempted  to  have  a  separate  school. 
No  provision  was  made  for  these  children 
except  that  we  offered  them  the  same  chanca 
we  made  others.' 

''On  redirect  examination,  he  testified  that 
John  Kirby  had  sisters  and  half  brothers  who 
associated  with  him  who  were  not  white. 
'Mrs.  Kirby  had  one  half  brother  and  siater 
who  were  colored.  John  Kirby  associated 
with  colored  people.  We  told  Mr.  Tucker 
if  he  could  get  enough  children  of  this  class 
we  would  build  another  schoolhouse.  As 
there  seemed  to  be  such  a  few,  it  would  not 
justify  us  to  do  so.  He  said  he  would  help 
us,  but  would  not  patronize  it.  Some  years 
ago  people  of  this  class  has  a  space  set 
apart  for  them  in  Catfish  Baptist  church,  aa 
did  also  the  negroes.  We  told  Mr,  Tucker 
on  more  thafi  one  occasion  that  we  had  raised 
no  objection  to  his  children.  I  hare  had  John 
Kirby  [314]  work  for  me,  and  have  associated 
with  Mr.  Tucker  in  a  business  way.  I  have 
known  Mr.  Tucker  to  have  one  of  the  half 
brothers  to  live  with  him  and  work  for  him. 
There  are  80  some  odd  children  in  the  Dalcho 
district  and  10  or  12  of  this  class.  When 
these  children  first  entered,  because  of  Mr. 
Tucker,  we  thought  it  a  business  thing  to  do 
to  let  them  go  to  sehoot,  unless  their  going 


would  in  some  way  become  detrimental.  We 
finally  decided  it  was  not  for  the  beat  inter- 
est, because  other  children  of  the  clans  would 
come  in.  Four  others  attempted  to  oiter, 
some  of  whom  were  a  good  deal  darker.  We 
thought  it  was  not  beet  that  the  ELirby  chil- 
dren should  attend  school,  as  the  patr<Mis 
would  not  want  their  children  raised  up  with 
til  em.' 

"J.  F.  Williams,  being  sworn,  testifies:  'I 
have  lived  in  this  community  for  18  years, 
and  have  been  a  ttustee -since  last  spring  I 
know  the-  Kirby  children  and  knew  their 
father.  I  have  always  heard  tiiat  he  was  not 
clear-blooded.  Mr.  Coleman's  statement  of 
the  situation  in  the  matter  is  correct.  I  was 
not  on  the  board  when  these  children  were 
originally  admitted.  I  had  a  talk  with  Mr. 
Tucker,  and  told  him  why  we  had  dismissed 
the  ehildren,  on  account  of  their  ancestry, 
associations,  and  -reputation  in  the  conununi- 
ty.  I  am  willing  to  provide  another  srhool 
for  children  of  this  class.  No  such  provifion 
has  been  made.  The  petition  did  not  mention 
the  Kirby  children.  I  have  heard  that  John 
Kirby  owned  a  good  deal  of  property  in  the 
county.  I  know  £d  Kirby,  the  oldest  child, 
and  all  of  the  children  are  practically  of  the 
same  appearance.  We  did  not  act  from  ap- 
pearance; so  far  as  I  know,  these  children 
have  always  properly  behaved.  They  have 
been  going  to  school  for  several  sessions,  and 
are  ordinary  pupils.  Qeorge  Tucker  is  a 
white  man.  The  Kirby  children  attend  Cat- 
fish church.  The  action  taken  was  decided 
by  the  reputation  and  petition.  Some  of  the 
iMTothers  and  sisters  of  John  Kirby  could  not 
be  considered  white.  They  sometimes  asso- 
ciated together.  I  think  it  would  be  detri- 
mental to  the  school  to  reinstate  them.  [315] 
Sam  Edwards  carried  the  petition  around. 
He  had  a  brother  who  killed  John  Kirby. 
I  do  not  know  of  these  children  associating 
with  negroes.' 

"L.  £.  Dew»  being  sworn,  says:  'I  have 
been  a  truatee  of  the  school  for  two  or  three 
years.  We  considered  the  matter  carefully 
when  we  dismissed  the  children.  We  were 
led  into  the  action  by  frequent .  objections 
raised  to  these  children  and  by  others  at- 
tempting to  come  in.  I  know  the  signers  of 
the  petition,  and«  to  the  best  of  my  knowledge 
they  are  patrons  of  tiie  school.  Objections 
were  made  besides  the  petition.  I  had  a  talk 
with  Mr.  Tucko*,  and  explained  to  him  why 
the  children  were  dismissed,  which  was  be- 
cause they  had  the  reputation  of  not  being 
pure-blooded.  John  Kirby  had  the  same  repu- 
tation. He  had  some  brothers  and  sisters 
who  had  more  colored  blood  in  them  than 
white  blood.  .  I  do  not  know  whether  they 
associated  together  or  not.  I  am  willinfi:  !'» 
make  provisions  for  these  children,  I  think 
it   would   be  detrimental   to   the   school   to 
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allow  thevx  to  hf^  r,ein8tated.  A  separate 
school  was  established,  but  the  teacher  came 
down  and  refused,  to  teach.  There  were  two 
or  three  of  these  atteix\pted  schools,  but  the 
attempts  have  never  been  successful,  owing 
to  the  fact  tJLat  the  patrons  will  not  stick. 
tcigether.  We  did  not  .give  their  guardian  a 
hearing.  So  far  as  I  know  they  have  always 
conducted  thexnselyea  properly.  I  did  hear  a 
report  that  one  of  the  children  carried  a 
pistol  to  school,  but  no  investigation  was 
made,  and  I  have  never  heard*  of  any  other 
misoonduct.  We  didu't  have  any  special  kic){;, 
againBt  these  children.  John  Alien,  who  is 
not  a  patron  of  the  school,  made  some  com*, 
plainty  aa  did  Sam  Edwards,  who  carried  the 
petition  around.  I  think  it  was  mei^tioned 
by  others,  who  claimed  that  we  were  not 
properly  exercising  our  office  in-  allowing 
these  children  to  reinain  in  school  on  ac- 
count of  their  color,  reputation,  and. family. 
Mr.  Tucker  is  a  white  man,  and  owns  proper- 
ty in  the  district.  I  have  never  hear^  of  the 
children  exercising  any  bad  influence  in 
school.  Airs.  Judder  i^  an  au|it  of  tlie  [316.] 
children..  As  a  result  of  the  reinstating  of. 
the  children  th^re  would  be  a  wholesale  re- 
signing of  the  trustees  a;id  a  tearing,  up  >of 
tlie  school.  I  think  the  ...only  teachejr  we 
could  get  to  teach  >  separate  school  would  be 
one  of  their  clasa.' 

"Chancier  Hatc^iell,  being  sworn,  says:  'I 
liave  lived  in  the  school  district  about  14 
mouths,  and  the  reputation  of  the  Kir  by 
ciiildren  is  that  they  aje  not.  .white.  I  oh-, 
jected  to  theta  children  attending  .school  be-, 
(suae  they., were  not^  .clear-blooded.  I  do  not 
know  the  ancestry  ^i  John  Kirby,  but  by 
hi8  looks  he  was  not  pure  white.  His  boy 
VA  is ,  as  white  as  any .  one  in  the  room.  I 
luHird  from  my  children  of  their  rowing  once^ 
\(*ver  heard  of  them  breaking  any  rules  in 
the  school  and  of  tbem  being  punished  for 
ronduct.  I  don't  know  who  was  to  blame 
for  the  row.  If  the  children  -were  reinstated, 
I  would  take  my  ehikiren  <^t  of  school  and 
put  them  to  wovkt  I  do  not  own  any  land, 
but  liTe  pn  a  rented  place.'  • 

'*Will  Baxley,  being  sworn,  says:  *I.am 
one  of  the  patrons  of  rDalcho  school  and  ob- 
ject to  the  Kirby  children  going  back,  because 
they  are  not  white.  I  do  not  own  a^y  prop- 
erty in  the  district,  but  run  a.  share  crop  for 
Mr.  Coleman;  am  his  brother-in-law.  Pay 
$6.oO  taxes  in  Dillon  and  $d  in  Marion.  If 
these  children  were  put  back,  I  would  keep 
mine  at  home  and  let  them  plow.  My  ob- 
jection to  the  children  is  that  people  say 
they  are  not  white.  One  of  them  cut  my 
hojB  coat  about  two  years  ago.  I  don't  know 
how  or  who  was  to  blame.  Mine  might  have 
been.  I  have  neirer  heard  of  them  being 
punished  at  school,  and,  as  far  as  I  know^ 
they  arc  good  pup}ls«f  • 
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"S.  T.  Qodbolt,  being  sworn,  says:  'I  knew 
Mrs.  Kirby.  She  lived  below  Marion  and  had 
three  brothers,  who  admitted  that  they  were 
colored.  They  associated  with  her  before  she 
was  married.  She  was  the  daughter  of  Liza 
Fjoxworth.  She  was  a  white  woman.,  I  am 
no  kin  to  John  Kirby.  I  did  not  know  any- , 
thing  about  Mrs.  Kirby  after  she  [317]  was 
married;  she  moved  away.  I  never  heard  of 
her  or  her  children  associating  with  negroes.' 

"Ben  Foxworth,  being  sworn,  says:  'I  am 
a  half  brother  to  Mrs.  Kirby.  We  resided 
in  Marion  county  together.  She  was  a  white 
woman.'  , 
,  "Henry  Kirby,  being  sworn,  says:  *I  am 
a  half  brother  of  John  Kirby.  We  had  the 
same  mother,  and  were  raised  together.  Sue' 
Kirby  was  our  mother.  She  was  a  white 
woman.  John  Godbolt  was  John  Kirby's 
father.' 

"J.  E.  Henry,  being,  sworn,  says:.  *X  am, 
mayor  of  Latta,  and  have  known  John  Kirby 
a.  good  many  years.  I  dop*t  think  he  was 
considered  a  white  man.  I  do  not  know  who 
his  fathei:  was.  Sue  Kirby  was  his  mother! 
He  associated  with  wliite  people  in  a  bu^ilness' 
way.  He  did  not  attend  the. white  church 
I  attended.' 

"Sam  Edwards,  being  sworn,  says:  *I  live^ 
in  Dalcho  school  district;  am  a  patron  and 
property  owner.  Own  soine  land  out  of  the 
district.  1  took  the  petition  around,  but  did 
not  have  anything  to  do  with  the  killing  of 
John  Kirby,  and  took  no  part  in  the  trial.  I 
k^ew,  him  for  .several  years.  His  reputation, 
was  that  he  was,  not  clear-blooded.  I  do 
npt  know  Kirby's  children,  but  signed  the' 
petition*  for  I  do  not  think  they  should  at- 
tend this  school.  It  would  not  be  for  the  best 
interest  of  the  school  to  reinstate  them.  I 
dictated  the  petition  and  circulated  it.  I 
send  my  children  to  this  school.  I  took  the 
petition  to  all  who  would  sign  it.  I  do  not 
know  whether  all  who  signed  it  had  children 
in  the  school.  I  turned  the  petition  over  to 
Lawrence  Dew,  a  member  of  the  board  of 
trustees.  The  petition  was  not  directed  at 
the  Kirby  children,  who  had  been  going  to 
school  about  kvo  years.  Thi^  is  the  first 
year  I  have  been  interested  in  the  school.  I 
do  not  know  how  near  John  Kirby  was  a 
white  man  or  whether  he  attended  white 
churches.* 

."John  C.  Hayes,  being  duly  sworn,  says: 
*j[  have  lived  in  this  school  district  all  of  my 
lifij,  and  knew  John  Kirby  before  he  was 
grown..  He.  was  not  considered  clear-blooded. 
[318]  Have  been  patronizing  the  school  eight 
or  ten  years,  or  maybe  longer.  Have  bc^n 
interested  in  its  welfare.  Am  a  taxpayer, 
and  own.  property  in  the  district.  I  signed 
the  petition,  and  do  not  think  it  would  be  to 
the  advantage  of  the  school  to  reinstate  thg 
S^irby   children.     They   have   be^n   attending 
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the  school  for  severkl  years.  1  do  not  know 
of  John  Kirby  attending  a  white  school.  I 
don't  know  John  Kirby's  wife,  nor  wl^ether 
he  was  a  member  of  tlie  First  Baptist  churdh 
at  Dillon.* 

"Stephen  Bethea,  being  sworn,  says:  *1 
live  in  i^he  district,  but  have  no  children  in 
school.  However,  I  am  interested  in  its  wel- 
fare. I  signed  tke  petition^  and  knew  John 
Kirby  for  several  years.  He  was  not  cohsid-' 
ej-ei  a  clear -blooded  while  man.  I  do  hot 
think  it  would" be  for  the  best  interest  of  the 
school  £o  reinstate  these  children.  I  do  not 
know  the  extent  of  the  niLxture.  He  associat- 
ed with  white  people  in  a  business  way,  and 
I  have  seen  him  at  white  churches.  I  didn't' 
know  his  children  were  going  fo  school  until 
the  petition' was  circulated.  I  don't  remem- 
ber whether  Ed  Kirby  was  attending  school  at 
Catfish  when  I  was  or  not.  I  have  seen  Henry 
Kirby.  I  am  a  taxpayer,  own  real  and  per- 
sonal property  in  the  district.* 

'*Gr.  P.  Bcthea,.  being  sworn,  says:     *I  live 

in  Dalcho  district.     Knew  John  Kirbv,  and 
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he  was  considered  a  Groatan.  I  do  not  knoW 
what  the  mixture  of  blood  "was,  nor  whether 
he  associated  with  white  people,  except  in  a 
business  way,  nor  whether  his  children  At- 
tended the  white  schools.  Did  not  know  his 
father  or  mother.' 

"Jphn  C.  Allen,  being  sworn^  says:  *I  live 
in  this  school  district.  Am  a  taxpayer,  and 
own  property  in  it.  Have  cliildreii  going  tO" 
school,  and  am  interested  in  its  welfare.  I 
knew  John  Kirhy,  and  he  was  not  considered 
white.  That  it  would  be  of  the  best  interest 
of  the  school  that  the  children  be  excluded. 
I  do  not  remember  whether*  John  Krrby  at- 
tended white  schools  and  white  churches  or 
not,  nor  .whether  his  children  did  so.  I  know 
his  cnildren  have  [3191  attended  the  white 
school  recently.  Do  not  know  whether  they 
aii^nded  school  at  Dothan  or  Dillon,  or 
Whether  thev  were  members  of  the  white 
ohurches  at  Catfish  and  Dillon.  I  don't  know 
how' much, he  lacked  of  being  clear-blooded.* 

"John  C.  Sellers,  being  sworn,  says:  *I 
am  65  vears  old,'  son  dt  W.  W.  Sellers,  who' 
wrote  a  history  of  Marion  county.  I  helped 
him  do  the  work.  I  knew  John  Kirby.'  His 
father  was  Big  John  (jrodbolt.  He  was  one- 
eighth  mixed  blood.  He  was  a  soldier  in  the 
Confederate  War  and  was  badly  wounded, 
and  is  now  drawing  a  pension.  His  father 
was  Long  pilly  Hayes,  a  white  man.  He  died 
soon  after  the  war.  John  Godbolt's  mother 
was  Martha  Godbolt.  Her  mother  was  Pblly^ 
Godbolt  and  sister  of  old  John  Godbolt,  who 
was  a  white  man.  The  family  tree  offered 
in  evidence  was  made  iinder  my  directions.  I 
do  not  know  who  the  moflier  of  Sally  Owens 
was.     One- Arm   Godbolt  was   the   father   of 
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Martha  Godboljt.  He  wad  a  white  man.  Sally 
Oweiu  was'  the  mother  of  Polly  Owens;  8h6 
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was  a  white  woman.  The  mother  of  the  Kir- 
by children  was  a  F'dXworth;  she  was  a  whit« 
woman.  The  per  cent,  of  the  colored  blood 
in  the  Kirby  children  is  one-thirty-8«eond. 
I  knew  John  Kirby,  and  he  didn't  associate 
with  negroes.  I  have  heard  that  these  chil- 
dren attended  wliite  sehoolff  and  charches. 
My  knowledge  is  not  based  entirely  on  tradi- 
tion. I  remember  old  John  Godbolt,  who  died 
since  I  was  married.  He  was  my  neig^fabor, 
and  lived  nea^  my*.  I  knew  the  Fosworth 
family.'  7  did  not  kiiow  th^t  John  Qodbolt 
hAd  children  Who  were  colored.  I  knew 
Hen^y  Kirby  when  he  was  a  boy.  I  knew 
that  the  fftnifly  was  pretty  badly  mixed/ 

**Geotge  W.  Tuckei*;  being  d^orn,  sayj^r  *I 
am  guardian  of  the  Kirby  -  children.  Live  in 
Dalehd  school  district.  HiiVe  had  them  more 
than  2  yearii.  They  have  been  attending  white 
schools;  this  makes  a  part  of  the  third  ses- 
sion: Their  father  patronized  the  white 
schools  10  or  12  years  ago,  sending  Ed  and 
Ltidy.  I  am  their  nncle;  I  married  John 
Kirby'g  sister.  •  I  own  a  little  property  in 
Dal(mo  school  district,  and  [820]  the  chifdren 
own  a  plantation  worth  about  $15,000,  and 
a  house  and'  lot  in  'the  town  of  Dillon.  I 
hAV^  known  John  Kirby  ab6at  25  yeara.  I 
first  kmew  John  Kirby  when  he  was  a  boy. 
He  went  to  schobl  y^ty  little,  but  attended 
the  white  school  at  Kirby's  Crbssroads  when 
he  did  go.  I  kneir  his  wife,  and  she  was 
satd  to  be  a  white  woman.  What  little  ma- 
soctation  John  Kirby  had  was  with  white 
peoplie.  He  Was  a  hard  worker.  Sent  his 
children  to  Dalcho  public  school  for  3  yean 
about  12  years  ago,  and  until  he  moTed  away, 
and  then  tent  to  Dothan  White  sehool  for  5 
years,  and  moved  to  the  town  of  Dillon,  where 
his  children  attended  the  white  graded  school. 
Six  of  them  attended  for  2  years.  He  and 
his  wife  Wiere  both  members  of  the  First 
BaptiAt  church,  and*  were  buried  by  their 
pastor,  Rev.  H.  A.  Willis.  Two  of  the  chil- 
dren died  whibe  they  were  in  Dillon,  and  Mr. 
Willis  haried  both  of  th«m.  Ed  Kirby  be- 
longs to  Catfish  ehvrch,  whkh  iii  a  i*^hite 
church,  and  on  the-  same  gronnda  that  the 
white  school  is.  So  far  as  I  know,  there  was 
never  any  objectioin  '  t6  the  children  nntil 
they  were  dismissed;  -  Nothing  was  said  to 
me  about  it'  until  they  were  inetructed  not  to 
retufin.'  I  have  seen  Heni^  Kirby  and  Bea 
Fox^orth,'  ttnd  they  are  both  colored  men. 
Henry  worked  for  me  awhile  7  or  8  years 
ago.  He  boai'ded  in  the  kitchen,  and  ate  at 
the  table  with  >  me  some  of  the  time.  I  have 
not  seen  Ben  Fdxworth  since  he  was  a  bov. 
I'4o  not  know  Jidlns  Foxworth,<but  know 
William,  who,  I  think,  is  colored.  I  have 
been  living  in  the  Dalcho  district  10  years. 
I  have  been  married  22  years.  My  wife  is 
a  full  lister  of  John  Kii^.  The  property 
owned  by  the  children  is  in- the  Dothan  dis* 
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trict.  I  talked  with  the  triisteeiB  about  dis- 
missing the  childreii,  and  told  them  they  had 
nothing  like  an  eighth  Ci}  colored  tlood  in 
them.  I  did  not  agree  to  leave  the  matter 
to  the  patrons.  I  think  at  the  meeting  the 
vote  taken  stood  13  to  1  tor  dismissal.  Alt 
of  the  names  sigoed  to  the  petition  were  not 
patrons;  11  are.'  I  notified  some  of  the  pa- 
trons of  a  meeting  [321]  to  consider  the  ques- 
tion of  reinstating  the  childten  that  t^ad 
b^en  dismissed.' 

"£d  Kirby,  being  sworn,  sky  a.:  1  ain  20 
years  old,  brother  of  the  children  in  question. 
Am '  not  now  ati^ilditig  school,  but  with  iny 
brother's  attended  Dalcho  and  Dilloh  schools. 
I  am  a  meniber  of'  the  Oattfsh  Baptist  church. 
My  father  and  mother  were  member's  of  the 
First  Baptist  church  of  Dillon.  My  sister, 
Lucy,  who^  is  dead,  was  a  member  of  Catfish 
church.  Mr.  Willis  performed  the  fuueral 
rites  over  my  father  and  mother.' 

**H.  W.  Langford,  being  sWorii,  says:  *I 
am  president  of  the  cotton  mills  of  Dillon, 
and  am  clerk  of  the  First  Baptist  church. 
The  membership  record  shqiws  that  John  and 
Annie  Kirby  Were  members  of  the  IPlrst  Bap- 
tist church.  The  names  of  tio  other  K.hrby8 
appear  thereon.* 

**Bev.  H.  A.  WHlis,  being  sworn,  sAys:  'I 
am  pastor  of  the  First  Kaptist  clhirch  tn 
Dillon,  and  John  Kirby  and  wife  were  re- 
ceived by  letter  a  short  tim^  ieifter  1'  bame 
here,  about  four  yters  ago.  T  performed  thid 
rites  over '  them  when  they  were  buried.  '  I 
am  a  native  of  Virginia!,  and  caine  hcre'fh>m 
Weldon,  N.  C.  I.  never  heentat^  to'condiict 
funeral  services.  '1  know  the  CatflBh  church 
only  throu^  association  acq'uaintllnce 
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GihB(m  d  Muller  for  petition^.  ' 

L.  D.  tide  iihd  Joe  P.  Lane  icfv  rtispondehts. 

[3221  Gaby,'  J. — ^This  Is  an  application  for 
a  writ '6f  certiorari  for'th'e  pur{)ose  of  de- 
termining by  what  authority  the'  tifustetes 
summarily  "dismissed '  Herbert  Kirby ;'  Eug^n'e 
Kirby,  and  Dudley  Kirby 'from  attending  as 
pupils  the  Dakho  school,  of  Dillon  county, 
for  white  children. 

The  facts  out  of  whicb  the  contrdversy 
arose,  and  the  action  taken  by  the  co^hty 
board  of  education,  will  appeaf  irbnft  the  fol- 
lowing decision  rendered  by  them:  "Oh  or 
about  the  24th  day  of  January,  Id  13,  John 
D.  Coleman,  Lawrence  [323]  E.  Dew,  and 
J.  F.  Williams,  constituting  the  bokrd  of  trus- 
tees of  Dalcho  public  school,  dismissed  Her- 
bert Kirby,  Eugepe  Kirby,  and  Dudley  Kirby 
from  the  white  public  school  of  that  district. 
This  t)roceeding  was  commenced  by  Gfeorge  W. 
Tucket",  as  guardian  of  the  above  named  chil- 
dren, by  petition  to. this  bbard  for  a  rule  to 
show  cause  why  the  wards  of  petitioner 
should  not  be  reinstated  in  the  white  public 
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school  Of  the  district:  The  rule;  as  prayed 
for,  was  issued  by  the  civairman  of  the  county 
board,  and  the  trtlstees  of  said  sehool'  Ap- 
peared on  tbf«  14th  dsry  of-Februa^,  1913^ 
and  filed  their  return  to  the  rule,  on  which 
day  tile  hearing  of  the  matter  was  eom« 
menced,  and  same  was  completed  on  the  24th 
day  of  February,  1913.  We  deem  it  unneces- 
sary to  discuss  tn  detail  the  questicms  raised 
by  the  testimony.  Subdivision  3  df  section 
1Y61,  vol.  I,  Codie  of  Laws  of  1912,  give  toohool 
trustees  the  power'  'to  suspend  and  diMhiss 
pupils,  when  the  best  inte^rest  of  the  school 
hiakes  it  necessary.'  We '  understand^  of 
coursej  that  thts  section  does  not  confer  tipcfn 
school'  trustees  any  p^^er  or  Authority  to 
arbitrarily  suspend  or  dismiss  froin  school 
fliny  child  or  children  within  their  diatriet 
To  the-  trustees  of  ^  sehdo)  district  is  in- 
trusted the  welfare  and  best  inter4sts  of  their 
st^hool,  and  this  pOWer  iO  suspend  or  dismiss 
can  b^  exer6ited  by  t^em  in  a  proper  e&se 
only  when'  the  Welfare  and  best  interest  of 
such  schobl  renders  such  action  abMutely 
necessary.  AitA>  the  Exercise  of 'ini(*h  "power 
is  always  under  the  supervision  of, 'Und  sub- 
ject to  'revii^W  by,  the  cofunty  board  of  eduea* 
tion,  as,  indeed,  are  all  of '  the 'ciflSttia:l  acts 
of  the  trustees  of  la  dlMrici.  The  return 
of  the  trustiees  to  the  rUlte  Sliows,  We  think, 
that  the  aetioii  taken  by  the^n  in  this  matter 
was  for  the  best  Intf^rest  of' the' schools*  in  th« 
district.  -We  find  thbt  all  th^  innterial  al- 
legations 0^t  forth  in  th«  teturn  are'suMained 
by  the  testimony.  AftSer-'harring  "given  the 
matter  careful -consideration,  we  al^  of' the 
opinion'  fhat  the  a^ion  of  the  tmstees  shottfld 
be  sufiftaittW;  We  think,  liowev^r,'^  proper 
school'  facilifiea  should  b^  'provided  for  the 
ti'ards  of  petitioner,  and  [824]  all  othe^r  chil- 
dren'of  the  district  in  Itk^  sttuatioii,  as  soon 
a^"  ptftcticablb.  The'  retui'n  to  the  rule'  to 
sh6w  ^ifSe  herein  having  been  adjudged  suf- 
ticitmt,  the  rule  should  be  discharged,  ahd  it 
is  80  ordered.  It  is  further  ordcfr^d  herein 
that  the  triistees  of  the  distrl<<t  be  required 
to  f«mi*h  and  provide  proper  school  faellities 
for  the  wards  Of  petitioner,  lafottg  witti  Wny 
kM  all  othev  children  similarly  situated  w^h- 
in  the  distriict.^ 

The  return  of  the  trustees  shows  that' theso 
ehildreh  had  bee*  attending  the  Dal<iho's6flfool 
two  sessions  prior  to  the  session  duiing  whieh 
they  were  dismissed;  that  dbjectioto  had  b^ien 
made  at  various  itaes  to  their  "pnes^n^e  iti  the 
school,  but,  as  there  were  no  Others  of  that 
cla«i3  attending;  the  trost'ees  had  been  loath  to 
take  action;  that,  shoHIy  before  they  w^re 
dismissed,  other  children  of  the  same  elass 
w<ire  attempting  to  enter  the  said  school,  -and 
complaints  were  being  made  by  its*  patrons: 
the  trustees  saw  that,  u'hiess  'ssll  ehiMren  of 
that  class  were  dismissed  fibih  the  schOot,  it 
\ik)uld    bo  milterially  injured.     The   return 
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further  shows  .that  the  trusteea,  m  diBmi<»8iiig 
thet»e  children,  were  not  actuated  by  any  feel- 
ing of  animosity  towards  tliem,  but  that  their 
action  wa&  ha9ed  upoo^  what  tUey  deemed  to 
be  for  the  h^  ^nter^et  oi^  the  schooL  They 
furtber .  alleged  tliat  >they  were  ready  and 
willing  to  provide  a  school  for  all  children 
of  thi^  clas9  m  that  district;  that  such  a 
school  had  been  provided  in  the  past^  hut 
had  been,  discontinued,  because  pf  friction 
among  tlie  patrons,  and  that,  sinee  the  dis- 
continuance of  said  school,  the  trustees  had 
provided  for  the  attendance  of  such  children 
ilk  otiier  districts  where  tl^ey  were  allowed  to 
enter  the  schools..  The  return  alao  contains 
the  following  language:  "Tluit  respondents 
are  informed  and  believe.. that  the.  wards  of 
petitioners  are  not  oi  pure  Cauci^sian  blood| 
and  that  this  fact. ia  generally  kno^n  to  the 
citissens  of  th^  cpqununity,  and  ,tbat  it  would 
not  be,  right  or  proper,  .pr  for  the  best  in- 
terest pf  the  schools  jn  said  district,  for  the 
children,  to  attend  the  white  public  schools, 
and  for  the  further  [325]  reaspn  that  the 
environmcait  and  antec^ents  pf.the  said  chil- 
dren, and  the  knpwl^dge  ol.tlie  public  thereof, 
plaee  th^ni  in  a  separa,te  clas^  from  t'be  white 
people  of.  the  community/' 

There  }fr^  an  appeal  to  t;he  8^te  -1)0^4  of 
educntion,  w)iioh  decided;  ."That  the  action 
of,  th(9  DiiUon  opunty, board  ;pf  e4Hci|tipn  be 
auet^in^,  and  the  appeal  hfi  dismissed/' 

Th^  jiynQpftis  .of  tlie  .teytimpny,  prepared  by 
!th9  pftitioner^n  ^ttprneys. wiil.be  incorporated 
ill:tl«e.  report  of:  the  iQa#e.      

SeptiQn,.38»  ol  the  CciAuinal  iCode,  which 
emfaMidie^  the  pri^visipns  ^f  .an.  .aet..paMe4  in 
X87P».i8  as  follows:  ''It  shall  be  unlawfu) 
for  any  white  man:  to  intermarry  with,  ftny 
woman  of,  either  the  Indian  or  n^gro  r^ces,  or 
any  mulatto^,  mestizo,  or  half-breed,  or  for 
«ny.  white  woman  to  intermarry  wi1«h  any 
ot^er.  person  than  a  white  man*  or  for  any 
ihuhltto,  half-hreod,  ncg^o,  Indian,  or  mestizo 
to  interniarry  with  a  whiter  woman }  and  any 
such  .  marriage  or  attenipted .  marriage,  shall 
be  :utt^ly  null  and  vpid,  and  of  none  effect; 
and  any  person  who  shall  •  violate  tl^ii^  aeo- 
tion  .  ..  >.  shall  he,  guilty,  of  a  mlAde- 
racanor,  and,  on  conviction  theceof,' shall  be 
puni8h9d/' 

.  ,^ectipn>  ^3>  art.  III,.. of  the.  Constitution^ 
providea  that :  '.'T^e  marriage  of  a  white  par- 
aon<with  a  negCQ.or  mulatto,  pr  person  who 
shall  hay^  one-teij^ith  or  more  negro  htood, 
shall  be  unlawful  and  void/' 
:  Section  7,  art.  XI,  of  the  Constitution,  is 
aa  follows:.  "Separate  schools  shall  be  pro- 
vided for  .children  of  the  white  and  colpred 
Tace8v..aBd.  no  child  of  either  race  shaU  ever 
he  permitted  to  -attevd  a  achpol  provided  lor 
.children  of  the  oibf^r  raoe.'' 

Section  17,80,  Code  of  I^va  1^12,  providep 
itluit:    "It. shall  he  .unlayvful  for  pupils  pf  one 


race  to  attend  the  i»chools  provided  by  board:} 
of  trustees  for  per3ons  of  another  race.*' 

The  :6rst  question  for  consideration  is 
whether  section  33,  art.  Ill,  of  the  Constitu- 
tion, >\'hich  provides  that  ''the  marriage  of  a 
white  person  with  »  nc^o ,  or  mulatto,  or 
person  who  shall  have  one-eight  or  more  of 
negro  blood,  sha^  be  .[326]  unlawful  and 
void,^^  .entitles  the  child  ^or.  parents,  where  one 
of  them,  was  a ,  white  person,  and  the  other 
had  less  than  one-eighth  of  negro  blood,  to 
he  clajpsed  as  white  person,  in  the  exercise  of 
his  legal  r^ght. 

llxe  moat  sacred  relation. into  which  a  man 
and  woman  niay  enter  by  .contract  with  each 
oth^r  is  that  pf  marriage;  yet  the  framer» 
of  our  Constitution  made  it  a.  part  of  our 
organic  law  that  it  .ahould  be  lawful  for  a 
white  person  to  marry  another  with  negro 
blood,  provided  it  was  leM  tiian  one-eighth. 
Such  being  the  ca^e,.  we  are  unable  tp  diacover 
any  good  reason  why  the  child  pf  such  parents 
should  not  be  entitled  to  exerciae  all  the 
legal  rights  of ,  a  white  person,  except  those 
arising  from  a  proper  classi^cation,  when 
equal  accon^m^dations  are  afforded.  Ab,  how- 
ever, the  right  to  classify, is  denied,  the  next 
question  which  naturally  suggests  itaelf  for 
eonsidefa^ip^.  ia.that  r-elaMog.to  the. power  of 
cj^s^iti cation,  in  .such  cases. 
. .  \\>  ^er^jre  ,pf^ef^  U^  determine  whether 
the  law  allows,  a  prPper  classUtcation  to  be 
ipade  betweevL  those  >vitho\i|;  negfo  blood  and 
those  wit)i  l^^9  tlj^an.  one-eighth,  .when  there 
ia  a  provisipn^  for  jcqual.apcoinmodatioo. 
>  The  la.w  i^ecognizea  that  there  ia  a  social 
element,  arising  from.  .ra<^l  instinct,  to  be 
taken  into .  consideration  between  those  with 
and  those  wit^hout  negro  blood.  The  statutt** 
and  proviaiop^.oi  f;he  Qonstitution  herein^be- 
fpre  quPt€;4.<4iow  that  the  Vtw  not  only  reooig- 
nizes  a  classification,  but  makes  it  mandatory, 
and  provides, a  penalty  Ipr  failure  to  observe 
the  ,}fws  in,  .this,  resj^ect,  in  the  instances 
therein,  mentioned*  Xhe  decisions  prior  to  the 
abolition  o^  slavery,  show  liliat  the  classifica- 
tion between  white  and.  colore^  p^i»ons  did 
not  depend,  ^pQ^  the  extent  of  the  mixed 
blood. 

XM  rule  was  thus  stated  by  Chancellor 
Harper,  MfbQ  ;  delivered  the  opinion  of  the 
Cour.tt,in  State,  v.  tautey,  2  Hiil  (S.  C.)  614: 
"We  cannpt  s^y  what  admixture  of  negro 
bipod  will  make  a  colored  person,  and  by  a 
jury  one  pay  be  found  a  colored  [327]  person 
white  while,  another  of  tlie  same  decree  mav 
he  declared. a  white  man.  In  general,  it  is  very 
desirable,  that  rvdes  of  law  should  be  certain 
and  precise;  but  it  is  not  always  practicable, 
nor  ia  it  practicable  in  this  instance,  nor  do 
1  know  that  it.  ia  desirable.  The  statw*  of 
the  individual  i^  not  to  be  determined  solo^ji' 
by  the  distinct  and  visible  mi^ture  of  ne]i;ro 
blood,  but  by  .reputation,  by  his  reception  into 
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society,  and  iiis  )iav!ng '  comtiioiify  e>iorci8ed 
the  privileges  of  a  white  iiian.  But  his  ad- 
uiission  to  these  privileges,  regulated  hy  the 
public  opinion  of  the  commutiity'in  v'hich  he 
lives,  wjll  very  mucl^  defend  on  his  own  char- 
acter and  conduct;  and  it  mav  "be  well  and 
proper  that  a  man  of  worth,  honesty,'  indus- 
try, and  respectability,  should  havp  the  rank 
of  a  white  man,  while  a  vagabbncf  df  ItHie 
same  degree  of  blood  should  be  confined  to  the 
inferior  caste.  It  will  be  a  stimulus  to  the 
good  conduct  of  tha^<  Arsons,  and  security 
for  their  fidelity  as  citizens." 
-•(HiebMtevJtogilftngutgQ/^M  W»^ito  t^ 
Cour^l»n«vcii'4aiie>i<  il¥UiprvHKe«ihaf«<^^ist. 
3  Rich.  L.  (S.  C.)  136:  "It  may  happen 
that  persons  in  equal  degree  from  the  Afi'ican 
stock  may  present  stich  different  cotApl^kions 
and  feiftiires'that  they  ^ottld  Veadily  Ife  as- 
signed to  different  castes.  Habit  and  educa- 
tion have  so  strongly  associated"  with  the 
European  race  tfte  eh joyttiefif  W  all  the  rights 
and  immunities  of  freedom  that  color  alone 
is  felt  and  recognized  as  a'claiiii.  '  On  the 
contrary',  a  ,  strong  repiighilnce  "  'prevails 
against,  a  participation  Jn  the  Right's  of  cfti- 
zenshjp  by  any  :who  bear  ip  '  their .  ji^tsons 
the  traces  of  their  servile  origin.*'  This  aver- 
Rion  is,  howeverj  ipitJgated  by  the  defoferii:'^ 
which,  honesty,  sobriety,  and  industry,  and 
the  qualities  that  unite  in  a  respectable  char- 
acter,  enforce  on  the  mind.  .  .  .  What- 
ever riil^s  may  be, adopted,  the  question  of  the 
reception  of  colored  persons  Into  the'  class 
<if  citi;:enf^  must  partake  more  of  a  political 
than  a  legal  character,  and,  in  k  great 
degree,  be  decided  by  public  opinion,  ex- 
pressed in  the  yerdicl  of  a  jury."',  ' 

[32;d),  In  the  case  of  Flood'  V.  -ICews.  etc. 
Co.,  71  S^'C.'llls!,  50  S.  te.  637,  4  Ann.  Cas. 
685,  this  Qourt  quoted  with  approval,  the 
following  charge  of  his  Honor,  the  presiding 
Judg^,  in  Smith  v.  Chamberlain,  3d  S.  C.  529, 
17  S..E.  37;i,  i()'i;.R.A:  ?10:'  "Among  the 
citizens  of  ^  South  Carolina  we  haVe  two  dih- 
tinct  races.  Before  the  law  they  afe  equal. 
The  xjojored  rfice,  in  oiir  Courts  of  Jtistice, 
stand  on  the  same  plane  as  the  white  rac^. 
Our  laws  bear  equally  on  all,  without  regard 
to  race,  cotcir)  '\5r  ^|ir^oiift'  feoA^Jition.  Our 
social  /QCnditioDS^.  howev^er,  ,^re  yery  (Jifferent. 
•FriendSf  eompai^io^is,  x^eigj^bof  s,  must  be  of  our 
otvn  dioice^,  Thereir«^at^^f,  aad  iftssociations 
the  lawt  does  nqt  undertake  to  niak^  or  regu- 
late for  u$.'  If,.ife,do  not  ^isb  to  liissooiate 
with  onto  class  of  society,  thejrc  is  i^o  law  t)iat 
I  know  o{  which  cqmpels  ua  to  do  so." 

We  iiltfD  quote'  as  follows  from  Flood  v. 
News^  etjo..  Co.  7a  S.  C.  112,  60  S.  E.  637,  4 
Ann.  Cas.  685?  "Now,  it  must  be  apparent 
from  Consultiifg  the  texts,  of  ^heap  amend- 
ments (thirteenth,,  fourteenth,  and  fifteenth 
to  tbe  Constitution  of  the  IJnitjpd  States), 
that  there  is  not  the  slightest  reference  to  tlie 
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social  conditiehis  of  the  two  taoes,  aitd  lioth- 
ing  can  be  imported  into  tfieseamendmnrts 
to  give  any  such  effect.  All  take  pleasanne  in 
bowing  to  the  a'tithority  of  thfr  U»HMt  t^tates 
in  regard  to  these  three  amendmeftttti,  but  we 
would  bt^  very  far  frotti  'admitting  that  the 
social  distinction  subsisting  bii^tweoh  th^  t^a 
races  has  been  in  any  way'  affetted.-^  '  Tlje 
Court  then  quoted  with  approval  th^  follow- 
ing language,  used  hy  the  Court  of  Appeals 
of  Ke\v  York  in  the  case  of  People-  v.  Gal- 
liagheri  93  N.'  Y.  4»8,  45  Am.  Repi  Si32:  '*'Xhts 
end  can  rteithier  be  accoiMplished  nor  promot^l 
^y  la"W8  which  Conflict  with  the  gi^neral  senti- 
ment of  the  conimtmify  up6ii  whom  tlver'are 
designed  to  op^at^.  When  th^'  goveminenti 
therefoye,  has  secured  to  each  of  its-  citizens 
equal  lights  before' the  law  and  «quikl  op- 
portunitiesfor  improvemeirt  and  progress,  it 
has  accomplished  the  end  for  wHicli  it  was 
drgailTzed'  and  perfVyrmM  all  t>f  thef  functaons 
1^29]  r^^pectihg  social  ftdVantagesiwHh  which 
it  is  endo<c\  ed."  Th*  Court'  also  immediately 
thereafter  quoted  '  th«  following'  lan^^uag^ 
from  Plessy  v.  Fer^sori,  163  U.  S.  537,  16 
S.  Ci.  1138,  41  tJ.  S:  (L.  W.)'256r  **Leg» 
lation  is  powerless  to  eradicate  racial  in* 
ktitiets  or  to  abolish 'di^inctions  baaed  upon 
pliy^ical  differences,  and  'th6  'att€tn|ft  to  d© 
so  ca^  Only  result  \ii  accetituaiing  the  dilflcu^ 
tics  of  the  present  situation.  II  the  civil 
and  political  rights  of  both  races  be  equal, 
one  cannot  be  iniPeTior  to  the  oth^  «h'illv  'or 
politically.  '  If  one  rbc*  be  inferior  ta^thfe 
i>theT^  socially;  the  Constitutidii  of  the  Uuitrd 
States  cannot  put  tliem  on  the  same*  plaae.^' 
In  the  case  of  Plessy  ▼.  Fergufon^  168  U. 
??.  537,  16  a  Ct.  1188;  41  U.-  S.  {h.  ed.)  a56, 
the  Court  flirthtr  saysf  '^The:  distiRnetioB  be- 
tween laws  interfering '  #ith  the  politkal 
equality  of  the  negro  and'  those  fequiring  the 
'^eparatlbn  of  th«"two  Yaceer  iMr  ttfAiOMi  thea- 
ters; and  railwaj'  catriaget  has  b««a.fr0quent- 
ly  drawTi  by  this  Court.  .'  '.  .A  statute 
which' implies  merely^  a  legkl  distiveiion  be- 
tween the  white  and  dblored  races— « 'distiac- 
tion  which  is  founded  in  the -eolo^^of  the  two 
rrices,  «tnd  whtch  must  always  e^fstr  -so  long 
as  white  men  are  distitigulshed  frdm  the  other 
race  by  c6lor — has  nd  tend^^ncy  to  ^stroy  the 
legal  equality  of  the' t\«^6  rates.  '.••.■  j  -The 
object  of  the  fourteenth '  amendment  was  un- 
doubtedly to  enforce  the  absolute  equality  of 
(he  two  races  before  the  law,  but,  in  'the 
nature  of  things,  it  could  not  hai^c  been  in- 
tended to  abolish  distirtrtions  '  ba<sed  upon 
color,  or  to  enforce  social,  as  distinguished 
from  political,  equality,  or  a  commingling  of 
the  two  races  upon  t(*rms  unsat.if«faf<*tory  to 
either.  Lai^^s  perfnitfing,  and  ev^n  r<<qtliring. 
their  separation  in  'J)lac€^ '  Where'  the^-  are 
liable  to  be'  brmight  into  contact  d^  not 
recessarily"  imply  'the  •  inferiortty  of  either 
race  to  the  other,  and  have 'b^iEtr« generally. 
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if  not  univecat^lly,  recognized  as  within  the 
competency,  of  the  State  legislature,  in  the 
exereiAe  of  their  police  power.  The  moat  com- 
mon instance  of  this  is  connected  with  the 
eatablishment. .  of  separate  schools  foir  the 
white  and  colored  children,  which  has  been 
[330]  held  to  be  a  ya,Ud  exer.cii|e  of  the  legis- 
lative power. even  by  Courts  of  States  where 
the  political  rights  of  the  colored  race  have 
been  longest  and  most  earnestly  enforced." 

One  of  the  earliest  decisions  in  such  cases 
is  that  of  Roberts  y.  Boston,  5  ,Cu9h.  (Mass.) 
108,  inwhicOk  Chief  Justice  Sha\^  said:  "The 
great  principle,  advanced  by  the  learned  and 
eloquent  advocate  for  the  p^intiff  (Mr, 
Charles  Sumner ) ,  is  that,  by  the  Constitution 
and  laws  of  Massachusetts,  all  persons,,  with; 
out  distinction  of  age  or  aex,  birth  or  color, 
origin  or.  condition^  are  equal  before  th^  law. 
.'  .  .  Bni,  when  Uiis  great  .principle  comes 
to  be  applied  to  <the. actual. and  various  con- 
ditiona.of  persons  in  SQ^iety^  it  will  i^ot  war- 
rant the .  a0seri;ijQn  that  men  and  women  are 
legally  alothed  mth  the  san^e  civil  and  politi- 
cal powers,  and  that  children  and  adults  are 
legally  to -have  the  same  funetions  and,  be 
subject. to  the  same  treatment;  but  o^ly  that 
the  rights  of  all,  as  they  arc  settled  an^ 
regulated  by  law,  ai;e  equally  entitled  to  the 
paternal  consideration  and  protection  o^  the 
law  for  their  maintenance  and  security.'^ 

In  the  case  of  £;x  p.  Plessy,  .45  La.  Ann. 
80,  II  So.  94St  18.L.R.A.  639,  the  Court  says: 
•*Byen  were  it  true  that  the  statjute  is  prompt- 
ed by' a  prejudifleomihe  part  of  one  race  to 
bethtowa  in  such. contact  w^th  the  other,  one 
would  supptuse  that  to  Imb  a  sui^cient  reason 
why  the  .paide  and  self-respect  of  the-oth^ 
race  should  equally  prompt  it  to  avoid ,  such 
emitaoty  if  it  could  be  .done,  without  the  Bacri- 
Aoe  ofr  eqifal  accomiiiodationa.  It  is  very  cer- 
tain that  such  unreasonable  resistance  upon 
thiusttng.the  xsompany  of  ,one  race  upon  the 
other,  with  no  adequate  motive,  is  calculated, 
as  suggested  by  Chief  Justice  l^haw,  to  foster 
and  intensify  repulsion,  hetw^n  them,  rather 
than  to  extinguish' it.''- 

,  While  the  testimony  shows  that  the  chil- 
dren are  entitled  to  be.x;lassed  as  white,  never- 
theless the  action  of  the  board  of  trustees 
was  neither  caprieioua  nor  arbitrary,  as  they 
are  willing  to  provide  equal  accommodations 
for  tlie  Kirby  children  and  those  .in  the  same 
dnna  with .  them.  The  t^timony  [331]  also 
shows  that  the  decided  .majority  of  the  pa- 
trons would  refuse  to,  send  their  children  to 
the  Dalcho  school  if  the  Kirby  children  were 
allowed  U^  continue  in  attendance.  Tested  by 
the  maxim,  "The  greatest,  good  to  the  largest 
number,"  it  would  seeqi-  to  be  far.  better  that 
the  children  in  question  should  be  segregated 
than  that  the  large  majority  of  the  children 
attending  thi^t  school  ahould  be  denied  educa- 
tional advantages. 


Subdivision  3  of  section  1761,  Code  of 
1912,  which  provides  ''that  the  board  of  trus- 
tees shall  also  have  authority,  and  it  shall  be 
their  duty  to  suspend  or  dismiss  pupils,  when 
the  best  interest  of  the  schools  make  it  neces- 
sary," shows  that  the  action  of  the  trustees 
in  dismissing  the  said  children,  was  justified 
by  the  law  of  the  land,  and  that  the  petition 
shquld  be  dismissed. 

Petition  dismissed. 


l^ils  «•£  £«rp6teii  wi  fidiMtttlom. 

Iiytroductozy,  806. 

In  Absence,  of  Statute,  ^06.. 

Statute  Beqi^fring  Separation,  807. 


/tt^roidii^^ory. 

The  (earlier  easels  discussing  the  question  of 
the  sep{iraiion  of  white  and  colored  children 
for  the  purposes  of  education  are  reviewed  in 
tJ}e  notes  to  Berea  College  v.  Com.  13  Ann. 
Cas.  3^7,  and,  !l^oard  of  Education  v.  Purse, 
65  Am.  St.  4ep.  312.  This  note  presents  the 
recent  pases  on  the  subject. 

The  reported  case  presents  the  novel  ques- 
tion of  the  disposition  for  educational  pur- 
poses of  a  child  having  so  small  a  proportion 
of  negro  blood  as  to  be  entitled  to  the  legal 
rights  of  a  white  persoi^.  The  statutory  and 
constitutional  provisions  involved  provided 
for  the  establishment  of  separate  schools  for 
white  and  colored  |>upils  and  made  it  unlaw- 
full  for  pvpils  of  one  race  to  attend  ^e  schools 
provided  for  -the  other,  tt  appeared  tbat 
great  dissatisfaction  among  the  patrons  ol 
the  school  for  white  children  would  result 
from  the  a^ttendance  thereat  of  children  hav- 
ing any.  negro  l>lood.  .  Under  those  circum- 
stances the  court'  holds  'that  the  board  of 
school  trustees  were  authorize  to '  establish 
a  third  school  for  children  of  mixed  blood 
and  exclude  them  from  the  school  for  whites. 

•      ■■'■•/• 

,    Jn  Absence  of  Statute, 

In  the  absence  of  statutorv  awthoritv  a 
school  board  has'  no  power  to  separate  white 
and  colored  children  for  the  purposes  of  edn- 
catioil.  Crawford  v.  Sehodl  Diet.  68  Ore.  388. 
Ann.  Cas.  1915C  477,  137  Pae.  217,  50  LJI.A. 
(N.S,)  147,  wherein  the  court  said:  "The 
question  whether  school  districts  in  this  state 
can  establish  separate  schools  for  Indian 
children  and  compel  '  them  to  attend  such 
schools  is  not  necessarilv  involved  in  thin 
appeal,  for  th^  reason  that  the  amended  writ 
fails  to  show  that  school  district  No.  7  bad 
provided  a  separate  school  for  Indian   chil* 
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dren.     However,  this  question  was  argued  at 
the  hearing,  and,  if  t;he  delenOantd  should 
answer  the  writ,  setting  up  the  suppose^  £act 
that  the  school  board  had  provided  a  separate 
school  for  Indian  children  and  those  that  are 
partly  of  Indian  blood,  this  question  will  then 
be  directly  involved.    For  this  reason,  and  to 
obviate  the  necessity  for  another  appoai,  we 
will  express  an  opinion  on  this  subject.    .    .    . 
The  states  may  enao!t  laws  providing  for  the 
establishment  of  separate  schools  for.  colored 
children,   whether    black   or   red,   but    such 
schools  must  be  equal  in  equipment  and  effi- 
ciency to  the  schools  provided  for  white  chil- 
dren; but  in  this  state  we  have  no  statute 
expressly  providii:^  for  the  establishment  pf 
separate  schools  for  colored  children.    Section 
40r)2,  subdivision  18,  L.  Q.  li.,  specifying  the 
duties  at  schoo)  boards,  says:     'They  shall 
admit  free  of  .charge  to  the  schools  of  their 
districts  all  persona  between  the  ages  of  6 
and  21  residing  rtherein,  and  all  other  persons 
may  be  admitted  on  such  terms  as  the  district 
may  direct/    It  is  the  imperativ^  duty  of  all 
school  boards  of  our  public  school  system  to 
admit  to  the  schools  within  their  districts  all 
children  residing  therein,  between  the  ages  of 
6  and  21,  without  discrimination  as  jto  color 
or  race.    When  the  state  legislature  has  not 
passed  aob  act  expressly  authorizing  them  to 
do  so,  school  boards,  created  for.  carrying,  on 
the  public  sehools  of  the  state,  have  no  lawful 
power    to   provide,  separate  schools   for   the 
education    of    white  .and    colored    children. 
.    .    .    There  ia  no  statvite  ia  this  state;  e^- 
presaly  granting  authority  to  school  boards 
to  estahKsh  separate  schools  for  black  or  red 
children,  and  *to  exclude  the  colored  children 
from  the  schools  intended  for  white  children; 
nor   can   this   pow^r   be  .  implied   from   any 
power  that  has  been  granted  to  school  bpards. 
We  are  satisfied  that  sehoo}  boards  have  no 
such  power  in  this  state  under,  existing  laws." 
In  Booker  v.  Grand  Ri^pids  Medical  College, 
166  Mich.  95,  120  N.  W.  $89,  24  Xi.R.A.(N.S.,) 
447,   in   holdmg  that,  a  private   institution 
might  exclude  negrf>  students,  the;Cpurt  s«,id: 
"The  statute  imposes  no  general  public  dui^ 
upon  respondent  to  admi^  as  students  any 
and  all  citizens  to  its  capacity.    There  is  no 
specific  duty  imposed,  by  law  to  admit  r^!*' 
tors.    It  seems  clear  that  private  institutions 
of  learning,  though  inporporitted,  may  eenlect 
those  whom  it  will  receive,  and  may  discriipi- 
nate  by  sex,  age,  proficiency  in  learning,  and 
otherwise.    Probably  no  reason  need  be  given 
for  refusing  in  tlie  first  instance  to  admit  any 
student.    Belators  have  been  denied  no  privi- 
lege or  immunity  resting  in  positive  law  pro« 
tected  or  guaranteed  by  the  Federal  or  the 
State  ConstitutioBL    Such  rights  as  they  have 
grow  out  of  the  relations  they  have  estab- 
lished with  respondent,  and  are  no  other  or 
different  than  theoe  of  any  citizen  who  hi|s 
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established  like  relations  with  a  similar  in- 
stitution.'' 

8tatuU9  Requiring  Separatism. 

Statutes  requiring  or  permitting  the  estab- 
lishment of  separate  schools  with  equal  edu- 
cational facilities  for  the  education  of  the 
children  of  diifferent  races,  are  constitutional. 
Dameron  v.  Bay  less,  14  Ariz.  180,  126  Pac. 
273;   Wall  v.  Oyster,  36  App.  Cas.   (D.  C.) 
50,  31  L.R.A.(N.S.)  180;  Johnson  v.  Board  of 
Education,    166    K.    C.    468,    82   S.    E.    832, 
L.R.A.1915A    828;    Board    of    Education    v. 
Kingflflher  County,  14  Okla.  322,  78  Pac.  455. 
See  also  Prowse  v.  Board  of  Education,  134 
Ky.  366,  120  S.  W.  307.    And  see  the  reported 
case.    In  Prowse  v.  Board  of  Education,  su- 
pra, tlie  act  of  the  legislature  involved  pro- 
vided that  within  tWo  years  after' its  passage 
there   should   be  established,   by   the   county 
board   of  education   of   each   county,   one  or 
more  countv  high  schools,  provided  there  was 
not  already   existing   in  the  county   a  high 
school^  and  that,  in  this  event;  the  high  school 
might  be  considered  as  meeting  the  purposes 
of  the  act,  without  the  establishment  by  the 
board  of  a  high  school.    It  was  insisted  that 
the  act  was  void  because  it  did  not  require 
a  separate  high  school  for  whites  and  blacks, 
apd  that,  if  a  high  school  was  established  for 
whites,    there  '  would    be    a    discrimination 
against  the  blacks.    The  court  said:     '^Bnt  it 
will   be   observed   that  the  act  requires   the 
board  to  establish  one  or  more  high  schools. 
The   act   also   provides   that  the   money   de- 
rived from  the  taxes  shall  be  spent  by  the 
board  according  to  its  best  judgment  to  pro- 
mote the  cause  of  education  in  the  county. 
When  the  board  of  education  shall  discrimi- 
nate against  either  race,  then. the  race  dis- 
criminated against  may  raise  that  question. 
The  act  does  not  contemplate  that  there  shall 
be   any   discrimination.     Hie   act   is   passed 
under  the  provision  of  the  Constittition  re- 
quiring the  Legislature 'to  provide  an  efficient 
system  of  common  schools,  and  to  maintain 
separate  schools  for  white  and  colored  chrl- 
drep.    The  duty  imposed  by  the  Constitution 
upon  the  Legislature  is  the  same  as  to  both 
white  and  colored  children,  both  as  to  sepa- 
rate schools  and  as  to  the  efficiency  of  the 
schools.    The  county  board  holds  office  under 
the  Constitution,  and  in  discharging  their  du- 
ties, they  should  administer  the  funds  as  pro- 
vided hy  tlie  Constitution,  according  to  their 
best  judgment.     There  is  nothing  in  the  act 
fiuthorizing  any  discrimination*' 

The  fact  that  colored  children  are  required 
to  travel  to  school  further  than  if  they  at- 
tended a  school  for  white  children  does  not 
affect  the  validity  of  a  statute  of  this  nature. 
Thus  in  Dameron  v.  Bay  less,  14  Ariz.  180, 
126  Pac.  273,  the  court  said:     "llie  matter 
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court  said:  "When  the  act  in  question  is 
read  in  the  light  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States, 
its  violation  of  same  is  too  plain  for  argu- 
ment. By  section  1  of  the  act  of  1908, pro-' 
vision  is  made  for  the  establishment  of  an 
agricultural  high  school  tor  the  whit«  youth 
only^  and  by  section  2  of  the  same  act  this 
school  is  to  be  sustained  by  taxation  on  all' 
^taxable  property* — ^that  is,  by  taxes  raised 
on  the  property  of  both  white  and  black  for 
the  use  of  the  white  citizen  only.  We  are 
not  to  be  understood  as  holdipg  that  a  statute 
could  be  passed  which  provided  that  the  reve- 
nue raised  for  the  support  of  the  school  coiild 
be  raised  by  taxation  only  on  the  property 
of  the  white  citizen  for  the  white  school  aild 
not  be  in  violation  of  this  provision  of  thte 
Constitution  of  the  United  States j  but  we 
cite  the  method  of  taxation  to  emphasize  th6 
inequality  of  the  law.  If  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States  means' anything  at  all,  it  certainly 
means  that  all  citizens  of  thc'tjriited  Stated 
tthall  stand  equal  before  the  law,  and  that  no 
special  privilege  or  bejiefitB  shall  be  given  to 
one  clSfSs  of  citizens  to  the  exclusion  of  the 
other  as  a  matter  of  statutory  enactment. 
This  does  not  mean  that  the  legislatui'e  of 
the  state  cannot  pass  laws  the  object  of  which 
is  to  prevent  a  social  commingling  of  the' 
races;  nor  doei?  it  mean  that  an  act  of  a 
legislature,  which  m  its  administrative  efTect 
fails  to  work  out  an  exacit  proportion  of 
benefit  to  the  two  races  is  in  conflict  with 
this  ameiidmout  to  the  United  States  Consti- 
tution^ but  a  law  is  only  void  wh^n  its  ob- 
ject or.  necessary  effect  is  to  abridge  the 
privileges  or  immunities  of.  a  certain  class  of 
citi^.ens,  or  deny  them  thef  equal  protection 
of  the  laws.  .  .  .  Civil  rights  do  not  mean 
spciiil  rights,  and  the  courts,  both  state  and 
federal,  recognizing  tliis,  and  further  r<»aliz- 
ing  tliat  no  man-made  law  can  force  this 
couditjon  of  affairs,  have  steadily  upheld  atl 
laws  that,  merely  had  for  their  .object  t^is 
disassociation  of  the  two  races  as  promotive 
of  the  peace  and  welfare  of  all  the  citizens, 
.  ,.  .  But,  while  this  is  true,  no  decision 
of,  any  federal  or  state  tribunal  has  yet  been 
called  to  our  attention,  nor  do  we  think  it 
will.be  so  long  as  the  fourteenth  amendment 
is  in  existence,  upholding  a  statute  taxing 
the  property  of  the  two  races  for  the  benefit 
of  the  one."  But  in  Bonitz  v.  Ahoskie  School 
Dist.  164  N.  C.  375,  70  S.  E.  735,  the  court 
said:  ''The  Constitution  of  this  state,  art. 
IX,  sec.  2,  in  providing  for  a  'uniform  system 
c^  public  schools  wherein  tuition  shall  be  free 
of  charge  to  all  the  children  of  the  state 
beiiween  the  ages  of  6  and  21  years,'  contains 
the  requirement,  'That  the  children  of  the 
white  race  and  the  children  of  the  colored 
race  shall  be  ^ught  in  separate  schools,'  and 


further,  'but  there  shall  be  no  diacrimination 
in  favor  of  6r  to  the  prejudice  of  either  race.* 
In  '  numerous  and  well-considered  deciitioiia 
this  court  has  held  that  these  provisions  of 
ou^  constitution,  in  re^rd  to  the  two  race^ 
are  mandatory,  and  may  be  disregarded  nei- 
ther by  l(*gislatures  -  nor  by  officials  charged 
with  the  duty  of  administering  a  givea  law. 
. '  .  .  If,  therefdre,  the  aet  in  question  here, 
in  designating  a  certain  boundiairy  as  a  ^acbool 
district  for  the  white  tace,*  can  orily  be  coii- 
Htrued  as  requiring '  that  the  funds  to  be 
rais^  under  its  provisions  should  be  applied 
exclusively  to  the  white  schools  within  sncb 
boundary  and  the  additional  facilttiea  affoird- 
ed  only  enjoyed  by  the  white  children  attend- 
ing such  school  it'  would  be  clearly  ancoa- 
stitutional;  but,  in  our  opinion,  stteh  is  not 
the  necessary  nor  pnJper  cdnstraction  of  the 
act.  .  .  The  act  before  ns  (chapter  210^ 
Laws  1909)  is  entitled  '"An  act  te  incorpo- 
rate the  Ahoskie  Schbbl  District  and  «.tlow 
it  to  vote  on  a  special  tax  for  sifikools  and  to 
issue  bonds,'  and  in  ^e  body  of  the  act  it 
is  desi^ated  as  'Ahoskie  8choibl  Dirtrict^  No. 
11.'  Then  follows  a  des'eription  of  the  dis- 
trict by  clearly  defined  boutadaried,  designat- 
ing it  as  'a  school  distriiftt  for  the  white  race.' 
Elaborate  and  specific  provisions  are  then 
made  for  taking  a  vote  of  the  district  ot&  ike 
question  of  a  special  taa:,  ahd  a  separata  and 
distinct  pVovistbn  for  taking  the  sense  of  the 
voters  as  to  the  issue  of*  bonds.  Both  <^  these 
provisions  have  been  aet^d  on;  tite  tax  voted 
and  the  bond  issue  lipprarred.  ...  A  peru- 
sal of  th'e  aet  gives  <uear '  IndkatioB  that  its 
controlling  purpose  and,  'in  several  plaoea,  its 
expressed  intent  is  to  establish  a  *speclal  tax- 
ing dtstrict  for  the  purpose;  by  inereaae  of 
taxation  and  isstie  of  bonid^,  of  affording  ad- 
ditional education  facilities  within  the  pre- 
scribed district,  .  .  .  and  this  beneficent 
purpose  should  not  'be  frustrated  becauae,  ia 
ohe  c^f  the  sections,  it  is  designated  as  a 
'school  district  for  the  -whit^race.'  In  vie^ 
of  fhc  authorities  cited  and  the  priaelples 
upon  which '  they  rest,  the  correct  ooastrue- 
tion  of  the  statute  is  lio-  uphold  it  in  its 
principiil  p\il*pose  and  dechire,  as  we  do^  that, 
disregarding  this- spec^!  feature  of  the  act, 
contrary,  as  it  is,  to  cfur '  constitution^  the 
nioney  raised  by  taxation  and  by  the  iasne 
and  sale  of  bonds:  shall  eoastitute  a  fnnd 
applicable  to  the  school  work  of  the  district, 
to  be  administered  according  to  law  and  har- 
ing  full  regard  to  the  constitntional  pirovi- 
sions  bearing  upon  it."  *  And  in  Whitford  v. 
Craven  County,  159  N.  C.  160,  74  S.  E.  1634, 
the  court  saidt  "The  plaintiffs  attack  the 
validity  of  the  tax  levy  and  the  bonds  pro- 
posed to  be  issued,  upon  the  ground  that  ta 
section  17  of  the  aet  it  is  prorided  that  not 
more  than  one  farm-life  school  Shall  be  ee- 
tablished  in  any  county,  and  by  this  prohibi- 
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tion  it  is  argued  that  the  ICcal  authorities  are 
deprived  of  the  power  to  provide  equal  facili- 
ties for  the  two  races;  but  we  do  not' think: 
this  follows.  What  th^  statutis  means  is"  that 
there  shall  not  be  more  than  one  scliool  of 
this  kind  for  ihe  instruction  of  both  races, 
in  separate  buildings,  with  equal  fiacilitiefl. 
Having  two  or  more  buildings  for  the  pur- 
pose of  racial  separation  does  not  constitute 
two  legally  distinct  schools.  It  is  all  one 
school,  though  consisting  of  two  division^,  on6 
for  each  race.  The  plaintiff  contended  that 
the  principle  announced  in  Williams  v.  Brad- 
ford, 168  K  C.  36,  api)lie8  to  this  cade,  but 
we  think  the  two  ckse^  are  widely  di^erent. 
In  the  Williams  case  it  wa^'  clear  that  pro- 
vision was  made  for  one  race  only;  but  in 
this  case  the  statute  dbes  not  provide  for 
each  race  exclusively,  and  it  mtghi  just  as 
reasonably  be  argtied  thit  -the  benefit  of  the 
school  was  confined  to  the  colored  race,  As 
it  can  be 'that  it  is  Ifesl^icted  to  the 'white 
race.  We  are  not  at  liberty  t6  =dfe'elare  al 
legislative  act  void,  ks  "beiitg  uticoitBtitMtliona), 
unless  it  is  clearly  sa  beyond  lAiy  teaA^Aiible 
doubt.  There  is ' always  a  'Bifoii'g '  presumiptidn 
in  favor  of  the' validity  of  leglblatioii,  which 
must'beovereoihe  by  some  conVifieing'  reaMson 
to  induce  a  court  to^  declared  itvtoid.  « The  act 
under  eonsidepationmakeib  no' disomminatian 
between  th«  raoes^  and'thece  4b- tto  ^^ezpresakm 
in  it  which  leads  us  to  think  that  the  school 
was  intended  for  the  exolusiv&  benefit  of 'the 
oae  jpace  or  ihe  •tker,''     >      . 

In  Chrosl^.y.  Mayiieldy  133' £:y«<,216,.  U7 
S.  W.  >U^  whdreiD  it  wafr  olaioaed  ithat  an 
effort  to  maftntaiB  .a  white  aohool  by  the  taxar 
tion  of  the  property  owned  bjr.wihiAct.^eirsoaa 
ajvd.to  Qutintfiili  a.  ft^lored  schpoV  by  the  in^a- 
tion  of  the  property  owned  by  colored  persons 
was>a,4i3crimiiuU(ioi^.betwf;^..the  racei^  in 
violation  of  the  fowteenth  amendment  to  the 
Constitution  of  the  United  States*  ^be  court 
said:  '*The  state  divides  equally  among  all 
the  children  of  the  state,, witl^ou.t  regard  to 
race  or  color,  the  f undfi  raised  by  taxaiion 
for  school  purposes.  But,  when  the. question 
is  submitted'  to  a  local  community,  as  to 
whether  or  not  the  community  wijl  vote  an 
additional'  tax  for  the  betterment  of  its  local 
school,  tl^is  being  a  voluntary  nifitter  is  sub- 
mitted as  to  the  white  school  to  the  white 
voters,  and  as  tp  the  colored ,  school  to  the 
colored  voters.  The  question  of  supplement- 
ing the  state  funds  is  left  wholly  to  the  vote 
of  the  locality.  The  .voter  Is  simply  allowed 
to  vote  a  tax  upon  himself  if  hie  wishes  to' 
do  so  to  support  his  own  school.  Wbile  this 
precise  question  is  not  referred  to  in  any  of 
the  opinions,  we,  have  in  a  number  oi  cas^s 
sustained  schools  organized  under  the  act  and 
taxes  on  white  people  voted  under  it."  ' 

In  Columbia  I'rust  Co.  v,  Liiicotn  Insti- 
tute, 138  Ky.  804,  129  S.  W.  Il3,  29  L.lt.A. 
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( X.S. )  53,  th^  question  wais  raised  whether 
the  Gfeneral  Assembly  could  prohibit  the  iii- 
stitiition  and  maintenance  of  such  a  schodl' 
as  that  maintained  by  the  appell^,  which 
was  a  charitable  corporation  organized  under 
the  laws  of  the  Commonwealth  of  Kentucky, 
with  power  to  establish  a  normal  and  indus- 
trial school  for  colored  people.  The  court 
said:  ^'If  the  teacl^n|^^|(^  the  young  to  be 
useful,  upright.  Christian  citizens  is  not  in- 
imical to  the  public  safety,  public  morals,  or 
the  public  hea,l,<^  thep  }t{  mvifV,  follow  that 
an  act  which  seeks  either  to  prohibit  it  alto- 
gether or  .to  authorize  others  to  prohibit  it 
must  be  invalid.  It  is  difficult  to  find  lan- 
guage to  make  plainer  that  which  is  so  ob- 
vious as  is  ihe  pr6positio]^  before '  W.  "^  The 
purposes  of  the  institution  under  discussion 
incli|de  the  ivJhale  iffir^Xe  .of  ^e  .e^oli^  .X^^tues 
with  which  youth  may  be  endowed.  Uijdoubt- 
edly,  it  is  a  substantial  good  to  educate  the 
youth  of  the  state;  and  such  is  the  declared 
policy  of  the  Constitution.  .  '.  .  It  cannot, 
then,  be  ili  ^tiy  Wa^  IhJnfibUs  tt)  th«  publk;*^ 
to  aid  in  forwairdiiig  the  great  ediicatioiial 
policy  which  the  people  themselves  have  de-' 
clared  in  their  fundamental  law — the  giving 
of  every  young' man  apd  voman  in  tj^e  coni- 
mon wealth  a  sound  education.  Apd,  wJ^^^  . 
academic  education  is  supplemented  by  re- 
ligious training  and.  special,  instructiqn  /in 
tW  agricultural  and  mechanical,  arts,  ^nd,; 
8oienoee»  it  seems  to.ua  that  it.ia cqutrar^}'^ to 
the.  most  obyious  public  policy  that  aji^^  iu^ti-., 
tution  which  affords  suc^  <  an.^educftiqn, 
should  be  in  any  way  blocked  or  impeded. 
It  is  not  doubted  that  the  legislatare».  .under 
the  police  power,  .may.  r^guiate  (educi^ti^  iJn 
many  respects.  It  may  prohibit  the  mingling 
of  white  and  colored  children,  ia  the  Isf^me 
schools^' or  ifl!  schools  oi  immediate  proximity. 
Perhaps,  it  may  be  withiil  the  police  power' 
to  pyohUnt  eoeducatitm  of  the  sexes,  or  to  in 
any  other  reasonable  way .  regulate  the  mere 
maimer  of  educatin^p  the  youth,  <^f  the  eiiate*, , 
but  to  arbitrarily, prohibit  education  is  iiv. 
direct  .violation  of  the  Bill  pif  Rights ,  above 
qsi^hed.  •.'.  .  :,^  We.eoaclude,  th^UrPU  ihJfi 
bBandb-  of  the  ease,.thaA  reUgious  and  scien- 
tifie .edueationi  iixstead  of  being,  in,, any  wise 
ini«urioua  0CidangerQus..t9,.ttiq  public  ^fety, 
moralsy  hetith  <k  TV«U^re«,o»  the.  contrary, 
is  promotive  fif  puUic  yirtnie,  intelligfsnce, 
and  good'cilizepshipi  and  is. therefore  t9..be 
desired  and  promoted,  irath^r  thfin  prohJLbdted 
or  impeded}  and»  tfada..being;  true,  the  act 
under  disenssien,  which  puts  it  within;  the 
power  of  the-'VotcvB  of  any  precihot  to  .pror 
hfbit  the  establishment'  of  such  a  school  >aS 
l!hat  contemplated  by  appellee,  is  uaconbtitu- 
tkmal,  and  therefore  void.  Nor '  can' th<»  act 
be  Upheld  as  an  bmendtnt^nt  to  the  charters 
of  such  (rorJxJratittns  as  appellee.'* 
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For  a  diaciui*ion  of.  the  meaning  of  tho 
word  "Qolpred^' .  as  lued  in  a  separate  school 
law,  aee  ^he  note  to  MullfnA  y.  Belcher,  Ana. 
Cas.  1912D  456. 
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Michigan  Supreme  Court— July  24,  1914. 

)isi  Miciu  S09;  t4:S  y.  if.  lOO- 


Gifts  —  Pftrol  Gift  of  Mortffase  —  Va- 
lidity. 

A  valid  ^ift  inter  vivos  of  a  mortgage  may 
be  made  without  a  writing. 

[See  note  at  end  of  this  caae.) 
Siiflloieiioj  of  Evidejitoe  of  Gift. 

A  finding  of  a  gift  inter  vivos  of  a  note 
and  mortgage  affiriped  by  equally  divided 
court. 

Appeal'  from  Circuit  Court,  AVAshtenaw 
county:     kiNNE,  Judjge. 

>  •  • 

Action  fd  ree<yrer<  note  and  mortgage. 
Qideon  L.  Hoyt,  administrator)  plaintiff,  and 
Ella  Gilleti  jet  al.,  defendants.  Judgment  for 
defendants.  Plaintiff  appeals.  The  facts  are 
stated  in  the  opinioh.    Ai^tirmed. 

C^'vanagK  ^  Burke  for  lippellanU 
'  'Arihnr  Brown  Iw  appellides. 

[509]  iBBOOKE,  J.*-The  bill  in  this  case  is 
filled  by  the  administrator  of  tke  estate  of 
Matthew  Shlttenhelm  lor  the  purpose  of  se^* 
curing  possession  of  a  certain  note  aind  mort«. 
gage  for  $1,600,  made  by  defendant  Egbert 
Gillen  t^'eomplainant's  iatefttatev    The  said, 
note  and  mortgage  are  dlaimed  by   the    de-' 
fcndint  Klhi  billen  ai  a  f^iitHnteiriHvoa  from- 
complaihaht'fl      Intestate.       Defendant     Ett*. 
Ofllen'  files  a  cross-'bilf  praying  that' she*  be* 
declared' -to  be  the  lawful  tend  absolflte  owner' 
of  said  nbteand -niorfgajBte.'  The  record  tlham^i 
that  Matthe>^  Bhittenhelni  died  •<»  the  8thi 
day  df  August,  fSKyj  HH3;  being  lit  that  time 
abbut  75  years  of'  age;  that'  he  had  lived  in- 
the  h6usehold  erf  def^ditnt  Ella  Gillen  lor  a 
great  miinyyterir  prior  toi  hiis  death.    Though 
utirelfited  to  Her,  he  appears  to  hare  bccnpied. 
a  position  in  the  family  somewhat  skin  tO: 
that  of  a  member  of  the  household. .  Hey  how- 
ever, paid  board  to  hjsr  at  the  rate  of  $3.50; 
per  week.     In  the  summer  of   |913  he  fell 
ill,  and'  it  m  the  claiia  oi.  the  defendant  Ella 
Gillen.  that  on.  a.  day  iibout    twp    pr    three 


weeks  prior  to  his  death,  the  note  and  mort- 
gage in  question  were  given  to  her  by  the 
complainant's  intestate  in  part  payment  for 
the  care  she  bad  bestovved  upon  him  during 
the  latter  years  of  his  life.  The  evidence  of 
the  gift  is  confine^  to  the  testimony  given  by 
Ruth  Oill^n,  a  young  woman  ,21  years  of  age. 
and  a  daughter  of  the  defendant  Ella  Gillen. 
It  is  as  follows: 

'*Q.  Some  time  previous  to  his  having  died, 
dp.  you  remember  of  his  giving  your  mother 
any  papers? 

*'A.  One  afternoon. 

"Q.  Op  jou  remember  the.  occasion  1 

**A.  Oh,  ye6)  I  remember  the  occaaion. 

"Q,  Po  you  remember  when  it  waa,  about 
how  long  before  he  died? 

"A.  It  was  about  ,two  or  three  weeks;  I 
don*t  remember  the  exact  date. 

"Q.  Ai^d  where  ha4  he  beent    Where  were 
'you  sitting? 

''A..I  ^as  siiUng,  iJ9  the  sitting  room. 
>(otber  and  I  were  husy-  sitting  there  sewing, 
and  Matt  was.  sitting  in  the  rxxsking  chair  ia 
tlie  bay  window*  where  he  always  sat,  and  he 
got  up  and  ^ent  upstairs,  and. when  he  came 
baiok  he  had  aome  papers  in  his  hand. 

''4^  Doyott  know  what  the. papers  were? 

''A.  No;  I  didn't  aee.  them.  Jhey  were  all 
together,  and.  he.  handed  than  to  Ma.  X 
notieed  they  were  yeliow  papera*  but  that  u 
alL  .    --     'I   :•    •  .'  •      ' 

'Q.  What^d  he  aayt 

'A.  He  said,  'Take  those  papers;  I  waat 
yen  to 'have  ihem."  I  don't  remember  exactly, 
but  he  said  MmetMng  ahont  th<iir  nev^r  hav- 
ing been  put  on  iieeord.  -^Take  theae;  I  waat 
ytm  tO'have  tHem^' " 

f^ll^^^QLAnd  whiat  tine' of  the  &ky  wts 
that,  ahoutT 
'  "A.  It' whs-  afeitig  after  dinner,  abcrat  2  er 
2:30,  Somewhere'  along  there. 

**Q.  And  where  did  he  go  to  get  these 
papers? 

•*A.  He  left  the  room  and  went  upstairs." 

On  cross-examination  the  witness  testified . - 

"Mr.  Shitterihelm  died  in  August,  1913.  I 
do  not  know  the  date.  This  paper,  the  ab- 
straCjt,  and  qtlicr  papers  were  delivered  two 
or  three  wieeks  before  his  death.  Mv  mother 
and  I  and  Mr.  Stiittenh'elm  '  were  the  onlr 
parties  present  at  that  time.  He  said  to  her 
that  he  wanted  her  to  have  those  papers.  He 
stated  tbcy  wwenot  on  record.  I  do  not  re 
member  his  words.  My  mother  took  them.  I 
saw  them  after  sjie  had  them  two  or  three 
day^.  ,  Mr.  Shittcnhelm  paid  his  board  to  mj 
mother.  He  didn't  work  anv  for  about,  1 
guess  it  was,  three  or  four  years;  he  had  the 
whooping  qough,  and  after  that  he  had  not 
worked  at  all.  .  He  worked  around  to  ainu>o 
himself  around  the  hqu^e.  He  was  a  thriftr 
man,  and  the  (^nly  .thing  I,  ever  heard  him  mj 


*ii 


it 


'   '  ■•        HOWv.  dtLLEK. 
m  Mich,  509, 


»  t  •  < 


iSlS 


about  'gi\'uig  Ihe  pkjjiera    to    Mrs.    Oill^n    is 
what  1  have  said.  /    »    • 

''The ' Court :  It  sc/eiiis  to  the  that  yoii  do 
not  repeat  the  hingUiig'e  fexactly,  but  you  re- 
peat it  in  substance.  \Vliat  was  said  when  he 
handed  these  papers  to  your  mother  t 

A^  I  don't  jremember  the, exact  words,  but 
he  broqght  them  out  and  tol(}  her  h^  Wanted 
her  to.ha^^e  i\^eifx  ,aow,  and  ^id  something 
about  their  not  being  on  record," 

X)ie  recoird  shQws  ,lliat  eomplainwit's  in- 
testaU  wa#.ac||custAme4  to  k^p  hi^  yalufibl^s, 
j^pers,  moneys,  etc.,  in  an  unlocked  trunk 
locM^'in  the,.o]oj9^t,o^  his  bed,room  in  tljie 
Gillen  hou^.  Aft^r  hia^  death  an  examina- 
ticm  .of  this  ^runk  was  made  hy  iiis  brpt^er 
9j\d  others,  and  there  was  discovered  ^herein 
a  certifif»ie,oi.  deposit  lor  ^ibout  $1J0Q  i^nd 
BomethjuQg,  lil^  $600  in  cash.  This  property 
after»rar49  c^^me  into  ibhe  possession  of  the 
complainiint  adfiiinistrator,  and,  according  to 
the  .inventory  filed  in  the  probate  court, 
amounted  to  $2,797.98;  this  sum,  being  ex- 
clusive of  [51 3J  the  ^1,600  note  and  mortgage 
in  question.  The  decree  of  the  court  below 
di8mi8ae4  complainant's,  bill  and  confirmed  the 
title  to  said  i^ote  and  mortgage  in  defendai^t 
and  cros8-complai#iant^  Ella  Gillen«.  jiccord- 
ing  to  the  praj.er.  of.  her  oro8S-bi^I,y  '^rom 
this,  decree,  ^f^plaijwnt  appeals. 

IjQ.his  principal  lurief  complainant  raises 
but  one..quiestion)  w>ich  is  ptat^  in  the  4ol- 
Uywing  language:. 

•''In  ftbe  piseient, 'Oftse^  awuniing..  .that'  ;A 
maniiAL' delivery:  of  Ihe  papera  w a«  i^etoally 
made}  It  ie*/adfnitted  tlnat  'no  assigmn^nt,  wils 
ever  made  ol'the,  nftortgage  and  no/ ,m()er«p- 
m^nt^.upon  the >  note.  TJierelore  ithe  element 
el  the  delivery 'O^-  the  iegal  .t)tlp .  is.,  i^bsent. 
Also,  nader.  the.  evidence  in  this :  cane,  the 
donor  might  have  ifeK^oksd  .the  gift  at  anytime 
before  hie  death;  and  Inrtber,  as|t  mat^ter.of 
recond.  and  without  the  interventipa  of  ja  de- 
cree -of  a«. court,  it  wm  not-  a.  gift  eoMcuted, 
bat  required  the  eontingeney  ,of  a  decree  to 
ffive  it  evensemblanoe.ol  a  legal  tnuisfen'' 

We  are  satisfied  ttiat  the  .poMiion<  of  the 
romptadnafat  iip4>ni  thi»  point .  in  initeoBMe. 
There  ifr-iie  doubt  thvt  a  valid 'gilt  of  a  duose 
in  action  may  be  made  inter  vioot  without 
writing?.  In  the  case  of 'Kimball  v.  tOre^, 
•148  Mich.  298,  111  N.  W.  761,  cited*  and  re- 
lied upon  by  oora'plainant,  the 'evidence  M'as 
examilied  and  h«ld  to  be  tnsuffieient  to  estab- 
Ifeh  the  gift,'  but  the  'opihi6n  does  not  hint 
that  a  written  asmgnment  of  the  mortgage  or 
fndoTBclnMit  of  the  note  in  writing  wan  neces- 
sary. 

In  Shepard  v.  '8h'ep«rd,  164  Mich.- 183,  120 
If.  W.  201,  Mr.  Justice  Stone,  speaking  for 
the  court;  sajrs:    "    • 

"Alt  that  H  neb^ssary  tb  constitute  a  valid 
transfer  of  property  by  parol  ft  an  expriJs- 


sibn  to  that  effect  by  the  donor,  avcompanicd 
by  a  delivery  of  the  thing' to  be  done*" 

See,  also,  Grover  v;  Orover)i'-24  ./Pick. 
(MaB8.)  261,  85  Afn.  Dec.  819;  Hackney  v. 
Vrooman,  62  Barb.  (Nv  Y.)  660 •,  Watson  v. 
Watson,  69  Vt.  243,  ^»' Atl.  [513]  201; 
Travelers*  Ins.  Co.  v:  ftmnt,  94'  N;.  J<  Eq.  208, 
^3  Atr.'  1060;'Biiiard  t.  Lasl^y,  14S  111;  A^. 
450;  BroWn'v;  Crafts,  98>*Me;  40,  a6  Ail.  213; 
Com.  V.  Crompton,  137'Pa.  :i38»:20!  Atl.<41f. 
Mafny  other  authorities  to^  the^tame  effect 
eo«idf  r^iidily  be  cited,  '  ;....• 
' '  In"  •  his  eupplMneniBl '  b^iel  -  -  eomplainant 
raises  for  the  ^rst  time'  the  quevtibn'that^  as 
amatter^  of' lawyithe  ^fienciB  fails  to* estab- 
iifsh  a  gift.'  Thtet  evidence  <  we  have,  already 
•quoted:  The  ruU  as  laid  down  in  Cyc.  is  ^s 
follows:  "  » 

"To  confttit^te  a  valid  gift  inter  vitki0,iiiHe 
purpoto  of  the  donor  to  make  the  gift  must  be 
iolearly  and  satisfactorily  established,  and  the 
gift  must  be  comfylete'  by  actual,  oooetructivc, 
or  symbolic  deKvery,  witlnowt  *  power  of  rev- 
ocation."   20  Cyci  p.*  1193.    '/  I  , 

The  question  to  be  determined,  then,  •  is 
whether  the  evidence  of  the  gift  is  such  as 
to  warrant  the  decree  madejii .'     >    .         -       i 

In  the  case  of  Kimball  t«  Gvecfr,  6tipra,.An 
exaniination  of  thereoordi-in  this  court. dis- 
closes the  fact  tiiat-'  th^  avidenee  of-  the  gift 
was  much  stronger  than  itia^  in  the-xase  at 
<  bar.  There  were,-'  however,-  other  -  ciroum- 
etanees  in >  thai  case  which  tended,  to  throw 
doubt  upon:  the  iredlibilityi.ef  thai: test iman)', 
t^hiefamcmg'THiiefa  was  the  fact  thab  the;- per- 
son claiming  the  gift  herself  l.madja  :<aJppK- 
'i^tion  for  thei. appointment .'lol'  ami /adminis- 
trator  ftr  the  cetiiabe-of  the  dbho]^^>  in.' which 
she  stated  that  the  donor  'TTas: at  ike  time  lef 
•  bis  deat&  pessessediof  personal  •pDOfidrty  to 
the  amount  of  $500  •andiup\tard8»  and 'it  ap- 
peared that,  exDtnsiveof -the  proper tyi  .claimed 
as  a  gift,  the  donoc  diM  posfcessed  of.  less  than 
$50.  The  decree  of-  the  court  beiowi. in  that 
ease  did  not  sustain  the  gift,  and  that  decree 
was  affirmed  in  this  court.  In  the  instant 
ease  the  evidence .  g|^;Si^h  Gillen,  inexact  as 
it  is,  stands  undisputed  by  any  other  testi- 

.■Knjy  inrtl^.*eftflKor^anyrl«^  [t^^l^r-iBW^Vi' 
Rtance  wfasdhtw'dnld'icjidite  caan  doubt  upon 
its  credibility.  The  history  of  complainant's 
decedent  likewiee'  lends  color  •..to* -the  verity 
'of  her  testimoiiy.  The  '  laamed'.  dhanceDor 
who'  hi^ard'her  testimony  evidently  gave 'it 
full  credence,  and  with  him  we  are  disposed 
to  agre^.*  ■..*.•.. 

The  decr^  is  affirmed. 

Bird,  Moorfe,  tod  fitsere;  J. J.,  concurred 
Vprith  Brooke,  J. 

KuHN,  J.  (dUaentinff) i*--l  am-  mable  to 
agree  with'  the  conclusiont  reached  by  Mr. 
tfustic^  Brooke  in  this  caSe.  A  careful  «x- 
amii^tion'of  the  testinNnyj<4f  RuthOillcn, 
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the  only  witness.  Bworn  as  to.  the  gift,  l^ada 
me  to  the  coneliuiion  .that  .uader  the  authority 
of  Kimball  v*  Green»  148  Mich.  293,  1X1  N. 
W.  761 »  it  is  IjasiiilioieBt.  to  establish  a  gift 
inter  vivos*  AsBuming  that  she.  testified 
abG)olut^3^  truthfully,  there  is  yet  a  lack  of 
certainty  in  her  evidence^  which,  in  my  opin- 
iotf,  i^  fatal.  Nowhere  inher  testimony  does 
she  identify  the  rtiortgikge  and. note,  in  ques- 
tion with  the  papers  delivered  by  complain- 
ant's intestate,  tor  her  ,  mother,  and  nowhere 
does  she  say  that  said  iaitestaite  uaedlani^ge 
which  neoeesarily  imported' a  gift.  In  one 
place  in  her  testimoay  she  ..states  the  \9kU- 
guage  of  said  decedent  to.h»y«.  been:  ''Take 
these;  I  want  you  to  have  them."  In  another 
place,  she  says,  in  anawes  to  the*  court:  ."I 
don't  remember  the  exact  words,  but:  he 
■brought  thein,*.oiit  and  >  toU  her  he 
wanted  her  to  have  ihemnnow,  and  said  some- 
thing about  theiv  not  being  on^  record."  In 
my  opinion^  neither  statement  necessarily  im- 
plies a  gift  ifron.  complainant's  decedent  tu 
Ella  Gillen.  While  the  circumstances  sur- 
rounding the  case  are  «uch  as  to  perhaps  in- 
dicate the  truthfulness  of  EUa.GUlen's  claim, 
it  should  be  remembered  that  the  oomplain- 
ant^d  ^decedent '  kept  the  papers .  in  ^question 
and  all  his  otherivaluables  in  an  .unlocked 
trunk  in  >his  loom^  iowJbtich  any  member  of 
the  family  [515}  bad  ready. access.  It  is 
unnecessary^  to  impute  dishonest,  motives  to 
Slla;  Oillen  or  her  daughter  in  this  case,  but 
I  'am  of  opimion'  that  to  hold  a  gift  ifier  vwos 
was '  made  out  by  the  very  meager^  unsatis- 
lactory>,  and  inconclusive  testimony  of  the 
single  witness  »Ruth  OiUon  nndiir  the  circum- 
stances of  this  oaise  woidd  be  to.  set*  a  prece- 
dent extremely  dangevousi 

I  think  thedeer^  of  the  oourt  below  should 
be  re^'er8ed,  axid  a  decree  entered  in  this  court 
granting  the  prayer  of  complainant's  bill. 

McAIvay,  0.  J.,  and  Stone  and  Ostrander, 
J  J.,  concurred  with  Knhn,  J. 


NOTE. 

▼ttUdity    o#    Gift    •£ 
Vivos  vrithMit 


MtirtK*Vt    Imtor 


The  general. rule  is  that  a  valid  gift  inter 
i-iYos.'of.  a  mortgage  may  he  made  w4thout 
a  writing;  Martin  v.  Martin,  170  IlL  18,  48 
K.  ^:  694i.  revening  QB  111.  ]69;  Johnson  v. 
Eaton,  51  Kan.  708,  33  Pac.  597;  Donnell.v. 
Wylie,  85  Me.  143,  26.  AtL  3092;  Hagerman 
v.  Wigent,  108 .  Mijoh.  192,  6fi  N.  W.  756; 
Hackney  v.  Vrooman,  62  Bapb.  <N.  Y.)  650; 
Mack  v.  Mack,  5  Thomp.  k  C.  (N.  Y.)  528; 
Gannom  v.  McGuire^  160  N.  Y.  416,  55  N.  E. 
7;  73  Am.  fit.  Bep.  695,  reversing .  22  App. 
Dir.  43,  47  X.  Y«  &  870  (gift  of.  bond  and 
mortgagcl',  BouioB  v;  Welch«  170  N.  Y.  554, 


63  N.  E,  53?ij  Andrews  v.  Ifichola,  116  App. 
Div.  645,  101  N.  Y.  S.  977  (gift  of  bond  aod 
mortgage) ;.  Burt  v.  Harris,  152  N.  Y.  S.  956 
(gift  of  bond  and  mortgage) ;  Funston  ?. 
Twinii^g,  202  Pa.  St.  88,  51  Atl.  736  (gift  of 
bond  and  mortgage).  See  also  Giselman  ▼. 
Starr,  J06  ,Cal.  651,  40  Pac.  8;  Reynolds  v. 
Thompson,  161  Kj^.  772,  171  S.  W.  379;  Bel- 
lis  V.  Lyons,  97  Mich.  398,  56  X.  VT.  770; 
Chaddiock  v.  Chaddock,  134  Mich.  48,  95  X. 
W.  972,  10  Detroit  Leg.  K  387;  Kingsbury  v. 
tiastreil  CMiss.)  6^  So.  661;  Thompson  v. 
West,  ()6  N.  J.  Eq.  660,  40  Atl.  197;  Morgan 
V.  Freeborn,  68  Hun  296,  22  X.  Y.  S.  982: 
Ttwmas  v.  Fuller,  68  Hfun  361,  22  N.  Y.  8. 
862:  T^obinson  V.  Car'penter,  77  App.  Div.  520, 
79  N.  Y.  S.  283;  Deiisseri  v.  Moegelin,  ^4  Tei. 
!'Civ.  Appi  339,  59  S.  W.  61;  Travis  v.  Travii, 
12  Ont.  App.  '438.  Arid  see  the  reported  ca!<e. 
"Mortgages  of  Teal  estate  may  b^  equitsblj 
transferred  by  gift  and  delivered,  the 'same  sa 
notes,  bonds  or  chattels.''  Donnell  r.  WyH^ 
85  Me.  143,  26  Atl.  1092.  "It  seems  to  me 
that  whether  the  gift  be  inter  vivos  or  causa 
mortis,  the  donee  acquires  a  legal  as  well  ai 
equitable  title  to  the  t)ond  and  mortgage 
which  are'  the  subject  of  the  gift,  by  mere  de- 
livery Without  writing.*'  HacTcnev  v.  Vroo- 
man,' 62  Barb.  (K.  V.)  650.  "     ' 

In  Mack  V.  Mack,  5  Thomp.  &  C.  (N.  Y.) 
528,  it  appeared  that  the  holder  of  notes  and 
mortgages  gave  them  t<i  His  wife  with  the  in- 
tention of  making  a  "gift  of  them  to  her  and 
her  daughter.  The  court, '  in  hoMidg  that 
there  was  a  Vli[liti'  giftf  inrter (vHoa,  said :  ^llie 
objection  ^tfaat  the  jo^^^ent  and  mortgafes 
Were  *  net'  assigned  -  In  •  writing,  wie  t^ink  not 
well  tiaken."  In  Mattin  v.  Martfas,  170  IlL 
19,  49  li.  £.  694»  r<^vers^  68  111.  App.  160. 
It  Uppevred'  that  the  holder  of  three  notes 
ahd  mortgages  hiid  given'  his  niece  a  number 
of  secuk-ities  which  afa*e  placed  in  a  box  rat- 
ed' by  h^  in  a  safe  deposit  vamlt.  Sabseq[iMat- 
ly  he'  recorded  in  his  diary  that  he  had  pit 
the  notes  and  mbvtgages  tnher  box.  He  re- 
garded his  niece  with  great  affection,  appre- 
ciated what  she  had  done  for  him  as  a  aeivaat 
and  companion,  and  «xpT^8eed  his  intention  to 
make  ample  provision. ifon.hfr.  It  was  held 
that  the  notes'  and.  novtgagoi'  passed  with 
the  other  «eouritie0.  In  Hagerman  v*>  Wigeat 
108  Mich.  192,  65  N.  W.  756,  it  appeared  that 
the  donee  delivered'  a  mortgage  to  h«r  hw- 
band  with  instructions  to  deliver  it  to  tb« 
donees  at  her  death  and  it-  waa  held  that 

•  there  was  a  valid  gift  inter  vivos.  In  John- 
son V.  Katon,  51  Kan.  708»  33  Pac  697,  it 

-  appeared  tlwt  a  father  paid  of  a  mortgage  oi 
land  belonging  to  his  daughter  and  had  an 
assignment  of  the  mortgage  made  to  him. 
After,  the  death  of  the  father  a  suit  wa« 
brought  to  recover  on  a  note  secured  by  the 
mortgage  by  his  widow  who  claimed  that  the 
mo^:igagis  was  given  to  her,  hi^t  the  evidence 
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showed  4hat  it  was  nev«r  in  iier  po&ses»lQn  un- 
til after  the  death  of  the  lather.  The  daugh- 
ter conteQ()ed  that  her  .father  paid  off  this 
mortgage  voluntarily  for  her  benefit,  and  .a9 
a  gift  to  her,  and  that  he  retained  poaaeesion 
of  the  papers  in  order  to  prevent  her  liusl^and, 
from  whom  sh^  had  aeparil^ted,  froin  deriving 
any  benefit  from  the  payment,  and  evidence 
was  introduced  at  the  trial  of  declarations 
made  by  the  deceased  Bupp<;^rting  her  claim. 
It  ifiras  held  that  it  was  the  purpose  of  the 
father  when  he  paid  the  amount  of  the  mort- 
gage, to  make  the  payment  for  the  benefit  of 
the  daugh1^r»  and.  that,  he  took  the  assign- 
ment in  blank  of  the  papers  merely  to, hold 
them  in  trust  for  his  daugliter's  benefit,  and 
that  it  amounted  to  a  valid  and  completed 
advancement  to  hen 

In  each  of  the  following  eases  it  was  held 
that  there  was  no  valid  gift  of  a  mortgage 
without  writing  either. because  no  intention 
of  the  donor  to  make  a  gift  \i[as  shown  or 
because  the  delivery  of  the  mortgage  was 
fsufficient.  Reynolds  v.  Thompson,  161  Ky. 
772,  171  S.  W.  379;  Bellis  v.  Lyons,  97  Mich. 
398.  5fi  N.  W.,770;  Chaddock  v.  Chaddock, 
134  Mich.  48,  95  N.  W.  972,  10  Detroit  Leg. 
N.  387;  Kingsbury  v.  Gastrcai  (>IissO  60 
So.  CGI;  Thompson- V.' West,  66  X.  J.  Eq.  660, 
40  Atl.  197;  Rpbineon  v.  Carpenter,  77  App. 
Div.  520,  79  N.  Y.  &  283;  TravU  v.  Travis, 
12  Out.  App.  438. 

In  Qiselman  v«  Starr^  106  Cal  651,  40  PaQ. 
,8,  it  wjuB  contended  that  the  interest  of  the 
assignee,  oi  a  note  and  mortgage  had  passed 
by  a  gift  to  hid  daughter.  It  appeared  that 
the  daughter  was  incompetent,  and  that  the 
father  applied  for.  and  obtained  letters  of  gjeo- 
eral  guardianship.  In  the  inventory  of  her 
estate,  the  note  and  mortgage  "were  entered 
as  the  property  of  the  incompetent.  Tlie  note 
was  exhibited  to  the  appraisers  by  or  at  the 
iostanee  of  the  father,  and  by  them  appraised 
at  a  valuation  suggested  by  him.  The  cler^ 
of  the  court  testified  that  at  the  time  of  the 
application  for  letters  of  guardianship  the 
father  expressed  sympathy  and  anxiety  for 
his  afflicted  child>  and  said  he  was  making 
provision  for  her  and  desired  to  make  such 
provision  while  he  was  living.  "He  said  he 
had  not  yet  turned  over  any  thing,  but  ex- 
pressed his  desire  to  do  so."  It  was  estab- 
lished thai  on  one  occasion,  under  oath,  he  de- 
clared the  note  and  mortgage  to  be  her  prop- 
erty. It  was  held  that  there  was.  no  valid 
gift  under  a  statute  providing  that  ''a  verbal 
gift  is  not  valid,  unless  the  means  of  obtain- 
ing possession  and  control  of  the  thing  are 
given,  nor,  if  it  is  capable  of  delivery,  unless 
there  is  an  actual  or  symbolical  delivery  of 
the  thing'  to  the  donee." 

In  Deussen  v.  Moegelin,  24  Tex.  Civ.  App. 
339,  59  S.  W;  51,  it  was  held  that  the  gift 
of  a  note  without  writing  to  a  mortgagee  of 


the  xnortgage  securing,  tfas^  note,  extinguished 
the  mortgage.  See  to  the  same  effect  Thomas 
V.  Fidler,  68  Hun  361,  22  N.  Y.  S.  862. 

In  Alabama  the  rule  seems  to  be  that  the 
gift  of  a  mortgage  by  delivery  merely  is  not 
valid  where  there  is  no  delivery  of  the  note 
which  the  mortgage  ,  secures.  McHugh  v. 
O'Connor,  91  AU.  243,  9  So.  165..  It  seen^s 
also  to  be  the  rule  .in  that  jurisdiction 
that  the  gift  of  a .  npte .  and  mortgage 
without  writing  passes  merely  an.  equitable 
interest.  O'Connor  v.  McHugh,  89  Ala.  531, 
7  So.  749,  wherein.it  was  said: .  "A  t;:ansfer 
of  a  note  by  delivery,  secured  by  a  u^ortgage 
of  lands,  will,  in  a  court  of  equity,  be  deemed 
a  transfer  or  assigiunent  of  the  mortgage  also, 
and  effect  will  be  given  to  it  according  to  the 
intention  of  the  parties.  But,  unless  the 
mortgage  is  assigned  with  suitable  words  of 
eonveyanoe,  either  on  a  separate  paper,  or 
indorsed  on  the  mortgage,  it  does  not  operate 
to  p^ss  the  legal  estate  in  the  lands.  .  ..  . 
It  is  apparent  from  the  bill  th^t  both  note  and 
mortgage  were  transferred  by  ddivery  mere- 
ly. This  entitled  complainant  to  foreclose 
.tJie  mortgage  for  her  benefitj^  e^her  in,  equity, 
or  under  the  po>^'er  of  sale  contain^  Uierein; 
but  she  acquired  no  estate  iu  .the  land.  The 
legal  title  remaineil  in  the  mortgagee^  clothed 
with  a  trust  for  the  benefit  pf  cqmplai^iant. 
Complainant  obtained  thereby  the 
beneficial  interest  in  the  note,  and  an  equity 
to  the  mortgage  as  an  incident." 
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KiDW!Eiiii  aud  soil. 


England— Court  of  Appeal— April  28.,  1914. 


[iPi4]  a  K.  B.  las. 


Xandlord   and   Tenant   -*•   Ipiablllty    of 
Landlord  —  Injury  to  Tlt^d  Parnpn. 

The  provisions  of  the  Housing,  Town  I^lan- 
ning,  etc.,  Act  of  1909,  by  virtue  of  which  a 
landlord  is  required  to  keep  the  premises  In 
habitable  condition,  are  for  the  sole  benefit 
of  the  tenant,  and  the  landlord  y»  not  liable 
to  a  third  person  injured  by  reason  of  the 
defective  condition  of  the  premises.  .    . 

[See  note  at  end  of  this  case.] 

,  [135]  Appeal  by  the  plaintiff  froiq  the  de- 
cision of  a  Divisional  Court  aJTirming  a  judg- 
ment of  the  judge  of  the  county  court  of  Kent 
holden  at  Kochester;  reported  [1913]  3  K. 
B..123,  Ann.  Cas.  1915B  163. 
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[136]  Th6  plaintirf,  Friinces  Alice  Ryall,  an 
infant,  by  Henry  Charles  Ryall,  mason;  her 
iather  and  next  ftriend,  brought  an  action  in 
the  county  court  against  the  defendantfe-  to 
recover  damages  for  personal  injuries  stis^ 
tained  by  her  on  October  31,  1912,  owing  t6 
the  alleged  negligence  of  the  defendants  in  al- 
lowing the  floor  of  a  bedroom  in  a  hotift6 
known  as  '35,  Britton  Street,  Gillingham,  to 
be  in  a  'defe(?tive  and  dangerous  condition. 

Henry  Charles  Kyall  was  tenahtand  the  de- 
fendantis  were  lanidldrds  of  the  hoXise  in  quea- 
tioil,  which  wa6  let  by  the  defendants  to  tlie 
said  Hdnry  Charles  Ryall  at  a  weekly  tent 
•of  five  shillings.  On  October  8*1,  1912,  the 
plaintiff;  wlio  had  b6en  standing  on  a  window- 
sill  cleaning  windows,  stepped  fl-om  the  win- 
dow-sill on  to  a  chair.  One  leg  of  the  ehalt 
"dlipped  into  k  hole  in  the  floor.  Tlie  plaintiff 
fell  and  sustained  the  irijufiea  complained  of. 

The  cOTint;^  court  judge  gave  judginent  for 
the  defendants,  holding,  upon  the  authority  of 
Cavalier  v.  Pojpe  [1905)  2  K.  B.  757  [1906] 
A.  C.  428, '6  Ann.  Cas.  715,  that  the  relation 
created  -  by  the  statute  was  '  contractual  and 
between'  the  landlord  and  the  tenant  only, 
and  therefore  that  the  plaintiff  had  no  cause 
of '  action.  The  plaintiff  appealed;  and  the 
Divisional  Cotirt  (Ridley  and  Avory  JJ.)  af- 
firmed the  judgment'  of  the  county  coart 
judge. 


The  plaintiff  appealed'. 


■     1   t 


C.  T.  Williams' foT  appellant. 

A.  H,  Richardson  for  respondents. 

0.  L.  Richardson  solicitor  for  appellant. 

Hair  and  Co,  solicitors  for  respondents. 

[138]  Lord  REA*DK>fe't?/  J.— This  is  an  ap- 
peal from  the  decision  of  the  Divisional  Court 
affirming  the  decision  of  the  county  court  judge 
that  the  plaintafl?jMi<l.m»itejoi»tai.P'-^ause  of  ac- 
tion, and  that  therefore  the  defendants  were 
r^titlcd  to  judgment.  Tlie  case  was  presented 
before  the  county  court  judge  and  in  the  Divi- 
sional Court  upon  facts  which  are  shortly 
as  follows^*'  '  Th^'  fathoi  ol  the  injured  girl 
was  tenant  of  premises  which  came  within 
the  operation  of  Housing,  Town  Planning,  etc. 
"Ax;t,''  lIK^S^/aiid  his  dafughier;'  who  wari  living 
with  him  ih'fh'c' house;* -^^afe^ injured  in  conse- 
quence of  the  \vant  of  repair  ih  the  condition 
of  tlie  premises  tenanted  by  him.  It  was  con- 
tended on  behalf  of  the  injured  girl  that  she 
had  -a  right  of  action  against  the  landlord. 

There. is,  prima  facie,  no  such  right  ol  ac- 
tion at  common  law,  nor  can  it  be  implied 
from  the  fact  of  the  Idtting  of  the  house  by 
the  landlord  to  the  father.  The  point  was 
discussed  in  Cavalier  v.  Pope  U906]  3  K.  B. 
767  [1906]  A.  C.  428,  '5  Ann.  Cas.  713,  where 
the  following  passage  from  the  judgment  of 
Erie  C.  J.  in  Robbins  v.  Jones  (18fl3)  15  C. 
B.   (N.  S.)   221,  at  p.  240,  109  E.  C.  I^  220, 


239,  was  quoted  by  Lord  Macnaghten  in  giv- 
ing judgment  in  the  House  of  Lords:  *'A 
landlord  who  lets  a  house  in  a  dangerous 
state,  is  not  liable  to  the  tenant's  cttstomen 
or  guests  for  accidents  happening  during  th€ 
term ;  for,  fraud  apart,  there  ia  no  law  against 
letting  a  tumbledown  house;  and  the  tenant's 
remedy  is  upon  his  contract,  if  any.** 

NofW,  that  being  the  eoknAioil  law,  the  Hon»- 
ing  of  the  Working  Classes  Act,  1890,  in  sub- 
stance and' within  certain  limits  waa  incorpo- 
Tated  Into  the'  Hovtaing,  Town  Planning,  etc., 
Act;  1909,  whereby  the  Legislature  thought 
fit  to  impose  upon  landlords  a- condition  which 
otherwise  would  not  have '  existed,  namdy, 
that  in  any  contract  of  letting-  premises  for 
habitation  within  the  limits  mentioned  either 
in  s.  75  of  the  Housing  of  the  [189]  Workiag 
Classes  Aet,  1890,  or  in  a.  14D  of  the  Act  of 
1909,  there  Should  be  an*  implied  conditioB 
(which  has  been  construed  in  the  broader 
meaning  of  a  promise  by  the  landlord)  tLtt 
he  will  keep*  the  premises  in  repair.  The 
effect  of  those  statutory  amendments  is  that 
a  promise  =  by  the  laindlord  is  imported  into 
the  contract  of  letting  which  otherwise  would 
not  be  in  that  contract.  Further  than  that 
the  Housing  and  '  Ibwn  Planning  Aet,  1909, 
does  not  go,  except  th4t  it  provides  a  remedy 
which  is  one  altogetherapart  from- the  remed? 
•given  to  the  tenant  of  otte  af  these  ^welliiigs. 
It  seems  to  me  quite  plain  that  a  resident  ten- 
anti  of  such  a  duelling  would  have  the  right 
by  virtue  of  this  statute  to  bring  an  aetkn 
wgainst  his  landlord  for  breach  6i  the  cove- 
nant implied  by  th^  statute  to  keep  the  prem- 
ises in  a  state  i^asonably  fit  lor*human  habi- 
tation. The  promise  which  is  imported  into 
the  contract  enures  for  the  benefit  of  the  ten- 
ant with  all  the  obligations  it  places  upos 
the  landlord,  'except  in*  so  far  as  it  may  be 
said  that  they  are  limited  or*  restricted  by  the 
statute:  No  doubt  Parliamoit  saw  great 
practical  difficulty  In  the  enforelng  of  sudi 
a  temedy  by  a  member  of  the  working  classes 
against  his  landlord.  It  may  be  that  it  wai 
thought  that  he  might  be  rattier  careless  and 
would  not  take  the  trouble  to  enforce  it,  or 
that  the  costs  would  be  too  heavy  for  a  work- 
ing man  to  incur,  and  possibly  alsor  tliat  he 
might  not  like  to  sue  his  landlord  for  fear 
of  losing  his  right  of  living  there  by  having 
his  tenancy  determined.  Parliament  certain- 
ly thought  that  it  was  ife^tessary-to  give  some 
other  remedy,  and  therefore  it  enacted  thai 
in  addition  to  the  remedies  which  are  haplied 
in  this  statutory  condition  which  it  imposed 
upon  the  landlord^  the  local  authority  should 
have  the  right  to  enter  the  premises  under 
certain  conditions  and  in  certain  circumstan- 
ces to  examine  them,  and  if  it  thinks  the 
premises  are  'not  in  a  fit  6tate  of  repair,  to 
cAll  upon  the  landlord  to  put  them- into  a  fit 
state  of  repair,    llie  landlord  has  an  option 


under  ^tbe  statute,,  witliin  tweutv-one  dav8  of 
notice  given  to  him,  to  say,  if  he  cliopt^es,  that 
he  will  close  the  ]i)remi8e8  absolutely  fts  a 
place  of  habitation.'  If  he  does  not  do  that, 
and  if  he  doeja  not  put  ^he  premises  into  re- 
pair, then  the  local  authority  liag 'the  right  to 
do  the  repairfei  rtotwithstariding  that  the  land- 
lord does  not  Wish  [140]  to  or  has  not  agreed 
to  it,  and  to '  charge  him  w!th  thie  expense. 
All  those  provisions  are  means  given '  by  the 
Legislature  for  the  purpose  of  enabling  the 
tenant  to  obtain  tbe.b^Qpfit  of  the  condition 
which  it  has  seen  fit  to. impose  in  the  letting 
of  premises  which  are  within  the  statute.  Mr. 
Willia^Sy  icbo  hag. argued  thisi  c^se  with  abili- 
ty, ingeniilty,  and.  courage  on.  behalf,, of  the 
appellant,  admitted  that  if  the  pbligatioj^  up- 
on thfi.iandlprd  is. pimply  <^tractual  tji^e  Qi- 
visional  .Gour;t  w^  right;  and  this  appeal  mu9t 
fail;  but  he  asked  t^e  GoiiTt  to  .cozoe.to  the 
conclusion,.  up<>u,  the  langi^ge  oithe  statu^t^ 
and  having,  regard  to  the  object  which  tlie 
Legislature  .hiid  in  mind  ^he%  it  bo  enactefl 
it,  that  Pi^rliament  n^eant  tp  impose  a  statu- 
tory obligation^ upon  the^  lasdiord  arising  al- 
together ^part  from  contract;  Jf  he  could 
have  establi^h^  that  ^contf&ntioq,  he  would,,  in 
niy  opinio^,  have  ;go^e  |fir^  if  jiot*  the  wholfS 
way,  towards,  success  in  this  appe^Jl.  But 
there  lies  his  difficulty,  {n  xpy; judgment 
there  is  imposed  by  this  statute  upon  the  land- 
lord no  duty,  such  as  is  imposed  by  the  Fac- 
tory and  Workshop  Act,,  1901  (1  Edw.  7,  e. 
22),  upon  an  employer  to  keep  his  premises 
in  a  fit  state  of  fencing  or  protected  and 
guarded.  /.  Jh^t^  ipj  mv^yAlom  qtalilR^er  of  the 
obligation  placed  upon  the  landlord.  That 
obligation  is  limited  entirely  to  imposing  up- 
on kim  tt^pn>mlM:«ark]e^'thte.<FirdMfts  in 
a  state  of  repair.  That  is  purely  contractual, 
and  there  la,  no  furt|ier  ..dutj;  jbuc)^  as  U  is 
sought  to  impose  upon  him  by  the  contention 
on  behalf  o^  the  .^i^pellant.  Mc^reqw,  even 
if  th<e'  Court  came  to  a  ainerient  conclusion  it 
would  not,  in  my  judgment,  be  able  to  give 
effect  to  it;  it  wouMtb^lKHOkd^^QUoinrtfce 
decision!  in  Cfli>'ialier  v.  Pope  [19€5]  2  :K.  B. 
767  [l^Wei  uA.  C.  42e','4»3,  6  Ann.  Cas.  Tld. 
That  decision — see  especially  Lord  AtkihsoYi!^i 
-jodnmeiit  iir ' the*iHi»tise  of >  ']iidrds-^iir«kea>  H 
perfectly  plain  that  there  is  no  such'-diity 
on  the'  landlord  as  is  Contended  for  in  this 
case.  There  is  also  the  furiher  case  of  ^fld- 
dleton  ▼.  Hall,  li)8  L.  T.  JKl.  S.  804,  whiqji 
was  tried  Ii^st  year*  "before' my  broiher  Bfinkes, 
in  which  )xe  gave  a  judgment  to  the  same 
effect  as  that  of  .the  BivisioiMll  Court  in  th^ 
present  ease,  resting  his  decision.  4ipon  Cava- 
lier ▼. 'Pope  [1905]  2  K.  B.  7«7  (1906]  A.  0. 
428,  5  Ami.  Cas.  713;  as  did  the  Dlv!((l<tnal 
Court.  In  truth,  Cavalier  V.  fopi'  [1905]  2 
K.  B.  767  [190*]  A.  C.  428,  '433,  6  Ann.  Cas. 
713,  is  a  fence  which  it  is  impossible  to  ^^41] 
get  over ;  it  stands  there*  as  an  insurmountable 
Ann.  Cas.  10X6C.~62.  '     •  ^  » 
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obstacle  to  all  the  arguments  which  have  been 
put  forward  upon  behalf  of  the  appellant,  and 
I  do  not  therefore  propose  to  repeat  the  rea- 
soning contained  in  the  speeches  of  the  noble 
Lords  in  that  case  in  the  House  of  Lordt^,  or 
111  the  judgments  of  the  Court  of  Appeal,  in 
which  ^t  was  made  clear  by  the  majority  of 
the  Court  that  even  if  the  Court  might  wish 
to  impose  Buch  an  obligation  upon  the  land- 
lord, it  coul(i  not  do  it.'  We  are  confined, 
whatever  our  own  views  may  be,  to  giving 
erfect  to  the  statute,  and  however  sympathetic 
we  might  be  to  such  a  cltiihi  as  that  ad- 
vanced on  the  appellant's  behalf,  it  does  not 
rest  with  judges  to  extend  and  stretch  an  Act 
of  Parliament  to 'something  beyond  that  which 
Parliamerit  has  itself  declared  If  it  was  the 
intention  of  Parliament  to  give  such  an "  ex- 
tended right  as  is  contended  for  in  this,  'case, 
it  could  have  done  it  quite  simply,  and  with- 
out difficulty.  It  would  not  have  been  neces- 
sary to  import  a  eoitdition  into" the  contract; 
Parliament  could  have  said — as  it  has  said 
in  the  factory  arid  Workshop  Act,  1901,  and 
in  many  other  statutes — ^that  the  landlord 
shall  keep  the  premises  in  repair,  and  if  so 
there  would  have  been  an  obligation  imposed 
upon  him  by  statute  which  would,  as  it  ap- 
pears to  me,  have  justified'  the  argument 
which  has  been  put  before  us  to-day.  But 
those  are  not  the  words  of  the  statute,  the 
language  of  which  is  very  diflferent.  Tli'ere- 
fore  in'  my  judgment  the  decisions  of  the 
county  court  judge  arid  of  the  Divisional 
Court  Were  i;ight,  and  Cavalier  v.  Pope 
■^[1905]  2  K.  >:  757  [1906]  A.  C.  428,  5  Ann. 
Cas.  713— which  '  is  on  all  fours  with  this 
case — is  a  binding  authority  upon  us  in  ttie 
application  of  its  principles,  and  therefore  I 
think  that  thiiB  appeal  must  fail  and  should 
be  dismissed. 

Phillimobr,  t.J.-^I  am  of  the  same  opinion. 
The  social  or  economical  mischief  which  seem- 
ed to  me  to  arise  in  certain  cases,  and  against 
which  I  struggled  unsuccessfully  to  provide 
in  Cavalie^.  v.  Pope  [19051  2  K.  B.  757 
[1906]  A.  C.  42i\  5  Ann.  (fas,  713,  is  very 
largely  removed  by  the  provisions  of  the  Hous- 
ing Town  Planning,  etc.  Acti  1909,  on  which 
the  appellant  relies,  and  I  have  therefore 
little  reluctance  in  complying  with  my  ob- 
vious duty  of  following  the  principle  laid 
down  in  Cavalier  [142]  v.  Pope  [;l90o]  2  K. 
B:  75t  [1908]  A.  C.  428,  5  Ann.  Cas.  713,  in  the 
House  of  Lords.  I  only  now  desire  to  observe 
that  it  is  worthy  of  consideration  that,  hav- 
ing regard  to  s.  15  of  the  Act,  there .  might 
be  a  very  serious  hardship  upon  a  perfectly 
innocent  landlord  if  the  construction  sought 
for  by  Mr.  Williams  on  behalf  of  the  appel- 
lant were  to  be  applied!  It  is  one  thing  to 
say  that  a  landlord  shall,  not  let  a  house 
which  is  not  fit  for  habitation,  bjut  quite  an- 
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other  to  say  that  he  continuouBly  undertakes 
to  keep  it  reasonably  in  repair.  If  that  is 
an  undertaking  in  covenant  with  the  tenant 
there  is  no  harm  done,  because  if  the  tenant 
complains  that  it  is  not  reasonably  fit  the 
landlord  puts  it  in  repair^  and  if  the  tenant 
brings  an  action  without  first  making  a  com- 
plaint to  the  landlord  no  Court  would  enforce 
the  duty  upon  him,  at  any  rate,  without  safe- 
guarding him  as  to  costs,  because  the  tenant 
who  is  in  possession,  and  who  has  knowledge 
of  the  want  of  repair,  ought  to  give  tlie  land- 
lord notice  of  it.  But  if  third  persons  are  to 
be  entitled  to  avail  themselves  of  this  section 
the  landlord  might  be  in  this  position:  he 
might  have  let  the  house  in  perfectly  good 
repair,  but  it  might  have  got  out  of  repair  by 
reason  of  the  acts  of  the  tenant,  his  guests, 
or  licensees,  and  the  landlord  might  know 
nothing  about  the  want  of  repair.  Then  if 
some  third  person  (not  the.  individual  who 
put  it  out  of  repair  by,  for  instance,  break- 
ing the  windows,  or  pulling  down  the  ceiling, 
in  such  a  case  as  I  have  tried  at  Liverpool, 
using  chunks  of  a  mantelpiece  to  throw  at  his 
neighbour)  other  than  that  misdoer  suffered 
in  consequence  of  the  house  being  out  of  re- 
pair, the  landlord  would  not  be  able  to  say, 
if  that  third  person  made  a  claim,  that  he 
(the  third  person)  ought  to  have  told  him 
of  the  want  of  repair,  because  that  third  per- 
son has  not  a  duty  to  do  so,  find  it  might  be 
that  the  landlord  would  then  be  held  respon- 
sible for  something  which  he  could  not  have 
prevented.  I  only  throw  out  that  considera- 
tion as  a  further  reason  why  I  do  not  feel  re- 
luctant to  decide  in  favour  of  the  defendant 
in  the  present  case  as  I  am  compelled  to  do. 

I 
Lush,  J. — ^The  appellant,  in  order  to  suc- 
ceed, must  shew  two  things:  first,  that  the 
Housing,  Town  Planning,  etc.  Act,  1909,  [143] 
imposes  an  absolute  duty  upon  the  landlord 
to  repair,  and  secondly  that  the  person  injured 
is  within  the  class  of  persons  for  whose  benefit 
that  duty  is  imposed.  Now,  the  plaintiff  fails 
to  establish  the  first  of  those  two  proposi- 
tions. All  that  the  Act  of  1909  does  is  to 
enact  that  if  the  contract  between  the  land- 
lord and  tenant  contains  no  warranty  (I 
think  the  w^ord  "condition"  is  useid  in  that 
sense  in  ss.  14  and  15  of  the  Act  of  1909) 
that  the  house  is  reasonably  fit  for  human 
habitation,  and  no  undertaking  on  the  part 
of  the  landlord  that  it  shall  be  kept  in  a  state 
reasonably  fit  for  human  habitation,  those 
two  terms  shall  be  implied.  But  the  charac- 
ter and  quality  of  the  obligation  which  is  im- 
ported by  the  statute  are  none  the  less  con- 
tractual, although  the  contract  is  derived 
from  and  owes  its  existence  to  the  statute. 
ITierefore  the  obligation  on  the  part  of  the 
landlord  in  the  present  case  is  purely  a  con- 
tractual one.  That  is  all  that  the  statute 
has  effected. 


Now,  it  was  decided  in  Cavalier  ▼.  Pope 
[l£f06]  2  K.  B.  757  [1906]  A.  C.  428,  5  Ann. 
Cas,  713,  that  no  action  lies  for  the  breach 
of  Hie  contractual  obligation  at  the  suit  of  a 
stranger  to  the  contract,  and  that  decision 
seems  to  me  to  dispose  of  the  contentionj 
which  have  been  placed  before  us  on  behalf  of 
the  appellant.  For  these  reasons  I  think  that 
the  appeal  should  be  dismissed. 

Appeal  dismissed. 

H6T£. 


The  reported  case,  which  afflrms  tbe  deci- 
sion of  the  KthgB  Bench  Division  Ryall  ?. 
Kidweir  (Ann.  Cas.  191dB  163)  holds  that 
the  implied  covenant  of  a  lessor  that  the  prem- 
ises shall  be  kept  reasonably  fit  for  human 
habitation  runs  to  the  lessee  only  and  that  a 
third  person,  such  as  an  employee  of  the  ten- 
ant, is  not  entitled  to  recover  from  the  lessor 
for  injuries  sustd,ined  by  reason  of  a  defec- 
tive condition  of  the  premises  permitted  by 
the  lessor  to  continue.  The  earlier  cases  an 
reviewed  in  the  notei  to  Brady  r.  Klein,  2 
Ann.  Cas.  464;  Cameron  r.  Young,  12  Ann. 
CAa.  47;  Ryall  v.  Kidwetl,  Ann.  Cas.  1915B 
163,  and  Orlffin  V.  Jackson  Light,  etc.  Co.  92 
Am.  St.  Rep.  496. 


WHnrfiMORE 

•  I 

V. 
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Michigan  Supreme  Court — July  24,  1914. 
181  Mich,  Se4;  148  N,  W.  437, 


Kiilaamofes  ^  Deflnttiom. 

A  private  nuisaikse  is  anytiiing  d<me  to  the 
hurt  or  annoyance  of  the  landa,  tenenents,  or 
hereditaments  of  another. 


Jndioftal  Notice  •*  Pv«ve»tie«  of 
Une. 

The.  court  will  take  judicial  ootiee  of  the 
dangerous  character  and  explosive  qualities 
of  gasoline. 

KnisaiLoea  —  Storage  of  GaaoUae. 

For  defendant  to  sink  storage  tanks  on  the 
extreme  edge  of  its  property  and  within  a  fe^ 
feet  of  complainant's  residence,  in  which  over 
20,000  gallons  of  gasoline  were  to  be  stored, 
constitutes  a  prlv^  nuisance,  in  Ticw  of  the 
dangerouis  character, of  gasolinie  aad  the  lia* 
bility  to  explosion.     . 

[See  note  at  end  of  this  case,] 

Appeal  from  Circuit  Courts  Kent  county: 
Bbown,  Judge. 


WHITXBM0£|:  T.  BiLX^fLR  XAUNDRY  CO. 

181  Mich.  564. 
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Action  for  injunction.  Arthur  W.  Wliitte- 
more  et  €l\.,  plaintiffs,  and  Baxter  Laundry 
Companyv  defendants  Judgement  for  plain- 
tiffs. Deifendant  appeals.  The  facts  are  stat- 
ed in  the  opinion.     Affibmvo.    .... 

Wilson  d  Jahnaan  for  appelhuat. 
Cormn  d  Bouter  for  appelleeu^    ., 

[564]  KUHN,  Ji — ^The  defendant  in  the  own- 
er of  a  laundry  and  dry-oleaning  establish- 
ment in  the  city  of  Grand  Kapids,  occupying 
the  easterly  portion  of  a  block  bounded  on  the 
north  by  Hawthorne,  street,  on  t^e  east  by 
Eastern  avenue,  on'  the  south  by  Fountain 
street,  and  on  the  west  by  Grand  avenue.  The 
complainants  are  the  ovvners  of  property,  and 
reside,  in  the  westerly  [56$]  pontion  o|f  the 
hlock.  :  With  the  exception  of  de|endant's 
plant,  the  location  is  strictly  a  residence  dis- 
trict, and  the  complainant  Arthur  W.  Whitte- 
more  owns  and  occupies  a  house  and  Lot  im- 
mediately adjoining  defendant's  prenxises  on 
the  west,  and  the  defendant's  property  is  prac- 
tically surrounded  by  residences  costing  from 
$3^00  to  $4,500  eaoh.  In  its  bqsiiness  Qf  dry 
cleaning  the  defendant  uses  about  15,000  gal- 
lons of  gasoline  annually,  and,  just  previoips 
to  the  filing  of  the  bill  in  this  case,  the  defend- 
ant had  placed  in  its  yards  two  large  steel 
tanks  of  the  capacity  of  10,000  gallons  each, 
and  had  commenced  excajrating  preparatory 
to  burying  them  in  the  northwest  comer  of 
its  preinises,  which  ^^as  the  farthest  possible 
point  on  its  premises  .fro^v  its  own  buildings 
and  immediately  adjoining  the  property  of 
the  complainant  Whittemore,  the  nearest 'tank 
being  about  11  ffeet  frbih  biskous^;  The  bill 
of  eoihplaint  filed  asked  for  a  temporary  in- 
junetK>n  restraining  defendant  frbita  storing 
gasoline  in  the  tAnks,  fdr  the  reason  that 
such  storage,  under  the  circumstances  of  this 
case,  would  be  a  private  nuisance,  and  also 
that  it  would  be  in  violation  of  certain  ordi- 
nances of  the  city  of  Qraiid  Kapids.  When 
the  bill  was  filed  an  injmiction  was  issued  re- 
straining the  defendant  from  storing  gasoline 
in  the  tanks,  which  was  made  permanent  when 
the  case  was  heard  on  its  merits. 

In  Heeg  v.  Licht,  80  N.  Y.  579,  582,  36  Am. 
Rep.  654,  the  court  speaking  of  private  nui- 
sances said: 

"A  private  nuisance  is  defined  to  be  any- 
thing donl^  to  the  hurt  or  annoyance  of  the 
lands,  tenements,  or  hereditaments  of  another. 
3  Bt.  Com.  216.  Any  unwarrantahle,  unreason- 
able, or  tiTilaWf  ul  use  by  a  person  of  his  own 
property,  real  or  personal,  to  the  itojury  of 
anothet,  comes  within  the  definition  stated, 
and  tenders  the  owner  or  possessor  Hable  for 
ail  damages  arising  from  sucOi  uise.  Wood's 
Law  of  Nuis.  §1,  and  authorities  cited.  Tlie 
cases  which  are  regarded  as  private  nttisances 
are  numerous,  and  the  [566]  books  are  full  of 
decisions  holding  the  parties  answerable  for 


the  injuries  which  result  from  their  being 
maintained.  The  rule  is  of  universal  appli- 
cation that,  while  a  man  may  prosecute  such 
business  as  he  chooses  on. his  own  premises,  he 
has  no  right  to  erect  and  maintain  a  nui- 
sance to  the  injury  of  an  adjoining  proprietor 
^  or  of  his  neighbors,  even  in  the  pursuit  of  a 
lawful  trade.  Aldr^d's  Case,  9  Coke  (Eng.) 
58;  Brady  y.  Weeks,  3  Barb.  (N.  Y.)  159; 
Dubois  y.  Budlong,  15  Abb.  Pr,  (N.  Y.)  445; 
Wier's  Appeal,  74  Pa.  St.  230." 

We  may  grant  that  the  storage  o€  gasoline 
on  premises  adjacent  to  or  adjoining  the 
premises  of  another  is  not  a  private  nuisance 
per  9e,  It  might,  however,  become  such,  con- 
sidering the  locality,  the  quantity,  and  the 
surrounding  circumstances,  and  would  .  not 
necessarily  depend  upon  the  degree  of  care 
used  in  its  storage.  Heeg  v.  Lic^t,  supra;  29 
Cyc.  p.  1117...  \ye,  may  also  concede  that  in 
the  instant  case  every  precaution  that  human 
ingenuity  has  conceived  has  been  made  use  of 
in  the  construction  of  the  tanks  as  testified  to 
by  defendant's  expects..  >f^nsidering,  however, 
the  dangerous  character  of  the  substance  and 
iis'pbvei*  as  an^explostre^^  which- in  this 
age  of  its  wonderful  development  as  a  power 
to  propel  automobiles,  traction  engines,  and 
airships,  we  can  well  take  jiidiciiLl  notice,  and 
also  considering  human  fallibility,  that  acci- 
dents in  the  operation  of  the  most  perfect 
mechanism  will  occur,  and  all  that  it  needs  to 
change  what  is,  When  properly  protected,  a 
harmless  agency  to  a  most  dangerous  ex- 
plosive is  a  careless  person,  can  it  be  said  that 
to  have  20,000  gallons-  of  such  an  agency 
stored  within  but  a  few  feet  of  one's  dWelling 
house  is  not  sufficient  to  be  an  unreasonable 
interference  with  the  cbmfortablis  enjoyment 
of  that  home  T  Tliis  is  a  purely  residence  dis- 
trict of  the  city,  and  was  such  before  the  de- 
fendant began*  bperatiA^  its  dry-cleaning 
business,  and  it  must  be  apparent  to  any  fair- 
minded  person  that  the  location  of  these  tanks 
in  siieh  immediate  proximity  to  complainant 
Whittemore's  [567]  house  would  necessarily 
damage  his  property.  It  also  appears  that 
tanks  for  storage  purposes  could  have  been 
placed  on  the  Fountain  street  side  of  defend- 
ant's property,  which  >*^ould  have  removed 
them  from  proximity  to  kny  residence.  The 
reason  for  not  doing  this  is  thus  stated  in 
defendant's  brief: 

"Complainants  called'  att^rit^on  to  the  fact 
ihai  there  was  room  enough  to  place  theis  on 
the  Fountain  street  side  of  the  property.  A 
good  and  sufficient  reasbn  for  not  placing 
them  there  is  that  this  ground  is  devoted  to 
lawn  and  shrubbery,  upon  which  the  company 
has  spent  considarable  money,  and  for  which 
it  took  the  prise  in  the  oontest  for  the  best- 
appearing  manufaeturing  grounds.''    > 

If  defendant'  was  desirous  of  installing 
tanks  to  nk>re  eeonomi^lly. conduct  its  bi^si- 
ness,  it  would  seem  to  have  been  more  reason- 
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able  to  have  disturbed  and  damaged  Hb  own 
lawn  and  shrubbery,  however  beautifnl,  rather 
t)ian  to  disturb  its  neighbor  in  the  en- 
joyment of  his  home  and  to  damage  hiB  prop- 
erty. .  :       ' 

Considering  all  tlie  '  surrounding '  circum- 
stances' in  this  case,  we  are  satisfied  that  the 
chancellor  who  heard  the  case 'reached  a 
proper  and  equitable  conclusion  in  dcit^rmin- 
ing  that  the  storage  of  gasoline  in  the  tatiUa 
was  a  private  nuisance.  Iii  view  of-  this  cOn- 
clusion;  it  will  be  umietessary  to  TevieW  ■  the 
erdindnces  of  the  city  of  Grand  Rapids  and 
'determine  whether  the  construction  of-  these 
ianks  and  the  storage  of  gasOliiie  therein  in 
the  manner  alleged  in  tiie  bill  of  complaint  is 
iil  violation  thereof. 
Th6  decree  of  the  60urt  below  is  ainrmed.  ' 
McAlvay,  C.  J.,  and  Stone,  Ofitrander,  BiTd, 
ifoore,  and  Steere,  JJ.,  cofacurred.  Brooke, 
J.,  did  hot  sit.   '  ' 


KOTE. 
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Storase  of  Gkisolitte  or  Other  EzploslTtt 

BM  Nvisanoe*  - 

Scope  of  Note,  820.      .... 

Nuisance  pe^  i^e,  820,.  . 

Nuisanoe  from  Yiplat^on  of  Statute  pr  Ordi- 
nance, 820.  ;  

Nuisanoe  from  CircumAtances:    . 
Geiieraaiy,821.       ,  , 

Oafiolin^  Kerosene  or  Naptha^  821. 
Oils  .or  Gas,  821. 
JPpwder,  821,    . 
Dynamite,  822. . 
..  Nitpoglycerifle,  823. 


^cope  of  Note*, .  .     . 

It  is  intended  in  l^is  note  to  review  those 
cas^  in  which  thc^  storage  of  gasoline  or 
other  explofiivea  as  constituting  a  nuisance 
baa  been  considered.  The  liability  of  a  per- 
son keeping  a;i;i4  storing  explosives  for  injuries 
caused  l^  an  explosion  is  discussed  in  the 
notea  to  Kerbaugh  y.  Caldwell,  10  Ann.  Cas. 
463,  and  Whaley  v.  Slo^i^-Shelfield  Steel',  etc. 
Co.  20  Annr  Cas.  822.   .  .      ,    ^ 

NuUanee  Per  8e. 

The  storing  or  keeping  of  powder,  dynamite 
or  nitroglycerine  has  been  said  to  eonsititute 
a  nuisance  per  se.  State  v.  Excelsior  Powder 
Mfg.  Co.  250  Mov  264,  169. S.  W.  267,  UILA. 
1916A  615 ;  McAndrewff  v.  CoUerd,  42  :N.  J.  L. 
180;  36  Am.  Rep.  508;  Bradfoird  Glycerine  Co. 
V.  St.  Mary»  Woolen  Mfg.  Co.  60  Ohio  St. 
660,  64  N.  K.  528,  71  Am.  St.  Rep.  740,  45 
L.rIa.  6587  Cheatiiam  t.  S)iearon,  1  Swan 
(Tenn.)    '2T3,    55    Am.  >Deo.  7d4i<    See  %}»o 


Heeg  V.  Licht,  80  N.  Y.  679,  36  Am.  Rep.  654; 
Louhsbury  ▼.  Fobs,  ■  80  Hnn,  296,  30  X.  Y.  8. 
89,  fudyfnent  affirmed  14^  N.  Y.  600,  40  X. 
E.  164.  lltus  in  Cheatham  v.  Shearon,  1 
Swan  (Tenn.)  213,  55  Am.  Dee.  734,  tlie  court 
said  tersely:  "The  only  question  in  this 
case  is.  Whether  the  ereetion  of  a  powder 
magazine  in  a  popnlons  part  of  the  city,  and 
keeping  stored  therein  large  quantities  of  gun 
]^Owder,  is  peif  se,  a  nwlsanfee.'  And  ^rtthont 
doubt  We  think  it  iff.*'  •    .        1 

However,  th*  ^tiiorage  of  gasoline  or  other 
6xp)08lv^s'^ai^  been  held  not 'to  con^Hnte  a 
nuisance  per  He.  *  Kfnn^y  v.  ILoopman,  116 
Ala.  310,  22  So.  593,  «7  Am.  Si,  Rep.  119,  37 
'L.R.A.  497*  (jiowder  and  dynamite);  Simp- 
son t,  Du  Pont  Powder  Co.  143  Qa;  465,  85 
S.  fi.  '344'  (powder,  dynamite  aiid  nitro- 
glycerine) ;  Harper  v;  Standard  Oil  Co.  78 
Mo.  App.'338  -(gasoline  and  coal<oil) ;  OUara 
t.  KelsoA,  71  N;  J.  Eq.  im,  63  Ail.  836 
(gasoline) ;  Ciiiio  V.  Newr  York  Ediaon  Co.  So 
Misc.  6,  147  N.  Y.  S.  14  (gasolitfe.) ;  Foreter 
T.  Rogers,  247  Pa.  St.  54,  93  Att.  26  (dyna- 
mite.) '8e^  itliGio'  €k>ok  t.  Anderson,  85  Ala. 
99,  4  SO.  713  (oils);  MeOriegor  t.  Cadmen, 
47  W.  Ya.  193,  34  S.  E.  936  (oila  and  gas). 
Thus  in  Haarpfer  'v.  Stand-ard  Oil  Co.  78  Me. 
App.  838,  the  court  aaid:  *lt  is  not  beliered 
any  well  con8ideft*ed  case  holds  that  the 
storage  of  gai^Ollne  and  '<;oal  oil  in  suitable 
tanks  constituted  a'  ntdsance  per  ae.' 


» 


Kuisance'  fr6fn   Tiolation  of  Statute  or 

.  '  '*  *  '     Ordina'hee. 

•  "  •.  •     .    •  "  .      .  .•  .       .     . ' 

.The  atoragei  and.,  toping  of.  gajsoline  or 
.Other.  exploaW«Si.  la  .viofotion  of  •..atatnte  or 
ordinan^.ia  regarded  ^aa.a  njaasaoK^  Hazard 
Powder  iCob.y/Vp)0»rj.  58  Fed.  152,  12  C.  S. 
App.  665»<  7  a  0.  A^  1^;  Kinney  v.  Kaopman. 
116  Ala.  31X),  22  So.  50i3>  ^7  Am.  St.  Rep.  119. 
37.  L.R.A.  497;  Laflin  etc..  Powder  Co..  t. 
ToBj-ttey,  131  lU.  322,  23  N.  E.  389»  19  An. 
•St  Rep.  .3^,  7  L,H.A.  262  ^  Moecl^el  v.  Crosi, 
190  jyUies.  280).  76  ]^.  K.  447;  Cameron  ?. 
Kenyon^Qonnell  Copunerciai  Co.  22  Moat. 
dl2,  .56.,J?ac.  ai)8,,.74.Am.  St.  Rfp.  602,  44 
L.R.A.  508 ;  Riekter  ,v.  McDonald,  89  App.  DiT. 
dOO,  .85  :N.  Y.:  6.  825.  <See  aiao  Texaa  Co.  t. 
riak.<.Xex..),  129  S..W.  188;  Houston,  etc  R. 
Co.  V.  Cavanaugh  (Tex.)  173  8,  W.  61». 
Compare^  ^\\q  •  y.  , Jonea, ,  2  Ah^.  App.  Dec. 
(X..  Y.)  121.  Xhufl  in  X^flin,  etc.  Powder  Co. 
V.  Tearney,  ;131  in;:322,  23  N.  E,  389,  19  Am. 
St.  Bfip,  Zii  7  L.Il,A,.  262,.  the  court  said: 
''The  fact,  that  the  explosion  destroyed  plaia* 
*tift'8-b«ildinga,  show%  that  .the  keeping  of 
guitpowdep^ .  JLn  the  inag|i,«ine*  oonaidered  with 
reference  .to  'tb£  lofoa^ijty^.the  quantity  and 
the  surrounding  cir^umstancea/  oonsUtuted  a 
nuisance  pec.  ae."  .And  in  Moeckel  v.  Cross, 
190  :Mass.  280)  76  }>(.  £.  il47,  wherein  it  ap- 
pepiredthat  the  dftfendunt  niainta.ined  a  buiU- 
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ing  for  tlie  storage  of  gasoline  and  kerosene 
in  violation  of  a  statute,  the  court  held  that 
the  jury  were  warranted,  in  finding  that  the 
defendant  was  maintaining  a  nuisance.  I^o 
in  Cameron  v.  Kenyon-Connell  Commercial 
Co.  22  Mont.  3i'2,  56  Pac.'  -358,  .74  .Am,  $t. 
Rop.  602,  44  l.R.A.  508,  the  court  said; 
"We  ha\'e  before  lis  a  corporation  guilty  of 
a  nuisance,  by  having  kept  in  a  frame  ware- 
house within  the  limits  of  an  incorporated 
city,  in  the  vincinity  of  railroad  depots  and 
other  buildings,  an  amount  of  Hercules  powder 
in  excess  of  the  quantity — 50  pounds — allowed 
to  be  stored  therein,  by  the  laws  of  the  state/' 

Kuisan4^e  from  Circumstances. 

GfiNEBAlXT. 

Wliether  the  storing  or  keeping,  ol  gasoline 
or  other  explosives  is  a  ntiisanice .  by  reaaoo  of 
its  proximity  to  dwelling  houses,,  places  ol 
buaineasy  public  Btr/eets  or  railroads  la  a  (fueft^ 
tion  of  fact  lor  .the^vkry.  Karbaugh  y.  Cald- 
well, 151  F«d.  194,  10  Ann.  Cas.  453,  80  C. 
C  A.  ,470 ;  Remabery  v..  lola  Portland  Cement 
Co.  73  Kan.  66,  84  Pao.  548;  Flykin  v.  Butler, 
189  Massj  377,  75.N.  £.730;  Heog  y.  Lieht. 
80  ]^.  y.  $79,  36  Am.  Bep.  654;  Pruasak  v. 
Hutton,  30  App.Div.  66,  51  Ni  Y.  6.  761; 
£mory  v.  JE^ard  Powder  Co.  22  S.  G*  476, 
53  Am.  Rep.  730;  Barnes  v.  Zettlemoyer,  25 
T^.  Civ.  App.  App.  46$,  62  S.  W.  Ill,  See 
also  Kudder  y..Koopmank  116  Ala.  332,  22  So. 
601,  37  Unjk.  489;  O'Hara  y.  Nelaon,  71  N. 
J.  £q.  161,  63  Atl.  336;  Ft.  Worth,  etc  R. . 
Co.  V.  Beauchamp,  95  Tex.  496,  68  S.  W.  602, 
93  Am.  St.  Bep.  864,  58  L.BJV.  716.  And  see ' 
the  cases  cited  in  the  following  subdivisions 
ol  this  note. 

GASOmzTE,  KttOBENE  OB  NAPHTHAi 

The  storage' of  gasoline,  kerosene  or  naphtha 
in  proximity  to  dwelling  houses  and  places  of 
business  has  been  held  to  be  a  nuisance.  Reg. 
V.  Lister,  3  Jur.  N,  S.  'CEmjg,)  670,  26  L.  J, 
M.  C,  196;  5  W:  R.  629,  7  Cox  Q.  C.  342;  ^ 
Dears.  &  B.  209;  Hendrickson  y.  Standard 
Oil  do.  126  Md.  $t7,  95  AtL  153;  tolara  v, . 
Nelson,' 71  N.  J.  Eq.  161,' 63  AU.  836,  And. 
see  th^  reported  case.  See  also  Com.  y.  Kin- 
der, 167  Haas.  18l  Thus  in  6*Hara  y.  Nel- 
son,  supra,  n^herein  it  appeared  that  the  de- 
fendant operated  a  parage  in  a  thickly  built 
up  portion  o^  a  large  city  the  court  h^d  that 
he  "should  be  restrained  from  introducing 
gasoline  into  the  tanks  of  the  automobiles 
inside  the  building  and  from  storing  anto- 
raobifes  with  gasoline  in  their  tanks  inside 
of  the  building."  So  in  Regina  v.  Lister,  3 
Jiii^.  K.  d.  570,  26  L.  J.  M.  C.  196,  5  W.  1?. 
626;  7  Cox  C,  C.  342;  Dears.  &  H.  209,  where-  ' 
in  it  appeared  that  naphtha,  wae  kept  in  an 
important  part  of  London,    the    court    Said 


that  "to  manufacture,  or  to  keep  ,in  lavge 
quantities,  in  towns  or  closely  .inhabited 
places,  .gunpowder  ( which  for  ,  this  purpose 
cannot  be  distinguished  from  naphtha)  i$ 
hy^  the  common  law  of  England  ft  nuisance 
and  an  indictable  offense.** 

But  the  storage  of  gasoline  or  kerosene  has. 
been  he^d  not  to  be  a  .nuisance,  in  yiew  of  the. 
nature  of  the  surroundings.    Harper  y.  Stand- 
ard Oil  Co..  78  Mo..  App.  338;  Cuilo  v.  New 
York  Edison  Co.  85  Misc.  6,  147  N.  Y.  S.  14.; 
S^e  also  Texas  Co.  y.  Fisk  (Tex.)  129  S.  W. 
188.     Ttius  in  the  case  firat  cited    it    was 
decided  that  the  maintenance  of  tanks  for 
gasoline  a^d  other  oils  seven^y-fiye  feet  from 
property  belonging  to  plaintiff  did  not  consti- 
tute .a  nuisance,  there  being  no  eyidence  to 
excite  reasonable  apprehension  of  fire  from 
sparks  of  passing  locomotiyes,   the  only  al- 
leged source  of  danger.    And. in  Texas.  Co.  y. . 
Fisk,  supra,  it.  w^s.  h^ld  that  the  location  of 
a  tank  in  a  section  ol  a  city    wher£   aeyeral 
such  receptacles,  owned  by  otliers  engaged  .in 
the  same  business^  were  already  ;in  evistcAce* 
and  use.  could  not  properly  be  enjoined. 

Dim  OB  Ga9.   ,    .■     , 

.  The  keeping  of'  oils  or  gas  in  the  heart  of  a 
city  or  in  close  proximity  tO'  dwelling  houttes 
is  considered  a  nuiisftnce.  Leyia  y.  New  Yotk- 
Oent.  etc.  R.  Co.'  133  K.  Y.  8.  467 ;  MeGregOr 
y.  CamdCT,  47  W.  Vit.  193,  84  S.  £.  936.  Bee 
also  Cook  y.  Anderson,  S6  Ala;.  09,  4  So.  713, 
Thus  in  McGregor  y.  Camden,  supra,  the 
boring  Of  an  oil  well  Seveiity '  feet  from  a 
dwelling  was  held  to  be  testrafnable  beeanse 
of  the  explosiye  and  dangerous  properties  of 
the  oil  and  gaa  issuing  from  the  Well  if  pro- 
ductiye.  S6e  ulso  Cook  y.  Ander06n,  stipra." 
And  •  ih  Layia  v.  New  York  Cent.  etc. 
K.  Co.  supra^  wherein  it  appeared '  tHat  th6 ' 
defendant  liiaiiitained  in  Its  yards  in  the 
heart  of  a  city  a  tank  containing  combustible'' 
gas*  the  court  held  the  tank  to  be  a*  nuisande. 
But  in  Clefyeland  v.  Citizens'  Gaslight  Co. 
20  N.  J.  £q.  201,  it  was  held  that  the  danger 
of  explosion  was  not  sufficient  to  restrain'  as 
a  nuisance  the  lyrection  of  a  gas  manufactory 
where  the  complainani'a  buildings  were  not 
Buffioiently  near'  to  be  endangebed  hy  an  tx- 
plosiotiif  one  should  occur.  See  also  Harper 
y.  Standard  Oil  Co.  78  Mo.  App.  338. 

POWDBR. 

The  storage  of  powder  in  the  yicinity  of 
dwellings,  stores,  churches,  railroad  lines  or 
public  roads,  is  regarded  as  a  nuisance. 

England,r-^ex  v.  Taylor,  2  Stra.  1107. 
See  also  Reg.  v.  tister,  26  L.  J,  M.  C.  196;  3 
Jur.  K^.  S.  570;  5  W.  R.  626;  7  Cox  C.  C. 
342;  Dears.  A  B.  209. 

United  ^fa^ea.— Kerbaugh  v.  Caldwell,  151 
Fed.  194,  10  Ann.  Cas.  453,  80  C.  C.  A.  470. 
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Alahama.^—^uddeT  v.  Koopman,  116  Ala. 
332,  22  So.  601,  37  L.K.A.  489.  Compare 
Collins  V.  Alabama,  etc.  R.  Co.  104  Ala.  390, 
le  So.  140. 

California. — Fisher  v.  Western  Fuse,  etc. 
Co.  12  Cal.  App.  739,  108  Pac.  659.  Compare 
Kleebauer  v.  Western  Fnse,  etc.  Co.  138  Cal. 
497,  71  Pac.  617,  94  Am:  St.  Rep.  62,  60 
L.R.A.  377,  reversing  69  Pac.  246. 

niinois. — Chicago,  etc.  Coal  Co.  v.  Glassi  34 
111.  App.  364. 

Kentucky, — Compare  Dumesnil  V.  Dupont, 
18  B.  Mon.  800,  68  Am.  Dec.  750. 

MoBsachusetts, — Flynn  v.  Butler,  189  Mass. 
377,  75  N.  E.  730.  See  also  Com.  v.  Kidder, 
107  Masft  188. 

Missouri, — State  v.  Excelsior  Powder  Mfg. 
Co.  259  Mo.  254,  169  S.  W.  267,  t..R.A.1915A 
616;  Schnitzer  v.  Excelsior  Powder  Mfg. 
Co.  180  S.  W.  282. 

A' cw?  «/er«ey.-^McAndreW8  v.  Collerd,  42  N. 
J.  L.  189,  36  Am.  Rep.  608. ' 

A'ew  York, — Myers  v.  Malcolm,  6  Hill.  292, 
41  Am.  Dec.  744 ;  Heeg  v.  Licht,  80  N.  Y.  579, 
36  Am.  Rep.  654;  Lounsbury  V.  Foss,  80  Hun 
296,  30  N.  Y.  S.  89  judgment  affirmed,  146 
N.  Y.  600,  40  N.  E.  164 ;  Prussak  v.  Hutton, 
30  App.  Div.  66,  61  N.  Y.  S..  761;  Gibulaki 
V.  Hutton,  47  App.  Div.  107,  62  N.  Y.  S.  166; 
Bradley  v.  People^  66  Bwb.  (N.  Y.)  72; 
Booth  ir.  Rome;  etc.  R.  Co.  140  N.  Y.  267,  36 
N.  £.  692,  37  Am.  St.  Rep.  652^  24  L.R.A. 
105..  Compart  People  v.  Sandfly  1  JoIum;  78, 
3  Am.  Dec.  2»0.    . 

0klahoma.-r-C9nkpart  E.  I.  Dupont  DeNem* 
our«  Powder  Co«  Vv  Dodson,  .160  Pac.  1086. 

.  Penfl^tylvania. — Wierfe  Appeal,-  74- Pa.  St. 
230.  Compare  Tuokachinaky  v.  J^high;  etc. 
Coal  Co.  1^9  Pa.  St.  516,  49  Ail.  d08. 

South  Carolina, — Emory  v.  Hazard  Pow4er 
Co<  22  S.  C.  476,  63  Am.  Rep.  730.  - 

Tenneeeee.-'-rSee  Cheatham  ▼.  Shearon,  1 
Swan  213,  65  Am.  Dec  734.     - 

7eiSa«.-^Comminge  v.  Stenvensony  76  Tex. 
642,  13  S.  W.  656;  Ft.  Worth,  etc.  R.  Co.  v. 
Beauchamp,  96  Tck.  496^  68  S.  W.  502,  93  Am. 
St.  Rep.  864,  68  L.R.A.  716,.     .        . 

Waski»gto». — See  State  y>  Paggeit,  8 
Wa*h.  679,  36  Pac  487. 

West  yirginia.'—Y(i]Bon  v.  Phesnix  Powder 
Mfg.  Co.  40  W.  Va.  413,  21  S.  K  1035,  62  Am. 
St.  Rep.  890;  HuntingtoH,  etc.  Land  -  Derelep- 
ment  Co.  v.  Phoenix  Powder  Mfg.  Co.  40  W. 
Va.  711,  21  S.  E.  1037- 

Thus  in  Rex  v.  Taylor,  2  Stra.  (Eng^) 
1167,  the  court  granted  an  information 
against  the  defendant  for  a  nuisance,  on  affi- 
davits of  his  keeping  large  quantities  of  gun- 
powder to  the  endangering  of  a  church  and 
houses  in  his  neighbprhood.  And  in  Schnit- 
zer V.  Excelsior  Powder  ilfg.  Co.  (Mo.).  160 
S.  W.  282,  the  court  held  that  "in  keeping  e|c- 
plosives  on  its  premises  in  quantities  to 
constitute  a  perpetual  menace  io  the  safety 


of  persons  rightfully  using  the  several  pub- 
lic highways  within  the  radius  of  the  de- 
structive force  of  such  explosives,  defendant 
maintained  a  public  nuisance."  So  in  State 
V  Excelsior  Powder  Mfg.  Co.  259  Mo.  254, 
169  S.  W.  267,  L.R.A.1915A  616,  the  court 
said :  "A  powder  magazine,  as  to  all  property 
and  residents  in  0uch  proximity  to  it  that 
they  are  subject  to  danger  from  its  explosion, 
is  a  nuisance  regardless  of  the  question  as  to 
negligence  in  the  manner  of  keeping  it.** 
Likewise  in  Wilson  v.  Phoenix  Powder  Mfg. 
Co.  40  W.  Va,  413,  21  S.  E.  1035,  62  Am.  St. 
Rep.  890,  the  court  held  that  a  mill  manu- 
facturing powder  and  other  explosives  located 
near  two  railroads  and  a  public  road  was  a 
nuisance.  See  to  the  same  effect  Huntington, 
etc..  Land  Development  Co.  v.  Phoenix  Powder 
Mfg.  Co.  40  W.  Va.  711,  21  8.  £.  1037,  and  in 
Heeg  V,  Licht,  8a  N.  Y.  679,  36  Am.  Rep.  664, 
the  oourt  said:  **The  keeping  or  manufactur- 
ing* of  gunpowder  of  of  Are^works  does  not 
necesfirarily  constitute  a  nuisance  per  ae.  That 
depends  upon  the  locality,  the  quantity,  and 
the  surrounding  cipciimstancee,  and  not  ^- 
tirely  Upon  the  degree  of  care  used.*' 

However  in  Kleebauer  v:  Western  Fuae,  etc: 
Co.  138  Calv  497,  71  Fac.  617,  94  Am.  St.  Rep. 
62,  reversing  69  Pac.  246,  it  was  held  that  the 
storage  of  giinpowder  itnd' other  ex|>losive8  by 
a  manufaoturing  company  for  use  in  the 
making  of  fuses  and  other  high  eXplosiTes  was 
not  neeeasarily  a  nuisance  where  the  buenipss 
was  Originally  loeated  in  an  isolated  place  and 
the  neighborhood  built  up  around  it.  To  the 
same  efliect,  see  Tnckachinaky  r.  Lehigh,  etc 
Coal  Co.  190  Pa.  St  616,  49  Atl.  308: 

Dtkakite. 

storing  dyniifnite  in  a  pclaee  dangerous  to 

the  person  and  property  of  th5>se  living  near 
by  is  a  nuisance. 

United  States.— KerbsLUgh  v.  Caldwell,  151 
Fed.  194,  10  Ann.  Cas.  453,  80  C.  C.  A.  470. 
Hen4erson  v.  Sullivan,.  169  Fed.  46,  14  Ann. 
Cas.  590,  86  C.  C,  A.  236,  16  L.R.A.(N'.S.) 
691.  Compare  Actiessejskabet  Xngrid  v.  Cen- 
tralR.  Co.  216  Fed,  72,  132  C.^C.  A.  316, 
L.R.A.1916B  716. 

CaXifomAa,—Com/pare  Kleebauer  v.  West- 
ern Fuse,  et<?.  Co.  138  Cal.  497,  71  Pac.  617, 
94  Am.  St.. Rep.  ^2,  reversing  69  Pac.  246, 

Alaham<i, — Rudder  v.  Koopman,  116  AU. 
332,  22  So.  601,  37  L.R.A.  489;  Slosa-Shefheld 
Steel,  etc.  Co.  v.  Prosch,  190  Ala.  290,  67  So. 
616. 

/IKitots.-T-See  Chicago,  etc.  Coal  Co.  ▼• 
Glass,  34  111.  App.  364. 

Ka^as. — See  Remsberg  v.  tola  Portland 
Cement  Co.  73  Kan.  pO,  84  Pac.  548, 

Missouri. — State  v.  Excelsior  Powder  Mfg. 
Co.  259  Mo.  264,  169  S.  W.  267.  L,R Jl.ldloA 
616. 


l>BkyBR  v:  HOBBS  ESTATE. 

58  Colo,  2t0. 

Xew  rorJb.— Reilly  v.  Erie  R.  Co.  177  N,  Y. 
o47,  69  N.  E.  1130,  affirming  72  App.  Div. 
476,  76  N.  Y:  S.  620. 

Sorih  Carolina. — Compare  Fanriirig  v. 
White,  148  N.  C.  641,  62  S.  E.  734. 

Oklahoma. — Compare  E.  I.  Dupont  DeNe-' 
mours  Powder  Co."v.  Bodson,  150  Pac.  1085. 

Pennsylvania. — McDonough  v.  Koat,  8  Kulp 
433;  Forster  V.  Ilogers,  247  Pa.  St.  54,  93  Atl. 
26.  Compare  Tuckachinsky  v.  l<ehigh,  etc. 
Coal  Co.  199  Pa.  St.  515,  49  Atl.  308. 

7*6X08. — Ft.  Worth,  etc.  R.  Co.  v.  Beau- 
champ,  95  Tex.  496,  68  S.  W.  602,  93  Am.  St. 
Rep.  864,  58  L.RA.  716;  Barnes  v.  Zettle- 
moyer,  25  Tex.  Civ.  App.  468,  62  S.  W.  111.     , 

Waithijigton. — See  State  v.  Paggett,  8  Wash. 
579,  36  Pac.  487. 

West  Virginia. — Huntington,  etc.  Land  De- 
velopment Co.  V.  Phoenix  Powder  Mfg.  Co.  40 
W.  Va.  7U,  21  &.  E.  1037. 

Can<ida,—^ee  Rex  v..  Michigan  Cent.  R.  Co. 
10  Ont.  >V.  Rep.  ^60. 

In  Fanning  v.  White,  148  N.  C.  541,  62  S. 
E.  734,  it  was  held  that  the  storing  of  dj'na- . 
mite  U8ed  in.  the  instruction  of  a  railroad 
lifty  feet  from  the  track,  one  hundred  and . 
eighty  feet  from  a  road,  twenty  feet  from  a 
river  and  one  mile  from  a  village  did  npt 
constitute  a  nuisance. 
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ing  from  that  plainly  expressed,  on  the  theory 
of  a  contrary  legislative  intent. 

TazatioB  —  Property  flnlijeet  —  Bto^ifk. 
itt  Foreisn  Corporation. 

The  proviso  in  Rev.  St.  1908,  §  6687,  that 
corporate  stock  shall  be  deemed  to  represent 
the  corporate  property,  and  except  in  cases 
of  banking  corporations  shall  -  not  be  taxed, 
applies  t^  domestic  and  foreign  corporations 
alike. 

[See  note  at  end  of  this,  case.} 

Same. 

The  revenue  act,  of  which  Rev.  St.  1908, 
§  5687,  declaring  that  corporate  stock  shall 
be  deemed  to  represent  the  corporate  prop- 
erty, and  except  m  cases  of  banking  corpora- 
tions shall  not  be  taxed,  is  a  part,  mu8t  be 
considered  as  a  whole  in  construing  secftion 
5687,  and,  when  so  considered,  stock  of  domes- 
tic and  foreign  corporations,  not  banking  cor* 
porations,  is  not  taxable. 

[See  note  at  end  of  this  case.] 


^ITBOGLYCEai  N  B. 

The  storage  of  nitroglycerine  in  the  vicinity 
of  dwellings,  railh>ad8  or  public  roads  is  con- 
sidered a  nuisanoe.  Tyner  v.  PeopWs  Gas 
Co.  131  Ind.  408,  31>  N.Bj  «1;  Flyan  v.  But- 
ler, 189  Mass.  877,  7e  K  B.  730;  McAndrewa 
v.  Collerd,  42  K.  J.  ii.  189,  36  Am.  Rep.' 508; 
Wilson  V.  Phoenix  Powder  Mfg.  Co.  40  W.  Va. 
418,  21  S.  E.  1085,  62  Am^  St.  Rep.  800.  Bee 
also  Chicago,  etc.  Coal  Co.  v.  Glass,  84  111. 
App.  364;  Cuff  r.  Newark,  etc.  R«  Co.  36  K. 
J.  L.  17',  10  Am.  Rep.  205 ;  State  v.  Paggett^ 
8  Wash.  479,  86<  Pac.  487.  Comp<tre  Klee- 
bauer  t.  Western  Fuse,  etc.  Co.  138  Gal.  497, 
71  Pac.  617,  94  Am.  St.  Rep.  62,  «0  L.R;A. 
377,  reversing  69  Pac.  246. 
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HOBBS  ESTATE  BT  AX. 


Colorado  Supreme  Oour1>-^Deeemb^  7,  1914. 


6S  Colo.  »20;  144  Pac.  874. 


StAtntee  •*  Comstraotion  —  I^gMsMwe 


The  court,  in  construixiig  a  statute,  cannot 
give  to  the  language  used  any  different  mean- 


The  provisions  of  Rev.  St.  1908,  §  5584, 
that  no  deduction  shall  be  allowed  on  account 
of  any  indebtedness  on  or  for  the  capital  stock 
of  any  corporation  or  other  exempt  property, 
indicates  that  corporate  stock  shall  not  be 
taxed  separate  and  apart  from  the  corporate 
property;  as  it  would  be  unfair  to  permit 
deduction  of  debts  for  property  not  taxable. 

[See  note  at  end  of  this  case.] 

Same. 

Rev.  St.  1908»  §§  6591,^692,  making  stock 
and  bon^B  oS  «or porations  competent  evidence, 
of  the  value  of  plants  of  corporations,  foreign 
or  domestic,  and  providing  that  the  entire 
business,  plant,  or  enterprise  of  a  corporation 
shall  be  valued  as  a  unit,  and  that  ev.ery 
element  which  gives  to  the  corporation  prop- 
erly ah  added  value  shall  be  consider^  ■  in 
fixing  the  value  for  taxable  purposes^  are 
guides  to  the  assessor  in  fixing  the  value  of 
property  owned  by  any  corporation  foreign 
or  domestic,  but  ,do  not  indicate  that  corpo- 
rate stork  itself  shall  be  taxed,  except  as 
covered  by  the  property  of  the  corporation. 

[See  note  at  end  of  this  case.] 

Same. 

Rev.  St.  1908,  5  5659,  requiring;  the  as- 
sessor to  make  out  an  abstract  of  the  assess- 
ment in  his  county,  stating  in  detail  specified 
things,  including  the  asseseed  valuation  of 
shares  in  banking  corporations,  without  re- 
quiring the  a)N)tract  to  show  the  value  of 
other  corporate  stock*  discloses  a  legislative 
intention  that  there  shall  be  no  distinction 
between  stock  in  foreign  and  domestic  corpo- 
rations, and  is  in  harmony  with  the  proviso 
in  section  6687,  declaring  that  corporate 
stock  shall  be  deemed  to  represent  the  cor- 
porate property,  and  except  in  case  of  the 
banking  corporations  shall  not  be  taxed,  con- 
strued to  apply  to  domestic  and  foreign  cor- 
porations. 

[See  note  at  end  of  this  case.] 

Situs  of  Corporate  Stock. 

Where  stock  in  a  foreign  corporation  is 
deemed  the  petsonal  property  of  the  owner, 
separate  and  distinct  from  the  capital  of  the 
corporation,  its  situs  for  purpose  of  taxation 
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18  a  matter  of  legislative  control,  as  is  also 
the  method  to  be  provided  for  its  assessment. 

IPow^V  t.«  E^^mpt  Stock  in  roreig;n  Cor-^ 
poration. 

The  proviso  in  Rev.  9t,  1908,  §  5687,  that 
corporate  stock  shall  be  deemed  to  represent 
the  corporate  property,  and, except  in  cases 
of  banking  corporation;^  sliall  not  be  taxed, 
construed  to  apply  to  domestic  ^nd  foreign 
corporations,  is  not  in  conflict  with  Const, 
art.  10,  §  3,  requiring  that  all  taxes  shall  be 
uniform,  and  shall  be  levied  and  collected 
under  general  laws  prescribing  regulations 
securing  a  just  valuation  for  taxation  of  al4 
property,  but  is  a  valid  exercise  of  the  con- 
stitutional power  to  prescribe  regulations. 

Error  to  County  Cpurt,  City  and  County  of 
Denver:     Dixon,  Judge. 

Action    for    taxes.      City    and    County    of 
Denver,  plaintiff,  and  the  estate  of  Charles 
M.  Hobbs  et  al.,  defendants.    To  review  ju&gr' 
ment  rendered,   plaintiff  brings  error:     The 
facts  ai^e  stated  in  the  opinion.    AjfFiBMED. 

'  Benjamin  Griffith,  Theodore  M»  8ittart,  J^r., 
H.  4.  Jyindsley,  Thomas  R.  Woadrow,  /.  N. 
tit  even*,  George  Q*  Richmond  and  Charles  A, 
Prentiice  for  plaintiff  in  error. 

Goitdy  d  TiDitohell  and  Ji  H.  Burkhwrdt 
for  defendant  in  error.  •     .  ' 

Kdward  G.  Sti^nson  and  Henry  0.  Rogers, 
Macbeth  d  May,  JiUiifs  O.  Gunter,  Malcolm 
Lindsey,  Bughes  and  IDorsey;  John  Q.  Dier,  ' 
John    A,   Excing   and    Fraaet  Arnold,    amici 
ourice,, 

[220]  Hill,  J. — ^This  is  an  action  for  taxe«. 
The  property  is  stocks  in  corporations  of 
sister  states,  other  than  banking  institutions, 
[221]  which,  at  the  time  of  his  death,  waa 
owned  by  Charles  M.  Hobbs,  a  resident  6f  thin  ' 
state.  It  was  inventoried  here  as.  a  part  of 
his  estate.  It  is  claimed  on  the  part  of  the 
taxing  officers  that  these  stocks  are  subject^ 
to  taxation,  separate  and  apart  from  the  * 
assets  of  the  corporation.  This  position  is 
challenged  on  the  part  of  the  estate.  No 
question  of  inheritance  tax  is  involved.  The 
court  held  that  pursuant  to  the  provisions  of  ' 
the*  section  5887,  Revised  Stati^tes  1908,  the 
stocks  were  not  thus  taxable.  In  addition 
to  the  oral  argument,  elaborate  briefs  have 
been  filed  covering  the  entire  field  of  taxa- 
tion, including  numerous  papers  pf  recognized 
students  of  ability  upon  the  subject,  numer- 
oiui  authorities,  etc.,  a  great  deal  of  .which, 
while  instructive,  is  of  but  slight  value  in  the 
disposition  of  this  contention,  for  the  reaflon- 
the  question  is  not  what  the  legislature  might 
do,  or  should  hare  done  in  this  respect,  but 
what  it  has  done  by  the  enactment  of  section  > 
5fl87,  srupra. 

It  18  urged  that  the  latter  part  of  thils 
section,  which  reads: 


"Provided,  however»  That  corporate  stock 
shall  be .  deemed  to  represent  the  corporate 
property,  and  except  in  case  of  bfti^king  corpo- 
rations, shall,  not  be  ta$^.  The  taxpayer  need 
not  return  such  stock  jui  his  schedule." 
apj^ief  pnly  po  domestic  corporations  by 
reason. pf  the  const itutionajl  pr,o vision  which 
requires  equal  taxation  of  .property,  and  for- 
bids, exemptions  other  than  as  therein  speci- 
fied. We  cannot  agree  that  the  legislature 
thus  intended;  when  tested. by  the  language 
used  it  would  be  violative  of  elementary 
rules  of  constructipn.  It  would  be  to  hold 
that  they  meant  to  say  that  which  they  dW 
not  say,  and  that  they  did  not  intend  to  sav 
that  which,  in  the  clearest  and  plainest  lan- 
guage possible,  they  have  said,  ta  such  case 
it  is  not  for  the  courts  to  give  to  the  lan- 
guage any  different  meaning, from  that  pj 
ly  expressed : — [222]  Hause '  v.  Rose,  .6  Colo. 
24;  People  v.  May,  9  Coloi  80,  10  Pac.  641; 
UzzellV.  Anderson,  38  Colo.  ^2,  89  Pac.  785, 
1056;  Lake  County  v.  Rollins,  130  U.  S. 
662,  ti  S.  Ct.'651,  32  U.  S.  (L.  ed.)  1060; 
Denver  v.  Domedian,  15  Colo.  App.  36,  60 
Pac.  1107;  Hazelton  v.  Porter,  17  Colo.  App.' 
l;  67  Pac.  170. 

We  agree  with  counsel  that  the  Revenne 
Act  of  which  Section  6687,  supra,  is  a  part, 
should  be  conaidered  as  a  whole.  When  thus 
done,  it  furnishes  other  evidence  that  the 
legislature  intended  this  proviso  to  mean 
what  it  sayB,  and  that  it  was  not  intended 
thoreby,  or  otherwise,  that  the  capital  stock 
of  corporations  either  domestic  or  foreign, 
exceptt  banking  institutions^  should  be  taxed 
other  than  as  the  isX  ubposed  upon  t&e  prop- 
erty of  th^  corporation  makes  it  a  tax  upon 
the. stock.  SectioAa  fi67&-i581,  R.  S.  make 
specific  pToviciona' for  the  listing <ol  lands,' 
merchandise,  manufactures^  notes,  boBids  and 
bocrk  accounts,  besides  shares  of  stock  in 
banking,  corporations,  both  stsile  and  nation- 
al, but  do.  not  maks  any  provisions  for  the 
listrsg  of  other  corporate  stock.  Section 
5584  provides  for  the  deduction  of  debts  from 
notes  and  credits  in  fixing  the  vftlue  apon 
the  latter,  but  expressly  provides  that  no 
such  shall  be  allowed  on  account  of  any  in- 
debtednesB  payable  upon,  or  for  the  capitii 
stock  of  any  corporation,  or  for  the  purchase 
of  bonds,  treasury  notes  or  other  securities 
of  the  truiloi  Stite6  ^ii^t'  takable,  or  oih«r 
exempt  property.  The  purpose  of  this  is  ap- 
parent; as  corporate  stock  was  not  to  be 
taxed  sepa'^e  ktid  "kplirt  from  the  t^rporate 
property,  it  would  be  unfair  to  permit  t 
deduction  ol  debts! for  things  which  are  not 
taxable  by  themselves,  but  this  is  not  to  saj 
that  the  .value  of  ,cof  pqratp  stock  is  .not  com- 
petent to  be  considered  by  the  assessor,  for 
the  purpose  of  ascertaining  the  value  of  the 
prof^rtyof  the-eorpdmtk>nvto  the  contrair. 
Section  5591  makes  the  stock  and  'bon<ia 
competent  [223]  evidence  of  the  value  of  the 
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«ntire  plant  of  a  corporation,  either  foreign 
or  domestic,  while  Section  6592  provides 
that: 

'*The  entire  business,  plant  or  enterprise, 
of  such  corporation  shall  be  valued  as  a  unit, 
and  every  element,  subject  or  consideration 
wherein  the  use  is  in  inseparable  combina- 
tion  with  a  whole,  of  which  it  forma  a  part, 
and  which  gives  to  the  corporation  property 
an  added  value  for  the  purposes  of  income  or 
Bale,  shall  be  considered  in  fixing  the  valiic 
for  taxable  purposes." 

These  sections  are  a  guide  to  the  assessor  in 
arriving  at  the  value  of  the  property  owned 
by  any  corporation,  foreign  or  domestic,  but 
contain  nothing  which  indicates  that  the  stock 
itself  is  to  be  taxed,  except  as  covered  by  the 
property  of  the  corporation.  Section  5659 
requires  the  assessor  to  make. out  an  alMtract 
of  the  assessment  in  his  county,  stating  in 
detail  certain  things  among  which  he  shall 
set  forth  the  total  assessed  valuation  of  all 
shares  in  banking  corporations,  biit  nowhere 
is  it  required  that  the  abstract  shall  sl^ow  the 
value  of  other  corporate  stock  eithet  foreign 
or  domestic.  Tjiif  is  in  harmony  with  the 
proviso  to  Section  5687  and  is  furthipr  evi- 
dence that  there  was  to  be  no  distinction  be- 
tweeii  st^ck  in  foreign  and  domestic,  cprpora- 

tions,     .       ,..,,.-, 

It  is  urged  that  shares  of  ^tock*  in  a  for- 
eign corporation,  are  the  personal  property  of 
the  owner,  separate  and  distinct  from  the 
capital  of  the  corporation,  for  whicli  reason 
they  foirni  separate,  and  distinct  subjects, for 
taxation,  and  should  be  thus  taxed  at  the 
residence  pf  the  owner.  Assuming  they  are 
personal,  property,  they  are  ih^on^ec^uential 
property,  they  are  merely  tokens  or  evidence 
of  ownership  of  an  interest  in  corporate  prop- 
erty or  the  corporation,  or  .something  of  the 
kind  unnecessary  to  determine.  If  destroyed 
the  holder  loses  nothing^  he  is  still  the  owner 
of  what  they  purported  to  represent.  [224] 
It  is  ,of  that  class  of  property  that  it3  situs 
for  the  purpqse  of  taxa,tion  i^  a  matter  of 
legislative  control  as  is  also  the  metliod  to 
be  provided  for  its  i^ssessment.  Iii  Tampan 
v.  Merchaints'  Kat.  Bank,  19  1Vail.  490^  22 
tr.  S.  (L.  ed.)  189,  'the  Supreme  Court  of  thjB 
United  States  ^eld  that  shares. of  stock  in 
national  banks,  are,  personal  property,  and 
though  ih^y  are  a  species, of  personal  prop- 
erty which  in  one  sense  is  iptangible  and 
incorporeal;  .the  law  which  crefited, .  them 
could  separate  them  from  the  person  of  Ijheir 
owner,  for  the,  purposes  of  taxation  and  give 
them  a  Bitus  of  their  own.  iVVhile  this  opin- 
ion pertains  to  stock  in  a  national  bank  .and 
sustains  the  validity  of  aif  Illinois  law  per- 
taining thereto, '  it  recognize^  thi^t  the  situs 
of  corporate  siock  for  the  purposes  of  taxa- 
tion is  a  proper  subject  of  legislation.  At 
page  499  (i2  IT.  S.  (t.  ed.)  189 );  the  court 
says: 


"Personal  property,  in  the  absence  of  any 
law  to  the  contrary,  follows  the  person  of 
the  owner,  and  has  its  situs  at  his  domicile. 
But,  for  the  purposes  of  taxation,  it  may  be 
separated  from  him,  and  he  may  be  taxed 
on  its  account  at  the  place  where  it  ^s  actual- 
ly located,  lliese  are  familiar  principles, 
and  have  been  often  acted  upon  in"  this  court 
and   in  the  courts  of  Illinois.     ... 

Shares  of  stock  in  National  Banks  are  per- 
sonal property.  They  are  made  so  in  express 
terms  by  the  act  of  Congress  under  which 
such  banks  are  organized.  They  are  a  species 
.of  personal  property  which  is,  in  one  sense, 
intangible  and  incorporeal,  but  the  law  which 
creates  them  may  separate  them  from  the  per- 
son of  th^'ir  owner  for  the  purposes  of  taxa- 
tion,, and  give  them  a  situs  of  their  own. 
.  .  .  It  is  conceded  that  it  was  within 
the  power,  of  the  St$ite  to  tax  the  shares  of 
non- resident  shareholders,  at  the  place  where 
the  bank  was  located^  but  it  is  claimed  t^iat 
under  the  constitution  of  the  State  resident 
slia^cholders  .could  only  be  taxed  at  the  places 
of  their  residence.  .  „ 

•  [225]  But  it  is  fW;id,to.b^  &  violation  of  the 
oonstitutionaji,  rule  «f  uniformity,  to  compel 
th^  owner  of  9k  bank  .sharg  to  submit  to  taxa- 
tioA  for  this  part  of  l^|s  prx»perty  ,at  a  place 
Othei;  t\^n  )iis  j:jes;dence,  .beoause  other  resi- 
dents are  taxed  for  their  personal  property 
.where  th^y  ^esidek,  It  is,.a  ;suffi(^ent.an8wer 
to  this  . proposition. to  say  that  all  persons 
owniug.tlie  same  kind. of  pjrpfierty  are  taxed 
afr  h«  i9ita^edM  ^  .  .  :  •  . 
-  We  have  not  'felt  .oalled  upoB  to  consider 
whether  the-  General  Assembly  CQuld,  luider 
the  provisions'  of  the  act  of  Congress,  provide 
for  the  taxa^on  of  shareholders  at  any  othier 
place  within  the  State  than  that  ia- which  the 
bank  is  kxiated.  It  is  Sufficient  for  the  pur- 
poses of  this  case  that  it  might -tax  them 
there/'  ,  .    ..   . 

Tit  Wright  ▼.  Southwestern  R.  Go.  64  iOn. 
tS8,'it  was  held  that  l^e  sitiis  of  stock  in  a 
railroad  company  whose  road  lies  outside 
of  the*  state  of  ^ Georgia  is  in  tiie  state  \^h€iiB 
^the  road  lies^  'and*  thst  although^  held  by  a 
resident  of  Georgia,  it  wins  not  taxable  there. 
Later,  in  Georgia  R.  etc.  Co.  ▼.  Wright,' 124 
Ga.  d9i5,  53  S:  E.  251,  it  wtis  held. that  by  an 
act  of  the  legislature  approved  aiter  the 
former  opinidn  that  •  the  fornter  decision 
ceased  to  be  the  law,  and  for  the  purposes 
of  taxation  that  the  later  act  fi^ed  the 
st^us  of  such- stock  held  by  residents  of  tiiat 
9t«te  in  Georgia,  for  which  rekson  it  was 
properly  taxable  there.  The  substance  of  hoth 
opinions  material  to  the  present  c^wtrovefsy 
is  theit  reoognitipii  that  the  situs  of  sn6h 
stock  for  the  purposes  of  taxation  la  subject 
to  legislative  control.  The  latest  declara- 
tion of  that  court  upon  the  subject  appears  to 
be  in  the  Georgia  R.  etc.  Co.  v.  Wright,  125  Ga. 
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589,  54  S.  E.  54,  where,  in  commenting  upon 
this  siibject,  at  page  595,  the  court  says: 

''The  value  of  the  shares  depends  upon  the 
value  [226]  of  the  property  of  the  corpora- 
tion which  issues  them.  Their  situs  for 
taxation  is  within  limits  subject  to  legisla- 
tive declaration.  The  legislature  may  have 
even  the  right  under  our  constitution  to  de- 
clare that  the  sUus  for  taxation  of  shares 
of  foreign  stock  held  by  a  resident  of  Georgia 
is  not  in  Georgia,  but  they  clearly  have  the 
power  to  declare  that  shares  of  such  stock 
have  a  situs  for  taxation  in  this  State." 

In  commenting  upon  the  answers  to  be 
made  by  taxpayers,  the  court  at  page  596 
(54  S.  £.  55),  says: 

''If  the  question  calls  for  the  disclosure  of 
property  which  has  an  intrinsic  value  and  is 
located  within  this  State,  then  of  course  the 
property  must  be  taxed,  for  the  constitution 
imperatively  requires  that  this  shall  be  done. 
If,  however,  there  is  no  question  which  com- 
pels the  taxpayer  to  disclose  the  ownership 
of  that  which  has  no  situs  for  taxation  with- 
in this  State,  or  which  has  no  taxable  value, 
when  there  is  no  legislative  declaration  to 
that  effect,  then  the  absence  of  the  question 
indicates  a  legislative  intent  not  to  declare 
taxable  that  which  has  no  intrinsic  value, 
but  which  becomes  taxable  merely  as  a  re- 
sult of  a  law  declaring  it  tb  have  a  taxable 
value.** 

In  Smith  y.  Ramsey,  54  N.  J.  h.  546,  24 
Atl.  445,  it  was  held  that  stocks  in  foreign 
corporations  owned  by  residents  of  New  Jer- 
sey were  exempt  from  taxation  under  ^e 
laws  of  thai  state.  To  the  same  effect  are 
State  v.  Bentley,  23  N.  J.  L.  532^  State  y. 
Braniii,  23  N.  J.  L.  4«4:  State  t.  Jones,  38 
K  J.  Li  83;  De  Baun  v.  Smith,  55  N.  J.  L. 
no,  25  Atl.  277;  State  v.  RUnyon,  41  N.  J.  L. 
98;  Jersey  City  Gaslight  Co,  t.  Jersey  City, 
46  N.  J.  L.  194. 

These  cases  are  based  upon  the  theory 
that  a  tax  on  the  eorposate  property  and  on 
the  stock  of  the-  eorporatiod  are  identical, 
and  was  thus  recognized  by  the  legislature 
[227]  in  its  acts  which  exempt  from  taxa- 
tion the  stock  of  foreign  corporations  held 
by  resident  taxpayers. 

In  People  ▼.  CampbeU,  138  N.  Y.  543,  34 
N.  £.  870,  20  L.R.A.  453,  it  was  heM  that 
stocks  in  foreign  corporations  owned  by  resi- 
dents of  that  state  was  capital  employed  out 
side  the  state  and  was  not  subject  to  taxa- 
tion. In  commenting  at  page  546  (34  X.  £. 
371,  20  L.RJ^.  453),  it  is  said: 

''The  stocks  which  the  relator  took  in  oom- 
{»anie8  organized  outside  of  this  state  stood 
for  so  much  of  the  relator's  capital,  invested 
outside  of  the  state.  It  took  a  portion  of  its 
capital  to  wit,  a  portion  of  its  patent  rights, 
and  employed  it  outside  of  the  state  to  pur- 
chase those  stocks.    Its  property  in  those  cor- 


porations, represented  by  its  shares  of  stock 
was  outside  of  this  state,  and  was  in  no  sense 
employed  here.  Those  stocks  had  no  situ$ 
here  and  were  not  taxable  here  under  any 
'system  of  taxation  which  has  over  existed  in 
this  state." 

Ill  is  appears  to  have  always  been  the  rule 
in  New  York  State. — ^People  v.  Yax  Com'rs, 
64  N.  Y.  541;  People  v.  Wemple,  133  N.  Y. 
323,  31  N.  E.  238;  People  v.  Wemple,  129 
]^.  Y.  558,  29  N.  E.  812;  People  v.  Tax  ComH 
4  Hun  595 ;  People  v.  Tax  Com'rs,  23  N.  Y. 
224;  People  v.  Gardner,  51  Barb.  352;  People 
v.  Tax  ComVa,  5  Hun  200.  The  latest  New 
York  case  called  to  our  attention  is  People  t. 
Knight,  173  N.  Y.  255,  65  N.  E.  1102. 

Stock  in  two  foreign  corporations  were  pur- 
chaBed  by  a  domestic  corporation  by  an  issue 
of  bonds,  the  stock  was  also  pledged  to  a 
trust  company  (a  resident  of  that  state)  as 
collateral  for  the  payment  of  the  bonds,  held, 
it  was  not  subject  to  tax.  In  commenting  at 
page  260  (65  N.  E.  1103),  the  court  said: 

''This  stock  was  part  of  the  relator's  capital 
or  [228]  general  assets.  Both  companies  are 
foreign  corporations,  the  former  being  partly 
within  and  partly  without  the  state  and  the 
latter  entirely  without  the  state.  .  .  .  The 
relator  being  the  owner  of  these  stocks,  they 
constituted  part  of  its  capital,  but  that  part 
of  its  capital  was  not  employed  within  thii 
state',  and  so  this  court  has  held.  (People  v. 
Campbell,  138  K  Y.  543,  34  N.  E.  370,  20 
L.R.A.  453 ;  People  v.  Wemple,  148  N".  Y.  690, 
43  N.  E.  176.)" 

The  case  of  State  y.  Kidd,  125  Ala.  413, 
28  So.  480,  affirmed  by  the  Supreine  Court  of 
the  United  States  (188  0.  S:  736,  23  S.  Ct. 
401,  47  tr.  S.  (L.  ed.)  669),  recognizes  that 
the  situs  of  corporate  stock  for  the  purposes 
of  taxation  is  a  matter  that  can  be  fixed  by 
legislation;  its  holding  is  that  unless  fixed 
by  statute  its  situs  for  the  purposes  of  taxa- 
tion is  at  the  domicile  of  the  owner.  Other 
cases  which  sustain  our  conclusion  in  this 
respect  are. — Dundee  Mortgage,  etc.  Co.  v. 
{School  Dist.  No.  1,  19  Fed.. 359;  Savings,  etc. 
iSoc.  V.  Multnomah  County,  169  U.  S.  421,  18 
S.  Ct.  392,  ii  U.  S.  (l*.'ed.)  $03;  Mumford 
V.  Sewalf,  11  Ore.  67,  4  PIbic.  585,  60  Am. 
Rep.  462;  Pul1man*s  Palace  Car  Co.  ▼.  Penn- 
sylvania, 141  U.  S.  19,  11  S.  Ct.  876,  35  IT. 
S.  (L.  ed.)  613;  Coe  v.  Errol,  116  U.  S.  517, 
6  8.  Ct  476,  29  U.  S.  (L.  ed.)  715;  Detroit 
V.  Board  of  Assessors,  91  Mich.  78,  61  N.  W. 
787,  16  L.R.A.  69;  Thompson's  Commentaries 
on  Corporations,  vol.  2,  §  2846;  Chesebron^rh 
V.  San  Francisco;  153  Cat.  559,  06  Pac.  288: 
Gillespie  v.  Gaston,  67  Tex.  599,  4  S.  W.  248. 

We  are  not  Intimating  that  the  state  can- 
not tax  stocks  of  foreign  corporations  held  by 
its  residents  and  eliminate  it  from  that  of 
domestic  corporations  except  as  it  is  har- 
dened by  the  taxes  upon  the  property  of  the 
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corporation;  that .  q^uestion  is  not  before  us. 
In  soine  states  [2^]  such  laws  have  been 
sustained  but  the  eases  thus  holding  are 
baaed  vpon  statutes  to  that  effect,  or  to  the 
absence  of  any  statute  fixing  their  .aitua  when 
they  are  made  ^tha  subject  of  ^xation  by 
either  constitutional  or  statutory  provision. 
State  y.  Kidd,  125  Ala.  413,  28  So.  480; 
Kidd  V.  Alabama,  188  U.  S.  730,  23  S.  Ct. 
401,  47  U.  S.  (L.  ed.)  609;  Wright  v.  LouU- 
ville,  etc.  R.  Co.  195  U.  S.  219,  25  S,  Ct.  16, 
49  U.  S.  (L.  ed.)  167;  Bradley  vi  Bauder,  36 
Ohio  St.  28.  38  Am.  Rep.  547 ;  Lee  v.  Sturges, 
46  Ohio  St.  153,  19  N.  E.  560,  2  L.kA.  556; 
Sturges  V.  Carter,  114  U.  S.  511,  5  S.  Ct. 
1014,  29  U.  S.  (L.  edi)  240;  San  Francisco  v. 
Fry,  63  Cal.  470;  San  Francisco  v.  Flood,  64 
Cal.  504,  2  Pac.  264;  Seward  v.  Rising  Sun, 
79  Ind.  351;  Com.  v.  Lovell,  126  Ky.  491,  101 
S.  W,  970. 

We  cannot  agree  that  the  proviso  to  section 
6687,  supra,  when  applied  to  stocks  of  for- 
eign corporations  is  in  conflict  with  ihe  con- 
stitution wherein  it  provides  that  all  laws 
exempting  from  taxation  property  other  than 
that  mentioned,  shall  be  void.  Stocks  in  foir- 
eign  corporations  are  no  more  potential  than 
those  in  donaestic  corporations,  and  if  this 
section  conflicts  with  the  constitution  when 
applied  to  stocks  in  foreign  corporations,  it 
must  in  many  cases  fall  when  applied  to 
those  in  domestic  corporations^  In  addition 
to  the  authorities  which  hqld  that  for  the 
purposes  of  taxation  the  siiua  pi  stock  in 
both  foreign  and  domestic  corporations  is  a 
matter  which  can  be  regulated  by  legislation, 
others  di^loae  that  such  regulations  are  in 
no  sense  an  exemption  of  any  jproperty  from 
taxation.  It  is  common  knowledge  that  when 
our  present  revenue  law  was  enacted,  we  had 
in  this  atate,  and  probably  always  will  have, 
many  domestic  as  well  as  foreign  corpora- 
tions, with  all  their  property  within  the 
state,  many  domestic  corporations  with  prac- 
tically no  property  within  the  state,  others 
of  each  clai^  with  [230]  part  .of  their  prop- 
erty within,  and  part  without  thei  state.  The 
stocks  of  some  of  these  corporations,  both 
foreign  and  domestic,  are  all  held  by  residents 
of  this  state;  in  others,  all  by  non-residents; 
in  others^  part  by  residents  and  the  remain- 
der by  nqn-reaidents.  It  follows  that  if  the 
failure  to  tax  the  stop)c  of  a  foreign  corpora- 
tioii  held  by  i:e8idents  woulct  create  an  exemp- 
tion within  the  meaning  of  the  constitution 
becnuse  it  has  no  property  within  this  state, 
it  would  apply  as  well .  to  the  stock  of  a 
domestic  corporation,  when  its  property  is 
without  the  state.  Other  illustrations  could 
be  niade  which  disclose  the  unjustne^is  of 
such  a  position  in  making  it  double  taxation, 
etc., .  for  instance,  where  the  property  of  a 
foreign  oorppration  is  all  within  this  state; 
in  such  eas^  when  the  stock  is  owned  here, 


t^es  would  be  paid  upon  both,  while  the 
domeistic  corporation  and  its  stockholders  res- 
idents of  this  state  with  practically  all  its 
property  without  the  'state,  would  pay  no 
taxes  upon  either  its  stock  or  property  in  this 
state  and  only  upon  its  property  in  the  for- 
eign jurisdiction. 

Our  constitution  j)rovides  that  all  taxes 
shall  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  shall  be  levied 
and  collected  under  general  laws  which  shiill 
prescribe  such  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property 
real  and  personal.  .  If  the  position  that  Sec- 
tion 5687,  supra,  creates  an  exemption  when 
applied  to  ^took  in  a  foreign  corporation  is 
correct,  it  would  equally  apply  to  stock  in 
many  domestic  corporations  for  city  ahd 
county  taxes.  Stocks  owned  by  a  resident  of 
one  city  and  county,  when  the  domestic  cor- 
poration and  all  ltd  property  is  situate  in 
another  city  and  county,  is  not  taxed  to  the 
owner  at  the  city  and  county  of  his  residence, 
and  pays  no  taxes  there  foi^  dity  and  county 
puirposes.  If  tlie  corporation  arid  its  property 
[231]  are  situate  outside  of  any  city,  although 
the  owner  of  the  stodk  is  a  resident  of  a  city, 
he  pays  no  city  tak  thierebn  at  all,  and  while 
we  concecie  that  the  liihits  of  a  city  or  county 
are  different  ^rom  '^tate  lines,  yet  to  this 
extent,  if  it  is  an  exemption  of  personal  prop- 
erty prohibited  by  the  constitution,  the  result 
would  be  the  same  when'applied  to  such  local 
taxes;  bi^i'  We  canAot  agree  that  it  is  an 
exemption  within  the  meaning  of  the  consti- 
tution. Counsel  overlook  the  latter  part  of 
this  section  wherein  it  provides  that  the  legis- 
lature shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of 
all  property  real  and  personal.  This  is  what 
the  legislature  has  attempted  by  providing 
that  corporate  stock  shall  be  deemed  to  rep- 
resent corporate  property,  etc.  ITiis  is  a  reg- 
ulation for  the  purpose  of  taxation  and  is 
of  that  class  contemplated  by  the  constitu- 
tion.—Stanley  V.  Little  Pittsburg  Min.  Co.  6 
Colo.  415;  Arapahoe  County  v.  Rocky  Moun- 
tain News  Printing  Co.  15  Colo.  App.  189, 
61  Pac.  494;  Carlisle  v.  Pullman  P.  C.  Co.  8 
Colo.  320,  7  Pac.  l64,  54  A:m.  Hep.  553; 
Arapahoe  County  v.  Denver  Union  Water  C^. 
32  Colo.  382,  76  Pac.  1060;  In  re  Taxation  of 
Mining  Claims,  9  CoTo.  635,  21  Pac.  476;  Peo- 
ple V.  Henderson,  12  Colo.  369,  21  Pac.  144; 
Ames  V.  People,  26  Colo.  83,  56  Pac.  650; 
American  Refrigerator  Transit  Co.  v.  Adams, 
28  Colo.  119,  63  Pac.  410. 

A  somewhat  similar  regulation  ia  that 
which  provides  for  the  deduction  of  debts 
from  credits  In  the  case  of  the  individual  tax- 
payer. Such  deductions  might  be  considered 
as  meaning  an  exemption,  but  it  has  generally 
been  accepted  as  constitutional,  as  being  a 
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Whether  the  owner  resides  where  the  corpo- 
ration h  organized  or  takes  them  to  another 
state,  all  of  .the  essential  incidents  of  per- 
sonal property  attach  to  them  in  his  hands. 
If  he  is  wrongfully  deprived  of  them,  he  may 
maintain  an  action  for  their  conversion,  as 
he  would  for  the  conversion  of  a  horse  or  a 
promissory  note.  J>oyle  v.  Burnfi,  123  la. 
488.  If  he  dies  intestate,  their  distribution 
to  his  heirs  is  governed  by,th^,  J^w  of  his 
domicile,  and  not  by  the  law  of  the  corporate 
domicile.  McK^en  t.  Northampton  County, 
40  Pa.  St:  519,  88  Am.  Dec.  515.'  If  such 
shares  be  personalty  in  the  nattlre  off  chosd 
in  action,  representifag  valuable  rights  per- 
sonal to  the  owner,  no  good  reason  can  be 
assigned  why  they  should  not  be  governed  by 
the  usual  rule,  which  mikes  such  property 
taxable  at  the  owner's  domicile.  With  but 
very  little  discord  in  the  cases,  Mlve  as  objec- 
tion has  been  occasionally  made  in  academic 
discussions,  such  taxation  is  upheld  by  all  of 
the  courts.  .  .  .  True  it  is  that,  in  grant- 
ing a  charter  or  in  providing  a  general  law 
for  the  organization  of  corporations,  the  Leg- 
islature may  reserve  the '  right  to  tax  th6 
shares  of  stock  direct  to  the  corporation,  as 
is  done  by  our  own  statute  with  Reference  to 
state  banks ;  and  by  force  of  the  statute  itk 
such  cases  the  situs  of  the  ^shares  foi*  taxation 
by  such  state  remaina  '  in  the  place  of  the 
corporate  domicile,  without  regard  to  the  res- 
idence of  the  holder  i  but  in  the  absence  of 
such  restriction  the  btite  has  no  power  to  lay 
a  tax  upon  shared  own^d  by  persons  residing 
out  of  its  territorial  jurisdiction;  ,  .  ,  IV 
is  urged,  however,  thdt  even  if  the  general 
rule  be  conceded  to  be  as  stated,  still,  where 
the  effect  of  it^  application  is  to  impose 
double  taxation,  the  courts'  will  refuse  to 
apply  it.  Few  will  be  disposed  to  deny  that 
double  taxation,  within  the  propier'  metming 
of  that  expression,  is  not  favored  iii  law. 
.  .  .  But  the  trouble  with  the  appellee'd 
case  is  in  the  fact  that  the  taxation  which 
they  are  here  resisting  is  not  double  within 
the  rule  to  which  they  appeal.  Each  state  is 
sovereign  within  its  own  territorial  jurisdic- 
tion, and  its  power  to  tax  any  and  all  prop- 
erty therein,  except  such  as  is  in  actual  tran> 
sit  through  it,  cannot  be  taken  away,  limited, 
or  lessened  by  the  act  of  the  taxing  authori- 
tfes  of  any  other  state.  .  .  .  When  a  stiite 
finds  property  within  its  jurisdiction,  it  19 
not  necessary,  before  taxing  it,  to  investigate 
and  ascertain  whether  anv  other  state  has 
already  taxed  it  or  asserts  the' right  ao  to  do; 
and  if  it  happens  that  two  or  more  juriadic- 
tions  have  levied  a  tax  upon  the  same  item 
or  description  of  property  for  the  same  period 
it  is  not  double  taxation  within  the  eondem-* 
nation  of  the  law.  A  double  taxAtion,  ob^ 
noxious  to  the  rule,  is  where  the  sMond  or 
additional   burden  is   imposed   by  the  Mtme 


sovereignty  which  imposed  the  first."    In  Ap- 
peal Tax  Court  v.  -Gill,  60  Md.  377,  the  court 
said:    **The  property,  owned  by  a  shareholder 
in  a  corporation,  is  so  different  and  distinct 
from  the  property  owned  by  the  corporation, 
that  ^  distinctive  character  is  not  affected 
by  the  nature  of  the  property  of  the  corpo- 
ration.   The  property  of  the  corporation  may 
be   w^holly   real    estate.      The   shares  of   its 
stock  are  personal  property  only.    .    .    .    The 
necessary  concilusion  ^ould  seem  to  be,  that 
shares  in  a  corporation,  incorporated  by  an- 
other state,  owned  by  residents  of  this  state, 
constitute  a  separate  and   special   property, 
belonging    to    the    respective     shareholders, 
wholly  distinct  from  the  capital  of  the  cor- 
poration, and  from  the  property  in  which  that 
capital  is  invested.    %     .     .     The  most  com- 
plete proof  that  the  property  belonging  to 
the  corporation,  and  the  shares  in  such  cor- 
poration in  the  hands  of  the  holdera  of  sneh 
shares,  are  distinct  and  separate  properties, 
is   the   conclusion    reached   by   the   Supreme 
Court  of  the  United  States  in  the  recent  caee 
of   Farringtbn   V.   Tennessee,   95   U.   S.  687 
r24  tJ.  S.    (L.  ed.)   560],  that  the  property 
of  a  corporation  and  the  shares  of  a  corpon- 
tion  may  both  be  taxed'  in  the  hands  of  their 
respective  owners,  by  the  state  in  which  sach 
corporation  hak  lis  situs,  and  in  which  also 
audi  shareholders  reside,  and  that  such  taxa- 
tion   is   ndt   double.     In   that   case   it  wis 
declared  to  Ibe  'settled  beyond  doubt,'  that  a 
tax  upon  a  corporation  was  a  different  tbrnf 
from  a  tsA  upon  the  individual'  shareholders 
of  stock  in  the  Corporation;  that  the  prop- 
erty of*  the  corporation,  and  the  shares  of 
stock   of  that  corporation   in   the  hands  of 
stockholders   were   different    properCfes,   and 
wer6  consequently  distinct  subjects  for  taxa- 
tion; and  that  an  exemption  of  the  one  vas 
not  itself  an  exem][)tion  of  t^e  other,  nor  the 
taxation  of  the  one  4  tax  upon  the  other  in 
such  a  sense  as  to  inrterfere  with  any  exemp- 
tion  the   latter  might   have  ftom   toxatioo. 
The  ruling,  thus  made,  has  been  affirmed  in 
the  recent  case  of  Dewing  v.  Perdldiries,  M 
IT.  a  196  [24  U.  S.  (Lr.  ed.)  656].    If  sbarei 
of   stock   in  a  corporation,  incorporated  by 
this  state,  owned  by  a  shareholder  residing 
in  this  state,  constitute  a  property  oepailite 
from   that   owned   by   the   oorporatioii,   and 
are  liable  to  taxation  as  the  property  of  such 
shareholder,  whether  the  property  of  the  cor- 
poration be  taxed  by  this  state,  or  not,  it 
certainly.. follows  that  .sharea  of  stock,  in  a 
cqrppratti<^  inoorjioi^ted  by  anotlier  sUte  ar^ 
when  owned  by  a  resident  of  this  state,. liaMe 
to  taxation  by  this  state,  whether  the  prop- 
erty of  such  non-resident  corporation  be  taxfd 
by  the  state  in  whloh  it  has  its  situs*  or  not* 
So  in  State  v.  Nelson,  107  Minn.  319,  119  X. 
W.   1058,  the  court  said:      ''The  sUtut^  in 
question  dotfs  Bo]t  violate  the  Biandate  of  our 
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coni»titution  ai^  to  ujniformlty  and  equality  in 
taxation  nor  deny  to  a  resident  holder  of 
Bliares  of  stock. in  a.. foreign  corporation  the 
equal  protection  .of  •  the  law9,  in  that  such 
stock  is  taxed,,  but  stock  of  a  domestic  corpo- 
ration is  no^.  The  cpnstlt^^tional  provisions  of 
this;  state  as  to  .equality  and  uniformity;  of 
taxation  have  Reference  only  to  property  with- 
in this  state,  and  neither  the  statutes  ol  an-, 
other  state  nor  the  actionot.its  taxing  officers 
can  affect  the  qu£|stion.  In  the.  case  of  a. 
stockholder  in  adpniestic  cprpqratioii,  he  is^ 
taxed  in  this  .state  on  his.interestt  in  the  cor- 
poration when  the  corporation  pays  the  tax 
on  its  property;;  but  in  the  case  of  a  foreign 
corporation,  a  resident ,  hp],der  of  its  stock  is 
not  and  cannpt  be  taxed  in  t^is  state  qn  his 
interest  in  the  property  of  such  corporation, 
except  by  t^ing  therein  his  shares  of  stock., 
The  ret^ult  ^  that  each  of  such  stockholders 
is  taxed  once,  and  once  only,  on  his  property 
within  the  jBtate,  and  that  the  statute,  elimi- 
nating  the  laws  and  acts  of  taxing  officers 
of  other  states,  is  equal  and.  uniform  in  its 
operation  as, to  persons  and  property  within 
the  state.  Similarly  it  was  said  in  Bradley 
V.  Bander,  3d  Ohio  St.  28,  38  Am.  Rep,  547, 
*'The  argument,  is :  that  the  capital  of  the 
corporatiQn  is  investfjd  in  property  which  is 
taxed  iu  the  name  of  the  corporation,  .and 
that  the  shares  in  the  capital  stocky  when, 
owned  by  ij;i4ividualfiy  only  represent  propor- 
tions in  tl^e  ownership  of  such  property,  and 
henoe,  to  tax  the.  shi^res  .in  anpther  mode 
ol  taking  the  .property  of  the  corporation,, 
and  that  a  tax  upon  \>o\^,  although  the  tax 
upon  one  la  imposed  by  another  state,  violates 
the  rule  or  principle  ol  equality,  established 
by  the  constitution.  This  argun^ent^  however 
plausibly  it  seems,  has  never  met  withi  favor 
from  the  courts.  Double  taxation,  in  a  legal 
sense,  does  not  .exist,  imless  the  double  tax 
is  levied  upon  the  same  property  within  the 
same  jurisdiction.,  Here  the  property  owned 
by  the  plaintiflEs  is  not  only  not  the  same 
as  that  owned  by  the  corporation,  but  it^ 
situs,  so  far  as  shares  of  stock  are  capable 
ol  one»  is  in  a  different  state." 

It  is  .peronissible  for  a  state  to  tax  the  siock 
of  a  foreign,  eorpori^tion  own/?ji  within .  its 
borders  apd  exempt  from  taxation,  the  stock 
of  a  domestip  corporatipn.  Kidd  v.  ^abama^ 
18»  U.S.  730,  23  S,  Ct,  401,  47  U.  S.  (L,  ed.) 
669,  wherein  it  was  said;.  "We  see  nothing 
to  prevent  a  state  from  taxing  stqck  in  s6m§ 
domestic  corporaUoi^'s  ^^^  leaving  .stock  in 
others  untaxed  on  ^e  ground  that  it  taxes 
the  property  and-  franchipeaol  the  Jatter  to 
an  amount  that  imposes  indir^tly  a  prqpor: 
tional  burden,  on  the;  stock.  .  ^^l^n  we  come 
to  eerporations  lormed  and  Having  their  prop- 
erty and  business  elsewhere,  t^e.^tate  must 
tax  the  stpck  held  within, t^e  state  if  it  is 
to  tax  anything,  and  we  now  are  assuming  the 


right  to,  tax  anything,  and  we  now  are  as- 
suming the  right  to  tax  stock  in  foreign  cor- 
porations to  be  conceded.  If  it  does  tax  that 
stock  it  may  take  into  account  that  the  prop- 
erty and  franchise  ol  the  corporation  arc  un- 
taxed, on  the  samQ, ground  that  it  might  do 
the  same  thing  with  a  domestic  corporation. 
There  is  no  rule  that  the  state  cannot  look 
beliind  the  present  net  values  of  different 
stocks.  See  American  Sugar  Refining  Co.  v. 
Louisiana,  179  U.  S.  §'9  [21  S.  Ct.  43,  45  Ul 
S.  (L,  ed.)  102].  We  say  that  the  state  in 
taxing  stock  may  take  into  account  the  {^et 
th^at  the  property  and  franchises  of  the  cor- 
porfition  are  untaxed,  whereas  in  other  cases 
they  are  ta^ed;  and  we  say  untaxed,  because 
they  are  not  taxed  by  the  state  in  question. 
The  real  grievance  in  a  case  like  the  present 
is  that,  more  than  probably,  they  are  taxed 
elsewhere.  But  with  that  the  state  of  Ala- 
bama is  not  concerned.  No  doubt  it  would 
be  a  great  advantage  to  the  country  and  to 
the  individual  states  if  principles  of  taxation 
could  be. agreed  upon  which  did  not  coi^flict 
with  each  other,  and  a  common  scheme  could 
be  adopted  by.  which  taxation  of  substantially 
the  same  property  in  two  jurisdictions  could 
be  avoided.  But  the  constitution  of  the 
United  States  does  not  go  so  far."  And. see 
Sturges  V-  Carter,  114  U.  S.  511,  6  *S.  Ct. 
1014,, 29  U.  S.  (L^  ed.)  240. 

AippHcuhiUty  of  Tax  Laws, 

GiiLXEaAii  Rule. 

According  to  tlie  great  weight  of  authority 
a  tax  law  subjecting'  to  taxation  iH  general 
terms  all  personal  property  within  the  state 
renders  shares  of  stock  in  a  foreign  corpora- 
tion owned  by  a  resident  of  the  state  liable 
to  taxation. 

United  Btates. — ^Wright  ▼.  Louisville,  etc. 
R.  Co.  195  U.  S.  219,  26  S.  Ct.  16,  49  U.  S. 
(L.  ed.)  167  (Georgia  Statute);  Central  of 
Georgia  R.  Co.  v.  Wright,  166  Fed.  163 
(Georgia' Statute). 

Atebawta.— State  v.  Kidd,  125  Ala.  413,  28 
So.  480,  overruliHg  Vamer  v.  CalhoUn,  48 
Ala.  178.. 

Ca?i/Ornt«.— San  Francisco  v.  Pry,  63  Gal. 
470;  San  Francisco  v.  Flood;  64  Cal.  604,  2 
Pac.  264;  In  re  Fair,  128  Cal.  607,  61  Pa«: 
184;  "Mackay  Y.  San  Francisco,  128  Cal.  678, 
61  Pac.  382;  Stanford  v.  San  Francisco,  131 
Cal.  34^  68  Pac.  146. 

Georgia. — Central  of  Georgia  R.  Co.  v. 
Wright,  124  Ga.  630,  53  S.  E.  207*. 

Illinois^ — Greenleaf  v.  Board  of  Review, 
184  111.  226,  66  N.  E.  295,  '75  Am.  St.  Rep. 
168. 

Kentucky. — Cbiil.  v"  Peebles,  134  Ky.  1^1> 
20  Ann.  Cas.  724,  119  S.  W.  774,  23  L.R.A. 
(N.S.)    1130. 
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Maine. — Ilolton  v.  Bangor,  23  Me.  264. 

Maryland. — Appeal  Tax  Court  v.  Gill,  60 
Md.  377. 

Massachusetts. — Dwight  v.  Boston,  12  Al- 
len 316,  90  Am.  Bee.  149;  Great  Barrington 
V.  Berkshire  County,  16  Pick.  572;  Frothing- 
ton  V.  Shaw,  175  Mass.  69,  55  X.  E.  623,  78 
Am.  St.  Rep.  476;  Haiwley  v.  Maiden,  204 
Mass.  138,  90  N.  E.  415,  affirmed  in  Hawley 
V.  Maiden,  reported  in  full  post,  this  volume, 
at  page  842;  Welch  v.  Burrill,  111  N.  E.  774; 
Bellows  Falls  Power  Co,  v.  Com.  reported 
in  full,  post,  this  volume,  at  page  834. 

Michigan. — Graham  v.  St.  Joseph  Tp.  67 
Mich.  652,  35  N.  W.  808 ;  Bacon  v.  Statt  Tax 
Com'rs,  126  Mich.  22,  85  N.  W.  307,  86  Am. 
St.  Rep.  624,  60  L.R.A.  321;  Thrall  v.  Guinev, 
141  Mich.  392,  104  N.  W.  646,  113  Am.  St. 
Rep.  628. 

Missouri. — Compare  State  v.  Lesser,  237 
Mo.  310,  141  S.  W.  888,  distinguishing  Ogden 
V.  St.  Joseph,  90  Mo.  522,  3  S.  W.  25,  which 
was  based  on  a  provision  of  a  city  charter. 

New  York. — Compare  People  v.  Tftx  ComVs, 
etc.  4  Hun  595,  affirmed  62  N.  Y.  630:  People 
V.  Tax  Com'rs,  5  Hun  200,  affirmed  64  X.  Y. 
641;  People  v.  Campbell,  88  Hun  544,  34  X. 
Y.  S.  801. 

North  Carolina, — ^Worth  v.  Ashe  County. 
82  N.  C.  420,  33  Am.  Rep.  692,  90  X.  C.  409. 

Pennsylvania. — In  re  Short,  16  P^.  St.  63, 
affirmed  in  Carpenter  v.  Pennsylvania,  17 
How.  456,  15  U.  S.  (L.  ed.)  127;'McKeon  v. 
Xorthanipton  V:oun\v,  49  Pa.  St.  519,  88  Am. 
Dec.  615;  Whitesell  v.  Northampton  County, 
49  Pa.  St.  626, 

Rhode  Island. — Dyer  v.  Osbprne,  11  R.  I. 
321,  23  Am.  Rep.  460;  Rhode  Island  Hospital 
Trust  Co.  ▼.  Tax  Assessors,  25  R,  I.  3>)3,  o'* 
Atl.  877. 

Tennessee. — Compare  McKennon  v.  ^IcFall, 
127  Tenn.  393,  155  S.  W.  158. 

yir^mia.-— Allen  v.  Com.  98  Va.  80,  34  S. 
B.  981. 

The  argument  adduced  against  the  taxabili- 
ty of  aharef-  in  a  foreign  corporation  is  that 
since  the  property  of  the  corporation,  and  iji 
many  cases  its  stock,  is  taxed  at  its  domii-il, 
a  construction  exempting  the  stock  is  required 
to  prevent  a  double  taxation.  In  answer  to 
siich  a  contention  it  was  said  in  Dwight  v. 
Boston,  12  Allen  (Mass.)  316,  90  Am.  Dec. 
149:  "But  our  whole  system  oi  taxation^ 
as  established  and  practiced>  is  to  disregard 
the  liability  of  shares  in  foreign  corporations 
to  taxation  in  the  states  where  they  are  situ- 
ated. Thus  shares  in  foreign  railroad  corpo- 
rations held  by  citizens  of  this  state  are 
fully  taxed  here,  and  no  deduction  is  made 
for.  any  taxation  to  which  the  cx>rporation!<i 
are  subject  in  the  states  where  they  are 
situated.  So  it  is  In  regard  to  shares  hi^ld 
by  our  citizens  in  banks,  insurance  companies; 
and  other  moneyed  corporations,  situated  in 


other  states.  Such  shares,  when  held  by  onr 
citizens,  are  here  treated  as  so  much  personal 
estate,  following  the  person  of  the  oiKner. 
and  taxable  at  their  full  value  in  this  com- 
monwealth, regardless  of  what  may  be  the 
foreign  law  as  to  taxation  of  the  capital 
or  any  part  of  it  elsewhere.**  So  in  Holton 
V.  Bangor,  23  Me.  264,  the  court  said:  "H  a 
person  chooses  to  employ  his  risible  and 
tangible  personal  property  within  a  juris- 
diction, where  h^  has  no  domicil,  thereby 
receiving,  it  may  *be,  peculiar  favor  from  its 
laws,  and  subjecting  them  to  the  cliarge  of 
its  protection,  ft  may  not  be  tinjnst  or  un- 
reasonable, that  it  should  be  subjected  to 
taxation  within  that  jurisdiction,  althongfa 
it  may  be  considered  as  fbllowing  the  person 
of  the  owner,  and  subject  to  taxation  there 
al^o.  The  state  must  be  the  judge  of  its 
rights  and  duties  in  sudh  cases;  and  tiie  per- 
sons may  relieve  themselves  from  the  possi- 
bility of  a  double  burden  by  a  disposition  of 
their  property,  or  by  a  change  of  their  domi- 
cil.'* Similarly  in  the  case  of  Greenleaf  t. 
Board  of  Re\iew,  184  HI.  226,  56  X.  E,  295, 
75  Am.  St.  Rep.  168,  it  was  said:  **A  shaw 
of  stock  in  a  corporation  is  personal  estate, 
and  in  the  absence  of  any  statute  to  the  con- 
trary is  taxable  to  the  owner  as  other  per- 
sonal estate,  at  the  place  of  his  residence, 
whether  the  corporation  be  foreign  or  domes- 
tic."' In  Bacon  v.  State  Tax  Com"r»,  126 
Mich.  22,  86  K  W.  307,  86  Am.  St.  Rep. 
524,  ek)  L.R.A.  321,  the  court  said:  "W*- 
think  the  detertnination  of  this  question  i? 
for  the  legislature,  and  not  subject  to  review 
by  the  courts.  It  appears  from  the  statute 
itself  that  shares  in  foreign  corporations  are 
taxed  in  this  state  but  once,  and  the  shares 
in  domestic  corporations  or  their  representa- 
tives are  also  taxed.  The  question,  of  the 
effect  of  statutes  of  foreign  states  cannot  be 
considered,  noi*  can  such  statutes  have  anv 
effect  in  this  state  upon  the  question  of  the 
uniformity  of  the  rules  of  taxation.  The 
stock  has  a  situs  in  this  state,  and  is  subject 
to  the  control  of  the  legislature  for  the  pur- 
pose of  taxation." 

The  few  cases  which  are  contmry  to  the 
general  rule  heretofore*  stated  base  their  re- 
fusal to'  folldw  that  rtile  on  a  denial  of  the 
proposition  that  the  stock  of  a  eorporatlcm  i» 
a  property  right  of  the  stockholder  separate 
and  distinct  from  the  property  of  the  corpora- 
tion. State  V.  Lesser,  237  M6.  310,  141  S.  W. 
888;  People  v.  Tax  Com'rs,  etc.  4  Hun  695. 
affirmed  62  N.  Y.  630:  People  v.  Tax  Omi'TS. 
5  Hun  200,  affirmed  64  N.  Y.  641 ;  People  v. 
Campbell,  88  flun  544,  34  N.  Y.  8.  801:  Me- 
Kennon  V.  McFall,  127  Tenn.  893,  165  S.  W. 
1 68.  Thus  in  People  v.  Tax  Com'rs,  etc.  4  Hun 
695,  affirmed  62  K  Y.  630,  it  was  said:  **S«cli 
corporations  are  taxable,  and  we  must  pre- 
sume, in  the  absence  of  proof,  that  taxes  ia 
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their   respective   home   states,    are   dul^  ab-^* 
sessed  and'  collected  upon  their  capital  stock 
or  property.    The  stocks  in  such  corporations^ 
held  by  individuals  here,  are  simple  repre- 
sentatives of  cajpital  or  property   employed 
in  business  in  other  states,  the  title  of  which 
is  vested  in,  and  controlled  by^  the  artificial 
person  created  by  and  residing  in  such  states, 
They  represent  an  interest  wlych  ^s^pr  may. 
become- a  members)iip  in  the  corporation,  and 
evidence  of  a  right  to  participa.te  i|i  divided 
profit,  and  in  the  ultimate  dividend  of  sur- 
plus, after  the  payment  of  all  debts  and  obli- 
gations of  ihe  corporation.     The  stock  cer* 
tificates  ar6  not  themselves  the  property,  but 
are  evidences  of  the  rights  just  mentioned,' 
to  be  possessed,  enjoyed  and  enforced,  under 
and  in  conformity  with  the  laws  of  the  state 
which  created  the  body  corporate."    The  au-, 
thorities   maintaining  the,  contrary  view  aV 
to   the  nature  of  corporate  stock,  piany  o|. 
which  are  beyond,  the  scqp^'  of  the  presfliat| 
di^cusaio^  are  .coIla,ted  in  ^Morrill  vw  Bentley^i 
150  la.  677,  130. [N*.  W.  734,  wherehi  tlaia  view, 
accepted   in   most  juri^lcttlnifts   was  'tets^ly 
stated  as  follows:    'The*  expression  'shares  of' 
stock,'   when  quaKfted   by   words   indicit^ting 
number  and'Otmvrflh^ eiip»tiHlP%^«xt0ifli  ^f^ 
t^  oWnev^B  i4i terete  in  tfa^  <i6r^(toTiitt1on  prop- 
erty.   The  Int^rtest  Ih  eqti i table,  aUd  does  not' 
give  him  th'6  tigHt  of 'own^Tship  of  specific' 
property  of  tlie  corporation.  But  lip  doe^  Wn^* 
the  specific  stock  hel^  Jin  h,is  name,  and  under 
tlie  rulea  ol  .law  the  propjsrty  qI  the  corpojar 
tion  is  held  by  the  corporation,  in- trust  for- 
the  stockholders...  > It  will  be  readilyjoeen  >that 
a    share  of  stock  is  a  thing  owned   by.jj>j(bf: 
stockholder.",       .»   -      . 

The  fiact  that  .the  .foreign  corporation  has 
some  property  within  the  «tat«  on  which  it- 
pays  tobtes  does'  not  exempKlts  fttock  in  th^- 
hands  of  a  resident.  Hunt  v.  Allert  County, 
82  Kaii.  824/l(m  Pac.  106;  Com.' v..  tovell, 
125  Kv.  491,  101  S.  W,  970.  Neither  does 
ail  exemption  oX  property  in  anp.ther  statj^ 
which  is  fully  taxed  therein  /exempt  locally, 
owned  shares  in  a  foreign  corporation.'  Lockn 
wood  V.  Weston,  61  Conn.  211,  2d  Atl.'».  But 
stock  in  a  foreign  corporation  whoise  entire 
property  ii  within'  the  state  is  exempt.  See 
infra  the  subdivision  Limiiationa ,  of  Rule. 

LiMlTATlOlVB  OF  RULfi. 

If  all  the  property  of  a  foreign  corporation 
is  within  the  state  and  is-  subject  to  taxation, 
shares  of  stoek  in  that  corporation  stand  on 
the  same  footing  with  respect  to  taxation  as 
stock  in  a  domestic  corporation.  Patterson 
▼.  Wilson  County,  83  Kan.  224,  109  Pac.  790; 
Com.  V.  Ledman,  127  Ky.  603,  106  S!  W.  247; 
Stroh  V.  Detroit,  131  Mich.  109,  90  N.  W, 
1029;  Hubbard  v.  Brush,  61  Ohio  St  252,  5i5 
N.  E.  829/  A  like  rule  has  been  applied  with 
Ann.  Cas.  1916C. — 53. 


respttct  to  stock  in  a  fore^  corporation  pay- 
ing a  franchise  tax  in  the  state.  Com.  v. 
Walsb,  133  Ky.  lOa,  106  S.  W.  240,  .117  S. 
W.  3Q8. 

It  has  been  held  that  a  statutory  exemption 
of'  corporate  stock  fxK>m  taxation  is  a.pplicable'. 
to  stock  in  a'  foreign  corporation.  Tennessee 
Fertilizer  COvV.'MeFal),  128  Tenn.  646,  163  S. 
W,  806;  State  v.  Lmich,  156  Wis.  121,  144  if. 
W.  290,  And  see  the  reported  case.  In  State  v. 
Leuch,  supra,  it  was. said:  '^It  must  be  borne 
in-  mind  that  domestic  carpjrations  and  all. 
other  corporatiaas  4n  the  state'  are  by  this 
atatlite  grouped  together  and  the  same,  role 
fixed  for  all  ol  that  grotlp.  Besides,  the  legis' 
lation  of  a  state  is  presumed  to  be  regulatory 
of  persons  and  property  in  that  state  unless 
otherwise  expressed.  Black,  Interp.  of  Laws 
(2d  ed.)  pp.  91,  92,  and  cases  cited.  The 
statute  in  question  including  any  corporation 
nfii^t  incfiid^  a^  '96it\i^  <<^fpbrati<^'^<Mblk^# 
for  the  purpose  of  taxation  in  this  state. 
Indeed,  that  is  the  change  made  by  the  act  of 
1868.  The  efeiip^ioli'^s'  llJrtftJft'  Irf  the  shares 
of  domestic  corporations  and  to  the  shares 
of  foreign  'c<yr|iorationB  in  iUis  «tatej  ^oiRf6r- 
eign  corporations  gehertilly,  'and  Ho  these  two 
classes  only  when  their  property  in  this  state 
is  by.tiltf  laWs^oftKis.  stat»v,tflKed.-ill  the 
same  manner  as  individuals." 
.I?»iftt^f  pa^^Sj.tfee.contra^^^ 

taken.  Sturges  v.  C»i;t|?jc.  T\^  H^^A^J'i^ 
Si  .Ct....lQ14,  .29  U,  S.  (L.  ed.)  240  (Ohio 
Stettyte)-;  .Worthinglon  v,  Sebastian,  25  Ohjo., 
SU'  Iv  Lee  t.  "Sturges,  46  Ohio  St.  153,  19 
N.  £:;  560/  2  L.R.A.  ^56;  Lander  v.  Burioe,  65. 
Ohio  «t.  532,  63  N.  B.  69.  See  ateo  eaw 
Francisco  v.  Fry,  63  Cal.  470;  San  Ffandsco 
V.  Flood,  64  Cal.  5A4;'2'  Pac.  264;  Morril  v. 
Bentl(y,  l^e  U.  «r7,'f3(?"yr.  'W.  ^3#.'  *o"fif 
State  v.'  Kidd,  125  Ala.  413,  28  So.  "480,  jn 
lading  that^  an  exemption  ol  corporate  stocW 
applied  to  sto<^  in  domestic  corporations  only 
the  court  said:  "The  exemption  of  those 
shares,  istlkfibtlef^f^^i  I^^M^^reaao^  tha^  elset: 
where  Special  provisions  are  made  lor  taxing 
the  property  •eoid  privileges  ol  the  last  named 
corpcyrations,*  which  provisioiia  could  have  na 
application  to  fV^reign  corporations  having  no 
property  and  doing  no  business  here,  As  to 
shares  i^  them,  we  find  nothing  in  either  Code 
wHicli  should  •'be  construed  as  an  e*enrpt!onl 
By  subjecting  them  the  state  does  not  in- 
fringe its  general  policy  of  avoiding '  double 
taxation,,  for  the  property  is  not  doubly  taxed 
b¥  its  own  laws;  and  it  is  not  found,  by 
comitv  or  otherwise,  to  conform  to  laws  «lse- 
where  in  order  to  shelter  property  lifOipi  h»»T 
dens  which,  but  for  such  foreign  laws,  would 
riot  have  come  upon  it." 

A  statute  expressly  exempting  corporate 
stock  \yhich  is  taxed  in  another  state,*  Is 
applicable  to  stock  in  a  corporation  of  a 
foreign  country  which  ie  there  taxed.    Foster 
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v^.  Stevens,  «3  Vt.  176,  22  Atl.  78,  13  L.R.A. 
166. 

In  ^etc  Jersey  the  earlier  cases  supported 
the  rule  that  stock  of  a  foreign  corporation 
owned  by  a  resident  is  subject  to  taxatioli. 
State  V.  Branin,  28  N.  J.  L.  484;  State  v. 
Bentley,  23  N.  J.  L.  582;  Newark  City  Bank 
V.  Assessor,  80  N.  J.  L.  13;  Mechanics^  «tc. 
B^nk  V.  Bridges,  80  N.  J.  L.  112.  Btit  by 
the  tar  law  of  1903  such  stock  is  exempted  if 
it  Ib'  taxed  in  the  state  of  the  corporate' 
domicil.  State  v.  Ramsey,  54  X.  J.  L.  546, 
24AtL  445;  DeBaun  v.  Smith,  55  N.  J.  L- 
110,  26  Atl.  277;  Trenton  v.  Standard  F.  Ins. 
Co.- 77  N.  J.  L;  757y  73  Atl.  60«. 
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'   '  •  '  '  .    .     ' 

.'MaMachuaetts  Supreme  Judicial  Gourlr^ 
r  Spptember  16,  19X6 


■  •  1      • 


f  axutiom  -r  ^.bperty  Siibieet  —  Ktbek 
.i%  iPoreisn  Ohrpotmtion. 

'Shares  of  stock  in  a  foreign  tot^rAtioir 
are  taxable  as  property  to  the  owner, ••where 
he  ia  resident  within  the  oommonwelLlth^  al*' 
thoi49k<  the  place  of  business'  and  thp  whola 
prof>erty  of  the  corporation  are  in  another, 
jurisdiction. 

[See  note  at  end  of  thi^  case.] 
8^o.ck  i»  bov&ostie  Covjporatiom* 

T^e  ptate  of  Vermont  has  the  powe*  to  tax 
all  the  shares  of  corporations  organized  under 
its  laws,  whether  owned  by  its  residents  isft 
thos^  of  other  states  or  countries. 

[See  13  Ann.  Cas.  636.] 
Statea  —  Relatiott  «6  Ba«Ii  Other. 

The  several  states  of  the  Union'  are  foreign 
to  eadi  other,  except  so  faii  as  t^e  Ui^ited 
States-  is  the  paramount  government  as  to 
each,  binding  them  to  recogni?^  the  fraternity 
among  their  sovereignties  established  by  tlie 
Constitution  of  the  United  States. 
Tajui.tioii  ^.  Extraterritorial .  Bifeet  of 


^o  state  taxation  laws  can  have  extrater^ 
ritorial  effect,  since  each  state,  *  except  as  to 
the  United  States,  is  an  independent  sover- 
eignty, 6o  far  as'  relates  to  the- power  of 
taxation. 

Property  Subject. 

All  property  within  the  jurisdiction  of  & 
state,  which  is  capable  of  being  taxed,  may 
be  subjected  to  taxation,  .unless  exempted 
under  federal  or  state  law;  but  no  state  can 
assess  to  its  residents  a  tax  upon  their  realty 
or  tangible  personalty  in  a  foreign  jurisdic- 
tion. 
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Although  no  state  oan  give  extraterrito- 
rial  effect  to  its  laws  exempting  the  property 
of  its  subjects  from  taxation,  except  as  re- 
strained by  federal  or  state'  constitutionfll 
provisions,  its  power  as  to  the  mode,  form, 
and  extent  of  taxation  is  unlimited,  where 
the  subjects  to  which  it  applies  are  within 
its  Jurisdiction.    ' 

Bitus  of  Property. 

Shares  in  a  corporation  are  ''personal  prop- 
erty," with  its  various  incidents  and  attri- 
butes, attaching' to 'and  following  the  person 
of  the  owner  for  purposes  of  tajuttion  in  the 
jurisdiction  of  his  domicile;  his  right  of 
ownership  in  such  stock  being  a  property 
right  dif^tinct  from  the  various  contractual 
rights  to  participate  in  the  corporation's 
profits  and  assets  which  his  ownership  gives 

him. 

•        ■ 

Same. 

'Property  may  constitutionally  h^ye  a  situi 
iri' two  'different  jurisdictions  for  taxation 
purpoiies,  whett  the  nature  of  the  property 
reqihiiies^  or  pCfmits  -it,*  mieh  as  the  nature 
of  oorporaiei  stock,  since  the  federal  Coih 
stitution  4o«s  not*  prev^ni  the  conflict  of  state 
laws  wherel^.  taxation  of  the  same  property 
in  two  jurisdictipns.  is  po^fsible. 

Sluirea  in.XoiBmSitgm  GlMFpo«»tioH* 

Xhie  ^^axpj^tJMin  ^i  ahaveis  in  a  Vern»ODt  cor- 
poi;ation,  alji;eady'  ta^ed  in  Vermont  to  sueh 
corporation,  own^d  by  a.  resident  ojf  thia  juris- 
diction, is  not  unconstitutional,  9S  infringing 
the  principle  against  double  taxation  of  the 
same  propei^y;  sitiee  such  principle  is  con- 
fin^  in  operaition  to  double  taxktion  in  the 
same  jurisdiction. 

[See  net^iat  end  of  tkis' case.} 

Slune. 

Tax  Act  (St.  1909,  c.  490)  part  3,  §  41, 
provides  thftt  the!  tax  oommisaioner  ahall  as- 
certain the  market  vAlue  of  corporate  sharee, 
and  i|hall  estin^ate.  therefrom  the  fair  cash 
value  pi,  ^,1)  ttlie  sliarea  constituting  the  capi- 
ta) stock,  wliich  shall  be. taken  as  the  true 
vklue  of  each  corporation's  corporate  fran- 
chise, 'alid  that  from  such  value  there  shall 
be  deducted,'  in  the  case  of  a  domestic  busi- 
ness corporation,  the  value  of  its  property 
situated  in  another  state  or  eountry  and  sub- 
jeet  to  tassatzon  therein.  P.  S.  Vt.  c.  30,  | 
516,  .  provides  .  thait   taxes   asaeaaed   on  oor- 

S orate .  stock  of  nonresideuts  shall  be  paid 
y  tlie  corporation,  which  may  hold  such 
stock  and  the  dividends  thereon  aa  security 
for  the  payment.  A  Massachusetta  corpora- 
tion, which  owned  shares  in  a  Vermont  cor- 
poration, was  taxed  thereon,  and,  suing  to 
recover  the  tax,  contended  that  the  shares  of 
stock  which  had  been  assessed  to  it  were 
"property  situated  in  another  state  and  sub- 
ject to  taxation  therein,"  within  section  41, 
and  so  exempt  from  ti^xation.  It  is  held  that 
such  shares  were  not  such  property,  since  the 
context  in  which  the  words  occurred  in  the 
tax  law  demonstrated  that  they  referred  to 
the  kind  of  property  which,  if  owned  by  an 
individual'  and  situated  jind  taxed  in  another 
state,  would  be'  exempt  from  ta^lktion  in  this 
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common  wealth,  such  as  real  estate  and  ^'mcr- 
chandifie,  machinery,  And  animals/' 
[See  note  at  end  of  this  case.] 

Same. 

The  impOBition  of  .a  property  ta:^  upon 
shares  of  stock  in  a  Vermont  corporation, 
owned  hy  a  domestic .  corporation,  does  not 
conflict  with  the  constitutional  guaranty  of 
equal  protection  of  the  laws. 

[See  note  at  6nd  of  this  caseJ]  -    * 

Same. 

The  imposition  of  a  property  tat  upon  the 
shares  of  a  Vermont  corporation,  also  taxed 
in  Vermont,  oWned  hy  a  domestic  covpoFation^ 
does  not  confliet  with  the  provision  of  the 
federal  Constitution  providing  for  th&  giving, 
in  full  faith  and  credit  to  the  public  Acts  of 
other  states.    , 

[See  note  at  end  of  this  case.] 

Same* 

The  imposition  of  ai  property  tax  upon 
shares  of,  a  Vermont  corporation,  owned  hy  a 
domestic^  'corporation,  is  not  a  deprivation  of 
property  without  due  process  of  law.  ' 

[S^  note  at  end  of  this  case.] 


The  Imposition  of  a  pvopevty  ifjL  upon 
shares  of  a  Vermont  oorpotratMH^  already 
taxed  there,  owned  by  a  domestic  <;orporatlon, 
is  no  impairment  of  any  obligation  of  con- 
traetsi  ainoe  it  must  be  inferred  that  ihe 
tax  law  was  in  effect  befiH:e<  the  acquisition 
of  stock  by  the  wkMaestie  eorponUion., 

[Sea'Botedki.and  of  tJiia>oase^] 


The  imposition  of  a  prop«vty  tax  upen 
shares  of.  a  Vermont  conXM'aiion,'  owaed  by 
a   domi^ic  corporation,  Is  eonstitntioafch 

rSee  note  at  end  of  this  case.} 

Seearitlea  Owaedl  by.  Domestic  C^rptfHi* 
tioa. 

Tax  Act  (St.  1909,  c.  490)  part  S,  5  48, 
provides  that  every  corporation  shall  an- 
nually pay  a  tax  upon  its  franchise,  but  the 
said  tax  shall  not  exceed  a  tax  levied,  at  a 
certain  rat^  upon  an  amount  ^0  j^T,  cent,  in 
excess  of  the  value,  as  found  by'tne  tax  eom>- 
missioner,  of  its  workrf; '  strudtiites,  real 
estate,  machinery,  poles,  underground  con- 
duits. Wires,  pipes,  merchandise,  "and  sH 
securities  which  if  owned  by  a  natural  person 
resident  in  this  commonwealth 'would  be  liable 
to  taxation.*'  A  domestix:  corporation  owned 
a  bond  of  a  Vermont  corporation,  'and  con- 
tended that  such  bond  was  a  debt  due  to  it, 
and  that  if  it  were  own^d  by  a  natural  per- 
son resident  in  the  commonWeafth  who  owed 
money  in  excess  of  the  vatue  of  the  bond,  as 
the  corporation  did,  sufch  natural  person 
could  not  be  taxed  on  the  bond.  It  is  held, 
that  such  domestic  corporation,  could  be  taxed 
on  the  bond,  since  tbe  expression  of  the  stat- 


ute, "securities 'Which  if  owned  hy  a  natural 
person  resident  in  tlus  commonwealth  would 
be  liable  to.taxatipn,"  was  not  intended  to 
establish  the  same  standard  of  taxation  for 
the  corporation  as  for  an  individual;  the 
reference  to  such"  securities  being  merely  to 
determine  the  taxable  character  of  the  ieouiri- 
ties,  which,  if  they  possess  such  character, 
are  to  be  taken  into  account  in  estiaatuig 
the  value  of  the  odrporate  franchise,  •  while, 
from  its  tptaj  assets  as,  determining  such 
value,  the  corporation  is  entitled,  upon  mak- 
ing proper  return,  to  deduct  its  debts,  and 
so  cannot  have  them  deducted  a  second  time 
hy  utilizing  them,  after  they  have  reduced 
its  franchise  valne,  to  extinguish  tiie  taxa- 
ble character  of  particular  Hems  of  the  cor- 
poration's  property. 

Same. 

"Securities,"  as  used  in  Tax  Act  (St.  1900, 
e.  490}  part  d,  %  41,  providing  that, the  tax 
upon  the  ralue  ii  a  corporate  franohiae  frf  a 
domestic  buAi^^eas  ooi^p^ration  shall  not  exc^ 
a  ibaiK  levied  at.  a  certain  rate .  upon  an 
amount  20  per  cent,  in  excess  of  the  value  of 
the  works,  etc.,  "and  of  the  securities  which 
if  owned  by  a  natural  person  resident  in  this 
commonwealth  would  be  liable  to  taxation,^' 
is  a  word  af  sufflcieiitt)^  broad 'Import  to  in- 
clikde  bonds  and  otMr  evidences  of  iadebtedr 
ness. 

'  On  report  from  Supreme  Judical  Court, 
SutfoIR  c^-uiity.  .   ' 

t^etition  for  recovery  of  tax^  !Bellows  Fafis 
Power  Company,  petitioner,  and  '  Common- 
wealth defendant.  The  facts  are  stated  ih 
the  opinion.    Pistition  dismissed. 

UieKiard  7.  Fitggerald  for  pistitioner. 
Roper  Sh^rmtm  Ho^r  for  defendant. 

[52]  R0OO,  C.  J.— This  is, a  petition  under 
St.  1909,  c.  490,  Part  III,  §.  70,^or  the  xi- 
tovery  of  the  amount  of  ap.  excise  alleged  to 
have  been  excessive,  which  was  levied  upeii 
a  domestic  business  corporation  und.er  §§  41 
and.  43  of  Part  III  of  the  tax  act,  St.  1009, 
c.  490,  as  amended  by  St.  1914,  c.  198,  §  6. 
The  questions  presented  are  wh^th^r  certain 
stocks  and  bonds  of  Vermont  corporations  are 
"securities  which  if  owned  by  a  natural  per- 
son resident  in  this  Commonwealth,"  by 
§  41  "would  not  be  liable  to  taxation,"  or  by 
§  43  "would  be  liable  to  taxation,"  and  also 
whether  such  stock  is  "property  situated  in 
another  State  or  country  and  subject  to  tax- 
ation therein"  by  §  41.  The  pertinent  parts 
of  the  statute  are  printed  in  a  footnote.*' 


[52]  1  "Section  41. .  The  tax  commissioner 
shall  ascertain  from  the  returns  or  otiierwise 
the  true  market  value  of  the  sliares  o^  each 

corporation  subject  to  the  requirements  of  the 
preceding  section^  and  shall  estimate  there- 
from the  fair  cash  value  of  all  of  said. shares 
constituting  its  capital  stock  on  the  preceding 
first    day    of    April,    which,    unless    by    the 


charter  of  a  corporation  a  diflterent  method 
of  ascertaining  such  value  is  provided,  shall, 
for  the  purposes  of  this  part,  be  taken  as  th« 
true  value  of  its  corporate  friinchise.  From 
such  value  there  shall  be  deducted : 

r 

I  « 
•  ■••••  ■ 

"Third,  tn  case  of  a  domestic  business  corpo- 
ration,    the     value     of     the     works,     struc-, 


sse 


CITS  THIS  VOL.  AMN^  GAS.  1910C. 


[53]  The  pietitipner  owned  a  large  number 
of  shares  of  stock  in  a  Vermont  corporation, 
tlie  value  of  which  the  tax  comtnissioner  re- 
fused to  deduct  from  the  true  market  value  of 
the  corporate  franchise  of  the  petitioner,  for 
the  purpose  of  determining  its  excise  tax.  It  is 
contended  by  the  petitioner  that  the  tax  com- 
missiomer  was  in  error  for  two  reasons,  ( 1 ) 
because  the  stock  of  th«  Vermont  corporation 
would  not  be  subject  to  taxation  in  this  Com- 
monwealth if  owned  by  a  natural  person,  and 
(2)  because  such  stock  is  property  situated 
in  another  State  and  subject  to  taxation  there- 
in. Tliese  two  contentions  rest  on  statutes  of 
the  State  of  Vermont^  which  are  printed  in  a 
footnote.^ 

)  [54]  Plainly  these  contentions  would  hAY^ 
DO  merit  iq  law  were  it  not. for  the  special 
provisions  of  the  Vermont  statute.  It  was, 
early  decided  in  this  Oommonwealth.  thut 
shares  of 'stock  in  a  foreign  corporation  were 
taxable  as  pt'opetty  td  the  '  owner  tesid^nt 
here,  although  thie  place  of  biisihesd  and  the 
entire  property  of  the  corporation  were  in 
another  jurisdiction.  Great  Barrington  v. 
Berkshire  County  Com'rs,  Jl6  Pic^.  .  (Mass.) 
572.    Tills  principle  of  itainatipQ,;  lu^s  been  re- 


peatedly upheld,  the  latest  instance  being 
Hawley  v.  Maiden,  204  Mass.  138,  90  N.  K 
415.  That  decision  was  affirmed  in  232  U.  S. 
1,  where,  at  pages  12  and  13,  34  S.  Ct.  201,  ^ 
XJ.  S.  (L.  ed.)  477,  it  was  said  by  Mr.  Justice 
Hiighes  in  delivering  the  opinion :  "Whether, 
in  the  case  of  corporations  organized  under 
State  laws,  a  provision  by  the  State  of  in- 
corporation ftxing  the  »itps  of  shares  for  the 
purpose  of  taxation,  by  whomever  owned, 
would  exclude  the  taxation  of  the  shares  by 
other  States  in  which  their  owners  reside  is 
a  question  which  does  not  aiise  upon  this 
record  and  need  not  be  decided.^'  We  are  not 
aware  that  this  question  ever  has  been  de- 
termined by  this  coiirt  or  by  the  Supreme 
Court  of  the  United  States.  It  now  is  pre- 
sented. It  must  be  taken  as  the  settled  pur- 
pose of  our  tax  law  to  assess  to  the  owners 
resident  in  this  Common>vealth  a  tax  upon 
all  shares  of  .foreign  corporations.  It  is  pro- 
vided in  .the.  tax  act  (St.  1909,  c,  490)  ia 
Part  I,  §  2,  that  "All  property  real  and  per- 
sonal situated  within  the  Commonwealth* 
and  all  personal  property  of  the  inhabitants 
of  the  Commonwealth  wherever  situated^  uo- 
less  exempted  by  law,  shall  b^  subject  to  tax- 
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lures,  real  estate,  machinery,  poles,  under- 
ground Qondwts,  .  wires  -.  and.  <  pipes  owned 
by  it  within  the  Uommonweivlth  subject 
to  Ipcfil  taxation,  and  of  securities  which 
if  owned  by  a  natural  person  resi- 
dent in.  this  Commonwealth  would  not  be 
liable  to  taxation ;  also  ihe  value  of  its  prop- 
erty situate  in  another  State  or  country 
and  subject  to  taxation  therein.  Tliere  shall 
not  be  deducted  the  value  of  8ecutit>ieB  wUch 
if  owned  by:  a  natuml  person  sesidcait  in  this 
Commonwealth  would  be  liable  to  taxation, 
^of  shall  there  be,  deducted  tl^e  value  of  any 
shares  of  stock  of  the  corporation  itself  owned 
diri&ctfy  or  indirectly  by  it  or  for  its  benefit; 
and  the  tilx  commissioner  in  determining 
[53^  for  the  purposes  of  taxation  the  value 
of  the  corporate  franehi^  of  any  debts  of  such 
corporation  shall  not  take  into  consideration 
any  debts  of  such  corporation  unless  the  re- 
turns required  from  it  contain  a  statement 
duly  signed  and  sworn  to,  setting  forth  that 
no  part  of  sUch  debts  was  incurred  for  the 
purpose  of  reducing  the  amount  of  taxes  to 
be  paid  by  it." 

"Section  43.  [Clause  1.]  Every  corporation 
subject  to  the  provisions  of  section  forty 
shall  annually  pay  a  tax  upon  its  corporate 
franchise,  aftor  making  the  deductions  pro- 
vided lor  in  section  forty-one,  at  a  rftte  equal 
to  the  avera^  of  the  annual  rat«s  for  three 
years  preceding  that  in  which  such  assess- 
ment is  laid,  .  .  ,  [Clause  2.]  but  the 
said  tax  upon  the  vailue  of  the  corporate 
franchise  of  a' domestic  business  corporation, 
after  making  the  deductions  provided  for  in 
section  forty-one,  shall  not  exceed  a  tax  levied 
at  the  rate  aforesaid  upon  an  amount,  less 

said   deductions,   twenty   per  cent,  in   excess 

'  '  '  '  .* 


of  th«  value,'  as  found  by  .the  tax  eommiasisn* 
err,'  of  the  wbrks^^  dtmetures,  real  estate, 
machinery,  poies^  undergnMtMl  eoaditits,  wires 
and  pipes,  and  nerolMlndisevamL  of  secttritieft 
which  if  owned  by  a  natural  person  retideni 
ifk  'this  CommonweaUh  wquld  be  liable  to 
taxation;  and  [Clause  3.Q  the  total  amount  of 
the  .tax  tQ^  be  paid-by  sucb  corporation  in  any 
year  upon  its  property  locally  taxed  in  this 
CoiDgQfQmealih  and  .ypo;^  t;he  yaJue  of  its  cor- 
porate franchise  shall  amount  to  hot  lest 
than  one  {tenth  of  /one,  per  cent,  of  the  market 
valu^  of  its  capital  stock  at  the  time  of 
aaid  assessment  as.  found  by  the  tax  com- 
missipner. 

1  ;*Kxtracts.  f rom  chapter  30:  Public  SUt 
utea  of  Vermont... 

"Sec.  515.  Listed  how.  Shares  of  stock  in 
corporations,  except  railroad  corporations, 
shall  be  set  in  the  list  like  other  personal 
estate  to  the  owner  thereof,  in  the  town  where 
he  resides,  il  he  resides  ip  the  State,  other- 
wise in  the  town  where  the  corporation  issu 
ing  such  stock  has  its  prii^ipal  place  of 
business*.  ,. 

"Sec.  «')1G.  Tajc  on .  non-resident*8  sUk^- 
Taxes  assessed  on  such  stock  of  non-rcsideni« 
shall  be  paid  by. the  corporation,  and  it  shall 
hold  such  stock  [54J  and  the  dividends  there- 
on as  security  for  sueh  payment  and  msv 
deduct  thfr  aoMMUit  from  any  dividends  pay- 
able to  such  shareholders.'' 

"Sec.  496.  Property.  The  following  prop- 
erty shall  be  exempt  froth  taxation.    .    .    • 

"in.  Shares  of  stock  in  a  corporation  situ- 
ated in  another  State,  when  all  the  stock  of 
such  corporation  is  taxed  in  such  State  t« 
the  holders,  whether  residing  within  or  with- 
out such  State,  Or  when  the  oorpoiation  9 
taxed  in  such  State  for  all  its  stock." 
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fttioi^/*  Part  I,  §  23,  provides  that  "All 
personal  estater,  ^athin  or'irithout  the  Com- 
monwealth, shall  be  assessed  to  the  owner  in 
the  city  or  towii  in  which  he  is  an  inhabitant 
on  the  first  day"  of  April,  with  exceptions  not 
liere  material,  save  that  by  St.  1909,  e.  516, 
§  1,  ''Merchandise,  machinery  and  'animaU 
owned  by  the  inhabitants  of  this  Common- 
wealth, but  situated  in  another  State  shall  be 
exempt  [56]  Irom  taxation."  Part  I,  §  4,  pro- 
vides that  ''Personal  estate  for  the  purpose  of 
taxation  sha-U  include  .  .  .  Third,  Public 
stocks  and  securities,  .  '  .  .  •  bonds  of  rail- 
roads and  street  railways,  stocks  in  turnpikes, 
bridges  and  moneyed  corporations  within  or 
without  this  Commonwealth  .  .  ."  with 
exceptions  not  now*  of  consequence.  In  sub- 
stance, the  only  question  is  whether  these 
provisions  of  the  law,  which  plainly  include 
in  their  scope  stock  such  as  is  owned  by  this 
petitioner-  in  the  Vermont  corporation,  con- 
tact as  applied  to  such  shares  with  any 
provision  of  the  State  or  federal  constitu- 
tion. 

Vermont  has  the  power  to  tax  •  all  the 
shares  ol  corporations  organized  under  its 
laws,  whether  owned  by  its  residents  or  by 
those  of  other  States  or  countries.  Tliis  ex- 
pressly was  decided  in  Corry  v.  Baltimore, 
196  U;  S,  460,  25  S.  Ct*  297,  40  V,  S.  (L.  ed.) 
556,  and  hi  St.  Albans  V.  National  Car  Co. 
57  Vt.  68.  The  principle  was  applied  in 
Tappan  v.  Merchants'  Nat.  Bank,  19  Wall. 
490,  22  U.  S.  (L.  ed.)  189.  It  was  recognized 
in  Greves  v.  Shaw,  173  Mass;  205,  208,  53  N. 
£.  372;  Kingsbury  v.<.Chapiii,  196  Mass.  533, 
53d,  13  Ann.  •  €as.  738,  82  N.  £.  700,  and 
Kennedy  v.  Hodges,  215  Mass;  112,  114,  10-2 
N.  R-432i  ■    ^  ' 

It  may  be- urged  on  the  one  side  that  the 
nature  and  the  incidents  of  the  sharps-  of 
stoc'k  are  fhted-by  the  law  < by  which  the 
eorporttion  is  created  | '  that  the  provisions  of 
that  law' are  limitations  upon  the  essential 
ehafacteristios'  ofshat'e^  and  follow  them 
wherever  tliey  may  go;  and  that- if  the  ait ua 
of  the  ^ares  for  porpose  of  taxation  is  de- 
clared by  that  law  to  be  in  the  State  of 
its  domlcll,  that  is  an  inherent  restriction 
which  everywhere  must  be '  rec6gnized .  as  an 
ineldent  of  the  property  represented  by  the 
shares;  tlmt  this  pi'ovisionas  to  situa  for  tax 
purpotes  is  contractual  in  substance  and  mny 
be  invoiced  by  the  owner  in  exoneration  of 
liability  as  much  as  others  which  are  obli- 
gatory are  resorted  to  by  creditors  to  estab- 
lish" a  'liiihility.  Converse  v.  Ayer,  197  Mass. 
443,  453,  84  N.  E.  98  i  Whitman  v.  Oxford 
Nat.  Bank,  170  U.  S.  639,  20  S.  Ct.  477,  44 
LV  8.  (L.  ed.)  687;  that  by  virtue  of  the 
Vermont  statute  this  eito6k  is  divested  of  its 
taxable  character  as  intangible  property  and 
clothed  withUn  immovable  garment  of  tangi- 
bility located  in  Vermont  alone,  and  hence. 


that  tliese  sliAres  atand  on  the  same  footing 
as  merchandise  and  other  tactile  personal  ef- 
fects which  cannot  be  taxed  to  their  owner  in 
a  jurisdiction  other  than  that  in  whioh  they 
permanently  are,  placed.  Delaware,  etc. 
[56]  Western  B.  Co.  v.  Penaqylvaniaj  1D8  U. 
S.  341,  25  S.  Ct.  669,  40  U.  S.  (L.  ed.)  1077; 
Old  Dominion  Steamship  Co.  v.  Virginia,  198 
U.  S.  299,  3  Ann,  Cas.  1100,  25  S.  Ct.  686,  49 
U.  S.  (L.  ed.)  1059.  Expressions  by  eminent 
judges  are  laid  hold  of  as  oountenaiu:ing  the 
soundness  of  these  contentions.  It  was  said 
by  Chief  Justice  Waite  in  Tappan  v.  .  Mer- 
chants' National  Bank,  19  Wall.  490,  at  page 
499,  22  U.  S.  <U  ed.)  189.  "Shares,  of  stock 
in  national  hanks  are  personal  property. 
.  .  .  They  are  a. species  of  personal  prop- 
erty which  is,  in  one  sense,  intangible  and  in- 
corporeal, but  the  law  which  creates  them 
may  separate  them  from  the  per  son.  pf  their 
owner  for  the  purpoaea  of  taxation,  and  give 
them  a  aittia  of  their  own.  This  has  been 
done.  [Here  is  quoted  the  seotion  oi^  the*  na- 
tional banking  act  to  that  effect.]  TUis  is  a 
law  ol  the  propetrty.  Bvery  owner  takes  the 
property  subject  to  this  power  of  taxation 
under  State  authority,  and  evety  nonresident, 
by  becoming  an  owner,  voluntarily  submits 
himself  to  the  jurisdiction  of  the  State  in 
which  the  bank  JB  established  for  all  the 
purposes  of  taxation  on  account  of  his  owner- 
ship." In  Covington  v.  Covington  First  Najb. 
Bank,  198  U.  S.  100,  at  page  HI,. 25  S.  Qt. 
562,  40  U.  S.  (Ix  ed.)  963,  it  was  said  hy  Mr. 
Justice  Day,  "The  aitua  of  shares  of  foreign- 
■held  stock  in  an  incorporated  company^  in 
the  absence  of  legislation  t  imposing  a  duty 
upon  the  company  to  return  the  stock  with- 
in the  State  as  the  agent- of  the  owner,  ia  nt 
the  dotnicil  of  the  owner."  It  is  to  be  noted, 
however/ that  both  these^  cases  relate. to  shares 
in  national  banks.  •  The'  subject  of  national 
banking  is  within  the  exclusive  control  of 
Congress  and  its  mandate-  respecting  any  sub- 
ject witliin  its  sphene  ia  supreme  8,nd  binding 
upon  all  tlie  States.  The  national  bank  act 
is  explicit  as  to  the  aitua  of  shares  of  stock 
in  national  banks  lor  taxation.  These  expres- 
sions, therefore,,  wens  directed  to.  a  different 
subject  and  are  of  slight  value  in  considering 
the  present  question,  which  expressly  was  left 
open  in  Hawley  v.  Malden»  232  U.  S.  1,  13, 
34  S.  Ct.  201,  58  U.  &  (L.  ed.)  477.  See 
Grether  v.  Wright,  75  Fed.  742,  43  U.  S. 
App.  770,  23  C.  C,  A.  498.  512. 

Weighty  as  are  the  suggestions  which  have 
been  noted  above,  we  are  of  opinion  that  the 
constitutionAlity  of  the  statute  requiring  the 
taxation  of  shares;  like  .these  in  question  nivtst 
-be  sustained.  The  fundamental  ground  is 
that  the  power  to-  tax  all  property  within 
its  jurisdiction  is  4  necessary  attribute  of 
sovereignty,  and  th^t  there  is  a  certain 
quality  of  property  in  these  shares  attaching 
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to  the  person  of  the  owner  and  henee  taxable 
at  his  domicil. 

[57]  It  is  too  well  settled  to  require  the 
citation  of  anthorities  that  the  several  States 
of  the  Union  are  foreign  to  each  other  exoept 
BO  far  as  the  United  States  is  paramount  as 
the  dominating  government,  and  except  so 
far  as  they  are  bound  to  recognize  the  fra- 
ternit^r  am^ng  sovereignties  established  by 
the  Constitution  of  the  United  States.  No 
state  taxation  laws  can  have  extraterritorial 
effect.  Each  State,  so  far  as  relates  to  the 
power  of  taxation,  is  an  independent  sov- 
ereignty. It  is  nbt  concerned  with  what 
other  States  may  do  as  to  property  within 
its  jurisdiction,  which  may  be  made  the  sub- 
ject of  taxation  by  itself.  D wight  v.  Boston, 
12  Allen  (Mass.)  316,  90  Am.  Dec*  149; 
Sturges  V.  Carter,  114  U.  S.  511,  6  S.  Ct. 
1014,  29  U.  S.  (L.  ed.)  240;  Seward  v.  Rising 
Sun,  79  Ind.  351.  Bacon  v.  State  Tax  Com'rs 
126  Mich.  22,  85  N.  W.  307,  86  Am.  St.  Rep. 
524,  60  L.R.A.  321j  Judy  v.  Beckwith,  137 
la.  24,  15  Ann.  Cas.  890,  114  N.  W.  565,  15 
L.R.A.(N.S.)  142;  McKeen  v.  Northampton 
County,  49  Pa.  St.  619,  88  Am.  Dee.  515; 
State  V.  Branin,  23  N.  J.  L.  484,  496.  Bradley 
V.  Bauder,  36  Ohio  St.  28,  38  Am.  Rep.  547; 
Ogden  V.  St.  Joseph,  9^  Mo.  522,  520,  8  8.  W. 
25.  Com.  V.  liovell,  126  Ky.  491,  101  S.  W. 
970;  Stanford  V.  San  Francisoo,  131  Cal.  34, 
63  Pac.  145.  AH  property  within  the  juris- 
diction of  a  State,  which  is  capable  of  being 
taxed,  may  be  made  subject '  to  taxation  un- 
less exempted  under  federal  or  State  law. 
No  State  can  assess  to  itn  residents  a  tax  up- 
on their  real  estate  or  tangible  personal  prop- 
erty situated  in  a  foreign  jurisdietion.  Unioii 
Refrigerator  Transit  Co.  v.  Kentucky,  199  U. 
8.  194,  4  Ami.  Cas.  4«3>  26  8.  Ct.  86,  50  U.  S. 
(L.  ed.)  150.  Neither  can  any  State  give 
extraterritorial  eflTect  to  its  laws  exempting 
property  of  ite  subjects  from  taxation  in  oth- 
er jurisdictions.  But,  except  as  restrained  by 
federal  or  State  constitutional  provisions, 
**the  power  of  the  Stiite  as  to  the  mode,  form, 
and  extent  of  taxation  is  unlimited^  where  the 
subjects  to  which  it  applies  are  within  her 
jurindiction."  Kirtland  v.  HotcAikiss,  100  U. 
8.  491,  497,  25  tJ.  S.  (L.  ed.)  658. 

There  is  a  necefisary  element  of  property  in 
shares  in  corporations  which,  although  intan- 
'gible,  attaches  to  and  follows  the  person  of 
the  owner,  and  is  inseparable  from  it.  Such 
bhares  are  personal  property  and  hot  real 
estate.  They  are  subject  to  succession  ac- 
cording to  the  law-  of  the  domieil  of  the  owner. 
As  wajs  said  in  Hawley  y.  Maiden,  232  U.  8. 
1,  at  page  9;  34  8.  Ct.  201,  58  U.  8.  (L.  ed.) 
477.  "It  ifi  well  settled  that  the  property  of 
the  shareholders  in  their  respective  shares  is 
distinct  from  the  corporate  property,  fran- 
chises' and  capital  6tock,''  and  further  at  page 
12,  that  shares  of  tftoek  are  "in  the  nature 


of  contract  rights  pr  ehoses  In  action.  Mora- 
wetz  on  Corporations^  [58]  §  225."  It  wig 
held  in  Stan  wood  v.  Stanwood,  17  Mass.  57, 
in  an  opinion  written  by  Chief  Justioe  Park- 
er, that  shares  of  stock  in  a  bank  were  choaeb 
in  action.  The  principle  of  tliat  decision  ap- 
plies to  shares  of  stock  in  all  corporations. 
It  is  an  incident  of  such  shares  that  the  owner 
is  entitled  to  partieipate  in  the  net  profit:^ 
earned,  to  enforce  the  uae  of  its  icapital  for 
its  corporate  purposes,  to  restrain  abuses  of 
corporate  powers,,  and  to  receive  his  propor- 
tion of  the  'property  of  the  corporation  re- 
maining after  the  payment  of  its  debts  upon 
its  dissolution.  Van  Allen  v.  The  Assessors, 
3  Wall.  573,  584,  18  U.  8.  <L.  ed.)  229;  Far- 
rington  v.  Tennessee,  95  U.  8.  679,  6S7,  21 
U.  S.  <L.  edi)  558.  In  most  corporations  he 
has  the  further  right  in  proportion  to  hia 
ownership  to  participate  in  the  election  of 
officers  and  auoh  direction  of  the  corporate 
affairs  as  naay  be  vested  in  stockholderi. 
Certificates  of  stock  may  be  the  subject  of 
contracts  for  sale  or  exchange  under  our  laws, 
(pinion  of  Juatiees,  196  Mass.  603,  619,  621, 
85  N.  £.  545.  Our  laws  nuty  be  invoked  to 
enforce  such  contracts  and  other  property 
rights,^  Herbert  v.  Simson,  220  Mass.  480,  108 
N.  £.  65,  L.R.A.1915D  733,  as  well  aa  to 
protect  the  owner  and  'his  pro)ierty  interest 
therein  agaiiiat  theft  or  fmud.  Hia  property 
right  as  such  owner  may  be  attached  and  se- 
cured by  hia  creditors  by  reaort  to  our  oourtd. 
and  in  many  iikstanoes  doubtless  this  is  tlie 
only  way  of  reaching  such  right  in  any  juris- 
diction. This  property  right  folJk>WB  the  per- 
son of  the  owner,  has  its  situM  at  his  domi- 
eil and  is. there  taxable  r^ardless.of  any  lam 
of  a  sister  State  by  whose  authority  the  cor- 
poration itself  imay  have  :been  created* 

Certificates  ofatock.in  a  corporation  have 
other  of  the  charaeteristica  of  property.  Tbej 
may  be  converted,  like  eqrpoTeal  personai 
property.  Jarvis  v.  Bogera,  15  Mast.  389: 
Hagar  v.  Norton,  168  Masa.  47»  60,  73  N.  £. 
1073;  McAlliiter  T.  Kuhn,  96  U.  S.  87,  24 
U.  8.  <L.  ed.)  615.  They  are  the  aubject  of 
larceny  and  embesslement.  O'Herron  v.  Graj, 
168  Mass.  573,  576,  47  N.  B.  429,  60  Am.  St 
Rep.  411,  40  L.R.A.  498.  They  may  be  hy- 
pothecated, pledged  and  replevied.  Kennedy 
V.  Hodges,  215  Mass.  112,  115,  102  K.  £.  431 
They  may  be  made  by  statute  subject  to  at- 
tachment and  -garnishment.  PUget  Sound 
Nat.  Bank  v.  Mather,  60  Minn.  362,  62  X.  W. 
^96.  Title  passes  by  their  delivery  and  as- 
eignm(«nt  or  endorsement.  Sargent  v.  Essex 
Marine  Ry.  Corp.  9  Pick  (Mass.)  202;  Sar 
gent  V.  Franklin  Ins.  Co.  8  Pick  (Masa)  90. 
95,  19  Am«  Dec.  396;  Boston  Music  Hall 
Assoc.  V.  Cory,  129  Mass.  435.  Certificates  of 
stock  are  not  in  every  respect  the  equivaleat 
of  the  shares  in  the  corporation  which  tbey 
[69]  represent.  Often  they  am  spoken  of  as  <^* 
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deuce  of  title,  Kennedy  v.  Hodges,  ubi  supra, 
KichArdson  y.  Shaw,  209  U.  S.  365,  378,  26 
S.  Ct.  612,  52  U.  S.  <L.  ed.)  835;  but  thejr 
may  be  regarded  as  something  more.  Indeed, 
it  was  said  in  Hatch  y*  Reardon,  204  U.  S. 
152,  161,  27  S.  Ct.  188,  51  U.  S.  (L.  ed.^  4U, 
respecting  a  oertifioate  of  stock,  "That  doeu- 
tnent  was  more  than  ertdenee,  it  was  a  con- 
atituent  of  title.  No  doubt,  in  a  more  remote 
sense,  the  object  was  the  membership  or  bhare 
which  the  cortiiicate  conferred  or  Botade  at- 
tainable. More  remotely  still  it  was  an  in- 
terest in  the  property  of  the  oorporation, 
which  might  be  in  other  States  than  either 
the  corporation  or  the  certificate  of  stock/' 
In  Merritt  v.  American  Steel-Barge  Co.  79 
Fed.  228,  49  U.  S.  App.  85,  24  CCA.  530,  at 
page  637,  is  found  this  language:  "Speaking 
technically^  it  is  true  that  a  stock  certificate 
is  written  evidenoe  of  a  certain  interest  in 
corporate  property.  .  .  .  But  in  the  busi- 
ness- world  such  obligations  or '  securities  are 
treated  as  something  more  than  mere  mujki- 
ments  of  title.  They  are  daily  bought  and 
sold   like   ordinary  <  cliattels,  .      .     the^' 

have  an  inherent  market  valhie,  and,  wbUe 
differing  in  some  respects  from  chattels,  they 
are  generally  classified' as  personal  property.*' 
Said  Cooley,  C.  J;,  in  Daggett  ▼.  Davis,  53 
Mich.  86,  18  N.  W.  648,  51  Am.  Rep.  91,  re- 
specting the  charaoteristicfe  of  stock  in  a  cor- 
poratictti,  ''the  certificate  itself  is  also  prop- 
erty; standing  as  it.  does  as  the  r^resentative 
of  the  shares.''  In  Simpson  v.  Jdrsey  City 
Ooatracting  Co.  166  K.  Y.  193,  197,  198,  5S 
N.  £.  896;  56  L.R.A.  796,  occur  these  womis: 
^'Certificates  of  ■  stock  are  treated  by  business 
men  as  property:  >lor  all  practical  purposes. 
They  are  sold*  in  the.  market  and  they  are 
transferred  as  collateral  sscarity  for  loans, 
and  they  are  used  in'  vajrious  ways  as  proper- 
ty. They  pass  by  delivery  from  hand  to 
hand.^  in  Cook  on  Oorporations,  <7th  ed.) 
§  485»  it  is  said,  ^'certificates  of  stock  hare 
gradually  grown  to  be  mor^  than  mere  re- 
ceipts or  evidei^ce  of  stocky :  and  have  come 
to  be  the  stock  itself,  praxtticaUy,  in  business 
transactions  ;  . . '  and;  like  a  promissory 
note,  a  certificate  of  -stock  is  property  in  It- 
self.'' While  some  of  these  expressions  go 
rather  fak",  enough  has  been  said  to  ^ow  a 
generally  prevailing  tendency  to  treat' a  oer- 
tiAcate  of  stock  as  possessing-  ihcidents  of 
property.  Tluse  are  a  sufiaeient  basis  for  tax- 
ation to  the  ^owner  at  his  residence.  The 
validity  of  a  commercial  usage  whereby  pos- 
session of  a  certificate  of  stock  duly  indorsed 
enables  the  holder  to  pass  title  good  against 
the  world  has  been  recognized  in  numerous 
eases.  Russell  ▼.  American  Bell  Telephone 
[60]  Co.  180  Mass.  467,  62  <N.  E.  751;  An- 
drews V.  Worcester,  etc.  Coi  159  Mass.  64,  66, 
33  K.  £.  1109;  Scollans  v.  Rollins,  173  Mass. 
275,  53  N.  E.  863,  73  Am.  St.  Rep.  284,  179 
Mass.  346,  60  N.  E.  983,  88  Am.  St.  Rep.  386 ; 


Clews  V.  Friedman,  182  Maes.  556,  66  N.  £). 
839;  Baker  v.  Davie,  211  Mass.  429,  438,  97 
N.  E.  1094. 

If  the  domiciliary  State  of  the  corporation 
has  the  right  to  establish  the  sittta  of  its 
shares  of  stock  for  purposes  of  taxation,  on 
principle  it  would  seem  that  that  power  may 
be  exetrcised  to  declare  an  entire  exemption 
from  taxation  and  to  collect  reveaue  in  somic 
other  way  from  the  corporation.  If  the  po^- 
er  exists  in  the  Stato  creating  th#  corporation 
to  establish  the  aituM  of  its  shares,  of  stock 
tor  the  purpose  of  taxation,  and  is  exercised^ 
it  must  be  absolute  and  no  other  Stato  can 
inq^iAire  into  the  charactor  or  extent  of  that 
taxation  in  an  effort  to  tax  its  own  citizen 
who  is. a  stockholder  in  such  corporation.  It 
hardly  seems  possible  that  the  Fourteenth 
Amendment  to  the  federal  constitution  can 
have  such  an  effect. 

•  The  theory  of  taxation  is  thai  it  is  money 
exacted  from  the  subject  in  return  for  the 
protoction  ..atforded  by  establislvBd  govern- 
ja^mU  It  is  the  duty  of  governments  to 
protect  persons  and  property.  These  rights 
of  the  Massachusetts  owner  of  .shares  of 
6tock  in  the  Vermont  corporation  pertain 
to  his  residence  here  and  receive  the  protoc- 
tioB  of  our  laws.  To  that  extent  the  share- 
holder resident  here  receive^  for  the  taj);ation 
ipiposed  a  rejtum  In  governmeni^],  protootion 
for  tl^e  property  rights  incident  to  his  Qwnef- 
ship.       1   .      . 

.  These  are  incidents  of  property  ^l^ch  neces- 
sarily follow  tlie  person  of  the  oiif ner  of  shares 
in  foreign  corporations,  even  though  the 
shares  may  be  t^ed  at  tjie  foreign  domicil  of 
the  eorpqratio;n.,  For  these  purpp^s  the  aitua 
9f  corporate  shares  follaws  the  domicil  .of  the 
of  the  Qf^ner.  This  is  the  general  rule.  There 
appears  to  U9  to  be  no  ground  for  the  estab- 
lish^ient  ol  an  exception  to  that  general  rule 
in  the  instant  case.  Bristpl  v.  Washington 
County,  177. U.  S.  133,  20  S.  Ct.  685;  Ayer, 
ete.  Tie  Co.  v.  Kentucky,  202  U.  S,  ^09,  6 
Ann.  Cas.  206,  26  S.  Ct.  679,  50  U.  S.  (L.  ed.) 
1082 1  Southern  Pac.  Co.  v.  Kentucky,  222  V. 
S.  63,  69,  32  S.  Ct.  13,  66  V.  S.  (L.  ed.)  96; 
Darnell  v.  Indiana*  226  U.  S.  390,  33  S.  Ct. 
120.  57  U.  S.  (U  ed.)  267;  Frothingham  v. 
Shall',  175  Mass.  69,  55  N.  £.  623,  78  Am. 
.&t,.Rep«  476;  Welch  v.  Boston,  221  Mass.  155, 
109  N.  £.  174.  On  this  ground,  if  not  on 
others,  also,  Selliger  v.  Kentucky,  213  U. 
S.  200,  2$  S.  Ct.  449,  63  U.  S.  (L.ed.)  761,  is 
distinguishable. 

The  case  at  bar  closely  resembles  Bpnaparte 
V,  Tax  Ct.  [61]  104  U.  S.  592,  26  U.  8.  (L. 
ed.)  845,  where  municipal  and  State  bonds, 
Bonie  entirely  exempted  from  taxatipn  and 
others  subject  to  taxation  in  the  State  of  is- 
sue by  the  State  laws  under  which  they  were 
authorized,  nevertbeless  were  held  to  be  taxa- 
ble at  the  domicil  of  the  owner.  In  principle 
that   case   seems   indistinguishable   from   the 


840 


CITS  THIS  VOL.  ANN.  CAS.  19ieC. 


case  at  bar.  An  express .  legielatiTe  declara- 
tion by  the  debtor  State  that  its  bonds  either 
shall  be  exempt  from  taxation  or  shall  be 
subject  to  taxation  in  its  own  jurisdiction, 
although  not  categorically  an  attempt  to  sep- 
arate the  situs  of  the  debt  from  the  person 
of  the  owner,  yet  is  in  substance  the  equiva- 
lent  of  a  declaration  'to  that  end.  It  is  a 
legislative  effort  to  incorporate  into  the  prop- 
erty as  one  of  its  essential  qualities  an  exemp- 
'tioh  from  taxation  or  a  liability  to  taxation 
in  the  State  of  issue  alone.  ■  It  is  hard  to  con- 
ceiTC  of  a  purpose  ou  the  part  of  that  State  not 
to  attach  by  strong  inference  and  fair  implica- 
tion a  separation  of  sitita  for  taxation  from  the 
domicil'  of  the  owner  to  bonds  so  issued,  if  the 
effective'  exercise  of  such  a  function  were 
within  the  scope  of  legislative  power.  Indeed, 
the  Vermont  statute  is  not  a  precise  asser- 
tion of  separation  of  sittis  of'  shares  from 
the  person  of  the  non-resideut  ownei^.  Tt  is 
a  siihple  exercise  of  the  power  of  the  tover- 
eign  to  tax:    That  was  thie  effeH?  of  one  of  the 

'  statutes  under  consideration-  -in  Botiaparte  t. 
Tax  Ct.  104  U.  S.  592,  26  U.  S.  (L.  ed.)  «45. 
The  barrier  against  accomplishing  that  pur- 
pose in  such  way  as  to'  compel  reoogviition  by 
the  taxing  power  of  a  sistet"' State!'  was  no 
greater  in  substance  in  that  eAsC  than  It  is 

•In  the  present  cafee. 
'   It  has  befen  "held  that  the  State  having  juris- 
diction ov^r  the  debtor  has  the  constitutional 
power   to  assert   and   maintain   for   itself  a 
sittes  of  the  debt  for  purposes  of  taxation  and 

''levy  a  tax  thereon  agkinst  the  creditor  domi- 
ciled in  another  State.    This  was  decided  as 

'to  debts  Aecirr^d  by  mortgage  'up6tt  real  fes- 

'tate  in  Savings,  etc.  Soc.  v.  Multnohiah  Coun- 
ty, 16&  V'  S:  ^21,  18  S.  Ct,  892,  42  U.  S.  (L. 
ed.)  80^.  "  It  was  decided  as  to  unsecured 
credits,  whether  expressed  by  n6txm  or  exist- 
ing as  bald' accounts  current, '  in '  Liv^podl, 
etc.  Ins  Co.  v.  Parish  of  Orleans,  221  U.  B. 
346,  31  S.  Ct.  550,  L.R.A.19150  903;  Bona- 
parte V.  Tax  Gt.  upheld  the  power  of  the 
Htsite  having  jurisdictidn  of  ihe  credit<Jr  ot^n- 
ing  tiie  debt  to  tax  him  at  his  domicil' u^on 
the  maximum  mobilia'  se^uilniur  personam, 
despite  the  express  tax  'or  exemption  '  from 
taxation  by  the  State  having  jurisdiction 
where  the  debt  waS  created  and  the  debtor 
domiciled,  [62]  while  the  Multnomah  Ooufity 
and  Orleans  cases  sustained  an  eXeniisti  of 
the  power  to  tax  by  the  State  having  jurisdic- 
tion of  the  debtor  regafdfess  of '  what '  thight 
happen  in  the  State  having  jurisdiction  of 
ihc  creditor.  The  more  comprVhenlsive  pow- 
er of  Congress  as  to  taxation'  and  Exemption 
itom  taxation-  of  subjects  within  its  jurisdic- 

'  tibn  as  compared  with  that  of  a  State  legis- 
lature is  pointed  out  by  Taft,  J.,  in  an  opin- 
ion concurred  in  by  Lurton,  J.,  in  Grether  v. 
Wright,  43  U.  S.  App.  770,  23  CO.  A.  498, 
512.  • 


It  is  manifest  from  the  adjudications  br 
the  United  States  Supreme  Court  mentionnl 
above  that  under  some  circumstances  the 
same  property  may  be  taxed  to  the  same  per- 
son in  different  jurisdictions  witliout  violat- 
ing any  right  secured  by  the  federal  coneti- 
tutionv  Put  in  other  words,  tli^se  decisiooB 
appear  to  mean  that  property  may  have  a 
situs  in  two- different  jurisdictions  for  taxa- 
tion purposes  when  the  nature  of  the  proper- 
ty seems  to  require  or  permit  it.  There  may 
be  a  difference  between  boiids  md  shares  of 
stock  as  to  capacity  for  independent  «tttc<. 
Blackstone  v.  Miller,  188  U.  S.  189,  206,  23 
S.  Ct.  277,  47  U.  8.  (L.  ed.)  439;  Selliger 
V.  Kentucky,  213  U.  S.  200,  204,  75  Fed. 
742.  But  there  appear ^  to  be  no  ground  for 
distinction  between  shares  of  stock  and  ac- 
counts current  so  far  as  concerns  the  issue 
here  involved.  This  principle  governs  the 
case  at  bar.  It  showa  that  Corry  v.  Bal- 
timore, 196  U.  S.  466,  26  S.  Ct.  297,  49  U. 
8.  (L.  ed.)  556,  ia  not  inoonsistent  with 
this  result,  biit  that  it  bears  the  same  rela- 
tion to  the  present -.-case  as  does  Liverpool, 
etc.  Ins.  Co.  v.  Parish  to  Bonaparte  v.  Tax.  Ct. 
As  was  said  m  Kidd  v.  Alabama*  188  U.  S. 
730,  at  page  732,  23<  S.  Ct.  401,  47  U.  S.  <L 
ed.)  669,  by  Mr.  Jtistioe  Holmes,  as  to  taxa- 
tion -  between  sister  States,  'Ht-  would  be  t 
great  advantage  to  the  oouBitry  and  to  the 
individual  Staiea  if  principles  of  taxatioo 
■  eould  be  i^eed'  upon  which  did  not  conflict 
Wiith  each '  othfer>  and  a- common  Sicheme  could 
be  adapted  by  whioh  taxation  of  substantiaJk 

•  tkosama  property  in  two  turisdictions  coiiid 
-be  aviojded.  '  But  the  (Donstttation  of  the  Unit- 
ed States  does  not  go  so  hir." 

-  '  Tfac]^e  ia '  an  analogy' :  so .  far  as  eoncersA 
situs  between  tha  case  at 'bar  and.  the  numer- 
ouB  oases  holding  ihst  rcfcideoee  ol  the  omcr 

•  is  isafiicienti  ground-  lor  the  imposition  of  s 
■sueceteion.'W' inheritance  tax  upon  various 
'  kiikis'  of-  intangible  ptroperty^  -   FoFthinghan 

V.  Shaw,  .175.Masa>  59,  56  N.  £.  623,  78  Am. 
St.  Rep.  476:  Buok>r.  Beaeh,  206  U.  S.  392. 
11  Ann.  Cas.  ^89^  27.S.  Ct.  712,  61  U.  S. 
(L.  ed.)  1106;  Wbeeler  v.  New  Yt>Tk,  233 
V.  S.  434,  S4  8.  Ct.  607,  58  U.  S.  (L.  ed.) 
103O, 


t,    • 


{•68]  The.  principle -against  double  taxation 
of  tiieeame  property  has  no  application,  be* 
eause  that  is  confined  in  operation  to  such 
taxation  4n  the  same  jurisdiction. 

Whether  it  would  be  wise  to  make  exem^ 
tions  in  -ebses-  like  the  ppesent  is  not  a  judi- 
cial but  a.  l^islative  question.'  Knight  t. 
Boston,:  159  Mass.  551,  35  N.  £.96. 

It  follows  from  what  has  been  £aid  that  the 
shares  of  btoek  are  not  "property  situated  in 
atiother  Stkteand  subject  to  taxation  therein." 
The  context  in  which  these  words  occur  in  our 
-tax  law  and  its  other  general  prtfTinloni  demon- 
strate' that  these  wdrds  refer  to  the  kind  of 
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prjoperty  which^  if  owned  by  an  individual 
and  situated  'and  taxed  in  another  State^ 
would  be  exempt  from  taxation  here,  such  as . 
real  estate,  and  ''merohandise^  zaachinerj;  and 
animals."  St.  1009,  b.  516,  §  1.  Union  Re- 
frigerator Transit  Co.  v.  Kentueky/  199  U.  S« 
194,  4  Ann.  Gas.  493,  26  S.  Ct.  36,  50  U<  S; 
(L.  e.)  160.  There  are  substantial  although 
intangibley  elements. of  property  in  shares  of 
stock  in  a  corporation  which  attach  to  the 
owner  resident  in  this  Commonwealth.- 

The  general  statement  in  the  decisions  of 
many  courts  and  of  text  writers  is  to  the  effect  - 
that  sliares  of  stock  In  foreign  oorporationil 
mAy  be  assessed  to  the  oWner  at  the  place  of 
his  domicil  irrespective  of  taxes  which  may 
liave  been  imposed  on  the  corporation  itself,' 
even  in  respect  of  its  capital  stock.  Greenleaf 
V.  Board  of  Review,  184  111.  226,  228,  66  N.  E.  - 
295,  75  Am.  St.  Rep:  168;  Stat^  v.  Xdson, 
107  Minn.  319,  322,  119  K.  W.  1058;  Appeal 
Tax  Court  v.  Gill,  50  Md.  377,  ^96?  Allen  v.- 
Com.  98  Va.  80,  84,  34  S.  E.  981;   Statevi. 
Bejitley,  23  N.  J.  L;  532,  542;.  27  A«L  dkSng.t 
Enc.  of  Law   (2d  ed;)  928,  929;  37  Cyd.  821, 
864,  865:  .     .  -^   .'   '» 

Our  decision  upon  this  branek'of  the-' ease- 
is  supported' by  direct  adjudications  Upon  the' 
same  poist  in:  Dyer  vvOsbome,  lltR.  T.  321,^ 
23  Am.  Rep.  460;  Wo^th  V.  Adhe-County,  90^ 
N.  C.  409j  Appeal  Tax-  Ct.  .v*'  Piltterson,^5«" 
Md.  354,  373;  Judy  \».  fiebWwkh, '  137  Ik.  24,- 
33,  1«  Anil;  Cast' 890, 114  N.  W.  565, 16'KR.A, 
(N.S.)'  142;   Seward  V.' Rising*  i*iln,  T^'lnd. 
351,  353,  354^  Baeon  v..8t)lte  Tax.  Com'rs,  126' 
Mich.  22;  29,  30,  85  N.  W.  807,  86  Am.  St.« 
Rep.  524,  60  L.R.A.  821';  Central  of  ^^eorgiiC 
Ry.  Co.  V.  WHghty  166  Fed.  163,  159, 'appeal 
dismissed,  216  U.  S.  617,  30  S.  'Cti<  408,  54 
U.  S.  (L.  cfd.)  350*.    See  1  Cooley  on  Taxation/ 
(3d   ed.>    389.     Although'  in  some^  of  these 
opinions  tJi'e  question  of  the  potrerdf  thfe  dom-^ 
ietliftry  State  of  the  oorpotation  t4>  approprir' 
ate  to  itself  an  exclusive  taxation  9iit»of  the* 
shares  of  stock  was  not  much  discussed, 'the' 
deoisions  are  clear  to  the  (64];efreot  that  it 
cannc^t  do  so.    Th^  result  seens'to  be  support- 
ed by^  Kidd  v.  Alabama,  188  U.'S;  730)  23  S. 
Ct.  401,  47  U.  S.  (L.  ed.)  669,  -inhere  at  page 
7S1  sioihe  of  these  cases  «re  cited  with  approv- 
al.' It<ionforms  to  the  policy  of  our  lawtouoh- 
ing  a  itindred  point  in  Dwight  v.  Boston,  12' 
Allen  (Mass.)  316^  vfhere  it  was  said  at  page 
322,  90  Am.  Dec.  149,  '"our  whole  s3nBtem  of 
taxation,  as  established  and  practiced^  is  to 
disregard  the'  liability  of  shares  in  foTeign> 
corporations '  to  taxation  in  the  States  where 
they  are  situated.**    We  are  aware  of  no  au* 
thorities  to  the  contrary.    Oliver  v.  Washing-" 
ton   Mills,   11   Allen    (Mass,)    268,   involved 
quite  different  considerations. 

The  conclusion  is,  in  the  opinion  of  a  ma- 
jority of  the  court,.'  thiit  as  matter  of  eonsti* 
tutional  power  the  Legislature  can  impose  a 


propert(y  tax  upon  the  shares  of  siook  iu  a  > 
Vermont  corporation  .owned  1^  a  natural  .per- 
son resident  in  this  Commonwealth.  .  The  ex- 
ercise of  such  power  does  nol^  pon(lict  with 
constitutional  guarantees  •  f  OS  equal  protectio^ 
of  the  laws,  full  faith  and  credit  to  the  pubU?  - 
acts  of  other  States,  nor  is  it  a  deprivation  of 
property  without  due  process  of  law.  Of 
course  it  does  not  impair  the  obligation  of  any 
contract,  because  it  is  to  be  inferred  that  our 
tax  law  was  in  effect  lotfg'bHore  the  acquisi- 
tion of  the  stock  by  the  petitioner. 

The  petitioner  contends  that  its  bond  of  a 
Vermont  corporatfon  is  not  comprehended 
within  '^securities  which  if  owned  by  a  natur- 
al person  >  President  in  this  Cemmbhwealth 
would  be  liable  to  taxation,"  as  these  words 
are  used  in  §  43,  cl.  2.  Its  argument  is  that 
such  a  bond  iji  a  .debt  due  to  it  ui«i  tiiat  if 
owned  by  a  natural  person  resident  here  who 
owed  money  in  excess  of  the  value  of  the  bond, 
aS^eK^  ^etttidneit  d4^,  theiriltf^^stufb}  f^twtf 
would  not  be  taxi^  fdi"  It:  m!e  ^^Htutt^ttft-e 
Countv  Com^i^s,  137  Mass.  111.  |  This  argu- 
ment IS,  fallacious.  Ttiese  words  in  the  stat- 
ute were  n^ot  intended  to'^^ts^^Iisii  the  .same 
standard ; of  taxi^tion  tor.  s-  ^.Qrporation  ,aa  for 
an  'individual..  •  i  ThA .  ref^renoe  W  >  iseou^itics 
which  would  be  taxable  if  owned  by  a  natural' 
person  is  merely  for  the'purpose  of. determining 
the  taxable  character  of  the  securities.  Farr 
AlpAca  Co.'y.  Cowf.  2l2'iWa8S.  1'^,  162;  98  N. 
K.  1078.  If  the  securities  possess  that  tax- 
able chfltrsctet*,'  then  they  are  to  be  taken  lifto 
accohrit'.  '  The  debts  isf^kd  by  tiie  p^tit4oner 
are  all'  considered'  in  determiniiig'  the  fair* 
rii^flifket  taffue  of  it»  ^ares^,  provided*  it  makes 
proper  return  of  th^n.  It  is  not  entitled  [05] 
under  the  excise  tax  law  to  have  them  deduct- 
ed a  secdnd  tifti*.''  -  ^ 

"Securities"  is  a  word  of  sufllciehtly  broad 
import'  te'  iiiciude  a  bond  like'  that  In  ques- 
tion. It  was  said  in  Boston  R.  Holding  Co. 
V.  Cotn;  219  Mass.' 493,  Ann.  Cas.  1914D  621, 
102  'N^.  B.  950,  that  '^in  its  ordinary  acceptar 
tion'  the  word  ^securities'  includes*  bonds 
'.  and  dthto  evidences  of  indebtedness." 
There  Is  nothing  in  any  part  of  the  tax  law 
to 'show  that  it  was  tised  in  this  section  in  a 
nai^6w  <jfr  coiistTi6ted  sense.  • 

in  this  re8pe<?t  also  no  ert^r-'is"  shown  in 
the*  adtioW  of  the  tax  'comrnissioUer  in  the 
dcftermiu^tion'  of  the*  excise  taaf  upon  thb  pe- 
titioner.     «  ■ 
'  t^etitlon  dismissed  with  costs; 


NOTE. 

■  The  i^eported  case  holds  that  the  tax  laws 
of  a  state. are  applicable  to  shares  of  stock 
in  a  foreign  corporation  owned  by  a  resident 
of  that  state,  though  a.  statute  of  the  state 
6f  the  oorpora/tion's  donucil  imposes  .a  tax 
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on  all  its  stock/ including  that  owned  in  oth- 
er fftatefi.  The  liabilitv  to  taxation  within  a 
Rtate  of  shares  of  stock  in  a  foreign  corpora- 
tion is  treated  in  the  note  to  Denver  y.  Hobbs' 
Estate,  reported  ante,  this  volume,  at  page 
823. 
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T*sitti<M»  — T  Pr#p«rt7  SnlijA^t  -r  Stook 
of  ForolsA  Corporatiota* 

The  taxation  of  a  resident  of  the  statci . 
un^er  the  authority  of  Mass.  Bev.  Laws, 
chap.  12,  %%  Z,  4,  23,  upon  shares  of  stOck 
held  by  him  in  foreign  corporatioms  which 
do  no'  business  and  have  no  property  within 
the  state,  d6es  not  take  his  property  without 
due  process. of  lawv  !.      '       . 

.  [See  note  at  end  of  this  case  J  .  ... 
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.Error  to  Madssachusetts  Superior ,  Qourt... , 

•  Aetton  to  recovew  taxes  paid  ufider  protest. 
Truman  B.  Hawley,  plaintiff,  and  City  qiM^l-. 
den,  defendant.  Ju4gvnent  for.  .defendant. 
Plaintiff  brings  error.  The  facts  are  sl^ited 
in-  the  opinion.    Aitibmed. 

. '  ••    • 

Courtenay  Crocker  and  Nathan^  Matthffto9 
for  plaintiff  in  error. 

H,  L.Beuttrell  lor  defendant  in,  error, 

[8]  HuGHsa  J.— The  plaintiff  in-er^r,.  a 
resident  of  the  oity  of  Maiden, .  brought' thia 
action  toteeover  the  amount  of. certain  taxe^, 
which*  lie  had  paid  under  protest..  ,  The  taxes 
werip  assessed  upon  shares  which  he  hel4  V\ 
foreign  ..corporations  most  of  .which  did  no 
business  and  liad  no  property  witjbip  i\ie.  SU\.te 
of  MassachnsettA^  It  was  allied  that  the 
levy  and- eoUection  wer?  in. violation  of  the 
due  process  and  equal  protectipp  clauses  ^f 
the  Fourteenth  Amendment.  Demurrer  to  the 
declaration  w^s  sustained  bj  the  Superior 
Ck>urt  and  the  case  was  reported  to  the  Su- 
preme Judicial  Court  of  the  Commonwealth 
which  directed  judgment  for  the  defendant. 
204  Massachusetts  138. 

It  is'iioncedM  that  the  objection  that  the 
statute  authorizing  the  tax  [Rev*  Lawa 
(Mass.)  c^  12,  §§  2)  4,  23]  denies  to  the  plain^ 
tiff  in  error  the  equal  protection  of  the  [9] 
laws  is  not  well  taken;  but  it  is  oontetided 


that  the  shares  were  not  within  the  jurisdic- 
tion of  the  State  and  hence  that  the  enforce- 
ment of  the  tax  constitutes  an  unconstitu- 
tional deprivation  of  property. 

Tlie  power  thus  challenged,  as  the  state 
court '  points  out,  hAs  been  continuously  ex- 
ercised bv  the  State  of  Massachusetts  for 
more  than  three>quarters  of  a  century.  Sub- 
stantially the  same  statutory  provision,  de- 
rived •  from  an  earlier  enactment,  is  found  in 
Rev.  Stats.  (Mass.)  c.  7,  §  4,  and  its  consti- 
tutionality has  been  sustained  by  repeated 
state  decisions.  Great  Barrington  v.  Berk- 
shire Coimty  Com'rs,  16  Pick.  (Mass.)  572; 
Dwight  V.  Boston,  12  Allen  (Mass.)  316,  90 
Am.  Deo.  140:  Frothingham  v.  Shaw,  175 
Mass.  50,  61,  55  N.  E.  623,  78  Am.  St.  Rep. 
475.  And  other  States  through  a  long  peri- 
od of  years  have  asserted  a  similar  authori- 
ty. Union  Bank  v.  State,  9  Yerg.  (Tenn.) 
490:  McKeen  v.  Northampton  County,  49  Pa. 
St.  519,  88  Am.. Dec.  615;  Whitesell  v.  North- 
ampton County,  4a  Pa.  St.  $26;  State  v. 
Branin,  23  N.  J.  Li  484;  SUU  v.  Bentley,  23 
X.  J.  Jm  532:  Worthington  v.  Sebastian,  25 
Ohio  St.  1;  Bradley  v.  Bander,  36  Ohio  St. 
28,  88  Am;  Rep.  547;  D>'er  v.  Osborne^  11  R. 
1.321,^  Am.  Rep.  46»;  Seward  v.  Rising 
SiSin,  T9  :Indi  351;  Ogdenv.  St  Joseph,  90 
Mo.  528,  3  S.  W.  26;  Worth  v.  Ashe  County, 
9a  N;  C.  400;' Jennings  vj  Com.  98  Va,  80,  34 
S.'  E.  '081 1  Appeal  Tax  Court  v.  Gill,  60  Md. 
377.  r  State  vv  Nelson,  107  Min.  319,  119  N. 
W.  1058 ;  Bac<ni  ▼.  State  Tax  Com'ra,  126 
Mich  22,  85  N.  W.  807,  86  Am.  8t.  Rep.  524, 
60  LwBj^.  321;  State  v.  Kidd,  120  Ala.  413. 
28  So.  480;  Com.  v,  la^elh  125  Ky.  491,  101 
S.  \V,  970;  Stanfonl  v.  San  Francisco,  131 
Cal.  34,  63  Pac.  145;  Judy  v;  Beckwith,  137 
Isb  24«  15  Ann.  Cas.  890,-  114  N.  W.  565,  15 
L.R.A.(N.S.)  142;  Qreenleaf  v.  Board  of  Re- 
viewy  184  111.  226,  56  N.  £.  995,  U'  Am.  St. 
Rep.  168.  It  is  well  settled  tlmt  the  property 
of  the  shareholders  in  their  respective  shares 
is- distinct  from  the  corporate  property,  fran- 
chises and  capital  stock,  and  may  bo  aepa- 
rately  taxed  (Van  Allen  v;  Assessors,  .3  Wall. 
573,  584,  38.  U.  S.  (L.  ed.)  229;  Farrington 
v.  Tennessee,  95  U.  S.  67^,  687,  24  U.  S.  (L. 
ed.)  558;  Tennessee  v.  WhitwerCh,  H7  U.  8. 
129,  lfl6,  137,  6  S.  Ct.  645,  29  U.  S.  (I-.  ed.) 
830;.  New  Orleans  v.  Houston,  119  Uw  S.  265» 
277,  7  S.  Ct.  198,  SO  U.  S.  (L.  ed.)  411),  and 
ihe  rulings  in  the  state  cases  which  we  have 
[10]  cited  proceed  updn  the  view  that  shares 
are  persoval  property  and,  having  no  sitUs 
elsewhere,  are  taxable  by  the  State  of  the 
owner's  domocile,  whether  the  corporations  be 
foreign  or  domestic. 

It  is  said  that  the  question  of  the  consti- 
tutional validity  of  such  taxation  has  not 
hitherto  been  raised  definitely  in  this  court 
and  has  not  been  directly  passed  upon.  There 
is  no  doubt,  however,  that  the  existence  of 
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tS2  U. 
the  state  authoiiAy  hilsfiilMtfyiably  been  as- 
sumed. In  Sturgea  v.  Carter,  114  U.  S.  511, 
r>  S.  Ct.  1014,  29  U.  S.  (L.  ed.)  240,  the  ac- 
tion was  brought  'ixy  rtcAvieif  taxes  imposed 
under  the  law  of  Ohio  upon  shares  of  stock 
owned  \f^  Aiir^ident  of  Ohio  in  the  Western 
Union  Telegraph  Company,  a  New  York  cor- 
poration. The.  right  ^f  th^  A^t^  ^  t»^  *^« 
shares  was  not  questioned  and  as  it  was  found 
that  a  statutory  exemption  which  was  relied 
upon.iyidofesBQ  cUd..i>ot.asp),j,.  the  recovery 
of  the  tax  was  sustained.  Again,  in  Kidd  v. 
Alabama,  188  U.  S.  730,  23. 8.  Ct.  401,  47  U. 
S.  (L.  ed.)  609,  it  was  not  disputed  that  the 
State  was  entitled  to  tax  shares  owned  by  its 
citizens  in  foreign  corporations.'  The  argu- 
ment was  that  the  statute  in  that  case  created 
an  unconstitutional  dis^ritnination  and,  this 
point  being  found  to  be  without  merit,  the 
taix  was  upheld.  In  Wright  r.  Louifenrille;  etc. 
R.'0o.  195  V:  S.  219,  25  S.  Ct.  16,  49  U.  8. 
(L.  ed.)  167,  the  question  wtis  whether  s1iare« 
of  stdck  in  a  railroitd  corporation  of  aYtother 
Stale,'  which"  w<jre  owned  by  aOeor^a  cor- 
poration were  taxable  under  the  constitution 
and  liiws  of  Q^tgia.  Th^  State's  poweir  to 
tax  'the  ^hlres  Virus  not  d^iiie^,  «t>  far  as  tHo 
ConHti'tution  of  tie  Uriited  'l^lites'  was*  con- 
oeriiM',  b\it  ft' Waflr  contended  that  this*  power 
bad  not  bfeen  exerciked.'  Th<»  const itu<l<*n>of 
Georgia  prmridtff  that  all  tftxatiori  sivrtUki  **b* 
unifbrm  upoii!  the  saifife  clitss  of  s«rt)Jectfr,'  and* 
ad  valorem  on  all  prb^eiftf  uuhjecft'to-beiaked 
within  thie  territArial  litriita  <A  the  authiofrity 
levying  the  tax';'"  and  shotlld  bi?'  levied  and 
collected  un'dey"  general  laws.  The  general 
tax  act  had  authT>t1ted  a  tax  en  all  <A  UAt  tax- 
able property  of  the '  Stii te.  It  Vas  <lei«r  that 
the  fltj  State  had  directed 'sftareB  in  foreign 
'corporations'  to  b^  taxed,  provided  thtse  wuld 
be  considered  to  be  ^pi'opM'ty  ftttbj*f*t  to  be 
taxed  within  the  territoriallimits'^  i>f  the-tax-' 
ing  aiath6Hty.  And  *!Uth  shai-e's' when  Held  by 
a  resi'dcTftt  ^\ii^  di^eme^r  to  fall  >(?ithin  this  do- 
Bcriptlon,  tt  S^asdiecided  that  the  *tate  offi- 
cer was  entitled  to  collect  the  tax.  ''l^ttSftg 
th^  (^iise  at  the  loteest,'*  said  thie  courts  (p.- 
222),"  ''the  Jibovfe  cH^  section  of  th^  consti- 
tution Was  adopted  In  the  interest  of  the  State 
as  flC  tax  collector,  and  atithoriz^s,  if'  it  dbe» 
not  require,  a  tax  oh  the  stbck.*'  St)  aleo,  in 
Darnell  v.  IndianA,  '226  V,  S.  »0,  33  S.  Ct. 
120,  5?  U.  8.  (L.  ed.)  267,  the  authority  of 
the  State  tb  tax  th^  shares  of  itb  cititens  In 
foreign  corporations  was  Recognized,  the  tax: 
being  sustained  against  objection fif  urged  un- 
der the  commerce  clause.  Aft.  I,  §  8,  a^id  the 
equal  protection  clause  of  the'  Fourteenth 
Amendment. 

To  support  the  contention  that  this  famil- 
iar state  action,  hitherto  assumed  to  be  valid, 
is  fundameiitallv  violative  of  the  Federal  Con- 
stitution,  the  plaintiff  in  error  invokes  the 
doctrine  that  a  State  has  no  right  to  tax  the 
property  of  its  citizens  when  it  is  permanent- 
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ly  located  in  anoither  jurisdiction.  Xouisville, 
etc  Ferry  Co.  v»  Kentucky^  1^8  U.  S.  385, 
23  S.  Ct.  463,  47  U.  S.  (L.  ed.)  513;  Dela- 
ware, etc.  R.  Co.  V.  Pennsylvania,  198  U.  S. 
341,  25  S.  Ct.  669,  49  U.  S.  (Ued.)  1077; 
Union  Refrigerator  Transit  Co.  v.  Kentucky, 
199  U.  S.  194,  4  Ann.  Cas.  493,  26  S.  Ct.  30, 
50  U.  8.  (L.  ed.)  150.  But  these  decisions 
did  not  involve  the  question,  of  the  taxation 
of  intangible  personal  property  (Union  Ke- 
frigerator  Transit. Co.  v.  Kentucky,  199  U.  S. 
211,  4  Ann.  Cas.  498,  26  S.  Ct.  36,  50  U.  S. 
(L.  ed.)  150) ;.  nor  do  they  apply  to  tangible 
personal  property  which,  although  physically 
outside  the  State  of  the  owner's  domicile,  has 
not  acquired  an  actual  situs  elsewhere. 
Southern  Pac,  Co.  v.  Kentucky,  222  U.  S.  63, 
68,  32  S,  Ct.  13,  56  U.  S.  (L.  ed.)  96.  When 
we  are  dealii>g  with  the  intangible  interest 
of  the  shareholder^  there  is  mamlestly  no 
question,  of  physical  situs,  se  far  as  thia  dis- 
tinct property  .right  is  concerned,  aj»4  til^ 
jurisdiction  to  tax  it  is  not  dependent  upon 
the  location  of- the  lands  and  chattels  of  the 
corporation. 

[12]  The  argument,  hecessarily,  ki  that 
shai-es  ate  to  be  deemed  to  be  taxable  Mlelr' 
ih  the  State'  of  incorporation.  *  It'  is  ur'gecf 
that  these  rights  rest'  iii  franchise  and  that 
the  pririciipre  of  the  decisiot)  in  Ix>uisville,  etc. 
Kerry  Co.  v.  Itentucky,  supra,  holding  that 
a  terry  franchise  granted  by  Indiana  tb  a 
Kentucky  corporation  wasjnot  taxaMe  in  Ken- 
tucky is  applicable  to.  shares  of;  stock.  But 
that  caae  went  upon  the  ground  that  the  fran- 
chise was  an  incorporeal  hereditament  and 
hence  had  its  legal  aitue  in  Ii;idiana,  188  U. 
S.  398,  ?3  S.  Ct.  463,  47  V.  S.  (L.  ed.)  613. 
Shares  fall  within  a  different  category. 
While  the  sharehol4er'9  rights  are  those  of 
a  member  of  the  corporation  entitled  to  have 
the  corporate  enterprise  conducted  in  accord- 
ance with  its  charter,  they  are  still  in  the 
nature  of  contract  r\g\^  or  chores  in  action, 
Morawetz  on  Corporations,  §  226.  As  such, 
in  t^he  absence  ol  legislation  prescribing  a 
different  rule,  they  are  appropriately  related 
to  tl^e  permm  of  the  owner,  and^  being  held 
by  him  at  his  domicile,  constitute  property 
with  respect  to  which  he  is.  under  objiigation. 
tq. contribute  to  the  support  of  the  government 
whose  protection  he  enjqys.  Kirtlfind  v. 
ftotchkiss,  100  U.  S,.,4»l,  26  U.  S..  (L.  ed.) 
568;  Bonapiirte  v.  Tax  Ct.  104  U.  S.  592, 
26  U.  S.  (L.  ed.)  845;  Covington  v.  Cov- 
ington First  Nat.  Bank,  198  U.  S.  100,  111, 
112,  25  S.  Ct.  562,  49  U.  S.  (L.  ed.)  963; 
Southern  Pac.  Co.  v.  Kentucky,  supra ;  Cooley 
on  Taxation    (3d  ed.)   26. 

Undoubtedly,  the  State  in  which  a  corpora- 
tion is  organized  may  provide,  in  creating  it, 
for  the  taxation  in  that  State  of  all  its  shares 
whether  owned  by  residents  or  non-residentK. 
Corry  v.  Baltimore,  196  U.  S.  466,  26  S.  Ct 
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29T,  49  U.  S.  (L.  ed.)  556.  This  is  by  virtue 
of  the  iCuthorlty  of  the  ct'<iating  State  to  de- 
termiike  the  basis  of  organization  and  the  lia- 
bilities 6f  shareholders.  Id.  476,  477;  Han- 
nig  Distilling  Co.  v.  Baltimore,  216  U.  S.  285, 
298,  294,  17  Ann.  Cas.  1112.  So,  by  reason 
of  its  donlinant  power  to  provide  for  the  or- 
ganization and'  conduct  of  national  banks, 
Congress  has  &sed  the  places  at  which  alone 
shared'  in  those  institutions  may  be  taxed. 
Rev  Stat.  §  6219.  Whether,  in  the  case  of 
corporations  organized  [13]  under  state  laws, 
a  'provision  by  the  S^ate  of  incorporation  fix- 
ing the  situs  of  shares  for  the  ptttipose  of  tax- 
ation, by  whomever  owned,  would  exclude  the 
taxation  of  the  shares  by  other  States  in 
v.ihit:h'  their  owners  residue  is  a  question  whicii 
does  tibt  at'ise  upon  this  record  and  need  not 
be  decided.  No*  such  provision  is  here  in- 
volved» '  and  the  present  case  must  be  deter- 
mined by  the  application  of  the  established 
principle  which  has  been  stated.  • 

The  real  ground  of  oomplaint 'in  this  clasd* 
of  cases  is  not  that  the. shares  are  taxed  in 
one  place  rather  than  in  another  but  that 
ihay  ar«  tax^  -at  all,  yrhw>  presumably  the 
propeycty  and  frani^hiaoa.  pi,  tbe  .eocpprati^n 
which  give  to  the  shares  their  yalye  are,  also 
taxed.  As  ,to  this  we  may  repeat  what  was 
sajd,  in.Iudd  v.  Alabama,.  198  U.  S..730,  732, 
23  S.  Ct.  49),  47  U.  S.  .(L.  ed.)  669.^  "No 
doubt  it  would  he  a  great  advantage  to  the 
country' and  to  the  individual  States,  if  prin- 
ciples of  taxation  could  be  agreed  upon  which 
did  not  conflict  with  eadh  other,  and  k  com- 
mon schbme  could  be  adopted  by  which  taxa- 
tion of  substantially  the  same  property  in 
two  jurisdictions  could  be  avoided.  But  the 
Constitutioh  of  the  United  States  does  not  go 
so  far." 

llie  Judgment  is  affirmed. 

Affirmed.  •       .     .     ■ 


KOT£. 

The  reported  case  upholds'  the  power  of  a 
state  to  tax  shares  Of  stock  in  a  foreign  cor- 
poration when  owned  by  its  residents,  irre- 
spective of  the  extent  of  the  taxation  of  the 
assets  of  the  corporation  in  the  state  of  its 
domicil.  The  cases  on  this  subject  are  col-' 
lated  in  the  note  to  Denver  v.  Hobbs'  Estate, 
reported  ante,  this  volume,  at  page  fl23. 
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AottoAS  -**   Oivlt  Action,  for   Orlaie  — 

Star* 

Proceedings  in  a  civil  aotion  based  on  s 
felotay<will  be  stayed  luitil  the  offender  has 
been  .proetettied  criminftlly. 

[See  note  at  end  of  this  case.] 

[981.  APPEAL  from  an  order  of  Lord  Coler- 
idge J.  at  chambers. 

.The  plaintiffs  were  husbaxwl  and  wife.  The 
statement  ot  o^tAm-  alleged  in  substance,  in 
paragraph  2,  that-.  tfOe  defendant  intending 
and  contriving  t^  corrupt  and  violently  or 
otherwise  have  criminal  relations  with  the 
femftle- plaittt iff  induced  .her  to  attend  at  a 
certain  p\ace»  a^d  thi^t,  while  the  ^id  plain- 
tiff ,W8^  there,  YfA  jmAuce4  W  to  partake  of 
some  liquid  whl<^  )ie*  alleged  an4  she  believed 
to  be  brandy,.  bu)t  which,  as  .th^  defendant 
well  .knew,,wAA  not  braAdy,.but  waj9  brandy 
or  a  liquid  minted  wlt^..some  i^v^ous  narcotic 
or  otberidrvg,  mhUik  wf^ , calculated  and  wa.^ 
l^.htm  intended  to  )iave..ihe  e^ect  of  render 
ing  thfr.pJaUtiff.  ^^w\e^  an4  inca^ble  of 
muscular*  oon^rol.Qr.resi^^nce  and  of  reduc 
ing  her  .to  «i  state,  of  collapse  and  insensibilit). 
Pamgraph  .3  allied  that  the  said  plaintiff,  be- 
ing, so  induct  by  the  4efenda9t,  drank  part  d 
the  Uquidy  and, almost  immediately  thereaiter 
in  oonsequenee  thereof  became  injuriously  af-  * 
feoted  and  ( was  rendered,  powerless  and  incapa- 
ble of  jnvsoular  eontrol  or  resistanq^  and  was 
reduced  to  a, state  of  collapse  and  insensibili- 
ty, And  while  shei  ifras«  ao  ;U!feeted  as  aforesaid 
and  r  under  the  influence  of  the  drug  the  d^ 
feadaot  unlawfully  and  indecently  assaulted 
her.  and  violently  against  her  will  had  or  al- 
ternatively, attempted  to  h^ve  carnal  knowl- 
edge of.  and  intercourse  with  her.  Paragraph 
4  alleged  that  in  consequence  thereoi  the  said 
plaintiff  became  ill  And  suffered  much  menul 
and  physicai  pain,  and  for  a  long  time  feared 
pregnancyi.aend  was. unable  to  discharge  her 
[09], household  duties  as  theretofore,  and  her 
marital  relations,  with  her  husband  became 
strained  And.impaire4  and  she  lost  for  a  lon^ 
time  tlie  consortium  of  her  husband,  and  was 
unable  to.  follow  ^er  occupation  and  was  in- 
jured in  her  character  and  reputation;  and 
the  husband  lost  the  services  of  his  wife  ia 
the  discharge  of  her  household  duties,  and 
hia  marital  relations  with  her  became  strained 
and  impaired,  and  he  lost  the  consortium  of 
his  wife.    The  plaint iffu  claimed  damages. 


jliK'     SMITHS 
[m4]  s 

The  dtfendatit  applied  at  diambers  for  an 
order  to  stay  further  proceedings  in  or  to  die- 
misfi  the  action  bb  being  an  abii«6  of  the  proc- 
esf)  of  the  Court,  upon  the  ground  that  the 
statement  of  claim  was  based  upon*  a  felony 
for  which  the  defendant  Imdnot  been  prose- 
cuted: ■•'      ' 

Lord  Coleridge  J.,  aMrming-  an  Order  of 
the  Master,  dismissed '  the  ap{r!icatioli.  The 
defendant  appealed.  '•   '' 


C,  W,  lAlley  for  appellant. 
C  E*  Jonea  for  respondents. 


t 


WoLiisr  Mortify  d  (?o..,  solicitors  for  appel- 
lant.   ■    .  . 

Surridge  d  Mulli^f,  fox,  Mullia  .d  Walmi4(Jeif, 
Hfiard^  8i3^licitor8  for  respondents.    ,, 

•  [102]  Ken^bby  L.  J<^X1il9  case  raises  a 
aometwhAt-  difiB«ult,  but  at  tfee  sa^e  time  ^n 
interesting,  question.  The  app^l  is  againpt 
.[108]  an  .order  of  Lord  Cojleridge  J.,  who  af- 
firmed .  an  order  of  the  Master  refusing  an 
application  to  stay  or  dismw.tli^  i^ction.  The 
ground  of  the  appeal  is  that  the  statement  of 
claim  on«  ita  face  aUegea  Daxits  which,  if  true, 
constitute  a  felony  on  the  part  of  th^  dclend- 
ajftt,  that  the  claim  tp  dam.ages  is  baaed  upon 
that  alleged  felony,  and  t^at>  as  the  defend- 
ant .has  npt  been  prosecuted^  or  a  reasonable 
excuse  shewn  for  his  not  having  been  prose- 
cuted, as,  for  instance,  his  being  out  of  the 
country,  it  is  not  open  to  the  plaintilFfi  to 
claiin  damages  in  a  civil  action  in  respect  of 
the  felony^ 

It  is  not  easy  to  find  a .  statement  in  aiiy 
case  as  to  what  is  the  course  which  the  Court 
oikght  to  adopt  in  a  matter  of  this  kind. 
Some  of  the  decisions  are  not  easy  to  recon- 
cile. This,  however,  is  certain,  that  the 
Co^irt  has  a  right,  if  not  an  imperative  duty, 
to  stay,  the  proceedings  in  a  civil  action  for 
damages,  if  it  is  dear  thjat  that  which  is  the 
basis  kA  the  claim  in  the  action  is  a  felony 
committed  by  the  defendant  against  the  plain- 
tiff. It. is  unnecessary  to  traverse  the  ground 
again  by  going  through  the  authorities  which 
have  been  00  fully  dealt  with  in  the  argu- 
ment. In  my  opinion  the  result  of  them  \9 
this.  It  is  in  the  power  of.  the  Court  to  grant 
a  stay,  and  it  is  the  duty  of  the  Court  to  con- 
sider in  each  case  whethev  in  the  circum- 
stances it  will  grant  a  stay»  if  it  sees  that 
the  claim  for  damages,  is  based  upon  a  felony 
committed  by  the  defendant.  I  ha/ve  come  to 
the  eonclusion  myself  that,  while  portions*  of 
paragrafdia  2  and  3  of  the  statement  of  claim, 
taken  separately,  might  be  construed  as  al- 
leging facts  upon  which  the  plaii^tifis  will 
rely  as  giving  them  a  claim  ior  damages  for 
such  an  assault  upon  the  female  plaintiff  as 
oonstitutc6>  only  a  .^  misdemeanour^  yet  the 
scheme  of  the  paragraphs  is  substantially  to 
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all^e-^and  it  is  admitted  that  they  are  so 
intended — that  the  defendant  induced  the  (fe- 
male filaintifi  to.. go  to  a  particular  pl«^pe 
with  intent  to  hav«  carnal  knowledge  of  her, 
iand  wheti  she  was  there»  with  the  same  intent 
or  design,  as  the  statenifnt  of  claim  calls  it, 

•  he  induced'  her  to  tpUce  some  liquid  with  a 
drug  in  it  so  aa  to  render  her  incapable  of 
muscular   control  and  resistance,  and  while 

'  she  was  in  that  condition  he  carried  out  his 

•  design,  of  as^ulting  .her,  find  against  her 
(will  either  had  pr  attempted  to  [104]  have 
earnal  kfftowXedge  of,  herp  In  my  opinion, 
apart  Irom  t^e.aliegation  that  the  de/endant 

•had  caiji^al  •  kuowle^e  of  her^  there  is  here 
a  statement,  of  fapt^  whichi  if  proved,  ^yould 

.  constitute  a  ielopy  within  s.  ,22  of  ,  the 
Offences  against  th^  Person  Act,,  1861.  I  do 
not '(think  thi^t  s,  i22  is  in  any  way  aftectcd 

.  by  s.  3,  sub-s*  3,  of  the  Criminal  Law  Amcnd- 
■ment  Act,  1$85,  whereby  a -somewhaL  similar 
act  is  made  a  wis^eineanbur.  On  the  face  of 
tha  staf^ment  of  claim,  there  is  no  aHegaiion 
of  felony  vpon  which  the, claim  for  damages 
is  based.     Th$it  being  so,  it  is  withifi   the 

,  power  of  thje  Court  to  stay  the.  proceejingB, 
and  the  fair  result  of  the  .cases  i?  that  that 
is  the  proper  course  to    adopt.     We    ought, 

,  however,  to  give  the  plaintiffs  an  opportunity 
of  alleging,  as  the  ground  of  tl^eir  claim  to 
damages,  an  assault  on  the  female  plaintiff 
which  will  amount  to  a  n\isdemeanour  only. 

.  It  would  not,  in  my  opinion,  b.e  irrelevant  to 
that  action  to  allcg!?  and  prove,  that  the  per- 

,  son  assaulted  was  unable  to  resist  owing  to  a 
drug     having     been     fidminlstered     to     her.' 

,  Though  it  ^ay  not,  perhaps,  be  easy,  I  con- 
ceive it  to  be  possible  to  state  a  good  cause  of 
action  wjithout  at  tlie  /same  time, alleging  a 

,  felony  as  its  basis.  The  plaintiffs  arc  en- 
titled to  be  allowed  to  put  forward  such,  a 
.faj$e  and  to  haye  it  ,t;ried..    I  should  be  very 

.loth  to  exercise  our  power  in.  such  a  way  as 
absolutely  .to  deprive  the    plaintiffs    of    all 

.  civil  remedy.  Of  course  if  the  defendant  is 
prosecuted  the  bar  to  the  further  continuance 
of  tbe  action  in  its  present  form  will  *dis- 
appear.  I  only  wish  to  add  that  there  are 
here  two  plaintiffs,  husband  and  wife,  and  if 
.  any  real  distinction  could  be  made  between 
them  it  might  be  that.t}ie  husband  might 
maintain  his  claim  .  upon  the  ground 
that  the  felonious  .act  was  not  com- 
mitted on  him.  X  am  not  prepared  to 
differ  from  ^he  opinion  expressed  by  Bramwell 
B.  in  Osborn  v.  Qillett,  L.  R.  3  Pxch.  88,  03, 
.  and  by  Uuddlestpn  B.  and  Wills  J.  in  Appleby 
V,  Franklin,.  17  ,Q,.B.  D.  93.  .Buthcre  the 
two  claims  are,  so  interlaced  as  to  make  it 
;  difficult  tp  separate,  them,  and  moreover  the 
husband's  claim  i/»  a  mere  bagatelle,,  the  real 
claim  being  fn  r«^ect  of  ,the  injury  to  the 
wife.  In  thcBc.i^ircumstances  I,  cannot,  sepa- 
rate them,  f  nd  I  dra.w  no  distiuction  .bc,t\yecn 
them. 


64)6 


CITE  THIS  VOL.  ANN.  CAS.  1916C. 


The  order,  therefore,  will  be  in  Bubstanoe 
to  6ta7  all  further  proceedings  in  the  action 
on  the  present  statement  of  claim;  [105 J  with 
leave  to  the  plaintiffs  to  aniend  the  state- 
ment of  claim  within  twenty-one  days;  and 
if  no  amendment  is  made  within  that  time, 
the  action  to  be  stayed  until  after  criminal 
proceedings  have  been  taken  against  the  de- 
fendant. 

SwiNFEN  Eady,  L.J. — I  am  of.  the  same 
opinion.  It  is  well  established  that  accord- 
ing to  the  law  of  England,  where  injuries  are 
inflicted  on  an  individual  under  circumstances 
which  constitute  a  felony,  that  felony  cannot 
be  made  the  foundation  of  a  civil  action  at 
the  suit  of  the  person  iiijured  against  the 
person  who  inflicted  ihe  injuries  until  the 
latter  has  been  prosecuted  or  a  reasonable  ex- 
cuse shewn  for  his  non -prosecution.  In  1827 
in  Stcie  v.  Marsh,  6  B.  &  C.  651,  at  p.  5«4, 
13  E.  C.  C.  249,  263,  Lord  Tenterden,  deliver- 
ing the  judgment  of  the  Court  of  King*s 
Bench,  stated  the  law  thus:  "There  is,  in- 
deed, another  rule  of  the  law  of  England,  viz., 
that  a  man  shall  not  be  allowed  to  make  a 
felony  the  foundation  of  a  civil  action."  That 
is  the  rule,  and  then  he  proceeds  to  state  the 
ground  of  the  rule.  "Tlte  rule  is  founded  on 
a  principle  of  public  policy.  .  .  .  Now 
public  policy  requires  tnat  offenders  agAinst 
the  law  shall  be  brought  to  justice,  and  for 
that  reason  a  man  is  not  permitted  to  abstain 
from  prosecuting  ah  offender,  by  receiving 
back  stolen  property,  or  any  equivalent  or 
composition  for  a  felony,  without  suit,  and, 
of  course,  cannot  be  allowed  to  maintain  a 
suit  for  such  a  purpose."  In  White  v. 
Spettigue,  13  M.  &  W.  603,  at  p.  608,  the  law 
was  laid  down  in  somewhat  similar  terms  by 
Rolfe  B.,  who  said:  "I  think  the  true  princi- 
ple is,  that  where  a  criminal,  and  consequent- 
ly an  injurious  act  towards  the  public  has 
been  committed,  which  is  also  a  civil  injury 
to  a  party,  that  party  shall  not  be  permitted 
to  seek  redress  for  civil  injury  to  the 
prejudice  of  public  justice,  and  to  waive  the 
felony,  and  go  for  the  conversion."  The 
learned  judge  is  there  speaking  of  an  injuri- 
ous act  which  amounts  to  a  felony.  So  too 
Cockburn  C.J.  in  Wells  v.  Abrahams,  L.  R.  7 
Q.  B.  564,  said  (at  p.  567)  :  "No  doubt  it  has 
been  long  established  as.  the  law  of  England 
that  where  an  injury  amounts  to  an  infringe- 
ment of  the  civil  rights  of  an  individual,  and 
at  the  same  time  to  a  felonious  wrong,  the 
civil  [1061  remedy,  that  is,  the  right  of  re- 
drees  by  action,  is  suspended  until  the  party 
inflicting  the  injury  has  been  prosecuted." 
That  being  the  established  law,  the  question 
arises  as  to  how  it  is  to  be  enforced  where  an 
action  is  brought  upon  alli^ged  facts  which,  if 
true,  disclose  a  felony.  Cockburn  C.J.  said 
in  the  same  case:     "But  it  may  very  well  be 


that,  if  an  action  were  brought  against  a 
person  who  was  either  in  the  course  of  being 
prosecuted  for  felony,  or  waa  liable  to  be 
prosecuted  loc. felony^  the  suDunary  jarlsdie- 
tion  of  this  Court  mi^t  he  invoked  to  atay 
the  proceedings'  which  would  involve  an  un- 
due use,  probably  an  abuse,  of  the  process  of 
this  Court,  in  >?hick  case  the  Court  is  always 
willing  to  interfere :  to  prevent  such  abuse."* 
Blackburn  J.  (at  p.  569)  took  the  view  that 
the  Court  could  in  certain  circumstances  stay 
the  proceedings.  Lush  J.  (at  p.  663)  said: 
"It  is  undoubtedly  laid  down  in  the  text-books 
that  it  is  the  duty  of  the  person  who  is  the 
victim  of  a  felonious  act  on  the  part  of  an- 
other to  prosecute  for  the  felony,  and  he  can- 
not obtain  redress  by  civil  action  until  he  has 
satisfied  tliat  requirement ;  but  by  what  means 
that  duty  is  to  be  enforced  we  are  nowhere 
informed." 

We  luive  noW  to  lay  down  the  proper  course 
of  procedure  in'  snch  a  case.  The  proper 
course  is,  in  my  judgment,  that  Indicated  by 
Cockburn  C.J.  in  the  passage  I  hare  eited, 
that  is  to  say,  to  stay  the  aetioa,  if  the 
present  statement  of  claim  is  persiated  in, 
imtri  criminal  proceedings  have  been  taken 
against  the  defendant,  with  leave  to  the  plain- 
tiffs to  amend  their  statement  of  claim,  and 
thus  give  them  an  opportunity  of  stating  a 
cause  of  action  without  alleging  a  fdony.  I 
agree  with  the  form  of  order  proposed  by 
Kennedy,  L.J. 

PnnxiMORE,  Jj.  J.— rl  am  of  the  same  opwioa. 
It  is  a  well-establiahed  rule  of  law  tkat  a 
plaintiff  against  whom  a  felony  haa  been  com- 
mitted by  the  defendant  qaanot  make  that 
felony  the  foundation*  of  a  cauac  of  actaoB 
unless  the  defendant  haa  been  proaccated  or 
a  reasonable  excuae  haa  been  ahewn  for  his 
not  having  been  prosecuted.  The  prosecution 
need  not  necessarily  be  at  the  suit  of  the  in- 
jured person:  We  are  enabled  now  to  pro- 
nounce si  decision  aa  to  the  mode  of  enlorcing 
that  rule,  because  hitherto  no  mode  of  pro- 
cedure haa  been  [107]  definitely  laid  down.  1 
agree  with  the  order  which  haa  been  anggesi- 
ed.  I  only  deaire  to  add  a  law  words  aa  to 
the  statement  of  claim*  There  aeona  to  aae  to 
be  two  distinct  feloaica  alleged  therein.  Tkere 
is  a  charge  of  rape  at  the  enid  of  paeagraph  3. 
and  there  is  charge  of  felony  in  paragraphs  2 
and  3  combined.  It  might  be  uncertain 
whether  paragraph  2  alleged  the  adminiatra- 
tion  of  a  drug  to  the  female  plaintiff  with  s 
view  of  making  her  unable  to  resiat  ao  that 
the  defendant  might  have  canal  knowledge  of 
her.  It  is,  however,  ■  franklv  adanttcd  that 
paragraphs  2  and  S  are  intended  to  he  rend 
together  and  to  have  that  meaning.  It  comr» 
therefore  within  a*  22  of  iht  Offenaes  against 
the  Person  Act,  18ftl,  and  it  is  none  the  lesi^ 
a  felony  within  that  section  beeaase  it  asay 
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also  be  a  middeilieaBOui' wlthhl  s.  3,  sub-s.  3, 
of  the  Criminal  Law  Amendment  Act,  1885. 
\'ariou8  distinctions  have  been  attempted  to 
■be  drawn  betwten  thA  two  setftSon^-bUt  it 
matters- not,  because  there  is  a -oletf r  charge 
of  felony  under  8.  22  of  the  Act  of  1861  as 
the  foundation  of  the  action.  The  statement 
of  claim  therefore  alleges  two  different 
feloni^  on  the^ajne  facts.  I  agr^e  that  the 
proper  order  is  that  stated  by  my  lord". 
Appeal  allowed. 


KOTZL 

Mers^v  or  Suapensioa  of  OlTtl  Aetioa 
Prediomtod  on  CoatniiuloA  of  ToloB:f. 

The  early  Knglish  rule  that  all  civil  reme- 
dies of  a  person  injured  by'  a  felony  were 
merged  in  the  criminal  ofTense,  being  based 
on  the  ground  that  the  goods,  of  a  convicted 
felon  were  forfeited  to  tne  crown,  later  gave 
way  to  a  doctrine  based  on  public  policy  that 
all  civil  remedies  are  suspended  until  the 
cffiender  has  been  prosecuted-  to  conviction. 
1  R.  C.  L.  tit.  Aotiona^  p.  327.  The  later 
Knglish  cases  show  a  tendency  to  disregard 
the  rule,  and  in  Midland  Ins.  Co.  t.  Smith,  6 
Q.  B.  D.  (Eng.)  561,  wherein  the  authorities 
were  reviewed  at  length,  the  cotirt  said :  "The 
history  9f  the  question  shows  tliAt  it  has  at 
different  times  an4  by  dlfTerent  authorities 
been  resolved  in  three  distinct  ways.  First, 
it  has  been  considdred  that  the  private  wrong 
and  injury  has  been  entirely  merged  and 
drowned  fii  the  public  wrong,  and  therefore 
no  cause  of  action  ever  arose  or  could  arise. 
Secondly,  it  was  thought  that,  although  there 
was  no  Hctua}  merger,  it  was  a  condition 
precedent  to  the  accruing  of  the  cause  of 
action  that  the  public  right  should  have  been 
vindicated  by  the  prosecution  of  ttie  felon. 
Thirdly,  it  has  been  said  that  the  true  princi- 
ple of  the  common  law  is  that  there  is  neither 
a  merger  of  the  civil  right  nor  is  it  a  strict 
condition  precedent  to  such  right  that  there 
shall  have  been  a  prosecution  of  the  feloh, 
but  that  there  is  a  duty  imposed  upon  the 
injured  person,  not  to  resort  to  the  prose- 
cution of  his  private  suit  to. the  neglect  and 
exclusion  of  the  vindication  of  the  public 
law.  In  my  opinion  this  last  view  is  the  cor- 
rect one."  The  decision  of  the  Court  of  Ap- 
peal in  the  reported  case  establishes,  however, 
that  in  England,  the  court  has  the  right,  if 
not  the  imperative  duty,  to  stay  the  proceed- 
ings in  a  civil  action  based  on  a  felony  where 
no  criminal  prosecution  has  been  begun. 

In  the  United  States  the  English  doctrine 
found  little  favor  in  the  early  cades  and  ex- 
cept in  one  jurisdiction  (see  Brady  v.  Meeser, 
27  R.  I.  373)  civil  remedies  in  favor  of  a 
peri^on  injured  by  a  felony  are  neither  merged 
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in  the  offense  against  public  law  nor  suspend- 
ed until  after  the  termination  of  a  criminal 
prosecution  of  the  offender.  1  B,.  C.  J/,  tit. 
A.oti9n$,  p.  328.  The  leading  Amerioan 
case  on  the  subject  is  Boaton,  etc  K.  Corp.  v. 
Dana,  1  Gray  (Mass.)  S3,  wherein  th^  court 
stated  the  argument  against  the  ^Ivnglish 
doctrine  as  follows:  ^'Without  regard,  how- 
ever, to  the  causes  which  originated  ^he  doc- 
trine, it  has  been  urged  with  great  force  a^d 
by  high  authority,  that  the  rule  now  rests  on 
public  policy;  King  v.  Oxford  County,  12 
East  413,  414;  that  the  intere«tt  of  aociety 
require^  in  order  to  secure  the  effectual  prose* 
cutions  oi  offenders  by  persons  injureiks  tbHit 
they  should  not  be  permitted*^  redrew  their 
private  wrongs,  until  public  justice  l^aa  been 
Arst  satisfied  by  the  oonvietion  of  felons^  that 
in  this  way  a  strong  incentive  is  furni^hefl 
to  the  individual  to  discharge  a  public  djuity, 
by  fringing  his  private  interest. in  aid  of. lis 
performance,  which .  would  be  wholly  lost,  if 
iie  were. allowed,  to  pursue  hi^  remedy. before 
the  prosecution  and  termination  of  a  crimti^i^l 
proceeding.  This  argun^ent  .is  doubtless  en- 
titled to^eat  weight  in  England,  where  the 
mode. of  proaeeuting  criminal  offenses  is  very 
different  Irom  that  adopted  with  us. ,  It  is 
there  .the  especial  duty  of  every  one,  agi^inst 
whose  person  or  property  a  crime  has  been 
committed,  to  trace  out  the  oJ9(end^rr  and 
prosecute  him  .to  qonviction.  Iii  the  discharge 
of*  this  duty*  hie  is  often  compelled  to  eivploy 
counsel;  procure  an  indictment  to  be  dri^wn 
.  and  Wd  before  the  grand  jury,  w^h  the  e^fi- 
dence  jn  its  support;  and  if  a  bill  is  found,  to 
see  that  the  case  on  the  part.of  iho  prosf- 
cution  is  properly  conducted  before  the  j.ury 
of  trials. .  All  •  this  is  .  to  be  done .  b^  the 
prosecutor  at  his  own  cost,  unless  the  court, 
after  the  trial,  shall  deem  reimbursement 
reasonable.  1  Chit.  Crim.  Law,  9,  8^5.  The 
whole  system  of  the  administration  of  crimi- 
nal justice  in  England  is  thus  made  to  de- 
pend very  much  upon  the  vigilance  and  efforts 
of  private  individuals.  There  is  no  public 
ofiicer,  appointed  by  law  in  each  county,  as 
in.  this  commonwealth,  to  act  in  behalf  of  the 
government  in  such  cases,  and  take  charge  of 
the  prosecution,  trial  and  conviction  of  of- 
festtders  against  the  lawa.  Jt  \»  quite  obvious 
that,  to  render  such  a  system  efiioacious,  it  is 
essential  to  use  means  to  secure  the  a^d  a^d 
.co-operation  of  those  injured  by  the  commi^- 
.  pJ9n  of  crimes,  which  are  not  requiaite  with 
us.  It  is  to  this  cause,  that  the  rule  in  que^* 
tion,  as  well  as  many  other  legal  enactments, 
designed  to  enforce  upon  individuals  the  duty 
of  prosecuting  offenses,  owes  its  existence  in 
England.  But  it  is  hardly  possible,  under  our 
laws,  that  any  grave  offense  of  the  class  desig- 
nated as  felonies  can  escape  detection  and 
punishment.  The  officers  of  the  law,  whose 
province  it  is  to  prosecute  criminals,  require 


XrtO 


CITE  THllS  VOL.  ANIT.  CikS.  19ieC. 


no  assistance  from  persons  injured,  other  than 
that  whifeh  a'  sense  of  duty,  unaided  by 
private  interest,  w<mld  naturally  prompt.  On 
the  other  hand,  in  thfe  absence  of  ainy  reasons, 
founded  on  public  policy,  requiring  the 
recognition  of  the  rule,  the  expedieAoy  of  its 
adoption  may  well  be  doubted.  If  a  party  is 
compelled  fo  await  'the  determination  of  a 
criminal '  prt>seeutioU  before  h«  is  permitted 
to  seek  his  private  redress,  he  certainly  has 
a  dtrong  tnotlve  to  stifle  the  prosecution  and 
compound  with  the  felon.  Nor  can.  it  con- 
ti'ibtite  t6  the  purity  of  the  administration  of 
jtistlce,  or  tend  t6  promote  private"  morality, 
to  suffer  a  party  to  set  up  anfd  makitain  in  a 
couHof  law  i' 'defense  founded  solely  upon  his 
own  itHriminal  act.  Thie  right  of  every  citizen, 
tinder  'our  cohstitution,  to  obtain'  justice 
promptly  aiid  without  delay,  requires  that  4io 
one'  should  be  delayed'  in  obtaining  a  remedy 
for  %.  private' injury,  except  in  a  cast?  of  the 
plalinest  public  necessity;  There  being  no 
stich  necessity  (ialllng  for 'the  adoption  of  the 
rttl^'  under  cbnsideration,- we  are 'of  o'pdnion 
that  H  ought  not  to  be  engrafted  into  our 
jurisprudence'.''  The  foregoing  '  was  quotsed 
with  approval  in  L^eman  v.  PuMicJ  Service  R. 
Co.  77  N.  J.  L.  420,  72  Atl.  8.  Ift  Downs  ▼. 
'BaKfteore,  111  Md:  674>  19  Ann.  Cas.  644,  76 
At!.  861,  41  L.R.A.(N.S.)  295,  it  was  said: 
"Comlttjg',  however,  to  the  specific  coii^tetoftion 
'6f  the  appellUnt  in  this  case  it  has  been  em- 
|)haticany  denied  by  so  high'  authority 'as 
*  JtldgB  Cooiey,  who  shyk  in  his  work  on  Ttfrts, 
Ist  ed.  pag^  87 :  '*In  tfiis"  country  th^  irofm- 
iadn  law  doctrine  of  the'  susptosion  -of  divil 
reinedy  in  case  of  fcflony-  has  not  be^  recog- 
nized. The  reason  listtally  as^gned  is,  that 
in  this  country  the  duty  of  prosecuting  for 
publi(^  offenses  is  devolved  'upon  A'  public 
officer  chosen  for  the  purpose,  insteiid  of 
being  left  as  in  England  to  the' voluntary 
action  of  the  party  injured  by  crime.  The 
civil  and  the  criminal  prosecution  may  there- 
fore go  on  pari  passu,  or  if  the  latter  is  not 
commenced  at  all)  the  failure  to  seek  prublic 
Justice  is  no  bar  to  the  private  remedy.*  This 
text  of  Judge  Coolly**  is  sustained  by  num^r- 
ouft  deci^ons  among  which  is  the  case  of 
Boston,  etc.  R.  Corp.  v.  Daha,  IGray  (Mass.) 
83,  in  which  the  court  concisely  states:  'The 
doctrine  of  the  English  law,  that  for  goods 
fdonious'ly  taken,  no  action  lies  against  the 
felbn  before  th^  institution  of  criminal  pro- 
ceedings against 'hitt,  is  not  in  force  in  this 
commonw^Alth."* ' 


MASON  ET  AI.. 

V. 

boAbb  of  bianaobbs  of  mighi- 
oan  80umeb8*  homb. 

Michigan  Supreme  Courts-July  24,  1914. 
IS^l  Mich.  847,'  148  N.  W.  220, 


Soldiers'  Home  ^  Katnre  of  InstitmttoB« 

The  Michigan  Soldiers'  Home,  eatabliahed 
by  Pub.  Acts  188V  N«:  •152,  is  an  eleemosy- 
nary institution  for  the  purpose  of  dispensing 
iB..  cjba^ity:  i;o>a  ,fav9i*«4  -but  4)ip^deiiL  (^law, 
iAWBd«<t  to  .UixplMk.,  a  hogve  ;to^  .hovorably 
discharged  veterans,  disabled  by  disease, 
wpunds,  etc.,  fron^  earyiing.  their  living,  and 
having  no  adequate  means  of  support,  who 
would  otherwise'  become  objects  of  common 
charltv.  '         '  ' 

PeAsionji  7-  Xllfeot  of  AdmisaioA  to  Sol- 
diera* 'Hbme. 

Pub.  Acts  1885,  No.  152,  establishing  the 
Michigan  Soldiers'  Home,  by  section  2,  vested 
the  general  government  in  a  board  of  man- 
agers, by  section  8,  required  the  board  to 
prepare  a -system  of  government,  by  aeclion 
.11,  declared  that'  all  honorably  discharged 
and  disabled  B9ldier8  and  sailors  otherwise 
dependent  on  charity  should  be  admitted, 
subject  to  the  regulations  of  the  managers. 
Pub.  Acts  1905,  No.  313^,  provided  that  money 
accumulated  in  the  post  fund  of  the  home 
might  be  used  to  benefit 'the  home  and  its 
inmates^  and  Pub.  Acts  1911,  No.  102,  that 
pensions  of  residents  might  be  taken  for 
disciplinary  purposes  to  be  held  in  trust  for 
them.  9eld.  that  one  whose  pension  was  ad- 
equate for  his  support  was  not  entitled  to 
admission,  and  that  a  regulation  imposed  as 
a  condition  of  adndission  that  residents  trans- 
fer their  pensions  in  excess  of  $12  per  month, 
to  be  permanently  retained  and  ultimately 
turned  over  to  a  genial  state  fund,  was 
beyond  the  power  of  the  hoard*  and  that  the 
amounts  so  netained.  were  held  in  trust,  to 
be  accounted  for  according  to  Act  No.  102. 

[See  note  at  end  of  this  case.] 

8ai&e. 

In  such  accounting  the  amounts  due  to 
discharged  or  deceased  soldiers,  as  to  whom 
the  trust  had  terminated,  were  payable,  with 
interest  at  5  per  cent,  per  annum  from  the 
time  of  death  or  discharge;  but,  as  to  money 
held  by  the  board  under  the  disciplinary  regu- 
lation, no  interest  was  recoverable,  uokss  the 
board  had  received,  interest  thereon. 
.     [See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Oourt,  Kent  county: 
McDoNAiJ),  JudgiB. 

•  Action  for  injunction,  aceoimting  and  other 
relief.  Orange  S.  Mason. et  aU  plaintiiTs,  and 
Board  of  Managers  of  Michigan  Soldiers* 
Home,  defendants.    Judgment  for  plaintiffs. 
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Defendants  aLppeal.     The  facts  are  stated  in 
the  opinion.      Modified. 

Orant  FtUoioe  and  David  ff. '  Cro'tcley  for 
appellants. 

A.  A.  BlUis  and  8.  Wesaelius  for  appellc^es. 

[34^1  Si'EEaiE,  J: — Hie  "Tittimate  question 
presented  by  this  record  is  whether  the  board 
of  managers  of  the  Michigan  soMiers^  home 
at  Grand'  Kapids  ever  bad  the  right  to  take 
and  retain  permanently  all  o'f  any  part  of  the 
pensions  of  inmates  of  that  instftutibn. 

Defendants  hare  appealed  from  a  di^cree  of 
the  circuit  court  of  Kfent' county,  in  chancery, 
awarding  $8,373:U  to  126' of  the  206  com- 
plainants, iu  s^ms  ranging  from'  $4.05  to  a 
maximum  of  $541.66  (principal  and  interest) , 
being  pension  money  received  by  said  com- 
plainants from  the  "United  States  govern- 
ment -While  residents  df  Said  toldiers'  hoihe, 
and  retained  by  defendants  tnider  titles  and 
general  orders  adoptM  and  promiilgated  by 
said'  board  of  mitnagers  iii  cbses  where  the  in- 
dividual'penSlonis  exceeded  $12  per  month. 

The  original  bill  of  complaint  herein  was 
filed  September  4,  1909,  by  Orange  S.  Mason, 
since  deceased,  in  his  own  behalf  and  that  of 
others,  to  restrain  enforcement  of  a  general 
order  promulgated  by  the  defendant  board  of 
managers,  requiring  i^Il  Inmates  of  said  home 
to  surrender  all  pension'  money  ret^ved  by 
them  in  dXcesp  of  $12,  or' iir  exceptional  cases 
$15,  per  month  to  '  the  '  autlibritiefl  '  o^  the 
institution,  to  be  peiinanently  retained  arid 
ultimately  turned  into  the  general  State  fiind. 
Subsequently  iall  parties  who  ate  now  com- 
plainants were  made  parties  to  said  bill  of 
complaint  by  an  order  of  the  court, 

[350]  Upon  the  filing  of  such  bill  a  pre- 
liminary injunction  "was  issued  restraining 
the  defendants  from  enforcing  the  provisions 
of  said  order.  Defendants  demurred  to  said 
bill,  later  amending  said  demurrer,  alleging, 
among  other  reasons,  that  the  suit  instituted 
by  complainants  was  in  fact  a  suit  against 
the  State  of  Michigan,  and  therefore  could  not 
be  maintained  without  the  consent  of  the 
State;  that  said  board  of  managers  was  an 
agency  of  the  State,  and  defendants  possesBcd 
only  limited  powers  especially  provided  by 
law,  not  including'  the  right  to  sue  and  be 
sued  in  the  courts  of  the  Slate  of  Michigan. 
Complainants'  bill  was  later  amended,  and  a 
plea  was  filed  by  defendants  to  said  amended 
bill,  followed  by  a  replication  of  complainants.  - 
Thereafter  a  stipulation  between  the  parties 
provided  that  the  suit  should  be  brought  on 
for  hearing  upon  the  bill  of  complaint  and 
plea  on  a  date  fixed,  at  which  time,  by  per- 
mission of  the  court,  complainants'  replication 
was  withdrawn,  and  an  amended  '  bill  filed 
praying  for  an  accounting  by  defendants  for 
the  moneys  colTected  from,  complainants  as 
Ann.  Cas.  1916C. — 54. 


Alleged,  and  a^ing  for  an  injunction  restrain- 
ing defendants  from  discharging  any  of  com- 
plainants from  said  home  until  the  further 
order  of  the  court,  from  collecting  or  ap- 
propriating any  money  due  complainants  as 
■pensioners  of  the'  civil  war,  from  oompelling 
ihem  to  sign  t^eeipts  or  transfers  for  any 
money  due  them 'as  pensioners 'of  the  United 
States  government,  and  from  transferring  or 
setting  over  any  moneys  received  liy  defend- 
ants as  af^reciaid  id  the  general  fund  of  the 
State  of  Michigan.  A  plea  Wiui  then  filed  by 
def^dants  to  said  ainended  bill' fairly  put;tii»g 
in  issue  all  material  questions  raised  by  said 
'  amended  bill  and  involved  in  this  controversy, 
with  a  general  denial  of  complainantci'  right 
tb  the  relitif  asked.'  A  later  replication  filed 
by  complainants  finally  concluded'  the  pro- 
tracted pleadings,  and'  the  [351]  suit  was 
brought  to  a  hearing  on  March  4,  1913/  upon 
pleadings  and  proofs  taken  in  open  court. 
"  The  trial  court  rendei'ed  an  opinion  that 
'  said  board  of  managers  of  tW'  Michigan 
*  Soldiers'  home  hid  no  auth«frity,  under  the 
law  creating  such  institution;-  to  make  rules 
by  which  any  part  of  the  soldiers'  pensions 
received  from  the  United  States  government 
'  could  be  permanently  taken  froM  the  inmates 
bf 'the  home  and  appropriated  by  the  board; 
the  gist  of  said  opinion  being  as  fbilows : 

"If'  soldiers,  sailors,  and  marines  come 
within  'that  dass  which  entitles  them  to-the 
benefits  of  the  home,  they  are^  entitled  to  the 
'  enjoyment  of  such*  benefits,  without  payment 
therefor.  '  If '  hot  entitled  to  the  benefits  of 
'the -hbme,  they  isbouM  not  be  admitted.  The 
State  gave  the  'board  no  atlthority  to  contract 
with  those  not  eligible  for  admission  to  the 
home.  It  did  not  intend  to  give  the  board 
of  managers  any  authority  to  deal  with  any 
except  those  entitled  to  the  benefits'  of  the 
home.  It  was  not  intended  that  the  institu- 
tion should  be  Supported  in  an  way  by  contri- 
butions from  the  pensioners." 

The  Micliigan  soldiers*  home  was  estab- 
lished by  Act  No.  152,  Pub.  Acts  1885  (2 
How  Stat  (2d  ed.]  §  31716  et  seq.),  entitled: 

"A-n  act  to  aiithorize  the  establishment  of 
a  home  folr  disabled  soldiers,  sailors,  and 
marines  in  the  State  of  Michigan;** 

By  section  2  of  said  act  the  general  super- 
vision krid  <70vernniont  of  said  Soldiers'  home 
is  vested  in  a  board  of  managers  consisting 
of  six  members  appointed  by  the  governor  by 
and  with  the' advice  and  consent  of  the  senate. 

Section  8  provides: 

"It  shjill  be  the  duty  of  the  bokrd  of 
managers  td  meet  once  in  every  three  months, 
on  their  own  adjournmeni^,  and  oftener  if  they 
shall  deem  it  advisable,  at  Whidi  meeting  they 
i^all  prepare  and  carefully  digest  and  mature 
a  system  of  government  for  said  [352]  home, 
embracing  all  such  rules,  regulations,  and 
general  laws  as  they  may  deem  neeessary  for 
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preserving  order,  for  enforcing  discipline,  for 
preserving  tlie  health  of  such  disabled 
soldiers,  sailors,  or  marines  as  may  be  re- 
ceived at  this  home." 

Other  parts  of  the  act,  of  minor  importance 
here,  provide  for  the  selection  hy  said  board 
of  a  treasurer  and  clerk  from  their  own  body 
and  a  commandant  for. said  home,  with  sucli 
subordinate  officers  and  employees  as  may  be 
necessary.  Provision  is  also  made  by  subse- 
quent legislation  for  establishing  up<m  the 
^ame  premises  and  under  the  same  xpanage- 
ment  a  home  for  the  wive^  and  mothers  of 
such  disabled  soldiers. 

Section  11  of  said  act  provides  in  part  as 
follows: 

''AH  honorably  discharged  soldiers,  sailors 
and  marines,  who  have  served  in  the  army  or 
navy  of  the  United  States  in  the  late  War  of 
the  Rebellion  [or  in  the  Mexican  War],  and 
who  are  disabled  by  disease,  wounds,  or  other- 
wise, and  who  have  &<;►  adequate  means  of 
support,  and  by  .reason,  of  such,  disability  are 
incapable  of  earning  their  living,  and  who 
would  be  otherwise  dependent  upon  public  or 
private  charity,  shall  be  entitled  to  foe  admit- 
ted to  said  l^ome,  subject  to  the  rules  and 
regulations  that  aliall  be  adopted  by  the  board 
of  managers  to  govern  the  admission  of  appli- 
cants to  saiA  home.'* 

This  section  also  requires  a  previous  resi- 
dence of  one ,  year  in  the  State,  unless  the 
applicant  served  in  a  Michigan  regiment  or 
was  accredited  to  the  State  of  Michigan,  and 
subsequent  amendments  provide  for  the  ad- 
mission to  said  home  of  soldiers,  sailors,  and 
marines  who  have  served  in  the  Spanish- 
American  or  Philippine  vitirs  upon  the  same 
conditions. 

This  court,  in  construing  the  law  creating 
the  soldiers'  home,  has  defined  it  as  an  elee- 
mosynary institution;  the  purpose  of  its 
existence  being  to  dispense  to  a  favored 
but  dependent  class  a  well-bestowed  and 
[353]  deserving  charity.  The  language  of  the 
act  admits  of  no  other  construction.  Its  ob- 
ject was  to  furnish  a  home,  which  would  be  a 
more  congenial  and  fttting  refuge  than  the 
ordinary  charitable  institution,  to  that  class 
of  honorably  discharged  veterans  who,  dis- 
abled by  disease,  wounds,  or  otherwise  from 
earning  their  living,  and  having  no  adequate 
means  of  support,  would  otherwise  become 
objects  of  common  charity.  Wolcott  v.  Hol- 
comb,  »7  Mich.  361,  56  X.  W.  837,  23  L.R.A. 
216. 

In  its  general  scope  the  law  does  jiot  con- 
template, nor  ,by. its  language  does'it  permit, 
that  the  board  of  managers  shall  admit  9lr  in- 
mates of  the  home  any  self -supporting,  honor 
ably  discharged  soldiers,  however  worthy^  and 
allow  them,  in  case  they  so  desire,  to  pay  for 
their  care  and  maintenance  in  whole  or  in  part, 
.as   is   the   law   in  some  other  States  which 


extend  the  privileges  of  the  home  to  veterans 
whose  financial  condition  would  bar  them 
from  regular  admission.  A  soldier's  pension 
i^  not  a  charity,  but  a  reward  won,  or  com- 
pensation earned,  by  services  rendered  to  his 
country,  to.  which  he  is  entitled,  wholly  re- 
gardless of  his  financial  circumstances,  and 
which  is  paid  alike  to  t^e  rich  and  poor. 
Comparatively  few  of  these  entitled  to,  and 
who  receive,  soldiers'  pensions  are  entitled  to 
admission  to  the  soldiers'  home.  If  a 
soldier's  pension  is  adequate  to  support  him, 
or,  added  to  his  other  resources,  renders  him 
self-supporting,  he  is  nqt  entitled  to  admis- 
sion to  the  home  as  an  imnate.  If,  thougli 
receiving  a  pen^iqp,  his  means  of  aupport  are 
not  adequate,  and  he  is  incapabjle  of  earning 
a  living,  and  his  status  is  such  that,  unless 
admitted  to  the  home,  he  w;ould  have  to  be 
supported  by  charity  in  whole  or  in  part,  he 
is  entitled  to  admission.  That  is  the  test. 
The  statute;  creates  no  ^ades  or  degrees  in 
that  particular!  and  iniposes  no  ponditions 
beyond  that.  There  is  no  su^estion  in  the 
law  that  those  of  [354]  the  class  entitled  to 
admission  shall  contribute  from  their  pensions 
or  other  scant  resources  which  they  may  have 
towards  their  maintenance.  The  legislature 
might  have  so  provided;  but  it  did  not.  In 
some  of  our  sister  States  such  conditions  were 
imposed,  and  the  Federal  law  creating  na- 
tional soldiers'  homes  first  expressly  provided 
that  applicants  must  surrender  their  pensions 
a^  a  condition  of  admission;  but  jBubsequent 
legislation  to  tlie  contrary  has  removed  iliose 
conditions  for  admission  to  the  national 
soldiers'  homes,  and  the  same  course  has  been 
followed  by  most  of  the  States.  A  report  of 
inspection  of  State  soldiers'  and  sailors' 
homes  for  the  year  1910,  made  by  the  inspec- 
tor general  of  the  national  home  for  discharged 
soldiers,  shows  that  of  54  such  institutions 
scattered  throughout  the  United  States  only 
5  exact  any  part  of  the  inmate's  pension  for 
his  maintenance  or  the  support  of  the  home. 

It  is  contended  in  behalf  of  defendants  that 
under  the  provisions  of  sections  8  and  11, 
above  quoted,  power  was  delegated  to  the 
board  by  the  legislature  to  include  in  the 
rules  and  regulations  which  it  was  authorized 
to  adopt  for  a  system  of  government  of  the 
home  tlie  condition  of  admission  requiring 
contributions  from  pensions  now  in  contro- 
versy, and  that  such  authorized  rules  and 
regulations  when  adopted  and  promulgated 
have  all  the  force  and  effect  of  a  statute. 

The  question  of  what,  power  wa$  delegated 
by  statute  to  the  board  came  before  this  court 
in  T^3cr  v.  Soldiers'  Home,  92  Mich.  633,  52 
K.  W.  956.  In  that  case  a  mandamus  was 
asked  to  compel  respondents  to  vacate  a  rule, 
numbered  14,  and  a  general  order  based  upon 
it,  requiring  every  pensioner  admitted  to  the 
home  who  received  a  pension  in  excess  of  $5 
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pev  mootli  to  turn  the  exceas  over  to  the  com- 
mandant,  subject  to  the  disposal  of  the  board 
of  [355]  managers,  and  providing  that  if  an 
Improper  use  was  made  of  the  $5  allowed  to 
be  retained  leading  to  infractions  of  rules  of 
the  institution,  such  allowaiice  should  be  bus* 
pendtd;  also  directing  that  the  commandant 
ascertain  as  soon  as  possible  the  wife,  depend- 
ent children,  or  parents  of  the  iiunates  receiv- 
ing pensions,  and  cause  the  money  so  received 
from  the  pensioners  to  be  sent  to  them,  or,  in 
case  no  one  was  dependent  upon  any  pension- 
er, the  money  so  received  from  him  should  be 
held  by  the  board  and  ultimately  paid  back 
to  him  upon  his  final  discharge  from  the 
home.  The  position  then  token  by  the  board 
of  managers  is  not  in  harmony  with  the  pres- 
ent attitude  of  the  board.  It  then,  in  ^ect, 
disclaimed  any  purpose  or  right  to  permanent- 
ly retain  or  appropriate  the  money  taken 
from  pensioners,  and  urged  in  justification  of 
the  rule  that  it  was  adopted  for  the  sole  pur- 
pose oC  enforcing  discipline  and  maintaining 
order,  and  that  without  sudi  rule  it  would 
be  impossible  to  do  so.  Approving  this  con- 
tention as  well  founded  so  far.  as  it  applied 
to  temporarily  taking  control  of  the  pen- 
sioner's moneys  the  court  said : 

"We  think  it  is  within  the  power  of  the 
board  to  require  the  pension  money  of  ttie  in- 
mates to  be  deposited,  if,  m  the  words  of  the 
statutsv  they  deem  it  necessary  to  preserve 
order,'  enforce-  discipline,  or  preserve  the 
health  of  the  inmates." 

The  permanent  retention  of  a  former  in- 
mate's pension  after  he  is  dead  or  discharged 
could  scarcely  be  urged  as  necessary  to  en- 
force discipline,  preserve  order  or  health. 

The  significance  of  that  opinion  as  applied 
to  this  case  is  found  in  that-  portion  dealing 
with  the  provision  of  rule  14  requiring  the 
commandknt  to  ascertain  the  dependent  rela- 
tives of  inmates  who-  drew  pensions,  and  to 
pay  the  deposited  portions  of  the  pensions  to 
such  relatives.  While  recognizing  that  the 
act  lodged  a  broad  discretion  with  the  board, 
in  the  [856]  management  and  government  of 
the  institution,  which  courts  would  not  biter- 
fere  with,  unless  a  very  clear  case  of  abuse 
was  shown,  the  court  in  that  connection  very 
plainly  indicated  the  limit  of  such  discretion 
in  handling  the  pensions  of  inmates,  as  fel- 
lows: 

'^We  do  not,  however,  think  that  the  statute 
confers  upon  the  board  the  right  to  deter- 
mine what  relatives  are  dependent  upon  the 
pensioner  for  support^  and  to  direct  haw  much 
of  such  nioney  shall  be  sent  to  su^  relatives. 
To  this  extent,  therefore,  rule  14  is  void,  and 
must  be  vacated.'' 

It  is  true,  as  claimed  by  defendants,  that 
the  question,  directly  in  issue  here,  of  the 
right  of  the  board  to  for  all  time  deprive  the 
inmate  of  any  part  of  his  pension  money  and 


permanently  appropriate  it  to  support  of  the 
home  was  not  raised,  for  the  manifest  reason 
that  no  such  right  was  claimed  or  suggested; 
but  when  this  court  squarely  held  that  the 
right  of  the  board  did  not  even  extend  to 
permanently  depriving  the  inmate  of  his 
money  for  the  apparently  laudable  and  equita- 
ble purpose  of  applying  it  to  the  support  of 
his  dependent  relatives,  whom  it  was  his 
natural  and  legal  duty  to  support,  if  able,  we 
see  little  room  for  argument  as  to  the  indi- 
cated limit  of  the  board's  authority  in  mak- 
ing final  disposition  of  this  money.  To  im- 
pose the  condition  requiring  inmates  to  pay 
the  institution  in  whole  or  in  part  for  their 
maintenance,  whether  out  of  the  pensions  re- 
ceived or  from  other  sources,  is  not  to  be 
treated  as  an  abuse  of  discretion,  but  rather 
as  an  attempted  exercise  o£  a  discretion  which 
'the  law  did  not  authorize.. 

It  is  urged  in  behalf  of  defendants  that  in 
other  States,  under  similar  statutes,  the  right 
of  managing  boards  of  soldiers'  homes  to  take 
and  appropriate  the  pensions  of  inmates  has 
be^  universally  upheld,  citing,  in  support  of 
this  contention,  the  following  cases:  Ball  v. 
Evans,  98  la.  708,  68  K.  W.  435;  Howell  v. 
Sheldon,  82  Neb.  72,  117  N.  W.  109;  Tread- 
way  [357]  V.  Veterans'  Home,  14  Oal.  App.  75, 
111  Pac.  Ill;  Brooks  v.  Hastings,  192  Pa.  St. 
378,  43  Atl.  1075;  O^Donohue  v.  New  Jersey 
SoMiers'  Home,  65  N.  J.  L.  484,  47  Atl.  452. 
■These  cases  involve  the  question  raised  here 
has  applied  to  the  statutes  of  the  respective 
States.  To  the  extent  they  are  in  conflict 
with  Loser  y.  Soldiers'  Home,  supra,  they  can- 
not be  regarded  as  controlling.  Some  of  them 
are  distinguishable  in  marked  particulars. 
In  Ball  v.  Evans,  supra,  the  distinction  is 
pointed  out  in  the  opinion.  The  Iowa  statute 
creating  the  home  did  not  define  who  was 
entitled  to  admission.  Section  2  of  the  act 
provided  that: 

'The  board  of  commissioners  shall  de- 
termine the  eligibility  of  applicants  for  ad- 
mission to  the  home." 

The  Loser  ease  is  cited  in  the  opinion,  and, 
amongbt  other  things,  it  is  said: 

''In  that  case  the  court  sustained  rules 
similar  to  those  here  in  controversy.  So  much 
of  one  rule  was  declared  invalid  as  determined 
what  relatives  were  dependent  upon :  the 
pensioners  for  support,  and  directed  how 
much  of  his  pension  money  should  be  sent  to 
such  relatives.  This  holding  was  based  upon 
the  ground  that  the  statute  of  Michigan  did 
not'  authorize  the  board  to  determine  that 
matter.  Even  that  holding  would  not  ob- 
tain here,  for  our  statute  authorizes  the  board 
to  determine  the  question  of  the  eligibility  of 
applieanto  for  admission  to  the  home." 

Treadway  v.  Veterans'  Home,  supra,  is  de- 
voted chiefly  to  construing  the  California 
statute;  the  rules  of  the  board  being  of  minor 
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Bignificance.  The  following  excerpt  from  the 
opinion  indicates  the  prineipal  question  at 
issue,  and  the  view  of  the  court  upon  a  con- 
dition relative  to  retaining  any  remaining 
pension  money,  of  deceased  inmates,'  express- 
ly authorized  by  statute : 

^'•7he  law  does  not  purport  to  affect  'the 
estates  of  deceased  persons'  or  'change  the  law 
of  descent  or  succession,'  and  was  intended 
for  no  such  purpose;  it  [358]  merely  extends 
to  the  class  of  persons  indicated  the  benefits 
and  privileges  of  the  home  on  certain  condi- 
tions*  In  the  particular  complaiiied  of  appli- 
eaaits  agree  that  their  pension  money  ishall  1^ 
paid  to  the  treasurer  of  the  home  from  time 
to  time  as  reoeifved  to  be  h^kl  for  their  per- 
gonal benefit  and  use  while  members,  and 
vrithout  having  made  other  disposition  of  it, 
any  balance  unexpended  shall  go  to  the  hcmie 
for  the  benefit  of  all  the 'members,  subject  to 
the  right  of  certain  bam^d  persons  to  this 
balance  if  called  for  within  a  stated  period*-- 
five  yearsi  It  cannot  be  said  that  this  regu- 
lation is  harrii  or  burdensome  or  ungenerous, 
for  tbe  applicant  is  supposed  to  be  in  in- 
digent circumstances  when  admitted^  having 
no  one  under  any  legal  obligation  to  support 
him,  and  it  is  only  'when  the  member  dies 
intestate  that  th«  law  operates  to  diftpo^  of 
any  balance  to  his  credit,  and  to  this  he 
agreed  wbien  admitted  as'a member." 

HoWell  V.  8heIdon\  supra,  was  based  on  ^e 
Nebraska  statute^  differing  from  that  of 
Michigan  in  the  particular  that  the  >  board 
was  not  only  required  to  prescribe  rules  for 
admission,  but  authoriKed  to  admit '  as  in- 
mates old  soldierS)  otherwise  qualified,  upon 
payment  by  them  of  their  board  if  they  so 
desired,  thus  giving  the  board  a  -  discretion 
not  conferred  by  our  statute.  Though  im- 
-  pelled  to  hold  that  the  rule  complained  of 
was  within  the  discretion  of  the  board,  the 
court  suggested  that: 

"If  the  legislature  believes  the  rule  to  be 
harsh,  unnecessary,  or  inexpedient,  it  can 
limit  tlie  power  of  the  board  as  to  its  right 
to  require  the  payment  of  any  part  ol  the  pen- 
sions of  the  inmates  lor  the  support  of  the 
institution,  and  thus  conform  the-  rule  in  this 
State  to  that  in  the  majority  of  those  States 
■  maintaining  like  institutions.-^' 

In  the  Pennsylvania  and  New  Jersey  -cases 
special'  circumstances  are  shown  under  which 
the  inequity  of  granting  a  recovery  was 
emphasized,  and  the  courts  held  that  the  pay- 
ments were  voluntarily  made  and  could  not  be 
subsequently  recoveredy  a» .  the.  •  testimony 
[359]  el^rly  disi^loeed  that  the  pensioner 
when  applying  for  admission  distinctly -imder- 
stood  and  freely  agreed  to  tJie  arrangement. 
Those  oases'  being,  however,  chiefly  based  on 
the  doctrine  of  eontract  obligat-ions,  the  courts 
necessarily  held)'  in  substance,  that  the 
managing'  boards  had  power  to  impose  such 


conditions  and,  in  effect,  make  contracts  with 
applicants  for  -  permanent  surrender  of  their 
pension  money  received  while  inmat^es,  So 
far  as  those  opinions  disclose,  their  statutes 
are  quite  similar  to  that  of  Michigan,  thougli 
not  id^tical,  and,  to  the  extent  the  eon- 
elusions  reached  by  those  courts  as  to  au- 
thority of  the  boards  are  at  variance  with  the 
tenor  of  the  Loser  case,  they  cannot  be  fol- 
lowed; but,  aside  from  that  question,  there 
is  testimony  in  thiS'Case  that  much  misunder- 
standing and'confundn  existed  at  times  in  the 
minds  of  inmates:  as  to  how  their  pensions 
were  to  be  treated.  Th^  all  signed  an  agree- 
ment, when,  making  application  for  admis- 
sion, to  abide  by  the  roles  and  regulations 
of  the  home;  and* •knew they  were  required  to 
deposit  their  pehsion  money  with  the  officials 
As  to  their  further  omsent  and  understand- 
ing, the  testimony  is  not  >clear  and  un- 
question^,  sis  <it  was 'in  the  New  Jersey  and 
Pennsylvania  caisest  Inikis  case  numerous 
changes  in  the  rules  andiforms  of  application 
were  made- frodb  time  to  time.  Subsequent  to 
the  time  of'  disavowing  •  in  -this  ooinrt  any 
purpose  to  permanently  ^appropriate  any  part 
of  the  pension  money .  inmates  were  required 
to  deposit,  rules  to  the  eontrary  were  adopted, 
and  the  eonditions- of  adraisnon  so  indicating 
were,  as  a  rule,  printed  on  the  back  of  appli- 
cations, under  headings,  purporting  to  be  per* 
tiotts  of'  the  '  law  careating"  the  home.  The 
Tarioue  complaAnants  in  this  suit  were  ad- 
mitted at  different  times,  under  several  differ- 
ent forms  of  application.  Inmates,  as  they 
were  admitted,* 'discharged,  and  readmitted 
from  time  to  time,  often  paid  little  attention 
to  and  apparently  did  not  have  dbtinct 
knowledge -or  -[360}  clear-  understanding  of 
the  significance  of  the  ^inted  matter  on  the 
back  of  their  applieatkms.  The  records  show 
that  men  Were  admitted,  discharged,  and 
readmitted  aa  often  a&  ten  different  times,  or 
more.  As  a  result  of  the  varying  forms  of 
application  and  the  manner  in  which  inmates 
were  received,  .complainants  claim  they  did 
not  voluntarily  and  Understandinf^y  consent 
to  permanently  surrender  their  pensions,  bnt 
were  misled  or  coerced  into  so  consenting  bi> 
far  as'  it  appears  they  did  consent.  In  some 
instances .  they  testify  to  *  being  jnisiod  into 
signing  their  applieatkms  by  the  form  used, 
believing  that  the  rules  were  part  of  the  stat- 
u^ns  of  the  State;  in  others  that  attention 
was  not  called  to  the  mles  at  all;  in  others 
that  the  rules  were  promulgated-  after  their 
admission,  and  either  not  made  clear  to  them, 
or,  in  «asess  where  they  wsere,  and  protest  was 
offered,  they  w^re  told  that  rbfusal  to  abide 
by  the  rules  would  result  in  dishonorable 
discharge,  which  would  preclude  admission  to 
any  other  soldiers*  home.  The  evidenoe  show 
opportunity  for  e<mf usion  and  misunderstand- 
ing upon  that  question.    ' 
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'  The  boai^d  had  auUiority  .under  the  jstatute 
to  insist^  aa  a  poliee  regulation,  and  did  in- 
sist, that  the  applicant  deposit  his  pension 
with  it  whiie  he  was  an  inmate,  in  tliis  way 
comix^g  Iftwfully  into  pos»pBsion  of  his  money. 
The  inmate  necossarily  knew  this.  Upon  that, 
there  oould  be  no  misuinlerstanding,  and  his 
conseat  to  that  course  was  binding.  Beyoad 
that,  even  if  he.  did  aoquiesce  ia  the  .proposal 
to  thereafter,  retain  and  permanently  ap- 
propriate  part  of  the  money  so  received  to  the 
purposes  of  th»  ho<nfi»  sueh.  o<msent,  if  im- 
posed as  one  of,  the  conditions  of  beooming  or 
remaining  an  .kuitate..  under  a  mietaken  be- 
lief that  such  was  the  Uiw,  was  exacted  with- 
out legal  authority,  and  could  not  be  sufi- 
tained  as  a  binding  contract.  We  think  this 
is  a  .necessary  otinoiusion  from  the  construc- 
tion of  our  statute  and  the  limit  fixed  upon 
the  authority  {361}  of  the  board  in  Loser  v.. 
SoldlersV  Hon»e>  supara.      .     , 

A  c}aioft  is  made  of  legislative  authority  to 
permanently  appropriate  this   money  under 
an  act  of  the  legislatute  passed  in  1905  (Mi. 
No.  319),  whi(ih  j^romded  .  that    moufey    ac- 
cumulated in  the    ''pos^t    fund.*'    and    ''post- 
humous fund"  might  he. used  to.  fivnish  the 
hospital  and  for.  certain,  other  purposes  to 
the.  benefit  oti  %k»  home  and  .its .  innuiftes.    Xhe 
testimony  shows^'^a  ^som^hat}  confused  con-' 
dition  of.  accounts  •isr  the  books  of.  the  insti- 
tution at  tinkcs»  And  tCh^left  P.  Coffin^.ad-! 
jutant  of  I  tJ^  homev'iwho  wa^  in  ch«irge  of^^or 
had  .access  to,  aU.  the.  ibooks,    records^.  .and> 
daeume«kts^  and  duiting  his  incumbeikcy  made 
a  poirti^n  of  Uus  records  showing-  «the  differ^ 
ent  funds  and  the  sources,  from  which  they- 
came,  iurniahed  a  list  of  the  ainounta  ol  ex- 
cess pension  received  irom  tibe;  different  conir 
plaliiants>  which  are  admitted  by  defendants, 
and  are  taken  a«  the  bases  of  the  decree^    He. 
testifies  to  di^Sculties  encountered  in  makidg 
up  such  list,  and. says  he  ."flpent  nights  and 
Sundays  going  through  these  books''  to  jnake 
his  compilation;  that  he  made  mistakes-^ 

"But,  so.. far.. as  I.  know,  it  i»  .pretty  near 
ooTreet,:atid  especiaUy  from  data  I  oould  get 
hold  ol  to  compile  it  wjitlv*.  .  ,.  ..,  I  do  not 
think  the.  treasux^r's  report  is  kept  in  such  a 
way  that  I  can  point  out  the  amount  of. 
paoaion  money  taken  Irom  residents  of  the 
home." 

V^arions.  f und  acooun^  were. kept  froni  time 
to  time,  known  as  ''post  fund,"  Vpoethumou6 
fund,"  "home  pension  fund"  and  "excess 
pension  fund."  The  witness  states  that  in 
1905  the  "post  fund"  was-  a  small  account, 
and  in  his  4>piBLion  the  money  in  it  was  re- 
ceived' from  other  souices;  said  fund  being 
made  up.  from  "money  derived  from  sale  of 
clothing,  shoes,  garbage,  and.  sources  of  that 
kind."  The  "posthumous  fund"  was  "made 
up  largely  of  money  that  was  on  deposit- 
belonging  to  pensioners  at  the  time-  of .  their 


death/'  As  a  rule  no  receipts  were  given  to 
[362]  inmates  for  their  pensions  which  were 
taken,  and  no  report  of  the  same  was  ever 
made  by  the  board  to  any  higher  authority. 
We  think,  although  the  pension  money  of  in- 
mates was  more  or  less  ming.led  in  these  vari* 
ous  lunds^  it  is  quite  clearly  ^own  that  at 
the  time  the  law  in  question  was  passed  the. 
excess  pension  money  which  had  been  collect- 
ed was  little,  if  amy,  of  it  in  the  "post  fund" 
or  "posthumous  fund."  No  report-  of  the 
excess  pension  fund  was  .ever  made  to  the 
State  or.  legislature^  until  some-  time  aiter 
this  suit  was  b^un,  when  in  X911  the  treasiu> 
er  of  the  home,  on  request,,  reported  that  he 
had  the  adjutant  go  bac^  as  far  as  possible 
in  order  to  satisfy  the  joint  committee,  and 
he  accordingly  reported,  a  detailed  statement 
of  exeess  x^ensions  taken  f  irpm  members  of  the 
home  from  1897  to  1911,  and  there  was  then 
on  hand  ."of. this  pension  money,  $7,980.15, 
having  kept  the  same  separately^  that  it  is 
available  .  for  distribution  and  .  refunding,  if 
the  legislature  in  their  wisdom-, so  desire  to 
do."  .Subsequently,  without  any  further  au- 
thority or  direciipn  so  iar  as  shown,  "the 
home  pension  fund'*  was  turned  intp  the  "post 
fund."  We. jare  unable,  to  find  that  the  If^is-. 
lation  referred  to,  or  the  subsequent  transfer- 
ring'by  the  hoard  of  this  money  to  the  post, 
fund,  affects  the  legal  status  of  defendi^nts  as 
trustees  ol  .this  money,  : 

Neither  can  the  claim  prevail  that  this  suit 
cannot  be  naiatained  because  it  is  against  tlie 
Sta^e, .which  canot  be  sued  by  a  prhate  indiv 
vidua  I.  Defendants  are  not  tikie  State*  They 
had  not  reported  or  accounted  to  the  State 
for  this  money  when  this  suit  was  begun. 
They   had   lawfully-  Tec^i^ed   it   as  a   policp 


State,  of  which  they  are  the  managers,  tnili- 
rectly  and  rather  remotely,. it  can  be. admit- 
ted,, the  State  mi^y  b^  interested  in  the  result,, 
and  ita  Ic^al  repres^fftatiye  [363]  ^s entitled  to 
he.  and  haj&  been  heard  i  hut  defendants*  claim, 
of .  right  as  Sltate ,  ofiiqers  to  use  this  mon^y 
for  a  State  institution  does,. not  make  this- 
a  suit  against  the  State.  Its  pnrpose  is  not 
to  take  money  -from  the  State  t^e^uryr  ^^  to 
seize  or  interfere  with.  State  property.     ., . 

For  yarious  reasons,  not  necessary  to  detail, 
at  length  here,  no  excess  pension  money  of 
inmntes  haa  been  .permanently  appropriated, 
since  July,  1908rAnd  the  present  management 
makes  no  claim  of  right  to  do  so.  This  case, 
only  involves  the  right  of  those  managing 
the  home  before  that  time  to  exercise  such 
right.  Act  No.  102  of  the  Public  Acts  of 
1911  made  yet  more  clear  the  proper  course 
to  be  pursued  by  requiring  receipts  to  be  given 
inmates  for  any  of  their  property,  inchxding 
pensions,   coming   into    the   custody   of   the 
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board,  except  fines,  and  providing  that  the 
Kame  could  onlj  be  so  taken  for  the  purpose 
of  discipline,  to  be  held  in  trust  for  the  "pur* 
pose  of  paying  or  turning  the  same  over  to 
said  resident  at  the  time  of  his  discharge 
from  the  Michigan  soldiers'  home,  and  ac' 
counting  for  the  same  to  the  heirs  or  legal 
representativees  of  said  residents  after  death." 

We  conclude  it  is  in  harmony  with  the  in- 
tent of  the  statute  and  purport  of  the  deci- 
sion in  Loser  v.  Soldiers'  Home,  supra,  that 
these  excess  pension  moneys  under  considera- 
tion, now  in  possession  of  defendants,  or  which 
should  be,  the  amounts  of  which  are  conceded, 
must  be  decreed  to  be  held  in  trust,  and  ac- 
counted for  according  to  the  proTisions  of 
said  Act  No.  1021  The  amounts  due  to  dis- 
charged or  deceased  soldiers,  in  relation  to 
whom  the  trust  has  terminated,  should  be 
paid,  with  interest  computed  at  5  per  cent, 
per  annum  from  the  time  of  death  or  dis- 
charge. Tlie  money  of  those  yet  ihmates  con 
only  be  retained  and  held  under  control  ac- 
cording, to  rules  and  regulations  of  the  board 
promulgated  for  the  purpose  of  discipline. 
[364]  Ititerest  cannot  be  exacted  from  the 
board  for  money  so  held  in  trust  under  an 
authorized  rul^,  while  the  pensioner  is  an-  in- 
mate, unless  it  be  fdiown  that  while  so  hold- 
ing the  bo^ard  received  interest,  in  which  case 
it  should  account  for  the  same. 

With  these  modificatioAs,  the  decree  is  af- 
firmed, with  costs.  '   -^ 

McAlvay,  C.  J.,  and  Brooke,  Stone,  Ostrau- 
der,  and  Moore,  JJ.,  concurred.  Kuhn  aad 
Bird,  J.J.,  did  tiot  sit. 


Bffeet  with  ^apeot  to  Pe««ioA  of  Pea* 
doner  BeoominCi.  inmate  of  Soldiers' 


The  effect,  with  respect  to  a  pen^oA,  of 
the  pensioner  becoming  an  inmate  of  a  sol* 
diers'  home  depehds  on  the  rules  and  regula- 
tions adopted  by  the  board  of  managers  of 
the  institution  and  ifn  the  construction  of 
tiie  statutes  under  which  the  home  has  ^en 
established.  Thus  it  has  been  held  that  lAiiere 
a  board  of  commissioners  of  a  Soldiers' Home 
are  empowered  by  statute  to  ''determine  the 
eligibility  of  applicants  for  admission  to  said 
home"  and  to  ''make  rules  and  regntations, 
not  inconsistent  with  the  laws  and  constitu- 
tion of  this  state,  for  the  mauagement  and 
government  of  said  home,  including  such 
rules  as  they  may  deem  necessary  for  the  pre- 
serving of  order  enforcing  discipline  and  pre- 
ferving  the  health  of  its  inmates,**  the  com- 
missioners may  adopt  a  rule  which  recjuires 
inmates  of  the  home  to  surrender  thereto  all 
of  their  pension  money  in  excess  of  a  certain 
sum  per  month,  which  excess  is  to  be  paid 


to  any  dependent  relatives  of  the  members  if 
they  have  such,  and  If  not,  to  a  fund  of  the 
home.  Ball  v.  Evans,  98  la.  708,  68  K.  W. 
435.  To  the  same  effect  see  Howell  v.  Shel- 
don, 82  Neb*  72,  117  N.  W.  109;  0*Donohue 
V.  Kew  Jersey  Soldiers  Hotiae,  65  N.  J.  L.  484, 
47  Atl.  452;  Brooks  T.  Hastings,  192  Pa.  St 
378,  43  Atl.  1075,  44  W.  N.  C.  333.  Compart 
the  reported  ease.  So  in  a  jurisdiction  where- 
in such  a  rule  has  been  held  to  be  valid,  an 
inmate  who,  in.  compliance  with  thj  regula- 
tion, makes  payments  to  the  home  i*annot  re- 
cover from  the  institution  this  moneys  so  paid. 
Brooks  V.  Hastings,  192  Pa.  St.  378,  43  Ati. 
1075,  44  W.  N.  C.  333.  Se  also  Bryson  v. 
Home  for  Disabled  Soldierfl,  etc.  168  Pa.  St. 
352,  31  Atl.  1008.  It  is  otherwise,  however, 
where  the  rule  has  been  held  to  be  invalid. 
See  the  reported  case.  In  Ball  v.  Evans,  9$ 
la.  708,  68  N.  W.  435,  it  was  held  that  such 
a  rule  did  not  violate  the  federal  statutes 
which  deelare  void  any  pledge,  mortgage, 
sale,  transfer,  or  asslgnttent  of  any  right, 
claim  or  interest  to  or  in  any  pension  that 
has  been  or  may  be  granted,  and  that  no  sura 
of  money  to  became  due  any  pensioner  shall 
l)e  liable  to  attachment,  levy  or  se^nure.  bm 
shall  inure  wholly  to  the  benefit  of  such  pen- 
sioner. And  in  Bi^ooks  v.  Hastings,  102  Pa. 
St.  378,  43  Atl.  107»,'  44  W.  N.  C:  333,  it 
was  held  that  a  regalatittn  -of  the  kind  men- 
tioned did  not  violate  th«>  constitutional  pro- 
hibition against  the  taking  of  property  with- 
out due'  process  of -law  and  without  making 
just  eompensation  therefor.  To  -  tiie  tame  ef- 
fect see  Loaer  v.  Soldiers'*  Home;  92  Micb. 
683,  52  K.  W.  956.  In  Brocks*  v.  Hastings, 
bupra,  th6  court  said;  "This  is  not  the  tak- 
ing of  property  in  any  conceivable  sense.  It 
is  the  creation  of  a  obndition  upon  which 
charitable  supiort  may  be- obtained  binder  a 
contract  'Which  is  voluntarily  made,  provld- 
itig  for  the  contribution  af  something  towards 
the  maintenance  of  the  institution  which 
furnishes  the' support.  Tlie  applicant  is  un- 
der ^no .  obligation  to  make  -sadi  a  eontract, 
but  if  he  does  inake  it  and  geta  tiie  benefit  he 
imist  take  it  as  it  is  given,  and  keep  his  con- 
traet  like  aU  other  good  citiuenfe  ate  obliged 
to  do." 

On  the  ground  that  it  may  be  tleemed  meeea- 
sary  for  the  purpose  of  preserving  order,  en- 
forcing discipline   or   preserving   th«   hmltJi 
of  the  inmates  of  a  soldiers*  home,  the  board 
of  managers  thereof  may  adopt  a   rule  re- 
quiring   inmates    to'   deposit    their    pensioii 
money  with  the  commandant  of  the  home,  to 
be  returned  to  the  inmate  on  his  discharge 
from  the  institution.    Loser  v.  Soldiers'  Home, 
92  Mich  633,  52  N.  W.  956;  wherein  it  was 
held,  however,  that  the  board  had  no  right 
to  determine  ^Hbat  relatives  were  dependent 
on  the  pensioner  for  support  and  to  direct 
how  much  of  an  inmate's  inoney  on  deposit 
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should   be  9eiit  to   such  Telatives,   and   that 
therefore  a  rule  of  this  import  was  invalid. 

In  U.  S.  V.  Bo  wen,  100  U.  S.  508,  25  U.  S,- 
(L.  ed.)  631,  afflrming  14  Ct.  CI.  162,  there 
was  involved  a  federal  statute  ptoviding  that 
"the  fact  that  one  to  whom  a  pension  has 
l«een  granted  for  wounds  or  disability  re- 
ceived in  the  military,  service  has  not  con- 
tributed to  the  funds  of  the  Soldiers'  Home, 
shall  not  .preclude  him  fr^m  admission  tbeie*. 
to.  But  all  such  pensioners  shnll  Bvrrender 
their  pensions  to  the  Soldiers'  Home  during 
the  time  they  remain  there  and  voluntarily 
receive  its  benefits."  In  a  suit  by  a  pensioner 
inmate  of  the  home  who  had  contributed  to  its 
funds,  for  the  recovery  of  pension  money 
which  he  alleged  was  due  to  him  but  .which 
had  been  paid  to  the  treasurer  of  the  insti- 
iution,  the  court  allowed  recovery  and  said: 
"If  the  qualifying  word  'such'  is  restricted  to 
pensioners  described  in  the  sentence  which 
inimediittely  precedes  it,  then  Bowen  does  not 
belong  to  that  class,  and  is  not  bound  to  sur- 
render his.  pension.  There  is  no  other  clas.? 
of  pen.sioners  described '  itf  that  seofion  to 
whom  the  word  sucK  can  fefer  than  those  who 
liave  not  contributed  to  the  funds  of  tlie  home, 
and  By^'en  does  not  beloi^g  to  thai  class. 
The  history  of  the  institution  affords .  good 
reason  for  that  interpretfitiou.  Tlie  Soldiers' 
Home  was  bought  ab^  built,  and  is  supported 
now  vecy  iargelyi  by. money  deducted  from 
the  montbljr  pay  of  the  soldisr.0  of  the  regu- 
lar army.  But  thtreis  a  (^ass  of  persons 
who  have  received  wounds  in  the  military 
service,  or  incurred  ill  health  while  in  such 
fcervice,  from  whose  pay  no  deduction  was 
made  as  a  contribution  to  tbe  home,  who  re- 
ceived pensions ,  as  invalids,  and,  by  virtue 
of  this  section^  are  entitled  to  be  cared  for  at 
that  placet  There  is  a*  manifest  propriety  in 
a  rule  which  requires  of  this  class  that,  when 
snpportied  out  of  the  fund  to  which  th^y  did 
not  contribute,  their  pensions  should  go  to 
increase  that  fund ;  while  those  who  have  been 
giving  of  their  monthly  pay  for  years  should 
receive  its  benefits  when  they  come  to  need 
them,  without  giving  also  the  pension  which 
is  the  bounty  of  a  grateful  government." 

Where  a  pensioner  aip'ees  when  he  becomes 
a  member  of  a  Veterans'  Home  to  pay  over 
to  the  treasurer '  of  the  home  any  pension 
money  which  he  may,  irtoi  time  to  time,  re- 
ceive, atid  to  abide  by  all  the  rules  and  regu- 
lations made  by  th6  l>oard  of  directors  of  the 
home,  one  of  which  is  that  "in  case  of  the 
death  ol  a  pensioner  or  member  ol  the  home, 
any  pension  or  other  money  due  him  and  re- 
maining  in.  the  hands  of  the  treasurer  shall 


be  paid  directly,. 'i(ad  without  probate,  to  his 
widow,  minor  children,  or  mother  or  father, 
in  the  order  named,  if  demand  is  made  with- 
in one  year,  other^^ise  the  same  shall  escheat 
to  the  home,  subject  to  future  reclamation 
by  the  above  relatives  for  a  period  of  fire 
years,"  it  has  been  held  that  a  trust  is  cre- 
ated subject  to  the  pensioner's  right  to  with- 
draw the  money  during  his  lifetime^  but  'With 
specific  directions  that  in  case  of  his  death 
intestate  any  balance  in  the  hands  of  the 
treasurer  shall  be*  disposed  of  in  accordance 
therewith,  and  that  consequently  the  adminis- 
trator of  a  member  of  the  home  cannot  re- 
cover a  balance  in  favor  of  his  intestate 
remaining  in  the  treasurer's  possession.  Tread- 
way  V.  Veterans'  Home,  14  Cal,  App,  76,  111 
Pac.  111. 

In  Bro\^Tilee  ▼.  Veterans'  Home,  22  Cal. 
App.  207,  133  Pac.  1168,  the  statute  involved 
provided  that  "any  balance  of  pension  money 
held  by  the  board,  or  by  its  authority  upon 
the  death  of  the  pensioner,  or  a^y  moneys 
belonging  to  the  jpembers  of  the  Home,  shall, 
upon  their  death,  be  held  as  a  trust  fund,  to 
be  paid  by  the  board,  directly  and  without  pro- 
bate, or  by  its  order,  to  the  widow,  minor 
children  or  mother  or  father  of  the  pensioner 
or  member  in  the  order  named;  and  should 
nb  widow,  minor  child,  or  parent  he  discov- 
ered within  one  year  from  the  time  of  the 
death  of  the  pensioner,  or  of  the  member, 
said  balance,  or  moneys,  shall  be  paid  to.  tiie.. 
post  fund  of  the  Home,  to  be  used  for  the 
common  benefit  of  the  -members  ol  the.  Home 
under  the  direction  of  the  board,  subject  to 
future  reclamation  by  the  relatives  herein- 
before designated  in  the  order  named,  upon 
application  filed  by  the  one  entitled  to  the 
same  within  five,  years  after  the  death  of 
said  pensioner,  or  member."  An  inmate  of 
the  home  died  intestate  and  on  his  person 
was  found  a  sum  of  money  alleged  to  be  pen- 
sion* money  which  was  claimed  by  his  admin- 
istrator. It  was  held  that  the  administrator 
was  not  entitled  to  it  as  the  phrase  "any 
moneys"  in  the  statute  included  at  least  the 
pension  money  in  the  possession  of  the  mem- 
ber at  the  time  of  his  death  which  had  not 
been  disposed  of  by  will,  and  it  was  not  un- 
fair to  say  that  the  intestate  had  agreed  that 
his  pension  money  should  be  subject  to  the 
trust  when  he^  in  his  application- for  admis- 
sion to  the  home,  expressly  agreed  that  his 
remaining  pension  money  should  go  to  a  post 
fund  for  the  common  benefit  of  all  the  mem- 
bers of  the  home,  provided  no  relative  claimed 
it. 
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MZDDLETOX 

V. 

WHITBIDGB. 

New   York  Court   of  Appeals — January    12, 

1916. 

»13  N,  r.  499;  lOS  A\  E.  192. 


Appeal  and  Error  •—  Bevlew  of  De- 
cision of  Intemiediate  Court  of  Ap- 
peal. 

Afi  uiider  Code  Civ.  Proc.  §  1346,  as  amend- 
ed by  Laws  1914,  c.  351,  providing  that  an 
appeal  may  be  taken  to  the  Appellate  Divi- 
sion on  question  of  law  or  on  the  facts  or  on 
both,  from  a  judgment  on  a  verdict,  as  from 
a  judgment  on  a  trial  by  referee  or  court 
without  a  jury,  the  appeal  brings  up  the 
facts,  as  well  as  the  exceptions,  in  all  cases, 
a  reversal  by  the  Appellate  Division,  silent 
as  to  its  grounds,  will  in  a  jury  case,  as  in 
others,  import  that  the  findmgs  of  fact,  by 
whomsoever  made,  were  appi<oved  by  the  Ap- 
pellate Division,  so  that  its  reversal  will  be 
reviewable  by  the  Court  of  Appeals  on  that 
assumption.  . 

Same.  . 

The  judgment  of  the  Appellate  Division* 
though  unanimous,  b^ing  one  of  reversal,  ap- 
peal lies  to  the  Court  of  Appeals  without 
allowance  of  it,  pursuant  to  Code  Civ.  Proc. 
§  191,  BUbd.  2. 
Same.' 

The  •  decision  of  the  Appellate  Division 
that  'there  was  no  evidence  to  sustain  the 
vef diet  is  not  one  that  there  was  ''e^dence 
supporting  or  tending  to  sustain  a  finding 
of  fact  or  a  verdict  not  directed  by  the  co^rt," . 
which,  if  unanimous,  is  under  Const,  art.  6, 
§  9,  and  Code  Civ.  Proc.  §  191,  subd.  4,  not 
reviewable  by  the  Court  of  Appeals. 

Same. 

An  original  finding  or  decision  by  the  Ap- 
pellate Division,  under  the  authority  of  Code 
Civ.  Proc.  §  1317,  as  amended  by  Laws  1912, 
c.  380,  is  not  a  decimon  that  there  is  evidenoo 
to  sustain  a  finding  of  the  trial  court  or  a 
verdict,  which,  being  unanimous,  is,  under , 
Const,  art.  6,  §  9,  and  Code  Civ.  Proc.  §  191, 
subd.  4,  not  reviewable  by  the  Court  of  Ap- 
peals. 

Same. 

That  a  judgment  of  the  Appellate  Division 
is  entered  on  its  unanimous  decision  that 
there  is  evidence  supporting  or  tending  to 
sustain  a  finding  of  fact  or  a  verdict  not- 
directed  by  the  oovrt  does  not,  und»  Const, 
art.  0,  §  9,  and  Code  Civ.  Proc.  §  191,  subd. 
4,  deprive  the  Court  of  Appeals  of  jurisdiction 
to  review  it,  but  that  specific  question  of  law 
alone  is  not  reviewable. 

Sanie. 

A  judgment  of  reversal  in  a  jury  case  by 
the  Appellate  Division,  granting  a  new  trial, 
render^  before  amendment  of  Code  Civ.  Proc. 
§  1346,  by  Laws  1914,  c.  351,  would  not  be 
reviewable,   unless   it   affirmatively   appeared 


that  the  findings  of  tlie  jury  had  been  af- 
firmed. 

Same. 

A  judgment .  of  reversal  by  the  Appellate 
Division  in  a  jury  case,  granting  a  final 
judgment  dismissing  the  complaint  renderH 
before  amendment  of  Code  Civ.  Proc.  §  1346, 
by  Laws' 1914,  c.  351,  is  reviewable  at  Iwiht  to 
the  extent  of  determining  whether  it  had 
power  to'  diemiss  the  complaint. 

Poti^'er    of    Appoll4to    Conrt    to    Make 
New  Findins*- 

The  power  of  the  Appellate  Division,  under 
Code  Civ.  Proc*  §  1317,  aa  amended  by  Laws 
1912,  c.  380,  to  make  new  findings  of  fact 
and  a  final  adjudication  on  the  merits  in  a 
case  triable  of  right  by  a  jury,  is  limited  by 
Const,  art.  1,  §  2,  providing,  "The  trial  by 
jury  in  all  cases  in  which  it  has  been  hereto- 
fore used  shall  remain  inviolate  forever,  but 
a  jury  trial  may  be  waived  by  the  parties 
in  all  civil  caaes  in  the  manner  to  be  pre- 
scribed by  law/'  so  that  .in  auch  a  case  the 
ultimate  decision,  of  all  disputed  questions 
of  fact  must  be  by  a  jury,  absent  consent 
to  a  decision  of  them  by  the  court. 

Jury    «-    Guaranty    of    Jury    Trial    — 
Soope  of  Federal  Conatltutlon. 

Const.  U.  S.  Amend.  7,  as  to  trial  by  jury, 
does  not  limit  state  action. 

Final  Juds^nent  on  Appeal  as  Bealal 
of  Jury  Trial. 

Const,  art.  1,  §  2,  Inerely  guaranteeing  the 

substantial  right  of  trial  'by  jury,  and  not 

preserving   ancient  *  eommon-law   forms   and 

rules  of  proeedare,  is  not  contrareaedt  where, 

as  .matter  of  law»  dihmiaoal  of  the  compiaiat 

or  dlreotion  .ofi  a  ver4iot  being  proper,  or 

disputed  questiona  of  fact  bein^  by  consent 

submitted  to  the  court  tor  decision,  as  where 

both  sides  move  for  a  direction  of  a  verdict, 

without  asking  to  go  to  the  jury,  the  trial 

court  determines  the  cause  without  taking  s 

verdict  of  the  jury,  aWdso  -is  not  eontravened. 

where,  in.eneh  a  caae^  tiie  trial  court  having 

erred  in   BUbmxtting ;  it  to  the  jury,   or  ia 

deciding  a,  queation  of  fact  submitted  to  it 

for   decision,   the   Appellate  Division   makes 

such  final  disposition  of  .the  case  as  the  trial 

court  should  have  made. 

[See  8  Ann.  Cas.  873.1 
•  _     '  ■- .      • 

Same. 

The  final  Judgment  of  reversal  and  dis- 
missal which  the  Appellate  Division  is  em- 
powered  by  Code  Civ.  Proc.  f  1317,  as  amend- 
ed by  Laws  1M2,  c.  380,  to  render  in  a  jarr 
case,  beinis  required  to  be  "on  special  flnditt|Es 
of  the  jury  or  the  general  verdiet»  or  on  a 
motion  to  dismiss  the  complaint  or  to  direct 
a  verdict/'  is  such  only  as  the  trial  court 
should  have  rendered  on  such  a  verdict  or 
motion':  the  error  this  corrected  being  that 
of  the  court  and  not  of  the  jury,  and  the 
province  of  the  jury  not  being  invaded. 

Carriers  of  Fasaenffers  —  Duty  ta  Fas* 
sensor  Taken  Slok  In  Transit. 

Where  a  passenger  becomes  sick  and  unable 
to  care  for  himself,  and  the  carrier's  servants 
know,  or  have  notice  of  facts  requiring  tlinn. 
in   the   exercise   of   reasonable   prudence,  to 
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know,  that  lie  is  Bick  and  needs  attention,  it 
ii»  their  duty  to  give  him  such  reasonable  at- 
tention aa  the  circunutances  and  their  obliga- 
tiona  to  other  passengers  permit;  and  if  they 
know,  or  should  know,  he  ia  too  ill  to  remain 
on  the  car,  it  is  their  dutjr,  if  practicable,  to 
remove  him  and  put  him  in  the  custody  of 
an  officer  or  some  one  who  can  look  after 
him. 

[See  note  at  end  of  this  case.] 


Evidence  in  an  action  for  death  qI  a  pas- 
senger, who,  suffering  a  stroke  of  apoplexy 
w^hile  on  a  street  car,  was  carried  thereon  for 
five  hours,  held  to  warrant  a  finding  of  negli- 
gence of  the  conductor  in  asaanmg,  and  con- 
tinning  to  indulge  in  tJke  aseumption,  that 
the  pasaenger  was  drunk,  and  not  in  a 
critical  condition  and  in  need  of  immediate 
medical  attention. 

[See  note  at  end  of  this  case.] 

S«me« 

Evidence  in  an  action  for  death  of  a  pas- 
senger, who  suffered  a  stroke  of  apoplexy 
while  on  a  street  car,  and  was  carried  there- 
on for  hours  afterwards,  held  sufficient  to  go 
to  the  jury  on  the  issue  of  the  omission  of 
the  carrier's  duty  to  him  being  the  prox- 
imate cause  of  his  death. 

[Sec  note  at  end  of  this  case.-l 

Appeal   tiud  Error  -^  l^iniil   Jiidsment 
on  RerercaL 

The  question'  of  the  sufficiency  of  the  evi- 
dence to  present  a  <qn^tion  6f  fact  must 
be  determined  on  appeal,  as  regarda  the  right 
to  fmsUy  dispose  of* the  cslse  by  dismissal  of 
the  oamplaint„.by  the  evidesice  actually  ad- 
miited,  including  opinion  evidence,  given  over 
proper  objection  liliat/thfi  hypothetical  ques- 
tions  did  not  include  ail  the  facts  which 
should  have  been  put  before  the  "witnesses. 


On  apjpeal  from  a  judgment  of  the  Appel- 
late Division,  rendered  before  ame^idment,  by 
LaW8  1914-  'c.'$51,  of  Code  Ciy.  Proc.  §  1346, 
reversing  the  judgment  for  plaintiff  and  dis- 
missing the  compltirnt,  there-  being  evidence 
from  whiish'  the  jury  eovld  draw  inferences 
for  plaintiff,  a'nd  the 'record  disolosing  excep- 
tiona  requiring  a  new  trial,  instead  of  remit- 
tinig  the  <iaae  to  tl^fs  Appellate  Division  to 
conaider  it  on,  the  ^ct^,  a  new;  trial  will  be 
granted.  _.'  ''.'.....'  ,  \    . 

Evidamoe.  —  .JS^Tyoi^otiofU  Queatipaui  — 
A  aswinptiyiL  •  oi  Ujip^QTed  Faet. 

Plaintiff's  hypothetical  questions  to  ex- 
perts, on  whicn  they  are  asked  to  give  the 
opinion  that  had  plalntiff*s  intestate  had 
proper  care  within  one  or  two  hours  after 
his  first  attack  of  apopliixy,  while  a  passengeir 
on  defendant's  street  carj  it  wAs  reasonably 
certain  his>life  could  have  been  saved,  ahould 
not  assume  he -.Was  in  ^good  eondition^  or  ap- 
parently- IB'  good  condition,  on  boarding  the 
car,  without  referring  to  the  hardened  con- 
dition of  his  arteries,  and  the  condition  of 
liis  kidneys,  as  indicated  by  albumen  and 
granulated  casts  in  his  urine,  shown  by  plain- 
tiff's witnesses  to  have  existed. 
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y.  499, 

Carriers  of  PaaaeAgera  -t-  "Dntf  to  P«a- 
aonsor  Talben  8iok  la  T^raaslt. 

Where  the  evidence  i«  only  that  deceased's 
life  could  have  been  saved  if  he  had  receiv^ 
proper  care  within  an  hour  or  two  after  his 
tirst  attack  of  apoplexy,  while  on  defendant's 
ear,  defendant  is  entitled  to  an  instruction 
that  any  omission  of  duty  of  its  servants  to 
him  after  tliat  time  cannot  be  made  the  basis 
of  a  finding  of  actionable  negligence. 

[See  note  at  end  of  this  case.] 

Middlet(m  v.  Whitridge,  156  N.  Y.  App. 
Div.  154,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  for  death  by  wrongful  act.  Nellie 
6.  Middleton,  administratrix,  plaintiff,  and 
Frederick  W.  Whitridge,  receiver,  defendant. 
Judgment  for  plaintiff  in  trial  court.  '  Judg- 
ment reversed  by  Appellate  Divisien  ^of  Su- 
preme Court.  Plaintiff  appeals.  The  facts 
are  stated  In  the  opinion.    Rt;v£ii8E0. 

Frederick  tf,  ToH  Zandi,  Joseph  A*  Bur- 
d^au  and  R.  A.  Mwisfietd  J7Db&«  for  appellant. 

J.  Ralph  HUtofi  and  Jamea  h:  QwKket^ 
buaTi  for  fetpondent.    - 

[603]  MiLLCK,  J.— The 'respondent  asks  for 
a  dismissal  ef  the 'Appeal,  and,  if  I  under- 
stand the  grounder  of  the  request,  they  are 
that  imder  the  authority  of  Wright  v.  Smith, 
209  N.  Y.  249,  105  N.-  E.  154,  this  court  can- 
not eiitertain  jurisdiction,  that  tlie  -appeal 
does  not  lie  as  of  right,  and  that  the  unani^ 
Tiious  decision  of  th^  Appellate  Drviaion  upon 
which  t^e  final  judgment  was  entered  pur- 
««aht'tb  section  1317  of  the  Code  of  Civil 
ProeHil re  is  nbt' reviewable. 

Thef  appeal  i«  from  a  final  jtidigmeBt  did- 
miserlng  the  complaint,  flo  Wright  "v.  Smith 
(supra)  Has  nd  application.'  U^iUt  the  point 
Jfe  not  tlirectly  involved,  we  consider  it  our 
duty  in' this  connection  to  call  the  attention 
of  the  bench  aud  bar  to  an  important  change 
in  the  practice  effected  by  the  amendment  to 
'Section  1346  of  the  Code  of  Civil  Procedure 
which  took  effect  September  1st,  1914.  In 
OUT  opinion  thiat  amendment  waa  sufficient  to 
change  the  rule  of  that  case  and  completely 
to  assimilate  the  \hO^\  practice  on  appeal 
ill  jury  ca*eft  to  that  in  actions  tried  by 
a  referee,  or  the  90urt  without  a  jury.'  That 
was  the  obvious  purpose  of  the  amendment  to 
section  1338  of  the  Code  of  Civil  Procedure 
considered  by  us  in  that  case.  However,  we 
were  compelled  to  hold  that  the  legislature 
had  not  succeeded  in  accomplishing  its  pur- 
pose by  reason  of- the  fact  that  said  section 
1338  as  amended  in  1912  applied  only  to  ap- 
peals from  judgment  r&cersing  judgments-  or 
from  orders  granting  new  trials  on  Buoh 
reversale,  and  under  section  1346,  as  it  then 
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yf9Bfi  the  appeal  from  a  judgm^t  rendered  on 
the  verdict  of  a  jury  brotigfht  up  the  eiBcep- 
tions  only,  the  facts  being  still  reviewable 
only  on  an  appeal  from  an  order  denying  a 
motion  for  a  new  trial.  In  that  state  of  the 
practice  it  would  still  remain  true,  notwith- 
standing the  amendment  to  section  1338,  that 
the  Appellate  Division  might  reverse  the 
judgment  without  oonsiderlug  the  questions 
raised  on  the  appeal  from  the  order^  and 
such  a  reversal  would  import  nothing  as  to 
the  disposition  of  those  questions.  Upon 
that  distinction  in  the  prfictice  this  court  has 
uniformly  &ince  the  decision  of  Wright  v. 
Hunter,  46  N.  Y.  409,  based  ita  refusal  in 
jury  cases  to  entertain  jurisdiction  of  appeals 
from  judgments  or  orders  of  the  General 
Term  or  Appellate  Division  granting  new 
trials  when  there  was  an  appeal  to  that  «ourt 
both  from  the  judgment  and  an  order  deny- 
ing a  motion  for  a  new  trial  unless  it  affirma- 
tively appeared  that  the  order  was  affirmed 
or  the  appeal  therefrom  dismissed.  That  dis- 
tinction was  expressly  made  the  basis  of  the 
decision  in  Wright  v.  Smith  (supra).  Pre- 
sumably OB  account  of  that  decision  the  legis- 
lature has.  abolished  that  distinction  by 
amending  section  1346  so  as  to  provide  that 
an  appeal  may  be  taken  upon  questions  of 
law  or  upon  the  facts  or  upon  both  from  a 
judgment  •  rendered  on  the  verdict  of  a  jury 
precisely  as  from  a  judgment  rendered  upon 
a  trial  by  a  referee  or  by  the  court  without 
a  lury.  As  the  appeal  from  the  judgment 
now  brings  up  the  facts  as  well  as  [905]  the 
exceptions  in  all  cases,  a  reversal  by  the 
Appellate  Diviaion,  silent  as  to  the  grounds 
thJereof,  will,  perforce  of  section  1338,  import 
in  jury  cases  as  well  as  in  casea  tried  by  a 
referee  or  the  court  without-ai,  jury- that  the 
findings  of  fact,  whether  made  by  the  jury, 
the  court  or  a  referee,  were  approved  by  the 
Appellate  Division,  and  such  reversal  will  now 
be  reviewed  by  us  on  that  assumption.  (Un- 
termyer  v.  Yonkers,  188  N..Y.  694,  80  N.  E. 
1087;  Lenox  v.  Lenox,  196  N*  Y.  359,  88  N. 
B.  671.)  It  will  thu8.be  incumbent  on  the 
Appellate  Divisions  to  review  the  findings  of 
fact  in  all  cases,  and,  if  not  satisfied  there- 
with, to  say  so.  Of  course,  the  amendment 
to  said  section  1346  will  not  apply  to  judg- 
ments of  the  Appellate  Division  rendered,  as 
this  one  was,  prior  to  September  1st,  1914. 

The  appeal  is  from  a  judgment  of  reversal, 
not  from  a  judgment  of  affirmance,  so  an 
allowance  of  it  pursuant  to  section  191,  sub- 
division 2,  of  the  Code  of  Civil  Procedure 
was  not  necessary. 

The  decision  of  the  Appellate  Division, 
though  unanimous,  was  that  there  was  no 
evidence  to  sustain  the  verdict,  not  that  there, 
was  "evidence  supporting  or  tending  to  sus- 
tain a  finding  of  fact  or  a  verdict  not  directed 
by  the  court'*  within  the  meaning  of  section 


191,  subdivision  4,  of  the  Code  of  Civil  Pro- 
cedure, or  article  6,  section  9,  of  the  State 
Constitution.  That  language  seons  plain.  It 
imports  a  finding  of  fact  by  tke  trial  court 
or  a  referee  or  a  verdict  of  a  jury  not  directed 
by  the  court,  and  a  unanimous  decision  of  th» 
Appellate  Division  on  appeal  that  there  i* 
^'evidence  supporting  or  tending  to  sustain** 
such  finding  of  fact  or  verdict  as  the  cwt^ 
may  be.  An  original  finding  or  decision  by 
the  Appellate  Division  pursuant  to  the  prac- 
tice inaugurated  under  section  1317  of  the 
Code  of  Civil  Procedure,  as  amended  in  1911 
is  not  a  decision  that  there  is  evidence  to 
sustain  a  finding  of  the  trial  court  or  a  ver 
diet  of  a  jury.  Moreover,  the  fact  that  a 
judgment  is  entered  upon  the  unanimous  deci- 
sion of  the  Appellate  Division  that  there  is 
"evidence  [506]  supporting  or  tending  to  sa9- 
tain  a  finding  of  fact  or  a  verdict  not  direct- 
ed by  the  court"  does  not,  as  se^ns  too  com- 
monly to  be  snppQsed,  deprive  this  court  of 
jurisdiction  to  review  it.  The  specific  ques- 
tion of  law  is  not  reviewable  and,  if  no  other:* 
are  presented,  the  appeal  is  frivolous,  still 
the  judgment  is  appealable. 

If  the  Appellate  Division  had  granted  a  new 
trial,  its  judgment  .would  not  bo  reviewable  ud- 
leas  it  affirmatiy^y  appeared,  as  it  does  not. 
that  the  findings  of  the  jury  bad  been  afiirmed 
( Wright  V.  Smith,  supra) ;  but  it  has  granted 
a  final  judgment  dismissing  the  complaint 
and  its  aetion  •  is  open  to  review  by  us  at 
least  to  the  extent  of  determining  whether  oa 
reversing  the  judgment  of  the  trial  court  it 
had  the  power  to  dismiss  the  complaint. 
That  the  Appellate,  Division  has  the  power 
under  section  1317  of  the  Code  of  Civil  Pro- 
cedure to  make  new  findikig^  of  fact  and  a 
final  adjudication  on  the  merits  in  a  case 
triable  by  the  court  has  been  definitely  de- 
cided by  this  court.  (Bonnetfe  v,  Mollov. 
209  N.  Y.  167,  102  N.  ifc.  669;  Lamport  V. 
Smedley,  213  N.  Y,  82,  106  N.  E.  922.)  The 
extent  of  the  power  in  cases  triable  of  right 
by  a  jury  is  limited  by  article  1,  section  i. 
of  the  State  Constitution  wbieh  provides: 
''The  trial  by  jury  in  all  cases  in  which  it 
has  been  heretofore  tised  shall  remain  invio- 
late forever;  but  a  jury  trial  may  be  waived 
Ivy  -the  parti^  ifi  all  ^M\  eases  in  tfte  man- 
ner to  tier  presti'ibi^'  by  law."  '  It  is  i/bo  plain 
to  admit '  of  doubt  or  to  require  discossioB 
that  in  such  cases  the  ultimate  decision  of  all 
disputed  questions  of  fact  OHist  be  by  a  jury 
unless  the  parties  have  consented  to  a  deeisioa 
of  them  by  the  court,  but  it  does  not  foUov 
that  the  Appelate  Division  may  never  finallv 
dispose  of  a  jury  ease  in  whieh  it  diaagree* 
with  the  trial  court.  The  Seventh  Ani««d- 
ment  to  the  Federal  Constitution  does  not 
limit  state  action,  knd  so  Slocum  v.  Xev 
York  L.  Ins.  Co.  228  U.  S.  364,  Ann.  Cm*. 
1914D  1029,  33  S.  Ct.  o2^,  57  U.  S.  (L.  edJ 


879,  is  iiot  tioifttrolling.     Moieover,  the  said 
provisioiiB  of  the  State  and  Federal  Constitu- 
tions are  dissimilar.     The  provision  of  the 
State  Constitution  guarantees  [507]  the  sub- 
stantial right  of  trial  by  jury,  but  it  contains 
no  language  even  suggestive  of  a  purpose,  to 
preserve  ancient  eommon-law  forms  and  rules 
of  procedure.    If  as  a:  matter  of  law  a  dis- 
missal k)f  the  complaint  or  a  direction  of  a 
verdict   is   proper^   or   if   disputed   qufis lions 
of  fact  are  by  consent  submitted  to  the  court 
for  decision,  as  where  both  sides  move  for  a 
direction  ef  a  verdict  without  asking  to  go 
to  the  jury,  no  constitutional  right  is  invaded 
by   the  determination  of   the   cause   by   the 
trial'  court  without  taking  a  verdict  of  the 
jury.    If  in  such  case  the.  trial  court  errs  by 
Bolnnitting.  the  case  to  the  jury,  or  in  decid- 
ing a  question  of  fact  submitted  to  it  for 
decision,  the  purpose  of  the  appeal  is  to  cor- 
rect such  error,  and  the  final  disposition  of 
the  cause  by  the  Appellate  Division,  in  the 
manner  in  which  it  should  have  been  disposed 
of  in  the  first  instance,  does  not  violate,  a 
right  whioh  never  existed  or  had  been  waived, 
to  have  the  case  submitted. to  the  jury.     (See 
Both  well  V.  Boston  Elevated  R.  Co.  216  Mass. 
467,  Ann.  Cas.  1914D  275,  102  N.  K.  663.) 
The  f  ramnrs  of  the  amendment  to  said  seotion 
3817  were  plainly  mindful  of  the  constitu- 
tional Iknitation  upon  their  power.     ^'When 
a  trial  has  been  before  a  jury/'  the  section 
reads,  ''the  judgment  of  the  appellate  court 
must  be  rendered  either  upon  special  findings 
of  the  jury  or  the  general  verdict,  or  upon  a 
motion  to  dismiss  the  complaint  or  to  direct 
a  verdict/'     The  final  judgment  then  which 
the  Appellate  Division  is  empowered  to  render 
is  the  one  which  the  trial  «ourt  should  haye 
rendered  either  upon  a  special  dr^  a.  general 
verdiety  or  upon  a  motion  to*  dismiss  tkejOom- 
plftint  or'  to  direct  'a  verdioi.  '  The  error  thus 
corrected  is  the  error  of  the  court,  not  of 
the  jury.     The  provinee  of  the  jury  is  not 
invaded  'by  the  correction  of  such  an  error 
ftnd '  the   rendition   of   the   judgment  -  which 
ought  to  have  been  rendered  by  the  trial  court. 
The  question  on  the  merits  then  in  this  case 
is  whether  the  evidence  presented  a  question 
of  fact  for  the  jury.    If  it  did  not,  tbe  Ap- 
pellate Division  had  the  po^er  [508]  on  the 
motion  to  dismiss  the  complaint  to  render  the 
judgment  appealed  from.     If  it  did,  the  Ap- 
pellate Division   on   reversing  the  judgment 
should  have  granted  a  new  trial. 

The  plain iiflTs  fntestate  died  from  a  cere- 
bral hemorrhage  occurring  while  he  was  rid- 
ing as  a  passenger  on  one  of  the  defendant's 
surface  street  cars.  The  question  is  whether 
there  was  any  evMence  from  which  a  jury 
could  have  found  that  the  proximate  cause 
of  death  was  the  violation  of  some  duty  which 
the  defendant  owed  him.  The  facts  are  ad- 
mitted by  the  answer  or  establithed  by  un- 


.  WHIXSIDGS.  AKQ 

y.  459.  - 

contradicted  evidence,  though  it  is  possible 
to  draw  conflicting  inferences  from  them.  At 
about  2:40  or  ?:45  P.  U.  on  May  24thy  1910, 
tlie.  deceased  boarded  a  north-bound  open 
"pay-as-you-enter"  car  at  One  Hundred  and 
Fortieth  street  in  the  borough  of  Manhattan. 
When  last  seen  shortly  before  that  he  was 
apparently  in  good  health.  There  was  noth- 
ing in  his  appearsace  or  manner  to.  attract 
notice  when  he  entered  the  car,  and  the  con- 
ductor did.  not  notice  any  one  board  thci  car 
who  appeared  to  be  sick  or  intoxicated.  The 
answer  admits  that  the  attention  of  the  con- 
ductor was  called  to  the  fact  that  there  was 
something  wroi^  with  the  deceased  at  or 
near.  One  Hundred  and  Eighty-second  street 
and  Amsterdam  aveni^e,  and  that  upon  enter- 
ing the  car  the  conductor  found  vomit  upon 
his  clothing,  and  permitted  him  to  remain  in 
the  car.  in  that  condition  until  the  end  of  the 
run  was  reached.  The  conductor  testified 
that  he  observed  the  deceased  change  from  the 
right  to  the  left-hand  side  of  the  car  a^  One 
Hundred  and  Eighty-fifth  street  and  Anister- 
dam  avenue,  but  did  not  notice  vomit  on, his 
clothing  and  paid  no  further  attention  to  jLim 
until  the  car  x^acjhed  the  end  of  its  run  at 
JFort  George,.  One  Hundred,  and  Ninety-fifth 
street;  that. there  he  '"tidied,  to  rouse"  the 
deceased,  .''tapped  him  on  his  shoulder  and 
told  him  it  was  the  end  of  the  road,  and  we 
were  going  back  down  [509]  town.  He  said 
'AU  right,  all  rights'  and  he  was  starting  to 
vomit;"  that  ihe  deceased  did  not  attempt 
to  get  up,  but  sat  "right  ther^  in  his  seat;" 
that  before  starting  back  he\  (the  conductor) 
told  the  starter  that. he  had  a  "drunk"  whom 
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he  "couldn't  get.  off;"  that  the  starter,. with- 
out eiitering  the  car  or  investigating  ti>e  con- 
ditioa  of.  the  d/eoeased,  said  "to, let  him  sleep 
it  oflt  and  carry  .him  d^n;  that  he  would 
be  all  right  at  .the  end  of  the  trip."  No 
further .  attention  was  paid  to  the  deceased, 
but  he  was  taken  f^om  ?ort  George  to  .ilie 
■post  ofiice.  The  conductor  says  that  on  the 
way  down  town  he  observed  the  deceased  ad- 
justing his  spectacles  and  vomiting  from  time 
to  time;  to  quote  his  language,  "It  might 
have  gone  ten  pr  twenty  blocks  once  in  a 
while  and  might  have  gone  five.  He  seemed 
to  be  sick  at  his  stomach."  '  The  conductor 
called  no  one's  attention  to  th^  deceased  at  the 
post  office,  although  there  were  starters  and 
inspectors  at  that  point,  but  started  the  car 
back  up  tojrn.  Befoi^e  doing  so  he  entered 
the  car  and  asked  the  deceased  for  his,  fare. 
He  says  that  he  went,  in  to  "rouse  the  man 
up  and  tell  him  it  was  best  to  take  a  walk.V 
It  does  not  appear  tbat  the  deceased  made 
any  audible  response  or  any  movement  except 
to  fumble  in  his  pockets.  A  passenger,  just 
boarding  the  car,  paid  the  fare,  saying:  "I 
have  been  often  in  the  same  boat  myself. 
I  have  often  had  a  jsg.  on  myself.     Here  is 


860 


CITS  I^HIS  VOL.  AKir.  CA«:  1»16C. 


the  fare.  Let  him  go  and  he  will  be  all 
right."  The  conductor  took  the  fare  and 
paid  no  more  atention  to  the  deceased.  When 
the  car  reached  Sixty-fifth  street  at  5 :  35  p.  m. 
it  was  turned  over  to  another  crew,  and  with 
the  deceased  still  on  it  w^as  taken  back  to 
Fort  George  and  again  back  to  One  Hundred 
and  Twenty-fifth  street,  when  the  attention 
of  an  inspector  being  called  to  the  situation, 
the  car  was  ordered  back  to  the  car  barn 
at  One  Hundred  and  Twenty-ninth  street,  a 
police  officer  was  called,  and  at  7:45  p.  M. 
the  deceased  was  removed  and  taken  to  the 
police  station.  He  was  then  in  a  state  of 
complete  coma.  By  the  [510]  direction  of 
the  lieutenant  he  was  taken  to  the  'Harlem 
Hospital,  where  hia  trouble  was  diagnosed 
as  cerebral  hemorrhage.  The  next  day  he 
was  removed  to  another  hospital,  w'here  he 
died  at  11:45  P.  M.  without  having  r^ained 
consciousness.  The  kttention  of  the  conoifetor 
of  this  second  crew  was  called  to  the  deceased 
by  a  passenger  at  Ninety-second  street,  and 
on  entet-ing  the  car  the  conductor  observed 
vomit  on  his  elothes  and  on  the  floor.  At 
One'  Hundred  and  Seventy-fifth  st^e^  a  pas- 
senger picked  tip  his  poeketbook,  which  had 
fallen  to  ''the  floor,  aVrd  h«  Wks  atill  able  to 
put  it  in  his  pockk.  The' motom^lin  of  the 
second  crew  observed  him,  precisely  when 
seehis  to  be  in  doubt,  lying  back  in  his  seat 
apparently  helpless,  his  clothes  covered  with 
'vomit,  and'watfer  rtimiing  down  the  side  of 
his  pants  as  though  he  had  urinated.  The 
answer  admits'  that  when  thd  second  con- 
ductor took  change  of  the  car,  and  thereafter 
and  until  the  ^d'of  the  run  at  Fdrt  George, 
he  noticed  the  deceased  **tying  on  one  of  the 
car  seats  aiild  occupying  the  whole  -stiat'  with 
his  arms  stretched  out,  hie  hat  off,  and  vomit 
upon  his  clothing.*  Th^ere  Is  niedical  evi- 
dence to  the  effect  that  the  first  hemorrhage 
was  flight,  and  that  if  the  deceased  had  re- 
ceived prbper  care  within  one  or  two  heurs 
after  it  first  oecurrW  a  recovery  woiild  have 
been  reasonably  certain,  but  ^at  carrying 
the  deceased  in  the  ear  tinder  the'Conditi^iis 
disclosed  tended  to  iherease  the  hemorrhage 
and  ultimately  produce  coma  and  death. 

It  will  be  irteful  to  determine  at'  this  point 
precisely  what'  duty  the  defendant  owed  the 
deceased.'  If  a  passengipr  becomes  si<^  and 
unable  to  care  for  himself  ^luring  bi^  journey, 
it  seems  plain  that  the  carrier  owes  him  an 
added  duty  resulting  from  the  change  of- eita- 
ation.  That  duty  epringps*  from  the  contract 
to  carry  safelv.  •  Of  course,  the  carrier  is  not 
•bound,  unlesff  It' 'has  itotiee  of  the  fact,  to 
observe  that  its  passenger  is 'ill,  but  if  the 
defendant's  servants  knew,  or  had  notice  of 
facts  1511}  requiring  them  in  the  exercise 
of  reasonable  prudence  to  know,  that 'the  de- 
ceased was  srdt  and- in  need  of  attention,  it 
was  their  duty  to  give  him  euch  reasonable  at- 


tention as  the  <?irfeum stances  and  their  obliga- 
tions to  other  paesengere  permitted,  and  if 
they  knew,  or'  under  the  mte  stated  should 
halve  known,  that  he  was  too  ill  to  remain  on 
the  car  with  safety,  it  was  tiieir  duty,  if 
practicable,'  to  remove  him*  and  put  him  in 
the  custody  of  an  offieer  or  ffome  one  who  eonld 
look  after  him.  Whilst  no  case  preciaelj 
like  this  has  been  found,  the  general  obiigi- 
tion  of  the  carrier  in 'such  cases  has  many 
times  been  recognised.  (See  Sheridan  v. 
Brooklyn  City,  etc.  R.  Co.  36  N.  Y.  39,  93 
Am.  Dec.  490;  Wells  v.  New  York  Cent.  etc. 
R.  Co.  26  App.  Div.  366,  49  N.  Y.  S.  510; 
Xewark,  etc.  R.  Co.  v.  McCann,  68  N.  J.  L. 
642,  34  Atl.  1052,  33  L.R  Jk.  127 ;  Lake  Shore, 
etc.  R.  Co.  V;  Salzman,  62  Ohio  St.  558^  49 
Am.  St.  Rep.  745,  31  L.R.A.  261;  CoanoU? 
V.  Crescent  City  R.  Co.  41  La.  Ann.  57,  5  So. 
259,  6  So.  520»  17  Am.  St.  Rep.  389,  3  L.R^. 
133:  Hutchinson' on  Carriers  [dd  ed.]  section 
992.) 

It  was  of  oourse  practicable  to  stop  the 
'Car  at  almost  any  point  of  its  route  and  with- 
out undue  delay  to  pmt'the  deceased  in  the 
custody  of  a  police  officer.  The  oondnctor 
knew  thkt  his -passenger  had  boarded  the  car 
without  ej^ihrting,  so  far  as  ho  observed,  the 
filighteat  evidence  of  sickneas  or  ^ntoxicatioii, 
that  thereafter  he  had  become  suddenly  ill, 
and  that  at  Fort  -George,'  altier  having  been 
carried  by  his  destination,  hia  illness  had  so 
progressed  as  to  make  him  apparently  ua- 
conseious  of  hia  situation  and  practicallr 
helplesa'  Of  .oourse,  I  anr- drawing  the  mo«t 
favoraUe  infenmcea  to  the  plaintiff  whidt 
the  evidence' and.  the  admitted  facts  justify. 
>'Was  the  'Condnetor'a  heedleflaBeas  of  his 
paesexigevfs  dondttiDh  lezettsed  by  the  fact  that 
'he^asaumed,  honestly  rhut  without  any  inrcFti- 
gation,  that  the  ipaosenger  w««  drunk?  If 
a  rash  *  assumption!  on  the  part  of  the  coe- 
duMor  will  esousethe  diachatge  of  the  datv 
which  the' cantiep  owes  to.  ft  passenger  takm 
enddealy  ill,  then ^  it  might  aa  well  be  eaid 
that' no  duty  exista  to  render  any  [S12]  as- 
sistance 'tn-anoh  case;  The  ease  taraa  net  eo 
what  the" conductor  aaaumed  or  thou|^t,  bat 
on  what.he  afaoiild  in  the  exercise  of  reaeoa- 
able  prudence  have  done  in  the  li|^t  of  the 
flacts  wBlJiBi  wese  hroUght  to  hia  notice.  Of 
course,  the  defendant  ia  not  to  be  charged 
with  negleetof  dut^  because  of  the  oondnc- 
tor'a  failure  to  discover  that  hia  paeaengff 
had  a  stroke  of  apoplexy*  The  fault  of  the 
vonductor  was  not  in  making  a  wrong  diai;- 
nosiav  but  ia  •  rashly  assuming  that  he  was 
-competent  to  make  any 'diagnosis  at  all.  The 
passenger's  naucea  mi^ht  Jiave  resulted  froa 
a  variety  Of  cnuaes  otbear  than  intoxicatioa. 
and  hifl  apparent  helpdeaaneaa  by  the  time  the 
car  reached 'Fort  Qeorge  indicated  a  critical 
condition  requiring  immediate  attention.  It 
mav  be  aasiimed  that  at  the  moment  of  fint 
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noUciag  hU  passenger's,  nauaea  the  oondactor 
might  reasonably  have  assumed  that  it  was 
<iu«  to  intoxiQatJon, .  although  that  assump- 
tion waa  opposed  bj  the  fact  that  the  pas- 
senger had  exhibited  no  evidence  of  into?cica- 
tion  upon  boarding  the  car.  The  question  ia 
whether  his  oonttnued  heedlesAnesa  waa  justi- 
fted  bj  that  assumption  in  view  of  what  fol- 
lowed and  had  preceded.  If  a  conductor  ia 
to  be  permitted  to  t^agnoise  the  condition  of 
a  passenger  apparently  taken  suddenly  ill 
and  Veiidexied  helples^,  life'  should  At'  feast  in 
making  the  diagnosis  exercise  the  judgment 
of  a  reasonably  prudent  conductor  under  the 
circumstances.  There,  ia  no  pretense  that 
there  was  the  slighteat  odor  of  liquor  about 
the  decei^sed,  and  it  affirmatively  appears 
that  he  had  not  been  drinking.  If  he  had 
drunk  enough  liquor  to  cause  him  to  he  in 
the  condition  d^acrlbed,  it  would  seem  that 
the  odor  of  it  could  have  been  detected  upon 
the  most  casual  investigation.  A  jury  could, 
have  found  that  the  conditio^  of  the  .deceased 
grew  wovse,  and  from  the  description  given 
by  the  conductor,  of  what  occurred  ^at  the 
post  office  that  he  was. then  utterly  helpless. 
That  condition,  after  he  had  ridden  in  an 
open. car  for,  two  hpurs,  vomiting  every  few 
blockji,.  was  so  extraordinary,  if  due  to  in- 
tfoxication,  as  t^.- (513]  justify  a  jury  in 
finding  ,  that,  it  would,  have  opcur^ed  to  a 
ooaductoi-x  |iot  tttterly  heedless,  th^^t  the 
passenger  ^as  seriously  ill,  especially  in. view, 
of  the  f  aot  that  he  was  apparently  sober  when 
he  boarded  the  car. 

It  is  of  little  cqi^fstequence  what  other  pas- 
sengers thought^  who  owed  the  deceased  no 
duty  and  only  casually  observed  his  condi* 
tion.  What  opourred,  alter  the  car  started 
back  up  town  from,  th^  post  office  is  mainly 
important  as  hearing  on  his  apparent  condi- 
tion before  that  and  oj^  the  proximate,  cause 
of  his  death,  hecaiise  it  is  speculative  at  the 
best  whether  ai^  attention  rendered  after 
that  time  could  have  saved  his  4ife.  My 
ooBclusion  is  that  a  jijiry  oould  have  found 
from  the  evidence  that  at  some  point  before 
the  car  reached  the  post  office  on  its  trip 
down  town  it  would  have  occurred  to  a 
reiaaonably  prudent  person  in  the  position  of 
the  conductor  that  the  deceased  was  in  a 
critical  condition  and  in  need  of  immediate 
medical  attention,  and.  that  it  was  imprudent 
to  the  point  of  rashness  longer  to  indulge  in 
the  assumption,  first  made  without  any  in- 
vestigation whatever,  that  the  passenger  was 
drunk.  - 

It  remains  to  consider  whether  there  was 
evidence  from  which  the  jury  could  have 
found  that  the  omission  of  duty  which  the 
defendant  owed  tlie  deceased  was  the  proxi- 
mate cause  of  his  death.  It  is,  of  course, 
possible  that  the  Urst  hemorrhage  might  have 
produced  death  even  with,  the  best  of  care. 
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It  is  rarely  possible  to  establish  with  abso- 
luta  certainty  the  fact  to  be  proven  in  such 
cases.  Reasonable  certainty,  however,  is  all 
that  is  required.  The  medical  evidence,  and 
all  the  surrounding  circumstances,  tend  to 
show  that  the  first  hemorrhage  was  slight 
and  not  fatal,  and  that  the  result  of  carrying 
the  deceased  for  five  hours  in  an  upright  posi- 
tion in  a  street  car  with  this  attendant  jolting 
increased  the  hemorrhage,  and  thus  produced 
complete  coma  and  ultimately  death.  Medi- 
cal experts  g%ve  their  opinion  thal^  if  the 
deceased  had  had  propeo*  care  within  from 
[514]  one  to  two  hours  after  the  first  attack, 
it  was  reasonably  certain  that  his  life  oould 
have  been  saved.  Whether  the  hypothetical 
questions  included  all  oi  the  facts  which 
should  have  been  put  bej^pre  the  witnesses  is 
not  the  question  :now  un^er .  consideration. 
Tlie  eifiidenoe. .  was  received  and,^. though,  per- 
liaps  weakened  on  cro^srexaminationj.its  force 
and  e^tect  were  ^oi;  thV  jury.  Had  tfxe^  oh^ 
jections  been  sustained. any,  omissions. might 
have  been  supplied.  .The  question  of  tl^ 
sufficiency  of  thj^  evidence  .^o' present  a  ques- 
tion of  fact  must  he  determined  on  appeal  by» 
the  evidence  actually  received,  ,and  ,we  are 
qI  the  opinion  that  that, evidence  presented  a 
question  Iqr'  tixe  jviry,  both-  as  to  the  defend- 
ant's negi^ig^nce  and  aft  ,^  whether  tha<^ 
negligence  was  the  proximate  cause  of  the, 
death.  The,  App^iUftte.  Pivision,  therefore,, 
eired  in  dismissing  the  complaint. 

The  queation  next,  arises  how  to  dispose  of 
thii^  appeaj.  .  X^gically  the  reversal  of  thc^ 
judgments  of*  the  Appel^a^  Division  restores 
the  judgment  reversed  by, it,.  On  that  thi^ry 
^his  court  has  uniiornaly  declined  to  entertaij]^ 
appeals  where .  tha  Appellate  Division  had 
granted  new  trials,  without  approving  of  the 
findings  of  fact^  n^ade  by.  the  jury.  The  ap- 
pellant asks  that  the  judgment  of  the  trial 
c<9)rt  be  restored.  That  course  would  de- 
prive the,  defendant  of  the  right  to  have  the. 
Appellate  Division  weight  the  evidence.  I 
have  stated  the  inferences  which  a  jury  would 
have  the  right  to  draw  from  the  evidence, 
but'  the  Appellate  Division,  having  .the  final 
review  of  the  facts,  might  hold  that  the 
weight  of  the  evidence  required  other  infer- 
ences, or  that  the  verdict  was  excessive  and 
for  either  reason  require  the  submission  of 
the  case  to  another  jury.  Only  two  other 
courses  seem  to  be  open>  either,  1,  to  grant 
a  new  trial,  or  2,  to  remit  the  case  to  the 
Appellsjte  Division  to  consider  it  on  the  facts. 
The  granting  of  a  new  trial  would  logically 
import  a  reversal  by  us  of  the  judgment  of 
the  trial  court.  It  so  happens  that  the  record 
discloses  exceptions,  which  require  a  new 
trial.  So  it  is  [515]  unnecessary  to  deter- 
mine what  course  would  be  adopted,  if  there 
were  no  such  exceptions.  By  reason  of  the 
amendment  to  section  1346  hereinbefore  oon- 
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Aidered  that  question  cannot  arise  urith  re- 
spect to  judgments  of  the  Appellate  Division 
rendered  after  September  Ist,  1914. 

The  hypothetical  questions  addressed  to  the 
medical  experts  assumed  that  the  deceased 
was  in  good  condition,  or  apparently  in  good 
condition,  on  boarding  the  car,  and  contained 
no  reference  whatever  to  conditions  shown  by 
the  plaintiff's  witnesses  to  have  existed,  espec- 
ially to  the  hardened  condition  of  his  arteries 
and  the  condition  of  his  kidneys  indicated 
by  the  presence  of  albumen  and  granulated 
casts  in  his  urine.  The  omission  was  persist- 
ed in  though  attention  was  called  to  it  by  the 
court.  It  may  be  that  the  error  was  cured, 
at  leist  as  to  some  of  the  witnesses,  by  their 
testimony  on  cross-examination  that  their 
answers  made  to  the  hypothetical  questions 
wOuM  not  be  changed  if  the  facts  with  ref- 
erence to  such  dOnditions  had  been  included 
in  the  hypothet!6*l  question.  We  refer  to 
the  matter  to  the  end  that  upon  a  new  trial 
the  error  may  not  be  repeated.  The  court 
charge  the  jury  on  the  question  of  defend- 
aht'd  negligence  that  they  might  take  into 
consideration  the  evidence  **that  conductor 
Twomey  [the  conductor  of  the  second  crew] 
did  not  inform  Sheehan,  the  police  officer,  to 
whom  Mr.  Middleton  wa«  turned  Over,  as  to 
the  lengtli  of  time  he  had  beeh  In  the  con- 
dition described  by"  Twomey,  or  as  to  his  con- 
dition ai  all,  together' with  all  the  other  evi- 
dence in  the  case."  The  court  refueed  to 
charge,  as  requested,  that  "if  the  defendant's 
employees  acted  with  reasonable  care  in  {per- 
mitting Mr.  Middleton  to  ride  upon  th^  car 
on  its  first  trip  down  town,  then  the  defend- 
ant is  entitled  to  a  vetdict.**  Ati  exception 
wa&  taken  to  that  refusal  and  also  to  the 
charge  which  allowM  the  jury  to  consider  the 
acts  of  Conductor  Twomey  in  determining  the 
negligence  of  the  defendant.  Those  exceptions 
present  reversible  error.  While  the  [516] 
evidence  as  to  what  occutred  after  the  car 
left  the  post  office  Was  admissible  for  the  pttr- 
poses  hereinbefore  stated,  it  was  error  to 
permit  the  jury  to  base  a  finding  of  negligence 
on  any  act  or  omission  of  the  defendant's 
servants  after  that  time,  because  as  already 
shown  there  was  not  sufficient  evidence  to 
justify  a  finding  that  duch  negligent  act  or 
omission,  if  it  occurred,  was  the  proximate 
cause  of  death.  It  was  a  serious  question  of 
fAct  whether  any  attention  or  care  after  the 
first  hemorrhage  would  have  saved  the  life 
of  the  deceased.  The  jury  should  have  care- 
fully been  instructed  on  the  point  and  their 
attention  should  have  sharply  been  drawn 
to  the  period  of  time  within  which  it  was 
permissible  for  them  to  find  the  defendant's 
servants  guilty  of  any  negligence  causing  the 
death  of  the  deceased. 

The  judgments  should  be  reversed  and  a 
new  trial  granted)  with  costs  '  to  abide  the 
event. 


Williard  Bartlett,  Ch.  J.,  Werner,  ChMe» 
Collin  and  Cuddeback,  J  J.,  concur;  Hiaeock, 
J.,  dissents  from  the  reversal  of  the  judgnaent 
of  the  Appellate  Division,  but  concurs  in  the 
opinion  of  Miller,  J.,  so  far  as  it  deals  with 
the  questions  of  practice. 

Judgments  reversed,  etc. 

»  ■ 

NOTE. 

Duty  sad  Idnbillty  of  Carrier  to  Paa- 
■enser  Taken  Siek  durimg  Transit. 

Several  recent  cases  support  the  holding  in 
Central  of  Georgia  R.  Co.  v.  Madden,  135  Ga. 
205,  21  Ann.  Cas.  1077,  that  if  a  passenger 
becomes  ill  in  transit  and  this  is  known  to 
the  servants  of  the  carrier  or  is  so  apparent 
that  they  are  charged  with  knowledge  of  it, 
it  is  their  duty  to  jgive'him  such  special  care 
^nd  attention  as  may  be  required  in  the 
exercise  of  tiie  high  degree  of  diligence  due 
from  a  carrier  to  a  passenger.  Weirlin^  t. 
St.  Tjoms,  etc.  R:  Co.  116  Ai-k.  505,  171  S.  W. 
901 ;  St.  Louijs  Southwestern  R.  Co.  v.  Adama 
(Tex.)  163  S.  W.  1029.  And  see  the  reported 
case.  In  the  case  first  cited,  it  appeared  that 
a  woman  started  on  a  journey  in  apparently 
good  health,  but  during  the  journey  became 
insane  and  attempted  to  throw  her  baby  out 
of  a  car  wiiiddw.'  Aftel*  being  prevented  from 
accomplishing  her  purpose  by  the  porter  dbe 
quieted  do^n  and  was  apparently  all  right 
again,  but  in  a  short  while  she  threw  herself 
and  child  out  of  a  window  on  the  oppoeite 
side  of  the  car.  In  an  action  to  recover  dam- 
ages for  her  death  it  was  held  that  "instruc- 
tions which,  when  construed  together,  in 
effect,  told  the  jury  that,  if  the  employee*^  of 
appellee  failed  to  exercise  the  care  that  a 
reasonably  prudent  person  would  have  exer- 
cised under  the  circumstances  to  prevent  the 
ittjury  and  death  of  Mrs.  Weirling,  appellant 
would  be  guilty  of  negligence,  otherwise  it 
would  not  be  ^  .  .  fairly  submitted  the 
issue  of  negligence  to  the  jury.'*  In  SL 
Louis  Southwestern  R.  Co.  v.  Adams  (Tev.) 
163  S.  W.  1029,  the  court  although  recognis- 
ing the  carrier's  duty  to  a  person  becoming 
disabled  during  transit,  held  that  no  actkm- 
able  negligence  was  shown.  It  waa  aaid: 
"The  undisputed  evidence  shows  that  just  be- 
fore the  accident  appellee  waa  sitting  quietly 
in  her  seat  in  a  reclining  position,  apparently 
asleep,  with  h^r  hat  over  her  face,  and  that 
suddenly,  unexpectedly,  and  without  any 
warning  she  jumped  through  the  car  windoiw. 
It  is  true  appellee  testified  on  the  trial  re- 
sulting in  the  judgment  from  which  this  ap- 
peal is  prosecuted,  which  she  did  not  do  on 
the  former  trial,  that  she  told  the  oonductor 
she  intended  to  get  off  the  train,  but  ahe  made 
no  effort  to  do  so,  at  that  time  or  at  any 
other  time  prior  to  the  accident,  while  the 
train  was  running.     She  did  leave  the  train 
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at  Greenville  while  it  was  standing  still  but 
under  the  direction  of  tlie  conductor  was  put 
back  upon  it,  and,  according  to  her  own 
testimony,  she  conscioui^ly  walked  into  the 
car  in  which  she  liad  been  traveling  and  took 
the  seat  she  had  theretofore  been  occupying, 
where  she  remained  quiet  and  apparently 
asleep  until  she  jumped  through  the  car 
window.  The  testimony,  taken  in  as  favorable 
a  light  for  appellee  as  we  would  be  warrant- 
ed in  construing  it,  fails,  we  believe,  to  show 
that  appellant's  conductor  should  have  antiei- 
pated  that  appellee  would  Jump  from  the  rap- 
idly moving  train;  and  that  his  failure  to 
establish  a  guard  over  her  or  to  forcibly  re- 
strain her  was  negligence  proximately  result- 
ing in  her  injury.  If  the  alleged  negligent 
omissions  of  the  appellant  to  guard  and  pro- 
tect appellee  from  injury  were  not  the  proxi- 
mate cause  of  the  accident  and  her  injtiry, 
then  actionable'  negligence  has  not  been* 
shown,     '.  .     We    thihk     it    must    be 

held  that  th6  '  lippellant^  employees  could 
not  reasonably  have  ailtfcipated*  that  ap- 
pellee wotild  jump  out  x>f  the  car  win- 
dow, or  through  some  oth^  opening  throw 
herself  from  the  train,  and  that  alppellant  is 
therefore  not  liable  for  the  injuria  she  sus- 
tained. '  iThe  appellee  at  the  moment  Hhe 
jumped*  through  the  car  window  wits  un- 
conjBci6u8  of  what  she  was  doing  is  evident, 
but  that  she  was  rational  and  conscious  of 

« 

the  nature  of  her  acts  and'  of  what  Was  taking 
place  the  greater  part  of  the  time  she  was 
on  appellant's  train  is  manifest  fi^m  her  own* 
and  other  uncontroverted  testimony  Ifi  th« 
record;  and,  if  her  mental  condition  and  con^ 
duct  was  so  pronounced  as  to  catid^  any  one 
on  the  train  to  apprehend'  thkt  she  ini^ht, 
unless  restrained,  juinp  from  the  fast  run- 
ning train,  it  is  not  shown  in  the  record:" 

In  the  reported  case  it  is  safd'  that  if  the 
servants  of  a  Street  railway  cOm))arty'  know, 
or  have  notice  of  the  facts  from  v^hich  they 
should  know,  that  a  passenger  is  too  ill  to 
remain  on  the  car  with  safety,  it  is  their 
duty,  if  practicable,  to  remove  him  and  put 
him  in  the  custody  of  an  officer  or  some  one 
who  can  look  after  him. 

In  Chicago,  etc.  Steamship  Cd.  v.  Lynch^ 
201  Fed.  70,  119  C.  C.  A.  408,  it  appdar^d 
that  a  passenger  on  a  vessel  had  become  sea- 
sick, and  was  sitting  in  a  chair  -^hich  rested 
against  the  wall  when  a  servant  of  the  car- 
rier removed  her  chair  to  the  middle  of  the 
floor  in  order  to  open  a  stateroom  door.  Thd 
place  where  the  chair  was  placed  was  slippery 
and  in  a  short  while  she  fell  from  the  chair 
and  injured  herself.  In  an  action  for  damages 
the  court  in  holding  that  the  liability-  for 
the  injury  was  a  question  for  the  jury  said: 
"The  main  question  is  whether  plaintiflF  was 
■njured  by  the  rolling  of  the  steamer  and  her 
twn  seasickness,  over  which   defendant  had 


no  control,  or  by  the  negligence  of  the  cabiif 
watchman  in  moving  her  from  a  place  of 
safety  into  an  unsafe  position. 
Whether  leaving  her'  in  the  changed  position 
would  be  likely  to  cause  injury,  or  the  watch- 
man could  reasonably  have  forseen  the  pi'oba- 
bility  of. injury,  were  questions  ior  the  jury, 
depending  on  tiie  extent  to  which  the  boat 
was  lurching  or  rolling,  plaintiff's  degree  of 
helplessness,  the  condition  of  the  floor,  and 
other  attending  circumstances.  All  these  con- 
ditions, not  capable  of  being  fully  reproduced 
from  the  printed  record,  made  the  case  pecu- 
liarly one  for  the  jury.  In  this,  case  we 
need  go  no  further  than  to  hold  that  if  a 
sick  or  helpless  passenger  is,  for  the  con- 
venience of  another  passenger,  taken  from  a 
place  of  comparative  safety  without  his  con- 
sent or  volition,  and  put  in  another  pUce 
foUnd  as  a  matter  of  fact  to  be'  less  safe, 
liability  for  a  resulting  injury  is  a  qilesti6n' 
for  a  jury." 

As  to  the  right  Of  a  darrter  to  eiect  k  sick 
paiscTiger  for  the  nonpayment 'of  his  fare,  isee 
the  note  to  Buckley  v.  Hudson  Valley  R.  Co. 
Ann.  Cas.  1915D  143. 


▼. 


AXiBBTOK. 


Colorado  Stiprieme  Court — ^November  2,  1914. 
6S  Coto.  166;  14^  Pae.  1096. 


Bx^entM^a  kaA  AdmialatrAtofti  — 
IXTidow'a  AllowaAe6  -^-Eifect  ogl^  Sttp*« 
i*atloii«  ,     . 

Where  a  husband,  and  wife  executed  a  sep- 
aration agreement  providing  that  neither 
should  have  nor  claim  any  part  of  the  other's 
estate,  but  containing  no  plain  provision  that 
the  wife  waived  her  widow's  allowance  in 
case  of  the  husband^s  death,  there  is  no 
waiver,  and  the  separation  agreement  is  no 
bar  to  its  allowance. 

[See  note  at  end  of  this  case,] 

Hfttureof  AllowMio^;' 

A  widow's  allowance  out  of  her  deceased 
husband's  estate  is  not  a  distributive  part  of 
the  estate,  but  a  part  of  the  cost  of  adminis- 
tration. 

AppttimtmeAt  of  Ezeoittrlx  ^  Pevaoa 
Appointed  —  Miatress  of  Teatatos. 

Where  testator,  after  separating  from  his 
wife,  who  bec9.me  inaane^  entered  into  a  mere, 
tritious  relation  with  R.,  whom  he  appointed 
executrix  of  his  will,  but  on  testators  death 
it  appeared '  that  K.  had  no  interest  in  the 
e^state  under  the  will  or  otherwise,  that  she 
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was  unfriendly  toward  the  insane  widow,  and 
that  the  estate  was  probably ,  inaufficient  to 
pay  its  debts,  including  the  widow's  allow- 
ance, the  court  should  have  sustained  a  pro- 
test against  the  appointment  of  R.  as  execu- 
tFLT,  under  Rev.  Bt.  1908,  §  7111,  providing 
that  if  any  person  named  as  executor  shall 
appear  incompetent  for  any  reason,  letters 
of  administration  may  be  granted  in  the  same 
manner  as  if  such  person  had  not  been  named, 
etc. 

Error  to  District  Court,  Montrose  county: 
Bi^AGK,  Judge. 

Proceeding  in  administration  of  estate  of 
Henry  Alerton,  deceased.  The  facts  are  stated 
in  the  opinion.    Reversed. 

Catlin  d  Blake  for  plaintiff  In  error. 
JFink  d{  Wood  and  Walter  P.  Crose  for  de- 

» 

fendant  in. error. 

[16C]  3coTT,,jJ, — Penry  Alerton  of  the 
county  of  Moixtrose,  in  this  state,  and  Lizzie 
Alertop,  had  lived  together  as  man.  and  wife 
for  a  period  of  more  than  Uiirty  years,  after 
which  time  and  on  the  10th  day  of  January, 
1904,  they  entered  into  an  agreement  that  each 
should  live  separate  and  [167]  apart  from 
the  other,  which  agreement  provided  for  the 
division  of  their  property,  and  the  property 
was  divided  accordingly, .  f 

After  describing  the, property  so  divided, 
the  agreement  recites:  "And  in  pursuance  of 
this  agreement  it^^-fEifthar  mutually  agreed 
that  said  parties  may  live  separately  and 
apart  j^om.  each  other,  and  xeside  Jja  audi 
place  or  places,  family  or  families,  and  with 
such  relations,  Iriends  or  other  per^o^s,  and 
to  follow  and  carry  on  such  trade  or  business 
as  he  or  she  may  from  time  to  time  choose 
or  think  fit(  that  ntither  ^U  at  any  tima 
compff  Ihe  Vytlwr'  to-  liv*-  with  hlnv  or  her/ or 
molest,  disturb  or  trouble  the  other  for  living 
separately  and  apart,  nor  sue,  molest  or 
trouble  any  other  person  whatsoever  for  re- 
ceiving, entertaining  or  harboring  each  other:' 
and  except  as  hereinabove  neither  party  shall 
or  will  at  any  time  hereafter  claim  or  demand 
from  the  other  any  money,  jeweU,  plate*- 
clothing,  household  goods,  furniture  or  -stock 
in  trade,  or  any  property  whate\-Br,  which 
either  now  hath  or  may  hereafter  procure,  or 
which  may  be  devised  or  otherwiae  acquired 
by  either."  It  was  further  agreed:  "That 
each  shall  from  and  after  this  agreement  pur- 
sue their  own  course  and  business,  as  though 
not  married,  and  that  neither  shall  be.  liable 
for  ifae  support  or  maintenance  or  debta  of 
the  other." 

About  one  year  after  the  execution  of  the 
agreement  and  division  of  property,  Alerton 
executed  his  will  in  which  and  after  reciting 
the  said  agreement,  a«  to  the  separation  and 


division  of  the  property,  and  that  he  hatl  no 
children  of  his  own,  he  bequeathed  all  hia 
property  to  the  children  of  one  George  Read 
ing,  deceased,  and  appointed  Sarah  £.  Kcad 
ing,  widow  of  the  deceased  George  Reading 
as  executrix  of  his  will,  and  directed  that  c* 
bond  be  required  from  her  aa  executrix.  On 
November  3,  1912,  Alerton  died,  and  upon 
application,  John  Deeble  1168]  was  appointed 
and  duly  qualified  aa  adminiatrator  of  his 
estate.  Later,  and  on  the  21st  day  of  N(>- 
vember,  1012,  there  waa  filed  with  the  county 
court  of  Montrose  county,  the  will  of  Alerton 
and  a  petition  for  probate.  Appraiaera  ol 
the  estate  were  appointed  under  the  proceed 
ings  in  adminiatration,  .and  on  the  9th  da^ 
of  December,  a  report  of  these  appraisers  wa» 
filed,  reciting  specific  property,  and  the  Talue 
thereof,  described  fka  property  allowed  by  law 
to  tho  widow  for  herself  and  family,  in  the 
aggregate  of  $2,000.  Th^  record  diacloses 
that  at  the  time  ^  \ht  appointment  of  Deeble 
as  administrator,  Lifszie  Alerton  had  been 
adjudged .  insaAe,  and  that  the  sal4  Deeble 
liad  been  appointed  conservator  of  her  estate. 

On  the  10th  4ay  of  December,  1912,.Deeblt^ 
as  conservator  of  the  estate  of  Lizzie  Alerton, 
and  certain  creditors  of  Alerton,  filed  their 
joint  .protest  against  the  appo.intmeut  of 
Sarah  £.  Reading  as  executrix  of  the  wilL 
and  askjng  that  Deeble  be  continued  a«  ad- 
miniatrator.. The  haais  of  the  protest  and 
petition  waa,,  tha^t  Sarah  $1.  Rei^di^g  was  unfit 
and  inoompetent  to  administer  the  estate  of 
the  decea^d,.and  that  she  ia  hostile  to  the 
interests  ef  Lizzie  Alerton,  insane,  widow  of 
the.  deceased  Henry  Alerton.  The  validity  of 
the  will  does,  not.  seem  to  be  questioned. 

Qn.  the.  .j20t^  day  of  December,  there  was 
filed  a  petition  upon  the  part  of  Lizzie  Aler- 
ton, inaane,  by  Peeble,  as  conservator  of  hi^r 
estate,  claiming  a  widow's  allowance  in  tW 
said  suip  ,of  $2,000.  Upon  the  hearing  the 
Coxmty  Court  denied  the  protest,  admitted 
the  will  to  probate  and  confirmed  the  ap- 
pointment of  Sarah  E.  Reading  as  executrix, 
but.  ordered  that  she  give  a  bond  for  the 
faithful  performance  of  her  duties  as  such 
executrix,  in  the  sum  of  $5,000,  and  found 
that  the  article  of  separation  is  binding  upon 
the  parties,  and  tliat  Mrs.  [169]  Lizzie  Aler- 
ton has  nothing  in  the  estate,  at  this  time, 
as  widow.  Plaintiff  in  error  appealed  to  the 
District  Court  and  there  the  judgment  of  the 
County  Court  was  affirmed. 
.  The  refusal  of  the  court  to  allow  the  pro- 
test, or  to  continue  Deeble  as  administrator, 
and  the  action  of  the  court  in  refusing  to 
grant  the  petiUon  for  a  widow's  allowance, 
are  questions  raised  in  this  controversT. 

It  appears  probable,  that  no  marriage  eere- 
mony  was  ever  solemnized  as  between  Henrr 
and  Lizzie  Alerton,  but  that  they  had  lived 
together  and  were  recognized  as  husband  an4 
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wife  for  atany  yekr^  liibd  tltAt  Aldrton  .#Q 
considered  her,  both,  in  the  eeparatioti. -agjnei^ : 
ment;  and  sii  the'  Tecitatton  in  his  "viU. '  TIm 
parties  Mere  nevei*  divorced:    Bat  there  was' 
a    marfia^    certificate-  introduced    in    evj'> 
dene^  showing •  the  marjiage  ot  v^erten  to. 
Sarah  K;  Keadmg,  the>execUtpix  of  the  willy^ 
in    1907^-     But    th^    testimony    shows    that 
Alertoii'  made  hJ2ri  home  at  leasts  at  the  -satne 
houee  with  Lizzie  Jklerton^  up. to  the  time  of 
his  death. ' 

The  court  and  counsel  seem  to  hate  treated 
the  matrriage  to  Mrs.  Sarah  £.  Readini;  aa 
a  nullity^  and  Lizzie  Alerton  as  having  been' 
the  wife  of  Henry  Alertbn  at  the  -time  -of  his 
death.  The  .  leam^  •  judge  in  his-  written 
opinion  spealn  of  these  matters  in  Um  fol* 
lowing  language: 

''This  case  is  decided  wholly  upon  what  to 
the  miod  of  the  court'  the-  separation  agrae^' 
ment  shews  on  its  face^  and  the  will  and*sub^. 
sequent  marriAge  of  Henry  Alerton  'are  me^*' 
tioned'-as  matters  of  corroboration*  It  is 
therefore  considered  aon)'  adjudged  by  the. 
court  that  by  reason  of  said  separation  agree*; 
ment  Licsaie  Alston  has  no  interest  .in  the> 
estate  of  Henry  Alerton^  deceased,  and  thai: 
she  i^  not  entitled  to  a  widow's  aUowaace." 

Upon  the  question,  whe^r  in  view  of  the 
agreement  of  separation  and  division  <  of  the: 
property,  the  (170]  widow,  liizzie  Alerton  is. 
entftled  to  a  wSdow^s  alloWaniee^. there  apfNiar^ 
to  be  a  div>isioh  of  bpiaion. in  t&ts  regard' 
among' the  suthorities',  yet  the  <|u)estion  seems 
to  be  -settled*  in  this  jurisdiction  in  lavor  of 
8ueh  allowanco.-  In  the  case  of  Wilson  v.- 
Wilson,  «5  Colo.  70»  132  Pae.  67,  Mr.  Justico 
Bailey  entered  into  a  very  eareful  examina- 
tion of  our  statutes,  and  the  authorities  gen* 
erally  upon  this  subject;  While  thi|t  case 
involved  "an '  anti-nuptial  agreement,  yet  tliei 
principle  there  iavoilved  is  not  different  from: 
that  of  the  oase^  at  bar.  It  will  be  noted  that 
in  the  agreement  in  this  caae,  there  i»  no! 
apeeifie  wairer  of  the  right  of  Lizzie  Alerton 
to  claim  a  widow's  allowance.  In  the  case 
jost  eited  it  ^as  held  by  thia  court  that  the' 
widow's  allowance  is  not  a  distributive  part 
of  the  estate,  and  is  nothing  more  nor  less) 
than  a  part  of  the  costs  of  administration.  • 

It  is  not  conteinded  in  this  case  that  Lizzie 
Alerton  was'  not'  th«  lawful  wife  of  Henry 
Alerton  at  the  time 'of  hia  deatii.  At  his 
death  she  then  became  his  widow  with  all 
rigfits  as  such,  provided  by  the  statates;  The 
queisiian  of  her  right  as  a  widow  to  inlierit 
is  not  involved  in  this  proceeding  and  there* 
fore  not  determined. 

It  was  said  in  the  casis  of  Wilson  v.  Wil^ 
son,  supra,  '^tJnder  all  of  the  decisions  of  the 
eourts  whidh  we  hare  been  able  to  find,  a* 
widow's  alkywancoia  not  in  the  nature  of  am 
interest  in  an  estate,  it  la  not  something 
which  goes  tb  the  widow  by  deiceatj.  it  is  n 
Ann.  Cas.  1916C. — 55. 


preferred  claim  against  the  .e^ti^jta.  .  T}uj»  ia 
well  declared-  in, tlie  case  of  Claypqol  v.  .Jaqua, ) 
ia5  Xnd.,  499,  3d  N.  £.  285. .  Upon  a  comaid- 
eration  of  section   7l2Q^  B.   S,   1908,  which 
reads , as  foUows;     'Third*    AH  aflowaAces.  to 
the  widow,. wife. or  orphans  u^ide  as  provided, 
by  law.  shall  compose  the  third  pilaas*'    It  m; 
noted  that  the  allq)vanoe.tp.the.widoN7  hy  ex- 
press, statutory  proviaipn  i»m^4fi  a  preferred 
claim  against  the  este^te,  jnst  as  in  t^  Jnr. 
diana  (171]  ease.    This  allowance  i^  no  part- 
ai  the  distributive  ahare  of  the  estate,  but  is 
rattier,  ^i.a  very  just  and  .proper  aense,  a, 
charge  .or  claim  s^ainst  the  esta^*    It  ia,. 
indeed,  nothing  more  or  less  than  as  part  of; 

the  costs  ol  adniinistratioa*' ' ; 

■  The.  divinely .  inspired  .ai»d  dii^inely,  com* 
manded  Institution  of  marriage  has.  ever  had 
the  favor  of  the  law..  The  Law. has  constantly, 
before  it  thisi  as^red.  reh^tionship  upon  which . 
rests  primarily  tbe.>oii^ey  so^i^ty..  isountry, 
and  the  cause  of  humanity.    The  law.  curbs, 
the  will  of  .and  preacrib^  a  l\w^  to,  bequ^ts 
of  testators  where  suoh  relationship  ^^istS" 
The  'Vidow*S'  allowance,"  ^prqyidfad.  .by  opr 
statute*  ia.a  gracious  and,  deserved  tribute, 
of  the  law  to  'wifehood.    li  is  i^.firjst..eharge/ 
ny^tk  estates,  and  so  mi^de. to., provide  for  j^e 
comfort  and   sustenance  of   the  widow   and 
children,  pending  administration  and  before 
distribution.     It'th^dftre  cannot  be  a  part 
of   that   which   is   to  be   distributed.     It   is 
desired  hbt'  </A\f  afe^a'^rotfttibh  ♦fbr^lie 
widow  and'  (ffifldten'  tfS  agahiil'  ^kik  %r  hu- 
miliation, but. a  protection  lor  the  ^tate  as 
well.    It  is  a  right  that  cannot  be  waived  by 
presuipption,  assumption  or  construction.    If 
it  may  be  waived  at  all,,  It  must  be  in  terms 
that  do  not  admit  of  doubt."  Ip  the  absence 
of  such  a  waiver,  where  the  ^relationship  of 
widow  exists,  the  right  is^  corresponding. 

In  the  m<^tter  of  confirming  the  appoint- 
ment of  Mrs.  Beading  as  executrix,  and  dis-. 
charging  Deeble  as  administrator,  it  appears 
that  Mrs.'  Reading  can  have  no  interest  in 
the-f^jbe  un^er  |ihe  w^U..or  ,qth;^fwise^  sfid 
that  from  the  circumstances  of  her  relation- 
ship with  Alerton  in  his  lile-t^me,  together 
with  the  express  proof  of  her  antagonism 
toward  Lizzie. Alerton,. the  insane  widow,  she 
ought  not  in  fairness  and  justice  be  continued 
as  exeoutrix.  Particularly  so  .when*  we  eon- 
sider  the  further  fact  that  the  estate  appeap^ 
not  to.be  of  sufficient  value. [1 72].  tp  pay  ^ta 
indebtedness,  including  the  widow's  allow* 
aaeei  and  that  for  su<di  reason,  there  is  scarce^ 
ly  a  possibility  that  any  property  will  remain 
for  distribution,,  either  under  the  ierm*-  of 
the  will  or  otherwise*.  Further,  H  appears 
that  DeeUe.  is  a  man  of  high  .character  snd 
a  long-time  friend  of  Alerton  and  his.  wiife^ 
Under  these  circumstances,  it  would,  seem  to 
have  been  the  duty  of  the  cpurt^  under  its 
'startutoiry  powpr,  .Sec,  7111  Bev.,  .€ltat,  4^08, 
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to- hare  allo^Med  the  protest  and  to  have*c«ii-: 
tinned  D^eble  sla  administrator  of  the  esUlie. 

It  is  the  policy  of  courts  in  ^  far  as  it 
niay  be  vithin'the  limits  of  the  law,   alnd 
ix)h8i8tettt  with  the  interests  of  the  estate,  to- 
carry  out  the  expressed  will  of  the  testator/ 
Btit   a    testator    cannot   foresee   all   circum-'' 
stances  and  conditibnis  'that  nay  afterwatxi- 
arise,  aAd  ivhen  sueb  do  arise  as  appear  to. 
endan^r  the  estate  of  the  deceased  or  to  pre- 
vent its  proper  administration,  it  is  the  eiear 
duty  of  the  court,  and  'withiti  its  Undoubted- 
power,  to  grdut  the  liecessary  and  'pmper  pro-' 
tection.     The  law  is' a  jeiftlou^ '  guardian  of 
the  estates  df.' deceased  persoffia  in  the  matter 
of  their  administration:     To  thi#'  end  it'  had* 
conf^red  upon  ocmrts  of  probata  vast  powers 
and  wide  discretion,  though  at  the  same  time* 
it  hbs  provided' the  almost  unlinrH^  -  right' 
of  rerieW  by  appelUit^  courts  of  thelacts,  oon» 
duct,  orderii  and  dectsic^s  of  these  courts  in' 
such  matters: 

An  before  stated;  the  question  •ofdistfibu'- 
tioh  under  the  will  is  not  before  us'. 

The  xudgm^tis  reversed  'with  iustructions 
to  the  court  to  «nter  a  judgment  iu  harmouy 
wtth  the  riev^  f/enein  exprie^sed/ 

Musser;0>J.'and'€^arrigue8,  J.,  coneurrlng. 
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Bffe^  pf  .JtolujitUirj  flay^rattoA  om 
.Bl^t  to  Widow's  AUowaii^e. 

.  ■ '  '  '• 

I.  In  Absence  of  Written  Agreement: 

L.  Majority  View : 

j^.  Abandonment  by  Wife,  866. 

b.  Abandonment  by  Husband,  867. 

C.  Sepafa t ion, bv"  Mutual  Consent, 

868.    .         ."■  ' 

2.'  Miiiority  View,  869.    *  '   ' 

S.  Rule  in  Massachuiietts,  8tO, 

II.  Effect  of  Written  Agreement,  870. 


i:  in  Ah^riee  of  Written  Agteement, 

'        1.  Majobitt  View.  ' 

a.  Aband<mment  by  Wife:    ' 

Tt  is  held  in*  a  majority  of  jurisdictiona 
that  iM  Wife,  who  hab  s^pkrateid  from  heir  hus- 
band without  legal  earuie  and  who  has  con*' 
tintred  to  liTe  separate  and  apart  from  him, 
is  nbt  entitled  to  a  widow's  Altowanei*  from 
his  estiate.  Da'niisls  v;  Taylor,  Ud  Ped.'  169, 
7  Ann.  Cae.  352,  76  C.  €.  A.  IS©  (T^tJer^m^i 
5  Indian  Ter.  219^  5  Ann^  Ois.  226,  8(2  S  W; 
727);'  In  te  Byrne,  Myr.  Prdb.  (Oal.)  1;  In 
re  Bose,  158  Ckl.  42fr/lH  Pac.  258;  Richard 
T.  Lazard,  108  La.  no,  82  8a.  550$  Nye'^ 
Appeal,  126  Pa.  8t.  341,  17  Atl.  618,  12  An. 
St.  Rep.'  873;  <^iome's  Appeal,  54  Pat  St. 


175,  i93r  (AtA.  Deej  aSAi;  Wflleh's£atol4V  5  Pft. 
Diflt.  67«,  18  Pa.  CAi  Gi.  5d7,.39  W.  X.  C. 
167 1  Creighton'a  Eatata,  7  Pa.  Dist.  251,  21 
Pa.  C0.  Ct.  83;  ScuUina'  £«tate,  6  Pa.  Co. 
Ct.  188)  MavUa's  fiatate,  5  Pa.  Co.  Ct.  d04; 
Kahvls  Kfttat«|.16  Pa..Oo.  CI;  72,  3  Pa.  Diai. 
smy  McConna's  EstaAe^  ^  Pa.  Co.  Ct.  4l6i; 
Myers's  £atate^  24  f&."6up6r.  Ct;  142;:  Adose 
v.'s^ssit,  1  Peavton.  804;  Boaa'a  BMate,  6 
Kulp  5ai|  Sandeits's  £ataJt(i,  1  York  Iieg.  Rec 
115;  Tozer  v.  Tozer,  2  Am.  L.  Reg.  ^10; 
Barle  v.  Eatle,  9.  Tex.  6a0i.  See  also  In  re 
Millef/ 1^8;  Caa.  4^^111' Pit.  255;  Kelly'a 
Batatev  1  W.  K.  C.iiPA.)  10.  Cfoaipare  Lid- 
deirs  SuociBBaion,  22  Isl  Juin..  9. 

In  Odiorne's.AppedkU  54i  Pa^  St.  175,  93  Am. 
Dee.  648,.  the*  court  said:  ''Where  a  wife 
leaves  her  husband  and  renounoea  all  aoqiv^al 
intercourse  a-  eoiiaidecable  time  before  his 
death,  she  beoomes.not  aueh  m  widow»  after 
hiB  de»th,  as  waa  nithja  ooniemplatioB  of  the 
legi^atnre  whea*-  tho  Adts.  of  Assembly  were 
passed  wMeh  entitle  her  to  adniniater  kia 
estate  and  to>appropriatQ  thitee  hundred  dol- 
lars of  it' to  her  own  UaCi The  acta 

contemplate  tfao  caae  of  a  .wife  who  lives  with 
hev  hiishand  till  his  death  and'  faithfully  per- 
forms Ail'liier  duties  ta  his  family,  not  one 
who  volustarily  separates  haraalf  from  him 
and  performs,  none  I  of  tba  duties  imposed  by 
the  relatiom"  tSee  to. the  Mmto  «0ect,  Kje'a 
Appealy  ld6.Pa..  St.  841v  17  AU.  618>  12  Ant. 
Bt;  Rep.  423.  In  Dmsels  ¥.  Taylor,  145  Fed. 
160,  7  Aan.  Cae.  852,  76-C.  C.  A.  130»  reffier;t- 
ing  5  Indian  Ter.  210^  5  Ana.  Cas.  22C^  82 
S.  W.  72.7,  the  eourt  aftoD  setting  forth  the 
statutes  pft'ovidittg  for  granting  to  a  widov 
a  certain  allowance  at  the  death  el  lier  hus- 
band, aaid:.  '^hase  sections-  quite  plaialy 
contemplstte  the  case-  ol  a  widow  who  ia  the 
lifetime  of  her.  husband  lived  with  him  aa  a 
membev-of  his  family,  andperfonned  tke  du- 
ties'otf  that  relation,  and  not  one  who  wil- 
ling^ separated  from  him,  peitformed  noae 
of  the  duties  of  a  wife,,  and  by  her  groea  mia- 
conduct  diflkiualified  herself  from  sueceediug 
him  aa '  the  head  of  the  family."  Ajsd  ia 
Wd^h'e  Estate,  5  Pa.  Dist.  675,  18  Pa.  Go. 
Ct.  517v39  W.  Nv<C.  16^7,  the  court  in  denying 
the  right  of  a  wido'w  to  elain  her  atatutory 
aHowiknee  said:  "Thoirightto  the  exemptlou 
acoorded  to  the  "wldoW  by  the  Act  of  April 
14»  1061,  is  grounded'  upon  the  exiatenoe  of 
family  relatioos  between  the  wife  and  the 
husband,'  the  severance  «<  which  by  the  death 
of  I  the.  husbalidt.  and  the  consequent  with- 
draival  of  his  support,,  involves  the  widow 
frequently  in  great  pecuniary  diatreas.  If  the 
wife  was  not,  at.  the  time  of  hia  death*  a 
member  ol  the  family  of  her  husband,  the 
preitomptiDn  ia  that  she  was  not  dependent 
apoa  him  for  mnioAenaaca  and  waa  not  a  aah- 
ject  for  .the  operation  of  theatatttte»  She  eaa 
free  herself  fromvthis  pBesumptioo  onljr  hj 
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showing  tlmt  her  husband's  oondact  compelled 
the  separatloA;  and  the  criterion  foy  which 
the  offensive  treatment  is  to-  be  judged  is-  pre- 
cisely that  which  would  obtain  in  a  proceed- 
ing for  divorce:  ...  This  rtlle,  as  to 
family  r^ationship,  has  been  enforced  e%'«n 
where  the  separation  was  amicable  and  was 
not  meant  to  be  lasting':  ...  The  evi- 
dence in-  the  present  instance  was  <not»  as  it 
seldom  is,  of  one'  oMaracter  throughout,  and 
some  of  it  was  conflicting;  but  that  which 
told  mo0t»  severely  against  the  daimaat  was 
given  by  her  own  diildren.  It  undoubtedly 
established  the  fact  that  she  had  left  her 
husband's  household  at  least  aix  years  before 
his  death,  and  had  never  returned,  and  it 
disclosed  no  valid  ptetext  on  her  side  for 
takiitg^  that  step.  On  the  cMitrary,  there  was 
reason  to  believe  that  the  husband  made  an 
honest  effort  to  reconcile  their  differences,  but 
without  co-operation  by  the  claimant,  and 
hence  without  success." 

In  Kahn's  Estate,  16  Pa.  Go.  Ct.  7^  3  Pa. 
Diet.  606,  it  appeared  that  the  claimant)  the 
wife  ot  the  decedent,  was  ^ot  living  with  her 
husband  at  the  time  of  his  decease.  She  as* 
serted  her  right  to  the.  widow's  allowance  on 
the  ground  that  the' husband  had  driven  her 
from  his  home.  The  court  said  i  "The  evi* 
deuce  leaves  it  in  no  manner  of  doubt  that 
there  were  frequent  quarrels,  and  even  some 
show  of  violence,  between  the  parties,  and  it 
is  so  evenly  balanced  that-  it>  is  bard  to  say 
who  was  -the  sinner  and  who  the  sinned 
against.  But  it  does  not  show  that  any  spe- 
cific act  of  the  husband  hastened  the*  wife's 
departure,  nor  that  his  treatment  of  her  at 
the  close  of  their  cohabitation  was  any  worse 
than  it  had  been  at  the  beginning.  In  order 
to  succeed  in  her*  application,  the  wife  was 
bound  to  exhibit  a  legal  excuse  for  withdraw- 
ing from  her  husband'^B  society^  and  she  failed 
to  give  it.  For  that  reason  her  letters  are 
important,  as  perhaps  they  otherwise  would 
not  be,  inasmuch  as  they  seem  to  disdose  the 
motive  which  actuated  het.  If-  they-  mean 
what  they  say,  they  show  that  she  quitted 
her  husband  in  order  to  consort  with  another 
man.  Having  thus^  by  her  own  act,  sundered 
the  family  relation,  she  cannot  with  any  pro- 
priety claim  an  allowance  which  -  is  based 
upon  the  continuance  ol  that  relation."* 

In  North  Cafotma  it  has  heed  provided  by 
statute  that 'if  any  married  woman- shall  com- 
mit adultery,  and  shall  not  be*  living  with 
her  husband  at  his  death  she  shall 'lose  all 
right  to  the  widow's  allowance.  See  Leonard 
v.  Leonard,  107  N.  0.  171,  12  S.  E.  60,  where- 
in the  court  said:  "The  jury,  in  response  to 
issues  aubmitted,  found  that  the  plaintiff  com- 
mitted adultery  prior  to  1868,  and  had  not 
since  lived  with  "h^  husband,  "and  was  not 
living  with  hini'at  his  death.  It. is  nnneees- 
•ary  to  consider  the*  other  exeeptions,-  as  upon 
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the  issues  found  wethinic  judgment  should 
have  been  esiered  for  the  defei^ant.  The 
Code,  sec..  2X16,-  provides  *lf..any  married 
woman  shall  commit  adultery^  and  shall  not 
be  living  with  her  husband  at,  his  death,  she 
shall  thereby,  lose,  all  Jight  to  a  year's  pro- 
vision, and  to  a  distributive  sliare  drom  the 
personal  property  of  her  husband,  and  such 
adultery  may.  be  pleaded  in  bar  ol  any  action 
or  prooeeditig  for  the.  ^recovery  of  such  rights 
and  estates.'  :  l«*ormerly  •  the  adultery  of  his 
wife,  and  living  separate  from,  hex  husban<| 
at  the  tJane  of  his  death,  ousted  the  woman 
ol  her 'dower  (atatute  13  Kdi  li  Walters  v. 
Jordan,  35  ^'.  C<  361),  but  did  not  deprive 
her  of  her  year's  provision  and. distributive 
share*  of  tiie  estate*  Walters  v.  Jordan^  34 
N.  C.  170.  In  1871-72,  cb.  103,  sec,  44,  it 
was  enacted  thai  if  any  married  woman  shall 
elope  with  an'  adulterer, . she  shall  .thereby 
lose  all  right  to  dower>  year's  prpvision  and 
distributive  share.  In  Cook  v.  Sexton,  ,70 
N.  C.  305^  this  mat  was  construed  by  the  court, 
which  held  it  to  be  entirely  prospective,  and 
not  applicable  when  the  elopeinent  had  taken 
place  prior  to  the  passage  of  the  act."  Com- 
pare Cook  V.  Sexton,'  70  N.  C,  305,  and  Wal- 
ters V.  Jordan,  34  N.  C.  170,.  decided  under 
an  earlier,  statute  and  explained  in  Leonard 
V.  Leonard,  supra, 

Likewise  •  in  Indiana  a  statute  provi<Ung 
that  a  widow  can  daina  no  part  of  her  hus- 
band's estate  if  she  has  abandoned  him  and 
i«  living  in  a  state  of  adultery  at  tbf»  time 
of  his.  de&th,  has  been  held  to  bar  her  right 
to  claim  the  widow's  allowance,  Owen  v. 
Owen,  67  Ind.  291.    .     . 

b.  A}>andofmi€nt  by  Jtiisband. 

In  several  jurisdictions  it  is  held  that 
where  a  separation  has  been  caused,  by  the 
husband's  abandonment  of  his  wile^  the  widow 
is  entitled  to  her  allowance  on  the  death  of 
the  husband.  Shaffer  v.  Richardson,  27  Ind. 
122;  Grteve's  EsUte,  166  Pa,  St.  126,  30  Atl. 
727  (dietinguiahing  Spier's  Appeal,  26  Pa. 
St.  233;  Terry's  Appeal,  55  Pa.  St.  344; 
Balmforth's  Estate^  26  Pa.  Super.  Ct,  49,1 ; 
Spence's  Estate^  d  Fa^  Co.  Ct.  494;.  Moore's 
Appeal,  40  Leg.  Int.  (Pa.)  350;  Krewpon's 
Estate,  Ig  Meiitg.  (Pa.)  114;  In  re  Weidler's 
Estate,  16  York  heg.  Reo.  (Pa.)  3,  19  Lane. 
212.  See  aJeo  Reed's  iilstaie,.  21  Pa.  Bist.  906. 
Oos»p<(re  Spier's  Appeal,  26  Pa.  St.  233  (dw- 
Ungmaied  in.  Grieve's  Estate,  165  Pai  St.  126, 
30  Atl.  727).;  Coates's  Estate,  6  W.  N.  C. 
(Pa.)  3&7i  Thus  in  Grieve's  Estate,  supra, 
it  appeared  that  the  iclaimaat  Oind  the  de- 
ceased bad  been  married  in  Canada,  where  the 
wife .  and  three  chlldrea  were  abandoned  by 
the  huthand;  Subsequently,  the  husband  re- 
quested hia  wile .  to  meet  him  in  Ontario 
where  they  were  reconciled.     He  later   left 
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witb  the  understanding  that  he  was  to  make 
a  home  for  the  family  in  the  States,  and  that 
the  wife  should '  remain  in  Canada  until  he 
sent  for  her.  He  continued  to  write  to  her 
for  several  y^ars,  after  whichi  nothing  was 
heard  from  him.  '  It  further  appeared  that 
he  settled  in  Pennsylvania  and  married  an- 
othi^r  woman  who  lived  with  him  until  the 
time  of  his  death.  The  court  said;  "All  the 
evidence  points  to  the  conclusion  that  the  ap- 
pellee was  a'  devoted  wife  and  mother,  and 
that  slie  bravely  bore  the  burdens  which  her 
husband's  inaHcious  atid  inexeufiaUe  deser- 
tiou  of  his  family  imposed.  To  maintain  her- 
self and  her  <^hildren  she  taught  school,  gave 
music  lessons  and  finally  became  a  trained 
nurse.  .  .  .  There  w^as  no  time  after  his 
departure  in  1884  that  she  would  not  have 
gladly  welcomed  a  redemption  of  his  promise 
and  rejoiced  in  a  reunited  family.  It  was  no 
fault' of  hets  that  she  waAnot  a  member  of 
his  household  at  his  death.  It  was  illegal 
acts  and  bad  faith  that  efxcluded  her  from  it. 
In  contemplation  of  law  the  family  relation 
still  existed  and  his  domicil  was  hers.  Why, 
then,  should  she  be  denied  the  exemption 
which  the  law  allows  to  his  widow?  Surely 
a  refusal  of  her' claim  for  it  must  have  some- 
thing more  to  rest  upon  than  his  repudiation 
of  hiB  marital  vows  and  dutibsi'*^  Bee  to  the 
same  effect  Balmforth's  Estate,  26  Pa.  Super. 
Ct.  491.  Likewise  in  Keed's  Estate,  21  Pa. 
Dist.  '906,  it  was  held  that  where  a  wife  has 
been  driven  lit>m  the  home  by  her  husband 
and  is  living  apart  from  him  at  the  time  of 
his  death,  th«  same  rule  applies  as  where  the 
wife  has  been  deserted,  and  she  is  entitled  to 
her  allowance  from  the  estate.  See  to  the 
same  effect  De  Walt's  £st«ite,  38  Pa.  L.  J.  275. 
In  Simpson's  Estate,  5  Pa.  Co.  Ct.  326.  22 
W.  N.  C.  172,  it  was  held  that  the  widow 
could  claim  her  allowance  where  it  appeared 
that  she  had  been  driven  from  the  home  of 
h^r  husband'  by  the  cruelty  of  a  step-son  and 
had  remained  away  through  no  fault  of  her 
own.  However  in  Burkett's  Estate,  6  Pa.  Co. 
Ct.  501,  the  court  said:  "If  a  wife,  in  conse- 
quence of  cruel  and  barbarous  treatment  en- 
dangering her  life,  withdnlwe  from  the  hus- 
band's house  and  family,  and  remains  away, 
without  any  offer  or  effort  to  return,  for  the 
space  of  six  years,  during  which  time,  she  is 
neither  waiting'  nor  willing  to  '  resume  her 
place  in  the  family,*  she  maVj  upon  his  death, 
as  his  widow,  have  her  share  of  his  estate 
under  the  intestate  laws,  but '  not  allowance 
of  three  hundred  dollars  given  by  the  Act  of 
1851,  which  the' widow  belonging  to  the  fam- 
ily is  to  retain  for  the  use  of  herself  and 
family.  For  the  latter  ts  a  pure  gratuity, 
intended  to  provide  for  tire  immediate  neces- 
sities of  a  family  suddenly  deprived*  of  its 
head,  and  is  not  given  to'  the  widow  ia  such, 
but   to   her  as   the   «urviving' head    of  the 


family,  and  she  must  be^  either  actually  or 
constructively,  in  the  family  at  the  time  of 
her  husband^s  death.  She  may  be  oonstrnc- 
tively  in  cohabitation^  though  she  be  separated 
temporarily  from  her  husband  .through  his 
fault,  if  she  is  waiting  to  fill  a  wife's  plaee; 
for  she  hath  done  what  she  oould.  .  .  . 
But  if  she  abandons  her  husband  witk  a  Rxe^ 
intentiom  not  toreturn^  she  is  not  coiistnic- 
tively  of  his  fAmUj"  And  in  €broves*s  Es- 
tate, 5  Pa.  Co.  Ct.  498,  Although  it  was  found 
that  the  widow  and*  claimant  was  justified  in 
leaving  her  husband  before  his  decease  her 
allowance  was  denied  because  of  the  fact  that 
she  was  residing  in  another  staie  and  there 
had  been  a  delay  of  more  than  two  yesu*9  in 
making  the  demand.  In  a  ease  wherein  it 
appeared  that  a  husband  abandoned  his  wife, 
by  fraudulent  means  procured  a  decree  of 
divorce  in  the  courts  of  another  state^  and 
remarried,  it  was  held  that  the  divorce  would 
be  considered  null  and  void  ajid  that  the  first 
wife  was  entitled  to  the  widow's  allowanoe. 
Field  V.  Field,  215  HI.  496,  74  N.  E.  443  («/- 
firming  117  UL  App.  307).  Compare  Kersey 
V.  Bailey,  52  He.  198,  wherein  the  court 
said:  "The  appellant,  though  the  legal  wife 
of  the  deceased,  had-  not  lived  or  eohabited 
with  him  as  .su^  for  more  than  forty  years. 
True,  he  deserted  her,  hut  subsequently  she, 
supposing  him  to  be. dead,  married  another 
man  with  whom  she  lived  and  eohabited  as 
his  wifd  for  thirty  years  or. more,  and  until 
his  decease.  The  intestate,  on  his  return  to 
this  state  many  years  ago,  finding  that  she 
had  formed  new  ties,  allied  himself  to  an- 
other woman  by  whom  he  had  a  family,  and 
in  connection  with  whom  the  little  property 
left  by  him  at  his  decease  would  seem  to  have 
been  accumulated.  The  appellant,  entangled 
with  her  new  connection,  does  not  appear  to 
have  made  any  claim  upon  him  for  support 
during  the  long  time  that  elapsed  after  hb 
return  to  this  state  before  his  decease.  She 
lost  nothing  by  his  death,  which  she  had  be- 
fore possessed.  In  fact  there  seems  to  have 
been  a  taeit  relinquishment  by  each  of  all 
claims  upon  the  other  for  more  than  a  quar- 
ter of  a  century.  It  is  plain  that  She  contrib- 
uted nothing  hy  her  industry  and  prudence 
to  the  accumulation  of  the  three  or  four  hun- 
dred dollars  out  of  which  she  now  claims  an 
allowance.  Upon  h^r  right  to  doEwer  in  ht» 
real  estate  ve  do  not  pass.  But  while  we 
impute  no  blame  to  her  for  the  sundering  of 
this  old  -  oonnection,  we  d6 .  not  see  that  th«* 
Judge  of  Probate  erred  in  refusing  an  allow- 
anee  under  all  the  circumstances  of  the  case.*^ 

c.  Separation  hy  Mutual  Comtnt. 

In  some  jurisdictions  it  has  been  held  that 
where  a  separation  is  mutually  agreed  to  and 
the  wile  is  living  apart  f rom  h»  hiuband  at 
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the  tikne  of  Ma  death,  she  is  not  eiititled  to 
the  widow's  aUowance.  QdelFs  Estate,  52 
Mich.  592,  18  N.  W.  373  j  Piatt's  Appeal,  80 
Pa.  St.  501 ;  In  re  Park,  25  Utah  161,  69  Pae. 
671.  In  the  case  last  eited,  the  court  said: 
"The  statute  providing  for  family  allowance 
was  doubtless  intended  to  make  immediate 
provision  for  the  family  when  the  head  of  it 
18  removed  by  death,  and  Buch  provision  is  t6 
continue  during  the  administration  of  the  de- 
cedent's estate.  In  this  case  tliere  was  no 
family,  except  the  wife,  and  she  did  Aot  con- 
stitute the  imttiediate  f ainily  of  the  deceased ; 
she  and  he^  husband  having  many  years  ago 
agreed  to  live  separate  and  apart  from  each 
other,  aiid  had  so  lived  up  to  the  time  of  his 
death.  She  was  therefore  neVer  dependent 
upon  him  for  support,  and  we  t^ink,  under 
all  the  circumstances,  the  court  properly  re- 
fujsed  an  allowance." 

However,  in  Wright's  Estate,  5  Pa.  Co.  Ct. 
228,  a  widow  was  granted  an  allowance  where 
it  appeared  that  'she  had  been  married  to  the 
decedent  for  more  than  six  years  although,  at 
his  request,  she  had  never  lived  with  him. 
It  appeared  that  thfy  had  ahvays  been  on 
terms  Of  entire  amity  and  the  sole  reason  for 
their  living  apart  was  the  decedent's  fear 
that  he  might  not  be  able  to  provide  f6r  her. 
And  in  Linares  v.  De  Sinares,  93  Tex.  84,  53 
S.  W.  579,  the  court  said :  "In  this  case  we 
have  the  meager  facts  that  the  separation 
was  by  flgreenfent  between  the-  hudbaiid  and 
wife,  an4  'that  the  wife  wa&.ipduced  thereto 
by  reason  of  the.  cruel  treatment  of  the  hus- 
band.' The  nature  and  e^ctent  of  the  cruelty 
does  not  appear  frojfi  the. court's  findings. 
Presumably,  it  was  sufficient  to  justify  the 
separation  on  her  part.  II  not,  the  adminis- 
trator who  .contested  her  application  should 
have  shoiKTi  it,  .  We  therefore  conclude  that 
under  the  facts  of  tbis  case  it  does  not  appear 
that  the  wife  ha^  forfeited  h^r  right  as  sur- 
viving, widow  to  claim  an  allowance  in  lieu  of 
a  homestead,  and  other  exempt  property." 


•   / 


;  a.  MiNosiTT  View.   . 

■         ,       ■        .       '         ..         , 
Under  some  statutes,  the  courts  have  held 

that  a  widow,  is  entitled  to  her  allowance  if 
the  status  of  husband  and  wife  still  existed 
at  the  time  of  the  husbandfs  death,  though 
they  had  been  living  separate  and  apart  pre- 
vious to  that  time.  Smith  v.  $mith,  112  Ga. 
351,  37  S,  E.  407;  Sammons  v/lligbie,  103 
Minn,  448,  115  N.  W.  265;  Mowser  y.  Mpwser, 
87  Mo.  43.7;  King  v.  King,  64  Mo.  App.  301, 
2  Mo.  App.  Rep.  998;  Comerford  v.  Coulter, 
82  Mo.  App.  362;  Matter  of  Shedd,  60  ITun 
367,  14  N.  Y.  S.  84 J,  affirmed  133  N.  Y.  601, 
30  N.  E.  1147  (disHnguishing  Linton  v.  Cros- 
by, 56  la.  386,  9  X,  W.  311,  41  Am.  Rep.  107) ; 
In  re  McMillan,  28  Ohio  Cir.  Ct..  Rep.  645. 
See  also  Farrig  v.  Battle,  80  Ga.  187,  7  S.  E. 


262;  Linton  v;  Crosby,  56  la.  386^  9  N.  W. 
311,  41  Am.  Rep.  107.  Thus  m  Smith  v. 
Smith,  supra,  the  following  charge  regarding 
the  widow's  right  to  an  aUowance  was  held 
to  be  correct:  '^The  fact  that  this  widow 
(the  plaintiff)  may  not  have  been  living  with 
him  (her  husband)  for  some  time  previous 
to  his  death  would  make  no  difference  if  she 
had  not  been  divorced  or  he  had  not  been 
divorced  from  her;  she  would  "be  entitled  io 
all  the  rights  of  a  wife."  la  Sammons  v. 
Higbie,  103  Minn.  448,  115  N.  W.  265,  the 
coiirt  said:  "Allowances  of  personal  prop- 
erty which  do  not  rest  in  the  discretion  of 
the  court  .  .  .  are  not  barred  or  forfeited 
by  a  wife  who,  with  or  without  cause,  deserts 
and  abandons  her  husband  ahd  is  living  sepa* 
rate  and  apart  from  him  at  the  time  of  his 
death.  Such  property  rights  spring  from 
and  arise  out  of  the  marriage  of  the  parties, 
and  the  authorities  sustain  the  general  propo> 
sition  that,  if  that  relation  in  fact  exists  at 
the  time  of  the  husband's  death,  the  statutes 
apply  and  force  and  effect  must  be  guen  their 
provisions.  .  .  .  The  statutes  controlling 
the  question  whether  a  right  to  the  property 
vested  in  the  wife  at  the  husband's  deaUii  or 
whether  the  'allowances'  rested  in  the  discre- 
tion of  the  court,  will  admit  of  but  one  con- 
struction. They  provide  that  when  any  per- 
son dies  possessed  of  personal  property  the 
same  'shall  be  applied  and  distributed,'  as 
follows:  (1)  The  widow  shall  be  allowed  the 
wearing  apparel  of  the  husband;  (2)  his 
household  furniture  of  a  designated  value; 
and  (3)  other  personal  property  not  exceed- 
ing in  value  five  hundred  dollars.  This  lan- 
guage is  plain  and  unaanb)guou8,and  declares 
that  the  property  mentioned  'shall  be  al- 
lowed' to  the  widow,  and  its  allowance  is  in 
no  sense  discretionary  with  the  pirobate  court. 
The  clear  intention  of  the  legislature  was  to 
rest  an  absolute  right  to  the  property  men- 
tioned in  the  widow;  the  only  act  remaining 
to  be  done  after  the  husband's  death  being 
the  designation  of  the  particular  property 
selected  by  het.  ■  .  ;  .  Our  conclusion, 
therefore,  upon  this  branch  of  the  case,  is 
that  the  property 'rigjhts  here  involved,  being 
absolute  by  the  statute  in  the  widow,  were 
not  barred  or  forfeited  by  her  •  abandonment 
of  the  husband  before  death,*  whether  the 
abandonment  was  with  or  Without  6ause;  and 
we  hold  generally,  in 'construing  the  statute, 
that  if  at  the' time  of  the  husband's  death  in 
any  particular  case  .the  relation  of  husband 
and  wife  in  fact  exists  the  provisions  of  sub- 
divisioni^  1  and  2  vett  in  the  widow  an  un- 
qualified right  to  the  -property  there  referred 
to.  The  operation  of  the  statute  can  be  sus- 
pended or  prevented  only  by  a  decree  annul- 
ling or  dissolving  the  marriage."  In  Mowser 
V.  Mowser,  87  Mo.  437,  it  was  said-:  **Tho 
abandonment  by  plaintiff  of  her  husband  did 
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n6t  impair  her.riglit  to  the  provUion  claimed. 
The  four  hundred  dollars  allowed  her  bj 
[statute}  is  an  absolute  provision  for  the 
widow,  and  she  is  entitled  to  it  whether  there 
are  children  of  the  marriage  or  not,  or 
whether  the  deceased  left  a  family  or  not. 
It  is  not  given  to  the  widow  for  the  benefit 
of  herself  and  her  children,  or  the  children  of 
the  deceased,  but  to  her  for  her  own  use  to 
be  disposed  of  as  she  may  see  proper,  and 
notwithstanding  she  abandoned  her.  husband 
and  without  any  sufHoient  reason,  still  she 
is  entitled  -to  the  property  or  its  value 
claimed  by  her.  She  waa  his  wife  to  the 
day  of  his  death.  The  court  will  not  try 
divorce  suits  after  one  of  the  parties  to  the 
marriage  is  dead.''  In  re  McMillan,  28  Ohio 
Cir.  Ct.  Hep.  645,  the  court  said:  ^'It  is 
aaid  here  in  argument  that  there  was  some 
controversy  between  husband  and  wife,  and  it 
was  perhaps  mutually  agreed  by  them  that 
th^  would ;  live  apart  and  not  cohabit  to- 
gether as  hnsband  and  wife  any  further,  which 
they  continued  to  do  for  about  the  period 
of  seven  years.  It  is  contended  that  relations 
between,  them* '  as  parts  of '  the  same .  family 
ceased  to  exist,  and  it  is  also  said  thai  the 
wife  at  one'  time  brought  an  action,  for  di- 
vorce; there  was  an  answer  to  this  petition 
praying  for  divorce,  but  there  was  never  any 
divorce  granted.  Therefore,  when  this  hus- 
band died,  he  left  this  woman  as  his  widow, 
there  being  no  legal  separation,,  and  as  his 
widow  she  would  be  entitled  to  a  year's 
support  and  the  articles  of  personal  prop- 
erty." -  ,      '   • 

3.  Rule  iif  Mass ACHcrSEms. 

In  Massachusetts  it  is  held. that  the  grant- 
ing of  an  aUowanoe  to  the  widow  lies  withip 
the  discretion  of  the  court  ai^d  is  to  be  made 
with  regard  ;to.  all  the  circumstances  of  the 
case.  The  fact  that  the  widow;  has  lived 
apart  from  her  husband,  for  some  years  does 
not  pr^'ent  her  from. claiming  the  allpwance 
if  she  is  in  necessitous  circiimstanees.  •  Hol- 
denbeck  v.  Pixlpy,  ,3  Gray  521;  Slack  v. 
Slack,  123,  Mass.  443;.  Chase  v..  Webster,  168 
Mass.  228,  46  N..  E.  705 ;  Welch  v.  Welch, 
181  Mass.  37,  62  N.  E.  982.  Thus  in  Slack 
V.  Slack,  supra,  it  appeared  that* the  petition- 
er in-  1847,  w^nt  to.  live  with  the  intestate 
as  his  housekeeper,  and  they  cohabited  as 
husband  smd  wife  from  that  time  until  1858, 
when  they  were  lawfully  married,  and  after- 
wards continued  to  live  together  as  husband 
and  wife  for  about  two  years.  Difficulties 
arising  between  them  on  account  of  his  gross 
and  confirmed  habits  of  intoxication,  which 
had  existed  throughout  their  cohabitation, 
they  agreed  that  she  shopld  live  apart  from 
him  for  a  year  and  then  return.  Before  she 
went  away,  he  withdrew  his  consent  and  urged 


her  to  remain,  but  she  insisted  on  leaving 
him  according  to  their  agreement, ,  and  went 
to  live  in  another  town  with  Jier  daughter 
by  a  former  marriage.  At  the  expiration  of 
the  year  she  petujrned  to  his  house,  but,  find- 
ing that  he.  l^ad  obtained  another  housekeeper, 
with  lyhom  she  believed  hwsfi  to.  be  living  in 
adultery, ,  she  went  away,  again  and  never 
returned.  She  was  not  asked  by  him  to  re- 
turn, and  continued  to  live  apart,  rendering 
him  no  services  and  supporting  herself,  until 
his ,  death.  The  court  said :  "The.  statute 
gives  a  discretionary  power  to  the  jud<;e  c: 
probate  to  make  such  allowance  to  the  widov 
as  he  shall  judge  tit  for  the  supply  of  neces- 
saries for  her  use,,  'having  due  regard  to  all 
^e  circumstances  of  the  case.'  The  question 
how  much  shall  be  allowed  must  depend  upon 
the  varying  oircu^stanccis  of.  each  ease,  with 
reference  to  which  no  general  rule  can  ^*eli  be 
stated.  The  fact  i  that  the  parties  lived 
separate,  or  which  party  was  the  culpable 
cause  of  the  separation,  may  have  little  ap- 
plication to  the  question.  *The  allowance,*  as 
remarked  by  Shaw,  C.  J.,  in  Hollenbeck  v. 
Pixley,  3  Gray  521^  *i£  not  made  to  the  widow 
as  a  reward  for  faithful  service  as  a  wife; 
nor  is  it  given  out  of  the  husband's  estate 
as  compensation  to  her  for  ill  treatment  by 
him  as  a  husband;  but  it  is  a  question  solely 
of  her  actual  necessities.'  " 

II,  Effect  of  Written  Agreement. 

Where  a  husband  and  wife  separate  Tolnn- 
tarily,  and  continue  to  live  apart  under  the 
terms  of  a  separation  contract  by  which  the 
wife  waives  her  rights  in  the  husband's  estate, 
it  is  generally  held  that  the  agreement  may 
be  effectively  assorted  as  a  bar  to  the  widow's 
allowance.  Noah's  Estate,  73  Cal.  5^3,  15 
Pac.  287,  2  Am."  St.  Rep.  82d  {affirmed  on 
second  appeal  88  Cal.  468,  26  Pac.  361 )  ;  In 
re  Yoell,  164  Cal  540,  129  Pac.  999;  Fisher 
V.  Clopton,  110  Mo.  App.  663,  85  S.'W.  623: 
In  re  Roth,  9  Ohio  Dec.  429.  6  Ohio  K.  P.  498: 
Spoidel's  Appeal,  107  Pa.  St.  18;  Dillinger's 
Appeal,  35  Pa.  ©t. '357;  Schraitt's  Estate,  5 
Pa.  Co.  Ct.  183;  Henkel's  Estate,  13  Pa- 
Super.  Ct.  337.  See  also  Wickersham  r.  Com- 
erford,  96  Cal.  433,  31  Pac.  358.  S^e  also 
Hettrick  V.  Hettrick,  55  Pa.  St.  290.  Se*- 
also  &itner's  Appeal,  54  Pa.  St.  110.  In 
Noah's  Estate,  supra,  it  appeared  that  thp 
wife  of  the  decedent  had  lived  separate  an! 
apart  from  him  Jor  several  years  prior  to  h;« 
death.  A  written  agreement  for  separation 
executed  by  them  provided  that  in  considera- 
tion of  $10,500  paid  by  the  hnsband  she 
agreed  not  to  demand  any  alimony  or  support 
from  him  and  that  the  payment  should  be  in 
full  satisfaction  of  "all  her  marital  claims"' 
etc.  The  court  said:  "Since  the  appellant 
voluntarily    made    an    agreement    with    her 


fiuBband  for  separaiioD)'  such  as  our 
authoriaes,  received  and  enjoyed  the.  benefits 
of  the  money  paid  for  hec  support  during 
the  reparation, -and  voluntarily  eontinued,. to 
live  apart  from*  him  without  any  attempt  to 
set  aside  the  agreenleni,  or  to  «4isurae  again 
the  matrimonial  connect^ion,  or  even  to  de- 
mand further  meaiia  or  her  separata  support 
— the  court  below; was  'justified  in  holding 
that  the  petitioner  did  not  constitute  the  ixor 
mediate  family  of  the  deceased,  to  whom  was 
to  be  continued,  duriag  the  settlement  of  the 
estate,  the  'reasonable  support'  which  .  the 
husband  -  in  ordinary  cases,  •  is  presumed  to 
furntsh  his  wife.^  •  In  re  Yoell,  164  OaL  54/0, 
129  Pac.  999,  the  court  said  r  '^Upon  the 
death  at  the'  husband  the -surviving;  wife  ma.y 
receive  a  faihily  allowance  when  and;  only 
when  ishe  is  a  member  of  the  family  imd  re- 
ceiving or  entitled  to*  re^iive  support  as  siloh 
member,  and  when,' even  though  ^a  meml^ex  of 
the  family,  she  has  not  parted  with  or  re- 
linquished .her  vight  t»  make  demand  for 
such  alK>wance;  (a)  ^7o  eataUish  sudi'  re- 
linquishment of- '  rig^bt,  "no  ■  more  apt  words 
corild  be  chosen  thaii>  those  deliberately  em- 
ployed in  the  agreement  under  consideration. 
True,  it  does  not  in  terms  and  by  name  re- 
linquish the  right  to  a  family  allowance*  but 
it  does  more  than  this.  The  wife  covenants 
that  she  has  renounced  and  waived  all  claim 
which  she  has  of '  tti£C/''^lfti^e  as  heir  of  the 
husband  or  as  his  surviving  wife.  It  is  only 
as  heir  and  surviun^  wife  that  she  could 
make  her  demand'  for  a  family  -allowance, 
a  demand  which  she  has  solemnly  renounced. 
.  .  .  It  Is  concluded,  therefore,  that  by  the 
very  language  of  the  separation  agreement  the 
wife  renouR^^,  Airp^ndei1ed,^CUdj released  her 
right  to  make  application  for  a  family  al- 
lowance."   In  le  Roth,  9  Ohio  Dec.  429,  6  Ohio 

tri^ct.  to  be.  sy Ancient' ^*' bar  the  c^aiinaiit's 
right  to, |L. year's,  allowance  i^s  his  wi'doW: '  "I, 
the  undersigned,.  Amelia,.  Both,  |iee  ^cjiwap- 
-pftcher,  do.  kerebfr,  certify  thl^t  ,X,  have  re- 
ceived from  William  Baih^  ona  hundreid  and 
fifty  dollars  f^ldO.OOr)  as  payment  in  full  of 
all  my  accounts  and  claims  upon  him.  I, 
Amelia  RotH,  do  hereby  Absolutely  reiA^nce 
and  waive  all  matrimonial  rights  and  legal 
claims  upon  the  sftid  Williirtri  RotK.  Further 
I  promise  to  annul  niy'sUit  «ga hist -William 
Roth  now  pending  in  the  coutt  td  common 
pleas,  Springfield,  Ohio,  and  never  to  enter 
a  law' sdU  against  him' n6r '  raise  a^y  claim 
whatever.*'  In  Speidel^8'A|>i>eal,  1^)7  Pjbi.  St. 
18,  the  Court,  Said:  **The  examiner  appointed 
by  consent  of  cotnisiir,  ia  take  testimony  and 
report  the  fact^  fotiiid  that  the  appellant 
entered 'info  a  contract  of  separation  with  her 
husband  in  1868]  Thtft  the  agreement  was 
signed,  sealed  and  executed;  that  she  at  that 
time,'  and   subsequent^,   received  4ft   certajii 
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law      ^rtipn  of.  bis  estate  in .  pursi^ance ,  of  ^aid 
oontract;  thiat  all-  mutual  claims  by  virtue  of 
their   marital   rights  against  each   of  their 
respective  estates  were  then  relinquished,  and 
that    their    jseparsstion,  was.  a,ct^.al,  .  iinme- 
duLtciaiid  continuous.. ;  The  coiurt  coinqurred 
with  thiA  finding  of  .facts,  ,i|^d  afiijrmed.the 
conclusion  ol  the  ex^j^iiner.    .A. careful   ex- 
amination of  thjs  evidence  justifies  the  Qn()ing. 
(The   husband)    lived    some    fourteen    ypars 
lifter  the  agreement  w^s  ex<ecuted«    During  all 
that  Ume.the,  separa;tion,Gio|itlnued..    At  his 
death  the  appellant  did  not  sij^taiji  s^eh  a 
relation  to .  him  aa  oi)e  of  his  •  family,  as  en- 
titles- her    to   cl^m   jt^hrce  .hundred.,  dollars 
worth   of .  property,  out  pf  his  .  es^te."     In 
Dill inger's  Appeal,  35.X*a..$t.  3o7,  it  appeared 
.that. '.a    husband    and    wife  ag:ceed   to   live 
separate  and  apart  a,pd  .duly  ei^ecutf d,  articles 
of  separation..    At  the.  dea^h  ojL-  the  husband 
the  widow  cl^iimed  hef  share  9I  the  estate 
including  a  claim  for.  the  widc^w's  allowance 
of  three  -hundred  dollars.,     ^he  pojujct  said: 
''In  effect,  and  .subst^noe,  the  articles  were  a 
solemn,  and  legPil  renuqciat^.pf;  dower  in  tlie 
husband's   estate,,  and   of  all  interests  that 
=might  arise,  usder  ejxistipg.o^  futur^  st^t^te9. 
Therefore^  she  ha3  no  right  jto  clsrim  In  char- 
acter of  his  widow.    It .  is  agcvMist,  ^uity  and 
conscience^  thajt  she  set^  .up.  a  claim^.    It  ji9 
aaid^  she  is  embn^ciod .  by  tljUB  terms,  ol.t^ 
•three  hundred  dollar  law  in  ..favor  o^  jviflows. 
.We  think  not.     We  hold  ^hje  legislature  did 
not  mean*  hy  the  word  widow,, a  per^pu  in,  her 
circumstanoes,  and  thM.we  i^l^i^uld  misapply 
•the  lawy  if  we  gave  her  the  bfane^t  of.it.". 
.    However  ia  Newton  v.-  Xrufiadale,  |B|9  N,  H. 
.694»  45  Atl.  Q4Q,  it  appeared  %ifA  .the  h}asi>and 
.and  wild  had  a  cpntrov^sx.over  the  o^i^er- 
ships  of  their  joint  ,pi;pperty  as  to  ti^e  ampunt 
belonging  toea^eh*..  For  tW:. purpose, of  set- 
tling the  difficulty  .they  executed*  f>n  agree- 
ment.    On   the   death   of   th<^  husband   the 
widdw  claimed  her  allox^-ance  and.  the  agree- 
ment wast.pleaded  as  .a  har,i    The  cQ^r.t  said: 
/.The  '  language    ,    .    ..   emplqyed  .  wai| .  a.pt 
and  pvopeiT'to  effeet.a  4ivision.of  tJ^eir  joipt 
property^   and    to<  provide ,  th&t   i\K^  .wife's 
.'portion  should  be  held  .as  her  sepi^rateest^)^, 
free  from  the- control  of  heif' husband.    There 
<is  no  language  in  the .  instrjiiment  which  in- 
dicates that  the  pai^ies  intttpded  that  the  wif<^ 
fshpnld:  ralease  any  claim  s^;  iifightihfive  to 
the  personal  eatate  of  her  liusban4  in  c^se  shi* 
slirvived  him.    If  that  had*  been  the.  intei^tion 
tol  the  part ies^. they  wouid  doubtless  have  used 
•  proper  language  tO;ex:pre8s  it..  There  is  noth- 
ing in  the.  agreement  which  x^in  ;be  hfCld.to 
'be  a  bar  to  her  clftim  fnf,  such. share,  of  the 
personal  estate  of  her  deceased,  husband  as  a 
^idow  is  entitled  to  by  law,  i.Xhe  terms, Of^.  the 
agreement  did  not <  provide  that  the  parties 
-should  live  separate^ 'and  that  ^e  par,tie«!«^  di/l 
not  iso-  understand  it  is  indicate  by  the  fact 
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that  they  lived  together  a  year  and  a  hall 
afterward.  The  mere  fact  that  'they  lived 
separate  a  few  years  before  the  husband's 
death,  in  the  absence  of  anything  to  show 
that  it  was  due  to  the  fault  of  the  wife  or 
was  ei*6n  desired  by  her,  is  not' of  itself  suf- 
ficient to  bar  her  claim  for  an  allowance;  or 
to  shbwthat  the  decree  of  the  probate  court 
granting  hel:  one  ought  on  that  account  to  be 
reversed."" 

The  holding  of  the  reported  case  to  the  ^t- 
feet '  that  a  sepal'ation  agreement  is  not  a  bar 
to  the  widow's  right  of  allowance  from  the 
estate  of  her  hiisband  unless  the  allowance  is 
spei^ifically  waived  is  apparently  based  on  the 
previous  reasoning  of  the  court  A^ith  reference 
to  antenuptial  agreements.  It  is  in  direct  cota- 
ftict  with  the  holding  of  the  Missouri  Court  of 
Appeals  in  Fisher  v.  Clopton,  110  Mb.  App. 
663,  85  8.  W.  623,  wherein  the  prdc^eding 
was  beguh  by  the  plaintifTs  ap^tication  to  the 
probate  court  for  an  allowance  of  four  hun- 
dred dollars  and  a  year's  maintenance  out 
'of  the  personal  estate  of  her  deceaved  kus- 
band.  The'  defendant  as  administrator  of  the 
estate  objected  to  the  allowance  on  tiie  ground 
that  in  the '  lifetime  of  the  husband  he  and 
she  had  entered  into  a  deed  of  eeparatloin 
where'by  nearly  three  thousand  d«(llars  waa 
'made  oVer  to 'her  and  she  released' all  claim 
to'  oi'' interest  in  his  estate.  'That  piortioii'Of 
the  deed  read  afll  foltowt:  "And  I;  Lotiitfe 
'  Fishef,  wife  of  the  said  Jeihn  Fishery  for  and 
iti  ednisid^ration  -  0f  the  mim  of  -twenty ^seven 
hundred  dinars  ($i8i7bO)  heretofore  ir>^en 
me  by  <8aid' Jdhn  Fishier;  and  hi«  agreemetft 
ihalT  said  "moneys  shall  be  and  remain'! my 
S6!e  dnd  fle^ratie,  and  individual' 'propetty, 
do  hereby  relinqnidh  to  him  all  my  ri|^, 
title  kiid  interest  in*  any  and  all  property 
now  held,  or  owned,  or  hereafter  ^acquired'  by 
him,  and  fbr  ^aid  consideration  do  hereby,  at 
his  instance  ttnd  request,  release  and  relin- 
quish unto  said  Thomas  Adolph  Blickle  all 
my  right,  title  and  interest,  tn;and  to -the 
above  descdb^Mi  lands."  Tlie  court  said :  "A 
l^ortion  of  the  ease  as  pre«ehted  by  the*  plain- 
tiff would  hidfibate  that  sihe  considers  there 
must  be'  atr  exprem  stii^ulationikithe  contract 
between  husband  and'  wife*  whereby  she,  in 
terms,  fcxjifesflly  renounces  dow«r  or  <  other 
interest  in  her  husband's  propei'ty;  That  ¥iew 
'  Would  be  applietoble'  to  a  '  ease  •  ihvolviiig « a 
contract  f or  jbintnre  before  marriage.  * ;  . '  • . 
And  also,  it  seems,  evMi  if' such -obntractibe 
'in  the  nature  of  }oii»lrare  and  made  after 
marriage:    .  -Bui^r  the  defense'  in   this 

'  case  is  not  based  on  jointure,  but  a  contract 
of  6epara'fion.  '  And  while  it  must,  appear 
in  sueh  cdhtract  that  it'  was  the  intent  and 
purpose  to  rendiinee  «!!  claim  in  the  husband's 
property,  yet  there'  is*  no?  «tatii%ory  require- 
ment that  ^cb  purpose  must  be 'Stated- in 
express  teTitos,'   •'  V    j    there  is  4  great  4if  • 


ferenee- between  a  contract  for  jointure  and  a 
ebntract  for  eeparation.  Id  post-nuptial  join- 
ture the  widow  may  renounee  suoh  provision 
and  take  her  statutory  dower.  .  .  .  But 
n'o  such  right:  ia  glrea  in.  cases  of  contract 
for  separation.  The.  latter  class  of  contracts, 
though  they  are  postnuptial,  are  aet  re- 
vocable at  the  will  «f  the  wife,  or  widow.  So, 
therefore,  we  rule  that  the  plaintiff  in  thii 
ease  is  barred  of  her  tight  to  the  allowam^ 
claimed." 

Where  theire  has  been  &  reeoveiliation  asd 
cohabitation  between  the  parties  subeequent  to 
the  execution  of  a  contract  of  aeparation 
the  contract  cannot  be  effectively  aaserted 
as  aiMur  to  the  widov'a  allowanee.as  by  their 
aets  the  parties  are  deemed  to  have  avoided 
the  terms  el  sueh.:eontract.  Haile  v.  Hale, 
40  OkU.'  101, 13S  Pac.  1143.  See  to  the  same 
effect,  Roberts  v«  Hardy,  80  Mo.  App.  86; 
Knapp' V,  Knapp/  95  •  Mich.  474^  55  X.  W. 
35.3.'-        ■■-.•..■..... 

As  to  'the  effect  on*  an  agreement  for  aeps- 
rati<>tt  between  «  husband  and  wUe  of  a  sub- 
aequent  recenoiHation.  .between  them,  see  the 
note  to  In  rs  Singer/ AnA.  Caa.  J1913A  1326. 
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J>iMiX9wprj  -r-  7rlir|l^g;e  -7  TrMaeiipt  ef 
,,Ponrt  S^,oeeeclins«t. 

I   A  transcript  of  shorthand  notes  of  a  pro- 

'ceeding   in   court  Which   the  attorney   of  a 

stranger  thereto  procured  to  be  takes  for  kis 

inf  ormati6n  '  in  -  anticipated  '  litigation  is  not 

(privileged  from  inapcbtionr.   : 

')<'  rSeetaoteat  end^of  thistjcaae.}  . 

, J      .11        ^i.i    ,     ■.  •  ,• 

i£8(^].  Appeal  Iropi  a  decision  of  Lawrence  J. 

..fThe;  acti<ui;  w$#  brought  by,  the  plainiifT 
Lambert  fagain^^  the  deff^ndiant  Home  for  dam- 
.ages.foj  per^n  ^njupesL 


I  '  ♦ 


>        i      ' 
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. .  Th  e  ia^ts .  were  as  f qHwws,  On  May  4^1913, 
a*  coltisten  occurred  .between  the  de|endant*i 
rmDtor.jQar.aj^d.ft  ta?(?l*-^b  the  property  of  the 
: National.  Motor  C^hi.Cop^paj^y,  iJmited.  Thi* 
taxi-cabi  was  [8^7]  driy,^  by  a  driv^  nara«i 
•SuttoUv  The  plaintiff  Lambert  was  riding  in 
the  taxi-cab  at  the  time^of  the  oolUeion.  Pro- 
iwedinga  were  subsequently  .taken  in  the  conn- 
r(t^. '^coui^t  «by;    the    4^{endant  ,  against    th^ 
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Xational  Motor  Cab '  Company,  Idxniied,  to  • 
lecover  the  anoaini  paid  by  him  for  repairs 
to  his  motor  ear.  An  action  waa  also  brought 
in  the  county  court  by  Sutton,  the  driver  of 
the  taxi-eab,^  against  'th«  defendant  for  dam* 
siges  for  personal^ in juiiesi  Tlie  two  actions 
Home  r.  National-Mbtor  Gab  Comrpany,  Lim* 
ited,  and  Sutton  ▼.  Home  were  heard  togcfthef 
on  July  23;  I'Dl 8/ before  the  judge  of  tho 
Went  London  County 'Court,,  who  held  that 
the  driT«P  of  the  defendant's  car  was  to  blame 
for  the  oolli^^n;  and  he  Accordingly  •  gate 
jud^ent  fdr  the  deiendanta  in  the  first  ac- 
tion and  for 'tH6' plaintiff  in  the 'second  action* 
Th^ '  def endantfs  dOUcHors  were  aware,  prior 
to  thd  hearing  of  th«se  actions,  4ihat  the  plain* 
tiff  Lan^bett  Was  riding  ih  tbe  taxi-cab  at 
the  time"Of  the  collision  ftn4  that  he  received 
fectious  injuries,  and-  thty 'Anticipated  that  in. 
all  probability  aai  action  would  be  brought  by 
tiim^aftf^r  the  dctermintition  of  those  two  ac* 
tions.  They,  th<»>efor»,  for  the  purposes  o|  an 
iippeal,  if  taecdSMiry,  but  mainly  in  order  to 
be  In  a  position»to 'Advise  the  defendant  iui  the- 
present  action  wlrethor  or  not  he  should  de- 
fehd  the  proceedings,  if  any,  which  might  subo 
aequently  be  bf ought  by  the  plaintiiT  Lambert, 
had  a  ri^olth'and  note*  taken  of  the  proceedings 
in  the  county  ceutt  actions  and  a-  tmnscripb 
thereoif '  made.  As  anticipated,  the  present 
action  'wa«  brought  by*  the  plaintiff  Lambert. 
In  the  course  of  the  uetion  an  affidavit  of  doc- 
uments was  mad^  by  the>  defendant,  in  which 
he  objected  <ihtet  alia)  to  produce  thetran- 
flciHpt  ott'  thtf  graund!  that  it  was  privileged. 
The  Master  held  that  the:  plaintiff  Lambert 
vras  entllled  tO  httve  inspention  of  it.  The  de*' 
f  endattt  appealed  t^  Lawreaee  J4  in  ithainbers, 
who  dismissed  the  appeal,  but  gave  leave  to  the 
defendant  to  appeal  to  the  Court  of  Appeal. 

The  present  appeal  was  accordingly  brought. 

'  • .    . 

J.  Sankejtf  K.O:,  and  'Harold  Brandon  for 
appellant. 

T.  €,'(Hht&it€,  K.'4^,,a.nd'  Q.Paley  SooU 
tor  reajiondfent.' 

Solicitors:     White  ^^  Co,;  Bell  4  Sugden, 

i  •  '  * 

•*■*•(>  ■  I 

-  [90]  GdZBirfi-HAitny  M.  R.-^On  May  4, 1013> 
there  was  a  collision  between  the  defendant's 
motor  car  and  a  taxi-«ab  in  which  the  plain^ 
tiff  was  fidlng.  Two  actions  were  commeneed 
in  thie  county  •  court,  oiie  by  the  defendant 
against  the  tn^ci-cab  eeupany,  and  the  other 
by  the  driver  of  the  taxi*cab  against  the  de- 
fendant. Both  the  diriver  of  the  taxi-cab  and 
th«  plaintiff  Lambert  were  injured  in*  the  col* 
lision.  These  two  actions  were  tried  together. 
The  defendant  Home,  anticipating  that  an 
action  would  be  brought  against  him  by  Lam- 
bert, caused  a  shorthand  note  of  the  county 
court  p^roceedin^s  to  be  taken  and  a  transcript 
thereof  made.  The  anticipated  action  was 
commenced.'   Aii  affidavit  of  > dxwuments  was 


made  by  the  defendant  in  which  be  objected,, 
to  produce  (inter  alia)  ^he  transcript  on  the, 
ground  of  privil^e.     !Maater  Archibald  and 
Lawvence  J.  held  that  the  plaintiff  was  en- 
titled to  have  inspection,  and  this,  is  an  ap- 
peal against  that  decision. 

It  is  admitted  that  the  transcript  relates  to 
the  matters  in  question  in  this  action,  but,  it 
is  contended  that  the  documesit  is. privileged 
-^4hat  it  is  in  substance  a  part  of  the  dc: , 
fendant's  brief,  «s  a  statemi?nt  ol  what  some, 
or  possibly  aU,  of  the .  witnesses  who  were 
pvesent  at  ih»  eoillision  have  sworn,  and  that 
it  is  not  fair  to  require  thq.defeindant.ito.  pro- 
duce that  which  has  been  brought  into  es^i^j;- 
coce  under  the  instructions  and  at  the  cost 
of  the  defendant  in  anticipation  of  the  pre^^nt 
litigation.  Now  the  proceedings.  4p  the  coun- 
ty -court  were.  publiq.<  Any  one  present,  cpuld 
listen  and  take  a  n9oto  of.  what  .the.  witnesses 
said.  .  The  transcript,  did  nqt  involve  any 
sUeh  ^'professional  knowledge,  .research  and 
skiir'  as  Bowen  L»  J*  referred  to  in  Lyell  v. 
Kennedy,  27  Ch.  D.  ,1,  3L  There  is  no  origi- 
nal oomposition  in  the  doicum^nt,.  (91]  It.  is. 
a. mere  transcript  of  that  .which  was  pubUci 
jurisbr  A  defendant  who  has  obtaAued  at  his 
own  cost  a  copy  of  a  document,  not  in  his 
possession,  which  is  not  itself  privileged,  can- 
not decline  to  produce  the  «opy,  although  he 
obtained  it.  in  anticipation  of  future  litiga- 
tion. So  here  a  mere,  reproduction,  in .  ^ 
phybioal  form  of  material  which  was.,pubHci. 
juris  cannot,  I  think,  be  privi)^ed. .     ... 

With  one  exception^  the  authorities  seem 
to  me  to  support  thiA;view.  Wood  V.-G. -in 
Nicholl  y.(Jonfes,  Z  Hem^  &  H.  688;  Kay  J.  in 
Ba^stone  v.  PreetoR  Cosrp,  30  Ch»  £>.  lid; 
Noi*th  J.  in  In  re  Worswick,  33  Ct.  D.  370, 
and  Stirling  J.  in  Aii|sworth>  v^  Wildifig 
[1960}  2  ,Ch.  310,  all  Uiid  down .  princ^lea 
which  seem  to  me  to  cover  the^pijeseiit  cimic* 
The  only : exception  is  the  decision  of  a  Diyi« 
sional  Court  in  Nx>rdop  t.  Defries,  8  Q.  R  D. 
508,  which,  with,  great .  respect,  I  .am'  unable 
to  ioklow,'  The  reasoning  on  which  Mathew 
J^  based  the  judgment  of  the  Coiut  has  noti 
in  the  argument  before  .us,,  been,  attempted  to 
be  supported.  The  .authority  of  Isoriion  v. 
Delries,  8  Q.  B.  D.  608,  has  been  qiiestioned 
by.  text* writers.  In  my  opinion  the  prde^ 
made  by  I^awrenee  J.  was  quite  .right,  an4 
this  appeal  must  be  dismissed  with  costs., . 
•  ...       .      •.  • ,  .     . 

BtJOKLilT  L.  J. — The.  proposition  which  the 
appellant  is  here  to  affirm  may.«  I  think,  be 
stated  in  the  following  terms : :  "That  which 
Wa«  said  by  the. witness  in  the  box. is,  I  agree, 
public  property.  And  it  is  relevant.  Tt  ex- 
iiPts  in  the:  form  ol  a  document.  That  rele- 
vant document  is  privileged  because  I  wrote 
the  document;  or  my  solicitor,  for  my  benefit 
wrote  it  or  procured  it  to  be  written  for  me." 
This  is  privilege  based  upon  reproduetion .  by 
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Wriiing.     In  rtiy  opinion,  ho"  such  privilege 
exisU.    If  it  did  a  copy  of  a  docmnent  as  dis- 
tinguished froin  the  original  would  be  privi- 
leged.    The  document  is  not  one  -which  has 
been   cortiposed  by  the  writer,   or  of   which 
tlie  writer  is  in  any  way  the  author.    He  has. 
done  nothing  mor^  than*  reproduce  in  ft  phys- 
ical form  thfitt  ivfaich  came  into*  ex!sttin<9e  in ' 
its  reietaiit  form  when  the  witness  spoke  in- 
the  hcrx.    The  writer*  is  comparable  to  a  [92] 
gramophone  or  a-  pliotographic  camera.     The' 
document  as  distinguished  from  its  contcmtB 
is  not  relevant.     The  writing  itdell   is  notj 
ataila'ble 'at  &U  in  evidence.     It  is  nothing 
more  than  the  proof  of  the  shorthand  writer; 

It  has  been  Sought  to  susti&in  the  elaim 
to~  prirdleg^  upbn  the  familiar  ground  that 
materials  domuig  into  existence  for  the  put^! 
|Joses  of  the  trial,  or  collected  by  the  soHci-' 
tor  for  the  purposes  of  th«  trial,  are  privi 
l6ged.  Th^  d^trine,  in  my  opinion;  is  hot 
applicable.  The  case  of  Lyell'v.  Kennedy,' 87 
Ch.  t).  1,  fii  wo  dtmbt-  authority  for  the  propo- 
sition that  if  the  solicitor  has  by  search  "audi 
Selection'^'procrBtt'ed*  copies  of  or  extracts  from' 
sources  open  to  liny  Winber  '0(f  the  public  the 
cOllectddn  may  be  privileged.  •  thfe  ))oint  is 
beit  stated"  b/sowen  L.  J.  27  Ch.  D.dl.  He 
saj's:  "^A.  collection  of  records  may. be  the  re^' 
stilt  of  professional  kno^edge,  research,  and 
skill,  just  as  a  coltection  of  curiosities  is  the 
resuTt  of'th^  «klll  and  itAowledge  of  the  anti-i 
(tuarium  6f' virtuoso,"  ahd  eveii  if  the  solicitor 
has  employed  Others  to  obtain  thfin,  it  is  his. 
k^dwlddge  and' judgment 'whfti4i'hat«  proliably 
fndiciit^d  thip 'source  •  from  whiell' they  oould 
We  Obtained.  'It  is  his  miiid,'^  if  that'be  ear, 
n'hich  has  isblected  th^  mritefikls,'  a^nd  thosd 
materials,  ^'hen  choneA,  «eem  to  me  to  tapper- 
)*^fit  the  result  -of  his  professional  care  imd 
skin,  and  voa  eannot  hilve  discloAifre*  of  'them 
without  ask ihg  for  the'  key  tio  the  labor  whiieh 
the  soHcito^  has  ^bestowed  ivir  obtaining  theml^ 
TtI  thai'daes  of  >ase  the'  s<SIidt«r  has'  done 
oH^ihal  Wofk  and  by  *  liift  professional  ^  skill 
hiid  research  hatroVitained  n  coH^ctioii  '^  ma^ 
terfals  to'Be  used  for  the'  porpose  of'  the  trial. 
Tn  the  preset  irtise  th^e  is  no  origiTial  «riork 
or  ^Dection  of  jniiteriafs  It^ading  to  a  nesulil 
The  only  original  act  don^  is  to  reproducA 
f)hy^icaliy  material  which  was  puMici  Juria 
krtd  of  w^ic^  airy -on^  \Mafr  at  liberly  to  avitil 
himself.    '  -       ■   .  :.  -   .  ;    , 

The  authorities  are  in  my  opinion  uni- 
formly  fti  favw  of  this  view.  Nicholl'  v. 
Jonc^,  2  TTem.  ft  M.  6B8 ;  Rawstone  v.  Preston 
Cdrp.  3(J  Ch.  D.-116;  In  r^W'ors^ick,  38  Cb. 
D.  370;  Ooldstoric  r.  Williams  [1899]  1  Gh. 
47,  and  AiuBworth  v.  Wilding  (1900]  2  Ch, 
315^  ar«  sill  cases  in  which  the  principle  [03J 
which  I  have  stated  is,  in  my  *  ofkinioa;  to  .be 
found.  NbrdOnT.  Defries,  8  Q.  B.  D.  508»  with 
great  respect  to  the  learned  judges  v ho  de- 
cided it,  is  in  my -judgment  vrnng.  The.  de- 
cision is  rested  upon  a  proposition  which  I 


think  cannot  be  maintain^^.     The  snorthand 
notes  had  been 'taken  iki  an  aetkm  of  Nordon  v. 
Nordon.     Diseovery  of  tJiiem  was   asked  for 
the  purpose  ot  using  them  in  aa   action  of 
Xordon*  v.  Def ries,  8  Q^  B.  P.  508,  Matbew  J. 
says  that  ki  the^.  action  of  Nordon  v.  Xordon 
the  shorthand  notes  would  seem  to.  have  been 
clearly  privileged.  Iti  siy  jadgment  they  would 
not  have  been  privileged  ^t  all.    If  there  had 
been 'subsequent  prooeedinga  in  Xordon.  v.  Xor- 
don, as  upon  aa  .iBS()uiry  as  to. damages  or  a 
reference  before  tibe- Matter  or  any  aubsequcnt 
step,  the  notes;  taken  at  thcf  tria^  of  Xordon  \. 
Ntordoa  ^ould  not^  haV6  be<Q '  privileged^    That 
decision  was  said  to  follo^w  the.prinGi|>les  laid 
dorwn  inSoath'wavk^'etc.  Water  Co.  v.  Quick' 
3  <^.'  B;  D.  31d.    Hiat  isaJee  did  not»  I  think, 
contain  the  principle  which  iia  auppoeed  to  be 
found  in  St.*.  Xhert  wev6  tluoe  classeB  of. docu- 
ments, in  that  «asev/   The  tUurd  wa«  plainly 
privilegedv'  Thfe  firat*  two  wera  certaii)  tran- 
scripts^  and  inboth  casea  itwill  be  soen  that 
they  ^ere  tra^acri^ita  (Of  eonyeraations  at  in- 
tetviews.  heid  for  t^e  porposot  of  obtaining 
inforiaatibn  to  be.  submitted  to  the  solicitor 
for  adrisiag  in  relation  to. aa  intended  action. 
The  onal  statemi^nt' which  was- included  in  th£ 
document  waa  a  comfideniiial  «UtepiMmt,  and 
tKp  i]ueation  did  not  aviae  i«.a  caa^*  where  the 
facte  wiere  ttiat  the*  otf ali  atatement  w^as  public 
and  the  o^ .  wdidc  •  >  done  { wAs :  to .  record,  that 
publier  statdDnient:  in*  writia^v  . 

For  tlHeQC'Teasona  I.think  that  the  privilege 
claimed  in.  .tikis,  caae  fiwHthe  <ara4ficripts  of 
the-  prboetdiaga  in  tha  ooiurtjcTeount  in  the  ac- 
tional of  SMteanVi.  HomoiMtid  Uo^aa  y.  Natioo- 
al '  Motor  Cab  CoimiMiny i  I^iinited,  cannot  be 
snpfMMrted;  and  thai  this  appeal  inuat  be  die- 
misaedv  > '  • . 


. '  '> 


I. 


'I     I. 


Chanxux,  J. — I  regret  that  in  this  case, 
far  the  firat  time.ainte  I  havc/Nhad  the  privi- 
lege of  sitting  temporarily  in  this  Court,  I  am 
imahle\^<^m\9  tk^  the  'sanMs  condupion  as  the 
other  members  of  the  Court.  I  tbipk.  that  tht 
proposition  o£  the  appeUant  is  [M]  not  so 
fully  stated  in  the  commencement  of  the  judg- 
ment af  Buckley  h*  J,  as  to. raise  the  pmnts 
on  .which  my.iopifftioii  w  bafierl*  ^opting  hi* 
words,  with  wliat<  I  think  the  necessary  addi- 
tioasy  I  should  stat0  it:  '*!niat  was  aaid  b? 
the  witaess  in  thcshox  is,  I  agree»  relevant, 
and  it  ans  publle  praperty  in  the  eense  that 
it'  might  have  heeri  hear4'  tnd  might  have 
been- recorded  by  any  oqe;  but  words  are  evan* 
escent,  other  people  did  not  record  them,  and 
I  did,  and  I  did  so  solely,  for  my  use  and 
protection  in  the  present,  littigation  which  I 
then:  aiktkipated..  .  I  •  brought  into  existem^ 
aaa  docUaient  the  doeument  of  which  inspec- 
tion is  asked,  aivd  I  brought  it  into  existence 
through  my  -solicitor  for  the  express  purpose 
of  instr^ietin^  my  soUoitpr  9ind  counsel  both 
as  to  advising  me  whether  I   should  defend 
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the  pr^Ri'iit  i'lffim  sud  to  enable  them  to  con- 
(hid;  my  defence  for  me  if  I  did  defend.  •  It 
ifl  a  part  of  my  brief  and  I  claim  privilege 
for  it.  The  record  i»  not  public  property , 
though  the  words-  ^hich  it  records  may  have 
heen;*'  That,  I  think,  is' a  full  statement  of 
the  appellant's  case.  I  see  ,no  distinction  in 
principle  between  the  foresigjity  knowledge, 
professional  skill,  and  this  labour  involved  in 
bringing  into  existence- this  record  as  materi- 
als to  be  used  at  the  trial  and  the  professional 
care  and  skill  used  in  making  a  collection  of 
inscriptions' on' tombstones  or  extracts  from 
registers  for  use  at  the  trial,  as  in  Lyell  Vv 
Kennedy,  27  Ch.  D.  1.  Privilege  does  not  ap- 
pear to  me  to  depend  on  the  same  considera- 
tions as  copyright.  Here  the  document  is  a 
full  transcript  of  all  the  evidence:'  If  it  had- 
been  a  note  taken  by  counsel  instructed  to 
watch  the  previous  proceedings,  with  a  view 
to  taking  a  note  of  the  part  of  the  •evidence 
whieh  in  his  judgment  would-be  material  in 
the  present  proceedings;  would  not  that  be 
privileged?  And  is  there  any  difference? 
Here  the  solicitor  Is  said  to  have  in  fact  un* 
der lined  the  material  passages.  If  this  docu- 
ment is  to  be  considered -as  the  proof  of  the 
shorthand  writer  it  is  I  think  clearly  privi- 
leged. 

I  do  not  think  any  of -the  cases  are  authori- 
ties against  my  view  except  Rawstone  V.  Pres-' 
ton  Corp.  30  Ch.  D.  116,  because  I  think  that 
in  no  other  case  but  that  was  there,  actual 
pvidenee  that  the  transcript  was  made  for  the 
protection  of  the  party  in  the-  litigation '  [96] 
then  before  the  -Court.  In  Rawstohe  v.  Pres" 
ton  Corp.  3a  Cb.  0.  116,  ft  is  true  that  the 
facts  '  raised  'the>  point '  Hn4  the '  argument, 
view  that  the  document -was  privileged  in  the 
J.,  but  he  disregarded  it  without  giving  any 
reasons  except  that  the  case*  was  plain.  On 
the  other  hand,  Novdon  v:  Defties,  8  Q.  B.  D. 
508,  is  an  express  authority  the  other  way. 
1  tliinkthat  was  rightly  decided.  1  do  nOt 
think  that  that  decision  depends  solely  on  tlio 
viewtliat  the  document  was  privileged  In  the 
action  in  which  it  wHs  taken,  and  I  do  not 
think  the  authority :  of  the  deOSsion  is  de- 
stroyed even  if  that  proposition  is  wrong. 
But  I  am  not  sure  thai  it  was  wrong  from  the 
point  of  view  of  the  judges  who-  decided  that 
ease.  It  probably  Would  not  have  •'been  privi- 
leged in  sueh  further  proceedings  as  an  in* 
quiry  as  todanlages.or  a  reference  to  a  mas- 
ter, but  such  .prooeedingis  do  not '  take .  place 
except  in  very  rave  eases  in 'the  King's  Bench 
Division/  and  would  not  have  been  in  the 
vontenrplation  of  Hathew  J.  I  do  think  that 
no  jud^e  of  the  King's  Benph  Division  would 
make  iui  ordinary  order  for  inspection,  for 
the  purpose  of  asr  appeal,  of  shorthand  notes 
of  the  cfiae  appealed  from  taken  by  one  party 
at  his  own  expense;  and  that  is  what  Mathew 
J.  probably  meant  by  .his  statenipnt  that  the 


notes  wouVl  have  been  privileged^n  thai  case. 

It  is  said  by  counsel  tiiat  theBe  is  a  diflTer- 
ence  of  opinion  and  practice  on  the  point  be- 
fore'us  between  the  Chancery  and  the  King's 
Bench  Divisions,  add  this  is  quite  possible, 
as  the  litigation  in  tlie  two  Divisions  is  of 
a  somewhat  different  <iharact3er.  In  the 
King's  Bench  Division  there  are  more  cases 
of  disputed  facts  and.  of .  contradictory  evi- 
dence by  uhreliable  witnesses)  and  there  are 
more  cases .  of  fraudulent  claims  supported 
by  such  evidence,  than  there  are  in  the  Chan- 
cery Division,  although  no  doubt  such  claims 
do  sometimes  appear  theriS'  too.  I  made,  in 
the  course  of  the  argument  in  tills  case,  some 
remarks  to  this  effect,  and  the  counsel  for 
the  defendant  very  properly  stated  to  the 
Court  that  the  plaintiff  in  this  case  was  per- 
sonally beyond  suspicion^  and  I  hope  that 
nothing  which.  I  hiive  said  indicates  a  view 
to  the  contrary ;  but  having  regard .  to  the 
nature  of  the  case,  he  may  probably  have  to 
relv  on  the  evidence  of  witnesses  of  whom  the 
same  cannot  be  said,  f  Moreover,  the  contra- 
diction [96]  between  witnesses  in  collision 
cases  is  not  by  any  mcjEins  always  due  to  dis- 
honesty. It  is  often  a  matter  of  memory* 
more  often  still  from  other  causes  not  neces- 
sary to  spectfiy  noa\  In  cases  of  this  char- 
acter,  in  my  opinion,  the  extensive  discovery 
noitf  .allowed  is  mischievous.  The  diselosure 
of  the  case  on  the  other  side,  "which  not^-  can 
generally  be  obtained,  citeri  gives  fraudu- 
lent claims  a*  chance :  of  success  whieh  they 
would  not  otherwise  kaive,  ier  they,  can  be 
firamed  to  meet  the  case  against  them.  All 
this  may  adcount  for  the  King's  Bench  judg- 
es being  inclined  to  give  less  wi4e  discovery 
than  the  Chancery  judges.'  u, . 

I  think  that  the  defendant  in  this  case  is 
entitled  to  retain  the  advantage  which  the 
foresight  of  his  soliQitqr  has  for  the  express 
purpose  of  this  litigation  procured  for  him. 
It  is  said  by  Mr.  Gibbons  for  the  plaintiff 
that,  if  <thbr«  IS'Utiy  dhunee  of^a^mtsrise  of  this 
information*  by  ttti^Mintiff 'if  he  gets  it,  there 
is  as  great  or  even  greater  chance  of  misuse 
of  it  by  the  defendant  if  he  is  allowed  to 
keep  it  to  himself,  and  that  seems  true,  but 
I  do  not  think  it  justifies  the  o^der  asked  for. 
If  discoyerj  is  ordered  the  plaintiff  will  b^ 
entitled  to  obtain  a  copy  of  t^ie  transcript 
at  a  small  price  per  folio,,  whereas  the  def^d- 
ant  will  have  paid  a-  large  sum  for  having 
the  notes  taken  and  transcribed.  It  may  be, 
indeed  I  think  it  is,  a  case  where  it  would  be 
reasonable  for  the  defendant  to  agree  to  treat 
the  notes  as  having  been  taken  for  joint  use, 
each'  party  paying  half  of  the.  cost,  but  that 
is  matter  for  agreement  and  not  for  advorBo 
order  under  the  process  of  discovery.  If  I 
were  now  sitting  as  judge  at  chambers  I  should 
endeavour  to  get  the  parties  to  come  to  such 
an  agreemcpit^     An  .  aidvei^se  order  is,  uilderi 


876 


CIT£  THIS  YiOL.  ANN.  CAS.  1916C. 


Order  xxxi.,  t,>  14,  to  be  made  "as  tlie  CJourt 
or  judge-  shall  think  right/*  and  although  no 
doubt  it  has  been  held  that  an  order  shoul^l 
be  made  in  respect  of  any  relevant  docu- 
ment for  which  the  party  in  whose  possession ' 
it  is  cannot  establish  privilege,  yet  I  cannot 
til  ink  it  would  be  a  just  order  to  take  from  a  ■ 
party  the  advantage  which  the  foresight  of 
lii»  solicitor  has  obtained  for  him,  and  that 
without  even  securing  payment  to  him.  of  the 
expense  to  which  he  has  been  put  to  obtain 
it.  Further,  in  thi«  case  the  document  which 
the  defendant  has  is  si^ated  to  have  bcfeinso 
underscored  as  to  direct  attention  to  the  pas-: 
sages  which  the' defendant's  solicitor  consider-s 
[97]  material.-  That  part  of  it  certainly  is 
privileged,  and-  so  the  order  made  amounts  to 
an  order  to  make  a  new  copy  for  the  plaintiff's 
benefit,  aud  I  do-  not  think  such  an  order 
ought  to  be  made*  These  difiiciulties,  however, 
would  not  arise  if  the  document  is  privileged, 
and  my  view  is  t^at'the  transcript  should  be* 
held  privileged  as  a  document  which*  has  only 
come  into  existence  for  tlie  purpose  of  this 
litigation.  .  .    !       . 

I  regret  that,  -  owing  •  to  my  being  only  a 
temporary  member  of  the  Court,  it  is  impos- 
sible for  me  to  ask  for  further  time 'before 
delivering  judgment.  I  have,  unfortunately, 
not  time  to  write  a  fuller  judgment  going 
more  in  detail  into  the  •  authorities,  and  I 
should  personally  prefer  to  give  way  to  the* 
much  better  •  opinions  of  the  Master  of  the 
Rolls  and  Buckley  L«  J.;  but- as  the  matter 
rather  affects  the  practice  of  the  Division 
with  which  I  am  morefamihar,  I  feel  bound: 
to;  give  my  Judgment  for  what  it  is  worth.  I 
think  the  ajppeal  should  be  allowed. 

Appeal  dismissed. 


NOTE. 


TraasoHpt    oif    Couvt    Pvo«a#dlac»    «a 


Tlie  reported  case  is  in  accord  with'  the 
majority-  of  the  eferlier  English  cases  in  hold- 
ing that  a  tratkscript  of  shorthand  notes  of 
a  proceeding;  in:  courts  made  by  a  party  for 
the  information  of  counsel  in  future  litiga* 
tion  is  not  privileged  from  inspection.  Ains- 
worth  V.  Wildltig  [1900]  2  Ch.  (Eng.)  315; 
In  re  Worswick,  3«  €h.  IMv.  (Eng.)  370; 
Kawstone  v.  Preston,  Corp.  30  Ch.  D.  (Eng.) 
116;  In  re  Brown,  42  L.  T.  N.  S.  (Eng.)  501 ; 
Nieholl  V.  JOnes,  2  Hem.  ft  M.  (Eng.)  588. 
See  also  Goldstones  v.  Williams  [1899]  1  Oh. 
(Eng.)  47.  In  Rftwstotle  v.  Preston  Corp. 
supra,  it  was  said  r  **The  refusal  of  the  mo^ 
tion  would  lead  to  an  extraordinary  exten- 
sion of  the  doctrine  of  privilege  of  documents^ 
which  rests  upon  'well-established  prineiples. 


There  is  privilege  in  the  case  of  oonmunica- 
tions  between  a  party  and  hia  solteitora  both 
in  an  action,  and  also  after  the  disputes  in 
reference  to  the  'action  have  arisen.  Privilege 
is  also  extended  to  the' materials  collected  by 
a  solicitor  or  his  clerk  .pending  the  trial  of  aa 
action,  for  the  .purpose,  as  it  is  usually 
phrased,  of  prejparing  counsel's  brief.  There 
is  privilege,  but  it  has  nothing  to  do  with 
this  case,  in  regard  to  the  production  ol  title 
deeds.  In  thia  case  not  one  of  those  ground* 
of  pri\dlege  exista.  The  traasaript  ia  ad- 
mitted to  be  relevant.  The  land»the  subject- 
matter  of .  the  arbitration,  and  the  laud  re- 
ferred to  ia,  the  action  are  not  the    aame. 

The  evidence  was  given  and  the  speeches 
were  Rkade  in  presenoe  of  the  corporation 
atad  their  advisers,  who,  if .  they  had  hap- 
pened '  to  have  a  shorthand  writer  in  the 
room^  could  have  had  shprthand  notea  taken 
for  themselves,  which  they  would  have  a 
perfect  right  to  luae,  .and  although  they  had 
not  notes  taken,  it  is  not  a  valid  objection 
to  the  production  by  the  plaintiff  of  his  tran- 
script of  the  notes  which  were  taken  for  him.'* 

There  is,  however,  some  authority  to  the 
contrary.  Norden  .v,.  Defries,  6  Q.  B.  D 
(Eng.)  ^08}  The. Palermo,  9  P.  D.  (£ng.)  6. 
And  see  Gander  v.  Stansfeld,  5  Jur.  X.  S. 
(Eng.)  778;  28^ L.  Jw  Gh.  436;  Bapaon  tt.  Cu- 
bitt,  7  Jur.  (Engi)  ;77.  In  Nordon  v.  I>efries, 
supra,  it  wae  said:  '^If  the  plaintiff  has  a 
caua»  of  •  action  against  the  defendant^  it  is 
manifest  that  it  would  be  most  important 
for  the  plaintiff  to  be  enabled  to  aubmit  to 
his  counsel  a  full  and  precise  statement  of 
the  evidenoe  given  hy  the  defendants  and.  tiieir 
witnesses  at  the  lormer  trial.  -We  are  there- 
fore disposed/to  gave  credit  to  the  augi^estion 
that  the  notes- were  intended  to  forna  ma- 
terials fo(r  the  guidance  of  the  plaintiff  and 
bis  counsel  in  the'  proaeauition  ol  the  present 
action,'  and  we  think  that  the  affidavit  of  the 
plaintiff  is  auiScient  to  enable  us  to  act  n|K>n 
this  view.'* 

In  ThePalermp^  supra,  oopies  of  depositions 
taken  by  the  Board  of  Trade  in  the  investiga- 
tion of  a  collision  and  furnished  by  the  Board 
to  the  owner  of  one  of  the  vessels  were  held 
to  be  privileged,  the  court  saying:  *^ere 
discovery  is  sou^t  of  copies  of  certain  depo- 
sitions, and  these  were  obtained  for  the  pw- 
poses  of  this  action,  and*  aa  the  phrase  is. 
'to  form  part  of  the  brief.'  Therefore  I  think 
that  they  are<privil^;ed,  and  I  shall  not  in- 
quire' for  what  purpose  the  original  depoei- 
tibns  were  taken,  since  it  is  the  oopies  of 
which  discovery  is  sought,  and  whidi  were 
obtained  for  the  purposes  I  have  stated.'' 

The  question  seems  never  to  have  been 
passed  on  in  the  United  States.  As  to  th* 
right  to  compel  an  attorney  to  produce  books 
or  papers  belonging  to  his  client,  see  the  note 
to  Pearson  v.  Yoder/Ann.  Gas.  1916A  6^ 
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IR^af to  —  WMt  GoMti)tifttef ,  —  InJorjr 
Ibj  Tlilird  Person. 

Injury,  by  the  negligence  of  a  stranger  is 
not  waste  for  which  the  life  tenant  is  liable 
to  the  remainderman ;  wast^  whidh  is  of  two 
kinds,  voluntary  oractuafl,  and  permissWeior 
iicg^igeiit,  being  spoil  or  d^trttiction  done  or 
permitted  byde  tenant^  to*  the  prejudice  of 
the  reraaiBderman. 

[See  14  Am.  St.,  Rep.  629.] 

Iti£et  £ati^tea  .— .  lUslut  t«  Beeover,£«r 
Xn^iufj  to  InJ^eritiuLoe. , 

While  the  life  tenant  inay  recover  for  in- 
jury by  negligence  of  a  stranger  not  only  to 
the  life  estate,  but  to  the  remainder,  it  is 
not  on  the  theory  of  waste,  l)ut  of  trustee- 
ship. 

[See  note  ftt  end  of  this  esse.] 

Rogert  v.  AiUmtic,  eto*  Co.  152  N.  Y..App. 
Div.  916,  affirmed. 

Appeal  from  Appellate  Division  of  Suprjeme 
Court,  Third  Judicial  Department. 

Actk>n  for  damages.  Elizabeth  M.  Rogers, 
plaintiff,  and  Atlantic,.  Golf  and  Pacific  Com- 
pany, defendant.  .  Judgment  for  plaintiflf  in 
trial  court.  Judgment  affirmed  by  Appellate 
Diviiiion  of  Supreme  Court.  Defendant  ap- 
peals.    The  faets  are  stated  in  the  opinion. 


ChwieM  Innng  Oliver  for  .  appellant. 

Ertkine  0.  Rogtru  for  respondent. 
1"*         ■        .         .  •     • 

[249}  MxLLfB^  J. — ^The  plaintiff,  a  life  tea- 
ftnt,  has  recovered  a  judgment  for  all  of  the 
damagesv  both -to  the  lile  estate  and  to  the 
inheritance,  caused  by  a  Are  set  by  the  de- 
fendant, a  canal  eontraetov,  on  adjoining 
lands  of  the 'state,  and  negligently  allowed  to 
spread  to  the  lands  of  the  plaintiff.  The 
single  question  involved  in  this  appeal  is 
^whether  the  recovery  should  have  been  limit- 
ed to  the  damages  to  the  life  estate.  The 
right  of  the  plaintiff  to;  recover  all  of  the 
damages  has  thus  fari  been  maintained  on  tlie 
ground  that  she  is  liable  to  the  remainder- 
men for  any  injury  to  the  inheritance  not 
catised  by  them,  the  aet  ol  God  or  the  public 
enemy.  No  ease  is  known  in  which  a  tenant 
has  been  subjeotedto  suish  a. rule  of  liability, 
and  the  propos&tioii  is  so  startling  as  to  de- 


mand examination  before,  it    is 
ground:  <A  tSr  decision,  by  \i9^  . 

The  text  •writers^  generally^  state  the  rule 
broadly*  that  [260]  the  tenant,  is  liable  to 
the  reversioner  lor  all .  injuries  amouuiing 
to  waste,  by  whomaoeveri  (Qommitted>  even  by 
a  strangeri  the  only  exceptions  noted  being 
injuries  caused  .by  the  act  of  God,  the  pub- 
lic enemy,  :or  the  reversioner  himself,,  and 
tiifte  obligation  of  the.  tenant  is  frequently 
likened  tx>  that  of  a  common  carrier.  (Sec 
•  4  S^ent  *77a)  But  Chancellor  Kent  says: 
"Perhaps  the  universal  silence  in  our  courts 
upon  the -subject  of-  any  8^ch  responsibility 
of  the<  tenant  lor.  accidental  fires,  is  pre- 
sumptive evidence  that  the  dopti'iAe  of  per- 
missive waalrC  has.  n^v^r  been  introduced^  and 
carried  to  that  extent,  in  the  common  law 
jurisdiction  of  the  United.  States'*  (4  Kent 
•82),, and  the  text  writers,  generally,  conciir 
in  the. doctrine  that  the  tenant  is  not  liable 
for  accidental  fires.  (1  Washburn  on  Real 
Property,  il6;  1  Cruise's  Digest  TGreenleaf 
edition]  139  and  notie;  TayTor^s  Landlord  and 
Tenant,  section  196.)  Obvt6u6ly  the  '  word 
"waste'*  in  the  broad,  general  statements 
above  referred  to  is  used  In  the  legal;*  not  in 
the  popular,  scnsb. 

This '  is  an  action  for  negligence  against 
'a  Stranger  both  to  the  life  estate  and  the 
remainder,  and  it  may  well  be  doubted  wheth- 
er the!  doctrine  of  waste  has  any  applica- 
tion at  all  to  it.  Waste  is  thus  defined 
by  Bouvier:  "Spoil  or  destruction,  done  or 
permitted,  to  lands,  houses,  or  other  corpo- 
real heiieditaments,  by  the  tenant  theret^f  to 
the  prejudice  of  the  heir,  pr  of .  him  in  re- 
version or  ,  remainder.  ...  -  Perm.U^u'e 
vn9te  consists  in  the  mere,  neglect  or  omis- 
sion to.  do  what, will  prevent  injury;  as,  to 
suffer  a  house  to  go  to  decay  for  the  want  lof 
repair.  ■  And  it  may  be  incurred  in  respect  to 
the  soil,  as  well. as  to  the  bjuildings,  trees, 
fences,  or  live  stock  on  the  premises.  Yolp^n- 
io/ry  tc<i9ie  consiata  in.  the  commisfdon  of  some 
destructive  act;  as,  in  pulling  down  a  house 
or  ploughing  up  a  flower-garden."  "There  are 
two  kinds  ol  waste*  viz.,  poluntq^y.  or  Qctual: 
and  negligent  or  permissive*,.  T'oltmtary  waste 
may  be  done  by  pulling  dp>vn  or,  pro6tratin£r 
houses,  or  cutting  down  tijipber .  trees ;  negli- 
gent [251]  waste  may  be  suffering  houses  to 
.be  uncovered,  whereby  the  spars  or  rafters, 
planches  or  other  timber  of  ,the  house  are  rot- 
ten." (Bacon's  Abridgment,  vol.  10,  page 
422.)  In  the  popular  sense,  any  injury  may 
be  waste,  but  •  it  is  ,not  waste  in  ,  the  legal 
sense,  unless  caused  in  such .  manner  as  to  be 
within  the  legal  definition  of  either  com- 
missive or  permissive  waste. 

The  .rule .'Contended,  for  is  based  on  Lord 
Ck>ke,'6  interpretation  of  two  English  statute:^ 
passed  In  the  13th  century,  the  statute  of 
Marlbridge,  52  Henry  IIL   chfipter  24, .  and 
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the  grtatute  of  Qlouc^kt^r,  6  Edward  I.  chap- 
ter 6.  The  former  provided,  '*that-  fermors, 
during  their  terms  shall  not  make  vraste, 
sale,  nor  exile  of  house,  woods  and  men,  nor 
of  anything  belonging  to  the  tenements  that 
they  have  to  farm,  without  special  license 
had  by  writing  *  of  covenant,  making  men- 
tion, that  they  may  do  it,  which  thing  if 
they  do,  and  thereof  be  convict,  they  shall 
yield  full  damage,  and  shall  be  punished 
by  amerciament  grievously."  The  latter  pro- 
vided :  ''That  a  man  from  henceforth  ■  flliall 
hav6  a  writ  of  waste  in  chancery  against  him 
that  holdeth  by  law. of  England,  or  otherwise 
for  a  term  of  life,  or  for  a  term  of  years,  or  a 
woman  in  dower;  and  he,  which  shall  be  at- 
tained of  waste,  shall  lose  the  thfng  that  he 
hath  wasted,  and  moreover  shall  recotapense 
thrice  so  much  as  the  waste  shall  be  taxed 
at."  Lord  Coke  construed  those  statutes  as 
applying  to  permissive  waste.  (2  Inst.  145, 
303,)  But  the  Knglish  cases  at  least  raise  a 
.doubt.  09  the  bpint,  and,  there  seems  to  be  a 
jcliatinction  .  hetweeA  tenancies  for  years  and 
for  life,  (See  Jones  v,  Hill*  7' Taunt.  395; 
Harnett  v.  Maitland,  16  M.  &,  W,  257 ;  Yellow- 
ly  V.  Gower,  11  Exch.  274;  Powys  v.  Blagrave, 
4  DeCi.  M.  &  G.  448;  Woodhouse  v.  Walker,  5 
Q.  B.  D.  404;  Davies?  v.  Davies,  dS  Ch.  D. 
499;  In  re  Oartwright,  41  Ch..  D.  532.)  In 
the  la«t  case  Kay,  J.,  said:.  "Lord  Coke's 
words  only  include  permissive  waste  where 
there  is  an  obligfition  to  repair."  He  further 
[252]  said:  ''Since  the  statutes  of  Marl- 
bridsre  and  of  Gloucester  there -must  have  been 
hundreds  of  thousands  of  tenants  for  life  who 
have  died  leaving  their  estates  in  a  condition 
of  great  dilapidation.  Xot  once,  so  far  as 
legal  records  go,  have  damages  been  recovered 
against  the  estate  of  a  tenant  fof  life  on  that 
ground.  To  ask  me  in  that  state  of  the  au- 
thorities to  hold  that  a  tenant  for  life  is  liable 
for  permissive'  waste  to  a  remainderman  is 
to  my  mind  a  proposition  altogether  start- 
ling.'* Bacon's  Abridgment  contains  several 
pages  of  examples  of  actionable  waste.  (See 
volume  10,  pages  422  to  434;  also  see  Viner's 
Abridghient,  volutae  22,  pages  435  et  seq») 
Neither  thefe,  nor  anywhere  in  the  books, 
liaVe  I  been  abte  to  find  a  tose  of  wa«te 
instanced,  in  which  thef  injury  was  caused  by 
the  negligent  act  of  a  stranger  to  the  estate, 
though  it  hais  been  assumed  in  some  cases 
thkt  such  an  injury  would  amount  to  waste. 
T^rd  Coke  gives  two  reasons  for  allowing  the 
reversioner' to  recover  of  the  tenant  for  waste 
committed  by  a  stranger:  1.  "For  it  is  pre- 
sumed in  law  that  the  former  may  withstand 
it"  (2  Inst.  145,  146),  and  2,  "For  he  in  the 
reversion  cannot  have  any  remedy  but  against 
the  tenant."  (2  Ihsf;  808.  >  It  may  be  open 
to  some  question  whether  by  **8tranger"  he 
did  not  mean  the    assigiiee    of    the   tenant. 


against  whom  he'teiAtlOEt  the  heir  could  not 
maintain  an  action  for  waste.  (2  Inst.  300.1 
But,  at  any  rate,  it  is  plain  that  under  that 
head  he -ref^rt^d' 4o  VoluVftary,  ta^  permis- 
sive, waste.  The  Court  of-Ohancery  did  not 
interfere  to  prohibit  permissive  waste.  Id 
Castlemain  v.  Graven,  the  master  ol  the  roUs 
said:  "But  as  to  repairs,  the  court  never 
interposes  in  case  of  permissive  waste,  either 
to  prohibit  oir  give  satisfaction,  as  it  does 
in  case  of  wilful  waste."  (22  Via.  Abr. 
523.)  Certainly  there  is  no  basis  for  ajir 
presuibptton'  that  the  tenant  could  ha^t^  pT«^- 
vented  such  an  injury  as  wals  done  in  this 
case.  Gne  of  the  reasons  given  for  likening 
thjB  liability,  of  a.  tenant, to  that  of  a  conun4Ui 
carrier  is  that  Jit  is  imposed  to  prevent  col- 
.lusion«  (Attersoll  [263]  v.  Stevens,  1  Taunt. 
188,  198.)  Thai  reason,  cannot  apply  with 
any  force  except  to  cases  of  Yolimtary  ^raste. 
Ijord  Coke  does  except'  the  case  of  injuries 
*ddne  by  the  enemies  of  the  king,  -and  by 
tempest,  lightning,  and  the  likfe,  biit  In  that 
connection  he'  also  instances  a  case  in  which 
it  was  adjudged  "that  if  thieves  bum  the 
house  of  tenant  for  life,,  without  evil  keeping 
of  lessees  for  lives  fire,  the  lessees  shall  not 
be  pimished  therefot;  in*  an  action  of  jkwsu/" 
(2  Inst.  303.)  In  Halsbwy's  Laws  of  £n^- 
laAd  (Vol.  IS,  p.  499)  it  is  said:  "Leoccej 
for  years,  or  from  year  to  year,  or  for  any 
other  period,  are  liable  for  voluntaiy  wmste, 
whether  committed  bv  'theiii«elvefl  or  auT 
other  person,  for,  if  committed  by  another,  it 
is  their  duty,  and  they  are  presumed  to  be 
able,  to  withstand  it."  The  case  in  1  Taunton 
(supra)  is  the  onte  generally  cited  as  the 
leading  case  in  support  of  the  propoeition 
that  the  tenatit  is  liable  for  waste  committed 
by  a  stranger,  but  that  was  a  case  of  volnn- 
tary  waste,  the  removal  of  oiay. 

Even  assuming  that  by  the  rule  of  the 
ancient  common  law  an  injury  caused  by  the 
negligent' act  of  a*  stranger  both  to  the  estate 
for  life  Or  years  and  to  the -reversion  ov  re- 
mainder amounted  to  waste,  for  which  the 
tenant  for  life  or  years  was  respilnsifate,  thi: 
reasons  for  the  role -given  by  Lord  Goke 
either  no  logger  exist  or  dOi  not  apply  tm  the 
facts  of  this  oaae.  The  aneient  €onaM>«-lav 
forms  of  the  aetion-  have  been  abolished  and 
the  impediment  of* 'the  coaimon  law  aKainsi 
the  maintenance  of  an  action  for  wasta.liy  re- 
versioner or>  renminderoien  in  ease  there  was 
an  intervening  estate  ( 2  Inst.  301 ;  Coka  upon 
Littleton,  vol.  Ill,  p;  *243)  was  remoioed  in 
this  state  by  chapter  246,  section  47  of  the 
Lawsof  1811,  which  provided:'  'That  it  aha  11 
and  may  be  lawful  for  any  person  or  person^ 
seized  o^  an  estate  in  remainder  or  reversion. 
to  maintain-  an  action  of  waste  or  trespae^ 
for  any  'in  jury  done  to  the  inheritanee»  not- 
withstanding'any  intervening ,  estate  for  life 
or  foryosrs."    It  may  be  ol  interest  to  note 
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[284]  that  for  BMtetf  reason  that  provigion 
was  apparently  coii<^teled  in  the  Supply  BilL 
It  was  ffubfltantially  re-enacted  by  1  B.  ^.  T49<, 
section  8;  and  ia  now  vection  1665  of  the 
Code  of  Gisril  Pr6<iedure.  It  is  still  undoubt* 
ediy  true  that  eontin^nt  remaindermen,  pos- 
sibly pi^Bons  not  in  being,  may  not  maintain 
the  action,  hut  that  is  because  their  estate 
is  contingent,  iind  Is  n6t  due  to  any  of  the 
impeditaients'  of  the  Ancfrent  common  law. 

Certain  other  titattites,  affecting  the  obli- 
{iration  of  tenants,  Temain  to  be  considered. 
The  statute  of  6  Anne,  c.  31,  relieved  an 
owner  frt>m  liabtHty'.  fbr  an  accidental  fire 
starting  in  his  house  or  chamber,  and  the 
statute  of  14  Qieo^^  III.,  chapter  78,  extend- 
ed the  exemption  to  such  fir^s  starting  any- 
where on ''  one^  estate.  Primarily,  those 
statutes  were  ixitended  to  relieve  h*om  tlie 
rigorous  rule  of  the  ancient  law  which  made  a 
person  liable  for '  the  consequences  '  of  a  fire 
originating  lipon'  his  town  premises  and 
spreading  to  hlff  neighbor's.  But  ihey  arte 
broad  enough  tO' affect  the  liability  of  a  ten- 
ant to  reversioner  or  remainderman,  and  have 
been  so  construed  (Se*  4  Kent  •82) ,  and  thev 
have -be^n  held  tO  be' part  of  the  law  of  this 
state.  ;  (Lansing. v.  Stone,  ^7  Barb.  (N.  Y.) 
15,  and  see  Hoffman  V.  King,  160  N.  Y.  818, 
at  pa^e  622,  55  N".  t,  401,  73  Am.  St.  Rep. 
715,  46  L,R.A.  672^)  ^^TiiUt  a  fire  is  not  acci- 
dental, within.the  meaning  of  those  statutes, 
ii, caused  by. the^ negligence  o^  the  tenant,  or 
his  servants  (Filliter  v.  Phipp^ird,  11  Q^  B. 
347,  63  E.  C.L.  ;»47),  and  the  statute  Utej^al- 
ly  applies  only  to  a,  fli»  begia^niog  on  on^'s 
premises^  there  is  no  substantial  reason  for 
making  a  distinction  as  to  liability  ol  a.ttin- 
«-nt  between  an  accidental  Are  and  one  caused 
by  the  negligence  of  strangers,  -or  (between  a 
fire  accideiitally  beginning  on  the  premises 
and  one  spreading  thereto  from  adjoining 
premises.  By  chapter  345  of  the  Laws  of  1800 
(now  section  2227  of  the  Real  Property  Law) 
a  -lessee  or  occupant  of  a  bailding  is  re- 
lieved frobi  'the  obligation  to '  pay.  rent  in 
case  It  fs  destroyed  or  rendered  •  uutemible 
by  the  elements  or  any 'other  eaus^'  :withoUt 
any  fault  or  ne(fl«et  [259]  on  liis'part.:  In 
Ihe  absence  of  covenant,  no  obligation  rests 
upon  either' the  landlord 'or  the  tenant  to  re- 
build in  such  ease.  <Sm^  v.  Kerr,  108  N. 
Y.  31,  15  N.  E.  70,  2  Am,  St.  R^.  362.)  The 
law  won  Id  be  in  an  anomalous  state  if  a 
tenant,  though  uiider  nO  obligation  to  rebuild 
Dr  to  pay  rent;  were  still- answerable  in  dam- 
ages, or  if,  though  not  liable  for  the  injury 
cvr  destruction  of  buildings  without  bis>  fault, 
be  were  still  liable  for  other  injuries  to  the 
premises  though  equally  without  fauH. 
Those  i^tntes  do  hot  in  terms  apply  to  a 
case  like  tbis,  doubtless  for  the  reason  that 
no  one  had  ever  attempted  to  hold  a  tenant 


responsible  in  such  case.  The  written  and  the 
tuiwritten  law  shod  Id  be  oonsiotent,  ajid  the 
whole  body  of  law  governing  the  obligations 
of  tenants  should  by  aaaloigy  be  made  to 
harmonize  with  tlie  said  statutory  rules. 

Moreover,  the  statutes  of  Marlbridge  and 
Qlouoester  were  supei'seded  'in  this  state  by 
Ohapter  '  6  of  the  Laws  of  1787,  which  pro* 
*rided :  'Tliat  no  tenant  for  life  or  yeaf s  or 
fo>  any  other  teirm^  shall  during  -  t^e  term 
make  or  suffer  any  <  waste  •  .  .  without 
special  license  in  writing  making  mcntioB 
that  he  may  do  •  it  .  .  .  and  whoever 
ahall  be  convicted  of  waste  shall  lose  thfe 
thing  or  place  wasted  and  shall  recompense 
thrice  so  mucb  as  the  damage  shall  be  taxed 
at  by  the  jury."  That  statute 'was  substanti- 
ally re-enacted  by  2  R.'S.  334,  nfnd  is  now.^m- 
bodisd  in- sections  1651  el  seq.  of  the  Code  .of 
Civil  Procedure.  Whilst;  the  tonstruetioii 
given  a  similar  statute  of  earlier  times  may 
bave  weight,  our  own  statute  should  be  eoAr^ 
strued  aecordiitg  to  the  social  odnditionf  of 
its  time  and  should  not  be  controlled  by  the 
construction  of  a-  statute  passed,  in*  the 
thirteenth  eentury.  i   ' 

In  U.  S.  V.  Bostwiefc,.94  U.-fi.  68,  08,. 24 
U.  S.  (L.  «d.)  65,  67,  Chief  Justice  .Waite». 
speaking  for  the  court,  said:  *^It  (referring 
to  the  implied  obligation  of  the  tenant]  has 
never  been  so  ocmstrned  as  to  make  a  tenant 
answerable  for  accidental  damages,  or. to.  bind 
him  to  rebuild,  if  the  buildings  are  burned 
down  or  otherwise  destroyed  by  aoeSdent.!'. 
In  [256]  SampeOn  v.  Grogan,  21  R.  L  174,  42 
AiL  712,  44  LJI.A.  711,  it  was  held  by  th«* 
Supreme  Court  of  .Rhode  Island  in. a  weU- 
reasoned  opinion  that  the  mere  aceeptanoe  by 
a  life  tenant  of  a  deviAfe  of  real  estate;  con- 
taining a  direction  to  keep  in  repair,  did  not 
impose  upon  .him  the  duty  to  rebuild'  in  case 
of  the  accidental  destruction  of  bnildlqgs  by 
fire.  (See,  also^  Earle  v.  Avbogast,  180  .Pa. 
St.  400,  86  Atl.  923.)  One  case  only  in  this 
state  has  been  called-  to-  our  attention  in 
which  it  was  held  that'  a>  tenant  was  liable 
for  the  acts  of  strangers.  (Regan  y,  Luthy. 
16  Daly  413,  11  N.  Y.  S.  700.)  That  was  a 
ease  of*  voluntary  waste.  •  Its  lauthority  was 
questioned  by  the  Appellate  Term  of  the  Su- 
preme Court  in  Rimoldi  t.  Hndsda  Oulld,  59 
Misc.  480,  110  N.  Y.  S:  881*  In  Beekman  v. 
Van  Dolsen,  63  Hun  487,  18  N.  Y.  &  .376,  it 
was  held  by  the  General  Term  in  the  fisst  de- 
.partment  that  a  tenant  was  not  liable,  as 
for  permissive  waste,  because  of  the  partial 
destruction  of  the  retaining  wall,  bulkhead 
and  dock  upon  the  leased  premises  caused  by 
tjie  dock  department  of  the  city  of  New  York 
in  changing  the  bulkhead  line,  and  it  was  said 
by  Mr.  Justice  Patterson,  after  referring  to 
the  authorities,  that  '*to  constitute  this,  pat- 
tiicular  kind  of  waste  [i.  e.,  permissive  waste] 
there  must  have  been  negieet,  omission,  suf- 
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feranee  'or  permission-  of  •  the  tenant/'  la 
Robhieon  tc  Wheeler,  25  N.  Y.  252,  a  tenant 
was  heid  liable  for  his  own  negligeiit  burning 
of  a  building.  In  no  case  in  this  state^  os 
anywhere  for  that  matter  as  far  as  our  re- 
search -goeQ,  has  a  tenant  been  held  liable'  as 
for  permissive'  waste  for  the  .negligent  acta 
of  strangers.  White  v.  Wagner,  4  Har.  .&  J. 
(Md.)  37S,  -7  Am;  Dec.  674,  is  an  extreme 
case,  but  that'wks  a  case  of  voluntary  waste, 
and  it  might  have,  been  decided  on  another 
^rouid. 

■  The  plaintiff,  however,  i-elies  upon  cases 
in  which  tlie  assumed  liability  of  the  tenant 
has  been  held  t6  furnish  ground  for  the  mait>- 
ienance  of  the  action  by  him  against  the 
^nronegdoer.  (Cook  v«  Champlain  Transp.  Qou 
1.  Denio  (N..Y.)  «1;  Austin  v.  Hudson  River 
R.  €o.  25  N.  Y.  334;  Baker  v.  Hart,  X23  2iF. 
Y.  470,  25  N.  E.  948, 12  L.R.A*  60.)  It  must 
be.  admitted  [2S7]  that  the  ground  .of  the 
decision  in  the  Cook  case  makes  it  precisely 
in  point*  It  was  decided  on  the  authority  of 
Atterscdl  V.  Stevens  (8U|»ra),  wkich^'  as  I 
have  said)  waa  a  case  of  voluntary  waste.  It 
was  cited  in  Baker  v.  Hart  as.. authority  lor 
the  statement  ^that  tenant  for  life  or  years 
ifl '.  bound .  to  answer  to  the  oi^aer  for  an)"" 
wiaste  colnniittedv  even  though  it  be  the  aot 
of  a  stranger/'  a  doctrine  which  'was  held  to 
be  wholly  inapplicable  to  that  caae.  More- 
over, the  further  language  of.  Judge^'Fineh  in 
that  case  suggests,  if  it  does  not  plainly  show, 
that'  he  was  Apeaking^  of  voluntary'  waste. 
.Austin  v.  Hudson  River  R.  Co.  was  an  action 
by  lessees,  who  had  etected  building,'  for  dam- 
ages caused  by  their  being  undermined  by  the 
negligent  exca;iiation  of  his  own  soil  by  the 
adjoining  owner;  The  plaintiffs,  had  sublet 
the  premises,  but  .still  had  a  reveraionary 
interest  In  their  unexpired  ter:hi.  Manifestly 
the  phLintiffs' were  entitled  to-  tecoverisomc 
damiigies,  either,  the  vnlue  of  the  buildings, 
the  oost  of  thefr  repair,  or  ■  the' .Value  of  their 
lise  during  the  residue  of  the  term,  and  the 
<iue8tien  as  to-  the  true 'measure  of  damages 
was  not  propetly  raised  ei;  the  trial.  So  that 
whatever  was  said  as  to  the  applicaftiim  of 
■the  Cook  case  Was  obiter.  .•  It  is  quite  true 
that  both  Judge  Wright  and  Judge  Allen  re- 
ferred to  4he  caie  as  one  of  waste^  for  which 
the  pidLinfiiffs  were  respdnsible  to  the  land- 
lord, and.  cited  the  ^ Cook  cbse  as  authority, 
but  it  ia '  difficult  to  determine  from  the  re- 
port of  the  case  precisely  on  what  ground  a 
!majoi:ity  of  the  court  put  the  decision.  In 
one  part  of  his  opinion  Jndge  Allen  said: 
"The  defendaafts  contend  that  because  their 
wrongful  act  xniay  have  damnifie4  the  inherit- 
anee,  giving  an  action  to  the  reversioner,  the 
tenant  could  have  no  action  for  the  injury  to 
him.  But  eadi  may  -have  a  remedy  for  the 
damages  austained  in  respect  to  hie  particulflir 
estate.    If  the  sakne  act  deprives*  the  tenant 


of  the  temporary,  enjoyment,  of  hia  term,  and 
also  injures  the  inheritance*  the  injury  to  the 
tenant  is  not  merged  in  that  done  to  the  own- 
er   [258]    cd    the.   larger,  and.  .reveraionaiy 
estate."    .(.p..  344.i)     It  .  thus    a^^eara    that 
there   ia  no  binding  •  decision  of   this  conn 
upon  the  point  wi^ether  an  injury,  by  the  n^li- 
gent  act^  of  thir4  parties,  is,  wa«te,.  for  whicU 
the  tenant  is  liable. ;U>  the  reversioner  or  rt>- 
mainderman,  and  tM  .^M^s^uancea  of  holding 
such  a  doctrine  would  b^  tpo  serions  to  justify 
ua  in  resting  the  rightt  Af  the  plainiiir  to  re- 
cover upon  it.  .-. .   /     • 
.  The  doctrine  hf^s  only,  bsfn., invoked  in  thi? 
state  to  permit  the  tisnanJt.tjO  reoov.er  from  tbe 
wrongdoer.     (Cpok  y^  Chao(tplain  Transp.  Co. 
sjupra;  Auatin  y,  ^^4/wn  River  R,  Co.  supra; 
Dix  V.  Jaquay,  9^  App.  Div.  554,  88  K.  Y.  & 
226;  United  Xraction  Co.  y.  Ferguson  Con- 
tracting Co.  1X7  App,  Div.  305,  102  N.  Y.  6. 
100. )    And  it  may  well  -bo*  thi^  a  rvile  so  long 
recognieed  ma-y  be  adh^ned  ^  without  adopt- 
ing the  reason  originally,  assigned  for  it    Id 
Pix  V.  Jaquay,  (supr^)  tb^  .Appellate  Division 
in,  the. .  third ,  dii^par tment , .  n^.t^r ally   followed 
the  Cook  case,  but  in  9,  weU'.reason^  opinion 
Mr.  Justice  .<now..prj^8idii)g  ivBticp) ,  Smitu 
suggejsted  what  appears  tq  us  to  be  a  much 
better  reason,  for.  in,aintaining  the  rule  than 
that  assigned .  in  the    Cook    case^     Notwith- 
standing the  removal  of  the  impediments  of 
the  ancient  common  law,  there  will  be  many 
cases  in  which,  for  a  practical!  reasons,  the 
tenant   klpne  can   compel  '  redress  from  the 
Wrongdoer,  and  it  shoiild  not    be    open   to 
the  latter  to  escape  liability  by  Asserting  (he 
rights  of  a  third  pai«ty,  sunder  whom  he  does 
not  claim.    The  tenant  has  not  only  posses- 
sion, bnt  an  interest  in  the  prcnasea,  in  thii 
casev  a,  life  estate,  iand  there  ia  equal,  if  not 
greater,  reason  for  alio  wing,  a  full  recovery 
^y  him,a»>for'flJl<iwing  a  depositary,  who  has 
no  interest^  bilt  only  possesftion,  to  reeover  lor 
the  converak>ni  of,  of  an  injury  to,  the  deposit 
A  bailee,  though  not  liable  to  the  bailor,  jnay 
recover  fori  the  wjongfnlact  of  a  third  party 
vesultinguq  the  loss  ofy!ar  injury  to,,  the  sub- 
ject of.  the'  bailment.     (Kellcigg.y.  Sweeney,  1 
Lans.   397,.  46  K  Y.  2»h  1  Amu  Rep.  33a. 
And  eee.MedianicB,..«tc.  Bank  .v.  ITarmers,  etc 
Bank,  60  jS^.  Y.  40;  Buseell  v.  Butterfield,  21 
Wend..  .(N.  Y.)   300;  Fawlikner  v.  Brown,  13 
Wend.  (X.  Y.>  [259i  63;  Finn  v.  WeatemB. 
Corp.  112  M«fls.  524,  17  Am.  Rep.  128;  John- 
son V.  •Holyoke,jlX^.Mft8s.  80;   Chamber  lain 
V;  West,  37  Minn.  544t33  N.  W.  114.    If  the 
bailee  redovera,  he  holds  the  recovery. aa  trus- 
tee for  liie    bailor.     A.  recovery    by .  either 
bailor  Or  bailee  will  bar  an   action    by  the 
other.     (Pontiae  First  Commercial  Bank  r. 
Valentine,  200  N.  Y.  145,  and  citations  at 
page  160,.  Ann.  Cai^  10131)  1104,  102  N.  E. 
M44;  Woodman  v..Notanghf|m,  49  X.  H.  3S7. 
•0  Am.  Rep.  626.)'    The.psineiple  is  the  same 
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&8  thfLt  Applied  In  Madlton  Bquate*  Bank  v. 
Pieree,  137  K.  Y.'  444,  33  N.  E.  557,  35  Am. 
St.  Rep."761;'iO  X.R.A.  335,  in  wbioh;  It  was 
held  th^^  t^.  ,p^yee  flight  recpver  trqm  the 
m^ker,^he^fuy,^^mfupt  qf.a,  jyoniiesory.  notf , 
notwitKstanaing  an  indoreer  bad,  P&W  P^rt, 
tJic  pl&intiCI  is  .«UQUrC<LS&  becoming  trustee  for 
tbe  indcarsert  oi  so  mvoh  of;  the  recovery  us 
vepreBsnts'-tiie  amount  paid  by  the  latter.  - 
TM  tedovefy  in  thifir  csfle  liilght  be  tre»ated 
as  a  substitute  p*rp  tdnto  for  the  land  dam- 
aged, a^'woUid  be  the  cade  df  the  proceeds  of 
a  sale  (see  Ackerman  v,  Qorton,  67  K*  Y* 
1B3};  ^<le  ^faMW^-b^in^  tohei('ttf  the  tlfe  use 
of  it  and  becoming'  trustee  of  tlie  principal 
for  tl^i  ;remaindepn«nu  (See  Smith  v.  Van 
Ostrand, .  $4  •  J^.,  y. .  278 ;  •  Leggett  v«  Stevens, 
i85  N.  Y.  ^O^at  page  76,  77  N.  £.  874;)  The 
TtotfwtTT  night'  be  appdrtioned  between'  lifto 
tenaiit  and  remkindermen  according  to  their 
respective  ihterestii' and  the  cotirt  might  re- 
dnire  tlie  life  'teiidnt,  if  intrusted  with  the 
principal,  to  give,  security.   ,  (See  In  xe.  Camp, 

141  k  V.  ?f,,Sfe,:i^,  K  56J.)  Jt  is  for  tke 
court  tq  .miikQ  ;pr.op^r  provisiov.  |or  the, pro- 
tetjtJ^n.pf^tJiOf W^tfl.p/.^^iHaiua^rmejv..  ,1%P 
ivrongdoer  is  only  concerned  in  being  protect- 
ed* from/ A.  aeccoid  suit,  and  we  are  of  the 
opinion  th«t  itnniit  be  held,  as  <»' necessary 
eovollary  td  th«  ^itvpomtiOn  that  the  life  tdi- 
ftnt  may  recover  kH  the  damages,  that  such 
a  recovery' 'Ifr ill 'bar  an  "action  by  the  re- 
maindermen! 

k     .        .II'-.         ' 

The.  judgmei^^ ,  jihpuld  be,  fiSfrmedy  with 
coata,     ••;•..♦....;      ..•-.'•  ..; 

VVevnev,  Hiaootic^.  Chafee,  Ck^Uin,  Hogan  and 
Cardesov'tTJ., ' concur.     >-  ■ 

Judgment  tifl9iW^; 
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Risbt  of  Iiife  Tenant  to  ReeoTer  Dam- 
•cea  for  J^i'^rj(  Bot]^  to  Ufe.JBatate 
,aii4  to  Inhe^ritan^e. 

There' is  a  coiiAict  in  the  decisions  as  to  a 
life  tenant's  right  to  recovei*  damages  for  an 
injury  both  to  the  lif^  estate  and  to  the  in- 
heritance. 1?he  reported  case  upholding  the 
minority  view  thai  "such  a  recovery  may  be 
had  findft'  support '  in  two  other  decisions. 
Dix  V.  Jd^quay,  94  App.  I>iv.  554,  88 'X.  Y.  S. 
228;  "Wille^^  V.  Laraway,  64  Vt.  559,  25  Atl. 
436  (tenant  in  dower).  In  the,  case  first 
cited  which  wad  an  action  by  a  life  tenant 
against  a  subtenant  for  cutting  down  and 
apprbpfiatln^  timbiBr,  the  court  said:  "If  the 
life  tenant  must  wait' f Or  an  ftciion  by.  the  re- 
maindermaii  to  determine  hjs  liability,  his 
reiMurse  against  the  wrongdoer  must,  in 
many  cases  become  inefiective  by  the  delay. 
Xor  dan  ie  perfect  his  right  of  action  by 
satisfying  the  damages  to  the  inheritance 
aind  tifien  suing.  The  damages  are  imliqui- 
Ann.  Cas.  191 6C. — 56. 


dated.  Any  amount  which  he  pAy^  in  satis- 
facCion  must  be  pftid  at  his  peril,  with  his 
chance  of  establishing  such  amount  as  the 
damage  done*  In  an  actixm  against  the  wrong- 
doer. If  the  remainder  is  dohtingent,  to 
whoin  shall  he  make  satisfaction  of  the  lia- 
bility? In  such  easel  am  unable  to  conceive 
of  any  satisfaction  of  that  liability  which 
would  be  binding  if  perchance  another  became 
Entitled  to  tlie  remainder  upon  the  happen- 
ing or  not  of  the  contingency  named.  It  will 
thus  be  seen  that  if  the  judgment  below  be 
well-rendered  a  life  tenant  at  the  best  is  sub- 
j^t€!d'  to  a  dangerous  hazard  in  being  com- 
pelled to  make  satisfaction  of  an  unliquidat- 
ed clklm  to  a  remainderman  upon  his  chance 
of  being  nWe  to  establish  that  clairt  in  full 
as  damage  in  his  action  against  the  wrong- 
doer. At  the  worst  the  wron^dotir  has  bur- 
dened the  life  tenant  with  an  absolute  liability 
to  one  who  Upon  the  happening  of  a  con- 
tingency •  shall  thereafter  become  the  re- 
nuainderman  without  liabtHty  to  the  life 
tenaint,  -atid  only  with;  a  remote  liability  to 
the-pers6n  ^whci  shal^  npon  the  contingency 
thereafter  become  seized'  with  the  remainder. 
If  Ihese  ^r^mis^^'b^'sound,  the  conclusion  ib 
irresistible  that  the  wrongdoer  must  ansu^r 
to  the  life  tenaiit  fbr  th^  full  damage  donb 
both  to  his  life  estate  and  to  the  inheritance, 
and  the  damage  to  the  inheritance  iredovered 
by  the  life  tenant  is  held  by  him  as  trustee 
for  the  Temaindermah.'' 
•  It  haii  been  held  that  if  any  injury,  such 
•as  cutting  down  and  carrying  away  wood 
-and  timber,' IS  done  to  tile  inheritance  by  a 
stranger,  a  tenant  for  life  m'Ay  maintain  an 
action  for  the'  injury  to  the  possession  and 
also  to  the  inheritance  if  he  had  been  com- 
pelled to  satisfy  the  remainderman  for  the 
injury  done  by  the  stranger ;"  but'  if  he  has 
not  b^n  so  compelled,  his  recovery  is  limit- 
ed to  the  ih  jury  to  the  possession.  Wood 
r.  OrMfin,  46  N.H.  230;  wherein  the' court 
said:  '  *'Again,  there'  is  no  necessity  for  arm- 
ing the  tenant  with  suth  power.  If  he  is  en- 
titled to  recover  for  the  injury  to  the 
inheritance,  whether  he  has  satisfied  the  re- 
versioner or  not,  his  recovery  must  be  a  bar 
to  a  suit  by  the  landlord,  and  still  the  tres- 
passer might  avail  himself,  by  way  of  defense 
of  a  license,  or  admteiom;ty  the  tenant  which 
might  in  effect  defeat  the  landlord's  claim 
against  such  trespasser,  and  besides  the  land- 
lord'niigiir<flnd/hSs>'el«iiil  kgainst'  ihe  tres- 
passer defeated  by  the  result  of  a  suit  prose- 
cuted without  his  assenti  in  a  manner  opposed 
to  his  wishes,  or  by  his  inability  to  obtain 
from«the  tei^an^  himself  ^the  fryitspf^thc  suit 
against  suet  third  person.  The  fact  that  the 
tenant  is  answerable  for  the  injury  does  not, 
we'%ftirtte,"fnrAiteh  "ah  adeqnffte  'reason"  f6r 
sanctioning  ^such  doctrines.  *Whtre" Waste  is 
committed  by  cutting  do^n  timber  trees  by  a 
stranger,  the  property  in  them  at  once  passes 


882 


CI?^  THIS  ViML^  AfOf.  CA9n«i#C. 


to  the  lan41ord;  upd  he  m9^y  .take  them  or 
maintain  trover  for  them ;  and  tUere  surely 
can  be  no  propriety  in  holding  that  .the 
tenant  also  could. ha^e  the  same  remedy,  for 
he  has  no  property  whatever  in  them." 

The  majority  view*  however,  seems  to  be 
that  a  life  tenant  cannot  recover  for  an  in- 
jury to  the  inheritance.  Sagar  v.  Eckert,  3 
111.  App.  412  J  Zimmerman  v-  Shreeve,  59 
Md.  357 ;  Yeager  v.  Fairmont,  43  W.  Va.  259, 
27  S.  E.  234^  See  als^  :Brown  v.  Woodliff,  89 
Ga  413,  1^,  .S.  K.  491;  Polk  v.  Haworth,  48 
Ind.  App,  32,  95  N.  K.  332;  Jordan  v.  Ben- 
wood,  42  W.Va.  312,.  26  S,  E.  266,  57  Am.  St. 
Rep.  859,  36  L.K.A.  519.  In  Zimmerman  v. 
Shreeve,  supra^  the  court  said:.  *:By,the  in- 
structioUy  however,  as  given  by  granting  the 
first  and  fifth  prayers  of  the  plaintiff,  no 
reference  whatever  is.m^de  to  the  severaJ 
interests  or  estates  of  the  t>enant  fpr  life  and 
that  of  the  parties  entitlf4  in  remainder; 
and  though  the  cutting  of  trees,  and  the  haul- 
ing away  oi  rail^,  cross-tires,  or  other  articles 
made  of  trees  ^yt  upon ,  the  premises,  may 
have  occasioned  seriaus  damage  to  the. estate 
in  remainder,  yet,,  acqording  to  the  intstrue- 
tion  given,  the,whp|e  amount  of  4&v«g^  ^ 
required  to  be  .rendesed  tp  the  plaintiff,  the 
tenant  for.iifiB.,  XhM,  wethinjf,  was  erro*. 
Tlie  jury  should  have  been  instructed  with 
referen<;e  tp  the  interest  or  estate  of  the  plain- 
tifT,  and  the  injury  thereto  by  the  trespass 
of  the  defendant;  and  not  Ixave  been  allowed 
to  award  compensation  to  the  plaintiff  for 
an  injury  done  to  the  estate  of  fvnathert!'.  In 
Paffin  V.  C  W.  Zimmerman  Mfg.  Co,  15^ 
Ala.  637,  43  So.  109,  it  wi^s  held  that  a  liie 
tenant  could  not  maintain  trover  or  trespass 
for  converting  or  taking  trees  from  an  estate, 
but  could  maintaia  trespass  gaure  clausutn 
f regit  and.  recover  such  actual  damages  as 
he  sustained  to  his  possessipn.  In  Strang  v. 
Strong,  6  Ala.  345,  it  was  held  that  pne  who 
had  only  a  life, estate  in  a  slave  oould  recover 
in  an  action  of  trover,  fpr  the  slave  only  to 
the  extent  of  the  injury  to  his  life  interest.  . 
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Michigan  Supreme  Court*— March  17,  1915. 

•       ♦       •  * 

1S4  Hieh,  a04;  151  N.  W,  724, 

Vesllseaoe  -^  Fall,  into  Elovator  Shaft 
—  Coatribntory  Neglieence. 

In    an    action    for    injuries    to    plaintiff's 
wife  caused   by  a  fall  as  she  was  entering 


an  eleviator  in  a  store  wfae^e^  Ufider  the  evi- 
dence,  it  is  not  elear  ^rhether  .site  exereiaed 
ai  proper  degree  of  care,  this  question  is  prup- 
erly  submitted  to  the  jury. 

[See  generally  Ann.  Cas.  1913C  568.] 

Damaeea  -^  Oauae  of  tnjnry  —  B«rdea 
of  ^Proof. 

In  an  action  for  personal  injtPries,  plaintiff, 
to  sustain  the  burden  resting  upon  htm,  must 
introduce  testimony  making  it  more  probable 
that  the  conditions  on  acooiutt.  ol  which  a 
recovery  is  sought  were  caused  bj  the  acci- 
dent than.tha.t  they  were  due  to  some  other 
cause.  ... 

Hnstiaiid.  aaid  Wife  —  Injury  to  Wife  * 
HeooVery  for  Xtomm  6t  Conaortinm. 

A  husband  cannot  recover  against  a  person 
respoiisible  for  injuries  to  his  wife  for  the 
loss  of'- the  undefined  infiuei^ce 'of  iftie  wife  io 
the  family  relation  and  the  pleasure  of  the 
relationship  or  for  thfe  loss  of  ^'oansortium,*' 
defined  as  a  person's  affection,  society,  or 
aid,  or  the  right  to  the  conju|^l  lellovship  of 
the  wife  and  tp  her  company,  oo-operation, 
and  aid  in  every  conju^t  relation. 

[See  note  k\.  end  of  this  csLse.j 

Rii^t  off  Wife  to  Stae  ^f or  lajnriea. 

A  Wife  may  sue  if  or  injurfes  to  her  person 
without  joining  her  husband  as  f>la!ntiff. 

Reoo^ry  by  RnaliaiUI'for  £dia  of  Serr- 
'  ioea4 

While  the  Legisiatui^  has  relieved  mar- 
ried women  of  Certain  .disabilities  and  hss 
denied  to  the  husband  th«  ifight  to  her  earn- 
ings and  the  profits  o^,  aoy  business  she  mtT 
carry  pn,  it  has  npt  put  her  dpmestic  duties 
and  labor  performed  in  and  about'  her  homt* 
for  hei*  family  upon  a  pecuniary  basis,  nor 
classified  such  duties  as  services,  nor  permit- 
ted her  to  recover  for  the  loss  of  ability  to  per- 
form, them,  and  the* husband  may  raeover  the 
pecuniary  value  of  a  service  habitually  ren- 
dered by  the  wife  which  he  ha^: lost  on  account 
of  her  injuries. 

Error  to  Circidti  (Dtfurt,  Bay  count?: 
Collins,  Judge. 


-..; .  "I     .      'V.  .'f}\     t 
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•  Actloii'fW  dhb6;g^s.'  Edmtmd  Jiair,  plain- 
tiff, and  Seitner  Dry  'Goods  A>mpany,  defend- 
ant.  Judgment  fpr  plaintiff.  .Defendant 
brings  error.     Revebskd, 

[306]  It  is  the  claim  o(  plaintiff'  that 
because  of  the  negligence  of  defendant  his 
wife  sustained  personal  injuries.  He  sued  to 
recover  damages  for,  his  fesfilting  injury.  In 
his  declaration  .he  describes  her  injuries  as— 

"Injuries  to  her  back,  spine,  digestive 
organs,  intestines,  kidneys,  and  bladdor  and 
to  her  uterus,  and  its  organs,  resulting  in  ap- 
pendicitis and  a  displacement  of  such  uterus 
and  its  said  orgaps,  all  occasioning  nervoui^- 
nesB,  sleeplessness,  los^.of  consciousness,  and 
sexual  power,  dizziness,  and  fainting  spelM." 

As  a  result,  lie  says: 

"Plaintiff  has  been  .compelled  to  lay  out 
and  expend  large  sums  of  money,  for  meiiii*;*! 
and   surgical    care  ^nd   att^ntion^   medicine, 
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care,  and  nuriiiing  in  an  enclcavor  to  cure  hlerr 
of  sucli  injuries,  hindrance,  and  incapacitgr 
and  to  restore  such  sexual  power  and  con- 
sortfum,  and  it  will  always  continue  to  be 
necesAary  for  him  to  expend  large  sums  of 
money  for  medical  and  surgical  treatment, 
care,  and  nursing  that  would  have  been  whol- 
ly unnecessary  to  expend  had  she  not  received 
said  injuries  and  been  hindered  and  incapaci- 
tated as  aforesaid,  and  by  reason  of  such  in- 
juries he  has  lobt  the  value  of  her  earning 
capacity,  services,  4ind  consortium  and  the 
large  sums  which  she  otherwise  would  have 
been  able  to  earn  for  and  save  to  him  in  and 
about  her  duties  as  sueh  housekeeper,  and 
in  and  about  similar  labor,  and  in  the  futui^e 
he  will  continue  to  lose  large  sums  from  her 
said  earning  capacity  being  so  impaired  and 
by  reason  thereof  and  the  several  losses  so 
sustained  by  him,  including  the  value -of  sueh 
services  and  consortium." 

Testimony  introduced  on  the  ]f>art  of  plain- 
tiff  tended  to  prore  that  upon  an  occasion 
In  April,  1912,  when  his  wife,  accompanied 
by  two  daughters,  was  shopping  in  defend- 
ant's store,  thev  und6rto6k  t^  us*  the  eleva- 
tor,  in  stepping  into  which,  at  the  invitation 
of  an  employee,  she  fell  because  the  ttoor 
of  the  elevator  was  belew  the  level  of  the 
floor  of  the  store,  a  condition  of  things  which 
on  acconnt  of  semi-darknesd  [307]  in  th^  ele- 
vator and  the  invitation  aforesaid  she*  did  ndt 
discover.  Issti^s  of  fact  were  raised  by  the 
testimony  about  the  negligence  of  defendant, 
the  negfigence  of  the  wife,  and  the  ■  nature 
find  effects  of  the  injuries  she  sustained  and, 
connected  with  the  last,  her  previous  physical 
condition.  These  issues,  and'  others  c^nieem- 
ing  the  result  to  plaintiff,  were  submitted  to 
a  jury,  and  a  verdict  for  $1,550.40  was  re- 
turned. Judgment  was  entered  on  the  -ver- 
dict, and  a  new  trial  was  refused. 

Over  objection  that  it  did  not  tend  to 
establish  a  basis  for  estimating  plaintiff's 
damages;  the  plaintiff's  wife  was  permitted 
to  testify  as  follows: 

"Q.  Prior  to  your  injury  what  was  your 
relation  with  your  liusband  with  reference  to 
the  relation  between  a  wife  and  husband  on 
occasions  ? 

"A.  I  was  perfectly  well  on  that  occasion. 

**Q.  Had  there  ever  been  anything  that  in- 
terfered physically  with  the  acts  of  inter- 
course between  a  wife  and  husband? 

"A.  No,  sir." 

A  physician  was  permitted  over  objection 
to  answer  this  question: 

^'Q.  Puring  that  time  what  was  her.  capaci- 
ty as  to  discsharging  the  functions  of  a  Wife 
so  far  as  intercourse  with  a  husband  is.  eon- 
cemed?. 

"A.  I  would  not  think  that  would  be  pos- 
sible." 
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Other  medical  testimony  upon  the  subject 
was  admitted,  and  the  plaintiff  on.  direct  ex- 
amination gave  the  following: 

"Q.  Is  the  companiona-bility,  the.  sociability 
in  your  hone  the  same  now  that  it  Was 
before  her  injury? 

''A.  No;  sir,  it  is  not.    It  is  less." 

On  cross-examination,  he  testified: 

''Q.  What  do  you  mean  by  less?  Your  wife 
ia  there   all   the  iime   as   before? 

"A.  She  is  there,  yes. 

''Q.  Then  why  is  her  companionship  less 
than  it  [308]  was  before  if  she  is  there 
with  you  as  much  as  ever;  you  can  talk'  and 
visit  with  her,  associate  with  her  just  as  well 
now  as  before,  can  you  not? 

"A.  Sometimes,  ■  not  all  the  time;  The 
woman  is  in  pain  all  the  time,  and  when  •» 
person  is  in  pain  they  don't  feel  much  like 
talking  and  laughing  and  joking,  nor  any- 
thing of  that  kind.  They  feel  mere  like  goii^ 
and  hiding  themselves '  sometimes. 

'*Q.  Then*  dees  it  simmer  down  to  this,  that 
she  is  not  at  times  in  as  cheerful  a  mood  or 
condition  now  as  she  used  to 'be?'' 

"A.  No,  sir. 

'Q.  Is  that  what  you  complain  of?      '    - 
■A.  Yes,  air. 

'Q.  Is  there  anything  else  in  that  connec- 
tion that. you  complain  of? 

'*A.  No,   not  in  j»articular." 

The  jury  was  instructed:        •     - 

"By  oondortium  as  used  by  bm  is  meant*  the 
right  of  plaintiff  as  husband  to  the  IcHow- 
ehip-of'his  wife,  to  her  company,  oo-opera- 
tibn,  and  aid  in  every  marriage  relationship 
that  ordinarily  arises  and  exiSfts  as  between 
husband'  and  wife,  including  the  care  ^f  his 
home,  atl^ntion  to  household  affairs,  and  sudi 
other  reasonable  discharge  of  ordinary  domes- 
tic duties  as  she 'was  accustomed  to  render 
him  as  hie  wife,  and  as  is  usual  as  between 
husband  and  wife  situate  as  they  were." 

Also,  in  stating  for  what  injuries  plaintifTs 
damages  should  be  determined: 

"Third,  for  any  and  all  loss  'sustained  by 
plaintiff,  if.  any,  by  the  impairment  of  her 
ability  and  power  to  render  siioh  domestic 
services  and  perform  such  work  as  she^  as 
his  wife,  was  accustomed  to  render  to  plain- 
tiff in  his  household  prior  to  sueh  injuries, 
including  such  loss  of  consortium  as  I  have 
explained,  and  such  of  said  services  as  she 
Would  have  continued  to  render  but  for  these 
injuries,  and  in  determining  the  amount 
which  you  will  allow  plaintiff,  if  any,  under 
this  third  subdivision  you  will  deduct  there- 
from such  sum  as  you  may  allow  the  plain- 
tiff, if  any,  for  any  and  all  expenditures  for 
help  in  his  home  for-  [309]  which  you  may' 
have  made  him  an  allowance  under  the  second 
subdivision  last  above." 

The  contributory  negligence  of"  plaintifTi' 
wife  is  established,  it  ta  claimed,  ais  matter  of 
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laW)  lor  which  reason  the  court  ehould  have 
directed  a  verdict  and,  failing  this,  should 
have  granted  a  new  trial.  The  results  of  the 
injury  to  plaintiff's  wife  claimed  by  the  plain- 
tiff are  not,  it  is  said,  made  out;  they  are 
plainly  conjectural. 

In  plaintiff's  bill  of  the  particulars  of  his 
damages  is  an  item  for — 

^'Expenses  in  connection  with  medical  and 
surgical  care  and  attention,  -  medicine^  care, 
and  nursing  of  Louise  Blair,  wife  of  plaintiff, 
heretofore  incurred  and  to  be  hereafter  in- 
curred, $500,"  and  one  for  "loss  of  consortium 
of  Lbuise  Blair,  as  wife^  heretofore  incurred 
and  to  be  hereafter  incurred  $2,000." 

These,  with  a  claim  of  $2,500  for  lose  of 
her  earning  capacity: and  services  as  wife, 
make  up  the  $5,000  demand,  to  recover  which 
the  suit  is  brought.    . 

The  testimony  of  the  plaintiff  tended  to 
prove  that  as  she  stepped  into  the  elevator 
she  fell,  striking  with  the  lower  part  of  her 
abdomen  a  stool  which  was  in  the  elevator, 
causing  a  displacement  of  the  uterus  and  a 
condition  which  developed  appendicitis.  A 
surgical  operation  was  resorted  to  Some  2^ 
months  after  the  injury  was  reoeived,  the  "cost 
of  which  is  an  item  of  plaintiff's  demand. 
Whether  this  operation  was  made  necessary 
by  the  injuries  received  by  plaintiff's  wile 
in  defendant's  store,  or  whedierher  condition, 
relieved  or  attempted  to  be  relieved  l^  tlie 
surgical  operation,  was  of  long  standing  and 
due  to  other*  cliuaes,  Was*  a  subject  which,  re- 
ceived considerable  atention  at  the  trial.  Up- 
on this  subject  the  defendant  preferred  the 
following  request,  which  was  refused : 

"Then  is  no  evidenee -tending  to  show  that 
th^e  was  anything  wrong. with  any  of  Mrs. 
Blair's  organs  excepting  ■  the  appendix  aad 
uterus,  and  there  is  no  {310]  evidettce  tend- 
ing to  show  that  her  appendix  and  uterus 
were  injured  by  the  fall  which  it. is  claimed 
in  this  case  she  sustained  in  defendant's-  ele- 
vator, and  there  is  no  evidence  tending  ito 
show  that  the  surgical  operation  performed 
by  Dr.  BaUard  became  necessary  because  of 
any  injury  sustained  by  her  in  the  aocident 
complained  of,  and  therefore  the  plaintiff  is 
not  entitled  to  recovev,,  and  I  charge  you  to 
render  a  verdict  in  favor  of  the  defend^mt." 

Defendant  offered  in  evidence  rthe  flies  and 
records  in  the  suit  of  Louise  Blair  (plaintiff's 
wife)  against  this  defendant,  in  which  she  re- 
covered $1,000  damages  lor  the  injury  in 
question  here,  which  judgment  was  paid. 
They  were  excluded*  They  show  that  in  that 
suit  she  alleged  as  damages  expenses  for  medi- 
cal and  surgical  care,  medicine,  and  nursing 
already  incurred  Knd  to  be  incurred,  and  lo^s 
of  earning  capacity,  and  large  •  sums  which 
she  would  have  beeii  able 'to  earn  as  house- 
keeper, etc  The  right  of  the: husband  in  a 
case  of  this  nature  to  recover  damages  for 


the  loss  of  the  serviees  «ol  bis  wife  was  and 
is  questioned. 

(  r 

Stoddard  d  McMUUm  lot  plaintiff  ia  error. 
DeFoe,  Hall  d  Converse  for  diefendant  in 
error. 

OeT&AsunEB,  J»  {afUr  stating  the  /a^to).— 
In  the  brief  for  :  appellant  argument  is  ad- 
dressed to  tiie  alleged'  positive  oharaeter  of 
the  evidence  establishing  the  n^ligence  of 
plaintiff's  wife,  the  uncertainty  ol  the  evidence 
to  establish  the  in  juiries  claimed  to  have  been 
received  by  her,  the  rulings  ol  the  court  and 
the  charge  upon  the  subject  of  plaintilTs 
loss. of  consortluqi^  th^  alleged  excessive  re- 
oovwy,  and  .the  verdict  of  the  jury  which  is, 
it.  is  claimed,  opposed  .to  the  weight  of  evi- 
denosr  Tkese  are  the  subjects  of  principal 
discussion  and  wiU  be  considered. 

1.  It  is  not  clear  whether  plaintiff's  wife 
did  or  did  not  exercise  a  proper  degree  of 
care  .in  entering-  the  elevator  under  the  cir- 
cumstaiices  she  say».  existed  there.  The  qnci- 
tion  wsji  for  the. jury, 
.  ,^,  The  nature  and  extent  of  the  injuries 
sustained  [311 J  by .  plaintiff's  wife  are  us- 
certain.  The.  opinions  of  the  medical  men  go 
no  further  than  tbis:  that  her  condition  at 
the  time  id  the  pperation  and  before  and  after 
it  is  not  in  doubt  and,  ^ith  certain  exeep* 
tlpqSir  might  have  been  the  result  of  the  in- 
jury^- These  witnesses  relate  also  other 
causes  for  such  a  condition  as  existed,  and 
it  is  plaintiff's  claim  that  by  his  testimonr 
he,  has  eliminated  these  other  possible  eau8€« 
from  .  oQip^deration»  iqr  >¥hich  reason  Uie 
pri»ximate  cause  of  her  condition  is  not  con- 
jectural. On  the  othier  hand,  it  is  the  con- 
tention .of  defendant  that,  the  testimony  is 
equally  convincing. th|it  her  troubles,  relieved 
by  the  surgeons,  w^re  of  long  standing.  It  is 
very  doubtful  whether,  .fBxercising  themseKes 
wholly  outside  the^.  domain  of  conjecture  and 
wholly  within  that  of  proper  and  rcasonablv 
deduction  from  such  testimony  as  they  be- 
lieved, the  jury  could  have  reached  either 
material  conclusion.  As  was  true  in  Farrell 
V.  Haze,^  lot  Micb.  374,  391,  392,  122  N.  W. 
197,  a  final  condition  of  the  patient  was 
made  certain  by  .expert  testimony.  In  the 
Farrell  case  it  was  admitted  that  the  cause  of 
the  condition  was  matter  for  expert  deter- 
mination. In  the  case  at  bar  the  accident 
(in  the  "Farfell  case  the  treatment)  might 
have  produced  the  known  condition.  But  in 
this,  as  in  that  case,  the  testimony  seems  to 
fall  short  of  showing  that  it  is  more  probable 
the  conditions,  relieved  by  the  surgical  opera- 
don,  w«re  caused  by  the  accident.  8o  much 
plaintiff  was  bound  to  prove;  Otherwise  re- 
covery depends  upon  attributing  to  ^  pariieo- 
lar  cause-  an  injury  which  may  as-  well  be 
attributed  to  another  cause. 
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S.  Consortium  has  been. defined  as  the  p^-; 
aon's.  afTection,  aooietyv  or  aid;  the  right  to 
the  oonjugal  fellowship  of  the  wife,  to  her 
cpmpany,  c^-operaiiofTi,  and  aid  in  every  con- 
jugal relation.  8  €yc.  p.  &14.  See  Jacobsen- 
V.  Siddal,  12  Ore.  284,  7  Pac.  108,  53  [312] 
Am.  Rep»  360>  21  Cyc.  p.  1525  j  ^puvier'a  Law 
Diet.  p.  402.    . 

'*The  right  of  consortium  is  a  right  grow- 
ing out  of  the  marital  relation,  which  the 
husband  and  wife  have,  respectivekir,  to  enr 
joy  .the,  9oeie^.an4.  eompanio|iBlup  and  affec- 
tion of.  eauBih  other  in  •  theix  life  together.*' 
FenefE  v.  New  York  Cent.,  etc.  R.  Co,  203 
Mass.  278,  $9  N.  E.  436,  133  Am.  St.  Rep. 
291,  24  I^.R.A.<.N.S.)    1024, 

"Per  quo^  conaortiijum  amiait"  (by  which 
he  has  lost  the  oompanionshlp)  was  the 
phrase  used,  wh^n  at  the  oommon  law  plain- 
tiff declared  for  any  bodily  injury  done  to 
his  wife  by.  a  third  person.'  3  Blaekstone 
Commentaries,  p.  140. ,  Appellant  says : . 

"We  insist  that  for-  loss  or  diminution  of 
his  wife's  'marriage  fellowship,'  of  her  *com- 
pany  and  co-operation/  that  even  if  her 
society  and  companionship  is  less  satisfactory 
than  formerly^  that  in  his  association  and 
intercourse  with  her  he  finds  less  comfort, 
pleasure^,  or  happiness,  all  of  which  are 
matters  of  sentiment  effecting  the  mind  and 
heart.  an4  not  the  pocket,  he  eannot  recover 
damages  therefor.  In  this  case  no  evil 
motive  or  iprilful  misconduct  on  the  part  oi 
the  defendant  is  claimed.  .  .  .  This  is 
unlike  an  action  .on  the  case  for  seduction^ 
or  alienation  of  the  wife's  affections,  which, 
stand  upon  peculiar  reasons.'' 

At  common  law  whe^  a  married  woman 
was  injured  in  her  person  she  was  joined  with 
her  husband  in  an,  act  ion  for  the  injury,  and 
in  sti«h  -action  nothing  oowld  be  recovered  for 
loss  of,, her  services  pr  for  the  expenses  to 
which  the  husband  had  been,  put  in  taking 
care  of  and  curing  her.  There  was  no  aHlow- 
ance  for  her  loss  of  ability  to  earn  .wages, 
render  services  and  be  helpful  to  others,  be- 
cause Uiese  elements  of  damage,  so  far  as 
recoverable  at  all,  belonged  to  the  husband. 
For  such  Ipss  of  services  and  such  expenses 
the  husband  .  alone  could  sue.  1  Chitty,  PI. 
p.  84,  The  common  law  gave;  the  hu^tuind 
the  right  to  the  labor,  services,  and  earnings 
of  his  wife* 

[313]  It  is  not  now  an  answer  to  the  wife's 
suit  to  recover  damages  for  injuries  to  her 
person  that  her  husband,  is  not  joined  as 
plaintiff.  The  legislature  has  relieved  her 
of  certain  disabilities,  so  H;aUed  and  has 
denied  to  her  husband  the  right  to  her  eam- 
iugs  and  the  pr^ifits  ol  any  business  she  may 
carry  on.  It  has  not,  however,  put  her 
domestic  duties  and.  labor,  performed  in  and 
about  her  home :  for  her  family,  upon  a 
pecuniary  >  basis, '  nor  meant  to- classify  such 
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duties  as  services,  nor  to  permit  her  to 
recover  damages  for  loss  of  ability  to  pei'form 
them.  Gregory  Oakland  Motor  Car  Co.  181. 
Mich.  101,  147  N.  W.  614.  Where  there  is 
no  intentional  wrong,  the  ordinary  rule  of 
damages  in  every  case  goes  no  further  than 
to  allow  pecuniary  compensation  for  the 
impairment  or.  injury  directly  done.  If  a 
husband  is  injured  and  recovers  his  damages, 
his  wife  cannot  usually  recover  damages.  The 
husband  has  usually,  as  a  result  of  his  ac- 
tion, been  compensated  for  his  pain  and  suf- 
fering, past  and  future,  for  loss  of  time,  for 
diminution  of  capacity  to  earn  money.  The 
minor  children  of  an  injured  father  and  those 
of  an  injured  mother  jas^j  suffer  on  account 
of  the  injury,  but  it  has  never  been  considered 
that  they  hi^d  an  action  therefor.  The  neg-, 
ligent  defendant  is  supposed  to  have  made 
full  pecuniary  compensation  to  the  injured 
parent.  Their  loss  is  regarded  not  as  direct, 
but  consequential  and  remote. 

If  a  husband  may  recover  for  the  loss  of 
consortium  resulting  from  physical  injury  to 
the  wife  .occasioned  by  negligent  conduct  of. 
the  defendant,  the  wife  may  recover  for  loss 
of.  consortium  of  the  husband  under  similar 
conditions.  The  right  affected,  if.  it  may  be 
propierly  called  a  right,  is  mutual.  Ko  rea- 
soning will  now  support  a  recovery  by  one 
which  will  deny  it  to  the  other  spouse. 
.  "No  case.hss  been  brought  to  our  attention, 
and  after  an  extended  examination  we  have 
foui^d  none,  [314]  in  which  an  action  for  a 
loss  of  Gjonsortium  alone  has  been  maintained 
merely  because  of  an  injury  to  the  person  of 
the  other  spouse,  for  which  the  other  has 
recovered,  or  is  entitled  to  recover,  full  com- 
pensation in  his  owp-  ivune,  when  the  only 
effect  upon  the  plaintiff's  right  of  consortium 
is'ttiat^  '^rovgh'  the  physical  ori&nental.  dlsi 
ability  of  th\B  dther,  the  oonipanlonship » is 
less  sattsfactbry  'an^  vuluaWe^  than  •  before 
the  injury."  Teneff  V.  JTew  tork  C^'nt*.  ett.,'R. 
Co.  203  Mass.  278,  280,  89  N.  E.  436,  437, 
24  L.R.A.(N.S.)   1024,  133  Am.  St.  Rep*  291. 

If  plaintiff  has  in  fact,  on  account  of  his 
wife's  injury,  lost  a  service  which  she  habit- 
ually rendered,  then,  as  service,  and  accord- 
ing to  the. pecuniary  value  of  it,  he  ought  to 
be  permitteid  to  recover.  .Recovery  should  be 
according  to  the  fact.  For  loss  of  consortium, 
of  the  undefined  and  indefinable  influence  of 
either  spouse  in  the  family  relation,  and  the 
pleasure  of  the  relationship,  neither  may  re- 
cover. The  Massachusetts  decision  in  Kelley 
V.  New  York,,  etc.  R.  Co.  168  Mass.  308,  4Q 
N.  E.  1063,  38  L.R.A.  631,  fiO  Am.  St.  Rep. 
397,  relied  upon  in  Gregory  v.  Oakland  Motor 
Car  Co.  supra,  and  often  cited  in  text*book8 
^nd  opinions  of  judges  has  been  distinctly 
ov«rniled  as  to  the  point  now  being  con.- 
sidered.  Feneff  v.  New  York  Cent.  etc.  R. 
Co.  supra;  .Bolger  v.  Boston  El.  R.  Co.  205 
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Mass.  420,  91  N.  E.  389.  While  our  own 
former  decisions  do  not  distinctly  rule  the 
point,  still  Bowdle  v.  Detroit  St.  R.  CJo.  103 
Afich.  272,  61  X.  W.'  529,  50  Am.  St.  Rep. 
366,  is  plainly  not  opposed  to  it.  Nor  do  I 
think  Gregory  v.  Oakland  Motor  Car  Co. 
wrongly  decided;  no  specific  claim  having 
been  made  that  the  damages  w'ere  excessive, 
and  the  objection  being  that  the  husband 
could  not  recover  at  all  for  loss  of  services 
of  his  wife.  As  to  the  elements  which  may 
be  considered  by  a  jury  in  fixing  the  pecu- 
niary loss  of  the  husband,  the  charge  de- 
livered in  that  case  was  in  some  respects 
opposed  to  the  conclusion  I  have  reached  (al- 
though to  that  portion  of  the  charge  no 
objection  appears  to  hat-e  been  made),  and 
some  of '  [315]  the  decisions  of  other  courts 
quoted  with  approval  permit  a  jury  to  con- 
sider what  I  now  think  they  should  not  be 
permitted  to  consider  in  estimating  the  raltie 
of  the  wife's  services. 

The  testimony  referred  to  slionld  not  have 
been  received,  the  court  erred  in  his  instruc- 
tions upon  the  subject  of  loss  of  consortium, 
and,  more  doubtful,  but  nevertheless  tangible, 
plaintiff  did  not  fairly  sustain  the  burden  of 
proving  that  the  probable  cause  of  the  wife's 
injuries,  relieved  by  a  surgical  operation  ait 
the  cost  of  the  husband,  was  the  injury  for 
which  defendant  was  held  responsible. 

The  judgment  is  reversed  and  a  new  trial 
granted. 

Brooke,'  C.  J.,  ind  McAlvay,  Kuhn,  Stone, 
Moore,  and  Steere,  JJ.,  concurred.  Bird,  J.,' 
did  not  tnt. 


KOTB.     • 

...  "• ,         '  • 

mglit  of  >  H»aWmd  to  ReaoTMP  fo|p  L«mi 

of   CottMivtlviiL   in   ^Atioa    f^r   Por^ 

•oipal  iBJuriM  to  Wife  whoro  Statu  to 

.  Giires  Wife  Blight  of  Action  for  Suck 

Injuries. 

It.iis  the  purpdse  of  this  note  to  rcvii?^^'  the 
recent  cases  discussing  the  right  of  a  husband 
to  recover  for  loss  of  consortium  in  an  action 
for  personal  injuries  to  his  wife,'  where  thfe 
statute  gives  the  wife  the  right  to- recover  for 
such  injuries.  The  earlier  cas^s  on  this  ques- 
tion are  collected  iti  the  note  to  Marri  v. 
Stamford  St.  R.  Co.  Ann.  Cas.  1912B  1120. 

The  rule  prevailing  in  the  majority  of  juris- 
dictions is  that  the  statutes  generally  known 
as  the  married  women's  property  acts  atl* 
thorizing  a'  married  woman  to  sue  for  per- 
sonal injuries  in  her'  own  name  without  join- 
ing her  husband,  and  mAkiitg  the  amount 
recoverable  her  separate  property,  do  not 
deprive  the  husbiand  of  his  common-law  right 
to  sue  for  ttie  loss  of  the  services,  sbc^iety, 
and  companionship  of  his  wife  resulting  from 
her  personal  injuries.    The  Little  Silver,  18d 


Fed.  960;  Little  Rock  Gas,  etc.  Co.  ▼.  Cop- 
pedge,  116  Ark.  334,  172  S.  W.  885;  Twedell 
V.  St.  Joseph,  167  Mo.  App.  547,  152  S.  W. 
432;  Reeves  v.  .Lut£,  179  Mo.  App.  61,  1«2 
S.  W.  280;  Garrison  v.  Sun  Printing,  etc. 
Assoc.  207  N.  Y.  1,  100  N.  E.  430,  affirming 
150  App.  Div.  689,  135  N.  Y.  S.  721,  which 
affirmed  74  Misc.  622,  134  N.  Y.  S.  670; 
Chattanooga  v.  Carter,  132  Tenn.  609,  179  ij. 
W.  127 ;  Baer  v.  Hepfinger,  152  Wis.  558,  140 
X.  W.  345.  See  also  Moody  v.  Southern  Pae, 
R.  Co.  167  Cal.  786,  141  Pac.  388;  Indianapc 
lis,  etc.  Rapid  ■  Transit  Co.  v.  Reeder,  51  Ind. 
App.  538,  100  N.  E.  101 ;  P.  B.  Arnold  Co.  t. 
Buchanan  (Tnd.)  Ill  X.  £.  204;  Lane  ▼. 
Steiniger  (la.)  166  N.  W.  375;  Shield  v.  F. 
Johnson,  etc.  Co.  132  Iji.  773,  61  So.  787; 
Stout  V.  Kansas  City  Terminal  H.  Co.  172  Mo. 
App.  113,  157  8.  W.  1019;  Bruce  r.  United 
Rys.  Co.  176  Mo.  App.  568,  158  8.  W.  102: 
South  V.  West  Windsor  Tp.  82  N.  J.  L.  262, 
82  Atl.  862;  Warth  v.  Jackson  Goanty  Cu 
71  W.  Va.  184,  7«  S.  E.  420.  Compare 
S&vage  V.  New  York,  etc.  Steamship  Co.  185 
Fed.  778,  107  C.  C.  A.  648.  In  Garrison  v. 
Sun  Printing,  etc.  Assoc.  207  X.  Y.  1.  100 
N:  E.  430,  the  rule  ^as  followed  in  an  actioii 
by  a  husband  for  danftages  for  the  illness  of 
his  wife  caused  by  th^  publication  of  words, 
Ifheloub  per  fie^  reflecting  on  her  character. 
The  court  said:  **The  question  16  presented 
whether  a  husband  nliiy  recover  for  loM  of 
services  of  his  ^t'ife  caused  by  her  sicknevs 
resulting  from  mental  dietreBs  which  in  turn 
was  caused  by  the  defendant's  Willful  and 
malicious  (Publication  eonoerning  her  of  de- 
famatory words  acrtidnable  per  se.  .  .  . 
Reaching    th>?    coftcl«ision     .  that   the 

wife'  might  have  recovered  damages  for  the 
mentall  distress  alid  physieal  sufferings  eauMd 
by'  the  pubtlcation*  «f ;- defendant's  liM,  it 
follows  that  plaiivtiff  •  as  her  husband  nuiy 
teaintain  thi^  al^tion  ifc/r  lo^s  of  society  and 
services.  We  ha^  a  right  to  these.'  The  serr- 
ices  Were"  pre^drtibly  of  peetiniflry  value  to 
hitti  and'  any  wrong  by  whic^i  he  was  de- 
prive thereof  w*s  a  Wrong  done  to  his  righti 
a^d  intere^  for  Which  he  may  recover  dam- 
ages." In  Chattanooga  v.  Garter,  132  Tenn. 
^9,  179  S.  W.  127,  a  recovery  wias  had  by  t 
httsband  fOr  the  loss  of  the  services  of  hi« 
wife  by  reason  of  personal  injuries  sustained 
by  her.  Referring  to  a  statute  removing  the 
disabilities  of  coverture,  the  court  in  mw- 
taining  the  judgment  said:  'The  act  in 
question  does  not  afl\ect  the  legal  rights  and 
dnties  of  that  relationship  further  than  to 
emancipate  the  wife  from  her  diSabiKties  thit 
attached  to  the  relationship.  Embraced  io 
these  disabilities  are  her  ineapacity  to  act 
for  herself  with  .reSp«ot  to  her  prop- 
erty, to  make  >  contracts,  to  bind  herself 
personally,  to-  sue  and  be  sued.  In  fact, 
the   wife   was   placed-  on    that    footing  en- 
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juy«^  ify  the  )ittBb»Tid  Us  to  the  right  ta 
hold,  manage/  control,  use,  enjoy,  and  dispose 
of  all  propi*rty;  to  make  any  contract  in  ref- 
erence to  it  and  to  sue  and  be  sued.  The  act 
d4M*0  not  depviy«  efther  the  husband  of  wife 
of  the  conjugal  relationship,  with  its 'duties 
and  vighta.  >li  resultl^  that  there*  was  no 
error  in  the  action  of  the  Court  of  Ciril 
Appeals  in  sustaining  the  judgmient  in  favor 
of  the  hilsbttnd;  and  it  is' affirmed."  ' 

In  Aldbiima  a  statute  which  requires  the 
wife  to  «dfe  alone  for  torts  agaiAst "her  person 
or  reputation,  is  held  not  to  emancfipat'e  her 
from  hcr'house'hold  duties  or*  to  d^jirlve-  the 
husband  of  the  right  to  recover"  for  the  16sa 
of  her  dom<5fitic  servieeA  and  society.  Peo- 
ple's Home  Tel^hone  Co.  v.  CockrUMf,  T8S 
Ala.  547,  62  So.  86,  therein  it  was  said: 
"While  the  pi-eseht  statute  re^ult^s  the  wife 
to  sue  alone-  fof  torts  against  her  person  or 
reputation^  thia  court  has' held  that  this  stat- 
ute doeb  riot  emancipate  hei  ftroin  her  house- 
hold dutiifi  or  deprive  the  husband"  of  the 
right  to  her  domestic  service  aAd  society,  or 
i-elieTC  hinf  of  ihe  duty 'of  providing 'for  her 
*in  sickne^  and  in  health.'  .  .  .  '  The  hus- 
l/and  *nmy  n6t  iue  for  the  injury  itself,*  but 
has  A  right  of  action  '.  ■'.  .  for  th^  Ioas 
and  damage  he  has  siistMned  as  a  proximate 
result  of  tli<*  rnjuiy  done  to  the  "wife." 

In  so^e  JnrisdiettbriB'the  rulef  obtain^  thkt 
the  statutes'  relating  to  the  •  status  of  mafried* 
women  have 'ad  altei-ed  the  lilarilal  relallxm 
as  to  defpriVe' the  husband  of  his  comtnori-law' 
right  to  irecovtt-.  In  the  das6  of  ^drg6hal  in- 
juries to' the  wiffe  by"  a'thfrd  person,  fdr  the 
losg  of  '<iori6ortiuin.  '  Whitcbnib  v. '  ^N'ew  -Vof-k, 
etc.  "RJXo,  21f)  Mass.  440,  102  N*.  fe.  WJ3, 
folVmtiiig  B^ger  V: '  Boston  El.  R.'  K%.  205 
Mass.  420,  91  K  E.  3f8».  See  also  6ean 
V.  Pbrtian'd,  lk)9  Me.  46t,  84  Atl.  081.  And 
see  the  reported  case."  Compare  McCauley  t- 
Detroit  United  Ry.  167  Mich.  297,  ns' N:  VV. 
11;  Gregory  v.  Oakland  Motor  Car  Co.  181 
Mich.  101,  147  'N.  W.  614.  The  cfefte  last 
cited  apparently  fiupp6rt6  the  tnajority  rule 
and  one  of  this  decisfon's  relied  on'  in  that 
case  is  Kelley  v.  Kew  York,  etc.  R.  Co.  108 
Mass.  SO^,  '4Vn.  E.  1063;  60  Am.  St.  Rep". 
397,  38  L.R.A!  631',  wtiich,  as  the  repotted 
case  points  tfiil  *'hSLi  been  distinctly  overruled 
as  to  the  point  noW  being '  confeidet'ed,"  by* 
the  cases' of  Feneff  v.  "NeV  York  Cent.  etc.  R. 
Co.'20i  Mass.  27fe,  89  K  E.  436,  133  Am. 
St.  Rep.  201,  24  L.RA.fN.S.)  1024;  Bolger 
V,  Boston  El."  R.' Co.  205  Mass.  420,  91  N.  E. 
3^9,  The  reported  ciajse  does  not  hold  that 
the  caHc  oi  Gregory  v.  Oakland.  Motor  Car 
Co^  supra,  waa  wrongly  d^ided'  because  no 
specific  claim  Was  made  in  that'  case  that  the 
damages  were  ifexcessiv'e,  '*the  objection  being 
that  the  husband  coiild  not  recover  at  all 
for  los^  of  services  of  his  wife.''  It  is  also 
said   in  the  reported   case   that  the  charge 


delivered  in  Gregwy  v*  Oaklund  Motor  Car 
Co-,  supra,  as  to  the  elements  which  may  be 
considered  by  a  jury  in  fixing  the  pecuniary 
loss  of  the  husband  was  In  some  respects  op- 
posed to  the  conclusion  reached  in  the  report- 
ed case.  In  Bean  v.  Portland,  l09  Me.  467, 
by  a  husband  to  recover  damages  for  injuries 
sustained  by  hik  wife  in' an  accident,  the  court 
in  <  holding  that  he  was  not  entitled  to  re- 
cover said:  ^There  is  no  legal  foundation 
for-' the  suit  brought  by  the  husband  to 
recover  for  loss  of  his  wife's  services  and  the 
expenses  connected  With  her  injuries  and 
recovery »  and  in  "fact  this  'claim  is  not  urged 
by  counsel  in  argisment.  Charles  A.  Bean 
was  not  present  iett  the  time  "of  the  accident, 
ahd  he  neither  ^received  any  bodily  •  injury* 
nor  ^suffered  damage  in  his  property,'  which 
are  the  statutory  prerequisites  ifor  the  main- 
tenance of  this  form  of  action,  R;  S*  Chap.  23 
sec  76."  . 


V. 


;  POBT.OF  tOnpQldf  AITTHO^TY. 

England-r-Cou;rt  of  .Appeal-r-Jiine  15,   1914. 
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aee  IVeeklj  .E*^i^ea"  —  Ci^aval  La- 
•  borer. " 

Where  an  injured  employer  has  been  for 
over  three  years  employed  as  a  casual  laborer 
by  the  person  in  whose  service  he  was  injured, 
hut  l^as  .during  that  timf  also  worked  casual! v 
for  others,"  his  "average  weekly'  earnings ' 
are  to  be  calculi^ted  on  the  average  of  the 
eamihg^  of  similar'  labbi^fers  in  the  employ- 
ment in  which  he  was  injured,  and  not  by 
aggregating* his  earnings  in  «11  employments. 

[See  note  at  end  of  this  case.]  ,   , 

[892]  Appeal  from  an  award  of  the  judge 
of  the  South wark  Codnty '  Court  sitting  as 
arbitrator  under  the  Workmen's-  Compensa- 
tion Act,  1906.     ' 

On  August  16,  IM 8,  James  Cue,  a^orkman 
employed  by  the  Port  bf  London  Authority, 
met  with  an  accident  ai^ising  out  of  and  in 
thie  course  of  his  employment,  which  resulted" 
in  his'  death.  '  He  \iork6d  as  a  corn  porter, 
and  whilst  discharging  grain  at  the  Com- 
mercial Docks'  fell  into  the  dock  and  was 
drouiied.  His  widow  alid  children  applied 
fbr  300?.  clompensati6n  and  gave  his  earnings 
for  the  last^three  year^  as  averaging  21.  Ss: 
p^r  tv'etk;  The  employers,  the  Port  of  London 
Autlrority,   alleged    [8193]    that' his   earnings 
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in  their  employment  during,  the  tliree  years- 
next  preceding  his  death  amounted  to  1462. 
Is.  2d. 

It  appeared  that  the  deceased  workman  was 
a  casual  labourer  and  had  worked  for  the 
employers  for  three  years,  ..averaging  about 
forty-two  weeks  for  each  year.  During  the 
twelve  months  from.  August  2,  1912,  to  the 
end  of  July,  1913^  he  also  earned  67/.  7a.  lOd. 
as  a  casual  labourer  in  tlie  employment*  of. 
tlie  Cunard  Thompson  Line.  He  was  only 
employed  by  the  employers  whentliere  was  a- 
job  and  a  vacancy,  and  there -was  no  obliga- 
tion on  him- to  work  for  them,  and  no-obliga^ 
tion  on  them  to  employ  him. 

The  employers  Adinitted  liability;  alleged 
tliat  his  average  weekly  wages  earned  wltb> 
them  duriaig .  the  previous,  three  '  years  werei 
las.  9d.i  that  that  sum  multiplied  by  1§6. 
in  acoordance '  with  Sched.  I.  (1.)  (a)  was: 
less  than  1501.;  and  they  paid  150Z.  into- 
Court. 

The  learned  judge  held  that  the  deceased 
had  concurrent  contracts  of  service  with  the 
employers  and  the  Cunard  Thompson  Line; 
his  average  weekly  earnings  were  admitted  to 
be  18s.  9d.  a  week  #ilih^the  former  and  11. 
58.  2d.  with  the  latter,  so  that  during  the 
last,  twelve  months  he  earned  ?|.^34,  Jl^d.  a 
week;  tiiat  amount  ihultipried  by'^lStf  linder 
Sched.  I.  (1.)  (a)  came  to  more  than  3001.; 
therefore  he  airarded  the  appIiearitB  9WL    ' 

The  employers  appealed  on  the  grounds 
that  there  v«K  jtt>  .<K>ncu]*r«At*.  iMlntracts  of 
service  and  that  the  learned  judge  ought  to 
have  assessed  the  compensation  due  to  the 
a^ppHctintff' At  an  .tfrtf6trti<''npt  e:^J€feC^g  f H? 
siim  6f'234I.I  iTe.,' SO«Va**WeefeI 'repfesehting 
the  average  wages  of  a  workman  of  tlie  same 
grade,,  multiplied  by  156. 

t       ••         •       • 

George  Wallace,  JT.C,  and  C.  B.  Sfatriiti 
for  appellants. 

^,   U.   PolloQk,  K,C.,  and   &.  'Uunoa^  .^or. 
respondents^ 

Solicitors  c    BmeBt  QUnthaw;  Berry  Tomp^. 
kins  d  Co.  . ;  : 

.  ...  .,  ,  .■ .  • 

,  [896]    Cozeks-Ha^dx,  M.  B.— This  is  an. 
appeal  which  raises  a  point  as  to  the  princi- 
ple  upon    which    the   earnings  .  of    a ,  oasnal 
porter  employed  by  the  Port  of  London  Au- 
thority ought  to  be  ascertained. 

Now  it  has  .been  my  fate  in  at  least  Uir^e, 
cases,  namely,  Perry  y.  Wright  [1908]  1  K,. 
B.  441;  Snell  v.  Bristol  [1914]  2  IjL  B.  291, 
and  Barnett,  v..  Port  of  London  Authority 
[1913]  2  K.  B.  115,  to  go  at.  sonie  length 
into  w];^at  in  my  view  is  the  true  principle. to 
apply.  Having  listened, to  all  the  arguments, 
in  the  present  case,  I  dp  npt  desire  to  detrapt 
from  or  vary  one  single  se^tenqe  in  any  of 
those  judgments,  but  it  is  right^  having  re- 
gard to  what  we  have  heard  from  Mr.  Pollock, 


that  I  should  say  a  lew  wor^fl-  The  deceased 
man,  who  met  with  his  deatik  by  an  aoeident 
undoubtedly*  arising  out  of  and  in  the  course 
ojf  his  eimployraent,  had  been  emfioyed  casual- 
ly by  theProri  ot  London  Authority  for  about 
forty.-two  we^ks  .iq  each  of  the  three  years 
next  preceding  hiS'  death,  •  that  ia  on  the 
average,  or,-  in  other  words,  he  was  em- 
ployed.  for  parts  o<'126  wec^  during  the 
three  years.  He  was  also  employed  by  an- 
other, ^ippj^g  [^97] .  rQooypany  for  a  consid- 
erable time;jdm{ing-:wmch.-hi9  earned  much 
higher,  Wfige#«.       ... 

The  case .  before  the ,  learned,  county  court 
judge  ivas.put  in  this  way:  The  Port  of 
Lonflon.  Authority  :Said:  "Add. up,, the  actual 
earnii^ss  which  he  has  made  ;  in.,  our  em- 
ploy inent  .4ind  djiyid^  ii  by.  tha  proper  number 
of-  weelR^,  An4i  that  if  ill  be  .the.  right  figure," 
and  theq,(the)r^ul^tted  tq  ^n:  award  for  a 
sum  wllMoh  th^y  .nqw.,f^dmit.to  Jwve  been  in- 
adeq»ate..  Th^  now  fiffer  234{.»  arrived  at 
in  the  .manner  whiph  I  shall. describe. 

The  learnf4..cQU|Miy.. court,  judge  based  his 
judgment  ,an  ^is.  Hq  .s^id  it  was  a  case  of 
concurrevit  contracts^,  ope  with  jthfi  Port  of 
London  .Authority,  another  with  a  shipping 
QQmpai]^ ;  ajsd  that  what  Md  to  be  done  wa» 
thisv.  to  mak|e  a  very  simple  calculation,  to  add 
up  tiie-tpt^J  earnings  nnd^r  tli^se  ooncurrent 
contract,  a^d  that  that  would. give  suflScient 
to  eifititle  ,the.,d$pead^nts  to  the.  msjcimuni 
4gure  under,  the  Ac^.  I^  has  been  scarcely 
contended  here^-in .  f ^  I  am  entitled,  I 
think,  to.  Sf^y  that  it  has  not  been  contended 
— that  the  .cl^isioi^ .  of ,  the  learned  ju4ge  on 
that  ground  ciCn  h^  supported.  ,  It  is  quite 
cleikf  t^ere  were  no  poneurrent  contracts  : 
there  were  successivjB  C9n tracts,  and  the  point 
about  concurrent  eontraets  was.  not  argued 
by  counsel  for  the  .defendafits.  ,X  think,  there- 
fore, that  the  learjD^ed,  judge's  decision  so  far 
as.  it,  was  bs^ed  on  that  ground  cannot  be 
suppor.ted..  Prima  rfaci^,  therefore,  the  case 
onght.  to .  go  <)k>wn  for  a,  new  trial ;  hut  Mr. 
Po^ock.  has  ingeniously  sought  to  raise  this 
point.  He  says,  that,  assuming,  that  it  is  a 
oasusl  contr^c^,  thp.  proviso  in  Sehed  I. 
paragrsph  2  (aj^  has  nothini^  wliateyer  to  do 
with  the  case;,  that  we  have  to  find  on  the 
language  of  the  Act  itself  what  were  the 
ajctual  average,  earnings  of  the  man;  that 
we  can  do  it,  anid  .^hat  we^  .cSrU  only  go  to 
the  proviso  i^  neces^ry.  I  am  not  in  sym- 
pathy .with  that  view.  .  I  can  .see  no  justifica- 
tion for, saying  that  we  are  to. disregard  the 
clear  words  of  the  Act  in  Schjed.  I.  paragraph 
1  (a)  (i.)>  .where  \t  speaks  of  the  weekly 
e^ni;Qgs  under  the  same  employer.  .  I  think 
it  is  altogether  wrong  to  disregard  thoM 
words,  and  to  say  that  we  are  not  called  upon 
to  consider  what  were  his  earnings  under  the 
sam^  employer.  Mr.  Pollock  relied  on  these 
words  of  Sch^d.  .1.  pa.rsgraph  2  (o) :  "aver- 
age weekly  earnings   shall  be   computed  ia 
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[808]  iucli  idaiihet  tjLis  best  calculated  to 
give  the  rate  pdr  "Weak  at  Which  the  work- 
man was  being  reaiuaerated.""  It  is  very 
euriona  draftings  but  I  thSAk  that  means 
that  the  average  weexly  eaminga  shall'  be 
computed  in  the  ttiaftner  which  is  best  cal- 
culated to  giVe  the  rate  per  week  at  which 
the  w<!)Hcman  was  being  remunerated  under 
the  same  employer.  Then  the  proviso  says 
there  may  b^  drfficufties  in  doing  that.  •  Take 
the  case  of  a  "season'*  occupation,  as  it  is 
sometimes  called,  such  as  harvesting,  and  of 
a  man  who  is  in  J  tf red  during  harvesting, 
when  it  is  common  knowledge  that  his  earn- 
ings are  ihtich  higher  than  they  are  during  the 
rest  of  the  year.  That  is  k  case  in  which  we 
cannot  have  regard  to  that  period  as  at  all 
dccisivf*-  or'  siifficierii  to  enable  us  to  arrive 
at  the  rat^  at  Which  he  Was  actually  being 
remunera^eJ','  The  proviso  says :  "Where  by 
reason  of  the  shoVti^ess  of  the  time  during 
which  the  Workman  has  been  in  the  employ- 
ment of  his'  employer,  or  the  casual  nature  of 
the  employment,  Or  the  ternis  o^  the  employ- 
ment, it  is  impracticable  at  the  date  of  the 
accident  to  compute  the  rate  of  remunera- 
tion, regard  may  be  hkd  to  -  the  average 
weekly  amount  which  during  the  twelve 
months  previolus  to  the  accident  was  being 
earned  by*  a  person'  in  the  same  grade  em- 
ployed at  the  teme  Work  by  the  same  employ- 
er, or,  if  there -la  no  person  so  employed,  by  a 
person  i^  the*  same  gfade  employed  In  the 
same  cla^s  of 'employment  and  in  the  same 
district.*'  'Throughout  ii  seems  to*  tde  that 
what  We  hkv^  to  find  as  best  we  can  is  what 
wete  his  weekly,  eartihigs  und^r  the  same  em- 
ployer for  the'pafticfular  peri6d  in  question. 
In  some  cases  that  Is'threte  years:  In  Other 
eases  it  may  ohl^  be  tor  tweWe  months.  This 
rs  a  ^sual  fabomrer;  and  'the  protlso  ex- 
pretely  mentions'  the  casual  Hrbour^.  The 
casual  laboured  Was  held'  to  be  within  the 
old  Act  fn  Lyisotari  v.  Kndwles  [1901}  A.  C. 
79,  Where  a-  mail  waa  olily*  employed  for  a 
few  day«,  but  it' was  qtlife  obvious  "that  in- 
juatiee  was  done  by  the  provisions  of  that 
Act.  Then'thla  iftrahge  t^use  was  put  In; 
I  say  strange,  btit  if  fs'  still  more  strange 
when  W1B  look •  at  'Sched.  I.  paragraph'  2  ( 6 ) , 
becaiise,  having  said  In  Ifie  earlier  part  that 
what  W  have  to  ascerfalA  is  th^  earnings  of 
the  Wdiltthan  iicler'the  same- emi^byer,  the  pro- 
viso (894]  goes'  6ti  to  say  that  if  there  are 
two  concurrent  contracts  we  "are  to  add  up 
the  earnings  under  both'  of  them.  It  is  a 
very  sfVan^e  piece  '6f '  drafting  for  which  I 
have  not  heard  a  Word  of  commendaition  ut- 
tered by  anybody '>  certatnly  no  word'  of  com- 
mendation'hatf  ever  fallen  from  the  Bench. 

The' Arbitrator  has  to 'find  What  the  amount 
of  earnings  under  the  iame  employer  would 
have  b^n  for  the  last  twelve  mdhths;  and  I 
think  this'  also  is  clear:  that  in 'Meases  to 
which   the   proviso   applies   we   cannot   take 


the  average  earnings  of  men  in  the  same  class 
and  disr^ard  the  fact  that  the  particxilar 
workman  in  question  may  be  a  specially  bad 
man,  an  average  man,  or  a  specially  good 
man.  We  have  to  deal  with  the  particular 
grade,  and  there  Is  a  grade  of  these  porters. 
8ome  may  be  better  than  the  average  and 
some  lower  than  the  average.  I  think  with- 
out any  difTerenoe'  of  opinion  in  any  Court  it 
has  always  been  held  that,  acting  under  para- 
graph 2  (a),  the  personal  qualifications  of 
the  man  may  be  considered,  and  that  the  mere 
average  is  not  conclusiv\B  of  the  matter.  Mr. 
Wallace  does  not  dispute  that  as  a  proiK>si- 
tion,  but  he  says  there  is  no  evidence  here 
that  the  deceased  man  was  other  than  an 
average  man;  that  that  being  so»  the  thing 
we  must  have  regard  to  is  what  were  the 
average  wages  of  this  grade;  and  that  the 
average  wages  were  30«.  a  week.  By  his 
amended  notice  of  motion  he  has  offered  to 
accept  an  award  of  2342.  on  that  footing. 
This  is  the  point  on  which  alone  I  have  felt 
any  dignity.  What  we  have  to  a8<iertain 
as  best  we  ci&n  is  what  were  the  average  earn- 
ings or- (Would  have  been  the  average  earnings 
of  thia  man  during  the  prefvious  three  years. 
We  cannot  ascertain  that  in  the  same  way  as 
we  should  where  a  workman  has  been  em- 
ployed for  three  years  under  a  contract  for  so 
many  shillings  a  week.'  The  testwelmve  to 
apply  is  not  What  would  his  earnings  have 
been  in  another  emjiloyment  of  the  same  class^ 
but  what  is  it  reasonable  to* suppose  that  his 
earnings  would  have  been  in  the  previous 
twelve  -months,  and  not  the  three  years. 
What  we  have  to  find  is  not  what  this  man 
could  have  got  ift  th^  whole  market,  but 
what  Would'  have  been  his  average  earntnga 
under  the  same  employer.  It  is  said  that  in 
arriving  at  that  we  ought  to  disregard  the 
fact  that  if  lie' had  gone  elsewhere  he  might 
hcVe  got  [900]  more  than  he  got  at  the  Port 
of  London.  If,  as  is  said,  the  Port  of  London 
Authority  are  fn  tlie'  habit  of  paying  lower 
wages  than  other  employers,  that,  of  course, 
is  a  fact  that  would  be  taken  into  considera- 
tion, but  with  the  evidence  before  us  that  this 
particular  man  when  employed  by  other 
people  did  dim  wa^es  considerably  in  excess 
of  the  average  of  30s.  a  week,  and  having 
regard  to  the  fact  that  the  learned  county 
<x)urt  judge  seems  to  have  disregarded  al- 
together that  Gonsideratk>nj  I  think  that  tlie 
case  Otfght  to  go  back  to-  him  to  be  dealt 
with,  not  on'  the  footing  of  Mr.  Pollock's  con- 
tention, and  not  necessarily  on  the  footing  of 
Mr.  W^allace's  contention,  but  that  he  should 
have  regard  to  the  personal  qualifications  of 
the  man.  He  seems  to  have  disregarded  them 
and  proceeded  on  an  entirely  different  foot- 
ing. ^ 

For  these  reasons  I  think  the  appeal  should 
be  ^aflott'ed,'  and  there  must  be  a  new  trial 
unless  the  parties  can  agree  on  a  figure. 


cftxie.  THIS  vQu^^Nif;  cAa.i9iec.  , 


SwiNFSN  Eadt,  Ij,J,-^1  am  of  the  same 
opinioiL  The  learned  judge  •  in  the  Court  b?- 
low  haa  given  the  applicanta  the  oompeuaatlon 
claimed  upon  the  footing  of  eoncurrejit  i^'pn- 
tracts.  He  aays  that  the  deceased  workman 
had  entered  into  contracts  of  service  both 
with  the  respondents  and  the  Gunard  Thomp- 
son Line  during  the  twelve  .months  Immediate- 
Jy  preceding  his  death.  In.  my  opinion  tJie 
judgment  proceeding  on  that  ground  was  er- 
roneous.. It  is  not  a  case  of  concur  rent,  con- 
tracts of  service. .  Perhaps  these  may  be 
called  sujcoessive  contracts,  because  tecluiicaJl- 
ly,  even  with  casual  employment^  for  the 
time  of  the  actual  employment  there  was  a 
subsisting  contract,  but  it  was  merely  casual 
employment;  that  is  to  say,  there  were  no 
running  contracts  under  which  the  employer 
was  entitled  to  require ,  the  labour  of  the 
workman  or  under  which  the  workman  was 
entitled  to  demand  employmeat.  ftom  th9 
employer..  Sched  I.,  paragraph  2  {b),  is  a 
useful  clause  applying  to  caides.  where  there 
are  strictly  ooacurrent  contracts  of  aervie^; 
where  a  workman  may.  have  contracts  at  the 
same  tim^  running  with  two  or  motre  em- 
ployers daring  ihe  same  week  or  month  or 
whatever  the  period  may  bev  During  part  of 
the  day  or  part  oi  the  week  he^  would  work 
for  one  employer,,  and  during  another  part  of 
the  [901]  day  or  another  part  of  the  week,  as 
the  case  may  be,. he:  would  work  for  another 
employer.  In  that  case  tJie  weekly  earnings 
under  the  two  are  added  ao  aa  to  ascertain 
what  his  learnjings  were,  and  they  are  to  be 
treated  as  if  those. were  the  earikings  earned 
in  the  employment  ol  the  employer  ior  whom 
he  was  working  at  the  time  ol  the  accident. 
Paragraph  2  ,(&)  refera..ta  concurrent .  coii- 
tracts  .properly  so  caUed»,and  not.  to.  a,  case  o/ 
casual  employment  where,  th^re  a^e  no  *^«r 
existing  contracts  at  all.:.  For  these.. reasons 
I  am  of  opinion  that  the.judgmftn^b^low.DHaft 
erron^eoua.  .  ,       , 

Then  it  was  argued  that  the  .learned  judge 
ought  to  Jiave  ascertained  .the  average  weekly 
earnings  which  the  workman  wns  m  lact 
earning*  and  that  they  ought  .to  have  he^n 
aseertained  by  taking  the  aggregate  earnii^s 
under  aU  hia  employers  during  the  last  year. 
The  short  answer  to  that,  is  that  the  schedule 
does  not  give  the  workpan  remuneration, on 
that  basis.  Sched.  I.  paragraph  1  («)  <i.), 
applies  where  the  workman  has  be^-  in.  the  ewr 
plpyment  of  the  same  employer  lor  some  tim^^; 
if  for  three  yearsj  then  his  earnings  a,rfs  to  be 
ascertained  on  that  basis,  li  for  less  than 
three  years,  the  earnings  ace  to .  be  ascer- 
tained on  the  basis  ol  the  period  oi  his  actual 
employment  whatever  that  period  may  be  un- 
der the  same,  employer.  Then  it  may  be  that 
the  period  is  so  short  or  for  some  other 
reason  we  cannot  lairlj  estimate  the  work- 
man's wages;,  either,  not  fairly  towards » the 


workman. or  not  fairly  .towards  the  employer, 
especially   wjiejje   the.  .p^rip^   is   very   short. 
In.  the    present   cf^8^..m    there   was   only  a 
casual  employm^nit,  para^aph  1(a)   {'u)  can- 
not be  applied.    It, is  ifupracticable  to  appk 
that.^naragraph'  li^ecause  under  it  the  man's 
earnings  cannot. jb^  ascertained.     Then  para- 
^rap^  2  providea.that  ''Por  the  purposes  of 
.the  provisions  of   this   schedule   relating  ui 
'earnings'  anc^  'average  w.e^y.  earnings'  of  a 
workman,  th^    foUqwing   rulea.  sliall    be  ob- 
served**:—  (a),  average  weekly  earnings  shall 
be  commuted  .in.  such  .manner  a^  is  best  cal- 
culajted  to  givq  the  ra.te  per, week  at  which 
the  .workman   was  being  remunerated.*^    In 
my  opjinion  that  peaus  was  being  remunera;- 
ed  by  the  same  employer.    It  may  be  that  the 
man  was  ill  during  paift.  of  ^)uit  time,  and 
could  not  work,,  it  ,^ay  b«  l^at  work  wa^ 
short,  it  may ,  be  that  some  holidays  inter- 
vened, it  n^iy.  be  that  there  were  exceptional 
circumstances:  under,  which  it.. would  not  he 
fair  1902]   to. take  the  atrict  application  of 
paragraph- ^.  UJl     i'^-h.    Then  his  earnings 
must.be.fpnpiput^ed  in  the  manner  best  cal- 
cula^4  to  give  .the  rate  per  week  at  which 
he  was  being  jremunerated.    Then  comes  the 
.proviso  which  does  in  my  opinion  .  apply  to 
the  present ,  case.   .These  is  a  provision  "that 
where  by  reason  of  .the  shortness  of  the  time 
during  which  the  workman  has  been  in  the 
.employment  of  his  employer,  or  ^he  casual  na- 
ture of  the  employment,  or  the  terms  of  the 
employment  it  ia  impracticable  at  the  date  of 
the:  accident  to  comp^ite  the  rate  of  remunera- 
tion*"  Hor^  it  ia  impracticaWe.  bj;  reason  of 
the  caanal  mature  oti  the  employment-  It  would 
be  unfair  to  the  workman  to  .take  only  hU 
en^pV>yment  nivier.ithe  .Port  of  London  Au- 
ih(cg-ity,.   because.. hia    average  .  there    would 
work  out  fit  .sQmet)>ing .  like  18a.  9d.  a  week. 
Xhien  wa  mi^   \^y^.  regard  to  the  average 
weekly    amount  .  whioh    during    the    twelve 
months   pireviou^^.to.  ^he,  acpident  waa  bein^ 
earn?d  hy  Uifi .  n^ina  A^d  fhia.  is  where  the 
twelve  -months  .coji^es,  in ;  -  previously,  it  wm 
three  yearSr:    VV^hen.we  take  th^e  average  for 
the  purposa  o;L.thds  paragraph  we  pay  have 
regard   tn  ^hat. during  the  twelve  months 
previous  |U>.  the  accident  waa  being  earned  hj 
a  person;  in..th^  isame  grade,  employed  at  the 
name  Wicvqk  liy  the  ^fiuae.omploy^r.    The  word 
"aa^e'r  b^ing'  .f^peated  in   this   proviso  ia- 
dipatea.that  i/t;  is  to  that  employment  that  ve 
Ajce  to.JoqV  in  order  to  fix  a  sca^e  ol  compensa- 
tion under  the  statute.     We. are  to  have  re- 
gard to  th^  weekly  amount  which  diuring  the 
twelve  jxK>nths  prcvioua  ^as  beipg  earned  br 
a  person  in  the  s^n^e  grade  and  at  the  same 
work  under  the  f^ime  employer.     It  does  not 
follo.\v  from  that — in  fact  the  contrary  has 
been  estahlisl^d — that  although  we  may  refer 
to  the  grade. or  to  the  position  in  which  the 
man  was.  bei^g  employed,  workmen  in  the 
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6am«  grade  are  all  equal.  -SoQue  workn^en  are 
better  than  others,  and  if  the  man  in  queB- 
tion  was  a  superior  workman  evidence  may  be 
given  of  that  fact  with  a  view  of  increaaing 
the  compensation  that  should  be  paid.  But 
the  amount  of  eompensation  would  be  limited 
by  the  grade  of  men  employed  in  the  same 
work  by  the  same  employer;  that  m  the 
limit  of  the  compensation.  In  determining 
the  amount  of  compensation  to  which  the  man 
is  entitled*  we  may.  ako  have  special  regard 
to  his- personal  quallftcations.  I  can  see  no 
difficult  in  [^03]  the  present  case,  in  arriv- 
ing at  the  compensation  on.  that  basis.  It  has 
not  been  done  in  the  Court  below. 

In  Snell  v.  Bristol  [1914]  2  K.  B.  291, 
Cozens-H-ardy  M.R.  first  of  all  pointed  out 
during  the  argument'  that  it  was  wrong  to  add 
together  the  actual  earnings  of  the  man  with 
various  employers  in  order  to  arrive  at 
his  wages  earned.  Then  he  says^  [1014] 
2  K.  B.  298:  'The  learned  judge  really 
seems  to  have  thought  that  the  only  quesitioa 
iras :  Is  it  to  be  12a.  6d.,  which  is  half  .the 
average,  or  is  it  to  be  the  half  of  21,,  which 
the  man  himself-  had  earned  during  the 
previous  twelve  months  t  that,  I  tbink,  ip 
not  the  test.  Those  earnings  are  elements 
which  miiy  be  taken  into  consideration,  and 
that  is  all.'*  Sir  Samuel  Evans  P.  in  the 
same  way  said,  [1914]  2  K.  B.  295:  ."It 
woqM  be  wrong  for  the  judge  in  this 
ease,  or  in  any  other  case,  to  adopt  a 
hard  and  fast  rule  and  to  aay  that  a 
man  has  actually  worked  for  a  twelvemonth 
and  has  had  the  average  weekly  earnings  of 
so  amd  soi  If  that  is  adopted  as  a  hard  and 
fast  rule  it  is  wrong;  but  that  is  obviously 
not  only  a  consideration,  but  a  very  important 
consideration,  in  making  a  computation  as 
to  what  the  average  weekly  earnings  of  ft  man 
ought  to  be  estimated  to  .be."  That  really 
means  this:  that  in  arriving  in  the  best  way 
we  can  at  what  the  average  weekly  earnings 
ought  to  be  estimaled- iit  under  the  Port  of 
London  Authority  we  may  have  regard  to 
what  his  earnings  were  elsewhere,  what  "his 
conduct  has  been.  What  his  qualifications 
were,  in  order  to  see  whether  or  not  he  w 
entitled  to  be  regarded  as  capable  of  earning, 
and  whether  he  would  probably  have  earned, 
the  maximum  rate  of  wage  paid  by  that 
employer. 

On  these  grounds  I  think  the  case  ought  to 
g6  back  to  the  learned  judge  for  the  eompen- 
bation  to  be  settled,  and  that  there  ought  to 
be  a  new  trial. 

PlCKFOBD,  L.J. — I  anr  of  the  same  opinion. 
Tlie  learned  county  court  judge  has  decided 
tlie  amount  of  compensation  to  b^  awarded 
to  this  applicant  on  the  principle  of  there 
being  concurrent  contracts  which  he  was  en- 
titled   to   take   together.     The   man   was   a 


casual  labourer.  He  worked  for  two  different 
employers,  [904]  the  Port  of  London  Author- 
ity and  tlie  Cunard  Thompson  Line.  Now  the 
nature  of  casual  employment  of  that  kind  is 
quite  well  known.  The  contract  that  exists 
is  the  contract  that  arises  from  the  taking 
on  of  men  to  do  a  job  and  the  job  is  for  a 
whole  day  or  a  half-day,  as  the  case  may  be. 
As  soon  as  that  job  is  done  the  contract  is 
done.  He  then  on  the  next  day,  or  if  he  has 
only  worked  half  a  day  possibly  the  same 
day,  takes  another  job  from  another  em- 
ployer, but  he  does  not  do  that  till  the  first 
job  is.. finished.  The  result  of  that  is  that 
he  only  takes  the. second  job,  on  which  the 
contract  arises,  after  the  first  one  is  finished, 
and  he  only  takes  a  later  one  after  the  former 
one  is  finished.  They  never  exist  together, 
and  I  have  been  from  the  momen^t  that  this 
case  was  opened  at  the  greatest  loss  to  see 
how  two  contracts  can  possibly  be  concurrent 
when  they  never  exist  together.  Indeed  the 
respondent  to  the  appeal  has  never  attempted 
to  uphold  the  learned  county  court  judge*s 
judgment  on  that  basis,  and,  as .  I  gather,  it 
was  not  a  point  that  was  argued  before  the 
judge  or  was  expressly  taken.  But  the  re- 
spondent seeks  to  uphold  the  amount  of  the 
«ward  of  compensation  on  another  ground, 
namely  this,  that  the  man  being  employed 
casually,  s,nd  it  being  possible  to  ascertain 
£ar  the  twelve  months  preceding  this  award 
of  compensation  what  his  average  weekly 
earnings  were,  that  amount  is  to  be  taken  as 
the  amount  of  his  average  weekly  earnings; 
that  is  to  say  that,  inasmuch  as  taking  the 
lyhole  time  that  he  has  worked  for  the  pre- 
vious twelve  months  he  has  averaged  some- 
thing like  45s.  a  week^  that  and  that  alone  is 
the  thing  which  is  to  be  looked  at  in  arriving 
at  what  his  average  weekly  earnings  for  that 
period  were.  Xow  that  seems  to  me  to  pro- 
qeed  upon  an  errpneous  construction  of  the 
opening  words  of  Sehed.  I.  paragraph  2  (a). 
It  proceeds  upon  a  construction  which  gives 
the  meaning  to  those  words  that  in  the  case 
of  casual  employment  we  are  to.  look  at  what 
the  man  has  earned  under  any  number  of 
employers,  and  say  that  those  are  his  average 
weekly  earnings  for  the  purpose  of  the  para- 
graph, namely,  that  "average  weekly  earnings 
shall  be  computed  in  such  manner  as  is  best 
calculated  to  give  the  rate  per  week  at  which 
the  workman  was  being  remunerated.'^  I 
think  that  is  an  erroneous  construction. 
"Average  weekly  earnings"  in  paragraph  2 
must  [905]  be  read  as  having  the  same 
meaning  as  "average  weekly  earnings"  in  par- 
agraph 1,  and  it  moans  average  weekly  earn- 
ings under  the  same  employer.  It  was  con- 
ceded by  Mr.  Pollock  that  anybody  apart  from 
authority  and  having  regard  to  grammar  and 
common  sense  would  read  it  in  that  way,  but 
he  said  there  were  authorities  which  obliged 
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U6  to  read  it  in  a  different  way.  I  have 
heard  no  authority  which  comes  within  any 
measurable  distance  of  laying  down  such  a 
meaning  for  those  words,  and  I  think  there- 
fore that  they  must  be  read  in  the  way  that 
has  been  mentioned  by  the  other  members  of 
the  Court,  namely,  that  his  earnings  must  be 
computed  in  such  a  manner  as  is  best  calcu- 
lated to  give  the  rate  per  week  at  which  the 
workman  was  being  remunerated  by  the  em- 
ployer under  whom  he  was  working,  and  it 
seems  to  me  that  if  that  were  not  the  meaning 
paragraph  2,  sub-paragraph  (ft),  would  be 
quite  without  meaning;  because  the  opening 
words  of  sUb-paragraph  (a)  are  not  confined 
to  casual  labour,  they  apply  to  contract  la- 
bour, and  every  other  labour,  and  therefore, 
if  that  be  the  proper  meaning,  the  earnings 
under  every  employer  would  have  to  be  taken 
together  and  the  provision  as  to  concurrent 
contracts  would  be  quite  meaningless.  Also 
I  think  the  proviso  to  paragraph  (2.)  {a) 
points  very  strongly  in  that  dlretition  too, 
because  it  says  that  where  by  reason  of  the 
shortness  of  the  time  or  the  caerual  nature 
of  the  employment  or  other  ntatters  it  is  im- 
practicable to  compute  the  rate  of  remunera- 
tion, regard  may  be  had  in  the  first  instance 
to  the  average  weekly  amount  which  dnring 
the  twelve  months  previous  to  ihe  accident 
WAS  being  earned  by  a  person'  in  the  same 
grade  employed  at  the  same  work  by  the  same 
employer. 

Now,  if  the  opening  words  of  (2.)-  (n) 
would  apply  to  every  employer,  why,  when 
we  cannot  apply  them,  should  we  go  to  a 
person  in  the  same  grade  employed  by  the 
same  employer  7  '  It  seems  to  me  that  the 
two  must  be  read  together,  and  we  go  to  a 
person  employed  by  thei  same  employer  first 
because  we  are  dealing  with  the'  remuneration 
paid  by  the  same  employer;  and  it  is  only 
when  we  cannot 'find  a  person  in  the  same 
grade  employed  by  the  same  employer  that 
we  go  to  a  person  employed  somewhere  el^e 
of  the  same  grade  in  the  same  district.  If 
that  is  so,  it  is  clear  that  the  dward  cannot 
[906]  be  supported  on  the  ground  on  which 
the  respondent  seeks  to  support  it. 

The  right  principle  which  has  to  be  applied 
has  been  laid  down  in  several  cases.  It  is 
this.  In  a  case  like  this  it  id  impracticable 
to  ascertain  the  remuneration  in  the  ordinary 
way:  we  must  therefore  look  at  a  person  in 
the  saine  grade;  we  look  at  the  average  earn- 
ings of  persons  in  the  same  grade,  and  then, 
if  there  be  any  special  qualification  irr  the 
man  with  whom  we  are  dealing  which  would 
make  him  likely  to  earn  more  than  the  aver- 
age or  less  than  the  average,  regard  must  be 
had  to  that  personal  equation,  as  it  has  been 
called,  as  well.    That  is  the  principle  whieh 


will  have  to  be  applied  by  the  judge  whea 
this  case  comee  before  him  again.  The  only 
doubt  that  I  have  had  is  w^hether  there  is  any 
evidence  at  all  of  differeatiation  of  this  man 
from  other  men  before  the  county  court  judge. 
The  applicants  did  not  run  their  case  on  that 
line  at  all,  and  therefore  no  positive  evidence 
was  given,  and  the  only  eTidenec  was  that 
the  deceased  had  in  fact  earned  during  the 
prefvions  twelve  month*  more  than  the  average 
wages  of  persons  in  the  same  grade  employeil 
by  the  same,  employer;  but  aa  that  wa* 
brought  about  by  hta  being  employed  by  a 
company  who  paid  higher  wagea  for  part  of 
the  time,  I  have  oome  doubt  whether  that 
really  was  evidence  of  exceptional  ability  or 
steadiness  or  industry  on  the  part  of  this 
man.  Bat  on  the  whole  1  tiiink,  as  the  appli- 
cant raised  an  erroneoua  contention  before  Uie 
county  court  judge,  aa .  the  main  contention 
b^  the  respondents,  the  present  appellants> 
before  the  county  court  judge  was  also  erro- 
neous, and  as  the  county  court  judge^a  deei- 
eion  was  erroneous  on  a.  principle  which  was 
iiot  contended  for  by  either  side,  it  is  more 
satisfactoty  that  the  caa^  should  go  down  and 
be  retried.  It'  eeems  to  me  that  the  fact  that 
the  workman  had  earned  mote  than  tJie  aver- 
age wages  of  a  person  in  the  same  grade 
employed  by  the  same  employer  cannot  be 
used  to  raise  his  average  weekly  eamiDgs 
above  the  maximum  earninge  of  peraona  ia 
the  same  grade  em^oyed  by  the  same  em- 
ployer: That  is  the  outaide  to  which  we  can 
go.  We  must  still  have  regard  to  earnings 
of  persona  in  the  aame  grade  employed  by  the 
same  employer,  and  if  his  wagea  are  higher 
than  the  maximum  [907]  earned  by  peraoos 
in  that  grade  he  cannot  be  enUUod  to  that 
excess.  I  agrees  therelore,  that  thia  case 
should  go  down  for  a  new  triaU 
Appeal  allowed. 


KOTE. 

The  reported  case,  construing  the  phrase 
"average  weekly  earnings'*  as  used  aa  the 
criterion  of  the  allowance  to  be  made  under 
a.  workmen's  compensation  act,  holda  that 
where  the  injured  person  has  been  for  several 
years  em|>l0yed  aii  a  casual  laborer  by  the 
employer  in  whose  service  he  is  injured,  com- 
pensation must  be  baaed  on  hia  earnings  ia 
that  employments  without  regard  to  the 
amount  contemporaneously  earned  in  the 
service  of  another.  For  a  diecuasion  of  Uie 
meaning  of  the  phrase  "average  weekly  eam- 
inga''  in  a  workmen's  compensation  act^  we 
the  notes  to  White  v.  Wi^^nan,  Ann.  Cas. 
1913D  1021,  and  Shipp  v.  Frpdingham  Iron, 
etc  Oo«  Ann.  Cas.  1914C  183. 
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Helm  and  M,  E,  Kennedy  for  defendant  in 
error. 
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Xvalei^al  Corporations  —  RiBkt  to 
Conatniet  ImproTement  Jointly  with 
Railroad  Company. 

Denver  Charter  Amendment,  May  20,  1913, 
§  355,  created  a  tunnel  commission  to  con- 
struct a  railroad  tunnel  through  the  Rocky 
Mountains'  to  transport  freight,  passengers, 
wat(!r,  and  eleetrictty,  provided  that  if  the 
tunnel .  should  be  originally  constructed  for 
the  transportation  of  freight  and  paBsengers, 
that  right  should  not  be  destroyed  or  need- 
lessly interrupted  by,  the  extension  of  the  use 
for  the  passage  of  water,  electricity,  etc.  The 
uuiendment  also  provided  that  two  thirds  of 
the  cost  of  the  tunnel  should  be  paid  by  a 
bond  issue  of  the  city;  that  the  other  third 
should  be  paid-  by  a  railroad  company,  which 
should  have  the  right  to  operate  trains 
through  the  tunnel,  the  t^le  to  which  should 
be  in  the  city,  but  with  the  right  ol  the  rail- 
road company  to  purchase  the  same.  The  city 
had  not  declared  its  intention  to  build  a 
water  system,  power  plant,  or  any  public 
utility  of  which  the  tunnel  was  to  form  a 
part,  nor  by  which  it  was  to  be  of  any  use 
to  the  city  whatsoever.  It  was  to  have  the 
perpetual  right  to  use  the  tunnel  free  of 
renty  na  an  aqueduct,  and  to  install  conduits 
therein  to,  bring  water  into  the  city,  to  oper- 
ate a  pipe  line,  and  an  electric  line  through 
the  tunnel,  and  to  use  it  for  drainage  if  it 
so  desired,  also  to  have  full  benefit  of  any 
one  that  might  be  found  in  driving  the  tun- 
nel, and  the  right  to  subject  it  and  the  tracks 
herein  to  use  of  any  other  railroad  desiring 
the. same  on  terms  which  would  be  exceed- 
ingly onerous  to  a.ny  other  railroad.  Held, 
that  the,  ordinance  was  violative  of  Const 
art.  11,  §§  1,  2,  prohibiting  a  city,  from  lend- 
ing its  credit  to  any  company  or  corporation 
for  any  purpose,  and  from  making  a  donation 
of  money  or  bonds  in  furtherance  of-  a  work 
jointly  "with  any  person,  company,  or  cor* 
potation,  etc. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  Denver ..  county ; 
Alixk,  ,  Judge. 

Action  for  injunction.  Daniel  A.  Lord, 
plaintiff,  and  City  and  Cotmty  of  Denver  et 
al.,  defoidants.  Judgment  for  defendants. 
Plaintiff  brings  error.  The  facts,  are  stated 
■in  the- opinion.    Rbvjcrbisd. 

Bwrty  8.  8ilverstein  and  Harry  L,  Ijubert 
for  plaintiff  in  error. 

/.  jV.  Stevens,  Harry  A.  Lindsley,  Joseph,  0. 


[3}  Scott,  J. — ^This  action  is  by  a  citisen 
and  taxpayer,  to  restrain  the  Cil«y  and  Coun- 
ty of  Denver  from  issuing  its  bonda  in  the 
amount  of  three  millions  of  dollars,  to  aid 
in  the  oonstruction  of  a  proposed  tunnel  to 
be  known  as  the  "Moffat  Tunnel."  It  seems 
that  a  statement  of  the  facts  must  be  extend- 
ed to  an  unusual  lengtb  in  order  that  Idie  mat- 
ters to  be  determined  may  be  properly  under- 
stood. 

The  questions  raised  were  determined  in 
the  court  below  upon  a  demurrer  to  the  com- 
plaint. The  complaint  alleges  the  organiza- 
tion and  existence  of  the  City  and  Cotmty  of 
Denver  under  the  XXth  article  of  the  Consti- 
tution; and  that  on  the  20th  day  of  May, 
1913,  an -amendment  [4]  to  the  charter  of 
the  city  and  county  was  adopted,  knf»wn  as 
section  355.  This  seetion  purported  to  create 
a  Tunnel  Commission,  to  consist  of  three 
members,  and  at  the  same  election,  the 
members  of  such  commission  were  elected. 
Among  other  things  provided  by  the  .said 
amendment,  were  the  following: 

"All  the  powers  granted  to  the  City  and 
County  of  Denver  by  Article  XX  of  the 
Constitution  of  the  State  of  Colorado,  and 
otherwise  existing  by  operation  of  law,  in* 
eluding'  the  power  of  eminent  domain  and 
authority  to  make  all  necessary  filings  under 
the  laws  of  the  State  of  Colorado  and  the 
United  States,  are  hereby  conferred  upon 
said  Tunnel  Commission,  to  acquire,  con- 
struct, build,  assist  in  building  and  construct- 
ing, operate,  maintain,  lease  and  dispose  of,  a 
transportation  tunnel,  together  with  neces- 
sary approaches  thereto,  through  the  main 
range  or  divide  of  the  Rocky  Mountains  un- 
der or  near  James  Peak,  to  be  known  as  the 
'Moffat  Tunnel,'  for  the  purpose  of  transport- 
ing freight,  passengers,  water  and  electricity, 
or  for  any  one  or  more  of  such  purposes;  pro- 
vided, however,  that  in  the  event  said  tunnel 
shall  be  originally  constructed  for  the  trans- 
portation of  freight  and  passengers,  the  rigfat 
shall  be  retained  by  the  City  and  County  in 
perpetuity,  to  construct  and  operate,  or  to 
authorize  the  construction  and  operation, 
through  such  tunnel,  of  an  aqueduct,  pipe 
line  or  other  apparatus  for  conveying  watev 
from  the  western  to  the  eastern  portal,  for 
use  by  the  City  and  Coimty  of  I)enTer,  and 
its  inhabitants  for  domestic  purposes,'  irri<> 
gation,  power  or  other  uses;  also  the  right 
to  extend  or  authorize  the  extension  through 
the  same,  of  cables,  wires  or  other  apparatus 
for  conveying  electricity  manufactured  west 
of  the  western  portal  thereof,  to  be  used 
for  power,  lighting  or  other  purposes,  by  the 
city  and  its  inhabitants;  and  to  permit  the 
use  thereof,  upon  some  fair  and  equitable 
basis,  by  any  and  all  railway  lines  desiring 
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such  use;  but  in  enlarging  said  tunnel  6t 
otherwise  preparing  it  for,  and  subjecting  it 
to  the  said  water  or  electric  uses,  the  original 
use  to  which  it  shall  have  been  subjected, 
shall  not  be  destroyed,  impaired  or  needlessly 
interrupted.  [5]  And  if  in  constructing  said 
tunnel,  mineral  in  paying  quantities  shall 
be  discovered  therein,  the  commiission  shall 
have-  power  to  make  such  contracts  and  take 
such  other  steps  in  relation  thereto  as  will 
secure  for  the  city  and  county,  the  benefit  of 
such  discovery  or  discoveries. 

''The  construction,  management,  operation, 
lease  and  sale  or  disposition  of  said  tunnel 
and  its  subjection  to  the  transmission  of 
water  and  electricity,  shall  be  in  the  ex- 
clusive control  of  said  Tunnel  Gomimtssion, 
including  the  disbursement  of  all  funds  pro- 
vided in  connection  therewith. 

'The  commission  shall  institute  and  defend 
all  litigation  affecting  its  duties  or  powers  or 
arising  from  the  exercise  thereof,  or  in  re- 
lation to  its  trusts,  and  all  expenses  of  such 
litigation  shall  be  paid  by  the  treasurer,  out 
of  the  General  Fund  upon  the  warrant  of  the 
eommission, 

"The  commission-  may  also  provide  that  a 
portion-  of  the  funds  needed  for  construction 
of  the  tunnel  may  be  furhished  by  individuals 
or  corporations  interested  in  the  same,  and 
may  enter  into  contracts  .with  such  indi-* 
viduals  OF  corporations  interested  in  the  same, 
and  may  enter  into  eontracis  witii  such  in^ 
dividu&ls  or  corporations  with  referenee  to 
the  eonistruction,  control,  management,  opera> 
tion  and  future  lease,  sale  or  disposition  of 
the  same;  provided  always,  that  until  the 
eitv  and  county  shall  have  been  reimbursed 
in  full  for  any  and  all  moneys  so  expended 
by  it,  together  with  interest  thereon,  and  is 
released  from  all  financial  liability  in  con- 
nection therewith,  it  shall  retain  the  owner- 
ship of  said  tunnel  and  the  right  to  regulate 
and  control  the  same  itself,  or  by  its  repre- 
sentative or  agent,  or  by  oontraet  as  herein- 
before provided. 

"And  provided  further,  that  the  rights  in 
and  to  said  tunnel  hereinbefore  reserved  to 
the  city  add  county  in  perpetuity,  shall  be 
perpetually  retained,  notwithstanding  any 
leasee  sale  orotlwr  disposition  of  said  tunnel 
or  its  use.  '  Ji  upon  investigation  the  earn- 
mission  shall  decide  that  aaid  tunnel  is  de- 
sirable and  its  construction  feasible,  that  body 
sfaaJl  determine  the  amount  of  gi^neral  bonds 
of  -the  city  [6]  and  cdunty  necessary  to  be 
issfued,  and  tlic  rate  of  interest  the  same  shall 
bear  per  annum;  and  the  commission  may 
by  ordinance  of  the  eity  council,  submit  to 
the  vote  of-  the'taxpa^ang  electors,*  at  any 
time,  at  any  eleetion  held  in-  the  city  and 
county,  after  the  adoption  of  this-  amendment, 
for  whatever  purpose  such  election  may  be 
ciilled)  whether  such  election  be  general  ev 


special,  or  at  a  spfecfial  election  called  upon 
their  request  for  the  purpose,  the  question  of 
whether  the  city  and  county  shall  issue  its 
general  honds  xnaturing  in  not  lesa  than 
fifteen,  nor  more  thjin'  fifty  years  for  such 
purpose,  in  such  amount,  and  at  such  rate 
of  .interest  as  has  been  determined  by  said 
commisslbn;  and  the  council  shall  pass  the 
necessary  ordinance  to  call  said  election  at  the 
time  so  -fixed  by  said.  conimissiDn,  and  the 
Clerk  and  Election  Commission  shall  publish 
the  necessary  notices  for  calling  and  holding 
s^id'etflclfibn'at  the  time  so  fixed,  and  they 
Itfid  ^11'  oihef  bfDder«v  ghall  perfot-m  the  duties 
inp'umbent  upon  then!  by  law  for  the  l^gal 
holding  of  said  election. 

''The  .'commission  niay  also  submit  any 
proposition  concerning  its  powers  or  trust  at 
any  municipal  election.  All  propositions 
shall  be  submitted  in  the  way,  at  the  time, 
and  in  the  mantier  and  form  prescribed  by 
said" commission.  ■ 

"When  there  is  so  submitted  to  the  taxpav- 
ing  electors  the  question  of  incurring  a  gen- 
eral indebtedness  of  the  city  and  county,  for 
the  foregoing  purpose,  if  a  majority  of  the 
votes  cast  thereon  shall  be  in  favor  of  the 
proposition  so  submitted,  it  shall  thereby  be 
adopted,  and  such  adoption  shall  be  a  suffi- 
cient authbriisation  for  the  issuance  of  the 
bonds  in  the  amount  thereby  provided  for, 
and  maturing  on  the  date  therein  fixed*  and 
the  same,  when  issued,  shall  be  and  consti- 
tute a  valid  general  indebtedness  of  the  City 
and  County  of  Denver  for  said  purpose,  and 
the  provisions  of  this  section  relative  to  the 
issue,  «ale  and  redemption  of  bonds,  shall  ap- 
ply thereto ;  the  vote  upon  such  election  shall 
be  canvassed  and  the  reiault  declared  by  the 
proper  officers  as  provided  by  law. 

[7]  "The  council  sliall  pass  such  ordinance 
as  said  commission  shall  deem  necessary  re- 
specting the  issuance  of  Bald  bonds,  or  to  the 
full  exercise  of  ail  the  powers  herein  given  it, 
in  the  form  reoornmended  bv  the  commission 
and  without  amendment,  and  the  Mayor  shall 
sign  the  same. 

"The  City  and  Counter  of  Denver  shall  an- 
UUftUy  levy.^  .sufficient  tax  for  the  creation 
of  a  .sinkim  iund  to.  discharge  in  full  the 
principal  of,  and  interest  on,  the  bonds  issued 
hereunder,  unless  the  Ordinance  adopted,  as 
hereinabove  provided,  shall  contain  suitable 
provisions  otherwise  to  intnire  the  prompt  pay- 
ment of  said  interest  as  the  same  shall  be- 
come due,  and  also  for  the  creation  of  a  sink- 
ing !und  erufiicient  to  discharge  in  full  the 
principal  of'  said  bonds  at  maturity. 

'^his  section  and  any  provision  of  the  char- 
ter referred  to  herein  shall  remain  in  fnlt 
force,  so  far  as  may  be  necessary  for  the  pur- 
pose of  securing  the  prompt  payment  of  the 
bonds  issued^  hereunder,  and  until  said  bonds 
are  fully  paid  shall  be  irrepealable. 
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"tlie  inliabitaiils  of  the  City  a^d  Cdunty  of 
Denver  by  the  adoption  of  this  clmrter  amend- 
ment do  find  and  declare  that  the  said"  tiiti- 
iiel,  will  in  th^lr  jUdgtoeht,  be'of  local  tide' 
and  convenience  tib  the  pebple, '  kifd  that  It 
is  also  absolutely'  ess^ttiial  to  ih^'  future 
growth  and  welfare  of  said  city  and  "c6\inty.'^ 

It  Is  then  alleged  that  the  tiiniiel  conittiis- 
sion  80  created,  proceeded"  to  determine  and 
did  deterinihe,  the  approxftnaic  cost  of  the 
tunnel,  together  witK  the  necessary  apprdft-ch^ 
es  thereto,  ihrougli  the  main  raiige'  or  divide 
of  the  Roci^y  MountkiVis,"' tlttder  or'  near 
James  Peak/arid  folr  that'  purpofee  the  feame 
could  he  .constructed  foi*  hot  to'lexcewl  '$4,-' 
420,000,  irid  that  acting  under'  the  authoH-' 
ty  assumed  fo  be  conferrtid,  by  the 'eiiy' char- 
ter amendment,  ihe  couimlssknn  on-  the  6th 
day  of  iOctbber,'  1910,  enteiied  into  4  wi'itten 
a^eement  with  the  DeuVOT'  <akid  Salt  Laice 
Railroad  Compaii'y,  lor-  tht  cDoatructioo.  .of 
such  tunnel.  ' 

•  This  agreflmenti  seoiteg  .  thaj^ .  thrQ.  .ra41|'oad 
company  own».Aiid.  opiates  :/ii,  ,rai|ro#4  iron^ 
the  City. of  P0nw^r.<[S]  to , steamboat  Springs, 
Ckilorado,  a94  i»  /engaged  iu,  tfi9\  e:9^tensioii. 
tborool  to.  Qiraig>i.i^olorad^j  i^q4  s^ftU  be  fur- 
ther <^oii^tructe4i  9j^^  exit^epde^.  to«  Saljt  Lake 
City,  Utabi;  t^f^t  tli^e  railrpad  company  desires 
to  use,  l^a^e,,  .operate  ^nd  xnaint^u  apd  ul^- 
mately  to.  acquire,  ilie  ^a^d  .tunnel^  for  rail- 
road and  ti;an«(>9ftatlQi^.,piy:Dose«,  subject  to 
the  dty'a.uge.  ^o^  conveying  water,  and  elec- 
tricity, and,  the.pity'p  power  an^.  control  over 
said  tunnel  fox.tJie  purpose  o^  asieurio^  fair 
and  equitably ,rat^  to., other  railroads  using 
said  tunnel;  i%nd  that. in  consideration  o|  thje 
premises,  t^e  railroad  egn^pany  ib  wUlii^-  to 
grant  tl^e  u^.ol  >ts.  tracks  foi;  t)^^  dist«anc^  o{ 
thirty,  nu}e^  «^8^  of  the  easterp  portal  of  s^ld 
tupnel,  and  f 9^  ,  a  dist^^^.  , of  ; seventy-five 
miles  west  ojf, the  wesl^er^. portal  of  said  tun- 
nel in  perpetuity, r to  other., railroads  4^iring 
to  use  the  tun^,  .qn  .ii^e  terms  and  conditions 
aftei:w|irds..prpYide(l  in.  the  ag^.ee^ntj :  that 
a  survey  .h^: theretofore  bei^n  made  by.  the 
Continental  Tunnel  Kailroad  Company, .  .9jnd 
rights  of  way  have  been  secured  by  said  com- 
pany, in  the  ]and  office  .of  the  United  States 
for  the.  local^ion  of  the  proposed  tunnet 

It  isth^  <fgreed  that  in,  pursui^n^ce  of  the 
power  co^^ferrefl  l?y  t)l^  ?aid  cjliarte^:  amend- 
ment, .the  tupi^el,«?9mmiBsic^  will  .procure  the^ 
Rervice^  qf  cmgjipeers  of  ^perienp^J  and  the  cou-( 
struct  lop  of  the.p^oppsed  tvipnel,  and  fixe  the 
coipp/qns^atj^on  ^  \)e ,  paid  such  ei^^jiaeers,  and, 
that  this  payment  shall, he  .made  from  the 
funds  provided,  fqj:  the  oonstruction  of  the 
tunnel^  or  ,in  e?.s.e  of  la^lurc  of  the  city  to 
vote  tfie  bonds  pro v^de.d.i'*  .^l^e  agrjeement,  that 
the  railroad  company,  shall  pay  one-tTiird, 
and  the  tunnel  commisaion  two-thirds  of  said 
expenses:  that., fin  estimate  of  the,  costs  of 
the  tunnel  sh;^l|  be  made  ty  the  engineers,] 


and  which  tunnel  shall  be  addpted  for  and 
with  a  single-trA'ck  railroad,  having  an  in- 
side elearance^  of'not  less  than  sixteen  feet  in 
width,  and  not  less  than  twenty-one  feet  in 
height,  and  suitable  for  said  city^ '  Use  not 
only  for  Tailroad  transportation  purposes, 
but  also  for  the  conveyance  of  an  ample  sup- 
ply of  watefr  for  domest^e  and  irrigation 
purposes,'  and  el^ti'icity  for  power  and  [9] 
lighting  J)urp68ed  for  the'  Oity  afad  County 
of  "Dtniver;  and 'the  inhabitiinti  fhereof,  and 
which"  ftdld  tunnel  shall  have  grades  not  ex- 
ceedihg  two  per  cent  cut  for  railroad  pur-* 
poses.  !     ■ »        .  . .      •         . 

•  The' tunnel  dominishion  furthe* 'agreed,  that- 
iVi'  case  the  engineer's  report  tbe  probable  cost 
of  construction  of '  tlie  tunnel  and  the  ap- 
proachefj,  rerfdy  for  the  insiallation  of  facili- 
ties f Or  the  transportation  of  water  and  elec-* 
iricity  'for  use  by  the  City  and  County  of 
Denver,  and  I'eady  for  the  electric  operation  of 
a  single-track  railroad,  shallbe  $4;500,000  or 
less,  then  the  tunnel  commission  shall  under- 
take the  construction,  building  and  bon^^letion 
of  said  tunnel,  approaches  atid  stationary 
railroad  facilities,  and  provide  and  pay  $8,« 
000,000' by  and  through  the  issuance  of  gen- 
eral bonds  of  the  Clt^  and  County  of  Denver, 
to  be  issued  in  accordance  with  the  amend- 
ment ;  such  bonds  t6  bear  interest  at  not  more 
than  five  per  cent  per  aniium,  intereert  pay- 
able semi-annually,  and  shall  be  payable  fifty' 
years  after  their  date. 

It  was  also  provided  for  the  retirement  of 
siich  botids  afid  the  creiiilon  of  a  sinking  fund. 
It  was  then  a^greed  by  the  commission  that  if 
tbe  probable  cost  reported  by  the  einglneers 
did  not  exc^d  $4,500,000  and  11  the  lowest 
satisfactory  bid  confirms  such  estitoiate,  that 
the  tunnel  commission  shall  build  said  tunnel 
updii'  conditions  that  the  railroad  company 
shall  Oay  the  entire  exicess  of  costs  over  and 
above  the  sum  of  $3,006,000;  further,  that 
the  payments  required  by 'the  railroad  com- 
pany shall  be  deposited  as  thereiafter  agreed, 
and  that  the  consideration  of  such  payments, 
together  With  the  right  to  ube  the  tracks  of 
said  Railroad  coinpahy.  Are  for  an  o^ioii  pro^ 
vided  for  in  the  agteenieht,  by  which  the  rail- 
road conipahy  re  granted  the  right  to  use, 
lease,  6perate;  and  maintain,  and  ultimately > 
to  acquire  the  «aid  tunnel  frotii  said  tannet 
cpmmission,  as  provided  in  the  agreement.' 
Tlie  tunnel  coriimisaiott  was  "to  institute  and 
defend  air  litigation  affecting  its  duties  and 
powers',  or  arising  from  the  exerctse  thereof, 
or  relating  to  the  administration  of  its  trusts, 
and  to  (exercise  the  power  of  [tO]  etninent 
domain,  and  all'  of  the  expens(^6  therein  in- 
curredi  are  to  be  included  as  a  pAtt  of  the 
costs  of  the  tunnel. 

The  tunnel  feommissibn  further  agreed  that 
the  railroad  company  may  at'an^  time  pur- 
chase said  tunnel  for  railroad  transportation 
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purposeB,  upon  the  payment  by  the  railroad 
company,  o£  the  $3,000,000  of  the  bonds  pro- 
vided for,  or  8o  much  thereof  aa  may  be  sold 
for  the  purposes  thereof,  with  aU  accrued  in- 
terest, and  that  the  title  of  the  said  tunnel 
and  iU  approaches,  shall  thereupon  imme- 
diately vest  in  the  rfiilroad  company.  The 
tunnel  commission  is,  on  demand  of  the  rail- 
road company,  to  execute  and  deliver  to  the 
lailroad  oompany,  such  other  and  further  ash 
Burance  of  title  as  may  be  necessary  in  the 
premises  V  subject,  however,  to  a  perpetual 
easement  in  the  city ,  foi;  the  transmission  of 
water,  and  electric  current  for  light,  heat 
and  power,  and  also  s^^bject  to  the  perpetu- 
al right  reserved  by  the  city  and  Qouhty,  to 
have  said  tunnel  equipment  and  approaches, 
and  tracks  of  mi  id  railroad  for  a  distance  o€, 
thirty  miles  east  oi  the  eastern  portal  and. 
for  a  distance  of  seventy-five  miles  west  of  the 
western  portal,  used  by  other  railroads,  as 
provided  in  the  agreement. 

The  railroad  company  agreed  that  if  tbe 
estimate  o|  the  engineers  for  tlie  reasonable 
co«t  of  .said  tunnel,  necessary  app^rpaches  and 
stationary  railroad  fficilitie^,  re^dy  for  lay- 
ing of  pipes,  and  the  installation  of  faqilities 
for  the  transpoirtation  of  an  ample  supply  of 
water  for  domestic  and  irrigation  uses,  and, 
of  electzicity  lor  power  and  lighting  purposes, 
for  the  City  and  County  of  Denver,  and  in-, 
eluding  said  single-track  railroad,,  to, be  $4,- 
{>00,000  or  less,  then  one-third  of  said  estimate 
costs  of  eoi^truction,  building  and  .comple- 
tion of  said  tunnelj,  approaches  and  faciiitiea 
shall  be  deposited  hy  said  railroad  company, 
ooneurrently  with  the  two- thirds  thereof  de- 
posited by  t^  tunnel  com^mission* 

The  railroad  company  further,  agreed  that 
the  tunnel  commission  should  build  and  con- 
struct  the  tunnel,  necessary  approaches  there- 
to, and  facilities  for  transportation  [11]  of 
water  and  electrioity  as  aforesaid^  including 
said  single-track,  and  that  Uxe  railroad  com- 
pany should  pay  any  excess  of  cost  above  the 
said  sum  of  $3,000,000. 

It  waa  also  agreed  that  the  title  to  the  said 
tunnel  and. its  necessary  approaches,  shall  be 
vested  in  the  City  and  County  of  Denver,  and 
shall  remain  the  property  of  said  city  and 
county,  untU  the  same  shs^l  have  been  ^ur- 
cha«ed  and  fully  paid  for  by  tbe  railroad 
company. 

It  was  further  agreed  tliiat  the  railroad 
company t should  pay  the  interest, on  all  the 
bonds  to  be  issued  and  sold  by  the  city,  so 
long  aa  any  such  bonds  are  unpaid  a^4  out- 
standing, pJtus  one  per  cent  per  annum  9n  all 
said  bonds  outstanding,  to  comply  with  the 
sinking  fund  lor  the  provision  of  the  retire- 
ment of  said  bonds,  and  should  .also  pay  the 
entire  cost  of  maintf^nance,  equipment  apd 
operation, of  said  tunnel,  including  the  neces- 
sary motive  power., 

The  railroad  company  further  agreiHl  to 
provide  trackage  rights  for  the  use  of  said 


tunnel  and  its  approaches  by  other  railroad? 
under  fair  and  reasonable  trackage  agreements 
containixig  the  usual  proper  covenants  an  J 
conditions  customarily  embodied  in  trackag*^ 
agreement^,  between  railroads,  and  upon  con- 
dition tl^at  efLch  other  railroad  desiring  lo 
use  the  said  tunnel  and  its  approaches,  may 
do  so  only,.V|>on  payment  of  one-half  of  tb« 
interest  upon  th^  ac^tual  cost  of  construction 
an4  equipment  of  the  tunnel,  and  its  ap- 
proacl^es,  on  a  basis, of  five  per  cent  of  all 
sums  paid  /by  the  constructing  parties,  for 
oonstruction  and  equipment  and  motive  power 
of  said  tunnel  apd  its  approaches,  together 
with  aUfU  pi^oportion  of  the  cost  of  mainte- 
nance and  operation  of  said  tunnel  and  iti 
approacl^es,.afi  the,  number  of  car  wheels  of 
each  soad  «o  uoing.Mid  tunnel,  aholl  bear  to 
the  total  n^imber .  -ol.  c»r  wheels  pa«siiig 
through  .said  tunnel*  <• 

The  railf oad  •  company  fucihcr  agreed  to 
furnish  at  its  own  cost,  and  to  provide  all 
e]ectrie'''cui'rtoi  neeetoory  I6r  the  operotioo 
df  the  tunnel  «nd  its  approaelies,  and  to  sn^ 
ply  all  thcj  necestory  equipmetti,    faietudinf 
motive  [12]  power,  for  th\B  op>eratioii  of  tbe 
tunnel.    Thie  railroad  company  furtlrer  agreed 
to  permit  to  iftie  Tailfoads  having  trockaice 
rights'  to  the  use  of  the  tunnel,  to  use  it» 
tracks  ahd  facilities  for  a  distanee  of  thirty 
miles  from  the  east  portal,  and  aeventr-firi' 
miles  from  the  v^st' portal,  provided  that  aar 
such  railroad  so  using  the  tracks  «iid  facili- 
ties, shall  ^ay  Interest  at  the  rate  of  three 
per  cent '  per  annum  based  upon  the  reason- 
ably cost  of  r'eprodudng  the  irtfeks  so  nspd. 
at  thf^  time  of  acquiring  the  right  of  war. 
and  that  each  railroad  shall  in  addition,  and 
as  a  condhion  precedent,  pay  to  the  railroad 
company  for  maintenance  and  repairs,  a  per- 
centage of  the  actual  cost  thei'eof  hased  upon 
the  car  wheels  estiinate.    The  railroad  com- 
pany further  agreed  that  it  would  on  or  be- 
fore the  ^maturity  of  the 'bonds  of  the  city, 
exercise  its  option   to  pur^ase  said  tunnel 
by    the    pkyment    of   the    ftrineipal    of   the 
$3,000,000,  or  'so  much  thereof  as  nay  hare 
belen  sold. 

tt  is  further  agreed  by  the  railroad  com* 
pany,  that  it  will  immediately,  upon  the  be- 
ginning of  the  coi^struction  of  the  tunnel,  pro- 
ceed in  the  construction  of  it«  lines  from 
Crai^,  Colorado,  toward  the  Colorado  and 
Utah  line,  and  wilt  within  five  years  from 
the  date  of  thd  completion  of  the  tunnel,  have 
its  lines  fi^lly  and  continuously  fn  regular, 
daily  operation  to  the  City  of  Salt  Lake. 

It  was  also  agreed' between  the  parties,  tfatt 
before  any  contract  ii'  let  for  the  construction 
of  the  tunnel  or  any  part  thereof,  the  tunnel 
commlBsion  shall  deport  with  a  depository 
to  be  agreed  upon,  $3,000,000  of  bonds  of  tbe 
City  and  County  of  Denver,  and  that  the  rail- 
road company  will  deposit  with  the  said  de- 
pository, its  proportion  of  the  total  cost  of 
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the  said  tunnel  in  cffsh  or  current  marketa- 
ble securities  86  depoisited,  to  be  sold  hj  the 
party  so  depositing  as  it  may  dt?sire,  antl  all 
proceeds  to  be  deposited  with  th^  depository: 
'  It  was  mutually  agreed  firrther,  that  the 
money  so  depodit^  by  the  contracting  parties 
shall  be  pkid  out  in  the  same  ratio  or  pro- 
portion, as  the  total  amotint  furnished  by  the 
parties  shall  bear  to  each  other*. 

[IS]  It  wa«  further  nratHally  agr«^d  that 
the  exclusive  right  shall  forever  be  reserved 
in  perpetaity  irt  the  City  and  County  of  Den- 
ver, "to  construct  and*  ojJerate  through  said 
tunnel,  an  aqueduct,  pipe  line,  or  other  ap- 
paratus for  conveying'  Water  from  the  west- 
em  to  the  eas^tern  portal,  for  uiie  by  the  said 
City  and'Cotrtity'Of  Denver;  for  domestic, 
power,  and  otfhe^' purposeis,  also  the  right  to 
extend  through  the  same,  feables,  wires  and 
other  jlpparatifft  f6r  conveying  electricity,  to 
be  'used  for  power,  liglit  and  other  purposes 
by  the  city;  subject  to  the  eonditions  that 
all  inatAllation  of  equipment  and  use  of  said 
tunnel  'and  approaches  for  the  purposes  afore- 
said, shall  not  destroy,  itnpair,  or  unreason- 
ably inferttipt  the  uses  of  saM  tunnel  for  said 
railroad  purposes."  •.    •.  .• 

It  was  further  Agreed  that  the  tuhiiel  com-i 
mission  shall  take  such  steps  as  may  be  per- 
missiMe  undejthte  existing  laws,  or  by'pro^ 
curing  appropriate  legislation,  as  will  secure 
exclufeiVely"  to  the  city,  the  benefit  of  any  'or 
all  veins  6f  mfnerlgiV or  n&ineral- deposits,  that 
may  be  discovered  in  constructing  the  tunnel, 
provided  that  no  ihining  operations  or  ihin- 
ing"  detelopthent  shall,  At  any*  time  or  iii  any 
manner,  interfere  ^ith;  impede,  endan^r,  or 
de^roy  the  ui^  of  »aid  tunnel  6f  its  apj^reach^ 
es  for 'transportation  purposes.  All  fund^f 
were  to  be  paid  out  tipbn  order  of  the  tunnel 
commission.  Contracts  were' to  be  let  by  bid, 
the  tunnel  cominissldn  to  reserve  fhe  i*ight 
to  accept  or  reject  Any  sueh  bids. 

It  was  als6  provided,  that  upon  comple- 
tion of  the  tuniiel  and  it^  approaches,  the 
railroad  compaiiy'slMiUld'  be  entitled  to  the 
possession  and  operation  of  the  same  for  rail- 
road transportation  purposes,  such  podseis- 
sion  and  operation  being  subject  to  the*  use; 
rights  and  easements  reserved  to  the  city; 

It  wa«i'  further  agreed  that  the  cost  of  the 
special  election  to  determine  the  question  of 
issuance  of  the  $^00,000  bond  iesUe,  shall 
be  paid,  one-half  by  t)ie  city,  aiid  ine-half 
by  the  railroad  company.'  It  was  likewise  pro- 
vided  tha^  In  case  of  failure  of  the  railroad 
to  pay  the  interest  on  the  outstanding  bond^ 
of  the  city,  or*  to"  [14]  deposit  the  one  'pet 
cent  sinking  fund  as  provided,'  or  failure  itt 
any  other  of  the  material  provisions '  of  the 
coTitract  »6r  a  period  of  three  montha,  then 
the  tunnel  commission  may  declare  the'<!<m- 
tract  terminated  and  all  sums  paid  by  the 
railroad  company  shall  be  held  as  liquidated 

damaged. 
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The  complaint  further  alleges  tbat  titter 
the  execution  of  this  agreement  the  question 
of  the  issuance  of  $3,000,00a  in  bonds;  wars 
properly  submijbted  and  adopted. 
-  There  are  but  two  quei^tionft  presented  for 
determination:  1.  Is  the  issuance  of  thie 
bonds  by  the  city  and  for  such  a  purpose,  in* 
liibited  by  the  constitution ;  2,  If  not,  then 
is  the  provision  of  the  contract  and  propo' 
sition'to  issue  such  bonds  extended  for  the 
full  .period  of  fifty  years,  in  contravention 
of  sec.  8,  art.  XI  of  the  Constitution  linkit- 
ing  the  period  for  the  exdhgtiiWiment  of  a 
city  debt  to  fifteen  yefars.  .    ».  •     i 

Sections  1  and  2  of  Art:  XI  6f  the  Coustttu- 
flon  provide: 

'  "Sec.  l.\I^either  the  state  nor  any  eounty, 
city,  ^wii,  township  or  school  distritit^  shall 
lend  or  pledge  the  credit  or  faith  thereof,  di^ 
rectiy  or  indirectly,  in  any  manner  to,  or  in 
aid  of  any  person,  company' or  oorporatiob, 
public  or  private,  for  any  amount  or  for  any 
purpose  whatetiei",  or  become  >  responsible  for 
Any  debt,  contract  o*  liability  of  any 'person, 
c6mpany  or  corporation,  public  or  prlvnte,  in 
or' out  of  the  state.'  

"Seel  2.  Neither  the  state  nor  any  connJ 
ty,  city,  town,  township  or  school  distriotl 
shall  mafce  any  donation  or  gi^nt  td,  or  Id 
aid  of,  or  becoriie  a' subscriber  to,  or  share- 
holder in,  any  corporation  or  company,  or*  a 
Joint  owner  with  any  person,  c6mpany '  or 
corporation,  public  or  private,  in  or  out  o4 
the  state,  except  as  to  such  ownership  as  may 
accrUe  to  the  state,  by  escheat  or  by  forfei- 
ture, by  operation  or  provision  of  law ;  and 
except' as  to  such  ownership  as  may  acertie 
to  the  state,  or  to  any  county,  city,  town," 
township  or  school  district,  or  to  either  oi' 
any  of  them,  jointly  with  any  person,  com- 
pany or  corporation,  by  forfeiture  or  sale  of 
real  [15]  estate  for  non-paymeni  of  ta'xes,' or 
by  donatibn  or  devise  for  public  use,  or  by 
purchase  by  or  on  behalf  of  any  or  either  of 
thein,  jointly  with  any  or  either  of  therii,  un- 
der exectition  in  cases  of  fines,  peiialt left  of 
fbrfeiture  or  recognizance,  breacli  bf  eonditiori 
of  official  bonds,  or  oi  bond  to  secure  public 
inoneys,  or  the  performanee  of  any  cdntract 
in  which  they  or  any  of  them  may  T)e  joint- 
ly or  severully  interested.'' 

Prior  to  the  adoption  of  our  constitntit^n, 
the  policy  of  extending  public  aid  to  private 
corporations^  had*  groVn  to'  be  alarming. 
Judge  Dillon  in  his  work  on  Municipal  Cor- 
porations, 1  Dill.  §  313  and  318,  points  out 
the  evil  effects  arising  therefrom.  This  policy 
he  suggests  had  become  a  m^ania,  partieulArly 
in  the  west;  that  it  had  resulted  in  attempt- 
ed repudiation  upon  the  part  of  both  'stateff 
and  municipalities,  and  says:  

"The  mo6t  n(>ted  of  extraordinary  Or  exti-A- 
nlunicipal  powers  conferred  Upon  mWnid'pal 
and  puWic  corporations,  iel  the  authority 'fo 
aid  iii  the  construction  of  iraflWaya  by  siitt^ 
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ficribing-  to  their  stock,  issuing  negotiable 
bonds  as  a  m^anfi  of  paying,  tlveir  subscrip* 
ik>u,  jBLn4  taxing  theinjiabitants  or  the  prop-, 
erty  within  their. limits  to  .pay  th^e  indebte4' 
nets  I  thereby  ineurr^  ....  •.  r<»gardi?d  in 
th!e  light  of  its  effects,  whatever  n^ay  be 
thought  of  its  eoBstitutiooal  soundness,  there 
is  J tttjlfiMhesi taction  in  affirming  that  this  in- 
v^i^tioii  :to  aid.  the  enterprise  of  private,  cor- 
porations has  proved  itseU  baneful  ,in.  the 
last  degree;"  ^ 

To  prevent  this  evil,  there  began  the  adop- 
tion .  of'  conBtitutional  .  amtttdnients,  by. .  .mai)y 
of  the  states,  denying  .the  ;r'ight  of i  tbe,  Jegis- 
latdre  to  grant  such  po^ersf  ., Our  constitu- 
tion was  adopted  at  a  time  when  tl^fi  subjeiQt 
w«a  much,  in  the  public  mind.,  ^n  examina- 
tion-ofi  the  proceedings  of  the  constitutional 
convention  shows  the  introduction  of  several 
resolutions  upon,  tbe  subject,  and.  rep^ate4  r^e* 
draite  of  r these  sections,  with,  the  rei^ult.thAt 
sections  1  and  2-.oi  art.  .XI  ,«ci;9  broader  in 
scope,  and  more- specific  in  th^  matter  of  .re- 
striction, than  •  any  similar,  i  oonstitutional 
provision. {Considered  or  brought. to  [16i]  our 
attention.  Indeed,  it  would  .seejoa  that  JUin- 
gUB^  could,  not  make  plainer;  the  intent  of 
the  framers  of  the  cpnstituti^n^  to  utterly 
prohibit  the, mingling  of  public  moneys  with 
lho«e.  of  private  persons,  either,  directly  9f 
indirectly,  or  in  lany  manner  whatsoever. 
-  These  sections  of  t^e. constitution  have  been 
before  this  :Oourt,  for  interpretation  at  least, 
as  .to  the  spirit  and  intent.  .  The.  case  of  Colo- 
rado Cent.  R.  Co.  v.  Leat,  5  Colo.  192,  w^sd^. 
C]4ed  withiji  a  very  ^hort.  period,  after  ,th^ 
adaption  .  of  ,the.  constitution^  Two-,  of  the 
three-  ju<lgf8,  then  constituting  the  Suprenfie 
Court,  had  served  as  menihers  of.  the  consti- 
tutional convention.  The  question.. qf  publio 
benefit  was  urged  ip  that  case,  ^.  her.e.  It 
was. there. said;   , 

.  ^'l^hat  the  construction  of  the  proposed  line 
of  raUi:oad  would  be  o{  grjo^t  benefit  to. the 
cQunty  and  its.  citizens;  .that  it,  would  giyo 
them  increased  and  superior  facilities  fqr 
tcaSic  and  commerce  with  botb  the  AjUa,ntio 
and  Paci/ic  .seaboards,  .^o  not  make  it  ai>y. 
th^.less.  a  donation. \v^tjl;i in  the  intent  of  the 
inhibition./ 

"These  and  similar,  consideratioiis  of  publio 
benaiprt  ai^d  advantage,  ha4;  confitituted  for 
years,  undea:;  our.  territori;qtl.  government,  the 
basis  of  appeals  for.^d  grants  of  county  and 
municipalaid  to  railroad  companies,  and.it 
^9,^  undoubtedly; the  intention  of  the  friupers 
qf  the  Constitution,  whether  wisely  or  riot, 
to  ppqpltib^ty  by  ^e  fundamental  law  of  the 
new  StatQ,  all  public,  aid. to  railroad  compa* 
flies,  whether  by .,don2ition,  grant  or  subscrip- 
tion, no  matter  what  might  ^  the. public 
benefit  and  advantages  flovvipg  from  the  .eon- 
str^uction  of  »\ie\\,  roads..  I ,  undei'stanc)  .the 
fi:am^rs  of  the  Copstitutipn  aAc|  the  people 
who  i^optQd..it4  to. have,  intended,  by  th^a  pror 


vision ,  the  declaration  of  a  broad  policy  of 
prohibition,  forbidding,  state,  county  and  mu- 
nicipal aid  to  railrof^.and  other  companies 
in  any  of  the. modes. speoifled. 
.  ,."If  the  existence  of  a  public  benefit  is  to 
give,  such  a<^  agreenient,..the  character  of  a 
bale  of  the  stock,,. and.  take  it  out  of  the  eon- 
stituiional  prohibition,  t^n  the  prohibition 
is  utterly  nug<^tory,.  iw<i  [17]  valueless,  as 
sudi  aonsiderafdon  -^ould  exist  in  every  prob- 
f,ble  case.?  

.  Speaking  of  tl^  aectiona.of  the  Constitution 
mider  cQn§idierati9n  and  other  provisions  in 
restriction  qf  a^t^ority  to  incur  public  debt, 
in  the  cas^, of,  People,  v.  ^Hay,  9  Cok).  80,  10 
Pac.  ^41,  it  w(fis.  said:         ,. ,      .... 

"It  was,tjieir  du.ty  pot.  only,  to  provide 
against  the;  i^eourrenoe-  of  evihi,  patent  and 
already  experienced,  but  also  to.  guard  every 
point*  where  abuser,  were  j^iable  ifa  creep  into 
the  .a4miqi^tv;fti)oa.  .pf  .public  aflCaira  The 
waste,  ei^trfivagaiurf,  .frauds,  peculations,  de- 
falcatfions  and  tax.  buxdens,  diegracing  and 
incuvnbering.  the  admiiniatratioii  p^  American 
municipalities,  ^unty,  town  and  city,  had 
long  been  natioa^l  topics  of  discussion^  writ- 
ten about  by  publicists,  denounced  by  the 
prose  «Ad  ^solyod  abfutby  pplitical  parties, 
and  wer^  .known  ,to  the  country  «t  larger  The 
eifect  of  thlBv/mas  to  make*  the  boneat  and 
eeoaomicfjl  admipiatration  ofaHairs,  whetbrr 
towm. city,:. county  iPi*  state»  practically  the 
most  in^pojrtaatt  <lU^s^iof)  that  c^me  before  the 
con>ventiopri>"    •         ..       ..,.., 

It  mAy  be  jSFell  to.  consider  briefly  the  ma- 
terial facts  as.  p;cefteBted|  by.  the  Tecord.  The 
]iailr:oad>eofopauy.o.wna  and. operates  a  rail- 
roads b«9ginnii)g  in  the.Qity.oi  Denver  and 
extendiing  westward. and. over  and  beyond  the 
raagO'ot  mounti|uiiis,  through  which  the  tun- 
nel is  proposed  to  be  conducted.  The  agree- 
meiit  is  in  e^ct  tha^t  ]^ie  city,  will  isaue  and 
sell  its  bonds  in  payment  pf •  two-thirda  of  the 
exp^Q^e  of,,  the.  CQpstc^ction  of  such  tunnel 
and  its. :appf caches,  <und  tq^  provide  the  same 
with  xailroad  tracks  for  .the  operation  of  the 
company's  ■  trains  through  said  tunnel,  llie 
railrpfid  company  .to,  contr.ibute  one-third  of 
the.  expense  of  such  tupnel, .  The  city  is  to 
sell,  and  the,  railroad  to  purchase,  the  city'j 
interest,  in  t^he  tunnel  upon  payment  to  tbe 
city  of  ii^e  amount  invested,  with  interest, 
within  ^;Speqifi^d  tlme^.a^id  in  the  meantime 
to  use. the  same  as  a  part  of  its  railroad  line, 
and  to  pay  the  interest  on  the  city's  bonds. 

.  The.  city  has  not  projected,  provided  for, 
nor  has.  it  declared  its  intention  tp  build,  coa- 
structn  .owu.or  pperate  [18]  a  water  system, 
power  ;p^fin^»  or  any  other  public  utility,  of 
which,  tbe  tunnel  is  to  form  a  component  part, 
or.  in  whi/;li.it  is.  to  be  of  any  uae,  to  the  ciif 

wht^tsoever. 

.  Stripped  of  .no^-essentials  for  consideratjoa 
h^re^.and  of ,  impjrobable  contingcui'ies  and  re- 
mote   possibilities,    the    foregoing    statement 
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prraents  the  gist  or  rather  the*  meat  af  the 
agreement  between  the  city  and  the  railroad 
eompuny :    •        ■  " 

The  railroad  compaiiy  operates  iUc  line  ovav. 
the  mountain^.  It  is*  important^  -and  vnay  be 
iiece0sUify  for  it-  to.  reduce  ita  grade  by  goin^ 
throiigh  the  Botm tain  bymeaiia  of » a  tunnel. 
The  city  agrees! with*  it,  to  iaaue  it4|.bcttid9  ill 
paymetit  of  two- thirds  of  the  expenae  foi  dray^ 
ing  the  tunnel,  constructing  the  raUroad 
tracks, '  wii4k  proper  •  ^pproajehea  t  w  itk  (the  -  other 
necessary  equipment  to>  emiUeithe  'railitoad 
cotupany  'to  connect  with  ito  ^^itac^snttt  hoth 
ends  of  the  tnnniL  For  this  tiiei  cbmpany 
a^e^-to  pay  rthe  intensst  -^n  the  bonds j«  and 
finally  the  principki,-axtd  vpon'such  piQnakent 
is  to  receive  full  title  to  tiie  tunnel:  ad  ooUy 
structed;  t&t-  its  purpoieB.  Plainly  >  this  is 
in  vitolation  of  the  ooifBtitutional--pro\'ifiions; 
in  that  the  elty  pledges  its  faith.' and  credit 
for- the  bi^neftt  and  «e'of  the  railroad  corpo* 
ration,  and  as;  plainly  this  is  in  •  add  of  the 
railroad  corporation; 

'  •  It  i^  likewise  Just. at  dearihajt  this  con* 
stitiitctt^a  jdint  enterprise  between'  the  city 
and  the  eonVpany,  to  ilast  until  the -company 
shall  haVe  purchased  the  eity^s  interests.  By 
every  legal  test  it  is  a  partnerBhipj' 

D6  the  otiier'  provisions  of  the  agreement 
relieve  it  from  this  limitation  of  power.  ' 

Cdtm^l  foir  the  defendants  in  error  assert 
that  there  are'fcMiY  reservations  in  the  con- 
tract thatl'takeit  ovt  of  the  inhibition  of  the 
coiiEftitiition.  We  will  eonsidep  these  in  the 
order  and' In  't^ie*  exact  language  presented: 

"1.  thf  perpc^uflLl  right  to  tise  »th^  tunne-1 
ftee'  of  rental  or  chtfrge;  as  an  aqnckiuet,  i^iid 
to  install' conduits  therein*  for  th&putpoee  of 
bringing  water  frdm  the  westefU'^iilopci  to  be 
used  b>r  tlie  city  and  its  inhabitants.*' • 

[193  The  agireetnent  sptfcilically  provides 
that  al!  •  the  mon^y  contribntqd  by  the :  city 
shall  be  expended*  !in  the  eobstruction  and 
equipment  of  the  tunnel  fchr  Railroad  puv- 
pdse's  alone.  Not  a  dbllao^  of  this  fuhd  is  rto 
lie  u'sedto  install  cKmduits  k>r  other  means  for 
tBe  "pUrpoteof  hritlging  waller 'from  the  west- 
ern slope  to  be  Used  by  th6  eiity  and  -its  -in- 
Habitants."   *  '   '  '     '       "'   '■  '  "'• 

The  engineers  were  io  report  the 'probable 
cost  6f  the  tunnel  i'eady  for  the  iihstallatioh 
of  fa<^i1iti68  for  the  transportation  6f'%ra.ter 
ttnd  electricity  for  uise  by  the  City  and  County 
of  Denver,  and  ready  for  the  electrical  opera- 
tion of  a  single-track  railroad,  and  for  the 
building  >nd  cdmplet ion'  of  said  tunnel,-  ap- 
proaches, and  liailrbad,  and  stationary  rail- 
road facilities. 

The  tunnel  is  thtis  td  bfe  ready  dnly  for  tlie 
installiBktion  of  city  facilities,"  but  is  to  be 
fully  equipped  fbr  the  pui*pose  at  railro^ 
operatidn  by  the  cdtnpany ,  •  hichiAing  the  ap- 
proaches laid  tracks.  In  anttther  part  of  the 
agreement  it  is  said  thC'ttinnd  is  tin  be  "ready 
for  the  laying  of  pipes"  by  the  city. 


In  the  agreement,  the  rights,  of  the  city 
are  specifically  refeiTed  to  as  ''esJBements." 
The  agreonmit  specifkcally  provides,  not  for 
construction  .for  th«  city's, use,  but  the  right 
only  to  the  city  of  ,^n  easen^ent.  . 

''To  construct  and  operate  thnough  .said 
tnnnel,  an  a4|ued^ctj  pipe  line,  or  other  ap- 
ptaratas  ton  conveying  waten  from  the  west^i),. 
to  the  eastern  pprtal.  for  u^e.  l\y  the. said 
City  «Bd.  CJounty  o|..  Penv^r,  for,  dpmestic, 
pow0r,.'and  oUier.  puriposes,  al^.the  ngh|b  to 
extend  through  the  samje,.  cables>i  wire^  and 
other  <^ppaJ^atl]^  for.. conveying  olectricity,  to 
be  4ised  far  power;  light  and  .other  ^purposjca 
by  the  city;  subject  to  the  conditions  -  fth^t 
all  lOBitaUation.Qf  e({iiipn^eo4«  aj^d  use  of  aaid 
tunnel  and  approaches  .for  t^e  purposes. afoce- 
$aid,  shall  not  destrqy,  impair,  or- WMreasoip^- 
ably  interrupt,  .the  ijnes  of,-  ^aid  tunnel  fo^ 
said  railroad  .purposes.^'  >! 

Counsel  for  the  city  in  their;  hri^  9ay:,  , 
y '  'Tor  drainage  •  and;  otheii:  purpose^^  it,  is 
aecessafy  toi  ha^e  .tb|e,  centei:  uf  the  ^pffsit 
Tunnel  slightly  [2Q]  liigher  than  either  por- 
tal; and, .as,  a  matter  of  ..facts  the  w^st^rn 
portai^of .  the  tunnel,., as  naw  prppoeed,  will 
be  &fty  or  sixty,  feet  lower  tjian  tl^f-  eastern 
portaL  These  iact$  haye'^ven  rise/^  a  dQ\ib^ 
in  the  minds  of  many.jntelljgept  people  ^»,to 
the  ability  of  the  city  to  bring;  watfur  .tl^iough 
the  tunnel  from.  the.  Wf^fteirn  .slqpe..  .  XV)(^ 
idouhi  does  not,  however,  exist  in  the. minds 
of  :edueat«d.  engineeira.  .  It  .avise^.. through,.. a 
want  of  knowMge  »nd  experience  oji  thc-Pfirt 
of  the. o^diAary,,. though  educ^t?d.  and  .i^t(e]Ii' 
gent  Jaynenv  In  realit^y,  the  cifcum^ta^c^eci 
.d()tailed  present  no  difficulty  whateyer»  By 
emiiloyment  of  .what  may  be  termed  t^e,'^- 
,  verted  siphon.' :  pri^ci^^ler  ^1  difficulty  is  pver- 
<Jom«.".  ...■;. 

They  also  submit  a  drawing  show  ing;  a  ver- 
tical seetion  of.tl^e  mpun^in,,,tbe  1;^  of  the 
propoiied  tun^eV'the  ,poriaU».  andthe  lii^c  of 
level,,  and  argue  .that  the,covaya,npe.of  watfx 
through  the,  twpel.  alter  its-^coiw^rujetion.  iqr 
railroad  .  piKpo^es,:  is  an  engineering  P98i^- 
bilit}'^    1.  ,    .   .         .. 

•  .Butrtliie  PS  not. intended .qr.puggiested  ^  a 
padft  ol  the .  agreement  undeir.  which  the  city 
is  to  spend  its  money,  to  obtain  which  it.i^mt 
ilevy  a:tax  Upon  its  citizensi. 
.  Besides  this,  it  is  concjcded  that  t)ie  pity 
has  no  rights  to  the  use  of  wateil  west  of  Uie 
proposed  .tunnel*,  or  that  it  has-  declared  a 
purpose. ^to.  acquire  any  such  right,  qr  hi^s 
any  intention:  to  so  do,  or  it  hat  it  has  a  p,\ix- 
pose  to  convey  water  through  such  tunn^J, 
or  byi  atiy  other. means,  for  the  use  of  its 
'inhabitants  or  otherwise,  or*  that  it  has  a  pur- 
pose to  attempt  to  convert  such  an  engineer- 
ing possibility,  into  an  accomplislied  fact.  .  In- 
deed,- under  tJie  express  provision  of  the  char- 
ter amendmeht' the  purpose  of  the  tunnel^  is 
'  not '  neeessarily  f or.  the  conduct  of  water  or 
electricity,  but  for  any  one  of  four  purposes,. 
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for  it  recites,  "for  the  purpose  of  transport- 
ing' freight,  passengers,  water  and  electricity^ 
or  for  any  one  or  more  of  such  purposes." 
And  the  amendment  again  recites:  "But  in 
enlarging  said  tunnel  or  btherwise  i>Tepar]ng 
it  fbr,  and,  subjecting  it  to,  the  said  water 
or  electric  uses,  the  original  use  to  which  it 
shall  have  beeu  subjected,  shall  not  be  im- 
paired or  needlessly  interrupted/*  {21]  The 
"original  usef"  cart  be  none  other  than  for  rail- 
road transportation  purposes,  and  by  the  Den- 
rer  and  Salt  Lake  road.  . 

The  Second  reservation  to  the  city,  relied 
on  by  counsel  to  sustain  their  cx>ntentions  is 
as  follows: 

"2.  The  per|>ettml  right,  free  of  rental  or 
charge,  to  instAll  wires,  together  with  all 
other  apparatus  that  may  h^  necessary,  and 
bring  electricity  through  thd  tunnel  foT  light- 
ing and  power  and  other  uses  by  the  city 
and  its  inhabitants.*' 

What  has  been*  said-  'eonceming  the  first 
proposition  applies  with  *  equal  force  to  this 
onfe,  which  deals  with  the'  possible  transmift- 
Hibn  of  electric  current.*  Clearly  the  record 
discloses  no  intent' or  purpose  upon  the  part 
of  the  city,  to  acquire  pwwer  for  the  genera- 
tion <}f  electricity  at  a  point  beyotid  the  tun- 
nel or  at  aiiy  other  point,  or  to  engage  in  the 
generation '  and  distribution  of"  electricity  for 
any  munidpal  6r  6ther  purpose. 

And  if  it  did  so  intend,  certainly  it  would 
Dot  undertake  the  construetibn  of  a  tunnel  at 
an  expense  to  the  city,  of  three  millioAs  of 
doHars,  in  the  face  of  the  comUKm  'knowledge 
that  electric  current  may  bb  as  easily  con- 
veyed over  th^  nu)Untains  as  thVoHgb  a  tunne), 
and  at  a  comparatively  insignificant  expense. 

The  third  reservation  ita'lthe  agreement, 
cited  by  counsel  and  upon  which  reliance  is 
had,  is:' 

'*3.  The  ownership  of  hiin^ral  veins  dieeoV- 
ered  in  constructing  the  tunnel,  and  the  per- 
petual fight,  free  of  charge,  to  locate  the  same 
and  mine  the  Ore  therein;  provided  the  city 
acqtiires  the  legal  right  to  sueh  veins;  and 
provided  also  that  such  mining  shall  not  in- 
terfere with,  impede,  endanger,  or  destroy  the 
use  of  the  turinel  for  transportatiea  pur- 
poses.* 

Certainly  it  will  not  be  seriously  edntended 
that  a  municipality  as  such,  can  have  the 
law fnl  right  to  levy  a  tax  upon  ita  citizens,  in 
the  absence  of  specific  constitutional  authori- 
ty, for  the  purpcite  of  locating  mining  claims, 
and  engaging  in  the  mining  of  metalliferous 
ores. 

If  it  may  do  so  in  Grand  and  Grilpin  coun- 
ties, it  may  [22]  w^ith  equal  right  and  more 
propriety,  so  engage  in  the  well  known  min- 
ing districts  of  Cripple  Creek,  Telluride  or 
Leadville.  We  know  of  bo  authority  where- 
in it  has  even  been  suggested  that  such  a 
business  comes  within  the  range  of  municipal' 


purposes.  Besides,  the  discovery  of  valu- 
able ores  in'  the  pressed  tunnel  can*  be  said 
to  be  nothing  more  than  a  very  remote  po^i- 
bility,  and  it  will  hardly  be  sAid  that  pros- 
pecting for  ores,  ia  a  municipal  power.  But 
by  what  right  may  the  city  and  the  railroad 
company  contract  as  to  the  ownership  of  ores 
located  upon  premises  to  wbieh  neither  of 
the  eotatracting  parties  have  any  right,  title 
or  interest.         . 

The  fourth  and'  last  proposition  ftpon  whieii 
counsel  ^ely  is  the  •  following : 

"4.  The  perpetual  aright  to  subject  the  tun- 
nel and  the-  railway  tracks.,  therein  to  use 
hy  any  other  railroad  desiruig  jsuch  use,  in- 
cluding- outside,  trackage  rights  over  the  line 
of  «aid- Denver  &  Salt  Lake  Railroad  lor  such 
other  railroads,  covering  a  distance  of  seven- 
ty*five  miles  .westerly  from  the  western  portal 
of  the  tunnel: and  thirty  miles  easterly  from 
its  eastern  portal;  such:  use  ol  the  tunnel 
And  trackage  righits  to.:be'  upon  reasonable 
terms  to  the  other  railroade  so  uaing  the 
sarne^  said  term»' being  already  specified  in 
the  written  contract  of  October  8th ^:  1913«  be- 
tween the  city  and  the  railroad  company.*" 

If  it  is  within  the  constitutional  prohibi- 
tion for  th^  city  to  make  donatiosi,  or  grant 
to,  or  in  >  aid  of.  one. railroad;  or  to  lend  or 
pledge  its  faitU  or  credit,  in  aid  of  one  rail- 
road>  or  to  beoome  a  joint  owner  with  one 
railroad,  clearly  rit.  is  witl^in:such  prohibitioi 
to  so  do  with  two  or.  more  railroads. 

This  proposition- is  but  a. repeated  offense 
against  t^e  constitution.  It. involves  another 
and  only  a  peesible.oontingenc^.  It  docs  not 
«|^ear  that  any  other  railroad  oompany  de- 
sires Of  eyer  widl  desire,  to  avail  itself  of  any 
such  privilege,  if  it  be  a  privilege.  And  if  so, 
then  under  the.  agreement,  it  must  be  by  a 
future  contract  with  the  Denver  &'8alt  Lake 
Railroad  Cbmpajay  [23]  alone,  and  upon  terms 
dictated  by  tliat  corporation.  Such  agree- 
ments are  to  be  the  usual  trackage  agree- 
ments between  railrpads,  in  addition  to  other 
epeeific  charges.  It  -is  true  thM  in  general  the 
basis  of  the  terms  of  such  contracts  are  set 
out  in  the  ccmtraot  between,  the  cUy>  SAd  the 
Denver  k  Salt  Lake  Company,  but  .the  latter 
<k}mpany  is  to  avail  itself  .9I  all  r  financisl 
benefit.  For  instance  it  is  pi^ovided  that  each 
railroad  so  using  the  tunnel,,  must  pay  one- 
half  of  the  ifttereet  upon  the  actual  coat  of 
construction  and  equipmcpat  of  tlie  tunnel  an<i 
its  apptosrchqs,  on  .the  basis  of  five,  per  cent 
of  the  cost  both  to  the  city  and  the  Denver  A* 
SaH  I^ke  Compfiny,  including  motive  power, 
and  the  proportionate  cost  of  maintenance. 
\  Thus,  if  f<^ur  of  the  great  railroad  com- 
.  panieSy  whose  lines  now.  enter  the  City  of 
Denvef,  find  some  of  which  now  extend  both 
east  and  west  of  the  city,  with  connect ioii!^ 
•extending  to  both  seaboards,  should  conclud<^ 
that  the  use  of  the  proposed  tunnel  would  be 
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of  benefit  to  them  in  mAt^ing  al)oHeri;^VxougJi 
routes,  or  for  other  reasons,.. and  if .  Uif- i^it; 
should  icoitcludje  that  this  would  be  oi  «iu^terit 
al  commercial,  advantage  to  it,  aji'pbject-  ap- 
{i»renily  much  desired. by  the  citizens  of  Den- 
ver, thea  under  this  provision  ol  tlie  .contract, 
the  Denver, &  Salt  Lake  Bailroad  Comjmny  i<* 
empowered  to.ofaai^e  each  of  such  roads4U2,<- 
500  annually,  i  under  the  fictitipua  itna  of 
interest,  in  addition  to  the  usual  traclqa^e 
agreexaents  and  other  fixed  charge/i  provided 
by  the  agreement  noT^  being, eons Iderod* 

Notf  because .  there  would  be  any  ti^ch .  uu 
terest  to  pay,  fo<  the  interest  provided  for 
would  in  the  ease  suggested,  anvount  to.bxit 
ODie-half  of  what  these  four  raUr^ds  alone 
nonist  pay.  Upon  the  estimated  oost  of  P9nr 
struct  ion  at  $4,500,000,  and  oi  fi.ve  per,  cent 
as  tlie  rate  of  intsfjeet,  these,  four  roads  would 
pay  as  an  annual  arbitrary  an4  (ndet^a^ibie 
a«]D,  not  to  rtiie  city,  but  to  <tk^  Qenyer  &. 
Salt  Lake  Railroad  Company,  of  $43Q,000. 
This  right  is  thus  giren  to  that;  ra^lrqad  cpmr 
pany  ia; perpetuity, 

[24}  Thus,'  duriiig  the  life  ol  the  proposed 
bonds  alone,  fifty  yeaarSf.each  road  so  U>  use 
the  tunnel,  must  first  agree  to  pay*  to  the 
Denver  &-.SaHtLAkQ  .J^iiroad  Company,  the 
«iiin  of  :$5,^26,Q00  for  the  use  and  benefit  of 
that  company.  And  this  same  right  is  given 
to  the  raiJU'oad  company,  to  so  ta*x  evevy.  ad- 
ditional'railroad  ithat  may  desire,  to  use  tlie 
tunnel.  .•  (    -   . 

Certainly  iiudh  manifest  inequality., and  in- 
juatiee,  both  tot  the  city  and  to  other,  oom- 
panies,  .cannot  oot  as  «a  indueement  fqr  such 
companies,  to.  make  ime  of  ihA  tui^neh  Indeed* 
it'  would,  qeem  ■  to<  present  t.sud^  .a  serious 
obstacle  to  the  aocomplishment  of .  such  pur- 
pose, aa.may  be  a))solutely.  prohibitive..  .  Jn 
tfaia  Jeajture  alpine  <  the  contract  between  the 
city  i^nd  the  Salt' Lake-  Compapy,  if .  .pot  .a 
grant,  of  .subsidy,  ifl  ind^nitely  worse,  fpr  it 
oonfeira , the;  power  upOti  the  Salt  Lake  Com- 
pany io.  h^yy  tribute  upon>  every  othcv,  i;ail- 
road  company  that  may  desire  to  make. use. of 
thortunnelc  .Th^  ia  a  fia§<ra»ti  vio^ipn  of 
the  eonstUutloaai  pnovision* . 

From  tOur.  conaidjeratiooi  of  these  provisions 
iaaerted  in;  the.  contraet»  .we.  are  irresistihly 
forced  to  .-the  oonclueiom  that  .jthey  were  in- 
aertedf  not  for  the  aceomplishment  of  a  legiti- 
mate'ttti^ci|ial:purpo6e<  but  rather  in  an, ef- 
fort tOttViade  theiconatitutional prohibition.. 

Gounsel  urge  -that  the  question  here  is  one 
for  legislative  .determination^  and  point  out 
that  by  eloetions,  both  by  the  voters  and  ta;c 
payers  separately  expressed,  the  legislative 
will  ol  thb  a^unhtipality  haa  been,  manifested 
in  terms  not  to  be  mistaken..  'This  mani- 
festation oltthe  will  of  the:  people  of  the.mu- 
nleipality .  haa  been  constantly  befoce  us  in 
the  consideration  of  the  case*   .    '     : 

But  the  <)UeBtion  we  aire  ..now.,  eonaider- 
ing    is    not    one   of    the   will   of   the   mu- 


nicipality, .butv  is  .solely  a  question  of. limi- 
tation of  power.  We' have  not  overlooked  the 
rule  of  conatruction  adopted  by  this  court  in 
an  opinio^  written  by  the  late  Chief  Justice 
Steele,  in  the  case  of  Denver  v.  Hallett,  34 
golp,  ai)8>.  83.  Pa^  1063,  but  rather  to  re- 
iterate and  emphaaize  it.    It  was  there  said : 

''In  a  number  of  cases  before  this  court 
fis  weU  [^].  as  the  court  of  appeals,  it  has 
been  held  that  with  respect  to  m.uuicipal 
oorporatioasi,,e;^cept  i^  limited  l^y  the  consti- 
tution, the  general .  assemJbly  has  plenary 
powers  that  it  is  clearly  a  legislative  func- 
tion- to  determine  what  power  shall  .be  gi'aul- 
ed,  wiiat  witliheld,  and  what  restrictions  sliall 
be  imposed  in  the;,  exercise,  of  the  powers 
granted.  .  .  .  The  supremacy  of  the  legis- 
lative authority  over  municipal . corpora lipiis 
la  n«^,  however^  iii  all  respects. unljpji ted,  but 
the  limitatioAd  must  be  sougl^t  ^  the  national 
or  state  constitution." 

.  It  will,  certainly  not  ,be  oontended  that 
either  by  the .  Ifigii^ture  oi  tlie.  state,,  or  ^y 
the  legislative  powers  of  fimunicipalityy  such 
powers  a^  are  expricsi^y  prohibited  ,by  th^ 
pxganic  law,,  may  be  exercised  by,  either.  Qjurs 
is  a  conatitutioujal  government,  wherein  .tlie 
.sove^eigi^  will  of  all  the  peoplci.as  expressed 
in  the  constitution,,  is.  supreme,,  beyond  the 
express  limitationa  of,  which  a  i^unicipality 
may  not  go.  If.  the  municipality,  may.  oiTcnd, 
.then  so  may  the  ind.ivi.duaj.  If  this  n^a^;  be 
done  in  case  of  the. levy. of,  a  prohibited  tax, 
it  follows  that  it  may  be  done  in  a  cas^  in- 
volving life  or  liberty;  the  Bill  of.  Rights .  is 
then  no  protection,  and  the  constitution  b<j- 
,comes  ^,  rope  of  sand. .     . 

It  is  said  that  under  the  provisions  oi  sec. 
1,  art:  20,  there  ia  the  Implied  po3ver  to  do 
that  which  ia  attempted  in  <  this .  case*  Tlie 
provisioa*  relied  ou  is: 

''The  nuiDicipal  corporation  k^own  a|9  the 
City  of  Denver,  etc,,,  shall  •h^v,e.  the  power, 
within,  or  without  its  teriritoriidf  liipita,  to 
construct,  eondemn,  and  purchase,  acquire, 
leasee  .add.  to,  maintain,  eonduct.aod  operate, 
waterworks,  light  plants,  power  plantf^  traub- 
portation  systems,  heating  plants,  and  any 
other  public  utilities  .or  wprks  or  ways  local 
ifL  use  and  extent,,  in  .whole  or  .4n  part,  and 
everything  required  therefor,  for  the  use  of 
•said  .city .  and.  coxinty  anid  tb^  inhftbitants 
.thereof,  and  any  such  system^  plants,  or 
worka  or  ways,  or.  any  contrac^ta  in  relation 
ior  connection  with  either,  th&t  may  exist  and 
which  said  city  and  county  may  desire  to 
purchase,  in- whole  or  in.party.the  same  or 
.any  .part  thereof  ipe^  [26]  be  purchased  by 
said  city  a<^d  county  which  may  enforce. such 
purchase  by  prooeedinga  at  law  as.  in  taking 
•  land  for  puhlio  use  by  right  of  eminent. do- 
main, and  shall  .have  .the  power,  to.  issue 
bonds  upon  the  vote  ,Qf  the  taxpaying  electors, 
.ftt  any  special  or.  general  .flection,  in  any 
amount  necessary  to  carry  out  any  of  said 
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powers  or  purpofieB,  as  may  by  the  charter  be 
provided." 

Nowhere  in  sec.  1,  art.  20  can  there  be 
found  express  alteration  or  limit  of  the  pro^ 
hibition  contained  in  sees.  1  and  2  of  art. 
XI,  and  all  municipal ities  opefktihg  under 
the  20th  art.  are  clearly  subject  to  such  Ifmi- 
tat  ions. 

It  is  said  in  1  Dill.  Mun.  Corp.  399,  and 
heretofore  approved  by  this  court:'' 

''It  is  a  general  and  understood  proposition 
of  law  that  a  mimleipal  corporation  pos- 
sesses and' can  exercise  the  following  powers 
and  no  others:  First,  those  granted  in  ex- 
press words;  Second,  those  necessarily  or 
fairly  implied  in,  or  incident  t6,  the  powers 
expressly  granted;  Third,  those  essential  td 
the  declared  objects  and  purposes  of  the 
corporation — ^not  simply  corenient,  but  indis- 
pensable. Any  fairj  readoriable  doubt  concern- 
ing the  existence  of  power  is  resolved  by  th^ 
court  against  the  corporation,  and  the  power 
is  denied.  Of  ev6ry  municipal  corporation 
the  charter  or  statute  by  which  it  is  created, 
is  its  organic  act.  Neither  the  corporation 
nor 'its' officers  can  do  any  act  or  make  any 
contract  or'  incur  any  liability  not  aifthorized 
thereby.  All  acts  beyond  the  scope  of  the 
powers  granted  are  void." 

From  what  has  been  said,  it  is  clear  that 
the  declaration  in  the  amendment  tb  the 
charter,  §  359,  to  the  effect  that  the  tunnel 
will  Ije  of  local  use,  and  convenience  to  the 
public,  and  is  essential  to  the  future  growth 
and  welfare  of  the  citV  and  cduntt,  cannot 
pi^e^ail'  as  against  an  express  comititntidhal 
prohibition  of  the  power  therein  attempted  to 
be  exercised. ' 

Higgins  Y.  San  Diego  Water  Co.,  118  Cal. 
537,  45  Pac.  824,  50  Pac.  674,  was  a  case 
where  there  was  an  attempt  to  violate  consti- 
tntioiiaT  Km  it  at  ions  similar  to  ours.  •    ' 

In'  that  case  a  flume  company  wa^  the  own- 
er of  a  [27]  wiater'  supply  and  system  of 
pipes  by  which  it  brought  water  to  the  dty 
limits.'  A  water  company  had  pipes  and  all 
necessary'  facilities  for  cfiatribnting  water  to 
oonsnmers  throiughout  the  city.  These  two 
>odpante^  eiit'*i*ed  into  an  agreement  cbnsti- 
totinic  the  water  company  sole  agent  for  the 
ftum^  company  for  the  sale  of  its  water  to  the 
city.  The"  entire  distributing  plant  Vas  then 
turned- tw-ef  to  the  city.*  This  was  in  form  of 
a  lease  to  five  citizens  of  the  city,  who  in 
turn  granted  a  stib^leafie  to  the  eity.  One  of 
the  considerations  of  the  lease  was  that  the 
water  company  shoikld  cause  a  railroad  to  be 
constructed  f rohi  the  City  off  San  Diego  to  a 
point  in  Mexico.'    The  court  held: 

**That  these  reasons,  and  for  these  alone, 
the  contract  was  held  invalid  by  the  learned 
judge  6f  the  Superior  Court.  As  to  the  other 
objection  above  stated  he  says  in  the  opinion 
referred  to :     'While  it  is  very  evident  from 


the  termfi  of  the -contract  that  the'  hope  that 
a  railroad'  would  be  constructed  was  one  of 
the  m6ving  causes  for  the  city  autfaoritiei 
entering  into  the  contract,  it  was  not  in  my 
opinion  a  consideration  of  the  contract*  but 
merely  a  condition  subsequent  whieh  falU 
becttuse  invalid,  without  affecting  the  other 
prbvisions  bf  the  contract.'  And  In  his  cob* 
chisiotilft  of  law  he  holds:  ^fhat  said  lease 
and  sublease  '  w«re  not  void  because  the 
amount  agreed'  ho  be  paid  waa  n  sob- 
sidy  to  OF  in  aid  of  the>  construction  of  a 
railroad.'  '  These  eoneluaions  are  baaed  upon 
findings  to  the  effect  that  the  city  waived  the 
construction  of  the  railroad,  and  that  neither 
the  city  tkor  its  mayor  acting  in  its  behalf, 
wait  induced  "to  enter  iiito  the  contract  b^ 
any  promiseii  of  i^epresentations  of  the  officers 
or  agents:  of  the  water  company  that  the  rail- 
road wouM  be  builf 

And  again  the'  Supreme  Court  said:  '^Tbe 
result  of  the  foregoing  dlscuesion  ia  that  the 
contract  oiF  the  oity  with  water  company  is 
held  invalid  upon  at  least  two  grounds:  L 
Because  the  city  was  led  by  the  contrivance 
of  the  water  company  to  agree  to  pay>  under 
the  name  of  rent;  a  subsidy  to  a  railroad: 
and,  2.  Because  the  mayor  had  not  auffideat 
authority  t6  execute-  it  on  the  part  of  the 
citv." 

{28]  Counsel  for  the  city  cites  many  casei 
tipon  which  they  rely,  and  whieh  it  eeeou 
proper  to  carefully  consider. 

Among  these  fiH  Denver  f.  Hallett,  S4  Celo. 
393,  83  Pac.  )066.  But  that  cai^  involved  sim- 
ply whether  or  not  the  issuance  of  bonds  by 
the  c\iy  for  the  coUstructlonof  an  anditoriun 
-within  the  eity  and  for  pubKc  use,  was  a  mu- 
nicipal 'puVpoae  within  the  meaning  of  the 
laws  of  the  slate/ >  The  question  did  not  in- 
volve that '  of '  aid  to  a  '  private  oorjmratioa, 
i}T  any  joint  ownership  -or  partaeriAiip  wiU 
such  person  or  corporation.  It  was  an  ea* 
tirely  different  and  diatlncft  propoaitioB  and 
can  in  no'way  aidin  the  determination  of  the 
case  at  bar. 
'  I'  apprehend  fhat  if  tiie  prdpositiom  there, 
involved  an  agreement  bdtween*  the  dty  aa4 
a'  private  party,  wherein  the  eity  was  to  pav 
two-thirde  of  thecoM,  and  a  private  person 
or  corporation  warf  to  pay  one>third  of  the 
cost,  with  each  party  reserving  the  right  to 
separate  and  different  uses  ^f  the  hsiMing,  or 
to  differelAt  parte  thereof,  and  coupled  with 
the  provision  that  the  city  should  thensafter 
eell  its  interest  therein  to  th?  private  partr 
foi-  its  own  uses,  the  bond  issue  eould  not  and 
would  net  have  been  sustained. 

From  a  careful  examination  of  the  authori- 
ties cited  in  the  able  and  exhau^ive  briefs  of 
counsel  on  both  side*  of  this  contlfoveiw,  tad 
from  such  examination  as  we  have  Keen  abK^ 
to  make  rn  the  limited  time  -at  our  dispcwal. 
we  do  not  find  one  that  even  hints  that  it  is 
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wltMn  th^' ordinary  powets  of  a  mtinieipal 
corporlrtiott  to  constriict  an  htt^rovement^  con* 
venience  or  necessity  with  the  avow«d  and  d^' 
clarr^'  purpose  of  selling  the  same  or"  an 
interest  therein,  to  a  private  person  or  corpo- 
ration. Tliis  seertifi  to  be  repugnant  to** every 
coneeption  of  the  term;  ^'municipal  pur|)08e.*' 

In  this  .case  however,  eoimael  contend  that 
the  agreement  to  eell  was  a  mere  option*  But 
the  city  has  erpresfll^f'  agreed  to* sell  and  oon^ 
▼ey  title  to  the  raihroad  company  for  a  stipn* 
lated  price,  and  the  railroad  company  has 
agreed  to  buy  and  pay  the  agreed  price.  This 
C29]  constitutes  an  eieeented  contract,  not  a« 
option.  But  if  it  were  said  to  be  an  option^it 
is  still  a  coiitraet  to  sell,  and  for  such  reason 
the  pnrpose  of  the  oity  is  the  same. 

Coufiset  for  the  city  cite  also  as  tending  t« 
fnistain  the  validity  of  the  proposed  bond 
issue,  the  following  cases:  Walker  v.  Cin- 
cinnati, ^r  Ohio  St.  14,  8  Adl  Rsp;  24;  Sun 
Printing, -etc.  Assoc,  y:  Now  York,  192  N..Y. 
2.17,  46  Ki  E.  499;  37  L.R.A.  788?  Admiral 
Reahy  Co.  v.  New  York.  206  N.  Y,  110, 
W  N.  Ei  245,  Ann.  Cas.  1914 A  ia'(4;  Haeuss- 
ler  V.  St.  Louis,  205  Mo.  656,  10^  S.  W. 
3034.  .         .    ;  1 

Walker  Tv  Cincinnati^  ftnpra,  involved  thb 
validity  of  aq  act  of  the  legislature  author- 
izing cities  of  one  hundred  and  fifty  thousand 
or  moreinhaKiiants,  tmder  conditions,  speci- 
fied in' the  act,  to  proride  for  the  construction 
of  a  line  of  rall'way  09tT  terminals,  of  which 
one  should  be  within  the  oity^   • 

The  specific  ease  was,  that  the  City  o# 
Cihc4fmatl'  voted  bonds  'for  the  <ioa8truction 
of,  'and  did  tfOi^troct'  a  '  railroad  extending 
from  the  (?ity  of  CincrinnatU  to  the  City  of 
Chattanooga,  in  the  State  cff  Tennessee. 

TheprotMon  of 'the  Ohio  eonstitution  said 
to  be  violated  was:  ^'Tbe  general  assembly 
shall  never  authpritos  any  county,  city,  town, 
or  township,  by  Vote  «f  Its  oititcns  or  other- 
wise, tO'h^me  a  stc^ckholder  in  any  joint 
stock  corafpany,  corporation,  or  association 
'whiatever ;  Or  raise*  money  for,  or  loan  its 
credit  to,  or  in  aid  of  any  such  company, 
corpcMration  or  association.'* 

It  wilt  bo  seen  tlMit  the  provision  o.f  the 
Colorado  oonstftution  is  broader  and'  more 
exclusive  than  the  one  stated,  in  that  it  denies 
this  power  to  the  state  a»  well  as  to  corporate 
subdivisions,  and  uses  the  terms,  ''directly," 
or  " indirect ly,"  **in  any  manner,"  *^public 
or  private,"  "for  any  amount,"  or  for  "any 
purpose  v^hatsoevfer,''  or  "become  responsible 
far  any  debt,*'  "contrtict  or  liability,"  "in  or 
out  of  the  state,"  "make  any  donation  to,'* 
"grant,  or  In  aid  of,*'  ""subscribe  to,"  "share- 
holder in,"  **joint  o^ner  With,"  etc. 
'  130]  But  in  that  case'  tho  purpose  of  that 
section  of  the  constitution  was  distinctly  stat- 
ed to  be;  ''^th^  mischief  which  this  section  in- 
terdtots  is  «  business  partnership  between  « 


municipality  or  jmbdivision  of  the  state,  aad 
individualSr  "or  private  corporations  or  as- 
sociations.- It  forbids  the  union  Of  public 
and  private  capital  or  credit,  in  any  enters 
prise  whatever.  In  no  project  originated  by 
individuals,  whether  associated  or  otherwise^ 
with  a  view  to  gain,  are  the  municipal 
bodies  named,  permitted  to  participate  in  such 
manner  as  to  incur  pecuniary  expense  or  lia- 
bility. They  may:  neither  beoeme  stockhpld* 
ers  nor  furnish  money  or  credit  for  the  bene- 
fit of  ths  parties  interested  therein.  Though 
Joint  stock  companies,  corporations  and  as* 
soeiations  only  are  barred,  wa  do  not  doubt 
that  the  reason  of  the  prohibition  would  ten* 
def  it  appHeable  to  the  ease  of  a  single  indi« 
Vidual.  The  evil  would  be  the  same,  whether 
the  public  suffered  from  the  cupidity  of  a 
single  person,  or  from  that  of  several  persons 
associated  together." 

Such  action  of  the  city  was  there  sustained 
upon  the  sole  groxmd  that  it  was  the  exoluaive 
enterprise  of  the  city.  This  is  the  view  ex- 
pressed  by  the  samie  court  in  later  cases,  and 
it  was  expressly  stated  in  Cincinnati  v.  DesO' 
%*r,  65  Ohio  »t.  93,  44  N.  E.-530;  that  '^in 
Cincinnati  t.  Walker,  the  constitutionalit}*  of 
the  act  is  there  plabed  upon  the  ground  thttt 
the  construction  of  an  improvement  of  thai 
kind,  to  be  ewner  exclusively  by  the  anaiici- 
pality,  does  not  in'^iol^  an  alliance  of  public 
and  private  capital  of  credit,  nor  consti- 
tute a  loan  of  municipal  credit  to,  or  "rain- 
lag  money  lor, 'or  in  aid  of  other  parties, 
Ineorporatodj  epr  'iminoarporated,  mnd,  thesa- 
foire,  it  is  as  oompeHtent,  hy  legislation  .  to 
avthoriae  nfunieipal'  corpofations  to  eoaatrud 
imprdvemsnts.  of  that  nature,  and  provide 
means  therefor  by  taxation))  when  deemad  ea- 
setttial'to^'the  plriiliointerests^  as  t^  author- 
ise thtsm  to  aoquine  and  hold  property  lor 
other*  ncfeded  publio  use%  and  make,  other  mu- 
nicipal improvements."  ' 

In  the  case  of  Pleasant  ^p» 'V.  Aetna'  L. 
Ins.  Co.  188  Uv  S.  67,  34  U,  S.  ( L.  •  ed.  > .  864. 
11  S.  Ct.  21d,  the  [81]  court  speaking  through 
Mr.'  Justice  Brewer,  so  reoognieed  the  dis- 
tinction mads  by  the'  Ohio  oottvt  in  the  Cin- 
cinnati ease,  "fniia  was  a  case  arising  under 
the  provision  of  the  Ohio  oonstitution  and 
under  whic/h,  aid  to  a  railroad  corporation 
was  held  'to  be  repugnant. 

Discussing  the  -spirit  of  such  a  constitu- 
tional provision  as  we  are  now  considering, 
it  was  saidi 

"The  significanee  of  its  Inhibition,  is  read 
in<  the  evil  which  it -was  intendeds  to-  remedy. 
Common  was  the  practioo.  therefiore,  of  issu- 
ing municipal  bonds  to  aid  in  the  coostruction 
of  railroads.  The  practice  was  felt  to  be 
^vil,  stimulating  unnecesaary  railroad  enter- 
.prises,' and  .injuriously  affecting  the  interests 
of  the  taxpayer.  The  univevsal  method  of 
railroad    enterprises    was  -throui^h    private 
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ecntporaiiottB.  The*  poBsibiliiy  of  .otber>  meth- 
ods was  -unknoiTD,  or  not.  serioual};'  •oontem* 
plated.  So^'when  the  pee^le  bjiheir  constitu- 
tion prohibited  public  aid  to  private  eocpo- 
ratilonB,  obviously  the  thought  was  that  all 
public  assist anoe  -to  the  building  of  railroadd 
tras  prohibited.  The  ingenuity  of  the  lawyer 
and  the  legislator,  by  means  oi  .which  the 
letter  of  this  prohibition  was  avoided,  and  a 
cdty  enabled  to  construct  a  railroad  running 
fnoBl  itself  to  other  parts  of  the  countyi  as  a 
great  highway  ^f  approach  and  distribution 
of  its  business,  was  obviously  not  expeeted  or 
foreseen.  We  are  not  criticising  the-  dfectdion 
in  Walker  v^  Cincinnati,  21  Ohio  Sti  14,  supra^ 
as  an  erroneous  construction  of  the  oonatiitu- 
tional  provision.  We  simply  note  the  fat^t 
that  the  istatute  therein  eonrstrued  wa8..;a 
skillful  avoidance  ol  its  generally*  under^ 
stood  scope."  • . 

Sliice  the  Cincinnati -case  was  deoidedy-the 
fiupreme  court  of  Ohio '  haa  i^onsidered  the 
same  question  in  other  eases  and  in  each  of 
these,  has  .denied  the  validity  of  a  statute 
authorizing.  &  grant  of  .'aid  to  a.  railroad .norpo- 
r^tioiiw  Taylot.v.  Ross  . County  Oom'rs,  .23 
Ohio  8t^  02 ;.  Wy sea ver  Y.  Atkinson,  37  Ohio 
Bt.  Sa;  Counternan  V.  DuVlia  Tp.  38  (Mp 
St.  old.  ••    . 

;  Taylor  ^.  Rosa  County  Com'ts,  sBprB,.?ifl.a 
i^ery.eHchaustivd  [9i3]  -  dlsouAsioor  of  the  que^ 
fion  and  it  Was  therct  BaM>  among  other 
things^  <,•"..     [x  .    •!  •: 

^^Bvi  the  tenth  .  section-"  ia-*  a  eonetituent 
part. of  the  .plan  Ar:«>e!thodiprotidad  .by  .the 
•act  for  .aecoriiplishing!  iits:  ^^jecita.  'That  «e<)- 
tiom^provides,.  that,  ^e  'GAwnty  Commimiiia- 
^'rs/  shall  (have  power,  and  they  :'«t«.  hereby 
aatborked,  to  lease  said.Doad,  eonstr^icted  wa- 
der the  provisions  oi  this  ^etj  befove  ob  after 
completion,' :  .,  .'  or  to  sell  the  same  for 
such*  compensation  and  upon  auch  termaaa 
may  be  agreed  upon  by  said  'cmnnndBioners 
and  lessee /or  |>unehaeer;  •  ^  ..  Thus^.'by 
section  ten,  itappeafs  the  <omnii8dioneirs,.o|r 
other,  pubili!  •  anthorities-'epenating  unde^  the 
act,  are  iaveated •  with  authetdty  .^tot.sellinr 
lease  ike  road  either  before '  ot  .>  after*  ooni- 
pMioni  It  would  be  within  :their  -power  to 
isell  what  ia  called  'the  road  at  ^any  timet; 
•oertaiifely  after  •  ihe  makiag  ol  the  contract. 
Now,  in  such  case,  what  is  sold  <•  Subetafeitial- 
ly.th»  right  to  use  the  public  bonds  to  eon- 
.  struct .  a  .work  wh  ich  becomes '  the  property  of 
the  purchaser  as  fast  as  it  is  built.**  • 
•  And  again:  "The  extent  ol  such  aid  can 
maken(»  difi«renee.  The  mandate  .  of  tlue 
oanstitutioo  is,' that  such  aid >  shall  nerer  be 
authorised.  Whatever  is  furnished  must,  be 
exacted  t  by  taamtioa;  and  whether  the  amount 
be  large  or  sma^l,.4o  reoognim  the  authority 
under  which  it  is  s6ught  to  be  impoaed*  would 
be  to  deny  itke-  pmieotion  guaranteed  by  the 
constitution  -  to  *  every  tax-payer/'  •  •        % 


I  In  Wyscaver  .▼•  AjtkiafiQn,  supra,  after 
quoting  aiid  a^piJoxing  the  doctrine  oi  other 
Ohio  oases  it.waanaid: 
.  ,'*And  I  will  add,  that  it  make  no  difTereaet 
whether  the  scheme  for  the  union  of  publk 
and  private  money  or  credit,  originates  with 
the  party  or  parties  r^resenting  the  public 
or  the  private  interests.  In  short,,  the  thing 
prohibited  is  the  combination  in  ai^  iorm 
whate¥er  of  the  puhlie  fnnda  pr  cr^ii  of  any 
oountyf.  cityy  tovfn  or  township  with  th« 
capital  of  any  other;  person,  whether  corpo- 
rated  or  .unlncorporaj^  for  the  purpose  of 
promoting  any  enterprise  •  whatever.  Frain 
these  views  it  is  plain  thai  the  statute  before 
tts  manifests  an  intent  to  do.  £88]  that  in- 
directly .  which,,  if  done  directly,  would  oonsti- 
tut^  a  palpaJbld.  infraction  of  the  constitution, 
for  which  reason  it  must  -  be  declared  ia- 
operative  and  Toid.V  . 

.t.  Bun:  Printing* 'Cte.  Aasoe.  v.  .New  York, 
supra, '  Involved  the  validity  of  a  statute 
feMithoriziag-'  cities  .  of .  over  a  million  in- 
habitants ;  to .  conatrnct  railroads  thereia 
which:  shall* 'ba.  adeemed  puhUc  liighway,  at 
tfaeir-omi: expense,  etc.'  .  i     '- 

This  was  a  case  where  the  city  of  Nev 
Ybrk  constructed- aA  itS'^wn  ^tpensea  system 
of  aub^'ays  itcft  transportation  purposes.  The 
oity-  was  to  o^mi<  these  in  perpetuity  and  te 
Iea«a  tiie  use  .thereol . to  a  piBivate.oorporatiea 
lor<  a' limited  term*  ;Tihe  subways  wiere  to  bt 
itonatructed' entirely  ^within  4!he.eUy  and  for 
the  use  of  the  public  thereJDiL  The  oowrt  held 
that  this  wras  not  inviolatipn  of-  a  ooastitn- 
iional  I  limitation  aimilac.rto  our  own,,ior  the 
raanon  that.. the. improiiementwaa  to  be  con- 
Btmeted^entirely-'hy. the  city,  to  be  onpoed  hjr 
the  city- and*  in  perpetuity^  and  that  it  was  not 
iteraid.  4>fi  a  pvivata  corporation,  A^r  was  Uert 
atny>  joint  .ownerahip;  nor  jningling  of  public 
funds  wi^h  thaAof  privatn  pttraons  or  corpo- 
rationa.  JBut  it  wna<held  iu  t]\at  ease  that 
auch  a, lease'  by»tiin<  eity.  in.  perpetinty^  would 
•her  in  violation  of  .the-.opttstitut&on*  and  ooa- 
4truad<the<ieape8  propofled*  to  be*  lor  a  limited 
.term  •  only.  • 

That  case  clearly  dlatinguiahes  the  right  of 
a  city  to  eotistmict  and-.perpetoaUy  own  as  its 
solar  property,  such- a  public-  improvemeat, 
•limn  a  joint:  ownership^  or, :  aid  o<«  or  the 
loaa  oi  the  oity's  .faith,  or  credit  to  a  private 
't:orporation.    •     • 

..Speaking  ol  the  nonstitutioaal  iahihitioa 
the  court  saidt . 

fTJiis  proi^ision  should-  ha  conatrued  wkk 
-reference  to-  the  evil-i  .it  was  intended  to  cor- 
rect.. It  first  found  place  in  the  Constitu- 
tion -in  I974«r  •  Prior  to  this,  .th0re  had  bees 
upon  the  statute  .books  ithat  which  was  coa- 
monly  known  as  the:  Town  Bonding  let 
Under  it. numerous. railroada  had  been  built 
upon  tha  bonds  procured 'from  towns  throqirb 
iwhieh  ^they  wero  constructed  in  retuni  for 
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stock  i#aif«d  bytlite  [34]  coi'portitioiiR."  The 
inhabitants  of  the  towns  were  induced  to^  givQ' 
their  consent  through  supposed  beneiUs  that 
would  result  to  their  property  and  upon 
fepresentatktttf  tlmt  tiie  earaingB  of  the  ifoad 
would  provide  dividetfdto  upon  the  slock,  with 
which  they  cotiM  ^ay  th«ir  bondft.  in  tome  in** 
stanees'  the  bonds  i^re  procured' and  sold  a«d 
the  roads  neter  ferultt.  In  many  other  cases  the 
roadfl  in'tt  few  years  wer«  sold  out  under  fore* 
closure  of  Kiortgag«B  and  the  stock  cut  off. 
So  great  i^as  the  tevil*  and  so  'liearry  waS'  tMe 
burden  lipon  the  towns  thart  relief  waa  sought 
through  a  'oonsfitutiokial  provisidni  It  was 
this  evil  that  thefprevision  m  question  was 
intended  to  hornet,  'Mid  with  this  situaiion.  in 
view  it  shotiM  b«HcbbStnied.  There  had  been, 
at  that  time,  ao  lltt^lDpt  on.  the  past  of  mu^ 
nicipaliiies  to  oonstiu^and  own  railroada.- 
Such  a  project  had  not  been  publicly  promul- 
gated, di«rcUBsed  or  tsontemplateid.  The*  towns 
had  subscribed  for  the  6toek  to  private  •  corpo^' 
rations  and  In*  'most^instknees  tbey'had  lost: 
Hence,  theproririi^ti  that' they  shotildtiot  givs 
any  nieitey  br  'hMot  their  c^edii  ts'  of*  in'  kid  of 
any  fnditidlial,  assooiiitldn,  or*  oorpotation, 
or  beoomfe  o^nM-s  •«l'slbolc  or  bonds  ti  any 
such  indlridtifitl,  •  association  or >  corporation. 
Tliis  was  ttot>  intekkded,  nor  ^ees -it  pr^l^iblt 
munlcipaHtiek  '^frynh  eo«stlrueting  >  their*  Own 
roads  Mid  'paying  thereibr  wheii  neicessary 
and  authorized  by  i^e  legilslatureb''' 

It  wiKS  fb!H:her'sald-4n  «hat'«ase,  that.^we 
do  not  understand  Itiat  the  ^ews  abors  ex^ 
pressed',  sre  in  'coAfliet  with  the  Oiiio  cases; 
In  that  Mtate  the  i'tobitittrtldn'' does  not  limit 
mtmicipiA  expenditures  td  ^'city*  jftrrposeJ 
We  do  not^  howevs*,  'wIsh-  to  be  dnderstood 
as  approvinj^  of-  these  cates,  ^jiSQially  te  m 
far  as  ^ey ^usifealii  the  "right ^of  a  dty  to  eon^ 
struct  arkihiotfd  ihaittHf' outside  «l  its  t^u 
territory  atid  etate.*^' •  .  .      ►        .. 

In  the  case  at*  bar,  there' is  net  only: the 
objection  that  there  is-a  gtrniit  of  lease  in  per- 
petuity, httt  of  an'abselvte  sale  efiith^'  tunnel 
itself, *  I'es^Ving'  only  a*  easement  • '  lot-  the 
possible  ^^tfrpoto  of'conductitfg^'^water  «iid 
ele^ricity  throdgh  it,  and  Mrhich  shall  iniio 
way  interfere  p5}  with  tihe  railroad's  'Ox* 
elusii^e  and  pOrpetuftt  use  for  railway  trvns^ 
portathm  purposes. 

The  case  of  Admiralty  Realty  Co.  v.  New 
York,  supra;  involved'  the  qaestion  of  tho 
lease  of .  the  sub^^ays  *  then '  •  coAstruoted  and 
owned  by  the  oily,  and'  of  the  eonstruction  of 
additional  subways;'  by  the  city  and  to"  be 
owned  by  it,  and  the  lease  by  the  city  of  all 
these.'  ■      • 

'  This  was  liO  'different!  in  principle  from  the 
case  of  Sun  Printings  etc.' Assod.  V.  New 
York,  sripra,  and  it  was  expressly •  said : 

*'Ti  is  to  be  no^  that  there  is  no  pro* 
vision  that  the  city  Shall  loan  its  er^ii  by 
guaranteeing  payment  of  the  bonds  by  which 


it  is  assmmed  tlie  Intorborougb  Company  will 
itftise  the  money  which  it  is  to.  expend."'  ? 

'  The  case'ol  'Haeussler  v^  St;  -Louis,  supra; 
wtftS*  Oho  which  inyolred  an  issue  of  otty  bonda 
for  the  following  purpose:'  - 

"Fbr  the  construotiou  and  maintenance  of  « 
xAtin/iiiipal  "bridge  for  public  use  by  tailroiulB; 
street  cars,  vehicles  of  all  kinds  aiid-  pe- 
destrians, over  atnd  itcross  the  Mississippi 
river  and  located  within  the  oorpdrate  limits 
of  Hsaid  city' Of  St.  Louis,  and  the  state" of 
Illinois,  and  for  the  plircfaase  of  all  lauds'  to' 
be'tised- f6ir  Approaches  in  connection  thore- 
with,  and  which  said  bridge  shiill  at  aU  times, 
be  )0ind 'forever  remain  a  fre^  bridge;  p^o- 
<HdM/hoWei^er,  the  dty*  reserves  the  ri^ht'tof 
grant  fl^nchises'for  th«  use  of'Siich  bridge) f Or 
public  service  plu'poB^s^  upon  sudi  tenhs  ahd* 
compensation  as  may  be  prescribed  by  ordi-' 
nance  \  and,  provided '  further,  that  no  such 
fl-iinchise  shall  confer  an  exelnsive  right  in' 
respect  to  iroch  public  servfeS  purposes  trpOn' 
the 'grantee 'thereof."  '      '■    '         .-   -  f- 

'f  his  was  authorisOd  by  a  state  statute,  knd 
by  an  act  Of  congress  permitting  one  end  of 
the  bridge  and  the'  approach  th^^eto  In  th«/ 
state  of  nilnois.  .  -      . 

But.  here  likewise,  the  city  exclusively,  was 
to  construct  and  foriever  owA  the  bridge,  and 
which  was  Id  remain  a  free  bridge,  forever, 
with  the  right  of  the  city  to  [36^  grant! 
franchises  but  not  excliisivi^^  'lor  the  Use  of 
such  bridge  for  public  service  purposes. 

It  was  Keld  in  that  case  that  this  was  not 
in  violation  oi  a  constitutionat'  provision 
similar  to  the  one  we  are  discussing  and  the 
reason  i^eref or  was  expressly  stated  as'  fol- 
lows: 

"Thesp  ordinances  In  no  wise .  violate  the 
constitutional  provisions  quoted,  ..Under  these 
ordinances,  not  a  dollar  i^  given  to^  i^ny  indi< 
yid^^l  or  cprporation,  nor  by  them  has  the 
ci.ty  b^Qome  a  subscriber  to  the  capital  stock 
of  any  railrpad  or  .other  corporation.  On  the 
^ther  hi^nd^.tl^e  city  is  to  be  the  absolute 
and  sole  owner  of  the  proposed  public  im- 
provement»  and  fs  to  have  the  a^bsolute  and 
sole  ;*ontrol  .and  management  thereof.  Similar 
constitutional  provisions  in  like  cases  ha.v^ 
been  discussed  by  the  courts,  and  in  practical- 
ly every  case  the  holdings  are  against  the 
contentions  of  the  plaintiffs.  Sun  Printing 
etc.  Assoc.  V.  New  York,  152  N..Y.  257,  46  N. 
E.  499,  37  L.R.A.  788;  Brooke  v.  Philadelphia>. 
162  Pa.  St.  123,  29  Atl.  387,  24  L.R.A.  781; 
South  St.  Paul  y,  Lamprecht  Bros,  Co.  88  Fed. 
Joe.  cit.  454,  31  C.  0.  A.  585 ;  Prince  v.  Crocker 
(Boston  Subway.  Case)  166  Mass.  347,.  44  N. 
E,  446,  32  L.R.A.  610:  Walker  v.  Cincinnati. 
21  Ohio  St.  loc.  cit.  55,  56,  8  Am.  Rep.  24; 
Pleasant  Tp.  v.  .Ktna  L.  liis.  Co.  .1:J8  U.  S;. 
lotf.  .eit  74,  11  S.  Ct.  216,  34  U.  S.  (L,  ed.) 
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'*It  may  be  ti!ue  that,  under  tlieterma  of- 
the  ordinances  and  the  law,  the  eitj  can  grabi 
to  railway  and  street  ear  . tier porationa  the 
right  to  use  the  public  highway ,  bo  oonatru<(t: 
ed,  owned  and  controlled  by  it;  but  that  doiC6 
ilot  ohange  the  ownership  nor  the  control. 
Suoh  ia  true  of  every  highway  c^ntrolle^  by. 
the  city.  Such  privileges  can  be  granted, 
j^rotidbd  the  public  way  is  not  serioueJy  im^ 
paijred  for  public  use."  

It  should  be  noted  that  in  no  case  brought 
to  our  attention  involving  4 ig^milftr.conatitu: 
tiotnal  provision,  has  the .  right  oi  a  state,c 
city,  county,  tq.wnship  or.  other  corporate 
entity  of  thj9  state,  being  sustfiined  ,to  aid  a. 
private  [37]  corporation^  t?y.  means  pf  sub- 
fifcription  to  stocH,  the  issue  of  bonds*  by  joint, 
isaterest  or  owner^Uiip,.  or  ilirough  direction, 
or  indireciioiS}  or  by  ai^y  .  inean/»  or  device. 
whatsoever.  Indeed^  thjls  questioa  has  been. 
SO  well  settled  by  thf^  Supreme  Court  of  tha 
United  States,  ^nd  app^)^^ .  C9:vi*t8  of  the 
states,  that  we  find  no  recorded  case  since 
that  of  J'leasaat;  Xp.  y.  i^Etna  L.  Ins.  Co. 
supra,,  decided  in  189ii ,., in  whieh..  there  hi^a 
been  an  attempt  to  yio)ate„  or  evade  s^ch  a 
constitutional    limitation,    until    tbe   prc^seAt 

;.  ^11.  cases  cite<)l  as  tending  to  pust^in  the 
cojiiention  of  the  city  here,  are  Ihbse  whertnn 
the  plunicipa^ity  is  the- sole  poiitributor  to 
the  eijter prise  and  the  sole  owner,  thereof,  and 
in  perpetuitv.  In  none  01  such  cases  was 
there  commingling  of  public  and  private 
funds,  in  any  form 'or  manner  whatsoever. 
That  a  city.'may,  with  tlie  gjoorf'faitli  piiijpose 
o^  J^  con  struct  i  rig  or  enlarging  a  municipal 
walef  . plant',''  co'nstr'tici  a  t innel " "  "or  '  other 
improvement,  reasonably  necessary  to  cdnvey 
its'  supply  of'  water  or  'an  'essential  part  [  there- 
of, to 'the  city*  and  a1  any  point  ocyond  fhe 
liinits  0^  ^he  city,  canilot  be  questfbriedl' 

*thi's  power  is  clea!fly  conferred  bjr  sec^lbii 
one  of  the  20th  article,  and  his  been  uni- 
versally held  to  exist,  as  inipHed^Wlthin  the 
express  power  £0  construct,  pwil  and'inaintaih 
such  inunfcipal  water  plant;' ^^lit  this  must 
be  by  the  ittunicipality  alone;  aud'as'bfeirtg 
a  public  purpose  for  wTilcli "" taxes'  may  be 
Ipvied.  •      '  •    . 

The  question  pregontfe'd  here  is  entirely 
different  from  that  where  a  'city  undertakes 
to  constriitt  such  a  tunnel,  with  such  neces- 
sary  aUd  good  faith  purpose,  with  its  oWn 
funds,  .and  to  be  so  exclusively  bwned  by'thfe 
city.  But  the  propofeod  bond  issue  here,-  is 
clearly  tx)th  in  letter  and'  spitif,  'wiOiin  the 
inhibition  of  sees.  1  ani  2  of  irt.  XI,  '6{  the 
constitution,  and  is, void.*  Ro  holding,  it  1>e- 
comes  unneci?88ary  to  consider  the  question 
concerning  tfie  length  of  time  for  which  such 
bonds  may  run.  '  .    • 

The '  judgment  is  r^^ersed '  with  Instmctkm 
to  overrule  the  demurrer  and  proceed  in  'ac- 


cordance  ^ith   the  views  .«3ipre88ed   in  this 
opinion.  .       '     ; 

En  baiiMv       1 


I  < 


:  [38]  Gabbeqt^  J.  .{di$aenim0). — At  an 
election  held  May  20,  1913,  section  :i53 
of  the-  rdiarter  w«b  a4k)pted  ,  by  the 
doctors  of  ,  the  city.  By  this  section  a 
tumiel  commission  was  oreated>  and  pro- 
visions made  for  the  isauanee  of  bonds 
to  raise  funds  with  vhich  to  construct  the 
''Moffat  XuttJiel,"  and  on  February  17,  last, 
the  taxpayers  of  the  city,  voted  in  favor  ol 
issuing  suoh  bonds.  <  It  is  the  validity  of 
these  bonds  wluich  is  the  subject  of  inquiry, 
and  the  ofUy  question;  involved  in  this  pro- 
ceedingv  and<  the  question  thus  presented  must 
be  determined  by:. JiftQertaining  whether  the 
city,  by  our- fundamentalUWr  the  constitution 
of  the  state,  is  withoutfiowen  or  is  iBhibited 
to  create  an  indebtedness  by  the  issuance  of  the 
bonds  Jn  queatioB,  for  the  pi|r poses  and  under 
the  conditioQls  apeaifiedin  seftipn  3^9  aupra, 
and. the  contcnet  het^ealter  .natleed,  in  order  to 
raise  funds,  with iwhicbio  e^ftruct  the.tmi- 
neL  The.  amendment  J  to.  the.  chajrter,  sectioo 
35fi,  and  the  authoriwtHm-of'lJie  voters  to 
issue  the  bonds  are  legislative  aqts  a^pted  by 
tiie  |>eople  of  Denv^er  fin^ier  their  charter.  It 
is  elementarytftstofteia  deotar^ed  l>y  this  court, 
tliat  a  legislative  act  will  not  be  declared  un- 
constitutional unlesff  -.it  IS.  clearly  and 
palpaJtily  «»r«and,.jm  easeei.of.d^ubt  t;¥ery  in- 
tendment will  tbe  mad^  In  |av/9r.  o£  Us  eon^^i- 
tutiouaXity;  and  tha^  ooiirta  w^ll  .only  inter- 
fere in  cases  of  lOlear^ffiAd  vnquestdkyned  viola- 
tions of  the.  fundamental  law.  in  oth«'r 
iirovdsk  a-.Iegislajtlve.a/Bt  .VLUat  be  hel4  eonsti- 
tvtieaial;;  uft^tss  .ita.  unepBs^tutipnaiity  if 
establifihod  •  beyond!  %  j*ea;90Ra<ble^  douht. 

ir  The  itnajorlt^  opinion  t.d^ciftrAejtbe  city  i& 
without  authority  to  authorise  th?  iaauanoe 
o£> the* bonds  involved, . because  inhibited  bj 
seeljioils  l.and  B  article;  XI.. of  tb^  flonstita- 
tkoL' With] (due  .deference  to  .the  majority,  it 
is  submitted^,  I  that  this  ia  not.  tf^nai^le.  In 
ftuhstancey/sa  far.aa  material  to  roeofiider,  sec- 
tiona  Iiand  2  artidk-XJ  provide  [39}  that  a 
city  shall  not  lend  or*  pledge  its  credit,  direct- 
ly ar  indir^tly  in  any  manner  to,  or  in  aid  of 
any  corporation  for  any  amount^  for  aay  pur- 
pose, or.. become  responsible  lor,. any  debt.  01 
liabiUty  of  any  corporation*  mMt  ahall  it  makr 
any  donation  .to,  or  in  ajid  4>f  any  corporatioa, 
or  become:  a  joint  owner  with  avioh  corpora- 
tion. *  That  ncdthen  of  these  .provisions  is  vio- 
lated) i«.  deaf  when  section. 355  of  the  charter, 
and  the  contract  entered  into  between  the 
tunnel  oomqliseSonv  and  thi^  Penrer  and  Salt 
Lake  Railroad  Compa9y  are  ana^zed.  Sec- 
tion 355 i  ereateft  a  tunnel  eommission,  and 
oonfere  upon  that  body  'all  the  powers  grant- 
ed to  the  city  by'  aoftiele  XX  ol  the  oonstitn- 
tion,  and  .<>thefw.ise  lexi^ting  tby  operation  of 
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law;  aiitkcim«ca  thfi   commiHsion >  to   acq.«ii:e,    p«id  by  the  city,  and  on«-Uiird.by  tbe.mil: 


const ruot,  build,  or  asiaidt  in  buikling,  a  tim* 
nol  tb rough  the  main,  range  of  the  Rocky.. 
Mountains,  in  the  vicinity  of  Jame»  PeaJc,. 
and  the  necessaiy  a{>ptoachefl  thereto^  to  bo 
known  as  the  "Moffat  Xann^/'  for  th€  pur- 
poses of  transporting  freiglit,  .  passengers, 
water,  and  eleetrioity)  provided  that  in  the 
event  the  innnel  shall  be  origimtUy  'Coastructr 
ed  for  the  transportation  of  freight  and  pas- 
sengers, the  ri^t  shall  be  reserved  by  the 
city  in  perpetuity,  to 'construct  and  operate  > 
through  Buoh  tunael' suitable  apparfttus  for 
conveying  water  and  eleftrio:Qurrent  from  ther 
western  to  the  eastern  portal  for  the  use  of 
the  inhafaitanta  of  the  city,  and  to  permit  the 
use  of  .the  tunnel^  upon  a.  fair  gad  equitable 
basis,  by  any  and  all  railway  lines  desiring 
such  usoi  It  also  provides  the .  :c9mmis8ion 
may  arrange  that,  a r  portion  .of.  the:  funds 
needed  for  theoonstruiotion'Of  the  tunftelm^y 
be  furnished  by  corporations,'  and  that  the 
commission  may  enter  into  contracts  with 
huclr  oorporationa  with  relerfnoe  to  tJie.cou- 
atruetioB,  control,  future  liease,  8ale^<  or  .dis* 
position  of  the  tuniiiel,  but  expressly  provides 
that  HBtil  the  city. shall  have  be«n- reimbursed 
in  full  for  all;  moneys  expended  by  it  with 
interest, .  and  is  discharged  from  &U  flnancial 
liahilitv  in  connection  therewith,,  it  shall  re- 
tain  thevwne^sMp  of  the  tUBnet^.and  that 
the  rights  reserved  to  utilise  itifor  the. trans-' 
portatioa  Ci40]  ol  water  aitd  el^otrieity,  shall 
be  perpetually  relaiiled,  notwithstanding)  any 
saleror  lease  otf  tfae;tunnel>'  :Th«  section  then 
provides- that  if  oBinveetigation  tbe  comniis^ 
slon  shal)  find  €h^'  the  construotioB  of  the 
tunnel  is  desirable  ttnd  feasible,  that  that 
bodv  shall  determine  the  amount  «tf  bomU 
necessary  to-be  issued -fojt  that  purpose, i and, 
may  by  onlinance  of  the  city.oouncil,'Bubmit 
to  the'  vote  joi  ;.tke  taxpaying  ^eleetors,  the 
proposition  ol< issuing  such  bonds^  and  if: it. is 
carried,  that  annually  thereafter,  a  tax  shAll 
be  leviM  to  raise  funds  tb  4isdhargfe  tbei  inter- 
est and  the'  pmndpal  of  the  bonds-  as  they, 
mature,  unless*  suitable  provisions  fori,  these 
purposes:  are 'Otherwise  made,  and.  finally  -dA- 
Clares,  *'The  inhabitants  of  ;.tlie/  City  aild- 
County  of !  Denver; :  by  the  adoption-  of.  this 
Charter  Amendment^  do  find  and- declare  that 
the  said  tunnel  will,,  in  theiir<  judgment  be  of 
kx!al  use  and  convenience  to, the  pieople,  and 
that  it  is  also  absolutely  •  essential .  to  the 
future  growth  lind  welfare  of  the  said  City 
and  County  1"  ♦     . 

After  the  adoption  of  thii  section  the  com- 
mission entered  into.  a>  oositract  :with  the 
Denver  and  8alt  Lake-  Bail  road*  Company, 
which  owns  and  is  operating  a.  line  of  railroad 
from  'Denver  west,  the  salient  .feiitures  o| 
Mliieh  are  as  follows :  The  tunnel >  shall  be 
mrifttructed  b^'  the  commission! and  two  thirds 
of  the'  coaly  or  three  niillion  dollars  is  to  be 


rosd  up  to  four  and  one-hc^lf  milliou  dollart^, 
and.  the  excess  above  .thi^t  amount,  if  any,, 
is  to  be  paid  by  the  company;.-  that  Uie 
amount  to  be  .pa  14  by  the  company  shall  be 
doposited  with  a  deppsitory,  to  be  i9.utiULlly 
agreed  upon,  or  secured  in  a.  suitab]^  man* 
ner;  that  the  company  shall  pay  the  interest 
on  the  bonds  and  prpvlde  a  sinking  fund  to 
discharge  them  at  msturity,  and  that  the  con- 
sideration for  the  obligations  which  it  thus 
assumes,  is  the  right  to  pperate  ai>d  main- 
tain the  tunnel  for  raiLcoa4  p^urposes,  and 
ultimately  acquire  it  for  this  purpose^  It  re- 
quires the  railroad  company,  upon  the  re- 
quest of  t^e  city,  to  allow  any  other  rail- 
road company  to  use  tite  tunnel,  and  its 
tracks  and  facilities  for  a  [41]  distance  of 
thirty  miles  east  and  a  distance  seventy-five 
miles  west  of  the  tunnel,  upon,  specified  con- 
dition^ The  contract .  requires  the  company 
to  conunencc  woik  upou  the:exten8ioA  of  its 
road  from  Craig  to  SkU  take  oontempora»c- 
ously  .with  the .  commenccm^t  of  work  upon 
thie  tunnel,  and  complete  it  within  five  years 
after  the  completion, of  ,^e  tunnel.  By  the 
contract  the  oon^)any  is  giveii  the  .option 
on  or  before  tl^p*  maturity,  of  the  bonds,  to 
purchase  the. tunnel  by  the  payment  of  the 
priincipal  of  such  bouds,  and  accrued  interest - 
thereon,  bujt  tJ^is  oiption  is  ^u\»ject  to  the  per-, 
petpal,  right  of. the  city  to  tra^port  througji 
the  tunnel,  water,  and;  electric  surrent^  aod 
also  subject  to  tb)e  pejcpetual, right  reserved 
by  the  city,  to  have  the, tunneU  approaches  and 
tracks  oiut«ide  used,  by  other .  railroads.  In 
ot^er  wqirds»  the  option  extends,  only  to>  the 
purcfaasff  of  the  tunnel  by.fthe  oompaxiy  for  its 
own  ra2lro^4  operation  .  purposes, .  and  .  do^s 
iH^it  .give  the  company  the  right,  in  the  «vent 
oi  such  purchase,  to  interferie  with  the  use. of 
the  tumiel  by  tJ^e  c\ty  f^raay  of  ths  other 
purposes  for  which  it  is.  to.be  built  by.  the 
qitor^  :  The  company.,  is  tO;  operate  the  tunnel 
for  railroad  purposes  at.  its  own  expense. 
Finally,  the .coutr act,  provides) that  if  the  coiu* 
pauy,  after  completion  or  during  the  construc- 
tion ,ol..tM'  tumwl,  falls  itO'  pay  the  interest 
OB  the  bonds  or,  deposit  the  necessary  amount 
iu  the  sinki«}g  fuudi  or  comply  with  any  other 
material  provision  of  the  contract  for  three 
months,  it  may  be  terminated  by  the  commis- 
sion, and  all  moneys  paid  by  the  company 
thereunder  forfeited  and  held  .as;  liquidated 
damages.  It  contains  othfw  provisions  which 
are  not  of  any  moment  in*  determining  the 
validity  of  the  bonds.  .  . 
..  From  the  .foregoing  synopsiis  of.  the  pro* 
visions  of  section  355  and  the  contract,  it  is 
apparent  that  there'  is  not  a  word  or  line  iu 
either  which  .viols^tes,  in  letter  or  spirit,  the 
ijohlbitionB  contained  in., sections  1  and  2, 
article  XI>.of  the  copstitution.  The;  city  I^h 
not  loaned  or  pledged,  its  credit  to,  or  i^  aid 
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of  the  railroad  (jotnpamy  in  any  amount,  or ' 
in  any  nianner,  for  any  purpose  whatever; 
it   [42]  has  not  become  responsible  for  •  any 
debt,  contract,  or  liability  of  the  company, 
neither  has  it  nrade  any  donation  or  ^raiit  to, 
or  in  aid  of  the  company.    In  brJef,  the  con- 
struction of  the  tunnel  is  undertaken  by  the' 
city  alone  for  its  own  benefit,  and  the  tunnel 
is,  and  remains   its  own  exclusive  property 
until  the  option  to    purchase    is    exercised. 
True,  the  company  iatb  furnish  at  least- one 
third  of  the  cbst  of  the  tuntael,  but  the  city 
is  not  obligated  to  refund  the  sum  thus  ad- 
vanced, and  incurs  no  liability  of  any  kind  in 
connection  with  such  'advancement.     On  the 
contrary,  if  the  company  fails  to  comply  with 
the  obligations  impdsed  npon  it  by  th^  con- 
tract, it  forfeits  the  iBtdvancenient  to  thecitv. 
The  consideration  for  the  advancement  by.  the 
company  is  an  option  to*  purchase  the  ttm-; 
nel,     and  a  lease  or  license  to  l«v  tracks  in 
the  tunnel,  and  operate  its  ti^ains  throtigii  the 
same.     It  would  certainly  be  an  anomalonii 
proposition  tO'  say  €hat  because  the  city  had 
undertaken   to   construct  the   tunnel '  it  *  was 
without  authority,  for  a  trainable  considera- 
tion, to  contract  in-  adtano^  to  sell  or  lease 
it  for  One  of  the  purposes  for 'which  it  was 
constructed.    No  such  inhibition  is  f6und  in 
the  provisions  of  the  constitution  tnider  con- 
sideration ^  and  it  is  impofesiMe,"  iW  liiy  opinion, 
to    deduce    ftotti    either    section '  355    of    the' 
chartef,  or  the  contractj' that  by  this  arraii*>e- 
ment  the  city  has  pledged  its  credttto,  or  in 
aid  of  the  contpiwy;'  become  rtesponsible  for 
its  debts,  OT'madei  a   donation  to   it.     The 
option  to.  pVirchAse  and  lease  or  license  giten' 
th*  company  is  nothing  more  than  the  exer- 
cise of  wise- btisineto  judgment  on  the  p'^ft* 
of  the  coinmission,  which  kssnres  the  Use  of 
thfe  tmihel    foif-  one'of  the  main  purposes  for* 
whidh  it  was  designed,  and  in' effect  provides 
for  a  return  upon  the  investment  by  the  city,; 
until  Che  dpti(on  tb  purchase  is  exercised,  aiid 
then  if  >xercised,  leave  such  rights  in  the  city 
ad  will  eriable  it  to  reqiiiire  the  ptircliaser  to 
permit  the  otfeof  the  inriinel  by  other  rail-: 
road  companies,"  and  "the-  othfer  purposes  for 
which  H  is  deslgtied.     Nor  In  the  event  th^- 
company  purchases  the  tunned;  n&e  under  the 
arrarigement  existing,  until  the  option  to  pur- 
chase is  exercised,  is'  [43]  there"  riny    joint 
owntirnlfip   which   the-  constitution    inhibits. 
The  tuhnel  is  the  property  of  the  city.     It 
has  no  interest  whAtiever  in  the  railroad  or  its 
operation ;  this  belongs  exclusively  tb  the  rail- 
road company,  and  in  case  it  purchases  the 
tunnel   Its  ownetBhip  ijs  for  a  purpose  with 
which  *  the  city  Is  in  no  manner  connected. 
The  city  will  still  have  the  right  to  use  the 
tunnel  forthe  transportation  of  water  and  elec- 
tricity, but  this  ri^t  belongs  to  it  alone.    The 
joint  ownership  Which  the*  constitution  inhib- 
its, is  a  joint  ownership*  for  the  same  purpose 


or  tiBe.'  Neither  can  it  be  said  that  becanae 
the  sc^ti^n  provides  that  the'coriiMission  may 
ai&sist  in  building' the  tunnel;  it  thereby  lends 
aid  to  a  -isOT^oiratioti  wkich>  the  constitutaoifc 
inhibits,  frs  tkatwoald  depend  upon* whether 
under  any  ebntraet  the  eomtniasion  entered 
into,  by  virtue  bf  .provision  oi  .the  section,  aid 
was  given-  contrary  ^to  conetitutional  restric- 
tions. It  is  tlierefOTe  ^namfest  that  plaintiff 
in  error  has-  not  only  failed  to-  establish  be- 
yond &  reasonable  doUbt^  -that  section  3dS»  of 
the- charts  or  the  ooatraict. violate  the  con* 
stitutional  provisioAs  uii4ar  coneideratien, 
but'  it-  appears  clearly  and  beyond  question 
that  they  do  rtoti     ■  .  •    •  •  » 

Suppose  the  tunnel  condnission  had  been  • 
given  potrer  in  the  first  instance  to  construct 
the  tunnel  at  'the  expense  of  the  cUyv  by  the 
issuance  of  bonds,- aM  after  it  teeld  been  con- 
8thictied,"had  been  airthprized  in  a  legal  man* 
nor  to-euter  iiito  a'oentsract  with  «  raflFoad 
company;  operating  a  line  of  rbad  from  the 
city  West,  to  lease  the  tunnel  to  the  company 
for  railroad  purposes,  and  grre  it  an  option 
to"  purchase  the  tunnel,  it  certainly  could 
not  be  said  that  such  autherity  was  inhibited 
by  the  constitution:  Between  such  an  ar-' 
rangement  aiid  the  one  nMede  there  is'  no  dif* 
ference  in  effect  or  principle^  except  that  the 
commi8Bion>  by  entering  into  the  arrangement 
it  has  in  adraneev  a«  authorised  to  do  by  sec- 
tion 966;  hae  exercised  sound  ^business  sense 
for  the  reason  provision*  ha«  been  made  before 
any  money  is-expended  •  which  assures  the  tiae 
of  the  tnanel  loir  the  transpottaiion  of  freight 
and  passenigersi  'the  payment  of  a 'valuable 
con^ideratton'tipon  the: [44}  mone^  ekpended, 
aind  for  a  sale'  which  wili  reimhuiise  'the  city 
for  all  expendi^niret;  ■  Sudh  an  :arrangem^nt 
is  to  becongnendedy  rather  than-  eondemned 
upon  the  theory -that  thereby  constitutional 
limitatioi^s  are  violated^  when  in  «ffect  it  is 
simplyt  the'  exercise  ol  {food  -  bosiness  judg* 
ibent.  •''•'        "-•  .-..'-• 

Oounsel  forfAalMiff  in.  error  oontends  that 
the  bity-  ia')Witliarit  powtorto  issue  the  bonds 
because  A  nninicipal?  corporaiioB-  oaanoi  eser^ 
cise  liny  powers  eDeept  those  expressly  grant- 
edi  or  fairly ifehplied  ^sineldiint  to.  suchpov- 
ers,  or<>thosis  essential  to  the  deolared  objects- 
and '  purposes'  of  the*  eorporaitionk  This  ia  a 
eioiind  proposition  of  law,  but  in  no -sense  ap- 
plieable«  Z^enveris  eperaiing  under  a  special 
chartet  by  virtue  of  the  provisions  of  article 
20  of  the  constitution.  "  In'  Walker  v.  Cin- 
cinnati, 21  Ohio  St.  14,  14  Am.  Rep.  24,  an 
act  of  the  i  iegisiainre  of '  Ohio  which  em- 
powered the  city  to- build  a. railroad  from  the 
city  to  Chattanoogai  was  under  consideration. 
The  supreme  court  of  <  Ohio  r  held,  that  unless 
prohibited  by  'the  constitution  it  was  within 
the  legitimate  scope  of  legislative  power  to 
authorise  a  city  to  construct  a  railroad  in 
which  it  had  a  special  intenest^-  la- this  oon* 
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Tieetion  ii'ehouli]  be  tooted,  thttt  Judge  DUIoii 
in  hU'Work  on  municipal  eorporaiioiks,  .frcini 
which  counsel  for  plaintiff  in  ei^ror  have 
quoted  extensir^lyy  says  in  effect  thai  in  the 
abfleacifr  of  tpeoial  restrictive  eonstilutionad 
pro^iBions,  H>  is  eompetent  for  the  legiflla- 
tnre  to  authorize  a:  nMmictpal"  corporation 
to  coastruct  railways  in  which 'Buch- eorpora- 
tionhas  a  special  interesty  and  impose  upon 
tts  citizens  taxes  for  that  puvpoee.  If  i  Den- 
ver could' construct  a  tailroad  to  Salt  Lake, 
including  the  tOMielj  clearly  it  may  construct 
one  of  the  im|forttfttt  links  in  the  liue»  namely, 
the  tunnel' illdiie,  on  itso'ii^n'acoownt,  a«d  in 
c6nsideratipn>  of  '<a  raalroad  comfpany-  aiding 
In  constructing'  it;  give  such  company  a'ka^ 
and  optk>n  to  purchase.  Otherwise^  the  tun- 
nfel'^would  ndtben«?fit  tbe  city.  ^Our  own  court 
has'i^peatedty  held  th4t  the  object  of.  article 
X'X  was  to  confer  upon  the  people  of  Denver, 
not  enly  the'  powders  expressly  mentioned  in 
thfet  article,  but  «rery.t45]pioiwr  the  legis- 
lature >thcfetef<n«' 'po8$eiiBed  in  -  making-  ^a 
charter  ■  fdt  ©ttiVeti   '  *  •    ;  ' 

it  \vad'upon'thef  bttsts  that  the  p«oj)le  of 
the  city  of*  Denver '  possessed  power  to  legis- 
late trith  tespeet  to  charter  provisions  that 
we  held  in  the  Auditorium  ca^  (Denver  v. 
Hallett,'  34'0o]o.  393,  83  PAc.  1066),  it  was 
within  the  power 'Of  the  people' of  the  city  of 
Denvet  to>:provMa  by  charter  fpr  the  erection 
of  an  auditorium;  and  to  issue -bonds  to*  dis- 
charge the '  indebtedness  for  that  purpose,  for 
the 'reason  that^the  people  ^  of  the  city  pos- 
sessed the  poWer  io  Iegisl»te' on -this  subject. 
That  id  ptefcisely  the  sitttatien  ifaithe-^aseat 
bar.  •  Authority  haa  been  conf^red  upon  the 
tuMief  oommission  to  build' the  Moffat  tunnel, 
'  through 'legislation  by  the  p^Ie  of  the  city, 
'Which: they  hovift  the  power  to  enact.  ' Th^y 
hav«  prorided  for  *the  issuance  of  bonds  for 
this  purpose;  they  harve  declaimed  that  the  tun- 
nel' will  be  'of  local  uso  ami  cbnvenience'to  the 
•  people,  and  -that  it  far  absolutely  e6setttial>  to 
the /future  growth  aiid'  i^elfaro:  of 'the'  city. 
It  is  manifest  from-  the  -)toipogra]^hy  of  the 
country  West  of  the  city,  the^  iie«esedtles  of 
the' city,  and  thebeneficial  i^esults  vrhich  'will 
follow  the'  Qonstru^ionr  of  the' tunnel  that 
these  declarations  lmv»  ample  fotindation  up- 
on which  to  base  them.  If  the  city  could 
build  -an  auditorium,  \vMeh'  it  'was- evident 
was  not  necessary  for'anymunicipktt  purpose, 
til  th^  ordinaty' meaning 'V>f  that  term,  snd 
could  Aot  result  in  any  financial  benefit  t^i 
the  |>eople  of  tiie  city,  exdspt  as  it  would 
serv«  to  attract  national  conventions  of  vari- 
ous organisations  which ' might 'me^'  here^  at 
long  intervals  of  time,  it  certainly  ^cannot  be 
successfully  asserted  that  the  elf^tors  of  Den- 
ver may  not  make  pfovifeioil  by  appro priato 
legislation,  to  construct^ a' tnnnd'  fotf  the 
transportation  >  of  freight  and'  'passongers 
.Which  will*  >  be  of  <  bei^ftt  to  the  ^people  every 
day  in  the  year. 
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.  Counsel  for  defendants,  in  erxor  contcud 
Uiat  specif  authority  ip  conferred  upon  tUe 
city  .to  construe  the  tunnel  under  article  XX 
of  the.  constitution,  It,jis  jonnece^sary  to  dis- 
cuss this  question,  as. it  ia  cleftr.  the  city  M 
not  inhibited  ixQm,  constructing  such  tuunel 
by  tha^  section. 

.  [46]  Counsel  lor  plaintiff,  .is^  error  suggest 
that  sQime  portions  of.  sepUpn  355  arejip- 
valid  because  tUey  undertake  \o  empower  the 
city  to  engage,  in  business  w,hicii  it  cannot  be 
permitted  to  engage  in.  Jn,  »9§wer  \^  this 
it  is  only  necessary  to  say,  Uuvt.  wher^&.a  part 
of  an  aet>  is  unconstitutional  it  does  not  vi- 
tiate the. part  tliat  is  good,  when  the  good 
and  bad  ican  be  cleai^ly  separated,  and  Uie 
good  is  complete  in  it^lf,,  and  does  not  de- 
pend upon  the. void  portion.  They  also  ,urge 
that  the  section  violc^tes  section.  8^  oi  article 
•XI  of  the  constitution*  .In.  t)^e  opinion  of 
the.  writer  this  contention  ia  nuot  tenable, 

In  my  opinion  thej'ux}gment  of.  the  district 

court  sustaining  thSi  validity  of  the  bondb 

.should  bf>  aflirflD^ed. .        ..  , 


IkOTl^ 


1 1<- 


»»  •'     Ml 


l^owor  of  BiniiloipaUty  t^  Cttieif' iMto 
Tartii^Mhlp  Coittmoi  for'COMrtvn*- 
ti«n  of  Tnaprov^anieirt*      • 

The  iew>  casea;  passing  on  UiQ  point  are  in 
acoord  in  holding,  that  a  .coatraet  wMreVy.a 
municipality  engages  jointly  ivijbh' a  privaU' 
individual  or  corporation,  in  the.  oonstru^twn 
of- an  -improflremeiit  Cor  joint  use,. is  invalid 
as  a  loiln  of  the- municipal  credit,  for  privuto 
benefit  Atmirai  £bealty  Co.!  y.  New.  YorJk>  206 
N,  Y.  110,  Ann.  <Jas.  101.4A  105^  99  N.,  £,.241 
■  ( affinrming  Hopper  v..  WikoX) :  J.6  34isc*<  .34^> 
135  N.  Y.  S.. 384;  Admiral  JE(ealty.Cp.  v..]^ew 
Yorkv  161  App.  X»iv.  886,  13^  X>>  Y».  ^^  1^97, 
and  iRyon  v.  Wilcox,  151  App..Div»  890^  135 
K.  Y.  S.  1140);  ALter,V..Cii»eHiwU»  56  Oh^o 
JSt.  47,  46  JA^  £.  69,  35  L.R.A.  737..  S^ 
also  the  reported  caee.  .  I>ft  several  eases 
there  are  dicta  to  the  same  effect.-  Garland 
V4  Montgomery .  County,  87  Ala^  223,  6  So. 
402;  Atkinson  v.  Ada  ..County,  18:  Idaho 
282,  :108  Pao<  1046»  28  IaRj^.IN.S.)  4^^; 
Walker  v.  Cincinnati,  21  Ohio  S>t.  14,  a.  Am. 
Rep.  ,24;  Wyscaver  v.  Atkinson^  37  Ohio.ftit. 
80)  Cincinnaa  Vw  Dexter,  55  Ohio  St.  9^,  M 
N.  £.  ^20;  Brode  v.  Philsilelphia,  230  Pa.  St. 
434v79  Atl.  59!;  Golbjftra  ,v.  .  Chattanooga 
Waster n  R.  Co.  94  Xenn.  43)  26  8.  W.  2U8 
ln>-  Alter  t«.  Cinoinnati;  aupra,  an  actjbon 
brought  to ;  test  i  the-  constitutionality  of  a 
-statute  knows  as  the. water  works  acti  /«(hich 
in  effect  waa. interpreted  to  authorize  th^.ci^y 
to  >  enter  into,  a  joint  enterprise  with  priva'jbs 
coFporations,  it  was  declared  that  such  a 
legislative,  provision  was  unoOAstitutional  in 
i  that  it  sanctioned  the  oojmmingling  ol  pubiij 
and  private  capital  in  contravention  of  the 
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colistitution. '  Tlie  disputed '  statute  r«ad' as 
"foilovrsf  "Secfeiotf  8.  If  said  comtnissioners 
dhould  d^m  it  in«*xpedieiit  or  inadvisable  to 
pr6ceed  und^r  seHion  7  of  this  act;  then,  in 
order  to  provide  foi*  the '<*onstr«ctlon  of  "v^'ater- 
works,  if  there  be  none  existing,  or  for  the 
enlargement,  improvement  or  addition  to  ex- 
isting' xt'ater-works;  said  commissionerft  are 
Hereby  authorized  to  contract,  in  the  name 
of  the  '6ity,  with  any  ])er8oti,  company,  or 
cbrp<6ratioh,  theiir  successors  or  assigns,  for 
the  cbn^truction' -of  such  Works,  or  such  en- 
largements, extensions,  improvements  or  ad- 
ditiort's,"  as*  an  entirety,  in  accoMance  with 
the  surveys,  plans  and  specifications  that 
inay  be  adopted,  and  for  the  exclusive  privi- 
lege of  connecting  suc^h  enlargements,  exten- 
sions, improvemehts,  or  additions  to  the  ex- 
isting "T^ater-wofrkd,  and  f 6r  a  lease  on  be- 
half Of  6uch*  dty  of  Auch  water-'Works  i>f 
s^ch  enfargenieiits,  extensive  improvements  Or 
addition's  tO'thie  e^me;-:from  the  person,  com- 
pany or '  corporation,  their  suecressots  or  as- 
signs so  constructing  the  same,  lipon  such 
terms  as  may  be  agreed  upon,  and  may  bv 
said  contract  or  le^sc.  pledge  the  income  of 
such  water-works  as  so  constructed  and  en- 
>l*fKe4».^'««<»»re  ,1iljf,p%ywpnt,>of,1,he-  r^i^j^s 
^poQvided /inirifiid  Jea^^i  .Aad;.8ai4  .^-oininis- 
sioners  are  hereby  auUtofized  to.  convjOy  to 
such  person,  company  or  corporation,  their 
'  successors  br  B'ssign«,  any ,  property  or  rights 
•acquired^  6t  wliieh  may:  become  necessary  to 
acquire^*  uhder  the  ptoviaipna  of  section  6  of 
this  act' or  atithorize  the  use  of  any  property 
whic^i  may  be  neoessary  to-  enable  the  said 
persoUt "  company '  or  corporation,  their  suc- 
cessors or'  alBsignB,  to'  complete  tl^  construc- 
tion or  enlargements,  extensions,  improve- 
mentr  or  additions  to  existing  water-works, 
upon'  sucli '  temns  and  conditions  a6  may  be 
agreed  upon;  provided,  however^  that  nonsuch 
lease  shall 'be  made  for  a  longer' period  than 
'forty  year*,'  renewable  forever,  with  the  right 
Reserved  to  said  city,  upoA  six  ntonihs'  no- 
tice in  writing,  at  the  end  of  each  period  of 
-ten  years,  or  at  such  shorter  period  as  may 
^  agreed  upon  during  the  term  of  said  lease, 
to  purchase  eaid  water-works,  or  tht*  enlarge- 
ments, extensions,  improvements,  and  addi- 
tions to  the  wat^r-works,  under  sucb  terms 
iamd  conditions  as  may  be  agreed  upon  in 
faaid  contract^  and  provided,  further,  that  in 
making  sueh  contract,  aaid  commissioners 
shall  be  govei^ed  by  all  the  statute*  now  in 
force  i-eltttit^e  to'  competitive  bidding,  and  the 
making  of  <H>ntracts:.  And  provided  further, 
that  if  said  commissioners  enter  into  said 
contract  and  lease,  as  herein  provided  for, 
then  said  work  shall  be  operated,  managed 
and  conducted  by  such  city  as  provided  by 
law."'  The  court  said :  'The  serious  question 
is,  whether  this  section  eight  is  constitutional. 
Section  six  of  avticle  eight  of  the  oonstitu- 


tion  is  k%  follows:  'The  gbnc/al  assemblr 
shall  never  authorize  any  oounty,  city,  town 
or  township,  .by  vote  of  its  citiaene,  or  oUier- 
wise^  to  become  a  stockholder  in  any  joiat 
stock,  company,-  corporation  or  association 
whatever,  or  to  raise  money  for  or  loan  iU 
credit  to,*  or  in  aid  of,  any  such  company, 
corporation; or  association..'  :.  .  .  This  see 
tion  of  the  constitution  not.  only  prohibits  a 
'business  partnership,*  w}iich>  carries  the  idea 
of  a  joint  or  undivided  interest,  but  it  goes 
further-  and. .  prohibits  a  .  ntunioipaUty  from 
being  the  owner  of  part  of  a  property  which 
is  owned  and  > controlled  in  part  by  a  corpora- 
tion or  individual.  The  municipality  must 
be  the  sole  owner  and  controller  of  tbe  prop- 
erty in  which  it'inveate  its  public  Jhinds.  A 
union' of  public  and  private  funds  or  credit 
^ach  in.  aid  I  of  the  other,  is  forbidden  by  thf 
constitution.  There  can  be  no.  union  of  pub- 
lic and  private  funds  or  eredit,  nor  of  thai 
which,  is  piEoduccd  by  auch  lunda  or  credit. 
The  whole'  ownership  and  iQoatrol  must  be  in 
the  public.  The  city  may  lease  from  an  ii- 
.  dividual  or.  corporation,  any  property  of 
which  it  may  need  the .  use,  or  \  having  prop- 
erty the  use  ,of  whioh  it  doea  not  need,  il 
may  leaMe  tho  same  to.  others,  but  it  cannot 
•  engage,  in  4(4  enterprise  with  an  individual  er 
corporation  >for,  the  construction  or  erectkm 
,  of  a  property  which,  aa  a. /Completed  whole, 
is  to  be  owned  and. contcoUed  in  part  by  the 
oity,  and  ip  .part  by  an  individual  or  corpora- 
tion. 4-  ...  :  It  will  be  noticed  by  a  osxefal 
xeading  ol .section  eight,  that. the  water- work< 
and. .the  enlargeinienta  will  be  owned  by  the 
.pfrsoq,  company*  or.  odrporaiion  ^onatructin^ 
them,  thAt  the  existing  watftr- works  are  ownc^ 
by  .tbj9  city.  Iiliat^o  thiese  water-works  so  owned 
by  the  cityv  an  individual  ov. corporation  may 
.makcenlajgem^nts,  extensions^,  iaprevementf 
and 'additions,  to  be  owned  by  the  person  oi 
corporation  makiag  them,  and  to  be  oonneet 
ed  with  the.  existing  works,  and  to  be  leased 
to  the:ci1<y  upon  such  terms  as  may  be  agreed 
upon*  .  ,Whe»  the  enlangnmente,  extensions. 
imptovemiiAts.  nnd  additions  shall  be  thns 
made,  completed  nnd  connected  with  the  ex- 
isting water-works  so  owned  hy  the  city,  th« 
enlargements,  extensions,  imprpvementa  and 
additions,  together  with  the  existing  works, 
all  taken  together,  wiU  constitute  one  eoa- 
pleted.  wbple-rrone  water- works  system,  one 
water-works-rowned  in  part  by  the  city,  aid 
in  part  by. the  individual  or  corporation,  and 
thereby  Uie  union,  of  public  and  private  cap- 
ital and.  funds  in  one  enterprise  will  becoa? 
complete^ ,  The  provision  that  the  works  shall 
be  operated,  managed  and  conducted  by  tht^ 
city,  does  not  relieve  the  matter,  because  be- 
fore the ,  city .  can  operate  the.  works^  it  must 
first. obtiain  Sj  lease  upon  such  tctrms  aa  mav 
be  agreed  upon,  and  that  puts  it  beywid  th^ 
power  of  the  oity  to  operate  and<  control  the 
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vrorkg  as  sble  proprietbr.  Itwotild  be  a  join- 
iiijr  of  two  properties  owned  by  differelit  pHT- 
ties,  together,  to  make  one  property,  the  parts 
owned  by  each  being  necessat^  to  the'  success- 
ful operation  of  the  wliole,  and  each  owner 
hax-fng  his'say  ag  to  the  ^rms  and  conditions 
upon  which  the*  whole  should  be  operated. 
The  exi^tin^  water  xioi'ks  would  be  so  tied  t6 
the  eiLten^iOfisas  to  bfe  dependent  upon  them, 
and  the  extensions  wotild  bb  so  ti^  to  the  ex- 
isting works  as  to  be  of  but  little  value  with- 
out thebh.  it  ia  thi^' closfe  connection  knd 
dependence  one  upon  the  other  that  consti- 
tutes both  tbge&ef'  as 'a  singte  whole,  lind 
makes  a  union  of  public  and  private  fundih 
and  credit.  ITie  existing  worki '  are  to  be 
connected  with  'the  new  ithprorlements;  and 
are  thereby  to  lend  aid  to  the  person,  com- 
pany or  corporation  making  and  owning  such 
new  impi^Vemetits.  !rh6 '  ck^e  ' is  not'  like 
a  city  leasing  a  bitildfng  or  watet'-works 
plant  owned  by  anotlier,  because  in  such  'case 
the  leased  property,  woiild  stand  upon  its 
own  merits,  and  would  not,  before  or  after  the 
leatie,  become  iherged  into'  the  other  pfoJ)erty 
of  thip  city  isd  that  the  Vhole  would  become 
one  property,'  and  make*  the  J)roperty  of  the 
city  dependent  upon  the  leased  property  fot 
its  valufe  ind  \rt11ity.  Whether  ttife  city  has 
the  i*ight  to  apt>topHate  pHvate  property', 
for  the  sole  pt)^po«e  of  selling  the  same  <x)  a 
pritate' person,  cottit>any  or  corporation;  as 
provided  itt  the  sixth  and  eighth  sections,  may 
well  be  dotibtied.  We  regard  the  eighth  sec- 
tion of  the'  aci  ik%  tilearly  In  coirftict  with  sec- 
tion six  of  krticW  eighth  of -the  constitution, 
and  thierefore  Tbid.**  And  i/i  Admiral  Realty 
Co.  V.  Xew  York,  feOfi'  IC.  Y:  110,  Ann. 
Cas.  l9t4A  1054,  99  N.  E.241  .  (ojJirTHi^^ 
Hopper  V.  AVllcoX,  76  Misc.  545,  135  N.  Y.  S. 
,^84;  Admiral' Realty  do.  v.  :N'ew  York  l&l 
App.  Div.  888,  1S5  N.  Y:  S.  1097,  and  Ryon 
V.  WillcoX,  151  App.  Div.  890,  135  K.  Y.  S. 
1140),  whereili  it  appeared  the  city  of  !Cew 
York  entered '  intd  a  contract  witti  ceHftin 
private  Corporations  'for  the  construction  of 
subways,  the  cotirt'  lieM  thkt  the  terms  of 
the '  cofltract  did  not  wairknt  the '  concTubion 
that  the  relation  between  the  city  of  New 
Y'ork  ahd't^e  traction  comjpany  was  a  part- 
ner^hi'i^'but  was  that  of  lessor  And  lessee  and 
on  this  basl^  the  contracts  were  upheld.  The 
court  ihtitnated  several  times  in  the  course 
Of  its  decision  tliat  if  the  circumstances  wei'e 
such  as  to  support  the  conclusion  of  the  ex- 
istence of  a  partnership  transaction  then  the 
contracts  could  not  be  sustained.  Thus  it  was 
said:  "In  attacking  the^^  contracts  much 
is  said  about' a  joint  ownership  of  pr6^erty, 
alH>ut  the  speculative  partnership  between 
the  municipality  and  the  railroad  company 
and  about  the' dbnoxious  pooling  of  the  pro- 
ceeds derived  fr^rii  the  joint  operation  of  mu- 
nicipal and  privately  owned  property.    VVhilfe 


these  lirguments  indirectly  are  eiitiVely  per- 
tiAent  and  legitimate,  we  must  not  alkm 
them  to  obscute  the  exact  and  only  question 
presented  to  us  ita  this  connection."  AiA  in 
distinguishing  the  case  from  that  oi  Alter  y\ 
Cincinnati;  supra,' th^  coutt  said:  ^Wkrti 
we  keep  in  mind  that  under  the  Brooklyit 
contract,  most  favorable  fbr  the  appellaMs* 
argument,  the  municipalitr  and  the  private 
corporation  eiidi  detains  the  tttte  to ''an^ 
ownership'  of  its  property,  and  that  the  only 
jofndei-  of^htf'two  is  undef  a  contract  for 
joint  operation!  for' a  limited  period,  we  see 
that  thi»  com^  far  from  presenting  a  Situa- 
tion such  las  was  held  to  be  illegal  in  Alter 
V.  Cincitmati,  56  Ofcio  St.  47,  tfhich  of  the 
Oliio  decisions  rfted  by  tfee  apj^ellantis  is*  es- 
pecially relied  on.  Iii  that  cfTse-the  eourt 
had  fcefore  it  fo*  consideration'  i  obikrtitt^ 
tiOn^l  ipfbvibh^n  liot  unlike  that- now  i»ef^r« 
us  ^  affecting  the  validity  of  a  Muttitelfot 
the  cotistrudtion.  and  extensiiyn'ofwater-t^orks 
by  muTJicipalities.  In '  brief  this  statttte  -pfo^ 
vided  that  a  mnnlciiJaHty  ^tida  private  ttffii^ 
er  raig'ht  become  the  joint  owtiers  of  indlvisl>- 
ble  interests  iti  a  singie  \vAter  sys^em^'and 
thj*  iH'ris  cbndetaned  by  the  'bdiiVt."^  ^  Ih  in 
opinion  l)y  Ohidf  'Jtistfce  Cirileii 'in  the  Siime 
case  wherein  he  dissented  as  -ta  th^  natuf* 
lyf  the  contract  in  question' the 'rale  was- mbrt 
eihphatlcalfy  stated  as  follo^rg:'  'q:%atthfs 
contract  creates  a  partnership,  and  a*  very 
one-sided  'parttoeri^hi|)  at  that,  bet^ee*  tfte 
city  and  the  railroad  companiy  seems  to 
me  entirely  clear.  Indeed,  it  is  sO  'denctan- 
nated  by  the  railroad  company  in  its  pro- 
posals to  the  city.  That  if  the  agreement  was 
between  private  individuals  or  corporations 
it  would  create  a  partnership  is  settled  law, 
beci^^e^  thQ  pwtj^ep.  .ar^  entiJJ^d,  to  sb^re  in 
the'^profits  as  siich  '( if aimaltah'  Brass,*  e£c.  Co. 
V.  Sears,  45  N.  Y.  797  f  Burnett  v.  Snyder,  81 
N.  Y.  550,  555;  yl^«|ggett  ,v,  Hyde,  68  N.  Y. 
272),  though  it  must  be  conceded  that  the 
city's  chance  of  sharing  is  somewhat  remote. 
But  it  is  contended,  Assuming  that  a  partner- 
ship is  created,  that  there  is  no  violation  of 
the  constitritlonkf  provision.  *  The  learned 
judge  who  decided  the  case  at  Special  Term 
^as  \yritten :  *The  city  does  not  give  its  projj^- 
erty,' it  leases  it;  t;he'city'4<?®.8  npt,gjuara4^tec 
the  yearly  $6,336,000,  for  it  d.oes  not  pledge 
its  credit  tliat  this  amount. will  be  realize^; 
leasing  property,  even  if  the  lease  be  so  v.aki- 
able  as  to  enable  th« -lessee  to'  borrow*  on  il, 
is  not  lending  the  lessor's  credit  to  the -lessee, 
'aftd  'finally  therer.  is<^bo  expveils  pi«MMIidii'4fi 
the  constitution  against  mingling 'public* 'Snd 
private  property,  of  against  a  partnetsfcip.' 
J  ani  constrained  to  differ  with  the  cOutt  tfh 
(}a,ch.of  these  proposition^.  1  hav^  .already 
ihowji  ^lat  a.  gift  ojE  property  may  lie  as  .easi- 
iy  made  b^^  a'  tease  as  by  a  conveyaiK^e  oi  a 
fee.     It  seems  that  there  arc  in  this  •  ^taip 
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leaeea  for  990  years  at  an  f^nnual jr^nt  of  thr.^e 
peppercorfis^  (Elmira  v.  Dunn,  Z2  Barbu 
(K  Y.-)  402.)  ;  Who.ie  the  real  owner  of  t)ie 
propi^rty,  the  landlord  or  the  .tenant?  Xho 
gih  d  the  use  for  a  year  of  a  building  rent- 
uig  4or  twenty  tj^pusaad  dollars  annually  U 
greater  than  the  gift  of  the  fee.  of  a  building 
vorth  only  ten  thonsajnd  dollars^  Equally  clear 
is  it.  tbat.i^  city  mi^y  Loan  j,t8  money  or  credi^t 
tot;  a  corporation  without  gu^anteeing  iU 
bonds  or  other  obligations..  It  is  urged  that 
the  eonstitutipnali  inhibition,  is.  agi^inst  loan- 
ing money  or  erediti  but  no^  against  loan- 
ing property.  Even  that  .technioal  argument 
f^ils  in  this  /case  l^eeause  th,e  agf^jegm^nts  U^ 
spend.  thQ,  money  to  buifld  ithe  subwiiy  and  to 
leaser  it .  \v'hen  ,  built  are  ^  but,  iuterd^p^ndept 
part#  oi ,  a  singly  an4<  entjjre  contract^.  If, 
therefore,  the.termsof  the  lef^se. are. such  th^t 
tb^.  use  of  the. property  is.£iVj^nj  i^  aid  o^  the 
eprporfition,.the  n;ioaey  whjieb  the  city  agroi^s 
t^-.  expend .-.tq,. create,  the  ,prop/9r<<y.  is  equally 
so,. given.  Sos .aliy>>  while  the;  word  p^rtner- 
^ip  is  noit<  qaejatione^  •  in  t^  constitutional 
ijihibition,.  it  is  as  pUarly.  condemned  as  if 
named>  lor  the.  inhibition  is  in  terma  so  com- 
pi^eh^sive  as  necessarily  to  (include  pi^rtner- 
fikif»-  ;  In. ;eyery  partneiiFsh^p  the  credit  of 
ea^h  partner  is  pledged  so  far  as  thie  common 
.venture  is.  fopncerned  in  aid  of  each  of  his 
iippartners,  except  in .  ^  special  partnership, 
and  theife  the  capital  i^ntributed  by  the  sp^ 
^al  partner  is  equaljly  pledge4  for  the  same 
purpose.  On  this  last  proposition  authority 
is  not  w^ting^*' 
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I]lamag:es  -^  Personal  tnjnrj  —  Verdict 
A'o't  EzcessiT^. 

A  verdict  awarding  $27,000  to  a  railroad 
ett^Heer  thirty- t#o  years  old  for  injnries 
p^rmaaently  iilcapacitating  him .  from  labor 
will  not  be  set  aside  as  excessive. 

ISee  note  at  end  of  this  case.] 

'WAtttMftM  ^—  Cbaapeteacy,  —  KjiowleAse 
.  ..of  FlMStS. 

.A  witness  who  k,nows  the  cost. of  an  ai^- 
•  ;nUity:,  aii^  .can  identify  the  mortuary  iabl^s 
in  use  by  insyrance  companies  is  competent 
to' testify,' tHereto  though  "he  is  Unable  to  ex- 
pl^i'n  the  niahnlBr  in  which  th«  V)o6t  is  es- 
timated or  the  basis  on  which  the  table  is 
prepared.^     i       .  .  • 


Appeal  £rom  Appellf^^^  Division  of  Suprenw 
Court  of  Albprta. 

Action  for,  di^mages.  ...Franklin  Seaford 
Jack^i?^  plaintiff,  ,a,nd  Cc^nadian.  Pacific  Ra'd- 
wfty,  defendants.  Judgniept  for  plaintUT  in 
trial  court*  Judgment  affirmed  by  AppcUaU 
jDi virion  of  Suprjcme.  Court, of  Alberta.  De- 
fendant appeals.  Tjhe  |aQts  lire  stated  in  tb« 
opinion.  ,  4fF£AL  Di^iassED. 

,0.  M'  Biggar,  K,(J,  and.  Geo.  4-  ^oXk^r  for 

app^^lant.  . 

.    Frank  iTord,  JC.C...aiid  G^  M.  Blackstack  for 

respondent. ..,  *,.,,       .;   '  ... 

,  {(i^o.  A,  Walker,  solicitor  for  appcllflLut. 

Maluf^H  i(  ,  .JS^c^st^cA;,,  solicitors  for  re- 
spo.ndtjnt,.    ^ 
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.  {2821.  Tg^E  Chiej^  Justice,— The  respond- 
ent, an .  (^ngine-driver  in  the  employ  of  tbe 
appellant  company,  waa  severely  injuretl 
whilst  in  ify^  performance  of  his  duty.  The 
jury  found  tjhe  appellant  "guilty  of  negli- 
gence from  the  fact  that  the  mail  crane  wab 
in  faulty  condition  and  that  the  plaintiff  wa& 
injured  by  it  in  the  perf^ormance  of  his  duty." 
Xhey  awarded,  the  plaintiff  $27,000  damages. 

I  have  pfi  hesit^Xion  in  saying  that  in  my 
opinion  the  amount  of  the .  damages  is  too 
large.  There,  is,  however,  9,  general  consensus 
of  authority  that  it  is  for  tiie  jury  ajone  to 
fix  the.  a,mount  of  damages  to.. be  awarded  io 
an  action,  and  ^^^^  under  ordinary  circum- 
stanf^  the.  verdict  should  not  be  set  aside 
merely  on  the  ground  that  the  damages  ap 
pear, -excessive^  Where  the  damages  are  mani- 
festly so  unr^sonabie  that  no  body  of  twelve 
men  could  have  honestjly  given  a.uch,  a  ^um, 
or  where  it  is  shewn  that  in  arriving  at  the 
amount  ,  the  jury  took  into  consideration 
something  i|?hich.  they .  ought  not  to  have 
taken,  or  failed,  to  take  into  consideration 
something  which  they  ought  to  liave  taken^ 
there  may  be  ground  for  the  court  to  set  aside 
the  verdict.  It  is  not,  however,  a  ground 
[2831  for  interference,  that  the  damages  seem 
to  the.QOurt  too  large  and  more  than  would 
to  most  people. have  seemed  ample. 

One  might  a^s^me  that  the  jury,  have  not 
sufliciently  taken  into  account  the  aceidents 
of  lifcj  and  that  tliey  probi^bly.  misappre- 
.hended  the.. effect  of  the  figures  in  the  actu- 
arial ^tables  produced,  Imt,  with  all  respect 
I  do  no^,  think  that  is., sufficient  to  justify  us 
in  granting  a  new;  t^ri^l  on  the  ground  that 
the  jury,  have  gone  bc;yond  a  ^gure  which  any 
jury  of  rpasonable  men  properly  informed  as 
to  the  question  which  they  .we^e  to  decide 
could  have  reached.  . ; 

In  Thorns. V.  Cale^nian  B-  Co.  [1912-13] 
Ct.  Sess.  ( Engi )  804,  Lord!  Kinnear  said : 

**Now,  it  is  impossible  to  read  the  account 
qf  this  man's  history  and  his  present  posi- 
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tion  Without  seeing  tliAt  no  ambtiut' of  dftiu^ 
ageS  Cbtlld  ever  be  considered  a«  f'eal'coinpett- 
bation  for  the  personal  injury  he  has  sttifin*^'. 
It  is  obVi6u^'  that  that  is  not  a  ^oiiMdeiration 
which  can  b^  pre&^ed  to  any'  Idglckl  conclu- 
sion becaiifie  the  result  oiP 'it  ^6uld"b'e  that 
the  defender,  in  u  caae  of  {Personal  iiiju^j 
might  be  ruided,'  and  yet  th^  pursuer;  libt 
compendat^d.  And,  therefort,  that  cannot  b6 
treated  ai^  k  grotUid'  for  any  exact  or' logical 
estimate  of  damage,  but  I  tliink  it  is  a^dtih- 
sideratiob  ^'hicli  niay  fairly  lead'  us  io  'think 
that,  upon  a  question  of  this  Vind  a  largci* 
latitude,  with!n  the  bdunds  of  reason,  id  to 
be  al!ow6<i  to  a  jury*  thaii  npon  inittiierfl 
winch  are' capable  of  anything  like  e^ct  cal^ 
culatlbn/'^"         '    ". 

The  same'  Might  Well  be  satd  of  thle  respond- 
ent in'^lie  case  as  it  Comes  b'efd're  ud'. 

ThJs  court  held  In  Frajs'er  v:  Drew;  30  Can. 
Sup.  'Ct.  24l,  that  where  a' casb  hals  b^en 
propeflly'  stibmitt^  to  a  jury  tnd  thdr  find- 
ings upon  the  facts  itre  sdch  a6  nlight  be  the 
concllisions  oY  fea'sonabf e  men; '  a  new  trial 
will  not  be  granted  on  the  ground  that  the 
jury  misapprehended  oir  misunderstood  the 
evidence,  hoWithstandini^'that  the  trial  judg6 
was  dissatisfied  "^fth  the  verdict,     ' 

[12641  The  cadfe  of  ^e  Canadian  Pacific 
Raili^ay  Co.  v.  Itoy,  decided'  in  this  court  !n 
Novembj^,  1»13;  might  be  cohfltolted  v^ith  ad- 
vantage! On  lliat  appeal  the'  only  qiiestion 
pressed  was  as  to  the  amoiirit  of  the  damaged. 

That  the  damages  were  excessive,  was  the 
only  ground  for  -setting  Ikside  the  judgment 
that  was  urged  by  the  appellant  at  the  argu- 
ment before  us.  I  do  not  think  the  damages, 
though  undoubtedly  high,  are  so  excessive  as 
to  warrant  the  interference  of  this  cburt  on 
tliat  ground.  I  do  think,  however,  that  the 
trial  judge  did  riot  direct  the  jury  as  fully 
aa  was  desirable  as  to  the  measure  of  dam- 
ages which  the  plaintiff  was  entitled  to  re- 
cover. True,  he  told  them  that  ih^f  were  not 
to  award  punitive  damages,  but  the  instruc- 
tion would,  I  think,  have  been  more  intelli- 
gible to  lawyers  than  to  a  jury  of  laymen. 
I  cannot  help  thinking  that  the  amount  of 
the  damages  awarded  indicated' that  the  jury 
did  not  properly  appreciate  the  ciinsideratidhs 
on  which  they  had  to  assess  these  damages. 

Th^re  is  yet  another  serious  objection  to 
this  judgment  being  allowed  to  stand.  Al- 
though, as  1  have  said,  the  amount  of  the 
damages  was  the  only  question  discussed',  on 
the  hearing  before  this,  court,  the  notice  of 
appeal  by  the  defendants  to  the  Appellate 
Division  of  tlie  Supreme  Court  of  Alberta 
claims  that  there  was  no  eVidence  of  negli- 
gence  on  the  part  of  the  defendants. 

Now  there  was,  I  think,  misdirection  by 
the  learned  judge  at  the  trial".  After  refer- 
ring to  the  [2831  order  of  the  Board  of  !Rail- 
way  Commissioners,  dated  the  20th  ITovem- 
ber^  1908,  which  provides  that  "such  crane 
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must  be  erected  nt  a  diatance  of.not  less  than 
T'  ir  ...  in  position*'  (i.  e.,  fnMn  the 
centre^  of  the  track),  he  dontSnuee — ^"that 
l^i-iefly  is -the  klle^atidn  of  negligence  on  the 
part  of  the  plaintiff  that  this*  crane  was 
erected  or  allowed  to  be  closer  to  the  track 
than  the  order  of  the  Board  of  Karlway  Com- 
missioners provided.  That  question  I  must 
leave  to  yott-,'  whether -or  not  that  <ivane  was 
permlttW  to  ht  eloser  to  Qie  centre  of  the 
track  tlian  tihe  6rder  provides  for.  That  « 
the  qu<^tibn  which  you  must  determine." 
And  further  on'  he  Bays: 

"The  defendants  in'  thi£  case  would  be  liable 
for  the  abts  y>f  their  servants  or  workmen  if 
tlicy  did  condtruet  this  crane  eloeter  to  the 
track  than  the  order  of  the  J^ardof  Railway 
Commissioners  provided."  ■■    .•  i- 

"It  may  perhaps  be  assumed  that  the  oi^er 
was  pasked  for  tiie  protection  ctf  railway  em- 
{jlbyees '  in'  the  position  of  the  plaintiff> 
though,  df  cotiff^,  tittlesa  this-  were  bo,  he 
cbtild  adVuiK^e  ho  claim  founded  Upoa  it. 
The'  jtfdge, '  howeveri  did  not  inttmct  the 
jui'y  that  they  muBt  not  only  fitfd  a'  breach 
of  the  statutory  dtity,  but  also  that'thiir  was 
the  cause  of  the  accident. 

The  failure  to  give  such  a  necessary  In- 
st i^uction  was  th^main  reason  why  the  Privy 
Council  directed  a  new  trial'  in  the  ease  of 
Grank  Trunk  H.  Oo.  v.  McAlpine  [1«18]  A. 
C.  (Eng.)  898,  Ann.  Cas.  1914A  582.  At 
page  846  the  judgment  reads : 

"Where  a  statutory  duty  is  imposed'  upon 
a  railway  compiEiny  in  the  nature  of  a  dnty 
to  take  pi^autions' for  the  safety  of  persons 
lawfully  travelling  in  its  carriages,  crossing 
its  liiie,  or  frequenting  its  prefltaides,  they  will 
be  responsible '  in  damages  to  a  member  of 
any  one  of  these  classes  who  \b  injured  by 
their  negligent  omission  to  disebarge,  or  se- 
c'ure  the  discharge  of,  that  dnty  properly,  bnt 
tlie'injuiy  must'  be  caused  by  the  negligence 
of  the  company  or  ltd  servants.    ... 

"In  the  last  passage  quoted  from  the  charge 
of  the  learned  judge  [286}  in  the  present 
case,  he  did  not  point  out  to  the  jury  that  it 
was  necessary,  in  order  that  the  plaintiff 
should  recover,  that  thie  omission  to  •  whistle 
or  to  give  the  warning,  or  both  combined,  and 
not  the  folly  a,nd  recklessness  of  the  plaitrtiff 
himself,  caused  the  accident.  For  all  that 
appears,  the  omission  to  whistle  might  not 
have  Contrlbnted  in  any  way  to  the  happening 
of  the  accident.  The  jury,  instructed  as  they 
were,  may  well  have  been  under  the  impres- 
6i6n  that  the  two  alleged  breaches  by  the 
company  of  its  statutory  duties — th«  two 
faults  of  Which  the  jury  found  them  guilty — 
rendered  them  liable  whether  or  •  not  those 
f knits  caused. to  any  extent  the  injury  to  tim 
plaintiff  or  the  contrary. 

'**The8e  are,  in  the' main,  the  reasons  which 
led  their  Lordships  to  the  conclusion  that  a 
new  trial  should  be  directed." 
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In  preciaely  tl^e  same  wi^y  in  the  present 
ca9e  the  jury,  instructed  aa  they  were,  may 
have  conclu4ed  that  the  breach  by  the  defend- 
ants of  the  order  of  the  Board  of  Railway 
Commissioners,  of  the  20th  Npvember^  1908, 
rendered  them  liable .  whether  this  fault 
caused  the  injury  to  the  plaintiff  or  thjC  con- 
trary. . 

Though,  for  thesfe  reasons,  I  am.  of  opinion 
that  there  was  misdirection  ol  the  jury,  yet 
as  the  appellant  has  not  raised  the  point  1 
do  not  think  this  court  should  send,  the  action 
for  a  new  trial  on  this  grounds  The  respond- 
ent .ought  to  have  had  an  opportunity  to 
argue  that  th^  verdict  shews,  .as  perhaps  it 
does,  thai  the  jury  were  not  misled  by  the 
misdirection  and  that  no  substantial  injus- 
tice has  been  caused  thereby. 

Though  I  ^d  much. that  is  unsatisfactory 
about,  the. conduct  of  this.itrial  and  its  re- 
mits, I  cannot  say  that  there  is,  suifieient 
gtound  lor  setting  aside  the  judgment.  I 
have  not  come  to  this  conclusion  without 
much  heaitation,  and  I  think  it  would  he 
unfortunate  if  the  case  were  to  be  regarded 
as. any  precedent  for  awarding  such  enormous 
damages  in  similar  actions  in^t^e  future,    . 

ImNoroN,  J.-r-This  is  an  appeal  on  the 
ground  ol  excessive  damages.  There  is  nqth- 
ing  else  put  forward  [287]  to  support, it 
except  the  untenable  objection  to  evidence  ad;- 
mitted  to  shew  how.  much  an  annuii^  might 
be  .purchased  lor.  This  practice  of  using 
such  evidenee  to  help  a  jury  in  .ai;riving  at 
a  reasonable  estimate  has  been  Jn  dai)y  usfe 
lor  many  years  in  our  courts.    . 

The  objection  that  because  a  man  called  to 
testify  what. his  company  h^ld  to  he  the  mai?- 
ket  price  could  not  vouch  for  rthi$  accuracy 
ol  the  tables  upon  which  it  and  such  lifie 
tiompanies  proceed,  therefore  the  evidence  ,was 
iuadmi^aible,  seems  to  me  as  uif sound. as  U 
would  be  to  object  to  the  evidence  of  actua- 
ries resting  their  estimate  upon  thq,  basis  of 
the  "Carlisle  Tahlpp,"  for  example,  hecaiisp 
none  of  them  can  vouch  personally  for  the 
accurac^y  of  the  figures  upon  which  such 
tables  rest.  The  truth  is  tiie  evidence  which 
was  adduced  was.  ol  little  value  and  made 
nothing  ol  by  the  learned,  trial  judge  or  the 
jury  so  far  as  we  oan  se<^,  but  that  is  quite 
another  thing  and  furnishes  no  ground  lor 
settii^  aside  the  trial,  which  seems,  .to  have 
been  eminently  fair. 

It  is  impossible  to  say.  there  was  a  miscar- 
riage ol  justice  by  reason  of  anything  con- 
nected therewith. 

To  come  to  the  real  ground  ol  appi^al  rest- 
ing upon  excessive  damagea  it. may  be  admit- 
ted the  damages  are  large  and  ppssibly  larger 
than  we  as  a  jury  would  have  assessed* 

But  can  we  say  they,  are  such  as  to  demon- 
strate that  the  .jury  must  necessarily  have 


proceeded  upon  an  erroneous  ba^is  or  been 
moved  by  some  indirect  motives  in  arriving 
thereat? 

The  almost  unjiform.  course  of  this  court 
has  been  to  ^refuse  to  interfere  with  the  mere 
assessment  p|  1288]  damages  when  main- 
tained by  .th^  local  pourt  ^having  usually  an 
immense  .  advant^age  over  us  in  the  way  ol 
fairly  appreciatii^  the  danu^es  which  uui^^t 
be  measured  in  light  of  many  loc^l  condi- 
tions. 

But  I  must  respectfully  decline  to  accept 
the  suggestion  of  counsel  lor  appellant,  and 
apparently  some  ol  the  judges  heloW,  thai 
the  .possibilities  ol  a. permanent  investment 
.producing  eight  per  cent,  per  annum  lorms  a 
proper  basis  ol  estimating  the  value  of  tliis 
verdict  ^  sin^ply  ]i>^cauBe  that  may  be  «^  lair 
rate  ol  interest  at  the  present  moment. 

We  all  kno^,  il  we  can  recall  the  economic 
history  ol  other,  provinceiB^  that  this  will  not 
continue.  And  some  other  .arguments  put  lor- 
ward,  by  counsel  and  in  a  measure  counte- 
nanced .in  the  court  ol  appeal  seem  to  me 
untenable. 

It  seems,  lor  example,  assumed,  as  matter 
ol  course,  that  the.e/^rnings  ol  the  respondent 
at  the  time  of  the.  accident  ,pust  be  'taken  asi 
basis. lor  Ule.  The^  are  properly  tak«n  in 
ordijiary  caj^es.  as., basis  o^  estimating  pecun- 
i^^^ry  Ipas .  of  a  temporary  character.  But  ip 
the  <?ftse  pi  a  young  man  only  ^  thirty-two 
years  ol  fge,  when  probably  earnings  would 
increase,  being  disabled  lor  lile,  there  in  no 
rule  of  law  preventing.  tj»e  jury  Ironi  contem- 
plating the  po08ibilit|es  ol  the  luture  in  that 
regard.  .     . 

Again^  it  was  even  suggest^  that  tlie  pain 
and  suffering  ol  him  injured  could  not  enter 
into  the  basis  ol  the  estimate  ial  compensa- 
tion. I  dissent  entirely  Irom  any  such  propo- 
sition. Physical  and  mental  pain  and  suffer- 
ing .  have  always,  by  law,  entered  into  the 
bajsis  ol  such  estimates,  and  when  these  must 
endure  lor  a  lifetime,  or  the  victim  be  re- 
duced to  the  deplorable  condition  ol  the  re- 
spondent, it  is  hard  to  place  [^9]  the  limit 
of  an  adequate  compensation  therefor.  And 
the  possible  need,  pf  attendance  to  help  and 
comfort  him  in  decay  may  also  be  considered. 

It  is  quite  true  that  in  caaes  resting  upon 
the  ** Fatal,  Accidents  Act,"  pain  and  suffering 
are  excluded .  from  the  basis  of  the  estimate 
lor  damages.  In  such  cases  the  estimate 
must  be  confined  to  the  mere  monetary  con- 
siderations bearing  upon  the  case  ol  survivors 
who  have  suffered  in  a  monetary  sense  as 
well  4^  9therwis^  by  the  death  ol  him  upon 
whom  they  were  dependent  lor  the  depriva- 
tion ol  what  they  might  reasonaibly  have 
hoped  to  enjoy. 

No  such   rule  obtains  in  the  case  ol  him 
suffering    and   .suing    for    such  .damages 
cause4  thereby.  .       , 
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We  may  yet  li^Mt'dr^ed  that  a  man  re- 
duced to  the  impotent  condition  in  which  re- 
spondent, a  youne  ,man  with  the  prospects 
before  him  of  ff^lVta^tig  his  earnings  and 
savings  and  thereby  adding  to  the  comfort 
of  his  life  and  enjoyment  thereof,  when  so 
reduced  ought  to  be  treated  as  a  helpless 
creature  who  can  enjoy  life  no  longer  and 
hence  ^might  atf  ^«iBN\be  kept,,  •r  k^ep  Jiiniself 
in  some  asylum  or  house  of  refuge  for  a  few 
cents  a  day,  and  thereby  ameliorate  tlie  sad 
condition*  of  the  un/^tftntfate  offfen^ier''' in  the 
like  position  the  appellant  is  iioW  in. 

I  prefer  re0tlng  as  usual  upon  the  broad 
common:  sense  of.  An  intelligent  jury  as  being 
more  likely  to  fix. Justly. the  amount  which 
the  wrongdoer  should'  pay  than  to  look  for 
justice  in  lAnythiiif^ 'which  might  be  ddter- 
ifitned'ia  ar-\ery  logi^l-way  «lthier<.tkii8  or 
otherwise.  •  '  ' 

The  appeal  dhoul'd  be  dTsmissed  with  costa. 

[290)  BirFF,  X;  i'disk&nting) ^-^With  respect 
I  am  unabl^  to  concur  in  disniissing  the  ap- 
peal. While  the  charge  of  tlie  learned  trial 
judge  ia  not  in.  itny  way. open  to  exception  I 
have  been  unablo  to  satiny  myself^  alter  con- 
sidering the  whole  of  the  eFidence^  that  a  jur^^ 
appreciaflkfg  the  evidence  and  making  due  al- 
lowance for  the  risk  6f  actiident  (negligence 
apart),  in  a  hazardous  pursuit,  would  hare 
given  the  verdict  now  before  us. 

There  is,  of  course,  no  difference  of  opinion 
as  regards  the  principle;  which  is  well  set- 
tled. The  jEaots  are  carefully  considered  in 
the  judgment  of  Mr.  Justice  Beck  and  it  is 
unnecessary  to  repeat  what  he  has  said. 

I  think  there  shouM^'be  a  nefw  trial. 

•AxoMX,  J. — Having  regard  to  all  the  cir- 
cumstances of  this  case — the  plaintiff's  earn- 
ing capacity  prior  to  his  injury,  his  compara- 
tive youth,  the  pain  and  auffering  to  which 
he  was  subjected,'  his  probable  total  incapac- 
ity for  work  in  the  future,  and  the  inconven- 
ii>ncey  disoomlort  and  unhappinees  whieh  his 
eonditioD'  is  likely  to  entail  during .  the  rest 
•of  his  life — ^it  ia,  in  my  opinion,  not  possible 
to  say  that  the  verdict  in  this .  case  is  so 
excessive  that- it-  is  apparent  that  the  jury 
MUJBt '  have  beeU'  influenced  by  view's  and  con- 
siderations to  which  they  should  not  have 
given'  effect;  Johnston  v.  €rreat  Western  R. 
eoi  fl904]  2  K.  B;  (Eng.)  260;  Cox  v.  Eng- 
Hah,  etc.  Bank  [1005]  A.  C.  (Eng.)  168.  If 
the  only  element  oi  damage  were  the  plain - 
tiif*s  adtual  pecuniary  loss,  it  might  be  ar- 
gued with  great  force  that  an-att«mpt>  had 
been  made  to  award  hijn  full  and  [291]  com- 
plete eompensation :  and  when  the  loss  to  be 
ooiitipensated  for  has  a  money  value  capable 
of  preeise  ascertainment  there  is  no  good  rea- 
non  why  that  should  not  be  done.  But  with 
nueh   other   elements   of   damage,   as   1   have 
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indicated,,  present,  which  must  be  take^n  into 
aoGouttt,  while  tlie  jury  should  not.  attempt 
to  give  full  compensation,  it  is  ahnost  inipps- 
aible.to  say  that  an  amount  awarded  short 
of  what  would  distinctly  shock  the  conscience, 
it  so  great  that  a  u^w  trial  should  be  order^ 
purely  oq  the  ground  of  its  exxu^ss. 

The  admi^ion  of  evidence  as  to  the  expec- 
tation of  life  of  a  person  of  the  plaintiff's 
age  and  as  to  the  cost  of  an  annuity  equal 
to  his  income  is  made  a  ground  of  appeal. 
The  objection  is  based  on  the  alleged  lack  of 
qualification  of  a  witness  who  gave  this  evi- 
dence and  the  misleading  characicr  of  the 
evidence  itself. 

Standard  mortuary  "tables  shewing  the  ex- 
pectancy of  lif^  and  the  cost  of  an  aniUiity 
at  given  afges  are  adtoii^sible  in  evidence; 
Bowley  V.  tjondoYi,  etc.  R.  Co.' Li  R.  8  Exch. 
(Eng.)  221;  Vicksburg,  etc.  R.  Co.  v.  Tut- 
nam,  118  U.  S.  545,  7  S.  Ct.  1,'  30  tT.'S.  (t. 
ed.)  257.  The  appreciation '  of  the  value  to 
be  put  lipon  such  tables  in  any  particular 
case  may  always  be  affected  by  appropriate 
cross-examination  and  by  directing  the  atten- 
tion of  the  jury,  by  other  relevant  evidence 
and  by'  argument,  to  considerations  eAlcU- 
lated'to  lead  to  the  conclusion  that  the  plain- 
tiff's expectation  of  life  should  be  regarded 
as  less  thali  the  average  and  that  his  con- 
tinued receipt  during  the  full  period'  of  Ms 
expectation  cd  life  of  the  income  which'  he 
enjoyed  when  injured  was  subject  to  many 
eontingefacies. 

If  a  witness  called  can  verify  a  moTtnary 
table  produced  [292]  in  evidence  as  one  in 
actual  use  by  a  company  dealing  in  that  class 
of  buBineaa  I  40  not  understand  it  to  bo  the 
law  that  he  must  possess  knowledge  sufficient 
to  enable  him  to  explain 'the  bftsis  on.  which 
the  table  was  prepared  or  to  give  an  opinion 
worth  something  as  to  its  reliability  or  cor- 
rectness in  order  to  xenddr  his  evidence,  quan- 
tum valeatf  admissible.  Xo  doubt  such  tables 
are  not  conelnsive  and  the  jury  should  be 
warned  to  take  into  account*  the  oontingeoeies 
to  which  the  continued  receipt  of  his  income 
by  the  plaintiff  would  have  been  subject  had 
he  not  met  with  the  injury  for  which  he  sues. 
In  the  present  case  those  contingencies  were 
called  to  the  attention  of  the  jury  by  the 
learned  trial  judge  by  reading  a  passage  from 
a  judgment  in  which  they  were  referred  to. 
He  was  not  asked  further  to  emphasize  them 
or  specially  to  warn  the  jury  against  attach- 
ing too  much  weight  to  the  evidence  now 
objected  to.  No  doubt  its  value  had  been 
fully  discussed  by  counsel  for  the  defendant 
in  his  address.  No  objection  was  taken  either 
■at  the  trial,  in  the  notice  of  appeal  to  the 
Appellate  Division,  or  in  the  appellant's  fac- 
tum: in  this  court  to  the  accuracy  ot  suffi- 
ciency of  the  charge  itself.  At  bar '  counsel 
suggested    non-direction    only;    Cteveling    v. 
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Canadian  Bridge  Co.  61  Can.  Sup.  Ct.  216. 
Hisdu^ectioli  upon  any  aspect  of  the  oaso  was 
not  even'  hinted  at. 

The  verdict  ia,  no  doubt,  large,  btft  a  case 
has  not  been' made  for  iuterfei'ing  with  it  or 
iot  ordering' a  nefw  aa^eesment  of*  damages, 
which,  if  an  experience  hot  uncommon  should 
be  repeated',  miglit  not  result  favoutablj^  to 
the  defendants. 

The  appeal  fails  and  should  be  dismissed 
with  costs. 

[2d3l  BrOdeub,  J, — The  only  question  in 
Uiis  case  is  whether  a  hew  trial  shoulcL  be 
granted  because  the  aniount  granted  by.  the 
jury  for  damages  is  es^cessive. 

It  is  a  ra,ilway  accident.  ..The  plaintiff  (re- 
spoi^d^ntjl  was^a  locomotive  ei^gineer,^, an  em- 
ployee of  th«  appellant  company..  He  seems 
to  have. been  .incapacitated  for  life,  ^^e  was 
earning  a,,8iii^  of  about  $2,100  a  year.  There 
was  not  .mu,9h  evideuce.  given  as  to  the  dam- 
ages, which  s.l),oUld  be  granied  and  the  verdict 
was. for  ihe  aum  pf  $27,000. 

I  am  inclined  to  think  that  the  amount  is 
.ej^ce^siye,  and  if  I  had  b^n  on  the  jury  I 
wpuld  certainly  not  have  given  so  large  a 
sum.  But  the  charge;  to  the  jury  ,aeemfl  to 
have,  been  £air  and  it  was  for.  them,  to  dec|<^e 
.  as  Vx  the  amount. 
,  I  am  sor.ry  tliat  we  have  to  accept  their 
verdict.-  It  is  to  be  expected  that  somf(.4ay 
legislation  will  be  passed  in  the  provinces, 
wh^r^  it  does  not  exist,  now,  by  wt^ictt  those 
verdicts,  could  be.  reduced  by.  tl^e  oourta.of 
appeal. '     j    •_  -  •  .    » • 

In  the  circumstances,  I  eai^noi  do  otherwise 
than  to  disanisft  the  appeal. 

Appeal  dismissed  with  costB. 


HOTB. 

•    .       *  •'.        '  -' 

The  reported  case  suBtains  a. verdict  award- 
ing' $27,000  damages  for  personal'  injuries 
whereby  the  plaintiff,  a  railroad  engineer 
thirty-two  years  old^  earning:  $2^00  a  year, 
was  totally  incapaoitated-  from  labor  for  life. 
The  several  judges,  concurring  in  the  decisudn 
refer  to  the  damages  aa  ''toa  large,"  and  -'pos- 
sibly larger  than  we  as  a  jury  would  ha^e 
assessed;*'  but  lay  down  the  nrle  that  au  ap- 
pellate oourt  should  not  interfere  with  the 
amount -ol  the  dama^^  awarded  unless"  the 
danittgediare  manifestly  so  unreasonable  that 
•nobody  of  twelve  men  could  have  honestly 
given  8(uch<  a*  mim/*  The  cases  discussing 
what  is  an  excessive  verdict  in  an  action  for 
personal  iRJuries  not*  resulting  in  death  are 
reviewed' 'Ir  detail  in  ihe  notes  to  Cleteland, 
etc.  R.  OfK  V.  Hadley,  16  Ann.  Gas^'  1  and 
Ruck  v:  •  Milwaulc^  Brewery  Co.  Ann.  €as. 
191SA  1356. 
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.  ^elf-defemae,  —  Bnt^^.to  Retreat  —  Per- 
son. Assaultecl  in.  Kis  Dwetlinc^ 

The  owner  of  a  dwell itig  attacked  there- 
in is  not  bound'  to  "flee,  but  may  stand  his 
j^round  and  kill  his  iLssaflStnt;  thia  being  the 
iu!e  both  at  common  law  and  vnder  PcDti 
Law<  <Consoli  Lawa^  d  40)    §  1055. 

[gee  note. at  end  of  this  easej   ... 

Cvlminal   I«aw  >— .  I^vAew  ^-^  Neoaesitj 
of  Exception. 

.  Code,C.r.:?Joc.  §  o2^,  dieclares  that,  in  caM 
of  a  death  sentence,  the  Court  of  Appeals 
may  order  a  new  trial,  if  justice  requires  it, 
though  no  exception  was  taken.  No  excep- 
tion was  reserved  io  an  instinction  chargiag 
that  accUsM,  whose  assailant  attacked  him 
in  his  dwelling  kous^,  shotild  ha^e  retreated. 
Accused  claimed  self '-defense/  and  admitted, 
on  cross-examination,  that  if  he  had  fled  from 
his  house  he  would  have  been  safe.  Held, 
.t|iat  a  conviction  of,, murder  ip  the  first  de- 
gree .must  be  rey^rsedL  though  no  exception 
was  reserved  to'  the*  instruction,  foj  it  de- 
prived accused  of  all  benefits  of  his  plea  of 
self-defense. 

Ap{>eal  from  Trial  Term  of  Supreme  Court, 
-Rockland  ^eiihty."       • 

r  * 

Criminal  action.  •  Newton  Tomlina  convict- 
ed of  murder  in  first  degree  and  appeals. 
The  facts   are   stated-  in  the  opinion*     B£- 

TESSHDi 

»  I  *  I     •     I  '       «  I  '  II* 

-  >'F¥a'nk  Comekky  for  appellant. 

Thomas  CrDjTtdMtforreepoiKlent.- 

-  [241  ]  C^kBnoEO,  Jr^The  defendant  shot  and 
killed  his  eon^  a  young  man  of-  twenty -two 
The  shooting,  took  plaee.on  August  26»  1913, 
in  ihe  little  cottage  in  Stony  Poist  where  the 
non  had  been  born  aad  reared.  On  the  trial, 
the  father  maintained  thiLt  he  had  acted  with- 
"out  prenl^ditatioz^  wheh  blinded  by  paasioD 
because  of  blows  and  insulta.  He  maintained 
aiso  that  he  had  acted  justifiably,  in  lawful 
self-defense.  It  will  not  be  helpful  to  state 
the  details  of  the;  tragedy.-  It  is  enough  to 
say  that  the  verdict  of  murder  in  the  first 
d^roe.is  sustained  by  ample  proofs  We  have, 
therefOtfe,  only  to  inquire  whether  there  was 
•material  error  -in;  the  court's  statement  of  the 
law.  Ilic  jury  were  properly  instructed  that 
homicide  in  selfnief cnse  is  not  justifiable  on* 
less  there  is  Teasonable : ground  to.  apprehend 
a-doAign  on  the 'part  ol  the  peraon  shun  to 
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commit  'a  Ulimj,  or  ta  do'  some  great  per*' 
Bonal  injoiy  to  the  Blayer^  and  unlesa.alfto 
there  is  reatODable|^buiid'E242}  to  appreliend 
that  the  danger  ie  unminent.  These  instruo^ 
tions  were  ooapled^  however,  ytiittk.  a  statement 
that  it.  was  the  defendaiit's  duty,  if  possible* 
to  retreat'  and  esctfpe.  ^*A  man/'  said  the 
courts  '^aa  no  right  to  resort  to  force  and 
Tioienoe  against  anothery  eren  where  the  dan- 
ger is  imminent,  even  where  he  has  reason- 
able cause'  to  believe  that  he  is  in  danger, 
unless  he  faas'So  neasonably  safe  means  of 
escape  iLnd  retreat.  -Before  a  man  can  ^ise. 
force  and  vieletace  under  the  law  for  his  own 
protection,  the  danger* must  be  imminent;  he 
must  have:  reasonable<  oause  for-  believang  that 
the  danger  eisists^  •  «id  then  he .  must  be  so 
situated,  he  must  be  in  sueh  a  position,  that 
he  cannot  safely  retreat;  That  is  the  law,. 
gentlemen.  We  may  not  feel  always  like  r^ 
treating  4n'the  face  of  aa  attack;  it  nay  not 
seem  manly  to  us,  but  it  is  the  law  that  if 
a  man  can  safely  retreat,  and  thereby  escape 
a  conflict  with  anotiier,^fi'e  must  do  so,  even 
tho.ugh  i^may  ,no^  seem  dignified  ^nd  mfnly. 
T[q  JMJ^tiiy  ft  is,  iefendantj:  applying  the  jaw 
to  this  case,  in  shooting  his  son^.  <u:  shoqijrng 
at  him,  or  using  any  force  against  him,  he 
must  have  had  reasonable  cause  for  .heli^ving^ 
not  that  the  boy  some'  tame-  in  :the  luiitre 
might  do  something  against  him,  butf  he  must 
have  had  reasonable  cause  for  believing. that 
the  boy  >  right  then,  when  he  eame  down  those 
stairs  and  landed  on" the  kitchen' floor,i  was 
about  to  attack  him.  Even  then,  he  would 
have  had  no  right  to  use  a  weapon,  or  any 
other  force,  if  Ikt  *  CoAtd  »ha^e  gotten  away 
from  danger. by  retreating,  if  he  could  have 
gotten  off'  the  porch,  and'  gdiie  across  the  lot, 
and  doi^n  the  toad,  or  aroiind  the  house,  or 
anywhere,  lo  a  place  of  safety,  tl&en  the'  Uw 
says  that  lie  BhouTd  ha^e  done  so,  and  that 
he  had  no  tight  to'  use  the  weapon  agaihst 
his  son^  unless  all  reasonable  means  of  te- 
treating  were  cut  off,  and  the  boy 'was  tkreaV- 
ening  him  with  bodily  injury,  or  putting  his 
life  in  danger."  *       '      •-     •     > 

We  think  that  thestf  instructions  are  enro- 
neous'S's  [243]  applied  to  the  case  at  bar. 
The  '  hbmlclde  deeurred  in  the  *  defsndaat'4 
dwelling. '  It  is  not  now,  and  n^ver  has  been 
th^  la#  that  a  man  aseailed  in  his  "own 
dwelling;  is  bound  to  retreat.  If  assailed 
there,  he  may  stalnd  his  "ground,  and  resist 
the  attack. '  He  16  under  n^  duty  to  take  to 
the'  fi<nds  and  the  highways,  a  lugutive  from 
his  owif  home.  More  than  two  huntired  years 
ago- it  was  siiid  by  Lbrd  Chief  Jvfttiee  Hale 
<1  Hale's  l^leas  of  th6  Grown,- 486)  :  In  case 
a  man  is  assailed  in  his  own  house,  he  "need 
not  fly  as  far  as  he*  dan,  as  in  other  oases 
of  wf  defendelido,  for  he.  hath  thd  protection 
of  his  house  to  extnse  him  •  f rom-  flying,  for 
that  would  be  to  givte  up*  the  possession  of 


his,;  house  :.to  his  adversary,  by  kis  flight..' 
Flight  is  for  sanctuary  and  abelterr  and'  sheN 
ter^  if  not  sanctuary,  ie  in  the  home.  That 
there  is,  in  such  a  aitiuationy  no  duty  to  jut-^ 
treat  is,  we .  think,  the  settled  >  law  ,  in-  the 
United  iStatee  as  in-  England.  It  w^m  so  held 
by  ,the  United  States  .;StH>i'9iB«  Cpurt  in 
Beard  v,  U.  S.  1&8  U.  Si  560,  l^  S.  Ct.  962, 
39  U.: 8.  (L«  ed.)  1086..  In  that. ease  th^re 
Was  a  full  review  of  the  authprities,  and  the 
rule :  was  held  to  «xtend  not  merely  to  one's 
house  but  aisato  the.surraunding  grounds^ 
TJut  ease  has  boea.  followed  by  .  the  «•  same 
court  in  later  decisioois.  (Alberty  v,  U.  S* 
162.  U.  S.  <K99, 16  6.  Ct.  864,  40  U.  S.  (L.  ed.) 
lOol;  Rofwe  V.  U.  S.  164  U.  S.  ^46,'5j^7,  17 
S.  Ct.  172,41  U.  S.  (L.  ed.).  647^)  The,same 
rule  is  enforced  in  Michigan  (Pond  v.  .People^ 
8  Mich.  160;  People  v.  Keuhn,  93  Miclk.  619, 
63.  Nv  W.  721);  in  New  Jersey  (State  y, 
ZeUers,  7  N.  J.  L.  .220) ;  in  Vermont  (State 
V.  Patterson,  43  Vt  308^  12  Am.  K<^.  200) ; 
in  Wisconsin  (SUte  v.  Martin,  30  Wis.  216, 
11  Am^  Rep.  667);  in  Alabama  (Gre^n  r. 
State,. 96  AJtt.  29,  11  So.  478)}  in  Georgia 
(Uaynes  V.  State,  17  Ga.  4M)',  in  Florida 
( Wilson.  V.  State,  30  Fla.  234,  11  So,  5aQ,  17 
L.RiA.  664);  in  Ohis  (State  v.  PeacDck,.,40 
Okio  St  333) ;  in  North  GaroAina  (StaU  v. 
Taylor,.  82  N.  0.-654);  and  in>  -  other  .juris-v 
dictions*  '  It  is  also  atated  as  undoubted'  law 
ia  all  the  leading  treatieea.^  'Uv  Wharton 
C^im.  Law,  see.  633;  1  Bishop:  Crim..  .X>aw» 
Bees«.858,  869;  3  RuBseli  on  .Grimes '207i.  213;! 
2  Sast  Pleas  ol  the.  Grown •.37i(;  Fpstec'A 
crown  Gaaes,'  0.  3,  .p.  2734)  ..The  rule  is'ths 
saifle  whether  the  attaek  pfooeedftifrora  seme 
other-  occupant'  or  I244J'  .fkrom  an  intffuderr 
It  was  so  adjudged  in  Jopes.v.-  State»:76  AIsh 
8, 14w  t<iW%,'Mt  was.thern  ijoquir^d,  ^*shonld 
one  retreat  from  his :  own  housei  when  aa^ 
sailed  by  a  partner  or'>co*tetiaJit;.any  more 
than  whea  assailed  by  a  sti^nger  who  ia  law-, 
fully  upon-  the  premisesi  Whither  shatt-  his 
liee,  andhow  fary'imd  wJien  may: he  be  per- 
mitted to  return r  We  think: that  the  eon- 
elusion'  there  •  reached  is  -unstained  by  :  prin- 
ciple, and  we  have  not  been  referred  ,to  any 
dedsiott  t6  the  contrary.  •.  The  diitkf  to  retreat, 
as  defined  in.  the  charge  of  the>  trial  ju^e» 
is  one-  appiieable  to  oases  of  sudden  affray  or 
chano0  nitdkey,'  to*  use  the  language  pf  the 
early  bookSb^  (Blackstone  Qotan  bk.  IV,  chj, 
XIV;  East.  Pleas  of  the  Crown,  si4>ra;  Ru9r 
sell  on' Crimes,  supra;:  People  v.  Fiori,  121 
App.  Div.  174,  188,  108  ^.  Y.  Supp.  416.  \  We 
think  thai  if  the  situation  justified  the  de- 
fendant as  a  reasonable  man  in. believing,  that 
he  was  about. to ;be  murderously  attacked,  he 
had  the  right  to  stand  his  ground.*  ^ 

The  case4  in  this  court  relied,  on  by  (sounsel 
lor  the  Peddle  hold  nothing  to  the  contrary. 
People  V.  Sulli^^n,  7  N.  Y.  396,  ia  referred  to 
as  a  case  where  the  homicide  was  in.  the  der 
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fendaiit's  dwelling.  TIic  murdered  man  and 
the  defendant  lived  in  a  boarding  Ikouse. 
Their  rooms  were  on  different  floor*.  The 
affray  started  in  the  defendant's  room.  The 
two  men  separated,  and  the  defendant's  victim 
went  down  stairs.  At  the  foot  of  the  stairs 
he  turned  and  went  back.  The  defendant, 
instead  of  taking  shelter  in  hla  own  room^ 
remained  on  the  landing  of  the  stairway. 
The  fight  was  renewed,  and  the  murder  fol« 
lowed.  It  was  with  reference  to  that  situa- 
tien  that  the  court  said  that-  the  defendant 
was  under  a  duty  to  aToid  the  encounter. 
He  hiad  only  to  enter  hi^  own  room  and'  he 
would  have  been  safe.  The  court  did  not  libld 
tliat  it  was  his  duty  to  abandon  his  home  'and 
take  refuge  in  the  streets.  Its  brief  opinion, 
little  more  than  a  summary  statement  of  its 
conclusion,  betrays  no  purpose  to  lay  douii  a 
rUl^  BO  far  in  conflict  with  precedent i  Other 
[246]  caaes,  such  as  People  v.  Kennedy,  153 
N.  Y.  346,  54  N.  E:  51,  70  Am.  St.  Rep.  667 ; 
People  V.  Constantino,  163  N.  Y.  24,  47  X.  B. 
37;  People  v.  Johnson,  139  N.  Y.  868^  34  N. 
E.  920,  and  People  ▼.  Carlton,  lid  N.  Y.  618, 
22  X.  E.-257,  are  instances ' either  of  sudden 
broils  in  |>ublie  places  or  of  the  voluntary 
renewal  of  a  quarrel  which  '  had  once '  sub- 
sid6d:  'A  mav  who  is  himself  the  aggressor 
or  who  neMlessly  resumes  the  figlit,  gains  no 
immunity  because  he  'kills  In  his  bwndwtell- 
Ing.  General  statemetits  to  the  eff^t  that 
one  who  is  attacked  shouM  withdrai^,  miiat 
be  read  In- the  light  of  the  facts  that  led  up 
to' them.  We  thiikk  also  thai' there  is  nothing 
in  the  statutes'  of  this-  stute  that  enlargee  in 
such:  conditions'  the  duly  to  retrieat.  I^ha 
prescAt  statute'  (Peiial  Law,  section  1066)  is 
a  re-^naotment  •  of  the  Penal  Code  <sectioBi 
205)  and' this  in  turn  was  a  re^ej^aetment  iH 
substance,  though  not  in  form,  of  theReviaed 
Statu  tea  (2  R.  B.  030,  section  3).  The  notes 
of  the  revisers  state  •  that  the  revision  .was 
hitended  to  be  declaratory  of  the  ;  law  as 
stated  by^  most  of  the  writers  on  the  subject 
(citing  Russell  on  Crimes  699,  700^,  and' as 
ctsta'^IisHed  by  decision  tn  Massachusetts  and 
New  Jersey.  '       ■ 

'The  portidfts  of  the  charge,  which  we  tbus 
hold  to  be  erroneous,  were  not  excepted  to 
by  the' defendant's  oomtscl;  and  the  question 
remains  whether  the  erronebus  statement  of 
the  duty  to  retreat  requires  us  to  reyerse  in 
the '  absence  of '  an  exception  ( Code  Crira. 
Proc.  section  626).  Tbe  defendant  admitted, 
oii'  crosfl-oxamination,  that  it  wai  possible  for 
him  to  mti  away  from  the  house,  and'  escape 
the  danger.  The  charge  that  it  waa  his  doty 
to  escape,  if  he  eould,  was,  therefore,  equiva- 
lent to  an  instruction- to  the  jury  that  tite 
defi^ndant  had  failed  to  justify  the  homicide 
on  the  ground  of  self-defense,  it  was  thus 
a  direction  to  And  the  defendant  guilty,  at 
least  of'  some  degree  of  drime.      (People  v. 


Walker,  198  N.  Y.  329,  384,  91  K.  £.  806.) 
The  situation  is  tbe  same  in  effect  as  if  the 
issue  of  self-defense  had  not  boea  sulmitted 
to  the  jury  at  all;  •  It  waa  submitted  in  foim, 
but  not  in<  [^4d]  substance,  for  the  submis- 
sion was  coupled  with  instructions  that  pre- 
dettTmined  the  answer.  It  is  the  defendant's 
right  to  have  the  question  ol  uia  gtuH  deter- 
mined by  the  verdict  of  a  jury  rather  thin 
by  the  judgment  of  this  court;  mnd  whatever 
our  own  opinion  -of*  his  guilt  may  be^  we  can- 
not say,  until  it  has  beoi  passed  upon  by  a 
jury, 'that  justice  has-been  done.  (People  v. 
Jung  Hing)  212  N.  Y.  893,  404,  Ann.  Cas. 
1915D  383,  106  N.  T.  106.) 

The  judgment  of  «envictioii  should  be  re- 
versed, and  a  new  ttial  ordered. 

Wilhird  Bartlett,  Ch.  J.,  Werner,  Hiseock 
and  Hogaa,  JJ.,:  concur;  Collin  and  Cudde- 
back,  JJ.,  dissent. 

Judgment  of  conviction  arevevaedf  -etc. 

HOXIh 

Rli;]it  of  Person  Assaulted  on.  HIa  Owa 
Premises  to  Repel  Attack  witlMat 
Retraatin#. 

« 

IntroduoCory,  916: 

Person  Assanltediit  Uk*  DwelUng,  918. 

Person  Assaulted  ia  His  Place  i«of  Business, 

•   981.  .■•        .   :  '• 

Person   Aasainlted  Ontnde   His   Dwelling  or 
Place  ol  BuBiaesfl,<  9aS. 
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The  earlier  cases  discussing  the  right  of  a 
person  assaulted  pn  his  bwji  preini^es  to  repel 
the  i^ttack, without  retreating  are  reviewed  in 
the  notes  J-o  State  v.  Bennett,  5  Aiin,  (S^. 
997 ;  SUte  v.  Brooic^  15  Ann.  Cas.  49.  and 
State  V.  Sumner,  74  Am.  St.  Rep.  707.  This 
nqte  presents  the  recent  csrcs  on  the  subject. 

Person  AsMtuUed  in  JHfis  DtvelUng. 

It  is  weUt  settled  that  whfore  a  person  is 
aasauited  in  his  own;  dwelling;;  without  aay 
fault  on*  his  part,  he  is  not  required  to  re- 
treat, but  may  stand  his  ground,  and  use  such 
force  as  may  be  reasonably  necessary  (o  repel 
the  aUack.  Hutcherson  v.  State,  165  Ala.  10» 
BO  So.  1027,  li38  Am«  $t4  Rep.  17;.Hutchesoa 
V.  State,  170  Ala<.29,  64  So.  119;  Watts  t. 
State,  177  Ala^  24,  69  So.  270;. State  v.  Bii^ 
somiette,r  83  Conm  261,  76  Atl.  288;  SUte  v. 
Perkins,  88i  Conn.  160,  91  Atl  265,  L.RA. 
1915 A  73;  RusseU  v.  State,  61  Fla..  50,  64 
So.  360.  And  aee  the  reported  case.  See  aI$o 
Com.  V.  Croson,  243  Pa.  St.  19,  89  Atl.  821. 

'*In  effect  the  jury. was  instructed  that  if 
one  is  attacked  unlawfully  in. his  own  dwell- 
ing-house hy  one  who  is  attempting  to  make 


a  forcible  land  unlawful  entry  ■  therein,  lie  is 
not  obliged  to  retreAt,  but  he  may  use 'such 
means  as  are  absolutely  neceseaiy  i(i  prevent 
the  assailanffs  foreible  entry,  even  to  takiug 
life.  It  Is  justriiable  homicide  if  it  appears 
that  the  reftistance  is  neither  greater  in  j^e^ 
gree  nor  eiirlier  in  time  than  is  necessary, 
unTess  the  hduseholder,*  tmder  such  circum" 
standees;  sl^cmld  take  th«  opportunity  of  the 
unlawful  entry  to  kill  the  intruder  to  gratify 
his  hatred,  malice  or  illwill,  wb«n  the  killing 
will  be  least  ■  manslaughter.  <  .  .  An  as- 
saiilt  on  due's  house  can  be  YegaMed  as  an 
assault  ou  thfe  person,  within  the  miming  of 
the  law  With  reference  to  s^!f-defense>  where 
the  purpose  of  the  ilssaUlt  is  an  injury  to  the 
piersou  of  the  occupiAnt  or  members  of  his  fam- 
ily, to  acconyplisK' l^hich  the  assailant  attacks 
the  house  in  order  to  reach  the  inmate.  I»  this 
connection  it  is  said,  and  settled,  that  in  such 
ca»e  the  inmate  need  not  flee  from  his  hoiiso 
in  order  to  escape  injury  by  thfe  assailant,  biit' 
he  may  meet  him  at  the*  threshold,  aud  pre- 
vi*nt  hirt  froni' breaking  in;  by  any  means 
rendered  n^essary  by  the  exigency;  anJj  upon 
the  ftame  grotind  and  rea^oil,  that  bne  may 
defend  himself  frbm  peril  of  life,  or  great 
bodily  h'arm,'  by  means  fatal  tb  ^he  assailant,' 
ff  renflered  Accessary  bv  the  exigency'  of  th^ 
assault."  State  ▼.  Perkins,  «8 'Conn!  360,  91 
Atl:  2<J5,  L.H.A.1915A  73.*  *        • 

Where  a  man  diid  his  wife  are  liviiig  to- 
gether ill  the  sahie  hduse;  the  law  imposes  On 
the  oife  %Ho'iti  fre^  fromlkult  in  >^»ging  on 
an  eiicbifAtieV  no  duty  tb  rfeti^k  frdm^tihe 
<yther.  -Hutchirsoii  v.  State,  165 'Alu.  16,  50 
So.  1027;i3»  Ani.  St.  Rep.  17;  Hutchewim  v. 
State,  170  Ala.  29,  54  So.'  119;  Watt«<  t.  State, 
177  Ala.  24,  59  So.  276.  Ita  Hutthesdn  v. 
StA'te,  no  Altf;  21D.'S4  So.'  Il9;'fhe*<iyurtsaid:- 
*'The  evrdehci!''was  without  dispute  thit  the 
billing  tdok  place  in  the  dwelling  hotiSe  of 
l)6th  defendant  and  deceased.  '  IJefen'dAht  wa^ 
the  Wife  of  the  deceJds'ed,  and  ibfey  Were  living; 
together  in  this  h6hse:  There  must  be  sdm<^ 
where  a  'persdir  may  stop  and  def^iid  hiinserf 
or  herself,  when  they  have  the'Vight'  otherwise 
to  4o  so"  Tjie  fact  that  two  may  live  in*  thb 
same' house,  liave  the  same' dwelling,  or  p'la^e 
of  business  does  hot  take  away  from  either 
in  favor  of  the'  other  the  right  to  stop  there 
and  defend  'hiihrfelf.*'  In  Watts  v.  State, 
177  Ala.  24,  ^  Sd.'  270,  it  was  said:  "fti 
tho  course  of  His  6ra1  charge  the  trial  judge 
instructed  the  jury  that,  before  deferidaiftt* 
could  successfully  plead  and  establish '  self-' 
tief enPc,  it  was  necessary  for  him  to  show 
that  at  tij'e  time  of  the  killing  tliere  Was  no 
convenient  or  reasonable  mode  of  escape  open 
to  hira  by .  retreating  ^nd  declining  combat, 
unless  by  retreating  he  increased  his  danger.' 
Defendant  duly  objected  to  this' part  of  the; 
charge*  the  insistence  being  that  this" princi- 
ple, though  *  ordinarily  applicable,  cannot  he 
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applied  to  a  killing  in  defendant's  own  home. 
The  reason  of  the  rule  is  said  to  be  that  *the 
law  regards  a  man's  house  as  his  castle,  or, 
as  was  anciently  said,  his  tutissimum  refu- 
gi«ni^  and,  having  retired  thus  far,  he  is  not 
compelled  to  yield  further  to  his  assailing 
antagonist.  Wiien  he  has  reached  this  refuge; 
he  may  staiid  at  bay,  and  may  tani  on  and 
kill  his  assailant,  if  this  be  apparently  neces- 
sary to  save  his  own  life;'  nor  is  he  bound 
to<  escape  from  his  house  in  order  to  avoid 
his  assailant.  Jont»  v.  State,  76  Ala.  8,  16. 
.  .  .  Tho  Fdle  is  of  ancient  origin,  and 
indeed  deeply  rooted  in  the  elemental  in- 
stincts of  humanity.  In  its  original  applica- 
tions it  doubtless  had  rn  view  only  attacks 
from  external  aggressors,  but  in  the  case  of- 
Jones  V.  State,  supra^  it  was  held  equally 
applicable  to  partners  and  tenants  in  com- 
mon; the  court  declaring  that  'the  doctrine 
of  retroat,  or  of  declining  combat  by  retreat, 
has  no  application  to  cases  of  this  character. 
Slid  that  the  right  of  self-defense  may  be 
perfect  without  it,  where  one  partner  or  eo- 
tenant  is  adsailed  by  another,  each  beini^ 
equally  entitled  to  the  possession  of  the  house 
or  premises  where  the  attack  is  made.'  The 
reasoning  of  the  court  in  support  of  this  cob'^ 
elusion  is,  ^we  think,  oonvincing.  In  the  re- 
cent case  of  HUteheson  v.  State,  170  Ala^  20, 
94  So,  119,  the  defendant  killed  her  husband 
in-th^^  house  jointly  occupied  by  them  as  & 
dwelling;  and  the  doctrine  of  Jones  v.  State, 
supra,  was  applied.  A  charge  was  there  re- 
quested by  defendant  'that  it  was  not  necee^ 
sary  for  the  defendant  to  retreat^  because  the' 
facts' hi  the 'case  show  that  the  defendant  wvts 
in  her  tywb  castle,'  and'  for  its  refilsat  iMi& 
judf  m^At  of  conviction  wma-  reversed^  »  The 
repeat  of  the  case  shows  only  that  the  at* 
tack  '  and  the  killing  occuWted'ia  ihe  home 
Which  the  defendant  and  t^e  deceased  were 
jtflnily  occupying*.  In  the  present  case  it 
appears  withont  dispute  that  the  house  in 
which  the  killing  Was  done  had  been  occupied 
joihtly  by  defendant  and  deceased  as  their 
common  home,  and  wais  then  so  occupied,  ex*- 
cept  that  about  10  days  previously  deceased 
had'  separated  herself  from  her  busband'and 
children,'  and  was  in  the  exchisive  oecupatiott 
of  bne  of  the  two  rooms  of  the  house.  Had 
th^  evidence  showed  that  defendant  went  into 
thi^S  r^m  and  was  there  atrtacked  hy  his  wife,- 
the  case  might  be '  different,  and  it  may^  be 
that  a  due  regard  for  the  sacrcdness  of  human 
Kfe  Would  require  a  qualification  of  the  prin- 
ciple announced  in  Jone^s  v.  State,  and  Hutohe* 
son  V.  State,  to  the  extent  that  those  occupy- 
ing' separate  rooms  under  a  common  root 
prhoilldbe  held  to  the  duty  of  ret  rawing' each 
tb  Hi*  own-  quartets,  or  at  least  from  the 
other's  quaTtCTR,  rather  than  tO'  stand  •  there 
and  kill,  if  such  retreat  nright  reasonably 
itvoitf  the  necesenty  <>f' killing  and  offer  safety 
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to'  th^  one  assailed.  The  evidence,  however, 
does  not  sfaov  that  defendant  entered  his 
wife's  room,  nor  that  he  was  anywhere  but  in 
hifl  own  room,  when  he  fired  the  shot  that: 
killed  her.  The  rooms  were  adjoining,  .and 
the  door  open  between  themv  and  it  is  at 
least  inferable  from  defendant's  testimony 
that  he  met  the  alleged  assault  standing  in 
his  own  room.  There  is,  therefore,  .no  occa^ 
dion  to  consider  the  exceptional .  case  abovo 
suggested.  It  results  that  the  charge  of  the 
trial  court  on  this  phase  of  the  ciase  wais 
erroneous  in  predicating  the  duty  of  retreat, 
uader  the  circumstances  described  by  d^ 
fendant  in  his  testimony  before  the  jury/* 

Ko  obli^tion  to  retreat  from  an  assault 
on  a  person  in  his  own  house  Arises  from  the 
fact  that  the  assailant  is  in  the  house,  hj. 
invitation.  State  v»  Bissonn^tte,  83  .Conn. 
261,  76.  Atl.  288,  wherein. the  court  said:  "We 
think  that  error  is  well  assigned  upopi 
that  portion  of  the  charge  which .  relateq 
to  the  duty .  of  a  person  assaulted  within 
hia  own  home  to  retreat  before  killing  his  a«i 
apiilant.  The  general  rule  ia  that  where  Qn«»- 
without  fault  himself,  ia  assaulted  in  hfSi 
dwelling-house,  he  need  not  retreat  from  hU 
assailant,  but  may  resist  the  a89«ult  ev^n  U> 
the  tttent  of  taking  the  life  oi  his  adversary 
when  necessary.  It  is  dainied  •  tha;t  there,  ia 
an  exception  to  this  rule,  and  that  when  th^ 
assailant  has  come  into  the  house  by  invit^r 
tion,  express  or  implied,  aa  for  business  pur^ 
poses^  and  while  .there  gets  into  an  alterci^tion 
>^th  the  owner  and  atartii  tiO  asMult  him,  the 
latter  i*  required  to  retreat  reaj»6nabiy.  to 
avoid,  the. conflict.  The  charge  complained  oJ^ 
doas  not  make  this  distinction,  but  gives  th^ 
jury  to  understand  that  in  ^Mty  ca«e  the:  per -; 
son  assailed  in  his  own  house  #hould,  .if  ha 
can  do  s*  without  leaving  his  house» ,  with^-r 
dsaw  somewhat  in  order  tQ. avoid  the  conflict. 
The  evidence  on  both  sides  showed  that  D^m-* 
ery  was  not  in  the  defendant'ft  house  with  any 
respect  for  it  or  its  master. .  He  did  not 
greet  the  defendant  aa  he  entered  it.  He  gave 
directions  with  reject  to  what  should  be, 
done  within  it. .  He,  declared,  himself  to  he  the 
master  of  it*  Ue  then  proceeded  <  .to  latsault 
the  owner  of  It  a«  he  w^ls  seated  in  his  .chair- 
The  defendant  claimed,  that  Demery  .entered 
the  house  wrongfully,  with  the. purpose  to  aR^ 
sault  and 'i: ill  him..  The  cliarge  complained 
of  did  not  sufficiently  meet  this  aspiect  of  the 
oaM..  .!• 

A  person  who  is  entitled  to  remain  jn  a 
certain  part  of  a  building  is  not  excused 
from  retreating  when  assaulted,  elsewhere 
therein.  SUte  v.  Dyer,  147  Jowa  217,  124 
N.  W.  62D,  29  L.R.A.(N.S.).  459.  In  that 
case  the  court  said :  "It  does  not  a4>pear  that 
defendant  waa  on  his  own  premises  when  he 
claims  to  have  been  assaulted  by  the  deceased. 
The  most  that  can  be  said  is  that  he  had  A> 


room  in  the  house  of  the  deceased  which  he 
called  his  ^,wn,  and  that  he  made  his  home 
there.  ..^  Xhe  Alleged  assault  was  not  made 
upon  him  while. he. waa  in  his.  room*  hut  in 
the  dining  room  or  parlor,  of-  the  chouse  be- 
loi^ing  .to.  the  deceased.  .Thi8.wa0  nqt  de- 
defendant's  ^castle.  It  belonged  to  and  waa 
occupied  by  the  decea^,  and  defendant  wa? 
not,  under  the*  circumstances, .permitted  to 
staod  his  .ground  in  oorder  >  to  .defend  hia 
premises.  •  In  other,  w^ds,.  the  duty  of 
retreat  applied  to  him  ju«tith£.«anie  aa 
if  he.  wei^.  upon  the  .street^  or  in  anj 
other  place  where  t^he  rights  ol  d^putanti 
were  equal.  Generally  speaking,  the  duty  of 
retreftt  appliea  in  tbi»  j^^'iadjction^  jtLod  tbo 
rule>was  correctly  stated  by  ;th«  trial  court  in 
ite  inf^r^ction  which  is  now  chAllenged.** 
■  Where  .a.  defendant  has  fallen,  short  of 
bringing  rhimself  within,  tlfe  protection  of  the 
rule  that  the  law  apcords  to. a  gue»t  the  ri^t 
of  the  owner  to  r^pel  an  attack  without  re- 
tr.eating»  «. refusal  to  give  the  jury. such  an 
instr unction,  ia  proper.  Dai^son  v,. State,  14S 
Ala.  6T2.mem.  41  So.  803;  Thomas  v.  Stnte 
(Ala.)  69. So,  315.  In.  the  case  first  citpd 
the  charge^  requested  were  ii|  part  aa  fol- 
lown':,.  "(1)  ^.flharge  you  that  if  you  believe 
from  the,  evidence  that  the.  defendant  va« 
assaulted  .l^y  Kohert  Thomas  in  such  a  man- 
ner as  was  calculated  ^  .lead  a  reaaonable 
man  to  beli^ye  .fhat  defendant, -was  in  great 
d^ger  \o  life  or  limb  fr0m,.t]bie  aa^ault,  and 
the  defendant ;  did  eo  Relieve,,  and  you  should 
further  4nd  fr^m  the  evidence  {that  the.  de- 
fendant ,yrfk%  free  |rom  fault  }^  bringing  up 
the,^di£Oieultyt  then  thei  law  would  not  require 
th^  defendant /  to  retreat  before,  atriking  in 
self ^def^sf^ .  if  yjou  iurther  lielieve  from  the 
evidence  ithat  the^  defendant,wa3.at  the  home 
of '^ejiena. Wilson  hy  l>er  inyitatio^^  (2)  I 
charge  ypu  thatJI  the  defendant  was  invited 
tp  the  l^iyie  o^  Helena  Wilfon,  and  tbjat  while 
therjB„  so  invit,^,  he  was  attacked  by  one  not 
in.  the  famiJiy  of  said  Helena  Wilson,  then  the 
lai^r.  dpes  not  cast  on  iiim  the  di^ty  to  retreaL 
.  ...  (4)  I  charge  you  that  if  you  believe 
from  ^h^  evidence  that  Helena^  Wilson  invited 
the.  defendant  to  her  home,  ^and  the  defendant 
WM- assaulted  yfhjJe  there  by  one  not  a  mem- 
ber, pf  that  hon^  withoift  fault  on  his  part, 
then  the  law  wovild  not  require  the  defendant 
to  retreat  before  str4king  in  self-defense.** 
The  court  said;  "Charge  1,  requested  by  de- 
fendant,,wa§  properly  refused,  as, it  was  mis- 
leading. Ijliere  was  evidence  on  the  part  of 
the  state  tbali  when  tbe  shooting  was  done  the 
defendant,  was  outside  the'  inclosure  which 
constituted  the  home  of  Helena  Wilson,  and 

•■If  I  ' 

the  jury  might  infer  from  this  charge  that 
th^  privileges  of  the  home  extended  to  that 
phase. o^  the   testimony,  construing  *at   her 
home',  to  include  the  road  outside  her  gate 
Charge  2  is  subject  to  the.  &ame  criticism,  be^ 
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Mde  being' '<41iptical.  .<  .  .  '  Glitrgfd  4  was 
properly  fefused.  It  was  eAlcuUt^to  mis- 
U-ad  the  ittry.  Tliere  was  no  eirideiice  in  this 
ease  of  aiiy  striking  in  selMefense,  «tce{^t  th^ 
shooting  by  the  defendant,  so  that,  applying 
the  charge  to  the  faci«  in  this'  case,  the  jnry 
might  infer  the  right  to  shoot  in  self-defense, 
without  reg^T'd  to  the  nature  or  violence  ot 
the  assault  or  the  degree  of  peril/'  In  Monft- 
gomery  f.  State,  1«0  Aia.  7,  49  -So.  902;  -ttie 
following  instruction  was  before  the  appellate 
conrt  for  "consideration :  '*The  law -has  long 
been  settled  thilt  a  guest  in  A'  dweUing  house 
is  entitled  to  the  prbtectioii;  that  the  law 
aflr<>rds  the^^net  or  more  permanent  *oc<?<i- 
pant,  and  he  may  repel  trespassers  in  kind 
ii|>()ri  'the' house,  and'  repel  ajssaiilts,  mctual  6r 
menaced,  as  If  he'  were  under  his  own  roof 
and  within  his  own  doors."  Holding  thiat  the 
instruction  was  inappHcable  and  therefors 
mii>lead!ftg,  ^atid  also  mere  argument,'  the  court 
raid:  "Conceding  thai,  in  th^  hottse  of  his 
son,  'he  wss  (dnder  proper  circuitastancetr)  ex- 
Misfd  from  the^doctHne  6f  retreat,  and'mt^ht, 
while  in  it;  Ifaake  Teas6nable  resist^aii^se  to  afl 
assaults  not-  prwolccd  '  by*  himself,  *  yet  no 
pernori  is  pW-nritted"  by  the  law  to  turn  his 
castle  from  ^ii  shield 'tb  a  sword,'  for  {Purposes 
of  *dffen*iv€?  effort  Against  th^  lives  of  others;' 
for,  as^waii' tersely  said  by  'ene  bf  our  great 
judges  (fVfeClfe'lfan),  "it  is  a  shelter,  but  not 
a  sally  port/  -'If  he  leates  its  shetter  to  *n- 
^cranter  a  daiig(§r  beyond  its  precincts,  lie  ib 
in  no  'better 'attitude,  bMore  the  htW,  than  if 
he  had  come 'frbm  any  other  plac^,  and  Volun- 
tarily eiiterW^potta^  cbmbat,  froAiiifie  j)eHl 
of  which  Ire  was  s^utcf,"  but  for -his  own  kct. 
It  is  immaterial  that/*  after'  h'e  hsi^  iirthed 
himself  and  ehk^rged  frtjrii  his  *  house,  ic*  cri- 
cotinters^  A"  necessity  td  It  ill  to  i^ave  his  o'Wn 
life. '  'Stich  necessity  is,  in'liE^l  cohtlfmplalion, 
of  his  creation,  and  he  cannot  justify*  under 
a  nip^essity  Wh^h  his  own  faUlt  And  Wrong 
•have  contributed  =  to' "produce/'  In  Thomas 
V. -StAte  (Ala.)'  «9  So.  Sl5,  the  (iourt  Said: 
**While  there  isrno  piositiVe  prbof  6f  the  fact, 
the  e\idehce  was  sufficii^irt  to  afford  art 'infer- 
ence that  defffehdant  was  there  on  the  implied 
invitation  of  the  owner  of  the  house,  or  by 
prearrnngement  with  s6me  of  its  lawful  oc- 
cupants," and  therefore  was  a  guest  at  the 
House.  If  the  defendaUt  was  a  guesi  of  th'e 
owner  br'bccupants  of  the  house,  there  tjy  pre- 
arrangement  with  them  Or  oh  theit  invitation, 
while  in  the'hou^fe  fn  that  capacity  the  Ikiw 
armed  Hfaih  %i1%  the  fight  to  defend  himself 
fl«:ainAt  -an  unlawful  assault  frbm  outsiders, 
he  beinj^  free  fi-om  fault,  and  to  employ  all 
necessary'  fciTce  to  protect  his  own  life  or  his 
^r son  grievous  harm.  For  thiis  purpose  and 
imder  theSe  drcumstances,  he  w^s  armed  with 
the  same  rights  of  self-defense  as  if  he  had 
been  the  owner'  of  the  house,  as  to  All  persons 
except  its  lawful  odcupaftt;"  in  other  words, 


•to  that  extieht  this  house  wa«  his  eastle  lor 
the  purpose  of  defense,  and  if  without  his 
fault  he  was  assaulted  there  by  an  intruder, 
the  law  imposed  on  him  no  duty  to  retreat 
therefrom,  but  he  liad  the  right  to  stand  his 
ground  and  defend  himself  even  to  the  taking 
of  the  life  of  his  assailant.  ...  This  doc- 
trine only  applies  to  the  house,  and  the  yard 
is  not  within  its  protection.  .  ,  .  The  de- 
fendant testified  that  he  then  ran  around  the' 
house  two  or<  three  times  with  the  deceased 
foll6wingi 'him ;  that  he  then  Wi^nt  in  the 
house,' and  secured  a  gun,  came  back  into  the 
yard,  and  met  the  deceased  at  the  corner  of 
•the  house,,  when  tte  deceased  drew  a  pistol, 
and  defendant  shot  him.  Outside  ol  the  de- 
fendant's-own  testimony,  there  is  no  positive 
evidence  that  deceased  was  armed  with  a 
pistol,  and  there  was  evidence  sufficient  to 
afford  an  inference  that  he  was  not  so  armed. 
The  defencbint's  own  evidence  shows  that  thie 
deceased  did  mat  attemj>t  to  draw  a  pistol  or 
shoot- him  until  he  (defendant)  had  gone  into 
the  house  and  secured. the  gun  and  returned 
to  the  yard  with  it,,  and  some  of  the  teMimoiiy 
in  cQi^nectioB  with  the  location  and  range  of 
.the  wound  had  tendencies  going  to  sh<yw  thatt 
^defendant  was  pursuing -the  deceased  when  he 
encountered  the  dan^er^  tiiat  hei  relies  on  as 
the  necessity  for  his  act.  ...  If  the  de- 
fw^^ant,  .|ia^  ^re^re^te^ .  ipto .  t^e  jiouw, .  ai|d 
there  rema^e4*  l^nA  tl^e  dec^s^d  Jiad  pursued 
him  into  the  house,  his  right,  if  a  guest  of 
'the  house,  fo  there  remain  and  def^d  himself, 
would  have  been  (<lear;  but,  as  we  hav^  siiown, 
Wjis  doctrine 'did  not  rfelie\'fe  him  from  thb 
doty  to  retreAt  after  the  defendant  left  th^ 
hense.^  '    ' 
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'Peft9oh'  A^^ul4fea  in  BUi  Pldce  -of"  ' 
■  Business. 

.  No  duty  to  retreat  devolves  on  one*  wio  is 
assAiled  Without  any  fault  of  his  own.  In  his 
bflice  or  place  of  business.  Cheney  v.  State, 
172  Ala.  368,  i55  So.  801;  Chancy  v.' State,  ^78 
Ala.  44,  59  So.  604.  And*  see  Sdell  v.  Derri^ 
cott,  161  Ala.  259,  18  Ann.  Cas.  636,  49  So 
895,'  23  L.R.A.  (N.S.) '  996.'  Thus  in  Cheney 
V.  State,  172  Ala.  368,  55  So.  801,  the  court 
eaid:  *'The  defendant  was  under  no  diity  to 
ritreat,  and  there  was  no  evidence  that  he 
was  at  fault  lu  bringing  on  the  diDlculty, 
other  than  hTs  mere  appcArance  in  his  owU 
plAce  of  business,  and  hid  firing  on  the  de- 
ceased, And  he  should  not  liave  been  convicted, 
if  the  jury  entertained  a  reasonable  doubt 
Wliether  he  acted  upon  the  well-grounded  And 
reAsbnable  belief  that*  it  was  necessary  to 
shoot  to,  take  the  life  of  Rnvder,  tb  save 
liiihself  from  great  bodily  hariia  or  from 
dciafh,  or  that  he  shot  before  such  impending 
necessity  arose." 

In  Hill  v:  State  (Ala:)  69  So.  941,  a  prose- 
cution for  homicide,  it  appeared  that  the  kill- 
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ing  occurred  at  an^  illicit  distillery,  set  up 
and  maintained  by  the  defendant  and  the  de- 
cea&ed.  It  was  ))eld  that  suck  a  place,  of 
unlawful  business  would  not  be  held  to*  be  a 
place  of  business  from  which  those  engaged 
therein  were  not  required  to  retreat.  The 
court  said:  "By  the  reason  of  the  rule  in 
each  case,  of  defense  of  the  castle  or  place 
of>  business,  the  right  to  stand  and  defend 
against  unlawful  invasion  must,  be  keld  to 
attach  to  a. place  that  at  the  time  is  a  dwell- 
ing house  or  house  where  the  owner  conducts 
a  lawful  trade  or  business.  The -fundamental 
principle  of  all  the  cases  on  this  subject  is 
the  right  of  'the  castle,'  and  the  rule  ib  not 
extended .  to  the  protection  or.  defense  of  a 
house  where  the  then  occupant  has  no  legal 
right  to  be.  Thus,  such  unlawful  occupant 
has  no  higher,  or  more  special,  right  of  de- 
fense than  that  extended  to  him  in  a  public 
thoroughfare  or  in  hi»  wood  or  field." 
.  In  Brake  t.  State,  ^  Ala.  App.  98,  63  So.  11, 
a  prosecution  for  homicide,  the  evidence  tend- 
ed to  prove  that  when  the  fatal  shot  was 
fired,  the  defendant  was  in  the  street  in  front 
el  the  livery  stable  in  which  h«  was  employed. 
It  was  held  that  that  was  not  a  place  from 
vihkh  the  law  excused  him  from  retreatirig 
if  he  could  do  so  in  safety. 

IPerson  AMauUed  Outeide  Hi^  Dwelling 
0r  l^laee  of  Business, 

It  has .  been  held  that  where  ^  person  is 
assailed  in  Jiis  own  grounds*  without  any 
fault  pf  hjus  own,  he  noed  not  retreat,  .but 
m^y;  defend  himself  with  sucK  lor^ie  as  may 
be  necessary.  Rigell  v.  State,  8  Ala.  App. 
46,  62  So.  977 ;  Langston  v.  State,  8  Ala.  App. 
129,  ^3.  got  ^8;  People  v.  Cyty)  U  .Cal.'.App. 
702,  106  Pac.  257;  MulkeE^  v.  State,  5  Okla. 
prim,  76,  113  Pac.  532.  In. Rigell  v.  State, 
s.upra,  the  evidence  for  the .  def endant>  tended 
to  sbow  t(\\9.t  on  the  night  of  killing,  he,  a 
yoiing  married  man,  went  home  about  10 
oVJock  from  the  drug  store,  where  he  was 
employed  as  a  clerk;  that  as  he  approached 
his  ho^e  he  discovered  that  the  light  in  his 
room  was  dimly  burning;  that,  before  enter- 
ing the  house,  he  stopped  in  the  yard  a  ■  few 
moments,,  and  while  standii^  there  he  heard 
somebody  on  the  inside  of  the  house  talking  in 
a  low  tone,  whereupon  he  waticed  nearer  to  i^le 
hpuse  and  looked  into  the  roomthrougl^.tfio 
window  (the  inside  shade,  which  covered  it, 
lacking  a  few  inches  of  bein^  pulled  entirely 
dp^vn),  when  he  discovered  his  wife  and  a 
man,  whom  he  did  not  then  recognize,  on  the 
bed  together;  that  tlie  defendant  then  ran 
up  the  steps  to  the  front  door,  and  through  it 
Haw  a  man  going  out  of  the  back  hall  door, 
whereupon  the  defendant  came  back  down  the 
front  steps  and  ran  around  the. house  to  the 
back  porch,  and  found  the  man  standing  on 


the  baek, porch;  that  the  defendant  halloed 
twice^  •  demandjiQg  to  know  who  it  wa^  to 
■neither  jot  which  demands  the  man  made  any 
reply^  but  immediately  on  the  second  demand. 
the  defendant  saw  him  pull  hifr  pistol  out  of 
his  poeketh  and  that  then  the  defendant 
quickly  pulled  his  own  pistol,  and  commenced 
ip  shoot  at  the  n^an^  while  he  was  still  staad- 
idp^.  on  the  back  porjch,  firing  four  shoU  at  him 
(ithe.  only  'Shots  firejd),  after  .whic^  ^he  de- 
ceased ran, ;  The  court  said :  '.'Th«  defendant 
was  tlierafpre  engaged  in  no.. unlawful  eater- 
. prise  in  going  into  hjs  own  back  ysjrd,  though 
armed  with  a  pist«l>  and  hai)ing.  deceased  and 
demanding  to  know  who  he.  was.  If,  then. 
'the  deceasfid,  in  anticijpation  ol  and  to  prevent 
detectio)9  and  arrest,  or  through  other  mo- 
tives, became  the  assailant  by  drawing  his 
pistol,  or  n^aking  other  hostile  demonatra- 
iiona  of  a  charaqter  evincing  an  intent  to 
conunit  a  present  deadly  .%ssfiult  on  defend- 
ant, or  o^e  calculated  to  do  him. great  bodily 
harm,  the  latter,  had  the  right  to  act  on  the 
reasonable  appearance  of  things^  and  to  do 
so  promptly.  The  law  does  not,  require  a 
man,  confronted  then  as  defendant's  e¥idence 
tends  to  show,  ^e  was,  to  wait,  apd  ae<)  if  his 
assailant)  if  such  he  wa8>  is  going  to  ahoot. 
or  to  wait  and  see  if  he  may  sot,  in  the  ex- 
citement of  ,the  mopient,,  accidentally,  or 
otherwise  drop  his  pistol.  Nor  did  the  law 
require  the  defendant  to  retreat.  He  waa  at 
his  home — within  t^OA  precincts  of  hi»  own 
caatle^and  was  in  no  sense  under  a  dutjr  to 
retreat  .from  aq  assailant  (if  su^h  he  was) 
y/h^i  was  a  trespasser  tjbere,  and  wl^  under 
the  veil  of  night,  wh^  its  Joi;d  and  maater 
was.  away,  had,^  by.,  a  previpus  ah^se  of  t^ 
privilege  of  the  entree  which  kinship  gaTe» 
been  a]ble,,on  t^is  occasion^  to  loully  inrade 
th^t  sapred  ,49iAain  and  seduce,  or  strip  ol 
h,er  virtue,  its  erstwhile  %ueen.  The  deceased 
at  the  time  of  the  tragedy,  jhad  not  only  no 
riglit  \o  resist  arrest^  but  np  right  to  defend 
hinisell,  by  inflicting  injury  on  defendant, 
even  though  he  had  been  assailed  by  defend- 
ant with  a  def&dly  intent  while  act^i^  under 
the  suddep  heat  of  passion  engendered  from 
discovering  deceased  in  the  ac^  of  sexual  ia- 
t^rcq^irs^  wi^h  his  (defendanVft)  wife.  In 
such  case,  though  defendant  were  the  a^g^rca- 
sor,  and  there  was  no  way  to  escape  deatli  at 
his  hands,  except  by  taking  his.  life,  still,  if 
deceased  had  done  so,  ha  would  have  been 
guilty  of  murder,  for  he  was  the  wrongdoer 
in  the.  first  instance,  was  not  therefore  free 
from  fault  ii^  J)ringing  on  the  difficvlty,  but. 
on  the  Qontrj^ryy  had  furnished  the  very  provo- 
cation which  brought  it  on."  In  Mulkey  v. 
State,  5  Okla.  Crim.  75,  113  Pac.  532,  the 
court  hc^ld  that  the  defendant  was  entitled  to 
have  the  following  requested  instruction 
given  "You  are  instructed  that  every  person 
has   t^e   right  to  act   in  his   own  nece^sarr 
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self-defense,  and  wbetie  a  person  is'  in  a  teiMe. 
place  where  be  has  a  right  to  be,  and  is  not 
the  aggressor  in  -bringing  on  the  conflict, 
and  is  assaulted'  by>  another  person  in  «u£h 
a  way  as  to  place  him  in  danger  of  death, 
or  great  bodily  harni,  the  person  thus  assault- 
ed is  not  bound  to  retreat,  but,  on  the  eoQ" 
trary,  may  stand  hia  ground  and  repel  t^ 
danger  in  which  he  is  placed  with  such  foroe 
as  will  repel  the  attack  and  protect  his  per- 
son from  serious  bodily  harm." 

However,  one  who  provokes  an  assault  on 
himself  in  hi«  own  house  or  yard  or  place 
of  business  cannot  invoke  the  rule  excusing 
a  person  assaulted  on  his  own  premises  from 
retreating.  Sanford  t.'  Stite,  2  Ala.  App.  81, 
57  '8o.  l-d4>  wherein  the  court  said:  "A 
man's '  bouse  is  his  castle  ■  for  purposes  of 
defense,  but  'not  for  offensive  or  aggressive 
operations,  and  he  can  claim  the  right  to 
stand  his  ground,  and  if  necessary  kill  his 
adversary,  without  being  Under  an  obligation 
to  retreat  from  his  home  only  when  free  from 
fault  in  bringing  on  the  difficulty  and  when 
acting  under  an  impending  necessity  to  'pro- 
tect himself  or  home/'  . 
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Cveclit^rii*     Snltff     *     JnHsdlotipn     — 
WfdVer  I17  Fiailnre  to  Demur. 

In  a  creditor's  blrll  to  enforce  his  claim, 
brought  on  the  theory  of  defendant's  viola- 
tion of  the*  Bulk  Sales  Act,  defendant,  by 
failitig  to  demur  to  the  bill  of  complainant, 
or  to  claim  the  right  of  demurrer  in  his  an- 
swer on  jurisdictional  grounds,  and  by  an- 
awering  to,  the  h\\\  on  the  merits,  and  by 
takin^^  proofs  thereon,  waives  the  question 
of  jurisdiction,  on  the  ground  that  the  claim 
had  not  he^n  reduced  to  Judgment. 

Bulk  Sales  l!«aw  ,—  Remedy  of  Creditor 
In  ZSqnity. 

Under  Bulk  Sales  Act  (Pub.  Acts  1^6, 
'So.  228),  providing  that  creditors  upon 
knowledge  that  the  requirements  of  the  act 
have  not  been  followed,  may  apply •  to  have 
the  purchaser  become  a  receiver  and  account 
to  creditors,  the  rule  that  a  creditor  must 
obtain  a  judgment  at  law  before  resorting  to 
equity  does  not  apply;  and,  apart  from  the 
statute,  the  i'ule  is  subject  to  exceptions, 
where  a  judgment  cannot  be  had  because  the 
debtor  is  dead,  has  absconded  from  the  state, 
and  has  no  property  therein.  - 

ISee  note  aJt  end  of.. this  oase.l 


.  Under  Bulk  Sales  Act  (Pub.  Acts  1905, 
No.  -223) J,  on  a  bill  in  behalf  of  complainant 
and  all  otlier  creditors  of  the  seller  upon 
the  theory  tJiat  the  statute  made  the  debtor's 
sale  absolutely  void,  and  that  his  creditors 
eould  ap^ly  the  property  to  their  claims,  by 
receivi^rship;  injunction,  and  an'  aocouniing, 
and  not  on  the  theory  of  a  creditor's  bill  or 
a  bill' in  aid  of  execution,  the  complainant 
will  not  be  denied  equitable  relief,  on  this 
ground  that  he  has  an ,  adequate  remedy  at 
law,  though  the .  equitable  remedy  is  not  ex,' 
elusive. 

(See  note  at  end  of  this  case.] 

Validity  of  Bnlk  Sales  Law. 

The  Bulk  Sales  Act  (Pub.  Acts  1905,  No. 
223),  regulating  the  sale  of  merchandise  in 
bnlic,  and  knaking  sales  not  in-  accordance 
therewith  void  as  against  the  seller^s  oiied- 
itors,  is  const ItutioniU,^ 

[See  Ann.  Cas,  19X4G  .414.]  .  , 
Aetion  by  Creditor  —  Partiei^ . 
'  In  a  suit  by  the  cretlitor  of  one  who, sold 
merchandise  in  Bulk,  without  a  compliance 
with  the  Bulk  Sales  Act  (Pub.  Acts  1905,  No. 
223),  r^ulating  such  sales,  the  seller  is  a 
necessary  party". 

WaWer  of  Kislits  hy  Creditor^ 

A  crle'ditbr  who  knows  nothing  of  the  d<^bt- 
or's  sale  of'  his  stock  of  goods  in  bu!k,  or 
thfit  it  had  been  made  eontrary  to  the  Bulk 
Sales  Act  (Pub;  Acts  1905,  No.  228),  by  hia 
conversation  with  th^  seller  in  the  presence 
of  the  purchaser,  cannot  wi^ive  his  rights  un- 
der the  act,  since  a  "waiver"  is  an  intentional 
jeli9quishment  of  a.  known  right,  or  such 
conduct  as  warrants'  an  inference  of,  a  re- 
linquishment of  such  right. 

Appeal  from  Circuit'  Court,  Kalamarzoo 
coointy:    Kkapfek,  Judge. 

Action  for  appoihtment  of  a 'teceifver,  ad- 
countingv  and  injunction.  William  J.  Coffey, 
plaintiff,  and  William  Av  MeOahey,  et  ah, 
defendants.  Judgmtot  lor  plaintiff.  Defend- 
ant Baker  appeals.  The  facts  toe  stated  in 
ihe  opinion.     ArriBUED. 

Jease'  Id^  Cropsep  and  Ihn  B.  Shoifpe  for 
appellant. 
Samuel  Wi  Qx^nford'  for  appellee;    » 

.  [226]  MoAlvat,.C.  J.— T;hi»  is  an.  appei^l 
by  the  defendant  Herman  J)»  Baker  fron>'& 
degree  entered  in  this  cause  {227}  against 
him  and  his  codefendants  in,  the  cirquitcoui^t 
for  the  cousaty  of  Kalamazoo,  in  chancery. 

The  facts  are  as  follows:  Defendant  Mc- 
Gahey,  who  had  for  some  time  owned  and. con < 
ducted  a  certain  saloon  in  the  city  of  Kala- 
mazoo, on  July  22,  1908,  sold  and  conveyed 
the  entire  stock  in  trade,  fixtures,  and  per- 
sonal property  owned  and  used  by  hira  in  and 
about  said  business  to  defendant  Bak^er  in 
bulk.  In  making  this  sale,  these  parties  in 
no  form  or  manner  complied  with  the  pro- 
visions of  Act  No.  2S23,  Pub.  Acts.  191^   (.2 
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How.  Stat.  [2d  ed.]  §  2612),  known  as^  th« 
"bulk  sales  act."  This  was  the  only  proper- 
ty owned  by  McGahey,  and  defendant  Baker 
had  been  acquainted  with  him .  but '  a  few 
dayis.  On  the  date  of  said  sale  defendant 
Baker  took  immediate  possession  of  all  of 
said  property  and  proceeded  to  continne  the 
business..  Defendant  McGabey  abseonded  for 
^arts  unknown,  and  his  whereabouts  have  not 
since  been  known.  He  was  brought  into  court 
by  publication.  Def(;ndant  Baker  continued 
fhis  business  until  August  14,  1908,  when  he 
sold  and  transferred  to  defendant  Felix 
Schmidt  for  the  sum  of  $2,500  all  the  stock 
in-  trade,  fixtures,  tools,,  and  personal  prop- 
erty, of.,  every  kind  owned  and  used  by  him 
in  and  about  the  said  business,  being  the  prop- 
erty purchased  fitom.  McQahey.  Neither  of 
the  parties  to  this  sale  ^conformed  in  any 
mamier  to  the  provisions  and  i^uirem^nts 
of  the  B»id>'*^btilk  sales  act.^  vDcfealla^ 
Schniiflt  upon  his  purchase  immediately  took 
pcfsses^lpn,  land  was  en^gaged  in.  Cai*rying  on 
the  business  when  this  suit  was  instituted. 
Complainant  had  been  employed  by  dc|[endant 
McGahey  some  tinje  weviQus  to  .the  date,  lof 
the'  sale  to  Baker  in  and  ^]bo,ut  tnesc;  p^rem- 
Ises  as  a  carpenter  19  charge, pjS  t^e  cajpepter 
work  in  requiring  and  remodeling  i^e  building 
occupied  by  defendant  McGahey 'as  a  r^sidsnee 
npstalRs  and>  as  hie  business-  placie  on-  the 
gtx)und  floor,  and  so  [228]  Wdrked  for' him 
up  to  and  including  the  date  of  sale,  at  which 
time  he  \Va8  indebted  to  hina  in  the, sum  of 
over  $200."'  .     *      ..."  •,■',   ...... 

Ck>mplainant  filed  his  bill  of  complaint  in 
.thJus  Quusc  against  these  defendants  |or  Kim- 
self  and  in  behalf  of.>aU  theicredjilfcor^.ol  de- 
fendant McGahey,  setting  up  at  length  the 
foregoing  faots^  and  askiBg;.the  aid>.<rf'the 
eotirt*  in  lequity  in  the  premises^  to*  degree 
the  amount  doe  him  foom  McGahey,  and.  that 
defendanta  Bak^r  and  Schmidt  'be  deelwred  re- 
aeiver8"Of  all  of  the  said  atoa^  of  merchan- 
dise and  fixtures,  and  theipTOceeds  ajod.  avails 
thereof,  for  his  benefit  and  that  of  the  other 
creditors  whb  might  inieiyene,  and  that  Bak- 
er and  Schmidt  come  to  a  full  accounting. 'fdr 
the  said  property  and  the  '^roCbeds  of  the 
same,  and  that  a  receiver  be  appointed  in 
■their  st^d,  and  that  pending  the  ac^n  an 
injunction  be  grknted.  r    •    •    .. 

To  this'  b^l!  of  complaint,  defendants  Baker 
and  Schmidt' filed  theif  several  ahs"*r'ers  under 
oath.  The  attswer^of  defendant  BAker;  whicSi 
is*  the  only  on^  necessary  to  be  considered  by 
Ihis'cburt,  he  alone  having  appealed,  admits 
aU  but  three  of  the  chafg^s  of  the  bill  of 
complaint,  and  the  rfecord  shows  those  were 
admitted  upon  the  hearing  of  the  cause. 

Defendant  on  this  appeal  contends  that  tl^ 
court  in  equity  has  "no  jurisdiction  of  this 
cause,  for  the'  reassbns  tlia't  complainant  is  ndt 
a  jud^^ei^t  c^editx>r,  that  complainant  has 
a  cottiplete  and  adequate  reined^  at  laW,  aiifd 


in  any  event  that  the  record  ahowa  oom- 
plainant  haa  waived  any  right  of  action 
which  he  might  have  liad  againat  defendant 
JBaker  or  the  gooda  in  queetion.  . 

Defendant  did  not  demur  to  the*  bill  ol  com- 
plaint or  daim  the  right. ol  demurrer  in  his 
a&awer  on  jnrisdictional  grounda.  It  doca 
at>pear  tliat,  when  eom plainant  waa, sworn  as 
a  witness  ai^d  f>roceeded  to  prdve  the  indebted- 
ness of  McGahey  to  him^  an  objection  was 
made  to  the  admsesion  of  any  auch  evidence, 
[229]  unless  it  appeared  that  the  elaiin  had 
been  reduced  to  judgment.  Such  a  quefltion 
cannot  be  raised  after,  an  answer  upon  the 
taking' of  proofs  at  a.hearingi  Thaa  court 
.hks  repeatedly  heid  thatiaueh-an  objeeiioa 
comes  foo  late. if  made  for* the  ftrat  time  at 
•the  hearing  of .  th^  causes  •  Stockten  v,  WU* 
Iiams,  Walk.  Oh.  (Mich.)  129;  Wales  v,  Xew- 
•bould,  9  Miclb  46,  and  authorities  cited;  F. 
H.  Wolf  Briek  Oo.v.  Lonyo,  132  Mich.  162, 
^03  X.  W.  251y  102  Ajn.  St.  Rep;  412;  Negau- 
nee  Iron  Co,  v.  Iron  Gliffa  Go.  134  Mieh.  264 
96  N.  W.  468.  . 

.](n"eaeh  of  the  lokregoing  eases  this  court 
has  held  the  question  of .  jurisdietton  should 
have  been  raised  by  demurrer,  where  the 
grounds  of  the  objection  appear  upon  the  face 
of  the  bill;  that,  after  defendants  have  an- 
swered, put  the  case  at  issue  upon  the  merits, 
and  taken  proofs  on  that  issue,  they  cannot 
raise  the  queetioi/cff 'juHi^iction.  The  aajne 
rule  has  been  recogniz^  by  the  Federal  conrta. 
Hollins  V.  Brierflpld  U.Coal  etcjCo.  150  U.  S. 
371,  14  S.  Ct:*127;  ^-^  8:^(1:.  ed.)   1113. 

In  all  cases  where  the  question  has  been 
raised  b^ofe  liiis  cbtirt,  ft' haM  hcM  that  Che 
question  of  jurisdiction  is  waived,  when  no 
demutriMr  H  .Unpnaad  .until. 4tlter  tivoe  is 
joined,  and  proofs  are  taken. 

Appellant  contends  that  it  appears  that 
"compralnant'  is.'not  a  ju^^rifeift  .cr^fof^  jlnd 
therefore  lias  no  standiilg  ih  a  iqurVot  equity, 
l^e  admitted  facts  show  tHat  defendant  3Jc- 
Gaiiey  disposed  of  ail  of  his  property «  ab- 
.aeonded  from  the.jurisdjctioA.Ql  thia  State, 
and- his  whereabouts  eould  not  be  asoertained : 
that  process  eould  not  be  had  upon  him  in 
Michigan.  It  would  hat^  been  imposeible 
under  the '  circumstances  for  complainant  to 
obtain  a  judgment  against  tl^e  principal  de- 
fendant .>icG  a  he  v.  We  find  frgm  the^authori- 
tics  it  IS  not  an  inflexible*  rule.,  tbat,  a  judg- 
ment at  law  must  be  ot)ta.ined  by;  a  creditor 
before  resort  to  equity.  There  are  exoeptioaa 
to  this  rule  im  oaaea  where  a  judgment  can- 
not bo  obtained  becaruse  [230]  the  debtor  is 
dead,  or  has  absconded  from  tbe  -StAte,  and 
has  no  property  ih  the  State.  This  was  rec- 
ognized by  this  court  fn  Karle  v.  Grove,  9:2 
Mich.  28o*  289,  52  K.  \V..(315,  where  the  court 
!said;, 

'The  complainant  clain^  tiiat  while  the 
general  rule  in 'all  the  States^  statute  or  n<i 
statute,  is  ttiat  there 'must  be  a  judgment  and 
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a  return  of  exeoutioB  unsatisfied  before  a  rei 
aort  can  be  had  to  equity,  still  ih4t  there  are, 
and  always  hare  been,  exceptions  ta  this;  gen- 
eral rule  in  special  cases,  a«  where  a  judg- 
ment cannot  be  obt«rined  because  the^  debtor 
is  dead;  or  has  absconded-,  or  removed  freni 
the  State,  or  is  a  nonresident.  This  cldini 
is  supported  by  the  fallowing  among  othev 
cases  [citing  many  authorities]. 

''The  -statute  .     cannot  be  said  to 

point  out  the  only  conditions  of  equitable  re- 
lief in  cases'  of  -Uiis  kind.  If  it  should  be  held 
tO'  apply  only  to  homo  judgments,  as  the 
N«w  York  statute,  of. which  ours  is  a  eopy^ 
has  been  interpreted  in  that  State  <Tarbell  v. 
Origgs,  3  Paige  (N;  Y.>  207^  23  Am.  Dec. 
790),  it  would  not,  in  our  opinion,  bar  eq%ii- 
table  relief  in  cases  where*  a*  compliance  with 
the  statute  was  rendered  impoB^iblo  by  the 
«!eath,  ahs<k)nding,  or  removal  from  the  State, 
or  nonresidenoe  of  the  debtor.^ 

In  the  ca8e  cited,  frotn  which  these  excerpts 
are  talcen,  the  amended  bill  showed  that  a 
New  York  judgment  had  been '  obtained,  yet 
th«  court  recognised  the  exceptions  to  the 
general  rule.  Further,  the  remedy  in  the  in- 
stant cade  is  given  hy  the  statute,  by  which 
any  and  all  creditors  may,  as  Soon  as  knowl- 
edge comes  to  them  that  the  requirements  of 
the  statuto  hat«  not  been  followed,  prooeed 
immediately,  not  to  set  aside  the  sale,  bat 
to  impound  Hie  ^toperty  or  its  proceeds* 
Upon  application  of  any  6f  thv^ereditora,  "any 
purchaser  iihall  become  a  recel»w  and  be  held 
accountable," 'etc., '  is  the  reading  of  the  8tat-> 
ute,  and  fbf  thi^  I'eason  the  judgnient  creditor 
rule  does  not  apply. 

The  conteAtion  that-  complainant  has  a 
complete  1281]  and' adequate-  remedy  at  law 
is  based  upon  *  the  ifccisions  of  this  Court- in 
construing  the  bulk'  sales  act.  The  bill  of 
complaint  wi^s' filed  in  behiill.  of.  coiraplain- 
ant  and  all  other  creditors  of  defendant  Mc- 
Oahey.  It  tets  up*  an  equitable  cause  of  ac- 
tion, and  shows  that  this  property  is  being 
sold  and  disposed  of  by  defendants,  and  com- 
plainant will  be  left  rem^lless,  unless  the 
court  interferes.  Its  charges  and  avermf^ts 
of  fact  are  not  in  dispute.  There  Is  no  pre- 
tense on  the  part '  of  appellant  that  any  of 
the  requirements  of  the  bulk  sales  act  wet-fe 
f  ollovk-ed  by  either  party  to  the  ■  sale.  Tlie 
defendant  McOahey  had  absconded  after  the 
transfer  of  allhis  property  to  defendant  Bak- 
er, who  in  tm-n  s6ldf  th^  property  to  defend- 
ant Schmidt  before  the  institution  of  this 
suit.  The  bill  prays-  for  an  accounting,  a 
receiver,  and  an-  inJuntkioA'. 

The  bill  6f  cotdplaint  is  not  filed  upon  the 
theory  of  a  judgment  cfeditor's  bill,  or  a  bill 
in  aid  of  execution,  but  upon  the  theory  that 
the  statute  made  the  transfer  to  defendant 
Baker  absolutely  roid  as  to  creditors;  that 
creditors  of  MdSahey  are  entitled  to '  feach 


this  property  and  apply  it  upon  their  claims; 
that  for  sueh  purpose  it  is  Deces'sary  to  have 
a  receiver,  an  injunction,  and  an:  accounting. 
It  is  contended  by  complainant  tlmt  by  reason 
of'  the  circumstances  of  this  case  he  has  no 
adequate  remedy  at  law. 

The  hulk  sales  act  has  been  befort  this 
court  for  consideration  and  construction  set- 
etaltimeS)  and,  from  an  examination  ol  the 
deciaioas  of  these  cases,  it  is  clear  that,  whiU 
the  cottrt  has  held  a  remedy  by  garnishment 
was  permissible,  it  has  refused  to  hold  that 
it  was  the  exclusive  remedy. under  the  stat* 
ute.  In  the  decisions  upon  the  qotstions 
raised' under  this  statute,  thie  court  has  been 
unanimous  only  in  holding  that  the  law  is 
ConstitntiOBal,  and  that  in  case  of  a  aale  void 
theiieunder  the  seller  is  a  necessary  partyi 
To  deny  jurisdiction  to  a  ooiirt  in  equity 
would  be  contrary  to  a  faiif  interpretation  df 
this  statute,  [232]  which,  by  its  title  and  the 
language  used  in  it^  indicates'  thati  it  was 
enacted  for  the  purpose  of  preventing,  frauds 
by  debtors  upoU  creditors,  and  made  certain 
transfers  'fvoid  as  against  the  oreditora  of 
the  seller,''  if-  the  requirements  of*  the  act 
were  ignored,  and,  further,  made  the  purehas* 
er  in  sueh  cases  a  "receiver"*  to  be  held  ao^ 
oovmtable-to  the  .creditors' of  the  seller  upon 
appMoation  of  any  each  loreditorsc 
!<This  is  not  a  statement  of  the  arguments 
made  by  counsel  in  previous  cases  in  favor  of 
exclusive  jurisdiction  in  equity,  but  is  in  taipt 
port  of  the  proposition  that  it-iwastlie  legisi 
lative  intent  not  to  deprive  equity  of  juris- 
diction. .  The  statute  creates  a  trusl  lund 
in  the  hands  of  the  purchaser  for  the  beneAt 
of  all  creditors.  The  profession  understands 
that  the  usual  proceeding  where  an  applica- 
tion is  made  to  a  court  by  a  creditor  against 
a  receiver  or  trustee  is  by  a  bill  or  petition 
in  ed^uity,  and  such  proceeding  is  not  like  one 
in  garninliment  where  the  reward  inures  only 
to  tlie  benefit  of  the  swift  creditor,  but  ip 
a  proceeding  where  eveiy  creditor  is, entitled 
to  his  just  proportion  of  a  trust  fupd.  Cases 
are  arising  under  this  statute  where  an  action 
at  law  is  ,not  an  adequate  remedy. 

Bixler  y.  Fry,  157  Mich.,  314,  122  N.  W., 
119,  was  a  case  quite  similar .  to  the  ^instant 
case.  In  one  of  the  opinions  written  by  .Mr. 
Justice  Moore,  it  is  said: 

"The  questions  Raised  by  this,  record  h/ive 
liot  been  passed  upon  by  this  court,  and^  so 
far  as  we  are  advised,  by  any  court.  Thi* 
effect  of  the  demtirrer  to  the  bill  is  to  admit 
the  trutli  of  its  averments.  .  ...  The  case 
is  unlike  the  two  cases  already  cited,  whl^h 
were  proceedings  in  behalf  of  a  single  credi- 
tor. The  bill  is  filed,  not  onlv  in  behalf  of 
the  complainant,  but  in  behalf  of  all  the  other 
creditors.  It  caHs  for  an  accounting  and  for 
a  receivership.  It  is  fifot  necessary  to  quote 
the  provisions  of  Act  No.  223,  Pub.  Acts  1909, 
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as'  tbey  are  so  easily  a(ices8lble,  btit  -we  think 
a  reading  of  them  establiahes  the  authority 
of  a  court  [233]  of  equity  to  interfere  in  such 
a  case  as  is  stated  in  the  bill  of  complaint.^'  ' 

In  the  Instant  case  all  allegations'  setting 
up  a  case  warranting  equitable  relief' are  eonr 
tained  in  the  bill  of  complaint.  It  makes  a 
stronger  case  for  complainant  than  that  Btat* 
ed  in  Bixler  v.  Pry,  supra.  These  facts  al- 
leged are  admitted,  and  from  them  it  appears 
that  complainant  has  no -adequate  remedy  at 
law.  He  has  brought  himself  within  the  rule 
which  permits  the  maintenance  of  a  bill  by 
one  who  is  not  a  judgment  creditor,  if  under 
the  circumstances  of  this  case  such  a  showing 
is  neoessary. 

'  Appellant  also  contends  tiiatm  any  event 
the  complainant  is  not  entitled  as  a  creditor 
to  recover  under  this  void  sale  for  the  reason 
that  he  waived  all  rights  under  the  statute. 
The  record  shdws  that  this  elaimed  waiver 
occurred  after  the  completion  of  Uie  sale,*  and 
was  entiriely  without  consideiAtion,  durizig 
ft  brief  cdnversation  had  by  MeOahey,  in  the 
presenee  of  Baker,  with  complainant,  who 
knew  nothing  about  the  sale  or  the  circum^ 
stances  surrounding  it,  or  that  it  had  been 
made 'contrary  to  the  provisions  of  law.  This 
eontentiotn  requires  but  brief  consideratioiij 
It  is  too  well  settled  to  require  citation  of 
authorities  that  there  ean  be  no'  waiver  of 
rights  without  knowledge  of  the  facts  upon 
whnch  it  is'^baaedi  A  waiver  has  been  a'ptly 
defined,  as- foilorws: 

"It  i^  ail  intentional  relinquishment  of  a 
known  right*,  or  such  conduct  -as  warrants 
aA  inference  of  a  rsliyiquishmeht  of  such 
right.**  .     -        .      .    i 

The  record  shows  no  waiver  Ott  the  part  of 
complainant.  •        » 

Our  construction,  therefore,  is  that  by  thfe 
provisionfe  'df'this  act  jurisdictibn  is  given  to 
courts  iri  equity  to  grant  relief  to  creditors: 
This  jur^scifction  is  not  exclusive. '  Mussel- 
man  Grocer  Co.  v,  Kidd,  etc.  Co.  161  Mich. 
478,  115'K:  W.  400. 

[234)' The  decree  of  the  circuit  ciourt  in  fav- 
or of  complainant  and  against  defendant  and 
appellant- Herman  D.  Baker  is  as  to  him  in  all 
respects  affirmed,  with  costs  of  both  courts 
in  favor  of  complainant  and  against  such 
defendant  and  appellant. 

A  decree  will  be  entered  in  this  court  ao^ 
coijdingly.  , 

BrookiB,  Kuhn,  Stone,  Moore,  and  Steere, 
JJ.,  concurred  with  McAlvay,  C.  J.  Bird,  J., 
concurrc;d  in  the  result. 

OsTiUNQSB,  J.  {dissenting) ,-^The  opinion 
of  Mr.  Justice  McAlva^^  .eovers  considerable 
ground)  and  is  prepared  so. as  to  rule  several 
distinct  points.  He  ftrst  rules  that»  because 
BQ  demurrer  was*  interposed,  defendiint  .(ap* 


pellant)  was.  precluded  at  the  hearing  below, 
and  is  precluded  in  this  court,  from  raisiiig 
the  question  <d  the  jurisdiction  of  a  court  «« 
eqtiity  in  the*  premises.  Becondly,  He  rules 
that  the  remedy  in  the  instant  case,  by  ^irhicSi 
I  suppose  he  means  the  remedy  sought  by  the 
bill,  is  given  by  the  staJtute,  meaning,  of 
course,  .the  -sales  in  bulk  act — 

"By  which  any  and  all  creditors  may,  as 
soon  as  khowlcdge  comes  to  them  that  the 
requireraente  of  the  statute  have  not  been  fol- 
lowed, proceed  immediately,  not. to  set  siside 
the  8a«le,  but  to  impound  th«  property  or  ita 
proceeds.  .  «  . ,  The  judgment  oroditor  rule 
dods  not  apply-- *       .       . 

Thirty.  :  He  rul<s  that  the  bill  was  not 
filed— ^'        .  ■ .    .  I 

.  ^^Upon  the  theory  of  a  judgment  creditor's 
bill,  or  a  bill  in  aid  of  execution,  but. upon  the 
theory  that  the  statute,  made. the  transfer  to 
defendant  Baker  absolutely  void  aa  to  cred- 
itors; that  e!reditore  of  McGahey  are  entitled 
to  reach  this  propeifty  and  apply  it  upon  their 
claims;,  that  for  such  purpose  it  is  neceaaary 
to  have  a  receiver,  aji  injunction,  and  an  ac- 
counting." . 

Fourthly.  He  rules  ithat  the  sale  in  bulk  met 
g&ves  [236}  jurisdictMwa  to  equity  tog^ant  re- 
lief to  creditors,  but  that  the  jurisdiction  fc 
given  is  tiot  exeluuve»  All  of  tlieae  rullug^e 
are  ofbuch  gen&ral  importance  as*  to  juustity 
a  somewhat  critical  study  of  their  soundness 

If  tlie  fltatuie  'referred  to  does  not  give 
this  eomplainant  a.remady,  if  he  is  required 
to  resort  to  general  equity  jurisdiction  and 
equity,  rules  to  maintain  his  right  U>  file  the 
bill,  he  must  be  a  judgment  creditor.  Noth- 
ing, is:  better  settled  t^l^n  that  a  simple  con- 
tract creditor  whose  claii^  i^  not  reduocd  ti> 
judgment,  and  who.  has  j^  />>KpreM  lien  upon 
his  debtor's  property,  has  no  standirg  in  a 
court  «f  equityjto  obtain  seizure  of  the  debt- 
or's property  and  its  applieation  to  his  deUt 
We  have,  further j  a.  statute,  wjiich  recognizes 
the  general  rule  (1  Comp.  Laws.  5|  430,  4S7  t 
in  defining  .the  j,urisdictiou  of  chancery  courts. 
Certain:  facts  mvs<.  appear  to  sustain  a  judg- 
ment creditor's  bill,  .and. not. appearing,  th« 
court  cannot  proceed.  Vanderpool  v»  Kotlev, 
71  Mich.  422,  .39  N.  W.  574;  GreneU  ▼.  Ferry, 
110  Mich.  262,  68  N.  W.  144.  Jurisdiction  in 
such  cases  is  not  acquired  because  i^  defendant 
fails  teP  question  itr  None  ot  the  cases  cited 
in  the  opinion  sustains  a  contrary,  doctrine. 
In  Hollins  v.  Coal,  et45.  I.  Co.  160  U.  S.  371, 
14  S.  Ct.  ia7».37  t.  S«  (I-.  €d.)  1113,  it  ap- 
pesring  that,  such  g.  suit  had  bsen  dismissed 
upon  the  merits,  it  was  held  that  it  should 
have  be«n  dismissed  for.  want  of  jurisdiction. 
Want  of  jurisdiction  ol  the  subject-matter 
may  be  urged  at  a<iy  time... 

He  is  right  iq  finding  that  the  bill  in  thi$ 
cause  is  not,  and  was  not  intended  to  be,  a 
j:udgment  creditor's  bill.     The  solicitor    for 
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coiiiplamknt  leaves  lis  in  no  doubt  lipon  the 
subject.    Ht' says,  Ih  the  brief: 

**SeJ(!ioh  S  [referring  to  the  sales  in  bulk' 
law]  carves  out  a  new  remedy,  noi  before 
known'  to  the  law  »  '  '" 

And  also:  '  '  .  '    : 

"Oile  <>annot  read  this  statute  i^ithout  at 
once  concluding'  [236]  that  it  wa^  the  inten- 
tion of  the  legislature  to  give  the  'general 
creditor  onfe  new,  cbiiiplete  remedy' Tiy  one"  ac- 
tion and  not  compel  him  to  pursue' hla'reifae- 
dy  through  several  cdurts."  ' 

In  this  connection  ft  mav  be'  ob^^rVed  that 
the  decree  »|ipfealed  frbin  is  Nothing 'more  oi^ 
less  than  a  ^one;^ '  judgment  against  appel- 
lant Bkket  pfiinarily  and  against  defend^tnt 
Schmidt  '  ^ecbndaif i!y.  Thei'e  is  llo  decree' 
a^afnst'  the  goods"  tfiid  Ao  proiiiibh  ih  the 
decree  for  sdlibg  them  to  satisfy  co'trr^l ain- 

ant V  d^rtiamJ;  ' • ' •  •  •    '' ''  *  '''      '    "  '• 

'  ifhe  s^c^tta^and'tHiB  fourth  T^ulingfe  \(1u(h 
I  havfe  refei'f^d'  to  are  the  Imj^ortant  ones!: 
They  agi'ee'only  in  part  with  complaiti^ht's' 
theorj^?' ." /'■•  '*■•     •  •  .      •   *•;  ';'.''■ 

'Tlie  statute  makes  a  sale  of  gbo'd^  In  bulk 
void  as  tb  cr^ditbrs  of  fhe  seller,  unl'es{(  a(< 
companfed  by  certain  specified '  foritialities. 
What,  in  fetich  cases,  is  the  VenrWy  Of  the 
creditor  6^  £he  seller T  If  the  stktnte  gives 
a  remedy,  It  is  clearly  a  remedy  iii  eqiiity. 
If  it  wtfs  ei^^' legislative  iiitentioii  that  the 
merchandise  transferred 'In*  violation  of  the 
statute,  or  *'tlie '  value  tHerco/,  shotiTA  be  a' 
fund  for 'payment  of  the  debts 'of  tb^  sMler,' 
the  remedy  Is  in  iequity.  , , ..       ' 

In  Muss^Tinati  Grocer  CoV  f.  Kidd,''eic,  Co  ' 
151  \ifich..4Y«,  lis  N.  W.  409,  it  wap  th^^'cOtt- 
tentiori  dfappell'dnts' that:  "The  leglriliture' 
meant  that  bh  the  a'pplicaHon  of  dh^  credi- 
tor, and  after  hearing,  the  6burt  would  make 
an  order  declaring  the  purchaser  to  hold  the 
floods  fbr  the  benefit  of  all  tile  creditors  of 
th(B  seller  pro  rertc^."  '       *  * 

The  contention  was  overruled;  the  justices' 
sitting  in  that  case  holding  that:     '*Xt  would 
destroy  the  intent  of^  Uv^  .Jkgislaturc  in  pass- 
ing the  act  to  require'  the  intervention  of  a 

The  action  i^fi^garni^bmontv  and  a  person- 
al judgment  [237]  against  the  purchaser  of 
the  goods  for  the  amount «bf  the  seller's  debt 
to  the  plaintiff  was  affirmed. 

In  Bixfer  V/ Pry, '157  MIcH;- 314,  i22 'N. 
W.  119,  which  was  a  suit  in  eqiiity,  the  bill 
of  complaint  charged  that  one  R.  S.  Drew 
was  a  retaiil  nierchant  whobecam^  iridebted 
to  the  complainant  for  merchandise  and  al60 
bec'^me  indebted  to  others;  that  Bfew  sold 
bis  stock  of  good^  to  defelWant  Tfy,  fnbtilk, 
without  complying  with  the  statute,  Wheteby 
said  Fry  "became  and  is  a  receiver  and  liable 
to  said  creditort'for  all 'goods  '  .'  .  '.  that 
have  coriie  into  his  j^ossession  by  virtu^  of  the 
staid  sale."     It  was '  chargfed  thill'  Dfe^'  tvas 


insolvent.  In  liehalf  of  complainant  and  all 
other  creditors  of  Drew,  it  was  prayed  that 
Fry  appear  and  answer,  that  he  be  decreed 
to  hold  all  of  said  goods,  etc.,  as  ree^iver  and 
in  trust  for  creditors  of  Drew,  that  he  coma 
to  an  accounting  and  turn  over  "to  the  court 
erufiicient  of  the  goods  to  pay  Drew's  debts, 
the  property  to  be  disposed  of  and  proceeds 
distributed  under  the  order  and  direction  of 
the  court.  Ko  personal  judgment  against' 
Fry  wa^  asked  for;  but  the  attempt  was  to 
fallow  the  goods  as '  a  fund  for  payment  of 
creditors.  The  bni  was  filed  according  to  the 
theory  that   the   statute,  by  its  terms   Ini- 

Sorted,  {f  it  did  not  cfeate,  an  equitable  renile- 
y.  ■  Hie  dourt  below  overruled  a  demurrer  to 
the  bin,  and  in  an  opinion  used  the  language 
following: 

""Sectl6n  3  of  Act  No.  223  of  the  Public  Acts 
of  i 903,  Michigan,  reads: 

'  *'*Any  purchaser,  transferee,  or  assignees 
sball  upon' application  of  'any  of  the  credi- 
tors of  the  seller,  transferi^or  or  assignor,  be- 
come a  re<ieiver  and  be  held  acc6un table/  etc. 

'"'The    purchaset,    transferee,  '  or    assignee 
does  not  become  a  receiver  and  accountable 
until  appointed  as  such,  and  he  cannot  be  so 
appointed,   except  by  a   court   of  chancery. 
To  delay  the  appointment  until  the  [238]  cred- 
it6rs'  becohi^  judgment  creditors  would  render 
the  statute  practically  of  no  benefit  In  many' 
cases.  I  do  not  Care  tb  be  responsible  for  such 
a  construction,  but  rather  preffer  to  give' the' 
cbnstruction  that  will  secure  the  reisults  evi- 
dently intended  by  the  legislature.    Whether 
Drew"  ought  not' to' have  been  made  a  party, 
is  a  question  I  do  n'bt  now  pa^s  upon;  as  later 
h^  inay  be  added,  if  deeined  necessary.    This 
would   seeln  true,  unless  made  a  party,'  no 
claim  can  be  made  out  against  Drew  in  tbi^' 
proceeding.    'Judgment' would  have  to   first 
b'^  obtained  in  an  action  ait  law  against  him' 
be^brri  thb  funds  in  the  hands  of  the  receiver" 

I 

could 'be  applied  to  the  liquidation  of  com-- 
pflainant's  cWim.  The  nec^s^ty  of  th6  case 
demands  that  the  purchase!*  be  placed  In  a 
position  df  rCs{K)n8ibility  at  the  eatliest  pos- 
sible nloment.  Largely  for  this  reason,  )l 
overrule  the  demurrer,  granting  the  usual 
time' to  plead." 

From  the  order  overruling  the  demurrer, 
the '  defendant  appealed.     Two  of  the  eight 
justices   who'  heard   the   argiimenf  were   of 
opinion  that  the  bill  was  demurrable  because 
Dr^w  was  not  made  a  pai'ty  defendant,  and 
two  favored  an  affirmance  df  the  decree' up6n" 
the  ground  that  the  statute  "establishes  the 
right  of  a  court  of  equity  to  interfere  in  such 
a  Ca^e."    Four  of  the  juistices  were  of  opinion  ' 
that  pribr  decisions'  of  the  coiiH  disposed  of ' 
the  contention  that  the  statute  itself  pfrovid-' 
ed  fot  or  iiidicated  a  proceeding  iH  rein, -or 
for 'the  exclusive  jurisdiction   of  courts   of* 
equity,  and  held  that  a  court  of  equity  ivx)illd ' 
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assume  jurisdiction  only  whep  auch  jurisdic- 
tion was  warranted  by  general  rules. 

Having  held  that  to  require  the  intervention 
of  a  court  of  equity  in  such  cases  would  de* 
stroy  the  intention  of  the  legislature,  having 
held  that  the  purchaser  of  the  stock  of  goods 
is  liable  in  garnishment,  having  held  (Porter 
Y.  Goudzwaard,  162  Mich.  .158,  127  N.  W. 
295),  that  a  creditor  of  the  seller  of  a  stock 
of  goods  in  bulk  may  attach  the  goods,  it 
would  seem  to  be  settled  that  the  statute  we 
are  considering  does  [239]  not  give  ft  remedy. 
It  would  seem  that  the  court  had  heretofore 
been  of  opinion  that  creditors  of  the  seller 
have  an  adequate  remedy  at  law..  And  .tlie. 
opinions  referred  to  cannot  be  harmonized 
with  the  theory  that  the  goods  sold  constiti^te 
a  trust  fund  for  creditors. 

If  the  effect  of  these  decisions  is  not  that 
the  purchaser  of  the  goods  is  liable  to  the 
c^^ditors  of.  the  seller  to  the  extent  of  the 
value  of  the  goods,  and  that  such  creditors 
have  such,  and  only  such,  remedies  as,  inde-. 
pendent  of  the  particular  statute,  are  afford- 
ed, by  law,  then  I  have  misunderstood  tliem. 
If  my  Brother  McAlvay's  conclusions  are  aus-, 
tained,  we  come  to  this  proposition,  viz.:  Any 
creditor  of  a  seller  of  a  stock  of  goods  m  bulk 
may,  ai  his  election^  pursue  the  buyer  at  law, 
or  pui:8ue  the  goods  or.  their  proceeds  in. 
equity,  without  haying  secured  a  judgment  at 
law;  equitable  jurisdiction  being  grounded 
upon  the  statute  itself.  . 

How,  19.  practice,  can  such  &  proposition  be. 
sustained?  If  the  first  creditor  who  acts  files 
a  .bill  in  equity,  are  other  creditors  tliereby, 
deprived  of  the  right  to.  pjursui;  the  purchaser, 
in  actions  .at  law?  If,  in  a  particular  case, 
some  creditor  institutes  gi^nisliment  procee4*. 
ings.  or  attachment  and  garnislunent  proceed' 
ings^  and  some  creditor  later  files  a  bijll  in 
equity,  will  the ;  equity  court  a^dminist^r  sp, 
much  of  the  fund  as  shall  remain  after  the. 
plaintiff  in  the  law  action  is  satisfied,  or  will 
it  dislodge  the  plaintiff  in  the  law  case  an^ 
oblige  all  creditor 9  to  accept  an  equitable 
division  of  ^he .  property  or  of  its  proceeds  ? 
These  are  questions  which  at  once,  suggest, 
themselves. 

The  statute  either  leaves  creditors  to  such. 

■ 

remedies  as  existed  when  the  law  was  passed 
or  else  it  provided  a  new  remedy.  If  it  prp- 
vi4ed  a. new  remedy,  it  did  so  in  the  words: 

"Any  purchaser  ,  .  .  who  .  shall  not , 
conform  to  the  provii^ions  of  this  act. shall, 
upon  application  of  [240]  any  of  tl^e  creditors 
of  the  seller,  ,  .  .  become. a  receiver  and 
be  held  accountable  to  such  creditors  for  all 
the  goods,  wares,  merchandise,  and  fixtures 
that  have  come  into  his  possession  by  virtue 
of  such  sale." 

If  it  provided  a .  new  reme^Xi  it   ia  qeees- , 
■arily   an   exclusive   remedy^    The   unlawful 
Mile  is  v:oid.    The  goods,  as  to  his  creditors, 


belong  to  the  vendor. ,  The  vendee  is  a  receivei 
''accountable  to  such  creditors  for  all  the 
goods  .  ,  ..  that  have  come  into  his  pos- 
session by  virtue,  of  such  sale.*' 

In  my  opinion,  it  would  have  been  logical 
if  in  the  initial  case  presented  this  court  had 
agreed  witli  the  contention  of  the  appellant 
and  had  held  that  the  legislative  intention,  ir 
case  the  law  was  djisobeyed,  was  to  mal^e  tbi* 
buyer  1^  trustee  for  creditors  of  the  qeller,  re- 
sponsible to  all  preditors  alike  for  the  value 
of  the  goods.  Such  a  folding  and  auch  a  con- 
struction of  the  act  would  afiirm  the  idea  of 
a  new  and  complete  remedy  imder  tht  stat- 
ute and.  preclude  t,\ie  idea  thitt .  the  swift 
creditor  may  recoup  himself,  even  to  tiie  ex- 
tent of  the  entire  value  of  the  goods  sold,  ia 
garnishment  pr  other  .proceedings  at  law. 
But  the,  pourf;  rejected  this  construction  of 
the  act  and  in  so  doing,  I  repeat,  neceasarilT 
decided  jthat  no  n^iy  iieme47  was  given  by  the 
statute,,.  Independent  of  statute*  a  simple 
contrac^.  creditor  has  no  remedy  in.  equity. 

If  the  construction  then  placed  upon  the 
act  W9.9  wrongy  if;  can  be  .remedied  by  over- 
ruling the  decision  and,  those  wl^ich  follow  it. 
I  do.  not  f avoir  aucfai  a  co(Xrse,  believing  the 
r^^edy  at, Jaw  to.be  fairly  adequate.    . 

One  oth^r  ^proposition  remaina  to  be  eon- 
sidered,  and  that , is  .whether  the  bill  can  be 
sustain^  as  a,  judgment  creditor's  bill,  upon 
the,  ground  that.  it. was  impossible  by  reason 
of  tl^e  dfl^t^or's  absence  to  obtain  a  judgment 
It  was  filed  upon  no  8\ich  ^heory,  but. accord- 
ing to  a  theory  which  I  ha vci.  stated.  More- 
over, .[241]  t^fsre.  is  not  here,  present  as  then 
was  in  Earle,  V.  Grove,  02  Mich.  ^5,  2  N.  W. 
61i}, .the  .fact  that  the  demand  could  not  b« 
satinfied  })y  an  action  at  law.  P)aintifi[  might 
have,  proceeded, by  attachment  and  garnish- 
ment.     ;     , 

The  decree  should,  be  reversed,  and.  the  bill 
dismissed,  with  costs  of  both, ,  courts  to  ap- 
pellant. ,     '        *.  * 
*     'I'll            ."I'l       .       *      >•• 

■ • 

1V0T£. 
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Remedies  of  Oredltor  f or*  VlolAtlea  et 

•    .    •   .  'Bulk  'Sslee  Iaw. 
./."...■••;•  :: 

,'  At  hawv 

.In  a^nost.  all,  of  the  American  atatea  buU^ 
sales  jaws  hav^  been  passed .  the  object  of 
which  is  to  prevent  a  tra4er  from  disposing 
of  his  merqhandlse  and  J^tures  in  bulk  with- 
out con^plying  with  certain  requirements 
such  as  nQi|icc,to  creditors,  ^.,  and. which  de 
clare,,tl^ft  a.'sale  made  in  violation  of  sucb 
provisions  shall  be  void  and  fraudulent  a-> 
against  the  .creditpr^  of  the  vendor.  Under 
such  a  law  it  has  b^n  held  that  a  creditor  of 
a  per;99n.  who  has  pold  goods  in  violation  o' 
its  ternas,  cannot,.  witho\it  a  judgment  or  a 
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lien  in  his  favor,  maintain  a  direct  action  at 
law  against  the  purchaser  of  the  goods  to  re- 
cover the  debt.  Bogera'  Milling  Co.  v.  GofT, 
etc.  Co.  (Okla.)  148  Pac.  1029;  Bewley  v. 
Sima,  —  Tex.  Civ.  App.  — ,  145  S.  W.  1076; 
Rothschild  v.  Trewella,  36  Wash.  679,  79  Pac. 
480. 104  Am.  St  Rep.  973,  68  L.R.A.  281.  This 
rule  does  not,  however,  apply  to  a  trustee  in 
bankruptcy  who  may  bring  an  action  of  re- 
plevin to  recover  a  stock  of  goods  sold  by 
the  bankrupt  in  violation  of  the  provisions  of 
a  bulk  sales  law.  Goodwin  v.  Tuttle,  70  Ore. 
425,  141  Pac.  1120,  wherein  it  was  held  that 
a  person  who  took  possession  of  property  in 
violation  of  a  bulk  sales  statute  was  not  "a 
bona  fide  holder,  for  value  prior  to  the  date  of 
the  adjudication"  within  the  meaning  of 
section  70  of  the  national  bankruptcy  law. 

The  'creditor  may  proceed  by  suing  out  a 
writ  of  attachment  and  may  attach  the  goods 
in  the  hands  of  the  vendee.  Carstarphen 
Warehouse  Co.  v.  Fried,  124  Ga.  544,  52  S.  E. 
598;.Kight  v.  Stephen  Putney  Shoe  Co.  137 
Ga.  493,  73  S.  E.  740;  Galbraith  v.  Oklahoma 
State  Bank,  36  Okla.  807,  130  Pac.  541; 
Rogers'  Milling  Co.  v.  Golf,  etc.  Co.  (Okla.) 
148  Pac.  1029.  See  also  Daly  v.  Sumptef 
Drug  Co.  127  Tenn.  412,  Ann.  Cas.  IftHB 
1101,  155  S.  W.  167. 

Likewise  a  creditor  of  the  vendor  has  a 
remedy  by  garnishment  to  enforce  his  rights 
against  a  person  who  has  bought  the  goods 
without  complying  with  the  requirements  of 
a  bulk  sal^s  law.  Musselman  Grocer  Co.  v. 
Kidd,  etc.  Co.  151  Mich.  478,  115  N.  W.  409; 
Marquette  County  Sav.  Bank  v.  Koivisto,  1C2 
Mich.  554,  127  K  W.  680;  Appel  Mercantile 
Co.  V.  Barker,  92  Neb.  669,  138  N.  W.  1133; 
Interstate  Rubber  Co.  v,  Kaufman,  98  Neb. 
562,  153  N.  W.  585;  Rogers'  Milling  Co.  v. 
GofT,  etc.  Co.  (Okla.)  148  Pac.  1029;  Owosso 
Carriage,  etc.  Co.  v.  Mcintosh  (Tex.)  179 
S.  W.  257,  {reversing  judgment  in  146  S.  W. 
239)  ;  Kohn  v.  Fishbach,  36  Wash.  69,  78 
Pac,  199,  104  Am.  St.  Rep.  941;  Friedman  v. 
Branncr,  72  Wash.  338,  130  Pac.  360.  See 
also  Humphrey  v.  Coquillard  Wagon  Works, 
37  Okla.  714,  132  Pac.  899,  49  L.R.A.(N.S.) 
UOO.  Compare  McGreenery  v.  Murphy,  76  N. 
H.  338,  82  Atl.  720,  39  L.R.A.(N.S.)  374.  As 
the  theory  on  which  the  remedy  by  garnish- 
ment is  grounded  is  that  the  purchaser  of 
goods  sold  in  violation  of  the  provision  of  a 
bulk  sales  law  is  regarded  as  a  trustee  for  the 
creditor,  it  has  been  held  that  the  creditor 
may  hold  the  garnishee  for  the  fund  coming 
into  his  hands  in  case  he  has  disposed  of  the 
goods.  Jaques,  etc.  Co.  v.  Carstarphen  Ware- 
house Co.  131  Ga.  162  S.  E.  82;  Appel  Mercan- 
tile Co.  V.  Barker,  92  Neb.  669,  138  S.  W. 
1133;  Interstate  Rubber  Co.  v.  Kaufman,  98 
Neb.  562,  153  N.  W.  585;  Owosso  Carriage, 
etc.  Co.  v.  Mcintosh  (Tex.)  179  S.  W.  257 
{reversing  judgment  in  146  S.  W.  239) ; 
Ann.  Cas.  1916C.— 59. 


Kohn  V.  Fishbach,  36  Wash.  69,  78  Pac.  199, 
104  Am.  St.  Rep.  941;  Friedman  v.  Branner, 
72  Wash.  338,  130  Pac.  360.  And  it  is  im- 
material that  the  goods  have  been  sold  by 
the  garnishee  before  the  service  of  the 
garnishment  summon$.  Jaques,  etc.  Co.  v 
Carstarphen  Warehouse  Co.  131'  Ga.  1,  62  Si 
E.  82.  In  Kohn  v.  Fishbach,  supra,  the  court 
said:  "It  is  true,  the  garnishee  answered, 
and  probably  in  accordance  with  the  facts, 
that  he  did  not  at  that  time  have  any  of  the 
property  of  the  defendant  in  his  possession, 
and  that  he  was  not  indebted  to  him.  But,  in 
contemplation  of  law,  he  had  the  property  of 
the  defendant  in  his  hands,  because,  having 
purchased  the  property  in  fraud  of  law,  with- 
out complying  with  the  provisions  of  the  law 
in  relation  to  sales  of  property  in  bulk,  he 
stood  in  the  position  of  a  trustee  of  the  prop- 
erty, responsible  to,  the  cestui  que  trust  or  the 
creditors  for  the  disposition  of  such  prop- 
erty." 

Where  the  purchase  price  for  goods  sold 
without  complying  witt  the  provisions  of  a 
bulk  sales  law  has  been  paid  int6  court  in 
an  action  brought  to  recover  it,  the  fund  so' 
paid  in  will  be  regarded  as  a  trust  fund  to 
be  distributed  pro  rata  among  those  'creditors 
who  have  intervened  in  the  suit.  Fitz  Henry 
V.  Munter,  33  Wash.  629,  74  Pac.  1003. 

So  on  the  ground  that  no  title  to  thb  goods 
has  been  passed  by  one  who  sells  goods  in 
violation  of  a  bulk  sales  law  it  has  been  held 
that  his  creditors  may  levy  execution  on  the 
goods  on  a  judgment  recovered  against  the 
vendor.  Parham  y.  Potts  Thompson  Liquor 
Co.  127  Ga.  303,  56  S.  B..  460;  Mutz  v. 
Sanderson,  94  Neb.  293,  143  N.  W.  302; 
Marshon  v.  Toohey  (Nev.)  148  Pac.  357. 
And  a  creditor  may  levy  on  the  proceeds  re- 
ceived by  the  vendee  of  the  goods  fraudulent- 
ly sold  where  it  appears  that  he  has  disposed 
of  them.  Marshon  v.  Toohey  (Nev.)  148  Pac. 
357.  A  creditor  need  not  in  such  a  case  levy 
on  other  property  of  his  debtor  and  have  the 
execution  returned  imsati<ified  bjefore  levying 
on  the  property  fraudulently  sold.  Mutz  v. 
Sanderson,  94  Neb.  293,  143  N.  W.  302. 

Where  a  bulk  sales  law  provides  that  "no 
proceedings  at  law  or  equity  shall  be  brought 
against  the  purchaser  to  invalidate  any  such 
voidable  sale  after  the  expiration  of  ninety 
days  from  the  consummation  thereof,"  it  has 
been  held  that  a  levy  on  goods  within  ninety 
days  of  their  sale  under  an  execution  issued 
on  a  judgment  secured  by  a  creditor  a^insl 
the  vendor  is  a  "proceeding  at  law  or  equity*' 
within  the  meaning  of  the  law.  Dickinson  v. 
tiarbison,  78  N.  J.  L.  97,  72  Atl.  941;  Wilson 
V.  Edwards,  32  Pa.  Super.  Ct.  295.  And  that 
provision  has  been  held  to  be  satisfied  where 
a  creditor  attaches  within  ninety  days .  tho 
goods  which  have  been  fraudulently  sold  by 
his  debtor  and  there  is  no  break  in  the  con- 
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tinuity.of  the  proceedings  so  begun  by  aitacli- 
ment,  although  the  final  sale  of  the  merchan- 
dise under  the.  writ  does  not  take  place  till 
after  the  ninety  days  mentioned  in  the  law 
have  passed.  Schumacher-Binzley  Co.  v. 
Riddle,  52  Pa.  Super.  Ct.  6,  wherein  the  case 
of  Schmucker  v.  Lawler,  38  Pa.  Super.  Ct, 
o78,  was  distinguished  on  the  ground  that 
an  attachmeiit  execution  under  Act  of  June 
16,  1836  (P.  L.  755)  was  not  an  appropriate 
remedy  where  goods  were  sold  in  violation  of 
a  bulk  sales  law,  as  that  process  was  intended 
to  reach  only  certain  classes  of  personal  prop- 
erty not  subject  to  the  writ  of  fieri  facias. 

It  has  been  held  that  where  a  person  has 
sold  goods  in  violation  of  the  provision  of  a 
bulk  sales  law  which  makes  such  a  sale  void- 
able as  against  his  creditors,  any  one  creditor 
may  attack  the  sale  immediately  without  ob- 
taining the  cp-operation  of  his  fellow  credit- 
ors. Wilson  V.  Edwards,  32  Pa.  Super.  Ct. 
295. 

There  is,  however,  a  limitation  on  the  ex- 
tent of  a  creditor's  right  to  follow  property 
a9  sold  in  relation  of  a  bulk  sales  law.  Thus 
in  Kasper  v.  Spokane  Merchants'  Assoc.  87 
Wash.  447,  151  Pac.  8Q0,  }t  appeared  that  a 
stock  of  ^Qoda  l^ad.  been  sold  by  one  Cohn  to 
a  corporation  known  as  the  Colville  Toggery 
without  complying  with  a  bulk  sales  law,  apd 
the  vendee  later  made  an  assignment  of  the 
same  property  to  a  merchants'  association  for 
the  benefit  of  its  creditors.  In  a  suit  by 
Cohn's  vendor  for  a  ps^rt  of  the  purchase 
price  wherein  he  sought  to  charge  the  mer- 
chants' association  as  garnishee,  alleging,  that 
the  sale  waa  void  originally  under  the  pro- 
visions of  the  bulk  sales  sict,  the  court  said : 
"But  the  statute  does  not  confer  upon  the 
creditors  of  a  vendor  who  transfers  his  goods, 
wares,  or  merchandise  in  bulk  without  a  com- 
pliance with  this  statute  the  right-  to  pursue 
the  property,  into  whosoever  hands  it  may 
fall..  The  creditor  having  neither  title  to  nor 
a  lien  upon  the  property,  but  only  an  in- 
choate right  to  have  the  property  su^ected  to 
his  debt,  the  rule  of  caveat  emptor  does  not 
apply.  We  must,  therefore  show  that  the 
holder,  or  converter  of  the  property  is  the 
fraudulent  vendee  himself,  or  some  person 
who  took  the  property  from  the  fraudulent 
vendee  with  knowledge  of  the  fraudulent 
tra9afer.  If  this  be  not  tlie  rule,  a  creditor 
of  a  fraudulent  vendor  could  permit  such 
vendor  to  pontinue  the  business  purchased, 
sell  the  goods  to  customers  in  the  ordinary 
course  ol  tr^de,  ^nd,  after  the  property  is  ex- 
hauated  pursue  the  purchasers  as  for  a 
conversion  of  the  goods;  thus  permitting  the 
act  to  operate  in  restraint  of  trade,  and  as  a 
fraud  upon  the  Innocent;  things  not  intend- 
ed. In  our  judgment,  by  the  framers  of  the 
act  or  by  the  legislature  which  enacted  it 
into  law.     Tested  by  these  principles,  there 


can  be  no  recovery  in  this  proceeding  against 
the  appellant  association.  It  affirmativelj 
appears  in  the  record  that  the  association  had 
no  knowledge,  at  the  time  it  took  the  assign- 
ment from  the  Colville  Toggery  either  that 
there  had  not  been  a  compliance  with  the 
Sales-in-Bulk  l^aw  iii  the  sale  from  Cohn  to 
that  corporation,  or  that  Kasper  was  a  credit- 
or of  Cohn  on  account  of  her  purchase  of  tttr 
goods  from  him.  Conceding,  therefore,  that 
the  association  was  in  fact  a  purchaser  of  the 
atock  of  goods  in  virtue  of  the  assignment,  it 
was  a  purchaser  from  the  fraudulent  vendee 
of  the  goods  for  value  and  in  good  faith,  not 
in  itself  a  party  to  the  fraudulent  transfer, 
and  hence  not  liable  as  for  a  conversion  of 
the  property." 

The  bulk  sales  law  of  Missouri  (Laws  1913. 
pp.  163,  164,  165)  provides  In  section  2  that 
"nothing  in  this  act  shall  be  so  construed  as 
to  give  any  creditor,  manufacturer,  whok 
sale  merchant  or  jobber  any  right  to,  or  Hea 
on  any  merchandise  or  article  in  any  stock 
of  goods,  except  the  goods  sold  and  delivered 
by  such  creditor,  manufacturer,  wholeaak 
merchant  or  jobber."  Another  provision  gives 
to  creditors  of  a  fraudulent  vendor  a  right 
to  proceed  against  their  debtor  under  pre 
existing  statutes  which  give  a  right  to  set 
aside  fraudulent  conveyances  by  attachment 
and  by  seizure  by  writ  of  fieri  facias.  In  an 
action  of  the  kind  authorized  by  the  latter 
provision  the  creditor  was  held  not  to  be 
limited  in  his  right  of  attachment  to  such 
merchandise  or  articles  in  stock  as  were  solJ 
by  him  to  the  fi^audulent  vendor  as  provided 
for  in  section  2  of  the  bulk  sales  law.  Joplin 
Supply  Co.  V.  Smith,  182  Mo.  App.  212,  167 
S.  W.  649,  wherein  the  court  said:  nVe  hold 
that  where  a  sale  is  made  such  as  is  declared 
fraudulent  and  void  by  the  Act  of  1913, 
creditors  of  the  vendor  have  open  to  them  the 
right  to  attach  which  has  existed  since  the 
enactment  of  sections  2294  and  2344,  Berised 
Statutes  1909,  to  set  aside  fraudulent  con- 
veyances or  to  seize  by  fieri  facias,  and  also 
the  remedy  as  provided  in  section  2  of  the 
Act  of  1913,  and  that  unless  the  latter  reidedy 
is  invoked,  the  creditors  have  the  same  rights 
and  remedies  as  to  fraudulent  oonvevances 
that  they  have  always  had  when  the  law  de 
dared  a  conveyance  fraudulent  and  void.  In 
case,  however,  they  do  invoke  the  remedy  as 
provided  in  section  2  of  said  act,  then  and 
not  until  then  does  the  proviso.  If  ever,  l)cgin 
to  operate.  Keeping  in  mind  the  legislatiTj 
intent  of  declaring  such  sales  fraudulent  anu 
void,  this  construction  gives  a  greater  efTeit 
to  that  intent  and  arms  the  defrauded  creditor 
with  all  the. instruments  of  redress  which  he 
had  heretofore  as  well  as  the  one  created  bv 
section  2  of  the  act  of  1913.  This  construc- 
tion places  no  hardship  on  the  parties  to  the 
sale    as    the    act    plainly    designates    what 
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must  be  done  to  make  the  sale  or  trade  in- 
vulnerable ao  far  ad  this  act  is  concerned." 

lu  Equity. 

In  the  •  reported  case  it  is  held  that  a 
remedy  by  garnishment  is  not  the  only  rem^ 
tsdy  under  a 'bulk  sal^s  law  and  that  where 
it  aippears  that. a. vendor  who  has  sold  articles 
without  complying'  with  the  terms  of  tb^ 
statute  has  disposed  ol  aU  his  property,  and 
has  absconded  to  parts  unknown,  his  credit* 
ors  have  no  Adequate  remedy  at  law  and  can 
proceed  in  equity  without  first  obtaining  a 
judgment  at  law.  Similar ly>  it  has  been  held 
in  a  Nebraska  ease  that  where  goods  'were 
sold  without  a  eompliance  with  a  bulk  sale^ 
law,  by  a  person  who  died  soon  alter  the  sale, 
a  creditor  might  bring  a  hill  in  equity 
foir  the  appointtneat  oi  a  reeeiver,  and  for 
the  sale  of  the  goods  and  a  distribution  of  the 
proceeds  pro  rata  among  the  creditors,  wit}i- 
out  first  reducing  his  claim  to  a  judgment  or 
presenting  it  to  the  probate  court  for  allow- 
ance. Seheve  v.  Vanderkolk^  97  Neb.  204,  149 
N.  W.  401.  So  creditors  hav«.a  remedy  by 
a  bill  in  equity  to  set.  aside  as  fraudulent  a 
sale  of  raerchandise  made  in  viotation  of  a 
bulk  sales  law  where  it  appears  that  it  is 
praistieally  impossible  for  them  to  reduce 
their  claims  to  Judgment  within  the-  ninety 
days  allowed  by  the  law  and  that  no  attach- 
ment lies  because  a  statute  t^uires  actual, 
and  not  merely  eonstructive»  fraud  to  be 
shown  in  such  a  case.  Guaranty  Title,  etc. 
Co.  ▼.  Pesrlman,  144  fM.  650.  • 

It  has  been  held  that  where  a  bulk  sales 
law  makes  a  sale  of  goods  absolutely  void  as 
to  creditors  for  a  violation  of  its  provisions, 
the  creditors  of  the  vendor  are  entitled,  bv  a 
bill  in  equity,  to  reach  and  apply  the  prop- 
erty to  a  payment  of  their  claims,  and  for 
that  purpose  may  have  a  receiver,  an  injunc^ 
tion  and  an  accounting.  Humiston  v.  Yore, 
181  Mich.  620,  148  N.  W.  266;  To  the  same 
effect  see  the  reported  case.  And  a  creditor 
may  maintain  an  action  in  the  nature  of  a 
creditor's  bill  to  have  a  sale  of  goods  in  vio- 
lation of  ihe  terms  of  a  bulk  sales  law  set 
aside  and  an  aceonniing  from  the  vendee  for 
the  value  of  the  goods,  on  the  ground  that  the 
purchaser  from  the  debtor  becomes  a  trustee 
of  the  property  purchased  to  the  extent  of 
the  creditor's  claim,  and  it  is  immaterial 
that  the  buyer  may  have  mingled  tlie  pur- 
chased goods  with  property  of  his  own  so  as 
to  destroy  their  identity  or  that  he  has  con- 
verted them  into  cash.  Wheeler,  etc.  Mercan- 
tile Go.  V.  Moon,  49  Mont.  307,  141  Pac.  665. 

Where  part  of  a  stock  of  goods  has  been 
sold  in  violation  of  the  provisions  of  a  bulk 
sales  law  which  declares  that  sales  so  made 
"shall  be  presumed  to  be  fraudulent''  as 
against  creditors  of  the  seller,  it  has  been 
held  that  the  latter  may  proceed  directly  in 


equity  against  the  purchaser  fdi"  the  value  of 
the  goods  without  attaching  them,  where  it 
appears  that  part  of  the  goods  have  been  sold 
and  the  remainder  so  intermingled  with  new 
goods  th^t  it  is  impossible  to  distinguisii 
theni.  Daly  v.  Sumpter  Drug  Co.  127  Tenn. 
412,  Ann.  Cas.  1914B  1101,  155  S.  W.  16V, 
Mahoney- Jones  Cb,  v.  Sams,  il28  /fenn.  207, 
159  S.  W.  1094. 

Where,  however,  the  remedy  at  law  by  at- 
tatUiment  gainst  a  fraudulent  debtor  Is  com- 
plete and  available  a  creditor  viijX  be  deai^d  a 
remedy  by  injunction  and  the  appointment  of 
a  •'  temporary  receiver.  Oarstarphen  Ware- 
house Co.  V.  Fried,  124  Ga.  544,  52  6.  E.  dOa 

In  Muller  v.  Hubschman,  84  N.  J.  £q.  30, 9>6 
Atl.  189,  a  bill  brought  by  a  creditor  to  obtain 
a  money  decree  against  the  purchaser  and  his 
vendee  of  goods  which  were  sold  in  violation 
of  a  bulk  sales  law  which  law  made  the  sale 
voidable  as  against  creditors  of  the  seller, 
was  held  not  to  be  maintainable  without  a 
sliowing  that  the  complainant  was  a  creditor 
who  ,had  acquired  by  judgment  and  execution 
or  otherwise  a  lien  on  the  goods  in  question. 
Tbe  court  said:  ^'Its  purpose,  declared  in  its 
title,  is  the  prevention  of  fraud.  Because 
proof  of  fraud  is  sometimes  so  diilicult,  it  goeis 
to  the  extent  of  annulling  an  entire  class  of 
sales,  innocent  or  fraudulent,  as  against  the 
vendor's  creditors,  unless  certain  prescribed 
steps  are  taken  whose  object  is  to  notify  them 
of  the  contemplated  sale.  The  act  so  far  re- 
stricts the  seller  in  the  enjoyment  of  his 
property  rights  that  some  courts  have  helil 
similar,  though  perhaps  somewhat  more 
drastic,  legislation  to  be  unconstitutional. 
.  .  .  It,  yet  remains  true  that,  if  a  creditor 
must  clothe  himself  with  a  judgment  before 
he  can  take  advantage  of  that  provision  of 
the  statute  of  frauds  (section  12)  which  de- 
clares void  every  conveyance  of  goods  and 
chattels  contrived  in  fraud  with  intent  to 
hinder,  delay,  or  defraud  creditors,  so  must 
he  where  the  right  is  given  to  attack  a  trans- 
action that  may  be  innocent  and  is  only 
voidable  because  the  statute  makes  it  8o.~' 

It  was  held  ^n  Bixler  v.  Fry,  157  Mich,  314. 
122  N.  W.  119,  16  Detroit  I^g.  N.  411,  by  an 
equally  divided  court  that  a  bill  in  equity 
would  not  lie  in  favor  of  a  creditor  of  one 
who  sold  his  goods  without  complying  with 
the  bulk  sales  law,  thereby  rendering  the  sab: 
void  as  to  his  creditors,  where  it  appeared 
that  the  creditor  had  an  adequate  remedy  at 
law  and  had  not  reduced. his  claim  to  a  j.udg- 
ment.  And  in  Kubinsky  v.  Spiro,  60  Mi«c. 
582,  113  N.  Y.  S.  852,  it  was  held  that  a 
creditor  at  large  had  no  standing  in  equity 
to  set.  aside  a  sale  of  goods  in  violation  of  the 
terms  of  a  bulk  sales  law  until  he  had  re- 
covered a  judgment  against  tiie  debtor  and 
had  made  a  return  of  thei  execution  as  uu« 
satisfied. 
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RestrlotlTe  CoTenant  —  Enforoement 
asainst  Snbpnroliaser  —  Corenantee 
Owning  no  Adjoining  Itand. 

A  restrictive  covenant  which  does  not  run 
with  the  land  wiU  not  be  enforced  in  equity 
against  a  purchaser  from  the  covenantor, 
tfiough  he  bought  with  notice  of  the  cove- 
nant, if  th^  covenantee  owns  no  land  adjoin- 
ing thart  to  which  the  covenant  relates. 

[See  note  at  end  of  this  case.] 

[642]  Appeal  from  the  judgment  of  Avory 
J.  at  the  trial  without  a  jury  of  an  action  for 
breach  of  a  covenant  dated  January  24,  1907. 

In  Xovember,  1906,  the  defendant  M.  J. 
Allen,  who  was  a  builder,  apj^lit^  to  the  plain- 
tiffs upder  s.  7  of  the  London  [643]  Building 
Act,  1894  (57  &  58  Vict.  c.  ccxiii),  for  their 
sanction  to  form  and  lay  out  on  certain  land 
k  new  street,  tolled  Galloway  Road,  running 
from  south  to  north,  and  a  new  street  at 
the  northern  end  of  Galloway  Road  running 
from  east  to  west  in  continuation  of  a  road 
called  Dunraven  Street.  The  plaintiffs,  by 
their  Building  Act  Committee,  gave  their 
sanction  on  condition  that  the  applicant  en- 
tered into  a  deed  of  covenant  not  to  erect  any 
building,  structure,  or  other  erection  on  two 
plots  of  land  coloured  green  on  the  plan,  the 
object  being  to  afford  facilities  for  the  con- 
tinuation of  the  proposed  streets.  According- 
ly by  an  indenture  dated  January  24,  1907, 
and  made  between  tlie  plaintiffs  and  the  de- 
fendant M.  J.  Allen  (therein  called  the 
applicant),  the  latter  entered  into  the  follow- 
ing covenant:  **The  applicant  doth  hereby 
for  himself,  his  heirs  and  assigns,  and  other 
the  persons  claiming  under  him.  and  so  far 
as  practicable  to  bind  the  land  and  heredita- 
ments herein  mentioned  into  wli6se8oever 
Jiands  the  same  may  come,  covenant  and  agree 
with  the  council  that  he  and  they  will  not 
erect  or  place,  oi*  cause  or  permit  to  be  erected 
or  placed,  any  building,  structure,  or  other 
erection  upon  the  land  shewn  by  green  colour 
on  the  said  plan,  without  the  previous  con- 
sent in  writing  of  the  council  so  to  do,  and 
that  on  every  conveyance,  sale,  charge,  taaort- 
gage,  lease,  assignment,  or  other  dealing  with 
the  land  herein  mentioned  or  any  part  thereof 
he  will  give  notice  of  the  aforesaid  f^venant 
in  every  conv^ance,  transfer,  mortgage, 
charge,  lease,  assignment,  or  other  document 
by  which  such  dealing  is  effected."  Tho 
portions   coloured'  green   w«re   two,   namely. 


plot  1,  being  a  continuation  to  the' westward 
of  Dunraven  Street,  and  plot  2,  being  a  con- 
tinuation to  the  northward  of  Galloway  Road. 
M.  J.  Allen  was  erroneously  described  in  the 
deed  as  the  owner  in  fee  simple  of  the  land, 
wheteas  at  that  date  he  had  only  an  option 
to  purchase  it. 

With  regard  to  plot  1,  this  plot  was  with 
certain  other  land  conveyed  to  If.  J.  Allen 
in  fee  simple  on  July  3,  1908.  On  the  same 
day  he  conveyed  it  together  with  other  prop- 
erty to  one  Wilkocks  by  way  of  nrartgage  u 
aecurity  for  an  advance.  On  [644]  August  1, 
1911,  the  mortgage  debt  due  to  Willcocka  was 
paid  off,  and  Willcocka,  with  the  ooncnrrenoe 
of  M.  J.  Allen,  conveyed  the  land  to  the  de- 
fendant Emily  Allen,  the  wife  of  M.  J.  Allen, 
in  fee  aimpte  freed  and  discharged  from  the 
mortgage.  Meanwhile,  in  July,  1911,  Eanilj 
Allen  commenced  to  build  and  completed  three 
houses  on  the  plot,  and  on  October  9,  1911, 
she  conveyed  the  plot  with  the  houses  thereon 
to  the  defendant  Norris  in  fee  simple  by 
way  of  mortgage  as  security  for  an  advance. 
On  August  6,  1911,  the  present  action  was 
brought  against  the  defendant  M.  J.  Allen. 
Emily  Allen  waa  added  aa  a  defendant  on 
October  31,  1911,  and  subsequently  Norris 
was  also  added  as  a  defendant. 

With  regard  to  plot  2  the  defendant  M.  J. 
Allen  erected  a  wall,  one  brick  thick  and  six 
feet  high,'  on  it  at  the  northern  end  of  Gallo- 
way Road,  and  he  contended  that  this  wall 
was  not  a  ''building,  structure,  or  other  erec- 
tion" within  the  meaning  of  the  covenant,  and 
that  tit  was  erected  solely  for  the  purpose  of 
protecting  persons  nsing  the  road,  as  the 
land  at  this  point  had  a  aharp  fall  in  the 
surface  of  the  ground. 

The  plaintiffs  claimed  as  against  the  Allen 
defendaiits  (1.)  &  declaration  that  neither  M. 
J.  Allen  nor  Emily  Allen  was  entitled  to  erect 
or  place  or  eause  to  be  erected  or  placed  any 
building,  structure,  or  other  erection  upon 
either  of  the  plots;  (2.)  an  order  directiof 
M.  J.  Allen  er  alternatively  Emily  Allen  to 
pull  down  and  remove  the  houses  erected  on 
plot  1;  (3.)  an  order  directing  M.  J.  Allen 
to  pull  down  and  remove  the  wall  erected  on 
plot  2;  (4.)  an  injunction  restraining  M.  J. 
Allen  or  alternatively. Emily  Allen  from  erect- 
ing, etc.,  any  building,  etc.,  upon  plot  1,  and 
a  similar  injunction  against  M.  J.  Allen  a< 
to  plot  2;  (5.)  damages.  The  ^aintiff» 
claimed  aa  against  the  defendant  Noria  ( 1.  ^ 
a  declaration  that  he  was  not  entitleckto  re- 
tain upon  plot  1  the  three  houses  o  any 
other  building,  structure,  or  other  erec^n: 
(2.)  an  order  directing  him  to  pull  doMrn*^ 
remove  or  to  eonour  with  Allen  defen<ia,nt^ 
pulling  down  and  removing  the  houses. 

The  defendants  Koiris  and  Emily  a1 
pleaded  {bo  far  as  material)  (1.)  that  et 
of  them  was,  aa  purchaser  and  mort^a^i^ 
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plot  1  respectively,  a  purchaser  for  value 
without  noticei  [645]  and  acquired  the  legal 
estate  and  title  therein  through  Willcockf, 
who  was  himself  a  purchaser  for  value  with- 
out notice  of  the  deed  of  covenant  j  (2.)  that 
the  statement  of  claim  disclosed  no  cause  of 
action  against  them.  The  contention,  upon 
this  second  plea  was  that,  assuming  that  the 
defendants  had  notice  of  the  covenant,  inas- 
much as  the  plainti£Ds  neither  owned  nor  were 
interested  in  any  adjoining  or  neighbouring 
land  for  the  protection  or .  benefit  of  which  the 
covenant  was  imposed,  the  defendants,  as  de- 
rivative owners  of  plot  1,  were  not  bound  by 
the  covenant. 

It  was  admitted  that  the  covenant  did  not 
run  with  the  land  at  law. 

With  regard  to  plot  1,  Avory  J.,  upon  the 
first  plea,  was  not  satisfied  that  Emily  Allen 
hmd  not  notice  of  the  restrictive  covenant, 
and  he  caine  to  the  conclusion  that  Xorris  and 
Willcocks  liad  constructive  notice  of  the  cove- 
nant. Upon  the  aecond.  plea  he  held  that, 
having  regard  to  the  powers  vested  in  the 
plaintiffs  under  -  ss.  7  and  9  of  tiie  London 
Building  Act,  1894,  the  contention  failed.  He 
declined,  however,  in  the  circumstances,  in 
the  exercise  of  his  discretion,  to  grant  a 
mandatory  injunction  to  pull  down  the 
houses,  and  he  gave  judgment  for  the  plain- 
tifls  as  against  the  defendants. >j.  J.  Allen 
and  Emily  Allen  for  40«.  noniinal,  damages 
and  the  costs  of  the  action,  and  he  ^ave  judg- 
ment for  the  defendant  Xorris  a^d  ordered 
him  to  pay  his  own  costs,  giving  liim  leave  to 
appeal  on  the  question  of  costs. 

With  regard  to.  plot  2  the  learned  judge 
held  that  the  wall  was  a  "structure*'  or. 
'^erection*'  within  the  meaning  of  the  cove- 
nant, and  ma4e  an  order  against  M.  J.  Allen 
to  pull  down  and  remove  the  wall. 

All  tlie  defendants  appealed. 

Upon  the  appeal  of  the  defendants  Norris 
and  Emily  Allen  the  point  of  law  was  argued 
first,  as  to.  whether,  a^uming  that  they  had 
notice  of  the  restrictive  covenant,  the  cove- 
nant was  enforceable  against  thepi. 

•  •   '      ■     •  ... 

W.  H,  CozeM'Hqrdy^K.  C.,  B.  C,y,  Good- 
man and  ChartreB  for  appellants. 

Dickens,  K.  C.  and  F,  F.  Daldy  for,  respond- 
ents. 

•  *  » 

RodgerBf  Gilbert  d  Bodger9f  solicitors  for 
appellant  Norris* 

Uogan  <£  Hughes,  solicitors  for  .appellants 
31.  J.  Allen  and  Emily  Allen. 

E,  Tanner,  solicitor  for  respondents. 

^  [651]  Buckley,  L.  .  J.-ryrThis  action  ia 
brought  by  the  London  County  Ck>uncil  upon 

'  y    an  indenture  dated  .January,  24,  1907,  made 

^  between  the  defendant  Morris  Joseph  Allen 
of  the  one  part  and  the  London  County  Coun- 

^       cil  of  the  other  part,  claiming  certain  manda- 


COtJNCIL  V.  ALLIEN.  963 

K.  B.  942., 

tory  injunctions  and  damages  for  breach  of 
a  covenant  contained  in  that  indenture.  Be- 
fore the  date  of  the  execution  of  the  deed  the 
defendant  M.  J.  Allen  had  applied  to  the 
London  County  Council  for  their  permission 
under  s.  7  of  the  London  Bnilding  Act,  1894, 
to  his  laying  out  a  certain  new  road,  called 
Galloway  Road,  running  from  south  [652]  to 
north,  and  a  further  small  portion  of  road  at 
the  northern  end  of  Galloway  Road  running 
from  east  to  west  in  continuation  of  a  road 
called  Dunraven  Street.  The  London  County 
Council  gave  their  permission  upon  the  terms, 
amongst  other  things,  that  this  defendant 
should  enter  a  certain  deed  of  covenant,  and 
that  was  the  rfeed  of  January  24,  1907.  The 
covenant  in  question  was  as  follows :  "The 
applicant"  (that  is  to  say,  the  defendant 
M.  J.  Allen)  "doth  herAy  for  himself,  his 
heirs  and  assigns,  and  other  the'  persons 
claiming  under  him,  and  so  far  as  practicable 
to  bind  the  land  and  hereditaments  herein 
mentioned  into  whosesoever  hands  the  same 
may  come,  covenant  and  agree  with  the  coun- 
cil that  he  and  they  will  not  erect  or  place, 
or  cause  or  permit  to  be  erected  or  placed, 
any  building,  structure,  or  other  erection 
upon  the  land  shewn  by  green  colour  on  the 
said  plan  without  the  previous  consent  in 
waiting  of  the  council  so  to  do,  and  that  on 
every  conveyance,  sale,  charge,  mortgage, 
lease,  assignment,  or  other  dealing  with  tiie 
land  herein  mentioned  or  any  part  thereof 
he  will  giye  notice  of  the  aforesaid  covenant 
in  every '  conveyance,  transfer,  mortgage, 
charge,  lease,  assignment,  or  other  document 
by  which  such  dealing  is  effected."  The 
deed  recited  (but  contrary  to  the  fact)  that 
the  applicant  was  the  owner  in  fee  siniple  of 
the  land  in  question.  He  was  not.  He  had  at 
the  date  of  this,  deed  of  covenant  merely  an 
option  of  purcliase,  which  might  or  might  not 
result  in  his  i>ecoming  owner  of  the  land. 
The  portions  coloured  green  were  two,  namely, 
.plot  No.  1,  being  the  continuation  of  Dun- 
raven  Street  to  the  west  of  Galloway  Road, 
iand  plot  No.  2,  being  the  continuation  of 
Galloway  Road  to  the  nortK  of  Dunraven 
Street.  It  Is  necessary  to  deal  with  these  two 
plots,  separately.    . 

First  as  regards  plot  No.  1.  On  July  3, 
1008,  this  was  convev-ed  to  the  defendant  M. 
J.  Allen  in  fee.  On  the  same  day  he  mort- 
gaged it  with  other  land  to  one  Willcocks  to 
secure  a  sum  of  3000(.  On  August  1,  1911, 
the  mortgage  was  redeemed,  and  Willcocks 
with  the  concurrence  of  Allen  conveyed  the 
land  discharged  from  the  incumbrance  to 
the  defendant  Emily  Allen  in  fee.  On  October 
9,  1911,  Mrs.  Allen  charged  the  land  together 
with  the  thr^c  messuages  then  recently  erect- 
ed thereon  to  the  defendant  Norris  In  fee  by 
way  of  mortgage.  In  the  interval,  [6531 
namely,   in  July,   1911,  Mrs.   Allen  built  on 
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plot  No.  1  and  completed  hy  the  end  Of  that 
month  three  houses.  The  writ  in  this  action 
was  issued  on  August  5,  1911. 

By  virtue  of  ss.  7  and  9  of  the  London 
Building  Act,  1894,  the  Lpndon  Count-y  Coun- 
cil have  certain  powers  of  control  over  land 
which  the  owner  proposes  to  form  or  lay  out 
in  streets.  But  tiey  have  no  estate  or  inter- 
est in  such  land.  The  plaintiffs  at  the  date 
of  the  deed  of  covenant  had  no  estate  or  inter- 
est in  any  land  adjoining  or  in  any  manner 
affected  by  the  observance  or  non-observance 
of  the  covenant  contained  in  the  deed.  Under 
these  circumstances  the  defendants  Mrs.  Allen 
and  Norris,  who  were  not  covenanting  parties, 
contend  upon  this  appeal  that  as  matter  of 
law,  assuming  that  there  has  been  a  breach 
of  the  covenant  contained  in  the. deed  of  Jan- 
uary 24,  1907,  and  assuming  (although  a» 
matter  of  separate  contention  they  deny  it 
as  a  fact)  that  they  had  notice  of  that  cove- 
nant, the  plaintiffs  cannot  as  against  them 
maintain  any  action  upon  the  covenant  con- 
tained in  the  deed.  The  short  proposition  is 
ttrtit  as  matter  of  law  a  derivative  owner  of 
land,  deriving  title  under  a  person  who  has 
entered  into  a  restrictive  covenant  concerning 
the  land,  is  not  bound  by  the  covenant  even 
if  he  took  with  notice  of  its  existence  if  the 
covenantee  has  no  land  adjoining  or  affected 
by  the  observance  or  non-observance  of  the 
covenant.  I  proceed  to  examine  how  the  law 
upon  this  point  stands  upon  the  authorities. 

The  respondents  do  not  contend  that  the 
covenant  here  in  question  runs  with  the  land. 
It  is  the  better  opinion,  and  in  Austerberry 
V.  Oldham  Corp.  (1885)  29  Ch.  D.  750,  the 
Court  of  Appeals  by  way  of  opinion  and 
not  of  decision  held,  that  the  burden  of  a 
covenant,  not  involving  a  grant,  never  runs 
with  the  land  at  law  except  as  between  land- 
lord and  tenant.  Cotton  L.J.  at  p.  776  said: 
*'In  order  tliat  the  benefit  may  run  with  the 
land,  the  covenant  must  be  one  which  relates 
to  or  touches  and  concerns  the  land  of  the 
covenantee.^'  The  ^relation  of  landlord  an/1 
tenant  did  not  in  the  present  case  subsist 
between  tJie  plaintiffs,  the  covenantees,  and 
M.  J.  Allen,  th^  covenantor.  Undeij  these  cir- 
cumstances the  plaintiffs  admit  that  this 
covenant  did  not  run  with  the  land  at  law. 
As  between  the.  covenantee  and  the  owner 
[6541  deriving  title  under  the  covenator  there 
is  no  privity  of  contract,  and  the  law  is  that 
it  is  only  where  there  is  privity  of  estate 
between  landlord  and  tenant  that  the  burden 
of  a  covenant  will  run  with  the  land.  Owner- 
ship of  land  both  by  covenantor  and  cove- 
nantee roust  exist  in  order  that  Spencer's 
Case,  5  Coke  16a,  1  Smith  Lead.  Cas.  11th 
ed.  55,  sliall  apply,  and  that  the  covenant 
shall  run  with  the  land.  But  it  does  not 
follow  that  the  covenantee  is  without  remedy 
where   the  covenant  does  not  run   with  the 


land.  Tulk  v.  Moxhay,  2  Phil.  774,  established 
that  as  between  the  grantor  of  a  restrictive 
covenant  affecting  certain  land  and  the  owner 
of  adjoining  land  the  covenantee  may  in  equi- 
ty enforce  the  covenant  against  the  derivative 
owner  taking  with  notice.  The  reasoning  of 
Lord  Cottenham*s  judgment  in  Tulk  v.  Mox- 
hay, 2  Phil.  774,  is  that  if  an  owner  of  land 
sells  part  of  it  reserving  the  rest,  and  takes 
from  his  purchaser  a  covenant  that  the  pur- 
chaser shall  use  or  abstain  from  nsin^  the 
land  purchased  in  a  particular  way,  that 
covenant  (being  one  for  the  protection  of  the 
land  reserved)  is  enforceable  against  a  sob- 
purchaser  with  notice.  The  reason  given  is 
that,  if  that  were  not  so,  it  would  be  im- 
possible for  an  owner  of  land  to  sell  part  of 
it  without  incurring  the  risk  of  rendering 
what  he  retains  worthless.  If  the  vendor 
has  retained  no  land  which  can  be  protected 
by  the  restrictive  covenant,  the  basis  of  the 
reasoning  of  the  judgment  is  swept  away.  In 
Haywood  v.  Brunswick  Permanent  Ben.  Bldg . 
Soc.  (1881)  8  Q;  B.  D.  403,  the  Court  of 
Appeal  declihed  to  extend  the  doctrine  of 
Tulk  v.  Moxhay*  2  Phil.  774,  to  covenants 
other  than  restrictive  covenants.  Thev  re- 
jected  the  doctrine  that,  inasmuch  as  tlte  de- 
fendants took  the  land  with  notice  of  the 
covenants,  they  were  bound  in  equity  to  per- 
form them..  That  therefore  is  not  the  princi- 
ple upon  i^hich  the  equitable  doctrine  lests. 
In  the  present  case  we  are  asked  to  extend 
the  doctrine  of  Tulk  v.  Moxhay,  2  Phil.  774, 
so  as  to  ftffirm  that  restrictive  covenant  can 
be  enforced  against  a  derivative  owner  taking 
with  notice  by  a  person  who  never  haa  had 
or  who  does  not  retain  any  land  to  be  pro- 
'tected  by  the  restrictive  covenant  in  qiieatloo. 
In  my  opinion  the  doctrine  does  not  extend 
to  that  case.  The  doctrine  is  that  a  cove- 
nant not  running  [BBS]  with  the  land,  but 
being  a  negative  covenant  entered  into  by  an 
owner  of  land  with  an  adjoining  owner,  bind* 
the  land  in  equity  and  is  enforceable  against 
a  derivative  owner  taking  with  notice.  The 
doctrine  ceases  to  be  applicable  when  the 
person  seeking  to  enforce  the  covenant  a^rahiA 
the  derivative  owner  has  no  land  to  be  pro- 
tected by  the  negative  covenant.  The  fact 
of  notice  is  in  that  case  irrelevant. 

llie  particular  equity  recognized  in  Tnik  v. 
Moxhay,  2  Phil.  774,  has  be^n  said  to  be 
analogous  to  an  equitable  charge  upon  land 
subsisting  in  the  owner  of  the  adjoininj^  land, 
or  to  a  negative  easement  enjoyed,  not .  in 
gross,  but  by  the  adjoining  land  over  the  land 
to  which  the  covenant  relates.  It  arises  from 
the  possession  by  the  covenantee  of  land  en- 
joying the  benefit  of  the  negative  covenant 
coupled  with  notice  of  the  existence  of  the 
covenant.  In  London  etc.  B.  Co.  v.  Gromm. 
20  Ch.  D.  562,  at  p.  583,  Sir  George  .Jewel 
says:     'The  doctrine  of  Tulk  v.  Moxhay.  2 
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Phil.  774,  rightly  considered,  appears  to  me  to 
be  cither  aR  extension  in  equity  of  the  doc- 
trine of  Spencer's  Case,  5  Coke  16|i,  1  Smith 
X^ad.  Cas.  11th  ed.  p.  55,  to  another  line  of 
caset),  or  else  an  extension  in  equity  of  the 
doctrine  of  negative  easements;  such,  for  in- 
stance, as  a  right  to  the  access  of  light,  which 
prevents  the  owner  of  the  servient  tenement 
from  building  so  as  to  obstruct  the  light.  The 
covenant  in  Tulk  v.  Moxhay,  2  Phil.  774,  was 
affirmative  in  its  terms,  but  was  held  by  the 
Court  to  imply  negative.  Where  there  is  a 
negative  covenant  expressed  or  implied,  as,  for 
instance,  not  to  build  so  as  to  obstruct  a 
view,  or  not  to  use  a  piece  of  land  otherwise 
than  as  a  garden,  the  Court  interferes  on  one 
or  other  of  the  above  grounds.  Tliis  is  an 
ei|ui table  doctrine,  establishing  an  exception 
to  tlie  rules  of  common  law  which  did  not 
treat  such  a  covenant  as  running  with  the 
land,  and  it  does  not  matter  whether  it  pro- 
ceeds on  analogy  to  a  covenant  running  with 
the  land  or  on  analogy  to  an  easement/*  At 
p.  587  Lindley  J.L.  says:  "The  first  thing 
therefore  the  plaintiffs  must  shew  is,  upon 
what  legal  principle  the  defendant  is  bound 
by  a  contract  into  which  he  did  not  enter. 
.  .  .  Upon  what  principle  is  It  that  he  is 
bound  in  equity?  It  is  said  that  he  is 
bound  in  equity  [656]  because  he  bought  the 
land  knowing  of  the  covenant  into  which  his 
predecessor  in  title  had  entered.  That  propo- 
sition stated  generally  assumes  that  every 
purchaser  of  land  with  notice  of  covenants 
into  which  his  vendor  has  entered  with  refer- 
ence to  the  land  is  bound  in  equity  by  all 
those  covenants.  That  is  precisely  the  propo- 
sition which  had  to  be  considered  in  Haywood 
v.  Brunswick  Permanent  Ben.  Bldg.  Soc.  8 
Q.  B.  D.  403,  and  because  it  was  sought 
there  to  extend  the  doctrine  of  Tulk  v.  Mox- 
hay,  2  Phil.  774,  to  a  degree  which  was 
thought  dangerous,  considerable  pains  were 
taken  by  the  Court  to  point  out  the  limits  of 
that  doctrine." 

In  In  re  Nisbet,  etc.  Contract  [1905]  1  Ch. 
3P1 ;  [1906]  1  Ch.  386,  this  view  of  the  matter 
is  I  think  accepted,  and  in  Formby  v.  Barker 
[1903]  1  Ch.  539,  and  Milibourn.  v.  Lyons 
[1914]  1  Ch.  34  (since  affirme4  by  the  Court 
of  Appeal  [1914]  2  Ch.  231),  that  review 
was,  I  think,  definitely  accepted  by  the  Court 
of  Appeal.  In  Formby  v.  Barker  [1903] 
2  Ch.  539,  the  question  arose  between  the 
assign  of  the  covenantee  and  the  derivative 
owner  deriving  title  under  the  covenantor. 
So  much  of  the  judgment  as  relates  to  deriva- 
tive title  in  the  plaintiff  is  not  pertinent  to 
the  present  case.  The  London  County  Coun- 
cil have  never  assigned.  They  are  original 
not  derivative  owners  of  the  benefit  of  the 
easement.  But  the  case  is  directly  in  point 
as  regards  the  right  of  a  proper  plaintiff  to 
sue  the  owner  deriving  title  under  the  cove- 
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nantor.  Tliere  are  interlocutory  observations 
made  during  the  argument  which  are  impor- 
tant; for  instance,  at  p.  543,  Romer  L.J.  re- 
ferring to  Spencer's  Case,  5  Coke'  16a,  1 
Smith  Lead.  Cas.  11th  ed.  55,  and  to  Stokes 
V,  Russell,  3  T.  R.  678,  says:  "In  equity  you 
could  only  sue  on  such  a  covenant  in  respect 
of  some  land;"  and  Vaughan  Williams,  L.J.: 
"The  plaintiff  has  no  estate  for  the  benefit  of 
which  the  covenant  was  entered  into." 
Vaughan  Williams,  L.J.,  in  the  course  of  his 
judgment,  at  p.  549,  pointed  out  that  the 
plaintiff's  testator  had  conveyed  his  whole 
estate,  and  had  no  contiguous  estate  which 
would  be  benefited  by  the  covenant,  and  at 
p.  550,  after  pointing  out  that  the  [657] 
vendor  had  sold  all  his  land,  he  goes  on  to 
say:  "It  becomes  necessary  therefore  to 
ascertain  whether  the  principle  of  Tulk  v. 
Moxhay,  2  Phil,  7T4,  applies  to  a  case  in 
which  the  vendor  sells  his  whole  estate.  I 
have  not  been  able  to  find  any  ease  in  which, 
after  the  sale  of  the  whole  of  an  estate  in 
land,  the  benefit  of  a  restrictive  covenant  has 
been  enforced  by  injunction  against  an  as- 
signee of  the  purchaser  at  the  instance  of  a 
plaintiff  having  no  land  retained  by  the  ven- 
dor, although  there  are  cases  in  which  re- 
strictive covenants  seem  to  have  been  enforced 
at  the  instance  of  plaintiffs,  other  than  the 
vendor,  for  the  benefit  of  whose  land  it  ap- 
pears from  the  terms  of  the  covenant,  or  can 
it  be  inferred  ifrom  surrounding  circum- 
stances, that  the  covenant  was  intended  to 
operate.  In  all  other  cases  the  restrictive 
covenant  would  seem  to  be  a  mere  personal 
covenant  collateral  to  the  conveyance.  It  is 
a  covenant  which  cannot  run  with  the  land 
either  at  law  or  in  equity,  and  therefore  the 
burden  of  the  covenant  cannot  be  enforced 
against  an  assignee  of  the  purchaser."  He 
then  goes  on  to  negative  the  proposition  that 
the  doctrine  is  based  upon  obligations  on  the 
conscience  of  the  purchaser  taking  with  notice 
of  the  covenant,  quoting  Collins  h.3,  in  Rogers 
V.  Hosegood  [1900]  2  Ch.  388,  at  p.  407: 
"The  covenant  must  be  one  that  is  capable 
of  running  with  the  land  before  the  question 
of  the  purchaser's  conscience  and  the  equity 
affecting  it  can  come  into  discussion."  There 
is  a  further  passage,  at  p.  552,  which  I  do 
not  read  at  length.  Romer  L.J.  gave  judg- 
ment principally  upon  the  question  of  the 
effect  of  tha  fact  that  the  plaintiff  was  ad- 
ministratrix of  the  covenantee,  but  he  says 
(at  p.  564) :  "If  restrictive  covenants  are 
.entered  into  with  a  covenantee,  not  in  respect 
of  or  concerning  any  ascertainable  property 
belonging  to  him,  or  in  which  he  is  interested, 
then  the  covenant  must  be  regarded,  so  far  as 
he  is  concerned,  as  a  personal  covenant — that 
is,  as  one  obtained  by  him  for  some  personal 
purpose  or  object.'*  Stirling  L,J.  agreed  with 
the  other  members  of  the  Court  and  dwelt 
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upon ,  the  fact  that  the  covenantee  was  not 
entitled  to  any  land  for  the  protection  or 
benefit  of  which  the  restrictive  covenants  were 
or  could  be  intended.  Upon  these  judgments, 
and  particularly  upon  tlie  principal  judgment 
as  delivered  by  Vaughan  Williams  L.J.,  [658] 
it  seems  to  me  that  the  Court  of  Appeal  af- 
firmed the  view  taken  by  Sir  George  Jesscl 
that  the  doctrine  of  Tulk  v.  Moxhay,  2  Phil. 
774,  was  either  an  extension  of  Spencer's  Case, 
5  Coke  16a,  1  Smith  Lead.  Cas.  11th  ed.  55,  or 
of  the  equitable  doctrine  of  negative  easements, 
regarding  it  as  something  arising  from  the  re- 
lation of  two  estates,  the  one  to  the  other. 
In  Milbourn  v.  Lyons  [1914]  1  Ch.  34,  2  Ch. 
231,  the  decision  rests  upon  a  similar  view. 
Inasmuch  as  at  the  date  wlicn  the  covenant 
was  taken  the  covenantee  had  no  land  to 
which  the  benefit  of  the  covenant  could  be 
attached,  it  was  held  that  the  benefit  of  the 
restrictive  covenant  could  not  enure  against 
a  derivative  ow*ner  even  where  be  took  with 
notice.  I  have  bad  the  advantage  of  reading 
an  advance  copy  of  the  judgments  delivered 
in  the  Court  of  Appeal.  They  all  adopt  this 
view. 

On  the  other  hand  the  decisions  of  the 
Court  of  Appeal  in  Catt  v.  Tourle,  Li.  R.  4 
Ch.  654,  and  of  Fry  J.  ini  Luker  v.  I)eunis, 
7  Ch.  D.  227,  undoubtedly  create  a  difficulty. 
Jn  Catt,  V.  Tourle,  L.  R.  4  Ch.  654,  Selwyn 
L.  J.  referred  to  Wilson  v.  Hart  (1866)  L.  R. 
1  Ch«  463.;  But  that  is  a  case  upon  which 
the  difHciilty,  as  it  seems  to  me,  does  not 
arise.  The  land  there  w^as  part  of  a  building 
estate,  and  it  would  seem  that  there  were 
other  lands  of  the  covenantee  in  respect  of 
which  the  benefit  of  the  covenant  might  be 
enjoyed.  I  do  not,  it  is  true,  find  that  that 
was  the  ca^e  in  Catt  v.  Tourle,  L.  R.  4  Ch. 
654.  But  on  the  other  hand  the  Court  do 
not  seem  to'  have  considered  and  given  judg- 
ment upon  the  exact  point  here  raised,  name- 
ly, whetlier  the  covenantee  had  any  land  in 
respect  of  which  the  benefit  could  be  enjoyed. 
The  question  of  fact,  w^hether  there  was  or 
not  bwnershfp  of  otlier  land,  is  nowhere  men- 
tioned either  affirmatively  or  negatively,  and 
no  decision  was  given  upon  the  point  now  un- 
der, consideration.  The  concluding  words  of 
Selwyn  L.J/8  judgment  are  not  consistent 
with  later  authorities.  Upon  the  general  ab- 
stract question, whether  a  person  purchasing 
with  such  a  covenant,  as  there  mentioned,  is 
to  be  bound  by  it,  the  answer  must  be  in  the 
negative,  li'^otwithstanding  what  was  said  by 
Knight  Bruce  L. J.  in  De  Mattos  v.  Cibson,  4 
De  G.  &  J.  276,  at  p.  282,  it  is  not  true  as  a 
general  proposition  [659]  that  a  purchaser  of 
property  with  notice  of  a  restrictive  covenant 
affecting  the  property  is  bound  by  the  cove- 
nant. This  may  be  illustrated  by  the  cases 
relating  to  the  sdile  of  chattels,  such  as  Taddy 
V.  Sterious  [1904]  1  Ch.  354,  and  McGruther 


V.  Pitcher  [1904]  2  Ch.  306.  The  proposi- 
tion is  true  only  in  certain  cases,  such  aa 
Spencer's  Case,  5  Coke  16a,  1  Smith  I-ead- 
Cas.  11th  ed.  p.  55,  and  Tulk  v.  Moxhay,  i 
Phil.  774.  The  passage  already  quoted  from 
Lindley  L.J.  in  London,  etc.  R.  Co.  v.  Gomm^ 
20  Ch.  D.  587,  and  the  decision  in  Haywood 
V.  Brunswick  Permanent  Ben.  Bldg.  Soc.  8 
Q.  B.  D.  403,  are  enough  to  dispose  of  thi& 
point.  In  Luker  v,  Dennis,  7  Ch.  D.  227,  the 
covenant  related  as  well  to  a  public-houae 
which  was  leased  by  the  brew'er  to  the  cove- 
nanting publican,  as  also  to  another  pu))Iie- 
house  which  the  publican  held  under  a  dif- 
ferent landlord,  and  Fry  J.  held  that  the 
covenant  was  binding  in  equity  upon  ti 
assignee  of  the  second  public-house  who  had 
notice  of  the  covenant.  The  point  here  in 
question  certainly  arose,  but  the  point  which 
the  learned  judge  expressly  decided  was  an- 
otlier,  namely,  that  Keppell  v.  Bailey  (1834;- 
2  My.  &  K.  517,  had  been  displaced"  by  Tu!k 
v.  Moxhay,  2  Phil.  774.  The  decision  in 
Luker  v.  Dennis,  7  Ch.  D.  227,  was  in  1877, 
and  since  that  date  this  doctrine  has  been 
so  examined  and  developed  by  London,  etc. 
R:  Co.  v.  Gomm,  20  Ch.  D.  587;  Austerberry 
v.  Oldham  Corp.  29  Ch.  D.  750,  and  quite 
recently  by  ^''ormby  v.  Barker  [1903]  2  Ch. 
539,  and  Millboum  v.  Lyons  [1914]  1  CTl 
34  [1914]  2  Ch.  231;  that  it  cannot  I  think 
be  relied  upon  as  now  accurately  stating  the 
law.  Further,  as  regards  Catt  v.  Tourle,  L 
R.  4  Ch.  654,  whtch  was  a  decision  of  the 
Court  of  Appeal,  we  are  of  course  bound  br 
that  decision,  but  again  that  was  in  1869, 
and  since  that  date  the  deciflions  to  which  I 
have  referred  seem  to  me  to  have  recognized 
and  established  the  principle  to  which  we  are 
bound  to  give  effect,  and,  as  I  have  alreadv 
pointed  out,  the  decision  in  Catt  v.  Tourle,  L 
R.  4  Ch.  654,  does  not  deal  with  the  exact 
point  now  in  debate.  As  regards  Clegg  v. 
Hands,  44  Ch.  D.  603,  I  do  not  feel  any  diffi- 
culty. The  case  was  one  as  between  lessor 
and  lessee. 

[6601  Upon  the  authorities,  therefore,  as 
a  whole  I  am  of  opiqion  that  the  doctrine  in 
Tulk  V.  Moxhay,  2  Phil.  774,  does  not  extend 
to  the  case  in  which  the  covenantee  hap  no 
land  capable  of  ^joying,  as  against  the  land 
of  the  covenanter,  the  benefit  of  the  restric- 
tive covenant.  The  doctrine  is  either  an 
extension  in  ^uity  of  the  doctrine  in  Spen- 
cer's Case,  5  Coke  16a,  1  Smith.  Lead.  Cas. 
11th'  ed.  p.  55  (in  which  ownership  of  land 
by  both  covenantor  and  covenantee  is  es- 
sential) or  ah  extension  in  equity  of  the  doc- 
trine of  negative  easements,  a  doctrine  ap- 
plicable not  to  the  case  of  easements  in  gross, 
but  to  an  easement  enjoyed  by  one  land  upon 
another  land.  Where  the  covenantee  has  no 
land,  the  derivative'  owner  claiming  under  the 
c6venantor  is  bound  neither  iii  contract  nor 
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by  the  equitable  doctrine  which  attaches  in  the 
case  where  there  is  land  capable  of  enjoying 
the  restrictive  covenant. 

The  appeal  of  Emily  Allen  and  Xorris  upon 
the  point  of  law  in  my  opinion  succeeds. 

Under  these  circumstances  it  is  not  neces- 
sary to  determine  whether  they  had  notice  or 
not.  Upon  that  question  we  have  not  heard 
the  appellants.  But  if  this  case  should  go 
further,  that  point  will  be  open  to  them  in 
the  House  of  Lords. 

As  regards  the  defendant  M.  J.  Allen,  he 
is  not  within  the  considerations  above  dealt 
with.  He  was  the  covenanting  party.  The 
erection  of  the  three  houses  was  a  breach  of 
covenant.  The  learned  judge  has  refused  any 
injunction  but  has  given  nominal  damages 
for  the  technical  breach,  He  has  also  given 
the  plaintiffs,  as  against  this  defendant,  the 
general  costs  of  the  action.  The  only  matter 
which  here  requires  observation  is  the  ques- 
tion of  costs.     I  will  mention  this  presently. 

Secondly  as  regards  plot  No.  2,  the  only  de- 
fendant concerned  in  this  matter  is  the  de- 
fendant M.  J.  Allen.  He  contends  first  that 
the  wall  which  he  erected  on  this  plot  was 
not  a  building,  erection,  or  other  structure 
within  the  covenant.  The  object  of  the  cove- 
nant was  to  secure  that  plot  .No.  2  should 
remain  unobstructed  so  as  to  be  available 
for  the  extension  of  Galloway  Road  to  the 
north.  The  wall  is  an  erection  which  creates 
such  an  obstruction.  It  is,  within  the  literal 
words  of  the  deed,  an  erection  or  structure, 
and  it  is  within  the  object  of  the  deed.  [661] 
It  is  to  my  mind  plain  that  its  erection  was 
a  breach  of  the  covenant.  But  further,  this 
defendant  says  that  there  wa«  at  this  place 
a  sharp  drop  in  the  surface  of  tlie  soil,  and 
that  a  fence  was  necessary  for  the  protection 
of  the  public;  that  the  wall  was  only  a  9-inch 
wall  bonded  into  the  walls  on  either  side  of 
the  roadway  to  prevent  it  from  falling,  and 
was  no  more  than  a  temporary  fence.  If  this 
liad  been  the  case  put  forward  at  the  trial 
there  would  have  been  no  difficulty  in  the 
matter.  This  defendant  might  have  offered 
an  undertaking  to  remove  this  which  he  says 
is  a  mere  temporary  fence,  if  and  when  re- 
quested to  do  so.  He  did  nothing  of  the  sort. 
He  maintained  that  it  was  no  breach  of  the 
covenant,  and  that  he  was  entitled  to  main- 
tain it.  In  this,  in  my  judgment,  he  was 
wrong.  In  the  absence  of  such  an  undertak- 
ing or  offer  the  order  to  pull  down  this  wall 
was,  I  thinky  rightly  made. 

Ab  regards  the  order  for  costs  as  against 
the  defendant  M.  J.  Allen,  I  have  felt  some 
doubt  whether  the  costs  ought  not  to  have 
been  divided  as  between  the  two  plots.  As 
regards  plot  No.  2  the  defendant  M.  J.  Allen 
was  wrong,  and  would  have, to  pay  the  plain- 
tiffs'  costs.  As  regards  plot  No.  1  the  plain- 
tiffs failed  in  obtaining  the  order  to  pull  down 
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for  which  they  asked,  and  they  recovered 
merely  nominal  damages.  I  have  doubted 
whether  in  respect  of  this  latter  part  of  the 
action  they  ought  to  have  costs  Against  the 
defendant  Allen,  but  I  have  arrived  at  the 
conclusion  that  the  case  is  not  one  in  which 
we  ought  to  interfere.  The  learned  judge  in 
his  discretion  did  not  think  proper  to  divide 
the  costs  as  above  suggested,  and  in  giving 
the  general  costs  as  against  the  defendant 
M.  J.  Allen  I  think  he  was  making  an  order- 
which  we  ought  not  to  review. 

The  result  is  that  as  against  the  defendants 
Emily  Allen  and  Norrls  the  actiou  will  be 
dismissed  with  costs,  including  their '  costs 
in  this  Court,  and  as  regards  M.  J.  Allen 
his  appeal  will  be  dismissed  with  costs. 

Kennedy,  L.J. — ^I  have  had  an  opportunity 
of  reading  and  considering  the  judg^ients  in 
this  case  which  have  been  prepare<i  by  Buck- 
ley L.J.  and  Scrutton  J.  I  concur  in  the  con- 
clusions at  which  they  have  arrived.  I  only 
[6621  desire  to  add  that,  as  regards  plot  No. 
1  and  the  demurrers  raised  by  Mrs.  Allen 
and  Mr.  Norrls  to  the  plaintiffs'  claim  in 
regard  to  that  property,  I  concur  because,  as 
the  judgments  of  my  colleagues  point  out, 
the  most  recent  decisions  of  this  Court,  and 
especially  the  decision  in  Formby  v.  Parker 
[1903]  2  Ch.  639,  bind  us,  I  think,  so  to 
hold,  whatever  might  be  my  own  opinion  if  I 
was  not  controlled  by  such  recent  decision.^, 
but  free,  in  accordance  with  judicial  authority 
in  earlier  cases  which  Scrutton  J.  has  cited 
in  order  of  date,  from  Tulk  v.  Moxhay,  2 
Phil.  774,  down  to  the  year  1882,  to  treat  a 
restrictive  covenant  in  regard  to  the  use  of 
land  as  enforceable  in  equity  at  the  suit  of 
the  covenantee,  although  he  may  retain  no 
other  land  which  can  be  affected  by  the  cove- 
nant, against  an  assign  of  the  covenantor 
who  has  acquired  the  land  with  notice  of  the 
restrictive  covenant. 

Scrutton,  J. — ^In  this  case  the  London 
County  Council,  on  January  24,  1907,  entered 
into  an  indenture  with  one  Morris  Joseph 
Allen,  a  bpilder,  describing  himself  as  '!tl)e 
owner  in  fee  simple  of  certain  land,"  by  which 
he  "doth  hereby  for  himself,  his  heirs  and 
assigns,  and  other  the  persons  claiming  under 
him,  and  so  far  as  practicable  to  bind  the 
land  and  hereditaments  herein  mentioned  into 
whosesover  hands  the  same  may  come,  cove- 
nant and  agree  with  the  council  that  he  and 
they  will  not  erect  or  place,  or  cause  or  per- 
mit to  be  erected  or  placed,  any  building, 
structure,  or  other  erection  upon  the  land 
shewn  by  green  colour  on  the  said  plan,  with: 
out  the  previous  consent  in  writing  of  the 
council  so  to  do,  and  that  on  every  convey- 
ance, sale,  charge,  mortgage,  lease,  assign- 
ment, or  other  dealing  with  the  land  herein 
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mentioned  or  any  part  thereof  he  will  give 
notice  of  the  aforesaid  covenant  in  every 
conveyance,  transfer,  mortgage,  charge,  lease, 
as8igninent,*or  otlier  document  by  which  such 
dealing  is  eflfected."  The  plots  coloured  green 
were  two  plots  intended  to  be  reserved  for 
the  making  of  roads.  On  plot  No.  1,  in  July, 
1911,  three  houses  were  built  by  Mrs.  Allen; 
on  plot  No.  2  a  wall  was  built  by  Allen. 
The  London  County  Council  thereupon  issued 
a  writ  claiming  a  mandatory  injunction  to 
pull  down  the  houHes  and  wall  respectively. 
Thereupon  [663]  it  was  alleged  that  as  to 
plot  No.  1  the  legal  estate  was  in  one  Norrifl 
as  mortgagee,  and  the  equity  of  redemption  in 
Mrs.  Allen,  who  had  taken  title  from  Mr. 
Allen  and  Willcocks,  his  mortgagee,  who  had 
no  notice  of  the  restrictive  covenant;  and 
it  was  contended  (1.)  by  way  of  demurrer 
that  as  the  London  County  Council  were  not 
neighbouring  landowners,  or  grantors  of  the 
plot  in  question^  a  covenant  by  Allen  in  their 
favour  was  only  a  personal  covenant,  and 
could  not  affect  the  land  when  in  the  hands 
of  assigUA  of  Allen,  whether  they  had  notice 
of  the  covenant  or  not.  It  was  said  that  to 
affect  them  the  right  must  be  in  the  nature 
of  a  negative  easement;  that  an  easement  re- 
quired both  a  dominant  and  a  servient  tene- 
ment; and  that  as  tlie  council  had  no  land  to 
which  the  benefit  of  the  covenant  could  at- 
tach, there  could  be  no  dominant  tenement, 
and  therefore  no  negative  easement  binding 
on  a  servient  tenement,  but  only  an  easement 
in  gross,  which  did  not  bind  assigns  of  the 
land.  (2.)  Jt  was  alleged  that  the  defendants 
Mrs.  Allen  and  Xorri«  could  prove  they  were 
purchasers  ^or  value  ot  the  legal  estate  with- 
out notice  of  the  covenant,  and  therefore  not 
bound  by  it,  Avory  J.  found  on  the  second 
contention  as  a  fact  that  Mrs.  Allen  and 
Xorris  had  not  satisfied  him  they  had  not 
notice,  actual  or  constructive,  of  the  cove- 
nant. On  the  first  contention  he  said:  "It 
was  contended  before  me  that  this  restrictive 
covenant,  being  in  the  nature  of  a  negative 
easement,  the  action  would  not  lie  except  at 
the  suit  of  a  covenantee  who  was  at  the  time 
of  the  covenant  iYi  possession  of  land  which 
required  protection,  and  that  the  plaintiffs 
were  not  at  the  time  in  possession  of  any 
such  land.  But  having  regard  to  the  powers 
vested  in  the  London  County  Council  under 
88.  7  and  9  of  the  London  Building  Act,  1894, 
and  to  the  admission  made  in  the  argument 
before  me  that  the  conditions  imposed  in  this 
case  were  not  ultra  vires,  I  think  this  con- 
tention fails."  He  apparently  treated  the 
duty  and  interest  of  the  county  council  in 
the  matter  of  new  streets  as  sufficient  to  make 
the  covenant  bind  the  land  in  the  hands  of 
assigns  from  Allen.  This  Court  determined  to 
decide  the  first  contention  before  hearing 
argument  on  the  second,  and '  we  have  now 
to  decide  on  the  first  contention. 


Counsel  on  each  side  agreed  that  the  burden 
of  this  covenant  [664]  would  not  run  with 
the  land  at  law,  so  as  to  bind  assigns,  for 
the  reason  stated  in  the  notes  to  Spencer '« 
Case,  1  Smith  Lead.  Cas.  11th  ed.  88,  that 
*'there  appears  to  be  no  authority  which  ha9 
decided,  apart  from  the  equitable  doctrine 
of  notice"  (by  which  is  meant,  as  herein- 
after explained,  the  doctrine  identified  with 
the  case  of  Tulk  v.  Moxhay,  2  PhiL  774), 
"that  the  burden  of  a  covenant  will  run  with 
land  in  any  case  except  that  of  landlord  and 
tenant."  This  opinion  appears  to  be  justified 
by  the  judgments  of  the  Court  of  Appeal  in 
Austerberry  v.  Oldham  Corp.  29  Ch.  D.  750, 
especially  that  of  Lindley  L.J.  at  p.  7bl 
and  of  Fry  L.J.  at  p.  784. 

The  question  then  is  whether  it  is  essential 
to  the  doctrine  of  Tulk  v.  Moxhay,  2  Phil. 
774,  that  the  covenantee  should  have  at  the 
time  of  the  creation  of  the  covenant,  and 
afterwards,  land  for  the  benefit  of  which  tlii* 
covenant  is  created,  in  order  that  the  burden 
of  the  covenant  may  bind  assigns  of  the  land 
to  wiiich  it  relates.  It  is  clear  that  the 
covenantee  may  sue  the  covenantor  himself, 
though  the  former  has  parted  with  the  land 
to  which  the  covenant  relates:  Stokes  v. 
KuBsell,  3  T.  R.  678.  To  answer  the  question 
as  to  the  assigns  of  the  covenantor,  and  the 
land  in  their  hands,  requires  the  investiga- 
tion of  the  historical  growth  of  the  doctrine 
of  Tulk  V.  Moxhay,  2  Phil.  774.  Thougb  the 
covenantee  in  that  case  did  hold  adjacent 
land,  there  is  no  trace  in  the  judgment  of 
Lord.  Cottenham  of  the  requirement  that  the 
covenantee  should  have  and  continue  to  hold 
land  to  be  benefited  by  the  covenant.  I  read 
Lord  Cottenham*8  judgment  as  proceeding  en- 
tirely on  the  question  of  notice  of  the  cove- 
nant, and  on  the  equitable  ground  that  a  man 
purchasing  land  with  notice  that  there  was 
a  covenant  not  to  use  it  in  a  particular  war 
would  not  be  allowed  to  violate  the  covenant 
he  knew  of  when  he  bought  the  land.  Lord 
Cottemham  states  the  question,  ''Whether  a 
party  shall  be  permitted  to  use  the  land  in 
a  manner  inconsistent  with  the  contract  en- 
tered into  by  his  vendor  and  with  notice  of 
which  he  purchased,"  and  answers  it:  ''If 
there  was  a  mere  agreement  and  no  covenant, 
this  Court  would  enforce  it  against  a  party 
purchasing  with  notice  of  it;  for  if  an  equity 
is  attached  to  the  [665]  property  by  the  own- 
er, no  one  purchasing  with  notice  of  that 
equity  can  stand  in  a  different  situation 
from  the  party  from  whom  he  purchased." 

Up  to  1881,  when  counsel  in  Haywood  v. 
BruuHwick  Permanent  Ben.  Bldg.  Soc.  ^  Q. 
B.  D.  403,  stated  (at  p.  405)  that  Tulk  v. 
Moxhay,  2  Phil.  774,  had  •  been  applied  in 
fifteen  cases,  I  cannot  trace,  nor  could  counsel 
before  u«  discover,  that  Tulk  v.  Moxhay,  2 
Phil.  774,  had  been  based  on  anHhing  but 
notice  of  the  covenant  by  the  assignee.    la 
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the  caae  eited,  in  which  the  Court  of  Appeal 
refused  to  extend  the  doctrine  to  an  affirma- 
tive covenant  to  repair,  Lindley  L.J.  said  (at 
p.  410)  :  '*The  reaalt  of  these  cases  is  that 
only  such  a  covenant  as  can  be  complied  with 
without  expenditure  of  money  will  be  enforced 
against  the  assignee  on  the  ground  of  notice." 
Brett  L.J.  said  (at  p.  408)  :  *'That  case" 
(Tulk  V.  Moxhay,  2  Phil.  774)  "decided  that 
an  assignee  taking  land  subject  to  a  certain 
class  of  covenants  is  bound  by  such  covenants 
if  he  has  notice  of  themi  and  that  the  class 
of  covenants  comprehended  within  the  rule 
i»  that  covenants  restricting  the  mode  of  us- 
ing the  land  only  will  be  enforced/'  Cotton 
L.J.,  after  citing  Lord  Cottenham  that  "No 
one  purchasing  with  notice  of  that  equity 
can  stand  in  a  different  situation  from  tlie 
party  from  whom  he  purchased,"  said  (at  p. 
409) :  "This  lays  down  the  real  principle 
that  an  equity  attaches  to  the  owner  of  the 
land/'  Meanwhile  in  De  Matto9  v.  Gibson, 
4  De  G.  &  J.  276,  at  p.  282,  in  185«,  Kniglit 
Bruce  L.J..had  put  the  principle  as  applying 
to  all  property  thus:  "jEteason  and  justice 
seem  to  prescribe  that,  at  least  as  a  general 
rule,  where  a  man,,  by  gift  or  purchase,  ac- 
quires property  from  another,  with  knowledge 
of  a  previous  contract,  lawfully  and  for 
valuable  consideration  made  by  him  with  a 
third  person,  to  use  and  employ  the  property 
for  a  particular  purpose  in  a  specified  man- 
ner, the  acquirer  shall  not,  to.  the  material 
damage  of  the  third  person,  in  opposition  to 
the  contract  and  inconsistently  with  it,  use 
and  employ  the  property  in  a  manner  not 
allowable  to  the  giver  or  seller,"  resting  the 
matter  on  knowledge  of  the  previous  contract, 
that  is  notice.  In  Catt  v.  Xourle,  L.  R.  4  CIl. 
654,  in  1869,  A.,  a  brew^r«  had  sold  land  to 
B.  with  a  covenant  that  he  should  have  the 
i*xclusive  [6$6]  right  to  supply  all  ale  con- 
sumed in  «jDy  public-house  erected  on  the 
land.  C.,  with  knowledge  of  the  covenant, 
bought  part  of  the  land  from.  B.,  erected  a 
public-l^ouse  on  it,  but  did  not;  take  his  beer 
from  A.  The  Court  of  Appeal,  citing  I)e 
Mattos  v.  Gibs9n,  4  De  G.  4^  J.  276,  at  p. 
282,  restrained  C,  treating  the  covenant  as 
negative,  and  resting  the  judgment  on  the 
ground  L.  ,R.  4  Ch,  at  p.  657  that  C.  "clearly 
purchased  with  notice  of  the  present  covenant, 
and  .  .  .  cani^ot  be  heard  to  say  that  he 
is  now  entitled  to  disregard  its  provisions/' 
It  is  to  be  noted  that  A.  is  .not  stated  to  have 
owned  any  land,  and  as  he  might  brew  beer 
anyw^here,  the  covenant  could  not  relate  to 
any  particular  land,  of  his. 

In  Luker  v.  Dennis,  7  Ch.  D.  227,  in  1877, 
A.,  a  brewer,  granted  a  lease  to  B.  of  public- 
house  X*,,  with  a  covenant  that  B.  should  take 
from  him  all  beer  consumed  not  only  in  X., 
but  also  in  public-house .  Y^  which  B.  held 
of  a  different  landlord.    C.  took  public-house 
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Y.  from  B.  with  notice  of  the  covenant,  and 
did  not  take  his  beer  from  A.  It  was  argued 
before  Fry  J.  that  notice  was  not  enough 
unless  the  covenantee  had  some  interest  in 
the  land  bound  by  the  covenant,  either  as 
vendor  or  lessor.  That  learned  judge  refused 
to  accede  to  this  argument,  and,  citing  Dc 
Mattos  V.  Gibson,  4  Dc  G.  &  J.  276,  at  p.  282, 
and  Catt  v.  Tourle,  L.  R.  4  Ch.  654,  granted 
the  injunction,  giving,  as  he  said  (at  p.  236), 
"effect  to  the  equitable  doctrine  of  notice." 

1  think  up  to  this  point  the  doctrine  had  been 
rested  on  notice,  and  did  not  depend  on  the 
covenantee  having  land  in  favour  of  which 
the  covenant  was  created. 

The  first  departure  from  this  position  oc- 
curs in  the  judgment  of  Jessel  M.R.  in  Lon- 
don, etc.  R.  Co.  V.  Gomm,  20  Ch.  D.  562,  at 
p.  583,  in  March,  1882.  The  contract  to  be 
enforced  was  one  to  reconvey  land  on  notice, 
and  clearly  therefore  an  affirmative  covenant, 
and,  as  such,  within  the  doctrine  laid  down' 
in  Haywood's  Case,  8  Q.  B.  D.  403,  in  Decem- 
ber, 1881,  excluding  such  contractjs  from  the 
doctrijie  of  Tulk  v.  Moxhay,  2  Phil.  774.  The 
Court  also  held  that  the  sale  was  ultra  vires 
the  railway  company,  and  void  for  reniote- 
nefis.  [667]  But  Sir  George  Jessel,  holding 
that  the  covenant  did,  but  for  its  being  ultra 
vires  and  void,  create  an  interest  in  the 
land,  discussed  the  nature  of  the  right.  He 
said:  "The  doctrine  of  that  case,"  (Tulk  v. 
Moxhay,  2  Phil.  774)  ''rightly  considered, 
appears  to  me  to  be  either  an  extension  in 
equity  of  the  doctrine  of  Spencer's  Case,  5 
Coke  16a,  1  Smith  I^ad.  Gas.  11th  ed.  p.  55, 

2  Y.  2,  to  another  line  of  cases,  or  else  an 
extension  in  equity  of  the  doctrine  of  negative 
easements;  such,  for  instance,  as  a  right  io 
the  access  of  light,  which "  prevents  the  owner 
of  the  servient  tenement  from  building  so  as 
to  obstruct  the  light.  The  covenant  in  Tulk 
V.  Moxhay,  2  Phil.  774,  was  affirmative  in  its 
terms,  but  was  held  by  the  Court  to  imply 
a  negative.  Where  there  is  a  negative  cove- 
nant expressed  or  implied,  as,  for  instance, 
iiot  to  build  so  as  to  obstruct  a  view,  6r  not 
to  use  a  piece  of  land  otherwise  than  as  a 
garden,  the  Court  interferes  on  one  or  other 
of  the  above  grounds.  This  is  an  suitable 
doctrine,  establishing  an  exception  to  the 
rules  of  common  law  which  did  not  treat  such 
a  covenant  as  running  with  the  land,  and  it 
does  not  matter  whether  it  proceeds  on 
analogy  to  a  covenant  running  with  the  land 
or  on  analogy  to  an  easement.  The  purchaser 
took  the  estate  subject  to  the  equitable  bur- 
den, with  the  qualiiicatioh  that  if  he  acquired 
the  legal  estate  for  value  without  notice  he 
was  freed  from  the  burden.  That  qualifica- 
tion,   however,    did    not    affect    the    nature 

•of  the  burden;  the  notice  was  required 
merely  to  avoid  the  effect  of  the  legal 
estate,  and  did  not  create  the  right,  and  if 
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the  purchaser  took  only  au  equitable  estate 
he  took  subject  to  the  burden,  whether  he 
had  notice  or  not."  It  will  be  noticed  that 
the  equitable  estate  or  burden  was  held  to 
arise  independent  of  notice;  which  I  respect- 
fully think  was  contrary  to  the  previous  au- 
thorities; and  that  in  Sir  George  Jessel's  view 
it  did  not  matter  whether  it  was  by  analogy 
to  covenants  running  with  the  land,  or  on 
analogy  to  an  easement.  Both,  however,  had 
this  in  common,  that  some  land  belonging  to 
the  covenantee  was  required,  either  for  him 
to  let,  that  the  covenant  might  run  with  the 
land,  or  as  a  dominant  tenement  for  the 
easement,  an  easement  in  gross  being  merely 
a  personal  right.  Whether  the  "analogy"  or 
"extension"  spoken  of  by  Sir  [668]  George 
Jessel  involved  this  condition  as  to  land  is 
not  discussed.  The  other  members  of  the 
Court  did  not  discuss  the  foundation  of  Tulk 
V,  Moxhay,  2  Phil.  774,  though  Lindley  L.J. 
seems  again  to  put  i-t  on  notice.  Catt  v. 
Tourle,  L.  R.  4  Ch.  654, — a  decision  of  the 
Court  of  Appeal — a|id  Luker  v.  Dennis,  7 
Ch.  D.  227,  were  not  cited  to  the  Court. 

In  1890,  in  Clegg  v.  Iland^,  44  Ch.  D.  503, 
the  doctrine  pf  Tulk  v.  Moxhay,  2  Phil.  774, 
was  applied  by  the  Court  of  Appeal  to  a  case 
somewhat  similar  to  Catt  v,  Tourle,  L.  R.  4 
Ch.  654,  without  any  discussion  of  Sir  George 
JesBer^  explanation  of  the  doctrine,  the  case, 
however,  being  one  of  landlord  and  tenant. 
In  Rogers  v.  Hosegood  [1900]  2  Ch.  388,  i^ 
1900,  A.,  the  mortgagor,  and  B.,  the  mort- 
gagee, of  some  land,  conveyed  plot  X.  to  C, 
who  entered  into  a  restrictive  covenant  with 
the  mortgagor  only,  who  had  not  the  legal 
estate  in  the  land.  This  plot  X.  was  pur- 
chased by  D.  with  notice  of  the  restrictive 
covenant.  A.  also  conve^^ed  some  of  his 
adjoining  land,  plot  Y.,  to  £.,  who  had  no 
notice  of  the  restrictive  covenant  on  plot  X. 

D.  then  proceeded  to  erect  buildings  on  plot 
X.  said  to  contravene  the  restrictive  covenant. 

E.  then  sued  D.  to  enforce  the  corenaht. 
Farwell  J.  (at  p.  394)  treateid  D.  as  obviously 
bound  by  the  covenant.  "He  is  obviously 
bound,  by  reason  pf  notice,  whether  the  cove- 
nant as  regards  him  runs  with  ithe/land  or 
not."  (This  expression  of  the  reason  why  he 
is  bound  does  not  harmonize  with  the  later 
decisions,  but  does,  I  think,  with  all  the  ear- 
lier ones.).  And  he  held  that  the  benefit  of  the 
covenant  passed  to  E.  at  law  rimning  with 
hid  lanjd.  There  was  an  appeal.  In  the 
course  of  the  argument  of  Mr.  Haldane,  Q.C., 
that  the  covenant. ran  with  the  land  in  equity, 
Rigby  L.J.  said:  "I  do  not  think  any 
covenant  runs  with  tlie  land  in  equity.  The 
equitable  doctrine  is  that  a  person  who  takes 
with  notice  qf  a  covenant  is  bound  by  it;" 
a  remark  again  which  seems  to  me  to  har^ 
monize  with  the  earlier  authorities.  The 
Court  held  that  the  benefit  of  the  covenant  did 


not  run  with  the  laud  at  law,  as  the  cove- 
nantee, the  mortgagor,  had  no  legal  interest 
in  the  land,  but  did  run  with  the  land  in 
equity,  as  there  was  a  clear  intention  to  bene- 
fit that  land,  and  equity  would  regard  [669] 
the  mortgagor  as  the  owner,  and,  citing  Jes^el 
M.R.  in  London,  etc.  R.  Co.  v.  Gomm,  20  Ch. 
D.  at  p.  583,  continued  at  p.  405:  "These 
observations,  which  are  just  as  frpplicable  to 
the  benefit  reserved  as  to  the  burden  imposed, 
shew  that  in  equity,  just  as  at  law,  the  first 
point  to  be  determined  is  whether  "ttie  cove- 
nant or  contract  In  its  inception  bindi  the 
land.  H  it  does,  it  is  tlien  capable  of  passing 
with  the  land  to  subsequent  assignees;  if  it 
does  not,  it  is  incapable  of  parsing  by  mere 
assignment  of  the  land.  The  benefit  may  be 
annexed  to  pUe  plot  and  the  burden  to  an- 
other, and  When  thi6  has  been  once  clearlr 
done  the  benefit  and  the  burden  piuss  to  the 
respective  assignees,  subject,  in  the  case  of 
the  burden,  to  proof  that  the  legal  estate,  if 
axiquired,  has  beefl  acquired  with  notice  of  the 
covenant."  This  makes'  land  bound  or  benefit- 
ed by  the  covenant  essential  to  bind  or  benefit 
assigns.  The  judgment  proceeds:  "^These  an- 
thorlties**  (Renals  v.  Cowlishaw,  9  Ch.  D.  125, 
at  p.  130,  and  Child  v.  Douglas  (1854)  Kay 
560,  at  p.  571),  "establish  the  proposttioii 
that,  when  the  benefit  has  been  once  cleartr 
annelxed  to  one  piece  of  land,  it  passes  by 
assignment  of  that  land,  and  may  be  said  to 
run  with  it,  in  contemplation  as  well  of 
equity  as  of  law,  without  proof  of  special  bar- 
gain or  representation  on  the  assignment.  1h 
such  a  case  it  runs,  not  because  the  cos* 
Science  of  either  party  U  affected,  btit  because 
the  purchaser  has  bought  something  which  in- 
hered in  or  was  anriexed  to  the  land  bought. 
This  is  the  reason  why,  in  dealing  with  the 
burden,  the  purchaser's  conscience  is  not  af- 
fected by  notice  of  covenants  which  were  part 
of  the  original  bargain  on  the  first  sale,  but 
were  tterely  personal  and  collateral,  while  it 
is  affected  by  nptice  of  those  which  touch  and 
concern  the  land.  The  oorenant  must  be  oae 
that  Is  capable  of  running  with  the  land  be- 
fore the  question  of  the  purchaser's  cob- 
science  and  the'  equity  affecting  it  can  come 
into  didc^ussion.^'  This  agaiii  appears  to  ra^ 
to  treat  land  M  essential,  on  both  sides  of 
thfe  covenant,  to  affect  assigns  whether  of  the 
benefit  or  burden. 

This  view  seems  to  me  to  be  adopted  also 
by  the  Court  of  Appeal  in  Formby  v.  Barker 
ri003]  2  Ch.  539.  A.,  the  owner  of  land, 
conveyed  [670]  all  his  land  with  a  restrictive 
covenant  against  its  being  used  in  particular 
ways  to  B.,  who  assigned  it  to  C,  who  had 
notice  of  the  covenant.  A.  died;  C.  began  to 
use  the  land  in  a  way  forbidden  by  the  cove- 
nant; the  administratrix  of  A.,  who  had  no 
land,  sued  C.  It  was  argued  that  the  rifrlit  to 
enforce  such  a  covenant  depended  entirely  <m 
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notice;  memjbers  of  the  Court  suggested  in 
argument  that  the  benefit  of  the  covenant,  if 
not  pursued  hy  the  covenantee,  must  follow 
some  land;  and  this  was  the  argument  put 
forward  for  the  defendant,  that  without  land 
the  covenant  was  only  one  in, gross.  Romer 
L.J.  a^ked  (at  p.  546),  "Is  there  any  case  in 
which  it  has  .been  held  that  such  a  covenant 
purporting  to.  bind  land  for  ever  is  valid 
except  for  the  protection  of  an  estate?"  and 
counsel  for  the  plaintiff  did  not  refer  him, 
as  they  might  have  done,  to  Catt  v.  Tourle, 
L*.  R.  4  Ch.  654,  and  Luker  v.  Dennis,  7  Cli. 
D.  227,  in  neither  of  which  cases  had  the 
plaintiff  an  estate,  but  only  a  trade.  In  the 
judgments,  Vaughan  Williams  L.J.  points 
out  that  A.  conveyed  his  whole  estate  and  had 
no  contiguous  estate  which  would  be  benefited 
by  the  covenant  in  question.  .  I  refer  to,  but 
do  not  read,  the  Lord  Justice's  judgment  on 
pp.  550-552,  but  it  seems  to  me,  adopting 
the  language  of  Collins  L.J.  in  Rogers  v. 
Hosegood  (1900 J.  2  Ch.  388,  at  p.  407,  to 
negativis  the  view  that  the  doctrine  of  Tulk 
V.  Moxhay,  2  Phil.  774,  depends  on  notice, 
and  to  make  it  depend,  where  there  is  no 
contractual  privity,  on  a  "relation,  of  domi- 
nancy  and  serviency  of  lands''  (p.  552),  and 
to  fail  if  the  covenantee  or  his  assign  has  no 
land  to  which  the  covenant  relates.  Romer 
L.J,  thought  that  the  assign  of  a  covenantee 
could  not  sue  unless  the  covenant  related  to 
or  concerned  some  ascertainable  property  be- 
longing to  him  or  in  w^ich  he  was  interested. 
.  Stirling  LJT.,  while  saying  that  dijQTerent  con* 
fiiderations  would  apply  if  the  covenantee 
sued,  a  remark  which  leaves  it  doubtful 
whether  he  thought  the  covenantee  could, 
though-  owning'  no  land,  have  sued  assigns  of 
the  land  restricted,  rested  his  judgment  on 
the  groui^d  that  damages, .  not  injunction 
would  be  the  appropriate  remedy. 

The  doctrine  was  again  considered,  and  I 
think  further  £6711  developed,  in  In  re  Nis- 
bet,  eto.  Contract  [1905]  1  Ch.  391,  in  1905. 
The  owner  of  certain  land  had  entered  into 
restrictive  corenants  with  the  vendor,  who 
owned  an  adjoining  estate.  A  squatter^  with- 
out notice  of  these  covenants,  acquired  a  title 
by  adverse  possession,  and  sold  to  A.,  who 
did  not  require  a  forty  years'  title,  which 
would  have  disclosed  the  restrictive  cove- 
nants. A.  sold  to  B.>  who,  having  reason  to 
believe  there  were  restrictive  covenants,  de- 
clined tq  complete.  B.  took  out  a  summons 
for  a  declaration  that  the  title  was  not  one 
which  he  ought .  to  be  compelled  to  accept. 
Farwell  J.  treated  the  nature  of  the  right  of 
action  created  under  the  doctrine  of  Tulk  v. 
Moxhay,  2  Phil.  774,  aa  analogous  to  an  equi- 
table charge  on  i:eal  estate,  not  depending  in 
any  way  on  notioe  for  its  validity,  but  oply 
defeated  by  a  legal  estate  acquired  for  value 
and  without  notice.     He  held  therefore  that 
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the  squatter,  ^though  he  had  no  notice  and 
had  the  legal  estate,  was  bound  by  the  re- 
strictive covenants,  as  apparently  he  only 
took  the  land  subject  to  the  equitable  interest 
in  it,  and  that  as  the  purchaser  from  the 
squatter  of  the  legal  estate  for  value  would; 
if  he  had  required  a  forty  years'  title,  have 
had  notice  of  the  covenants,  he  had  construc- 
tive notice  and  was  bound  by  the  covenants. 
In  the  Court  of  Appeal  [1906]  1  Ch.  386,  the 
appellant  argued  that  notice  was  part  of  the 
cause  of  action,  the  respondent  that  the  doc- 
trine rested  on  an  interest  in  land,  binding 
on  the  land  itself,  with  a  dominant'  and  ser- 
vient tenement.  The  Court  of  x\ppeal  adopt- 
ed the  lat^r  argument,  and  held  that  the 
restrictive  covenant  was  an  equitable  interest 
in  the  land,  whether  the  occupier  of  the  land 
had  notice  of  it  or  not,  unless  he  had  pur- 
chased the  legal  estate  for 'value  without  no- 
tice. They  do  not  expressly  refer  to  the 
necessity  of  there  being  a  dominant  tenement 
to  enforce  the  interest,  but  there  was  in  fact 
such  1^  dominant  tenement  in  the  case. 

Lastly,  in  Millbourn  v.  Lyons  [1914]  1  Ch. 
34,  where  a  person  who  had  agreed  to  sell 
with  a  restrictive  covenant  died,  and  his  per- 
sonal representatives,  having  sold  all  tlieir 
land,  conveyed  with  a  similar  restrictive  cove- 
nant, Neville  J.  enforced  the  title  against  a 
purchaser  who  knew  of  the  restrictive  cove- 
nant, and  therefore  [672]  objected  to  coni- 
plete,  on  the  ground  that  there  was  no  Re- 
striction against  him,  as  the  vendors,  at  the 
date  of  the  covenant,  had  no  land  to  which 
the  benefit  of  the  covenant  could  be  attached, 
and  the  Court  of  Appeal  affirmed  his  judg- 
ment on  similar  grounds.     [1914]  2  Ch.  231. 

I  think  the  result  of  this  long  chain  of 
authorities  is  that,  whereas,  in  my  view,  at 
the  time  of  Tulk  v.  Moxhay,  2  Phil.  774^  and 
for  at  least  twenty  years  afterwards,  the 
plaintiffs  in  this  case  would  have  succeeded 
;&gainst  an  assign  on  the  ground  that  the 
assign  had  notice  of  the  covenant,  since  ^orm- 
by  v.  Barker  [1903]  2  Ch.  539;  In  re  Kisbet, 
etc.  Contract  [1905]  1  Ch.  391  [1906]  1  Ch. 
386,  and  Millbourn  v.  Lyons  [1914]  1  Ch.  34 
[1914]  2  Ch.  231,  tliree  decisions  of  the  Court 
of  Appeal,  the  plaintiffs,  must  fail  on  the 
ground  that  they  have  never  had  "any  lan'd 
for  the  benefit  of  which  this  "equitable  in- 
terest analogous  io  .a.  negative  easement" 
could  be  created,  and  therefore  cannot  sue  a 
|l6r#on' who 'bought  tko  land  with  knowledge 
'tifat  the#e  was"  a  restHctlive  covenant  as  to 
iti  MBe,  w»lch  he-t)i^ceeds  todiar^ard;  be- 
'<;au8e  he  ts'nof  privy -to  tlie  contract*.'  I  think 
the  learned  editors  of  Dart  on  Ventlo^s  and 
Purchasers,  7th  ed.  vol.  ii.  p.  769,  are  justi- 
fied by  the  present  stkte  of  the  authorities 
m  saying  that  "the  questron  of  notice  to  the 
purchaser  has  nothing  whatever",  to  do  with 
the  question  'Whether  the  covenant  binds  him. 


842 


CITS  THIS  VOL.  ANN.  CAS.  1916C. 


except  in  so  far  as  the  absence  of  notice  may 
enable  him  to  raise  the  plea  of  purchaser  for 
valuable  consideration  without  notice."  If 
the  covenant  does  not  run  with  the  land  in 
law,  its  benefit  can  only  be  asserted  against 
an  assign  of  the  land  burdened,  if  the  cove- 
nant was  made  for  the  benefit  of  certain  land, 
all  or  some  of  which  remains  in  the  posses- 
sion of  the  covenantee  or  his  assign,  suing  to 
enforce  the  covenant.  It  may  be,  if  the  mat- 
ter is  considered  by  a  higher  tribunal,  that 
tribunal  may  gee  its  way  to  revert  to  what  I 
think  was  the  earlier  doctrine  of  notice,  or 
at  any  rate  to  treat  it  as  co-existing  with  the 
later  refinement  of  "an  equitable  interest 
analogous  to  a  negative  easement"  binding  on 
persons  who  are  ignorant  of  it.  The  remarks 
of  Lord  Selborne  in  Zetland  v.  HLslop,  7  App. 
Cas.  427,  at  pp.  446,  .447,  are  not  favourable 
[673]  to  the  too  rigid  development  or  en- 
forcement of  the  latter  alternative;  and  the 
observations  of  Lord  Macnaghten  (p.  32), 
Lord  Davey  (p.  35),  and  Lord  Lindley  (p. 
36)  in  Xoakes  v.  Hice  [1902]  A.  C.  24,  seem 
to  suggest  that  the  doctrine  of  Tulk  v.  Mox- 
hay,  2  Phil.  774,  may  well  be  reconsidered  and 
put  on  a  proper  footing.  For  I 'regard  it  as 
very  regrettable  that  a  public  body  should  be 
prevented  from  enforcing  a  restriction  on  the 
uBe  of  property  imposed  for  the  public  benefit 
against  persons  who  bought  the  property 
knowing  of  the  restriction,  by  the  apparently 
i Immaterial  circumstance  that  the  public  body 
does  not  own  any  land  in  the  immediate 
neighbourhood.  But,  after  a  careful  consid- 
eration of  the  authorities,  I  am  forced  to  the 
view  that  the  later  decisions  of  this  Court 
compel  me  so  to  hold. 

In  my  opinion,  therefore,  the  demurrer  of 
Mr.  Korris  and  of  Mrs.  Allen  succeeds.  The 
action  against  Mr.  Xorris  must  be  dismissed 
with  costs.  I  regret  that  I  do  not  see  my 
way  to  depriving  Mrs.  Allen  of  her  costs,  as, 
whatever  may  be  her  equitable  rights,  I  am 
not  at  all  favourably  impressed  with  her  con- 
duct as  a  good  citizen.  I  see  no  reason  for 
interfering  with  the  judgment  against  Mr. 
Allen  in  respect  of  plots  No.  1  or  No.  2,  and 
his  appeal  must  be  dismissed  with  costs. 

Appeal  of  Xorris  and  Emily  Allen  allowed; 
appeal  of  M.  J.  Allen  dismissed. 

KOT& 

mt  l»  Sanity  M^mimMt  Svb- 
of  BestrftctlT*  Covemaat 
Not  BnnalvK  wltb  Ttwrnd^  Whero  Got- 
•maatoo  Haa  No  lateroat  ia  Adjoia- 
iac  Laad* 

The  reported  case,  while  recognizing  the 
rule  that  a  restrictive  covenant  which  does 
not  run  with  the  land  may  be  enforced  in 
equity  against  a  person  who  purchases  from 


the  covenantor  with  notice,  holds  that  the 
covenantee  hajB  no  right  to  enforce  the  cove- 
nant under  such  circumstances  if  he  hMA  no 
interest  in  adjoining  lands.  To  the  same  ef- 
fect is  Formby  v.  Barker  [1903]  2  Ch.  (Eng.) 
539,  discussed  in  the  reported  case.  SimiUr 
rulings  have  been  made  in  a  few  instances  in 
the  United  States.  Los  Angelea  University  v. 
Swarth,  107  Fed.  798,  4(J  C.  C.  A.  647,' 54 
L.R.A.  262;  Dana  v.  Wentworth,  111  Mass. 
291.  The  decisions  in  those  cases  were  placed, 
apparently,  on  the  want  of  injury  to  the  &pre- 
nant.  See  the  note  to  Hartman  v.  Wells,  Ann. 
Cas.  1914 A  901,  for  a  discussion  of  the  ques- 
tion whether  the  right  to  enforce  a  building 
restriction  is  dependent  on  damage  to  the 
complainant  by  reaaon  of  the  violation  tliei«> 
of.  A  like  result  was  reached  in  Duncan  r. 
Central  Pass.  R.  Co.  6  Ky.  L.  Rep.  426,  but 
the  decision  in  that  case  was  put  on  the 
ground  that  by  selling  his  adjoining  landi 
without  restriction  the  covenantee  had  waived 
the  covenant. 

However,  in  the  receht  case  of  Van  Saat  v. 
Rost,  260  III.  401,  103  K.  E.  194,  49  LJtA. 
(N.S.)  186,  the  contrary  rule  was  laid  dowa. 
The  court  said:  "Numerous  deeisionii  of 
American  and  English  courts  will  be  found 
sustaining  the  covenantee's  right  to  insist 
\tpon  the  observance  of  the  resti^ictioos  with- 
out making  the  right  dependent  upon  his 
owning  related  land  or  the  existence  of  a 
dominant  and  servient  estate.  In  onr  opinion 
Hays  V.  St.  Paul  M.  E.  Church,  supra  [IM 
III.  633],  clearly  recognizes  the  right  of  a 
covenantee  owning  no  neighboring  land  to 
maintain  |i  bill  to  enforce  observance  of  re- 
strictive covenants.  In  that  case  John  A. 
King  conveyed  a  vacant  lot  at  the  comer  of 
Harrison  street  and  Ashland  boulevard  to  the 
First  Methodist  Episcopal  Church  of  Chicago. 
The  deed  contained  a  provision  that  it  was 
made  subject  to  the  condition  that  no  building 
should  be  erected  on  the  lot  further  east  or 
nearer  Ashland  avenue  than  the  house  imme- 
diately south  of  the  lot  conveyed.  The  deed 
was  recorded,  and  tiie  lot  by  mesne  convey- 
ances subsequently  became  the  property  ef 
the  St.  Paul  M.  E.  Church.  When  John  A 
King  conveyed  the  lot  Nellie  King  Hay« 
owned  the  house  and  lot  immediately  tovth 
of  it  and  John  A.  King  owned  no  other  prop- 
erty  in  the  vicinity.  The  church  planned  to 
erect  a  building  on  its  tot  with  walls  nearer 
the  street  than  the  walls  of  the  house  of 
Nellie  King  Hays,  and  she  filed  a  hill  to  en- 
force the  observance  of  the  restrictive  cove- 
nants in  the  deed  from  John  A.  King.  Wf 
quote  at  length  from  the  opinion :  'It  is  not 
denied  that  the  purchase  from  John  A.  King, 
and  the  acceptance  of  the  conveyance  subjert 
to  the  provision  contained  in  it,  created  i 
valid  personal  obligation  to  him.  An  owner 
has  a  right  to  sell  and  convey  his  propcrtr 
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upon  duch  terms  and  conditions  as  he  may 
Bee  proper,  and  if  the  terms  are  accepted  by 
the  grantee  and  are  not  objectionable  in  law 
they  will  be  enforced  at  the  suit  of  tlie  one 
in  whom  the  right  is  vested.  (Frye  v.  Par- 
tridge, 82  III.  267.)  If  a  subsequent  owner 
has  taken  title  with  notice,  either  actual  or 
constructive,  of  a  binding  agreement  between 
his  grantor  and  the  original  owner  establish- 
ing a  building  restriction,  he  will  be  bound 
to  abide  by  it  and  equity  will  enforce  it.  In 
this  case  there  is  no  dispute  that  the  defend- 
ant had  notice  of  the  building  restriction 
from  the  recorded  conveyance  to  the  First 
Methodist  Episcopal  Church,  aiid  if  it  waa 
imposed  in  favor  of  complainant's  house  and 
lot  and  for  the  benefit  of  the  same,  complain- 
ant would  have  a  right  to  enforce  it.  The 
question  is  whether,  by  the  agreement  between 
King  and  his  grantee,  defendant's  lot  was 
burdened  with  the  restriction  for  the  benefit 
of  the  complainant's  lot  so  that  she  can  en- 
force the  agreement.  The  restriction  was  im- 
posed  by  John  A.  King  and  the  agreement 
was  with  him.  Complainant  was  a  stranger 
to  that  transaction,  and  there  was  no  cove* 
nant  or  agreement  between  her  and  the  de- 
fendant or  its  grantor.  Her  right  to  enforce 
the  agreement  must  depend  upon  her  making 
it  appear  that  it  was  entered  into  for  the 
benefit  of  her  lot.  In  making  his  conveyance 
John  A.  King  had  a  legal  right  to  impose  the 
condition  from  any  motive,  and  it  is  imma- 
terial what  the  motive  was,  and  he  could  im- 
pose it  in  favor  of  property  which  he  did  not 
own  and  which  belonged  to  complainant,  if  he 
saw  fit  to  do  so.  When  he  executed  his  deed 
he  did  not  own  any  other  property  in  the 
block  or  in  that  vicinity.  He  did  not  own  the 
lot  or  house  south  of  the  premises  which  he 
conveyed  and  had  no  interest  in  either.  He 
had  once  owned  the  premises  and  had  con- 
veye<l  them  by  warranty  deed  December  1, 
1889,  to  the  complainant,  who  is  his  daughter, 
and,  as  a  matter  of  fact,  the  conveyance  was 
a  gift  to  her.  There  was  no  agreement  out- 
8ide  of  the  deed,  either  between  King  and  the 
complainant  or  between  either  of  .them,  and 
the  grantee.  To  establish  c^mplainant^s  right 
she  must  show  the  intention  qI  the  restric- 
tion to  have  been  to  benefit  her  lot)  and  this 
intention  must  arise  out  of  the  language  of 
the  deed,  construed  in  the  light  pf  the  sur- 
rounding circumstances.  The  intention  is  to 
be  ascertained  as  in  other  cases, — not  by 
learning  some  secret  or  unexpressed  intention 
in  the  mind  of  King,  but  from  the  language 
of  the  deed  itself,  considered  in  connection 
with  the  circumstances  existing  at  the  time 
it  was  executed.  (Hutchinson  v.  Ulrich,  145 
IlL  33G.)  The  defendant  is  bound  by  what 
it  had  notice  of  but  not  by  secret  intentions 
of  King.  If  the  deed,  'uk  the  light  of  the  cir- 
cumstances, expresses  an  intention  to  give 
complainant's  property  the  benefit  of  the  re- 


striction she  can  enforce  it  in  behalf  of  that 
property,  otherwise  not.  In  construing  the 
provision  restrictionji  are  not  favored,  al- 
though where  the  intent  is  clearly  manifested 
the  court  will  enforce  them.  When  a  fee  is 
conveyed,  limitations  and  restrictions  upon 
the  use  of  the  property  are  not  favored,  and 
all  doubts,  as  a  general  rule,  are  to  be  re- 
solved against  them.  (Eckhart  v.  Irons,  128 
111.  668;  Hutchinson  v.  Ulrich,  supra;  Ewert- 
sen  V.  Gertsenberg,  186  III.  344.)  The  defend- 
ant took  the  premises  bound  by  the  agree- 
ment, and  can  be  restrained  from  violating 
it  at  the  suit  of  anyone  having  the  interest.'  " 
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Arkansas    Supreme    Court — July    6,   1914. 
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Ifortsasea    —    Priorltj    Orer    Ideas    — 
Parehaae-Moaej  Mortgace. 

A  mortgage  given  at  the  time  of  the  pur- 
chase of  real  estate  to  secure  the  purchase 
money,  whether  given  to  the  vendor  or  to  a 
third  person,  who,  as  a  part  of  the  same 
transaction,  advances  the  purchase  money, 
has  preference  over  all  judgments  and  liens 
against  the  mortgagor. 

[See  note  at  end  of  this  case.] 

Xieaa  •—  Ftae  aad  Coata. 

Kirby'a  Dig.  §  2467,  providing  that  the 
real  and  personal  property  of  one  charged 
with  a. criminal  offense  shall  be  bound  from 
the  time  of  his  arrest  or  the  finding  of  an 
indictment  against  him,  whichever  shall  first 
happen,  for  the  payment  of  all  fines  and  costs 
which  may  be  adjudged  to  pay,  ereatea  a  lien 
upon  such  property,  not  only  in  tha  hands 
of  accused,  but  in  the  hands  of  ,any  other 
person  possessing  or  holding  it,  after  the 
arrest  or  indictment  found,  until  accused  is 
discharged  or  fines  and  costs  adjudged  against 
him  are  paid,  which  lien  also  attaches  to  the 
accused's  after-acquired  property. 

Beoordias   Acta   —   Vare  corded   Xort- 
sace  —  Valid  betweea  Partiea. 

Under  Kirby's  Dig.  §  5396,  providing  that 
every  mortgage  of  real  or  personal  property 
shall  be  a  lien  thereon  from  the  time  it  is 
filed  in  the  recorder's  oflSce  for  record,  an 
unrecorded  mortgage  is  valid  between  the 
parties  and  as  against  persons  holding  the 
property,  under  a  voluntary  conveyance. 

Failare  to  Record  —  Sabjeotlon  to  8nb- 
aeqaeat  Uleaa. 

Under  Kirby's  Dig.  §  2467,  binding  the 
property  of  an  accused  from  the  time  of  his 
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arrest  or  the  finding  of  an  indictment  against 
him  to  the  payment  of  fines  and  costs  ad* 
judged  against  him,  and  section  5396  provid- 
ing that  every  mortgage  shall  be  a  lien  on 
the  mortgaged  property  from  the  time  it  is 
filed  in  the  recorder's  ofiice  for  record^  the 
state  after,  indictment  had  a.  valid  lieu  for 
fines  and  costs  prior  to  a  mortgage  of  prop- 
erty of .  accused,  executed  after  the  indict- 
ment, but  not  recorded  until  several  months 
after  execution. 

Appeal  from  Jackson  Chancery  Court: 
Humphries,  Chancellor. 

Action  by  Western  Tie  and  Timber  Com- 
pany, plaintiff,  against  L.  L.  Campbell  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tiff appeals.  The  facts  are  stated  in  the 
opinicm,     Affirmed. 

A,  J.  Stack  Slid' Franfc  H.  8ulUv<in  for  ap- 
pellant. 

8tuckey  d  £tuckey  ayd  Lqh  I^,  Campbell 
ioT  appellees. 

[671]  MdCtJixooH,  C.  J. — ^This  controversy 
involves  the  title  to  a  tract  of  land  in  Jackson 
County;  Ark^nsils,  both  [672]  paHiee  to  the 
suit  claiming  title  from  a  common  source,  ap- 
pellant,  claiming  und,er  a  mortgage  executed 
by  one  Thomas,  and  appellees  claiming  ui^er 
.  a  sale  upon  execution  issued  against  the 
prcvperty  of  Thomas. 

The  question  in  the  case  relates  to  the 
priority  of  the  respective  liens. 

On  February  11,  1904,  the  grand  jury  of 
Jackson  County  returned  an  indictment 
against  Thomas  for  misdemeanor,  and  he 
was  arrested  on  a  bench  warrant  in  July  of 
the  same  year. 

After  the  return  of  the  indictment  against 
Thomas,  some  time  during  the  month  of 
Fcbrvary,  1904,  thjB  precise  date  \  not  being 
shown,  he  negotiated  the  purchase  of  the  tract 
of  land  in  controversy  from  one  Mustin,  who 
was  then  the  owner.  The  purchase  price  was 
to  b«  $350,  and  Thomas  borrowed  $250  to 
complete  the  purchase,  having  only  $100  of 
his  own  to  pay  on  the  land,  and  he  executed 
the  mortgage  upon  which  appellant  rests  its 
claim  of  title  to  secure  the  amount  so  bor- 
rowed, which  was  used  in  paying  the  pur- 
chase, price.  The  mortgage  was  dated  Febru- 
ary 26,  1,904,  and  the  deed  from  Mustin  to 
Thomas  bears  date  February  29,  1904,  but 
the  proof  showa  that  the  two  transactions 
were  simultaneous. 

The  nkortgage  was  not  recorded,  however, 
until  November  4,  1904. 

On  January  SO,  1005,  Thomas  entered  a 
plea  of  guilty,  a  fine  of  $50  was  assessed 
against  him,  anrd  judgment  wA>s  rendered  in 
favor  of  the  State  for  the  recovery  of'qaid 
fine  and  the  costs  of.  prosecution.    In  October, 


1905,  execution  was  issued  on  the  judgment, 
the  land  was  sold,  and  appellees  became  the 
purchasers. 

Subsequently  appellant  purchased  the  notes 
secured  by  the  mortga^  executed  by  Thomaes 
and  foreclosed  the  mortgage  and  became  the 
purchaser  at  the  sale. 

It  is  quite  well  settled  by  the  authorities 
that  a  mortgage,  given  at  the  time  of  the 
purchase  of  real  estate  to  secure  the  payment 
of  purchase  money,  whether  given  to  the  ven- 
dor or  to  a  third  person,  who,  as  a  part  of  the 
same  transaction,  advances  the  purchase 
money,  has  preference  [573]  over  all  judg- 
ments and  other  liens  against  the  mortgagor. 

"A  purchase-money  mortgage  may,"'  says 
Mr.  Jones,  "be  made  to  a  third  person  who 
advances  the  pi^rchase-money  at  the  time  the 
puirchaser  receives  his  conveyance,  and  such 
mortgage  is  entitled  to  the  same  preference 
over  a  prior  judgpient  as  it  would  have  had 
if  it  had  been  executed  to  the  vendor  himself.'* 
1  Jones  on  Mort^gages  ^  6  ed. )  §  472. 

Professor  Fomeroy  has  this  to  say  on  the 
subject: 

''Even  in  the  absence  of  any  statute,  and 
upon  the  general  principles  of  equity,  a  pur- 
chase-money mortgage  given  at  the  same  time 
as  the  deed,  or  as  a  part  ol  the  same  trans- 
action, has  precedence  over  any  prior  general 
lien,  such  as  that  part  ol  a  prior  judgment 
against  the  mortgagor*  The  same  equitable 
rule  applies  in  like  manner  to  a  mortgage 
given  by  the  grantee  to  a  third  person,  as 
security  for  money  loaned  for  the  purpose 
of  being  used,  and  which  is  actually  used,  in 
paying  the  purchase  price."  2  Pomeroy's 
Equity  Jurisprudence  (3  ed.)  §  725. 

The  following  cases,  among  many  others, 
fully  sustain  the  text:  Kaiser  v.  Lembeck,  53 
la.  244,  7  N.  W.  619;  Clark  v.  Butler,  32  N. 
J.  Bq.  664;  Moring  v.  Diekerson,  85  N.  £. 
466;  Rogers  v.  lacker,  94  Mo.  346,  7  8.  W. 
414;  Roane  ▼.  Baker,  120  111.  308,  11  N.  E. 
246 ;  Courson  v.  Walker,  94  Ga.  176,  21  S.  £. 
2^7. 

"Hie  reason  given,"  says  the  North  Caro- 
lina court  in  stating  the  principle  in  the 
above  cited  case,  **is  that  the  execution  of  the 
deed  and  of  the  mortgage  being  simultaneous 
acts,  the  title  to  the  land  does  not  for  a 
single  moment  rest  in  the  purchaser,  bat 
merely  passes  through  his  hands,  and  with- 
out stopping,  vests  in  the  mortgagee,  and 
during  such  instantaneous  passage  no  lien  of 
any  character  '<^n  attach  to  the  title.^ 

The  facts  presented  in  this  record  bring  the 
case  within  that  rule  as  to  the  mortgage  un- 
der which  appellant  claims  title,  but  the  real 
turning  point  in  the  case  is  whether  or  not 
not  sippellant's  lien  under  the  mortga^ 
[574]  was  superior  to  the  State's  lien  for  the 
fine  and  costs  assessed  against  Thomas. 
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The  statute  providcp  that  "the.  property, 
both  real  and  personal,  of  any  person .  charged 
with  a  criminal  offense,  shall  be  bound  from 
the  time  of  his  arrest,  or  the  finding  of  an 
Indictment  against  him,  whichever  shall  first 
happen,  for  the  payment  of  all  fines  and.  costs 
whidh  he  may  be  adjudged  to  pay/'  Kirl^y's 
Digest,.  S  2467. 

This  court,  in  an  early  case,  speaking,  of 
that  statute,  said: 

"This  provision  of  law,  we  have  no  doubt, 
creates  a  lien  in  favor  of  the  State,  on  all  of 
the  property  of  a  person  charged  with  a 
criminal  offense,  wheresoever  it  may  be  with- 
in the  limits  of  the  State,  which  attaches 
upon  and  binds  it,  not  only  in  the  hasids  of  the 
accused,  but  also  in  the  hands  of .  any  other 
person  who  shall,  in  any  manner,  possess  or 
bold  it,  from  the  time  of  the  arrept  or  in- 
dictment found,  as  mentioned  in  the  statute, 
until  iUie  acc^sed  is  discharged  from  the 
prosecution,  or  such  fines  and  costs  as  shaU 
be  adjudged  against  him  are  paid/'  I^awson 
Y.  Johnson,  5  Ark.  168. 

It  is  insisted  by  learned  counsel  fpr.  ap- 
pellant that  the  lien  which  arises  unde^  the 
statute  from  the  time  of  the  finding  of  ^the  in>- 
dictment  or  the  arrest,  whichever  first  occurs, 
does  not  attach  to  after-acquired  property. 

But  we  think  cowuel  are  clearly  mistaken 
in  their  interpretation  of  the  statute.  The 
binding  force  of  the  statute  begins  at  the  time 
of  the  arrest  or  finding  of  the  indictment,  but 
it  gathers  within  its  sweep  all  property 
owned  by  the  accused  from  that  time  until 
the  judgment  subsequently  rendered  for  fine 
and  costs  be  paid. 

Similar  language  is  used  in  the  statute 
creating  liens  in  favor  of  judgment-creditors, 
the  language  being  that  a  judgment  shall  be 
1^  lien  "from  the.  date  of  its  rendition,''  and 
this  court  held  in  Heal  Estate  Bank  v.  Wat- 
son, 13  Ark.  74-82,  that,  the  lien  attached  to 
any  property  acquired,  subsequent  to  the  ren- 
dition of  the  judgment. 

[575]  The  main  question  is  whether  the 
State's  lien  attached  aa  against  the  unrecord- 
ed mortgage. 

It  will  be  noted  that  under  the  authorities 
cited  above  a  purchase  money  niortgage  must 
be  simultaneous  with  the  execution  of  the 
deed  of  conveyance  in  order  to  take  precedence 
over  prior  liens,  for  if  there  is  any  interven- 
ing space  of  time  during  which  the  title  rests 
in  the  purchaser  the  prior  liens  attach  to  it  in 
preference  to  the  mortgage.  Cohn  v.  Hoff- 
man, 60  Ark.  108,  6  S.  W.  611. 

^  *  III 

Tlie  registration  statutes  of  tliis  State  pro- 
vide that  "every  mortgage,  whether  for  real 
or  personal  property,  shall  be  a  lien  on  tlie 
mortgaged  property  from  the  time  the  same  is 
filed  in  the  recorder's  office  for  record,  and 
not  before."    Kirljy's  Digest,  §  ^396. 

This  court  has  held  that,  notwithstanding 
the  provision  of  the  statute  with  reference  to 
Ann«  Cas.  1916C. — 60. 
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registration  of  mortgages,  an  unrecorded 
mortgage  is  valid  between  the  parties  and  as 
against  persons  holding  the  property  under 
voluntary  conveyance.  Main  v.  Alexander,  9 
Ark.  112,  47  Am.  Dec.  732;  Leonhard  v. 
Flood,  68  Ark.  168t-168,  66.S.-.W.  781. 

This  is  obviously  so,  because  the  regis- 
tisation  statute  is  not  intended  to  apply  be- 
tween the  parties  to  a  mortgage  or  to  a 
grantee  under,  a  .voluntary  conveyance. 

But  is  it  valid  as  against  the  State's  claim  ? 
We  think  noi.<  If  the  statute,  by  express 
language,  made  the  mortgage  good  except  as 
against  third  parties,  it  might  well  be  argued 
that  the  State  was  not  deemed  to  be  a  party 
within  its  meaning.  But  the  language  is 
quite  different.  It  declares,  unconditionally, 
that  the  mortgage  "shall  be  a  Hen  on  this 
mortgaged  property  from  the  time  the  same  is 
filed  in  the  recorder's  ofike  for  record,  and 
not  before." 

When  the  two  statutes  involved  in  this  case 
are  read  together,  the«ne\which  declares  that 
the  property  of  an  accused  person  shall  be 
bound  for  the  fine  and  costs  from  the  time 
of  his  indictment  or  arrest,  and  the  one  which 
declares  when  a  mortgage  lien  shall  take  ef- 
fect— the  conclusion  is  unavoidable  that  the 
Legislature  meant  to  give  the  State  a  lieu 
against  an  unrecorded  mortgage. 

[576].  It  does  not  follow  that  the  State 
would  have  a  lien  as  against  equities  of  third 
parties  not  within  the  registration  statutes; 
but  where  the  statute  has,  as  in  this  case,  un- 
conditionally provided  that  there  shall  be  no 
lien  until  the  mortgage  is  recorded,  it  would 
be  straining  the  language  of  the  lawmakers  to 
say  that  an  unrecorded  mortgage  should  be 
valid  as  against  the  State's  statutory  lien. 

We  are. of  the  opinion,  therefore,  that  the 
State's  lien  was  superior  and  that  appellees 
acquired  a  superior  title  under  their  purchase 
at  the  execution  sale.  The  decree  of  the 
chancery  court  is,  therefore,  affirme.d. 
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Prioritj    as   between   PiLro]iaae-lfo»e7 
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T.  Introductory,  946, 
II.  Deed,  946. 
III.  Dower: 

1,  General  Rule,  946. 
,2.  Reasons  and  Applications  of  Rule, 
947. 
rV.  Homestead,  94d. 
V.  Judgment,  049. 
VI.  Mechanic's  Lien,  951. 
VII.  Mortgage: 

1.  Mortgage     Previously     Executed, 

951. 

2.  Mortgage     Executed     Contempo- 

raneously, 952. 
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3.  Mortgage     Securing     Monej     for 

Cash  Payment,  953. 

4.  Loss  of  Priority,  953. 
VIII.  Tax,  955. 


J.  Introductory, 

The  quefltion  with  which  this  note  is  con- 
cerned arises  where  a  vendee  of  real  prop- 
erty executes  to  the  Tendor  a  mortgage  on 
the  property  to  secure  the  •  payment  of  all 
or  a  part  of  the  purchase  money,  and  the 
Hen  of  the  mortgage  conflicts  with  another 
claim  on  the  same  property.  The  purpose  of 
the  note  is  to  review  the  cases  determining 
the  priority  as  between  the  purchase-money 
mortgage  and  the  other  claims.  Those  cases 
in  which  the  priority  is  determined  by  other 
factors  without  regard  to  the  purchase-money 
character  of  the  mortgage  are  considered  as 
not  being  pertinent  to  the  present  inquiry. 

17.  Deed. 

It  is  generally  held  that  the  lien  of  a  pur- 
chase-money mortgage  is  not  defeated  by  the 
previous  execution  of  a  deed  to  the  property 
by  the  mortgagor  to  a  third  person  at  a 
time  when  he  had  no  legal  title.  McRae  v. 
Newman,  58  Ala.  529;  Warren  Mortgage  Co. 
V.  Winters,  reported  in  full,  post,  this  volume 
at  p.  956;  Chew  v.  Barnet,  11  Serg.&  R.  (Pa.) 
389.  In  the  case  first  cited  the  court  said: 
'•The  mortgage  became  operative  only  when 
the  conveyance  of  the  land,  for  the  price  of 
which  it  provided,  was  delivered.  Until  that 
time  the  mortgagor  neither  owned  the  land 
he  mortgaged,  nor  owed  the  debt  secured 
therebv;  wherefore,  it  did  not  matter  wheth- 
er  he  had  previously  executed  a  deed  of  the 
land  ...  or  not.  This  could  not  have 
precedence  of  the  mortgage;  because,  the 
mortgagor  never  was  able  to  convey  the  land, 
free  from  that  incumbrance.  The  title  re- 
mained in  Newman  [the  original  vendor]  tm- 
til  his  deed  was  delivered,  and  by  the  mort- 
gage, eo  inatantij  returned  to  him,  so  as  to 
preclude  the  intei*po8ition  of  any  title  or 
right  in  any  other  person."  And  in  Chew 
,y.  Barnet,  11  Serg.  &  R.  (Pa.)  389,  the  conrt 
said:  ^'What  is  the  nature  of  the  estate 
which  Mr.  Chew  acquired  by  the  conveyance 
from  Judge  Wilson?  When  that  conveyance 
was  executed,  the  legal  title  was  in  Jeremiah 
Parker,  by  patents  from  the  commonwealth; 
and  Judge  Wilson  having  nothing  but  an 
equitable  title  under  the  articles  could  convey 
nothing  more;  his  deed,  therefore,  passed  to 
Mr.  Chew  only  an  equitable  title.  But  it  is 
said,  the  subsequent  conveyance  from  Jere- 
miah Parker  to  Judge  Wilson  inured  to  the 
benefit  of  Mr.  Chew.  It  did  so;  but  only  in 
equity,  and  to  entitle  him  to  call  for  con- 
veyance from  Judge  Wilson;  and  not  as  vest- 


ing the  title  in  him,  of  itself,  as  contended, 
by  estoppel.  The  facts  presented  constitute 
the  ordinary  case  of  a  conveyance  before  the 
grantor  has  acquired  the  title;  in  which  the 
conveyance  operates  as  an  agreement  to  con- 
vey, which,  when  the  title  has  been  subse 
quently  acquired,  may  be  enforced  in  chancery. 
But  Judge  Wilson's  act  could  not  prejudice 
the  original  vendors,  who  had  a  title  under 
the  articles,  to  call  on  him  for  a  mortgage 
to  secure  the  pUrchase-money." 

In  Moshier  v.  Knox  College,  32  HI.  loo, 
wherein  it  appeared  that  a  purchase-moner 
mortgage  was  executed  but  not  recorded  at 
the  time  of  the  execution  of  a  deed  by  the 
mortgagor  to  a  third  person,  the  court  said: 
*'T}ie  appellees  [mortgagees]  ought  to  retain 
this  decree,  because  it  is  shown  the  indebted- 
nesB  Wad  for  the  purchase  money  of  the  prem- 
ises, and  appellant  [grantee]  has  not  sbovn 
he  was  a  bona  fide  purchaser  for  a  valuable 
consideration,  paying  his  money  at  the  tinie 
on  the  faith  of  the  title  so  purchased.  It 
was  incumbent  on  the  appellant  to  show  not 
only  that  he  had  a  conveyance  for  this  land, 
legal  in  form,  but  that  he  actually  paid  fur 
the  land.  It  is  not  sufficient  that  he  may 
have  secured  the  payment  of  the  purchase 
mbney.  He  must  have  paid  it  in  faet  before 
he  had  any  notiee  of  appellee's  prior  equi- 
table title.  That  is  an  essential  element  in 
the  equity,  which  must  exist  in  order  to  sup- 
port appellant's  claim,  which  he  attempts  U* 
uphold.  If  he  has  not  paid  the  purchase 
money,  no  wrong  is  done  him  taking  from 
him  a  legal  title,  which  has  cost  him  noth- 
ing." 

It  seems  that  a  purchase-money  mort|;sj!e, 
if  recorded  before  the  mortgagor  receives  title 
to  the  premises,  is  inferior  to  a  deed  subse- 
quently e:kecuted  by  the  heir  of  the  mort- 
gagor to  a  purchaser  without  notice,  the  ret- 
son  being  that  the  purchaser  is  required  to 
search  the  title  of  the  mortgagor  only  back 
to  the  deed  to  the  mortgagor.  Donovan  t. 
Twist,  106  App.  Div.  171,  93  N.  Y.  S.  990. 

HI.  Dower, 

1.  Qknsral  Rule. 

It  is  established  by  the  great  weight  of  au- 
thority that  the  lien  of  a  purchase-moneT 
mortgage  is  prior  to  the  rights  of  the  widou 
of  the  mortgagor,  although  she  does  not  join 
in  the  execution  of  the  mortgage.  VThilt  in 
some  of  the  cases  supporting  this  rule  it  ap- 
pears that  the  wife  did  join  in  the  execution 
of  the  mortgage,  nevertheless  those  cases  are 
in  accord  with  tlie  reason  of  the  rule. 

United  BtateM, — Maybury  v.  Brien,  15  Pet. 
21,  10  U.  S.  (L.  ed.)  646 ;  Underground  Bee- 
trie  R.  Co.  V.  Owsley,  196  Fed.  278,  116  C 
C.  A.  98,  40  L.R.A.(N.S.)  609  (by  New  York 
Statute). 
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Alabama, — Eslava  v.  Lepretre,  21  Ala.  504, 
56  Am.  Dec.  266 ;  Boynton  v.  Sawyer,  35  Ala. 
497. 

Florida. — ^McMahon  v.  Russell,  17  Fla.  698. 

Idaho. — See  Kneen  v.  TTalin,  6  Idaho  621, 
i>9  Pac.  14. 

lUinois.— Stephens  v.  Bicknell,  27  III.  444, 
81  Am.  Dec.  242;  Lohmeyer  v.  Durbin,  206 
111.  574,  69  X.  E.  523;  Harrow  v.  Grogan, 
219  111.  288,  76  X.  £.  350.  See  aUo  Roane 
V.  Baker,  120  El.  308,  11  N.  E.  246;  GibBon 
V.  Brown,  214  III.  330,  73  N.  E.  578;  Spitzer 
V.  Williams,  98  111.  App.  146,  reversed  on 
other  grounds  203  111.  505,  68  N.  E.  49. 

Indiana. — Nottingham  v.  Calvert,  1  Ind. 
527;  Patton  y.  Stewart,  19  Ind.  233  (by 
statute) ;  Fletcher  v.  Holmes,  32  Ind.  497  (by 
statute) ;  May  v.  Fletcher,  40  Ind.  575  (by 
statute) ;  Walters  v.  Walters,  73  Ind.  425 
(by  stotute) ;  Baker  v.  McCune,  82  Ind.  339 
(by  statute) ;  Bowman  v.  Mitchell,  97  Ind. 
1.5.H;  Butler  v.  Thornburgh,  141  Ind.  152, 
40  N.  E.  514,  affirming  131  Ind.  237,  30  N.  E. 
1073. 

lotoa. — Barnes  v.  Gay,  7  la.  26;   Thomas 
V.  Hanson,  44  la.  651.     See  also  ITaynes  v. 
Rolstin,  164  la.  180,  145  X.  W.  336,  52  L.R.A. 
(N.S.)    540. 

Kentucky. — Gully  v.  Ray,  18  B.  Mon.  107. 

Maine. — Young  v.  Tarbell,  37  Me.  509; 
Moore  v.  Rollins,  45  Me.  493;  Wing  v.  Ayer, 
53  Me.  138.  See  also  Gage  ▼.  Ward,  25  Me. 
101. 

Maryland. — ^McCauley  v.  Grimes,  2  Gill  & 
J.  818,  20  Am.  Dec.  434;  Glenn  v.  Clark,  53 
Md.  580. 

Massachusetts. — See  Hazleton  v.  Lesure,  9 
Allen  24:  King  v.  Stetson,  11  Allen  407;  Hol- 
brook  V.  Finney,  4  Mass.  .366,  3  Am.  Dec.  243. 

M innesota.'--Jone»  v.  Tainter,  15  Minn.  512 
(by  statute). 

Mississippi, — See  Whitehead  v.  Middleton, 
2  How.  692. 

Missouri. — See  Fontaine  v.  Boatmen^s  Sav. 
Inst.  57  Mo.  552;  Ragadale  v.  O'Day,  61  Mo. 
App.  230. 

Xew  Hampshire. — ^Hastings  v.  Stevens,  29 
N.  H.  564. 

A'ew  Jersey, — Boorum  v.  Tucker,  51  X.  J. 
Kq.  135,  26  Ail.  450.  See  also  Griggs  v. 
Smith,  12  N.  J.  L.  22. 

Xew  TorA;.— Mills  v.  Van  Voorhis,  23  Barb. 
125  (by  statute) ;  McOowan  v.  Smith,  44 
Barb.  232  (by  statute)  ;  Wheeler  v.  Morris,  2 
Bosw.  524  (by  statute);  Stow  v.  Tifft,  15 
.Tohns.  459,  8  Am.  Dec.  266;  DeLisle  v.  Herbs, 
25  Hun  486  (by  statute)  ;  Sheldon  v.  Hoff- 
nagle,  51  Hun  478,  4  X.  Y.  S.  287;  Brackett 
V.  Baura,  50  X.  Y.  8  (by  statute)  ;  Mead  v. 
Mead,  27  Misc.  459,  59  X.  Y.  S.  444. 

North  Carolina. — See  Bunting  v.  Jones,  78 
N.  C.  242. 

OAio.— Welch  v.  Buckins,  9  Ohio  St.  331; 
KufTuer  y.  Evans,  1  Ohio  Cir.   Dec.   368,  2 
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Ohio  Cir.  Ct.  70.  See  also  Hi^^key  y.  Conine, 
27  Ohio  Cir.  Ct.  Rep.  369. 

South  Carolina. — Stoppelbein  v.  Shulte,  1 
Hill  L.  200;  Crafts  v.  Crafts,  2  McCord  L. 
54 ;  Brown  v.  Duncan,  4  McCord  L.  346 ;  Cal- 
houn V.  Calhoun,  2  S.  C.  283;  Agnew  v. 
Renwick,  27  S.  C.  562,  4  S.  E.  223;  Oroce 
V.  Ponder,  63  S.  C.  162,  41  S.  E.  83;  Evans 
V.  Pegues,  86  S.  E.  480.  See  also  Fra- 
zier  V.  Center,  1  McCord  Eq.  270;  Childs  v. 
Alexander,  22  S.  C.  109. 

Virginia. — Seekright  v.  Moore,  4  I-.eigh  30, 
24  Am.  Dec.  704;  Wheatley  v.  Calhoun,  12 
Leigh  269,  37  Am.  Dec.  654 ;  Coffman  v.  Coff- 
man,  79  Va.  504;  Hurst  v.  Dulaney,  87  Va. 
444,  12  S.  E.  800. 

West  Virginia. — George  v.  Cooper,  15  W. 
Va.  666;  Roush  y.  Miller,  39  W.  Va.  638,  20 
S.  E.  663. 

Wwcow*tn.T-Thompson  y.  Lyman,  28  Wis. 
266  (by  statute) ;  Foster  y.  Hickox,  38  Wis. 
408  (by  statute);  Jones  v.  Parker,  51  Wis. 
218,  8  X.  W.  124. 

In  a  few  Canadian  cases  the  view  has  been 
taken  that  the  wife's  right  to  dower  is  para- 
mount to  a  claim  under  a  purchase-money 
mortgage  to  which  the  wife  is  not  a  party. 
Potts  V.  Meyers,  14  U.  C.  Q.  B.  499;  Xorton  v. 
Smith,  20  U.  C.  (J,  B.  213,  affirmed  7  U.  C.  L.  J. 
263.  See  also  Lynch  y.  O'Hara,  6  U.  C.  C.  P. 
259. 

2.   RBASOIVS   AN1>  APFUGATIOTTfl   OF  RTH^. 

In  Young  v.  Tarbell,  37  Me.  509,  the  court 
said:  "It  is  well  settled  by  the  entire  weight 
of  authority,  as  well  as  upon  the  clearest 
principles  of  equity,  when  a  conveyance  is 
made  to  one,  who  at  the  time  mortgages  back 
the  premises  to  the  grantor  to  secure  the  pur- 
chase money,  that  the  widow  of  such  mort- 
gagor is  not,  as  against  the  mortgagee, 
entitled  to  dower  save  in  the  equity  of 
redemption.  The  deed  and  mortgage  back 
being  at  the  same  time,  though  separate  in- 
struments, are  to  be  regarded  as  part  of  one 
and  the  same  transaction,  in  the  same  manner 
as  the  deed  of  defeasance  forms  with  the  deed 
to  be  defeated  but  one  contract,  though  en- 
grossed on  several  sheets.  .  .  .  The  hus- 
band is  not  deemed  sufficiently  or  beneficially 
seized  by  an  instantaneous  passage  of  the  fee 
in  and  out  of  him  to  entitle  the  wife  to  dow- 
er as   against  the  mortgagee.'' 

It  seems  that  the  statutes  enacting  the 
foregoing  rule  are  merely  declaratory  of  the 
common  law.  Thus,  in  Xottingham  v.  Cal- 
vert, 1  Ind.  527,  the  court  said:  ''In  the 
case  before  us,  the  conveyance  to  Carmean, 
and  his  mortgage  for  part  of  the  price,  were 
executed  on  the  same  day.  It  is  a  case,  we 
think,  where  the  seizin  of  the  purchaser  was 
not  sufficient  to  entitle  his  widow  to  dower 
against  the  mortgage.  'The  following  is  the 
language  of  Chancellor  Kent  on  this  subject: 
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'A  tranfiitory  seizin  for  an  instant,  when  the 
same  act  that  gives  the  estate  to  the  husband 
oonvevs  it  out  of  him,  as  in  the  case  of  a 
connusee  of  a  fine,  is  not  sufficient  to  give 
the  wife  dower.  Tlie  land  must  vest  in  the 
husband  beneficially  for  his  own  use ;  and 
then,  if  it  be  so.  vested  but  for  a  moment^  pro- 
vided the  husband  be  not  the  mere  conduit 
for  passing  it,  the  right  of  dower  attaches. 
Nor  is  the  seizin  sufficient  when  the  husband 
takes  a  convevance  in  fee,  and  at  the  same 
time  mortgages  the  land  back  to  the  grantor, 
or  to  a  tliird  person,  to  secure  the  purchase- 
money  in  whole  or  in  part.  Dower  cannot 
be  claimed  as  against  rights  under  that  mort- 
gage. The  husband  is  not  deemed  sufficiently 
or  beneficially  seized,  by  such  an  instantane- 
ous passage  of  the  fee  in  and  out  of  him,  to 
entitle  his  wife  to  dower  as  against  the  mort- 
gagee; and  this  cdnclusion  is  agreeable  to  the 
manifest  justice  of  the  case.*' 

In  Overturf  V.  Martin,  170  Ind.  308,  84 
N.  E.  531,  wherein  the  rule  was  enforced  in 
favor  of  a  purchaser  of  the  mortgaged  prem- 
ises, the  court  said:  "It  was  conclusively 
shown  that  said  Martin  paid  nothing  upon 
the  65-acre  tract,  but  executed  a  mortgage  to 
the  vendor,  William  Gordon,  to  secure  the 
whole  of  the  purchase  money.  Appellant 
bought  the  land  with  this  mortgage  upon  it, 
and  paid  the  mortgage  as  the  consideration 
for  the  oonveyance  of  the  land  by  Martin  to 
him.  The  trial  court  found  these  facts,  but 
adjudged  that  appellee  [the  widow]  was  en- 
titled to  one-third  of  this  piece  of  land,  with- 
out regard  to  the  vendor^s  lien  and  incum- 
brance, which  were  upon  the  title  held  by 
her  husband.  In  this  respect  the  conclusions 
of  law  were  erroneous.  Appellant  caused  the 
mortgage  to  be  satisfied  upon  the  record,  but 
appellee  is  in  no  position  to  insist  that  he 
should  not  be  subrogated  to  the  rights  of 
the  mortgagee,  and  the  mortgage  be  treated 
as  alive  and  in  full  force  as  against  her  claim. 
Appellant  bought  the  land,  apparently  at  a 
fair  price,  and  paid  the  full  consideration 
agreed  upon,  in  the  Vielief  that  he  had  ac- 
quired a  good  title,  and  it  would  be  manifest- 
ly inequitable  to  permit  appellee,  under  the 
circumstances,  to  take  a  full  one-third  of  the 
land,  in  which  her  husband  had  no  valuable 
interest.  If  Martin  had  died  while  holding 
the  title  to  this  tract,  with  the  purchase- 
money  mortgage  upon  it,  appellee's  interest 
therein  as  his  widow  would  have  been  subject 
to  the  lien  of  the  mortgage.  .  .  .  We  per- 
ceive no  ground,  either  legal  or  equitable, 
for  enlarging  appellee's  rights  in  the  land  be- 
cause of  the  fact  that  her  husband  conveyed 
it  to  another  in  his  lifetime.  It  is  our  con- 
clusion that  this  mortgage  should  be  regard- 
ed and  treated  as  sljll  alive  and  enforced  in 
ihis  action  for  the  benefit  of  appellant." 

That  the  rule  rests  on  reasons  further  than 
those  expressed  in  the  doctrine  of  instantane- 


ous seizin  was  pointed  out  in  Boorum  v. 
Tucker,  51  N.  J.  Eq.  135,  26  Atl.  456,  as 
follows:  "The  equity  of  the  holder  of  the 
purchase-money  obligation,  as  againist  th« 
grantee  and  debtor,  rises  higher  than  the 
mere  cotemporaneous  execution  of  a  mortgage 
to  secure  it.  It  does  not  rest  alone  upon  the 
notion  of  instantaneous  seisin,  which  pre- 
serves the  right  of  the  mortgagee  as  against 
previous  judgment  creditors  of  the  mortga- 
gor. .  .  .  'The  true  view,  in  my  judgment, 
is,  that  a  purchase-money  mortgage  is,  in  its 
essential  nature,  in  equity,  precisely  the  same 
thing,  so  far  as  the  wife's  dower  is  concerned, 
as  a  vendor's  lien  for  unpaid  purchase  monej. 
The  effect  of  such  a  mortgage  is  a  mere  prac- 
tical embodiment  of  the  vendor's  lien  in  legal 
shape,  so  that  he  may  give  notice  of  it  to 
all  the  worldj  and  be  able  to  enforce  it  at 
law  as  well  as  in  equity.  The  so-called  ven- 
dor's lien  is  nothing  more  or  less  than  the 
right  to  come  into  a  court  of  equity,  and 
ask  it  to  appropriate  the  property  to  the 
payment  of  the  debt;  and  that  is  precise! j 
the  right  which  is  assured  to  him  in  writing 
by  the  formal  execution  and  delivery  of  the 
mortgage.  It  is  a  formal  and  explicit  state- 
ment in  writing  that  the  purchase  money, 
to  the  extent  named,  is  unpaid,  and  that  the 
creditor  is  entitled  to  have  the  land  sold  to 
pay  it.  Thus  far  in  equity.  At  law,  it  is 
also  a  conveyance  of  tlie  land  to  the  vendor 
in  pledge.  So  that  if  we  compare  the  caee 
of  a  mortgagee  of  a  purchase-money  mortgage 
upon  land  coming  into  a  court  of  equity  and 
asking  for  foreclosure  against  the  mortgagor 
and  his  wife,  and  that  of  a  vendee  of  land 
without  mortgage  coming  into  the  same  court 
to  enforce  his  so-called  vendor's  lien  against 
the  vendee  and  liis  wife,  we  shall  find  it  diffi- 
cult to  distinguish  between  the  cases — as 
least  I  do.  In  short,  it  seems  to  me  that  the 
execution  of  a  mortgage  to  secure  purchase 
money  is,  in  equity,  a  mere  continuance  of 
the  lien,  and  it  is  that  circumstance,  and  that 
alone^  that  gives  it  efficiency  in  this  court 
to  bar  dower,  or  rather,  gives  it  precedence 
over  dower." 

However,  in  order  to  defeat  the  widow's 
dower,  it  must  he  shoii'n  th^t  the  making  of 
the  deed  and  the  mortgage  constituted  but  one 
transaction.  Grant  v.  Dodge,  43  Me.  489; 
Rawlings  v,  Lowndes,  84  Md.  639.  In  the 
case  last  cited  the  court  said:  "In  order  to 
exclude  the  dower  right  in  such  cases,  the 
deed  and  mortgage  should  constitute  and  form 
part  of  one  and  the  same  transaction,  for  if 
the  deed  is  delivered,  no  agreement  made  sub- 
sequent thereto  between  the  vendor  and  pur- 
chaser, can  affect  in  any  manner  the  inchoate 
right  of  dower,  which  attached  upon  the 
seizin  of  the  husband.  It  may  be  laid  down 
as  a  general  rule  therefore,  that  the  deed  anJ 
mortgage  should  be  executed  and  delivered 
simultaneously,   or   if   executed   on   different 
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days,  should  be  delivereti  at  the  same  time,  as 
m  Mayburry  v.  Brien,  15  Pet.  21  [10  U.  S. 
(L.  ed.)  646],  where  the  court  slay,  that  al- 
though the  deed  was  executed  prior  to  the 
mortgage,  *the  proof  is  clear  that  both  in- 
struments were  delivered,  and  consequently, 
took  effect  at  the  same  time.'  In  this  case 
horwever,  the  deed  was  executed  and  delivered 
more  than  two  weeks  before  the  acknowledg- 
ment and  delivery  of  th^  mortgage,  for  al* 
though  the  latter  bears  date  With  the  deed, 
jet  the  acknowledgment  on  the  14th  of  No- 
vember following,  destroys  the  presumption 
that  it  was  delivered  on  the  dav  of  its  date. 
.  .  .  The  only  evidence  is  to  be  found  on 
the  face  of  the  instruments  themselves,  and 
although  it  docs  appear  that  the  tract  of  land 
sold  and  conveyed,  was  mortgaged  to  seciire 
the  purchase  money,  and  that  the  mortgage 
bears  date  with  the  deed,  it  is  equally  clear 
that  it  was  not  acknowledged  and  delivered 
until  more  than  two  weeks  subsequent  to  the 
delivery  of  the  deed.  It  also  appears  that 
the  parties  lived  in  the  same  county,  and 
that  the  two  witnesses  before  whom  the  mort- 
gage purports  to  h&ve  been  signed  on  the  28th 
of  October,  are  the  two  justices  of  the  peace 
before  whom  the  same  instrument  was  ac- 
knowledged  on  the  14th  of  November  follow- 
ing, and  yet  there  is  no  reason  assigned  or 
explanation  offered  wh  it  was  not  acknowl- 
edged at  the  time  of  its  attestation.  Upon 
such  proof  as  this,  we  do  not  feel  justified  in 
finding  when  the  deed  was  executed  and  de- 
livered there  was  an  agreement  that  a  mort- 
gage should  be  executed  and  acknowledged 
and  delivered  at  the  same  time.  To  support 
such  an  agreement,  the  effect  of  which  the 
appellee  contends,  is  to  exclude  the  widoWg 
dower,  a  right  existing  by  the  common  law* 
upon  the  seisin  of  the  husband,  and  which 
courts  in  all  time  have  favored  and  protect- 
ed, the  proof  ought  to  be  clear  and  conclusive. 
We  are  of  opinion,  therefore,  that  the  hus- 
band of  the  appellant  acquired  a  beneficial 
seisin  in  the  tract  of  land  in  question  under 
the  deed  of  October  the  28th,  which,  upon  his 
death,  entitled  her  to  dower,  and  that  her 
claim  thereto  is  in  no  manner  affected  by  the 
mortgage  acknowledged  on  the  14th  of  No- 
vember following,  nor  by  the  sale  and  con- 
veyance if  the  land  by  the  insolvent  trustee.^' 
In  Georgia,  according  to  the  old  rule,  based 
on  the  statutes  as  to  mortgage  and  dower, 
the  widow's  right  to  dower  was  superior  to 
the  right  of  a  purchase-money  mortgagee. 
Slaughter  v.  Culpepper,  44  Ga.  319.  But  the 
widow  was  obliged  to  discharge  the  incum- 
brance of  a  purchase-money  mortgage  exist- 
ing prior  to  the  seizin  of  her  husband.  Rust 
V.  Billingslea,  44  6a.  306.  Tlie  rule  was 
changed  in  1875  by  a  statute  providing  that 
when  a  vendor  sells  land  and  makes  a  deed 
thereto,  and  at  the  same  time  takes  a  mort- 
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gage  for  the  purohase  money,  the  widow  of 
the  vendee  shall  not  be  entitled  to  dower  in 
the  land  as  against  the  vendor,  until  the  pur- 
chase m^ney  is  paid.  Wilson  v.  Peeples,  61 
Ga.  218. 

rr.  Homegtead. 

A  purchase-money  mortgage  is  superior  to 
a  claim  of  a  homestead  in  the  mortgaged 
property.  Moses  v.  Home  Bldg.  etc.  Assoc 
100  Ala.  465,  14  So.  412;  DiUon  v.  Byrne,  5 
Gal.  455;  Lasaen  v.  Vance,  8  Gal.  271,  68 
Am.  Dec.  322;  Montgomery  v.  Tutt,  11  Gal. 
190;  Skinner  v.  Beatty,  16  Gal.  157;  Van 
Sandt  V.  Alvis,  109  Gal.  165,  41  Pac.  1014. 
50  Am.  St.  Rep.  25;  Barnes  v.  Gay,  7  la.  26; 
Pratt  V.  Topeka  Bank,  12  Kan.  570;  Andrews 
v.  Alcorn,  13  Kan.  351;  Shelden  v.  Motter, 
(Kan.)  53  Pac.  89;  Gohen  v.  Ripy,  33  S.  W. 
625,  17  Ky.  L.  Rep.  1078;  Amphlett  v.  Hib- 
bard,  29  Mich.  298 ;  Jones  v.  Tainter,  15  Minn. 
512;  Peterdon  v.  Fisher,  85  Neb.  745,  124  N. 
W.  145,  133  Am.  St.  Rep.  688;  Hopper  v. 
Parkinson,  5  Nev.  233;  Starkey  v.  Wain- 
wright,  9  Ohio  Dec.  436;  Gallioun  v.  Calhoun, 
2  S.  G.  283;  Jones  v.  Parker,  51  Wis.  218, 
6  N.  W.  124;  Gornish  v.  Frees,  74  Wis.  490, 
43  N.  W.  507.  See  also  Garr  v.  Caldwell,  10 
Gal.  380,  70  Am.  Dec.  740;  Austin  v.  Under- 
wood, 37  111.  438,  87  Am.  Dec.  254;  WilUston 
V.  Schmidt,  28  La.  Ann.  416;  Bunting  v. 
Jones,  78  N.  C.  242. 

"The  mortgage  upon  which  the  suit  was 
brought  being  given  as  security  for  the  pur- 
chase money  of  the  premises,  no  homestead 
could  be  carved  out  of  the  property  so  as 
to  impair  the  rights  of  the  previous  mort- 
gagee." .   Montgomery  v.  Tutt,   11  ^al.   190. 

The  well  established  rule  ii^  that  a  pur- 
chase-money mortgage  has  preference  over  a 
pre-existing  judgment  against  the  mortgagor. 

Georgia. — Scott  v.  Warren,  21  Ga.  408. 

/«inoi«.— Roane  v.  Baker,  120  III.  308,  11 
N.  E.  246 ;  Wehrheim  v.  Smith,  226  111.  346, 
80  N.  E.  908.  See  also  Gurtift  v.  Root,  20  HI. 
63,  reversed  on  other  grounds  28  111.  367,  38 
111.  192;  Fitts  v.  Davis,  42  111.  391;  Christie 
v:  Hale,  46  111.  117. 

Iowa. — Parson's  v.  Hoyt,  24  la.  154;  Laid- 
ley  V.  Aikin,  80  la,  112,  45  N.  W.  384,  20 
Am.  St.  Repi  40ft. 

Louisiana. — ^Rochereau  v.  Colomb,  27  La. 
Ann.  337. 

Maryland. — Ahern  v.  White,  39  Md.  409. 

Minnesota. — Banning  v.  Edes,  6  Minn.  402; 
Marin  v.  Knox,  117  Minn.  428,  136  N.  W.  15, 
40  L.R.A.(N.S.)   272. 

1fev>  Jersey. — Bradley  v.  Bryan,  43  N.  J. 
Eq.  396,  13  Atl.  806  (by  statute) ;  Henry  Mc- 
Shane  Mfg.  Co.  v.  Kolb,  59  N.  J.  Eq.  146,  45 
Atl.  633. 
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New  York. — Frelinghiiysen  v.  Golden,  4 
Paige  204;  Card  v.  Bird,  10  Paige  426;  Jack- 
son v.  Austin,  15  Johns.  477  (by  statute) ; 
Pope  V.  Mead,  99  N.  Y.  201,  1  N.  E.  671.  Sec 
also  Crombie  v.  Rosenstock,  19  Abb.  N.  Cas. 
312;  Hayward  v.  Nooncy,  3  Barb.  643. 

Ofcio.— Ward  v.  Carey,  39  Ohio  St.  361. 

Pennsylvania. — See  Watt  v.  Steel,  1  Pa.  St. 
386;  Foster's  Appeal,  3  Pa.  St.  79;  Cake's 
Appeal,  23  Pa.  St.  186,  62  Am.  Dec.  328. 

Texas. — Masterson  v.  Burnett,  27  Tex.  Civ. 
App.  370,  66  S.  W.  90. 

Virginia. — Sumers  v.  Dame,  31  Grat.  791 ; 
Cowardin  v.  Anderson,  78  Va.  88;  Straus  v. 
Bodeker,  86  Va.  543,  10  S.  E.  570. 

Washington. — Bisbee  v.  Carey;  17  Wash. 
224,  49  Pac.  220. 

Canada,. — ^Ruttan  v.  Levinsconte,  16  U.  C. 
Q.  B.  495. 

Tims  in  Scott  t.  Warren,  21  Ga.  408,  the 
court  said:  "Chancellor  Kent  says,  *In  one 
instance  a  mortgage  will  have  preference  over 
a  prior  docketed  judgment,  and  that  is  the 
case  of  a  sale  and  conveyance  of  land  and  a 
mortgage  taken  at  the  same  time,  to  secure 
the  payment  of  the  purchase  money.  The 
deed  and  the  mortgage  are  considered  parts 
of  the  same  contract  and  constituting  one 
act;  and  justice  and  policy  equally  require 
that  no  prior  judgment  against  the  mortgagee 
should  intervene  and  attach  upon  the  land 
during  the  transitory  seisin,  to  the  prejudice 
of  the  mortgagee.'  .  .  .  Where  a  deed  is 
given  by  the  vendor  of  an  estate,  who  takes 
back  a  mortgage  to  secure  the  purchase 
money,  at  the  same  time  he  executes  a  deed, 
the  deed  and  mortgage  are  to  be  considered 
as  parts  of  the  same  contract,  as  taking  effect 
at  the  same  instant,  and  as  constituting  but 
one  act;  in  the  same  manner  as  a  deed  of 
defeasi^nce  forms  wi,th  the  principal  deed  to 
which  it  refers  but  one  contract,  although 
it  be  by  a  distinct  and  separate  instrument. 
.  .  .  If  the  land  abided  but  for  a  single 
moment  in  Wade,  it  would  be  subject  to  his 
judgment  debts.  It  does  not  depend  upon 
the  length  of  duration;  the  question  is — 
was  it  in  Wade  and  out  of  him,  quasi  unp 
flatu,  and  by  one  and  the  same  contract?, 
For  if  so,  he  never  was  substantially  seiced 
of  the  land  so  as.  to  subject  it  unconditional- 
ly to  the  judgment  lien.", 

In  Banning  v.  Edes,  G  Minn,  402,  the  court 
applied  the  rule  as  follows :  "By  the  mortgage 
a  condition  was  annexed  to  the  grant,  and 
whatever  passed  by  the  grant,  passed  subject 
to  the  condition.  There  was  no  moment  of 
time  when  Baker  owned  or  held  the  premises 
free  from  the  condition,  nor  when  he  could 
voluntarily  have  conveyed  them, .  except  sub- 
ject to  the  mortgage.  Can  a  judgment  credi- 
tor, then,  by  virtue  of  his  judgment,  obtain 
a  greater  interest  in  the  premises  than  the 
debtor  himself  had?     I  think  it  is  well  set- 


tled, that  t)ie  lien  of  the  judgment  will,  in 
all  cases,  be  limited  to  the  actual  interest 
which  the  judgment  debtor  has  in  the  estate. 
1  Atk.  on  Conv.  512:  1  Paige  128;  4  Paige 
9.  The  rule  is  based  on  principles  of  justice 
and  public  policy,  as  well  as  common  sense, 
and  can  work  no  liardship  to  the  judgment 
creditor.  So  far  as  the  contract  between 
Pairo  and  Baker  is  concerned,  there  can  be  no 
question  but  that  it  was  the  intent  to  give 
Pairo  the  first  lien  on  the  premises;  nor  cac 
it  be  claimed  that  he  would  have  parted  with 
the  premises  on  any  other  condition.  The 
judgment  creditor  having  parted  with  noth- 
ing on  the  strength  of  this  conveyance  to 
Baker,  it  would  be  highly  inequitable  to  per- 
mit the  judgment  to  be  satisfied  out  of  what, 
in  fact,  was  Fairo's  property." 

In  Kansas  and  New  Yorb  it  has  been 
provided  by  statute  that  a  purduue-money 
mortgage  shall  have  preference  over  a  prior 
judgment  against  the  purchaser,  and  sudi 
statutes  have  been  regarded  by  the  eourt£  as 
declaratory  of  the  common  law.  Plumb  v. 
Bay,  18  Kan.  415:  Stow  v.  Tifft,  15  Joho8. 
459,  8  Am.  Doc.  260. 

Consonant  witli  the  general  rule  heretofore 
stated,  it  has  been  held  that  a  purchaae-moDieT 
mortgage,  executed  before  but  not  recorded 
until  after  the  rendition  of  a  judgment 
against  the  mortgagor,  is  superior  to  the 
judgment.  Britton's  Appeal,  45  Pa.  St.  172 
(wherein  it  appeared  that  the  judgment  cred- 
itors had  actual  knowledge  of  the  mortgage ) : 
Coleman  v.  Reynolds,  181  Pa,  St.  317,  37 
AtL  543;^  Cowardin  v.  Anderson,  78  Va.  88; 
Charlottesville  Hardware  Co.  v.  Perkintr 
(Va.)  86  S.  E.  809.  See  also  Moomaw  v.  Jor- 
dan (Va.)  87  8.  E.  569.  In  Charlottesville 
Hardware  C'O.  v.  Perkins,  supra,  the  court 
said:  *' Coming  now  to  consider  the  judg- 
ment of  the  Charlottesville  Hardware  Com- 
pany, it  seen^  equally  clear  that  aa  to  this 
claim  also  the  Walker  deed  of  trust  [for 
purchase  money]  must  be  given  precedence, 
for  the  reason  that  until  Walker'a  debt  is 
paid  there  is  no  interest  in  J.  K,  Elam  npou 
which  the  judgment  can  attach  as  a  lien.  It 
is  argued  that  this  view  denies  to  the  judg- 
ment creditor  the  benefit  of  the  rcgiotry 
statutes,  but,  as  will  hereinafter  more  fulW 
appear,  the  question  at  issue  ia  controlled 
by  considerations  which  are  not  ia  oondiet 
with,  but  overreach  and  are  entirely  inde- 
pendent of,  the  provisions  of  the  recording 
acts.  The  deed  of  conveyance  dated  August 
22,  1912,  from  Walker  to  J  R.  Elam,  and 
the  deed  of  trust  of  the  same  date  from  Elan 
to  Walker,  were  plainly  intended  by  the  par- 
ties to  operate  simultaneously,  and  they  were 
expressly  declared  to  be  'parts  of  the  same 
transaction.'  It  afiirmatively  appears  that 
the  deed  of  trust  was  executed,  acknowledged, 
and  delivered,  though  not  recorded  for  more 
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tlian  a  year.  In  the  absence  of  proof  to  tlie 
central y  (and  there  is  no  proof  or  conten- 
tion to  the  contrary),  the  presumption  is 
that  ilie  two  instruments  were  executed  si- 
multaneously. Summers  v.  Darne,  infra,  31 
Grat.  791.  The  legal  result  is  that  there  was, 
aH  against  Walker's  debt,  no  beneficial,  but 
merely  an  instantaneous  or  transitory,  seisin 
in  Elam,  and  not  such  an  interest  as  could 
become  subject  to  the  lien  of  either  prior  or 
subsequent  judgments.  The  conclusion  which 
results  in  awarding  the  fund  in  this  case  to 
Walker  is  just  and  reasonable,  and  is  amply 
sustained  by  authority.  In  Summers  v. 
Darne,  31  Grat.  791,  at  page  801,  Judge 
Staples  says:  'The  creditor  is  in  no  just 
sense  treated  as  a  purchaser.  He  has  no 
equity  whatever  beyond  what  justly  belongs 
to  the  debtor,  .  .  .  When,  therefore,  land 
is  conveyed,  and  the  purchaser  at  the  same 
time  gives  back  a  mortgage  or  other  incum- 
brance to  secure  the  purchase  money,  he  does 
not  thereby  acquire  any  such  seisin  or  in- 
terest as  will  entitle  his  wife  to  dower,  or 
his  creditor  to  subject  the  land  to  his  debts 
discharged  of  the  mortgage.  In  such  cases 
the  deed  and  mortgage  ure  regarded  as  partii 
of  the  same  contract,  and  constitute  but  a 
bingle  transaction,  investing  the  purchaser 
with  the  seisih  for  a  transitory  instant  only.' 
.  .  Until  Walker's  debt  is  paid  J.  R. 
KIam*s  title  is  not  such  as  to  be  subject  to 
the  lien  of  either  prior  or  subsequent  judg- 
ment creditors,  and  the  question  of  recorda- 
tion is  wholly  immaterial." 

In  Arhan^QS,  as  is  held  in  the  reported  case, 
the  state's  lien  under  a  judgment  for  fine  and- 
coets  is  superior  to  the  lien  of  an  unrecorded 
purchape-money  mortgage.      .  . 

It  Imub  been  held  that  a  defendant  whose 
property  is  bonnd  by  a  judgment  cannot  de- 
feat the  lien  of  the  judgment  hy  conveying 
the  property-  to  a  co-defendant  and  taking 
bacl^  a  purchase- money  mortgage,  Simmons 
v.  Vandergrift,  1  N.  J.  Eq.  6{5. 

VI,  Mechanic* s  I4en, 

The  question  of  priority  as  bet\Vcen  a  pmr- 
chase-money  mortgage  and  a  mechanic's  lien 
ifl  fully  treated  in  the  note  to  H.  F.  Cady 
Lumber  Co.  v.  Miles,  Ann.  Cas.  1916B  632. 

F//.  Mortgage, 

1.  MbRTOAGE  Previously  Exscutbd. 

It  is  generally  held  that  a  purchase-money 
mortgage  has  priority  over  another  mortgage 
previously  executed.  Farmers'  Loan,  etc.  Co. 
v.  Denver,  etc.  R.  Co.  126  Fed.  46,  60  C.  C.  A. 
568;  Gould  v.  Adamp,  108  Cal.  36r),  41  Pac. 
408;  Elder  v.  Derby,  98  HI.  228;  Morris  v. 
Pate,  31  Ho.  316;  Wendler  v.  Lambeth,  163 
Mo.  428,  63  S.  W.  684;   Daly  v.  New  York, 


etc.  R.  Co.  65  N.  J.  Eq.  695,  38  Atl.  202; 
Ames  V.  Trenton  Brewing  Co.  57  N.  J.  Eq 
347,  45  Atl.  1092;  Hinton  v.  Hicks,  156  N.  C. 
24^  71  S.  E.  1086;  Jarvis  v.  Hannan,  40  Ohio 
St.  334;  Hand  v.  Savannah,  etc.  R.  Co.  12 
S.  C.  314;  Nevitt  v.  McMurray,  14  Ont.  App. 
326.  See  also  Kaiser  v.  Lembeck,  55  la. 
244,  7  X.  W.  519;  Demeter  v.  Wilcox,  115 
Mo.  634,  22  S.  W.  613,  37  Am.  St.  Rep.  422; 
Chamberlain  v.  Meeder,  16  X.  H.  381.  Es- 
pecially does  this  rule  apply  where  the  pur- 
chase-money mortgagee  has  no  notice  of  ttie 
other  mortgage.  Tolman  v.  Smith,  85  Cal. 
280,  24  Pac.  743;  Ely  v.  Pingry,  56  Kan.  17, 
42  Pac.  330;  Protection  Building,  etc.  Ass'n 
v.  Knowles,  54  N.  J.  Eq.  519,  34  Atl.  1083, 
affirmed  55  N.  J.  Eq.  822,  41  Atl.  1116;  Du- 
sonbury  v.  Hulbert,  59  N.  Y.  641.  The  same 
rule  has  been  applied,  however,  even  where 
it  appeared  that  the  purchase-money  mort- 
gagi^e  knew  of  the  previous  mortgage.  Jacoby 
V.  Crowe,  36  Minn.  93,  30  N.  W.  441;  Moring 
V.  Dickcrson,  85  N.  C.  466. 

In  Tolman  v.  Smith,  85  Cal.  280,  24  Pac. 
743,  the  court  said:  "The  Darby  mortgage 
was  given  to  secure  part  of  the  consideration 
of  the  deed  from  him  to  Eunice  W.  Smith, 
and  was  part  of  the  same  transaction  by 
which  Eunice  W.  Smith  and  her  husband  ac- 
quired the  property.  Darby  (the  owner)  had 
no  notice  that  his  grantee  had  imdertaken 
to  mortgage  the  property  before  he  had  con- 
veyed it.  .  .  .  And  it  seems  clear  that  the 
instantaneous  seisin  which  Eunice  W.  Smith 
and  her  husband  may  have  had  by  reason  of 
any  momentary  interval  between  the  "deed 
and  the  mortgage  did  not  give  priority  to  the 
mortgage  made  when  they  had  no  title." 

Consonant  with  the  foregoing  line  of  de- 
cisions it  has  been  held  that  a  purchase- 
money  mortgage  is  superior  to  a  special 
agreement,  concerning  the  premises,  previous- 
ly entered  into  by  the  mortgagor.  Bolles  v. 
Carli,  12  Minn.  113.  In  that  case,  it  ap- 
peared  that  the  plaintiff  had  entered  into 
an  agreement  with  the  defendant  that  the 
latter  should  purchase  the  land  for  the  use 
of  tlve  plaintiff  and  take  tiie  title  as  collateral 
security.  The  court  said:  ''Whatever,  there- 
fore, may  have  been  the  agreement  between 
the  plaintiff  and  Carli,  and  whatever  rights 
the  former  may  have  as  against  the  latter, 
Taylor  [the  vendor]  was  not  bound,  although 
fully  advised  of  the  agreement,  under  these 
circumstances,  by  the  agreement,  and  was  at 
liberty,  irrespective  of  the  pla.intiff's  assent, 
to  convey, the  premises  in  any  manner  he  de- 
sired; it  was  therefore  competent  for  him  to 
convey  in  fee  to  Carli,  upon  the  terms  he  did, 
taking  a  mortgage  for  the  unpaid  purchase 
nooney;  and  upon  default  he  might  foreclose 
the  mortgage  and  sell  the  premises.  The 
mortgage  beii^  given  for  this  purchase 
money,  and  executed  at  the  same  time,  must 
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take  priority  of  the  agreement  of  Carli,  or 
any  encumbrance  by  him,  since  the  title  niuBt 
enure  to  him  before  the  encumbrance  can  ex- 
ist, and  in  the  case  of  a  mortgage  for  the 
purchase  money  delivered  at  the  same  time 
with  the  deed,  the  title  and  the  encumbrance 
become    simultaneously   operative." 

Priority  has  been  accorded  to  a  purchase- 
money  mortgage  executed  before  and  recorded 
after  the  execution  and  recording  of  a  mort- 
gage for  a  pre-existing  debt.  Phelps  v.  Fock- 
ler,  61  la.  340,  14  N.  W.  729,  16  N.  W.  210. 

I  Second  mortgage  bonds  given  in  part  pay- 
ment of  the  purchase  price  of  a  corporation's 
property  have  been  held  to  be  superior  to 
first  mortgage  bonds,  where  it  appeared  that 
the  first  mortgage  bonds  had  gained  their 
superiority  through  fraud.     Hooper  v."  Cen- 

,tral  Trust  Co.  81  Md.  559,  32  Atl.  505,  29 
L.R.A.  262. 

;.  Where  a  mortgagee  sells  the  promises  un- 
der foreclosure  and  receives  from  the  purchas- 
er a  mortgage  to  secure  payment  of  the  price 
fixed  at  the  foreclosure  sale,  the  mortg^e 
is  superior  to  another  mortfi'age  on  the  prem^ 
ises  executed  by  the  original  owner  before 
the  foreclosure  but  after  the  execution  of  the 
mortgage  under  which  the  foreclosure  is 
made.  Threefoot  v.  Hillman,  130  Ala.  244, 
30  So.  613,  89  Am.  St.  Rep.  39. 

But  the  heir  of  a  mortgagor  cannot  by  con- 
veying the  premises  and  taking  back  a  pur- 
chase-money mortgage,  enlarge  his  interest  in 
the  premises;  and  in  such  a  case  the  pur- 
chase-money mortgage  remains  subject  to  the 
other  mortgage.  Card  v.  Bird,  10  Paige  (N. 
Y.)  426. 

2.  MoBTOAGE  Executed  CoNTEMTOBAirBOUSLT. 

A  purohase-money  -  mortgage  has  priority 
over  another  mortgage  where  the  two  are 
delivered  and  recorded  contemporaneously. 
Clark  V.  Brown,  3  Allen  (Mass.)  609;  Boies  v. 
Benham,  127  N.  Y.  620,  28  N.  E.  657,  14 
L.R.A.  65';  City  Nat.  Bank's  Appeal,  91  Pa. 
St.  163.  Compare  Koevcnig  v.  SchmitE,  71 
la.  175,  32  N.  W.  320  (wherein  it  was  held 
that  the  two  mortgages  should  share  equal- 
ly). "Until  Clark  made  his  deed  to  Tuttle, 
the  latter  certainly  had  no  interest  in  the 
land,  which  he  could  make  the  subject  of  a 
conveyance  to  another;  and  as  the  deed  and 
mortgage  from  him  to  Clark  was  delivered  at 
the  same  time  that  Clark's  deed  was  delivered 
to  him,  he  acquired  seisin  but  for  an  instant; 
taking  an  absolute  estate  in  fee,  and  instan- 
taneously rendering  back  a  conditional  estate 
in  fee;  and  so  it  was  by  the  same  act  that  he 
acquired  and  parted  with  his  title.  The  mort- 
gage to  Wyatt  was  therefore  necessarily  a 
thing  subsequent,  because  it  was  made  after 
the  deed  from  Clark ;  and,  the  mortgage  l)ack 
to  Clark  being  identical   with  the  deed  in 


the  time  of  taking  effect,  the  mortgage  to 
Wyatt  was  necessarily  after  that  mortgage. 
As  soon  as  Tuttle  had  a  right  to  make  any 
conveyance  at  -all  to  another,  the  right  of 
Clark  under  the  mortgage  to  him  had  already 
become  vested,  and  therefore  aH  other  con- 
veyances must  of  necessity  be  posterior  to  it. 
The  mortgage  to  Wyatt  could  therefore  con- 
vey only  the  interest  which  the  mortgagor 
then  had  in  the  premises;  and  that  was 
simply  a  right  of  redemption,  namely,  th? 
right  of  redeeming  the  estate  from  the  pre- 
existing mortgage  to  Clark.  It  can  make  no 
difference  that  the  deeds  were  all  entered  of 
record  at  the  6ame  moment.  The  law  ar- 
ranges acts  performed,  or  things  done,  in  one 
day,  and  relative  to  the  same  subject  matter, 
so  ad  to  render  them  conformable  to  the  in- 
tention of  the  parties."  Clark  v.  Brown,  3 
Allen  (Mass.)  509.  ''The  understanding  of 
the  parties  as  found,  that  the  deed  and  mort- 
gages were  to  be,  and  accordingly  were,  made 
and  recorded  at  the  same  time,  did  not  neces- 
sarily, and  as  a  matter  of  law,  place  the 
lien  of  the  two  mortgages  on  an  equality,  an 
would  have  been  the  case  if  neither  of  the 
mortgagees  had  been  the  vendor  and  grantor 
of  the  premise*.  Upon  the  facts  so  found  he 
did  not  necessiarily  waive  any  rights  which 
the  relation  of  the  vendor  and  grantor  gave 
him."  Boied  v.  Benham,  127  IS.  Y.  620.  28 
N.  E.  667,  14  L.R.A.  55. 

Likewise  it  has  been  h^ld  that  a  purchase- 
money  mortgage  has  priority  over  another 
mortgage  executed  oontemporaneously  and  re- 
corded before  the  purchase-money  mortgage. 
Brower  v.  Whitinger,  121  Ind.  88,  22  X.  K. 
975  (other  mortgage  given  for  antecedent 
debt) ;  Rogers  v.  Tucker,  94  Mo.  34«,  7  S.  W. 
414;  Tniesdale  v.  Brennan,  153  Mo.  flfnO,  55 
S.  W.  147;  Jeanes  v.  Hizer,  186  Pa.  fH.  523, 
40  Atl.  786;  McMillan  v.  Munro,  25  Ont.  App. 
288  (in  the  last  four  cases  it  appeared  that 
the  other  mortgage  secured  money  used  for 
cftffh  payteent).  Compare  Higgins  v.  Dennis, 
104    la.  605,  74  N.  W.  9. 

Where  two  purchase-money  mortgages  on 
the  same  prOpei^y  were  tecorde^i  >  simultane- 
ously,, it  was  )xe\d  that  they  were  concurrent 
liens, .  althoi^h  one  became  due  before  the 
other^  Collerd  v.  Huson,  34  K.  J.  £q.  38. 
But  where  a  purchaser  gives  a  purchaae- 
money  mortgage  and  then  sells  the  premises, 
taking  a  purchase-money  mortgage,  although 
both  mortgages  are  made  and  recorded  on 
the  same  day,  the  one  given  to  the  first  ven- 
dor has  priority.  Dungan  v.  .\merican  Life 
Ins.  etc.  Co.  52  Pa.  St.  258.  And  the  same 
principle  applies  where  the  final  vendee  exe- 
cutes both  mortgages.  City  Kat.  Bank's  Ap- 
peal, 91  Pa.  St.  163,  wherein  the  court  said: 
"Thus,  substantially  and  in  effect,  the  mort- 
gage to  Hall  was  for  the  purehase-moiiey  due 
him  on  the  legal  title,  and  the  mortgage  to 
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Xiefaolfi  was  for  the  value  of  his  equitable  in- 
terest in  the  land.  The  mortgage  to  Hall 
having  thus  been  recorded  on  the  day  of  its 
execution  and  delivery,  and  on  the  day  of  th9 
delivery  of  the  deed,  is  clearly  entitled  to  a 
preference  over  the  other  mortgage/' 

3.  .HOBTGAOS  SffCUUKG  MOKET  FOB  CA6H 

Payment. 

A  purchase-money  mortgage  to  a  vendor 
without  notice  has  priority  over  another 
mortgage  which  was  executed  and  recorded 
before  the  mortgagor  obtained  title  and  which 
was  given  to  secure  the  money  for  the  mort«- 
gagor's  cash  payment  to  the  vendor.  Schoch 
V.  Birdsall,  48  Minn.  441,  51  N.  \V.  382; 
Turk  V.  Funk,  68  Mo.  18,  30  Am.  Rep.  771; 
Boyd  V.  Mundorf,  30  N.  J.  Eq.  545.  Compare 
Koevenig  v.  Schmitz,  71  la.  175,  32  N.  W. 
320.  In  Schloch  v.  Birdsall,  supra,  the  court 
said:  "The  mortgage  to  the  defendant  had 
not  attached  before  the  conveyance  by  plain- 
tiff to  Bothman;  neither  did  the  lien  thereof 
intervene  between  the  conveyance  to  her  and 
her  purchase-money  mortgage  back  to  plain- 
tiff. The  seizin  being  instantaneous,  the  lien 
of  plaintiff's  mortgage  took  precedence  of  any 
lien,  general  or  specific,  created  by  her.  On 
the  other  hand,  the  prior  record  of  the  defend- 
ant's mortgage  did  not  avail  as  notice  to  the 
plaintiff,  be<;auBe,  under  the  circumstances, 
the  plaintiff  was  not  bound  to  search  for  con- 
veyances made  by  his  grantee  while  the  Ia,tter 
was  a  stranger  to  the  title,  and  before  the 
execution  of  his  deed,  and  the  defendant 
whose  mortgage  was  recorded  before  plain- 
tifTs  conveyance  was  not  a  subsequent  bona 
fide  mortgagee,  within  the  meaning  of  the 
recording  act."  And  in  Boyd  v.  Mundorf,  30 
N.  J.  Eq.  545,  the  court  said:  "W^here,  as 
in  this  case,  the  vendor  of  real  estate  records 
his  mortgage  at  the  same  instant  that  the 
deed  from  him  is  recorded,  he  surely  can  have 
no  occasion  to  examine  the  records  for  encum- 
brances created  by  his  vendee  on  the  property, 
prior  to  the  recording  of  his  conveyance.*', 

Likewise  the  lien  o^  a  purchase-money 
mortgage  is  superior  to  that  of  another  mort- 
gage, which  IS  executed  on  the  same  day  and 
recorded  before  the  purchase-money  mortgage, 
and  wltich  is  given  to  secure  money  used  for  a 
cash  payment  on  the  premises.  Rogers  v.  Tuck- 
er. 94  Mo.  346,  7  S.  W.  414;  Truesdale  v.  Bren- 
nan,  16S  Mo.  600,  55  S.  W.  147;  Brftsted  v. 
Sutton,  29  N.  J.  Eq.  513;  Jeanes  t.  Hizer,  18a 
Pa.  8t.  523.  40  Atl.  786;  McMillan  v.  Muuro, 
25  Ont.  App.  288.  Contra  Higgins  v.  Dennis, 
104  la.  605,  74  N.  W.  9. 

A  purchase-money  mortgage  has  been  held 
to  have  priority  over  a  junior  mortgage  given 
to  one  who  with  notice  that  the  purchase 
price  was  not  fully  paid  loaned  the  money 
for  the  cash  payment,  although   the  junior 


mortgage  was  first  recorded.     Ellis  v.  Horr- 
man,  90  N.  Y.  466. 

4.  liOSS  or  PBIOBITT. 

Where  the  vendor  waives  his  right  to  a 
purchase-money  mortgage  at  the  time  of  the 
sale,  but  such  a  mortgage  is  subsequently 
executed,  it  is  inferior  to  an  intervening  mort- 
gage on  the  premises  to  secure  an  ordinary 
debt  in  favor  of  one  who  has  no  notice  that 
the  purchase  money  has  not  been  paid.  Hous- 
ton V.  Houston,  67  Ind.  276;  Davis  v.  Lut- 
kiewiez,  72  la.  254,  33  N.  W.  670.  See  also 
Koon  V.  Tramel,  71  la.  132,  32  N.  W.  243. 
Thus,  iu  Houston  v.  Houston,  supra,  the  court 
said:  ''The  vendor  of  real  estate  may,  if 
he  choose,  exact  a  mortgage  from  the  pur- 
chaser to  secure  the  unpaid  purchase-money, 
at  the  time  of  the  sale.  That  is  the  vendor's 
right,  but  surely  he  may  waive  such  right; 
and  if  he  does  waive  it,  and  allows  another 
creditor  of  the  purchaser,  without  notice  of 
the  non-payment  of  the  purchase-money,  to 
secure  a  mortgage  on  the  real  estate  sold, 
such  mortgage  will  be  entitled  to  preference 
over  a  mortgage  thereafter  acquired  by  such 
vendor  to  secure  his  unpaid  purchase-money." 
In  Davis  v.  Lutkiewiez,  72  la.  254,  33  X.  W. 
670,  wherein  it  appeared  that  the  plaintiff's 
purchase-money  mortgage  had  described  the 
wrong  premises  and  that  the  mistake  was  not 
corrected  until  after  another  mortgage  had 
been  record(^,-  the  court  said:  "Upon  the 
face  of  the  record,  then,  Davis  k  Sons'  mort- 
gage was  the  prior  lien,  provided  they  took 
their  mortgage  in  good  faith,  for  a  valuable 
consideration,  and  without  actual  notice  that 
the  plaintiffs  mortgage  was  intended  to  be 
on  the  same  land.  If  this  was  the  relation 
of  Davis  &  Son  to  the  subject-matter,  the 
subsequent  correction  of  the  mortgage  had  no 
more  effect  upon  their  mortgage  liens  than 
if  no  mortgage  whatever  had  been  taken  un- 
til the  correction  was  made.  The  fact  that 
the  mortgage  was  for  purchase-money  can 
make  no  difference  in  the  rights  of  the  par- 
ties. Wh«n  a  vendor  of  reaji  estate  makes  a 
conveyance  and  delays  taking  his  mortgage 
for  the  purchase-money  until  a  mortgage  is 
made  to  another  party  without  notice,  the 
vendor's  mortgage  will  be  postponed  to  the 
other."  ■  * 

Where  creditors  are  induced  to  rely  on  the 
absolute  deed  to  the  mortgagor  without  no- 
tice of  a  purchase-money  mortgage,  th^  mort- 
gage has  been  held  to  be  inferior  to  another 
mortgage  given  to  the  creditors.  Young  v. 
Wood,  11  B.  Mon.  (Ky.)  123;  Heffron  v. 
Flanigan,  37  Mich.  274;  Trigg  v.  Vermillion, 
113  Mo.  230,  20  S.  W.  1047;  Protection  Build- 
ing,  etc.  Ass'n  v.  Knowles,  54  N.  J.  Eq.  519, 
34  Atl.  1083,  affirmed  55  N.  J.  Eq.  822,  41 
Atl.  1116;  Ramsey  v.  Jones,  41  Ohio  St.  685. 
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See  also  Spring  v.  Short,  90  N.  Y.  538.  Thus, 
in  Young  v.  Wood,  snpra,  a  purchase-money 
mortgage  which  was  not  recorded  until  after 
the  recording  of  another  mortgage  given  for 
a  valid  consideration  was  held  to  have  lost 
its  priority.  And  in  Heffron  v.  Flanigan, 
supra,  wherein  it  appeared  that  a  purchase- 
money  mortgage  tras  executed  and  recorded 
before  the  delivery  of  the  deed,  and  that  an- 
other mortgage  was  executed  immediately 
thereafter,  the  court,  in  allowing  priority 
to  the  second  mortgage,  said:  "The  delivery 
of  the  deed  in  his  [the  second  mortgagee's] 
presence  to  the  grantee  not  only  vested  the 
title  in  her  at  the  time,  but  it  was  a  clear 
and  direct  notice  to  him  that  up  to  the  time 
of  such  delivery  she  had  no  such  interest  or 
title  in  the  premises  therein  described  as 
would  enable  her  to  encumber  the  same  to 
his  prejudice.  This  case  differs  in  no  essen- 
tial from  that  of  an  ordinary  conveyance  of 
land  with  a  mortgage  back  at  the  same  time 
to  secure  a  part  or  the  whole  of  the  purchase 
price  or  for  other  purposes.  The  grantor  and 
mortgagee  in  such  a  case  wduld  not  suppose, 
nor  would  he  have  any  right  to  suppose,  that 
his  grantee  had  before  acquiring  the  title 
encumbered  it,  and  if  he  took  back  a  mort- 
gage at  the  same  time  and  had  both  convey- 
ances promptly  placed  upon  record  together, 
he  would  be  doing  all  that  the  law  re<)uired 
him  to  do  for  the  protection  of  his  rights  and 
he  would  not  be  affected  by  any  previous  con- 
veyances which  his  grantee,  the  mortgagor, 
might  have  placed  upon  record,  when  he  had 
no  title  to  the  premises." 

In  Trigg  v.  Vermillion,  113  Mo.  230,  20  S. 
W.  1047,  the  facts  were  stated  in  the  opinion 
as  follows:  "A  third  party  to  the  case,  Mr. 
Crow,  entered  into  an  agreement  with  Mr. 
Beckett  to  buy  this  land ;  and,  as  part  of  the 
purchase,  was  to  execute  a  deed  of  trust  in 
the  nature  of  a  mortgage  to  Mr.  Beckett  to 
secure  the  greater  portion  of  the  purchase 
price,  viz.  $3,300.  Before  this  arrangement 
was  carried  out,  Mr.  Crow  negotiated  with 
the  Walton  &  Tucker  Company  for  a  loan  of 
three  thousand  dollars  upbn  the  same  land, 
which  he  represented  he  was  abotit  to  buy 
of  Mr.  Beckett.  Hie  company  (after  some 
delay  for  the  purpose  of  having  the  title  ex- 
amined) agreed  to  make  the  loan  upon  Crow's 
acquiring  a  clear  title.  Beckett  executed  a 
deed  of  full  warranty  to  Crow  at  the  office  of 
the  company  and  delivered  it  to  Crow.  This 
having  been  placed  of  record,  the  mortgage 
by  Crow,  in  favor  of  a  trustee  for  the  com- 
pany, to  secure  the  three  thousand  dollars 
was  then  given  and  filed  for  record  at  12:30 
p.  K.  and  that  the  sum  was  accordingly  ad- 
vanced to  Crow  by  the  company.  Later  in  the 
day  (at  1:45  P.  M.),  the  mortgage  of  Crow  to 
Beckett  (to  secure  the  unpaid  part  of  the 
purchase  money)   was  recorded."    The  court 


said :  "Our  registry  laws  declare  that  no  in- 
strument in'  writing  affecting  title  to  real  es- 
tate shall  be  valid  'except  between  the  parties 
thereto,  and  such  as  have  actual  notice  there- 
of, until  the  same  shall  be  deposited  with  the 
recorder  for  record.'  Revised  Statutes,  1889, 
fiec.  2420.  It  follows  that,  where  a  loan  is 
made  upon  the  credit  of  an  ostensibly  clear 
record  title,  and  an  instrument  securing  the 
loan  is  duly  recorded,  that  security  cannot 
be  impaired  by  the  later  record  of  a  mort- 
gage to  the  vendor  to  secure  the  purchase 
price  of  the  title,  where  the  lender  had  no 
notice  of  the  facts  creating  a  vendor's  lien 
at  the  time  of  making  the  loan.  The  case  at 
bar  is  distinguishable  from  Turk  v.  Funk. 
68  Mo.  (1878)  18,  in  this,  that  there  the  loan 
was  made,  not  upon  a  clear  record  title  in  the 
borrower,  but  upon  a  lesser  equitable  estate 
vested  in  him,  whereas  here  the  entire  title 
had  passed  to  Crow,  and  upon  that  title  the 
Walton  &  Tucker  company  advanced  the 
funds  which  their  mortgage  was  intended  to 
secure.  In  Rogers  v.  Tucker,  94  Mo.  (1887) 
346  (another  precedent  relied  upon  by  de- 
fendants), it  appeared  that  all  parties  to  the 
transaction  were  informed  of  the  actual  state 
of  the  title;  and,  hence,  it  was  naturally 
held  that  a  yendor*s  lien  embodied  in  his 
mortgage  was  prior  in  right  to  another  lien 
given  to  a  third  person  to  secure  a  loan  of 
part  of  advances  toward  the  purchase  money. 
But  in  the  case  before  us  the  important  ele- 
ment of  notice  to  the  lender  of  the  vendor** 
rights  in  the  premises,  which  dominated  that 
judgment,  is  wanting.  Had  the  lending  com- 
pany here  been  informed  (or  was  it  charge- 
able in  equity  with  notice,  in  the  circum- 
stances) of  the  r6al  facts,  touching  the  non- 
payment of  the  purchase  mom^,  the  equities 
of  the  parties  would  be  wholly  different.  But 
equity  follows  the  law,  and  cannot  properly 
ignore  the  positive  statute  above  quoted 
touching  the  effect  to  be  given  to  the  registry 
of  deeds.  It  cannot  rightly  promote  a  vend- 
or's lien  to  a  priority  forbidden  by  the  law 
as  it  is  written." 

Where  it  appeared  that  a  purchase-money 
mortgagee  allowed  another  mortgage  to  be  re- 
corded first  and  acquiesced  for  several  years 
in  the  demand  of  such  other  mortgagee  that 
his  should  be  a  first  mortgage,  it  was  held 
that  the.  purohase-money  mortgage  was  in- 
ferior to  the  other.  Mutual  Loan,  etc  Ass'a 
v.  iawell,  38  N.  J.  £q.  18.  Of  course,  the 
priority  of  a  purchase-money  mortgage  may 
be  waived  by  agreement.  Skeel  v,  Chrttten- 
son,  17  Wash.  649,  60  Pac.  466. 

But  it  has  been  held  that  prior  registration 
did  not  give  priority  to  a  mortgage  executed 
subsequently  to  the  execution  of  a  purchase- 
money  mortgage,  where  the  junior  mortgagee 
had  actual  knowledge  of  the  existence  of  the 
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purchase-money  mortgage.     Kirk  v.  Harvey, 
18  British  Columbia  645. 

In  Kansas,  it  has  been  held  that  "the  fact 
that  a  mortgage  is  given  for  purchase-money 
does  not  place  it  outside  the  provisions  of  the 
registry  act,  or  give  it  a  priority  to  which  it 
would  not  be  entitled  under  said  act,**  and 
tlierefore  that  a  recorded  mortgage  in  the 
hands  of  a  purchaser  without  notice  has 
priority  over  a  prior  unrecorded  purchase- 
money  mortgage.  '  J&ckson  V.  Reid,  30  Kan. 
10,   1   Pac.   308. 

In  North  Carolina,  a  purchase-money  mort- 
g^age  loses  its  priority  if  not  registered  before 
an  intervening  mortgage  is  executed  and 
registered,  although  the  on^  taking  the  inter- 
vening mortgage  has  actual  notice  of  the 
previous  purchase-money  mortgage.  Quin- 
nerly  v.  Quinnerly,  314  N.  C.  145,  19  S.  E. 
99,  wherein  the  court  said:  "The  plaintift 
further  contends  that  his  mortgage,  being  for 
the  unpaid  purchase-money,  is  entitled  to 
priority  over  the  Nelson  mortgiige,  though 
registered  after  it,  and  tiiat  Nelson  and  Wil- 
liams had  notice  that  the  purchase  money  had 
not  been  paid.  As  to  this,  it  will  be  sufficient 
to  quote  from  Blevins  v.  Barker,  75  N.  C.  436 
(on  page  438) :  'Under  the  act  of  1829  (now 
section  1254  of  the  Code)  no  notice  to  the 
purchaser  (here  the  defendant),  however 
full  and  formal,  will  supply  the  place  of 
registration.  .  .  .  All  secret  trusts,  latent 
liens  and  hidden  encumbrances  are,  and  were 
intended  to  he,  cut  vp  by  the  roptf,  by  force 
of  our  registration  laws.  And  since  the  de- 
cision of  this  court  in  Womble  v.  Battle,  38 
N.  C.  18^,  the  law  as  h^re  announced  has  been 
considered  as  well  settled  in  North  Caro- 
lina.' " 

In  Waahington,  it  has  been  said  in  a  recent 
case:  "Under  our  recording  acts  the  ques- 
tion of  priority  between  one  holding  a  pur- 
chase-money mortgage  and  another  cannot  be 
raised,  unless  the  mortgages  Qoncur  in  time 
or  the  priorities  are  controlled  by  some  con- 
tract or  equities  arising  between  the  several 
mortgagees."  Wakefield  ▼.  Fish,  62  Wash. ' 
564,  114  Pac.  180.  See  also  Brace  v.  Superior 
I^nd  Co.  65  Wash.  681,  118  Pac.  910. 

VIII.  Tax. 

The  lien  of  a  purchase-money  mortgage  is 
inferior  to  that  of  an  assessment  against  the 
property  made  after  the  execution  of  the 
mortgage.  Clifton  v.  Cincinnati,  5  Ohio  Dec. 
(Reprint)  687,  wherein  the  court  said:  "The 
only  question  is,  whether  the  court  erred  in 
finding  the  purchase-money  mortgage  of  Bees 
K.  Price,  as  signed  to  Mrs.  Harrison,  was  sub- 
ject to  the  lien  for  assessment  [levied  two 
years  after  the  making  of  the  mortgage] 
That  brings  up  the  question  as  to  the  natur<^ 
of  an  assessment.    The  municipal  authorities 


may  levy  an  assessment  for  the  improvement 
of  a  street.  It  is  called  a  tax  or  assess- 
ment. The  municipal  code,  statute  554,  pro- 
vides that  under  certain  circumstances,  where 
the  tax  or  assessment  against  property  is  not 
paid,  it  is  the  right  of  the  municipal  au- 
thorities to  place  it  upon  the  grand  duplicate, 
and  wheti  that  is  done  the  same  section  pro- 
vides it  shall  be  collected  as  other  taxes  are 
collected.  An  assessment,  therefore,  is  in  the 
nature  of  a  tax.  By  a  tax  is  ordinarily  under- 
stood, a  revenue  raised  by  levy  at  a  uniform 
rate  upon  the  property  of  every  citizen,  for 
the  purpose  of  keeping  the  governmental  ma- 
chine in  motion.  It  is  general  in  its  opera- 
tion— ^^'hile  an  assessment  is  local-levied  to 
defray  the  expense  of  a  local  improvement — 
an  improvement,  however,  while  it  confers  an 
individual  benefit,  is,  at  the  same  time,  of  pub- 
lic benefit.  The  citizen  derives  benefit  from 
the  tax;  in  the  protection  he  receives  through 
the  public  authorities  in  the  peaceable  pos- 
session and  enjoyment  of  his  property,  and  in 
the  protection  of  his  person  against  violence 
and  wrong.  Both  have  their  origin  in  the 
constitution,  in  that  provision  conferring  the 
taxing  power.  The  general  assembly  here  de- 
rives its  right  to  confer  this  power  upon  a 
corporation.  Subject  to  the  power  of  tax- 
ation and  assessment  for  public  purposes, 
every  citizen  holds  his  property.  Such  being 
the  organic  law  of  the  state,  the  citizen  can- 
not by  contract,  cannot  by  mortgage,  or  other- 
wise, dispose  of  or  encumber  his  property,  so 
as  to  defeat  this  paramount  right  of  taxation. 
The  absolute  owner  holding  his  property  in 
this  manner,  his  mortgagee  certainly  cannot 
occupy  a  mdre  favorable  position.  Hence  the 
court  below  very  properly  found  that  the 
mortgage  Hen  was  subordinate  to  the  assess- 
ment lien." 

The  lien  of  a  purchase-money  mortgage  is 
superior  to  that  of  a  tax  against  a  corpo- 
ration which  purchases  the  premises  from  the 
mortgagor.  Sweeney  v.  Arrowsmith,  43  Pa. 
Super.  Ct.  268,  wherein  the  court  said :  "It  is 
obvious  at  a  glance  that  if  the  distribution 
to  the  commonwealth  is  to  stand,  it  is  out  of 
the  mortgagee's  pocket  that  payment  will  be 
made  of  wh^t  is  owing  by  another  party  with 
whom  she  in  the  conveyance  of  the  land  and 
In  the  acceptance  of  the  mortgage  had  no 
dealings  whatever.  She  has  sold  her  property 
to  an  individual  for  a  stipulated  amount. 
iFor  that  amount,  less  the  cash  paid  down, 
she  has  accepted  a  pledge  of  the  property 
itself.  Her  vendee,  or  rather  the  grantee  of 
her  vendee,  transfers  it  to  a  corporation.  The 
corporation  fails  to  pay  the  state  tax  due  by 
it.  Upon  default  on  the  mortgage  the  mort- 
gagee proceeds  to  collect  under  it  the  balance 
of  the  purchase  money  due  her  by  her  con- 
tract with  her  vendee.  The  state,  by  virtue  of 
is  Hen  filed  against  the  corporation's  property, 
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requires  the  mortgagee  to  pay  the  debt  of 
the  corporation  and  to  accept  just  that  much 
less  in  payment  of  her  land  than  the  price 
for  which  it  was  conveyed.  The  proposition 
involved  seems  repugnant  to  a  clear  dictate 
of  natural  justice;  and  wherever  such  is  the 
case,  as  intimated  by  Mr.  Justice  Woodward 
in  Evans  v.  See,  23  Pa.  St.  88,  at  p.  91,  it  is 
necessary  to  look  closely  whether  the  result 
is  one  which  the  law  requires  a  court  to  sanc- 
tion. Tliere  is  no  perfect  analogy  between  the 
case  here  presented  and  one  in  which  a  mort- 
gagee finds  himself  postponed  to  liens  entered 
against  the  property  for  municipal  taxes  as- 
sessed upon  the  owner.  Doubtless  such  taxes 
are  a  personal  claim  against  the  latter: 
May's  Estate,  218  Pa.  St.  64.  But  by  various 
statutes  the  property  is  made  liable  for  them 
ahead  of  mortgages  antedating  them.  It  is 
well  understood  that  these  taxes  are  assessed 
with  reference  to  the  property  and  its  value. 
Anyone  who  takes  a  mortgage  upon  it  is  ap- 
prised in  advance  that  his  security  is  sub- 
ject to  diminution  to  the  extent  that  taxes 
assessed  With  respect  to  it  may  .remain  un; 
paid  by  the  owner,  whoever  he  may  be.  On 
the  other. hand,  that  state  tax  upon  corporate 
capital  stock  is  not  a  tax  assessed  specifically 
upon  or  with  reference  to  the  realty  owned 
by  the  corporation.  It  affects  the  realty  (at 
least  as  against  other  lien  creditors)  only  by 
virtue  of  the  certification  and  filing  of  the 
lien:  Wm.  Wilson  &  Son  Silversmith  Co.'s 
Estate,  150  Pa.  St.  285;  Gladden  v.  Chapman, 
188  Pa.  St.  586.  It  cannot  be  reasonably  sup*- 
poscfd,  therefore,  that  one  selling  land  to  an 
individual  and  taking  a  mortgage  upon  it 
from  him  for  part  of  the  price  shquld  foresee 
or  actually  contemplate  the  eventuality  of 
its  passing  at  some  future  time  into  the  hands 
of  a  corporation — a  failure  of  that  corpora- 
tion to  pay  its  state  tax  upon  capital  stock — 
and  the  impairment,  possibly  the  wiping  out* 
of  the  security  for  the  unpaid  purchase  money 
by  the  enforcement  of  a  lien  filed  tfierefore 
by  the  .commonwealth  and  taking  precedence 
of  the  mortgage.  .  .  .  What  was  the 
Pendora  Park  Company *9  'property'  ii;.  this 
real  estate!  Simply  what  is  termed  the 
equity  of  redemption.  That,  with  the  pos- 
session subject  to  the  rights  of  the  mortgagee, 
was  all  it  ever  acquired.  The  rest  belonged 
to  the  plaintiff  before  she  conveyed  to  de- 
fendant and  for  the  purposes  of  security 
never  passed  out  of  her,  but  was  retained  to 
her  by  the  purchase-money  mortgage  executed 
simultaneously  with  her  conveyance  to  de- 
fendant." 

In  Indiana,  the  rule  has  been  established 
by  statute  that  taxes  assessed  against  a 
mortgagor  during  the  life  of  a  purchase- 
money  mortgage  cpnstitute  a  lien  superior  to 
that  of  the  purchase-money  mortgage. 
Bodertha  v.  Spencer,  40  Ind.  353;   Peckham 


V.  Millikan,  99  Ind.  352.  In  Peckham  t. 
Millikan,  supra,  the  court  applied  the  rule 
as  follows:  "He  [the  original  vendor]  main- 
tains that  as  these  taxes  were  assessed 
against  Hirzel  during  the  time  this  land  was 
encumbered  by  appellant's  mortgage,  tbej 
only  bound  the  equity  of  redemption,  and  in- 
asmuch as  this  has  been  extinguished  by  the 
foreclosure  of  the  mortgage  and  the  sale  of 
the  property,  no  interest  of  Hirzel  remaios 
upon  which  they  can  attach,  and  hence  they 
do  not  now  constitute  a  lien  upon  the  land. 
This  precise  proposition  was  decided  adverse- 
ly to  the  appellant  in  the  cases  of  Bodertha 
V.  Spencer,  40  Ind.  353,  and  Isaacs  v.  Decker, 
41  Ind.  410.  In  each  of  these  cases  it  was 
held  that  taxes  thu^  assessed  continue  a  lien 
upon  the  land  after  a  foreclosure  and  sale 
upon  a  prior  mortgage,  as  against  the  mort- 
gagee who  becomes  the  purchaser.' 
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A  lien  upon  land  is  acquired  by  one  who 
lends  money  for  its  purchase,  under  a  promise 
that  he  is  to. receive  a  mortgage,  ana  .in  the 
meantime  is  given  the  undelivered  deed  to 
hold  as  security  for  the  performance  of  that 
agreement. 

Priority  — As  betweem  Purekaae-Moaey 
Mortgage  and  I>eed« 

A  mortgage  jgiven  at  the  time  of  the  pur- 
chase of  the  mortgaged  land  br  the  mort- 
gagor, to  obtain  the  money  used  by  him  to 
pay  the  price,  and  thereby  procure  the  deed, 
has  priority  over  a  deed  made  by  the  mort- 
gagor at  a  time  when  he  had  no  title,  to  a 
grantee  who  knew  of  the  negotiations  for  the 
mortgage  and  had  agreed  to  take  t^e  proper- 
ty subject  to  it,  although  the  only  reference 
to  the  mortgage  in  the  deed  is  in  an  exception 
to  the  warranty  of  title. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Sumner 
county:     SwABTS,  Judge. 

Action  to  enforce  lien  against  tract  of  land. 
Warren  Mortgage  Company,  plaintiff,  and 
Thomas  F.  Winters  et  al.,  defendants.  Judg- 
ment for  plaintiff.    Roy  Leben  et  al.,  defend- 
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ants,   appeal.     T\\e   facts   are  stated   in   the 
opinion.    Affirmed. 

R.  L.  HolmeSf  ChaHen  0.  Tankey  and  W.  E. 
JFoImes  for  appellants. 

A*.  Jf.  HameTj  H,  E.  Qanse,  Henry  Lampl 
and  J/.  M.  Suddock  foT  appellees. 


[616]  Mason,  J. — ^Tlie  Warren  Mortgage 
Company  brought 'an  action  to  enforce  a  lien 
against  a  tra(rt  of  land,  the  validity  of  which 
was  denied  by  Roy  Leben  and  S.  B.  Leben. 
The  plaintiff  recovered  judgment,  and  the 
Lebens  appeal.  The  principal  question  pre- 
sented 18  whether  the  findings  (only  one  of 
which  is  challenged  as  having  no  support 
whatever  in  the  evidence)  justify  the  judg- 
ment rendered.  The  matters  shown  by  the 
findings  will  be  spoken  of  as  the  established 
facts.  In  the  following  statement  the  Decem- 
ber dates  are  in  19.11  and  the  others  in  1912. 

On  December  1  the  land  involved  was  owned 
by  B.  F.  M.  Klump  and  Lee  Ward,  who  about 
that  time  gave  B.  M.  LeGrande  an  option  to 
purchase  it,  expiring  March  1.  A  few  days 
later  LeOrande  applied  to  the  mortgage  com- 
pany for  a  loan  of  $3000  ofi  the  land,  repre- 
senting that  Thomas  F.' Winters,  his  adopted 
son,  was  buying  it.  On  December  25  the  com- 
pany's agent  advised  LeGrande  tihat  it  would 
lend  $2800  on  the  property.  On  the  same  day 
Winters  made  a  formal  application  for  the 
loan,  which  the  company  accepted  January  4, 
subject  to  the  approval  of  the  title. 

On  December  21  LeGrande  entered  into  a 
written  contract  with  S.  B,  Leben  to  exchange 
the  land  and  $500  for  a  stock  of  goods,  which 
recited  that  the  deed  was  to  be  received  sub- 
ject to  a  mortgage'  for  $3000  to  run  Beven 
years  at  seven  per  cent  interest.  Leben  knew 
that  the  mortgage  referred  to  had  not  been 
made,  but  that  it  had  been  applied  for  and 
that  the  negotiations  were  pending.  The  con- 
tract concluded:  **This  bill  of  sale  or  a  copy 
is  to  be  put  up  with  the  deed  to  be  held  in 
Escrow  with  J.  Gardner  until  the  abstract  is 
brought  up  to  date,  and  until  a  sufficient  time 
is  given  to  show  the  goods  are  all  clear  of 
debt."  On  the  same  day  the  stock  of  goods 
was  delivered  to  I-^Grand6,  who  had  learned 
that  it  was  clear  of  debt.  I^eGrande  and  S. 
[617]  B.  Leben  agreed  that  the  deed  should 
be  made  to  the  latter's  brother,  Roy  Leben. 
A  deed  from  Winters  to  Roy  Leben.  (intended 
to  cover  the  land,  but  by  a  defective  descrip- 
tion omitting  eleven  acres  of  it)  with  a  check 
for  the  $500,  was  placed  in  the  hands  of  Gard- 
ner, it  being  the  intention  of  all  the  parties 
that  thev  were  not  to  be  delivered  until  the 
mortgage  should  be  recotded  and  noted  on  the 
abstract  of  title.  The  warranty  clause  was 
followed  by  the  words  "except  a  mortgage  for 
three  thousand  dollars."  Roy  Leben  knew 
all  about  the  transaction.     The  title  to  thp 


land  was  still  in  Klump  and  Ward.  The  pur- 
pose of  the  loan  was  to  pay  the  balance  of  the 
purchase  price  to  them.  They  executed  a 
deed  to  Winters,  which  was  placed  in  a  bank 
to  be  delivered  on  the  payment  of  the  price. 

On  February  12  Gardner  and  the  Lebens,  in 
violation  of  the  agreement,  delivered  the  deed 
to  Roy  Leben,  and  it  was  recorded  on  that 
day,  all  without  the  knowledge  or  consent  of 
LeGrande,  Winters  or  the  mortgage  company. 

The  mortgage  company  intended  to  place 
the  loan  with  the  Merchants  Loan  &>  Trust 
Company,  for  which  it  acted  as  agent,  and 
the  papers  were  made  out  in  that  name.  As 
they  were  later  assigned  to  the  plaintiff,  fur- 
ther reference  to  the  Merchants  company  will 
be  omitted.  On  February  16  Winters  exe- 
cuted a  mortgage  for  $2800,  due  in  seven 
years,  bearing  '5}  per  cent  interest,  and  a 
commission  (or  interest)  mortgage  for  $294, 
due  in  seven  years,  bearing  interest  at  ten  per 
cent  after  maturity.  The  mortgages  were  re- 
corded May  10. 

On  March  4  the  mortgage  company  paid 
the  amount  of  tlie  loan  ($2795 — a  deduction 
of  $5  being  made  for  abstract  and  recording 
fees)  to  the  banker  who  held  the  deed  to 
Winters,  and  it  was  applied  on  the  purchase 
price  to  Klump  and  Ward.  This  left  a  bal- 
ance of  $200,  which  was  furnished  by  8.  N. 
Brees,  who  had  been  acting  as  the  agent  of 
LeGrande,  on  his  promise  [618]  that  a  second 
mortgage  should  be  executed  j^o  sec\ire  its 
repayment,  and  the  banker  continued  to  hold 
the  deed  as  security  for  this  agreement.  On 
April  29  Brees  orally  assigned  his  claim  to 
the  company,  for  $200,  and  it  received  the 
deed  to  hold  as  security  for  the  execution  of 
the  second  mortgage.  On  the  same  day  Roy 
I<eben  orally  promised  to  give  the  company  a 
mortgage  on  the  property  for  $3000,  due  in 
seven  years,  bearing  seven  per  cent  interest, 
and  the  company  agreed  upon  the  execution 
of  such  mortgage  to  deliver  the  deed  to  Win- 
ters. On  April  22  Roy  Leben  had  agreed  with 
the  company  that  he  would  make  a  deed  back 
to  Winters  for  the  tract  described  in  the  deed 
to  him,  and  that  Winters  should  then  execute 
the  $3000  mortgage  and  reconvey  to  him. the 
entire  tract,  including  the  part  inadvertently 
omitted  in  the  first  deed.  This  arrangement 
failed  because  Winters  at  the  time  refused  to 
make  a.  new  deed. 

The  interests  of  the  two  Lebens  are  sub- 
stantially the  same,  as  are  those  of  LeGrande 
and  Winters,  and  for  the  purpose  of  an  ab- 
breviated statement  the  acts  of  S.  B.  Leben 
may  be  regarded  as  those  of  Roy  Leben,  and 
the  acts  of  LeGrande  as  those  of  Winters. 
The  situation  then  presented. is  substantially 
this:  Winters  had  an  option  on  the  land. 
He  contracted  for  its  sale  to  Leben  subject 
to  a  mortgage  for  $3000,  for  which  he  was 
negotiating.     He   received    his  payment   and 
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placed  a  deed  to  Leben  with  Gardner  to  hold 
until  the  mortgage  should  be  of  record  and 
shown  upon  the  abstract.  Gardner  delivered 
the  deed  before  this  condition  was  fulfilled. 
Winters  obtained  $2800,  which  he  applied  to 
the  payment  of  the  purchase  price,  by  giving 
a  mortgage  for  the  money  lent  him  for  that 
purpose.  Thia  left  $200  to  be  paid  before  he 
could  obtain  his  deed.  He  procured  this  by  a 
promise  to  make  a  second  mortgage  for  the 
amount,  and  the  undelivered  deed  was  held 
as  security  for  the  performance  of  the  agree- 
ment. 

[619]  As  against  Winters  the  mortgage 
company  has  a  legal  mortgage  for  $2800,  and 
a  claim  for  $200  which  is  secured  by  the  deed 
which  it  still  holds,  and  which  has  not  been 
delivered  to  the  grantee.  This  i^  not  the  case 
of  an  attempt  to  create  a  inortgage  by  the 
deposit  of  the  title  deeds — conveyances  which 
have  become  effective  by  delivery.  It  is  the 
retention  of,  an  undelivered  deed  as  security 
for  the  purchase  price  by  one  who  stands  in 
the  attitude  of  the  unpaid  vendor.  Leben  has 
no  interest  which  can  conflict  with  that  of 
the  mortgagee.  Tlie  deed  to  him  conveyed 
nothing,  because  it  was  not  legally  delivered, 
and  because  at  the  time  of  its  manual  deliv- 
ery, Winters  had  no  title  to  convey.  The 
execution  and  delivery  of  a  warranty  deed  by 
Winters  before  he  himself  had  a  title  would 
have  bound  him  personally,  and  by  equitable 
estoppel  as  well  as  by  the  statute  any  title 
which  he  afterwards  obtained  would  have  in- 
ured to  the  benefit  of  the  grantee.  But  by 
this  principle,  Leben  could  only  get  from 
Winters  what  Winters  himself  obtained,  and 
Winters  never  did  for  a  single  instant  have 
title  to  the  property  save  in  subjection  to  the 
mortgage.  The  mortgage  was  essentially — in 
view  of  the  relations  of  all  the  parties — one 
for  purchase  money.  One  who  executes  a 
purchase-money  mortgage  is  not  regarded  as 
obtaining  the  title  and  then  placing  an  in- 
cumbrance' on  it.  He  is  deemed  to  take  the 
title  charged  with  the  incumbrance,  which 
has  priority  ever  over  preexisting  claims. 
And  a  mortgage  given  to  a  third  person  to 
obtain  the  money  used  in  buying  the  property 
is  entitled  to  the  same  preference. 

"The  priority  of  the  purchase-money  mort- 
gage to  other  liens  created  before  the  execu- 
tion of  the  mortgage  rests  upon  the  doctrine 
that  the  deed  from  the  vendor  and  the  mort- 
gage by  the  vendee  are  parts  of  one  single 
and  entire  transaction.  Because  the  seizin  of 
the  vendee  is  thus  instantaneous,  the  title  to 
the  land  does  not  for  a  single  moment  rest  in 
him,  but  [620]  merely  passes  through  him 
and  vests  in  the  mortgagee  without  stopping 
beneficially  in  the  purchaser,  and  during  such 
instantaneous  passage  the  prior  lien  cannot 
attach  to  the  title."  (23  Am.  k  Eng.  Enc. 
of  Law  (2d  ed.)  470.) 


"A  mortgage  given  for  the  unpaid  balano; 
of .  purchase-money  on  a  sale  of  land,  simul- 
taneously with  a  deed  of  the  same  and  as  a 
part  of  the  same  transaction,  takes  precedence 
of  prior  judgments  and  all  other  existing  and 
subsequent  claims  and  liens  of  every  kind 
against  the  mortgagor,  to  the  extent  of  the 
Und  sold."     (27  Cyc.  1180.) 

"As  a  general  rule,  a  mortgage  given  to 
secure  purchase  money  is  none  the  lesa  a  pur- 
chase-money mortgage  because  executed  to 
one  who  lends  tlie  purchase  money  rather 
Uian  to  the  vendor  of  the  property."  (23  Am. 
A,  Eng.  Enc.  of  Law  (2d  ed.)  466.) 

"W^herc  a  purchaser  of  land,  at  the  same 
time  he  receives  a  conveyance,  executes  a 
mortgage  to  a  third  person,  who  advances  th« 
purchase-money  for  him,  such  mortgage  ia 
entitled  to  the  same  preference  over  other 
liens  existing  against  the  mortgagor  as  it 
would  have  had  if  it  had  been  made  to  the 
vendor  himself."     (27  Cyc.  1182.) 

The  finding  which  is  attacked  as  without 
support  in  the  evidence  is  to  the  effect  thai 
the  deed  was  delivered  to  Leben  before  Le- 
Grande  had  tinie  to  have  the  abstracts 
brought  down  to  date.  The  court  also  found 
that  the  parties  contemplated  that  the  mort- 
gage should  be  shown  on  the  abstract,  and  is 
this  view  the  finding  as  to  insufficiemt  time 
was  well  founded. 

Complaint  is  made  of  the  rejectioo  of  evi- 
dence offered  by  the  Lebens,  chiefly  relatinf 
to  their  information  regarding  the  land.  The 
rejected  evidence  lias  been  examined  and  i» 
not  regarded  as  affecting  the  vital  qaestions 
by  which  the  controversy  is  to  be  determined. 
The  court  found  that  LeGrande  had  not  bees 
guilty  of  any  fraud  or  misrepresentation  is 
the  deal  with  the  Lebens. 
,  The  appellants  also  contend  that  thej 
should  have  been  allowed  a  jury  trial  on  the 
ground  that  Ute  essential  [621]  matter  in 
controversy  is  the  title  to  the  real  estate.  It 
is  conceded  that  Park  v.  Busenbark,  58  Kaa. 
65,  51  Pac.  907,  is  against  the  contention,  hot 
we  are  asked  to  review  that  decision.  Wr 
think  the  present  case  falls  in  the  cla^is  of 
those  in  which  a  jury  trial  is  not  a  matter  of 
right. 

The  judgment  is  affirmed. 


HOTXL 

In  the  reported  case  the  court  treats  a 
mortgage  given  to  secure  money  used  in  pur- 
chasing the  property  mortgaged  as  a  pnr- 
chase-money  mortgage,  and  holds  that  tht 
mortgage  has  priority  over  a  deed  to  the  same 
property  executed  by  the  mortgagor  before  he 
received  the  title  from  his  vendor.  The  ques- 
tion of  the  priority  as  between  a  purcbase- 
mon^y  mortgage  and  other  claims  is  discussed 
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at  length  in  the  note  to  Western  Tie,  etc.  Co. 
V.  Campbell)  reported  ante,  thig  volume,  at 
page  943. 
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SSnnioipal   Corporation*  «—  lajanetlon 
asaiast  Violatiom  of  Ordiaanee. 

A  building  ordinance  which  authorizes  the 
department  of  buildings  to  stop  the  construc- 
tion or  removal  of  any  building  constructed 
in  violation  of  the  ordinance,  and,  if  the 
order  be  not  obeyed,  to  apply  to  any  court 
to  restrain  any  person  from  disobeymg  the 
order,  empowers  the  department  of  buildings 
to  sue  to  enjoin  a  threatened  violation  of  the 
ordinance  by  the  erection  of  a  bUilding. 

[See  note  at  end  of  this  case.] 

Bardoa  of  Skowiae  laTalidlty  of  Ordl- 
naaeo. 

One  asserting  the  invalidity  of  a  municipal 
ordinance  has  the  duty  ot  establishing  the 
invalidity,  and  the  court  must,  if  it  can  con- 
sistently do  so,  give  to  the  ordinance  such 
a  reasonable  construction  as  will  sustain  it, 
but  it  may  not  invade  legislative  power. 

[See  Ann.  Cas.  1916B  502.] 

Beaaoaabloaoas  of  Balldinc  Ordinanoo. 

A  provision  in  a  building  ordinance  of  a 
city  that  in  the  rear  of  every  tenement  sub- 
sequently erected  there  shall  be  a  yard  across 
the  entire  width  of  the  lot  open  from  the 
ground  to  the  sky,  unobstructed  except  by 
fire  escapes,  or  uninclosed  outside  stairs  and 
porches,  and  the  depth  of  the  lot  measured 
in  the  clear  from  the  porches  to  the  rear 
line  of  the  lot  shall  not  be  less  than  15  feet 
in  any  part,  is  reasonable,  and  the  court 
cannot  adjudge  it  invalid  under  its  power  to 
adjudge  ordinances  invalid  when  clearly  un- 
reasonable or  oppressive. 

[See,  as  to  building  lines,  19  Ann.  Cas. 
188.  J 

Constraotioa  of  Buildlac  Ordiaaneo. 

A  provision  in  a  building  ordinance  that  in 
the  rear  of  every  tenement  subsequently  erect- 
ed there  shall  be  a  yard  not  less  than  15  feet 
in  depth,  measured  in  the  clear  from  the 
porches  to  the  rear  line  and  the  provision  that 
no  tenement  shall  cover  more  than  80  per 
c^nt.  of  a  lot  bounded  by  two  or  more  inter- 
secting streets  must  be  construed  together 
and  in  harmony  with  each  oth^r,  and  a  pro- 
posed tenement  may  not  violate  either  pro- 
vision. 

Estoppel  to  Eaforee  Ordiaaaee. 

The  granting  by  the  building  department  of 
a  city  of  a  building  permit  under  a  miscon- 


ception of  the  building  ordinance  not  requir- 
ing a  permit  does  not  thereby  estop,  the 
department  from  suing  in  equity  to  enjoin 
the  construction  of  the  building  in  violation 
of  the  ordinance. 

[See  137  Am.  St.  Rep.  367.] 
Saaie; 

Where  one  constructing  a  building  disre- 
garded provisions  of  the  building  ordinance, 
and  had  early  notice  thereof,  but  continued 
the  construction,  he  could  not  rely  on  an 
equitable  estoppel  to  prevent  the  building 
department  of  the  city,  consenting  by  mis- 
take of  law  to  the  erection  of  the  building, 
from  maintaining  a  suit  to  enjoin  the  con- 
struction because  violative  of  the  ordinance^ 

Appeal  from  Circuit  Court,  Wayne  county:. 
MuaPHT,  Judge. 

Action  for  injunction.  Building  Commis- 
sion of  City  of  Detroit,  plaintiff,  and  Samuel 
Kunin  et  al.,  defendants.  Judgment  for 
plaintiff.  Defi^ndants  appeal.  The  facts  are 
stated  in  the  Opinion.    Aftibicbo. 

McHugh,  Oallagher,  (yXeil  d  MoOann  for 
appellants. 

Richard  J,  Lnwton  and  JwneM  B,  Lee  for 
appellee. 

[806]  KUHiT,  J.— The  bill  of  complaint  in 
this  cause  prays  [606]  for  an  injunction  re- 
straining the  defendants  from  continuing  the 
construction  of  a  building  in  the  city  of  De- 
troit alleged  to  be  in  violation  of  an  ordi- 
nance of  said  city  icnown  as  the  building  code. 
The  defendants  demurrer  to  the  bill  of  com- 
plaint, and,  upon  their  demurrer  being  over- 
ruled, tiled  an  answer  and  cross-bill  denying 
eomplainant^s  right  to  injunctive  relief.  Upon 
hearing,  the  cross-bill  was  dismissed  and  the 
defendants  enjoined,  as  prayed  for  in  com- 
plainant's bill  of  complaint.  From  this  de- 
cree the  defendants  have  appealed,  and  coun- 
sel, in  their  brief,  state  that  the  questions 
involved  are  as  follows: 

(1)  May  a  municipality  enjoin  a  threat- 
ened violation  of  an  ordinance? 

(2)  La  section  7,  art.  31  of  the  building 
code  valid? 

(3)  After  issuing  the  permit  and  allowing 
defendants  to  expend  from  $10,000  to  $12,000 
upon  the  building,  is  the  city  estopped  from 
complaining  of  the  violation  of  the  ordinance? 

In  support  of  the  contention  that  equity 
will  not  enjoin  a  threatened  violation  of  a 
municipal  ordinance,  the  cases  of  St.  Johns 
V.  McFarlan,  33  Mich.  72,  20  Am.  Rep.  671, 
and  Micks  v.  Mason,  145  Mich.  212,  214,  215, 
108  N.  W.  707,  11  L.R.A.(N.S.)  653,  9  Ann. 
Cas.  291,  are  relied  upon«  In  the  latter  case 
this  court  said: 

"The  question  here  is  whether  a  municipal- 
ity in  pursuance  to  delegated  authority  to  fix 
fire  limits  and  to  direct  the  manner  of  con- 
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Btructing  buildings  within  such  district  with 
respect  to  protection  against  fire,  may,  by 
ordinance,  provide  that  a  building  not  so  con- 
structed shall  be  deemed  a  nuisance  and  au- 
thorize its  abatement  as  such.  Such  right 
was  not  negatived  by  St.  Johns  v.  McFarlan, 
supra,  and  has  never  been  denied  by  this 
court.  The  question  has  often  arisen  in  other 
jurisdictions,  and,  so  far  as  our  examination 
enlightens  us,  the  authority  to  abate  new 
buildings  constructed  in  violation  of  existing 
ordinances  has  been  affirmed  whenever  the 
question  has  arisen.  Not  in  all  cases  has 
the  right  to  abate  been  [607]  rested  on  the 
groimd  that  a  building  not  constructed  in 
compliance  with  the  ordinance  is  a  nuisance 
per  aCy  but  in  some  it  has  been  deemed  suffi- 
cient to  say  that  the  building  so  erected  was 
erected  in  defiance  of  law;  but,  whatever  the 
reasoning  adopted,  the  right  has  been  uf- 
firmed.  :$ee  Hine  v.  New  Haven,  40  Conn. 
478;  Baumgartner  v.  Hasty,  100  Ind.  575,  50 
Am.  Bep.  830;  Mt.  Vernon  First  Nat.  Bank 
V.  Sarlls,  129  Ind.  201,  28  N.  £.  434,  13 
L.R.A.  481,  28  Am.  St.  Rep.  185;  Com.  v. 
McDoni^ld,  16  Serg.  &>R.  (Pa.)  300;  Arundel 
v.  McCulloch,  10  Mass.  70;  Klingler  v.  Bickel, 
117  Pa.  St.  326,  11  Atl.  555  {dUtinguishing 
Fields  V.  Sitokley,  99  Pa.  St.  306,  44  Am.  Rep. 
109,  cited  by  the  circuit  judge) ;  Ford  v. 
Thralkill,  84  Ga.  169,  10  S.  E.  600;  MeKib- 
bln  V.  Ft.  Smith,  35  Ark.  352;  Eichenlaub  v. 
St.  Joseph,  113  Mo.  395,  21  S.  VV.  8,  18  L.R.A. 
690;  Freund  on  Police  Power,  §  528." 

The  ordinance  in  question  provides,  in  addi- 
tion to  its  penal  provisions,  that: 

''Tlie  department  of  buildings  ahall  have 
the  power  after  notice  and  hearing  to  stop 
the  construction,  repair,  alteration  or  removal 
of  any  building,  fence,  billboard,  sign  or 
other  structure,  when  being  constructed  in 
violation  of  this  ordinance,  and  to  order  in 
writing  any  and  all  persons  in  any  way 
engaged,  to  stop  and  desist  from  such  con- 
struction, and  such  construction  shall  not  be 
resumed  until  the  terms  of  this  ordinance 
shall  have  been  complied  with. 

"If  such  order  is  not  obeyed,  the  depart- 
ment of  buildings  may  apply  to  any  court  of 
competent  jurisdiction  to  restrain  any  person 
from  such  disobedience,  notwithstanding  such 
disobedience  may  be  punishable  by  fine  or 
imprisonment  as  hereinafter  provided." 

It  is  true  that  the  ordinance  does  not  in 
terms  declare  a  building  erected  in  violation 
of  its  provisions  a  nuisance,  but,  by  virtue  of 
this  provision  for  its  enforcement,  it  does  so 
in  effect,  and  therefore,  in  our  opinion,  brings 
the  situatioh  within  the  spirit  of  decisions 
above  cited. 

[608]  The  other  two  questions  involved  in 
this  appeal  are  clearly  treated  in  the  opinion 
of  the  learned  trial  judge  in  deciding  the 
cause  below,  and,  as  we  agree  with  his  con- 


clusions, will  adopt  his  opinion  as  our  own: 

"Pursuant  to  a  local  act  passed  at  the 
legislative  session  of  1907,  authorizing  the 
city  of  Detroit  to  regulate  the  con^ruction 
of  buildings,  and  to  establish  a  department 
of  buildings,  the  common  council  of  that  city 
duly  adopted  an  ordinance  known  as  the 
building  code  of  the  city  of  Detroit,  which 
was  ih  force' at  the  time  in  issue  herein. 

"By  the  terms  of  the  code,  any  building  in- 
tended to  be  occupied,  wholly  or  in  part,  as 
a  residence  for  three  or  more  families  living 
independently  of  each  other,  and  having  cook- 
ing done,  on  the  premises,  is  called  a  'tene- 
ment.' Apparently  through  omission  no 
building  permit  is  required  to  be  issued  by 
the  department  of  buildings  for  the  construc- 
tion of  a  tenement,  although  permits  must  be 
obtained  before  the  construction  of  any  other 
kind  of  building  may  be  l>^un. 

"Upon  July  21,  1913,  however,  the  depart- 
ment of  buildings  issued  a  building  permit 
for  a  tenement  to  the  defendant  Swirskey,  as 
architect,  and  to  the  defendant  Kunin,  as 
owner  of  a  lot  situated  on  the  northeast  cor- 
ner of  Third  and  Merrick  avenues,  in  the  city 
of  Detroit,  thiis  lot,  having  a.^ frontage  ai 
platted  of  45  feet  on  Third  avenue,  and  a 
depth  of  125  feet  on  Merrick  avenue.  The 
accompanying  plans  filed  with  tjhe  depart- 
ment of  buildings  showed  that  a  Urick  ve- 
neered building  of  toine  housekeeping  apart- 
ments for  families  was  intended  to  be  built, 
entrance  into  three  of  which  was  to  be  bad 
.  from  Third  avenue,  and  entrance  to  the  others 
was  to  be  had  from  Merrick  avenue.  One  of 
the  three  apartments  facing  Third  avenue 
was  in  the  basement;  the  others,  for  the  fir^x 
and  second  floors  of  the  building,  had  their 
entrance  from  the  first  floor.  Work  upon  the 
construction  of  the  building  was  begun  soon 
after  the  permit  was  obtained.  As  planned. 
this  tenement  is  in  compliance  with  section  4 
of  article  31  of  the  code.  By  that  section  no 
tenement  is  permitted  to  cover  more  than  80 
per  cent,  of  a  lot  bounded  by  two  or  more 
intersecting  streets. 

[609]  "It  is  contended  in  this  case,  how- 
ever, that,  as  constructed,  the  building  vio- 
lates so  much  of  section  7  of  artide  31  of 
the  <code  as  provides  that:  'In  th«  rear  of 
every  tenement  hereafter  erected,  there  shall 
be  a  yard,  extending  across^  the  entire  width 
of  the  lot,  at  every  point  open  from  the 
ground  to  the  sky  unobstructed  except  by  fire 
escapes  or  uninclosed  outside  stairs  and 
porches.  The  deptli  of  said  yard,  measured 
in  the  clear  from  the  porches  to  the  rear  line 
of  the  lot  shall  not  be  less  than  15  feet  ia 
any  part.' 

"The  defendant  Philip  H.  Garelick  is  the 
contractof  for  the  work  of  erecting  the  build- 
ing; he  also  appears  to  have  some  interest  in 
the  land.  .  •  . 


"Upon  November  24»,1913^  the  dep^rtmeDt, 
of  buildings  revolcecl  the.  permit  issued  for 
the  construction  of  the.  building,  upon  th& 
ground  that  its  erection. would  be  contrary  to 
that  part  of  section.  7  of  article  31  just 
quoted.  This  action  of  the  department  was. 
taken,,  pursuant  .to  a  writ  of  mandamus  is- 
sued out.  of  this,  court  in  the  case  of  Stell% 
W.  Stewart,  Helator,.  y.  Department  of  Build- 
ingSy  Respondent,  being  File  Xo.  58,003. 
These  d^en()ftQts  were  not  parties  to  ^hat 
proceeding,  and  are  r  therefore  not  bouad  by^ 
it.  It  was  instatul^  by  Mrs.  Stewax;t  a^  the, 
owner  of  property,  immediately  contiguous  on 
the  north  9f  the  premises,  herein  involved.. 
The  writ  which  was,  granted  provided  that,  aa 
the  building  in  quea^ioj|»  was  being  erected  in 
violation  of  ; section  7  .of  article  31,  cited 
above,  the  department  of.  buildings  should, 
after  due  notice  to  the  defendants  Kunin 
and  Swirskey,  enter  an  order  stopping  the 
construction  of  the  building  and  preventing 
resumption  ol.  the.  work  thereon  until  the 
baildi^  code  had  been  complied  with  in  thei 
reapeet  meantioqed*  .Thjs .  writ  •  of  mandamifn 
issued  November  20,  1913, 

"After  due  revocation,  of  the  permit  by  the 
departments , of  build ings, -  work  was  resumed 
by  the  defeudAuts  Ku^in  and  Swi^ akey  upon 
the  building,  ..aad  was  f^ontinued,  intermit: 
tently,  if  not  cousecutively,  until  as  late  a 
day  aa  Deceml>er  30>  1913.  Spm^^  of  tliis  l^st- 
mentioned  wprk,  however,  if :  not  all  of  it,  wf^ 
proseeuted  by.  them  in  .order  ihat  thereby  the 
issues  raised  herein. might  prt^rly  be  made 
tlie  basis  of  a  suiitabljs  aQtApn* 

[610]  ''This  bill,  was  filed  by  ^e  depart- 
ment  of  buildings-r^escribed.  in  the  bill,  as 
Die  building  .commission  of  thecity  of  ,!>&: 
troit — on  ^aauf  ry  10,  .1914,  and  seeks  per- 
manently to  enjoin  the  defenda|it»  from  the 
further  erection  of  the  building  until  compli- 
ance has  .been  had  with  the  provisions  of  the 
building- code. 

"Demurrer  was  interposed  by  the  defend: 
ants,  and,  opmivg.  on  to  be  heard  by  Judge  ya9 
Zile  in  this  court,  was  overruled  by  him,. and 
the  cause  was  .^t  dpwn  .for  iipmediate  hear- 
ing as  soon  as  ans^ei;  should  be  filed,  .  The 
defendants  have,  now  answered,  aad  also  se^k 
affirmative  relief.  They-  ask  that; the. depart- 
ment' of  buildings',  be.  enjoiaed  from  in  ai^iy 
manner  interfering  with  .•  the ,  completipn  of 
the  building. 

* 'During  the  progress  oi  the  hearing  a  view 
ol  the  premises  was  had.  It  was  then  learned 
by  the  complainant  for  the  first  >time  that 
there  had  been,  without^  authority,  a^  depar- 
ture from  the  plan  filed  with  it  and  pursuant 
to  which  its  permit. waa- originally  gi;anted. 
The  plan  providing  for  the  entrances  to.  the 
first  and  second  floor  apartments  upon  Third 
avenue  has  bqen  abandoned,  and  these  apart: 
ments  have  been  constructed  so  that  entrance 
Ann.  Cas.  191dC. — 61. 


to  them  would  ^be  from  Merrick  avenue.  .  Thus 
the  only  apartment  left  facing  Third  avenue 
was  the  ope  in  th^e  basement  upon  that  street. 
Has  haa^  resulted  practically  in  making  Die 
frontage  of  the  tenement  wholly  upon  Merrick 
avenue. 

"As  bearing  upon,  the  general  attitude  of 
the  defendants,  it  is  likewise  significant,  to 
Qo^e  that  the  view  of  the  premises  also  dis- 
closed their  failure  to  comply  with  ah  altera- 
tion exacted  by  the  department  by  which  the 
r^ar  pofches  were  to  be  reduced  in.  si?e. 
Th^e  porches  have  been  constructed,  as  orig- 
inally planned,  and  uot  in  conformity  with 
the  reduction  in  size  ordered,  ^ 

''The -defendants  take  the  position  that  the 
requirement  of  section  7  of  article  31,  al)0ve 
cited,  is  so  unreasonable  that  it  luust  be  held 
invalid.  They  furthermore  invoke  the  defense 
pf  estoppel.  In  this  respect.it  Is  ..contended 
tliat  the  complainant  is  guilty  of^  laches  in 
the .  premises,  in  permitting  the  work  tp  be 
undertaken  under  its  permit  and  to  be  prose- 
cuted until  a  time  when  the  defendants,  in 
good  faith,  had  [til]  expended  a  very"  large 
sum. of  money  upon  their  undertaking. ' 

"Apprpaching  the  question  of  the  claimed 
invalidity  of  sed^ion  7,  one  is  confronted,  with 
th^  presunaption  of  tbe  validity  of  t)i is  enact- 
ment The  duty;  of  establishing  invalidity 
rests  upon  the  defe?idanta..  The  court  is  re- 
quired, if  it  can  consistently  do  so,  to  give 
V>  the  provision  such  a  reasontfblf  conetruc- 
tipn,  aa  )vill  sustain  it.  It  has  no  right  to 
invade.. the  legislative  province.  ,  Its  power  is 
confined  to  those  cases  in  which  ,a  municipal 
ordinance  is.  clearly  and  manifestly  made  to 
appear  to  be  unreasonable  or  oppressive  in  Its 
pperation. 

'.'I  am  unable  to  reach  the  conclusion  con- 
tended  for  in. this  respect  by  the  defendants. 
Upon  analysis  of  this  section  it  may  appear 
that  soque  other  or  diffei^ent  provision  luight 
i^ually  serve  the  demands  of  wholesome 
housing  in  a  populous  community  such  as 
the  city  of  Detroit.  That,  however,  is  a  mat- 
ter for  the  legislative,  and  not  the  judicial; 
discretion.  Such  provisions  as  these  are  in- 
tended not  solely  for  the  welfare  of  the  occu- 
p^ts.of  the  premises  being  constructed;  t^ey 
are  beueficial  as  well  for  those  \^ho  live  in 
buildings  inimediately  adjacent  and  for  the 
eonununity  a^  a  whole.  Just  what  specific 
consideratipns'  operated  upon,  the  cpmoion 
council  in  reaching  the  cpnclusioq  enacted  by 
the  ordinance  does  not  appear;  nor  is  there 
auy  testimony  which,  in  my  view^  shows  the 
application  of  section  7  to  the  lot  in  question 
to  be  unreasonable.  This  much  must  be  taken 
for  granted:  The  common  council  acted  with 
knowledge  of  the  prevailing  width  and.  depth 
of  lpt,s  in  this  community.  Even,  should  some 
.unreasonable  result  appear  in  an  isolated  cas.e 
as  the .  conseqv^'nce  of ,  thc^  co|iincii*s  action. 
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this  could  not  be  made  to  justify  invalidating 
the  enactment.  In  my  judgment,  therefore, 
neither  in  its  general  terms  nor  in  its  Specific 
application  i&  the  ordinance  shown  to  -be  un- 
reasonable. 

'The  discovery  upon  the  inspection  of  the 
premises  that  the  plan  of  the  building  had 
been  changed  without  authority  so  as  to  give 
it,  as  was  said  above,  practically  its  whole 
frontage  on  Merrick  avenue  presents  a  sitiia- 
tion  not  contemplated  by  the  pleadings. 

[612]  "Under  the  plan  as  originally  pre- 
sented and  approved  by  the  departnientj  the 
contemplated  building  was  approved  as  com- 
ing within  the  provisions  of  section  4,  and 
the  position  was  taken  that  section  7^  being 
in  conflict  therewith,  was  not  applicable.   '" 

**In  my  view,  however,  these  two  sections 
must  be  read  together,  or  construed  as  in 
hatmony  with  e^ch  other,  and  not  hostile  to 
each  other.  "  This  building,  with  these  two 
sectiom^  so  construed,  must,  in  my  judgment, 
as  it  now  stands,  be  regarded  as  fronting 
upon  Merrick  avenue,  and  not  on  Third  ave- 
nue, as  the  department  viewed  the  matter 
when  issuing  the  permit.  This  is  the  situa- 
tion which  has  b^n  created  by  the  voluntary 
and  unwarranted  act  of  the  defendant.  Tt 
may  be  noted  in  passing  that,  even  if  the 
building  were  regarded  as  fronting  on  Third 
avenue  tod  its  rear  as  abutting  the  alley  to 
the  east,  the  provision  of  Section  7  is' violated.' 

"With  section  7,  held  tb  be  fenf  or  enable,  is 
it  shown  that  the  defendants  are  entitled  to 
any  equitable  relief  under  their  claim  that 
the  complainant  is  estopped  from  maintain- 
ing its  bill?  No  permit  was  re(|uired  as  ft 
prer^uisite  to  the  cdnimencement  of  this 
building.  The  issuance  of  one  was  a  in^e 
gratuity.  The  department  acted  under  the 
misconstruction  of  the  code  in  making  the 
interpretation  that  section  7  had  nb  applica- 
tion to  the  situation.  Here,  then,  was  a  per- 
mit issiied  without  sanction  of  the  ordinance 
and  under  a  misconstruction  of  it.  The  •  de- 
partment files  this  bill  under  the  authority 
given  to  it  by  section  7  of  article  2,  in  which 
it  is  given  power  to  'apply  to  any  court  of 
competent  jurisdiction  to  restrain  any  person 
from  such  disobedience  [as  is  here  involwd] 
notwithstandiiig  such  disobedience  tnay  be 
punishable  "by  fine  or  imprisonment.* 

"The  violation  of  article  7  of  section  31 
was  brought  to  the  attention  of  the  complain- 
ant, some' time  before  September  25,  1913.  It 
was  brought  to  the  attention  of  these  defend- 
ants, surely,  upon  October  10,  1913,  if  not 
!)efore.  tJp6n  this  last-named  date  they  r^ 
ceived  a  written  notice  from  the  complainant, 
advising  th^m  that  further  continuance  <>f  the 
work  muKt  be  done  at  their  dwh  periK 

"What,  then,  is  the  situation  of  the  defend- 
a^nts?  They  procured  a  petm it  which  had  Ao 
legal  fitattisi  [613]  Binde  no  liuch  authoriza^ 


tion  is  wai*ranted  by  the  ordinance.  The  de- 
fendants must  be  held  to  have  had  notice  of 
this.  '  All  persons  dealing  with  municipaJitiea 
and  their  agents  act  with  constructive,  if  not 
actual,  knowledjge  of  the  limitations  upon  the 
delegated  powers  of  cities  and  their  instru* 
mentalities.  The  defendants  took  nothing 
with  thieir  permit.  It  was  an  extralegh!  in- 
strument. Of  itself,  it  was  without  efiH* 
cacy. 

*'Th^  complainant  concededly  did  allow  the 
defendants  to  proceed  ^th  the  building  until 
the  f orihal  order' '  of  revocation  was  made. 
Does  this  operate  to  estop  it  herein?  In  dis- 
cussing this  questidn,  the  conduct  of  the  de- 
fendants inust  be  eorisidered.  * 

"By  the  terms  of  section  2  of  article  31 
they  were  requii-ed  to  coiliply  "with  the  terms 
of  the  building  code.  By  section  8  of  artiele 
3  it  is  made  unlawful  to  alter  or  modify  the 
plans  approved  by  the  department.  Any  al- 
teration may  be  made  only  after  written  ap- 
plication'therefor  is  presented  in  writing,  and 
written  approval  obtained.  Section  9,  art!  3. 
The  defendants  have  wilfully  disregarded 
these  important  provisions.  '  Furthermore, 
they  had  notice,  as  has  already  been  stated, 
as  early  as  October  10,  1913,  and  probablj 
eiarlier,  that  this  building,  as  Approrved,  was 
in  contravention  of  the  ordinance. 

"Keeping  these  facts  in  mind,  what  is  to  be 
said  of  the  claim  of  estoppel  f  It  is  the  posi- 
tion of  the  complainant  that  estofppel  cannot 
be  interposed  to  deprive  the  city  of  the  bene- 
ficiill  enforcement  of  the'  ofdinanoe.  It  is 
contended  that  a  ministerial  board,  such 
the  ccbiplainaiit,-  cannot  by  such  conduct 
ill  here  shown  foreclose  complianee  with  the 
ordinance.  In  my  view,  it  is  not  necessary  to 
pass  upon  that  contention,  for  it  is  beside 
the  facts  of  this  cate. 

"The  facts  which  call  for  the  application  of 
a  principle  are  these:  There  was  consent  by 
the  complainant  to  the  erection  of  an  unlaw- 
ful buildirig.  There  was  notice  while  work 
Wa^  in  progress  to  the  defendttnts  that  their 
plian  w&B  Unlawful,  and  some  continiiation  of 
the  work  by  them  after  sudi  notice.  They 
themselves  disregarded  the  obligation  of  the 
ordinance  by  building,  -without  consent,  a 
structure  different  from  the  one  for  which 
they  obtained  approval.  [614]  They  failed  to 
comply  with  the  valid  order  of  the  board 
with  respect  to  the  rear  porches. 

''In  my  jtldgment,  they  are  not  in  a  posi- 
tion'to  invoke  the  doctrine  of  equitable  ee- 
toppel,  even  though,  under  other  circum- 
stances, where  entins  good  faith  upon  the 
part  of  those  making  It  is  nhdwn,  it  be  avail- 
able as  agaittist  A  rotinicipatlty  in  an  anak>- 
j^UB  situation. 

''A  decree  ttvay  be  taken  dismissing  the 
crbss-bill  And  panting  the  relief  sought  in 
the  bill."  ' 
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The  decree  is  affirmed,  with  costs  to  the 
complainant. 

McAlvay,  C.  J.,  and  Brooke,  Stone,  Ostran- 
deij  Birdj  Moore^  and  Steere,  JJ.^  concurred. 


KOTZL 
Rie&t  df  Munieipality  t»  SsMotn  Vio« 

•      •  • .  .  * 

-  Generally. 

Wl^Ue  a  violation  of  a  municipal  ordinance 
will  ordinarily  .b«  enjoined  at  the  suit  of  a 
privjite  peraon  austaining  a  special  injnry 
(see  the  note  to  Bangs  v.  Dworak,  13  Ann. 
Cas.  202),. a  court  of  equity  will  not,  at  the 
suit  of  the'  municipality  itself,  restrain  the 
threatened  v|o|at^on  of  an  ordinance  unless 
the  violation  of  the  ordinance  constitutes  a 
nuisiince.  DfS  Queen  v.  Fenton,  9^  Ark.  o21, 
136  S.  W.  946;  Rochester  v.  Walters,  27  Ind. 
App.  194,  60  X.  £.  1101;  St.  Johns  v.  Mc- 
Farlan,  33.Alich.  72,  20  Am,  Rep,  671;  Hig- 
gins  V.  Lacroix,  119  Minn.  146,  137  X.  W. 
417,  41  I«.R.A,.(N.S.)  737;  Kansfis  City  Gun- 
ning .^dvertiaing  Co.  v.  ICansas  City,  240 
Mo,  «|^9,.  679,  144  S.  W.  1099,  1104;  Man- 
chester V.  Siqyth,  64  K.  H.  380,  10  AtU 
7001,  18  Am.  &  Eng.  Corp.  Cae.  474;  Brock- 
port  V.  Johnsitpii,  13  Ahb.  N.  Cas.  (X.  Y.) 
468$  New  I^pchelle  v.  Lang,  76  Hun  608,  27 
N.  Y.  &  6P0;  Mt  Vernon  v.  Seeley,  74  App. 
©W.  &0,.  77  N.  Y.  S.  250;  Roynelda  v.  Harris, 
11  Ohio  Dec  (Reprint)  609,  27  Cine.  L.  Bui. 
22»|  WilUamaport  v.  McFadden,  16  W.  N.  C. 
(Fa.)  269}  Philadelphia  y.  Lyster,  3  Pa. 
Super.  Ct.  476;  Honeadale  v.  Weaver,  2  Pa. 
Di0t  344;  Butler  v.  If>gan,  19  Pa.  Dist.  052; 
Bllwood  City  V.  Mani,  16  Pa.  Co.  Ct.  474; 
Waupun  V.  Moore,  34  Wis.  460,  17  Am.  Rep. 
446;  JaneayiUe  v.  Carpenter,  7/  Wis.  288,  46 
N.  W.  128,  20  Am.  St.  Rep.  123,  8  .L.R.A.  808. 
And  see  Mt.  Verjoon  First  Nat.  Bank  v.  Sari  Is, 
129  Ind»..201,  28  N.  £.  43|4,  28  An^  St,  Rep. 
186,  13  JU]R.A.  481,  37  Am.  k  Eng.  Corp.  Cas. 
446;  Monticello  v.  Bates,  163  Ky.  38,  173 
S.  W.  169; 

In  Kansae  City  Gunning  Advertising  Co. 
▼.  KMaaa  City,  240  J^.  659,  670,  144  S.  \V. 
1099,  1104,  the:  court  aaid:  'The  object  qf 
the  croBfr^billft  of.  defendanta  is  ^o  secure,  the 
enforcement  of  •  thA  ordinance  by  a  manda- 
tory' injunction;.  The  ordinance  ia  a  qiiasi- 
criiniBi4  enaetmeut.  Ita<  aanotion  is  a  ^ne 
agsinatthe  owner  and  the  prefvention  of  his 
injuf ieus  UM  of  his  property  by  cftusing  its 
removal*  «o  .fts  to  conform  to  the  ordinance  in 
ther  event  1m  ah«nild  continue,  Mter  the  pas- 
sage ^  the  ordinance  and  beyond  the  time 
limit  for.  oompliance/ thercfwitb,  to  use  his 
property  to  the  public  4etrimentaa  define^  in 
said  ordinance.  The  juriii^iction  of  equitjy  \o 
prevent  irreparable  injury  to  property  is  not 


divested  by  the  fact  that  the  act  to  be  en- 
joined  may  also  be  a  violation  of  the  criminal 
law;  neither  does  a  court  of  equity  lack 
power  to  enjoin  the  continuance  of  a  public 
nuisance.  Its  action  in  these  instances  is 
incidental  and  growls  out  of  its  inherent  juris- 
diction to  protect  property  rights  from  de- 
struction and  to  conserve  the  morals  of  the 
people.     .  But  a  court  of  chancery  is 

not  a  medium   for   the  enforcement  of   the 
crittiiiial  law,  hence  it  scans  closely  transac- 
tions having  that  aspect  before  entertaining 
jurisdiction.     It  toay   be   that  an   exigency 
could  arise  which  would  warrant  a  suit  fn 
equity  to  enjoin  th«*  plaintiff  and  other  perr 
sons  from  violating  the  terms  of  the  ordinance 
under  review,'  but  we  do  not  think  that  it 
now  exists.    The  ordinance  passed  by  Kanrsas 
City   in   the   proper   exercise  Of  .its   govern- 
mental powef  contains  within  itself  the  effi- 
cient' m^ans    of    enforcement    against    this 
plaintiff  aiid  all  other  persons  a'ffecied  there- 
by.    It  points  ^ut  in  terms   (sections  9"  and 
10)    the  propel'*  methods  by  which  and  the 
time  within  which  obedience  to  its  commands 
may  be  compelled,  thus  affording  to  the  city 
a  full,  complete  and  tuiefmbarraAsed  remedy 
by  legal  procedtire,  and  leaving  no  present 
basis  for  its  counter-suit  in  equity.     .     .     • 
It  follows  that  there  is  no  impediment  in  the 
way  of  a  'full  enforcement  of  all  the  provi- 
sions of  said  ordinance  (except  section  4)'  in 
the  manner  therein  specified  and  d^ned,  arid 
plaintiff  bad   the   full   measure   of   relief  to 
which    it    was    entitled    by    the   injunctioTi 
a.varded  against  the  enforcement  of  section 
4;    and   that  its  bill  should  have  been-  dis- 
missed as  to  all  other  purposes  and  objects; 
and  that  the  cross-bill   filed  by  defendaMs 
should  not  have  been  sustained,  for  the  rea- 
son that  the  dty  has  a  fult,  complete  and 
unembarrassed  reniedv  at  law  in  the* manner 
pointed  out  in  its  ordinance  to  enforce  all  the 
provisions  thereof,  except  section  4,  at  otfce 
against    plalptiff   and    other;  owners'  of  bill 
boards,  bulletin  boards  and  advertising  struc- 
tures."   In  Butler  v.  Logan,  19  Pa.  Dist  952, 
it  was  said:     "There  reriains,  however,  t?ic 
question  whether  ft  court  of  eqtiity  has  atl- 
thority  to  intervene  in  order  to  the  protection 
of  an  exclusive'  right  granted  by  a  mtini<fipal 
ordinance.    That  courts  6t  equity  may,  iA  ia 
proper  case,  exercise  their  authority  to  pi'^*- 
vjpnt  or  abate  a  nuisjince  is  beyond  quIratiOTi. 
But  we  are  not  now  dealing  with  a  })ublio 
i^uisance.     It   is   not   alleged,   lior   does   the 
proof  show,  that  the  defendants  were  collect- 
ing garbage  [in,'  a   manner   which   created   a 
public  nuisance.    Theii'  equipment  was  of  this 
kind  required  l^y  the  o'r^narice  under  consid- 
eration,  and    there   was    no   complaint   that 
their  work  was  carried  on  itt  a  negligent  man- 
ner.    In  fact,  their  vocaiion  was  fostered  to 
some  extent  by  a  lack  or  diligence  on  the  part 
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of  .Wftllaee,  the  .licei^sed  agent  of  the  borougli, 
in  looking,  after,  ijl^e  collection  .of  garbage. 
But  thia  fact  in  i^o  :way  affects  the  question 
now  before  the  courtr  ,  The  defendants  were 
not  doing,  that  which  cqnstituted  a  public 
nuisance  per  se  or  which  had  been  made  such 
by.  statute.  They  were  simply  violating  a 
borough  ordinancf,  without  which  their  acts 
would  not  have  been  an  offense.  ...  In 
so  far,  therefore,  ^a  the  mere  question  of  the 
infraction  of  the  ordinance  Ib  concerned,,  a 
court  of  equity  is  without  authority  to  re; 
dreas  the ,  public  wrong  gf  owing  out  of  the 
violation.  The  ordinance  itaelf  provides  a 
penalty  I  for.  its  violation^,  and  this,  remedy 
must  be  invoked  for.  the  desired  redreds,  so 
far  as  the  public  rigbt  growing  out  of  the 
provisions  of.  the  ordinance  is  concerned. 
.  .  . .  We.  conclude,,  first,  that,  in  so  far  as 
the  borough  of  Butler  seeks  to  restrain  by 
injunction  violatioi^s  of  it»  ordinance  by  the 
diefenjdants,  a  cpurt  o^  equity  is  without  au- 
thority to  intervene.  If  the  penalty  provided 
for  in  the  ordi^anpe  is  not.jsuch  as  to  prevent 
its  violation,  the  .municipal  authorities  can 
ao  increase  it  as  to  make  it  prohibitive  of 
the  offenise*  This^  as  we  take  it,  may  be  done 
in  any  case  where  prevention  of  an  offense  is 
justifiable."  In  ^a^esville  v.  Carpenter,  77 
Wis..  288,  46  N,  W.  128,  20  Am.  St.  Rep.  123, 
8  L.R.A, .  808,  wherein  it  was  charged  that 
the  erection  of  a  building  on  piles  driven  in 
the  bed.  of  a  river  was  a  violation  of  a.  city 
ordi9ance,  it  waa  held  that  that  fact  would 
not  give  a  ca^use  of  action  for  an  injunction. 
In  M.t.  Vprnon  v.  Se^lpy,  74  App.  Div.  50,  77 
N..Y.  S.  250,  which  was  an  action  to  enjoin 
the  posting  of  advertising  bills  within  a  city 
until  an.qrdinance  requiring  the  pbtaining  of 
a  permit  had  been  complied  with^  it  was  held 
thi^t  as  there  was  no  allegation  in  the  com- 
pjlaint  or  any  facts  from  which  the  conclusion 
cou]d  be.  delved  that  th^  ac^t  sought  to  be 
.retrained  was  a  nuisancej  Ieli^  Injunction 
would  be  denied.  In  Borough. pf  Forty  Fort 
v,  Forty  Fort  Water  Co.  9  Kulp  (Pa.)  241, 
the  couirt  sstid  •  "Conceding  that  the  borough 
council  baa  authority,  under  the  general  pow- 
ers contain^  in  its  charter,  to  enact  the  ordi- 
nance,.in  question,  its  violation  by  way  only 
of  a  continuance  after  it  went  into  effect  of 
|ict3  previously,  begun,  and  without  knowledge 
of  .the  pendency  of  puch  legislation,  or  by 
way  qf  neglecting  to  ask  a  second  time  for  a 
permit  for  which  council  had  exfictcd  a  clearly 
linwarxante4  concession,  is  not  shown  to  con- 
stitute any  irreparable  injury  or  to  entitle 
the  boroygh  to  specific  relief,  as  by  the  pro- 
visions of  the  ordinance  Jtself  the  prescribed 
remedy  for  a  violation  ia  a  fine,  and,  as 
has  been  shown,  an  action  is  already  pend- 
ing to  recover  a  fine  for  failing  to  file  a  map.** 
In  Dc  Queep  v.  Fenton,  ft8  Ark.  5?i,  138 
S,  W.  945,  wl^ich  wajB  a  suit 'brought; 'by  the 


city  of  De  Queen  to  enjoin  the  defendants 
from  permitting  stock  and  cattle  owned  by 
them  from,  running  at  large  within  the  limits 
of  said  city,  it  was  alleged  in  the  complaint 
that  two  ordinances '  had  been  passed  by  the 
proper  authorities  of  the  city  prohibiting  the 
running  at  large  o^  -fi^S^U^  <uid  other  stock 
within  its  corporate  limits,  one  of  the  ordi- 
Baiiiies.-46?Wsing»  it  to  b^  .iinl^wrfml  for  the 
ownei»  Td  stodc  Or  jcadlle  Uk  nilqiw  the  s«me  to 
run  at  large  in  the  city,  and  penalizing  the 
owner  and  impoimyiling>  th<;  stock  or  cattk>. 
and  the  other  ordinan.ee  declaring  the  run- 
ning at  large  of  stock  or  cattle  within  the 
city  to  be  a  nuisance,  and  impomng  a  fine 
on  ^he  owner.  The  tiomplaint  further  alleged 
that  the  defendants  resided  outside  of  the 
city  and  knowingly  permitted  their  stock  and 
cattle  to  run  at  large  within  the  limits  there- 
of in  violation '  of  the  ordinances,  thereby 
creating  a  public  nuisance.  It  waa  alleged 
that  the  ordinances  were  difficult  of  enforce- 
ment, and  that  under  the  statutes  of  tiie  state 
the  defendant's  cattle  could  not  be  imponiMM 
because  the'  defendants  resided  outside  of  the 
city,  and  for  these  reasons  it  was  alleged  that 
the  city  had' no  'adequate  remedy  to  protect 
its  citizens  against  the  depredations  of  the 
cattle  and  stocky  and  on  this  ground  it  based 
its  right,  to  obtain  "an  itijunctloh  against  the 
defendants.  Thef  court'  said  t  **The  Tlolatioi 
of  such  ordinances  is  ah  infraction  of  the 
eriminal  law,  and  the  pbliee  courts  of  dtiev 
and  towns  are  the  proper  fonims  iik  i^ieh  to 
puVsue  a  criminal' prosecution  for  the  violatioa 
thereof.  A  chancery  court  has  no  erirainal 
jurisdiction,  lEind  will  not  exereise  its  pow- 
ers solely  to  enforce  criminal  lawa.  A  com- 
plete and  adequate  reniedy  fsr  the  Tiolatkm 
of  the  crimiilal  'statuties  <if  the  state  and  of 
municipal  ordiftilnces  is  afforded  by  the  eourts 
of  law,  and  t^ose  courts  have  full  power  to 
pass  upon  ^the  scope  and  validity  of  smeli 
laws  and  oriiinaiices.  It  has  been  held  hr  this 
court  that  thie  chancery  csotrrt  has  no*  jinia- 
diciion  to '  Restrain  acts  solely  be<<ause  they 
are'  crrmi'nal.  .  .  .  Froth  the  allegations 
of  the'  coinplaint  it'  appears  that  there  ate 
two  ordinances  of  the  city  of  De  Qoeen  pro- 
hibiting the  actt  complained  of.  Crinrinal 
prosecution  ean  therefore  he '  institiited 
against  the'  defendants  fot  these  a«ts,  wlifeh. 
it  is  alleged,  ar^  violations  of  these  ordi- 
nancies.  If  the^^  ordinances*  have  in  fact  sad 
in  law  been  violated  by  the  dtffendaats,  there 
can  be  no  lt*gar  difficulty  in  enforcing*  thcni.'' 
In  a  fet^  instances'  muhicipal  ordSnaae^ 
have  been  enforced  by  injunction  midcr  a 
charter  or  statnte  expte»i}y  so  providing. 
5^tllwc>11  ^.  Buffalo  Riding  Academy.  21  Abb. 
N:  Cas.  4re,  4  K  Y.  S.  414:  Ojfden  V  Weldn. 
61  Hun  621  mem:  IS^N:  Y.  a  790.  And  see 
Young  V.  Schen,  56  HnnSOl!.  9  N.  Y.  S.  M9. 
And  see  the  re|>orted  case.'    In  Rodiester  ▼. 


Gutherlett,  2  iT.  Y.  «0i9,  Ahn.  Cak.  10150 
483,  105  N;  E.  648,  L.R.A.1M5D  209,  tKe 
court  said:  **The  iHght'  to  maintain  an  ac- 
tion to  restrain  violation  of  '|)enal  and  otTier 
ordinanc^js  is  expressly  given  to  the  plaintiff, 
as  WB-haye  seen  by  its.  charter.  ^Such  right 
of  action  is  concurrent  with  the  lejjal  action 
to  recover  for  a  violation  of  the  ordinance. 
It  is  based  upon  the  inadequacy  as  a  remedy 
of  successive  actions  fallowing  a  series  of  vio* 
lations.  The  equitable  action  is  designe<l  not 
only  to  prevent  a  multiplicity  of  legal  ac* 
tions,  but  to  prevent  a  continuous  injury  to 
public  heaHh  thai  might  exist  unabated  while 
wilful  violations  of  the  ordinance  were  con- 
tinued.*' So,  in  New  York  City,  under  its 
charter,  it  &as  been  held  that  an  action  for 
an  injunction  will  lie  at'  the  suit  of  the  de- 
partment of  buildings  for  the  enforcement  of 
the  sections  of  its  building  Code  with  respect 
to  the  erection  of  sky  signs.  New  York  v.  M. 
Wincburgh  Advertising  Co.  122  App.  Div. 
748,  107  N.  Y.  S.  478;  Kobbe  6o.  v.  New 
York,  122  App.  ;Div.  755,  107  N".  Y.  S.  4Rf>. 
And  see  Matter  of  New  York,  122  App.  Div. 

741,  107  N.  Y.  S.  484.  

If  fhe  violation  of  an'  ordinan<;e  coVistitutes 
a  public  nuisance  it  will  be  enjpined^  Pine 
Ci^  V.  Munch,  42  Minn.  342,  44  K  W.  197, 
6  L.R.A.  763. '  And  see  the  reported,  case. 
See  also^  as  to  ordinances  establish iii'g  ^e 
limits,  the  following  subdivision  of  thiri  note. 
In  Pine  City  v.  Munch,  supra,  the  court  said ; 
"We.  can  see  no  valid  reason  why,  in  proper 
cases  falling  within. some  recognized  bead  of 
equity  jurisdiction,  a  municipal  corporatiol^, 
^a  tl^e  reprosentative  of  the  state  pro  hac  vice, 
may  no^,  at  its,  election,  resort  to  a  court 
of  eqiiity.to  aid  In  enforcing  its  public  duties 
to  preserve  the  health  of  its  inhabitants.  As 
there  is,  in  analogous  cases,  a  judicial  remedy 
in  favor  ,of  the  citizen,  it  would  seem,  on 
principle,  that,  the  corporate  authorities 
should  be  allowed  to  resort  to  the  courts  to 
aid  them  when  the  citizen  is  in  fhe  wrong. 
Limited,  strictly  to  such  cases,  we  do  not  see 
that  this  right  at  all  impingeis  upon  the  rule 
that  a  private  person,  cannot  maintain  an 
action  to'  abate  a  public  nuisance  not  causing 
injury  special  in  kind  to  himself.  Neither 
would  this  })e  the  exercise  by  the  corporation 
of  a  control  over  nuisances  not  granted  by 
its  charter,  but  merely  resorting  to  the  courts 
for  a  more  effectual  judicial  remedy  to  aid  in 
enforcing  its  granted  powers.  There  are  many 
cases^  of  which  this  would  seem  to  be  one, 
where  the  remedy  by  injunction  would  be 
nuich  inojre  efficacious  than  by  enforcing  the 
penalties  of  an  ordinance;  and  where  the  nui- 
sa^ee  is,  one  affecting  only  or  principally  the 
inhabitanla  of  the  municipality^  and  its  abate- 
ment is  among  tlye  powers  granted  or  tluties 
imposed  upon  it,  there  would  Beem  to  be  Ub 
good  reason  why  the  action  to  abate  might 
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not  be  brought  in  the  nktoie  of  t^e  nfmiici- 
p«lity,  as  well  as  In  the  frame  of  the  state 
itself  by  the  attorney  general.* 


u 


Ordt)iatu*€  Pvohthiihia  Erection  of  WootU 
en  BulUling  within  Fire  Limits. 

It  has  been  held  <that  a  muakipality  .ean* 
not  maintaih  a  suit  toi  restrain  the  thneatened 
violation  of  a  peaal  ordinaire,  which  pre- 
scribes limits  within  which  a  wooden  building 
may  not  be  ei^eeted;  Roehester  v..Waltetrs,  27 
Ind.  App.  194>  80  N.  £.  1101;  8t.  Johnsr  v. 
McFarlau,  33  Mich.  '72,  20  Am.  Rep.  671; 
Manchester  V.  8myth,  04  N.  H.  380,  10  AtL 
700,  18  Am.  k  Eng.  Ckxrp.  Oasi  474;  Brock- 
pott  T.  Johnston,  13  Abb;  N.  Cas.  (N.  Y.) 
408;  New  RocMetle  v.  Lang,  75  Hun  608,  27 
N.  Y.  B.  600;  Reynolds  v.  Harris,  11  Ohio 
Dec.  (Reprint)  509;  27  Oihn.  L.  Bui.  229; 
Williamsport  v.  MeFadden,  16  W.  Ni  0. 
(Pa.)  269;  Honesdale  v.  Weaver,  2  Pa.  Dist. 
844;  Ellwood  City  v:  Mani^  16  Pa.  Co.  Ct. 
474;  Waupuii  v.  Moors,  34  Wis.  450,  17  Am. 
Rep.  446.  And  see  Mt.  Vemon  First  Nat. 
Bank  -T.  Sarlls,  129  Ind.  201,  28  N.  E.  484, 
28  Am.  8t.  Rep.  185,  18  L.R.A.  481,  87  Am. 
&  Eng.  Corp.  Gas.  445;  MontioeUo  v.  Bates, 
165  Ky.  38,  178  S.  W.  169. 

Tn  Rochester  v.  Walters,  supra,'  the  court 
said:  '"'The  only  grotmd  upon  which  lan  in- 
•junctfon  was  airiced'  Was  because  the  erection 
of  the  building  Would '%te  U  violation  of  the 
brdffiance.  It  is  perhaps  tmei^hat  a  mnnici- 
pality  might'  reistrain  the  erection  or  main- 
tenance of  anything  within  the'  •  corporate 
limits  that  was  in  and  of  itself  a  nuisane^, 
or  If  '  the •  erection  of'  the  building  Would 
Work*  special  JEtnd  irrepatable  injury  to  the 
municipality  or- to  Its  Jnroperty.  But  in  the 
case  at  War 'the  Erection  of  the  prohibited 
bmlding  within  the  ffre  limits  was  not  a 
ttuisance  per  se,  atid  the  injunction  was  asked 
simply  becauise  the'  e^ntemplated  iact  was  a 
violation  of  the  oi'diiifAnce.  "A  city  ordinanoe 
hlas  to  the  people  within  its  'readi  all  the 
force  And  effect  of  a  legislative  enactment. 
The  ordinance  in  question  provides  a  penalty 
for  itrf  vioIatiCn,' and  neither  the^  muuieipaiity 
nor  a'  private  citizen  can  ask  a  court  of  eijuity 
simply  to  enforce*  the  oi^dinahce  by  injunc- 
tion. 'The'  reasoning  that 'would  permit  such 
a  proceeding  would  authorise  a  court  of  equity 
to  rnstrain  by  ihjiinction  the  violation  of  a 
criminal  statute."  In  IVaupun  v.  Moore,  34 
Wii.  450,  17  Am.  Rep.  446,  it  was  saidr  "The 
•jurisdiction*  of  courts 'of  ecjnity,^  ift  liroper 
casei,  to  restrain  the  erection  or  maintenance 
Of  Uuiriailce*,  public  or  private.  Is  undoubted. 
Birf  the  defendant  was  not  about  to  erect  k 
nuifiancc*:  '  If  It  -ib  nnlawftrl  for- Mm  to  '«pect 
the  building  in  qfi^fstioh,'  it  is  made  so- by 
the  ordinance  alone.  Wfthdut'the  ordinance, 
no  one  can  'successful lydfspute  his  right  io 
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do  flQ..  Xlie  quoi^t^Qn  U,  tilierefore,  Will  a 
court  of.  equity  enjoin  an  act  which  would 
otherw^ise  be  lawful,  but  which  is,  made  un- 
lawful by  a  village  ordinance  or  by-law?  We 
find  the  principle  stated  in  several  very  re- 
spectable authorities,  that  equity  will  not 
lend  its  aid  to  enforce  by  injunction  the 
by-tlaws  or  ordinances  of  a  municipal  cor- 
poration, restraining  an  act  unless  tht  act 
is  shown  to  be  a  nuisance  per  se.  .  .  » 
None  of  the  cases  to  which  we  have  been  re* 
ferred  by  the  counsel  for  tfhe  plaintiffs  iiolds 
that  an  injunction  can  properly  issue  under 
such  circumstances,  and  we  have  been  unable 
to  find  a  case  holding  that  doctrine^  To  hold 
that  an  injunction  can  properly  issue  in  this 
case,  w^ould  be  to  overturn  all  of  the  au- 
thorities on  the  subject,  and  to  interpolate 
into  the  law  a  new-  rule  or  principle  of  equity 
jurisprudence.  This  we  have  no  right  or 
authority  to  do.  We  may  not  make  the  law, 
but  only  declare  it  as  we  find  it.  We  must 
hold,  therefore,  that,  under  the  averments  of 
the  complaint,  no  injunction  can  properly  be 
issued  to  restrain  the  defendant  from  proceed- 
ing with  the  erection  of  bis  building,.  .aii4 
that  the  village  authorities  can  only  resort 
to  their  legal  remedies  in  that  behalf.  The 
provision  in  the  ordinance  direct ing^  the  board 
to  proceed  by  injunction,  in  such  cases,  can- 
not operate  to  extend  the  jurisdiction  of  a 
court  of  equity''  Jn,. Manchester  v.  Smyth, 
64  N.  H.  380,  10  AtU  70Q,  18  Am.  &  Kn- 
Corp.  Cas.  474,  the  court  said:  ;  "The  plain- 
tiff aeeks  the  extraordinary  remedy  of  a  per- 
petual injunction  against  the  defeiidant's 
pioposed  erectiou  and  enlargement  of-  his 
building,  claimed  to  be  in  violation  of  a  pena) 
ordinance  of  the  city  made  to  prevent  the 
spread  of  fire.  The  equity  powers  of  the  court 
are  not  often,  if  ever»  invoked  or  used  to 
restrain  o^  suppress  t)ie  commission  of  crimes 
and  misdemeanors,  either  |is  a  substitute  for 
the  remedy  by  prosecution  for  the.  penalty 
affixed  to  the  offense,  or  to  obvif  te,  the  neces- 
sity of  repeated  prosecutions.  The  ,equity 
jurisdiction  of  the,  court  undoubtedly  in- 
cludes, ip  proper  case8»  the  restraining  by  in- 
junction of  the  erection  and  nuiinten^nce  of 
nuisaneesi  public  and  private.  To  warrant 
the  application  of  this.restraixung  power,  the 
danger  of  irrepsrable  mischief  or  injury  must 
be  iminenit  and  clearly  made  to  appear.  .  .  . 
The  act  sought  to  be  restrained  must  be  one 
which,  if  performed  qt  executed,  will  in- 
evitably bring  on  the  danger  threatened  by 
it.  U  9Bust  be  a  nuisance  in  fact,  and  not 
(•ne  created  solely  by  statutory  enactment  or 

municipal  ordinanoe. In   this   case, 

the  defendant's  proposed  ra,ising  and  enlarge- 
ment of  his  building,  if  Cfirried  to  completion, 
would  neither  be-  a  nuisance  in  fact,  nor  the 
occasion   of  irreparable  mischief  or   injury.  '^ 
The  ground  of  compla(int  is,  that  the  danger 


from  fire  w^ll  he  increased-,  but  the  case  finds 
that  the  proposed  change  will  neither  increase 
nor  diminish  that  danger.  But  for  the  ordi- 
nance prohibiting  and  restricting  the  change 
it  would  be  lawful,  and  the  defendant's  right 
to  carry  out  the  undertaking  would  be  un- 
questioned." In  Williamsport  v.  McFadden, 
15  W.  X.  C,  (Pa.)  269,  it  was  said:  "The 
statute  which  confers  the  power  on  the  city 
to  establish  by  ordinance  fire  limits,  provides 
that  it  may  fix  penalties  for  the  violation  of 
such  ordinance.  Here  is  a  clear  remedy  fixed 
by  law.  It  does  not  appear  that  the  penalties 
now  fixed  are  inadequate  for  the  purpose.  If 
the  penalties  now  fixed  by  the  ordinance  are 
inadequate  to  secure  its  enforcement,  the 
power  to  make  them  sufficient  is  vested  in  the 
ci^y  plaintiff.  Until  the  city  has  exercised 
all  its  powers  in  endeavoring  to  enforce  its 
ordinances,  surely  it  has  no  right  to  complain. 
If  the  court  has  jurisdiction  to  aid  by  in- 
junction in  enforcing  this  ordinance,  the 
same  relief  may  be  sought  in  enforcing  the 
ordinances  relating  to  the .  keeping  open  of 
barber  shops  on  Sunday;  the  sale  of  quack 
medicines  on  the  streets;  the  sale  of  un- 
wholesome food  in  the  markets,  and  indeed 
everything  else  which  the  city  has  the  power 
to  reg;ula^.'* 

In  Skaneateles  v.  Hennessey,  62  Misc.  347, 
116  X.  Y.  S.  788,  it  was  held  that  where 
the  trustees  of  a  village,  though  empowered 
by  statute  "to  prevent  the  construction  or  re- 
building of  wooden  buildings,  or  the  use  of 
any  building  within  the  fire  limits  of  mate- 
rials liable  to  take  fire,"  had  failed  to  estab- 
lish any  fire  limits,  they  could  not  enjoin  the 
erection  in  the  village  of  a  wooden  building. 

In  Reynolds  v.  Harris,  11  Ohio  Dec.  fV^o 
print)  509,  27  Cine.  L.  Bui..  229,  wherein  it 
appeared  that  the  plaintiff  had  obtained  a 
permit  to  build  after  the  passage  of  an  ordi- 
nance establishing  a  fire  limit  but  prior  to 
its  publication,  it  was  held  that  the  erection 
of  the  building  would  not  be  restrained.  The 
court  said : '  "Now  the  question  is  whether 
the  city  can  obtain  an  injunction  after  the 
plaintiff  had  gone  on  and  expended  $1,500 
in  order  to  get  his  building  up,  spent  that 
amount  of  money  to  get  his  building  almost 
completed.  Can  he  be  enjoined  from  com- 
pleting it?  In  other  words,  can  this  court 
now,  by  its  injunctive  process,  interfere  with 
his  right  of  property,  the  right  to  enjoy  the 
property  he  lawfully  erected?  The  claim 
that  this  court  could  do  so,  springs,  as  far  as 
I  am  advised,  from  sec.  10  of  this  statute: 
'All  buildings  hereafter  erected  within  the 
fire  limits  of  said  city  shall  be  enclosed  wi^ 
w^alls  constructed  of  brick,  stone  or  other 
hard  incombustible  substances,  and  the  foun- 
dations shall  rest  upon  solid  ground,  concrete, 
or  other  solid  and  sufficient  structure.'  That 
is  the  kind  of  building  required.    Here  is  the 
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remedy;  sec.  7:     That  any  person,  firm  or 
corporation,  either  aa  owner,  contractor  or 
architect,   or    any   ag^nt,    truetae,    director, 
officer  or   employee  of   any   person,  firm,  or 
corporation,    who    Tiolates '  or   authorizes   a 
violation  6f  any  provision  of  this  act,  shall  he 
{guilty  of  a  misdemeanor,  and  be  siibject  to  a 
iine  not  exceeding  the  sum  of  one  thousand 
dollars,   or   an   imprisonment   not  exceeding 
three  months,  or  both  in  the  discretion  of  the 
court  or  judge  impcusing  the  same.'    Now,  Mr. 
Reynolds,    the    plaintiff    had    done    nothing 
down  to  the  twenty-eighth  in  violation  of  this 
act  or  any  other  act.    The  city  has  no  right 
to  interfere  with  what  has  been  legally  done. 
If  this  statute  provides  othertv-ise  it  is  un- 
constitutional.    Private  property  cannot  be 
violated  under  the  terms  of  the  constitution. 
The   legislature  has  no  more  power  than   I 
have  to  deprive  a  person  of  his  property  with- 
out due  procesb  of  law.    It  is  inhibited  from 
doing  so  both  by  the  federal  and  state  con- 
stitutions.   The  doctrihe  is  settled,  that  a  per- 
son may  construct  a  wooden  building,  and  no 
injunction    will   He   for   dMng   so,   althoi!^gh 
such  erection  is  prohibited  by  ordinance,  un- 
Tess  the  erection  is  shdwn  to  be  a  nuisahce 
per  se.    The  i^emedy  the  courts  say  must  be 
found'  in  the  penalty  imposed  in  the  statute. 
.     .     .    Equity  never  lends  its  aid  to  enfdrce 
a  forfeiture.    I  think  this  court  Has  no  right 
to  interfere  with  what  has  been  lawfully  ^otte 
by  the  plaintiff.    It  c»nnot  interfere  with  his 
building.     There  is  but  one  other  question 
that   suggests   itself.     The   plaintiff '  having 
proce^ed  thus  far  by  authority  of  law  to 
construct  the  building,  and  nearly  completed 
it,  and  made  this  Urge  expenditure  of  money, 
it  seems  to  me  that  a  court  of  equity  6Ught 
not    to    restrain    him    from    completing    it. 
There  is  nothing  in  this  Uw  against  a  man 
completing  a'  building  that  is  lawfully  nearly 
completed.     The-  provision  is,  'AH  buildings 
hereafter  erected  wHhIff  fire  limits.*    'Here- 
after' relates  to  the  time  after  the  twlenty*^ 
eighth  of  February  when  the  ordinance  became 
operative.    This  building  was  liot  erected  after 
the  ordinance  took  effect,  and  therefore  does 
not  fall  within  the  operations  of  this  statute, 
which  were  set  in  operation  by  the  ordinance. 
It  is  true  that  in  the  next  to  the  last  section 
of  the  statute  it  is  Said  that'  a  court  of  equity 
may,  on  the  application  of  the  inspector,  in 
a  suit  brought  In  the  name  of  the  city,  issue 
an  injunction  to  enforce  the  provisiona  of  -the 
statute,  but  in  the  case  at  bar  the  building 
was  not  erected  or  altered  in  violation  of  the 
provisions  of  this  act,  because  it  was  erected 
before  the  ordinance  of  February  Idth  went 
into  effect.     The  conclusion  reached  is  that . 
the  city  is  not  entitled  to  an  injunction,  and 
its  application  for  that  relief  is  denied." 

In  Monticello  v.  Batea,  103  Ky.  38,  173  S. 
W.   159,  the  court  said:     ''While  it  is  the 


general  rule  that  when  there  ip  an  ordinance 
prohibiting  the  erection  of  buildings  made  of 
wood  or  other  inflammable  material  within 
the  limits  of  a  designated  fire  district,  which 
also  provides  a  remedy  for  its  violation  by 
prosecution  and  the  infliction  of  a  penalty, 
a  court  of  equity  will  .not  grant  an  injunction 
restraining  the  erection  of  such  building^  but 
this  rule  from  its  very  nature  is  based  upon 
the  idea  that  the  penalty  provided  therein 
furnishes  a  full,  complete,  and  adequate  reme-  ^ 
dy,   and   for   that   reason,    and   that   reason 
only,  the  chancellor  will  not  resort  to  the 
writ  of  in jttttctlcm.     But  im  3tkia  «ase  is  any 
adequate  or  complete  remedy  provided?    The 
ordinance  prescribing  the  limits  of  the  fire 
district  provides  nopeiialty  by  fine  or  impris- 
onment for  its  violation.     But  it  is  argued 
that  the  ordinance  prohibiting  the  erection 
of   buildings   within   the   city   without    first 
procuring  a  pexmit.do^  provid^  ,a  penalty 
for   its   violation,   and   that   if   the   appellee 
erected  within  the  city  and  within  the  fire 
district  sueb.a  'buiMlngae'/l^as-nat.oaBteA- 
plated  by  the  permit  issued  tohlu,  Ike  was 
guilty  of  erecting  the  same  without  &  permit, 
and  could  therefore  be  punished  under  the 
ordinance  of  1904.   Assuming  this  position  to 
be  correct,  and  that  appellee  might  be  pun- 
ished by  the  police  court  fqr  the  violation  of 
that  ordinance^  the  question  still  remains,  is 
that    an    adequate    and    complete    remedy? 
That  ordinilnce  only  provides  for  the  infliction 
of  a  fine  of  not  exceeding  one  hundred  dollars^ 
and  if  he  was  punished  under  it,  even  to' the 
fiili  extent,  he;  havfng  b^en  gu.Htyof  but  one 
offense,  could  only  be  punished  bnce.     Ordi- 
nances creating  fire  districts  in  municipalities 
are  upheld  as  being  wUhin  the  general  police 
power;  they  are  dei^igned  to.pceyent  ttte  erec- 
tion  of  faflanmable  buildijigs  in  congested 
liistricts  so  as  to  lessen  the  danger  from  fire 
and  conflagration  to  t#ie  adjoining  and  nearby 
ptbjierty?     To^siAjeet  theapp^lee  in.  tills 
case    to   a    petty    fine   for    his   violatien    of 
this  ordinance  would  in  no  sense  relieve  the 
other  residents  and  property  owners  within 
the  fire   district   from  the  menace   to  their 
property  which  this  building  furnishes;  that 
menace  would  still  remain,  and  therefore  nec- 
essarily it  foUowa  that  the  remedy  against 
him'  would   be    inadequate   and    incomplete. 
I#^  is  Conceded  that  the^^idlioe  conivt  has  no 
pcrwci^  to*  grant  an  lnjuhetii«n/tand  it  'is  ap- 
parent that  it  would  have  had  no  -po^irer  to 
direct  or  enforce  the  removal  of  this  house 
from  the  fire  district,  as  the  house,  after  its 
erection,  became  a  part  of  the  real   estate, 
and  therefore  it  could  have  furnished  no  ade- 
quate remedy  either  by  the  exercise  of  its 
penal  or  civil  processes." 

But  where  the  violation  of  an  ordinance 
establishing  fire  limits  constitutes  a  nuisance, 
an  injuiiction  will  be  granted.    Kew  Orleans 
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V.  Lamb(»rt,  14  La.  Ann.  247;  Houltdto  v. 
Titcomb,  102  Me.  272,  66  Atl.  733,  120  Am. 
St.  Rep.  492,  10  L.R,A.(N.S.)  680;  Bkxter 
V.  Seattle,  3  Wash.  352,  28  Pac.  537.  And  B^e 
Rochester  V,  Walters,  27  Ind.  App.  194;  66 
N.  E.  llOI;  St.  Johns  v.  McParland,  38 
Mich.  T2,  20  Am.  Rep.  671  j  Rice  v.  Jefferson; 
50  Mo.  App.   464. 
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Alabiinra  Snprema^  iCburt — January  11,*  1916i. 
'    ±Oi  Ata\  16;  &7  So.  097. 


Hoaiolte  —  Wliat  CaBstitvtea  '^lorfaMI 

Uader.  Code  .1907,  .§  7084, .  providing,  that 
£Vfry  homicide  perpetrated  by  brix^g  in  wait 
Js  *'murder  in  tiie  first , degree,  an  instruc- 
tion in  a  prosecution  fot  murder^  that  tf  the 
defendants  lay  in  wait*  for  the  deceased,  and 
killed  him'  with  a  g\\n  while^  lyi"^  in  wait, 
they  were^  guilty  of  murder  in  the  first  degree, 
is  proper ;  *Uyiiig>  in '  wait'^  moaning  being,  in 
anibutfa.  for  tJiie  -  purpo^  ^  murdering  an- 
atber.     ■  .  .  .  .* 

.  JSee  npte  at  en4  of  this  ci^e.] 

I^atr«oilo;aa  —  ,Il«f^aal.  af.Ins^rnotioiL 
,^CHveii  In  Snbst^iibe. 

Where  a  requested  instruction  that  the  jury 
might  d^isr^ard  testimony  of  a  witness  {f  th'ef 
foUntt  ^firbtn  'tHfe  "evidence  that  he  had  madi^ 
c6ntrkdicto]h^' fltatem^Wta  a»  to- material' faetf 
in  the  eaBe'is  refused^  but  oUicra  rabatantiab 
)y  embodying  it  are  givea,  any  error  ia  tlie 

fefuaal  ia  n»t  prejudicial i.  .^ 

C^iidmot  #f  Jwdga  ^  lUbi&ke  ta 


Where  ithe. judge,  following  a  question  U> 
a  witness,  stated .  tl^at  it  loolced  nke  a  inan 
who.  had  been  justice  of  ^the  jp'eace  ought  i6 
have  sense  enough ,  to  answer  the  queatibns 
ksked,  the  statement  being  a  reprimand  avl- 
dr^«s^  solely  to  the  witnesa  and  not  to  the 
jui^,  and  hwrlbg  no  bearing  upon.)  hia:  oredir 
bOiibyy.ie  within  the  court'a  proper •  iiiactioi]]^ 

'WHneaaaa-  -^  -  Itrnp^mehmmnt  -^  Staaaar 
.B«Apl&fia..Jtapiart>  af   Vavloiia    TeatI* 


.In  a  protecution  for  murder,  where,  after 
croBS-examination  of  the  defendants,  the 
prosecution  offered  in  fevidence,  for  purposes 
of  impcAcbment,  a  stenographic  report  of 
their  previotis  incoii^istent  testimony  befoipe 
the  coroner**  jury,  it  being  shown*  by  the 
stenographer  that  he  had  taken  down  only 
part  of  the.tefttinAoay)  but  that,  what  he  had 
taken  down,  was  correctly  reproduced,  and 
\ih^re  the  .defendants,  objected  to  the  admis' 
sion  of  the  report  because  it  did  not  contain 


all  the  testimony;  those  parts  of  the  report 
whieh  tended  to'  contradict  defendaata'  tes- 
timony at  the  trial  are  admissible. 


.  In  a '  proaeeutionr  for  murder,,  where  .defend- 
ants objected  generality,  to  Uie  admission  in 
evidence,  to  ix^peach  tl^eir  testimony  on  crai»fi- 
examination,  of  a  stenographer's  transcript  of 
portions  of  their '  testimony  before  the  cor- 
oner's jury,  and  partB>  at  least,  of  such  tran- 
script were  admissible,  the  whole  is  admtfrsi- 
ble,  since  th«  duty  to  separate  by  specific 
objection  the  inadmissible  froai  the  adraia- 
sible  parts. rests,  upon  the  deiapdanta  alone, 
not'  upon  -the  .court. 


Appeal     from.    Circuit     Courts     Cull 
county : .   Alatoh,  Judge. 


•  Criminal  action.  Clyde  Patterson  et  ai, 
convicted  of  murder  and  appeaL  The  facta 
are  stated  in  the  opinion.    Affuuied. 

,  F.  E.  8t.  John  and  Call<ikan  d  Harris  far 
appellant.  .     . 

H.  0.  Brickell  and  Jl.  H.  Bea(^  lor  appeU< 


117].  McGrjgj«AN,  J.-r-The  apjpellanta  were 
adjudged  guilty  of  the  murder  of  Robert 
Mmer>  and  are  sentenced  to  imprisonment 
during  their  UveB«  .  Rober.t  Miller  and  Rube 
Carter  were  shot  to  death,  from  a  roadaide, 
wbile  <praveling  ina  wagon.  A  c)ear  case  of  as- 
sassination wasjnadeby  the  proof.  The  issue 
was  whether  appellaijits,  father  and  eon, 
were  among  the  guilty  agents.  There  was 
CYidence  which«  if, .credit^,  supported  the 
jury's  finding.  Able  counsel  appeared  in  their 
clefen/Be  below  ;aiid  appear  on  this  appeal^  pre- 
senting in  tulf,  brief. tl\e  grounds  upon  which 
insistencies  for  reversible  errors^  are  rested. 
In  the  order, of  tbeir  di^u^ion  by  appellajit*e 
<K>un^l .  in  b;rief  ,^  we.  wiU .  treat  iq  the  opinion 
the .  asaei^tad  /  errors, . 

^{D  At  th^. Instance  of  the  prosecution  the 
oourt.gaye  the  following  spesial  instruction 
to  the  jury:  '*\  charge  yoy,  gentlemen  of  the 
jury,  that.  ift.yoH  believe  from- the  evidence 
in  this.4rase,  b^yo>ffid  a  veafonable  doubt,  that 
the  •  defc^d^njts  ^weTQ  flying  in  wait  lor  the 
deeiQAscfdv  Robert  Millar*  and  killed  him  by 
flhopting  him  with  a  gun  while  lying  in  wait, 
then  they -would  be' guilty  of  murder  in  the 
first  degree." 

Thia  insinictjon.  was-  in  accord  with  the 
pertinent  language*  and  l^al  effect  of  the 
statute  (Code,  §.7084),  as  well  as  with 
Mttehell  vj  State,:  60  Ala.  28,  29. 

According  to  Bowier,  "lying  in  wait** 
means  "bemg  in  ambush  for  the  purpose 
of  mnrdering  another."  Such  is  the  sipnifi- 
canee  of  the  phrase,  as  employed  in  the  <|iiot- 
ed  inslnictiott. 

'    {i)  Appellants  complain  of  the  refusal  of 
the  court  to  give  the  jury -this- charge:     'TTie 


i91  Aid,  16. 
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court  charges-  the  jury  that.  i if  the  ..witness 
Mae  Miller  MrilHuUy  i^nd  inUaitipoallj  [18] 
swore  l&laely  that,  he  did  not  have  the  con-: 
v^raation  with  Dr.  Bair^t  as  testiHed  to  by 
Dr.  Baixd,  then  they  may  discard  all  the 
teatiiBony  of  Mac  Miller/' 

The  substance  of.  the.  just  quote4  request 
for  instruction  was  sufficiently  jcontained  in 
the  ioUowing  charges  given  at  the  defendant's 
instance:  "The  court  chsrges  th^  jury,  that 
if  they  find  from  the  evidence  that  Mac  Miller 
has  made  oont,radictory .  statements  .as  to 
material . facts  in.  this.<:ase  or  any  of  such 
facts,  the  jury  may  look, .to., these  contradic- 
tory statements  in  order  tp  determine  what 
credence  they,  will  give  to  the  testimpny  o| 
Mac  Miller.  ,  .    .   ; . 

"If  the  jury,  believe  from  the  evidence  that 
the  witness  Mac  Miller  swore  willfully  false- 
ly in  one  particular,  the  jury  are  autiiorjzed 
to  disregard  the  evidence  of  said  Mac  Miller, 

•     •••  1'.  ..•.  ,»• 

"If  the  witnjBss  Mac  Miller  has  been  im- 
pe«ched»  thjen  th^  jury  may  disregard  tl^c  en- 
tire testimony,  of  said  Mac  Miller,,  unless 
it  be  corroborated  by  other  testimpny  not  so 
impeached.    •.     .  .  • .  ^: 

So,  even ,  assuqiing  ( for ,  pccasign  .only )  that 
there  was  error  in  refusing; the., quoted  re- 
quest for  .in^^^uction,  it  was  without  prejudice 
to  the  appellants.. 

(3,  4)  On  t^e  .cross-examiufttion  of  defend- 
ants' witness  W.  H.  Waldrop,  following  a 
simple  question.propounded  to  him,  the  bill 
recites  this  matter:  '  "Thereupon  the  pre- 
siding judge  stated  to '  the  witness  in  the 
presence  of  the  jury,  and  while  the  witness 
was  on  the  stand,  thai;  it  looks  like  a  man 
who  had  been  &  justice' of  the  peace  ought  to 
have  senses  enough  or  iaieiligence  enough  to 
answer  the  -  questions  asked."- 

The  crvidcntpurpooe' was  to' reprimand  the 
with'ess'  for  a  failure  Xo  answer  the  *'ques^ 
tions  asked,''  and  to:  promote  the  orderly^ 
prompt  takhig  ofthetelBtimoiny  on  [19]  the 
trial.  The  statemtot  of  court  had  no  bearing 
or  effect  upon  tke.  credibility  of  the  witness 
or  upon  thecr^deikce  to  be  aeoorded  or.  that 
might  be  accorded  the*  testimony  the-  witness 
had  given  or  would  thereafter  givei  The 
statement  was  addressed  to  the  witness;  not 
to  the  jury;  atad- was  within  the  court's  fnnc« 
tion  to  control,  -  within  proper  limits,  the 
examlnatiom  of  witnesses..  There  ^tns  no 
error  in  the  utterance  of  the  ^ueted  renmrks 
to  the  witness.  Non«  of  the  eases  cited  ou 
brief  are  authority  for  a  contrary  conclusion. 
After  the  defendants  <  appellants)  bad 'been 
eross'^examined  b^  • -tiiie  pros^eution,  during 
which  examination  esic^  was  asked  questions 
touching  his  testimonj^  before  the  eoroner's 
jury,  the  prosecution  offeifed  in  evidence  th^ 
8tenographi<i  report  made  of  their  testimony 
on  that  occasion. '  *  tf  was 'shown-  by  the  testi- 
mony of  the  stenographer  who  made  the  re- 


port tJkiat  he  did  nqt  ti^ke  dp'wj^  pf  rts  of 
what  defendants  stated  before  t^e.,,cQroner*s 
j.ury,  being  directjsd  by  the  state's  ];ep|:esenta- 

tiveto  omit  certain   matters  which  he>  de* 

^       .         ■  • .       I       ,  III 

sc^ihe^.  Tl^e  stenographic  ;^^port\i:aa. shown 
to  be  a  correct  reproduction  of  what  it  pur<- 
ported  ifii  reprodu^.  The  bi)l  recites:  "The 
defendants  objected  to  the ,  introduction  o| 
s^d'  testimony  ^n  .the  ^oi^nd .  ithat  ^j^l  9I 
said  testimony  was  not  taken  dqwur^y' the 
stenographer  who  took  down  said  testimony 
before  the  coroner's  jury." 

This  was  the  only  olyection  mad^  to  tW  fid- 
mission  in  evidence  of  the  Stenographic  Re- 
port.   All  others  were  thereby  waived. 

(5)  ''It  is  manifest  that  at  lea;Bt  parts  of 
the  stenographic  report  were  relevant  and 
admissible  under  the  familiar  rule  for  im- 
peaching a  witness  by  showing  statements) 
previously  made,  contradictory  of  testimony 
he  has  given  on  the  hearing  or  investigation 
in  t)rogress.  {20]  Thos^  parts  of  the  Steno- 
graphic report  which  tended  to' contradict  thi» 
testimony  given  by  the  defendants  oh  the  trial 
were  admissible.  The  objection  was  addressed 
to  the  ^hole'  of  the  're(p<^rt  ofTmd.'  Tt  any 
part  of  it  was  admissible,  then  the  objectidn' 
was  diue  to  be  overruled.*  Hill  v.  State,  146 
Alai  M,'41  So.  621;  Longmire  T.  State,  130 
Ala;.  66,  30  So. '413.  There  w«s  no  ^uty  on 
the  c«tti't  to  separate  the  Jtdmtssible  parts  ^of 
the  re^rt  from  the  inadmissible;  '■  It  was- the 
obligation  of  the  objector  to  ik>int>out  inhis 
objection- the-  parts  that -were  inadmissible. 
In  support  of  the  contention  for  error  in  this 
particular,  appellants'  eovmsei:  cite  the  fol* 
lowing  decisions  delivered  here:  Tharp  v. 
States  15  Ala.  -TS^,  «756 ;  Hbrton  v.  Staler  53 
Ala.  488^  49^;  Magee  v.  Doe,  ^  iHia.i  Q9d; 
Gildersleefe  Vi''Caraway«'  10  Ala.  ^60;  44  Adm 
Dec/ 465.'  All  of  these  decisions  relate  >  to 
prevkiusly  given  testimony  of  a  witness  wbo 
had  since  died.  In  sUch  oas^  it  is  esiSentiail 
that,  the  entire  testimony  of  the  deoeased  wit* 
ness  shall  be  proffered  as  evide^nce.  The  pnr* 
pose  there  is  the  substitution  of  the.attainahle 
T-^the  reproduetiofr-^f or  thnt  which-' is  made 
unatt^ins^Ie  hy  the  death  of  the  witness.  Th^ 
rule  there ' applicable  has  no  application- to 
circumstances  her^  under  Review.  No 'error 
appearing,  the  judgmedt  must  he  affirtned.-  ^ 
•  Affirmed.- 

Anderson,  C.  J'.,  and  Say  re  and  de  Qraffen- 
ried,  JJ,,  concur.  v    .  '    *  1 
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Wlytt    Conatitntea ,  ^I.jimf;    la 

withiin    Statute    IteLatimc    to    Homi- 
cide. 

The  general  rule'  is  that  to  oon^ituta  lying 
in   wait  to  commit  murder  the  perpetrator 
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must   be   in    ambush,    or    cohcoiiled    for    the 
purpose  of  taking  his  Tictim  unawares. 

Alabama, — S^  the  reported  c^ase.  Compare 
Williams  v.  State,  130  Ala.  107,  30  So.  484. 

California. — See  People  v.  Miles,  65  Cal. 
207. 

/oM7a.— State  v.  Dooley,  89  la.  584,  57  N. 
W.  414;  State  v.  Tyler,  122  la.  126,  97  N.' 
W.  983.  See  also  S(tate  v.  Cross,  68  la.  180, 
26  N.  W.  62. 

Kentucky. — See  Turner  v.  Com.  89  Ky.  78, 
1  S.  W.  475. 

Missouri. — State  v.  Kilgore,  70  Mo.  546. 

Sorth  Carolina. — State  v.  Rose,  129  N.  C. 
575,  40  S.  E.  83,  Compare  State  v.  Walker, 
86  S.  K.  1055. 

Oregon.— See  SUte  v.  Olds,  19  Ore.  397,  24 
Pac.  394, 

Tenn^see. — Barnard^  v.  State,  88  .Tenn. 
183,.  12  S.  \V.  431. 

Teaas, — See  Monmouth  y.  State,  54  Tex. 
Crira.  407,  114  K.  W.  114. 

Vir^tnta. — See  Burgeaa  v.  Com.  2  Va.  Caa. 
488. 

Weft  Fir^nfa.--8taie  ¥.  Abbott,  8  W.  Va. 
741. 

It  18  not  enough  to  constitute  homici.de  by 
*'Iying  in  wait''  that  the  crime  is  committed 
from  coneealmentw  The  ooAcealment  must  be 
for  the  purpose  of  the  homicide.  People,  t. 
Milea,  55  Cal.  <207,  wherein  the  courJt  aaid 
that  '^oimcealed"  is  not  Bynonymoua  with' **ly- 
i«^  in  wait"  and  added:  ''II  the  defendant 
concealed  himself  for  the  purpose,  of  ahooting 
the  deceased,  uhiawares,  then  he  was  lying  in 
wait." 

It  is  not,  howevier,  neeesaary.ihAt  theooiH 
ceafanent  should  be  with  a  deliberate  atid 
prem^itltted  design  to  take  life.  Malioeaiid 
preamditation  are  inferred  in  Ikw  from  lying 
in  wait.  Riley  v.  State,  0  Humph.  ^Tenn.) 
<H6;  Bute  r.  Abbott,  8  W.  Va.  741.  How* 
ever,:in  Burgeeit  ¥»  Com.  2  Va.  Gaa.  488,  the 
eonrt'  aaid :  *'We  take  the  expressibn  'lying 
in  wait,'  not' merely ,  to  mean  his  concealing 
himaelf  in  the  pajth  of  his  intended  victim, 
for  the  purpose  of  killing  him,  but  the.de* 
liberately,  and  ppeaeditatedly  seeking  an 
occaaion  to  effect  the  deadly  purpose."  Gom^ 
pate  Conk  ▼»  Jonea,  1  Let^h   (Va.)  6M.   . 

A  recumbent  position  is  not  esseMtial'  to 
'HySng?  in  w«ii.  StAte  ▼.  T^ler,  122  lA.  125, 
97  N.  W.  983,  wherein  the  court  sAid  that 
lying  in  wait  does  not  necessarily  refer  to  the 
attitude  of  the  body,  but  rather  to  its  loca- 
tion, and  the  purpose 'of  taking  the  person 
attacked  unawares,  and  continued:  .''It  is  the 
mental  pbise  of  the  wfid  beast'  in '  i^uest  of 
prey,  and*  necessarily  implies  malice,  premedi- 
tation, deTlbcration,  and  the  wilful  *  intent. 
If  the  accused^  anipK'd, with  Ik  club,  was  hid- 
ing in  the  darkness  with  the  purpose  of  as- 
saulting Failor  when  unawibre  of.  danger,  he 


was,  tho\i^h  standing,  technically  'lying  ia 
wait.*  "  Sec  also  Monmouth  t.  State,  54  Tex. 
Crim.  407,  114  8.  W.  114,  wherein  it  appeared 
that  the  homicide  was  committed  by  a  per»on 
standing  behind  a.  stump  about  six  feet  high 
and  the  court  said:  "The  facts  show  a  cold 
deliberate  assiidsination  by  lying  in  wait.** 

Concealment  is  of  course  essential.  State 
r.  Cross,  68  la.  180,  26  N.  W.  62;  SUt«  v. 
Abbott,  8  W.  Va.  741.  "Three  things  mu*t 
concur  to  wit,  waiting,  watching,  and  secrecy." 
Riley  T.  State,  9  Humph.  (Tenn.)  646.  --Ly- 
ing in  wait'  means  hiding  in  ambush  or  eon- 
cealment."  State  v.  Tyler,  122  la.  125.  97 
N.  W.  983.  "  'Lying  in  wait,'  according  to 
Bouvier,  is  'being  in  ambush  for  the  purpose 
of  murdering  another.'  It  implies  a  hiding 
or  secreting  of  one's  self.  It  could  hardly  be 
claimed  that  a  person  walking  on  a  public 
street  in  broad  daylight  in  a  populous  town 
was  lying  in  wait.  I  do  not  think,  howerer. 
that  the  statute  requires  proof  that  the  slayer 
in  sttch  case  waa  Secreted;  but  it  requires 
proof  of  some  fact,  aside  from  the  killing, 
showing  that  it  was  done  in  pursuance  of  a 
preriotia  design."  State  .▼.  Olds,  19  Ore.  397, 
24  Pac.  394.  In  some  cases,  however,  the 
term  has  been'  given  a  somewhat  wider  scope 
as  including  various  instances  of  homicide 
under  cover  of  darfctaess.  See  State  v.  Walker 
(N.  C.)  86  S.  K.  1055  and  other  cases  set  ont 
infra  in  the  subdivision  Application  of  Rule, 

I 
I  . 

Application  of  Rul^, 

In  Banmnda  V.  StaAe,  88  Tenn.  183,  12  S. 
W..  431,  tlie  eonrt  -reviewing  the  facta  said: 
"Sutton  owned  and  opmrated  ».Ikeiued  distil* 
lefry  bn  the  north  aide  of  Clinch  Bivcr,  m  Haa- 
eock  county,  and  Hesoded  three  aad  a  half  miks 
away,  on  the  same  aide  of  the  river.  It  was 
hia  known  custom  to  apend  Suaday  mt  home 
with  his  family,  going  to  his  distiUery  Mon- 
day moraittg  and  returnipg  to  hIa  hoow 
Satiu^y  cnreniag.  .  Late  in  the  afternoon  ef 
Saturday,  JsAliary  12, 1889,  while  on  his  way 
home  by  his  usual  route,  and  when  one  mile 
and  a  h4ll  froai  hia  diatiBery,  near  a  ^mall 
ravine  and  in  a  narrow  vi^llcy  between  two 
hills,  he  was  shot  from  hie  horae  and  in- 
stantly killed.  .  .  .  Were  the  defendaatt 
lying  ID  wait  T  Waa  the  firat  ahot  fired  from 
behind  the  log,  as  contended  for  the  state,  or 
from  .the  niosi^  bank  aertiaa  the  road,  thirty 
to  forty  feet'  froitt  end  o£  log^  aa  coAtended 
by  the  defendants t  This  is  a  vital  queatioa 
and  about  it.  there  is  much  diapute.  .  .  . 
There  were  four  fresh  aigaa  of  m«  behind 
the  log,  and  what  9«eaMd  to  be  a  reat  under 
it,  is  poeiitive^*  and  eidrcumatantiaJly  sworv 
by  several  reputajbtk  wiitBesaea;  and  disputed 
by  none.  .  Jheife  isigna.  and  this  suppoaed  rest 
are  accounted  for,  in  this  reoord*  solely  and 
aUme  upon  the  theory  that  four  of  the  de- 
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fendants  were  behind  the  log  and  made  them.       tftlking    with    her    a 
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.  .  .  We  believe  they  were  watching  for 
Sutton'a  {vppi^<¥MlS  kteaetUng  hi&.  pathway  for 
the  purpose  of  taking  his  life.'^  In  State  v. 
Abbott,  8  W.  Va.  741,  in  reversing  the  verdict 
of  the  jury  and  granting  a  new  trial  to  the 
defendant  the  court  stated  the  evidence  as 
follows:.  "Tl(at.  Grikafi  (the  deceased)  was 
killed  by  the  defendant  by  shooting  at  the 
time  alleged  in  the  indictment,  the  evidence 
as  certified  seems  te  estttUi^h;  'but  whether 
the  evidence  tends  to  pr«pve  thlit  the  killitig 
was  murder  by  lying  in  wait  is  another  ques- 
tion. The  only  evidence  in  the  cause  bearing 
upon  the  question  as  to  whether  .the  killing 
was  murder  by  l^^ing  in  W9,it  is  .  .  .  that 
on  the  nhoming  Graj»8  was  shot,  the. defendant 
and  one  Anderson  Jarrett  were  out  on  the 
^'Highland  Field,"  on  the  left  hand  side  of 
the  road  gftiag  up  Baint  CreeKy  witl%  tbe^ 
guns,  looking  for  Southern  strfdiera  who  they 
had  heard  w^ere  coming  in ;  while  there  they 
saw  Graiis  and  his  three  sons  riding  towards 
Grass'  house;  that  defendant  told  said  Ander- 
son Jarrett  to  shoot  Grass,  which  Jartett  de- 
clined to  do;  th«t  the  defendant  then  stepped 
behind  a  hickory  tree  and  shot  Grass,  who  had 
then  gotten  a-sh^rt  distance  by  the  defendant 
and  said  Jarrett;  that  Grfiss  being  shot, 
jumped  from  the  w&gon  and  .said  be  was 
killed,  and  got  on  one  of  the  horses  and  rpde 
off;  that  the  defendant  and  Jarrett  were  about 
seventy-five  yards  from  said  Gvass  when  the 
shot  was  fired,  that  it  wi^s  two  or  three 
minutes  from  the  time  defendant  and  said 
Anderson  Jarrett  'first  saw  Grass  coming,  to 
the  timie  the  shot  wis  fired.'  **  Quoting  Bou- 
vier  that/iying  in  wait  is  'being  in  ambush 
for  the  purpose  of  murdering  another' "  the 
court  said  further:  "The  evidence  which  I 
have  stated  did  not  prove,  or  sufficiently  tend 
to  prore,  that  t^  killing  amounted  to  mur- 
der by  *lylng  in  wait.'  It  does  not  appear, 
nor  does  the  evidcmoe  tend  to  pr0ve,,that  the 
defendant  was  'lying  in  wait'  ifx  the  deceased, 
Graa«,  f6t  any  piirpose  whatever,  «a  the  oc- 
casion of  the  shooting.^-' 

In  some  cases  the  scope  of  the  tijrm  "lying 
in  wait*'  has  been  applied  to  facts  other  than 
a  concealment  in  ambush.  Thue- in  Williams 
V.  SUte,  130  Ala.  107,  30  So.  484,  it  appeared 
that  *^e  deferida&it  aiid  Uub  wil<  f«u8pired 
together  to'  kiil  Nieiiolson,  that  the  wife's 
part  in  this  conspiracy  was  to  lure  him  to 
their  bouee,  thfit  to  this  end  she  wrote  him 
one,  Iflrobably  .twHj  notes  requesting  him  to 
come  thene,  thai  in  response  to  these  notes 
he  weAtr  there,  that  defendant  loaded  his  gun 
and  remliined-at  home  for  the  purpose  of  kill- 
ing the  deceased  when  he  should  come,  ,. 
that  Nicholson  ^ame  up  to  where,  defendant 
and  his  wife  were  sitting  in  the  door  of  their 
bou3e,  spoke  tp  t^em,  asked  what  ,Mrs.  Wil- 
liams wanted   to  see  him  about,  and,   after 


few  minntea  on  that 
matter,  left  them  and  (Started  to  leave  the 
premises,"  and  that  defendant  then  **8hot 
him,  when  fifty  Or  sixty  feet  away,  in  the 
back."  The  court  said  that  "the  jury  could 
not  well  escape  from  finding  as  they  did,  that 
this  homicide  was  perpetrated  by  lying  ih 
wait."  And  in  State  v.  Walker  (N;  C.)  «6 
S.  E.  1055,  wlierein  it  was  objected  ''that 
there  was  no  evidence  of  lying  in  wait,"  the 
cMurt  siiid :  "The  precedents  show  that  while 
being  in  ambush  would  be  lying  in  wait  it 
is  not  necessary  that  a  person  diould  be 
concealed.  The  testimony  here  is  that  the 
prisoners  were  wulting  and  watching  for  the 
deceased,  or  rather  for  some  one  whom  they 
took  the  deceased  to  be,  and  that  it  was  after 
six  o'clock  on  January  20,  so  dark  that  the 
witness  Rives  testified  that  while  he  could 
see  the  forms  of  the  men  he  could  not  see 
them  well  enough  to  recognize  them,  and  the 
witness  Plnnkett  says  that  though  he  passed 
irithin  eight  or  ten  feet  of  them  he  could 
riot  distinctly  recognize  them.-  Waiting  on 
the  side  of  the  road  in  the  dilBk,  when  it  is 
too  dark  to  be  recognized,  for  II  man  to  shoot 
and  rob  is  a  sufficient '^lyrng  in  wait'  tvi thin 
the  meaning  of  the  charge- of  the  court."  Like- 
wise in  State  v.  Dooley,  80  la.  584,  57  N.  W. 
414,  where  it  aj^eared  that  the  decea»ed,  a 
"little  girl  came  running  in  from  the  barn« 
and  as  she  came  through  the  door"  the  defeikd- 
ant  ''struck  her  on  the  head  with  the  padlock, 
and  knocked  her  down;'  then  shot  her  in  the 
forehead,"  the  court  said- th«t  **the  jury  miy 
have  found,  from  the  eircumsances  oonnected 
with  the  killing  of  the  mother,  the  fact  that 
the  child  was  at'  the  barn  when  her  mother 
\ras  killed,  the  evident  desire  of  the  defend*- 
lint  to  effeet  at'leaist  a  temporary  concealment 
of  the  erime,  and  the  further  fact  that  the 
child  was  killed  at  the  hoiise,  that  the  murder 
of  the  latter  wab  acoompllEdied'  by  nteanjs  of 
lying  in  wAit,  within  the  meaning  of  tl»e 
laV.**  Tn  Ritey  v.  Stfate,  9  Humph.  (Tenn.) 
646,  the  cohrt  said:  **Thi8  was  done  when 
all  was  quiet,  when  there  were  no  angry 
words  between  any  of  th^  parties,  when  the 
deceased  and  the  balance  of  the  eompany 
were  about  to  separate  for  the  night?  in  the 
darkness  and  unseen  by  anyone,  the  prisoner 
came  behind  the  d^eased,  ahd  >^ith  fl  pieced 
of  timber  four  or  five  fe*et  long,  and  as 
'large  as  a  stance  or  small  fiance  rail,  with  both 
hands;  he  stnick  the  deceased  a  blow  on  the 
top  of  ihe  head,  shivering  the  skull  and  caus- 
ing death.  Any  commentary  to  tehow  that  this 
is  a  (^ase  of  wilfiil,  deliberate,  malicious  and 
premeditated  killing,  wotild  bfe  wholly  super- 
fiuoiis.'  Such  clekr  and  unquestionable  evi- 
dence of'  a  deliberate  purpose  to  kill  rarely 
exists.  We  think,  ilso,  that  the  jury  might 
have  beeh  warranted  in  finding  that  there 
was  a  lyihg  fti'  wait." 
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In  accord  viiik  the .  ioregouKg  view  it  baa 
been  held  that  mur4er  coinmitted  by  shooting 
the  deceased  at  his. home  unc^er  coyer  of  .dark- 
ness is  committed  by.  "lying  in. wait.''  Peo-. 
pie  V.  Repke,  103  Mich.  459,  61.  N.,  W.  861; 
State  V.  Henderson,,  186  Mo.  473,  .85  S..  W. 
576.  See  also.  White  v.  State,  30  Tex.  Appw^ 
6^,  18  a  W.  463*/  Thus  \^  People  v.  Replse,. 
103  Mich..  459,  61  N.  W-  861,  wherein  it  ap-. 
peair^dithat.  "twelve  persons,,  among  wfiow 
waS'  reepcHident,  met  at  a  place  known  a« 
'Reinke's  mU,!  aboyt  fpur.  and  a  liali;  mile3 
from  Rogers  City,  jn  Presque  Isle  county; 
and  after  talking  over,  the  object  of  the  meet- 
ing; and  taking  an  .oath  to  .keep,  secret  wliat 
should .  take  place,  tliey  went,  together  t,o 
Rogers  City,  arriving  there  in  :thj3.  even ij^, 
and  shot  through  the,  window  .and,;  kjl^^^t^ 
Albert  Molitor,  while  he  was  engaged  },r^  .his 
business  in  the.  o;Qi^  ,c9nnected  .with  lii,8 
store/^  the  court  held  that  "it  was  a  ^wilful, 
delitterate  mttrder,  perpetrated  by  lying  in 
wait.''  >  Likewise*  in. State, v.  Henderson,  ,18Ci 
Mo.  473,. 86  S.  W.  576,  the  factd  as  diseJose4. 
in  a  confession  of  the  defendant. were  as  fol- 
lows: ."Brown  testified,  defendant,  told  him 
that.Priee  fid  wards,  Bruz  Costilo.  and  defend- 
ant were. together  at  Price's  house,  and,  then 
went  together  toi  Joe  Buckner^s  with  the,  in- 
tention of  killing  him,  and  after,  they  had 
gone  a  Imndred  yards,  they  stopped  and  Price 
told  ctefendant  to  go  back  .to  the  house  and 
get  the  gnn,  which  he  did,,  and  then,  they 
walked  to  Buckner'a  house  and  they  separat- 
ed^ twe. 'going  to^ther^i  Edward^  and  define}- 
»nt,  and  Costilo.. by  himself,  Costi^  wenf 
hi  a  little.,  front  I  gi^te  that  led  tp  the  <  h<^use 
from  the  county  road»  and  the  other  twQ(  w^nt 
into' a.  big.  gate  some  thirty  or, forty  yards 
east 'of  the  little  gate,  into,  a  road  between 
the  orchard  and  the  yard.  .  The, dog  barked 
at'them.  .:Bru;s.went  intpthe  house  and  Price 
and  defend4nt  got  into  th^,  y^rd, and  ;t^^ 
dog  was-  stiiU  .xaisdng  a  racket  and  old  .man 
Buokner  came  fbo  ,the  door  .(the. south  doqr) 
to  I  see  what  was  the  matter  ,  and  h^,  the 
defanidan^,  shot  him.;  J^,  said  .he.  ficed  the 
shot,  that  Price:  wa^  standing  |it  ■  his  ^de, 
and  defendant  hesHa^jed  <aboi|t  doing  it,  ap4 
I^ioe.  nudged  4iim  and .  said,  !Shoo1^  shoot,' 
Had  then  he  shot."  The  cp.urt  qf^d:  /'If  the 
defendant,  kilted  the  deceased  in  ^he  ^ircum- 
atances  detailed  m  his  own  confusion* ,  itr  wa^i 
a  jmurder  perpetrated  by  lyiujg  in  w^it  and 
falls*  peouUarly  withija  the  class>  of  murders 
defined  by  .our  statute  as  murderj^;  in  the  first 
degree."  ^nd  i^  White  v.  filtate,  30  Tex,  App. 
652,  18. 8<  W.  462,  the  court  said:  "It  was 
an  assasaina,t ion,  committed, by  thp  perp.et^ra- 
tor,  who  was-lvM^  .in,.w|u^^  and  who  under 
the  epver  of  the,d;irkne$^  o|  night  shot  dowii 
his  unsuapectad  yietim  ,iipo|iJii^  pvvn  tlixesh- 
oldt  after  haying  purposelj  made  a  npise  on 
his  premises,  which  caused  him  tQ  con|ie  oi^t 
upon  his  gallery.' 
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8e««Otf  -*«•.  Clalaaa.lfoi  Coaua^oted  witk 
>  Caiwa  of  Acftioa- 

.In  a  suit  for  conversion,  .allied  counter- 
claims  ba^ed  on  contract)^  not  connected  with 
the  transaction  set  ^orth  in  the  complaint  and 
growing  out  of  the  indorsement  of  promissory 
notes  bv  the  bankrupt,  to  whose  estate  plain- 
tiff had  succeeded,  do  not  fall  within  the 
classes  ehumerated  by  G^deCir,  Froc  f  501, 
defining  counterclaims: 

Bankmpter  -^  Rlftlit  of  Sot-OIP* 

Bankruptcy  Act  July  1,  18il8,  c.  541,  §  68, 
30  Stat.  565  (1.  Fed.  St.  Ann.  696;  Fed.  St. 
Ann.  1912  Supp.  p.  805 >,. declaring  that  in 
all  cities  f^i  mutual  debts  or  credits  the  ac- 
cQi^nt  between  the  parties. shall  be  stated  and 
one  debt  set  .off  a.gainst  the  other,  tras  not 
intended  to  enlarge  the  doctrine  of  set-off. 
and  does  not  give  a  party  rights  which  he  did 
not  enjoy  under  previous  statutes  or  general 
equitable  principles. 

[See 'note  at  end  of  this  ease.] 

Sam^. 

Neither  under  Bankrupioy  Aet  §  88,  pro- 
viding for  the '  setoff*  of  mutual  dehta,  nor 
under  general  principles  of  equity,  can  a 
pmrty  aued*:for  eonyersio^  of  a  pleii^e  aet  off 
af  a  counterclaim  righta. based  on  contracts 
uncpnnected  with  the  .conversion  and  growing 
out  of  the  indorsement  of  notes  by  the  bank- 
rupt to  whose  estate  plaintiff  had  succeeded. 

[See  <iot6  at  end  of  this  case.] 

Same, . 

Bankruptcy  Act  July  1,  18&8,  c.  541,  ?  1, 
(11)  30  Stat.  544  (1  Fed.  St.  Ann.  52T;  Fed. 
St.  Aim.'  1912  Supp.  p.  484),  declaring  that 
the  term  ^*deW  Bhall  include  any^  debt,  de- 
mand, dr  4slaim  provable  in  bankrupt^,  does 
not  .inccffts^  ri^hta.  ot  countercljiim  against 
the  bankrupt's  estate. 

£8ee  B9t«  at.e&d  9^  this,  case.] 

Morri§  v.'WiMwr  Tru$t,  Co.  163  K.  Y.  App. 
Div.  05S,  neversAd. 

' '  Appeal  from  Apipeillate  .'Division  of  Supreme 
Court,  Ffrst' Judicial  Department. 

•  •■    •      :     .        .         .      •.     .    . 

Action  for  conversion.  -  RWjert  C.  Morrisa, 
as  trustee  in  bankruptcy  of  Mtate  of  Patrick 
J.  Keirah,  plaintiff,  and  Windsor  Tmat  OtMn- 
pany,  defendant.  Judgment  for  defendant  at 
Special  Term  of  Supreme  CMurt.  Jndgmcot 
by  Appellate  Division  of  Bupreme  Court. 
Plaintiff  appeals.    RKyEB8Bl>. 

[281  The  Appellate  Division  certified  the 
following  questions: 


iffORRlS  V.  ^i^HDSOR  TfiUS^  CD: 


fiTS 


"1.  Is  each  of  the  counterclaims,  numbered 
1  to  13,  incluBive,  of  the  character  specified 
in  section  501  of  the  Code  of  Civil  Procedure  t 

"2.  Do  each  of  said  counterclaima,  ritirti- 
bered  i  to  13,  inclusive,  state' facis  sufficiient 
to  constitute  a  cause  of  actioh? 

/'3.  Is  each  of  said  counterclaims,  numbered 
1  to  liJ,  inclusive,  a  proper  offset  tb  the  cau^e 
of  actiop.  set  forth  ill  thie  complaint  under 
section  8ia  of  the  Bankruptcy  Act? 

'*4,  ilxe  the  facts  pleaded  in  said  counter- 
claims',' numbered  1  to  13,  includive,  propeily 
pleaided  as  qff set's  to  the  cause  of  action  iet 
forth  .in  the  complaint?" 

Henry  P,  Parmelee  and  G'Ufkrie  B.  Planie 
for  appellant.  .  '  •  ' 

Thom^is  F,  QiTroy,  Jr,, '  and  Thomas  A. 
Byrne  for  respondent. 

[29]  Cardozo,  J.— The  action  is  for  coli- 
version.  The  plainliif  sues  a  pledgee  for  the 
refusal  to  deliver  the  subject  of  the  pledge 
after  the  payment  of  the  debt  which  it'  was 
intended  to  secure.  The  counferclainis  are 
based  on  contracts  not  connected  with  the 
transaction's  set  forth  in  the  complaint.  They 
grow  out  of  the  indorsement  of  promissory 
notes  by  the  bankrupt  to  whose  estate  the 
plaintiff'  iia^  succeeded.  The  question  la 
whether  the '  defendant,  when  sued  for  the 
conveVsion  of  the  pledge,  may  counterclaim 
upon  the  notes. 

That  the  cotinterclaims  do  not  come  with- 
in the"  classes  enumerated  in  section  501  of 
the  Cdde  of  Civil  Procedure  does  not  seem  to 
be  doubtful,  '  (:6ritton  v.  Feri'm,  171  N.  Y. 
235,  63  N;  E.  964.).  The  question  remains 
whether  they  may  be  sustained  as  set-offs 
either  '  imder  section  68  of  the  Bankruptcy 
Act  (I'Fed.  St.'  Ann.  696 ;  Fed.  St.  Ann.  1912 
Supp.  p.  805),  or,  in  view  of  the  indorser's 
insolvency,  under  the  general  principles  of 
e<|uity. '  In  reality  this  is  a  siiigle  rather  than 


tion  20  Of  the  Bankruptcy  Act  of  1867, 
whi^  IS'  th^  same,  except  for  immaterial 
variances  of  phra^logy,  as  section  <(8  of  the 
Bankruptcy  Act  in*  force  to-^day.  'The  bank- 
rupt waA  ihdebtcd  oft  a  notesecui^d  by  mort- 
l^ge  And  klsO  oki  an  WCcoiint.  He  seni  some 
money  to'  his  creditotis,  A.  T.  Stewart  &  Co., 
'with'lrigtrttctions  to  apply  it  on  the  no4s,  but 
tlie  Instruction's  wcr«  noit  fbllbwod.  When 
called  upon  by  the  tmstee  in'  bMikruptcy  to 
refund'  the  money,  the  holders  of  the  money 
attempted  to  'dffself  the  account.  They  in- 
voked 'the  provision  of  th6  Bankruptcy '  Act 
(14  Stat.  517,  section  20,  act  of  March.  2, 
1867,  now  section  68  ol  the  act  of  July  1, 
18^)  that  **iik  all  cases  of  mutiial  debts  or 
mutual  credits  between  the  parties,  the  ac- 
count between  them  shall  be  stlit^,  and  one 
debt  set  off  against  the  other,  and  the  bal- 
ance only  shall  be  allowed  or  paid."  The 
Supreme  Court'  held*  that  the  tetmb  '''mutual 
debts"  and  ''mutual  credits^'  were  used  as 
correlative;  that  what  is  a  debt  ina  one  side 
is  a  Credit  on  the  otlier;  that  Stcruart  A  Co. 
held  the  m^Miey  not  as  the  bankrupt's  debtors, 
but  OB  his  trustees;  and  hence,  that  there 
were  no  mutual  debts  within  the  meaning  of 
the 'Statute.  The  Indebtedness  was  all  on  one 
side  of  Hopkins  [the  bankrupt].  The  plain- 
tiffs [A.  T.  Stewart  &  Ool]  owed  him  nothing. 
'  They  held  his  money  in  trust  to  apply  it  as 
directed  by  him.  They  refused  td  make  the 
appli^tion  as  he  directed.  They  heM-  H, 
therefore,  subject  to  his  order.  Tliey' con- 
tinued so  to  h6ld  it  utatil  the  rights  of  the 
trustee  in  bankruptcy  attached."     (p.  309.) 

Th^  rule  laid  down  in  Libby  v.  Hopkins 
(Supra)'  has  been  followed  by  the  Supreme 
Court  !n  bankruptcy  proceedings  under  the 
•present  statute..  (Western  Tie,  etc.  Co.  »v. 
Brown,  196  U.  S.'  502,  609,  510,  26  S:  Ct.  339, 
49  U.  S.  (L.  ed.)  671.)  It  bas  [31]  been  fol- 
lowed by  the  same  court  where,  in  proceedings 
not  in  bankruptcy;'  the  right  to  set-off  was  as- 
a  two-fold  question,  for  the  Bankruptcy  Act    '  sorted' under  the  ^neral  principlcfs  df  equity. 


"was  not  intended  to  enlarge  the  doctrinef  of 
set-off,  .  . '  .  in  cases  where  the  princiiplfes 
of  legal  or  etjui table  set-off  did  not  preVious- 
"ly  authorize  it."  (Sawyer  v.  Hoag,  17  Wall. 
010,  622,  21  U.  8.  '(L.  ed.)  731;  Libby  v. 
Hopkins,  104  U.  S,  303,  26  U  S!  (L.  ed.) 
769;  Western  Tie,  etc.  Co.  v.  Brown,  196  U. 
S.  502;  609,  25  S.  Ct.  339,  49  V.  S.   (L.  fed.) 

*  »*'"<-  ■      * 

r  think  the  set-off  is  without  sanction, 
either  statutory  or  equitable.  A  "wrongdoer 
who  has  idisapplied  the  subject  of  a  tru^t  is 


(Hanover  Nat.  Bank  v.  Suddath,  163  Fed. 
'  1022, 182  C:  0.  A.  677,  216  U.  S.  122,  30' S.  Ct. 
63,^54  U.  Si  (L.  ed.)  120;  Cook  County  Kat. 
Bank  v.  U.  S.  107  U.  8.  446,  462,  2  8.  Ct. 
661,  27  U:  S.  (T..  ed.)  637.)  It  ha«  been  ap- 
pi^oved  and  applied  in  the'  decisions  of  "this 
court.  (People  ▼.  City  Bank,  96  N.  Y.  32; 
Straus  v:  Tradesmen's  Nat;  Bank,  122  N:  Y. 
'379,  25  N.  E.  S72.  See  also.  People  v.  Flynn, 
135  App.  Div.  276,  281.  120' N.  Y.  S.  611,  and 
Britton  v.  Ferrin,  171  N.  Y.  236,  245,  63  N:E. 
?>54v)     It  is  in  accord  with*  the  rule  of  setoff 


not   entitled,   either    under    the    Bankruptcy    '  in  bankruptcy  enforced  by  the  courts  of  Eng- 


[30]  Acft  or  undfer  the  rules  rff  equitable  set- 
off, to'  apply  a  credit  that  belongs  to  him'  in 
his  own  right  in  cancellation  of  his'  liability 
as  a  fidiictary.  A  leading  case  is  Libby  v. 
Hopkins,  104  U.  S.  303,  26  TT.  S. 
(L.   ed.)     769.     That    case    construed    sec- 


land.  (2  Halsbury,  The  Laws  of  England, 
Title  Bankruptcy  and  Insolvency,  pp.  211, 
212.) 

The  law  is  thus  settled  that  if  the  defend- 
ant held  the  pledge  in  trtist  fof  the  bankrupt, 
'it  <^ahn6t  off^act  a  debt  that  belcnigs  to  it  in 
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its  own  right.  I  ihiok  that»  within  the 
meaning  of  the  rule  which  forhids  the  set-off 
of  claiuiB  and  liabilities  \ik\d  in  inconsistent 
relations,  a  trust  existed  here.  Within  the 
meaning  of  that  rule  a  trust  may  exist, 
though  it  results  by  implication  of  law  from 
the  relation  between  the  parties.  This  court 
has  many  times  held  that  a  contract  of  pledge 
creates  a  fiduciary*  relation  between  the 
pledgor  and  the  pledgee.  (Xoplitz  v.  Bauer, 
161  N.  Y.  325,  332,  55  N.  E.  1059  j  Gillet  v. 
Bank  of  America,  1.60  X.  \%  549,  660;  Wheeler 
V.  Newbould,  16  N.  Y,  392,  398.)  In  so  hold- 
ing, its  decisions  have  been  in  harmony  with 
those  of  the  Supreme  Court  of  the  United 
States.  ( Hasten  v.  German- American  Bank, 
127  U.  S.  632,  536,  g  S.  Ct.  1297,  32  U.  S. 
(L.  ed.)  210;  Pauly.  v.  State  Loan,  etc.  Co. 
165  U.  S.  606,  618,  620,  17  S.  Ct.  465,  41  U.  S. 
{L.  ed.)  844.)  Thai  was  the  relation  between 
the  bankrupt  and  the  defendant  in  the  ease 
at  bar.  After  th9  debt  secured  by  the  pledge 
had  been  paid,  the  defendant  held  the  pledge 
without  beneficial  interest  or  power  of  dis- 
position. Tlie  one  duty  remain ii)g  was  to  pre- 
serve it  safely  and  return  it, to  the  pledgor. 
The  defendant  from  th&t  moment  held  the  col- 
lateral to  the  use  of  the  bankrupt,  just  as 
truly  as  A.  T.  Stewart  &  Co.  in  Libby  t. 
Hopkins  [32]  ( supra ) ,  or  the  bank  in  People 
V.  City  Bank  (supra),  held  in  trust  the 
money  forwarded  .to  them  for  application  to 
a  special  purpose.  To  permit  the  duty  that 
then  arose  to  be  avoided  by  the  purchase  and 
set-off  of  a  claim  in  the  ^duciary's  own  right 
is  at  war  with  the  fundamental  principle  that 
a  fiduciary  may  never  deal  for  his  own  profit 
with  the  subject-matter  of  his  trust.  (Brit- 
ton  V.  Ferrin,  supra.)  The  courts  have  wise- 
ly been  reluctant  to  give  .to  the  rules  of 
equitable  set-off  a  construction  that  would 
impair  the  obligation  of  that  salutary  princi- 
ple. 

"  .  Such  cases  as  l{ennequin  v.  Clews,  111  U.  S. 
676,  4  S.  Ct.  676,  28  U.  S.  (L.  ed.)  565,  and 
Crawford  v.  Burke,  195  U,  S,  176,  25  S.  Ct. 
9,  49  U.  S.  (L.  ed.)  147,, much  relied  on  by 
the  respondent,  have  little  l|pplicatio^  here. 
They  ^nstrued  a  provision  excluding  from 
the  benefit  Qf  the  act  debts  ereated  by  a 
bankrupt  "in  eonsequenoe  of  a  defalcation  as 
a  publio  officer,  or  as  executor,  adttiinistrator, 
^la^rdian,  ox  trustee,  or  while  acting  in  any 
other  fiduciary  capacity."  They  held  that 
"the  cases  enumerated,  'the  defalcation  of  a 
publio  officer,'  'executor,'  ^administrator,' 
'guardian,'  or  'trnstee,'  are  not  cases  of  im- 
plied, but  special  trusts,  and  the  'other 
fiduciary  capacity'  mentioned,  must  mean  the 
same  class  of  trusts.  The  act  speaks  of 
technical  trusts,  and  not  those  which  the  law 
implies  from  the  contract."  (Chapman  v. 
Forsyth,  2  How.  202.  208,  11  U.S.  (L.  ed.) 
236;   Henneqiiin  v.  Clews,,  supra*  111  .U.  S. 


679.)  Accordingly,  factors  and  stockbrokers 
who  misapplied  the  property  intrusted  to 
them  by  tlieir  principals,  were  held  to  be  en- 
titled to  a  discharge  from  the  liability  thn^ 
created.  There  was  no  suggestion,  however, 
that  a  factor  or  a  stockbroker  may  not  be  a 
trustee  within  the  meaning  of  the  rules  of 
equitable  set-off.  That  a  factor  is  a  trustee 
within  the  application  of  those  rules  has  in 
effect  been  held  by  this  court  in  Britton  v. 
Ferrin  (supra).  Indeed,  the  trust  that  was 
held  to  exclude  a.  set-off  in  Libby  v.  Hopkins. 
in,  Western  Tile,  etc.  CJo,  v.  Brown,  and  in 
Hanover  Nat.  Bank  [33]  v.  Suddath  ( supra  K 
was  not  a  technical  or  special  one.  It  wa« 
rather  one  implied  by  law  from  the  receipt  of 
property  or  money  subject  to  prescribed  con- 
ditions. (Kane  y.  Bloodgoo4,  7  Johns.  Ch. 
(N.  Y.)  90,  111,  112.)  It  had  certainly  no 
greater  element  of  trust  than  results  from  the 
acceptance  of  property  by  an  agent  or  factor. 
The  defendants  in  those  cases  may  not  bare 
been  trustees  in  such  a  sense  as  to  have  ex- 
cluded them,  in  the  event  of  their  becoming 
bankrupts,  from  the  privilc^  of  a  discharge. 
They  icere  trustees  within  the  meaning  of  the 
rules  of  set-off,  alike  in  bankruptcy  and  in 
equity.  i 

The  respondent  insists  that  section  1,  sub- 
division 11,  of  the  present  Bankrupted  Act  (1 
Fed.  St.  Ann.  527;  Fed.  St.  Ann.  1912  Supp. 
p.  464)  has  changed  the  law  of.  set-off  in  pro- 
viding that  "  Mebt'  shall  include  any  debt, 
demand  or  claim  provable  in  bankruptcy.*^ 
The  act  still  provide^  however,  that  set-off  is 
not  to  be  allowed  unless  the  debts  are  mutual, 
and  debts  are  not  mutual  unless  held  in  the 
same  right.  (Sawyer  v.  Hoag,  17  Wall.  610. 
622,  21  U.  S.  (L  ed.)  731;  Middleton  v.  Pol- 
lock, L.  R.  20  Eq.  (Eng.)  29;  Weston  v. 
Barker,  12  Johns.  (N.  Y.)  276,  7  Am.  Dec. 
319.) 

The  conclusion  to  which  I  am  thus  led 
make;^  it  unnecessary  to  consider  the  appel- 
lant's argument  that  a.  right  of  set-off, 
sanctioned  by  the  Bankruptcy  Act  or  by  gen- 
eral equitable  principles,  but  not  recognized 
by  section  501  of  the  Code  of  Civil  Procedure, 
must  be  enforced  through  a  separate  suit  in 
equity,  and  may  not  be  jpnade  the  subject  of 
a  .counterclaim  at  law.  I  assume  for  the 
purpose  of  this  appeal  that  the  law  is  to  the 
contrary.  ( Code  Civ.  Pro.  .section  507 ;  Coffin 
V.  McLean,  80  N.  Y.  560.  563;  Van  Zandt  v. 
Ilanpver  Nat.  Bank,  149  Fed.  127,  79  C.  C.  A. 
23;  Frank  v.  New  York  Mercantile  Nat 
Bank,  182  ^.  Y.  264,  268,  74  N.  E.  841,  108 
Am.  St.  Rep.  305.) 

The  order  should  be  reversed,  with  oo«ts. 
and  the  questions  certified  answered  in  the 
negative. 

Werner,  Hiscock,  Chase,  Collin,  |Iog«n  and 
Miller,  JJ,,  concur.    . 
Order  reversed.   . 


Set-Off  vader  Aa&erlcaa  Baakmpt^j 
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Mutual  Debts  and  Credits,  975. 

Claims  Not  Provable  against  Estate,  979. 

Purchase  or  Transfer  for  Purpose  of  iSet-Oif, 

980. 
Set-Off  of  New  Credit  after  {^reference,  981. 
Practice,   983. 


Mutuml  De^i»  and  Credits, 


By  section  68  of  the  Bankruptcy  Act  of 
1898  (80  Stat.  L.  565,  1  Fed.  St.  Ann.  p.  696, 
Fed.  St.  Ann.  1912  Supp.  p.  805),  it  is  pro- 
vided that  'In  all  eases  of  mutual  debts  or 
mutual  credits  between  the  estate  oi  a  bank- 
rupt and  a  creditor  the  account  sifall  be 
stated  and  one  debt  shall  be « set  ofT  ^against 
the  other,  and  the  balance  only  shall  be  al- 
lowed or  paid.''  Under  that  provision  when 
the  transaction  between  the  parties'  consti- 
tutes a  mutual  credit  or  a  mutiuil  debt,  the 
risk  of  84t-olf  exists  and  the  balance  only  is 
payable  in  the  bankruptcy  proceedings.  In 
re  Myers,  99  Fed.  691;  In  re  Little,  110  Fed. 
621,  6  Am.  Bankr.  Rep.  681 ;  In  re  Koyee  Dry 
(k>ods  Co.  133  Fed.  100,  13  Am.  Bankr.  Rep. 
258;  In  re  Philip  Semmer  Glass  C«.  135  Fed; 
77,  67  C.  0.  A.  551,  14  Am.  Bankr.  Rep.  26; 
Tomlinsoh  y.  Lexington  Bank,  145  Fed.  824, 
76  C.  C.  A.  400,  16  Am.  Bankr.  632 ;  VValthe* 
V.  Williams  MorcantUe  Co.  169  Fed.  270,  94 
C.  C.  A.  546,  22  Am.  Bankr.  Rep*  328;  In 
re  Harper,  175  Fed.  412,  23  Am.  Bankr.  Rep. 
918;  In  re  Bellevue  Pipe,  etc.  Co.  189  Fed. 
169;  In  re  Searles,  200  Fed.  893;  In  re 
Hollihs,  212  Fed.  317;  West  v.  Cowan,  189 
Ala.  138,  60  So.  816 ;  Marcus  Shipping  Assoc. 
T.  Barnes,  169  la.  377,  151  N.  W.  525;  Crom- 
well r.  Parsons,  219  Mass.  299,  106  N.  E. 
1020:  Wasey  V.  Whitcomb,  167  Mich.  58,  132 
N.  W.  572;  De  Long  v.  Mechanics,  etc.  Nat. 
Bank,  168  App.  Div.  526,  153  >(.  Y.  S.  1010; 
Mandel  v.  Koemer,  149  N.  Y.  S.  455;  Wagner 
V.  Burnham»  224  Pa.-  St.  586,  73  Atl.  990; 
Nashville  Trust  Co.  v.  Nashville  Fourth  Nat. 
Bank,  91  Tenn.  S36,  15  L.R.A.  710.  See  also 
In  re  Gerson,  105  Fedi  893;  In  re  Lebrecht, 
135  Fed.  878,  14  Am.  Bankr.  Rep.  445. 

Under  section  20  of  the  Bankruptcy  Act  of 
1867,  mutual  debts  and  mutual  credits  were 
likewise  permitted  to  be  set  off  one  against 
the  other.  Carr  v.  Hamilton,  129  U.  S.  252, 
9  8.  Ct.  295,  32  U.  Sw  (L.  ed.)  669;  Drake  v. 
Rollo,  3  Biss.  273,  4  Nat.  Bankr.  Reg.  689, 
18  Int.  Rev.  Rec.  159,  7  Fed.  Cas.  No.  4,066; 
In  re  Farnsworth,  5  Biss.  22.%  14  Nat.  Bankr. 
Reg.  148,  8  Fed.  Ca6«  No.  4,673;  Robinson  v. 
Wisconsin  Marine,  etc.  Ina.:  Co.  Bank,  9  Biss. 
117,  18  Nat.  Bankr.  Reg.  643,  20  Fed.  Cas. 
No.  11,969;  Catliu  v.  Foster,  1  Sawy.  37,  8 
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Nat  Bankr.  Reg.  540,  5  Fed.  Gaa  No.  2,519; 
£x  p.  Caylus,  1  Lowell  550,  5  Fed.  Cas;  No. 
2,534;  In  re  Petrie,  5  Ben.  110,  7  Nat.  Bankr. 
Reg.  332,  19  Fed.  Ca«.  No.  11,040;  £x  p. 
Howard  Nat.  Bank,  2  Lowell  487,  16  Nat. 
^Bankr.  Reg.  420,  12  Fed.  Cas.  No.  6,764; 
Harmanson  v.  Bain,  1  Hughes  291,  11  Fed. 
Cas,  No,  6,073;  Blair  v.  Alten,  3  Dill.  101,  3 
Fed,  Cas,  No.  1,483;  In  re  McVay,  13  Fed. 
443;  Warren  v.  Burnham,  82  Fed.  579;  Good- 
rich V.  Dobson,  43  Conn.  576,  30  Fed.  Cas. 
,No.  18,297;  Cosgrove  v.  Cosby,  $6  Ind,  51 L 
See  also  In  re  Ford^  18  Nat.  Bankr.  Reig»  426, 
9  Fed.  CaSt  No.  4,932;  McKenna  v.  Kirkwood, 
50  Mich.  544,  15  N.  W.  898;  Yarborough  v. 
Wood,  42  Tax.  91,  19  Am.  Rep.  44. 

•By  section  5  of  the  Bankruptcy  Act  ot 
1841,  it  was  provided  that  ''in  all  cases  iwhere 
there  are  mutual  debts  or  mutual  credits 
between  the  parties,  the  balance  only  shall  be 
deemed  the  true  debt  or  claim  between  tihemi 
and  the  residue  shall  be  deemed  adjusted  by 
the  set-oir.''  See  Ex  p.  Newhall,  2  Story  360^ 
18  Fed.  Cas.  No.  10>159;  Stow  v.  Yarwood,  20 
HI.  597. 

By  section  42  of  the  Bankruptcy  Act  of 
1800,  mutual  credits  and  mutual  debts  ^were 
set  off  one  against  the  other.  Ward  v.  Win- 
ship,  12  Mass.  481;  Murray  v.  Riggs,  15 
Johns.  (N.Y.)  571. 

However,  if  the  claims  -are  not  mutual 
credits  or  mutual  debts  they  cannot  be  set  off 
under  section  68  of  the  Bankruptcy  Act  of 
1808;  Western  Tie,  etc.  Co.  v.  Bro\imy  196  U. 
S.  502,  509,  510,  25  S.  Ct.  339,  49  U.  S.  (L. 
ed.)  571;  In  re  Fort  Wayne  Electric  Corp. 
95  Fed.  264,  2  Am.  Bankr.  Rep.  503;  In  re 
Bevins,  165  Fed.  434,  01  C.  C.  A.  302,  21  Am. 
Bankr.  Rep.  344;  Alvord  v.  Ryan,  212  Fed. 
83;'  In  re  Hallock,  226  Fed.  821;  Howard  v. 
Magacine,  etc.  Co.- 147  App.  Div.  335,  131  N. 
Y.  S.  916  ^  Harris  v.  Second  Nat.  Bank,  110 
Tenn.  239,  75  S.  W.  1053.  And  see  the  re- 
ported case.  To  the  same  effect  see  the  fol- 
lowing cases  decided  under  section  20  of  the 
Bankruptcy  Act  of  1867;  Grav  v.  Rollo,  18 
Wall.  629,"^  21  U.  S.  (L.  ed.)  927;  Libby  v. 
Hopkins,  104  U.  S.  303,  26  U.  S.  (L.  ed.) 
769;  In  re  Purcell,  18  Nat.  Bankr.  Reg.  447, 
20  Fed.  Cas.  No.  11,470;  Munger  v.  Albany 
City  Nat.  Bank,  86  N.  T.  580;  Stewart  Vv 
Hopkins,  30  Ohio  St.  502.  See  also  In  re 
Wheeler,  2  Lowell  252,  20  Fed.  Cas.  No.  17, 
488.  Section  68a  of  the  Bankruptcy  Act  of 
1898,  is  almost  a  literal  reproduction  of  sec- 
tion 20  of  the  Bankruptcy  Act  of  1867,  and 
in  construing  the  latter  act  the  Supreme 
Court  of  the  United  States  In  Libby  vl  Hop- 
kins, 104  U.  S.  303,  26  U.  S.  (L.  ed.)  709^ 
said:  "The  terms  ^credits'  and  'debts'  are 
used  as  correlative.  What  is  a  debt  on  one 
aide  is  a  credit  on  the  other,  so  that  tlie  term 
^credits'  can  have  no  broader  mehning  than 
the  term  'debts.'/'    In  Carr  v.  Hamilton,  129 
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tr.  S;  252,  9  8.  bt.  295,  32  U.  S.  (L:  ed.)' 
660,  it  was  said':  "Natuwil  justice  and  equity 
woilM'sefem  to 'dictate  that  the  demands  of 
piirties  mutually  indebted  should  be  set  oft 
agfidnst  each  bther,  and  that  the  balance  only 
against  each  other,  and  that  the'  balsttice 
only  should  be  confi^iderefd  as  du6;  But 
the  comhion  IttW,  for  simplicity  of'  pro^ 
cedure,  determined  otherwise,  and  hdd'  that 
each'  cldim  must  be  prosecuted  sepatately/ 
'The  natural  s^nse  iSf  ^mankind,'  says  Lord 
Mansf^elM,  '^'as  first  shbcked  at  thiis  in  th6 
cas6  of  bankrupts;  ftnd  it  wtfs'  |>rt>vitied  for 
by '4  Anil.  e.  ir^  §  11,  aiid  5  Geo.  II.  t.  30,  § 
28.'i' Gr^  v.'Farni^Fi  4  Burrow  (Eng.)  ^14, 
2220,  citeA^  in  ^  S<*fy*B  Eq.  Jur.  §  1433? 
^eett'v.  ffttrnTeri'  1  W.  Bl.  (Bng;)  661. .  In 
ptm^uaUce^  of  tbeiBc  old  statutes,  and  of  the 
dl^iat^s  df  id^ity,  the  principle  of  set'off 
between  mtttiAil -^ebts  and  cr^etita*  has  for 
n'^rly  "tti^o  ceilturies'  past  been  adapted  in 
thie  'English  bankrupt  laws,  and  has  alM^nys 
prevailed  ih  oor  own  whenever  we  liave  had 
^^cb  a  law  in  force  on  our  statute  book;  and 
it  mattered  not  whether  the  debt  was  due  at 
the  tiinc'Of  baiikriiptey  or  not.  See  Babing- 
ton  on  Setoff,  118;  Ex  p.  Prescot,  1  .AtttC 
('Eng.)'  230,  2314  Bacon's  Abridg.  tit;  Banki 
riipt  (K) ;  Aets^  Congress,  1800,  c.  19,  §  42^ 
2  Stat.  33;  1841,  c.  9,  §  5,5  Stuti  445;  1867v 
e.  176^  §  20,  14.  Stat.  526;  Bump  on  Bank- 
ruptcy,- lOih  ed«  91."  And  in  Cumberland 
Glaas-'Mfg.  eo..v;  De  Witt,  237  U.  S,  447,  35 
8.  Gt.  636,.fi9  U.  S.  (L:  ed.)  1042,  the  court 
sdid:  ''Secition  68a  of  the  Bankruptcy  Aet  6l 
1808  ^  provides  tint  'in  all  eases  of  mutual 
debts  or  /mututil  .er«dit8  between  the  estate 
of  n  banki^upt  and  a  creditor  the  account 
lihall  3)e-  stated'  and  one  debt  shall  bie  aet.  off 
againat  (the  cfther,*  and-  the  .bala^hde  only  shall 
b6  illowed  or  |)iald/ «.  The  object  of  th^  prb- 
vision  is'topermitv  as  its  terms  declare,*  th6 
statement -of  the  account 'between .  thb  bank- 
rupt 4nd'  the  creditor^  with  a  view  to  th^ 
application,  of  the  doctrine i  of  ■bet'off  between 
mutual  debts  and  credits.  Th6  provision  Is 
permissive  Irather  thah  mandatory,  and  do^s 
not  enlarge'  the  doctrine  of  set*off ,  and  oamiot 
be  invoked  ^in  ctises  where  the  general  prinoi- 
plea  of  set*o^  would- not' juiltify  it.  .  . 
In  re  Kyte,.a82  Pied.  166.  The  matter  is 
placed  within  the  control  of  the  bankruptcy 
courts  which  exercises  its  difccretion  in  these 
eases  upon  thd  general  prinfeiplee  of  equity. 
Hitchcock  V.  Rollo,  3  Biss.  276,  4  Nat.  Bankr. 
Reg.  690,  12  Fed.  Cas.  6,535.  The  section  was 
taken  almost  literally  from'  section  20  of  the 
act  of  18d7.. .  In  i^wyer  v.  Hoag,  17  Wall: 
610,  21  U.  S.  (L.  ed.)  731,  iu  considering  that 
section  of  the  act. of  1867,  this  court  said: 
'Thi8«eetion  was  not  intended  to  enlarge  the 
doctrine^  of  set^ofF,  ,bt  to  enable  a  party  to 
make  a  set-off  «n  oases*  where,  the  principles 
of  legal  Off  equitable  set-off'  did  not  previous- 


ly authorize  it.'  vVlIli^'^e  operation  of  this 
privilege  of  set-off  l\as  the  effect  to  pay  one 
credito'f' 'ittbre  tli'an  aAbtli6",  It'ifr'a  provision 
based  upon  the  generally'  recognized  right  of 
mutual  debtors,  wh^cl^  hi^s  been  enacted  as 
part  of  thfi  Bankr?;iptcy  Act,, and  when  relied 
u|iipn  should  be  .enforced,  by  t^e  court.  New 
York  County  Nat.  Bank  v.  Massey,  192  V.  S. 
138^24  S.  Ct.  199,  48.  U.  .S.  (L.  ed.)  380.  It 
hence  appears  that  the  object  of  this  section 
was  to  give  the  District  Court  the  right  to 
apply  the  established  principles  of  set-ofT  to 
mutual  credit^  ^wi^ai^  ksc'.aetlqn  -was  invoked 
for  that  purpose.  The  language  of  the  art 
iaiidifsate»'  the  .tteoMsii^  ei  action  by  the 
c<>uirt,'  for  thei-at^tote.  provides  .that  the  ac- 
count shall  be  stated'  and  the  one  debt  set 
off  against  ^the  other  and '  the ,  balance  only 
alk»wed  to  be  paid.  Thia  statute  reoogniaea 
the  nature  of  set-off,  as  leetabUahed  in  oom- 
mom.  law^  and  equitlLbIa  procedure." 

.t'The^wofrd  fdcbt'  aa  used  te  ieetioa  68a  ta- 
dudes  any  debt.  provaMe '  in  bankruptcy." 
Germania  Sav,  Bank  v.  Loebyl88  Fed.  285, 
110  C.  G.  A.  263.  :         .  . 

*■'  T<he< mutual  debts  iwr,  .credits  muat  exist  at 
the  time  of  bankroptoy.  See  Shepherd  t. 
Turner,  3  McCardLb  (S.  C.)  240,  15  Am.  Dec. 
631  (Act: of  1800).  Thufl  the  obligation  of  a 
bankrupt  priojr  to  .his  discharge. cannot  be  si- 
lowed  to  offset  elaima  contracted  eisce  his 
didchargie..  Petitpain  v.  Redeaa,  6  La.  Ann. 
4H.  See  also  Crosbie  v.  Leary,  6  Boaw.  312: 
Barclay  v.:  Carson^'S  N.  C.  243.  .And  "a  debt 
to  or  frolm  the  trustee  in  bankruptcy  and 
arising  ;after:  the;  bankruptcy  in  the  manatee- 
mefit  of  the  estate  cannot  be  aet  off  against  a 
debt  due  from,  or  to  the  bankrupt  before  the 
bankruptcy."  Howard  v,  Magazine,  etc.  Co. 
m  App.  Div,  335,.  131  N.  Y.  S.  916  (Act  of 
1898).  See  also  Moran  v.  Bogeort,  14  Kat 
Bank;  Re^.  303,  ^  Hun  003,  16  Abb.  Pr.  N. 
Si  303  (Act  of.  1867).  But  U  baa  been  held 
that  a  surety  paying  the  principal's  debt  after 
an  adjudication  of  bankruptcy,  may  set  off 
the  payment  against  ft  claim  of  the  principal 
existing  at  the  time  of  bai^mptcy.  In  re 
Dillon,  100  Fed.  627,  4  Am.  Bankr.  Rep.  63 
(Act  of  1898).  Compare  la  re  Bingham, 
84  Fed.  706,  2  Am.  Bankr.  Rep.  223  (Act  of 
1898) ;  Barclay  v.  Caraon,  3  N.  C.  243  (Act 
of  1800). 

Unmatured  claims  may  be  used  lor  the 
purpose .  of  a  «et*off.  .  In  re  Percy  Ford  O. 
199  Fed.  334  (Act  of  1898) ;  Drake  v.  BoUo, 
3  Bisa.  273,  .4  Jitat  Bankr.  Reg.  689»  7  Fed. 
Cas.  No.  4,066  ^Act  of  1867);  In  re  CSty 
Bank,. 6  Xat.  Bankr.  R^.  71  (Act  of  1867  U 
Frank  v.  Mercantile  Nat  Bank,  182  X.  Y. 
264,  74  N.  E.  S41,  108  Am.  St.  Rep.  805  (Act 
of  1898) :  Mandel  v.  Koener,  149  N.  Y.  S.  455 
(Act  of  1:89B) ;  De<IoQg  v<  Mechanics,  etc. 
Nat.  Baak,168;App.  Div.  525,  153  X.  Y.  S. 
1010  (Aet  of  18^)  Kli^eely.^, 'Grayson  County 
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Nat.  Bank  (Tenn.)  183  S.  \V.  160  (Act  of 
1898).  See  also  Germania  Sav.  Hank,  etc. 
Co.  V.  Loeb,  188  Fed,  285,  110  C.  C.  A,  263 
(Act  of  1^8).  Compare  Marks  v.  Barker,'  1 
Wash.  178,  16  Fed.  Caa.  No.  9,i096 ' '( Act  of 
1800)...  ' 

An  unliquidated  claim  based  on  a,  provable 
debt  is  available  as  .a  set-off.  In  re  Harper, 
175  Fed.  412,  23  Am.Baiikr.  Rep:  9l8  (Act 
of  1898) ;  Xiloyd  v.  Turner,  6  Sawy..  463  (Act 
of  1867 )'..  Cdw^parc  In  re  Orhe,  1  Ben.  361, 
1  Nat.  Bankr.  Reg.  67,  6  Int.  Rev.  Rec.  84,'.  18 
Fed.  Cak.  No.  10,581  (Act  of  1867). 

But  it  has  been  held  that  unliquidated 
damages  arising  out  of  tort  are  not  available 
as  a  set-off.  In  re  Becker,  139  Fed.  366,  15 
Am.  Bankr.  Rep.  228  (Act  of  1898);;  Pindel 
V.  Holffate  (Act  of  .1898)  reported  in  full 
post,  this  volume,  at  page  983.  However, 
where  the  tort  can  be  waived  and  assumpsit 
brought  it  has  t)een  held  that  such  a  claim 
may  be  set  off  against  a  dlaim  ex  Contractu. 
McCabe  v.  'WihsHip,  17  Nat.  Bankr.  Rep.  113, 
15  Fed.  Cas.  No.  8,668  (Act  6f '1867).  See 
alBO  Benoist  v.Darby,  12' Mo.  196. 

Tile  mutual  debts  and  credits  must  be  in 
thcf  dam^  right:  '  In  re  Lane,  2  Lowell  306;  13 
Nat.  Bankr.  RegL  43/14  Fed.  Cais.  No.  8,043 
(Act  of  1867) ;  Alvord  v.  Ryata,  212  l^ed.  83, 
128  C.  C.  A.  589  (Act  of  1898) ;  Bollin's,  As- 
signee, V.  Twitchell,  U  Nat.  Batakt.  Reg.  201 
(Act  of  1867)  ;  bright  r.  Rogfers;  3^cLean 
229,  30  Fed.  Cka.  No.  18,090  (Act  of  1841) ; 
Davis  V.  Lohsen,  34  Misc.  769,  68  N.  Y.  B.  795 
(Act  of  1898) .  Thus  it  has  beeii  held  that  a 
claim  in  a  representative  capacity,  as  where 
one  is  simply  the  holder  of  the  bare  legal  title, 
cannot  b6  set  off  against  a  debt  owing  in  a 
persotjal' capacity.  In  re  Lane,  2  Lowell  30S, 
13  Kat.  Baiikr.  Reg.  43,  14  Fed.  Cas.  No. 
8,043  (Act  of  1867).  And  it  has  been  held 
that  a  clkim  against  an  individual  could  hot 
be  set  off  against  the  claims  of  ia  corporation 
which  carried  on  the  business  in  the  same 
name  used  by  th^  individual.  Baviis  r.  Lohsen, 
34  Misc.  769,  48  N.  Y.  g.  795  (Act  of  1898). 
tJnder  the  rule  that  th^  inutual  debts  and 
credits  must  exist  in  the  same  right,  a  debtor 
cannot  set  off  a  claim  due  to  him  by  th6  bank- 
rupt estate  against  a  trust  fund  claim  which 
the '  bankrupt's  estate  has  against  hini. 
Sawyer  V.  Hoag,  17  Wall.  610,  21  U.  S.  (L. 
ed.)  73ri  (Act  of  1867);  Libby  v.  Hopkins, 
104  U.  S.  303,  26  U.  S.  (L.  ed.)'  769  (Act  of 
18R7) ;  In  re  Davis,  llSf  Fed'.  950,  9  Am. 
Bankr.  I^ep.  670  (Act  of  1898)  ;  Alvotd  v. 
Ryan,  ^l2  Fed.  83,  128  C.  C.  A:  539 
(Act  of  1808);  Wagner  v.  Citizens'  Bank, 
etc  CO.  122'Tenn.  164,  19  Aim.  Cas;  489;  122 
S.  W.  ^45,  135  Am.  St.  Rep.  869,  28  L.R.A. 
(N.S.).  4'84  (Act, of  1898).  -^nd  see  the  re- 
poried  case.  See  also  Scovill  v.  TThayer,  105 
Ann.  Cas.  1916C.— 62. 
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1867) ;  Western  tie,  etc.  Co.  v.  Browti,  196 
tr.  S.  502,  25  S.  Ct.  ^39,  49  IT.  S.  (L.  ed.) 
571,  13  Am.  Bankr.  Rep.  447  (Act  of  1898) ; 
in  fe  Ttoy  Woolen  Co.  8  Nat.  Bankr.  Reg. 
412,"  24  Fed.  pas.  No.  14,203  (Act  of  1867). 
'f??o  stockholders  of  a  bankrupt  corporation 
cannot  Bet  off  "debts  owing  to  them  by  the 
bankrupt  corporation  rigainst  claims  which 
the  credltorft  have  feigairist  them  for  unpaid 
subscripfionQ  for  Stock.  Babbitt  v.  Rc&d,  173 
Fed.  712,  23  Am.  Bankr,  Rep.  254  (Act  of 
1898);  In  re  Howe  Mifg.  Co.  193  Fed.' 524, 
(Act  of  1898) ;  Kiskadden  V.  Steinle,  203 
Fed.  37^,  121  C.  C.  A.  569  (Act  of  1898); 
Wilbur  V.  Stockholders,  l3  Pliila.  479,  3^  L^g. 
Int. '346,  18  Nat.  "Bankr."  Rep.  178,  129  Fed. 
Cas.  No.  17,636  (Act.  of  1867).  And  ft  hkfe 
been  held  that  the  fact  that  the  stoekh'oldeVs 
are  also  bondholders  does  not'  change  the 
rule.  Babbitt  v.  Read,  173  Fed.  712,  23  Am. 
Bankr.  Repi  254  (Act  of  1898).  In  Itislf ad- 
den  v.  Steinl^,  203  Fed.  375,  121  C.  C.  A. 
659;  the  court  said:  "In  Sawyer  v.  H'oag, 
*  supra,  i7  Wan.  at  page  622,  21  V.  S.  (t.  ed.) 
731,  when/paasing  upon  a  provision  of  th6 
Bankruptcy  Act  of  1867  (14  Stat.  p.  526, 
§  20)^  similar  to  section  68  of  the  ptesent 
iact,  Justice  Miller. said:  .  'This  section  was 
not  intended  to*  enlarge  the  doctrine  of  set-off, 
or  to  enable  a  party  to'  make  a  (set-off  in  cases 
where  the  principles  of  legal  or  equitable  set- 
off did  not  previbuBly  authorize  it.  The  debt's 
must  be  mutual;  must'  be  in  the  same  right. 
The  case  before  us  is  not  of  that  character. 
The  debt  which  the  appellant  owed  for  hTs 
stock  was  a  trust  fund  devoted  to  the  payment 
of  all  the  creditors  of  the  company!  As  soon 
as  the  company  became  insolvent,  and  this  fact 
became  known  to  the  appellant,  the  right  of 
set-off  for  an  ordinary  debt  to  its  full  amount 
(^eased.  It  became  a  fund  belonging  equally 
in  equity  to  all  the  creditors,  and  could  not  be 
appropriated  by  the  debtor  to  the  exclusive 
payment  of  his  pwn  claim.*" 

Generally  a  tank  deposit  may  be  set  off 
against  a  debt  d,ue  from  a  bankrupt  deposi- 
tor. See  tlie  note  to  Knoll. v.  Commercial 
Trust  Co.  reported  post,  this  volume,  at  page 
988. 

The  weight  of  authority  would  seem  to  be 
that  a'  joint  debt  cannot  be  set  off  against 
a  separate  debt,  or  vice  versa.  In  re  Crystal 
Spring  Bottling  Co.  100  Fed.  265,  4  Am. 
Bankr.  Rep.  6o  (Act  of  1898)  ;  In.  re  Shults, 
132  Fed.  673,  13  Am.  Bankir.  Rep.  84  (under 
Act  of  1898);  Ip  re  T.  M.  Lesher,  176  Fed. 
650,  (Act  of  1898):  In  re  Keaderthal^ 
226  Fed.  38,  140  C.  C.  A.  364,  (Act  of  1898). 
See  also  Clai;k  v.  Sparhawk,  2  W.  N..  C.  115, 
5  Fe^.  Cas.  No.  2,836  (Act  of  1867).  Com- 
pare Tucker  V.  Oxley,  5  Cranch  34,  3  tJ,  S. 
(L.ed.)  29  (Act  of  1800)  •  In  ye  Voetter,  4 
Fed!  632'  (Act  of  1867) ;  Bean  v.  Cabbaness, 
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6  Ala.  343;  Hooks  v.  Gila  Valley  Bank,  etc. 
Co.  12  Ariz.  3.15,  100  Pac.  806  (Act  of  1898)  ; 
Barclay  v.  Carson,  3  N.  C.  243  (Act  of  1800) . 
In  the  case  of  In  re  Shults,  132  Fed.  573,  the 
court  said;  ^"The  next  point  urged  is  that, 
irrespective  of  the  assignment  by  Henry  P. 
Wilcox  to  the  partnership  of  which  he  is 
a  member,  he  may  nevertheless  legally  set 
off  and  counterclaim  the  balance  of  the  de- 
posit after  the  payment  of  the  Finch  note 
against  the  liability  of  his  firm  to  the  bank- 
rupts. The  rule  announced  in  Tucker  v.  Ox- 
ley,  5  Cranch  34,  3  U.  S.  (L.  ed.)  29,  upon 
which  claimants  place  reliance,  has  no  appli- 
cation to  the  facta  of  this  case.  The  right 
to  set  off  is  invoked  on  account  of  the  part- 
nership liability  in  solido,  and  therefore  it 
is  contended  the  individual  debt  of  Henry  P. 
Wilcox  must  be  set  off  against  the  joint  in- 
debtedness of  the  partners  to  the  bankrupt:^. 
In  the  Tucker  case  the  partners  who  were  in- 
debted to  Tucker  dissolved  their  relations, 
and  Tucker  in  turn  became  indebted  to  the 
individi^al  partner  who  continued  the.  busi- 
ness and  subsequently  became  bankrupt.  His. 
assignee  brought  an  action  against  Tucker  for 
this  debt,  and  Tucker  Kas  allowed  to  set  off 
his  claim  against  the  partners.  The  ground 
of  the  decision  of  the  court,  as  stated  in 
Gray  v.  Rollo,  18  Wall.  629,  21  U.  S.  (L.  ed.) 
027,  rested  upon  the  fact  that  the  debt  due 
ifrom  the  partners  to  Tucker  was  enforceable 
against  the  property  of  either  of  them,  and, 
such  debt  being  provable  in  bankruptcy  against 
the  partner  who  became  bankrupt,  the  set- 
off against  the  bankrupt's  claim  was  a  correct 
application  of  the  law.  The  rule  in  t4ie  state 
of  New  York  seems  to  be  that  a  joint  debt 
cannot  be  set  off  or  operate  as  a  counterclaim 
against  a  separate  debt,  or,  conversely,  a  sep- 
arate debt  against  a  joint  debt.  Spofford  v. 
Rowan,  124  X.  Y.  108,  26  N.  E.  350;  Hunter 
v.  Booth,  84  App.  Div.  585.  82  N.  Y.  S.  1000. 
This  sound  rule  is  thought  to  be  general  in 
its  application.  Gray  v.  Rollo,  supra;  Scam- 
mon  V.  Kimball,  92  U.  S,  367,  23  U.  S.  (L. 
ed.)  483.  The  bankrupts  were  not  indebted 
to  the  claimants.  No  indebtedness  was  cre- 
ated by  the  transfer  of  the  debts  against  the 
bankrupts,  and  therefore  there  exist  no.  mutu- 
al debts  or  mutual  credits  between  the  estate 
of  the  bankrupts  and  the  claimants.  A  differ- 
ent question  would  })e  presenied  if,  for  ex- 
ample, the  firm  of  Wilcox  &  Son  were  insolv- 
ent, and  the  trustee  sought  to  enforce  the 
firm  liability  by  proceeding  against  the  .part- 
ner to  whom  the  bankrupts  were  indebted,  or 
where  the  joint  liability  to  the  bankrupts  and 
the  debt  to  one  of  the  partners  grew  out  of 
the  same  transaction.  See  In  re  Crystal 
Spring  Bottling  Co.  100  Fed.  265.  In  such 
cases  there  would  be  a  mutuality  between 
the  parties,  and  equitable  considerations 
would  not  allow  the  trustee  to  retain  the  de- 


posit, and  also  to  collect  the  firm  obligatiou 
from  the  separate  estate  of  the  partner  to 
whom  the  bankrupts  were  indebted.*' 

A  nonassignable  chose  in  action  does  not 
become  a  mutual  debt  or  credit  in  the  handa 
of  an  assignee  so  as  to  constitute  a  valid 
set-off  free  from  equities.  In  re  Wiener,  etc. 
Shoe  Co.  96  Fed.  949,  3  Am.  Bankr.  Rep.  200 
(Act  of  1898)  ;  Rollins  v.  Twitchell,  14  Nit. 
Bankr.  Reg.  201  (Act  of  1867);  Hitchcock 
V  Rollo,  3  Bi^s.  276,  4  Nat.  Bankr.  Reg.  690. 
12  Fed.  Cas.  No.  6,535  (Act  of  1867);  Mc- 
Iver  V.  Vnison,  1  Cranch  423,  X6  Fed.  Ca^. 
No.  8,833  (Act  of  1800).  And  it  has  been 
held  that  where  a  creditor  assigns  a  negoti- 
able paper  after  the  bankruptcy  of  the  maker, 
tiie  bankrupt  maker  may  set  off  the  liabilitiei 
of  the  original  payee  existing  at  the  time  of 
bankruptcy.  Humphries  v.  Blight,  1  Wash. 
C.  C.  44,  4  Dall.  3/0,  1  U.  S,  (L.  ed.)  870, 
12  Fed.  Cas.  No.  6,870  (Act  of  1800).  It 
would  seem  that  an  assigned  judgment  is  not 
a  proper  set-off.  Weaver  v.  Voila,  68  Ind. 
101   (Act  of  1867). 

It  has  been  held  that  the  words  "withoiU 
off-set"  used  in  the  body  of  a  .negotiable  note 
do  not  prevent  the  proof  of  an  off-aet  id 
bankruptcy  proceedings.  Harmanaon  t.  Bain. 
1  Hughes  391,  11  Fed.  Ca9.  No.  6,073  (Act  of 
1807).  See  also  Humphries  v.  Blight,  1 
Wash.  C.  C.  44,  4  Dall.  370,  1  U.  8.  (I--  ed.) 
870,  12  Fed.  Cas.. No.  6,870  (Act  of  1800). 

On  the  dismissal  of  an  involuntary  petition 
in  bankruptcy  it  has  been  held  that  the  pe- 
titioner'a ,  claim  against  the  alleged  bankrupt 
cannot  be  set  off  against  the  petitioner's  lia- 
bility for  costs.  In  re  Lowenstein,  3  Ben. 
422,  3  Nat.  Bankr.  Reg.  268,  15  Fed.  Cas.  No. 
8,672  (Act  of  1867). 

W^here  an  assignment  under  a  state  inaolv- 
ency  law  has  been  set  aside  in  bankruptcy  it 
has  been  held  that  the  assignee  under  the 
state  insolvei^cy  law  cannot  set  off  his  com- 
pensation from  the  property  he  is  by  law  re- 
quired to  turn  over  to  the  trustee  in  bank- 
ruptcy. In  re  Stubbs,  4  Nat.  Bankr.  Reg. 
376,  23  Fed.  Caa.  No.  13,557  (Act  of  1867). 

A  preference  is  not  a  mutual  debt  or  credit 
under  the  Bankruptcy  Act  of  1898.  la  re 
W'hite.  177  Fed.  194,  101  C.  C.  A.  304,  24 
Am.  Bankr.  Rep.  197;  Moody  v.  Chicago  Title, 
etc.  Co.  138  111.  App.  233,  affirmed  Chica^ 
Title,  etc.  Co.  v.  Moody,  233  III.  634,  84  K. 
E.  656;  Harris  v.  Second  Nat.  Bank.  110 
Tenn.  239,  75  S.  W.  1053.  See  also  In  le 
Ryan,  105  Fed.  760. 

It  has  been  held  that  a  purely  Tolnntarr 
payment  canot  be  used  as  a  set-off.  In  re 
Hal  lock,  226  Fed.  821   (Act  of  1898). 

Claims  Not  Frovodle  againni  Eniaie, 

By  clause  b  of  section  68,  Bankruptcy  Act 
of  1898,  (30  Stat.  L.  644,  1  Fed.  St.  Ann.  p. 
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69iJ,  Fed.  St.  Ann.  :|912  Supp.  p.  806)  it  is 
provided  that  "a  sct-oflf  or  counterclaim  shall 
not  b^  allowed  in  favor  of  any  debtor  .  ... 
which  is  not  provable  ^gainat  the  estate.*' 
Under  that  clause  a  claim  is  not  available  jis 
a  set-off  or  counterclaim  when  it  is  not  prov- 
able against  the  estate.  In  re  Bingham,  94 
led.  796;  In  re  Philip  Semmer  Glass  Co.  135 
Fed  77,  67  C.  C.  A.  651  j  In  re  Becker,  139 
Fed.  366;  Steinhardt  v.  National  Park  Bank, 
52  Misc.  464,  102  N.  Y.  S.  546,  18  Am.  Bankr. 
Rep.  86.  To  the  same  effect  see  Wilson  v. 
National  Bank^  1  McCrarj  (U.  S.)  538,  decid- 
ed under  the  Bankruptcy  Act  of  1867. 

A  claim  may  be  used  as  a  set-off  if  it  is 
one  prov(^bIe  in  its  nature  at  the  time  the 
Bet-off  is  claimed,  and  it  need  not  be  one 
tliat  was  provijible  in  time  to  be  proved  in  the 
bankruptcy  proceedings.  Norfolk,  etc.  K.  Co. 
v.  Graham,.  145  Fed,  809,  76  C.  C.  A.  385,  16 
Am.  Ba^kr.  Rep.  615  (Act  of  1898);  In  re 
Catlin,  3  Nat.  Bankr.  Reg.  540  ( Act  of  1867 ) ; 
Morgan  v.  Wordell,  178  Mass.  350,  59  N.  K. 
1037,  55  LJl»A.  33  (Act  of  T898);  Wagner 
V.  Bumham,  224  Pa.  St.  .>86,  73  Atl.  990 
( Act  of  1898 ) .  In  Mor^gan  v.  Wordell,  supra, 
the  court  said:  "The  defendant  also  claims 
a  set-off  by  virti;^  of  his  covei^int.  We  as- 
iFume  thfi^t  it  has  been  adjudicated  between 
the  parties  in  the  district  court  that  the  de- 
fendant haa  not  a  claim  which  he  could  prove 
in  his  own  name,  and  that  this  decision  car- 
ries with  it  the  corollary  that  he  could  not 
prove  his  claim  on  the  covenant  against  the 
e(*tate.  If  therefore  the  proliibition  of  a  set- 
off of  a  claim  'which  is  not  provable  against 
the  estate'  ^s  to  be  taken  with  simple  literal- 
nests  as  applying  to  any  claim  that  could  not 
be  proved  in  the  existing  bankruptcy  proceed- 
ings, the  defendant's  set-off  cannot  be  main- 
tained. But  we  are  of  opinion  that  the  seem- 
ingly simple  word^  which  we  have  quoted 
must  be  read  in  j^^e  light  of  their  history 
and  in  connection  with  the  general  provision 
at  the  begipnii^  of  §  .68  for  a  set-off  of  mu- 
tual debts  'or  mutual  credits,'  and  that  so 
read  they  interpose  no  obstacle  to  the  defend- 
ant's claim*  The  provision  for  the  set-off 
of  mutual  <)redits  is  old.  ■  St.  4  Jt  5  Anne,  e. 
17,  §  12.  5  Geo.  11.  c.  30,  §  28.  46  Geo.  III. 
c.  135,  $  3*  Gibson  v.  Bell,  1  Bing  N.  C. 
743,  753,  27  E.  .C.  L.  562;  Ex  p.  Prescot,  1 
Atk.  .(Eng.)  230.  It  was.  adopted  in  the 
United  States  acts  of  1800,  c.  19,  §  42,  184J, 
c.  i),  §  5,  apd  1867.  c.  176,  §  20.  But  while 
the  provision  as  to  mutual  credits  was  thought 
tq  be  more  extensive  than  that  as  to  mutual 
debts  (Atkinson  v.  Elliott,  7  T.  R.  (Eng.) 
373,  380,)  it  was>eld  that  even  the  broader 
phrase  did  not  extend  to  claims  which,  when 
the  moment  of  set-off  arrived,  still  were  whol- 
ly contingent  and  uncertain,  such  for  instance 
as  the  claim  upon  this  covenant  would  have 
l»een  if  the  de:fendant  had  not  yet  been  called 


upon  to  pay  anything  upon  the  original  part- 
ner sliip  debt.  Abbott  v.  Hicks,  5  Bing.N.  C 
678,  35  E.  C.  L.  237;  Robson,  Bankruptcy 
(7th  ed.)  374.  But  the  moment  when  the  set- 
off was  claime^l  was  the  material  moment. 
The  defendant's  claim  might  have  been  contin- 
gent at  tlie  adjudication  of  bankruptcy,  and 
hO  not  provable  in  the  absence  of  special  pro- 
visions such  as  are  to  be  found  in  the  later 
bankrupt  acts  in  England  and  in  the  United 
States  act  of  1867,  although  not  in  the  pres- 
ent law,  and  yet  if  it  had  become  liquidated, 
as  here  by  payment,  before  the  defendant  was 
sued,  he  was  allowed  without  question  to  set 
it  off.  Smith  v.  Hods'on,  4  T.  R.  (Eng.)  211; 
Ex  p.  Boyle,  re  Shepherd,  1  Cooke  B.  L. 
(8th  ed)  561;  Ex  p.  Wagstaff,  13  Vea  (Eng.) 
65;  Marks  v.  Barker,  1  Wash.  (C.  C.)  178, 
181,  16  Fed.  Gas.  No.  9,096.  The  UmiUtions 
worked  out  by  tliese  decisions  were  expressed 
in  the  section  of  the  act  of  1867  cited  above, 
in  the  words  'but  no  set-off  shall  be  allowed  of 
a  claim  In'  Us  nature  not  provable  against  the 
estate.'  These  words,  as  it  seems  to  us,  fol- 
lowing the  casesi  referred  to  the  nature  of  the 
claim  at  tlie  .moment  when  it  was  sought  to 
set  it  off,  not  to  its  nature  at  the  beginning 
of  the  pending  bankruptcy  proceedings,  ami 
did  not  prevent  a  set-off  of  a  claim  which 
waa  liquidated  at  the  later  moment  merely 
because,  when  the  bankruptcy  proceedings  be- 
gan, for  some  reason  it  did  not  admit  of 
proof.  The  present  statute  leaves  out  the 
words  *in  ita  nature,'  but  we  can  have  no 
doubt  that  it  was  intended  to  convey  the  same 
idea  as  the  longer  phrase  in  the  last  procedini? 
act,  from  which  in  all  probability  its  words 
were  derived.  'Provable'  means  provable  in 
its  nature  at.  the  time  when  the  set-off  is 
elaioked  not  provable  in  the  pending  bank- 
ruptcy proceedings.  The  right  to  set  off  the 
claim'  when  liquidated  after  the  beginning 
of  the  bankruptcy  proceedings  was  based  up- 
on its  being  a  mutual  credit,  not  upon  the 
claim  being  provable,  which  it  was  not  until 
the  later  bankruptcy  statutes.  Russell  v. 
Boll,  8  M.  A  W.  277,  281.  Conversely,  of 
course  the  exclusion  of  a  set-off,  wheji  the 
claim  still  was  contingent  and  the  defendant 
had  made  no  payment,  did  not  stand  on  the 
ground  that  the  claim  was  not  provable  in 
the  existing  bankruptcy  proceedings,  but  on 
the  jH'ound  that  it  was  not  provable  in  its 
nature  and  tliat  there  was  no  machinery 
available  to  liquidate  it.  If  we  are  right  in 
supposing  that  the  act  of  1867  meant  merely 
to  codify  a  principle  or  rather  a  limitation 
developed  by  the  courts,  and  that  the  words 
of  the  present  act. mean  no  more  than  those 
of  the  act  of  1867,  it  follows  that,  although, 
the  defendant's  claim  oould  not  have  been 
proved  against  the  estate,  still  it  is  a  mutual 
credit  and  may  be  set  off  when  he  is  sued.'* 
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It  bcis  been  held  that  unliquidated  daxliages 
fbr  tort  are  not  provable  in  bankruptcy  knd 
henee  are  not  available  as  a  set-off.  In  re 
Becker,  13d  Fed.  366,  16  Am.  Bankr.  Rep. 
228  (Act  of  1808);  :Pendel  v.  Holgate{Act 
of  1898)  reported  in  full  post  thife  vblxime, 
at  page  9831  Bee  also  Brotv^n  v.  Cuining,  2 
Caines  (N.  Y.)  33  (Act  of  1800).  But  com- 
pare In  re  Hatrper,  175  Fed.  41^,  23  Am. 
Bankr.  Rep.  918,  wherein  an  unliquidated 
counterclaim' for  false  and  fraudulent  ret)re- 
sentatiofis  wais  allotted  as  a  set-off  under  sec- 
tion 68  b  and  the  decision  in  the  case  of  In 
re  Becker,  supra,  was  criticised. 

Under  the  Bankruptcy  Act  of  1867  it  was 
Held  that  a  judgment  for  a  penally  for  a  vi- 
otition  of  a  state  statute  against  usury  was 
iiot  a  proviable  debt  in  bankriiptcy,  and  hence 
not  available  as  a  set-off.  Wilson  v.  K'ational 
Bank,  1  McCrary  (U.  S.)  538. 

Purchase  or  Transfer  for  JPut^se  of 

Set-Off. 

By  Clause  2  of  section  68  b  of  the  Bank- 
ruptcy Act  of  1898  (30  Stat.  Lv  644,  1  Fed. 
St.^Ann.  p.  696,  Fed.  St.  Ann.  1912  Sup.  p. 
806)  it  is  provided  that  a  Bet*off  or  counter- 
claim shall  not  be  allowed  in  favor'  of  any 
debtor  of  the  bsAkrupt  of  a  claim  which 
*'wa8  purchased  by  or  transfetrod  to  him  aft- 
er the  filing  of  the  petition,  eor  within  four 
months  before  such  filing,-  with  a  view  to 
such  use  and  with  knowledge  or  notice  that 
8ueh  bankrupt  was' insolvent^  or 'had  eommit- 
ted  an  act  of  bankruptcy.".  Under  that  clause 
a  aet-off  will  not  be  allowed  to  one  who;  With 
knowledge  of  the  bankrupt's  insolvencyj  ac- 
quires claims  against  the  bankrupt  with  a 
view  to  using  the  same  by  way  of  payment  or 
set-off,  OF  as  to  <Mi)tain  an  advantage  over  the 
creditors.  Western  Tie,  etc  Co.  ▼.  Brown, 
196  U.  S.  502,  609,  SlO,  26  S.  Ct.  330,  49  U.  S 
(li.  ed.)  671;  Continental,  etc.  Trust;  etc. 
Bank  v.  Chicago  Title,  etc.  Co.  229  U;  S.  436, 
33  S.  Ct.  829,  67  U.  S.  (L.  ed.)  1268;  In  re 
Shults,  132  Fed.  573;  Mason  v.  National  Her- 
kimer County  Bank,  172  Fed.  629,  97  C.  C.  A. 
155,  reversing  decree  163  Fed.  920.  In  Con- 
tinental, etc.  Trust,  etc.  Banic  v.  Chicago 
Title,  etc.  Co.  supra,  the  court  said:  "It  is 
the  main  purpose  of  this  statute,  as  its  terms 
show,  to  prevent  debtors  of-  the  bankrupt  from 
acquiring  claims  against  the  bankrupt  for  use 
by  way  of  set-off  and  reduction  of  their  in- 
debtedness to  the  estate*" 

Thus  where  an  indorser  for  a  Jjerson  who 
later  became  bankrupt  took'  up  the  paper 
within  four  months  of  the  filing  of  the  peti- 
,tion  and  w^ith  a  knowledge  of  the  insolvency 
of  the  maker,  with  a  view'  to  Using  the  same 
as  a  set-off  ac^ainst  his  Itability  to  the  bank- 
rupt, it  was'h^ld  that  the  transaMion  came 
within   the   prohibition   of   the   act.     Mason 


V.  National  Herkimer  County  Bank,  172  Fed. 
629,  97  C.  C.  A.  155.  And  where  a  corpora- 
tion, with  a  knowledge  of  its  debtor's  inaolv- 
ency,  and  within  four  faionths  of  the  filing 
of  a  petition  in  bankruptcy  against  him,  de- 
ducted from  the  payroll  of  its  laborers  the 
sum  'that  the  laborers  owed  the  insolvent 
debtor  for  supplies,  with  a  view  of  setting  off 
the  same  against  the  deb^r's  liability  to  the 
corporation,  it  was  held  that  the  corporation 
h^d  attempted  to  dbtain  an  advantage  over 
the  other  creditors  to  which  it  was  not  law- 
fully entitled.  Western  Tie,  etc.  Co.  v. 
Brown,  190  XJ.  S.  '502,  25  S.  Ct.  839,  49  U.  8. 
( L.  ed. )  571 . 

Where  a  bank  which  hkd  issued  certificates 
6T  deposit  to  a  deposit,  afterwards  acquired 
thetn  "for  the'  purpose  of  setting  them  off 
agaiiist  the  bankrupt's  indebtedness  to  the 
banlc,  it  was  held  that  such  a  transaction  did 
not  come  within  the  prohibition  of  the  stat- 
ute. Continental,  etc.  Trust,  etc.  Bank  t. 
Chicago  Title,  etc.  Co.  229  V,  S.  435,  S3  S. 
Ct.  829,  i57  tr.  S.  (1.  ed.)  1268'  (dwiln^tiw*- 
{■ng  Western  Tie,  etc  Co!  v.  Brown,  196  U.  S 
502,  28  S.  Ct.  339,  49  U.  8.  (L.  ed.)  571). 
And  it  has  been  held  that  a  claim  acquired 
for  the  pirrpb^^'of  s^t-off  'Within  the  prohib- 
ited period  may  be  used  as  a  set-off  against 
a' claim  assigned  by  the  person  contemplating 
bankruptcy.  Stich  v:  Berman,  49  Misc.  104, 
96N.  Y.  8.  753.  * 

Section  20  of  the  Banlcruptcy  Act  of  1B67, 
provided  that '"ho  set-off  shall  be  allowed  in 
ffiivor  of  "any  debtor  to  the  bankrupt  of  a 
claini  purchased  by  of  transferred  to  him  aft- 
er the  flling-  oi  the  petition.**  That  section 
was  amended  by  the  Act  of  1B74,  which  added 
the  words  "or  in  cases  of  compulsdry  bank- 
i^ptcy,  after  the  act  of  bankruptcy  upon  or 
in  respect  of  which  the  adjudication  shall  be 
made;  and  with  a  view  M  making  such  set- 
off.*^ Under  the  amendment  the  statute  in 
terms  forbade  a  set-off  of  any  claims  pur- 
ehdsed  by  or  transferred 'to  the  debtor  aft^r 
the  filing  df  the  petit idn,  or  in  case  of  inTol- 
untary  bankrliptcV,  after  the  act  of  bank- 
ruptcy. '  Rollins  V*:  T^yitchell,  2  Hask.  66,  14 
Nat.  Banlcr.  Reg.'  201,  20  Fed.  Cas.  No.  12, 
627;  Hunt  v.  Holmes,  Irt  Nat.  Bankr.  Reg. 
101;'  Fleming  v.  Andrews,  3  Fed.  632.  See 
also  In  re  Cleveland  Ins.  Co.'  22  Fed.  200. 
And  see  Lloyd  v.  Turner,  5  Sawy.  (U.  S.) 
463,  wherein  it  Was  held  that  a  claim  pur- 
chased for  the  purpose  of  set-off  with  full 
kno\vlcdge  of  insolvency  was  still  available 
under  the  Amendment  of  1674,  in  case  of  vol- 
untary bankruptcy. 

Under  the  Bankruptcy  Act 'of  1867,  prior  to 
the  amendfnent  6f  1874',  the  decisions  were  ia 
conflict'  as  to  whether  a  claim  acquired  for 
the  purpose  of  feet-off  before  the  'filing  of  the 
petition  could  be  us^d  in  cas^'  the  person 
s^ekin^  to  use  the  same  had  full  knowledge 
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pi  the.  insolvency  of  tbe  del>tof  &^  the  time  o( 
acquiring  the  claiip.  The  question  was  re- 
solved in  the  aHirmative  in  the  following 
cases:  l9  re  City  Bank,  6  Nat.  Bankr...Reg, 
71;  Hovey  v.  Home. Ins.  Co.  10  Nat.  Bankr. 
Reg.  224^  12  Fed.  Cas.  Ifo.  6J43;  Mattok  v. 
Cady,  7  Aip.  h,  Rec.  613,  16,  Fed.  Cas.  No. 
0,301;  Mattocks  v.  Lpvering,  3  Fed.  212.  But 
an  opposite  conclusion  was  reache4  in  Hitch- 
cock V,  RollOj  4  Nat.  Bankr.  Reg.  600,  and  in 
Sawyer  v.  Hoag,  3  ^iss.  203,  21  Fed.  Caa.  No. 
12,400. 

Under,  the  Bankruptcy  Act  of  1841^  ..a 
claim  purchased  after  the  petition  was  filed 
could  not  he  used  for  the  purpose  of  set-off. 
Smith  V.  Brinckertioff,  6  N.  Y.  305  aiming, 
8  Barb.  510. 

Under  the  Bankruptcy  Act  of  1800  it  seems 
that  a  claim  could  not  be  acquired  for  the 
purpose  of  set-off  after  the  filing  of  the  peti- 
tion, Ogden  V.  Cowley,  ^  Johns.  (N.  YO 
274,  Compare  Humphries  y.  Blighty  1  Wash. 
C.  C.  44>  4  Dall.  370,  l.U.  S-  (L.  ed.)  87p, 
12  Fed.  Cafr  No.  6^70.  , 

Set'Off  of  New  Credit,  after  JPreferenoci 

By  section  BO  e.  of  the 'Biinkruptcy  Act  of 
1808  (30 'Stat.  L.  544,  1  Fed.  St.  Aiin.'  677,' 
Fed.  St.  Ann.  1^2"  Supp,  p.  746J  if  is  pr<y 
vided  tha't  "if  a '  creditor  hjas  been  pfeferr^d 
and  afterwitrds  in  g6qd'  faith  gived  the  debtor' 
further  credit'  without.  sfCurity  of  any  kind 
for,  pii'operty  "Which  b^cotties  a  plirt-  of  tUe 
debtor's  estates,  the  amount  of  such  new 
credit  remaining  unpaid  at  the  time  oi  the 
adjudicatfon  in  bankruptcy  may  be  set  oif 
agaiAst  the  amount  which  Would  otherwise 
be  recoverable  from  him."  Under  that  siectiori 
a  preferred  creditor  who  has  eTctended  new 
credit,  without'  security,  may  set'  off  the 
amount  of  the  new  credit  against  the  amount 
which  would  otherwise  be  recoverable  against 
him.  Pirie  v.  Chicago.Title,  etc.  Co.  182  U.  S! 
4.3$,  21  S.  Ct  913,  45  U.  S.  (L,  ed.).  1171 ;  Kauf' 
man  y.  Tredway,  195  U.  S.  271,  25  S.'  Ct.  3?, 
49  U.  S.  (L.  ed.)  190,  12  Am,  Bankr.  tlep. 
686;  in  re  Morrow,  134  Fed.  686,  13  Am.^ 
Bankr.  Rej^.  3i)2;  In  re  Tanner,  6  Am.  Bankr. 
Rep.  196;  Rogers  v.  American  Halibut  Co. 
216  Mass'.  227^  163  N.  E.  680.  See  also  Tn 
re  Dickson,  111  Fed.  72(5,  49  C.  C.  A.  574,  55 
L.RJI.  349.' 

Before  jthere  can  1)e  a  set-off  within  the 
foregoing  section ,  there  must  have,  been  a 
preference  prior  to  the  extension  of  the  new 
credit,  tn  re  Bailey,  110  Fed.  028.  See  al^o 
In  re  Ratli^f,  1,07  Fed.  80;  Price  .v.  Dert)y- 
shire  Coflfee  Cp.  128  App.  DiV.  472,.)  12  ^.  Y. 
S.     830,  2i  Am.  Bankr.  Rep.  280. 

It  has  been  held  that  there  is  no  piew  credit 
within  the  foregoing  section  when  th^  bank- 
rupt receiyee  property,  irpm.  a  , third  persqn 
and   afterwards  grants   a  preference  to  the 


person  seekjng  to  set-off  the  san^e.  Carleton 
Dry  Goods  Co.  v.  Rogers,  120  Fed.  X4,  57  C. 
C.  A.  34. 

It  has  been  held  that  where  the  new  credit 
has  passed  the  limit  of  a  security  given  there- 
for, the  credit  in  excess  of,  the  security  will 
be  held  to  be  "without  security  of  any  kind" 
and  entitled  to  be  set  off  against  the  amount 
i^ecoverable.    In  re  Tanner,  ^  Am.  Bankr.  Rep. 

If  the  creditor  has  acted  in  good  faith, 
and  extended  credit  without  security,  and 
the  money  or  property  has  passed  into  the 
debtor^s  possession,  the  creditor  is  entitled 
to  the  offset  provided  for  bv  section  60  c» 
without  a  showing  that  the  money  or  property 
remained  a  part  of  the  debtor's  estate  until 
the  adjudication  of  bankruptcy.  Kaufman 
v.  tredway,  195  U!  S.  2,71,  25  S.  Ct.  33,  40 
U.  S.  (L.  ed,)  190,  wherein  "it  wiU  be  noticed 
that  the  words  used  in  paragraph  V  are  not 
*the  bankrupt's  estate,^  but  /the  debtor's  es- 
tate.' 'Debtor'  is  ali^o  (ound  in  the  preceding 
clause  as  descriptive  of  the  one  tp  whom  the 
credit  is  given.  While  the  same  person  is 
both  debtor  and  bankrupt,  first  debtor  and 
then  bankrupt,,  tlie  use  of  the  former  term 
is  suggestive  of  the  time  of  the  transaction 
as  well,  as  t^e  status  of  the  recipient  of  the 
credit.  The  pi^riigraph  further  provides  that 
'the  .  amount  of  such  new '  credit  remaining 
unpaid  at  the  time  of  the  adjudication  in 
bankruptcy  may  be  set-opT.V,  tt  is  the  non- 
payment and  not  the  fi^ct*  thai  the  property 
remains  still  a  ^art  oi  tlie  debtor's  estate 
which  entitles  to  a  set-off.  '  It  would  seem 
that  if  Coi^ess  intended,  that  whicK  t^e  tri- 
al court  held  to  be  the  meaning  of  the  stat- 
ute it  would  have  said  'which  becomes  a  part 
of  the  bankrupt's  estate'  or  ,'whic^  becpmes 
and  remains  a  part  of  the  debtor's  estate 
until  the  adjudication  in  bankruptcy.*  Furth- 
er, Congress  provided  ^ihat  the  creditor  act 
in  good  faith.  Thus  it  ^xcli^^^  any  arrange- 
ment hj  which  tl^e  creditor,  seeking  to  es- 
cape the  liability  occasioned  by  the  preference 
he  ha^  received,  passes  money  or  property  over 
io  the  debtor  with  a  view  to  its  secretion  un- 
til  after  the  bai^kruptcy,  proceedings  have 
terminatecL,  or,  with  some  other  wrongful  pur- 
pose. It  meant  ^hat  the. creditor  should  not 
act  in  such;  a  way  as  to  intentionally  def^f^t 
the  bankrupt  act,  but  shoulc(  let  the  debtor 
)i«ive  thampne^  or, property,  lor  some  honest 
purpose.  Be<iuiriug  that.it  «houM  ,^^OQ°ic^..a 
part  of  tl^e  .debtor's  estate  expluded,  cases  in 
>yhich  thejcreditor  delivered  the  property  Xo 
a  .third  .person  on  tl^e . predit . ol  the  debtor^ 
or  delivQired  it  to  him  with  iusti:uction  to 
pass  i^t  on  to..9on^  third, party..  The  purpose 
was  that  the  property,  whicli  pfissed  from  the 
creditor  should  in  fact  hecot^e.a  part  ,of,  ^he 
debtor's '  estate,  and  that  the.  credit  should 
be  only  for  such  property.    Still  again,  to  re- 
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quire  that  the  creditor  should  not  only  in 
good  faitli  liave  extended  the  credit  and  that 
the  money  or  property  should  have  passed 
into  and  become  a  part  of  the  debtor's  estate, 
but  that  he  should  also  show  the  actual  dis- 
position thereof  made  by  the  debtor  would 
in  many  cases  practically  deny  the  creditor 
the  benefit  of  a  credit  which  he  had  extended 
in  good  faith.  Suppose  three  months  and  a 
half  before  bankruptcy  the  creditor,  in  good 
faith,  sells  and  delivers  a  bill  of  goods  to  the 
debtor,  a  merchant,  how  difficult  it  would  be 
to  show  what  had  become  of  each  particular 
article  on  that  bill,  or  what  was  done  with 
the  money  received  for  those  that  had  been 
sold;  and  the  same  when,  as  in  this  case, 
money  was  delivered  to  the  debtor.  If  Con- 
gress intended  to  require  such  proof  It  would 
seem  that  it  would  have  used  language  more 
definite  and  certain.  If  the  creditor  has  act- 
ed in  good  faith,  extended  credit  without  se- 
curity, and  the  money  or  property  has  actu- 
ally passed  into  the  debtor's  possession,  why 
should  anything  more  be  required?  Has  the 
creditor  not  been  already  sufficiently  punished 
when,  having  received  money  or  property  in 
payment  of  a  just  debt,  he  is  compelled  to 
refund  that  to  the  trustee  because  he  believed, 
or  had  reason  to  believe,  that  the  4ebtor,  in 
paying  that  debt,  preferred  hini  1  Why  should 
he  be  pimished  in  addition  by  the  loss  of  the 
benefit  of  a  credit  given  in  good  faith?  Wq 
are  of  opinion  that  the  state  court  erred  in 
its  construction  of  the  statute, and  in  per- 
emptorily denying  to  the  creditor  the  benefit 
of  the  credit." 

Prior  to  the  amendment'  of  section  57g  in 
1903  ( 10  Fed.  St  Aiin.  45,  Fed.  St.  Ann.  1912 
Supp.  p.  706),  whereby  only  such  preferences 
as  are  void  or  voidable  under  sections  60b  or 
67e  need  be  surrendered  as  a  condition  of 
the  allowance  of  a  ctalm,  the  decisions  were 
in  conflict  as  to  whether  the  right  to  set-oft 
within  section  60c  was  confined  to  a  case 
where  the  trustee  brought  an  action  to  re- 
cover the  preference  under  60b,  or  was  equal- 
ly '  applicable  to '  a  case  where  a  preferred 
creditor  surrendered  his  preference  under  sec- 
tion 67g  in  order  to  have  his  claim  a116wed. 
The  dispute  concerned  the  scope'  of  the  words 
"otherwise  recovemble*^  in  60c,  and  some  of 
the  cases  may  not  now  be  entirely  destitute 
of  vahie.  The  fdllowing  cases,  superseded  as 
stated  by  the  aihendment  of  57g,  in  1903,  held 
that  the  right  of  set-off  was  not  restricted  tb 
a  case  where  the  trustee  sued  to  recover  the 
preference.  In  re  Ryart,  105  Fed.  760,  5  Am. 
Bankr.  Rep.  396;  McKey  v.  Lee,  105  Fed.  923, 
45  C.  C.  A.  127;  In  re  Seckler,'  106  Fed.  484; 
In  re  Soldosky,  111  Fed.  611:  In' re  Southern 
Overalls  Mfg.Co.  Ill  Fed.  518,  affirmed  Kahn 
V.  Cone  Export,  etc.  Co.  116  Fed.  290,  63  C.  C. 
A.  92;  Peterson  v.  i?ash,  112  Fed!  Sll,  60  C. 


C.  A.  260,  55  L.R.A.  344,  55  L.R.A.  344;  In 
re  Tliompson,  112  Fed.  651;  In  re  Topliff, 
114  Fed.  323;  C.  S.  Morey  Mercantile  Co.  v. 
SchilTer,  1 14  Fed.  447,  52  C.  C  A.  249 ;  Gans 
V.  Ellison,  114  Fed.  734,  5^  C  C.  A,  366; 
Kahn  v.  Cone  Export,  etc.  Co.  115  Fed.  290, 
63  C.  C.  A.  92.  See  also  In  re  Abraham 
Steers  Lumber  Co.  112  Fed.  406,  50  C.  C.  A. 
310  (Order  110  Fed.  738  affirmed).  In  C.  S. 
Morey  Mercantile  Co.  v.  SchifTer,  supra,  the 
court  said:  '"It  is  contended  that  this  sec- 
tion authorizes  these  new  credits  to  be  set 
off  only  against  amounts  which  might  be  re- 
covered by  the  trustee  from  creditors  who 
have  knowingly  received  preferences  in  the 
way  described  In  section  60,  subd.  *b.'  The 
question  presented  by  this  contention  has  been 
the  subject  of  much  debate.  All  the  reasons 
for  and  against  it  have  been  repeatedly  stated 
by  the  various  courts,  and  it  would  be  a  work 
of  supererogation  to  repeat  or  review  them 
here.  The  arguments  in  support  of  the  posi- 
tion of  counsel  for  the  trustee  will  be  found 
in  Re  Ctiristensen  101  Fed.  243 ;  In  re  Arndt, 
104  Fed.  234;  In  re  Abraham  Steers  Lumber 
Co.  110  Fed.  738,.  748.  TAe  TeasosB  why,  in 
our  opinion,  this  contention ,  .cannot  be  and 
ought  not  to,.l)e  sustained,  have  .been  present' 
ed.  in  Peterson  v.  Nash,  112  Fed,  311,  50  C. 
^',  A.  260,  55  L.R.A.  344;  McKey  y.  Lee,  45 
C.  C.  A.  127,  106  Fed.  923;  In  re  Dickson, 
Xll  Fed.  726,  49  C.  C.  A.  574,  65  L.R.A.  349; 
In  re  Ryi^n,  105  Fe^l.  7|^0;  In  re  Seckler,  IOC 
Fed.  484;  and  Tn  re  Southern  Overalls  Mfg. 
Co.  Ill  Fed,.  518.  Since  the  decision  in  Peter- 
son V.  Kash,  our  attention  has  been  called 
to  the  following  remarks  contained  in  the 
opinion  of  the  supreme  court  in  Pirie  v.  Chi- 
cago title,  etc  Co.  182  V.  S.  455,  ?1  S.  Ct. 
906,  45  U.  S.  (L.  ed.)  1171;  'Nor,  again, 
do  we  find  anything  which  militates  against 
our  conclusion  in  subdivision  'c'  of  section 
60.  That  subdivision  is  applicable  to  the 
cases  arising  under  'b*  and  allows  a  aet-o£f 
which  otherwise  might  not  be  allowed.*  But 
there  are  at  least  two  reasons  why  thia  re- 
mark, is  neither  controlling  no^  persuasive: 
In  the  first  place,  the  question  whether  or 
not  the  set-ofl  provided  for  by  subdivision  'c* 
might  be  allowed  to  creditors  who  had  inno- 
cently obtained^  preiferences,  as,  wiell  as  to 
those  who  had  done  so  with  intent  to  ^vade 
the  provisions  of  the  bankrupt  act,  was  not 
in  issue  in  that  case,  tmA  was  not  decided ; 
and,  in  the'  second  place,  there  is  nothing  in 
this  remark  inconsistent  with  the  view  tliat 
offsets  against  such  preferences,  may  be  al- 
lowed. It  n^erely  states  that  su'^lvision  'c' 
is  applicable  to  cases  arising  under  suMivi- 
sion  'b.'  No  one  disi^uii's  that  proposition. 
After  a  careful  condideratiph  of  the  authori- 
ties, and  the  arguinents  which  they  so  forci- 
bly ptesent  utK)n '  ^ach  side  of  the  question 
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now  under  considemtion,  this  court,  at  Hi 
last  terin,  arrived  at  the  conclusion  that  sec- 
tion 60c  entitles  an  innocent  creditor  who 
coines  within  its  provisionB  to  set  off  the 
amount  of  his  new  credits  against  the  amount 
he  would  otherwise  be  required  by  section  57g 
to  surrender  before  proving  his  clahn,  and 
that  it  is  not  limited  in  its  application  io 
cases  where  the  trustee  may  sue  to  avoid 
the  preferences  under  section  60b.  Peterson 
V.  Nash,  112  Fed.  311,  50  C.  C.  A.  260,  55 
LJLA.  344^  Hie  circuit  eourt  of  appeals  of 
the  First  and  Seventh  circuits  have  arriyed 
at  tiie  same  conclusion.  McKey  t.  Lee,  105' 
Fed.  923,  45  C.  C.  A.  127;  In  re  Dickson,  111 
Fed.  726,  49  C.  C.  A.  674,  55  L.K.A.  349. 
A  thoughtful  reconsideration  of  this  question 
at  this  term  in  the  light  of  subsequent  di^ci- 
sions,  and  of  the  remark  of  the  supreme  court 
to  which  reference  has  been  made,  has  served 
but  to  confirm  us  in  the  righteousness  and 
soundness  of  that  conclusion.'* 

Besides  the  cases  cited  at  the  beginning  of 
the  forgoing  quotation,  the  following  cases 
held  that  the  right  to  set-off  wa^  confined  to 
a  case  where  the  trustee  sued  to  recover  the 
preference:  In  re  Keller,  109  Fed.  118;  In 
re  Jones,  123  F^:  128,  10  Amit'Bahkr.  Rep. 
513;  In  re  Rosenberg,  27  Am.  Bankr.  Rep. 
316. 


cepted  a  composition  with  full  knowledge  of 
the  factp  and  without  an  endeavor  to  prove 
his  set-off  against  the  bankrupt,  it  was  held 
that  he  had  waived  any  set-off  which  he  might 
have  had  against  the  bankrupt.  Hunt  v. 
Holmes,  16  Nat.  Bankr.  Reg.  101,  12  Fed.  Cas. 
No.  e,a90  (Decided  under  Act  of  1867). 

Under  the  Bankruptcy  Act  of  1867, 'it  was 
held  that  the  statute  of  limitations  mi^ht 
have  barred  the  right  of  action  against  the 
bankrupt,  without  affecting  a  set-off  which 
existed  at  the  time  of  the  adjudication  in 
bankruptcy.  Von  Sachs  v.  Kretz,  10  Hun 
(X.  Y.)  95.  Compare  Harwell  v.  Steel,  17 
Ala.  372. 

Where  pending  an  action  by  a  bankrupt 
the  bankrupt  obtains  a  discharge,  the  dis- 
charge does  not  affect  the  right  of  the  other 
party  to  set  up  a  counterclaim  against  the 
bcmkrupt.  Wyckoff  v.  Williams,  136  App. 
Div.  495,  121  N.  Y.  $.  189  (Act  ol  1898). 
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It  is  the  duty  of  a  trustee  to  interpose  a 
set-off  or  eounterdftim.  •  I14  r^  Royce  Dry 
Goods  Co.  133  Fesd.  100  (Act  of  189j9). 

It  has  been  held.  that.  1^  crediitor  by. going  to 
trial  on  an  iesw  as  to  the  silowance  of.. a 
set-off  consents  to-  the  jurisdiction  of  the 
court  within  section  23b  of  the  Bankruptcy 
Act  of  1898  (30  St.  I/.  552,  1  Fed.  St.  Ann. 
p.  590,  Fed.  St.  Ann.  1912  Supp.  p.  595).  In 
re  White,  177  Fed,  194,  98  C.  C.  A.  333,  26 
L.R.A.(N.8.)  451.       ... 

The  persmi  asserting  a  set-off  has  the  bur- 
den of  proving  it.  In  re  Harper,  .175  Fed. 
412,  23  Am.  Bankr.  Kep.  918  (Act  of  1898) : 
Ogden  V.  Cowley,  2  Johna.  (N.  Y.)  274  (Act 
of  1800) ;  Howard  v.  Magazine,  etc.  Co.  147 
App.  Diy.  335,  131  >^.  Y.  6.  916.  (Act  of 
1898). 

The  person  seeking  to  use  a  set-off  may  be 
barred  by  laches,  or  may  be.  estopped  to  set 
up  his  counterclaim.    Pindel  v.  Holgate  (Act 
of   1898)    reported  in  iull,  ppst,  this  page. 
Wagner    v«    Citi^n'i^    Bank,  .  etcw    Co.     122. 
Tenn.    164,    18    Am.  .Cas.   483,    122   S.    W.. 
245,  1.35  Am.  St  Rep.  869,  28  L.R.A.(N.S.) 
484    (Act  of  1898).     Lil^ew^se  a  debtor  by. 
hia  covduct   in  the  baakruptcy   proceedinga 
may  waive  his  right  sub/sequently  to  assert 
a  set-off. .   Hunt  v.  Holmes,  16  Nat.  Ban^r. 
Rep.   IQl,   12   Fed.   Cas.   No.   6,890    (Act   of 
1867)  Brown  v.  Farmers'  Bank,  6  Bush  (Ky.) 
198r  (Act  of  1867).  Thus  where  a  creditor  ac- 
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Bankrnpiey  —  Review  of  Allowaaee  ^f 
Claim. 

.  Under  Bankr.  Act  Julv  1.  1898,  c.  54),  J 
25  (3),  30  Stat.  653  (l>ed.  St.  Ann.  60^; 
Fed.  St.  Ann.  1912  Supp.  p.  634),  authorizing 
appeals  as  in  equity  cases  from  a  judgment 
allowing  or  rejecting  a  debt  or  claim  of  $500 
or  over,  ah  order  allowing  such  a  claim  is  not 
reviewable  by  a  petition  to  revise,  as  each 
metliod  of  procedure  for  the  review  of  orders 
in  bankruptcy  is  exclusive  of  the  other. 

[See  generally  3  R.  C.  L.  tit.  fTan^riiptcy, 
P-  347.] 
Review  of  .Cpaflvmatioa  .of  Sate.  . 

Under  Bankr.  Act,  §  24b  (1  Fed.  St.  A^^n. 
595;  Fed.  St  Ann.  1912  Supp.  p.  6II),  pror 
viding  that  the  several  Circuit  Courts  of 
Appeal  shall  have  jurisdictioi)  to  ^u  per iift tend 
and' revise  lii  riiattenj  of  law*  Ihe  proieedfiftfrtf 
of  the  ^evei^l  inferior  caairts  6f  bankrujyt'cy 
within  their  jurisdiction,  an  order  coti Arming 
the  sale  of  the  land  of  a  bankrupt  in  which  he 
had  a  homestead  interest  is  properly  reviewa* 
ble  in  matters  of  law  by  a  petition  to  revise. 

Review  of  Allowavioe  of  Claim  in  Coa- 
Jvnctioa  with  Aaotlier  Order.' 

Though  an  order  allowing  a  claim  is  not, 
standing  alone,  reviewable  on  a  petition  to  re- 
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vise,  where  there,  was  only  one  other  small 
claim,  and  the  necessity  for  a  sale  of  land 
in  which  the  bankrupt  had  a  homestead  inter- 
est depended  mainly  upon  the  validity  of  the 
claim  in  question,  the  allowance  of  such  claim 
will  be  reviewed  on  a  petition  to  revise  the 
order  confirming  a  sale  of  the  homestead. 

Set-Off  in  Bankruptcy  —  Eatoppel  of 
Bankrupt. 

A  voluntary  bankrupt  in  his  schedules  list- 
ed the  claim  of  a  bank  based  upon  a  judgment 
without  mentioning  any  oflFset,'  and  stated 
that  he  held  no  unliquidated  claims  or  choses 
in  action  of  any  kind  against  any  person,  and' 
in  a  proceeding' to  sell  land  in-  which  he  had 
a  homestead  interest,  in  whieh  the  necessity 
for  making  the  sale  rested  upon  the  as8^imp<^ 
tion  tUat  the  claim  oi  the  bajulc  was  valid, 
resisted  a  sale  on  other  grounds.  ,  An  order  of 
sale  was  affirmed  on  appeal,  and  a  sale  had. 
On .  application  for  iein  order  confirming  the 
sale,  the  bankrupt,  nior6  than  four  years  after 
the  petition  was  Hied,  for  the  fl'rst  time  set 
up  an  offset  or  counterclaim  for  wrongful  at' 
tachment  in  the  action  in  which  the  bank's 
judgment  was  obtained.  It  is  held  that  he 
was  estopped  by  the  representations  in  the 
schedules  and  the  order  of  sale  from  setting 
up  such  counterclaim,  as  a  judgment  is  an 
adjudication,  not  only  of  all  defenses  actually 
interposed,  but  of  dA  '^hML  might  have  been 
interposed. 

[See  note  at  ,en4.f>f  tf^i^  ^aseJ 
Jndcments  ^-^  Matter*  Conclnded. 

Under  the  rule  established  in  Idaho,  a  judg- 
ment conclude^'  air  clilmi'9or  ^wrongful  at- 
tachment in  the  action  in  which  the  judgment 
is  obtained. 


A      t 


Set-Off    in.    BayUcrvqutoy  .'-«* .  I<i^ekes    of 
Bankrupt. 

Where,  at  the  tU^je  a  baAkxi^pt  sought  to  set 
up  a  claim  for'daniag^i^s  ironi  "an  attachment 
as  a  counterclaim  against  the  judgment  ob- 
tained in  the.^ction  in  which  the  attachment 
was  issued,  An  action'  by*  the  Judgment  credi-' 
tor  j^inst  the  sheriff  fqr.his  negligence  in 
cajriingfor  the  attached  propertjr  was  barred 
by  Key!  , Codes  Idaho,  §4055,  subd.  J,  re-, 
quiring  actions  against;  sherilTs  Upon  a  lia- 
biljlty  )ncuri*e<y  by  the  doing' of  an  act  iii. their' 
diliqial  capacity  and  by  virtue  o(  their  office, 
or  by  fhe^  omission  of  an  official  duty,  to 
be  brought'  within  two  years,  and  an  action 
against  the^  judgment  creditor  would  have 
bpeu  bar  red/ by  section  4054,  subds.  2,  3,_  re- 
quiring actions  for  trespass  lapoii  real  prop-, 
erty  and  for  liking  or  injuring  personal  prop- 
erty^ to  bfe  'broiifehf  -vrithin  thfife  ^j^earfif,  the 
bfiinkTupt.  is'  barred  by  his  laches  from  setting 
up  such  claim.  '    :     ' 

,      [See  note  kt  end  of  this  case;]    ' 

Biskt  to  Set  Off  ITialiqnid^^^^  Claim. 

.  In  a  baakrup^y  ..proceeding,  a  claim  for 
unliquidated  damages  lor  ^  tort  couji.d  not  be 
set  off ,  agaiiut  a  .  cJaim  .  upon  a .  judgment, 
whether  the  mattei;  was  wntrolled,  by  Rev. 
Codes  Idaho,  §  4184,  .providing  that  a  counter- 
claim^ mi^st  be  a  c;au8e  of  act ioq  arising  ou^ 
oi  tlie  transaction  set  forth  In  £he  complaint 
as  the  foundatfon'  of  plaitltitf 6  '6laltii  of  con- 
nected with. the  subject  of  the  action,  or,  in 
an  action  aridiftg  upon  coii tract,  any  other ^ 


cause  of  action  also  arising  upon  contract, 
or  by  Bankr.  Act,  §  63  (1  Fed.  St.  Ann.  679: 
Fed.  St.  Ann.  1912  Supj).  p.  753),  specifying 
in  subdivision  "4"  the  claims  which  may  be 
proved,  and  providing  in  subdivigion  **b"  that 
unliquidated  olaims  may  he  liquidated  in  sach 
manner;  as.  the  -court  shall  -direct,  and  may 
thereafter  be  proved  and  allowed  against  the 
estate,  ^d  section  68  (1  Fed.  St.  Ann.  606; 
Fed.  St.  Ann.  1912  Supp.  p.  8105)  providing 
for  a  set-off  of  mutual  debts  and  credits,  and 
providing  that  a  set-off  or  counterclaim  ah&ll 
not  be  allowed  which  is  not  provable  against 
the  estate,  as  «dction  63b  does  nbt  enlarge  the 
scope  of  subdivision  "a,"  and  nnliquii^ted 
claims,  arising  ont  of  tarte  fure  not  oo¥ered  by 
aubdivision  '*a," 

[See  note  at  end  of  this  case.] 

Petition  to  revise  orders  of  United  States 
District  Court  for  Central  District  of  Idaho. 

Bankruptcy  proceedings.  Frank  M.  Pindel, 
bankrupt,  and  Norman  J.  Holgate,  trustee. 
Bankrupt  petitions  to  revise  orders  reversing 
orders  of  referee  and  allowing  claim  of  Bank 
of  Kez  Perce  and  confirming  sale  of  home- 
stead. The  facts  are  stated  in  the  opinion. 
Affirmed. 

E4wv^  U.  WUHams  and  Eien  F.  Tweedp  for 
petitioner*    • 

Finis  Bentley  for  trustee. 

Eugene  0*Neill  for  claimant. 

Sitting:  GiLBEBT,'RoBriand  Morbow,  Cir- 
ciiit  Jn4g6«. 

[344]  '  MoBttbW,'  J.-^The    controversy     in- 
volved in'  this  ciiMe  was  'before  this  ttiart 
A  p<ititlftn'  fof  Tension  of  an  order  in 
mptcy  •  procee^fngs  in  th*  District  Court  of 
the  United  Stiites  for  the  District  of  Idaho, 
in  the  case  of  ^ez  Pesce  Bank  v.  Pindel,  193 
Fed;'  917,  113  C.  O:  A.  645.     The  Bank   of 
Nez  Pei'ce  had  recovered  a  judgment  in  the 
state  court  of  Idaho  against  Frank  M.  Pindel, 
on  February  15,   1909,  for  $5,382.28.     ITpon 
tills '  judgihent  the  proceeds  of  the  aale   of 
certain     attached     J>rop^rty,    lunotmting     to 
$1,956.25  had  been  credited,  leaving  a  balance 
of   $3,426.03.  ^   While   proceedings  were  still 
pendinj^'  in  the  Utate  court  upon  this  judgnaent 
upon  a  claim  of  homestead  made  by  the  jud^ 
ment  debtor,  he  filed  his  petition  in  voluntary 
bknkniptcy    in    the   Ukiked    States    District 
Court  for  -th*  District  of  Idaho.     The  peti- 
tion was  filed  on  February'  10,  1910,  and  on 
February  14,'  1910,   Pindel  was  adjudicated 
a-  bankrupt,    and  th^resLfter   a    trustee  was 
r^ularly  apj^oihted.     In  Pitidel's  petition  in 
bankruptcy'  he  listed"  the  balance  of  the  judfr- 
mcnt  in  favor  of 'thie  Nez  Perce  Bank  as  an 
uneecui^d  claim'  agaivisf  his  edlat^:    No  set- 
off or  counterclaim  ^ka  stated. 

The  question  before  thib  court  upon  revision 
related  to  certain  cxeniptions  of  property 
claimed  by  the  bankrupt  imder  the 'statute 
laws    of  Idaho   and    th^    Bankruptcy   Aet. 
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Among  others  was  the  claim  of  homestead 
which  had  been  pending  in  the  state  eotirt. 
llie  judgment  of  the  state  court  in  favor  of 
the  bank  and  against  the  bankrupt,  and  the 
l^Iance  due  thereon,  were  not  questioned  by 
the  bankrupt  or  his  wife.     The  statutes  of 
Idaho  provide  that  a  homestead  may  be  select- 
ed and  claimed  by  the  head  of  a  family  of  not 
exceeding  $5,000  in  value.    Where  the  home- 
stead   is    of    a    value    exceeding    $5,000,    a 
method  of  procedure  is  provided  in  execution 
proceedings  whereby,  if  the  land  claimed  cah 
be  divided  without  material  injury;  it  shall 
be  80  divided,  and  a  homestead,  including  the 
residence,  of  the  value  of  $5,000,  be  set  apart 
for    the    claimant,    and    execution'  enforced 
against  the  remainder ;  but  if  the  ian'd  cannot 
be  so  divided  it  shall  be  solJ  and  ouc  of  the 
proceeds  of"  sale  $5,000  shall  be  paid  to  the 
home&tead  claimant.     The  District  Cc^urt;  in 
the  exercise'  of  its  jilrisdiction  "to  determine 
all  claims  of  bankrupts  to  their'  exemptions" 
(clause    11,    §    2,    Bankruptcy   Act;    1    Fed. 
St.   Ann.  535;   Fed.  St.  Ann.  1912  Siipp.  p. 
478) ,  found  the  value  of  the  property  claimed 
as   a   homestead   to  be   $9,000/' or  $4,000  in 
I'xeess'of  tlie  exemption  J)rbvided  in  the  state 
law.     The  court  directed  that  upon  the  pay- 
ment  into   court  by   the   bankrupt,   for   the 
benefit  of  the  creditors  of  the  estate,  of  the 
sum  of  $4,000  within  [345]  30  days,  the  en- 
tire tract  should  be  set  apart  as  a  homest<?ad. 
In  default  of  spch  payment  the  trustee  was 
authorized  to  sell  the  land,  under  the  direc- 
tion  of  the  referee  in  the  manner  provided  by 
law,   for  not  less  than  $5,000.     Out  of  the 
proceeds  of  the  sale  '$5,000  was  to  be  paid 
to' the  bankrupt'  and  his  Strife,  and  the  balance, 
if  any,  was  to  be  distributed  in  d\ie  course  of 
administration.  '  l^eing  dissatisfied  with  this 
order  of  the  court,  the  bankrupt  and  his  wife 
petitioned  this   court   for   a   revision   of  the 
order,'  on  the  'ground  that  the  District  Court 
was  without  jurisdiction,  to  determine  their 
homestead  rights,  and  ^hat  {he  matter  rested 
entirely  with  the  state  court.     I^  was  also 
contended  that^  the  District  Court  erred   in 
directing  that  fhe  exemptioner  pay  the  sum 
of  $4,000  into  tlie  estate;  otherwise,  that  the 
homestead  he  sold  for  a  sum  not  less  than 
$5,000,  and  when  sold  that  the  said  sum  of 
$5,000  be  paid  to  Mrs.  Pindel,  and  the  sur- 
plus, if  any,  to  the  trustee.    In  the  petition 
to  this  court  the  petitioners  allege<l  "tfiat  the 
Bank  of  Nez  Perce,  with  a  claim  of  $3,427.93, 
and  C.  C.  Triplett,  with  a  claim  of  $70.85, 
were  the  only  judgment  credito;rs.'*    No  ques- 
tion was   raised   as  to  the  balance  due  the 
bank,  nor  was  any  claim  made  that  there  waa 
any   set-ofT   or   counterclaim   as   against   the 
bank.     The  order  of  the  District  Court  was 
affirmed.     193  Fed.  917,  113  C.  C.  A.  545. 

tJpon  the  question  there  reviewed  the  de- 
cision of  this  court  became  the  law'  of  the 
case.     The  mandate  of  this  court  was  sent 


down  on  October  21^  l&lZ,'and  thereafter,  and 
after  the  bankrupt  liad  refused  to  pay  the 
trustee  for  the  benefit  of  the  creditors  of  the 
estate  the  sum  of  $4,000,  a  sale  of  the  prop- 
ert^^  was  ordered,  and  a  sale  was  made  for  the 
sum  of  $10,500  (bein^  $5,500  in  excess  of  the 
exemption).  Thereupon  thfe  referee,  upon 
petition  of  the  trustee,  proceeded  with  a 
hearing  which  involved, '  among  other  things, 
a  set-off  or  counterclaim  of  the  bankrupt 
against  the  judgment  of  the  Bank  of  Nez 
Perec  and  also  the  confirmation  of  the  sale  of 
the  property.  The  result  of  this  hearing  was 
an  order  of  the  referee  providing,  among  other 
things,  that  the  claim  of  the  Bank  of  Nez 
Perce  be  disallowed,  because  of  a  set-off  or 
counterclaim  exceeding  the  judgment,  '  and 
that  the  sale  of  the  homestead  be  not  con- 
firmed.  The  trustee  in  bankruptcy  and  the 
bank  thereupon  petitioned  the  District  Court 
for  a  review  of  this  order  of  the  referee. 

Upon  a  hearing  before  the  District  Court, 
the  order  of  the  referee  was  reversed,  the 
claim  of  the  bank  was  allowed  for  the  prin- 
cipal sum  of  $3,294.53,  together  with  interest 
thereon  at  the  rate  of  7  per  cent,  pfer  annum 
from.  February  15,  1909,*  to  February  10,  IMO, 
the  date  of  the  filing  of  the  petition,  amount- 
ing to  $227.30,  making  a  total  of  $3,521.83, 
interest  to  be 'thereafter  allowed  pursuant  to 
the  general  rules  of  law  and  as  the  facts 
might  warrant,  ^e  set-off  or  cdtmterclaiih 
was  disallowed.  The  order  further  provided 
that  the  order  of  the  referee  refusing  to  con- 
firm the  sale  of '  the  homestead  be  reversed, 
and  that  the  sale' be  cdtffirmed.  Sufeh  conftrma- 
tidn  was  hot,  howevef,  to  become  absolule  or 
final  until  the  expiration  of  35  days  from  the 
date  of  the  order,  and  if  during  that  {>erio^ 
the  bankrupt  or  his  wife  should  cause  to  be 
paid  to  the  trustee  the  sunl  of  $5,500  [346] 
theing  the  exceed  over  the  '  exexription  of 
$5,000),  with  interest  at  the  rate  of  7  per 
cent,  per  antium  until  paid,  to  be  appTied'  and 
distributed  is  assets  of  the  estate,  thereupon 
the  order  should  become  of  no  effect,  and  said 
lands  and  the  whole  thereof  should  be  set 
apart  as  the  homestead  of  the  bankrupt  and 
his  wife;  and  should  be  exetapt  from  admin- 
istratfon  and  free  from  all  claims  of  creditors. 
Upon  the  other  hand,  if  tlie  payment  Wa4  not 
made  within  the  time  specified;  upon  the  ex- 
piration of  said  period  the 'order  should*  be 
deemed  to '  be  final,  and  the  trustee  should, 
upon  receiving  the  full  purchase  pride,  execute 
and  deliver  to'  the  purchaser  or  his  assigns 
a  proper  Instrument  of  conveyance,  and  sdid 
eonvevance  should  be'  deemed  to  relate  back 
to  the  date  of  the  order.  The  bankrupt  is 
dissatisfied  with  these  orders,  and'  now  peti- 
tions this  courf  for'  a  review  of  these  two 
orders  of  the  District  Court  in  matters  of 
law,  tindi^r  Secf  ion  2'4b  of  the  Bankruptcy  Act 
(1  Ted.  Rt.  Ann.  595;  Fed.  St.' Ann.^' 191* 
Supp.  p.  611). 
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It  is  assigned  as  error  that  the  District 
.Court  erred  in  reversing  the  order  of  the  ref- 
eree^ disallowing  the  claim  of  the  Bank  of 
Nez  Perce,  and  allowing  such  claim,  and  in 
the  conclusions  of  law  allowing  the  claim  of 
the  bank  against  the  bankrupt  estate. 

Clause  3  of  section  25  of  the  Bankruptcy 
Act  (1  Fed.  St.  Ann.  602;  Fed.  St.  Ann.  1912 
Supp.  p.  634),  provides  that  appeals  as  in 
equity  cases  may  be  taken  in  bankruptcy  pro- 
ceedings from  the  courts  of  bankruptcy  to 
the  Circuit  Court  of  Appeals,  from  a  judg- 
ment allowing  or  rejecting  a  debt  or  claim 
of  $500  or  over.  It  is  obvious  tliat  the  order 
of  the  District  Court  allowing  the  claim  of 
t^e  Bank  of  Nez  Perce  comes  under  this  re- 
view of  orders  in  bankruptcy  is  exclusive  of 
the  other.  In  the  case  of  In  re  Loving,  224 
U.  S.  183,  32  S.  Ct.  446,  66  U.  S.  (L.  ed.) 
725;  In  re  Mueler,  135  Fed.  711,  68  Q.  C.  A. 
349;  Bothwell  v.  Fitzgerald,  219.  Fed.  408, 
135  C.  C.  A.  212.  Standing  alone,  this  order 
is,  therefore,  not  reviewable  on  this  petition. 
But  it  appears  that  the  petition  in  bank- 
ruptcy was  because  of  this  claim  against  the 
petitioner.  The  only  other  claim  against  his 
e^te  ^t  forth  in  the  petition  in  bfinkruptcy 
was  a  small  one,  amounting  to  only  $70.85;. 
The  sale  of  ^he  homestead  and  the  bankruptcy 
proceedings  connected  with  the  iiistribution 
of  the  estate  are  mainly  dependent  upon  the 
validity  of  this  claim,  and  the  increase  in 
the  value  of  the  l^omestead  during  the  bank- 
ruptcy proceedings  has  made  the  homestead 
itself  an  important  factor  in  the  case.  The 
order  confirming  the  sale  of  the  homestead 
is  properly  before  us,  and  is  reviewable,  un- 
der section  24b,  upon  matter  of  law.  In  re 
Knosher,  197  Fed.  136,  116  C.  C.  A.  560.  But 
we  cAi^not  review  the  question  involved  in 
that  order  without  considering  the  validity  of 
the  claim  of  the  bank.  Whether  the  home- 
stead shall  be  sold  or  not  is  the  controlling 
question,  but  we  cannot  determine  that  ques- 
tion without  knowing  whether  a  sale  of  the 
homestead  is  in  fact  required  to  pay  the  debts 
of  the  estate;  that  is  to  say:  Are  there  any 
creditors  to  whom  the  proceeds  of  sale  will 
be  distributed  in  the  event  a  sale  is  made? 
If  there  are  no  debts,  the  only  other  ground 
for  a  sale  would  be  to  pay  the  expenses  of  the 
bankruptcy  proceedings;  but  that  question  is 
not  before  us.  In  this  situation  of  the  case, 
we  are  of  opinion  that  we  may,  in  carrying 
out  the  [347]  manifest  purpose  of  the  Bank- 
ruptcy Act,  review  the  order  allowing  the 
claim  as  involved  in  the  order  of  sale;  but  in 
auch  a  review  we  are  limited  to  questions  of 
law. 

The  evidence  is  not  in  the  record,  and  the 
only  question  open  to  us  is  whether  the  find- 
ings of  the  court  are  sufficient  to  support  the 
order  of  the  court  allowing  the  claim.  There 
are  no  formal  findings  by  the  court,  but  they 


are  sufficiently  stated  in  the  opinion  of  the 
court  to  enable  us,  with  the  record,  ito  review 
the  order  upon  its  merits.  In  addition  to  the 
facts  already  stated,  the  court  finds  that  the 
petitions  and  schedules  rn  bankruptcy  were 
filed  by  Frank  M.  Pindel  on  February  10, 
1910,  and  the  adjudication  was  made  Feb- 
ruary 14,  1910,  and  thereafter  a  trustee  wa^ 
appointed  for  the  estate;  that  in  the  scheduler 
filed  by  the  bankrupt  the  claim  of  the  Bank 
of  Nez  Perce  was  listed  for  the  amount  of 
$3,427,93;  that  the  claim  was  founded  upon  a 
judgment  obtained  by  the  bank  against  Frank 
M.  Pindel  and  his  wife,  Sarah  £.  Pindel,  in 
the  state  district  court  of  Idaho  on  February 
15,  1909,  for  $3,635.16,  and  costs  taxed  at 
$1,747.12,  making  a  total  of  $5,382.28;  that 
upon  this  judgment  there  were  credited  the 
proceeds  of  the  sale  of  certain  attached  prop- 
erty, amounting  to  $1,956.25,  leaving  a  bal- 
ance of  $3,426.03,  which,  together  with  inter- 
est, constituted  the  claim  as  set  forth 
in  the  schedules;  that  in  the  schedules 
of  the  bankrupt, '  under  appropriate  head- 
ingi^  he  represented  that  he  held  no  un- 
liquidated claims  or  choses  in  action  of 
any  kind  against  any  person,  and  in  the 
special  proceeding  relating  to  the  sale  oi 
];pal .  estate,  which  resulted  in  the  order  of 
cpurt  providing  (or  such  sale,  and  which  was 
brought  to  this  court  for  review  in  the  former 
case,  and  affirmed,  the  necessity  for  making 
the  sale  rested  upon  the  assumption  that  the 
claim  of  the  bank  was  valid;  that  in  thes* 
proceedings  the  bankrupt  and  his  wife  re- 
sisted the  making  of  the  order  of  sale,  hat 
at  no  time  was  the  validity  of  the  judgment 
or  the  amount  due  thereon  put  in  issue,  nor 
was  the  suggestion  ever  made  tliat  the  sale 
should  not  be.  ordered  because  there  was  no 
indebtedness  to  pay. 

Referring  now  to  the  petition  of  the  bank- 
rupt and  his  wife  in  this  court  for  review 
of  the  order  of  sale,  we  find  that  it  was  rep- 
resented that  the  Bank  of  Nez  Perce,  with  a 
claim  of  $3,427.93.  and  C.  C.  Triplett,  with 
a  claim  of  $70.85,  were  the  only  judgm<!nt 
creditorfB.  The  affirmance  of  the  order  of 
sale  by  this  court  left  nothing  to  he  done 
but  to  make  the  sale,  or  release  the  property 
to  the  bankrupt,  in  accordance  w;ith  the  ienm 
therein  provided.  ,  Kef  erring  now  to  the 
record,  it  appears  that  on  March  1,  1913,  a 
sale  of  the  property  was  ordered,  the  bank- 
rupt having  refused  to  pay  to  the  trustee  the 
sum  of  $4,000  for  the  benefit  of  the  creditors 
of  the  estate.  It  appears  further  from  the 
record  that  the  land  was  sold  on  April  5. 
1913,  after  due  notice  published  and  posted, 
for  the  sum  of  $10,500.  The  return  of  sale 
was  made  on  April  23,  1913,  and  an  order 
of  confirmation  was  asked  by  the  trustee.  To 
this  return  the  bankrupt  caused  certain  ob- 
jections to  be  made,  among  others  that  ther^ 
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was  nothing  due  ty  U^.  ^nk  of  Nez  Perce, 
and  he  claimed  damages  against  the  bank  for 
the  taking  of  his  wife's  property  under  th? 
exefiutrOii'  (tailed  by  the  staie' court/  -TiM  dam- 
ages claimed  upon  the  hearing  were  for 
wrongful  attachments,  .  C3483  •  and  exceeded 
the  judgment.  These  objections,  setting  up  a 
set-off  Of :  coiiqterQlaira  .in  the  iden^tical  case 
heard  and  determined  in  the  state  court,  were 
filed  more  than  four  years  after  the  bank- 
rupt hikd -filed  his  iietitioii  4n  bankruptrjr, 
wherein  lie  had  Ihfted  the  baltince  du«  the 
bank  as  an  unsecured  claim  against  the 
estate,  and  no  set-off  or  counterclaim  was 
stated.  It  appears  further  tbat  under  ap- 
propriate bladings  in  the  schedules  the  bank- 
rupt represented  that  he  held  no  unliquidated 
claims  or  choses  in  action  of  any  kind  against 
any  person*.  The  bahk  and  th«  truatee  an- 
swered the  objections  of  the  bankrupt,  and 
thereupon  the  referee  proceeded  to  a  hearing 
upon  the  Ipsues  thus  presented. 

The  evidence  taken  upon  thia  hearing  is,  of 
course,  not  in  the  record.  The  judge  of  the 
District  Court,  referring  to  it,  says : 

"A  voluminoas  and  complioated  record  is 
presented,  a  mere  sketch  of  which  would  be  of 
inordinate  length,  and  ther^ore  I  shall  at- 
tempt little  more  than  to  state  in  brief  the 
reasons  upon  which  my  conclusions  are 
based." 

The  conclusions  which  tlie  court  drew 
from  the  record  are,  however,  sufficiently  sup- 
ported by  the  facts  already  stated.  The  court 
says: 

"Surely,  if  there  had  been  any  suggestion 
of  the  issue  now  presented  for  the  first  time, 
the  court  would  hot  liave  ordered  a  sale  to 
pay  a  debt  which  might,  in  fact,  prove  to 
have  no  existence  at  all.  It  would  have  re- 
quired that  issue  to  be  first  tried  out.  That 
was  the  time  for  the  bankrupt  to  speak,  and 
to  claim  his  defense,  if  any  he  had.  The 
courts  will  not  try  a  controversy  in  piecemeal. 
There  miist  be  an  end  to  litigation.  The 
bank  was  then  seeking  a  sale  of  the  real 
estate  for  the  payment  of  its  claim.  If 
we  credit  liim,  the  bankrupt  had  two  defenses. 
He  pleaded  one  of  them,  went  Xo  trial,  failed, 
went  to  tlie  appellate  court,  again  failed,  and 
after  all  the  delay  and  expense,  and  when 
the  order  of  sale  is  about  to  be  made  effective, 
he  draws  from  its  concealment  his  other 
defense,  tinder  a  familiar  rule,  he  should  not 
again  be  heard.  A  judgment  is  an  adjudica- 
tion, not  only  of  alt  defenses  actually  inter- 
posed, but  as  well  all  of  which  might  have 
been  interposed.  It  is  thought  that  not  only 
by  the  representations  made  in  the  scheduleB, 
lut  by  the  order  of  May  20th,  the  bankrupt 
is  estopped  from  setting  up  the  counterclaims 
at  this  time.  .  .  .  Tlie  judgment  in  the 
state  court  is  unquestionably  valid,  and  the 
sale    of    the   attached   property    was    legally 
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made.  Under  the  rule  established  by  the 
Supreme  Court  of  the  state,  the  judgment  con- 
cluded all  claims  for  wrongful  attachment. 
Willman  v.  Friedman,  4  Idaho  209,  38  Pac. 
937,  95  Am.  St.  Rep.  59." 

Referring  to  a  claim  that  the  property  was 
worth  more  than  it  sold  for,  and  that  it  might 
have  had  better  care,  the  coiirt  says: 

"It  is,  of  course,  easy  enough  at  this  late 
date  to  produce  opinion  testimony  tending  to 
show  that  the  property  was  worth  much  more 
than  it  sold  for,  and  that  it  might  have  had 
better  care.  Upon  such  an  issue  the  passing 
of  time  usually  operates  in  favor  of  the  claim- 
ant and  against  tiie  officer,  especially  in  cases 
where,  as  here,  the  officer  is  without  notice 
that  any  claim  of  damages  will  be  asserted, 
and  therefore  has  no  reason  to  fortify  himself 
by 'gathering  and  preserving  the  necessary 
evidence.  It  was  doubtless  for  that  rea- 
son that  the  Legislature  has  provided  (sec- 
tion 4055,' siibd.  1,  Revised  Codes  of  Idaho), 
that  an  action  u})On  such  a  claim  against  an 
officer  must  be  commenced  within  two  years 
from  the  time  the  cause  of  action  accrues. 
The  theorj'  of  the  law  urged  by  counsel  for 
the  bankrupt  is  that  the  defendant  may  main- 
tain his  action  against  the' plaintiff  for  the 
negligence  of  the  sheriff  in  executing  the  writ, 
and  that  the  plaintiff's  remedy  in  turn  is 
against  that  officer  and  his  bondsmen.  But 
here  the  defendant  waits  until  any  remedy 
the  bank  may  have  t349]  had  against  the 
sheriff  is  cut  off  by  the  statute  of  limitations, 
and  then  for  the  first  time  asserts  his  claim. 
As  a  further  consideration  it  is  to  be  observed 
tliat  upon  his  appointment  these  counter- 
claims vested  in  the  trustee,  and  it  is  ap- 
parent that  i^  he  had  brought  a'  plenary  suit 
thereon  against  the  bank  at'  the  time  they 
were  fli-st  put  forward  by  the  bankrupt  in 
this  proce^ing,  section  4054,  subds.  2,  3,  of 
the  Idaho  Revised  Codes,  providing  for  a 
three-year  period  of  limitations  for  actions 
for  trespass  upon  real  property  and  for  tak- 
ing or  injuring  personal  property.  Could  have 
been  successfully  pleaded  in  bar.  While  in 
terms  these  statutes  do  not  apply  to  a  pro- 
ceeding of  this  character,  the  principle  is  the 
same;  in  equity  the  bankrupt  should  be  held 
to  be  barred  by  his  own  laches. 

"Thus  far  the  diseu^aion  has  been  upon  the 
assuniption  that  a  claim  for  unliquidated 
damages  for  a  tort  may  be  set  off  agSrinat  a 
claim  upon  a  judgment;  but  may  this  be 
done?  If  the  question  be  refer]:ed  to  the 
Idaho  Statutes,  it  is  plain  that  under  section 
4184  of  the  Revised  Codes  the  answer  muat 
be  in  the  negative,  for  clearly  the  claim  does 
liot  fall  within  subdiviaion  2  thereof,  and  in 
so  far  as  it  comes  within  the  first  subdivision, 
it  should  have  been  set  up  in  the  original 
action,  and  must  therefore  be  held  to  be 
barred  or  extinguished  under  the  rule  of  sec- 
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tion  4i85  and  Will^)An  v.  Friedman,  supra, 
li, the  view  bq  taken  that  the  Idaho  Statutes 
do  not  apply,  and  that  the  question  i^  to  h^ 
referred  to  the  Bankruptcy  Act  alone,  .secn^y 
ingly  tl^e  same  conclusion  is  unavoidable. 
Section  68  ( X  Fed.  St.  Ann.  696 ;  Fed.  St. 
Ann.  1912.  Supp.  p,  805)  provides  for  a  set-off 
of  'mutual  debts  and  credits,'  but  declares 
that  a  counterclaim  cannot  be  allowed  in 
favor  of  ^  debtor  unless  the  claim  is  provable 
against  th^  .ostsLpe.  Section  63  (1  Fed.  .St. 
Ann.  679;. Fed.  St.  Ann.  19^2  Siipp.  p..753i 
4efines.  the  claims  which  may  be  proved,  and 
provides  in  subdivision  'b'  that  'unliquidated 
dainaus  against  a  banlqr.upt  may^  pursuant  to 
application  to  the  court,  be  liquidated  in  such 
a  manner  as  it  shall  direct  and  may  tiiere- 
after  be  proved  and  allowed  against  «the 
estate;*  but  this  prpyision  ...is  held  not  t<> 
enlarge  the  acope  of  subdivision  'a,*  find  un- 
liquidated claims  arising  out  of ,  torts,  such 
as  are  here;  relied  upon,  are  not. covered  by 
subdivision  *a.  *  See  Heujiington  on  Bankrupt- 
cy, §§  "04,  705,  706^  and  cases  cited  there- 
under- In  the  case  of  la  r^, Becker,  l39  Fed. 
366,  the  precise  question  was  involved.  The 
impropriety,  of  the  course,  here  pursued  is 
shown  in  .the  counterclaims.  He  {the  referee] 
siniply  6jQds  that  they  exceed  the  bank^s 
claim;  but  if  they  piay  be  waged  as  counter- 
claUns  at  all,  and  if  this  proceeding  he  adopt- 
ed a^  a  n[iethod  fpr  the  liquidation  of  the 
damages . .  growing .  out.  of  the .  alleged  torte, 
they  should,  be  fully,  liquidai^  and  deter- 
mined, so  that  th^  estate  may.  have  the  benefit 
of  the  surplus,  i j  any,  ther.e  b^,  after  offset- 
ting, the;  claims  pf,  the  ba.nk."      ,    ...     .,.. 

In  these,  conclusions,  we  entire.ly.  conqur. 
We ,  need  n^t,.  therefore,  enter  into ,  a  useles^ 
j^iscussion  of  .th.e  various  phases  of  tie  con- 
troversy as  presented  by .  the  briefs  in  this 
court;  but  after  a  careful  consideration  of  all 
the  matters  therein  «ta^ted  we;  are  entirely 
satisfij^  with  the  orders  of  the  District  .Court 
allowing  the  claim  of  the  Bank  of  Hez  Perce 
and  ordering  Qonfimiation  of  the  sale  of  the 
prpperty.  '        ^ 

The  orders  of  the.  District  Cpurt  are  ac- 
cordingly, affirmed. 
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•  In  the  reported  ease  it  ts  held  tlrtit  a  sptn^ff 
in  briftkruptcy  may  be  barred  bj^  laches  or 
estoppel,  and'  that  aif  titiTi(j[uidftted  claim  for 
tort  is  not  available- as  ia  set-off" tinder  the 
Banknxptc;^'  Act  of  1898.  PV)r '  a  comprehen- 
sive tllscusflion  of 'set-off  under' American 
"Bankniiitcy  Acts,  see  the  note  to  Morris  V, 
Windsor,  reported  ante,  thiB  volume,  at  page 
'972.  ....... 
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BflAkynptoj  »  Voidable  Tzma«f«r  * 
Off  of  Deposit  iisi^>Mt  Debt  to 

While,,  in  the  absence  of  fraud,  a  bank  hav- 
ing a  bankrupt's  funds  on  deposit  inay  set  off 
a  debt  owin^  it  by  the  bankrupt  against  the 
trustee's  claim  for  the  deposit  and  may  proT» 
any  balance'  against  th^  estate,  yet  where  a 
bank  holdlAg  a  depositor's  notes  accepts  pay- 
ment thereof  by  chedc  against  the  deposit. 
within  four  laonthfl  of  tJhe  baakrufttcy  of  the 
depositor  and  with  fuU  knowledge  of  hla  in- 
solvent condition,  it  receives  au  ''unlawful 
preference,"  within  the  meaning  of  fiaukr. 
Act  July  1,  1898,  c.  541,  §  60  (a)  (b)  3M 
Stat.  562  (1  {"ed.  St.  Ann.  672,  674;  Fed.  St. 
Ann:  191^  Supp.  p.  729,  739),  and  iU  right 
to  set  off  the  notes  i0  thereby  forfeited,  and 
4t  becomes'  liabie<<> to  the  trustee  for  the 
amount,  of-  the.  check. 
. .  [^ee  note  at  end  of  this  case.} 

.Appeal    from    Court'   of    Common    Pleas, 
Berks  county:    Wagneb,  Judge. 

.Assumpsit  to  recover  alleged  preference 
^ven  by  bankrupt.  John  J.  Knbll,  trustee  of 
Walley-Sarge  Comjpany,  plaintiff,  and  Com- 
roercial  Trust  Company  of  Reading,  defend- 
ant. Judgment  lor  plaintiff.  Defendant  ap- 
peals.    The  fac|s  are  stated  in  the  opinioiL. 

AFFIA¥£i>. 

I.  ^ruf.u.  perr  for  appellant. 
.    E.  a.  Dc^shcr  and  'WUjiiam  Hick  for   ap- 
pellee. 

[198],  Justice  ^bazeb,  J.-^Defendant  bank 
held  an  overdue  notie  of  $4,000  against  tlie 
Wall^y-Sarge  Company,  one  of  its  depositors, 
and  on  September  30,  1912,  the  latter  gave  to 
defendant  its  check,  for  $3,500  drawn  against 
its  account.  A  week  later  a  petition  in  bank- 
ruptcy.  was  filed  against  the  Walley-Sarge 
Comp^py  and,  it  w^i^s  subsequently  adjudged  a 
"haiikrupt.  The  trustee  in  bankruptcy  sued  to 
recover  the  $3,500  claiming  the  payment  vas 
a  preference  of  creditors  within  the  meaning 
of  Sec.  .60^  (a)  and  (b)  of  the  National  Bank- 
ruptcy Act  of  July  1,.  1898,  c.  541,  30  Stat. 
544  (;i  Fed.  St.  Ann.  d72,  674;  Fed.  St  Ann. 
1912  Supp.  p.  72^,  739),  which  provides  that 
such  transfer  of  property,  made  within  four 
nlonths  of  the  date  of  filing  the  petition,  shall 
be  voidable  by  the  trustee.  Defendant,  appel- 
lanti  qontonxled  that  the  transaction  was  with- 
in the  provision  of  Sec.  j38a  of  the  Bankruptcr 
[199]    Act    (1   Fed.  St'.  Ann.  696;    Fed.   St. 
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Ann.  1912  Supp.  p.  .805).  yylj^i^h  permit^  a 
set-off  of  mutual  dfbta  or  credits;    . 

The  pr^noipal  quesiion  for  determinatioi^  is 
wbother :  the  aoeep^an^e  of  .a  oheok,  from  a 
depositor,,  hij  a  bank,  which  hOiLda  an  overdue 
note  of  the  latter,  operates  as  a  forfeiture  of 
the  right  of  the  bank  to  set-off,  the  |u>te 
against  the  deposit  in  event  of  bankruptcy  of 
the  depositor  T^ithin  four  months  from  tlie 
date  of  the  transactiDS. . 

Before  considering  this  question  it  is  nec- 
^^ftn^'fo  &l$f>ai^(Pof  ^tfnoth^  qu0Btio«^  rafsed 
Rv  apJJefl'a*iV'fti  -tlie  "statethent  of  th^  <i\ies- 
tions  involve^,**  namely,  whether  any  r!g!it  of 
set-off  by  the  bank  existed  independently'  of 
the  effect  o|  payment  by  meana  of  a  cfi^k 
drawn  by  the  depi^itor  against  the  bank. 
This,  question  is  well  settled.  In  New  York 
County  Nat.  Bank  v.  Ma^sey,  192  U.  S.  138, 
24  S.  Ct.  199,. 48  U.  S.  (L.  ed.)  380,  it.  was 
held  that,  in  absence  of.  fraud,  a  bank  may 
setoff  its  notes  against  a  biankxupt  and  pi:oy<s 
its  balance  against  his  ^state,, 

Mr.  Justice  Day^  delivering  the  opinion  of 
the  court)  said  (page  1|45)>  /'It  cannot  bf 
douljted  that,  except  under  ; special  circun^- 
stances,  or.  where,  there  is  a  statute  to  the 
contrary,  a  deposit  of  money  upon  general 
account,  with  a  bank  creates  the  relation  of 
debtor;  and -creditor.  .The  money  deposited 
becomea  part  of  the  gemeral  f iwd  pf  the  bank, 
to  be  dealt  with  by-  it  as  other  moneys,  to  be 
lent  to  customers,-  and  parted  with  at  the 
will  <xf  the  bankfiaiid  the  right  of  the  depp^- 
itor  is  tp(  have.'this  .dsbt  repaid  in.  whole  or 
in  part  by  .ho(M>rin9' checks  drai^n  against  the 
deposits.  ,It  .creates  aw  ordinary  debt,  not  a 
privilege  or.  right  ol  a  .fiduciary  character. 
.  .  ...  Page  146,  Section  6aa  of  the  Bank- 
ruptcy Act  of  1898. is  almost  a  .literal  repro- 
duction of  8ec,  20  of  the  Act  of  Mai;cb  2, 
1807,  c.  176,  14  Stat  517.  So  far  as  we  have 
been  able  to.  discover,  the  holdings  were  uni- 
form under  that  act -that  set-off  should  be 
allowed  sa-  between  a  bank  and  d^ositor.  bci- 
coming  bankrupt.*^ .  This  decision  has .  bee^ 
frequently  cited  and .  iollowed»  having  [200J 
been  reaffirmed  in.. the  f«eent  case  oi  Stud  ley 
V.  BoylstoJi  Nat.  Bank,  229  U.  Su  523,. 33  S. 
Gt.  806^  57  U.  S.  <L«  ed»)  1313;  and  4i8pQse8 
of  the  question  of  right  of.setiofl^ 

The  main*  question  in  the  present  case  is,  as 
was  stated  at  the  outset,  whether  such  righ|; 
was.  fidrfeited,  or  whether  the  status  of  the 
parties  wks  loihanged,  by  the  fact  that  the 
same  result,  which  would  have  been  reached 
by  the  exercise  of  the  right  of  set-off  by  the 
<TeditoT,  was  accomplished  by  the  act  of.  the 
depositor  in  giving  the  bank  a  che€k  against 
the-  deposit  prior  to  bankruptcy.  The  lower 
court  instructed  the  jury  that  sueh  trans- 
action was  a  preference  under  the  bankruptoy 
lawia,  thus  in  eifeet  deciding  the  right  of  set- 
off was,' under  the  circumstances,  n^t  prop- 


erly exercised  by  the  acceptance  of  a  check 
for  the  amount  in  controversy.  The  question 
is  not  without  precedent. .  It  was  raised  in 
Traders'  Bank  v.  Campbell,  14  Wall.  87,  20 
U.  S.  (L.  ed.)  832,  where  the  creditor  gave 
his  bank  a  check  for  the  balance  of  his  ac- 
count, which  the  bank  applied  to  the  indebt' 
edness.  'Xhe  bank  contended  that,  as  it  had 
a  right  to  set-off  its  claim  against  the  deposit^ 
it  was  immaterial  that  the  same  thing  was 
accomplished .  by  the  check.  The  pourt  held 
ti^is  was  a  P^yinent,  not  a  set-off,  and  as  both 
creditor  and  bank.  knew,  of  the  insolvency  of 
the  former,  the  payment  was  a  preference  in 
violation  of  the  ..Bankrupt  Act,  The  court 
said  (pages  97-98)  that  "if.  they  had  stood 
on  their  Jight  of  set-off  it  might  possibly  nave 
be^n  available,  but  when  they  treat  it  as  the 
bankrupt's  j)rpperty  .and  endeavor  to  secure 
an  illegal  preference  by  getting  the  bankrupts 
;tQ  make  a  payment,  in  one  case,  and  seizing  it 
by  ex^ution.  in  the  otlier,  when  they  knew  of 
tiie  inaolvency,  both  appropriations  are  void." 

The  question  .  again  arose  in  Studley  v. 
BoyUtQ|i  Kat.  Bank,  229  U.  S.  523,  33  S.  Ct. 
806,  57  .y..S.  (L.  ed.)  1313,  relied  upon  by 
appelli^it  as  ,supporting  its  contention.  I^ 
that  .cfrse.tl^^.  bankrupts,  had  been  largo  de- 
.positors  and  al.i^o  borrowers  from  d.efendant 
i>ank,  As  not^s,  representing  loans,  matured 
they  wei^e  .chai'ged  to  the  general  accoimt,  but 
o|i,- three  [201]  Qccasions  payment  was  made 
by  check,  of  the  depositor.  It  was  alleged 
tliese. credits  and  pigrments,  made  within  four 
montbji  of  filing  ,the  petition  in  bankruptcy, 
amounted  to.  an  illegal  preference j  and  even 
if  the  no.t^. charged. were  not  such,  payments 
made  by  .csheck.were  .clearly  improper  trans- 
feys.  The  court,  by  ;^r,  Justice  Xamar,  said 
:( pages  528-529) :  'There  is  nothing  in  Sec. 
68a  which .  prjcvents  the  parties  from  yolun- 
tar^y  doing,  be^or^  the  petition  is  filed,  what 
•the  lanv  itself  requires  to  be  done  after  pro- 
ceedings in  bankruptcy  are  instituted.  .  .  . 
It  cannot  have  been  illegal  for  the  parties,  on 
September  i2tli,  20th,  .30th,  October  3d  and 
14th,, to  do  what. the  law  would  have  required 
the  trustee  to  do  in  stating  the  account  after 
the  petition. was  filed  on  December  1,6,  1910. 
No  money  passed  in  either  instance:  for, 
whether  the  checks  for  ^5,000  were  paid  or 
notes  for  .^5,0QP  were  charged,  was,  in  either 
eyenty.A  book-€;ntry  equivalent  to  the  volun- 
tary exercise  by  the  parties  of  the  right  of 
set-off.". 

While  the  foregoing  language  appears  to  be 
oqatrary  to  tlfc.  ear  Her,  case  of  Traders*  Bank 
V,  Campbf  11,,. supra,  a  reference  to  the  facta 
of.  the,  t^Q, cases  .shows  there  is  in  fact  no 
conflict.    In  the  earlier  case  the  creditor  and 

1  I  I  ' 

the  bank  both  knew  of  the  fact  pf  insolvency, 
while  in  the  later  case  the  decision  was  based 
on  thet  iaet  that  .the  bank  had  no  knowledge 
,the.recKf.   ,Tl»i«.is  ^hown,  bj^  ,the  follpwing  laii- 
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guage  on  page  526:  "But  if,  as  found  by  the 
referee,  the  bank  had  no  reasonable  cause  to 
believe  such  transfers  would  effect  a  prefer- 
ence, the  payments  by  checks  for  $15,000, 
drawn  on  the  deposit  account,  are  as  much 
protected  as  if  on  the  same  dates  similar 
checks  had  been  given  in  payment  of  like 
amounts  due  another  bank  with  which  the 
Collver  Company,  the  depositor,  kept  no  ac- 
count/' It  appears  from  this  the  decision 
was  based^  not  on  the  question  of  right  of 
set-off,  but  on  absence  of  the  creditor's  knowl- 
edge of  the  debtor*s  insolvent  condition. 

Traders'  Bank  v.  Cfampbell  was  followed  by 
In  re  [202]  Starkweather,  206  Fed.  Rep.  707, 
where  a  bank,  with  knowledge  of  the  depos- 
itor's ^nancial  condition,  threatened  to  charge 
a  note  against  his  account  unless  paid,  and 
the  depositor  gave  his  check  for'  it.  This  was 
held  a  voidable  preference. 

Under  the  above  decisions,  the  transaction 
between  the  parties  in  this  case  was  a  pay- 
ment, not  a  set-off,  and  the  instruction  which 
forms  the.basifi  of  the  eighth  assignment  of 
error  was  correct,  if  the  def endahts  had  rea- 
sonable cause  to  believe  the  result  of  the 
transaction  would  be  a  preference,  that  is,  if 
they  had  such  knowl^ge  of  the  depositor'^ 
financial  condition  as  would  lead  a  reasonable 
business  man  to  foresee  the  probable  result  of 
such  payment  to  them.  This  question  was 
submitted  to  tiie  Jury,  who  foirtid  they  had 
such  knowledge,  and,  since  there  is  ample  evi- 
dence in  the  case  to  support  such  finding, 
there  is  no  reason  for  interfering  therewith. 

There  was  no  error  in  admitting  the  record 
of  the  bill  in  equity  brought  by  a  stockholder 
creditor  of  the  Wall6y-Sarge  Company  asking 
for  the  appointment  of  a  receiver  on  the 
ground  of  insolvency,  the  offer  of  the  bill 
being  accompanied  by  an  offer  to  show  it  Was 
handed  to  the  general  counsel  of  defendant. 
While  there  was  a  denial  of  the  authority  of 
the  attorney  to  reptesent  defendtint  in  the 
particular  matter,  there  was  sufficient  evi- 
dence in  the  case  to  wairrant  a  submission  6f 
the  question  to  the  jury,  which  was  done  by 
the  trial  judge  in  his  charge.  It  was  further 
shown  thai  the  Walley-Sarge  Company  paissed 
a  resolution  authorizing  their  attorney  to  file 
an  answer  to  the  bill  admitting  insolvency 
and  joining  in  the  request  for  the  appoint- 
ment of  a  receiver  on  that  ground,  and  that 
the  whole  matter  was  called  to  the  attention 
of  defendants'  attorney.  There  was  also  evi- 
dence ojf  notice  to  the  treasurer  of  defendant 
of  a  proposition  having  been  hiade  to'  settle 
with  creditors  at  forty  cents  on  the  dollar. 
Although  denied  by  him,  this  was  competent 
evidence  for  the  jury  of  notice  to  the  bank. 
The  schedules,  accounts  and  distribution 
sheets  t203]  were  also  eohipetbnt  on  the  ques- 
tion of  insolvency:  In  re  Docker-Foster  Co., 
District  Court,  Kast^rn   District  of  Penna., 


McPhersoo,  Dist.  Judge,  123  Fed.  190.  AH 
this  was  evidence  tending  to  establish  reatcm- 
able  cauAe  for  defendiint  to  believe  ita  trans- 
action with  its  depositor  would  effect  a  pref- 
erence. Nothing  further  in  the  record  calls 
for  comment. 
Judgment  aflSrmed. 


NOTE. 

8et-<MF  ¥y  Bank  of.  Deposit  «s«iast 
Debt  Due  Bank  hj  Depositor  ma 
Voidable  Transfer  nnder  Bankraptcy 


The  recent  cases  are  in  accord  with  the  rule 
laid  down  in  fiiooth  v.  Prete,  81  Conn.  636,  15 
Ann.  Cas.  3(^6,  that  a  bank  deposit  may  be 
set  off  against  a  debt  due  to  the  bank  from 
the  depositor  who  becomes  bankrupt,  without 
creating  a  voidable  preferetiee  under  the 
Bankruptcy  Act  of  18»8  (1  Fed.  SUt.  Ann. 
525).  Continental,  etc.  Trust,  etc.  Bank  v. 
Chicago  Title,  etc.  Co.  229  U.  8.  435,  33  S. 
Ct.  829,  57  U.  S.  (L.  ed.)  1268;  Studlev  v. 
Boylston  Nat:  Bank,  229  U.  S.  523,  33  S.'ct 
806,  57  U.  S.  (U  ed.)  1313;  In  re  Myer,  19: 
Fed.  86;  Germania^  Sav.  Bank,  etc.  Co.  v. 
IxHib,  188  Fed.  289,  110  O.  C.  A.  263;  In  re 
Percy  Ford  Co.  IflU'  Fed.  334;  In  re  Wright- 
Dana  Hardwftt-c  Co.  212  Fed.  397,  129  t.  C. 
A.  73;  Ifi  re  Hadley  Steel  Const.  Co.  212 
Fed.  462;  Chlf^holm  t.  Le  Rov  First  Nat 
Bank,  269  fll.  110,  109  K.  E.  657;  Shielcis  v. 
John  Shields  C6nst.  Co.  83  N.  J.  Eq.  21.  8f 
Atl.  1022  i  De  Long  v.  Meebsnies,  etc.  Xat 
Bank,  168  ApJ>.  Dir.  525,  153  N.  Y.  S.  1010; 
WhlUker  t.  Crowder  State  Bank,  26  Okla. 
786,  110  Pa.  776.  Sw  also  Continental,  etc. 
Trust,  etc.  Bank'  v.  Chicago  Title,  etc.  Co 
229  17.  S.  435,  33  S.  Ct.  829,  67  U.  S.  <L. 
ed.)  1268;  Walsh  v.  May^ville  First  Xat. 
Bank,  201  Fed.  522,  120  C.  C.  A.  30.  In 
Studley  v.  •  Boyistom  Nat.  Bank,  aupra,  the 
court  said:  'The  money  ao  deposited  was 
the  proceeds  of  the  sale  of  tickets  to  a  lar^e 
party  of  round-the-world  touffats  and  was 
put  in  bank,'  not  for  the  p%ir|^ose  of  preferring 
it,  but  in  the  ^jqpeetation  of  beiag  used  for 
earrying  on  the  buftiness  in  the  future  as  is 
the.  past.  Indeed,  the  paymenis  were  made 
with  the  ertatetfitnt  that  the  oompany  vonld 
e)cpect  the  Bank  to  disoount  other  notes.  We 
find  nothing  in  the  record  to  indicate  tliat  the 
deposits  were  laade'for  the  purpose  ol  en- 
abling  the  Bank  toseenre  a  preference- by  the 
exercis^  of  the  fight  of  set-off.  The  ease, 
therefore,  coihes  direetly  within  the  deeisies 
in  New  York  County  Nat.  Bank  t.  Masser, 
192  U.  g.  138  [24  S.  Ct.  199,  48  U.  S.  (L,  ed'> 
380],  where  $3,884  deposited  by  an  insolvent 
customier,  in  goo4  faith,  four  days  before  the 
filing  of  the  petition  against  hint  was  allowed 
to  the  Bank  by  way  of. setoff  on  notes  of  the 
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bankrupt  held  by  it.     Ad   effort  is  made  to 
distinguish  that  case  from  this,  by  calling  at- 
tention to  the  fact  that  here,  by  checks  drawn 
on  the  account  or  notes  charged  to  the  ac- 
count,   the     parties    themselves    vol'uniarily 
made  the  set-olf  before  the  petition  was  filed, 
— while  in  the  Massey  Case  the  Trustee,"  un- 
der the  supervision  of  the  Referee  stated  an 
account  and  allowed  the  set-off  as  permitted 
by   section   ^8a,  which  provides  *that  in  all 
cases  of  mutual  debts,  or  mutual  credits  be- 
tween the  estate  of  a  bankrupt  and  a  creditor 
the  account  shall  be  stated  and  one  debt  shall 
be  set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid.'.    That  section 
did  not  create  the  right  of  set-off  "but  recog- 
nized its  existence  and  provided  a  method  by 
which  it  could  be  enforced  even  after  bank- 
ruptcy. ■  What  the  old  books  called  a  right  of 
stoppage — what  business  men  call  fiet-off,  is  a 
right  given  or  recognized  by  the  commercial 
law  of  each  of  the  States  and  is  protected  by 
the  Bankruptcy  Act  if  the  petition   is  filed 
before    the    parties    have    themselves    given 
checks,  charged  notes,  made  book  entries,  or 
stated  an  account  whereby  tlfie  smaller  obliga- 
tion is  applied  on  the  larger.     The  banker's 
lien  on  deposits,  the  right  of  retention  and 
set-off  of  mutual  debts  are  frequently  spoken 
of  as  though  they  were  synonymous,  while  in 
strictness,  a  set-off  is  a  counterclaim  whic)i 
the  defendant  may  interppse  by  way  of  cross- 
action    against   the   plaintiff.      But,    broadly 
speaking,  it  represents  the  right  which  one 
party  has  against  another  to  use  his  claim  in 
full  or  partial  satisfaction  of  what  he  owes 
to  the  other.     That  right  is  constantly  exer- 
cised by  business  men  in  making  book  entries 
whereby  one  mutual  debt  is  applied  against 
another.    If  the  parties  have  not  voluntarily 
made  the  entries  and  suit  is  'brought  by  one 
against  the  other,  the  defendant,  to  avoid  a 
circuity  of  action,  may  interpose  his  mutual 
claim  by  way  of  defense  and  if  it  exceeds  that 
of   the  plaintiff,  may  recover  for  the  differ- 
ence.    Such  counterclaims  can  be  asserted  as 
a  defense  or  by  the  voluntary  act  of  the  par- 
ties, because  it  is  grounded  oii  the  absurdity 
of  making  A  pay  B  what  B  owes  A.,    II  thia 
set-off  of  mutual  debts  has  been  lawfully  made 
by    the   parties  before   the   petit ioQ    is   filed, 
tliere  is  no  necessity  of  the  Trustee  doing  so. 
If  it  hiMs  not  been  done  by  the  parties,  then, 
under  command  of  the  statute,   it  must  be 
done  by  the  Trustee.  .  But  there  is  nothing  in 
section  68a  which  prevents  the  parties  from 
volimtarily  doing,  before  the  petition  is  filed, 
what  the  law  itself  requires  to  be  done  after 
proceedings    in   ba.nKruptcy   are    instituted.*' 
So,  in  Mandel  v.  Koerner,  14^  N.  Y.  S,  455, 
it   was  held  that  a  tenant  might  set  off  a 
deposit  in  the  private  bank  of  his  bankrupt 
landlord  a^aii^st.  a  claim  of  his  landlord  for 
rent. 


Tlic  right  of  a  bank  to  set  off  a  deposit 
against  a  debt  due  to  the  bank  is  not  affected 
by  the  fact  that  the  debt  is  not  due  at  the 
date  of  the  adjudication  in  bankruptcy.  Ger- 
mania  Sav.  Bank,  etc,  Co.  v.  Loeb,  188  Fed. 
285,  ilO  C.  C.  A.  263;  In  re  Percy  Ford  Co. 
199  Fed.  334;  De  Long  v.  Mechanics,  etc.  Xat. 
Bank,  168  App.  Div.  525,  153  X.  Y.  S.  1010; 
Con  qui  st  V.  Broadway  Nat.  Bank  (Tenn.)  183 
S.  W.  160;  Neely  v.  Grayson  County  Xat. 
Bank,  25  Tex.  Civ.  App.  513,  61  S.  W.  559. 
In  Germania  Sav.  Bank,  etc.  Co.  v.  Loeb,  188 
Fed.  285,  110  C.  C.  A.  263,  the  court  eaid: 
"The  word  *debt,*  as  used  in  section  68a  in- 
eludes  any  debt  provable. .  in  bankruptcy. 
Bankr.  Act  1898,  sections  1,  cl.  11;  .  .  . 
And  a  debt  is  provable,  whether  due  or  not 
at  the  time  of  bankruptcy.  Bankr.  Act  1898, 
section  63a  (1).  It  is  thus  immaterial  to  the 
application  of  section  68a  whether  or  not  the 
notes  were  due*", 

However  in  case  of  collusion  between  the 
bank  and  the  bankrupt  with  a  view  of  creat- 
ing a  preferential  transfer  which  would  oper- 
ate as  a  fraud  on  the  other  creditors  of  the 
bankrupt,  it  has  been  held  that  the  bank  will 
not  be  allowed  to  Bet  off  the  deposit  agahiit 
the  bankrupt's  indebtedness.  In  re  Stark- 
weather, 206  Fed.  797;  In  re  Wright-Dana 
Hardware  Co.  207  Fed.  636;  In  fe  National 
Lumber  Co,  232  Fed.  928,  129  C.  C.  A.  448: 
HeynMUi;  v..  Ji^sey  Ci^  Third  Nat.  B^nfc^  21^ 
Fed.  685;  Schmidt  v.  Bai^k  of  Cojrnmerce,  .15 
N.  M.  470,  110  Pao.  613,  33  l4.R,A.(N.S.)  558. 
And  see  the  reported  case.  Thus,  where  a 
bank  solicited  a  deposit  for  the  express  pur- 
pose of  using  it  as  a  set-off  Against  the  bank's 
debt,  it  was  held  that  the  set -off  was  voidable 
by  the  trustee.  Schmidt  v.  Bank  of  Com- 
merce, 15  N.  M.  470,  110  Pac.  613,  33  L.R.A. 
(N.S.)  558.  And  where  a  depositor  gave  the 
bank  a  post-dated  check  for  the  express  pur- 
pose of  enabling  the  bank  to  set  off  the  same 
agaihst  the  deposit,  it  was  held  to  create  a 
voidable  preference.  In  re  StarkweatTier,  20^ 
Fed.  797.  And,  see  the  reported  case  whereiA 
it  is  held  that  the  acceptance  of  a  check  from 
a  depositor  by  a  bank  which  holds  an  overdue 
note  of  the  latter,  operates  as  a  forfeiture  of 
the  right  of  the  bank  to  set  off  the  note 
against  the  deposit  in  the  event  of  the  bank- 
ruptcy of  the  depositor  within  four  months 
from  the  date  of  the  transaction. 

The  rule,  does  not  permit  a  special  deposit 
to  be  set^  off  against  the  bankrupt's  general 
indebtedness  to  the  bank.  Bank  of  Brodhead 
V.  Smith,  199  Fed.  703,  llS  C.  C.  A.  141; 
Continental,  etc.  Trust,  etc.  Bank  v.  Ch!cag6 
Title;  etc.  Q6.  199  Fed.  704,  118  C.  C.  A.  142; 
Farmer's,  etc.  State  Bank  v.  Park,  209  Fed. 
613,  126  C.  C.  A.  607;  Wagner  v.  Citizens* 
Bank,  etc.  Co.  X22  Tenn,  164,  19  Ann.  Cas. 
483,  122  S.  W.  245,  135  Am.  St.  Rep.  869, 
28  L.R.A. (N.S.)  484. 
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It  has  been  held  that  a  bank  cannot  set  off 
a  deposit  made  after  the  filing  of  the  petition 
against  a  claim  against  the  bankrupt.  In  re 
Michaelis,  196  Fed.  718.  Compare  Toof  v. 
City  Nat.  Bank  of  Padueah,  20$  ted.  250,  124 
C.  C.  A.  118.  And  where  it  appeared*  that 
a  bank  accepted  a  check  for  collection  on  the 
same  day  the  petition  in  bankruptcy  was 
filed  but  at  an  hour  subsequent  to  the  filing 
it  was  held  that  the  proceeds  of  the  check 
cQuld  not  be  set  off  against  the  bankrupt's 
liability  to  the  bank  on  the  ground  that  the 
petition  in  bankruptcy  related  back  to  the 
first  moment  of  the  day  on  which.it  was  filed.. 
Moore  v.  Philadelphia  Third  Nat.  Bank,  41 
Pa.  Super.  Ct.  497. 


I.E8UE  ET  AX. 


▼. 


England^^odrt  ol  Appeal-^April  6,  1914. 


Cl9i4]  a  K.  B,  607. 


Infmnts    -*    Xiability    on    CoAtx>iiot    *^ 
If  Ottey  Loaned. 

No  recovery  call  be  had  at  law  or  in  equity 
against  an  infant  for  money  ^loaned,  though 
the  loan  was  procured  by  fi^lse.  representa- 
tions of  the  infant  as  to  his  age. 

[See  note  at  end  of  this  cas^*] 

[607]  Appeal  of  the  defendant  from  a  deci- 
sion of  Horridge  J.  after  trial  with  a  common 

jury.    .  ,  .     . 

The  plaintiffs  were  a  .firm  of  registered 
money-lenders,  and  t}iey  sued  the  defendant,' 
to  whom  they  had  made  two  advances  [608] 
of  %00l.  each,  to  recover  475f.,  being  the 
amount  of  the  advances  with  interest,  on  the 
ground  that  the  defendant  had  obtained  the 
advances  by  fraudulently  representing  that 
he  was  of  full  age  at  the  time;  in  the  alter- 
native, they  claimed  4751.  as  money  had  and 
received  by  the  defendant  to  the  use  of  the 
plaintiffs;  the  defendant  was  still  a  minor  at 
the  date  of  the  issue  of  the  writ^  though  he 
attained  full  age  before  the  trial.  The  learned 
judge  left  the  following  question  to  the  jury:' 
"Were  the  plaintiffs  induced  to  .make  the  two 
i^dvances  of  200/.  each,,  qr.  either  of  them,  by 
the  fraudulent,  misrepreseptf^tion  of  the  de- 
fendant that  he  was  twenty-one  ?";  to  which 
the  jury  answered,  "Yea — both.'*  Upon  fur- 
ther consideration,  Horridge  J.  ordered  judg- 
mei|t  to  be  entered  for  the  plaintiffs  for  400/. 

The  defendant  appealed,  /,       ,. 


Harry  Dobh  for  appellant. 
J,  B.  Matthews,  K,C.,  and  O.  F.  Spear  for 
respondents. 

M.  A.  Jacobs  solicitor  for  appellant. 
Dresser  d  Earl  solicitors  fpr  respondents, 

[611]  LoBD  SukNEB. — At  the  time  of  the 
transaction  in  questiQn  the  appellant  was  an 
Infant.  He  succeeded  in  deceiving  some  mon- 
ey-lenders by  telling  them  a  lie  about  bis 
age,  and  so  gQt^  them  to  lend  him  400/.  on 
the  faith  of  his  being  adult.  Perhaps  they 
were  simpler  than  money-lenders  usually  are; 
perhaps  the  infant  looked  unusually  matore. 
At  any  rate  when  they  awoke  to  the  fact 
that  they  -cauld  not  enforce  their  bargain  and 
sought  to  recover  the  4001.  paid,  charging  him 
with  fraud|  the  jury  found  that  the  appellant 
had  been  guilty  of  fraud,  and  he  does  not 
now  complain  of  the  verdict.  On  further  con- 
sideration Horridge  J.  gave  judgment  against 
him  for  t^e  full  amouut'  that  he  received. 
,  It  is  not  a  pretty  story  to  begin  life  with, 
and  one  mi^ht  have  expected  that  the  appel- 
lant's chief  anxiety  would  have  been  to  live 
it  down,  but  money  is  money,  and  I  suppose 
400/.  is  more  than  he  cares  to  pay,  or  rather 
to  repay,  if  he -can  nianage  to  avoid  it.  Ac- 
cordingly he  appeals,  alleging  that  .there  b 
no  process  of  law  by  which  the  money-lenders 
can  get  their  money  back  from  him,  and,  if 
this  is  so,  he  must  succeed  on  this  appeal. 

The  claim, first  pleaded  is,  for  the  amount 
of  principal  and  interest,  as  damages  sus- 
tained because  hy  his  fraud  the  plaintiffs 
have  been  induced  to  make  and  act  upon  an 
unenforceable  contract.  So  long  ago  aa  John- 
son v.  Pye,  1  Sid.  258,  it  was  decided  that, 
although  an  infant  inay  be  liable  in  tort  gen- 
erally, he  IS  not  answerable  for  a  tort  directly 
connected  with  a  contract  which,  as  an  infant^ 
he  would  be  entitled  to  avoid.  "One  cannot 
make  an  infant  liable  for  the  breach  of  a 
contract  by  changing  the  form  of  action  to 
one  ex  delicto:*'  per  By  lea  J.  in  Bumard  v. 
Haggis,  14  C.  B.  N.  S.  45,  108  E.  C.  L.  45 
(1863)  ,32  L.  1  C.  P.  189:  "A  married 
woman,"  says  Pollock  C.B.  in  Liverpool  Adel- 
phi  Loan  Assoc,  v..  Fairhurst  (1864)  9  Exch 
422,  23  L.  J.  Exch.  163,  speaking  before  the 
common  law  .  had  been  altered  by  Married 
Women's  Property  Acts,  "is  liable  for  frauds 
committed  by  her  on  any  person  as  for  any 
other  personal  wrong.  But  when  the  fraud  is 
directly  connected  with  the  contract  with  the 
wife  and  is  the  means  of  effecting  It  and  par- 
cel of  the  same  transaction,  the  wife  cannot 
be  responsible  or  the  husband  be  sued  for  it 
together  with  the  [tflS]  wife.  It  this  were 
allowed,  it  is  pluvious  that  the  wife  would 
lose  the  protection  Which  the  law  gives  her 
against  contracts  niade  bjr  her  during  cover- 
ture, for,  there  is  not  a  contract"  of  any  kind, 
which  a  feme'  covert  cbuld  make  Whilst  she 


Um]  .T  K.  B,  697. 


m 


knew  her  husbahd  to  be  alive,  tTiat  could  not 
be  treated  as  a  fraud,  for  every  such  contract 
would  involve  in  itself  a  fraudulent  repre- 
sentation of  her  capacity  to  contract.  .  .  . 
In  the  case. of  an  infant  it  was  held  for  a 
similar  reason  thai  '  he  could  not  be  made 
liable  for  a  fraudtileni  representation  that  he 
was  of  full  age,  whereby  tha  plaintiff  yfAS 
induced  to  contract  with  him.  .  .  .  If  the 
action  aliould  be.  maintainable  'all  the  pleas 
of  infancy  would  .be  taken  away,  for  such 
affirmations  are  in  every  contract.'"  The 
Chief  Baron's  quotation  is  from  Johns6n  v. 
Pye,  1  Sid.  258.  As  Lord  Eenyon  says  in 
Jennings  v.  Rundall  (1765)  3  Burr.  1804,  al- 
luding to  ^ouch  v.  F'arsons  (1799)  8  T.  R. 
33o,  at  p.  337^  ''this  protection  was  to  be.u8e<i 
as  a  shield  and  not  as  a  sword;  therefore  if 
an  infant  commit  an  assault  or  utter  slander 
God  forbid  that  he  should  not  be  ans^'erable 
for  it  in  a  Court  of  justice.  But  where  an 
infant  has  made  an  improvident  contract  with 
a  person  who  has  been  wicked  enough  to  con- 
tract with  him,  such  person  cannot  i*e8ort  to 
a  Court  of  law  to  enforce  such  contract."  It 
is  perhapfl  a  pity  that  no  exception  was  made 
where,  as  here,  the  infant's  wickedness  was  at 
least  equal  to  tbat  of  the  person  who  inno- 
cently contracted  with  him,  but  so  it  is.  It 
was  thought  necessary  to  safeguard  the  weak- 
ness .  of  infants ,  at  large,  even  though  here 
and  there  f^  juvenile  knave  slipped  through. 
The  rule  is  well  settled.  No  action  of  deceit 
lay  against  tJie  present  appellant  and  this 
claim  was  abaa4.o.n?<lf  but  for  the  purposes  of 
thif»  case  it  Js  imjportant  t9  observe  the  prin- 
ciple^  on  which.  <in  infantas  immunity  is  es- 
tablished lit,  this  regard., 

Xor  does  the  other  cause  of  action  pleaded 
fare  any  better.  To  the  claim  for  return  of 
the  principal  sion^ys  paid  to  the.  infant  under 
the  contra^  ,that  failed,  as  money  had  and 
received  t^  tKe  plaintiffs'  use,  there  are  at 
least. two  an|Bw.er^:..the  infancy  itself  was  an 
answer' before »liS74  &t  common  law,  and  tli^ 
Infants'  .Relief  Act,  1.874,  is  an  answ^er  how. 
An  actiojp  for  money  .had  and  received  against 
an  infant  haa  been  sustained,  where  in  sub- 
stance [613]  th^  cause  of  action  was  ex 
delicto:  Bristow  y.  Eastman,  1  Esp.  172,  ap- 
proved before  1874  in  In  re  Seager,  60  L.  T. 
N.  8.  666,  and  cited  \fithout  disapproval  in 
Cowem  T?f  Nield  [1912]  2  ,K*  B.  419.  Kven 
this  h|«  be^  donbted,  but  where  .the  sub: 
stance  o|  ,th<^  ^4^ai9.;  of  action  is  cohtractuali 
it  ia  certainly  otherwise*  ,  Tp  money  ha4  ftnd 
received  c^nd-  o^her  ii^dj^bitatus  cpunts  infancy 
was  a,,defen9^,  juat  as  to  any  other  aetio;)  Ip 
contract-:  . A^t4»i  y^  Midland  R.  Ca  per  Willf  s 
J,  19  C.  B.;X..B,  213,  115  E,  C.  L.  213  {}^M) 
34  L.  J,  C.  PlJ?^  %t  pp.  297,  298;  I^  re 
Jones,  •  p»E !  J/P9sel .  M-R,  1 8 .  Qh. :  IX  .1 1 8  j .  Dice^ 
on  Partiw,.p*  884$  Bulteu  and  T^afce's  PTece- 
dentft  of  Pleadings,  3rd  ed.  p.  605.  Furtber, 
Ann.  Cas.  191dC.— 63. 


under  the  statute  tlie  principle,  which  at  com- 
mon law  relieved  an  infant  from  liability  for 
a  tort  directly  connected  with  a  voidable  con- 
tract, namely,  that  it  wasi  impossible  to  en- 
force in  a  roundabbut  way  an  linenforccable 
contract,  equally  forbids  Courts  of  law  to  al- 
low, under  the  name  of  an  implied  contract 
or  in  the  form  of  an  action  qfuasi  ex  c6ntractn, 
a  proceeding  to  enforce  part' of  a  contract,* 
which  the  statute  declares  to  be  wholly  Vbid: 
Thia  has  been  recently  illustrated  in  the 
doBely  analogous  case  of  a  claim  on  the.  fbot- 
ing  of  money  had  and  received  for  moneys 
paid  but  irrecoverablfe  under  what  In  law  wai 
a  lending  and  borrowing  ultra  vires:  Sinclair 
V.  Brdugham  [1914]  A.  C.  398f. 

'The  ground  on  which  Horridge  J.  held  the 
appellant  liable  was  that  by  reason  of  his 
fraud  he  was  compellable  in  equity  to  repay 
the  money,  actually  received  and  "professedly 
borrowed,  and  compellable  too  by  a  -Judgment 
in  personam  for  the  amount,  riot  by  any  mere 
proprietary  remedy.  The  rule  in  equity  Tias 
been  so  stated  at  times  by  text-writers,  both 
remote  and  recent  ( Fonb]ahqu6'rt  Equity, 
1820,  5th  ed.  i.  77;  Roscoe's  Nisi  Prius,  16th 
ed.  642;  Wace  on  Bankruptcy,  ed.  1004,  p.  6), 
but  of  authority  for  it  there  is  very  little. 
Ejsron  v.  Nicholas,  2  Eq.  Cas.  Abr.  488,  a  de- 
cision of  Lord  King's,  was  much  relied  upon. 
He  is  reported  to  have  said  "infants  have  no 
privilege  to  cheat  men,"  a'  wholesome  truth 
indeed,  hut  I  should  hardly  call  it  a  principle. 
The  case  was' examined  by  Knight  Bruce  V.-C. 
in  Stikeman  v!  Dawson,  1  De  G.  &  Sm.  90. 
who  concluded  that  the  facta*  as  reported  do 
not '  [614]  support  the  decree  aa  made.  He 
procured  the  note  in  the  registrar's  book  and 
found  itjtnpractlcable  to  appreciate  the  deci- 
sion without  kno^in^  the  evidence  atld  the 
pleadings  ,in  full,  and  thepe  uhfortunately  ai'e 
not  forthcoming.  It  is  a  case  in  which  an  in- 
fant stood  by  (apparently  without  actual 
fraud)  while  his  guardian,  or  a  person  piir- 
porting  to  be  his  guardian,  granted  a  lease. 
He  received  or  took  the' benefit  of  the  fine,  but 
when  he  came  of  age  be  repudiated  tlie  lease. 
in  a  suit  to  compel  him  either  to  gtant  the 
plaintiff  a  new  lease  or  refund  the  fine, .  the 
decree  was  that,  if  he  did  not  grant  the  lease, 
he  should  pay  back  the  fine.  This  seems  to 
be  the  converse .  of  a'  line  of .  decisions,  bbth 
at  law  and  in  equity,  the  gist  of  which  ^s 
that  a  person  who  takes  and  keeps  propei^v* 
cannot  rely  on  infancy  to  release  birti  ftoxA 
ita  burdens^ '  especially  if  sued  whtfh  of  agei 
ai^.in  some  instances  was  the  case:  see  Year 
Book,  2  Hen.  6,318;  Klrtort  v.  Ellott  (1613) 
2  Bulnt..  69;  Biickiijghamshii'e  V.  ,  DrviY 
X176J)  ,2  Edeii  ^1;  .  Evelyii  v.  Chiohestef 
(176^)  3  Bun;.  t7l7;'  Lemprifere'v.  Langi 
(J879).l2  Ch.;  D.^67&;  whatever  may  be 
thought  of  some  of  tlieso  dec^ision's,"  tliey'^db 
not  toucli  (he  present  ra«i.     ^Thefe'li  a  foiig 
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gap   in   the  cases   relied,  on   after  Esron  v. 
Nicholas,  2  Eq.  Cas.  Abr.  488. 

For  a  very  long  time  and  in  many  forms 
equity  has  interfered  to  give  relief  against 
frauds  commited  by  infants,  or  hais  refused 
it  to  infants  guilty  of  fraud;  but  the  practice 
and,  even  the  principles  applicable  to  such 
cases  were  long  ill-defined.  "An  infant/'  says 
Knight  Bruce  V.-C.  in  Stikeman  v.  Dawson, 
1;  Pe  G.  &  Sm.  90,  "however  generally  for  his 
own  sake  protected  by  an  incapacity  to  bind 
hl^elf  by  contract^,  may  be  doli  capax  in. a 
civil  sense  and  for  civil  pu]rpo6es  in  the  vieiv 
of  9,  Qourt  of  Equity,  .thpiigh  perhaps  only 
when  pubertati  proximus,  or  older  .  .  , 
and  may  therefore  commit, a  fraud  for  whicU 
or  th?  consequence^  of  which  he  piay  after 
his  majority  be  made  civilly  liable  in  equity. 
.  .  .  I  a^ree  .  ....  that  in  what  cases  in 
particular  a  Court  of  Equii^y  will  thus  exert, 
itself  it  ^8  not  easy. to  determine."  Though 
many  cases  have  been  decided  on  this  subject^ 
none  has  been  cited  to  us  till  one  in  last 
year  in  which  the  decision  has  directly  been 
[615]  that  the  defendant  must  pay  bi^ck  under 
a  judgment  purely  in  personam  a  sum  equal 
to  that  which  he  obtained  during  infancy 
under  a  purported  contract  oi  lending  and 
borrpwing,  which  vas  entered  into  by  the 
lender  on  the  faith  of  the  borrower's  fraudu- 
lent assertion  that  he  was, of  full  age. 

There  are,  however,  some  dicta  of  impor- 
tance and  some  decisions  which  are  alleged  to 
bear  indirectly  on  the  point.  In  Kelson  v. 
Stocker,  4  Be  G.  &  J.  464,  Turner  L.J.  fiays: 
"if  the  case  had  depended  simply  upon  the 
point  of  the  defendant  having  represented  him- 
self to  be  of  age^  when .  he  was .  not.  of  age,  t 
should  have  felt  no  ^oubt  ,about  it.  .  .  ,  In-; 
fanta  are  no  more  entitled  than  adiilts  are  io 
gain. benefit  to  themselves  by.  fr^iud,  and  had 
the  fas^  therefore  depended  upon  this  point 
aloi^ej  should  have  agreed  most  fully  witli  the 
c^y[;isiQn  of  the  Vice-Chancellor,'*  which  was 
that  the  defendant  should  be  decreed  to  pay 
lOOOZ.  under  his  covenant,  made  w^^hen  an 
infant,  to  plac(e  that  sum  in  the  hands  of 
trustees,  contained  in  a  marriage  settlement 
executed  by  him  aijd  by  other  parties  aJFtef 
he  had  .  fraudulently  represented .  himself  to 
ba  of  full  age.  As,  however,  the  party  to  the 
settlement  who  was  most  concerned,  namely 
the  infant's  wife,  knew  the  truth,  the  Lords 
Justices  allowed  the  appeal.  It  will  be  seen 
that  the  actual  decision  in.  Nelson  v.  Stocker, 
4  De  G.  ^  J.  458,  dpes  not  touch  ttc  present 
case;,  nor  does  the,  dictum,  if  its  principle  be 
^stoppel .,  after  majority  against  denying  the 
tr.uth  of  a  statement  made  when  under  agel 
as  explaiued.  by  ^Sir  Ford  North  vn  Mohprl 
Bibeci  v. ,  Dhurmodas  Ghpse  (1003)  L.  H.  30 
Ind.  Ap.  i|.t  p,  122 ;  and,  sep  Wright  v.  Sndwe 
,(:i848>.2  De  G.  &  Sin.  321.  The  observatiorjs 
of  ihf  Court  of  Appeal  in  Levene  y.  Broug- 


ham,. 25  Times  L.  Kep.  265,  that  there  could 
be  no  such  estoppel  were  made  apparently 
without  citation  of  any  of  tliese  cases,  but 
in  such  a  case  the  Infants'  kelief  Act  would 
be  an  answer  ito  estopped  now. 

Much  reliance  was  placed  on  Ex  p.  Unity 
Joint  Stock  Mut.  Banking  Assoc.  3  De  G.  &  J. 
63,  with  which  should  be  read  the  comments 
on  it  by  Bacon  y.-C.  in  In  re  Jones,  IS  Oi. 
D.  115  (which  are  in  point  though  his  actual 
decision  was  overruled)  and  by  [616]  B*g- 
gailay  L.J.  at  p.  123.  In  that  case  the  debtor 
King,  while  under  age,  had  obtained  advancct 
froni  the  association  hy  ft  frau4ulent  misrep- 
resentation that  he  was  of  full  ii^.  He  wu 
a4judicated  bankrupt  after  he  came  of  a^ 
i|,nd.  the  association  was  admitted  to  prove  in 
the  bankruptcy  for  the  amount  advanced. 
The  Lords  Justices  arrived  at  this  conclusion 
somewhat  reluctantly  on  the' authority  of  un- 
cited  decisions  of  Lord  Cowper,  Lord  Hard- 
wicke,  and  Lord  Thurlow.  Lord  Cowper's 
case  is  probably  Watts  v.  Creswell,  9  Vin.  Abr. 
tit.  Enfant,  N.  pi.  24,' p.  415,  in  which  he 
says,  that  if  an  infant  was  old  enough  and 
cunning  enough  to  carry  on  a  fraud  he  ought 
in  a  Court  of  Equity  to  make  satisf actios 
for  it.  Lord  Hardwicke's  opinion  may  be 
tliat  in  Buckinghamshire  v.  Drury,  2  Eden 
7l — "minors  are  not  allowed  to  take  advan- 
tage of  infancy  to  support  9.  fraud,"  againft 
which  should  be  set  Lord  Hansfteld's  more 
particular'  statement  in  the  same  case  at 
p.  72',  that  if  the  infant  took  an  estate  and 
was  to  pay  rent  for  it,  he  should  not  hold 
the  estate  and  defend  himsielf  against  par- 
ment  of  the  rent  by  pretence  of  Ii) fancy.  Tlte 
allusion  to  Lord  Thurlow  proWbly  is  to  the 
case  of  Beckett  v.  Cordley  (1784)  1  Bra 
C.  C.  358,  where'  he  said,'  "if  there  was  frand 
of  which  the  infant  was  cognimnt,  she  would 
^e  bound  as  much  as  an  adult.*  If  theae  l« 
the  authorities  relied  on  in  Ex  p.  Unity  Joint 
Sitock  Mul  Banking  Assoc.  3  Be  G.  &  J.  63, 
and  X  can  find  none  nearer,  they  hi^rdly  touch 
the  decision  in  that  case,  nor  do  they,  or  the 
decision  itself  lif  Ex  p.  Unity  Joint  Stock 
l^futl  Banking  Assoc.  3  De  G.  &  J.  63,  affeei 
the  case  now  before  us.'  There,  the  bankrupt- 
cy staQding  unchallenged  and  the  question 
being  how  the  assets  should  he  administered 
among  competing  creditors  or  claimantf*,  it 
i^as  held  that  persons  who  had  been  defranded 
by  the  barikrupt'when  under  age  and  tiiereby 
induced  to  lend  him  money  had  a  cl^hn  ob 
his  assets,  not  against  him  persdnallT,  whiefe 
was  d-V^ilable  in  competition  with  ei'editor?  ia 
the  full  sense  dt  the  word.  It  is  Hear  thst 
Je^seT  M.B.'  thought  the  deeiaion  anom.i]nin 
and  dn^  not  to  "be  ettended'i  '^ee  tn  re  Jones, 
18  Ch.  D.  at  pp.  120,  121.  Since  then  it  has 
been  decided  in  Reg.  ▼.  Wilson  (187ft)  6  Q. 
B.  "D.  28,  [6t7]  that  an' infant  cannot  be  «wi- 
vict^d,  under  s.  12  of  the  Dehtocs  Act,  2JW» 
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of  quitting  the  country  fraudulently  with 
property  that  ought  to  be  divided  among  his 
creditors,  since  in  law  he  has  none.  What- 
ever may  be  said  of  Ex' p.  Unity  Joint  Stock 
Mut.  Banking  Assoc.  3  De  G.  k  J.  63,  now, 
it  does  not  govern  the  present  case,  but  it 
must  be  admitted  that  the  language  of  the 
Lords  Justices  is  hardly  consistent  with  any 
other  view  than  that  the  bankrupt  was  iii 
equity  personally  liable  to  pay  the  debt  in 
question.  There  is  further  language  of '  a 
similar  kind  in.Mackan  v.  Dummett  (1S69) 
22  L.  T.  N,  S.  711,  where  the  Privy  Council 
speaks  of  an  infant  as  "contracting  debts*'  in 
his  trade  b^  fraudulently  asserting  himself  to 
be  of  full  age,  but  this  ag^in  was  not  neces- 
sary to  the'  decision.  These'  seem  to  be  all 
the  material  dicta. 

As  to  the  cases,  .Clarke  v.  Cobley  [1789]  t 
Cox  Ch.  173,  is  one  in  which  the  C^urt  re- 
stored the  status  quo  affectied  by. an  infant's 
fraud  by  ordering  him  to  return  promissory 
notes,  th^  surrender  of  which  he  had  procured 
by  falsely  stating  that  he  was  of  age,  and' by 
putting  him  under  terms  pot'  to  pleacf'  the 
Statute  of  Limitations,  If  sited  tipon  them,  but 
a  decree  against .  him  to  pay  the  amotint  of 
the  notes,  though  be  was  now  of  age,  was 
expressly  refused'.  In  Cory  v.  Oertcken 
(1816)  2  Madd.  40,  where  Sir  T.  Vhimerf  says 
"though  in  general  a  payment  to  an  infant 
may  be  bad^' '  yet  if  the  infant  practises  a 
fraud  he  is  liable  for  the  consequences,"  he 
only  declined  that  a  person  could  not  make 
his  trustee  pay  over  ag|iin  a  sum,  that  he  had 
goi  from  him  by  fraudulently  representing 
himself,  while,  still  an  infant,,  to  be  already 
of  full  age,  and  in  Chubb  V.  Griffiths  (1865} 
35  Beav.  127,  Lori  Romilly  M.R.,  when  jsad- 
dling  an  infant  defendant  with  cost^  Who  had 
been  passing  off  his  safes  as  Chubb's  safes, 
says  that  he  does  so  ''on  the  principle  laid 
down  in  Cory  v.  Gertcken."  (1816)  2  Madd. 
40.  What  he  conceived  this  principle  to  be 
I  can  hardly  tell,  but  at  any  rati^  it  is  not  a 
general,  liability  in  equity  for  fi'aiid.  Jessel 
M.R.  in  In  re  Jones,  18  CIi.  J).  118,  regard.s 
Cory  V.  Gertcken  as  a  piure  action  of  tort. 
The  grounds  of  an  infant  defendant's  liability 
for  costs  were  ag^in'  discussed  in  Woolff  v. 
Woolff  [1899]  1  Ch.  343,  another  case  of  simi- 
lar dishonesty,  and  the  liability  [IS18]  was 
rested  on  the  above  principle  and  authority, 
also  without  any  hint  of  a  wider  one  that  in 
equity  an  infant  is  generally  liable  for  fraud. 
I  think  that  the  whole  current  of  decisions 
down  to  1913,  apart  from  dicta  which  are 
inconclusive,  went  to  shew  that,  when  an 
infant  obtained  an  advantage  by  falsely  stat- 
ing himself  to  be  of  full  age,  equity  required 
him  to  restore  his  ill-gotten  gains,  or  to  re« 
lease  the  party  deceived  from  obligations  qr 
acts  in  law  induced  by  the  fraud,  but  scrupu- 
lously stopped  short  of  enforcing  against  him 
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a  contractual  obligatron,  entered  into  while 
he  was  an  infant,  even  by  means  oif  a  fraud. 
This  applies  even  to  Ex  p.  Unity  Joint  Stoek 
Mut.  Banking  Assoc.  3  ]>e  Q.  ft  J.  631  Restitu- 
tion stopped  where  r^aymtot  began;  as 
Kindersley.  V.-C.  puts  in  Vaughan  v.  Vander- 
stegen  (1854)  2  Drew.  363,  an  analogous  ca«e, 
"you  take  the  property  to  'pay  the  debt." 

Last  year,  in  Stocks  t.  Wilson  [1913]'  2  K. 
B.  235,  an  infant,  who  had  obtained  furniture 
f^om  the  plaintiff  by  falsely  statittg  that  he 
Iras  of  age  and  had  sold  patt  of  it  for  30f., 
was  ](>er8onally  adjudged  by  Lush' J. 'to  pay 
this  30Z.  as  part  of  the  relief  granted  to  the 
plaintiff.  This  is  the  ease  which  more  than 
any  other  inflirenced  Horridge  J.  in  the  Court 
below.  I  think  it  is  plain  that  Lush  J.  eon^ 
ceited"  himself'  to  te  merely  appl^^ng  the 
equitable  principle  of  restitution.  The  form 
of  the  claim  ^'Ss  that;  by  way  of  «iquTtabfe 
relief,  the  in fknt 'Should  "bte' ordered  to  pay 
the  reasonahle  valtie  of  the  goods,  whieh  'h<^ 
cotkld  not  restore  beeiiuse  he  liAkl-  sold  tliem.  ^ 
The  aiigument  ^a^  that '^uity  wotild  nbt 
allow  him  to  keep  the  goods  and  not  'pAy  for 
them,  that  if  lie  kept  th'e  propei^ty  he  mifst 
dischaiige  the  burden,' 'and  that  h^*  could' toot 
better  his  position  by  baring  -  put  it  out  of 
his  power  to  give  up  the  Tirdpeirty.  Lush  -J. 
expressly  saVs  [1913]  2  K.  B.  247;  •'it  is  a 
jtirisdictfon  to  compel  the  iiifant^  lb  make 
Satisfaction,'"  arid,  at  p.  246,  •'the  redi<«y 'is 
not  on  the  contract."  At  pp.  042->243  he*  ssys 
"what  the  Court  of  Equity  has  done  in  cases 
of  this  kind  is  to  .pt^vent  the  infAnt  f^fom 
retaining  the  benefit  of  what  he  has  obtained 
by  reason  of*  his  fraud.  It  has  doue'  no  more 
than  this,  and  this 'is  S!  ^^ry  different  thitig 
from' making  him 'liable' to  pay  dAmnges  Atid 
compensation  W  the  loss  of  the^  other  party's 
r6i9]  bargain.  If  the  infant  has  obtAitied 
property  by  fraud  he  can  be  compelM  to  re- 
store Itf"  but  now  eomi^  the  propOeiiioA, 
which  applies  to  the  "prei^ent  case  ilnd  is  open 
to  challenge,  ''if  he  has  obtained  money  he 
can  be  compelled  to  refund  tt.*'  -  The  leamM 
iudge  thought  tliat  the  fundamental  prinCfi^ple 
iU  Ex  p.  Unity  Jbittt  Stock  Mut.  Banking 
Assoc,  3  De  G.  ft  J.  69,  was  a  liability  to  ac- 
count for  the  money  obtained  by  the  fraudulent 
representation,  and  that  in  the'  case  before 
Kirn  there  must  be  a  similar  liability  to  ac- 
count for  th^  proceeds  of  the  sal^  of  th^  goodft 
obtained  by  this  fraud.  If  this  be  his  ratio 
decidendi,  though  I  haVe  difficnlty  in  seeing 
what  liability  to  accbutit  there  cain  be  (and 
certainly  none  is  named  in  In  re  King;  Ex  p. 
Uhity  Joint  Stock  Mut.  Banking'  Assoc.  3 
De  G.  &  J.  63,  the  decision  in  Stocks  v.  Wilsoh 
[1913]  2  K.  B.  235,  is  di^Btinguishable  frOm 
the  present  case  and  is  independent  of  the 
above  dictum,  and  I  ne^  express  no  opinion 
about  it*.  In  the  (Jrcs^nt  case  there 'is  dearly 
no  accounting,     iliere' is  no  fifd\icf«ry  rehi- 


W99t 


CITE  THIS  VOL.  AJ^ST.  CAS.  1916C. 


tion:.  th?  maruBiy  was  p^id  over  in  order  to  be 
used  as ,  the  defendant's  o.wn  %nd  he  has  so 
used  it  and,  I  guppose,  spent  it-  Thert'  is  do 
questloii  o£ ,  tracinig  \t,  no  possibiiitj  of  re- 
stprin§^  the  very  thing  got  by  the  fraud,  noth: 
ing  but  compulsioa  through  a  personal  judg- 
ment to  pay  an  equivalent  sum  out  of  hia 
preseqit  or  future  resource^,  in  a  word  notliing 
but  a-  judgment  Iq  debt  to  repay  the  loan. 
I  think,  thia  would  be  nothing  but  enforcing 
a  void  contract. ,  So  far  as  I  can  find,  the 
Court  of  Phancery  never  would  have  enforced 
any  Uability  under  circumatances  like  the 
present,  aiiy  more  than  a  Court  of  law  would 
have  done,  so,  and  I  think  that  nogroiind  ci^n 
be.  found  lor  the  present  judgment^  which 
would*  b^  apanawer  to  the,  lufa^ts*  Relief  Act^ 
^.  Aco^^rdjngly  tl^e  appeal  succeeds.;  the  judg- 
nEi«nt  must  be  set  aai^e  and  entered  for  the 
defendant.  He  will  have  the  costs  here,  whe^e 
lie  suQpe^d^t  and  of  th»  furtJb^r,  cpnf^ideratioijL 
below,  where,  he  ought  to  have  suqcerded. 
Further  tliii^  this  there,  should  .t>e  no  (sos^s 
giveq.'him.  He  cannot  be  made,  to  pay  the 
eoets  of  itlie  taction,  in  which,  he  was  entitled 
ta  iudgme^t,.  bujt  I  think  thati  aa  he  was 
Ghail[Bd  -;with  :  fraud  i^nd  foumd  .guilty  of,  it, 
he  naust  pay  the  co9ta  pi  that  i^pue,  to  be  set 
off  agadnst  auch  [620]  coat^  as  he  gets,  and 
as  to  any  pther  general  costs  of  the  .action^ 
w1m<^  inu|t  .be:sma^i,'I  thipk  there  is  good 
grcnmd' for  .saying  that  there  be  no  order,  for 
pApmeot:  on  either  side. 

.  Kennkdt,  L.J.— The  plaintiflFs,  a  ftrra  of 
money-lenders,  sue  in  this  action  the  defend- 
ant,, an-  infant,. claiming,  4752.  a^nd  interest  as 
damages  for  frai^^lent  n^isrepresentation, 
and,  altwrnatively,  475/.  jm  money,  had  and 
received  lyy.tbe  defendant.t9,the  use  of  the 
plaintiffs  The  alleged  .miarepresenta tion  wfu^ 
a  statement  of  the  defendant  that  he .  was  <^f 
aige,  JBade  by  him .  in  order  to  induce  ^he 
plaintiffs  tp-  lend  him,  as  they  did,  two  Fums 
of  2OOI4  each  in  Decembj?r,  1911,.  The  casp 
-waa  h^ard  by  Horridge  J.  fitting  with  a  com- 
mon j:ui|y.  The  verdict  w^s  that  the  plaintiffs 
Wiere.  induced  to  make  both  loans  by;  the 
fvauduicnt . misrepresentation. 

,  Harridge  J.  has  held,  that  .an  ■  ac^on  ex 
delicto  raising  a  cla|m<  for  damages  fpr  frau^ 
would  not  lie  against  an  infant  when,  as  in 
this  caae,  the  fraud  was  an  inducement  to 
the  '  contract,  the  .  nonperformance  of  which 
was  the  basis  of  the  pecuniary  injury  for 
which  the  plaintiff,  claims  compensation  in 
damages.  This,  in  my  judgment,  was  clearly 
right.  The  law  is  well  put  by  Sir  Frederick 
Pollock  in  his  Principles  of  Contract,  8th  ed. 
at  p.  78:  "He"  (i.;  e.,  thje.  infant)  "cannot  be 
sued  for  a  wrong  when  the  cause  of  action  is 
in  substance  ex  contractu,  or  is  so  directly 
oounected  with  the  contri^ct,  th%t  the  action 
would-be  an;,  indirect  waj  of  enforcing  the 


contract-'— which,  as  in  the  analogous  case  of 
married  women,  the  law  does  not  allow. 
Qut  if  an  infant's  wrongful  act, 
though  concerned  with  the  subject-matter  of 
a  contract,  and  such  that  but  for  the  contract 
there  would  have  been  no  opportunity  of  com- 
mitting it,  is  nevertheless  independent  of  the 
contract, in  the  sense  of  not  being  an  act  of 
the  kind  contemplated  by  it,  then  the  infant 
is  liable.*'  The  first  proposition  was  estab- 
lished as  long  ago  as  ,the  year  1665  in  the 
case;  of  Johnson  v.  tS'e,  1  Sid.  258,  and  waa 
dwelt  upon  by  the  judges  of  the  King's  Bench 
in  Jennings  v.  Hundall,  8  T.  R.  335 ;  the  sec- 
ond is  illustrated,  in  regard  to  an  infant,  by 
Burnard  y.  Haggis  (1863)  14  C.  B.  X.  S.  d, 
108  E.  C.  L.  45,  [621]  in  the  year  1863,  and, 
in  regard  to  the  analogous  case  of  a  married 
woman  ivho  haa  represented  herself  as  a  feme 
sole  qr  sui  juris,  by  the  judgment  of  the  Court 
of  Exchequer  pronounced  by  Pollock  C.B.  in 
JUiverpool  Adelphi  Loan  Assoc,  v.  Fairhurst 
(1854)  9  Exch.  422,  in  the  year  1854. 

In, Regard  to  the  seciwd  and  alternative 
claim  in  this  action— ^-a  claim^  as  pleaded,  for 
475^  as  jnoney  had  and  received  by  the  de- 
fendant to  the  use  of  the  plaintiffs,  which  the 
learned  judge  ha6  in  his  judgment  reduced  to 
400/,  by  the  omission,  I  presume,  of  interest 
; — X  am  |Bq,ually  of  opinipp  that  the  plaintiffs* 
case  cannot  be  maintained.  I  venture,  with 
all  due  defer,enoe  to  tbe  fact  of  the  citation 
p|  it  with  approval  in  1889  by  Kay  J.  in  In 
re  Seager,  60  L.  T.  N.  S:  665,  and  by  my 
brother  Phillimore  in  191^  in  Cowem  v. 
Kield  [1912]  2  K..B.  423^  to  entertain  a 
doubt  wheth^er  in  Bristow  v.  Eastman,  1  Esp. 
172,  tried  by  I*ord  Kenyon,  where  an  infant 
had  fraudulently  converted  moneys  of  the 
plaintiff  to  his  own  use,  (and  therefore  there 
was  a  good  cause  of  act  ion.  substantially  ex 
delictp  and  wholly  independent  of  contract 
upo]^  which,  the  plaintiff  was  entitled  to  suc- 
ceed) the  plain tifTa  claim,  if  and  so  far  aa  it 
depended  upon. an  indeb|tatuB  count,  ought  to 
have  prevailed  against  a  plea  of  infancy.  Be 
that  as  it  n;iay,  I  am  certainly  of  opinion  that 
in  the, .  present'  case,  where,  the  defendant  i« 
an  inffini,  the  cause  oif  action  is  in  subrtance 
ex  contractu  and  is  so  directlv  connected  with 
the  contract  of  loan  that  tbe  action  would  be 
an  indirect  way  of  enforcing  that  contract 
"So  far  ais  regards  the  principal  moneys  lent. 
the  plaintiffs  were  not  entitled  to  recover 
upon  t}ieir  alternative  common  law  claim  for 
money  had  and  received  by  the  defendant  foT 
their  use."  I  think  that  this  would  be  ao 
as  the  law  stood  before  1874,  and  further 
that  to  hold  otherwise  now  would  be  improp- 
erly to  open  the  dcior  to  a  serious  inroad 
upon  the  statutory  provisions  of  the  Infant** 
Belief  Act,  1874,  as.  1,  2,  and  the  Betting  and 
Loans  (Infants)  Act^  1892,  s.  5.  It  appear* 
to  nje  tbat  Horridge  J.  intended  so  to  hold 


aud  to  dismiss  the  plaintiffs'  claim  not  6n\j 
so  far  as  it  rested  upon  the  claim  for  dam" 
ages  for  fraudulent  misrepresentation,  but 
also  so  far  as  it  tested  upon  the  claini  oA 
an  implied  contract  for  money  had  and  [622] 
received  to  the  use  of  the  plaintiffs.  I  think 
that  is  so,  although  he  gave  Judgment  for  the 
plaintiffs  in  an  action  in  which  those  were 
the  only  claites  pleaded,  and  in  which,  so  faV' 
as  the  report  informs  us,  no  amendment  of 
the  plaintiffs'  pleadings  was  asked  for  or 
granted.  Reading  the  concluding  portion  6f 
the  judgment  commencing  trith  the  words 
"Thc?re  remains,  however,  the  question  wheth* 
«r  or  not  a  Court  of  Equity  wtnild  order  resti-' 
tution  to  be  made  by  an  Infant  who  had  ob- 
tained property  by  fraud""  (1913)  29  Times 
L.  Rep.  655,  I  think'  that  the  learned  judge 
held  that;  having  all  the  facts  and  the  finding 
of  the  jury  before  him,  the  just  and'  proper 
course  was,  without  Requiring  any  formal 
amendment,  to  treat  the'  plaintiffs  as  basing 
their  claim'  upon  an  assertion  such  as  was 
pleaded  by  the  plaintiff  iri  the  recent  case  of 
Stocks  V.  Wilson  [1913]  ^  K.  B.  235,  before 
Lush  J.,  to  which  Horridge  J.  expressly  re- 
fers in  an  earlier  pasdage  in'  his  judgment.' 
Such  a  course  was,  in  my  opinion  liot  only 
unobjectionable,  but  right. 

VVe  have,  therefore;  to  consider  in  this  Court 
whether  or  not  th^  defendant  lay  Under  6U(*h 
an  equitable,  liability  to  the  plaintiff*  as  enti- 
tled them  to  the  judgment  for  4001.  which  the 
learned  judge  has  entered '  in  their  favour.' 
Now,  beyond  all  question,  there  are  cases  in 
which  a  Court  of  Equity  will  interfere  t6' 
prevent  the  fraud  of  an  infant,-  such  as  an 
express  misrepresentation  of  full  age, '  ff om 
working  an  injustice.  There  Is,  at  the  same 
time,  exeellent  autlioifity'  for  declining  to  de- 
fine in  positive  terms  the  range  of  stlch  intei*- 
ference.  *  In  Stlkeihan  v.'  Daw'son,  1  T>e  G.'k 
Sm.  90,  at  p.  109,  a  case  ifl  the  year  1847 
referred  to  bv  Counsel  in  the  course  of  their 
arnruments,  li'night  Bruce  V.-C.,  after  qndfing 
certain  language  of  Ulpian  and'  Paulus  *f6 
shew  the  view  of  the  civil  law  !h  Wgard  to! 
the  fraud  of  infants,  proceeded  thus':  "Un- 
questionably it  is  the  law  of  England  that  kn 
infant,  however  gi^herally  for  his  ovU  sake 
protected  by  an  incapacity  to  "Hind  himself 
by  contracts,  may  b6  doli'  capasr  in  a  clrir 
sense  and  for  civil  purposes  in  the  view  of 
a  Court  of  Equity,  tl^ough  perhaps  orily  wh'eh 
pubertatl  proximufl  6r  older,  and  n6t,  I  sup- 
pose, at  so  early  an  age  as  tn  a  crihiinal  srtise 
and  for  criminal  purposes,'  and  tfiky  therrtbrti 
commit  a  fraud  Tor  which  [628]=or  th^  cdn- 
Kequonces  of  which  he  may,  after  his  major- 
ity, be  made  civiUy  ai^swerable  in  equity",  f 
am  not  now  speaking  of  cases  in  which  in- 
fants, if  liable  at  all,  are  liable  at  law  oMy, 
or  in  which  ailults,'  if  siiab^e  in  respect  6l 
acts  done  during  infancy,  are  suable  at  law 
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only.  But,  as  far  as  equity  is  ebneemed,- the 
^iractical'  application  of  th*  rule  Gt  doctriue 
f»  Which  I  have  just  b«en  referring  mucrt.not 
seldom,  I  conceive,  be  matter  of  much  deli- 
cacy and  difficulty.  I  ^agree  witbi '  a  learned 
author  whe  says  that  in  what  'cases  in  par- 
ticular a  Court  of  Equity  will  thus  eitert 
itself  it  is  not  easy  tof  determine."  I  shall 
certainly  not  embark  upon  an  adventure  of 
which  80  eminent  a  master  of  equity  as  Sir 
J.  L.  Knight  Bruce  has  spoken' thUtf  discour- 
agingly.  Happily,  it  is  not  necessai^y  to  do  so 
for  the  decision  of  the  present  case.  We  have 
not  to  discover  to  what  other  cases  the  rule 
or  doctrine  ought  to  be  held  to  exteud,' but 
whether  there  is  either  principle  or  binding 
judicikl  authority  for  its  application  to  this 
particular  ease,  in  which  the  plaintiffs  have 
been  held  by  Horridge  J.  entitled  in  virtue 
of  it  to  obtain  by  an  action  in  personam  re> 
payment  from  an  infant  of  the  principal 
money  owing  to  them  under  a  contract  of 
loati  into  which  the  lenders  were  induced  tO 
enter  by  a  fraudulent  representation'  of  the 
borrower  that  he  'was  of  full  age.  After  af 
careful  consideration  of  the  nHimeroufr  feprtrt- 
ed  deciaioDS  which  have' heett  brought  to  our 
attention  by  the  industry  of  counsel,  1  hdve 
come  to  the  cbnclnsion  that  the  judgn^t'  Of 
Horridge  J.  cam^ot  be  feujjpoirted.  '  I  =  atn  not 
utetisfied' that  the  ihile  or  doctrine' of  'equity 
refeWed  to  by  Knight  Bruce*  V.-C.  hiJis  ever 
been*  so 'applied.'  Lor4  Sumner  itf  hisrjudg^ 
ment,  w^ieh'  I  have  had  thfe  oppOriuuity  ^of 
readihg,  has  flO  fully,  and,  in  my ' judgm<^nt,- 
so  satii^faetorily,  dealt  with 'the  eijulty*  dtises 
and  the  judidal  dicta  ill' whieU" the  pUiUtifT^ 
counfs^l  seek  to  find  ^tipport  Ibi*  tile  jUdgrment 
in  their  favotlt.  as  well  ajs*  the  reeerit  jiidg- 
ment  of  Lush  ^.'  in  Stocks'  v:- Wilson  f!l91ftr 
2  K.  Bl.  28&,  that  it  Is  quite  vsel^as  for  ^*ie 
to  eonsfder  those  cases  ot*  those  dicta  in  do-' 
tail.  I'  desire,  however,  to  add  u  few  furthw 
ob^KiTtatiohs. 

In  the  fivst  pHe^,  ft 'appears,  to  M^'thil; 
Vphiftft  C0ijrtfe«  of  Bquiiy  hare  ihteffer^  to 
make 'an  infant  -  restore  property  lotindin  hU 
possession  which  he  had  obtained  by  iraudv* 
lent  misrepresentation,  [624]  as,  e.  g.,  the 
promissory  note' in  the  Old  case  of  Clarke  v. 
Cobley,  2  Cbx  C^.  173^  to  eothpel  the  recogni- 
tion, in  regard  to  )>reperty  in  his  poaaesaion, 
of  rights^  and'interestir  of 'persons  whom  he 
has  misled  into  enteriiig>  tntb'traniaietionfi  in 
regit rd  to  it  (cf.WkttS'  V;  Oeswell,  0  Vih. 
Abr.-415);  and  tcf  -pT&^ntihe  p»ymen€»ovdr 
again  to  the  infant  of  moneys  tif  whf<4i  he 
has  procured  the  payment  already  t>y  a  rf^irr- 
fientatifin  of  f\ill  age,  as  in  Coi'y  v.Oertcken, 
2'Mddd.'40;there  is  no  case  in  whreh  I  can 
find  that  a  Court  of  Rqirity  Has  given  judg- 
ment against  ah  Hifant  in  circumstances  likf^ 
the 'present,  thai  is  to  say,  in  which- it  has 
interfered  on  the  gronnd  of  the  fratid  of  the 
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infant,  wherehj  he  induced  the  making  of  the 
ogntract  of  loan,  to  order  the  infant  to  pay 
the.  plaintiff  a  sum  equal  to  the  sum'  borrowed 
under  the  void  contract,  and  so,  in  effect,  to 
the  amo\tnt  of  the  principal  lent,  to  give 
validity  as  agadjost  the  infant  to  a  void  con- 
tract. 

In  the  nexjfc  place,  I  desire  to  say  that  in 
my  yi^w,  yrhilst  there  are  no  doubt  dicta  in 
the  judgments  of  the  I^rds  Justices  in  Ex  p. 
Unity  Jpint  Stock  Mut;  Banking  Assoc.  3 
De  G.  A  J.  63,  upon  which  the  plaintiffs  in 
this  .  case  naturally  lay  stress,  the  decision 
ought,  as  I  understand  the  judgment  of  Lind- 
ley  J.  in  Miller  v.  Blankley  (1878)  38  L.  T. 
N.  S.  527  at  p.  530  (and  the  language  used 
by  Jessel  M,R.  in  the  later  case  of  £x  p. 
JiPnes,  18  Ch.  D.  120,  appears  to  me  to  be  in 
accord),  to  be  treated  as  expressing  the  law 
in  bankruptcy  and  not  as  expressing  a  doc- 
trine of  general  application.  The  action  in 
Miller  V.  Blankley,  38  L.  T.  N.  S.  527,  was 
an  action  of  debt  against  a  builder  for  .goods 
supplied.  He  pleaded  infancy  fis  a  defence. 
The  plaintiff's  counsel  relied  upon  Ex  p.  Unity 
Joint  Stock  Mut.  Banking  Assoc.  3  Pe  G.  & 
J.  63.  In  the  course  of  this  judgment  lK>rd. 
Lindley  (then  Lind^y  J.)  said:  "We  are 
now  asked,  to  caj^ry  (prther  the  doctrine  which 
Tuxner  L,J.  m  £x  p.  Ui^ity  Joint  Stock  Mut. 
Banking  Assoc.  3;  De  G..  4b  J.  03,  expressed 
his  reluetance'  to  act  upon.  He  concurred, 
however,,  ii^  the  judgment  of  Knight  Bruce 
li.  J. ;  and  ,no  doubt  that  case  must  be  taken 
to  decide  that  wjkiere  an  infant  borrows  money 
upoo.a.lraudulefitrimisrepresentatioin  and  sub- 
sequently becomes  bankrupt  the. debt  is  prove- 
fl^ble  in  his  .bankruptey.  [625]  I  think  that  is 
still  law.  in  bankruptcy;  but  we  should  not 
taige  the  doctrine  any  further/' 

In  my  judgment  the  naiture  oi  the  claim  in 
the  present  caae  is  notx>ne  to  which  the.  equi- 
table, rule  oir  doctrine  invoked  by  the  re- 
spondents applies  so  as  to  make  the  action 
maintainable,  and  this  appeal  mvst  be  .  al- 
low0d.  As*  to  costs,  I  concur  in  the  special 
order  stated  by  the  president  of  thi^  Court 
in  his  Judgment.  .  ^ 

A.  T.  La>wbcnqe,  Ji. — The  plaintiffs  sue  for 
475j.»  first, .  aa  damages  for  deceit,  secondly y 
for  money  had.  and  received  to  their  use.  The 
plaintifftt  are  moneylenders,  who  made  loans 
to  the  ^defendant  while  he  was  an  infant. 
They  were,  induced  to  da  so  upon  the  faith 
of  false  lepreseiftationa  made  by  the  defend^ 
ant  as  to  his  age. 

The  defendant  pleads  his  iniancy. 

It  was  admitted  that  upon  the  authorities 
the  cause  of-  action  in  deceit  must  fail :  John- 
son ▼.  Pye,  Sid.  258,  1  Keb.  913;  Bartlett  v. 
Wells,  1  B.  &  S.  836,  101  E.  G.  h.  836.  The 
defendant  was  of  an  age  when  he  would  he 
responsible  criminally  and  also  for  his.  torts 


independent  of  contract,  but  not  lor  frauds  ia 
obtaining  a  contract,  because  to  hold  him  re- 
sponsible in  damages  for  such  frauds  would 
in  effect  be  to  hold  him  responsible  for  the 
contract  so  obtained. 

It  wQuId  be  a  simple  thing  for  those  who 
prey  upon  infants  to  obtain  from  them  mate- 
rials which  could  be  used  to  support  a  charge 
of,  frauds — as  easy  as  obtaining  the  u&uml 
promissory  note.  The  result  would  be  that 
the  infant  would,  have  both  to  establiah  his 
infancy  and  to  face  a  charge  of  fraud. 

It  has  been  the  policy  ol  the  law  to  protect 
infants;  they  have  been  held  incapable  of 
binding  themselves  by  their  contracts — ^with 
certain  exceptions  not  material  to  this  case. 
That  this  is  the  law  wajB  admitted.  But  it 
was  argued  for  the  plaintiffs  that  these  con- 
siderations do  not  affect  the  claim  for  "money 
had  and  received."  Horridge  J.  was  induced 
to  take  the  view  ( following  a  decision  of  Lush 
J.  in  Stocks  v.  Wilson  [1913]  2  K.  B.  235) 
that  there  was  in  equity  a  right  to  relief  to 
the  extent  of  the  money  actually  [626]  re- 
ceived. It  was  said  for  the  plaintiffs  that 
the  action  for  money  had  and  received  was 
not  founded  upon  a  promise  implied  by  law. 
but  rested  upon  what  was  called  by  counsel 
a  ''doctrine  of  equity."  I  do  not  think  this 
argument  is  well  founded.  There  are  no 
doubt  many  cases  in,  which  equity  will  give 
relief  against  frauds  perpetrated  by  infants. 
Wherever  the  infant,  requires  as  a  plaintiff 
the  assistance  of  any  Court,  it  will  be  refused 
until .  he  has  made  good  his  fraudulent  rep- 
resentation^  \yherever  the  infant  is  still  in 
possession  of  any  property  which  he  has  ob- 
tained by  his  fraud  he  wi^  be  made  to  restore 
it  to  its  former  owner.  But  I  think  that  it 
is  incorr^t  to  say.  that  he  can  be  made  to 
r^pay  money  which,  he  has  spent,  merely  be- 
cause he  received'  it  under  a  contract  in- 
duced  by  his  fraud,  . 

The  contracts  of  an  infant,  which  were 
formerly  voidable  OQly,  are  now  by  the  In- 
fantj»'  Relief  Act,  1874,  made  absolutely  void. 
He  is  further  protected  in  respect  of  loans 
by  55  &  56  Vict.  c.  4,  ss.  3,  4,  5.  These 
statutes  are  as  binding  upon  the  equitable,  as 
they  are  upon  the  common  law,  jurisdiction 
of  the  Court.  .1  do  not  think  that  it  is 
correct  to  say  thai  the  action  for  money  had 
and  received  is  wholly  independent  of  con- 
traet.  It  arises  wherever  money  has  been 
received  which  ex  aequo  et  bono  belongs  to  the 
plaintiff.  In  such  case  the  law  implies  a 
promisj^tio  pi^y  it  to  the  plaintiff,  but  wher? 
the  express  promise  to  repay^the  money  is  by 
statute  "absolutely  void'*  it  is  impossible 
to  imply  a  promise  to  repay  the  same  money: 
see  observations  of  Jessel  M.R.  in  Ex  p. 
Jones,  18  Ch.  D.  118.  To  do  ao  would  be 
to  (in  large  part)  defeat  the  policy  of  the 
statute,  and  wauld  violate  the  well-established 
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principle  that  wliere  tliere  is  an  cxpres?  prom- 
ise no  other  like  promise  can  be  implied.'. 

Lord  Mansfield,  in  Moses  y.  Macferlan,  2 
Burr.  1005,  excepted  debts  ''contradicted  dur^ 
ing  infancy"  from  the  operation  of  the  action 
for  money  had  and  received,  shewing  that  he 
regarded  it  as  an  action  depending  upon  an 
implied  promise. 

None  of  the  authorities  cited .  to  us  in  my, 
opinion  extend  to  establish  the  plaintiffs 
claim  in  this  case. 

The  judgment  in  Stocks  v.  Wilson  [1013] 
2  K.  B.  235,  seems  to  treat  the  [627]  sub- 
sequent sale  of  the  property  by  the  infant  as 
wrongful,  and. as  adording  a  foundation  for 
tjeating  the  money  obtained  thereby  as  re- 
ceived to  the  plaintiff's  use.  If  thi^  had  been 
so,  if  it  had  been  a  wrong  independent  of 
contract,  it  would  no  doubt  have  made  a  case 
in  which  Uic  plaintiff  could,  by  waiving  the 
tort,  have  afforded  a  consideration  for  the 
implied  promise  to  pay  over  the  proceeds^  and 
he  could  have  recovered  on  the  common  count 
for  "money  had  and  received."  But  this  i^ 
rendered  impossible  by  the  judge's  finding 
that  the  property  in  the  goods  had  passed 
to  the  infant  before  he  disposed  of  them  (and 
as  to  the  major  poftiou  thereof  that  he  did 
so  with  the  concurrence  of  the  plaintiff  in  the 
action).  The  really  wrongful  act  was  th« 
obtaining  the  goods  under  the  contract  of 
purchase  by  t^he  pretence  thai  he  was  of  full 
age;  as  to  that,  it  was  admitted  that  he  could 
not  be  sued  in  ibrt  for  the  fraud.  There  was 
therefore  no  actionable  tort  independent  of 
contract  which  could  be  waived  to  form  a 
consideration  ,for  the  implied  promise. 

In  the  case  of  Watts  v.  Creswell,  d  Vin. 
Ahr,  415,  which, was  relied  upon  the  fraudu- 
lent infant  was  in  possession  of  the  land9. 
as  to  which  he  had  misrepresented  the  title, 
and  was  setting  up  a  former  settlement  upon 
himself  to  defeat  the  mortgagee  under  that 
title.  It  was  held  that  he  could  not  do  so 
in  equity  without  making  satisfaction  fpr  the 
fraud.  This  is  a  long  way  from  establishing 
anything  like  an  equity  to  sUe  as  for  "money 
had  and  received."  If  when  the  action  is 
brought  both  the  property  and  the  proceeds 
are  gone,  I  see  no  ground  upon  which  a  Court 
of  Equity  could  have  founded  its  jurisdiction. 

In  the  case  of  Esron  ▼.  Nicholas,  2  £q.  Gas. 
Abr.  488,  1  De  G.  &  Sm.  118  (which  is  very 
imperfectly  reported )«  the  defendant  was 
ordered  to  repay  a  p^enciium  received  while 
he  was  an  infant  in  respect  of  a  lease  granted 
by  a  person  whom  he  had  falsely  represented 
to  be  hifl  g^ardianl  He  was  now  claiming  to 
receive  the  rents  and  profits  reser\'ed  under  a 
subsequent  lease  of  this  very  property  granted 
by  himself  after  he  came  of  age.  Knight 
Bruce  V.-C.  does  not  seem  to  have  approved 
of  the  case:  see  Stikeman  v.  Dawson,  1  De 
O.  k  Sm.  90;  but  at  least  it  can  be  said  that 
the  infant's  possession  of  the  property  and 
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[628]  claim  to  set  up  the  later  lease  and  to 
receive  the  rents  and  profits  thereof  afforded 
a  ground  for  the!  intervention  of  the  Court  of 
Equity.  Iii  Stikeman  v.  Dawson,  1  De  G. 
&  Sm.  90,  the  Vice-Chancellor,  it  is  true,  re- 
fused relief  against  the  infant  upon  the 
ground  that  he  had  made  no  express  misrep- 
resentation ;  but  there  the  infant  was  seeking 
to  recover  certificates  of  shares  he  had  sold 
and  handed  over  to  the  purchaser.  In  such 
a  caae,  if  fraud  were  established  against  the 
infant,  there  would  be  ground  for  equity  to 
Interfere  to  restrain  him  from  recovering  the 
certificates  without  making  compensation  for 
the  money  obtained'  by  the  fraud. 

The  only  case  which  has  been  cited  to  us 
which  gives  rise  to  any  difficulty  is  Ex  p. 
Unity  Joint  Stock  Banking  Mut.  Assoc.  3 
De  G.  &  J.  63,  where  a  proof  in  bankruptcy 
was  allowed  in  respect  of  a  loan  made  to  the 
bankrupt  when  an  infant  on  the  faith  of  a 
fraudulent  misrepresentation  that  he  was  of 
full  age.  Knight  Bruce  L.J.  treated  himself 
as  bound  by  authority,  and  the  Court  re- 
luctantly allowed  the  proof.  I  have  examined 
all  the  cases  cited  on  that  occasion,  and  can- 
not find  that  any  one  of  them  goes  to  the 
length  suppose^.  The  case  may  be  applicable 
in  bankruptcy,  but  certainly  ought  not  to  be 
extended  generally  so  as  to  impair  the  protec- 
tion which  the  law  affords  to  infants.  I 
think  it  cannot  now  be  regarded  ab  of  general 
application:  see  Reg.  v.  ^Vilson,  5  Q.  B.  D. 
28;  Ex  p.  Jones,  18  Ch!  D.  118;  Lovell  v^ 
Beauchamp  [1894]  A.  C.  6.67^ 

If  the  cause  of  action  for  money  had  and 
received  existed,  I  should  expect  to  find  ample 
authority  for  it,  .as,,  whenever  -an.  honest 
money-lender  lends  to  an  infant,  he  has  prob- 
ably been  deceived  as  to  the  age  of  the  bor- 
rower. 

I  think  that  this  appeal  should  be  allowed 
and  judgment  entered  for  the  defendant. 

Appeal  allowed. 
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Cfenerdl  Rule, 

A  plea  of  infancy  is  good  against  an  action 
at  law  for  money  loaned,  where  ^he  money  was 
not  borrowed  directly  for  the  purpose  of 
buying  necessaries,  although  it  may  later  have 
been  expended  in  the  purchase  of  them,  as 
money  is  not  classed  under  the  head  of  neces- 
saries in  the  contemplation  of  the  law. .  Price 
V.  Sanders,  60  Ind.  310;  Beeler  v.  Young,  1 
Bibb  (Ky.)  619;  Watson  v.  Cross,  2  Duv. 
(Ky.)  147;  Denning  v.  Nelson,  1  Ohio  Dec. 
(Reprint)  503,  10  West.  L.  J.  216;  West  v. 
Gre^g,  1  Grant  Cas.  (Pa.)  53;  Bent  v.  Mann- 
ing, io  Vt.  225.     And  see  Swift  v.  Bennett, 
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10  Cush.  (Mass.)  436;  Smith  v.  Oliphant,  .2 
Sandf.  C^.  Y.)  306;  Meyers  v.  Blackburn, 
38  N"ova  Scotia  50.  'Hms  in  Price  v.  Sanders, 
fiupra,  the  court, said:  "A  minor  cannot  be 
held  liable  at  law  on  his  note  or  other  con- 
tract for  moiiey,  even  though  he  expends  the 
monov  for  necessaries.  The  indebtedness  iuust 
be  created  directly  for  the  necessaries,  or  he 
will  not  be  liable  at  law.  The  reason  of  the 
law  Is,,  that  the  minpr'  might  waste  the 
nioney,  and  ho  matter  ex  post  facto  can 
entitle  the  plaintiff  to  his  action.*'  In  West 
V.  Gregg,  1  Grant  Cas.  (Pa.)  53,  it  wajs  said: 
"This  is  an  action  against  a  minor  for  money 
lent  to  him,  and  to  meet  the  defense  of  in- 
fancy, it  was  offered  to  prove  thai  the  money 
was  lent  to  him  for  the  purpose  of  making 
repairs  arid  removing  encumbrances  upon 
land  devised  to  him  by  his  father,  a^d  that  it 
was  so  used.  TKe  court  below  rejected  the  evi- 
dence on  the  ground  that  the  infant  had  no 
power  to  make  such  ia  contract,  and  we  think 
they  were  right.  The  general  rule  is  that  an 
infant  can  bind  himself  or  his  estate  only 
for  necessaries,  and  the  plaintiff  can  escape 
from  this  rule  only  by  showing  a  case  which 
ought  to  be  treated  as  an  exception  to  it; 
which  he  has  not  done.  Necessity  has  cer- 
tainly demanded  many  exceptions  to  this 
rule,  but  here  it  demands  none;  for  this  minor 
had  a  guardian  acting  for  him,  and  the'lliw 
has  provided  the  very  mode  in  which  the  end 
might  have  been  reached."  In  Beeler  y. 
Young,  1  Bibb  (Ky.)  519,  the  court  t«aid: 
"As  to  the  money,  lent',  thfe  law  will  never 
trust,  the  infant  with  the  application  and 
laying  of  it  out;  for  it  might  he  lent  to 
purchase  necessaries,  but  squandered  in  luxu- 
ries and  dissipation.  So  if  one  lends  money, 
which  the  infant  actually  lavs  out  afterward 
in  necessaries,  yet  he  shall  not  be  subject 
to  the  action  of  the  lender.  For  it  is  upon 
the  lendijig  that  the  liability  must  arise, 
after  that  ho  assumpsit  can  be  raised  to  bind 
the  infant ;  the  application  of  the  loan  cannot, 
ex  post  facto,  entitle  the  lender  to  his  action." 
In  Ayers  v.  Burns,  87,'IimI.  245,  44  Am.  Rep. 
759,  the  court  said:  "Tlie  suit  is  founded 
ilpoD  iCn  iftipU^' M)*^?**^  of  thft-  appctttol 
Ayers  to  repay  the- moiify- which  the  admin- 
istrator of  his  surety  had  been  compelled  to 
pay  on  his  promissory  notes.'  Such  an  im- 
plied contract,  if  it  existed,  was  not  binding 
and  could  not  be  enforced  against  him  during 
his  infancy.  Indeed,  it  may  well  be  doubted 
if  his  promissory  notes,  even  though  given 
for  neceswaries,  could  have  been  enforced 
against  him  during  infancy  in  suits  thereon 
by  the  payees  thereof.*' 

In  Dorrell  v.  Hastings,  28  Ind.  478,  an 
action  to  recover  money  paid  to  relieve  an 
infant  from  a  militUn'  draft  to  which  the  law 
held  him  subject,  which  payment  had  been 
made  at  his  request,  it  was  held  that  a  pl(^a 
of.  infancy  was  a  good  defense.     The  court' 


'  said:  "No  particular  objection  to  the  answer 
is  pointed  out,  or  reason  given  why  it  is  not 
good,'  and  we  are  not  able  to  discover  any 
We  are  not  aware. of  any  authority  that  would 
justify  us  in  holding  that  money  paid  to  re 
lieve  an  infant  from  a  military  draft  to 
which  the  law  subjects  him,  comes  within  the 
exception  of  necessaries.  Upon  principle,  we 
think  it  clear  that  it  does  not."  In  Turner  v. 
Gaither,  83  N.  C.  357,  35  Am.  Rep.  547,  it 
was  held  that  infancy  was  a  good  defend  to 
aiiH  action  on  a  bond  of  an  infant  for  money 
advanced  hv  his  father's  administrator  and 
used  by  him  in  the  acquirement  of  a  profes- 
sional education,  as  such  expenses  were  not 
necessaries.  In  Barton  v.  Anthony,  46  Ore. 
4Y,  79  Pac.  185,  114'  Ajm.  St.  Rep.  847,  ©8 
L.R.A.  826,  wherein  it  appeared  that  the 
plaihtiff  loaned  an  infant  money  to  redeem 
land  of  his  (the  infant's)  on  which  a  mort- 
gage had  been  foreclosed,  with  the  under- 
standing that  he  was  to  be  subrogated  to  the 
rights  of  the  judgment  creditor,  it  was  held 
that  the  infant  was  under  no  binding  obliga- 
tion to  repay  the  money.  The  court  said: 
'though  the  redemption  of  the  land  conferred 
on  him  a  pecuniary  benefit,  the  furnishing  of 
the  money  for  that  purpose  at  his  reqmst 
does  not,  by  reason  of"  his  incapacity  to  enter 
into  a  valid  contract,  create  a  binding  obliga- 
tion, because  it  was  not  necessary  to  his 
sustenance."  lii  ll^fagee  v.  Welsh,  18  CaL 
155,  It  was  held  that  a  plea  of  infancy  wa? 
good  against  a  note  and  n^ortgage  which 
had  been  given  to  raise  money  to  pay  off  an- 
other mortgage  on  the  same '  property  and 
thai  the  money  so  raised  could  not  he  con- 
sidered necessaries'  in  the  contemplation  of 
the  law. 

It  has  been  held  t9iat  one  who  has  paid  oil 
a  mortgage  on  the  land  of  certain  infants, 
though  at  the  request  of  their  guardian,  can- 
not maintain  an  action  against  them  for 
money  had  and  received  or  for  money  lent. 
Bicknell  v.  Bicknell,  111  Mass.  265, 

In  Cane  v.  Cawthon,  32  Ia.  Ann.  953,  it 
was  held  that  a  person  who  loaned  money  to 
ceriain  minors,  under  the  authority  of  the 
court,'  was  protected  by  the  decree,  whether 
or  not  the  loan  was  necessiiry  and  for  the  use 
of  the  minors. 

Money  furnished  for  the  purpose  of  supply- 
ing an  infunt  with  mourning  goods  on  the 
death  of  her  mother  has  been  held  to  be 
classed  as  necessaries  and  to  be  recoverable 
as  such.  De  Moss  v.  Giltner,'  5  Ky.  L,  Rep. 
69i: 

An  agreement  to  repaj*  money  borrowed  on 
a  joint  account  by  an  infant  and  another  is 
voidable,  but  if  affirmed  by  the  infant  after 
her  coming  of  age,  is  binding  on'  her.  Ken- 
nedy v.  Doyle,  10  Allen   (Mass.^   161. 

In  Kt}(i\and^  since  1874  a  trani-'action  where- 
by .an  infant  borrows  money  is  ahsolutelr 
void    under    the    Infants    Relief    Act,    1874. 


LSsLfis: 

Levcne  v.  Brougl^ani;  63  Sol.  J.  (Eng.)  243, 
25  Times  L.  Rep.  265;  J^ottingham  Perma- 
nent Ben.  Bldg.  Soc.  v.  Thurstan,  flOOS] 
A.  C.  6,  72  L.  J.  Ch.'134,  87  L.  t.  N.  S. 
520,  51  W:  B.  273,.  6t  J.  P.  129,  19  Times 
L.  Rep.  54.  Thus  where  it  appeared  that  an 
infant  member  of  a  'building  society  borrowed 
from  it  io  buy  land  and  complete  houses 
which  were  being  built  on  it,  giving  in  con- 
sideration thereof  a  mortgage,  it  was  held 
that  the  mortgage  was  void  under  the  Infants 
Relief  Act,  1874,  as  against  the  infant. 
Nottingham  Permanent  Ben.  Bldg.  8oc.  v. 
Thurstan,  supra.  In  Levene  t.  Brougham,  53 
fioh  J.  (Eng.)  ^43,  26  Times  L.  Rep.  266, 
it  appeared  that  an  infant  had  obtained  a 
loan,  giving  his  promissory'  note  therefor, 
and  at  the  time  the  loan'  was  made  had 
represented  himself  as  being  of  age.  It  was 
held  that  the  contract  was  void  under  the 
Infants  Relief  Act,  1874,  and  the  infant 
could  rely  on  the  statute,  as  his  misrepresen- 
tation as  to  his  age  did  hot  operate  as  an 
entoppe).  The  reported  ease  is  to  the  same 
effect.  In  Baterman  v.  Kingston,  6  I/.  R. 
Ir.  (Eng.)  328,  wherein  in  an  action  on 
certain  promjissory  notes  one  of  the  makers 
set  up  a  plea  of  infancy,,  it  was  held  that  a 
reply  alleging;  that  at  the  time  the  loan  was 
made,  the  4eifen4ant  represented  himself  to 
be  of  a^e,  thereby  fraudulently  inducing  the 
plaintiff  to  lend  h^ini  the  money,  was  bad. 
Compare  the  following  English  cases,  decided 
prior  to  the  enactment  of  the.  statute:  Pro- 
bart  V.  Knouth,  2  Esp.  472 ;  dlark  v.  I^eslie, 

0  Esp.  28'j    Darby  y.   Boucher,   1   Salk  279, 
91  Eng.  Rep.  (Beprii^t)   244;  Earle  v.  Peate, 

1  Salk  386,  9l,|:ng:  Aep.  (RepHnt)  336; 
Smith  v.  Gibson,  peake  A^d.  Cas.  52,  4  Bev. 
Rep.  888;  Marlow  v.  Pitfield,  1  P.  Wms. 
558;  Martin  y.  Gale,  46  L.  J.  Ch.  84,  4  Ch. 
Div.  428,  36  t.  T.  N.  S.  357,  25  W.  R.  4p6; 
Rearsby's  Case,  Oodb.  219,  78  Eng.  Rep. 
(Reprint)  133;  Ellis  v.  Ellis,  12  Mod.  197, 
3  Salk  1^7,  1  L4'.  Raym.  344;  Ex  p.  Unity 
Joint  Stock  Mu^,  Banking  Assoc.  3  I^e  G.  k 
J.  63,  44  Eng,   (Bej»rint)    1191       . 


BxoepiionB  to  Hule, 

In  equity  a  person  who  lends  ttioney  to  an 
infant  to  pay  a  debt  incurred  for  necessaries, 
will  be  subrogated  to  the  .rights  of  the  original 
creditor,  and  the  mino^  win  be  liable  to  him. 
Price  V.  Sander^,  60'  Ind.  310;  Watson  v. 
Crofls,  2  Duv^  (Ky.)  147;  Hickpian  v.  Hall,  6 
Litt.  (Ky.)  338";  feeler  v.  Young,  1  fiibb 
(Ky.)  519.  If  a  creditor  furnisbes  money  to 
a  minor,  which., hief  uses  to  purchase  neces- 
saries, and  the  creditor  sliows  its  application 
for  the  purchase  of  necessaries,  the  minor 
will  be'.li(ib)e.in  equitjr;  or  if  a  pejrson  lends 
money  to  a  minor  tp  pay  i^  debt  incurred  for 
necessaries^  and'  the  debl  is  s6  paid,  iie  will 
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stand  in  equity  in  the  place  of  th«  original 
creditor,  and  the  minor  will  be  liable  to  him. 
Price  V.  Sknd6rs,  supra.  In  Watson  v.  Cross, 
2  Duv. '  (Ky.)  147,  whi6h  waa  ah  action 
brought  by  an  infant  for  th^  recovery  of  a 
watch  and  a  trunk,  it  appeared  that  when  the 
property  came  into  the  possession  of  the  ap- 
pellant, he  tras  a  li(^ensed  innkeeper  in  Frank- 
fort. The  infant  became  his  guest,  and  te- 
maihed  with  him  two  weeks.  The  infant's 
entertainment,  for  that  time,  was  worth  twen- 
ty-eight dollars.  The  appellant  also  loaned  the 
infant  fifteen  dollars  to  go  after  his  trunk, 
and  twelve  dollars  to  p&y  his  travelinjg  ex- 
penses to  Maysville,  where  he  resided.  The 
appellant  had  a  lien  on  the  watch  and  trunk, 
as  an  innkeeper,  and  in  addition  thereto,  the 
infant  also  pledged  them  as  security  for  the 
payment  of  the  sums  of  nioney  mentioned, 
amounting  to  fifty-five  dollars.  The  court 
said :  "As  to  the  twelve  dollars  furnished  to 
paiy  traveling  expenses  to  the  home  of  ap- 
pellee, although  it  cannot  be  recovered  as 
borrowed  inon<^y  from  the  infant,  yet,  Us  the 
parties  to  whom  it  "was  paid  for  traveling 
expenses  of  appellee  could'  haye  recovered  of 
him  the  value  of  their  respective  services  as 
necessaries,  the  at>pe1lant  may;  eqttitably,  be 
substituted  to  their  rights,  as  he,  in  effect, 
paid  them  what  the  Infaht  was  bound  for, 
and  on  that  ground  recover  the  twelve  dol- 
lars, which  doies  not  seem  to  have  been  more 
than  was  necessary  and  proper  to  be  fur- 
nished to  pay  the  expenses  of  a  trip  from 
Frankfort  to  Maysyille.  The  appellant  has 
manifested  no  right  to  recover  the  fiftete 
dollars,  there  b<fing  nothing  in  the  record  to 
show  that  the  moi^ey  waA  furnished,  or  that 
it  was  expended  for  necessaries;  and  the  in- 
fant had  no  legal  capacity  to  borrow  money 
ahd  bind  himself  therefor.  It  is  a  well- 
settled  principle  that  an  innkeeper  has  a  lien 
on  the  property  of  his  guests  for  the  price 
of  his  entertainment;  and  upon  this  gr(»uild 
appellant  had  a  right  to  retain  the  property 

[  sued  for  until  the  twenty-eight  dollars  and  its 
accruing  interest  was  jiaid  or  tendered;  ahd 
as  the  twelve  dollars  was  furnished  upon  the 
faith  of  his  being  tn  Che  possession  of  the 
property,  and  under '  circumstances  to  make 
the  infant  liable  therefor,  the  chancellor  wil! 
not  permit  the  possession  to  be  disturbed  un- 
til it  is  paid.  The  appellee  seeking  eq\i1ty 
must, do  eouity,  and  his  infancy  cannot  take 
iiini  out  of  the  operation  of  this'  principle." 
.The'same  principle  has  been  (\ppTied  at  law, 
when  a  person,  at  the  request  of  a  minor,  has 

'  advanced  th€f  money  for,  or  has  himself  paid 
a  bill  for  necessaries  preyioiisly  contracted  by 
the  infant.  Kilgore  v.  Rich',  83  Me.  305.  22 
Atl.  176,  23  Am.  St.  Rep.  780,  12  TV.R.A. 
869i  Swift  V.  BennHt,  10  Cush.  (Maj^s.) 
436;  Conn  v.  Coburn,  7  N".  H,  368,  26  Am. 
Dec.  746;  Raiidall  v.' Sweet,  1  i)en!o  (N.  Y.) 
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460;  Equitable  Trust  Qo.  v.  Moss,  149  App. 
Div.  615,  134  N.  Y,  S.  533;  Bradley  v.  Pratt, 
23  Vt.  378.  6o,  in  Kilgore  v,  Ricb»  supra, 
wherein  it  appeared  thai  an  infant  induced 
another  to  pay  a  board -bill  contracted  wliiltt 
attending  school,  the  court  said:  ''It  was 
also  ruled  at  the  trial,  that  an  infant  being 
liable  to  one  person  for  such  a  bill,  could 
make  himself  liable  to  another  who  should 
pay  such  bill  for  him  a  his  request;  the  lia- 
bility to  Bucb  other  person  not  to  be  measured 
by  the  amount  actually  paid,  but  limited, 
irrespective  of  the  contract  price,  to  such 
sum  as  would.be  a  reasonable  compensation 
for  the  board.  This  ruling  does  not  appear  to 
infringe  against  any  legal  principle,  and  an 
exaqiiination  of  the  cases  satisfies  us  t|iat  it 
is  well  supported  by  the  authorities.  The  in- 
flint's  liability  is  in  no  way  enlarged  by  owing 
the  debt  to  one  rather  than  to  another.  The 
rule  lends  no  temptation  to  create  a  debt  as 
it  is  already  created.  The  right  to  transfer 
the  liability  from  one  to  another  might  be  a 
great  convenience  to,  a  minor.     On^e  creditor 

.  might  be  unable  or  unwilling  to  wait  for 
payment,  while  a  friend  and  acquaintance, 
as  a  substituted  credi^tor,  might  be  accommo- 
dating in  ^hat  res^eqi-  It  would  give  a  self- 
supporting  mijaor  more  facilities  for  support. 
VVe  .have  not,  in  o,ur  examination  of  authori- 
ties, noticed  any  case  tjiat  opposea  the  prin- 
ciple, .  .  ,  The  defendant  relies  on  the 
rule  generally  prevailing   in  the  cases   that 

,  money  is  pot  a  necessary,  though  li^nt  to  an 
infant  who  afterwards  purchases  necessaries 
with  it.     'But,'   says  }^lr,. Bishop,  'one.wto 

.  pays  money  at  his  (infant's)  request  to  a 
third ,  person  for  necessaries  can  recover  it.' 

.  Bish.  Con.  §914.  The  difference  ijs  between 
lending  or  paying.    Mr.  Wharton  (Whar.  Con. 

..^  72)  findfl  the  doctrine  adopted  in  late 
American  cases,,  that  a  person  who  lends 
.nipney  to  an  infant  to  purch^ae  'specific',  nec- 

,  essariea  stands  in  the  position  of  the  trades- 
man who  furnishes  the  necessaries.  In  the 
case  at  bar  the  plaintiff  could  have  taken  an 
assignment  pf  the  qlaim,  and  been  entitled 
to  .recover  it,  and  there  really  is  no  good 
reason  to  defeat  lii^  claim  as  it  is  here  pre- 
sented." In  Swift  v..  Bennett,  10  Cush. 
(Mass»)  436,  wherein  it-  appeared  that  the 
plaintiff,  at  the  request  of  an  infant,  paid  a 
note  given  for  certain  nec^saries  for  a  whal- 
ing trip,,  the  court  said;  "The  suit  is  not 
brought  upon  the  order  or  draft  of  the  de- 
fendant, which  was  accepted  and  paid  by  the 
plaintiffs.  Th^y  do  not  seek  to  charge  him 
as  drawer  of  this  order.  The  action  is 
brpught  to  recover  money  paid,  laid  out,  and 
expended  by  th^  plaintiffs  at  the  defendant's 
request,  for  necessaries  ^urni«hed  to  him*  Tlie 
order  is  introduced  . only  'as  evidence  of  the 
requ^t  h^d  of  the  amoupt  furnished  and  paid 
for  by  th.€  plaintiffs.    The  gist  of  the  defenfl- 


ani's  liability  in  this  action  is  the  payment 
of  money,  by  tlie  plaintiffs,  at  his  request, 
for  necessaries.  We  suppose  the  rule  to  be 
well  settled,  that  an  infant  is  liable  to  an 
action  at  the  suit  of  9, .  j>erson  advancing 
money  to  a  third  party  to  pay  for  neeessari« 
furnished  to  the  infant,  but  that  be  is  not 
liable  for  money  supplied  to  him,  to  l^*  bj 
him  expended,  although  it  may  actualli  be 
laid  out  for  necessaries.  The  reason  for 
.  this  distinction  is,  that  in  the  latter  ea^e 
the  contract  arises  upon  the  lending,  and  that 
the  law  wUl  not  support  contracts  which  art 
to  depend  for  their  validity  upon  a  subsequent 
contingency.  .  .  '  .  Th^  present  case  !H-<»qi» 
^  very  clearly  to  fall  within  the  principle  ret'og- 
nLzed  and  established  in  these  decisions,  br 
which  an  infant  ia  held  liable  for  money  ad- 
vanced to  pay  for  necessaries  furnished  ta 
him^.  The  transaction  between  the  parties 
was  equivalent  to  an  advancement  by  the 
plaintiffs  to  Brown  &  Co.  to  pay  for  the 
articles  furnished  by  them  to  the  defendant. 
The  goods  were^  in  fact,  not  sold  by  Brown 
k  Co.  to  the  defendant,  on  his  credit,  but  ihfj 
were  delivered  to  him  on  the  credit  of  the 
plaintiffs.  Brown'  &  Co.  were,  in  a  certahi 
^  sense,  the  agents  of  the' plaintiffs  in  supplyic* 
the  defendant  with  the  goods.  The  dealisf 
between  .the  parties  was  tantamount  to  aa 
agreement  between  theni,  that  Brown  k  Ca 
.should  furnish  liecessariea  to  the  defendas* 
.  for  which  tbe  plaint ifi^s  were  to  pay.  It  doM 
not,  therefore,  come  within  the  rule  that 
money  lent  to  aii  infanjb,  to  be  expended 
,j[>y  him  in  the  purchase  of  necessaries,  cannot 
be  recovered.  It  la  the  .payment,  by  the 
plaintiffs,  of  money  to  4 '  third  person,  for 
necessaries  supplied  to ,  the  defendant,  for 
which  ,  an.  action  may  well  'be  maintained 
agajnst  him.** 

In  Conn  v.  Coburn,  J  li.  H.  368,  26  Am. 
Bee.  746,  it.  was  held  that  where  a  person 
who  became  a  surety  on  an  infant's  not«  pven 
for  necessaries  paid  the  aamq,  he  couTd  recover 
the  anmuni  paid  as  money  paid  for  the  bene- 
fit of  the  infant,'  but  cquld  not  sue  on  the 
note.  To  the  sanle  effect  se*  Haiiie  v,  Tar- 
rant, 2  Hill  L.  (S.  C.)  400.  And  in  Bradler 
V.  Pratt,  23  Vt.  «T8;  th*  oourt  said:  'The 
case  of  Conn  v.  Coburn,  7  X.  H.  368,  26  Am 
Dec.  746),  wh^re  it  was  held,  that  an  infaat 
was  liable  to  one  who  signed  a  note  with  him. 
as  surety,  given  for  necessaries,  who  had 
paid  the  money,  goes  to  that  extent,  we  think. 
.Here  the  plaintiff  ha3,  at  the  defendant**  rr- 
qu^sty  paid  T^egrarid '  Bradley  for  necessaries 
for  the'defendant,  and  agreed  to  look  solely 
to  the  defendant,'  And  if  in  such  a  ca**  th« 
law  implies. a  promise  on  the  part  of  the  in- 
stant to  indemnify  his  surety,'  and  the  cause 
of  action  arises,  when  the  surety  paya  the 
money^  hoW  does  the  case*  differ  from  the 
.present,   except  that  .the  defendant   has  ex- 
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ecuted  a  promissory  note  to  his  surety!  Up- 
on the  vie^  taken  of  this  case  in  the  county 
court,  it  seems  to  .ua  identical  with  that  of 
Conn  V.  Coburn.  We  see  no  good  reason 
to  distingnibh  between  this  case  and  that  of 
a  promissory  note  given  to  the  party  provid- 
ing the  necessaries.  It  is  equally  open  to 
examination  as  to  the  consideration.  The 
chief  reason,  perhaps,  why  an  infant  is  not 
liable  at  law,  and  is  liable  in  equity,  for 
money  borrowed,  and  which  is  actually  ex- 
pended for  necessaries,  is  the  want  of  privity 
between  the  lender  and  the  one  who  furnishes 
the  necessaries.  If  .ooe  buy  necessaries  for 
an  infant  with  money,'  or  if,  at  the  request 
of  the  infant,  he  pay  for  those  already  fur- 
nished, the  infant  is  liable,  I  apprehend. 
That  privity  is  here  established.  It  is  diffi- 
cult to  perceive,  why,  if  an  infant  is  liable 
on  a  single  bill,  which  is  a  bond  without 
penalty,  given  for  necessaries,  he  should  not 
be  equally  so  on  a  pi^omissoiry  note,  or  an 
account  stated."  But  in  Ayers  v.  Burns,  87 
Ind.  245,  44  Am.  Bep.  759,  it  was  held  that 
such  an  action  was  not  maintainable  by  the 
surety  during  the  infancy  of  the  minon 

Likewise,  where  the  loan  and  the  use  of 
money  form  but  <me  transaction,  as  where 
the  lender  of  the  money  does  not  pay  it  over 
to  the  infant,  but  himself  applies  it  directly 
to  the  purchase  of  necessaries,  it  has  been 
held  that  the  transaction  is  beneficial  tx>  the 
infant,  and  therefore  he  will  be  bound  by  it. 
Smith  V.  Oliphaut,  2  Sandf.  806,  wherein  the 
court  said :  "It  ia  true^  that  in  genera^,  an 
infant  is  not  liable  for  moni^y  ■  whioh  he  has 
borrowed;  and  it. has  been  decided  that  the 
lender  cannot'  recover,  although  it  be  pcov-ed 
that  the  infant  actually  laid  out  the  money 
in  necessaries.  The  reason  giv^n  is,  •  that 
by  intrusting  fthe  money  to  the.  inlantt,'  .ho 
was  enabled  to  spbnd  it  in  disaipatiiuo'  if 
he  had  been  so.  miadied ;  and .  hia  j|«baequent 
judicious  use  of  it  eould  not  coitf er  a  right  of 
action,  when  none  existed  at  the  time  of  the 
loan.  On  the  other  ha^d,  there  are  mAuy  au- 
thorities which.., show,  that  where  an.i^^&^t 
has  incurred  a  debt  for  necessaries,,  one  who, 
at  his  request,  pays  8H<;h,  ^hi,  may  .recover 
ilgainst  him  for  the  mn^ey  paid.  ..On  thp  same 
principle,  and  with,  grea^ter  reason,,  should 
the  infant  be  deemed  li^^ble  for  money  lent 
and  applied  by  the  l^pder  in.procuring  hipi 
necessaries.  But  it  is  said,  that  such  an  ap- 
plication establishes  a  demand  for  raoney  paid 
for  the  infant's  use ;  not  a  demand  for  money 
lent.  It  may  well  be,  that  the  person  so  ap- 
plying his.  xponey,  can  recover  it.un4er  a 
count  for  mopey  p.aid«  ^id  out  and  expended. 
Money  lent  is  not  unfrequently  applied  by 
the  lender,  directly  to  the  u^e  for  which  the 
borrower  obtains  it;  but  it  is  nevert)ieless 
money  lent  and  .advanced.  In  the  case  made 
by  this  replication  the  lender,  upon  the  re- 


quest of  the  infant,  advanced  money  to  the 
latter,  by  laymg  it  out  in  the  piir<*ha9e  of 
necessaries;  thus  using  his  mote  mature  judg- 
ment in  respect  pf  price  and  qualify,  '^o 
debt  was  incurred  to  jbhe  ,one  who  furnished 
the  necessa^es;  .and  there  was  no  liability 
of  the  infant  to  be  discharged  by  the  pay- 
ment of  the  money^  This  was  strictly  money 
lent  and  advanced.  In  the  instances  of  money 
paid,  for  which  infants  have' been  held  liable, 
the  debts  had  been  previously  incurred,  and 
the  party  furnishing  the  money,  simply  dis- 
charged such  debts.  It  is  manifest,  that  the 
true  interests  of  an  infant  would  be  more 
likely  to  be  promoted  by  the  direct  applica- 
tion of  the  money  to  the  purchase  by  the, lend- 
er; and  that  the  claim  founded  upon  such 
ain  advance,  standa  on  higher,  ground  than 
tliat  for  money  paid."-     ' 

Where  an  infant  borrows  money  on  the 
strength  of  a  fraudulent  representation  that 
he  is  of'  age,  and  the  representation  is  relied 
on  by  the  lender,  infancy  Is  no  defense  to  an 
action  for  .the  recovery  of  the'  money;  so 
loaned.  ^Ostr^.dfr  v^  Quii^,  84  Miss.  230, 
3G  So.  ?57,  105  Am,  St.  Hep.  426;  l>embiit6n 
Bldg.  etc.  Aaaoc,  v.  Adams,  53  N.  J.  fjq.  258, 
31  Atl.  28a  Thus,  in  Ostrander  v.  Quin, 
supra,  it  was  held  that' where  an  infant  by 
representations  that  he  was  of  age  borrovred^ 
money,  giving  a  mortgage  ^s  Security  there- 
for, which  money  was  used  by  him  for  the 
purchase  of  necesearifes,  he  cotild*  ^ot' iNold 
the  mortgage  on  the  ground  of  infancy  at  the 
'  time  ot  the  loan  and  the  giving  pt  the  moi't- 
gage..  But  in  Bake^  v.  Stone,. X36  ,>Iass.  405, 
it  was  held  that  where  a  mii^or,  not  di^clpsifig 
her  minority,  borrowed  money  from  a  person 
^hpiMieved  he«  ta  fa#4>t  fiUl  »g^i4^d:£<^ve 
a  note  and  mortgage. -joit  iaiui  to  seoar*  it, 
these  facts  would  not  etftop  her  from  avoiding 
the*  note' aiid  mortjgagei       '     * 
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Labor  Laws  —  Idmitins  Houra  of  I«abor. 

Laws  1913,  c.  102,  prohibiting  the  employ- 
ment of  any  person  in  any  mill,  factory,  or 
manufacturing  establishment  more  than  10 
hours  in  a  day,  can  be  sustained  onlv  uiider 
the  police  power,  since,  the  right  to  iabor  or 
employ  labor  on  terms  stipulated  by  the 
parties  is  a  property  right  guaranteed  by  tJ. 
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8.  Censt.  Ameajd.  14«  providing  that  ao  state 
shall  mak^  any  law  abridging  ;the  privileges 
or,  immunities  of  citizens  of  the  United 
States,  nor  deprive  anv  person  of  property 
without  due  process  of  law,  noi*  deny  the 
equal  protection  of  the  law. 
[See  note  at  end  of  this  case.} 

Same. 

The  right  to  labor  and  to  employ  labor  is 
subject  to  reasonable  limitations  necessary  to 
promote  the  health,  general  welfare,  and  intel- 
ligence of  the  citizens,  and.  the  peace  and 
good  order  of  the  state;.  JJ.  S.  Cons|;,  Amend. 
14,  not  being  designed  to  limit  the  right  of 
the  state  under  its  police  power  to  prescribe 
such  regulations. 

[See  note  at  end  of  this  ease.]  ' 

Same. 

The  hours  of  labor  in  *  industries  in  which 
too  many  hours  of  service  in  one  day  would 
be  injurious  to  the  health  and  well-being  of 
the  operatives  may  be  reasonably  regu^ted 
by  th^  state  under  the  police  power,  and  this 
power  legitimately  exercised  can  neither  be 
limited  by  contract  nor  bartered  away  by 
legislation. 

[See  note  at  end  of  this  case.] 

Constitutional  I«aw  >-  Police  Po^er. 

While  the  police  power  cannot  excuse  the 
enactment  of  unreasonable,  oppressive,  or  un- 
just laws;  it  may  be  legitimately  exehdsed  to 
preserve'  the  publie  health,  safety,  morals,  and 
general  welfare. 

.    [See^  R.  C.  L.  tit.  Conatitutiofi^il  Law,  p. 
183.]       .. 

IrftlloT  Lawa  —  TJmiting  Bonra  of  ]Labor* 

The  limitation  of  Laws  1913,  c.  102,  pro- 
hibiting employment  of  labor  for  more  than 
10  hours  in  one  day  to  mills,  factories,  and 
manufacturing  establishments,  is  not  an  un- 
constitutional discrimination. 

[See  note-  at  end  of  this  ease.] 

Conatttvtional  TaW -^  Preanmption  ia 
Fav*oir  of  Statute* 

All  Teasonaitte  intendments  will  be  BUide 
in  favor  of  a  law  qot  obviiHisly  void  on  its 
face,  and  it  will  be  presumed  that  the  Legis- 
lature has  acted  within  constitutional  limita- 
tions. 

[See  6  R.  C.  L.  tit.  Constitutional  Law,  p. 
97.] 
Ifftbor  Laws  —  T^niiltlug  Honra  of  Labor. 

Laws  1913,  c.  102,  prohibiting  the  employ- 
ment of  anv  person  in  any  mill,  factory,  or 
manufacturing  establishment  for  more  than  10 
hours  in  one  da'y,  except'  night  watchmen, 
persons  engaged  in  making  necessary  repairs, 
ai|d,:m  casep  of  emergency,,  providing  that  em- 
ployees may  work  overtime  not  to  exceed 
three  hours  in  a  day  at  the  rate  of  time  and 
one  half  of  thd  regulkr'  wage,  ia  a  proper 
police  regulation,  and  does  not  violate  the 
ConHtitution  of  the  United  States  or  of  the 
state. 

fSee  note  at  end  of  this  ease.] 

Same. 

In  Laws  1913,  c.  102,  prohibiting. the  em- 
ployment of  labor  in  mills,  factories,  and  man- 
ufacturing establishments  for  more'  than  10 
hours  per  day,  a  proviso  permitting  employees 


to  work  overtime  not  to  exceed  three  hours  ia 
a  day  at  the  rate  of  tim^  and  a  half  the  regu- 
lar w^age  does  not  render  the  whole  act  void. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circ^t  Court,  Lake  county: 
Bexsois%  Judge. 

Criminal  action.  F.  0.  Bunting  convicted 
of  violating  statute  relating  to  hours  of  labor 
and  appeals.  The  facts  are  atated  in  tiie 
opinion.  -  Affibmed. 

W.  Lair  Thom/pBon  for  appellant. 
Andrew  M,  Crawford^  Jamo9  W.  Crawfitrd 
and  O.  C.  Oibha  for  appellee. 

[261]  Bean,  J.— Secti(»  1  of  the  act  de- 
clares as  follows: 

'^It  it  the  public  policy  of  the  SUte  of  Ore- 
gon that  no  person  shall  be  hired,  nor  permit- 
ted to  work  for  wagea,  imder  any  condition» 
or  terma^  lor  longer  hours  or  daya  of  servie? 
than  is  consistent  with  his  health  and  physi- 
cal well-being  and  ability  to  promote  the  gen- 
eral '  welfare  by  bis  increaaing  uaef ulnesa  as 
a  healthy  and  intelligent  citicen.  It  is  here- 
by declared  that  the  working  of  any  person 
more  than  ten  hours  .in  one  day,  in  any  mill 
factory  or  manufacturing  eatablishment  is 
injurious  to  the  physical  health  and  well-be- 
.ing  of  such  peraon,  and  tends  to  prevent  him 
from  aoc}uiring  that  degree  of  intelligence 
that  is  necessary  to  make  him  a  uaeful  and 
desirable  citiaan  of  the  state." 

Section  2  enaeta  the  following: 
-  ''No  person  shall  be  employed  in  any  mill, 
factopy  or  manufacturing  establishment  in 
•  this  state  more  than  ten  hours  in  any  one  dav. 
except  watchmen  and  employeea  when  engagol 
in  making  necessary  repairs,  or  in  caae  of 
emergency,  ^N^ere  Hfe  or  property  ia  in  im- 
minent danger ;  piDvidedv  however,  employees 
may  work  overtime  not  to  exceed  three  houn 
in  any  one  'day,  conditional  that  payment  be 
made  foresaid  Ofertime  at  the  rata  of  time 
and  oii«>  haH  the  regular  wage." 
'  Section  3  provides  a  penalty  for  a  Tiola- 
tion  of  the  statute. 

Defendant  demurred  to  the  indictment  op- 
en the  ground  that  the  legialative  enactment 
allleged  to  have  been  violated  Is  invalid,  be- 
cause tepugnant  to  the  Constitution  of  the 
United  States  and  to  that  of  ttie  State  of 
Oregon. 

1.  It  is  coil  tended  that  th^  statute  violates 
the  tight  of  contract,  the  right  of  property, 
and  that  it  is  class  legislation  and  void.  The 
*fourt6'^nth  amendment  to  the  Constitution  of 
the  t'nited  States,  which  it  is  claimed  the 
act  contravenes,  declares,  infer  atia,  that  •*«•» 
'  state  shall  make  or  enforce  any  law  which  shsU 

i  ^j  *  * 

.[2d2]  abridge  the  privileges  or  immunities  oi 
'  citizjpns  of  the  United  States ;  nor  shall  any 
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i>tate  dopriv0  aay  pePflon  of  life,  libert3';.oc. 
propertyi  without  due  process  of  Iflw; '  non 
deny  to  ainy  poraon  within-  its  juriBdictiom 
the  equil  protei^tlon  oi  the  laws.'"  Article  I, 
Section  20,  of  the  Oonstitution  of  this  state 
is  a»  foUowi: 

"No  law  ahail  be  pMscd  granting  to  any 
citizto  or  class  of  oitizem,. privileges  or  ine 
munities  wfaikh>  upon  the  same  terms,  bIaU'- 
not  equiUly  belong  to  all  citizdns/' ' 

To  give  ih^  act  vitality  it  msurt  -be  done  by 
▼irtnfe  of  tho  police  "power  of  the  jrtate.< 

2.  It  Is  anaitnonticed'  principle  of  Uw  that 
the  Hght  to  labor  or  to  employ 'labor 'on  sikcH 
terms  and  ' conditions  as  may  be  stipulated 
by  the  contracting  parties  is  not  only  a  libec-' 
ty,  but  a  property  right  guaranteed  to 'every 
citizen  by  the  fourteenth  amendmant  above- 
quoted.    Snch  right  eannot  bearbttrariiy  or 
unreasonably  -interfered   with   by  the   legis- 
lature:    State  V.  Muller,  48  Ore.  252,  86  Pao.< 
855,  120  Am.  St.  Rep.  895,  11  Ann.  Gas.  88; 
afflrmed  in  208  U.  S.  412,  52  U.  8.   (L.  ed.) 
551,  28  S.  Ct.  324,  13  Ann.  Gas.  957.     The 
right  to  labor  and  to  employ  labor^  like  all 
other  rights,  is  itself  so/bjectto  sueh  reasoiv 
able  limitations  as  «#e  neeossary  to  promote 
the  health,  general  welfare,  ttnd  intelligenee  of* 
the  citizens,  &nd  the  peace  and  good  ord«rr  of 
tho  state.    To  this  end  m  large  discretion  is' 
frotti  necessity  vested  in  the  lawmakers  to 
determine  not  only  what  the  interest  of  the 
public  require  but  what  measures  are  neoe8« 
sary  for  the  protection  of   such   interests! 
Sta;te  v.  Mnller^  48- Ore.  252,  85  Pac.  855> 
120  Am.  St.  Rep.  805,  11'  Ann.  Cm.  88^  208 : 
U.  8.  412,  52  U.  S:    <L.  ed.)   651;  28  S.-  Ot.  • 
Rep.  324,  13  Ann;<  Oasi  957  ^  State*  v.  Baker; 
60  Ore.  881,  92  Pac.  1079,  18  L.R.A.(N.S.) 
1040;    Lawtoh   v.   Steele,    [263]    152   U.  8. 
133,  136,  38  U.  6.    (L.  ed.)    385,   14.  S.  Ot. 
499;  Mugler  V.  BUmsas,  128  U.  S.  628,  31 
U.  S.  (L.  «d.>  205,  8  S.  Ct.  273,  296;  Holdeii 
V.  Hardy,  169  U.  S.  366,  42  U.  8.   (L.  ed.)> 
780,  18  8.  Ct.  883;  Ritchie  Co.  v.  Wayman, 
244  ni.  509,  91  N.  E.  695^  27  L.R.A.(N.8.) 
994;   State  v.  Buchanan,  29  Wash.  602,  70 
Pac.  52,  92  Am.  St.  Rep.  930,  59  L.R.A.  342; 
Ex  p.  Boyce,  27  Nev.  299,  75  Pac.  1,  1  Ann. 
Cas.  66,  65  L.R.A.  47,  57;  Cooley,  Const;  Lim. 
p.  830.     By  the  adoption  of  the'  fourteenth 
axnendment  It  was  not  designed  nor  intended 
to  curtail  or  limit  ttie  right  of  the  state  un»' 
der  its  police  power  to  prescribe- such  reason'*'' 
able  regulations  as  might  be 'e8S<!^ntlal' to  the 
proinoiion  of  the  peace,  welfare,  niorAk,  edu^- 
cation;  or  gocd  order  of  the  people.    It  wa9t 
adopted  primarily  to  protect  the  then  Aewly 
liberated  negi*oes 'of  the  sduth  from 'practical' • 
re-Cnslavettient  by  their*  former  milst^Tg,  and 
to   atkthoriz^'  Congress  to  'prot^t   th^  «ivil' 
rights'  of  th*«€']S€tsone'  by  rfppro|>riate  legliB*: 
lat ion ;     Reports  of  -Cbmrn ittees  of  House,'  39t  1i  ■ 
Congress,  Ist  Bess.  Vdl:  2,'  pi  18  et  seq.  -  To; 
now  invoke  its  provisions  to  perpetuate  in- 


dustrial servitude  would  be  a  perversion  ol  '> 
its  benefieeaft  "purposes* 

a.  The  hours  of  labor  in  certain  industries,  - 
in  I  which  too  many  hours  of  service  i&roile 
day.  would)  be  injurio«a  to  the  bcaltii  and.weU* 
bein^  of  the  operativesy  wmy  be'  dreasoaaUy 
regulated  by  the  siate^  under  its  polieei  pow- 
er.    Thfis   power   legituiiately  exercised   can 
neitfaor  bis  Mmitad  'by  contraet  nor  barterad 
away  by  legislation.-  We<qttote  from  Hurtado 
V.  California,  110  U.  S.  516,530,  ^  U.  S/  (L.- 
ed.)   282;  4-S.  Ct.  111»  118:     ''The  Constitu- 
tioa  of  tiic(  United  States  was  ordained,-  it  ia . 
true,  by  descendants  ^of  Englifihmen,  who  .in- 
herited the  tradrtioBs  of  Sngiish  lav  andr  blfr- 
tory;'  but- it  was  made  lor  an  undeAncd  and 
-expanding  /future,  •  [264]    and.  for .  a<  peopU^ . 
gathered  said  to  be  gathered  from  many  no- 
tietts  and  of- many  tongues?-'    See  Holden  v. 
Hardy»  169  U.  8.  388,  42. U,  S..  (Lw.ed.)   790, 
18  8.  et.  888;     The  eatent  and  limitotions 
upon  the  police  power  of  a  state  are<  well: 
stated  by  Mr.  Cbief  Justice  Shaw  in  Com.  V. 
Alger,  7  Cush.  (Massi)  53,  84:  . 

^'We  tbink  it  is  a  settled  principle,  growl- 
ing out  of  the  nature  'of  ilrell^rdered  eivil 
society,  that  every  holder  of  property;  how- 
ever absolute*  and  ubquali^d  may  be  his 
titie,  holds  it  under  the  implied  liability  that . 
his  use  of  it  may  be  so  negulated,  that  it  • 
shall  not  be  injurious  to  the  equal  en  joy  r 
meht  ol- others  having:  an  equal  right  to  .tbe 
f njoment  of  their  property,  nor  injurious  to 
the  rights  of  the  community.  All  property 
in  this  commonwealth,  as  well  that  in  the  in- 
terior as  that  bordering  t  on  tide  waters^  in 
derived  directly  or  indirectly  front  tbe  govern* 
ment^'Sind  bold  subject  to  those  ^iieral  rc-gi>- 
lations  which  are  necessary  to  the  common . 
good  and  general .  welfare.  Rights  of  prop* 
erty,  -lilce  all  other  soeial .  and  eoaventional 
rights,  are  subject  to  siach  reae<mablA  hmiia* 
tions  in  their  enjoyment  as  shall  prevent 
them  from  being  injurious,  and  to  ffueli  rear 
sonable  restraints  and  regulations  established 
b)*  law;  ae  the  legislature,  under  the  goveror 
ing  and  controlling  power  vested  in  them  by 
tlie  Constitution,  may  think  necessary  and  ex- 
pedient." 

4.  The  police  power  cannot'  be  forwarded 
as  an  excuse  for  the  enaetment^  of  uureaspn- 
able^  oppressive,  or  unjust  law8<  Yet  it  may 
be  legitimately  exercised  fr>r  the  purpose  ol« 
preeervin^  the  public  hbalth^  safety,  mor<ili^, 
and  genera)  welfare;  Davidson  v.  New  Or- 
leans, 96  U.  Si  97,  24  U.  &  {h,'  ed.)  616;. 
Yiok  Wo  V.  Hopkins,  118  U.a,  356,  30.  V. 
S.  iJj.^  ed.)  220,  6  S.  Ct  1064.  .We  quote 
from  the  majority  opinion  in  •Re  •Ten:Ho^r. 
Law  for  Street  Ry.  Corp.  24. R.  L  6Q3,  at, 
parre-605;  54  Atl.  602,  at  page.  603,  61  URv;A. 
612i-i  •    •*     .•  . ; 

[265]i  ''There  ia  also  ai'icommon  assisnt^that 
the-  legislature  M  has  the  Tight  of,;  cqntrql^u 
all  matters  affecting  public  safety,  health,  and 
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welfare,  OR  the  ground  that  these  are  within 
the  indefinable  but  unquestioned  purview  of 
what  is  known  iis  the  police  power.  It  is  in- 
definable,  because  none  can  foresee  the  ever- 
changing  conditions  which  may  call  lor  its 
exercise;  and  it  ia  unquestioned,  because  it 
is  a  necessary  function  of  government  to  pro- 
vide for  the  safety  and  welfare  of  the  people. 
Private  rights  are  often  involved  in  its  exer- 
cise, but  a  law  is  not  on  that  account  rendered 
invalid  or  unconstitutional." 

The  police  ^wer  comprehends  by  far.  the 
greater  portion  of  the  powers  which  may  be 
exercised  by  a  state.  As  stated  by  Judge 
Cooley  in  his  work  on  Constitutional  Limita- 
tions (7  ed.),  page  829,  it  ''embraces  its  whole 
»yBtpm  of  internal  regulation,  fay  which  the 
state  seekfl  not  only  to  preserve  the  publie 
order  and  to  prevent  offenses  against  the 
9tate,  but  also  to  establish  for  the  intercourse 
of  citizens  with  citizens  those  rules  of  good 
manners  and  good  neighborhood  which  are  eal- 
culated  to  prevent  a  conflict  of  rights,  and  to 
insure  to  each  the  uninterrupted  enjo3rment 
of  hit  owp  80  f&r  as  is  reasonaUy  con- 
sistent with  a  like  enjoyment  of  rights  by 
others." 

5.  The  limitation  of  the  law  to  miUs^  fac- 
tories, or  manulaetnring  establishmeiits  is 
not  in  itself  an  unconstitutional  diserimina* 
tion.  The-  work  In  factorica  is  as  different 
from  thilt  in  mercantile  houses  as  that  in 
mineS'i«  from  either:  Freund,  Police  Power, 
§  313.  It  is  conceded  that  the  state  by  virtue 
of  its  police  poWer  may  regulate  the  hours 
of  labor  of  women  and  minors  <Com.  v.  Ri- 
ley, 210  Mass.  387,  97  N.  E.  367,  Ann.  Cas. 
1912D  368) ;  State  V.  fihorey,  48  Ore.  896,  86 
Pac.  681,  24  L.R.A.(N.S.)  1121,  alao  of  {266} 
persons  in  underground  mines,  reduction 
plants,  and  ameltere,  and  of  men  in  the  em- 
ploy of  common  carriers. 

6.  All  reasonable  intendments  will  be  made 
in  favor  of  a  law  not  obviously  void  upon  its 
face:  Cline  v.  Greenwood,  10  Ore.  280;  Crow- 
ley v.  State,  11  Ore.  512,  6  Pac.  70.  It  will 
therefore  be  presumed  that  the  legislature  has 
acted  within  conatitutional  limitations.  Mr. 
Justice  Brewer  in  Atchison,  etc.  R.  Co.  v. 
Matthews,  174  U.  S.  96,  104,  43  U.  8.  (L.  ed.) 
909,  913,  19  S.  Ct.  609,  612,  said: 

"ft  is  also  a  maxim  of  constitutional  law 
that  a  legitlatiire  IB  presumed  to  have  acted 
within  ^institutional  limits,  upon  full  knowl* 
»Klge  6f  the  facts,  and  with  the  purpose  of 
promoting  the  interests  of  the  people  as  a 
whole,  and  courts'  will  not  lightly /hold  that' 
an  act  duly  pttssed  by  the  legisUture  was 
one  in  the  eilactment  of  which  it  has  trans* 
cended  its  poNver.*' 

The  leglslfltture  la  the  exclusive  judge  of 
the  propriety  and  necessity  of  legislative 
interference  withfn  the  sioope  of  legislative 
power.    If' a  state  of  facts  eould  exist  which 


would  justify  legislation,  it  would  be  pre- 
sumed that  it  did  exist:  In  re  Ten-Hour  Law 
for  Street  Ry.  Corp.  supra;  State  v.  Peckham, 
3  R.  I.  289;  Munnv.  Illmois,  94  U.  S.  113,  24 
U.  S.  (L.  ed.)  77.  As  a  general  rule  statutes 
should  be  sustained  unless  their  unconatitu- 
tiqnality  ia  clear  be^ad  a  •  reaaonable  doubt. 
Such  doubt  should  be  solved  in  favor  of  a 
legislative  enactment,  and  the  act  anstaiaed: 
Cooley,  Const.  Lim.  (7  ed.),.pp.  252,  2d3: 
State  V.  Narragansett,  16  R.  I.  424,  16  Atl. 
901,  3  UR.A.  295;  State  v.  Sehluer,  69  Ore. 
18,  .35,  115  Pac.  1067.  .  See  dissenting  opinions 
of  Mt.  Justice  Hatlan,  Mr.  Justice  White  and 
Mr.  Justice  Day  concurriiig,  and  oC  Mr. 
Justice  Harlan  ia  Lochner.v.  New  York,  108 
IT.  S.  45,  49  U.  S.  (L.  ed.)  937,  25  S.  Ct.  R. 
539,  3  Ann.  Caa.  1133»  1139. 

7.  In  order  to  render  a  statute  invalid  by 
reasMt  of  discriminations  whidi  are  clearly 
unreasonable,  arbitrary,  [267]  oppressive,  or 
partial,  the  vice  of  the  law  must  he  apparent 
upon  its  face.  One  of  the  objects  of  resorting 
to  the  governmental  function  known  as  the 
police  power  is  for  the  betterment  of  social 
and  economic  conditions  which  affect  the 
community  at  litrge,  with  a  view  of  aecom- 
plishing  '^he  greatest  good  of  the  greatest 
number."  A  certain  minimum  of  physical 
well*beiiig  is .  necessary  in  order  that  social 
life  may  exist,  the  usefulness  and  IntelUgeiice 
of  the  citizens  be  increased,  and  the  progress 
of  civil izat ion  accelerated :  .  Freund,  Police 
Power,  §§  8,  10.  The  conditions  which  may 
call  for  the  exercise  of'  this  power  are  oon- 
tiiiuslly-  changing.  For  this  reason  the  police 
power 'is- sometimeb  referred  to  as  if  it  were 
elastic.'  We  are  of  the  opiaioui  however,  that 
the  changes  refer  to  the  application  oi  the 
function,  and  that  the  power  remains  im- 
mutable, being  called  into  requisition  when 
the  conditions  authorise  and  demand  legis- 
lative action.  The  required  minimum  of  well- 
being  varies  in  different  periods,  but  ri«e« 
with  advancing  civilisation  until  it  includes 
a  certain  standard  of  oomfort.  We  quote 
Mr.  Justice  Holmes  in  Nehle  State  Bank  v. 
Haskell,  219  U.  8.  104,  111,  55  U.  S.  (L.  edj 
112,  31  S.  Ct.  186,  188,  Ann.  Cas.  1912A  487, 
32  L.RJL(N.S.)   1062: 

''It  may  be  said,  in  a  general  way  that  the 
police  power  extends  to  all  the  great  public 
needs.  ...  It  may  be  put  forth  in  aid 
of  what  is  sanctioned  by  usage,  or  held  by 
the  prevailing  morality  or  str<Kig  and  pre- 
ponder SAt  opinion  to  be  greatly  and  im- 
mediately necessary  to.  the  public  welfare.'* 

In  the  latter  case  Uke  oonstitutionality  of 
a  statute  of  Oklahoma  requiring  the  payment 
of  contributions  by  ban^  toward  a  depositors' 
guaranty  fund  for  the  protection  of  deposi- 
tors was  under  consuleration  upon  the  ground 
that  the.  legislature  of  Oklahoma  had  by  im- 
plication  [26$]  declared  free  banking  a  public 
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danger,  aod  it  was  held  that  it  ^as  not  palpa- 
ble or  beyond  doubt  that  it  was  not  true. 

In  Powell  V.  Pennsjlyiuiia,  127  U.  S.  678, 
32  U,  S.  (H  ed.)  253,  8  S.  Gt.  992,  1257,  the 
const! tut ionalit^jr  of  a  statute  o£  Pennsylvania 
prohibiting  the  manjifacture  or  sale  of  oleo- 
margarine was  questioned.  No  evidence  was 
offered  on  the  trial  to  show  that  the  article 
was  imf)ure  or  unwholesome..  On  the  con- 
trary, there  was  an  offer  to.  prove  that  it  was 
a  wholesome,  nutritious  food,  in  all  respects 
as  healthful  as  butter  produced  from  pure' 
creain.  Th^  court  held  that  whether  the 
manufacture  of  oleomargarine  of  the  kind 
described  in  the  statute  involved  such  danger 
to  the  public  health  as  tp  require  for  the  pro- 
tection of  the  people  the  entire  suppression 
of  the  business,  rattier  than  its  regulation  in 
such  manner  as  to  prevent  its  manufacture 
and  sale  fo  go  on,  were  questions  of  fact  and 
of  publk  policy  which  belonged  to  the  legis- 
lative department  to  determine,  and  that  the 
court  could  not  interfere  witliout  usurping 
the  powers  of  the  legislative  department. 

By  the  code  of  the  State  of  Georgia,  1895, 
Sections  26l5,  2619,  the  hours  of  labor  in 
cotton  or  woolep  manufacturing  establish- 
ments were  limited  to  11  hours,  except  iii 
case  of  engineers,  etc.,  and  help  employed  to 
make  repairs,  the  aggregate  of  working  hour's 
per  week  was  hot  to  exceed  66,  and  contracts 
for  a  long  time  were  declared  void:  See  2 
Labatt's  Master  and  Servant   (2  ed.),  §  886. 

judge.  Coole^  says: 

"Whether  a  statute  is  constitutional  or  ' 
not  is  always  a  question  of  power;  that  is,  a 
question  whether  the  legislature  in  the  par- 
ticular case,  in  respiect  to'  the  subject  matter 
of  the  act,  the  manner  in  which  its  object  is 
to  be  accomplished,  and  the  mode  of  enacting 
it,  [269]  has  kept  within  the  constitutional 
limits  and  observed  the  constitutional  con- 
ditions. In  any  case  in  which  this  question 
is  answered  in  the  affirmative  the  courts  are 
not  at  liberty  to  inquire  into  the  proper  exer- 
cise of  the  power.  They  must  assume  that 
legislative  discretion  has  been  properly  exer- 
cised": Cooley  Gonst.  Lim.  (7  ed.),  p.  257. 

A  note  to  Gom.'  v.  Kiley,  Ami.  Gas.  1912D 
a,t  page  393,  reads  thus: 

*'It  is  generally  held  that  a  statute  limit- 
ing the  length  of  a  day's  labor  is  a  valid 
exercise  of  the  police  power" — citing,  among 
other  cases,  Ex  parte  Boyce,  27  Nev.  299,  75 
Pac.  1;  I  Ann.  Gas.  60,  65,  L.R.A.  47;  U.  S. 
v.  St.  I-ouis  S.  W.  R.  Go.  (D.  G.)  189  Fed. 
954;  In  re  M^riin,  157  Gal.  51,  106  Pac.  235, 
26  L.R.A.CN.S.)  242;  In  re  Miller,  162  Cal. 
687,  124  Pac.  427;  Inland  Steel  Co.  v. 
Yedinak,  ll2  Ind.  423,  87  N!  E.  229,  139  Am.  ; 
St.  Rep.  3^9;  St.  Louis,  etc.  R.  Co.  v.  :Mc-! 
Whirter,  145  Ky.  427,  140  S.  W.  672;  Withev 
y.  Bloem,  163  Mich.  419,  128  X.  W.  913,  ^S 
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N.  y.  369,.  91  K  E.  849,  139  Am.  St.  Rep. 
828,  19  Ann.  Gas.  811,  29  L.RA.(N.S.)  240; 
Byars  v.  .State,  2  Okla.  Grim.  4^1,  102  Pac. 
804,  Ann.  Gas.  1912A  765;  State  y.  Somer- 
yille,  67  Wash.  638,  122  Pac  324. 

In  Chicago  y.  Schmidinger,  243  111.  167,  90 
N.  E.  i369,  ir  Ann.  Gas.  614,  44  L.R.A.(N.S.) 
632,  it  was  held  that  the  hread  ordinance  of 
the  City  of  Chicago  which  fixed  the  size  of 
loaves  and  regulated  the  sale  of  bread  was  a 
valid  exercise  of  the  police  power.  And  in 
Chicago  y.  Bowerman  Dairy  Go.  234  111.  294, 
84  N.  E.  913,  123  Am.  St.  Rep.  100,  14  Ann. 
Gas.  700,  17  L.R.A.(N.S.)  684,  it  was  held 
that  the  reigulation  by  the  city  of  tlie  sale 
of  milk  and  cream  in  bottles  and  glass  jars 
was  a  proper  exercise  of  the  police  power. 

[270]  In  Freund,  Police  Power,.  Section 
310,  it  is  stated: 

"Legislation  for  the  protection  of  labor 
which  restrains  individual  liberty  and  prop- 
erty rights  falls  under  the  police  power,  but 
the  object  is  not  necessarily  an  economic  one. 
The  great  mass  of  labor  legislation  is  enact- 
ed in  the  interest  of  health  and  safety^  and 
in  factory  and  mining  regulations  we  "And, 
especially  where  "women  and  young  persops 
are  concerned,  provisions  tx>  promote  decency 
and  comfort.  Laws  of  this  character  rest 
upon  a  clear  and  undisputed  title  of  public 
power." 

In  Otis  y.  Parker,  187  XJ.  S.  606,  608,  609, 
47  U.  S.  (L.  ed.)  323,  23  S.  Gt.  168,  170,  XTr. 
Justice  Holmes  uses  this  language : 

"While  the  courts  must  exercise  a  judg- 
ment of  their  own,  it  by  no  means  is  true  tliat 
every  law  is  void  which  may  seem  to  the 
judges  who  pass  upon  it  excessive,  unsuited 
to  its  ostensible  end,  or  based  upon  concep-. 
tions  of  morality  with  which  they  disagree. 
Considerable  latitude  must  be  allowed  for 
difTerences  of  view  as  well  as  for  possible 
peculiar  conditions  which  this  court  can 
know  but  imperfectly,  if  at  all.  Otherwise  a 
Constitution,  instead  of  embodying  only  rela- 
tively fundamental  rules  of  right,  as  generally 
understood  by  all  English-speaking  com- 
munities, would  become  the  partisan  of  a  par- 
ticular set  of  ethical  or  economical  opinions, 
which  by  no  means  are  held  semper  uhique 
et  aJi  omnibus." 

The  restriction  as  to  the  hours  of  labor  is 
in  the  same  category  as  safe  and  sanitary 
regulations.  The  lieed  of  the  restriction 
arises  out  of  the  employment  and  because  of 
it.  There  is  a  real  substantial  relation  be- 
tvk-een  the  need  and  the  particular  employ-' 
ment.  It  is  therefore  a  proper  police  fegu-' 
lation. 

The  act  in  question  is  a  human  life,  heftlth, 
and  welfare  statute.  While  a  penalty  for  a 
violation'  of  its  provisions  is  provided,  it  is 
remedial  in  its  nature,  and  [271]  should  be 
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public  good,  90  as  to.  carry  put .  tl^e  legis- 
lative intent:  .State  v.  Ottawa,  84  Kan.  100, 
113  Pac.  391,  394.  Legislative  regulation  of 
the  hours  of  labor  of  men  ^nd  that  of  women 
differ  only  in  the  degree  of  necessity  therefor. 
In  the  judgement  of  the  legislature  the  inter- 
est of , the  public  requires  that  no  person  .'b"e 
employed  in  aiiy  manufacturing  establishment 
more  than  10  hours  in  any  one  day,  except 
watchmen,  employees,  engaged  in  making  re- 
pairs, or  in  case  of  emergency.  Obviously,  in 
addition  to  the  reasons' declared  io.  the  lawj 
it  was  in  the,  legislative  miqd  that  the'regular 
employment  of  persons  |or  longer  hours  in 
factories  where  different  kinds  of  machinery 
and  facilities  are  operated  under  the  present 
day  high-pressure  power  would  tend  to  in- 
crease the  danger  of  accidents,  and  to  a 
greater  extent  jeopardize  life  and  limb,  tliere- 
by  increasing  the  demand  for  compensation 
for  such  Injuries,  a  portion  of  which,  under 
certain  circumstances,  would  ultimately  be 
borne  by  the  state:  See  Industrial  Act, 
chapter  112,  Laws  1913,  pp.  188,  198,  §  20. 
It  is  worthy  of  note  that  in  the  latter  act, 
filed  in  the  ofBce  of  the  Secretary  of  State 
on  the  same  date  as  the  one  in  question,  mills 
and  factories  in  which  machinery  is  used  are 
classed  as  places  of  hazardous  occupations: 
See  §  13  of  the  act. 

Another  consideration  not  without  weight 
is  tl^at  suggested  in  the  preamble  to  the  act» 
which  discloses,  among, other  things,  that  the 
working  of  any  person  more  than  10  (lours  a 
day  in  any  mill,  factory,  or  manufacturing 
establishment  'Hends  to  prevent  him  from 
acquiring  that  degree  of  intelligence  that  is 
necessary  to  make  him  a  useful  and  desirable 
citizen  of  the  state."  While  labor  is  heaven's 
first  law  and  a. reasonable'  amount  of  physical 
exertion  is  salutary,  it  is  [272]  an  undeniable 
fact  that  prolonged  and  excessive  physical 
labor  is  performed  at  the  expense  of  the 
mental  powers,  and  it  requires  no  argument 
to  show  that  a  man  who'  day  in  and  day  out 
labors  mp^e  than  10  hours  must  not  only 
deteriorate  physically,  but  mentally.  The 
safety  of  a  country  depends  upon  the  intelli- 
gence of  jits  citizens,  and  it  our  institutions 
are  to  be  preserved  and  the  state  must  see  to  it 
that  the  citizen  shall  have  some  leisure  wljiich 
he  may  employ  in  fitting  himself  for  those 
duties  which  are  the  highest  attributes  of 
good  citizenship.  As  ,a  voter,  a  juror,  and, 
in  this  state,-  as  a  legislator,  the  best  results 
can  only  be  attained  by  so  limiting  the  hpurs 
of  toil  tha-t  they  .n;iay  not  be  unduly  pro- 
longed to  the  extent  pf  causing  that  mental 
deterioration  that  is  sure  to  accompany  un- 
due and  long-cQntinue<d.  pl^'sical  exertion.  Jn 
view  of  the  well-known  fact  that  the  custom 
in  our  industries  does  not  sanction  a  longer 
service  than  }0  ho,urs  per  day,  it  cannot  be 
held,  as  p,  msiiier  of  ,law,  thf^t  the  legislative 


requirement  is  unreasonable  or  arbitrary 
to  hours  of  labor.  Statistics  show  that  the 
average  daily  worTcirig'tiifie  among  working- 
men  iii  ^iffefcrit  countries  is,  in  Australia,  8 
hours;  in  Great  Britain,  V;  ih  the  fnited 
State's,  9};  in  Denmark,  9|j  in  N^orway,  10; 
Sweden,  France,,  and  Switzerland,  10§; 
Germany,  lOJ;  Belgium,  Italy,  and  Austria, 
11 J  and  in  Kiissia, '  1^  hours:  Ix>cliner  v. 
Xew  York^  196  U.S.  43,  49  U.  S.  (L.  ed.) 
937, '25  S.  Ct.  539,  3  Ann.  Cas.  1141. 

.In  'order  to  warrant  declaring  the  act 
violative  of  the  fundamental  law,  it  should 
be  shown  that  in  the  liight  pf  the  world's  ex- 
perience and'  common  icmvwledge  the  act  un- 
der consideration  is  palpably  and  beyond 
reasonable  doubt  oiie  that  will  not  tend  to 
protect  or  conserve  the  public  peace,  health, 
or  welfare  in  its  enforcement.  It  is  by  no 
means  clear  beyond  a  reasonable  [273]  doubt 
that  tiie  ^law  will,  not  promote  the  peace, 
healthy  and  general  welfare'  of  citizens  of  the 
state,  or  that  longer  hours'  of  labor  in 
factories  would  not  be  injurious  to  the  health 
as  declared  by  the  act,  or  that  the  act  is  re- 
pugnant to  the  Constitution.  The  presump- 
tion, tlierefore,  is  in  favor  of  the  wisdom  and 
the  correctness  of  the.  legislative  finding  and 
determination  that  the  law  is  a  necessity  for 
the  protection  of  the  health,  well-being,  and 
general  welfare  of  the  public;  that  the  regu- 
lation prescrrbed  by  il^e  enactment  will  tend 
to  correct  tlie  evil  at  which'  it  is  aimed.  The 
courts  cannot  set  aside  the  legislative  decree 
without  intrenching  upon  the  prerogatives  of 
a  co-ordinate  tirahch  of  the  state  government, 
and  usurping  tfie  powers  of  the  legislature. 

The  law  does  not  prevent  the  laborer  from 
working  as  many  hours  per  day  as  he  sees 
fit,  and  does  not  violate  his  right  to  labor 
as  long  as  he  may  desire,  but  only  prohibits 
his  being  employed  in  any  mill,  factory,  or 
manufacturing  establishment  more,  than  a 
certain  number  of  liours  in  any  one  day: 
Com.  V.  Hamilton  M^g..  Co.  120  Mass,  3S3, 
and  cases  there  cited.  It  is  urged  by  the 
leearned  counsel  for  defendant  tliat  if  it  is 
possible  for  the  legislature  to  make  the 
declaration  that  to  work  in  a  factory  more 
than  10  hours  in  one  day  is  injurious  to  the 
health,  then  that  body  can  make  four  hours  a 
day's  work,  and  require  two  hours  of  the 
work  to  be  performed  before  8  o'clock  A.  H. 
It  Is  sufficient  to  say  that  the  question  of  four 
hours  constituting  a  day's  labor,  or  wheii  any 
part  of  iti  shall  be  done,,  is  not  now  before 
this  court.  "When  ,  oHr  jpurney  has  so  far 
progressed  as  to  arrive  a^  that  bridge,  if  it 
ever  docs,  it  will  then  be  ap  opportune  time 
to  cross  it,  ,W^  have,  however,  already  ad- 
verted to  the  rule  that  the  governmental 
[274]  power .  in  question  cannot,  be  made  an 
excuse  for  arbitriary,  .i^reasonable,  or  op- 
pre^iye  legislation. 
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The  att  app)i<8«to  nil  tht  people  •of  the- 
state  whd  employ  labor  in  mills,  factdriies,  6r 
manufacturing  establiahiiients.  In  the  very 
nature  of  tklngg  the  occupations  afTected  b^ 
the  law  furnish  a  reascMiabl^  basia  for  the 
statutory  regulation.  In  the  light  of  the 
former  dec^yns ^of /this  cp^rt.the  classifi- 
cation is  not  unreaaonable :  In  re  Oberg,  21 
Ore.  40^,  28  .I>c.  130,  l,^  L.R,-A^.,.577;  State  v. 
Fra'zier,  36  Ore.  178,  69  Pac.  5;  State  v, 
Thompson,  47  Ore.  492,  84  Pac.  476,  8  Ann. 
C^s.  6i6,.4  L.B,A. (X^.).  .480;  St^e  v.  .Muller, 
48  Ore.  252,  85  Pac.  8.^;>,  120  Am,  St.  Rep. 
805,  11  Ann.  Gas.  88,  208  U.  S.  412,  52  U.  S. 
{U^d.\  ,551,  13  Am.  Gas.  967,  ?8  9..  Pt,,824. 
See,  al»6f  Cw%/«».  Biley,  210  Ma*s.  394,  97  X, 
E.  370,  Ani^  q^ft.  1912D  ^88.  .  .     . 

8.  It  i8;aont^i4e4  |)y  cpunsel  for  defencU^nt. 
that  thQ  proyision  for  .«wp}oy^8  U^  work  oyer- 
time  not  to  exceed  thrce.faours  in  any  one- day, 
conditioned  that<  parynnent  be.  made  for  sfvid 
overtime  at  the  rate  of  time  aod  one  half  the 
regular  wf^e,  rend^a  the  whole  act, void.  It 
is  clear  that  the  intent  of  the  law  is  to  make 
10  hours  a  regular  day^s  labor  in  the  occu- 
pations to  which  reference  is  made.  Ap- 
parently the  provis^ns  permitting*  labor. for 
the  overtime  on  express  conditions  were,  made 
in  order  to  faciliate  the  enforcement  .oi(,.  the 
law,  and  in  the  nature  of  a  mild  p^aky  for  . 
employing  one  not  more  than  three  hours 
overtime.  It  might  be  regarded  aa  more  diffi- 
cult to  detect  viplatipns  of  the  l^w  by  an 
employment  for  a  .  shorter  time,  than  for  a 
longer  time.,  Thia  penalty  also  goe».  io  the 
employee,  in  case  tlie  eipployer  i^v^ils  himseli 
of  the  pvertipie  x^lause;.  Heascmal^le  modes  of  . 
enforcing  a  statute  should  he  uplield.:  Fisher 
V.  McGirr,  1  Qray  [276]  (Mass.)  .1,.  61  Am. 
Dec.  381.;  Com.  y.  Ril^y,  210  Mass.- -at  page 
394,  97  N.  £.  at  page  370,  Ann.  Gas.  ldl2D 
388,  at; .  page  392, .  where .  Mr.  Chief  Justice 
Rugg  saya:  .. 

''When  the  constitutionality  of  the  statute 
limiting  the  hours  of  labor  of  women  is  set- 
tled, the  means  by  which  the  aim  of  the  stat- 
ute may  be  forwarded  within  reasonable 
bounda  are  matters  for.  legislative  deter- 
mination." 

Legislatftve  provisions  iare  frequently,  made 
that  a  portion  of  a  ^e  for  the  infraction  of 
a  statute  shall  be  paid  to  the  informer.  The 
aim  of  the  sti^tute  is  to  fix  the  maximum 
hours  of  service  in  certain,  industries.  The 
act  makes  no  attempt,  to  fix  the  standard  of 
wages.  No  masdmum  or  minimum  wage  is 
named.  That  is  left  wholly .  to.  the  contracts 
inff  parties* 

The  statute  Ivnder  whioh^the  complaint  is 
made  in  this*  ease  is  not  violative  of  ..the 
Con^itution  of  the  United  States  or  .ol  thia 
state.  A*  a  e<>inequenoe,  the  Judgment  of  the 
lovrcr  oourt  is  aflBrmed;  i    ■ 

Affirmed. . 

Ann.  Cas.  1916C. — 64. 


CASSIDY.    :  lOOe 

Y.  SS8. 

Eakin,  J,,  took  •  no  part  in  the  eonsidera- 
tion  of  this  case. 
Rehearing  denied  July  7, 1914. 


'irOTE. 

The  reported  case  holds  that  a  statulp 
limiting  the  length  of  a  day's  labor  is  valid, 
although  it  is  restricted  to  persons  employed 
in  miys*  factories  and  manufacturing  estab- 
ligbments.  It  liblda  also  that  such  an  act 
is  not  iuvaliclated  by  a  proviso  permitting 
employees  to  work  .overtime  not  to  exceed 
three  hours  a  day>  at  one  and  one-half  times 
the  regular  wage.  The  cases  discussing  the 
validity  of  a  statute  limiting  the  length  of  a 
day's  labor  are  reviewed  in  the  notes  to  Ex 
parte  Boycej  1  Ann.  CalB.  66;'  State  y.  Muller, 
11  Ann.  Cas.  88;  Muller  v.  Oregon,  13  Ann. 
Cas.  957 ;  Com.  v.  Riley,  Ann.  Cas.  1912D 
388;  Booth  v.  People,  78  Am.  St^  Rep.  243. 
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New   York   Court   of  Appeals — January   12, 

1916. 


»ia  N.  F.  aas;  107  n.  jb*  ria. 


ConaplmeT  -^  Aeta  and  Declavatloxa  of 
Co-oonapitmtora-  Adasisaible. 

Where 'CMldttaee -of  a  canspirai^y  has  been 
given  to  make  the  question  of  its  exiatenqe 
one  for  the  jury,  any  evidence  of  the  acts  an4 
declarations  of  the. conspirators  in  furtherance 
of  the  common  purpose  is  competent,  and  it 
is  unnecessary  that  the  conspiracy  should  be 
charged  in  the  indictment  to  make  the  proof 
competent. 

[See  3  Am.  St.  Rep.  486;  5  R.  G.  L.  tit. 
Cofwptrocy,  p.  1089.) 

Same. 

Where,  on  the  trial  of  C,  a  political  leader, 
for  selling  a  nomination  to  W.  for  a  public 
olTlce  therC'Was  evidence  suiBcient  to  make  a* 
question  of  the  existence  of  a  coBApiraoy  be- 
tween C,  W.  and  a  third  person  to  bring 
about  the  nomination  of  W.,  the  testimony 
of  a  witness  as  to  what  W.  said  to  him  after 
W.  and  C.  and  the  third  person  had  Conferred 
about  the  nomination,  and  later  at  the  time 
he  procured  a  loait  for  W.  on  a  note,  and 
before  the  money  was  paid  over  to  him,  is 
admissible. 
Evidence  —  Beleyancy  -r  Rebnttins  In- 

feirenoe. 

Where  there  ia  testimony  justifying  an 
iniference  that  9,  portion  of.  the  amount  sub- 
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■equcDtly  brirrowed  by  W.  was  lued  by  him  to 
diHcharge  the  note,  evidence  of  the  payment 
of  the  note  by  W/s  brother,  limited  to  con- 
tradict the  inference,  is  admissible. 

Same. 

Where  evidence  is  elicited  on  cross-exami- 
nation from  which  an  inference  of  a  fact 
favorable  to  accused  mav  be  drawn,  subse- 
qucnt  evidence  of  otlier  facts  showing  that 
the  inference  is  not  warranted  is  competent 
and  material. 

IVitnesses    —    PriTilese    against    Self- 
CriminatioiL  —  Scope. 

The  personal  privilege  giiaranteed  by  Const, 
art.  1,  §  6,  against  self-incrimination  cannot 
be  asserted  unless  the  person  to  whom  the 
privilege  is  given  is  subject  to  criminal  prose- 
cution or  a  forfeiture,  though  the  constitu- 
tional provision  must  receive  a  broad  con- 
struction in  favor  of  the  right  which  it  is 
intended  to  secure. 

[See  75  Am.  St.  Rep.  318.] 

WaWer  of  Priviles^. 

The  personal  privilege  against  self-incrimi- 
nation guaranteed  by  Const,  art.  1,  §  6,  may 
be  waived  in  any  case  by  the  person  offering 
himself  as  a  witness,  and,  when  the  privilege 
is  waived,  the  person  is  subject  to  cross- 
examination  like  any  other  witness. 

Effect   of    IVaiver  -^  Salbsequent   Pro- 
eeeding. 

A  person  cannot  waive  the  privilege  against 
self-incrimination  guaratiteed  by  >Const.  art. 
1,  §  0,  and  give  testimony  to  his  advantage 
or  the  advantage  of  his  friends,  and  at  the 
same  time  aiid  in  the  same  proceeding  assert 
his  privilege  to  answer  questions  to  his  dis- 
advantage or  to  the  disadvantage  of  his 
friends,  but  a  waiver  of  the  privilege  cannot 
extend  to  new  and  independent  proceedings, 
where  the  circumstances,  surroundings,  and 
prospective  criminal  charges  lire  different^     > 

[See  note  at  end  of  this  case.) 

ImBinnity  aa  to  Self-Criminatiiftc  Veil- 
timony. 

Penal  Law  (Consol.  Laws,  c.  40)  §  770, 
declaring  that  a  person  committing  offenses 
against  the  elective  franchise  is  a  competent 
witness  against  another  person  so  offending, 
and  may  be  compelled  to  testify,  but  the  tes- 
timony shall  not  be  used  in  any  prosecution 
or  proceeding,  civil  or  criminal,  against  him, 
provides  for  immunity,  and  one  may  be  com- 
pelled to  testify,  but  his  testimony  cannot  be 
used  against  him  unless  he  has  previously 
waived  his  right  to  claim  immunity. 

Effect  of  Waiver  of  PriTilese  —  Subse- 
qvent  Proceeding* 

One  who  voluntarily  testified  before  a  Su- 
preme Court  justice,  investigating  a  cliarge 
in  connection  with  a  nomination  of  a  candi- 
date by  a  judicial  convention  for  a  public 
office,  and  who  exprcHsIy  waived  immunity, 
did  not  thereby  waive  his  constitutional  right 
to  decline  to  give  testiipony  on  tl^e  ti:ial  of 
one  subsequently  indicted  for  crime  in  connec- 
tion with  the  nomination,  becaueie  one  who  is 
entitled  to  the  constitutional  protection  is  so 
entitled  in  each  new  and  independent  prbceed- 
ing,  for  otherwise  he  would  subject  himself 
to  a  new  cross-examination  and  be  required, 


under  new  and  dianged  eonditions,  io  give 
testimony  that  might  not  have  been  aatiei- 
pated  or  intended  in  subjecting  himself  to 
examination  in  the  prior  and  different  pro- 
ceeding. 

[See  note  at  end  of  this  case.] 

Feople  V.  Cassidy,  164  X.'Y.  App.  Div.  1.3, 
affirmed. 

People  V.  Waiter,  164  N.  Y.  App.  Div.  25, 
reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department. 

Criminal  action.  Josej^h  Cassidy  and 
Louis  T.  Walter,  Jr.,  convicted'  in  Trial  Term 
of  Supreme  Court,  Kings  county,  of  making, 
tendering,  arid  offerfhg  td  procure  and  cause 
nomination  to  public  office  oh  payment  and 
contribution  of  valuable  consideration.  Judg- 
ment affirmed  by  Appellate  Division  of  Su- 
preme Court.  Defendants  appeal.  The  faets 
are  stated  in  the  opinion.  Amuf ed  as 
to  defendant  Cassidy,  and  sbvebsed  aa  to 
defendant  Walter. 

Robert  F.  Elder  for  appellant  Cassidy. 
R6bert  M,  Moore  for  appellant  Walter. 
Jame»   C   Cropsep,   Hersey  Egginton  and 
Ralph  E.  H^&mttreei  tot  respondent. 

■ 

[391}  Cha8E»  J.-^The  defendant  Cassidy  in 
this  case  based  his  motion  in  arrest  of  judg- 
ment upon  the  ground,  among  others,  that  the 
indictment  did  not  state  facts  sufficient  to 
constitute  a  crime.  Iii  this  respect  the  record 
on  his  appeal  differs  from  the  record  in  the 
Willett  appeal.  The  judgment  of  the  Appel- 
late Division  affirming  the  judgment  of  the 
trial  court  as  against  the  defendant  Cassidv 
was  unanimous.  Most  of  the  questions  pre- 
sented on  this  appeal  by  the  defendant  Cas- 
sidy, and  on  which  he  claims  that  the  judg- 
ment should  be  reversed,  have  been  discussed 
in  the  opinion  in  the  case  of  People  v.  WiUetU 
213  N.  Y.  368,  107  N.  E.  707,  the  decision  in 
which  case  is  handed  down  herewith. 

When  sufficient  evidence  of  a  common  de- 
sign and  purpose  amounting  to  a  conspiracy 
has  been  given  to  make  the  question  one  for 
the  jury,  any  evidence  of  the  acta  and  dec- 
larations of  the  conspirators  in  furtberaaoe 
of  the  common  purpose  is  competent.  In  a 
case  like  this  it  is  not  necessary  in  order 
to  make  such  proof  competent  that  the  con- 
spiracy should  be  charged  in  the  indictment. 
( People  V.  McRane,  143  N.  Y.  455,  38  X.  E. 
OfiO.)  There  is  evidence  in  this  case  snfllrient 
to  make  the  question  whether  the  defendants 
and  one  Willett  unlawfully  conspired  to  bring 
about  the  nomination -of  Willett  for  the  office 
of  justice  of  the  Supreme  Court  in  the  Deiao- 
cratic  judicial  convention  for  the  secoad 
judicial  district  in  1911  one  of  fact.    The 
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tiniony  of  Merrill  as  to  what  Willett  said  to 
him  after  Wiltett  and  defendants  had  con- 
ferred about  the  nomination,  and  October 
2My  at  the  time  he  procured  a  loan  of  $5,000 
for  Willett  on  a  thirty -day  note,  and  before 
the  money  was  paid  over  to  him,  was  not 
error  in  view  of'  the  agreement  which  the  jury 
had  a  right  to  frnd  wqa  entered  into  by  and 
between  Willett  and  the  defendants  herein, 
relating  to  the  nomination. 

[392]  The  testimony  a«  to  the  payment  of 
the  note  by  Willett'a  brother  was  also  proper- 
ly received,  because  of  the  fact  that  testimony 
had  then  been  elicited  from  which  as  stated 
by  the  Appellate  Division  in  their  opinion, 
the  jury  could  have: been  asked  to  draw  the 
inference  that  a  portion  of  the  amount  sub- 
sequently borrowed  by  Willett  was  used  by 
him  to  discharge  the  $5,000  thirty -day  obliga- 
tion which  came  due  in  the  latter  part  of 
October  and  thus  account  for  som«  of  the 
moneys  borrowed  by  him.  The  evidence  as  to 
the  payment  of  the  note  by  Wlllett*8  brother 
was  expressly  limited  by  the  court  for  use 
in  contradiction  of  such  inference. 

When  upon  the  trial  of  an  action  evidence 
is  elieited  on  cross-examination  from  which  an 
inference  as  to  a  fact  favorable  to  a  defendant 
may  be  drawn,  subsequent  evidence  of  other 
facts  or  circumstances '  showing  that  the  in- 
ference sought  to  be  drawn  is  not  warranted 
becomes  compet^t  and  material.  (People  v. 
Buchanan,  145  N.  Y.  1,  24,  39  N.  E.  846; 
People  V.  Zigouras,  163  N.  Y.  250,  255,  67 
N.    E.   465.) 

The  defendants  criticise  in  many  ways  the 
charge  made  by  the  court  to  the  jury.  Most 
of  such  criticisms  have  been  answered  by 
what  has  been  said  in  this  opinion  and  in  the 
Willett  opinion.  Taken  in  its  entirety,  we 
do  not  think  that  the  charge  was  prejudicial 
to  the  defendant  Cassidy. 

A  question  has  been  raised  by  the  defendant 
Walter  that  does  not  apply  to  the  defendant 
Cassidy.  It  ia  of  supreme  importance  to 
Walter. 

After  the  nominating  convention  referred 
to  in  the  indictment  and  information  was 
presented  to  Supreme  Court  Justice  Scudder' 
charging  that  a  crime  had  been  committed  in 
connection  with  the  nomination  of  candidates 
at  such  Judicial  convention,  witnesses  were 
sworn  and  examined  before  said  justice  in 
Queens  county,  and  the  defendant  Walter 
appeared  voluntarily  and  .offered  himself  as 
a  witness.  He  expressly  waived  immunity 
and  'Wis  al4o  .told  thai  any  itebtinony  that 
he 'Might  ^r4  [893]  eould  he  used  againtft 
him  at  any  time  tliereafter.'  *  He"  was  sworn 
and  gave  testimony  on  XhQ  day  of  such  ap- 
pearance and  also  at  an  adjourned  day.  On 
a  day  io  whicli  the  proceeding  was  subse- 
quently adjourned  he  was  duly  subpoenaed 
and  attended  pursuiint  to  such  subpoena.  In 
response  to  the  justice  he  said  that  the  testi- 


mony tliat  he  had  given  was  given  voluntari- 
ly, but  that  if  he  gave  any  further  testimony 
he  would  expect  immunity.  He  was  not 
called  as  a  witness  on  such  adjourned  day, 
but  was  compelled  to  sign  a  transcript  of  the 
testimony  that  he  had  voluntarily  given  as 
stated.  The  result  of  the  Queens  county 
proceeding  was  the  discharge  of  the  persons 
there  charged  with  crime.  (People  v.  Quinn, 
150  App.  Div.  813,  135  N.  Y.  S.  477.)  Some- 
time  thereafter  an  investigation  was  conduct- 
ed by  the  grand  jury  of  Kings  county  and  an 
indictment  was  found  in  Kings  county 
against  Willett  and  a  separate  joint  indict- 
ment against  Cassidy  and  Walter.  The  in- 
dictment against  Willett  was  tlrtrt  tried  and 
a  few  days  thereafter  the  indictment  against 
Cassidy  and  Walter  was  tried.  The  appeal 
now  under  considerlition  hy  this  court  is 
from  the  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  affirming  the  judgment 
convicting  the  defendants  of  the  crime  found 
pursuant  to  the  indictment  in  Kings  county, 
on  the  Willett  trial  Walter  was  called  as  a 
witness  by  the  People,  but  declined  to  testify 
on  the  ground  that  his  testimony  might  tend 
to  convict  him  of  a  crime.  He  was  compelled 
to  attend  and  testify  in  l^at  ease  and  was 
exahiined  at  great  length  therein.  On  the 
trial  of  the  joint  indictment  against  him  and 
Cassidy,  Walter  pleaded  giving  his  testimony 
as  a  witness  in  the  Willett  trial  in  bar  of  his 
prosecution  under  the  indictment. 

The  fifth  article  or  amendment  to  the  Con- 
stitution of  the  United  States,  and  section 
6  of  article  1  of  the  Constitution  of  this 
state  provide  that  no  person  shall  ''be  com- 
pelled in  any  criminal  case  to  be  a  witness 
against  himself."  The  constitutional  provi- 
sions quoted  gave  [394]  expression  to  public 
sentiment.  Public  sentiment  on  the  subject 
grew  out  of  an  abhorrence  of  the  inquisitional 
rack.  The  personal  privilege  became  a  part 
of  the  common  law  of  England  and  has  been 
made  secure  by  constitutional  provision  in 
the  Federal  and  most  of  the  State  Constitu- 
tions. The  constitutional  provisions  must 
have  a  broad  construction  in  favor  of  the 
right  which  it  was  intended  to  secure. 
(Counsehnan  t.  Hitchcock,  142  U.  S.  547,  12 
S.  Ct.  195,  35  U.  S.  (L.  ed.)  1110.)  It  is  a 
privilege,  but  a  privilege  that  cannot  be  as- 
serted unless  the  person  to  whom  the  privi- 

•  lege  is  given  is  subject  to  criminal  prosecu- 
tion or  forfeiture.    It  cannot  be  asserted  in  a 

^case  where  the  person  offered  as  a  witness 
has  been  tried  upon  the  charge  and  acquitted, 
nor  in  a  case  where  the  Statute  of  Limita- 
tions has  run  against  the  crime  or  where  full 
pardon  has  been  granted  covering  thd  alleged . 
oriminality.  (Wigmore  on  Evidence,  sections 
2279,  2280. )  It  can  be  waived  in  any  case  by 
the  person  offering  himself  as  a  witness. 
\Vhen  the  privilege  is  so  waived  the  person 
becomes    subject    i6    cross-examination    the 
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same  as  any  other  witness  examined  in  iho< 
ca«e.  (Brandon  v.  People,  42  N.  Y.  265;  . 
Connors  v.  People,  50  N.  Y.  240;  People  v. 
Tice,  131  N.  Y.  651,  3Q  N.  K  494,  15  L.E.A. 
669;  People  v.  Webster,.  139  N'.  Y.  73,  84,  34 
N.  E.  730;  Fitsspatrick  y.  U.  S.  178  U.  S.  304,. 
20  S.  Ct.  944,  44  U.  «.  (L.  ed.)  1078;  People 
V.  Casey,  72  N.  Y.  393.)  . 

A  person  cannot  waive  his  privilege  under 
the  constitntipnal  provisions  .and  give  testi- 
mony to  his  advantage,  or  the  advantage  of 
his  friends,  and  at  the  same  time  and  in  the 
same  proceeding  assert  his  privilege  and-  re- 
fuse to  answer  questions  that  are  to  his 
disadvantage  or  the  disadvantage  of  his 
friends*  A  cpnfideiitial  communication  once 
puhlished  to  the  world  eaanot  be  recalled. 
The  seal  of  confidence,  once  broken,  remains 
broken  forever.  (People  v.  Bloom,  193  N.  Y. 
1,  16  Ann.  Cas.  932,  85  N.  £.  824,  127  Am. 
St.  Rep.  931,  18  L.R,A.(N.S.)  898.)  The  giv-  . 
ing  of  testimony  by  a  person  that  can  be 
used  in  a  criminal  ease  against  him  liV;e  dis- 
closing xionversations  between  persons  occupy- 
ing confidential  relations,  makes  it  thereafter 
impossible  to  recall  the  i^dmission  or  the  dis- 
closures resulting  from  the  evidence. 

[395]    The  adnaissions  made  by.  a  person  ^ 
who  gives  testimony  in  court  of  a  transaction 
without  asserting  his  constitutional  privilege 
cannot  be   recalled,   but   the  waiver   of   the 
privilege  does  not  by  any  fair  reasoning  ex- 
tend   to    new    and    independent    proceedings 
where  the  circumstances,   surroundjings  ai^d 
prospective  criminal  charges  may  be  entirely  . 
different.     A  person  who  is  entitled  to  the. 
benefit  of  the  constitutional  provisions .  is  so 
entitled  in  each  new.  and  independent  pro- 
ceeding, otherwise  he  would  subject  himself 
to  a  new  cross-examination  c^nd  be  required 
under  new  and   changed  conditions  to  give 
testuttony  that  may  not  have  been  anticipated- 
or  intended  in  subjecting  himself  to  examina- 
tion as  a  witness  in  a  prior  and  different  pro- . 
ceeding. 

The  defendant  Walter's  examination  in  the 
Willett  trial  subjected  him  to  a  general  cross- 
exaipination  and  exposed  him  to  such  charges 
as   might  .result  from  a  new,  complete  and 
adverse  examination  in  a  criminal  case   in 
which  his  testimony  was  apparently  deemed 
important  in  order  to  convict  one  who  was, 
charged  with  him  in  the  violation  of  the  elec- 
tive franchise.     It  is  provided  by  section  770. 
of   the   Penal   Law   as  foUows:      "A  person 
offending  against  any  section  of  this  article 
is  a  eQmpeteiA,t  witness  against  another  per- 
son so  offending  and  may  be  compelled  to  at- 
tend and  t^Ufy  on  any  trial,  hearing  or  pro- 
ceeding or  investigation  in  the  same  manner, 
as  any  other  person.    Tlie  testimony  so  given  . 
shall  not  be  used. in  any  pxpseeution  or  pro--, 
ceeding.  civil  or  criminal,  against  the  p9rso^ 
testifying.     Any  such  person  testify iz^  sbaJl  ' 
not  thereafter  be  liable  to  indictment,  profbecu- . 


tion  or  punishment  lor  the  offense  with  ref- 
erence |tp  which  his  testimony  was  giveo^  and 
may  plead  or  prove  the  giving  of  testimony 
accordingly,  in  bar  of  such  an  indictment  or 
prosecution." 

Under  this  section  of.  the  Penal  Law  Walter 
was  obliged  tq  testify  and,  having  testified, 
the  statute. expressly  provides  for  immunity. 
The  immunity  is  not  [396]'  disputed  unless 
Walter  by  testifying  in.  the. examination  be- 
fore Justiee  Scudder.  waived,  all  right  there- 
after to  claim  of  immunity.  • 

Wigmore  in  his  work  on  Evidence  (Sec- 
tion 2276,  page  3158)  says;  "The  waiver  in- 
volved .in  the  aeeused  taldng  the  stand  is 
limited  to  the  particular  proceeding  in  which 
he  thus., volunteers  testimony.  tHis  Toluntarr 
testimony  before  a  coroner's  inquest  or  a 
grand  jury  or  other  preliminary  and  separate 
proceeding  is  therefore  not  a-  waiver  for  the 
main  trial;  nor  is  his  testimony  at  a  first 
trial,  a  waiver  for  later  triaL" 

The  weight  pf  authority  is.  against  the 
claim  of  the  People  that  Walter  by  giving 
testimonv  before  Justice  Scudder  waived  his 
constitutional  right  to  decline  to  give  testi- 
mony on  the  trial  of  Vyillett  thai  oould  be 
used  against  him  in  a  criminal  caae.  (Emery 
V.  State,  101  Wis.  627,  78  N.  W.  146 ;  Chrerend 
V.  Superior  Court,  131  Gal.  280,  63  Pac.  372; 
State  V.  Burrell,.27  Mont.  282,  70  Pac  982; 
Temple  v.  Com.  75  Va.  882;  CuUen  v.  Com. 
24  Grat..  (Va.)  624;  In  re  Mark,  146  Mich. 
714,  IIQ  N.  W.  61;  Samuel  v.  People,  164 
111.  379,  45  N.  E.  728;  Georgia  R,  etc.  Co,  v. 
Lybrend,  99  Ga.  421,  27  S.  E.  794;  Hiskim- 
mins  V.  Shaver,  8  Wyo.  392,  58  Pac  411,  49 
L.R.A.  ,831  Boston  Marine  Ins.  Co.  v.  Sloco- 
Titch,  -55  Super.  Ct.  452,  14  N.  Y.  St.  Rep. 
718;  Culljnan  v.  Quinn,  95  App.  Div.  492, 
88.  N.  Y.  S.  963;  Com.  v.  Phoenix  Hotel  Co. 
157  Ky.  180,  162  S.  W.  823;  State  v.  Uoyd. 
152  Wis.  24,  Ann.  Cas.  1914C  415,  139  N.  \V. 
514;  Ex  parte  Wilson,  39  Tex.  Oim.  630,  4; 
S.  W.  9.96.)       . 

The  judgment  of  conviction  as  against  the 
defendant  Cassidy  should  be  afiirmed,  and 
the  judgment  of  conviction  as  against  tiie 
•defendant  Walter  should  be  reversed,  and  the 
defendant  Walter  discharged. 

WiUard  Bartlett,  Ch.  J.,  Werner,  Hiscm^ 
Collin,  (Chiddeback  .and  Miller,  J  J.,  concur. 

Judgment  accordingly. 

VOTE. 

IXTnA^er  by  '  'Witaosa  •  of  .Oanatltnti— 1 
PrlivAleKe  mm  Exteadifiit  to  B«bM««o«t 
THal  or.  ProoeodhiLiE.  . 

eteneral  Rule, 

It  is  well  settled  th^t  i^  porson  who  has 
waived  .his  constitutional  privilege  of  refus- 
ing; to  give  self-Jncrimjna.ting  testimony  in  a 
trial,  or.  proceeding  is  not .  estopped  from  as- 


PBOP£B 

serting  the  privilege  fts  to  the  same  matter  in 
a'  subeequeht  trial  or  proceeding.  •  Overmd 
V.  Superior  Court,  1:31  Ca4.  280,  63  Pac.  372-, 
Georgia  R.  etc.  Co.  V.  Lybre*d,  t)9  Oft.  421,  27 
S*.  £.  704;  Skmnel  v.  People,  164  111.  87»,  46 
N.  E.  728;  Com.  v.  IHlcroix  Hotel  Co.  157  Ky. 
180,  162  B.  W.  823?  In  re  Mark,  146  Midi. 
714,  110  N.  W.  61,  13  Detroit  Leg.  N.  917; 
Boston  Marine  Ins.  Co.  y.  Slocoviteh,  56  Super. 
Ct.  458, 14  N.  Y.  St.  Rep.  452;  Cullen  v.  Com. 
24  Grat.  (Va.)  624;  Temple  v.  Com.  75  Va. 
892 ;  Emery  v.  State,  101  Wia.-  627,  78  N.  W. 
145;  State  v.  Lloyd,  152  Wis.  24,  Ann.  Cas. 
1914C  415,  139  N.  W.  514;  Miskimmiufl  v. 
Sharer,  8  Wyo.  392,  58  Pac.  411,  49  L.R.A. 
831.  And  see  the  reported  case.  See  also 
State  V.  Burrell,  27  Mont.  282,  70  Pac  982; 
Oullinan  v.  Quinn,  95  App.  Div.  402,  88  N. 
Y.  S.  968.  Compare  State  v.  Van  Winkle,  80 
la.  15,  45  N.  W.  388;  State  v.  Simmons,  78 
Kan.  862,  98  Pac.  27.7.  "A  witness  is  not 
estopped  by  his  previous  statements,  rolun- 
tarily  made,  either  in  eoiitrt  or  out  of  it, 
from  claiming  Ms  privilege  when  introduced 
as  a  witness.  The  privilege*  attaches  to  the 
witness  in  each  particular  case  in  which  he 
may  be  called  on  to  testify,  and  whether  or 
not  he  may  claim  his  privilege  is  to  be  de- 
termined without  reference  to  what  he  said 
when  testifying  as  a  witness  on  some  other 
trial,  or  on  a  former  trial  of  the  same  case, 
and'  without  reference  to  his  declarations  at 
some  other  time  or  place.**  Com.  v.  Phcenix 
Hotel  Co.  157  Ky.  180,  162  S.  W.  823. 

*^t'h&s,  it  id  true,  been  very  justly  held 
thai  if  a  witness,  being  fully  aware  4>f  his 
right  to'  maintain  silence,  nevertheless  volun- 
tarily enters  upon  a  partial  disclosure  con- 
eeming  matters  as  to  which  he  could  claim 
his  privilege,  h^  will  be  deemed  to  hiive  waived 
it,  and  rtajr  be  compelled  by  a*  figid  cross-ex- 
amination  to  disclose  the  whole  truth  re- 
garding such  matters.  The  reason  of  this  rule 
Is,  that  a  witness -cannot  arbitrarily  in  part 
waive,  and  in  part  reserve,  his  pririlege  lor 
the  purpose  of  becoming  a  partisan  in  the 
case,  revealing  only  so  much  of  the  truth  as 
will  benefit  one  of  the  parties,  and  asserting 
his  privilege  when  interrogated  as  to  facts 
which  would  cut  the  other  way.  .  .  .  There 
iSy  however,  no  necessity  or  reason  for  extend- 
ing this  rule  to  cover  a  case  where  a  witness 
voluntarily  testifies  as  to  privileged  matters 
upon  one  trlfc^j'^^nd  subseqfteirftl/,  af  a  second 
and  entirely  different  trial,  claims  his  privi- 
lege of  giving  no  testimony  wlvitevfr  in  re- 
gard thereto.  The  second  trial  is  a  de  novo 
inv^i^at^in  befoji^e  anot^her  jury,  whose  duty 
it  is  to  consider  the  case  in  the  Hight  only  of 
the  evidence  adduced  at  that  hearing;  and  to 
allow  the  witBertftvtd)aMatr-k1s.privji^[e.i;o.utd 
'resuH  in  no  undue  advantage  or  injustice 
to  either  party  to  the  canse.*'  Georgia  R.  etc. 
Co.  V.  Lybrend,  99.  Ga.  421,  27  S.  E.  794. 
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Appiieativn  of  JBifle. 

In  Samuel  v.  People,  164  III.  379,  46  N.  E. 
728,  it  was  contended  that  a  witness  who 
caused  a  prosecution  to  be  commenced  by  his 
voluntary  act  of  swearing  to  the  truth  of  an 
information  thereby  waived  his  right  to  in- 
sist on  his  privilege  not  to  answer  a  question 
on  the  ground  that  the  answer  would  incrim- 
inate him  or  expose  him  to  a  penal  liability, 
when  called  on'  to  testify  at  the  trial  Bttb- 
sequently  taking  place,  lie  court  said :  **The 
privilege  in  question  is  a'  constitutional  right, 
of  which  the  citizen  cannot  be  deprived  by 
either  legislatures  or  courts.  ...  It  can- 
not be  regarded  as  released  or  waived  by 
some  disclosure,  which  he  may  have  made 
elsewhere  and  under  other  circumstances.  If 
the  answer  to  a  question  put  to  him  as  a 
witness  upon  the  stand  might  tend  to  crim- 
inate him,  it  would  not  tend  any  the  less  to 
do  so  because  he  had  elsewhere  made  a  state- 
ment having  such  a  tendency.  The  question  is 
not  as  to  what  he  may  have  previously  said  in 
an  affidavit,  but  the  question  is  whether  the 
disclosure  he  Is  asked  to  make  as  a  witness 
upon  the  trial  of  the  case  will  have  a  tendency 
to  expose  him  to  a  criminal  charge  or  penalty. 
We  are  of  the  opinion  that  his  constitutional 
right  in  this  regard  is  not  abridged  or  waived 
by  the  fact  of  making  the  ex  parte  affidavit 
indorsed  upon  the  information  IHed  by  the 
prosecuting  attorney."  In  Overend  t.  Su- 
perior Court,  131  Cal.  280,  63  Pac.  872,  the 
court  in  holding  to  be  void  an  order  declaring 
a  witness  guilty  of  contempt  said:  "It  ap- 
pears that  the  trial  court  based  its  judgments 
of  contempt  largely  upon  the  ground  that  the 
witness  had,  without  objection,  testified  at 
the  preliminary  examination  of'  Minnie  Camp- 
bell, and  for  that  reason  had  waived  his  right 
to  refuse  to  testify  at  the  trial  upon  the 
ground  that  his  eviden6e  would  tend  to  convict 
him  of  a  feloriy.  The  position  of  the  trial 
court  in  this  regard  is  untenable."  In  Geor- 
gia R.  etc.  do.  V.  Lybrend,  99  Ga.  421,  27 
S.  E.  794,  it  was  cohtended  that  la  waive*  of 
the  privilege  to  refuse  to  give  Self  incriminat- 
ing evidence  by  a  party  as  a  witness  binds 
him  in  a  subsequent  trial  of  the  sam«  cause. 
The  court  said :  "It  was  urged,  howerer,  that 
the  waiver  was  binding  upon  him,  because  he 
was  not  simply  a  witness  but  a  party  to  the 
case.  This  cannot  be  a  sound  position.  A 
party  often  waives  at  one  trial  what  he  lias 
an  undoubted  right  to  object  to  at  a  subse- 
quent hearing  of  the  same  case.  For  instance, 
.he  may  permit  irrelevant  testimony  to  be 
introduced,  or  "may  allow  the  contents  of  a 
writing  to  be  proved  by'  parol  without  ac- 
counting for  the  paper,  or  he  may  allow  an 
unrecorded  deed  to  go  in  evidence  without 
proof  of  its  execution.  Surely,  it  cannot  be 
said  that  because  he  does  these,  or  similar 
things,  at  one  investigation,  he  is  until  the 
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end  of  that  paxtioular  case  estopped  from 
making  objections  he  had  formerly  chosen 
not  to  urge.  We  therefore  conclude  that 
Lybrend's  right  as  a  witness  to  decline  an- 
swering the  objectionable  questions  was  not 
lost  because,  as  a  party  swearing  in  his  own 
behalf,  he  had  on  a  previous  trial  answered 
similar  questions  without  objection/'  In 
Cullen  V.  Com.  24  Grat  (Va.)  624,  it  was 
held  that  where  a  witness  testified  before  a 
coroner's  inquest  to  facts  criminating  him 
without  being  warned,  there  was  no  waiver 
of  his  privilege  and  that  on  a  subsequent 
trial  he  could  assert  his  privilege.  The  court 
said:  "But  it  has  been  earnestly  argued 
that  this  is  not  a  proper  case  to  recognize  the 
privilege,  because  the  witness  has  already 
made  elsewhere  a  full  and  voluntary  dis- 
closure of  the  facts,  and  that  nothing  he  could 
now  say  would  do  more  to  criminate  him 
than  has  been  done  already  by  that  statement. 
Conceding  this  to  be  so,  we  are  by  no  means 
prepared  to  say  that  it  answers  the  claim  of 
*  the  witness  to  his  privilege.  If,  as  we  have 
held  to  be  the  case,  a  full  disclosure  of  the 
facts  might  tend  to  criminate  tlie  witness,  we 
caimot  see  how  that  tendency  is  at  all  re- 
moved by  showing  that  the  witness  had  else- 
where made  a  statement  tending  to  criminate 
.hjm.  The  question  before  us  is  not  what  tlie 
witness  may  have  said  elsewhere;  but  wheth- 
er, when  it  is  apparent  that  a  disclosure  from 
him  may  tend  to  criminate  him,  he  shall  now, 
in  A  pendiqg  trisi,  be  compelled  to  make  that 
.disclosurCi  although  h,e  claims  his  constitu- 
tional right  of  refusal.  We  do  not  see  that 
his  statements  elsewhere  have  anythii\^  to  do 
with  the  question.  They  are  matters  of  fact 
wholly  collate^aly  on  which  issues  might  be 
taken.  .  .  .  Without,  deciding  that. a  wit- 
ness can  be  held  in  any  case  to  have  waived 
his  privilege  by  answering  before  a  different 
<  tribunal,  we  are  clearly  of  opinion  that  there 
has .  been  no  such  waiver  in  this  case."  In 
Temple  v.  Com.  75  Va.  892,  wfhich  followed 
.Cullen  y.  Com.-  supra,  it  was  said:  "These 
sound  views  of  Judge  Bouldin  may  be  applied 
verbatim  et  literatim  to  the  case  before  us.  ^ 
The  only  difference  is  that  in  Cullen's  case 
the  disdosure  was  made  before  a  coroner's 
inquest,  and  in  the  other  before  a  grand  jury. 
In  principle  there  is  no  difference  between  the 
<two  cases.  So  I  think  there  is  nothing  in  the 
fact  that  Temple  had  already  testified  before 
tho  grand  jury^-and  especially  in  view  of  the 
cireumstances  under  which  he  was  brought 
before  the  grand  jury,  and  in  view  of  the 
further  fact,  that  after  he  was  in  jail,  held 
as  a  witness,  he  consulted  counsel,  who  ad- 
vised him  that  his  testimony  in  court  would 
criminate  himself."  In  Boston  Marine  Ins. 
Co.  v.  Slocovitch,  66  Super.  Ct.  (N.  Y.)  452, 
a  ruling  declaring  to  be  incompetent  a  deposi- 
tion which  showed  that  at  another  trial  a 
witness  had  given  evidence  which  was  a 
waiver  of  the  privilege  to  refuse  to  testify 


whidi  the  witness  claimed,  was  upheld.  The 
court  said:  "We  think  that  there  was  no 
error  in  this  ruling.  The  witness  had  not 
waived  his  privilege  by  testifying  on  another 
occasion,  nor  was  what  he  had  testified  to  on 
another  occasion  admissible  as  evidence  on 
this  trial.  The  testimony  given  by  the  wit- 
ness on  the  former  examination  could  only  be 
used  for  the  purpose  ol  contradicting  the  tes- 
timony given  by  him  on  this  examination  or 
of  refreshing  his  memory,  neither  of  which 
contingencies  existed  on  this  trial." 

State  V.  Van  Winkle,  80  la.  15,  45  N.  W. 
388,  cannot  be  sAid  to  be  directly  opposed  to 
the  general  doctrine.  In  that  case  it  appeared 
that  daring  the  trial  a  witness  refused  to 
answer  a  qtiestlon  on  the  ground  that  the 
answer  would  incriminate  him  and  the  re- 
fusal being,  sustained  by  the  court  the  witness 
was  retired.  Without  any  further  proceed- 
ings intervening  the  witness  was  recalled 
when  objection  was  made  by  the  attomeya  of 
the  defendant  to  the  testimony  because  the 
witness  had  claimed  his  privilege,  but  the 
objection  was  overruled.  The  court  in  up- 
holding the  ruling  said:  "The  court  held 
that  the  privilege  was  personal  to  the  wit- 
ness; that  the  defendant  could  not  claim  it 
in  his  favor;  that  it  appeared  from  the  rec- 
ords of  the  court  that  the  witness  testified 
before  the  grand  jury  in  this  case,  aad  there 
disclosed  what  he  claimed  to  know  about  it, 
without  claiming  his  privilege;  therefore  he 
ought  not  to  be  permitted-  to  claim  it  here. 
I  These  rulings  are  fully  supported  by  the  au- 
thorities* .  .  .  The  only  reason  for  ex- 
eluding,  this  testimp^  is,  that  the  witness 
claimed  his  privilege.  .  Had  he  waived  his 
privilege,  and  tfsstified,  the  defendant  had  no 
grounds  ior  objeoting.  If  his  privilege  was 
denied  him  wrongfully,  tl^  wrong. was  to  the 
witnees^  and  not  to  the  defendant,  and  the 
testimony  was  admissible  as  to  the  defendant, 
though  it  might  not  thereafter  be  used  against 
the  witness.". 


V, 

STilTB  EX  REI..  HOOAK 

Ohio  Supreme  Court — Jane  26,  1014. 
90  Ohio  St.  3S3;  10'7  N.  B.  76S. 


tmiurane^  ^  Bmdal'Ooatsaet. 

Contraets  under ;  which  an  undertaker 
agreed^  in  consideration  of  the  payment  of 
montlily  interest  on  so-called  mutual  notes 
issued  by  him  during  the  lives  of  the  makers, 
that  he  would  provide  them  with  respectable 
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fuueralfi,  aT«  eontrncU  of  iiwuraBce,  render- 
ing the  undertaker,  in  tke  transaction  of  such 
insurance  business,  subject  to  regulation  by 
the  insurance  department,  under  Gen.  Code, 
S  670. 

[See  note  at  end  of  this  case.] 

Error  to  Court  of  Appeals.  Franklin 
eounty. 

Quo  warranto  proceeding,  Timothy  S. 
Hogan,  relator,  and  John  Henschler,  defend- 
ant. Judgment  for  relator.  Defendant 
brings  error.  The  facts  are  state  in  the  opin- 
ion.   Atfibmed. 

Aaline,  Betta  d  Kema  for  plaintiff  in  error. 
Timothy  8.  Hogan,  Frank  Davis,  Jr.,  and 
Chas.  J,  Pretzman  for  defendant  in  error. 

[363]  By    the    Court. — ^In     February     of 
1913,  the  relator,  Timothy  S.  Hogan,  attorney 
general  of  Ohio,  filed  his  petition  in  quo  %car- 
ranto  in  the  court  of  appeals    of    Franklin 
county   against   John  Renschler,  resident  'of 
Hancock  county,  Ohio,  charging  the  [364]  re- 
Hpondent  with  unlawfully  exercising  the  fran- 
chise and  privilege  of  writing  liife  insurance. 
It  appears  from  the  agreed  statement  of 
facts  set  forth  in  the  record  that  the  respond- . 
ent,  Renschler,  was,  at  the  time  of  the  institu- 
tion of  this  action  and  at  the  time  of  making 
the  contracts  hereinafter  mentioned,  engaged 
as  an  individual!  in  the  undertaking  business 
in  the  city  of  Findlay,  Hancock  county,  Ohio; 
that  in  connection  with  such  business  and  to 
further  its  volunie,  Renschler,  during  the  last 
twQ    years,    not  .acting    as    a    corporation, 
partnership,  firm  '  pr ,  association,  or    as    the 
agent  or  member. of  any.^uch,  but  wholly  in 
his  individual  capacity  as  a,  natural  person, 
entered   into  certain  written  contracts  with 
certain  other  parties,  of  the  following  nature: 
The,  cpntract;  w^s  termed  a  nuitual  note 
whereby  the  party  of  first  part  promised  to 
pay  to  respondent  during  the  natural  life  of 
first  party  Hvo  sum  of  fifteen  cents   (termed 
"interest")   on  of  before  the    10th    of    each 
month  in  advance.     The  face  value  of  the 
.  note  vajried  from  $50  to  $100.    The  contract 
or  note  provides  that  if  the  said  first  party 
be  npt  jn  defauU  at  time  of  his  or  her  death, 
the  second  party,  Renschler,  agrees  to  furnish 
funeral  for  said  first  party. 

There  are  majoiy  stipulations  in  the  so-called 
mutual  note,  among  which  are  these  pro- 
visions; 

I.    ,       .,  .    . 

1.  That  any  per^n  ifi  good  h€alt,h  from  one 
to  sisty  years  of,  age  can.  purchase  one  note  ^s 
follows:  one  to  ten  years  of  age  shall  pay 
eight  cents  interest  per  mpnth  on  a  $50-Dote 
contract;  ten  to  sixty  years  of  age  shall,  pay 
fifteen  cents  interest  per  month  on  a  $100- 
note  contract. 

[365]  2.  The  object  of  the  note  is.  to 
provide  the  .folder  with  a  respeqtah)e  burial, 
such  funeral  tobe  fumijihed  and.  conduct^  hy 


the  respondent  hie  hdra  or  aasigtu  only, 

3.  After  period  of  one  year's  payments  has 
been,  completed,  the  holder  may  discontinne 
payments  and  will  receive  a  credit  slip,  which 
slip  may  be  applied  on  his  or  her  funeral  ex- 
penses, provided  the  funeral  be  conducted  by 
respondent. 

4.  Note  not  payable  in  cash  and  redeemable 
for  its  face  in  such  goods  as  handled  by  the 
respondent  to  be  selected  by  his  or  her  heirs, 
or  friends  making  funeral  arrangements. 

5.  If  holder  of  note  was  not  in  good  health 
at  time  of  issue  or  if  obtained  through  fraud, 
it  shall  be  deemed  void. 

It  further  appears  from  the  agreed  state- 
ment of  facts  that  the  respondent  has  entered 
into  a  number  of  such  contracts,  all,  how- 
ever, confined  to  the  territory  within  which 
he  operates  as  undertaker;  that  he  is  receiv- 
ing monthly  payments,  termed  ''interest,"  on 
mntual  notes  from  nmny  parties,  both  young 
and  old,  and  has  been  ready,  able  and  willing 
to  comply  with  the  terms  of  the  contract,  and 
as  an  individual  undertaker  has  in  fact  com- 
plied with  the  terms  thereof  on  the  death  of 
any  holder  of  such  mutual  note  and  is  now 
furnishing  funeral  outfits  whenever  any  of 
the  holders  of  such  notes  decease.' 

It  is  also  made  to  appear  that  the  respond- 
ent has  never  applied  for  or  received  any 
license  or  permisslpii  to,  transact  any  insur- 
ance business,  from  the  superintendent  of  in- 
surance of  Olnov'  or  ^irtutt . '[866]  any  other 
officer  or  branch  of  the  state  government,  nor 
has  he  made  any  report  of  the  nature  or  ex- 
tent of  his  business  to  the  said  insurance  de- 
partment. 

In  February,  1914.  the  court  of  appeals  of 
Prahkliti  county,  on  the  foregoing  agreed 
facts,  entered '  its'  decree  of  ouster  against  the 
respondent,  and'  error  was  thereupon  prose- 
cuted by  respondent  to  this  court. 

Held:  The  so-called  mutual  note  is  clearly 
insurance.  '  By  all  the  tests  to  which  the  con- 
tract may  be  subjected,  it  unerringly  leads 
che  to  the  conclusion  that  the  intention  of 
the  parties  was  on  the  one  hand  to  receive 
and  no  other  to  provide  a  fund  to  pay  the 
burial  expenses  of  the  insured. 

The  contract  being  naked  insurance  and 
nothing  else,  it  is  subject  to  regulation  by 
the  insurance  department,  ^tate  v.  Wichita 
Mut  Burial  Assn.  73  Kan.' 181,  84  Pac.  757; 
Fikes  V.  State,  87  Miss.  261,  39  So.  783; 
State  V.  Willett.  171  Irid.  296,  86  N.  E.  68,  23 
L.R.A.  (N.S.)  197:  Guenther  on  Insurance, 
section  191;  I  May  on'  Insurance  (4th  ed.) 
section  27 ;  Robbins  v.  Hennessey,  86  Ohio  St. 
181,  99  N.  E.  319. 

Even  if  indiV^duala^  acting  as  purely 
natural  persons,  can  carry  on  the  business  of 
insurance  and  exercise  the  functions  of  such, 
they  must  comply  with  all  of    the    laws    of 
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Ohio  on  the  subject  of  life  insurance,  Section 
670,  General  Code,  reading:  "The  provisions 
herein  relating  to  the  superintendeHit  of  in- 
surance shall  apply  to  all  p^rsonar,  com- 
panies and  associations,  whethdt  incorporated 
or  not,  engaged  in  the  business  of  insurance." 

It  may  well  be  questioned  whether  a  fran- 
chise of  this  character,  which  by  its  Very 
nature  presupposes  perpetuity,  could  be 
granted  to  an  individual.  [367]  See  Robbin<4 
V.  Hennessey,  86  Ohio  St.  181,  09  N.  £. 
819;  State  v.  Ackerman,  61  Ohio  St.  163, 
37  N.  E.  828,  24  L.R.A.  298.  Bui  if  it 
be  granted  that  Section  670,  Gieneral  Code, 
above  quoted,  would  authorize  the  issuing  of 
such  a  franchise  to  an  individual,  such  in- 
dividual would  be  bound  by  all  the  restric- 
tions and  requirements  of  an  incorporated 
company. 

To  hold  otherwise  would  work  a  far-reach- 
ing hardship  on  that  part  of  our  population 
most  needful  of  the  protection  of  the  state 
and  lead  to  a  recrudence  of  the  old  wildeat  in- 
surance days,  now  happily  a  thing  oi.  the 
past. 

Judgment  affirmed.. 

Nichols,  C.  J.,  Shauok,  Johnson,  Donahue, 
Wanamaker,  Newman  and  Wilkin^  JJ.,  eon- 
cur. 

If  OTE. 

.-Burial  Insuraimee. 

The  reported  case  holds  that .  a  contract 
whereby  one  party  is  to  be  buried  at^he  ^- 
pense  of  the  other,  in  consideration  jo{  a  supfi 
paid  .in  in8ta^ment8  during  the  life  of  the 
beneficiary,  is  a  contract  of  insurance  aod 
tba^  ^  person  cannot. make  such  a.Qontract 
without  complying  with  the  restrictions  im- 
posed on  insurance  companies.  That  decision 
is  in  accord  with  what  appears  to;be  the  only 
other  case  passing  directjiy  on  the  point. 
State  V.  Qlobe  Casket,  etc.  Co.  82  \YasK  124, 
143  Pac.  878,  L.R.A,  1915B  976.  In  th^t  case 
.the  facts  were  stated  by  the  court  as  follows : 
"The  appellant  has  not,  in  so  far  as  the 
pleadings  disclose,  .engaged  in  .the  general 
undertaking  business,  por  has  it  engaged  in 
the  manufacture  or  sale  of  general  burial 
supplies,  or  acquired  any  of  the  named 
facilities  therefor.  Its  business  is  confined 
solely  to  the  sale  of  the  certificates  named  jn 
its  articles,  and  the  pefforma^ce,  tl^rough  the 
agency  of  others,  of  the  obligations  aasupied 
thereby.  These  certificates,  are  in  two  forms. 
In  the  one,  the  corporiition  agrees,  on  the 
death  of  the  holder,  Ho  take  charge  of  the 
burial  of  said  holder,  and  provide  the  neces- 
sary furnishing  and  materials  therefor  to  the 
value  of  dne  hundred  ($100)  dollars,'  as 
follows:  One  black  broadcloth,  ^*hit^  or 
plush  colored  casket;   one' outside    box'   for 


casket;  one  hearse;  twv»  curriages;  one  burial 
robe;  necessary  einbalmfitg;  necessary  ac- 
cessories; and  services  of  funeral  director/ 
The  other  is  similar  in  form,  with  the  excep- 
tion that  It  does  not  name  the  value  of  th^ 
furnishings,  and  provides  tliat  the  corporation 
will  take  charge  of  th^  funeral  of  the  holder 
*on  the  surrender  of  this  receipt,'  and  will 
furnish  the  hearse'  and  two  carriage?  in 
places  only  where  they  are  obtainable.  Sales 
of  the  certificates  are  made  through  the 
agency  o^  solicitors,  on  the  installment  plan. 
An  applicant  is  required  to  sign  a  written 
application  according  to  a  form  provided  by 
the  corporation.  In  this  form  is  given  a 
somewhat  minute  description  of  the  applicant, 
his  age,  date  and  cause  of  his  last  illness,  and 
his  present  condition '  of  health,  which  the 
applicant  warrants  and  declares  to  be  true. 
His  application  is  subject  to  the  approral  of 
tjie  corporation.  If  approved,  and  the  first 
installment  is  paid,  the  applicant  is  given  a 
'contract  ...  as  binding  on  the  com- 
pany as  the  certificate,  provided  payments  are 
.  made  according  to'  contract.'  When  the  in- 
stallments are  fully  paid,  the  contract  is 
taken  up  And  one  or  the  other  of  the  certifi- 
cates before  mentioned  is  issued  him.  The 
cost  of  a  certificate  is  not  shown,  although 
it  is  alleged  that  the  sum  collected  in  each 
case  is  a  certain  fixed  sum."  Passing  on  the 
nature  of  the  contract  the  court  said :  "The 
contract  evidenced  by  the  certificate  has  all 
of  the  elements  of  a  life  insurance  contract. 
It  is  an  agreement  to  perform  a  service 
which  can  become  ohligatory  only  on  th^ 
death  oif  the  certificate  '  holder!  While  no 
beneficiary  of'  thk  promise  is  named,  in  reality 
one  exists,  and  may  be  ascertained  with  aa 
much  certainty  as  if  directly  and  specifically 
named.  It  is  the  person  wh6  would  other- 
wise be  obligated  to  pSy  the  expenses  of  the 
burial.  Tills  oaay  be  the  heir  or  estate  of  the 
decedent,  his  relatives,  or  the  state;  but 
wlioever  such  person,  may  be,  he  is  relieved 
of  his  obligation  to  the  extent  of  the  value  of 
the  service  agreed  to  be  t>erformed  by  the 
terms  oif  the  certificate,  lliere  is,  therefore, 
a  promise  by  6ne  person  to  perform  a  valu- 
able service  on  the  death  of  another,  a  valu- 
able consideration  paid  for  the  promise,  and 
a  person  to  whom  the  benefit  of  the  promise 
will  inure.  Had  the  ordinary  nomenclature 
been  used  to  designate  the  person  making  the 
pi'omise,  *the  petsoh  iowhom  the  promise  is 
inade,'  the  person'  who  will  receive  the  benefit 
of' the'^roihise,  and  the  consideration  paid  for 
the  promise;  nd  one  wbiild  question  that  it 
was ' an  insurance  contract.  But  a  contract 
is  £o  be  deterhifned  from  its  nature  and  ef- 
fect, not  by  the  terminology  used  to  eharacter- 
ize'it.  Here  there  is  an  MA^urtr,'  an  'insured/ 
a  *pi*etnium,*  and  a  'beneficiary/  and  ne 
thiiik  the  ^contract  nothing  else  tfiau  a  plafti. 
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ordinary  ..iiiiiiraii^e  oimtract.  Agaiii,'  the 
eoutraiCt  is  not  one  that  the  courts  will  strain 
the  laws  to  uphold.  It  is  freighted  with  the 
greatest  possibilities,  for  fraud.  Since  the 
corporation  was  organized  under  the  general 
incorporajkion  laws,  it  oould  enter  upon'  its 
buBiness  when  its  capital  stock  was  all  sub- 
scribed. It  is  not  required  to  have  or  keep 
any  paid  up  capital.  Its, duration  is  limited 
to  fifty  yiears.  The  officers  of  the  corpora- 
tion may  imnxUe  and  dispose  of  the  funds  re- 
ceived in  payment  of  the  certificates  in  any 
manner  they  please.  It  is  certain  that  many 
of  these  certificates  will  not  be  ripe  for  re- 
demption for  a  number  of  years,  aiid  it  ia 
reasonably  certain  that  tome  of  them  will  sur- 
vive the  life  of  the  corporation  itself.  If, 
therefore^  the  company  were  petmitted  to  con- 
tinue, tlie  business,  and  all»  or  any  'Constder-*' 
ahlo  proportion,,  of  these  certificates  were  ever- 
redeemed,  it. would  be  a  oonsummation  uniquer 
in  human  experience." 

Tliifl  note  does  not.  discuss  the  status  of 
mutual'  benefit  associations  formed  for  the 
puri>oBO  of  providing  burial  for  their  mem- 
bers, or  ol  insurance  contracts  wikereby  a  sum 
of  money  is-  to  be  paid  to  tlie  beneficiary  for 
Uie  funeral  expenses  of  the  insured.  ^ 


9TATS  EX  BIX.  FISHBAGX 
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'  I.      •   ■  ; 

Washington  Supreme  Court^September  25, 

1915. 
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ZuMimtnc^  <—  Wli^it  CoAstitviep  Jnamxm 
anoe  Cont|?ActI 

Where  a  corporation  contracts  with  its  sub- 
scribers to  procure  for  tht?m  mediosi)  services, 
drugs,  and  merchandise,  at  a  relatively  loW" 
rate,  not  guaranteeing  performance  by  the  in- 
dividuals-who  are  to.  fnrnieh  services  and 
goods,  such  corporation  is  not  engaged  in  the 
insurance  business  subjecting  it  to  the  au- 
thority of  the  insurance  commissioners,  since 
by  Laws  1911,  p.  161  (the  Insurance  Code), 
"insurance**  is  a  Contract  whereby  one  party, 
called  the  ''insurer,"  for  a  consideration,  un- 
dertakes to  pay  money  or  its  equivalent,  or 
to  do  an  act  valuable  to  another  party,  called 
the  "insured,"  or  his  beneficiary,  upon  the 
happening  of,  the  haeacd  or  peril  insured 
against,  whereby  the  party  insured  or  his 
beneficiary  sufXers  Josjs  or  injury,  while  in  tho 
instant  case. there  is  no  hazard  or  peril  .where- 
by the  purchasers  of  contracts  may  suffer  a 
loss  or  injury  which  the  corporation  insures 
against. 

[See  note  at  end  of  this  ^case.] 


'Appeal  from  Superior  Court,  Yakima  coon- 
ty:     Peeble,  Judge* 

Action  to  forfeit  corporate  franchise.  H. 
0.  Fishback,  rdator^  and  Universal  Service 
Agency,  defendant.  Judgment  for  defendant. 
Relator  appeals.  The  facts  are  stated  in  the 
opinion.    AnnRMED* 

The  A.ttofn€ff  OenetiU,  John  M.  IVi/sou  and 
h,  h,  Thompson  for  appellant. 
WiUon  d  Bai field  for  respondent, 

[414]  FuLLBBfiON,  J. — This  action  was 
instituted  on  the  relation  of  the  insurance 
commissioner  of  tiie  state  of  Washington 
against  the  Uniiversal  Service  Agency,  a 
corporation,  organised  under  the  laws  of  this 
state,  to  forfeit  its  corporate  franchise  and 
wind  up  its  afi'airs.  A  demurrer  was  inter- 
posed and  sustained  to  the  complaint,  and 
fi'om  an-  adverse  judgment  rendered  thereon, 
the  relator  appeals.  The  grievance  specially 
complained  Of  in  the  complaint  is  that  the 
respondent  corporation  has  been,  and  is  now, 
doii^  an  insuraiice' business  without  comply- 
ing with  the  statutes  regulating  the.dbing  of 
such  businesB.  The  nature  of  the  business 
conducted  by  the  respondent  can  best  be  il- 
hifltrated  by  setting;  forth  the  actual  trans- 
actions, and  this  we  do,  although  necessitat- 
ing quotations  from  the  complaint  at  a  some- 
what tedious  length. 

As  initiatory  of  its  business,  the  respondent 
entered  into  separate  contracts  with  a  dealer 
in .  shoes,  a  dealer  in  groceries,  a  dealer  in 
harness,  a  dealer 'in  clothing,  certiun  dealers 
in  drugs^  and  a  physician,  whereby  the  dealers 
agreed  to  enter  .into  a  contract  to  sell  their 
wares,  and  the  physician  agreed  to  enter  into 
a  contract  to  sell' his  services,  to  such  persons 
as  the  corporation  might  direct;  the  dealers, 
at  stated  discounts  from  their  regular  rates^ 
and  the  physician,  for  a  consideration  to  be 
paid  him  by  the  corporation.  The  contract 
with  the  dealers  'in  drugs  is  typical'  of  the 
contracts  with  the  other  dealers,  and  w*e  set 
the  sanke  out  in  full: 

[416]  "This  memorandum  of  agreement 
made  this  24th  day  of  April,  A.  D.  1914,  by 
and  between  the  Universal  Service  Agency,  a 
corporation  of  the  state  of  Washington,  party 
of  the  first  part,  a:nd  W.  V.  Blaokwell  and  E. 
A.  Isaacson,  co-partners  doing  business  under 
the  firm  name  and  style  of  Reading  Drug  Co. 
Central  Drug  Co.  a  corporation  and  Fred  L. 
Janeck,  as  parties  of  the  second  part, 

"Witnesseth:  That  whereas,  the  party  of 
the  first  part  proposes  to  act  as  agent  of 
various  personb  in  securing  for  them  certain, 
privileges  and  benefits,  and 

"Whereas,  the  parties  of  the  second  part, 
being  each  engaged  in  business  as  retail  drug- 
gists in  the  city  of  North  Yakfma,  and  the 
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custom  of  said  persons  will  be  of  benefit  to 
them,  and  will  reduce  their  advertising  ex- 
penses. 

"Now  Therefore,  t^ie  said  second  parties, 
in  consideration  of  the  premises,  agree  that 
they  and  each  of  them  will  contract  direct 
with  all  persons  complying  with  the  stipula- 
tions required  by  the  first  party,  to  fill  for 
said  persons  and  the  members  of  their  fami- 
lies dependent  on  them,  any  and  all  prescrip- 
tions of  physicians  that  may  be  presented 
by  the  holder  or  any  member  of  his  family 
dependent  on  him,  at  a  fiat  and  uniform  rate 
of  thirty-five  cents  ($0.35)  per  prescription, 
for  a  period  of  one  year  from  and  after  the 
date  of  said  contract,  provided,  it  be  delivered 
in  the  year  1914;  said  contract  to  be  evi- 
denced by  a  printed  form  delivered  to  the 
holder  by  the  party  of  the  first  part  as  fol- 
lows, to-wit: 

"  *We,  the  Reading  Drug  Co.  a  co-partner- 
ship. Central  Drug  Co.  a  corporation,  and 
Fred  L.  Janeck,  do  hereby  agree  that  we  and 
each  of  us  will  fill  for  the  holder  and  the 
members  of  his  family  dependent  on  him,  any 
and  all  prescriptions  of  physiciaBS  that  may 
be  presented  by  the  holder  or  any  member  of 
his  family  dependent  on  him,  at  a  flat  and 
uniform  rate  of  thirty-five  cents. {$(^.36)  per 
prescription,  for  a  period  of  one  year  from 
and  after  the  date  and' delivery  of  this  con- 
tract No dated  and  delivered  this  .... 

day  of  ,  A.  D.  1914. 

"  'The  delivery  of  this  contract  and  con- 
tinuing compliance  with  the  stipulations  re- 
quired by  the  Universal  Service  Agency,  here- 
to attached  and  made  a  part  hereof,  shall 
constitute  an  acceptance  of  this  offer  by  the 
holder,  the  sufiiciency  of  the  consideration 
therefor  being  admitted.    .    .    .' 

[416]  ''It  being  understood  and  agreed  that 
a  printed  copy  of  the  foregoing  form,  when 
delivered  by  the  party  of  the  first  part  and 
accepted  by  the  holder,  shall  constitute  an 
irrevocable  offer  to  tlie  holder  thereof,  pro~ 
vided  that  he  has  complied  with  the  stipu- 
lations required  of  him  by  the  party  of  the 
first  part,  and  compliance  witli  such  stipu- 
lations shall  constitute  an  acceptance  of  the 
terms  thereof  by  the  holder.  The  said  second 
parties  hereby  admit  the  sufficiency  of  the 
consideration  therefor  and  their  liability  to 
the  holder  for  any  breach  thereof," 

The  contract  with  the  physician  was  in  the 
following  form: 

"This  Memorandum  of  Agreement  made 
this  15th  day  of  April,  1914,  by  and  between 
the  Universal  Service  Agency,  a  eorporation 
of  the  state  of  Washington,  party  of  the  first 
part,  and  Dr.  H.  B.  Pratt,  a  lieenaed  physi- 
cian and  surgeon  as  party  of  the  second  part,* 

"Witnesseth:  That  Wheread,  the  party  of 
the  first  part  proposes  to  act  as  agent  of 
various  persons  in  securing  for  them  certain 


privileges  and  benefits  and  aitiong  other 
things,  desires  to  procure  to  said  various  p«r- 
sonTs,  reduced  rates  fot  medical  services  and 
to  act  as  agent  for  oertain  physicians  in  col- 
lecting their  fees, 

"Now  Therefore,  in  consideration  of  the 
premises  and  the  mutual  covenants  herein- 
after contained,  the  said  party  of  the  first 
part  agrees  that  he  will  contract  directly  with 
all  persons  complying  with  the  stipulations 
required  by  the  first  party  and  will  render 
to  them  and  to  the  members  of  their  families 
dependent  on  them,  as  their  names  shall  ap- 
pear upon  the  card  furnished  by  the  party 
of  the  first  part,  certain  limited  professional 
services  hereinafter  defined;  for  a  period  of 
one  year  beginning  two  weeks  from  and  after 
the  date  of  said  contract,  provided  it  be  de- 
livered in  the  year  1914;  said  contract  to  be 
evidenced  by  a  printed  form  and  delivered  tn 
the  holder  by  the  party  of  the  first  part  as 
follows,  to-wit: 

"  'Dr.  H.  B.  Pratt,  a  licensed  physician  and 
surgeon,  does  hereby  agree  that  he  will  fur- 
nish to  the  holder  and  to  the  members  of  his 
family  dependent  on  him  as  their  names  ahal! 
appear  upon  the  card  furnished  by  the  Uni- 
versal Service  Agency,  and  that  the  holder 
and  his  said  family  shall  be  entitled  to  all 
reasonable  physician's  services  falling  ^rith- 
in  the  scope  of  duties  of  a  physician  and  sur- 
geon, including  treatment  of  all  physicial  dis- 
eases iind  aitmemts  6t  -  W^ry  khA,  nature 
[417]  and  description,  excepting:  first, 
venereal  diseases:  second,  chronic  and  incur- 
able  diseases^  third,  major  surgery.  Provid- 
ed, however,  that  the  holder  must  at  all  timen 
come  to  th6  office  of  the  physician  for  treat- 
ment if  physically  able  so  to  do.  That  th<? 
holder  shall  pay  to  the  physician  one-half  the 
regular  professional  fee  in  obstetrical  cases. 
Tliat  the  holder  shall  pay  one-half  the  naual 
mileage  for  necessary  trips  outside  the  limits 
of  the  city  bf  Xorth  Yaktma.  That  the  hold- 
er shall  at  all  times  be  entitled  to  call  ia 
other  physicians  for  consultation  or  assist- 
ance and  pay  therefor  such  fees  as  such  eon* 
suiting  or  assisting  physicians  may  dfwand 
Provided,  further,  that  the  expense  of  all 
medicines  and  appliances  shall  be  at  the  ex- 
pense of  the  holder;  said  services  to  be  ren- 
dered for  a  period  of  one  year  beginning  two 
weeks  from  and  after  the  date  and  delivery 
of  this  contract  number  ....  dated  and  de- 
livered this  . . « .  day  of A.  D 

1914.' " 

"The  delivery  of  this  contract  and  the  con- 
tinued compliance  with  the  stipulations  re- 
quired by  the  Universal  Service  Agency 
hereto  attached  and  made  a  part  hereof, 
and  the  strict  payment  of  all  sums  re- 
quired by  the  Universal  Service  Agency  at 
the  time  and  in  the  manner  in  said  contract 
required,   shall  constitute   an   acceptance    of 
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this  offer  by  the  holder;  the  consideration 
for  the  servicea  above  enumerated  being  lim- 
ited to  the  payment  mpde  by  the  holder  to 
the  said  Universal  Service  .i^eiicy.  The  re* 
ceipt  of  eaid  sums  by  the  said  Universal  Serv- 
ice Agency  in  my  behalf  being  sufficient 
eonsideraiion  for  the  services  herein  offered 
and  not  otherwise  provided  for. 

''Witness  my  hand  and  seal  this  . . , .  day 
of  April,  1914. 

"  *Dr.  H.  B.  Pratt.' 

"It  being  understood  and  agreed  that  a 
printed  copy  of -the  foregoing  form  vhen  de-, 
livered  to  the  party  of. the  first  part  and  ac- 
cepted by  the  holddr^  shall  constitute  an  irre* 
vocable  offer  td  the  holder  thereof  provided^ 
that  he  hafi  complied  with  the  stipulations 
required  of  him  by  the  party  of  the  first  paxi; ; 
that  eomplianoe  with  auch  stipulations  shall 
constitute  an  aeceptanoe  of  the  terms  there- 
of by  the  holder.  In  fall  consideration  of  the 
services  rendered  a«  above  provided  and  not 
otherwise  provided  for,  the  said  party  of  the 
first  pari  agrees  with  the  party  of  the  second 
part  that  it  1418]  will  collect  from  and  of 
each  person  to  whom  said  policy  is  delivered, 
the  sum  of  $2  and  the  further  sum  of  $1  for. 
eaeh  child,  of  the  holder  whose,  name  shall 
appear 'On  the  card  issued  by  the  party  ol 
the  first  part,  the.  said  dollar  for  each  child 
to  be  oolleoted  from  the  holder  by  the  party 
of  the  first  part  wh«s  this  contract  is  de- 
livered; the  further  sum  ot  $3  to  be  collected 
as  foUowst  $1.25  within  two  months  after 
delivery;  SLea^inithin  three  months  after  de- 
livery; $0.50  within  four  months  after  del*v-y 
cry,  provided  that  in  cases  where  the  ho*der 
shall  pay  the  party  of  the  first  part  the  full 
amount  of  his  premium  when  the  policy  is 
delivered,  then  the  said  sum  of  $3-  shall  be 
forthwith  due  and  payable  to  tbe  party  of  the 
second  part.  And  provided  further  that  il 
the  holder  shall  drop  his  contract  after  the 
first  payment  of  five  dollars,  then  the  party 
of  the  second  part  shall  be  entitled  to  the 
sum  of  $0.50  el  the  sum  received  from  tlie 
said  holder. 

"It  is  further  understood  and  agreed  that 
the  party  of  the  first  part  shall  make  and 
render  to  the  party  of  the  second  part,  on  or 
before  the  10th  day  of  each  and  every  mcmth, 
a  statement  of  the  contracts  issued,  the  dates 
thereof,  and  the  amounts  due  thereon,  to  the 
party  of  the  second  part,  and  shall  thereupon 
pay  the  amounts  so  found  due  the  said  party 
of  the  second  part;  it  .being  understood  and 
agreed  by  and  between  the  parties  hereto  that 
the  party  of,  the  second  part  hereby  agrees 
to  contract  directly  with  the  holder  to  furnish 
the  services  herein  specified.  That  the  party 
of  the  first  part  has  no  interest  therein  ex- 
cept to  secure  acceptances  of  the  offer  herein 
made  by  the  pavty  of  the  second  part  and  to 
collect   from   such   persons   the    fees    herein 


q>ecified  for  the  use  and  benefit  of  the  party 
of  the  Moond  part.  And  the  party  of  the 
first  part  assumes  nt>  liability  for  any  neg- 
ligence, lack  of  professional  skill,  or  failure 
of  attention  to  any  or  all  persons  accepting 
the  «ffer  herein  contained,  and  that  the  party 
of  the  second  part  does  hereby  assume  all 
liability,  that  may  be  incurred  by  any  negli- 
gence or  lack  of  professional  skill  to  the 
holder  of  .the  contract  herein  offered. 

"It  is  further  understood  and  agreed  by 
and  between  the  parties  hereto  that  the  pay- 
meat  to  the  party  of  the  first  part  by  the 
holder,  of  the  sums  herein  specified,  shall  be 
in  full  compensation  of  the  services  herein 
offered,  except  such  as  in  said  offer  are  ex- 
cepted. That  when  said  sums  are  [410]  paid 
to  the  party  of  the  first  part,  the  party  of  the 
second  part  shall  be  bound  to  render  to  the 
holder,  the  services  herein  enumerated  for  the 
period  of  one  year  beginning  two  weeks  from 
and  after  the  date  and  delivery  of  said  con- 
tract. And  in  the  event  of  the  failure  of  th^ 
party  of  the  first  part  to  pay  said  sum  to  the 
party  of  the  second  part,  then  the  eaid  party 
of  the  second  part  shsU  look  only  to  the 
party  of  the  first  part  for  said  sums;  and 
that  receipts  of  the  party  of  the  first  part 
for  the  payment  of  said  sums  by  the  holder, 
shall  be  binding  upon  the  party  of  the  second 
part  hereto.'' 

After  jM'ocuring  the  contracts  mentioned, 
the  corporation  proceeded  to  sell,  for  a  fixed 
consideration)  the  privileges  therein  acquired 
to  any  person  or  family  of  persons  whom  it 
could  induce  to  purchase  the  same,  taking 
from  such  person  an  application  as  follows: 
**The  Universal  Service  Agency 
302  Miller  Building 
^orth  Yakima,  Washington. 
"  **1  hereby  apply  for  the  service  furnished  by 
the  Universal  Service  Agency  for  the  period 
of  one  year,  and  agree  that  If  a  contract  is 
issued  to  me  that  I  will  abide  by  the  rules 
and  regulations  in  said  contract  contained, 
and  will  pay  therefor  the  sum  of  fifteen  dol- 
lars ($15)  and  one  dollar  ($1)  for  each  of 
my  children,  as  follows:  Five  dollars  ($5) 
and  one  dollar  ($1)  for  each  of  my  children 
cash  and  the  balance  in  not  more  than  four 
equal  payments,  beginning  on  or  before  the 
10th  of  the  month  after  my  contract  is  is- 
sued; and  I  hereby  consent  that  my  contract 
may  be  cancelled  upon  default  of  any  pay- 
ment or  upon  my  breach  of  any  of  the  rules 
and  regulations  in  said  contract  specified. 
jTKames  and  ages  of  the  family  of  the  appli? 
cant.] 

''A  fee  of  . .  dollars,  accompanies  this  ap- 
plication.   ..." 

On  receipt  of  the  application  and  the  pay- 
ments specified,  it  delivered  to  the  purchaser 
the  following  instrument:. 
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''Application  No    Contract  No^  •  . . .  ^ 

"Medical,  Pharmaceutical'  and  Mercantile- 
Benefits  Offered  by  The  Universal  Service 
Agency,  a  Corporation,  of  North  Yakima,' 
Washington. 

''In  consideration  of  the  compensation  here-' 
ihafter  provided  and  upon  compliance  with 
the  stipulations  hereinafter-  [420]  contained, 
the  Universal  Service  Agency,  hereinafter 
called  the  Agency,  hereby  offers  the  Holder 
and  the  members  bt  his  family  dependoit  upon 
him,  whose  name  is  [Naming  applicant's  wile 
and  children]  the  special  contracts  with  tlieir 
privileges  and  benefits  which  are  hereto  at- 
tached and  enumerated  as  contracts  A,  B,  C, 
D,  E)  F,  . . ,  the  enjoyment  of  the  privileges 
and  benefits  in  said  contracts  offered,  subject 
always  to  the  conditions  following,  to-wit: 

"I.  That  it  is  agreed  and  understood  that 
the  agency  is  acting  as  the  agent  of  the  hold- 
er in  securing  the  propositions  contained*  ii^ 
riders  'A,'  'B,'  'C,'  'D,*  *E,'  and  *F,'  thst  saki 
propositions  are  contingent  offers  which  be- 
come contracts  upon  their  acceptance  by  the 
holder  and  his  continued  compliance  with  the 
conditions  herein  stipulated  and  that  accept- 
anoe  thereof  shall  at  all  times  be  evidenced  by 
the  payment  to  the  an^enoy  of  the  compens^'* 
tioh  hereinafter  provided  and  the  delivery 
of  these  presents  to  the  holder. 

"II.  The  life  of  said  contracts  and  each. oi 
them  shall  continue  for  a  period  of  one  f^ar 
after  the  date  of  these  preseqts,  it'. being 
a^eed  that  delivery  Hiud  acceptanoo  shall,  ba 
considered  made  aa  of  the  date  of.  said  eon-r 
tracts.  .  .     , 

"III.  The  holder  shall  not  be  entiUed  to 
the  privileges  or  benefits  in,  said  contracts 
offered  unless  he. is  in  pofseBsion  of,  and  ex- 
hibits to  the  persons  or  firms,,  irftm  whom 
«aid  privileges  and  benefits  are  claimed,  «vi- 
ience  of  his  right  thereto. 
I  "IV.  The  agency  will  furnish  to  each  hold' 
er  a  card  showing  the  ,  persons  and  firms 
offering  privileges  and  benefits  to  Jljiim,  the 
nauiies  of  his  family  dependent  on  him  and  the 
time  for  which  he  has  paid,  the  compensation 
due  the  agency.  .  Said  oards  shall  be  suffi- 
cient evidence  of  the  holder's  acceptance  of. 
the  offers  herein  contained  and  when  exhibit- 
ed will  entitle  the  holder  to  all  tbe  privileges 
and  benefits  herein  offered.  The  agency  re- 
serves the  right  to  change  the  list  of  persons 
or  firms  appearing  thereon  without  potice. 
Said  card  shall  be  non-negotiable  and  Jion- 
transferable. 

"V.  In  prc'senting  the  various  offers  here- 
in contained  the  agency  acts  only  as  the  agent 
of  the  parties  and  assumes  no  liability  for 
the  breach  of  any  one  or  all  of  said  contracts. 
The  agency  agrees,  however,  that  in  th^  event 
of  a  breach,  it  will  use  its  best  efforts  to  pro- 
cure other  persons  or  fiims  to  offer  the  sacme 
or  similar  service. 


[421]  "VI.  The  ag«ncy  AM  use  its  dis- 
cretion in  selecting  the  physicians  and  phar- 
macists, but  in  no  case  is  it  an  insurer 
against  the  negligence  of  any  physician  or 
pharfnacist  offering  services  or  benefits  herein. 

^'VII.  The  contracts  herein  contaiBed  offer- 
ing reduced  rates  on  merchandise  or  lor  the 
performance  of  service  are  made  contingent 
upon  cash  payments  by  the  holder. 

"VIII.  The  privileges  and  benefits  in  these 
presents  offered  are  contingent  upon  the 
holder  paying  to  the  agency  its  oompcnsation 
at  the  time  and  iu  the  manner  foilowisg: 
that  is  to  say )  fifteen  dollars  <$15)  per  year, 
and  one  dollar  ($1)  additional  for  each 
child  which  the  holder  may  have  dependent 
upon  him,  Hve  dollars  and  one  dollar  fier  each 
child,  payiable  cash  in  advance,  and  the  bal- 
ance in  not  more  thon  A>ur  equal  monthly 
payments  on  or  before  the  10th  day  of  each 
and  every  month  until  paid. 

"Said  amounts  to  be  in  full  oompensatioa 
to  the  agen<^  in  securing  the  contract*  herein 
offered  and  in  payment  ol  the  services  of  phy- 
sicians not  otherwise  proviidedT  for. 
•  ^The  agency  grants  to  the  holder  withovt 
charge  the  privilege  of  consulting  wHh  and 
the  advieeand  services  of  its  attoriieya  on  all 
legal  matters  in*  which  he  ie  personally  inter- 
ested, Ineluding  eohveyaveing  and  All  matters 
wlthUi  thevsccfpe  of  service' usitellr  rendered 
by  attorney  a  and  eounaellor^  at  law,  except- 
ing^ ( 1  >  Maitters  involving  hia  domestic  re- 
lations, (8)  Mattel's  requiring  an  appearance 
in  any  eourt^  (3)  lirfatten  in  which  the  agen- 
cy's attorneys  represent  oppbinte  parties^  (41 
Collections  will  be  taken  by  the  agency's  at- 
torneys for  a  fee  of  fifteen  (15)  per  cent  of 
the  amount  coUeeted,  provided  it  be  coUecteJ 
without  suit." 

Tlie  tkttached  contract  of  the  shoe  dealer 
mentioned  in  the  instrument  is  aa  follows: 

"SHOES. 
"Allen  A  Mackie  do  hereby  agree  that  tliey 
will  sell  to  the  holder  and  members  of  his 
family  dependent  on  him  any  of  their  mer- 
chandtee  in  the  regular  courae  of  trade  at 
ten  per  esni  discount  from  the  current  retail 
prices  On  oaih  aales  6f  one  dollar  or  more  or 
on'  such  credit  sales  aa  they  may  at  their 
option  make,  except  special  sales,  for  a  period 
of  one  year  from  and  after  the  date  and  de- 
livery of  this  contract  Xo ,  dated  and 

delivered  this  ....  day  of ;.,  [4221 

14)14.  The  delivery  of  this  eontraet  and  the 
continning  compliance  with  the  atipnlatiotts 
required,  by  the ^  Universal -Service  Agency 
hereto  attached  and  made  a  part  hereof  shall 
constitute  im  acccfptance:  of-  this'  offer  by  the 
holder,  the  auffieiency  of  the  consideration 
therefor  being  admitted. 

"Allen   ft  Mackie 
''Per  J.  H.  Allen.- 
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That  of  the  dealers  in  drugs  and  medicines: 

"DRUGS, 
''We,  the  Reading  Drag  Co.,  a  co-partner- 
ship, Central  Drug  Co.,  a  corporation,  and 
Fred  L.  Janeok,  do  hereby  agree  that  we  and 
each  of  us  ffsiW  fill  for  the  holder  and  the 
members  of  his  family  dependent  on  him  any 
and  all  pi'escriptions  of  physicians  that  may 
be  presented  by  the  holder  or  any  member  c^ 
his  family  dependent  on  him,  at  a  flat  and 
uAifom  rate  of  thirty-five  cents  ($0.36)  for 
a  period  of  one  year  from  and  after  the  date 
and  delivery  of  this  contract  No ,  dated 


''The  delivery  o^f  this  contract  and  the  con- 
tinued compliance  with  the  stipulations  re- 
quired by  the  Universal  Service  Agency  here- 
to attached  and  made  a  part  hereof,  and  the 
strict  payment  of  all  sums  required  by  the 
Universal.  SerWce  Agency  at  the  time  and  in 
the  manner  in  said  contract  required  shall 
constitute  an  acceptance  of  this  offer  by  the 
holder;  the  consideration  for  the  services 
above  enumerated  being  limited  to  the  pay- 
ment made  by  the  holder  to  the  said  Univer- 
sal Service  Agency.  The  receipt  of  said  sum 
by  the  said  Universal  Service  Agency  in  my 
behalf  being  sufilcient  consideration  for  the 

and  delivered  this   day  of    ,      services  herein  offered  and  not  otherwise  pro- 

1914.     The  delivery  of  this  contract  and  the      vided  for. 


continuing  compliance  with  the  stipulations 
required  my  the  Universal  Service  Agency 
hereto  attached  and  made  a  part  hereof,  shall 
constitute  an  acceptance  of  this  offer  by  the 
holder,  the  sufficiency  of  the  constderatioii 
therefor  being  admitted. 

^'Reading  Drug  Co., 
''By  £.  A.  Isaacson. 

'K)entral  Drug  Co.,  a  corporation, 
"By  J.  E.  Barkes, 

"Fred  L.  Janeck.*' 

And  that  of  the  physician: 

"Dr.  H.  B.  Pratt,  a  licensed  physician  and 
surgeon,  does  hereby  agree  that  he  will  fur* 
Tiiah  to  tl^e  holder  and  to  members  of  his  fami; 
]y  dependent  on  him  as  their  names  shall  ap; 
pear  upon  the  card  furniehed  by  the  Universal 
Kervice  Agency,  and  tliai  the  holder  and  his 
f^aid  family  flhall  be  entitled  to  all  reasonable 
physician's  .services  falling  within  the  scope 
of  the  duties  of  a  physician  and  surgeon,  iur 
eluding  treatment  of  all  physical  diseases 
and  ailments  of  everykind,  nature  and  descrip- 
tion, excepting:  first,  venereal  diseases; 
s«oond,  chronic  and  irtcurable  diseases;  third, 
major  surgery.  Provided,  howe\'er,  that  -the 
hdlder  must  at  all  times  oome  to  the  oAee 
[423].  of  the  physician  for  treatment  if  physic 
rally  able  so  to  do.  'Diat  the  holder  shall  pay 
to  the  physician  otie-half  the  regular  profes* 
8i<nial  fee  1b  obstetrical  cases.  That  the 
holder  shall  pay  one-half  the  usual  mileage 
for  necessary  trips  outside  the  limits  of  the 
city  of  North  Yakima.  That  the  holder  shall  at 
all  times  be  entitled  to  call  in  other  physicians 
for  oonsultation  or  assistance  and  pay  there- 
for such  feea  as  such  consulting  or  assibting 
physicians  may  demand.  Provided,  further, 
that  the  expense  of  all  medicines  and  appli> 
ances  shall  be  at  the  expense  of  the  holder; 
9a  id  services  to  be  rendered  for  a  period  of 
one. year  beginning  two  weeks  from  and  after 
the  date  and  delivery  of  this  contract  No. 
....  dated  and  deli  veiled  this  . . . ;  day  of 
,  A.  D.  1M4. 


^'Witness  my  hand  and  seal  this  16th  day 
of  April,  1914. 

"Dr.  H.  B,  Pratt.** 

Section  1  of  the  insurance  code  (Laws  1911, 
ch.  49,  p.  161;  3  Rem.  ft  Bat.  Code,  §  •0059--1), 
defines  insurance  as  follows: 

"Insurance  is  a  contract  whereby  one  party 
called  the  'insurer,'  for  a  consideration,  un- 
fiertakes  to  pay  money  or  its  equivalent,  or 
to  do  an  act  valuable  to  another  party  called 
the  'insured,'  or  to  his  'beneficiary,'  upon  the 
happening  of  the  hazard  or  peril  insured 
against,  whereby  the  party  insured  or  his 
beneficiary  suffers  loss  or  injury." 

The  question  therefore  is,  does  the  business 
of  the  corporation  constitute  an  insurance 
business  within  the- meaning  of  that  term  as 
defined  by  the  statute.  If  it  does,  then  the 
corporation  is  subject  to  reetraint  at  the  suit 
of  the  insurance  {424]  commissioner,  other- 
wise it  is  not.  The  essential  elements  of  an 
insurance  contract,  it  will  be  observed '  from 
the  definition  given,  are  {1)  an  insurer,  (2) 
a  consideration,  (3)*  a  person  insured  or  hin 
beneficiary,  (4)  a  hazard  or  peril  insured 
against  \iiiereby  the  insured  or  his  beneficiary 
may  sufTer  loss  or  injury. 

Testing  the  business  of  the  respondent  by 
these  essentials,  it  seems  to  be  wanting  in 
the  principal  essential  necessary  to  make  it 
aii'  insurance  contract.  Clearly  there  is  no 
hazard  or  peril  whereby  the  purchasers  of 
these  contracts  may  suffer  loss  or  injury, 
which  the  respondent .  insures  against.  It 
does  not  guarantee  that  any  of  the  contract- 
ing parties,  even  the  physician,  will  perform 
the  services  agreed  upon.  On  the  contrary,  in 
the  -paragraph  lettei'ed  V  o^  its  offer  of  bene- 
fits, it  expressly  declares  that  it  "assumes  no 
liability  for  the  breach  of  any  one  or  all  of 
such  contracts."  It  is  true  that  it  dbes  sav 
in  the  same  paragraph  that,  in  the  event  of  a 
breach  of  the  agreemeht  by  the  dealers  or 
physician,  it  will  use  its  best  efforts  to  pro- 
cure other  persons  or  firms  to  offer  the  same 
or  similar  service.  But  this,  while  it  may 
_  require  the  respondent  to  Use  reasonable  dlli- 
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^nce  to  prociu'e*  another  person  to  perform 
the  serYices  in  case  the  contracting  party 
for  any  reason  fails  therein,  and  may  render 
it  liable  to  the  contract  holder  in  damages 
if  it  should  fail  to  exercise  such  diligence, 
it  is  in  no  sense  a  guarantor  or  an  insurer 
that  the  service  will  be  performed.  There 
is,  therefore,  as  we  see  it,  no  hazard  or  peril 
insured  against,  and  the  transaction  being 
lacking  in  this  essential  element,  it  is  not 
an  engaging  in  the  insurance  business. 

As  authority  for  his  position,  the  insur- 
ance commissioner  relies  principally  upon 
the  so-called  Physicians'  Defense  Go.  Cases, 
found  in  199  Fed.  676,  118  C.  C.  A.  50,  47 
L.R.A.(N.S.)  290,  and  in  100  Minn.  490,  111 
N.  W.  396,  and  perhaps  sonicwhat  upon  the 
case  from  this  court  of  State  v.  Globe  Cadket^ 
etc.  Co.  82  Wash.  124,  143  Pac.  [425]  878, 
L.R.A.  1915B  976.  But  the  contracts  in  these 
cases  which  were  held  to  be  contracts  of  in- 
surance differ  widely  from  the  contract  in  the 
case  at  bar.  In  the  Physicians'  Defense  Cd. 
Cases,  the  company  agreed,  for  a  stated  con- 
sideration paid  to' it  by  a.  physician,  to  defend 
the  physician  against  "all  civil  suits  for  dam- 
ages for  malpractice,  based  on  professional 
services  rendered  by  him^lf  or  his  agent  dur- 
ing the  time  of  the  contract  at  its  own 
expense,  not  exceeding  five  thousand  dollars,'- 
subject  to  certain  defined  conditions:  There 
was  in  those  cases  a  contract  ior  indemnity 
against  a  hazard  which  might  cause  the  phy- 
sician loss,  but,  as  we  have  attempted  to  show, 
no  hazard  or  peril  is  insured  against  by  the 
contract  in  tlie  case  at  bar.  So  with  the  «ase 
cited  from  this  courts  There  was  an  in* 
surance  against  loss  to  the  beneficiary  of  the 
insured.  We  cannot,  therefore,  think  them 
conclusive,  or  even  in  point  in  the  case  at  bar.. 

Our  iconelusion  requires  the  affirmance  of 
the  judgment  below.     It  is  so  ordered. 

Morris,  C.  J.,  Ellis,  and  Main,  J  J.,  concur. 


NOTE. 

^Wl&at  Is  an  **IvLSi&raiioe  Company**  ov 
'^Contract  of  Insurance.*' 

Generally,  1022. 

Contracts  Held  to  be  of  Insurance,  1022. 

Contracts  Held  Not  to  be  of  Insurance,  1023. 


OeneraUy* 

The  earlier  cases  discussing  what  oonsti- 
tutoB  an  "insurance  company"  or  a  "contract 
of  insurance"  are  reviewed  in  the  note  to 
American  Surety  Co.  v.  Folk,  Ann.  Cas.  1912D 
1024.  This  note  presents  the  recent  cases  on 
that  point. 

The  elements  of  a  contract  of  insurance 
were    stated    in   Physicians'   Defense  Co.  T. 


Cooper,  199  Fed.  576,  118  C.  C.  A.  50,  47 
L.R.A.(N.S.)  290,  as  follows:  "The  princi- 
pal ingredients  of  such  a  contract  are  the 
consideration,  the  risk,  and-  the  iBdenmitj. 
The  consideration  is  the  premium  for  the  in- 
surer's undertaking;  the  risk  may  be  be  said 
to  be  the  perils  or  contingencies  against 
which  the  assured  is  protected;  and  the  in- 
demnity is  the  stipulated  desideratum  to  be 
paid  to  the  assured  in  case  he  has  suffered 
lose  or  damage  through  the  perils  and  con- 
tingencies specified."  In  People  v.  May,  162 
App.  Piv.  215,  147  N.  Y.  S.  487, 
212  N.  Y.  561,  106  N.  £.  1039,  it 
said :  "  'Insurance, .  in  its  most  general 
and  comprehensive  signification,  ia  a  ays* 
tem  of  business  by  which  one  party,  lor 
an  agreed  consideration)  proportioaate  to 
the  risk  involved  undertakes  to  a  speci- 
fied extent  and  under  stipulated  condi- 
tions to  indemnify  another  against  pe- 
cuniary loss  arising  from  th^  destruction  of 
or  injury  to  property  from  certain  perils,' 
says  the  American  &  English  Encyclopedia  of 
Law.  (volume  16,  p.  838),  and  this  is  in  sub- 
stance stated  by  the  court  in  Imperial  Fire 
Ins.  Co.  V.  Coos  County,  151  U«  S.  452,  462, 14 
S.  Ct.  379,  38  U.  8.  (L.  ed.)  231.  The  con- 
tract of  insurance  has  been  termed  an  alea- 
tory contract,  for  the  reason  that  it  is  one 
involving  risk  or  hazard.  It  is,  however. 
Very  different  in  its  nature  from  a  mere 
wager.  In  the  latter  the  risk  of  loss  is  cre- 
ated by  the  contract  itself;  fn  the  former  the 
risk  exists  independently  of  the  contract,  and 
the  insurance  merely  shifts  the  liability  from 
the  one  party  to  the  other." 

For  a  discussion  of  burial  contracts  as  io- 
Burance  see  the  note  to  Renschler  v.  Ktate, 
reported  ante,  this  volume,  at  page  1014. 

Contracts  Held  to  Be  of  Insurance, 

A  contract  in  consideration  of  a  stated 
annual  fee  to  assume  the  defense  of  any 
action  whidi  may  be  brought  against  the 
payor  for  malpractice  as  a  physician  is  aa  in- 
surance contract.  Physicians'  Defense  Co.  t. 
Cooper,  ]99  Fed.  676,  118  C.  C.  A.  50,  47 
L.R.A.{N.S.)  290,  affiming  18S  Fed.  832. 
In  that  deise  it  was  said :  *'Now  we  may  look 
to  the  contract  in  question,  and  determine 
whether  it  falls  within  the  cat^ory  of  insur* 
ance,  an4  whether  a  continuance  of  the  issn- 
ance  of  such  contracts  does  or  does  not  consti- 
tute insurance  business.  In  case  the  holder 
ol- the  contract  is  sued  for  damages  for  civil 
malpractice,  the  Defense  Company  engages  to 
employ  a  local  attorney,  in  whose  seleetioa 
the  holder  of  the  contract  shall  hare  a  voice, 
who,  together  with  the  company's  attomer, 
will  defend  the  case  without  expense  to  the 
holder*  and  this  to  the.  exUmt  of  the  ex- 
haustion of  the  simi    named    in    the    policy^ 
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which  for  the  defense  of  one  auit  is  five  thou- 
Baad  dollATs;  if  others  in  one  year,  ten  thou- 
gand  dollars*    It  seems  plain  that  when  the 
holder  13  sued  for  civil  malpractice,  which  he 
deems  is  wrongful,  and  the  necessity  of  mak- 
ing defense  is  thrust  upon  him,  he  must  sufTer 
loss,  damage,  or  liability  within  the  meaning 
of  the  contract  to  the  extent  that  he  is  obliged 
to  employ  attorneys  and  meet  i,he  expenses 
of  the  trial  in  regular  course.    He.  must  pay 
his  attorneys  for  their  services  in  his  behalf, 
and  he  must  pay  his  oosts  on  the  trial.    These 
are  the  contingencies  whicb  the  Defense  Com- 
pany agrees  to  meet.    True,  the  company  does 
not  agree  to  pay  the  holder  of  the  contract 
the  amount  of  such  expenses  incurred  up  to 
the  sum  of  five  thousand  dollars;  but  it  does 
agree  to  lilt  them  from  the  burden   or.  lia- 
bility of  the  holder,  so .  that  he  will  not  be 
required  to  use  his  own  money  to  meet  them* 
The  contingency  of  paying  the  expenses  of 
attorneys'  and  «oat  of  defense  in  case  of  •  suit 
for  civil  malpractice  is  the  risk  or  peril  which 
the  company  agrees  th%t  it  will  meet,  and  it 
can  make  no  difference  whether  it  pays  the 
amount  of  the  expenses  and  costs  incurred  to 
the  parties  doing  the  service  or  to  the  bolder 
of  the  contract^  so  that  he  may  himself  meet 
such  expenses  and  costs..   The  indemnity  is 
the  amount  of  sueb  expenses  and  costs  to  be 
paid.    Or,  to  put  it  another  way,  the  Defense 
Company  agrees  to  hold  the.  holder  of  the  oon- 
tract  harmless  in  that  respect  to  the  extent 
of  five  thousand  dollars  in  the  event  of  the 
happening  of  the  contingency  specified.    Such 
a  contract,,  in  our  opinion,  cannot  be  classed 
as  a  contract  for  personal  services.    The  com- 
pany is  not  itself  an  attorney,  and  does  not 
undertake  the  defense  as  such.    What  it  does 
undertake  is,  in  ^ase  of  suit,   to    employ   a 
local  attorney,  in  whose  selection. the. holder 
shall  have  a  voice,  whoy  with  th»  company's 
attorney,  wtU  defend  the  case,  and  to  relieve 
the  holder  from  the  expense .  thereof ,  an  ex- 
pense which  must  follow  the  happening  ol 
the  very  contfaigettcy  provided  against.    Not 
only  this,  but  the  company  must  relieve  the 
holder  of  paying  the  costs  of  suit.     Suppose 
the  contract  bad  been  to  repay  to  the  holder 
whatever  sums,  not  exceeding  five  thousand 
dollars,  he  should  be  required  to  pay  out  for 
attorneys  and  costs  in  ease  of  such  litigation^ 
Could  there  be  any  question  that  there  would 
be  a  contract  of  insurance?    We   think   not. 
Can  it  change  the  character  of  the.  contract 
in  this  respect  that  it  purports  to  hold  the 
holder  harmless  against  the  payment  of  such 
expenses  and  costs?    The  contract,  reduced  to 
its  simplest  idea,  is  but  an  agreement  to  pay 
the  expenses  and  costs  that  the  holder  would 
have  to  pay  in  the  contingency  specified.  This 
18  the  indemnity  pure  and  simple,  and  with 
whatever     verbiage     the    contract    may    be 
clothed  it  does  not  serve  to  c6ver    its    real 


purpose,  which  is  one  to  indemnify  the  holder 
against  damage  and  liability  for  attorney's 
expenses  and  costs  of  defense,  in  the  event  he 
is  sued  for  malpractice." 

So  in  People  v.  Standard  Plate  Glass  etc. 
Co.  156  N.  Y.  S.  1012,  it  was  held  that  an 
agreement  to  care  for  and  replace  plate  glass) 
was  an  insurance  contract,  the  court  saying: 
"Defendant's  proposed  contract  provides  for 
the  care  for  a  fixed  term,  for  a  certain  con- 
sideration, of  plate  glass,  and  in  the  event 
that  the  glass  is  broken  within  the  pciiod  of 
the  running  ol  the  contract  the  defendant 
agrees  to  replace  the  broken  glass.  A  plate 
glass  insurance  policy  issued  by  a  company 
authorised  to  do  plate  glass  insurance  pro- 
vides for  the  replacing  of  glass  in  the  event 
of  its  being  broken  tor  for  the  payment  of  a 
given  sum  of  money,  either  one  or  the  other. 
The  fact  that  the  defendant's  contract  pro- 
vides)  in  addition  to  the  replacing  of  a  broken 
glass  to  keep  the  glass  puttied  in  the  frame 
during  tlie  period  of  the  contract  is  quite 
beside  the  mark.  •  This  provision  of  the  con- 
tract is  simply  in  the  nature  of  an  inspec- 
tion, and  is  really  for  the  protection  of  the 
company  insuring  tlie  glass.  Because  the 
company  agrees  to  inspect  and  to  putty  does 
not  alter  in  any  way  the  nature  of  the  con- 
tract. Ko  plate  glass  owner  enters  into  one 
of  these  contracts,  agreeing  to  pay  a  stipu- 
lated sum  ior  the  purpose  of  having  his  win- 
dow glass  puttied,  he  takes  it  for  the  purpose 
of  insuring  himself  against  loss  by  reason  of 
the  breakage  of  the  .glass.  It  looks  like  an 
attempt  to  evade  the.  provisions  of  the  insur- 
ance law,"' 

Contracts  MeM  Not  to  Be  of  Himiranee, 

In  Curtis  Y.  New  York  Life  Ins.  Co.  217 
Mass.  47»  104  N.  E.  663,j  a  contract  in  con- 
sideration of  a  single  payment  to  pay  a 
specified  endowment  if  the  promisee  was  liv- 
ing at  the  end  of  flve  years  was  held  not  to  be 
an  insurance  contract.  The  court  said :  "The 
contract  in  question. does  not  provide  for  pay- 
ment upon  the  'destruction,  loss  or  injury'  of 
anything.  Under  it  the  defendant  assumed 
the  obligation  of  payment,  not  upon  the  de- 
struction or  loss  .during  the  period  named, 
but  upon  the  continuance  of  th^  life  of 
Jenness  during  that  period.  It  is  not  what 
ordinarily  is  known,  as  an  endowment  insur- 
ance policy,  under  which  the  sura  named  in 
the  policy  is  payable  to  the  insured  himself, 
if  he  lives,  a  certain  length  of  time,  and  in 
the  event  Of  his  prior  death  is  payable  to  his 
beneficiaries,  as  in  the  ordinary  life  policy." 
In  Colaizzi  v.  Pennsylvania  R.  Co.  208  N.  Y. 
275,  101  N.  E.  &59,  affirming  143  App.  Div. 
638,  128  N.  L.  S.  312,  ...  a  railroad  relief 
department  was  held  not  to  be  engaged  in  the 
business  of  insurance.    In  People  v.  May,  162 
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App.  Div.  215,  147  N.  Y.  8.  487,  affirmed  212 
N.  Y.  561,  106  N.  E.  1039,  an  agreement  by 
a  mercantile  agency  to  guarantee  the  ac- 
curacy of  its  reports  was  held  not  to  be  an 
insurance  contract.  Referring  to  the  con- 
tract, the  court  said:  "It  does  not  guarantee 
the  solvency  of  any  one;  it  merely  guarantees 
that  the  report  which  it  makes  is  at  the  date 
of  such  report  a  true  statement  of  the  facta 
which  it  sets  forth,  and  limits  its  responsi- 
bility to  such  report,  stipulating  that  in  no 
event  shall  the  damages  exceed  the  amount 
of  the  credit  which  may  be  extended  upon  thd 
basis  of  such  report.  This  does  not  assume 
to  pay  any  damages  where  the  report  is  truth- 
ful and  accurate;  it  does  not  assume  any  lia> 
bility  whatever  for  the  credit  extended,  un- 
less the  credit  was  extended  upon  the  basis 
of  a  report  which  was  in  fact  inaccurate  and 
false  in  material  respects;  and  then  it  merely 
seeks  to  have  the  amount  of  the  damages  fixed 
by  contract  rather  than  by  actions  at  law. 
It  is  one  thing  to  guarantee  the  accuracy  of 
one's  own  work,  and  quite  another  to  assume 
the  risk  of  future  insolvency.  We  apprehend 
that  any  individual  could  make  a  contract 
with  a  merchant  that  he  would  investigate 
the  financial  condition  of  the  customers  of 
such  merchant,  guaranteeing  the  accuracy  of 
his  statements  in  material  respects  and  pro^ 
vide  for  liquidated  damages,  and  that  no  'one 
would  ever  suggest  that  he  was  violating  the 
Insurance  Law,  or  that  the  contract  amounted 
to  insurance;  andy  as  the* Business  Corpora- 
tion hkvf  contemplates  a  pystem  of  corporate 
business  such  as  individudls  may  piroperly 
carry  on,  we  see  no  reason  why  the  relator 
should  not  be  permitted  to  amend  its  certifi- 
cate* of  •  incorporation  •  is  the^  unaimer  sug^ 
gested."  In  Isaac  H.  Blanchard  Co.  v.  Ham- 
blin,  162  Mo.  App.  242,  144  S.  W.  880,  an 
agreement  of  several  persons  to  indemnify 
each  other  in  case  of  a  loss  of  property  by 
fire  was  held  not  to  be  an  insurance  contract 
tlie  court  saying:  "It  is  argued  by  counsel 
for  defendant  that  the  association  was  un- 
lawful  and  its  policies  void  for  the  reason 
that  the  purpose  of  its  members  was  to  do  an 
insurance  business  without  complying  with 
the  statutes  of  this  state  relating  to  such 
business.  [Arts.  5  and  6,  Ch.  119,  Kev.  Stat. 
1899.]  This  contention  is  not  without  sup- 
port in  the  authorities.  The  most  apposite 
case  to  which  we  are  referred  is  State  v." 
Alley  [96  Miss.  7^0]  51  So.  467,  decided  by 
the  Supreme  Court  of  Mississippi.  We  are 
much  impressed  by  the  reasoiiing  of  that  de- 
cision but  have  concluded  that  a  proper  con- 
struction of  our  statutory  law  relating  to'  in- 
surance discloses  the  inapplicability  of  the 
rules  announced  in  that  and  similar  cases. 
A  contract  between  a  limited  number  of  indi- 
viduals, partnerships,  and  corporations  en- 
gaged i:i  the  same  line  of  business  by  which 


they  merely  undertake  to  indemnify 
other  Against  loss  by  fire,  and  do  not  purpose 
to  isdue  pdlicies  to  others  not  parties  to  tlie 
contract  is  not  a  contract  for  the  creation  of 
an  insurance  business  within  the  meanln|r  of 
that  term  expressed  in  our  statutes.  It  i* 
to  be  classified  as  an  interindemnity  eontrairt 
and,  therefore,  as  a  contract  outside  the  pur- 
view of  the  insurance  law  in  force  at  the  time 
the  contract  was  made."  In  John  Church  Co, 
V.  Aetna  Indemnity  Co.  18  Gla.  App.  826,  80 
S.  E.  1093,  the  question  whether  a  contract 
was  one  of  suretyship  or  of  fidelity  insaimncv 
was  discussed  but  not  decided.  In  Hamp- 
ton V.  Toxteth  Co-op«rativ^  Society  [1913]  1 
Ch.  (Eng.)  721,  in  holding  a  contract  of  an 
industrial  society  not  to  be  one  of  inmiraiiee 
it  was  said:  '^'It  is  now  necessary  to  con- 
sider the  nature  of  the  de^cfndant  society  and 
what  it  is  that  they  aire  doing  wfaieh  is  said 
to  amount  to  a  carrying  on  of  life  aaeiirance 
business.  The  defendant  society  is  an  in- 
dustrial and  provident  society  duly  registered 
imdek*  the  Act  of  1870.  Its  object*  as  de- 
fined by  the  rules  are  td  carry  on  the  trades 
of  general  dealers^  both  wholesale  and  retail, 
and  it  appears  to  be  a  highly  prosperooi* 
company.  By  rule  14  the  net  profits  are  to  be 
appHM  in  paying  or  providing  for  (1.)  ex- 
penses of  management;  (2.)  and  (S.)  interMt 
on  paid  up  capital  and  loan  capital;  H.) 
depreciations;  (5.)  *such' other  sums  as  any 
<iuarterly  meeting  may  vote  for  ths  objects 
of  the  society;'  (6.)  a  reserved  fund  for  any 
purpose  whether  chavitable,*  philanthropic, 
of  public  utility,  or  any  other  purpo^iefi 
whether  within  the  objects  for  whioh  the  so- 
ciety is  formed  ot  not;  (7.)  any  other  mms 
the  committee  consider  necessary  lor  con- 
tingencies; and  (8.)  1\  per  cent,  to  the 
educational  fund  and  the  remainder  io  be  di- 
vided amongst  members  and  non-members  is 
proportioln  to  their  purchases  from,  the  so- 
ciety, but  non-members  are  -oniy  to  receiw 
half  the  rate  which  is  allocated  to  members. 
The  society  for  some  yesn  affected  what  is 
described  as  a  ooUoctive  policy  with  the  Co- 
operative Insurance  Society,  Limited,  to  pnp- 
vide  for  each  member  who  should  die  dnrisir 
the  currency  of  the  policy  4«.  in  respect  of 
each  1/.  of  his  averi^e  purchases.  No  ques- 
tion arises  on  thi^s  poiicy.  it  occurred,  hov- 
ever,  to  the  managers  that  it  might  be  ad- 
vantagleous  to  drop  this  poHcy  and  to  arrange 
for  equivalent  benefits  to  be  given  to  memberai 
out  of  the  profits  of  the  company,  and  on 
October  31,  101 X*  n^w  rules  were  passed  by 
adding  to  rule  1  the  words  *and  to  carry  on 
the  business  of  insurance  as  provided  in  rule 
14a,'  and  by  adding  to  rule  after  '<6.)  reserve 
fnnd'  the  words  'to  an  insurance  fund,  bv 
sUch  appropriation  as  the  general  meeting 
may  from  time  to  time  determine.'  Rule  14a 
was  a  new*  rule  headed  'lasuraaoe  Fund.*    It 
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Aiitliorized  the'  committee  of  miEiniig^ent  to 
form  a  fund  (inter  alia)'  for  providing  a  suitt 
to  l)e  paid  oh  the  death  of  a  member  or  the 
wife  or  huiiband  of  a  nreinber,  to  b^  pro- 
portioned to  one  year^  average  purchases  of 
the  member  from  the  Bodety  dturing  the  thre^ 
years  fanhiediately  'preceding  deat^.  On  June 
8  it  was  r^olved  that  the  benefits  of  the  cbi^ 
lectivc  assutatice  scheme  b«'  extended  sods  to 
provide  for  th^  payment  of  Zs.  In  the  pounct 
on  pttrchaset  on  tbe'  death  of  matl-ri^d  '^'omeii 
meml^rs  or  the  wives  of  male  m6mbi^rs.'  Alt 
these  new  rules  have  b^^n  registered  under^ 
the  Act.  Th«  defenduit  society  is  tiot  sub- 
ject to  the  statutory  restriction  imposed  by 
the  Oompaniefi  Acts ;  the  memt>ers  can  apply 
both  income  Mnd  t^apital  to  any  purpose  tfteV 
think  fit.  '  A  person  desiring  to  bd<^me  a 
member  applies  to  the  committee^  pays' 1^.  for 
a  share/  and  receives  a  membership  card  Iti 
which  his  or  her  name*  is  inserted  and  a 
registered  riumber,  together  with  a  member's 
purchase  'book  in  which  tbe  amount  of  ^trr- 
chases  is  ettder^d.  There  Is  no  other  docu- 
ment of  any  kind  except  So  far  as  the  tules 
tnay  be  considered  a -'doeuindftt.  Hiese  being 
the  admitted  facts,'  I  thfnk  there  is  no'  earn- 
ing on  life  assurance  bn^hess  within "  the 
meaning  of  the  Act.  Nb  pdlicy  has  bec^n  is- 
sned,  no  premiuhi  has  b^en  paicl,  there  is  nb 
obfigation  upon  the  Society  to  appropriate 
any  further  sum  to  the  in^raiice  fund.  It 
se^ms  to  me  thai  it' is  an  abuse  of  lan^Hia^c  td 
call  the  membership  ciird  a  policy  or  an  in- 
strument evidencing  a  <iontract'.*' ' 

In  th*'  reported  case '  a  corporation  whicb 
contracts  for  the  sale  6f  Vtfrious^  (^mmodities 
and  the  services  of  professional  mdenat  stated 
discounts  from  their  "regtthir  rates  aiid  sells 
to  subscribers  the  benefit'  of  those' (^n^racts, 
is  held  not  to  be  engaging  in  the  insurance 
business.  '     ' 
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Qifts  <^  Oavaa  Mortia-^  IMdeaM  S«fl**. 

Kvidence  held;  to ; show  that  deQedfsnt  gave. 

the  promi^so^y  notes  in  pontroversy, to, defend-, 
ant;  that' she  indorsed  each  of  them  with  her 
own  hand,  and,  delivered,  them  to  the  defend-' 
ant  #ith  intent  tb  vest  title  in  him,  and  that 
he  accepted  tfaem  ai  iL  gift:  ^Usli!  moHis. 
Ann.  Cas.  191 6C. — 65. 


Reqtiiiiii^a  ot^-ddft'Oaaaa  Hbrtis  -*  Ve- 

A  *'^t  oaoaa  inortia/'   like  «  .gift-  \vAkt 
vivo6».  Biust  be  complebBly-  executed  sand  190 
into  immediate  effect^  and  be  aceompanied.  by 
a^  actual  and  (K>mplete  deiiveri^. 
'/[See  99  Am.  St.  Rep.  895.] 

Snffioienoy  of  Pelivevj  *  Gift  of  KortOk 

Whether  ;a  gift  of  a  promissory  note  or 
othier  chose  in  action  is  causa  mortis  pr  inter 
tlvoS,  the  actual  deliverV  of  the  'written  evi- 
d^n'c^  of  tbe  debt  is  sufficient,  trith<iut  uny 
ai^^igument  or  indorsements         ' 

tTatUdlty  oi^  GM^  OHvaa  HoHla.' 

Gifts  causa  mofrtia,  ff  made  by  eompfiteni 
persons,-  and  fully  -executed)  are  valid,  in  the 
absence  of  fraud  or  undue  ■  intluenQe»  Si  the 
rights  of  cceditoiTs  are  not  affected- •  • 


While  gifjts  causa  mortis  Jire  sustained. oi^ly 
on  clear  proof  of  the  essential  facts,  there  is 
^0  presumption  of  law  against  then^, 

ihridemoe  —  Opijilon  ETidence  ^  As  to 
£[andwrltiiLg  —  Weisht« 

Opinion  evidence  in  relation  to  handtrfiting 
is  generally  viewed  '«rith  caution  ^v  the  courts:^ 

tJ'iidiio  Iiilliieiioo  —  ^Persons  Eaasakf^d  ^^ 
Ve  Maniod  —  Pvohiuii^ttoii. 

Where  a  relation  ol<  coiiftdtenee'  SKista,  as 
between  a  ;man  and'  woman  engaiged  to  be  mai^ 
ried,  it'  is  iueamhielnt  upon/Qi^  .donee  causa 
mortis  .to  shew  that  the  gift  was  i;M>t,,obtaiived 
l^y  fraud  or  undue  influence. 
,    (See  note  at  end,  of  this  case.]      ,      . , 

Lafihea  —  gottliw  Aside  Gift. 

VVhere  plaintiffs^  in  a  suit,  io  set  aside  1^ 
gift  causa  mortis,  knew  as  much  al^put  the 
facts  12  leaf's  before  as  when  suit  waa  coin* 
menced,  their  aequtescence  in  the  gift  for  that 
timie  ifvas  laches.      ■     ./•  .••) 

€Alf^  ^'  F»Md  ttttd^'Vtt^d'te^  I«fl«ioa(ee.     • 

:  EvideiMe  held  to  sUow  that  a  gift* causa 
mortis  -(wIm  nctli  induced  by:  fraiul.  dr-  nadue 
inlluenee  oi  the  donee.      .......    ,  , 

-.Appeal  from.  Cifcuit  Cou^rtTr  J^uitnom9,li; 
county:    McGxi*JT,  Judge*      ,    .   .     ..         .  .,[ 

..  Action  to  set.  a8i4e  gift}  ca,u4a  .uvi^rtis,  for, 
accounting,  ,et&.  lk:Unnif  ^abei^,  et  al.,  pl/^|n- 
t^ffs,  and  C.  C.  Caiplea,  defendani^.  Judgpjieat 
for  plaiptiffs,)  ;Defen4^nt  appeals,.,  l^he.fapis. 
are  atate4>ii^,  the  opinion.    Jlf^VEBSED.     ... 

,  J^hn:  Tm  AfoiTeeap^  Cake  d  Coke,,  for  i^p;, 
pellant.  ■    .•  '  • 

uMvmoheiL^ltangley  and'A'ifif  4  £f<MPia»  for 
nespondents.  . 


'■Ill  ' 


•  .1 ' 


•  [2:13]:  RAitSET,  J.*<tOii  July,  Z,  1^2,- the: 
plaintiffs  begun -this  'suit  to<'aet-  aaade  a  gil^ 
catesMP : metiia  made.  by.  Liveme*  K.  Bafaer^  to/ 
the  dofi^ndimt)-  iit  Mavch,   1900^  and  for.  an. 

aeoountsng^ete.  <  '  >  

The  cottpfarintis  tehgtby;  and,  aa  no'qucB'i 
tioiis  arise  as  to  its  rafficiienoV,  ;it  ia.vnnieiiss 
sary  to'ifet  itforth  in-tliia  opinienti  '  >•  • 
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H.  Baber  and  the  plaintiff  Josephine.  J^^er' 
MacLeod,  amd  husband  of  the.  pj&intiff  Miimie 
Babfrr,  died  testate  in'  Washington'  Oonnty  on 
Ati^udt'l,  1898,  teayitig  ft^  [214]  e6taite  of 
the  value  of  $33,(^00.  Said  Livefne  H;  arid 
Josephine  were  his  soie  heirs,  and  Minnie 
Btibet,  h^s  VidbiT  At*  1:»fe^^nle'  of' His'  deatS 
Josephine  was  12  yea^s  old  and'Liverhe  was 
a^out  22,  The  decedent  ^p  his  will  jippointei 
thf^  defendant  «;K:ecutQr  jthereol,  ,and  ,  ti'ustee^ 
The  will  was  admitt<ed  ta  probate  by  tb«i 
County  Cpjvr.t  Kfi  ,\V,^L^ng^  <^u^tj'v  frprf 
ktters  testamentary  Ni'ere.duly  issued  t^  l^e 
defendant.  By  the  terms  4)f  said  will  the 
defendant^  ■  ftt  exeoutor,  ttias  dinectM  to'^aiy 
to  Liverne'A  legacy  df  $5,000  upon  th^  death 
of  the  testator,  or  as  soon  thereafter  mfi*  M 
could  leollect  thfe  same  out  of  the  assets  of  the 
edtate/ and  she  was  given  also  otie  third  6f 
the  residue  of  .the  estate  when  she  should 
feadh^'tte  age  of  23  feats'.' '"  We  defendant 
paid  said  sums  to  Livej-ne  in  accordance  with 
the  terms  of  the  will|.  ai;^  took  her  receipts 
tl^ir^efor. .  T^e  lapt  .tf  aynx^nj^  ^  ^mo^uteid  to 
$6,203.25  in,  #joi*^j;,,.Xk>tqf8,;!!ntoritgiigw,  .«rn<i 
land,  Afid  waa  made  in  November,  1899.  The 
delendant  hreaigned'  the  tntiteeahip  of*  raid 
estate,  created  by  said  will,  before  this  iuit 
was  6ommetfced.  A  few  we^  after  the  deatk 
of  Granville  H.  BaVer,  th6  d^fe^darit  and 
Liverne  becaiUe  cfngaged '  to  be  married,  alid 
this  engagement '  cont  in ded  iantll  thS*  death "  of 
Liverne.  She  died  on  March  22,  1900,  intes- 
tate. Prior  to  the  death  of  her  lather,  the 
defendant , "went  :Y^ith"  her,  but*  there  waa.^Q 
engagement    until    shortly    after    his    deaths 

Thi9.,9agagiiw«nt,.Yja^JcqAv^|i  <o  th%  pJa^^^ 
prior  to  ttie- death  of  Liverne.  Liverne  went 
to  Stanford.  tUniyereftty  in  IXeceoiber,  l%9% 
(after  her  father's  death;  and  'iifter  the  en- 
gagement  to  the  defendant),  and  remained 
thrt-e  ks  k  student  until  lh6  clo^'of  the  Col- 
lege year  in  May,  1899,  lAkd^theri  felle  w6nt  to 
Pacific  Grove  for  awhile.  She  returned  home 
in  thfe  iBiiWmef  6f  lfd99,  and  rtdd^d  kt  hdme 
with'hei*  'mbthef,'*dt  Poi'e^^  GrdVe,  until"  her 
ttW}  death  on  Bfefdh  22f,  1900.  She"  died  bf 
conirumJ)tion,  but  shfe'was  Wdt  knowu  id  he 
dangerously  ill  uittil  a  dhort  time  before  her 
death.  She  was  not  a  robust  person,  but  no 
ott*  khew  fhit  «he  hkd  *6nduttip(iori'  iintfla 
short  time  before  her  decease. 

■The  ectmplai&t  Alleges;  {ii  0iA)staiiee^>  that 
the  defendant,  at  the  time  of  the  death; of 
Liverne,  had  possession  of  about  $8,000  in 
notes.  bfeldngingTtfv. her,' and  falsely  and.  fcfaud- 
iitently  represented  to  tiie  plainidAB  that  Lie 
verne  had  glMen  him  said  n<»te%  and  it  alteges, 
also,  as  'a  separlLte  •  cause  of  suit,  that  the 
defendant  induced  Liverne,  by  fraud  and  un< 
due  •  inftueace, .  to  give*  hi lA  «a id  a^tes*  •  •  These 
mattsni  were  put  inidfirue  by.  the  asswer.  The 
defendant  amerta  that  Liiretne.  told  him  sev- 


eral times  befof  e  her  death,  ih&i  she  was  likely 
to  die  soon,  and  aaked  hin^  to  have  eomeone 
pi:epare  .for.  her  a  wlll>  giving  all  of  her  prup- 
erty  to,  him,  and  aa^;ing  that  she  wanted  to 
givQ.  &\\  of  her  prop^t^  to  him.  He  t««ti£ed 
that  hp'  tol,d  hHT  tha1;^e  was  not  going  to 
die,  and  urged;  her  .n^ot;  to.tlunk  ol  audi  & 
tiling.  H^  testill^  ,^^&t  he  was  in  her  room 
^t  her  mother's  house  abou^  t3^0.  weeks  before 
her  deathi  and  that,  she  thea  asked  biia 
whether,  he  had  had  her  wUl  prepared  a&  ek 
had  reque^tedy  audi,  tiiat  he  told  her  he  had 
notji  and  that  ^e  remonstrated  against  her 
saying,, that  she  was  ^ng  to  die.  He  6Ay% 
that  she,  then  asked  if  she  could .  difpose  oi 
her  property  without  ipiaking  a  will,  aad  be 
tpld  he^  si^e  could  transfer  tlxe  real  esuie 
by  making  a,  deed,;apd  that.^be  could  transfer 
the  Dot^.and  piprtgages  by  indorsing  them. 
He  f^^tifies  that, she  then  said,  "'Can  I  inlorhe 
the  nptes.  qyer,,  a|id,  if  ^,  would  that  be 
legal?"  and  that  he  told  her  it  would  b« 
legal,  and  that  a)t^  then  went  and  got  h» 
notes  aud  indorsed  .them.  He  testified  that 
she  wrote  her  nam^  QU  the  backs  of  the  nute», 
and  then  gave  and  [2t6]  delivered  them  to 
him.  ^e  say^  that  she  had  the  aotes  in  h«f 
room,  an^  gpt  then;!  an.d  indorsed  them  bj 
writing  her,  name  oo^  the  backs  of  each  of 
^hfiiDp  in  his  presencei  find  delivered  them  to 
him.  He  aayii  that  ^he  was  reclining  on  the 
couch  when  she, indorsed  the  notes  and  gave 
them ,  io  him,  and  (hat  ahe  placed  the  notci 
on  a  book  )vhen  she  indorsed  them.  Shorth 
after  the  death  61  Livenie,  the  defendant  UU 
Mr9,  Mjiniiie,  ^aber ,  tha^  Liverne  had  giva 
himthos^  Upt^,  1^4  ^^  t^^d  others  of  it,  and, 
a  little.laj^i:,.  he, showed  to  Minnie  Baber  all 
of  the  note9.  that  .Liverne  had  given  him  and 
her  signature  on  the  back  ql.each  note.  Th« 
defendant  .^e^ti^d  ,tha.t  when  Liverne  gave 
him  tiie  notes,  he  put  them  in  his  pocket,  a&d 
took  them  away.  The  evidence  of  the  defend- 
ant shows,  if  it  is  true,  a  gift  of  causa  mortU. 
The  defendant  testified  that  Liverne  told  him 
that  she  wanted  him  to  have  the  propertj, 
and  that  she  did  not  want  her  mother  to 
have  it.  The.JlAfe»ttii«ft3l|2ai2hat  when  he 
told  Mrs.  Baber  that  Liverne  had  given  him 
the  notes,  she  protested  a  little  against  it» 
and  asked  him  to  ilidwItb^A  to  her,  which  be 
did.  Mrs.  Baber  says  that  defendant  told  her 
thij^  I/iverp^.  had  given,  l^inoi  the  aote%  ^ 
that,  when  he  showed  her  the  notes  and  the 
indorsQuientfi  pu  tjiein,  ahe  .remarked  that  the 
writing  did  not  look  like  Liverne's. 

About  two  weeks  after  Liverne's  death,  the 
pWiillffat.aigfk^da  petitlo«,t«8kkv  ae  C«ti^ 
Court  of  Washington  County,  to  appoint  the 
dtflfttidirtJt  'ttdiniMatrrftor't<ir'Liverne'<»  «tat^ 
and  in  this  petition,  ^i^ed  t>^  the  plaintiffs, 
is  the  following  statement: . 

'TTour  petitioner 3  desire  to' show  untoy<^nr 
honor  thai,  the  .eataif9  o(  the, above  deceased 
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originally  ooiisiBted' of  more  pergonal  projii^rty 
than  the  amouBt  above  staled,  but  that  said 
pereonal  property  wae  given  to  G.  G.  Caplea 
by  the  deeeaded  aiconeiderable  time. [21 7 J  be<* 
fore  her  r  death  •>  and  .your  petitioneire  wish  to 
state  thai  the  gift  as  above  otated '  te  in  ae^ 
cordance  wit|i  4he  wiBfar  oi  youir  petitioners, 
and  entirely  satisfaotory  to*  tiicni  in  every 
respect.^     i    ■..•■.'    ■•  •.,■... 

This  p€^tion>  seema.to  have  been  'written  by 
the  defendant's  brother. 

In '  her  evidence  { page  .  6Q>,'  Mrs.  Mittnie 
Baber  says  ihat^ .  if  hsr  dauj^tes  <gave  the. 
notes  to  the  defendant^  she  wanted  hpUL  'itit 
have  them,- and  that  She  liad  no  disposition 
to  break  what  her  daughter  had  dMw.  •  The 
plaihtiAs  testiAed  that  Livettne-  never  told 
them  that  she  had  giren  any  ^property  td  the 
defendant*,  nor  did  she  say  aaything  to<  either 
of  them  about  d&sposing.of  hct  property^  and 
the  defendant  did  not  tell  either  el  them,  until 
after  livelrne^  death,  thattshe  hi^d -given  hoas 
any  properly.  No  person  was  preset  <whcn^ 
the  gift  was  made-  bui  Liveme  and  t&e'  de- 
fendant. ■ 

Shortly  after  Liveliness  death,  Mvs.  Baber 
employed  &' B.  Huston,  fisq.,  to  investigate 
the  gift  af<  the  notes  lie  the  defendant,  with 
the  intention  ol' instittiting  legal -pr^oeedin^^ 
to  recover  the  notes  fvoai  him  if  grouiids 
thevefoor  -  should  be  JBund;  And  Mr*  Htutoh 
made  the  i»camimaiiaB.  .  The  plaintiffs  pea* 
daeed  hnn  hs  a  witaessy  and  examined  him 
in  reIsitio]i<>tO'thvt  nwtter.  Mh  Huston  teU 
thia  eoBamaiatwn:  was  made  ivithla  a  feiw 
memthsiaifter  tfae>  death  of  Liveme)  and  htnoe 
it  must  have  been. in  li0O. 

Mrs.  Baber  furnished  Mr.  Huston  with  gen* 
nine  aignatuvestaf  Liveme's  for  eomparison 
with  the  indorsements  on  the  notes,  and-  Mrl 
Huston  called  on  the  defendant  and  inlormed 
him  what  he- waa  doing.  The  defendant  da« 
livered'the  notea  in  question  to  Mr.  Huston 
for  examination;  and  he  permitted  Mr.  Hus- 
ton to  retain  the  notes  for  quite  awhile.  Mr. 
Huston  say^ '  that  he  went  dver  the  matter 
carefully,  and  compared  [218}  the  signatureil 
of  Liveme's  whieh  her  mother  had  -fumifihed 
him  with  her  name  on  the'  notes,  and  fa^'  says 
that  the  Indorsements  on  the  notes  seemed  to 
him  to  be  gemiine  -aad  all  right,  and  he  so 
informed  Mm  Baber.  He  asked  Mvs.  Baber, 
if  shiB  had  any  reason  to  doubt  the  genuine* 
ness  of  the  signatured  on-  the  indorsements^ 
and,  aoeerding^  to- his  reeolleotion,  sh6  said 
"No."  '  •  ■  ♦  '  •   ••"-  .•       . 

The  defendant  settled  the  estate  of  Liverns 
and  turned  over  to  the  plaintiffs, i  as  ■  hef 
heirs,  the  real  estate,  appraised  in  1900,  :at 
$2,700,  and 'there  are  receipts  in  evidence 
showing  that,  en  -January '26, •  1902,  Minnie 
Baber  received  of  the  defendant,  as  adminie- 
trator  of  the  estate  of  > Liveme  H^-  Batier, 
deceased,  in  full  of  her  interelit  in  the  per- 


sonal property  of  said  estj9.te,  .if\\^  sum.  o| 
$1)028.31,  and  another  receipt  of  the  same 
date^  showing  that  she,  %^  guardian  of  Jose- 
phine. Baber^  received  from  the  defendant  the 
further  sum  of  $1,02^.31  in.fuU  of  Josephine's 
interest  in  the  personal  est&te  of  Liveroe. 
This  indicSrtesthat  the  plain  tiffs,  received  at 
least  $4»7;^62  from  the  estate,  of  Liverne. 
On  page  60  .of  ^he  ovidepce  MinijiLe  Baber,  in 
answer  to  the  question  whether  the  defendant 
told.  her.  how  much  Livejrne  ;ha^  given  him, 
answered,  "He  gave  us  $3,000  and  said  tbuo 
rest  vnas  his*"  •  We  ure  uot  cftrtifln  JHst  hpw 
ntttoh  the>  plaintiffs  reoeii^fed  of.  the.  estate  of 
Liverne,  .but  ,i;t  seems  jcerta^i  that  \)iGg  re- 
ceived at  least  |»4,75&6^^    .  •     .  •  i 

The;  plaintiffs  produeedijb.handw^r^ing  ex-. 
pert>  named  W.  VV;.  Williafas,  w^o  w,a«  not 
acquainted  with  Liverne  H.  B^ber,,  and  did 
not  know,  her  handwritwg^  Two  of-  tho  prqm- 
issiory  nG(tes;that  Liy^vipie  gave  to.  the  defend- 
$Mi  und  several  sigpajl^ures  of.. Liveme's  t^hat 
were  jhowA  to  be.  gcsiuine,  wer^  sul]^itted  to 
thia  witness  for  e^^amini^t^a  »ac|.campari^n. 
He  cdmpfrred.the  (21^1  signatures  that  were 
shown  and  admjitted  to  be|.g«Q^ine  with  her 
ngsme  tm  the  indons^ments  on  tbi9  notes.  He 
testified  that  the  name  of  "Liverne  H.  Baber" 
written, on  the  backs  of:thie  said  twp  nqtes 
was  A  ''simulated  fQrg^ry,"  a^d  not  wr^ttieu 
by. her,  and  gave  l^is  reaaou^.for  his  opinion. 

That .  is  |hU  of  th^  evidence  that  was  pro- 
dueed  to .  show  tl^at  the  /uiid  .  indorsements 
were  ^ot  g^uif^e.  .The  deff^ndajst  testified 
that  tbepe  signatures  were  genuine,  and  tixfit 
he  B$Lfff  Liverne  write  tl^eqi.,  .His  t^sUi^ony 
is  t|ie  aan^  as  tq  the  indorsemeuts  on  th^ 
other  notes,  ,  .       .      .     >  < 

•  There  was  ao  evidence  tending  t^  ahow  that 
the  gift,  of  the, said  notes  i^o  the, .defendant 
was  the  result  of  l^u,dor  any  undue  .qr.. im- 
proper, influence,  excepting  t,Ue  evidence  show- 
ing the  relaUpns  betweea^  the  defendant  and 
Liverne.  The  evide^ee  of  the.  defendant  Wiui 
positive,  that  he,  exerted  up  pers^sion  or 
other  influeixoe  to^  induce  Live^uj^  togive  Mip 
the  property.    . 

There .  was  con  sid^ralile  said  in  .tUe  evidence 
about  his  accounts  as  executor  and  tiruste^  of 
the.  eatat(9  of  Granville  Q.  Baber,  and  as  ad- 
ministrator of  t^e  estate  of  Liverpe  H.  l^aber; 
but  tl^e  accounts  wer^  approved^  and  settled 
in  the  probate  court,  and.t^ere  was.  no  evi- 
dence shpwing  tbiat  they  werie,  incorrect. 
However,  they  had  little  besiring  on  the  issues 
of  this  case. 

li  The  ilrst  point .  for ,  consideration  is 
whether  liverne  H.  Baber  gav^  these  nqj^s 
to  the  defendant,  or  wheth^  the  indorsements 
on,  thS' notes  were  genMuoe  or  fprgeriea 

2.  If  the  i^doiTsements  ou  the  notes,  .were 
forgm^  "it  would  be  probable  ;that  the  der 
fendant'a  oontf»tion  that  t^e,  notes  were,  given 
tO'Jb^im  WBB  falpe,  althoqgh.the  indorjemcjz^tii 
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of  promiddoty  notes'  is  Dot  necessary  to  the 
validity  of  a  gift  of  promissory  note,  causa 
mortis.  A  gift  causa  moriiSf  like  a  gift  inter 
vivos,  [220]  must  be  cbmpletely  executed,  and 
go  into  immediate  effect.  ' 

A  gift  dausa  mortis,  to  be  valid,  must  be 
accompanied  by  an  actual  and  cbmplete  de- 
livery of  the  property  by  the  donor  to  the 
donee.  In  tliis  respect  there  is  no  difference 
between  a  gift  c<pu^a  mortis  and  a  gift  intei^ 
vivos:  14  Am.  k  Eng;  Enc.  of  Law  (2d  ed.) 
1066. 

3.  However,  whether  the  gift  is  (««»« '»k>r- 
tii  or  infer  vii>os,  if  the  subject  of  the  gift 
is  a  promissory  note  or  other  chose  in  action/ 
the  actual  delivery  of  the  Written  evidence- 
of  the  debt  is  r^lid,  without  any  assignment 
or  indorsement  r  14  -Am.  &  Eng.  Eno.  of  Law 
(2d  ed.)  p;  1059. 

4:  The  dispo^tioii  of  personal  property  by 
gift  causa  mortis  has  b^en  i'eeoghised  and  up- 
held by  the  courts  frdm  an  early  period,  and 
is  a  fixed  ^^rinci|^le  of  jurisprudence  in  all 
civflized  countries,  and  such  gifts,  if  made  by 
competent  persons,  and  fully  executed,  are 
perfectly  valid,  in  •  the'  absence  bf  •  fraild  or 
undue  influence,'  provided  the  rights  of  cred- 
itors are  not  affe<^ted.' 

5.  Tli^  common  law  does  not  encourage 
gifts  of  this  nature,  and  they  are  sustained 
only  uponcle^r  proof  of  all -the  essential  facts 
necessary  to  constitute  sueh  a  gift:  The  riile, 
however,  is  not  carried  to'  the  extent  of  hold- 
ing that  the  presumption  of  law  is  against 
such  gifts.  Notwithstanding  the  fact  that 
gifts  of  this  nature  are  watched  with  jealousy 
on  account  of  the  opportunity  they  afford  for 
fraud,  there  is  no  presumption,  either  in  favor 
of  or  ilgainst  such  gifts,  and  the  quantity  of 
evidenc^e'  necessary  to  sustain  'them  is  no 
greater  than  that  required  in  other  civil 
causes.'  Such  gifts  may  be  supported  by  a 
fair  preponderance  of  the  evidenee:  14  Am.  & 
Eng.  Enc.  of  Law  (2d  ed.)  1067. 

[221]  if.  Mr.  Williatts,  the  handwriting  ex- 
pert,  testifies  that  he  is  positive  that  the 
name  of  Liverne  H.  Baber  on  the  backs  of 
the  two  notes  shown  him  are  forgeries.  These 
papers  and  6thei's  were  submitted  to  him  for 
his  opinion  by  one  of  the  plaintiffs'  attorneys, 
several  months  before  he  gave  hih  evidence, 
and  before  the  elnit  was  commenced.  Opinion 
evidence  in  relation  to  handwriting  is  gcner- 
allv  viewed  with  caution  bv  the  courts.    Such 

»  • 

experts  are  usually  very  ardent  supporters  of 
the  side  that  calls  them. 

Taylor,  In  Volume  1  of  his  work  on  Evi- 
dence (8  ed.y  Section  58,  speaking  of  skilled 
Wftncsaes  generally,  says: 

"Perhaps  the  testimrtny  which  least  de- 
serv-es  credit  with*  ajtiry  is  that  of  tikiUcd 
irAtnesscs.  These  gentlemen  are  usually  re* 
quired  to  speilk,  not  to  facts,  \mi  to  opinions: 
and,  when  this  Is  the  ease,  It  is  often "qnlte 


surprising  to  see  with  what  facility  and  to 
what  an  extent  their  views  cam  be  made  to 
correspond  with  the  wiehes  or  the  interests 
of  the  parties  who  call  them.  They  do  not, 
indeed,  willfully  misrepresent  wliat  they 
think;  but  their  judgments  beeonoe  bo  warped 
by  regarding  the  subject  in  one  fKiint  ol  view 
that,  even  wbcfei  oonsoisnUously  disposed,  they 
are  incapable  of  expressing  a  candid  opinion.** 

This  author  in  ^the  same  seotion,  appositely, 
but  reverently,  adds:     • 

"Being  zealous  partisans)  thar  belief  be- 
come* synonymous  with  faith  as  defined  by 
the  apostle,  and  it'  too.  of  ten  is  'but  the  anb- 
stanee  of*  things  liopcd  fsr— -the  erideace  of 
things  not  seen.'  ** 

In  the  case  «f  The  Tracy  Peerage,  10  CL  & 
F.  (Eng.)  191,  Lord  Campbell  says: 

-  "Hardly  any  weight  is  to  be  given  to  the 
evidenee  of  what  are  called  scientifie  wit- 
nesses. They  come,,  with  a  bias  on  their 
nunds,  to  sbppcn't  the  cauae-  in  which  ihej  are 
embarked." 

[2221  In  Wendl  n  Fudrst,  68  Ore«  283,  136 
Pac.  1,  this  court  held: 

-  "We  believe- .. the  riftle  stated  by  Rogers, 
supra,  is  the  corrcKit  one,  and  that  the  evi- 
dence of*  experts  in  all  eases  should  be  re- 
ceived and  weighed  with  caution." 

We  find  from-  the  erideUoe  that  Liverne  H. 
Baber'  did  give  the  ^promissory  notes  in  eoa- 
troversy  to  the  defendant;  .that  ehe  indorsed 
each  of  them  With  her  ewn  hand,  aad  delir- 
ered  them  to  the  defendant  <with  ttie  intentioii 
to  Vcat  the  title  ol  these  notes  in  him,  and 
that  'he  received  and  accepted  taaid  notes  as  a 
gift  causa  mortis.  The  gift  was  complete  ii 
every  respect. 

The  'Other*  question  for  our  determinatkMi 
is;  ^"as. the r gift  of  the  promissory  notes  hx 
Liverne  H.  Baber  to- the  defendant  the  result 
of  fraud  or  undue  iniluenoe,  exerted  upon  her 
by  the  defendant  f  It  is  admitted  that  the 
defendant  was  eKecut6r'  and  trustee  of  her 
father's  estate,  and  that,  after  the  defendant 
turned  over  to  her  her  portion  of  said  estate, 
he  assisted  heit  •  in  managing  her  estate  to 
some  extent,  and  that  he  attended  to  busiaew 
for  the  plaintiff  Minnie  Baber.  It  is  also 
admitted  that  he  was  engaged  to  ^arry  Li- 
verne, and  that  he  eaUed  upon  her  often. 
Apart  from  these  facts,  there  is  no  evidcscc 
before  the  court  tending  to  prove  that  iht 
plaintiffs'  contention  that  said  gift  was  ob- 
tained by  fraud  or  undue  influence.  The 
plaintiffs  testified  to  nothing  tending  to  show 
undue  influence.  No  witness  gave  evidence 
tending  to  prove  fraud.  .  The  defendant  swears 
fully  and  positively  that  he  was  not  guHty  of 
any  fraud  or  of  any  undue  influence,  and 
that  he  did  nothing  to  iuduee  her  to  nalcc 
said  gift. 

Liverne  was  about'  24  years  of  age  whea 
she   died,   and   she   had  had  advantaires  of 
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educatioik  It  i&  not  claimed  that'bhe  ^us  a 
poraoB  of  weak  mind;  or  that  (223]  she  was 
not  a  person  of  at  least  average  intclligenee 
and  abUity; 

7.  A  relation  of  confidenoe  exists  between  a 
man  and.  a  woman  that  are  engaged  to  be 
married. 

Bigelow,  in  his  work  on  iFraud  (1  ed.) 
page  271,  says: 

"Undue  influence  may  be  exercised  imder 
the  intimate  relation  created  by.  an  engage- 
ment to  marry.  Thus  if  a  woman  gives  a  man 
land  upon  a  promise  of  marriage,  and  he  then 
refuaed  to  marry  her  and  continues  to  hold 
the  land,  this  is  a  fraud  for  which  the  law 
^11  give  the  woman  proper  relief.  So,  on  the 
other  handy  if  a  man-  ^ould^  after  such  so- 
licitation awi  hesitancy;  convey  landy  without 
adequate  pecuniary  consideration  to  a  woman 
who  had  promised  to  marry  him,  and  who 
had  thereby  gained  great  influence  over  him, 
her  refusal  to  marry  hin^  would  afford  him 
ground  for  rescinding  the  conveyance." 

In  the  case  of  Rockafellow  v.  Xewcomb,  57 
UK  104,  the  facts  were  that  the  plaintiff  and 
the  defendant  were  engaged  to  be-  married, 
and  the  plaintiff,  at  the  persistent  solicita- 
tions of  the  defendant,,  conveyed  to'her>  cer- 
tain lands  in  Chicago,  and  the  defendant,  at 
the  same  time,  oonveyed  to  him  lands  in*  Iowa. 
The  woman  relilsedto  marry  •  the -man,  and 
he  brought  suit  tp. rescind  the  coaveyancc  on 
the  ground  of  frauds  FassiDg  on*  the  >  case, 
the  court  says^  mi^MUa:  •. 

*'The  relation  of 'the  parties  [mho  are  en- 
gaged to  be  mamried]  was  of  the.  most  eonfi- 
dential  character.  .  >  .  She  Utit  defend- 
ant!, had  aa* undue  influence  orer  him;  and 
took  advantage  of  the  •telation  bet^vcen  thmii. 
That  this  influence  existed,  and  was*  exercised 
to  the  great  benefit  of  opC)  and  to  the- great 
diaadvatntage  of  the  other,  there  caa.  be  no 
doubt;  Therf}  eonld  be  no* '  relation  between 
persons  where  a^greater  inftnenoe  could '  be 
exerted  aad  an  "undue  •  purpose  more  eaaily 
achieved.  *  The  situation^  of  the  paities;  the 
•eloe«  intimacy 7  the  f  loving  correspondence; 
the  threat  to  (224]  annul  tiie  marriage  •  con- 
tract; the  grea<i  dnffereuceiB^the  vahie  otihe 
two  •  pieces-  of  property-HiIl  rait^' the  ph;- 
fiun^ptton^  oi  undue  inflnente,  "9he'  worked 
lipon  his  passions,,  exdited  his  frars,.  and 
alarmed' him  by  the 'dread  of  separation*. .  The 
relief  to  be  granted  in -such  cases  stand*  upon 
a  general  principle,  which  appAies  to  iM^ihe 
variety  of  relations  in  whiGih-<ddminibn<may 
be  iexerciqed  by  one- over  another."' ■  • 

In  cases  like  this»  wh^re  a  oonfldential  re- 
lation exists,  and  thelce  ia  great  opportuMity 
for.  fraud,-  it  is  iacumbent  on  the  don^  to 
show  that  the  gift  was  noit  ebtained  by  fraud 
or  undue  influcUce:  Qiitnore  t.  Burch,  7  Ove. 
374,.^  Am..  Rep.  710 r  Baldotk  v,  Johnson, 
14  Ore.  542,  13  Pac.  434;  Wade  v.  Pubdlcir, 


54  Vt.  45;  Gilmore  v.  Lee,  237  111.  402,  86 
N.  E.  568,  127  Am.  St.- Rep.  330;  Caspari 
V.  New  Jerusalem  First  German  Church,  12 
Mo.  App.  >2d3;  Jenkias  v.  Jenkins,  66. Ore. 
12,  132  Pac.  542;  1  8tory,  Eq.  Jur.  (13  ed.) 
§  312;  I'age  v.  Home,  11  Beav.  (EtogO  S3&; 
Huguenin  t.  Baseley,  L.  G.  in  Equity,  aote 
pp.  110»  120. 

In  Page  v.  Home,  11  Beav.  (£ng.)  235,  the 
master,  of  the  rolls,  says: 

"It  is  true  that  no  influence  is  proved  to 
have  been  used;  but  no  one  can  say  what 
may  be  the  extent  of  the  influence  Of  a  man 
ever  a  woman  whose  ooasent  to  marriage  he 
has  obtained.  Here,  the  husband  having 
'mortgaged  the  property,  we  axe' told  by  the 
report  of  the  master  that  no  undue  influeucd 
was  used.  The  court,  however,  wi^l  look  with 
great  vigilance  at  the  oiroumatanees  and  situ- 
ation of  the  parties  in  such  cases  as  the  pres- 
ent, and  will  not. only,  consider  .tlie  influence 
which  the  inteaded  husband^  either -by  sooth- 
ing or  violence,  may  have  used,-  biU  require 
gatiefaetary  evidence  that,  it  hoe.  not  deen 
need" 

Jn  the  .note  of  Huguenin  Vr  Baseley,  i*.  C. 
in  Equity, 'Uoto page  119,  it  is  said; 

•^*The  influenoe  of  a  man  oveK  a  woman  to 
whom  he  is>  engaged  to  be i married  ie  pre- 
sumed to  be  ao  gi»at'[225J  that  th^  court 
will  look  with  great  vigilance  at  the  circum- 
stances and  situation. of  the:partiest< and- will 
.consider,  not  only  the  influence  which  the 
.intended  husbaad,  either  by  sootJiiitig. cyr  ^- 
•  lenee,  way  Siave  ua^,  i  hut  require  satiiif ac- 
iory  evidence  thi|t'it.haa  ;not.beea  used."    ^ 
.     In  tGilmore.  V.  Burch,  7  Ore.  .374,  M  Am. 
Rep.  710,  theoourt  aays:     ' 
;    '^Thelawasenutabe.weU  settled  that  When 
-one:  acoeptsa  oonfiditnUal  or  fiduciary  reU- 
•tion^-to  another,  ..<  v    ...  .-where- the /donee  or 
'grantee  as  supposed  ta<  eKereis^.  an  unusual 
and  ^commanding,  influence  .ov«it :  th«  grantoi', 
the  courts  will  set  aside  the  conveyance,'  Uii- 
less  the  grantee  can.  show  that  the.transaotioi) 
was  &Uji,  andi  without  fraud,  ctr  ..unduic   in- 
'fluoioe/'-  ,.:•..■.■■.•       '    . . 

.      The  rule  is  -well  settled  iathis  oState.and 
elsewhere -that  where  a.  tionfidential  •  relation 
.  is  shotva  •  to  have  existed'  between  a^  donor  and 
ia  danee,  and  a  gift 'was>  made  by -the  former 
'  to  the  latter  during  the  ic&istetto^  of  thiareia- 
^tion,  eourts  Of  equity  'wilLsn^ul  the.. gift, 
unless- the  donee  sfaowet  that  the  gift  wasi  made 
.  without  fraud  br  ikndue  influeikocw. .  This  prin- 
ciple applies  4»  a  gilt  eania-  mortia.made  *by 
'  a.  young  woman  to  a  young  man  ,to  whom  she 
'Was  engaged. toibe  married*   . 

It  appears  tiiat  the  plaintiffs  w«re  inlorm^ 

by.  the  defendant,  in  March,  lOOOj  a  iew  day 8 

after  the. death  of  Liveme,  as  stated  eupzia, 

'  tiiat  she  hi^d.  given  the' promissory  notes  in 

■  dispiita.' to  him^  and'. that  he  exhibited  the 

notes  to- Minnie  Baber,'«hertly- after  he  in- 
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formed  her  of  the  gift.  Soon  after  th&t,  the 
•  latter  canned  an-  attorney  to  investigate  the 
gift  with  a  view  of  recovering  the  notes,  if 
podsihle.  This  attorney,  as  stated  snpra,  ob- 
tained from  the  defendant  the  notes  in  ques- 
tion, and  compared  the  indorsements  on  the 
notes  with  the  liandwri.ting  of  Liveme,  and 
informed  Mrs.  Baber  that  he  believed  the  in- 
iNlorsements  to  be  genuine,  [226]  and  he  asked 
her  at  that  time  whether  she  had  anv  reason 

ft' 

to  doubt  the  genninenose  of  the  indorsements 
on  the  notesy  and  she  answered  in  the  nega- 
tive. Mr.  Huston  made  this  investigation  in 
1900,  abont  12  years  before  this  suit  was 
begim.  Minnie  Baber  knew  the  facts  concern- 
ing said  gift  then  as  fully  as  she  knew  them 
■in  1012,  when  she  instituted  this  ^it«  The 
evidenee  given*  by  her  and  Josephine  shows 
that  they  knew  as  much  about  the  cat^e  in 
1900  as  they  did  when  they  testiAed.  They 
had  the  opinion  of  the  handwriting  expert  to 
the  effect  tliat  he  believed  the  indorsements 
to  be  forgeries,  but  that  opinimi  w^as-  of  no 
vahie  to  them.  They  acquiesced  in  this  gift 
for  the  period  of  more  than  12  years  after 
they  knew  as  nwch  about  it  as  they  did  when 
they  comih^Eiced  this  suit,  and  this  acquies- 
cence is  lmche$,'  It  is  one  of  the  priocipal 
maxims  of  equity  j«ilritpnu|ence  that  equSty 
aid9  the  vigilant  anitf  not  those  who  slumber 
on  their  rights. 

16  Cyo.  page  152,  says: 

"Ko  arbitrary  rule  idxi^ts  for  determining 
when 'a:  demand  ^omes  stable  or  what  delay 
will  be  excused,  and  the  quesdon  of  laehee 
is  to  bo>dM;ided  upon  the  •  particular  circum- 
stances of  each '  case.  No  greater  certainty 
of  treatment  is  therefore  praotixuiJ[)le  tlian  to 
indicate  th«  elements  '  generally  considered. 
While  some  delay  in  the  assertion  pf  a>  right 
is  always  an  essential  element  nf  laches^,  un- 
reasonablo  delay  aloB«,  independently  of  tnj 
statuta  of)  limitations' will  often  <^rate  as 
a'bar  to/reUef.    .    ,  ' ."       .      :    .     .•. 

The  same  Volume,  on  paige  158,  says; 

"The  border  land  between  laobes  proper  and 
mere  stalcness  of  demand  is  found' in 'those 
cases  ^here  mere  lApae  of  time  is  added  to 
am  element  of-  assent  to  x/r  aoquiesoence  in 
the  adverse  elaim.  Starting  with  the  doctrine 
that  on«  who  has  aiRrmatiTely,  by  words  or 
eonduet,  indicated  his  assent  to  the -claims  of 
another  is  guilty  of  laches,  if  he  thereafter, 
for  a  long  time,  [227}  makes  no  assertion  -of 
his.  own  conflicting  elaim^  the  courts  apply 
the 'Same  rule  where  there  has  been  acquies- 
cence alon*,  aad  poresiime  assent  from  lapse 
of  time,  and  failure  to  assert:  their  right. 
Particularly  is  this  so  where  tiie  plaintiff  at- 
tempts to>  assert  a»  interest  in  land  after-  long 
acquiescence  in  defendant's  possession  under 
claim  of  riglit,>or>when  he  attempts  to  enforce 
a  covenant  or- a  condition  after  considerable 
■SK^quiesoence  in  continuing  breaehea'' 


In   Sullivan   v.   Portland,   ete.   R.   Co.  H 
U.  S.  807,  24  U.  S.   (L.  ed.)   324,  the  court 
•savs:  '  • 

''To  let  in  the  defense  that  the  claim  ta  stak^ 
and  that  the  bill  cannot  therefore  be  sup- 
ported, it  is  not  necessary  tliat  a  foundation 
be  laid  by  any  averment  in  the  answer  of  the 
defendants.  If  the  case^  as  it  appears  at  the 
hearing,  is  liable  to  the  objectioa  by  reason 
of  the  laches  of  the  complainant,  the  court 
will,  tipon  that  ground,  be- passive  and  refmae 
relief.  Every  case  is  governed  -ohiefly  by  its 
own  circumstances ;  sometimes  ^^  analog  of 
the  statute  of  limitations  is  applied;  aorae- 
times  a  longer,  period  than  that  preaeribed 
by  statute  is  required;  in  aome  canes  a  shorter 
period  is  sufficitot;  sometimes  the  rule  is  ap- 
plied when  there. ia  no  statutable  box.  It  is 
competent  for  the  court  to  apply  the  inherent 
plnnciplea  of  its  own  system  ci  juri^rudenoe, 
and  decide  accordingly." 
.  In  Smith  XT.  CHaj^  Ambl.  ^E^g.)  647,  Lord 
Camden  says :    . 

''Nothing  can  demand  the  assistance  of  the 
court   (of  chancery)   b%tt  .oom^cience  amd  res- 
,  8onaJ>U  diUgemce.    LcahcB  emd  neglect  arc  dU- 
coumtewmoed  here,** . 

In  Hay  word  v.  Eliot  Nat.  Bank»  M  U.  8. 
617,  24  U.  S.   (L.  ed.).  S65,  the  court  says: 

"Courts  of  equity  often  treat  a  lapse  of 
.time,  less  than  prescribed  by  the  statute  iA 
limitations,  as  '  a  presumptive  bar»  on  the 
ground  'of  diseouraging'atale  claimn,  or  gross 
laches,  or  unexplained  meqmieBoenee  in  the  as- 
sertion of  an  odTerae  right.' " 

[23]  In  Sedlak-  t.  SddUkk,  14  Ore.  541,  13 
Pac.  452,  the  eourt  says: 

"The  geneval  rule,  without  doubt,  is  that  no 
lapee  i>f  time  or  delay  in  bringing  the  suit 
will  he. a  bar  to  the  remedy  in  equity,  pro- 
viding the /in  jnred.  party,  during  the  interval, 
was  ignorant  of  the  fraud.  But  the  iynoranoe 
of  such  party  must  not  have  been  neghgent; 
lor  if,  by  reaiionable  diligenoe,  the  fraud  could 
have  been<  discovered,  er.eugfat  te  have  bees 
known,  •  he  will.  be<  deeriied  guilty •  of  laches,  or 
of  acquiescence,  ond.^uity  wiUrefuoe  to  in- 
ter fere.  .In  many. eases  tiuorts  of  equity  act 
•updn  the  analogy  of  the  aiUktute  of  limitations. 
But  independent  .of  this»  it.^s  a  favorite  doc- 
trine of.oquity  to  allow  a  delense  t#  be  based 
«tt  a  mere  lapse  of  .time,  and  storleneas  of  the 
clainv  dettominated  laches;  when,  the  ddav 
has  been,  passive  and  a«lu5esced  in  for  a  great 
length  of  tiine.". 

If  the  plaintiffs  had  a- right- of  suit,  thej 
should  hai^e.ii^statuted. "the- suit  a  long  tune 
befbre  tbc^.-  did.  'B^<  delaying  to  comHence 
their  suit  for  about  12  years,  they  vary  likely 
made  it  mdre  diffinult  than  it  btherwiae  wonld 
hav^  bcten  for  the  defendant  to  obtain  evidence 
for  his  defimse.  After  tlie  lapse  of  a  doien 
•years^  faots-are  moret  or  less  foi^tten,  and 
proof. t^ecomea  difficultw 
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We  think  that  the  prlaiiitiffs  have  been 
^ilty  of  laches  sufficient  to  'bar  tMit'  right 
of  suit. 

The  notes  in  qu^tion  tr^re  the  absolute 
property-  of  the  donor,  Llv^me  H.  Baber,  aAd 
she  had  a  legal  ri^ht  to  dispose  of  thenh  in 
any  manner  that  slie  desirted'.  llieire  may  be 
a  difference  of  opinion  its'  to  -wtiether  shb 
acted  wisely'  in  giving  themtb  the  man  to 
whom  she  was  engaged  to  be  married.  But 
she  was  tlie  person  to  decide  that  '<}nestion, 
and  We  have  no  Authority  to  paiis  tm  the  wis- 
dom of  her  act,  or  toknnul  what'^kh^  d^d,  ff 
she  was  not  imposed  upon  by  fraud  or  undue 
inftuence.  Persons  have  the  'Hght  to 'give 
[229]  away  all  of  thfefr  pi^opetty  to  whonrf- 
soover  they  wish,  and,  if 'they  do's6,  anfd'tHe 
gift  is  not  induced  by  fratd'  ot  lindn^  in- 
fluence, no  one  can  legaily*  impeach'  it  btit 
the  creditors  of  the  donor.  Gihs  are  void'  as 
to  creditors,  as' donors  are'  required  tb'b^' jnat 
before  they  are  generous,  'tivernf?  gaVe  tlie 
defendant  ^boi^t  tl  pei*  ceTrt  of  her  })rot)erty 
and  left  the  residue  ior  the  plaiirtifTaf.    ' 

If  the  defendant's  evidence  is  tini^,  he  wto 
not  guilty  of  t^nf  fratid  or  tindue'  influence, 
and  the  property  in  qdestion  wan  given  to 
"him  by  liverne  as  "her  free  act,  -wfthdut  per- 
suasion or  any  Influence  froin  him.  His  eifi- 
dence  is  the  bnly  testimony  on  ther  imbject, 
and  he  is  not  iinpeacbed  of  discredits  to  any 
extent.  HJs  Interest,  bowevei*,  in  the  resuft 
of  the  suit  ha<  to  be  considered  in  weighing 
his  evidence.  '  'We  cannot  hnoio  what  the 
truth  is  in  relation  to  thi$  gift,  When  the 
facts'  are  in  dispute,  courtb  kre  constrained 
to  act  on  probabJUti^,  tifi  Indicated  by  the 
evidence  before  them.' 

We  find  that  tbe  promissoi^  notes  ill  ques- 
tion were  giv^n  to  the  defendant  by  Livenie 
H.  Baber  as  her  free  act^  and  tTiat  ^aid'gift 
was  not  induced  by  any  fraud  or  undue  {in- 
fluence on  the  part  of  the'  defendant,  and  tTifiit 
the  decree  of  the  court  below  is  erroiiebtld, 
and  shou^ld  be  reversed. 

The  decree  "of  the  court  bijow  Is  reversed, 
and  this  suit  is  dismissed;  'btit  iieitHer  paVty 
shall  be  allowed  costs  or  disbiil'semetits,  ej£her 
iji  this  court  or  in  th.e  court  below. 

Reversed  and  Suit  Dismissed. 

M«Bri4€U  C.  J.  ap4  Hoore  and  Burnett,  'tfj*., 

"■II'      •      • '   ,      ,    , •   . , ,  1 
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B^heHf  ing  denl,^  Juue  3Q,  1914,    '    ' 
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PreausDption  of  ITndno  Inflnonee  Al'li- 
ime  from  ReUtloi^  of  Kan  and  lkr<^m- 
an  Encacod  to  Bo  Marrlod, 

The  relation  of  a  man  and  a  w'oraan  who 
are  .engaged  to  be  married,  is  a  confidential 
one,  and  the  courts  will  scrutinize  closely  any 
business  dealing  between  them  which  operates 


t6  the  disadvantage  o(  the  woman^  presuming 
that  she  acts  therein  ^kider  the  inflaeneep  of 
the  man  atnd  in  relianeiB  on  his  g»od  faith. 
Phge  V.  Home,  11  Beav.-  <*»!?.>  ^27?  Lovesy 
v.  Smith,  15  Ch.  D-.  (Engv)  656;  In  re  Kline, 
64  P«.  9t.  122;  MliiB  V.  Bllia,  1  T«liii.  €h. 
•App.  198.'  See  also  Lafid^s  r.  Landes,  268 
in.  11,  108  K.  £.  601.  And  se«  the  reported 
case.  'The  rule  is  well' estabHahed  "that  after 
a  marriage  engagement  is  entered  into,  the 
relationship  between  the  parties  is  a  confi- 
dential or  fiduciary  one,'  and  the  woman  is 
supposed  to  confide  in  the  man  to  whom  she 
is  betrothed  to  ^^\  ^w^^h  her  fairly  and 
justly."  Martin  v!  Coliison,  266  111.  172,  107 
N.  E.  257.  'There  is  perhaps  no  relation  of 
life  in  which  fqiorpm^kb^^if»fl^  confidence  is 
reposed  than  in  that  existing  between  parties 
wh^.  are  betrothed  to  each  other. .  Kspecially 
does  the  womain  placie  the  most  implicit  trust 
in  the  truth  and  aflfection  of  him  in  whose 
Iceeping  she  i^'ifbotitHo  deposit  th^  l^&ppiness 
of  her  future  life.  From  him  she  has  no 
•^i^fet9;  9ht  beljeyeahei  J»a8.npn^.fro;D  .her^" 

Kiii»«  T,  ]^i^^  §x  Fa*  at  wOi  aft.  Aw.  x>ec. 

206.  "The  relationship  of  parties 'Who*  .are 
about  to  enter  Snto"  thomairried  atete^  is^one 
of  mhtual  eonfld^co,'  and  ■  far  diffoi^nt '  iron 
that  bf  those  who  ate  deitling  with'erich  other 
kt  arms  length.*'  '  Pierce'  v.  Werce,  71  N.  Y. 
154,  27  Am.  Bep.  22,  tn  Cilmore  r.  ^urch, 
7  Ore.  374,  33  Am,  Hep.  7),0,  it.  was- said 
obiter :  '']t  i»  laid  dawn  a^  a*  rule  that  the 
influenoe  :of/  a  maa  .over  a  woman*  to  whom  he 
la  engaged  to-be  mapriod  i»  presumed  to-  be 
so  great  that  ih4  court  will  look  with  great 
vigilance  at  the  drcAmi^tatiees  and  sitaiition 
Olttlier»piPttM;  and  ili»^liat%l^  t^ifcidei:*  lUe 
Infhlence  which  the  iatonded-  husband,  either 
hf  Nothing  ot  vidlettce,  may  Itave'used,  but 
require  satisfactory^  evidence  tl\it  ft  ha,is  not 
been  used  to  sustain  such  ^  conveyance." 

However  in  Atkins  v.  Withers,  §4  I^.  6.  581, 
tlie 'foregbliig  VI^V'  Wis  re^diatW.  '  'Aft4r 
stilting  various  relations  whereiti  'H  ^re^n^p- 
t^on  of,  und^e. Influence  arises  the  court  sieiid: 
''Bu^  the  i^rn^  counael  for  the  defendant  in- 
sists,, that  thore  should!  >  be  iM)ded  to  t^ese 
ifiaosea^  the  rolation  iMhaistlng  between  a^  lover 
and  hiB  affiaiteed,- and  hlia<  peiteittcd -Ms 
wonft^d  Mftl,  in  behVlf  of  hit  cHcat^  ito-'ted 
htm  to  the  tmchivalrous  cbnchisioti  that,-  in 
ihat  rektiOh,  the '  tnan  Ijoldx  ^  the  i«ti|iert6r 
position,  ai^  the  afitahced  is  so  mXK^h' UQder 
•his  infli^enCe,  that  the  law  fooks  with  sus- 
"picion'iipdA'  anV  contract  imftAe  'b«Vie#'thfeA, 
an^  will  thrq^'  the  bxirdeh'of  *  shA#!ng;  its 
fairn^B  npoi^,  J;iim.  We  know  of  no  ^ucli 
principle  of  law,  and  the  counsel  has  failed 
to  f-umiah  us;  with'  any  authority  to  support 
hasipositionw.  Fraud  ia  such  a  contract,  like 
all  others-  not  fatting  within  one  of  the  above- 
mentioned  clauses,  where  undue  influenoe  is 
alleged,  prcBents  a  question  of  fact  for ;  the 
jury,  and  the  onus  is  on  the  plaintiff." 
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.  In  Kockalellow  v.  Xewoomb,  57  II U  186, 
stated  &t  kngt)(i  in  tbe  reported*  oase,  .a  eon- 
veyanoe  was  set.fuiidefor  undue  influence  ^- 
ercised  hy  the  woman. over  tke  m^-n,  the  couf!t 
saying:  "Thia  many. with,  hi^  Iqrvid.  passion 
and  8t<roiig  ]ove»  was  not  well  matched  against 
an  accomplished  wxMnan,  in  the  incipient  s^Age 
of  tlieir  engagement.  She  requests,  he  dc- 
tturs;  she  urges,. he  yields." 
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Cp^ofado  Supreme  Court — January  4,1915, 
.  |5^  Colo,  fp^i  J^p  J^ac.  969,, 

Corpdrations  —  Mortgage  — -  Comaeni  6f 
Stoek]&6lders  «-  E»et  off  Failure  to 
'ObtAin.  •    ••■ 

Notwittotatnding'  Rev.  St.  1908^ .  §  <S65v  pNTo- 
vidingi.that  the  dii;eeior8:0l'4.,mainjia<)turiiig 
corporation  ^hull  have  no.  pQin^^r.to  mprtgagje 
the 'Corporation's  plant ,  until .  the  questipn 
ah^ll  have  been  submittied  to  the  stockjiolcferp, 
and  the' majority  of  alt  th^  sliares  df  f^foclc 
shall  have'  been  'voted  in'  favor  oi  the  propo- 
sition^ a  mortga;^  given  -by  the  directors  of 
a  mantif^tiirtng'  eorporatioii,  •without  tbe 
eonsipnt  of'  the  stoekliolder8;'t»  not  .void  but 
voi4aUe  enityuat'itlie  Hiit  .of.,the..at^cl&|ioUlQiirB. 
..   [See^nqte^at.  end..o^,,t)M8  case.]      ...„     ,,,, 

mtr*  Ifivee-'  M eriktfAiBa ; -r*  fiafoMes^^^l. 
.'tA  }CorpQeat»  mortgage, -ttiowgh  ultra  .v.iri98, 
will  be  enforced,  where  ..the  <y>rporation  re- 
,^ieJved|  the  .proceeds,  and^  th^e  mortgi^ee  ei)- 
tered  into  the  coritract^.  which  was  fully 
^?^ecute4,  in  good  faith.  ..■•■, 

.I^eot  of  Fail^ire  t^  Obtain!., ^onseyiifc  ofi 

,   A  si|bscquent  judgment  creditor  of  1i  man- 
ufacturing  corporation    can  pot  "^estf On'  tiie 
Validity  of  a  prior  m6rt'ga)^' given'  by* the 
dlfectots  *<)f  thfe  Aort^k'atTOn  witho4it  •  the  feon- 
ntii-€n<^-of'the  9tocklibld<(r8;'iMher»'the  atooli- 
h^ldier*;'w1io:co(uld  have  qmestiotted  the  morit- 
t|9agev»ili^  mit  attuck:  it ;  ibat  .iransa^ltipif  hftvi^ 
•i>e^n:i(i|  gppd  faHh.  atr  Istst  on  the  M.r1^,o^  %\ie 
.V^oj;tMigee^  t  aiX^d'  the  cQjporatio;i   naving   rp- 
..(jfi^ycd  .the  prw'eeo^  of  the  Iqan^ 
,..fSee  note,  at  end  of  this  ca«e.J  "  '"     '  *'  ^ 

Ultra  Vixom  ,Co»trapt..—  Aiuaiilio^nit  — 
Retnirm  o<  Cppasiiepation...  , 

.  Wl^erc  .the,.contra<j^  was  fully  executed  "on 
■  bo;th  Rides/a  eotirt  of  equity  wilf  not  Bet  akide, 
as  ultra  v^ rep.  a  mortpage  'giveA  by  the'  di- 
rectors of  a  mknitfiictntlng  co'rpotatiin,  whidh 
"received'  and  *n)oyM  the'  proceeds,  of:  theiloadi, 
with«>ut  first  ordering  a.  Dttnm  'lof  the-  0#)»* 
'  si  deration*    •«  '•••  •  /- 

:  [See  70  Am.  St.;  R«p»  1734.,  - .  ..     , 
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Error  to  District  Courts  £1  Paao  county: 
SiiEAFOR,  •'udge,  , 

.,  Action  for  .cancellation  and  annulment  of 
trust,  deed.  .Pelea  T.-  Myers  et  al.,  plaintills, 
and  Florj^nce  A.  Pinion,  administratrix*  sub- 
stituted for:^hn  K.  Qillon,  defendant.  Judg- 
ment for  plaijotiffs.     Defendant  brings  error. 

,Xhe  facts,  are atated.in  the  opinion.    Bcvsbsed. 

.  fiobert  KfTT  for  plaintiff  in  lerror^ 

^TQ^lim,  J&.  BfQok%  and  Michael  B,  Hurity 
|or  dief^nfiantsjniefrror. 

,  [A^'\  ^coTT,  J.— TI>e.  Rocky  Mountain  Caa 
QompAU^y  f.  Colorado  f^poration,  on  th«  5tli 
day  o|.  Marph,  .1908,  borrowed  from  John  K. 
pUlon  the  aun^,  of. $4,000,. and  there-upon  exe- 
<;u^.  apd.  djeliyere!d  to  aa^d  Dillon  its  promift- 
aory  note  in  t^^t  amount,  and  to  secure  th« 
jpi^n|«nt  thereof,,  e^c^uted  and  delivered  to 

.^he  .Publiq  X^uftee  of ,  El  Paso  county,  iti 
tru^t  <ieed  coyerlng  certain  of  its  proptrty, 
which  trua^  de^d  was  .immediatelj   filed  for 
pQbUq  rep^rd^ 
,Tho  note  waa  payable  ^wo  years  aiter  date. 

.I^l^reft  payments  were  made  lor  one  year, 
Vv^  th^;., corporation  thereafter  made  default 
i^.  its  int^est  ..pigrmexitts,  i^nd  taxes,  and  sf 
provided  in  the  trust  deed,  and  on  the  l!>tli 
4i^  of  .Octoher^  1909,  the  premiaea  were  mH 
at  Public  Trustee's  sal^.  .  Dillon  purcha^i 
the.  property  at  such  sale  for  the  sum  of 
$4,29^.9^,  being  tfie  ampunt.  due  on  the  note, 
.with  interes^.and  Qos^SL    Thereafter  the  Pub- 

ijiq  Trustee  i;BS||ed  his.  trustee's  deed  conveying 

.the  pre^iqea  to  Dillon,  The  proceedi;igs  in 
the  foreclosure  sale,  [4d4]  and  in  the  issa- 
flunce  qf  the  fj^r  y^.^^^  in  all  respects  regular. 

.  The  contcnt^pn  qi  the  defendants  in  error,  ii 
that  the  truat  4eed,  .^o  executed,  was  not  only 
void,  hut  \^ho^^  without  effect,  as  against  all 

ipe^Bson^  ^nd  that  there  can  be  no  reTief  in 
^uit^  ,to  innocent  injured  persons,  in  sach 
a  case. 

. ,  Before .  the  execution  and .  delivery  of  tl« 
tfu^tef's  4e<9d„.but  after  the  expiration  of  tbe 

..period  l9j,„re4eipption,  this  action  was  in* 
stituted.     ^       .. 

The  complaint  al1ege4  in  substance  that  the 
Bi^me.,qf.,^ho.corporai^^  ,wa^  c^an^ed,  after 
the  transaction  with  Dinon,  to  *Trhe  Rockr 
Mountain  ^  ^nuiactur^ng  Company,"  and 
that  on  September  ii9,  11^, 'the  plaintiffs, 
Myers  and  McDonald,  obtained  a  judgment 
against  the  corpora t.i9n^  in  the  sum  of  12.- 
186.03,  and  that  a"'t^aVi^cript  thereof  was  on 
the  followin*?  day,  filed  with  the  Countv  Clerk 

^i^na-ftecorder.    ....  ^        . 

tt  IS  thcp^alleg^d'  fhat  the  VoVpofatiwi  ex- 
ecuted and  delivered  the  'saicf  'trust  deed  un- 
lawfully and  without  authority,  in  that  such 

.corporation  was  a  manufacturing  corporation, 

iind   the.  tr\uit   deed   was   madfe  without  the 

•  • '  .  •      .II'      .-  .         - ;       . 


consent  of  tlie  stockholders.  Tlie  prayer  was 
for  the  Cancellation  and  annulment  of  the 
trust  deed  and  all  proce^diiigs  utide'r  it.  Bil* 
Ion  died  during  the  pendency  of  the  action, 
and  his  widow,  ^Florence  A;  IMllbh,  ad  admin- 
istratrix,  was  substituted  as  party  defendant. 

It  clearly  i^pp^ars  that  the  transaction  be- 
tween the  company  and  Dillon  was  in  perfect 
good  faith  upon  the  part  of  Dillon  at  least. 
The  sum  of  money  which  the  tnwt  deed  was 
given  to  secure  was  received  by  the  Compahy 
and  used  by  it  in  the  conduct  of  it^  business^ 
and  in  the  improvem^t  of  its  prop<»rty. 
K'either  the  loah,  nor  the  trtlst  deed  to  Secure 
it,  was  authorized  at  any  meetihg  of  the 
stockholder's  of  tbe  co^ipany..  It  appears  that 
the  officers  of  the  com pa'hy'  believed  at  the 
time,  that  [49$)  the  corporation  had  powet 
under  its  charter  to  execute  the  trust  deed, 
without  the  consent'  of  the  stockholders. 
Neither  the  corporation  nor  aiiy  stockholder 
thereof,  has  ever  quebtioned,  and  does  not 
nuw  question,  or  object  to  the  validity  of  ttie 
transaction. 

The  plaintiffs  below,  defendants  In  error, 
rely  upon  that  piortion  of  Section  865  R6V, 
Stat.  1908,  as  follows: 

'*The  board  of  directors  or  trustees  of  a 
mining  or  manufacturing  corporation  sliaTl 
not  have  power  to  encuriibCf  the  min^s  dr 
plant  o/  such  corporation,  6r  the  prihcipal 
machinery  incident  to  .  the 'jpi^oductibn  ftoiri 
such  mine  or  plant  unt'il  the  question  shall 
have  been  submitted ; at  a  proper  arid  ttegal 
meeting  oj^  the.  stockholders  and  a  majority 
of  all  the  shares  of  stoik  "shall*  have  been 
voted  in  favor  of  ,suc)i  proposition';  and  ktiy 
mortgaging  or  incumbering  b'fsucill  p+opertjr; 
without  suph  consent  shall  be  absoliitelj^"  void, 
and  the  vote  upon  sucli  proposition  shall  be 
entered  on  the  minutes  of  thie  port>o^atT6n.**.  ' 

The  trust  deed  covered  the 'building  of  the 
company  erected  for  a  proposed  tn'aiiufacttir- 
i;jg  plant. 

1.  The  plaintiff  in  error, "contends  tliait'thi^ 
cbrporatioi^  was  not  a  manufactiirin^  icorpo- 
ration.  withi^  the  meaning  oif  ihe  stattite,'  but 
on  the  contrary  that,  its  real  purpose  was  to 
conduct  a  gpn^ral  real  estate  business,  and 
with  express  power  conferred  by  its  charter, 
to  do  the  very  thing  it  did  do  in  this  instanced 

The  purposes  for  which  the  corporation  was 
organized  as  recited  in  the  articles  of  iticor* 
poratio.O)  ar^:  i     ,    . 

First; — To  buy,  sf  11,  exchange^  hold,  own, 
acquire,  and  encumber  real  estate  .and  pef- 
aonal  property,  to  buy,  sell,  exchange,,  hold, 
own,  acquire  and  eQcumber  a  certain  inven- 
tion for  improvement  in  oil.  apd  gasotine  cans 
under  Latest  Patent  dated  January  10,  190S,' 
Ko,  77©,  983, .  i^^d  any  and  all  improvements 
that  may  be  made  to  or  upon  ^id  invention 
within  the  states  of  Colorado  and  Wyoming 
and  the  territory  of  New  Mexico. 
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t49^I  S4M*dndr-^To  erect  and  operate  nAaa- 
nfactories  for  the  purpose  of  manufaoturiiig 
ofl  ahd  gasolliie  dUiB,  to  sell  and  deal  inaaid 
cftns  after  ■  the '  aanM  are  itianufa'ctiired,  to 
manufaetur^  aiid  sell  said  '^aAfl  a^oording  to 
any  impfioveihents  that  mtij'  be  made  upon 
the  itfV^entlon  hereinbefore  metitioned.     ■    ' 

Third: — To  mortgage,  encuilfber  aad  pledge 
the  real  estaU  aiid'  ^ergjiMal  property  and 
privileges  or  friincliises  belonging*  :to  tfe'e  said 
company,  or  a»y  plirtr  thereof,  forthe-'funda 
with '  which  to  pilrchaAe  'T^al  «4tater  ersot 
buildings  and  manufacture  vind  deal  i«  sadd 
canfl,  lind  also  for  the  purpose  of  ac^irlng 
other  property.     '  ••  •       • ' 

Fourth: — To  pay  cash  or  issue  f«ll-ipaid 
and  non-assessablcf  stocW'for  and  fd  eieohanige 
for  real' and  personal  property,  tanianufac-' 
ttife  and  deal  in  other  articles' thin-  tixe  taid 
cans  lie^einbefore  meiitioned,  atld  to  do  a 
eeneral  manufacturing  businese,  In  other  ar- 
ticles similar  to  said  cans,  and  generally'  to 
prosecatcr,  do  and  perform  any  and  all  bttsi- 
ness  and  to  do  any  and  kU  things  that  msy 
m  any  wise  be  nee^teaty,'  cotivenieiit,  inci- 
dental and  appurtenant,  or  ^fth«r,'t0  the'ptfW« 
ers, '  purposed  or  objects  for  whSch  this  eoii^ 
pany  is  organized;  tend  to  do  and  perfomi 
any  and  all  other  acta  and  thibgs'  in  «omieo« 
tfoii  therewith' which  a  tatural  person  night 
ot  'Could  do;  and  which  a  corporatficm  is  not 
prbhtbited  "by  law  from  doin^,  aa  the  Direc- 
tors of  our  said  Company  may  deem  expedient 
and  proper.  -        J 

'The  good  faith  purpose  6t  the  incorpbratori 
i\S  engage  in  a  legitimate'  mAnniactUFring  en** 
terprise  may  '1)e  seriously  qnestioMl.  The 
Corporation  Vas  orgartizfd  by  a  tlrtft  of  real 
estate  dealers:  Its  dfigitial  capital  irtO^k  >aii-> 
thorized  by  the  (fhiirter  wa«  $0,000,  but 'l^fore 
it  "transacted  any  "busfPnesS,  this  wad  ioof  eased 
to  *|l300;000.  Tht' conduct  of  the  eoi^jsrratiem 
makei^  if  appeai*  to  have  b«en '  a  pronsotion 
scheme  pure  and  simple.  Its  first  ahdprin- 
cTpl6  114971^  operalionsT  wer*  to  Itmde  its  oor- 
poration  stock  for  real  estate  of  any  kind, 
and  located  Vh  fib  pafrticulaitr  slate  or  loealfty. 
.It'  iwanufacttired  Aon<*  of  the  cant  men- 
tibiied  it/  the^rhartef /  It«  ttHmufact^ing  oper- 
ations w«re  confltied  to  the  plA,tif«g  of  certaih 
wares,  for  tise  in  hotels  aW  slni1aT.{p1aoe8» 
and  the  maldh^  of  Hamps,  ti«Ts,  etei,  aad  this 
in  a'  limited  waV.  It  contracted  with  th^ 
plairitiiTs  below  fbr  the  ri^t  to  manufaetui-e 
icelcss'  'refrigerators,  upon  'th*  baeie  ef  a 
royafty,  and  Wpdn  Which  plaintiffs  seenii  too 
hW  had  a  'prfterit,  or  sOme  rig*ta  nnukr  a 
Patent,  and  it  is  upon  this  ebfttrawt  that  the 
plairitrifs  obtained  the  default  judgment. upon 
v1il6h'tHey  rely,  and  which  judgment  wae 
rendered  after  the  company  had  failed^  and  • 
its  offieers  had  l*ft  the^  county.  Btit  it.  did 
not  manufacture  any  sneh  refrigerators  in 
it*    building,   thoiilgh    it    had    mme   ^anplea 
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Bftade  bj  o^her^,,  It  oonst meted  a  large  jbuild- 
ing  and  inatalled  certain  mBichinery,  whiol;!, 
latter  seomB  t»  Jbave  been  removed,  af te9:\^aird« 
bj  tboae  who  sold  it  to  .the.  company,  be- 
eauae  of  bod -payment,  and  wbicU  mAchinery 
was  neTer  •  in.  operation.  The  whole .  echcniAi 
was  plainly  eith^  in  itaud,  or  it  waa  an 
iridefteeni  dreaxn. 

It  ma^^  beassuined  for  the  purpoeoa  o|  thei 
ea«ge^  but  not  decided^  .that.thje  .corporatijQa 
was  •  teclmioally  a  maDufacjb^jrii^g  corjpora- 
tioiir  and  'that] .  the  .b^ildi|)g  .so  encumbeired 
was  itfi  pl«uat.'  What  haa  been,  said  is  for  the 
l^ufpoae  <of ;  throwing  lig^^t  .upoio  the  ^equities, 
of  the  parties  rather  than  to  4^tejrmiQe  this 
^ueotiOR^   •••    i    -■.•-..•.  -  ■    •    't 

•'•It  will  be  s^eo  ^hiat  tlue  trust  deed  wa3  ,?^-. 
ecuted  aad  recorded  Otn  the.  5th.  day  of  March^ 
1908,  and  Ikhat  plaintiffs  judg">^nt  was  refif 
dered  September  29,  3AQ9,  Q^^  about  eighteen 
manthd 'af  toward* 

'  ,2.- The  question  riuwaining  it«  b«  considered 
is  aa  Ip  what  are  the  rights  of  the  parties 
under  the  state  .of  facts  presented,  cpnocding 
the.  cQU^ny  to  hava  be^-  a  ,niaoufac;tu;rii>g 
[49S]  eorporaiion.  The.  ease  of.  Sff^echer  v^ 
Marquette,,  etc.  KoHing.  Mill  Qo.  45,  Mich. 
l#d,:7  K.:W.  095,  in^olyed  a>.  similar  .statijite 
tO'fMirf.    Thft^  waa  an  aetipn  to  foreclose  9. 

mortgage  executed  by  ,a,0Qrp^^'''^^^'^^^^u^ 
the  oonaent.Qf  the  atookhoilders,  and  th,e  j^rt^- 
visioa  <tf  th«  stat\4te  eonfidf^fMiy  .wf^^as  foZ- 

1*WW*S  •       '    '  ,  .,,   .,...         ,  ,        ;.,     . 

"That  no  alienation,  diversion,  sal^  or  mortt 
gage,  of  any  or  aqy  pjMrt.of  jkhe  n^i^e  works, 
real :  eattifae. .  or  .  tranchis?  of  .jany .  co^poratiof^ 
mentiojDftdb  in  ikhe  firat.  .sectJign  ^i  this  Acif 
Shail'-ha^ejany  fonce  or  efTe^ty  M  pass  any 
tiiie.iliereitQ*.^  interq^t  tbfreinf  unless. e^- 
preisly  ajutboriaodby  the  ypte.  of  tbr^-fiftsbs 
in  interest > of  tha  entkei.srtock.  ^f.fi^^id,  com- 
pany-aeitually  f>i^wt  PC,  legally  cepresent^d 
ai  BOMe.  meeting  of  ,atookho)deca.  ,caile4  MSkcL 
notiliedi^'  .  ....   ,;      !.....,  ....    <.. 

^  Judge  Cooieyj  the.,  writer  tof.  the  ^api^jf^n, 
thertf  saM: 

'  '^Ooii^ts  often  speak  M  acts  and  contrac^^ 
as  Toid-  when  they  m^an  no .  more  tha^  1;)f at 
son^o  ^paisty.  o^noef  n^ '  bas  a .  right  tp  aypic^ 
tiiem.  LiBgisla/tors  ,  aonictimes , .  us^; ,  language 
with  Icqvml : mint  i9i : exact,  accvracy ;  «nd  wh.e^ 
they  isay  thatt  aome  act  qr,  contract  .shfill  not 
bci:of:«ny  loproe  «ir.  effect,  moan,  perhaps  no 
morte  than,  this  s  '  That  at^  the  option  af  thos^ 
for  whoae  .benefit  j^e  provision  was  ,made  it 
sllaU'b«  v^lt^bUv, ami. have  no  .fo|rce  or  .effec^ 
as  a^^admst'ibiswnterestA,  Th^.  w^  fpi^nd  to 
be  ^he  teeaainfQ.in  the  mind  (rf  t^e  legisli^ture 
in  enauting^  the  lilaasachusetts  ^sury  law.:  It 
W9M  declare  in:  most  .positive  terms  that 
Mortgages  on- Usu^^oi^s  .iK^niuderationi^  should 
be>  'utteotly  void/)!  bjut  a  qonsideratipn  of  its 
purpose;  whiOh  ws^  to  protect, debtors  aj^ip.st 
thfe  eoloreement;  ^  unconsc^pnahle,  demandSf 


made  it  clear  that  it  never  was  intended  that 
strangers  to  the  .title  should  be  at  liberty 
tp  question  such  a  niortgagc. — Green  v.  Kemp, 
13  Mass.  515,  7  Am.  Dec.  169..  Mr.  Justice 
Bay  ley  in  onei<^se.  intimated  that  the  word 
voi4  ill  ^  statute  might  be  construed  voidable 
where  the  provisipn  is  intrpduced  for  the 
[499]  benefit  of  parties  Pnly,  (jut  not  where  it 
is  intrpduced  for. public  purppses  and  to  pro- 
tect those  who '  are  incapable  of  protecting 
themselves  CRex  >.  Hipswell,  8  B.  A  C.  466, 
470  £15  K.  p.  U  2671),  and  though  this 
distinction  hfis  been  questioned  ( I^ex:  v.  St 
Gregory,  2  Ad.,  f  El.  99,  107  [29  E.  C.  U 
42]),  much  goqd  reason  lies  at  the  foundi- 
tion  9f  it,  ..If, it  is  apparent  that  an  act  is 
prohibited  and,  d^d.ared  void  on  grounds  of 
general, poliqy,  w0  mtist  suppose  the  legisla- 
tive int(uit  to.(>e  tjiiat  it  shall 'be  void  to  all 
intents;  while  i/,  the  manifest  intent  is  to 
give  protection  to  determine  individuals  who 
are  9ui  juri^^  the  purpose  in  sufficiently  ic- 
Cpmplishpd  if  they  are  given  the  liberty  of 
avoiding  it.  A  statute  would  strike  blindly 
if.  the  letter  fijo.ne  were  to  be  regarded,  not 
ihe  spirit.,  A  siat^t9  declares  that  certain 
indentures  not  ma^e  as  by  the  statute  pro- 
vided .should .  'be  cleajly  void  in  law  to  sll 
^)tents,ftn4  purposes i^  and  it  was  nevertheU^ 
held  that,  if  act^d.upon^^he  apprentice  gained 
a  settlpmenjt,  thereby, — St.  Nicholaa  v.  St. 
Pater,  ,Stfa^  (^pg.) \  1066.  '  And  in  Ohio  s 
purchi^se.  ^t  a  jUdjcJi^sale  by  one  who  scM 
^St  ^ppr^iser  of  the .  property,  though  the 
statute  d^claT^d  it  should  be  'considered 
frai^ulent  and  void/. was  held  to  be  voidable 
ififjiff  lOn,  an  interposition  or  proceeding  by  s 
pajrty  in  ipterest,  directly  for  the  purpose  of 
ovpidiM  it' — 'Terrill  v.  Auchauer,  14  Ohio 
St.  ,8P,. .  I^his  subject  is  considered  at  length 
and  many  authorities  examined  In  State  t. 
IRi^hfponii  26  N.  H.  232,  to  which  we  refer. 
The  statute  now  under  consideration  was 
passed  to  protect  the  interests  of  stockholders 
i^  mining  icprnpt^uifs*.  It  intends  that  their 
mining  property  shall  not  be  conveyed  away 
pr  mprt^^ged  except  by  their  deliberate  ar- 
tion  %fter  they  have  been  nptifle<^  of  a  pro- 
posal to  do  ^o^  iind  have  had  time  to  deliberate 
upon  and  .fully  consider  it.  But  the  matter 
does,  not  concern  the  public  at  large ;  no  prin- 
ciple 9 1, public  policy  is  at  stake;  no  wronjr. 
i$6oj[  jdirect  pr  indirect,  is  done  to  any 
human  being,  if  conveyance  is  made  or  mort- 
g^e  given  without  the  exact  notice  required 
unless  it  be  a  wrong  to  the  stockholders  them- 
selves. And  as  otliers  are  not  concerned,  why 
should'  the  statute  give  th6m  the  right  to 
raise  questions  of  rt'jjulafUv  which  the  itttKi:- 
holders  elect  to  waive? "  We  are  satisfied  scnrh 
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w^  not  its  piurpose. 

The  doqtrine  thus  knVlounfced,  has  been 
adopted  juid'the  reasoning  approved  by  text 
writers  and  %  thp  courts^  now  in  all  juris* 


dictiotig,  though  the  contrary  has  been  brid 
in  some  instatioe,  ndtably  In  the  earlier  caseg 
in  Pekfn  Mining,  ete.  Co.  V.  Kennedy,  81  Cal. 
3«6,  22  Pae.  679;  McBhane  v.  CarteV,  80  Cal. 
310,  22  Pac,  178. 

Counsel  for  defendants  in  error,  cite  Wil- 
liams V.  Gky lord,  186  U.  S.  157,  46  C.  S. 
(L.  ed.)  1102,  22  S.  Ct.  708.  This  was  not 
the  independent  judgment  of  that  court.  Tho 
case  arose  in  California  and  the  decision  was 
based  upon  the  rule  of  plenary  power  of  the 
state  court,  to  construe  a  statute  of  the  state, 
and  it  tirks  therefore  held  that  the  case  of 
McShane  v.  Carter,  supra,  was  controlling 
in  that  case.  ' 

The  Circuit  C6urt  of : Appeals  in' the  case  of 
Louisville  Trust  Co.  ▼.  Louisville,  etc.  R.  Co. 
75  Fed.  433,  43  U.  S.  App.  550,  22  C.  C.  A. 
378,  Judge  Ttift  speaking  for  the  court  said  t 

'Ttef erring  to  the  same  proviso  as  that  con- 
sidored  in   the  Zabriskie  Ca^e,  the  supreme 
court  of  yfew  York,  in  Connecticut  Mut.  Life 
Ins.   Co.  V.   Cleveland,   etc.  R.   Co.   41   Barb. 
9-24,  said  that  'these  provitso^  were  intended 
for  the  protection  of  the  shareholders,  and 
relate  rather,  to  the  mode  or  manner  of  the 
execution  of  the*  power.'     This  vie^'  of  the 
purpose  and  effect  of  such  a  provision  is  en- 
forced by  the  construction  put' by  the  Supreme 
Court  of  the  United  States  on  a  statute  of 
Illinois  much  niore  emphatic'  and  prohibitory 
in  form  tlian  [501]' that  here  In  controversy,' 
in  St.  Louis,  etc.  R.'Co.  V.  Terre  Haute,  etc. 
R.  Co.  145  U.  S.  303,  12  S.  Ct.  953,  36  U.  6. 
(L.  cd.)  748.    The  act  there  provided  that  it 
should  not  be  lawful  for  a  r^iltoad  company 
of  Illinois  to  lease  a  railroad  in  another  state 
without    having    first    obtained    the    written 
consent  of  all  the  stockholders  of  toid  roads 
residing  in  the  state  of  Illinois,  and  any  con* 
tract  for  such  lease  n^ade'witbotit  having  first 
obtained  said  written  conient  should  be  null 
and  void.    Of  this,  the  supreme  coUrt,  speak- 
ing by  Mr.  Justice  Gray,   said :      'Althouglr 
this  stat^ite  in  terms,  declares  thatari)^  such 
lease  made  without  th^  written '  consent  of 
the  Illinois  stockholders,  'shair  be  null  and 
void,Mt  would  seem  to  have  been  enacted  for 
the    protection    of .  such    stockholders    alone, 
and  intended  tp  be  availed  of  by  them  only. 
It  did  not  limit  the  scope  of  the  powers  con- 
ferred ,  upon  the  corporation  by  law,  and  ex- 
cess of  which  could  not  be  satisfied  by  estbp- 
pel,  but  only  prcHcribcd  regulations  as  to  the 
manner  of  exercising  corporate  powers,  com- 
pliance  with   which   the   stockholders   might 
waive,  or  the  corporation  might  be  estopped, 
by  lapse  of  time  or  otherwise,  to  deny.*   Mr. 
Justice  Harland,  at  the  circuit,  toolc  the  same 
view    of    a    similar    statute    in    Hervey    v: 
Illinois  Midland  R.  Co.  28  Fed.  189,  174."' 

The  court  then  quotes  with  approval  the 
language  of  Judge  Cooley  in  Beecher  v. 
Marquette,  etc.  Rolling  Mill  Co.  supra,  bere- 
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tofore  cited.  Tlie  prtii«i|ile.aiiuQunJoed.in  these 
cases  has  been  reooguked  by  this  eonrt.  In 
Denver  Fire  Ins.  Co.  v.  MeCleUand^  9  Colo. 
11,  9  Pac.  771^  39  Am.  Rep.  134,  the  court 
said : 

"Corporations  have  the  capacity  to  do 
wrong,  and  may  overstep  tlie  limits  placed 
by  the  law  to  their  powers,  and  whjeu  they 
violate  their  charters  in  ^his  respect  their 
acts  are  illegal,  but  not  necessarily  void. — 
Bissell  V.  Michigan  SouUiern,  etc.  R.  Co.  22 
N.  Y.  258.  The  plea  of.  li^^ra  (602]  tnrcs 
is  not  to  be  understood  as  an  absolute  and 
jpetemptory  defense  in  a11  cases  of :  excess  of 
power  witbotft  regard  to  other  circumstances 
and  considerations.  The  plea  ia  not  to  be 
entertained  where  its  allowance  ^ill  do  great 
wrong  to  innocent  third  persons. 

Bissell  V.  Michigan,  Southern,  etc.  R.  Co. 
22  N.  Y.  258.  .  Where  a  certain  act  is  pro- 
hibited by  statute,  its  performance  is  to  be 
held  void  becausa  sueh  is  the  legislative  will. 
So  where  the  .consideration  of  a  contract  is 
by  law  illegal,  aa  where  the  pause  of  action 
arises  ew  tutpi.  But  •'where .  tJie  Act  is  not 
wrong  per  se,  where  the  contract  is  for  a  law- 
ful purpose  in  itself,  has  been  entered  into 
with  good  faith,  and  fairly,  .exetjuted  by  the 
party  who  seeks  to  enforce  it^  we  must  assent 
to  tba  doctrine  of  t\ume  authorities  which 
hold  that,  the  excess  of  the  corporate  ptQweis 
of  the  tontra«ting  party  which  has  received 
the  benefit  of  the  contract  is  an  unconscion- 
able defense,  which  ooAy.not  be  aet,  HP.to 
exempt  from  liability  the  party  so  pleading 
it.  -  And  siieh,  we  think,  is  the  case  l^fore 
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"  The  principle  whieh  wou)d  seem  to  qpntrpl 
vn  the'Ysaae  at  bar  is  admirably  Btat;ed  in  the 
joint  doncurring  opinion  of  Beck,  C«  J..>  and 
Melm,  J.;  in  that  case.  , 

It  will  be  observed  that  there  is  a  dis- 
tinction Usually. made  biyi  the  authorities,  as 
between  executyxry,  and  fully,  executed  con- 
tracts, as  applicable  to  the  doctrine  of  ultra 
vire9.  It  was  .said  in  Denver  Fir/e  Ins.  Co. 
t;  McOlelland)  supra,  that  "lie  executed  deal- 
ings of  corporations  must  be  allowed  to  stand 
when  the  plainest  rules  of  good  faith  re- 
quii^e." 

It  is  said  by  Thompson  in  his  work  on  cor- 
porationa: 

'*It  is  a  principle  of  universal  application 
that  whenever  'an  illegal,  ijmmoral,  or  pro- 
hibited contract  has  been  fully  executed  on 
both  sides,  the  law  will  not  lend  its  aid  to 
either  of  the  parties  for  the  purpose  of  unr 
raveling  it  and  enabling  him  to  recover  what 
he  may  have  lost  [6031  through  it.  In  such 
cases  the  governing  maxim  is,  in.  pari  delicto, 
potior  est  conditio  defendentis.  \Vlien  tliere- 
fore,  a  contract  with  a  corporation^.the  mak- 
ing of  which  is  beyond  its  granted  powers, 
bSi9    been    fully    executed    by    both    parties. 
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neither  of  them  can  Msert  its  invalidity  as 
a  ground  ci  relief  against  it."'— Thompson  on 
Corp.  Sees.  6083-^024. 

It  is  said  by  Bonvier,  vol.  2,  1153,  under  the 
title  of  ultra  vires; 

"There  is  said  to  be  a  tendency  of  the 
courts  based  upon  the  strongest  principles  of 
justice,  to-  enforce  contracts  against  corpora- 
tions, althiough  in  entering  into  theni  they 
have  exceeded  their  chartered  powers,  where 
they  hlive  rec>eived  the  consideration  and  the 
benefit  of  the  contract;  Chicago,  etc.  R.  C6.  v. 
Howard,  7  Wall.  392,  19  U.  S.  (L.  ed.)  117} 
National  Bank  v.  Matthews,  98  U.  8.  621,  25 
U.  S.  <L.  ed.)  188.  See  OampbeM  v.  Argenta 
Oold,  etc.  Min.  Co.  61  Fed.  1;  Sherman 
Center  Town  Co.  r.  Pletchbr,  46  Kan.  524,  26 
Pac.  051 ;  and  the  rule  that  the  charter  of  a 
corporation  is  to  be  construed  strictly  against 
the  grantee  does  not  apply  to  a  case  where 
the  corporation  seeks  to  repudiate  contracts 
whereof  it  has  enjoyed  the  benefits,  or  where 
such  Contracts  are  attacked  by  creditors  after 
the  corporation  became  insolvent;  Tod  v. 
Kentucky  Union  Land  Co.  57  Fed.  47;  Chi- 
cago, etc.  B-.  Co.  t.  Union  Pac;  Co.  47  Fed.  22. 
The  doctrine  of  ultra  inrea,  when  invoked  for 
ot  against  a  corporation;  should  •  not  be  al* 
lowed  to  prevail  Where  It  would  defeat  the 
ends  of  justice  or  work  a  legal  wrong;  Ohio, 
etc.  R.  Co.  vL  McCarthy,  96  U.  S.  256,  24 
U.  S.  (L.  ed.)  693.  The  executed  dealings  of. 
corporationlH  should  be  allowed  to  'stand  for. 
and  against  both  parties,  when  good  faith  so 
requires;  BisSell  jv.  Michigau  Southern^  ete. 
R.  Co.  22  N.  Y.  258,  494 :  Whitney  Arms  Co. 
v.  Barlow,  63  N.  Y.  62.  Where  a  corporation 
has  enter^  into  a  conlract'  which*  has  been 
been  'fully  e!cecuted  on  the  otlfiar  part,  and 
nothing  remains*  but  the  payment  by  the  cor- 
poration [504]  of  the  consideration, '  it  will 
not  be  allowed  to  s^t  up  that  the  contract 
wsls' ultra  vires;  OU,  Creek,  etc.  R.  Co.  v- 
Pennsylvania  Transp.  Co.  ,83  Pa:  St.  160. 
Corporations  shbuld  be  restricted  so  far.  as 
courts  can,  in  thfe'  fexercise  of  their .  powers, 
limit  them;  but  the  "plea  is  not  a  gracious 
one,  that  a  contract  which  they  liave  de- 
libera tefy  made,  and  of  which  they  have  re» 
ceived  the  full  benefit,  is  void  for  want  of 
power  in  them  to  make  it." 

The  contract  in  the  present  case,  between 
the  company  and  Dillon,  was  fully-  exeeitted. 
Clearly  then  tmder  the  rule  thus  atated,  the 
company  cannot  raise  the  question  of  ultra 
vire^.  The  plaintiffs  below  had  knowledge  of 
the  transaction  involved,  at  the  time  of  their 
dealings  with  the  corporation  and  upon  which 
their  judghnetit-  was  obtained.  They  became 
creditors  subsequent  to  the  delivery  and 
recording  of  the  trust  deed; 

It  is  als6  held  that  where  a  oorporatioa 
has  waived  or  omitted  to  exercise  the  right 
to    institute    proceedings    to    recover    land% 


even  in .  case  of  ,  f raud»  such  right  does  not 
inure  to.  the  benefit^  of  aubseque&t  creditors 
or  purchasers,  clearly  not  in  caae  of  a  good 
faith  transaction.— Graham  v.  La  Croaae,  etc 
R.  Co.  102  U.  S.  148,  26  U.  S.  (L.  ed.)  106. 
It  has  been  h/eld.  also«  that  one  holding  a 
valid  second  mortgage,  not  made  expres&lj 
subject  to  an; invalid  mortgage,  cannot  main- 
tain an  action  .for  the  cancelation  of  the 
void  martgage,  and  thus  to  remove  a  clonU 
upon  the  title. — Cqm.  v.  Smith,  10  Alkn 
(Mass.). :44a/ 87  Am.  !Dec  672. 

In  Qordqa  v.  Preston,  1  .Watta  (Pa.)  3So, 
2€  Am.  .pee.  7^,.  it  was  aaid: 

''Now  the  validity  of  this  mortgage  is  un- 
(piestvpned  by  ti^e  corporation,  even  at  this 
day,  though  its  existence  has  all  along  bees 
known  to  ilie  corporate  officers  whose  duty 
.it  Tvas  to  .disavow  it,  had  there  been  an  in- 
tent to,  contest  it.    The  corporation  then  bedng 
satisfied  with  [506]   it,  who  has  a  right  to 
object!     .    ,.     .     Then,  granting  the  defend- 
ant, as  a  judgmeftt  creditor,  to  have  succeeded 
to  the  rights  and  capacity  of  the  corporation, 
hia  succession .  did  not  occur  till  after  more 
than  eight  months  from  the  performance  of 
the  act,  durlAg  all  which  time  the  corpora- 
tion was  silent,  though  the  absent  members 
had  u.otice  of  the  piortgage  by  the  minutes. 
At  the  pieriod  of. the  defendant's  succession, 
then  the  time. lor  objection  had  gone  by,  and 
if  it  had  not^.stiU.even  he  waa  quiescent  till 
about    the .  time    of   awarding    the    issue   in 
which  the  validiiiy  .of.  the  mortgage  is  drawn 
into   question.     To    disaffirm    it   now,    when 
every    opportunity ..  of   obtaining    any    other 
security    is    lost,    would    be   unconscionable: 
and  tha  afit,  therefore,  though  originally  un- 
authorized, must  be  taken  to  have  been  sub- 
sequent!^'    ratified." — Campbell    v.     Ax^nta 
Gold,  etc.  Miu.  Co.   (C.  C.)   51  Fed.  1;  Head 
v,  ^orn»  18  Cal.  ,21.1 ;  Boston,  etc.  Copper,  etc. 
Min.  .Co«  V.  Montana  Ore- Purchasing  Co.  (C. 
C.)  89  Fed.  520 J  Beach  v.  Wakefield,  107  Is- 
507.  76  K.W.  6^8,  78  N.  W.  197;  Tyrell  v. 
Caicoy  etc  R,  Co.  7,  Mo.  App.  294;  De  Kay  v. 
Voorhis..3?  N.  J.  Eq.  37;  Com.  v.  Smith!  10 
Allen   (Mass..)   448,  87  Am.  Dec  672;  Boyce 
V.  MonUuk  Qas  Coal  Co.  37  W.  Va.  73,  1« 
S.  £.  501;  Jonei^  on  the  Law  of  Heal  Prop- 
erty in  Conveyancing,  §  153;. Beach  on  Private 
Corporations,  §  7^4. 

We  must  hold  therefore  that  the  plaintiff.^ 
below  have  no  right  to  maintain  this  suit  in 
equity.  -  In  the  comparatively  recent  case  of 
Westerluud  V.  Black  Bear  Min.  Co.  203  Fed. 
599>  121  C,  C.  A.  6^7,  will  be  found  a  most 
careful  and  exhaustive  review  of  the  authori- 
ties upon  this  subjiKit.  This  case  had  under 
considera.t'ion  the  Cploradp  statute.  Two  dis- 
tinct propositions  aye  there.  laid  down,  which 
seem  irrefutable,  .either  in  reason  or  upon 
authority,  and  which  we  <|uote.  The  flnt 
of  these  is;  . 
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r506>  ''Aiiotbdr  principle  of  law.  so  firmly 
<«etablished  as  to 'be  no  longer  >  debatable,  is 
that  an  act  'or  '  contract  of  a  •  corpora tloA, 
which  is  beyond  thd  scope  of  its  corporate 
powers^  aii  act  that  it  cannot  lawfully  do  Ui 
an^  -w^y  'or  mann^  Hinder  •any  einmmBtancefiy 
i6  inoapahle-  of  ratiilciatioiL  by '  estoppel  or 
otherwise,  And*  th^  corporation  itself  may 
challenge  it.i  But  Kn  act  or  Contract  of  a 
corporation  which  is  within  iti  general  eot- 
porate  powers^  >  which  is  neither  wtorig  in  it- 
self nor  against  ptA)lic  policy,  but-  which  is 
d€ffectivc  from*  a;  ^failure'to  bbserve  lin  .its 
execution  «  'requirenent  «f  law  lena/^ted  for 
^e  l)etiefit'  or  protectSbn  of :  a  third,  party  or 
p«rtie0,  k  ^did4b)e  dhly.  Such  an  ai*t  ^ 
conttiact 'is- valid,' 'uh til  avoided^  mot  void 
until  ^  valid^btM,  <  knd  it  is  Bi]A)je(^t  td  ratifica- 
tiob  find  estoppel.) — Central  - Trahsp.  Oo:.t. 
PuUiban's  Palace  Ca?:  €o.  139  U.<  &.  «4>  ISO, 
11  S.  Ot.  478,  35  U.  S.  (L.  ed.>  66^  Campbell 
y.  Ai^entft  GMd,  etci  MSn.- Co.  •  fC' C.)  51 
Fed.  1,  8;'ZahriBlcfe  V:  Cleveland,  etc.. R.  Co. 
28  How. -aw,  39J8y  16  0j  8/  (L.  ed.)  488; 
S€.  Louis,  etc;  H.  Co-  v.  Terre*  Haute,  etc. 
II.  Co.  146  V:  S.  «93,  402^  408,  18  S.  Ct. 
•53,  36  U.  S.  (Ltf  ed.)  748;:  Boston,  etc. 
Copper,  etci  Min.  Co.  v<  Montana  Ore-Pur<shas- 
ing  Co.  (C.  O.)  89  Fed!  529,  630;  Miners' 
jyiisch  Co.  ▼. '  Z«tlerback,  37  Cal.  543»  678, 
99  Am.'  DeCi  300;  BlfThbp  v.  Kent/ etc.  Co.  20 
R:  I.'  680,  684.,  41  Ail.  256?  Beefcher  v.-  Mar- 
quette, etc.  Rolling  Mill  Oo.  46  Mich.  103, 
105,  108,  109^  7  N.  W.  695-;  Eaatman  v..  Park- 
mson,  183  Wis.  376,  113  Ni  W.  849,  13  L.R,A. 
(N.S.)  921,  928,  929,  932;  State  t.  Richmond, 
2fl  N;  H.  2^;  Rochester  S«r.  Bank  ▼.  Averell, 
96  N.  Y.  467,  471,  475  V  Paulding  v.  Chrome 
Bteel  Co.  94  N.  Y.  334,  341  >  Boyc©  v.  Mon- 
tiiuk  Gas  Coal  Co.  37  W.  Va.  78,  86,  16  S. 
B.  501:  Watts'  Appeal,  78  Pa.  St.  370,.  394; 
Mfthhattatt  Hardt^are'Co.  v<  Phalen,  128  Pa. 
St.  110,  11 8,  18  Atl.  428 ;  Thomas  V.  Gitiienfl' 
Horse  R.  Co.  104  111:  462^  447;"' 
The  second  propositiow  is' ar  follows s 
[507]  "But'  a  cdrpoTArtiOn  wihich  .has  ex- 
ecuted and'«cee|(tcfd'thfe  benefits  of  a  contract 
within  the  sdope  of  i%s  powers,  that  lis  neither 
wrong  in  itself  iior-agaiiist  public' poHcy^<«jid 
t^at  is  defective  oTvly  because  in  its  execirtion 
the  corporation  has  failed  to  cemply  with 
some'  legal- requirement  enacted  <for  the  sole 
benefit  of  third  persons,  is  es'topped  to  assail 
it;'  and  the  beAe^ciariefr  of  the  requir»ment 
alone  mliy  arotd  it  J  Heiftee  the  stockholders 
of  this'cdrporiation,  and  they  alone,  have  the 
right'  to  avoid  this  lease  because  they  alone 
had  afiy  interei^t  in  'a  compliance  with  the 
legal  requirement'  that'  they '  should  assent '  to 
its  ^xecutton.-^Hervey  T.  Illinois  Midland  R. 
Co.  (C.  C.)  28  Fed.  169,  174  i  In  r^  New 
Yoilt  B<kmomit«al  Printing  €o.  110  Fe^.  '614, 
519, '49  O.  C*  A.' 133;' Rogerb  v.  Nwshville, 
etc,  R.  Cd.  91  Fe^.- 29*,'  804,  a07,  314,  816, 


316  [62  U,  S.App.  49].  33  C  C.  A.  617; 
Beecher  v.  Marquette,  etc.  Rolling.  Mill  Co.  46 
Mich.  103,  108,  109,  7  N.  W*  60$  j  Boyce  v, 
Montauk  Qas  Coal  Co.  .37.  W.  Va.  73,  86,  16 
6.  £..5i01i  Eastman  y<  Parkinson,  133  Wis. 
376,  X13  N.  W.  649,  13.  L.Ri.A.(NJS.).  921, 
028,  929»  930;  Campbell  v.  Argenta  Gold,  etc. 
Min.  Co.  (0.0.)  61  Fed.  J,  8  j  Wqod  v. 
Waterwoods  Ca  (C.  C.)  44  Fed.  146,  160, 
12  L.RJl.  168;  St.  Louis,:  etc.  R.  Co.  t.  Terre 
Haute,  R.  Co.  145  U»  S.  393,.  402,  408,  12  8. 
Ct.  953,  36  U.  S.  (Lr.  ed.)  748;  Antietam  Pi^per 
Co.  V.  Chronicle.!  Pub.  iCo.US  Ni  C.  143,  145, 
20  S.  E.  366(  Alabama,  iron,  «tc.  Co.  v. 
McKeever, .  112  Ala.  134,  146,  20  Sp.  .84, 
Bishop  V.  Kent,  etc,  Co.  20  ^  I.  680,  684, 
686,  41  Atl.  255;  MoKee;  v.  Tit^e  Ins.  .etc.  Co. 
169  Cal.  206,  113  Pac.  140;,  J^elspn,  v.,  Huji- 
bard;'96  Ala. '938,  11  So.  426)  433,  17.:(..R.A. 
875^  Barrett  v.  PoUak  Go.  108  Ala-  390,  18 
iSo.  616,  620y  64. Am.  St  Rep.  172;  Jones  on 
Real  Property,:  §  153;  2  .Beach  on  Private 
Corporations,  p.   1165,  §  744-"     .     .  i.        .     ^ 

It  is  contended  by  def^ndax^s  tjti&t  in. the 
Carlsbad  Water  Co.  m,  New«  33  Colo.  360,  .81 
•Pac.  34,  this  [908]  court  jjntended  to  and  did 
adopt  the  doctrine  t  of  th0  •  <ar]y  .  California 
casesw  A  eottsideration  of  .that  ^se  discloses 
that  the  principal  question  w«is  ap<  tp  whether 
or  not  the  Carlsbad  Water  Company*  w^  a 
minufacturing  corporation  within  i\\e  meftn- 
ing  of  the  statute.  There  are  but  t^o  sen- 
tences contained  in  the  opinion  that  niay  be 
riaid-  to  hate  be^-ring  .upon  the  ^i^e^tion.  liere. 
These  are:  .      ..     ^        .  .    •, 

"It  was  competent  for  appellant  triistec^  to 
<|uestion  the  validity  .of  the  mortgagi?. — In  re 
Antigo  Screen  Door  Co.  123  Fed.  249,  254,  69 
C.  C.  A.  248.;  McShane  v.  Carter,  80  Cal.  .310, 
22  Pac.  178;  Peki^  Mining,  etc.  Co,  v.  Ken- 
nedy, 81  Cal..  .356,  22.  Pac^  679.  .  .  .  For 
the  reason,  above  assignedr^want  of  .proper 
•authoritj^  -  from  the  corppiration  tor  the  <  ex- 
ecution of  the  mortgager-^the  same  was.  voi.d, 
and  .  the  following  authorities  sustfun.  this 
odnclusion.— rDuke  v.  Markhanip  1Q5  N.-  C. 
1^1,'  10  S.  E.  1017;-  Mannhardt.  v.  Illinois 
StnatA  Zeltung  Co.  .00  lU.  App»  3^«  Me- 
thane v.*  Carti^,  supra;  VaU  v.:  Hamilton,  85 
'N.'Y.,453."    ....      ,  I    .  .    .  ,  , 

-There  was  no  attempt  to. support  either  of 
these  statements  by  reason,  and  with  the  ex- 
ception of  the  now  pverrulod  California  cases, 
the  authoffitied  cited  do- not  in  any. sense. sup- 
.'port  the  contention' of  the.  def€;ndant,  in  error 
here.   •'     '■  •  ..  •.        .  •    , 

The  now  uniform  holding  of  the  .<x)u^t8,  of 
•this -eoiuitry^  tl)«jt  the  provisiqns  of  i\ie  sta.t- 
vtc' were  for  the  Jbenoftt  of  stockholders  jo^ly, 
andr  tha^th«y  alon^,,may  questipn  the  validi- 
tf^.of  k  transler  or  ^TKumbranqe  made  in  vio- 
lation=  ai'  idie :  statute  wan ,  not  raised  nor 
argued  dn  that  «aaeu  -  The  ^i^rt  qf  appeal^  in 
.Firbstonp  GPai  Co.:  w.  .Mcll^isaick,  24  Colo. 
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App.  294,  134  Pac.  147,  in  distinguishing 
that  case,  speaking  through  Presiding  Judge 
Cutiningham,  said : 

"But  it  does  ttot  appear  from  the  opinion 
that  the  point  raised  by  Judge  Sanborn  in 
the  Westerlnnd  case,  [509]  viz:  that  only 
the  stockholders  of  the  corporation,  for  whose 
benefit  the  section  of  the  statute  was  passed, 
ooiild  invoke  its  provisions,  wa«  in  any  man- 
ner called  to  the  attention  of  or  considered 
by  our  supreme  court  in  connection  with  the 
Carlsbad  Water  Company  case.  We  have  ex- 
amined  the  briefs  filed  in  the  Carlsbad  ca«e, 
both  the  original  briefs  and  those  filed  on  re- 
hear irtg,  without  being  able  to  disoover  thiat 
this  matter  was  even  mooted  in  that  case." 
^  A  further  'examination  of  the  record  and 
briefs  in  the  Water  ContpJan^  case,  fully  justi- 
fies such  statement.  The  sole  question  pre- 
sented to  the  court  watf  that  of  ^itra  vires 
b^ause  of  the  proliibltion  of  the  statute,  and 
not  as  to  whom  hiay  be  entitled  to  raise  thAt 
question.  Clearly  these  Statements  at  the  law 
were  made  without  sufficient  consideration 
and  without  being  properly  before  the  court. 
While  tlie  bare  stat«lment  by  the  court,  that  a 
trustee  in  bankruptcy  may  question  the  va- 
lidity of  the  mortgage,  was  tiien  sustained 
by  the  California  case  cited,  that  doctrine 
ha*  since  been  rep^idiafced  by  the  supreme 
court  Of  that  state.  In  M<?Kee  v.  Title  Ins. 
etc.  Oo.  15%  Cal.  20«,  113  Pac.  140,  the  court 
saidr 

"He  is  not  suing  in  behalf  of  the  stock- 
holders, or  in  their  interest,  and,  there  being 
no  fraud,  he  stands  in  the  shoes  of  the  cor- 
poration with  tegard  to  the  bonds.  The  corpo- 
ration has  received  the  money  obtained  by 
means  of  the  bonds,  and  has  applied  it  to  the 
payment  of  its  debts  and  the  completion  of 
the  hotel.  The  n>dney  hats  thus  inured  to 
the  benefit  of  th^  corporation  and  its  stock- 
holders, and  of  thfe  genoral  creditors  also, 
6ince  it  has  unquestionably  given  a  sub- 
stantial value  to  a  structure  wliieh  w^ould 
otherwise  be  comparatively  ^^rthless.  The 
corporation  is  thi^ref ore  estopped  to  dispute 
the  validity  of  the  bonds  and  the  creditors 
are  Hkewis^  boirtd  4;heTeby.  The  real  point  of 
the  objection  is  that  the  manner  [6101  of 
issuing  tfie-  bonds  was  so  defective  that  the 
transaction  was  ultra  tfire;  and  void  not- 
v*^ith standing'  that  the  corporation  received 
and  holds  the  benefits  thereof.  In  regard  to 
a  similar  claim  the  New  York  court  of  appeals 
said:  *That  kind  of  plunder  which  holds  on 
to  the  propl^rty;,  but  pleads  tilfm  vvreM  against 
the  obrigatfdh  to  pay  for  !t,  has  no  recogni- 
tion of  support  in  the  laws  of-  this  state.' 
{ Sevmour  v.  'Spring  Forest  Cemletory  Ass'n, 
144 *N.  Y.  3M,  319  N.  B.  3«6,'26  L.R.A.  859.) 
The  following  cases  deolare  that  lieither  the 
corporation  nor  'its  creditors  oaw,  under  Hke 
oireumstances  t6  'ttosi  hsre  Existing  aiiid  un- 


der similar  provisions  of  the  law,  maitttmin 
such  an-  attack  on  bonds  irr^rularly  iaaned, 
and  that  the  provisicms  of  such  laws  are  for 
the  protection  of  stockholders  only. — Ander^ 
son  V.  Bulk>ck  County  Bank,  122  Ala.  275. 
25  So.  623;  Bishop  v/Kent^  etc.  Co.  20  R.  I. 
685,  41  Atl.  257;  Rocfaoaier  Sav.  Bank  v. 
Averell,  9i6  l^v  Y.  475;  Pauldinf^  v.  Ckrooie 
Steel  Co.  04.  Ni  Y.  3ft4;  Ik  re  New  York 
Economical  Printing  Co.  110  Fed.  519.  49 
C.  C.  A.  133;  Hervey  v.  Illinois  Midland  R. 
Co.  (C.  C.)  28  Fe4.  174;  Hanhattan  Hard- 
ware Co.  V.  BhaXen,  128  Pa.  St.  110,  16  AIL 
428;  Wood  t.  Oorry  Water  Worka  Go.  44 
Fed.  150,  12  LJI.A.  168;  Nelson  v.  Hubbaid, 
96  Ala.  262v  11  So.  428,  17  L.R.A.  475;  fast- 
man  V.  Parkinson,  138  Wis.  375,  113  N.  W. 
640,  13  L.RjA.(N.6.>  921. .  In  Bayd  v.  Heron, 
125  Cal.  468,  68  Pac.  64,  it  was  a  stockholder 
who  made  the  objection  .and  it  was  in  de- 
fense to  a  suit  to  enforce  his  individnal  lia- 
bility as  such  etookliolder.  It  comes  elearlv 
within  the  rule  that  the  (provision  is  for  the 
benefit  of  stockholders  and  it  does  not  ooa- 
Hiet  with. the  cases*  just  cHed." 

The  action  in  the  Carlidtad  case  was  to 
foreclose  a  mortgagO  executed  bj  New,  as 
vice-president  of  tJie  company  to  Young  as  an 
individual,  but  who  was  at  the  time  iti 
president,  and  who  transferred  the  mortgage 
to  Maud  New,  wife  of  the  vice-president,  who 
instituted  the  suit.  [5111  Both  New  and 
Young  as  the  chief  exeoutive  officers  of  the 
oomt>any  and  constituting  a  majoritj  of  its 
board  of  direotors,  must. have.  coneluaiTely 
presumed  to  know  of  the  absenee  of  authoritr 
by  the  stockholders.  £quity  does  not  look 
with  favor  upon  stich  it  tnmsaction. 

One  of  the  strongest  claims  fior  the  inter- 
position of  equity,  in". the  case  at  bar,  and 
others '  cited  to  :8U;^ain .  it)  is  that  the  mort- 
gagee was  an  innoqent  .party,  acting  iu  good 
faith  and  without  knowledge  of  the  failure  of 
the  corporation  to  oomplywith  the  term  of 
the  charter  or  statute.  But  a  careful  exam- 
ination of  the  additional  authorities  eited  by 
.the'  court,  in  the  Garlsiwd  case^  makes  it 
plain  tiiat  these  do  not  Bupport  the  conda- 
sion  contended. for  by  defendants. 

In  re  Antigo.  Screen  Door  Co.  supra,  the 
question  whether  or  not  a  eorperation,  its 
creditors  or  assigns,  had  the  riglit  to  question 
tiie  validity  ol  an  iDeumhraoea  for  ite  lack 
of  the  requisite  -  assent  of  the  stockholden. 
was  neither  presented  nor  considered.  The 
question  there  was  whether  or  not  a.  trustee 
in  banktnptcy  could  assail  a  chattel  mortgsfe 
Which  was  fraudulent  as  to  oreditors,  and 
the  court  held  that  he  couUL 
'  In  Duke  v.  Markham,  supra,  and  in  JJann- 
hardt  V.  Illinois  Btaats.  Zeitung  Co.  supra. 
•the  questjk>n  here  wan  neither  raised,  contid- 
ered.nor  decided.  In  the  Wester lund  ease  ths 
court  conaiders  ..the   CafUbad-  case   as   cos* 
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trary  to  the  eoik^fniifonf  there  8t«t«d,  but  say 9 
of  it:  ••'      • 

''The  result  is  that^  laying  aside  the  o?«t< 
ruled  CAlifomia  cajse*,  htit  one  opinion  in 
Carlsbad  Water  Go:  v.  New,  33  Colo.  380,  SI 
Pac.  34,  in  .iwlilch  the  question  here  at  issue 
was  presented,  considered,  and  decided,  has 
come  to  our  attention  in  which  it  has  been 
held  that  a  corporation  has  the  right  to  chal- 
lenge its  otherwise  valid  contract,  on  the 
ground  that  it  wa^  P|%d^  ^^out  the  required 
assent  of  its  stockholders.  That  decision  is 
fortified  [512]  by  no  argument  or  reason  and 
bj  not  JVUIlifdties  ^mt.hyTf  ii^ibf^  over- 
ruled." 

It  is  inconceivable  that  the.  court  in  Carls- 
bad Water  Co.  v.  New,  33  Colo.  389,  81  tac. 
34,  intended  to  squarelj  overrule  the  doc- 
trine ql  Penver  Fire  Ins.  Co.  v.  ^icClelland, 
9  Colo.  11,  '9  i?ac.  Vn;  56  Am.  Rep:  134, 
without  so  much  as  offering  a  reason  for  so 
Aoinf/..  ThQ  latteri  «»M«iA,v#t  ciXt^.  U\  \\tf 
briefs  .fii«l^>  And-  fipaiBtiabl^  not  .othen^se 
called  to  the  attention  of  the  court.  It  is 
even  more  to  be  doubted  that  with  the  qwcs- 
tion  fairly  presented,  the  court  would  hare 
ignored  entirely  the  vast  array  of  de^^isiond 
ol  our  courts,  both  qtate  8,fid  Federal,  in- 
cluding'the  Supreiue  .Court  of  tl^e  United 
States  boldita^  to  the.  contmry..  ./ 

By  TMMoii  of  the  state  of  ^aots  presented  in 
the  Ciirfsbad  tase,  upon  "which  the  decisiod 
was  render^,  and  because  <>f  the  overwhelm^ 
ing  weight  of  authority  kgainst  the  conclti- 
sion  ther^e  stat<}d  upoi^  the  question  here 
considered,  we  zealot  coiiAider  that  case  as 
controlling.  •  .''.,. 

It  is  an  uaquesiioned  rv^le  that  a  court  of 
equity  in  the  absence  of  fraud,  will  not  OBt 
aside  a  contract  that  has  bMn  •  Mty  executed 
and  closed  on  both  sides,  where  each,  funrt^ 
has  received  and  holds  the  pt\>ceeds  and  con- 
sideration' for  the  contract,  wffhotrt  'first 
ordering  a  return  to,  each  part^  of  tW  con- 
sideratdon,  paid,  by  it,,  and  thereby  placing  th^ 
reapeetive  parties  as  nea^  as  may  be  in  atafu 
^fuo.  The  record  shoxvis  that  the  plaintiff  i^ 
ewtOT  here  iuw  tindered  aji- adjustment  iji 
accord  with  this  pviaciple. 

Under  this  rule,  the  Dillon  estate,  being  in 
possession  of  the  real  estate  Under  the  trust 
deed»  4nd  .  the  .  Public  I'rustees'  deed  based 
thereon,  must  be  held  to  have  a  prior  equit- 
able lien  on  the  premises  for  the  amount  of 
the  loan,  even  though  the  mortgage  be  re- 
garded as  '  void. — Madisbn  Ave.  Baptist 
Church  v.  Baptist  Ch\irch,  73'N.  T.  82.  " 

To  permit  t^e  judgment  creditors  to  recover 
under  such  circumstances  would'  in  the  tan- 
guage  of  the  New  York  court,  Seymour  V. 
Spring  Forest  Cemetery  Ass'n,  144  N.'Y. 
[6131  1333,  3?  N;  te.  3B5,  26  L.RlA. /SSO,  be 
to  sanction  a  species  of  plunder  whic^i  has  no 
recognition  or  support  in  law  or  equity. 


The  judgment  Is  reversed  with  instructiona 
ix>  enter  judgnsent  foir  the  defetUbwl  below. 

Eft  bAne. 
*  White,  J.,  not  participating.'    • 

Behearlng  denied  February  1,  1915. 

'  '  *        1 1  •  » 

■»•■,'•     I :  .   • 

Bii^t  Pi  Or#4l«or  .to  Oliif^t  i«  M«rt- 
sasa  «f  Frap«rt7  of  Corpovatiov. 
M1UI9  ^tl^oist  lU^idired  Oon^eat  oi 
.l|jt(9ok|^f»l4si«a-- 

A  creditor  has  ordinarily  no  right  to  ob- 
ject to  a  mortgage  of  the  property  of  a  cor- 
poration because  a  statutory  requirement  of 
the  consent  of  the  stockholders  to  a  mortgage 
is  not  strictly .  complied  with.'  SSuch  a  re- 
qjuirement  is  soj^ely  tor  the  protection  of  the 
stockholders. 

.  United  S^teh, — Hervey  v.  Illinois  Mid- 
l|in4  B-  Co,  i^8  Fed.  ltJ9j  Firth  Co,  v.  South 
Caroling,  Lo^n^.etc  Co.  122  Fed.  569,  59 
C.  C..A.  73,*  U8  Fed.  892.  See  also  Wood  v. 
Gofry  Water-Works  Co.  44  Fed.  146,  12 
UB«A.  168;. G.  y.  B.  Min,  Co,  v.  Hailey  First 
Nat.  BsAk  95  Fed,  23,  36  C.  C.  A.  633^ 
la  r^  ^w  York  Economical  Printing  Co.  110 
Fed.  5^4,  49  C,  Q.  4.133. 
.  .A^labofitifi. — Nelspn  v.  Hubbard,  96  Ala.  238 ; 
Bunrett  v.  PoUak  Co.  108  Ala.  390,  18  So. 
•15,r  54..Aj(n.  St..  Rep.  172;  ^^abam^i  Iron, 
i»tD.,  Co.  V.  McKeever^  112  Ala.  134»  20  So. 
84.;  Anderson  v.  Bullock  County  Bank,  12^ 
AJai  9^75,  &)5  80.  ;Q23. 
'   O^Utrado. — See  the  reported  case, 

IUmoU^^-Se%  Thomas  v.  Citizens'  Horse  B. 
Oo.  IM  ia.4«2. . 

-  Jf«0A<^Mi.-»*«Sea.  Beeoher  v.  Jilar(|iM^te,  etc, 
Railings  MiU  O.  46  Mich.  103,  7  N.  W.  69$. 
•  New  York^^hSti  Greenpoint  Sugaif  Co.  v. 
Whitin,.  69  N.  ¥«  38^;  Paulding  v.  Chrome 
Steel  Coi  94  N..'Y.^dS4;  Bocb^estm-  Sav.  Bank 
Vv  Avefell,  MN.  Y..467;  Atli|«tic  Truat  Co.  y^ 
Crystal  Water:  C«.  72  Appi  Div.  53.9,  7§.  N. 
•Y;  IS^-647.    . »  •-    '  , , . 

J*iMik«yl««n{o.-t«Manhattan  Hardwajis  Co«  y. 
Phaira,  las*  Pa,  St.  110,  18  AtL  4^;  Mao.- 
hattev  Hardware  Go»  v.  Bolaaid,  .128' Pa.  St 
119,  iSAtl.  4aB.: 

Nihode  JaMiMt^^Bishop  v.  Kettt>  etc.  Co.  9» 
B.  i.  980,  41  AtK>:255. 

^  Writ  Vir9in4a.-^^^  Boyee  ▼.  Montauk  Gas 
C6A1  Co.  3T  W,  Vai  73,  16  a  R  601.    . 
'   H^i^coiMftH.^-Eafltrnkn    v.    Parkinson^    las 
Wis.  375,  113  X  Wi' 649. 

Thus  in  Pirth  Co.  V.  South  Cafotinlt  Umm, 
etc.  Co.  122  Fed.  569,  59  €.  C.  A.  ^8,  it  was 
held  that'  the  general  creditors  of  n  eof piMrsi- 
tlon  c6uld  not  impeach  the  validity  of  bonds 
issued  bV  it  onac^^bunt  Of  iliformalitieg  at  a 
meeting  of  the  stockholders  an^httHisiiig  tlie 
hsirknce.    The  'court  'MidV    ''WtM •  ttere  such 
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a;foii]isltand.legal  'met ting  of  the  Btook2i«lders 
as  i&  requtUfMi  i>y  law  to  be  ]k?14  befoqe  the 
mortgage  could  be  given?  The  court 'below 
reviewed  the  teatiiaoay  oin  ihi«  pointy. ;  pjnd 
answered  this  query  in  t)ie;  affirmative.  Upon 
examining  the  testimony,  we  fully  concur 
with  the  court  below.  Even  were  there  in- 
formalities, we  woufihaqt  lay  any  stress  on 
them.  All  the  formalities  required  to  be 
Used  1$ef e^e  bOTtdk  of "^or^tvtloiU  kve  iiteaaka 
4fe*  foi^  the^  tirotfe«tioXi'  of  sto'c^hcWer*^'  In 
Mshbp  V^KeA,'^tb:  «).  ^SO-'lt;^.  «^;^41 
Atl.  255,  the  court  said:  **M^ ^y i-ijft^n- 
ing  question  which  we  need  to  qonsider,  there- 
fore, is  whether  the  creditors'  6f  the  corpora- 
tion, who  are  represented  b^'the  assignee,  can 
take  advantage  of  the  defect  in  the  mortgage: 
llie  answer  to  this  question  depends  upon  the 
construction  to  be  put  upon  ^b^  charter  pro- 
vision above  recited.  Does  it  include  credv 
tors,  or  does  it  apply  solely  to  the"  stock- 
holders of  the '  corporation  ?  We  think,  as 
alreaidy  intimalfed^  that  it' w&s  enacted  solely 
for  the ;  protection  and  benefit  of  the  utock- 
bolder^,  and  hence  that  l^r^ditbrs  of  the  coW 
poration  ci^nnot  be  heard  to  (luestion  the 
validity  ot  the  mortgage  on  the' grotfnd  tHat 
t.he  requisite  am6unt  of  stock  Vas  not  repr<^ 
sented.*'  S6  in  HerVey  y.  l!linois  Midland 
R..Co.  28  Fed.  169,  it  wis  skid:  "The  pto». 
vision  in  the  act  of  1872J  making  the  kssent 
of  a  given  numbet  of  e^ckhold^rs  estential 
to  the  validity  of  a  mortgage,  is  pt^marily,  if 
not  exclusively,  for  the  berieflt  of  stockholderBi 
If  it  be  conceded  that  stbckholders  of  a  rail- 
road corporation,  formed  nnder  the  act'  ef 
1872,  could,  as  against  bona  fide  holders'  of 
bonds  secured  by  a  mortgage  executed  by 
such  corporation,  defeat  a  mortgage  Hot  ex>> 
e<ruted  with'  tlie  expressed  assent  <ol.the  Yeq- 
n^effte  number  6i  etookholdevis',  >it.  doea  inot 
follow  that  the' creditors  of  the  ootporatlon 
tonld  raise  any  Efisch  question.'.'^'  Likewise  hi 
Bartettv.  P6ltek  (5o.:i08  Al*.  «90,  18  8a 
«15,  '54  Am.  St.  l^p.  172,  it  W«A  held  that 
d  statute  prohibiting  the  pledge* of- its  f»ropr 
erty  save  in  the  manner  prescribed :  thereitf, 
watr  cnMtcfd  fdr-the  benefit  of  ateekk^lders 
flhd  coutdl  not  'be- invtiked  by  a. 'creditor  of.tlie 
eerperatitfn.  And  in  Beecher  r,  -Marquette^ 
etc.  Rolling  Mill  Co.  45  U'iOl!  108;  7  N.  :W. 
^5,  the  coutt  said:  |"Thei  statute  now  under 
consideration  was  passed  ..ta  protect  the.*  ii^ 
terests  of  atockhalders  .in  mining  compav^es. 
It  intends  tftat  t^eir  mining  /prpperty  sUaU 
not  be  conV^eyed  away  .or  moritigaged  except^  by 
their  deliberate  action,  after /thqy  have  be^n 
■otified  of  a.  prpposal  tp  do  so,, and. have  had 
•time  to  deliberate  jnppn  apd  f.ul|y,  consider  it^. 
Bui  the  matter  does,  not  conce]:n.  the  publip 
at  large ;.i¥)  pxinciplei  of  public  pojiicy  ia  ait 
stake;  BQ  wrong,  t^irect^pr  indirect,  i^  donp 
to -any  hnmaA.bQiDgJLf,  conveyance  is  made,  or 
mortgagf  giv^n  witbqut  ;t|)ev  exaat  m^tixip.  r.e- 


quiredi  unless  it  b^^a  WJC^mg  to  .the  stock- 
holders themselves.  And  as  others  are  not 
coaeerned,  why  should  tfie  statute  give  thea 
the  right  to  jraip^ .  q^uestions  of  ^  r€£;ularitj 
whiah  the  stockhol4ers  elect  ^  v^vet  We 
are  satisfied  such  wasi  nqt  its  .pwcpoae." 
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New  York  Court  of  Appeals — January  12, 

1915. 


213  N.  r:  ^97;  10*7  N,"B.  7te. 


Miuftl«ipal  Os^iporfttlaiui  ^  Fall«»»  ta 
FU«  Olaim  -^Xnfaaojr  wsiEKMaa. 
:  General  Village  Law^  ^Consol.  Laws,  c  ^] 
§  3il,  provides  tjhat  no^. action  shall  be  main- 
talned;  against  a  village  for  injuries  by  reafon 
of  the,  negligence,  .  etc.,  unless  commenced 
within  one  year  after  the  cause  of  actioo 
accrued,  nor  unless,  within  60  days  thereafter, 
a  written'  verified '  statement,  etc.,  shaTl  be 
filed  with  the  ^^llilge  clerk.  Hdd  that,  whm 
a  child  of  fiyeiwas  dnjurqd  by  the  alleged  neg- 
ligfiitce  of  %  ymige,..tl^.  fact  of  infancjr  did 
Qftt  ineapacita^e  the  infant  from  bringing  a 
suit  at  once  under  Code  Civ.  Proc,  §  468, 
providing  that  an'  infant's  right  of  action 
shall  not  b^  deferred  ott  account  of  infancy: 
and  hence  the  cause  of  action  accrtied  at  the 
time  of  the  injury,  and  not  from  the  date  ei 
the'  sttbsequMvt  appoiiltmeat  of.  a  guardian  sd 

litenlL.    t"  

•    CSee  no<)e.  at.iend  ol  this  ci^.]. 


»>      M 


Whene  4fn  inlant.Qve,  years  9,f  ag?  was  in- 
jured .by.,:tb«^  alleged  neglij^^nce  of  a  village 
on,  September  28,  1910,  its  right  of  action  is 
not , barrel!  because  it  did  not  file  *the  notioe 
r^cjuired  by  General  Village^  Law,  ^  341,  with- 
in the  6(y  days  required  by'sneh  section,  nor 
tibtil  August  5,  1912, under  the  rule  tliat  the 
law  does*  not  seek'to-eomiwl.  aasan  to  do  that 
which  he  cannot  posaibly  periorm;tbe  failure 
of  thf  lathep  or.niotber  to  file  the  notice  not 
bfiine  jQhfirjg^Qable  to  the  infant^ 
I    £See  note  at  endl  of  this  case.] 

Murphy  V,  Fort  Ediciird,  159  N.  Y.  App. 
Div..47^,  afl^rmed^ 

*  •  '  . 

.  Appeal  frpm  Appellat^e  Division  of  Supreme 
Court,  Th if d  Judic ^1  .Pepar tment. 

...Action  for  damages,  (^elia  Murphy,  infant, 
l^y  Alary  Ann  Murphy,  her  guardian  ad  litem, 
plainti^,  ;and  Vills^g^  of  Fort  Kd ward,  de- 
fsndaiiit.  .  Jpc^gn^ent  ^r  4ef<^dant  at  Trial 
Term  of  Supreine  Opur^  Judgment  reversed 
by  Appellf^te  .Diyisidn  qf,  Supreme  Court.    De- 
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fenilaiit  a'ppieale.    TliC'  facts  are  stated  in  the 
opinibn:     AFFVRMfeu. 

<  I   »         i»         •  > 

•  »  4 

Wyman  8.  BaeCOin^  fbr  aj^pelUnt. 
Erakine  O*  Bo§bt^  tot  vQMpoiideint.'        # 

[399]  CoiLlw,  J: — The  ffctiott  i«  fbr  Aegli- 
gehoe:  The  infAnt  plaintiff  wad,  wlien  injured 
on  Sept«itiber  28,  1910;  fiv6  y^arg  did.  The 
queetibn  presented  atides  ftrom  a  failtire  oi 
the  plaintiff  icy  comply  with  sieetioii  341  of  the 
Geiieral  VillAge  La;W  (Lawd  of  IfXD^,  chajK 
64;  Ckms.  LaWa,  eh.- 64).  THie  langfuti^e  of  the 
section  ifl:         .     .'     /  t    .        ..«  ■ 

''Ko ncthht  shall  be  maintained  agaimst  the 
vSUtige  for  dumagee  for.  a'  perBonal  injikry  or 
an  injury  to  pro{>erty' alleged' to  have  been 
sustained  -  b^  reason 'of  the  negligence  of  the 
village  ohr  of  any  officer,  ag^nt  or  employee 
therebf,  tinleeil  the  same  shlill  be  eommenced 
within  eite*  year 'after  tfife'  eaose  of  action 
iherefoi'  tAikll  hatii  acei^ed  nortmlesA  a'  writ- 
ten verified  cftatement  of  the  li^ture  of  the 
<?laim  and  of  the  time  kind ')^aee  at  w^4ch  sueh 
injury  is  alleged'  t&  haVe  been  rlM$eived'Bhail 
have  been  Died  with  the  vlHitg«  clerk  within 
sixty '  days  "Hfteir  theicause  of  •  action  shall 
have  accru'ed.  Ah  action  on  in(!h  "a  claim 
shall  not  be  eommehced  tm til' the* expiration 
of  thirty  days  after  it  is  |yresentM/*    '     ' 

A  'written  v^ifled'  '«tatenyent  vmder  and 
complying:  with  the  requirements' of  tfae  sec- 
tion, et»ept  thi^  ^tiirement  that  it  be  filed 
within  sixty  days  After  the  caiise  6f  action 
shall  have  Aocmed,  waa  filed  August  5,  l^lft; 
that  is,  alxynt  tweniy-^hreef  months  nftet'-tho 
injury.  The  a{>pellaht  pteMtots  Uie  sole  ques- 
tion (duly  preserved 'by  an  [400]  Exception  to 
the  adibisiBion  6f  the  stiifem^nt  in  (sMdence) 
whether  or  ndt  the  failure  to  file  l!he  state- 
ment Within  'sixty  days*  after  the  injury  is  a 
bar' to  the  maintehahce  of  tlie  action. '    * 

The  plaintiff  was  defeftAed  in*  a  former 
action  against  thtf  Mlawi^re '  and  Hudson 
"CompiBiny  to  recover  fbr  this  •  ■  injury.  '  ( See 
151  App.  Div.  351.)  Hler  moftHer,  Irer  guar- 
dian ad  litem  in  this  actiori,  was  appointed 
her  guardian  ad '  Vittsm^  Itii  thepufpotos  of 
that  action,  October  20,  1910:  '  That  atitien 
was  commetl^d  Novemtwr  15,  1910.  ■  ller 
mother  was  appointed  ^ardian  ad  litem  tor 
th&  pnrposes  of  this  actiob  Angusi  8;  1012. 
lliie  action  was  coDimedced'  O^tbber  '  l'4th, 
1912. 

In  Winter  v.  Niagara  Falls,  190  N:  Y.  l98, 
202,  13  Ann.  Cas.  486,  82  N.  £.  1101,  123  Am. 
St.  Kep.  540,  the  statutory  provision  under 
consideration  was  :"^  Air  ^claims  for  damages 

found^  ¥;p<'9t^iJ^^?^rf«¥M;iW^^^%.«i^y 

«lian,.bQ , presented  tA.fM/'?f??WP"  fR^^^y*t  ^^ 
wri^ing^.MFiUjtfi  ti^ts>  iifJrtr»ite«5o*h«».^«ur- 
rence  causing  such  damages;^ wli^tfi^'ithe 
omission  to  present  any  claim  in  the  manner, 
or  wiUiin  the  time,  In  this  section  pfrorided 
'      '-Anji.':CB8.'.lil9Cr-HB6.- 


shalT  be  a  Kar  to  tin  action  against  the  city 
therefor. '^  --  Judge  Gray,  writing  fbr  the  court, 
saids  'The  provision,  thorefove,  became  an 
essential  part  of  a  complainant^s  •  cause  of 
action  and  Compliance  with  its  requirement 
was  a  fact  to  be  alleiged  and  proved,  like  any 
other  condiiien  prdcedeiit  to  the  existence  of 
an  obligation.  (Reining  v.  Buffalo,  102  N. 
¥.  308;  Cwry  v.  Buffalo^  185  N.  Y.  366; 
MacMnllen  v^  MMdletown,  187  N.  Y.  37.) 
Municipal  liaMlity  for  injuries  is  a  mktter 
that'll^  within  the  control  ol  the  legislature 
and  wlien  it  is  enacted  what  that  Hability 
shall  be,  and  'the  conditions  upon  which  it 
may  be  enforced  ore  presbrtbed^  thi^  statutory 
proYisions  are  contradling  upon  tlie  subjects 
1\»  i^eqnire  the  pt^setttatlon  of  a  claim  within 
a  specified  time  ts'  ^ite  a  reasonable  pro^ 
viflion;  inasmuch  as- thereby'  the  municipality 
is  affbrded  or  meagre  of  protection  against 
stale  claims, -or  the  possible  [40t]  connivance 
of  corrupt '<offlcials."  It- permitted  an  investi- 
gation into  the  oedurretm-to  be  hod  at  a  time 
whcm  the  Evidence  telatihg  to  it  might  more 
readify  be  cotlected.-  The  provision- is  not  so 
rigid  as  to-be  beyond  aosnatruotion,- which 
admite  of  a  'substantial  compliance  with  its 
requirement,  or  of  Oil  excuse  for  delay  iii 
perfcrmanee,  when  caused  by  the  inabtUty  dt 
the  injured' person  to  cdmply.  (AValdeh  v. 
Jiunestown,  178  0^.  Y.-211I.M'  The  language 
of  section  341,  ''No  action  shall  be  main- 
tained .  :'  .  tinlbss  **a  'Written'  Verified 
sUtement'  .  •  .  ' '.  shair  have '  been '  filed-  With 
the  village  clerk  ivithin  -sixty  days  after  the 
cause>'ol'iuitaon' shall'  hai^  ■  accnked,'*  is  the 
equivalent  of '  the' '  cAotntory .  language  '  eotti- 
sidered  by  Judge ^Clf ay, -and  siich- conidueiOA 
the  respondent^  here  doe«  not  oppose.'  The  re* 
spottdtiht' does,'  hdw^erj  asserting  art  analogy 
between  an  infan<j  and  an  administrator  of 
am  estate,'  urge*  tit  at  the  plain€iff^  cAiise  ^f 
action  diid  n6t  accrue  until -the' Appofiitment 
of  her  guardian  <mP  lUem  for  'the  purpose  oif 
bringing  this  octibn,  even  as  on  adminis- 
trator's; caum  of  action  does  not  accrue  until 
his  appointment  (Orapov.  Syracuse,  183  N. 
Y.  395.  >  It  seems  to  me  the  distinction  be^ 
tween  the  two  ^aisee  is  quite  clear  and'  ee^- 
tainl  The  right  of  action  of  an  Infant  at  ita 
origination  is  and  remains  In  the  infant,  who 
is  of  course  in*  being.  Infancy  dOesnot  in- 
capacitate •  the  infant'  from  '  bringing  the 
action.  The  infant  is  the  real  party  alUiougii 
he  suesby  the*  guardian  '^  litigm.  ^ch  fact 
is  recognised  and- declared  in  the  Code  of  Civil 
Procedure,  section  46^:  ''•Where  an  infant 
faas'  a  right  of  action,  ho  is  entitled" to  maim 
tain  an  action  thei^eon;  and' the  same*  shall 
not  be  deferred  or  delayed,  on  account  Of  his 
infancy.''  The  gnnrdibn  ail  MMm  manages 
t^  suit-- for  the*  infant'  and  protects  hie 
iatereet*,  but  is  not,  and  the  -  infant  i^, 
the  real  party  to  the  action.    The  decision 
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in  Winter  v.  Niagara  Falle,  100  N.  Y.  198,  13 
Ann.  Gas.  486,  82  N.  K  1101,  123  Am.  St. 
Bep.  540,  above  cited,  may  be-  deemed  an  au^ 
tkoritj  overruling  tbe  respondent's  assertion 
in  that  it  [402]  held,  ja  ^eet,  that  infancy, 
in  and  of  itself,  did. not  prevent  the  operation 
of  the  requirement  that  the  notice  or  statei- 
ment  be  filed. 

The  requiraaent  of  the  statute,  however, 
as  Judge  Gray  wrote,  is  not  absolute  and  un- 
yielding. Judge  Gray,  further  said:  **The 
question  waa  well  disouAsed  below  and  I  think 
it  needs  no  further  discussion  here."  The 
court  below  saidt  "!No  rigid  rule  can  be 
established.  If  an  infant  of  ten  years  is  inr 
jured,  with  no  one  cikpftbto  of,  presenting  a 
claim  to  the  eommon  oouncil,  the  strict  limi- 
tation of  the  statute  should  AOt  be  raised 
against  him*  If  twenty  yearii.of  ageand  ma^ 
ture,  and  oot  disabled  unduly  by  his  injuriei^ 
then  the  s^atiiitory  req^ifements^  should  be 
applieable.  '£aeh  case,  miast  be  a  law  unto 
itself,  within  reaaon«,ble  •limits. 'V  ITie  Ap- 
pellate Division  held:  in  the  case  at  bar  "that 
a  child  five  years  qf  agie  is  not  precluded  fropi 
bringing  an  .aotieo  agaiij^st  a  village  h^  fail- 
ure to  file^  within  th^  time  proscribed  by  law, 
the  notice  specified  in  section .  341  of  the 
Village  liaw,  and^  furti^er,  that  a  child  of 
that»a^  should,  not.  be  prejudiced  by  tbe 
failure  of  its  father  or  mother  to  v  file  tktt 
same/'  .  '-.    :i- 

.  In.  this  state  .the  maxim  that  the  law  does 
not  seek  to  compel: a* man  to. do  that  which 
he  cannot  po^^ibly  perlorm  has  been.oofade  the 
basis  for  tlie  priJieipU  that .  physical  and 
mental  inability,  to  comply  with  a  statutory 
provision  of  the  Mind  under  consideration  ex^ 
cusea  the  non-compliaae^*  .  ( Wald^  v..  Jan%e»- 
town,  178  N.  Hi  21^  TON.  E.«4aa;.  Wliiteei4fl 
V.  North  Amfsricaa.Aoe..  Infl4.0o.  .30Q  !Ki  Y. 
9^0,  323,  »3  N.  £^  948^  35,]v^Rj^,  ,(]^.a)  09«; 
Forsyth  v.  Qswego,  191  N,  Y,  441,  444,  84  N. 
£.  9»2,  133  Am.. St.  Bep.  905.) 

This  court  has  .not.  doekired  ■  that  inlancy 
i»«ates  or  is  aoondition-of.meMtal  or  physical 
inability.  There  ar^.two  suggestive  judicial 
utterances.  The  one  of;  Judge  Gray  ia  tine 
Winter  case:  "The  .plaintiff  was  eighteen 
years  of  age  and,  so  far  as  the  complaint 
shows,  presumably,  was  able  to  cause  .a  claim 
to  be  ^led,.  and  the<  statute  makes  [403]  >  no 
exception  aa  to  persona."  The  other  of:  Judge 
Bprij^  in  the  opinioik  ol  -the  .Appellate  Di- 
vision in*  the  Winter  oase:...  "If  an  infant  of 
ten  years  iff>  injured,  with  no  one  capable  of 
presenting  a  claim  to  the  comtnon  council,  the 
strict  limitation  of  tbe  statute  should  not  be 
raised  against- bim«  If  twenty.. years. of  age 
and  mature,  and  not  disabled  unduly  by  his 
injuries,  than  the  .atatutory.  requirements 
should  be  applicable."  Thepe.  ai«  cases  hold- 
ing that,  a  parefLt  is  tba  natuiad  guardiaji 
and  protector  of.  the  rigbtys  ol  his  infant,  child 
It  cannot,  however,  be  justly  held,  we  think,. 


that  rights  accorded  by  the  law  to  infant* 
are  forfeited  because  a  parent  did  not  per- 
form for  an  infant  where  performance  was  ex- 
cused because  of.  the  infancy. 

We  are  ol  the  opinion  that  immature  infas- 
cy,  which  includes  the  age  of  ^ve  years,  is,  a.<» 
a  matter  ol  law,  a  condition  of  physical  and 
mental  inability  excusing  compliance  with  the 
requirement  of  section  341.  It  ia  reasonable 
to  conclude  that  mability  is  attributable  to  s 
final  perio^y  as  a  matter  ol  law,  and  throogh 
a  period  lying  betweteii  those  two  the  questioo 
of  ability, is  .a  questioni  of  fact  to  be  submit- 
ted to  and  determined  by  the  jury.  (See  For- 
syth v.  Oswego,  IW  W.  Y.  441,  444,  84  N.  C. 
392,  123  Am.  fit.  lU^p.  605^  Cogaa  t.  Burn- 
bam,  17d  Massi  391i.f»6,N.  £.  d85|  BarcUv  v. 
Boston,  1«7  Mass.  696,  46  K.  £L  113;  Baxclav 
V.  Bositon,  173.  MiMW.  310,  53  N.  K.  822.)  It 
ia  Bot.  necessary  ^ow  to  determine  the  age  at 
which  the  first  period  ends  and  that  at  which 
the  filial  period,  faisgjhia;  mdoed  they  might 
differ  with  the  Ia4*ta  olrdiffereat  pasts.  .  Cer- 
tainly any  child  only.  (Lvb  years  ol4  l^aa  not 
reached  sud^  maturity  sad-  capacity  either 
physical  or.  mental  ihat  be  would  seek  tc 
know  his  >righ|^  or  could. unden^tand  tbem  if 
stilted  pr  a^preb^iid  th#  need  ol  searchia^ 
out.  or  onforointg,  i^iy  legsA  reniediet  becanar 
of  their ,  Iny^iepi.  .     , 

Qur  ocnclusiOA  la  itot  in.  aocord.  with  the 
rule  enforced  m  some  jurl^dicdons  that  in- 
fants are  not  exeeplad- Iron^  the  operation  of 
the  statutory,  r^uiren^nt.  and  that  the 
f4<H3  were  fact  Wn^  tbf^  iniujred  person  is  aa 
infant  is  Aot-  suf^ciAp^  to  excuse,  failure  to 
giye  tJne.  statuto^  iiot^iia> . .  {Peoples  v,  Val- 
paraiao^  178  lu^  67di  10(>  J^.  fi*  .70;  Hoffmana 
V.  Milwaukise  JSlmtrioit.  t^^.Co,  127  Wis.  76. 
106  :N.  W.  808j  JtCprgan  .T<  I>es  Moines,  60 
Fed.  .208,  }9  U.^.  4i^  |i93,  8  a  G.  A.  d6d; 
Davidson  v^  Muskegon,.  Ill  Mich.  454»  69  N. 
W.  670.)  Ia,  ceirta«n':  o((  tho9c  juriisdictioBfl,  if 
not  in.al),.^e.jruU.tiM|t  iiiepital  and  physiral 
inability ..  oiiCusflS  nonrccavkplianoe-  wiUi  the 
statute  does  not  obtain,  l^e  condusioa  here 
reached  is,  .a^  appe«4v.lrom  our  prior  de- 
cisions already  cited, .  wifthiiL  the  legislative 
intenj^io^  apd  is  j«pt 

Tlie  judgment  should  be  ai&rmod,  with 
costs. 

Willard  Bartlett,  Ch,  J»,  Chase,  Cuddehack, 
Miller  and  Car4o^  JJr»  concur;  Hiscock,  J., 
absent. 

Judgnient .affirmed. . 
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Tlie  jTf  ported  case  ronlorms  to  the  rule  laid 
down  in  Winter  'v.  Nklgaia  FalLa^  190  K.  T. 
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198|  IS  Ann.  CU«k  4SC,  that  infancy  in  and 
of  itaelf  does  hot  ftifdp4»nd  the  time  presoribed 
by  dtatnte  for  the  Ming  of  a  claim  against  a 
municipality  for  damages  resulting  from  the 
happening  of  an  accident,  where  the  filing  of 
such  claim  is  a  condition  precedent  to  the 
right  to  maintain  an  action.  To  substantial- 
ly the  same  effect  see  Morgan  v.  DesMoines, 
«0  Fed.  20»,  19  U.  8.  App.  59^],  8  V.  C.  A. 
569;  Davidson  v.  Muskegon,  111  Mich.  454, 
09  Nev.  670.  The  reported  case,  however, 
holds  that  an  infant  of  five  years  of  age  who 
has  not  ftled  bis  claim  ia  time  is  excused  be- 
cause of  his  extrenie  minoritv  and  dis- 
tingulahes  its  decision*  from  the  mie  laid 
down  in  Winter  v.  Niagara  Falls,  supra,  on 
the  basis  that  an-  infant  of  five  is  hardly 
obliged  to  display  the  prudence  and  caution 
of  an  infant  of  eighteen,  which  was  the  age  of 
the  infant  in  Winter  ▼.  Niagara  Falls.  The 
reported  case  goes  so  far  as  to  assert  that  the 
earlier  period  of  Infttncy  is  as-  a  matter  of  law 
a  condition  of  msatal  inability  which  ex- 
cuses compUanes  with  a  requirement  of  this 
nature,  while  later  infani^y  should  as  a  mat- 
ter of  law  be'considel-ed'a  period  of  ability 
from  which  an  infant  should  not  be  excused 
for  failure  to  observe  t^e  requirement,  and 
that  between  these  peribds  ability  ot-  inability 
of  an  infant  Is  a  ^estion  of  fact  to  be  de- 
termined by  a  Jury,  takisig  Into  consideration 
all  the  circumstances  involved  in  each  case. 

It  bias  btien  held  that  the  statutory  .  re- 
quirement' regulating-  the  filing  of  ctaidis, 
against  a  mmiici|>ality  does  not  apply  to  a 
statutory  action  for  death  by  wrongful  act 
brought  by  the  reprsseiitative  of  the  deceased. 
Prouty  V.  Chicago,  250  111.  222,  95  N.  E.  147, 
reversing  159  111.  App;  62;  Devitle  v.  Chicago, 
166  111.  App.  17,  follottinff  Prouty  v.  Chi- 
cago, supra;  Kesb'it  v.  Topeka,  87  Kan.  394, 
124  Fae.  166,' 40  L.R.A.  (N.S.)  749. 

As  to  the  effect  of  the  disability  of  a  claim- 
ant i-n  'satne  resp^dt  othe^  than  infancy  as 
suspending  the  period  of  time  prescribed  by 
statute  fbf  the  filing  of  a  claim  against  a 
mtinicipality,  the  recent  cases  have  adopted 
different  views.  8bme  courts  have  held  that 
disability  eithrer  mental  or  physical  or  both 
is  -not  sufficient  td  excuse  the  failure  to  file 
a  notice  of  diaim  within  the  prescribed  time. 
Peoples  V.  Valparaiso,  176  Ind.  673,  106  N. 
E.  70;  MdCollum  t.  South  Omaha,  84  Neb. 
413,  121  N.  W:  438  (strong  dissenting  opin- 
ion) ;  Ransom  v.  South  Bend,  76  Wash.  396, 
136  Pacl  365;  Hall  v.  Spokane,  79  ^'ash.  303, 
140  Pac.  348.  Thus  in  Peoples  v.  Valparaiso, 
stlpra,  wherein  it  appeared  that  the  plaintiff 
was  under  tWo'  disabilities,  sickneis  and 
infancy,  the  court  held  that  the  failure  to  file 
a  claim  against  a  city  within  the  statutory 
period  was  fatal  to  the  plaintiff's  cause  of 
action,  saying:  "Section  8962  [Burns*  1908 J, 
supra,  does  not  contravene  article  1,  section 


23,  of  the  Indiana  Constitution.-  Tomhey  v. 
Deoatnr,  175  Ind.  98,  93  N.  £.  540,  32  L.R.A. 
(N.6.)  350.  The  liability  c^  the  city  in  the 
first  instance  was  statutory,  and  s^tiou 
8962,  supra,  is  •  simply  a  limitation  on  that 
liability.  One  seeking  the  benefit  of  the  stat- 
ute must  show  that  he  is  a  it  kin  its  provi- 
sions, including  that  requiring  the  notice-; 
and  the  fact  that  such  person  was  unable  to 
give  notice,  or  cause  it  to  be  given^  affords 
no  excuse  for  a  failure  to  comply  with  the 
terms  of  the  statute.  Touhcy  Vv  Decatur, 
supra.  No  exception  as  to  persons  is 'made 
in  the  statute,  and  none  cafi  be  engrafted  on 
it  by  the  courts.  It  imposes  on  all  persons, 
including  minors,  the  obligation  to  serve 
siich  notice  in  order  to  maintain  an<  action. 
Hoffmann  v.  Milwaukee  Electric  B.  etc.  Co. 
127  Wis*  76, 106  N.  W.  806 ;  Winter  v.  Niagara 
Fans,  190  N.  Y;  198,  13  Ann.  Cas.  486  and 
note,  82  K.  £.  1101,  123  Am.  6t.  Bcp.  540; 
Davidson  v.  Muskegon,  111  Mkh.  454,  60' N. 
W\  670;  28  Cyc.  1450.  That  the  ends  of  jus- 
tice might  be  the  better  snbserred  by  maicing 
exceptions  in  eases  such  as  this,  sfnd  possibly 
others,  appears  scarcely  open  to  controveorsy^ 
but  the  making  of  sueh  exceptions  is  a  duty 
solely  devolving  on  the  legitiative  department 
of  our  government,  and  courts  cannot  right- 
fully modify  the  terms  of  a. statute,  however 
meritorious,  such  modification  may  appear/' 
In  Hall  ▼.  Spokane,  79  Wash.  803^  140  Pac. 
348  {following  Benson  v.  Seattle,  78  Wash. 
541,  139  Pac.  501)  it  was  held  that  a  per- 
son' who,'  intending  to  commence  an-  action 
against  a  city,  failed  to^  file  the  requisite  no- 
tice of  claim  within  the  tliirty  days  allowed 
by  statute',  during  twenty^nine  days  of  "which 
^e  plaiiitiff  was  capable  of'  filing  her  claim, 
?va8  n«t  excused  by  disabiH^,on  th« thirtieth. 
The  court  said:  ''*ln  the  Bom  case  [Born  t. 
Spokane,  27  Wash.  719}  the  oeuvt  said:  '  'We 
think  the  gsnoral  rule  is  that  it  must  be 
shown  that  there  is  such  pkVsical  or  mentill 
incapacity  as  to  malde  it  impossible  -for  the 
injured  person  to  procure  the  notice  'to  l>e 
served,  and>  if  there  is  an  actmal  Incapacity, 
it  makes  vi^ry  little  diff'erence  in  reason 
whether  the  incapacity  Is  iSental  or  physical.' 
No  claim  iti  niadfe  in  Uie  instant  case  that  the 
appellant  was  unable  to  present  her  claim 
within  the  first  twenty-nine  days  following 
the  injury.  Indeed,  ^her  own  evidence  sho-vi^s 
that  she  frequeiitly  visited  her  phyeieian 
during  this  time,  that  she  was  able  to  go 
about,  and-  tliat  she  could  have  presented  her 
claim  in  person.  It  is  not  contended  that  the 
charter  provision  is  either  unreasonable  or 
invalid:'  The  contention  is  that  the  appel* 
lant  brought  herself  within  its  provisiMis. 
Under  the  authorities  cited,  the  court  was 
right  in  withdrawing  the  case  from  the  jury. 
The  statute  makes  a  compliance  with  tho 
^charter  provisions  mandatory."     In  Hansom 
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V.  South  Bendj  76  Wash.dlM^  136  Pae.  365, 
the  ooart  said  that  incapacitjr  or  diBabilRy 
would  not  excuse  the  failure  to  file  a-  Botiee 
of  claim  and,  eritieizing  the  holding  in  Wal- 
den  V.  Jamestown,  178  N.  Y.  .213y  70  N.  E. 
466,  said:  "The  Ne%v  York  courts  havte  held 
that  a  failure  to  serre  a.  preliminary  notice 
required  by  a.  legislative  charter,  (withw 
forty-eight  hours  after  the  happening  of  the 
•aocident)  is  not  a  bar  to  an  action  wliere 
the  injured  party  was  .  imable  to  transact 
business  during  the  time  fixed  in  the  charter 
lor  the  service  of  the  notice.  Walden  v. 
Jamestown,  178  N.  Y.  213,  70  N.  £.  466.  This 
holding  was  rested  upon  two  maxims  of  the 
law:  (a)  ^Tliat  a.  thing  whieh  is  in.  the  let- 
ter of  a.  statute  is  not  within  ^e  statute  it- 
self unless  it  is  "withiii.  the  intention)  o^the 
statute  makersy'  and  (b)  that  the.  la.w  does 
not  seek  'to  compel  a  man  to  do  that  which 
he  cannot  possibly  perform.'.  These  are 
s6und  maxims  ivhdil  soimdly-i/pplied.  TheiPe 
is  another  maxim,  however,  which  we .  appre- 
hend is  even  more  potent,  vim,;  that  the.  legis- 
lature<  is  presumed  to  have  meant  what  it 
said.  The  notice  in.  tha;t  -ease  was  served 
seventy -two  hours  aitev  the  accident  occurred. 
The  court  said  that: this  ^wasa  sufaatantial 
oompliance  witii  •  the '  statute.'  We  feel .  con- 
strained .  to  adopt  the  view  that  the  legisla- 
ture ;t|iought  ii  beat  not  to  except  either  in- 
capacity ordisabiHty.f  And*  in  reference  to 
the  Tule:  laid  down.*  in  Born  v«  Spokane^  27 
Wash  7^19,  68  Pac  366,  the  oourt  said:  "The 
•  appellant  invites  ua  to:  apply  this  rule  of  in- 
terpretation to  the  statute.  This  we*  eaAsot 
•do/ without  trenohlng. upon;  powers  vesibed-ex- 
.chisivaly  in  a  eorordinatei  branch  of  the  state 
government.  When  the  law-making  bi?anch  of 
the -goveroiment  1|^$.  spoken, :  the  courts  may 
>ntefpret,.but.eanaotadiitto  or  take  £rom«  th^ 
•clear  aad-  unambigisoiua  meaning  .of,  the  iaw. 
To  d«  ao  Mrould  be  legislation  rather  than^  in- 
tflirpretation.  The  policy,  txpediem^j  and  wis- 
diQm..df  a  statute:  ace  legislative  and  Jiot  ju- 
dicial-questioue/' .  .  •  r  ', 
'Other  juriadiatioasvhav^  maintained  that 
•physical,  or  mantal  incapaoity  is.  sufficient  tp 
excuse-  a  failur^e-to  Hie  th«.  prescribed,  not^ 
of  dajm...  Stoliker..v.  Boatoni204  Masa  522, 
90  $i,  E«  027 ;  Terrell  y.  Washington,*  I5a  i^^. 
a  2»1,  73  S.  £.  «38;  HartseU  v.  Ash^ville, 
166.  N.  C.  -633,  .82  S.  ii,.  946  {retxmai^ing 
164  .N.  C.  1^3,  Sa  8*  E.  ?«6/.;  O'Connor  v. 
J^amilton,  8  Out.  U  Rep..  391*.  3  Ont^  W..  Eep. 
018  ( •  Morrison  v»  Tpronto,  12  Ont^ ,  L.,  Bap. 
333,  7  Opt  W.  Rep.  547,(607..,.  Thus  dn  Xec- 
rell  .,V4  Washington,  supra,  wherein  it  ^a^p- 
peared  that  the  ^ Uintiff  was  both  mcmtaUy 
aayd  physical^  ji^fDapabla  of  filing,  a  notioD 


within  the  requisite  statutory  period  the 
court  said:  ^'The  defendant  alleged  that  the 
•claim  of  the  plaintiff  had  not  been  presented 
within  the  time,  fixed  by  ita  charter.  Bat 
the. jury  have  found*  under  proper  instruc- 
tions, that  by  reason  of  his  injuries,  wfaidt 
affected  him  both  mentally  and  physically, 
the  ■plaintifi'  was;  unable,  divix^  that  period, 
to  transact,  ordinary  businesa  or  to  present 
his  claim,  and  that  he  did  so  within  a  rea- 
sonable time  after  he  was  restored  sufficiently 
to  do  so.  Tbis^  we  think,  excused  tiie  delay. 
The  general .  rule  in  such  cases  secooB  to  be 
that  in  order  to  .excuse  a  atrict  compliance 
with  the  provisioni  it  niust  be  shown  that 
ther«  is  such  physical  or  mental  incapacity 
as,  tp  make  it.  inipossibie  for  the  injured  per- 
son, by  any  ordinary  nieans  at  his  oommand, 
.to  procure  service  of  the.  notice'  or.  a  filing 
of  theiolaini,  whichever  U  required*  and  if 
•there  is  an  actual  incapacity,  it  can  make  no 
practical  difference  in  reason  whether  it  is 
mental  or  physical  in  ita  nature.  Bom  v. 
Spokane,  27  Wash.  -719;  Barely  v.  Boateo, 
162  Mass.  1^7.  It  may  very  properly  be  said 
that '.it  would,,  in,  truth,  ahock  the  sense  of 
justice  and. right  if  this  provision  was  ooo- 
stru^d  so  as  to  hold  the.  notice  of  the  plain- 
tiff'a  claim  insufiicient -under  the  circwmatan- 
CCS.'.  It  is  an  accepted  maxim  that  the  law 
idoes  not  seek  to  ^oiapel.  that.to  be  done  which 
is  impoaaiUe.  It-  cannot  reasonably  be  pre- 
sume, tibiat  .the  intention  of  the  legialature 
in  enacting  this  charter  would  lead  to  any 
.sucb  unjust  conclusion,  and  it  .is.  a  funda- 
mcn/tal  canon  of  interpretation  that  a  thing 
which  is  within  the  If^t^r.  ^p|-  a  statute  ia  not 
^ithin  theatatute  HasUi  unless  it  is  within 
the  intf^ntion  of  the  makers." >  .Aipd.in  Hart- 
seU  V,  Asheville,  166  K  C.  633,  92  S.  E.  946 
icomidmi^  l^  ^,  a  ;i,93,^0  ;Sw  £.  220^, 
under  a  (garter  requirementj  providing  that 
a.  x}laiinan.t  must  fil|e  a  notice  of  claim  within 
.ninety  days  after  the  accident  it  was  held 
.that  a  , person  who  liad  be^n  practically  die- 
»ab^  during, tlia);  period  .would  not  lose  his 
right  of  action  against  tlie  city.  The  court 
Xollowed  Terrell  v.  Washington,  supra.  In 
figan  V.  Saltfleet,.29  On;t.  L.  Eep..  116,  4  Ont. 
W^  N.  1(384,  incapacity  continuing  for  two 
lyeeksp  but  leaving  more  than  two  weeks  with- 
in which  to  ^ve. a  notice  of  claim  was  held 
not  to  be  a,  sufficieiit.  excuse  ^r  a  failure  to 
91e  the  prescribed  .notice. ,  Qut  in  Morrisoa  v. 
Ttforonto,  12.  Qnt.  U  Rep,  333,  7..0nt  W.  Rep. 
^4^,  607, /^t. was  lield  that  a  pforsc^  who,  haatg 
req^red  >o  ,filQ,.a  daim  within  sevep  days 
after,  being  injured,,  wa^  ificapacitated  for 
three  weeks,  waa.ei^euscd  from  failure  to  file 
a.  n/;>ti(?c  of  jcl^m.  .*,.  , 
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11914]  a  k,  B.  772. 


'WmttfTWoAM'  wkd  Water  Campwadwrn  *• 
tJm4e9ciMmAd  Water  Pipee  <^  Uabll- 
ity  £ov  ls^iislea« 

A  person  conveyuig  water  in  undergrpund 
pipeSy  b^  virtue  .of  a  ^cenae  to  use  a  public 
street  for  that  purpose^  is  liable  irrespective 
of  negligence  for  injuries  caujsed  by  the  burst- 
ing  of  a  pipe. 

(See  note  at  end 'of  this  case.} 

C779]  Appeal  ^rom  a  decision  of  Scrutton, 
J.;  reported  [1913 J  3  K.  B;  442. 

The  plaSntilfB  were  a  oompcmy  supplying 
electricity  1b  the  eity  of  London  under  a  pro- 
vifiional  order  under  the'  authority  of  which 
thpy  had  placed  ■  their  cablee*  under  certain 
of  the  public  streets.  The  defendants  were 
the  owners  of  hydraulic  mains  :eontaining 
water  at  a  high  prtesure  used  to.  suf^ly 
hydraulic  power,  which  nuiins  had  been  laid 
under  the  Same  streets,  also  under  statuto^^T 
authority.  The  action  was  brought  to  veeoTec 
damages  fot  injury  to  the  plaintiffs!  cable* 
in  four  different  streets/  -Watep  Lane,  Upper 
Thames  Street,  Cannon  Street,  and  St«'Swlthr 
in's  Lane,  caused  by  the  bursting.  o£  tire  de> 
fendants'  ttiains.  Two  of  the  mains  which,  so 
burst,  those  in  Upper  Thames'  Street  and 
Cannon  6tr<iet,  were  laid  under  a  private  Act 
passed  in  1871 — 34  ^  35  Vict.  c.  oxxi.>^ 
which  did  not  contain  the  usual  clause,  now 
found  in  Gasworks  Acts*  and  other  similav 
Acts,  previditig  that-  nothing  in  the .  Aot 
should  exempt  the  company '  from  liability 
for  a  nuisance.  The  other  two  mains-  were 
laid  under  the  London  Hydraulic  Power  Act; 
1984  (47  ft  48  Vict. «.  Ixxii.),  which  in  a.  17 
provided  that  ^'Nothing  in  this  Act  shall  ei^- 
empt  the  tompany  from  any  indictment  suit 
action  ot  other  proceeding  at  law  or  in  equity 
in  respect  of  any  nuisance  caused  bj  them.'' 
And  by  s.  1  of  that  Act,  **Tbi»  Act  may  be 
cited  for  all  purposes  as  the  London  Hydraulic 
Power  Act,  1S84,  and  thiis  Act  and  the  Act 
of  1871  as  astfcnded  and  extended  by  this  Act 
shall  be  read  and  construed  together  as  one 
Act."  The  plaintiffs  alleged  that  the  %iratef 
had  escaped  from  the  mains  by  reason  of  the 
defendants'  'neglige^nce,  or  alternatively  that 
the  delfendants  were  liable  as  for  a  nuisanee. 
The  defendants  denied  the' negligence,  and  con- 
tended that  in  the  absence  of  negligence  they 
were  not  likble,  especially  as  they  contended 
that  the  fractures  of  their  mains  were  caused 


by^aubeidenoe  due  to  the  laying  of.t^ie  plain- 
tiffs' cables.  •  The  judge  found  the  following 
fsots:-—  .. 

.[774]  A.  On  Feb|?uary  4,  1012»  the  defend- 
ants' main  in  Water  •Lan.e  burst  i^nd  did. 
daaoage  to  the  plaintiffs^  cable»  thereby  neces- 
sitatii^.  repairs  which  cost  583{.  1,0s.  \Odi 
The  defendants'  tttain, was.  laid  in  1S95,  the 
plaintiffs'  cable  lit  lMa-2.  The  soil  in  Water 
Lane  was  not  very  sounds  and  when:  the 
plaintiffs  laid  th^lr  cable  in  1902,  and. the  ex-* 
cavations  were  filled  np«thef  settling  down  of 
the  soil  did  4amage  to  th^  defendants,'  mains 
for  which  the  plaintiffs  paid.  This  w.as  put 
right  in  a  manner  satisfactory,  to  all  partiea 
at  the  time,  S9d  nothing  hfippened  frpm,  June, 
1002,  till  FebruAry,  :1912,  when  the  die/end- 
anta'  main  was  fractured  in  a  wav  which  was 
due  .to  subsidence  or  shifting  of  the, soil,  le,avr 
ing'  the  main  .unsupported  in  places,  when  th,e 
weight  and  pressure  of.  the  pipes  and  the 
water  wHhin,  probably  assisted  by  the  vibra- 
tion of  the  heavy  tra^c  and  a  sharp  ^rost  at 
the  time,  cauaed  the  fracture*  The  effective 
cause  was. the  subsidence.  -This  was  due  to 
the  nature  ef.ithe  soil  and  the.  traffic  over  it. 
The  judge  was  uot  satisaed  <;hat  the. plaintiffs' 
work  in  1902  of  anything  Ahat,,had  happened 
to  it  since  had  *auything  tq  d|0  with  the  sub- 
sidence in  191^4  The  de^endSinU  suggested  in 
this. and  the  other  cases  that  ihe  subsidence 
was  caused  by  the  perishing  of  the  wood  sur- 
totmding.the  plaintiffs'  cables  wJhich  were  lai4 
in'  bitumen  in  a  wqoden  mould,,  which  perish- 
ing let  the  -soil  dowi^.  .The:  ju4ge  was .  not 
satisfied  that  this  wa^  so.    , 

.B<  On  February  .6,  1912,  during  the  same 
sharp  frost,  the  defendants'  main.,  buurst  .in 
Upper  Thames  Street. ^ad  did. damage  a^ount- 
ing  to  411,  Os.  10<f.  to  the  plaintiffs'  cables. 
The  defendants'  mmm  was  laid  in  1883»  the 
plaintiffs'  cahlei  in.lOOJ.  There  was  a  large 
inspection  chamber  of  the  plaintiffs  built 
near  the  point  where  the  burst  .occurr,ed. 
Nothing  happened.. frpm  1901  to.  1912,  .when 
the  defendants'  flange  broke  transversely  near 
the  inspectipn .  pj^amber.  The  .fracture^  was 
due  to  subsidence  of  the  soil  leaving  the  pipe 
unsupported,  and  to  vibration  by  heavy  tfaf&c 
in  a  hard  frost.  The  judge  was  not  satisfied 
that  the  plaintiffs'  works  in  1901,  or  anything 
that  had  happened, to  them  since,  had  any- 
thing to  do  with  the  burst  in  1912. 

C.  On  February  10,  .1912,  a  burst  in  the 
defendants'  main  -  in  .  Cannon  Street  caused 
damage  ,to  the  plaintiffs'  cables  amounting 
tO'31.  Ss.lt^  This  amount  was  so  small  that 
very  little,  was  said  {776]  .about  it.  The 
burst  was  due  to  sub^id^nce  of  soil  and  vibra- 
tion caused  ^y  the  uoderground  railway  and 
traffic  above,  and  the  cables  of  tbe  plaintiff^ 
had  noUiing  to  do  with  it. 

D.  On  Augifst  27,  1912,  a  burst  of  thft  de- 
fendants' main  in  St.  SwHhin's  Lane  caused 
damage  to  the  plaintiffs'  cab\es  amounting  to 
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80/.  38.  lOd.  The  defendants'  mahi  wa&  laid 
in  1892,  the  plaintiffs'  cables  in  1901.  Hie 
fracture  was  due  to  subsidence  of  the  soil 
leaving  the  main  unsupported  and  iubjeci  to 
the'  vibrations  of  heav^  traffic.  The  judge  was 
not  satisfied  thai  any  work  of  the  plaintiffs* 
in  1901  or  any  changes  in  its  condition  since 
had  anything  to  do  with  the  burst  in  1912. 
He  found  that  thte  defendants  were  not  guiHj 
of  any  negligence  either  in  the  manner  of 
laying  thieir  mains  or  in  r^pect  of  the  mate- 
rials of  Which  the  'raafns  were  constructed, 
and  that  they  couM  not  by  any  reasonable 
care  have  detected  the  subsidesices  before  the 
bursts  occurred. 

Schitton,  J.,  held  (1.)  that  the  doctrine  of 
Rylattds  r,  Fletcher,  L.  R.  8  H.  L.  <Ettg.)  330, 
applied  not  only  tb  case^  in  which  the  ian*' 
gerous  thing  had  escaped  from  the  defendant's 
land  on  to  the  plaintifTs  land  and  done  dam- 
age thete,  but  also  to  cases  in  which  the  site 
of  the  plaintiffs  injury  was  oecupied  by  him 
onl;^  under  a  licence  and  Hot  under  any  rrght 
of  property  in  the  sol),  and  that  -in  thd  ab- 
sence of  statutory  authorization  of  the  mri- 
sance  the  defendants  were  liaVle  for  the 
damage  eattsed  by  the  bursts 'in  their  mains, 
notwithstanding  that  they  "had  been  guilty  of 
no  fiegligence;  "and  (2.)  thai' the  effect  of  the 
tWo  Acts  being  read  together  as  one  Act  was 
to  talce  away  the  privilege  which,  dbwn  to  the 
passing'  of  the  later  Act,  the  def^ildants  had 
enjoyed,  in  respect  of  the  two  Urst^mentloBed 
mains,  of  nfot  being  liafbl^  for  damage'  dotie  by 
their'  btrsting  ih  the  itbsc^nce  of  tiegli^nce, 
and  that  consequently  ht  the  case  of  all  four 
of  the  mains  the  defendants  Vfet^  Hable  is -for 
a  nuisance.'  ' 

The  defendants  appealed:        -    .. 

l^oHkey,  It. C,  and  F.  tfotfer  lOr  appellants. 

McCuU,  K.C.,  and  Ci  B:  Marf(i>tt  for  n* 
spondent^.  '  ... 

Bedte  d  Co,,  solicHofid  foi^  appellants. 
'   Ttadgate  d  Co.,  solicitbrs  for  respondents. 

t777J  Lord  SuMWMr.-^TMs  Is  an  appeal 
from  the  judgment  of  Scruttdn,  J.,  in  favour 
of  the  j^lafntiffs'  claim  fbi^  damage  done  to 
their  underground  electric  cables  by  tfcc-  es* 
cape  of  water  fr<!mi  the  defendants'  Under* 
ground  mains.  Both  parties  carry  om  tinder- 
takings  for  profit,  and  have  certain  statutory 
permissions  and  powers  Under  private  Acts  of 
Parliament:  The  damage  was  actually  done 
in  four  places  in  the  City,  whef-e  the  mains 
of  the  defehdahts  and  the  cables  of  the  plain- 
tiffs weire  underneath  the  surface  of  the  street. 
In  two  of  them,  the  mains  we*e  put  !n  [778] 
under  the  defendants'  earlier  Act,  the  other 
two  after  thev  obtained  theif  later  Act.  In 
1912  there  were  subsidences  of  the  surround- 
ing soil,  and  the  mains  were  left  unsupported 
in   consequence,   whereupon    the   weight   and 


pressure  df  :ttid  pipts  •  and  the  -wiatar  widun, 
probably  assisted  by  ihf  Tibrwtion  of  the 
heavy  traffic  and  a  sharp  frost  at  the  time, 
caused  the  fracture.  The  effective  cause  was 
the  4irb*itlenee.:>  This;  Wsts^^dlM  to  4]ie  ustare 
of  the  soil  and  the  traffic  over  it.  The 
learned  judge  finds  substantially  the  same 
events  in  all  the  cases. 

The  defendants  by  their  Acts  of  Parliament 
are  incorporated  for  Hf^e  purpose  of  supplying 
power  by  hydraulic  pressure  for  cranes  And 
similar  uses,  and  are  not  allowed  to  supply 
water  foraay  puppofiea  whloh: would  cva^  into 
cm&petitioii  with  the  eudiaaty  water  mt^^j. 
Accordingly  they  keep  their  ntains  diarged 
at  very  hi^  pressure,  and;  Ks  soon  as  the 
breaks  occurred,  the  water  escaped  under  a 
very  higli  head.  No  doubt  there  would  be  a 
complete  wash-out  of  the  earth,  and  injury  to 
the  cables  and  ^  penetratipn  of  the  insulation 
would  follow  comparatively  soon  with  serious 
results;  Xegligence  was  alleged,  but  warn  neg- 
atived by  the  learned  'judge. 

The  first  question  is  whether,  under  those 
circumstainces,  the  ^aintiffs  sustained  partic- 
ular injury  by  a  nuisance :  or  an  invasion  of 
their  rights  in  the  nature  of  a  nuisance 
caused  by  the  defendants;  and  without  wish- 
ing to  treat  the  argument  :with  any  disrespect, 

1  ca^  answer  thathriefiy^  if  curtly,  Uy  quot- 
hig  Oollins,  M.Ri,  la  MidWxrad  t.  Manchester 
I1066J  ^  K.  fi.  4£ng.)  606:  "If  that  was 
not  a  nuisance^  I  do  not  loiov  what  would  be 
ene.*'  Indeed  Imigfat 'disfiose  of  this  case  by 
saying  that,  as  Midwood  -l^ 'Manchester  £1905] 

2  k.  -B;  (Bng.)  fi97,  ia  a^  deeision  of  this 
C6urt,  unless  it  can  be  effectively  distin- 
guished, nothing  mote  need  be  aaid.  In  that 
^ase  the  plaintiffs  :had'  premises  and  stock  in 
trade  adjoining  a  street  in  Manchester.  The 
Manchester  Coif>oration~t-the  undertakers  of 
the  eleetricity*  8ttpply-»-ha4  their  mains  in  the 
streets.  Negligence  was  not  relied  upon. 
SomelMiw  ther.inSuMion  of  the  oonductors 
failed^  a  < short  circuit  toek  place,  and  the 
heat  SO' generated '  volatilised  the  bitumen  in 
which  the' 'main  was  laid,  which  gave  off  an 
inflammable  gas.  The  gas  accumulstBd  [779] 
and  presently  found  its  way  into  the  houss 
adjoining  the.  plaintiff's,  where  it  exploded 
and  caused  the  fire  by  which  the  plaintiff^ 
pmypertywas  damaged,  and  lor  this  the  de- 
fendants "were  held  liable. . 

I  think  that* this  present  case  is  also  iadis- 
titfguishable  froln  Bylanda  v.  Fletcher,  L.  R. 
t  H.L.  (Eng.)  SaO.  Two  grounds  of  distinc- 
tion have  been  suggested.  It  is  said  that  tbs 
doctrine  of  ■  Rylatnds  v.  Fletcher,  L^  R.  S  H. 
L.  (Bng.)  330,  tsappUcable  between  the  own- 
ers of  adjacent  clesesr  .which  .are  adjacent 
whether  there  be  any  intermediate  property 
or  not:  and  that  it  is  a  doctrine  depending 
upon  the- ownership  ol  land  and  the  rights 
attaching  to  the  ownership   of  land,  under 


CHARING  CROSS  «X£C.  SUPPLY 

iJ9H]  S  K 
which  violations  of  ihat  species  of  right  can 
be  prevented  or  punishecl.  In  the  present 
case,'  instead  of  hiaving  two  adjacent  owners 
of  real  property,'  you  have  only  two  neigh- 
bouriiig  ownei'Sy  not  strictly  adjacent,  of  chat- 
tels, ^hofle  chattels  %Te  tiiere  under  a  per- 
misAiein  which  might  have  been  obtained  by 
the  private  Itdence  of  the  owners  of  the  soil, 
though  in  fact  Obtained  under  parhameutary 
powers';  henc^  the  two  companies  are  in  the 
position  of  co^usen  of  a  highway^  or  at  any 
rate  of' co-users  Of '  different  rooms  in  one 
house,  and  Bylands  V.  Fletcher,  L.  R.  3  H.  L. 
(Eng.)  8dO,  does 'not  apply.  The  case  de* 
pends  on  dbctrines  applicable  to  the  high- 
way k;  or  to  houses  let  out  in  tenements.  I  am 
tinabl«  to  a^ee  with  any  of  these  distine* 
t1oftt^  though  they  have  be^  pressed  upon  us 
by  both  learned  counsel  with  great  resource 
and  command ^f  fh^  a«thorities.  MidwoOd  v. 
Manchttitcr  [XM5T  2  K.  Bj  (Eng;)  597,  is  not 
decided  as  a  ciise  of  li  dispute  arisii^g'  between 
the  owners  of  two  adjacent  closes.  -  The  case 
IS  treated  As 'One:  betwc^en  a  Corporation,  whom 
hunine^s  undt^r'thicroadwky  is  exactly  similar 
to  thfltt  of  the' defendant  corporation  here,  knd 
injtrred  occupiiers  of  ihe  premises.  If  the  dis' 
tinction  draifn  between  the  present  ca^e  and 
that  bf  ad}adieAt  landowners'  in  Rylands  v, 
Flfetchdr,  L.  6.  3  H.  L.  ( Bhg.)  830,  be  a 
good  one,  it  eithei'  was  not  taken"  in  Mid- 
wood  V.  MiCrichestct'  [1906]  » 'K*  B.  <Eng.) 
5^,'  or  Wtts'  titltdfe  aftd  treated '  as  of'  no 
importance.  Further  I  am  satisfied  that 
Rylands  v.  Fletcher,  L.  R.  3  H.  L.  (Eng.)  330, 
10  liOt  httAMi  to  tbeeas^  of  a'djUdent  free- 
holders. 1  sbitll  tfot  tttteinpt  to'  shew  how  far 
it  etrteftdb.  Dt  (kt^nds  as  tit-  a»  this  ease, 
and  thiit  is  eiifough  ^ortke  present  [780]  pur- 
pose: It  id  '^iiite  tru«-  i}m  ihe  parties  wtere 
ad jA^nt  fr«^hblders,  -  of  whom  one.  made  a 
reservfi^  ^fti  hie  land,' and  the  otiier  etckrated' 
old  mining  Workings.  Hente^  in  the  judg:- 
ments'  both  of  the  ^xiolieqiier  Chamber  and  of 
the  Hotttie' of  Lords  attention  is  drawn  to  the* 
us^  of  Ih^  cloito  and  the  natural  user  of  the 
land,  lind  the  rtile*  of  taw  is  hiid  down  that 
oii^  who  for'hiv  own  fttlrpbses^  brin^  od  his 
land  and  Iceeps  tfaek'e  anything  likely  to  do 
d'amage'if  it'escapeis  must  keep  it  at  his  peril. 
Both  Courtis,  lifowever,  shew  that  they  have  no 
intention  of  conning  the  principle  to  the 
ca«^  of  adjkcent  freeholders.  It  is  enough  if 
T  refer  to  th*  tfepbrt  of  Fletcher  t.  Rylands 
in  the  fecheqtfer  Chamber  (1866)  L.  R.  1 
ExcK.  (Bng:)  265,  in  which  Blackbum>  J., 
delivered  tlife'  judgment  of  the  CoUrt.  '  He 
illtiAtrkted  bt  cases  updnthte  liability  in  tres- 
pass bf  the  bwnei-  of  an  animal.  Again,  litrril 
Cranwoi^th  in'  the  House  of  Lords,  L.  R.  8 
H.  L.  (Eta^.)  841,'  speaks  of  the  j^rinciple  not 
as  confine  to  the  case  of  landlords,  but  in 
very  brbad  terms:  "tot  wheii  ati^  person,  in 
managing  his  dwn  afTiftits,  caluses,  however  in- 
nocently, damage  to  another,  it  is  obviously 
only  just  that  he  should   be  the  party  to 
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suffer*"  That  is  not  a  precise  propoaitton  of. 
law,  but  it  is  inconsistent  with  there -being 
any  idea  in  his  -I^ordship's  mind  that  Rylelnds 
y.  Fletdier,  L.  R.  3  H.  L.  (Eng.)  330,  was 
confined  to  the  invasion  of  a  right  of  property 
in  soil.  . 

GbUflisel  then  argued  that  Rylands  v.  Fletch^ 
er,  L.  R.  3  H.  L.  d80>  is  at  most  a  case  of 
adjacent  owners,  or  occupiers,  or  licensees,  of 
separate  premises.  This  is  a  case  of  joint 
and  successive  user  by  tw^o  parties  of  one 
highway  common  to  them  both.  I  think  the 
same  idea  is  involved  in  the  other  class  of 
dases  cited,  namely,  cases  of  joint  occupieni 
of  One  house: 

Upoti  this  part  of  hU  judgment,  and  upon' 
thiis  only^  I  differ  from  Scniitton,  J.,  because 
he  clearly  T19131  3  K:  B:  (Ettg.)  at  pp. '449, 
450,  wks  disposed  to  think  that  this  was  a 
case  of  joint  user  of  highways.  These  cables 
and  mains  were  laid  under  the  highway,  but 
the  laying  and  usihg  of  them  are  no  part 
of  tb^  use  of  the  highway..  How  thick  a 
highway.  i»,.I  do  .not  know.  J  siippose  prac- 
tically it  has  a  certain  thickness,  but  I  should 
think  it  quite  clear  ihftt,.wbcrQ  you  find  cabl^a 
and  mains  laid,  there  the  highway  ceases.  At 
[•781]  that' depth  they  are. not  in  the  highway 
but  underneatlk  it,  and  it  seems  to  um,  there^ 
fore;  that,  this  ia  a  simple  case  of  two  inder 
ptedcAt  persons  licenBed  to  paas  their  appa- 
ratus through  aoitr-the  ownership  of  which 
is-Doifc  material  here^^^^wUh.additMnal  eights 
of  breaking  up  the  auperinoumbent  surface. of 
the  highway)^ but  the  etijoymient  of  their  U>- 
ceaees  is  no  joint  user  of  the  highway  4t  all. 
If  that- is  «o,  the  nnalog^  of  cases  on  suisanee 
and  on  cis-occupation  of  a>  house  fails.  It  wan 
said  by  the  ilefewiants,  "W«  got  there  first 
and  '  the  plaintiffs  came  ■  with  theix  .  cables 
afterwiCrds^  and  they. must  therefore  take  the 
place  as  they  fihd'it;'  one  of  the  Ivays  in* 
which  that  plac^  mky  be  dangerous  is  .th<e 
prepuce  of  ohr  'mains,  and,  unless  there  isr 
negtigeace,  they  cakindt.  recover."  Of  oourse 
there  are  tcases  of  -nuisance  where  a  person  ia 
held  not  to  be  entitled  to  complain  of  whitt 
is  only  tlie  accustomed  way  ot  diealing  with 
property  on  the  ground  thart  he  has  gone  to 
the  nuisance  instead  of  the  nuisance  comings 
to  him.  No  doubt  similar  dases  can  be  put  in 
connection  with  licensees  who  go  upon  prem- 
ises  that  kre  in  a  more  or  less  hazardoua 
condition^  but  no  analogy  is  made  out  herej 
If  it  had  been  the  norntal  condition  of  these 
mains  to  squirt  out ' water  under  high  pres* 
siA^  from  time:  to  time,  there  might  be  mme 
substance  in  the  argument,  but,  assuming  that 
thb  maiiM  were  sound  and  contained'  the 
Water  instead  of  releasing  it,*  aa  they  have 
done  for  years,  the  argument  founded-  upon 
the  sequienee  of  dates  is  illn^ry. 

Another  argument  'is  based  upon 'the  lan^ 
guage  of  the  defendants'  Acts  of  Parliament. 
The  Act  of  1871  incorporated  the  undertakers 
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and  reciied  thai  they  proposed  to  carry  on 
an  undertaking  that  was  beneficial  to  the 
public.  They  are  not  incorporated  :aB  water- 
works supply  companies  with  an  obligation  to 
supply  water  to  the  public,  but  they  are  given 
powers  of  taking  water  and  of  laying  mains 
without  being,  under  obligation  to  keep. their 
mainft  charged  with  water  at  high  ptess^re, 
or  at  all.  This  serves  at  once  -to  distinguish 
the  class  of  oases  of  which  Green  v.  CheUiea 
Waterworks  Co.  70  L.  T.,N.  S.  (Eng.)  547, 
was  an  illustration^  where  the  principle  is 
that  if  the  Legislature  has  directed  and  re- 
quired the  undertaker  to  do  that  wbich  caused 
the  damage,  his  liability  must  rest  upon  [782] 
negligence  in  his.  way  of  doing  it,,  and.i^ot 
upon  the  act  itself.  In,. the  Asst  of  1871  there 
was  no  clause  in  pari  m^iteria  with  clause  17- 
of  the  Act  of  1^84,  lyhich  is:  "Nothing  in 
this  Act  sh^ll  exempt  the  compai\y  from  any 
indictment,  s^uit,  action,  or  other  proceeding 
at  law  or  in  equity  in  respect  of  any  nuisance 
caused  by  them.^'  It  is  said  that,  in  so  far 
as  that  section  applies,  the '  |>iaintiffs  have  to 
prove  that  if  there  was  a  nuisance  the  nui- 
sance was  caused  by  the  defhidants,  alnd  H  is 
suggested  that,  it  w^  not  chu^ed  by*  the  de- 
fendants, but  by  uiikno^im  passers-by  on  the 
surface  of  Idie  highwuy  or  \i^hat'>not«  I  do 
not  agree  that  ^^uisaoioe  eaiHsed  by  them"  is 
to*  be  read  in  any  restricted  schise  Which 
would  save  tiie  deftodants,  even  although: 
there  were  other  jointly:  operating  causes  ar 
well  as  their  own  aets  which  led  to  the  break- 
down, but  on  the  facts  as  found  ky  tfas  learned 
judge  it  is  plain  that  this  nuisance  was 
caused  by  the  defendants.  It  is  Bot  having 
watar  in  the  pipes- thatt  is  the  legal  wrong;: 
it  is  not  even  aubjecting  water  in  the  pipes 
to  the  very  high  pressure '  neceasaryi  for  the 
defendants''  undertaking  tiiat.is  the.  legal 
wrong;  it  is  letting  the. water  escape:  Nichols. 
y.  Marslaod  (1876)  L.  B.  10  £xeh.  <Eng.) 
25d;  (1896^2  Ex.  D.  1.  The.  question  iB: 
What  caused  the  naisaiice.which.coasiated  in 
streams  of  water  suddenly  issuing  iDom  a. 
fraeture  in  the  pipe  under,  a  very  kig^  head?* 
The  fracture  .waa  only  conduced  to  by  tbe 
traffic  and  the  vibratioae  caused  by  the  trafiio, 
The  immediate  cause  of  the  fracture  of>  the 
pipe  was  its  own  w^giit,  when  •  charged  with 
water  and  suspMided- between  two  points  in-' 
stead  of  being  continuoualy  Supported  by  the 
subjacent  soil  which  had  subsided;  but  the 
thing  which  actually  caused  the  water  to 
squirt  out  was  the  working  ei  the  defendanta' 
engines,  and  if- at. the  time  of  the  fracture 
the  engines  had  not.  been  working*  or  it  bad 
been  possible  to  out  oif  ih9  pressure  iastantly, 
the  damage  would  have  been  done  in  a  very 
different  way  and  to  a  very  different  extent, 
and  much  of  the  damage  would  haye  been  of 
a  very  different  kind.  On  any  reading  of  the 
words  ^'nuisance  caused  by  them,"  this  es- 


cape of  water  copstitoting  a.  nuiaanee  wad 
caused  by  the  defendanta. 

There  is  another  point.  By  a.  1  of  the  Act 
of  1884  it  is  provided:  ''This  Act  may  be 
cited  for  all  purposes  as  the  London  [7S31 
Hydraulic  Power  Act,<  1884^  and  thia  Aet  and 
the  Act  of  1871,  aa  amended  and  extended  by 
this  Acti  dhall  be  read  and  eonatrued  tQgt«ther 
as  one  Act  and  may  be  cited  aa  the  London 
Hydraulic  Power  Acts,  1871  and  1884."  The 
suggestion  iathat  in  the. two  eases  where  Uie 
mains  were  laid  before  1884,  these  provisioas. 
including: B.  17,  do  not  lHPl^y»  and  that  they 
aF6  governed  only  by  the.  Act  of  1871,  which, 
as  it  does  not  keep  alive  liability  for  nui- 
sances caused  by  Uiem«  tmuat  be  deened  to 
authorlEe  nuisaa«ea  ^auoBd.hy.them.  That  is 
an  assumption  that  I  should  not  be  prepsxed 
to.  make,  but  it  does  not  arise  because,  <nl  the 
construction  of  tiie  tw^  Adtsy  aa  re|^ds  all 
occurrences  aft^  1884/  althoi^gh  liappening 
to.a.jnain  laid- before  1884,  the  two  Acta  must 
be  read  and  construed  ■  together  as  one  Act. 
and  therefore,  in  the  language  of  Lord  Cole- 
ridge, €.J^— in.  Bead  v..  Joaanon  (1890)  SS 
Q.  B.  D.  iMtig.)  300,  s.  17  of  the  later  Act 
should  be  read  thus  J;  ''Kething  in  thia  Act** 
— meaning  tlierehy  nothing*  in  this  combined 
Act  -of.  1871  and  IBSi-^^shall  exempt  the 
con^iany.  from  any  suit)  ...  in  reapect 
of  any  nuisance .  caused  byithem^"  If  that 
is  so,  there  ismething  fi^  tluit  defepoe. 

.  I  think  the  Appeal  ishould  be  •diamiesed  with 
costs.  ...  ••      t 

•    '    .     f     .      ^ 

KexnjedT)  IihT,-^-  am  /pI  the  aaniek  epinion, 
and  I  have  very  Utile  'Whicht  I<  must  add,  he- 
cause  I  entirely  agree  with  4tie  reaMung 
whii^h  hfts  been  expressed  in  the  judgment 
just  delivered.  .  I  will  onlje,  in  iact,  ^d  this, 
that  iA-my>view  this  case  would  he  sufieiently 
decided  by  saying  that  it  is  indistU^gifishable 
in  any  material  point  from:  Mid  wood  v.  Man- 
dbester  Corp..  [1905]  2  K.  B.  .(Eng.)  ^97^  and 
the  judgment.in  that  case  iaS' judgment  which 
places  the  right  of  the « plaintiffs  to  succeed, 
HO.  far  as  this  Court  i*  toncemedy  beyopd  all 
doubt.  It  waa  attempted,,  as  a  auggestioa 
merely,  tia  say  that  in  .Hidwqod  t^  Manchester 
[1905]  2  K.  B.  597,  in  addiUon  to  clause  70, 
which  oorreepends  with  s«  17  ol  the  later  of 
the  two  Acts  in  the  present, -easev  there  wm 
another,  clause^  cl.  67,  but  on  kwkipg  through 
the  judgment.it  is  quite  clear  that  the  fact 
that  there  was  also  a  clause.  67  in  that  case 
had  no  effect  as  materially  governing  the  de- 
cision. It  was  clause  70.  of  the  Order  in  that 
case  -  which  waa  relied  upon>  and  the  only 
[784]  reference,  I  think,  in  aU  the  three 
judgments  to  the  axietsnce  of  clause  67  is  in 
the.  judgment  of.  Mathev,  LtJ.,  in  which  he 
ssysk  not  that  (^lause  70  is  to  be  read  by  the 
light  of.  clause  67,  but  that  ''clause  70  of  the 
Order  seems  to.  me  to  be  decisive.     I  think 
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the  pf6Tiftidtt8  of 'dftiiBe' 67  of  the-  Order  in 
tfiis  t;afec  nmiit  be'lreetd  by  the  light  of  <^llitiBe 
70/'  Clfttidfe  70'  is  fiUbatantiariy  identical  as 
it  s«npmB  to  me;  %iUi  si  17  hi  the  1884'  Act, 
and,  as  mj  li6*rd^  has-  daid,  that'  Act  hy-  its 
terms  is  api^Hcible  and  goTems  the  cate^  al- 
though HCfme  pcnrtioti '  Of  the  present 'defend- 
ants' maitis  Mten  •  brought  Into  being  itnder 
f^arlier  legi^Ia(!ion,  lirhich,  by  the  Act  of  1884, 
ifi  incorporated' '  with  the  Act  of  1884,  and 
therefore,  ih'nijr  vi^in^;  fte<iording  to  the  true 
con^truHion,  ft.  17  of  the  later  Act' applies  to 
all  the  maiiks  iii  ((tiestion.  'It  has  t>een  said 
in  the  Course  of  iheargunnent,  the  substance 
of  which  has  beeti  dealt  with  by  my  Lord, 
that  the  plaintiffs  iri  the'  present  ca^  came 
upon  the  ^roUnd,  if  I  may  use  that  expres- 
sion, affer '  the  'defendants''  maina  had  been 
placed'  there  arid,  so ''to  =speftk,  were- obliged 
to  take  tbe  't)O0?tion  for 'their  woricn '  subjecft 
to  risks  ^hich  might  arifte  from  the  earlier 
tvoflcB.  I^  think  that  H  f allaclouft.  They  did 
fact  go  there,  it  \U  true,  at  later  dates. 
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I  think- the  earliest  of  l^ewbrk^  that  they 
put  in  was  somewh^e  about  IfOl;  They 
went"  there,  if  yon  look  at  it,  as'  it  appears 
to  me.  •  accordirife  to  the  truri  light  to  be  gdt 
from'  the  fticts,' wiih  tlr^-l;nowl€dge  thttt.they 
wei^e  peraorfs  whose' works- 'wouM  be  protected 
from '  inju^  arlinng  IProni '  thfi '  existing  w^rks. 
The^t  w^nt  thei<^,  in  fact,  after  the  Act  of 
1884  hkd  cbm«  trtto  #e>ree;  and;  therisforc, 
apart  froth  ^hf  lihplieatloh  fii»in'  the  general 
laW'whicfi  woifltf  '^vl*  th^m  prot^ton  fvom 
niiiB^hc^i  they-Went  there  entitl«4  to  aaiume 
th  at '  whft t^er  '  was '  th^^re  'already  wds '  there 
under  ^e'  ccildifion  oriftb  ownerir  having  4o 
pay  daiV^ageiB  if  nlifianctf  aro0e  from  it.  Did 
nuUakee'  aWsel'  -WtHy  bpihioh  it  'olenrlydld 
In  thts* ciJ^e/  Aij'I  'hate  «aid,-  I.«m >ot  going, 
to  repetffthfe  reah^ihg  Whi^  >'ha#  been  al- 
ready exprfeeised'  by' Lttrd  Sumner.'  P  concur 
in  his  opinion  that'lifiaWood  v.  Manckeatcr 
[1»051  2  Ki'S.  (Bng.)"697,i8  a  Caae  which 
governs  ^s,'  aM  ibtkl  the  prhieiple  applioaWe 
Mi^Wod  T.'Mahch^er   Il«05]   ^  K.  B. 
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-697,  and  fii  thV  pr^e^M'dasC  is*  the-  prhieif4e 
of  lly!ander r.  Fl^teIif*r;i>.'R.  3'HiL."(Eng.) 
d30;  fihd  thkt 'this  ^cannot'  b«  [780]  «lisiih- 
guish^  W  any'6f  the  ^otlndb  that  have  been 
suggested  fc'y  the  Argunt^ettt-'  for* the'  defend- 
antR.  I  agree  fhUt'  f hid 'judgment  ifhOwld  be 
a^  niv  t<frd Tia«i''iil<rt*d''.  ^  •     ....  v.  .' 
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BBAf,  X-^I  aiu  of  f he  s&me'sppiniom.'  Treat- 
ing this'  cksie,  ^r^t  Of  'alli^withotit  regard  to 
the  strftAtbrJ  AUtWitjf  whtch^  the-  -defen«fttntb 
hav^,  k  seeing  to  ^  ^te  eleai' that  it  eohneB 
within  the  prfnciJiWs  'C^f  'Rylands  v..Fletcl^*r, 
L.  R.  8  H:  L.  (Eng.)  3*)^  tt  Wis  aaid'tha* 
it  was  r\Hi '  witWii  thofie  principles  because 
Rylands ' T. ' rtetcher,  t.  1ft.  ^S.'l/;  (Engj) 
330,  id  thi  case'c^  the'oteirer=8  i>t  adjoiniafg 
clo'scfi  of  'lahd,'  but;  'ill  iny  opinion;' thaftife 


not  «o.    The  headnote  of  Rylands  y«  Fletcher, 
L.  R.  3  H.  L;  (Eng.)  880,  aa  reported  in  the 
House  of  Lordsi)  is  this,  and  !•  may  laay  that 
I  have  looked  through  the  speechea  of  the 
Lord  Chancellor  and  the  other  learned  Lords 
and  it  is  abundilntly  juatified  by  what  ia  said 
there:     "Where  the  owner  of  land,  without 
wilfulness  'or  negligence^  uaea  hia  land  In  the 
ordinary  minner  of  its'  use,  though  mischief 
should  thereby  be  occasioned  to  hie  neighbour, 
he  wiU  not  be  liable  in  damages.    But  if  he 
brings  upon  hla  land  Anything -which  would 
not  naturally-  come  upon  it,  and  which  is  in 
itself  dangerous,'  and  may  become  misohievoua 
if  not  kept  under  proper  control,  though  in 
so  doing  be  may  act  without  personal,  willul- 
hesst  or  negligieuce,  ho'will  be  liable  in  dam- 
ages for  any   mischief  thereby   occasioned." 
"Fo^  any  mischief'  thereby  :oooa«ionedj''  tiiat 
ieto  say,  not  mischief  neoeissarily  ooeasioaed 
to  the  oWner  of  the  mdjoining  land«  but  any 
mischief    thereby    occaeiMied.      Kow  >  is   tfage 
earlier  part  of  that,  it  deftls  with  the  case 
wiiere  he  brings  it  upon  his-  land:*    It  seems 
to  me  it  does  not  matter  'whether  it  is  upon 
his  land;  if  he  haa  a  right,  aa  the  defendante 
have  here,  to  occupy  thie  land  far  a  certain 
purpose,  namely,'  for  these  pipes,  it  <is  equally 
hi6  for  the  ptirpoaeof  testing  this  principle. 
Therefore  I  think  that  Rylanda  v.  Fletcher, 
L;  R.  3  H.  L.  (Eng.)  8S0,/applieB»  and,  if  it 
allies,  then  the  defendanta. Undoubtedly:  have 
brotight  npdh  their  'landi  or  lakid  < which i  they 
are    permitted'  to  •  occupy,   aome^ag  r which 
woUl^  not -have  > naturally  come .  upon  it  and 
which   is   in    itself  ^ngetous'  and  ftrobab^y 
mischievous  if  not  kept  under!  propeir  ooatrol. 
Now,  if  it  is  within  Rylands  v.  Fletcher, 
L.   R.   3  H.   L.    (Eng.)    330,  the  next  point 
[786]  is  to  see  wh^^^^e  statutory  powder 
which. ^s  given  th^  gives  them  anv  protec- 
tion,* and^^ricToijCbteniS^l^lt^^  8iiii*%hit*  4f 
statutory'  po^er  is  given  without  any  limi- 
tation, tlu^t.does.^at  prptj^ct  them,  excjept  it 
be  ^shfwn  ,that  tliey  jjiye  .acted  'negligently. 
Then,  conies.  8^,  1,7,. which  h^^s  been  read  and 
which  i,  wiU  npt  re^d,  again.   .  ^'h9,t  w  tV 
effect  of   thatf  8ffitipi>?     In^  my,  ppinion   the 
.ffffdii  of  .1^   isv,  paraphrasing  ^t'^e",  lanpiage 
somewhut:..  you  may  put.yqur  jpipfs.  on  this 
Iftnd,  but. you  ^a^C; niQt  to,]i:je,  entitje^  by  rei^ispn 
thereof  to  ,^i|y  pro<|ection  ^igainst  clliims  hy 
other   perapw- .who   have  ,suBtaj[ned   injuries 
Arising  from  iany.^monable  nuisance  whi(^ 
^voU'*  may   oom^it>   >^?   therefore,   if   it  be 
shewn-.that  the  plaij9jtiff^  ha.yef  suatained  a.n 
in  jury,  by  an.acJkionable  nUkiaiin«<^  committ^ 
by/ the  d^fehdantst  then  they  have  no  pro- 

.tection..    •  I  .     ,,.-;••  ..,'.,       .    .' 

« T  Then  the  neit  point  which,  ia  taJken  is  tha,t 
the:  defendants  have, not  cozfimittcd  any'nui- 
sazice;.' the  injuries  ^ave  not . been, caiuaed.  b^ 
them. ,  In  aqiy-.  opinion  the  findings  of  tjie 
learned  ju^e  ahew  .thi^^   the   injuries  were 
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cauBed  by  them.    Lord  Sumner  has  explained 
this,  and  I  need  not  refer  to  it  further. 

The  next  point  is  that-  s.  17  doeft  not  apply 
to  injuries  caused  by  the  -water  in  the  pipeci 
which  have  >been  laid  before  the  passing  of 
the  Act  of  1884.  Now  the  Act  of  1884  is  to 
be  read  with  the  preceding  Act,  and  it  im- 
poses^ in  my  opinion,  a  limitation  u<pon  the 
exercise  of  their  powers.  Now  they  were  ex- 
ercising their  powers  at  the  time  they  caused 
this  nuisance,  which  was  after  the  passing 
of  the  A«t  of  1884,  and  therefore  it  seems  to 
me  that  S»  17  imposed  that  limitation  on  the 
exercise  of  the  defendants'  powers. 

The  last  point  taken  was  this:;  We  got 
there  first.  Now,  in  order  to  make  that  good, 
it  seems  to  me  that  it  must  be  shewn  that, 
by  virtue  of  the  powers  given  to^  the  defend- 
ants, they  were  given  some  right  to  interfere 
with  the  beneficial  use  of  the  land  by-  the 
adjoining  owner.  In  my  opini^^n  they  were 
given  no  stfch  right  at  all.  If  this  Act  did 
not  deprive  tiie  owner  of  the  surrounding  la^id 
oi  any  beneficial  use  ol  his  land  and  if  he 
might  use  his  land  in  this  way^  he  would  be 
entitled  to  exactly  the  samd  rdmf  dlea  as  he 
could  otherwise  have  got;  so  that  there  is  no 
protection,  in  n^y  opinion,  .to  be  given  bepaY^se 
of  the  [7871  defendants  eoming  there  .fira^. 
It  does  not  matter  to  whom  the  surroundiJig 
land  belongs.  When  the  LegiBlature  gai^e 
them  these  authorities,  they;  did  not  tjUce 
away  from  ttie  right,  of  th«  owner  of  that 
surrounding  land  any  of  the  rights  which  he 
otherwise. had)  and  £li«re£efe«  in  my. opinion, 
the  judgment  must  heatfiiittiad. 
■  Appeal  ^isminsed. 


•      ,   NOTS»; 

XtiaMlitj  for  Xmi^jei^^f  Caused  bj  Under- 

KTonnd  Water.  Fipe^. 

'>     ^  •"      •  •    •    .    ■)    , 

Water  In  an  under^diihd  "^Ipe  lis  hot  such 
a  dangerous'  instrumentality  aih  to  require  a 
pefsoii'  so  conveying  it  to  6onfinef  -it  at  his 
perilj  and  no  recovery  can  be  had  for  an  in- 
jury to  pi'pperty  caused  hy  the  leakage  6r 
burning  of  an  undefgrdund  water  pi^^c  unless 
negligen9e  ill  the  coins truction  or  maintenance 
of  ihe  pipe  is  shown.,  Blyth*  V.  Birmingham 
V^aterworks^  11  Exch.*  (^ng.)  181,  t  Hw,  N. 
S.  333;  Creeh  V.  Cheliiea  Waterworks,  70  L. 
T^  K  S.  (Eng.)  547;  Matta  v.  Henderson,  154 
Ky.  154,  158  S.  W.  1063;  Littlefleld  V.  New- 
port  Water  C6.  110  Me.  129;  83  Ail.  48^; 
McCord  Rubber  Co.  v.  St.  Joseph  Water  Co. 
181  Mo.  678,  81  S.  W.  189;  Terry  v.  New 
York,  8  Bosw.  (N.  Y.)  604;  Cincinnati  V. 
Renner,  3^  Ohio  Cir*.  Ct.  Hep.  18d;  Rsberg 
Cigar  Co.  r.  Portland,  34  Ore.  fifSZ,  !>S  Pad. 
961,  75  Am.  St.  Rep.  651,  43  L.R.A.  4U«i 
Morgan  v.  Duc^ueane,  29  Pa.  Super.' -Ct.  100; 
Paris  V.  Tucket    (Tex.)   93  S.  W.  23S.     See 


also  Cattle  y.  Stoijktoi)  Wat^erworka  Co.  L.  R. 
10  Q.  B.  (Eng.)  453;  Rice  t.  St.  Louis,  165 
Ma  636i  65  S,.  W/  1<^)2.  Compare  the  re- 
ported case.  Ill  McCord  Rubber  Co.  v.  St. 
Joseph  Water  Go.  s^ipra,  it  wa«  said:  ''The 
plaintiff  contend^  hofwever»  that  the  defend 
anta  are  liable  regiirdless  of  whether  they 
were  guilty  of  any  uegligence  dir^tly  causing 
the  accident..  This  contention  resta  in  the 
theory  that  one  who  .brings.-  into  )iia  premises 
anythii^  that  is  liable,  to  esc^pe^  and  liable 
to  inflict  injury  tm  hiq  neighbors  if  it  should 
eacape,  brings  it  there  .at  \^\s  yeril,  and  h 
responsible  lor  any  injury  that  it  roiiy  cause. 
That  contention  r^ta  Icir  ita  authority  on  the 
decision  in  Ryiands  y.  Fletdber,  Lu  R.  3  H.  L 
{Eng.)  330.  .  .  .  There  ia  a  wide  dif- 
ferenee.  between  a  ^peat  volume  of  water  col- 
lected in  a  reservoir  in  dangerous  proximity 
to  the  premises  of  another  and  water  brougli^ 
iuto  a  house  ith  rough  pipes  in  the  manner 
usual  in  i^U  oitief^  for  th«  ordinary  use  of 
the  ocoupsnts  of  .the  house.  Whilst  water  so 
brought  into  a  house  cannot  literally  be  said 
to  have  come  in  in  th(a  course  of  what  might 
be  called  in  the  laii^guage  above  quoted  of  the 
Lord  Chancellor  'natural  user'  of  the  prem- 
ises, yet.  it  is  br^ughjli  ii^  by  the  method  uni- 
versally in  use  in  ojities.and  is  not  to  be 
treated  as  an  unnatural  ^gatheriug  of  a  dan- 
•gerous  agent.  The.  law  a|>plicable  to  the 
caging  of  ferocious.  .svtiimaJs  is  i^ot  applicable 
to  water  brouglit  inf>a  a  house,  by  pipes  in  th-^ 
usual  .manner."  .So  in  Teijy  \,  New  York, 
supra^  iti  wafrsaidir  *^The  iisa  of  the  Croton 
water  by-  pipes  .wits,  legal.  ,  }fo  one  is  reapoo 
sable  for  injury  conunitted  by  their  breakinjc. 
utifless  caused  by  i^egl^enca  or  design.  If  all 
due  ^diligence  is  used  in- making  pi  n^ntain- 
.  ing  tbe  .pipes,  ;the  Jinjury  'bfcpynes  igi  unavoid 
able  accident,. lor  which  no  one  is. responsible. 
There  Was  no  evidence  jn.  this  case  that  the 
pipes  wetifc  originality  :defective.  On  the  eon- 
trary,  aa  they  we^-e  in.  long  bclsre  the  damage 
itt  this  partiou]l(r,x^aSl^  t^fy  n^ust  haye  been 
driginally  sitvpng.  Xf.pcigiJiaUy  ^pund,  there 
was  <no  proof  o|.  wai^  of  care  in  repairia^ 
any  known? »deiects. or ,4i8^pv«ring  them;  on 
the  Qontnrf^,  it  tpc^H,  six  .iqontba  ol  close  in- 
vestigation, to  diJWSQ^ver  whe]^e  tV  leak  ws*. 
and '  then  they-  W«rs  repaired.  Mere  results 
are  not  proot  of  wan|i .  q|  o^re,"  . 

If  the  leakage  or  ¥u?»^ing  of  an  under- 
ground water  pipe  is  due  to  the  negligence  of 
the  water  edinpaiiyr  %h9^t  coi^pany.  is  liable 
for  the  resultant  damftge.  Yik  Qon  t.  Spring 
VaHey  Watet)  Works,  ^  Cal.  61fit,  4  Pac.  666: 
Kelly  V,  WInthrop,  8191. Miiss,.  471.  107  N.  E. 
4\4.  And,  see  LsQUhardt  v.  New  York.  IW 
N.  Y.  8.  24;  Woodie  t..  North  Wilkesboro. 
159  N;  G.  353^  74  S.S.  924.  Thus  in  Bir- 
mingham'Water  !. Works  V,  Martini,  2  Ala 
App.  682,  56  Sow  S30,  ^  water  company  wi.* 
held  liable  lor  .'contimiing  to  furnish  wster 
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through  leaky  mains,  whereby  pfiola  of  water 
formed  creating  a  mikiance.  la  JEmeraon  ▼. 
Genevai  OcDtral Water  Gb.  (1874-1884}  New- 
foundland L.  BepL  11,  it  appeared  that  a 
public  waiter  company  "failed,  after  proper 
notice,  to-  ahut  off  the  water  from  the  prem- 
ifies  of  a  pdtron,  by  reason  of  which  the 
freezing  of  the  water  burst  ihc^  pipes.  It  was 
hrid  that  the  tompany  was  liable. 

A  water  company  failing  to  repair  a  break 
in  an  underground  pipe  within  a  reasonable 
time  after  receirlag  notice  thereof  is  liable 
for  all  damage  th^ealtei^  ensuing.  Monomoy 
Co.  V.  New  York,  132  N«  T.  S.  438;  Zimmer 
V.  Philadelphia,.  W  Pa.  Stipi^r.  Ct.  20;  French 
V.  West  Seattle  Ugbt,  etc.  Co..  60  Wash.  257, 
97  Phe.  60.  And  see  8tate  Jornntal  Printing 
Co.  V.  Madison,  148  Wia..396,  134  N.  W.  000. 

In  most  of.  the  oasea  it  is  -dearly  implied 
that  the  doctrine  of  res  <  ipsa  loquitur  is  not 
applicable  to  the*  bursting  of  an  underground 
water  pipe,  and  in  a  few  oases  it  is  directly 
held  that  thedoetrjne  is  not  applicable.  Me- 
Gord  Rubber  Co.  t.  Bt.  Joaeph  Water  Co.  181 
Mo.  678^  81  S.  W.  100;.  Morgan  v.  Duquesne, 
20  Pa.  Super.  Ct.  100»  However,  in  Esberg 
Cigar  Co.  y.  Portland^  34  Ore.  282,  55  Pac. 
961,  75  Am.  St.  Sep.  651,  43  L.R.A.  435,  it 
was  saidc  '^And  thSa  brings  xm  to  the  ques- 
tion as. to  whether  there  was  aulfioient  evi- 
dence of  negHgenet  on  the  part  of  the  eerr- 
ants  or  employees  tU  the  committee  to  oariy 
the  case  to  the  juryk  The  evidence  on  behalf 
of  the.  plaintiff  waa  to  the  effect  that  the 
pipe  in  question,  was  laid  in  1802,  by  The 
Water  Conunatt^  .and  conpeoted  with  the 
general  ^al»r  system  of  tktt-  dtfi  that  it 
burst  imfie^  prior  to. this,  tiiae  oi  the.. accident 
wh  ich  caused  the-*  injury .  tt^ .  plaintitf *s  goo^s. 
under  an  ordiinAry  pfeasnco;  that  at  the  .time 
oi  the  ai9cid«iit,tlieKe  was  901  < unusual  ov.ev- 
traprdinary  pressure  upon  the  pipe*  or.  reason 
why.  it.  should  liave  bur^  at  that  time.  Tl^e 
evidenee.  furthfr.sho;t^.s  tha^ta  water  pipe  of 
ita  siseiMM  dimensions,  when  properly  con- 
struct^ and.  Iai4t  viH  not,  ordinarily  burst 
under,  snoh  a  p^esaure;;  and  the#e  circum- 
AtsinofB^  \n  Quc  opinion,  weiire  yufici^tto  carxy 
the  ca40  to  the  jujy.  Ae  3  general  proposi- 
tion, a  party.  iw)io  jsUeges  .negligence  as  « 
cause  of  action  must,  of  course,  prove  it; 
bvt  under,  some  .oircumstances  the  accident 
itself  and. thlB^'Oonsequent,  injury,  may  be  of 
such. a  patui^e  as  tq^- raise. a  presumption,  of 
negligence,  aadi  thus. cast  upon  the. (^fendai^t 
the  4uty  of  showipg  that  he  was  free  Irqm 
faulty.  Hie  rule  seems. to  be  that  whenever  a 
thing  which  causes  injury  is  shown  to  be 
under  the  management  of  the  defendant,.  :and 
the  accident  isauch  a#  in  t^e  ordinary  course 
of  things  does  Q.ot  happen  ^f  those  who  have 
the  management,  use  proper  care,  it  affords 
rpnaonable.  evidence,  ;iu  the  absence  ol  an,  ex- 
planation by  the  defendant;  that  the  accident 
arose  from  a  want  of  care." 
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BAatriatiTe  Oovoijiaiits  —  Oonatraetlon 
asainat  Rostriotton* 

Where  the  right  to  enforce  a  restriction 
contained  in  the  conveyance  as  to  the  use  of 
the  property  conveyed  is  doubtful,  all  doubt 
should  be  resolved  in  favor  of  the  fre^  use 
thereof  fOr  lawful  purposes  by  the  owaer  of 
the  fee. 


CoTeiUiiit  to   ITse   for  Hesldenea 
poses  —  Double  Homo 

A  clause  in  a  eonveyance  restrtetiiig  the 
use  of  t^e  property  conveyed  "for  residence 
purposes  only"  does  not  prohibit  the  erection 
of  a  double  or  two-family  house  on  th^  prem- 
ises. 

[See  note  at  end  of  tliia  case.]' 

Same* 

The  word  "res^dencej**  as  used  in  a  cove- 
nant restricting  the  use  of  property  to  resi- 
dence purposes,  is  equivalent  to  "residentiar' 
in  contradistinction  to  '*basiness,"  and  has 
reference  to  the  use  or  mode  of  occupancy  to 
which  the  property  may  be  put,*  A  taiildiag 
used  aa  a  place  of  abode>  and  in;  which  no 
business  is  carried  91^,  is  us^  for  "reaiden<^e 
purposes,"  whether  occupied  by  one  family  or 
a  number  of  families. 

[See  note  at  end  of  this  case.] 


Error  to  Cbiirt  of  Appeals,  Cuyahoga  coim- 


ty. 


.A^tiou  for  injunotion.  Francis  |leld,  plain- 
tiff, find  Carrie  {!.  Hu^t  et  al.,  defendants. 
Judgment  for  defendants  in  court  of  common 
pleas.  Judgment  for  plaintiff  on  appeal  to 
court  of  appeals.  |X>efQnd^nt  tiiint  brings  er- 
ror.    ilUVER^ED.  . 


••   I 
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,  [2$0]  This  was  an  action  for  an  injunction 

brought,  by,  defendant  in  error^  on  the,  28th 

.,4ay  of  July,  J013.,  in  t^^  cpuft  qi  comnfon 

.pleas  of  Cuyahoga  equatj*    He  soiigl^t  to. j^n- 

join  Ithe  .plaintiff  in  error,  Carrie  £.  Hunt, 

,and  one  A-  T.*  $ebek,  a  contractor,  from  any 

.and  all  further  work  toward  the  construction 

of  a  two-family  or  double  house  on  the  real 

.estate  of. said.  Carrie. ^.  Hunt.    He  based,  his 

right  of  actiqn  oiji.  %  oertai^i  .clause  of  ^esirjc- 

tion:  contained  in  the  deed  of  purchaae.  of  t^e 

,real  estate. owned  by ^pjd  Carrie  £.  Hunt. . 

The  omtter  w^a  heard  |n  the  court  of  com- 
mon pleas  pn  the  motion  of  Ci^rr^ie  £.  Hunt 
to  dissolye  a  reslrainiag  order  theretofore 
allowed,  and  was. submitted  to  the  court  upon 
the  petition,  the  answer  of  .Carrie  E<  Hunt, 
the  reply  thereto  and  an  agreed  statement 
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of  facts.  The  moiidii'  to  dissolve  was  sus- 
tained, an  injunction  denied  and  the  petition 
dismissed  at  the  costs  of  defendant  in  error. 
[281]  Defendant  ifn'  ierror  thereupon  ap- 
pealed the  case  to  the  court  of  appeals  and 
it  "WW  thfe^e  heard  ufton  t^ -pleadings,  the 
evidence  and  agreed  statement  of  facts. 

It.  appears  irei|i ,  the  ragreed .  sta^iii^t  of 
facts  that  the  defendant  In  error,  Francis 
Held,  was  the  owner  of  the  easterly  twenty- 

*flv^  Heet  <Jf  suWot'KW  «.nd  the'  westeiriy  tisii 
feet  of  sublot  161  in  John  W.  lVyl6r'&  Com- 
pany's Douglas  Park  suhdi vision  and  that 
plaintiff  in  error,  Carrie  E.  Hunt,  was  the 
.owner  of  the  easterly  thirty  feet  of.  sublot 
161  ^d  the  westerly  five  feet  of  «ubiot  162 
in  said  subdivision,  that  both  Francia  Held 

.jkUkd:  CiMrrie  £.  'Hunt  >  receiye4  *th«^.  .convey- 
ances directly  fsoia.  Hie  allotaent  comipany 
•and.  in  each  of  the  deeds  there  was  the  fol- 
lowing covenant  of  testriction:  "Thift  prop- 
erty Is  sold  f6r  residence  purpose  only.'*  ■ 
'  li  further  iappears  that  said  plaintiff  in 
error,  Carrie  E.  Hun^,  would  construct  on 
her  property,  unless  enjoined,  a  two-family 
or  double  house,  and  tli8i.t  at  the  tiine  the 
reatralning  order  was  allowed  the  excava- 
tion, for  si^id  house  bad  been  made  and  a  part 

.of  tlie  easterly  foundation  eoDstnju^ed. 

>  Thecoui^  of  appeals  found  infav-or  of  the 
def«ndani  in  «rror,  and  Carrie  £.  Hxiirt  Was 
perpetually  enjoined  "frdm  '  oonBtru<^ting"  or 
contlntiing  the  ^liectioii' of  Any  two-flitfrily  or 
double  house  on  fife'T  prop'erty ,  and  Judgwi^'^t 
was  rendered  against  her  for  costs. 

.   Thompifpn,  Bine  <f  /'^rv  .t?^  J?^^}]^t\^  ^" 
error.  >        •  -•  ^ 

A.  C.  Waid  for  defendant  in  error. 

';[XZ&2i  Kewman',  J.-^th'ka'dmoiTi'  'to',the 
claim  iljat.the  erection  of  a  double  or  two- 
family' house  is  not  in  'violation  of  the  clause 
of  reslrijction  contained  .in  ^'er  dei^d,'  plaintikf 
in  eriror  contends  that,' if  the  "erection  of  such 
a  house  did  violate  the  restiiction,"th'e  ri^ht 
to  enforce  it  luis  been  lost  to  d9f.en<)9nt  in 
'error  tfirotigh'  hib  bwh  kfcts  or'  thOse'^'of  tl^a 
comm6n  grantor,  l^e^se'  acts  are'  plead<^d  iti 
the' ansx^er  atid'ar^  reverted"  to  at  lehgth'tn 
the.a^re^  statement  Of  fffcts.  'Ih  'arHv1% 
at  ft  decision  of  ttiis  ca9e,/ho\v^veT,  ^^•'e  ftaVe 
^foiirid  it  necesHAry  to'cortslder  cinly  the  mean- 
'ih^  of  the  clause  of  restriction'  ton'talhed  in 

't^e.a'e^:"- '' ' ;    "   '  ■'     ■    •   -  " 

••II*        •  I 

'  :  Tt  is  the  claiin  of  counsel  f or  *  defendant  fn 
error  that  in  the  '^recftiOn'  of  a  double  or  two- 
faniily  houric  oil  her  pro^eri^  "plaihtfff  in  er- 
ror woul^  violate'  the  restrfctlon  'Miau^e  In 
her  dee<!l'ahd  that  wh^^  th*  Words  "ihis  prop- 
erty is' sold  for  residence" purposes  only"  were 
inserted  in  tlife  deeds  the  setleflB  of  the  prop- 
erty  clfearly  intended'  that  slA^le*  h6ir8e9'  only 

'  should  be  biiitt  thereon  and  that  the  language 

>'■  f'i     .       ■     ■ ,  •    '  .      .  i . »    .^.     _ ,      ^ 


used  exclude^  tike  idea  of  a  number  of  reti- 
denoes  under  the  same  roof  or  in  the  Mune 
house.    They  xNtticede  that  tfad  use  of  a  double 

.'or  two-family  house  id  a  uae  for  reside&ee 
purposes  in  olie  setase,  but  tiiat  it  ia  not  a 
use  for  residence  porpcMUB  Ofiiy>  and  say  tiutt 
therein  lies  the  distinction.  We  are  unaUe 
to  see  the  distinction  they  would  sake.  The 
word  "only'*  in  our  opinion  does  not  chaiigc 
the  meanings  of  the  words  ^'residence  pur- 
pOees/'- 

■  if  there  is  any  dcmfat  as  to  the  meaning  of 
the  words  employed  ike  *  doubt  riu>iild  be  re- 
solved in  favor  of  the  freie  use  of  the  proper- 
ty, by  phdntiif  {TBS]  in' error  for  any  Iswfal 
purpose  and  against  restrietiomsy  for  it  is  a 
well-oettled  rule  that  in  eonstruing  deeds  and 
instriknents' eontaining' restrictions  and  pn>- 

,  hibitionB'  aeto  -thS'  use  «of  property  oonreyed 
ail  doubts  shbuldber- resolved  in  favor  of  the 

'free  use  thensof  for  lawful  purposes  in  Che 
hands  of  the  >oimers  of  the  €ee.^  fiwertsen  t. 
Oerstenbergv  180  111.  344,  67  N.  E.  1051,  51 

'L.R.A.  310.  And  again  defendant  in  error 
acquired  no  greater  rij^ts  under  the  restric- 
tion clause  than  his  grantor  had,  and  the  rul^ 
that  a  deed  is  to  be  construed  most  strongiv 
against  th<^  gri&ttto^  applies  here. 

But  is  there  luiy  doubt  as  to  the  meaning 
Of  the  words?  The  word  ''residence"  as  we 
view  it,  id  equivalent  to  "residentiar*  and  wa» 
Uded  in  oontarodistinetion  to  ^buslneM.**     If 

'vL  building  is  used'  as  a'  place  of  abode  and 

'  no  bust neiis  carried  'en  it  would  be  used  for 
reeidience  piirpoeeii  only  Whether  occupied  by 

'  oAe  fiimily  or  H  nuibber  <ft  fsmtlles.  Coun- 
sel say  thdt  tK«  wbrds  iirere  intended  to  de- 
serfbe*'  a  ijype  *^-  l)Ufldlng.  *  We  think  not 
The'woi^'  *^t«ffrdenoe^  has  referdnoe  to  the  une 
Or  mode  of  ooeufMiley  to  WMeb*  the  building 
ma^  b^  put.  If  ft  iiad  b«eii  intended  that  the 
huildiiig  VfM  to  b^'foT'  tlfo  uss  of  one  famlK 

'  oilly,  '"word A  *  <  indidrtifttg  '  s^Mli    a* '  intentien 

'wOdId  hft^'bc%n  Ulied/ as  is 'frequently  deae. 
such  as  'VsiAgle  TesidencJO,*'  **a  privtie  resi- 

'denrcc,'"''^  sihgle  dwelUiig  iK^dse."  And  it  is 
to  be  nOt^ '  that- the  bottMon'  grantor  here. 
iVihiB'df^  to  nnother'lOt  <ftwfier  ill  ^e  snV 
division, 'iilf^d:' the  expr^dsioflrt  '  'ThH  prop- 

'erty   lit' 'Isold  'for  StAgle   t^idenee    purpoees 

•ohly.*''''^    •  ••  '••    ''•    .'••■•-• 

dotkttsel  harve  "clt«d  a  liumbbr  of  eftses  de- 
cided ""bt  coufttf'  vk'  Other  }urisdietf«ns.  but 
an /exsiniiniiti^On' of '  (284}  thefh  iHll  disclose 

U'hefa'ct  that  ih'  thos^  caseief  there  wns  under 

^'cbnsid^rktloit'  laiigiia^  in  restriction  clauses 

'm^tteriailr  different  from  that'  hi  the  case  at 

'bai^:-         '    '    '     •  '       ■    • 
'•In  ROund  Lake  Assot.  v.  Kellogg,  141  K. 
Y."348>  86  K.  E.  820,  there  was  a  restrictioB 

•ftjrairist  the  use  of^  tht  property  for  busincfs 
purposed  and  **rehid^nce  •t)u'rpOBes"  docs  not 
appiE^r.  W  WiJIrtian  v.Sttiatheurst,  57  X, 
X  Eq.l,'  40  'Afl.  8f5»,  this  language  wa*  used: 


90  Ohio 
"Ahy  biifidSn^'t>tlw^'tliBrti'  for  tJre  tia^of'p«r^ 
pose  of  a  private  dweMiu^l**  In  Schaiit  •  v. 
3ritl,  173  Mict.  647,  139  N.  \\\  878,  45  L.R:A. 
(N.S.)  .726,  "other  than  a  dwcfting  house 
with  the  usual  appMrtenaac^a"  was  under, 
consideration.  But  the  supreme  cour^  of  Mich- 
igan in  Tillbtson  V.  GregoPy,  151  Mich.  132,' 
114  X.  W.  1025i.ha4  made  a  distinction  be- 
tween thq  words  "residence  purposes"  .and, 
''dwelling  houBe>"  and  held  that  while  the  lat- 
ter words  meant  a  single  dwelling  house  the 
words  ''residence  purposes"  would  not  hear 
such  cbtastructton. 

But 'it  is  daimed  that  tlie  question  has 
been  clearly  decided  in  this  state. .  In .  sup- 
port of  this  thvy  cite  Hose  y.  King,  49^  Oliio 
SL  21 3>  30  N.  ^.  26iA,  15  L.K.A.  W,  and  Lin- 
wood  Paric  Co.  V.  Van  Duseil,  63  Ohio  St,  183,. 
58  N.  R.  5ft%^  Vn  tM  former  cafle  the  -quration 
was  not  before  th^  court,  and  in  the  latter 
the  court  wagf  interpret ii^g  a  |)rovis5on(  hi  a 
lease  that  required  t:he  lessee  to  use  th6  prem- 
ises **for  the  purpose  of  a  private  dwelling 
or  •reSiflente^.'^-  6n  ykjgff  ^00,  the  eoort-dayV 
*-Theplafn  pt^oyfsiou  fit  the  co\^aTit'*i<i'  tllat 
the, leased  premises  shall  be  used  for  the  pUr- 
pottcs  of  f(  dwelling  or  residence  only,  not  f6r 
a  uumheif  oi  dwellings.  More  tJiMi  that,  tliey 
are  restricted  to  the  uaa  of  it  for  a  private^ 
dwelling  or  resideinoe;  and  that  is  not  a  pri- 
vate [286]  dwelling  or  residence  which  is 
used  in  the  huain^^t  of  renting  roOms  to  lodg- 
ers or  tetiantfe.**  Tlie  court  seems  to  have 
laid  stress  on  the  use  of  the  words  "a*^  and 

4  I 

* 'private,"  the^e  M^ovds  appearing  in  the  re-^ 
port  italicized. 

The  only  reported  case  to  which  our  atten* 
lion  has  been  called-  where  the  language  "for 
reaidence<  purposes  .only"  is  given,  the  meaniug 
claimed  for  it  by  defendant  in  error  is  ]l)^r- 
ton  V.  atapely,  4  Ohio  )S^,  P.  N.  S.  65,  and  the 
case  is  discussed  at  length  by  counsel  here. 
The  common  pleas'  judge,  it  seeme,  based  his 
ruling  pn  the' language*  used  by  this  court  in 
IJnwood  Park  Co.  v.  Van  Dusen,  quoted  above. 
The  language  under  consideration  in  the  Van 
Duseu  cif.8e  was  entirely  diflterent  from  that 
before  the  court  in  Burton  v.  Stapely,  and 
the  holding  of  the  couH  in  the'fetraer  eaiie 
was  not,  we  think,  an  authority  for  thd  posi- 
tion taken  by  the  court  in  the  latter,  nor 
does  it  sustain  the  opinion  of  the  courts  In 
the  Burton  case  the.  common  pleas  court 
granted  an  injunction  in  favor  of  the  plain- 
tiff and  the  case  was  appealed  to  the  oircuiti 
court.  There  the  injunction  was  denied^  £r« 
ror  was  prosecuted  to  this  court  and  the 
judgment  of  the  circuit  «<mrt  ^^Jk^  Teveraed 
and  judgment  rendered  in  favor  of  plaintiff 
in  error  on  facts  found  by  the  circuit  court. 
Burton  v.  Stapely,  74  Ohio  St.  461,  78  N.  E. 
1X20.  In  that  case  plaintiff  had  asked  for 
an  injunction  upon  the  grounds  that  there 
had  been  a  violation  of  two  restrictions  in 
the  conyeyance  and  this  court  may  have  found 
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that  j>laiiitiff  was  entitled  to  -^  injwietion 
on  account  of  the  violation  of  the  reatriotioB 
in  the  eonteyance.  other  than  the-'Ca*  restrict- 
ing the  use  oi  the  [2S6]  property  for  reaidenee 
purpose*  only,  lor  t^e  cireuH-  court  lound  aa 
a  fact  that  th«*e  had-  been  a  violation  of  the 
restrictioA  ia  relerenee  to  the  location  of  tbi^ 
building  otf  the  lot..  The  revertnl  of  the.  Judg- 
ment of  the  circuit  court  does  not  signify, 
neoeflaikrily  th^t  this  court  approved  the  hold- 
ing of  th^,  court  ol  comuion  pleas  as  to  .th/Q 
meaning  of  the  clause  restricting  the  use  of 
the  property  for  residence  purposes  only. 

In  Brown  t.  Huber<f8$^.Ohio  St.  183,  88  N. 
E.  322,  28  L.R.A.(N.'S.)  705,  in  the  covenant 
in,  th^  4)^  it  vwaa  provide^  'tth^t  thej>nly 
buildings  put  upon  said  lot  jihall  bejk.resi- 
4?nce  and  the  ne^iessary,  attachments^  and 
thftt  it  fthall'h^  used  .for  i^o  .other  p^^poscA 
than  that  of '.  a .  f ainily  residence,.  aJtid  shall 
cost, not  less  than  $5,Q00  for  tjbie  ^residei^ce 
s^lone/'  The  owner  of  t^e  lot  jiad  construct- 
ecl  two  dwelling  houses  and  panned. and. pur- 
posed to  construct  two  more.  •  This  the  court 
said  was  prohibited  by  the  restriction  clause' 
in  the  deed. 

That  the  erection  of  a  double  or  two-family 
house  is  not  in  riolation  of  a  restriction  that 
the  property  is  to  be  used  "for  residence  pur- 
poses only"  is  the  holding  in  Tillotson  v. 
Gregory,  161  Mich?  132, '114  N.  VV.  1025; 
McDonald  v.  Spang,  55^  Misc.  332,  105  N.  Y. 
S.  617;  McMurtry  v.  Phillips  Invest.  Co.  103 
Ky.  308,  45  8.  W:' 06^  40  »IjJC«A.  489.  In  the 
latter  case  the  language  used  was:  "The 
property  herein  .conveyed  shall  be  .used,  for 
residence  purposes  only,  and  thAt,  in  erecting 
a  residence  thereon,  it  shall  be  built  of  brick 
or  stoiie:'*  ThecOiiA  sJiy-:^  **It  iscohiended 
that  the  language  of  the  restriction  conveys 
the  idea  of  a  single  residence  for  a  single 
fhmily  br  at  aAy  i-at6  excludes  the ^l&ek'ti  tt 
numWr  of  resid^ric^d  tinder  the  ^me  roof 
[287]  or  iu  the  same  house.  We  think,  how- 
ever,, that  to  give  the  language  used,  this 
meaning/  would  be  to  extend  its  scope  beyond 
the  express  intention  of  the  parties.  The 
purposes  fbr  which  the  housee  to  be  erected 
on  the  court  were  to  be  used  were  'residence 
puyposeil  only.'  Aiid  as  the  house  in  con- 
troversy  is  to  be  constructed  for  such  purpose 
only  and  is  not  to  be  used  for  any  other  pur- 
pose, we  do  not  think  its  constructfon  is  at 
all  prohibited  by  the  restriction  clause."  See 
also  note  by  annotator,  45  L.R.A.(!N'.S.) 
726,  728. 

If  the  common  grantor  in  the  caset  before 
us  had  in  mind  the  exclusion  of  a  building 
for  the  abode  of  more  than  one  family  he 
should  ha^e-'W^.  Unguaga  that  would.. have' 
expressed  such  a|i  intention.  The  court  can- 
not read  it  into  the  corenant. 

We  do  not  think  the  clause  under  considera- 
tion bears  the  interpretatioii  given  it  by  the 
court   of  appeals.     Taking   the   language   in 


1054 


CITE  THIS  TOI^.  AHN.  CAS.  1916C. 


its  ordinary  and  popular  senae,  \Pe  are  forced 
to  the  conclusion  that  it  was  not  the  intention 
of  the  common  grantor  to  prohibit  the  eree< 
tion  of  a  double  or  two*iamily  houae  on  the 
premises.  Defendant  in  error  was  therefore 
not  entitled  to  the  relief  he  sought  and  his 
petition  should  have  been  dismissed. 

Judgment  of  the  court  of  app^iils  reversed, 
and  judgment  fbr  plaintiff  in  error. 

Nichols,  C.  J.,  Bhatlck,  Jbtin^n^'.Dotaahtte, 
Wanamaker  and  Wilkin,  JJ.,  concur. 


.It. 


'  Hie  reported  case  htAdii  that  %  Weliant 
restricting  the  use  of  property  io'  "residence 
purposes  only"'  is  not  vioTated  by  the  erection 
thereoti  6i  a  double  dr  tWo-family  house;  *Iiie 
cases  discussing  the  cdnstructioki  of  a  oovts- 
hant  in  iL  deed  restricting  the  building  on  the 
granted  premiseis  to  use  bM  a  dwelling  house 
are  collated  in  the  note  to  Styles  v.  Hall, 
Ann:  Cas.  i912D  476. 


STATE 


T. 


VON  KIJBIHi 

Oregon  Supreine  Court — June  16,  ttl4. 
7X  Orea&n  I&94  142  Boo.  A49^    . 


Ciintipal  Irfiw  —  Prooi^of  Otlnjer.  Crimea 
^  As  Incident  to  ReteTant  Evidence. 

^In  a  proRecution  for  polygamy,  where  a 
witness,  having  referred  to  the  plurJBil  wife  as 
Mrs.  tt.y  stated  that  she  wa6  known  also  a^ 
£.  N.,  the  question  whether  she  Was  the  savrie 
E.  N.  who'  had  coittplafned  agiainst*  the  de- 
fendant ehaf ging'  •  him  with*  tibe  •  •  larceny  .  ot 
$3,300  worth  of  diamonds  is  admissible  for 
the  purpose  of  identiilcation  and  is  not  objec- 
tionable as  tending  to  show  another  offense. 
[See  106  Am.  St.  Rep.  977.] 

To  Show  JAotlve* 

In  a  prosecution  for  polygamy,  where  the 
evidence,  showed  that  defendant  lived  with  the 
plural  wife  for  only  a  few  days,  evidence  that 
ne  stole  valuable  jewelry  from  her  while  liv- 
ing With  her  is  admissible  to  show  motive  for 
the  ctime  chiarged. 

[See  7  Ann.  Cas.  66.] 

AsslKiiment  of  "Batter  -t-^  BeCmftoiieM. 

Ah  assignment  that  the  trial' eourt  errod 
in  sustaining  obJeottoDS  to  •  questions  to  •  a^ 
witness  eonoeming  a  certain  peraon  is  too 
general  to  raise  any  question  ior  rexiew* 


Witnoasea  —  Cjroaa-|5ziUBl»ttlom  —  Ir- 
roloTAat  Matters. 

In  a  prosecution  for  polygamy,  croas-exami- 
nation  of  a  witness  as  to  whether  he  had 
read  newspaper  accounts  of  the  arrest  of  de- 
fendant is  properly  excltrded. 


Criminal  I<aw  ^  Testimonj  at  Former 
THal. 

L.'0.  L.  §  1633,  makes  the  rules  of  eri* 
dence  in  criminal  cases  the  same  as  in  civil 
cdse^,  except  as'  otherwise  specfially  provided. 
Section  727  authdriSea  the  testimony  of  a 
witness  deceased  or  out  ol  the  state  or  unable 
to  testify,  given  in  a  former  action,  suit*  or 
proceeding  between  .the  same  parties,  relating? 
to  th^  same  matter,  to  be  received.  Const, 
art.  1,^  §11;  .^uarante^A  the  accused  the  right 
to  meet  the  Witnesses  face  to  fa^ce.  Held,  that 
testimony  yiff  wftnesses  out  of  the  state  ^ivcn 
at  a  f^fnwr atrial  in  a- ^^rose^ution  for  Iso-ecny, 
the  witBessea  then  factng  fsjoe  to  lace  with  ac- 
cused; is  admissible*  so.far  as  relevant,  in  a 
subsecuicQ^.pros^ution  of  the  same  defendnnt 
for  polygamy.  .  , 

[See  Ann.  Cas.  19130  464.] 

Witneaaos  •-*•  Hnabamd  Jtnd  Wif  o  —  Com- 
.  petonor  of  T^Tife  in  Bisamy  TrimL. 

Under  U.  O.  L.  §  1^36,  as  amended  by 
Laws  1913,  p.  361,  providing  that  in  criminal 
actions,  where  the  husband  is  the  partr  ae* 
euscd,  the  ^fe  shall  be  a  competent  wiVneaa 
but  Shalt  not  be  conif»elled  or  allowed  to  tes- 
tify unless  by  eonacnt  of  both  parties,  pro- 
vided that  in  ^i^iminal  aetiota»  for  poljgnniy 
the  wife  sball  be  a  competent  witness  na  to 
the  fact  of  marriage.,  an  objection  to  the  tes- 
timony of  the  wife  of  accused  in  a  prosecution 
for  polygamy,  before  she  gave  any  evidence 
except  her  name  and  pl^ace  of  residenee,  is 
properly  overruled;  her  testimony  as  to  tiis 
fact  of  marriage  beiqg  adatiisihle. 

[See  note  at  end  of  this  ease.] 

Oliieeilon '  to  Compottftkey  •«-  Objo^itom 

tnsvfllsient.- 

In  a  p'rasecution  for  pcAy^pamy,  after  the 
wife  of  aecmed'had  testified'  aa  to  their  nuu^> 
riage,  where  ths  oounsel  for  accused  objected 
to  further  <iue8tians  as  they  were  stated  only 
on.  the, ground  of  . incompetency,  irrelevancr, 
immateriality,  and  no  foundation  laid,  the  00- 
jectiop  that  the  witness  is  incompetent  be- 
cause she  is  the  wife  of  accused  is  waived. 

.00  —  Objeetioa  Too 


Ohisstion  to 
Broad. 

When  evideijce  would  be  admissible  for 
any  purpose  or  under  any  circumstances,  an 
objection  should  point  out  specifically  — * — 
th^  objection  i«,  kttd  an  objection 
question  is  incompetent,  .irrelenrant» 
material  is  inefficient,  though  it  woold  be 
sufficieiit  if- the  evidence  were  not  admissible 
lor  any  purpose. 

THno.  for.  ObJosAAnCk. 

Objeetiojas  to  evidence  must  be  made  at  the 
right  time  or  they  cannot  be  considered  on 
appeal. 

Appeal  from  Circuit  Court,  MnltnoDiah 
county:     KAVANArou.  Judge. 


11  Oregon  159, 
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Criminal  acCiofi/  E.  E;  C.  Von  Kleiti  con- 
victed of  polygamy  and  "appeftlB.'  Tiie'faicts 
ar«  statckf'  in  the  opinion.    Avlt\SMVD. 

Wihon  y.  Ii^1n€  and  T/tpmo^  B.  McDevitt 
for  appellant. 

Walter  H,  fJvana  and  Robn-t  F.  Maguire 
for  appellee,  ......     t    . 

[161]  KAlkSEY,  J.'-On  Deo«mb«T  13^  1913, 
the  graiid'  jury  of  '  Multnomah  CotntT  r^ 
turned  an' iiidfetnielit''agi^in»t  the  defendant, 
charging '  hifll  Witb  thie  ^mmission  •  of'  tlve- 
crime  Of  poly^my  tomtnitted  as  'follows:  ' 

^*Tfa»  Mkl  S.  fi.  C;'V>on''Klehi,- alias  Oeorge 
B.  Lei(i<h  oki'tM<19th  ^y  6f  Octolber,  A.  D. 
1911,  in  ih«-ci»ttnty  of'M'uHnoinah  and  Stat^ 
of  Credit/  th«n  and  titer e  being,  did  then  «nd 
thjere  knowthgl)^  ^d'  felonSoiMly'  Hv«  knd  co-t 
habit 'With  a- vomttn,^to' wit,  dne  fithel'Kdw- 
comb,  as  his  I  wife,  h«  <ihe  '  said  defendant) 
then  aild  there  having  a  wife  ihen  living,  to 
veit,'  Louise  lllsti^up  Von  Kle&n,  <K)fltTary  to' 
the  staitute  4n  svieh- cases  made  smd  provided 
and  agttin^t  piefae^' And  dignity  of  the 'State  of 
Oregon.**       ■ 

The  defenftfdnt  wiiSarrftigned  upon  said  in- 
dietment,  and  he  plcttldied  riot  guilty.  He  was' 
tried  aYid' found  ghlHy  b^  ft  jury  oi»  the  23d' 
d«y  of  December,  1913.  On  Deoember  27, 
191^3,  be  was  sentenced  to  tmpHsonment  in  the 
penitentiary  for  tht  '^rtod  «f  from  one  to 
four  years.  The  d^fendaut  has  broHight  thfs 
case  here  on  appeal,  anhd  asks  for  a  reversal 
of  the  judgment  for  several  alleged  etrdre.  ' 

1.  l*h«  llrst  pdhii  made  by  Mie  defendant  is 
that  the  eoutt' erred  in  permitting' tlie  Witness 
E.  J.  Cai^ehteff  to  testify  as  't&  the  identity 
of  Ethel  N^comh,  as  ^m  plaining  witness 
against  the  a|iptfll«tht,  charging  h!m  with  the 
larceny  M  about  $3,300  worth  of  property, 
for  the  re^ESOtif  thftt' the  said  evidence,  if  it 
tended  to  jirov^  'anything,  ttoded  to  prove* 
anoth^' crime,  and  did  not  T1C2]  tend  to 
prove  the  chfeirge  contained  iii  the  indictment; 
The  tHtneSs  Catperiter,  having  ref^rired  to 
Mrs.  ii«wis;  ahd'  hflvihg  stilted  that'  she  Was 
known  also  'As  Bthil'  N^fwcomb,  wtts  asked  by 
the^tatetftls  iyrie^ion; 

"Id  thrft  the  same  Ethel  l^^ewcoihb  who  coin- 
plained  agtiinst  tire  def^daht;  charging 'him' 
with  lifcrceny  of  some  $3,300  '^orth  of  dia- 
mondsT**       •  • 

Gotinsel  for  the  defendant  'objected'  t^'this 
question',  Allying  that  it  Was  incomplitent 
and  Irrefevant  and  te'hded  to  prove  another 
crime.  iTh^  attorney  for  the  state  represented 
to  the'cohrt  that  he  was  asking 'said  qu<*stioft 
for  the  ptifrpdse  of  t)roving'the  idttltity  of  the 
wofnan.'  '  THe '  'court  oVerrtfled  the  objection, 
and  the  witness  answered  that  it  was  the 
same  'WdmAifj  We  tfiihk  that^Aald  evidence 
was  adtaiislble'  for  the*  Jjurpotee  df  identifl-' 
cation.  We  do  ikbt  l^ink  that  to  say  a  per- 
son is  the  siutt^  per^nihat  ab^us^d  !afiother 


of  larbeny  steads 'to '  p¥(^e  that  the  persbn  so 
acetised  was  gtitlty  of  larceny,  especially  when 
th^  statement'was'  made'  for  the  piu^ose  -of 
identifteatioh.    <  

2.  There  was  some  evidence  given'  in  this 
case  that  tended  t^  skbw  that  the  defendant 
stole  some  valuable  jewelry  from  Miss  New-' 
cohib  at  th&  Pl^Hiand  Hoitel  at  the  tiAie  that 
he  was' living  a'nd  cohabiting  with  her  as' his 
Mifc'  as  Charged  In  tine'  fndietmMt:  llie  de' 
fendant  contends  that  the  admission  'of  satd 
evidence'  was  error,  dri  the  other  hand;  the 
state"  contends  that  tech  ■cf^^ideiltee  was  admis- 
sible to  sho^  the  motive  that  prompted  the 
defendant  to  itoarry  MiSs  N«%co«ib  afid  take 
her  to  the  Portland 'Hotil,  and  th^re  cohabit 
with  hier  as  his  w^fe:"  The  evidence  showed 
that  the  dl&fendant  ^d  a  lawful  wife  it^  Min- 
nesota; that,  Only  b  few  days  before  he  was 
living  witli  Miss  Newcomb  ato  his  wife  atth^ 
Portlaiid  Hotel,  he  illegally  married  her  in 
San  Francisco,  and  took  her  to  Portlahd, 
and  went  to  [leS]  the  Portland  Hotel  and 
r^stered  as  **!tfr.  and  Mr^.  Geo.  B.  Lewis," 
ahd  they  w^y«  assigned  to  reoih  637  of  that 
hoti^ ;  that  the  defendant  renmined  there  only 
two  or  three'da^s,  and  during  that  time  liv^ 
with  Mitte  NeWeomb  as  liis  Wife  and  called 
her  hikt  ip41fe,  and  introduced  her  to  persons 
about  the  hotel  aa  his  Wife;  that  Miss  New- 
comb  had  jewelry  valued  at  $8,800' Which  she 
wofi^e  at  the  hotel  and  at  a  theater;  that,  after 
they  had  bedn  at  the  hbt»el  about  two  days,  the 
defendant  efj^hfbited  a  lot  6f  jewelry,  wrapped 
in  a  lady's  hahdkei'^hief,  to  #ome  persons  in 
the  hotel  barber-shop  and  told  thiein  that  it 
belonged  to  his  Wlf^,  antd  ^hat  he  was  going 
td  havie  it  Cleaned;  that  He  Went  down  town 
ostensibly  to  have  the  jewelry  leaned  and  dis- 
a^peare<i,  leaving  Miss  NeWcbmb  end  taking 
her  jewelry  with  him,  and 'leaving  t^e  hotel 
Mil  unpaid ;  anid  that  he  was  arrested  in  Chi- 
cago ahd  brought  badi  to  Portland.      ' 

The  state  contends,  and  the  evidence  teiids 
stronj^ly  to  prove,  that  the  defendant  planned 
to  steal  Miss  Xewcomb's  jewelry,  and  that,' to 
Obtain  an  opportunity  to  steal  said  property, 
hi  illegally  married  her',  took  her  to  the  Port- 
land Hotel,  and  lived  t^ith  her  as  her  husband 
two  or  three  days,  obtained  possession  of  her 
jewelry  on  A  pretense  that  hc'wotald  have'  it 
clean^,  and  immediately  ab'scdnd^'d,  'taking 
tlie  jiewelry  With  him. 

The  statie  contends  thatlthe  motive  fot  mar- 
ryihg  and  living  with  Miss  Wewcomb  was  to' 
obtain  an  opportunity  to  steal  her  said  prop- 
erty, and  the  evidence  tends  to  support' that 
contiefntion.  The  state  contends  also  that  the 
marrying  of  Miss  Neweomb,  the  living  With 
htir  at  the  Portland  Hotel,"  and  scaling  of' 
h*jr  jewelry  w^re  so  closely  connected  as  to 
forhi  one  transacti<!Ai.  '  • 

ri64]  In  State  V.  Roberts,  15  Ore.  195,  13 
Pac.'899,  the  coUrt  say  ft  t 
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''All  of  the  AoU  oX  the  parties,  done  in 
furfiheriuice   of  the  common .  d^Bign,   tUougli 
separated  by  time, '  and  not  .oontinuoua,  con- 
stitute one  entire  transaction,  and'  may   he* 
sliown  upon  the  tria^," 

In  State  v.  O'PonnelJ,  3ft  Ore..  225,  61  Pac 
893,  the  court  says: 

"If  the  iacts  and .  circumBtances  tend  to . 
allow,  that  ti)e  prisoner  commjitted  an  inde- 
pendent dissimilar  prime,  to  enable  him  to 
perpetrate  or  conceal  an  offense,  auch  evidence 
is  admissible  agaixut  him  upon  an  indictment, 
charging  .the.  auxiUnry  crime,  when  the.  in- 
tent to  perpetrate  or  conceal  9uch  9ffense 
furi^ished  t^e  motive  for  committing,  the 
crime  for  wh^ch.he  is.. put  upon  trinl."  )   . . 

In  State,  v.  Start,  65  Ore.  185,  132  Pac; 
514,   46   L.R.A.(N^.)    269,   the. court  says: 

"Under  tha.  third  excerption,  an  illustration 
would  be  where  a  burglar  stole  tools  from  a 
foundry  with  which  to.  break  the  9afe  burg-, 
larized.  Kvidenoe  of  pne  crime  could  in  such 
circumstanceti  .be.  given  to  atqiport  an  indict- 
ment for  the,  other.  Oft  the  trial  for  burg- 
laryx  the  atealing  of  the. tools  coi^ld.  be  ^how^ 
as  preparation,  lor.t^e  crimf^  .charged,  and, 
cm  an  indictment  for  laxceny.of  the  tools,, 
the  commisaioii  of.  the  burglary  with,  them 
nould  supply  the  motive  ior  st«ali^g  them.". 

In  2  Whfu^n's  Criminal  Ev.  (10  ed,) 
1667,  the  author,  says:. ... 

**But  the  evidence  of,  other  cr jines  is  adous- 
sible  to  show  motive,  and,  where  re;levant  fpr 
this  purpose,,  the  ad^i^seihili^y  is  not  alTected 
by  the  fact  that  sucb.  evidence  mi^y.  prove 
otiier  crimi^S*''    •    .       -.     . 

We  think.. that  the  evidence  supports  the 
state's  conten^i^on  tliat,  when  ;  the.  defendant 
illegally  married  Miss  Kewcomb,  he  did  so. 
for  the  purpose  pf  obtaining. an  [165]  oppor-. 
tunlty  to.  steal  her  j^welry^  and  that  his  liv- 
ing with,  her  ftt  the  Portland  Hotel  was  a 
part  of  the  same  scheme,  and  that,  the  state 
had  a  right. to  prove  the  larceny  of  her  jewel- 
ry by  him  to.  show  the  motive  |or  his^  living 
and  cohabiting  with  her  at  the  Portland  Ho- 
tel as  his  wife.  The  illegal  marriage,  the  ^- 
habitation  at  the  hotel,  and  the  larceny  of 
the  jewelry  formed  one  connected  transaction 
or  sch^nie. 

3.  Tlie  second,  assignment  of  ef;rpr,  asserts 
that  the  trial  court  erred  in  sustajiniii^  tiie, 
objections  of  the  state  to  questions  asked  J.. 
H.   Marble  twnperning  "Jack  Lew^s."     This 
assignment  is  too  general  to  raise  any  ques- 
tion for  review. 

4.  However,  we  have  examined  the  cross-, 
examination  of  the  witness  Marble  that  is 
set  out  in  the  bill  qf  exceptions,  and  we  find 
that  the  questions  th^re  set,  put  all  asked 
whether  ^^arblie  had  rc^d  accounts  supposed, 
to  have  been  published  in  the  "Oregonian" 
concerning  the  arrest  of  the  defendant.  We 
cannot  see  the  competency  pf:.  i^elevancy  of 


newspaper  aqconnts  of  the  defendant's  arrest. 
The  .court  properly  ruled  them  out. 

5.  The  fourth,  fifth,  ^ixth,  and  ninth  as- 
signments of  error  raise  similar  questions  and 
can  be  properly  considered  together.  The  de- 
fendant was  indicted  for  larceny  of  the  jew- 
elry of  Miss  Newcottib,'and  he 'was' tried  upon 
said  charge,  and  the  jury  failed  to  agree  upon 
a  verdict  and  were  discharged.  On  the  trial 
of  the  defendant  on  84 id  eharge  of  lareeiiT, 
Miss  Neweomb  was  present  and  testified.  At 
said  trial  the  Bey«.£.  R.  DiUey  was  a  witM» 
and  testified.  The  evidence  of  bqth  of  tb«» 
witnesses  was  taken '40wii  in  ■h#rthsad  br 
J»  .F.  Wood,  the  otMnl  rtporter  ol  the  eosrt. 
When  laid  witnesses  /w^e  examined  ia  atid 
case,  -the  defendant  w«i  ipnesent  in  pereon 
and  by  his  attocrofey,  W»  T.  (166]  Hume,  Eiq^ 
and /the  defendant  had  an.  opportunity  to 
cross-CKamine  said  witn^sseA.  /His  aUorvcT. 
Mr.  Hume,  did  oross-examiBe.eaeh  of  them  at 
thst.time*  and  the  defendiint  Vmet  them  faee 
to  lace."  These  witnesses  were  absent  Iron 
the  state  when  this  etsa  wa#  tried,  and  the 
evidence  given  by  them  in  the  larceny  ea«e, 
so  .  far.  as  it  was  relavfuit  to  the  issues  in 
this  case,  vns.admittiMl:  in  evidence  and  read 
to  the  jury.  When  the  evidence  ptB.K  Dii- 
Icyj  given  in  the  larceny  case,  was  offered  is 
evidence,  counsel  lor  the  defendant  objected 
thereto  for  thetioUowi^g  reasons:  "Objeeud 
to  as  iueompetent,  irrelev^jpit,  immaterial,  and 
no  foundation-  laid/'  «4e»   :   , 

When  the  evidenc«  oi  Miss  Newooaab»  fi^ei 
ivi  the :  larceny  . ease,  mas  offered,  counsel  for 
the  defendant  objeoted  thereto^  for  the  resioi 
that  said  evidence  was  'Incompetent,  i^nl^ 
vant»  and  immateriaU"  sta..  These  obje^ 
tions  were  overruled  by  the  court. 

The  first  point  urged  against  the  admiaioo 
of  the  evidence  ctf  these  two  witnesses  is  that 
the  states  did  not  show  proper  diligence  to 
procure  the  personal  attendance  of  said  wit- 
nesses at,  the  triaJi  of  tlus  case.  The  evidener 
shows  that  the  fitness  DiUey  resided  is  San 
Francisco,  California,  and;  that  he  was  wx 
in  this  state  at. the  time  of  the  tr.iaL  A  aub- 
poena  issued  out  of  the  trial  court  would 
h%ve  no  valifiity.Hi  the  state  of  Califoraii- 
It  is  not.  necessajry  to  review  the  evidence 
tending  to  shpw  diligence;  but  we  have  ei- 
amined  it  and  find  that  a  sufficient  sbomiiig 
was  made  to  entitle  his  evidence,  given  is  the 
larceny  case  to  be  T?ad,  if  it  was  competent 
Miss.  Kewco^nb,  .also,,  did  no>t  reside  in  the 
state,. and  the, showing  of  diligence  to  procure 
her  personal  attendance  was  sufficient  to  en- 
title her  jevide^cO'in  .the  larceny  case  to  be 
read  in  evidence  Jin  this  case,  if  it  was  com- 
petent. , 

{.197}  The  other  chief  objection  is  that  thf 
evidence  of  these  .tvfo  witnesses  was  not  ad- 
missible in  this  case,  because  the  witneve* 
wqre  not  personally  presents  and  the  defend- 
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ant  bbd'  no  opportunity  to  meet  ihem  f see  to 
face,  and' the  eVid^t!e  that  waft-  offefisd  and. 
read  "%a8''g!ven'  in  "iainother  ease  when*  the> 
isfifues  were 'diff^ent/ etc.  ->   .     . 

The  evidence  of  Uhege  witnefgses  waa'  given- 
in  a  case  In  ^hich*  the  State  o^  Oregon  was 
the  plaintiff;  atnd  the'  defendant  herein  was 
the  defehdiint^  s^nd'  in  that  cade  the  defentlant 
was  chaf'ged  with  the  crimfe  of  lAreehy  of*  the 
jewelry  o<  Mi^ff  Jietrlsottib  thitt  she  had  at  the- 
Portland  Hoterdtufir^  the  titae'tHkt  the  de^ 
fendant  Was  cohabitin^g^  with  her  thei^  as  hia 
wife,  as  stated  fn  the  indict-nient.  Tlie  pai'- 
ties  to  said  larceny' caslil' were  the  sane  a-s  the 
parties  to  thit  action.  The  evidence  shows' 
that  said  witnesses  were  s'woi'n  and  gave  said' 
evidence  in  the  pre^«fiice  of  tbedefefldaht  tod- 
his  counsel,  aiid  that  the  defendant  had  an' 
opportniiity  to  cross-eicamine  them,  and  that 
he  did,  by  his  cotiiisel,  cross-examiiie  each  of 
said  witnesses  in  skid  Itirceny'  ease.  The  de-- 
fendant  inet  said  witnesses  fa<e  to  face  in 
the  lai'i^eny  'case,  lind  the  evidenc!e'  that  w^as 
given  by  them  in  tlie  Ur^eiiy  clase  and  wah 
admitted  fn  evidence  in^'thlb  ^ase  r'etated  to* 
the  matters  in ' bontroveray  ih  thin  case  anU' 
was  reWatit  to  the  issues  herein. 

In  this  8tate  the  riileo  <^f  evidence  in  crlmi- 
nal  cases  are  the  same  as  in  bivii  cases,  ex- 
cept  aa  otherwise  specially  Jprovided  in  the 
Criminal  Code:     Section  153^,  t/t).  L: 

Section  727, 1*  0.  L.  provides  as  follows: 

**^n  copiorniit^  with  the  preceding  provi- 
sions, evidence  may.  be  given  on  the  trial,  of 
the  following  facts:.  ,,  .  .  (8)  The  testi- 
mony of  a,  VKitttCH^  deceased  or  out  of  the 
state,  or  unable  to  teettfy,  given  in  a  former 
action,  [1681  suit  or  proceeding,  or  trial 
thereof,  between  the  san^e  parties,  relating 
to  the  sajqe '.mattei:.'' 

Construing  ^e  foregoing  provisions  of  our 
statute  and  the  Article  I,  Section  11,  of  the 
Cooatitution,  tb;ia.  court  in  Stat^  y.  Meyers, 
^9  Ore.  541^  117  ?ac.  819,  0ay« :    ;    . 

'*The  Constitution  ^  Oregon,,  (Article  I, 
Section  11;>  .  provides  .  that  in  aU.  criminal 
prosecutions  the>  accused-  shall  have .  the  right 
to  meet  the  witnesses,  face  to  lace,  and  the 
Constitutions  of  most  ol<  the  states,  as  well 
aa  the  Constitution  of  the  United  States,. con- 
tain similar  provisions. '  It  is  held,  however, 
that,  where  th/s  aecnsed  ha^  once  enjoyed 
the  right  to  erosb-examine  and  eoniront  the 
witnesses.  at<  an  earlier  trial,  his  constitution*^ 
al  right  to  meet, him  faee  to  lace < is  not.vi^r 
luted  by-  the  admission  of  the"  evidence, 
"when  absent,. at  a  subsequent  trial.  If  the 
defendant  is  rfepresented  by  counsel  at  a  pre* 
linAinary  examination,. and  has  had  an  oppor- 
tunity to  erose-examine  witnesseti,  he  hae.enr 
joyed  h4s  right  to  meet  his  accuser  face  to 
face,  and  no  el^jectlon' ^exidts^  to  teeeivfaig  thf 
teatiniony.*'  '  .    *         »    •:  i.  ,.     . 

Ann.  Cas.  1916C. — 67. 


In  State  ▼.  Walton,  53  Ore.  5«6,  90  rPac. 
434,  101  Fac^  a89,  102  Pae.  173,.  the  /court 
says:- 

■*Tbe  statute  was  intended  to  mfkke  a  gen- 
eral rule,  concerning'. the  taking  of  deposit 
tions,  inapplicable,  to  eziminal  .trials;,  but  we 
cannot  think  it  w«a  designed  M  abj^ate^  a 
doctrine  so  firmly,  eetablitfhed  and.  generallT^ 
applied  as  that  of  permitting  the  Ibe^^isnopy  of 
a.  witness^  -given  in.  the  maimer  required  by; 
statute,  to  be  used  by  either  the  state  or  4^- 
fense  on  a  subsequent  trial,  when  he.  has  since 
died  ornis  absent  from  the  state.'' 

In  Mattox.  v;  U.  S.  156  U.  8.  241^  39  U*  a 
|L.  ed.)  410,  15  S.  Ct,  339,  the  court  says: 

''Upon  ;the*  other  hand,  the  authority  ^^' 
the  admissihUity.  of  such,  testimony,  where 
the  dciendant  was  present  eithe^  at  the  ex- 
amination of  the?  deoetksed  .  •  .  before  t^ 
.    :  ■;.  •  (magistrate^  or  upon  a  former  .trial  ;o| 

the 'same  ease,  is  overwhelmriqgv" 

.--{169]'  Seev.alsia^  oa  this  pointy  Snmmonii  m^ 
Statei'S.OIbdo.St,  325;  United.  States  y.  Mi^ 
oomto^.  &rMcLea»>  286^  86r  Fed.  Cas.  .^o. .  iSr, 
702 ;  State  v.  Bowker,  2^  Qre.  W3,  3^  I?»4v. 
124;  State  ▼.  Wilson*  24  Kan.*  iaO»^0  Am. 
Bep«  257;  MeNamara  v.  State,, 60  Ark^  400, 
SO-fi.  .W..  768*.    ■  -.  . 

.The<  admissibility  of  the  evidence  of  a'  •  de-^ 
ceased  witness,  or  of  one  who  Is  absent  from 
the  state,  .-or  nnalrie'  to  testify,  given  .in  a 
former  t^tion,  sliii^  or  •  proceeding,  hetweei^ 
the  same  parties,  ami  relating,  to.  the  (same 
matter,  is  settled  in  this  and  other  states  by 
an  ovenvhelming  prepondecance  of  authority^ 
and  this  rale  applies  to  criminal ..aa  well  f^s, 
etvil  oases;  but. in  nriminal  cases  the  defend.-, 
ant  must  have  been  present  when  the  evidence 
waa  talcen  and  hiave  had  an  opportunity  to 
orose^xatnine  the  witnefs  who  gave  it.  • 

The  defendant  in  this  case  was  present  In 
person  and  by  his  counsel  when  th^  evidence 
under  consideration*  was  -taken,  and-  his.  coun- 
sel cross-examined  the  witnesses;  the.  parties 
were  the  same  as  in  this  case;  and  .the  evi- 
dence 80  taken  related  to  the  matter  in  con- 
troversy in  thia  cause.  •  Said  evidence  waa 
admissible,,  and  the :  court  did  not  err  in  ad" 
mitting  it. 

•  6.  The  defendant  contends  in  his-  seventh 
assignment  thai  the  trial  eonrt  erred  in  pAr<) 
mitting*  Mrs.  Louise  Von  Klein^  the  admitted 
wife  of  the  defendant, /to  testify  against  the 
defendant,  over  the  defendant's  objection  .ai^ 
to  matters  . other  than- the  mai;riage.of  the 
defendant  to  said  witness^  This  assignmeiji^ 
is  very  tndcfimte,  as  it  doea  not  indiepite  whi|t 
particular  evidenee  of  the  witness  is  phjeeted 
to.  When  this  witness  was  called  e^.swprn^ 
and  before  she  gfive>  any  evidence*  except  to 
8tate=  her  naau  and  place  of  reetdenep,  the 
counsel  for  defendiint  asked  whetheor  she- was 
the  lady  charged  in  the  indictment  M\k^  th? 
wife  of  the' ft70|  defendant,  and  Qouna^l  ft^r 
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th^'itilte  inarmed  him  that  8be  was.- .  Whete- 
upotf'icoUhsel  for  the  dJ^fendaht  said:  t         •  " 

'Then  I  object  to  the  witness  being  sworn 
or  testifying  in' thH  <»8e>  «m  the  rgrolind  that 
she  lb  the  wtffc^  tyf  defeYidant;^  '  •  -     . 

'  Th Iff  objection  tttts  overtuled.  .<-....  ^ 

Secftknk  1595,  l.  O.  L.,  ae  amended  in;  1913 
^'LBL\t)i'^'  1^18,  p.'95l)>,  is  ae' tfoitovra :  -  /      •  •  • 

''111' All'  icftitalinal  actions/ i^'bere  the- husband; 
iS^lie'  party  a't«etnied;  the  wife  «hall  be  a;  «omt 
pi^^^ent  wlttaeM;  and,  when'  the  "Wife  is i  the 
ptLVty  aebiMedV"the  hu&bilnd  ekaU-be  «  eemn 
petent  witness*;  btit  neither  husband  -nor  ^\iif«;f 
in  si/cA  'casfed,  fiihall  'be>  cotnp^Iled'  or-  «;lloiKied 
to  lei^tify  In  ^bli  cases^  unless  bydonstot.ol 
bbtili  ot  thm4  Provided,  that  in  all  eaqei  of 
^^I'^al '  vi<^i>K«e  upon  ^ther-  by  -th«  other, 
the  {ilJurM  {Mirty,  httsbidid  «r  v^ife,  s1i«Jl]  be 
iCIldwed 'to- testify  iftgaimst  t^e  other;-  Pro* 
vided  fnrthev',  ihut  in'  all^crimnml  lutdons  for. 
polygamy  or  adtiltdry,  -the*  Irasbaiid  «r;.^«f0 
of  the"aMtided;"shftirt)ie  a  competent  wlllieBs, 
aiid  shall' 'b^'allo^«red  to  testify 'agaiost*  the 
0<}lier/  l(nd'  without  tM  eoiisent-  of' the  other, 
aft'  lb  the  fact  of  matriaige."    ' .        '.  •  f  '< 

'fhi^'  stdLtute  mikea  hUBband  and'  wife  oouit 
p^V^nt  'Mtneftseft  fot  or  againetf  eliich.  other  in 
criminal  cases;  but  neither  husbliiid  ^r.wife 
shair  b€  compelled  or  'allowbid  to  "tbatily :  in 
ritich  cM)»,  tiutess  by  the  xsonsent  o< 'both' fiaiw 
tie^,  eX(<eptthat,  in  cades  of  personal*  t^oleacls 
apoii  ^ther,  the  iiYjured  pinrty  may  be  a  wit', 
i^efitagaihst  the  other,  And  Itt  oaseaof  polyga- 
ihy  d^'adulte^f  'the  husband  ^r  wile  oitbe 
ac<^used'  rtifllll  'be  «  eompetcnt  wifness^'witht. 
tfiAt<th«!  don^llt'  of  the  other,  aeio  the*  faoi 
olT'Dittrriai^e.  -  This  statute- means  that  the 
fau^bund  ftnd  th^  wife- are  mmpetent  'witneBs* 
M  fbr  or  kgaiwst  ^ach  other  in  irimina]  ^caaes; 
but  th&t  generally  -they  ffhalt  not  be  either 
(^bmt^Hed  or  allowed  to  testify  imleBB  both 
6wtfeettttherettr.'  .. 

[1711  In  •^astfft  of  personal  violence,  by  tone 
tipbU' the 'Other,  the  husband -or  the  wife  <noi 
being'  the* party  accused)  ithay  testify  general- 
ly against  the  accused  with^nrt  his  or  her  eoa*- 
«/^ttt,  hut' in' ca^es'of  polygamy  and  adultery 
the  ^idence  mu^bi^'' confined 'to  the-laetoi 
marriage.  The  trial  court  properly  overruled 
th^  ^^^ndant^B  objection  to>  hie  life's  befaig 
»iKr<aik  itttd'to'  her  'testifying.' •  The -statute 
expreiMly  provided- that  she.  may,- agaiiMt  his 
objection,  tefrtiifyaa  to^ker  marriage  to  the 
defendant.    •        •."  '  ••       .".    ••'•,:  -.  . 

'7.  After  the  witness  had  ttotified'to*  her 
ttikrt^B^  to  the  d«?fendant,  'riie  iwiua  •asked 
severaV  qtf^Bttdlis'  rettttin^to  hia- heindwritingv 
etc.  J^ach  of  "those  'qiiestions  was  ot>jected  iQ 
by  couiisel  Ibr  the  <defen4aiit)  for  the. 'alleged 
reasdh  that  it  was  ^'incompetent,  irrelevaat, 
ai^d  immaterial',  and  nb>'foufldatioft>  laidi-' 
OoUTfsel,  In  iOh}eciin^ 'tor  tiHese  c^ueetiolM, ,  did 
not  Q4>ject  tothe-l^itnesi  answmiqir  thbid,  for 
the  tetiMm  thert  .die  wanithtf^Vife  df  the  de- 


fendant, .nor  did  ke,  by  said  objection^  quet- 
tion  her  qualifieationv  to  anawei  .them.  Bis 
objectiona  did  not  got  U>.  .t^e.eonapetency  .of  the 
witness.  They  went ,  only  to '  the  questions 
and  the  answera^aQVight  by  t|iemu. .,  , 
,  lu  the  e^ghtAik  volume,  of  Enc.  Pl.  k  Fr.  ptge 
162y  the  rule  ^a^  ia  ol^jectioni^  \b  stated  thus: 
/'.^IfhA  ebj^ioji).  xi\u^  ..state  the  grounds 
thereof  and ,  point  ^^t  ^p6ci4cally  the  errors 
oomp4ai|»e4  ^p  w  or^jijr, ,  tljiii-  49  opportunii j 
m^y'.be  glyen.to  op^rect  ,^hfpir  if.  not  ^uffi^ 
oientlf  .i^pfpi%,i  ijb  v^^^  ^^^  afterward  avail 
the.. party  raiai]?^  Jt^;  Ia  *exan|ining  f,  qu«s- 
tion  aS']t(^>^'^fthax,vih^  .rullnga  of  the  oourt 
bek^vr  are.  epi^^ct^^' {the .appellate,  cpurt  «in 
i|pt  copsidfr,  j^T^  .otlier  grounds  of  objei*tioi 
tlMW  those  ,i,irged  in  the  CQurt  bj^low.  The  ap- 
pellate, cou^t  i,&  not  a  Xorum  in  wMch  to  db- 
ouss  new,  p<MUtB,  but  .merely  a  court  of  rev  if  v, 
to.  determine,  w)ietb^i  .the.  xiuluigs  pf  the  rourt 
below,  as  p^^nL^,  )i^i;fi  correct  or  not." 
.i[17i?!.]  The  jB^jfie  yqlume^  o|i  page  162^i»yf: 
.. '^Ohjectioiiq^. should  .bf;  piade  at  .the  firit 
sq««o9s,l^,le.  pp.pof1;u9itiy  oJTpred,  ,|^i)df  in  strict- 
ness, should,.  |ae  Jnadei  whefi .  action  is  at ked 
pf  the. ^urt  or  .purposed  fc|y.  it.", 

In  Mechanics'   Sc^V.  Bank  y.  Harding,  65 
Kf^n. .  659,.  7.0  Pac.  656,  the  court   says : 

/'At  the  trial  ^  f he,  pi£j2intifr  offered  in  eri- 
dence  'wfiat,  purport^  to  be  a  transcript  of 
the  judgip^ni^  obtained  against  the  bank  oi 
Le  Roy.  Hie  4e^endani  objepted .  to  its  in- 
troduction oh  the  giV>und'  that  it  was  'is- 
coinpeteiit,  irrelevant,  and  inunaterial.*  This 
objection  was  overruled,  and  we  think  prop- 
erly so.  It  is  argued  tfiat  the  transcript  was 
not  property  autnenticaied.  If  that  objectioB 
had  been  made,'  it  should  have  been  sustatnel 
(Objections  ^d  testimony '  ishould  be  sntficieDthr 
specific  to  direct  the  attention  of  the  trial 
court  to  the  exact  question'  contended  for. 
Hits  is  dii^'th^  do^rt  he  well  as  t!he  opposite 
party,  tt  waiB  said  In  Howard  v.  Howard,  53 
Kan.  4t7i  34  Pac.  lllTt  ^Objections  to  testi- 
mony should  b^ -BufR<^etttly  pointed  out,  is 
oi-d^t  thai  the< court  nvay  rule  intelligently  up- 
oh'lh^m,  abd,  Unle^  this  ^s  done,  Chey  are  not 
(Entitled  tor  c<d>ihsf deration'  here:-' '  In  ^ohmtoa 
T.  Clcuhents,  25  Kan.  876v  where  the  objeetioa 
was'  based  '^»h  all  t^  grtAiiids  ever  known 
or  heard  of,'  it'  was  said :  'Tlie  eonrt  shooM 
not  havie  ^ntertaitred  the«e 'obje<;%ioiis.  Ob- 
jections made  in  thht  form  ar^  unfair,  both 
to  the  courrt  and  to  4be  adverse  t^rty.'  la 
Kan^a^  Pac:  R/Co.'V.  Cutter, "19  Kan.- 8S.  a 
trane^ript' erf  the  record  of  ihb  proeeediags  •t 
a  probate  codrt  of  Cbloradb-was  admitted  n 
evidence  e^»r  the«b]^tioti  that  it  was  'n- 
competent:'  It  waa  held  by- this  cetnt  thai 
stii^h 'ob$«cHon -w^uld  not  false  the  qwirtwa 
of  the  inauifieient -autiienticaiion  of  the  rec^ 
ord.  V  -.  -i'  If  itis'ttdmiasiUe  for  any  ^i^ 
ppseyiavi  under-  any  einfsmnataacea,  it  is  t^e 
duty  of  the  party  objecting  distinetjy  to  call 
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the  tAttentfon  of  the  court 'to  ftucli  defects  A 
liegleot  to  do  8o  will  ;depriv«.  nich  party  «f 
kaving  the  questka  re^ie^lfted  in-thifa  coutt." 

.  [173]  In  Rice  v.  Waddil,  1«8  Mo.  320,  67 
S.  W.  610,  the:  eouH  Bay«:    .    * 

^%ere  .w«8  no  error  in  ovevruling  the  oh- 
jectioii  to  the  letters 'of'ColunibuB  Tv  Rice/ai^ 
It  aesigined  no  ground  other  than  they- were 
'inoompeitenty  immaterial,  and  irrelevant/ 
which  we  halve  often  held  amdnnt^  to.no  aiore 
than  *I  «bje«*.'"         t.  .       t.    ,    . 

under' tjie  statute  of  1913;  supra,  the  wife 
is  a  competent  witness  against' thi)  hiieband 
generally,  if  he  ccxneents  "^er^to,  and  the  de^ 
feadant  in  this  case,  having  objected  to  the 
qmestions  asked  his-  wife,  on  the  ground  that 
they :  were  ^'inoompetent,  irrelievant^  and  ini^ 
tttaterlaV  and  having  faSlckl  to  object  to  Tier 
cotaipefehcy'iis  a  withfess,  'for  the  Tea  ton  that 
she" was  Tiifl  wife  And  not  p^i^mitted  to  testify 
against  him,  without  hi's  consent,  thereby 
waived  all  objections  to  his  wife's  competency 
to  testify  against  him  genQraJIy,  .ai^^  h^  can- 
not, be  heard  to  raioethat  question  in  thi9 
court.  His  pblqctipns.wer^  tf>  the  competen- 
cy of.;the.  ey^|[^ncf{  apid  not, to,. the  competency 
of  the  witness.  ,   ■  -    •  .  :   !  ■ 

In  12  £n«4  o|:£vv'pi^  XQ46,.>ihe  rule  is 
atfttfd  thus:     -  . 

.  **Ina6nkiich  at.  it  is*  the  wiiaessy^  and  not 
thia  evidenoB,  irhich  is.  imechnpeteat^'the  <oli^ 
jeotion  >miMt<be'-dia'eot9d  at  the-  fonner  aiiA 
not  the  latter.-  Aoi  objeotieii  to  'testiMoily 
raibes''  iho  qnestion  as  'to  the  witness'  compe" 
tency.    .   -.     ."  '■  '       ••    ■  ■    • 

The't^nth  Volume  of  the  safhe  '^ork,*  at 
page  329,  says: 

•'Persona  objecting  to. questions  as  calling 
for  privileged  communication  must  specify 
thai  ground  in  his  objection,  and  indicate 
the  portion  objected  to.  It  is  not  sudiciefit 
to  state  that  the  question  is  objected  to  as 
'incompetent.'  "^  . 

In  McDonald  v.  Young,' 109  la.  70$,  81  "jf. 
W.  156,,  the  court  says:    .  •        ,     ,     . 

[174J  "Several  .questions  asHe^,of.  W.  \y. 
YQungwere  objected  .to  fia  heJu^g  inQpn:\p€,tcnt, 
izni^aterial,  and>  iri:Bleva^t«  It  i^  argued:  th^^t 
the  questions. called,  for  personal,  transactions 
with  hip  d^eased  mothe^t  and  ih^  testimony 
^iven .  in  .r^esponae  thereto  sl^^Id  have  been 
exclijid^d,  ..under,  Section  ,3639,,  Code  1873. 
The.  <]^bjection„  in  the  form  m^de  here,,!^  not 
suffif  lent  to  raise  the  poijjit  presented  in,  argy- 
.^;pent.  The  objection  of  incompetency,  yi}\\\' 
out  more,  goes  to  the. evidence  aad  not,  to 
the  witness,  Thj?  testimony,  given  .  \^;fi8  com- 
petent. It  is.thie  witness  who  is  made  incom- 
petent to  py^^ls,  imder. Section., 3639,  .^tn^ithe 
objecjtfpi),  ,to  b?  .gopd,  .n^i;i8t,be,  made  .to  the 
'witnesB."  .  • .   .i  .  ,.    •  • 

;In  Burdiek'V.  Haymond^  107. Xa.  226,  77. N. 
W.  833,  the  syllabus  is  as  follows: 


f  **An  objection  tjiat  testimony  .jls,  incompe- 
tent, irrelevant,  and, immaterial,  hear.sfiy,  and 
not  tiie  best  evidci^cf!,  14  •  insufficient  to  raise 
the  objectioi^  th.at  thq  witness  i?  diequfblided 
by  Code,  Section  46Q4,  prphibi,ting  certain 
persons  ;from  tjQ»tUyi9g  t^  perso^l  transac- 
tions with  decedent^-"  •       

In  Levering  .Vo  lia^gley, ,  S  Alinou.  lU,.  the 
court  i9ay9: .      .    .         .«.■•,: 

,  /'The  delepdani  I^ajigley  was  called,  af>d 
under  .an  objection  from,  the  plaipti0''s  coun- 
sel that  the  testimony  was  incompetent, 
irreli^vant,  and,  inuAateriaU  which  was  over- 
ruled*  testified  .subatantially  to  s^ich  an  agi:eeT 
meat  between  the  parties  at  the  time  of  the 
execution  of  the  assignn^ent  of  the  lease. 
After  .thia  evidence  ha4  heeu  thus  elicited, 
the  counpel  for  t^..pla^itUf  .i4teri)osed. the 
further  .Qbjf^ti/Hi  to  the  .evidence  of  tliia  agree- 
ment tha^  Randall  was  paw .  dead.  The  fref • 
eree  oyerxuled » the.  objection  as  having  beeo 
made,  too  lAte^  i.Jn  thi^  de^sfs^n  we  tHml<  he 
^aa  .oleavly  right.  ,  Th©-  pl<iintifl>  .  qp^nsel 
could  waive,h^right,toohjec;t  Jto  the  eividen,Ci(; 
of.  hi«  adversary  9n  the  groUin4;iCif  •  the  decease 
of  the  plaintiff's  assignor,  and  we  think  \^,  ^id 
90  by .^ delay iiD|g.,to:  assert  it  unt^l  -aiter  the 
witness  had  been  allowed  to  testify^.^^nd  more 
particularly  s^.  aa.h^'[175]  made  objections 
specifically  upon  other  grounds,,  which  were 
directed  to  the  admissibility  of  the  testimony 
offered  and  not  to  the  competency  of  the 
witness  by  whom  ityv^^ught  to  be  proved." 
The  objection  made  to  the  evidence  given 
Jift'.^e.#ieild^lt.Hw:ife  wa^/lij^jt  H.^vas.  ;*W- 
competftfttg:arrfilJ|V|^^t„  ^mid...in¥i\gijer.iai,  and 
that  no  foundation  had  been  laid."  This  ob- 
jection .was.  to.  the  evidence  givep  by.  th^  wit- 
iieae,:and  not  to  the . ^ompete[u;y.  of.  the. wit- 
ness to  teetify  againsit  the  defendant,  The 
evidence  that  she  gave  wsta  compei^ent,  rele- 
i^aDt„  and  jppMuterial,  and  there  wp.s,no,  neccs- 
aity  for  laying  any  "fpunda^iion"  ^or  i|:s  intro- 
duction. 

.  After  the  defendanfa  wif<?  Jiad  givei^  her 
evidepaee.  concerning,  her  marriage  to  th^  de- 
fendant,, the  defendant  should  have  objected 
te  her  giving  any  further,  evidence  in  the  case, 
for  the  n?aaon  that  she  \va8  his.  wife,,  and  had 
ne  right  to:  testify  to  any  ,fact  except  ^s  to 
her  marriage,  without  Ms  consent. 
.  .  Had  a  specific  objection  of .  that,  character 
beecn  :made  at  the  proper  time,  any  evidence  by 
ker  except  as  to  the  .marriage  would  ihave 
been  inadm^i^ible.  .  But  the  objectipus  inter- 
,pofied  .were  directed  to  the  evidence  and  uot 
1)0 ,  her  right,  tq  give  .additional  evidence 
agaiBHt  him*  and  hy  .?nftl<^iDg  said  ohjecllons 
and  /emitting  to  object  to  her, right  to  testi- 
fy to  any  fact,  except  the,  marriage,  for  the 
reason,  tlia^  she  ^;as  his.  wife*  the  defendant 
waived  his  right  to  obji^ct  .to  her  general  evi- 
dence.    !  .       . .  . .  '         ,. 

,.  ^;,  When . evidence  0)a^..3iyouJ^d  be  admj^i\i- 
ble  for  any  purpose,  or  under  any  circiun- 
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stances,  is  offered,  an  objection  thereto  should 
point  out  specifically  trhat  the  objection  is, 
so  that  the  trial  court  and  the  adverse  party 
will  be  thereby  advised  of  the  real  point  of 
the  objectioii.  To.  say '  that  a  question  is 
"incompetent,  [178]  irrelevant,  and  immar 
terial"  conveys  neither  to  the  court  nor  to 
counsel  any  specific  information  as  to  the 
real  point  of  objection.  If  a  question  calls 
for  facts  that  would  not  be  admissible  for 
any  purpose  or  nn'der  any  circumstances,  a 
general  objection  thereto  is  sufficient. 

9.  Objections  to  evidence  must  be  madlB  at 
the  right  time,  or  they  cannot  be  considered 
on  appeal.  • 

10.  We  have  examined  all  the  assignmeats 
of  error,  but  have  foimd  no  error  in  tlie  pro- 
ceedings of  the  trial  court.  We  have  read 
all  the  evidence  and  the  chai^  of  the  eourt, 
and  we  are  satisfied  that  iM  defendant  had 
a  fair  trial,  and  that  there  is 'abundant  evi- 
dence to'suppoit  the  verdict  and  tbe  judgment . 
It  is  not  necessary  to- (discuss,  in  this  opinion; 
each  of  the  assignments  of  error:  We  have 
examined  them  all  and  find  no  canse  fot*  re^ 
versal. 

Hie  judgment  of  the  court  below  is  affirmed'. 

Affirmed. 

McBride,  O.  J.,  anft  Moore,  J.,  concur. 

Burnett,  J.,  dissents. 


KOTE. 

I 
*  .    '  I  * 

Stttiband  o^  Wlf'e  aa  Oompetent  WH* 
mess  in  Pi^oae<mti«m  for  Blf^ftmjr. 

Th^  earlier  caaes  passing  on  the  competen- 
cy of  the  husband  or  wife  of  the  accused  as  a 
witness  in  a  prosecution  for  bigamy,  are  re- 
viewed in  the  notes  to  State  v.  Knlffen,  12 
Ann.  Cas.  113;  and  State  vl  Burt,  106  Am. 
St.  Kep.  75^^.  This  note  presents  the  recent 
cases  on  the  subject. 

Unless  it  is  specifically  permitted  by  statute, 
in  a  prosecution  for  bigamy,  the  lawful  hus- 
band or  wife  of'  the  accused  cannot  testify 
against  him.  Knapp  v.  State,  54  Tex.  Grim. 
633,  114  8.  W.  836,  130  Am.  St.  Rep.  90S; 
Bryan  v.  State,  B5  Tex.  Grim.  136,  114  8.  W. 
811.  Thus  in  the  case  first  cited  the  court 
said:  '"In  caseb  of  bigamy  the  first  wife 
cannot  be  uised  aa  a  witness  against  her  hus- 
band. If  the  first  marriage  was  void  or  ille- 
gal and  tras  not  in  fact  such  a  marriage  as  is 
contemplated  by  the  statute  of  bigamy  or  by 
our  law,  or  by  the  law  of  the  marital  con- 
tract, then  a  second  marriage  would'  not  be 
illegal.  There  was  error,  therefore,  in  per- 
mitting the  first  wife  to  testify  against  appel- 
lant. This  is  thoroughly  settled  in  this  state. 
.  '.  .  The  rule  is  universal  and  the  statute 
is  emphatic  that  the  wife  cannot  testify 
against  her  husband  except  where  the  offense 


is  directly  again^  her  person.  Thia  la  to 
in  bigamy,  incest,  adultery,  fornication  aad 
similar  offenses  and  the  aame  m)e  applies  as 
in  bigamy  casiis/'  •  And  in  Bryan  v.  State,  55 
Tex.  Grim.  136,  114  6.  W.  811,  it  was  said: 
*'Upon  the  triad  of  the  case  the  court  permit- 
ted the  wife  of  the  first  inarriage  to  testify 
for  the  state*  This  haa  been  held  error  by  an 
unbroken  line  of  authoritiea  of  thia  eoart 
Evidently  .  the .  learned  trial  judge  knewiag 
the  outrage  that  often  goes  unpimiahed  liy 
reason  of  this  iact,  permitted  this  teatiBonr 
introduced  in',  order  that  this  court  miglit 
haye.an..oppoiiitnity  ol  again  reviewing  the 
authorities  on  thia  question.  Thia  we  have 
done,  and  although^  aa  the  court  evidenUy 
did,  we  recogniase  the*  fact  that  .often  ma  ap- 
pellant goes  uiiwhipped.ol  justice  by  reasoa 
of  the  inabiliity  of  .the  forn^er  wile  to  testify, 
yet  we  are  constrained  to  hold  and  adhere  to 
the  former  adjudications  of  this  court,  belier- 
ing  that  they  are  in  consonance  with  the  stat- 
ute whi(^  inhibits  the  wife  testifying  against 
the '  husband.  But  we  most  respectfully  call 
the  legislature's  attention  to  the  fact  that 
the  Statute  itself  should  be  iunended,  and  es- 
pecially in  bfgaiby  ciiiM  the  wife  ahould  be 
permitted  to  testify.'' 

In  Oregon, 'the  statute  with  respect  to  the 
competency  of  a  husband  or  wife  as  a  witnesi 
against.the  other  in  a  prosecution  for  bigamy, 
iaias. follows':  "In  all  crimhlal  actions,  where 
the  liuah«»d  is  the  party  Accused,  the  wife 
abaii  be  a  compietent  witiiess,  «nd,  when  the 
wife  is  the  party  fioansed,  the  huabaad  shall 
be  a  competent  witness;  but  neither  husbaa^ 
nor  wife.  In .  such .  caaes,  shall  be  compelled 
or  allowed  to  testify  in  such  casea  unless  by 
consent  of  both  of  them :  Provided,  that  in 
all  cases  of  personal  violence  upon  either  by 
the  other,  the  injured  jparty,  husband  or  wife, 
shall  be  allowed  to  testify  against  the  other: 
Provided  further,  that  in  all  criminal  actions 
for  polygamy  or  adultery,  the  husband  or 
wife  of  the  accused,  shall  be  a  competent  wit- 
ness, and  shall  be  allowed  to  testify  against 
the  other,  and  without  the  consent  of  the 
dther;  as  to  the  fact  of  marriage.**  [L.  O.  U 
$  1535,  as  Amended  by' 1a ws  of  Oregon,  1911 
p.  351.]  Under  that  statute,  it  is  held  ia 
the  reported  case' that,  in  a  proserntioo  for 
polvgamy  thh  lawful  wife  of  the  accused  mar 
testify  to  the  fact  of  marriage  and  tliat  the 
admission  of  'bthier  testimony  by  her  will  not 
be  reviewed  in  "the  absence  of  a  specific  ob- 
Jectioh  to  her  competenc}'.  In  State  v.  LoelDe 
(Ore.)  151  Pac.  71 T,  it  was  held  that  the 
statute  dk>es  not  Mniit  the  testimonv  of  tV 
wife  to  the  bare  fact  of  marriage  but  that 
she  may  testify  to  the  time  and  place  thereof 
In  Maryland,  a  husband  or  wife  is  a  raoi- 
petent  witness  against  the  other  in  a  rrimiaal 
prosecution  (Gode  Pub.  Gen.  Laws  1901.  art 
55,  ^  4).     In  mohardson  V.  State,  103  Md. 


BOHOK  r.  BiRtflNGHAm. 

191  Ala.  75. 
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1J2,  63  Ati.  317,  it  was  held  that  a  Uwiul 
wife,  in  a  prosecution  of  the  fausliaBd  far 
bigamy, 'is  il  competent  witness  and  may  testi- 
ify  to  her  marriage  with  the  defendant,  al- 
thoiigli  wider  the  statute  she  ckntKcrt  lie  com- 
pelled to  testify. 


BOROK 


V. 


GITT  OS"  ^tRUM^AAM. 


Alabama  Silpretne  Court-^Deceinher  17,  1914. 


191  Ala.  76;  67  So..  ^S9. 


Cziadaal  I«aw  r*. Appeal  frow^Mai^fr 
trate  --•  .Obieetioas  i*irat  Made  oa 
Appeal.   ..' 

Objection  to  the  sufficiency  of  a  complaint 
for.  violatTon-  of  an  ordinance  cannot  be  made 
for  the  flr'st  'time  in  the  Circtiit  court'  on 
fiLppeal.  •'  ^    1        • 

Harmless  terror  -^  ITalldity  of  Coant 
Not  Coasidered  ISelow. 

Where  an  affidavit  filed  in  recorder's  court 
for  violktiOn  of  an  ordinance  was  tr^iited  on 
a^cal*  to  the  ciiminal  court  as  importing  the. 
charge  tried,  and*  under  it  *guih  was  deter- 
mined, whether  the^  other  count  of.  the  affi- 
daviti  or.  the,  ^tatemetnt  filed  in  the  criminal 
court,,  both  attempting,  tp. charge  a  like  of- 
fense, were  sufficient  or  not^  is  immaterial  on 
a  further  appeal. ,, 

PxAsa^ntptioa,  «|&  Appeal  ^  Verdict  oa 
.    ProTeii^  Aets*. . 

It  will  not  be  assumed. that  the  verdict  was 
rested  on  any  act  of  which'  there  was  no 
evidence. 

Statates  —  Implied  Repeal. 

There  being  no  provision  in  the  Smith' and 
Parks  Billfif  ("G^h.  Acts  1911,  pp.'  249-£88, 
26-31)  defining  what  are  nnla'wiul  drinking 
places,  the  provisions  of  section  5  dI.  Act  Au- 
^mt  a>.100ft.  ('Actft^p.  fieiss,  a909,  j>p,  10,11), 
defining  unlawful' drinking  places,  were  not 
repealed,  except  in  so  far  as  regularly  issued 
licenses  to  maintain  drinking  places  afford 
the  legal  right  to  maintain  such  places. 

Mnaioipal  Cor]^6rW€fdas  —  Ordiaaaees 
—  Sapplemeatias  Statate. 

*  ft  i#  no  objection  'to  anfnitilp'al  ordilkaficM, 
ifAdev  l^ol.'  Oodel907r  §  >1261v  living  tnunici- 
']M^14tiies  fall  po^err  lo.pasS'  ordinancesi-^at 
they  afford  additional  reguli^tioHQ  f^mple- 
mentary  to  the  end  state  legislation  would 
eifeot,',if.they  are,  not  in,  contravention  of  any 
state  enactn^ent. 

[See  generally  Ann.  Cai^'.  1912T)  677.] 


BKakiac  Faots  Prl;na  Faeie  E^ldeaee. 

.  An  ordinance  providing  thaf;  certa,in  cir- 
cumst^nces^  when  established  by  evidence, 
should  raise  a  prima  facie  presumption  of 
guilt,  which  promulgates  t^e  siime  rule  as  the 
Fuller  Bill  (Ac^s  Sp.  Hess."  1909,  p.  63),  in- 
fracts no  eouiititutiontil  provision. 
'    [Bee  note  at  end  of  this  case.) 

Appeal  — '  Persoas   Eatitled   to   AUes^ 
Error  —  Irveepoasire  Aaevev  bjr  Wit- 


Motion  to  exjclude  an  answer  merely  be- 
cause not  responsive  can  only  .be  availed  of 
by  tlie  interrogator. 

latozieatias    Idqaors    —    l^ideace    — 
Other  Offeases.  , 

Where  the  issue  on  a  prosecution  for  vio- 
lation of  a  municipal  ordinance  was  whether 
defendant  kept  at  his  storehouse  prohibited 
liquors  with  intent  to  sell  same  contrary  to 
law,  a  question  to  a  witneto,  whether  he 
bought  liquor  at  that  location  recently  be- 
fore the  otfense  alleged  and  after  the  passage 
of  the  ordinance,  is  an  evidential,  fact,  bearing 
on  defendsjit's  g:uilt.  .    >   . 

*  •  »       •  ' 

Appeal  irom  Je^rson  Criminal.  .Court: 
Gbesne,  Judge,  ,,  , 

Prosecution  for  violati,on  of  municipal  ordi- 
nance. R.  A.  Borok  cpnyict^d  and  appeals. 
Transferred  from  0ourt  of,  Appeals,  The 
iacts  are  stated  in  the  opiniouj    A^]Jim£d. 


I , 


.    .£iomiMi  J3.  £f^0r»  for  appellant. 
•  Joseph  JP,  Mudd  for  appellee. 

i  [76]  McClellan^  J.— (1-^.)  On  appeal  to 
the  criminal  court,  the  defendant  (appel- 
lant) was  adjudged  guilty  of  the  violation  of 
an  ordinance  of  the  city  of  Birmingham^  No 
objection  to'  the  sufficiency .  of  the  complaint 
on  which  defendant  was  found  guilty. by  the 
recorder  having  been  made  in  the  recor4cr's 
court,  objection  oould  not  be  made, thereto  in 
the  criminal,  court  on  uppeaL-rBirmingham 
V.  (VHearn,  149  Ala.  .307,  42  So*  S36»  13  Ann. 
Cas.  1131;  Aderhold  v.  Anniston,  99  Ala.  521, 
l^  8o...4'72)  McKinstry  v.,  Tijiscalooss,,  172 
Ahi.  344^  54  80. .  620.  The  affidavit  filed  m 
tlie  reicorder's'  court  contftined  r  in  ite  first 
f*oount''  every  element  with  respect  to  proba.- 
ble  canse  that  could  be- exacted. in  a  criminal 
prosecution ;  and  that  "count"  was  treated  on 
the ' trisil I  in  the  oriminal  court.. of  iJefforson 
comnty,  after  appeal,  as  importing  the  charge 
there  tried;  .anduader  ,  it  guilt  was  deter- 
mined'as.  of- an.  o€FeiMie  against  the  municipsj 
ordinance^  So,  whether < the  ^ther.  "count''  in 
the  affidavit*,  or'  the  statement  Sled  in  the 
ciriminal  court — both .  dik'ected  to  the  purpose 
of  eharging  a  like  offense  to  that  set  forth  in 
th*  first  "count**  in  the  affidavit — weire  suffi- 
cient or  act,  Is  entirely  immaterial  on  this 
appeal!  "There  was  <no  averment  in  the  men- 
tioned Hiwt  "count" '  asserting  the  manufac- 
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turt  df  fbl-Bidllen  liqiiws  bjr'th*  Mrf<^ttdarit', 
and  thete'  was  no  evidence  tending  in  any 
degree  to  sKbw  [77 J  that  defendant  manufac- 
tured, fprbi'dden  Hquors;  whereas,  there  was 
evidence  ^pporting  the  allegation  o{  infrac- 
tion of  the  ordinance  by  the  forbidden  traffic 
in  intoxicantsw  It  cannot  be  asi^ujiied  that 
th^  .jury'«TV«r^et.  wfts  rested  upon  any  aqf^ 
of  whielf  there. wtis/ not  the  slight«£i  intima- 
tion or  evidence,  namely,  the  manufacture  of 
forbidden  liqliordi  which  was'  not  condemned 
or  inhibitbd  in  the  ordinatidc  58-C,  but  which 
was  alleged  in  the  statemetit  filed  ih  the 
criminal  <JodA.    "*     ■    '  •  .  '  «    ..  * 

(4)  It  has  been  determined  hei'e  that  the 
Smith  and  Parks  Bills  CGen.  Actd  1011, 
pp.  240-288,  26-31),  treating  the  manufac- 
ture, sale,  etq„  of  intoxicants,  did  not  operate 
the  repeal  of  the  FuJlei:  aiid  Carmicbael  B.ilU 
(Acts  Sp.  Seas.  1909,  pp.  8,  63),  except  in  the 
particulars  the- folrmer  laws  are  inconsistent 
with  the  latter  laws.— Western  Ry.  y,  Capitol 
Brewing,  etc.  Co.  177  Ala;  14©,  *15S,  59  8o. 
52;  Allen  v.  State,  181  Ala.  383,  61  So.  912, 
913.'  There  being  no  provision  in  the  Smith 
and  Parks  Bills  defining  what  are  unlawful 
drinking  places,  the  provisions  of  section  5  of 
the  act- approved  August '9,  1909  (Acts 'Sp. 
Sess.  1909,'  p.  10-11),  ddftning  unlawful 
drinking  places  Were  not  repealed  by  the 
Smtth  ahd  Parks'  Bills,  except  in  s6  far  as 
regularly  issued  licenses  to  maintain  drinking 
places  afford  the  legal  right  to  maintain  such 
places.  Unless'  legally  licensed  under  c?^ist- 
ing  laws,  every  place  defined  in  said  section 
r>  as  an  unlawful  drinking  place  is  such  and 
is  subject  to  the  provisions  in  that  respect 
of  the  la^'^  enhcted  at  th^  Spt?cial  Session  of 
the  Legislature  held  in  1900. 

( 5 )  By  section  1251  of  the  Political  Code 
fcodifyiilg  what  is  known  as  the  Municipal 
Code),  the  amplest  authority  was  conferred 
on  municipal  governing -bodies  to  enact  ordt- 
tianees  to  the  ends  therein  defined^  That  sec- 
tion iff  as  follows:  '^Municipal  corporations 
[78]  shall  hav^  poWer  from  time  to  time  to 
adopt  ordinances  and  resolutions  not  incon- 
sistent with  the  laws  6t-  the  state,  to  carry 
into  effect  or  discharge  the  powers  «nd  duties 
conferral  by  this  cliapter,  and  to  provide  for 
the  safety,  pi^eserve  the  health,  promote  the 
prosperity,  improve  the  morale,  order,  com- 
fort, and  convenience  df  the  inbabitalits  of  the 
knunicipality,  and  to  enforce  obedienee  to  such 
ordinances  bV  fine  not  exceeding  one  hundred 
dollars  and  by  imprisonment  or  hard  labor 
not  exceeding  six  months,  one  or  both."  .      .  . 

There  is  nothing  in  ordinance  Ko.  58'C 
xvhich  appears  to  be  in  conflict  with  any  state 
law  on  the  subject.  It  is  no  objection  to 
municipal  ordinances,  in  which  no  contra- 
vention of  a  state  enactment  is  xindertaken  or 
is  effected,  that  they  aiford  additional  regu- 
lations complementary  to  the  end  etate  legis- 


lation wonld  cifleet.-*~Turner  y.   LiDevillev  2 
Ala.  Appr4i>4,  0^  Sq.  603)  A05.     / 

(6)  -S^ptiio^  ..8.  of  ..tl|e  .ordinance  provided 
that  certain  circumstance^,  when  established 
by  .the  evi^^ence,,  sjio^ld  raise  a  prima  facie 
presumption  of  guilt  of  defined  unlawful  acta. 
This  section  wa«  admitted  in  evidence  ova 
defendant's  objection.  The  substance  of  this 
section  (8)  of  the  ordinance  infracts  no  con- 
stitutional provision. — Ex  p.  Woodward,  181 
Ala.  97,  61  So.  295.  Section  4  of  the  Fuller 
Bill  (Acts  Sp.  Sess.  1909,  p.  64),  considered 
in  Ex  p.  Woodwaffi,^;0V|]Ha,  provides  a  rnle 
of  evidence  of  general  application  in  atate  tod 
municipal  prosecutions'  for  violation  of  laws 
pertaining  ^tg^th^  Jjquor^^raffic. ,  That  rule  of 
evidence  was  ajpplicable^  to  the  appellant*e 
prosecution  and  effected  to  make  out  the  prima 
£aoie  case  under  features  of  section  1  of  Ordi- 
nance No.  58-C.  Hence  no  prejudice  could 
have  resulted  to  the  appellant  in  the  admis- 
sion of  section '8  of 'the  mentioned  ordinance 
which  but  reiterated  the  [79]  substance  of 
the  pertinent  rule  of  evidence  provided  in 
fec6«bn'4  ortlie  iftafe  j^atirter 
•  '*(7V  biife  oirthe  isfetles  on  triih  W^aa  \rhe«i« 
defendant  kept  at  his  storehouse^  ill  the  city 
of  Birmingiiam,  prohibited  liquors  with  the 
intent  to  sell  tKe  same  poqlra^y  to  law..  The 
witness  Flagg  was  asked  whether  or  not  he 

iiad  l^u^ht  _^i^ny  li(|^or  from  4efendant  on 
^^if teenth  street  near  .^veniie  £  in  January, 
1913.  .  The.  qiuestion  w^as  not  objectionable. 
The  time  referred  to  in  the  qiiestion  waa  loaf 
after  the  ordinance  had  becpme  effective.  Mo- 
tion, to  exclnde  an  answer  merely  becaiu«!  not 
TespontAve  can  only- be  availed  of  by  the  in* 
terrogator. — Pope  v.  State,  174  Ala,  63,  76, 
57  So.  245.  Whether  defendant  had  sold 
liquors  at  that  location^  so  recently  before 
the  particujar  occasion  under  investigation, 
conttar^  to  lft>/  was  an  evidctdltfl  clmini- 
stance  bearing  on  one  of  thelites  of  gnilt 
vel  non  as  stated  before. 

The  sentence  imposed  upon  the  defendant 
was  within  thp  penidty^  prescri)>ed  by  section 
1  of  Ordinance';  Xo.  o8^C.'         '  ' 

There  is  ijio  prejudicial  erroi*  in  the  record. 
The  judgtnenti'iniist  be.affirnMd. 

Affirmed.  •. 

Andersoh,  C.  J.^  atrd  ffiayield  aiid  Gardner, 
JJf.,  concur.  ■  •   ■  • 


•»  / ,  I  * 


KOTE. 


o 


•  I  i" 


▼alldlty  of  Ordivaaoa  PvoTidias  t^t 
Certain 'Stater,  of  Faots  Uall  Cosatl- 
tnto  PrlitLa  Faole  Bvidomeo  of  Tlola* 
tlOA  T]i«i^of* 

In  the  few  cases  involving  the  validity  of 
an  o^din^nce  declaring  the  pr^yot  of  a  certaii 


Si  Can.  Sup,  Ct.  294. 


lOM 


fltftte  6f  faets  to  be  prima  'f«cie  evidence  of 
ft  violafiori  thereof,  the  courts  ba^e  followed 
the  tukt^: governing 'Btatiiteii  containinig  simi-, 
l^r  pho*rision6  aiHl  'hatie  hfld  the  ordiimnoe 
to  he  vAlhi,  as' mereif  'preaerihiiig  a  nile  oif 
evtdenee.  'Com.  v,  PHce,  l^Ky.  163, 13  Ann. 
Cas.'  499;>  94'S.>\V'.  32?  Piqna  v.  KiBinierlin, 
SS*  Ohio  St.  507 1'  See  also  Paducah  v<  Kags- 
dale,  122  Ky.  42$,  92  S.  W.  18;  State  v.  Vaw, 
49  La.  Ann...  444, '21  SUx  506^  «2  Am.  8t; 
Rep.  658.  '  And  .aee  the  reported  cftie.  Jn 
Com.  V.  Price,  supra,  it  was  said  of  the  powef 
of  &  nninfcipality  to  paas  sueli  an-  ordinaalre : 
'*The  city  council  hail  k.  large  dlicretion.in  the 
enactraen<t  of  ordinances  and  an  .ordinance 
onacted  tntder  thd  •  police  power  will  not  be 
declared  void  unless  it  is  clearly  oppressive 
or  nnreaaofiablec  *  It  was  -  competent  for  the 
legislative  f>ody  in  making  the  law  to  pnivide 
what  Should  be  a  prima  faeie  case,,  and  ,to 
place  upon  the'  defendant,  in  case  n  violation 
of  the  law  was-showDythe  bnrden  of  ahowing 
that  the  case  lell  wiithio^nQe  ol  the«xceptiona 
named  in  the  ordinance.  The.  ordinance 
makes  it- an  offenae.- for...the  saloon  Ifeeper 
to  attffer  an  infant  on  female  to  .drin)^  in 
fain -saloon^  or  to.  be- or  rnmain  there  over  five 
mtnntes,  and  when  these  facte  are  ahown 
the  prosecution;  has  roatle  out  itscaae,  and 
the  burden  tiien  shifta  to  ,the.  defendnnt  to 
fihow.  that 'the  ease*  faUa  within  one  of  the 
exceptions  named  ilk /the  ordAaanee..''  Hn.Kow- 
iand  v..  QceencaBtlcv.l&T  In^.  691,  6^.  N.  tl 
474,  an  'Ofdinance  preaoribing  the  husinesp 
fiection'of  a. city  and* prohibiting  the  eonduct 
of  the  liqnor  business  in  any  other  portion 
wa$  held..' to  rende?  .prima  Jacic.  unlf^wfful 
jihcipa'  kept  for  the  .sate  of:  liquor.  ouAqidi)  ttie 
buflineaa  •section  a*  defined.  This,  the  pourt 
iield  the  city.  <had< power,  te  do..  .3ut.  it  waf 
held  in  In  re  W:<ing  Htne,  \0^  Cal,.  68fi  il 
Par.  4fl3,  49  Am^  ^i^t.  Repj  I3«,:that  aj^  ojpdir 
nance  providing  .ilMit  it  ah04,i44i  be,  nnW^^ul 
to  have  in  .oae'a  pqsaessiqn  any  lottery  ticket 
unlesft  it  waa -shown  ,tJhatauo>  poa«eaiiion/Waa 
innocent  pr  fj^r  a  lawful  pprpose,,  was.  invalid 
because  it:  overtlii:eYR  tiie  pr^umption  pi  innor 
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Fftire  Im«tti>aann>  -^  On  Bkmdt  >Sa«aa  ^ 

Validity. 

A.  policy  of  fire  insurance,  on,  a  Ibouse  of 

prostitution  an^  the  furniture  tlxerfsin  in  void 

as  agi^inst  public  policy,       ,        . 
[See  note,  at  end  of  ,thi^  case.] 

Appeal,  from.  Appellate  Division,  of  .Supreme 
Court  qf  Alberta, .  .   •     .    .   . 

Action-  on  fire  .  insuriince  policy ^ .  .  Mi^Qii? 
Nakata,  plaintiff,  and  Dominion  Fire  Insurr 
aiice.tCpwPfiny, -defendapt^.  ,  Judgnxent  for 
plaifltiff  iu  Uif  1  eour.t :  J3eck^  t^H^^^.-  ■ .  l  ^^' 
pient  t^flirmcfl  by.  ^uprenjie  .Pourt  of /Alberta^ 
Defendant  appeals.  The  ifacts.  are  stated  in 
the  qpii^ipns.    App|^(.  \f4JoyvED, 

HomUt^n  Ca^^fs,  ^.,  C»  jSor  f^tp^ant.    . 
.  C,  T*  f/of^B,,^  Cv.for  r^pondent.  •  .• 

Ca98th^  'fifVQ^  J(i^f^^^  4  4''«*iconfe*;t4fe^  apr 
Ucitors'  foi!  appeUanti     /    .  .  . .  •  \?^. 

Jofi^y  P0tiiMi.S.4^^km9i  apUieitort  for  j^ 
spondent.  .,,  « 


f'l 


(29S]  Tm  Ohh^  JtiarriQft— l.hnne  come  to 
the  eonelusionv  wi4h)aome  heaitation,  that  this 
appeal  >  mwit  *  bo  aMowed.  <*  Thia.  is  ^eartainly 
not  from  any  desire  jto  a^sant  the  appeUanta, 
lok"  Irithiak^  ae  Ijord  Manafitld  saysin  'Hnll«M 
r.Johat^n,  1  iOowp;   (Eaj^i)   341,  ''4he  .ohjee- 
tsen  'that  a  contract  is  immoral  and^  iUegaJ 
as  between  pliiiintiif  and  defendant,  spnnda  at 
M  tf mea  vcnry  ill  in  the  nionth  of  .the  defend- 
ant.'**'. 5    '.    ,   v    ;     ...       ...     ■•.,.•'  , 

.'!  The  objedtion  w  alkn^'ed  ..on  principilet  of 
public  policy  which  the  defendant  has  the.f^ 
vantage  .of  contrary  .[29l|]  .to.  the  'r^l.  justice 
da  ^etwiBcn  hin.and.the  plaintiff*.    <    . 

In  the  appelUunta'  /fiEictuni<  it  is  )Said;nrr  / . 
r!  'fit  must  ;ba. clearly  .borne:  in  mind  in  Seat- 
ing with  this.. appeal  that  thls<  ia  not  onevpf 
those  too  frequentl};"  occurring  cases,  of  an 
attempt  <by  an  insurance  company. to  escape 
hy  means  of  some  tecknicality  a  liahility  de- 
liberately assumed  by  it  and  for  the  nssump- 
tion  of.  which  it  has  received  its.  atipylated 
recompense." 

„XheBe  are  brave  words,  but  nnfprtnnately 
are  not  borne  put  by  the  facta.  .The  factum 
proceeds: — 


lOM 
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I  do  not  think  it  (^{Aifit^iifarly  creditable  for 
the  appellants  to  allege,  as  one  of  the  grounds 
for  trying  to  escape  liability  that  the  re- 
spondent is  a  f or/ignesi  ^vd,  as  to  the  fact 
that  she  is  of  bad  character,  it  appears  on 
the  face  of  the  policy,  issued  under  the  cor- 
porate seal  of  the 'company  atfd  Ihe  signature 
of  its  president,  that  the  premises  were  kept 
by  the  insured,  aa  a  df sord^Jiyt  kquse. 

The  law,  I  think,  is  stated  in  Phillips  on 
Insurance  (5  ed.)  in  chapter  III.  section  2, 
en  tha^aMtyuof/thft^nsurafaiftjialerfi^.  x-Wf 
read  sub-section  210: —  .., -.r     •  . 

'  ''InitoTance  ttpon  a  subject  is  ^roid  if  the  in- 
terest insured  is  Illegal  or  if  the  coYitraci 
contemplates  an  unlawful  use  of  it;/'  knd  tlii» 
is  carried  further  in  sub-section  211,  ^'though 
there  is  no  express  prohibition  in  respect  to 
a  subject,  still  if  insuranee  upon  it  is  -con- 
trary to  the  spirit  and  general  principles,  oi^ 
what  is  called  *the  policy'  of  the  law,  the 
oSi*ner -  caiinbt'  make  a  valid  insUraiiCe  n^n 

Again,  sab-sectioh  231,  Afte*'  referring  to 
caises  partly  legal  and  partly  !1  legal  wiicr^H 
ValVd  insurance  inay  Be  made  for  thfe  legafl 
Jiurt,  continues:-^'  ''    :        *    .      ■    j 

"In  the  preceding^  cAseij  no  iR^gaHty  ap^ 
peared  on  the  face  of  the  contract  of  insur- 
ance. ■  Where  'imch  d^*** appear,*  the  "wlfole 
contract  id  ttttd,  a^  hi  th^  ^liise  of  kn  agree- 
iki^ne  to  empT<^  A  ^ip  in  kn  4l1^gal  trade.'' 

[297]  In  Pearce  v.  Br<k)k9  I>j  R:  1-  Exdi'. 
(Eng.)  £1*9,  ««•  page ^$»,  Chief  Baton  P»ITock 
said: — 

*^No  distinction  can  be  made  between  an 
^llegEl  and  ab  immoral  {Mrpose; .  th^/rule 
irhichJs  applicable  to.  tkeiima/ttor  Is^Imp  tuKpi 
tUiM^  fwn' oritur  actio/  aUd  whether  it  ia-.^ 
Ittfnitd^al  or  an  illegal*  purpoiie  in>  whiok  the 
y>l»1httff  •  has  paHibipaifed  lit  •  eom^a '  .^liaUj 
within  thie' terms  of,  that  B|axim  land  the' effect 
U  the  sMue;  no  emise  of  action  can  jurise  lomt 
hi  tithtft  th*  kmeo^  iho  othwi*''  '»/;,.  ... 
'  f  n  i\\i;  riot«s'  to  t^'^astf  of  Cellinsr  v;  •  Blaa* 
tern  (1  Smith  Lead.  Cas.  [12  ed.]  412),hiA 
'Smithf'A  •  iUfiding  •  OaiAte  (edi  1846^  dtr  is 
liaidi^-^'*'''    •••.I'll..''      'i   >.;•/.     ..•,.      •,,.ii-f 

"  "^Gofnim^tfl  ihilde  •  t^^  inmioriil  purpomtf  >  wre 
simply  voidl '  «<  '.'  ' .  •  rrhfe- illegality*  tv  «B^aK> 
ly  fatiilwhen  dr0«tod<6y '«kaitUtc|.v  ..!•  •  ' 
• '  Many  etMes  •  Hiw  «ifted  in* '  support '  of  : this 
latt«r'  propoisittoii.  <  By  Beo|ioRi.228''b<  the 
Criminal  €ode  the  'keeping- :Qf«  dieorderly 
hcMiee  is  an  indictable  o^nce  and  the  Jpfiarpoee 
for  which  this  'house  is  used^  being  -eMpressly 
^U'ted  in  th^poHey,' there  «an  be  lio  doubt 
of  the  illegality  of  the -purpose  for*  wbiok  it 

was  used.  i 

In  Scott- ▼.  Bi'Own  (1B92)  E  Q.  B."(fing.) 
7«4,  at  page  728,  Lindley  L.  J.  said:^- 


"'E^  turpi  4wua  inan  ^riitMf  ^olio.  This  eU 
and  well  knowo  legal  .maxim  ia  founded  in 
good  aense  and  axpreMes  a  eleikc-.aiiii  weil- 
reeogniffed  l^gal  priiMifule  which  i»  not  con- 
fined to  indftctiable 'offencee,  •  N«  aiUTt»  ought 
to  enforce*  an  illegnl  eontract  or  allow  itself 
to  be  mnde  the  instrmnent  of  enlorcisBg  obli- 
gations alleged  to  arise  out  of  a  eontraet 
or  transaetion  which  is  -  iilfi(gAl.  .  - .  .  If 
th%  evideiid^  ddduced*  by- the  plaaiktilF  profit* 
the  illegality  ^tke  court  ought- not  to.  afrost 

In  his  JudguMBt  in  the, case  in.  this  eonrt 
of  Olavkv.  HAgar^.22  Gan«  Seipw  Cna.  olO, 
Mf.^  Justice  Gwynne  .refere  to  a  mioiber  of 
cfls€n  as  establishing^  tfaat>tke  true  teet  wheth- 
er a  den^and  oonmceted  with  an  illegal  trans- 
action is  capable  >  of  being.  enf<iroed  «t  law,  it 
whether  the  plaintiff  requires  any  mid  from 
the  illegal  transaction  tQ|  establiak  (296]  bi< 
case.-  In  the  preaenttnirtion  the  piainiiiT,  now 
K«spondent,  eoiild  not,  ol'eouft«ey  suceeed  witb- 
ottt  proving  the  peliey  iMaling  on  its  fatt 
eridenee  of  illegality.  xSuoh  pnx>f  is.offea- 
ftive  to  the  court  and- cannot  be  received. 
'  That  we  find  in'  the  iBngliah  reports  ns 
cake  exactly  i!n  ^poant'  iB>  not,'l  thinly  a  mat- 
ter Of  snr prise.-  English  idneursnoe  conipa- 
hies,  it  is' Well  known j  raHely  dispute  their 
iiabllities,  never  esxiept:  in  ^gnoan  canea.  Fur- 
ther," I  ehould'thiidc-  it  •  probnble  that  re- 
spectable coiflpaniea  'wiouid  be*  unwiUiag  to 
atat^  in  their  policies  aa>imnaonal  purpoae. 
Few  pitople^  ove* may •  Buppeae,  are  wiUing 
to  advertise'  their'  cnfn>>> turpitude  unnetca- 
aarlly.v    •  • 

'  Thtire  is  a  case'  in  the  Cironit  Court  of  Que- 
bec of  B^uneftttiV.  I!4tlilMnrt#,<iI9  Quebee  Super. 
Ct;'  425;  in  which  iMV;  JuBtioe  Andrew*  hdd 
th&t  '^inlsufance upbtfthefumitm  in  a  house 
kA.  Ill-faine  '  is  4n-  ili^^al  ni<d  inunorml  con> 
traiCt  ithd  •will'fiot  bt  enforced  by  the  eduru." 
'  1  ^ndt  think'it  is'neceaeary  for  me  to 
dissent  from  anytMng^  said  in  the  Jui^rment 
aibbvtf  refiefted  €0  of 'darkv.  Hagar,  22  Can. 
I^p:  Ct.J^lOr-  It  4(i  relied  on  in  the  decieioa 
Of 'MoYih  v.. 'AnglorAinei1ean''F.>  Ins.  Co.  } 
Alberta  121,  13  West.  L.  Rep.  667,  in  the 
court  of  appeal  for  the  Province  of  Alberta, 
which  the  decision  now  under  appeal  profess- 
es to  follow,  and  also  in  the  later  case  of 
Trites  Wood  Go.  v.  Western  Aaaur.  Go.  15 
British  Columbia  405,  15  West.  L.  Rep.  475. 
in  the  Gourt  of  Appeal  for  British  Columbia. 
It  is,  however,  unnecessary  to  examine  this 
judgment  particularly,  as  I  am  unable  to 
find  in  it  anything  to  support  the  decisions 
in  these  cases  in  which,  as  in  the  present  cabe, 
the  [299]  illegality  appears  upon  the  face  of 
the  contract  sued  upon. 

For  the  French  law  on  the  subject,  tee 
Planiol  (6  ed.)  vol  2,  para.  1009  et  seq.  and 
cases  there  cited.     The  modern  tendency  of 


the  Cpur  de  Cassation  would  appear  16  be, 
however,  to  maintain  the  validity  of  con-' 
tracts  such  as  th^  one  here  in  question  on  the' 
Ij^round  that  the  reciprocal  obligations  which 
the  parties  assume  relate  excliislvely  i6  the 
payment  by  the  insured  of  the'  agreed  pre- 
mium and  to  t^e  payment  by  the  company 
of  the  stipulated  Indemnity  in  the  event  of 
the  dc^tiiiiction  of  the  thing  Insured.  Vide' 
Sirey,  1D04,  1,  page  509;  but  4ee  S.  V,  1896, 
1,  289;  Appert's  note;  S.  V.  1913,  1,  497, 
note,  and  S.  k  t».  1909,  I,  188. 

There  is  no  provision  in  the  Code  Penal 
wliich  corresponds  with  section  228  of  the 
Canadian  Criminal  Code. 

The  appeal  will  "be  allowed  and  judgment 
entered  for  the  defendants,  th<e  present  ap- 
pellants, but  without  cpsts.    •       '    '     ' 

Bavies,  J.— ^I  think  this  appeal  should'  be 
allowed  upon  the  grounds  Submitted  by  Mr. 
Cassels.  '  ' 

In  the  first  place^  T.  think  Carr  was  the 
agent  of  ^NTakata  for  the  purpose  of  prociirlng 
the  policy  of  insurance  in  question'. 

The  insured  was  the  keeper  of  a  "Sporting 
house'*  which '.Mr.  Joh'c^,  for  the  respondeAt, 
candidly  admitted  was  well  understood  to  be 
a  bawdy  house  or  house  of  ill-fame. 

The  husband  of  thtf. plaintiff  applied  to 
Carr,  an  insurance  broTcer,  to  obtain  the  In- 
surance and  was  told  by  him  that  he  coulfd 
not  take  it  ifa  the  insurance  [300]  dompany 
for  which  he  v^as  a^ent,  hut'  would  apply  tO 
other  companies  and  was  instructed  t6  do  go. 
He  applied  to  the  general  age^t  In  the  prov- 
ince oil  the  appellaiit  company,  Who  agreed  to 
take  it.  The  applicant  paid  to  Carr  a'  part  of 
the  insurance  premium '  and  shortly  after- 
wards returned  to  Cai'r  to  obtain  the  policy 
when  he  wiis  told  it  was  subject  i6  cancella- 
tion at  any  time.  He  then  paid  Carr  the  'bal- 
ance of  the  jpremiUtii  and  Carr  handed  ovex'  to 
him  the  yqXicj,  . '   '      . 

Carr  says'thi^t  n^t  ithat'  time  he  asked  them 
whether  in  case'  of  cancellation  he  wotild  re- 
turn the  money  or  put  thd  insutanc^e  in  somt^ 
other  company-^And  he  was  told  to  put  it  in 
some  other  compaiiyJ 

The  same  afternoon  Carr  received  notice 
that  the  head-offtce  had  cancelled  the  policy, 
whereupon  he  wrote  and'  sent  by  registered 
post  a  letter  to  the  plaintiff  telling'  her  the 
policy  was  candelted.  Carr  had'  received  the 
premium  from  the  Applicant,  and  on  receiv- 
ing notice  of  the .  cancellation  of  the  policy 
made,  as  instructed,  efforts  to  obtain'  insur- 
ance elsewhere,  but  Was  un (successful  and  the 
premium  remained  in  his  hlinds. 

The  trial  judge  was  of  the  opinion  that  the 
whole  thing  depended  ifpon  the  question  of  the 
agency  of  fcarr  for  the  insured  upon  which 
there  is  mUch  to  be  said  upon  both  aide^. 
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The  learned  judge  wtf s  not  iatisfiM  thirt  Carr 
was  an  agent  to  receive  notke  of  eaneetlatloii: 
and  this  view  prevailed  In  the  court  of  appea(L 

I  am  of  opinion,  however,  thai;  Cfttr  v^b 
such  ah  agent  and  that  the  premium  having- 
been  left  Ivith  him  in  case  of  catfcellation 
to  obtain  insurance  in  some  other  tonofpany^ 
that  he  was  the  agent  of  th«  insured  for  re-' 
ceiving'  notice  of  iueh  cancellation. 

'[d01]  Oil  the  other  ground  also;  that  the. 
contract'  was  one  for  facilitating  the  carry- 
ing on  of  ah  illegal-  and  immoral  o'bject,  T 
think  the  appeal  should  be  allowed.  Thf 
trial  judge  and'  the  court  ^f  appeal  felt  them-' 
selves  concluded  Hjr  the  case  of  Morin'  r: 
Anglo-American  F.  Ins.  CO:  d  Alb^na'  L.  Rep.- 
121,  13  West.  L.  Hep.  667.  I  am  not  able  td 
accept  that  authority  or  the  reasoning  upon 
which  it  was  founded.  I  think  th^  priticij>le 
upon  which  the  case  of  Pearce  V.  Bvooks,  L.* 
R.  1  ExcH.  (Eng.>'  213,  was  decided  tlw 
proper  oiie  to  «pply  hi  this  case. 

that  principle  Is  that  one  who  miEtkeiB  a  eotl-^ 
tract  for  sale  or  hire  with  the  knowledge  thati 
the  other  party  intended  to  apply  the'  mib-^ 
je(jt'-matter  of  the  contract  'to  ma  immoral 
purpose  cannot  reeovef  oh  the  'tontNiet.  •  A^ 
Pollack  C.  B:  said  in  tfhat  case  if  an  artiele 
was  required  and  furnished  "to  facilitate  4^ 
carrying  on  of  the  ftbmoral  purpone^  thati  is 
sufficient.  The  courts' would  >iM  lend  their 
aid  to  carry  it  Out.  H  seems  to  be  that  the 
facts  of  the  case  bow  befofe  us  are.strdnger 
against  the  enforcement  of  the  contraet  tban 
those  in  the  case  Ol  Pearce  r.  Brooks,  Ix  R^  1 
Exch.iEflg.)  213,  which  the  Exchequer t Court 
Refused  their  aid  to  enforce.  In-  that  ea^/the 
plaintiffs  sued  for  the  hire  of'  a  brougham  by 
a  woman  known  by  them  .to  be  a  prostitute 
and  who  used  the  brougham  tO' th^r  knowl^ 
edge  for  the  ptirpose  Of  making  a  display 
favourable  to  her  immoral  purposes. 

In  the  case  bl '  Johnson  y. '  Unidn  Marine^ 
etc.  Insi  Go.  127  Mass.  555,  the  court  followed 
a  previous  decision  of  their  own  in  Kelly  v; 
Home  Ins:  Co.  9T  Mass.  288,  and  held  that 
if  a  pei^sbn  engaged  in 'the- unlawful  business 
rSO?]  of  selling  intoxicating  liquors  without 
a  ffe^ttce  at  the  time  of  the  making  and  ac- 
ceptance of  a  policy  of  insurance  on  his  stock 
in  trade  ind  a  month  afterwards,  the  policy 
does  net  attach,  altfaoiigh  he  made  mppli- 
eatioil  for  a  licence  immediately  after  he  'be- 
gan siich  business'. 

The'  grounds  on  *  which  the  decision  was 
placed  in  Kelly  r.  Home  Ins.  Co.  97 'Mass. 
28B,  above  referred  to'  were  that  the  object 
of  the  assured  in  obtaining  the  policy  was  to 
to  make  their  Illegal  business  saie  and  proilt- 
able  and  that  the  direct  and  iitimediate  pur-- 
pose  of  the  contract  of-  insurance '  being  •  t6 
protect  and  encourage  an  unlawful  traifie  the 
contract  was  illegal  and  never  attaehed. 
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•  The^samefyrinciple  m^9  held  by  Andr.ewa  J« 
to  goyera  in  the  ogee  of  Bruue^u  v-.  L^alibert^, 
11)^  Qwebec  Super.  Ct.  425. 

I  think  this  principle  shQulcjl  ^pply  t/^.  this 
cikse^ ,  the  oontractual  qbligatipn  of  .the  cpm- 
pauy.  foeiAg  in  case  of  losft.eithei;  to  ,p^y  tjio 
same  up  to  the  amount  insured  or  to  "replace. 
tb«  property  damaged  or  lost.".  Could  it  be 
fairly  argued  that  the  replacement  of  the 
property  would  ;not  be  ajt  aiding  or  faciij^tat- 
iQg  pf  tbe^  imnu^ral  purpose, for  the  carrying 
qn  of  which,  the  houpe  and  -furniture  were 
usind?  j[  thin\c  the  courts  of  this  land. should 
not  lend  .tlifQir  ^id  to  enforce  contracts  made 
to  f/acilitat^.the  keeping  of  houses  of  ill-fame, 
wjwh,  iu  my.  jfudgment,  this  insurance  policy 
was.viklculated  to  do,... 

,'''■''     .  ' '• '    '   ■    ' '  .  ■ '      '  ■ .'.    .  '     '  ■ 

. : JpiAOXoi^y  J-  .  ( ^i§8en4ins^ )  n-n-ThiB  is  ,  an 
aotipu.upqn  a  policy;  of,  insurance  against  fire 
oQ:a  :hQU9et  in^Xj^lgary  owned^by  jiesp^jn^eAt 
and  used  as  a  bawdy.  hausC},. [^03^]  in  modern 
slABgfpkrase  d^6crib^d,.a|S  it  was.in.th^  sfid 
poU<Ey»  as  a  "sporting. Uous^j", and,  pn  iuriii- 
ture  th^eiju.- - ..  '  .  j  ...-.  ••: 
^ .  The .dlief:  ground  4^1  df^fenqei  set  up  >KaA,thatf 
pursuant ,  to .  a  •  sta tutof y  oeond^iqi^  i udarsed 
tiherean/'the  policy  had.  b(^n  cancelled  long 
before ithe. fil>e  ■  ,,,  ,..  \  n,^  <  ...       -  ^  ,., 

! .  It<  is  ()«ute  olewly  ,fl8tabU^fd»  indeed,  npt 
aeciously .di8|huted^,,Uiat«th^  pplipy  wf^.duly 
isauedlvy  ;fche  gener^U  fieen^.of  t^  appellant 

andthe^pvemium*  th»i;efQ;c  paidf:        

•.  'It  was  pt ooured  by  f^  Iftiai^.  brokejq  from,  the 
said  general  .i^ente, , .. A;  ^pod idea,! ,  of  wh^t 
was^  •!  vcfipectfuUy  submit,.  n«edLess(  discu^i 
sion,  luie  taken/ place ^aa.tx),  ibie  4«^tail?  pf.hg.w 
thi«. payment  and  its.alki:f!d,,reti'u^n  wf^  dealt 
waik.  .  I  aseume^ .  uppn '  the  f Stcts  in  .evidence^ 
that  the. general  ageV't^  received  tliepremiuma 
bvt  lalled  to  return  same  in  e^  w/»y  U>x  more 
than  six  weeks  after  -the.. date,  qf  tlie..pDlicyi 
aUhough  y.tbe  alleged  caoqel^tio^x.  is  ,<>lainied 
to  kave'.takien  pluee  .wrtlun<  ten  days  aftei^  sa^ 
datel'  ''  ..  .  •  t<     :•     !..;.- 

t.  ThieiaJKleged  re-iMiym«ai  ie^.only.  nuU^rial  in 
eoMidetfing  the  eontcentiqn  set  up  h^. appellant 
that  Mr.  Carr,.  the  b!roker«  waa;  the  i^espoopid^ 
ent's  agent  to  itecei^^  the  return  of  the  mAney* 
'  The  pbwep-  ot  •eaacellaUcai,  relied  upon .  is 
that  ceoitained.  in  the  condition.  No,-  19|  of 
the  statntoey  oonditiona  in  fqroe.in  ^^berti^, 

•  I  til  ink  it.  Ss  neeeesary  lor  any.  cfon^)any 
seeking  to  avail  itself  of  the  ipower.  therein 
contained  •  to  iollow  the  very  simple  and 
eleak'  terms  ef  that  oondition. 

I  cannot  find  in  what  was  done  anything 
even,  resembling  what  •  the  <pq>ver  requires. 
NiOr  cahrL  find  that  what  tlie  respondent's  hus- 
band said  to-Cairreonld  [304]  entitle, him,  aa 
her  agent,  to  eet  aside  or  waive  ,  that  ooiv 
dition  and  all  implied  therein. 

Thb  details  ol,  all  that  havn  been  sp  fully 
dealt  with  by  the  learned  judges  in  the  courts 


below  tKat  I  do  not  think  I  can  serve  any  good 
purpose  by  setting,  forth  an  additional 
elaboration  thereof. 

Th^  appellant  stputly  maintains  Carr  was 
not  its  a^eqt,  though  appearing  on  the  policy 
as  figent^  1  accept  its  contention  in  that  re- 
gard. ,  . 

.  Hie  doing  so  relieves  me  of  the  necessity  for 
considering  the  possible  effect  of  his  sending: 
her. a  notice.  The  only  notice  alleged  to  have 
been  given  the  insured  was  one  mailed  to  her 
by  Carr,  but  never  ijeceived  ]^  her,  or  heard 
qf  by^  any  one  acting  for  her  as  her  agent 
for  that  purppio. 

There  never  was,  liple^s  Carr  was  appel- 
lant's agen^f  anything  done,  I  repeat,  resem- 
bling wb^t  the  ^statutory  condition  imposes 
upon  the  insuring  company  to  be  done  by  it 
in  such  cases,  but  not  by  some  one  else. 

u\gain^  it' is  qontei^ed  that. the  policy  wan 
illegal  upon  t)7e  ,^6uhd  that  .the  owner  of  a 
bawdy  house  cannot  insure  himseK,  or  her- 
self, i^inat  Ipsa  thereof  by.fir^.. 

We  .have,  all,  .heard  of  leases  made  of  a 
house  to  b^.used  for  eucK.  li(;e  purposes  being 
illegal,  either  because  jt  obviously  promotes 
the  illegal ,  purpose  hsk^  i°  >'^^^t  or  because 
the, consideration  .for  such  a.le^iie  may  he 
tainted  thereby .  and,  hence^  the  contract   is 

void,  .    . 

•        "...  •    '        I 

.1  am  UT\aMe  tq  understi^nd  Jbow  the  policy 
q{  insurance  can^  as^^f  .^ourse,.  in  itself  pro- 
mote the  Qf^f^yi^g  9i|,,of  suqb  a  traflic,  or  in 
law  ^  held  .io  fa)),  within  the  principles  upon 
which  I  suggest*,  le*se,  for  sample,  may 
b^  illegal  i^id  .be  .ther^eby.  vpid.. 

[3051  It  is  urg|34  the  bquse.  had  become 
y^can^  and  thSft  ohijipg^  pf  condition  so  in- 
crea^d  the.  riskisj^  tp  violate  th^  condition. 
The,  learned  t|riaji  judg^  ,uppi^  ^he  jFacts  found 
against  thp  appellant,  and  no  appeal  was 
made  agaii^ist  tl^at  findingi. 
.  Xhpugh  neither  s^t  up  in,  the  pleadings,  nor 
urged  at  the  trial,  nor  presented,  to  the  court 
9f  appeal,,  counsel .  ffiir ,  ih^  .appellant  ^  seeks 
nowy  ;for  .the  first  tu^e>. in  tJiis  court  to  set  up 
the  fuxthe^  defence*  the-t  there  .was  an  un- 
d|s«lP9^4  .efM^^mhrai^ce  oil  .the  prpperty  and 
spme  false  statement  of  propf  qf  loss  in  tliat 
regard.-. 

The,  n^iinifest  injuetice  of  allowing  such  an 
issue  of  fact  to  ,be  raised  at  this  stage  for  the 
first  time  h^e  alwftj^a  l^e.n  held  a  sufficient 
answer  here  to.pecapttihg.,snj  such  course. 

The  a,ppeal  should  b^  dismissed,  with  costs, 

DuiT,  J.  i.diBsentin^) . — The  first  question 
is  whetlier  tb£  policy'  waa  in  forqe  at  the  time 
of  the  fire  apd. t)iat  aubdlvides.  itself  into: 
(a)  Did  the -^ppellAnt  qompany  receive  pay- 
ment of  .the  insurance  jprei^ium?  and  (h) 
Was  the  power  of.  cancell^iiion  with  which 
the  insurers  .were  invested  by  the  terms  of  the 
pplicy  effectively  put  into  operation? 
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T)ie  Answer  to  t4i«  formor  question  must  be 
in  tli€  affirmative  or  the  negative  according 
as  the  appellant  company  is  held  or  not  held 
to  be  prccltided  from  disputing  both  that  pay- 
ment tQ  Carr  and  that  payment  to  Tavendev 
k.  Co: '  \Vould  be  payment  to  themselves.  A» 
to  Carr — ^for  some  purposes  he  no  doubt  waa 
tlie  agent  of  the  respondent,  but  it  does  not 
necessarily  follow  that  he  was  not  also  the 
agt*nt  of  the  appellant  company  for  the  pur- 
pose of  receiving  payment  of  the  premium. 
[306]  Tlie  policy  was  ddliveved  by  Carr  to  the 
responded t'li' htiHband  and  on  the  policy,  there 
was  a  dedat*aflion  to  the  effect  that  Tavender 
&  Co.  were  the  general  agents  of  the  company 
and  there  was  also  a  statement  that  Carr  waa 
the  compatiy^B  agent.  In .  the  appellant's 
factum  it  is  said  that  the  designation  of 
Carr  as  agent  was  adopted  as  a  matter  of  of^ 
flee  procedure  in  recognition  of  Carr's  right 
to  a  commission  for  the  introduction.  For 
our  present  purpose  •  w«  are  not  concerned 
"with  the  appellant's  office  procedure."  Carr 
held  the  policy  for>  delitery  to  the  respondtent 
on  payment  ol  the  premium  and  the  designa- 
tion of  htm  as  agent  correctly  describes  the 
character  in  which  lie  had  pusses^ion  of  the 
policy  which  he  tinquestionably  held  for  the 
compan\"aAd  delivered  to  the  respondent  on 
their  behalf^  the  description  of  Iiim  as  agent 
and  his^  possession  bf'the  policy 'for  the  com^ 
paiiy  together  cbnstituted  a  •  r^resentatioa 
tipoii  which  'the  respondent  wa^  entitled  to 
act  on  paying  the  premiuln.  Couwsol  for  the 
respondent  did  not,  of  isourse,  dispute,  it 
would  have  been  hopeless  to  do  ^,  that  if-  & 
loss  had  oc^urred  immediately,  after  the  de> 
livery  ol 'the  policy  and'  before •  the  trans- 
mission '  of  the  -premium-  by  -  Carr  and'  be- 
fore any  steps  had-  been  taken  looking  tb 
cancellation;  that  rt'^  would'  have  been  im- 
possible to'den^*  that  the  risk  had -littaohed. 
As  to .  Tavender  ^  •  Co^-^the  :  premitiBi  was 
in  fa0t  paid  by  •  a  'set  off  of  the  aecotints 
between  TaftTSfUier  k  Oo.'and  Garr-^the  re- 
•ptndlatiDnt '  nf  - .  Tarvettder  •  &  *  <  Oa's'  action  by 
the  company  eon IkI  have  ao  effect: upon  the 
rights  bf:  the  '  regpondctat/  who^'  havhig  no 
notice  of  any  lirattation  of'  atrthority  was 
entitled  to'  assmhie  that  TaVender  k  Co;  were 
acting  withiil  the  i^'ope  of<  tliat-eonfek'red 
upon  them.'  •'  •        .       .  .' 

[307]  As  to  danceltatton.*  It  is-  not  dis- 
puted that  notice  of  cancellation  was  not  re- 
oeired  by  the '  respondent.  The  sppCUant's 
contention  rests  upon  the  proposition  -that 
Carr  had  been  constituted  the  respondent's 
«gent  foi*  the  receipt  of  such  notice^  The  oon- 
tention  breaks  down  on  the  facts,  tiiere*  being 
simply  no  evidonce  to  support'  a  conclusion 
that  the  parties  intended  that  the  policy 
should  be  subject  to  cancellation  without 
notiee    to    the    respondent    personal  I|f.     The 


direction  alleged  to  have  beeij  given  to  Carr 
\fy  retain  the  premium  in  the  event  of  can9el- 
lation  cannot  fairly  be  held  to  imply  au- 
thority to  repeive  notice  of  cancellation.  Tlie 
learned  trial  jiul^s^  found  against  agency  in 
fact  and  1  eutireJy  a^ree  with  his  view  on 
this  .point. 

We  now  come  to  the  difficult  question: 
Waa  the  policy  invalid  as  tainted  with  il- 
lega*lit,y  by  reason  of  the  purported  contract 
being  a  contract  entered  into  for  the  purpose 
of  assisting  the  respondent  in,  carryings  on  an 
iilegal  busiiwss  by  sjBcuring  her  indemnity 
against  loss  oi  property  by  fire  while  tlic 
property  was.  being  employed  for  an  illegal 
purpose?  • 

Tlie  facts  are  that  the  house  and  personal 
effects,  the  subjects  insured,  were  at  the,  time 
of  the  application*  in  the  possessioi^  of  the 
respondent  who- carried  on  in  the  hoii^  and 
used  the  furniture  for  the  purpose  of  carry- 
ing on  the  business  <as  it  is  described  in  the 
application)  of  a  "sporting  house,"  in  otlier 
words,  a  house  of  ill-fame.  This  fact>  being 
stated  in  the  application,  was,  of  covirse, 
known  to  the  company.  At  tlie.  time  the  f|re 
Occurred  the  house  was  not  occup^d  by  the 
respondent,  but  was  in  the  care  of  a  caj:e- 
taker  who  slept  .there  at  nightSk  TUe  usi^U 
premium  waa  charged)  there  ^bfang  no  aug^ 
mentation  because  of  [808]  |kny .  special 
hazard  that  night  be  supposed  to  ei^ist  by 
Reason  of  the  character  of  the  occupation,. iind 
there  is  .no  suggestion  that  this  last  ^leq- 
tioned  circumstance  in  itself,  according  to  in- 
euriinoe  practice,  viould  be  regai;ded  as  en- 
tailing any  special  hazard  or  as  affectjing  th/e 
character  of -the  risk,  from  theagtuarial  point 
of  view.  It  appears  further  that  the  ap^i: 
lant  company  was  unwilling  to  accept  tlie  risk 
and  directed  tlie  cancellation  of  the  policy  as 
soon  as  they  bscame  aiyare  of  the  faots^  The 
poiift,'  however,  upon.,  which  the  appellant 
company  based  its  obj«otion  was  a  rather 
natr/ow  one;  .The  ^>A)cials  of  the- company  ap- 
pear to  have  had.n^  objection  bo  aeoept  a  risk 
x>£  this  character  ^f  tlie  place  was  situated 
within  >  whMti;  was  described  us  a  ''licensed 
district,'-  in  other  •  words,  if  the  place  was 
per mitJted/ to  iiourisb  by  the  openly  understood 
iknction  of  the  police.  The  house  in  question 
not  being  IRS  I  have  sa;id  within  a  ''licensed 
district"  these 'OflQciails  decidied  ta  put  an  end 
to  the  risk.  - 

..  The  argument  for  the  appellant  is  now  put 
in  this  way.  .  The  •  respondent,  ■  it  is  said, 
sought  insuranoe  to  enable  h^  the  more  safe- 
ly to  carry  on  a  business  which  is  not  only 
a  violation  of  the  law  itself,  but  is  a  pub- 
lic trading^  in  immorality.  It  is  said  that 
the  performance  of  such  contracts  of  in- 
•denudity  by  the  insurer  has  a  tendency,  direct- 
ly to  encourage  illegality  and  imtnorality  and 
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such  contractg  are,  therefore,  in  such  circum- 
stances, within  one  of  tliose  classes  which 
the'  courts  refuse  to  enforce,  as  heing  in  the 
traditional  phrase  tainted  with  illegality." 
I  have  cottie  to  the  conclusion  that  this  view 
does  not  furnish  the'  governing  rule  for  the 
decision  of  this  appeal;  but  I  am  far  from 
suggesting  that  tliere  is  not  h  great  deal  of 
force  in  the  strict  legal  considerations  thai 
may  be  adduced  [309]  in  'support  of  it,  how- 
ever little  one  may  be  disposed  to  look  with 
anything  but  impatience  upon  the  posture  of 
this  company  whose  interest  in  the  public 
motals  finds  adeqiikte  expression  in  a  distinc* 
tion  between  bawdy  houses  protected  by  the 
police,  according  tb  clearly  understood  •  con- 
vention, and  bawdy  houses  whose  toleration 
is  more  irregular  and  precarious. 

This  question  is,  of  course,  a  dry  question 
of  law.  This  contract  of  insurance  is  not  in 
itself  illegal  ib  the  sense  that  it  is  a  contract 
directly  forbidden  by  law  or  in  the  sense  that 
it  id  intended  to  create  an  obligation  to  do 
anything  forbidden  by  law.  If  the  appellant 
company  had  paid  the  respondent's  claim, 
nothing  in  the  ibaking  or  the  performance  of 
the  contract  conld  be  described  as  illegah  A 
contract,  however,  on  tlie  face  of  it  collateral 
to  an  unlawful  act  or  to  ah  tinlawful  course 
of  busii^esd  or  to  an  unlawful  design  may  be 
so  connected  with  the  illegality  aft  to  the  vitia^ 
ted  by  it;  the  question  as  Marshall  C.  J. 
said  in  Atmstrong  ▼.  Toler,  11  Wheat.  259, 
at  p.  272,  6  IT.  S.  (L.  od.>  4ft«,  very  often  in 
a  question  of  considerable  nicety  whether 
the  connection  is  or  is  not  of  such  a  char^ 
acter  as  to  have  that  effect. 

There  is  a  number  of  decisions  in  cases 
similar  to  this  in  which  the  insurance  con- 
tract is  treated  (1)  lis  an  agroemcmt  to  in- 
demnify against  the  consequences  of  an  illegal 
course  of  action  or  (2)  as  a  mere  incident  in 
the  carrying  on  of  some  transaction  or  busi- 
ness forbidden  by  law. 

The  former  i^  the  interpretation  which  has 
been  given  to  marine  policies  insuring  a 
voyage  illegal  in  its  inception,  such  policies 
being  held  void  as  attempts  [310]  to  con- 
tract for  indemnity  against  the  loss  suffered 
"by  reason  of  carrying  out  an  unlawful  enter- 
pri^.  .  See  Wtlsbn  v.  Rankin,  L.  K.  1  Q.  B. 
(Kng.)  J  62;  Ocean  Ins.  Co.  v.  Polleys,  IS 
Pet.  157,  ID  U.  8.  (L.  ed.)  106.  The  latter  is 
the  interpretation  upon  which  rest  certain 
decisions  in  the  American  courts,  notably  in 
the  courts  of  Massachusetta  in  which  policies 
of  insurance '  effected  upon  stoeka  of  liquor 
held  for  sale  by  unlicensed  dealers  in  viola- 
tion of  the  law  have  been  thought  void  as 
transactions  in  reality  constituting  in  part 
the  carrying  on  of  an  unlawful  business. 

These  interpretations  cannot,  I  think,  be 
said  to  fit  the  case  before  us.  The  fact  thai 
in  accordance  with  settled  practice  an  appli- 
cant for  insurance  is  required  to  itate  tike 


business,  if 'any,  carried  on- on  the  premises 
pro|M>8ed  for  xnsnrance,  and  the  fact  that  the 
business  named  is  illegal  and  the  fact  that 
this  statement  with  other  statements  in  the 
application  constitute  the  baais  of  the  eon- 
tract  do  not  justify  tlie  interpretation  of  the 
contract  as  a  contract  to  indjemnify  against 
loss  incurred  by  reason  of  the  carrying  on  of 
an  illegal  business;  the  policy  ^ing  in  the 
usual  form,  the  risk  insured  against  iieing 
the  risk  of  fire  from  /eauses  usuallj  insured 
against  in  a  policy  in  tbAi  form,  the  premium, 
as  I  have  already  said,  being  the  usual  preoil- 
nm.  One  would  not  think  of  describing  a 
policy  of  insUraaoe  upon  his  office  furniture 
taken  out  by  a  promoter  whose  chief  business 
was  to.  effect  mergers  obnoxious  against  Uw 
provisions  of  the  Criminal  Code  as  on  agree- 
ment to  indemnify  against  loss  incurred  is 
the  course  of  liis  illegal  business;  and  yet 
the  parallel. if  not  exact  is  approxumate. 

[311]  Neither,  ought  the  latter  pi  the  above 
mentioned  views  (which  has  been  given  ef- 
fect to  in  Maasachusetts  in  the  cases  referred 
to)  to  govern  in  this  case.  It  would  be  i 
quite  unreasonable  interpretation  ol  the  is- 
tentions  of  the  parties  to  this  contract  to 
hold  that  tha  terms  of.  the  bargain  in  aay 
way  tutned  upon  the  character  of  the  busincis 
carried  on*  One  could  better  intferpret  their 
intentions  by  saying  that  the  oontract  wst 
mads  in  spite  of  tho  fact  rather  than  became 
of  the  fact  that :  the  occupation  was  of  the 
character  mentioned. 

A  distinction  suggested  by  a  series  ol  Eag- 
lish  cases  dealing  with  the  enforoeability  of 
contracts  made  with  persons  of  the  respond- 
ent's class  may,  I  think,  well  8erv«  as  a  ker 
to  the  solution  of  the  question  before  us.  Is 
Lloyd  T.  Johnson  1:  B.  Sl  P.  340,  Mr.  Justice 
Buller,  in  Bowry  •▼.  Bennet»  1  Campb.  348, 
Lord  Ellenborough,  and  in  Pearoe  t.  Brooks. 
L.  R..1  £xch4'21d»  the  Court  of  £x<Atequer  hsd 
suohoontrscta  before  them  and  the  net  le- 
sult,  1  think,  of  the  -  aathorities  of  whiek 
these  are  typical /.examplesi  is  summed  np 
with  aecunaoy  in  the  treaties  on  contracts  br 
Mr.  Manisty^  in  Hiaisbury  Laws  of  England, 
vol.  7,  p.  400,  in  these  :words: — 

"An  action  lies  to  recover  the  prioe  ol  goodt 
sold  or  woi^  done,  even  though  that  the  plain- 
tiff knew  that  the  person  with  whom  he  wms 
dealing  was  s  prostitnte  <  Lloyd  r.  Johnson. 
L.  R.  1  Exoh.  ^13*) ;  Bowry  t.  Bennet,  1 
Campb.  348).,  unless  it  appears  that  the  goods 
were  sold  or  the  work  was  done  for  the  par- 
pose  of  enabling  her  to  exercise  or  assistinf 
her  in  .the  exercise  of  her  inunoral  calling. 
(Hamilton  v.  Orainger,  6  H.  4  N.  40;  Pcarce 
T.  Brooks^  L.  R.  1  Exch.  213)/' 

In  Pearce  v.  Brooks,  Baron  BramwelL  who 
had  tried  the  action,-  says: — 

(31 2]  ''I  told,  the  jury  that,  in  some  sease. 
everything  which  was  supplied  to  a  prosti- 
tute is  supplied  to  enable  her  to  carry  on  her 
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tTadie>  M,  for  ij[k8tK9ce>  fikoes  boM  to  a  street 
walker;  adid.  that  tb«.  ,th|ii£9  supplied  xnust 
not  meidy  be  eueh  aa, would  be.neoe^^ary  or 
uaefuUor  /ordivadry  purposes,  aod  migbt  be 
also  appUed  to  an  inmkoral  one;,  but  that 
they  must  be  suoh  as  would  under  Uie  drcum.- 
stances  not  be  required,,  ^cept  with  tf^tt 
viewi" 

This  insuranoe;  oompany, :  no  doubt  invates 
US  to  bold.thafe  when  they  do  enter  into  con- 
tracts for  the  insurance  of  such  places  (being, 
of  course,  let- it  be  well  understood,  within  a 
"licensed  district")  they  do  so  with  the  ob- 
ject of  enabling  the  proprietors  to  exercise 
and  to  assist  them'-i^^  >(}he  exercise  of  their 
immoral  calling.  In  fact,  of  course,  it  is  not 
flo^'aia.-l€  ifr6WM'*be:«tiT<hi1(hl8.to  ^sa^Hhift 
they  ever  thought*  of  f^ssistiiig'tbe  r'espond- 
ent.  in  the  exercise  of  her  trade  or  of  s^ip- 
plying  hor  y^ith .  ;any thing  tfiat  had  any  spe- 
cial reference  to  her  tjcade  or  of  con  tract  ling 
with  he^  in  SAy  other  character  than  that 
of  th^  proprietor  ,  oi  a  furni^ed  dwelling 
aimply.      '   '  .,,"  "^      ^_ 

The  above  mentioned  cases  were  applied  in 
this  court  in  t^e  case  of  Clark  v.  Hagar,  22 
Can.  Sup.  Ct.  510,  and  the  judgment  of  ]Mr. 
Justjice  jGrwynne,  who  spoke,  tor  the  majority 
of  .  the  court,  contai^is  an  exhaustive  but 
luminous  .^positiop  of  the  effect  of  the  de- 
cisions fkod  his  conclusions  are  substantially 
in  harmony  with  the  pas-sage  quoted  alcove 
from  M'*  Maniaiv's. treatise. 

Mr.  Justice  dwynne's.  ju^ment  was  ap- 
plied iii  a  case  siipilar  to  the  present  by  the 
British  .Columbia  Court  of  Appeal^  Trites 
Wood  Co.  V.  Western  Assur.  Co.  16  British 
Cohunbia.405,  ^5  West,  L.  Rep i  475. 

Lmust  not  omit  a  reference  to  Bruneau  y. 
LalibertiS,  19  Quebec  Super.  Ct.  425  (Mr. 
Justly  Ap^ews).,  in  which  it  was  [313]  held 
^that  a  policy  of  ins^rance  on  the  furniture 
of  a  house  of  iU- fame,  was  an  illegal  and. im- 
moral contract  t^nd  non-enforceable.  The  de- 
cision  i^,  in  part^  based  on  an  interpretation 
of,  Pearce  v,  Bropiks,  t.  R^  1  pxch.  (Eng.) 
213,  which  is  not,  I  think,  an  admissible  in- 
terpretat^n;  aqd  upon  .certain  French  au- 
thorities which  w^refiupposed, to  support  the 
conclusion  a^^  ^hich  the  learned  trial  j.uclge 
arrived.  .In  .  France,  however,  the.  jiiris- 
pqidence  is.. by  no  means  uniformly  in  favor 
of  the  learned  judge's  view  as  is  shewn' by 
the  follo\^ing  passages  from  Carpentier^  Bep. 
Suppl6n[^nt,  2  Assurance  contre  l^incepdi^* 
:>^08,  64  and  ^07  (2),  giving  the  eftect  of  two 
compfitratively  recent  (leciaions  ojt  the  Cour  de 
Cassation  s  . .        .  . 

**64.  Le  contri^^  d'assuranpe  cpntre  Tincen- 
die  pass^.  par  le  tenanpier  d'une  maiso'n  ^e 
tolerance  ne  pent  Gtre  annuls  comme  ayant 
una  cai:^se  immorale,  alors  que,  dans  ce  con- 
trat,  les  prestations  q^e  les  parties  se  sont 
mutuellemeqt    prorai^^  .  cioiisistaietnt,  •   d'uhe 


part^  dans  le  paieraent  de  Ifassur^  des  primes 
convenues,  d'autre  part,  dans  le  paiement  par 
la  compa^ie  d'une  indemnity  p^cuniaire,  ou," 
a  son  choix,  dans  la  reconstruction  ou  .la 
reparation,  des  batiments  incendi^s  et  le  re- 
placement en  nature  des  objets  d^truits;  ces 
prestations  Ucites  en  elles-ra^mes,  n'ont  pu 
devenir  illicites  par  cela  seul  que  les  risques 
assures  d4pendaient  d'une  maison  de  toler- 
ance, et  elles  ne  sauraient  $trc  coneid^rees 
comme  ayant  eu  en  vue  la  creation,  lie  niain- 
tien  ou  I'exploitation  d'un  etablisscment  de 
cette  nature.  .Cass./ 4  mai,  1003. 
..."207,  (2).  X  a-t-il  fausse  declaration  de 
la  paft  du  .tenancler  d'une  maison  de  toler- 
aiice  qui  se  qualiiie  de  loger  en  garni?  La 
question  s'est  pos^e  devant  la  cour  de  cas- 
sation. Le  pourvoi  soutenant  I'afiirmative 
par  les  motifs  suivants :  L'exploitation  d'une 
maison  de  tolerance,  disait-il  "presente  des 
risques  .^opsiderables.  Le  danger  d'incendie, 
en  effet,  est  plus  grand  que  partout  ailleurs 
4ans,une  maison  frequentee  la  liuit  par  des 
^ens  ^Hvent  avpes,  oH  I'brgie  est  quotidienne, 
le  drs^me  frequent^  et  doni  le  personnel  par  sa 
j^rpfession  meme,.  «8t  une  perpetuetle  menace 
d'imprudcnce,  sinon  d'actes  malyeillants.  Ces 
risques.  considerables  entraihen^  les  com- 
•pagnies,,  quand  elles  consentent  &  assurer  les 
tenanciers  de  maisons  de  tol^rance^  [314]  k 
epciger  d'elles  le  paiement  de  primes  fort 
chores."  Mais  les  juges  du  fond  avaient 
.refuse  d*accueill|r  le  moyen  de  nullit^,  par  la 
ralson  que  la  compagnie  ne  pouvait  Sie 
meprendre  sur  la  sens  et  la  portee  des  ex- 
pressions Vlogeur  en  garni"  dans  les  circbn- 
stauces  i^u  elles  avaient  ete  employees.  C'est 
la  solution,  qu'a  fait  prevaloir  la  Cour  de 
.cassation.  Cass.,  4  mai,  1903,  Cbmp.  d'assur, 
terr.  Le  Monde  (S.&  1^.1904,  p.  1906,6,33)." 
The  appeal  should  be  dismissed  with  costs. 

Brodeub,  J.— Tlie  first,  question  in  this  case 
,18  whether  the  contract  of  insurance  was 
.valid.    . 

In  the  application  for  insuring  the  prem- 


ill-famc. 


The  policy  was  procur<id  thi'ou^h  the  ap- 
pellants' agents  in  Calgiary.  They  had  the 
power,  to  accept  risks, 'subject  to 'cancellation 
by  the  head-office,  as  Ss' the  usual  Ihsuraiioo 
'j)ractice.  The  head-office  af  the  insurance 
company  refused  to  maintain  the  policy  an<l 
a  notice  of  cancellation'  was'  given. 

The  agents  of  the*  appellant  Company  in 
Calgary  jlmmediately  notified'  the  broker 
through  Whoin  the  applic/atioii  had  been 
maie.  Tliis  broker,  Carr,  on  the  samfe'.  daV, 
wrote  to  the  plaintiff  tielling  heir  the  policy 
was  cancelled  arid  asking  for  its  return.  He 
did  liot  enclose  the  premium  becaiiiie,  '4s  in- 
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structed  by  the  plaihtifT,  he  intended  to  try 
and  get  inisurance  else,  where.. 

Tliis  letter  was  not  received  by  the  plain- 
tiff and  waa  subsequently  returned  to  Carr. 

A  fire  having  taken  place  on  the  premises, 
the  present  action  has  been  instituted  for  the 
purpose  of  recovering  the  amount  of  the  in- 
surance. 

[315]  The  company  clainis  that  the  con- 
tract WAS  illegal  hecai!ise  it  facilitates  im- 
morality. 

It  has  been  decided  in  a  case  of  Bruneau 
T.  Lalibert«,  19  Quebec  Sup.  Ct.  425,  by  Mr: 
Justice  Andrews  that  an  "insurance  upon  the 
furniture  in  a  house  of  ill-fame  is  an  illegal 
and  immoral  contract,  and  will  not  be  en- 
forced by  the  courts." 

*     Addison,  on  ContractA,  p.  72,  summarises 
the  matter  in  stating^- 

"Contracts  tending  to  promote  fornication 
and  prostitution  are  void."  And  Beach  on 
Contracts,  p.  2019,  says  that  **any  contract 
auxiliary  to  the  keeping  of  it  bawdy  house  Iti 
void."  Halsbury»  Laws  of  England,  vol.  7, 
Ko.  829,  p.  400,  relying  on  the  case  of  Pearce 
v.  Brooks,  L.  R1  1  Exch.  2l3,  says  that  if  it 
appears  that  a  work  was  done  for  the  pur- 
pose of  enabling,  a  prostitute  to' exercise  or 
assiating  her  in  the  exercise'  o^  her  immoral 
.calling,  no  action, would  lie. 
•'  Pollock  on  Contracts  (7  ed.)  p.*  370,  iti 
speaking  of  transactions  where  there  is  an 
agreement  for  a  transfer  of  propel'ty  for  a 
lawful  consideration,  but  for  the  purpose  of 
an  unlawful  use  being  made  of  it,  says  that — 

"The  later  authorities  shew  tliat  the  agree- 
ment is  void  not  merely  if  an  unlawful  use  of 
the  subject-mfitter  is  part  of  the  bargain,  bfit 
if  the  intenti9n  of  6i}e  party  so  to  use  it  is 
known  to  the  other  at. the  time  of  the  agree- 
ment. 

"If  goods  are  sold  by  a  vendor  who  knows 
that  the  purchaser  means  to  apply  them  to  an 
illegal  or  immoral  pufpose  he  cannot  recover 
the  price." 

I  fipd  in  Dalloz,  Repertoire  Pratique,  vo. 

"Contrats  et  Conventions   en   g^n^ral,"    Nos. 

398  and  401,  that   [316]   the  contract  whose 

consideration  is  the  maintenimce  of  a  house 

of  ill-fame  i^  illicit  and  the    action    for    the 

..price  of  the , service,  of  a  domestic  in  a  house 

,  of  ill-fame  should  not  be    accepted.     I    must 

,  nay,   ho>v-ever^   th&t   this   latter   decision   has 

been    severely    criticized   .by    some    authore. 

Baudry-Lacajntinerie,  vol.  11^  No.  313,  says: — 

"C'est   I'obligation  .sur    cause    illicit^   que 

Tart.  1131  declare  sans  effet.    II  en  est  autre- 

mept  de  Tobligation  4ont  le  motif  seulement 

est  illicite,    Jcl  done  appfiratt  encore  Tutilit^ 

de  Ifi  distinction  entre  la  cause  ^t  le  motif. 

Cette  diBtinct^ion  est   nette^ent   ^tablie   dans 

qnelques  decisions  judiciaries.   Mais  beaucoup 

d'autres  Tont  perdue  de  vue  et  la  confusion  a 


engendr^  des  divisions  vraimeiit  fantastiques. 
K'a-t-on-pas  vu  le  tribunal  de  commerce  de  la 
Seine,  refuser  sur  le  fondement  de  la  eavse 
illicite,  tout  ^et  a  Pobligation  eoatract^  par 
le  directeur  dhine  maison  de  tol^ranoe  pour 
acqirisition'  de  vlns  de  champagne  destines  i 
^tre  consommes  dans  son  ^tabtissemcnt?** 

On  that  first  ground,  I  would  be  of  opinion 
that  the  contract  of  insurance  was  illegal 
and  that  it  should  be'  set  aside.  The  appeal 
should  be  allowed  with  coete. 

Appeal  allowed  without  coata. 

» 

NOTE. 


Validity  of  Inswraaoe  Poliey  m 
arty  IliesAlly  Kept  or  ITaed. 


Contrary  to  the  holding  in  Conithan  ▼. 
Royai  Tns.  Qo.  91  Miss.  386,  15  Ann.  Ca& 
539,  the.  reported  dase'  holds  that  a  fire  in- 
surance policy  which  covers  a  house  of  prosti- 
tution and  the  furniibing  therein,  is  mvalid 
and  no  recovery  may  be  had  thereunder,  on 
the  groupd  that  a  contract  of  insurance  od 
such  a  subject  is  contrary  to  the  policy  of 
the  law. 

In  two  recent  Canadian  cases,  similar  in 
facts  to  the  rejported  dlise,  a  view  opposed  to 
the  one  expressed  tliere:in,  is  taken.  Trites- 
\Vood  Co.  V.  Western  Asdur.  Co.  IS  British 
Columbia,  405;  Morin  v."  Anglo- American  F. 
Ins.  Co.  3  Alberta  L.  Rep.  121,  13  West.  L 
Rep.  667.  In  the  case  first  cited,  wherein  a 
recovery  wals  allowed  on  a  fire  insurance 
policy  which  expressly  stated  that  It  insured 
a  "sporting  houpe**  the  court  said:  **The  in- 
surance of  property  is  one  of  the  things  use- 
ful, for  the  ordinaty  purposes  of  life.  Such 
protection  is  no  more  contributory  to  the  im- 
moral trade  carried  on  by  the  bwner  of  the« 
premises  than  are  the  necessaries  ol  life.  A 
policy,  o^  insurance  is  not  one  of  those  thinpt 
which  would  appear  not  to  be  required  ex- 
cept for  an  Immoral  purpose.  It  was  not  an 
inducement  to'  the  assured  to  build  and  f Or- 
nish a  house  for  immoral  purposes.  It  was  to 
protect  her  property  from  those  risks  of  de- 
struction against  which  those  in  evetr  walk 
oi  life  protect  themselves.  But  it  appears 
from  the  evidence  of  tlie  insurance  agents 
that  a  higher  rate  is  charged  upon,  risks  of 
this  nature,  ahd  ft  might  he  said  that  the 
contrSctis  tantamount  to  a,  division  of  profits 
of  the  immoral  '  business.  There  might  be 
something  to  be  said  on  this  phase  of  the  csm 
if  it  appeared  by  the  evidence  thst  the  as- 
sured was  aware  that  she  was  being  charged 
a  higher  rate  oh  account  of  the  character  of 
^her  house,  but  nothing  of  the  kind  does  ap- 

fiear.  'She  may'liave  thought  she  was  making 
,  he  ordinary  contract  of  insurance,  i.  e„  pav- 
ing, the  ordinarv  rate  pkyable  by  respectable 
householders.    True  the  Company  knew  what 


k AtJlIAltir  v^ 

it  WH9  about  and  had  a  baclc-room  scale  of 
rates  fgr  .tbifl  class  of  business,  though  it 
seems  to  have  lacked  the  gambler^s  sense  of 
honour,  but  whatever  could  be  urged  on  this 
point  had  it  been  ahewn  •  that  both  parties, 
-were  bargaining,  .  the  one  for  protection 
against  risks  peculiarly  incidental  to  premises 
frequented  by  disorderly  persons,  the  other 
for  an  increased  premium  for  such  protection, 
cannot  be  urged  ,  against  this  pTaintiflT  be- 
cause there  is  ifo,  evidence  that  the  assured 
was  knowingly  a  part  to  such  transaction.^ 

Ip  Electrova  Co,  t.  Spring  Garden  Ins.  Co. 
156  N.  C.  232.  72  S.  E.  a06,  35  UR.A.(N.S.) 
IS  16,  it  appeared  that  the  makers  of  me-, 
chanical  musical  instrjuments  liad  placed  one 
of  tl^ir  inatpun;ienta  in  a', bawdy  house  oa 
trial  with  tjlie  object  of  later  selling  it  to  ^he 
proprietress  thereof.  The  n^aWs  took  out 
a  '"floating",  fir^  insurance  policy  on  all  pS 
their  ipstru^ictnts  in  two  towns  which  in- 
clnded-  the  one  in  which  the  hoijusc  of  i)l-f^me^ 
was*  located. .  la  an  actioi^ ,  on  the  policy  to 
reep^^er  .fgr  the ,  de^tryction  by.  Aire  o,f  the 
inatniment  placed  in  tlfe.hpiwe  o^  ill-i^n^e  it 
wiM  Ueld  that  the  policy. was  valid,  and  that 
the  public  interest  waa  .too>  remotely  affected. 
on  the  fa^ts  is  Ui^  cf^,,  to  justify  a  coyrt  Ia 
refusing  tA  ^nfojcet the  payment  of  tbe.ppllcyj 

Where  the  general  policy  oi  a  state  ia  to 
forbid  the  jnaiiufactUTBor-salcof  intoxioatii^g 
liquors,  l^itt  under  certain  conditiona,  such 
ll(|uor»aiay  lawfully.. be.  Iqept  and  stored,  and 
a  atatuter  provides'  thajb  no  aatio^  shall  be 
maintained  fov  the  Teoovery  of  possass^pn 
of  any  Intoxicating:  liquor/  op  the  v.aluQ 
thercioi,  ascept '  in^  caaea  .where  th^  persona 
owning  ♦r  podnes^ing  snok  liquor  with  ]a)Tr 
ful  intent  may  ^avie,  i>een  iUegally  deprived 
oi  the  sante,'it'haa  been,  hyeld  that  racovery 
may  be  hild:«n.  a  fir^  inaixraace  policy  whioli 
cover*'  a<  ijpiantity  nf  •  whteky  jRiade  in  the 
state  and  latored  :  in  *  i^'  bonded  .warehpusa  ■ 
t  herein.  •  Me<thAUics^  Ins.-  Coi  v/  C.  A^  Hooya? 
l>»irtilK!rt^  Co..  105  C.  C.  A.  128,  31  L.^.A, 
(N.S.)  &73i  182  Fed,  590,  wherein  the  court 
Baid:  '"This  whisky  was  stored  in  a.  bonded 
w^reliouse,  and  ther  ijisuranee  of  it' against 
fire  neitlier*  violated  .  nor  had  aiiy  direci 
tendeney'  to  vidlate!  the  policy  of -the  state 
whieh  forbade  '  ita  manufacture  and'  sale. 
While  tile  whisky  remained  stored,  it  eoi^d 
f>e  neither-  made'  nor  aofld-.,.  If  the  whisky 
burned,  it  cJtoald  nort  be  theteafter  aold,  and 
neither  the  payment  nor  the  cofttraet  tO 
pay  its  value'  in  the*  event  that  it  i^as 
hurned  cotild  make  its  manufacture,  aioragie^ 
or  sale  after  the  biirnting-  pesalble^  ,  Even 
If  these  eontraetir  ti  insurance  had.  the  .^fr 
feet  to'  mak^  the  brasinebs  of  the  roanidlaeture 
and  sale  of  the  Itqtior  le^s  hazardous,  and  in 
that  way  4o  ^AcoUntge  the  conduet  (ol  thmt 
tmsinesfl,  ir^v^rtt*ele«i<  that  ehconraiQement 
was  not  the  chief  purpose  or  direct  effect,  but 
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was  a  mere  Incident  of  the  ilideiiinlty  against 
loss  by  fire  which  the  policies  werd  made  to 
secure,,  The  lawd  of  Iowa  contain  no  express 
prohibition  of  the  insurance  of  intoxicating 
liquors  against  fire,  its  Supreme  Court  had' 
sustained  a  contract  for  SUch  insurance  CRrb. 
V.  Fidelity  Ina.  Co.  M  la.  727,  733,  69  N.  W. 
261),  there  was  no  moral  turpitude  in  the 
making  or  the  performing  of  this  contract, 
«nd  the  mere  fact  that  an  agreement,  the  con- 
sideration and  performance  of  which  are  law- 
ful, incidentally  assists  one  in  evading  a  law 
or  a  public  policy,  is  no  bar  to  its  enforce-' 
ment."' 
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Kew  York  Court  of 'Apt)eal8-^aiiuafy  5,  ." 


>  '<  •         '    1 1' ; 


,  Mis^N.x.  aJS9;,^ii>y.y.E.07s,^   . 


1  » 


WU^a ,  «-   Piarwi^  ETide#,f e  !to    Xdeatif y] 

Where  a  iestatfix  "made  a  IJequedt  to  n0r 
niece  by  name,  of  aee'rllaitt  place,  and  it 'a jiJ 
peared  that  roe  had'  a  grandniece*  of'  that 
name'  li^-ing  at  thai  plaee  -aiid  also  a  nieoe 
whbs^  maiden  fMUne  was  rsindlar.  and*  who 
lived. *Mir  fay,.ibeve  ia  a  latent  aimhigiaity,,^^ 
tb^' will/ Aid  paJTol  evidence  ia  a^n^jfiaible  t^ 
Wta>biiah  the.  identity  of  the  legatee.  . ,.  "  , 
,.|See  Ann..Cas,  ldl5B8:i       .  . .      ..        .     , 

Witafiaipa  «•  Co:|d|da]»ti«l  poaaimiui^oar 
,tloigL  te  Attorii97  .---  TeatJaaientary 
^atif  rs. 

Where  a  teslfatrix  gives  iiistructloita  tb  h^t 
att'ornevrelatii-e  to  her' Will'  in  the  pteneiioe 
of  a  tfiird  person,  the '  communications  at^ 
n6t  confidential  ao  as  to  6e '  privileged,  .and 
it  ia  error,. in  an  aetloiv  to . construe  the.wiMv 
to  exclude  the  attorney's  testimony  aa;  to  such 
iaat ruction^.  i.   .        . 

[See  note  at  .end  of  thia  pasej        .. 

Comaiiuiieai^lei^  in  .Pref^exiee  pt  .Third 
^Pera9n« 

.  Code  Civ.  Proc.  §§  S30,  ^36,  providing  that 
an  attorney  shall  not  be  allowed  to  disclose 
communications  made' by' his  client  td  him, 
apply  only  to  confidential  eomtnUtiications, 
find  not  to  those  made  in  the  presence  of 
others.  !'    ^,, "         .  -         ^    ...  ' 

(^e  Antf.  Casv  19I3A  3;  %%  Am,  8t  Repw 
226.1 


■       • 


Haumann  v.'  fftei'ngefiiet,  t5J>7S".  Y.  Ap|i.  Dit. 

923,  reversed,  ...  ... 

>     '     •      '«  •       .    •'"..         f    >.'        •    ..t 
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•App^ai.^r^ni  Appellate  t^iyisjon  (^fjsupfehie 
Court,  Second  Judicial  Department.       '    ''  ' 
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Action  to  construe .  wilL  ,  Lena  Baunyann, 
plaintiff,  and.Henry  C.  feteingefiter  et  al.,  de- 
fendants. Judgment  for  plaintiff  at  Special* 
X^rm  of  Supreme  Court.  ^  Judgment  afSrmed 
to  Appellate  Division  of  .  Supreme  Court., 
Defendant.  Magjd^'lena  Fuhge .  appeals.  .  The 
facts  ar.e.  stated  in  the  opinion.    EEvkusED. 

John  }f.  0*^cill  for  appellant. 
AnViony  D({^rn{8tadt  tor  respondent. 

[33.01  ,Sea5UBY,  J.— This  acti9n  A^as  com- 
menced to  obtain  a  construction  of  the  last 

'  •  •      •  *      "  •  •  ' 

will   of  Maria   Schadrack,   deceased,   and   to 
have   it   adjudged   that   the   plaintiff   is   the 
legatee   described   in   subdivision    1  of  para- 
graph "Third"  of  said  will,  and  that  she  is 
one  of  the  three  residuary  legatees  referred 
to  in  paragraphv^WJKtM"^  fifesaid  will.     The 
appellant,   Magdalena   Fuhge,   answered   and 
asked  to  have  it  adjudged   that  she   is  the 
legatee  deflcrib^tii  Ik  tliep. jNtq^' pSil^raphs  of 
the   will    referred    to    above.      The   question 
at  issue  upon  tlie. trial  related,  to  the  identity 
of  Ihe  legatee  referred  to  as  "Lena  fiaumann" 
in  the  following  paragraphs  of  the  will.    Sub- 
division 1  of  paragraph  third  provides  that 
the  tesU^rix  'gives  "*ttie  ^um  of  $y,0»d*4o  my 
niece   Lena   Baumann   of   Richmond   Hill   in 
thjB  Coi^nty  and  Boroughs  of  Queens"  para- 
graph* 8«th''^roVfdfes'  f hal  tfe"  tStatTix^^ivA^ 
"all  pke  rest  and  residue  of.nf^y  efitatV  to  .iiy 
t)irc^<ni.^ccs^  i^eleni?  Bang,  ^Catherine  Sainer^ 
and   Lena,  Biaumann,.  to   be   djvi4ed   am.Qng 
thein  shaM  and  share  alikev"  •  Tl\^  plaintiff 
if^  a  ^randniece  of  the  testatrix^ ;  and  atthis 
t!m4^  the  win  was  made  resided  at  Rkkmond 
H^l!.     The  a)[)pellant  is  a  ^toc^  61  the  •  testae 
trix,  and  her  maiden,  native' was  Ma'gdAlehtt 
Baumann.    There  Vas  evidence  tecei^ed" Aiiion 
fhV  'jYJat'  W'fiiipV  that  tlie'-  ttstfttrtlf  '^§8  ot^ 
eustomeil  to  speak  of  lier*a^'^'*'i.^iia  ^auiftfcnjb," 
^n^  ,^i^%  while.. sjje  .repjd^d,  .^t  thVtime^'the 
viil  yf%s  mad^.  at  a  .plaoe  a^out  one  mile  from 
Richmond  Hill,  tW  testatrix .  [331  ]  was  ^Uq 
aeouslomcd  to.  refer  to  this  place  .as-  ^'Hiphr 
itioild  ti'iW*     It  thus  appears  that  the  lan- 
guage u^d  in  these  two  pli)iBigr«(pba  ol  tH« 
will  does  not  accurately  designate  eithtr  *th* 
plaintiff  or  xhe*  appellant:    Tf  dbes  not  ac- 
cui'at^ly'^ae^^ffaTe  ^*e  Jflaftftlr  b«!mifW»;th* 
reference  in  the  will  is  to  a  niece  of*tli6t*?il^a- 
trjx,  and'  the  plaintijff  is  a.  gr&ndnleice.    '  It 
does  not .  accurately^  ^esignfite  the  appellant 
because;  while  her  maiden  name  was, Magda- 
lena Baumann   Her   name   at  the  tini(e  th^ 
will   was   made   was   Magdalena   Fuhge   and 
ahe '  d  id  n«t .'  reside  at'  Richmoiid  Hill,     ^liese 
facts  appearing  by   extrinsic   evidence  there 
was  ar  latont/ ambiguity  in  the  will.     Parol 
evidence  was  properly  receivable  in  the  effort 
to  dissolve  this  ambiguity.     (Lefevre  v.  Le- 
icvre,  fi9  N.  Y,  434;  In.  re  Taylor,  34  Ch.^  D. 
(Eng.)    2^.5;  HenderBori  v.  Henderson,  1'  Ir. 


Rep.  .(Eng.)  [1905]  353.)  In  view  of  the 
unanimous  iaffirmance  by  the  Appellate  Dtri- 
sjon  of  the  judgment'  appealed  from,  the 
single  qu^e'stion  which'  survives  for  considera- 
tion in  this  court,  relates  to  the  ruHngs  of  the 
Special  Term   excluding  the  evidence  of   the 

witness  Kellair.    Mr.  Kellar  was  the  attornev 

■  .     •  .  .    .,  • 

for  the  testatrix  and  .Was  the  draftsman   of 
and  a  subscribing  witness  to  her  will.     The 
testatrix,  'k'  woman   about  seventy  years   of 
age,  called  \ipon   Mr.  ICellar  and  gave    hnn 
instructions  as  to  the  drawing  of  her  irilL 
With  her  on  this  occaision  and  present  at  the 
office  of  Mr.   Kellar  at  the  time  was   Mrs. 
Sti'efhold,    Mrs.  Stiefhold  lived  with  the  testa- 
trix and  acted  as  companion  and  honsekeeper. 
iTie  instruction's  as  to  her  "will  were  given  to 
Mr.  Kellar  in  the  presence  of  Mrs.  Stiefhold. 
who,' While  within  hearing;  testified  that  she 
*|did  not  pay  very'  much  attention.**     When 
Mr.  Keller  Was  called  its  a  witness  he  was 
aslted  lis  to  thfe  InsttuHions  he  had  received 
from  the  testatrix  as  to'  the  legacies  arid  the 
provisions    for  the    refeidiiary   estate.      The 
question  was  estcliided  undei^*  objection  of  the 
plaintiff  and  silb'ject  to  tiie  exception  of  the 
appellant.     It  thtks  becomes  necessary  to  lie- 
t^rmine  whether  Mr.  Kdlar,  the  [3321  attor- 
i^'ey,   shoi/ld  hure  heeii'  pefttitted  to  testify 
t6  tommunieattbns  which  took  plaee  between 
himself' and  his  dferit,  the  tefttatrix,  hi  the 
pripsence'  of  Mrs.'   stiefhold'.     This  evidcoee 
shbuld  hav^  h^en  received  and  (soHsfdered  by 
the  cour^  be!6V,  '  (Doheny  V.  Laby,  168  N.  Y. 
213,  223,  m  N'.  E.  296',  People  v.  Bttehaaan* 
146  \Nr.  Y.   1,   26,   39  N.  B.   W8;    Pnople  ▼. 
Hayes,  140  N.  Y:  484,  499; '8fr  N.  E.  Ml,  37 
Am:  St.  Rep.  672,  "23- I».R.A.  830;  Brettnmn  t« 
Hall,  181   N.  Yi   feo,   1«8,  29^  N.   E.    1008: 
Matt^  of  Eckler,  12«  App,  Div^  199;  aOS,  110 
K.  Y:  S:  630?  Peopl^-v.'  Bloom,  124  App.  Div. 
r67,  109  N.:Y.  S.  S44<  Matter  of  Barnes,  70 
App.  Div:  623,  «^,  76  V.  Y*  8.  373  f  Leocmr 
'1^.  iWipbrt'er^;'  etc.  Nat;  Baitk,  61  App.  Dir. 
183,  iH  70  N;  Y.  S;  419;  Mattetof  Smith. 
61  Hun  101,  104,  15  N.  Y.S.:4a53  Matter  «f 
McCarthy,  68  Hun  7, 11,  "8  N.  Y.  S.  578.    Sec, 
also,   People  v;   Andre,   153  Mich.   631,  539, 
117  N.  W.  58;  Seott^.  Awltmaa  Co.  211  I1L 
612,  615^  71  N.  E.  1112,  103  Am.  St  Rep.  216; 
Hoper  V.  State,  58  N.  J.  L.  420,  33:AtL  969.) 
Mffs,  Stfefliofd'Was  nstrpreient  a*nd  acting  in 
t^  ehfttaetcnr  of  ^a  eonftdential  ageat  of  the 
testatrix*, 'nor  was  her -pvesenoe  neoewary  to 
enable  the'parties  !to  ebimnunicate  with  each 
other:     No  attempt' wab  made  by  the  testa- 
trix tb  prrevent  her  hearing  the  conuaunica- 
tioh  vHiieh  >ahe'  made  to  h^r  attorney.    The 
fact  that  Mrsi  Stiefhold  did  "not  pay  v^ry 
lihuch  attention"-  to-iithlkt  waa  aaid  doea  not 
alt^r  th«  'Bttuatf on^  -  -Sh^  wna  w itfa  in ,  hearing 
and  tK)  far 'as  the- testatrix,  knew  heard  all 
that  Was  said]    '11  the.tMtatfix.had  desired 
fa^  ootfnnuivieatioit  iwith  h^  at^m^y  to  he 
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iis  N. 
confidential  «He  ooul^  have  aslwd  Mira.  Stief- 
hold  to  withdraw   fxom   the  .room  or   have 
communicated  with  her, attorney  when  Mr9. 
Stiefhold  was  not  present.     She  did  not  do 
eitlier  of  ihnse  thingj^j .  but  on .  the  contr^try 
gave  her  instruct  ions  tp  her  attorney  a^  to 
the  manner  in  which  aheiT^ished  to  have  her 
will  drawn j  in  the  presence  of  ^rs.  Sti^lliolfl. 
The  fact  that  these  inatructionfl  .were, given 
in  the  presence  and.  In  the  hearing  of  Mrs* 
Stiefhold  ia  a  circumatanee  indioa^tive  of  the 
fact  that  the  conununipatipn  .^as  not  made 
in  confidence,    A  thicd  person  even  though  a 
mere  stranger  or  hy^tander  in  whose  h^earing 
eomnumicationa  s.re  ..ma4e  by  a  client  to  an 
attorney  may  testify  to  «m:h,comniuniQations. 
£333]   (Jackson  v.  French,  3  Wend-  (Ni  Y.) 
337,  20  Am.  Deo,  609^;  i  People,  V.  Buchanan, 
Rnprat)     To  allow  41  stiwnger  or  ibystander 
who  overhears .  such  ^  .conversation  to  testily 
to  what-  he  .heard  and  .|^t  Ihe  saine  tifne.  pcc- 
ehide  the  attorney  of  the. client  from  giving 
his  testimony  ais  to  what- occurred. might  often 
result  unfairly  to  the  oli^ai  for, whose  prq- 
tection  the  privilege  is  designed.     The  com- 
munication nofj  h^ing  C9n^4ei^tif(.\  the  attorney 
is  not  privileged  from  disclosing  it.     Where 
ther^  is  n<»  oonlldtoricei'teposed,  ^o' privilege 
can  be  'asserted. '  *  In  snch'  case^  tbe  ^torney 
is  peVtnitt«d  to  ieslily'-wot  beeansfe^  tin  forvvi*- 
lege  has  beetf  *  wfliv^, '  but  •  bceau^  -titer  eon- 
municiktibti,  not^  Kftving*  beeti  :m^e  in  eoafii- 
dence,    was  'not  T»rivileged.' '  The   privilfeg© 
^hich   eiterapis  one*  from  giving'  testimony, 
except  in  so^faar  as  ii;iA' embodied  in  statu tnrt^ 
provisions,' caMot  b^  ei^tended  to  cov^^r  eases 
not  WitWJn  ^th«  reason  Vi^n-  Whieh'  the*  privi- 
lege rests.    The- pr6visioiis^  of  «^tloii  88i«xid 
836  tof  the*  Code  Of  Oivi!  Prooediire  apply  tonHr 
to    those   oomnfuniciktiims  'H^dh    are   oonfl- 
dential  In  their  natute,  and,  therefore,  thcBc 
sectionef'ttre  without  application  ik>  the  facts 
of  this  etiMe.    in  ^Attain  east*  in  other  jurist 
dictions   ^  ^istihetioii'  hM  'been'  attempted 
which  permits  th«  third  pkaoniKariiikgisadh 
commttnieiitions  to  testify,  b^  holds  the  atv 
torney  bound  to  isecrect^.     (Ginnagher  v.  /Wil- 
liamson, 23  €al.'332,"88  Am.  !D«e.  114'riBkmni 
V.  Kimpton,  166  Mates:  3T8;  29  NjEj  600,  81 
Am.   St.  Rep.  '654*,' Hhrtn^s  t.  Urcnm, -^Sl 
Wash.  t6^;  60^  Pii«."401'.)  >'  Bneh  ft  distintstion 
is  ttithotfl  8tiflJt>o**  in  tK*»easi^tisH#id«rl^iiig 
the  pi'ivriege  whifelr  rc*^9  nM  K>nly  upon  tiib 
{>r<3f essfphal'  chUraHer  ^f  tfadMHHpIoyincint^  but 
also  Tipott'the'cdnfidential-natilre  of  the  «oni- 
mxinicatibn.    Nor  does  the' supposed  difctincK 
tidn  fiild  snpportiii  the  ttdjndfcAtidnA  ihade 
in  thiir  state  which  *re  •  ir«4e>rred  to  above;  •  • 
The  stttteihent  made  fA  the  opinion  in  Bwt- 
ler  ▼.  Fiiyerweather,  91  Fed.   458,"  4«1,  «3 
V.  'e:  App.  120,  ^3  C'  C.  a;  «e5,  that  "the 
circumstance  that  othtet  Witnesses 'were  presj- 
^nt  at  the  time  vWiett  the  'cOdl<Ji'>  is*  alkged 
to   haTe  been  ereetlt^  and  puMi^«d,  4vkn 
Ann.  Cas.  1016C.— 68. 


y.  sss. 
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tliough  they  heiMrd  ^U  that  took  plac«^  and 
were  [334]  aware  of  the  contents  of  the  in- 
strument,:, is  wholly  immaterial,"  is  not  an 
accurate  statement  of  the  rule  prevailing  in 
this  state  and  is  not  in  accord  with  the 
authorities  already  c^ted,. 

.The  judgment  should  be  reversed  and  a  new 
trial  granted^  with  eosts  if>  abide  the  event. 

WilUrd  Bartlett,  CK.  J.,  Hiacook,  Chaae, 
Uogan»  Miller  and  Cardoso^  JJ.,  ooncur* 
•  .Judgment  reveiaed,  «te. 


-    3COT6. :  '  . 
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Comoivmieatftotts  bcitmeii' Ationt«y  mnA 
.Client   la    Besard    to. .  TeatfiaieiitArj 
.  liCattera  a^  PrlTilesed« 

Introductory,  1073. 
..  General.. Rule,,.  1073. 
.Rule  , in   l^^v.York;,    1074,  , 


Xt  is  the  purpose,  of  this  note  to  review 
the  recent  eases  discussing  the  question 
whether  oommunioations  between  an  aitomey 
and>  his -.client  tm  regard*  to  testameiitAry 
matters,  are  .privileged.  >Th6' earlier  eases  on 
the.Bubieot  an&  collated  in  the  notes  to  In  re 
Yoilngj  14  Ann<  Cas*'  596 ;  In .  re  <  Ounnion, 
Ann..ea8.1912A  834  and  O'Brien  v..  Spalding, 
BO  Am.  St.  Rep^  202,,  220. 
''         •     .  ••        '•'...   . 

Qeneiml'KUte, 

The,  weight  of  authority  is  to .  the  effect 
thati leommunicaiiops  Ij^iween,^  attojpney  and 
his  client  in  regard  ^:;te^tajtnenta;ry  maiters 
ajre  not  privileged.  .Mahopey  y,.M^y  (Rel.) 
f^l  Ati.  208;  Black  y.  irunk,r93  Kan.  00,  14^ 
Pac.  426-,  Dufant  vj.  Whitcher,  (Kan.)  166 
Pac.  73©.;  Holyoke  y.  Holyqke,  HO  Me.  469, 
87  Atl.  40;  In  re  Veaz^y^  80  N.  J.  Eq.  466, 
86  AtL.176,  h.^,^^.  191iA  980;. In  re. Beck, 
7i9  Wash;  331,  14O.  Pao.  340^  See  also  Nprton 
^^Gla»k,  263  Ili..i^7,  97  IjT,  E.  iQ79 ;  Hopper 
v,  SeHe«a,,9l.K*n..«76«139  Pac.  365.  Co?n- 
pw€  In  I?  i;^veland,.a62  CaL.695<.i23  Pac 
801*  FeJtrup,  V.  Schlofn^er.  33  Ohip  Cir.  C<i. 
Rep.v46»'2«..  VIi^stiiHMstipi^  .to  ijn  attorney  ajB  tio 
drawing  arnvill,  are  :not  'privileged  .qqmmunicar 
tiwis  in  a  content,  to  establish,  a  wijll."  .  HOf- 
honey  -v.  Hes^ly  (ftel*)  ..91,,Atl.  208.  "Th^ 
great  wieighh  ,of  I  iv^thoritiy  is  th^t  statutes 
like  .thalf^of  this  st»ie»  rend^rjng  an  attorney 
incompetenit  to  testify,  .concerning  ;Conun.upi- 
cations  inade'to.,himJbiy  his  client  .in  that 
Klation  (Giv«!  Code/  seq..22,l) ,.  are.  declaratory 
ol. the/ common  laur:  4Ad  dfi  not  render  com- 
mninteations-  between,  f^^tatpr  and:  hi«  at- 
torney, in  reJSorence.  to,,  tjiie  pi;^paration  of  a 
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win  privileged  after'  the  death  of  the  testa- 
tor." 

In  Black  v.  Fnnk,  93  Kan.  60,  143  Pac.  426, 
it  was  held  "that  the  attorney  may  relate  the 
facts  and  circtiniBtances  surrounding  the  prep^ 
aration  and  execution  of  the  will  to  show  that 
the  testator  wils  not  nnder  any  improper 
restraint.^'  It  wab  said  that  the  testimony 
of  the  attorney  who  prepared  the  will  for 
the  decedent  "indicated'  that  he  was  a  mere 
scrivener,  and  the  tmet  that  he  ^as  an  at- 
torney at  law  did  not  affect  his  capacity"  to 
testify  "to  what  occurred  in  connection  with 
the  preparation  of -th^'^irfll."  In  the  case  of 
In  re  Beck,  79  Wash. '331,  140  Pac.  340,  evi- 
Aetvee  tff'CDUifmitfleiitlotis  between  the  attorney 
who  drew  a  Wiiram!  the  principal  beneficiartes 
under  the  will  was 'held  t6  b^  adm{88if>le. 
The  court  said:  "If  the  will  was  drawn  by 
an  attorney  who  was  employeci  by  the  princi- 
pal beneficiaries,  the  communications  made  by 
such  attotneys  to  the  beneficiaries,  or  by  the 
beneficiaries  to  the  attorney,  cannot,  we  think, 
be  reasonably  interpreted  as  privileged,  be- 
cause in  draftinji^  tiie  >^^^'h€f  was  acting  for 
the  testatrix."  In  Norton  v.  Clark,  253  111. 
5^57,  07  K.  E.  1079,  which  was  a  suit  brought 
by  one  of  the  bendhiiaries  to  set  aside  a  will 
the  twtimeny  'of  an  attorney-  who  had  trans- 
acted business  With  the  testatrix  was  stridcen 
out.'  It  was  held  tbat  the  ruling'  was  error, 
the  ^court  eayin^:  •  "There  was-  hotbing  in 
his  testimeiny  about  any  matted  ihvolved  ih 
this  suit,  and  apparently  he  Was  merely 
qualifying  to  give  all  opinion  as  to  htr  mental 
condition,  which  would  have  been  proper  al- 
though he  was  her«attoiv>ey«t  If  it  was  in- 
tended to  prove  by  him  anything  about  the 
testamehtary  dispositlbni  of  her  property,  it 
would  liot,  Sf  otherwise  cotiipptent,  be  ex<?liided 
as  a  pri^Hleged  coramHinicatibn." 

In  Holyoke  v.  Holyolce,  110  Me.  469.  87 
Atl.  40,  it  was  held  tliat  the  cleclarations  of 
a  testatoir  as  to  his  doniicil  made  to  his 
counsel  were  admissible.  The  court  saidt 
"The  evidence  in  this  ease,  M  declarations  to 
counsel'ag  to  domlcH'is  liot  to  be  regarded 
as  privileged  in  this  ptx>ceeding,  whether  it 
be  til  at  the  nature  '  of  the  communieatlons 
^'as  such  as  to  raise  an  ihiplictttion  of  waiver, 
of  such' that  as  between  pet-sonnal  representa- 
tives or  legatees,  ahd  heirs,  there  is  no  privr- 
lege.  As  in  tiJ\  tfestamentBiry  conieifts,  ao 
in  this  case,  the  controversy  is  iH>t-  one  that 
affects  the  e^ate  as  such,  but  rather  the  msm^ 
ner  of  its  administration  and  distributiiHi. 
The  real  parties  ultimately  ititerested  are  the 
heirs  and  widely  on  ohe  side,  and  the  legatees 
on  the  other.  *  It  Keems  to  be  settled  on  good 
authority  that  in  testamentary:  wm test  be- 
tween personal  representatives,  heirs  and  lega- 
tees, the  clairti  Of  prtvitege  is  unavailing^ 
when  '*the  chawictey  knit  reputation  of  the 
deceased  are  not  invoWect."'    In  the  case  of 


In  te  Loveland,  162  Cal.  595,  123  Pac.  801, 
the  statute  involved  provided  that  an  attor- 
ney's stenographer  or  clerk  could  not  be  e\- 
amined  without  the  consent  of  his  emplovtrr. 
concerning  any  fact  the  knowledge  of  wlitch 
had  been  acquired  in  bis  capacity  as  em- 
ployee. It  was  held  that  a  stenographer  em- 
ployed by  the  attorney  of  a  testator  could 
testifv  that  she  had  met  the  testator  ten  or 
fifteen  times  at  the  office  of  the  attoniev 
and  f^om  t*onversatioRS  there  had  with  him. 
had  formed  an  opinion  with  regard  to  hi:* 
eondtttoii  physically  and  mentally. 

In  Feltrup  v.  Schloemer,  33  Ohio  Cir.  Ct 
Rep.  467,  an  attorney  testified  that  he  wai 
the  attoi'ney  for  the  testatrix  only  in  th4> 
drawing  of  iter  will  and  it  was  held  thst 
"this,  .  .  would  not  foreclose  him  from 
being  csTled  to  testify  upon  any  other  sob- 
ject  of  cottversatlott  between  them,  but  oah 
as  to -those'  things  and-  eonv^raation  whidi 
came  to  him  as  attorney  by  reason  of  and  in 
connection  with  the  nMitter  for  whieii  he  was 
AMiig  as  bet  atltfmey." 

Rule  iii  "ffew  Torh. 

<     .  •*/       ■  -  •   ,  • 

In  New  York  by  the  locce  of  a  statute  t» 
that  efieei  -the  rule  is  that  evideDce  as  to 
oomBjiunlifationa  between  a  client  nnd  his  at- 
torney us  tO'  teatamentary;  mattera  are  priTi- 
leged,  except. An  iht  oaseol  the  probate  of  s 
will  to  .which  the  attozncy  is  a  aubscribiiig 
witnessr  Matter  of  (yaneU,  73  Misc.  14& 
132  N..  Y.  3.  695;..  Matitev  ol  Seymoar,  76 
MiM.  .371,  136  N.  :Y«  8.  :942;  Rintelen  v. 
Schaefetf,.  1»2  App.  Div.  727,  137  N.  Y.  S.  527. 
reargumeni  d0nied  .152  App.  Div.  916.  138 
Nr  Y.  S.  1139:9  In  re  Campbell,  136  X.  Y.  S. 
1086;  In  re  Oarfenter,.  146  N.  Y.  S.  365:  la 
TO  Coughlin,  157  N.  Y.  &  630,  "By  the  weight 
of  auihorii^  it  is.  ^Id  in  all  other  state* 
that  the  principle  exaln^tng  evidence  of  eon* 
fidfintia]}  .commiinioationa  between  lawyer  aad 
client  ban  ao.npplipation.  after,  the  death  of 
testators  to  iustruetbons  to  their  lawyers  to 
dra4ir  their  wUls^  or  to  the  facta  about  th« 
eseottl^Qn  of  sw4i  wUUf  and  that  it  is  not  ia 
the  interest  'Of-  the  testatoics  themaelvea  aftrr 
theij  de«lh  to  exj^lude  evidence  ol  such  la 
atrnetioBsoir  the- facts  about  execution  of  tht 
will  wlUun-thelfiwyer'a  knowl«dg{s,  Joa^ 
Btir.  MCE4i756i .  But  by  the  statute  of  New  York 
the  ruieisotb^fwise,  unless  the  attorney  iss 
anbscrilnitg  witness.'!  In  re  Campl>eU,  supra. 
In.  Matter  of;  Seymour,  76  ^Uac.  371,  136  N. 
¥.  S.  94fi,.  it  ^aa  held  that  the  evidence  of  iht 
attorney.)  who  prepared  a  will  and  who  wa« 
not ;  a  subneribing  witness  "should  be  whollr 
disregarded  in  $o'faras  it  relates  to  the  mat- 
ters which  hei  testifies  he  saw  and  heard  at 
tlie  time  of  the.iopcecu^ion.of  the  will  and  a5 
to  thto  mt'ntal  eciudiliion.ofr  the  decea^d  aai 
ol /th<.v  inflimenoe  and^^r  which  she  acted.**    Is 
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Mv&d  V.   Cavanagh,  161  App.  Div\   177,  146      as  to   all  professional   communications" W!€h 
X.  Y.  S.  353,  rt  appeared  that  an  attorney      the  decedent  prior  to  the  day  on  which  the 

alleged  willwijia  made." 

This  statutory  prohibition  doe».  not  apply 
where' the  oommunicatiouB  between  the  tetsta- 
tor  and  the  attorney  are  had  in  the  preseace 
of  a  third  person.  Matter  of  Hall,  90  Misc. 
216,   154  "N:  Y.  S.   317 ;    Matter  of  Bennett, 


ippeared  that  an  attorney 
pi^cpared  a  will  and  became  a  suWcfribing 
witness  to  it,  but  thie  \^iU  was  subsequently 
revoke^  by  ahothet  will.  The  court  in  dis- 
cussing the  admissibility  of  the  testimony 
of  the  attorney  as  to  communicationa  be- 
tween hirti  and  the  client  with  regard  to  the 
revoked  will  sraid:  "There  seems  to  Tbe  sub- 
stantial reason  for  saying  that  the  witiieas 
was  incompetent  to  testify  to  the  execution 
of  the  paper  or  to 'statements  made  by  the 
alleged  testatriJt  at  the  time  of  its  executiop. 
If  the  testatrix  waived  the  seal  of  confidence 
by  requeiitiug  her  attorney  to  witftess  her 
will,  sne  annulled  such  waiver  by  revoking 
the  will." 

In  Rintelen  v.  Schaefer,  158  App.  Div.  477, 
143  X.  Y.  S|  631,  it  appeared  iii  a  proceeding 
to'  contest*  a  will  that  the  attorney .  of  the 
testatrix  was  called  on  to  testify  as  to  his 
conversations  with  her  during  ilie  yeaf  pre- 
ceding his  becoming  her  attorney.  Tl»e  object 
of  the  testimony  "iyas  to  show  the  opportuni- 
ty the  witness  had,  by.  observation  and  con- 
versation with  testatrix,  to  qualify  him  to 
*iay  whether  audi  conversations  and  acts. im- 
pressed him  as  being  rational  or  irrational.*' 
In  .was  iield  that  the  testimony  was  admis- 
sible  as  "tlie  relation  of  attorney  and  client 
did  not  exist  between  the  witness  aiid  the 
testatrix  at  the  time  lo  which  the  question 
was  limited,  and  the  question  did  not  call 
for  the  disclosure  of  any  communication  by 
the  witness,"  , 

In. Matter  of  Spooner,  89  Misc.  30,  152  N. 
Y.  Sl  637,.  it  appeared  tha^;.  the  attorney  of 
tiie  testatrix .  was  a.  subscriVii^  witness  to 
the  will  but  it  was  not  decided.,. whether  he 
could  testify  to  professional,  communications 
had  with  her  while  ^cting  as  her  aitprney  and 
which  did  not  relate  to  the  wi)l  The  court 
said:  **I  think  the  question  is  one  that  is 
open  to  discussion  btHiause  it  ^night.  very  well 
be  that  testimony  aa  to  professional  com- 
munications, l)etween  the  attorney,  and  the 
decedent  regarding  other  matters  than  the 
executi.9(n.  of.  the  alleged,  will  itself,  which  in 
nowise  t^pda  to  disgrace  her  ani  which 
thrttws. light  upon  her  relatipiis  with  one  of 
the  •  contestants,  mi^ht  have  an  impoftant 
]>qaring  upon  tlie  ientftl  capacity  of  the  >I- 
le^ed  ttst^trix  and  hey  stdte.ot  mind  toward 
tb^  coptestapt  ii;i..  quo^ioii,  ^jid  i^'wglit  be 
argued  that  by  making  her  attorney  a,n  at- 
testing witness,  t^^e  alleged  te^tat^ix  intended 
thatth^  should  testify  to. any  facts  within  his 
^-aowMKe.  which  wpiiXd  .sustain  ,lier^  testa- 
men^tfiry  disposition,  As  the  question,  how- 
ever, is  a  .close,  one,  and  as,  there  is  so  PJuch 
evidence  \^  this  case  which  .  in  ,rav  opinion 
justifi^  the  conclusions,  t  have  reached  with- 
out QOAsid^ring  the  testimoi^  of  Jhe  attorney 
referred  to,  I  have  disregarded  his  testimony 


166  App.  Div.  637,  152  N.  Y.  S,  46.  See 
also  Wallace  v.'  Wallace,  *16  K:'  T^.  2?8,  109 
Jv.  E.  872,  affirming  on  other  grounds  158 
App.  Div.  950,  143  N.  Y.  S.  1148,  which  a/- 
fia-med  158  App.  Div.  273,  137  N.  Y.  S.  43, 
and  diatinguiahing  In  re  Cunnion,  201  N.  Y. 
123,  94  N.  E.  648,  L,R.A.1912A  884.  And  see 
the  reported  case,  ^tt'Walfece  t.  -Wallacf, 
supra,  it  appear(Kl  that  a  husband  and  wife 
had  made  mutual  wills  which  were  prepared 
by  the  sanie  attorney  at  the  same  time  and 
pl^ce  and  before  the  same  witnesses  and  con- 
taine4  recipiocal  and  identical  provisions^  It 
was.  liejd  that  evidence  of  the  instructipnfe 
to  the  attorney  regarding .  the  wUla  was  a.d- 
missible  altliough  they  were  not  given  by  the 
testators  in  the  presence  of  each  other.  The 
6ourt  ^aid:  "If  both  were  hot  present  when 
the  co^imiiilications  to  the "  attorney  werfe 
liiade,  it.  is  certain  that'  such  communicatidns 
>yere  intended  for  th.e  information  of  both  of 
theuu  ,  Neither  intended  what  was  said  to 
the  attorney  with  regard  to  the  wills  was  to 
h«  kept,f  >W«fieMrom  ti»e  pthe^.  JThe  ^u^inw 
w)]tild..lwt.Mwqe  l^eea  4fm  '^  that.  way.  •  The 
disability  of  an  attorney  to  act  as  a  witness 
applies  only  when  the  eommunioations  are  Ixk- 
tended  to.be  confidentiaL"    • 


CBAGHEAB 

MeCUIXOUGH. 
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Golarado  Suparem^  Courtr-JaAuary  4,  1915. 
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5S  Colo,  4SS;  14'elf^tit.  2aB. 


PkysleUna  and  S«»Keo»i '-' M«ilF»««t4«« 
—  W1iAt''Oiairitftitift4ei.  > -' 

It  is  not  negligence  for  a  physician  or  sur- 
gton  4o:  weducflft  Jr^ieturja  by  the,iQ«thad;j[en- 
eraily  recog^iizpd  by  surgeons  as  proper. 

[See  1  Ann:  Cas^  21,  306i  14  Ann.  Cas. 
605;  93  Am.  St.  Rep.  657-1 


..  ..J,|i  ay  action  against  a  phyaiciaii  and  sur- 
geon,. evi4ei^ce  ^eld  sufficient  to  support  a 
jury  finding  of  negligence  in  ccnnectiOn  with 
the  treatment  of  a  fractured  collar  bbmc. 


1<^6 


CITJC  .XH^  YQl,  AHJT.  CAS.  1916C. 


Same. 

In  the  absence  of  a  special  contract,  the 
law  implies  thai  a  surgeon  employed  to  treat 
an  injury  contracts  to  exercise'  reasonable 
and  ordinary  care  to  accomplish  the  purpose 
for  which  he  is  employed,  but  he  does  not 
warrant  a  cure  and  is  not  responsible  for 
\Tant  ol  success  unless  it  results. from  a  fail- 
ure to  exercise  ordinary  care^  or  from  want 
of  ordinary  skill. 

Proof  of  NesUsence  <»  Rea  I^iaa  Iio^i&i- 
tnr. 

A  surgeon's  failure  to  exercise  ordinary 
care  in  treating  a  fracture  is  not  established 
bv  proof  oif  the  result  alone,  but  must  be 
shown  bV  other  evidence. 

[See  93  Am.  St.  Rep.  665.] 

Vordiet  Not  Ex^oasiYe. 

Where  a  surgeon,  in  treating  a  fractured 
eollar  bone,  did  not  exercise  the  degree  o| 
care  which  the  law  requirei^. resulting  in  the 
fragments  overlappping  and  causing  a  de- 
formity and  condition  which  rentlered  the 
plaintiff  a  cripple  and  necessitated  an  op- 
eration by  another  surgeon,  who  md.de  an 
infeiflion  down  to' the  bone,  refractured  it  by 
the  use  of  instruments,  made  a  hole  in  eaeh 
fragment,'  and  inserted  a  wire  to  iiold  the 
bones  in  place  and  prevent  .overlapping  un- 
til -pi  new  imion  was  .effected,  i^  view  of  the 
pain  and  suffering^  expense,  and  loss  of  time 
necessarily  entailed,  a  verdict  for  $1,000  is 
not  excessive  and  does  not  indicate  that'  the 
jury   was    influertced    by   bias    or   prejiKtioe. 

[See  n6te  at  end  of  this  chae,} 

1>amiicea  »  Volnntary    Rinttfttltttr    hj 
Plaintifl  —  Prejmdloe  to'DefendaMt. 

Wher^  a*  verdict  was  not  exceseive  and 
there  is  nothing  to  indicate  that  thejurj 
were  influenced  by" passion  or.  prejudice,  de- 
fendant is  not  prejudiced  by  the  voluntary 
filing  by  plaintiff  of  a  remittitur  of  a  part 
of  the  recovery,  and  cannot  complain  there- 
of on  the  ground  that  the  error  could  be 
cured  only  by  granting  a  new  trial  and  not 
by  the  filing  of  a  remittitur. 

<•    :■■.   .' '  H'j 

Error  to  District  Court,  City  and  County 
of  Denver:     Teixis,  Judge. 

Action  for  damages.  Alonzo  McCullough, 
plaintiff,  and  W.  Spencer  Craghead,  defend- 
ant, •tudgfrai'nt  for  plaintiHi  '  Defen'datit 
brings  error.  The  facts  are  stated  in  the 
opinioflp.:  -Av^f^ff^.^ 


f  \ 


».'  \  /.• 


John  T.  Boltom  and  MUnor  E,  OUaves  for 
£f.  i6f.  Xb&ott  for.delenteiil:MUeff9Qr..v 
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f486]  QI4BBiait,  J.o-Plaintiff  in  error  (de- 
fendant be)ow),  a  ()hyfliic!iatf  and  riurgeon, 
was  employed  by  defendant  iii'  tiror  (plain- 
tiff below)  to  reducie  a  frafcture  of  his  cbllair 
bone.  He  brought  suit  to  recover  doiiMf  A 
fi'om  defendant  Which  he  clitimed  to  liave 
sustained  as  a.  result  of  the  ne^Hgetice  of  th^ 
doctor  in  treating  the  fracture.     Atthecbtl- 


elusion  of  the  testimony,  the  defendant  re- 
quested the  cputt  to.  instruct  the  jury  to  re- 
turn a  verdict  in  hi9  favor  which  was  refused. 
The  jury  Returned  a  verdict,  for  plaintiff  in 
the  sum  of  one  thousand  dollara.  The  de- 
fendaijit  filed  a  motion  for  a  new  tdal,  baaed 
upon  the  grounds,  among  others,  that  the 
verdict  was  excessive  and  the  result  of  bias 
and  prejudice;  [487]  that  the  court  erred 
.  in  not  directing  the  jury  to  return  a  verdict 
\or  the  defendant^  and  that  the  verdict  was 
against  the  law  and  the  evidence.  Pending 
the  determination  of  this  motion  the  plaintiff 
filed  a.  remittitur  in  the  sum  of  $350.00,  in 
which  it  was  stated,  "leaving  the  verdict 
stand  a^s  aix  hundred  fifty  dollars."  Defend- 
ant did  not  consent  to  this  reduction  of  the 
verdict.  The  court  denied  the  motion  for  a 
new  trial,  and  ordered  that  judgment  be 
entered  in  favor  of  plaintiff,  and  s^ainst  de- 
fendant, in  the  sum  of  $650.00,  which  was 
accordingly  done.  The  defendant  brings  the 
caae  here  for  teview  on  error. 

The  negligence  charged  in  the  complaint  is» 
that  the  defendant  failed  to  use  ordinary  care 
in  treating  the  fracture,  by  carelessly  and 
negligently '  bandaging  and  placing  the  ends 
of  the  bone  in  such  'position  that  they  over- 
lapped by  more  than  one  inch,  and  causing 
them  to  be  YiM  in  that  position  until  thev 
adhered  and  solidified.  It  appears  from  the 
testimony  that  the  fracture  was  oblique;  and 
that  defendant  is  a  pliysician,  and  surgeon  of 
many  years  experience  in  the  practice  of  his 
profession,  and  a  graduate  of  a  medical  col- 
l^g^.  .  He  testified  that  when  called  to  treat 
tlie"  fracture  he  recognisied  its  character  and 
described  'the  steps  he  took  in  treating  it, 
which  it  is  not  practical  to  state  tn  detail, 
as  from  the' record  It  appears  he  illustrated 
the'  method  employed  "by  referring  to  his  arm 
and  oth,e)rwi8e,'but  briefly,  his  treatment  eon- 
si'sted  in  puttfng  the  ends  of  the  bonr-  in 
place, '  and '  bandaging  and  holding  the  arm 
and  shoulder  !n  a  position  with  the  aid  of  a 
fulcrum,  the  object  of  this  treatment  bein^ 
to  prevent  overlapping.  All  the  surgoons 
called  as  witnesses  Who  testified  on  the  sub- 
ject, stated,  that  the  method  defendant  cm- 
ployed  was  the  ^isual  and  proper  one  to  treat 
an  oblique  fracture  of  the  "clavicle.  Klnploy- 
inp  tbie  metliod  to  reduce  a  fracture  generally 
[48dl  recognized  by  ^l^ebns  lis  proper  is  tiot 
negligence.—A'fcOr&w  t:  Keit,  28  Colo.  App. 
:(63,  12)3  l*ac.  '870;  'Williams  r.  Poppleton, 
3.0re.  13?)."   ;-  '  • 

The  '  r^'al ,  'ijuestlon  involved,  howetrer,  Is 
whethcf  tlior6  is 'testimony  from  which  it  can 
be  fair iy  inferred  that  the  defendant  did  fiot 
use  ordinary  care  and  diligeilce  in  treating 
thie  fracture.' '  Nbt  In  tbe  sense,  however,  that 
he  did  npt  employ  tbc  pYoper  method,  but  in 
setting  it  jra|Jr6perty*  and  causing- it  to  be 
held'  in'  that  position  until  the  fragments  iHf> 
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hered  and  became  tlblidiited/br  in  not  exercis- 
ing reasonable  care  to  ascertain  whether  they 
remained  in  t)r6per  position.  He  testified  t&at 
he  placed  the  fragments  in  pro|ier  po^itio^, 
and  fi^om  time  to  time  after  setting  the  bohie 
visited  his  patient,  and  f6Und  It  in  place, 
having  made ' examinations  for  this  purpose; 
that  later  th«  plainiifif  came  to  his  office, 
which  ^as  at>out  three  months  after  the  bone 
was  set,  when  he  found,  for '  the  first  time, 
that  it  was  overlapping,  and  Ho  advised  him, 
and  requested  him  to  return  in  a  couple  of 
davs  when  he  would  haVe  another  sui^seon 
make  an  examinatio^i.  This  examination' 
was  ma^e  and  plaintiff  advised,  that  an  opera- 
tion should, be  periformed.  Arrangements  for 
this  purpose  were  made  but  plaintiff'  did  not 
keep  liis  engagement,  and'  wenlj '  to  another 
doctor  for  an  operation:  Hiis  doctor  testified 
that  he  made  an  examination  of  the  clavicle^ 
found  som^  deformity  from  what  had  evident- 
ly been  an  oblique  f racttire  in  which  the 
fragments  had  slipped  ^ast  each  other  and 
healed  in  that  position,  and  that  bone  ad- 
hesion was  practically  complete.  Other  sur- 
geons testified  to  the  effect  that  at  this  time 
the  shoulder  of  the  plaintiff  was  pressed  tor- 
ward,  and  in  such  position  that  bone  inter- 
fered with  respiration  and  deprived  him  of 
the  use  of  his  arm,  and  that  bis  crippled  con- 
dition was  very  apparent.  The  surgeon  Who 
performed  the  operation  to  which  we  will 
refer  later,  [4Sd]  and  also  the  doctor 'who 
assisted  him,  stated  that  in  their  opinion  the 
defendant  ought  to  have  discovered  earlier 
than  he  did  that  the  condition  of  the  fracture 
was  not  satisfactory;  that  the  fragments 
were  overlapping  and  that  this  condition 
could  have,  been  ascertained  by  the -outline  or 
the  position  of  the  shoulder.  The  plaint ift 
testified  that  after  the  defendant  set  ,  the 
broken  bone,  Ke  examined  him  from  tinie  to 
time  and  said  he  was  doing  'fine,  up  to  the 
time  when  he  suggested  that  another  isurgeoil 
should  be  consulted  an4  an  operation  per- 
formed. He  also  stated  that  aboi^t  one  moni^ 
after  the.  bone  was  set  he  complained  to  the 
defendant  that  it  hurt  him  to  breathe^  that 
defendant  told  him  this  was  caused  by  the 
enlargement  at  the  point  of  union  which 
would  bother  him  for  a  time,  but  w6ul(l  come 
out  ail  right. 

Without  question,  the  f ragmenis  of  the 
brokep  bone  had  not  healed  iii  a  proper  posi- 
tion, which  Jiad  caused  a  deformity  and  con- 
dj^ti^on  which  rendered  the  plaintiff  a  cripple, 
but  counsel  for  defendant  contend  that  there 
is  not  any  testimony  to  establish,  that  this 
condition  was  the  result  of  negligence  on  the 
part  of  defendant.  In  the  absence  of  k  special 
contract,  the  law  implies  that  a  surgeon  em- 
ployed to  treat  an  injury,  contracts  with  hifl 
patient  that  he  will  exercise  reasonable  attd 
ordinary  care  to  accomplish  the  purpose  for 


which-  he>  is  employed.  •  He  does  not  warmnt 
a  cure  and  is  not  redpontiible -f or  want  6f 
svceess,  unless  it  results  from  a  failure  to  ex- 
ercise ordinary' earej  or  from  want  «f  ordinary 
^ilL-^Bonnet  v.  Foote,  47*  Colo.  282,  107 
Pa*.  253,  28  L;R.A.(N.8.)  I'Sd;  McGraw  r. 
Kerr*,  supra;  I-eighton  t.  Sargent,-  27  N.  H. 
4«0,  60  Am.  Dec.  388;  Paten  v.  Wiggin,  51 
Me.  504,  81  Ain.  Dee.  503.  True^  as  stated  in 
miHiy  Well  considered  casea,  the  failure  to 
exeitcise  ordinary'  care  in  treaiting  a  fraoturo 
is  not*  established  by  proof  oft  the  result  alone, 
but  most  be  flhown  by  other  evidence.  Other 
[496]  evidence  that  the  condition  of  plaintiff^ 
bearing  on  th«  question  of  negligenee  in  •treat- 
ing thef  fracture' 'was  introduced.  Surgeons 
testified  ttiat  tb^  position  of  the  fragmenttf 
ought  to  hav«<be^n  discovered  by  defendant 
whil^  treat mg:  the  plaintiff;  that  an  examina- 
tion -wo^ld  have- '  disclosed  ttie  overlapping^ 
aild  that',  tiie'  poeAtion  of  thiS'  'siioulder  tn-i 
^Heated  that  the  fractvte  was  not'  b*ealing  in 
the  propcnr  posMiolt.  Tba  plaintiff^also?  testified 
that  he  complained  to  the  defendant  about 
one  month' af tier  the' bone  was  mt,  that  4^ 
hurt  him  to  breiithe,  whieh'  from  the  testi- 
motty  of  th6  phyBiciatis,  must  have  been 
caused* by  the  eiavlele  hot  being  ifta  pro^^v 
poiiitlon.  So  that '.there' -iff  substantial  testis 
mony- from  which  to  deduce  one  &l  two*  eon- 
elusions,  either  the*  d^feUdaiftt  did' not  plads 
th^  fra^ehts  in  a  prdper  place  'in  the*  first 
instance, '  or;  if  he  did',  ho  •  failed  -tov  exercise 
ordinary  care  from  timis  to  time  to  asoertahi 
whether  they  remained  in  pla«e  and  in- ke«p4 
ing  them  in  proper  position.  "     •  •' 

It  H  n^t  Urged  that  the' verdict 'wm  ex-» 
cessive  and  tbii^  resuli  of  bias  and -prejudice; 
and,  for  this  realson,' it  should  hav^  been  set 
aside,  aiid  a  new  trial  -  'granted-.  That  an 
Operation '  was  necessary  in.  ord^r  «ts  .refi^ve 
plaintiff  f^om  "the  condition  he  wasinas  the 
result  of  thi^  overlapping  of  tho  fracture^ 
must  be  conceded:  -The  surgeon  performing 
this  operation  -testified'  that  -  he  niado  an 
incision  down  to  the'  l>one,  and  then  by  <tihe 
nie  'of  instt^iments  re-fr«etured  it  "wliere  the 
union  had  taken  place,  ^and  made  a  'hole  in 
eacli  f  t^gment  and  inserted  a  sH'ver  wirev  and 
wired  the  bones  together  so  that  they  would 
remain  in  place  and  prevent  overlflTpping  until 
a  new  union  was  effeeted.  Considering  the 
pain  and  -  suffertng^  e^ense  and  loss  of  time 
which  this  operation  necessarily  entailed, 
and  also  the  fact  that  there  was  sufficient 
testimonv  from  whft'K^ife  could  be  inferred 
that  defendant  had  not  exercised  the  degree 
of  cfl^cfhe'lttw  required  (4»^>iB  tre«ting.i:lli 
fra^ttirfr,-it  ea'nn^t'be -said  tbwt^  tlie  vesdict 
was  excessive  or  in  any  sense*  thei  roMi-of 
bias  or  prejudice.  Counsel,  however,  con- 
tend that  in  an  aCtioti  to  recover  for  a  tort, 
the  court  cannot  reduce  tht  verdict  of  a  jury 
merely  because  it  is  excessive,  and  that  the 
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only  remedy  in  such  case  is  to  set  the  verdict 
ASide  and  f;rant  a  new  trial.  It  is- also  coa- 
tended  tliat  where  the  amount  awarded  is  so 
cxtoessive  as  to  be  accounted  for  only  on  the 
ground  of  passion  or  prejudice  on  the  part 
of  the  jury  a  remittitur  will  not  cure  tire 
errors  as  sucb  passion  or  prf  judiec  will  be 
deemed  to  have  influeneed  the  jury  in  de- 
termining the  issues  of  fact.  In  the  circumr 
stances  of  this  case  neither  proposition  is  ap- 
plicable. The  trial  judge  did  not  find  that 
the  award  of  one  thousand  dolhtrs  was  ex- 
cessive. He  did  not  direct  that  the  verdict 
would  be  set  aside  unless  the  plaintiff  con- 
sented to  remit  the  sum  of  $350>.00».  The  re- 
duction was  voluntary  on  •  the  part  of  plain- 
tiff. There  is  ample  testimony  to  sustain  the 
findings  of  the  jury  tliat  defendant  was  guilty 
of  aegligenee.  The  testimony  is  sufficient  to 
sustain  the  award  of  the  jury.  So  that  the 
record  does  not  disclose  that  the  jury  were 
influenoed  by  cither  passion  or  prejudice  ia 
finding  the .  facts  in  issue  in  favor  of  plain- 
tiff, or  in  making  the  award  they  did,  conse- 
quently, the  defendant  was  not  prejudiced  by 
thjo  remittitur,  and  hence  cannot  complain. 

Error  is  also  assigned  in  ruling  out  testi- 
mony sought  to  be  introduced  on  the  part  gf 
defendant.  Tliis  testimony  was  in  no  nenjie 
pertinent  to  any  issue  in  the  case., and  was 
therefore  properly,  exeluded. 

€k>mplaiiit  is  made  that  by  instructions  re- 
quested and  given,  the  jury  were  prevented 
from  ^considering  contributory  negligence  on 
the  i^airt  of  plaintiff.  The  .testimony  did  not 
tend  in  any  manner  to  establish  nc^gligence  of 
the  plaintiff.  It  is  also  urged  that-  instrpc- 
tions  [49^1  given  speak  of  >  want  ^of  skill  of 
the  defendant  which  was  not  an.iosue  in  tbe 
case.  The  objection  is  without  meirit.  .  The 
method  «mployed  ,to  reduce  the  fracture  was 
proper,  but  there  was  testimony  tending  to 
prove  that  defendant,  either  from  .want,  of 
vdittadry  skill  or  through  failure  to  exerciso 
nasaaable  eare,  did  not  properly  set  the  f  rac: 
titre  in  the  first,  instance,  or  failed  thereafter 
to  disoeiver .  that  the  fragments. were,  not.iu 
plaee^  and  keep  them,  in  proper  position. 

The  judgment  of  the  District  Coprt  is 
affirmed. 

Judgment  affirmed. 

Musser,  G.  J.,  and  Bailey,  J.)  ooncur. 

Rehearing  denied  February  1,  1916^    ..     • 
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WKftt  Is  ExeotfilMre  or  laadftavaie  Voir-* 
diot  is  Aettom  asaii&at  Pliysioiaa  f ov 
MiAlpraotioo* 


Generally,    1076. 
Exoessivenessi  107.9. 
Inadequacy,  1080. 


The  general  rule  by  which  the  courts  are 
guided    in    passing    on    the    question    of    ex- 
cessive  or    inadequate  damages    is    that    tlie 
jury   have  a  broad  discretion   in    fixing  the 
amount,    and    their    verdict   will    be    upheld 
unless  it  is  so  clearly  erroneous  as   to  show 
the   influence  of.  prejudice,  corruption,   or  s 
misunderstanding  of  the  measure  of  damages. 
This  rule  was  applied  directly  in  each  of  tbe 
following  cases  to  an  action  for  naalpractice, 
and  is  supported  generally  by  the  cases  cite4 
throughout  this  note.    Kelsey  v.  Hay,  84  Ind. 
189;    Chamberlain   v.   torter,   9   Minn.   26^; 
Longan  v.  Weltmer,  180  Mo.  322,  79   S.  W. 
655,   103  Am.  St.  Rep.  573,  64  L.ILA.  96?; 
Thompson  v.,  Martin,  127  Mo.  App.    24,  106 
S.  VV.  o35;  Fromsn  v.  Avars,  42  Wash.  3fto, 
8.1  Pac.  14.     Thus,  m  Chamberlain  v.   Porter, 
supra,  the  court  said:     '*In  cases  of  this  kind, 
for  many  of  the  injuries  for  which  dama^^^ 
may  be  given  th^re  is  no  pecuniary  standard 
by   which  jtheir   compensation   can    be    deter- 
mined, and  there  is  no  rule  fixing  the  amount 
which  may  be  allowed,  except  that  they  may 
not  be  excessive.     The  question  of  damage? 
for  injuries  of  this  character  is  not   one  of 
science  or  skill,  nor  is  it  one  re<]uiring  pecul- 
iar Ivpowledge  or  experience,  but  it  is  a  prac- 
tical question,  upon  which  the  jury  are  pre- 
sumed to  have  an  equal  degree  of  knowledge 
and  experience  with  others,  and  to  be  able  to 
form   a   correct   conclusion,   from    their   own 
experience    of    the    common    affairs    of    llie. 
Tlie   opinions  _  of    witnesses,   therefore,    upon 
this  point  were  not  admissible,  but  the  dam- 
ages for  these  injuries  were  to  be  determined 
by  the  jury  from  the  facts  and  circumstaDces 
in  the  .case.    .    .    .    In  actions  of  this  nature 
the  jury  i^re  the  proper  judges  of  the  amount 
of  damages  to  be  allowed,  and  unless  there 
is  .something  in   the   case   showing   that  the 
jury,,  in  their  determination,  were  influrnre*! 
by  passion^  prejudice,  or  some  improper  mo- 
tive,   the  court   will   not   interfere."     55o  in 
Longan  v.  Weltmer,   180  Mo.  322,   79  S.  W. 
655,   103   Am.   f=^t.   Rep.  573,  64   L.R.A.  969. 
it  was  said:     ^*There  seems  to  be  n6  way  K 
which   it  can   be  proven   that   in   making  a 
large  verdict  the  jurors  were  controlled  by 
improper  influences,  and  therefore  it  can  onlj 
be  .inferred  when  the  verdict  is  so  out  of  line 
with  reason  and  justice  as  to  shock  the  con- 
sciertceand  to  satisfy  the  unbiased  mind  ttist 
it.  is  not  ti^e  result  of  fair  and  unprejudiwd 
consideration.     To  justify  such  an  inference, 
the  f^ct  in  evidence  ought  not  to  justify  any 
other  conclusion.'* 

That  a  verdict  in  an  action  for  malpractice 
is  not  different  from  one  in  an  ordinarv  ac- 
tion  for  damages  for  personal  injuries  in  so 
far  as  the  physician  is  responsible  for  the 
Injuries,  was  pointed  out  in  Froman  v.  Avars 


58  Colo.  485. 


m9 


42  Wish.  385^  B9.  J^ac,  14,  wb^ein  the  OQurt 
said:  ,  *'Appcll|iiit'B- Qoiuuel  niiftke  an  intt^est- 
io^  argument  to  the  .  effoct .  that  thi«  case 
should  b«  diatii^guiahed  .from  <^iie  which  i» 
l>rought  t^  xeoov^r  lor  -ordiQary  personal  in- 
juries whfre  the  injnry  .10  whoUy  due  to  the 
neglect  otf.th^  deffmdant  in  the  .caae.  It  is 
argfued  that  in  the. .  ca«Q .  at. '.  bap .  ths  primary 
caude  of  the  result  which,  oame.tq. respondent 
wna  the  ruaaimg  avay  A>i  thet^a^m,  Sfij^  which 
appellant  was  ia.no  way  rosponsible,  nad  that 
tb«  degree*  of  appallaat's  veapoaaihle  jrelat^on 
to  the  final .  outcome  oannot  be.  as  ^reat ,  aa 
that  of  one  whose  a^ligence  laid  the,  fifst 
foundation  for  the  injury.  The  theory  j^i  the 
case,  howeter,  js  .tibat  .the  fia^  outoome  to 
respondifnt,  by  which  he  was  deprived  of  .a 
foot  for  the  rem&indsr.of  hia  lile,.  wnuW  not 
have  resulted. if  appellant  had  piioperly  apr 
pKed  Ills  leannSng  and  «kiU.  It  is  tvue,Te- 
apondent  Would  haTe  suffered  paiw  sad  dwr 
trees  frdm  the  original,  injury,  y^  M  tl^e 
bones  had  properly  united  sad  tke  wou|id  had 
healed^  the  sufferfiag  wiould..ha^6..bpen  but 
tempomry,  while  as  it-  is  he  must  ^ontinui^  to 
suffer  h«maAiatkm»  iaconvenisnce  and  ^9%  oi 
earning  power  duiing  the  -remaindeic.  of  ,hi« 
life.  Usuch^a  rcaultWould  not  .hava  ocourfcd 
but  fdr  apt^eUaiit's  xieglect,  :we  are>  aejt  imr 
pressed  that  there  is  forcte  an  the  legii}  o^ 
d^ninsel's  argvmeat;  .  •  r  •  .  There  is  sehioin 
a  casaof  this  kind,  <or-.efiFea.oBe  {or  ordinary 
]iersolial  injur iba,^  when;  ithere< . dees  /  not .  seem 
Ito  be  'some  etoneni  ofi« hardship  either. way 
the  enite  imiy^be  diMided;/hut?snah  eases  <  imt^ 
triable  4i»f  ft  jury,f  and  when  so* tried,  M  theFS 
is  reasonable  evidence  to  support  the  verdict, 
it  should  not  be^redHC^  .UA^eBS  it  is  mani- 
festly too  large,  when  all  the  facts  and  cir- 
cumstances Ate  con'sidertd:'*  •    » ' 

But  to  a  c^Haiii  extleifkt  a  sound  di8eim>tlow 
exists  between  "d  dsse  bf  imilpraetice  and-  ffn 
ordinary'  dise ''  oF  personal '  Ih jtiry.  In '  ah  ac^ 
tion  for  mal'p*'*^*^^*^  ^^^  'plaitftifT  cannot  re- 
cover for  the  original  liirti:,  whieh  existed 
before  tlie  physician  Waij  efigaged,  *rid,'  thet*^ 
fore,  where  the  size' df' the  rertiiet 'Ittdlcateg 
that  the  Jury  have  visited  the  ettHr*«  low 
Huflfered  by  the  patient  on  the  physiMan,'  th^ 
verdict  ^i'lll  be  held  to  be'  excessiT^,  sin<»  the 
physician  is  resp^iiisible'  dnly  f o¥  the  Injury 
and  BufTerfng  caused'  by  liis  own  art  and  is 
not  respontiibte  for  th6  original  injury  wiihf 
which  iie'had  nothing  t^y'do.  Tliyleir  r.  Ktdd/ 
72  Wash.  18,  12d  P^ifc.  •  4d65  CrMiford  v; 
O'J^he^,  reported  In  full;  post;  thte  volumfe,  at 
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Yerdictf  for  the  followmg  amounts  m  ac- 
iiouA  fox  majpractioe  have  been  held  not  to 
he  excesmve; 

$7,500.— Longan  v.  Weltmex,  180  Mo.  322, 
79  S.  W.  655,  103  Am.  St.  Kep.  573,  64  L.R.A, 


960  (negligent  and  iiaskijlful  treatment  of 
female  patient  by  ''magaetio  h^ler,'*  tearing 
ligaments  co«in4[>cti|)g  backbone .  and  hipbone^ 
an4  pernianently  injurM)g  huck,.  i^in&  an4 
pdvic  organs),; 

$5,500.— Brooke  ,y.  Qlark,  57  Tex.  105 
(gross  negligence  in  tying,  ligature  around 
penis,  instead  of  umbilical  cord,  of  newly 
born  infant,  causing  glans  of  j^enis  to  come 
entirely  off) ; 

$5,200.— OetcheU ;  V.  Lindl^,  2i  Minn.  265 
imiklpraotice  in  setting  and  treatment  of.inr 
juned  arm) ;    • 

$5,000.— Froman  v.  Ayarcw  ^  Wash.  3.85, 
85  Pae.  14  (miatresbtment  /of  broken  If^,  re- 
suiting  inJosa.oi  foot^  parent  ^as -laborer^ 
lortgr-fonur  ytearstold) ) . 

$4/W)Q.»— Kelsey  v,,Hay,^4  Ind,  18»  (pcgU- 
genos -in  setting  broken^  legSf  Tesu|ting  in  loss 
of  use  of  both  legs) ; 

$3v600:-**^Saaftuels  r^  Willis,  133  Kj!  450,  19 
Ana.  Oaa.  168,  118.  €.  W.  v^d9.  (failure  to 
remove  sponge  after  abdominal  operation ) «    - 

$3,000.^i^ilt  V.  -Maftin,>l«0  111.  App.  4 
( m«;streatment*  by  dtotitft  'in  fapla«tn9  mi6>»ing 
t(*eth,  including  fraud  and  ditceit  in  regard  to 
method) ;  Allen  v.  Voje/ 114  WiSi  1,  89'X.^W. 
924  ( negligent  opeiiation  npnta  f alMale-  patient, 
fesultiiig'in^rttiaiickit'injiuiiy).;  '     l 

$2;25e.-^KriiU8a  '▼.  Ballsnger^  171  Slk  Afip« 
M4  fthcf  <!Ourt  lialdr  ^'It'in  argued  by; ihn 
aji^Hants  that'  passion' sind  prejtidies  ara 
shbwi^  beeause ' thtt>  ^ot^rt  ve^nd-  is  remittitur 
of  $7.TO.  "  W^  eAiiiMit  agrda*  with  •  tiiisf' conten- 
libn.  The* '^vld^nr^  oHeve^'on  hchalf •  of  thti 
ai^pellee  would  tfend  to  ^bow  tiiat.the.  mm 
was  left  in  a  ve^py  liiid  >eDndi€lDn;  WhtA  might 
or  taighib  not  be  reliei^ed  by  a:  serious  oparai 
tion.  If  this  condition 'is.  ehargeabla.itoi  thi) 
sets  of  the  appellants,  as  the^jary  found,  thD 
a'mtdunt'bf'^h^  judgment  varnioi,  ih  our  <4iin- 
ioti,  be'tfepirded  a»  «ewsive.'" )  Wilk  v. 
BWick  '(Mic^O  1«4  N.-'W.  Mi  (negligent 
ti'eatnlent'  of  fHuetnivd  ^Nrns;  it.appatdred  that 
pfaintitf '  harf '  liffe '  eidt)ectanoy'of  forty  yemrti 
and  that  his  arm  woiild  always  he  efooked) ) 

$2.000.-^LathTdpfr  V.  iB*»d'i  (Csil.)  43.  Faf^ 
t007  { UbiitMlonmeat  'Of  oaae  of'-wouMsn.  in  con-i 
flnemfnt;  jad^«i«nt  tras  rrretsad  in  185  Cal. 
458;' W  *Pric.  683,  07  L.R*A.  219,  for  allowance 
^f  cc»rtaiTl '  el^meMts  lof  damajj^e  unsupported 
by  evidrtice) ;  Btanldrd.  v.  Hyde,*  87  Cann, 
707,  8T  Atll'7fl»  (failure  to'diseovesr  ;disloffa- 
tlotf  df  shmilder,  restiitirig  in:  permaneat  imr 
psirmwrt  of  sh«iuWerraffecti«f5-patiettt's  pur- 
suit of  hid  frAdH';  Viita  vL  Dolan  (Mian.) 
156  K".  W.  1077  (negllftent  treaAmeat .of.  frac- 
tured leg) :  Moaslandef  t.  ArmstrDUg,  90  Keb, 
774,  184  N:  W.  922  (negligent  treataient;  of 
injured  fbot,  resisting  in  tiecesstiy  for  ampu- 
tjltion);  ...•       .    • 

$1,741.66.— HAirtings  v.  8tetson,  91  Me. 
249,  S&  Atl.  58©  (^rtsy  tot  redvetag  dtslocatioft 
of  shbidder,  causing  paraly«ia)'$' 
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$1,500.— Miller  v.  Mihtun,  7S  Ark.  183,  83 
S.  W,  918  (mistrwitinent  df  injured  Unkle, 
caTiiing  patient  great  J)ain  for  many-  months 
and  resulting  in  probably  {Permanent  lame- 
ness) ;  Reeves  v.  Lutz,  179  Mo.  App.  61,  1«2 
S.  W.  280  (failure  to  remove  drainage  tube 
in  due  time  after  operation  on  breast  of  fe* 
male  patient;  this  action  was  brought  by 
husband  of  patieiit  to  recover  for  loss  of  con- 
sortium) ; 

$1,250.— Evans  v:  Munro  (R.  I.)  83  Atl. 
8?  (failure  to  remove  dfain  in  due  time  alter 
operation,  necessitating  another  operation  > ;. 
$1,000.— -See  the  reported  case. 
$500.— Gericen  v.  Plimpton,  62  App.  Div. 
36,  TO  N.  Y.  S.  '703  (mistreatment  of  frac- 
tured arm,  necessitating  further  operation 
costing  $500) ;  Jxtat  r,  Littlefidd,  87  Wash. 
299,  151  Ptec.  780  (negligent  treatment  of 
case  of  pregnancy). 

Vcrdiota  for  ihs  foUoicing  amotmta  m  oc- 
1um9  ftyr  matpraoHhe  have  been  htUd  to  b« 

excessive:  

$9,000.— Bnywn  T.  Goffe,  140  App.  Div.  363, 
126  K.  Y.  S.  458  (alleged  negligence  ia  per- 
forming operation;  no  permanent  injury) ; 

$7,385.— Cranfofd :  v.  CShea,  reported  ia 
full,  post;  ^is  volume,  at  page  1081; 

$5,600.— Taylor  v.  Kidd,  72  Wash,  la,  12a 
Pac.  406  (n^igent  treatment  «f  straiaed 
shoulder j  necessitating  opemtioft'  and-  leaving 
arm  shorter  than  r^f ore ;  •  reduced  to  $3,600 ) . ; 
$6,000.-^Reyn«ldB'  t.  MoMaAus,  139  la.  2.4^, 
117  N.  W.  667  (negligent  treatment  of  woraao^ 
in  cOnfiitenieBt,.  caiiaing  additional  suffering 
and  delayed  recovery  > ;  Nicherson  v.  Gfrriah 
(Mb.).  96  AtL  236  (unBkUful  diagnoais  and 
treatnent  of  ftaetuted  leg  aa  sprain  onlyA 
resulting  in  impaired  moiloa  of  ankle  joint ; 
reduced  to  $3,000) ;  . 

$4,000.— flensen  ▼.  Crocker,  160  III.  App^^ 
514    (gauze   left   in   body   of   patient  after 
dpemt^n,  causing^  temporary  pain  and  ,ni9i 
oessltiitliig  furthes  •  operations ) ;    Hella&ci  .¥• 
Brideetine,  55  Wash.  470,  .104  Pao.  686-  (ex- 
amination of  widow  with  unsterilized  instru- 
ments wbioh  tommvlnicated  loatheome  dlf«ea8e 
to  her,  patient'-r^oovered- from  dieea^e,  amount 
reduced    to    $8,000);    Hoffman    v.    WAtkins 
(Wash.)    165  Pac.  159   (failure,  to  diai^ose 
injury  to  shoulder  aa  dislocation;  .pa^ientt.  was 
man  54  ^eats  old;   rediiced  to  $2,400.    ,The 
sourt  saidt    *"I1ke  evidenoe  indicatea  that  the 
ahOuMer'has  entirely  reooverel  and.,  is  no^ 
giving  the  respondent  no  pain.     While  it  ii^ 
true  that  aoine  of  tlie. effects  of  the  operation 
are  permanent  in  their  nature,  the  evidence 
shows  that  the  retpondeot's  earning  capacity 
IS  not  materially  diminished.    It  is  true  that 
he  cannot  perform  those  tasks  which  necessi" 
tate  lifting  above  the  level  of  his  shoulder* 
dind  it  ik  true,  also,  that  he  has  suffered  ^nuch 
pain,'  inconvoiienoe,.  aAd  considerablf  •expense. 
The  joint,  however^  so  far  aa  the  evidenoe 


shows,  is  otherwise  unimpaired.  In  TavW 
V.  Kfdd;  72  Wash.  16,  129  Pac.  400,  a  cte 
similar  to  this  in  many  respects,  the  shoulder 
joint  was  pernitthently  impaired,  the  head  of 
the  humerus  wati  partially  removed,  the  am 
was  permanently  shortened;  and  had  permi- 
nently  lofst  perhaps  76  per  cent  ol  ita  origiail 
power  and  scope  of 'motion.'  The  re«tilts  were 
evidently  mmch  move'  serious  than  th«* 
found  hei'e.  In  that  case  a  verdiet  for  $6,50« 
was  held  tb  evidenee  passion  and  prejadict 
and  was  redQ<^ed  in  the  sum  of  $2,000.  We 
think  a  reductioii  in  about  the  same  propor- 
tion is  essential  to  meet  the  ends  of  justiee 
in  this  case.'^ 

$2,000.*--Reynold8  v.  Smith,  148  la.  364, 
127  N^.  Wi  192  ^faihvre  to  remove  gauze  is 
[5roper  time  after  abdominal  operation;  ooa- 
sequend«a'nbt  seHous; -reduced  to  $1,200) ; 

$1,100.— E^ans  V.  Koberts  (Ia.>  154  N.  W. 
923  (emitting  of  patient's  tongue  while  remov- 
ing' adenoids,  eausiitg  pain  and  slight  de- 
formity of  tohgtie.  The  court  said:  "Ihe 
injury,  though  a  regnettahle  one,  ww  not  of 
a  very  aerious-  character.  •  The  wonad  was 
soon  healed.  There  is  no  personal  diafigure- 
m^t;  unless  the  slight  .ecvr  upon  the  tongir 
iis  to  be  so  regarded.  The  only  suggestion  ol 
penntoent  lUeffeet  it  a  slight  diiBcnUy  ia 
vocalizihg  a  single^  letter  of  the  alphabK. 
Damages  in*  an&i  cases,  where  no  elemeai  of 
wlKulneasioir  nokleeaneas  ia  shown,  ought  to 
be  strictly-  eompensatory,.  and  not  puDilive. 
Upon  the  wh<de  record  we  eoaclude  that  a 
judgment  not  to  exceed  $760  is  a«ffieieiit  to 
answer  the  ends  of  justiee  in  this  rcapcct" 

In  an  action  against,  a  physician  for  alleged 
negKgencfl  in  .  the ,.  treatment  of  an  injured 
asm.  wherein  it  nf^>eared.  that  the  jury  can- 
oelied  the  physician's  counterclaim  for  serv- 
ioes  rendered  and  ^n  addition  considered  the 
evidence  of  oontribatory  negligence,  it  wa.^ 
held  that- a  verdict. of  one  dollar  in  favor  of 
the*  plaintiff  waa  npjt  so  inadequate  aa  to  ju§- 
tify  interference. .  WhitescU  ▼.  Hill  (la.)  66 
N.W.«94. 

The  defendant  physician  attempted  to  take 
advantage  of  an  allied  inadequacy  of  the 
verdict  in  Thompson  v.,  Martin,  127  Mo.  App. 
24,  106  8.  W.  535.  In  that  case  it  appeared 
that/ the  phtintiff  sought  to.  recover  |S^,00O 
for  alleged  malpractice  resulting  in  total 
blindness,  and  waa  awarded  $1,500  by  th^ 
jury.  The  defendant  claimed  that  the  small 
amount  of  the  verdict  showed  that  it  was 
based  on  sympathy,  ior  tjbie  plaintiff  rather 
than  on  the  law  and  the  evidence.  In  afllfm- 
ing  the  judgment  the  court  said  **Jnror»  ar* 
liable  to  make  mistakes,  but  it  is  an  nndenia- 
hUe  fact  tha^  they  are  prone  to  administer 
equity  oh  suitable  occasions.    Where  nothing  is 


9S  Waah.  SOB. 


KMl 


shown  t\mX  the  javy*  acted  fron  imiiroper  waA- 
tivefl^  it  is  tkeidnriy  ol  tke  couttto  impBte 
to  them  honeaiy  /d  |>ur{>oic  at  lesst,  atthoo^ 
it  may  be'  that  they  hahre  becwmMtakev  in 
their  <conclu«iofie.  The  TMpomleut  with  pro- 
priety might  have  attacked  the  verdict  ott  the 
grouDd  that  the  Amk  awarded*  was  inadequate, 
but  as  hffhas  aeen  fit  tiv- acquiesce  in*  the  re- 
sult the  .appellant  6itght  to 'be  satiifted  also 
as  he  is  boiad  to  admit  that  under  the  evi- 
dence a  verdkt  in  respondent's  favor  is  sup- 
ported by  the 
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Appeal  aa4  9nnar .--  Harness  Swov  rr 
.^MnUsio]^  of  ^yi^anoe  as,,  tfs,. Paw- 
aces. 

*rnere  being  "other  independent  evidence  of* 
nogligcvicfe,  anv  errol^'ln  admission  ojf  evidence 
fliercS^,  wfiich'  would*  In  all  ptobk'bility  go 
Mily-tei'ithe'  ^ivattthi  <6l<  (damages;  is^ndC  stif- 
•fiei«pntly  m^eiudfcial  to  require- revsrsai;)af- 
lirmfulce  beiiis^i  because  ol  excessive  damagal, 
eondUional  on  renvis^ioaiipif  part  of  re^ffVfexy. 

FsUlvDO'to  fcbmi*  (QomtMitlMK''-  Hayaa- 

lef  P;  ^rxor...    . 

Failure,  in  Bi^|>inittii]^  the  issues,  in  |l  mal,- 
practice'  ca«e  for  itot  seasonably .  aiscovering 
and  setting  a"  fracture"  of  tHe  femur  jiiat 
above  the  ktt'ee,'  to  i^t^te  dbf^ndatit's  contention 
that  'he'  Imew  bf  the  frs^ure;  but  could  not 
heal*  it;  beeau^e-^f  synovitis*  of  the  'ktvee  jMtat 
asid  fVnietttreg  )ast  above  itbe.aokk^' is  harin- 
less ;-  every  <  feature  oi  the  .def esiey .  aa  well  as 
plaintiff's  ca/ie,  having.«been  prominently  and 
RkillfuJllj  brought,  outtdunflg,  a  loflg,  tx\i^l. . 

Pkysioiaaas  ^nd  Bwcf^ons  ^.  MmJ^^Mi^ 
-*-  Tor  WhMt  Xnji^d^s  I4a]>ls»  .,.j.. 

For  malppaotJc^.  ip  t^TpaUng^'aii,,. Injury,  a 
Biirgeon'is  liable  only  for  resiitta  f'rppi  .his 
negligehce/  knd  not  for  those  fifoni  iH^  oVlg- 
itial  Injury.   '    '•      •       ""     '    '   '     "  '* "     • 

Verdlet 'JBateesslTO.'  '    '  ".'    '"' '- 

A  verdict  of  f7,S86'  for  malpractice  innot 
#ieiisonabIy  setting  a  fracture'  of  a'femut  held 
oxeesaivsi'tei  the  extent 'Of '•$2)00<K    ' 

[See  note  at  end  of.  this  basci]. 

Appeal  "^rom  Superiorr  Courts'  Spokslue 
oouiity;-  BCAiOi,: JuAg^.'    •  •! 

Aetion:<for  damsgeSi  •  Olara .  £.  Cisanford» 
plaintrfT,' and    John    H«    (yBMea^' <l«^n^nt'. 


Judgnent  lor  plalatiff.     Dslend^nt  appeals. 
The  f  aets'  sve  stated  in-  »tlw  opinicm.  Modifird. 

1 - 

Lloyd    E.    Oandy    and    Oraves,    Kizer   ^ 
€hmv99  for  appelant. 
•    AtticiHfd  A.  Kirhff  and  >ff,  Jf.  8tephm9  foTr 

'respondeat.  •    •  < 

'    .   •.        ■  '    •       ■  •  . 

[509]  Ohaowick,  ,  Jz-^Appellant  is  -a  -sur- 
geon, engaged  in'  the  praetfteef  dt  his  profes- 
sion. 'He  is-  sued  for  'malpractice.  On 
January  17,'  l^lOf^  respofadent  was  injured  in 
a,  eoasting  AeoideDt.*  Both  bones  of  one  of  her 
lower  limbs  were '  fractured  just  above  the 
•ankle.  The  ftmcture  is  denominated  by  the 
medical  HitMsses  a  oompcmnd  eomxtainuted 
fracture.  The  flesh' was  torn  and  the  bone 
■protruded.  -  Thei^e  Was  also  a  simple  fracture 
ora  nekrly  square  brieak  of' ihr  femur  a- short 
distance  above  the  kneejoint;  Appellant  was, 
\st  the  time 'of  the  accident,  surgeon  at  the 
«met^aoy  hospital,  sad  gave'  refapondenrt  first 
aid  and  thereafter  treated  her  for  tour  or 
-five  weeks,  when  she  was  passed  to  the  eare 
x>f'the 'county* -physf^iiui,  who  cared  for  her 
\nttil  Dv\  Phy,  a  sofgeoit  ol  'her  own  cbboditfg, 
took  eharge  of  the  case.   • 

8o  far  as  we  can  see^'  thi<  f ra(^re  of  tihe  two 
bones  in  the  IbW^rHmb  was  tJreHated  sttrgieal- 
lyv  -and  bat  foi*  stf  fnfeetiott'' that  appearied 
•two  or  three  days  aHer  ths  aceidtotand  for 
which  appellant  is^hotsliowhto  he  responsi* 
ble,'resp<Hident' would  haVe' iweotsved  of  that 
>fraeture  in-'  fren  siv  to  "twelve  weeks.  ^  The 
walpraetiite  is  aH^ed  to  lie  in  the  fa^t  thdt 
appellant'  did'  Aot  ttake  timely '  discovery  ^f 
i^ie'  fraetur^  of  the-  femur  and*  did  kiot,'  'after 
discovery,  render  proper  and  skilled  ssrvlue. 
On  February  2  ^  %*  X-ray  tphfotOffraphs  were 
taken.  [510]  Thereafter  respondeift^s  Muib 
.-WVLS  set  ankd  p>at  in  a  cast.  • '  It  to'  continued 
uwtil '  alter  ■  the '  da«s>  passed  to '  Hhe '  charge  of 
ttf^  su(«ceediilg  dodtdrs.  '  Aftei^  Si^er  si 'months, 
Dr.  Phy  had  X-ray  pi«etures''made,  and"  it  was 
f eiind: ' that  the '  f raotUTed-  femur  ''htfd  slipped 
««f'of  pklee  and, -being' held- "by  the  contraet- 
ed'  muscles, ' hnld'  knit  or  formed'  a  utiito.  T^is 
tmion'  was  broken  up  by  •Dr;'Pfiv^*'who'ciit  the 
4wo '  eiids,  sHghtly 'ShorteMFittg  ifhe  length>  of  the 
ifm>  ple<«ei,  Wbkh'^lM  h«ld  In  plaoe  by  plates 
Vivet^ '  into  tlhe<  biofle.  -  The  '  >liilib  •  Is  -  IMW 
Ktrafght  instead  of <^crwed' dut^ as^itihtad  beeA 
and,  hut  lor  the  shortenMg  Md  a'sl]ghtipl'ol)ar- 
bility  of  f^itare'  tremble,  -Is' wMt'is  ealled'a 
good  recovery;  ■  AppeHant'ilsFslsts,'  that  4ie 
kne^  of  the  frseture  of-  IJhe'  f&mutr  ^At  he 
diicovered:  it  at  tOi^time  lie  >  first  "examined 
the  patient ;  >  that  he*  csUldi  not  < have  failed  to 
see  it  as  it  was  "Ikid  otttbsfore  him.*'':in 
this  he  is'eorroborated' by  the 'assisting  sur- 
geon- aM"by  -the  surgical  nnrse  who  was 
prssent.  Biut  the  Jury' heiieved  the  respond^ 
ent  and  li^r'  mother;'  wfab  testified  i^i^U  api- 
pellant  did  not  exilnflneror-give'Sikiy  atteatkm 
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to  the  uppier  f ratturQ^  allhpugb  ree^ndent 
contiDutmsly.coimplHiiied  o£  ihe  paiivnod  evd- 
fering  she  endured  at  the  place  of  the  frac- 
ture. .  \  •,.>'. 

Appellant's  version  is, .  tbat  the  lowev  frae- 
tur«  wa^  the  important  thing;  that  the. knee 
became  immediately  swollen,  and  .thalb  .a 
synovitis  of  the  knee  joint  developed;  that 
beoaufie  of  the-  avrelling  and  aynovitiiB^  he 
could  not  s«t.  tfai^  bonp  at  the  time  bjjr  ordi- 
nary methpd9f  nor  oould  he  attach>la  weight 
to  .the  limfa  to  hold  Ah«'  fraetured  lH»B«a  .in 
place  because  of  the  inacture:  and:  lacerations 
below  the  knee*  Heapondeiii's  present  con- 
dition is:  the  up|»er  fracture  has  nmde  agood 
recovery  I  the  lower,  fractureir  alter  an  opera- 
tion in  which  the  bones  Wiere  out  and  re- 
unitadi  ha9  healed jtlie. limb  is  shorter  than 
the  olfhei;  irem.  one  and- one-iit^ll  to  two  .and 
one-hsaJI  inch^  as.  variously  .estimated. by  tho 
witne0S€«}  she  wajka  witk^and  .bears  moak 
of  her.  weight  on,  a  loajia  whieh  ehe.oarriea.at 
her  hi^;  she  eaa  3¥alk  without  help,  thougti 
ahe^  can  walk  better  with.assiatance;.  Jihe  wae 
bedridden  for  mfmy  <  £llt  1 }  •  jaiifi>n/Um, , .  and  :  haa 
euffeced,  imd  eUll.  euffevsi,  acute  pain;,  her 
knee  is  slightly  larger,  than  its  oompanion 
.and  .8^e  .cannot :  bend  hor.  a^Jvle  up^  although 
•he  can  bead  it  '4own,  bp  thAl:  when  going 
!\ipsta4j^ft  ahe  ■  has  to. gear ry  tho  iigHred  limb 
after,  thei  .other.  B^spondent  Aak8<  f or  damagea 
ior  piaiA  and . pi|(Cesiog»  ..It  Is  not  sfiown  that 
ahe  lost. any  eariung*  time.or...v(age9  on  ao- 
count  of.  the  .iniury^.  The  oase  was  iiere  on 
defendaat'fi  ,appeal,  Cranfofd  v.  Q'Shei^^  J6 
Waah.  33^.13^ Pa0.'4$((^ and* >waa  r«v)erj»ed.a|id 
remanded  lev  a  new  trial)  .with  the  aame  re- 
.auU  .except  that  the  jurysaubatatute^  the  siun 
oi  $7«as;5  ior.ih^  $&>O0O.  allowed  on  the  foB- 
mei  trial.-. 

li  is-  urged  that  the. court  erred  kik  allowing 
eyidfiwe.tocbe  received  tending  toshotw  .that 
.airp^lantt  iwaa  negligentr  in.that.he.  did  no(b 
•^uirvei ;^rjray  .pietiur<ea,talKn  at*  tA»  time  or 
ahoftly  alier  the-  caae.came  mnder  hie  notice; 
tiiat  the  court  .did'  not  properly ;  instruct  >upon 
this  feature  of  .the  qata;. anil.. that  the  o^nrt 
«rred  ina^bmitting  the  issues  to  jtha  jiuy,  m 
that  he  failied'to  atate Appellant's  contention 
ilMit.jhoi  knew,  of  tiMi.  fraoUired  lemnr  bM^ 
DQuld  vnott  henl  it  ibecauso  of ,  sbhe<  ,e|rnovitie  >  ot 
4ba  ]qp#ejointsand.1i»e"e0iidAtioniii>f  the.Jio^er 
^aet#re; .  Ai  Imt  the  '^at  eontention,  wi^ 
Ihtnk  it  wonM/ha^e  been  bettev  if  the  court 
^ad  9U4ba\nf4'«I»ptU«nt-s  objections  and  imd 
given.  Jiis  neqiiMstedj  inatcnntione,  but  as  there 
ia  independent  ei»iden«e!  ol  negUgenee  and  the 
testinMNiy/wonhL.in  aU  human  probability  go 
only  to  the,. qnan turn  ol  damagee,  we  have 
decided;  in .  viemr  •  of  the  eoncliiMon  we  have 
reached,  to-  treat  the  aat  and  relutal  of .  the 
Qourt  as  ^U  nnffieieatly  .prejiidielal  to  jueti- 
fy.a  third.iriai  of  the  oaae..  As  lor  tha  laat 
Donttfatiim,  tha  oe^e  .went  to  the.  jury  alter  .a 


longt  tviali i..£iimfy^  ftotiMre^of  reafiondcnt'a 
aa  .well  asjtfae.delense  wna  prominently  aari 
skillinlly  bioilgbt  out.  Wo  ^^aanot  believe  the 
jjury  were  nnaiiiidfttl  of ,  or  failed  to  coaaider, 
appelliiBA'S'ioaae...  In  this  reapeot  we  find  no 
ekror< 

ThiK  brings  us-  to  tha  real  cointeBtion.  Arv 
the  -damages  awarded^  cxceaaive  I  It  is  luoda- 
mental  ithsii  a  doetor  who  ia  called  to  treat 
ani  inJuredL  person:  cannot  be  Ikeki  to  aaswcr 
f'5tt2}  for /the  :anffidring  oauaed'by  the  original 
injury^  but  only  for  tkeaniferiiig  eauaed  bv 
his  own  negligent  acts.  Taylor  v.  Kidd,  72 
Wash.  18,  129  Pac.  406;  Rice  v.  Puget  Sound 
Traction,  etc.  Co.  80  Wash.  47,  141  Pac.  191. 
L.R.A.1915A  797.  The  theory  being  evident, 
the  original  injury,  in  so  far  as  the  attend- 
ing surgeon  is  ^McHifM^A  l-egarded  as  if  it 
were  self-inflicted.  All  hurts  requiring  surgi- 
cal care  are  presumptively  painful  and  tor- 
menting. It  can-^'J^^ially  noticed  that 
a  compound  fracture  of  the  lower  limb  and 
a  fraetaure  of  ihe^  femnr  are- painlul  hmtft, 
and  will  occasion  long  suffering  although 
treated  with  the  beat  of  surgical  skill.  In 
the  inatfifft  ^ftfl^,. appellant.  ia»«iot-refponBlblf 
for  the  original  injury,  or  the  infection  whieh 
prolonged  the  healing  of  the  lower  Iracturr 
-hi(li»mi1%ly*  tLiim'^Afkhrnaa!k''if  sitfgledLr  tf^&nt- 
tfbfl  ^pdtr  if  ilecftij^i.^^;  t?  f  A^'th*  t&ki4t  twtive 
weeks  of  confinement  during  which  the  bone^ 
.might  I^ave.knit  vtpd.er.thi^  most  akillfu!  treat- 
.ment  ho^d  there  );»een  no  infection.  In  fa<^. 
t|)e  negligence  of  w^ieh  ttheiury  found  appel- 
lant guilty,  cannot  4»e  made  to  exicpid  bcToad 
his  treaAment;'  or  aa  it  ia  found,  hia  lack  of 
treatmeht,  of  <the  frad^ured  femur  Which,  bar 

Tter'Ae-sMglit  'ifctivtMliAtr  of  "Ae^  timb'  aad^ 
necessary  to  square  the  bones,  •  fif  a-  fllfr  re- 
cbVei^, "  aifd ' '  tlie  '  added  '  pain  and  Buffering. 
,^cfnsiderin^  recoveries  in  cf^es  where  the  ia- 
.juries  were  pi  IJ)^^.  natyre  and  (pr  which  the 
pa^^  changed  waa  aoleily ,  rei^wmnihle,  we 
ntB:  cons<{rainei.tQ  M»eve  that,  the  jnry,  ia 
pity. for  the  reapondent^  <vi8itod  the  vfaoie  eoo- 
«eq«eiico(of  fanr'hurti'and  «ilff«ring  vpon  ap- 
^natit,'w<Hhotil  tippminirhig  the  demand  of 
the  Hiw  tHkt  rlbpdnd^t' Mai-  hef  share  of  the 
fttl[irb»Ml^N^]Tic]|nMg«yr%lk««e't9n^N(l  orer 
the  unluci^'^iHi^  WWA  km^  ''Nineller 
j^.  Wasttng^ir  tTatet  !t»o^  56   Wash 

'5j6.'16.q  Pac,,  476,  is,  m  so  far  as  the  conse- 
qtiences  of  the  injury  are  concerned — an  in- 
jury for  which  defendant,  ^vpfs  refpgnsihle — 
most.  lUf^  this  case.  We  thore  allowed  a  re- 
covery of.  $5,QQ0.  .  It  haa  seemed  to  ua  chat 
a  recovery  of  more  than  $6^385  ia  not  justi- 
fied by  the  ileoerd  ta  thfa  teae. 

A  motion  for  a  new  trial  waa  taken  under 
advisement- 'by  [51^1  the  trial  Judge,  after 
saying,  'To  tell  you  the  truth,  Mr.  StefAeaa 
the  girl  is  fortunate  to  be  alive  with  any  kind 
df  a'  legl^  After  reading  the  oaae  of  Froman 
y..Ayara,.42.,Waah.  385,  ^.  Pan.  14,  in  coa- 
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nation  with  th^  Mueller  c8««,  th«  court  b,\* 
low^  th«  rerdict  to  dtand.  The  opinion  io 
the  FVoinan  cAse  udmitfr  that  a  v«rdi«t  *^ani« 
festly  too  largfe^'  should  be  rednised.  'The 
srlrgeon  \ni«' there-  charged,  Und  the  Jury 
lotiiid;  that'Iit^t  for  the  malpractiee,  theiplain- 
iiff  Wottl4  notiia'v^  lost  hi&fbotby  mnpalrn^  ^ 
tion.  A  life  expeetanty  and  the  earning' 
I>ower  of  a'  e^mihon  laborer  were-  {wo^edi 
The  holding  t>f  this  court' was  Vested  on  that 
circumstance.  **To  phss  through  •  twenty niix 
y^rs  of  'lif^  without  a  foot  is'  a  eoddvtlon 
that  we  may  aMume  no  man,  hdwerer  humble 
his  occrupation,  would  be  Willing  to  a<A!ept 
for  $5,000** -said  the  court. 

We  ha've '  not  overlooked  the  eOntention 
that,  when'  the  trial  jndge  has  refused  to  re* 
diice  the  terdiet  we  wilt'  not,  and  •  the  oasM 
cited  to  sustain  it.  In  the  cases  relted  on^ 
the  party  charged  was  primarily  resfMnsiblcj 
the  testimony  conflicting,  and  we 'Co«ld  hot 
say,  nor  would  We  say  if  this*  case  were 
aj;ainst  one  responsible'  f#r  the  original  hurt, 
that  the  Terdiet  is  too  large;  but  bearing  as 
she  must  het^'  own  share  el  the 'attendant  and 
consequent  sulTertng,  we  think  resp<kident^ 
who  can  eldim  no  more  than'  compensatiob, 
fifaouM  remit  f  2,000'  of  Herreoovery  or 'take 
a  new  tritil.  It  is'  our  judgment  that  the 
jury  was  m6ved  by  the  passion  of '  sjnnpatfay 
for  respondent  and  possibly  by  the  passion 
of  pr^judloe  against  appellant. 

If  the  respondent -will,  withm  thirty  da¥8 
after  the  remittitur  in  this  case  gbes'tdown', 
remit  '^2,000  of  her  ^udgrafent  and  cbbsent  to 
the  entry  of  a' judgment  for  $5,885,  the  judg- 
ment will  be  affirmed.  Otherwise  a  ileW  trial 
wlH  be  awarded. 

CroW,  t*:  J.,  ftiVker/Gose,  and  M(rtTis,'JJ:, 
ctonflur.  ''^ 
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The  reported  case  illustrates  the  rule. that 
in  assessing  damages  agiinst  a  physieian  lor 
inalpraetioe  a  '  line  must  be  -  drawn  beftween 
the  deknages  caused  by  the  act  of  the:  physi- 
cian and  the  damages  caused  by  the  original 
injury.  The  eourt  holds  tiiatthe  Tetrdiot  res- 
dered  for  $7,385  is  excessive,  its  size  indicat- 
ing that  the  jury  were  influenced  by  passion 
or  prejudice  to  charge*  the  phytnsiaa  -with 
dftniages  further  than  those'  for  •  which !  he 
was  responsible.  The  question  what  is  ah 
exeessiVe  or  inadequate  Terdiet  in  an  action 
Against  a  'physician  for  malpractioe .  is  ex- 
haustively treated  in  the  nott  to  Cragkcad 
V.  McCullough,  -  reported  ants,  this  volume, 
at  page  1075. 
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liei^itfsaao.  -<-  ^Qaicwwaad  MIU  .Baoa  f 
•  J>eatli(  of  !tr(wwaa«i|iC'Chil4«.   i 

The  owner  o|  a  mill  race  is. not  liable  lo.r 
the  death  of  a  chi]d  who,  tre^passiuff  upoi^ 
premises  and  playing  upon  the  baiiks  of  the 
mill  race,  fell  in  and  was  drowned,  though  it 
was  sometimes  resorted  io  by  children  fot 
amusement  and '  was  not  protected  by  fen^e 
or  guard.       •      .     » 

{See  note  at  end  of  this  case.l         

Appeal  from  Circuit  Court,  Umatilla  couii* 
ty:     Fhslps,  Judge. 

Action  for  death  by  wrongful  a^t. ,  George 
W.  Higgle,  plaintiff,  and  X,  C.  Lens,  ^^fen^axit. 
Judgment  for  defendant.  Plaintiff  i^^eais. 
The  |a^s.  #re   sts^ted- in   th^e. opinion,     Aft 


W,ill  U.  Pet^rfqn.ioT  appella^U 
Ji^al^,4i  Haley  for  r«sp<Hident.    , 


[126]  JBakiiVj  J.^Plaintiff  brings  thla  ao 
tii^  to  reoQvcvr  damages  for.  the  4eath  pf  ^is 
son  Piftul,  an  infant  of  Ave:  years  of  Hge  by 
drowni4ig  in. the  Byev's  mill-jraefi..  Jh^  <K>mr 
plaint  chisrges  that  the  mill-rf  ce  was  situated 
in  theCiiyiof  Pendletoa  and;  owned  by  defend;- 
ant,  tieing*  located  near  pul^lie  sir<^ts  or  high- 
ways; .thi^.  it  was.  from  three  to  eight  f<set 
de^;  that,  it  ,w«s  sometimes  resorted  to  by 
children  for  :4unU9ement,  and  wasAot  protected 
[12lS]  by  fence  or  guard.  Paul  Biggie,  while 
■playing  upon  the  banks  thereof,  fpU  in  and 
was  dirowaed;  and- plaintiff. seeks. to  recoy/er 
for  the  loss  of  Paurs.  services  during  his 
minority.  A. demurrer  tliereto  ^Raa. ^uataine^^ 
aixl,.  from-a.  judgment  thereof,  .plaintiff,  ap- 
peals. ,  ,^ ,  .  .' 
.The- question:  is  whcfther  ^defendant :  was 
guilty  of  ne^ldgeace  in  leaving  .the; raes.unpvo- 
tooted  against 'Small. children)  plai«tiff  .eon- 
tending  that  the  defendant  is  liable  lor  .the 
death  of:  the.  infajit  by  drowning' therein  ^n- 
der  the  turntable  doctrine,  the*  race  being 
aa  aUractive-nvisanee  constituting  a  lure  to 
dtildren.^  .  Although;  the  question  is.  one  of 
flvst  impjiession  in  this,  state,. it  is  not  new 
to  the  courts* of  this  country.  It. is  di^cuseed 
in  many  deciaioas  by  nearly  all  tiie  co«f ta.  of 
last  resort,  and- they  do  not  aU  arrive  .at  the- 
aaoM  result,' -differing  prinoipally  on  Account 
of  the  difference  in  the  iacts  involved*]  The 
cases,  holding  in  regard  io  .the  iiabiUty  of  the 
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owner  of  the  objeoS  aitr&ciive  to  children  are 
to  Bome  extent  collated  on  the  one  side  by 
the  plaintiff  and  upon  the  other  by  the  de- 
fendant, as  well  as  in*- some  of  the  annotated 
cases  on  the  subject. 

The  edses  of  Sioux  City,  etc.  R.  €q,  v.  8t»ut, 
17  Wall.  657,  21  U.  S.  (L,  ed.)  745,  and  Union 
Pac.  Ii,.Co.  v,.v^IcPonaW,  152  U.^S.  ,262,  38 
U.  S.  (L.  ed.)  434,  14  S.  Ct.  619,  seem  to  be 
recognized  by  subsequent  decisions  as  au- 
thoritative tfnd  flniil  upoB^e  -poiat»  de^lded^ 
at  least  they'al*e  vtt'y  «rtfli«iTely*  qu»t^' und 
followed.  Sullivan  V.  Huidefcoper, '  27  App. 
Cad.  (©.  C.)  154,  6  L.R.A.(N.S.)  263,  l)u^ll, 
J.,  an^otated  in  7  Ann.  Cas.  19Q,  is  a  case  in 
which  there  is  a  full  discussion  ot..tlie  law 
upon  that  question  and  also  a  review  of  maiiy 
cases,  in  which  a  child  of  tender  years  was 
drowned  in  a  pool  of  water,  upon  tke  proper- 
ty of  the  defendant,  caused  by  a  street  grade. 
Tbe  court  says: 

[127]  "We  deem  it  immaterial  whefher  th« 
pond  be  a  natural  or  an  artificial  one." 

'  This  is  not  a  case  where  the '  in jtiry  was 
claimed  by  reason  of  negligence  In  not  prop- 
erly guarding  a  concealed,  dangerous  (Condi- 
tion, as  were  the  Stout  and  McDonald-  cases. 

Bjork  T.  Tacoma,  76  Wash.  225,  185  Pac*. 
1006,  48  L.R.A.(N.S.)  331,  was  a  case  of  un- 
guarded, conc^led  danger,' and  comeb  direicjtiy 
within  the  two  former  cases,  as  sre  also 
Brinkley  Car  Co.  v.  Cooper,  60  Ark.  645,  31 
S.  W.  16*;  46  Am.  St.  Rep.  216,  and  Kinch- 
itfwv.  Midland  El.  Co.  67  Kan.  374,  46  Pac. 
703'.  It  is  considered  to  be  thfe  primavy'  duty 
of  iitie  parent  to  guard  or  protect  the  mnAll 
Child  against  patent  and'  tmcondeftled  '^an>> 
gers:  Sullivan' V.  Hufdekoper',  87App.  CaS. 
(D.  C.)  154',  7  Ann;  Cas.  106,  »  L»R.A.f N.8.) 
263;  Wheeling,  etc.  R.  Co.  ▼.  Harvey;  77  Ohio 
St.  235,  83  K  E.  66,  122  Am.  St.  Rep.  603, 
11  Ann.  Cas.  081;  19  L.R.A.<N.Si)    IJSO; 

In  th«  ^se  of  lilcCabe  v.  American  Wo^leh 
^o.  124'l?ed;  283,  tlie  court '  recc^izes  •  the 
princit)le  annonnced  in  the  Stout  and  Mc- 
Donald cUses,  supra,  bnt  distinguishes  them 
fl^ofh  a  case'  of  %n  0]f>en;  visible  ditch  ot  banal, 
Which  is*  fiimihnr  to  a  niitnra)' stream;'  •  In<tbe 
Sullivan  case  it  is  said  that :  'I 

•'  ''The  doctrine  «f  the  turntable  eaaes  •!«•  an 
exeeptivD  to  the  rule  of  MoBiabillty  df  a 
land  owner 'for' accidents' jfromt  visible  causeB 
't6*  treipassers  on  his  premised. '' 
'  Stittidal  v.  'Boyd»  78  Mian.  58;  76  N.  W. 
:786,  72"Ani>.  St.  R^.  607/ 42  •  Iy.R.A.  288, 
adopts  the  Mrnie  language,  where  It  ia  -said 
1^at;'with  the  lexoepticni  of  Pekitt/T.  MeMahoki, 
164  lU.  141,' 38  N.  Ej  484,  46  Am.<  St.  Rep. 
114,  27L.R.A.  206,  the  courts  of  iut  resort, 
indtiding  those  which  recogfiieef  the  dDctrine 
of  the  turntable  cases,  have  uniformly  da- 
ifried  the'  liability  [128}  ^of  the  land,  owner 
for  injuries  to  treepaasrngchiidrenby  reason 
of' open  and  unguarded  ponds  or 'ekoavatioms 


upon\k-i9  premisea*  That  state  had  prcvioittlj 
adhered  to  tlver  doictrine  of  the  turntable  and 
attractive,  nuisance  eases,  and  the  court  had 
modified  .its  former  position  on  that  queation, 
holding  that  the  'turntable  d/octrine  is  an  ex- 
ception,to.  the  rule  el  aonUaJbility  of  a  land 
owmer  ilor  acoidenta  from  visible  eauaea  to  a 
treapASseF'OP  hie  premises^  which  is  folk>wed 
in  Mafttson  v.  Minneaota,  etc.  R.  Co.  05  Minn. 
477,  104.  N.  W.  443,  111  Am.  St.  Rep.  483, 
5  Ann^  Cas.,  408,  70  L.R.A.  ;603. 
.  In:£riek8oja  v. .  Great  Northern  R.  Co.  82 
Minn.  .60,  84  .K  W%  462«  83  Am«  St.  ^^.  410, 
51  L.R.A.  645,  the..  Chief  Ju^ice  aaya  the 
manifest  trend  of  all  the  decieiona  of  this 
court  is  to  limit  ita<a^licataou  to  attractive 
and.daAgerous  machiabery  and  to  other  simi- 
lar cases  r  where  tha  danger  is  latent,  and  that 
as  a:genM*al  rule  the  doctrine  viust  be  limit- 
ed to  those  oaBee* . 

In  aA  able  article  in  11  Harvard  L.  Rer. 
349).  434^  Judge  Jeremiah  Smithy  In  a  leview 
of  the;.eaae8r<reachea  the  conclusioia  that  the 
turntable  doctrine  is  not  sound.  Tftiia  article 
is  .an.. able  and.  nxhauetive  .treatnent  of  ihe 
6ubjest,.the  cases. fHra  and  com.  being  oollated, 
at  the  oonoiusion  ef  which  the  author  says: 
.  "Our  concluaion,  tJierefore,  is  that  tke  lav 
enght  not' [to  impose-  upon  the  land  owner 
ey^n. qualified  liability^  lao  far  .aa  the  conditioB 
of  his  premifaes  is  concerned,  to  children  en- 
tering without  permission,  although  ^atU-ad- 
ed-.'by  Ms  method. of  making  beneficial  use  of 

his  .premisea.".       ..^ 

•  Tfke  turntable  doctrine .  is .  repudiated  is 
Massachusetts  in, ,  the  McCabe.  case*  aupra, 
and  invPapiela.v.  New  Yor^,  etc.  R,  Co.  154 
Mass.  349,  28  N.  E.  283,  26  Ajm^  St.  Rep.  Sdo. 
16{L.R,A.  248..  In. the  former  [129]  Justice 
Putnam  says  that  this  doctrine  is  also  re- 
pudiated in  New  Hampshire,  and  suggests 
that  it  is  doubtful  if  it  is  recognized  in  any 
part  of  New  Englasd^  •  .tfe  concludes  by  say- 
ing that  the  rule  of  the  turntable  and  slack- 
pit 'cases  aheuid  not  be  extended  to  caacs  of 
in  juries,  to  chUdreni  by.  reason  of  open  and  un- 
^[uarded  ponds*  on  the  defendants*  lands. 

In  Thompson  v.  Baltimore^  etc.  R.  Co.  il8 
Pa.  Sd.  444,  67  AtL  768,  IfW  Aju.  St.  Rep. 
897,  11  Ann.  Ca&  806;  19  L.ELA.(N.S.)  1162, 
it  ii^'said:-     <•  .    •         /  -*    . 

•    .^'Tfa^  ydoctrine  .  •oi   the  .  so-called    tumtabiB 
cases  has  'been^  diaapprovted.    w    .    .    " 

In  a  mote  to  Wheeling,  etc.R.  Co.  v.  Harvey, 
77  Ohio  St.  235,  89  N.  E.  66,  122  Am.  St 
Rep.  503,  II  Ann.  Cas.  981,  10^  I«.RIA.(N.S.) 
1136,  annotated  in  1:1  Anni  Cas..  981,  the  an- 
thor  at  page  990f  on*  this  subject  saya: 

'^Whiiel^e  doctrine,  of  the  turntable  easei 
has  been  approved  and  followed  by  many 
jurisdictions,  there  has  developed  In  the  last 
few  years  a  tendency  to  break  away  fron 
that  doctrine.  ...  In  some  jurisdictioB^ 
.    .    .    the  doctrine  has  been    ...    so  limit- 
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ed  «.B  to  apply  only  to  injuries  oeeanring  to 
trespkflfliblf  children  while  ptayingon  a  turn- 
table/or  to  injuriei^  oioeaiFioDed  by  a)luringj 
attractive,  and  dangerous  unguarded^  maehin- 


>i 


erv. 

Th«  opinion  In  thai:  case  adopts  the  welh 
faettled  rate  thbt'tf  land  otmer '  is  under  bo 
obligation  to  safeguard  his  prop^ty  so  as 
to  '  prcfv«ai  injury  to  trespaasers,  and '  -that 
such  duty  cannot  be  imposed  by  th^  Ineffi* 
cieney  oi  the  trespasser,  where  notfe  wcmld 
otberwiflo  eKiat.  The  opinion  is-  exihaustive 
and  apparently  unanswerable  upon  the  point 
that  a  land  owner  is  not  Hable  for  damages 
to  an  infant  trespasser  for  injuries  arising 
from  an  unguarded,  open,  and'  uncJoncealed 
£190]  danger  .on  hitf  land.  Liability  in  sudi 
a  case  'is  no  different  from  liability  to  an 
adult,  and  he  -  ooncludes  that  the  rule  that 
the  own«r  of  land  may  manage  it  In  his  own 
w&y  for  hifl  own  benefit,  owing  no  duty  td 
thos6"who  come  upon  it  for  Ao  business  pttr^ 
pose,  butin^ithbut  Kcettse,  express  or  implied) 
is  too  well-4»tablislied '  to  need  further  oortt*- 
ment  or  to  warrimt -a  departure  from-  it. 

in  Thompson  -v.  Baltimore,  etc.  R.>  €o.  218 
Pa.  St.  444,  87  Atl.  T68,  120  Am;  Stv  Rep. 
S97,  11  Ann;  Ca9.  894,  19  L.R.A.(N.B.)  1162^ 
the  opinion  repudiates  the  turntable*  doctrine 
entirely.  There  is  a  strong'  dissenting  opin" 
ion,  and  the  two  opinions  set 'forth' the  argu- 
ment 6h  either  side  of  .the  quefltibnin^olted. 

The  caM  of  SulKilBLn'  v;  Huidelnyper,  '^7 
App.  Oas.  (D.  G.)  154,  7  Ann.  Cas.  19e,  d 
I^.R.A.f  N.S.)  263,  sc«ta  forth  the  leading  argu- 
m«nts  of  the  cases  i^aiust  the  liability' 6f  a 
land  oilmet  for  injuries  from  an  open,-  un- 
guarded' pon4  on  his  land,  and  the  case  of 
Bjork  V.  Tacoma,  76  Wash.  226,  136  Pac. 
1006,  48  L.R.A.(N.S.)  381,  is  a  strong '  opin- 
ion to  the  contrary.  In  the  latter  ease  the 
city,  in  connection  with  :its  water  system, 
niaintained  a  flume  24  inches  square  about 
on  the  level  with  the  groithd  to  carry  water 
to  its  reservoir;  and,  at  a  point  where  the 
land  is  used  fls  a  playground  for  children,  H 
had  an  Opening  24  inches  square  and  a  cover 
fastened  with  hinges  and  used  by  residents 
in  thitt  vii;inity  for  a  time,  but  it  hind  '^b^tf- 
<lUently  failenr  iirto  decatv,  and,  the  c<yvrer  being 
removed,  a  child  three  years  old  fell  in  and 
was  drowned.  The  flnme  was' a  closed  box 
from  which  there  could  be  no  escape  or  rescuti. 

In  fiayneis  v.  Seattle,  69  Wash.  419,  125 
Pac.  147,  tt  is  disclosed  that  the  reason  for 
the  court's  conclusion  was  that  the  danger 
was  exposed  on  tire  street  of  the  city  in  front 
of  and  adjacent  to  the  Ischool  jylayground, 
where  there  was  a  swarm  of  children;  that 
it  was  not  [131]  only  alluringly  attract!^ 
hut  *ih  the  nature  of  daiigerous  miKihlnery 
carelessly  left  exposed  to" them. 

In  a  former  WashlngtOri  case  Gordon  v. 
9no(|ualtiiie  Lutabe)',  etc.  Co.  99"Wit«h:  279, 


lO^.Pacc  1044,:  29  L.R.A,(K.9.)  88,  it  is  held 
tiMit'liot'  watier  in  a  substantial  barrel>  used 
iu  eoniiectibil  with  a:  shingle  mill,-  being  ae« 
curely '  placed'  aAd  covered,  was  not  a  trap 
Or  eoBcealed  danger.  '  Def  ondant  averred  -  that 
it  was-  under  no  duty  to  trespasser^,  and  that 
one 'injured  by  dipping- hot  water  from  it 
eould'  not  recover  damages,  and  was  lield  not 
HabHe.  T^e  opinion  in  Bjork  v.  Taooma,  76 
Wash;  2d6,  180  Pac.  1006,  48  L,R. A;  ( N.S.') 
88il«  is>  a '-strong  argument  im  favbr  of -such 
a -liability.- 

'  In  many  cases  a  distinction  is  made  bei 
tween  the  case  of  negligence*  in  not  properly 
guarding  damgerouo  machinery  »or  a  concealed 
daagereros  dondition,  a«  found  in  ■  the  Stout 
and  McDani^  cases,  -  supra,  and'  oasei:  where 
there  may  lie-  on  one's  land  an  unguarded 
pond  or  watei'way,  artificial  or  natut-aiy  eren 
though  >  ehiMi^en  may '  ba  attracted  i  there*  As 
said  in  4^e  Sttllivan<  oase^  to*  hold  the 'land 
oWner  liaUe  in  the  latter  eases  would  be 'to 
shift  the*  care: of  children  from  their  parents 
to  strangers.  The  private  duty  to  guard  a 
child  '  against  unconcealed  dangers-  devoivos 
upon  the  parent,  and  not  upon  tlte  land  ownei^. 
The  great  majority  of  the  cases  upon  'this 
po4nt  hold  that  the  landowner  is  liable  only 
for  lioeident^  occurring  on  hia  land- by  reason 
of  <  dangerous,  unguarded  machinery,  pcrmift^ 
ted  or-  created  by  him/  or  some/  concealed} 
dangerous  condition  thereon  that 'is  attractive 
to:  children  Miliereby  they  may  be  injured; 
otlierwise  he  is  not  liable. 

Tlie  judgment  of  the  CSrcnii  Court  is  af- 
firmed.- "•  ■" 

Affirmed; 

Mooroj  j;  dissents.  i 


NOTS.  .     .    , 

•    '    •  >  I  • 

Iiiabillty  of  Ifandoamer  for  Xnjary  to 
Trespassing  Child  on  Aeooimt  of  ITii- 
eaarded  IPond,  Pool,  Well;  £to. 

The  earlier  cases  discussing  the  liability 
of  a  landowner  for  an  injnry  to  a  trespassi" 
ing  child  by  reason  of  an  unguarded  potad, 
pool,  well  or  the  like  are  reviewed  in  the  notes 
to  Wheeling,  etc.  R.  Co.  v.  Harvey,  11  Ann. 
Cas.  981;  Bottum  r.  Hawks,  Ann  Cas.  1913A 
1026;  and  Bai-nes  v.  Shreveport  City  R.  Co^ 
49  Am.  St.  Rep.  400,  428.  The  present'  note 
collects'  t^e  reCeiit  cases.  For  a  discussion'  of 
the  attractive  nuisance' doctrine  as  applied 
to  municipalities,  see  the  note  tb  Boyle  v*. 
Chattanooga,  Ann.'  Cas.  lOloC  283;-         '     ^ 

The  majority  of  the  recent  cases  refuse  to 
apply  the  attractive  nuisance  doctrine  to  an 
unguarded  pool  or  pond,  and  hold  that  a  land- 
owner oii  whose  premises '  such  a  body  of 
water  is  situated  is  not  liable  for  the  death 
of  a  -  trespassing  child  who  is  feicciden tally 
d¥owhed    tliei'ein.      Piistorello  v.    Stone,    89 
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Conn,  28G,'»3  Ail*  529 1-  Someraeld  v.  Land* 
cto.  Co:  0<3  K^.  762,  145  Pac.  803  7  Mia&ourl, 
He.  R.  Co.  V.  Moore  (Tex.)  172-, S.  W. -568,; 
Thompson  .Y.  Illinois'  Cent.  R.  Co.  .1Q5  Mifl»« 
636,63  8o..l85^47  JL;RA.(N;B.)  110L;.EiiM>Qd 
t;  Kimberly-Clark  Co.  159  .Wig.  83,  .14J)..Ni 
W.  760^  And  see  the  reported  caae.  TIbUs.in 
Thompson  v.  IllijioiB  Cent.  R.  Co.  aupra,  it 
t^'aa  flajrd:  ''Here  w^  have  a  geaerally  shallow 
body  oV  wiEiter  coveriiig  »  lai'ge  af^iL  in  th^ 
vt^oodS)  ahali  mile.icoDiLtbe  inhabited  paints 
of  the  town,  wlierein  boys  waded,  and*  wherein 
appellaai'sc  boy  WttS' drowned^/  We  th^ink:  it 
must  be  conceded  that  this  deplorable. tragedy 
eould  not 'have  been  anticipated,  as  probable 
by  the  ^gtereise  of  reasonable  forethought,  Bor 
could  it  have  been  prevented  by  anyf  reason- 
able precautions.  Of  eoiirse)  one  could  have 
anticipated:  the  possibility  of  this  •  aad  event  ] 
but  ^ve  think  the  danger  was  comparatively 
hcmote*  Scattered-  •  over:  the-  length  And 
breadth' of  the  land  are  innuiberahle  ponds 
and  lakes,  ai'tifidal  and  natural}  and  occa^ 
sianally  a.  boy.  or  man  loses  his  life,  while 
wading,  or  bathing,  in  such  body,  of  w&.ter. 
lit  as  a  matter. ol  law,  the  owners  lof  Ash 
ponds^  mill  pondsy  gin' ponds,  land  other  artt- 
tibial  bodies,  wherein  it  ia  possible  that  b«iy.f 
may  be  browned,  <ao  be  held  guilty- of .  aotion- 
able  negligence  uttless.tliey  inclose  or.  guard 
saiiie,  few  will  be  able  to  maintain  these  utUir 
ties,  ■  and  to  uur  .  minds  -  .an  iatolerablb 
c4taid«tion  will  bc<«reated.''  In  £mQiid'.Vi,Kim* 
berly-Clark  Co.  159  Wis*  83^  149.N.  W.  7.60, 
wherein  it  appeared  that  a:  boy,  aUpaeted  to  a 
pond  situated  about  forty  feet  from  a  highway* 
was  drowned  therein,  it  was  held  that  it  was 
not  the  duty  of  the  proprietor  t«  maintain 
a  fence  to  guard  tlie  pond,  it  not  being  situat- 
ed so  close  to  the  highway  as  to  endanger 
passersby.  The  co^i^^aid:  "Stripped  of 
verbiage  dpscribing  the  attractiveness  of  the 
pou^  ,to  cjfiilclren.  We  fidVc  a  bofly'  oi  'watei* 
forty  ^eet  Jo  nig. 'a^i  thirty  f^et.^wiae  situated 
upon  defendant's  land,  with  one  end  adjacent 
to  A  highwiay  wd  the  other  end  remote  from 
the.  highway  eontaining  the  dam, and  ovierHo^' 
gate  or  spUl*  There  is  nothing. peculiar  «lthar 
incize,  construction,  or  location  ol  t^he  pond* 
liundreds  «f.  bodies  of  water  both. larger  and 
smaBer  and  "equally  attractive  dot  tha  whole 
state.  And  .they  take  their. toll  ol  human 
life,  especially. of  children,  botti.tn  winter  and 
»un}mer».  But  it  has  not  yet  beeni. deemed  to 
be.  the  duty  of.  thfi  owners  th^rec^  tp  fence  or 
barrieade  them^so  .as  to  e;!^elude  .th^  public 
therefrom.  'Bodies  of  wat^-lik^  the.  one. in 
question'  either  natural,  or.  constructed  by  a 
dam.  or  otherwise  ar^  useful  and  lawful  ob- 
jects whethcir. located  wholly  witliin.  private 
lands  or  adjaoent  to  a  highway.  Their  .ui^ 
fulness  would  often  hf^  aerioualy.  interfered 
with  if  not  ^tiirely  destray4fd.  by  ^;f^cf,; 
especially  sa  of.  ponds  located  xm.farnia  .wh^i^Q 


they  fumiah-  water  for  stock..  Gcoerally 
speaking,  it.ia  tnie^  as  stated  in  d<*iwidsnt'i 
brief ^  that  eMery  drop  of  .water  except  that 
in  the  washbowl  as  attractive  to  children,  and 
it  is  also  true  that  all  bodies  of  water  deep 
enough  to  drown  a  child  situated  within  rov- 
ing dijitanoci  of.^lHldren  present  .a  danger  frooi 
which  ao  in^ujry  to.  soma.porBon  or  death  maj 
reasonably. be. anticipated.  'But  it  .doea  not 
follow  from, miQh fact  that  adut^  on  the  part 
of'ithe  owni^r  to  fence 'Or  guard  springs  there- 
from^-  Tli<ere  ariB..miany  useful,  lawful  fitnM> 
tufeci  and  ohjecte-  of-, which  tJi^.tame  i^  true. 
One  haying  a  grove  of^rees?  especiaHjr  be  they 
nut' bear ingt.tfees^. may.  reasonably  anticipate 
tl\at  a  boy  may  pliooh  9fn»  and  be  injured. 
Bueh  oceunceaaes  are  by  no  me%B8  rare,  iiat 
would  any.. one  <Mm  that  he  must  fence  or 
guard  his  trees  lest  bjl  injury  to  a  child 
might  reauH?  The  di^er^np^  between  an  at- 
tractive lawfiil  object  and  an  attractive  aui- 
sance.  .must  not  be  GFvarlooked*  A  .eeriain 
tfnuiunt  of  danger  ap|^r«nt;  to?  the.  mature 
mind  inh^BcfH  in. the  very  fprigten^  of.manj 
useful  objeotis  both  natural  and  .artificial  that 
BurrouBd: our  daily  life^'  Whan.  the. risk  re- 
sulting-from  their  ^u^e  or  existence  is  00 
greater  thKn  is  reasenal^y;  neopssary  for  their 
proper.! enjoyment,  by  the  owner*  it  is  one  vc 
must  assume  4e  a  condition  of.  living.  All  ef- 
forts to ;  minimis  danger  are.  c<uBfnendaUe. 
But.  in  SO:  far  a^  they  are.eompidsory  the; 
must  remain  within  the  .realm  ol  what  is 
fairly  reasonable,  and' that  is  especially  tnie 
of  duties  owing  to  tre^paason.  Ae  to  than, 
useful  err  Uwful  strueturea.ar  ohjeeta  upon 
one*s  land  may  in  the  ahpsnce  -ef  aetivc  neg- 
ligence at  the  time  fOf  the ,  injury  be  main- 
tained ajid.used  .}ft.the:c]ustoimary  manner  ia 
which  they  have  bpe»  in-  the  pasti  provided 
such  maintonfinoe  and  use  is  not  so  obviousl? 
dftngeroua  as  to-  partake  of  the  nature  of 
gross  negligence.,  partner  v.  Geqrge*  156  \Vi«. 
131,  14^  X.  W.  an.  Xhe  world  cannot  be 
made  danger-proof-^respeoially  to  children. 
To  require  all  natural  or  artififia^.  atreams 
or  po^d^.so  located  afi  to. endanger  the  aafetj 
of  cbildren.to  be  fQn€^;or  gua^yied  would  ia 
the; « ordinary  settled  community.  praeticaUj 
include  ^1  atreaipas  and  ponda — be  they  in 
PMbHe  parks  or  upon  ppivatie  soil, — for  chil- 
dren, axe -self -constituted  lipemseoa  if  not  tret- 
passers  .everywhwe.  ..  And  to  oonatrupt  a  boy- 
prpof. fence  at  at  reasonable  coat  would  tax 
th^  inventive  genius  t  of.  an  •Edison.  Hereto- 
fore it  has  b9en  the  judgment  of  this  court 
that,  in .  the  .fibsence  of  apccial.  danger  or 
peculiar  .circumstances,  there  .is  no  breach  of 
diity  .to..<lk^  public;., in.  leavii^  unleneed  a 
pond^cof-^ater  located  on  prinnte  property.** 
,  Bu^  in  Cochran  v.  Kankakee  Stone,  tit.  Col 
170  111.  App.  437,  a  reoavery.waa  permitted 
for  the  dpath  of  %.child  d:[;owni^,, while  fishinir 
in.  a  pool  iomed  in  a  atone  quarry  on  the  de- 
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frfidant*8'  prttiviftes,  v»»hic«h  >fra8  not- sufficiently 
fenc^  or  gfiiAvded'ffom'entniiwb  ky  children. 
The  court  said:  "Where  the  owner  or  occu- 
pant of  land  has  un^ardcid  da^Ugcrft  i^ereon, 
of  Buch  a  nature  as  to  be  attractive  to  a  child 
antt  tb  appeal  to 'hltf'chifldiah^o^rioBityMnid 
instincts,  such  dangerous  attractions  itre  ^r^ 
{Warded  ks 'holding  out  <iiApltc^>iiifitation»*to 
children  of  tender  years  to  edttd  "Uptm  •  the 
promise*  f of  th*!<-'wi'iifp!e«^pe,  and  th^  own- 
er or  occupant  of  the  premises  must  use  otdi'J 
nary  crtV^  tb  Ifcep"  them  -hi  ^gafi^  cdndWkjn",  be- 
(ause  such  children,  bcnhg^-vcit^otit  judgment, 
are  liable  to  be  drawn  by  childish  curiosity 
into  p^ces  tffdkn^r'^nd  to'  be  th^re  fnjdred 
by  rrtkfeow  WAtlrtl  utigunt-ded  littrftbWbnk  In 
any  gH^  ^kbewhiere'  liw  injury  l^ault*  ter «/ 
chilif  from  ui^Arded' tionditlons  upow  th^ 
premfses'  of  Atibthet-,  the*  questlbwB  wheWlcff 
the  pt-wwib^ft*  are  tliwgeHms;' \Vhrther  theykre 
caU'uIat<*d  tW  be  *ttraetive  to"a'Wh1fd  of  Xrn^ 
der  y^ftts'ahd  'Nitble  to-  l^iidstibh  a  'chSM  iiita 
danger,  and  wl^ttiei*  'Aic'clilMliad  wbWri  lA««r 
of  int^ligirtt  cajiiiiiitly'  aha"eX^rleBr«'  as-  tw 
brbfe  Wm'wnhin  th*  pJP0t^t!6n  6f '»kid  •frWe',' 
are  questioits*  bf^ifact'  fof  th)6  ju^^y.*^  -Tothtf 
same  effiptjt  see  Thothas  vi  AYithbny,  ltf>  111; 
App.  463.  And  in  Coeur  d'Alttie  LumWCo. 
V.  Xhottipsdri,  215  Fed.  %  13T  €.0.  A.-  816, 
L.R.'A.l*l5A'"r31,  it  wtwf  hi!ld"thiit  recovery 
could  be  liHd  fof  thift'M€«t!i  t)f  a^chiM  wh-o 
while  tT»efiiyftl88iHg  oif'the  defbndaiUJ's 'proper- 
ty was  di'owne'd  Ifi  k  wclV  mairttahied  hy  thtf 
defetidatft,  ^hich  >*tt«  hot  p1f6perly  pfotect^d 
from  children.  The  c6tirt  saM:'  **We  are 
aware  fhAf  in  maAy  tttfieb'the  rule  fciid  dowri 
in  the  cases'  from  lrhi<*M  we'  have  c^ted  has  not 
been  adhered  to.  There' are  "numerous  an^ 
thoritied  of  high  repute  in  stfppbrt  of  th» 
rule  that  if  a  child"  tt^Spaises  •  upon  tUfd 
premises  of  another,  aiid  lb  injtired  In  cohB^- 
c^uence  of  gotnething  th'fet  'befalls  him*  wh4W 
8o  trespassing,  he  cannot  r^coV^r  damages,  uh^ 
less  ilie  injury  Wks  wiantdhly  inflicted. 
Among  these  is  the  *  late'  cafee  of  Shawnee 'Vj 
Chet^k  (Okla.)  ii37  Pae.  724,  to  tiijfch  ou* 
attention  has  beon  directed' by  a  suppli^men- 
lal  brief' filed  by  th'e  defendant.  The  casts 
in  support  of  the  two  rules  are  hopelessly  in 
conflict.'  We  have  only  to  say  that  we  pfe- 
fcr  to  follow  the  more  humane  rule,  rather 
than  \}\^  tule  that  an  owner;  of  land  <?annot 
bo  held  responsible  for  injuries  to  'children 
unless  the  same  were  i^antbnTy  inflicted."  The 
latter  rule  is-r'A  di-uol  and  wicked  dbctrine, 
nnwortby  of  a  civilized  jurispi*Udence, '-which 
p\its  property  above  humariltj^,  leaves  Entire- 
ly out  of  view  the  tender  years  khd' infirmity 
of  understanding  of  the  chijd,  ind(*ed  his  in- 
ubility  to  be  a  trespasser  ill' sound  legal " the- 
ory, and  visits  upon  ^iimi  the  consequences  of 
his  trespass  just  as  though  he  were  an  adtilt; 
and  exonerates  the  person  or  corporation  upon 
whose  property  he  is  a  trespasser  f^oin  an^ 


measure  of  duty- toward  fakn  whiekrthey  would 
not' owe  under  the  ttune  ctneumBtanoes  towards 
as  adult.^  ■Thonipsoir't  C6mment»riei  on  thd 
Law- of  NegKf^not^'seoj  1086;"         •   : 
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<Mllty  to  iRHjioip«K  .  •  .  . 
-  A  del  credfire.  agents  tliQi^h-  M  aells  to  an 
I4lidi4cl09ed.,  Jti(uyef>  i^.  liable  to  his  ^prificipa} 
only  as  a  guj^,r^ntor  for  the  iuyer  and  is  noi 
subject  to',  an  action  by.  the  principal  to  liti- 
gate .'disputes '  arising  on  the  contract  of  sale. 
tSee,  note  at  end'  of  this  dase.J 

[1272]  Appeal  Ifom  a  decision  of  Piekford^ 
J:,  in  an  action  tried  in  the  Commercial  Court 
^tWout  a  Jur\;  reported  [1W4]  T  K;  B:  449. 

The  fol1owl\ig  «eatertent  of  facts  is  taken 
in  substance  from  the  judgment  of  Piofclord; 
J.: — ^The  claim  in  this  action  id  against  tho 
defendants' a»  del  credere  brokers.  The  plaln*^ 
tiffs  are  timber  merdhant«  and  the  defend- 
ants kre  Wood  brokers,'  attd  the  action  arises 
out  of  a'  sale  of  timber  made  by  the  defend- 
ants as  brokers  for  the  plalntifilb.  The  name 
of  the  purchaser  i^'as  not  kt  the  time  of  th^ 
sale  discfosed  to  the  ptain tiffs,  but  ^e  pur^ 
cha'ser  was  in  fact  Mil1ar*s' Karri  and  Jarrah 
Company,'  Limited,'  a  company  bfun impeach* 
able  solvency.  The  defendants  gave  the  plain- 
tiffs a  sold  note  tvhich  was  in  tfie  following 
termi:  "861d  for'acicmint  of  Messrs.  Thomas 
Gabriel  k  Sons  td  mir  principals  about  880 
loads  Blackbuti  Scantlings  aspei*  specifica- 
tion at  foot  at  two  shilMn^b  and  nine  pence 
per  foot  cube."  Cost' freight  and  insuranete  to 
London.  Delivery  as  soon  as  posrfble  and*  td 
follow  on  after  dMivery  of  2000  settfi  tontract 
7th  February  190^.  To  be  paid  for  by  »«t 
cash  on  arHN-al  of  each  shipmentr  Any  ques- 
tion arising  under  this  contract  which  eanno* 
be  settled  by  the  brokers  hereto  shall  [1273] 
thert  be  submitted  td  arbitration  in  the  usual 
manner.  (Sigtied)  Churchill  &I  Sim,  Brokers. 
ThiB  goods  to  be  at  buyer's' ritek  in  respect  of 
fire  directly  they  leave  the  ship's  deck. 
;6rokerage  and  guarantee  2^  per  eent."  The 
bought  note  was  in  these'  words:  "Sold  to 
Messrs.  Millar's  Karri  and- '^arrah  Compahy 
(1902),  Limited',  for  aecount  of  'our  prine>* 
pkls:"  then  followed'  the  same  cfescrtption  of 
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the  gfoods'  and  the  same  terms  as  in  the  sold 
BOte,  except  that  the  bought  note  said  ''Bro* 
kerage  i  iper  cent/'  The  notes  did  not  dis-. 
close  to  the  plaintifllBl  the  name  of  the  buyers; 
nor  did  they  disclose  to  Millar's  Karri  and* 
Jarrah  Company  the  name  of  the  sellers. 
The  defendants  toolr"tiir*brokerage  and  guar- 
antee, or  what  is  called  a  del  credere  commis- 
sion, from  the  plaintiffs  in  respect  of  the 
transaction.  '"'Me  'plaintiffs  ^6t  into  default 
in  delivering  under  the  contract,  and  it  was 
arranged  tlyit  ^h^y  ^slyajjld  ,pajj,^a  sum  of 
200/.  in  respect  of  ^claims  arising  out  of  that 
delay,  and  it  was  also  arranged  that  the 
plaintiffs  woiild  deliver,  and  the  buyers  would 
accept,  the  balance  of  the  timber  under  a 
penalty  of  -290/^  to.be.^paid  \fy  the  plaintiffs 
if  they  did  not  deliver  the  balance  on  March 
1,  1911,  the  contract  having  been  made  in 
1408;  7h0'oaiitliac«sM»Tiiried  to  tha^  0xten4 
and  became  a  contract  hft  wMch'-^he^ plAMtiffs 
agreed  tb  dellfver  tlie  baUti'ce-of  the  g^oodd  and 
agk*eed  to  pay"  a  penalty  if  they  were  not 
delivered  by  Mdrch  1,  1911.  The  timber  was* 
not  all  deliver^cll  ty.  March  J,  1911,'  and  the 
buyers  deeline4  to  pay  to  thf$.  extent  of  ioOt.', 
because  ^hey  said  they  were  entitled  as 
againj»t.  the  price  that  might  be,  due  for  •  the 
goods  tQ  sat  off  250(.  which  was  owipg  by  the 
plaintiffs. under  the. contract  as  alteredi  That 
dispute  haying  /arisen  aqd  the  names- .  of 
the  bxiyers  being  by  that  time  known  to  the 
plaintiffs*  the  .b^yers.  were,  willing  to  have  the 
matter  settled  either  by  arbitration  or  by  the. 
submission  ,of  a  -ease.  |or  the  opinion  of  coun» 
sel  or  of  some  person  of  standing  in  the  jtrade. 
The  plaintiffs  dealing  to. agree  to  that  unless 
tlie  brokers,  the  defendantfi,  were  made  par- 
ties to  the  arbitration  of  the  case.  Jhfi  df- 
fendantet  took  up  the  position,  which  they 
still  adl^ere  tOnUiat  they  were  not  personally 
liable  to  the  plaintiffs  in  respect  of  the  per- 
formance of  the  contract;  thereupon  the 
plaintiffs  brought  this  action  against  them, 
alleging  thpit  by  a. custom  in  the  timber  tradjs 
where  a  merchant  selj^,  timber  through  a 
broker  to  an  [1274]  unnamed  principal,,  and 
the  broker  is  paid  a  del  credere  commission 
by  the  seller^  the  broker  is  responsible  for 
the  due  performance  of  the  contract  and  for 
the  payment. of  the  bills  .on  their  due  date, 
and  that  the  liability  of  the  broker  is  not 
limited  to  guaranteeing  the  solvency  of  the 
undisclosed  prin^ipaL 

JPlekford,'  J.»  fpund.^hat  the  custom  had  not 
been  proved,  and  held  that  a  broker  who  on 
a  sale  of  goodji  to  an  .undisclosed  buyer. re- 
ceives, a  •  d»\  oredere.  commission  fr(^m  the 
seller  is  not  liable  to  pay  the  seller,  for  the 
goods  if  the  buyer  is  solvent  but  has  refuse4 
to  pay  for  the. goods  on  the  ground  that  th« 
seller  has  not  duly  performed  the.  contract^ 
and  that*  the  broker,  is  liable  to  pay  the 
seller  onSy  if,  owi^g  to  the  insolvency  of  the 


buyer   or   sooke  ether  analpgoya  cause,   the 

seller  is  unable  to  recover  the  price  from  the 

buyer. 

.  The  plai»tiiEs  appealed.  - 


' '    •< .      .. 


.  Mchiller^  *K,C^  and  Do^glas  Hog^  for  ap- 
pellants. 

G^wrge  WBUm^e,  K.€^  and  A.  H.  Cka^ti/r 
for  respondents.  . 

Drake,  St9m  d  P^tfm,  solkitors  lor  appel- 
lants. •        •     f  -  •  i  ' 

CotDur4"d  UMwka^ej^  .^an*  4  Chomct,  my 
liflitors'loir  resfHmdenta. . 

[12751  BUC1U.BY,  L^.T-Ithipk  that  thin 
appeal ,  laiils.  For  *  the  d^ennination  of  the 
ease-  it  is-  not  .necessary  to  decide  wJiat  tlic 
obligation  of:  a  dal  credere  agent  ia.  It  is 
only  necessary  to.depide  n<^tively  that  thii 
ohligatiQn,  is  not,  so  extensive  as  to  eoiiatitut^ 
hunt  a  perspn  .with  ;irhoin  a  aeller  naj  liti- 
gate anyduipute  that- arises  out  of  a  oontract 
aad'dHMWine  wii^t  ia  the  aunt  which  is  due 
in  respect,  «|f-  ti^e  .coptjraot  which  ia  the  aubjcct 
of  the- del  credere,  agency*  The  appellaots* 
contention  on.the  eontrary.  is.k^aaed  on  GroTe 
r.  Pnbois^  1  T.  9.  1^2^, on  which  I  will  say  a 
word  in  a  moment. 

Xhe -facts  are., simple.  The  plaintiffs  arc 
timber  merchantai.  the  df^endanU  are  wood 
brokers.  A  contract  .w^s.  made  on  Jannary 
29,  ,1A08>  l^y  w)iich,a  sold  note  was  given  by 
the  dcifendlintg  tp  the  plaintiffs,  the  defend- 
ants, not  disclosing  the  buyer.  The  sold  notf 
expressed  that  the  defendi^nts  iiad  sold  for 
Xhfi  plaintiffs,  [1276]  who  ure,  principals,  cer- 
tain goods  at  certaii^  prices,  delivery  as  soon 
as  possible,  to  follqi^  on  after  delivery  of 
certain  setts  unde^  a  previous  contract,  to  be 
paid  for  by  net  cash  on  arrival  oi  each  ship- 
ment;, any,  .qu^^ion  arising  under  this  con- 
tr|u:t  which  cannot  be  settled  by  the  brt>kfr« 
hereto  shall  then  be  submitted  to  arbitration 
in  the  usual  mai^n^.  The  contract  was  p^- 
^  f prmed  to.  a  certain,  extent,  deliveries  took 
plape  under  it,  the  plaintiffs  then  fell  into 
default  in  deliverifig,  and  certain  varied  temi« 
w^re  arrived  at.  An  arrangement  was  mad<> 
Xq  p|vy  a.  certi^i^  sum  of  200/.  in  respect  of 
claims .  arising,  out  of  delay..  A  date  wa^ 
fixj9d,i  March  1^  1911,  upon  which  the  plaintiff* 
were .  to  .complete  delivery  und^r  a  penalty  of 
250lt  ii  they  failed.  Under  the  oontract  thu« 
varied  default  wfs  made;  the  last  deliverr 
was  not  effected  by  March  1,  1911;  one  ship- 
ment arrived  at  a  later  date.  A  dispute  aro*^ 
between,  ^he  parties  whether  the  penalty  wa« 
payable  or  not,  .  The  buyers  were  willing  to 
refer  to  arbitration  under  the  .contract,  thf 
plaintiffs  declined  .to  do  so  except  on  certain 
terms  which  were  not  assented  to,  and  there- 
upon  the  defendants  took  up  the  position  thst 
they  were,  not  personally  liable  to  the  plain- 
tiffs in,  respect  of  the  performance  of  the  con- 
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tract.  The  plaintiflTs  .then  broughjt  this  actioi^ 
Against  them,  alleging  that  they  wei-e.  personr 
ally  liable  under  the  contract. 

It  will  be  noticed  from  what  I  hai^e  said 
that  no  ascertained  sum  has  been  arrived  at 
as  between  the  vendora.and  the  vendees  as  to 
what  is  the  amount  due.    There  is  a  dispute 
pending  as  to  what  is  the  sum.    Ifxe  conten- 
tion before  us  is  that  the  vendor  is  entitled 
to  sue  the  del  credere  agent  and  to  ascertain 
for  the  first  time  in  that  prooeeding  what  is 
due  and  to  settle  in  that  proceeding  matters 
in  dispute  between  the  vendors  and  vendees 
as  to  what  the  amount  is.    The  ;contention  to 
that  effect  is  raised  od  what  Lord  Mansfield, 
C.J.,  said  in  Orove  t;  Dubois,  1  T.  B. ,  112. 
His  language  as  to  the  nature  of  a  del  credere 
contract  was  this:     "It  is  an  absolute  engage* 
ment  to  the  principal  from  th«  broker  and 
makes  him  liable  in  the  first  instance*    Ther^ 
is  no  occasion  for  the  principal  to  communi- 
cata  to  the  underwriter,  though  the  law  al- 
lows the  principal  for  his  [1277]  benefit  to 
resort  to  him  as  a  .collateral  security.     Put 
the  broker  is  liable  at  all  events/'    That  was 
language  that  affirmed  that  .the  del  credere 
agent  was  tinder  as  absolute  engagement  in 
respect  of  which  he  was  liable  in  the  first 
iBstanoe,  that  he  Was.  liable,  I  suppose,  lor 
the  performance  of  the  contract,  an-  expres- 
sion  which   i4  found   in  some  of  the  later 
cases,  that  his .  liability  was  not  confined  to 
a  liability  to  make  .good  the  event  of  insol- 
vency of  the  buyer  or  the  tnxpossibUity  of 
suing  the  buyer  by  reasoB  of  his  beiug  abroad 
or  anything  el  that  kiad,'  but  that  he  was 
liable  as  a  prlnetpdl.in  the  matter.     From 
that  it  would'  flow,  I  suppose,  that  he  would 
stand  in  the  position  of  a  subseller:  to.  the 
ultimate'  buyer  and  would  be  entitled-  to  re- 
tain any  profit  made  upon  the  sub-sale.    That 
of  course  is  inconsistent  with  the  general  idea 
as   regards  the   engagements   subsisting   be- 
tween seller  and  del  credere  agent  and  buyer. 
Lord  Mansfield's  language  in  Grove  v.  Dubois, 
1  T.  K.  112,  has  been  eritioised  in  Morxis  ▼. 
Cleasrby,  4  M.  &  S.  666;   Hornby  v.  Lacy,  6 
M. '^   S.   166,   and   Couturier   v;   Hastie,   8 
Kxch.  40.    In  the  first  case,  Morris  v.  Cleasby, 
4  M.  ft  8.  566,  Lord  Ellenborough  said  this, 
after  reading  what  I  have  read  from  Grove 
V.  Dubois,  1  T.  R.  112 :    "With  all  the  respect 
which   is  due  to  Lord  Maasfield.  and  those 
judges,  we  cannot  accede  to  these  propositions 
thus  generally  laid  down  without  restriction 
or  qualification.     The  doctrine  contained  in 
them,  as  so  laid  down,  appears  to  us  to  re- 
verse the  relative  situations  of  principal  and 
factor  and  to  have  a  tendency  to  introduce 
uncertainty  and  confusion  into  the  law  on 
this  subject/'    Lord  Ellenborough .  in  Hornby 
v.  Lacy,  6  M.  Jb  8.  171,  says:     *'I  own  X  OKn- 
not  think  that  a  commission  del  credere  is  to 
have  an  effect  attributed  to  it  beyond  that 
Ann.  Css.  1916C.— 69. 


w]^ch  regards  the  benefit  of  the  principal  who 
gives  the  commission.     The  commission  im- 
ports ;  that  If  the  vendee  does  not  pay  the 
factor  will;  it  is  a  guarantee  from  the  factor 
to  the  principal  against  any  mischief  to  arise 
from,  the  vendee's  insolvency.     But  it  varies 
not   an    iota   the    rights   subsisting   between 
vendor   and   vendee.     A   somewhat   different 
doctrine  seen^s  to  have  originated  with  Grove 
v.  Dubois,  1  T.  R.  112.     A  kind  of  magic 
effect  was  there  given  to  a  commission  del 
credere  [1278]  changing  the  relative  position 
of.  the  owner  and   buyer;    and  what  is  re- 
ported to  have  fallen  from  Chambre,  <J.,  in  a 
later  case  is. referable  to  the  same  authority; 
but  this  was  set  right,  as  I  think,  in  the 
judgment  in  Morris  v.  Cleasby,  4  M.  &  S.  ^66, 
which   was  given   after  much   consideration, 
and  I  may  add  with  the  concurrence  of  two 
of  our  learned  brethren  on  this  bench  now 
unhappily  no  more."     I  need  not  refer  with 
particularity    to    the    case    of    Couturier    v. 
Hastie,  8  Exch.  40.    The  decision  in  Grove  v. 
Dubois,  1  T«  K.  112,  is  criticiased  in  Story  on 
Agency  in  a  note  to  s.  33,  where  the  learned 
author,  says   this:      "It   was    laid    down    in 
Grove  v.  Dubois,  1  T.  R.  112,  that  a  commis- 
sion  d^l  credere  amounts  to  an  absolute  en- 
gagement .to  the  principal  from  the  factor  and 
makes  him  liable  in  the  first  instance.     But 
the  doctrine  of  that  case  on  this  point  seems 
incorrect,    A  factor  with  a  del  credere  com- 
mission is  liable  to  the  principal,  if  the  buver 
fails  to  pay  or  is  incapable  of  paying.     But 
he  is  not  primarily  the  debtor.    On  the  con^ 
trary,  tbo. principal  may  sue  the  buyer  in  his 
own  ,  name  ,  notwithstanding   the  del .  credere 
commission;   so  that  the  latter  amounts  to 
no  more  than  a  guaranty."    I  do  not  propose 
to   travel   through   more  of  the  authorities. 
They  have  all  been  most  carefully  reviewed 
by  Pickford,  J.,  in  the  judgment,  from  which 
this  appeal  is  brought.    The  proposition  which 
the  learned  judge  affirms  at  the  eiid  of  his 
judgment    seems    to    me   absolutely    correct. 
After  pointing  out  that  it  is  not  necessary 
lor  him  to  determine  whether  the  obligation 
oi  a   del   credere .  agent  extends   beyond  the 
case  of  insolvency  to  a  case  of  inability,  by 
reason  of  a  debtor  being  beyond  the  seas  or 
something  of  that  kind,  to  obtain  immediate 
payment,  and  that  it  is  not  necessary  to  de- 
cide what  his  obligations  are  ss  regards  mak- 
ing payment  in  default  of  payment  by  the 
.buyer,  he  goes  on  to  say  this:     ''I  think  it 
is  quite  clear  that  it"  (that  is,  the  obligation 
of  the  del  credere  agent)  "does  not  extend  to 
make  him  the  person  with  whom  the  seller  is 
entitled,  if  he  wishes,  to  litigate  any  disputes 
that  arise  out  of  the  contract  and  ascertain 
what  is  due  upon  it.    I  think  that,  according 
.to  the  authorities,  it  cannot  extend  further 
than    that    where    there    is    an   'ascertained 
amount  [12793  or  certain  sum  dye  as  a  debt 
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from  the  buyer  to  the  seller,  and  the  buyet 
fails  to  pay  that  amount  either  through  in- 
Holvency  or  something  that  makes  it. as  impod* 
sible  to  recover  as  in  the  case  of  insolvency, 
the  broker  has  to  answer  for  that  default  by 
reason  of  his  having  received  a  del  credere 
commission."  To  that  I  assent.  The  liability 
of  the  del  credere  agent  is  a  contingent  pe- 
cuniary liability,  not  a  liability  to  perform 
the  contract;  it  is  a  pecuniary  liability  to 
make  good  in  an  event  the  default  of  the 
buyer  in  respect  of  a  pecuniary  liability.  It 
does  not  extend  to  other  obligations  of  the 
coritraQt.  It  does  not  expose  the  del  credere 
agent  to  An  action  to  ascertain  the  sum  due. 
It  is  Jimited  to  a  contingent  pecuniary  lia- 
bility in  respect  of  a  sum  which,  as  between 
the  seller  and  the  buyer,  is  an  ascertained 
sum. 

On  these  grounds  I  think  that  the  judg- 
ment under  appeal  Is  right,  and  that  this 
appeal  should  be  dismissed. 

Ken:«edy,  L.J. — ^I  fim  of  the  same  opinion. 
I  think  myself  that  this  is  a  novel  effort,  very 
gallantly  made  a^d  supported  with  much  care 
and  learning,  to  put  the  position  of  a '  del 
credere  agent  where  it  has  never  been  before. 
I  think  it  has  always  been  understood,  both 
by  men  of  commerce  and  by  men  of  law,  to 
be  a  liabilHy  to  be  called  upon  by  the  prin- 
cipal to  pay  the  ascertained'  sum  when  due 
under  a  contract  from  the  other  cbntracting 
party.  .The  case  that  has  been  piit  here  is 
summarized  in  his  judgment  by  Pickfdrd;  J., 
at  p.  454,  where  he  says:  '^The  question 
which  I  have  to  decide  is  one  of  principle 
whether  the  seller  is  entitled  to  call  upon  the 
del  credere  broker  to  litigate  any  disputes 
that  may  have  arisen  between  the  seller  and 
the  buyer,  and  not  only  to  pAy  an  ascertained 
sum  which  the  buyer  has  refused  to  pay,  but 
also  to  ascertain  by  setting  up  the  buyers 
defences  how  much  is  to  be  paid."  That  was 
what  he  had  to  decide,  and  in  rtiy  judgment 
he  decided  it  rightly  on  principle  and  rightly 
on  authority.  I  cannot  help  thinking  that  it 
would  generally  be  correct  to  6ay  that  the 
del  credere  undertaking  or  guarantee  relates 
tc  the  solvency  of  the  contracting  party,  but 
I  am  not  going,  anv  more  than  Piekford,  J., 
did,  so  to  tie  il  down,  because  t  can  conceive 
of  a  case  in'  which  it  would  be  impossible 
[1280]  to  say  that  the  buyer,  though  he  xhiy 
be  temporarily  embarrassed,  was  not  able  to 
pay,  and  if  in  fact  he  did  not  pay  a  liqui- 
dated sum  on  the  particiilar  day,  I  think  it 
could  quite  conceivably  be  right  to  say  that 
recourse  to  the  agent  is  within  the  intention 
and  meaning  of  a .  del  credere  agency.  "  The 
ReUer  may  say  to  the  agent  "You,  who  hate 
taken  the  del  credere  commission,  hltve  given 
me  a  buyer  who  does"  not  produce  the  cash 
which  is  unquestionably  due  td  me  on  k'  cer- 


tain day.     You  say  if  I  can  press  it  on  the 
buyer  he  can  plEiy,  but  the  process  of  sqaeeziif 
is  a  difficult  and  a  tronblesome  one ;  tou  \a\^ 
agreed  that  he  shall  pay  me  that  liquidtted 
sum."    I  am  prepared  to  hold  my  mind  open 
as  to  whether  that  would  not  be  a  proper  ca«e 
in  which  to  call  upon  the  del  credere  a^nt 
to  fulfil  hilB  dutr;  and  I  think  that  that  wu 
what    was    perhaps    in   the   minds   of   thoM 
judges  "Who  have  not  ^absolutely  confined  them- 
selves to  solvency  as  the  question  to  be  con- 
sidered, but  have  also  considc^red  performance 
of  the  contracts  '  At  the  same  time,  from  eudi 
inference  as  I  can  draw  from  one's  knowledge 
and  experience,  I  cannot  help  thinking  that 
the  popular  'view  Is  not  far  wrong ;  certainW 
tf  you  asked  nine  people  out  of  ten  who  wen 
in    a   position   to   express   an   opinion   ther 
would  say  that  the'  del  credere  agent  guar- 
antees the  soiVeney  of  the  buver.     Lord  El- 
lenborough  in  the  case  of  Hornby  v.  Lacy.  € 
M.  A  S.  166,  sayv  this :     "I  own*  that  I  eas- 
not  think  that  a  commission  del  credere  is 
iO'have  an  effect  attributed  to  it  bevond  that 
Which   regards   the  'benefit  of   the   principal 
Who  gives  the  •  commission.    The  conunieskA 
imports  that,  if  the  vendee  does  not  pay,  the 
factor  ^ill."     That  is  patting  it  in  general 
terms  tkat  wbuM  iDclude  non-payment  mm- 
ply;  but  what  he  goes  on  to  say  in  the  «uDe 
sentence,   and  what  I   think   is   the   general 
idea,  is,  'Tt  is  a  guarantiee  from  tlie  factor 
to  the  principal  against  any  mischief  to  arise 
from  the  vendue's  insotveney."    I  do  not  think 
that  so  great  a  Judge  would  have  used  that 
phrase,  as  he  did,  in  the  commencement  of 
his  judgment,*  if  he  had  not  thought,  as  L 
following  him,  thinky  that  the  oentral  idea  is 
that  *'I  guarantee  to  give  you  a  client  who 
can '  pay  when  the  time  eomes."     But  I  am 
not  prepared  to  say  that  the  liability  of  the 
agent  will  not  go  a  little  further  and  (12811 
be  enforceable  when  there  is  an  aaeertained 
sum  so  aa  to  'be  on  undertaking  ^'If  he  will 
not  pSiy,  I  am  tealled  upon  on  my  guarantee 
to  pay.''     The  question  that  we  have  beard 
argued  with  so  much  care  is  a  totally  diffet^ 
ent  one;'  it  is  this:      "Is  the  agent  to  be 
treated  as  a  person  who  says  to  his  principal 
'I  turn  my  face  to  the  smiter  when  the  other 
side,  the  contracting  pa;Tty,  has  a  number  of 
disputes  with  you  about  what   is  doe:   sue 
ine,   I  take  upon*  myself  all   tlie  burden  of 
these  vexed  questions  though  I  may  not  ev«n 
know  of  the  oorrespondence  between  yon  arni 
him.     I  do  not  know  even  the.  righta  of  tb« 
parties;  I  cannot  say -whether  he  has  a  jfo<^<! 
answer  to  your  daim  by  reason  of  prior  con- 
tracts   and    dealinsfs '  by    set-off   or    coantcr- 
claim.' ''     It  is.  impossible,   I   think,  that  a 
business  man  ordinarily  would  take  snch  a 
view;  and  I  do  not  think  that  is  the  view  of 
the  l»w.  *  I  am  far  from  saying  that  5«i« 
might  not  have  In  any  given  trade  or  market 
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a  custom  by  which  a  del  credere  agent  may 
be  made  to  take  upon  himself  a  larger  lia- 
bility and  that  you  might  not  prove  a  custom 
under  which  the  person  who  says  **I  am  going 
to  do  business  as  a  del  credere  agent''  may  be 
holding  himself  out  as  a  person  who  under- 
takes a  larger  liability,  but  if  I  am  to  construe 
the  term  "del  credere  agent"  apart  from  spe- 
cial custom,  apart  from  usage  in  A  particular 
market,  1  do  not  think  that  it  includes  any- 
thing like  that  which  it  must  include  in  order 
to  justify  the  success  of  the  appellants  in 
this  case, 

Phillimore,  L.J. — I  agree.  It  has  been 
said  that  this  point  which  the  learned  judge 
has  decided,  on  which  we  have  heard  a  good 
deal  of  argument,  was  not  the, point  really 
raised  on  the  pleadings.  I  am  liot  quite  sure 
how  far  the  point  was  raised  by  the  plead- 
ings, but  looking  at  the  course  of  the  trial, 
looking  io  the  correspondence  which  wra  put 
in  without  objection,  I  am  sure  that  it  was 
open  to  Pickford,  J.,  to  decide  that  which  he 
has  now  decided,  namely,  whether 'on  the  par- 
ticular facts  of  this  case — and  that  is  all  I 
am  going  on — the  del  credere  agent  was  liable 
to  pay.  If  the  decision  in  Grove  v.  Dubois, 
1  T.  R.  112,  really  established  what  the  ))08i- 
tion  of  a  del  credere  [12821  agent  is,  the 
plaintiffa  would  be  right.  A  great  many  peo- 
ple have  thought  that  Grove  v.  Dubois,  was 
right;  apparently  the  current  of  American 
decisions  is  tliat  way.  I  think,  so  far  as  we 
are  oomrerned  in  .  thia  country,  that  it  ,  is 
pretty  well  establinhed  that  Grove  v.  Dutwis, 
1  T.  R.  112,  went  too  far.  Morris  v.  Cleasby, 
4  M.  k  S.  566,  and  Hornby  v.  Lacy,  6  M.  & 
B.  166,  were  cited,  as  Pickford,  J.,  said,  with- 
out disapproval  in  Couturier  v.  Hastie,  8 
Exch.  40.  Ko  later  esse  in  England  has  been 
brought  to  our  notice  in  wk^ch.  any  sugges- 
tion has  been  made  that  the  doctrine  in  Grove 
V.  Dubois,  1  T.  R.  112,  was  the  right  view. 
When  you  come  to  think  pf  it,  if  the  doctrine 
of  Grove  v.  Dubois,  1  X.  R.  112,  was  right, 
the  vendor  can  sue  the  del  credere  agent  not 
■lerely  for  the  price  of  the  goods  but  for  the 
refusal  of  the  ultimate  vendee  to  accept,  and 
I  find  no  case  in  which  that  view  has  been 
accepted.  If  Grove  v.  Dubois,  1  T.  R.  112, 
were  out  of  the  way,  then  the  del  credere 
agent  is  not  responsible  as  a  principal  to  his 
vendee;  he  is  responsible  only  in  virtue  of 
the  relation  which  arises  between  them,  name- 
ly, that  he  is  an  agent  for  making  a  contract 
w^ith  some  unknown  vendor  and  also  that  he 
jHiarantees  something.  ,  What  exactly  he  guar- 
antees, I  do  not  propose  to  say.  I  think  it 
is  quite  likely  that  he  does  more  than  guar- 
antee solvency,  but  what  I  do  think  is  that 
.  he  does  not  guarantee  the  performance  in 
Buch  a  case  as  this.  He  does  not  guarantee 
performance  where,  for  instance,  the  vendee 


refuses  to  take  delivery  or  accept  tlie  goods; 
he  does  not  guarantee  performance  where  tiic 
vendee  and  the  vendor  have,  no  doubt  through 
hiih  (because  the  correspondence  all  passed 
through  him  and  not  between  the  principals 
direct),  made  a  fre^h  arrangement.  Here 
the  arrangeorhent  made  was  that  the  vendors 
were  willing  to  pay  a  sum  of  money  and  that 
they  should  enter  into  a  contract  with  regard 
to  the  plt>mptitude  of  future  delivery.  The 
ffti'estion  of  construction  of  that  contract  may 
be  wrongly  raised  by  the  vendee,  but  from 
that  moment  forward  the  only  thing  -the 
vendors  could  possibly  look  to  th«  d^l  credere 
'agent  for  was  the  assurance  that  the  vendee, 
when  the  contract  was  ultimately  fonght  out 
with  him  and  these  points  on  the  subsequent 
contract  had  been  raised  [12831  and:  deter- 
mined, would  prove  solvent.  On  these  grounds 
I  think  this  appeal  fails. 
Appeal  dismissed. 


KdTE. 

Katnve-Aiid  Evteat  of  liability  of  Peil 
Cve4ere  Ase»t  to  PriaoiiliAl.  , 

Nature  of  tiability. 

» 

The  reported  case  hdlds  that  a  del  credere 
agent  is  liable  to  his  pHncipal  for  gbods'toM 
only  in  case  th^  purchaser  of  the  goods  fails 
to  pay  for  theni.  Although  there  is  authoi'ity 
for  a  dllTerenf  doctrine  this  view  that  the 
undertaking  of  a  del  credere  agent  is  in  the 
nature  of  a  guaranty  is  upheld  in  a  nulnber 
of  cases  both  in  the  United  States  ahd  in 
England.  Morris  v.  Cleasby,  4  M.  &  S.  566; 
Hornby  v.  Lacy,  6  M.  &  S.  168;  Peele  v.  NWth- 
cote,  7  Taiirit'.  478,  2  E.  C.  L.  477,  1  Udb. 
C.  PI.  178;  Ex  p.  Bright,  10  Ch.  D.  (Eiig.) 
566  j  Thompson  v.  Perkins,  3  Mason  282,  23 
Fed.  Cas.  No.  13,972;  Bradley  v.  Richard's&n, 
2  Blatchf.  343,  23  Vt.  720,  3  Fed.  Cas.  No. 
1,78(1;.  Muller  v.  Bohlens,  2  Wash.  378,  17 
Fed.  Cas.  No.  9,914;  Bunnell  v.  Mason,  1 
Story  643.  8  Fed.  Cas.  No.  4,179.  See  also 
Baker  v.  Langhorn,  6  Taunt.  519;  1  E.  C.  "L. 
470,  2  Marsh  215,  4  Campb.  396';  Corbe^t  v. 
Foote  [1884-1896]  Newfoundland  L.  Rep. 
276;  Ex  p.  Flannaganis,  2  Hughes  264,  12 
Nat.  Bankr.  Reg.  230,  9  Fed.  Cas.  No.  4,855; 
Wittkowski  V.  Harris;^  64  Fed.  712;  Titcomb 
v.  Seav<>r,  4  Me.  542;  Wasey  \.  Whitcomh, 
167  Mich\  58,  132  N.  W.  572;  Commercial 
Credit  Co.  V.  Girard  Nat.  Bank,  246  Pa.  St. 
88,  92  Atl.  44.  In  Bradley  v.  Richardson, 
supra,  the  ■  court  said:  "It  is' establfshed, 
that  the  undertaking  of  the  factor  is  merely 
to  answer  for  the  solvency  of  the  buyers*  of 
the  good^,  or,  rather,  to  guaranty  to  the  ■|)rin- 
cipal  the  payment  of  the  debt's  due  from  the 
buyers.  He  becomes  liable  to  pay  to  the 
principal  the  attiount  of  the  purchase-mbn^. 


1M2 


CITE  XDIS  VOL.  ANN.  CAS.  1916C. 


if  the  buyers  /ail  to  pay  it  when  it  becomes 
due.  This  is  the  effect  and  whole  extent  of 
his  engagement.  The  doctrine  is  so  laid  down 
in  all  the  adjudged  cases^  with<  few  exceptions, 
and  is  recognized  as  the  true  doctrine  by 
Chancellor  Kent  in  his  Commentaries,  and  by 
Judge  Story  in  his  Treatise  on  Agency.  And 
I  think  it  necessarily- must  be  so,  if  thCi  factor 
has  authority  to  sell  on  credit,  as  he  indis- 
putably has,  and  if  the  principal  may  main- 
tain an  action  against  the  buyers  of  the 
goods,  which  has  been  often  adjudged  and  is 
nowhere  denied."  And  in  the  same  case  on 
the  question  whether  such  a  guaranty  by  a 
factor  was  within. the  clause  of  the  statute 
of  frauds  requiring  a  contract  to  pay  the  debt 
of  another  to  be  in  writing,  it  was  sftid  by 
tlie  court:  ^'Some  confusion  has  arisen  on 
this  subject  from  the  decisions  on  the  ques- 
tion whether  the  undertaking  pf  a  factor  ijs 
a  contract  within  the  Statute  of  Frauds,  «nd 
so  must  be  in  writing.  The  better  opinion  is, 
that  it  need  not  be  in  writing;  that,  though 
a  guarantee,  it  is  vniot  a  collateral  engage- 
ment^ but  an  original  and  absolute  one,  that 
-thi^  pilc^a^^ot  whicli  the  gfetfd^'iafe  wld,or 
the  det>t8  created  by  the  saleb  of  *th^  goods, 
shall  be  paid  .tQ  the  principal  when  the  credit 
given  on  the  sales  shall  have  expired." 

1  It  was  held.  Vi  a  few  early  English  deci- 
sions that  the  liability  of  a  del  credere  agent 
to  his  principal  was  not  merely  that  pf  a 
guarantor  but  that  he  was  absolutely  liable 
in  the  first  instance  for  the  .proceeds  of  goods 
sold  by  him  fpr  his  principal.  Grove  v.  Du- 
bois, 1  T.  R.  112 ;  Bize  y.  Dickason,.  1  T.  R. 
(EngJ  28$$  Houghton  V.  Matthews,  3  B.  & 
P.  (Eng.)  485.  The  foregoing  cases  may  be 
regarded. as  overruled  by  the  reported  case 
and  the  English  cases  cited  in  the  opening 
paragraph  of  this  note.         .       ; 

The  doctrine,  however,  that  a  del  credere 
agent  is  liable  to  his  principal. in  the  first 
instance  finds  support  in  several  American 
decisions,  Lewis  v.  Brehme,  33  Md.  412,  3 
Am.  Rep.  190;  Swan  y.  Nesmith,  7  Pick. 
( Mass. )  220,  19  Am.  Dec.  283 ;  Balderston  v. 
National  Rubber  COi  18  R.  L  338,  27  Atl. 
607,  49  Am.  St.  Rep.  772.  See  also  Pugh  v. 
Porter  Bros,  Co.  118  Cal.  628,  50  Pac.  772; 
Cushman  v.  Snow,  186  Mass.  169,  71  N.  E. 
529. 

In  New  York  although  there  is  some  au- 
thority for  a  contrary  view  (see  Heuba«h  v. 
Rother,  2  Duer  (N.  Y.)  227;  Wallace  v. 
Oastle,  14  Hun  (N.  Y.)  106;  Gindre  v. 
Kean,  7  Misc.  582,  31  Abb.  N.  Cas.  100, 
28  N.  Y.  S.  4),  the  larger  number  of  deci- 
sions take  the  position  that  a  del  credere 
agent  is  liable  to  his  principal  in  the  fir^t  in- 
stance for  goods  sold  in  his  capacity  as  agent. 
Leverick  v..  Meigs,  1  Cow.  (N,  Y.)  045: 
Wolff  V.  Koppel,  5  Hill  (N.  Y-)  458,  affirmed 

2  Denio  3«8>  43  Am.  Dec.  751;  Cartwright  v. 


Greene,  47  Barb.  (N.  Y.)  9;  Blakely  v.  Jacob- 
son,  9  Bosw.  (N.  Y.).  140;  Sherwood  v.  Stone, 
14  N.  Y.  267.  See  also  Milliken  v.  Byerly, 
6  How.  Pr.  (N.  Y.)  214.  In  Wolff  v.  Koppd, 
supra,  the  court  said:  ''This  ia  a  class  of 
contracts  that  have  existed  in  this  country 
as  long  as  commerce  has  flourished,  and  under 
which  business  is  daily  transacting  to  a  large 
amount.  The  understanding  of  the  mercan- 
tile community  has,  I  apprehend,  been  general 
and  uniform,  that  the  agreement  between  the 
principal  and  factor  was  original  and  abso- 
lute to  pay  the  price  of  the  sale,  deducting 
the  commission,  at  the  time  the  credit  ex- 
pired. I>oubtless  the  factor  expected  the 
fund  would  be  received  from  the  purchaser; 
biit  whether  received  or  not,  he  charges  him- 
self with  the  amount  in  his  account  with  his 
principal.  A  contrary  rule  would  require  the 
principal  tp  exhaust  his  remedy  against  the 
purchaser,  in  order  to  determine  his  insol- 
vency, before  he  could  charge  the  factor  a» 
surety."  In  Cartwright  v.  Greene,  47  Barb. 
(N.  Y,)  0,  it  was  held  that  it  is  not  neces- 
sary for  a  principal  in  order  to  hold  his 
Agent  liable  for  the  purchase  price  of  good* 
sold  to  show  that  he  has  tried,  to  collect  from 
the  person  who  bought  from  the  agent. 

JExtetU  of  Liability. 

It  has  been  held  that  a  del  credere  ageat 
does  not  guarantee  the  bills  of  tauAkmrngB  emit 
by  him  to  his  principal  in  payment  for  good* 
sold  where  ^e  bills  are  forwarded  under  in- 
structions fr6tti  the  principal  or  that  method 
of  remittanee  is  the  ordinary  oourae  of  bosi- 
nesa  between  them.  Heubaeh  ▼.  Rother.  2 
Duer  (N.  Y.)  227;  Leverick  v.  Meigs,  1  Cow. 
(N.  Y.)  646;  Sharp  v.  Emmet,  6  Whart. 
(PA.)  288,  34  Am.  Dec.  664.  See  also  Cart- 
wright  V.  Greene,  47  Barb.  (N.  Y.)  9.  It  i? 
otherwito  however  where  it  appears  that  the 
understanding  of  the  parties  is  that  the 
agent  shall  guarantee  the  remittances.  Hea- 
hach  V.  Rother,  2  Duer  (N.  Y.)  227,  wherein 
it  was  held  that  a  ^el  credere  agent  who  re- 
mitted to  his  principal  in  advance  the  fuad^ 
due  for  a  sale  made  on  credit  was  liable  as 
for  a  personal  debt  and  should  make  good  is 
case  the  remittance  proved  worthless. 

In  Muller  v.  Bohlens,  2  Wash,  378,  17  Fed. 
Cas.  No.  9,914,  it  was  held  that  an  agent  who 
sold  goods  for  a  del  credere  oonunisaion  was 
liable  to  his  principal  on  a  protested  Mil  of 
exchange  which  he  took  from  a  purchaser  in 
payment  for  goodil  sold,  but  was  not  liable 
on*  another  protested  bill  which  he  purchased 
from  a  solvent  person  for  a  remittance  to  his 
principal  in  accordance  with  the  tatter's  di 
rections. 

If  the  agent  is  guilty  of  negligence  and 
deviates  from  the  instructions  of  his  principal 
in  making  a  remittance,  as  by  drawing  a  bill 
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of  exchange  on  a  person  of  pooi^  credit,  be  is 
liable  for  the  payment  of  the  bill  in  case  of 
its  dishonor.  Leverick  t.  Meigs,  1  Cow.  (N. 
Y.)  645.  See  also  Lucas  v.  Groning,  7  Taunt. 
164,  2  E.  C.  L.  164,  2  Marsh:  460. 

In  Lewis  v.  Brehme,  33  Md.  412^  3  Am. 
Rep.  100,  if  was  held  that  a  del  credere  agent 
was  bound  to  see  that  the  proceeds  from  a 
sale  of  his  principal's  goods  were  safely  trans- 
mitted to  him '  in  the  absence  of '  special  in- 
structions from  the  principal  regarding  the 
manner  of  remitting. 

A  del  credere  agent  need  not  account' to  his 
principal  for  the  proceeds  of  a  sale  of  goods 
until  the  period  of  credit  extended  to  the 
purchaser  has  expired.  Lewis  v.  Brthnie,  S3 
Md.  412,  3  Am.  Rep.  190;  Upham  v.  Lefavour, 
11  Mete.  (Mass.)  174;  Leverick  t.  Mei^^s,  1 
Cow.  (N.  Y.)  646;  SWan  v.  Nesmith,  7  Pick. 
(Mass.)  220,  10  Ami.  Dec.  282. 

It  has  been  held  that  an  agent  who  makes 
a  contract  with  his  principal  to  be  liable  for 
the  proceeds  of  all  goods  sold  by  the  agent, 
is  not  discharged  from  responsibility  where 
notes  taken  in  paymeht  for  goods  soTd  by  the 
agent  are  renewed  by  the  principal  after  suit 
has  been  instituted  for  an  accounting  between 
the  parties.  Buelterman  v.  Meyer,  132  Mo. 
474,  34  S.  W.  67.  And  where  a  del  credere 
agent  ^ho  has  sold  gbods  at  a  par  price  takes 
payment  in  depreciated  bank  notes  he  eiinnot 
set  off  this  loss  in  accounting  to  his  pYincipal 
but  must  account  for  the'  purchase  price  at 
par.  Dunnell  v.  Mason,  1  Story  543,  8  Fed. 
Caa.  No.  4,170. 

A  local  agent  who  had  agreed  with  his 
principal  to  indorse  all  ihe  notes  which  he 
took  in  payment  for  his  principal's  goods  has 
been  held  not  to  be  liable  for  goods  sold  by 
a  general  agent  of  the  principal  where  it 
appeared  that  the  local  a^nt  jprbtestM 
against  the  sale  6n  the  ground  that  the  pro- 
posed vendee  was  insolvent  and  refn^'ed  to  fn- 
dorse  his  note  for  that  reascm.  Springfield 
Fertilizer  Co.  V.  Tompkins,  16  Ind.  App.  403. 
And  a  factor  who  guarantees  safes  for  his 
principal  is  not  chargeable  by  the  principal 
for  goods  sold  but  sttbseqnen'dy  reeovered 
from  the  purchaser  because  of  his  fraVid,'  or 
for  goods  which  hare  been  rejected  by  the 
purchaser  as  not  being  up  to  sample.  TakdH^ 
T.  Canton  Mills  Co.  31  Abb.  N.  Cas.  «7,  30 
K  Y.  S.  421  (Arbitratiim). 

It  has  been  held  that  whet^,  under  the 
tefnis  of  an  kgreefnent,  an  agent  becomes  a 
guarantor  of  all '  sales  made  for  his  principal 
and  the  agent  has  a  right  to  sell  on  credit, 
he  cannot  be  held  liable  as  for  a  conversion 
of  goods  sold  on  ereditr  even  though  he  has 
failed  to  collect  for  the  sales.  Standard  Fer- 
tilizer Co.  V.  Van  Valkenbnrgh,  21  Mlse;  569, 
47  N.  Y.  8.  708. 

Where  a  contract  of  sale  was  made  by  a  del 
credere  kgont'  of  goods  which  had  been  sold 
to  another  at  the  time  the  contract  was  en- 
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tered  into,  this  fact  being  unknown  to  either 
of  the  parties,  it  was  held  that  the  agent  was 
not  liable  to  his  principal  for  ihe  price  of 
the  goods  as  tliere  was  nothing  capable  of  a 
transfer  at  the  time  of  the  making  of  the 
contract.  Couturier  v.  Hastie,  5  H.  L.  Cas. 
(Eng.)  673,  2  Jur.  N.  S.  1241,  25  L.  J.  Exch. 
253. 

Where  a  del  credere  agent  has  received 
goods  from  liis  principal  undev-  an  express 
contract  which  does  not  oblige  the  agent  to 
insure  the  goods,  he  is  not  liable  lor  the  loss 
of  the  goods  by  fire  even  though  the  invoice 
of  the  goods  bears  a  stipulation  in  very  small 
type  that  the  stock  is  "to  be  kept  covered 
by  insurance  for  the  benefit  of  the  consignor.*' 
Sturtevant  Co.  v.  Cumberland,  10^  Md.  587, 
14  Ann.  Cas.  675,  68  Atl.  351. . 

In  a  jurisdiction  where  the  doctrine  of  the 
absolute  liability  of  a  del  credere  agent  pre- 
vails it  has  been  held  that  the'  a^6nt  is  liable 
to  his  principail  for  interest  on  the  amount 
due  from  the  dale  on  which  the  credit  extend- 
ed to  a  purchaser  expires.  Blakely  V.  Jaiob- 
Bon,  9  Bosw.   (N.  Y.)  14d'.  • 
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Tiamilnril  mmI  Teftaat,  --  CoT^iiaat  for 
Ferpetval  R«»«wal  •f  I^HfiO* 

.  Cayeni^ntQ  in  .a  lease,  for  continual  renewals, 
while  not  favored,  because  tending  to  create 
a  perpetuityj  Are  valid  .and  enforceable  if  ex- 
plicit and  clear.  '   '•  .  ' 

[See  note  at  end' of  this  case.l 

•      f  • 

Same. 

A  covenant  in  a  lease  by  a  city  for  21 
years  "to  renew  it  at  its  expiration  for  21 
years,  *Svith  a  like  covenant  for -future  renew- 
als of  the  lease  as  is  contained  in  this  inden- 
ture," is  one  for  future  renewals  in  perpetuity. 

£8eo  nqte  at  epd  of  this  case*] 


Four  yeadwalS'Ol  a  lease  lor  21  years  are 
a  practical. 'oonstr  vet  ion  of  a  covenant  of  the 
original  lease,  to  be  given  ^reat  weight  by  a 
court,  as  one  for  future  renewals  in  per- 
petuity. ; 

[See  note  at  end  of  this  case.] 

Municipal    Cosporations    —    Power    to 
I«ease  —  Limitation  Kot  Retroactive. 

Ordinances  and  sttitutes  limiting  the  pe- 
riod for  which  the  dty  may  lease  property, 
not  being  retroactive,  do  not  affect  renewals 
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under,  a.  prior  valid  l«ise  by  the  city  of  New 
York  Iqr  21  years,  with  covenant  for  renew- 
als in  perpetuity.  , 

Burns!  v.  Yejr  YorJc,  158  N.  Y.  App.  Div. 
729,  reversed. 

.  Appeal  from  Appellate  Division  of.  Supreme 
Court,  First  Judicial  Department, 

Submission  of  controversy*  Jdhn  N.  Burns, 
administrator,  plaintiff,  and  City  of  New 
York,  defendant.  Judgmeht  for  defiendant. 
Plaintiff  appeals.  The  facts  are  staled  in  the 
opinion.     KEVBBHed. 

James  A.  Donnetfy  for  appellant. 

Frank    L,    Polky    Charles   J,    Sehrhas    and 

Terence  Farley  for  respondent. 

.  [519]  Chase,  J. — The  mayor,,  aldermen 
and  commonalt^j'  of  the  city  of  New  York,  in 
]$11,  leased  to  John  Dixey  a  small  piece  of 
real  property,  ii)  the  city  of  New  York  now 
known  as  No.  103  Park  Row.  The  leas^  was 
for  the  term  of  twenty-one  years,  beginning 
May  1,  1806.  It  contained  a  covenant  by  the 
lessor  that  "They,  the  said  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York, 
their  successors  and  assigns  shall  and  will, 
at  the  expiration  oi  ttua  tJgttns  hereby  demised, 
again  demise  and  to  farm  let  the  above  prem- 
ises in  pursuance  of  this  present  lease  unto 
the  said  John  Dixet,  h^s  exi;ciitorSf'  adminis- 
trators or  assigns  for  and  during  the  term 
of  twenty -one  years  thereafter,-  with  a  like 
covenant  for  future  rene^rals  of  the  lease  an 
is  contained  in  this  present  indenture,  and 
upon  surh  rents  and  oUier  term»  and  condi- 
tions as  shall  be  agreed  upon  between  the 
parties,  or  as  shall  be  determined  by  two 
sworii  •a^t)ti(ftMh*g,-oAe  of  S^hom  to'be -ohosB^ 
by  each  of  the  «a!d  parties:  iiiifHs  th#  said 
premises  or  some  part  ther(»(rf  shall  at  the 
expiration  of  tlie  said  term  hereby  demised 
be  required  for  public  purposes;  in  which 
case  the  said  term  shall  not  be.  reviewed,  but 
the  said  Mayor,  Aldermen  and  Commonaltj 
of  the  City  of  New  York,  their  successors 
and  assjigns  shall  and  will  pay  to  the  said 
John- Dixey,  his.  eowcutors,  administrators  or 
assigns,  the  value  of-  sueh  buildings,  as  shall 
he  erected  in'  pnrstiance  of  this  lease.  .  .  ." 
[520]  On  May  1,  1827,  May  1,  1848,  May 
1,  18f{9,  and  on  May  1,  1890,  and  on  each>of 
>aid  dates,  said  lease  wa6  Renewed  for  a  furth- 
er term  of  twenty-one  years  to  the  8Uc<^es8or 
in  interest  of  said  Dixeyl  Kach  of  said  re- 
newals contained  a  provision  similar  to  the 
provision  quoted  from  the  first  lease  provid- 
ing for  future  renewals.  Prior,  to  May  1, 
1911,  .^t  ihe;  expiration  of  ih'e  lease  dated 
May  1,  1890,  the  successor  in  interest  of  said 
Dixey  duly  applied  for  a  renewal  of  said  lease 


for  a  further  period  of  twenty -one  years, 
which  application  was  refused.  The  plain- 
tiiTs  testatrix  and  her  predecessors  in  title 
fully  performed  all  the  conditions  and  cove- 
nants required  of  the  lessee  by  the  terms  of 
said  leases.  The  preniiaes  are  not  required 
for  public  purposes.  The  respondent  claims 
that  if  the  original  lease  did  not  provide  for 
perpetual  renewals  the  leases  executed  on 
and  subsequent  to  May  1,  1869»  were  made 
without  authority  of  law  and  are  void,  be- 
cause of  the -ordinances  passed  by  the  common 
council  of  the  city  of  New  York  in  1844  and 
subsequent  acts  of  the  legislati^re.  (Ordi- 
naucea  of  the  City  of  New  York^  sections  9 
and  10,  title  4,  as  ratified  and  confirmed  by 
chapter  225,  Laws  of  1845;  chapter  217,  Laws 
of  1853,  section  7;  chapter  446,  Laws  of  1857, 
section  41^  chapter  ,876,  Laws  of  1869,  sec- 
tion 8;  chapter  410,  Laws  of  1882,  section 
170;  present  Charter  ol  the  City  of  New  York, 
section  205.) 

But  one  question  of  law  is  presented  on 
this  appeal  and. that  is  involved  in  the  con- 
struction of  that  part  of  the  lease  quoted  re- 
lating to  the  renewals  thereof.  Was  it  the 
intention  of  the  parties  to  the  leaae  to  pro- 
vide for  perpetual  renewals? 

Covenants  by  a  landlord  for  continual  re- 
newals are  not^  favored  for  they  tend  to  create 
a  perpetuity.  When  they  are  explicit  the 
more  established  weight  of  authority  is  in 
favor  of  their,  validity.  {Kent's  Comm.  vol. 
4, 109.)  The  rule  stated  by  Kent  was  the  law 
in  England  and  has  been  frequently  stated  by 
wr iters  and  in  opinions,  by  the  courts  both  ia 
Kngland  and  in  this  country.  (Piatt  on 
[521 J  Leases,  709;.  Taylor's  *  Landlord  and 
Tenant,  section  335 ;  3  Washburn's  Real  Prop- 
er ty»  46.9;  MeAdam  on  Landlord  and  Tenant, 
section  123;  Jones  on.  Landlord  and  Tenant, 
s^tion  343;  Tritton  v.  Foote,  2  Bro.  C.  C. 
(£ng.)  636,.jB39  and  note;  Hare  t«  Burges,  4 
Kay  &  J^  (K^g.)  45;  Rutgers  y.  Hunter,  6 
Johns,  Ch.  (N.  Y.)  215;  Carr  v.  Ellison,  20 
Wend..  178;  Hoff  v.  Royal  Metal  Furniture 
Co.  117  App.  Piv.  884,  103  N.  Y.  S.  371,  o/- 
firm^4,  189  N.  Y.  55$,  82  N.  £.  1128;  Drake 
V.  I)oard  of  Education,  208  Mo.  540,  13  Ann. 
Cas.  1002,,  106  S.  W.  650,  123  Ann.  St.  Rep. 
448,  14  Lr.A.(N,S..)  829.) 

Reading  the  provisions  of  .the  leases  in  ques- 
tion in  the  light  of  the  settled  law  upon,  the 
snbject  of  the  constrnctkm  of  eQTenants  for 
renewal,  it  is  difficult  to  avoid  the  conclusion 
that  tlie  parties  to  the  original  lease  in  pre- 
paring the  same  had  the  established  rule  of 
law  in  mind  and  intended  to  bind  the  city 
to  grant  future  renewals  in  perpetuity.  Sudi 
intention  is  not  left  to  conjecture  or  to  be 
implied.  It  is  olearly  and  specifically  provid- 
ed by  the  lease  that  it  shall  run  for  a  term  of 
twenty -one  years  and  that  at  the  expiratioa 
of  the  term  it  will  be  renewed  "with  a  like 
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covenimi  for  future  renei^als  of-  the  leu^ae  aa 
is  contained  in  this  present  indenture.*'     As 
the  language  in  regard  to  future  renewals  U 
clear,. it  akould  be  eaforced. 

The  respondent  relies  upon  th^  case  of  Syma 
▼.  New  York,  106  N.  Y.  153,  li  X.  E.  369. 
The  plaintiff  in  the  Syms  case  brought  the 
action  to  reform  two  leases.  The  city  of  New 
York  bad  executed  a  lease  for  the  term  of 
thirty  years  which  ended  on  the  first  day  of 
May,.  1840.  In  it. the  city  agreed  that  at  the 
expiration  of. the  term  it  would  give  a  new 
lease  ''^for  and  during  the  term  of  twenty-oQe 
years  thereafter  with  a  like  covenant  for 
future  renewals  of  the  lease  as  .if  contained 
in  this  present  indenture."  A  new.  lease  was 
given  at  the  end  of  the  first  term  |or  a  term 
of  twenty-one  years, .  and . ,  it  was  therein 
covenanted  that  at.  the  end  of  such  renewed 
term  another  lease  woul4  be  given  ^'in  pur- 
suanoe  of.  this  present  lease  .  .  .for  and 
during  the  term  of  twenty-one  years  there- 
after upon  [522]  .such  rents  as  ^hall  ,  be 
agre4^d  upon/'  At  the  end  of  the, second  lease, 
a  third  les,se- was, given  to  ^  assignee  of  the 
first  lessee,  and  iq  sucli  t}urd  le^se  there  was 
no  covenant  lor  a  renevvaL  but  the  lessee  ex- 
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pressly  ei»yenanted  ^liat,  at,  the,,  end  of  the 
term  he  wopld  peaceably  and  quietly  leave, 
»in'T)^deif  and  yield  up,  to  the  city  or  its  suc- 
cessors or  assigns  all  the  demised  premises. 
Near  the  end  of  the  term  9f  the  Isst  lease  the 
city  sold  thjS  property  to  a  stranger  to  the 
lease.  Ther^fter  the  successor  of  th^  lessee 
brought  the  action  to  reforn^  the  le^i^e^  given 
in  renewal  of  the  original  leave  so  as  to  in- 
sert in  each  a  covenant  for. a  further  renewal 
of  tweqty-one  years  from  the.  date  of  the  ex- 
piratiqn  of  su^h  renewals. .  The.  court  in  the 
opinion --say  (page  168):  "This  action  was 
brought  mainly  for  the  purpose  of  reforming 
the  last  two  leases.  But  there  was  no  proof 
of  any  mistake  or  fraud  in  their  execution, 
or  in  the  terms  i^i^serted  in  them,. and,  there; 
fore,  ev^n  if  the  .statute  of  limitations  did 
not  furniali  a  bar  to  the  actip^  tp  reform  the 
leases,  there  was  no  \}Asis  or  ground  for  their 
reformatio^.  The  plaintiff's  action,  thereiorQ, 
utterly  failed  and  a  verdict  was  properljf 
directed  for  the  defendants.*'  It  wai^  not 
necessary  for  the  oourt  to  discuss  the  conr 
struction  of  the  original  )ease,  as  the  renewals 
had  been  given  and  accepted  without .  fraud 
or  mistake^  and  by  the  terms  of  the  last  re- 
newal neither  the  lessee  nor  any  person  claim- 
ing under  him  could  assert  any, right  to  the 
premises  after  the .  termination  of  such  lease. 
The  court,  however,  did  in  the  course  of  the 
opinion  use  language  as  follows :  ^'The  leas^ 
executed  in  1810  should  not  be  so  construed 
as  to  create  a  perpetuity.  ( Rutgers  v.  Hiuit- 
er,  6  Johns:  Ch.  (N.  Y.)  .215;.Cfi:r  v.  Ellison, 
20  Wend.  (X.Y.)  178;  Piggot  v.  Mason,  1 
Paige  (N.  Y.)  412;  Banker  v.  Braker,  9  Abb. 
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N.  Cas.  411.)  .  I^  language  is  satisfied  by 
holding  that  it  gave  the  lessee  the  right  to 
two  renewals  and  those  renewals  were  subse- 
quently given  and  it  must  he  assumed  that 
the  parties  so  understood  the  first  lease.  The 
two  renewals  signed  by  poth  parties  gave 
that  lease  [523]  a  practical  construction 
which  should  have  great  weight  with  any 
court  called  upon  to  ascertain  its  meaning 
and  effect.'* 

Notwithstanding. the  statement  of  the  court 
regarding  the  covenant  for  renewal  in  the 
Syms  case,  we  think  that  if  the  intention  of 
the  parties  in  that  lease  had  not  been  shown 
by  their  acts  amounting  to  a  practical  con- 
struction, and  if  the  renewals  had  not  been 
accepted  and  fully  agreed  to  by  the  parties 
in  the  form  stated,  the  language  of  the 
original  lease  would  not  .have  been  satisfied 
by  granting  two  renewals  thereof. 

The  intention  of  the  parties  in  this  case  is 
shown  by  the  four  renewals  covering  a  period 
of  nearly  one  hundred  years  to  have  been  in 
accordance  with  the  construction  of  the  "ap- 
pellant. As  said  by  the  court  in  the  $yms 
case,  these  renewals  are  a  practical  construc- 
tion of  the  original  lease  which  should  have 
great  weight  with  any  court  called  upon  to 
ascertain  .the  meaning  and  effect  of  the  lease, 
itself. 

In  Storms  v.  Manhattan  R.  Co.  178  N.  Y. 
493^  71  N.  E.  3,  6  L.R.A.  62i>,  the  court  con- 
strued a  lease  having  a  covenant  in  the  exact 
words  of  the  covenant  in  the  lease  now  under 
consideration.  The  court  there  referred  to  the 
lease  as  one  Entitling  the  lessee  to.  perpetual 
renewals  and  sav:  ''The  covenant  for  re- 
newal  must  be  considered  as  perpetual,  abso- 
lutely binding  the  city  until  some  portion  of 
the  land  upon  which  the  plaintiff^s  building 
stands  shall  be  actually  required  for  public 
purposes  by  the  City  of  New  York.".  The 
decision  in  the  Storms  case  was  subsequent  to 
the  decision  in  the  Syms  case,  and  it  supports 
the  claim  of  the  appellant  that  the  court  is 
not  bound  by  language  used  in  the  opinion 
in  the  Syms  case,  which  was.  not  only  not 
necessary  to  the  decision  of  the  case  but  was 
used  in  connection  with  its  reference  to  tlie 
practical  construction  placed  upon  the  lease 
by  the  parties  to  it.  It  is  conceded  that  if  it 
was  not  the  intention  of  the  parties  to  the 
lease  under  consideration  to  provide  for  per- 
petual [524]  renewals  the  judgment  appealed 
from  is  right  and  should  be  affirmed. 

The  intention  to  grant  renewals  in  per- 
petuity is  not-  sKown  by  a  general  eo-reimwt  t6 
renew  upon  the  Same  cfov^nants,  eoikditlpns 
and  agreements  as  contained  in  the  original 
lei^se.  There  must  be  some  language  in  the 
covenant  which  shows  an  intention  to  include 
in  th^  renewal  leases  a  particular  covenant 
in  regard  to  future  renewals.  (Muhlenbrinck 
y.  Pooler,  40  Hun  526,  IN.  Y.  St.  Rep.  223 ; 
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Carr  v.  Ellison,  20  Wend.  (N.  Y.)  178;  Wins- 
low  V.  Baltimore,  etc.  R.  Co.  188  U.  S.  648, 
23  St.  Ct.  443,  47  U.  S.  (L.  ed.)  635.)  The" 
lease  under  consideration  expressly  provides 
that  the  renewal  leases  shall  contain  a  cove- 
nant in  regard  to  renetcuU  the  same  as  in  the 
original  lease.  Tliis  agreement  the  parties 
ate  entitled  to  have  carried  out. 

In  Hare  v.  Burges  (supra)  a  clause  in  a 
lease  providing  for  a  renewal  lease  at  the 
same  rents  and  subject  to  the  same  covenants 
including  this  j^eeent  covenant  was  held  to 
^ive  to  the  lessee  the  right  to  perpetual  re- 
newals. 

in  Hodges  v.  Blagrave,  1$  Beav.  (Eng.) 
404,  the  lease  contained  a  covenant  on  the 
part  of  the  lessors  to  renew  for  twenty-one 
years  ''and  that  in  every  future  lease  should 
also  be  inserted  the  like  covenant  for  renewals' 
at  the  expiration  of  the  first  ten  years  of 
every  such  lease."  Tlie  court  held  that  the 
lessee  was  entitled  "to  a  perpetual  renewal 
from  time  to  time  forever  upon  .the  terms 
8tate<l  in  the  original  lease.'*  In  Hoff  v. 
Hoyal  Metal  Furniture  Co.  (supra)  the  lease 
containied  a  covenant  that  ''Said  party  of  the 
second  part,  its  successors  or  assigns,  to  have 
the  privilege  of  renewing  this  lease  from  ^ear 
to  year  upon  notice  to  that  effect  in  writing, 
given  on  or  before  the  day  of  the  date  of  the 
^expiration  of  each  and  every  year  by  written 
notice  addressed  to  the  party  of  the  first  part 
at  her  last  known  address.**  The  court  held 
that  the  covenant  entitled  the  lessee  to  per- 
petual yearly  renewals. 

It  is  not  denied  that  the  mayor,  alderman 
and  commonalty  [525]  of  the  city  of  New 
York  had  the  power  to  make  the  lease  in 
181  J,  and  therein  provide  for  perpetual  re- 
njBwals..  Neither  is  it  claimed  that  the  ordi- 
nances and  the  acts'  of  the  legi^ature  pre- 
vented the  renewal  of  said  lease  from  tlihe  to 
time  if  it  was  so  agreed  in  the  origihal  leasee. 
The  ordinances  and  acts  of  the  legislature 
were  not  intended  to  affect  outstanding  valid 
contracts. 

The  judgment  should  be  reversed  and  judg- 
ment directed  in  favor  of  the  plaintiff  in  ac- 
cordance with  this  opinion,  with  costs. 

Willard  Bartlett,  CH.  J„  Hiscock,'  Coltin, 
Cuddeback,  Miller  and  Cardozo,  J  J.,  concur.' 

Judgment  reversed,  etc. 
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It  is  the  purpose  of  this  note  to  review  the 
recent  cases  discussing  the  question  wliether  a 
eovenant  in  a  lease  for  a  renewal  should  be 
construed  as  a  covenant  for  perpetual  re- 
newal.'   The  earlier  cases  are  considered  in 


the  notes  to  Drake  ▼.  Board  of  Education,  aa 
reported  in  13  Ann.  Gas.  1002,  and  123  Am. 
St.  Rep.  448,  462. 

The  courts  lean  against  a  oonstmctioD  of 
a  renewal  clause  in  a  lease  that  will  make 
the  lease  out  in  perpetuity.  Therefore  it  is 
generally  held  that  a  lease  containing  a  cove- 
nant to  renew  at  its  expiration,  with  eove- 
uants,  terms,  and  conditions  similar  to  those 
contained  in  the  original  lease,  is  fnfly 
carried  out  by  one  renewal  without  the  in- 
sertion of  another  covehafit  to  renew.  U.  S. 
Brewing  Co.  v.  Wolf,  181  HI.  App.  509; 
Fetgenspan  v.  Popowska;  75  N.  J.  Eq.  342,  72 
Atl.  10035  Fergen  V.  Lyons  (Wis.)  155  X.  W. 
935;  Rex  V.  8t.  Catharines  Hydraulie  Co.  43 
Can.  Sup.  Ct.  595;  Wilson  t.  Kemer,  21  Oat 
W.  Rep.  477,  3  Dominion  L.  Rep.  11,  3  Ont. 
W.  X.  789;  Hoadley  v.  Bayntun,  31  West  L. 
Rep.  (British  Columbia)  751.  See  also 
Leavitt  V.  Maykel,  203  Mass.  506,  89  N.  £. 
10^6,  133  Am.  St.  Rep.  323;  Greenville  Bank 
V.  Gornto,  161  N.  C.  341,  77  S.  E.  221 
Compare  Swan  v.  Colelough,  Hayes  &  J. 
( Eng. )  807.  Thus  in  Fergen  v.  Lyons,  supra, 
the  court  said:  "An  Unqualified  corenant  to 
renew  a  lease  calls  for  a  new  lease  for  the 
same  period  and  upon  the  same  temiB  as  the 
original  lease,  'Except  the  agreement  to  re- 
new." And  in  Feigettspan  t.  Popowska,  76  X. 
J.  Eq.  342,' 72  Atl.  1003,  the  court  aaid:  "It 
is  conceded  that  an  agreement  to  renew  a 
lease  implies  a  I'edewal  for  a  like  term  on 
like  conditions.  .  .  .'  This  general  eove- 
nant  to  renew,  while  calling  for  a  lease  of 
similar' tenor  to  the  original  lease,  does  not 
reqidre  tliat  the  renewal  lease  shall  contaia 
a  simflat  covenant  to  renew.  The  authori- 
ties all  agree  upon  this  exception,  and  the 
reason  for  it  is  obvious."  So  in  U.  8:  Brev- 
ing  Co.  V.  Wolf,  Idl  ni.  App.  6©9,  wherein 
the  ootlrt  said:  'That  the  plaintiiT  was  not 
entitled,  under  the  optional  clause  of  its 
lease  with  Schreibei^,  to  a  new  lease  ineluding 
the  optional  clause,  thereby  making  the  lease 
perpetual,  is  too  well  settled  to  require  the 
citation  of  authorftietf."  In  Hoadley  ▼. 
Bayntum,  31  West  L.  Rep.  (British  Co- 
lumbia) 751,  it  appeared  that  -a  lease  eon- 
tained  the  following  covenant  as  to  renewal: 
"And'  at  the  option  of  the  lessee  the  tens 
hereby  demised  shall- be  renewed  for  a  far- 
ther term  of  one  year  and  so  on  from  year  to 
year  at  a  like  rental  and  on  similar  term?." 
The  court 'said:  "I  think  the  tenancy  under 
which  the  defendant  in  the  case  at  bar  had 
been  holding  ...  was  a  tenancy  froa 
year  to  year.  The  Words  in  the  renewal  cove- 
nant contain  these  very  words:  *for  a  further 
term  of  one  year  and  so  on  from  year  to  year, 
etc.,  etc."  Compare  Van  Beuren,  etc.  Bill 
Post  Co.  V.  Kerintn-,  60  Misc.  338,  113  N.  Y.  S. 
450.  The  courts  look  with  disfavor  upon  ■ 
lease  that  is  perpetually  renewable,  and  froa 
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the  ordiAnrjr  cQTenant  to  renew,  a  perpetuity 
will  not  be  regarded  aa  created.  There  muat 
be  some  peculiar  and  plaia  language  before 
it  will  be  assumed  that  the  parties  intended 
to  create  a  perpetual  renewal.  Rex  v.  St. 
Catharines  Hydraulic  Go.  43  Can.  Svp.^Ot. 
595.  See  also  Sadlier  t.  Biggs,  4  H.  L.  Gas. 
(Eng.)  4J6,  457;  Wilson  v.  Keriler,  21  Ont. 
W.  Rep.  477,  3  Dominion  L.  Rep.  11,  ?  Ont. 
W.  N-  7.69^  Alexander  v.  Herman,  21  Ont.  W. 
Rep.  461,  2  Dominion  L.  Rep.  239,  3  0,  W.  N, 
755.  See  also  Thomas.  Hinds  liOdge,  etc.  v. 
Fayette  Presbyterian  Churchy  103  Miss.  130j 
60  So.  66.  Thus  in  Rex  r.  St.  Catharines 
Hydraulic  Co.  supra,  the  court  said  that  it 
has  been  held  "almost  uniformly  against  the 
insertion  in  the  renewal  lease  of  such  a  cove- 
nant unless  the  language  used  in  the  contract 
express^  Of  by  very  clear  impliisation  showed 
such  was  the  intention  of  .the  partie^.*'  And 
in  Sadlier  y.  Biggs,  4  H.  L.  Cas.  (Eng.)  436, 
the  oourt  said  that  the  intention  to  renew 
perpetually  must  be  clear  from  tbe  language 
of  the  lease-  and  that  the  faot  that  several 
renewals  had  been  granted  l^i^as  not  admissible 
to  explfiin  the  intention.  But  though  the 
courts  may  dislike  perpetual  renewals,  yet 
such  renewals  are  not  void,  and.  the  law  19 
now  settled  that  if  the  parties  clearly  ex- 
press in  the  covenant  their  intention  to  renew 
perpetually,  it  will^^be  so  eenstrued  and  en- 
foroefl.  -Bridgeavj  Hitthdock,  d^BtOhP.  a 
(Eng.)  6;  Furnival  v.  Oivw,'  a^Atk/  <£iig.) 
83;  Sadlier  V.  Biggs,  4  H.  L.  Cas.  (Eng.) 
435;  Wynn  v.  doriway  Corp.  [l^U^  2  Ch. 
(Eng.)  705  [1914]  W.  N.  332,  78  J.  P.  380, 
30  Times  L.  Rep.  666,  59  Sol.  JI  43.  And  see 
the  reported  case.  See  also  Atkinson  v.  PiUa- 
worth,  1  Ridg..  P.  C.  (Eng.).  449;  Palmer  v. 
Hamilton,  2  Ridg.  P.  C.  (Eng.)  550;  Shep- 
pard  V.  Doolan,  3  Dr.  &  War.  (Eng;)  1,  5  Ir. 
Eq.  6;  Chambers  v.  Gaussen,  2  Jo.  Sc  La.  T. 
(Eng.)  99,  7  If.  Eq.  675;  Hughes  v.  Public 
Works  ComYs  [1912 J  1  Ir.  R;  156.  ThUs  in 
FurnlvaT  v.  Cr'evir;  3'  Atk.  (E«g.)  83,  it  Vas 
held  that  a  covenant  to  renew  *'from  time 
to  time**  was  a  covenant  for  perpetual  renew- 
al, the  language  meaning  "to.  renew  and  con- 
tinue renewing."  And  in  Sheppavd  v.  Doolan, 
3  Dr.  ft  War.  (Eng.)  1,  5  It.  Eq.  Repw  6,  the 
court  said  that  while  the  lease  did  not  -con- 
tain any  technical  covenaiit  foi^  renewal,  the 
habendum  amounted  to  a  covenant  for  per- 
petual renewal.  -  •    •   ^ 


v. 


ET  AI*.' 


r '  ' 


Alabama  Supreme  Court — January  14,  1915. 
X9i  Ala.  S&a;  OS  So.  30 J 


Kospitala  —  lilabiUty  for  Malpraetloe 
by  SurBOoa. 

Where  the  medical  and  surgical  treatment 
of  a  patient  in  an  infirmarv  and  an  operation 
were  prescribed  and  performM  by  aaurgaoa 
under  aki  independent  employment  by  the  pa- 
tient, the  infirmary  corporation  is  not  liable 
for  his  a^ligence,  unskillfulnese,  or  other 
wrong,  though  he  was  a  shareholder  and  offi- 
cer of  the  corporation, 
.r  I.$ee  Aan..(}a8.  19]«5Q  1229J . . 

Depoaitftomi  ;  -r-;    PmoMee  .-«    Hotite    to 
Parties  of  Taklac* 

Under  Code  1907,  §  4032,  as  amended  by 
Acts  1911,  p.  487,  providing,  relative  to  depo- 
sitions, that  when  the  testimony  ia  desired 
under  sectloA  4030,  subd.  3,  authorizing  the 
taking  of  depositions  when,  the  witness  re- 
sides more  than  100  miles. from  the. place,  of 
trial  or  is  absent  from  the  state,  the  testi- 
mony may,. unless  the  opposite  party  makes 
the  affidavit  therein  prescribed,  be  taken  by 
interrogatories,  that  the  moving  party  ma^ 
file  interrogatories,  of  .which  and  pf  the  resi- 
dence of  the  witness  and  of  the  commissioner 
to  be  appointed  he  must  give  the  opposite 
party  notice,  and  that»  if  thereupon,  such 
opposite  party  sliall  make  affida^t  that  in 
hijB  belief  it  is  material  that  the  testiuionv 
of  such  witness  be  taken  orally;  tlie  clerlt 
shall  issue  a  commission  to  take  such  testi- 
mony by  oral  examination,  provided,  howevet, 
that  in  all  cases  in  which  testimony  is  to  be 
taken  by  interrogatories  the  party  against 
whom  the  testimony  is  proposed  to' be' taken 
%hall,'  within  tbe  time  allowed  to  fileeroM- 
interrogatories,  have  the  right  to  demand  rea- 
sonable notice  oi  the  time  and  place  of  taking 
the  testimony  and  to  attend  such  examination 
and  cross-examine  the  witnesses  orally  m  all 
cases  where  depoaitions  are  taken  On  ecMsmis- 
tfions  from  the  law  courts,  the  party  against 
whom  it  is  proposed  to  take  the  testlm<my 
•witkia  .the  tun^  for  flliM  croasr interrogato- 
ries has  a  right  to  dei^and  reaisbnable  notice 
of  the  time  and  place  of  taking  the  testimony, 
and  to  attend  and  cross-examine  the  witnesses 
orally,  though  the  meaning  of  the  statute  is 
somewhat  obscure.  *  , 

Appeal  and  Bvrov  -«•  Error  Hot  Uliowii 

by  Roeord. 

Error  must  be  affirmatively  shown,  and  is 
not  shown  with  respect^ to  the  suppression  of 
a  deposition  oh  a  motion  on  the  ground, 
among  others,  that  notice  of  the  time  and 
place  of  taking  the  depoaition  was  not  given, 
where  the  evidence  on  the  motion,  if  any  was 
taken,  is  not  before  the  Supreme  Court  aad 
it  did  not  appear  that  t^e  deposition  was  not 
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suppressed  for   lack  6f  compliance  with   the 
statute. 

Pl^Alfti^m*   and   Siureeojvi  --  KUtl|;»Ta,o- 
iiee  -^  BVidenee  —  Atn'onnt  of*  Cliiirg^e. 

In  an  action  against  a  surgeon  for  mal- 
practice, a  question  asked  a  witness  as  to  the 
surgeon's  charge  for  his  treatment  was  prop- 
erly excluded,  the  amount  of  the  charge  not 
being  in  issue,  defendant  being  mprally  and 
legally  bound  to  exercise  the  sanie  degree  of 
care,  diligence,  and  skill  whether  his  charge 
wafi,  large  or  small,  and  no  inference  of  wron^ 
or  negligence  arising  from  the  fact  that  the 
charge  was  unreasonable,  especially  as  his 
charge  was  shown  by  btlier  evidence. 

ETidenoe  —  Medioal  Books. 

Relevant  extracts  from  medical  treatjises 
recognized  and  approved  by  the  medical  pro* 
fession  as  standard  may  be  read  to  the  jury 
in  evidence. 

[See  19  Ann.  Cas.  1002.) 

Expert   Witness  -j^  Cross^Esaihiination 
—  Statements  in  Medieal  Boaks« 

In  an  action  for  malpractice;  itr  Is  proper 
to  permit  an  expert  medical  witness  to  be 
asked  on  cross-examination  whether  it  i6  true, 
as  stated  in  a  medical  treatise  of  high  au- 
thority, that  it  is  not  uncommon  even  in 
closed  fractures  of  the  femur  to-  find  gangrene 
developing  because  of  laceration  or 'pressure, 
and  that  early  amputiation  of  the  thigh  above 
the  fraetui'e  in  necessary  in  tho&e  oases,  and 
shottld  be  done  early  In  order  to  save  life,  as 
this  is  a  statement  of  'surgical  theory  and 
practice,  and  'the  gist  of  the  <|uesti<m  is 
whether  the  witness^  expert  opinion  concurs 
tvith  thht  of  the  autiior. 

Trial  —  I«eadinB  Qnestions. 

It  is  within  the  court'^  discretion  ordi- 
narily to  allow  leading  questions,  especially 
as  a^  question,  asked  over  plaintiff's  objection 
ill  an  action  for  malpractice,  as  to  whether  it 
is  not  a  fact. that  "this  sort  of  human  disas- 
ter" is  preventable,  led  away  from,  and  not 
to,  the  desired  answer. 

Hypothetieal  Qnestions  —  Basis  -?-  Facts 
Snbseqnently  8nppUe4« 

While  it  if  better  to  d<^ep  bypoihetJ«al 
questions  asked  expert  witaesses*  until  evi- 
deniee  of  all  the  facts  hypothesised  has  been 
ofTored,  where  evidence  of  siieh  faets  is  subse- 
quently otferod  and  the  ervor  is  substitntially 
ewred,  -it  doe«  not  require  a  reversal. 

Appeal  —  Harmless  Error  •*-  Admission 
of  i^rivial  Evidence. 

In  an  action  against  a  surgeon  for  kmpu- 
tatinjg  plaintiff's  leg  .without  her  consent, 
where  plaintiff  intimated  that  from  the  t!rte 
she  went  to  the  hospital  where  she  was  fiper- 
atM'<m  and  was  put  in  deleitdaat'fe  eh«^|;e 
she  was  kept  in  ignorance  of  the  diVig^  of 
berc^ndlttoti  and  dteeived  as  to  the  measures 
that  ifTouId  be  resorted  to  foor  her.  cure,  the 
admission  of  testimony  for  defendant,  appa;r- 
ently  'm  aiiswer  to  this  contentioa,  th^t  on 
the  morning  fihe  was  removed  to  the  hospital 
defendUnt  told  plaintiff's  mother,  who  .was 
making  the  arrangement  lor  plaintiff,  that  h<^ 
*'wonM  not  gnarantee  her,"  but  that  he  would 
do   all   he   could   for  plaintiff,    relates    to   a 


matter  of  so  little  signifleanee  as  not  to  r*'- 
quirt'  a  reversal,  especially  as  it  is  probabtv 
competent  to  rebot  the  contention  that  de- 
fendant made  an  agreement  or  promiM;  to 
restore  plaiiitilT  to  health  or  to  save  her  leg. 

Evidenee  —  Hospital  Ckarta. 

In  an  action  for  malpractice  on  the  part  of 
a  surgeon  in  treating  a  patient  in  a  hospital, 
it  \&  not  error  to  permit  defendant,  whik  tes- 
tify ing  as  an  expert  and  giving  his  opinion 
on  the  whole  course  of  treatment  adminis- 
tered to  plaintiff,  to  read  temperature  charts 
kept  by  the  nurses  in  the  hospital,  the  au- 
thenticity and  accuracy  of  which  was  fnllr 
establiihed  and  undisputed,  this  being  nothing 
more  than  a  statement  of  some  of  the  cob« 
sideratious  that,  influenced  his  professiuiial 
judgment  respecting  the  proper  treatment  t« 
be  followed. 

[See  Ann.  Cas.  1916C  78.1 

Harmless   Error   —   Proper   Answer  ts 
Improper  Question. 

'  I'n  an  action  kga inst  a  sni^eon  for  ampu- 
tating plaintiff's  leg  without  her  oonfcnt 
where  she  testified  that  she  was  ignorant  thai 
it  had  been  amputated  for  several  days  after 
the  operation,  if  a  question  asked  a  nurse  a^ 
to  whether  ^lainti^  knew  her  leg  had  b»rii 
amputated  is  .impropeir  as  calling  for  the 
witness*  cognition  of  the  state  or  operation 
of  plaintiff^s  mind,  it  is  fendered  harmless  by 
her  answer  that  plaintiff  would  lie  there  and 
watch  the  leg*  t>eiBg  dressed  every  time  it  was 
dressed,  as  she  stated  only  cognizable  facts. 

Adatissidns   a!nd    Deelamtieins   —    Self* 
80rvinc  De<^lajNvtiow9*     .  , 

In  an  action  against  a  sorgvon  for  ampu- 
tating pfaintiff*s  leg  without. her  consent,  evi- 
dence, as  to-  declarations  by  plaintiff  to  an- 
oiher  doctor  about  the  amputation,  and  what 
was  sAid  between  them  relative  thereto,  and 
wiiether  tlie  'fitness  knew  that  defendant  snit 
such  doctor  to  tell 'plaintiff  about  her  condi- 
tion is  properly,  excluded;  as  staiemeiits  mad» 
or  things  dome  in  the  absence  of  defendant 
and  not  brought  to  his  knowledge  can  ha%e  mo 
hearing  on  his  exercise  of  due  care  and  .^kill. 

Pl|/sioianif   and ,  Snrseans   —  Malprae- 
,tiQe  -^  Aidifiissibllity  of  Evidence. 

In  ian  action  for  amputating  plaintiff'^  1<^ 
without  her  consent  and  for  so  negligently 
and  unskillfully  treating  it  as  to  make  its 
amputation  necessary,  where  there  was  no 
im^estionin  the  declaration  or  the  evidnce 
that  defendant  was  guilty  of  any  nefrligmcr 
or  lack  c^  skill  in  treating  plaintiff  after  the 
amputation,  evidence  as  to  matters  occurring 
after  the  amputation  is  properly  excluded. 

Hospital  Charts. 

In  an  action  against  a  surgeon  for  mal- 
practice in  his  treatment  of  a  patient  in  a 
hospital,  charts  or  records  kept  by  the  nurses 
for  the  information  of  the  attending  phr«^i- 
cian  or  surgeon  are  properly  admitted  in  f\i- 
dence,  though  they  doubtless  signified  little 
to  the  jurv. 

[See  Ann.  Cas.  1916C  78.] 

Opinion    ETidenoe    —   Testimony    That 
Person  Appeared  Sick. 

A  graduate  and  experienced  nurse  maj 
properly  testify  tliat  a  person  appeared  to  be 


BARFISLD  T.  SOUTH  HIGHLANDS  iNlTIftKARY. 

m  AJa.  S5S. 


ioe9 


Tery  fiick,  and  it  would  seem  that  any  witness 
of  ordinary  intelligence  might  be  allowed  to 

no  testify. 

* 

Expert  ETidaaoe  —  Possibility  of  Cure. 

In  an  action  for  malpractice,  it  is  not  error 
to  permit  experts  to  answer  questions  as  to 
whether  there  Was  any  way  known  to  the 
medical  profession  by  which  a  blood  clot,  "in 
cases  of  this  sort/'  could  be  prcTented,  on  the 
theory  that  such  testinKmy  transcended  the 
limits  of  all  possible  human  attainment. 

Pltysloiftiis  and  Siirs;edas  — >  Kei^asslty  of 
Consent  to  Operation. 

If  a  patient  was  incapacitated  to  consent 
to  the  amputation  of  a  leg,  and  if  the  neces- 
sity therefore  was  extremely  urgent  to  save 
her  life,  a  surgeon  treating  her  had  a  right 
to  consult  with  her  mother  and  to  act  upon 
her  mother's  consent  as  the  implied  consent 
of  the  patient;  and  hence,  where  there  was 
evidence  of  these  factis,  it  was  not  error  to 
admit  evidence,  in  an  action  for  malpractice, 
that  the  mother  consented  and  stated  thftt  the 
patient  had  consented. 

[8ee  note  at  end  of  this  case.] 

Sanie. 

Tn  an  action  against  a  surgeon  for  ampu- 
tating plaintiff's  leg  without  her  consent, 
evidence  that  plaintiff's  mother  and  a  nurse 
told  defendant  that  plaintiff  was  willing  to 
haye  the  leg  amputi^ted,  though  falling  in.  the 
^neral  class  of  heaxsfiy,  is  admissibly  as  bear- 
ing upon  defendant's  good  faith. 

[See  note  at  end  of  tliis  case.] 

Trial  —  BcvstriotifipL.  of    ^estibnonj  — . 
DisertetioB.  • . 

It  is  within  the  court's  power  ajid  discre- 
tion, for  the  purpose  of  keeping  the  examina- 
tion of  witnesses  on  collateral  issues  within 
the  bonds  of  reason  and  convenience,  to  ex- 
clude questions  asked  expert  witnesses,  based 
on  a  state  of  facta  finding  no  siipport  in  the 
evidence,  though  such  questions  are  asked  on 
eross-examination. 

Pkysioians   and   Suri^eons  -^  Malprae- 
tiee  —  E^denee  as  to  EspeHenee. 

Where  a  siirgeon  sued  for  malpractice  tes- 
tified as  an  expert,  eyidenee  as  Ui  his  age, 
the  extent  of'  his  practice,  and  hts.  place  of 
reaidenoe  and  other  similar  matters  is  ad- 
missible, as  the  jury  were  .entitled  to  be  in- 
formed, of  his  opportunities  for  observation 
and  experience  in  his  line,  and  to  know  what 
manner  of  man  he  was,  and  it  was  imma- 
terial that  testimony  as  to  these  mattei*s  was 
given  by  another  witness  rather  than  by  de- 
fendant. 

EYidence  —  Medical  Books. 

Objections  to  extracts  from  scientific  med- 
ical Works  introduced  in  evidence  were  prop- 
erly overruled,"  though  there  was  no  proof 
that  they  were  works  of  authority  and  stand- 
ing with  the  medical  profession,,  where  the 
objeotioiis  did,  not  point  out  this  lack  of 
propf,.  as  the  deficiency  might  have  been  sup- 
plied or  the  extracts  excluded  had  the  point 
been  raised. 

[See  19  Ann.  Cas.  1002.] 


Pkysicians  and  SnTgeons  —  Kecessitjr  of* 
Consent  to  Operation. 

Where  a  patient  voluntarily  subrtiits  to  an 
operation  by  making  no  objection,  though  she 
knows  it  is  about  to  be  performed,  her  consent, 
thereto  will  be  presumed,  unless  it- is  made 
reasonably  clear  that  she  was  the  victim  of  a 
false  and  fraudulent  representation. 

[See  note  at  end  of  tiiis  case.] 

Same. 

In  an  action  against  a  surgeon  for  ampu- 
tating plain  tiff's  l9^  without  her  consent,  an 
instruction,  justifying  the  amputation  with- 
out plaintiff's  affirmative  consent  if  an 
emergency  demanding  the  operation,  and  ''not 
produced  by  defendant,"  existed,  sufficiently 
excludes  an  emergency  superinduced  by  de- 
fendant's own  negligence  or  lack  of  skill,  or 
voluntarily  brought  on  by  him,  where  plain- 
tiff did  not  consider  the  matter  of  sufficient 
importance  to  call  the  coujrt's  attention  di- 
rectly to  the  supposed  deficiency. 

[See  note  at  end  of  this  case.] 
Same.  ... 

In  an  action  against  a  surgeon  for  ampu- 
tating plaintiff's  leg  without  her  consent, 
where  it  was  admitted  that  plaintiff  refused 
for  a  long  time  to  consent,  but  defendant's 
testimony  tended  to  show  that  she  freely  con- 
sented shortly  before  the  operation,  ati  in- 
struction that,  if  she  was  in  imminent  danger 
of  losing  her  life,  and  •  was  advised  to  have 
her  leg  amputated  to  save  her .  lif e^  it  was 
her  right  and  privilege  to  refuse  to  consent, 
and  if  she  did  refuse,  and  defendant  cut  off 
the  leg  without  her  consent,  it  was  wrongful, 
i^  misleading,  and  properly  refusedl 

[Sec  note  at  end  of  this  case.] 


Such  instruction  is  also  properly  refused 
because  it  ignored  evidence  tending  to  show 
that  she  was  wholly  incapacitated  to  conhent, 
justifying  defendant  in  acting  upon  a  consent 
to  be  implied  on  cofnsiderations'  of  custom, 
humanity,  and  reason. 

[f^  note  at  end  of  this  case.] 

PKysicians  aiid  flnrgeons  -*•  Malpractioe 
—  Eridenoe  '-*-  Failtaro  #f  Awtothkr  to 
Ctere. 

In  an  action  against  a  surgeon  for  ampu- 
tating plaintiff's  leg  without  her  consent*  and 
lor  so  negligently^  and  uu^ilfuUy  treating  it 
as  to  make  its  aiiiputa^on. necessary,,  the  fact 
that  another  physician  -or  surgeon  had  failed 
in  an  attem|>t  to.i,reat  the  leg  is  proper  for 
the  consideration  of  the  jury  on  the  question 
of  defendant's  alleged  negligence  and  the  al- 
leged ^'rongful  amputation,  ahd  an  instruc- 
tion that  such  fact,  if  it  was-  a'  fact,  should 
not  be  confddered  is  properly  refused. 

l>esree  of  Respolasilbilitx.' 

Unless  so  provided  by' an  express  contract, 
a  physician'  or  surgeon  dpes  not  warrant  that 
he  will  effect  a  cure,  or  that  he  will  restore 
the  -patient  to  the  same  condition  as  before 
the  necessity  for  treatment  arose,  or  that  tht 
result  of  the  treatnient  will  be  successful. 

[See  1  A-nn.  Cas.  21,306;  14  Ann.  Cas.  605: 
93  Am.  St.  Rep.  657.] 
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A  physician  or  surgeon,  pome^sing  the  req- 
uisite qualifications  and  applying  his  skill 
and  judgment  with  ordinary  care  and  dili- 
gence to  the  diagnosis  and  treatment  of  the 
patient,  is  not  Uable  for  an  honest  mistake 
or  error  of  judgment  in  making  a  diagnoais 
or  prescribing  i^  mode  of  treatment,  where 
there  is  ground  for  reasonable  doubt  as  to  the 
practice  to  be  pursued. 
\     [See  note  at  end  of  tills  case.]  ' 

Appeal  from  City  Court  of  Birmingham: 
Febguson,  Judge, 

Action  for  damages.  Josephine  Barfield, 
plaintiff,  and  South  Highlands  Infirmary  et 
al.,  defendants.  Judgment  for  defendants. 
Plaintiff  appeals.    Affibmed. 

1557]  The  fifth  lissignment  off  error  is  as 
follows:  "The  court  erred  in  overruling 
plaintiff's  objection  to  the  question,  ^Is  it 
not  a  fact  that  this  sort  of  human  disaster  f^ 
preventable,  in  your  opinion  and  judgment  as 
a  physician?" 

I  Assignment  7  is  to  overruling  plaint ifTs 
objections  to  the  following  questions :  ''Is  it 
true  that  in  ease  of  A  fracture  of  t))e  f^mur, 
if  a  rein  has  been  compressed  by  »  displaced 
fragment-  of  the  bone,  causing  •  thrombosis* 
the  reftiiltiiig  gangrene  of  the  wound  occurs  V* 

**l)octor,'  taking  into  conaideratioh '  your 
knowledge  o^  Xhe  history  of  this  case,  the 
kind  of  injury  that  was  caused,  fracture,  its 
proximity  to  ^he  blood  vessel,  or  the  proba- 
bility of  it  impinging  or  resting  upon  a  blood 
vessel,  resting  upon  the  fracture,  and  tal:ing 
into  consideration  all  that  you  know  about 
the  case  of  your  own  knowledge,  as  testified 
to  by  you,,  and  the  fact  that  several  weeks 
afterward,  while  she  was  still  in  the  infirm- 
ary under  the  treatment  oi  Dr.  Prince,  morti- 
fication began  to  set  in  in  the  Ic^;  suppose 
the  foot  beoame.oold;  n»  pulsation  .in  the 
vessel;  grjeon  ^oU  began  to  appear  on  dif- 
ferent parts  of  the  limbs — ^what,  in  your  ppin- 
ion,  was  the  cause  of  that  condition?" 

Assignment  8  refers  to  the  auswer,  to  the 
question:  ^1  should  say  she  lost  her  limb 
from  a  gangrene  or  death  •  of  the  limb ;  that 
would  be  my  answer."  ' 

Assignments  of  error  17  to  29,  inclusive, 
have  reference,  first,  te  declarations  made  by 
plaintiff  to  Dr.  JordaA  about  the  amputa- 
tion, and  what  he  said,  and  what  she  said 
relative  thereto,  and  whether  or  not  witness 
[558]  knew  that  Dr<  Prinoe  seait  Vr.  Jordan 
in  to  tell  her  about  her  condition. 

Assignments  43  and  44  are  the  same,  as 
follows:  Is  there  aity  way  known  to  the 
medical  profession  by 'which  a  blood  clot' ih 
cases  of  this  sort  can  be  prevented*? 

Assignment  75  sets  forth:  ^'Miss  Goesett 
came   down  and  said,  'Miss   Josephine  says 


she  is  willing  to  have  her  leg  cut  off.'     (Ob- 
jection by  plaintiff. )  '* 

Assignment  47:  "The  court  erred  in  over- 
ruling plaintiffs  objection  to  the  questtion, 
'Did  she  know  that  her  leg  had  been  arapa- 
tated?'" 

The  charge  made  the  basis  of  assignment 
101  is  as  follows :  "If  you  find  from  the  evi- 
dence in  this  case  that  plaintiff  was  in  im- 
minent danger  of  losing  her  life  by  reason 
of  an  infected  or  dislocated  leg,  and  was  ad- 
tdsed.by  Dr.  Prince f to  haye<lMtr  leg  amputated 
to  save  her  life,  I  charge  you  that  it  was 
her  right  and  privilege  to  refuse  to  gire 
her  consent  to  the  amputation,  and  if  she 
did  refuse  to  give  her  consent,  it  was  wrong- 
ful." 

The '  court  gave  the  following  charges  for 
defendant:  "(1)  If  a  patient  voluntarily 
submits. to  an  operation,  her  consent  thereto 
will  be  presumed. 

"(2)  Unless  it  is  so  provided  by  an  express 
contract,  a  physician  or  surgeon  does  not 
warrant  that  he  will  effect  a  cure,  or  that  be 
will  restore  the  patient  to  the  same  conditioa 
as  before  the  necessity  for  treatment  aroi^. 
or  that  the  result  of  iht  treatment  will  be 
successfuK 

"(3)'  A  physician  or  surgeon  poiocaalng  the 
Requisite  qualifications  and  applying  his  skill 
and  judgment  with  ordlhary  care  and  dili- 
gence to  the  diagnosis  and  treatment  of  the 
patient  is. not  liable  for  an  honest  mistake  or 
error  of  'judgihent  in  liiaklng  %  diagnosis  or 
prescribing  [559]  a  mode  of  treatment,  where 
there  is  gr6und  for  reasonable  doubt  aa  to  the 
practice  to  be  pursued.' 


w 


Allen  d  Bell  for  appellant. 
CabaniM  di  BoKHe  for  appellees. 

Satbe,  J. — ^Plaintiff  (appellant)  brought 
h«r  action  againit. defendants,  a  surgeon  and 
an  inooKpoiated  infirmary  wher«  the  surgeon 
operated,  alleging  t  (1)  That  defendants, 
wrongfully,  intentionally,  and  without  her 
consent  amputated  one  of  her  legs;  and  (2) 
that  they'  ao  negligently  and  unskillfnUy 
treated  one  of  her  legs,  which  had  been  acci- 
dentally broken  'and  injured,  as  to  make  its 
amputation  necessary.  From  a  verdict  and 
judgment  for  defendants,  plaintiff  has  ap- 
pealed. 

( 1 )  On  the  undisputed  evidence  the  defend- 
ant  corporation,  w^  entitled  to  the  general 
change,  which  it  requested  and  received.  The 
medical  and  surgical  treatment  and  opera- 
tion were  prescribed  and  performed  by  the 
defendant  Prinoe  under  aa  independent  em- 
ployment by  plaintHT,  and  Prince,  though  he 
Was  a  shareholder  and  officer  of  defendant 
corporation,  in  treating  and  operating  vpoa 
plaintiff  acted  not  at  all  as  the  agent  of  the 
said    corporation    nor    within    the    line  and 
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0cope  of  his  authority  as  an  officer.  Beyond 
question  or  doubt  any  negligence,  unskillful- 
ness,  or  other  ^v^rong,  if  any  there  was,  was 
his  wrong,  and  for  it  he  alone  was  responsible. 
— Robinson  v.  Crotwell,  175  Ala.  194,  57  So. 
23.  Such  being  the  case,  other  assignments 
of  error  bearing  alone  upon  the  alleged  lia- 
bility of  defendant  corporation  need  not  be 
considered. 

(2,3)  On  defendant's  motion  the  deposition 
of  Frances  J.  Bar  field  was  suppressed,  and 
this  ruling  is  assigned  for  error.  We  do  not 
feel  sure  that  we  are  in  [560]  a  position  to 
pass  upon  this  assignment  intelligently.  We 
have  before  us  the  deposition  in  narrative 
^orm,  the  grounds  of  the  motion,  one  of  which 
was  that  notice  of  the  time  and  place  of 
taking  the  deposition  was  not  given  to  de<- 
fendants,  the  court's  ruling,  and  an  exception 
reserved  in  due  form.  If  any  evidence  was 
taken  on  the  motion,  we  have  it  not  before 
us.  We  are  left  to  Infer  the  ground  upon 
which  the  court  acted,  though  it  is  proper 
to  assume  that  the  court  acted  upon  some  one 
of  the  grounds  assigned  for  the  motion.  The 
statute  on  this  subject  has  by  amehdmentiB 
(Acts  Sp.  Sess.  lOOd,  p.  168;*Acts  1911,  p. 
487)  been  reduced  to  a  state  of  obscurity  and 
confusion  in  some  respects.  Our  judgment  is 
that  the  last  proviso  to  section  4032  of  the 
Code,  as  amended  by  the  act  of  1911,  intends 
that  in  all  cases  where  depositions  are  taken 
on  commissions  from  the  law  courts,  that  is, 
in  all  cases  provided  for  by  section  4030,  the 
party  against  whom  it  is  proposed  to  take 
euch  testimony  shall,  within  the  time  allowed 
for  the  filing  of  cross-interrogatories,  have 
the  right  to  demand  reasonable  notice  of  the 
time  and  place  of  taking  the  testimony  and 
to  attend  the  examination  when  and  where 
had,  and  cross-examine  the  witness  or  wit- 
nesses orally.  For  aught  appearing  the  depo- 
sition was  suppressed  for  lack  of  compliance 
with  the  requirement  of  this  statute  as  to 
notice.  Error  must  be  afiirmatively  shown. 
Appellant  has  failed  to  show  error  in  the 
ruling  under  examination. 

(4)  There  was  no  error  in  refusing  to  allow 
plaintiff,  on  the  examination  of  her  witness 
Dr.  Whelan,  to  have  an  answer  to  the  ques- 
tion: "Did  you  know  how  much  Dr.  Prince 
charged  for  what  he  did  for  this  girl?" — 
referring  to  plaintiff.  Prima  facie  this  ques- 
tion was  inadmissible.  The  amount  of  the 
charge  was  not  in  issue.  Defendant  was 
morally  and  legally  bound  to  exercise  [561] 
the  same  degree  of  care,  diligence,  and  skill 
whether  his  charge  was  lilrge  or  small.  The 
fact  that  the  charge  was  unreasonable — as- 
suming that  plaintiff  may  have  been  able  to 
prove  it  so — afforded  no  inference  of  wrong 
or  negligence.  It  may  be  stated  further, 
though  we  are  entirely  satisfied  with  the 
ground  of  the  ruling  already  announcied,  that 


later  In  the  progress  of  the  trial  plaintiff  had 
a  statement  ol  the  obai^ge -thai  appears  to 
have*  been  accepted  without  challenge.  • 

(6,  6)  Some  courts  hoM  <lifferontly,  but 
this  court  haa  long  entertained  the  opinion 
that  rel«vant  extracts-  from  medical  treatises, 
recognised  and  approved  by  the  medical  pro- 
fessTon  as  standard,  may  be  read  to  the  jury 
in  evidence. — Stoudenmeier  t.  Williamson,  20 
Ala.  058  r  Bales  v.  State,  63  Ala.  30.  Appel- 
lants real  coinplaint  at  this  point  seems  to 
be  that  "defendant  was  allowed,  on  cross-ex- 
amination, to  ask  Dr.  Whelan^  an  expert 
medical  witness,  whether  it  was  true,  as 
stated  in  SeudderS  Treatment  of  Fractures, 
a  work  shewn  to  be  of  high  authority,  tliat 
"It  is  not  Tsry  unooaimoB,  even  in  closed 
fractttres  of  the  femur,  to  findgani^ene  of 
the  leg  developing  because  of  laceration  or 
pressure  upon  the  great  v^eels  ofthe  limb. 
Early  limputation  of- the  thigh  just  above 
the  fracture  will  be  neeessaryin  these  cases. 
It  should  be  done  early  In  order  to  save  life." 

This  was  a  statement  of •  surgical  theory 
and  practice,  made  in  tke  abstract,  but  strict- 
ly relevant  to  the- concrete  case  sought'  to  be 
shown  by  plaintiff.  Theglat  of. the  question 
was  whether  the  witness'  experi  opinion  con- 
curred with  tllat  of  the  author*  Defendant 
was  entitled  to  the  answer.^^^tottdenmeier.  v. 
Williamson,  supra.  This  ruling  in  principle 
disposes  of  •  several  of  the  assignments  of 
Terror. 

[562]  (7)  It'Seekns  Scarcely  necessary  to 
linger  over  appellant's  ftfth.  assignment  of 
error."  If  the  qjnestioa  waa  pat  in  exactly,  the 
form  shown  in  the  bill  of  cxceptiona,  it  was 
leading.  But  it  led  away,  from,  sot  to,  the 
answer  desired,  and,  anyhow^  it  was  within 
the  court's  discretion  ordinarilv  to  allow  a 
leading  question.  The  witness  was  competent, 
the  expert  opinion  called  for  was  relevant, 
and  there  was  no  ernor. 

(8)  Assignments  7  and  8  cannot  be.  sus- 
tained. 8oBM  of  the  facts  hypothesised  in 
these  questions,  seeking  to  elicit  an  expert 
opinion,  had  not  been  proved.'  It  would 
have  been  better  practice  to  defer  the  ques- 
tions until  evidenoe  of  all  the  hypothesized 
facts  )iad  been  offered,  as  it  was  at  a  later 
stage  of  the-  case;*  but  errors  of  this  sort 
cannot  be  allowed  to  work  a  reversal  where, 
as  here,  they  have  been  substantially  cured. 

(9)  Plaintiff  testified  that  her  limb  had 
been  removed  without  her  knowledge  or  con- 
sent, over  her  protest  indeed.  She  seems  to 
intend  to  convey  the  idea,  though  it  is  hinted 
rather  than  asserted,  that  from  the  time  she 
went  to  the  infirmary  where  defendant  Prince 
operated  and  was  put  in  his  charge  she  was 
kept  ih  ignorance  of  the  danger  of  her  con- 
dition and  deceived  as  to  the  measures  that 
woiild  be  Resorted  to  for  her  cure.  To  answer 
this,  probably,  defendant  was  permitted  to 
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show  by  the  nurse  that  on  the  morning  of 
plaintiff's  removal  to  the  infirmary  defendant 
had  said  to  plaintiff's  mother,  who  w^as  mak- 
ing the.  arrangement  for  plaintiff,  that  *'he 
would  not  guarantee  her,  but  he  would  do  all 
he  could  for  Miss  Josephine/'  the  plaintiff. 
If  this  testimony  tended  to  prove  anything 
at  all,  it  wasy  in  view  of  the  intimations  of 
plaintiff's  evidence  to  which  we  have  re- 
ferredy  probably  competent  for  the  purpose 
for  which  it  was  admitted  in  the  trial  court, 
viz.,  to  rebut  the  contention  that  defendant 
made  any  agreement  [563]  or  promise  that 
he  would  restore  the  plaintiff  to  health  or 
save  her  leg.  Otherwise,  taken  at  its  worst, 
it  was  nothing  more  than  a  commonplace  of 
so  little  significance  that  it  would  be  a  traves- 
ty to  set  aside  the  result  of  the  trial  in  this 
case  on  this  ground.  * 

(10)  Defendant^  testifying  in  his  own  be- 
half, after  consulting  the  fever  charts  that  had 
been  kept  by  the  nurses,  was  allowed  to  state 
what  those  charts  showed  at  various  places 
in  respect  of  the  patient's  temperature.  It 
was,  however,  made  perfectly  clear-^-this  wit- 
ness made  it  elear^^that  he  was  not  testify- 
ing to  the  historical  accuracy  of  the  figures, 
or,  for  that  matter,  testifying  at  all;  he  was 
merely  reading  the  undisputed  record  pre- 
pared by  the  nurses  and  already  before  the 
jury.  ■  This  was  not  the  violation  of  any  rule 
of  evidence;  it  was  merely  a  matter  of  prac- 
tice which  in  the  case  of  an  ordinary  witness 
would  be  pronounced  bad,  and;  if  It  i^ppeared 
probable  that  it  led  to  jresults  of  any  account, 
might  induce  a  reversal.  But  the  witness 
was  not  an  ordinary  witness;  he  was  an 
expert,  entitled  to'  state  his  opinions  on  the 
technical  questions  involved,  waa  in  effect  giv- 
ing his  opinion  on  the  whole  course  of  treat- 
ment administered  to  plaintiff^  and  his  ref- 
erence to  the  temperature  charts  here  in  ques- 
tion— ^the  authenticity  and  historical  acquracy 
of  which,  we  may  add,  was  fully  established 
and  undisputed — read  in  connection  with  the 
rest  of  his  examination,  appear  to  have 
amounted  to  nothing- more  than  statements 
of  some  of  the  considerations  that  influenced 
his  professional  judgment  from,  time  to  time 
in  respect  of  the  proper  treatment  to  be 
followed.  We  find  no  grounds  for  reversal 
in  this. 

( 11 )  Plaintiff  had  testified  that  she  wan  ig- 
norant of  the  amputation  of  her  leg  for 
several  days  after  it  had  [564]  been  done, 
this  in  support  of  her  claim  that  the  operation 
had  l>een  performed  without  her  knowledge 
or  the  consent  she  at  one  time  refused  to  give. 
Defendant  was  allowed  to  ask  the  nurse  in 
charge  whether  plaintiff  knew  her  leg  had 
been  amputated.'  If,  according  to  the  nar- 
row mle  that  has  been  sometimes  .here  en- 
forced, the  question  asking  for  the  witness* 
cognition  of  the  state  or  operation  of  plain- 


tiff's mind  was  improper,  its  consequence  an 
error  was  relieved  by  the  answer  which  s>tat<nl 
only  cognizable  facts.  The  witnei^s  an^wert^: 
The  patient  would  lay  there  and  watch  h^r 
limb  being  dressed  every  time  it  was  dre^^sed. 
(12,  13)  Appellant's  assignments  of  error 
numbered  17  to  29,  both  inclusive,  are  treated 
togethjer  under  one  head  in  the  briefs.  It 
seems  enough  to  say  that  statements  made 
or  things  done  in  the  absence  of  defendant 
sliould  not  have  been  allowed  to  affect  a  find- 
ing as  to  his  exercise  of  due  care  and  skill 
unless  brought  to .  his  knowledge.  Another 
reason,  applicable  to  several  of  the  matt^n 
plaintiff  here  sought  to  get  before  the  jury, 
and  conducing  to  the  same  result,  is  that 
tl^ey  are  shown  by  the  proposed  questions 
to,  have  occurred  after  the  amputation,  and 
we  are  unable  to  find  in  the  declaration  or 
(evidence  any  intimation  that  defendant  way 
guilty  of  any  negligence  or  lack  of  skill  in 
treating  plaintiff  after  the  amputation.  As 
for  plaintiff's  declaration,  before  the  opera- 
tion, that  she  would  rather  die  than  have  her 
leg  cut  off,  it  may  be  said,  further,  that  there 
was  no  denial,  but  that  plaintiff  long  per- 
sisted in  her  refusal  to  have  the  operation 
performed.  Defendant  himself  testified  to 
that.  The  only  question  at  issue  in  this  con- 
nection was  whether  within  an  hour  or  two 
before  amputation  plaintiff  did  consent  after 
being  informed  that  she  would  forfeit  her 
life  by  a  refusal.  [565]  Some  of  these  ex- 
ceptions may  be  answered  on  other  legal 
grounds.    We  find  no  reversible  error  here. 

(14)  The  charts  or  records  kept  by  the 
nurses  were  kept  for  the  information  of  the 
attending  phynician  or  surgeon.  Everything 
in  them  was  proper  for  his  information. 
They  were  duly  proved.  Defendant  had  a 
right  to  consider  them  in  determining  hi^ 
treatment,  and  the  jury  were  properly  allowed 
to  have  these  charts  before  them  as  part  of 
the  evidence  in  the  case,  though  doubtless 
they  signified  little  to  any  but  the  skilled 
professional  mind. 

(15)  We  think  anv  witness  of  ordinarv  in- 
telligence  may  be  allowed  to  testify  that  a 
person  appeared  to  be  very  sick;  certainly  a 
graduate  and  experienced  nurse,  as  Mia^ 
Gossett  was,  may  so  testify. 

(16)  For  the  reason  that  much  space  and 
a  wealth  of  illustration,  drawn  from  sacret! 
and  profane  sources  other  than  law  book^ 
have  been  devoted  to  a  discussion  of  the 
torty -third  and  forty-fourth  assignments  or 
error,  we  linger  over  these  aHsignments  lone 
enough  to  say  that  we  are  unwilling  to  cnn 
elude,  as  matter  of  law  or  fact,  that  I>t. 
Moore,  shown  to  be  an  expert,  transcended!  th*- 
limits  of  all  possible  human  attainment  whi^ 
he  testified  that  there  was  no  wav  known  to 
medical  science  to  prevent  tlirombosi^  in  a 
case  of  the  sort.    It  is  safe  to  sav  the  doctor 
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knew  mure  of  that  subject  than  we  do.  ,  He 
Mas  entitled  to  give  his  opinion,  and  the;  ob- 
jeption  went  only  tp  its  credibility. 

(17)  Convereation  between  defendant  and 
plaintiff's  mother  in  which  the  latter  is  said 
to  have  stateti  that  her  daughter  had  con- 
sen  t4>d,  and  that  it  was  all  right  tp  go, ahead 
and  cut  off  her  limb,  this  immediately  after 
alx^  bad  been  told  that  her  d^i^hter  had  -con- 
M-nted  and  had  consulted  wi^h  her  di^ughter 
for  the  purpose,  as  the  jury  were  well  au- 
thorized to  infer,  of  cpnfirmi^g  that  [566j 
report  as  to  her  daughter's  state  of  mind.  If 
the  mother's  deposition  had  not  been  e.Kcluded, 
this  evidence  would  have  been  admissible  for 
impeachment.  It  i^as  competent  anyhow. 
It  scarcely  need  be  debated  that  plaintiff,  if 
capable  of.  intelligent  eonsideration  of  the 
question  Involved,  had  the  absolute  moral 
and  legal  right  to  determine  the  issue  for 
herself,  as  defendant  contends  on  the  strengtJi 
of  his  evidence  she  in  fact  did,  and  an  opera- 
tion of  this  capital  character,  performed  with- 
out regard  to  her. wishes  in  such  case,  could 
not  be  justified  in  any  forum  of  law  or  con< 
science.  But  considering  plaintiff's  conten- 
tion M  to  her  condition  at  the  time  of  lier 
allegiMl  consent,  the  evidence  as  to  which  on 
the  part  of  plaii^t^ff  she*  seeuis  to  overlook 
io  her  argument  foj}  a  xeiversaj  on  this  point, 
considering  the  incapacity  she  claims  to  have 
labored  under  at  tke  time,  and  the  extreme 
urgency  of  the  case  as  shown  by  the  expert 
evidence,  if  believed,  it  was  proper  for  de^ 
fendant  U%  consult  with  the  mother — and  not 
conceivably  improper  in  any  event — and  to 
act  upon  her  consent  as  the  implied  consent 
of  plaintiff.— Molu  v.  Williams,  9o  Minn.  261, 
104  y.  W,  12,  1  L.R.A.(N.S.)  43»,  HI  Am. 
St.  Rep.  462,  d  Ann.  Gaa.  303 :  Bakker  v. 
Welsb^  144  Mich.  632,  108  N.  W.  94,  7  L.R.A, 
(X.S.)  612,  8  Ann.  Gas.  195;  Luka  v,  Lowrie, 
171  Mich.  122,  136  N.  W.  1106,  41  L.R.A. 
(N.S.)  290. 

(18)  -There  is  an  even  more  obviously  suf- 
ficient response  to  the  exception  last  above 
noted .  and  to  the  seventy-fifth  assignment  of 
error  in  which  appellant  complains  that  the 
court  admitted  the  testimony  of  defendant 
tbat  "Miss  Gossett  came  down  and  said  'Miss 
Josephine  says  she  is  willing  to  have  her  leg 
cut  off.' "  Under  the  ciriMraetanoes  which 
have  appeared^  no  negligence  could  be  charged 
to  defendant  in  accepting  this  statement  and 
that  of  plaintiff's  mother  as  ^pressing  [567] 
the  true  state  of  plaintiff's  mind;  at-  le^st 
these  statements,  though  falling  in  the  general 
riass  of  hearsay,  ■  vp«nt  a  part  of  the  way  to- 
wards demonstrating '  defendant's  good  faith 
In  performing  the  operation  which  plaintiff 
charged,  inter  alia,  was  performed  without 
her  knowledge  or  eonaent. 

If  it  be  conceded,  that  there  'Was  technical 
error  in- allowing  thequeflii(hi  made  tne  sub- 


ject of  the  forty-seventh  ai}t>ignment  of  error, 
its  capacity,  for  harm  to  plaintiff's  case  wajs 
cured  by  the  witness'  statement  of  the  facts 
on  which  he  based  his  knowled^ge  of  plaintiff's 
cognition,  so  that ,  the.  jury  were  fully  in- 
formed of  the  worth  of  the  testimony,  and 
must  be  presumed  to  have  given  it  proper 
weight. 

(19)  We  have  not  had  our  attention. called 
to  any  authorities  sustaining  appellant's  con- 
te9tion  that  it  was  error,  even  on  cross-ex- 
amination, to  deny  parties  the  privilege  of 
asking  lor  an  expert  opinion  on  a.  state  of 
facts  finding  no  support  in  the  evidence.  Such 
questions  may,  at  times,  serve  a  proper  pur- 
pose,- but  our  opinion  is  that  there  is  no 
reversible  error  in  refusing  such  a  test  of  an 
expert  opinion,  for  the  process  involved  must, 
of  necessity,  depend  upon  the  court's  power 
and  discretion  to  keep  the  examination  of  wit- 
nesses on  collateral  issues  within  the  bounds 
of  reason  and  convenience.  This,  we  think, 
will  answer  several  of  the  assignments  of 
error. 

(20).  Defendant  was  also  a  witnei^,  quali- 
fied as  an  expert  on  the  questions  involved. 
The  juxj  were  entitled,  in  ,a  general  way,  to 
be  informed  of.  his  opportunit^ies  for  observa- 
tion and.  experience  in  his  lii^e,  and  in  general 
to  knoiy  what  jnanner.  of  man  l^e  was.  .  With- 
in this  rule,  without-prejudice  to  plaintiff's 
ca^e,  and.  without  conveying  any  intimation 
that  such  conditions  affected*  the  rule  of  due 
care,  the  jury  might  be  given  to  £968]  uuder- 
staiid-  whether  defendant  was  young  or  old, 
did  a  large  practice  or  none  at  all,  resided 
in  Birmingham  or  Toad  Vine,  and  other  like 
things,  and  we  do  not  see  that  it  makes  any 
difference  in  principles  that  inquiries  to  this 
end  were  directed  to  another  witness  rather 
thfin  to  the  defendant  himself.  It  is  common 
practice  to  introduce  a  witness  with  inquiries 
of  this  character,  though  they  be  of  slight  or 
no  importance  as:  decisive  factorf  in  the 
ease. 

(21)  As  to  some  of  the  objections  i^k|ffn  to 
Bcien^tific  medical  works,  extracts  from  yrhich 
W«re  introduced  in  evidence  by  defendant, 
notably  Transactions  of  the  Medical  Associa- 
tion of  Alabama^  it  appears  tliat  there  was 
no  proof  that  they  were  works  of  authority 
and  standing  with  the  medical  profession. 
The  objections  wer«  ol  Uie  .ut^nost  generality 
and  did  not  point  to  .this  deficiency.  No 
doubt  the  deficiency  would  have  been  sup- 
plied,-or  the  extracts  excluded,  had  the  ob-. 
jections  taken   the  point.  > 

(22)  Defendant  could  not,  of  course,  com-: 
pel  plaintiff  to  submit  to  ap  operfition)  but 
if  she  vokmtarily  submitted,  to  the  operation, 
that  ia,  knew  it .  was  about  to  be  performed 
and  made  no  objection,  her  /i^onaent  was  to  be 
presumed,  unless  she  was  the  victim  of,  .a 
false  and  fraudulent  representations  this  last 
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a  fact  to  be  made  reasonably  clear  itt  the 
evidence.  The  trial  court  in  effect  ao  charged 
the  jury,  and  in  this  there  was  no  error. — 
State  t.  Housekeeper,  70  Md.  162,  16  Atl. 
382,  2  L.R,A.  587,   14  Am.   St.  Hep.   340; 

(23)  It  is  urged  that  in  one  part  of  the 
orall  charge  the  court  allowed  the  jury  to 
justify  defendant's  amputation  of  plaintiff's 
limb  without  her  consent,  if  she  did  not  af- 
firmatively conseht,  on  the  grbund  that  there 
may  have  existied  an  emergency  demanding 
the  operation,  although  such  emergency  may 
have  been  supeHnduced  by  [569]"  his  own 
negligence  or  lack  or  skill,  or  may  have  beeix 
voluntarily  brought  on  by  him.  The  charge, 
its  parts  delating  to  this  question  donstrtied 
together,  is  not  fairly  open  to  this  cfiticlsm. 
When  the  court  finally  came  t6  a  statement 
of  the  effect  of  th«  emergency  doctrine  on 
the  conclusion  to  be  reached,  it  postulated  an 
emergency  '*not  produced  by  the  defendant." 
This  might  have  been  amplified  into  verbiage 
meeting  specifically  th^  criticism  visited  upon 
the  charge  in  appellant's  brief,  but  unless  ap- 
pellant considered  the  matter  of  importance 
enough  to  call  the  court's  attention  directly 
to  the  supposed  deficiency,  the  court's  gener- 
al statement  must  be  held  to  have  sufliced. 

(24,  26)  The  charge 'made  the  subject  of 
assignment  101  was  refused  without  error. 
It  was  misleading.  It  did  not  adequately 
state  the  ease.  Plaintiff* did  refuse  for  a  long 
time  to  submit  to  the  loss  of  her  limb.  The 
charge  wai  so  framed  as  that  ti»e  jury  may 
liave  been  led  to  believe  that  thifa  fact  was 
conclusive  agaittst  defendant's  right  to  am- 
putate. But  defendant's  testimony  was  that 
at  the  last  moment  she  did  freely  consent, 
and  the  situation  at  that  time  determilned  de^ 
fendant's  right  and  duty  in  the  premises.  A 
fair  statement  of  the  applicable  lAw  would 
have  taken  some  account  of  this  considera* 
tion.  Besides,  this  and  other  instructions 
refused  to  plaintiff  postulated  defendant's 
liability  upon  the  hypothesis  that  plaintiff 
did  not  consent.  The  argument  for  error  in 
the  matter  of  these  rulings  overlooks  plain- 
tiff's contention  that  she  was  ^iiolly  in- 
capacitated to  cbnisent.  If  that  were  the  case, 
defendant  may  have  been  justified  In  acting 
upon  a  con'seirt,  not  actually  givevi,-  but  to  be 
implied  on  <i<msiderations  of  custom,  human- 
ity, and  reiison,  ai^  the  authorities  to  which 
we  have  heretofore  referred  and  many  others 
amply  demonstrate]  These  charges  were  prop- 
eriy  reffused  because  they  t)Jhitted  [670]  any 
statement  of  the  law  of  this  aspect  of  the 
case. 

(26)  There  wtts  no  error  in  the  court's  ^re- 
fttsal  to  histfuct  the  Juty  that  in  determining 
defehdanVs  liability  they  should  not  considei^ 
the  fact,  if  it  was  A  fact,  that  another  sur- 
geon or  ph^si^ian  had  made  a  failure  iii  an 
attempt'  to   treat   plaintfff'if   leg,    atfd   had 


made  it  probable  that  plaintiff  would  lose 
her  life  if  the  leg  was  not  amputated.  The 
charge  was  manifestly  wrong;  It  oecnrs  to 
us  that  the  factd  hypothesized  were  necessary 
to  be  considered  in  passing  upon  the  qae&ti<m 
of  defendant's  alleged  negligence  in  the  treat- 
ment of  the  cai^  and  his  alleged  wrong  in 
amputating  the  leg.  Plaintiff  had  been  under 
treatment  for  her  injury  for  two  months  be- 
fore ^he  came  under  defendant's  care.  She 
had  been  in  the  care  of  an  expert  physiciaB 
and  surgeon  as  plaintiff  was  at  pains  to 
prove.  And  yet  there  was  in  the  evidence 
room  for  the  inference  that  the  medical  man 
first  called  was  discharged,  and  defendant 
retained,  because  no  relief  had  been  afforded. 
These  facts  and  the  probability  hypothesized 
in  defendant's  statement  of  the  case  it  was 
necessary  to  consider  in  determining  whether 
the  result  of  which  plaintiff  complained  may 
not  haVe  been  brought  about  by  a  course  of 
treatment  over  which  defendant  had  no  cob- 
trol  and  the  effects  of  which  no  skill  or  care 
on  his  part  could  have  obviated.  Of  course, 
we  apeak  not  of  our  view  of  the  facta,  hot 
only  of  the  ease  made  by  tendencies  of  the 
evidence  and  the  concessions  of  plaintiff^s  re- 
(^ested-  charge. 

Several  chargeer  relus^  to  defendant  pro- 
ceed upon  the  idea  that  the  amputation  was 
wrongful,  ataid  that  therefore  plaintiff  was 
entitled  to  dAraages^  if  it  Was  done  without 
her  consent,  and  seem  to  pretermit  the  emer- 
gdncy  theory  of  consent.  These  charges,  ia 
view  of  tendencies  of  the  evidence,  ahonld 
have  giveli  a  definition  of  consent  as  contain- 
ing  the  consent,  in  a  proper  [S71]  ease  of 
emergency,  of  plaintiff's  family,  her  mother, 
for  example,  in  this  case,*  and  without  tiiis 
they  had  a  misleading  tendency.  Some  of 
them  Were  misleading  also  as  apparently  bas- 
ing plaintiff's  right  to  recover  on  her  dissent 
expressed  before  the  emergency  arose,  or  be- 
fore the  assent  she  finally  gave  when  con- 
fronted with  the  alternative  of  amputation 
or  death. 

(27,  28)  Charges  given  on  defendant's  re- 
quest, defining  the  degree  of  care  required  of 
physicians  and  surgeons  in  the  treatment  of 
their  patients^  were  evidently  based  on  oor 
cases.  Thev  state*  the  law  of  our  cases  aa  it 
may  be  read  in  McDonald  v.  Harris,  131  Ala. 
859,  31  S<>.  548;  Shelton  v.  Hacelip,  167  Ala. 
217,  61  So.  937;  Hamrick  v.  Shipp,  169  Ala. 
171,  52  So.  fl!32;  Carpenter  ▼.  Walker,  170 
Ala.  659,  54  So.  60,  Ana.  Gas.  1912D  S63: 
Robinson  v.  Crotwell,  175  Ala.  194.  57  So.  23. 

We  believe  proper  and  careful  attention 
has  been  given  to  all  of  the  118  aasignmenta 
of  errors  found  in  the  record,  though  not  ail 
of  them  have  been  made  the  subject  of  spe- 
cific statement.  Thus  working  our  way 
through  the  record  from  first  to  last,  making 
occasionally,  perhapS)  statements  of  our  con- 
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sideratioa  reaching  beyond  the  liiqits  of  neces- 
flity  or  profit,  we  have  foui^d  no  error  for 
which  we  can  think  tiie  jvidgment.in  this 
case  should  be  reversed. 

4  -  I  . 

Affirmed. 

Ander^on^  C.  J.,  and  McClellan  and  Gard- 
n^,  JJ.,  .concur. 

Reliearing.  denied  February  4»  1915, 

0 

NOTE. 

Coasej^t  «ui  Affeoting  Rijglit  to  Ferf orm 
Siirsio»l  Operatioii;« 

Introdiictory,    1106.  ' 

Consent  of  Patient,  1105. 
Ck)n8ent  o^   Parent  to   Operation  on   Child, 
1107. 

IfUroductary. 

The  earlier  ciiseA  discussing  the  neoessity 
of  a  surgeon's  obtaining  the  consent  of  his 
patient  before  |»erfonning  an  operation,  are 
collated  in  the  notes  to  Mohr  v.  WilliamB,  5 
Ann.  Cas.  303,  and  Gillette  v.  Tudcer,  93  Am. 
St.  Rep.' 639.  ■  Thie  note  reviews  the  recent 
c<isee. 

*  » 

Consent  of  Patient. 

'  I  t  •  ' 

Where  a  pecson  is  in  £uU  possession  of  all 
his  mental  faculties  and  in.  «uoh.  physical 
health  as  to  be  able  to  enter  Into  a  consulta- 
tion with  respect  to  the  neoessity  of  an  opera- 
tion, and  where  no  emergency  exists  niaking 
it  impraoticahle  to  confer  with  him,  hia 
consent  is.  a  prerequisite  to  the  performance  ol 
a  surgical  operation  on  him.  Pratt  v.  Davis, 
224  111.  300,  8  Ann.  Cas.  197,  79  K.  W.  562, 
7  L.R^.(N.S.)  600. 

Consent  to  an  operation  does,  not  ordin^irily 
authorize  any  other  or  different  operation 
than  that  consented,  to.  Rolater  v.  Strain, 
39  Okla.  572,  137  Pac.  06,  6a  UB.A.(N.S.) 
880.  In  that  case-  it  appeared  that  the  pa- 
tient consented  to  an  operation  consisting  of 
an  incision  in  her  toe  for  the  purpose  of 
drawing  an  infiained  joint.  In  performing 
the  operation  a  sesamoid  bone  was  removed. 
The  court  said:  "It  is  not  denied  that  this 
bone  was  removed,  and  •  it  is  not  conttoded 
that  the  defendant  in  error  consented  to  its 
removal  The'  plaintiff  in.  error  denies  that 
he  undertook  the  operation  with  ■  the  undei- 
etanding  thkt  no  bones  were  to  be  removed, 
but  the  defendi^nt  in  error  testifies  that  such 
was  the  agreementi  and  in  this  she  is  sup- 
ported by-  the  testimony' of  her  mother  and 
a  sister.  This  evidence  was<  si^fficient  to  take 
this  qciestion  to  the  juay.  It  is  argued  by 
the  plaintiff  In  error  that,  even  if  the  conr 
tract  was  made  as -contended,  the  sesamoid 
bone  was  not  within'  the  contemplation  of  the 
parties,  and  that  its  removal,  under  the  cir- 
Ann.  Cas.  1916C. — 70. 


cumstances  disclosed  by  the  evidence,  was 
not  a  violation  of  the  terms  of  the  agreement, 
and  that  the  jury  should  haxe  been  instructed 
to  bring  in  a  verdict  for  the  plaintiff  in  error. 
.  An  attempt  is  made  in  the  brief  to 
distinguish  Mohr  v.  Williams^  96  Minn.  261, 
104  N.  W.  12,  1  L.R.A.(K.S;)  439,  111  Am. 
St.  Iftep.  462,  5  Ann.  Cas.  303,  from  the  case  at 
bar,  inasmuch  as  in  that  case  the  patient  con- 
sented to  an  operation  on  the  left  ear,  and  it 
was  performed  on  the  right  ear,  while  in  this, 
the  consent  wa^  to  the  operation  upon  the 
right  foot,  where  it  was  performed.  How- 
ever, the  operation  was  not  performed  in 
the  manner  agreed  upon  and  in  the  manner 
consent^  to  t)y  the  patient,  and,  as  a  hiatter 
of  fact,  the  actual  operation  performed  was 
without  her  consent.  There  can  be  no  real 
distinction  between  the  cases  in  principle. 
The  same  rule  of  law  is  applicable,  to  each^ 
It  follows  from 'this  authority  and  upon  rea- 
son and  principle  that  if  the  contract  was 
ma.de  b.et^een  the  patient  and  surgeon,  that 
the  patient  had  the  right  to  insist  upon  a 
strict  performance  of  it,  that  the  removal  of 
the  sesamoid  bone  by  the  surgeon  was  with- 
out the  consent  of  the  patient,  and  was  there- 
fore unlawful  and  wrongful,  and  constituted 
a  trespass  upon  her  person."  Referring  to  a 
contention  that  the  operation  was  justified 
by  an  emergency  the  court  continued:  **The 
operation  itself  was  not  designated  by  any 
of  the  expert  witnesses  as  a  major  operation. 
It  was  represented  by  the  plaintiff  in  error 
that  it  was  of  slight  consequence,  and  that 
it  would  not  be  necessary  for  the  patient  to 
remain  in  his  hospital  over  24  or  48  hours  at 
the  outside, .and  he  testified,  as  to  the  time 
taken  to  perform  the  .operation,  that  'I  sup- 
pose the  time  X  occupied  in  doing  that  was 
possibly  15  or  20  minutes,  the  actual  work 
that  cqmpleted  the  operation.'  We  would  not 
hold  under  this,  evidence,  as  a  matter  of  law, 
that  there  was  such  an  emergency  existing  as 
authorized,  the  surgeon  to  proceed  in  this  oper- 
ation, after  the  discovery  of  this  bone  in  an 
unuaual  and  unexpected  place,  as  to  authorize 
him  to  removQ  it  without  the  consent  of  the 
patient.  As  to  whether  or  not  such  an 
emergency  existed  was  a  question  of  fact 
under  the  evidence  for  the  jury.  If  the  jury 
found  that  the  necessity  which  authorized 
the  surgeon  to  proceed  to  remove  this  bone 
without  the  consent  did  not  exist,  then  his 
doing  so  was  wrongful  and  unlawful,  and  he  is 
liable  for  whatever  injury  resulted  to  the 
patient  irom  such  unauthorized  act." 

In  Robinson  V.  Crotwell,  175  Ala.  194,  57 
So.  23,  in  holding  that  the  evidence  did  not 
support  the  contention  of  the  plaintiff  that 
a  dangerous  opjeration  had  beep  performed  on 
him  without  bis  consent,  instead  of  a  minof 
operation  to .  which  he  had  consented,  the 
court  said:     "In  one  aspect  of  his  case,  plain- 
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tiff  claimed  that  defendant  caused  a  danger- 
ous operation  to  be  performed  upon  him,  after 
a&suring  him  that  tlie  operation  to  be  per- 
formed would  be  a  mere  trifle,  as  operations 
go,  and  would  Involve  no  serious  consequences. 
Ab  has  been  stated,  the  operation  not  only 
failed  to  relieve  plainti^s  ailment,  but  left 
behind  injurious  consequences  of  its  own. 
If  plaintifTs  contention  in  this  regard  be  true, 
and  it  had  support  in  his  testimony,  defend- 
ant's conduct  would  seem  to  be  Indefensible. 
The  cases  so  hold." 

While  the  patient's  consent  is  a  necessary 
prerequisite  to  the  performance  of  a  surgical 
operation,  in  the  absence  of  an  emergency 
which  renders  it  impracticable  to  confer 
with  the  patient,  it  seems  that  a  surgeon  is 
justified  in  performing  an  operation  to  which 
the  consent  of  the  patient  may  be  inferred 
or  implied  from  the  evidence  and  circum- 
stances of  the  case.  Van  Meter  v.  Crews,  149 
Ky.  335,  148  S.  W.  40;  Zoterell  y.  Repp* 
(Mich.)  153  N.  W.  692;  Mosslander  v.  Arm- 
strong, 90  Neb.  774,  134  N.  W.  922.  And 
see  the  reported  case.  In  the  case  first  cited 
it  appeared  that  a  physician  told  a  patient 
(the  plaintiff)  that  lie  was  not  satisfied  with 
tlie  examination  he  had  made  at  his  office  and 
would  like  her  to  go  to  the  hospital  where  he 
could  make  the  examination  more  satisfactori- 
ly. She  went  to  the  hospital  and  there,  after 
the  usual  preparations  had  been  made  and 
several  of  her  relatives  had  been  summoned, 
she  was  placed 'under  an  anaesthetic  and  an 
operation  performed  which'  consisted  in  his 
taking  oiit  one  of  the  ovaries  and  making  an 
adjustment  of  the  other,  which  operation  she 
claimed  was  performed  without  her  consent. 
The  court  s^aid:  "The  evidence " heard  on  the 
trial  tends  very  strongly  to  show  that  though 
the  plaintiff  was  averse  to  the  operation  it 
waa  understood  by  her,  and  her  relatives 
wbo  were  summoned  to  the  hospital  and  con- 
sulted, that  if  upon  the  examination  by  the 
doctor  it  was  found  that  an  operation  was 
necessary,  he  would  perform  it  while  she  was 
under  tbe  anaesthetic.  Both  her  iincle  and 
her  brother' were  sent  for  and  the'  matter  was 
discussed  carefully,  not  oiily  with  them  but 
with  her;  and  While  there  is  some  conflict 
in  the  testimony  there  was  evidence  warrant- 
ing the  jury  to  conclude  that  the  doctor 
understood,  and  had  the  right  to  understand, 
from  all  that  passed  between  him  and  the 
plaintiff,  that  he  was  to  perform  the  opera- 
tion wbile  she  was  under  tlie  anaesthetic  if 
upon  the  examination  he  found  this  necessary. 
.  .  .  The  court  should  have  told  the  jury 
that  if  the  defendant  understood  and  had 
reasonable  grounds  td '  understand,  from  the 
words  or  conduct  of  the  plaintiff,  that  she 
was  willing  for  the  operation  to  be  performed 
while  she  was  under  the  anaesthetic  if  upon 
his  examination  he  found  the  operation  to  ht 


necessary  and  he  so  performed  it,  then  he 
had  the  right  to  perform  the  operation  as  by 
her  consent.*'  In  Bennan  v.  Parsonnet,  83  N. 
J.  L.  20,  S3  Atl.  948,  it  appeared  that  a 
surgeon  had  his  patient's  consent  to  an 
operation  for  a  rupture  in  the  left  groin. 
After  the  anaesthetic  was  administered  the 
physician  discovered  a  more  serious  rupture 
of  the  right  groiii,  which  he  and  the  aMiatiag 
surgeons  agreed  was  a  seriouB  menace  to  the 
patient's  life.  The  tnorel  terioua  rupture  was 
operated,  on,  instead  of  that  for  which  the 
patient's  consent  had  been  obtained.  Holding 
that  no  recovery  could  be  had  against  the 
surgeon,  the  court  said:  'The  cpndition  for 
the  cure  of  which  the  plaintiff  applied  to  the 
defendant  was. rupture;  he  is  therefore  pre- 
sumed to  have  contemplated  all  of  the  risks 
incident  to  an  operation  for  such  a  condition. 
Now,  rupture  is  simply  a  protrusion  of  the 
intestine.  Whether  it  occurs  on  the  right 
side  or  on  the  left  .the  intestine  is  the  sam**. 
the  muscular  wall  is  the  same,  the  openUioo 
is  the  same,  and. its  dSJigers  and  the  risks  are 
the  same.  In  the  present  case  it  is  not  con- 
ceivable that  if  the  plaintiff  had  knoim  that 
at  the  same  risk  and  with  the  same  ^haence 
of  expense  he  could  by  the  contemplated 
operation  be  relieved  of  a  condition  that 
seriously  thr.^tened  his  life  and  health  he 
would  not  have  assented  to  it  or  that  he  would 
not  have  relied  .upon  the  judgment  and  have 
acted  upon -the  advice  of  the  surgeon  who 
was  so  kindly  disposed  towards  him.  Under 
these  circumstances  the  operation  that  was 
performed  was  not  in  any  true  sense  against 
the  will  of  the  patient  or  in  any  legal  »en.«> 
an  operation  of  a  different  sort  from  thai 
which  the  plaintiff  had  consented  to  undergo. 
The  trial  judge  was  therefore  right  in  ad- 
mitting the  evidence  and  in  sending  the  ca^ 
to  the  jury,  the  fact  that  the  proper  question 
was  not'  left  to  them  being  amply  explained 
by  his  having  followed  the  reputable  antbori- 
ty  to  which  reference  has  been  made.  The 
question,  hotvever,  is-  one  to  be  settled  not  by 
authority  but  by  reason,  and  its  important 
is  such  that  it  touches  at  a  vital  point  thr 
interests  of  the  entire  public,  any  member  of 
which  may  at  any  time  suffer  in  life  or  health 
by  the  establishment  of  a  rule  that  viH 
paralyise  the  judgihent  of  the  surgeon  and 
require  him'  to  withhold  his  skill  and  wihdon 
at  the  very  juncture  when  they  are  BO»t 
needed,  and  when,  could  tlie  patient  have  bees 
consulted,  he  would  manifestly  have  insisted 
upon  their  being  exorcised  in  his  behalf.  This 
concluding  suggestion  nsay  perhaps  be  ethical 
rather  than  legal,  •  but  it  does  seem  that  is 
good  morals  a  patient  ought  not,  in  his  efforts 
to  obtain  a  money  verdict,  be  permitted  to 
repudiate  the  sound  judgment  exercised  is 
his  behalf  by  the  ■  surgeon  of  his  choice  tn 
whose  judgment^  had  he  been  capable  of  bein^ 
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coiMiulte^^  he  would  UQ^^esUosablj  bave  con- 
curred." 

in  Edwards  y.  Roberta,  12  Ga.  App.  140, 
7&  S.  £.  1054,  under  a  statute  (Civ.  Code 
1910,  sec.  4427)  declaring  that  "a  person 
professing  to  practice  surgery  .  .  .  must 
firing  to  the  exercise  of  his  profession  a  rea- 
sonable degree  of  care  and  skill:'*  and  that 
*'any  injury  resulting  from  a  want  of  such 
care  and  skill  will  be  a  tort  for  which  a 
recovery  may, be  had,"  it  was  held  that  a  peti- 
tion in  the  suit  of  a  woman  against  a  phy- 
sician and  surgeon,  to  recover  damages  for 
alleged  malpractice,  was  not  subject  to  gen- 
oral  deiii{urrer>  the  petition  alleging,  in  sub- 
stance, that  the'  defendant  had  made  an 
unskillful  and  improper  diagnosis  of  her  phys- 
ical condition;  that  following  this  incorrect 
diagnosis  he  removed  her  left  ovary,  al- 
though it  was  not  diseased,  and  its  removal, 
in  whole  or  in  part,  was  unnecessary  and 
against  her  expressed  desire;  that  this  re- 
moval of  the  ovary  was  due  to  his  want  of 
knowledge  and  skill  as  a  surgeon,  and  to  his 
reckless  disregard  of  her  health. 

Coiwent  of  Parent  fo  Operation  on  Child/. 

In  the  absence  of  an  eraergepcy,  it  has 
been  held  that  a  physician  must  obtain  the 
consent  of  the  parents  of  a  child  before  per- 
forming an  operation  on  it.  Rish worth  v. 
Moss  (Tex.)  159  S.  W.  122.  In  that  case 
a  physician  was  held  to  be  liable  to  the 
parents  of  a  child  who  died  as  the  result  of 
an  operation  for  adenoids.  It  appeared  that 
the  child,  who  was  eleven  years  of  age,  was 
taken  to  the  physician  by  an  adult  sister, 
and  that  the  operation  was  undertaken  with- 
out notice  to  the  parents  who  never  consented 
thereto.  The  court  said:  "A  child  of  tendej 
years  being  incapable  of  legally  consenting  to 
the  administration  of  an  anaesthetic  and  a 
Hurgical  operation,  consent  must  be  obtained 
from  the  person  clothed  with  authority  to 
consent  by  the  law,  which  would  be  the  parent 
or  guardian,  in  case  there  be  such  person. 
Under  the  circumstances  of  this  case,  the 
sister,  whether  adult  or  otherwise,  would 
have  no  more  authority  by  virtue  of  such 
relationship  than  would  any  other  person,  and 
it  was  fundamental  error  upon  the  part  of 
the  court  to  instruct  the  jury  that  the  pres- 
ence of  the  elder  sister,  as  a  matter  of  law, 
justified  the  physicians  in  performing  the 
operation.  The  parents  were  easily  accessible 
by  telephone  or  telegraph,  and  there  was  no 
emergency." 

But  where  an  emergency  exists,  it  has  been 
held  that  a  surgeon  may  operate  without  first 
obtaining  the  consent  of  the  child  or  of  its 
parents.  Luka  v,  Lowrie,  171  Mich.  122, 
136  K.  W.  1106,  41  L.R.A.(>r.S.)  290,  wherein 
the  following  facts  appeared:     "The  plaintiff, 


a  boy  15  years  of  age,  while  crossing  the 
Michigan  Central  Railroad  track,  was  knocked 
down  by  an  engine  and  in  some  manner,  not 
cl^rly  8ho\yn,  was  thrown  under  the  wheels 
of  a  ear.  His  left  foot  was  mangled  and 
crushed.  There  was  a  compound  disarticula- 
tion of  the  bones  of  the  foot,  and  one  of  the 
principal  bones  of  the  arch,  the  'scaphoid' 
bone,  was  torn  away  entirely,  the  flesh  was 
crushed  and  torn  from  the  top  of  the  foot, 
leaving  the  muscles,  ligaments,  and  bones 
exposed.  The  plaintiff  testified:  *I  could 
see  the  bones  sticking  out.  I  could  see  tiiey 
weren't  broken*  Don't  know  how  many  bones 
were  sticking  out;  around  four  or  five,  some- 
thing like  that/  Shortly  after  his  injury, 
plaintiff  was  removed  to  Harper  Hospital  in 
.an  ambulance.  He  was  partially  conscious 
upon  his  arrival  and  was  able  to  communicate 
his  name  and  the  name  of  the  street  upon 
which  he  lived  to  the  attending  surgeojis. 
Withip  10  or  15  minutes  after  his  arrival,  he 
lapsed  into  a  comatose  condition,  and  later 
into  complete  unconsciousness.  Efforts  to 
revive  him  by  injections  of.  strychnine  and  in- 
fusion of  a  saline  solution  were  made,  but  he 
r.^mained  unconscious  until  after  the  opera- 
tion. Soon  after  his  arrival  at  the  hospital, 
at  10:15  A.  M.,  plaintifTs  foot  was  examined 
by  four  house  physicians  connected  with  the 
hospital.  They  concluded  that  prompt  surgical 
treatment  was  necessary  and  telephoned  to 
defendant,  who  is  assistant  surgeon  of  the 
Michigan  Central  Railroad.  Defendant  ar- 
rived at  the  hospital  at  10:45  a.  m.  Upon 
examining  the  plaintiff,  he  found  him  uncon- 
scious, with  a  weak  pulse  and  dilated  pupils. 
The  foot  was  found  to  be  cold  and  dead,  the 
circulation  having  been  interrupted.  De- 
fendant testified  that  he  learned  from  the 
house  surgeon  the  boy's  name  and  residence 
street.  With  reference  to  the  residence,  he 
knew  the  distance  from  Harper  Hospital  and 
the  time  it  would  take  to  get  from  there  to 
the  hospital:  that  he  inquired  of  the  house 
surgeon  if  any  one,  any  relatives,  were  pres- 
ent, and  was  informed  that  no  person  was 
present  whatever.  After  consultJeition  with 
the  four  house  physicians,  it  was  agreed  by 
all.  that  an  immediate  amputation  was  neces- 
sary '  to  sav^  the  plaintiff's  life.  The  foot 
w^as  amputated,  and  the  plaintiff  recovered." 
'Hie  plaintiff  claimed  that  his  foot  should  not 
have  been  amputated  at  all,  and  particularly 
that  it  should  not  have  been  amputated  with- 
out first  obtaining  his  consent  or  the  consent 
of  his  parents,  who  went  to  tlie  hospital  as 
^o^nHstptfdsible  after  learning  of  the  aooident. 
The  court  saids  * 'There  is  notlring  in  this 
record  to  indicate  that,  had  the  parents  of 
plaintiff  been  present  at  the  operating  table, 
thev  would  have  refused  their  consent  to  the 
operation.  Indeed,  it  is  inconceivable  that 
such  consent  would  have  been  withheld  in  the 
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face  of  the  determination  of  five  duly  quali- 
fied physicians  and  surgeons  that  it  was 
necessary  to  save  the  plaintiiT'd  life.  But 
defendant  testifies,  and  in  this  he  is  not 
contradicted,  that  he  made  inquiry  for  rel- 
atives of  the  plaintiff  and  was  t6ld  that  n6n6 
was  in  tho  hospital.  Suppose  that  his  inform- 
ant was  in  error  (which  Ib  not  certain),  thfe 
defendant  had  a  right  to  rely  upon  the  in- 
formation and  to  act  in  the  emergency  upon 
the  theory  that  to  obtain  consent  was  imprac- 
ticable. .  .  .  The  fact  that  surgeons  are 
called  upon  daily,  in  all  our  large  cities, 
to  operate  instantly  in  emergency  cases  in 
order  that  life  niay  be  preserved,  should  be 
considered.  Many  small  children  are  injured 
upon  the  streets  in  large  cities.  To  hold 
that  a  surgeon  must  wait  until  perhaps  he 
mav  be  able  to  secure  the  consent  of  the 
parents  before  giving  to  the  injured  one  the 
benefit  of  his  skill  and  learning,  to  the  end 
that  life  may  be  preserved,  would,  we  be- 
lieve, result  in  the  loss  of  many  lives  which 
might  otherwise  be  saved.  It  is  not  to  be 
presumed  that  competent  surgeons  will  wan- 
tonly operate,  nor  that  they  ^ill  fall  to  ob- 
tain the  consent  of  parentd  to  operations 
where  such  consent  may  be  reasonably  bb- 
tained  in  view  of  the  exigency.  Their  Work, 
however,  is  highly  humane  and  very  largely 
charitable  in  character,  and  no  rWe  should 
be  announced  which  would  tend  in  the  slight- 
est degree  to  deprive  sufferers  of  the  benefit 
of  their  services.** 

In  Bakker  v.  Welsh,  144  Mich.  632^,  8  Ann. 
Cas.  195,  108  K.  W.  94,  7  L.K.A.(N.S.)  612, 
it  was  held  that,  under  the  circumstances 
di^clos^d  by  the  record,  a  surgeon  performing 
an  operation  on  an  infant  with  the  infant's 
consent,  was  not  liable,  though, he  had  nojt 
obtained  the  father's  consent. 
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Michigan  Supreme  Court— ^une  1,  1914. 
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I^andlord  and  TeM&t  —  Forcible  Ehrle- 
tlott  -<*  Evidenee  InavfUeient.  '  • 

In  a  striking  employee's  action  for  damages 
sustained  from,  his  eviction  from  a  house  .oc- 
cupied by  him  as  part  compensation  for  his 
services,  where  there  is  no  evidence  as  to  the 
use  of  excessive  force,  plaintiff  is  not  entitled 
to  go  to  the  jury  on  that  issue. 


Damages  —  Hnmiliaiion  ftoat 
—  ETidenoe  InsnAoieiit. 

A  striking  employee,  evicted  from  a  b<mae 
oooupied  by  him  as  part  c<Mnpen8atioii  for  kis 
services,  is  not  entitled  to  damages  for  t^ 
mortification,  humiliation^  aud  injured  feel- 
ings caused  by  having  his  household  effects 
put  into  the  street  in  the  presence  of  onlook- 
ers, where  it  appears  that  most  of  the  on- 
lookers were  inkers  or  sympathisers  with 
tlie  strikers  and  with  plaintiff. 

Master    a&d    Servant    —    Ooonpamt    of 
Honse  as  Serrant  or  Tenant. 

The  relation  of  landlord  and  tenant  does 
not  exist  between  an  employer  and  an  em- 
ployee who  is  furnished  a  house  as  part  com- 
pensation for  hisserviees,  and,  where  he  t<4- 
untarily  leaves  the.  employment,  his  right  to 
the  use.  of  the  house  immediately  ends. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Muskegon  county: 
Sullivan,  Judge. 

Action  for  damages.  William  Lane,  plain- 
tiff,  and  An  Sable  Electric  Company,  defend- 
ant. Judgment  for  plaintiff  for  less  thaa 
amount  claimed.  Plaintiff  brings  error.  The 
facte  kre'stateditt'lfte  opinion.'  Awnmi 


Jerome  E.  Turner  for  plaintiff  in  error. 
Cross,  Vandencerp,  Foote  d  Ross  and  W,  B. 
We§terma/n  ioT  defendant  in  error. 

[27]  Moore,  J.= — This  suit  is  brought  by 
William  Lane  to  recover  damages  which  he 
alleges  he  sustained  by  reason  of  an  unlaw- 
ful eviction  of  himself  and  familv  from  cer- 
tain  premises  located  in  the  city  of  Muskegon 
Heights,  owned  by  defendant. 

The  plaintiff  was  chief  operator  of  the 
substation  of  the  defendant  at  Muskef^>n 
Heights,  when  a  strike  came  on:  His  testi- 
mony as  to  the  occurrences  which  gave  rise  to 
this  litigation  is,  in  substance,  as  follows: 

^t  lived  there  and  operated  the  station,  nsed 
the  house  as  a  dwelling  house.  The  time  of 
this  strike  was  the  27th  dav  of  Mav,  7 
o'clock  in  the  evening.  I  don't  just  remem- 
ber how  long  I  remained  in  the  employ  of 
the  company — after  the  strike,  after  the  hoys 
walked  out.  I  think  it  was  until  about  9 
o^clock  in  the  morning  of  the  28th,  the  next 
day.  I  did  not  have  any  talk  at  that  time 
with  anv  of  the  officers  of  this  defendant;  I 
don't  know  that  I  did.  On  the  3d  day 
of  June,  in  the  forenoon,  we  were  still  on  the 
place  and  in  possession  of  the  dwelling  house. 
On  that  day  we  were  eating  dinner.  .  .  . 
We  wasn't  up  from  the  table,  but  we  wer* 
through,  and  in  come  Mr.  Stewart  and  Mr. 
Burton  and  asked  me  if  I  had  received  notice 
to  vacate,  and  I  told  them  that  I  had,  and  he 
asked  me  if  I  was  going  to  move,  I  think. 
No,  he  said,  *^You  have  received  your  notice 
and  you  have  not  vacated  yet.*    I  said,  *Xo.* 
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He  said,  *We  will  have  to  aet  yoiir  furnituro 
out  on  the  street/  And  he  then  aaked  me  if 
I  had  any  place  to  go,  and  I  told  him  no^ 
that  I  didn't,  .  .  .He  said  that  he  would 
take  my  wi-fe  and  children  to  the  hotel,  but 
he  didn't  say  what  hotel,  or  who  wi^a  to  pay 
the  bill,  and  I  told  him,  'No;'  that  I  could 
look  after  my  wife;  that  it  wasn't  necessary. 
And  he. and  Mr.  Stewart  went  out  of  the 
house.  I  don't  think  they  were  out  over  20 
minutes  before  in  came  these  men  and  began 
to  tear  up  and  set  things  out*  I  can't  say 
that  I  counted  them,  but  I  would  say  that 
there  was  eight  or  nine  men  came  in. .  They 
were  strangers  to  me.  It  took  them  about  an 
hour  and  a  hall  to  set  .  our  goods  .  in  the 
street.  I  was  there  myself  all  the  time  while 
this  was  being. done;  also  my  wife  and  chil-. 
dren.     ..." 

[28]  On  cross-examination: 

"There  is  a  passageway  between  the  dwell- 
ing house  and  the  substation,  as  shown  there; 
it  is  sort  of  an  alleyway,  so  that  you  can  pass 
right  from  the  dwelling  house  into  the  sub- 
station, or  from  the  station  into  the  dwelling 
house..,  It  was  used  for  convenience,  or  had 
been  so  used,  in  performing  my  duties  there  as 
chief  operator.  .  .  .  Shprtly  before  I  c^me 
here  the  chief  operator  there  at  the  substa.tion 
died,  and  the  position  was  oJ^tered  to  me.  I 
was  receiving  $60.  a  month  ip  Grand,  Hapids 
and  provided  my  own  place  of  Jiving;  the 
company  didn't  furnish  me  a  place  to  live  in 
in  Grand  Bapids;  so  when  I^ame  over  here 
my  compensation,  was  $5^  a  month,  and  the 
use  of  this  house,  which  Mr.  Gilbert  thought 
vaa  worth  $5  or  $10  a  months  and  the  com- 
pany also  furnished  the  lights  and  water,  and 
there  was  a  telephone  in  the  house,  which 
rental  wasn't  paid  by  me.  It  was  furnished 
for  my  use.  There  was  also  a  telephone  in 
the  substation — ^the  Citizens'  and  Bell  was  ex- 
tended from  the  house  to  the  substation,^  and 
the  private,  the  power  company's  priyate, 
phone  was  extended  from  the  substation  to 
the  house^  ...  I  perf9rmed  the  last  of 
my  duties  there  as  chief  operator  on  the  S7th 
day  of.  May,  about  7  o'clock  in  the  evening; 
then  quit  and  went  on  a  strike;  in  other 
words,  I' walked  out  with  the  other  strikers. 
Did  i^ot  jKnd  any  notice  to  the  company. 
There  were  others  at  the  station  capable  of 
performing  my  duties.  One  of  the  strikers, 
the  operator  that  had  been  there  with  me,  he 
walked  out,  too.  I  and  niy  helper,  or  whoever 
operated  there  at  the  subs^tion,  walked  out 
at  night  a^  7; o'clock,  without  any  notice  to 
the  company  whatever.  I  cpntinued  to  live 
in  the  dwelling  house.  That  substation  is 
supposed  to  be  opened  all  night,  a  man  on 
duty  there  all  night;  I  locked  up  the  station. 
We  had  the  keys  and  returned  them  .after- 
wards to  the  operator,  Mr.  Essex.  I  didn't 
deliver  .the  keys  to  anybody  that  night.  When 


we  walked  out  In  that  way  it  lett  the  city 
and  everything  in  darkness*  I  knpw  that  Mr. 
Stewart,  the  local  manager  here,  and  Douglas 
Erwin  came  out  there  and  got  in  and  turned 
on  the  lights;,  at  the  tinie  I  was  dpwn  the 
strjeet.  I  claimed  that  the  company  dis* 
charged  me  af terwrards,  n,ot  until  after  I  had 
gone  on  [29]  a  strike  and  quit  of  my  own 
accord,  ^nd  after  I  had  gone  out  in  this  way, 
locked  up  the  substation*  nobody  there  ifO 
turn  on  the  lights,  and  refused  to  vacate  the 
house  used  in  connection  with  the  substation.,  I 
did  not  quit  my  employment  there  beeause  I 
had. any  complaint  myseU^  against  the  com- 
pany^ I  wa^  i^n.the  Union  and  was  in  sym- 
pathy with  the  striking  linenien.  If  you.  are 
a. mind  to  call  it  sp,  it  was  sort  of  a  eom- 
pulspry  matter  with  me.  I(ad  no  personal 
grievance  against  the  defencUint  at  that  time, 
Ifir.  Bnrton  of  the  defendant  compi^ny  gave 
me  no  veirbal  notice. to  vacate  that  dwelling 
house*  I  was  not  a^ed  to  vacate  on  the  28th, 
the  next  day  after  wre  went  out,  but  I  ,did  get 
a  written  notice;  it  was  served,  vpon  my  wife 
9n;the  .29th,  when  I  got  home  she  delivered  it 
to  me«  ,,That  is  the  notice  that  was.  served: 

*' 'To  W:iHiapi  Lane: 
:   "'Sir;  * 

"  *You.  are  hereby  notified  to  qui,t  and  siir- 
rei^der  up  the  dwelling  house  and  premises 
which  you  have  occupied  inci|ient  to  your  em- 
ployment by,  this  company.  Said  dw^elling 
house  and  premises  being  the  dwelling  house 
and  premises  situated  on  block  thirty-seven 
(37)  plat  "B,  village  (now  city),  of  Muskegon 
Heights,  Michigan,  the  same  adjoining  the 
substation  of  this  company  on  Peck  street  in 
said  eity  of  Muskegon  Heights. 

^  'Dated  this  29th  day  of  May,  1913. 
"  ,     "  *Au   Sable  Kleptric  Company, 

"By  S.  Stewart.'     ... 

"The  Au  Sable  Electric  Company  did  not 
have  any  local  mi^Ujager  here, that  I  know  of. 
I  did  not  get  a  verbal  notice  before  this  writ- 
ten noMee  was  serye^  on  me  to  get  out  of  that 
house.  Mr.  Gilbert;  palled  me  on  the.  tele- 
phone, I  ren^ember,  and  he  asked  me  when  I 
yf^B  going  to  move;  that  was  all  the*  notice 
that  I  got.  He  didn't  tell  me  to  vacate  it.  .  I 
think  it  was  the  morning  of  the  .29th  or  28tli. 
I  told  him  that  I  didn't  have  any  place  to  go, 
an4  tliat  I  would  see  what.X  could  do.  t  had 
th^  ii^ention  of  moving  at  the  time^  I  did 
i^ot  consult  a  lawyer  and  conclude  that  1 
would  stay,  nor  take  any  legal  advice,  before 
this  notice  was  served  upOn  me,  or  before  my 
goods  were  taken  out.  I  was  told  not  to 
move,  .but  not  by  a  lawyer.  It  came  from 
the  Union.  ...  I  swear  I  didn't  hear  any 
n^essages  over  the  telephone.  I  heard  mes- 
sages, but  [30]  not  over  the  telephone — heard 
one  si4e  of  the  conversation,  the  man  who  was 
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talking.  I  could  hear  through  the  corridor; 
the  telephone  swit^^hboard  is  at  one  end  of 
the  corridor,  and  I  could  hear  through  the 
corridor.  I  have  listened  on  purpose  to  hear 
what  was  going  on  and  would  report  to  the 
Union.  .  .  .  Notwithstanding  whatever 
investigation*  I  had  made  in  regard  to  procur- 
ing a  dwelling  house  elsewhere,  I  had'  made 
up  my  mind  to  stay  right  there  in  this  little 
house,  and  I  was  doing  that  on  the  theory 
that  I  had  a  right  to  stay  there.  It  was  four 
days  after  I  got  this  notice  before  I  was  set 
out.  The  goods  were  not  actually  set  out 
until  after  dinner  of  .Tune  3d.  In  the  house 
at  the  time  vre  took  dinner  was  my  wife  and 
children  and  mvself,  that  was  all:     .     .     1  ' 

**Mr.  Burton  said  to  me  he  wanted  to  know 
if  I  had  had  notice  to  vacate.  I  told  him  I 
had.  Well,  he  said  that  I  hadn't  moved^  atid 
that  they  would  bfe  compelled  to  set  my  goods 
out  on  the  street.  He  did  not  tell  me  that  it 
would  be  a  good  deal  better  if  I  went  on  and 
moved  out  myself.  I  didn't  tell  him  anything. 
Mr.  Burton  turned  t«  my  wife  and  informed 
hier  that  they  had  an  automobile  outside.  We 
were  not  told  that  they  would  take  my  wife 
and  children  to  the  Occidental  Hotel.  He  said 
to  the  hotel.  I  did  not  know  what  hQtel  he 
meant.  My  wife  said  'No;'  that  she  wouldn't 
go.  At  all  events  both  she  and  I  declined  the 
offer,  and  then  the  men  came  in  and  moved 
out  the  stuff.  It  took  them  abou(  an  hoiir 
and  a  half.  Tliey  didn't  handle  the  furni- 
ture very  carefully,  I  don't  think,  the  way  it 
was  scratched  up.  They  damaged  i^  ^^  the 
extent  of  $14.50.  They  carried  .things  Out 
separately  and  set  them  doi;(ii  on  the  groundl 
I  cautioned  them  myself  to  use  care  and  not 
to  do  any  damage.     ... 

"I  do  not  remember  that  Mr.  Burton  'on  the 
morning  of  the  29th  of  May,  the  day  this 
written  notice  was  served,  or  on  the  preceding 
day.  May  28th,  of  Mr.  Burton  coming  where 
I  was  at  the  rear  of  the  substation,  or  at  the 
rear  of'th^  building  that  I' occupied,  and  hav- 
ing a  talk  with  me  about  the  situation.  1 
remember  Mr.  IJiirton  being  thtre,  but  It 
wasn't  that  day;  it  was  after  that,  after  the 
notice  was  .  served ;  itJ  was  while  1'  was  stf  11 
occupying  the  house.  He  did  not  ofTer  me 
another  job.  '  He  told  m6  I  could  come  back 
[31]  if  I  Avauted  to;  that  he  was  sorr^'that 
I  had  gone  out.  In  that  conversation  I  proba- 
bly told  him,  *We  have  got  ju'st  as  gbod 
lawyers  on  our  side  as  you  have,'  but  T  teari't 
recall  it.  At  that  time  I  had  probably  '  con- 
sulted lawyers.  I  personally  hadn't;  som^- 
I)ody  consulted  a  lawyer  for  me  in  regard  to 
my  rights  to  remain  on  those  premises."  ' 

At  the  close  of  all  the  testimony  counsel 
for  defendant  conceded  the  plaintiff  was  en- 
titled to  a  verdict  for  $14.50,  and  moved  for 
a  directed  verdict  in  that  amount.  Under  the 
direction    of   the    court  the  jury  rendered  'k 


verdict  in  favor  of  plaintiff  for  that  amount 
The  plaintiff  brings  the  case  here  by  writ  of 
error. 

Counsel  claim  they  had  a  right  to  go  to 
the  jury  upon  the  question  of  whether  exces- 
sive force  was  used,  and  also  upon  the  ques- 
tion of  damages  because  of  mortification, 
humiliation,  and  injured  feeling,  caused  by 
having  his  household  effects  put  into  the 
street  in  the  presence  of  onlookers.  The 
record  is  barren  of  proof  of  forcible  entry  or 
of  the  exercise  of  excessive  force.  It  also 
shows  that  most  of  the  onlookers  were  strikers 
or  s^'mpathizers  with  the  strikers  and  the 
plaintiff. 

The  relation  of  landlord  and  tenant  between 
the  parties  did  not  exist.  It  was  the  relation 
of  etnployer  and  employed;  the  plaintiff bein«; 
in  possession  of  property  belonging  to  the 
employer  by  virtue  of  his  employment.  WTien 
the  plaintiff  voluntarily  severed  the  relation- 
ship which  entitled  him  to  the  use  of  the 
property,  that  moment  he  ended  his  right  to 
its  use:  Suppose  a  maid  servant  was  em- 
ployed at  a  moiithly  wage  of  $20  and  the  use 
of  a  furnished  room  in  the  house  of  her  em- 
ployer, and  should  then  go  on  a  strike  and 
refuse  to  do  any  work,  could  sHe  still  insist 
upoii  the  right  to  use  the  furnished  room  ♦  A 
statement  of  the  proposition  shows  its  ub- 
rea^uableness,  and  vet  it  is  like  the  instant 
case  in  principle. 

[32]  The '  la'ng^iage  used  in  Bowman  r. 
Bradley,  151  Pa.  St.  351,  24  Atl.  1062,  17 
L.B.A.  218,  is'ptfrtittent  here: 

"If  the  'possession  of  the  house  be  regard- 
ed JEis  an  incident  of  the  hiring,  the  incident 
must  fall  with  the  principal.  If  it  be  re- 
garded as  part  of  the  compensation  for  labor 
stipulated  for,  then  the  right  to  the  com- 
pensation ceased  when  the  labor  was  dis- 
continued. 

^Bowman  had  the'  same  right  to  insist  on 
the  payment  of  the  cash  part  of  his  wa«res  a* 
on  that  part  which'  piovided  his  family  a 
place  to  liVe.  His  ri<;!it  under  the  contract 
o^  hiring  kas  like  that  of  the  porter  to  the 
possession  oif  the  porter's  lodge;  like  that  of 
the  coachman  tO  his  apartments  oyer  the 
stable;  like  that  of  the  teacher  to  the  rooms 
he  or  she  "may  have  occupied  in  the  school 
buildih^s;  like  that  of  the  domestic  servants 
to  the  rooms  in  which  they  lodge  in  the  house 
of  their  employers.  In  &11  these  cases  and 
otherfe  tliat  might  be  enumerated  the  occu- 
pancy of  the  room  or  house  is  incidental  to 
the  emilloyraent.  Tlie  employee  has  no  dis 
tinct  right  of  possession,  for  his  pof^sesslon 
is  that  of  the  employer,  and  it  cannot  sur- 
vive the  hiring  to  which  it  is  incidental,  or 
under  which  it  is  part  of  the  contract  price 
for  th^  service's  performed.  .  .  .  When 
his  contract  ended,  his  rights  in  the  premise* 
were  extinguished,   and   it   was  his  dutv  to 
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give  way  to  his  succesfiior.  .  '  ."  .  Tlie  casie 
s<*einfi  to  have- been  begun,  and  tried'.'  by  the 
plaintiff  on  tHd  theory  that  his  right  to  the 
posseBdion  of  the  house  was  superior  to  his 
right  to  remain  in  the  defendant's  service. 
.  .  .  When  the  labor  ceased  oh  the  19th 
of  July,  the  plaintiff  ceased  to  pay  for  his  oc- 
cupancy. By  ceasing  to  labor  without  re- 
monstrkince  or  objection  he  must  be  held  to 
acquiesce  in  the  defendant's  right  to  termi- 
nate  the  contract  for  labor.  If  that  contract 
was  rightfully  terminated,  then  the  plaintiff's 
right  to  the  house  was  at  an  end,  and  he  could 
be  lawfully  put  oat  of  possession.  ...  It 
is  not  necessary  that  occupation  of  a  house, 
or  apartments,  should  be  a  necessary  incident 
to  the  service  to  be  performed  in  order  that 
the  right  to-  continue  in  possession  should 
end  with  thie  service.  It  is  enough*  if  such 
occupation:  is  convenient  for  the  purposes  of 
the  service  and  was  obtained  by  reason  of 
the  contract  of  hiring." 

[33]  To  the  same  effect  is  HeffeHlnger  v. 
Fulton,  25  Ind.  App.  33,  56  N.  £.  688,  and 
Kast  Norway  Lake  Church  v.  -Froislie,  37 
Minn,  447,  35  N.  W.  260. 

Judgment  is  affirmed. 

McAlray,  C.  J.,  and  Brooke,  Kuhn,  Stone, 
Ostrander,  Bird,  and  '  Steere,  JJ.,  eoneupred. 
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.   Introductory, 

It  is  the  purjwse  of  the  present  note  to 
diHcuss  only  those  cases  which  deal  with  the 
relation  of  a  person  occupying  thci  premises 
of  his  employer  as  a  part  of  his  com^ieiiftation, 
as  affecting  the  civil  rigiifs  and  liabilities  of 
the  owner  of  the  property.*  There  are  de- 
cisions which  deal  with  the  effect  of  occupa- 
tion of  that  kind  witii  relatidh  to  other  mat- 
ters, such  as  the  right  of  the  servant  to  claim 
a  settlement,  or  his  liability  to  be  rated  under 
the  various  poor  laws,  and'  his  right  tb  a 
franchise  under  particular  statutes,  but  as 
stated  bv  the  court  in  Bowman  v.  Bradley, 
151  Pa.  St.  351,  24  Atl.  1062,  17  L.R.A.  213, 
which  action  was  brought  to  recover  damages 
for  the  alleged  wrongful  ejection  of  a  farm 
Hand  from  premises,  owned  by  his  employer, 
of  which  he  claimed  td  be  in  possession  as  a 
tenant  and  not  as  a  swrvant,  "analogies  fur- 
nished by  cases  arising  under  the  poor  laws 


in  England  or  in  this  country,  while  they  may 
be  helpful  in  some  respects,  ought  not  to  be 
controlling." 

For  a  discussion  of  the  cases  dealing  with 
the  relation  between  the  owner  of  premises 
and  a  person  working  the  land  for  a  share  of 
the  crops  see  the  notes  to  Mead  v.  Owen,>  13 
Ann.  Cas.  231 ;  Wagner  v.  Buttles,  Ann.  Gas. 
1914B   144. 

General  Rule. 

As  a  general  rule  it  is  held  that  ft  person* 
who  occupies  the  premises  of  his  employer  fis 
part  of  his  compensation,  is  in  .possession  as 
a  servant  and  not  as  a  tenant  where,  the  oc- 
cupancy is  connected  with  or  is  required  for 
the  necessary  and  better  performance  of  his 
service. 

England.— y^'hiifi  v.  Bayley,  10  Q.  B.  N.  S. 
227,  7  Jur.  N.  S.  948,  30  L.  J.  C.  PI.  253,  100 
E.  C.  h,  227;  Rex  v.  Cheshunt,  1  B.  &  Aid. 
473;  Rex  v.  Stock,  2  Taunt.  339,  2  Leach  C.  C. 
1015,  R,  &  Rp  C.  C,  ;L85,  11  Rev,  Rep.  605. 
ISee  also  Berjtie  v^  Beaumont,  16  East  33; 
Lake  v.  Campbell,  5;  L.  T.  N.  S.  682. 

Canoda.-^Hart  v.  O'Brien,  15  L.  C,  Jur 
42.  See.al»>  Williams  v.  Herrick,  5  U.  C.  Q. 
B.  613. 

Cdii/om^.— Todhunter  ▼.  Armstrong,  53 
Pac.  446. 

iieorgUii — Mackenzie  v.  Minis,  132  Ga.  323, 
16.  Ann.  Cw.  723,  63  S.  E.  900,  23  L,R.A. 
(NJ§.)   1003. 

///MkHcr.— :-Eic)^engrQen  v.  Appel,  44  111. 
App.  19:  Mead  y.  Pollock,  99  111.  App.  151; 
Grain  v.  Burnet,  190  111.  App.  407. 

Indiana. — ^Hcfielfinger  v.  Fulton,  25  Ind. 
App.  33,  56  N.  E.  688. 

Kentubht^r-^^^^  Waller  ti  Morgan,  ,18.  3* 
Mon.  186. 

•  MitfAi^M.*— School  Dist.  t.  Bats^he,  106 
Mich.  330,  64  NV  W.  196,  29.  IJ.R.A.  576; 
Vincent  v.  Crane;  134  Mich,  700,  07  N.  W. 
34.  And  see  the  reported  com*.  See  also 
Tucker  v.  Burt,  152  Mich.  68,  116  N.  W.  722, 
17  UR.A.(N.S.)  510,  15  Detroit  Leg.  N.  83. 

ilfirane9ofa.--^Lightbody  v.  Tnielsea^  39 
Minn.  810,  40  N.  W.  67. 

yehrdMkat — ^Homan  v.  Redick;  97  Neb.  .^0>, 
149  N.  W.'782,  L.R.Avl918C  601.    ■ 

SMo  t/e»*#«f/.— MitcheH  v.  Morris  Cftnal,  etc. 
Co.  81  K.  J.  L.  99;  M«Qtiade  v.  Emmons,  38 
y.  J.  L.  39tr. 

A>tt)  rorJt.— Haywood  r.  Miller,  3  Hill  90; 
People  v'.  Annis,  45  Barb.  304;  Kerrains  v; 
People,  '60  N.  Y.  221,  19  Am.  Rep.  158;  Weis^ 
berg  v.  Cohen;  1«9  App.  Div.  496,  114  X.  Y. 
S.  iss.    Sec  also  Doyte  r.  Gibbs,  6  I^nS;  180. 

^orrA  f?tfroH*a.— See  State  v.  Curtis,  20 
N.  C.  363;  Watson  V.  McKachIn,  47  N.  C,  207. 

Pennsylvania. — ^Huggins  v'.  Bridges,  29  Pa. 
Super.  Ct.  82;  Bowman  v.  Bradley,  161  Pa. 
St.  351,  24  Atl.  1062,  17  L.R.A.  213,  31  W.  X. 
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C.  .142.  See  also  Zinnel  y.  Bergdoll,  9  Pa. 
Super.  Ct.  522,  44  W.  N.  C.  54,  7  Del.  Co. 
Rep.  369. 

In  White  v.  Bay  ley,  10  C.  B..  N.  S.  227,  7 
Jut.  N.  S.  .948,  30*  L.  J.  C.  PI  253,  100  E.  C. 
L.  227i  Erie,  C.  J.,  said:.  .  "Xha  dUtinction  U 
extremely  important  between  granting  an  e6- 
tate  to  a  person  and  tke  casa  wbere  an  owner 
allows  a  person  in  his  employ,  for  the  pur- 
pose of  better  complying  with  his  duties  as 
a  servant,  to  have  the  .use  of  premises.  He 
has  no  estate  in  the  latter  case,  and  the  owner 
of  the  premises,  as  far  as  that  goes,  is  able 
to  remove  him  at  any  time/' 

C)n  the  termination  of  the  employment  the 
right  to  odcupy  the  pi^mises  leases.  Lake  v. 
Compbell,  5  L.  T.  N.  S.  (Eng.)  582;  Haft  v. 
O'Brien,  15  L.  C.  Jur.  (Eng.)  42 r  Williams 
V.  Herrick,  5  U.  C.  Q.  B.  613;  De  Briai*  v. 
Mintum,  1  Cal.  456;  Homan  v.  Redick,  97 
Neb.  299,  149  N.  W.  782,  L.R.A.1915C  601; 
Mitchell  T.  Morris  Cailal,  etc.  Co.  31  N.  J.  U 
90;  McQuade  v.  Emmons,  38  N.  J.  L.  397; 
People -v.  Annis,  45  Barb.  (N.  Y.)  304;  Bow- 
man v.  Bradley,  151  Pa.  St.  351,  24  Atl.  1062, 
17  L.R.A.  213;  31  W.  N.  0.  142.  Thus  in 
De  Briar  v.  Mintum,  1  Gal.  450,  the  ootirt 
said :  "The  defendant  was  an  innkeeper.  He 
employed  the  plaintiff  as  a  barkeeper,  and 
was  to  give  him  three  hundred  dollars  per 
month  for  his  services,  and  allow  him  the 
privilege  of  occupying^  a  room  to  long  as  he 
remained  in  the  defendant's  employ.  The 
plaintiff  was  not  hired  for  any  definite  peri- 
od, and  he  was  discharf^  by  the  defendant. 
After  such  discharge,  the  defendant  notified 
the  plaintiff  to  lieave  the  room  which  he  oc- 
cupied, at  the  end  of  the  month.  The  plain- 
tiff did  not  comply  with  the  notice,  and  the 
defendant  put  him  out  of  the  house  by  lorbe; 
and  this  action  is  brought  to  recover  damages 
for  being  thus  ejected.  The  jnry  rendered  a 
verdict  in'  favor  of  the  plaintiff  for  six  hun- 
dred dollars.  We  do  not  see  how  any  aetion 
can  be  mainlnined  upon  the  faeta  presented. 
The  plaintiff  had  no  right  to  remain  in  the 
defendant's  house  after  being  notified  to  leaVei, 
and  the  defendant  had  a  right  to. eject  him. 
It  does  not  appear  that  any  more  force  was 
used  than  was  necessary,  or  that  tke  facts 
would  warrant  anything  more  than  nominal 
damagea,  even  if  an  aetion  could  be  sustained 
at  all.  We  think  a  new  trial  should  be  grants 
ed."  In  Grain  v.  Burnett,  190  lU.  App.  407, 
it  waa  said :  " W.here  an  employee  occupies  a 
house  incidental,  to  his  employment  and  he 
is  discharged,  whether  the  discharge  be  right- 
ful or  wrongful,  he  must  vacate  the  premises 
occupied  by  him  as  such  employee.  If.  he 
fails  to  leave  peaceably,  or  after  doing  so  re- 
turns, he  becomes  a  trespasser  and  may.  be 
ejected  by  the  maater  although  hia  wages 
have  not  been  paid/' 


Application  of  Rule, 

In  Mackenzie  v.  Miais,  132  Ga.  323,  U 
Ann.  Cas.  723,  63  S.  £.  900,  23  LJLA.(K.S.) 
1003,  it  appeared  that  the  defendant  had 
entered  into  a .  written  agreement  with  the 
plaintiff  whereby  the  former  agreed-  to  work 
for  the  plaintiff  aa  gardner  <m  the  latter^s 
summer  place  for  a  period  of  three  years. 
The  engagement  was  dependent  on  the  de- 
fendant proving  hfanself  competent  and  satisp 
factory  to  the  plaintiff.  As  an  employee,  he 
was  to  have  the  vse  of  a  house  on  the  land 
of  the  plaintiff.  Before  the  expiration  of 
three  years  the  plaintiff  discharged  him  and 
gave  him  wrifttjen  notice  to  quit  the .  premises. 
The  defendant  refused  to  go  and  the  plaia- 
tiff  sought  to  enjoin  him  from  oontinuing  to 
enter  the  premises.  In  granting  the  injunc- 
tive relief  the  eourt  said:  •  * -Where  a  servant 
occupies  a  dwelling  house  belonging  to  the 
master,  free  of  rent,  as  incidental  to  and  con- 
nected with  the  perfonnanoe  of  his  duties  as 
such  servant,  if- he  quits  tke  service  of  the 
master  before  the  expiration  of  the  term,  or 
is  discharged  by  the  master,  his  right  to  the 
possession  of  the  dwelling  house  ceases,  and 
he  must  surrender  it.  In  auch  cases,  in  the 
eye  of  the  law,  the  maater  has  never  parted 
with  possession  of  Uie  premisea,;  the  servant's 
possession  being  regarded  as  that  of  the  masr 
ter.  Hence  the  master  may  enter  and  use 
such  reasonable  for^i  ]»  may  be  necessary  to 
expel  the  servant.  It  has  been  aaid,  that, 
'when  k'  servient  has  bem  diaeharged,  the 
ihaster*^  rf|^t  iif  tWis  Ves;^  ^oea  not  depend 
upon  the  question  wheth'eT  \hv  servsmt  in 
rightfully  or  wrongfully  discharged,  but  ex- 
ists in  the  one  case  as  well  as  in  the  other, 
the  master  incurring  the  peril  of  paying  dam- 
ages for  a  breach  of  the  contract  if  the  dis- 
charge is  wrongful;  but  the  right  to  expel 
a  servant  from  the  house  exists,  whether  he 
had  good  cause  therefor  or  not.'  ...  It 
is  evident  from  the  reading  of  the  contract 
that  the .  furnishing  of  the  houae  upon  the 
place  tq  the  .manager  and  head  gardener  was 
an  incident  to  the  service,  and  for  the  pur- 
pose of  aiding  in  its  discharge,  and  was  not 
a  letting  of  any  part  of  the  property  to  him 
a^  a  tenant  ol  the  owner.  The  occupancy  of 
the  house  was  directly  connected  with  the 
service  to  be  rendered,  and  for  the  better  per- 
formance thereof.  <  Jn  law,  therefore,  the  em- 
ployer did  not  resign  possession  to  the  em- 
ployee as  to  a  tenant,  but  the  possession  of 
the  employee  was  in  effect  that  of  the  master. 
When  the  employee  was  discharged,  it  wa« 
his  duty  to  resign  possession  and  to  leave 
the  premises.  He  had  no  right  to  persist  in 
remaining  on  the  place,  walking  over  it,  and 
using  it  as  if  he  had  not  been  discharged. 
Nor  could  he  do  this-  because  he  insisted  that 
he  could  not  legal  ^  be  discharged  for  three 
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years  from  £he  date  of  tlie  contra<it.**  So 
in  Mitchell  v.  Morris  Canal,  etc.  Co.  31  N.  J. 
L.  99,  it  appeared  tliat  the  defendant  was 
imployed  by  the  plaintiff  canal  company  as  a 
lock  tender  and  as  part  of  his  compensation 
he  was  permitted  to  occupy  one  of  their  dwell- 
ing houses.  One  of  the  rules  of  the  company 
which  had  been  in  force  for  a  number  of  years 
and  of  which  the  defendant  had  notice  pro- 
vided that  '4n  case  any  plane  or  lock  tender 
shall  be  discharge4  while  occupying  the  house 
belonging  to  the  company,  he  ^hall  thereupon 
immediately  leave  said  house."  The  defend- 
ant was  served  with  a  written  notice  of  his 
discharge  and  &  notice  and  demand  in  writ- 
ing for  the  surrender  of  the  premises  within 
thirteen  days.  The  defendant  refused  \o  sur- 
render, claiming  that  he  was  a  tenant  at  will 
and  entitled  to  three  months'  notice  to  quit. 
The  court  said :  **The  defendant  was  to  occu- 
py 'as  long  as  be .  was  in  the  emplo^^ment  of 
the  company;  and  when  he  ceased  to  be  so 
employed  he  was  immecliately  io  ,  leave  the 
house.'  He  held  under  t)ie  company  and  so 
was  thfiiT  tenant,  not.  at  a  rent  reserved^  but 
as  part  comp^sation  for  his  services,  and 
only  during  the  time  those  services  were  be-, 
ing  .performed.  The  company  reserved  to. 
themselyes  the  r^^lit  io  terminate  his  employ- 
ment an  id  his  pccupancy  at  their  pleasure. 
Such  an  arrangement  is  not  only  reasonable, 
but  in  most  cases  of'  large  manufacturing 
companies  and  public  works,  almost  indis- 
pensable. Dwellings  are  provided  for  the  em- 
ployees convenient  to  the,  places  of  their 
labor,  to  further  the  objects  of  the  enterprise 
and  facilitate  the  business  of  themselves  and 
the  public.  These  dwellings  are  not  leased; 
nor  18  a  rent  reserved  or  term  Axed  beyond 
the  period  of  lalwr,  for  that  would  frustrate 
the  design  of  the  owners  land  tend  to  defeat 
the  enterprise— since  while  the  Itime  of  a 
notice  to  quit  was  runningj  their  works  might 
be  suspended.  The  notice  to  quit,  whiqli  by 
the  common  law  was  six  months,  by  our 
statute  three  "months,'  was  not  required  in 
this  case."  I^imilarly  in  McGee  v.  Gibson,  1 
B.  Mon.  (Ky.)  105,  Jt  appeared  that  the 
plaintiff  contracted  to  labor  on  the  farm  of 
the  defendant,  for  which  the  defendant  was  to 
pay  him,  monthly,  till  the  end  of  the  year 
certain  sums  /stipulated,  and  the  defendant 
was  to  furnish  a  house  to  the  plietihtiff  and 
to  keep  his  cow,  for  which  he  was  to  pay  two 
dollars  a  month  fiar  the  house  and  one  dollar 
a  month  for  the  cow,  both  payalJle  monthly. 
The  court  said:  'Upon  this  contract,  we  are 
of  opinion  that  there  was  no  independent  lease 
of  the  house  for  a  year,  or  any  other  period, 
but  that  the  right  of  occupancy  was  incident 
to  the  contrac,t  of  hire,  and  ceased  whenever, 
by  mutual  consent,  .or  by  the  fault  of ,  the 
plaintiff^  the  services  themselves  ceased.  Fur- 
Dishing  of  the  house  at  two  dollars  per  month; 


was  obviously. a  mode  of  paying  ai  part  of 
the  wages  of  the  plaintiff;  and  after  such  a 
cessation  of  his  services  as  is  above  described, 
he  could  no  more  cleam  the  right  to  occupy 
the  house,  or  to  feed  his  cow  6n  the  defend- 
ant's pasture,  than  he  could  claim  any  other 
portion  of  his  hire.  From  that  time  he  would 
be  in  no  better  condition  than  a  strict  tenant 
at  will,  who  has,  by  his  own  act,  terminated 
the  tenancy,  and  would,  at  most,  be  entitled 
only  to  a  reasonable  time  for  removing  from 
tlie  house." 

In  Presby  v.  Benjamin,  169  N.  Y.  377, 
62  N.  E.  430,  57  L.R.A.  317,  an  action  insti- 
tuted tq  recover  the  rent  reserved  in  the  lease 
of  an  apartment,  the  defense  was  eviction. 
The  claim  of  the  defendant  was  that  on  leav- 
ing his  apartment  before  the  expiration  of 
the  demised  term  he  placed  the  porter  of  his 
store  with  his  wife  in  the  apartment  as 
his  servant  to  take  care"  of  the  apartment  on 
his  behalf  during  his  absence;  that' the  plain- 
tiff refused  to  allow  the  defendant's  servant 
to  enter  or  occupy  the  apartment  and  that 
thereupon  he  surrendered  and  abandoned  the 
premises  to  the  landlord.  The  lease  contained 
a  covenant  that  the  lessee  would  not  assign 
or  sublet  the  premises  and  it  was  the  claim 
of  the  plaintiff  that  the  action  of  the  lessee 
in  attempting  to  place  his  employee  in  pos- 
session of  tlie  premises  was  a  breach  of  the 
covenant  Against  subletting.  The  court  said:' 
"It  is  clear  that  even  under  a  liberal  construe-, 
tion  of  the  covenant,  to  constitute  a  viola- 
tion of  this  lease  the  defendant  must  have 
attempted  to  put  in  possession  of  the  prem- 
isies  a  new  tenant,  not  merely  a  new  occupant. 
To  be  a  tenant  a  person  must  have  some  es- 
tate, be  it  ever  so  little,  such  as  that  of  a 
tenant  at  will  or  on  sufferance.,  A  person 
may  be  in  occupation  of  real  property  simply 
as  a  servant  or  licensee  of  his .  master.  In 
that  case  the  possession  is  not  changed;  it 
is  always  in  the  master.  .  .  .  Therefore,  if 
the  defendant  sought  to  place  his  porter  in 
occupation  of  the  premises  as  caretaker  or 
as  servant  he  was  entirely  within  his  rights. 
His  testimony  to  this  effect  was  not  conclu- 
sive. There  were  circumstances  from  which 
the  jury  might  have  inferred  that  the  sug- 
gestion of  a  caretaker  was  a  subterfuge,  and 
that  the  real  intent  was  to  make  the  porter 
a  tenant  of  the  premises.  But  in  this  respect 
the  evidence  presented  a  question  of  fact  for 
the  jury  to  pass  upon."  In  Vincent  v.  C)rane, 
134  Mich.  700,  97  K.  W.  34,  it  appeared  that 
an  employer  was  the  lessee  o^  a  farm.  His 
lease  contained  a  covenant  against  sublet- 
ting. The  court  held  that  the  act  of  the  em- 
ployer in  placing  one  of  his  laborers  in  pos- 
session of  a  house  situated  on  the  premises, 
for  the  better  performance  of  his  service  was 
not  such  a  subletting  as  would  avoid  his 
lease. 
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In  Huggins  v.  Bridges,  29  Pa.  Super.  Ct. 
82,  it  was  held  that  while  the  relation  of 
landlord  and  tenant  did  not  exist  as  between 
an  employer  and  his  employee  who  occupied 
rooms  on  the  premises,  as  a  part  of  his  com- 
pensation and  although  at  the  termination  of 
his  employment  the  employer  had  the  right 
to  set  out  his  goods,  he  was  liable  for  in- 
juries sustained  by  the  employee's  wife  as  a 
result  of  his  stopping  up  the  chimney  thus 
causing  smoke  and  gas  to  enter  the  rooms 
so  occupied  in  an  effort  to  make  him  vacate 
after  the  termination  of  his  employment. 

In  Waller  v.  Morgan,  18  B.  Moii.  (Ky.) 
136,  it  was  held  that  a  college  professor  who 
occupied  a  portion  of  the  h^ouse  of  his  em- 
ployer on  the  premises  as  a  part  of  his  com- 
pehsation  could  not  be  considered  a  tenant 
of  his  employer  and  therefore  was  not  liable 
as  a  subtenant  or  assignee  for  the  rent  due 
the  owner  from  his  employer. 

\Miere  .a  pastor  occupies  as  a  residence 
property  owned  by  a  church,  for  the  better 
performance  of  his  duties,  the  relation  of 
landlord  and  tenant  does  not  exist  and  his 
right  to  the  possession  of  the  prpperty  ceases 
with  the  termination  of  his  employment. 
Chatard  v.  O'Donovan,  80  Ind.  20,  41  Am. 
Rep.  782;  East  Norway  Lake  Church  v.  Frois- 
lie,  37  Minn.  447,  35*  X.  W.  260.  See  also 
Bigelow  V.  Norton,  3  Nova  Scotia  283.  Com- 
pare Bristor  v.  Burr,  120  N.  Y.  427,  24  N.  E. 
037,  8  L.R.A.  710.  Thus  in  Chatard  v. 
0*Donovan,  supra,  it  appeared  that  the  ac- 
tion was  instituted  to  oust  the  defendant,  a 
priest,  from  the  possession  of  certain  church 
property.  He  had  been  removed  from  the 
office  of  pastor  but  had  refused  to  surrender 
his  possesion  of  the  property.  The  court 
said:     "While  it  may  not  be  said  .     . 

that  the  defendant  was  the  hired  servant  of 
his  Bishop,  it  does  appear  that  he  was  ap- 
pointed to  his  position  by  and  held  it  at  the 
discretion  of  the  Bishop,  and  that  his  pos- 
session of  the  property  was  only  an  incident 
to  his  appointment,  the  better  to  enable  him 
to  discharge  the  duties  of  his  oflice,  and  when, 
in  the  exercise  of  that  discretion,  which  by 
the  rules  and  customs  of  the  church  he  had 
the  right  to  employ,  the  Bishop  removed  the 
defendant  from  his  charge  or  pastorate  over 
the  congregation,  his  right  to  possession  of 
the  property  at  once  necessarily  ceased.  If, 
under  the  circumstances,  the  parties  should 
be  deemed  to  have  coine  under  a  contract  re- 
lation to  each  other^  the  plain  meaning  of  the 
contract  was  that  when  the  defendant  should 
cease  to  be  pastor,  which  might  be  at  the 
will  of  his  Bishop,  he  should  ceaMp  forthwith 
to  occupy  the  property,  there  being,  from  the 
nature  of  the  case,  no  right  of  occnpancy  ex- 
cept as  an  incident  to  the  performance  of 
the  duties  of  pastor.  And  if  this  be  regarded 
as  a  tenancy,  it  was  a  tenancy  at  will,  and 


determinable  %y  one  month's  Roticcj  in  writ- 
ing, .delivered  to  the  tenant,'  which  notice 
the  complaint  shows  to  have  been  given.  We 
are,  however,  pf  the  opinion  that  the  rela- 
tion of  the  parties  was  more  like  that  of  mas- 
ter and  servant— the  possession  of  the  priest 
being,  in  fact,  the  possession  of  his  superior, 
the  Bishop,  who  had  power,  at  any  time  and 
upon  his  own  judgment  or  discretion,  to  re- 
move one  and  install  another  in  the  office  of 
pastor,  and  in  the  possession  of  the  property 
of  the  office."  In  Doe  v.  M'Kaeg,  10  B.  i 
C.  721,  21  E.  C.  L.  154,  it  was  held  that  a 
minister  placed  in  possession  of  a  chapel  aad 
dwelling  house  was  a  mere  tenant  at  will  of 
his  employers  whose  estate  was  determined  br 
a  demand  o|  possession.  See  to  the  same 
effect  Doe  v.  Jones,  10  B.  A  C.  718,  21  E.  C 
L.  153,  8  L:  J.  K.  B.  310. 

Likewise,  it  has  been  held  that  where  a 
person  occupies  the  premises  of  his  employer 
as  a  caretaker  or  while  looking  after  the 
interests  or  business  of  the  owner  the  relation 
of  landlord  is  not  created.  Mayhew  v.  Suttle. 
4  El.  &  Bl.  347,  82  E.  C.  L.  347,  1  Jur.  X.  S. 
303,  24  L.  J.  Q.  B.  54,  3  W.  R.  108,  3  C.  T. 
R.  59;  Doe  v.  Derry,  9  C.  A  P.  494,  38  E.  C. 
L.  194;  Davis  v.  Williams,  130  Ala.  530.  30 
So.  488,  89  Am.  St.  |tep.  55,  64  L.R.A.  749: 
Cook  V.  IClenH,  142  Cal.  416,  76  Pac.  :u\ 
Davis  V.  Clancy,  3  McCord  L.  (S.  C.)  422. 
See  also  Allen  v.  England,  3  F.  i  F.  (Eng.> 
49;  Mitchell  v.  Davis,  20  Cal.  45;  McCutchrn 
v.  Crenshaw,  40  g.  C.  511,  19  S.  E.  140;  Le- 
tang  V.  Donohue,  6  Quebec  Q.  B.  160;  Reynold* 
V.  Metcalf,  13  U.  C.  C.  P.  382.  Compere  Col 
cord  V.  Hall,  3  llead  (Tenn.)  625.  In  Cook 
V.  Klenk,  supra,  the  court  said:  *The  mere 
possession  of  property  does  not  necessarily 
imply  that  the  relation  of  landlord  and  t»*n- 
ant  exists.  The  servant  when  given  the  pos 
session  of  a  cottage,  in  which  to  live  while 
in  the  employ  of  the  master  is  not  necessarily 
a  tenant.  If  this  were  so,  servants  and  agent.« 
would  have  novel  and  embarrassing  powor« 
in  regard  to  property  placed  in  tlieir  charge. 
The  relation  of  landlord  and  tenant  is  created 
by  contract  express  or.  implied.  The  eridence 
here  does  not  show  that  any  such  contract 
was  made,  or  that  any  facts  exist  from  whicb 
it  can  lie  iniferred.  To  allow  defendant  to 
remain  in  possession  under  an  arrangement 
by  which  he  was  to  collect  the  rents  from 
third  parties  and  turn  them  over  to  plaintiff, 
after  he  has  refused  to  turn  over' such  rent?, 
on  the  theory  that  he  is  a  tenant,  would  be 
to  allow  him  to  reap  an  undue  advantage  from 
the  acts  of  kindness  sho^-n  him  by  plaintiff. 
He  would  be  a  tenant  for  the  purpose  of  hold- 
ing possession,  but  not  for  the  purpose  of 
collecting  or  paying  rents.'* 

However,  in  ShAw  v.  Hill.  79  Mich.  86.  44 
N.  W.  422,  it  \<as  held  that  where  one  13 
put  in  possession  ,of  premiHCs  under  an  agree- 
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ment  to  improve  tbe  aame  and  to  keep  off 
treepassers  he  becomes  a  tenant  at  wilL. 

QuaHHcation  of  Rule. 

A  person  may  occupy  premises  as  a  tenant 
and  yet  be  a  servant  of  the  owner  and  where 
the  occupation  of  the  employer's  premised  is 
not  a  mere  incident  to  the  service  the  prin- 
ciple of  lilndlord  and  tenant  applies  even 
though  the  rental  is  satisfied  by  service.  iReg/ 
V.  Lynn,  8  Ad.  &  El.  379,  35  t.  C.  L,  409, 
3  X.'&  V.  411:  Snedaker  v.  Powell,  32  Kan. 
306,  4  Pac.  869;  Ofschlager  v.  SurT)eck,  22 
Misc.  595,  50  N.  Y.  S.  862 ;  Anderson  v.  Stein- 
reich,  36  Misc.  845,  74  N.  Y.  S.  920.  See  al- 
so Hughes  V.  Chatham,  Bar.  A  Arn.  El.  Cas. 
61,  7  Jur.  1136,  13  L.  J.  C.  PI.  44,  5  M.  A 
G.  54,  44  E.  C.  L.  39,  7  Scott.  N.  R.  581; 
Hunt  Y.  Colson,  3  Moo  A  S.  790,  30  E.  C.  L. 
319.  In  Womach  t.  Jenkins,  128  Mo.  App. 
408,  107  S.  \Y.  4^^  tlieco^t.sik^:  ''Where 
the  occupation  of  the  master's  house  by  the 
servant  is  directly  connected  with  the  serv- 
ice or  if  it  is  requived  cKfurcsn^  or  impliedly 
by  the  employer  for  the  necessary  or  better 
performance  of  the  service,  the  relation  of  the 
parties  with  respect  to  the  property  is  not 
that  of  landlord  and  tenant,  but  of  master 
and  servant,  and  the  latter  will  be  r^uired 
by  law  to  surrender  possession  of  the  prem- 
ises at  tha  end  of  the  employment.  ...  But 
there  is  no  inconsistenqy  betipreen  the*  rela- 
tioB  of  landlord  and  tenant  and  that  of  mas- 
ter and  servant,  and  where,  as  in  the  ease  in 
hand,  it  appears  that  the  occupation  of  the 
mastet^s  premises  was  not  treated  by  the  par- 
ties themselves  as  a  mere  incident  of  the 
service,  it  should  be  ,  regarded  In  law  as 
the  occupation  by  a  tenant,  and  the  rights  of 
tbe  parties  should  be  determined  according  to 
the  laws  uid  principles  applicable  to  the  re- 
lation of  landlord  and  tenant.''  In  Anderson 
V  Steinreich,  36  Misc.  846,  74  N.  Y.  S.  920, 
it  was  held  that  where  a  janitress  occupies 
an  apartment  owned  by  her  employer  under 
an  agreement  to  pay  rent  therefor  and  ]l;Ler 
salary  as  janitress  is  deducted  from  the  rent, 
her  occupancy  is  that  of  a  tenant  althouglft 
the  relation  of  nuister  and  servant  exist  a 
while  she-  is  performing  the  service  of  jani- 
tress. In  Ofschlager  ▼.  Surbeck,  22  Misc. 
595,  50  N.  Y.  S.  fW52,  it  appeared  that  a  hired 
man  who  occupied  a  hdnse  on  the  premises 
of  hig  employer  was  in  posses^Hion'  under  an 
agreement  that  he  should  keep  the  house  in 
good  order  and  that  the  rent  was  to  be  ten  dol- 
lars per  month,  which  was  deducted  from  his 
wages  eaoh  month.  It  further  appeared  that 
the  employer  had  several  times  sworn  that 
the  occupancy  of  the  hired  man  was  thut  of 
a  tenant.  Under  those  circumstances  the  court 
held  that  the  question  whether  the  emfrksyei* 
held  as  a  tenant  had  been  properly  left  to 
the  jury.     In  Snedaker  v.  Powell,  32  Kan. 


396,  4  Pac.  869,  it  appeared  that  the  plaintifT 
had  agreed  with  one  B.  to  work  on  his  farm 
for/eight  months.  In  return  B.  agreed  that 
he '  would  pay  the  plaintiff  fifty  dollars  a 
month  lind  'would  furnish  him  with  a  house 
on  th^'  premises  for  a  period  of  one  year. 
With  the  consent  of  B.  the  plaintiff  permitted 
the  defendant  to  occupy  part  of  the  house. 
After  the  completion  of  the  term  of  his  serv- 
ice thie  plaintiff  moved  out  and  subsequently 
instituted  an  action  to  collect  four  months' 
rent  from  the  defendant.  The  defendant 
claimed  that  he  was  in  possession  under  B 
and  that  the  plaintiff  merely  held  as  the 
servant  of  "B.  and  had  no  right  of  action  for 
rent.  The  court  said:  "Under  the  contract 
[plaiutiff]  had  paid  by  his  labor  and  senr- 
ices  for  the  use  of  the  house  .  .  .;  and 
even  if  the  occupancy  of  the  dwelling  during 
his  eight  months'  service  was  that  of  a  serv- 
ant and  not  as  a  tenant,  vet  after  he  had 
performed  that  service,  the  relation  existing 
betw^een  B.  and  [the  plaintiff]  was  that  of 
landlord  and  tenant.  In  order  for  a  person 
to  occupy  as  a  servant,  the  occupancy  must 
in  some  way  be  in  aid  of  or  necessary  to  the 
performance  of  service."  In  Reg.  v.  Lynrt, 
8  Ad.  ft  El.  379,  35  E.  C.  L.  409,  3  N.  &  P. 
411,  It  appeared  that  an  employee  who  form- 
erly occupied  a  houde  on  the  premises  of  his 
employer  br  agreement  moved  out  and  made 
arrangements  with  a  third  person  for  the 
renting  of  another  house.  While  the  arrange- 
m<^nts  were  made  with  the  employee,  the 
bwtter  of  the  house  considered  the  employer 
as  his  tenant  and  the  rents  and  charges  were 
p'Aid  by  the  employer  under  the  terms  of  the 
contract  of  employment.  The  court  held  that 
the  employer  occupied  the  house  as  a  tenant 
and  HCft  as  a  servant  and  as  such  tenant  was 
liable  to  be  assessed  for  the  poor  rate.  In 
State  V.  Smith;  100  N.  C.  466,  6  S.  E.  84,  it 
appealed  that  the  prosecutor  occupied  with 
his  family  a  separate  and  distinct  dwelling, 
several '  hundred  yards  from  that'  of  the  de- 
fendant, and  under  a  special  contract  by  which, 
for  his  services  as  a  laborer,  he  was  to  have 
furnished  hiui  a  dwelling  pla(!e  and  a  monthly 
allowance  of  meal  And  meat  as  well  ns  the 
privilege  of  cultivating  a  'small  strip  of  land 
for  his  o^'n  benefit.  While  in  pos8ef;sion  un- 
der the  agreement  he  was  driven  but,  by 
threats  and  a  demonstration  of  deadly  weap- 
ons and  an  array  of  numbers,  against  which 
resistsmce  would  have  been  useless.  The  court 
said:  "There  were  created,  in  our  opinion, 
the  legal  relations  of  lessor  and  lessee  between 
the  parties,  which  did  not  warrant  this  in- 
vasion of  the  prosecutor's  possession  of  the 
premises,  no  more  than  if  the  house  had  been 
on  other  landg  of  [defendant]  instead  of  the 
plantation  whereon  he  lived." 

If  the  person  occupying  the  premises  of  his 
employer  as  a  part  of  his  compensntion  re- 
mains in  possession  after  the  termination  of 
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1ms  employment  he.  may  become  a  tenant  by 
8u0erance  or  at  will.  Bex  v.  CoUett,  H.  & 
lil.  C.  C.  498;  Eicb^ngreen  v.  Appel,  44  IlL 
App.  10 ;  Groavenor  v. .  Henry,  27  Ja.  2.69  j^ 
School  JDist.  y.  Batsche,  106  Mich.  330,  64 
N.  W.  1<^6,  29  L.R. A.  676 ;  People  v.  Annie, 
4$  Barb-  (N.  Y.)  304;  Jennings  v.  McCarthy, 
16  N.  Y.  S.  161,  40  N,  Y.  St.  Rep.  678;. 
Thjus  in  Jennings  v.  McCarthy^  supra, .  the 
court  said:  "With  the  terminatio:n,  however, 
of  the  employment,  whether  by  the  servant's 
abandonment  thereof  or  by  his  discharge^ 
therefrom,  the  servant^s  right  to  occupy  ^is 
master's  pr^mifies  is  also  determined,  and  the 
master  then  has  a  present  right  to  reposseissi 
hiipself  thereof,  and  to  use  all  necessary  force 

to  eject  the  servant  therefrom It 

the  servant  eovitinues  in  posstession.  without 
molestation,  it  is  presumptively  w:ith  the 
master's  consent;  and  if  suich  possessiop  en- 
dures beyond  the  limit  of  a  period  of  time 
sufficient  to  enpible  the  former  servant  con- 
veniently to  remove,  such  possession  is  coji- 
verted  into  a  tenaiusy  at  will."  ^  In  Kerrina 
v.  People,  60  N.  Y.  221,  19  Am.  Rep.  ,158, 
it  was  held  that  a  tenancy  at  will  would  not 
immediately  result  on  the  termination',  of  the 
service  of  an  employee  occupyii^  a  house  ,9,§ 
a  part  of  his  compunction  but  that  his  hold- 
ing over ,  must  be  for  a  sufficient,  period  to 
warrant  an  inference  of  consent  to  a  different 
holding.  However,  in  Doyle  v.  Gibbs,  6  I^ns. 
(N.  Y,)  180,  it.  appeared  that  the  plaintiff, 
while,  in  the  employ  of  the  .defendant,  occupied 
certain  premises,  as  a  part  of  hii^,  compensa- 
tion. He  waj9  subsequently  discharged  Andl 
requested  to  iQoye,  but  owing  to,.th^  ^ickne^s 
of  his  wife  he  was  permitted  to  remain  until 
she  was  well  enough  to  move.  Subsequently 
the  plaintiff  and  his  wif e<  left  the  preinises  for 
a  day's  visit  w)th  her  fatJier  and  while  they 
were  absent. the.  4®fendant  entered  .and  re; 
moved  their  property.  The  court  said:  ^tt 
is  neoesaary  to  ^pertain  the  exact  relation 
the  parties .  occupied  toward  each  other  at 
the  termination  ,of  the  contr9.ct  of  hiring^ 
That  contract,  and  the  occupancy  of  the  dwell: 
ing  house  under  it  did. not  create  the  rela- 
tion of  .landlord  a^d  tenant,.,  but  that  of 
master  and  servant  only.  .  ...  If  the  re-; 
lation  of  landlord  and  tenant  did  not.^xist^ 
the  plaintiff  was  not  in  possession  as  a  tenant 
holding,  over,  after  the  expiration  of  his  terxp, 
but  he  was  in  as  9,  servant  dlismissed  from 
service,  but  incapable  by  reason  of  the  condi- 
tion of  his  wife  irom  removing.  It  was  in 
this .  condition  of  things  that  the  plaintiff 
aaked  p^rx^issio.n  to  reniain  until  his  wife 
could  get  rea4y  to  leave,  and  that  the  plaintiff 
said  he.  should  look  to  him  for  rent.  If  an 
agreement  is  to  be  implied  from  the  facts 
stated  by  the  plaintiff,  it  must  be  an  agree- 
ment that  plaintiff  remain,  paying  i;ent,  un- 
til his ,  wif ^  was  ^ell  enough  to  remove. .  Nq 


other  time  was  talked  of  or  desired  by  tlie 
plaintiff,  and  it  is  obvious  that  defendant  on- 
ly consented  to  plaintiff's  occupancy  until 
that  event  occurred.  The  plaintiff  was  not 
a  tenan^  at  will  nor  at  sufferance,  but  until 
the  ha])pening  of  a  future  contingent  event. 
It  waa  shown  that  in  December  the  wife  wa^ 
well  enough  to  leave  on  a  visit  to  her  father, 
and  that  the.  plaintiff  removed  a  part  of  his 
property  to  her  father's.  In  the  absence  of 
aJU  evidence  to  the  contrary,  these  facts  es- 
tablished the.  wife's  ability  to  remove,  and, 
if  so,  the  time  for  whicli  plaintiff  had  per- 
mijssion  tp  occupy  had  expired,  and  the  de- 
fendant had  the  right  to  enter  and  put  out 
the  plaintiff's  goods." 


STEWART 

<       ... 
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Colorado  Supreme  Court — January  4,  1915. 
S8  ^olo.  563;  14:6  Pac.  771. 


Btechanles'  Xiieiui  —  Coiitraot  by  Ac«>t 
'  —  8«op«  of  lien. 

Rev;  Sti  190^  %  4026,  giving  raeeluHiies,  va- 
terialmes, -eto.,  and  persons  performing  labor 
or  fqrniahinjg  materiials  for  the  constructioB 
of  any  building,  etc.,  a  lien  upon  the  propertj 
u^oh.  which  they  have  rendered  service  or 
bestowed  labor,  or  for  which  they  have  fur- 
nished materials  or  other  fixtures,  for  the 
value  of  such  services,  labbr,  or  material  rvn- 
dered'  or  funriehed  at  the  instance  of  tlie 
owner  or  any  person  acting  by  his  autkoritr 
eruiwler  him  as  agent,*  oontraet4>r,  or  other- 
wise, lor  the  work,  labor,  services,  or  laate- 
rials  don^  f^rniahed,  or  rendered  at  the  in- 
stance of  the  owner  of  the  building  or  other 
improvement,  or  his  agent,  gives  a  lien  onlr 
upon  the  structure  or  improvement  built  or 
pla<^ed  upon  the  land. 
Same.  ''   ■       ' 

Rev.  St.  1908,  §  4025,  Which,  after  giving 
a  'lien  to  persons  fiirniriiing  labor,  ete^  to  be 
used  iii  the  coostraction,  ete.,  ol  anj  bniklu^ 
at  tlio  instanee  of  the,  owner  or  nn  agent, 
provides  that  everT  contractor,  arcfaiteet^  etc, 
or  other  person  havii^  charge  of  the  con- 
struction, alteration,  addition  to,  or  repair  of 
any  buildins  or  improvement  shall  be  held  to 
b^  the  agent  of  the  owner  for  the  purposes  of 
that  act,  merely  makes  such  person  the  statu- 
tory agent  of  the  owner  of  th«  bfuildiag  or 
improvement,  •  and  does  not  make  him  the 
agent  of  the  .owner  of  the  land  upon  which 
the  improvement  is  placed. 


Under   Rev.   St.   1908,   §   4027,   providiag. 
relative  to.  mechanics'  liens,  that  such  liens 
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aha  11  extend  to  and  cover  ao  much  of  the 
lands  whereon  the  building  or  improvement 
ahall  be  made  as  may  be  necessary  for  the 
convenient  use  and  occupation  of  the  Imildin'g 
or  improvement,  and  that  the  lien  for  work 
or  materials  done  or  furnislied  for  any  entire 
structure  shall  attach  to  the  building-  for  or 
upon  whiok  the  work  is  done  or  materials 
furnished  in  preference  to  any  prior  lien,  in- 
cumbrance, or  mortgage,  that  any  person  en- 
forcing such  lien  may  have  the  building  sold, 
and  that  the  lien  shall  extend  to  and  embrace 
any  additional  or  greater  interest  in  any  of 
the  property  acquired  by  the  owner  at  any 
time  subsequent  to  the  making  of  the  con- 
tract or  the  eommencement  of  the  work,  and 
before  the  establishment  of <  the  Uen  b^  pvooets 
of  law,  the  land  upon  which  a  building  or 
improvement  is  erected  or  placed  cannot  be 
subjected  to  a  lien  unless  the  owner  of  t^e 
land  has  some  ownership  in  the  building  and 
acts  affirmatively  relative  to  its  construction. 

ImproTomeiita  by  Tenant  —  Rl^ht   to 
Xden. 

Under  Hev.  St.  1908,  $  4029;  providing  that 
any  building,  etc.,  oonstrueted,  alteire^  e<»., 
upon  any  Uiid .  with  the  knowledge  of  the 
owner  or  reputed  owner  shall  be  held  to  have 
been  erected,  constructed,  etc.^  at  the  instance 
and  request  of  such  owner,  so  as  to  subject 
his  interest  to  a  lien  unless  he  shall  within 
five  days  after  obtaining  notice  of  the  erec- 
tion, construction^  etc.,  give  notice  that  his 
interests  shall  not  bo  subject  to  any  Men  per- 
sonally, or  by  poiftkig-  and  keeping  posted  a 
written  and  printed  notice  to  such  effect  in 
some  conspicuous  ptlaeei  upon  the  land,  build- 
ing, or  improvement  provided  that  this  shall 
not  apply  to  any  owner  or  person  who  shall 
have  contracted '  for  any  erection,  structure, 
or  improvement,  a  lessor  under  a  long-term 
lease  which  bound  the  lessee  to  erect  a  build- 
ing upon  the  demised  premises  at  his  own 
expense,  to  become  a  part  of  the  realty  upon 
completion,  is  not  required  to  post  the  statu- 
tory notice,  as  he  had  entered  lato  a  contract 
with  reference  to  the  construction  of  the  im* 
provement,  and  was  by  the  very  letter  of  the 
proviso  exempted  from  the  terms  6i  that  sec- 
tion. 

[See  note  at  end  of  this  case.] 


A  long-term  lease  requiring  the  lessee  to 
erect  a  building  at  his  own  expense  to  become 
a  part  of  the  realty  Upon  completion  was  not 
a  contract  with  a  contractor  for  the  construe^ 
tion  of  such  building  within  Rev.  St.  1908, 
§  4025,  providing,  relative  to  mechanics'  liens, 
that  in  case  of  a  contract  for  the  work  be- 
tween, the  reputed  owner  and  a  contractor  the 
lien  shall  extend  to  the  entire  contract  price, 
as  a  '^contractor"  is  one  who,  as  an  independ- 
ent business,  undertakes  to  do  specific  jobs  of 
work  without  submitting  himself  to  coKltrol 
as  to  the  petty  details,  especially  as  the  con- 
tracts with  the  parties  claiming  the  liens  des- 
ignated the  lessee  as  owner  and  the  lessors 
were  not  therefore  the  "reputed  owners." 

[See  note  at  end  of  this  case.] 


Under  Rev.  St  1908,. |§  4025>  4027,  4029, 
a  long-term  lease  binding  the  lessee  to  erect  a 


building  on  the  demised  premises  to  become  a 
part  of  the  realty  upon  completion  does  not 
make  the  lessee  the  lessor's  agent  so  as  to 
invest  him  with  authority  to  create  a  lien 
upon  the  lessor's  interest  in  the  fee,  lind  per- 
sons doing  work  and  furnishing  materials  un- 
der contracts  with  the  lessee  aequii?ed  no  lien 
on  the  fee  where  the  lessora  neither  partici- 
pated in  the  erection  or  construction  of  the 
improvement  nor  approved  the  plans,  and  it 
does  not  appear  ihat  the  rents  reserved  were 
greater  than  the  reasonable  worth  of  the  va- 
cant lots ;  since,  if  the  improvements  increased 
the  value  of  the  freehold  estate,  it  was  only 
as  a  future  incident,  and  the  lessor  was  not 
the  ewner  of  the  building  or  structure,  hut 
would  become  such  only  upon  the  expiration 
of  the  lease  or  upon  the  completion  of  the 
building. 

[See. note  at  end  of  this  case.] 

Same* 

Xf, ,  under  a  long-term  lease  binding  the 
lessee  to  erect  a  building  on  the  demised 
premises  at  his  own  expense,  to  become  a  part 
of  the  realty,  the  lessee  is  presumptively  the 
agent  of  the  lessors  within  the  mechanic's 
lien  laws,  the  presumption  is  nuUffied  and 
destroyed  by  a  provision  in  the  lefse,  which 
was  duly  recorded,  that  nothiog'  thereLn 
should  authori^  the  lessee  or  any  person 
dealing  with  him  to  charge  the  lands  or  an^ 
interest  of  the  lessors  therein  with  any  me- 
chanic's lien  or  lien  of  any  kind,  notwith- 
standing a  covenant  by  the  lessee  that  It 
would  not  permit  or  suffer  any  bill  of  any 
mechanic,  laborer,  or  materlalmcii,  or  for  fur- 
nishings or  equipment,  to  remain  unpaid,  and 
that  before  commencing  thd  erection  and  con- 
atruction  of  the  building  It  would  furnish  a 
bond  guaranteeing  due  observance  of  the  pro- 
visions of  the  lease  relative  to  mechanics' 
liens,  in  view  of  Rev.  St.  1908,  §  694,  pro- 
viding that  all  deeds  6r  agreements  in  writ- 
ing affecting  the  title  to  real  estate  or  any 
interest  therein  may  be  recorded,  and  that 
from  and  after  the  filing  thereof  for  record 
they  shall  take  effect  as  to  subsequent  bona 
Ade  purchasers  and  incumbrancers, .  and  sec- 
tion, 707,  defining  "deed,"  as  used  in  that 
chapter,  as  including  mortgages,  leases,  etc., 
as  uie  lease  was  constructive  notice  to  those 
subs^uently  acquiring  an  interest  in  the 
premises,  and  whatever  agency  it  might  be 
presumed  was  created  therebv  was  necessarily 
subject  to  the  conditions  oi  the  instrument 
creating  the  agency. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  City  and  County 
of -Denver:     Ali«kn,  Judge. 

Action  by  A.  M.  Stewart  et  al.,  plaintiffs, 
against  John  O.  Talbott  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  bring 
error.  On  rehearing.  The  facts  are  stated  in 
the  6pinion.    Affirmrd. 

Robinson  d  Rohinsotti  Dines,  Dines  d 
Holme f  Benedict  d  Phelps,  Barteh,  Blood  d 
Bancroft,  Raymond  J.  McPhee,  K  Ward  Ban- 


1118 


CITE  THIS  VOL.  ANH.  CAS.  1916C. 


■  nister  and    L.    McWhinney   for   plainilffs   in 
error. 

C.  H.  Redtnondt  (joudy  d  Twitcheli  and 
J,  H.Burkhardt  for  defendants  in  error.    . 

[566]  White,  J. — Talbott  and  Miigivan,  de- 
fendants in  error,  owners  of  four  lots  on 
Champa  street  between  Fourteenth  and  Fif- 
teenth streets  in  the  City  of  Denver,  entered 
into  ^  written  contract  by  which  they  leased 
•  them  to  The  American  Music  Hall  Company,  a 
corporation,  for  the  term  of  ninety-iune  years. 
The  lease  contract  provided,-  inter  aHa,  'That 
on  or  before  the  first  day  of  July,  A.  D.  19l0, 
the  lessee  will  proceed  to  improve  said  prem- 
ises by  the  erection,  construction  and  main- 
tenance of  a  building  covering  said  premises, 
said  building  to  cost,  when  completed,  not 
less  than  one  hundred  fifty  thousand  -  dMIafs 
($150,000.00) ;  .  .  .  and  to  be  fully  com- 
pleted on  or  before  the  first  day  of  January, 
A.  D.  1911.  .  .  .  All  buildingfi  and  im- 
provements of  every  nature  soever  erected  pr 
placed  upon  said  premises,  when  oojmmence;d 
and  completed,  shall  at  onee  become  a- part 
of  the  realty  o<  tke  lessors,  without  right  4ir 
authority  of  any  persoft  or  corporation  to  re- 
move the  same,  "provided,  the  lessee  may 
alter,  remodel,  improve,  repair  or  reconstruct 
the  same  at  its  pleasure/  but  not  so  as  to 
[666]  impair  the  value  thereof  \  that  ^t  all 
times  throughout  the  term  of  the  lei^ae  the 
lessee  shall  maintain  upon  the  said  -premises 
a  building  of  the  aforesaid  character."  The 
rental  reserved  to.  January  81,-  1*911,  'was 
$.3,000  paid  simultaneously  with  the  execution 
of  the  lease,  and  $500  per  month  thereafter 
payable  on  tl^e  first  day  of  each  month,  and 
.the  payment  of  taxes,  assessments  and  gov- 
emm<;ntal  charges  imposed  upon  the  piwinisfis. 
The  lessee  was  required  to  keep  the  improve- 
ments and  fixtures  insured,  with  the  Uws  pay- 
able to  the  lessors,  with  the  right  reserved  ih 
the  lessee  in  case  of  loss  by  fire  tt>  rebuild 
or  repair,  with'  reasonable  diligence^  the  build- 
ing 80  destroyed,  and  to  use  such  insurance 
money  therein,  ^[he  contract  obligates  the 
lessee  to  bear  all  expense,  of  the  erection,  con- 
struction, maintenance  and  operation-  ol  tbe 
building  to  the  end  that  the  rimtak  reaervied 
to  the  lessors '  shall  •  be  met.  Paragraph  6 
thereof  is  as  follows: 

*'Tt  is  expressly  Understood  and  agreed  (bnd 
notice  is  hereby  given),  that  nothing  herein 
shall  authorize  the  lessee  or  any  person  deal- 
ing through,  with  er  under  it^  to  eliarge  feaid 
land«»  or: any  interest  of  the  lessors  therein, 
or  this  lea^e,  with  any  ^lechanic's  lien,  or  lien 
or  incumbrance  of  any  kind  whatever.  On 
the  contrary,  (and  notice  ia  hereby  giv^n), 
the  right  and  power  to  charge  any  lien  or 
incumbrance  of  any  kind  against  the  lesaors, 
or  their  estate^  is  hereby  expressly  denied, 
and  the  lessee  coveniints  that  it  will  not  per- 


mit or  suffer  any  bill  of  any  mechanic,  labor 
or  material  ma;n,  or  for  any  furnishings  or 
equipments  of  said  premises,  to  be  or  remain 
unpaid.  The  lessee  shall,  before  commeDoing 
the  erection  and  construction  of  a  building  on 
said  premises,  furnish  or  cauae  to  be  fur- 
nished a  bond  in  a  bonding  eompany  satit- 
factory  to  lessors,  guaranteeing  the  due  ob- 
servance of  this  clause  6." 

April  15,  1910,  the  lease  was  filed  for  rec- 
ord and  [567]  duly  recorded  in  the  office  of 
the  oounty  clerk  and  recorder  of  the  county  in 
which  th«  lots  ave  located,  and  thereupon  poe- 
setsion  of  the  premises  delivered  to  the  leasee. 
April  20,  IDIO,  the  lesiiee  entered  into  a  writ- 
ten agreement  with  James  Stewart  A  Com- 
pany^, one  of  thie  plaintiffs  in  error,  wherebr 
the  latter,  acting  as  the  agents  of  the  former, 
who  were,  therein  designated  as  the  owner, 
^^gr^ed  ''.to  build  for  ^e  said  owner  a  build- 
ing to  be  used  chiefly  for  theatrical  produe- 
tioQft  on  the  premises  leased  by  the  owner 
from*'  Talhott  and  Mugivan,  the  delendaoU 
in  error,  describing  the  particular  lease  here 
in  question,  designating  the  book  and  page 
wh'eJ'e  it  is  recorded.  The  building  was  to  be 
erected  according  to  plans  and  specifications 
prepared  by  a  designated  architect  represent- 
ing-''The  American  Music  Ball  Company  as 
the  owner  of  the  prenusea*-  It  authorised 
Stewart  k  Company  to  obtain  iiriccs  and  esti- 
mates for  building  materials  and  work  that 
might  be  required  iti  the  erccftion  of  the  batM- 
ihg,  and  to  submit  to  the  architect  a  com- 
plete list  of  bids  received,  together  with  their 
recommendation  thereon,  and  to  "prepare 
proper  and  satisfactory  contracts  coveriof 
the  same. for  execution  by  the  owner  or  its 
authorised  agent,'*  containing  a  proviso  that 
Stewart  &  Company  might  do  and  perform 
each  particular  portion  of  the  work  as  might 
b^e  determined  by  themselves,  the  arch  iter  t 
and  the  owner,  as  most  expedient.  The  Amer- 
ican Music  Hall  Company  was  to  furnish  the 
necessary  funds  to  carry  on  the  work  aod 
pay  Stewart  k  Company,  for  superintending 
tlie  same,  a  percentage  compensation  depend- 
ing upon  the  cost  of  the  building.  Bids  were 
thereupon  recelv^  for  various  portions  of  the 
MToiic,  and  The  American  Music  Hall  Com- 
pany, as  owner,  entered  into  written  contracts 
therefor  4M  follows:  with  F.  H.  Cowell  for 
the  brick  work;  with'  the  Colorado  Portland 
Cement  Company  for  the  cement;  with  Hugk 
Murphy  for  rock.  A  like  contract  [568]  was 
prepared  by  Stewart  k  Company  for  execo- 
tioa  by  The  American  Music  Hall  Companv, 
as  owner^  and  the  John  Gichleay,  Jr..  Com- 
pany, as  contractor,  for  the  structural  steel, 
but,  though  approved  b}'  the  architect,  was 
never  signed  by  either  of  the  contracting  par- 
ties. McPhee  and  McGinnity  Company,  s 
corporation,  without  any  written  coatraci* 
but  upon  orders  from  Stewart  ft   CompanT, 
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furnished  certain  lumber  which  was  used  for 
concrete  forms,  piling  for  shoring  up  adja- 
cent ground  and  supporting  the  foundations 
of  buildings  jeopardized  by  the  excavation. 
Work  upon  the  structure  proceeded  for  a 
while  but  certain  bills  became  due  and  pay- 
able, and,  default  having  been  made  therein, 
tlie  Work  ceased  early  in  August.  Stewart  & 
Company  superintended  that  which  was  done 
by  others,  did  a  portion  of  the  excavating, 
put  in  the  concrete  footings,  placed  some 
structural  steel  in  the  foundation,  etcl,  paid 
certaiA  bills;  and  herein  claim  a  lien  on  the 
premises  fqr  $14,059.30  less  $4,129.02  paid  to 
them  by  the  American  Music  Hall  Company. 
Tlie  John  Eichleay,  Jr.,  Company  fabricated 
and  shipped  to  Denver  from  its  works  in 
Pittsburg,  Pennsylvania,  consigned  to  The 
Amei'ican  Mudic  Hall  Company,  ten  cars  of 
structural  stee^.  Of  these,  five  cars  were  de- 
livered on  the  premises  and  incorporated  into 
the  foundation  anid  basement  portion  of  the 
intended  building;  the  other  five  cars  were 
tendered  by  tlie  railroad  company  at  Denver 
but  were  hever  received  by. Stewart  &  Com- 
pany or  Hie  Americati  Music  Hall  Company 
or  delivered  upon  the  priemi^es,  but  remained 
in  the  possession  of  the  railroad'.  .  The  Eich- 
leay Company  also  prepared,  or  partially 
prepared,  other  structural  products  ready  for 
shipment  for  use  in  this  building.  It  filed 
four 'separate  lien  statements.  The  first  state- 
ment is  for  struicitural  steel  delivered  to  and 
incorporated  into  the  structure,  and  is  in  the 
sum  of  $6,812.^3.  The  second  is  for  struc- 
tui'al  steel  fabHcat^  and  shipped  to  Denver 
[569]  for  U9e  in  the  structure,  but  never  de- 
livered  to,  nor  incorporated  therein  because 
of  a  cessation  of  work  thereon,  and  is  in  the 
sum  of  $7,316.10.  The  third  statement  is 
for  certain  steel  either  fabricated  or  partially 
so  at  Pittsburg,  but  not' shipped  b,ecaiise  of 
cessation  of  work  on  the  structure,  and  is  in 
the  sum  of  $7,840.69.  The  fourth  statement 
is  for  steel  designed  for  the  structure  but 
never  cut,  and  for  details  made  aiid  bills  of 
materials  written  for  the  work,  and  is  in  the 
sum  of  $1,088.86.  F.  H.  Cowell  claims  a  lien 
for  $2,332.65  for  l)rick,  cement  and  sand  fur- 
nished and  placed  in  the  basement  walls.  The 
Colorado  Portland  Cement  Company  furnished 
cement  which,  was  used  in  the  foundation 
work  oi  the  building  and  claiims' a  lien  for 
a  balance  in  the  sum  of  $665.  Hugh  Murphy 
furnished  crushed  stone  which  was  mixed 
with  the  cement  and  used  in  tlie  foundation, 
and  claims  a  lien  therefor  in  the  sum  of 
$246.90.  '  McPhee .  and  McGinnity  Company 
claims  a  lien  for.  the  material  hereinbefore 
designated,  as  furnished , by  them,  in  the  sum 
of  $4i)5,80.  At  the  time  work  ceased  the 
excavation  for  the  basement  had  been  par- 
tially completed  ahd  a!  large  portion  of  the 
foundation  of  the  building  coitotructed.    Sub- 
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seqijent'  to  the  filing  of  the  liens,  but  prior  to 
the  institution  of  the  foreclosure  proceedings, 
the  lessors,  after  noti(!e  to  the  lien  claimants 
of  their  intention  so  to  do,  forfeited  the  lease 
under  the  terms  thereof  and  took  possession 
of  the  premises;  and  the  sole  question  here 
involved  is  the  right  of  plaintiffs  in  error  to 
fasten  their  respective  liens  upon  the  title  of 
the  lessors  in  and  to  the  lots.  The  right 
claimed  was  denied  by  the  trial  court  and 
the  purpose  of  this  action  is  to  reverse  that 
judgment. 

Plaintiffs  in  error  claim  that  they  are  en- 
titled to,  and  may  maintain  their  respective 
liens  either  under  this  provisions  of  §  4025 
or  those  of  §  4029,  R.  S.  1908. 

§  4025  gives,  to  the  persons  therein  desig- 
nated, ''a  lien  upon  the  property  upon  which 
they  have  rendered  [670]  service  or  bestowed 
labor  on  for  which  they  have  ftii-nlshed  mate- 
rials .  .  .  for  the  value  of  such  services 
rendered  or  labor  done  or  material  furnished," 
upon  the  condition,  however,  that  they  act^d 
in  that  regard  ''at  the  instance  of  the  owner" 
or  of  some  person  acting  by  his  authority. 
Clearly  here  the  word  "owner**  has  reference 
to  the  word  "property^"  and  the  latter  signi- 
fies the  character  of  the  structure  or  Improve- 
ment designated  in  the  first  part  of  the  sec- 
tion, that  is,  building,  mill,  bridge,  ditch, 
flume,  aqueduct,  reservoir,  tunnel,  fence,  rail- 
road, wagottroad,  tramway  or  other  structure 
or  improvement  lipon  land  to  which  a  lien 
attaches  solely  by  virtue  of  this  section.  In 
other  words,  by  this  section  the  lien  is  given 
upon  the  structure  or  improvement  built  or 
placed  upon  the  land.  That  this  is  the  niean- 
ing  of  the  section  is  made  certain  by  its  other 
provisions  and  that  of  the  act.  Further  in 
the  section  the  right  to  the  lien  is  restated 
upon  the  same  condition  as  above  specified, 
except  the  word  "owner"  is  followed  imme- 
diately by  the  words  **6f  the  building  or  other 
improvement;"  that  is,  the  lien  is  given  when, 
and  only  \('hen,  the  work  is  done  or  services 
rendered  or  materials  furnished  "at  the  in- 
stance of  the  owner  of  the  building  or  other 
improvepient,  or  his  agent."  Moreover,  the 
section  contaihs  tlie  declairation  that  every 
"person  having  charge  of  the  construction, 
alteration,  addition  to,  or  repair,  either  in 
^ii'hole  or  in  part,  of  any  building  or  other 
improvement',  as  aforesaid,  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purposes 
of  this  act,"  clearly  meaning  that  the  person 
having  charge  of  the  construction  of  the 
building  or  iniprovement,  6tc.,  is  the  statu- 
tory agent  of  the  owner  of  the  building  or 
other  iniprovement,  but  he  16  not  thereby 
made  such  agent  of  the  owner  of  the  land 
upon  which  thd  improvement  is  placed.  It  id 
only  by  §  4027  that  the  land'  whereon  such 
building,  structure  or  improvethent  may  be 
made,  is  subjected '  to  the  liens  provided  by 
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the  act.  Therefore,  ownership  pi  the  build- 
iAgf  [571]  structure  or  iniproYeinent,>  and  the 
doing  of  the  work  thereon,  or  the  rendering 
servicQa  or  furnishing  material  therefor  at 
the  instance  of  such  owner  or  his  agent,  plus 
ownership  in  the  same  person  of  the  land 
upon  w^^hich  such  structure  or  improvement 
is  erected  or  placed,  are  essential,  u^der 
§§  4025  and  4027,  to  the  validity  of  a  Men 
upon  such  laud.  This  meaning  is  further  evi- 
dence4  by  subsequent  provisions  of  the  latter 
section.  It  constitutes  the  lien,  where  it  is 
for  work  dpne  or  material  furnished  for  an 
entire  structure,  erection  or  improvement, 
superior  thereon  to  prior  liens  or  .'incum- 
brances of  the  land  upon  which  the  same  is 
erected  or  placed,  and  authorizes  in  the  en- 
forcement of  such  lien  the  sale  of  such  im- 
provement and  the  r<emoval  of  the  same  from 
the  land  upon  which  it  stands.  It  further 
provides  that  the  lien  given  by  the  act  shall 
extend  to  any  "conveyable  interest  of  such 
owner  or  reputed  owner  in  the  land  upon 
which  such  building,  structure  or  improve- 
ment shall  be  erected  or  placed,"  or  that  he 
may  thereafter  acquire  subsequent  to  the 
mfiking  of  the  contract  or  .th,e  commencement 
of  the  work  upon  such  structure  and  before 
the  establishi^ent  of  such  lie^,  by  process  of 
law.  It,  therefore,  follows  that  under ,  §  4025, 
coupled  with  §  4027,  it  is  a  condition  prece- 
dent to  the  validity  of  the  lien  that  the  per- 
son, whpae  interest  in  the  real  estate  it  is 
proposed  to  bind  or  affect  thereby,  must  have 
acted  affirmatively  relative  to  the  structure 
or  improvement  placed  upon  the  land,  and 
must  have  some  ownership  therein. 

In  Ck)rnell  v.  Barney,  94  N,  Y.  394,  398, 
under  a  statute  in  substantial  effect  the  same 
as  our  §§  4025  and  4027,  materials  were  fur- 
nished by  plaintiffs  to  a  lessee,  (Salem),  for 
an  improvement  in  process  of  cQnstruction  by 
the  latter  in  pursuance  of  provisions  in  his 
lease  by  which  he  covenanted  to  erect  a  per- 
manent building  on  the  demised  premise^:  of, 
at  least,  a  specified .  value,  witliin  a  desig- 
nated time,  and  in  which  the  lessor  ( Barney ) , 
covenanted  to  loan  a  specified  supi  as  [572] 
the  building  advanced,  to  be  secured  by  mort- 
gage on  the  lessee's  Interest  in  the  premises, 
and  the  building,  upon  the  termiDation  of  the 
lease,  to  revert  to  and  become  the  property  of 
the  le^^or.  The  right  to  the  lien  was  denied 
on  the  interest  of  the  lessor  for  the  reason 
that  th^  material  for  which  the  lien  was 
claimed  was  ^ot  furnished  under  any  contract 
with  him  or  at  his  instance,  and  that  he  did 
not  cause  the  building  to  be  constructed. 
Upon  this  point  the  court,  at  page  398,  said : 

"Section  1  of  the  Lien  Act,  applicable  to 
the  city  of  New  York  (Chap.  379  of  the  Lawg 
of  1875),  provides  that  *every  person  per- 
forming labor  upon,  or  furnishing  materials 
to  be  used  in  the  construction,  etc.«  of  any 


building,  etc.,  shall  have  a  lien  on  the  saint: 
for  the  work  or  labor  done,  or  materials  fur- 
nished by  each,,  respectively,  whether  done  or 
furmished  at  the  instance  of  the  owner  of  tba 
building  improvement,  or  his  agent.'  To  give 
a  lien  ^nder  this  section,  the  work  must  have 
been  done  or  niaterials  fumislied  at  the  in- 
stance of  the  owner  of  the  building  or  the 
improveipent,  or  at  the  instance  of  his  agent, 
and  the  lien  is  upon  the  building  or  other 
improvemeut.  Such  is  the  plain  language, 
and  there  is  no  room  for  construction.  Here 
the  iron  was  not  furnished  at  the  instance 
of  Barney.  His  contract  with  Salem  did  not 
even  require  any  iron  to  be  used  in  the  erec- 
tion of  the  building,  and  it  does  not  appear 
that  he  had  anything. whatever  to  do  with 
Salem's  contract  witli  the  plaintiffs,  or  with 
the  procurement  of  the  iron  from  them,  or 
that  he  knew  anything  about  it.  It  is  true 
that  Salem  covenanted  with  Barney  to  erect 
the  building,  and  that  Barney  agreed  to  ad- 
\'ance  money  to  be  applied  toward  the  erec- 
tion of  tbe  same^  and  that  he  waa  to  have 
a  mortgage  on  the  same;  yet  the  building  wu 
not  erected  for  Barney,  and  was  not,  before 
the  termination  of  the  lease,  to  beloi^  to  him, 
and  in  no  proper  sense  could  the  mat<rrial 
furnished  for  the  same. be  said  to  be  fumiahed 
at  his  instance.  In  hkrmony  with  this  view 
is  section  ^  £573]  of  ,the  act  which  provides 
that  'any  person,  whpat  the  request  of  the 
oAvner  of  any  lot,  etc,  grades,  fills  in,  or 
otherwise  improves  the  same,  or  the  sidewalk 
or  street  in  front  of  or  adjoining  the  same, 
shall. have  ja  lien  upon  such  lot  for  his  work 
done  and  materials  furnished.'  Here  the  word 
'request'  is  used  in  substantially  the  nme 
sense  as  the  word, 'instance'  in  the  prior  sec- 
tion, and  was  intended  to  have  the  same 
scope. 

''Section  1  having  provided  for  a  lien  upon 
the  building,  section  3  provides  for  a  lieo 
upon  the  lot  uppn  which  the  building  stands. 
as  follows :  'The  land  upon  which  any  baild- 
ing,  etc.,  is  constructed,  etc.,  shall  be  subject 
to  the  liens  if  at  the  time  the  work  was  com- 
menced or  materials  for  the  same  had  com- 
menced to  be  furnished,  the  land  belonged  to 
the  person  wlip  caused  said  building,  etc^  to 
be  constructed,  etc. ;  but,  if  such  person  owned 
less  than  a  fee-simple  estate  in  such  land, 
then  only  his  interest  therein  shall  be  subject 
to  such  lien.' ,  The  pli^intiffs  can  have  no  lies 
under  this  section  upon  Barney's  interest  ia 
the  land,  because  he  did  not  in  any  proper 
sense  cause  the  building  to  be  constructed. 
Within  the  meaning  of  this  section  the  build- 
ing must  be  constructed  for  and  at  the  ex- 
pense of  the  owner  of  the  land  or  under  con- 
tract with  him  Salem  caused  this  buildinf 
to  be  constructed,  and  the  plaintiffs  could 
have  a  lien  upon  his  interest  in  the  lao-l 
under  his  lease." 
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This  ifi  not  the  case^  however,  under  §  4029, 
coupled  with  §  4027.  Thereunder  a  lien  may 
attach  to  the  lan^s  of  a  person  or  his  interest 
therein  by  his  non-action,  coupled  with  his 
knowledge  that  the  building  or  structure  was 
erected  upon  or  removed  to  his  land,  or,  being 
thereon,  was  altered,  added  to  or  repaired. 
Indeed,  it  does  so  attach  under  such  circunir 
stances,  unless  he  is  excluded  from  the  appli- 
cation of  the  mechanic's  lien  law  by  reason  of 
the  provisos  in  the  section,  or  within  five 
days  after  he  shall  have  obtained  knowledge 
of  the  work  or  the  intention  to  do  the  same 
he  gives  noiice  as  required  {574]  therein  that 

•  his  interest  shall  not  be  subject  to  any  lien 
for  such  work.  The  controlling  distinotioB'  in 
this  respect  between  §§  4025  and  4027,  on  the 
one  hand,  and  §§  4029  and  4027  on  the  other, 
Is,  as  hereinbefore  stated,  tiiat  in  order .  to 
fasten  a  lien  upon  a  person's  interest  in  real 
estate  under  the  provisions  of  the  former  sec- 
tions, such  person  must  have  some  ownersh^ 
in  the  improvement  constructed,  etc.,  and 
must  have,  as  such  owner,  contracted  to  have 
the  same  erected,  either  directly  or  through 
an  ageht  thereunto  authorized;  while  under 
the  provisions  of  the  latter  sections,  such  con- 
tractual relation  cannot  exist;  and  the  owner* 
ship  in  the  structure  or  improvement  essen- 
tial to  the  validity  of  the  lien  is  invested-  in 
the  owner  of  the  land  by  operation  of  law» 
In  other  words j  the  inception  of  the  right  to 
a  lien  under  §  4025,  coupled  with  §  4027, 
grows  out  of  contract)  while  under  §  4029, 
coupled  with  §  4027,  it  arises  from  estoppeL 
Nor  is  iiiis  distinction  affected  by  the  dedsr 
ration  in  §  4025,  that  in  default  of  filing  the 
contract  for  the  work>  or  a  memorandum 
thereof,  as  therein  required,  the  labor  done  and 
materials  ■  furnished  by  the  parties  named; 
prior  to,  the  filing  of  the  samey  shallbe  deemed 
to  have  been  done  and  fuVnished  at  the  per- 
sonal instance  of  the  owner,  and  the  person 
furnishing  the  same  shall  have  a  lien  for  the 
value  thereof.  It  is  still  the  affirmative  oon.- 
tractual  relation  of  the  owner  of  the  property 
to  the  improvement  made  or  work  performed 
upon  which  the  claimant's  right  to  the  lien 
is  based,  and  the  effect  of  the  default  of  the 
owner  as  to  filing  the  contract  or  a  memoran^ 
dum  thereof  only  removes  the  statutory  re- 
striction that  the  lien  ean  extend  only  to  the 
contract  price  and  enlarges  the  right  in  that 
regard  under  the  principle  of  estoppel  so  as 

'  to  cover  the  value  of  the  work  performed  or 
material  furnished.  Indeed,  in  Grimm  v. 
Yates,  58  Colo.  268,  145  Pac.  696,  decided  at 
this  term,  we  expressly  declared  ti^at  the  pur- 
pose of  §  4029  "is  to  require  an  owner,  where 
another  in  possession  of  his  property  [575] 
is  making  improvements,  which  by  the  terms 
of  the  agreement  between  the  owner  and  the 
party  in  possession,  the  latter  is  without  au» 
thority  to  make,  to  give  notice  to  those  per- 
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forming  labor  or.  furnishing  materials  for 
such. improvements,  within  five  days  after  he 
shall  have  obtain^  knowledge  that  they  are 
being  constructed,  that  his  interest  in  the 
property,  upon  which  such  improvements  are 
being  placed,  shall  not  be  subject  to  any  lien 
therefor,  and  that  hin  failure  to  .do  sq  ren- 
ders his  interest  subject  to  a  li^u  lor  such 
improvements.", 

Applying  the  law  to  the  facts  of  this  case 
it  follows  that  the  liens  sought  to  be  estab- 
lished and  enforced  herein  cannot  be.  susr 
tained  under  §  4029  as  affected  by  §  4027. 
The  defendants  in  error  were  under  no  obli- 
gation by  virtue  of  those  eections  to  give  or 
post  the  notice  therein  required.  They  were 
in  no  wise  engaged  in  constructing  the  im- 
provement but  had  entered  into  a  contract 
with  reference  thereto;  and  were,  therefore, 
by  the  very  letter  of  a  proviso  of  the  sectioi^ 
not  of  the  class  to  whom  the  section  applies 
but  of  a  class  expressly  exempted  from  its 
terms.  Moreover,  the  lessee  was  the  party  in 
sole  possession  of  the  premises  and  was  mak- 
ing no  improvement  thereon  which  the  terms 
of  its  lease  and  contract  with  the  defendants 
in  error  did  not  auithorij^  it  to  make*  The 
contract  here  involved  possesses  no  element  of 
that  described  in  §  4025,  supra,  as  a  contract 
between  the  "owner"  and  a  "contractor/*  By 
its  terms  nothing  was  to  be  paid  by  defend- 
ants in  error  but  the  work  was  to  be.  done 
bj  the  lessee  at  ita  own  expense;  and  the  acts 
of  plaintiffs  in  eirror  velative  to  the  improve- 
ment irere  cauaed  hy  the  leasee  and  not  by 
the  lessors.  Moreover,  defendants  in  er;rQr 
were  not  the  reputed  owners  of  the  structure 
or  improvement,  but,  on  the  contrary,  the 
lessee,,  in  the  contracts  with  plaintiffs  in 
error,  vrks  desl^ated  as  such  owner.  It  can- 
not be  seriously  claimed  that  under  the  agree: 
ment.  the  lessee  contracted  with  the  lessors  to 
furnish  materials  or  perform  any  of  the  labor 
or  services  [576]  named  in  the  foregoing  sec- 
tion of  the  statute,  by  the  doing  of  which  it 
would,  by  that  section,  be  knowA  as  a  "con- 
tractor." A '  contractor  is  "one  who  as  an 
independent  business  undertakes  to  do  specific 
jobs  of  work  withdut  submitting  himself  to 
control  as  to  the  "petty  details." 

Plaintiffs  in  error,  however,  contend  that 
the  well  recognized  rule  declared  in  Shap- 
kigh  V.  Hull,  21  Colo.  419,  425,  41  Pac.  1108, 
is  applicable  to  the  facts  of  this  case,  and 
that  their  liens  attach  to  the  fee  of  defend- 
ants in  error  in  the  premises  by  virtue  of  the 
provisions  of  §  4025.  We  held  in  that  case 
that  where  a  contract  of  sale  of  real  estate 
expressly  requires  the  vendee  to  make  im- 
provements thereon,  the  interest  of.  the 
vendor  in  the  land  is  subject  if^  the  Mechan- 
ic's laen  Law  for  the  improvements  so  made. 
Whether  the  rule  ^ould  apply  and  subject 
the  title  of  the  lessor  to  a  lien  where  the 
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lease  requires  the  lessee  to  make  permanent 
improvements  upon  the  leased  premises  of  not 
less  than  a  stated  value,  without  other  condi* 
tions  or  limitations,  has  never  been  deter- 
mined in  this  state.  In  Antlers  Park  Regent 
Min.  Co.  V.  Cunningham,  29  Colo.  284,  286, 
68  Pac.  226,  coimsel  contended  lor  the  appli- 
cation of  the  rule  but  it  was  found  unneces- 
sary to  decide  the  point  therein.  Williams  v^ 
Eldora-Enterprise  Gold  Min.  Co.  35  Colo.  127, 
130,  83  Pac.  780.  That  there  is  a  clear  dis- 
tinction between  the  principles  involved  in 
the  two  classes  of  contracts  is  obvious.  In 
the  former  the  estate  dealt  with  is  one  en- 
tity, and  the  contract  of  sale,  containing  the 
building  requirements,  can  and  does  relate  to 
no  other  thing.  The  vendor  having  required 
the  vendee  to  erect  the  structure  on  the  only 
estate  that  existed,  and  of  which  he  was  still 
the  owner,  the  improvement  likewise  is  his 
within  the  meaning  of  the  law,  and  such 
owner's  interest  in  the  premises,  by  the  terms 
of  the  statute,  is,  therefore,  subject  to  the 
lien.  There  being  but  one  estate  in  the  land 
and  both  the  vendee  and  vendor  having  an 
interest  therein,  the  ownership  of  the  perma- 
nent improvement  placed  thereon  is  likewise 
in  both  and  the  vendee  in  making  the  [577] 
improvement  is  necessarily  the  agent  of  the 
vendor.  Under  a  lease,  however,  the  estate  is 
divided  into  term  and  reversion;  and  so  is 
the  ownership  of  the  thing.  In  fact,  there 
are  two  entities :  the  leasehold  estate  and  the 
reversionary  estate,  with  either  of  which,  it 
would  seem,  parties  should  be  permitted  to 
deal  independently  of  the  estate  of  the  other, 
and  when  they  do  so  their  rights  and  obliga- 
tions in  the  premises,  except  as  affected  by 
statute  based  upon  the  doetrine  of  estoppdi, 
should  be  measured  accordingly.  However, 
could  it  be  said  that  this  distinction  does  npt 
logically  exist,  it  is,  nevertheless,  certain  that 
the  mere  fact,  that  the  terms  of  a  lease  obli- 
gate the  lessee  to  place  permanent  improve- 
ments upon  the  premises  at  his  own  expense, 
does  not,  of  itself,  constitute  him  the  agent 
of  the  lessor  in  the  erection  of  such  improve- 
ments. The  rule  is  clearly  stated  in  Atlas 
Portland  Cement  Co.  v.  Main  Line  Realty  Co. 
112  Va.  7,  70  S.  E.  538,  637,  as  follows: 

''It  is  insisted  that  the  appellants'  claims 
are  liens  upon  the  lessor  corporation's  inter- 
est in  the  lot,  because  the  lessee  corporation 
was  in  effect  the  agent  of  the  lessor  in  causing 
the  building  to  be  erected  on  the  lot.  The 
evidence  fails  to  sustain  this  contention,  un- 
less in  a  contract  of  lease,  where  the  lessee 
is  by  its  terms  required  to  erect  a  building 
upon  the  leased  premises,  the  latter  becomes 
the  agent  of  the  lessor.  It  is  well  settled 
that  such  relation  does  not  make  the  tenant 
the  agent  of  the  landlord,  and  that  it  does 
not  give  him  the  implied  authority  to  create 
a  lien  upon  the  landlord's  interest  therein  for 


improvements  made  thereon,  unless  the  lav- 
marking  power  expressly  or  by  necessary  im- 
plication enacts  otherwise." 

Citing,  Phillips  on  Mechanics'  Liens,  §§89, 
90;  Boisot  on  Mechanics'  Liena,  §§  28^1,  291; 
Jones  on  Liens,  §§  1273,  1276;  MiUs  v.  Mat- 
thews, 7  Md.  315;  Rothe  v.  Bellingrath,  71 
Ala.  55;  Harman  v.  Alien,  11  Ga.  45. 

In  Winslow  Bros.  Co.  v.  McCully  Stone 
Mason  Co.  169  Mo.  236,  69  S.  W.  304,  while 
the  freehold  interest  was  held  subject  to  th^ 
mechanic's  [&78]  lien  for  improvements  erect- 
ed upon  the  premises  by  the  lessee  under  a 
covenant  in  the  lease  obligating  him  to  do  \ht 
same,  the  holding  was  not  based  upon  tLc 
covenant  alone,  for  the  court  on  page  244, 
says:  that  the  mere  fact  *'that  the  tenant 
has  contracted  with  the  owner  to  make  cer- 
tain improvements  on  the  leased  premises, 
does  not  make  the  land,  or  the  landlord't 
interest  in  the  land  subject  to  a  mechanic's 
lien.  For  in  such  eases  the  tenant  acts  for 
himself  and  not  as  agent  of  the  owner." 

And  in  Dierks,  etc.  Lumber  Co.  v.  Morris, 
170  Mo.  App.  212,  156  S.  W.  75,  based  upoa 
a  statute  requiring,  as  the  ultimate  founda- 
tion of  the  lien,  a  contract  made  with  the 
owner  of  the  land  sought  to  be  charged  witk 
the  lien  or  with  that  owner's  sgent,  it  was 
held  that  the  statute^  together  with  the  mer« 
covenant  in  a  ninety-nine  year  lease  to  make 
permanent  improvements  upon  the  leased 
premises,  would  neither  constitute  the  lessee 
the  statutory  nor  the  contractual  agent  of 
the  lessor  in  making  such  improvements.  The 
oonrt  therein,  on  page  216,  upon  the  latter 
point,  used  the  following  language: 

**Now,  can  it  be  said  that  merely  by  reason 
of  the  fact  that  a  lessee  covenants  with  a 
lessor  to  make  certain  repairs  and  improv^e- 
ments  which  will  become  the  property  of  the 
lessor  at  the  end  of  the  term,  this  neoessarU; 
makes  the  lessee  the  agent  of  the  lessor  so  as 
to  bind  the  latter's  freehold  interest  with  t^ 
litsa  for  the  materials  used  in  the  improve 
mentf  If  so,  then  no  matter  what  is  the 
character  and  extent  of  the  improvements,  n<^ 
how  strong  the  language  of  the  lease  denyiaK 
to  the  lessee  the  authority  to  bind  the  lessor  • 
interest  with. a  lien,  the  latter  will  neverthe- 
less be  bound,  because  the  lien  is  a  creature  of 
the  statute;  and  whenever  the  lessee,  in  con- 
tracting for  improvements,  acts  as  the  'a|p»i* 
of  the  lessor,  within  the  meaning  of  that  word 
as  used  in  the  statute,  the  freehold  is  bound 
by  the  lien  regardless  of  the  inhibitory  terms 
of  the  lease/' 

The  opinion  cites  with  approval,  Albaogh 
V.  Litho-Marble  [5791  Decorating  Co.  14  Apfn. 
Caa.  (D.  C.)  113,  and  quotes  therefrom  th< 
following : 

The  covenant  "involves  no  theory  of  agency, 
but  quite  the  reverse.  The  parties  to  tlie 
lease  dealt  with  each  other,  not  as  principal 
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aad  agent,  but  practically  as  adverse  parties. 
To  hold  that  a  lessor  covenanting  with  the 
lessee  for  the  security  of  his  interest  under 
the  lease,  the  payment  of  rent  probably, 
should  construct  a  building  upon  the  laud  In 
the  place  of  one  to  be  demolished,  would 
thereby  and  by  virtue  of  such  covenant  make 
the  lessee  bis  agent  and  bind  himself  per- 
sonally,  as  well  as  his  property,  for  the  con- 
tract of  the  lessee  in  the  performance  of  his 
covenants,  seems  to  us  to  be  wholly  without 
warrant  either  in  law  or  in  reason ;  we  greatly 
question  whether  even  the  most  positive  legis- 
lation  could  impose  liability  upon  one  person 
lor  the  obligation  of  another  in  such  a  con- 
tingency. Certainly  no  such  liability  is 
sought  to  be  imposed  by  our  mechanic's  lien 
law.  The  covenant  in  question  is  itself  evi- 
dence of  the  intention  of  all  the  parties  that 
the  lessor  should  not  be  bound." 

Under  this  view  of  the  matter  it  becomes 
necessary  to  ascertain:  (1),  whethei:  the 
statute  here  under  consideration  Las  express- 
ly or  by  necessary  implication  constituted  the 
lessee  the  agent  of  the  lessor  and  invested 
him  with  the  authority  to  create  a  lien  upon 
the  lessor*s  interest  in  the  fee  for  improve- 
ments made  upon  the  leased  premises^;  or, 
(2)  of  the  covenants  in  the  lease,  coupled 
with  the  other  facts  of  the  case,  constitute 
the  lessee  the  agent  of  the  lessor  in  making 
the  improvements  for  which  the  liens  are 
claimed  7 

Mechanic's  lien  statutes  of  our  several 
states  give  but  little  aid  in  construing  our 
own.  They  differ  greatly  in  their  terms  and 
are  subject  to  frequent  amendment,  and  dif* 
ferent  provisions  of  the  same  statute  often 
seem  inconsistent  and  a  lien  may  be  sustained 
under  one  provision  when  other  provisions 
would  seem  to  negative  the  right  thereto. 
Moreover,  courts  have  too  frequently  applied, 
[580]  as  controlling  precedents,  the  broad 
reasoning  and  declarations  of  a  decision  made 
under  one  statute  tq  the  facts  of  a  case  aris- 
ing under  an  entirely  dissimilar  statute.  By 
reason  of  these  things  the  decisions  and  rea- 
soning of  the  courts  cannot  always  be  ac- 
cepted at  their  prima  /aci«  value,  and  should 
be  cautiously  considered  and  applied.  ■  How- 
over,  much  of  the.  contradiction  and  confusion 
would  disappear  if  the  distinction  between, a 
contractual  agent  and  a  statutory  agent,  to- 
gether with  the  particular  facts  of  the  case 
and  statute  under  which  such  decisions  were 
severally  rendered^  are  kept  clearly  in  mind 
in  the  consideration  of  each.  Statutes  giving 
liens  for  improvements  made  upon  land  '*witli 
the  consent"  or  "with  the  permission"  or 
"writh  knowledge"  of  the  owner  of  such  land, 
or  where  the  owner  of  the  land  "knowingly 
permits  improvements  to  be  made"  thereon, 
and  statutes  of  like  character,  differ  funda- 
mentally from  those  where  the  lien  must  be 


TALBOTT.  1123 

iounded  on  contract  with  the  owner  of  the 
land.  Under  the  former  statutes  the  lien 
fastens  upon  the  land  through  knowingly  sub- 
mitting or  permitting  it  to  be  improved,  plus 
the  actual  improvement  thereof.  These  stat- 
utes, it  would  seem,  discard  the  requirement 
of  an  actual  contract  and  adopt  the  theory 
of  estoppel.  In  other  words,  where  by  the 
statute  the  lien  must  be  founded  upon  con- 
tract with  the  owner  of  the  land,  or  his  agent 
thereunto  authorized  by  such  owner,  the  true 
rule  is  that  the  lien  claimant  of  a  valid  lien 
must  establish,  by  proper  proof,  tlie  fact  that 
he  is  the  contractual  agent,  either  directly  or 
ii^directly,  of  such  owner  relative  to  the  mak- 
ing of  the  improvement,  or  furnishing  the 
material,  for  which  the  lien  is  claimed,  while 
under  statutes  which  fasten  the  lien  by  virtue 
of  the  fact  that  the  improvements  were  placed 
upon  the  land  "with  the  consent,"  "permis- 
sion" or  "knowledge  of  the  owner"  thereof, 
the  person  doing  the  wprk  or  furnishing  the 
material  therefor  is  es^ntially  the  statutory 
agent  of  the  owner  of  tiie  land  who  submit- 
ted or  permitted  it  to  be  [581]  improved. 
Section  4029,  supra,  with  the  provisos  thereof 
eliminated,  is  of  the  latter  class,  while  sec. 
4025,  supra,  is  of  the  former  class.  The  fact 
that  the  latter  section  declares  that  any  per- 
son having  charge  of  the  construction  of  the 
improvement  is  thereby  constituted  the  agent 
of  the  owner,  in  no  sense  nullifies  the  previous 
requirement,  as  affected  by  Sec.  4027,  supra, 
that  the  construction  of  the  improvement  by 
the  owner  of  the  land  or  by  his.  contractual 
agent  is  essential  to  the  inception  of  a  lien 
thereunder.  This  is  true  because  by  that  sec- 
tion there  can  be  no  statutory  agent  until  the 
owner,  either  directly  or  through  some  con- 
tractual agent  thereunto  authorized,  has 
moved  forward  in  the  eonstruction  of  the 
improvement.  In  other  words,  there  can  be 
no  statutory  agent  thereunder  until  subse- 
quent to  the  creation  of  a  contractual  agent, 
and  how  far  the  lawmaking  power  could  go 
in  transforming  the  latter  into  the  former 
would  present  a  difficult  question,  for  "there 
is  no  constitutional  way  for  divesting  a  man's 
title  except  by  his  own  act  or  default."  Spry 
Lumber  Co.  v.  Sault  Sav,  Bank  Loan,  etc. 
Trust  Co.  77  Mich.  199,  43  N.  W.  778,  6 
L.R.A.  204,  18  Am.  St.  Rep.  396.  We,  there- 
fore, decline  to  accept  as  sound  the  construc- 
tion placed  upon  a  statute  of  apparent  simi- 
lar import  to  our  §  4025,  by  the  Supreme 
Court  of  Oregon,  that  a  lessee,  obligated  by 
the  terms  of  the  lease,  to  build  on  the  land 
and  the  building  to  revert  to  the  lessor, 
thereby  becomes  a  "contractor"  and  the  stat- 
utory agent  of  the  lessor  in  the  construction 
of  such  improvements.  Oregon  Lumber,  etc. 
Co.  V.  Nolan,  75  Ore.  69,  143  Pac.  935,  146 
Pac.  474.  The  provisos  in  §  4029  and  this 
construction  of  §  4025  harmonise  and  render 
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the  two  sections  consistent  with  each  other 
and  without  which  they  would  seem  contra- 
dictory. Thus  it  is  provided  in  the  former 
that  the  contractor's  lien  extends  only  to  the 
contract  price^  which  also  limits  the  lien 
rights  of  subcontractors,  laborers,  material 
men,  etc.,  unless  the  owner  [582]  fails  or 
tieglects  to  file  the  building  contract  or  a 
memorandum  thereof  for  record,  in  which 
event  the  rights  of  the  latter  extend  to  the 
value  of  the  services  rendered  or  materials 
furnished,  to  the  same  effect  as  if  the  mate- 
rials were  furnished  or  the  work  done  at  the 
personal  instance  df  the  owner;  while  under 
§  4029  the  owner,  with  knowledge  that  his 
property  is  being  improved  without  his  hav- 
ing contracted  in  relation  thereto,  can  act 
affirmatively  and  avoid  liability  therefor. 

The  distinction  between  the  two  classes  cf 
statutes  and  the  principles  involved  are 
clearly  recognized  and  applied  in  the  New 
York  decisions,  in  which  state  the  different 
classes  of  statutes  have  been  in  force  and 
their  effect  considered  and  determined,  fn 
Cornell  v.  Barney,  supra,  the  two  classes  are 
considered  and  the  effect  of  each  clearly  stated 
and  announced,  and  our  conclusions  are  in 
conformity  therewith!  That  case  was  under 
a  contract  statute  of  that  state,  being  §  1  of 
Chap.  379,  Laws  of  1876,  while  Burkitt  v. 
Harper,  79  N.  Y.  273,  and  Otis  v.  Dodd,  90 
N.  Y.  336,  were  under  statutes  of  the  other 
class,  as  was  that  of  Jones  v.  Meiike,  168  N. 
Y.  61,  60  N.  E.  1053,  relied  upon  by  plaintiffs 
in  error  herein.  Indeed,  in  Schmalz  v.  Mdad, 
•125  N.  Y.  188,  191,  ^6  N.  E.  251,  252,  which 
was  under  a  permission  or  knowledge  statute, 
and  which  involved  permanent  improvements 
tnade  by  the  lessee  under  a  covenant  in  the 
le&se,  it  is  said:  "Under  the  statute  which 
formerly  regulated  mechanic'^  liens  in  the 
city  of  New  York,  it  is  no  doubt  true  that 
parties,  situate  as  the  respondents  in  this 
case  are,  could  not  have  acquired  any  lien, 
as  it  was  then  necessary  to  show  that  the 
labor  was  performed  or  the  materials  fur- 
nished by  the  party  claiming  a  lien  under,  or 
hy  virtue  of,  some  agreement  or  contract  be- 
tween him  and  the  owner  of  the  land,  and 
hence  the  numerous  cases  decided  under  the 
statute,  as  it  then  stood,  have  no  ap|>licati6n 
to  this  case." 

[583]  The  TUinois  cases  are  also  under  the 
"consent,"  "permission"  or  **knowledge"  eltfss 
of  statutes,*  though  the  court  in  Carey-Lom- 
bard Lumber  Co.  v.  Jones,  1S7  111.  208,  68 
N.  E.  347,  and  Crandall  v.  Sorg,  198  111.  48, 
61,  62,  64  N.  E.  769,  stated,  substantially, 
that  it  would  regard  the  law  the  same  if  the 
statute  was  only  of  the  contract  class.  The 
cases,  however,  did  not  call  for  the  remark 
and  it  is,  therefore,  of  no  force  and  effect. 
We  think,  however,  that  what  the  court 
meant  was  that  the  facts  brought  the  respec- 


tive cases  within  either  class  of  statutes,  be- 
cause the  facts  and  circumstances  dtacloae 
that  the  improvements  in  each  case  were  the 
joint  undertaking  6f  both  the  lessor  and 
lessee.  Moreover,  an  examination  of  the  ea^Ks 
cited  by  the  Illinois  court  in  support  of  the 
statement  shows  that  Burkitt  v.  Harper,  79 
N.  Y.  273,  Schmal28  v.  Mead,  126  N.  Y.  188, 
as  we  have  hereinbefore  seen,  and  Miller  r. 
Mead,  127  N.  Y.  544,  26  N.  E.  251,  were  ba^d 
upon  either  "consent,"  "permission"  or 
'knowledge"  statutes,  and  the  last  two  named 
cases  were  likewise  upon  contracts  of  sale, 
as  was  O'Leary  v.  Roe,  45  Mo.  App.  567,  Hill 
v*.  Gill,  40  AGnn.  441,  42  N.  W.  294,  Hendtf- 
aon  V.  Connelly,  123  111.  98,  14  N.  E.  1.  5 
Am.  St.  Rep.  490,  and  McCue  ▼.  Whitwell, 
156  Mass.  205,  30  N.  E.  1134.  The  other 
cases,  Philip  Qtuner,  etc.  Lumber  Co.  v.  Kd- 
son,  71  Mo.  App.  110,  Hall  v.  Parker,  94  Pa. 
St.  109,  and  Barclay  v.  Wainwright,  86  Pa. 
St.  191,  cited  in  support  of  the  point  or  like- 
wise irrelevant  thereto,  as  will  hereinafter 
kppear.  While  there  is  a  diversity  of  opiBion 
under  the  contract  statutes  as  to  the  proof 
essential  to  establish  the  contractual  agency. 
and  under  the  other  class  of  statutes,  on  the 
question  of  what  constitutes  "consent,"  "per- 
mission" or  ''knowledge,"  it  would  seem  that 
the  courts  have  generally  recognised  and  ap- 
plied what  we  believe  to  be  the  true  rule  in 
such  cases,  that  is,  that  where  the  facts  and 
circumstances  disclose  that  the  improTement 
is  the  joint  undertaking  of  both  the  lessor 
and  lessee,  the  ititerest  in  the  land  of  boUi 
may  [584]  be  held  under  the  mechanic's  lies 
law  for  the  improvements  so  made,  but  in  tiie 
Absence  of  such  proof  only  the  interest  of  the 
lessee  is  liable.  Thus  iti  Barclay  ▼-  Waia- 
wrigfat,  supra,  it  is  pointed  out  that  the 
presence  of  an  express  oovenant  by  Uie  lessee 
to  build  at  his  own  expense  is  not  the  crite- 
rion by  which  it  must  be  determined  whether 
the  lessor's  estate  can  be  held  for  such  im- 
provements so  made  under  contract  with  the 
lessee,  but'  the  detennining  factor  in  that  re- 
gard- is  the  special  character  of  each  comiruet 
And  in  Dierks,  etc.  Lumber  Ck>.  v.  Moonis, 
supra,  p.  212,  it 'is  saidt 

"So  that  in  order  to  make  sudi  oovenant 
(to  build  by  the  lessee)  constitute  an  agency 
between  the  lessor  and  lessee  we  are  nirissi 
rfly' bound  to  look  at  the  facts  to  determine 
whether  there  was  an  agency  or  not.  If  on 
account  of  the  shortness  of  the  lease,  the  ex- 
tent, eost  and  character  of  the  improvemeBta. 
or  other  facts  in  evidenee,  such  as  the  par- 
ticipation by  the  lessor  in  the  erection  or  eon- 
struction  thereof,  it  can  be  seen  that  the  ib- 
provement  is  really  for  the  benefit  of  the  lessor 
and  that  he  is  having*  the  work  done  throoieb 
his  lessee,  then  it  can  be  said  with  jnsticfr 
that  the  lessee  in  such  case  is  actinia  for  the 
lessor.    But,  if  the  faets  do  not  show  this,  it 


STf,yi/L^  y.  TALBpTX. 

58  Colo,  569. 


im 


Wi>ul4  seem  to  be  untenable  to  say  that  the 
moire  inclusion  in  a  lease  of  a  covenant,  to 
improve  aud  repair  on  the  part  of  the  lesa^e 
will  creat^e  the  relation  oi  agency  between  the 
tenant  and  the  landlord^  especially  where  the 
teniuDt  is  to  do  the  work  At  hu^  owb  expense 
and  is  expressly  denied  any  authority  to  bind 
the  kudlord." 

P|iilip  Grunery  etc.  Lumber  Co.  v.  Nelson, 
supra,  holds  that  the  fee  of  the  lessor  Ia 
bound  by  the  lien  based  upon  an  Improvement 
made  by  the  lessee  pursuant  to  a  covenant  in 
the  lease.  This  case^  tp^ether  with  the  other 
Missouri  oMfss  and  eertc^n  Illinois  cases^  in 
which  very  broad  langt^ge  was  likewise  used, 
are  reviewed  and  explained  in  Dierks,  eto. 
Lumber  Co.  v.  Morris,  supra,  pp.  219-2^2,  as 
follows : 

"Passing  to  our  decision,  we  find  that  every 
one  of  [585]  them,  which  hold  that  the  fee  is 
bound  by  the  lien,  do  so  only  after  examining 
the  facts  to  see  whether  or  not  the  lessee  is 
in  fact  doing  the  work  for  the  lessor,  or 
whether  the .  improvement  is  for  the  present 
or  immediate  benefit  of  the  reversionary  or 
freehold  interest. 

"In  the  cases  of  Dougherty-Moss  Lumber 
Co.  V.  Churchill,  114  Mo.  App,  578,  90  S.  W. 
405,  and  Curtin-Qlark  Hardware  Co.  ▼. 
Churchill,  126  Mo.  App.  462,  104  S.  W.  476, 
the  lessee  was  bound  to  change  a  hotel  into  a 
theater  at  an  expense  qf  $20,000  and  the  prop- 
erty became  the  lessor's  at  the  end  of  ten 
years.  Besides,  the  lesi^or  obligated  the  lessee 
to  build  and  placed  no  restriction  on  his  ap- 
thority  to  bind  with  a  lien.  And  the,  court 
held  that  presumptively  the  lessor  made  tho 
lessee  his  agent  to  bind  the  whole  property 
for  the  improvements.  But  in  the  case  now 
before  us  the  clause  saying  ^e  lessee  shall 
have  no  such  authority  takes  away  any  such 
presumption. 

*'In  the  case  of  Winslow  Bros.,  Cp.  v.  Mc- 
Cully  Stone  Mason  Co..  169  Mo.  236,  69  S.  W. 
304,  the  court  bound  the  freehold  interest 
because  the  evidence  .shoifed  that  the  own^r 
of  the  fee  was  rea)Iy  having  the  work  done  by 
the  lessee  as  a  mere  straw  man.  On  page  248 
the  court  says  the  lessee  was  in  reality  the 
alter  €go  of  the  lefisor^  the  Van  KaaHe  In- 
Featment  Company.  And  on  page  244  the 
court  sayjs  the  mere  fact  'that  the  tenant  has 
contracted  with  the  owners  to  make  certain 
improyementa  on  the,  4eaBe4  pi'^mises,  does 
not  make  the  la:pd  or  the  landlord's  interest 
in  the  land  subject  to  a  mechanic's  lien.  For 
in  such  cases  the  tenant  acts  for  himself  and 
is  not  the  agent  of  the  owner.'  In  this  case 
al£0  th(^  .court  held  that  it  was  proper  to  in- 
stTUCt  the  jury  that  if  it  was  the  intention* 
purpose  and  understanding  between  ^e  fee 
owner  and  the  lessee  that  the  latter  should 
complete  the  building  for  the  inunediate  iise, 
enjoyment  and  benefit  of  the  lessor,  and  it 
was  completed  in  pursuance  to  that  under- 


standing, then  p.lainti^  was  entitled  to  a  lien 
against  the  fee.  ' 

*ln  Crandall  v.  Sorg,  l9iB  111.  48,  64  N.  E. 
769,  the  [586]  lessor  was  jointly  interested 
with,  the  lessee  in  erecting  the  improvements 
which  were  to  cost  $300,000  while  the  price 
of  the  lot  on  which  they  were  erected  was  a 
much  smaller  sum.  The  court  held  that  the 
defendant  Sorg  was  not  an  ordinary  lessor 
but  was  actively  engaged  in  erecting  the 
building,  and  did  not  provide  that  the  lessee 
should  have  no  authority  to  bind  his  interest 
with  a  lien,  but  merely  contented  himself 
with  a  stipulation '  that  if  any  liens  were 
created  the  lessee  would  pay  them  and  hold 
him  harmless.  '' 

'The  case  of  Carey-Lombard  Lumber  Co.  V. 
Jones,  187  III.  203,  o8  N.  £.  347,  was  decided 
under  a  statute  of  that  State  which  author-, 
ized  a  lien  against  a  lessor^s  freehold  if  the 
latter  'authorized  or  knowingly  permitted*  the 
lessee  to  improve  the  premises,  a  statute  vast- 
ly diiferent  from  ours.  In  addition  to  the 
statute  in  that  case  the  court  held  that  by 
the  terms  of  the  lease  the  right  of  the  lessee 
to  create  a  lien  was  recognized  and  a  provi- 
sion for  forfeiture  was  made  in  case  any  were 
created.  Furthermore,  the  improvements  con- 
sisted of  a  buiKding  to  cost  not  less  tha.i\ 
$6000  and  the  lease  was  for  only  five  years 
with  privilege  of  the  lessor  to  terminate 
sooner  and  the  lessor  had  in  fact  terminated 
the  lease  and  the  lessor  was  insolvent. 

"We  ha.ve  carefully  gone  through  all  of  the 
cases  cited  by  appellant  and  find  Uiat  in  all 
of  them  there  is  either  a  statute  which  by  its 
peculiar  terms  authqrizes  a  lien  against  the 
freehold  without  reference  to  the  question  of 
agency,  or  the  facts  were  such  as  to  make  the 
owner  of  the  freehold  directly  responsible  for 
the  improvements. 

"On  the  other  hand  the  principle  is  laid 
down  that  a  provision  in  a  lease  expressly  re- 
quiring the  lessee  to  make  specified  improve- 
ments or  repairs  does  not  make  the  lessee,  in 
so  doing,  the  agent  of  the  lessor  so  as  to  bind 
the  reversion  of  the  lessor  with  a  mechanic's 
lien  therefor.  20  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  319;  Cornell  v.  Barney,  94  N.  Y. 
394;  Eothe  v.  Bellingrath,  71  [587]  Ala.  65; 
Morrow  v.  Merritt,  16  Utah  412,  52  Pac.  667. 
It  i«  true  the  text  says  there  are  decisions  to 
the  contrary,  but  those  contrary  decisions 
without  exception,  in  the  facts  stated,  show 
either  a  participation  by  the  lessor  in  the 
building  in  addition  to  the  mere  covenant  in 
the  lease,  thus  making  the  lessee  actually  the 
agent  of  the  owner  to  e^ect  the  building,  or 
that  the  case  was  decided  under  statutes 
which  so  defined  the  word  agent  as  to  bring 
the  persons  ordering  the  improvements  within 
the  meaning  of  that  term." 
.  Measuring  the  facts  of  this  case  by  the  law 
so  ascertained,  it  is  manifest  that  the  judg- 
ment of  the  trial  court  i^  right,  as  the  liens 
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claimed  may  not  be  suBtained  under  the  pro- 
visions of  §  4025  as  affected  by  §  4027.  The 
Lessors  neither  participated  in  the  erection  or 
construction  of  the  improvement  nor  approved 
the  plans  therefor.  They  had  nothing  to  say 
as  to  the  size  and  architecture  of  the  building 
or  the  material  of  which  it  should  be  built. 
While  it  was  to  cost  not  less  than  a  substan- 
tial, designated  sum,  there  is  no  allegatioii 
nor  showing  that  the  rents  reserved  were 
greater  than  the  reasonable  worth  of  the 
vacant  lots  upon  which  the  improvements 
M'ere  to  be  constructed.  If  the  improvements 
increased  the  value  of  the  freehold  interest, 
it  was  not  primarily  so  but  only  as  a  future 
incident  thereto,  and  the  owner  of  the  fee 
was  not  the  owner  of  the  building  or  structure 
within  the  meaning  of  the  mechanic's  lien 
law.  He  would  become  such  owner  only  by 
operation  of  law  through  the  expiration  or 
termination  of  the  lease,  or  at  least  only 
when  the  building  was  "commenced  and  com- 
pleted," when,  by  the  language  of  the  lease, 
and  not  until  then,  it  would  become  a  part 
of  the  realty  of  the  lessors. 

However,  should  we  assume  that  presump- 
tively the  lessors  made  the  lessee  their  agent 
by  reason  of  the  covenant  to  build  and  cer- 
tain other  conditions  in  the  lease,  the  clause 
therein  expressly  denying  to  the  lessee  the 
right  and  power  to  charge  any  lien  or  incum- 
brance of  [588]  any  kind  against  the  lessors 
or  their  estate, .  nullifies  and  renders  non- 
effective such  presumption.  When  a  lease 
provides  that  the  lessee  shall  erect  a  building 
on  the  premises  and  is  silent  as  to  the  au: 
tbority  or  want  of  authbrity  of  the  lessee  to 
subject  the  lessor's  interest  to  a  mechanic's 
lien,  it  is  only  by  implication  that  it  can  be 
held  that  such  authority  exists.  No  such 
implication  can  arise,  in  this  case  for  the  lease 
expressly  denies  to  th^  lessee  the  authority  to 
do  anything  with  the  premises  that  would 
bind  the  interest  of  the  lessors  therein  with  a 
mechanic's  lien.  The  laws  of  this  state  do 
not  prohibit  or  render  non-effective  a  contract 
so  limiting  the  power  of  a  lessee,  and  it  is 
unnecessary  to  inquire  into  the  constitution- 
ality of  a  law  that  should  attempt  to  pro- 
hibit such  contracts  when  the  public  health, 
safety,  morals  and  welfare  are  in  no  wise  in- 
volved. The  power  to  contract  with  refer- 
ence to  one's  property  is  a  valuable  riglit 
and  courts  should  and  will  construe  statutes 
as  not  abridging  that  right,  when  possible,  in 
order  to  preserve  the  constitutionality  of  the 
law.  Moreover,  as  a  lease  of  real  property 
is  an  instrument  which,  under  the  law  may 
be  recorded  and  thereupon  constitutes  con- 
structive notice  to  those  subsequently  acquir- 
ing an  interest  in  the  premises,  the  rights  and 
authority  of  the  parties  thereto  and  whatever 
agency  it  migh.  be  presumed  was  created 
thereby  to  deal  with  the  estate,  or  the  Inter- 


est of  either  of  such  parties  therein,  is 
sarily  subject  to  the  conditions  and  limita- 
tions expressed  in  the  instrument  creating 
the  agency,  unless  otherwise  provided  by  law. 
§§  694,  707,  Rev.  Stat.  1908;  Perkins  v. 
Adams,  16  Colo.  App.  96,  100,  63  Pac,  792: 
Delta  County  Land,  etc.  Co.  v.  Talcott,  17 
Colo.  App.  316,  321,  68  Pac.  985;  Loser  v. 
Plainfield  Savings  Bank,  149  la.  672,  128  N. 
W.  1101,  31  L.R.A.(N.S.)   1112. 

Thus,  in  Cornell  v.  Barney,  supra,  it  was 
held  that  when  the  lease  was  recorded  and 
permanent  improvements  constructed  on  the 
leased  premises  by  the  lessee  [5891  under  a 
covenant  in  the  lease  obligating  him  to  do  so. 
lien  claimants  for  such  work  were  chargeable 
with  notice  of  all  the  terms  contained  in  the 
lease.  And  in  Atlas  Portland  Cement  Co.  v. 
Main  Line  Bealty  Co.  supra,  upon  the  effect 
of  the  record  of  a  lease,  it  is  said:  ''It  is 
true,  as  argued,  that  the  contract  of  lease 
required  the  building  to  be  erected;  but  it 
was  to  be  erected  by  the  lessee  and  the  lessee 
alone  and  at  its  cost.  The  lease  was  of 
record  and  the  appellants  must  be  charged 
with  notice  of  its  contents." 

Plaintiffs  in  error,  however,  contend  that 
as  the  clause  withholding  from,  and  denying 
to,  the  lessee  the  power  to  charge  the  interest 
of  the  lessors  with  any  mechanic's  Hen  or 
incumbrances  of  any  kind,  contains  a  cove- 
nant upon  the  part  of  the  lessee  that  "it  will 
not  permit  or  suffer  any  bill  of  any  mechanic, 
labor  or  material  man  to  be  or  remain  un- 
paid," and  requires  the  lessee,  before  com- 
mencing the  erection  and  construction  of  the 
building,  to  furnish  a  bond  satisfactory  to 
the  lessors  guaranteeing  the  due  observance 
of  the  clause,  that  thereby  the  contract  reco«f- 
nizes  that  such  liens  might  accrue,  be  filed, 
and  be  binding  against  the  interest  of  the 
lessors.  We  do  not  concur  in  this  view.  On 
th^  contrary,  we  do  not  think  it  changes  ia 
any  manner  the  meaning  of  that  part  of  the 
clause  which  limits  the  authority  of  the  leasee 
in  the  premises.  The  lessors  were  certainly 
interested  in  having  all  bills  paid  to  the  end 
that  the  lessee's  interest  in  the  premises  be 
not  subjected  to  a  mechanic's  lien  and  a  new 
tenancy  created  by  operation  of  law  through 
the  enforced  assignment  of  the  lease.  And 
this  is  clearly  the  purpose  of  the  requirement 
in  that  respect. 

It  is  not  conceivable  that  the  legislature 
made  provision,  as  it  did  by  §  4029,  supra, 
whereby  an  owner  could  protect  his  interest 
in  land  against  mechanics'  liens  for  improve- 
ments made  thereon  with  his  knowledge  bat 
in  relation  to  which  he  had  not  contracted. 
and  made  like  provision  by  §  4025,  supra, 
whereby  he  could,  when  [5901  entering  into 
a  certain  class  of  contracts,  that  is,  with  a 
contractor  or  builder,  limit  to  such  contract 
price  the  lien  liability  of  his  land,  and  in- 
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tended;  as  to  all  other  oantracts  relative  to 
improvements  upon  land,  that  an  owner's 
rights  in  the  premises  and  the  liabilities  that 
might  be  impressed  thereon  as  a  lien,  could 
in  no  wise  be  protected  and  limited.  Such  a 
legislative  enactment,  if  not  unconstitutional, 
would  be,  at  least,  unjust  and  inequitable* 
We  cannot  sanction  a  rule  of  law,  unless  by 
legislative  enactment  we  are  so  required  to 
do,  whereby  one  man's  property  may  be  taken 
for  the  debts  of  another  and  such  person  be 
without  power  to  prevent  it.  We,  therefore, 
withdraw  tlie  former  opinion  filed  herein  and 
affirm  the  judgment  of  the  trial  court. 

Judgment  altirmed. 

Decision  en  banc. 

Hill  and  Scott,  JJ.,  dissent. 

MussEB,  C.  J.  {specially  eoKcurring), — ^i 
agree  that  the  judgment  should  be  affirmed, 
but  I  rest  my  conclusion  solely  upon  clause 
six  of  the  lease,  which  is  as  follows: 

*'It  is  expressly  understood  and  agreed 
(and  notice  is  hereby  given),  that  nothing 
herein  shall  authorize  the  lessee  or  any  per^ 
son  dealing  through,  with  or  under  it  to 
charge  said  lands,  or  any  interest  of  the  les- 
sors therein,  or  this  lease,  with  any  mechan* 
ic's  lien,  or  lien  or  incumbrance  of  any  kind 
whatever.  On  the  contrary  (and  notice  is 
hereby  given),  the  right  and  power  to  charge 
any  lien  or  incumbrance  of  any  kind  against 
the  lessors,  or  their  estate,  is  hereby  expressly 
denied,  and  the  lessee  covenants  that  it  will 
not  permit  or  suffer  any  bill  of  any  mechanic, 
labor  or  material  man,  or  for  any  furnishings 
or  equipments  of  said  premises,  to  bs  or  re- 
main unpaid.  The  lessee  shall,  before  com« 
mencing  the  erection  and  construction  of  a 
building  on  said  premises,  furnish  [591]  or 
cause  to  be  furnished  a  bond  in  a  bonding 
company  satisfactory  to  lessors,  guaranteeing 
the  due  observance  of  this  clause  6." 

If  a  mechanic's  lien  can  be  fastened  upon 
the  reversionary  interest  of  the  lessors  it 
must  be  that  the  lease  made  the  lessee  the 
agent  of  the  lessors  with  authority  to  so  con- 
tract witli  reference  to  the  erection  of  the 
contemplated  building  as  to  bind  the  interest 
of  the  lessors.  The  agency,  if  any,  that  ex- 
isted between  th^  lessors  and  lessees  was  cre- 
ated by  the  lease.  Plainly  thaft  agency  did 
not  arise  from  that  part  of  Sec.  4025  Rev: 
St.  '08,  which  says  that  "every  contractor, 
architect,  engineer,  subcontractor,  builder, 
agent  or  other  person  having  charge  of  the 
construction,  alteration,  addition  to  or  repair, 
either  in  whole  or  in  part,  of  any  building 
or  other  improvement  as  aforesaid,  shall  be 
held  to  be  the  agent  of  the  owner  for  the 
purposes  of  this  act."  The  lessee  was  not 
one  of  those  enumerated  in  the  statute  who 
was  to  be  deemed  the  agent  of  the  owner  for 
the  purposes  of  the  act  unless  the  lease  creat- 
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ed'such  agency.  If  the  lessee  was  at  all  the 
agent  it  was  by  virtue  of  the  lease  and  not 
of  the  statute.  It  is  elementary  that  the  au- 
thority of  an  agent  is  limited  and  controlled 
by  the  instrument  creating  the  agency  and 
that  any  person  dealing  with  an  agent,  and 
having  knowledge  of  the  limitations  upon 
the  latter's  authority,  must  at  his  peril  con- 
tract with  the  agent  within  the  known  limits 
of  that  authority.  When  a  lease  provides 
that  the  lessee  shall  erect  a  building  on  the 
real  estate  and  is  silent  as  to  the  authority 
or  want  of  authority  of  the  lessee  to  bind 
the  lessor's  interest  with  a  mechanic's  lien, 
it  is  only  by  implication,  if  at  all,  that  it  can 
be  said  that  such  authority  exists.  No  such 
implication  can  be  made  in  this  case,  for 
clause  six  of  the  lease,  expressly  and  plainly, 
in  words  that  need  no  other  construction 
than  their  obvious  meaning  denotes,  with- 
holds from  and  denies  to  the  lessee  the  au- 
thority to  bind  the  interest  of  [592]  the 
lessors  with  a  mechanic's  lien.  There  is  no 
escape  from  this.  The  part  of  the  clause 
which  provides  that  the  lessee  would  "not 
permit  or  suffer  any  bill  of  any  mehcanic, 
labor  or  material  man,  or  for  any  furnishings 
or  equipments  of  said  premises,  to  be  or 
remain  unpaid/'  is  only  a  personal  covenant; 
that  is,  one  that  extends  onlv  to  the  lessors 
and  lessees.  Under  the  lease,  a  lien  would 
attach  to  the  leasehold  interest  of  the  lessee 
in  the  premises,  and  the  lessors  were  inter- 
ested in  seeing  that  the  bills  for  labor  and 
material  were  paid.  The  part  of  the  clause 
before  that  withholds  from  the  lessee  any 
and  all  authority  to  encumber  the  lessor's 
interest  with  a  lien.  Nor  does  the  sentence 
of  the  clause  which  provides  that  the  lessee 
shall  furnish  a  bond  guaranteeing  the  due 
observance  of  the  provisions  of  the  clause  in 
any  manner  change  the  meaning  of  that  part 
of  the  clause  which  limits  the  authority  of 
the  lessee.  The  lessors  were  certainly  inter- 
ested in  having  the  provisions  of  the  lease 
carried  out  and  they  had  the  right  to  exact 
a  bond  guaranteeing  such  consummation.  Any 
contractor,  subcontractor,  material  man  or 
laborer  who  would  read  this  clause  of  the 
lease  could  c^tain  therefrom  no  other  idea 
than  that  it  was  the  intention  of  the  con- 
tracting parties,  the  lessors  and  the  lessee, 
that  the  interest  of  the  lessors  should  not 
be  subject  to  mechanics'  liens  in  consequence 
of  the  erection  of  the  building  contemplated 
in  the  lease. 

When  the  intention  of  the  parties  to  a  eon- 
tract  is  found  in  a  contract  then  it  is  known 
what  the  contract  is.  What  the  parties  in- 
tended by  clause  six  is  obvious  and  plain. 
If  the  contract  that  the  interest  of  the-  les- 
sors should  not  be  subject  to  a  mechanic's 
lien  is  valid  then  these  plaintiffs  in  error 
were  not  entitled  to  a  lien  against  the  inter^ 
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est  of.  the  lessors  and  the  judgment  of  the 
lower  court  should  be  affirmed.  In  order  that 
it  may  be  said  that  the  plaintiffs  in  error 
had  a  right  to  mechanics'  hens  on  the  interest 
of  the  lessors  it  must  be  held  that  that  part 
of  the  lease  forbidding  such  a  lien  is  void 
and  without  [693]  effect;  and  then  it  must 
be  implied  (for  there  are  no  express  pro* 
visions  in  the  lease  to  that  effeet)  that  the 
lessee  was  the  agent  of  the  lessors  with  au- 
thority to  encumber  the  interest  of  the  latter 
with  a  Hen.  In  order  to  reach  that  holding 
and  implication  it  must  be  held  first,  that 
the  mechanics'  lien  laws  of  this  state  prohibit 
such  a  contract  between  the  lessor  and  lessee, 
and  second,  that  it  was  within  the  constitu-i 
tional  authority  of  the  legislature  to  pro- 
hibit, such  a  contract  when  the  public  health, 
safety,  morals  and  welfare  were  in  no  way 
iuTolved.  The  lien  laws  of  this  state  do  not 
prohibit  or  render  ineffective  such  a  contract 
between^  a  lessor  and  lessee,  hence  it  is  not  at 
all  neoessAty  to  inquire  into  the  constitution- 
ality of  a  law  that  should  attempt  to  do  so. 
Tlic  power  to  contract  with  reference  to  one's 
property  when  such  a  contract  does  not  af- 
fect the  public  health,  safety,  morals  or  wel- 
fare (which  matters  are  under  the.redognized 
cognizance'  oi  the  legislature)  is.  a  yery 
important  right,  and  if  it  can  be  done,  courts 
will  construe  statutes  as  not  abridging  that 
right  so  as  to  preserve  the  oonstdtutionality 
of  the  law.  In  Illinois,  it  has  been  held  that 
the  right  to  so  contract  is  clearly  a  property 
right  and  if  the ,  legislature  should,  pass  a 
statute  prohibiting  or  restraining  an  owner 
and  contractor  from  agreeing  that  the  build- 
ing should  be  relieved  of  liens,  that  such  a 
statute  would  be  unconstitutional. — ^Kelly  v. 
Johnson,  251  111.  135,  95  N.  E.  1068,  36 
l4.R^.  (N.S.)  573;  Cameron-Schroth-Cameron 
Co.  V.  Geeeke,  251  111.  402,  96  N.  E.  222. 

While  I  do  not  express  any  opinion  as  to 
the  constitutionality  of  such  a  statute,  it 
seems  to  me  that  tiie  Illinois  cases,  and  all 
other  authorities  are  to  the  effect  that  the 
right  to  contract  with  reference  to  on^'s 
property  is  a  property  right.  To  say  that  a 
person  cannot  lease  his  property  upon  such 
terms  and  conditions  as  he  n&ay  choose,  is 
to  restrain  him  of  full  dominion  over  his 
property,  and  certainly  any  law  .which  so 
restrains  him  beyond  matters  which  effect  the 
public  health,  safety,  [594]  morals  or  welfare, 
must  do  80  expressly  or  by  necessary  implica- 
tion, even  if  it  may  be  constitutional.  If 
such  a  law  is  constitutional  at  all  it  must 
come  from  the  legislature  and  not  from  the 
courts.  Our  Mechanics'  Lien  Act  provides 
that  its  provisions  shall  be  liberally  construed 
in  order  that  its  purposes  may  be  achieved, 
but  this  refers  to  a  liberal  construction  of 
what  is  in  the  act.  It  does  not  melm  that  the 
courts,  in  order  that  a  person  may  have  a 


mechanic's  lien,  have  authority  to  drag  into 
the  act  that  which  is  not  there,  nor  to  disre- 
gard elementary  principles  of  law,  nor  by  un- 
necessary implication  or  doubtful  eonstructkm 
lessen  that  dominion  over  his  prop^'ty  to 
which  an  owner  is  entitled.  See.  4033  provides 
that  "no  agreement  to  waive,  abandon  or  re- 
frain from  enforcing  any  lien  provided  for  by 
this  act  shall  be  binding  except  as  between  the 
parties  to  such  contract."  That  section  can- 
not be  applied  here,  for  an  agreonent  to 
waive,  abandon  or  refrain  from  enforcing  a 
lien  must  be  made  by  a  party  entitled  to  a 
lien;  that  is,  by  a  contractor,  flubcontractor, 
material  man  or  laborer.  There  is  no  sndi 
a  contract  in  this  case.  Sec  4029  provides 
that  any  buildlng>  etc.,  constructed  upon  any 
land,  with  the  knowledge  of  the  owner,  shall 
he  held. to,  have  been  erected  at  the  instanee 
and  request  ol  such  owner,  so  far  as  to  sub- 
ject his  interest  to  a  lien,  unless  the  owner 
shall,  within  five  days  after  he  shall  ha¥« 
obtained  notice  of  the  construction,  give  no- 
tice in  a  certain  manner  that  his  interest 
shall  not  be  subject  to  a  lien,  provided  that 
the  provisions  of  the  section  shall  not  apply 
to  any  owner  who  shall  have  contracted  for 
such  erection.  Plaintiffs  in  error  contend 
that  because  the  notice  prescribed  was  noi 
given,  the  liens  attached  to  the  lessors'  inter- 
est. Assume,  for  the  sake  of  the  argument, 
that  the  section  would  apply  in  the  absence 
of  any  notice.  That  section  must  contemplaie 
an  owner  who  has  not  already,  in  some 
effectual  way,  given  notioe  that  his  interest 
will  not  be  subject  to  a  lien.  Certainly  the 
legislature  did  not  have  [595]  in  mind  that 
a  person  who  had  already  given  notice  should 
give  additional  notice  in  a  certain  manner. 
Nor  does  the  section  say  expressly,  or  by 
necessary  or  any  implication,  that  a  lessor 
who  has  already  coi^tracted  with  a  leasee,  in 
a  manner  of  which  the  world  must  take 
notice,  that  the  interest  of  the  lessor  shall  not 
be  subject  to  a  lien,  must  nevertheless  give 
further  notice,  as  prescribed  by  the  statuUv 
in  order  that  his  property  shall  be  free  from 
a  lien.  -Nor  can  It  be  reasonably  said  that 
the  legislature  intended  that  one  who  already 
has  ample  notice  from  a  lessor  that  the 
latter's  interest  shall  not  be  subject  to  a 
lien,  shall  nevertheless  be  given  further  notice 
of  that  fact  in  ,the  particular  manner  pre> 
scribed  in  the  section  before  he  can  be  de> 
prived  of  a  lien.  Such  additional  notice  would 
be  needless  to  one  already  notified  and  to  say 
that,  because.it.  was  not  given  in  the  particQ- 
lar  manner  prescribed  in  the  statute,  one  who 
already  knows  of  the  fact  to  be  imparted 
shall  nevertheless  have  a  lien,  would  be  some* 
what  arbitrary  to  say  the  leasts 

Mechanics'  lien  laws  can  be  sustained  only 
upon  the  theory  that  the  lien  is  engrafted 
upon  the  interest  of  the  owner  because  he  hss 
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consented  to  the  imprchrement  in  such  a  way 
as  to  permit  a  lien.  In  order  that  a  lien  may 
attach,  the  circumstanceB  must  be  BUch  as 
to  show  consent  of  the  owner  or  to  justify 
an  inference  of  it.  Wheaton  r.  Berg,  50 
Minn.  525,  52  K  W.  926.  In  order  to  sustain 
a  lien  for  the  plaintiffs  in  error  in  this 
case,  under  that  section  it  must  be  taken  that 
the  consent  of  the  lessors  Ui  conclusively  pre- 
sumed to  have  been  given  in  such  a  manner 
as  would  cause  their  interest  in  the  property 
to  be  subject  to  a  lien,  because  they  failed 
to  give  the  prescribed  notice.  In  the  case  last 
cited,  the  Minnesota  court  had  under  consid- 
eration a  section  of  the  lien'  laws  of  that 
state  almost  identical  with  Sec.  4029  of  our 
statutes,  and  that  court  struggled  manfully 
to  reach  the  conclusion  that  the  section  was 
constitutional,  [596]  and  in  order  to  do  so  it 
held  that  the  presumption  that  the  owner  had 
consented  that  a  lien  might  attach  to  his 
interest  in  the  premiseis,  by  failure  to  jjivi* 
the  required  notice  was  prima  facie  evidence 
that  he  had  consented  rather  than  eonehisive, 
and  that  section  prescribed  a  riile  of  evidence. 
The  court  said: 

"Those  who  may  be  engaged  in  contributing 
labor  or  material  which  go  to  the  improve- 
ment of  the  land  may  often  have  reason  to 
siippose  that  the  work  is  being  carried  on  at 
the  instance  or  with  the  consent  of  the  land- 
owner. It  is  important  to  such  persons  that, 
if  possible,  it  be  made  known  then  if  the 
owner's  consent  be  wanting,  and  that,  there- 
fore, they  cannot  subject  the  property  to  lia- 
bility for  the  labor  or  material  supplied  by 
them  for  its  improvement.  Hence  the  statute, 
in  effect,  makes  it  the  duty  of  the  owner,  Who 
knows  of  the  improvement  being  made,  to  give 
the  prescribed  notice  if  he  would  avoid  the 
inference  that  is  done  with  his  consent. 
From  the  neglect  of  the  duty  cireated  by 
statute  the  inference  follows.  But  it  would 
seem  to  be  impossible  to  construe  this  pro- 
vision as  making  the  mere  neglect  to  give 
the  specified  notice  conclusive  upon  the  land- 
owner in  all  cases.  The  circunustances  mtist 
be  such  that  he  can  comply  with  the  statu- 
tory requirement,  or  he  cannot  be  thus  con- 
cluded." 

It  can  be  added  with  the  same  degree  of 
force  that  the  circumstances  must  be  such 
that  the  persons  interested  in  having  a  lien 
attach  have  not  already  received  notice  that 
the  owner's  interest  shall  not  be  subjected  to 
a  lien.  The  court  further  said  that  an  owner 
who  has  knowledge  of  the  erection  of  the 
building  upon  hiA  premised  may  nevertheless 
show  til  at  he  could  not  give  the  required  no- 
tices and  thus  excuse  his  failure  for  giving 
them.  Equally  it  can  be  said  under  this 
statute  that  the  owner,  in  order  to  relieve 
his  property  of  a  lien  may  show  that  he  has 
already  given  notice  to  that  effect  and  that 


all  interested  did  know  thai  he  had  not 
consented  [597]  that  his  interest  diould  be 
subject  to  liens,  and  that,  therefore,  it  would 
be  a  needless  thing  to  give  the  notice  specifted 
in  the  statute.  It  cannot  be  conclvsiTely  pre- 
sumed that  the  lessors  in  this  case  consented 
that  their  interest  might  be  subjected  to  a 
lien  when  they  expressly  contracted  with 
the  lessee  that  it  should  not  be  and  gave 
full  notice  to  the  world  of  such  contract 
before  anything  was  done  toward  the  erection 
of  the  building.  It  is  to  be  observed  that 
Sec.  4029  provides  for  actual  or  constructive 
notice  at  the  option  of  the  owner.  It  does 
not  expressly  or  impliedly  exclude  other 
actual  notice,  which  may  be  given,  nor  does 
it  in  any  manner  assume  that  otiier  con- 
structive notice  provided  by  general  statute 
or  law  would  not  be  sufficient. 

The  Minnesota  court,  after  showing  that 
construing  the  section  as  conclusive  kgainst 
the  landowner,  would  make  it  unconstito* 
tional  or  of  doubtful  constitutionality,  said: 

"But  some  reasonable  effect  should  be  given 
to  the  statute  if  it  be  possible;  and  this  may 
be  don^  by  construing  the  statutory  presump- 
tion, which  springs  from  the  failure  to  give 
notice,  as  being  of  a  prisma  fmoie  nature  rather 
than  conclusive,  and  as  imposing  upon  the 
landowner  who,  knowing  the  fact  of  the  imr 
provement,  has  failed  to  give  the  prescribed 
notice,  the  burden  of  relieving  himself  from 
the  statutory  imputation  of  having  consented 
to  what  was  being  done,  by  proof  of  his 
inability  to  give  the  prescribed  notice  of  his 
dissent,  and  that  in  fact  the  improvement  was 
made  without  his  authority  or  coneeht.  As 
the  statute  Was  obviously  intended  to  estab- 
lish a  rule  of  evidenoe,  and  as  it  cannot  be 
sustained  if  the  statutory  presumption  is  to 
be  construed  as  conclusive,  but  may  be  if  it 
has  the  qualified  effect  which  we  have  suggest- 
ed, we  conclude  that  it  must  be  so  construed. 
The  language  of  the  law  does  not  forbid  this 
construction,  and  there  are  apparent  reasons 
which  may  have  led  the  legislature  to  impose 
the  burden  of  [598]  proof  on  the  party  who 
has  peculiar  knowledge  concerning  the  mat- 
ters to  which  evidence  is  to  be  d^ected." 

From  what  has  been  said,  it  follows  that 
the  section  furnishes  a  rule  of  evidence,  by 
which,  in  the  first  instance,  the  farlure  of  an 
owner  with  knowledge  to  give  the  hotice  there- 
in specified  raises  the  presumption  that  the 
owner  consented  that  his  property  be  sub- 
jected to  a  lien,  and  to  overcome  this  pre- 
sumption that  the  owner  consented  that  his 
property  be  subject  to  a  lien,  he  must  go 
forward  with  evidence  to  show  that  he  could 
not  reasonably  give  the  notice,  or  thai  he 
had  already  effectually  given  actual  notice,  or 
such  constructive  notice  as  would  be  -^ven 
by  recording  a  lease  with  a  provision  similar 
to  that  in  clause  six  of  the  present  lease. 
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the  act.  Therefore,  ownership  of  the  build- 
^g>  [571]  structure  or  iiuprpyement/  and  the 
doing  of  the  work  thereoii,  or  the  rendering 
servicQa  or  furnishing  material,  therefor  at 
the  instance  of  such  owner  or  his  agent,  plus 
ownership  in  the  same  person  of  the  lanvl 
upon  which  such  structure  or  improvement 
is  erected  or  placed,  are  essential,  u^der 
§§  4025  and  4027,  to  the  validity  of  a  Uen 
upon  such  land.  This  meaning  is  further  evi- 
denced by  subsequent  provisions  of  the  latter 
section.  It  constitutes  the  lien,  where  it  is 
for  work  d9ne  or  material  furnished  for  an 
entire  .structure,  erection  or  improvement, 
superior  thereon  to  prior  liens  or  incum- 
brances of  the  land  upon  which  the  same  is 
erected. or.  placed,  and  authorizes  in  the  en- 
forcement of  such  lien  the  sale  of  such  im- 
provement  and  the  removal  of  the  same  from 
the  land  upon  which  it  stands.  It  further 
provides  that  the  lien  given  by  the  act  shall 
extend  to  any  "conveyable  interest  of  such 
owner  or  reputed  owner  in  the  land  upon 
which  such  building,  structure  or  improve- 
ment shall  be  erected  or  placed,"  or  that  he 
may  thereafter  acquire  subsequent  to  the 
making  of  the  oontra4>t  or  .th,e  commencement 
of  the.worj^  upon  such  structure  and  before 
the  establjshi^ent  pf  such  lie^  by  process  of 
law.  It,  therefore,  follows  that  under  §  4025, 
coupled  with  §  4027,  it  is  a  condition  prece- 
dent to  the  validity  of  the  Uen  that  the  per- 
son, who^e  interest  in  the  real  estate  it  i^ 
proposed  to  bind  or  affect  thereby,  must  have 
acted  affirmatively  relative  to  the  structure 
or  improvement  placed  upon  the  land,  and 
must  have  some  ownership  therein. 

In  Cornell  v.  Barney,  94  N»  Y.  394,  398, 
under  a  statute  in  substantial  effect  the  saine 
ai^  our  §§  4025  and  4027,  materials  were  furr 
nished  by  plaintiffs  to  a  lessee  (Salem),  for 
an  improvement  in  process  of  construction  by 
the  latter  in  pursuance  of  provisions  in  his 
lease  by  which  he  covenanted  to  erect  a  per- 
manent building  on  the  demised  premises^  of, 
at  least,  a  specified .  value,  within  a  desig- 
nated time,  and  in  which  the  lessor  (Barney), 
covenai^ted  to  loan  a  specified  sum  as  [572] 
the  building  advanced,  to  be  secured  by  mort- 
gage on  the  lessee's  interest  in  the  premises, 
and  the  building,  upon  the  termination  of  the 
lease,  to  revert  to  and  become  the  property  of 
the  lessor.  The  right  to  the  lien  was  denied 
on  the  interest  of  the  lessor  for  the  reason 
that  the  material  for  which  the  lien  was 
claimed  was.  not  furnished  under  any  contract 
with  him  or  at  his  instance,  and  that  he  did 
not  cause  the  building  to  be  constructed. 
Upon  this  point  the  court,  at  page  398,  said : 

"Section  1  of  the  Lien  Act,  applic(^ble  to 
the  city  of  New  York  (Chap.  379  of  the  Laws 
of  1875),  provides  that  'every  person  per- 
forming labor  upon,  or  furnishing  materials 
to  be  used  in  the  construction,  etc.«  of  any 


building,  etc.,  shall  have  a  lien  on  the  same 
for  the  work  or  labor  done,  or  materials  fur- 
nished by  each,,  respectively,  whether  done  or 
furnished  at  the  instance  of  the  owner  of  ths 
building  improvement,  or  his  agent.'  To  give 
a  lien  under  this  ^ection,  the  work  must  have 
been  done  or  materials  furnished  at  the  in- 
stance of  the  owner  of  the  building  or  the 
improvement,  or  at  the  instance  of  hia  agent, 
and  the  lien  is  upon  the  building  or  other 
improvement.  Such  is  the  plain  language, 
and  there  is  no  room  for  construction.  Here 
the  iron  was  not  furnished  at  the  instance 
of  Barney.  Hia  contract  with  Salem  did  not 
even  require  any  iron  to  be  used  in  the  erec- 
tion of  the  building,  and  it  does  not  appear 
that  he  had  anything .  whatever  to  do  with 
Salem's  contract  with  the  plaintiffs,  or  with 
the  procurement  of  the  iron  from  them,  or 
that  he  knew  anything  about  it.  It  is  true 
that  Salem  covenanted  with  Barney  to  erect 
the  building,  and  that  Barney  agreed  to  ad- 
vance money  to  be  applied  toward  the  erec- 
tion of  tbe,  same,  and  that  he  was  to  have 
a  mortgage  on  the  same;  yet  the  building  was 
not  erected  for  Barney,  and  was  not,  before 
the  termination  of,  the  lease,  to  belox^g  to  him, 
and  in  no  proper  sense  could  the  material 
furnished  for  the  same  be  said  to  be  furnished 
at  his  instance.  In  harmony  with  this  view 
is  section  2  [573]  of  ,the  act  which  provides 
that  'any  person,  whp  at  the  request  of  the 
owner  of  any  lot,  etc,  gradea,  fills  in,  or 
otherwise  improves  the  same,  or  the  sidewalk 
or  street  in.  front  of  or  adjoining  the  same, 
shall  have  a  lien  upon  such  lot  for  hia  work 
done  and  materia^  furnished.'  Here  the  word 
'request'  is  used  in  substantially  the  ^ame 
sense  as  the  word, 'Instance'  in  the  prior  sec- 
tion, and  was  intended  to  have  the  same 
scope. 

'* Section  1  having  provided  for  a  lien  upon 
the  building,  section  3  provides  for  a  Uen 
upon  the  lot  upon  which  the  building  stands, 
as  .follows:  The  land  upon  which  any  build- 
ing, etc.,  is  constructed,  etc.,  shall  be  subject 
to  the  liens  if  at  the  time  the  work  was  com- 
menced or  materials  for  the  same  had  com- 
meiiced  to  be  furnished^  tl^e  land  belonged  to 
the  person  whp  caused  said  building,  etc^  to 
be  constructed,  etc. ;  but,  if  such  person  owned 
less  than  a  fee-simple  estate  in  such  land, 
then  only  his  interest  therein  shall  be  subject 
to  such  lien.'  The  plaintiffs  can  have  no  lien 
under  this  section  upon  Barney's  interest  in 
the  land,  because  he  did  not  in  any  proper 
sense  cause  the  building  to  be  constructed. 
Within  the  meaning  of  this  section  the  build- 
ing niust  be  constructed  for  and  at  the  ex- 
pense of  the  owner  of  the  li^nd  or  under  con- 
tract with  him  Salem  caused  this  buildinf 
to  be  constructed,  and  the  plaintiffs  could 
have  a  lien,  upon  his  interest  |n  the  lan-l 
under  his  leaste.** 
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This  is  not  the  oase^  bowever,  under  §  4029, 
coupled  with  §  4027.    Thereunder  a  lien  may 
attach  to  the  lands  of  a  person  or  his  interest 
therein  hy  his  non-action,  coupled  with  his 
knowledge  that  the  building  or  structure  was 
erected  upon  or  removed  to  his  land,  or,  being 
thereon,  was  altered,  added  to  or  repaired. 
Indeed,  it  does  sd  attach  under  such  circum- 
stances, imless  be  is  excluded  from  the  appli- 
cation of  the  mechanic's  lien  law  by  reason  of 
the  provisos  in  the  section,  or   within   five 
days  after  he  shall  have  obtained  knowledge 
of  the  work  or  the  intention  to  do  the  same 
he  gives  notice  as  required  [574]  therein  that 
his  interest  shall  not  be  subject  to  any  lien 
for  such  work.    The  controlling  distinction'  in 
this  respect  between  §§  4025  and  4027,  on  the 
one  hand,  and  §§  4029  and  4027  on  the  other» 
is,  as  hereinbefore  stated,  that  in  order  to 
fasten  a  lien  upon  a  person's  interest  in  real 
estate  under  the  provisions  of  the  former  sec- 
tions, such  person  must  have  some  ownership 
in    the    improvement   constructed,    etc.,    and 
must  have,  as  such  owner,  contracted  to  have 
the  same  erected,  either  directly  o'r  through 
an  ageht  thereunto  authorized;  while  under 
the  provisions  of  the  latter  sections,  such  con- 
tractual relation  cannot  exist;  and  the  owner- 
ship in  the  structore  or  improvement  essen- 
tial to  the  validity  of  the  lien  is  Invested  in 
the  owner- of  the  land  by  operation  of  law* 
In  other  words;  the  inception  of  the  right  to 
a  lien  under  §  4025,  coupled  with  §  4027, 
grows  out  of  contract;  while  under  §  4029, 
coupled  with  §  4027,  it  arises  from  estoppel. 
Nor  is  this  distinction  affected  by  the  decla^ 
ration  in  §  4025,  that  in  default  of  filing  the 
contract   for   the   work,    or   a   memorandum 
thereof,  as  therein  required,  the  labor  done  and 
materials  ■  furnished   by   the   parties   named; 
prior  to  the  filing  of  the  same^  shall  be  deemed 
to  have  been  done  and  furnished  at  the  per- 
sonal instance  of  the  owner,  and  the  person 
furnishing  the  same  shall  have  a  lien  for  the 
value  thereof.    It  is  still  the  affirmative  con.- 
tractual  relation  of  the  owner  of  the  property 
to  the  improvement  made  or  work  performed 
upon  which  the  claimant's  right  to  the  lien 
is  based,  and  the  effect  of  the  default  of  the 
owner  as  to  flling  the  contract  or  a  memoran- 
dum thereof  only  removes  the  statutory  re- 
striction that  the  lien  can  extend  only  to  the 
contract  price  and  enlarges  the  right  in  that 
regard  under  the  principle  of  estoppel  so  as 
to  cover  the  value  of  the  work  performed  or 
material    furnished.      Indeed,    in    Grimm    v. 
Yates,  58  Colo.  268,  145  Pac.  696,  decided  at 
this  term,  we  expressly  declared  that  the  pur- 
pose of  §  4029  "is  to  require  an  owner,  where 
another  in  possession  of  his  property  [576] 
is  making  improvements,  which  by  the  terms 
of  the  agreement  between  the  owner  and  the 
party  in  possession,  the  latter  is  without  au- 
thority to  make,  to  give  notice  to  those  per- 
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forming  labor  or  furnishing  materials  for 
such  improvements,  within  live  days  after  he 
shall  have  obtained  knowledge  that  they  are 
being  constructed,  that  his  interest  ,in  the 
property,  upon  which  such  improvements  are 
being  placed,  shall  not  be  subject  to  any  lien 
therefor,  and  that  his  failure  to  .do  so  ren- 
ders his  interest  subject  to  a^  lii^n  lor  such 
improvements." 

Applying  the  law  to  the  facts  of  this  case 
it  follows  that  the  liens  sought  to  be  estab- 
lished and  enforced  herein  cannot  be  susr 
tained  under  §  4029  as  affected  by  §  4027. 
The  defendants  in  error  were  under  no  obli- 
gation by  virtue  of  those  eections  to  give  or 
post  the  notice  therein  required.  They  were 
in  no  wise  engaged  in  constructing  the  im- 
provement but  had  entered  into  a  contract 
with  reference  thereto;  and  were,  therefore, 
by  the  very  letter  of  a  proviso  of  the  section 
not  of  the  class  to  whom  the  section  applies 
but  of  a  class  expressly  exempted  from  its 
terms.  Moreover,  the  lessee  was  the  party  in 
sole  possession  of  the  premises  and  was  mak- 
ing no  improvement  thereon  which  the  terin# 
of  its  lease  and  contract  with  the  defendants 
in  error  did  not  authorize  it  to  make.  The 
contract  here  involved  possesses  no  element  of 
that  described  in  §  4025,  supra,  as  a  contract 
between  the  "owner"  and  a  "contractor."  By 
its  terms  nothing  was  to  be  paid  by  defend- 
ants- in  error  but  the  work  was  to  be  done 
by  the  lessee  at  its  own  expense;  and  the  acts 
cd  plaintiffs  in  error  relatire  to  the  improve- 
ment were  caused  by  the  lessee  and  not  by 
the  lessors.  Moreover,  defendjLnts  in  error 
were  not  the  reputed  owners  of  the  structure 
or  improvement,  but,  on  the  contrary,  the 
lessee,  in  the  contracts  with  plaintiffs  in 
error,  was  designated  as  such  owner.  It  can- 
not be  seriously  claimed  that  under  the  agree: 
ment.  the  lessee  contracted  with  the  lessors  to 
furnish  materials  or  perform  any  of  the  labor 
or  services  [576]  named  in  the  foregoing  sec- 
tion of  the  statute,  by  the  doing  of  which  it 
would,  by  that  section,  be  known  as  a  "con- 
tractor." A  •  contractor  is  "one  who  as  an 
independent  business  undertakes  to  do  specific 
jobs  of  work  withdut  submitting  himself  to 
control  as  to  the  petty  details." 

Plaintiffs  in  error,  however,  contend  that 
the  w^ell  recognized  rule  declared  in  Shap- 
kigh  V.  Hull,  21  Colo.  419,  425,  41  Pac.  1108, 
is  applicable  to  the  facts  of  this  case,  and 
that  their  liens  attach  to  the  fee  of  defend- 
ants in  error  in  the  premises  by  virtue  of  the 
provisions  of  §  4025.  We  held  in  that  case 
that  where  a  contract  of  sale  of  real  estate 
expressly  requires  the  vendee  to  make  im- 
provements thereon,  the  interest  of.  the 
vendor  in  the  land  is  subject  i^  the  Mechan- 
ic's laen  Law  for  the  improvements  so  made. 
Whether  the  rule  should  apply  and  subject 
the  title  of  the  lessbr  to  a  lien  where  the 
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lease  requires  the  lessee  to  make  permanent 
improvements  upon  the  leased  premises  of  not 
less  than  a  stated  value,  without  other  condi- 
tions or  limitations,  has  never  been  deter- 
mined in  this  state.  In  Antlers  Park  Regent 
Min.  Co.  V.  Cunningham,  29  Colo.  284,  286, 
68  Pac.  226,  counsel  contended  for  the  appli- 
cation of  the  rule  but  it  was  found  unneces- 
sary to  decide  the  point  therein.  Williams  v« 
Eldura-Enterprise  Gold  Min.  Co.  35  Colo.  127, 
130,  83  Pac.  780.  That  there  is  a  clear  dis- 
tinction between  the  principles  involved  in 
tiie  two  classes  of  contracts  is  obvious.  In 
the  former  the  estate  dealt  with  is  one  en- 
tity, and  the  contract  of  sale,  containing  the 
building  requirements,  can  and  does  relate  to 
no  other  thing.  The  vendor  having  required 
the  vendee  to  erect  the  structure  on  the  only 
estate  that  existed,  and  of  which  he  was  still 
the  owner,  the  improvement  likewise  is  his 
within  the  meaning  of  the  law,  and  such 
owner's  interest  in  the  premises,  by  the  terms 
of  the  statute,  is,  therefore,  subject  to  the 
lien.  There  being  but  one  estate  in  the  land 
and  both  the  vendee  and  vendor  having  an 
interest  therein,  the  ownership  of  the  perma* 
nent  improvement  placed  thereon  is  likewise 
in  both  and  the  vendee  in  making  the  [577] 
improvement  is  necessarily  the  agent  of  the 
vendor.  Under  a  lease,  however,  the  estate  is 
divided  into  term  and  reversion;  and  so  it 
the  ownership  of  the  thing.  In  fact,  there 
are  two  entities :  the  leasehold  estate  and  the 
reversionary  estate,  with  either  of  which,  it 
would  seem,  parties  should  be  permitted  to 
deal  independently  of  the  estate  of  the  other, 
and  when  they  do  so  their  rig^hts  and  obliga^ 
tions  in  the  premises,  except  as  affected  by 
statute  based  upon  the  doctrine  of  estopp^, 
should  be  measured  accordingly.  However, 
could  it  be  said  that  this  distinction  does  npt 
logically  exist,  it  is,  nevertheless,  certain  that 
th«  mere  fact,  that  the  terms  of  a  lease  obli- 
gate the  lessee  to  place  permanent  improve- 
ments upon  the  premises  at  his  own  expense, 
does  not,  of  itself,  constitute  him  the  agent 
of  the  lessor  in  the  erection  of  such  improve- 
ments. The  rule  ia  clearly  stated  in  Atlas 
Portland  Cement  Co.  v.  Main  Line  Realty  Co. 
112  Va.  7,  70  8.  E.  636,  637,  as  follows: 

'*It  is  insisted  that  the  appellants'  claims 
are  liens  upon  the  lessor  corporation's  inter- 
est in  the  lot,  because  the  lessee  corporation 
was  in  effect  the  agent  of  the  lessor  in  causing 
the  building  to  be  erected  on  the  lot.  The 
eridence  fails  to  sustain  this  contention,  un- 
less in  a  contract  of  lease,  where  the  lessee 
is  by  its  terms  required  to  erect  a  building 
upon  the  leased  premises,  the  latter  becomes 
the  agent  of  the  lessor.  It  is  well  settled 
that  such  relation  does  not  make  the  tenant 
the  agent  of  the  landlord,  and  that  it  does 
not  give  him  the  implied  authority  to  create 
a  lien  upon  the  landlord's  interest  therein  for 


improvements  made  thereon,  unless  the  law- 
making power  expressly  or  by  necessary  im- 
plication enacts  otherwise." 

Citing,  Phillips  on  Mechanics'  Liens,  §§  &9, 
90;  Boisot  on  Mechanics'  Liens,  §§  289,  291; 
Jones  on  Liens,  §§  1273,  1276;  MiUs  v.  Mat- 
thews, 7  Md.  316;  Rothe  v.  Bellingrath,  71 
Ala.  65;  Harman  v.  Allen,  11  6a.  45. 

In  Winslow  Bros.  Co.  v.  McCully  Stone 
Mason  Co.  169  Mo.  236,  69  8.  W.  304,  while 
the  frec^hold  interest  was  held  subject  to  the 
mechanic's  [678]  lien  for  improvements  erect- 
ed upon  the  premises  by  the  lessee  under  a 
covenant  in  the  lease  obligating  him  to  do  Uic 
same,  the  holding  was  not  based  upon  iLit 
covenant  alone,  for  the  court  on  page  244, 
says:  that  tke  mere  fact  "that  the  truant 
has  contracted  with  the  owner  to  make  cer- 
tain improvements  on  the  leased  premises, 
does  not  make  the  land,  or  the  landlord's 
interest  in  the  land  subject  to  a  mechanic's 
lien.  For  in  such  cases  the  tenant  acts  for 
himself  and  not  as  agent  of  the  owner." 

And  in  Dierks,  etc.  Lumber  Co.  v.  Morris, 
170  Mo.  App.  212,  156  8.  W.  76,  based  upon 
a  statute  requiring,  as  the  ultimate  founda- 
tion of  the  lien,  a  contract  made  with  the 
owner  of  the  land  sought  to  be  charged  witii 
the  lien  or  with  that  owner's  sgent,  it  was 
held  that  the  statute,  together  with  the  men 
covenant  in  a  ninety-nine  year  lease  to  make 
permanent  improvements  upon  the  leased 
premises,  would  neither  eonstitute  the  leasee 
the  statutory  nor  the  contractual  agent  ol 
the  lessor  in  making  such  improvements.  The 
conrt  therein,  on  page  216,  upon  the  latter 
point,  used  the  following  language: 

"Xow,  can  it  be  said  that  merely  by  reaaoo 
of  the  fact  that  a  lessee  covenants  with  s 
lessor  to  make  certain  repairs  and  improve- 
ments which  will  become  the  property  of  the 
lessor  at  the  end  of  the  term,  this  neceasarilj 
makes  the  lessee  the  ag^it  of  the  lessor  so  as 
to  bind  the  latter's  freehold  interest  with  the 
lien  for  the  materials  used  in  the  improve- 
ment? If  80,  then  no  matter  what  is  the 
character  and  extent  of  the  improvements,  nor 
how  strong  the  language  of  the  lease  denyisf 
to  the  lessee  the  authority  to  bind  the  lessori 
interest  with. a  lien,  the  latter  will  neverthe- 
less be  bound,  because  the  lien  is  a  creature  of 
the  statute;  and  whenever  the  lessee,  in  con- 
tracting for  improvements,  acts  as  the  'agcni' 
of  the  lessor,  within  the  meaning  of  that  word 
as  used  in  the  statute,  the  freehold  is  bound 
by  the  lien  regardless  of  the  inhibitory  terns 
of  the  lease." 

The  opinion  cites  with  approval,  Alban^^k 
V.  Litho-Marble  [579]  Decorating  Co.  14  App, 
Caa.  (D.  C.)  113,  ajid  quotes  therefrom  tW 
following: 

The  covenant  'involves  no  theory  of  agency, 
but  quite  the  reverse.  The  parties  to  the 
lease  dealt  with  each  other,  not  as  principal 
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and  agent,  but  practically  aB  adverse  parties. 
To  hold  that  a  lessor  covenanting  with  the 
leasee  for  the  security  of  hia  interest  under 
the  lease,  the  payment  of  rent  probably, 
should  construct  a  building  upon  the  laud  in 
the  place  of  one  to  be  demolished,  would 
thereby  and  by  virtue  of  such  covenant  make 
the  lessee  his  agent  and  bind  himself  per- 
sonally, as  well  as  his  property,  for  the  con- 
tract of  the  lessee  in  the  performance  of  his 
covenants,  seems  to  us  to  be  wholly  without 
warrant  either  in  law  or  in  reason ;  we  greatly 
question  whether  even  the  most  positive  legis- 
lation could  impose  liability  upon  one  person 
for  the  obligation  of  another  in  such  a  con- 
tingency. Certainly  no  such  liability  is 
sought  to  be  imposed  by  our  mechanic's  lien 
law.  The  covenant  in  question  is  itself  evi- 
dence of  the  intention  of  all  the  parties  that 
the  lessor  should  not  be  bound/' 

Under  this  view  of  the  matter  it  becomes 
necessary  to  ascertain:  (1),  whether  the 
statute  here  under  consideration  Las  express- 
ly or  by  necessary  implication  constituted  the 
lessee  the  agent  of  the  lessor  and  invented 
him  with  the  authority  to  create  a  lien  upon 
the  lessor's  interest  in  the  fee  for  improve- 
ments  made  upon  the  leased  premises j  or, 
(2)  of  the  covenants  in  the  lease,  coupled 
with  the  other  facts  of  the  case,  constitute 
the  lessee  the  agent  of  the  lessor  in  making 
the  improvements  for  which  the  liens  are 
claimed  ? 

Mechanic's  lien  statutes  of  our  several 
states  give  but  little  aid  in  construing  our 
own.  They  difTer  greatly  in  their  terms  and 
are  subject  to  frequent  amendment,  and  dif- 
ferent provisions  of  the  same  statute  often 
seem  inconsistent  and  a  lien  may  be  sustained 
under  one  provision  when  other  provisions 
would  seem  to  negative  the  right  thereto. 
Moreover,  courts  have  too  frequently  applied, 
[580]  aa  controlling  precedents,  the  broad 
reasoning  and  declarations  of  a  decision  made 
under  one  statute  to  the  facts  of  a  case  arLs' 
ing  under  an  entirely  dissimilar  statute.  By 
reason  of  these  things  the  decisions  and  rea- 
soning of  the  courts  cannot  always  be  ac- 
cepted at  their  prima  /octe  value,  and  should 
be  cautiously  considered  and  applied.  How- 
over,  much  of  the  contradiction  and  confusion 
would  disappear  if  the  distinction  between  a 
contractual  agent  and  a  statutory  agent,  to- 
gether with  the  particular  facts  of  the  case 
and  statute  under  which  such  decisions  were 
Heverally  rendered,  are  kept  clearly  in  mind 
in  the  consideration  of  each.  Statutes  giving 
liens  for  improvements  made  upon  land  "with 
the  consent"  or  "with  the  permission"  or 
"with  knowledge"  of  the  owner  of  such  land, 
or  where  the  owner  of  the  land  "knowingly 
permits  improvements  to  be  made"  thereon, 
and  statutes  of  like  character,  differ  funda- 
mentally from  those  where  the  lien  must  be 
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founded  on  contract  with  the  owner  of  the 
land.  Under  the  former  statutes  the  lien 
fastens  upon  the  land  through  knowingly  sub- 
mitting or  permitting  it  to  be  improved,  plus 
the  actual  improvement  thereof.  These  stat- 
utes, it  would  seem,  discard  the  requirement 
of  an  actual  contract  and  adopt  the  theory 
of  estoppel.  In  other  words,  where  by  the 
statute  the  lien  must  be  founded  upon  con- 
tract with  the  owner  of  tiie  land,  or  his  agent 
thereunto  authorized  by  such  owner,  the  true 
rule  is  that  the  lien  claimant  of  a  valid  lien 
must  establish,  by  proper  proof,  tlie  fact  that 
he  is  the  contractual  agent,  either  directly  or 
indirectly,  of  such  owner  relative  to  the  mak- 
ing of  the  improvement,  or  furnishing  the 
material,  for  which  the  lien  is  claimed,  while 
under  statutes  which  fasten  the  lien  by  virtue 
of  the  fact  that  the  improvements  were  placed 
upon  the  land  "with  the  consent,"  "permis- 
sion" or  "knowledge  of  the  owner"  thereof, 
the  person  doing  the  work  or  furnishing  the 
material  therefor  is  essentially  the  statutory 
agent  of  the  owner  of  the  land  who  submit- 
ted or  permitted  it  to  be  [581]  improved. 
Section  4029,  supra,  with  the  provisos  thereof 
eliminated,  is  of  the  latter  class,  while  sec. 
4025,  supra,  is  of  the  former  class.  The  fact 
that  the  latter  section  declares  that  any  per- 
son having  charge  of  the  construction  of  the 
Improvement  is  thereby  constituted  the  agent 
of  the  owner,  in  no  sense  nullifies  the  previous 
requirement,  as  affected  by  Sec.  4027,  supra, 
that  the  construction  of  the  improvement  by 
the  owner  of  the  land  or  by  his  contractual 
agent  is  essential  to  the  inception  of  a  lien 
thereunder.  This  is  true  because  by  that  sec- 
tion there  can  be  no  statutory  agent  until  the 
owner,  either  directly  or  through  some  con- 
tractual agent  thereunto  authorized,  has 
moved  forward  in  the  construction  of  the 
improvement.  In  other  words,  there  can  be 
no  statutory  agent  thereunder  until  subse- 
quent to  the  creation  of  a  contractual  agent, 
and  how  far  the  lawmaking  power  could  go 
in  transforming  the  latter  into  the  former 
would  present  a  difficult  question,  for  "there 
is  no  constitutional  way  for  divesting  a  man's 
title  except  by  his  own  act  or  default."  Spry 
Lumber  Co.  v,  Sault  Sav,  Bank  Loan,  etc. 
Trust  Co.  77  Mich.  199,  43  N.  W.  778,  6 
L.R.A.  204,  18  Am.  St.  Rep.  396.  We,  there- 
fore, decline  to  accept  as  sound  the  construc- 
tion placed  upon  a  statute  of  apparent  simi- 
lar import  to  our  §  4025,  by  the  Supreme 
Court  of  Oregon,  that  a  lessee,  obligated  by 
the  terms  of  the  lease  to  build  on  the  land 
and  the  building  to  revert  to  the  lessor, 
thereby  becomes  a  "contractor"  and  the  stat- 
utory agent  of  the  lessor  in  the  construction 
of  such  improvements.  Oregon  Lumber,  etc. 
Co.  V.  Xolan,  75  Ore.  69,  143  Pac.  936,  146 
Pac.  474.  The  provisos  in  §  4029  and  this 
construction  of  §  4025  harmonize  and  render 
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the  two  sections  consistent  with  each  other 
and  without  which  they  would  seem  contra- 
dictory. Thus  it  is  provided  in  the  former 
that  the  contractor's  lien  extends  only  to  the 
contract  price,  which  also  limits  the  lien 
rights  of  subcontractors,  laborers,  material 
men,  etc.,  unless  the  owner  [582]  fails  or 
beglects  to  file  the  building  contract  or  a 
memorandum  thereof  for  record,  in  which 
event  the  rights  of  the  latter  extend  to  the 
value  of  the  services  rendered  or  materials 
furnished,  to  the  same  effect  as  if  the  mate- 
rials were  furnished  or  the  work  done  at  the 
personal  instance  of  the  owner;  while  under 
§  4029  the  owner,  with  knowledge  that  his 
property  is  being  improved  without  his  hav- 
ing contracted  in  relation  thereto,  can  act 
affirmatively  and  avoid  liability  therefor. 

The  distinction  between  the  two  classes  of 
statutes  and  the  principles  involved  are 
clearly  recognized  and  applied  in  the  New 
York  decisions,  in  which  state  the  different 
classes  of  statutes  have  been  in  force  and 
their  effect  considered  and  determined.  In 
Cornell  v.  Barney,  supra,  the  two  classes  are 
considered  and  the  effect  of  each  clearly  stated 
and  announced,  and  our  conclusions  are  in 
conformity  therewith!  That  case  was  under 
a  contract  statute  of  that  state,  being  ^  1  of 
Chap.  379,  Laws  of  1875,  while  Burkitt  v. 
Harper,  79  N.  Y.  273,  and  Otis  v.  Dodd,  90 
N.  Y.  336,  were  under  statutes  of  the  other 
class,  as  was  that  of  Jones  v.  Meiike,  168  N. 
Y.  61,  60  N.  E.  1053,  relied  upon  by  plaintiffs 
in  error  herein.  Indeed,  in  Schmalz  v.  Mead, 
'126  N.  Y.  188,  191,  ^6  N.  E.  251,  252,  which 
was  under  a  permission  or  knowledge  statute, 
and  which  involved  permanent  improvements 
made  by  the  lessee  under  a  covenant  in  the 
lease,  it  is  said:  "Under  the  statute  -which 
formerly  regulated  mechanic'^  liens  in  the 
city  of  New  York,  it  is  no  doubt  true  that 
parties,  situate  as  the  respondents  in  this 
case  are,  could  not  have  acquired  any  lien, 
aB  it  was  then  necessary  to  show  that  the 
labor  was  performed  or  the  materials  fur- 
nished by  the  party  claiming  a  lien  tinder,  or 
hy  virtue  of,  some  agreement  or  contract  be- 
tween him  a'nd  the  owner  of  the  land,  ahd 
hence  the  numerous  cases  decided  under  the 
statute,  as  it  then  stood,  have  no  ap^lioatidn 
to  this  case." 

[583]  The  IHinois  cases  are  also  under  the 
"consent,"  "permie^sion"  or  'Tcnowledge"  dass 
of  statutes,*  though  the  court  in  Carey*Lom- 
bard  Lumber  Co.  v.  Jones,  187  HI.  208,  68 
N.  E.  347,  and  Craildall  v.  Sorg,  198  III.  48, 
61,  62,  64  N.  G.  769,  stated,  substantially, 
that  it  would  regard  the  law  the  same  if  the 
statute  wad  only  of  the  contract  class.  The 
cases,  however,  did  not  call  for  the  reinark 
and  it  is,  therefore,  of  no  force  and  effect. 
We  think,  however,  that  what  the  court 
meant  was  that  the  facts  brought  the  respec- 


tive cases  within  either  elaas  of  statutes,  be- 
cause the  facts  and  circumstances  disclose 
that  the  improvements  in  each  case  were  tlie 
joint  undertaking  of  both  the  lessor  and 
lessee.  Moreover,  an  examination  of  the  eases 
cited  by  the  Illinoiii  court  in  support  of  the 
statement  shows  that  Burkitt  v.  Harper,  79 
N.  Y.  273,  Schmalz  v.  Mead,  125  N.  Y.  188. 
as  we  have  hereinbefore  seen,  and  Miller  r. 
Meat},  127  N.  Y.  544,  26  N.  E.  251,  were  hated 
upon  either  "consent,"  "permission**  or 
'^knowledge''  statutes,  and  the  last  two  named 
cases  were  likewise  upon  contracts  of  sale, 
as  was  O'Leary  v.  Roe,  45  Mo.  App.  567,  Hill 
V.  Gill,  40  Minn.  441,  42  N.  W.  294,  Hender- 
son v.  Connelly,  123  111.  98,  14  N.  E.  1.  5 
Am.  St.  Rep.  490,  and  McCue  ▼.  Whitw^l, 
156  Mass.  205,  30  K.  E.  1134.  The  other 
cases,  Philip  QtuHer,  etc.  Lumber  Co.  v.  Nel- 
son, 71  Mo.  App.  110,  Hall  v.  Parker,  9A  Pa. 
St.  109,  and  Barclay  v.  Wainwrigfat,  86  Pa. 
St.  191,  dted  in  support  of  the  point  or  like- 
wise ir relevant  thereto,  as  will  hereinafter 
kppear.  While  there  is  a  diversity  of  opinion 
under  the  contract  statutes  as  to  the  proof 
essential  to  establish  the  contractual  agency, 
and  under  the  other  class  of  statutes,  on  the 
question  of  what  constitutes  "consent,"  *Tper- 
mlssibn"  or  "knowledge,"  it  would  seem  that 
the  cotxrts  have  generally  recognised  and  ap- 
plied what  we  heKeve  to  be  the  tme  rule  ia 
such  cases,  that  is,  that -where  the  facts  and 
circumstances  disclose  that  the  improvement 
is  the  joint  undertaking  of  both  the  lessor 
and  lessee,  the  interest  in  the  land  of  both 
may  [584]  be  held  under  the  mechanic's  lien 
law  for  the  improvements  so  made,  but  in  the 
kbsence  of  such  proof  only  the  interest  of  the 
l^see  is  liable.  Thus  in  Barclay  ▼.  Wain- 
wright,  supra,  it  is  pointed  out  that  the 
presence  of  an  express  covenant  by  the  lessee 
to  build  at  his  own  expense  is  not  the  crite- 
rion by  which  it  must  be  determined  whether 
the  lelssor's  estate  can  be  held  for  sneh  im- 
provements so  made  under  eontract  with  the 
lessee,  but  the  determining  factor  in  that  re- 
gard is  the  special  tharaoter  of  each  costrsci. 
Atad  in  Dierks,  etc.  Lumber  Co.  ▼.  Moirris, 
supra,  p.  212,  it 'is  saidr 

''So  that  in  order  to  make  suefa  eoTenaat 
(to  build  by  the  lessee)  constitute  an  agency 
between  the  lessor  and  lessee  we  are  neeeasa- 
rily' bound  to  look  at  the  facta  to  detennine 
whether  there  was  an  agency  or  not.  If  on 
account  of  the  shortness  of  the  lease,  the  ex- 
tent, 6ost  and  character  of  the  improrementa. 
or  other  faets  in  e^denee,  such  as  the  par- 
ticipation by  the  lessor  in  the  erection  or  eoo- 
struction  thereof,  it  can  be  seen  that  the  im- 
provement is  really  for  the  benefit  of  the  lesaor 
and  that  he  is  having  the  work  done  through 
his  lessee,  then  it  can  be  said  with  jontke 
that  the  lessee  in  sueh  case  is  acting  for  ti» 
lessor.    But»  if  the  faets  do  not  show  this,  Ht 
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Vi>ul^  seem  to.  be  uBJt^able  to  say  that  the 
m&Ke  inclusion  in  a  lease  of  a  covenant,  to 
imprpve.  and  repair  on  the  part  ol  the  lessee 
will  create  the  relation  of  agency  between  the 
tenajit  and  the  landlord^  espeeially  where  the 
tenajnt  is  to  do  the  work  at  his  own  expense 
and  is  expressly  denied  any  authority  to  binc( 
the  landlord." 

*  •      •      .  « 

Philip  Gjuner^  etc.  Lumber  Co.  v.  Nelson, 
supra,  holds  that  the  lee .  of  the  lessor  is 
bound  by  the  lien  based  upon  an  improvement 
made  by  the  lessee  pursuant  to  a  covepant  in 
the  lease.  This  case,  together  ^'^^^  ^^^  other 
Missouri  cMes  aud  certain  Illinois  cases^  in 
which  very  broad  language  was  likewise  used, 
are  reviewed  and  explained  in  Dierks,  etc. 
Lumber  Co.  v.  Morris,  supra,  pp.  219-222,  as 
follows : 

"Passing  to  our  decision,  we  find  that  every 
one  of  [585]  them,  which  hold  that  the  fee  is 
bo\uid  by  the  lien,  do  so  only  after  examining 
the  facts  to  see  whether  or  not  the  lessee  is 
in  faet  doing  the  work  for  the  lessor,  or 
whether  the .  improvement  is  for  the  present 
or  immediate  benefit  of  the  reversionary  or 
freehold  interest. 

**In  the  cases  of  Dougherty-Moss  Lumber 
Co.  v.  Churchill,  114  Mo.  App.  578,  90  S.  W. 
405,  and  Curtin-Clark  Hardware  Co.  v. 
Churchill,  126  Mo.  App.  462,  104  S.  W.  476, 
the  lessee  was  bound  to  change  a  hotel  into  a 
theater  at  an  expense  of  $20,000  and  the  prop- 
erty became  the  lessor's  at  the  end  of  ten 
years.  Besides,  the  lessor  obligated  the  lessee 
to  build  and  placed  no  restriction  o^  his  au- 
thority to  bind  with  a  lien.  And  the.  court 
held  that  presumptively  the  lessor  mslde  the 
lessee  his  agent  to  bind  the  whole  property 
for  the  improvements..  But  in  the  case  now 
before  us  the  clause  saying  ijlie  lessee  shall 
have  no  such  authority  takes  away  any  such 
presumption. 

**In  the  case  of  Winslow  Bros.  Cp.  v.  Mc- 
Cully  Stone  Mason  Co.  169  Mo.  236,  69  S.  W. 
304,  the  court  bound  the  freehold  interest 
because  the  evidence  .shovired  that  the  owner 
of  the  fee  was  reajly  having  the  work  done  by 
the  iesisee  as  a  mere  straw  man.  On  page  248 
the  court  says  the  lessee  was  in  reality  the 
^Iter  €90  of  the  lefiBor^  the  Van  EaaHe  In- 
vestment Company.  And  on  page  244  the 
eourt  says  the  mere  fact  'that  the  tenant  has 
contracted  with  the  owners  to  make  certain 
improvements  on  the.  J^aaed  premises,  does 
not  make  the  la;id  ox  the  landlord's  interest 
in  the  land  subject  to  a  mechanic's  lien.  For 
in  such  cas«8  the  tenant  acts  for  himself  and 
is  not  tlie  agent  of  the  owner.'  In  this  case 
aUo  the  .court  held  that  it  was  proper  to  in- 
struct the  jury  that  if  it  was  the  intention, 
purpose  and  understanding  between  the  fee 
owner  and  the  lessee  that  the  latter .  should 
complete  the  building  for  the  immediate  use, 
enjoyment  and  benefit  of  the  lessor,  and  it 
was  completed  in  pursuance  to  that  under- 
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standing,  then  plaintiff  was  entitled  to.  a  lien 
against  the  fee.  ' 

*ln  Crandall  y.  Sorg,  ISiS  111.  48,  64  N.  E. 
769,  the  [586]  lessor  was  jointly  interested 
with, the  lessee  in  erecting  the  improvements 
which  were  to  cost  $300,000  while  the  price 
of  the  lot  on  which  they  were  erected  was  a 
much  smaller  sum.  The  court  held  that  the 
defendant  Sorg  was  not  an  ordinary  lessor 
but  was  actively  engaged,  in  erecting  the 
building,  and  did  not  provide  that  the  lessee 
shoiild  have  no  authority  to  bind  his  interest 
with  a  lien,  but  merely  contented  himself 
with  a  stipulation '  that  if  any  liens  were 
created  the  lessee  would  pay  them  and  hold 
him  harmless. 

"Hie  case  of  Carey-Lombard  Lumber  Co.  v. 
Jones,  187  111.  203,  58  N.  t.  347,  was  decided 
under  a  statute  of  that  State  which  aiiihor-. 
ized  a  lien  against  a  lessor^'s  freehold  if  the 
latter  'authorized  or  knowingly  permitted*  th6 
lessee  to  improve  the  premises,  a  statute  vast- 
ly different  from  ours.  In  addition  to  the 
statute  in  that  case  the'  court  held  that  by 
the  terms  of  the  lease  the  right  of  the  lessee 
to  create  a  lien  was  recognized  and  a  provi- 
sion for  forfeiture  was  made  in  case  any  were 
created.  Furthermore,  the  improvements  con-! 
sisted  of  a  building  to  cost  not  less  thaii 
$6000  and  the  lease  was  for  only  five  years 
with  privilege  of  the  lessor  to  terminate 
sooner  and  the  lessor  had  in  fact  terminated 
the  lease  and  the  lessor  was  insolvent. 

**We  have  carefully  gone  through  all  of  the 
cases  cited  by  appellant  and  find  tliat  in  all 
of  them  there  is  either  a  statute  which  by  its 
peculiar  terms  authorizes  a  lien  against  the 
freehold  without  reference  to  the  question  of 
agency,  or  the  facts  were  such  as  to  make  the 
owner  of  the  freehold  directly  responsible  for 
the  improvements. 

"On  the  other  hand  the  principle  is  laid 
down  that  a  provision  in  a  lease  expressly  re- 
quiring the  lessee  to  make  specified  improve- 
ments or  repairs  does  not  niake  the  lessee,  in 
so  doing,  the  agent  of  the  lessor  so  as  to  bind 
the  reversion  of  the  lessor  with  a  mechanic's 
lien  therefor.  20  Am.  &  Eng.  Enc.  of  Law 
(2d  ed.)  319;  Cornell  v.  Barney,  94  N.  Y. 
394;  Eothe  v.  Bellingrath,  71  [587]  Ala.  55; 
Morrow  v.  Merritt,  16  Utah  412,  52  Pac.  667. 
It  i«  true  the  text  says  there  are  decisions  to 
the  contrary,  but  those  contrary  decisions 
without  exception,  in  the  facts  stated,  show 
either  a  participation  by  the  lessor  in  the 
building  in  addition  to  the  mere  covenant  in 
the  lease,  thus  making  the  lessee  actually  the 
agent  of  the  owner  to  e^ect  the  building,  or 
that  the  case  was  decided  under  statutes 
which  so  defined  the  word  agent  as  to  bring 
the  persons  ordering  the  improvements  within 
the  meaning  of  that  term." 
,  Measuring  the  facts  of  this  case  by  the  law 
so  ascertained,  it  is  manifest  that  the  judg- 
ment of  the  trial  court  is  right,  as  the  liens 
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claimed  may  not  be  sustained  under  the  pro- 
visions of  §  4025  as  affected  by  §  4027.  The 
lessors  neither  participated  in  the  erection  or 
construction  of  the  improvement  nor  approved 
the  plans  therefor.  They  had  nothing  to  say 
as  to  the  size  and  architecture  of  the  building 
or  the  material  of  which  it  should  be  built. 
While  it  was  to  cost  not  less  than  a  substan- 
tial, designated  sum,  there  is  no  allegation 
nor  showing  that  the  rents  reserved  were 
greater  than  the  reasonable  worth  of  the 
yacant  lots  upon  which  the  improvements 
Mere  to  be  constructed.  If  the  improvements 
increased  the  value  of  the  freehold  interest, 
it  was  not  primarily  so  but  only  as  a  future 
incident  thereto,  and  the  owner  of  the  fee 
was  not  the  owner  of  the  building  or  structure 
within  the  meaning  of  the  mechanic's  lien 
law.  He  would  become  such  owner  only  by 
operation  of  law  through  the  expiration  or 
termination  of  the  lease,  or  at  least  only 
when  the  building  was  "commenced  and  com- 
pleted,'' when,  by  the  language  of  the  lease, 
and  not  until  then,  it  would  become  a  part 
of  the  realty  of  the  lessors. 

However,  should  we  assume  that  presump- 
tively the  lessors  made  the  lessee  their  agent 
by  reason  of  the  covenant  to  build  and  cer- 
tain other  conditions  in  the  lease,  the  clause 
therein  expressly  denying  to  the  lessee  the 
right  and  power  to  charge  any  lien  or  incum- 
brance of  [588]  any  kind  against  the  lessors 
or  their  estate; .  nullifies  and  renders  non- 
effective such  presumption.  When  a  lease 
provides  that  the  lessee  shall  erect  a  building 
on  the  premises  and  is  silent  as  to  the  au- 
thority or  want  of  auth6rity  of  the  lessee  to 
subject  the  lessor's  interest  to  a  mechanic's 
Uen,  it  is  only  by  Implication  that  it  can  be 
held  that  such  authority  exists.  No  such 
implication  can  arise  in  this  case  for  the  lease 
expressly  denies  to  the  lessee  the  authority  to 
do  anything  with  the  premises  that  would 
bind  the  interest  of  the  lessors  therein  with  a 
mechanic's  lien.  The  laws  of  this  state  do 
not  prohibit  or  render  non-effective  a  contract 
so  limiting  the  power  of  a  lessee,  and  it  is 
unnecessary  to  inquire  into  the  constitution- 
ality of  a  law  that  should  attempt  to  pro- 
hibit such  contracts  when  the  public  health, 
safety,  morals  and  welfare  are  in  no  wise  in- 
volved. The  power  to  contract  with  refer- 
ence to  one's  property  is  a  vialuable  right 
and  courts  should  and  will  construe  statutes 
as  not  abridging  that  right,  when  possible,  in 
order  to  preserve  the  constitutionality  of  the 
law.  Moreover,  as  a  lease  of  real  property 
is  an  instrument  which,  under  the  law  may 
be  recorded  and  thereupon  constitutes  con- 
structive notice  to  those  subsequently  acquir- 
ing an  interest  in  the  premises,  the  rights  and 
authority  of  the  parties  thereto  and  whatever 
agency  it  migh".  be  presumed  was  created 
thereby  to  deal  with  the  estate,  or  the  inter- 


est of  either  of  such  parties  therein,  is 
sarily  subject  to  the  conditions  and  limita- 
tions expressed  in  the  instrument  creating 
the  agency,  unless  otherwise  provided  by  law. 
§§694,  707,  Rev.  Stat.  1908;  Perkins  v. 
Adams,  16  Colo.  App,  96,  100,  63  Pac.  792; 
Delta  County  Land,  etc.  Co.  v.  Talcott,  17 
Colo.  App.  316,  321,  68  Pac.  985;  Loser  v. 
Plainfield  Savings  Bank,  149  la.  672,  12S  N. 
W.  1101,  31  L.R.A.(K.S.)  1112. 

Thus,  in  Cornell  v.  Barney,  supra,  it  was 
held  that  when  the  lease  was  recorded  and 
permanent  improvements  constructed  on  the 
leased  premises  by  the  lessee  [589]  under  a 
covenant  in  the  lease  obligating  him  to  do  so. 
lien  claimants  for  such  work  were  chargeable 
with  notice  of  all  the  terms  contained  in  the 
lease.  And  in  Atlas  Portland  Cement  Co.  ▼. 
Main  Line  Realty  Co.  supra,  upon  the  effect 
of  the  record  of  a  lease,  it  is  said:  '"It  is 
true,  as  argued,  that  the  contract  of  lease 
required  the  building  to  be  erected;  but  it 
was  to  be  erected  by  the  lessee  and  the  lesaee 
alone  and  at  its  cost.  The  lease  was  of 
record  and  the  appellants  must  be  charged 
with  notice  of  its  contents." 

Plaintiffs  in  error,  however,  contend  that 
as  the  clause  withholding  from,  and  denying 
to,  the  lessee  the  power  to  charge  the  interest 
of  the  lessors  with  any  mechanic's  lien  or 
incumbrances  of  any  kind,  contains  a  cove- 
nant upon  the  part  of  the  lessee  that  "'it  will 
not  permit  or  suffer  any  bill  of  any  mechanic, 
labor  or  material  man  to  be  or  remain  un- 
paid,** and  requires  the  lessee,  before  com- 
mencing the  erection  and  construction  of  the 
building,  to  furnish  a  bond  satisfactory  to 
the  lessors  guaranteeing  the  due  obeerranee 
of  the  clause,  that  thereby  the  contract  recog- 
nizes that  such  liens  might  accrue,  be  filed, 
and  be  binding  against  the  interest  of  the 
lessors.  We  do  not  concur  in  this  view.  On 
the  contrary^  we  do  not  think  it  changes  in 
any  manner  the  meaning  of  that  part  of  the 
clause  which  limits  the  authority  of  the  lessee 
in  the  premises.  The  lessors  were  certainly 
interested  in  having  all  bills  paid  to  the  end 
that  the  lessee's  interest  in  the  premises  be 
not  subjected  to  a  mechanic's  lien  and  a  new 
tenancy  cheated  by  operation  of  law  through 
the  enforced  assignment  of  the  lease.  And 
this  is  clearly  the  purpose  of  the  requirement 
in  that  respect. 

It  is  not  condeivable  that  the  l^slatnre 
made  provision,  as  it  did  by  §  4029,  BOpra, 
whereby  an  owner  could  protect  his  interest 
in  land  against  mechanics'  liens  for  improTe- 
ments  made  thereon  with  his  knowledge  bnl 
in  relation  to  which  he  had  not  contracted, 
and  made  like  provision  by  §  4025.  supra, 
whereby  he  could,  when  [590]  entering  into 
a  certain  class  of  contracts,  that  is,  with  a 
contractor  or  builder,  limit  to  such  contract 
price  the  lien  liability  of  hia  land,  and  in- 
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tended,  as  to  all  other  contracts  relative  to 
improvements  upon  land,  that  an  owner's 
rights  in  the  premises  and  the  liabilities  that 
might  be  impressed  thereon  as  a  lien,  could 
in  no  wise  be  protected  and  limited.  Such  a 
legislative  enactment,  if  not  unconstitutional, 
^ould  be,  at  least,  unjust  and  inequitable* 
We  cannot  sanction  a  rule  of  law,  unless  by 
legislative  enactment  we  are  so  required  to 
do,  whereby  one  man's  property  may  be  taken 
for  the  debts  of  another  and  such  person  be 
without  power  to  prevent  it.  We,  therefore, 
withdraw  the  former  opinion  filed  herein  and 
affirm  the  judgment  of  the  trial  court. 

Judgment  allirmed. 

Decision  en  banc. 

Hill  and  Scott,  JJ.,  dissent. 

MussER,  C.  J.  {epecially  concurring), — ^I 
agree  tbat  the  judgment  should  be  affirmed, 
but  I  rest  my  conclusion  solely  upon  clause 
six  of  the  lease,  which  is  as  follows: 

"It  is  expressly  understood  and  agreed 
(and  notice  is  hereby  given),  that  nothing 
herein  shall  authorize  the  lessee  or  any  per- 
son dealing  through,  with  or  under  it  to 
charge  said  lands,  or  any  interest  of  the  les- 
sors therein,  or  this  lease,  with  any  mechan- 
ic's lien,  or  lien  or  incumbrance  of  any  kind 
whatever.  On  the  contrary  (and  notice  is 
hereby  given),  the  right  and  power  to  charge 
any  lien  or  incumbrance  of  any  kind  against 
the  lessors,  or  their  estate,  is  hereby  expressly 
denied,  and  the  lessee  covenants  that  it  will 
not  permit  or  suffer  any  bill  of  any  mechanic, 
labor  or  material  man,  or  for  any  furnishings 
or  equipments  of  said  premises,  to  be  or  re- 
main unpaid.  The  lessee  shall,  before  com- 
mencing the  erection  and  construction  of  a 
building  on  said  premises,  furnish  [591]  or 
cause  to  be  furnished  a  bond  in  a  bonding 
company  satisfactory  te  lessors,  guaranteeing 
the  due  observance  of  this  clause  6." 

If  a  mechanic's  lien  can  be  fastened  upon 
the  reversionary  interest  of  the  lessors  it 
must  be  that  the  lease  made  the  lessee  the 
agent  of  the  lessors  with  authority  to  so  con- 
tract with  reference  to  the  erection  of  the 
contemplated  building  as  to  bind  the  interest 
of  the  lessors.  The  agency,  if  any,  that  ex- 
isted between  thfe  leiitoors  and  lesseies  was  cre- 
ated by  the  lease.  Plainly  that  agency  did 
not  arise  from  that  part  of  Sec.  4025  Rev. 
St.  '08,  which  says  that  "every  contractor, 
architect,  engineer,  subcontractor,  builder, 
agent  or  other  person  having  charge  of  the 
construction,  alteration,  addition  to  or  repair, 
either  in  wliole  or  in  part,  of  any  building 
or  other  improvement  as  aforesaid,  shall  be 
held  to  be  the  agent  of  the  owner  for  the 
purposes  of  this  act."  The  lessee  was  not 
one  of  those  enumerated  in  the  statute  who 
was  to  be  deemed  the  agent  of  the  owner  for 
the  purposes  of  the  act  unless  the  lease  creat- 
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ed  such  agency.  If  the  lessee  was  at  all  the 
agent  it  was  by  virtue  of  the  lease  and  not 
of  the  statute.  It  is  elementary  that  the  au- 
thority of  an  agent  is  limited  and  controlled 
by  the  instrument  creating  the  agency  and 
that  any  person  dealing  with  an  agent,  and 
having  knowledge  of  the  limitations  upon 
the  latter's  authority,  must  at  his  peril  con- 
tract with  the  agent  within  the  known  limits 
of  that  authority.  When  a  lease  provides 
that  the  lessee  shall  erect  a  building  on  the 
real  estate  and  is  silent  as  to  the  authority 
or  want  of  authority  of  the  lessee  to  bind 
the  lessor's  interest  with  a  mechanic's  lien, 
it  is  only  by  implication,  if  at  all,  that  it  can 
be  said  that  such  authority  exists.  No  such 
implication  can  be  made  in  this  case,  for 
clause  six  of  the  lease,  expressly  and  plainly, 
in  words  that  need  no  other  construction 
than  their  obvious  meaning  denotes,  with- 
holds from  and  denies  to  the  lessee  the  au- 
thonty  to  bind  the  interest  of  [592]  the 
lessors  with  a  mechanic's  lien.  There  is  no 
escape  from  this.  The  part  of  the  clause 
which  provides  that  the  lessee  would  "not 
permit  or  suffer  any  bill  of  any  mebcanic, 
labor  or  material  man,  or  for  any  furnishings 
or  equipments  of  said  premises,  to  be  or 
remain  unpaid,"  is  only  a  personal  covenant; 
that  is,  one  that  extends  only  to  the  lessors 
and  lessees.  Under  the  lease,  a  lien  would 
attach  to  the  leasehold  interest  of  the  lessee 
in  the  premises,  and  the  lessors  were  inter- 
ested in  seeing  that  the  bills  for  labor  and 
material  were  paid.  The  part  of  the  clause 
before  tliat  withholds  from  the  lessee  any 
and  all  authority  to  encumber  the  lessor's 
interest  with  a  lien.  Nor  does  the  sentence 
of  the  clause  which  provides  that  the  lessee 
shall  furnish  a  bond  guaranteeing  the  due 
observance  of  the  provisions  of  the  clause  in 
any  manner  change  the  meaning  of  that  part 
of  the  clause  which  limits  the  authority  of 
the  lessee.  The  lessors  were  certainly  inter- 
ested in  having  the  provisions  of  the  lease 
carried  out  and  they  had  the  right  to  exact 
a  bond  guaranteeing  such  consummation.  Any 
contractor,  subcontractor,  material  man  or 
laborer  who  would  read  this  clause  of  the 
lease  could  obtain  therefrom  no  other  idea 
than  that  it  was  the  intention  of  the  con- 
tracting parties,  the  lessors  and  the  lessee, 
that  the  interest  of  the  lessors  should  not 
be  subject  to  mechanics'  liens  in  consequence 
of  the  erection  of  the  building  contemplated 
in  the  lease. 

When  the  intention  of  the  parties  to  a  con- 
tract is  found  in  a  contract  then  it  is  known 
what  the  contract  is.  What  the  parties  in- 
tended by  clause  six  is  obvious  and  plain. 
If  the  contract  that  the  interest  of  the*  les- 
sors should  not  be  subject  to  a  mechanic's 
lien  is  valid  then  these  plaintiffs  in  error 
were  not  entitled  to  a  lien  against  the  inter- 
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est  of  the  leesors  and  the  judgment  of  the 
lower  court  should  be  affirmed.  In  order  that 
it  may  be  said  that  the  plaintiffs  in  error 
had  a  right  to  mechanica'  Hens  on  the  interest 
of  the  lesfiors  it  must  be  held  that  that  part 
of  the  lease  forbidding  such  a  lien  is  void 
and  without  [593]  effect;  and  then  it  must 
be  implied  (for  there  are  no  express  pro* 
visions  in  the  lease  to  that  effect)  that  the 
lessee  was  the  agent  of  the  lessors  with  au- 
thority to  encumber  the  interest  of  the  latter 
with  a  lien.  In  order  to  reach  that  holding 
and  implication  it  must  be  held '  first,  that 
the  mechanics'  lien  laws  of  this  state  prohibit 
such  a  contract  between  the  lessor  and  lessee, 
and  second,  that  it  was  within  the  con3titu-> 
tional  authority  of  the  legislature  to  pro- 
hibit, such  a  contract  when  the  public  health, 
safety,  morals  and  welfare  were  in  no  way 
involved.  The  lien  laws  of  this  state  do  not 
prohibit  or  render  ineffective  such  a  contract 
between^  a  lessor  and  lessee,  hence  it  is  not  at 
all  necessary  to  inquire  into  the  constitution- 
ality of  a  law  that  should  attempjb  to  do  so. 
Tlie  power  ta  contract  .with  reference  to  one's 
property  when  such  a  contract  does  not  af- 
fect the  public  health,  safety,  morals  or  wel- 
fare (which  matters  are  under  thei.recSQgnized 
cognizance'  of  the  legislature)  is,  a  very 
important  right,  and  if  it  can  be  done,  courts 
will  construe  statutes  as  not  abridging  that 
right  so  as  to.  preserve  the  constitutionality 
of  the  law.  In  Illinois,  it  has  been  held  that 
the  right  to  ao  contract  is  clearly  a  property 
right  and  if  the  legislature  should,  pasa  a 
statute  prohibiting  or  restraining  an  owner 
and  contractor  from  agreeing  that  the  build- 
ing should  be  relieved  of  liens,  that  such  a 
statute  would  be  xinconstitutional. — ^Kelly  v. 
Johnaon,  251  111.  135,  95  N.  £.  1068,  36 
L.R^.  (N.S.)  573;  Cameron -Schroth-Cameron 
Co.  V.  Qeseke,  251  111.  402,  06  N.  E.  222;. 

While  I  do  not  express  any  opinion  as  to 
the  constitutionality  of  such  a  statute,  it 
seems  to  me  tliat  the  Illinois  cases,  and  all 
other  authorities  are  to  the  effect  that  the 
right  to  contract  with  reference  to  on^'s 
property  is  a  property  right.  To  say  that  a 
person  cannot  lease  hia  property  upon  such 
terms  and  conditions  as  he  may  choose,  is 
to  restrain  him  of  full  dominion  over  his 
property,  and  certainly  any  law  ,whi<ih  so 
restrains  him  beyond  matters  which  effect  the 
public  health,  safety,  [694]  morals  or  welfare, 
must  do  so  expressly  or  by  necessary  implica- 
tion, even  if  it  may  be  constitutional.  If 
such  a  law  is  constitutiohal  at  all  it  must 
come  from  the  legislature  and  not  from  the 
courts.  Our  Mechanics'  Lien  Act  provides 
that  its  provisions  shall  be  liberally  construed 
in  order  that  its  purposes  may  be  achieved, 
but  this  refers  to  a  liberal  construction  of 
what  is  in  the  act.  It  does  not  mean  that  the 
courts,  in  order  that  a  person  may-  have  a 


mechanic's  lien,  have  authority  to  drag  into 
the  act  that  which  is  not  there,  nor  to  ditf«> 
gard  elementary  principles  of  law,  nor  bv  lut- 
necessary  implication  or  doubtful  construction 
lessen  tJiat  dominion  over  his  property  to 
which  an  owner  is  entitled.  Sec.  4033  prwides 
that  "no  agreement  to  waive,  abandon  or  re- 
frain from  enforcing  any  lien  provided  for  br 
this  act  shall  be  binding  except  as  between  the 
parties  to  such  contract."    That  section  c&n- 
not   be   applied  here,   for   an   agreement  to 
waive,  abandon  or  refrain  fr'om  enforcing  t 
lien  must  be  made  by  a  party  entitled  to  t 
lien;  that  is,  by  a  contractor,  subcontractor, 
material  man  or  laborer.     There  is  no  such 
a  contract  in  this  case.     Sec.  4029  provides 
that  any  building*  etc^  construeted  upon  aaj 
land,  with  the  knowledge  of  the  owner,  ghall 
he  held. to.  have  been  erected  at  the  instaiiit 
and  request  of  such  owner,  so  far  as  to  flolr 
ject  his  interest  to  a  lien,  unless  the  o^Rner 
shall,  within  five  days  after  he  shall  im^e 
obtained  notice  of  the  construction,  give  to- 
tiee  iU'  a  certain  manner  that  his  interest 
shall  not  be  subject  to  a  lien,  provided  tkt 
the  provisions  of  the  section  shall  not  apply 
to  any  owner  who  shall  have  contracted  fo; 
such   erection.     Plaintiffs   in   error  contend 
that  because  the  notice  prescribed  was  nut 
given,  the  liens  attached  to  the  lessors'  inter- 
ests   Assume,  for  the  sake  of  the  argiunaU 
that  the  section  would  apply  in  the  abseixt 
of  any  notice.    That  section  must  contempiaw 
an    owner    who   has   not   already,   in  some 
effectual  way,  given  notice  that  his  interest 
will  not. be  subject  to  a  lien.     Certainly  th« 
legislature  did  not  have  [595]  in  mind  tU: 
a  person  who  had  alrea<i^  given  notice  shouiti 
give  additional  notice  in  a  certain  m&nser 
Nor  does   the  section  say   expressly,  or  bj 
necessary  or  any  implication,  that  a  l^csor 
who  has  already  contracted  with  a  lessee,  :s 
a    manner   of   which    the   world    must  uke 
notice,  that  the  interest  of  the  lessor  shall  ik*. 
be  subject  to  a  lien,  must  nevertheless  ^m 
further  notice,  as  prescribed  by  the  st&to>. 
in  order  that  his  property  shall  be  free  fr^ 
a  lioi.    :Nor  can  it  be  reasonably  said  thi! 
the  legislature  intended  that  one  who  aliesc^ 
has   ample   notice  from    a    lessor   that  in 
latter's   interest   shall  not  be  subject  tfi  i 
lien,  shall  nevertheless  be  given  further  no&n 
of  that  fact  in  .the  particular  manner  p 
scribed  in  the  section  before  he  can  be  if 
prived  of  a  lien.,  Such  additional  notice  wooJi 
be  needless  to  one  already  notified  and  to  a' 
that,  because  it  was  not  given  in  the  panic: 
lar  manner  prescribed  in  the  statute,  one  v: 
already   knows  of   the  fact  to   be   imparts 
shall  nevertheless  have  a  lien,  would  be  »^ 
what  arbitrary  to  say  the  least. 

Mechanics'  lien  laws  can  be  suatained  c£^ 
upon  the  theory  that  the  lien  is  engratb. 
upon  the  interest  of  the  owner  because  he  ^d 
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consented  to  the  imprdvement  in  such  a  way 
as  to  permit  si  lien.  In  order  that  a  lien  may 
attach,  the  circumstances  must  be  such  as 
to  show  consent  of  the  owner  or  to  justify 
an  inference  of  it.  Wheaton  t.  Berg,  60 
Minn.  525,  52  K  W.  926.  In  order  to  sustain 
a  lien  for  the  plaintififs  in  error  in  this 
case,  under  that  section  it  must  be  taken  that 
th^  consent  of  the  lessors  is  conclusively  pre- 
sumed to  have  been  given  in  such  a  manner 
as  would  cause  their  interest  in  the  property 
to  be  subject  to  a  lien,  because  they- failed 
to  give  the  prescribed  notice.  In  the  case  last 
cited,  tlie  Minnesota  court  had  under  consid- 
eration a  section  of  the  lien'  la'ws  of  that 
state  almost  identical  with  Sec.  4020  of  our 
statutes,  and  that  court  struggled  manfully 
to  reach  the  conclusion  that  the  section  was 
constitutional,  [596]  and  in  order  to  do  so  it 
held  that  the  presumption  that  the  owner  had 
consented  that  a  lien  might  attach  to  his 
interest  in  the  premiseis,  by  failure  to  givf 
the  required  notice  was  prima  facie  evidence 
that  he  had  consented  rather  than  conclusive, 
and  that  section  prescribed  a  rule  of  evidence. 
The  court  said: 

"Those  who  may  be  engaged  in  contributing 
labor  or  material  which  go  to  the  improve- 
ment of  the  land  may  often  have  reason  to 
suppose  that'  the  work  is  being  eilrried  on  at 
the  instance  or  with  the  consent  of  the  land- 
owner. It  is  important  to  such  persons  that, 
if  possible,  it  be  made  known  th^n  if  the 
owner's  consent  be  wanting,  and  Ihat,  there- 
fore, they  cannot  subject  the  property  to  lia- 
bility for  the  labor  or  material  supplied  by 
them  for  its  improvement.  Hence  the  statute, 
in  effect,  makes  it  the  duty  of  the  owner,  who 
knows  of  the  improvement  being  made,  to  give 
the  prescribed  notice  if  he  would  avoid  the 
inference  that  is  done  with  his  consent. 
From  the  neglect  of  the  duty  cireated  by 
statute  the  inference  follows.  But  it  wonld 
seem  to  be  impossible  to  constnie  this  pro- 
vision as  making  the  mere  neglect  to  give 
the  specified  notice  conclusive  upon  the  land^ 
owner  in  all  cases.  The  circumstances  mttst 
be  such  that  he  can  comply  with  the  statu- 
tory requiriement,  or  he  cannot  be  thus  con- 
cluded." 

It  can  be  added  with  the  same  degree  of 
force  that  the  circumstances  must  be  such 
that  the  persons  interested  in  having  a  lien 
attach  have  not  already  received  notice  that 
the  owner's  interest  shall  not  be  subjected  to 
a  lien.  The  court  further  said  that  an  owner 
who  has  knowledge  of  the  erection  of  the 
building  upon  his  premises  may  nevertheless 
show  that  he  could  not  give  the  required  no- 
tices and  thus  excuse  his  failure  for  giving 
them.  Equally  it  can  be  said  under  this 
statute  that  the  owner,  in  order  to  relieve 
his  property  of  a  lien  may  show  that  he  has 
already  given  notice  to  that  effect  and  that 


all  interested  did  know  that  he  had  not 
consented  [5d7J  that  his  interest  should  be 
subject  to  liens,  a.nd  that,  therefore,  it  would 
be  a  needless  thing  to  give  the  notice  specified 
in  the  statute.  It  cannot  be  conclusrvely  pre- 
sumed that  the  lessors  in  this  case  consented 
that  their  interest  might  be  subjected  to  a 
lien  when  they  expressly  contracted  with 
the  lessee  that  it  should  not  be  and  gave 
full  notice  to  the  world  of  such  contract 
before  anything  was  done  toward  the  erection 
of  the  building.  It  i^  to  be  observed  that 
8ec.  4029  provides  for  actual  or  constructive 
notice  at  the  option  of  the  owner.  It  does 
not  expressly  or  impliedly  exclude  other 
actual  notice,  which  may  be  given,  nor  does 
it  in  any  manner  assume  that  other  con- 
structive notice  provided  by  general  statute 
or  law  would  not  be  sufficient. 

The  Minnesota  court,  after  showing  that 
construing  the  section  as  conclusive  against 
the  landowner,  would  make  it  unconstitu- 
tional or  of  doubtful  oonatitutionality,  said: 

'^But  some  reasonable  effect  should  be  given 
to  the  statute  if  it  be  possible;  and  this  may 
be  done  by  construing  the  statutory  presump- 
tion, which  springs  fh>m  the  failure  to  give 
notice,  as  being  of  a  prima  fwsie  nature  rather 
than  conclusive,  and  as  imposing  upon  the 
landowner  who,  knowing  the  fact  of  the  im- 
provement, has  failed  to  give  the  prescribed 
notice,  the  burden  of  relieving  himself  from 
the  statutory  iniputartion  of  having  consented 
to  what  was  being  done,  by  proof  of  his 
inability  to  give  the  prescribed  notice  of  hia 
dissent,  and  that  in  fact  the  improvement  was 
made  without  his  authority  or  consent.  As 
the  statute  was  obviously  intended  to  estab- 
lish a  rule  of  evidence,  and  as  iteannot  be 
sustained  if  the  statutory  presumption  is  to 
be  construed  as  condiisiye,  bntmay  be  If  it 
has  the  qualified  effect  which  we  have  suggest- 
ed, we  conclude  that  it  must  be  so  construed. 
The  language  of  the  law  does  not  forbid  this 
construction,  and  there  are  apparent  reasons 
which  may  have  led  the  legislature  to  impose 
the  burden  of  [598]  proof  on  the  party  who 
has  peculiar  knowledge  concerning  the  mat- 
ters to  which  evidence  is  to  be  directed." 

From  what  has  been  said,  it  follows  that 
the  section  furnishes  a  rule  of  evidence,  by 
which,  in  the  first  instance,  the  failure  of  an 
ovmer  with  knowledge  to  give  the  tlotice  there- 
in specified  raises  the  presumption  that  the 
owner  consented  that  his  property  be  sub- 
jected to  a  lien,  and  to  overcome  this  pre- 
sumption that  the  owner  consented  that  his 
property  be  subject  to  a  lien,  he  must  go 
forward  with  evidence  to  show  that  he  could 
not  reasonably  give  the  notice,  or  thai  he 
had  already  effectually  given  actual  notice,  or 
such  constructive  notice  as  would  be  -^ven 
by  recording  a  lease  with  a  provision  similar 
to  that  in  clause  six  of  the  present  lease. 
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It  is  held  in  some  authorities  that  when 
contracts  of  sale  or  of  lease  require  the  vendee 
or  lessee  to  make  improvements  that  the  in- 
terest of  the  vendor  or  lessor  will  be  subject 
to  n  lien  wLeu  there  is  no  stipulation  to  the 
contrary.  In  Carey-Lombard  Lumber  Co,  v. 
Jones,  187  111.  209,  58  N.  £.  349,  it  is  said : 

"Similar  contracts  have  been  before  the 
courts  in  proceedings  to  enforce  mechanics' 
liens,  and  have,  without  exception,  so  far  as 
we  are  advised,  been  held  to  amount  to 
authority  or  consent  from  the  owner  to  a 
vendee  or  lessee  to  make  the  improvements, 
and,  in  the  aheence  of  some  stipulition  in  the 
agreement  to  the  contrary^  to  give  a  lien  upon 
the  interest  of  the  owner  for  materials  fur- 
nished or  labor  performed  under  contracts 
with  the  vendee  or  lessee." 

This  opinion  implies  that  in  instances 
where  the  agreement  contains  a  stipulation 
that  the  interest  of  the  vendor  or  lessor  shall 
not  be  subject  to  a  lien  such  stipulation  con- 
trols. The  cases  cited  by  plaintiffs  in  error 
as  sustaining  their  claims  to  liens  where  all 
cases  in  which  there  was  an  absence  of  such 
stipulation  in  the  agreement,  or  as  in  Illinois, 
in  the  case  of  a  so-called  lease,  the  court  found 
that  the  relation  between  the  parties  [599] 
was  in  fact  not  that  of  lessor  or  lessee,  but 
as  joint  venturers  in  the  construction  of  a 
huilding.  In  Shapleigh  v.  Hull,  21  Colo.  419, 
41  Pac.  1108,  the  owner  agreed  to  sell  land 
to  a  named  vendee  and  the  vendee  agreed  to 
erect  houses  on  two  of  the  lots.  The  contract 
was  silent  as  to  the  right  of  the  vendee  to 
diarge  the  interest  of  the  vendor  with  a  lien, 
so  that  there  was  an  entire  absence  of  any 
stipulation  that  the  interest  of  the  vendor 
should  not  be  subject  to  a  lien.  It  was 
under  these  circumstances  that  our  court 
held  that  a  lien  would  attach  to  the  interest 
of  a  vendor.  This  court  has  not  decided  what 
the  law  is  in  the  case  of  the  presence  of  such 
a  stipulation.  Since,  the  decision  in  Shap- 
leigh V.  Hull,  supra,  sec.  4029,  was  passed. 
It  was  said  in  the  Minnesota  case,  supra, 
that  such  a  statute  would  permit  a  vendor 
who  had  made  a  contract  similar  to  the  one 
in  Shapleigb  v.  Hull,  supra,  to  free  his  prop- 
erty from  a  lien  by  giving  the  prescribed 
notice.  If  that  is  true,  then  the  legislature 
has  modified  the  rule  oi  law  as  laid  down 
in  Shapleigh  v.  Hull. 

On  the  other  hand,  in  Wilkins  v.  Abell,  26 
Colo.  462,  58  Pac.  612,  there  was  a  mining 
lease.  The  court  said  that  by  the  demise  the 
lessee  acquired  a  qualified  interest  in  the 
property  which  entitles  him  to  work  the  same 
for  his  own  benefit.  In  fact  it  may  be  said 
that  a  mining  lease  presupposes  that  the  lessee 
will  work  the  mine,  else  it  would  be  of 
BO  use  to  him*  In  that  ease  this  court  held 
that,  "the  lessee  is  in  no  sense  the  agent  or 
superintendent   of   the   lessor,  nor   is   he   a 


contractor  in  the  contemplation  of  the  stat- 
ute."    (Mechanics'  Lien  Stats.) 

In  Antlers  Park  Regent  Min.  Co.  v.  Cun- 
ningham, 29  Colo.  284,  68  Pac.  226,  this 
court  refused  to  decide  whether  or  not  the 
principle  upon  which  Shapleigh  v.  Hull, 
supra,  was  decided  would  be  applicable  be- 
tween a  lessor  and  a  lessee. 

[600]  In  Williams  v.  Eldora-Enterpriae 
Gold  Min.  Co.  35  Colo.  127,  83  Pac  780, 
there  was  an  option  to  purchase  a  mining 
property  and  a  lease  thereof.  The  lessee  was 
required  to  perform  a  certain  amount  of  work 
on  the  property.  After  showing  that  the 
possession  of  the  claim  of  the  leasee  and  the 
doing  of  the  work  under  the  lease  was  as 
lessee  and  not  as  vendee  in  the  option  thi^ 
court  refused  to  apply  the  doctrine  announced 
in  Shapleigh  v.  Hull,  supra,  but  applied  the 
doctrine  announced  in  Wilkins  v.  Abell,  supra, 
and  said: 

''Nor  can  a  lien  be  asserted  as  against  the 
lessor  owner  on  the  ground  that  the  lessee 
here  occupied  some  relation  to  the  mine  with 
respect  to  the  working  of  it  other  than  that 
of  lessee.  The  contract  of  leasing  did  not 
call  for  the  erection  of  any  permanent  im- 
provements. Its  only  requirement  of  the 
lessee  in  respect  to  work  was  that  it  shour 
begin  development  work  within  a  certain  time 
and  continuously  employ  two  shifts  of  five 
men  each.  In  the  nature  of  things,  a  lease 
of  a  mine  contemplates  that  the  leasee  must 
do  at  least  ordinary  development  work.  A 
mine  is  valuable  principally  if  not  wholly  ob 
account  of  the  ore  it  contains,  and  to  extract 
the  aame  necessari\y  requires  work  to  be 
done  upon  it.  The  work  required  here  wa« 
merely  ordinary  development  work,  which 
brings  the  case  within  the  holding  in  Wilkins 
V.  Abell,  Bupra.  In  other  words,  the  labor 
performed  and  materials  furnished  by  the 
claimants  for  which  a  lien  is  sought  were 
done  for  4nd  furnished  to  one  who  was  in 
possession  and  developing  the  same  whorc 
only  relation  to  the  property,  ao  far  as  con- 
cerns any  requirement  of  work  thereon,  was 
that  of  a  mere  lessee." 

In  Colorado  Iron  Works  v.  Taylor,  12  Cola 
App.  451,  65  Pac.  942;  Dougherty-Moss  Lum- 
ber Co.  v.  Churchill,  114  Mo.  App.  578,  90  ?. 
W.  405,  and  Jones  v.  Menke,  168  N.  Y.  61. 
60  N.  E.  1053,  there  was  no  stipulation  that 
the  interest  of  the  lessor  should  not  be  sub- 
ject to  a  lien,  and  [601  ]  hence  those  casen  are 
not  in  point  here.  In  the  case  of  Western 
Lumber,  etc.  Co.  v.  Merchants'  Amusement 
Co;  13  Cal.  App,  4,  108  Pac.  891,  there  was  a 
lease,  but  it  did  not  contain  a  stipulati*  n 
iorbidding  a  mechanic's  lien  on  the  intere*^ 
of  the  lessor.  It  appeared  in  that  case,  and 
the  court  found,  that  the  building  was  really 
erected  by  the  lessor  and  that  he  was  us  in; 
the  corporation  lessee  as  an   instrument  to 
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i^rwy  out  hie  own  venture.  Certainly  an 
owner  cannot  thug  free  his  property  from 
mechanice'  liens.  And  it  was  for  that  reason 
that  the  California  Court  held  that  the  lien 
would  attach.  In  Crandall  v.  Sorg,  198  111.  48» 
64  N.  £.  769,  there  was  a  contract  wherein 
it  was  agreed  that  Hullinger  would  sell  and 
convey  the  land  to  Sorg;  that  the  latter 
would  then  execute  a  lease  for  ninety-nine 
years  to  the  former  and  that  a  building  should 
be  erected  on  the  premises.  Later  on  the 
lease  was  executed,  and  provided  also  for  the 
erection  of  a  building,  and  had  in  it  a  pro- 
vision that  no  mechanics'  liens  should  alTcct 
the  claims  of  the  lessor  in  the  building  and 
his  rights  in  the  premises.  The  court  held 
that  the  contract  and  lease  were  executed  as 
part  of  the  same  transaction;  that  they  con- 
stituted one  writing  and  should  be  construed 
together,  and  that  when  so  read  together  it 
was  manifest  that  Sorg  was  "not  to  be  re- 
garded as  but  an  ordinary  lessor  of  the  prem- 
ises."' But  on  the  contrary,  it  was  held  that 
the  instruments  disclosed  that  Sorg  and 
Hullinger  ^^jointly  engaged  in  an  enterprise 
which  had  for  its  purpose  the  construction  of 
a  building  for  rental  purposes  on  the  premiss 
in  question."  Each  put  up  money  for  that 
purpose.  Under  these  circumstances,  it  was 
held  that  the  clause  in  the  lease. concerning 
mechanics'  liens  was  of  no  avail  because  Sorg 
was  in  the  position  of  an  owner  engaged  in 
erecting  a  building  and  not  as  a  lessor. 

In  Provost  v.  Shirk,  223  111.  468,  79  N.  E. 
178,  there  was  a  contract  of  sale  and  lease 
the  same  as  in  the  former  case,  so  that  the 
socalled  lessor  and  lessee  were  jointly  [602] 
engaged  in  the  enterprise  and  were  in  the 
position  of  owners  of  the  property.  These 
Illinois  cases  placed  the  lessors  and  lessees 
in  the  position  of  two  tenants  in  common, 
who  contract  with  each  other  concerning  the 
erection  of  a  building  upon  their  joint  prem- 
ises. In  such  a  case,  of  course,  they  could 
not  contract  with  one  another  so  as  to  free 
the  property  of  either  from  mechanics'  liens. 
The  question  of  abridging  the  right  to  make 
a  contract  concerning  one's  property  with  a 
lessee  or  vendee,  which  would  be  otherwise 
lawful,  is  not  involved  in  any  of  the  cases 
cited,  and  has  never  been  passed  upon  by  this 
court.  That  question  is  the  one  that  is  now 
presented.  It  appears  to  me  that  a  reasonable 
view  of  our  mechanics'  lien  laws  is  that  they 
do  not,  expressly  or  by  any  implication,  say 
that  such  a  contract  made  between  a  bona 
fide  vendor  and  vendee,  or  a  bona  fide  lessor 
and  lessee,  would  have  no  effect,  when  due 
notice  has  been  given  thereof.  The  contract 
between  the  lessee  and  the  principal  contrac- 
tors expressly  mentioned  the  lease  and  it  was 
known  that  no  contract  was  etitered  into 
with  the  owners  of  the  fee.  Owners  of  prop- 
erty have  rights  which  courts  and  the  legisla- 


ture  must  respect.  If  a  contractor  has  notice 
that  he  is  to  erect  a  building  for  a  lessee  it 
is  reasonable  that  he  should  be  required  to 
ascertain  the  contents  of  the  lease  if  he  de- 
sires to  proceed  on  the  credit  of  the  interest 
of  the  lessor.  Had  the  subcontractors  and 
DUiterial  men  investigated  the  nature  of  the 
principal  contract  they  would  have  known  of 
the  lease,  could  have  ascertained  all  of  its 
provisions,  and  thus  learned  that  they  could 
not  contract  or  sell  on  the  credit  of  the  les- 
sor's interest.  To  have  done  so  would  have 
been  the  exercise  of  ordinary  business  dili- 
gence. There  is  nothing  in  our  statutes,  that 
I  can  find,  that  permits  contractors  and  others 
who  may  have  lien  clainis  to  proceed  without 
any  diligence  to  ascertain  facts  that  are  easily 
before  them.  Ordinary  diligence  £603]  may 
be  required  of  owners  who  construct  or  permit 
to  be  constructed  improvements  upon  their 
property  which  become  not  only  a  source  of 
profit  to  them,  but  of  benefit  to  an  entire 
community,  but  ordinary  diligence  should 
also  be  required  from  those  who  perform  upon 
the  credit  of  the  property.  To  free  lien 
claimants  from  ordinary  and  reasonable  dili- 
gence is  to  place  an  embargo  upon  improve- 
ment and  progress.  The  lease  in  this  case 
was  recorded  the  day  after  its  execution,  and 
before  any  right  to  a  lien  could  have  attached. 
A  lease  of  real  proper^  is  such  an  instru- 
ment as  is  entitled  to  record  under  sec.  694 
Rev.  St.,  and,  therefore,  its  recordation  is 
constructive  notice  to  the  world  of  its  con- 
tents. While  that  secti9n  does  not  specifically 
use  the  word  "lease**  it  does  use  the  words 
"agreements  in  writing  of,  or  effecting  title 
to  real  estate  or  any  interest  therein,"  and 
a  written  lease  of  land  is  such  an  agreement. 
Besides,  sec.  707  says  that  the  term  "deed" 
includes  leases,  and  the  term  "deed"  is  used 
in  sec.  694.'  An  instrument  that  is  recorded 
according  to  law,  and  which  the  statute  says 
shall  be  notice  when  recorded,  is  notice  to 
the  world  of  all  the  facts  and  matters  therein 
expressed,  and  not  only  of  such  facts,  but 
of  all  facts  suggested  therein  and  which  rea- 
sonable inquiry  would  elicit. — Perkins  v. 
Adams,  16  Colo.  App.  96,  63  Pac.  792;  Delta 
County  Land,  etc.  Co.  v.  Talcott,  17  Colo. 
App.  316,  68  Pac.  985;  Loser  v.  Plainfield 
Savings  Bank,  149  la.  672,  188  N.  W.  1101,  31 
L.R.A.(N.S.)    1112. 

In  Armstrong  Cork  Co.  v.  Merchants'  Re- 
frigerating Co.  184  Fed*  199,  107  G.  C.  A.  93, 
there  was  a  lease  which  provided  that  the  im- 
provements made  by  the  lessee  should  remain 
his  property,  and  the  court  held  that  the 
recording  of  the  lease  was  notice  of  this  stipu- 
lation.   The  court  said : 

"The  record  of  the  lease  was  notice  to  the 
complainant  that  the  improvements  he  was 
placing  in  this  warehouse  remained  the  per- 
sonal property  of  the  lessee,  [604]  that  they 
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did  not  becotnc  a  part  of  the  realty  and  that 
Lyon's  reversion  in  the  warehoiis^-  and  the 
land  upon  which  it  stood  were  not  chargeable 
\^ith  a  mechanic's  lien  for  the  purchase  price 
of  the  work  and  the  material  it  was  furnish- 
ing, Rixon  V.  Ridge,  87  Mo.  App.  299,  307, 
and  the  conclusion  is  that  the  aniended  hill 
did  not  state  factfi  sufficient  to  show  that  the 
complainant  wa^  entitled  to  a  lien  upon  the 
interest  of  the  lessor  in  the  land  and  ware- 
house." 

[  In  Cornell  v.  Barney,  26  HUn  134,  there  was 
a  lease  from  the  owner  in  which  the  lessee 
agreed  to  build  or  cause  to  be  built  on  the 
land,  a  building.  iThe  lease  was  recorded. 
Suit  was  commenced  to  foreclose  a  mechanic's 
Hen  against  the  interest  of  the  lessor,  and  it 
w^as  held  that  when  the  lease  was  recorded, 
the  lien  claimants  were  chargeable  with  notice 
of  all  the  terms  contained  in  the  lease.  In 
Atlas  Portland  Cement  Co.  v.  Main  Line 
Realty  Co.  112  Va.  7,  70  S.  E.  536,  while  it 
was  held  that  under  the  Virginia  statute  the 
right  to  a  lien  would  not  be  implied  where  a 
lessee  provided  that  the  lessor  should  erect 
a  building,  yet  on  the  question  of  the  effect 
of  the  record  of  the  lease  the  court  said: 

*'It  is  true,  as  argued,  that  the  contract 
of  lease  required  the  building  to  be  erected; 
but  it  was  to  be  erected  by  the  lessee,  and 
the  lessee  alone,  and  at  its  cost.  The  lease 
was  of  record  and  the  appellants  must  be 
charged  with  notice  of  its  contents.'' 

Undoubtedly  the  record  of  the  lease  was 
notice  to  the  world  that  the  interest  of  the 
lessor  was  not  subject  to  a  mechanic's  lien 
unless  it  is  held  that  the  mechanics'  lien 
statute  repealed  pro  ianto  the  recording  stat- 
ute. Repeals  by  implication  are  not  favored. 
— Haldeman  v.  Colorado  City,  62  Colo.  234, 
120  Pac.  1041. 

In  Dunton  v.  People,  36  Colo.  128,  87  Pac. 
540,  it  is  said: 

'If  the  provisions  of  the  two  statutes  can 
be  so  construed  [606]  as  to  stand  together, 
that  construction  must  be  given  them,  and  the 
former  is  not  repealed  because^  they  are  con- 
sistent, and  the  repealing  clauae  only  pur- 
ports to  repeal  the  inconsistent  parts  of  the 
act." 

In  Black  on  Interpretation  of  Laws,  p.  112, 
it  is  said: 

''Every  new  statute  should  be  construed 
in  connection  with  those  already  exiating  in 
relation  to  th«  same  subject-matter,  and  all 
should  be  made  to  harmonise  and  stand  to- 
gether, if  that  can  be  done  by  any  fair  and 
reasonable  interpretation,  and  if  the  new  aot 
does  not  expressly  declare  the  repeal  of  an 
earlier  statute,  it  will  not  be  eonatrued  as 
effecting  such  repeal  unless  there  is  such  a 
repugnancy  or  oonfliet  between  the  provisiona 
of  the  two  acta  as  to  thow  that  they  eould 


not  have  been  designed  to  remain  equally  ia 
force." 

The  pVovision  in  the  mechanics'  lien  lam, 
that  ail  owner  may,  in  a  certain  way,  give 
notice  that  hid  interest  is  not  to  be  subjected 
to  a  lien,  is  not  at  all  inccmsistent  with  the 
recording  statute,  under  whose  provisions  the 
same  notice  may  be  given  in  another  way. 
The  two  statutes  caik  and  should  be  read  to- 
gether and  both  permitted  to  stand. 

In  Boyer  v.  Keller,  258  III.  106,  101  N.  E. 
237,  there  was  a  lease  which  provided  that 
the  premises  were  to  be  used  only  as  a 
theater,  and  that  the  lessee  would  make  no 
alteration  to  the  building  on  the  premises 
without  the  written  consent  of  the  lessor.  The 
privilege  to  make  alterations  was  given  to  the 
lessee  and  he  was  to  pay  for  all  made.  The 
lessee  made  alterations  which  were  per- 
manent in  character  and  increased  the  value 
of  the  premises.  The  question  was  presented 
whether  sec.  1  of  the  Illinois  Act,  so  far  as  it 
subjected  to  a  lien  the  property  of  one  who 
knowingly  permitted  another  to  contract  for 
improvements  thereon,  violated  the  constrtn- 
tion  of  the  state.  The  court  said  the  section 
did  not  restrict  [6061  the  right  of  the  owner 
to  freely  contract  with  reference  to  improve- 
ments which  should  be  made  upon  it.  It 
said  that  the  lessor  had  the  undoubted  right 
to  contract  with  the  leasee  that  any  improve- 
ments made  should  be  made  at  the  cost  and 
expense  of  the  latter  and  that  the  section  did 
not  prevent  the  enforcement  of  that  contract 
The  court  said : 

"So  long,  however,  as  that  contract  re- 
mained a  secret  agreement  between  the  lessors 
and  the  lessee,  said  section  1  made  the  lessor 
owners  liable  in  case  they  authorized  or  know- 
ingly permitted  the  lessee  to  contract  for  the 
improvement  of  the  property  without  advising 
the  contractors  or  material  men  of  the  pro- 
visions of  the  lease  and  notifying  them  that 
they  must  deal  with  the  lessee  under  its 
terms." 

And  it  was  found  that  none  of  the  lien 
claimants  knew  anything  about  the  provisions 
of  the  lease.  There  was  no  claim  that  the 
lease  was  recorded.  This  case  simply  holds 
that  the  provision  in  a  lease  against  liens 
that  is  kept  secret  and  no  notice  of  which  ia 
given  will  not  save  the  interest  of  a  lessor 
from  the  lien. 

In  Pacific  Sash,  etc.  Co.  v.  Bumiller,  162 
Cal.  664,  124  Pac.  230,  41  L.R.A.{K.S.l  296. 
the  lease  between  the  owners  and  the  leasee 
provided  that  the  owners  should  not  be  liable 
or  responsible  for  any  alteration  or  r^air 
made  in  the  building,  by  the  leasee  and  that 
no  alteration  should  be  made  without  the 
written  oooaent  of  ttie  ownera.  It  does  doC 
appear  that  any  notice  whatever  waa  given  of 
the  leaae  aad  its  prQviaiona,  by  record  or 
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otherwise,  and  that  caee  wa«  determined  as 
thoj^gh  BO  such  notice  had  been  given* 

In  Curtin^Clark  Hardware  Co.  v.  Churchill, 
12e  Mo..  App.  462,  104  S.  W.  470,  there  was  a 
leaM  which  ptrovided  that  the  lessee  should 
have  the  right  to  make  alterations  in  tl^e 
leased  premises  and  that  all  improvements 
made  by  him  should  be  at  his  own  expense  and 
on  his  own  account.  [607]  The  lease  was 
recorded  shortly  after  it  was  executed.  The 
court  held  in. that  case  that  the  recording  of 
the  lease  gave  the  lien  claimant  constructive 
notiqe  «|.  its  terms, •  but  held  that  the  lien 
would  attach,  notwithstanding  the  agreement 
that  the  lessee  should  do  the. work  at  his  own 
cost.  This  ca^e  comes  more  nearly  in  point 
in  favor  of  the  claimants  than  any  they  have 
cited.  It  is  to  be  noticed,  however,  that  the 
agreement  in  the  lease  was. not  that  no  right 
of  lien  should  attach  to  the  interest  of  the 
lessor,  but  that  the  lessor  should  construct 
the  improvement  at  his  own  expense  and  on 
his  own  account.  What  is  said  in  Dierks, 
etc.  Lumber  Co.  v.  Morris,  170  Mo.  App. 
212,  156  S.  W.  75,  at  the  top  of  page  220, 
kills  the  decision  in  the  126  Mo,  App.  as  an 
authority  in  this  case. 

Rehearing  denied  to  plainti£[  in  error, 
March  \  1915. 
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Introductory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  which  consider  the  right  to  a 
mechanic's  lien  on  realty  for  improvements 
made  thereon  with  the  consent,  but  not  at 
the  expense  of  the.  owner.  The  earlier  cases 
are  collected  in  the  notes  to  Limoges  v. 
Scratch,  19  Ann.  Cas.  732;  Clark  v.  North,  11 
Ann.  Cas.  1080. 

Improvements  "by  Lessee, 

Under  the  Code  of.  Alaska  Civ.  Code  C.  28, 
§  262),  which  gives  a  mechanic's  lien  for 
work  done  "at  the  instance  of  the  o^vner"  it 
has  been  held  that  the  work  is  done  "at  the 
instance  of  the  owner"  where  the  lease  con- 
tains a  provision  authorizing  the  lessee  to 
make  improvements.  Arctic  Lumber  Co.  v. 
Borden,  211  Fed.  50,  127  C.  C.  A.  486. 


,  6€S. 

..In  Jirk<m8€i8,  where  th^  statute  (Kirby'a 
Dig^t,  §  4970)  gives  a  mechanic's  li^n  for. 
work  performed  or.  materials  furnished  by 
virtue  of  a  contract  with  the  owner  or  his 
"agent,"  it  has  been  held  that  a  lessee  is  not 
the  agent  of  the  awner  within  the  mechanic's 
lien  law,  where  under  the  terms  of  the  lease 
it  Is  optional  whether  the  lessee  shall  make 
repairs  at  his  own  expense,  even  though  the 
owner  has  knowledge  that  the  lessee  is  mak- 
ing repairs,  and  makes  a  reduction  in  the> 
rent  after  the  repairs  are  nuide.  Langston 
v.  Matthews,  117  Ark.  626,  173  S.  W.  301 
(dittinguishing  Whitcomb  v.  Gans,  90  Ark. 
469,  119  S.  W.  676). 

In  the  reported  case  {Colorado) ,  it  is  held 
that  provisions  in  a  lease  for  improvements: 
at  the  expense  of  the  lessee  do  not  alone  make 
the  lessee  the  "agent''  of  the  owner,  under  the 
Colorado  statute  (R.  S.  1908,  §  4025),  which 
provides  in  substance  that  the  owner's  inter- 
est may  be  subjected  to  a  mechanic's  lien  for 
material  or  labor  supplied  at  the  instance 
of  the  owner  or  his  agent.  It  is  further  held 
that  the  recording  of  a  lease  which  provides 
that  the  owner's  interest  shall  not  be  sub- 
jected to  mechanics'  liens  for  improvements^ 
is  constructive  i\otice  of  its  contents  and  de- 
stroys any  presumption  that  the  lessee  is  the 
owner's  agent.  i 

The  Georgia  statute  gives  to  one  furnish- 
ing material  foi:  the  Improvement  of  real 
estate  on  the  employment  of  a  contractor,  or 
some  other  person  than  the  owner,  a  lien  on 
the  real  estate  improved  for  the  material 
used  in  the  improvement.  This  has  been  con- 
strued to  mean  that  the  material  must  be 
furnished  under  contract  with  a  contractor 
or  with  some  person  occupying  a  similar  re- 
lation to  the  owner  as  that  of  contractor. 
Consolidated  Lumber  Co.  v.  Ocean  Steam- 
ship Co.  142  Ga.  186,  82  S.  E.  532.  Hence  it 
has  been  held  that  a  material  man  is  not  en- 
titled to  a  mechanic's  lien  against  an  owner, 
where  the  material  is  furnished  to  a  lessee, 
even  though  the  owner  consents  to  the  im- 
provement and  has  knowledge  of  the  contract 
between  the  tenant  and  the  contractor.  Carr 
v.  Witt,  137  Ga.  373,  73  S.  E.  668;  Consoli- 
dated Lumber  Co.  v.  Ocean  Steamship  Co. 
142  Ga.  186,  82  S.  £.  532. 

Under  the  Illinoie  statute  the  owner's 
interest  is  subject  to  a  mechanic's  lien  when 
he  "knowingly"  permits  the  lessee  to  make 
alterations  and  repairs  at  his  own  expense. 
Beyer  v.  Keller,  258  111.  106,  101  n!  E.  237; 
Friebele  v.  Schwartz,  164  111.  App.  504;  Sulli-. 
van,  etc.  Co.  v.  Kichardson,  169  111.  App.  578. 
That  provision  has  been  declared  to  be 
constitutional  and  under  it  a  provision  in  a 
lease  that  the  owner's  interest  shall  not  be 
subject  to  a  mechanic's  lien  is  void.  Boyer  v. 
Keller,  supra.  It  has  been  held  that  "know- 
ingly" to  permit  properfy  to  be  improved  is 
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to  know  that  material  is  being  procured  for 
that  purpose  and  that  the  work  is  being  done 
and  not  to  object  to  it.  Bermingham  t.  Gill, 
164  111.  App.  636  (citing  Wertz  t.  Mulloy, 
144  in.  App.  829).  Hence  Mrhere  a  contract 
between  the  owner  of  the  fee  and  the  lessee 
provides  for  certain  iinpj:ovenients,  the  inter- 
est of  the  lessor  cannot  be  subjected  to  a 
mechanic's  lien  for  other  improvements  in 
the  absence  of  any  showing  that  he  author- 
ized or  consented  to  the  additional  work. 
Bermingham  v.  Gill,  164  III.  App.  536. 

Under  the  Kansas  statute  where  a  short 
term  lease  authorizes  the  lessee  to  make  im- 
provements at  his  own  expense,  and  the  im- 
provements are  to  become  the  property  of  the 
owner,  the  lessee  becomes  the  agent  of  the 
owner  within  the  mechanic's  lien  statute. 
Long-Bell  Lumber  Co.  v.  McCray  Band  Co.  89 
Kan.  788,  132  Pac.  992. 

Under  the  Michigan  statute  (C.  L.  10710), 
it  has  been  held  that  the  owner's  interest 
cannot  be  subjected  to  a  mechanic's  lien  in 
the  absence  of  a  contract  express  or  implied, 
and  that  mere  consent  to  improvements  by  a 
leasee  at  the  lessee's  expense,  with  a  reduc- 
tion in  rent,  does  not  constitute  such  a  con-, 
tract.  Merrill  v.  Brant,  175  Mich.  182,.  141 
N.  *W.  550. 

Under  the  Missouri  statute  giving  a 
mechanic's  lien  where  the  work  is  done 
or  materials  are  furnished  by  virtue  of 
any  contract  with  the  owner  or  his 
*'agent,"  it  has  been  held  that  where 
under  the  terms  of  the  lease  the  lessee 
is  required  to  make  improvements  at  his  own 
expense,  he  becomes  the  "agent"  of  the  owner 
within  the  statute.  Ward  v.  Nolde,  259  Mo. 
285,  168  S.  \V.  596;  Phillip  Carey  Co.  v. 
Kellerman,  Const.  Co.  185  Mo.  App.  346,  170 
S.  W.  449.  However,  the  lease  must  obligate 
the  lessee  to  make  improvements  and  mere 
consent  from  the  owner  to  the  lessee  to  make 
repairs  at  the  lessee's  expense  does  not  consti- 
tute the  lessee  the  owner's  agent  with  the 
statute.  Dierks,  etc.  Lumber  Co.  v.  Morris, 
170  Mo.  App.  212,  156  S.  W.  75;  Marty  v. 
Hippodrome  Amusement  Co.  173  Mo.  App. 
707,  160  S.  W.  26:  Ward  v.  Nolde,  259  Mo. 
285,  168  S.  W.  596;  Ford  v.  Dixon,  171  Mo. 
App.  275,  157  S.  W.  99;  Phillip  Carey  Co.  v. 
Kellerman  Const.  Co.  185  Mo.  App.  346,  170 
g.  W.  449.  Hence  it  has  been  held  that  the 
owner's  interest  id  tiot  subject  to  a  mechanic's 
lien  where  the  tenant  has  repairs  made  under 
a  general  covenant  to  keiep  the  premises  in 
repair.  McGuinn  v.  Federated  Mines,  etc. 
Co.  160  Mo.  App.  28,  141  S.  W,  467.  See 
also  Ford  v.  Dixon,  171  Mo.  App.  275,  157 
8.  W.  99.  And  it  has  been  held  that  a  gen- 
eral covenant  to  make  improvements  will  not 
ordinarily  constitute  the  tenant  the  owner's 
agent,  so  as  to  subject  the  owner's  interest 
fo  a  mechanic's  lien.    Dierks,  etc.  Lumber  06. 


v.  Morris,  170  Mo.  App.  212,  156  S.  W.  75. 
wherein  the  court  said:  *'In  order  to  make 
such  covenant  constitute  an  agency  between 
the  lessor  and  lessee  we  are  necessarily  boaitd 
to  look  at  the  facts  to  determine  wfaettier 
there  was  an  agency  or  not.  If  on  account  of 
the  shortness  of  the  lease,  the  extent,  cost  and 
character  of  the  improvements,  or  other  facts 
in  evidence,  such  as  the  participation  by  the 
lessor  in  the  erection  or  construction  thereof, 
it  can  be  seen  that  the  ImprovetBent  is  really 
for  the  benefit  of  the  lessor  and  thai  he  is 
having  the  work  done  through  his  lessee,  then 
it  can  be  said  with  justice  that  the  lessee  in 
such  case  is  acting  for  the  lessor.  But,  if 
the  fS,cts  do  not  show  this,  it  would  seem  to 
be  untenable  to  say  that  the-  mere  inclusion 
in  a  lease  of  a  covenant  to  improre  and  re- 
pair on  the  part  of  the  lessee  will  create  the 
relation  of  agency  between  the  tenant  and  the 
landlord,  especially  where  the  tenant  is  to 
do  the  work  at  his  own  expense  and  is  ex- 
pressly denied  any  authority  to  bind  the  land- 
lord." 

In  Ifew  York,  where  the  l^ase  provides  lor 
specified  improvements  at  the  lessee's  expense, 
the  owner  gives  his  consent  to  such  specified 
improvements  within  section  3  of  the  Lien 
Law  (Gen  Laws,  chap.  49  [Laws  of  1897, 
chap.  418]  Consol.  Laws,  chap.  33  [Laws  of 
1910,  chap.  38]  sec.  .3,).  McXulty  t.  Offer- 
man,  152  App.  Dir.  181,  137  N.  Y.  S.  27: 
WalUe,  Phillips  Qft.  v.  Fifty-Ninth  St-Madi- 
son  Ave.  Co.  163  App.  Div.  17, 138  N.  Y.  S.  13; 
Wahle-Phillips  Oo..  y.  Fitag^raid, .  183  Miec, 
636,  146  N.  Y.  S.  562;  McNulty  v.  Offerman. 
164  App.  Div.  949,  149  N.  Y.  S.  375.  But  he 
does  not  give  his  consent,  within  the  above 
act,  to  improvements  in  addition  to  those  pro- 
vided for  in  the  lease.  McNulty  v.  Offerman, 
152  App.  Div.  181,  137  N.  Y.  S.  27;  McKulty 
V.  Offerman,  164  App.  Div.  949,  14»  N.  Y. 
S.  375.  Thus  it  has  been  held  that  where 
a  lease  provided  that  the  tenant  should  in- 
stall a  steam  heating  plant  at  his  own  ex- 
pense, but  deductions  were  made  in  the  rent 
to  cover  same,  and  the  owner  directed  the 
installation,  the  owner  gave  his  "consent** 
within  the  meaning  of  the  statute.  Meistr^I 
V.  Baldwin,  144  App.  Div.  660,  129  N.  Y.  S. 
670.  And  where  certain  improvements  cost 
$60,000,  and  the  lease  required  the  owner  to 
pay  the  lessee  $15,000  as  a  part  thereof  and 
the  improvements  were  to  belong  to  the  owner 
of  the  building,  it  was  held  that  the  owner 
"consented"  to  the  improvements.  McNultj 
V.  Offerman,  152  App.  Div.  181,  137  N.  Y.  S, 
27'.  Likewise  it  has  been  held  that  the  owner 
gave  his  "consent"  within  the  statute,  where 
the  lessee  had  without  airthority  removed 
ceiliTigs,  and  the  owner,  after  notification 
from  the  board  of  fire  underwriters,  called 
on  the  lessee  to  change  the  wiring  to  meet 
the   requirements   of    the    underwriters,   ar- 
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cording  to  the  covenants  in  the  lease.  Mc- 
Nulty  V.  Offerman,  152  App.  Div.  181,  137  N. 
Y.  S.  27.  It  is  not  necessary  that  the  owner 
of  the  fee  shall  be  personally  liable  for  the 
indebtedness  to  give  validity  to  the  lien  or 
any  action  for  the  foreclosure  thereof.  It  is 
sufficient  if  the  labor  is '  performed  and  the 
material  is  furnished  with  the  knowledge  and 
consent  of  the  owner  of  the  fee.  Pearce  r. 
Kenney,  152  App.  Div.  638,  137  N.  Y.  8.  475 
{reversing  judgment  75  Misc.  328,  135  N.  Y. 
S.  537). 

Under  the  North  Carolina  statute  (Revisal 
§  2016)  in  order  that  a  mechanic's  lien  may 
attach,  there  must  e^ist  the  relation  of  debtor 
and  creditor,  and  hence  it  has  been  held  that 
the  owner's  interest  is  not  liable  to  a  me- 
chanic's lien  by  the  mere  fact  that  the  lessee 
is  given  permission  to  make  inrprovements  at 
his  own  expense.  Weathers  v.  Cox,  159  N. 
C.  o75,  76  S.  E.  7. 

Under  the  Oregon  statute  giving  a  me- 
chanic's lien  where  the  work  is  done  or  the 
materials  are  furnished  by  virtue  of  any  con- 
tract with  the  owner  or  his  **agent"  it  has 
been  held  that  where  a  lease  requires  the 
lessee  to  make  improve]iien.ts  at  his  own  ex* 
pense  he  becomes  the  "agent"  of  the  owner. 
Oregon  Lbr.  etc.  Co.  v.  Nolan,  75  Ore.  69, 
143  Pac.  935,  affirmed  on  rehearing  75  Ore. 
81,  146  Pac.  474. 

Under  the  Texas  -statute  it  has  been  held 
that  the  mere  fact  that  th^  owner  acquiesces 
in  or  consents  to  improvements  by  another  on 
his  property  does  not  fix  a  lien  against  the 
owner's  interest.  Cleburne  St.  R.  Co.  v.  Bar- 
ber (Tex.)  180  S.  W.  1176;  Eardlcy  v.  Burt 
(Tex.)  182  S.  W.  721.  Thus  it  has  been  held 
that  a  requirement  in  a  lease  that  the  lessee 
shall  put  improvements  on  the  property, 
which  will  become  the  property  of  the  owner 
on  the  expiration  of  the  lease,  will  not  of  it- 
self be  sufficient  to  subject  the  owner's  in- 
terest to  a  mechanic's  lien  in  the  absence  of 
consent  from  the  o>*Tier  to  fix  such  lien.  Cle- 
burne St.  K.  Co.  V.  Barber  (Tex.)  180  S  W. 
1176  {citvng  Faber  v.  Muir,  27  Tex.  Civ.  App. 
27,  64  S.  W.  940,  writ  of  error  denied  66  8. 
W.  XVI.). 

In  Utcth  the  mere  fact  that  the  owner  of 
premises  consents  to  the  making  of  improve-* 
raents  by  the  tenant  gives  no  right  to  a  me- 
chanic's lien  against  the  premises.  Gorman 
V.  Birrell,  41  Utah  274,  125  Pac.  686. 

Under  the  Ontario  Mechanics'  and  Wage 
Earners*  Lien  Act  (R.  S.  O.  1914,  Ch.  140,) 
the  taking  of  an  agreement  from  a  tenant  to 
make  improvements  is  a  "request"  within  the 
act,  making  the  interest  of  the  owner  liable 
to  a  mechanic's  lien.  Orr  v.  Robertson,  34 
Ont.  L,  Rep.  147,  8  Ont.  W.  N.  47. 

Improvementa  hy  Vendee  under  Contract 

of  Sale, 

Under  the  Colorado  statute  it  has  been  held 

under  a  written  contract  of  purchase  and  sale. 
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whereby  the  vendee  is  not  only  permitted  but 
is  required  to  erect  buildings  on  the  premises, 
that  the  interest  of  the  vendor  is  subject  to 
a  mechanic's  lien  under  the  statute  (Rev.  St. 
1908,  §  4029),  which  provides,  in  substance 
that  the  owner's  interest  shall  be  subjected 
to  mechanics'  liens  when  the  improvements 
are  made  with  the  "knowledge"  of  the  owner 
and  such  owner  fails  to  give  notice  of  nonli- 
ability as  required  by  the  statute.  Miller 
v.  Davis,  26  Colo.  483,  146  Pac.  714. 

In  Illinois,  where  a  vendor  under  a  con- 
tract of  sale  authorizes  and  knowingly  per- 
mits the  vendee  to  make  improvements,  the 
interest  of  the  vendor  is  subject  to  a  me- 
chanic's lien.  Granite  City  Lime,  etc  Co.  ▼. 
Pitzman,  161  111.  App.  228. 

Under  the  Indiana  statute  it  has  been  held 
that  whero  the  vendee  is  in  possession  under 
a  contract  of  sale,  mere  inactive  consent  by 
the  owner  to  improvements  will  not  subject 
his  interest  to  a  mechanic's  lien,  but  where 
the  vendee  is  required  to  make  improvements 
under  his  contract  and  the  owner  advises 
laborers  to  do  the  work,  the  vendor's  interest 
is  subject  to  a  mechanic's  lien.  Rader  v.  A. 
J.  Barrett  Co.  108  N.  B.  883. 

Under  the  Kans<i8  statute  it  has  been  held 
that  where  the  vend6r  authorizes  and  consents 
to  have  the  vendee  make  certain  improve- 
ments, the  interest  of  the  vendor  is  subject 
to  a  mechanic's  lien  for  such  improvements. 
White  V.  Kincade,  95  Kan.  466,  148  Pac.  607. 

In  Missouri  it  has  been  held  that  where  a 
contract  for  the  sale  of  land  obligates  the 
vendee  to  erect  improvements  at  his  own  ex- 
pense, such  a  contract  constitutes  the  vendee 
the  "agent"  of  the  owner,  within  the  statute, 
6o  as  to  subject  the  owner's  interest  to  a 
mechanic's  lien  Ford  v.  Dixon,  171  Mo.  App. 
275,  157  S.  W.  99,  wherein  the  court  said: 
**In  instances  where  the  owner  of  the  fee 
enters  into  a  contract  of  sale  or  lease,  which 
invests  the  vendee  or  lessee  with  the  right  to 
enter  into  the  possession  of  the  premises,  and 
compels  him  to  erect  a  building  thereon  or 
make  improvements  for  the  enhancement  of 
the  freehold  estate,  the  agency  of  the  vendee 
or  lessee  to  subject  the  freehold  to  mechan- 
ics' liens  will  be  implied.  O'Leary  v.  Roe, 
45  Mo.  App.  667;  Dougherty-Moss  Lumber 
Co.  V.  Churchill,  114  Mo.  App.  678,  90  S.  W 
405;  Curtin-Clark  Hardware  Co.  v.  Church- 
ill, 126  Mo.  App.  462,  104  8.  W.  476." 

Itnprovementa  l>y  Mortgagor, 

* 

Under  the  Georgia  statute  in  a  case  whare- 
in  it  appeared  that  the  holder  of  a  deed  to 
real  estate  made  to  secure  a  debt  had  knowl- 
edge of  a  contract  made  by  the  vendor  to  im- 
prove the  real  estate,  and  expressly  agreed  to 
such  contract,  it  was  held  that  the  lien  of 
the  contra<^tors  bound  the  interest  of  the  hold- 
er of  the  deed  to  the  real  estate.    Williams  ▼. 
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claimed  may  not  be  sustained  under  the  pro- 
visions of  §  4025  as  affected  by  §  4027.  The 
lessors  neither  participated  in  the  erection  or 
construction  of  the  improvement  nor  approved 
the  plans  therefor.  They  had  nothing  to  say 
as  to  the  size  and  architecture  of  the  building 
or  the  material  of  which  it  should  be  built. 
While  it  was  to  cost  not  less  than  a  substan- 
tial, designated  sum,  there  is  no  allegatioil 
nor  showing  that  the  rents  reserved  were 
greater  than  the  reasonable  worth  of  the 
vacant  lots  upon  which  the  improvements 
M'ere  to  be  constructed.  If  the  improvements 
increased  the  value  of  the  freehold  interest, 
it  was  not  primarily  so  but  only  as  a  future 
incident  thereto,  and  the  owner  of  the  fee 
was  not  the  owner  of  the  building  or  structure 
within  the  meaning  of  the  mechanic's  lien 
law.  He  would  become  such  owner  only  by 
operation  of  law  through  the  expiration  or 
termination  of  the  lease,  or  at  least  only 
when  the  building  was  "commenced  and  com- 
pleted," when,  by  the  language  of  the  lease, 
and  not  until  then,  it  would  become  a  part 
of  the  realty  of  the  lessors. 

However,  should  we  assume  that  presump- 
tively the  lessors  made  the  lessee  their  agent 
by  reason  of  the  covenant  to  build  and  cer- 
tain other  conditions  in  the  lease,  the  clause 
therein  expressly  denying  to  the  lessee  the 
right  and  power  to  charge  any  lien  or  incum- 
brance of  [588]  any  kind  against  the  lessors 
or  their  estate, .  nullifies  and  renders  non- 
effective such  presumption.  When  a  lease 
provides  that  the  lessee  shall  erect  a  building 
on  the  premises  and  is  silent  as  to  the  au- 
thority or  want  of  authority  of  the  lessee  to 
subject  the  lessor's  interest  to  a  mechanic's 
lien,  it  is  only  by  implication  that  it  can  be 
held  that  such  authority  exists.  No  such 
implication  can  arise  in  this  case  for  the  lease 
expressly  denies  to  the  lessee  the  authority  to 
do  anything  with  the  premises  that  would 
bind  the  interest  of  the  lessors  therein  with  a 
mechanic's  lien.  The  laws  of  this  state  do 
not  prohibit  or  render  non-effective  a  contract 
so  limiting  the  power  of  a  lessee,  and  it  is 
unnecessary  to  inquire  into  the  constitution- 
ality of  a  law  that  should  attempt  to  pro- 
hibit such  contracts  when  the  public  health, 
safety,  morals  and  welfare  are  in  no  wise  in- 
volved. The  power  to  contract  with  refer- 
ence to  one's  property  is  a  valuable  right 
and  courts  should  and  will  construe  statutes 
as  not  abridging  that  right,  when  possible,  in 
order  to  preserve  the  constitutionality  of  the 
law.  Moreover,  as  a  lease  of  real  property 
is  an  instrument  which,  under  the  law  may 
be  recorded  and  tliereupon  constitutes  con- 
structive notice  to  those  subsequently  acquir- 
ing an  interest  in  the  premises,  the  rights  and 
authority  of  the  parties  thereto  and  whatever 
agency  it  migh.  be  presumed  tras  created 
thereby  to  deal  with  the  estate,  or  the  inter- 


est of  either  of  such  parties  therein,  is 
sarily  subject  to  the  conditions  and  limita- 
tions expressed  in  the  instrument  creating 
the  agency,  unless  otherwise  provided  by  law. 
§§  694,  707,  Rev.  Stat.  1908;  Perkins  v. 
Adams,  16  Colo.  App.  96,  100,  63  Pac.  792: 
Delta  County  Land,  etc.  Co.  v.  Talcott,  17 
Colo.  App.  316,  321,  68  Pac.  985;  Loser  v. 
Plainfield  Savings  Bank,  149  la.  672,  128  N. 
W.  1101,  31  L.R.A.(N.S.)  1112. 

Thus,  in  Cornell  r.  Barney,  supra,  it  was 
held  that  when  the  lease  was  recorded  and 
permanent  improvements  constructed  on  the 
leased  premises  by  the  lessee  [589]  under  a 
covenant  in  the  lease  obligating  him  to  do  sn, 
lien  claimants  for  such  work  were  chargeable 
with  notice  of  all  the  terms  contained  in  the 
lease.  And  in  Atlas  Portland  Cement  Co.  v. 
Main  Line  Realty  Co.  supra,  upon  the  effect 
of  the  record  of  a  lease,  it  is  said:  '*It  is 
true,  as  argued,  that  the  contract  of  leaw 
required  the  building  to  be  erected;  but  it 
was  to  be  erected  by  the  lessee  and  the  lestsee 
alone  and  at  its  cost.  The  lease  was  of 
record  and  the  appellants  must  be  charge*! 
with  notice  of  its  contents." 

Plaintiffs  in  error,  however,  contend  that 
as  the  clause  withholding  from,  and  denying 
to,  the  lessee  the  power  to  charge  the  interest 
of  the  lessors  with  any  mechanic's  lien  or 
incumbrances  of  any  kind,  contains  a  cove- 
nant upon  the  part  of  the  lessee  that  **it  will 
not  permit  or  suffer  any  bill  of  any  mechanic, 
labor  or  material  man  to  be  or  remain  un- 
paid,** and  requires  the  lessee,  before  com- 
mencing the  erection  and  construction  of  the 
building,  to  furnish  a  bond  satisfactory  to 
the  lessors  guaranteeing  the  due  observance 
of  the  clause,  that  thereby  the  contract  recog- 
nizes that  such  liens  might  accrue,  be  filed, 
and  be  binding  against  the  interest  of  the 
lessors.  We  do  not  concur  in  this  ^iew.  On 
the  contrary,  we  do  not  think  it  changes  ia 
any  manner  the  meaning  of  that  part  of  the 
clause  which  limits  the  authority  of  the  lessee 
in  the  premises.  The  lessors  were  certainly 
interested  in  having  all  bills  paid  to  the  end 
that  the  lessee's  interest  in  the  premises  be 
not  subjected  to  a  mechanic's  lien  and  a  new 
tenancy  created  by  operation  of  law  through 
the  enforced  assignment  of  the  lease.  And 
this  is  clearly  the  purpose  of  the  requirement 
in  that  respect. 

It  is  not  conceivable  that  the  legislature 
made  provision,  as  it  did  by  §  4029,  supra, 
whereby  an  owner  could  protect  his  interest 
in  land  against  mechanics'  liens  for  improve- 
ments made  thereon  with  his  knowledge  hot 
in  relation  to  which  he  had  not  contracted. 
and  made  like  provision  by  §  4025.  supra. 
whereby  he  could,  when  [590]  entering  into 
a  certain  class  of  contracts,  that  is,  with  a 
contractor  or  builder,  limit  to  such  contract 
price  the  lien  liability  of  his  land,  and  in* 
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tended,  as  to  all  other  contracts  relative  to 
improvements  upon  land,  that  an  owner's 
rights  in  the  premises  and  the  liabilities  that 
might  be  impressed  thereon  as  a  lien,  could 
in  no  wise  be  protected  and  limited.  Such  a 
legislative  enactment,  if  not  unconstitutional, 
would  be,  at  least,  unjust  and  inequitable* 
We  cannot  sanction  a  rule  of  law,  unless  by 
legislative  enactment  we  are  so  required  to 
do,  whereby  one  man's  property  may  be  taken 
for  the  debts  of  another  and  such  person  be 
without  power  to  prevent  it.  We,  therefore, 
withdraw  the  former  opinion  filed  herein  and 
affirm  the  judgment  of  the  trial  court. 

Judgment  aifirmed. 

Decision  en  banc. 

Hill  and  Scott,  JJ.,  dissent, 

MussEB,  C.  J.  {specially  concurring), — ^I 
agree  that  the  judgment  should  be  affirmed, 
hut  I  rest  my  conclusion  solely  upon  clause 
six  of  the  lease,  which  is  as  follows: 

*'It  is  expressly  understood  and  agreed 
(and  notice  is  hereby  given),  that  nothing 
herein  shall  authorize  the  lessee  or  any  per- 
son dealing  through,  with  or  under  it  to 
charge  said  lands,  or  any  interest  of  the  les- 
sors therein,  or  this  lease,  with  any  mechan- 
ic's lien,  or  lien  or  incumbrance  of  any  kind 
whatever.  On  the  contrary  (and  notice  is 
hereby  given),  the  right  and  power  to  charge 
any  lien  or  incumbrance  of  any  kind  against 
the  lessors,  or  their  estate,  is  hereby  expressly 
denied,  and  tiie  lessee  covenants  that  it  will 
not  permit  or  suffer  any  bill  of  any  mechanic, 
labor  or  material  man,  or  for  any  furnishings 
or  equipments  of  said  premises,  to  be  or  re* 
main  unpaid.  The  lessee  shall,  before  com- 
mencing the  erection  and  construction  of  a 
building  on  said  premises,  furnish  [591]  or 
cause  to  be  furnished  a  bond  in  a  bonding 
company  satisfactory  to  lessors,  guaranteeing 
the  due  observance  of  this  clause  6." 

If  a  mechanic's  lien  can  be  fastened  upon 
the  reversionary  Interest  of  the  lessors  it 
must  be  that  the  lease  made  the  lessee  the 
agent  of  the  lessors  with  authority  to  so  con- 
tract with  reference  to  the  erection  of  the 
contemplated  building  as  to  bind  the  interest 
of  the  lessors.  The  agency,  if  any,  that  ex- 
isted between  thfe  lessors  and  lessees  was  cre- 
ated by  the  lease.  Plainly  that  agency  did 
not  arise  from  that  part  of  Sec.  4025  Rev. 
St.  '08,  which  says  that  "every  contractor, 
architect,  engineer,  subcontractor,  builder, 
agent  or  other  person  having  charge  of  the 
construction,  alteration,  addition  to  or  repair, 
either  in  whole  or  in  part,  of  any  building 
or  other  improvement  as  aforesaid,  shall  be 
held  to  be  the  agent  of  the  owner  for  the 
purposes  of  this  act."     The  lessee  was  not 


ed  such  agency.  If  the  lessee  was  at  all  the 
agent  it  was  by  virtue  of  the  lease  and  not 
of  the  statute.  It  is  elementary  that  the  au- 
thority of  an  agent  is  limited  and  controlled 
by  the  instrument  creating  the  agency  and 
that  any  person  dealing  with  an  agent,  and 
having  knowledge  of  the  limitations  upon 
the  latter's  authority,  must  at  his  peril  con- 
tract with  the  agent  within  the  known  limits 
of  tliat  authority.  When  a  lease  provides 
that  the  lessee  shall  erect  a  building  on  the 
real  estate  and  is  silent  as  to  the  authority 
or  want  of  authority  of  the  lessee  to  bind 
the  lessor's  interest  with  a  mechanic's  lien, 
it  is  only  by  implication,  if  at  all,  that  it  can 
be  said  that  such  authority  exists.  No  such 
implication  can  be  made  in  this  case,  for 
clause  six  of  the  lease,  expressly  and  plainly, 
in  words  that  need  no  other  construction 
than  their  obvious  meaning  denotes,  with- 
holds from  and  denies  to  the  lessee  the  au- 
thority to  bind  the  interest  of  [592]  the 
lessors  with  a  mechanic's  lien.  There  is  no 
escape  from  this.  The  part  of  the  clause 
which  provides  that  the  lessee  would  ''not 
permit  or  suffer  any  bill  of  any  mehcanic, 
labor  or  material  man,  or  for  any  furnishings 
or  equipments  of  said  premises,  to  be  or 
remain  impaid,"  is  only  a  personal  covenant; 
that  is,  one  that  extends  only  to  the  lessors 
and  lessees.  Under  the  lease,  a  lien  would 
attach  to  the  leasehold  interest  of  the  lessee 
in  the  premises,  and  the  lessors  were  inter- 
ested in  seeing  that  the  bills  for  labor  and 
material  were  paid.  The  part  of  the  clause 
before  that  withholds  from  the  lessee  any 
and  all  authority  to  encumber  the  lessor's 
interest  with  a  lien.  Nor  does  the  sentence 
of  the  clause  which  provides  that  the  lessee 
shall  furnish  a  bond  guaranteeing  the  due 
observance  of  the  provisions  of  the  clause  in 
any  manner  change  the  meaning  of  that  part 
of  the  clause  which  limits  the  authority  of 
the  lessee.  The  lessqn  were  certainly  inter- 
ested in  having  i^  provisions  of  the  lease 
carried  out  an^^hey  had  the  right  to  exact 
a  bond  guaran^geeing  such  consummation.  Any 
contractor,  A^bcontractor,  material  man  or 
laborer  wl^o  would  read  this  clause  of  the 
lease  cou^^  obtain  therefrom  no  other  idea 
than  t^t  it  veas  the  intention  of  the  con- 
tractii  ig  parties,  the  lessors  and  the  lessee. 
*J^* Wthe  interest  of  the  lessors  should  not 
^  fejubiect  to  mechanics'  liens  in  consequence 
?^^£Cection  of  the  building  contemplated 

"e^  the  lease.  _^.      .     „  ^__ 

«•  When  the  intention  of  the  part.e»  i^  a  co^ 
flkract  i«  found  in  a  contract  then  it  la  knoyn 
fSat  the  contract  ie.  What  the  parties  in- 
/tended  by  cUuse  six  is  obvious  and  pla.n. 
'  SIS  ^ntract  that  the  interest  of  the  les- 


one  of  those  enumerated  in  the  statute  who,  /  llrtt"ghould  not  be  subject  to  a  mechanic's 
was  to  be  deemed  the  agent  Of  the  owner  fori  .  ,.  jg  yalid  then  these  plaintiffs  in  error 
the  purposes  of  the  act  unless  the  lease  creat.t  /      ^g^^  not  entitled  to  a  lien  against  the  inter- 
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estate  of  the  approximate  value  of  $4,000,  and 
chattel  property,  exclusive  of  the  money  in 
dispute,  of  a  value  less  than  $50. 

The  executor  maintains  that,  viewing  the 
win  as  a  whole,  it  cannot  be  said  that  the  tes- 
tatrix intended  to  bequeath  the  $320  found 
in  the  bureau  to  the  defendant  in  error,  while 
the  legatee  mentioned  in  item  2  just  ad 
strongly  contends  that  the  plain  and  un- 
ambiguous meaning  of  the  term  "contents" 
is  of  such  a  character  as  to  carry  all  the 
bureau  might  contain,  whether  it  be  wear- 
ing apparel,  notes,  credits,  moneys,  or  what 
not. 

No  direct  authority  can  be  found  in  Ohio 
which  will  aid  the  court  in  its  interpreta^ 
tion  of  the  dispute  in  question,  although  in 
other  jurisdictions,  both  in  England  and  the 
United  States,  cases  are  not  few  which 
construe  substantially  similar  estpressions. 
[164]  In  volume  51  of  the  Connecticut  Re-' 
ports,  at  page  560,  in  the  case  of  Webster 
V.  Wiers,  the  court  holds:  "A  testatrix  made 
the  following  bequest: — 'I  give  to  M.  all  my 
household  effects,  books  and  papers  of  value, 
and  everything  the  house  contains.*  .  .  . 
Held:  Not  to  include  a  promissory  note  of 
$100,  and  a  savings  bank  book  with  deposits 
of  $2,500  represented  by  it,  whicli  belonged 
to  the  testatrix  and  were  found  among  her 
papers  in  her  dwelling  house  immediately 
after  her  death." 

Park,  €.  J.,  in  his  opinion  in  this  case,  at 
page  575  says:  "It  seems  clear  to  us  that 
the  articles  intended  were  clearly  household 
effects,  such  articles  as  were  kept  for  house- 
hold and  family  use.  It  is  true  that  she  uses,' 
at  the  close  of  the  bequest,  the  sweeping  ex- 
pression, *and  everything  the  house  contains.' 
.  .  .  It  would  be  a  very  unnatural  thing 
that  a  testator  should  describe  such  property, 
and  of  such  value,  merely  as  household  effects 
and  as  a  part  of  all  the  house  contained. 
.  .  .  It  is  hardly  credible  that  a  particular 
allusion  to  them  should  not  have  been  made 
if  she  had  intended  to  embrace  them  in  the 
bequest." 

In  the  case  of  Gibbs  v.  Lawrence,  7  Jur.  N. 
S.  (Eng.)  137,  Vice  Chancellor  Woods,  a 
jurist  of  great  learning  and  high  repute,  held 
that  a  bequest  of  "all  and  singular  my  house- 
hold furniture,  plate,  linen,  china,  pictures, 
and  other  the  goods,  chattels,  and  effects 
which  shall  be  in,  upon  or  about  my  dwelling- 
house  and  premises  at  the  time  of  my  de- 
cease," would  not  include  a  sum  of  money  ( in 
that  case  400  pounds)  found  in  the  house. 

Consulting  some  of  the  leading  text-writers 
on  [165]  will  construction,  we  find  it  to  be 
an  established  course  of  interpretation  that 
it  is  a  rule  of  presumption,  especially  in 
clauses  not  residuaryy  that  where  a  more  gen- 
eral description  is  coupled  with  an  enumera- 


tion of  things,  the  description  shall  cover  only 
things  of  the  same  kind;  and  doubtless  words 
of  a  general  description  may,  by  due  regard 
to  the  context,  be  considered  as  limited  by  an 
attempt  at  particular  description. 

But  let  us  disregard  for  the  moment  all 
case  law  on  the  subject,  and  also  the  general 
rules  of  conetructioD  excepting  the  most  im- 
portant rule,  "that  all  the  words  of  the  will 
are  to  be  taken  into  vi^w  and  not  a  part  of 
them  only;  as  every  word  is  employed  to  de- 
velop the  intention. of  the  testator  and  all  of 
them  taken  in  connection  exhibit  a  tran- 
script of  his  miiMl/'  and  so  invoking  this 
cardinal  rule,  we  are  irreaistibly  forced  to 
the  conclusion  that  this  aged  colored  woman 
did  not  have  the  remotest  idea  of  bequeathing 
to  Sadie  Harris  the  money  found  in  the  bu- 
reau. 

A  reading  of  the  instrument,  a  CK)nBidera- 
tion  of  the  circumstances  surrounding  the  tes- 
tatrix at  the  time  of  the  execution  of  the  in- 
strument, together  with  the  exercise  of  a 
knowledge  of  hiunan  nature,  forbid  the  canclu- 
sion  that  the  testatrix  wished  to  bequeath 
this  money  in  this  manner. 

The  very  great  detail  to  which  the  testatrix 
resorts  in  the  matter  of  enumeration  of  the 
various  articles  she  specifically  bequeaths 
demonstrates  that  she  in  common  with  the 
old^r  people  of  her  race  and.  condition  held 
little  things,  even  old  trumpery,  in  high  es- 
teem. 

[166]  Is  it  not  unreasonable  to  believe  thai 
she  would  bequeath  and  specifically  mention 
"window  blinds,  washtub  and  board,  baskets, 
orooka  and  jars,"  and  leave  unmentioned, 
except  under  the  general  head  of  "the  contents 
of  a  bureau,"  the  siun  of  $320  in  money, 
which  exceeded  by  nearly  eevenfold  the  total 
value  of  all  her  other  chattels?  And  is  it 
not  equally  incredible  that  she  would  employ 
five  of  the  nine  items  of  her  will  to  dispose 
of  her  chattels,  of  a  less  value  than  $50,  and 
not  regard  the  bequest  of  $320  in  money  of 
sufficient  moment  to  justify  a  line  at  least  for 
its  disposal? 

The  will  speaks  eloquently  in  its  wealth 
of  detail  in  proof  of  the  faet  that  the  aged 
woman  felt  that  the*  littlest  article  which 
she  owned  was  of  suiUcient  importance  to 
have  a  place  in  her  will. 

Under  all  these  circumstances  we  feel  that 
it  would  be  doing  violence  to  the  intention  of 
the  testatrix  to  pass  title  to  this  money  under 
the  poor  and  meager  description  of  "the  con- 
tents of  a  bureau,"  and  it  must  be  held  as 
passing  to  the  next  of  kin,  the  residuary  lega- 
tees mentioned  in  item  9  of  the  will. 

Judgment  reversed. 

Shauck,  Johnson,  Newman  and  Wilkin,  JJ^ 
concur. 
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consented  to  the  improivement  in  such  a  way 
as  to  permit  a  lien.  In  order  that  a  lien  may 
attach,  the  circumstances  must  be  such  as 
to  show  consent  of  the  owner  or  to  justify 
an  inference  of  it.  Wheaton  r.  Berg,  50 
Minn,  625,  62  K,  W.  926.  In  order  to  sustain 
a  lien  for  the  plaintiffs  in  error  in  this 
ease,  under  that  section  it  must  be  taken  that 
the  consent  of  the  lessors  is  conclusively  pre- 
sumed to  have  been  given  in  such  a  manner 
as  would  cause  their  interest  in  the  property 
to  be  subject  to  a  lien,  because  they  failed 
to  give  the  prescribed  notice.  In  the  case  last 
cited,  the  Minnesota  court  had  under  consid- 
eration a  section  of  the  lien*  laws  of  that 
state  almost  identical  with  Sec.  4029  of  our 
statutes,  and  that  court  struggled  manfully 
to  reach  the  conclusion  that  the  section  was 
constitutional,  [596]  and  in  order  to  do  so  it 
held  that  the  presumption  that  the  owner  had 
consented  that  a  lien  might  attach  to  his 
interest  in  the  premiseis,  by  failure  to  givi- 
the  required  notice  was  prima  facie  evidence 
that  he  had  consented  rather  than  conclusive, 
and  that  section  prescribed  a  riile  of  evidenc<5. 
The  court  said : 

"Those  who  may  be  engaged  in  contributing 
labor  or  material  which'  go  to  the  improve- 
ment of  the  land  may  often  have  reason  to 
suppose  that  the  work  is  being  carried  on  at 
the  instance  or  with  the  consent  of  the  Und- 
owner.  It  is  important  to  such  persons  that, 
if  possible,  it  be  made  known  thien  if  the 
owner's  consent  be  wanting,  a.nd  that,  there- 
fore, they  cannot  subject  the  property  to  lia- 
bility for  the  labor  or  material  supplied  by 
them  for  its  improvement.  Hence  the  statute, 
in  effect,  makes  It  the  duty  of  the  owner,  who 
knows  of  the  improvement  being  made,  to  give 
the  prescribed  notice  if  he  would  avoid  the 
inference  that  is  done  with  his  consent. 
From  the  neglect  of  the  duty  cireated  by 
statute  the  inference  follows^  But  it  would 
seem  to  be  impossible  to  construe  this  pro- 
vision as  making  the  mere  neglect  to  give 
the  specified  notice  conclusive  npon  the  land- 
owner in  all  cases.  The  circumstances  must 
be  such  that  he  can  coniply  with  the  statu- 
tory requirement,  or  he  cannot  be  thus  con- 
cluded." 

It  can  be  added  with  the  same  degree  of 
force  that  the  circumstances  must  be  such 
that  the  persons  interested  in  having  a  lien 
attach  have  not  already  received  notice  that 
the  owner's  interest  shall  not  be  subjected  to 
a  lien.  The  court  further  said  that  an  owner 
who  has  knowledge  of  the  erection  of  the 
building  upon  his  premises  may  nevertheless 
show  that  he  could  not  give  the  required  no- 
tices and  thus  excuse  his  failure  for  giving 
them.  Equally  it  can  be  said  under  this 
statute  that  the  owner,  in  order  to  relieve 
his  property  of  a  lien  may  show  that  he  has 
already  given  notice  to  that  effect  and  that 


all  interested  did  know  that  hie  had  not 
consented  [597J  that  his  interest  diould  be 
subject  to  liens,  and  that,  therefore,  it  would 
be  a  needless  thing  to  give  the  notice  speeiiied 
in  the  statute.  It  cannot  be  conclusively  pre- 
sumed that  the  lessors  in  this  case  consented 
that  their  interest  might  be  subjected  to  a 
lien  when  they  expressly  contracted  with 
the  lessee  that  it  should  not  be  and  gave 
full  notice  to  the  world  of  such  contract 
before  anything  was  done  toward  the  erection 
of  the  building.  It  is  to  be  observed  that 
Sec.  4029  provides  for  actual  or  constructive 
notice  at  the  option  of  the  owner.  It  does 
not  expressly  or  impliedly  exclude  other 
actual  notice,  which  may  be  given,  nor  does 
it  in  any  manner  assume  that  other  con- 
structive notice  provided  by  general  statute 
or  law  would  not  be  sufficient. 

The  Minnesota  court,  after  showing  that 
construing  the  section  as  conclusive  against 
the  landowner^  would  make  it  unconstitu- 
tional or  of  doubtful  constitutionality,  said: 

"But  some  reasonable  effect  should  be  given 
to  the  statute  if  it  be  possible ;  and  this  may 
be  done  by  construing  the  statutory  presump- 
tion, which  springs  from  the  failure  to  give 
notice,  as  being  of  a  prima  facie  nature  rather 
than  conclusive,  and  as  imposing  upon  the 
landowner  who,  knowing  the  fact  of  the  im- 
provement, has  failed  to  give  the  prescribed 
notice,  the  burden  of  relieving  himself  from 
the  statutory  imputation  of  having  consented 
to  what  was  being  done,  by  proof  of  his 
inability  to  give  the  prescribed  notice  of  his 
dissent,  and  that  in  fact  the  improvement  was 
made  without  his  authority  or  consent.  As 
the  statute  was  obviously  intended  to  estab- 
lish a  rule  of  ecidenoe,  and  as  iteannot  be 
sustained  if  the  statutory  presumption  is  to 
be  construed  as  conclusive,  but  may  be  if  it 
has  the  qualified  effect  which  we  have  suggest- 
ed, we  conclude  that  it  must  be  so  construed. 
The  language  of  the  law  does  not  forbid  this 
construction,  and  there  are  apparent  reasons 
which  may  have  led  the  legislature  to  impose 
the  burden  of  [598]  proof  on  the  party  who 
has  peculiar  knowledge  concerning  the  mat- 
ters to  which  evidence  is  to  be  directed." 

From  what  has  been  said,  it  follows  that 
the  section  furnishes  a  rule  of  evidence,  by 
which,  in  the  first  instance,  the  failure  of  an 
owner  with  knowledge  to  give  the  iiotice  there- 
in specified  raises  the  presumption  that  the 
owner  consented  that  his  property  be  sub- 
jected to  a  lien,  and  to  overcome  this  pre- 
sumption that  the  owner  consented  that  his 
property  be  subject  to  a  lien,  he  must  go 
forward  with  evidence  to  show  that  he  could 
not  reasonably  give  the  notice,  or  that  he 
had  already  effectually  given  actual  notice,  or 
such  constructive  notice  as  would  be  ^ven 
by  recording  a  lease  with  a  provision  similar 
to  that  in  clause  six  of  the  present  lease. 


1130 


CITE  THIS  VOL.  ANN.  CAS.  1916C. 


It  is  held  in  some  authorities  that  when 
contracts  of  sale  or  of  lease  require  the  vendee 
or  lessee  to  make  improvements  that  the  in- 
terest of  the  vendor  or  lessor  will  be  subject 
to  a  lien  when  there  is  no  stipulation  to  the 
contrary.  In  Carey>Lombard  Lumber  Co,  v. 
Jones,  187  IlL  209,  58  N.  E.  349,  it  is  said: 

"Similar  contracts  have  been  before  the 
courts  in  proceedings  to  enforce  mechanics' 
liens,  and  have,  without  exception,  so  far  as 
we  are  advised,  been  held  to  amount  to 
authority  or  consent  from  the  owner  to  a 
vendee  or  lessee  to  make  the  improvements, 
and,  tH  the  dbeenee  of  tome  stipulation  in  the 
agreement  to  the  oontraryy  to  give  a  lien  upon 
the  interest  of  the  owner  for  materials  fur- 
nished or  labor  performed  under  contracts 
with  the  vendee  or  lessee." 

This  opinion  implies  that  in  instances 
where  the  agreement  contains  a  stipulation 
that  the  interest  of  the  vendor  or  lessor  shall 
not  be  subject  to  a  lien  such  stipulation  con- 
trols. The  cases  cited  by  plaintiffs  in  error 
as  sustaining  their  claims  to  liens  where  all 
cases  in  which  there  was  an  absence  of  such 
stipulation  in  the  agreement^  or  as  in  Illinois, 
in  the  case  of  a  so-called  lease,  the  court  found 
that  the  relation  between  the  parties  [599] 
was  in  fact  not  that  of  lessor  or  lessee,  but 
as  joint  venturers  in  the  construction  of  a 
building.  In  Shapleigh  v.  Hull,  21  Colo.  419, 
41  Pac.  1108,  the  owner  agreed  to  sell  land 
to  a  named  vendee  and  the  vendee  agreed  to 
erect  houses  on  two  of  the  lots.  The  contract 
was  silent  as  to  the.  right  of  the -vendee  to 
charge  the  interest  of  the  vendor  with  a  lien, 
so  that  there  was  an  entire  absence  of  any 
stipulation  that  the  interest  of  the  vendor 
should  not  be  subject  to  a  lien.  It  was 
under  these  circumstances  that  our  court 
held  that  a  lien  would  attach  to  the  interest 
of  a  vendor.  This  court  has  not  decided  what 
the  law  is  in  the  case  of  the  presence  of  such 
a  stipulation.  Since,  the  decision  in  Shap- 
leigh V.  Hull,  supra,  sec.  4029,  was  passed. 
It  was  said  in  the  Minnesota  case,  supra, 
that  such  a  statute  would  permit  a  vendor 
who  had  made  a  contract  similar  to  the  one 
in  Shapleigb  v.  Hull,  supra,  to  free  bis  prop- 
erty from  a  lien  by  giving  the  prescribed 
notice.  If  that  is  true,  then  the  legislature 
has  modified  the  rule  of  law  as  laid  down 
in  Shapleigh  v.  Hull. 

On  the  other  hand,  in  Wilkins  v.  Abell,  26 
Colo.  462,  5S  Pac.  612,  there  was  a  mining 
leajse.  -  The  court  said  that  by  the  demise  the 
lessee  acquired  a  qualified  interest  in  ih^ 
property  which  entitles  him  to  work  the  same 
for  his-  own  benefit.  In  fact  it  mav  be  said 
that  a  mining  lease  presupposes  that  the  lessee 
will  work  the  mine,  else  it  would  be  of 
BO  use  to  him.  In  that  eaae  this  court  held 
thaty  *'the  lessee  is  in  no  sense  the  agent  or 
superintendent   of   the   lessor,   nor   is   he   a 


contractor  in  the  contemplation  of  the  stat- 
ute."    (Mechanics'  Lien  Stats.) 

In  Antlers  Park  Begent  Min.  Co.  v.  Con- 
nli^ham,  29  Colo.  284,  68  Pac.  226,  this 
court  reifused  to  decide  whether  or  not  the 
principle  upon  which  Shapleigh  v.  Hull, 
supra,  was  decided  would  be  applicable  be- 
tween a  lessor  and  a  lessee. 

[600]  In  Williams  v.  Eldora-Enterprise 
Gold  Min.  Co.  35  Colo.  127,  83  Pac  7S0, 
there  was  an  option  to  purchase  a  mining 
property  and  a  lease  thereof.  The  leasee  was 
required  to  perform  a  certain  amount  of  work 
on  the  property.  After  showing  that  the 
possession  of  the  claim  of  the  lessee  and  the 
^oing  qi  the  work  under  the  lease  was  as 
lessee  and  not  as  vendee  in  the  option  this 
court  refused  to  apply  the  doctrine  announced 
in  Shapleigh  v.  Hull,  supra,  but  applied  the 
doctrine  announced  in  Wilkina  v.  Abell,  supra, 
and  said: 

''Nor  can  a  lien  be  asserted  as  against  the 
lessor  owner  on  the  ground  that  the  lessee 
here  occupied  some  relation  to  the  mine  with 
respect  to  the  working  of  it  other  than  that 
of  lessee.  The  contract  of  leasing  did  not 
call  for  the  erection  of  any  permanent  im- 
provements. Its  only  requirement  of  the 
lessee  in  respect  to  work  was  that  it  shoul ' 
begin  development  work  within  a  certain  time 
and  continuously  employ  two  shifts  of  five 
men  each.  In  Uie  nature  of  things,  a  lease 
of  a  mine  contemplates  that  the  lessee  must 
do  at  least  ordinary  development  work.  A 
mine  is  valuable  principally  if  not  wholly  oa 
account  of  the  ore  it  contains,  and  to  extract 
th^  same  necessarily  requires  work  to  be 
done  upon  it.  The  work  required  here  was 
merely  ordinary  development  work,  which 
brings  the  case  within  the  holding  in  WiDdns 
V.  Abell,  supra.  In  other  words,  the  labor 
performed  and  materials  furnished  by  the 
claimants  for  which  a  lien  is  sought  were 
done  for  ^nd  furnished  to  one  who  was  in 
possession  and  developing  the  same  whose 
only  relation  to  the  property,  so  far  as  oon- 
cems  any  requirement  of  work  thereon,  was 
that  of  a  mere  lessee." 

In  Colorado  Iron  Works  v.  Taylor,  12  Colo. 
App.  451,  55  Pac.  942;  Dougherty-Moss  Lum- 
ber Co.  V.  Churchill,  114  Mo.  App.  578,  90  S. 
W.  405,  and  Jones  v.  Menke,  168  N.  Y.  61. 
.60  N.  £.  1053,  there  was  no  stipulation  that 
the  interest  of  the  lessor  should  not  be  sub- 
ject to  a  lien,  and  [601]  hence  those  case?  are 
not  in  point  here.  In  the  case  of  Westers 
Liimber,  etc.  Co.  v.  Merchants'  Amusena^.: 
Co.  13  Cal.  App.  4,  108  Pac.  891,  there  »a*  a 
lease,  but  it  did  not  contain  a  stipulati*  -i 
forbidding  a  mechanic's  lien  on  the  inter^ft 
of  the  lessor.  It  appeared  in  that  case*  aad 
the  court  found,  that  the  building  was  reallr 
erected  by  the  lessor  and  that  he  was  u^in? 
ih^  corporation  lessee  as  an   instrument  to 
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iMLriy .  out  hiB  own  venture.  Certainly  an 
owner  cannot  thus  free  his  property  from 
xnechanicB'  liens.  And  it  was  for  that  reason 
that  the  California  Court  held  that  the  lien 
would  attach.  In  Crandall  v.  Sorg,  198  111.  48, 
64  K.  £.  769,  there  was  a  contract  wherein 
it  was  agreed  that  Hullinger  would  sell  and 
convey  the  land  to  Sorg;  that  the  latter 
would  then  execute  a  lease  for  ninety-nine 
years  to  the  former  and  that  a  building  should 
he  erected  on  the  premises.  Later  on  the 
lease  was  executed,  and  provided  also  for  the 
erection  of  a  building,  and  had  in  it  a  pro- 
vision that  no  mechanics'  liens  should  alifcct 
the  claims  of  the  lessor  in  the  building  and 
his  rights  in  the  premises.  The  court  held 
that  the  contract  and  lease  were  executed  as 
part  of  the  same  transaction;  that  they  con- 
stituted one  writing  and  should  be  construed 
together,  and  that  when  so  read  together  it 
was  manifest  that  Sorg  was  "not  to  be  re- 
garded as  but  an  ordinary  lessor  of  the  prem- 
ises/' But  on  the  contrary,  it  was  held  that 
the  instruments  disclosed  that  Sorg  and 
Hullinger  "jointly  engaged  in  an  enterprise 
which  had  for  its  purpose  the  construction  of 
a  building  for  rental  purposes  on  the  premises 
in  question."  Each  put  up  money  for  that 
purpose.  Under  these  circumstances,  it  wa9 
held  that  the  clause  in  the  lease .  concerning 
mechanics'  liens  was  of  no  avail  because  Sorg 
was  in  the  position  of  an  owner  engaged  in 
erecting  a  building  and  not  as  a  lessor. 

In  Provost  v.  Shirk,  223  111.  468,  79  X.  E. 
178,  there  was  a  contract  of  sale  and  lease 
the  same  as  in  the  former  case,  so  that  the 
socalled  lessor  and  lessee  were  jointly  [602] 
engaged  in  the  enterprise  and  were  in  the 
position  of  owners  of  the  property.  These 
Illinois  cases  placed  the  lessors  and  lessees 
in  the  position  of  two  tenants  in  common, 
who  contract  with  each  other  concerning  the 
erection  of  a  building  upon  their  joint  prem- 
ises. In  such  a  case,  of  course,  they  could 
not  contract  with  one  another  so  as  to  free 
the  property  of  either  from  mechanics'  liens. 
The  question  of  abridgihg  the  right  to  make 
a  contract  concerning  one's  property  with  a 
lessee  or  vendee,  which  would  be  otherwise 
lawful,  is  not  involved  in  any  of  the  cases 
cited,  and  has  never  been  passed  upon  by  this 
court.  That  question  is  the  one  that  is  now 
presented.  It  appears  to  me  that  a  reasonable 
view  of  our  mechanics'  lien  laws  is  that  they 
do  not,  expressly  or  by  any  Implication,  say 
that  such  a  contract  made  between  a  tona 
fide  vendor  and  vendee,  or  a  bona  fide  lessor 
and  lessee,  would  have  no  effect,  when  due 
notice  has  been  given  thereof.  The  contract 
between  the  lessee  and  the  principal  contrac- 
tors expressly  mentioned  the  lease  and  it  was 
known  that  no  contract  was  entered  into 
with  the  owners  of  the  fee.  Owners  of  prop- 
erty have  rights  which  courts  and  the  legisla- 
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ture  must  respect.  If  a  contractor  has  notice 
that  he  is  to  erect  a  building  for  a  lessee  it 
is  reasonable  that  he  should  be  required  to 
ascertain  the  contents  of  the  lease  if  he  de- 
sires to  proceed  on  the  credit  of  the  interest 
of  the  lessor.  Had  the  subcontractors  and 
material  men  investigated  the  nature  of  the 
principal  contract  they  would  have  known  of 
the  lease,  could  have  ascertained  all  of  its 
provisions,  and  thus  learned  that  they  could 
not  contract  or  sell  on  the  credit  of  the  les- 
sor's interest.  To  have  done  so  would  have 
been  the  exercise  of  ordinary  business  dili- 
gence. There  is  nothing  in  our  statutes,  that 
I  can  find,  that  permits  contractors  and  others 
who  may  have  lien  claims  to  proceed  without 
any  diligence  to  ascertain  facts  tliat  are  easily 
before  them.  Ordinary  diligence  [603]  may 
be  required  of  owners  who  construct  or  permit 
to  be  constructed  improvements  upon  their 
property  which  become  not  only  a  source  of 
profit  to  them,  but  of  benefit  to  an  entire 
community,  but  ordinary  diligence  should 
also  be  required  from  those  who  perform  upon 
the  credit  of  the  property.  To  free  lien 
claimants  from  ordinary  and  reasonable  dili- 
gence is  to  place  an  embargo  upon  improve- 
ment and  progress.  The  lease  in  this  case 
was  recorded  the  day  after  its  execution,  and 
before  any  right  to  a  lien  could  have  attached. 
A  lease  of  real  property  is  such  an  instru- 
ment as  is  entitled  to  record  under  sec.  694 
Rev.  St.,  and,  therefore,  its  recordation  is 
constructive  notice  to  the  world  of  its  con- 
tenta  While  that  section  does  not  specifically 
use  the  word  "lease'*  it  does  use  the  words 
"agreements  in  writing  of,  or  effecting  title 
to  real  estate  or  any  interest  therein,'*  and 
a  written  lease  of  land  is  such  an  agreement. 
Besides,  sec.  707  says  that  the  term  "deed" 
includes  leases,  and  the  term  "deed"  is  used 
in  sec.  694.'  An  instrument  that  is  recorded 
according  to  law,  and  which  the  statute  says 
shall  be  notice  when  recorded,  is  notice  to 
the  world  of  all  the  facts  and  matters  therein 
expressed,  and  not  only  of  such  facts,  but 
of  all  facts  suggested  therein  and  which  rea- 
sonable inquiry  would  elicit. — Perkins  v. 
Adams,  16  Colo.  App.  96,  63  Pac.  792;  Delta 
County  Land,  etc.  Go.  v.  Talcott,  17  Colo. 
App.  316,  68  Pac.  985;  Loser  v.  Plainfield 
Savings  Bank,  149  la.  672,  128  N.  W.  1101,  31 
L.R.A.(N.S.)    1112. 

In  Armstrong  Cork  Co.  v.  Merchants'  Re- 
frigerating Co.  184  Fed.  199,  107  C.  C.  A.  93, 
there  was  a  lease  which  provided  that  the  im- 
provements made  by  the  lessee  should  remain 
his  property,  and  the  court  held  that  the 
recording  of  the  lease  waa  notice  of  this  stipu- 
lation.   The  court- said: 

"The  record  of  the  lease  was  notice  to  the 
complainant  that  the  improvements  he  was 
placing  in  this  warehouse  remained  the  per- 
sonal property  of  the  lessee,  [604]  that  they 
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United  States. — Foxall  v.  McKennej,  3 
Cranch  C.  C.  206,  9  Fed.  Cas.  No.  5,016. 

Connecticut, — ^Webster  v.  Wiers,  61  Conn. 
569. 

Maine, — Andrews  v.  Schoppe,  84  Me.  170, 
24  Atl.  605. 

Maryland, — Seq  Lyon  v.  Safe  Deposit,  etc. 
Co.  120  Md.  514,  87  Atl.  :1089. 

New  Hampshire, — Benton  v,  Benton,  63  N. 
H.  289,  56  Am.  Rep.  512. 

New  York. — ^Ludwig  v.  Bungart,  33  Misc. 
177,  67  N.  Y.  S.  177;  Fenton.  v.  Fenton,  35 
Misc.  479,  71  N.  Y.  S.  1083;  Matter  of  De- 
laney,  133  App.  Div.  409,  117  N.  Y.  S.  838, 
affimhed  without  op.  196  N.  Y.  530,  89  N.  £. 
1098. 

New  Mexico, — Perea  v.  Barela,  5  N.  M. 
458,  23  Pac.  766. 

Ohio, — See  the  reported  case. 

Pennsylvania, — See  Krause's  Estate,  19  Pa. 
Dist.  751. 

FeniMm*.— Peaslee  v.  Fletcher,  60  Vt.  188, 
14  Atl.  1,  6  Am.  St.  Rep.  103;  Blackmer  v. 
Blackmer,  63  Vt.  236,  2^  Atl.  600. 

In  Peaslee  v.  Fletcher,  supra,  it  appeared 
that  there  was  a  devise  and  bequest  o£  "my 
home  place  .  .  .  with  my  household 
furniture,  and  all  my  personal  goods  and 
chattels  on  said  premises  at  the  time  of  my 
decease.'*  It  was  held  that  promissory  notes 
and  money  did  not  pass.  The  court  said: 
''We  must  consider  all  the  language  of  the 
clause  in  question^ — ^the  words,  'my  household 
furniture,'  as  well  as,  'my  personal  goods 
and  chattels,'  and  detertnine,  if  we  can,  what 
relation  the  respectiTe  words  bear  to  each 
other,  whether  or  not  tiie  letter  are  restrict- 
ed in  their  meaning  by  the  former.  The  au- 
thorities on  this  point  are  numerous  and 
somewhat  conflicting;  but  we  find  that  the 
general  current  of  them,  both  in  England  and 
in  this  country,  i8>  that  except  in  residuary 
clauses,  general  words,  such  as  'goods'  and 
^chattels,'  when  fdl lowing  after  and  coupled 
with  words  of  a  limited  signification,  are 
•restricted  to  the  same  elase  as -the '  former. 
Win.  Ex.  1015,  1017,'  and  cases  cited. 
.  Upon  theae  w«ll  recognized  rules  of 
construction,  we  hold  that  the  words,  'goods 
and  chattels,'  in  the  eonnectkm  in  which  they 
are  found,  should  be  construed  as  having 
only  a  restricted  and  limited  signification 
and  as  not  including  said  Manwell  notes  and 
cash  on  hand ;  that  they  .are  further  restrict- 
ed in  their  meaning  by  the  word  'personal,' 
which  indicates,  when  eotisidered  in  its  re- 
lations to  the  words,  ^household  furniture,' 
that  tlie  testatrix  intended  by  the  words  in 
question  to  bequeath  only  other  articles  of 
the  same  kind,  belonging  to  the  house,  'savor- 
ing of  the  locality,^  adapted  and  pertaining  to 
her  personal  use.  This  view  is  sustained  by 
the  fact  that  no  definite  aj&bunt  of  money  and 
notes  was  kept  at  the  house.    It  often  varied 


with  varying  cireumstances,  and  the  notes  and 
money  were  carried  aw|iy  and  brought  back  as 
the  testatrix  had  occasion  to  go  from  or  re- 
turn to  her  home,  and  were  removed  when  she 
died."     To  the  same  effect    see    Webster    v. 
Wiers>  51  Conn.  569.     In  the  case  of  In  re 
Thompson,  217  N.  Y.  Ill,  11  N.  E.  762,  it  was 
held  that  a  bequest  of.  the  "contents  of  my 
safe      deposit      box    .    .    .    consisting     of 
jewelry,  etc.,  excepting  my    Savings    Banks 
books"  did  not  Include  a  certificate  of  deposit. 
In  Blackmer  v.  Blackmer,  63  Vt.  236,  22  Atl. 
600,  it  appeared  that  a  clause  in  a  will  pro- 
vided as  follows:     "I  give  and  devise  to  my 
beloved  wife,  in  lieu  of  dower,  my  home  place. 
. ,  .     .    and  all  the  household  goods,   furni- 
ture, provisionSi  and  other  goods  and  chat- 
tels,    .     .     .    which  may  be  therein  at  my 
deceaaCi  during  her  life."    It  was  held  that 
the  widow  was  not  entitled  to  the  income  of 
notes  which  were  in  the  house  at  the  time  of 
the  decease  of  the  testator.     In  Andrews  v. 
Schopp,  84  Me.  170,  24  Atl.  805,  it  appeared 
that  a. testatrix  made  a  l>equeat  to  her  niece  of 
"all  my  housekeeping  articles,  including  aU 
my  household  furniture,  beds  and  bedding, 
kitdien    and    table   lucnishings,    books   and 
■pictures,    all    my    wardrobe    and    all    other 
articles  of  personad  property  in  the  house  at 
the  time  of  my  death  'belonging  to  me."    It 
was  held  that  promissory  notes  which  were  in 
her  house  at  the  time  of  her  death  were  not 
included  in  the  bequest.    The  court  said:   "In 
this  ease,  the  testatrix  commences  the  descrip- 
tion of  the  property  which  it  was  her  inten- 
tion to  dispose  of  by  this  clause  with  the  use 
of  the  general  term    'all    my    housekeeping 
articles.'    The  evident  desire  of  the  testatrix, 
as  manifested  from  the  language  used,  was 
to  give  her  niece  everything  which  pertained 
to  her  household  equipment,  and  which  would 
render  her  home  life  and  domestic  duties  moire 
eoadortable    a^d   agreeable.     In  furtherance 
of  this  purpose  she  adds  to  the  general  de- 
scription of  her  bequest  the  specifieatioa  of 
what  her  general  description  includes,  nameh' 
all  her  'household  fiurniture,  beds  and  bedding, 
kitchen    and    table    furnishings,    books    and 
pictures,    all    my    wardrobe    and    all    other 
articles  of  personal  property  in  the  house  at 
the  time  of  my    death,    belonging    to    otie.* 
These  specific  words  of   enumeration    whidi 
the  testatrix  had  used,  and  which  precede  the 
closing  portion  of  the  bequest,  could  not  have 
added  anything  to  the  scope  of  her  bequesu 
if  she  intended  this  last  clause  to  cover  and 
pass  her  entire  personal  property.   If  by  the 
language  'all  other  articles  of  personal  prop- 
.erty'    she    intended    to    embrace    everything 
which  in  the  broadest  legal  significatioa  of 
the  term  could  be  the  subject  of  ownership  in 
personEsI   property,   the  enumeration  of  the 
household  articles,  household  furniture,  beds 
Slid  bedding!  kitchen  and  table  lumishhiff^ 
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books  and  pictures  and  wardrobe,  was  entire- 
ly superfluous.  These  words,  were  we  to 
adopt  that  understanding  of  her  intention, 
would  be  meaningless  and  useless  yerbiage. 
If  she  bad  intended  to  give  this  niece  her  en- 
tire personal  property  in  the  house,  in  terms 
unrestricted,  she  might  have  easily  said  so 
without  any  specific  enumeration.  She  would 
hardly  have  applied  the  term  'articles'  of 
personal  property  to  promissory  notes.  It  is 
more  reasonable  and  consistent  to  believe  that 
by  the  expression  'articles  of  personal  property 
in  the  house'  she  had  in  mind  that  class  of 
property  which,  in  the  same  sentence,  she  had 
been  enumerating,  movable,  tangible  prop- 
erty, rather  than  money  or  choses  in  action." 
In  Matter  of  Delaney,  333  App.  Div.  409,  117 
N.  Y.  8.  838  {affirmed  196  N.  Y.  530,  89  N. 
E.  1098,  and  distinguishing  Matter  of  Rey- 
nolds, 124  N.  Y.  388,  26  N.  E.  954),  it  ap- 
peared that  there  was  a  bequest  of  .  .  . 
"all  the  household  furniture  and  personal 
property  of  whatsoever  kind  in  my  dwelling 
house.*'  It  was  held  that  money  and  jewelry 
which  were  found  in  the  house  did  not  pass 
to  the  legatee  by  the  bequest. 

The  presumption  of  the  intent  of  the  tes- 
tator to  give  property  of  the  same  kind  only 
as  that  enumerated  may  be  strengthened  by 
the  fact  that  there  is  a  residuary  clause  by 
which  property  of  the  general  description 
other  than  that  enumerated  would  pass,  or 
■where  there  would  be  substantial  disappoint- 
ment of  the  residuary  disposition  if  the  rule 
of  ejusdem  generis  was  not  applied.  Matter 
of  Reynolds,  124  N.  Y.  388,  26  N.  E.  954, 
affirming  55  Hun  603,  8  N.  Y.  S.  403,  which 
affirmed  7  N.  Y.  St.  Rep.  725;  In  re  Thomp- 
son, 217  N.  Y.  Ill,  111  K  E.  762;  Ball  v. 
Dixon,  83  Hun  344,  31  N,  Y.  S.  990.  See  also 
Jones  V.  Sefton,  4  Ves.  Jr.  (Eng.)  166;  In 
re  Miller,  61  L.  T.  N.  S.  (Eng.)  365;  In  BaU 
V.  Dixon,  supra,  it  appeared  that  there  was  a 
devise  of  a  farm  "together  with  all  the  per- 
sonal property  upon  said  farm,  including  all 
the  personal  property  in  the  house  and  in  the 
other  buildings  on  said  premises."  It  was 
held  that  the  contents  of  a  safe  including 
promissory  notes,  a  certificate  of  deposit  and 
pass  books  representing  money  in  bank,  did 
not  pass,  since  they  were  embraced  in  a 
residuary  clause  of  the  will. 

On  the  other  hand  the  absence  of  a  re- 
siduary clause  tends  to  show  that  the  bequest 
Is  not  to  be  confined  to  tilings  ejusdem  generis. 
See  infra,  the  subdivision  Exception  to  Rule. 

Exception  to  Rule. 

The  rule  that  a  bequest  or  devise  of  the 
property,  or  of  the  property  of  a  general  de- 
scription, contained  in  a  particular  place, 
when  the  general  description  of  the  property 
given  is  coupled  with  a  specific  enumeration, 
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passes  only  things  of  the  same  kind  as  those 
enumerated,  yields  where  the  intent  of  the 
testator  as  gathered  from  the  whole  instru- 
ment indicates  that  the  property  passing 
should  not  be  so  limited.  In  re  Johnston,  26 
Ch.  D.  (Eng.)  638,  63  L.  J.  Ch.  645,  52  L.  T. 
N.  S.  44,  32  W.  R.  634;  In  re  Lea,  104  L.  T. 
K.  S.  (Eng.)  263;  Mahony  v.  Donovan,  14 
Ir.  Ch.  388;  Bromberg  v.  McArdle,  172  Ala. 
270,  Ann.  Cas.  1913D  855,  55  So.  805; 
Taubenhan  v.  Dunz,  126  111.  524,  17  K.  E. 
456;  Dennett  v.  Hopkinson,  63  Me.  350,  18 
Am.  Rep.  227;  Perea  v.  Barela,  5  N.  M.  458, 
23  Pac.  766.  See  also  GafT  v.  Cornwallis,  219 
Mass.  226,  106  X.  E.  860;  Burt  v.  Harris,  152 
N.  Y.  S.  956;  In  re  Woodside,  188  Pa.  St.  45, 
41  Atl.  476,  43  W.  N.  C.  116.  In  Bromberg  v. 
McArdle,  supra,  it  appeared  that  a  testatrix 
devised  a  house  to  her  daughter  "together 
with  all  household  and  kitchen  furniture,  and 
all  other  personal  property  contained  in  said 
residence,"  and  imposed  on  her  the  payment 
of  a  number  of  demands  against  the  estate. 
It  was  held  that  eight  hundred  dollars  in 
money  found  "in  a  pocketbook  in  the  drawer 
of  a  bureau"  passed  to  the  daughter.  The 
court  said:  "It  is  the  contention  of  counsel 
for  appellant  that  the  words,  *all  other  per- 
sonal property,'  following  as  they  do,  in  item 
2,  the  designation  of  household  and  kitchen 
furniture  as  subjects  of  bequest  to  the  daugh- 
ter Elizabeth,  restrict  the  general  terms  to 
personalty  ejusdem  generis  with  the  specified 
subjects  of  bequest.  The  rule  to  which  ap- 
pellant's counsel  appeals  is,  of  course,  well 
recognized.  .  .  ,  But,  as  we  have  said, 
upon  obviously  sound  reason  and  abundant 
authority,  the  intention  of  the  testator,  to  be 
ascertained  from  the  whole  instriunent,  will 
not  suffer  sacrifice  by  adherence,  notwith- 
standing, to  the  rule  stated.  .  .  .  The 
sum  of  the  purpose  of  the  testatrix,  to  be 
read  from  the  whole  instrument,  was  to  lay 
the  obligation  for  the  payment  of  the  de- 
mands mentioned  upon  the  personal  estate,  in 
exemption  of  the  real  property  from  charge 
therefor,  and  to  that  end  the  bequest  was  of 
all  of  the  personal  estate,  contained  in  the 
residence,  to  Elizabeth,  whom  the  testatrix 
directed  to  pay  and  discharge  the  obligations 
enumerated.  It  is  argued,  in  opposition  to 
the  interpretation  of  the  will  in  the  par^ 
ticular  with  which  this  appeal  is  concerned, 
tliat  such  a  view  renders  vain  the  general 
residuum  clause  therein.  If  that  effect  of  the 
conclusion  could,  on  this-  record,  be  affirmed, 
it  would  not,  in  our  opinion,  suffice  to  nega- 
tive the  testatrix's  stated  intent  in  this  re- 
gard. Nevertheless,  we  find  nothing  in 
the  record  even  tending, to  show  that  at  the 
time  of  the  execution  of  the  instrument  the 
testatrix  had  no  other  property,  than  that 
previously  therein  devised  or  bequeathed^ 
which  would  then  have  passed  under  the  in- 
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fiuence  of  the  general  residuum  clause/'  In 
Taubenhan  v.  Dunz,  125  111.  524,  17  N.  E.  456, 
it  appeared  that  the  sole  devisee  and  legatee 
named  in  a  will  was  given  among  other  prop- 
erty, "all  the  loose  property  in,  on  and  around 
the  homestead,  conbisting  of  one  cow,  two 
hogs  and  a  lot  of  wood,  and  all  other  prop- 
erty of  every  kind."  The  testator  owned  a 
number  of  promissory  notes  for  money  loaned. 
It  was  held  that  as  to  them  he  did  not  die 
Intestate  and  that  they  passed  to  the  legatee 
under  the  will.  The  court  said:  "We  can 
understand  how  all  the  loose  property  in,  on 
and  around  the  homestead  might,  by  appli- 
cation of  the  principle,  be  cut  down  to  articles 
ejusdem  generis  with  cows,  hogs  and  wood; 
but  what  shall  be  said  of  the  further  words, 
'and  all  other  property  of  every  kind?'  with 
which  class  or  species  of  property  shall  they 
be  held  to  be  ejusdem  generis?  Shall  they  be 
cut  down  and  limited  to  cows,  hogs  and  wood. 
The  testator  only  had  one  cow,  two  hogs  and 
one  lot  of  wood,  and  these  were  specifically 
bequeathed,  and  to  hold  the  general  words 
limited  to  the  particular  articles  bequeathed, 
would  be  to  render  inoperative  words  of  the 
most  general  import,  because  thete  would  be 
no  property  upon  which  they  could  operate 
and  to  which  they  could  attach.  Operation 
and  effect  must  be  given  to  each  and  every 
provision  in  the  will,  as  we  have  seen,  unless 
there  is  irreconcilable  fepugnance,  or  unless 
the  provision  is  unintelligible.  It  is  clear 
neither  exception  here  exists;  and  if  the  gen- 
eral words,  'and  all  other  property  of  every 
kind,'  cannot  be  cut  down  to  the  particular 
articles  named  in  immediate  connection,  then 
there  are  left  no  particular  words,  either  im- 
mediately preceding  or  following,  by  which 
they  may  be  qualified.  There  are  no  following 
words,  and  the  preceding  words  (excluding,  as 
we  have  seen  we  must,  the  cow,  hogs  and 
wood),  are  themselves  general  words, — 
namely,  'all  the  loose  property,'  etc."  In  the 
case  of  In  re  Lea,  104  L.  T.  N.  S.  (Eng.) 
253,  it  appeared  that  a  codicil  after  devising 
a  house  provided  as  follows:  "I  bequeath  all 
my  furniture,  plate,  linen,  china,  glass,  books, 
pictures,  and  household  effects  of  every  de- 
scription and  all  other  the  contents  of  the 
said  dwelling-house  except  any  articles  I  may 
have  bequeathed  by  my  said  will  to  my 
nephew  G.  L.  Wells."  Tlie  court  in  constru- 
ing the  bequest  said:  "Tlie  question  here  is 
what  passed  under  a  bequest  in  the  codicil. 
By  the  will  there  is  a  specific  bequest  of  a 
five  star  diamond  broach,  a  large  and  small 
gold  rose  vase,  and  20^  to  a  servant,  and  with 
the  exception  of  these  bequests  to  trustees 
upon  trust  for  conversion,  and  divide  the  in- 
come among  certain  nephews  and  nieces,  and 
on  the  death  of  the  survivor  upon  trust  for 
the  children  of  nephews  and  nieces  then  liv- 
ing.    .     .     .    It  is  said  only  ordinary  house- 


hold effects  pass,  and  that  does  not  include 
personal  clothing,  jewellery,  or  cash.  In  my 
opinion  everything  in  the  house  passed.  The 
testatrix  clearly  intended  to  pass  household 
effects.  It  is  clear  to  demonstration,  all 
clothing,  jewellery,  etc.,  passed.**  In  Perea 
y.  Barela,  5  N.  M.  458,  23  Pac.  766,  it  ap- 
peared that  there  was  a  bequest  to  the  tes- 
tator's wife  of  "all  articles  of  goods  in  my 
house,  personal  furniture,  household  furni- 
ture, and  all  that  therein  exists."  It  was 
held  that  an  iron  box  and  a  safe  and  the 
money  that  they  contained  passed  to  the  wife. 
The  court  said:  "We' think  there  can  be  no 
doubt  but  the  iron  box  and  iron  safe  passed 
to  the  wife  under  enumeration  of  'articles  of 
goods,  personal  furniture  and  household 
furniture.'  ^ut  there  was  something  more  in 
the  articles  enumerated  to  be  disposed  of. 
Therefore  the  testator  adds.:  'And  all  that 
therein  exists.'  These  words  had  a  meaning 
to  the  testator,  beoause  he  alone  knew  that 
the  money  was  there.  Taking  th,e  language 
used  in  the  will  in  connection  with  the  tes- 
tator's esoteric  knowledge  of  the  existence  of 
a  large  sum  of  money  in  the  iron  box  and 
iron  safe,  we  hardly  see  how  a  man  ignorant 
of  the  rules  of  the  construction  of  wills 
could  have  expressed  his  thoughts  and  inten- 
tions more  clearly  than  the  same  were  ex- 
pressed in  this  will.  The  purpose  of  the  tes- 
tator Was  to  dispose  of  all  his  property;  and, 
if  the  cohtentioji  of  appellant  be  correct,  the 
will  gave  to  the  wife  the  residence  of  the 
testator,  and  a  piece  of  land  near  the  depot 
in  Las  Cruces,  known  a.8  the  'Juan  Bautista 
Armijo  and  Lopez'  land,  the  household  furni- 
ture in  the  residence,  ten  cows,  one  small 
wagon,  and  two  mules.  It  made  specific  be- 
quests to  various  other  persons  of  one  thou- 
sand, dix  hundred  head  of  sheep,  a  house, 
cows,  asses,  money,  etc.,  and  the  remainder  of 
the  property  to  the  defendants,  and  although 
possessed  of  a  large  amount  of  money,  the 
wife  was  left  without  a  dollar,  except  as  she 
might  raise  it  by  a  sale  of  the  property  de- 
vised to  her.  The  complainant  was  the  wife 
of  the  testator.  They  had  no  children.  There 
is  nothing  in  the  record  to  suggest  that  the 
testator  did  not  entertain  for  his  wife  that 
Complete  affection  that  all  good  men  should 
have  for  good  wives.  No  reason  existed  to 
indicate  that  the  testator  had  any  cause  to 
deprive  his  wife  of  that  maintenance  and  sup- 
port from  his  property  to  which  she  was  en- 
titled. .  .  .  W^e  think  it  was  the  inten- 
tion of  the  testator  to  leave  the  money  to  the 
complainant,  and  that  such  intention  is  clear- 
ly expressed  in  the  will." 

It  seems  that  the  intent  of  the  testator  not 
to  limit  the  bequest  to  things  of  the  same 
kind  as  those  enumerated  may  be  inferred 
from  the  absence  of  a  residuary  clause. 
Mahony  v.  Donovan,  14  Ir.  Ch.  388;    Ball   t. 
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Disoxv  83  Him  34.  31  N.  Y.  S.  990;  Matter  of 
Reynolds,  124  N^  Y.  388,  26  N.  E.  954,  affirm- 
ing 55  Hun  603,  8  N.  Y.  3.  403,  which  af- 
firmed  7  N.  Y.  St.  Rep.  725;  Peaslee  t, 
Fletdier,  60  Vt  188,  14  AtL  1,  6  Am.  8t.  Rep. 
10^ 
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Attonteya  —  Sunuiiary  Control  ^  Trana- 
aotion  outside  ProfessioJial  Relation. 

The  courts  will. not  maintain  summary  pro- 
ceedings to  discipline  an  attorney  for  alleged 
misconduct,  in  order  to  compel  hun  to  pay 
money  or  perform  any  other  act,  in  matters 
disconnected  with. his  professiozial  duties. 

[See  note  at  end  of  tnis  cajse.] 

Same. 

Respondent,  an  attorney,  while  not  acting 
for  petitioner  in  a  professional  capacity,  re- 
ceived l|500  from  her  as  a  loan,  and  executed 
a  mortgage  to  secure  the  same  on  property^ 
the  title  to  which  stood  in  the  name  of  his 
mother-in-law.  He  claimed  that  the  property 
in  fact  belon^d  to  him,  which  the  holder  of 
the  title  admitted;  that  he  had  executed  the 
mortgage  as  collateral  entirely  on  his  own 
fugg^Eition;  that  it  waa  not  demanded  by 
petitioner,  nor  was  it  an  inducement  to  the 
loan,  which  petitioner  admitted.  It  appeared 
that  at  the  time  respondent  fully  explained 
the  circumstances  to  petitioner,  and  since  the 
commencement  of  the  proceedings  to  discipline 
respondent,  he  had  offered  to  repay  the  loan, 
with  interest,  but  petitioner  thought  she  was 
not  at  liberty  to  accept  the  payment  until  the 
conclusion  of  the  proceedings.  Held,  insuf- 
ficient to  justify  any  order  against  respond- 
ent. 

[See  note  at  end  of  this  case.] 

Petition  for  summary  order  against 
attorney  at  law.  Emma  E.  Krickau,  petition- 
er, and  James  A.  Williams,  respondent.  The 
facts  are  stated  in  the  opinion.     Pstition 

DENIED. 

EdiDord  L.  Smgaen  for  petitioner. 
James  A.  WUliams,  pro  se  ipso, 

[86]  SwEEiXAND,  J. — This  is  a  petition 
asking  for  summary  action  against  the  re- 
spondent as  an  attorney  at  law.  The  petition 
was  referred  to  the  committee  on  complaints 
against  members  of  the  bar.    After  hearing; 
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I.  85,  ■        ^ 

said  Committee  reported  the  matter  as  one 
requiring  examination  by  the  court.  A  hear- 
ing was  had  before  us  a.%  which  the  parties 
presented  their  testimony  and  arguments. 

The  petitioner  claims  that  she  loaned  five 
hundred  dollars  to  the  respondent,  and  that 
in  the  transaction,  the  reapondent  committed 
fraud  by  reason  of  a  false  representation 
which  he  made  to  her  as  to  his  ownership  of 
obtain  real  estate  upon  which  he  gave  the 
respondent  a  mortgage  as  collateral  security 
for  said  loan. 

At  the  time  of  making  said  loan  and  giving 
said  mortgage  the  relation  of  attorney  and 
client  did  not  exist  between  the  parties.  The 
respondent  at  one  iipi^,  had  acted  as  attorney 
for  the  petitioner  in  an  unimportant  matter, 
but  tbat  had  been  concluded  a  number  of 
years  ago. 

[87]  The  respondent  admits  that  he  received 
five  hundred  dollars  from  the  petitioneri  but 
claima  that  he  received  said  sum  for  the  pur- 
pose of  investing  it,  for  tbe  petitioner  in  a 
venture  in  which  he  was  interested  with 
others.  The  respondent,  .however,  is  willing 
that  said  tranaaction  should  be  regarded  as 
a  loan  of  money  to  him,  and  herein  it  will  be 
treated  in  that  manner.  Tbe  respondent  ad- 
mits that  he  gave  the  mortgage  in  question 
to  the  petitioner,  and  at  thj&  time  of  its  de^ 
livery  he  did  not  have  the  legal  title  to  the 
land,  and  buildii^ .  ,vr)&ich  said  mortgage  pur- 
ported to  convey ; .  but  that  the  legal  title  to 
the  same  was  in  hii^  motber-in-law,  a  Mrs. 
Crittenden.  The  resp<mdent  claims,  however, 
that  the  mortgage  in  quesition' was  given  a^ 
collateral  security  for  said  loan  entirely  upon 
his  suggestion;  that  it  was  not  demanded  by 
the  petitioner;  that  she  agreed  to  loan  the 
money  to  him  before  he  suggested  the  giving 
of  said  mortgage;  and  that  said  mortgage 
was  not  the  inducei^ient  for  making  said 
loan.  This  is  admitted  by  the  petitioner  in 
cross-examination. 

The  respondent  further  claims  that  al- 
though the  legal  title  to  said  real  estate  was 
in  •  his  mother-in-law,  the  said  mortgage  in 
fact  constituted  a  valuable  security  for  said 
loan;  that  said  lands  and  building  were  pur- 
chased by  him  with  his  own  money  and  that, 
altliough  the  legal  title  was  taken  in  the 
napie  of  Mrs.  Crittenden,  she  acknowledges 
the  respondent's  ownership  of  said  real  estate 
and  will  recognize  said  mortgage  as  constitut- 
ing a  valid  lien  upon  said  real  estate.  In 
this  claim,  the  respondent  is  fully  supported 
by  the  affidavit  of  Mrs.  CU'ittenden,  which 
affidavit  was  admitted  in  evidence  without 
objection  by  the  petitioner.  . 

The  respondent  further  claims  that  at  the 
time  of  giving  said  mprtgage  to  the  petition- 
er he  fully  explained  these  circumstances  to 
her.  This  latter  claim  of  the  respondent  is 
denied  by  the  petitioner. 
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It  appeared  at  the  hearing  that  tlie  re^ 
spondent,  since  the  commencement  of  these 
proceedings,  has  offered  to  repay  said  loan 
with  interest  and  ia  still  ready  to  do  so; 
[88]  but  that  the  petitioner  had  not  felt  at 
liberty  to  accept  said  payment  until  the  con- 
clusion of  these  proceedings. 

From  the  circumstances  of  this  matter,  it 
does  not  appear  to  us  that  a  summary  order 
against  the  respondent  should  be  made  upon 
this  petition.  The  transaction  in  question 
was  entirely  unrelated  to '  the  professional 
character  of  the  respondent.  The  summary 
jurisdiction  of  the  court  invoked  by  the  peti- 
tioner arises  from  the  control  which  the 
court  will  exercise  over  its  officers  in  regard 
to  those  relations  of  trust  and  confidence  ex- 
isting between  such  officers  and  their  clients, 
which  relation  arises  from  the  special  privi- 
lege conferred  upon  such  officers  and  the 
special  credit  given  t6  them  by  the  court  as 
persons  worthy  to  assume  such  relations  of 
trust  and  confidence.  It  is  the  well  settled 
rule  in  this  country  that  courts  will  not  ex- 
ercise such  jurisdiction  to  compel  an  attorney 
to  pay  money  or  to  perform  any  other  act  in 
matters  unconnected  with  the  professional 
character  of  the  attorney.  18  Ann.  Gas.  115 ; 
27  Ann.  Gas.  234.  In  Windsor  v.  Brown,  15 
R.  I.  182,  9  Atl.  135,  2  Am.  St.  Rep.  892, 
the  money,  for  the  payment  of  which  the 
petitioner  sought  to  obtain  a  summary  order 
against  the  respondent,  an  attorney  at  law» 
came  into  the  respondent's  hands  by  reason  of 
his  position  of  attorney  at  law  acting  for  the 
petitioner,  'fhe  petitioner,  however,  before 
filing  her  petition  had  brought  an  action  at 
law  against  the  respondent  for  the  recovery  of 
said  money  and  had  obtained  judgment 
against  him.  The  court  recognized  the  priU' 
ciple  that  its  summary  jurisdiction  over  the 
respondent  depended  upon  the  existence  of 
the  relation  of  attorney  and  client  between 
the  parties  and  held  that  '^he  summary  ju- 
risdiction of  the  court  cannot  be  invoked  when 
the  relation  of  attorney  and  client  has  been 
changed  to  that  of  debtor  and  creditor."  An- 
derson v.  Bosworth,  15  R.  I.  443,  8  Atl.  339,  2 
Am.  St.  Hop.  910,  was  a  petition  for  an  order 
requiring  the  respondent  to  pay  over  certain 
moneys  received  by  him  as  attorney.  Tlie 
court  in  that  case  held  that,  although  the 
relation  existing  between  the  parties  was  not 
that  of  attorney  and  client  it  would  grant 
the  order  on  the  ground  [89]  that  the  money 
came  into  the  respondent's  hands  as  an  at- 
torney at  law;  and  the  court  recognized  the 
principle  as  well  settled  that  jurisdiction  of 
this  kind  is  restricted  to  matters  in  which 
the  attorney  has  been  employed  in  his  pro- 
fessional character.  Although  the  tourt  will 
not  make  a  summary  order  against  an  at- 
torney in  matters  of  business  between  him 
and  other  persons,  when  such  busineas  is  not 


related  to  his  profession,  yet  the  court  will, 
in  any  circumstancca,  for  the  integrity  of 
the  legal  profession  and  the  protection  of 
the  public,  when  it  appears  that  the  attorney 
is  no  longer  worthy  of  confidence,  declare 
his  privilege  as  an  attorney  entirely  forfeited 
or  restrain  him  by  proper  discipline.  Crafts 
V.  Lizotte,  34  R.  I.  543,  84  Atl.  1081. 

In  the  matter  at  bar  the  court  does  not 
find  that  moral  turpitude  on  the  part  of  the 
respondent  has  been  established  or  that  under 
the  testimony  the  court  would  be  justified  in 
the, entry  of  any  disciplinary  order  against 
the  respondent. 

It  further  appears  to  the  court  that  the 
order  which  the  petitioner  seeks  should  not 
be  made  even  if  the  relation  of  attorney  and 
client  existed  between  the  parties.  From  the 
testimony  given  before  im  it  is  by  no  means 
established  that  the  respondent  w^as  guilty  of 
misrepresentation  in  obtaining  said  loan  from 
the  petitioner.  Upon  the  establishment  of 
that  fact  depends  the  petitioner's  right  to  hare 
the  order  which  she  seeks.  There  is  a  dispute 
between  the  parties  as  to  such  alleged  mis- 
representation; and  in  that  dispute  the 
contention  of  the  respondent  is  not  so  unrea- 
sonable that  it  should  be  disregarded.  If  a 
dispute  of  this  nature  exists  between  attorney 
and  client  the  rule  followed  in  summary  pro- 
ceedings^ by  the  courts  of  the  United  States 
is  ^ell  stated  in  Strong  v.  Mundy,  52  X.  J. 
fEq.  834,  31  Atl,  611;  "The  behavior  which 
will  justify  the  exercise  of  this  summary 
jurisdiction  must  be  auch  as  is  dishonest  or 
oppressive  or  clearly  illegal.  If  it  appears 
that  there  exists  between  «  lawyer  and  his 
client  a  fair  dispute,  wliich  can  be  decided 
only  on  the  settlement  of  doubtful  questions 
of  fact  or  law,  the  court  should  not  exercise 
its  summary  power,  but  should.  [90]  leave 
the  parties  to  their  ordinary  remedies.*'  That 
rule  hsiS  been  recognized  by  this  court  in 
Peirce  v.  Palmer,  31  R.  I.  432,  p.  445,  Ann. 
Gas.  1912B  181,  77  Atl.  201 :  "But  the 
principles  which  govern  the  action  of  the 
court  in  those  cases  arc  equally  applicable  to 
any  case  wivere  a  summary  order  is  sought 
They  arise  from  the  nature  of  the  proceeding. 
The  court,  in  the  exercise  of  its  control  over 
attorneys,  will  not  sufTor  a  manifest  injustice 
on  the  part  of  such  officers  to  go  uncorrected, 
and  at  once,  in  such  a  case,  without  requiring 
the  injured  party  to  resort  to  the  ordinary 
procedure  of  the  courts,  this  court  will  direct 
its  officers  to  take  such  action,  or  to  nuke 
such  payment  as  justice  plainly  requires.  It 
makes  no  difference  whether  the  monev  has 
been  collected  by  the  attorney  for  the  benefit 
of  the  client  or  whether,  as  in  this  case,  it 
has  been  placed  in  the  hands  of  the  attorney 
by  the  client  for  a  specific  purpose.  If  it  is 
beyond  reasonable  question  that  there  hts 
been  misconduct  on  the  part  of  the  attorney 
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in  retaining  the  money ,  the  court  will  prompt- 
ly make  an  order  for  its  payment.  But,  alike 
in  all  cases,  for  the  client  to  be  given  this 
extrao^-dinary  relief  it  must  be  clear  that 
there  has  been  an  injustice  done  to  him.  In 
all  cases  tlie  client  ha^  relief  in  the  ordinary 
tribunals  for  the  determination  of  legal  con- 
troversies, and  when  his  right  to  have  a  sum- 
mary  order  can  be  reasonably  questioned  he 
must  be  referred  to  these  ordinary  remedies, 
whatever  be  the  nature  of  the  controversy." 
The  petition  is  denied  and  dismissed. 


KOTB. 

Tlie  reported  case  holda  that  a  summary 
order  will  not  be  made  against  an  attorney 
at  the  instance  ol  a  person  from  whom  he 
has  obtained  a  loan  on  security  claimed  to  be 
invalid,  the  loan  having  beea  made  at  a 
time  when  no  profeasional  relation  existed  be- 
tween the  lender  ajnd  the  attorney.  The  cases 
discussing  the  summary  power  to  compel  an 
attorney  to  pay  over  money  as  dependent  on 
the  existence  of  the  relation  of  attorney  and 
client  are  collated  in  the  notes  to  Haden  v. 
Lovett,  18  Ann.  Can..  114,  and  Burns  v.  Allen, 
2  Am.  St.  Rep.  844,  849.  For  a  discussion  ol 
the  like  limitation  on  the  power  to  compel 
summarily  acta  other  than  the  payment  of 
money,  see  the  note  to  In  re  Niagara,  etc» 
Power  Co.  Ann.  Caa.  .19^13B  234l 
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Oklahoma  Supreme  Court — January  13,  1914. 
41  Olcla.  347;  187  Pac.  8SS. 


HesUseao* -^  laJuHmc  Byatander  wMle 
Aetins  in  Self-Defense. 

It  is  error  to  inslruct  the  jury  in  effect 
that  one  who,  in  his  lawful  self-defense,  at 
close  range  shoots  at  an  assailant,  and,  miss- 
ing him,  accidentally  wounds  a  bystander, 
who,  at  the  time,  is  to  one  side  of  the  line  of 
true  aim  at  such  assailant,  and  a  few  feet 
away  from  him,  is,  in  an  action  for  damages, 
liable  to  such  bystander  if  he  knew  or  is 
chargeable  with  knowledge  of  the  presence  of 
such  bystander,  as  if  this,  of  itself,  conetituted 
want  of  due  care,  and  therefore  was,  per  se^ 
actionable  negligence.  . 

[See  note  at  end  of  this  case.] 


Ordinarily,  where  a  person,  in  lawful  self- 
defense,  shoots  at  aii  assailant,  and,  missing 
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him,  accidentally  wounds  an  innocent  by- 
stander, he  is  not  liable  for  the  injury,  if 
guilty  of  no  negligence;  and  the  question  of 
negligence  is  for  the  jury. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.). 

Error  to  District  Court,  Le  Flore  county: 
RoBBSB,  Judge. 

Action  for  damages.  Anna  Lord,  plaintiff, 
and  John  Shaw,  defendant.  Judgment  for 
plaintiff.  Defendant  brings  error.  The  facts 
are  stated  in  the  opinion.     Rxvebsed. 

Andreurs  d  Day  for  plaintiff  in  error. 
J.  B,  Whitehead  and  O,  i2.  Barry  for  de- 
fendant in  error. 

[847]  Thaokeb,  C— Plaintiff  in  error  will 
be  designated  as  defendant,  and  defendant  in 
error  as  plaintiff,  in  accord  with  their  respec* 
tive  titles  in  the  trial  court. 

On  July  1,  1905,  defendant,  a  deputy  Unit- 
ed States  marshal,  and  Bert  True,  a  posseman, 
having  a  warrant  duly  authorizing  them  to 
do  so,  undertook  the  arrest  of  Joseph  Smith, 
who  was  a  fugative  from  justice,  charged 
with  a  felony,  and  who  was  believed  by  de- 
fendant to  be  80  dangerous  that  he  might  kill 
an  officer  trying  to  arrest  him,  unlesq  he 
realized  the  latter  had  a  clear  advantage 
of  him,  and  that  resistance  would  be  futile. 

[3481  True  resided  in  Wilburton,  Okla. 
(then  Indian  Territory).  Defendant,  in  re- 
sponse to  a  phone  call  from  True,  who  then 
had  possession  of  the  warrant,  came  to  Wil- 
burton about  five  o'clock  in  the  afternoon, 
had  Smith  pointed  out  to  him  on  a  street  by 
some  one,  and  thereafter,  between  fiy^  and 
six  o'clock  in  the  afternoon,  with  True,  for 
the  purpose  of  arresting  Smith,  went  to  a 
hotel  in  Wilburton,  where  Smith  was  eating 
supper,  and  where  he  had  spent  the  preceding 
night.  Upon  arrival  at  the  hotel,  defendant 
requested  iBind  caused  a  lady,  who  was  in  the 
hall  leading  from  the  front  door,  on  the  north, 
to  the  door  of  the  dining  room,  on  the  south, 
to  request  Date  Nowland,  a  boarder  at  the 
hotel,  wlio  was  an  ex-officer,  and  well  known 
to  defendant,  to  come  from  the  dining  room 
to  the  front  porch,  on  the  north  of  the  hotel, 
where,  according  to  the  undisputed  testimony 
of  defendant,  of  True,  and  of  Nowland,  de- 
fendant ascertained  'from  Nowland  that  Smith 
was  then  eating  supper  in  the  dining  room, 
informed  Nowland  of  the  purpose  of  himself 
and  True  to  arrest  Smith,  and  requested  Now- 
land to  follow  Smith  from  the  dining  room 
into  said  hall,  and  there  seize  him  from  be- 
hind so  as  to  prevent  him  from  drawing  any 
Weapon,  while  they  effected  the  arrest;  and, 
klthough  Nowland  testified  he  did  not  intend 
to   "arrest"    Smith,   nor   to   exactly   comply 
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with  defendant's  request,  when  he  left  the 
table  with  Smith,  he.  further  testified,  ia 
effect,  that  he  started  to  follow  Smith  out 
to  see  what  might'  occur,  and  render  such 
assistance  as  he  could;  and  it  appears  to  be 
uncontradicted  that  Nowland  assented  to  de- 
fendant's plan  for  the  arrest,  and  that  de- 
fendant, with  good  reason,  believed  that 
Nowland  would  follow  and  seize  Smith  so  that 
his  arrest  might  be  safely  effected.  When 
Smith  left  the  supper  table,  it  appears  that 
Nowland  also  left  it,  and  went  as  far  as  the 
door  of  exit  from  the  dining  room  into  the 
hall,  but  met  and  turned  hack  with- a  fellow 
boarder  to  seats  at  the  table,  perhaps  aban- 
doning his  purpose  to  assist  defendant. 

It  appears  that  Smith. knew  defendant,  but 
it  does  not  appear  whether  the  defendant 
knew  or  suspected  this,  nor  whether  in  fact 
Smith,  knew  he  was  an  o^cer ;  and  H  appears 
that  True,  if :  not  the  defendant,  saw  Smith 
step  from  the  dining  room  intp  [3491  the 
hall,  then  step  back  into  the  diniog  roon^  and 
then,  at  once,  come  forth  into'  the  hall,  when 
the  shooting,  occurred,  but  it  does  not  appear 
whether  Smith  saw  or  knew  True  before  his 
final  exit  from  the  dining  room. 

Smith  and  one  Thurston,  the  latter  in  front, 
entered  the  hall  about  the  .same  time  im- 
mediately preceding  the  shooting,  and  defend- 
ant,, who  was  in  waiting  with  True  on  the 
front  porch,  hearing  them,  if  no  one  else 
approaching,  either  immediately  before  or  ioA- 
mediately  after  Smith  maide  hi^  final  exit 
^  from  the  dining  room,  advanoed  to  the  front 
'-  door  and  looked  into- the  hall  from  the  porch, 
and*  evidently  to  his  surprise^  discovered  that 
Smith,  after  making  his  final  exit  from  the 
dining  room,,  was  approaching  without  any 
one  holding  or  in  position  to  seize  him,  where- 
upon, when  Smith  had  gotten  half  or  two- 
thirds  the  way  along  the  hall,  a  shooting  com- 
bat at  close  range  occurred  between  defendant 
and  True,  on  one  sid,^,  .and  Smith,  on  the 
other. 

The  evidence  is  very  conflicting,  and  the 
facts  not  fully  developed  as  to  some  of  the 
features  of  the  combat;  but  it  seems  reason: 
ably  eertain  that  Smith,  in  a  crouching  po^i* 
tion,  and  with  his  hand  on  his  pistol  in  his 
hip  pocket,  was  approac)iing  defendant  be- 
^re  defendant  fired  at  himi  and  perhaps  be- 
fore def aidant  drew  or  commenced  to  draw 
his  pistol  (one. of  plaintiff's  witnesses,  Mr, 
Tliurston*  in  a  measure,  corroborates  defend- 
ant on  this  point,  and  it  is  undisputed).  It 
also  seems  certain  that, both  defendant  and 
True,  the  former  first,  fired  at  Smith  from 
their  position  in  the  front  door,  at  the  north 
end  of  the  hall,  and  that  Smith,  after  de- 
fendant fired,  fired  and  struck  the  door  stop 
so  close  to  True's  head  as  to  cause  splinters 
therefrom  to  strike  his  cheek.  It  also  appears 
reasonably  certain,  notwithstanding  the  tes- 
timony of  one  witness  to  more,  that  only  one 


shot  was  fired  by  defendant  and  one  by  Tnu 
before  Sn^ithi  who  also  probably  fired  only  one 
shot,  .got.  out  .to  the'  steps  in  front  of  ths 
hotel. 

Plaintiff,  then  a  girl  of  fifteen  years  en- 
gaged, in  work  at  the  hotel,  without  notice  of 
the  impending,  danger,  stepped  into  the  hall, 
from  a  washroom,  within  a  few  feet  of  Smith, 
but,  it  appears,  to  the  east  of  him,  and  there 
received  a  wound  in  her  [350]  right  side 
when  the  shooting  commenced;  and,  although 
both  defendant  and  True  testified  in  effect 
that  the  shot  fired  by  the  latter  was  the  one 
that  struck  her,  and  plaintiff  so  stated  soon 
after  she  was  shot,  .WO  must  assume,  in  defer- 
ence to  the  verdict  and  her  testimony  to  that 
eSeHftf  thai  defendant's  shot,  whidi  was  the 
first  one  fired,  was  the  one  that  struck  her. 
It  appears' that  the  ball'  entered  in  fronts  at 
about  the  eighth  rib,  and  made  its  exit  about 
six  inches  baok,  without  penetrating  the  eav- 
ity  of  her  body;  and,  besides  being  confined 
to  her  bed  for  about  t^ro  weeks,  with  the 
suffering  incident  to  sach  ease,  she  has  sinee 
suffered  occasional  soreness  at  the  places  el 
entrance  and  exit  of  ball  and,  during  cM, 
weather,  pain  in  her  shoulder,  "just  like 
[she}  did  when  [she]  was  shot."  It  is  al- 
leged in  plaintiff's  petitidn  that  defendant 
entered  the  hotel  "excitedly,  and  drew  a  pistol 
from  his  pocket,  and  begiin  firing  the  same 
rapidly  and  excitedly;  and  in  a  very  carde« 
manner ;  that  one  bulUt  from  the  pietol  pene- 
trated the  body  of  plaintiff  .  .  .  that  said 
shooting  by  said  defendant  was  wholly  with- 
out cause;  .  .  .-  that,  by  reason  of  said 
wrongful  and  negligent  act  of  the  said  de- 
fendant in  shooting  this  plaintiff,  as  afore- 
said, she  has  been  ottniaged,"  etc. 

The  defendant's  an^^er,  besides  a  general 
denial,  especially  denies  that  he  fired  the  shot 
which  wounded  plaintiff,  and  shows  that  he 
was  authorized  to  arrest  Smith,  that  the  shot 
he  fired'  was  in '  necessary  self-defense  while 
lawfully  and  properly  endeavoring  to  arrest 
Smith,  so  tha4v  if,  .by  cbance,  the  shet  fired 
by  him  struck  plaintiff,  he  is  not  liable  for 
damages  for  such  accident. 

The*  trial  ccmtt  instructed  the  jmy  that 
defendant  had  the  right  to  fire  at  Smith  when 
he' did;  but  further  instructed  hi  effect  that 
defendant  would  be  liable  to  plaintiff  for 
damages  if  he  was  guilty  of  n^Iigenoe  in 
shooting  at  Smith  without  due  regard  for  the 
safety  of  bystanders,  and,  still  further,  as  if 
thi%  of  itself,  oonstitated  want  of  due  eaie, 
and  therefore  was,  per  $e,  actionable  w^li- 
gence,  that  **if,  at  the  beginning  of  the  diffi- 
culty, Shaw  saw  this  woman,  or  should  have 
Seen  her,  and  began  firing,  [351  ]  knowing  sbt 
was  there,  and  a  ball  from  his  pistol  struck 
her,  then  he  would  be  responsible." 

In  Croker  on  Sheriffs  (2d  ed.)  sec.  62,  it  is 
said :  "The  arrest  may  be  made  in  any  place, 
for  no  place  affords  protection  to  a  criminal, 
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not  even  t)k«  eliaroh  or  the  churchyard."  To 
the  same  jeffeot,  see  Mtirfree  on  Sheriffs,  veosi 
161,  102)  Kew  England  Sheriffs  and  Ck>ni- 
Btables  (Hitchoodc)  see.  107$  2  Amy  &  Eng. 
Enc.  of  Lafr  (2d  ed.)  «55; 

There  ean  be  no  dornbt  of  defendant's  right, 
and  under  the  evidence  we  mu0t  assume  it 
was  his  -duty,  to  etfect  the  arrest  ol  Smith  ai 
the  hotel;  but,  of  course,  this  does  not  relieve 
him  of  the  duty  to  exercise  such  care  to  avoid 
injury  to  other  peroons  as  a  person  of  ordi* 
nary  prudence  would  usually  exercise  in  doing 
BO  under  like  ctrcumstaneeS)  or,  which,  in  the 
present  case,  is*  ita  equivalent  differ^itly  stated 
in  respect  to  onteria^  such  cate  as  persons  of 
ordinary  prudence  ueiially  exercise  about  theiv 
own  affairs  of  great  importance,  and,  in  this 
respect,  great  care.    ' 

In  Morris  V.  Platt^  82  Oonn.  75,  it  i»  held: 

*' Where  a  person  in  lawful  sell<def ense  fires 
a  pistol  at  an  assailant,  and,  mUsing  him, 
wouitdb  an  innocent  hystander,  he  ianot  Habile 
for  the  Injury,  If  guStty  of  no  negligenoe." 

To  the  same  effect,  see  Paxton  v;  'Boyer,'  67 
in.  132,  16  Am.  Rep.  615.  •  Thtoe,  which  are 
the  only  cases  we  find  deciding  this'  precise 
point,  appear  to  be  in  Accord* with  the  gem- 
eral  rule  that,  '^rhere  an  act  •  is  lawful  in 
itself,  injury  resulting' therefrom  is  not  ae- 
titmable;  unless  the  act  is  done  at  a  time^  or 
in  a  manner,  or  under'  eireumstances  indicap 
tive  of  a  want  of  piOj^tregard  for  the  rights 
of  others.'*  Boynteii  tr.Rees,  9  Pick.  (Mass:) 
528;  Howland  v.  VImmHt,  10  Mete.  (Mass.) 
371,  43  Am.  Dec.  44fii;  ^ 'Tourtellot  v.*  Kose- 
brook,  11  Mete.  (Maeia)'46D;  Brpwn  v.  Ken- 
dall, 6  Cush.  (Mass4)  Wl;  Rockwood  t.  Wil- 
son, 11  Gush;  (Masn.^  221;  Macomber  v. 
Nichols,  34  Mieh.  212,  22  Am.  Rep.  522; 
Norfolk,  etc.  R.  Co.  v.  Gee,  104  Va.  806,  62 
S.  E.  ^72,  3  L.R.A.(N.S.)  Ill;  Pickens  v. 
Coal  River  Boom,  etc.  Co.  61  W.  Va.  44$,  41 
8.  E.  400,  90  Am.  St.  Rep.  819.  And  the  two 
cases,  Morris  v.  Piatt  and  Paxton  v.  Boyer, 
supra,  also  appear  to  be  but  concrete  applica- 
tions of  the  rule  that  [852]  there  is  no  lia- 
bility for  the  results  of  an  accident,  unices 
the  person  causring  same  is  guilty  of  negli- 
gence. See  1  Am.  ft  Eng.  Enc.  of  Law  (2d 
ed.)  273.  The  rule  as  announced  in  the  cases 
of  Morris  v;  Piatt  and  Paxton  v.  Boyer,  snpra, 
U  stated  in  Hale  on  Damages  (2d  ed.)  sec.  6, 
p.  19,  citing,  besides  said  two  cases,  Scott  v. 
Shepherd,  2  W.  Bl.  892,  which  is  reported  in 
96  Eng.  Rep.  (Reprint)  525,  and  is  instruc- 
tive. 

Ordinarily,  and  so  far  as  appears'  in  this 
case,  this  must  be  the  correct  rule;  and  the 
only  qualification  thereof  that  in  any  case 
would  seem  to  commend  itself  is  that,  where 
such  self-defense  is  obviously  dangerous  to 
others,  and  the  necessity  thereof  may  be 
avoided  by  withdrawing  from  the  combat,  or, 
in  other  words,  by  "retreating  to  the  wall," 
we  apprehend  it  would  be  for  the  jury  to  say 


whether  due  care  f or«  the  safety  of  bystanders 
would  not  require  such  avoidance. 
.'  The  tnsttruction  tiiat  ''if,  aA  the  beginninf 
of  tile  difficulty,  defendant  saw  pbiintiff,  or 
should  have  seen  her,  and  began  fifing,  know- 
ing she  was  there,  and  a  ball  from  his  pistol 
struck  her,  then  he  would  be  responsible," 
appears  to  be  error. 

If,  as  affecting  only  Smith's  rights  in  this 
regard,  defendant  had  the  right  to  .shoot  at 
Smith  when  he  did,  the  mere  fact  that  he 
may  or  should  have  seen  or:known  that  plain- 
tiff was  near  Smith,  but  to  one.  side  of  the 
line  of  li  true  aim,,  would  not  necessarily 
render  him  liable  for  tBe  accident;  certainly 
not,  if  in  gun  used,  in  aim  taken,  and  in 
manner  and  means  of  firing  he  exercised  that 
degree  Of  care  which  a  person  of  ordinary 
prudenbe  would  usually  exercise. 

Although  defendant  may  be  chargeable  with 
knowledge  as  to  where  plaintiff*  was  when  he 
began  to  fire,  the  question-  as  to  whether  he 
was  negligent  was  for  the  jury;  and,  for 
anglii  that  appeaars^  riie  may  have  been  so  far 
to  one  side  of  a  line  of  true  aim  as  to  have 
reasonably  presented  to  him  the  appearance 
of  safety,  if  he  saw  hei-rrhe-  being,  close  to 
Smith' when  he  fired. 

In  anticipation  of  a  new  trial  in  this  case, 
we  should,  perhaps^  stsrie  that^  if  there  should 
be  evidence '  tending  to  show,  that,  without 
greater  risk  of  the  escape  of  Smithy  the  arrest 
might  within  the  knowledge  of  or  chargeable 
to  defendant  have,  been  [353]  effected  else- 
where, or  in  a  d^erent  manner,  -or  by  dif- 
ferent means  than  it  waa,  with  less  danger 
of  resistance .  by  .Smithy  or>  less  danger  of 
injury  to  bystanders  as  a  result  of  cnich  re- 
sistance, the  defendant  being  informed  and 
believing  that  Smith  was  dangerous  to  the 
extent  hereinbefore  stated,  it  would  not  be  im- 
proper to  submit  to  the  jury  the  question  as 
to  whether  defendant  was  in  that  respect 
guilty  of  actionable  negligence  in  failing  to 
exercise  due  care  for  the  safety  of  bystanders, 
which  was  a  proximate  cause  of  the  injury 
inflicted  upon  the  plaintiff,  as  well  as  to 
whether  he  was  guilty  of  such  negligence  in 
the  manner  or  means  of  his  lawful  self- 
defense,  if  the  same  was  lawful.  And,  in  this 
connection^  it  may  be  observed  that,  although 
Smith,  in  an  assault  upon  defendant,  may 
have  been  guilty  'of  a>  wrong  making  self- 
defense  necessary '  to  *  defendant,  and  thus 
proximately  causing  the  injury  to  plaintiff, 
and  therefore  liable  to  her  in  an  action  for 
damages,  this  would  not  necessarily  relieve 
defendant  of  liability  if  he  were  guilty  of  a 
wrong  in  failing  to  exercise  due  care  for  the 
safety  of  bystanders,  which  was  also  a  proxi- 
mate cause  of  the  same. 

For  the  reasons  stated,  this  case  should  be 
reversed,  and  a  new  trial  granted. 

By  the  Coubt. — It  is  so  ordered. 
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NOTE. 

IiiaMUty  a«  for  IfegUsenoe  of  Person 
W1&0  Injures  Bystander  while  Act- 
inc  in  Self  •Defense. 

The  queetion  of  the  liability  as  for  negli- 
gence of  a  person  who  injures  a  bystander 
while  acting  in  self -del^nse  has  been  passed 
on  in  but  a  few  cases.  These  are,  witli  one 
exception,  in  accord  with  the  dootrine  of  the 
reported  case  that  under  such  circumstances 
there  is  no  liability  where  the  defendant  acts 
as  a  reasonably  prudent  man  would  act  in  a 
similar  situation.  Morris  v.  Piatt,  32  Conn. 
75;  Paxton  v.  Boyer,  67  111.  132,  16  Am.  Rep. 
($15.  See  also  Courvoisier  v.  Raymondi  23 
Colo.  113,  47  Pac.  284;  Crabtree  v.  Dawson, 
119  Ky.  148,  83  S.  W.  557,  26  Ky.  L.  Rep. 
1046,  115  Am.  St.  Rep.  243,  67  L.R.A.  565. 
Thus  in  Morris  v.  Piatt,  supra,  the  plaintiff, 
who  had  been  wounded  by  the  defendant  while 
the  latter  was  defending  himself  against  at- 
tack by  a  number  of  persons,  claimed  that  he 
was  a  bystander  and  requested  the  «ourt,  in 
an  action  brought  by  him  for  damages,  to 
charge  the  jury  in  substance  that  if  they  so 
found,  he  was  entitled  to  recover,  even  though 
they  should  also  find  the  defendant  to  have 
been  lawfully  defending  himself  against  his 
assailants,  and  that  the  injury  to  the  plain- 
tiff was  accidental.  The  charge  was  given, 
but  on  appeal  was  h^ld  to  be  erroneous,  the 
court  saying:  ''That  request  of  the  plaintiff 
embodies  the  unqualified  proposition  that  a 
man  lawfully  exercising  the  right  of  self- 
defense,  is  liable  to  third  persons  for  any 
and  all  unintentional,  accidental  injurious 
consequences  which  may  happen  to  them. 
.  .  .  If  the  defendant  had  been  in  the  act 
of  firing  the  pistol  at  an  assailant  in  lawful 
self-defense,  and  a  flash  of  lightning  had 
blinded  him  at  the  instant  and  diverted  his 
aim,  or  an  earthquake  had  shaken  him  and 
produced  the  same  result,  or  if  his  aim  was 
perfect  but  a  sodden  violent  puff  of  wind  had 
diverted  it  or  the  ball  after  it  passed  from  the 
pistol,  and  in  either  case  the  ball  by  reason 
of  the  diversion  had  hit  the  plaintiff,  the 
accident  would  have  been  so  affected  in  part 
by  the  uncontrollable  and  unexpected  opera- 
tions of  nature  as  to  be  inevitable  or  abso- 
lutely unavoidable;  and  there  is  no  principle 
or  authority  which  would  authorize  a  re- 
covery by  the  plaintiff.  And,  in  the  second 
place,  if  while  in  the  act  of  firing  the  pistol 
lawfully  at  an  asiMilant,  the  defendant  as 
stricken,  or  the  pistol  seized  or  stricken  by 
another  assailant,  so  that  its  aim  was  unex- 
pectedly and  uncontrollably  diverted  towards 
the  plaintiff;  or  if  while  in  the  act  of  firing 
with  a  correct  aim,  the  assailant  suddenly 
and  unexpectedly  stepped  aside,  and  the  ball 
passing  over  the  spot  hit  the  plaintiff,  who 


till  then  was  invisible  and  his  presence  un- 
known to  the  defendant;  or  if  the  pistol  was 
fired  in  other  respects  with  all  the  care  which 
the  exigencies  of  the  case  required  or  the  cir- 
cumstances permitted,  the  accident  was  what 
has  been  correctly  termed  'unavoidable  under 
the  circumstances,*  and  whether  the  defend- 
ant should  in  such  case  be  holden  liable  or 
not  is  the  question  we  have  in  hand.  For,  in 
the  third  place,  if  the  act  of  firing  the  pistol 
was  not  lawful  or  was  an  act  which  the  de- 
fendant was  not  required  by  any  necessity  or 
duty  to  perform,  and  was  attended  with  pos- 
sible danger  to.  third  persons  which  required 
of  kira  more  than  ordinary  oircumspeetioa 
and  care,  as  if  he  had  been  firing  at  a  mark 
merely;  or  if  the  act  though  strictly  lawful 
and  necessary  was  done  with  wantonness  neg- 
ligence or  folly,  then,  although  the  wounding 
was  unintentional  and  accidental,  it  is  con- 
ceded, and  undoubtedly  true,  that  the  defend- 
ant would  be  liable.  In  this  ease  the  rule  of 
law  claimed  by  the  plaintiff,  and  given  by  tiie 
court  to  the  jury,  authorized  them  to  find  a 
verdict  for  the  plaintiff  if  they  found  the 
accident  to  belong  to  the  seoond  class,  and  to 
have  been  'unavoidable  under  the  circum- 
stances.' We  have  seen  that  if  the  injury 
had  been  •  consequential  and  the  form  of  ac- 
tion case,  the  defendant  would  not  have  been 
liable,  and  the.  question  returns,  whether  be 
can  and  should  be  holden  liable  because  tlie 
injury  was  direct  and  immediate  and  the 
form  of  action  is  trespass.  I  think  not, 
whether  the  decision  of  the  question  be  made 
upon  principle  or  governed  by  authority." 

So  in  Paxton  v.  Boyer,  67  111.  132,  16  Am. 
Rep.  615,  ■  which  was  an .  action  for  assault 
and  battery,  it  appeared  that  the  defendant, 
while  fighting  with  the  brother  of  the  plain- 
tiff, was  knocked  down  and  on  arising  strudc 
the  plaintiff  with  a  knife,  for  which  the  plain- 
tiff brought  action.  The  jury  found  generally 
for  the  piainttff  in  the  sum  of  $450  and 
found  specially  that  "the  blow  complained  of 
was  struck  by  the  defendant  without  malice, 
and  under  circumstances  which  would  have 
led  a  reasonable  man  to  believe  it  was  neces- 
sary to. his  proper  self-defense."  The  appel- 
late court  reversed  the  judgment  and  said: 
"Can  it  be  a  question  that,  for  an  act  done 
under  such  circumstances,  the  party  doin* 
the  act  is  liable  either  civiliter  or  crimi- 
naliter?  The  rule  is  well  established  that,  in 
an  action  of  assault  and  battery,  the  plaintiff 
must  be  prepared  with  evidence  to  show, 
either  tliat  the  intention  was  unlawful,  or 
that  the  defendant  was  in  fault.  2  Greenleaf 
on  Ev.  sec.  85.  The  jury,  by  their  special 
finding,  have  ignored  the  unlawful  intention, 
and  have  stiid  the  defendant  was  not  in  fault. 
On  what  principle,  then,  can  he  be  made 
chargeable?  If  a  person,  doing  a  lawful  act 
in  a  lawful  manner,  with  all  due  care  and 
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circumspection,  happens  to  kill  another,  with- 
out any  intention  of  doing  so,  he  is  not  liable 
criminally.  How,  then,  can  it  be  said  he 
shall  be  responsible  in  a  civil  case,  when,  in 
doing  a  lawful  act  with  due  care,  and  an 
injury  happens,  he  shall  be  deemed  in  fault, 
and  mulcted  in  damages?"- 

In  the  English  case  of  James  v.  Campbell 
(1832)  6  C.  A  P.  372,  24  E.  C.  L.  367,  how- 
ever»  where  a  person  who  had  been  struck 
unintentionally  by  the  defendant  who  was 
fighting  with  a  third  person,  brought  an  ac- 
tion for  the  Assault,  the  court  charged  the 
jury  as  follows:  "II  you  think,  as  I  appre^ 
hend  there  can  be  no  doubt,  that  the  de^ 
fendant  struck  the  plaintiff,  the  plaintiff  is 
entitled  to  your  verdict,  whether  it  was  done 
intentionally  or  not.  But  the  intention  is 
material  in  considering  the  amount  of  the 
damages."    ^ 
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Injuiictioiis  ^  Asainst  Criminal  Prose- 
cution. 

The  threatened  prosecution  of  a  criminal 
action  will  not  usually  be  enjoined,  under  L. 
O.  L.  §  380,  authorizing  suits  in  equity  where 
there  is  not  a  plain,  adequate,  and  complete 
remedy  at  law. 

[8ee  note-  at  end  of  this  case.] 

Same. 

The  mere  invalidity  of  a  statute  or  ordi- 
nance is  not  sufticient  to  authorize  an  injunc- 
tion against  a  prosecution  thereunder,  since 
such  invalidity  may  be  interposed  as  a  com- 
plete defense  to  the  prosecution. 

[See  note  at  end  of  this  case.] 


Where  an  attempted  enforcement  of  an  in- 
valid ordinance  or  statute  would  do  irrepara- 
ble injury  to  property  rights,  a  court  of 
«iquity  may  restrain  the  maintenance  of  the 
criminal  actions. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  to  enjoin  a  prosecution  for 
carrying  on  business  without  a  license  in 
violation  of  Laws  1913,  p.  143,  providing  that 
no  person  shall  sell  or  receive  or  solicit  con- 
signments, or  farm,  diary,  orchard,  or  garden 
j»roduct6  for  sale  upon  commission,  where  the 
complaint  docs  not  deny  that  plaintiff  is  en- 


gaged in  such  business,  it  is  insufficient  .to 
authorize  equitable  interference. 
[See  note  at  end  of  this  case.] 

Aotioas  and  Prooe^diass  ^  Moot  Qnes- 
tloa. 

A  case  in  which  a  party  asks  to  have  de- 
termined ah  abstract  question  which  does 
not  arise  on  existing  facts,  or  involve  con- 
flicting rights  so  far  as  he  is  concerned,  pre- 
sents a  moot  inquiry,  which  will  not  be 
considered. 

Appeal  from  Circuit  Court,  Multnomah 
county:     Cleeton,  Judge. 

Action  for  injunction.  J.  G.  Sherod  et  al., 
plaintiffs,  and  Clyde  B.  Aitchison  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiffs appeal.    Affiriued. 

[447]  lliis  is  a  suit  by  J.  G.  Sherod  and 
others  against  Clyde  B.  Aitchison  and  otliers, 
to  enjoin  threatened  prosecution  of  criminal 
actions,  and  is  based  on  the  ground  that  thi 
enforcement  of  an  alleged  void  statute  would 
injuriously  affect  the  .  plaintiffs'  property 
rights.  The  complaint  charges,  in  effect,  that 
the  several  plaintiffs,  either  as  a  person,  firm 
or  corporation,  has  invested  sums  of  money 
in  securing  and  maintaining  at  Portland, 
Oregon,  a  place  of  business,  and  is  engaged 
as  a  dealer  in  farm,  dairy^  orchard  and  gar*^ 
den  produce;  that  the  principal  business  of 
each  is  the  purchase  and  sale  of  such  com- 
modities on  his,  their,  or  its  .own  account, 
and  not  for  any  shipper  or  consignor;  that 
the  defendants,  Clyde  B.  Aitchison,  Frank 
J.  Miller  and  Thomaa  J.  Campbell,  compose 
the  Railroad  Commission  of  Oregon,  and  as 
such  claim  the  right,  under  Chapter  88  of  the 
General  Laws  of  Oregon  of,  1013,  to  demand 
from  each  plaintiff  a  sum  of  money  for  a  li- 
cense to  engage  in  such  businessj  and  the 
execution  of  a  bond  as  security  for  the  faith- 
ful performance  of  the  conditions  of  the  stat- 
ute, and  in  default  thereof  to  cause  the  in- 
dividual, who  for  himself,  or  as  a  partner,  or 
a  member  of  a  corporation  conducting  such 
purchases  and  sales,  to  be  arrested  and  fined; 
that  these  defendants  have  directed  the  de- 
fendant Walter  H.  [44S]  Evans,  the  district 
attorney  of  Multnomah  County,  Oregon,  to 
institute  criminal  actions  against  the  plain- 
tiffs for  that  neither  has  complied  with  the 
requirements  of  that  enactment,  and  criminal 
complaints  are  about  to  be  filed  against  them ; 
that  the  defendant  T.  M.  Word  is  sheriff  of 
that  county,  £.  A.  Slover  is  the  chief  of  police 
of  that  city,  and  A.  Weinberger  is  the  con- 
stable of  Portland  district;  that  the  statute 
referred  to  is  void,  in  that  it  contravenes 
certain  provisions  of  the  organic  law  of  Ore- 
gon and  of  the  Constitution  of  the  United 
States,  setting  forth  the  particulars  with  re- 
spect to  each;  that  unless  the  defendants  are 
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enjoined  from  enforcing  the  provisions  of  this 
act,  the  plaintiffs  will  suffer  irreparable  loss 
and  injury,  to 'redress  which  they  are  without 
any  plain,  adequate  of  complete  remedy  at 
law. 

A  demurrer  to  the  complaint  on  the  ground 
inter  alia  that  it  did  not  state  facts  sufficient 
to  authorize  equitable  interference  was  bus- 
tainedj  and,  the  plaintiffs  declining  further  to 
plead,  the  suit  was  dismissed,  and  they  ap- 
peal.   Affirmed. 

Reed  d  Bell,  for  appellants. 
Andrew  M.  Crawford,  Joseph  A.  Benjamin, 
Walter  H.  E^vans  for  respondents. 

Moore  3, {after  stating  the  facta). — It  will 
be  assumed  that  the  complaint  alleges  such 
an  injury  to  property  rights  as  will  author- 
ize the  intervention  [449]  of  equity  to  enjoin 
the  maintenance  of  criminal  actions,  if  it  be 
conceded  that  the  averments  of  the  primary 
pleading  bring  the  case  \Mthin  the  rule  which 
permits  a  party  to  challenge  a  statute  or  an 
ordinance  on  the  ground  that  it  is  void. 

1.  Where  a  party  has  a  plaih,  adequate  and 
complete  remedy  at  law  for  the  enforcement 
or  protection  of  a  private  right  or  the  pre- 
vention of  or  redress  for  an  injury  thereto, 
a  court  of  equity- will  not  intervene,  and  hence 
the  threatened  prosecution  of  a  criminal  ac- 
tion will  not  usually  be  enjoined:  Section 
389,  L.  O.  L. 

2.  The  mere  alleged  invalidity  of  a  statute 
or  an  ordinance  is  not  a  statement  of  facts 
sufficient  to  authorize  equitable  intervention, 
since  such  void  enactments  may  be  interposed 
as  and  institute  complete  defenses  tb  the 
prosecution  of  criminal  actions,  and  for  that 
reason  they  are  available  ih  a  court  of  law: 
Thompson  v.  Tucker,  15  Okla.  480,  88  Pac. 
413,  6  Ann.  Gas.  1012  and  notes. 

3.  One  of  the  exceptions  to  thib  general  rule 
is  where  an  attempted  enforcement  of  an  in- 
valid ordinance  or  statute  would  result  in  ir- 
reparable injury  to  property  rights,  in  which 
case  a  court  of  equity  may  restrain  the  tnain- 
tenance  of  criminal  actions:  New  Orleans 
Baseball,  etc.  Co.  v.  New  Orleans,  118  La. 
228,  42  So.  784,  118  Am.  St.  Rep.  366,  10 
Ann.  Gas.  757,  7  L.R.A.(N.S.)  1014.  To  the 
same  effect,  see,  also,  the  notes  to  Telegraph 
Co.  V.  Powers,  1  Ann.  Gas.  119;  Sullivan  v. 
San  Francisco  Gas,  etc.  Go.  7  Ann.  Gas.  574. 
This  departure  from  the  ordinary  precept  has 
been  recognized  and  followed  in  Oregon:  San- 
dys V.  Williams,  46  Ore.  327,  336,  80  Pac. 
642;  Hall  v.  Dunn,  52  Ore.  475,  481,  97  Pac. 
811,  25  L.R.A.(N.S.)  193;  Portland  Pish  Go. 
V.  Benson,  [450]  56  Ore.  147,  155,  108  Pac. 
122;  Spaulding  v.  McNary,  64  Ore.  491,  497, 
130  Pac.  391,  1128. 


4.  A  case  in  which  a  party  seekg  to  hare 
determined  in  a  judicial  proceeding  an  ab- 
stract question  which  does  not  arise  upon 
existing  facts  or  involve  conflicting  rights,  so 
far  as  he  is  concerned,  presents  a  moot  in> 
quiry  which  will  not  be  considered.  An  a^ 
tion,  in  order  to  foe  hona  fide,  must  present 
an  actual  controversy,  having  adverse  inter- 
ests, and  be  instituted  and  maintained  to 
redress  the  grievance  of  the  plaintiff  and  o'n 
to  affect  third  persons:  Ward  v.  Alsnp,  IW 
Tenn.  619,  46  S.  W.  573. 

6.  Under  the  decisions  of  this  oonrt,  to  en- 
title a  party  to  invoke  equitable  intervention 
to  restrain  the  enforcement  of  an  alleged  void 
penal  statute,  on  the  ground  that  it  wouM 
injuriously  affect  his  property  rights,  be 
must  allege  in  his  complaint  that  the  business 
in  whieh  he  ia  engaged  is  dearly  interdieted 
by  the  provisions  of  the  enactment,  or  he  may 
aver  that,  although  the  law  has  no  applira- 
tion  to  his  business,  yet  he  is  threatened  with 
its  attempted  enforcement  by  a  criminal  ac- 
tion, in  which  latter  case  his  complaint  muM, 
in  the  description  of  such  business,  traverse 
each  specification  of  the  statute  or  ordinaacv 
that  is  conditionally  or  ultimately  prohibited. 

Section  1  of  the  statute  in  question  reads: 

"For  the  purposes  of -thiB  act  a  commbsioi 
merchant  is  defined  to  be  a  person,  firm  or 
corporation  whose  principal  business  is  the 
sale  of  fairm,  dairy,  orchard  or  garden  pro- 
duce on  account  of  the  shipper  or  consigner. 
or  solicit  consignments  of  any  character.  Xo 
person  shall  sell  or  receive  or  solicit  oonsip- 
ments,  of  such  commodities  for  sale,  on  cotn- 
mission  without  first  obtaining  a  license  from 
the  State  Railroad  Commission  to  carry  on 
the  business  of  a  commission  merchant  asi 
executing  and  filing  with  the  Secretary  ol 
[461]  State  a  bond  to  the  state  for  the  bene 
fit  of  his  consignors;  the  amount  of  the  bond 
to  be  fixed  and  sureties  to  be  approved  by  the 
commission,  who  may  increase  or  reduce  the 
amount  of  the  bond  from  time  to  time." 

The  complaint  herein  traverses  the  several 
classes  of  business  eniunerated  in  the  part 
of  the  statute  quoted,  except  the  receiving  or 
soliciting  of  consignments  of  any  farm,  dairy 
orchard  or  garden  produce  for  sale  upon  con- 
mission. 

This  specification  is  by  the  statute  madf 
a  prohibited  class  of  business,  separate  aai 
distinct  from  the  sale  of  such  commoditir?. 
and,  not  having  been  denied  in  the  compUic*- 
the  facts  stated  therein  are  insufficient  tc 
authorize  equitable  interference.  Such  beis^ 
the  case,  no  error  was  committed  in  8Qs>tai^ 
ing  the  demurrer.  The  decree  should  there 
fore  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 

Behearing  denied  July  14,  1914. 
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of  the  law  providing  for  a  close  eeason.  If 
the  law  were  unconstitutional ,  it  would  be 
available  hy  way  of  defense  to  the  criminal 
charge,  and  therefore  no  occasion  for  chan- 
cery to  take  jurisdiction  for  the  want  of  an 
adequate  remedy  at  law.  See  Mechem,  Pub. 
OfT.  sec.  992,  and  cases  cited.  It  has  never 
been  found  necessary,  or  expedient  that  the 
validity  and  construction  of  criminal  laws 
should  be  determined  in  chancery,  for  the 
guidance  of  courts  of  criminal  jurisdiction." 
The  present  note  difcusaes  the  recent  cases  ^^  ^°  Sociological  Research  Film  Corp.  v. 
passing  on  the  power  of  a  court  ^f  equity  ^  ^^®^  ^^^^>  ^^  Misc.  605,  146  N.  Y.  S.  492,  it 
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to  enjoin  a  .criminal  prosecution.  The  earli- 
er cases  are  discussed  in  the  notes  to  Frita 
V.  Sims,  19  4^n.  Cas.  458)  and  Crighton  v. 
Dahmer,  35  Am.  St.  Rep.  666.  For  &  dis- 
cussion of  .the  question-  w>hether  an  injunction 
w^ill  b^  granted  against  a  prosecution  under 
an  invalid  ordinance  see  the  notes  to  Thomp- 
son v.  Tucker^  6  Ann,  Caa.  U(X12,  and  New 
Orleans  Baseball,  etc.  Co^  v.  New  Orleans,  10 
Ann.  Cas.  757. 

Oenerdl  Mule* 

The  general  rule  that  an  injunction  cannot 
be  employed  to  restrain  a  criminal  prosecu- 
tion finds  support  in  the  recent  cases.  De 
Queen  v.  Fenton,  98  Ark.  521,  136  S.  VV.  945; 
Ferguson  v.  Martineau,  115  Ark.  317^  171  S. 
W.  472;  Chicago  v.  Chicago  City  R.  Co.  222 
111.  560,  78  N.  E:  890;  Snouffer  v.  Tipton,  161 
la.  223,  142  N.  W.  97,  L.R.A.  191  oB  173; 
Randolph  v.  Kensler,  95  Kan.  32,  147  Pac'. 
11.32;  Franklin  v.  Lacey,  157  Ky.  261,  IG^ 
S.  W.  1126;  Sennette  v.'Police  Jury,  129  La. 
728,  56  So.  653;  Milton  Dairy  Co.  v.  Great' 
Northern  R.  Co.  124  Minn.  239,  144  N.  W. 
764,  49  L.R.A.(N.S.)  951;  Claiborne  County 
V.  Owen,  100  Miss.  462,  56  So.  525;  Kearney 
V.  Laird,  164  Mo.  App.  406,  144  S.  W.  904; 
Rosenberg  v.  Arrowsmith,  82  N.  J.  Eq.  570, 
89  Atl.  524;  Chadwick  Park  Athletic  Club  v. 
Peasley,  142  N.  Y.  S.  586;  Genesee  Recrea- 
tion Co.  V.  Edgerton,  158  X-  Y.  S.  421; 
Southern  Exp.  Co.  v.  High  Point,,  167  N.  C, 
103,  83  S.  E.  254;  Cullom  v.  O'Brien,  3  Tenn. 
Civ.  App.  15;  Lane  v.  Schultz  (Tex.)  146  S. 
W.  1009;  Wiiin  v.  Dyess  (Tex.)  167  S.  W. 
294.  See  also  Georgia  Athletic  Club  v.  At- 
lanta, 139  Ga.  176,  77  S.  E.  30;  Crawford 
V.  Marion,  154  N.- C.  73,  69  S.  E.  763,  35 
L.R.A.(N.S.)  193.  Thus  in  Kleine  v.  Gates 
(Mich.)  153  N.  W.  675,  the  court  quoted 
with  approval  the  following  statement:  "It 
is  a  general  rule  that  criminal  prosecution^ 
cannot  be  restrained  by  injunction.  Once  have 
it  understood  that  they  may  be,  and  the  pub- 
lic would  labor  under  additional  embarrass- 
ment to  the  already  great  obstacles  to  the 
prevention  of  crime.  There  is  no  excuse,  up- 
on reason  or  authority,  for  enjoining  the 
prosecution  of  the  complainant  for  violations 
Ann.  Cas.  1916C. — 73. 


was  held  that  an  injunction  would  not  be 
issued  to  prevent  the  police  from  interfering 
with  the  production  of  a  moving  picture 
called  the  "Inside  of  the  White  Slave  Traffic." 
which  was  in  violation  of  the  penal  code.  The 
court  said :  "The  theatre  in  question  is  oper- 
ated pursuant  to  a  license  granted  by  the 
city  authorities '  aiid  subject  to  the  inspec- 
tion and  supervision  of  such  autliorities.  I 
doubt  if  the  owners  of  the  plaintiff  corpora- 
tion would  have  had  the  audacity  to  under- 
take the  public  display  of  certain  revolting 
details  contained  in  the  exhibition,  knowing, 
as  they  must,  that  their  business  exists  by 
mere  sufferance  o^  the  law,  if  it  were  not 
for  the  general  discredit  in  which  they  evi- 
dently but  erroneously  belieye  the  police  to 
be  held  in  this  city.  The  police  aa  bqdy  is 
entitled  to,  and  I  believe  has»  the  confidence 
of  the  conununijby  at  ]arge,  notwithstanding 
the  reflections  now  and  then  oast  upon  it  by 
the  conduct,  of  some  of  its  unworthy  members. 
It  would  be  equally  unjust,  of  course,  to  stig- 
matize theatrical  managers  as  a  class  be- 
cause of  exhibitions  of  depravity  and  inordi- 
nate greed  for  gain  on  the  part  of  some  of 
its  members.  I  have  been  luiable  to  find  in 
any  neported  case  in  this  department  a  single 
instance  of  police  inteiiference  with  theatrical 
productions  which  waa  not  justified  by  such 
disregard  for  conventional  decency,  on  the  part 
of  the  owners  thereof  as  to  amoimt  to  a  violar 
tion  of  law.  When  persons  engaged  in  merely 
licensed  callings^  as  distinguished  from  oon- 
cededly  lawful  lines  of  business,  abuse  their 
license,  and  run  foul  of  the  Penal  Law,  they 
will  be  relegated  by  a  court  of  equity  to  the 
tribunal  where  such  matters  belong."  Simir 
larly  in  Klinger  v.  Ryan,  91  Misc.  Rep.  71, 
153  N.  Y.  S.  937,  it  was  held  that  equity 
would  not  interfere  with  the  criminal  prose: 
culjion  of  a  motion  picture  concern  even 
though  the  police  were  mistaken  in  their 
conception  of  the  statute.  The  court  said: 
"The  general  rule  is  that  equity  will  not 
interfere  to  prevent  the  enforcement  of  the 
criminal  law,  although  the  police  are  mis- 
taken in  their  opinion  as  to  what  constitutes 
a  crime.  So  held  in  the  cases  of  Sunday 
shows  at  the  well-known  Eden  Musee  (wax 
figures)    (125  App.  Div.  780);  at  the  Keith 
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&  Proctor  theatres  (125  App.  Div.  791); 
and  at  the  Manhattan  Theatre  (movies)  (125 
App.  Div.  784),  the  Appellate  Division,  in 
each  case,  and  many  others,  reversing  Special 
Term  orders  granting  such  injunctions 
against  police  interference.  I  am  well  award 
that  equity  will  by  injunction  prevent  irrep- 
arable injury  by  unlawful  trespass  of  the 
police  on  private  property,  as  held  in  Fair- 
mount  Athletic  .Club  v.  Bingham,  61  Misc. 
410,  but  that  principle  has  no  application 
liere." 

In  Cutsinger  y.  Atlanta,  142  Ga.  555,  83 
S.  E.  263,  L.R.A.1915B  1097,  an  injunction 
^vas  allowed  restraining  the  city  authorities 
from  unwarrantedly  prosecuting  the  defend- 
ant, which  meant  a  heavy  financial  loss  to 
the  defendant. 

•  Exceptions  to  Rule, 

The  recent  decisions  support  the  exception 
to  the  general  rule  that  when  a  criminal  stat- 
ute is  void  or  alleged  to  be  void  on  constitu- 
tional grounds  and  its  enforcement  will  work 
irreparable  injury,  a  court  of  equity  may  en- 
join proceedings  thereunder.  Philadelphia 
Co.  V.  Stimson,  223  U.  S.  605,  32  S.  Ct.  340, 
56  XJ.  S.  (L.  ed.)  670,  affirming  Same  v.  Dick- 
inson, 33  App.  Cas.  (D.  C.)  338;  Louisville, 
etc.  R.  Co.  v.  Alabama  K.  Commission,  191 
fed.  757;  Little  v.  Tanner,  *  208  Fed.  605; 
Van  Deman,  etc.  Co.  v.  Rast,  214  Fed.  827; 
Grand'  Union  Tea  Co.  v.  Evans,  216  Fed.  791, 
ctting  Little  v.  Tanner,  208  Fed.  605;  Ameri- 
can Sugar  Refining  Co.  v.  McFarland,  229 
Fed.  284;  2weigart  v.  Chesapeake,  etc.  R.  Co. 
161  Ky.  463,  170  S.  W.  1194;  Clark  v.  Har- 
ford  Agricultural,  etc.  Ass'n,  118  Md.  608, 
86  Atl.  603;  Huntworth  v.  Tanner,  87  Wash. 
670,  152  Pac.  523.  See  also  Wiseman  v.  Tan- 
ner, 221  Fed.  694;  Evansville  Brewing  Ass'n 
v.  Jefferson  County  Excise  Commission,  225 
Fed.  204;  Paye  ▼.'^Bennett  Piano  Co.  21  Pa. 
Dist.  381.  And  see  the  reported  case.  Thus 
in  Spaulding  v.  McNary,  64  Ore.  491,  130  Pac. 
391,  1128,  it  was  said:  '*The  rule  is  well 
established  that  if  the  threatened  inforcement 
by  prosecuting  officers  of  a  void  statute  will 
affect  the  property  rights  of  a  party,,  injunc- 
tion will  He  to  prevent  the  menace  from  be- 
ing carried  into  effect;  and  that  the  conduct 
of  such  officers,  in  the  case  indicated,  are 
their  personal  acts  in  which  the  state  is  not 
involved."  And  in  Lewis  v.  Turner,  139  Ga. 
174,  76  S.  E.  999,  wherein  it  appeared  that  a 
board  of '  county  commissioners  were  exceed- 
ing their  power  in  trying  road  tax  defaulters 
the  court  in  granting  an  injunction,  said: 
"As  the  county  commissioners  are  attempting 
to  try  defaulters  for  the  non-payment  of  their 
road  tax,  which  under  the  law  could  only  be 
done  by  the  district  road  commissioners,  the 
most  effective,  if  not  the  sole,  remedy  of  the 


citizens  haled  before  them  is  to  enjoin  them 
from  e^ereiaing  ultra  vires  powers.  This  is 
not  an  effort  to  enjoin  a  court  from  exercising 
its  proper  powers  within  its  jurisdiction,  as 
was  the  case  of  Rowland  ▼.  Road  Com'ro,  etc 
133  Ga.  190,  66  S.  £.  404,  but  is  a  proceeding 
against  certain  officials  who  have  no  power 
to  convene  themselves  as  a  court  to  try  road 
defaulters,  to  prevent  them  from  exercising 
such  ultra  vires  powera"  In  Martin  v. 
Baldy,  249  Pa.  St.  263,  94  Atl.  1091.  alfirmr 
ing  Martin  v.  Medical  Education,  etc  Bureau, 
23  Pa.  St.  Dist.  969,  it  was  held  that  a 
person  who  was  prosecuted  under  a  atatnte 
regulating  the  practice  of  optometry  ntight 
obtain  an  injunction.  The  court  said:  **A 
considerable  number  of  persona  who  assert 
that  they  are  practicing  optometrists  withia 
the  state,  have  through  their  counsel,  in  writ- 
ing, expressed  their  desire  to  join  as  parties 
plaintiff  in  the  present  case.  Before  we  take 
up  for  consideration  what  we  regard  aa  th^ 
principal  and  most  Bubstantial  questions  ia 
the  case,  we  may  as  well  dispose  of  two  pre- 
liminary points  which  have  been  raised  bv 
counsel.  The  first  is  that  taken  in  behalf  oi 
the  defendants,  to  the  effect  that,  as  a  court 
of  equity,  we  cannot  take  jurisdiction  of  the 
case  because  of  the  penal  provisions  of  the 
statute ;  in  other  words,  that ,  a  court  will 
uot  enjoin  against  a  criminal  prosecution  of 
those  who  are  charged  with  having  oommitted 
offenses  imder  the  law.  It  may  be  conceded 
without  any  hesitation,  that  under  ordinary 
circumstances,  where  a  single  individual  de 
sires  to  obtain  a  decree  from  a  court  of  equi- 
ty, to  enjoin  a  proceeding  against  him  in  a 
court  of  criminal  jurisdiction,  relief  must  be 
denied  to  him.  We  regard  it  as  well  settled, 
so  well  settled  as  not  to  require  a  citatioc 
of  authorities  upon  the  subject,  that,  except 
in  cases  where  a  multiplicity  of  suits  woulc 
constitute  reason  for  an  exception,  or  where 
an  initial  fundamental  question  of  constitu- 
tionality or  legal  right  is  involved  in  the  ca»«'. 
a  court  of  equity  will  not  intervene,  but  will 
leave  the  plaintiff  to  have  his  rights  deter- 
mined in  the  criminal  proceeding.  In  the 
present  case,  however,  we  have  both  the  ele- 
ments of  a  multitude  of  cases  and  intere^^t^ 
and  a  serious  question  of  constitutional  ri^h: 
and  privilege,  which  the  plaintiffs,  as  it  seem* 
to  us,  have  a  right  to  have  determined  in  the 
first  instance,  and,  if  their  views  of  their 
rights  are  sustained,  to  be  relieved  if  the 
annoyance,'  expense  and  the  possible  prosecu- 
tion, which  might  otherwise  come  to  them,  if 
their  case  cannot  now  be  heard  and  decided 
Their  right  to  practice  their  occupation  is 
a  property  right  and  entitled  to  protectioa. 
unless  it  is  regulated  and  controlled  in  a 
lawful  manner.''  And  In  Truax  v.  Raich. 
239  U.  S.  33,  36  S.  Ct.  7,  affirming  219  Fed. 
273,  in  granting  an  injunction  restraining  a 


SHERaD  Y.  ArtCRlSON. 

11  Oregon  ^. 


1155 


proeeeutfon  tinder'  the  antt-aKen  law,  it  waft 
said:  "It  is  also  settled  that  while  a  court 
of  equity,  generally  speaking,  has  'no  juris- 
diction over  the  prosecution,  the  punishment, 
or  the  pardon  of  crimes  or  misdemeanors' 
(Ib  re  Sibwyer,  124  U.  8.  200,  210,  8  S.  OL 
482»  31  U.  &  (L.  ed.)  402,  405))  a  distinctaon 
obtains,  and  equitable  jsrisdletion  exists  to 
restrain  criminal  prosecutions  under  unoon* 
stitutional  enactments,  when  the  prevention 
of  such  prosecution  is  essential  to  the  safe- 
guarding of  rights  of  property.  Davis,  etc. 
Mfg.  Co.  V.  Los  Angeles,  789  U.  S.  207,  218, 
23  8.  Ct.  498,  47  U.  8.  (L.  ed.)  778,  780; 
BobbiiM  V.  Los  Angeles,  195  U.  S.  223,  241,  ^ 
8.  Ct.  18,  49.U.  8.  (L.  ed.)  169,  177;  Ex  parte 
Young  [209  U.  8.  123,  14  Ann.  Cas.  764^  f» 
S.  Ct.  441,  52  U.  8.  (L.  ed.)  714,  13  L.R.A. 
(N.S.)  932} ;  Philadelphia  Co. .  ▼.  Siimeon, 
223  U.  8.  621,  32  8.  Ct.  340,  56  U.  8.  (L.  ed.) 
577.  The  right  to  earn  a  livelihood  and  to 
continue  in  employment  unmolested  by  ef- 
forts to  enfoixse  void  enactments  should  sim- 
ilarly be  entitled  to  proteetian  in  the  absence 
of  adequate  remedy  at  law.  It  is  said  that 
the  bill  does  not  show  an  eatployment  for  a 
term,  and  that  nnder  an  employment  at'  will 
the  complainant  could  be  discharged  at  any 
time,  for  any  reason  or  for  no  reason,  the 
motive  of  the  employer  being  immaterial. 
The  conclusion,  however,  that  is  sought  -to 
be  drawn,  is  too  brood.  The  fact  that  t&e 
employment  is  at  the  will  of .  the  parties,  re- 
spectively, does  not  make  it  one  at  the  will 
of  others.  The  eraiploye^  has  manifest-  int^- 
est  in  the  fr^dom  of  Uie  teiployer  to  exeraive 
his  judgment  witfaool  illegal  interference  or 
compulsion  and,  by  the  weight  of  authority, 
the  unjustified  interference  o<  third  persons 
is  actionable  adthougfa  the  employment  is  at 
will.''  In  Alexander  y.  Elkins,  132  Tenn.  663, 
179  8.  W.  310,  wherein  it  appeared  that  the 
defendant  was  threatened  with',  criminal 
prosecution  under  a  statute  already  declared 
to  be  unconstitutional  the  court  allowed  an 
injunction,  distinguishing  that  situation  from 
one  where  the  unconstitutionality  of  a  statute 
was  asserted  and  not  proven,  and  saying: 
"In  the  case  of  Kelly  v.  Conner,  122  Tenn. 
839,  396,  123  8.  W.  622,  25  L.R.A.(N.8.) 
201y  it  was  said:  ...  'Cdurts  of  equity 
have  no  jurisdiction  to  enjoin  threatened 
criminal  proceedings  under  a  statute. enacted 
by  a  state  in  the  exercise  of  the  police  power 
in  relation  to  which  the  legislature  has  com- 
plete jurisdiction,  although  it  be  •  charged 
that  the  statute  is  invalid,  and  that  a  multi- 
plicity of  actions  thereunder  will 'injure  and 
destroy  civil  and  property  ifights  of.  the  com*- 
plainants,  and  that  the  damages  resulting 
will  be  irreps^able,  when  the  complainant's 
defense  thereto,  in  a  court  having  jurisdic" 
tion  of  the  offense,  is  adequate  and  uiiem<- 
barrassed;   and  we  hold  that  the  chancery 


courts  of  Tennessee,  neither  under  their  in- 
herent nor  statutory  jurisdiction,  have  any 
such  power  or  jurisdiction,  whatever  may  be 
the  exceptions  to  the  general  rule  in  the 
courts  of  equity  of  other  jurisdictions.*  We 
adhere  to  this  statement  of  the  law,  but 
it  does  not  Apply  to  prosecutions  threatened 
under  acts  which  have  already  been  ad- 
judged unconstitutional  by  this  court.  In 
Kelly  V.  Conner  that  question  was  not  in 
the  mind  of  the  court.  There  it  was  sought 
to  enjoin  threaten^  prosecutions  under  an 
act  which  had  never  been  impeached.  The 
bfll  charged  that  the  act  was  unconstitution- 
al, and  sought  to  have  It  so  declared.  Ample 
reasons  were  given  in  the  opinion  of  the  court 
why  such  la  course  of  litigation  would  be  in- 
admissible under  the  facts  presented  in  that 
case;  but  those  reasons  cannot  be  held  to 
apply  to  a  spurious  prosecution  under  a  sup- 
posititious act,  already  declared  and  adjudged 
by  the  highest  judicial  authority  in  the  state, 
tn  a  regular  judicial  proceeding,  to  be  no 
true  law.  A  warr^t  of  arrest,  charging  a 
party  with  the  violation  of  such  an  act,  is 
just  as  void  of  efficacy  on  its  face  as  if  it 
charged  a  violation  of  the  laws  of  China  or 
Japan.  But  if  by  collusion  between  an  offi- 
cer of- the  law  and  a  private  citizen,  the  lat- 
ter is  suffered  to  procure  warrants  of  arrest, 
and  the  purpose  is  expressed  on  the  part  of 
such  private  citizen  to  continue  the  procure- 
ment of  such  false  warrants  until  he  has  ob- 
tained hundi^eds  6f  them,  if  money  demanded 
be  not  paid,  and  if  the  officer  of  the  iaw^ 
agrees  to  continue  to  issue  them,  and  to  causs 
the  complainant  to  be  arrested  on  them,  until 
he  comply  with  the  unlawful  demand  to  pay 
money,  such  citizen  is  not  relieved  of  the  per-' 
secution  by  the  fact  that.tjb®  warrants  in  fact 
and  law  charge  no  Crime.  He  can,  it  is  true, 
be  ultimately  relieved  ^hen  each  case  is  final- 
ly brought  before  the  higiher  courts,  but  under 
the  allegations  of  the  bill  new  prosecutions 
of  the  same  false  character  will  be  brought, 
since,  accorditig  to  thie  bill,  the  threais  of 
arrest  are  made  notwithstanding  knowledge 
of  the  deci'dion  of  ^the-  Siipreihie  Court  declar- 
ing the  act  void.  It  will  boot  the  complain- 
ant little,  that  he  is  sure  of  overthrowing 
eacli  new' ptosecution  ap  it.  arises.  He  will 
suffer  the  harassment  of  the,  repeated  inter- 
ferences with  hia  liberty^  the  constantly  re- 
curring trials',  and  the  accumulating  expenses. 
Under  such  circumstances  the  remedy  at  law 
is  very  inadequate.  The  whole  persecution 
can  be  ended  by  the  chancery  court,  through 
4tsitft5unct1Ve  pow^,  at  one  stroke.  Why 
^hbiild  the  court  not  exercise  this  power?  It 
is  urged  that  the  chancery  court  has  no  juris- 
diction to  interfere  with  criminal  prosecu- 
tionsj  except  in  the  way  of  protecting  proper- 
ty rights  already  under  its  care,  and  sought 
to  be  disturbed  through  the  agency-  of  a  crimi- 
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&al  proaecution  by  some  party  to  the  litiga-: 
tion,  or  connected  with  the  interestfi  in  liti- 
gation>  thus  depriving  the  court,  indirectly^ 
of  its  control.  Some  other  cases  take  a  wider 
view  of'  the  power  of  the  court  to  protect 
property  rights  against  assaults  through 
criminal  prosecutions,  but  even  on  the  strict- 
er view,  there  can  be,  as  we  think,  no  objec- 
tion to  the  bill  before  us.  The  chancery  court 
is  not  asked  to  invade  the  jurisdiction  of  the 
criminal  court.  There  is  no  question  of  guilt 
or  innocence  to  be  tried.  Under  the  case  stat- 
ed there  are  no  controversies  to  be  settled  by 
a  criminal  court.  There  is  in  this  state  no 
law  under  which  the  acts  charged  can  be  held 
criminal,  and  hence  no  crime  is  cliarged. 
None  of  the  evils  therefore  stand  in  the  yvAj 
which,  are  to  be  eneoimtered  when  the  court 
of  ehancery  attempts  to  usurp  the  functions 
of  courta  of  oriminal  ^virisdiction.  There  is 
before  us  (accepting  the  bill  as  true,  as  must 
be  .done  on  demurrer)  simply  a  bold  misuse 
of  criminal  process,  actual. and  threatened,  to 
harass  a  man  without  any  color  of  legality, 
and  the  expression  of  a  purpose  to  oontinue 
this  unlawful .  use  indefinitely,  through  con- 
nivance of  one  ol  the  law  officers  of  the  state, 
to  compel  complainant  to  pay  money  depiand,- 
ed.  If  there  be  no  precedent  for  the  interfer- 
ence of  a  court  of  chancery  in  .i^uch  a  case  it 
is  time  one  should  be  made.  Certainly  the 
relief  sought  falls  within  the  gen^r.al  scope 
of  those  equitable  principles  which  «a.title  a 
Biiixen  to  protection  against  multiplied^  re- 
peated* '  and  vexaitious .  suits.' 
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False  Pretenses  —  ObtainlnK  Iioaii. 

The  word  "6b tain,"  as  used  •  in  section 
13104,  General  Code,  is  not  limited  to  getting, 
securing  or  appropriating  money  olf  property 
as  owner.  It  includes  as  well  the  getting  or 
securing  of  money  or  property  by  way  of  a 
loan. 

[See  note  at  end  of  this  case.]  .     . 

Indictmeat  —  Varlanoe  <—  .Snrplaaasa* 

Mere  matter  of  unnecessary  particularity 
or  immaterial  description  contained  in  an 
indictment  is  not  sufficient  upon  which  to  base 
a  charge  of  variance  between  pleading  and 
proof.  Such  variance  must  be  based  upon 
some  essential  element  of  the  offense  or  some 
essential  part  (^  sudi  element. 


£|riiiiinfl4  liftw  —  Hannlasa  Error  Rmle. 

A  mistrial  should  not  be  ordered  in  a  cause 
simply  because  some  error  has  intervened. 
The  error  must  prejudicially  affect  the  merits 
of  the  case  and  the  substantial  rights  of  one 
or  both  of  the  psTties,  and  this  is  as  true  of 
the  temporary  absence  of  tiie  judge  as  any 
other  departure  from  due  process  of  Isw  dur- 
ing the  trial  of  a  eause^ 

(Syllabus  by.  court.) 

*  « 

Krror  to  Court  of  Appeals,.  Tuscarawas 
county. 

Criminal  action.  Edward  Tingne  oonyicted 
of  obtaining  money  by  false  pneteoaes  aad 
brings  error.  The  facts  are  stated  ia  the 
opinion. .  -  Aitiucbd. 

Buehanan,  Meed  d  JCvseeii  for  plaintiff  in 
error. 

W.  F.  WfHgU  for  delendukt  in  error. 

[368]  War  Ay  ATm,  j  Ji*-Plaintiff  in  error 
was  indicted  by.  the  graad  jury  of  Tuscarawas 
county  for  obiainin^  money  from  one  Alice 
M.  Ohliger  by  false  pretenses.' 

[369]  The  indietment  was  in  the  unal 
form,  save  and  except  the  falae  pretenses 
pleaded  aad  also  certain  uses  -to  which  the 
money  was  to  be  applied.  That  portiMi  of 
the  indictment  relating  to  the  falae  pretc-nses 
barged  is  in  substance  as  follows:  That 
said  Edward  W.  Tingue,  on  the  17th  day  of 
May,1910»  in  the  county  of  Tuaoarawas,  with 
the  intent  unlawfully  -and  feloniously  to  de- 
fraud '  one  Alioe.  M.  Ohliger,  did  them  and 
there  unlawfully,  feloniMisly  and  knowingly 
falsely  pretend  to  her;  the  said  Alioe  3d. 
Ohliger,  that  he^  the  said  Edward  W.  Tingue, 
was-  then  aU^  .there  the  owner  of  a  large 
estate  in  the  state  of  New  York,  worth  $20,- 
000,  from  wliieh  he  received  a  large  annual 
income;  that  he,  the  said  Edward  W.  Tingne, 
was  then  and  there  the  owner  of  other  Tulna- 
hie  property  in  the  state  of  New  York  of  the 
Talue  of  $17,000;  ti^  he,  the  said  Edward 
W.  Tingue^  was  then  and  there  the  owner  of 
valuaUe  railroad-  stock  in  The  Pittsburgh, 
Cincinnati,  Chicago  A  St.  Louis  Railway  Com- 
pany; thst  he^  the  said  Edward  W.  Tingne. 
was  then  and  there  the  owner  of  valuable 
stock  in  a  woolen  mill*  in  tiie  DominioB  of 
Canada,  which  said  woolen  mill  would  be  of 
the  wdue  of  $1,000,000  when  completed,  and 
that  he,  the  said  Edward  W.  Tingue,  then  nnd 
there  had  the  right  to  sell  and  dispose  of 
stock  of  the  siforeeiaid  woolen  mill;  that,  by 
which  said  faUe  pretenses,  then  and  there 
made  as  aforesaid,  said  Alice  M.  Ohliger,  tken 
and  there  believing  said  false  pietenaca  to  be 
true,  and  relying  and  acting  upon  that  belief, 
was  induced  then  and  there  to  and  did  pay 
to  the  said  Edward  W.  Tingue  the  sua  of 
$1,600  in  money  of  the  personal  pn^erty  of 
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the  [370]  said  Alice  M.  Ohliger  t»  be  by  him, 
the  said  Edward  W.  Tingue,  investied  in  said 
woolen  mill  stock  in  the  name  of  her,  the  said 
Alice  M.  Ohliger. 

It  is  admitted  that  the  indictment  nega- 
tived the  truth  df  said  false  pretchsee  and 
also'  charged  that  silid  Tingue  well  knew  the 
said  false  pretenses  to  be  false  at  the  time  of 
making  the  same. 

A  general  demurrer  Was  filed  to  the  indict^ 
ment,  which  was  oremiled  iEind  the  defendant 
below  excepted.  A '  plea  of  not  guilty  was 
then  entered  and  the  case  proceeded  to  iriBl 
to  a  jury,  resulting  in  a  verdict  of  'guiHyi. 
A  motion  for  a  ne#  trial,  containing  some 
fourteen  grounds,  was  then  interposed  by  the 
defendant,  which  motion  was  by  the  cottrt 
overruled,  exceptions  taken  and  sentence  im- 
posed. Thereupon  the  case  proceeded  on  error 
to  the  court  of  appeals,  which'  affirmed  th« 
judgment  beloW,  and  t6  that  judgment  of 
affinnance  error  was  prosecuted  to  this  court 
to  reverse  the  judgment  below. 

The  first  question  to  be  determined  is,  Ddes 
the  indictment  charge  the  offense  of  "obtain- 
ing money  by  false  pretenses?" 

It  is  elementary  that  the  elements'  ttt  th« 
offense  are  provided  by  the  statute. 

Section  13104,  General  Code,  reads  as  fol*- 
lows:  "Whoever,  by  false  pretense  and  with 
intent  to  defraud,  obtains  anything  of  value 
or  procures  the  signature  of  another  as 
maker,  indorser  or  guarantor  to  a  bond,  bill, 
receipt,  promissbrj^  note,  draft,  check  or  other 
evidence  of  indebtedness  or  whoever  sells,  bar- 
ters or  disposes  of  a  bond,  bill,  receipt,  prom- 
issory note,  draft  or  check  or  offers  so  to  do, 
[371]  knbwing  the  signature  of  the  maker, 
indorser  or  guarantor  thereof,  to  have  beeh 
obtained  by  false  pretense,  if  the  value  of  the 
property  or  instrument  so  procured,  sold,  bar^ 
tcred  or  disposed  of,  is  thirty-five  dollars  or 
more,  shall  be  imprisoned  in  the  penitentiary 
not  less  than  one  year  nor  more  than  three 
years,  or,  if  less  than  that  sum,  shall  be  fined 
not  less  than  ten  dollars  nor  more  than  ottle 
hundred  dollars  or  imprisoned  not  less  than 
ten  days  nor  more  than  sixty  days,  or  both." 

An  examination  of  the  indictment  in  con- 
nection with  the  statute  clearly  discloses  that 
every  essential  element  pf  the  offense,  both 
as  provided  by  the  statute  and  numerous  de- 
cifion^  thereunder  by  ih^s,  c^^rt,  h^ye  hfc^. 
adequately  pleaded^  and  that  th9  (kmurrer, 
therefore,  was  rightly  overriftM.    • 

Upon  the  trial  the  whole  transaction  be- 
tween the  parties  was  fully  disclosed,  both 
by  the  prosecuting  witness  and  the  other  wit- 
nesses to  the  transaction.  Upon  the  evidence 
the  defendant  moved  for  a.  directed  verdict  in 
Ilia  favor  upon  the  ground  of  variance  be- 
tween pleading  and  proof.  That  variance  he 
predicates,  first,  upon  the  Word  '^obtains." 
He  claims  that  the  evidence  clearly  shows 
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that  the  prosecuting  witness  made  the  der 
fendant  her  agent  to  receive  the  custody  of 
$1,500  of  her  money  to  be  invested  by  him 
in  her  name,  and  that,  therefore,  he  did  not 
acquire  title  or  ownership  over  said  $1,500. 
However,  in  order  to  commit  the  crime  of 
obtaining  money  under  falee  pretenses,  it  is 
not  necessary  to  acquire  title  or  ownership. 
One  may  acquire  a*  mere  loan  of  money  by 
such  false  pretenses  [372]  and  commit  an 
oSentie  pursuant  to  the  •  statute.  Indeed,  it 
Woiild  be  a  moet' dangerous  doctrine  to  permit 
men  by  falsely  and  fraudulently  represeating 
their  finattoial  standing,  to  «ecirre  a  loan  or 
credit  and  tiMn  hold  that  no  crime  had  been 
committed  by  false  and  fraudulent  represen* 
tations. 

The  word  '^obtain^^'  means  just  what  it  H^ys* 
to  get,  to  secure  possession  of.  It  is  used  in 
the  ordinary  sense 'and  has  no  technical  mean- 
ing beyond  that. 

The  second  alleged  variance  is  predicated 
upon  the  last  three  or  four  lines  of  the  int- 
dictment,  to-wit,  '''to  be  by'  him,  the  said 
Edward  W.  Tingue^  invested  in  sttid  woolen 
mill  stock  in  the  name  of  her,  the  said  Alice 
M.  Ohliger."  The  prosecuting  witness  upon 
the  stand  testified  that  the  money  vm%  paid 
to  Tingue,  not  agreeable  to  this  language  of 
the  indictment  but,  upon  the  contrary,  merely 
ad  a  loan.  Whereupon  the  defendant  claims 
that  this  wa»  a  fatal  variance,  that  the  trans*- 
actions  are  entirely  different  and  that,  there- 
fore, the  defendant  should  have  been  dis^ 
charged  at  the  close  of  the  state's  evidence. 
What  is  a  variance  as  known  in  criminal  law 
and  procedure? 

Section  13582,  General  Code,  reads:  "When, 
on  the  trial  of  an  indictment,  there  appears 
to  be  a  variance  between  the  sta/tement  in 
such  indictment  and  the  evidence  offered  in 
proof  thereof;  in  the  christian  name  or  sur- 
name, or  both  or  other  description  of  a  person 
therein  named  or  described- or  in  the  name  or 
description  of'  a  matter  or  ^ing  therein 
named  or  described,  such  variance  shall  not 
be  ground  for  kn  acquittal  of  the  defendant^ 
unless  [373]  the  court  before  which  the  trial 
is  had,  finds  that  siich  variance  is  material 
to  the  merits  of  the  case  or  may  be  prejndi^ 
cial  to  the  defendant." 

The  provisions  of  this  section  are  dear  and 
conclusive,  both  upon  the  covrt  and  the  de- 
fendant. The  previous  section^ '  13581, .  General 
•Code,  also  throws  much  light  upon  what  are 
material  or  immaterial  matters  in  an  indict- 
ment: 

^*Bec.  13581.  An  indictanent  shall  not.be  in- 
valid, and  the  trial,,  judgment  or  other  pro- 
ceeding '  stayed,  arrested  or  alEected'  by  the 
-omission  of  the  words  .'with  force  and  arms,' 
or  words  of  similar  import,  or  the  words  ^as 
appears  by  the  record,-  or  for  emitting  to 
state  the  time  at  which'  the  offense  was  com- 
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mitted,  in  a  case  in  which  time  is  not  of  the 
ABsence  of  the  offense;  or  for  stating  the  time 
imperfectly;  or  for  want  of  a  statement  of 
the  value  or  price  of  a  matter  or  thing  or 
the  amount  of  damages  or  injury,  where  the 
value  or  price  or  the  amount  of  damages  or 
injury  is  not  of  the  essence  of  the  offense; 
or  for  the  want  of  an  allegation  of  the  time 
or  place  of  a  material  fact,  when  the  time 
and  place  have  once  been  stated  therein;  or 
that  dates  and  numbers  are  represented  by 
figures ;  or  for  an  omission  to  allege  that 
the  grand  jurors  were  impaneled,  sworn  or 
charged ;  or  for  surplusage  or  repugnant  alle- 
gation when  there  is  sufficient  inatter  alleged 
to  Indicate  the  crime  and  person  charged ;  or 
for  want  of  averment  of  matter  not  necessary 
to  be  proved;  or  for  other  defects  or  imper- 
fections which  do  not  tend  to  prejudice  th^ 
substantial  rights  of  the  defendant  upon  the 
merits." 

[374]  Under  the  proof  the  trial  judge  held 
that  the  variance  claimed  was  not  material 
to  the  merits  of  the  case  and  not  prejudicial 
to  the  defendant.  What  is  meant  by  the 
language  "not  material  to  the.  merits  of  the 
case?*'  Clearly  it  must  relate  to  matters 
that  need  to  be  pleaded  and  proved  by  the 
state.  That  is,  it  relates  to  the  elemente  of 
the  offense.  Mere  matter  of  unnecessary  par- 
ticularity or  description,  being  wholly  unnec- 
essary and  immaterial*  should,  not  affect  the 
"merits  of  the  case/'  and  caimot,  therefore, 
be  prejudicial  to  the  defendant. 

If  the  defendant  Tingue  obtained  the  money 
by  false  pretenses,  what  posAible  interest 
could  the  state  have,  or  anybody  else,  for  any 
pleading  or  proving  what  he  did  with  the 
money,,  because  the  crime  had  already  been 
committed?  Bven  had  he  returned  the  money 
Ao  Mrs.  Ohliger,  the  prosecuting  witness,  it 
would  not  wipe  out  the  crime  any  more  than 
the  thief  by  returning  the  money  could  wipe 
out  the  theft.  The  variance  relates  to  a  mat- 
ter of  immaterial  form  rather  than  a  material 
fact  and  could,  therefore,  in  no  way  "preju- 
dice the  substantial  .rights  of  the  defendant 
upon  the  merits." 

The  court  was  right  in  oveiruling  the  mo- 
tion ol  the  defendant  based  upon  the. claimed 
variance  between  pleading  and-  proof. 

One  other  error  is  claimed  by  reason  of 
which  the  judgment  of  the  court  below  should 
l>e  reversed.  It  is  claimed  by  the  defendant, 
and  he  has  made  an  aflSdavlt  to  that  effect^ 
that  during  the  trial,  while  the  argumenta  of 
counsel  were  being  made,  the  trial  judge  was 
absent  from  the  eourt  room,  and  that,  £375] 
therefore,  vnder  the  authority  of  Miller  v. 
State,  73  Ohio  St.  195,  76  N.  £.  823,  there 
was  a  virtual  dissolution  of  the  court  and  a 
mistrial,  for  which  the  defendant  was  in  no 
way  responsible,  and  that,  therefore,  he 
Aould  go  acquit.     We  are  entirely  content 


with  the  doctrine  laid  down  in  the  Miller 
supra*  but  it  will   be  noted  that  the  third 
paragraph  of  the  syllabus  reads  as  follows: 

"Where  it  is  shown  that  a  judge  daring  a 
trial  of  one  accused  of  murder  is  so  far  ab- 
sent, and  for  such  length  of  time,  as  to  pre- 
vent his  control  of  the  conduct  of  the  trial 
while  the  prosecuting  attorney  is  makixig  the 
last  argument  to  the  jury,  and  during  sadi 
absence  that^  officer,  in  the  hearing  of  the 
jury,  commits  upon  matters  not  in  evidence 
and  e;ctraneous  to  the  case,  which  are  calcu- 
lated ,to  work  serious  prejudice  to  the  de- 
fendant, and  accuses  the  defendant's  counsel 
of  conduct  apart  from  the  proceedings  of  the 
trial  of  a  highly  unprofessional  or  criminal 
character,  such  prejudice  will  be  presumed  as 
to  reqnire  a  reversal  of  the  judgment." 

The  whole  doctrine  is  predicated  upon  the 
misconduct  of  counsel  to  the  prejudice  of  the 
defendant  during  such  absence. 

The  chief  purpose  of  the  presence  of  the 
judge  while  the  arguments  of  counsel  are 
beins  ipade  to  the  jury  is  to  see  to  it  that 
the  procedure  is  regular,  that  the  ethics  of 
counsel  shall  be  duly  observed,  that  no  unfair 
or  unjust  advantage  shall  be  taken  by  one 
side  as  against  the  other  and  that,  if  objec- 
tion be  made  to  misconduct  of  any  counsel, 
there  shall  be  a  judge  present  to  entertain  it 
and  to  properly  rule  upon  it. 

[376]  Now,  it  is  not  claimed  in  this  case 
that  there  was  any  misconduct  of  counsel 
during  the  argiuneat  nor  anything  else  irreg- 
ular or  erroneous,  except  the  mere  temporary 
absence  of  the  trial  judge  during  a  part  of 
the  argument  and  while  said  trial  judge  was 
preparing  his. charge  to  the  jury.  It  does  not 
appear  from  the  record  that  there  was  any 
objection  to  such  absence,  nor  that  it  resulted 
prejudicially  in  anywise  to  the  defendant. 

Others  errors  are  complained  of,  but  we  do 
not  deem  them  of  sufficient  importance  to 
discuss  them  in  detaiL 

We  find  no  error  in  the  record  and  the 
judgment  below  is,  therefore,  affirmed. 

Judgment  affirmed. 

Nichols,  C.  J.,  Johnson,  Donahue  and  New- 
man, JJf.,  concur.  Wilkin,  J.,  not  partici- 
pating. 
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4.  Statement  Concerning  Ownership  of 

Property,  1160, 

5.  Statement    in    Writing    Concerning 

Financial  Ability,  1161. 

6.  Statement  Concerning  Supernatural 

Powera,  1161. 

7.  Statement    Concerning   Use    to    Be 

Made  of  Loan,  1161. 

8.  Statement  of  Intention  to  Work  Out 

Loan,  1162. 
0.  Statement  by  Bank  Officer  to  Obtain 
Deposit,  1162. 


i.  General  Bute, 

Obtaining  a  loan  of  money  under  a  promise 
to  repay  it,  without  other  representation,  al- 
though there  is  actually  no  intention  to  re- 
pay it,  does  not  constitute  the  crime  of  ob- 
taining money  by  false  pretenses.  State  t. 
Montgomery,  66  la.  195,  9  N.  W.  120.  But 
^vhe^e  one  obtains  a  loan  of  money  by  means 
of  false  pretenses  relating  to  a  past  or  ex- 
isting fact,  he  may  be  convicted  of  the  crime 
of  obtaining  money  by  false  pretenses.  - 

England.-— Beg,  v.  Ball,  C.  &  M  249,  41 
£.  C.  L.  140;  Beg.  T.  Stevens^  1  Cox  C.  C.  83; 
Reg.  V.  Meakin,  11  Cox  C.  C.  270,  20  I4.  T. 
N.  S.  544,  17  W.  R.  683;  Reg.  v.  Burgon,  7 
Cox  C.  C.  131,  Hears  ft  B.  11,  25  L.  J.  M.  C. 
106.  2  Jur.  (N.  8.)  596,  4  W.  R.  525;  Reg. 
V.  Roebuck,  7  Cox  C.  C.  126,  Dears  &  B.  24, 
25  L.  J.  M.  C.  101,  2  Jur.  (K  S.)  597,  4 
W.  R.  514;  Reg.  v.  West,  8  Cox  C.  C.  12, 
Dears  &  B.  675,  27  L.  J.  M.  C.  227,  4  Jur. 
(X.  S.)  514,  6  W.  R.  506;  Reg.  v.  Archer, 
6  Cox  C.  C.  515,  Dears  449,  3  C.  L.  R.  623, 
1  Jur.  (N.  S.)  479;  Reg.  v.  Villeneuve,  2 
East  P.  C.  830;  Rex  v.  Carpenter,  22  Cox 
C.  C.  618,  76  J.  P.  158;  Reg.  v.  Crosseley,  2 
M.  &  R.  17,  2  Lewin  C.  C.  164. 

Canada.— B^:  v.  Huppel,  21  U.  C.  Q.  B.  281. 

California. — People  v.  Jordan,  66  Cal.  10, 
4  Pac.  773,  56  Am.  Rep.  73. 

Colorado. — Clarke  y.  People,  53  Colo.  214, 
125  Pac.  113. 

Delaware, — ^State  v.  Ni<;hols,  Houst.  Crim. 
Gas.  114. 

Florida,—MoTTia  v.  State,  54  Fla.  80,  14 
Ann.  Cas.  285,  45  So.  456. 

Oeor^.-^Branham  v.  State,  96  Ga.  307»  22 
8.  E.  957 ;  Williams  v.  State,  105  Ga.  606)  31 
S.  £.  546;  Brown  v.  State,  6  Ga.  App.  329, 
64  8.  E.  1001. 

/lHnof8.--Berkenfteld  v.  People,  191  111.  212, 
61  N.  E.  96;  Lucas  ▼.  People,  75  111.  App.  602. 

Indiana, — Casily  r.  State,  32  Ind.  62; 
Strong  V.  State,  86  Ind.  208,  44  Am.  Rep.  292. 

Iowa, — State  v.  Montgomery,  56  la.  195,  9 
K.  W.  120;  State  t.  Fooks,  66  Ta.  196,  462, 
21  N.  W.  561,  773.  See  also  State  V.  Hoi- 
lingswortb,  132  la.  471,  109  N.  W.  1003. 


Kentucky, — Com.  v.  Schwartz,  92  Ky.  510, 
18  S.  W.  775,  36  Am.  St.  Rep.  609. 

Masaachuaeits. — Com.  v.  Lincoln,  11  Allen 
293;  Com.  ▼.  Coe,  115  Mass.  481. 

Michigan. — People  v.  Oscar,  105  Mich.  704, 
63  N.  W.  971;  People  v.  Segal,  180  Mich.  316, 
146  N.  W.  644. 

Miaaouri. — State  v.  Hubbard,  170  Mo.  340, 
70  S.  W.  883 ;  State  v.  McBri^n,  266  Mo.  594, 
178  S.  W.  489. 

New  York. — Thomas  v.  People,  34  N.  Y. 
351 ;  People  v.  Aronson,  156  N.  Y.  S.  396. 

Ohio, — See  the  reported  case. 

Pennaylvania. — Com.  v.  Hutchinson,  1  Pr. 
L.  J.  Rep.  302,  2  Pa.  L.  J.  250;  Com.  v.  Lund- 
berg,  18  Phila.  482,  43  Leg.  Int.  260;  Com. 
V.  Wallace,  114  Pa.  St.  410,  6  Atl.  685,  60 
Am.  Rep.  353. 

If  a  loan  of  money  is  obtained  by  false  pre- 
tenses, an  intent  to  defraud  exists,  even 
though  the  borrower  intends  to  repay  the 
money.  Rex  v.  Carpenter,  22  Cox  C.  C. 
{Eng.)  618,  76  J  P.  158;  Com.  v.  Schwartz, 
92  Ky.  510,  18  S.  W.  776,  36  Am.  St.  Rep. 
609.  And  the  fact  that  he  has  good  reason 
to  believe  that  he  will  be  able  to  repay  the 
money  is  no  defense,  if  the  loan  is  obtained 
by  false  pretenses.  Rex  v.  Carpenter,  supra. 
In  that  case  the  court  said:  "If  the  defend* 
ant  made  statements  of  fact  which  he  knew 
to  be  untrue,  and  made  them  for  the  purpose 
of  inducing  persons  to  deposit  with  him 
money  which  he  knew  they  would  not  deposit 
but  for  their  belief  in  the  truth  of  his  state- 
ments, and  if  he  was  intending  to  use  the 
money  so  obtained  for  purposes  different  from 
those  for  which  he  knew  the  depositors  under- 
stood from  his  statements  that  he  intended  to 
use  it,  then,  gentlemen,  we  have  the  intent  to 
defraud,  although  he  may  have  intended  to 
repay  the  moiiey  if  he  could,  and  although  he 
may  have  honestly  believed,  and  may  even 
have  had  good  reason  to  believe,  that  he 
would  be  able  to  repay  it." 

Likewise,  actual  repayment  of  a  loan  does 
not  exonerate  a  person  who  has  obtained  the 
loan  by  false  pretenses.  Williams  v.  State, 
105  Ga.  606,  31  S.  E.  546.  And  see  the  re- 
ported case. 

The  fact  that  the  money  is  loaned  for  an 
illegal  purpose,  has  been  held  to  be  no  defense 
to  a  prosecution  for  obtaining  the  loan  by 
false  pretenses.     Casily  v.  State,  32  Ind.  62. 

J/.  lUustrationa  of  Rule, 

1.  Statement  Concerning  Secubity  fob 

Loan.' 

Tlie  crime  of  obtaining  money  by  false  pre- 
tenses it  committed  by  one  who  proccifes  a 
loan  of  money  by  reason  of  fraudulent  mis- 
representations   concerning    the   security    on 
>k  which  the  money  ts  loaned.    Reg.  v.  Bin'gon^ 
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7  Cox  0.  C.  (Eng.)  131,  Dears  &  B.  11,  25 
L.  J.  M.  C.  105,  2  Jur.  (N.  S.)  596,  4  W.  K. 
625;  Reg.  v.  Meakin,  11  Cox  C.  C.  (Eng.j 
270,  20  L.  T.  N.  S.  544,  17  W.  R.  683;  Reg. 
V.  Huppel,  21  U.  C.  Q.  B.  281 ;  people  v.  Jor- 
dan, 66  Cal.  10,  4  Pae.  773,  56  Am.  Rep.  73; 
Morris  v.  State,  54  Fla.  80,  14  Ann.  Cas. 
285,  45  So.  456;  Brown  v.  State,  6  Ga.  App. 
329,  64  S.  E.  1001;  Com.  v.  Coe,  115  Mass. 
481;  Com.  v.  Lincoln,  11  Allen  (Mass.)  233; 
People  V.  Oscar,  105  Mich.  704,  63  N.  W.. 
971;  State  v.  Hubbard,  170  Mo.  346,  TO  S. 
W.  883.  Thus,  It  has  been  held  that  a  person 
is  guilty  of  the  crime  of  obtaining  money  by 
false  pretenses  where  he  misrepresents  the 
vi^lue  of  hondst  whicli  he  offers  as  security  for 
a  loan.  People  v.  Jordan,  66  Cal.  10,  4  Pac. 
773,  5 9  Am.  Rep.  73,  or  where  he  procures  a 
loan  of  money  by  giving  a  mortgage  on  prop- 
erty which  he  does  not  own.  See  the  note  to 
Morris  v.  State,  14  Ann.  Cas.  285. 

One  may  be  guilty  of  tJie  crime  of  obtain- 
ing money  by  false  pretenses,  in  obtaining  a 
loan  from  a  pawnbroker  by  reason  of  false 
pretenses  concerning  the  pledge  he  offers  as 
a  security.  Reg.  v.  Stevens,  1  Cox  C.  C. 
(Eng.)  83;  Reg.  v.  Roebuck,  7  Cox.C.  C. 
(Eng.)  126,  Dears  &  B.  24,  25  L.  J.  M.  C. 
101,  2  Jur.  (N.  S.)  597,  4  W.  R.  514.  See 
also  Reg.  v.  Ball,  C.  &  M.  249,  41  E.  C.  L. 
140.  Thus  where  a  person  had  been  in  the 
habit  of  pledging  and  redeeming  certain  in- 
gots of  silver,  which  had  been  tested  and 
found  genuine,  it  was  held  that  he  was  guilty 
of  obtaining  money  by  false  pretenses,  where 
he  obtained  a  loan  on  ingots  of  worthless 
metal  by  pretending  that  they  were  the  genu- 
ine silver  ingots  which  he  had  previously 
pawned.  Reg.  v.  Stevens,  1  Cox  C.  C.  (Eng.) 
83.  It  has  been  held  that  though  no  reliance 
is  placed  on  the  prisoner's  statement  as  to 
the  value  of  the  pledge,  and  a  loan  is  not 
made  by  reason  of  tests  made  by  the  pawn- 
broker, the  prisoner  may  be  convicted  of  an 
attempt  to  commit  the  crime  of  obtaining 
money  by  false  pretences.  Reg.  v.  Roebuck, 
7  Cox.  C.  C.  (Eng.)  126,  Dears  &  B.  24,  25 
L.  J.  M.  C.  101,  2  Jur.  (N.  S.)  597,  4  W. 
R.  614 ;  Reg.  v.  Ball,  C.  &  M.  249,  41  E.  C.  t. 
140.  However,  it  has  been  held  that  one  is 
not  guilty  pf  obtaining  money  by  false  pre^ 
tenses  where  he  obtain^  a  loan  of  money  by 
reason  of  "puffing"  or  exaggerated  statements 
concerning  the  value  of  the  pledge.  Reg.  v. 
Bryan,  7  Cbx  C.  C.  (Eng.)  312,  Dears  &  B. 
265,  26  L.  J.  M.  C.  84,  3  Jur.  (N.  S.)  620, 
5  W.-R.  598;  Reg.  v.  Lee,  8  Cox  C.  C.  (Eng.) 
233. 

(       « 

t  * 

2.  8TATB1CKNT  CONCBKNINO  OcOtTPATION  OT- ' 

BomowEB. 

A  person  may  be  guilty,  of  .obtaining  moiUBy 
by  false  pretenses,  where  he  obtains  a  loan 


of  money  by  reason  of  false  statements  con- 
cerning his  occupation.  Reg.  v.  Fry,  7  Cox 
C.  C.  (Eng.y  394,  Dears  &  B.  449,  27  L.  J. 
M.  C.  68,  4  Jur.  (N.  S.)  266,  6  W-  R.  245; 
Rex  v.  Villeneiive,  2  East.  P.  C.  (Eng.)  830; 
Branham  v.  State,  96  Ga.  307,  22  S.  E.  957; 
Thomas  V.  People,  34  N.  Y.  351.  Thus,  the 
crime  is  committed  where  a  loan  of  money  is 
obtained  by  reason  of  a  false  statement  that 
one  keeps  a  shop.  Reg.  v.  Fry,  7  Cox  C.  C. 
(Eng.)  394,  Dears  &  B.  449,  27  L.  J.  M.  C 
68,  4  Jur.  (N.  S.)  266,  6  W.  R.  245;  or  is  in 
the  employment  of  a  certain  person.  Rex  v. 
Villeneuve,  2  East  P.  C.  (Eng.)  830;  or  has 
been  in  the  employment  of  a  certain  person 
and  Uas  money,  due  him,  Branham  v.  State, 
96  Ga.  307,  22  S.  E.  967 ;  or  is  a  chaplain  in 
the  army,  and  is  a  friend  of  a  certain  person, 
Thomasv.  People,  34  N.  Y.  351. 

3.  Statemsitt  Concern  I  xq  Membebship  is 

Obdeb. 

It  has  been  held  that  a  person  who  obtains 
a  loan  of  money  by  falsely  representing  that 
he  is  a  member  of  a  oei'tain  order,  is  guilty 
of  the  crime  of  obtaining  money  by  false  pre- 
tenses. Strong  ▼.  State,  86  Ind.  208,  44  An. 
Rep.  292. 

4.  Statement  CoiKnEBNiKQ  OwinsBSHip  or 

PBOFEBrr. 

One  who  obtains  a  loan  of  money  by  falsely 
representing  that  he  is  the  owner  of  Taliis.ble 
property  may  be  convicted  of  the  crime  of 
obtaining  money  by  false  pretenses.  Williams 
V.  State,  105  Ga.  606,  31  S.  £.  546;  Casily  ▼. 
State,  32  Ind.  62;  People  v.  Segal,  180  Mich. 
316,  146  N.  W.  644;  State  v.  McBrien,  265 
Mo.  594,  178  S.  W.  489;  Tingue  v.  State,  90 
Ohio  St.  368,  108  X.  E.  222;  Com.  v.  Hutchin- 
son, 1  Pa.  L.  J.  Rep.  302,  2  Pa.  L.  J.  250; 
Com.  V.  Lundberg,  18  Phila.  482,  43  Leg.  Int. 
260.  Thus  where  it  appeared  that  a  person 
borrowed  one  hundred  dollars  by  falsriy  rep- 
resenting that  he  had  just  bought  a  railroad 
and  needed  the  money  to  finish  paying  for  it. 
it  was  held  that  he  was  guilty  of  obtaining 
money  by  false  pretenses.  Williams  ▼.  State, 
105  Ga.  606,  31  S.  E.  546.  Likewise,  where 
it  appeared  that  a  loan  was  obtained  by  a 
false  representation  that  the  prisoner  owned 
three  carloads  of  potatoes  and  needed  five 
hundred  dollars  to  complete  the  deal,  the 
prisoner  was  held  to  be  guilty  of  obtaining 
money  by  false  pretenses.  People  ▼.  Segal. 
180  Mich.  316,  146  N.  W.  644.  And  where  a 
loan  was  obtained  by  a  false  representatioa 
that  the  prisoner  had  funds  in  the  hands  ol 
a  guardian,,. and  would  procure  money  from 
his  mpther  to  repay  the  loan,  a  conviction  for 
obtaining  money  by  false  pretenses  was  sus- 
tained. Copi,  Vr  Hutchinson,  1  Pa.  Lw  J.  Rep. 
302,  2  Pa.  L.  J.  250. 
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90  Ohio 
Where  a  person  obtained  a  loan  of  money 
by  falsely  representing  that  he  was  the  owner 
of  three  saloons,  it  was  held  that  he  was 
guilty  of  obtAJning  money  by  iilB^  preteBaes, 
even  though  he  acttially  owned'  one  saloon, 
and  the  fact  that  he  thought  tlic  other  saloons 
belonged  to  him  by  reason  of  their  being,  his 
wife's  property,  would  not  exonerate  him. 
Com.  V,  Lun4berg»  18  PiiiU.  (Fa«)  482,  43 
Leg.  Int.  260. 

5.Btateme2^  nr  WfiiTiNcr  Cottcshhino    ' 
Financial  ABiLrtY. 

Under  statutes  making  it  a  crime  to  obtain 
credit  by  means  of  a  false  statement  in  writ* 
ing  concerning  one's  financial  ability,  a  per- 
son may  be  convicted  where  he  obtains  a  loan 
of  money  by  means  of  a  false  statement  in 
writing  concerning  his  financial  ability.    Ber-. 
kenfield  ▼.  People,  101  111.  272,  61  N.  £.  96 ; 
Lucas  T.  People,  76  111.  App.  662;  People  v. 
Aronson,  166  N.  Y.  8.  3«6.     Thus,  where  a 
husband   discounted  a  note  indorsed  by  his 
wife,   by   meani^   of   a   false   statement   from 
the  wife  concerning  her  financial  ability,  It 
was  held  that  both  the  husband  and  the  wife 
were  guilty  of  the  statutory  crime  of  obtain* 
ing  property  by  use  of  a  false  statement  and 
that  they  could  have  been  convicted  of  lar- 
ceny in  obtaining  money  by  means  of  false 
pretenses.    People  v.  Aronson^  supra,  wherein 
the   court   said:      ''The   defendant's    counsel 
claims   the   section   cannot  apply  to  Harry 
Aronson,  as  he  made  no  false  statement  re- 
garding his   own   liability,  bui  that  of  an- 
other;  second,  that  it  cannot  apply  to  Id« 
Aronson,  as  she  received  no  money  benefit. 
Taken  apart,  this  section  reads:     'Who  shall 
knowingly  cause  to  be  made  any  false  state- 
ment, in  writing,  with  intent  that  it  shall  be 
relied  upon  respecting  the  financial  condition 
of  any  other  person  for  whom  he  is  acting, 
for  the  purpose  of  procuring  a  loan  or  dis- 
count of  a  promissory  note  for  the  benefit  of 
himself,  is  guilty  of  a  misdemeanor.'     The' 
defendant  Harry  Aronson  is  directly  within 
this  provision,  as  in  presenting  the  statement 
of  Ida  Aronson  to  the  bank  he  was  acting  for 
her,  and  in  consequence  received  the  money. 
Ab  to  Ida  Aronson,  the  section  would  read: 
'Any  person  who  shall  make  any  false  states 
ment,  in  writing,  with  intent  that  it  shall  be 
relied  npon  respecting  the  financial  conditioii 
of  herself  for  the  purpose  of  procuring  tlie 
discount  of  a  promissory  note,  for  the  benefit 
of    herself,    is    guilty    of    a    misdemeanor.' 
'Benefit/   as   used   in   this   section,  does  not 
mean  that  the   person   must   necessarily   re- 
ceive the  money,   for   it  includes  credit  ex- 
tended to  an  indorser  upon  tUfe  strength  of 
his  statement.     An  indorser  receives  benefit 
from  the  bank  when,  in  reliance  upon  his 
signature  and  upon  his  financial  statement. 
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the  bank  extends  credit  to  bim  by  advancing 
money  to  another.  An  indorsement  virtually 
means  the  giving  of  the  money  by  the  bank 
to  the  indorser,  who,  in  turn,  pays  it  over 
to  the  maker.  By  a  short  cut  and  means  of 
credit  and  bookkeeping,  the  actual  money  is 
paid  to  the  maker,  instead  of  indirectly 
through  the  indorser.  Thus,  the  indorser  re- 
ceives the  benefit." 

A  member  of  a  firm  has  been  held  to  be 
guilty  of  obtaining  credit  by  means,  of  ^  false 
written  statement  .concerning  his  fin9,noial 
ability,  where  he  obtained  a  loan  of  money  to 
the  firm  by  means  of  a  false  written  state- 
^  ment  concerning  the  financial  ability  of  the 
firm.  Berkenfield  v.  People,  191  111.  272,  61 
N.  E.  96. 

However,  it  has  been  said  that  where  a 
person  secured  the  rediscount  of  a  note  by 
means  of  a  false  statement  concerning  the 
maker's  financial  ability,  there  could  be  no 
conviction  for  obtaining  money  by  false  pre- 
tenses for  the  reason  that  the  money  had 
been  given  and  the  credit  obtained  prior  to 
the  making  of  the  false  representations. 
Opinion  of  Brooke,  J.,  in  People  v.  Johnson 
(Mich.)  166  N.  W.  449. 

6.  Statement  CoNCERNii^^Q  Sitpebnatubal 

Powers. 

•Where  an  alleged  seer  induced  a  woman  to 
loan  money  to  him  by  falsely  representing 
that  it  was  necessary  to  keep  others  from 
getting  it,  it  was  held  that  he  was  rightly 
convicted  of  obtaining  money  by  false  pre- 
tenses. Clarke  v.  People,  53  Colo:  214,  126 
Pac.  113. 

7.  Statement  Concernit^g  U^  to  Be  Made 

OF  Loan. 

Under  the  rule  thai  the  false  pretenses 
"must  relate  to  a*  past  or  existing  fact,  and 
that  the  crime  is  not  committed-  where  the 
inducement  is  a  promise  to  perform  some  act 
in  the  future,  a  person  ia  not  guilty- of  the 
crime  of  obtaining  money  by  false  pretenses 
where  he  obtains  a  loan  of  money  solely  by 
means  of  false  pretenses'  eoncerning  the  use 
to  be  made  of.  the  money.  Reg.  v.  Lee,  9 
Cox  C.  C.  (Eng.)  304;  L.  &  C.  309,  8  L.  T. 
N.  S.  437, 11  W.  B.'761;  Reg.  v.  Woodman,  14 
Cox  C.  C.  (Eng.)  179,  28  Moak  661;  Com. 
V.  Lundberg,  18  Phila.  482,  43  Leg.  Int.  ?60. 
Thus  it  has  been  held  that  a  person  was  not 
guilty  of  obtaining  money  by  false  pretenses 
where  the  false  pretense  relied  on  was  the 
statement  that  the  loan  was  to  be  used  to 
pay  rent.  Reg.  v.  Lee,  9  Cox  C.  C.  (Eng.) 
304,  L.  A  C.  309,  8  L.  T.  N.  S.  437,  11  W.  R. 
761.  And  it  has  been  held  that  a  person  was 
not  guilty  of  obtaining  money  by  false  pre- 
tenses where  the  facts  showed  that  he  ob- 
tained the  loan  by  the  statement  that  he  in- 
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tended  to  open  a  public  house.  Keg.  t.  Wood* 
man,  14  Cox  G.  G.  (Eng.)  179,  28  Moak  561. 

However,  where  a  loan  of  money  ia  obtained 
by  means  of  a  false  statement  concerning  an 
existing  or  past  fact,  the  fact  that  there  is 
also  coupled  with  such  a  false  statement,  a 
false  statement  concerning  the  use  the  bor« 
rower  intendjs  to  make  of  the  loan,  does  not 
prevent  a  conviction  for  obtaining  monej*  by 
false  pretenses.  Reg,  v.  West,  8  Cox  C.  G. 
(Eng.)  12,  Dears  &  B.  575,  27  L.  J.  M.  C. 
227,  4  Jur.  (N.  S.)  514,  6  W.  R.  606;  State 
V.  Nichols,  Houst  Crim.'  Gas.  (Del.)  114; 
State  V.  Montgomery,  56  la.  195,  9  N.  W. 
120.  See  also  Smith  v.  State,  116  Ga.  687, 
42  S.  E.  766;  State  v.  Fooks,  65  la.  196,  452, 
21  N.  W.  561,  773.  Thus,  where  a  borrower 
falsely  stated  that  he  owned  certain  goods 
and  wanted  the  loan  to  pay  freight,  he  was 
held  to  be  guilty  of  obtaining  money  by  false 
pretenses.  State  v.  Montgomery,  56  la.  196, 
9  N.  W.  120.  And  a  person  has  been  held  to 
be  guilty  of  obtaining  money  by  false  pre- 
tenses, where  he  obtained  a  loan  of  money  by 
the  false  statement  that  he  had  bought  cer-^ 
tain  skins,  and  would  sell  them  to  the  prose- 
cutor. Reg.  V.  West,  8  Cox  G.  G.  (Eng.)  12, 
Dears  &  B.  57§.  27  L.  J.  M.  C.  227,  4  Jur. 
(N.  S.)  614,  6  W.  R.  506. 

It  has  been  held  that  a  false  representation 
by  a  person  that  he  wonts  the  loan  In  order 
to  make  a  loan  to  another,  imports  a  false 
representation  as  to  an  existing  fact.  State 
V.  NichoU,  Houst  Crim.  Gas.  (Del.)  114. 

Ss  STATsaiENT  07  Ijsnxsmov  TO  Work  Oxn 

Loan. 

.  Under  the  rule  that  the  false  pretenses 
must  relate  to  a  past  or  existing  fact,  it  has 
been  held  that  a  person  cannot  be  convicted 
of  being,  a  oommon  ^eat  and  swindler,  by 
TQasott  oi  the  fact  that  he  obtains  a  loan  of 
money  by  mean*  of  a  promise  to  work  out 
the  loan,  and  later-  refuses  to  do  so.  Ryaii 
v..  State,  45  Ga.  128. 

•  ••  •       ■  .  ..     • 

9.  Statembnt  bt  Bauk:  Oviobb  to  Obtain 

DBP08IT. 

Where  an  official  of  a  bank  bbtaitis  a  de- 
posit of  money  by  means  of  false  statements 
concerning  the  solvency  Of  the  bank,  he  may 
be  convicted  of  the  crime  of  obtaining  money 
by  false  pretenses.  Rex  V.  Carpenter,  22  Cox 
C.  G.  (Eng.)  618,  76  J.  P.  158;  Com.  v; 
Schwartz,  92  Ky.  510,  18  S.  W.  776,  36  Ani: 
St.  Rep:  609;  Com.  v.  Wallace,  114  Pa.  St. 
410,  6  AtL  685,  60  Am.  Rep.  353. 


HOOAH 

v. 


Tennessee  Supreme  Court — ^March  20,  1916. 
131  Tenn.  244;  174  8.  W.  1118. 


Carrisw    of    P»Ssen^iPS  —  Bofvoal    t» 
Carry  Disabled  Person. 

Any  person  is  entitled  to  be  received  as  a 
passenger  on.  payment  of  fare,  notwithstaJMl- 
ing  a  seeming  incapacity  on  his  part  to  take 
care  of  himself,  If,  in  fact,  he  is  competent 
to  travel  alone  without  requiring  other  care 
ihan  that  which  the  law  requires  a  carrier  to 
bestow  on  all  persons  alike.  The  disability 
which  will  disentitle  a  person  to  transporta- 
tion may  be  mental  or  physical,  and  in  respect 
to  physical  disability  the  carrier  is  under  no 
obligation  to  receive  as  a  passenger  one  who, 
without  an  attendant,  is  unable  because  of 
extreme  age  or  tender  years  to  care  for  him- 
self, and  the  same  test  applies  as  to  other 
physical   disabilities. 

[See  note  at  end  of  this  case.] 

Same. 

A  man  about  26  years  of  age,  who  lias 
always  had  to  i;^alk  with  two  crutches,  Imt 
who  for  10  years  has  conUnuously  traveled 
alone  and  unattended  in  trains^  street  ears, 
etCj,  and  who  only  requires  ordinary  care,  can- 
not be  excluded-  from  a  passenger  train  on  ihs 
ground  of  his  physical  disabilities. 
.   [See  note  ai  end  of  this  case.] 

San&e* 

Acts  1875,  c^  130  (Shannon's  Code,  %  3046), 
abrogating  the  common-law  rule  as  to  rights 
of  action  for  exclusion  from  public  convey- 
ances, and  declaring  that  no  carrier  of  pas- 
sengers need  carry  or  admit  any  person 
whom  it  chbae  hot  to,  was  abrogated  by  Acts 
i897,  e.  10,  §  14,  declaring  all  eorporatians, 
etc.,  operating  railroads  to  be  "common  car- 
riers,"., which  term  depends  upon  whether  the 
carrier  mi^y  determine  who  he  will  carry  or 
whether  he  is  bound  to  carry  all  alike,  and 
which,. under  Acts.  1907,  c.  433,  declaring  that 
any  incorporated  interurban  railroad  com- 
pany shall  have  the  same  powers  and  privi- 
leges as  railroad  companies,  subject  to  the 
same  duties  and  obligations,  includes  an  in- 
terurban street' ridlway  company. 

[See  note  at  end  of  this  case.] 

Enforoemient   of  Risl^t  to   Canelaco  ^ 
Injnnotion. 

A  complaint  alleging  that  a  common  car- 
rier's reiusal  to  accept  complainant  was  a  per- 
secution of  complainant  for  having  brought 
a  suit  for  damages  against  it  and  an  attempt- 
ed intimidation  shows  a  palpable  abuse  of  a 
public  franchise,  which  a  court  of  equity 
will  Enjoin. 

Same. 

A  complaint  alleging  that  a  common  carrier 
had  wrongfully  rSused  to  accept  compli 
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ant  a8  a  paMenger  and  threatened  to  continue 
such  wrongful  act  sets  out  a  right  to  relief 
by  injunction,  on  the  ground  that  a  single 
action  is  a  more  adequate  remedy  than  an 
Action  or  actions  at  law  for  damages. 

Appeal  from  Chancery  Court,  Davidson 
county:     Aixjson,  Judge. 

Action  by  Woodall  Hogan,  plaintiff, 
against  Nashville  Interurban.  Company,  de- 
fendant. Judgment  for  defendant.  Plaintiff 
appeals.  The  facts  are  stated  in  the  opinion. 
Bevkbsed. 

Fitzfferold  BaU  for  appellant. 
FitU  d  UcCownieo  for  appellee. 

[246]  WiLLiAMB,  J.— This  case  stands  for 
trial  on  bill  of  complaint  and  a  demurrer 
thereto;  the  appeal  being  that  of  complainant, 
Hogan,  from  a  decree  of  the  chancery  court 
of  Davidson  cotmty  sustaining  the  demurrer. 

The  complainant  in  his  bill  alleges  that  he 
ia  about  twenty-six  years  of  age,  and  re«id«8 
near  the  city  of  Nashville;  that  he  is  a 
student  and  instructor  in  Vanderbilt  Univerr 
sity,  in  that  city,  and  has  been  accustomed 
to  Viae  the  cars  of  the  defendant  company 
almost  daily  since  the  line  of  that  company 
was  constructed  for  transportation  into  the 
city;  that  he  has  since  infancy  been  lame  as 
a  result  of  infantile  paralysis,  and  has  been 
forced  to  walk  ev^  since  with  two  crutches; 
that  for  the  last  ten  years  he  has  continually 
traveled  alone  and  unattended,  riding  trains* 
street  cars,  interurban  [247]  cars,  and  goes 
everywhere  a  sound  and  healthy  man  can  go; 
that  in  the  use  of  defendant  company's  ears 
he  was  never  injured  but  once,  and  that  then 
his  injury  was  due  to  the  gross  negligence  of 
the  servants  of  defendant;  that  in  so  riding 
he  has  never  caused  any  trouble,  or  asked  or 
received  any  assistance;  thikt  he  "acts  as 
other  passengers,  and  has  beea  treated  as 
sudT;"  that  when  ordinary  care  is  exereised 
"there  is  no  more  danger  of  injviring  him  than 
any  other  person;"  that,  following  the  injury 
above  referred  to,  complainant  bcought  suit 
against  defendant;  that  thereafter  rumors 
reached  him  that  the  defendant  was  about 
to  withdraw  from  him  the  right  of  passage 
on  its  cars;  that  yet  later  a  conununication 
was  received  by  him  from  the  company's  gen* 
eral  manager,  as  follows: 

''Nashville,  Tenn.,  April  23,  1914. 
'*Mr-  Woodall  Hogan,  R.  F.  D.  No.  2,  Brent^ 
;wood,  Tenn.— Dear  Sir:  We  regret  to  notify 
yon  that  on  and  after  May  1,  1914,  we  will 
decline  to  convey  you  as  a  passenger  on  our 
line,  unless  yon  are  at  all  times  accompanied 
by  an  attendant.  Your  physical  infirmity  is 
of  such  a  nature  as  to  cause  a  continued 
■  •      i<  .  ... 


source  of  possible  injury  to  yourself  and  as 
a  possible  liability  as  against  us.  You  are 
also  advised  that  our  trainmen  and  ticket 
agents  will  be  notified  not  to  receive  you  as 
a  passenger  unless  you  are  accompanied  by 
an  attendant.  We  regret  that  conditions  are 
such  as  require  [248]  this  action  but  deem 
it  necessary,  as  well  for  your  protection  as 
for  the  protection  of  ourselves. 
"Very  truly  yours, 

"[Signed]    Meade  Frierson, 

"General  Manager.'' 

The  bill  of  complaint  further  recites:  That 
on  May  1,  1914,  complainant,  tendering  the 
usual  fare,  demeaning  himself  properly  and 
offering  to  comply  with  all  the  usual  and 
necessary  conditions  to  become  a  passenger, 
presented  himself  to  defendant  for  carriage  on 
its  line,  but  was  absolutely  refused;  that  in 
his  work  he  is  compelled  to  go  into  Nashville 
every  day,  and  that  his  only  means  of  trans- 
portation is  defendant's  line;' that  defendant 
is  a  common  carrier. 

That  the  refusal  to  receive  him  as  a  pas- 
senger is  a  persecution  of  complainant  for 
not  dropping  the  above-mentioned  suit  and  an 
attempted  intimidation,  with  a  view  to  forc- 
ing him  to  abandon  his  legal  rights,  and 
arbitrary  and  in  violation  of  defendant's 
charter. 

The  demurrer  interposed  set  out  the  follow- 
ing grounds: 

(1)  That  the  bill  discloses  such  physical 
infirmity  on  the  part  of  complainant  as  that 
rt  was  not  a  part  of  defendant's  duty  at  com- 
mon law  to  receive  him  for  passage. 

(2)  That  by  force  of  a  valid  statute  de- 
fendant had  a  right  to  decline  to  carry  com- 
plainant for  any  reason  whatever  deemed 
sufficient  by  it. 

[249]  (3)  That  there  is  no  case  made  for 
resort  to  injunctive  process^  complainant  hav- 
ing an  ample  remedy  at  law. 

The  chancellor'  sustained  the  several 
grounds  of  the  demurrer. 

The  rule,  broadly  stated,  is  that  any  person 
desiring  transportation  ehall  be  entitled  to 
be  received  as  a  passenger  on  payment  of  the 
fare,  notwithstanding  a  seeming  incapacity 
on  his  part  to  take  care  of  himself,  if,  in 
point  of  fact,  he  "is  competent  to  travel  alone 
without  requiring- other  care  than  that  which 
the  law  requires  the  carrier  to  bestow  on  all 
persons  alike."  Hutchinson  on  Carriers  (8d 
ed.)  section  966v 

In  the  application  of  the  rule  to  concrete 
instances  the  authorities  are  not  in  exact 
a^reen&ent,  but  the  points  of  difference  are 
narrow  ones. 

'  The  disability  claimed  to  disqualify  may  be 
mental  or  physical.  Thus,  while  a  common 
carrier  may  not  lawfully  refuse  absolutely  to 
carry  persons  who  are  insane,  it  may  do  so 
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where  the  proposing  passenger  is  not  properlj 
attended  or  guarded.  Owen£  y.  Macon,  etc.  R. 
Go.  119  Ga.  230,  46  S.  E.  87,  63  L.R.A.  946; 
Meyer  v.  St.  Louis,  etc.  R.  Co.  54  Fed.  116, 
10  U.  S.  App.  677,  4  C.  C.  A.  221. 

In  respect  to  physical  disability,  the  car- 
rier is  not  under  obligation  to  receive  as  a 
passenger  a  person  who  without  an  attendant 
is  unable,  because  of  extreme  age  or  tender 
years,  to  care  for  himself;  and  the  same  test 
applies  to  other  physical  limitations.  The  car- 
rier may  [250]  r^use  to  carry  unless  the  ap- 
plicant be  in  charge  of  one  fit  to  serve  as 
attendant. 

The  clearest  and  most  comprehensive  state* 
ment  of  the  rules  governing  is  that  of  the 
supreme  court  of  Mississippi  in  a  series  of 
cases  dealing  with  blind  persons  who  offered 
themselves  for  passage.  Blindness  is  by  that 
court  held'  to  be  primm  facie  a  disqualification; 
that  presumedly  the  affliction  of  blindness 
unfits  a  person  for  sale  travel  by  railway^ 
if  unaccompanied;  that  a  showing  of  expe- 
rience or  ability  to  travel  alone  on  the  part 
of  the  offerer  brought  to  the  knowledge  of  the 
railroad  company's  agent  may  serve  as  a  basis 
of  liability  on  the  part  of  the  carrier  for  a 
refusal  to  accept  him. 

.  That  court,  on  a  point  pertinent  to  the  case 
in  hand,  said: 

"We  are  asked  to  hold  that  a  regulation 
that  no  blind  person  whatever  shall  travel 
unaccompanied  by  an  assistant,  no  matter 
how  skillful  or  expert  a  traveler  he  may 
have  been,  or  may  be,  and  no  matter  how  per- 
fectly qualified  in  every  other  respect  to  travel 
on  cars  unaccompanied,  is  a  reasonable  rule. 
This  cannot  be  sound.  Each  case  must  de- 
pend on  its  own  facts,  and  the  reasonablefness 
of  the  refusal  to  sell  the  blind  person  a  ticket 
must,  on  principle,  depend,  not  on  a  imiversal, 
arbitrary,  and  undiscriminating  rule  like  this 
<mB,  but  on  tJie  capacity  to  travel  unaocom- 
panled  of  the  particular  blliid  person.^'. 

It  was  therefore  held,  whete  a  blind  person 
sued,  and  in  his  declaration'  averred  that  for 
several  years  he  had  [261]  traveled  on  defend- 
ant company's  cars  An  the  transaction  of  cur- 
rent business,  aad  had  never  given  cause  of 
complaint  to  any  of.  its  servants,  and  that 
■o  objection  had  been  offered  to  his  riding  on 
the  company's  train  before  the  date  of  the 
exclusion  complained  of,  that  this  statement 
of  his  cause  of  action  was  not  demurrable, 
the  court  holding  that  it  was  sufficiently 
shown  that  plaintiff  was  able  to  take  care  of 
himself  as  a  passenger.  Zachery  v.  Mobile, 
etc.  R.  Co.  74  Miss.  520,  21  So.  246,  36  L.R.A. 
646,  60  Am.  St.  Rep.  520;  Zachery  t.  Mobile, 
etc.  R.  Co.  75  Miss.  746,  23  So.  434,  41  L.R.A. 
385,  66  Am.  St  Rep.  617;  IllinoiB  Cent.  R. 
Co.  V.  Smith,  85  Miss.  349,  37  So.  643,  70 
L.RwA.  642,  107  Am.  St.  Rep.  203.  And  see, 
9.1SO,  lUinois  Central  R.  Co.  v.  Allen,  121  Ky. 
138,  80  S.  W.  150,  11  Ann.  Cas.  070. 


We-  have  not  been  cited  any  case  thai  deals 
with  a  disability  claimed  to  exist  because  of 
lameness  or  infirmity  of  the  two  lower  limbs, 
making  the  use  of  crutches  necessary.  But 
we  think  it  clear  that  the  reasoning  in  behalf 
of  disqualification  of  such  a  person  for  accept- 
ance must  be  less  obvious  than  in  the  case 
of  a  blind  person.  It  is  a  matter  of  common 
knowledge  that,  where  a  man  is  deprived  of 
the  use  of  his  lower  limbs,  the  enforced  con- 
stant use  of  his  arms  increases  their  strength, 
enabling  him,  especially  in  the  case  of  a 
youthi  to  handle  himself  vrith  considerable 
facility  and  safety  on  crutches.  Such  persons 
are  seldom  attended,  and  seldom  need  to  be. 
To  deny  the-Hght  to  be  so  carried  to  such 
as  complainant  m  shown  to  be  by  the  bill 
of  complaint  would  be  to  put  an  unwarranted 
handicap  on  [252]  a  class  of  men  capable 
of  being  serviceable  to  society,  and  therefore 
on  soeiety  itself,  whieh*  the  dnfendant  ooa- 
pany,  if  a  common  carrier,  is  under  obligation 
to  serve: 

We  readily  decline  to  give  assent  to  the 
contention  of  the  railway  company  that,  as 
a  proposition  of  law,  a  man  may  be  denied 
passage  merely  because  fate  has  placed  on 
him  the  necessity  of  using  two  crutchea  in 
locomotion ;  and  we  hold  that  the  bill  of  com- 
plaint makes  a  ease  of  improper  exeluskm  of 
Hogan. 

But  it  is  insisted  by  the  defendant  company 
that  it  is  not  under  the  eommon-law  dn^  of 
a  common  carrier  in  respect  of  the  matter  of 
accepting  complainant  as  a  passenger.  This 
intention  is  based  on  a  statute  passed  by  the 
legislature  of  this  State  in  1875,  doubtlesa  to 
operate  by  way  of  a  hedge  against  the  en- 
forcement of  the  "Civil  Rights  Bill"  passed 
by  the  congress  of  the  United  Statea,  which 
bill  at  that  date  had  not  been  declared  on- 
constitutional  by  the-  supreme  court  of  the 
United  States. 

Aeto  1875,  di.  130  (Shannon's  Code,  aee- 
iion  8046),  is  as  follows: 

''The  rule  of  the  common  law  giving^  a 
right  of  action  to  any  person  excluded  from 
any  hotel,  or  public  means  of  transportatfoo, 
or  place  of  amusement,  is  hereby  abrogated: 
and  hereafter  no  ke^er  of  any  hotel,  or 
public  house,  or  carrier  of  passengers  for 
ixire,  or  ooAductors,  drivers,  or  employees  of 
such  carrier  or  keeper,  -shall  be  bound,  or 
under  any  obligation  to  entertain,  carry,  or 
admit  any  person  whom  he  shall,  for  any 
reason  [253]  whatever,  choose  not  to  enter- 
tain, carry,  or  admit  to  his  house,  hotel,  car- 
riage, or  means  of  transportation,  or  place 
of  amusement;  nor  shall  any  right  exist  m 
favor  of  any  such  person  so  refused  admisaiwi, 
but  the  right  of  such  keepers  of  hotels  and 
public  houses,  carriers  of  passenger^  and 
keepers  of  places  of  amusement  and  their 
employees  to  control  the  acoesa  and  admisaioa 
or  exclusion  of  persons  to  or  from  their  public 
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Iiouses,  means  of  transportation^  and  places 
of  <aanusement,  shall  be  as  perfect  and  oonio 
plete  Bs  that  of  any  priYate  person  OYer  his 
private  house,  carriagie,  or*  private  theater^ 
or  places  of  amusement  for  his  family." 

Ozt  the  other  hand,  it  is  urged  by  cxnn- 
plainant  tliat,  if  this  act  be  coBstitutienal, 
it  was  impliedly  repealed  by  a  later. statute 
(Acts  1S97,  eh;  10),  whieh  undertakes  to 
regulate  railroads  as  carriers  of  passengers 
and  freight.  In  section  14  of  this  last* 
named  act  it  is  provided  that  .all  corporations, 
trustees,  receivers,  and  lessees  .operating  rail- 
roads in  this  State  are  declared  to  be  common 
carriers.  A  later  section  makes  it  unlawful 
for  any  corporation,  to  subject  any  person  to 
and  undue  or  unreasonable  prejudice  or  dis- 
advantage. 

We  are  of  opinion  that,  if  the  defendant 
company  be  a  railiroad  within  the  meaning 
of  this  statute,  it,  along  with  commercial 
railroads,  was  classed  as,  and  onerated  by 
the  laet-quoted  statute  with  the  duties  of,  a 
common  carrier. 

What,  then,  is  the  necessary  import  of  the 
statutory  phrase  declaring  railroad  companies 
to  be  "common  carriers  ?" 

[254]  "  'Common,'  in  its  legal  sense,  used 
as  a  description  of  the  carrier  and  his  duty 
and  the  correlative  right  of  the  public,  con- 
tains the  whole  doctrine  of  the  common  law 
on  the  subject.  The  defendants  are  common 
carriers.  That  is  all  that  need  be  said.  All 
beyond  that  cah  be  no  more  than  an  explana- 
tion or  application'  6f  the  legal  meaning  of 
'common'  in  that  connection."  McDuffee  v. 
Portland,  etc.  R.  Co.  52  N.  H.  430,  457,  13 
Am.  Rep.  72;  Indianapolis  Traction,  etc.  Co. 
V.  Lawson,  143  Fed.  834,  74  C.  C.  A.  630, 
5  L.R.A.(N.S-.)   721,  6  Ann.  Cas.  666. 

The  true  test  of  the  character  of  a  party, 
as  to  whether  he  is*  a  common  carrier  or  not, 
is  his  legal  duty  and  obligation  with  reference 
to  transportation.  Is  it  optional  with  liirii 
whether  he  will  or  will  not  carry;  or  must  be 
carry  for  all?  If  it  be  his  legal  duty  to  carry 
for  all  alike,  then  he  is  subject  to  all  those 
stringent  rules  which,  for  wise  ends,  have 
long  since  been  adopted  and  uniformly  en- 
forced, both  in  England  and  all  the  States, 
upon  common  carriers.  Piedmont  Mfg.  Co. 
V.  Columbia,  etc.  R.  Co.  19  S.  C.  353,  364. 

This  court,  in  McGregor  v.  Gill,  114  Tenfl. 
.521,  86  S.  W.  318,  108  Am.  St.  Rep.  919, 
in  drawing  the  distinction  between  public 
or  common  carriers  and  private  carriers,  said 
that  a  common  carrier  of  passengers  is  one 
who  undertakes  for  hire  to  carVy  all  passen^ 
gers  indifferently  who  may  apply  for  passage. 

The  result  of  the  declaration  in  the  act  of 
1879  was  to  place  on  railroad '  companies  at 
least  the  burdens  of  common  carriers  as  those 
burdens  are  defined  and  prescribed  [255]  by 
the  common  law.     No  longer  may  that  par- 


ticular class  of  earners  olaim  the  bene^t  of 
the  act  of  1875  abrogating  the  rule  of  the 
ooflunon  la,w  touching  the  aodeptance  of  those 
offering  to  become  passengers. 

But  is  the  deftodant,  an  interurban  railway 
Qompany,  to  be  treated  aa  being  in  the  class 
with  ordinary  trunk  or  comidereial  railroad 
companies  thus  regulated!  Here,  again,  the 
legislature  has  given  the  answer. 

By  Acts  1907,  ch.  433,  it  is  provided .  that 
any  interurban  railroad  company  incorporat- 
ed under  •  the  laws  of  this  State*  shall  have 
and  poBseas  the  same  powers  and  privileges 
as  are  conferred  by  the  general  incorporation 
act  upon  railroad  companies)  and  subject  to 
the  same  general  duties  and  obligations.  The 
classification  thtis  made  by  our  ,  legislature 
is  in  line  with  a  strong,  tendency  manifested 
by  the  courts  of  several  States  to  judicially 
declare  interurban  railroads  to  belong  to  this 
class.  Chicago,  etc.  R.  Co.  v.  Milwaukee  R. 
etc.  R.  Co.  96  Wis.  561,  70  N.  W.  678,  37 
L.R.A.  856,  60  Am.  St.  Rep.  136;  Diebold  v. 
Kentucky  Traction  Co.  117  Ky.  146,  4  Ann. 
Cas.  446,  77  S.  W.  674,  63  L.R.A.  837*  111 
Am.  St.  Rep.  230;  Birmingham  Mineral  R. 
Co.  Y.  Jacobs,  92  Ala.  187,  9  So.  320,  12 
L.R.A.  830;  Katzenberger  v.  Lawo,  90  Tenh. 
238,  16  S.  W.  611,  13  L.R.A.  18d,  25  Am. 
St.  Rep.  681. 

We  come  now  to  the  consideration'  of  com> 
plainanf^  kight  to  the  remedy  of  injunotioa 
by  which  -to*  rec^rain  'defendant  company 
from  excluding  him  from  its  paissenger  cars^ 

[256]  It  is  said  in  6  Pom.-  Eq.  Juris.:  section 
633,  that  a  writ  of  injunction,  sometimes  even 
mandatory  in  form,  is  granted  to  compel  a 
carrier  to  >  transport  freight  or  to  furnish 
proper  transportation  faicilities,  and  that  un- 
just and  illegal  discrimination  on  the  part  of 
public  service  corporations  may  be  so  re*- 
lieved  against,  and  our  case  of  Memphis- News 
Pub.  Co.  V.  Southern  R.  €o.  110  Tenn.  684,  75 
S.  W.  941,  63  L.R.A.  150,  is  cited. 

In  that  ease  the  Mil  of  eomplaint  was  one 
for  injunctive  process  to  compel  a  common 
carrier  to  desi^  from  *  discrimination,  but 
the  form  of  the  injunction  songlbt  is  not  di»- 
closed  in  the  opinion,  and  it  does  not  discuss 
that  phase  of  the  litigation;  any  disposition 
of  the  point  being*  sub  Hlentio. 

However,  in  Coe  v.  Ix>uisville,  etc.  R.  Co. 
<C.  C.)  S  Fed.  775,  Baxter,  circuit  judge,  held 
that  even  a  mandatory  injunction  was  grant- 
able  to  require  a  railroad  company  defendant 
to  extend  transportation  facilities  to  com- 
plainant; and  see  Chicago,  etc.  R.  Co.  V.  New 
York,  etc.  R.  Co.  (C.  C.)  24  Fed.  516;  Chica- 
go, etc.  R.  Co.  v;  Burlington^  etc.  R.  Co.  (C. 
C.)   34  Fed.  481. 

In  several '  cases  injunctions  were-  granted 
to  compel  a  public  service  corporation  defend* 
ant  to  furnish  a  supply  of  gas,  water,  etc., 
to  the  complainant,  which  supply  had  been 
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wrOBgfuUy  cut  off;  Whiteman  v.'  F&yetie 
Fuel-Gas  Co.  189  Fa;  St  402/  20  Atl.  1062; 
Louisville,  etc.  R.  Co.  v.  Pittsburgh  etc.  Coal 
Co.  Ill  Ky.  960,  64  S.  W.  969,  55  L.BJL 
601,  98  Am.  St.  Rep.  447;  Bourke  v.  Oldott 
Water  Co.  84  Vt.  126,  78  Atl.  716,  33  LJLA. 
(N.S.)   1017,  Ann.  Cas.  1912D  108. 

[257]  These  cases  relate  tathe  protection 
of  a  complainant  in  his  property  rights.  We 
are  cited  no  case  which  approves  of  the  is- 
suanoe  of  injunctive  process  to  protect  one 
in  his  right  to  be  accepted  and  carried  as  a 
passenger  by  a  public  carrier;  but  we  have 
not  that  bald  question  to  decide. 

The  bin  ol  complaint  presents  two  phases 
in  its  allegations  which,  ii  sustained  by  proof 
to  the  sat^isfaction  ol  a  chancellor,  might 
warrant  the  award  of  an  interlocutory  injune* 
tion: 

f  First,  it  is  alleged  that  the  carrier's  re- 
fusal  to  accept  complainant  for  carriage  is  a 
persecution  of  complainant  for  having  brought 
a  suit  for  damages  against  the  company  and 
in  attempted  intimidation.  This  would,  if 
established,  Evidence  a  palpable  abuse  of  a 
public  franchise  that  a  court  of  equity  should 
not  hesitate  to  restrain  by  the  exerciiBe  of  its 
highest  prerogative  with  promptitude. 

Again,  it  is  shown  by  the  bill  of  complaint 
that  the  carrier  threatens  to  continue  the 
wrongful  acts  described  therein.  •  The  modem 
authorities  make  it  manifest  that  the  mlee 
of  equity  have  grown  less  strict  in  respect  to 
interference  by  a  court  of  equity  by  w&y  of 
injunction  to  restrain  repeated  wrongful  aqts, 
and  even  purely  mandatory  injunctions  are 
BOW  granted  on  clear  showing  UMde,  where  a 
defendant  is  guilty  of  a  continuing  wrong 
or  threatens  repeated  perpetration^  of  •  wrongs 
which  would  for  remedy  at  law  give  rise  to 
a  multiplicity  of  suits,  pending  the  determina« 
tion  of  [256]  which  the  wrongs  would  oon-* 
tinue.  If  a  threatened  wrong  oonsists*  of  a 
single  act,  which  will  be  temporary  in  effect, 
tbe  oonplaanaiit.may  well  be -left  to  his  rem- 
edy at  law  for. damages.  But  if  peraistent 
repetition  of  ai  wrong  is  threatened,  especially 
by  a  quasi  public  corporation  involving  dis- 
crimination as  between  eitisens,  equity  will 
move  to  afford  in  a  single  acUon  its  more 
adequate  remedy  of  injunction.  Ainsworth  v. 
Munoskon^  Hunting,  etc.  Club,  153  Mich. 
185,  116  N.  W.  992,  17  L.R.A.(N.S.)  1236, 
126  Am.  St.  Rep.  474,  15  Ann.  Gas.  706; 
CoUitott  y.  Ozborough,  86  Minn.  361,  90  N. 
W.  793 ;  Ladd  v.  Osborne,  79  la.  93,  44  N.  W. 
236;  1  High  on  Injunctions,  5. 

Here  the  rem^y  sought  may  be  by  an  in* 
junction  prohibitory  in  form  operating  on 
future  conduct,  and  not,  strictly  speaking,  to 
restore  a  atmtu^  by  undoing  a  past  act,  and 
when  this  may  be  done  a  court  of  equity  ia 


leas  chary  .in  ezereising  the  power.  It  dioald, 
of.  course,  in  granting  interlocutory  injunc- 
tions of  this  charaeter,  act  only  after  each 
party,  complainant  and  defendant,  has  had 
an  opportunity  to  present  hia  case  bj  affida- 
vits, in  an  effort  by  the  court  to  prevent  an 
abuse  of  its  process; 

Deeming  the  bill  of  complaint  to  be  fransed 
in  a  manner  that  will  admit  of  such  pro- 
cedure and  relief,  we  are  of  opinion  that  the 
court  below  erred  in  sustaining  this  and 
the  several  g:^eunds  of  demurrer  interposed 
by  the  defendant  company,  and  disciiseod  in 
this  opinion. ' 

[•269]  -  Reversed,  with  remand  to  the  court 
below  for  further  proceedings  not  inconsistent 
with  thenilingB  herein  embodied. 


HOTS. 

The  reported  case  holds  that  a  carrier  is 
not  entitled  to  refuse  as  a  passenger  a  perscm 
suffering  from  a  physical  disability,  as  long 
as  he  is  able .  to  travel  without  requiring 
other  care  than  that  which  the  carrier  is 
required  to  bestow  on  all  passengers.  Ap- 
plying that  rule  it  is  held  that  a  person  who 
is  unable,  to  walk  without  the  use  of  two 
crutches  but  who,  by  the  use  thereof,  has 
been  accustomed  for  years  to  travel  without 
requiring. special  attendance,  cannot  lawfully 
be  refused  passage  on  a  railroad  train,  and 
if  the  refusal  is  persistent  and  continued  he 
is  entitled  to  relief  in  equity.  The  duty  of 
a  carrier  to  receive  for  carriage  a  feeble  or 
infirm  person  is  discussed  in  the  notes  to 
Illinois  Central  R.  Go.  v.  Allen,  11  Ann.  Cas. 
970;  Connors  v.  Cunard  Steamship  Co.  17 
Ann.  Cas.  1053. ',  and  Illinois  Central  R.  Co.  ▼. 
Smith,  107  Am.  St.  Rep.  293,  302.  The  duty 
to  receive  as  a  passenger  a  person  afllicted 
with  a  con,tagious  disease  is  considered  in  the 
notes  to  Pullman  Car  Co.  v.  Krauss,  8  Ann. 
Cas.  218;  and  Illinois  Cent.  R.  Co.  t.  Smith, 
supra.  See  also  note  to  Jenkins  v.  Chesa- 
peake, etc  R.  Co.  11  Ann.  Cas.  967,  as  to  the 
effect  on  that  duty  of  an  express  contract 
to  carry  a  person  so  afflicted. 

The  cases  discussing  the  duty  and  liability 
of  a  carrier  to  a  passenger  taken  sick  during 
transit  are  reviewed  in  the  notes  to  Central 
of  Georgia  R.  Co.  v.  Madden,  21  Ann.  Cas. 
1077,  aQd  Middleton  v.  Whitridge,  Ann.  Gas. 
1916C  856;  and  those  dealing  with  the  duty 
ol  a  carrier  to  an  insane  passenger  are  col- 
lected in  the  note  to  Louisville,  etc.  R.  Co. 
T.  Brewer,  Ann.  Cas.  1913D  151.  The  ri^t 
of  a  carrier  to  eject  a  sick  passenger  for  non- 
payment of  fare  is  discussed  in  the  note  to 
Buckley  v,  Hudaon  Valley  R.  Co.  Ana. 
1915D  143. 


LIKDSEY 
STATE. 


Florida  Supreme  Court — October  28,  1913. 
ee  jPla«  a4:l;  63  So.  SBJ^  .  . 

Confeaaions  —  Effect  of  IntozloatioB. 

Intoxication,  lefia  than  mania,  does  not  ex- 
clude a  confession  made  dtiring  its  continu- 
ance, but  is  a  fact  for  the  jury  tending  to 
discredit  such  confession. 

[See  note  at  end  of  ^this  case  J 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Santa  Bosa  county: 
WoijrE,  Judge. 

Criminal  action.  Ardi  Lindsey  convicted 
of  manslaughter  and  brings  error.  The  facts 
are  stated  in  the  opinion.    ArriBMfiD. 

J.  T.  Wigffine  for  plaintiff  in  error. 
T.  r.  West  and  0.  O.  Jkndrewe  for  defend- 
ant in  error. 

[341]  Tatlob,  Jw — ^The  plaintiff  in  error, 
hereinafter  referred  to  as  the  defendant^  on 
an  indictment  charging  him  witl^  murder  in 
the  first  degree,  was  convicted,  in  the  Circuit 
Court  of  Santa  Rosa  County,  of  manslaugh- 
ter, and  from  the  judgment  and  sentence  im- 
posed takes  writ  of  error  bere^ 

[342]  One  David  Mitchell  as  a  witness  for 
the  State  testified  that  he  arrested  the  de- 
fendant after  the  tragedy,  and  foimd  him  in 
a  very  drunken  condition,  so  that  he  had  to 
lift  him  into  a  buggy  to  take  him  off;  that 
while  in  this  condition  the  defendant,  without 
any  threats  or  holding  out  of  9iay  promises  or 
hope  of  reward  or  advantage  to  himself,  free- 
ly and  voluntarily  and  of  his  own  volition, 
told  him  that  he  had  shot  the  deceased  and 
had  shot  him  under  the  shoulder ;  that  he, 
the  witness,  told  him  he  thought  that  he  hlui 
missed  him,  to  which  the  defendant  replied: 
*1  didn't  miss  him,  I  shot  him  right  under 
the  shoulder  ;i  about  the  time  I  pulled  the 
trigger  he  turned."  The  witness  further 
stated  that  the  defendant  was  so  drunk  he 
had  to  hold  him  in  the  buggy,  but  had  intelli- 
gence enough  to  make  the  above  statements  to 
him,  and  made  them  on  his  own  initiative  and 
of  his  own  volition  without  any  threats  from 
him  or  inducements  or  hope  of  advantage 
being  held  out  to  him.  The  defendant  here,  by 
his  counsel,  moved  the  court  to  strike  this 
evidence  relative  to  the  statements  made  to 
the  witness  by  the  defendant  because ,  there 
was  an  inducement  when  the  witness  told  the 
defendant  that  the  decectaed  had  been  missed ; 
but  the  court  denied  this  motion,  to  which 
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exception  was  taken  and  this  ruling  consti- 
tutes the  first  assignment  of  error.  There 
was  no  error  here.  As  to  the  specific  ground 
upon  which  the  motion  to  strike  was  based, 
viz, :  that  because  the  witness  told  the  de- 
fendant he  thought  he  had  missed  the  de- 
ceased, that  this  was  an  inducement  held  out 
to  the  defendant,  we  fail  to  see  how  this  cau 
be  construed  into  any  inducement  to  the  de- 
fendant to  talk.  It  may  have  pricked  his 
vanity  over  his  skill  in  the  use  of  a  rifle  to 
have  it  intimated  that  he  had  missed  his 
target^  but  in  the  sense  [343]  contemplated 
by  the  rule  of  law  that  to  make  a  confession 
admissible  there  must  be  no  inducement  held 
out  to  the  accused  for  such  confession,  this 
cannot  by  any  process  of  legitimate  reasoning 
be  contorted  into  an  inducement  such  as  the 
rule  of  evidence  inhibits.  It  is  contended 
here  in  support  of  this  assignment  that  the 
defendant  was  shown  by  this  witness  to  have 
been  very  badly  intoxicated  when  these  state- 
ments were  made  by  him«  and  that  therefore 
his  statements  could  not  have  been  freely 
and  voluntarily  made.  The  rule  of  law  seems 
to  be  well  settled  that  the  drunken  condition 
of  an  accused  when  making  a  confession,  un- 
less such  drunkenness  goes  to  the  extent  of 
mania,  does  not  affect  the  admissibility  in  evi- 
dence of  such  confession,  but  may  affect  its 
weight  and  credibility  with  the  jury.  State 
V.  Berry,  50  La.  Ann.  1309,  24  So.  329.  In- 
toxication, less  than  mania,  does  not  exclude 
a  confession  made  diiring  its  continuance,  but 
it  is  a  fact  for  the  jury  tending  to  discredit 
such  confession.  State  v.  Hogan,  117  La.  8'63, 
42  So.  352;  Lester  v.  State,  32  Ark.  727; 
Eskridge  v.  State,  25  Ala.  30 ;  State  v.  Grear, 
28  Minn.  426,  10  N.  W.  472,  41  Am.  Rep. 
296;  Com.  v.  Howe,  9  Qray  (Mass,)  110; 
Mixon  V.  SUte,  36  Tex.  Crim.  66,  35  S.  W. 
394;  White  v.  State,  32  Tex.  Crim.  625,  25 
S.  W.  784;  People  v.  Kent,  41  Misc.  101,  83 
K.  Y.  S.  948;  State  v.  Feltes,  51  la.  495,  1 
N.  W.  755. 

The  defendant  as  a  witness  on  his  own  be- 
half, after  testifying  that  he  and  the  deceased, 
who  was  his  spn,  had. been. i^t  outs  with  each 
other  for  two  years  was  asked  the  following 
questi(m:  "What  first  started  the  trouble 
between  you?"  "How  many  of  your  children 
took  sides  with  Jobja  (the  deceaaed)  V*  The 
court  sustained  objections  of  the  State  At- 
torney to  both  of  these  questions,  exceptions 
to  the  rulings  were  duly  taken  and  they  are 
[344]  assigned  aa  error.  We  do  not  thii^ 
there  was  any  error  in  either  of  the  rujiings. 
As  .to  what  it  was  that  two  years  before  the 
tragedy  first  started  the  ill-feelings  between 
the'  defendant  and  his.  deceased  son,  waa  too 
remote  and  was  wholly  immaterial  and  ir- 
relevant to  any  issue  in  the  .case.  And  the 
same  may  be  snid  of  the  second  of  the  above 
queatioDS  excluded. by  the  court.     After  tb^ 
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defendant  liad  testified  in  substance  that 
when  the  deceased  drove  up  to  the  scene  of 
the  tragedy  he  stated  that  he  had  a  gallon 
of  whisky  and  nothing  to  do  but  to  ride 
around  and  drink  it,  the  State  Attorney 
called  a  witness  in  rebuttal,  and  asked  the 
witness  who  was  t)resent  at  the  scene  of  the 
tragedy,  whether  the  deceased  had  then  and 
there  made  the  remark  to  the  effect  that  he 
had  a  gallon  of  whisky  and  nothing  to  do 
but  ride  around  and  drink  it.  To  this  ques- 
tion the  defendant  objected,  but  the  coUrt 
permitted  the  question  to  be  asked  and  an- 
swered, to  which  ruling  exception  was  taken 
and  it  is  assigned  as  error.  While  it  is  true 
that  this  was  somewhat  of  an  immaterial 
point  in  the  case,  yet  we  cannot  say  that  the 
ruling  here  assigned  was  reversible  error, 
since  we  cannot  see  how  the  defendant  was 
materially  injured  thereby. 

The  last  assignment  of  error  is  the  denial 
of  the  defendant's  motion  for  new  trial  made 
on  the  grounds  that  the  verdict  of  the 
jury  is  not  supported  by  the  evidence  and  is 
contrary  to  the  evidence.  Without  a  re- 
hearsal of  it  here,  it  is  sufficient  for  us  to 
say  that  the  evidence  abundantly  sustains  the 
verdict  returned,  and  finding  no  reversible 
error  in  the  record,  the  judgment  of  the 
Circuit  Court  in  said  cause  is  hereby  affirmed 
at  the  cost  of  Santa  Rosa  County,  the  plain- 
tiff in  error  having  been  adjudged  to  be  in- 
solvent. 

[345]  Shackleford,  C.  J.,  and  Cockrell, 
Hocker,  and  Whitfield,  J.  J.,  concur. 
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Ifktroduetory, 

The  present'  note  discusses  the  admissi- 
bility of  a  confession  as  affectiad  by  the  fact 
that  the  accused  was  intoxicated  at  the  time 
of  making  it.  Th«  right  of  an  accused  to 
show  that  he  was  insane  at  the  time  of 
making  a  confession  is  treated  in  the  note  to 
State  v.  Berberick,  16  Ann.  Cas.  1077;  and 
the  admissibility  of  a  confession  made  while 
asleep  is  considered  in  the  note  to  Martinez 
▼.  People,  Ann.  Cas.  1914C  559.  As  to  the 
admissibility  of  a  confession  procured  by 
fraud  or  trick  see  the  notes  to  Rex  v.  White, 
15  Ann.  Cas.  272;  Daniels  ▼.  State,  6  Am.  St. 
Rep.  28S,  249.  The  admissibility  of  a  con- 
fession induced  by  duress  or  by  threats  or 


promises  of  the  persons  having  the  wocoaeA. 
in  custody  is  treated  in  the  note  to  Daniels 
V.  State,  supra;  tlie  adnaissibility  of  a  con- 
fession secured  by  an  exhortation  to  tell  the 
truth  or  by  an  appeal  to  religious,  moral  or 
superstitious  sentiment,  in  the  note  to  State 
V.  Williams,  Ann.  Cas.  1913B  302,  and  the 
effect  on  the  admissibility  of  a  confession  of 
the  fact  that  the  accused  was  tied,  chained, 
shackled  or  confined  in  a.  dark  cell,  in  the 
note  to  State  v.  Miller,  Ann.  Cas.  1912B  1053. 
For  a  general  discuBsion  of  the  inducements 
which  will  render  a  confession  inadmissible, 
see  1  R.  C.  L.  tit.  Admi99wna  amd  Declara- 
tions, p.  553. 

Oeneral  Rule, 

»   • 

A  confession  otherwise  voluntary  is  not  to 
be  excluded  because  the  accused  was  intoxi- 
cated at  the  time  of  making  it.  That  fact 
goes  to  the  weight  only  of  the  confesaioB  and 
is  for  the  exclusive  consideration  of  the  jury. 
Eskfidge  v.  State,  25  Ala.  30;  Lester  v.  State, 
32  Ark.  727;  People  v.  Farrington,  140  Cal. 
666,  74  Pac.  288;  State  v.  Laughlin,  171  Ind. 
66,  84  N.  E.  756 ;  State  v.  Feltes,  61  la.  495,  1 
N.  W.  756;  State  v.  Berry,  50  La.  Ann.  1309, 
24  So.  829;  Com.  v.  Howe,  9  Gray  (Mass.) 
110;  State  V.  Grear,  28  Minn.  426,  10  N.  W. 
472,  41  Am.  Rep.  296;  Whitney  ▼.  State,  8 
Mo.  165;  People  v.  Kent,  41  Miss.  191,  83  N. 
Y.  S.  948;  Williams  v.  State,  12  Lea  (Tenn.) 
211;  Leach  v.  State,  99  Tenn.  684,  42  S.  W. 
195;  Lienpo  v.  State,  28  Tex.  App.  179.  12 
S.  W.  688;  White  v.  State,  32  Tex.  Grim. 
625,  25  S.  W.  784;  Mixon  v.  State,  36  Tfex. 
Crim.  66,  35  S.  W.  394;  In  re  Stanbro,  1 
Manitoba  263.  See  also  State  v.  Bryan,  74 
N.  C.  351.  And  see  the  reported  case.  Com- 
pare Trepanier  v.  Rex,  19  Can.  Crim.  Cas. 
290  (undue  influence  exerted  on  intoxicated 
prisoner).  Thus  in  State  v.  Grear,  28  Minn. 
426,  10  N.  W.  472,  41  Am.  Rep.  296,  it  was 
said:  "Upon  the  trial,  the  state  called  a  wit- 
ness by  whose  testimony  it  was  proposed  to 
prov«  statements  of  the  defendant  in  the 
nature  of  a  confession.  Objection  was  made 
to  this,  upon  the  ground  that,  as  wais 
claimed,  the  defendant  was  so  intoxicated 
at  the  time  of  the  alleged  confession  that  be 
did  not  know  what  he  was  saying,  and  de- 
fendant's counsel  claimed  the  right  to 
examine  the  witness  upon  this  point  before 
his  evidence  of  the  confession  should  be  re- 
ceived, and  offered  also  to  call  other  witnes^^es 
to  the  same  fact  at  the  same  stage  of  the 
trial.  This  was  refused  by  the  court,  and  ex- 
ception was  taken.  The  court  was  right. 
Intoxication  of  the  accused  at  the  time  when 
he  may  have  made  a  confession  would  have 
affected  the  weight  of  the  confession  as  evi- 
dence against  himself,  but  wonld  not  go  to 
exclude  the  confession  from  being  put  in  eri- 
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66  Fla.  Sil. 
That  degree  of  intoxication      ihe  liquor  drunk  that  day,  he  must,  at  th6 


dence.  .  ' . 
which  leaves  one  capable  of  making  a  narra- 
tation  of  past  events,  or  of  stating  his  own 
participation  in  a  crime,  is  not  sufficient  to 
exclude  the  inculpatory  statement  from  the 
consideration  of  the  jury."  In  Com.  v.  Howe, 
9  Gray  (Mass.)  116,  the  rule  was  stated  as 
follows :  "The  court  instructed  the  jury  that 
the  evidence  of  intoxication  was  an  objection 
to  the  weight  and  not  to  the  competency  of 
the  test imony;  and  that  if  the  defendant  was 
so  niuch  Under  the  influence  of  liquor  as  not 
to  understand  what  be  was  confessing,  they 
should  disregard  the  Cionfessions  altogether. 
These  instructions  were  entirely  right."  So 
in  People  v.  Farrington,  140  Cal.  666,  74 
Pac.  288,  the  court  said:  "The  objection 
that  the  court  erred  in  permitting,  the  Intro* 
duction  of  the  statement  of  the  defendant  ex- 
plaining his  possession  of  the  money  found 
upon  his  person  cannot  be  sustained.  The 
objection  was-,  that  it  should  not  have  been 
allowed  because  it  appeared  that  the  defend- 
ant was  drunk  at  the  time  he  made  the  state- 
ment. Tliere  is  an  old  proverb  to  the  effect 
that  drunken  persons  tell  the  truth,  but, 
without  applying  that  in  this  case,  it  ap- 
pears that  while  the  defendant  may  have  been 
slightly  under  the  influence  of  liquor,  he 
himself  claimed  that  hk  was  'straight,'  and 
the  character  of  the  statement  itself  clearly 
indicates  that  he  was  not  so  much  intoxi- 
cated as  to  be  unconscious  of  the  meaning 
and  effect  of  his  words.  Tlie  statement  was 
therefore  properly  admitted  for  the  con- 
sideration of  the  jury."  Similarly  in  Leach 
V.  State,  99  Tenn.  584,  42  S.  W.  195,  it  was 
said:  "It  is  a  Vain  impeachment  of  the  de- 
fendant's confession  to  say  that  it  was  made 
when  he  was  somewhat  under  tlie  influence 
of  whisky,  and  that,  subsequently,  when 
sober  and  imprisoned,  he  firmly  denied  its 
truthfulness.  There  is  no  proof  or  indication 
that  he  was  not  in  the  fullest  possession  of 
his  mental  faculties  at  tlie  time  he  confessed 
his  guilt;  on  the  contrary,  the  manner,  time, 
place,  and  substance  of  the  confession  show 
deliberation  and  intelligence  on  his  part. 
That  the  confession  was  unwise,  and  the 
subsequent  denial  more  consistent  with  his 
desire  to  save  himself  from  the  consequences 
of  his  crime,  can  hardly  be  doubted.  But 
slight  intoxication  could  not  impair  the  force 
or  truthfulness  of  the  confession  made.  Such 
a  condition  is  not  likely  to  render  one  false. 
In  vino  Veritas.**  In  the  case  of  In  re  Stan- 
bro,  1  Manitoba  263,  applying  the  rule  the 
rH>urt  said:  **It  is  further  contended  that 
the  prisoner  was,  at  the  time  of  the  making 
of  the  confession,  so  under  the  influence  of 
liquor,  or  in  such  a  mental  condition  from 
the  effects  of  liquor,  that  no  confession  or 
statement  then  made,  should  be  admitted  as 
evidence  against  him.  From  the  effects  of 
Ann.  Cas.  1916C. — 74. 


time  of  the  interview  with  Hall,  have  largely 
recovered.  He  was  drinking  in  the  morning, 
was  arrested  at  about  twelve  o'clock,  and  the 
interview  did  not  take  place  until  nine  or  ten 
hours  afterwards,  during  all  which  period 
he  had  not  been  drinking  anything.  He  had 
however,  been  drinking  heavily  for  a  consider- 
able time  before  his  arrest,  and  was,  as  one  of 
the  witnesses  says,  about  the  time  of  the 
interview,  *very  much  broke  up.*  The  chief 
of  police  thinks  he  was  verging  on  delirium 
tremens;  I  do  not  find  that  a  confession 
being  made  by  a  man  while  under  the  in- 
fluence of  liquor,  or  suffering,  as  the  prisoner 
was  from  the  effects  of  liquor,  is  any  reason 
for  excluding  it." 

Liquor  Furnished  "by  Offlcei^, 

By  the  weight  of  authority  a  confession  by 
an  intoxicated  prisoner  is  none  the  less  ad- 
missible because  the  liquor  was  furnished  to 
him  by  the  officer  having  him  in  custody. 
People  V.  Ramirez,  56  Cal.  533,  38  Am.  Rep. 
73;  State  v.  Hogan,  117  La.  863,  42  So.  352; 
State  V.  Brooks,  220  Mo.  74,  119  S.  W.  353; 
Jefferds  v.  People,  5  Park.  Crim.  (N.  Y.)  522. 
And  see  State  v.  Hopkirk,  84  Mo.  278; 
CoTtez  V.  State,  43  Tex.  Crim.  375,  66  S.  W. 
453;  Jones  v.  State,  50  Tex.  Crim.  329,  06 
S.  W.  930.  In  Rex  v.  Spllsbury,  7  C.  &  P. 
187,  32  £.  C.  L.  487,  it  appeared  that  the 
prisoner  had  made  a  statement  to  a  constable 
in  whose  custody  he  was,  but  that  he 
was  drunk  at  the  time;  and  "it  was  imputed 
that  the  constable  had  given  him  liquor  to 
cause  him  to  be  so."  Lord  Coleridge  said: 
"I  am  of  opinion  that  a  statement  being 
made  by  a  prisoner  while  he  was  drunk  is 
not  therefore  inadmissible  as  evidence  against 
him;  and  that,  to  render  a  confession  inad- 
missible, it  must  either  be  obtained  by  hope 
or  fear.  This  is  a  matter  of  observation  for 
me,  upon  the  weight  that  ought  to  attach  to 
this  statement  when  it  is  considered  by  the 
jury."  In  State  v.  Brooks,  220  Mo.  74,  lit 
S.  W.  353,  it  was  said:  "In  instruction  num- 
ber 10  the  court  instructed  the  jury  that  if 
they  believed  from  the  evidence  that  the  de- 
fendant, while  in  custody  of  the  officers,  was 
given  Intoxicating  liquors  and  that  thereby 
the  defendant  was  not  in  a  condition  to  realize 
what  he  was  doing,  and  while  in  that  con- 
dition a  confession  was  obtained  from  him, 
then  the  jury  should  reject  such  confession. 
Bo  that  the  defendant  had  the  full  benefit  of 
his  claim  that  his  confession  was  hot  volun- 
tary. But  the  jury  found  that  the 
said  confession  was  voluntarily  made.^ 
In  jefferds  v.  People,  6  Park.  Crim. 
(N.  Y.)  522,  the  court  said:  "An  officer  may 
be  employed  by  the  prosecution  for  the  pur- 
pose of  watching  a  supposed  criminal,  and 
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for  the  purpose  of  detection.  Crime  often 
cannot  be  otherwise  discovered.  But  when 
such  an  officer  ingratiates  himself  as  a  friend 
to  the  criminal,  when  h«  procures  liquor  and 
uses  it  for  the  intoxication  and  ruin  of  the 
Bupposed  culprit,  when  he  urges  upon  him  the 
constant  use  of  intoxicating  drinks,  until 
maddened  by  their  use,  the  accused,  In  a 
spirit  of  boasting  rather  than  in  the  exer- 
cise of  his  reason,  and  in  response  to  sug- 
gestions made  by  the  officer,  proclaims  his 
guilt,  it  appears  to  me  that  the  officer  goes 
far  beyond  the  line  of  his  duty,  and  is  guilty 
of.  conduct  throwing  no  credit  on  such  an  ad- 
ministration of  criminal  justice.  But,  how- 
ever much  we  may  condemn  this  proceeding, 
still  it  was  not  error  to  admit  the  testimony 
on  the  trial.  The  learned  judge  before  whom 
the  ca^e  was  trie4,  while  he  correctly  held 
that  the  confessions  were  not  to  be  kept  from 
the  jury,  felt  also  unwilling  to  state  to  the 
jury  his  approval  of  the  mo4e  in  which  they 
were  obtained.  However,  in  McCabe  v.  Com. 
(Pa.)  8  Atl.  45,  it  was  said:  ''We  think  the 
conduct  of  William  H.  Kain  in  furnishing 
liquor  to  the  defendant  after  his  arrest,  and 
in  the  attempt  which  he  made  to  induce 
declarations  from  this  defendant,  and  the 
manner  in  which  that  attempt  was  made,  is 
deseri'ing  of  the  most  severe  condemnation. 
Ko  man  has  a  right  to  seek  to  induce  from 
a  defendant  statements  by  any  such  meana, 
and  declaration^  induced  by  such  influences 
ought  not  to  be  introduced  in  evidenoe,  or  be 
given  any  consideration  in  determining  the 
defendant's  guilt.''  In  McNutt  v.  State, 
68  Neb.  207,  94  N.  W.  143,  the  court  said; 
"In  this  connection  it  is  shown  that  im- 
mediately after  the  defendant's  arrest,  while 
the  sheriff  who  arrested  him  was  returning 
him  to  Hartington«  where  the  crime  was  com- 
mitted, the  sheriff  not  only  allowed  the  de- 
fendant to  have  intoxicating  drinks,  but  him- 
self furnished  such  drinks  to ,  the  defendant, 
and  afterwards  questioned  the  defendant  In 
regard  to  the  offense.  Such  conduct  on  the 
part  of  the  sheriff  is  not  juatifiable,t  and  un- 
der ordinary  circumstances  the  admitting  in 
evidence  of  the  testimony  in  regard  to  admis- 
sions so  obtained  would  be  erroneous  and  re- 
quire a  reversal  of  the  judgment  of  convic- 
tioU)  but  in  this  case  the  evidence  of  the 
defendant  himself  shows  that  this  condijict  of 
the  sheriff  waa  due  rather  to  thoughtlesene?^ 
than  to  any  attempt  on  his  paort  to  procure 
damaging  evidence  against  the  defendant,  and 
also  show 9  that  tlijQ  defendant  afterwards,  of 
his  own  free  /^ HI,  repeated  the  same .  state- 
ments, to  sever.al  other  parties,  and  made 
other  similar  statements  in  open  court  upon 
his  preliminary  examination,  so  that  it  is  im- 
possible to  believe  that  the  .defendant  has  been 
prejudiced  by.  thia,  improper  conduct  of  the 
sheriff."    In  Jlex  v.  Sexton,  3  Buss.  C,  &,  M* 


462,  the  granting  of  a  prisoner's  request  for 
liquor  aeems  to  have  been  regarded  as  an  in- 
ducement, which  was  held  to  exclude  a  eon- 
fession.  In  Flagg  v.  People,  40  Mich.  706,  t^ 
giving  of  liquor  to  an  accused  person  waa  one 
of  the  circumstances  which  were  held  to  ren- 
der a  confession  by  him  inadmissible.  The 
court  said:  ''When  a  party  under  arrest  is 
told  by  the  officer  that  the  beat  thing  he 
do  is  to  own  up — ^that  he  had  better 
a  statement; — when  it  ia  supposed  thst  a 
statement  can  be  forced — 'knocked' — out  of 
him  because  'he  was  a  weak  one;'  when  in- 
toxicating liquors  are  furnished  him  to  aid 
in  the  forcing  process;  and  when  on  the  fol- 
lowing morning  he  is  taken  in  irons  to  the 
office  of  an  attorney^  and  there,  in  the  pres- 
ence of  those  hostile  to  him«  with  bolted  doors, 
is  interrogated,  his  answers  reduoed  to  vrit- 
Ing  and  sworn  to,  it  is  idle  to  say  that  such 
a  confession  was  free  and  voluntarily  made, 
even  although  the  witnesses  may  testify  that 
no  inducements  were  made  or  held  out  to 
him." 


STATE   EX    BEIi.    VATOB    AJTB    SE- 
LECTMEN OF  TpWN  OF  HOKER 


IiOUIStAlTA  ANB 

RAILBOAB  COMPAKT. 

Louisiana  Supreme  Court — ^^larch  30,   1914. 


laif  La.  14:}  04  So.  926. 


Railroads  —  Repair  of  Road  —  Po^ 
of  Munlelpallty  to  CompeL 

A  mandamus  will  lie  to  compel  a  railroad 
company  to  make  the  necessary  repairs  to  its 
road  running  through  the  streets  of  a  city  or 
town,  so  as  to  keep  the  same  free  for*  the 
use  of  the  public,  and  clear  of  all  obstructiooi*. 
Bev.  St.  §  601,  as  amended  by  Acts  No.  204 
of  1902,  p.  395,  and  No.  167  of  1910,  p,  236; 
Act  No.  193  of  1912,  p.  381. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  covirt.)  , 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Claiborne:     BABXErrro,  Judge. 

Action  for  mandamus.  Mayor  and  Select- 
men of  Town  of  Hoiner,  relator,  and  Louisi- 
ana and  Northwest  Hailroad  Company,  de- 
fendant. Judgment  for  relator.  Defendant 
appeals.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

John  A.  Jtichard^on  for  appellants 
Efioa  C.  McClendon  for  appellee. 


SXAIE  T.  LOTIfifASA.ETC.  R.  QQ. 

1S6  La,  U. 


«71 


[14]  SoKifZtviLLB,  J.-^The.town  of  Homer, 
allei^g  that  the  defendant  railroad  oom" 
pany  has  permitted  two  of  its  overhead 
hridges  in  the  town  to  be  out  of  repair 
and  dangerous^  and  that  it  is  the  duty  of  the 
defendant  to  keep  in  good  order  and  repair 
its  bridges  and  otiier  constructions,  so  that 
the  streets  of  said  town  may  be  unobstructed^ 
and  the  citizens  have  the  free  use  of  the  £15] 
same,  ask  that  a  mandamus  issue  to  compel 
defendant  to  reconstruct  said  two  bridges, 
to  pat  them  in  .good  order,  and  to  make  them 
safe  for  public  traffie,  within  a  time  to  be 
fixed  by  the  court,  and  that  said  bridges  be 
so  adjusted  that  tiie  streets  will  not  be  ob* 
struoted. 

Respondent  answered;  .alleging  that  one  of 
the  two  bridges  eomi^ained  of  was  in  good 
order  and  repair;  and  admitted  Uiat;th6 
seoond  was  in  bad  .  order.  It  further  ad- 
mitted that  it  had  caused  the  two  bridges 
to  be  built;  and  that  it  is  its  duty  to  keep 
all  of  the  bridges  constructed  by  it  in  the 
town  in  a  reasonably  safe  condition  for  the 
use  of  the  public.  It  further  expressed  a 
willingness  to  do  the  repairing  and  recon- 
structing necessary,  but  alleges  that  it  is 
not  able  to  procure  the  funds  necessary  to 
do,  the  work,  and.  that  it.  is  impossible  for  it, 
at  this  time,  to  make  the  necessary  repairs. 

There  was  judgment  in  favor  of  the  re* 
later,  ordering  defendant  to  reconstruct  one 
of  the  bridges  oemplained  of,  and  to  re- 
pair or  strengthen  the  abutments  at  the 
ends  of  the  other  bridge.  Defendant  has 
appealed. 

In  this  court  George  W.  Hunter  has  ap- 
peared and  shown  that  the  defendant  com- 
pany has  been  placed  in  the  hands  of  a  re* 
ceiver,  and  that  he  is  the  receiver.  He  asks 
to  be  made  a  party  to  the  cause.  It  is  so 
ordered. 

It  is  made  the  clear  duty  of  the  railroad 
company  to  keep  in  good  order  and  repair 
and  free  irom  obstruction  the  streets  of  any 
town  or  city  through  which  said  railroad 
passes.  This  proceeding  by  mandamus  is 
brought  under  the  provisions  of  the  Revised 
Statutes,  §  691,  as  amended  by  Act  No.  204 
of  1902,  p.  895,  and  Act  No.  157  of  1910,  p. 
236,  and  under  Act  No.  193  of  1912;  p.  381. 

Respondent  specially  complains  of  that 
provisicm  in  the  judgment  appealed  from 
which  requires  it  to  begin  the  construction 
[i6l]  and  repair  therein  ordered  with  15  days 
from  tiie  time  the  judgment  became  final, 
and  to  complete  it  within  30  days  from  the 
time  said  work  was  begun.  The  law  pro- 
vides that  railroad  companies  should  have 
reasonable  time  in.  which  to  reconstruct  and 
make  the  repairs  ordered;  and,  while  the 
time  fixed  In  the  judgment  may  be  short,  it 
is  not  shown  to  be  unreasonable;  and  we 
do  not  feel  warranted  in  making  any  change 
in  the  judgment  appealed  from. 


The  evidence  shows  that  one  of  the  bridges 
complained  of  was  repaired  by  respondent 
before  the  case  went  to  trial,  and  that  the 
only  additional  work  necessary  in  connection 
with  that  bridge  is  to  make  the  abutments 
at  the  ends  of  the  bridge  more  secure;  and 
the  trifil  court  ordered  this  work  to  be  done. 

The.  evidence  shows,  with  reference  to  the 
other  bridge,  that  it  had  fallea  into  decay, 
waff  out  of  use,  and  had  to  be  reconstructed. 

•There'  is  bo  evidence  in  the  record  show- 
ing that  respondent  cannot  get  the  money 
required  to  do  the  work  ordered  to  be  done. 

Judgment  affirmed. 

* 

HOTZL 

Power  of  Mnnieipallty  to  Compel  Rail- 
road or  Street  Railway  to  Repair 
Bridge  within  Mnnioipal  I^imits. 

The  power  of  a  municipal  corporation  to 
impose  on  a  street  railway  company  such  reg- 
ulations as  will  tend  to  keep  the  streets  used 
by  the  railway  in  a  proper  condition  is  illus- 
trated by  the  cases  upholding  the  right  to 
compel  the  liprinkling  of  the  tracks  (see  the 
note  to  St.  Paul  v.  St.  Paul  City  R.  Go.  Ann. 
Cas.  1912B  1136)  and  the  repair  of  the  por- 
tion of  the  street  occupied  by  it  (see  the 
note  to  Reading  v.  United  Traction  Co.  7  Ann. 
Cas.  380).  In  the  reported  case  it  is'  held 
that  a  railroad  may  be  compelled  to  repair  a 
bridge  maintained  by  it  within  the  limits  of 
a  municipality  in  order  to  prevent  an  ob- 
struction of  the  street.  A  similar  holding 
was  made  in  Queensbury  v.  Hudson  Valley  R. 
Co.  168  App.  Div.  258,  143  N.  Y.  S.  120, 
wherein  a  street  railway  company  was'  re- 
quired to  strengthen  a  bridge  to  withstand 
the  increased  weight  of  new  rolling  stock 
adbptied  by  it. 


LOUDEN 


▼. 


CUTT  OF  CINCIKlfATI  ST  AL. 


Ohio   Supreme  Court — March   17,   1914. 


«0  Ohio  3t.  14:4;  106  N.  E.  »70. 


Ezploaioas  and  Explosives  —  Blasting 
—  Injury  bj  Concussion. 

The  use  of  high-power  explosives  in  making 
excavations  of  rock  and  earth  is  a  lawful 
method'  of  acconiplishing  that  purpose;  but 
where  dirt  And  stone  are  thrown  by  the  force 
of  the  Mast  u^ton  the  property  of  another,  ot 
where  the  work  of  blasting  is  done  in  such 


im 
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proxittiity  to  adjoining  property  that  regard- 
less of  the  care  used  the  natural^  neoebsary 
or  probable  x^ult  of-  the  iorce  of  the  ex- 
plosion will  be  to  break  the  surfaQe  of  the 
ground,  destrpy  the  buildings,  and  produce 
u  concussion  of  t|ie  atmosphere^  the  force  of 
which  will  invade  the  adjoining  premises, 
injuring  the  buildings  thereon  and  making 
them  unfit  and  unsafe  or  habitation,  the 
person  or  coirporation  making  use  of  sudi 
explosives  will  be  liable  for  the  damage  prox- 
imately and  naturally  resulting  tiieretrom, 
irrespective  of  the  question  of  negligence  or 
want  of  s^ill  in  the  blasting  operations. 
[See  note  at  end  of  this  case.] 

Same. 

A  petition  averring  that  defendants  in  the 
use  of  high  explosive^i  broke  into  plaintiff's 
land  and  dwelling  house  with  force  and  vio- 
lence by  means  pf  explosions  of  grpat  power 
and  frequency  in  the  street  adjacent  to/and  iii 
close  proxinjity  to  plaintifTs  dwelling  house, 
and  thereby  produceii  concussions  and  vibra- 
tions of  the  earth  and  air,  causing  founda- 
tions, walls,  chimneys,  ceilings,  cistern  and 
vault  and  window  glass  of  plftintilTs  house 
to  break  and  fall,  rendering  such  house  tm'- 
safe  for  habitation  and  unt^antable,  states  A 
cause  of  action. 

[See  note  at  end  of  this  caae.] 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Hamilton  county. 

Action  for  damages.  Nancy  Louden,  plain- 
tiff, and  City  of  Cincinnati  et  al.,  defendants^ 
Judgment  for  defendants  in  Court  of  Common 
Pleas,  Judgqient  affirmed  by  Circuit  Court. 
Plaintiff  brings  error.     Reversed. 

£145]  The  plaintiff  filed  an  amended  peti- 
tion in  the  common  pleas  court  of  Hamilton 
county  which  amended  petition  reads  as 
follows: 

"Now  comes  Nancy  Louden  the  plaintiff 
herein  and  by  leave  of  court  files  this  her 
amended  petition  herein,  and  says  that  the 
defendant,  the  City  of  Cincinnati,  is  a  munici- 
pal corporation  under  the  laws  of  the  State 
of  Ohio;  that  the  defendant,  the  Board  of 
Trustees,  'Commissioners  of  Water  Works,' 
Cincinnati,  Ohio,  Is  a  legally  constituted 
board  appointed  and  qualified  under  and  in 
pursuance  of  tbe  laws  of  tl^e  State  of  Ohio, 
for  the  construction,  enlargement,  extension 
and  improvement  and  addition  to  the  Water 
Works  of  the  City  of  Cincinnati;  that  Ihe 
defendant  The  W.  J.  Gawne  Company  is  a 
corporation  under  the  laws  of  the  St«te  of 
Delaware. 

"And  plaintiff  says  that  during  all  the 
times  hereinafter  mentioned  this  ptaintfff  was 
and  has  been  ever  since  and  still  is  the  owner 
in  fee  simple  and  in  possession  of  I^t  No. 
—  in  S.  W.  Hartshorn's  Subdivision,  with 
a  dwelling  house  thereon  known  and  num- 
bered as  No.  3521  Humbert  Avenue  in  the 
City  of  Cincinnati. 


[146]  'That  at  the  time  of  tbe  doing  of  the 
wrongs  hereinafter  stated  said  dwelling  hovae 
was  a  frame  and  plastered  building  with  stone 
and  brick  foundation  and  stone  and  brick 
chimneys,  all  occupied  by  plaintiff  as  her 
home  and  dwelling  house. 

"That  said  defendant  The  City  of  Cincin- 
nati, through  its  «aid  Board  of  Trosteea, 
'Commissioners  of  Water  Works,'  Cincinnati, 
Ohio,  defendant  contracted  with  and  employed 
the  defendant  The  W.  J.  Gawne  Company  to 
excavate  and  to  construct  for  said  city  a 
tunnel  for  supplying' water  to  said  city. 

"That  said  defendants  made  the  excava- 
tion for  and  construction- of  said  tunnel  along; 
through  and  under  the  ground  adjacent  to  the 
said  dwelling  house  of'  the  plaintiff. 

^*That  in  the  process  of  so  doing,  said  de- 
fendants' loosened  and  removed  the  earth 
and  rock  by  means  of  blasts  of  high  power 
explosives. 

"And  that  in  so  doing,  the  said  defendants 
trespassed  upon  and-nnder  and  broke  into 
the  plaintiff's  said  land  and  dwelling  hoaec 
with  force  and  violence  by  means  of  aaid 
explosions  of  great  power  and  frequency,  and 
in  close  proximity  to  plaintiff's  said  dwelling 
house. 

"And  that  the  defendants  thereby  pro- 
duced concussions  and  vibrations  of  the  earth 
and  air  and  of  the  material  of  this  plain- 
tiff's said  dwelling  house. 

"And  the  defendants  thereby  caused  the 
foundations,  walls,  chimneys,  ceilings,  cistern, 
f^ault  and  window  giass  of  plaintiff's  said 
house  to  crack  and  break  and  fall  and  ren- 
dered- said  house  unsafe  [147]  for  habitation 
and  untenantable,  and  deprived  plaintiff  of 
the  use  of  said  housei 

"And  that  said  defendants  by  said  ex- 
plosions continued  through  day  and  night 
caused  terrifying  and  disturbing  nolaes  and 
vibrations  of  the  ground  and  air  and  dwelling 
house  of  this  plaintiff,  and  deprived  fdain- 
tiff  and  her  family  of  sleep  and  rest  and  of 
the  enjoyment  of  her  homeand  property  and 
thereby  caused  her-  great,  inconvenience,  die- 
comfort,  suffering,  injury,  damage  and  loss. 
• '  VThat  the  excavation  for  and  construction 
of  said  tunnel  was  entirely  witi^in  and  under 
the  management  and  eontrol  of  the  defend- 
ants, and  said  plaintiff  had  nothing  to  do 
with  it  except  to  endure  the  injuries,  rnxSer- 
ing,  losses  and  damages  herein  complained  of. 

"That  by  reason  of  the  above  described  acts 
of  the  defendants,,  the  plaintiff  hae  been 
damaged  by  the  said  def aidants  in  the  ainn 
of  One  Thousand  Dollars   ($1000). 

"Wherefore  the  plaintiff  asks  judgment 
against  said  defendants  and  each  of  them  for 
One  Thousand  Dollars. 

"And  plaintiff  further  pra3rB  for  an  order 
directed  to  the  defendants.  The  City  of  Cin- 
cinnati and  the  Board  of  Trustees,  'Commis- 
sioners of  Water  Work^'  Cincinnati,  OhiOk 
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and  efeich  of  them,  from-  paying  over  any- 
money  now  in  •  tbeir  hands  to  the  aaid  de-t 
iend«nt>  The  W.  ^  J. .  Oawne  Company,  until 
after  the  claim  of  thia  plaintiff  haa  heea 
fully  paid  and  .satisfied.  And  plaintiff  fur* 
ther  prays  lor  her  eosts  and  for  all  other 
and  further  rriief  to  ivhich  she  is  entitled."  • 

[148]  To' this  amended  petition  the  defend-* 
ants  filed  tlie  following  demurrer: 

^Comes  "noW'  the  defendanta  herein  and 
jointly  and  severally  demur  to  plaintiJff's 
amended  petition  fpr  the  reason  that  same 
does  not  state  faets  sufficient  to  constitute  a 
cause  of  action."  , 

The  common  pleas  court-  sustained  the 
demurrer  to  thia  amended'  petition,  and  dis-> 
missed  the  action  at  plaintiff's  costs.  The 
circuit  court  affirmed  the  judginent  of  the 
common  pleaa  court. 

Patierton  A.  Beece  for  plaintiff  in  error. 
Stanley  W.  MtrriU,  Joseph  W.  Hemtsfman 
and  Jonas  B,  Frenkel  for  defendants  in  errotr* 

•DoT^TAHUB,  J. — ^The  question  in  this  case  is 
raised  foy  the  demurrer  to  the  amended  peii-* 
tion,  and  it  is  one  that  materially  affeots 
property  rights  in  this  state.  Plaintiff  in 
her  amended  petition-  avers  that  the  defend- 
ants in  the  process  of  constructing  a  tunne) 
through  and  under  Humbert  Avenue,  fov  sup* 
plying  water  to-  the  city  of  Cincin&ati» 
loosened  and  removed  .earth-  and  rook  by 
means  of  high-power  ezploeivee ;  that  plaintiff 
was  the  owner  of  a  &ame  dwelling  house, 
with  stone  and  bricts  foundation  and  stone 
and  brick  chimneys,  occupied  by  her  and  her 
family  as  a  home;  that  thi^ tunnel  was  being 
constructed  through  and  under  the  street  ad« 
jacent  to  this  dwelling  house;  that  defend*" 
ants  trespassed  upon  and  under  and  broke 
into  plaintiff's  land  and  dwelling  house  with 
force  and  violence  by  means  of  explosions  of 
great  [149]  power  and  frequency  and  in  close 
proximity  to  plaintiff's  dwelling  house,  and 
thereby  {)roduced  concussions  and  vibrations 
of  the' earth  and  air,  destroying  the  cistern 
oh  her  lot,  the  foundation  of  her  building, 
breaking  the  glass  in  the  Windows,  cracking 
and  destroying  the  chimneys,  and  thereby 
rendered  her  house  unsafe  and  unfit  for  habi* 
tation  and  depriving  plamtiff  of  its  use,  en- 
joyment and  occupation. 

A  demut-rer  to  this  amended  petition  was 
sustained  by  the  trial  court  for  the  reason 
that  it  contained  no  averments  of  negligoice 
or  want  ef  skill  In  the  handling  of  these 
explosives.  Th6  amended  petition  charges  a 
trespass  upon  plaintiff's  land  by  the  trans" 
mission  of  force  through  the  soil  and  si^ 
surface  and  concussion  of  air  produced  by  the 
explosion  of  blasts  used  in  loosening  rock 
and  earth  in  the  eoostruetion  of  the  tunnM 
in  the  street  in  front  of  plaintifTs  premises. 


.  The  question  presented  is  whether  the, own- 
er of  property  may  make  use  of  high  ex- 
plosives on  his  own  premises.: Mi  thp  acoom- 
pliiediment  of  ar  lawful  purpose,  provided  he 
uses  due  caicf^,  notwithstanding  the  necessary, 
natural  or  probable  result  tj^ieisepf  is  to  in- 
jure or  destroy  adjacent  property.  The  su- 
preme court  of  California,  in  the  case  of 
Coltott  V.  Onderdonk,  69  Cal.  155,  10  Pac.  305» 
68  Am.  Rep.  556,  has  spoken  in  no  uncertain 
terras  upon  this  question.  In  tlie  fourth 
proposition  of  the  syllabus  it  is  held  that 
"'Where  the  owner  of  a  lot  situated  in  a  large 
eity,  and  contiguous  to  the  dwelling  house 
of  another,  uses  gunpowder  to  blast  out  rocks 
on  his  lot,  he  is  liable  for  the  damages  proxi- 
mately and  naturally  resulting  [150]  to  the 
house  of  the  adjoining  owner  from  the  act 
of<  blasting,  whether  the  damage  was  caused 
by  rocks  thrown  against  the  house  or  t>y  a 
concussion  of  the  air  aroimd  it."  The  court, 
on  page  159,  uses  this  languivg^:  -^The  de- 
fendant seems  by  his  contention  to  claim  that 
be  had. a  right  to  blast  rocks  with  gunpowder 
on  his  own  lot  in  San  Francisco,  even  if  he 
had  shaken  Mrs.  Colton's  house  to  ruins, 
provided  be  used  care  and  skill  in  so  doing, 
and- although  he  ought  to  have  known  that  by 
such  act,., which  was  intrinsically  dangerous, 
the  damage  would  be  a  necessary^  probable,  or 
natural  consequence.  But  in  this  he  is  mis- 
taken." 

In  the  case  of  Cahill  v.  Eastman,  18.  >Dnn. 
384^  10  Am.  Rep.  184,  it  was  held:  ''Where 
it  is  sought  to  make  one  acoo^ntable  for  the 
consequences  of  acts  done  by  iiim  upon  his 
own  land,  the  questioui  in  general,  is  not 
whether  he  exorcised  due  care,  but  whether  his 
acts  caused  the  damage.  If  they  necessarily 
tiEfnd  to.  injure  his  neighbor  in  his  pre-existing 
rights  of  property,  he  is  liable  in  dapaages 
for.  the  natiupal  and  necessary  consequences 
thereof,  irrespective  of  any  consideration 
as  to  the  care  and.  skill  with  which  such 
operations  may  have  been  conducted."-  To 
the  same  effect  is  the  case  of  Shiple^^  v.  Fifty 
Associates,  106  Mass.  194,  8  Am.  Rep.  318; 
Ball.v.  Nye,  99  Mass.  582,  97  Am.  Dec.  56; 
Wilson  V.  New  Bedford,  108  Maes.  261,  11 
Am.  Rep.  d52;  Joilet  v.  Harwoodr86  111.  110, 
29  Am.  Rep.  17. 

The  New  York  court  of  appeals  held,  in  the 
case  of  Hay  v.  Cohoes  Co.  .2  N.  Y.  159,  51 
Am.  Dec.  279,  that  defendant  was  liable  for 
injury  caused  from  blasting  on  its  own  prem- 
isesi,  although  no  negligence  or  want  of  skill 
in  executing  the  work  was  alleged  or  [151] 
proven.  The  same  principle  in  relation  to 
the  storing  of  water  is  announced  in  the  qase 
of  Pixley  v.  Clark,  35  N.  Y.  520,  91  Am.  Dec. 
72.  Also  in:  reference  to  the  storage  of  gun- 
powder and  other  explosive  materials,  in 
the  case  of  Heeg  v,  Licht,  80  N.  Y.  579,  36 
Am.  Rep.  654.     In  the  case  of  McKeon  v. 
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See,  51  N.  Y.  300,  10  Am.  Bep.  059,  an  in- 
junction wa9  granted  against  defendant  from 
operation  of  machinery  by  steam  power  which 
produced  jarring  and  shaking  of  plaintiff's 
building.  In  the  case  of  Sutton  v.  Clarice, 
decided  in  England  in  1815,  6  Taunt.  (Eng.) 
29;  it  was  stated  in  the  opinion  by  Sir  Vicary 
Gibbs,  C.  J.,  that  where  a  person  improves  hia 
own  land  for  his  own  benefit,  according  to 
his  best  skill  and  diligence  and  not  foreseeing 
that  his  act  will  produce  injury,  yet  if  he 
unwittingly  injures  his  neighbor  he  is  answer-^ 
able.  This  was  the  settled  law  of  EnglaUd 
at  that  time,  and  many  authorities  are  cited 
by  the  court.  Tha;t  doctrine  has  been  modi- 
fied, at  least  in  this  country,  to  the  extent  that 
where  the  injury  was  not  the  natural,  neces- 
sary or  probable  consequence  of  the  act  of 
plaintiff,  and  could  not  have  been  foreseen,  no 
recovery  can  be  had  unless  there  be  an  actual 
or  constructive  trespass  or  negligence  in  doing 
the  Work.  In  the  case  of  Booth  v.  Bome,  etc. 
B.  Co.  140  N.  Y.  267,  35  N.  E.  592,  37  Ami  St. 
Bep.  552,  24  L.B.A.  105,  the  court  of  apfieals 
seems  to  have  departed  from  the  doctrine 
announced  in  the  case  of  Hay  v.  Cohoes  Go. 
supra:  However,  the  court  distinguishes 
these  cases.  In  the  latter  the  court  held  that 
defendant  was  not  liable  for  tiie  injury 
caused  by  blasting  notwithstanding  that  dvr* 
ing  the  progress  of  the  work  it  was  informed 
of  the  [152]  injury  that  was  being  doiiei 
This  decision  was  largely  predicated  upon  the 
particular  facts  in  that  case.  The  rocky  ror- 
face  of  the  upper  part  of  Manhattan  Island 
made  blasting  necessary  in  the  work '  of  «x« 
cavating,  and  unless  permitted,  the  value  of 
the  lots,  especially  for  business  purposes^ 
would  be  seriously  affected.  However,  the 
fair  and  legitimate  interpretation  and  appli* 
cation  of  the  doctrine  announced  in  that  case, 
as  elaborated  and  explained  in  the  opinion 
at  page  278,  would  permit  the  second  pro- 
prietor to  destroy  the  building  of  the  first, 
and  the  third  to  destroy  the  building  of  the 
second,'  and  in  like  manner  each  succeeding 
proprietor  might  destroy  the  building  of  his 
predecesisor  until  the  territory  was  exhausted, 
and  then  there  would  remain  upon  thisterri^ 
tory  but  one  btttlding,'  the  last  one,;flt  and 
safe  for  use  and  occupancy,  unless  the  several 
owners  followed  in  the  trail  of  devastation 
and  repaired  or  restored  their  buildings. 
There  are,  of  course;  two  very  important  con- 
sid^ations  to  be  kept  in  mind  in  the  dis- 
positibn  of  a  question  of  this  charaetei*.  Pirst^ 
to  give  to  the  owner  the -largest  liberty  pos^ 
siblcj  '  in  the  use,  occupation  and  impn>ver 
meht  of  his  own*  property;  consistent  wifli 
the  riglits  of  others,  and  the'  right  to  emfiloy 
modern  methods  and  machinery  in  accoihplish- 
ing  the  improvements  desired.  Second,  that 
one  may  not  tlse  his  own  property  to  the 
injury  of  any  legal  right  of  another^     This 


maxim  of  the  comnum  law,  8io  utere  tuo  mi 
tUienum  non  laedaa,  is  so  well  eatabtiahed 
and  so  universally  recognized  that  it  needa 
neither  argument  nor  citation  of  authorily 
in  its  support.  But'  [158}  it  must  be  oon- 
ceded  that  this  is  no  longer  the  law  if  the 
owner  of  a  lot  may  employ  such  means  in 
the  improvement  of  his  ]wreperty  as  will 
naturally  and  neeessarily  recsult  in  the  de- 
struction of  adjoining  property.  Partiealarly 
would  this  be  true  if,  as. in  the  case  of  Booth 
V.  Bome,  etc;  B.  Co. .  supra,  he  is  informed 
that  the  means  and  methods  •  that  he  is  esn- 
ploying  are  in  fact  destroying  his  neighbora 
property,  and  notwithstanding  that  knowl- 
edge he  may  continue  in.  the  use  of  these 
methods  and  these  means  without  liabilitj 
therefor,  unless  perohanee  *  he  is  guilty  of 
negligence  or  want  of  skill  in  the  handlins  of 
the  explosives  used.  If  the  means  employed 
will,  in  the  very  nature  of  things,  injure  and 
destroy  his  neighbor's'  property,  notwithstmnd- 
ing  the  highest  possible  care  is  used  in  the 
handling  of  the  destructive  agency,  the  result 
to  the  adjoining  property  is  just  as  disastrous 
as  if  negligence  had  intervened.  If  one  asaT 
knowingly  destroy  his  neighbor's  property  in 
the  improvement  ci  his  own,  it  is  little  con- 
solation to  the  neighbor  to  know  that  hia 
property  was  destroyed  toith  due  oore  and  im 
a  9oientifio  maJHner.  If  the  consequeaeea  of 
the  aet  could  3M>t  be  foreseen,  if  tiie  means  em- 
ployed by  a  person  in  the  improvement  of  his 
own  property  would  net  naturally,  neeessarily 
or  probably  cause  the  destruction  of  adjoin- 
ing property,  then  the  question  of  negligence 
in  doing  the  work  would  beoome  important, 
but  when  he  mak^s  use  of  such  means  as  will 
naturally,  necessarily  or  probably  result  in 
the  destruction  of  property,  a  diff»«nt  rule 
must  obtain,  otherwise  the  maxim  of  the  law 
above  stated,  [154]  so  well  established  and 
so  universally  recognised,  must  be  abandoned 
forever* 

The  doctrine  announced  in  the  case  of  Booth 
▼•  Bome,  etc.'  B.  Ca  supra,  was  reaffirssed  by 
the  court  of  appeals  in  the  case  of  Benner  v. 
Atlantic  Dredging  Co.  lU  N.  Y.  156,  31  N .  K. 
S28y  30  Am.  St.  Bep.  640,  17  L.ILA.  220,  and 
Holhind  House  Co.  v.  Baird,  160  N.  Y,  136, 
62  N.  E.  140. :  In  the  later  case  the  court 
stated  in  its  opinion  tiiat  this  is  the  settled 
law  of  that  state.  .  ..The  great  weight  of 
authorities^  however,  would. seem  to  indicate 
that  other  staites  have  not  adopted  this  rule. 
Thompson  in  his-'Conunentaries  on  the  Law 
of  Negligence,.  VoL  1,  ..Section  765,  says: 
^It  is  obvious,  upon  .a  moment's  reflection, 
that  the  work  of  blasting  ro^cks,  being  abso- 
lutely necessary  in. -excavating  through  beds 
of  rock,  in  mining,  in.  di^ESi^S  wells,  in  ex- 
cavating foundations  for  buildipgs^  in  improv- 
ing rOads  and  stj^eeta,.  in  digging  canals,  and 
in  building  railway S/T-<»noot  under  all  cir^ 


lOUDEN  T.  CHrCINN ATL 

90  Ohio  8t.  U4. 


1175 


eumstauces  be  regarded  as  a  nuiBance  per  se 
and  condemned  as  being  negligent  as  a  matter 
of  law.  On  the  other  hand,  it  must  be  re* 
garded — and  the  deeisions  so  regard  it-*-«8  a 
work  which  one  proprietor  may  lawfully  do 
upon  his  own  land,  provided  he  takes  due 
care  to  avoid  injuring  persons  and  property 
in  the  vicinity,  and  subject  to  bis  obligation 
to  pay  damages  for  any  injury  which  he  does 
in  case  his  blasting  involves  a  direct  invasion 
of  the  premises  of  an  adjacent  proprietor." 
In  Section  764,  the  rule  is  stated  that  a  re- 
covery may  be  had  for  damages  to  adjoining 
property  from  blasting:  1.  Where  dirt  and 
stones  are  thrown  by  the  blast  upon  the  ad- 
joining property,  irrespective  of  the  [166] 
question  of  negligence.  2.  Where  the  work  of 
bfasting  i§  done  in  .a  situation  where  it  is 
necessarily  dangerous  to  persons  or  property, 
whether  the  injury  proceeds  from  the  impact 
of  rocks  thrown  or  from  atmospheric  cod" 
cuBsion,  irrespective  of  the  care  or  skill  used. 
3.  In  all  other  cases  H ability  will  attach  to 
the  person  or  corporation  carrying  on  the 
dangerous  employment  where  the  work  has 
been  negligently  done. 

This  would  seem  to  be  the  rule  in  Ohio. 
This  court  affirmed  without  opinion  the  ease 
of  Columbus  ▼.  Williard,  reported  in  7  Ohio 
Cir.  Dec.  33,  7  Ohio  Clr.  Ct.  page  113,  in 
which  it  \rsLS  held  that  "A  municipal  corpora- 
tion wbieh  proceeds  with  skill  and  care,  and 
without  m&lice,  to  drain  a  street  for  a  law- 
ful purpose,  is  liable  to  the  owner  of  an 
abutting  lot  for  such  injury  as  may  result 
to  his  soil  from  the  withdrawal  of  its  natural 
support,  even  though  the  support  withdrawn 
consists  of  percolating  waters  and  sand  of 
such  nature  and  so  blended  with  the  waters  as 
to  be  inseparable  from  them."  In  this  case^ 
it  is  not  neceissary  to  extend  the  rule  of  lia- 
bility that  far.  In  that  case  it  does  not 
appear  from  the  report  tiiat  the  damage 
caused  was  the  necessary,  natural  or  probable 
consequence  of  the  act  of  thie  defendant.  Not 
only  that,  but  it  involved  the  question  of 
percolating  waters. 

We  think  the  correct  rule  is  stated  in  the 
case  of  Tiffin  v.  McCormack,  34  Ohio  St.  638, 
32  Am.  Kep.  408,  in  which  it  was  held  that: 
"Where  the  owner  of  a  stone  quarry,  by  blast- 
ing with  gunpowder,  destroys  the  building 
of  an  adjoining  land  owner,  it  [156]  is  no 
defense  to  show  that  ordinary  care  was  ex- 
ercised in  the  manner  in  which  the  quarry  wais 
worked."  Judge  Mcllvaine  in  that  case. said: 
'*^eithey  can  one  in  possession  of  a  parcel  of 
land  operate  and  manage  a  mine  or  quarry 
upon  it  in  such  manner  as  to,  injure  or  destroy 
the  property  pf  an  adjoining  proprietor,  justi- 
fy himself  by  showing  that  he  used  ordinary 
care  in  the  use  of  his  own  property."  In 
the  case  of  Bjradford  Glycerine  Co.  v.  St. 
Marys  Woolen  Mfg.  Co.  60  Ohio  St.  560,  64 


N.  E.  628,  71  Am.  St.  Rep.  740,  45 
L.R.A.  658,  it  was  held  by  this  court  that: 
'^Nitroglycerine  is  a  substance  usually  recog- 
nized as  highly  eitplosive  and  dangerous,  the 
storage  of  which  at  any  place  is  a  constant 
m^iace  to  the  property  in  that  vicinity.  And 
one  who  stores  it  on  his  own  premises  is 
liable  for  injuries  caused  to  surrounding  prop- 
erty by  its  exploding,  although  he  neither  vio- 
lates any  provision  of  the  law  regulating  its 
storage  nor  is  chargeable  with  negligence  con« 
tributing  to  the  explosion." 

It  is  insisted  by  counsel  for  defendant  in 
error  that  this  case  does  not  apply  to  the 
case  under  consideration,  but  when  that  case 
was  before  this  court  it  was  then  contended 
that  the'  authorities  in  reference  to  the  use 
of  explosives  did  not  apply  to  that  ease  be- 
cause  in  one  instance  the  party  to  be  charged 
was  actively  engaged  in  the  work  that 
caused  the  injury,  and  purposely  and  inten- 
tionally caused  the  explosion,  while  in  the 
other  case  he  was  merely  using  the  premises 
to  store  the  dangerous  srabstance,  not  intend* 
ing  that  it  should  explode;  but  this  court 
held  that  both  cases  involved  the  same  princi- 
ple and  in  the  discussion  of  that  [167]  ques- 
tion said :  "llie  blasting  doubtless  is  a  mto- 
ace  to  adjacent  property,  but  so  is  the  storing 
of  a  highly  explosive  substance/'  In  the 
cases  of  Defiance  Water  Co.  v.  Olinger,  64 
Ohio  St.  532,  44  N.  E.  238,  32  L.R.A.  736, 
and  Gas-Fuel  Co.  v.  Andrews,  50  Ohio  St.  695, 
35  N.  B.  1059,  29  L.R.A.  337,  this  question  is 
further  considered  and  discussed. 

We  are  informed  by  counsel  that  the  case  of 
Armstrong  v.  Cincinnati,  12  Ohio  Cir.  Ct. 
(N.  8.)  76,  tfffkmed  by  this  court  82  Ohio 
St.  454i  92  N.  E.  1108,  involved  facts  similar 
to  the  facts  averred  in  the  amended  petition 
in  the  case  now  under  consideration.  In  that 
case  the  trial  court  chargied  the  jury  that  if 
the  defendants  exercised  the  highest  degree 
of  care  in  the  ui^e  of  explosives,  they  would 
not  be  liable  for  the  damages  resulting  there- 
from. The  Jury  found  for  the  defendant.  The 
plaintiff  prosecuted  error  to  reverse  this  ju<^- 
ment  upon  two  grounds:  First,  that  the 
verdict  was  not  sustained  by  sufficient  evi- 
dence, and,  second, -for  error  in  the  charge  of 
the  trial  court.  The  circuit  court  affirmed  the 
judgment  of  the  common  pleas  court,  and 
among  other  things  held  there  was  no  error 
in  the  charge  of  th^  court,  citing  in  support 
of  its  conclusion  the  New  York  cases  to  which 
we  have  Teferred.  The  circuit  court  further 
found  from  an  (examination  of  the  record 
that:  'The  jiiry  might  well  find  that  the 
injury,  if  feny,  to  pJaintifT's  property  was 
not  caused  by' the  work  of •  defendants."  The 
fact  that  that  case  involved  the  Weight  of  the 
evidence  may  have"  been  the  reason  for  its 
affirmance  by  this  court.  The  law  of  this 
state  in  reference  to  this-  subject  having  been 
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declared  in  the  cases  of  Tiffin  v.  McCormack 
[158]  and  Bradford  Glycerine  Co.  v.  St« 
Marys  Woolen  Mfg.  Co.  supra,  it  would  follow 
that  if  this  court  intended  to  depart  from  the 
doctrine  announced  in  these  oases  it  would 
have  reported  the  case  and  overruled  these 
authorities. 

It  is  insisted  by  counsel  for  defendants  in 
error  that  because.no  rock,  soil  or  debris  was 
actually  thrown  upon  plaintiffs  premises 
there  was  no  actual  trespass,  but  neither  was 
there  such  a  trespass  in.  the  case  of  Bradford 
Glycerine  Co.  v.  St.  J^larys  Woolen  Mfg.  Co. 
supra.  We  are  unable  to  distinguish  between 
a  case  where  a  fragment  of  rock  or  a  portion 
of  the  soil  is  thrown  onto  an  adjoining  prop- 
erty and  a  case  where  the  force  of  an  explor 
sion  is  transmitted  through  the  soil  and  sub- 
tratum,  jarring,  cracking  and  breaking  it, 
destroying  the  cistern  and  foundation  of  the 
building  and  wrecking  the  building  iteelf  by  a 
concussion  of  the  air  around  it,  thereby  doing 
far  more  injury  than  a  fragment  of  rook  could 
do.  It  is  a  distinction  without  a  difference. 
If  this  terrific  force  may  be  set  in  motion 
by  the  owner  of  one  parcel  of  ground,  with 
full  knowledge  upon  his  part  that  such  force 
will  invade,  damage  and  destroy  the  property 
of  the  adjoining  proprietor,  what  difference 
does  it  make  how  this  force  accomplishes  the 
result  that,  in  the  very  nature  of  things,  must 
have  been  anticipated?  Is  not  a  concussion 
of  the  air  and  jarring,. breaking  and  cracking 
the  ground  with  such  force  as  .to  wreck  the 
buildings  thereon  as  much  an  invasion  of  the 
rights  of  the  owner  as  the  hurling  of  a  missile 
thereon?  If  there  is  any  difference  whatever, 
it  (169]  is  purely  technical^  and  ought  to  find 
no  favor  with  the  courts.  Certainly  the  ap- 
plication of  a  force  suffieient  to  crack  the 
surface  of  the  land  to  such  a  depth  as  to 
destroy  the  foundations  of  buildings,  to 
break  windows,  and  throw  down  chimneys,  ia 
a  direct  invasion  of  property  rights. 

The  amended  petition  does  not  aver  in 
terms  that  the  injury  to  plaintiff's  property 
was  the  natural,  or  necessary,  or  probable, 
result  of  defendants'  acts,  but  it  does  aver 
a  trespass,  and  it  also  avers  that  these  ex- 
plosives were  exploded  in  such  close  proximi- 
ty to  plaintiff's  premises  and  that  they  were 
of  such  great  power  and  frequency,  day  and 
night,  that  th^  did  result  in  the  destruction 
of  plaintiff's  property.  It  was  not  one  single 
explosion,  the  result  of  which  defendants 
might  not  have  foreseen,  but  it  was  a  con- 
tinuous bombardment,  which  finally  resulted 
in  the  injury  complained  of.  It  is  not  neces- 
sary thai  a  pleader .  should  draw  a  conclusion 
from  the  facts  pleaded.  It  ia  sufficient  if  the 
allegation  of  the  petition  statea  the  facts  upon 
which  plaintiff  relies  for  recovery,  and  if  the 
plaintiff  is  able  to  maintain  by  proofs  the 
allegations  of  her  amended  petition,  she  is 


entitled  to  recover  for  the  damages  resulting 
from  the  invasion  of  her  rights  and  the  de- 
struction o^  her  property. 

The  judgment  of  the  circuit  court  affirming 
the  judgment  of  the  common  pleas  court  and 
the  judgment  of  the  common  pleas  court  sus- 
taining tbue  demurrer  to  the  petitiofn,  are 
reversed,  and  the  cause  remanded  to  the  com- 
mon pleas  court  with  [1M]  directions  to  over* 
rule  the  demurrer  to  the  petition,  and  for 
further  proceedings  according  to  law. 

Judgment  reversed. 

Nichols,  C.J.,  Johnson,  Wanamaker,  Kev* 
man  and  Wilkin,  J  J.,  concur. 


NOTE. 

Injury   to   Propertj  by   Concitasiom 
Vibration  Resvltinff  from  Bljwtias. 


Introductory,  1176. 
View  that  Liability  Is  Absolute,  1176. 
View  that  Liability  Depends  on  Negligence^ 
1178. 


The  .earlier  caaee  passing  on  the  liability 
for  injuries  to  property  caused  by  concoRsion 
or  vibration  due  to  blasting,  are  collated  and 
discussed  in  the  notes  to  Longtin  v.  Persell, 
2  Ann.  Cas.  108,  Hickey  v.  McCabe,  10  Ann. 
Cas.  783,  and  Weitzmann  y.  Barber  Asphalt 
Co.  133  Am.  St.  Rep.  560.  This  note  presents 
the  recent  cases  on  the  subject. 

For  a  diacussion  of  the  liability  for  an 
injury  to. property  caused  by  blastii^  ac- 
companied by  an  actual  physical  invasion  of 
tEe  property,  see  the  note  to  Central  Iron, 
etc*  Co.  v;.  Vandenheuk,  11  Ann.  Cas.  ^6. 

View  that  LiahilUy  Is  Absolute, 

The  trend  of  the  majority  of  the  recent 
decisions  on  tlie  question  is  toward  the  rule 
that  a  person  causing  blasting  to  be  done  is 
lif^ble  for  injuries  to  the  property  of  another 
caused  by  the  concussion  or  vibration  result- 
ing therefrom,  irrespective  of  the  question 
of  negligence,  and  although  there  is  no  actual 
physical  invasion  of  the  property  thus  in- 
jured. Watson  V.  Mississippi  River  Power 
Co.  (la.)  156  N.  W.  188;  Faust  v.  Pope,  132 
Mq.  App,  287,  111  S.  W.  878;  Johnson  v. 
Kansas  City  Terminal  R.  Co.  182  Mo.  App. 
349,  170  S.  W.  456;  Bradshaw  v.  Kansas 
City  Terminal  R.  Co.  (Mo.)  170  S.  W.  458; 
Patrick  v.  Smith,  75  Wash.  407,  134  Pac 
1076,  48  L.R.A.(N.S.)  740;  Schade  Brewing 
Co.  V.  Chicago,  etc.  R.  Co.  79  Wash.  651, 
140  Pac.  897.  And  see  the  reported  case. 
Compare  Armstrong  v.  Cincinnati,  32  Ohio 
Cir.  Ct.  Rep.  714,  affirmed  82  Ohio  St.  454. 
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92  N.  E.  1108;  Cincinnati  v.  MorriBaey,  33 
Ohio  Cir.  Ct.  Rep.  541,  affirmed  87  Ohio  St. 
525, 102  N.  E,  1121.  In  Watson  v.  Misftissippi 
River  Power  Co.  supra,  it  appeared  that 
the  construction  of  a  daim  required  the  blast- 
ing ati!d  removal  of  a  large  amount  of  rock 
from  its  natural  bed  under  the  river,  much 
of  it  to  the  depth  of  25  feet,  and  the  plain- 
tiff alleged  that  the  blasting  by  a  series  of 
violent  explosions  was  continued  throughout 
a  period  of  two  -  years  or  more,  and  was  df 
such  a  powerful  character  that  the  concussion 
or  jar  thereof  broke. the  glass  in  the  windows 
6f  hid  buildings,  cracked  the  walls,  loosened 
and  injurt'd  the  plastering,  and  otherwise  in- 
jured those  structures.  There  was  no  proof 
that  rock  or  other  material  was  cast  on  the 
plaintiff's  premises  by  the  blasting,  but  the 
injury  complained  of  was  caused  solely  "from 
the  air  ddnctxi^sion  or  earth  vibration"  set 
in  action  by  the  explosion  of  the  blasts.  The 
court  said :  "The  initial  proposition  by 
appellant  is  that  in  its  charge  submitting 
the  case  to  the  jury  the  court  erred  in  failing 
to  instruct  upon  the  law  of  n^ligence  as 
applicable  to  this  controversy.  It  is  said 
the  plaintiff  charged  negligence  in  the  blast- 
ing, that'  such  allegation  was  material  to  his 
right  to  recover  damages,  and  without  proof 
of  the  want  of  due  care  on  defendant's  part 
a  verdict  for  plaintiff  cannot  be  sustained.  It 
is  true  the  plaintiff  did  charge  the  blasting 
was  done  negligaitly,  and,  if  we  art  to  hold 
that  a  showing  of  negligence  was  essential  to 
his  right  to  recover,  then  the '  exception  is 
well  taken,  and  appellant  is  entitled  to  a 
reversal.  But  our  practice  act  provides 
(Codi^,  sec.  3639)  that  a  party  shall  not  be 
required  to  prove  more  than  is  necessary  to 
entitle  him  to  relief  asked  for,  and  if  in  this 
case  plaintiff  was  not  required  to  allege  negli- 
gence in  order  to  state  a  caUdeof  action,  and 
did  allege  facts  other  than  negligence  upon 
which,  if  true,  h^  was  entitled  to  damages, 
and  introduced  evidence  tending  to  support 
the  same,  then  the  failure  to  prov6  negligence 
would  not  be  fatal  to  his  right  of  recovery, 
and  the  failure  of  the  court  to  instruct  upon 
the  subject  of  faegligence  would  not  be  prejudi- 
cial error.  .  .  .  In  the  case  at  bar  the 
plaintiff  alleged  that  the  acts  coinplained  of 
were  wrongful  as  well  as  negligent,  and  under 
the  rule  above  stated  our  inquiry  is  reduced  to 
the  single  question  whether  injuries  to  prop- 
erty caused  solely  by  jar,  concussion,  or 
vibration  of  earth  and  air  produced  or  set 
in  motion  by  blasting  constitute,  under  the 
circumstances  stated,  any  wrong  for  which 
the  law  affords  a  remedy.  This  question  has 
had  the  attention  of  the  courts  in  several 
other  jurisdictions,  but  thus  far  we  have  had 
no  occasion  to  pass  upon  it  in  the  direct  and 
concrete  form  presented  by  the  record  in  the 
present  case.     An   examination   of  the  pre- 


cedents develops  a  divergence  of  judicial  opin- 
ion. There  is  a  class  of  cases  which,  ac!6ord- 
ing  to  appellant's  contention  hold  that 
without  allegation  and  proof  of  negligence 
damages  of  the  kind  suffered  by  the  appellee 
herein  cannot  be  recovered,  while  others  ad- 
here to  the  doctrine  that  a  showing  of  negli* 
gence  is  not  essential  to  the  liability  of  a 
party  who  uses  the  dangerous  agency  of 
powerful  explosives  in  such  place  or  in  such 
manner  that  the  natural  and  proximate  re- 
sult fiiereof  Is  injury  to  the  person  or  prop- 
erty of  'another."  After  an  eiftensive  eit- 
amin'ation  aiid  review  of  the  autlibrities,  it 
was  held  that  the  trial  coiirt  had  not  erred 
in  failing  to  charge  the  jury  that  proo£  of 
negligence  wAs  necessary  to  the'  plaintiff's 
recovery.  In  Patrick  v.  Smith,  75  Wash.  407; 
134  Pac.  1076,  48  L.R,A.(N.S.)  740,  Wherein 
it  appeared  that  the  defendants  exploded  "an 
exceedingly  large  amount  of  powder,"  which 
resulted  in  an  alleged  depletion  of  the  water 
in  the  plaintiff's  well,  the  court  said :  "Where 
one,  blasting  upon  his  land,  exercising  reason* 
able  carcj  causes  a  eoncusston  in  the  air  of 
a  vibration  in  the  earth,  or  both,  to  the 
injury  of  the  premises  of  another,  but  casts 
no  physical  substance  upon  his  property,  the 
authorities  are  divided  on  the  question  of 
liability.  One  line  of  cases  holds  that  the 
injured  party  is  without  remedy;  tiie  other 
line  holds  that  an  actionable  wrong  has  been 
committed.  We  think  the  latter  view  is  both 
logical  and  just.  It  seems  illogical  to  fiay 
that,  if  one  puts  off  a  blast  of  powder,  a 
substance  inherently  dangerous,  on  his  own 
premises,  which  causes  a  stone  to  be  thrown 
through  his  neighbor's  window,  he  is  liable 
without  regard  to  the  degree  of  care  usedy 
but  if  it  destroys  his  neighbor's  houses,  but 
casts  no  physical  substance  upon  the  premisesi 
he  is  immlme  from  liability  ui^less  it  can  be 
shown  that  reasonable  care  was  not  exercised. 
MoreoTer,  we  think  the  doctrine  of  damnum, 
absque  injuria  when  no  negligence  has  been 
shown  has  been  rejected  in  at  least  two  cases 
in  this  court."  And  in  Schade  Brewing  Co. 
V.  Chicago,  etc.  R.  Co.  79  Wash.  651,  140  Pac. 
897,  the  court  said:  "Contention  is  made 
that  the  trial  court  erred  in  failing  to  in- 
struct the  jury  upon  the  subject  of  negligence 
on  the  part  of  appellant,  and  in  submitting 
the  cause  to  the  jury  upon  the  theory  that 
respondent  would  have  the  right  of  recovery 
regardless  of  appellant's  negligence,  if  the 
damage  to  its  building  wa«,  in  fact,  the  re- 
sult of  appellant's  blasting  in  excavating  for 
the  subway.  Such  seems  to  be  the  theory  of 
the  court's  instructions,  though  the  question 
of  appellant's  negligence  is  neither  specifioally 
submitted  to  nor  withheld  from  the  jury  by 
the  court's  instructions.  We  are  of  the  opin-t 
ion,  in  view  of  certain  facts  which  we  regard 
BS  conclusively  shown,  that  it  was  proper  for 
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the  court  to  regard  tlie  appellant's  negligence 
a»  being  of  no  consequence  in  determining  its 
liability  to  respondent  in  this  cause.  It  was, 
we  think,  conclusively  shown  by  the  evidence 
that  the  blasting  which  injured  respondent's 
building,  assuming,  as  the  jury  must  have 
foimd,  that  it  was  so  injured,  was  of  a  very 
heavy  nature  and  effected  by  the  use  of  dyna- 
mite; that  the  blasting  was  carried  on,  at 
the  furthest,  within  a  few  hundred  feet  of  the 
buildings  that  it  resulted  in  seriously  crack- 
ing  both  the  foundation  and  upper  walla  of 
the  building;  that  is,  if  it  had  any  injurious 
effect  upon  the  building,  as  the  jury,  of  course, 
found.  This  contention,  we  think,  is  fully 
disposed  of  in  favor  of  respondent  by  the 
observation  of  Justice  Gose  in  our  recent  de- 
cision in  Patrick  v.  Smith,  75  Wash.  407,  134 
Pac  1076." 

View  that  HahilUy  Depends  on  NeglU 

gence. 

In  some  jurisdictions  it  is  held  that  where 
an  injury  to  property  from  blasting  is  due 
solely  to  concussion,  causing  disturbance, 
jarring  and  vibration  of  the  earth  or  air, 
there  can  be  no  recovery  therefor  unless  the 
work  is  negligently  and  improperly  done. 
Gherryvale  v.  Studyvin,  76  Kan.  286,  91  Pac, 
60,  11  L.R.A.{N.S.)  385;  Roet  v.  Union  Pac. 
R.  Co.  95  Kan.  713,  149  Pac.  679;  Viele  y. 
Mack  Pav.  etc.  Co.  144  App.  Div.  694,  129 
N.  Y.  S.  604 ;  Viele  v.  Mack  Pav.  etc.  Co.  150 
App.  Div.  839,  135  N.  Y.  S.  147;  Kaninsky 
T.  Purcell,  158  ;N.  Y.  S.  165.  And  see  Stan- 
court  Laundry  Co.  v.  Lamura,  147  N.  Y.  S. 
895;  Conron  v.  Fox,  90  Misc.  372,  153  N.  Y. 
S.  425.  In  Rost  v.  Union  Pac.  R.  Co.  supra, 
the  plaintiff  sued  for  damages  to  her  house 
caused  by  blasting  done  by  the  defendant  in 
making  an  excavation  on  its  right  of  way 
near  where  th^  building  was  located,  resulting 
in  cracking  the  outer  wall  of  the  building, 
.which  was  of  brick,  and  causing  the  plaster- 
ing to  break  in  places  and  fall.  The  jury 
were  instructed  that  the  burden  of  proof  was 
on  the  plaintiff  to  prove  the  negligence  al- 
leged, and  that  negligence  could  not  be  pre- 
eumed  but  might  be  inferred  from  facts  and 
circumstances.  The  court  said:  "The  rule 
in  Cherry  vale  v.  Studyvin,  76  Kan.  285,  91 
Pac.  60,  is  relied  upon.  In  that  case  it  was 
decided  that  as  a  general  proposition  when- 
ever an  individual,  corporation  or  municipal- 
ity has  the  right  to  do  and  does  a  work  of 
this  character,  and  injury  results  without 
trespass,  the  injured  ^arty  in  order  to  re- 
cover must  allege  and  prove  that  the  injury 
resulted  from  negligence  in  the  doing  of  the 
work.  There  is  no  diisposition  to  depart  from 
the  result  thus  stated,  and  hence  the  theory 
contended  for  by  the  plaintiff  that  recovery 
may  be  had  in  the  absence  of  negligence  can- 
not be  approved*    A  careful  examioAtion  of 


the  record,  however,  leads  to  the  coticlufioii, 
like  that  in  the  Studyvin  case,  that  the  evi- 
dence did  in  fact  warrant  the  jury  in  finding 
the  defendant  negligent.     Although  a  permit 
had  been  procured,  and  although  in  a  tech- 
nical  sense  no   express   negligence   was  spe- 
cifically described,  still  the  plaintiff  testitied 
in  substance  that  the  blasting  had  been  going 
on  for  several  months,  and  'When  the  blast- 
ing was  going  on  one  day  I  was  inaidc  the 
building  and  felt  the  floor  raising  when  the 
blasts   went   off.     This   was   the   last   heavy 
blasting  they  did.     It  cracked  a  wide  strip 
around   the  ceiling,   which   is  there   to  this 
day.     Then  they  blasted  again  and  cracked 
it  again.     The  crack   appeared  both    in  the 
ceiling  and  the  wall  and  the  plaatering  is 
loose   now.     This   was   one  afternoon   about 
four  o'clock.    It  seemed  to  be  an  extra  heavy 
blast.'    Another  witness  testified  that  she  wai 
in  the  building  when  the  blast  just  described 
was  set  off  and. that  it  shook  the  whole  build- 
ing and  that  the  windows  shook.    A  fair  in- 
ference from  this  iB  that  on  the  day  in  ques- 
tion, after  a  long  oontinuance  of  the  work  in 
a  careful  manner,  excessive  charges  of  explo- 
sives were  used^  that  is,  charges  unnecessa- 
rily   and    carelessly  .excessive,    resulting   in 
damage.    This  does  not  mean  that  it  is  a  caae 
of  res  ipsa  loquitur  or  that  the  mere  fact  of 
injury    is    proof   pf   negligence.      It    simply 
means  that  after  proceeding  with  the  work 
for  a  long  time  without  injury,  all  at  once, 
on  the  day  in  question,  although  nearer  the 
building  than  forme;rly,  what  appeared  to  be 
an  extraordinary  amount  of  explosives  wa^ 
used  resulting  in  injury  to  the  building,  and 
that  from  the  whole  situation  thus  presented 
negligence  at  that  time  niight  fairly  and  rea- 
sonably be  inferred."     In  Kaninskv  v.  Pur- 
cell, 158  N,  Y.  S.  165,  the  court  said :     *-The 
plaintiff  has  recovered  damagea  for  injuries 
to  personal  property  which  he  claims  were 
caused  by  negligent  blasting  by  the  defendant. 
The   evidence    of   negligence    is   very    vague. 
There  is  absolutely  no  testimony  which  shows 
the  manner  in  which  the  blast  was  set  off 
other  than  the  testimony  that  the  report  was 
very  loud  and  the  concussion  very  great,  and 
that  rocks  were  cast  from  the  blast  upon  the 
premises  occupied  by  the  plaintiff.    Inaamuch, 
however,  as  the  action  was  not  for  injuries 
caused  by  the  falling  of  these  rocks,  but  only 
for   injuries   caused  by  the  concussion,   the 
testimony  of  the  physical  precipitation  of  the 
rocks  upon  the  plaintiff's  premises  is  material 
only  in  so  far  as  it  may  tend  to  show  that 
the  blast   was  excessive.     It  is   well   estab- 
lished in  this  state  that  there  is  no  liability 
for  consequential  injuries  caused  by  a  concus- 
sion,  without  proof   of  negligence,  and   the 
mere  fact  that  a  blasting  causes  injury  upon 
adjacent  premises  gives  rise  to  presumption 
that  the  blasting  was  negligently  performed. 
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In  all  the  cases  citad  upon  the  briefs,  or 
which  I  caa  now  cemember,  a  recovery  has 
been  permitted  to  stand  only  where  the  plain- 
tiff has  shown  the  manner  in  which  the  blast 
was  actually  set.,  off,  coupled  with  further 
proof  that  the  method  used  was  negligent. 
Nevertheless  it  seems  quite  certain  to  me 
that,  where  the  testimony  of  the  results  and 
surroiinding  circumstances  of  a  blast  is  so 
strong  that,  under  ordinary  circumstancea^ 
such  a  resuljt  could. not  have  occurred  unless 
the  blasting  wa#  negligently  performed*  a 
prima  facie  case  «f  negligence  is  made  out. 
Such  testimony,  however,  must  undoubtedly 
clearly  show  facts  which  will  legitimately 
lead  to  this  inference,  and  the  rule  that  the 
injured  party  must  affirmatively  show  negli- 
gence cannot  be  disregarded." 

In  Stewart  v.  Haveddy,  212  Mass.  340,  08 
N.  E.  1030,  whiOhiWas  an  action  to  abate  a 
nuisance  from  blasting  caused  by  the  defend- 
ant in  the  construction  of  a  tunnel  and  to 
recover  damages  161' '  hi Juties  to  the  plain- 
tiff's dwelling  house  and  for  the  interference 
with  ker  enjdyment  of  it  remilting  therefrom, 
the  defendant  eokitended  that  "the  injury  to 
the  complainant's  house  was  caused  by  shrink- 
age and.  not  by  the  blasting  or  by  the  jar 
and  vibration  caused  by  the  blasting."  The 
master  found  that  it  "was  caused  by  the 
vibration  and  shoek  due  to  the -blasting  ddftfe 
by  the  redpondentl"  'the  coirrt  said  i  ''On 
almost  all  of  the  matten»  of  fact  involved  the 
parties  were  widely  at  ^Tiriance.  The  plain- 
tiff contended  a^d  introduced  evidence  tend- 
ing to  show  that  her  house  was  injured  and 
her  comfort  disturbed  by  the  blasting;  th^t 
the  house  was  jarred  and  caused  to  vibrate 
by  the  blasting  operations;  that  the  blasting 
was. conducted  in  an  unreasonable  and  im- 
proper manner  and  could  have  been  modified 
without  loss  of  efficiency  in  the  work;  and 
that  the  defendant  had  ample  notice  and 
wamitig  of  the  damage  that  was  being  done 
but  made  no  change  in  his  method  of  tunnell- 
ing, but  continued  to  employ  the  same  meth- 
ods. In  addition  it  should  be  observed  that 
the  contract  between  the  defendant  and  the 
sev^erage  board  ^required  that  the  blasting 
shall  be  eoftdncted  With  all  possible  care,  so 
as  t6 .  avoid  injury  to  persons  and  property.' 
On  the  other  hand  the  defendant  eontended 
and  introduced  evidence  tending  to  show  that 
thrt^  was  no  ja*  or  vibration ;  that  the  dam- 
a^  to  the  plaintiffs  house  was  caused  by 
shrinkage  and  the  manner  of  its  construc- 
tion ;  that  he  used  all  the  care  and  skill  that 
reasonably  could  be  required,  having  regard 
to  due  efficiency  in  carrying  on  the  work;  that 
he  had  no  reason  to.  believe,  damage  was  being 
done  to  the  plaintiff's  house;  that  he  took  all 
proper  precautions;  and  that  no  change  in 
the  method  of.  blasting  was  possible  within 
proper  engineering  praettce..    •    •    •    The  ar- 


gument addressed  to  us  by  the  defendant  in 
his  brief  relates  almost  wholly  to  matters  of 
fact.  It  comes,  it  seems  to  us,  in  substance 
to  the  contention  that  the  master  should  have 
believed  his  witnesses  and  should  have  adopted 
his  views  regarding  the  case  rather  than  those 
of  the  plaintiff.  But  that  was  for  the  master 
to  decide.  We  have  carefully  read  and  con- 
sidered tlie  printed  report  of  the  evidence.  It 
not  only  cannot  be  said  that  the  master's 
findings  were  plainly  wrong,  especially  when 
considered  in  connection  with  the  view  which 
he  took,  and  with  the  advantage  Mrhich  he 
had  of  seeing  the  witnesses  face  to  face,  but 
they  were,  it  seems  to  us,  warranted  by  the 
evidence.'* 

In  Adler  v.  Fox,  74  Misc.  483,  l32  IST.  Y. 
302,  wherein  iib  appeared  that  the  water  pipe 
leading  into  the  plaintiff's  house  was  broken 
.by  the  falling  in  of  a  large  section  of  rock 
above  the  pipe,  due  tp  the  alleged  negligence 
of  the  defendant  in  blasting  out  rock  it  was 
held  that  the  defendant  was  not  liable  in 
trespass  if  the  .rock  fell  from  the  concussion 
and  not  as  a  direct  result  of  the  blast,  but, 
if  the  rock  was  hurled  on  the  water  pipe,  he 
would  be  liable  in  trespass. 

In  MacGinnis  v.  Marlborough  Hudson  Gas 
Co.  220  Mass.  575,  108  N,  E.  364,  L.R.A.1915D 
1080,  the  following  facts  appeared:  The  de- 
fendant, under  a  license  duly  issued  by  the 
city,  opened  a  trench  three  and  one-half  feet 
deep  the  whole  length  of  the  street  and  about 
ten  |eet  from  the  easterly  line  of  the  street, 
for  the  purpose  of  laying  a  line  of  gas  pipe. 
In  connection  with  this  work  the  contractor 
employed  by  the  defendant  blasted  a  ledge 
which  extended  from  a  few  feet  north  of  the 
plaintiff's  house  In  a  southwesterly  direction 
across  the  street.  When  t^ie  frost  in  the 
ground  began  to  thaw  in  the  last  days  of 
March^— rwhich  was  about  two  months  after 
the  gafl;  pipe  was  laid, — and  soon  after  the 
contractor  had  used  a  steam  roller  on  the 
surface,,  water  in  considerable  quantities  be- 
gan to  percolate  into  the  plaintiff's  cellar 
through  and  under  the  wall.  The  city  pumped 
It,  out  daily  for  twenty-six  days,  during 
which  time  tlie  water  in  the  pond  gradually 
receded.  The  jury  specially  found  that  the 
plaintiff's  cellar  was  flooded,  because  the  ledge 
was  blown  out  in  the  trench  i^ear  the  plain- 
tiff's house;  and  also. found  that  the  work  on 
the  trench  was  not  done  negligently.  The 
court  said:  "R.  li.  c.  110,  sec.  76,  which  au- 
thorizes gas  light  companies  to  open  the 
stjrceta  for  the  purpose  of  laying  pipes,  with 
the  consent  in  writing  of  the  mayor  and  al- 
dermen, provides  that  'such  consent  shall  not 
affect  the  right  or  remedy  to  recover  damages 
for  an  injury,  caused  to  persons  or  property 
by  the  acts  of  such  corporations.'  We  do  not 
\indertake  to  pass  upon  the  question  whether 
jLhis^  provision  was  designed  to, give  the  plain- 
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tiff  a  cause  of  action  where  none  existed  at 
common  law,  and  to  afTord  compensation  for 
dan^age  necessarily  caused  by  work  which 
was  authorized  by  the  statute  and  was  er- 
ecuted  in  a  reasonably  proper  manner.  The 
present  action  is  one  of  tort  for  alleged  neg- 
ligence. The  jury  specially  found  Uiat  the 
work  on  the  trench  was  not  done  negligently; 
hence  no  case  of  liability  at  common  law  was 
made  out, — even  assuming  that  an  action  of 
tort  would  lie  for  negligent  acts  dohe  in  car- 
rying out  the  purposes  of  the  statute." 

In  Harbison-Walker  Refractories  Co.  y. 
Scott,  185  Ala.  641,  64  So.  547,  the  ninth 
ccimt  of  the  complaint  cha-rged  that  the  de- 
fendant was  engaged  in  blasting  on  its  own 
premises,  and  that,  though  notified  by  the 
plaintiff  that  it  was  injuring  her  residence 
thereby,  the  defendant  nevertheless  ^wantonly 
and  recklessly  used  explosives  iti  such'tjuan- 
tities  and  to  such  an  extent  as  that  the  blast 
or  explosion  therefrom  shook  and  jarred  the 
plaintiff's  house,"  etc.  The  court  said:  "A 
majority  of  the  court  are  of  the  opinion  that 
this  count  sufficiently  charges  wanton  negli- 
gence in  the  conduct  of  defendant's  blasting 
operations,  so  as  to  import  liability  within 
the  principles  stated  in  Bessemer  Coal,  etc. 
Co.  V.  Doak,  152  Ala.  166,  177  [44  So.  627, 
12  L.R.A.(N.S.)  389].  The  phrase  'wantonly 
and  recklessly,*  as  here  applied,  charges  neg- 
ligence with  a  knowledge  of  the  injury  that 
would  result;  and  it  manifestly  characterizes, 
not  merely  the  act  of  blasting,  biit  also  the 
extent  of  the  blasting  and  the  quantity  of 
explosives  lised.  ...  To  blast  to  a  greater 
extent,  or  to  use  explosives  in  larger  quan- 
tity, than  is  reasonably  necessary,  to  the  in- 
jury of  another,  is  an  actionable  wrong,  and 
that  is  what  the  count  in  question  fairly  and 
sufficiently  charges." 

In  Deubel  v.  Millard  Const.  Co.  82  N.  J.  L. 
623,  81  Atl.  1133,  afflrmiHff  80  N.  J.  L.  98, 
77  Atl.  611,  it  was  held  that  there  was  evi- 
dence to  warrant  the  drawing  of  the  inference 
by  the  trial  judge  that  the  injuries  com- 
plained of  (concussion  and  the  tlirowing  of 
stone)  were  the  results  of  blasting  by*  the 
defendant,  and  also  that  the  defendant  did 
not  exercise  reasonable  care  or  precautions  to 
prevent  injury  to  the  adjoining  property. 

In  Probst  v.  Hlnesley,  133  Ky.  ^4,  117  S. 
W.  389,  the  court  said:  "Upon  the  cjuestion 
of  blasting  there  are  two  classes  of  cases.  In 
one  line  of  cases,  it  is  held  that  injuries  to  a 
house  from  blajsting  caused  merely  by  tine 
shaking  of  the  earth  or  pulsation  of  the  Air, 
or  both,  giv6  no  right  of  action  in  the  ab- 
sence of  negligence  in  doing  the  blasting. 
.  .  .  Tn  the  other  line  of  cases;  it  is  held 
that  the  work  of  blasting  is  necessarily  and 
inherently  dangerous,  and  that  a  person  who 
undertakes  to  blast  near  or  so  close  to  an- 
other's property  aa  to  cause  injury  assumes 


all  risk  of  his  operation.  .  .  .  In  the 
at  bar  the  court  did  not  fttlly  adopt  eitlier 
one  of  these  views,  but  very  properly,  we 
think,  left  to  the  jury  the  determination  of 
the  question  whether  or  not,  under  tbe  cir- 
cumstances of  the  case,  the  natural  and  prob- 
able result  of  the  blasting  'was  to  injure  the 
plaintiff's  property." 

•  In  Hieber  v.  *  Central  Kentucky  Traction 
€o.  145  Ky.  108,  140  S.  W.  54,  36  L.RA 
(N.S.)  54,  it  was  held  that  one  engaged  in 
blasting  on  his  own  property  was  tiot  liable 
-for  mere  concusiiion  of  the  ait*  not  resetting 
in  tactual  injury. 


V. 

HU8TOK. 

'  District  of  Oohimbia  Conrt  of 
January  4,  1916. 


48  App,  Cos.  (D,  C)  77. 


Witmeaaea  —  Coiapetevoy  — 

of  F««ta  —  HeaHac  letter  Sead. 

A  witness  who  heard  a  letter  read  may 
testify  as  to  its  contents,  the  letter  bein^  lost 
and  the  person  who  read  it  being  dead;  the 
obligation  to  the  source  of  his  knowledge  of 
the  contents  going  to  the  weight  only  of  his 
testimony. 

[See  note  at  end  of  this  case.] 
Trial  —  Bireetlon  of  Verdict. 

Evidence  considered  and  held  sufficient  to 
go  to  the  jury  on  an  issue  whether  money,  tiie 
receipt  of  which  by  the  defenduit  waa  ad- 
mitted, was  a  loan  or  was  paid  under  a  eoo- 
traet  for  the  future  support  of  the  payor. 

Appeal  from  Supreme  Court  of  District  of 
Columbis,. 

Action  for  money  losaed.  Peter  Chaivet, 
plaintiff,  and  Wiliiaai  D.  Haston,  defendant. 
Judfcment  for  defendaalf.     Plaintiff  appcala 

[78]  Appeal  from  a  judgment  apoa  a 
directed  verdict  for  the  defendant,  William  D. 
Huston,  appellee  here,  in  an  action  for  the  re- 
covery of  $1,035  alleged  to  have  been  loaned 
the  defendant  by  Peter  Chalvet  the  plaintiff. 

The  plaintiffs  evidence,  in  the  form  of  a 
deposition,  was  substantially  as  follows:  Be 
was  seventy- two  years  old,  and  had  lived  in 
Olivenheim,  California,  for  thirty- Ave  yean. 
His  wife,  Mimiie  Chalvet,  had  been  married 
before;    She  was  of  German  descent,  and  could 


CHALV|;X  V. 
43  App,  Cat. 

XeoA  and  write   the   Germau  language,  but 

plaintiff  could  ooi.    Mrs.  Chalvet  had  several 

children  [79]  hj  her  first  marriage,  one  being 

tke  wife  of  the  defendant.    This  daughter  and 

her  husband  lirlBd  at  Garrett  Park,  Maryland* 

where  they  owned  a  small  home,  for  which  the 

plaintiff   understbod  '  they   paid   $3,000,    and 

upon    which    there  was   an   encumbrance  of 

about  $2,000.     When  plaintiff  married  Mrs. 

Chalvet  he  owned  a  ranch  of  320  acres,  but 

she  had  no- property.    She  died. in  May,  1911. 

The  plaintiff  offered  to  prove,  through  his 
deposition,  t^at  in  lOli)  Mrs.  Chalvet  reoeived 
a  letter  from  the  HustoHs,  saying  that  they 
wnshed  to  borrow  from  the  plaintiff  $2,100 
to  liquidate  the  mortgage  on  their  home,  and 
that  they  would  give  a  hew  mortgage  to  se- 
cure the  loan,  "fiiis  letter  "was  written  lii 
German,  but  was  read  to  the  plaintiff  by  Mrs. 
Chalvet,  and  ^a«  finaUy  4o8t.  The  court,  over 
the  ohjeotioB  and  e^Keption  of  tha  defendant* 
excluded  the  evidence." 

It  further-  appeaared  that  on  Ootobei  7, 
1910,  plaintiff,  with  money  which  belonged  to 
him,  purchased  a  draft  payable  to  his  order 
for  $2,000,  which  he  indorsed  to  Mrs.  Chal^ivtL 
In  addition  he  gav^  her  $100  in  cash.  Taking 
the  draft  and  money,  Mrs.  Chalvet  came  East 
and  went  to  the  home  of  the  Hustons,  in  Gar- 
rett Park,  where  she  remieiincd  about  three 
montha»  when  she  reti^mcd  to  her  home  in 
California.  She  then  told  the  plaintiff  that 
the  defendant  would  not  give  her  a  mortgage ; 
that  he,  the  defendl^M;4."8aid  that  if  he  gave 
tJ^e  mprtgage,  and  .the  plaintiff  and  his  wife 
should  die,  then.  Mrs.  Chalvet's  other  chil- 
dren would  come  in  and  get  this  note  and 
mortgage,  and  might  foreclose  the  mortgage, 
and  he,-  Huston,  would  thereby  lose  the  $1,500 
he  had  already  pftid  on  the  place."  The 
4^2,000  draft  was  introduced  in  evidence,  and 
showed  that  it .  had  been  indorsed  by  Mrs. 
Chalvet  to. the  defendant.  On  December  1^, 
1910,  while  Mrs^  Chalvet  was  at  the  Hustpns, 
the  defendant  wrote  a  letter  in  English  to 
the  plaintiff,,  which  .  was  signed  "Jenny 
and  Will  ^uston,"  ,  and  in  which  the 
defendant,  among,  other  things,  said;  ''We 
made  out  the  mortgage  on  our  house  just  as 
mother  wanted  it,  so  you  see  that  everything 
is  alright."  On  February  5,  1911,  after  Mrs. 
Chalvet's  return  to  California,  the  defendant 
sent  her  a  letter,  in  German,  [80]  in  whicTi 
he  said:  "We  hope  that  you  all  do  very 
well.  You  may  t^^ll  to  Pet,  that  we  will  do 
the  right  thi^.  You  need  not  be  worried 
cJ[>out  it." 

The  defendant  testified  that  the  $2,100  was 
given  his  wife  by.  ^Ts.  Chalvet;  and  that  he 
and  his  wife  "agreed  to  give  Mrs.  Chalvet  a 
home  with  them  as  long  as  she  lived,  as  we^l 
as  provide  a  hon^e  f or  her  husband,  Mr.  Peter 
Chalvet^  the  plaintiff,  in  this  case,  he  to  pay 
hoard  for  himself  at  the    rate    of    $30    per 
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month;"  and  that  to  secure  the  carrying  out 
of  this  agreement  as  to  Mrs.  Chalvet  the  de- 
fendant and  his  wife  executed  a  mortgage 
which  provided  that  in  consideration  of  the 
payment  of  $2,100  the  Hustons  would  support, 
maintain,  and  provide  a  comfortable  home 
for  Mrs.  Chalvet  during  her  life.  The  mort- 
gage contained  no  power  of  sale,  and  was  to 
cease  and  determine  upon  the  death  of  Mrs. 
Chalvet,  who  retained  it  in  her  possession 
without  recording  it  until  she  was  about  to  re- 
turn to  California,  when  she  gave  it  back  to 
the  defendant.  The  money  secured  from  the 
draft  finally  found  its*  way  into  the  joint 
bank  account  of  the  Hustons,  and  Mrs.  Huston 
used  several  hundred  dollars  of  it  to  purchase 
a  piano,  furniture,  and  various  household 
necessities.  At  a  later  date  there  was  de- 
posited the  balance  of  $1,100  in  her  indi- 
vidual account.  Hie  defendant  filrttier  testi- 
fied that  in  April,  1911,  he  secured  a  loan, 
through  other  sources,  of  $1,800  upon  his 
property  for  the  purpose  of  taking  up  the  ex- 
isting mortgage  thereqn.  There  wi^s  some 
further  evidence  tending  to  show  that  Mrs. 
Chalvet  had  expressed  the  intent  to  give  Mrs. 
Huston  the  money  which  she  brought  £a|t. 

Samuel  fferrickf  Joseph  Tf.  Cose  and  Joseph 
T.  Skerrier  for  appellant. 

Claude  W.  Owen  and  Oeorge  C,  Shitm  for 
appellee. 

RoBB,  J.  (after  stating  the  facta). — It  was 
error  to  exclude  the  testimony  of  the  plaintiff 
as  to  t^i  ]  the  contents  of  the  lost  letter  which 
his  wife  had  read  to  him.  Gulliford  v. 
McQuillen,  75  Kan.  454,  89  Pac.  927 ;  Ryland 
V.  Heney,  130  Cal.  426,  62  Pac.  616.  The 
letter  having  been  lost,  and  the  person  who 
read  it  to  the  plaintiff  having  died,  the  testi- 
mony offered  was  th^  best  evidence  obtainable. 
The  weight  of  such  evidence,  however,  is  for 
the  determination  of  the  jury.  Laster  v. 
Blackwell,  128  Ala.  143,  30  So.  663;  Apperson 
V.  Dowdy,  82  Va.  776,  1  S.  E.  105. 

Having  in  mind  the  oft-repeated  rule  that  a 
verdict  should  be  directed  only  where,  acc^t- 
ing  as  true  every  fact  offered  in  evidence  by 
the  plaiuKtiffi  with  every  reasonable,  inference 
deducible  therefrom,  a  conclusion  utterly  op- 
posed to  plaintiff's  right  to  recover  would  be 
teaeh^  by  all  fair-mindednen.  (City,  etc. 
R.  Co.  V.  Cooper,  32  App.  Cas.  (D.  C.)  560), 
we  think  the  court  erred  in  directing  a  verdict 
in  the  present  case.  There  was  evidence,  as 
we  have  seen,  tending  to  show  that  the  de- 
fendant, whose  home  was  encumbered,  wrote 
the  plaintiff  for  a  loan.  It  i^, clearly  estab- 
lished that  the  plaintiff^  who  wij^s  under  no 
obligations  to  the  defendant,  sent  $2,100  of 
his,  the  plaintiff's,  own  funds,  which  the  de- 
fendant and  his  wife  received.  That  the  de- 
fendaiit  knew  that  this  was  not  a  gift,  and 
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knew  that  the  plaintiff  did  not  so  understand 
it,  is  evident  from  his  own  letter  to  the  plain- 
tiff of  December  15,  1910,  wherein  he 
informed  the  plaintiff  that  "we  made 
out  the  mortgage  on  our  house  just 
as  mother  wanted  it,  so  you  see  that 
everything  is  alright."  That  this  money 
waa  not  actually  used  in  liquidating  the  en- 
cumbrance on  defendant's  home  is  merely  a 
circimistance  to  be  taken  into  consideration, 
with  all  the  other  facts  and  circumstances  of 
the  case.  It  was  for  the  jury  to  say  whether 
the  failure  of  the  defendant  thus  to  apply  the 
money  was  not  a  part  of  a  scheme  to  ap? 
propriate  it,  and  it  was  equally  for  the  jury 
to  say  under  the  evidence  whether  the  de- 
fendant did  not  really  receive  the  benefit 
of  it. 

Judgment  reversed,  with  costs,  and  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


VOTE. 

The  reported  case  holds  that  a  person  to 
whom  a  letter  has  been  read  may  testify  as 
to  its  contents  wh,ere  it  appears  that  no  better 
evidence  of  the  contents  is  available,  the 
letter  being  lost  and  the  person  who  read  it 
being  dead.  The  earlier  cases  discussing  the 
competency  of  testimony  as  to  the  contents  d^f 
a  document  by  a  witness  whose  knowledge  is 
based  wholly  on  hearing  it  read  are  reviewed 
in  the  note  to  Lacy  v^  Meador,  Ann.  Gas. 
1912D787. 
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Trial  -^  01i<Je«tion  -"  Evid«noe  Partly 
Admiaailile* 

Where  the  question  put  to  a  witness  i/B 
competent^,  or .  not  objected  to  by  counsel,  ai^d 
the  witness  answers,  a  part  of  which  answer 
is  competent  and  a  part  incompetent,  a  gen- 
eral objection  to  the  whole  answer  is  properljr 
overruled^  even  though  there  be  some  objec- 
tionable matter  in  the  answer.  To  Save  the 
objector's  rights  he  should  clearly  indicate 
the  part  of  the  answer  to  which  he  objects 
and  move  its  exclusion.  If  the  court  over- 
rules such,  motion,  he  should  then  save  his 
exception. 


Eridenoe  —  Bea  Gestae  —  Deearatiea 
of  Infant  at  Time  of  Hemfeide. 

The  exclamation  of  a  boy  four  years  of 
age  that  "the  bums  killed  pa  with  a  broom- 
stick,"  which  was  made  from  10  to  80  aeeonds 
after  a  fatal  assault  upon  his  father,  made  in 
the  boy's  presence,  is  competent  evidence  to 
go  to  the  jury  as  explanatory  and  illustrative 
of  the  manner  and  means  by  which  the  father 
was  assaulted.  The  utterance  of  the  boj 
under  such  circirmstances,  made  at  the  earliest 
opportunity  to  make  an  outcry  in  the  pres- 
ence and  hearing  of  others,  was  the  spontaiie- 
ous  and  impulsive  language  of  the  situation, 
free  from  any  jsubterj^uge*  artifice  or  motive  to 
fabricate.  Its  weiight, .  however,  is  purely  a 
question  for  the  jury, 

[See  note  at  end  of  this  case.] 

Scope  of  Res  Gestae  (Generally. 

The  doctrine  of  res  gestae,  as  applied  to 
exclamations,  should  have  its  limits  deter- 
mined, not  by  the  strict  meaniikg  of  the  word 
''contemporaneous,"  but  rather  by  the  eaosal« 
logical,  or  psychological  relation  of  such  ex- 
clamations with  the  primary  facts  ia  eoa- 
troversy. 

[See  10  R.  C.  L.  tit.  Evidence,  p.  974.] 


This  doctrine  .applies;  equally  to  partici- 
pants, bvstanders  and  persons  incompetent 
to  be  witnesses. 

(Syllabus  by  court.) 

Error  to  Court  Of  Appeals,  Cuyahoga 
county. 

Criminal  action.  Jdhh  Lasedd  couTicteA 
in  Court  6f  Common  Pleas  of  honiieide. 
Judgment   reversed   by    CoUrt    of    Appeals. 

State  brings  error.    KtcvtesiaD. 

[11]  On  the  evening  of  January  1,  1»1S. 
Mike  Zacharias,  in  company  with  his  little 
son,  aged  about  four  years,  and  certain  other 
men,  visited  the  saloon  of  his  hrotber. 
TVilliam  Zacharias,  in  Berea  street,  Berea. 

Across  the  street  from  William  Zadiarias* 
saloon,  another  saloon  was  kept  by  a  man  by 
the  name  of  Frank  Niec.  Between  ten  and 
eleven  o'clock  in  the  evening,  the  defendant. 
John  Lasecki,  accompanied  by  John  Wlsniev- 
ski  and  Ignatz  MasHnski,  left  Nlee*s  place. 
Just  before  they  left,  Kiec  passed  two  elubs 
over  the  bar  to  them.  Some  few  minutes 
later  they  returned  to  Nice's  plaee,  vitkoat 
clubs,  and  went  into  a  side  room.  At  about 
this  time  Mike  Zacharias  was  killed  in  the 
street  not  far  distant  from  Niec's  place. 

Testimony  w^as  also  oitcred  tending  to  sbov 
that  several  others  left  Zacharias'  saloon  with 
the  deceased  at  about  this  time,  including  the 
(leceased'6  little  son.  The  party  left  the 
satoon  for'  the  purpose  of  taking  a  ear  to 
Cleveland.  As  thev  walked  towards  the  car 
Mike  knd  his  son  were  the  Inst  of  the  party. 
An  altercation  was  heard  between  Mike  and 
BoUie  other  men  not  of  his  party.    The  sound 
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of  two  or  three  blows,  as  if  by  a  club,  was 
heard  by  the  men  ahead  of  him.  One  or  more 
of  these  men  ran  back  and  found  the  deceased 
lying  on  the  ground  and  also  saw  some  men 
running  away.  As  they  came  up  to  where 
Hike  was  lying,  the  boy,  in  a  nervous  and 
much  frightened  state  of  mind,  said,  "Hie 
bums  killed  pa  with  a  broomstick/'  The  boy 
was  then  about  twenty-five  feet  away  from  his 
[12]  father  and  out  of  the  hearing  of  those 
who  were  fleeing  from  the  scene  of  the  at- 
tack. 

The  above  statement  of  facts  is  taken  ver- 
batim from  the  opinion  of  the  court  of  ap- 
peals, and  it  is  on  this  exclamation  of  the 
boy  that  the  court  of  appeals  reversed  the 
judgment  of  conviction  obtained  in  the  com- 
mon pleas  court,  and  which  judgment  of  re- 
versal the  state  asks  to  have  reversed  in  this 
court. 

Cynu  Locher,  SamiAel  Doerfler  and  P.  J. 
MiUligan,  for  plaintiff  in  error. 

Henry  DuLauremce  for  defendant  in  error. 

WANAMAKBt,  J. — Was  the  exclamation  ot 
the  boy  compeAeM  teatim«ay  1 

Both  sides  agree  that  this  is  the  only  ques* 
tion  in  the  case,  and  that  the  testimony  is 
competent  only  upon  the  theory  that  it  is  a 
part  of  the  res  g99tae  of  the  ease. 

The  record  discloses  that  the  exclamation 
arose  in  the  folloii^ing  manner: 

"Q.  Tou  may-  tell  if  anything  unusual  hap- 
pened there  and  what  it  was,  anything  out  of 
the  ordinary?  A.  We  was  "Walking  about  one 
hundred  and  fifty  feet  from  the  car,  maybe 
two  hundred,  I  couldn't  tell  you,  and  I  heard 
the  hitting  twice,  like  that  (indicating),  and 
think  there  was  an  argument  started  and  the 
boy  said  that  the  bums,  had  killed  his  papa 
with  a  broomstick.  Objection.  Objection 
overruled.    Exception.** 

It  will  be  noted  that  there  was  no  objection 
to  [13]  the  question,  and  that  the  objection 
is  to  the  whole  answer. 

Kow,  manifestly,  the  major  part  of  the  ' 
answer  is  competent  and  responsive  to  the 
question.  If  the  exclamation  of  tKe  boy  be  in- 
competent, the  objection  of  counsel  should 
have  been  addressed  to  that  exclamation,  ask- 
ing  an  order  from  the  court  to  exclude  it  from 
the  consideration  of  the  juryi  But  that  was 
not  done.  Where  objection  is  made  to  •  the 
entire  answer,  part  of  which  is  competent  and 
part  incompetent,  there  is  but  one  thing  for 
the  trial  judge  to  do,  that  is  to  overrule  the 
objection,  and  in  this  case  there  was  no  error 
on  the  part  of  the  trial  court. 

But  we  are  not  disposed  to  decide  a  case 
of  this  importance  upon  the  mere  failure  of 
counsel  to  properly  save  his  rights,  and 
shall  consider  the  case  on  its  merits,  as  if 
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the  objection  and  exception  had  been  proper- 
ly made. 

Was  the  exclamation  a  part  of  the  res 
gestae? 

Wharton's  definition  of  res  gestae  is  as  fol- 
lows: ''Those  circumstances  which  are  the 
undersigned  incidents  of  particular  litigated 
acts,  and  are  admissible  where  illustrative 
of  such  acts.  These  incidents  may  be  separat- 
ed from,  the  act  by  lapse  of  time  more  or  less 
appreciable.  Their  sole  distinguishing  fea- 
ture is  that  they  should  be  necessary  inci- 
dents of  the  litigated  act — necessary  in  this 
sense:  that  they  are  part  of  the  immediate 
preparations  for,  or  emanations  from,  such 
acts,  and  are  not  produced  by  the  calculated 
policy  of  the  actors.  In  other  words,  they 
must  stand  in  immediate  causal  relation  to 
the  act — a  relation  not  broken  by  individual 
[14]  wariness  seeking  to  manufacture  evi- 
dence for  itself.  Therefore  declarations  which 
are  the  immediate  accompaniments  of  an  act 
are  admissible  as  part  of  the  res  gestae;  re- 
membering that  immediateness  is  tested  hij 
closeness,  not  of  time  hut  by  causal  refation, 
as  just  explained."  7  Words  and  Phrases 
Judicially  Defined,  6130. 

Again,  Wharton  says  res  gestae  are  the  facts 
which  form  the  environment  of  a  litigated 
issue. 

Bishop,  in  his  New  Criminal  Procedure 
(2  ed.),  Section  1085,  uses  the  following: 
"But  it  is  difficult,  perhaps  impossible,  to 
formulate  an  available  rule  as  to  what  shall 
be  deemed  of  the  transaction,  and  what  shall 
not.  It  appears  safe  to  say  that  the  sub- 
sidiary act  need  not  transpire  at  the  same 
insta/nt  with  the  main  one,  or  always  even 
on  the  same  day;  and,  in  reason,  as  well  as 
in  accordance  with  the  current  of  the  authori- 
ties, the  time  which  divides  the  two  is  not 
the  controlling  consideration,  though  it  may 
be  taken  into  the  account.  Is  it  presimiable 
that,  distinctly  and  palpably,  it  influenced 
or  was  influenced  by  the  main  act,  or  pro- 
ceeded from  the  same  motive?  If  so,  it  is 
admissible,  otherwise  not." 

Again,  the  same  author,  in  Section  1086, 
uses  this  language:  "Tlie  admissibility  of 
particular  acts  being  conceded,  whatever  of  a 
nature  explanatory  thereof  was  during  their 
performances  said,  whether  by  the  doers  or  by 
the  lookers-on,  by  the  parties  to  the  litiga- 
tion, or  by  third  persons,  may,  subject  to 
some  apparent  or  real  qualifications,  be  given 
in  evidence  whenever  the  acts  are. 
In  a  general  sense,  the  declarations  from' 
whatever  [16]  source  must,  to  be  thus  admis- 
sible, be  contemporaneous  with  the  act  they 
would  illustrate.  We  may  have  cases  apparent- 
ly requiring  them  to  be  strictly  so.  But  it  is, 
at  least,  the  better  doctrine  that  they  arc 
competent  whenever  near  enough  to  the  act 
either    before    or    after    it,    to    be    probably 
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prompted  by  the  same  motive,  not  an  after- 
thought, and  apparently  to  constitute  of  it  a 
part;  otherwise  they  are  not  competent." 

Professor  Wigmore,  in  his  excellant  work 
on  Evidence,  Vol.  3,  Sections  1745  to  1747, 
discusses  this  same  question  with  large  abili- 
ty and  logical  analysis,  showing  the  founda- 
tion of  the  principle  in  the  doctrine  of  res 
gestae  as  applicable  to  exclamations  and  as 
constituting  a  striking  exception  to  the  hear- 
say rule.  .       , 

In  Section  1747  the  author  uses .  this  lan- 
guage: ''This  general  principle  is  based  on 
the  experience  that,  under  certain  external 
circumstances  of  physical  shock,  a  stress  of 
nervous  excitement  may  be  produced  which 
atills  the  reflective  faculties  and  removes 
their  control,  so  that  the  utterance  which 
then  occurs  is  a  spontaneous  and  sincere  re- 
sponse to  the  actual  sensations  and  percep- 
tions already  produced  by  the  external  shock. 
Since  this  utterance  is  made  under  the  im- 
mediate and  uncontrolled  domination  of  the 
the  senses,  and  during  the  brief  period  when 
considerations  of  self-interest. could  not  have 
been  brought  fully  to  bear  by  reasoned  reflec- 
tion, the  utterance  may  be  taken  as  particu- 
larly trustworthy  (or,  at  least,  as  lacking 
the  usual  grounds  of  untrustworthiness),  and 
thus  as  expressing  the  real  tenor  of  the 
speaker's  belief  as  to  [16]  the  facts  just  ob- 
served by  him;  and  may  therefore  be  received 
as  testimony  tq.  those  facts.  The  ordinary 
situation  presenting  these  conditions  is  an 
affray  or  a  railroad  accident.  .  But  the  prin- 
ciple itself  is  a  broad  oi^e.  Its  phrasings  dif- 
fer widely  in  different  courts;  but  there  is  in 
the  judicial  opinion  of  to-day  something  of 
an  approach  to  uniformity." 

The  author  <:ites  a  large  number  of  cases  in 
support  of  the  doctrine. 

It  is  impossible  to  reconcile  the  multitude 
of  divers  decisions  by  courts  of  last  resort  on 
the  proper  scope  and  limitations  of  the  old 
phrase  res  ge^t(ie.  Many  of  the  states  follow 
revereqtly  and  rigidly  the  old  English  rule, 
that  before  any  exclamation  is  admissible  in 
evidence  on  the  .theory  of  res  gestcLe,  it  must 
be  contemporaneous  in  time  with  the  prin- 
cipal fact  in  litigation.  Tliat  is,  just  as  soon 
as  it  appears  that  it  is  subsequent  in  time  to 
the  principal  fact  and  merely  narrative  of  it, 
such  exclamation  is  not  a  part  of  the  rea 
gestae  and  is,  therefore,  not  admissible. 

This  old  English  rule  had  its  birth  in  a 
strange  combination  of  circumstances.  First, 
the  inhumanity  and  barbarity  of  the  penalties 
provided  by.  the  Itlnglish  law  for  criminal 
cases.  A  century  ago  two  hundred  crimes  in 
England  were  punishable  by  death.  Second, 
the  prisoner  ha4  no  rights  in  an  English 
court  of  justice,  save  the  right  to  be  convict- 
ed. He  was  not  competent  as  a  witness  in 
his  own  behalf^  nor  indeed  were  any  members 


of  his  family.  He  was  not  allowed  the  privi- 
lege of  havincr  his  o\*ti  counsel  address  the 
jury,  and  indeed,  in  earlier  days,  was  not  even 
allowed  the  privilege  of  [17]  counsel.  He  had 
no  right  of  appeal,  arid  many  other  preroga- 
tives now  enjoyed  by  the  defendants  were 
wholly  unknown  to  the  English  law  a  century 
or  more  ago. 

With  these  barbarous  penalties  and  this 
outrageously  unjust  procedure  it  is  little 
wonder  that  the  humanity  of  the  judge  as 
well  as  his  love  of  legal  casuistry  should  re- 
sort to  a  strained  and  technical  construction 
of  the  law  to  overcome  its  barbarity. 

Now,  while  this  was  none  the  less  judge- 
made  law^  its  evils  were  much  mitigated  by 
the  fact  that  it  was  done  in  the  name  of  jus- 
tice and  humanity.  The  judge's  love  for  jus- 
tice was  greater  than  his  love  for  law.  These 
were  the  circumstances  and  conditions  of  the 
English  law  that  gave  rise  to  the  technical 
formalism  and  procedure  in  English  criminal 
courts  a  century  and  more  ago.' 

Naturally  no  other  country  has  had  as 
great  an  influence  on  oUr  American  courts  as 
have  our  English  brethren,  because  of  our 
E'peaking  a  common  language  and  leaving  a 
common  law  as  well  as  a  multitude  of  raried 
and  very  common  interests.  Xhi»  procedure 
was  adopted  in  many  oC  our  states,  though 
the  English  cruel  and'  barbaroUa  oonditioD^ 
as  to  penalties  and  procedure  never  prevailed 
in  such  states;  but  such  is  the  force  of  prece- 
dent that  the  English  doctrine  ifas  faitiifuUy 
followed  by ,  many  of  the  courts  of  last  re- 
sort, without  the  least  just.iflcation  for  such 
superstriot  interpretation  -pf  the  rights  of  the 
accused  or  such  over-refined  distinctions  as 
to  both  the  substantive  and  adjective  law  of 
the  state. 

[19]  The  second  class  of  states  practically 
ignored  the  old  English  doctrine  of  contem- 
poraneous character  of  facts  .or  exclamation 
and  considerated  chiefly  the  causal  connec- 
tion or  logical  relation  that  the  secondary 
facts  sustain  to  the  primary  facts  in  con- 
troversy. 

.  Now,  applying  the  doctrine  or  test  of  causa* 
tion,  it  would  be  expected  not  infrequently 
that  there  would  be  an  appreciable  interval 
between  cause  and  effect,  between  those  thin<rs 
that  have  a  logical  relation,  tfiuch  as  the  com- 
mission of  an  act  and  an  impulsive  excla- 
mation conce|*ning  the  same. 

That  the  natural  language  of  a  given  situ- 
ation or  environment  would  not  alwavs  be 
contemporaneous  with  the  primary  fact  b 
quite  obvious.  But  is  it,  therefore,  any  less 
a  part  or  incident  of  the  primary  fact  of  the 
situation?  The  outcry  of  the  injured  party 
immediately  after  the  assault  should  be  as 
relevant  as  during  the  assault,  because  he 
may  be  bourid  knd  gagged  or  unconscious  by 
reason  of  an  assault,  so  that  he  could  not 
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make  an  ontcTv,  whirfi,  if  made  during  the 
Rsnault,  wonW  be  competent  according  to  all' 
authorities;  but  by  reason  of  its  being  de- 
layed ten  or  twelve  seconds  after  the  assault 
it  would  not  then  be  competent.  This  makes 
the  rele%'ancy  or  relation  of  the  facts  turn  on 
a  few  paltry  seconds  of  time  rather  than  upbn 
the  natural  and  logical  relation  of  the  facts.' 

Now,  when  the  exclamation  is  the  combined 
result  of  the  tragic  circumstances  of  the  situ- 
ation making  an  awful  and  fearful  impression^ 
upon  the  human  mind,  especially  that  of  a 
child  seeing  its  own  father  murderously  as- 
saulted, the  child  being  [19]  overwhelmed 
with  fear  and  grief  because  of  the  darkness* 
of  the  nighi,  the  absence  of  a  helping  hand, 
grief  of  parental  loss,  with  nobody  to  appeal 
to,  all  these  combined  placing  the  child  under 
natural  and  extreme  excitement,  and  tlien,' 
after  a  few  seconds,  some  one  comes  into  his 
presence  to  help,  what  is  more  natiiral,  in- 
deed necessary,  in  such  situation  than  just 
such  an  exclamation  as  we  have  in  this  case, 
"The  bums  killed  pa  with  a  brobmstick'*  ? 

The  language  proceeds  from  impulse,  from 
the  natural  and  necessary  impressions  made 
by  the  acts  of  the  parties  in  contToversy,  so 
that  the  human  mind  in  its  helplessness  dr 
despair,  or  its  natural  and  necessairy  anxie- 
ty, acts  under  an  impulse  or  a  s^^ontaneous 
inffuence  that  is  a  sdrt  of  edio  or  reaction' 
from  the  general  situation.  The  time  limit 
recognized  by  those  courts  that  fall  under' 
this  second  class  which  disregard  the  strict 
contemporary  character,  iri  placed  at  a  point 
where  there  is  no  opportunity  given  for  fab- 
ricating or  manufacturing  some  statement  or 
story  according  to  onfe's  self-intereSt. 

If  the  father  had  made  some  dt^claration 
during  the  assault  all  authorities  agree  that 
it  would  be  competent,  but  if  he  had  been  un- 
conscious or  partially  unconscious  by  rea-' 
son  of  the  severity  of  the  astoult,  so  that  he 
was  unable  to  make  any  exclamation  until  a 
minute  or  so  afterward,  would  his  exclama- 
tion be  therefore  incompetent?  We  think 
this  is  too  much  like  hairsplitting. 

But  it  is  said  the  boy  was  not  participat- 
ing, that  [20]  he  was  a  mere  bystander,  and 
that  therefore  his  exclamations  are  not  com- 
petent. 

Under  the  old  English  rule  this  was  true. 
But  what  reason  could  possibly  exist  for  such 
a  rule,  excepting  the  bald  protection  of  the 
defendant,  it  is  difficult  to  understand.  Ordi- 
narily in  other  cases  bystanders  are  presumed 
to  be  rather  more  impartial,  more  disinter- 
ested, than  those  who  are  the  active  partici- 
pants, and  the  average  mind  would  f^el  thif9 
fact  should  rather  strengthen  the  pi'obative 
force  of  the  exclamation  than  weaken  it. 

Again,  it  is  urged  that  the  boy  was  not 
old  enough  to  be  a  witness,  and  therefore  his 
exclamation  should  not  be  admitted.    But  ex- 
Ann:  Cas.  1916C.— 75 
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clamations  are  not  admitted  on  the  ground 
of  the  legal  competency  of  the  person  making 
them,  but  because  they  are  a  part  or  reflec- 
tion of  the  transaction.  By  the  same  token 
the  growl  of  %  dog  or  the  neighing  of  a  horse, 
is  also  competent  as  res  gestae.  The  excla- 
mation In  this  case  should  be  just  as  compe- 
tent, yes  more  so,  than  the  exclamation  of  a 
female  person  who  has  been  assaulted  in  a 
case  of  rape,  which  the  authorities  all  agree 
is  allowed  as  a  part  of  the  natural  and  neces- 
sary language  of  a  person  who  has  been  bru^' 
tally  assaulted,  though  the  exclamation  may 
be  made  even  some  davs  after  the  occurrenee 
of  the  criminal  assault  if  there  be  a  reason- 
able explanation  for  the  delay. 

An  interesting  incident  in  the  life  of  Irln- 
coin  will  serve  to  illustrate  these:  involnn^' 
tary  acts  upon  the  part  of  children  that'  are 
really  only  a  reflection,  a  natural  sequence  to 
certain  prior  facts.  His  biographer,  Holland/ 
says:  "At  one  time  Abraham  [21]  wns  ob- 
liged to  take  his  grist  upon  the  back  •of  his 
father's  horse  and  go.  fifty  miles  to  get  ih 
ground.  The  mill  itself  was  Very  crude  and- 
driven  by  horse  power.  llie<cnstomeTs  were 
obliged  to  wait  their  turn  without  reference' 
to  their  distance  from  home,  and  then  use* 
their  own  horse  to  propel  the  machinery.  On' 
one  occasion  Abraham  having  arrired-  at  his 
turn  fhsletied  h^  mare  to  the  lever  and  was 
following  her  closely  upon  her  rounds.  *  Wheh 
urging  hei*  with  a  swit^ph  aWd  'olncking*  to  her 
in  the  usual  way,  he  received  a  kick  from  her 
which  prostrate  him  and  made  him'  insensi- 
ble. '  With  the  first  instant  of  returning  eon- 
8<^iousness  he  finished  the  'cluck.'"  This' 
was  one  of  the  most  striking  and  eonvincing* 
facts  as  to  what  Abraham  was  doing  when 
he  became  unconscious.  What  stronger  proof 
that  he  was  driving  the  horse  could  be  given* 
than  this  exclamation  as  soon  as  conscious- 
ness returned  T 

So,  ill  the  case  at  bar,  the  causal,  logical 
and  psychological  relatioii  of  the  whole  situ- 
ation as  affecting  the  boy  and  his  innocent, 
spontaneous,  impulsive,  natural  and  necessa- 
ry outcry  was  exactly  in  keeping  with  all 
human  experience  and  what  all  men  recognize 
in  everyday  life  as  tending  to  prove  certain 
facts.  Why  should  not  the  same  rules  ob- 
tain in  courts  of  justice  to  prove  the  same 
kind  of  facts  ?  The  rules  of  evidence  are  pre- 
sumed to  be  based  upon  the  credibility  of 
human  experience. 

A  most  interesting  case  from  Georgia. 
Grant  v.  State,  124  Ga.  757,  53  8.  E.  33'4. 
is  singularly  analogous  to  the  case  at  bar: 

"4.  Exception  was  taken  to  tlie  refusal  of 
the  court  to  exclude  the  following  testimony: 
'Mary's  [22]  [deceased's]  child  said,  '^Huss 
[defendant],  you  have  shot  hiama." '  '  The 
testimony  quoted  was  that  of  Jake  Colbert, 
a  witness  for  the  state,  and  it  was  objected  to 
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'on.th^  ground  tliat  the  solicitor-geiieral,  ip. 
opening  tlie-caee  to  the  jury,  had  stated  that 
Mary   Johnson's    [deceased's]   child, .  the  one 
rdorred  to  by  the  witndss  Colbert,  was  too 
young  to  be  a  competent  witness  or  to  testi- 
fy.'    And  movant  adds  that  this   (the  lore* 
going    statement    of    the    solicdtorrgeneral). 
'was  true,  and  allowing  Colbert  to  testify. .as 
to  what  the  child  said  was  in  effect  allowing- 
the  child  to  testify.'    We  can  not  agree  with 
counsel. tliatpiermitting  the  witness  to  testify 
to  the  words  of  a  little  child,  too  young  iQ. 
be  brought  into  .court  as  a  witness,  was  equiv-; 
alent  io  permitting  the  child  itself  to  testi- 
fy.     It  appears  from  the  evidence  .that  th^. 
witness   Colbert,  at   th^  sound  of  the  sliota 
which    slew    the    deceased,    ran    imm^ediately 
froiH.  aa  adjoining  room  into  the  .one  where 
the  homicide  was  committed,  and  said  twicer 
to  the  d<efendant,  'Have  you  shot  Mary  ?'    The. 
defeitidatirt  made  no  answer,  but  the  child,  as. 
the  defendant  silently  left  the  room,  uttered 
the   wonls,'  'Huss,    you   have    shot    mama.' 
These  words,  spoken  by  a  little,  child  imme- 
diately alter  the  ^hoqking  occurrence,  were 
clearly- admisaible.  ap  a.  part  of  there«.  gestae. 
No  declaration  could. have  been  fre^r  'from 
all  suspicion  of  4evice  or  afterthought,*  and 
it- was,  in  point  of  time,  almost  concurrent 
with  the  act  to  which  it  referred.    It  was  the 
v«F^  difijvd  itself  speaking  tlirpugh  >  the  .mouth 
oi.aiUabe.?'    . 

,)lt  another  elise  t^ie. supreme  oourt  of  Gw- 
gia^  in  JKiirJc  y.  State,  73.  Ga.  Q20,  held  as  iol- 
lows:  ,"£videace  [28}  that  immediately  aft- 
er the  deceased  waui  shot,  a  person  near  by 
hallooed  and  asked  him  whajk  was  the  matter., 
and  wh€^  had  shot  him^  to  which  he  replied 
that  the  delendant^^had  shot  him,  was  admis- 
sible .both  as  part  .of  the  res  gestae-  and  as 
corroborating  the  dying  declarations  of  .the 

deceased."  i  ..  . 

The  supreme  court  of  Minnesota,  in  3tate 
V,  Williams,  fl6  Minn.  3^1,  105  N.  W.  265, 
'liel'd  a  statement,, to  the  effect  that  th^  defend- 
ant shot  the  deceased  and  herself,  made  by 
a  party  other  than  ^he  deceased,  but  who  was 
mortally  v^ounded  at  the  time  of  the  homi- 
cide, and' made  in  close  connection  w:ith  the 
event  and  ^nder  circumstances  precluding 
aiiy  suspicion  of  fabrication,  was  properly  re- 
ceived in  evidence.  , 
.  The  court  in  its  decision  uses  this  lan- 
guage; "It  is  the  contention  of  the  dafcndant 
that  the  statement  in  question  was.  simply 
the  narration  of  a  past  transaction  and  not 
SO'  connected  with  the  main  fact,  the  shooting, 
as  to  illustrate  its  cliaracter.  On  the  other, 
hand,  the  st&t^  claims  that  the  eviden(*e  was 
clearly  admissible  as.  a  part  of  the  re^  gestae,. 
We  are  of  the  opinion  that  the  evidence,  was 
properly  received,  The  record  sliows  that 
Mrs.  Keller  was  one  of  the. victims  of  t^e- 
tragedy;   that,  her  stjatement  or  declaration 


to  Mrs..  Kline  was  made  within  a  few  min- 
utes after  the  shop  ting  took  place.  It  «as 
not  mere  self-serving,  hearsay  evidence;  for 
the  statement  was  a  natural  and  inatinctire 
dfc!claration,  made  in  close  a  connection  w^ith 
the  shooting  and  un4cr  circumstances  pre- 
cluding .  any  suspicion  of  fabrication.''  The 
evidence  was  admitted  as  a  part  of  the  res 
gestae, 

[24]  In  an  unreported  case  of  Collins  v. 
Com,. 70  S.  W.  187,  24  %..L.  Rep.  884,  the 
following:  ,is  held:  "The  exclamationa  of  the 
wife  and  daughter  of  P.  immediately  succeed- 
ing the  shooting  were  competent  as  a  part  of 
the  res  gespof^ 

The  supreme  covert  of  Illinois  has  held  ia 
104  111.  248»  Lander  v.  People,  as  followsi: 
"The. true  test  of  tlie .  admissibility  of  sucb 
testimony  is  that  the  act,  declaration  or  ex- 
clamation must.be  so  intimately  lAterwovea 
with  the  principal  fact  or  event  which  it 
characterizes,  as  to  be  regarded  a  |M^rt  of  the 
transaction  itself,  and  also  to.  clearly  nega- 
tive any  premeditation  or  purpose  to  manu- 
facture testimony." 

Under  this  doctrine  the  court  held  no  error 
was  committed  on  the  trial  of  one  upon  the 
cl^arge  of.  rape,  where  two  witnesses  were 
called  who  were  near  by  and  witnessed  the 
perpetration  of  the  o^ense  and  testified  that 
tUey  saw  and  readily  recognized  the  accused 
near  the  s^ene  ,of  the.  transaction  on  the  uett 
day  jthereaf ter,.  and  that  one  called  the  atten- 
tioi)  of  the  other  to  the  accused,  exclaiming 
"There  goes  the  man!"  and  that  the  other 
replied, .  "YeSy  there  he  goes."  The  defendaat 
objected,  to  the  witnesses  repeating  their  ex- 
clamations made  at  the. time,  but  the  oonrt 
piermitted  the  same. 

Many, more  decisipns  under  the  same  line 
might  be  cijtied  and  discussed,  but  tbe  bc«t- 
consideped  cases  where  the  courts  have  gotten 
away  frqm  the .  old  English  rul^  prefer  the 
test  o^.  causal  connection,  logical  or  paycho- 
logjical  relation  and  association  as  the  true 
and  proper  test  of  relevancy. 

[25]  Underhill  in  his  excellent  work  oa 
Criminal.  ^Evidence  (2  ed.)  Section  93,  p. 
174j  uses  this  language:  "These  declarations 
miist  possess  three  characteristics;  First. 
they  must  have  been  uttered  contempoTase' 
ously  with'  and  grow  out  of  the  act  upoo 
which  they  hav^  a  bearing  so  as  to  be  spon- 
taneous and  not  narrative;  second,  they  must 
qualify,  illustrate,  explain  or  unfold  its  char- 
acter or  sigi^ificance,  so. as,  third,  to  be  eoo- 
nected  with  it  in  such  a  manner  that  the 
decjar.ation  and  the  act  form  a  single  and  in- 
divisible transaction." 

This,  doctrine  would  seem  to  disqualify  the 
exclamation  according  to  the  author's  judg- 
ment. .  J^ut,  just  .prior  to  this  rule  announc- 
ing the  qualiiicationa  necessary  to  admit  tiie 
evidence,  he  .uses  this  langua^^e^  Sec.  93,  p 
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173:  ^Tsually  gtat^ments  made  by  third 
persons  not  produced  as  witnesses  are  objec- 
tionable as  hearsay.  But,  it  has  been  re* 
marked,  here  the  eVents  &pMc  for  themselves, 
giving  out  their  fullest  meaning  through  th^ 
unprompted  langttage  'Ol  the  paiticipaiiftB. 
The  spontaneous  character  of  the  language 
is  assumed  to  preclude  the  probability  of  ito 
premeditation  or  fabrication.  Its  utterance 
on  the  spul"  of  the  mon»ent  is  reganfted,  with' 
a  good  deal  of  reason,  as  a  guarantee  of  its 
truth.  These  iilistinctive  uttei^nces  are  as 
much  original  evidence  a»  are'  the  eventsi 
whence  they  emianate  dr  of  which  they  form 
an  inseparable  part.  Their  value  as  e<ridence 
does  not  depend  ill  the  slightest  degvH!  Upon 
our  confidence  in  the  credibility  of  the  dec- 
larant, or  upon  our  knowledge  of  him  ai  a 
man  who  habitually  tells  the  truth.  He  10 
regarded  niierely  as  the  c9iannel  thtough'  which 
[26]  events  described  themselves  contempo- 
raneously, or  nea/rly  «t),  with  their  occitr- 
rence." 

8o  that,  taking  all  that  Undei^hill  saVs 
upon  this  subject,  it  Is  a'pparent  that  he  dbea 
not  intend'  to  give  the  word  '  "coritempora- 
iieously"  that  strict  construction  required  bV 
the  Kii^Iish  rule,  but  the  liberal  construction, 
which  he  indicates  by  tlte  language  **or  nearly 
so,"  that  is  now  recognized  and  applied  by 
many  of  our  American  states. 

To  cite  other  authorities  Would  be  super- 
fluous. \Ve  feel,  Tiowever,  that  it  ig  but  just 
to  say  that  the  judgment  of  the  court  of  ap- 
I>eal9  in  this  case  finds  abundant  Wftrrant 
in  the  former  decisioi^  of  this  court  In  anak^ 
gous  ca^s. 

We  believe,  however,  that  the  demands  of 
justice,  as  well  as  the  probative  fonse  and  ef- 
fect of  such  exclamations  made  where  there 
is  a  masimuin  probsb'HH^  as  tor  theilr  truth 
and  a  minimum  possibility  of  artifice  or  fab- 
rication by  reason  of  their  being  the  natural, 
rtpontaneous  and,  sometimes,  as  in  this  case, 
the  necessary  language  of  a  child,  require 
that  the.  old  rule  should  be  relaxed  ^nd  liber- 
alised 80  as  to  meet  the  naturalness  and  ne- 
eessities  of  the  ci^se,  gs  well  as  to  put  the 
jury  afui  court  in  possession  of  all  the  facts, 
circumstances  aiid  envirpninent  immediately 
before  and  after  the  principal  fa9t  in  contro- 
versy. 

The  state  contended  before  the  court  of 
appeals  that,  if  the  admission  .of  the  boy's 
exclamation  was  error,^  such  error  was  not 
prejudicial,  because,  first,  the  word  "bums'* 
identified  nobody,  ajid  second,  th^re  was.  oth- 
er evidence  tending  to  show  that  the .  fatal 
wound  was  made  with,  a  stick  or  a  clu.b.  lliis 
[27]  contention  of  the  state  was  overruled 
t)}'  the  court  of  appeals,  and  in  this  respect 
the  court  Wjas  undoubtedly  right.  The  ex- 
(rlaniation  of  the  boy  under  the  circUmatanccS, 
that  it  was  made  in  its  relation  to  the  trans- 


action, b^ng  the  iole  ■  eyewitness  save  and 
ex'cept  the  defendant,  speakitig  under  great 
excitement  and  impulse,  freed  from  opportu- 
nity or  occasion  to  dissemble  or  fabricate— 
all  these  thingB  undoubtedly  ga^e  the  boy*s 
exclamation  great  weight  with  the  'court  and 
jury.  But  the  pi'imary  reason  for  such  great 
weight  was  by  reason  of  its  causal  connection, 
itfi  'logical  relation  t6  the  fUcis  iti  the  (^ase, 
and  because  it  wad  ttie  natural  language  of  the 
whole  situation  speaking  tlircuigh  the  little 
boy.  That  relation  made  it  obmpeitent,  though 
it  be  not  strictly  contempo^rflneoufl^  f  • 
•  We  fhid  nd  other  error  in  the'  rebor<f  of  the 
dotirt  of  appeals.  The  judgment  of  the  court 
of  appeals  is  reversed  and  the  judgment  of 
the  couf t  of  com^oih  pleas  is  atirrmed,  and 
Cflude  remanded  to  the  court  of  eoimnon  pleat 
for  further  proceedings  according  to  taw: 

JMgment  reversed. 

Nidhols,  C.  J.,  Johtison;  Dcmahue,  Newman 
and  Wilkin,  JJ.,  concur. 


NOTE.     ; 

Deolarattons  of  Infant  at  Tiat.Q  ot  Aa- 
sptult  pr  Honicide  as  Part  of  Ras 
Gestae. 

•  ■ 

In  Homicide  Cas^, 

'  There  are  a  number  of  decisfons  in  acc6rd 
with  tli^  holding  of  the'  repotted  case  that 
the  declartttioUiA  of  a  chtM  rxm^t  at  the  time 
of  a  homicide  are  a  part'ef  the  res  gestn^  and 
may  therefore  be  giveili  in  evidence  by  a  per- 
son who  hears  them.  Shirley  v.  State,  144 
Ak.  35,  40  So.  269;  Oraitt  v.' Rtate,  124  Ga. 
757,  53  8.  E.-334;  Berry  v.  State,  9f  fla.  App. 
86fl,  72  '8.  E.  433;  Kfciitffdy  v;  Com-.  100  JR. 
W.  24-2,  30  Ky.  L.  Rep.  100:1;  Hunter  v-  StAte, 
54  Tex.  Crtm.  224,  114  8.  W.  124,  130  Am. 
St.  Rep.  887:  W^yHne  v.  State,  69  Tex.  Crim. 
126,  127  S.  W.  213;  Redman  v.  State  (Tex.) 
141^  S.  W.  '«70.  See  also  Collins  v.  Com.  70 
S.  W.  187,  24  Ky.  L.  Rep.  884.  Thus  in  Ber- 
vy  v!  State,  supra,  testimon]j^  that  a  child  of 
twelve  •  years,  immediately  after  a  killing  by 
shooting,  in  answer  to  a  question  as  to  what 
the  matter  was  replied  that  "Henry  Berry 
has  shot  Velma,"  Was  he^  to  be  a  part  of 
the  res  gestae.  The  court  said:'  '^A  child 
80"  young,  in  the  priroence  M  such  a  tragedy, 
\xith  excitement  ivhi<A  *  such  an  occurrence 
would  naturally  produce  on  her  mind,  could 
riot  do  any  after-thinking  in  such  a  brief 
period  of  time.  Her  declarations  were  spon- 
taneous and  almost  involuntary  acrtSj  just  its 
much  so  as  would  be  an  exclamation  of  pain 
If  her  hand  had  dome  In  contact  with  a  red- 
hbt  ir^n.  '  This  being  so,'  the  fundamental  re- 
quir^ittt^nt  of  the' res  gestae  rilled  was  com 
plied  uith.'*  So  Jh  Kenhedy  v.  Com.  $0  Ky*.  L 
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Hep.  1063,  100  S.  W.  242,  it  was  held  that  the 
exclamation,  "Don't  shoot  pap,"  by  a  child 
instantly  before  the  shooting  of  his  father, 
might  be  testified  to  by  a  person  who  beard 
it,  as  it  was-  a  part  of  the  transaction^  •  Tn 
Grant  v«  State,  124  G^a.  757,  53  S.  E.  334,  a 
witness  was  permitted  to  testify  that  a  young 
child,  immediaitely  after  the  murder  of  her 
mother  said,  "Huss,  you  have  shot  mamma." 
Likewise  in  Shirley  y.  State,  144  Ala.  35,. 
40  So.  269^  whieh  was  a  prosecution  for  as- 
sault with  intent  to  murder,  a  mother  was 
allowed  to  testify  that  her  daughter .  ex- 
claimed, about  the  time  a  gun  was  fired* 
'^Hold!  look!  look!  there  is  uncle  Isaac  and 
uncW  Jesse  going  to.  shoot  us." 

In  State  y.  Brown,  04  Mo..  307,  howeve^^ 
an  exclamation  of  an  infant  was  excluded  on. 
the  ground  that  it  was  not  a  part  of  the  res 
gestae.  It  appeared  in  that  case,  which  was  a 
prosecution  for  murder,  that  a  girl  nine  years 
old,  immediately  after. a  fatal  shooting,  while 
the  victim  was  lying  where  he  had  fallen  ex- 
claimed that  "Mr.  Long  had  a  knife  in  his 
hand."  The  court  said:  "It  was  no  part  of 
the  res  gestae.  It  w4s  after  Long  was  killed. 
If  the  exclamation  had  been  made  while  Ix>ng 
was  apjpfdkchiing,  and  befof&  fhefirtil'Shftf 
was  fired,  it  would  not'  perhaps  'have  b^n 
hearsay,  but  a  circumstance  to  be  considered 
by  the  jury  1^  .determining -whether  defend- 
ant was  acting  under  an  apprehension  that 
deceased  .was  about  to  assail  him  with  a  dead- 
ly weapon.'  After  the  fight  was  over  tlie  ex- 
clamation eouXd  .  not  be  a  part  of  the  res 
gestae,  and  the  child  could  have  testified  as 
to  what  she  saw."  And  in  Lewis  v.  State 
(Miss.)  68  So.  78d,  it  was  held  that  a  decla- 
ration! -made  to  a  person  accused  of  murder 
a  few  minutea  after  the  fatal  shqt  was  fired 
that  "you  killed  my  poor  father  not  for  a 
thing  in  the  world;  he  hadn't  done  a  thing," 
was  not  admissible  as  a.  part  «f  the  res  gestae. 
The  case  is  not  clear  as  to  whether  th.e  dec- 
larant was  an  infant. 

The  fact  that  the  infant  who  made  the  dec- 
laration is  incompetent  to  testify  is  not  a 
valid  objection  to  the  admissibility  of  his 
declarations  where  they  are  found  to  be  a 
part  of  the  res  gestae.  Grant  v.  State,  124 
Ga.  757,  53  S.  E.  334  j  Hunter  v.  State,  54 
Tex.  Crim.  224,  U4  S.  W.  124,  130  Am.  St 
Rep.  887.  And  see  the  reported  case.  In  Grant 
v.  State,  supra,  the  court  said ;  "We  cannot 
agree,  with  eouns«l  that  permitting  the  wit- 
ness to  testify  to  the  words  of  a  little  ohild, 
too  young  to  be  brought  into  court  as  a  wit- 
ness, was  equiyaJent  to  permitting  the  child 
itself  •  to  testify^  It  appears  from  the  evi- 
dence, that  tbe  witness  Colbert,  at  the  soun^ 
of  the  shots  which  slew  the  deceased,  ran 
immediately  from. an  adjoining,  room  into 
the  lOne  wh«r«  the  homicide  was,  committed, 
and  said  twice  to,  Um  defei^dant,  *IIaYe  you 


shot  Mary?'  The  defendant  made  no  answer, 
but  the  ohild,  as  the  defendant  silently  left 
the  room,  uttered  the  words,  'Huss,  you  htsv 
shot  mamma.'  Thiese  words,  spoken  by  a  littk 
diild  immediately  after  the  shocking  occur- 
rence, were  clearly  admissible  as  a  part  of  tbf 
res  gestae.  No  declaration  could  have  been 
freer  'from  all  suspicion  of  device  or  after- 
thought,' and  it  was,  in  point  of  time,  tl 
most  concurrent  with  the  act  to  which  it 
referred.  It  was  the  very  deed  itself,  speak- 
ing through,  tlie  mouth  of  a  babe."  No  op- 
posite view,  bowev^,  was  taken  on  this  point 
in  Adams  v.  State,  34.  Fla.  185,  15  So.  SKVi. 
wherein  evident-  was  excluded  that  a  child 
three  and  one-half  years  old  exclaimed,  '"Ob 
Man,  why  have  you  i^ot  my  papa,"  and  that 
at  the  samo  time  he  said  to  his  mother:  "Oh. 
mamma,  there's  two  .m?n  out  there,  there's  & 
white  man  and  a  negro,  the  white  man's  inee 
was  all  covered  with  a  beard."  The  court 
said ; .  "VTe  think  the  whole  of  the  child'« 
exclamations  and  utterances  on  the  occasion 
should. have  ,been  (excluded.  If,  nearly  tvo 
years  after  the  occurence,  this  child,  with 
its  increased  age,  .was  found  by.  the  court  not 
to  have  sufiicic^nt  comprehension  and  intelli- 
genoe.  to  be. competent  as  a  witness,  it  would 
seem  puperflupus  to  say  that,  at  the  time  of 
the  occurrence,,  when  he  was  two  years  young- 
er, he  would  hardly  have  been  possemd  of 
sui!icient>  discrimination  ,or  intelligence  to 
comprehend  passing  events  with  anything  like 
auph  accuracy  as  to  render  his  exclamation^ 
OF  obsjsrvatioQS  in  reference  thereto  at  all  re- 
liable, pr  admissible  as  evidence  even  though 
they  may  have  been  part  of  the  rea  gestsf. 
The  whole:,  of  this  child's  exclamations  and 
sayings  should,  have  been  excluded.' 
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In  C€ute  of  A$fimiU.  on  Infant, 

.  tn  case  of  an  assault  on  a  child  it  is  wel! 
settled  that  his  declarations  made  at  the  tin* 
of  the  assault  or  soon  thereafter  are  admisn* 
hie  in  evidence  as  a  part  of  the  res  gestae. 
Soto  y.  Territory,  12  Ariz.  36,  94  Pac  IIW 

(ope hour  and  a  half  after  the  assault) ;  IVo- 
pie  V.  Barney,  114  Cal.  654,  47  Pac.  41 ;  Ter 
ritory  v.  Godfrey,  6  Dak.  46,  50  N.  W,  4«1: 
Snowden  v.  IJ.  S.  2  App.  Cas.    (D.  C.)  99: 
McMath  V.  State,  55  Ga.  303  (about  one  honr 
after  assault:  decided  under  res  gestae  stat- 
ute);    Poo}  V.   State    (Tex.)    23   S,   W.  891 
Croomes  v.  State,  40  Tex.  Crim.  672,  51  S.  W 
924.  53  S,  W.  883:  Kinney  v.  State    (T^x. 
79  S.  W.  817,  65  L.R.A.  316;  Thomas  v.  Stat*. 
47  Tex.  Crim.  534.  84  S.  W.  823,  122  Am.  St 
Kep  712  (twentv  minutes  after  assault)  :  Val- 
de7.  V.  State,  71  Tex.  Crim.  487.  160  S.  VT 
341     (twenty    minutes    after    assault  i .     1« 
People  V.  Colletta,  65  App.  Div.  570,  72  N 
Y.  S.  903,  affirmed  160  N.  Y.  609,  62  N.  K 
109p,_  which  was  a  prosecution  for  indecent 
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^SRault  there  appears  to  have  been  no  objec- 
tion raised  to  the  admission  of  testlmon^^ 
that  the  victim  of  the  outrage,  a  child  of 
five  y^ard,  had  exclaimed  more  than  once  at 
the  time  of  the  assault  "You  hurt  me!  Stop 
that." 

Declarations  of  an  assaulted  child  will, 
however,  be  excluded  where  they  are  not  so 
closely  connected  with  the  assault  itself  as 
to  form  a  link  in  the  transaction.  Thus  in 
State  V.  Pollard,  174  Mo.  607,  74  S.  W.  969, 
which  was  a  prosecution  for  feloniously  as- 
saulting a  girl  fourteen  years  of  age  it  ap- 
peared that  some  time  diaring  the  morning 
of  the  asskult  the  girl  ihade  certain  state- 
ments in  regard  thereto  to  a  person  who  at 
the  trial  attempted  to  relate  what  wad  told 
to  her.  In  excluding  the  evidence  the  court 
said:  "Tiiis  statement  that  'Gtorge  force4 
me'  >^as  ho  sudden  exclamation,  contempo- 
raneous with  th^  act  constituting  the  offense. 
Defendant  was  oiit  in  the  back  yard — was  not 
present.  Carrie  Downing  removed  the  chair 
from  the  door,  returned,  and  was  sitting  on 
the  bed,  combing  her  hair.  This  was  not  all. 
This  declaration  was  not  made  to  Eva  Enoch 
immediately  upon  opening  the  door,  but,  on 
the  contrary,  she  at  first  refused  to  say  any- 
thing, l^iiially  she  made  the  statement.  The 
testimony  of  £va  Enoch,  instead  of  indicating 
that  this  statement  was  a  sudden  exclama- 
tion, following  closely  the  act  itself,  shows 
that  it  was  extracted  from  Carrie  Downing 
after  pressing  her  to  tell  what  was  the  mat- 
ter. Hiis,  clearly,  was  no ^  part  of  the  res- 
gestae,  and  was  inadmissible.  This  question 
as  to  when  declarations  ai^d  conversations  are 
admissible  as  being  a  "part  of  the  res  gestae 
18  fully  discussed  in  a  recent  opinion  of  this 
court.  .  .  ,  .  In  that  case  all  of  this  divi- 
Kion  concurred,  and  the  oonclusion  .  was 
reached  that  ^Uch  statements,  in  order  to  be 
admissible,  must  happen  contemporaneous 
wnth  the  main  act,  and  be  so  closely  connected 
with  it  as  to  form  a  part  of  it.  It  was  error 
to  admit  this  testimony,  and.lt  was  the  duty 
of  tlie  court,,  upon  objection  by  defendant, 
to  exclude  it.*' 

The  rule  in  thjs  case  of  an  assault  on  an 
infant,  as  in  homicide  cases,  is  that  the  fact 
that  the  child  is  incompetent '  to  testify  is 
not  a.  valid  reason  for  the  exclusion  of  its 
declarations  where  they'  are  a  part  of  the 
res  gestae.  Soto  v.  Territory,  12  Ariz.  36, 
94  Pac.  1104;  Croomes  v.  State,  40  Tex.  Crim. 
672,  51  S.  W.  924,  53  S.  W.  883;  Thomas  v. 
State,  47  Tex.  Crim.  534,  84  S.  \V.  823,  122 
Am.  St.  Rep.  712;  Kenney  v.  State  (Tex.)  79 
S.  W.  817,  66  L.RwA.  316. 
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Intozioatijic  Xiiqvors  — 

S^liool  —  Meiualiic  of  Term. . 

G«n.  Laws  1909,  c.  123,  .§.2,  provides  that 
no  liquor  license,  shall  be  issued  to  a  place 
within  200  feet,  measured  by'  any  public 
traveled  way,  of  the  premises. of  any  school. 
A  church  owned  land  on  H.  street,"  with  a 
building  thereon,  80  feet  trom  the  street,  the 
basement  of  which  was  used  .as  a  parochial 
sdiool,  with  a  space  on  each  tide  for  yard, 
with  a  gate  on  the  street  at  about  the  middle 
of  the  lot,  and  a  double  gate  at,  the  nprth- 
west  corner  thereof  opening  on  a  driveway 
on  the  northerly  side  of  the  building,  wit?) 
a  post  near  the  northwest  corner  of  the  build- 
ing, both  gates  being  used  as'  m^ails  of  kccess 
by  the  pupils,  who  were  told  not  to  play  in 
front  of  the  building.  The  distance,  from  a 
point  on  the  east  bide  of  H.  street  opposite 
the  southwest  corner  of  a  licensed  place  along 
the  street  to  the  northwest  comer  of  the 
school  lot  was  154  feet,  and,  when  prolonged 
for  200  feet  from  the  starting  point,  the  line 
extended  across  the  entrance  to  the  middle 
gate;  but  a  line  from  the  same  point  of  be- 
ginning to  the  post  near-  the  corner  of  the 
lot,  then  turning  east  and  extending  along 
and  a<^ros8  the  driveway  to  the  post,  measured 
240  feet.  Held,  that  the  term  ''premises,"  in 
teference  to  real  estate,  usual W  includeij  ap- 
purtenances, and  that  as  applied  to  the  school 
ipchuled  the  school  yard,  driveway,  and  paths, 
HO  tliat  the  licensed  building  was  within  200 
feet  of  the  School;  the  fact  that  the  drlve^av 
waih  used  by  other  •  persons  for  brinfi;ing  coal, 
ctc;,  hot  making  it  a  '^public  traveled  way." 

[See  note  at  end  of  .this  caaej 

Whtft  Cktaatitntfls  TaTem. 

•  Under  Gen.  Lawa  1909,  o.  123,  %  2»  for- 
bidding the  granting  of  a  liquor  license  to  a 
place;  within  200  feet  of  any  public  or  paro- 
chi^,^  school  or  to  any  place  except  taverns 
licensed  on  May  22,  1909,  the  place  must  be 
used  as  a  tavern,  and  it  is  nbt  sufficient '  to 
show  that  it  was  at  that  time  licensed  as  a 
tavern,  eveh  though  such.  license  might  afford 
'presumptive  evidence  that  it  was  so  used. 

Petition  for  Writ  of  certiorari.  Herbert  A. 
Bice,  petitioner,  and  Board  of  License  Com- 
miBsioners  of  Central  Falls^  respondents. 
The  facts  are  stated  in  thtj  opinion:    Pbxitiox 

GRANTED. 


Jiimes  A,  WiUiams  for  petitioner. 
John  N,  Butimm  and  Edtcard  D.  Bassctt 
•for  respondents.     • ' 
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[51]  Baker,  J.-^Tj>b  is  a  petition  for  a 
writ  of  certiorari  filed  October  20,  1913,  by 
Herbert  A.  Rice,  Attorney  General,  against 
j6luiP^i«>ti,'Al'nd!l<i'A;  AltendoA  a&d  .Jer» 
miah  A*.  -Shflrmaflr'  'The  eesentUil  aH^ations 
of  the  petition  are  in  [52]  substance  that  said 
Pearson,  Allensoit  and  Sherman  Wj^re  before 
and  on  December  1,  1012,  and  are  now  the 
persons  constituting  the  Board  of  License 
Commissioners  ,ol  t^ie  Ci^y  oi  Cenl;ral  Falls, 
in  this  State;  that,  claiming  to  act  under  the 
provisions  of  Sec.  2  of  Chap.  123  of  the  Gen. 
Laws  ol  the  State,-  said  ooniiniasioiiwTg  prior 
to  December  1,  •41>l2,  upon  his  upjpMt^fftlon 
thetefor,  granted  to  one  William  E.  Kyan'of 
said  city  a  second  class  liquor  licen^  to  sell 
intoxicating  liquors  in  a  certain  building  or 
place  in  said  city  situate  on  th^  corner  of 
Cross  and  High  Streets,  numbered  401  and 
403,  on  said  High  Street,  and  45  on  said  Cross 
Street;  that  afterwards  on  January*  13,  li>13, 
upon  his  appH<^ation,  said  license  was  trans- 
ferred bv  said  bbard  to  one  Issachar  G.  Giber- 
son,  and  tliat  afterwards,  on  or  ab6ut'May  24, 
ldl3,  upon  his, application,  said  board  trans- 
ferred said  licf-nse  to  one  John  Klich,  who 
DOW  hplds  said  license,  and  ever  since  said 
May  ^,  has  sold  and  is  now  selling  intoxi- 
cating liquorft  at  said  place  under  said  li- 
cense; th^t  th«  builditig  in  and  for  which 
said  Itcehse  was  granted  at  the  time  of  grant- 
ing thereof  and  of  said  transfers  was  and  is 
now  located  *Vithin  two  hundred  feet,  meas- 
ured by  a  public  travelled  way,"  namely,  said 
High  Stref^,  of  tlie  premises  of  St..  Joseph's 
Parocliial  School;  which  is  conducted  by  St. 
Joseph's  Church,  a  corporation  for  religious 
purposes;  that  said  See.  2  contains  this  pro- 
vision, namelv,  "nor  shall  ariv  license  be 
granted  for  the  sale  of  such  liquors  in 'Any 
building  or  place,  except  taverns  that  were 
licensed  on  the  twenty -second  day  of  May, 
nineteen  hundred  eight,,  withiii^  two  hundred 
feet,  measured  by  .any  public  travelled  way 
of  the  preulifies-  of  fSny  public  ■  or  parochial 
school ;''  that  neidthartX  the  tame  oftke^fravl^- 
ing  of  said  license  nor  at  present  is  therfe  a 
1icensl<d  tavertt  in  said  bfrilding  or  place  U- 
cenned  to  sell  liquor  ks  aforesaid",  and  that 
for  the  rcRKons  above  stated  said  coitimis- 
sioncra  had  no  right  or  authority  to  grant 
said  license  and  ,tl>e  transfers  thereof.  Where- 
fore the  |pi9titioner  asks  that  said  .  writ  be 
issued,  eommanding  said  conunissioBers  .  to 
certify  their  records  of  their  said  [53]  pro- 
ceedings to  this  -eoart,  and  that  the  record  of 
the  said  several  actions  of  said  Board  of 
License  Comroi^idners  in  the  premises  may 
be  quashed. 

By  their  answer  said  commissioners  admit 
all  of  the  foregoing  allegations  to  be  true 
except  the  one  wbich  says  that  said  building 
or  place  is  within  two  hundred  feet  of  the 
premises  of  said  parochial  school,,  measur^ 


by  a  public  travelled  way,  which  allegsitiou 
they .  specifically  deny.  They  state  in  addi- 
tipn  that  the  building  in  which  the  lieense 
was  gran,ted  was  a  licensed  tavern  on  May 
22,  1908. 

The  question  in  dispute  is  as  to  the  di»- 
tjsnce  oi  said  building  or  place  licensed  ax 
aforesaid,  from  the  premises  of  said  parochial 
iichool,  measured  by  any  public  travelled  way. 
There  ip  practically  no  controversy  as  to  the 
facts,  the  xeal  question  being  as  to  the  mean- 
ing to  be, given  to  the  word  "'premises*'  upon 
the  evidence  in  the  .case. 

The  evidence  shows  that  said  St.  Joseph's 
Church,,  of  Central  Falls,  owns  a  parcel  of 
land  in  said  city  bound^qd  .westerly  on  High 
Street  89.32  feet,,  measuring  on  its  northerlr 
side  .181.54  feet,  on  its  easterly  aide  S8.73 
feet,  and  o^  its  southerlv  side  194.38  feet. 
Upon  this  lot  sai4  corporation  has  erected  a 
building,  the  upper  part. of  which  is  used  as 
a  church,  while  the  lower  part  or  basemeat 
lias  been  for  five  years,  and  i^  now  occupied 
and  used  by  the  parochial  school  of  said  St. 
Joseph's  Church>  This  building  is  rectangu- 
lar ip  shape,  has  its  western  or  front  ead 
upwards  of  eighty  feet  back  from  High  Street, 
is  midway  between  the  northerly  and  souther- 
ly sides  of  the  lot,  leaving  a  considerable 
space  on  each  side  of  th^  building  for  yard 
room,  and  e.xtends  back  nearly  to  the  ea«t 
end  of  the  lot.  About  the  middle  of  the  lot 
fronting  on  High  Street  there  is  a  gate  wiih 
a  path  leading  therefrom  to  the  front  !*tfp- 
of  the  church.  At  the  northwest  comer  of 
the  lot  oh  High  Street  are  double  gates  open- 
ing on  a  driveway  leading  back  therefrom 
along  the  north  .siae  of  the  lot  to  said  build- 
ing. In  front  of  ihe  church  on  each  aide  of 
said  path  ^e  lot  is  kept  for  grass  and  fi^n 
ers.  At  a  point  near  the  northwest  comer 
of  the  chiirch  (54]  a  stone  post  about  four 
ft'ct  high  is  set  in,  the  ground.  The  pari^h 
priest  in  charge  of  the  church  and  school  had 
before  Deceinber  1,  1912,  instructed  the  chil- 
dreti  not  to  play  to  the  west  of  an  imagi- 
nary line  parallel  with  High  Street,  passing 
through  this  post  in  front  of  the  buildiitf 
across  said  lot  from  north  to  south;  in  other 
words,  the  children  were  directed  to  play  ia 
that  portion  of  the  lot  to  the  east  of  said  liiK 
and  not  to  play  in  front  of  the  church.  Th» 
ordinary  mode  of  access  to  the  school  from 
tligh  Street  by  the  pupils  was  by  way  of  the 
double  ^tea  in  the  northwest  corner  of  thf 
lot  and  said  driveway.  They  occasionally 
came  in  and  went  out  by  the  path  leading  to 
the  front  of  the  church,  and  apparently  thev 
were  authoritatively  permitted  to  use  either 
the  driveway  or  the  path  for  that  purpoM 
The  southwest  comer  of  said  licensed  building 
is  about  five  feet  east  from  High  Street,  ani! 
about  three  feet  north  from  Cross  Street 
Measuring  from  a  point  on  the  east  side  of 
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High  Street  op^odite  said  sotithwest  corner, 
iilong  said  HigFi  Street  to  the  northwest  cor- 
ner of  said  church  lot,  the  distance  i^  154 
feet,  atid  the  proltogation  of  this  line  struth- 
i»r!y  along  High  Street  for  BOO  feet  from  the 
starting  point  extends  across  the  entrance  tio 
the  path  leading  to  the  middle  of  the'  church ; 
but  a  line  drawn  from  said  point  6f  beginning 
along  High  Street  to  said  northwest  comer  of 
the  church  lot,  then  turning  east  and  extend - 
ing  along  and  acrosa  said  driveway  to  feaid 
stone  post  measures  240  feet. 

Upon  this  artAte  of  facts  the  respondents 
claim  that  the  school  premises  are  limited  to 
that  portion  of  the  church'  property  •  lying  to 
the  east  of  said  imaginary  Mne  and  that 
therefore  said  school  premises  are  more  than 
200  feet  from  said  licensed  bulMing,  while 
the  petitioner  insists  that  the  portions  of  the 
lot  customarilT  used  in  accordance  whli  the 
directions  of  the  parish  priest  by  the  children 
attending  said  school,  in  passing  to  and  from 
High  Street  and  the  school  building  are  part 
of  the  school  preriiises. 

[66]  In  GreenoCigh  t.  Warwick,  Town  Coun- 
cil, 91  R.  I.  on  page  m\;  7S  Atl.  262,  the 
court  said:  ■  'The  premises  of  a  public  or 
parochial  school  can  be-  ne'itlier  more  nor  less 
tJian  the  duly  constituted  authorities^  harihg 
jurisdiction  in  the  matter,  hiar  ^ee  fit  to 
appropriate  for  that  purpose;''  and  also,  t^at 
what  constitutes  such  premims  "is  a  matter 
susceptible  of  proof."  The  term  ''premises,** 
as  it  refers  to  real  estate,  is  usually  held  to 
include  appurtenances.*  As  applieil  to  a 
school,  it  will  properly  include  in  addition 
to  the  roonr  or  .building,  where  the  school 
Imlds  its'  sessions,  as  appurtenant  thereto, 
Aucii  portion,  if  any,  of  the  land  whereon  it 
ittands  as  may  be  apportioned  or  designated, 
by  proper  authority  for  the  use  of  the  8ch<M>l 
whether  rn  cbmmon  with  others  lawfully 
using  said  land  or  otherwlto.- 

Upon  the  evidence  in 'this 'case,  we*  arc  of 
the  opinton-  that  the  constituted  authority  of 
8t.  Joseph's '  Church  had  appropriated  the 
basement  of  the  buildiiig  on  said  lot  as  th^ 
place  of  study  and  recitation  f^r  daid*  paro- 
chial school;  that  portion  of  the  lot  east  of 
paid  Imaginary  line  not  covered  by  said- build- 
ing as  the  playgroimd,  and  tlie  drlVeway  and 
the  path  aB>  the  portions  of  said  lot  to'  be 
used  by-  the  tich<>1ars  «f  Said  school  in  attend- 
ing thereon,  and  that  said  basement,  school- 
yard, driveway  and  path  are  paVt,  at  least 
of  the  premises  of-  said  parochial  school.  The 
defendants,  however,  'lirge  that  said  drive- 
way is  a  "public  travelled  way'*  within  the 
meaning  of  Baid  Section  2,  because  said  way 
i/i  shown  to  be  used  by  other  persons  havitfg 
business  on  the  premises,  for-  example,  by  men 
bringing  coal'  or  taking  away  ashes.  To  call 
such  a  way  "public"  would  in  our  judgment 
be  a  forced  and  unnatural  construction  of  the 


term,  is  ifot  warranted  upon  the  evidence  and 
is  not  adopted.  The  fact  that  High  strt^et  is 
A*  ''public  travelled  way"  is  not  que8tione<l. 
It  follows,  therefore,  that  thcliCCnsed  build- 
ing in  question  is  "within  two  hundred  feet, 
measured  by  a  public  travelled  way  of  the 
premises'*  of  said  parochial  school. 

[56]  The  respondents  raise  one  other  point 
in  defence.  There  is  in  evidence,  the  bond  pf 
Witftam  51.  Ryan,  with  sureties,  to  the  Treas- 
urer of  Central  Falls,  dated  April'  8,  1908, 
which  recites  that  pursuant  to  Chapter  101 
a  license  on  the  day  last  named  bad  been 
granted  to  said  Ryan  to  keep  a  tavern  or 
hotel  in  the  house  numbered  401,  407i  <>n 
High  street,  in  said  city,  which  license  was 
to  be  in  force,  unless  sooner  revoked,  until 
the  first  Wednesj^aj  in  April,  1909,  and  the 
respondents  claim  as  a  result  of  the  granting 
of  such  tavern  license  that  said  building  and 
place  falls  within  the  exception  contained  in 
■said  Section  2,  namely,  "except  taverns  that 
were  licensed  on  the  twenty -second  day  of 
May,  nineteen  hundred  eight,"  so  that  the 
prohibition  as  to  licensing  a  place  within  200 
feet  from  '  th^  school  does  not  apply  to  it. 
This  claim,  howevet,  is  not  well  founded. 
And  even  admitting  that  tfie  recitals  in  said 
bond  may  afford  presuniptive  evidence  that 
said  building  was  on  May  22,  lOOd*,  used  as 
a  tavern  (although  an  actual  use  for  a  par- 
ticniar  i^urpose  is  not  shown  by  authority 
to  so  use)  there  is  no  evidence  whatever,  that 
after  April,  1909,  there  was  any '  license  to 
keep  A  tavern  in  said  building  or  that'  a 
tavern  was  kept  there.  Raid  Sec.  2  6i  Chap. 
'128  itself  declares  that  the  word  '^taVern"  as 
us^d  In  said  eliapier  "shtell  be  construed  to 
meah  Svouftes  where  the  principal  business  Is 
the  furnishing' of  food  and  sleeping  accommo- 
dations." Such  houses  only  are  recognized  as 
being  taverns  by  this  statute  and  they  only 
are  ineluded  in  the  exception.  They  m-aet  be 
taverns  in  this  sense  in  order  that  thev  mav 
conie  within  the  provision^  of  said  exception. 
It  is  not  enough  that  they  were  taverns  on 
May  32,  1JN)8,  although  that  U  I'equired. 
Manifestly  it  is  not  su^cient  that  they  sim- 
ply- hold  a  tavern  license  when  such'  liquor 
license  is  granted.  But  they  must  be  real 
taverns  in  fact  In  the  sense  in  wMch  that 
word  is-  defined  in  Chapter  123  on  each  ocoa- 
sibii  when  a  ]it|uor  license  is  granted  to  them 
in  order  to  make  the  exception  applicable  to 
them,  The  respondents  apparently  attempt 
to  eonffirue  the  (Exception  &s  if  it  tead  rS7] 
"except  a'  Building  or  pliice-  licensed  as  'a 
tavern  on  the  22nd  day  of  May,  1908,"  which 
4»on0truction,-as  already  Indicated,  we  cannot 
accept. 

As  the  building*  in  question  was  not  a  tav- 
ern in  December,  1912,  or  at  any  time  tliere- 
after,  it  Mlows  that  the  )l<|tfOr  license  to 
6aid  William  ¥}.•  Rvan  and  the  transfers  as 
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aforesaid  were  granted  without  lawful  author- 
ity -aiid  are  invalid. 

The  petition  tlicrefore  is  granted  and  the 
writ  of  certiorari  ia  ordered  to  issue  as 
prayed  for. 


HOTS. 

Wbat  la  Included  in  Term  "Premlaea*' 
aa  Used  witli  Respect  to  lAiid. 

Generally,  1192. 

In  Statute  Regulating  ISale  of  Intoxicating 

Liquor,  119»* 
In  Will,  lld4. 


SefteraUy, 

VVlien  the  word  "premises"  is  used  with 
referemce  to  laad,  it  is  ordinarily  regarded  aa 
a  general  and  comprehensive  term,  embrftcing 
the  extent  of.  the  land,  the  huildings  and  ap- 
purtenances, and  whatever  is  under  the  same 
control  and  used  in  the  same  coaneetion.  Doe 
▼.  Willete*  7  C.  B.  709,  62  E.  C.  L.  709; 
Rosa  V.  VeaU  1  Jur.  K.  6.  (Eng.)  7ol;  Hibon 
V.  HiboB,  9  Jur.  K.  S.  (Ejig.)  511;  Martin  v. 
Martin,  8  Ont.  L.  Rep.  462,  24  Occ.  K.  367, 
3  Ont.  W.  R.  930;  Co%y  v.  State,  4  Port. 
tAlaO  186;  Swan  v.  State,  11  Ala.  694; 
Speneer  Stone  Co.  v.  Sedwick,  58  Ind.  App. 
64,  105  N.  £.  525;  Greekmore  v.  Com.  (Ky.) 
12  8.  W.  628;  State  ▼.  Moore  (Miss.)  24  So. 
308;  Silberman  v.  Mayer,  48  Mise.  468,  96 
X.  Y.  S..928r  Greenough  v.  Warwick  Town 
Couneil*  31  R.  I.  559,  78  AU.  263;  TSiompfloti 
v.  Browse,  10  S.  D.  344,  73  N.  W.  194.  Bee 
also  Winlock  y.  SUte,  12L  Ind.  531,  23  N.  £. 
514;  McSherry  V.  Heimer  (Minn.)  156  N.  W. 
130.    And  see  the  ifeported  case. 

The  intention  of  Uie  one  using  the  word 
'*p9saguaes"  may  determine  what  it  ineludta. 
Lethbridge  V.  Lethbridge,  3  De  G.  F.  k  J. 
(fing.)  536,  4  De  O.  F.  A  J.  35,  31  L.  J.  Ch. 
737,. 30  L.  J.  Ch.  388:  Murphey  v.  SUte,  116 
Ga.  201,  41  S.  £.  665;  Old  South  Ass'n  t. 
Codman,  211  Mas&  211,  97  X.  B.  766;  Stein- 
hardt  v.  Burt,  27  Misc.  782,  57  X.  Y.  S.  751^ 
la  re  Henry,  142  K.  V.  S.  485. 

Aceordingly,  in  eertain  statutes  the.  term 
''premises"  means  any  real  estate.  Sandy  t. 
«tate,  60  Ala.  58;  Wright  v.  State,  136  Ala. 
139,  34  So.  233;  Matter  of  CuUinaa;  113  App. 
Div.  485,  99  K.  Y.  S.  374;  Hilton**  Appeal, 
lis  Pa.  St.  351,  9  AtL  342.  "Trespasses  on 
real  estate  the  statute  is  intended  to  prohibit; 
and  any  real  estate,  for  an  entry  on  which 
the  prosecutor  could  maintain  a  civil  action* 
is  within  the  meaning  of  the  term  premises 
aa  it  ia  emi^yed  in  the  statute.**  Sandy  v. 
State,  supra. 

In  other  insiicncea,  the  spirit  and  purpoae 
of    the    statute   Testrieta    the    menning    of 


''premises."  Metropolitan  Water  Board  v. 
Paine  £1907]  1  K.  B.  (Sag.)  285,  76  L.  J. 
Ku  B«  151 ;  State  v.  Wyl,  55  Mo.  67 ;  People 
V.  ShultB,  87  Mine.  348,  149  N.  Y.  S.  913. 

Under  a  atatute  authorizing  a  view  of  the 
premises  by  a  jury  in  aaaesaing  damagea  for 
the  taking  of  a  railroad  right  of  way,  it  hu 
been  held  that  "the  premises"  embmeed  the 
whole  tract  of  land,  over  which  tJie  railroad 
passed,  both  within  and  without  the  locatios 
of  the  railroad.  Wakefield  ▼.  Boston,  etc.  R. 
Co.  63  Me.  385,  wherein  the  court  said:  *  The 
oompany  has  no  more  right  to  inaiat  that  the 
'view'  shall  be  made  solely  from  within,  thaa 
the  petitionees  have  that  it  shall  be  made 
only  frotm  without,  the  location.  In  order  to 
enable  the  jury  to  form  a  correct  jndgmeot 
of  the  amount  of  damages  sustained  by  res- 
son  of  tlie  location  of  the  railroad,  they 
should  *view  the  premises'  frooft  sneh  staad- 
.points^  and  in  such  a  mann<er  as  will  give 
them  an  accurate  knowledge  of  the  considera- 
tions that  go  to  make  up  the  damafpes,  sndi 
as  the  value  of  the  land  taken  and  the  use 
to  be  made  of  it,  the  effect  of  the  sevcfanee 
•upon  the  <}hajracter,  aituation,  preaent  aad 
prospective  use  of  the  remainder  of  the  lot, 
and  any  other  facta  that  diminish  the  value 
of  the  premises,  .  .  .  It  ia  to  be  observei 
in  conclusion,  that  the  right  of  eznminatioa 
is  not  always  co-extensive  with  tiie  clainiaDt'» 
land,  but  should  be  confined  within  what, 
under  the  eiFcumstances  of  the  ease,  vcMild  be 
reaaonable  limits." 

The  word  "premisea"  in  a  covenant  roa- 
eerning  land  on  a  water  front  includes  the 
neoompanying  righta  and  privilegan  to  Uad 
under  th^  water.  Silberman  v.  Mnver,  48 
Miac  468,  96  K.  Y.  8.  928.  And  a  r^  of 
way  oyer  an  adjoining  atrip  of  laad  has  bees 
held  to  be  included  in  the  "'premiaca'*  of  s 
stone  quarry.  Spenoer  Stone  Co.  v.  Sedwick 
58  Ind.  App.  64,  105  K.  £.  525. 

.  Under  a  charter  provision  to  the  eflTect  that 
it  shoufai.be  the  duty  of  the  owner  of  aar 
premises  in  the  city  to  lay  sidewalka  in  front 
thereof  when. ordered  to  do  ao  by  the  citj 
council,  it  has  been  held  that  the  term  ''prai- 
iaes**  aa  therein  used  included  depressed  rail- 
road tracks.  Xew  York  Cent.  etc.  B.  Co.  t. 
BuiTaki,  76  Mise.  655^  135  K.  Y.  &  196. 

Bare  land  is  not  included  by  the  tens 
"premises"  as  used  in  an  act  providing  thai 
the  water  company  shall  on  request  fnraisk 
water  to  any  owner  or  ooeupier  of  pmniiM 
along  .  certain  streeta.  Hetropolitan  Wster 
Board  V.  Paine  [1907]  1  K.  B.  (Eng.)  2S3. 
76  L.  J.  K.  B.  151. 

The  adjacent  street  and  sidewalk  are  not 
includtHi  in  the  *'preaiaca**  of  a  propcrtv 
owner  or  occupant,  as  that  term  ia  uiscd  in  t 
charter  provision  imposing  on  tJie  owners  er 
occupants  of  any  real  estato  the  duty  of 
"keepiag    their    rrspective    premises    at    all 
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times  in  a  safe  condition,  and  in  a  good  and 
thorough  stAte  of  repair/'  Amos  ▼.  Fond  du 
Lac,  46  Wis.  «96,  1  N.  W.  346. 
•  Neither  the  public  road  over  which  a  rural 
mail  carrier  triitels  nor  the  buggy  hi  which 
he  travels  thereon  is  included  in  the  "prem- 
ises" of  the  mail  carrier,  as  the  term  is  used 
in  a  statute  allowing  "the  carrying  of  arms 
on  one's  own  premises  or  place  of  business.'* 
Lattimore  v.  State,  65  Tex.  Crim.  4M,  145 
S.  W.  588. 

"Xor  ^nis  it  the  legislative  intent  to  include 
in  the  phrase  *on  his  or  her  own  premises,' 
wild  and  uninclosed  timber  or  prairie  lands, 
wholly  detached  from  an  enclosed  field  or 
premises."    Baird  v.  State,  38  Tex.  599. 

A  bam  on  the  same  lot  as  a  barroom  but 
not  controlled  by  the  barroom'  keeper  is  not 
included  in  the  "premises"  of  the  barroom. 
State  V.  Black,  31  N.  C.  378,  wherein  the 
court  said:  "*The  premises'  mean  those 
places  only,  which  are  occupied  by  the  re- 
tailer with  the  house  in  which  he  retails,  as 
one  whole.  Th«y  cannot  include  a  place  not 
occupied  by  him,  nor  even  let  to  him.  It  is 
nothing,  that  the  two  places  of  retailing  and 
gaming  were  once  oocopied  together  by  some 
one,  as  parts  of  the  same  premises;  for,  if 
severed  and.  occupied  by  different  persons, 
when  the  gaming  occurred,  they  were  then 
not  the  same  premises." 

In  State  y.  Moore  (Miss.)  24  So,  308,  it 
appeared  that  under, a  statute  punishing  the 
use  of  abusive  language  when  uttereid  at  "the 
dwelling  house  of  another,  or  the  yard  or 
curtilage  thereof,  or  upon  any  public  liigh- 
v/ay,  or  any  other  place  near  such  premises, 
and'^n  the  presence  or  hearing  of  the  family," 
etc.,  an  indictment  was  drawn  charging  the 
use  of  such  language  "near  the  premises"  of 
a  certain  party.  The  court  said:  "The  word 
'premises'  in  the  indictment  does  not  neces; 
sarily,  or  even  ordinarily,  mean  a  dwelling 
hous^,  or  the  yard  or  curtilage  thereof. 
Webster  says  the  word  'premises/  when  re- 
ferring to  profperty,  means  'a  piece  of  real 
estate;  a  building  with  its  adjuncts.'  Mani- 
festly, the  indictment  is  bad." 

In  a'  prosecution  under  a  statute  prohibit- 
ing trespassing  on  the  premises  of  another,  it 
may  be  shown  that  the  trespass  w^as  commit- 
ted  on  any  part  of  the  real  estate,  the  term 
"premises"  including  more  that  the.  curtilage 
of  a  d\telling.  Wright  v.  State,  136  Ala.  139, 
34  So. '233.  Accordingly,  the  term  "premises" 
includes  a  pasture  over  a  mile  from  the  prose- 
cutor's dwelling  house.  Sandy  v.  State,  60 
Ala.  58. 

But  where  it  appeared  that  a  store  keeper 
ordered  a  certain  man  to  leave  his  (the  store 
keeper's)  premises  and  not  to  come  back,  it 
was  held  that  the  order  was  not  notice  to  the 
man  not  to  trespass  on  a  meadow  owned  by 
the  store  keeper  but  situated  tome  distance 


"from  the  store.  Murphey  v.  State,  115  Ga. 
201,  41  S.  E.  685,  wherein  the  court  said: 
**The  accused  was  ordered  to  leave  the  'prem- 
ises of  the  prosecutor,  and  further  notified  not 
to  again  put  his  foot  upon '  the  prosecutor's 
'place.*  This  was  not  an  explicit  notice  to 
the  accused  not  to  use  th^  much-frequented 
path  across  the  pasture  belonging  to  the  pros- 
ectitor.  The  most  natural  construction  of  the 
language  used  by  the  latter  was  that  he  did 
hot  desire  the  accused  to  again  6nter  bis  store 
or  the  premises  immediately  surrounding  the 
same.  It  does  not  appear  that  the  pasture 
referred  to  was  a  part  of  or  even  adjacent  to 
these  premises." 

In  Statute  BeguUxting  Sale  of  Intoxicate 

ing  Liquor, 

Under  a  statute  prohibiting  the  sale  of 
liquor  to  be  drunk  on  the  premises,  it  has 
been  held  that  a  bench  just  Outside  the  street- 
door  of  a  house  and  touching  the  wall  of  the 
house  IB  included  in  the  premises,  it  appearing 
that  the  person  occupying  the  house  had  con- 
trol of  the  bench.  Cross  v.  Watts,  13  0.  B. 
N.  S.  239,  106  E.  C.  L.  239,  9  Jur.  N.  S.  776, 
82  Ia  J.  M.  e.  73,  7  L.  T.  N.  S.  468,  11  W.  R. 
210.  And  a  bench,  fifteen  or  twenty  steps 
from  the  house,  is  on  the  premises.  Swan  v. 
State,  11  Aim.  594.  A  piazza,  connected  With 
the  premises,  is  a  part  thereof.  Matter  of 
Lyman,  25  Misc.  638,  56  N.  Y.  S;  309. 

But  a  house  twenty-five  st^ps  off  over  which 
the  shop  keeper'  has  no  control  is  n6t  On  the 
premises  of  the  shop  keepet.  Downman  ▼. 
State,  14  Ala.  242.  And  beer  drutik  by  a  per* 
eOii  standing  on  a  highway  very  close  to  the 
hbuse  where  the  beer  is  sold  is  not  drunk  "on 
the  premises"  of  the  seller.  Deal  v.  Schofield, 
L.  R.  ^  Q.  B.  (Eng.)  8,  8  B.  &  S.  760,  37 
L.  J.  M.  C.  15,  17  L.  T.  Hfl  8.  143^  16  W.  R. 
77.  The  premises  of  A  brewery  include  no 
more  than  the  buildings  occupied  by  and  the 
grounds  used  in  connection  with  the  establish- 
ment. Therefore,  a  saloon  situated  on  the 
corporation  property  but  operated'  indepenVl- 
ently  and  apart  from  the  brewery  is  not  in- 
cluded in  the  premised  of*  the  brewery.  Orke 
V.  McManus  (la.)  115  N".  W.  580.  'And  a 
house  owned  by  a  wine  growet  situated  apart 
from  the  vineyard  and  place  of  manufacture 
id  hot  on  the  ^'premises"  of  the  wine  grower; 
within  the  meaning  of  the  term  as  used  iii  a 
statute  authorizing  any  wiiie  grower  to  sell 
wine  "on  his  own  premises."  State  V,  Wyl, 
55  Mb.  67,  wherein  the  colirt  said:  '*By  the 
word  'premises'  in  the  section  is  undoubtedly 
intended  the  place  where  the  wine  was  pro- 
duced or  manufactured.  The  premises  for 
production  or  manufacture  need  not  necessa- 
rily be  in  or  upon  the  vineyard  where  the 
grapes  are  grown.  A  man  may  well  have  his 
vineyard  at  one  place,  and '  his  wine  cellar 


and  -appliancos  for  making  and  producing 
\yim»  at  another,  and  this  last  place,  where 
iixe  wine  waft  actually  made  and  stored,  wouJd 
be,  I  think,  the  premiaes  contemplated  by  the 
law.  That  he  could  sell  th^^re  withoujb  a  1|* 
cense,  cannot  be  for  a  moment  doubted.  But 
if,  in  addition  to  this,  he  could  bring  hif 
wine  into  town  and  sell  it  out  he  would  be 
allowed  the  privilege  of  selling  in  two  places, 
and  if  he  can  sell  in  two  he  can  sell  in  a 
dozen,  and  tiiiis  he  might  sell  wine  all  over 
the  county,  if  he  happened  to  own  property 
in  different  to\ynships,  and  call  it  selling  on 
Ills  premises." 

In  Creekmore  v.  Com.  (Ky.)  ,},2  S.  W.  628, 
it  was  held  that  a  distiller's  residence  is  not 
on  the  premises  of  the  distillery,  when  it  is 
sitiiated  a' mile  and  a  half  frOm  the  distrtlefy 
and  not  connected  there witli  except  by  narrow 
strips  of  leased  land  acquired  by  the  distiller 
.for  the  purpose  of  evading  the  law\ 

In' People  v.  Shults,  87  Misc.  348,  149  N. 
Y.  S.  .913,  whei*ein  it  appeared  that  premiBes 
described  as  340  West  Pulteney  Street  in  the 
city  of  Corning  were  so  situated  that  the 
boundary  line  between  the  city  and  the  town 
of .  Cocning  ran  through  tiie  hotel  building, 
the  (sourt  said^  '^The  only  exception  under 
which  relator  claims  the  right  to  a  oectificate, 
under  the  .  proviaions  of  section  17,  is  that 
contained  in  subdivision  9  of  section  8,  m 
follows:  'But  tins  prohibition  shall  nojt  a>p^ 
ply  to  any  premises  in  which  such  trafl&e  in 
j^qiior  waa  jbawiully  carried  on  at  some  time 
within  one  year  immediately  preceding  the 
passing. g£  -this  act  provided  such  traffic .waa 
npt  abandpned  thereat  during  the  «aid  pe^ 
riod/  For  more  than  odc  year  prior-  to  i^he 
pa9S9;ge  of  said  act  relator,  had  trafiioked.iu 
liquor  at  his  hotel  sitniate  partly  in  the  town 
and.. partly  in  the  city  of  Corning.  Diirir^g 
such,  ppriod  the  traffic  ha4  been  authorized 
by  a  liquor  tax  certiilcatQ  issued  to  lelator 
to  traipc  in  liquors  in  the  town  of  Corning^ 
The  decision  ,,qt  this  application  depend 
large,ly  upqn  the  conat ruction  given  to  tU^ 
w.ord  ^premii»es*  as  Hsed  in  th£  pjrpliibitory 
clau^e  contained  in  section  17  >¥hicl;^  provides 
that  a  certificate  mi^stbc  issued  unl^s. traffic 
is  prehibited  at.  such  premi;se8  by  virtue  of 
thp  prpviaioRB  of  subdivision  9  of  section  8. 
I  cannot  ji>^lieve  that  the  ^ord  'premises'  as 
there  used  should  be  so  construed  •  m^  to.  per- 
mit relator  to  traffic  in  liquors  in  any  part 
of  the  city  .of  Corning  under  a  certificate 
authorizing  him  to  traffic  in  liquors  in  the 
town 'of  Corning;  or  to  permit  him  to  traffic 
in  liquors  in  any  part  of  the  town  of  Corning 
undc'r  a  certificate  authorizing  him  to  traffic 
in  liquors  in  the  city  of  Corning.  It  is  true 
the  words  'premises'  has  been  construed  to 
include  the  building  and  the  land  and  that 
the  trafficking  in  liquors  at  a  pla^e  iqr  which 
a    liquor    tax   certificate   .has   been   obtained 
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'comprehends  more  than  the  service  of  Uqoor 
over  the  bar,  and  may  include  the  diatriba- 
tion  of  liquor  bty  waiters  elsewhere  about  the 
place  where  the. bar  is  located.*  In  re  Lyman, 
160  N.  y.  96.  In  the  cases  where  it  has  bLfru 
so  construed  the  'premises'  did  not  extenU 
into  a  town  in  whidi  the  traffic  in  liquor  «.  & 
prohibited  by  .a  vote  of  the  electors. of  ihkIi 
town.  By  the  coiwty  treasurer  is  ordered  to 
jasue  the  certificate  a^Hed  for>  it  should  a|»- 
pear  that  traffic  in  liquors  was  legally  carried 
on  in -the  'pren^ises'  in  question  at  some  time 
within  one  year  prior  to  June  la,  1910.  Ue 
was  asked  to  isaue  such  certificate  authorixinj; 
siich  traffic  in  the  city  of  Coming.  As  I  cou- 
strue  the  word  'premises'  used  in  the  statute, 
no.  such  traffic  was  authorized  at  the  premi^e3 
for  which  a  certificate  is  now  a^ked,  at  any 
time  .within  one  year  prior  to  the  eiiactmeut 
qf  the  'ratio  ii(W,'  even  though  relator  v«6 
within  tliat  period  Trafficking  in  liquors  in 
another  part  of  his  hotel  within  the  town  of 
Corning^  under  a  certificate  which  authorized 
such  traffic  in  such  hotel  in  the  town  ef 
Conning.". 

'    •      •         ■  < 

In  WiU. 

Where  a  testator  devised  to  his  widow  the 
use  for  life  of  the  "premises  she  now^  live* 
oii^'  and  it  appeared  that  she  lived  in  a  hmi$^e 
situated  on  one  hundred  acrejs  of  land,  it  was 
held  that  the  entire  tract  of  one  hundred 
acres  was  included  in  the  devise.  Martin  r. 
Martin,  8  Ont.  IJ.  Rep.  462  24  Occ.  N.  369,  3 
rtht:  W.  R.  930.  Similarly,  a  devise  of  a 
"house  and  premises**  has  been  held  to  pass 
a  W'hole  farni,  and  not  merely  the  house,  yard, 
and  immcnliate  appurtenances,  koss  v.  Veal. 
1  Jur.  :Sr.\<i.  fEng.)  751.  Under  a  devise  of 
'*my  messuage  and  premises  situate  no.  4 
Fumham-green-terrace,  etc.,"  it  was  held  that 
the  devise  included  a  garden  across  the  road 
from  the  house  but  used  in  connection  tliere- 
with.  Hibon  v.  l^ibon,  ^  ^'^'  N.  S.  (Kng.) 
511.'  '   ' 

Under  a  devise  of  the  use  of  "the  mansion 
houses,  gardens,  and  premises"  the  term 
"premises"  has  been  held  to  include  a  park 
and.  orchard.  Lethbridge  v,  Lethbridge,  3  D. 
(J.  F.  &  J.  (Eng.)  523,  30  L.  J.  Ch.  3S9, 
wherein  tlie  court  said:  "The  first  quesstion 
is,  what  is  the  meaning  of  the  word  ^premises* 
in  that  clause — 'the  mansion  houses,  gard^nis 
and  premises?*  In  construing  the  clause, 
thrw  points  seem  to  me  to  be  necessary  to 
be  attended  to:  first,  the  terms  of  the  clause-; 
secondly,  the  context  of  the  will;  and,  third- 
ly^, what  may  be  termed  the  surrounding  cir- 
cumstances— the  circumstances  as  they  stood 
at  the  time  when  the  will  was  made.  Now, 
as  to  the  terms  of  the  clause,  the  word  'pn  in- 
ises,'  as  here  used  seems  to  me  to  be  used  in 
its.  popular  and  not  in  its  legal  sense.    I  have 
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not  been  able  to  find  throughout  this  will  any' 
pra-misaa  to  which   the  tvord   'premises/  asi 
here  used,  can  property  be  referred.     Taking 
the  word  'premises,*  then,  to  be  used  in  tlie 
popular  Acnse,  two  points  appear  to  be  clear i 
— first,  that  the  Word  'premises'  was  intended 
to  extend  to  something  beyond  the  garden, 
the  terms  of  the  devise  being  *the  mansion- 
houses,  gardens  and  premises;'  and,  secondly, 
the  word  *preniises*  is  large  enough  to  include 
the  park;  if  it  appears,  by  the  context  and  sur- 
rounding circumstances  -that  it  was  intended 
to  be  included.     Thcii  there  Is  iio  doiibt,  on 
the  other  hand,  that  ihe  word  admits  of  a 
limited  as  well  as  an'  enlarged  sense^  and  that 
the   conte^tt   and    surrdunding  -circumstances' 
must  detetmine  whether  it  was  nsTed  in  an 
<.»nlarged  or  in  a  limited  sfense.     .'  .     .    It  is 
sitiid  that  the  testator,  having  expressly  men- 
tioned tfte  gardens,  could  not  intend  so  large 
a  property  as  the  park,  extending  to  abbut 
one  hundred  acres,  td  be  affected  by  the  gen- 
eral   word   *premi8e8;'    and   certainly    I  waA 
much  struck  with  that  ftrgunienfat'the  time 
when   it   was  advanced.     But,  on   the  other 
hand,  it  must  be  remembered,  that  what  the 
testator  was  here  dealing  with  was,  an  occu- 
pation with  the  consent  of  the  trustees,  who 
would  be  the  judges  of  what  the  exigencies 
of  the  estate  might  require.    Upon  the  whole, 
therefore,  I  think  that,  the  trustees  not  ob- 
jecting, the  appellant  is  entitled  to  the  bccu- 
pation   of  the  park,  including  the  orchard, 
which,  if  not  part  of  tHe  park,  is  part  6f  the 
premises.'*     In   a   later   decision    of   another 
question   arising  out   of  the   same  wifl,   the 
court  in  Lethbridge  v.  Lethbridge,  4  1).  O.  F. 
A  J.  (Eng.)  S5,  Jl  L.  J.  Ch.  797,:srfid:    "The 
word  'premides,"  as  -used  in  thts  clause,  must, 
r  think,  be  taken  to  mean  premises  in  imme- 
diate connection  t^ith  the  mansion,  ahd  ^rith- 
out    tlie    occupation    of  '^hich    the    manbion 
could  not  be  conveniently  occupied   and  en- 
joyed; and  it  was  upon  this  ground  we  held 
the  Petitioner  to  be  entitled  to  the  occupa- 
tion of  the  park.     .     .     .    Some  observations 
which  fell'  from  ni^  when  the  case  ^as  last 
before  the  court  were  relied  up6n  oh  the  part 
of  the  petitioner;  but  what  I  then  said  had 
reference  of  course  to  the  questions  then  be- 
fore us — ^the  occupation  of  the  park— which 
was  in  immediate  connectibn  with  the  man* 
sion,  and  I  do  not  think  that  the  clauses  to 
which  I  then  referred,  as  indicating  an  inten^ 
tion  ais  to  property  in  immediate  connection 
with  the  mansion,  can  have  the  same  effect 
attribhted    to    them    with    reference   to    this 
farm,  which  is  more  remotely  connected  With 
it.     As  to  the  other  lands,  the  occupation  of 
w*hich  IS  claimed   by  this  petition,  the  cftse 
is  even  inore  difficult  than  as  td  the  home 
farm,   and   I  am   of  opinion,  therefore,   that 
this  petition  must  be  diijmissed." 
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Tennessee   Supreme  Court--^ April  3,  1915. 


J3t  Tenn,  300;  174  S.  W.  1140. 


Where,  in  a  suit  by  ^  grantee  for  breach 
of  gem^ral  covenapt  of  warrant;y  and  against 
incumbrances,  because  of  railroad  tracks  and 
rights  of  way  over  the  land,  the  evidence 
mIiows  that  tlie  railroads  are  beneficial  to  the 
prom  ides,  the  grantee  cannot  recover  sub- 
stantial   damages. 

Railroad  Ri^ht  of  Way   a«  Breach  of 
CoTe&aat. 

Kailroad  traeks  In  &xi«tence>  and  operation 
across  a  tract  of  land,  when  conveyed  by  deed 
«*ontaining  a  covenant  of  warranty  and 
against  incHn^branees,  are ,  incumbrances, 
where  the  grantee,  though  inspecting  the 
premises  Ijefore  purchase,  was  misled  by  the 
grantor  into  believing  that  the  railroads  were 
paying  rent  for  the  riglit  of  way." 

[See  note  at  end  of  thi«  caae.] 

Appeal  from  Chancery  Court,  Davis  coun 
ty:'    AUJHON,  Chanoe^Uor. 

Action  for  damages.  H.  Schwarti,  plain* 
tiff,  and  J.  T.  Black,  defendant.  J.udginent 
for  defendant.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.  •  Modifibd. 

Vertreea  d  Vertrees , for  appellant. 
.Samuel   N,  Harwood  and  Louia  Left  trick 
for  appellee. 

f361}  XiEL,  €.  J.— The  bill  in  the  present 
ease  was  hML  to  recover  of  defendant  damages 
for  breach  of  a  general  eovenant  of  warranty, 
and  against  inoambrances,  contained  in  a 
deed  which  defendant  made  to  complainant  on 
Oetobef  r862]  14,  lOli,  for  certain  land  lyiiig 
in  East'  Xashvllle  on  the  bank  of  Cumberland 
rlin^r,  just  north  of  the  Woodland  street 
Irridge.  Theaetion  is*  based  on  the  fact  that, 
when  the  deed' Was  made,  there  were  two  rail- 
iray  trieeks  and'  rights  of  way  on  the  lot  as 
fo1h)>Vs;  The  Louisville  &  Nashville  Railroad 
Comt)Rny  ownfeMi  a  track  and  right  of  way 
running  across  the  lot  in  \a  diagonal  direction, 
thence  south  to  other  lots  and  industries  lo- 
cated thereon,  the  trtick  at;  its- northern  end 
joining  another  track  of  the  railway  at  main 
street,  in  Fast  Nashville.  The  conveyance 
was  of  a*  "Strip  df  ground  suRiciently  wide  for 
the  cohstnwtidn  of  a  sirtgle  track  railroad, 
and  it  provided  that,  in.  case  the  said  strip 
uf  ground  should  ever  cease  to  b^  used  for 
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railroad  purposes;:  t^(fe  title :  should  revert  to 
the  makers  of  the  deed,  Wm.  Sutherland  and 
Charles  Graves,  the  predecessors  in  title  of 
defendant  Black.  The 'consideration  was  $3- 
000.  This  Instrument  was  made  Mav  11, 
1889,  and  filed  for  registrAtion  in  DavidsQn 
county  May  16th  of  the  same  year,  and  duly 
registf^red.  ^bsequently,  on  the.  IJJth  o(  Feb- 
riiary,  1904,  the  standard  Lumber  &  Box  Com- 
pany, then  the  owner  of  the  lot,  supplemented 
the  previous  instrument:  biy  definitely  ifixiBg 
the  limits  of  the  right  of  ws^Jr  at- t^fieBty-<five 
feet;  that  is  to  say,  twelve  and  one-half-  feet 
on  each  side  of  the  trftck.  Thi^  defed  was  I'eg- 
istered  in  Davidson  county  April  19,  1904. 
There  was  also  a  spur  track  built  by  the 
Standard.  Lumber  &.  Box  Company,  running 
out  from  the  diagonal  track  above  mentioned 
in.  an  eaeimra]:^!^  ^vectioi^  a.cF9sa.the  lot. 
The  diagonal  track  referred  to  [3#3].  was  con- 
structed long  prior  to  1904,  and  was  used  by 
th<e  Louisville  ft  Nashville  Railroad-  Company 
as  a  spUr  traclc  from  its  maiti  line  to  numer- 
ous industries  lying  to  th6  south  of  the  lot 
in  question,  also  to  industries  operated  on  the 
lot  in.  question. 

Tlie  other  track  is  known  as  the  Rvman 
track;  the  facts,  concerning  .which  are  as  fol- 
lows: The  Ryman  elevator  is  located  on  the 
bank  of  the  Cumberland  river  below  this  lot, 
and  Mr.  Ryman  and  the  Louisville  ftXash* 
ville  Railroad  Company  desired  to  extend  the 
"water  track"  of  the  railroad  company  fiiom 
the  elevator  up  the  river,  over  the  frontage 
of  this  lot.  On  July  6>  1903;  Surtherlaad  and 
Graves,  the  then  owners  of  the  lot,  for  the 
consideration  of  $1,000,  conveyed  to  Thomas 
G.  Ryman  a  right  of  way  along  the  river  front 
on  this  lot  from  its  northern  boundary  to 
within  fifty-five  feet  of  its  southern  boundary, 
subject  to  several  reservations,  only  two  of 
which  need  be  mentioned. '  One  of  these  -was 
that  8iitherland  and  Graves  were  to  have  the 
right  •  to  cross  the  traek  with  a  ''movable 
track,"  so  as  to  permit  them  to  draw,  up  and 
let  down  timber  and>  lumber  iiom  their  fac-. 
toi'v,'  but  not  in  a  manner  to  obstruct  the 
proper  use  of  the  road  by  thid  railway  comt 
pany:  the  other  was  the  right  to  load  and 
unload  cars  on  •  the  track,  but  not  so  as  ,  to 
COB fliot  with  the  operation  of  Ryman's  boats 
and  elevators.  The  owmers  of  the  lot,  when 
using  the  cara  on/th^  Ryman  track*  for  indiis- 
triee  located  cm  said  let,  paid,  as  did  all 
otho*  persona,  $1  per  oar  for  any  .ear  of.lum* 
ber  loaded  axid  unloaded  on  the  said  track, 
and  more  (364]  per  oar  for  all  oUier  kinds 
orf  merchandise.  But  the  evidence,  shows  that 
this  was  cheaper  than  hauling  the  merchan- 
dise in  -wagons  to  and  from  the  landing. 

The  contention  of  the  complainant  is. that 
these  railroads  are  incumbrances,  within  the 
terms  of  the  warranty,  and  that,  as  located, 
they  diminish  the  value  of  the  property  at 


least  $10,000.  The  defendant  contends  that 
^e  railroads  ar^  not  incumbrances,  within 
the  meaning  of.  the  deed,  and  that,  aa  a  mat- 
ter of.  fact,  they  do  not  diminiah  the  value 
of  the  property  at  alL 

There  is  much  evidence  on  both  sides  of 
the  question,  but  ^e  are  of  the  opinion  that 
the  weight  <>f  the  evidence,  shows  that  the 
railroads  aje  not  only  not  injurious  to  the  lot 
but  of  grfa,t  benefit.  XKe  Ipt  is  fiat  and  low, 
lying  on  the  bank  of  the  river,  and  is  useful 
only  for  factories..  The  evidence  shows  that 
without  the. roads  thia  lot  would  be  practical- 
ly usej^ss,  and  that  these  roads  add  to  its 
vf^}^e  from  twenty-five  to  fifty  per  cent.  On 
the  other  hand,  there  is  evidence  to  the  effect 
that  the  roiuls,  considering  the  way  in  which 
they  are  locate4  or.  placed  on  the  land*  are 
an  injury  to  it.  But,  as  stated,  the  weight  of 
the  evidence  decidedly  sustains  the  conclusion 
that  the  roads  are  of  great  benefit  to  the  land. 
It  follows,  therefore,  that  complainants  are 
not  entitled  to  any  substantial  damages. 

It  is  insisted,  however,  that  at  all  events 
the  roads  are  tfechnically  incumbranoea,  and 
that  complainants  .are  entitled  to  recover 
their  costs. 

[365]  There  is  a  controversy  in  the  au- 
thorities on  this  subject.  In  the  New  Eng- 
land States,  it  is  held  that  even  a  public  road 
running  across  the  land,  in  use,  open  and 
viable,  is  .&n  incumbrance,  falling  within  a 
covenant  against  incumbrances,  and  must  be 
accounted  for  in  damages.  Kellqgg  v.  Inger- 
soll,  2  Mass.  97 ;  Hubbard  v.  Norton,  10  Conn. 
422 ;  Ailing  v.  Burlock,  46  Conn.  504 ;  Hernck 
V.  Moore,  19  Me.  313;  Lamb  v.  Danforth,  59 
Me,  322,  8.  Am^  Rep,  426;  Butler  v.  Galle,  27 
Vt.  739;  Prichard  v.  Atkinson,  3  N.  H.  335; 
Hayes  v.  Stevens,  II  N.  H.  28.  The  general 
reason  aligned  is  that  it  deprives  the  own- 
er of  that  dominion'  oyer  the  land  to  which 
he  is  entitled..  A  d^^etent  view  is  taken  in 
other  States.  Memmert  v.  McKeen,  112  Pa. 
S^  315,  4  Atl.  542,  and  cases  cited;  Howell 
V,  Northampton  R.  Co.  211  Pa.  St.  284,  60 
Atl.  793;  Whitbeck  v.  Cook,  15  Johns.  (N. 
Y.)  483,  8  Am.  Dec.  272;  Huyck  v.  Andrews. 
il3  N.  Y.  81,  20  N,  E.  581,  3  L.R.A.  789,  10 
Am.  St.  Rep.  432 ;  Hymes  v.  Estey,  116  N.  Y. 
501,  22  N.  E.  1087,  !j5  Am.  St.  Rep.  421; 
Hymes  v.  iRsty,  133  N.  Y.  342,  31  N.  E.  105; 
Jordan  v.  Eve,.  31  Grat.  (Va.)  1;  Trice  v. 
Kayton,  84  Va.  217,  4  S.  E.  377.  10  Am.  St. 
Rep.  836;  Patton  v.  Quarrier,  18  W.  Va,  477; 
Barre  v.  Plen^ng,  29  W.  Va.  314.  1  S.  E,  731; 
Pesvergers  v.  WHlisj  56  Ga.  516,  21  Am.  Rep. 
289;  Haldane  v.  Sweet,  55  Mich.  196,  20  N. 
\V.  902.  The  ground  on  which  tiieae  cases 
rest  is  that  when  the  road  is  a  public  one. 
actually  open,  and  in  use,  the  parties  must  be 
presumed  to  have  taken  it  into  account  in 
fixing  the  price  of  the  land,  and  therefore  the 
covenant    must    be   construed    [3661    aa   not 
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intended  to  embrace  the  easement*  The  same 
rule  is  followed  in  some  other  States  as  to 
other  open  and  visible  easements.  In  Kuiz 
V.  McCune,  22  Wis.  628,  99  Am.  Dec.  85,  it 
appears  that  the  easement  held  not  to  be  an 
incumbrance  was  tbB  -  fight  to  overflow  the 
land  with  a  milipond;  the  overflow  being,  of 
course,  open  and  visible.  The  co'urt  said  that 
this  was  equally  as  obvious  as  a  public  road; 
and  that,  in  case  of  a  public  road,  th^  doctrine 
did  not  rest  on  the  fact  that  the  road  was  in 
favor  of  the  public,  but  that  the  easement  tras 
obvious  and  notorious  in  its  character,  and 
therefore  the  purchaser  must  be  presdmed  to 
have  been  it,  and  to  have  fixed  his  price  for 
the  land  with  reference  to  the  situation  as 
thus  presented.  The  same  rule  was  followed 
in  Bennett  t.  Booth,  70  W.  Va.  2^4,  73  6.  E. 
909,  39  L.R.A:(N.S.)  618;'  the  easement 
complained  of  there  being  the  right  to  over- 
flow by  a  mllldam  (Ireton  v.  Thomas,  84  Kan. 
70,  ll;3  Pac.  306,  32  L.R.A.(N.S.)  737),  a 
leveei  covering  Several  acres  (Schurger  v. 
M^oorman,  20  Idaho  97,  '  117  Pa<>:  122,  36 
L.R.A.(^^S.)  313,  Ann.  Cas.  1912D  1114);  an 
irrigation  ditch  (Janes  V.  Jenkins)  34  Md.  1, 
6  Am.  Rep.  30O),  th^  right  to  th6  use  of  open 
windows  looking  across  a  lot  which  the  vcfndor 
of  the  latter  had  retained,  at  which  time  the 
windows  were  obvious.  Public  roads  are  ex- 
cluded in  some  other  States,  not  on  the 
ground  that  their  existence  is  open  and  ob- 
vioj^s,,  but^bec^ije^e  the  coHrVjudifiis^ny.  knows 
that  they  are  necessary,'  fi^nd  Tien'cfe  useful. 
Harrison  v.  Des  Moirie8,'etc.  I?.' Co.  91  la.  114, 
68  N.  W.  1081 ;  [367]  Killen  v.  Funk,  83  Neb. 
622,  120  N.  W.  19P,.  131  Am,.  St.  Rep.  658; 
Sandum  v.  Johnson,  l22  Minn/368,  142  N.  W. 
878,  48  L.R.A.(N.S.)  619,  Ann.  Cas.  1914D 
1007.  T^e  same  reasoning  was  applied  to  the 
existence  of  a  drainage  ditch,  in  Stuhr  v 
Butterfield,  151  la.  736^  130  Nv  W.  897,  36 
L.R.A.(N.S.)  321;  and  to  a  public  sewer  Ave 
feet  under  ground  in  Iowa  City  First  Uni- 
tarisp  Soc,  V,  Citlssen's.^v,  etc.  .Col  162  li. 
38iEI,  Ann:  Cas.  i9i6B'5f6,  142  fC.  XT.  ^i  51 
L.R.A.(N.SO  428.  In  the  following  .cases  it 
is  held  that  the  existence  of  a  railroad  rigl^t 
of  way  ia  an  incuimbrance,  regardless  ^f  its 
open  and  obvious  character.'  Pierce. v.  Hough- 
ton, 122  la.  477,  98  N.  W.  306;  Beach  v. 
\riller,  51  111.  209,  2  Am.  Rep:  290;  Burk  v. 
Hill,  48  Ind.  52,  17  Am.  Rep.  831 ;  Kellogg  v. 
Malin,  60  Mol  490,  11  Am.  Rep.  426;.Tuskegee 
Land,  etc.  Co.  v.  Birininghau^  Realty  Cp.  161 
Ala.  642,  49  So.  378,  23  L.R.A..(N,S.)  »92. 
The  Missouri  cases  were  followed  Xo  same 
effect  in  Farrington  v.  Tourtelott  (C.  C.)  39 
Fed.  738,  as  obetantially  binding  on  the. point, 
but  which  observations  indicating  that .  the 
doctrine  did  not  wholly  meet  the  approval  of 
the  court.  Pilcther  v.  Atchison,  etA,  .R.  Co. 
38  Kan.  616,  16  Pac..  945,  6  Am.  St.  Rep. 
770,  ii  cited  in  the  brief  before  us,  but  there 


was  no  •question,  of  knowledge  from  the  ob- 
vious :  existence  of  the  railroad  disc\i6sed. 
Pryor  v.  Bufi'alo,  lp7  N.  Y.  123,  90  N.  E.  423, 
is  also  cited,  but  the  facts  in.  tliat  case  were 
suehas  to  render  it  inupplicablc  to  the  point 
we  now  have  upder  /examination*  .  T^he  cove- 
nant was  of.  a  very  special  character;  and, 
whi^e  it  appeared,  that  the  covenantee  had 
knowle4ge  of  the  [368] .  existence  of  the  rail- 
way on  the  ground. contracted  for,  it  w^s  that 
very,  ground,  that  had  to.  be  furnished  by  the 
city,  and  hence  oQiupliance  with  the  covenant 
necessarily  involved  the  removal  of  that  rail- 
way an4  the  delivery  ,of  the  land  to  the  cove- 
nantee. Still  we  do  not  doubt  that  from  the 
reasoning  of  the  New  York  cases  on  the  sub- 
ject of  piAbli^  roads,  the  doctrine  applicable 
to  that  class  of  improvements  would  no^  be 
extended  to  rai)iroads«  .On  the  other  hand,  it 
is  held  in  the  following  cases  thi^t  existing 
raiU^ys  in  actiu^^  operation  stand  o^  the 
same  ground  as  to  their,  pubU^  and  obvious 
character  as  do  public  highways:  Van  Ness 
v.  Royal  Plwsphate  Co.  60  Tla.  284,  5?  So. 
381,  J10.L,B.A.(N;.S.)  833,  Ann.  Cas.  1912C 
647;.iGlood^an  v.  HeiUg,  157  K  C.  6,. 72  S,  E. 
8ft6, .86  iuR»A. tN.§,,)  1004;  Eix.p,  Alexander, 
1^  N.  C.  .727,  30  S..E..33Q.  Ti^^  sau\e.doc- 
triae  WD^ssubstanjUaUy  .^id  ^owa  ,in  Gcren  v. 
Caldarera,  .99.  Ark,  260,  i38  S,  .\V.  335,  but 
the  case  is  put  not  only,  on  the  ground  that 
the.  pjurchaser  knew  that  th^  switch  track  was 
•on  ti:^e  land,  but  also  that  it  wi)-s  shown  that 
the  track  in  q^uestion  was  ,a  direct  in4ueement 
.to,  his  purchase. 

Vy^have  held  that  where  a|i. intending  pur- 
yhafiCT  inspected  the  .land  which  he  proposed 
to.  buy,  and  saw  upon  it  in  operation  a  line 
of  rf^ilway,  he  could  not  thereafter  comptain 
ihat.ti^e  land  \y&B  so. incumbered,  and  recover 
therefor  ..under  his  covenant  against  in- 
immbrances,  Rich  v.  Scales^  116  Tena.  57,  66, 
M,  91  S.  W.  50,  52.  In  that  case  the  court 
said: 

[369]  "But  if  a  part  of  the  land  purporting 
to.be  conveyed  by  the  deed  be  h^ldih  adverse 
.possession  aj^.the  time.;of  t;he  conveyance,  and 
the  vendee  have  knpwledge  of  s^cli .  adverse 
possession  at  the  time  he  takes  his.  convey- 
.ance,,  he,  can  haye.no  ^elief^  either  upon  his 
covenaijLts  at  law  or  in  any  form  in  equity; 
otherwise, ;  if  he  have  no  knowledge  of  sucli 
adverse  possession,  at  the  ti|ue,"  ll6,  66,  91 
S.  W.  50. 
.,  Again: 

.  '.'Jr eating  the  case  reaHy  presented  in  the 
bill,  An  ac.tion  on  the  covefiant?  of  the.  deed, 
upon, the  .ground  tliat  a  part  of  tl^e  land  em- 
braced withiu  the  calls  was  at  the  time  of  the 
conyeyancQ  held  by  an  outstanding  and  better 
title,  that  of  the  railway ,  company,  two.  in- 
superable .objections  are  apparent;  Firstly, 
•  as  already.; said,  the  representation  b^  bounds 
woul(^  control  that  made  by, the  calls  for  dis- 
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lance,  and  it  follows  that  non«  of  the  land 
described  was  held  by  better  title,  and  that 
thie  complainant  obtained  all  that  he  had  con- 
tracted for ;  secondly,  assuming  that  the  strip 
claimed  in  the  bill  really  fell  within  all  the 
descriptive  words  of  the  deed,  still  the  com- 
plainant could  not  recover,  because  the  strip 
was,  ^'hen  the  conveyance  was  taken,  then  in 
the  adverse  possession  df  the  railroad  com- 
pany in  a  manner  open  and  obvious  to  the 
complainant,  and  under  such  circumstances 
he  .could  assert  no  right  either  at  law  or  in 
equity  in  respect  thereof  based  upon  the  deed 
in  question."     116  Tenn.  69,  91  S.  W.  52. 

[370]  The  reason  is  substantially  the  same 
as  that  which  applies  to  the  existeUce  of  pub- 
Tie  highways.  Perry  V.  Williamson  (Tenn.) 
47  S.  \V.  18?). 

In  the  case  last  cited  it  was  held  that  the 
rule  would  not  apply  to  the  existence  of  a 
private  way,  when  it  did  ndt  appear  that  the 
purchaser  had  knowledge  of  the  legal  exist- 
ence of  such  way. 

Similslrly,  in  the  case  now  before  us,  it  is 
insisted  that  although  complainant  'inspected 
the  premises  before  he  made  his  purchaite,  and 
had  an  abstract  of  title,  he  was  misled  by  de- 
fendant into  believing  that  one  of  the  rail- 
roads was  paying  rent  for  the  use  of  the  right 
of  way.  The  evidence  sustains  this  conten- 
tion as  to  the  Ryman  track;  Tliat  is  to  say, 
the  owuers  of  the  Hyman  track  were  paying 
rent  for  the  right  to  use  a  certain'  part  of  the 
lot  adjoiniug  the  track  for  loading  and  UU- 
loading,  the  sum  of  $8.33  pet  month.  This 
was  so  stated  to  complainant  as  rensoiifably  to 
lead  him  to  believe  that  the  rent  Was  being 
paid  for  the  use  of  the  track,  and  hence  that 
the  track  was  subject  to'  the  control  and  dis- 
posal of  the  owner  of  the  lot;  and  it  seems 
that  he  dtd. believe  this,  and  actually  de- 
manded rent  for  it  from  ihe  Ryman  peo- 
ple a  feW  months  after  his  purchase,  and 
after  the  time  had  expired  for  which  the  Ky- 
man  people  had  rented  the  space  adjoining  the 
track.  The  latter  informed  him  of  his  mis- 
take, referred  him  to  the  contract  under 
which  they  had  obtained  the  right  of  wity, 
and  refused  longer  to  rent  the  spai^e  of  grmmd 
they  had  previously  used  for  the  leading  and 
unloading.  Under  these  '  circumstanees. 
[371]  wft  are  of  the  o|)inion  tlnkt  the  infer- 
ence to  be  drawn  from  the  open  ahd  obvious 
character  of  the  Ryman  track  is  rebutted, 
and  that  this  track  must  be  treated  as  an 
incumbrance;  and  although  com^ilainant  is 
entitled  to  no  substantial  damages  therefor, 
since  the  evidelice  sho^s  that  it  was  beneficial 
to  the  land,  still  he  is  entitled  t6  nominal 
damages,  and  to  the  costs  of  the'Ca^se^. .  Wad- 
hams  V.  Swaii,  109  111.  46. 

A  decree  will  therefore  be  entered  so  modi- 
fying the  decree  of  chancellor'  aS'  to 
adjudge  that,  although  complainant  fs  not  en- 


titled to  any  substantial  damai^a,  he  is  en- 
titled to  ndminal  damages,  and  to  tha  ocraU 
of  the  cause. 


NOTE. 

In  the  reported  case  an  existing  railroad 
right  of  way  over  granted  premises  which 
was  in  use  at  the  time  of  the  sale  is  held  to 
be  a  breach  of  s^  oovenant  of  warranty  and 
against  incumbrances,  it  appearing  that  the 
grantee  was  misled  into  believing ,  that  the 
railroad  company  paid  a  rental  for  the  ri^ht 
of  way.  "iThe  earlier  cases  discussing  the 
existence  of  a  right  of  way  as  a  breach  of  a 
covenant  of  warranty,  in  a  deed  are  reviewed 
in  the  note  to  Van  Ness  v.  Royal  Phosphate 
Co.  Ann.  Caa.  1912C  647.  As  to  other  ease- 
ments ^s  breaches  of  a  covenant  of  warranty 
or.  against  incumbrances  see  the  notes  to 
Schurger  v.  Moorman,  Ann.  Gas.  1912D  1114 
(right  of  way  for  water  ditch) ;  I^ewmycr  v. 
Roush,  Ann.  Gas.  191  aD  433  (private  road- 
way); Sandt^n  v.  Johnson,  Ann.  Caa.  1914D 
1007  ( public  highway )  j  Iqwa  City  First  Cni- 
tari^n  Soc.  v.  Citizens  Sav.  etc.  Co.  Ann.  Caa 
1916B  575  (public  sewer). 


or  cmciNif  ATI 

BATB9  ET  AI*. 

« 

Ohio  Supreme  Court — June  23,  1914. 
PO  Ohio  St.  2aS;  107  N.  B.  770. 


l^illa  *  Election  by  Hnabamd  to  Take 
Uj^der  Wife's  Will  —  Aeta  Conatitnt- 
ins  Election. 

In  order  that  acts  or  a  course  of  conduct 
of  the  surviving  consort  of  a  deceased  testa- 
tor should  operate  to  e^itably  estop  such 
oowBort  from  claiming  dower  and  a  distribu- 
tive ahare  of  the.  personal  property  under  the 
law  and  .to  amount  to  an  election  to  take  un- 
der the  will,  ^ueh.acts  roui^t  he  of  such  an 
unequivocal  character  as  will  clearly  and  dis- 
tinctly demonstrate  a  purpose  to  accept  the 
provisions  of  the  will. 

[8ee  note'at'f^hd  of  thi^  caiie.) 

CSyllabti's  by  court.) 

Etror  to  Oourt  of  Appeals,  Hamilton 
ipountv. 

'  Action  between  Colored  Industrial  School 
of  Cincinnati  and  Hat(<m  administrator,  et  al. 
To    review    ^udgnhent    rendered.    Industrial 
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School  brings  error.    The  facts  are  stated  in 
the  opinioxt.    Afubm^d. 

Worihington  d  Strong,  WilUa  M.  Kemper 
and  Ifobcrt  S.  Fulton  for  plaintiff  in  error. 

11  eel y,  Ferris  <i  McAvoy  and  Wiltuim  C, 
Cochran  for  defendants  in  error. 

[2881  NiCHots,  C.  J,— Sallie  J.  McCall,  a 
resident  of  Hamilton  county,  '  Ohio,  died 
March  6,  1909,  leaving  a  lajst  will  ^nd  testa- 
ment. She  left  surviving  her  her  husband, 
William  A.  "McCall,  and  the  important  ques- 
tion in  this  case  is  whether  or  not  William 
A.  ilcCali  elected  to  take  under  her  will.  ' 

llie  items  of  the  will  of  testatrix  pertinent 
to  this  question  may  be  briefly  stated  as 
follows: 

By  it(;m  1  th^  testatrix  devised  certain  real 
[289]  estate  known  as  the  *'Andover  Build- 
ing*' in  Cincinnati  to  certain  trustees  in  inist 
for  the  benefit  of  the  Colored  Industrial 
School  of  Cincinnati,  said  trusti-es  to  incor- 
porate said  school  and  convey  said  real  estate 
to  it.  . 

By  item  2  she  devised  certain  real  estate 
on  the  north  aide  of  Fourtii  street  in  Cin- 
cinnati  .to  her  husband,  William  A.  McCall, 
during  his  natural,  life,  with  remainder  after 
hifl  death,  to,  thie  jsaid  trustees  in  trust  for 
the  Colored  Industrial  School,  of  Cincinnati, 
in  the  same  manner  as  the  property  devised 
to  iiaid  school  by  item  1. 

By.  ite|n  4  she  devised  jcertai?i  real  estate  on 
Clinton  street  in  Cincinnati  in  fee  simple  to 
the  Ohio  State  Society  for  the  Prevention  of 
Cruelty; to  Children,. and  Animals. 

By  iten^  ft  she  devised  certain  real  estate 
on  Main  avenue,.  Avondale,  Cincinnati  ( being 
tlH>  honrestead  of  herself  and  husband),  to 
her  husband,  William  A.  McCall,.  in  fee.  She 
also  |>equeathed  to  him  all  the  furniture  and 
household  .belongings  in  said  house,,  except 
su^h  as  were  otherwise  specifically  devised. 

.  By  item  13  pf  said  will  «he  provided  that 
after  the  pi^yment  and  discharge  of  all  be- 
quests  made  in  the  will,  all  bpnds  and  the 
remainder  of  nU  stocks  owned  by.  her  at 
the  tiipe.oi  her  death  were  bequeathed  to  the 
said  trustees  in-  trust  for  the  Colored  In- 
dustrial School. of.  Cincinnati,  in.  the  same 
manner  a«  the  property  bequeMhed  in  item  1. 

By  item  14  she  {appointed  her  husband,  Wil- 
liam A.  McCall,  executor  of  her  will. 

On  the  date  of  the  probatf  of  the  will, 
March  25,  [2901  1909,  William  A.  McCall 
was  duly  appointed  and  qualified  as  executor. 

On  September  .5,  1909,  six  months  after  the 
death  of  his  first  wife,  William  A.  McCall 
was  married  to  Mary  A.  Andrews,  and  o^ 
S^tember  Si,  1909,.  he  died  leaving  the  said 
Mary  A.  Andrews  Mc3all,  ki^  wirlovr,  surr 
viving  him; .... 


No  citation  was  ever  issued  by  the  probate 
court  to  the  husband  to  appear  and  make 
his  election  as  provided  by  Section  59^3,  He- 
vised  Statutes  (Section  10566,  General  Code),. 
and  no  election  was  ever  made  by. him  in  the. 
probate  court.  He  had  not  settled  the  eatate 
of  his  deceased  wife  or  filed  an  account  as 
executor,  at  the  time  of  his  death.  No  chil-. 
dreii  were  born  to  either  Sallie  J.  McCall  or 
William  A.  McCall. 

The  estate  of  Sallie  J.  McCall  oonsiBted 
of 'tb»  torar  pieces  of  real  estate  in  Cincinimti 
specifleaily  devised  by  the  items  ol  the  will 
to'  which  we  have  above  ■  referred,  and  a 
personal  estate*  of  the  appraised' .-value  of 
$2dO,3S5.49;  of  this  personal  estate  $245^- 
594.26- wa«  in  stocka  and  bonds  aail  the  bal-: 
atice  wa»  in  houseiiold  fiiTniture,  money.. and 
overdue  coupons.  The  dtbU  Of  the  estater 
were  comparatively  snwiH  in  amnuat. 

After  the  death  of  William  A.  McCaU,  an 
a'dmitfitstrator  de  bonUi  woMr'with  the  will 
annexed  wais  appointed  of  the  estate  of  Sallie 
J.  McCall,  and  an  administrators  of 'the  estafte 
Of  WiUiam  A.  McCall. 

The  claim  is  made  that  WiltUm  A.'Meeali 
having  died  Without  ^lei'ting  to  take.uiider' 
the  will  of  his  wife,  his  estate  is  entitled -tO! 
iter  statutory  share  of  her  estate.  On  the 
other  havrd  it  is  claimed  that,  [2811  th^ugl* 
William  A.  McCall  made  no  formal  eleotica 
to  take  under  said  will,  ^et  by  hia  acta  he 
did,  as  a  matteir  of  fact,<  elect  to  take  undec^ 
the  will  of  Sallie  J.  McCall,  aaid  liis  aatolta 
is  entitled  only  to  the  pioperty  f^iven  r  to 
hini  by  said  will.  i-  \uu 

Theaots  of  William  A.  MeCall  which  arv^ 
relied  Upon  t^)  establisli  an  election  upon  hi:ji- 
part  are  the  following: 

{a)  William  A.  McCall,  ai  the  thne  &I  hie 
wife's  death  ttnd  the  probate  of  her  WiM,  Was 
K  retired  business  man,  seventy-eight  year*' 
of  age,  in  good  health  and  full  poaeea^Stfn  of 
all  his  mental  faculties.  Immediately  after 
the  death  of  his  wife  he  employed*  counsel, 
proceeded  with  the  administration  of*  the 
estate,  caused  an  inventory  to  be  made  and 
was  advised  by  counsel  as  to  his  rights  under 
the  will  and  under  the  law. 

^6>  Early  in  April  Mr.  McOrfll  gave  the 
agent  appointed  by  the  trustees  of  the  Col- 
ored Industrial  School  all  necessary. rnforma-' 
tion  concerning  the  tenants  in  and  -rentals 
of  tlie  Andover  building,  and  also  went  with 
the  rent  collector  of  said  agent,  to  tli^ 
Andover  building,  introdticed  said  coUnotor 
to  all  the  ti^nants  in  said '  building  and  in" 
structed  said  tenanlts  thereafter  to  pay  their 
rent  to  said  collector.  From  that,  tinae  on 
aJL  the  rents  from  said,  building  were  paid  to 
and  collected  by  said  agent  without  any  objec- 
tion whatever  on. the -part  of  3Ir/  McCaU.  Mt. 
MeCall'  also  turned  over  to  the  agent  of  the 
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said  trustees  the  insurance  policies  on  said 
building. 

(c)  Beginning  with  the  rent  due  in  April 
and  from  that  time  on  until  the  date  of  hia 
death  Mr.  McCall  collected  the  rent  from  the 
Fourth  street  [292]  property  and  deposited 
it  in  his  individual  account  in  banki  and 
not  in  the  account  kept  by  him  as  executor,- 
though  he  gave  receipts  signed  by  himself 
as  executor.  This  Fourth  street  property. is 
the  property^  mentioned  in  item  2  of  the  will 
of  Sallie  J.  McCall,  which  was  devised-  to  the 
said  William  A,  McCaUfor  and  during  his 
natural  life»  and  after  hifi  death  to  the  trus^ 
tees  for  the  said  Colored  Industrial  School 
in  fee.  The  policies  of  insurance. ob  .this. 
Fourtk  sinet  property  were  indorsed  hy  the 
agent- of -the  insurance  companies  to  the  effept 
that  Mrs.  McCallhad  a  "life,  interest*'  in  t^ 
property.  This  indomement  was. made  at  Mr^ 
McCali's  teq.uest«-  Hie  same  indorsemestr  is 
made  on  the  policies  of  insurance  on.thQ 
Avondale  property,  which  had  becA  devised  to 
Mr.  McCttll  in.  fee. 

id)  Mr.  McCall  took  possession  of  all  tlie 
peffWMiAl  |)roperty'in  the  Avondale  house,  in- 
cluding property  speoiJSeally  bequeathed  to  the 
Cinciilnati'  Art  Museum,  the  gift  to  become 
effective  after  the  death  of  Mr.  M(QQ«ilU..Mr. 
McCsil  during  jhis  life  gave  away  scune  cloth- 
ing which  had  belonged  to  his  wife/ 

(#)  Mr,  MeCall.was  elected  ss  one  of  the 
trustees  for  the  Colored  Industrial.  School  and. 
attended  one  meeting.. 

(/)  He  executed  a  quitclaim  deed  to  the 
purchaser  of  the  Clinton  street  properl^yy 
when,  the  purchater  declined  to  take  the  prop- 
erty from  the  devisee,  the  Ohio  State  Society 
for  the  Prevention  of  Cruelty  to  Children  and 
Animals,  unless  Mr.  McCall  made  his/ election 
to  take  under  the  will  or  execute  a  quitclaim 
Qeeu* 

[298]  <^)  Mr.  McCall  paid  the  taxes  on  the 
Andover  building,  Fourth  street  property  and 
the  Clinton  street  property  out  of  the  iunda 
of  the  estate  of  Sallie  J.  McCall  and;  credited, 
himself  as  executor  with  such  payments.  The 
taxes  on  the  Avondale  property  he  paid  out  of 
his  individual  account. 

{h)  Mr.  McCall  had  fuU  knowledge  of  the 
extent  orf  the  estate  of  Bailie  J.  McCall  and 
of  his  ri^its  under  the  will  at  the  time  of 
the  acts  above  relied  upon. 

Under  the  oireumstances  of  thisease^  are 
any  of  the  above  acts,  or  all  of  them  taken 
together,  sufficient,  to  constitute  lan  election 
im  fact  OS  th^ipartef  William  A.  McCall  to 
takerunder>  the  will  of  8a;Hie  J.  McCall? 

The  statutes  gov^ning  the  matter  ef  elec- 
tion under  a  will  as  they  stood  at  the*  date 
of  the  death  of  Sallie  J.  McCall  were  Sections 
5963  and  6164,  Revised  Statutes,  which  haver 
been  earrted  into  the  <^nera1  Code  as  S^tioil 


10666  .et   aeq.     These   sections   as   they   ap- 
peared in  the  Revised  Statutes  are  as  follows: 

"Sec.  5963.  If  any  provision  be  made  for 
a  widow  or  widower  in  the  will  of  the  de- 
ceased consort,  th^  probate  court  shall,  forth- 
with, after,  the  probate  of  such  will,  issue  a 
citation  to  such  widow  or  widower  to  appear 
and  elect  whether  to  take  such  provision  or 
to  be  endowed  of  the  lands  of  the  deceased 
coiisort  ai|4  take  the  distributive  share  of  the 
personal  estate;  and  such  election  shall  be 
made  within  one  year  from  the  date  of  the 
service,  of  the  citation,  aforesaid;  provided, 
that  such  widow  or  widower  may,  at  any 
time  ^fore  the  period  of  such  [294]  election 
has  expired,  tile  her  petition. in  the  court  of 
common  pleas  for  the  proper  county,  making 
all  persons  interested  in  said  will  defendants 
to  such  petition,  asking  a  construction  of  the 
provisions  of  said  will  in  her  or  his  favor, 
and  io  have  the  advice  of  said  court,  or  of 
the  proper  appellate  court  on  appeal  thereon; 
and  if  proceedings  for  such  advice,  or  pro- 
ceedings to  contest  the  validity  of  such  will 
be  commenced  within  sUch  year,  the  widower 
or  widower  shall  be  entitled  to  make  election 
within  thi'ee  months  after  such  proceeding! 
shall  have  been  finally  disposed  of,  and  said 
Will  shairnot  have  been  set  aside;  but  the 
widow  or*  widower  shall  not  be  entitled  to 
both  ddwer  and  the  provisions  of  the  will  in 
her  or  his  faVor,  unless  it  plainly  appears  by 
the  will  to  have  been  the  intention  that  the 
widow  or  widower  should  have  such  provision 
iti  addition  to  the  dower  and  such  distributive 
share." 

"Sec.  5964.  The  election  of  the  widow  or 
widower  to  take  tinder  the  will  shall  be  made 
in  person/ In  the  probate  court  of  the  proper 
county,  'exce[it  as  hereinafter  plrovlded ;  and 
on  the  applieatlon  by  a  widow  or  widower  to 
take  under  the  will*  (t  shall  he  the  duty  of 
the  com*t  to  explain  the  provisions  of  the 
will,  the  rights  -under  it,  ahd'by  law  in  the 
event  of  a  refusal  to  take  under  the  will. 
The  election  of  the  widow  or  'widower  to 
take  Under  the  will  shall  he  entered  upon 
the  miftutes  of  the  court;  and  if  the  widow 
or  widowei^  shall  fail  to  make  such  election, 
the  wido^V  or  widower  shall  retain  the  dower, 
and  such  share  of  the  personal  estate  of  the 
deceased  'consort  As  the  widow  or  widower 
would  b«  entitled  to  by  law  in  case  the  de- 
ceased eonsort  [298]  had  died  intestate,  leav- 
ing children.  If  the  widow  or  widower  elect 
to  take  Under  the  will,  the  widow  or  widower 
shall  be  barred  of  dower  and  such  share, 
and  take  under  the  will,  alone,  uulesK  as  pro- 
vided in  the  next  preceding  section ;  but  such 
election  tiy  the  widow  or  widower  to  take 
under  the  ttill  shall  not  bar  the  right  to  re- 
ihain  in '  the  mansion  of  the  deceased  consort, 
or  t^e  widow  to  receive  one  ^^ar's  allowance 
for  the  support  of  herself  and  children,  m 
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)>rovided  by  )«w/  unless  tW  will '  shall  «x* 
|>1^«88l7  otherwise  direct."' 

Th^se  two  sections  are  based  upon  sections 

45  amd  46  of  the  original  aet  relating  to  wills,- 
pasaed  March  29,  1840  (39  Oj  L.  120).  They 
ha^e*  been  often  amended  and  before  tiie  court 
nratiy  tiniies:  As  originally  parsed,  the  stat- 
ate  pTorrMed  for  an  election  ^thin  six  months 
and  made  bo  provision  for  citation;  and  it 
was  at  one  time  held,  at  least  by  inference, 
that  the  only  manner  of  making  an  election 
is  that  provided  by  statute:  •  Stilley  v.  Fol- 
ger,  14  Ohio  610. 

But  in  BO'far  aa  that  case  held  thattha 
only  niethod  of  making  ah 'eledtion  is  that 
providM  by  statute,  it  was  overruled  bjr  the 
subsequent  case  Of  Thompson  v.  Hoop,  #  Ohio 
St.  4^80 ;  and  it  has,  at  leslst  since  the  decision 
of  the  last  dAse,  been  settled  in  this  state  that 
atr  plectibh  to  take  ^nder  a; will  can  be  mside 
by  a  widow  or  widower  by  acts  which  would 
estop  her  or  Tiim  from  denying*  sUch  election. 
Baxter  v.  Bowyer,  19  Ohio  St.  490;  Stockton 
V.  Wooley,  20  Ohio  ^.  1«4;  Millikin  v: 
WelliVer,  37  Ohio  St.  460;  Posegate  v.  South, 

46  Ohio  St.  39i;  21  N.  E.  641 ;  Mellinger  v. 
MeTllnger,  73  Ohio  [»6]  St.  221,  76  N.  B. 
615.  We  know  of  no  exceptions  to  this  rule  in 
any  of  the  other 'States.      ■  • 

But  while  an  election  to  take  under  ■  the 
will  may  be  made  by  acts  6i  the  party,  it  is 
settled'  that  the  act  or-  acts  relied  upon  as 
constituting  an  election  by  conduct  must  be 
pTain  and  unequfvocaT,  done  with  a  full  knowl- 
edge of  rights*  under  the  will  and  nnder  the 
law  respectively  and  of  the  true  condition  of 
the  estate  and  generally  be  of  siich  long 
duration  as  clearly  shows  a  purpose  to  lake 
under  tiie  will.  Reed  v.  Dlckerman,  12  Pick. 
(Mass.)  146;  Delay  v.  Vinal,  1  Mete.  (Mass.) 
67,  65;  Tliompsori  v.  Hoop,  6  Ohio  St.  480, 
485:  Stark  t.  Hunton,  1  N.  J.  Eq.  216,  227? 
Castott  V.  Caston,  2  Rich.  Eq.  (S.  C.)  1; 
Craig  V.  Walthall;  14  Grat.  (Va.)  518,  626; 
Clay  V.  Hart,  T  Dana  (Ky.)  1,  6;  Haynie  v. 
Dickens,  68  111.  267;  Oory  v.  Cory,  37  N.  J. 
Eq.  198,  201;  Rutherford  r.  Mayo,  76  Va.  117; 
123;  Exchange,  etc.  Bank  v.  Stone,  80  Ky. 
109;  Clark  v.  Mtddlesworth,  82  Ind.  240, 
247;  Wilson  r.  Wilsoil,  146  Ind.  659,  44 
TC.  B:  665;  Cooper  v.  Cooper,  77  Va.  198,  206- 
Ifcfvey'vr'Hovey,  61  N.  H.  699;  English  v. 
Bngllrii,  9  N.  d^.  Eq.  604,  29  Am.  Dec:  730- 
Shaw  v.- Shaw,  2  Dana  (Ky.)  341;  Forester 
v,  Watford,  67  Ga.  508. 

Our  statute  is  different  from  that  of  many 
other  states  in>  that  by  express'  terms  of  the 
statute  itself  a  failure  to  elect  to  take  under 
the  will  within  the  time  prescribed  by  law 
works'a  presunkption  that' the  party  nspudi- 
ate^  the  prtfvisions'  of  the  will  and  takes 
under  the  law. 

The  statute  was  primarily  iiitended  to  pro- 
tect iihe  interests  of  the  Widow,  fiince  1989 
Ann.  Cas.  1916C. — 76. 


it  has  included,  (297]  of  course,  widowers 
as  well  as  widows.  It  provides  that  the 
surviving  consort  must  have  an  opportunity 
of  making  definite  choice  whether  acceptance 
will  be  made  of  the  provisions  of  the  will 
or  whether  the  rights  accorded  to  the  party 
by  the  law  will  be  retained  irrespective  <^ 
the  will.  The  law  provides  that  the  widow  or 
widower  shall  have  one  vear  from  the  time  of 
issoing  of  citation  to  elect,  to  make  choice 
tk  to  the  altenative,  and  this  time  is  granted 
so  that'opptortunity  may  be  given  to  ascertain 
all  the  facts  in  regard  to  the  estate  in  arriv- 
ing at  a  determination  as  to  what  may  be 
to  the  best'  interest  .of  the  party  electing. 
This  is  plain  from  the  provisiona  of  the  act 
allowing  the  aurviving  consort  to  bring  an 
action  foi^  the  conatnietion  of  the  provisions 
of  the  will  in  his  or  her  favor  before  exercis- 
ing ehoicC)  «ad  that  when  such  action  is 
brought  tlie  period  for  election  is  extended 
three  monttis  after  final  disposition  of  such 
proceedings  for  construction.  There  is  no 
sentlmcfUt  about  the  law.  It  presumes  that 
the  widow  or  widower  in  making  election  will* 
be  guided  wholly  by  her  or  his  interests;  in 
fact,  the  law  provides  (Sections  10674  and 
10575,  General  Code)  that  in  the  case  of  a 
widow  or  widower  of  unsound  mind  the 
court,  if  satisfied  that  the  pt^ovision  made  by 
the  will  is  more  vahiCible  than  the  provision 
made  by  law,  shall  elect  for  such  indoinpetent 
widow  or  widower  to  take  under  the  will,  and 
of  course,  under  the  statute  itself,  the  court 
can  only  make  this  election  when  it  is  sat- 
isfied that  the  provision  made  by  the  will  is 
more  valuable  and  better  than  the  provision 
by  law.  The  widow  or  widower  can  only  take 
under  the  will  [296]  by  electing  so  to  do. 
If  she  or  he  does  not  elect,  then  she  or  he 
takes  under  the  law.  Therefore  (as  in  the 
case  at  bar)/  when  no  citation  has  been 
issued  and  when  the  widower  dies  in  less  than 
a  year  after  the  probate  of  the  will  of  his 
wife  without  having  made  a  format  election, 
it  must  take  some  clear  and  convincing  act 
to  constitute  an  election  upon  his  part  to  take 
under  the  will;  some  act  that  is  clearly  in- 
consistent with  an  intention  not  to  take 
under  the  law.  It  is  impossible  to  prescribe 
any  absolute  rule  under  which  to  designate 
what  acts  are  sufficient  to  constitute  an  elec- 
tion. Each  case  must  be  determined  by  the 
circumstances  peculiar  to  it. 

The  fact  that  William  A.  McCall  died 
within  the  period  allowed  for  his  election, 
that  he  made  no  formal  election  and  that  no 
citation  was  issued,  brings  him  clearly  with^ 
in  the  statute  as  taking  under  the  lHw. 

This,  as  we  have  pointed  put  before,  can 
of  course  be  controverted  by  dear  pl^of  that 
he  in  fact  took  under  the  will,  but  in  the 
a'bsence  of  such  proof  the  law  presumes  that 
he  elected  to  take  under  the  law. 
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If  there  ia  any  presumption  in  the  case 
the  presumption  is  that  he  took  under,  the 
law,  for  the  reason  that  the  law  contemplates 
the  widow  or  widower  will  accept  the  most 
valuable  provision,  and  from  the  extent  of 
this  estate,  as  shown  by  tlie  inventory,  we 
have  no  doubt  that  it  was  clearly  to  Mr. 
McCaU's  pecuniary  advantage  not  to  accept 
the  provision  made  for  him  by  the  will. 

Now,  considering  briefly  the  facts  relied 
upon  in  this,  case,  can  any  of  them  or  all 
of  them  be  considered  as  acts  which  show 
plainly  and  unequivocally  [289]  that  Mr. 
McCall' accepted  the  provision  made  .for  him 
by  the  will  ?  We  are  af  the  opinion  .that  they 
do  not.  The  estate  waa  very  -large.  Mr.  Mc- 
Call  was  appointed  as  executor.  He  knew 
that  he  had  a  year  in  wh-ich  to  dedde  whether 
h«  would  take  under  the  will  or  under  the 
law.  As  .executor  it  was  his  duty  to  adminis- 
ter the  .estate  ftnd  this  he  proceeded  to  do« 
The  statute  does  not  provide  th|it  he  must 
exercise  bis  choice  immediately  upon  being  ad: 
vised  as  to  his .  rights^  On  the.  contrary,  it 
♦expressly  provides  that  he  shall  have  one 
year  after  he  is  cited  by  the  probate  oourt  in 
which  to  make  his  election.  The  Andover 
building  was  given  expressly  to  the  trustees 
for  the  Colored  Industrial  School.  These 
trustees  were  entitled  to  the  rents  from  it 
from  tlie  date  of  the  death  of  »Sallie  J.  Mc* 
Call.  Mr.  McCall  had  no  interest  whatever 
in  these  rents  unless  dower  should  be  assigned. 
If  he  should  decide  to  take  under  the, law 
then  he  wpuld  have  a  claim  for  dower  in 
said  property.  Neither  did  he  have  any  right 
in  the  insurance  policies  upon  this  building* 
Whether  he  elected  to  take  under  the  will  or 
under  the  law,  the  property  went  to  the 
trustees  of  the  Colored  Industrial  School,  the 
only  4iff^r6A<^e  being  that  in  one  event  he 
would  have  a  dower  interest  in  the  property 
and  In  the  other  event  he  would  liave  no 
interest  in  it.  Therefore^  what  he  did  in 
connection  with  this  property  does  not  amount 
to  an  acceptance  by  him  of  the  provision 
made  for  him  by  the  will. 

His  acts  in  ccmnection  with  the  Fourth 
street  property  we  regard  as  the  strongest 
upon  which  to  base  the  contention  that  he 
elected  to  take  uivder  [3Q0]  the  will.  If  he 
took  under  the  will  he  was  entitled  to  rentals 
from  this  building  for  his  life.  On  the  other 
hand,  if  he  took  under  the  law  he  would 
have  no  right  to  these  rents — ^lie  would  only 
have  a  dower  interest  in  the  property.  There- 
fore, the  fact  that  he  collected  the  rents  and 
place<l  them  in  his  own  individual  account 
was  consistent  with  his  taking  umler  the 
will  and,  disconnected  With  .the  <M:her  circum- 
stances as  to  his  situation  and  rights,  incon- 
sistent with  his  takjng  under  tlie  law.  But 
we  cannot  overlook  the  fact  that  Mr«  McCall 
was  acting  as  executor  o^f  hi^  wife's  estate j 


that  until  he  m«4ft  his  election  there  was  ■• 
one  else  to  collect  these  rents  and  it  waa 
therefore  proper  for  him  .to  do  so;  thai  said 
collections  were  n^ide  during  a  period  allowed 
him  by  law  within  which  to  coum  to  a  de- 
cision as  to  his  election ;  that  while  he  placed 
the  money  ao  collected  in  his  own  individual 
account,  the  record  shows  that  at  all  times 
he  had  in  h\»  account  a  sum  greater  than  the 
total  amount  of  rents  collected,  and,  therefore, 
had  he  elected  to  take  under  the  law  such 
amount  would  have  been  rc^rded  as  held  by 
him  in  trust  for  the  persons  entitlod  to  the 
savie;  and  .^he  fact:  thai  he  had  it  in  his 
pQSsessio^  at  111!  tjimes  made  it  at  all  times 
possible  for  .him.  to  make  known  his  election 
to  take  under  the  law  and  that  be  held  said 
money  for  the  person  or. persons  entitled  to  it 

In  other  woj^ds^  while  his  ooUectiag  and 
depositing  of  these  rents  to  his  own  vidividu- 
al  account  wa#>  consi^ten^  with  his  taking 
under  the  will, .  it  was  not  iiiconsi0tent  with 
his  taking  under  the  iaw  if  he  elected  #io  to 
do  at  any  tima  while  he  lived.  Xo  [3011 
rents  -  were  lost  by  bis  conduct  as  to  this 
property,  and  so  long  as  he  did  not  appropri- 
ate and  actually  use  t^e  property  it  canaet 
be  si^id  that  his  acts  constituted  sl  clear  and 
unequivocal  election  to  take  t^  provision 
made  lor  him  by  the  w^ill. . 

We  dio  not  .regard  the  indorsementa  on  the 
insurance  policies  as  material.  Theae  indors<^- 
mjents  were  made  by  the  (|gent  at  Mr.  McCalPa 
request.  Neither  Mr,  McC»ll  nor  the  agtrnt 
sei^med  to  be  yery  clear  as  to  the  isiterei»t 
which  Mn  McCall  had  in  the  properties. 

As  to  the  Avoadale  property,  that  was  tlH^ 
homestead  of  Mr.  McCall  and  he  simply  con- 
tinued to  reside  there  a;fter  his  wife's  death. 
He  had  a  right  to  reside  there  for  one  year 
whether  he  took  under  the  will  or  took 
under  the  law,  and,  as  stated  abov#,  he  knew 
that  he  bad  at  least  one  year  in  which  to 
make  up.  his  mind  whether  he  would  take 
under  the  will  or  un^er  the  law,  and  his  con- 
duct with  reference  to  this  property  shows 
nothing  one  way  or  the  other., 

We  do  not  think,  either,  that  the  fact  that 
he  was  elected  one.  of  the  trustees  of  the 
Colored  ludustrial  School  and  attended  one 
meeting  throws  any  light  upon  the  contro- 
versy. So  far  as  the  record  shows  he  bad 
nothing  to  do  with  kis  election  nor  did  he 
take  any  acthe  paH  in  the  proeeedinga  of  the 
trustees.  There  would  possibly  be  nothing 
inconsistent  in  his  taking  under  the  law 
and  alsp  acting  as  one  of  the  trustees  for 
said  school. 

As  to  the  execution  of  the  quitclaim  deed 
for  the  Clinton  street  property,  this  act  oonld 
probably  be  construed  either  way;  more  log- 
ically perhaps  as  [302]  showing  an  intention 
to  take  iinder  the  jaw.  If  he  had  intended  to 
take   under    the.  will   then    undoubtedly   he 
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would  have  complied  with  the  request  of  the 
purehaser  and  filed  his  election  and  avoided 
the  necessity  of  making  a  quitclaim  deed.  Aa 
he  did  not  do  this  but  made  a  quitclaim  deed, 
it  is  presumed  that  he  had  some  interest  in 
the  property,  or  supposed  he  would  or  might 
have,  and  thus  rt'leased  it.  Tlie  only  real 
significance  of  this  act,  as  we  view  it,  is  that 
it  shows  that  at  the  time  Mr.  McCall  made 
this  quitclaim  deed  he  was  undecided  whether 
he  would  take  under  the  will  or  under  the 
law. 

The  above  brief  review  ol  the  acts  relied 
upon  gives  our  view  of  their  significance  as 
We  understand  said  acts  from  the  evidence 
disclosed  by  the  record. 

We  have  examined  carefully  all  of  the 
oases  referred  to  in  the  briefs  and  many 
othets,  and  it  is  clear  that  to  establish  by 
acts  an  election  to  take  under  the  will,  where 
the  wido^  or  widower  dies  within  the  period 
allowed  by  law  to  make  such  election,  such 
acts  must  be  plain,  unequivocal,  done  "with 
a  full  knowledge  of  all  the  circumstances,  of 
the  rights  under  the  will,  of  the  exteni  of  the 
estate,  and  must  be  such  as  would  estop  the 
widow  or  widower  from  denying,  within  such 
period,  that  she  or  he  had  so  elected,  had 
she  or  he  lived  and  applied  during  such 
period  to  take  under  the  law. 

Practically  all  of  the  cases  where  an  elec- 
tion to  take  under  the  law  is  involved  are 
eases  where  the  acts  not  only  were  plain  and 
unequivocal  but  were  also  of  long  duration. 
After  careful  examination  of  all  the  cases 
referred  to  in  the  briefs  as  well  as  [303J 
other  cases  cited  bv  the  text-writers,  we  are 
more  than  ever  impressed  with  the  language 
of  Johnson,  *!..  in  the  ease  of  Milliken  v. 
Wclliver,  37  Ohio  St.  460,  467,  that  "It  is 
lielievod  no  case  can  be  found  where  the  facts 
are  hold  suDicient  to  amount  to  an  election 
to  waive  the  widow's  rights  under  the  law, 
unless  they  are  of  such  a  marked  character 
and  of  such  long  duration  as  will  clearly  and 
distinctly  evince  a  purpose  to  take  the  pro- 
visions of  the  will,  and  to  operate  as  an 
effectual  equitable  bar  to  dower.*' 

We  do  not  think  it  necessary  to  comment 
further  upon  the  authorities  cited.  All  of 
them  are  in  accord  with  and  none  of  them 
is  contrary  to  the  view  that  during  the  period 
given  by  the  statute  within  which  to  make 
an  election  to  accept  the  provision  jnade  by 
the  will,  unless  the  widow  or  widower  makes 
a  formal  election,  as  provided  by  the  statute, 
no  aet  can  be  construed  as  such  an.  election 
unless  it  be  an  act  which  would  estop  a 
widow  or  widower  should  she  or  he  make 
application  for  an  assignment  of  dower  and 


distributive   share  of  thd  personal  property 
during  such  period. 

Hi^  court  of  appeals  fodnd  kll-  of  the  be^ 
4u^str  made  in  the  will  and  the  (Codicils  of 
Sallie  J.  AlcCall,  except  the  be^^uest  to  the 
trustees  for  the  Colored  Industrial  School, 
were  specific  bequests  and  should  be  paid  out 
of  the  estate  before  the  bonds  owned  by  her 
and  the  remainder  of  the  stocks  owned  by 
her  at  her  death  should  go  to  the  trustees  for 
the  Colored  Industrial  School  as  provided  in 
item  13  of  said  will,  and  that  anv  deficiencv 
in  the  share  of  William  A.  McCall,  bv  reason 
of  the  delivery  in  [304]  full  to  said  specific 
legatees  of  their  specific  bequests,  should  be 
borne  by  the  said  trustees  of  the  Colored 
Industrial  School. 

To  this  finding  of  the  court  of  appeals 
special  exception  is  made  by  counsel  for  the 
Colored  Industrial  School,  and  it  is  claimed 
that  the  legacy  to  the  Colored  Industrial 
School  by  item  13  of  the  will  is  also  a 
specific  legacy  and  is  no  more  chargeable 
with,  the  payment  of  claims  and  expenses 
than  any  oUier  specific  legacy. 

It .  is  also  claimed  that  the  legacy  to  the 
National.  American  Woman  Suffrage  Associa^ 
tion,.  given  by  item  IQ  of  the  will  and  item  7 
of  the.  fint  codicil)  la  a  general  and  not  a 
speoific  legacy. 

Without  making  fine  distinctions  and  com< 
jMring  authoritiea  as  to  what  are  and  what 
are  not  specific  legacies,  it  seeqis  clear  that 
it  was  the  intention  of  the  testatrix,  gathered 
from  the  whole  will  and  from  the  language 
used  in  item  13,  that  tlie  bequest  to  the 
Colored  Industrial  School  was  only  to  be 
made  after  the  .payment  and  discharge  of 
all  the  otlier  bequests  named  in  the  will,  and 
therefore  the  decision  of  the  court  of  appeals 
in  this  respect  is  correct.  Nor  does  it  seem 
that  there  should  be  any  question  but  that  the 
devise  to  the  National  American  Woman  Suf- 
frage Association  was  specific  and  was  among 
the  legacies  to  be  paid  before  the  bequest  to 
the  Colored  Industrial  School  given  by  item 
13  of  the  will. 

The  seventh  item  of  the  first  codicil  plainly 
substituted  the  stock  of  The  Cincinnati  Street 
Railway  Company  for  the  stock  of  The  Cin- 
cinnati, Hamilton  &  Dayton  Railway  Com- 
pany bequeathed  by  item  10  [305]  of  the 
will  to  the  National  American  Woman  Suf- 
frage Asociation,  such  last-named  stock  hav- 
ing been  disposed  of  by  the  testatrix  subse- 
quent to  the  time  of  making  the  will  and 
prior  to  the  date  of  the  execution  of  the  first 
codicil. 

Judgment  affirmed. 

Shauck,  Johnson,  Donahue,  Wanamaker, 
Newman  and  Wilkin,  JJ.,  concur. 
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NOTE. 

SuiBoieaffy  .of  Aets  to  Constitute  Elee- 
tion  1^7  BLnsband  to  Take  nnAer 
Wife**  WjLU. 

In  General,  1204. 
Acts  Sufficient,  1204. 
Acts  Insufficient: 

Generally,  1206. 

Acta  as  Tenant  by  Curtesy,  1205. 

Acta  as  Executor,  1207. 

Nonoompliance  with  Statute,  1207. 


In  General. 

As  is  observed  in  the  reported  case,  it  is 
impossible,  in  the  abaence  of  a  atatnte  to  lay 
down  any  absolute  rule  for  the  determina- 
tion of  what  acta  are  sufficient  to  constitute 
an  election  by  a  husband  to  take'  under  his 
wife's  will.  Therefore  each  case  depends  on 
ita  own  peculiar  circumstances.  In' the  case 
of  In  re  Melot,  231  Pa.  St.  520,  80  Atl.  1051, 
the  court,  in  considering  the  question  said: 
**The  general  rules  for  determining  whether 
there  has  been  ah  election  by  matter' in  pais 
have  been  many  times  set  forth.  Thus  in 
Bradford  v.  Kent,  43  Pa.  fc^t.  474,  Mr.  Jtistice 
Strong  said  (p.  484) :  *That  an  election  may 
be  evidenced  by  matter  in  pais  as  well  as  by 
matter  of  record  is  certain,  and  it  wa»  con-^ 
ceded  in  the  Court  below.  It  is  true,  liothing 
less  than  unequivocal  acts  will  prove  an  elec* 
tion,  and  they  mtist  be  acts  done  with  the 
knowledge  of  the  party's  rights,  as  well  as 
of  the  dircumdtances  of  the '  case.  Nothing 
less  than  an  act  of  choice  intelligently  done 
will  suffice.'  A  statement  of  the  rule  which 
is  in  line  with  our  Pennsylvania  decisions  is 
found  in  11  Am.  &  Eng.  Enc.  of  Law  (2d  ed; 
07)  AS  ftytlows:  'In  order  that  an  act  may 
amount  to  an  election,  two  things  are  es- 
sential: flr^,  it  must  be  clear  that  the  person 
alleged  to  have  elected  was  aware  of  the 
nature  and  extent  6t  his  rights;  second,  it 
must  be  shown  that,  having  that  knowledge, 
he  intended  to  elect.*  **  And  in  Robertson  v. 
Schard,  142  U.  500,  119  N.  W.  529,  it  was 
said:  ''At  the  date  when  this  will  came  into 
effect  the  statute  did  not  make  k  written 
election  filied  in  court  the  only  method  by 
which  a  surviving  hn^and  conH  express  his 
choice  in' the  matter,  and' any  act  or  declara* 
tion  of  siich  survivor  *plalnly  indicating  a 
purpose  to  take  under  the  will'  was  a  su^ 
ficienf  election."  '  • 

Acts  Suffidie^it, 

*  .  '  •  • 

It  is  generally  held  that  .where  <i  husband 
with  full  knowledge  of  his  rights  accepts  a 
beneficial  interest  which  is  conferred  on  him 
by  virtue  of  his  wife's  will,  he  thereby  elects 


to  take  under  the  will  instead  of  under  the 
statute.  Fry  v.  Morrison*  159  111.  244,  42 
N.  £.  774  (hushajid  did  not  rendunce  will, 
but  entered  -on  enjoyment  of  property  de- 
vised) ;  Hawkins  v.  Bohling,  16g  IlL  214,  48 
N.  £.  94  (husband  enjoyed  benefits  of  will — 
his  heirs  could  not  elect  to  take  against 
will) ;  Richardson  v.  Trubey,  250  III.  677,  95 
N.  E.  971  (after  being  served  with  statutory 
notice  to  elect,  husband  refused  to  surrender 
certain  property  and  filed  in  probate  court 
sworn  answer  that  he  held  it  under  will; 
Brightman  v.  Morgan,  111  la.  481,  82  N.  E. 
954  (husband  filed  election,  received  benefits 
under  will^  and  consented  to  discharge  of 
executrix  and  settlement  of  the  estate); 
Smith  V.  Wells,  134  Mass.  11  (husband  proved 
will,  accepted  position  of  executor,  gave  bond, 
and  continued  to  occupy  real  estate  left  by 
his  wife) ;  I,n  re  Melot,  231  Pa,  St.  620,  80 
AtL  1051  (see  quotation,  infra) ;  Scholl's 
Appeal,  (Pa.)  17  Atl.  206  (husband  had 
written  his  .wife's  will,  acted  as  adminis- 
trator,  c.  t.  a.,  and  received  benefits  under 
will) ;  Church  v.  Church,  80  Vt.  228,  67  Atl. 
549.  See  also  Coe's  Appeal,  64  Conn.  352,  30 
Atl.  I40k  In  Fry  v.  Morrison,  supra,  where- 
in it  appeared  that  a  woman  devised  the  whole 
of  her  property  to  her  husband  and  then  by 
a  codicil  bequeathed  an  annuity  to  a  third 
person,  the  court  said :  "By  the  terms  of  the 
will  the  property  and  estate  of  the  testatrix 
were  devised  to  the  appellant  subject  to  this 
annuity.  At  no  time  has  he  renounced  under 
the  will.  It  is  a  well  settled  rule  in  equity, 
that  a  person,  by  taking  any  beneficial  inter- 
est under  a  will,*  is  thereby  held  to  confirm 
and  ratify  every  other  part  of  the  will, — or, 
in  other  words,  he  shall  not  take  any  bene- 
ficial interest  under  a  will  and  at  the  same 
time  set  up  any  right  or  claim  of  his  own, 
even  if  otherwise  legal  and  well  founded, 
which  shall  defeat  or  in  any  way  prevent  the 
fujl  effect  and  operation  of  any  part  of  the 
will."  Tlie  foregoing  rule  was  applied  in 
the  case  of  In  re  Melot,  231  Pa.  St.  520,  80 
Atl.  1051,,  as  followpj  "In  the  present  case 
it  can  hardly  l)e  doubted  that  appellant  had 
full  knowledge  of  the  situation.  He  was  an 
executor  of  the  will  and  was  active  in  the 
settlement  of  the  estate.  It  also  appears  af- 
firmatively from  the  testimony  that  he  knew 
what  his  rights  weVe,  both  under  the  will  and 
without  regard  tb  it.  One  of  the  acts  of  ap- 
pellant which  the  court  below  oohsidered  evi- 
dence of  hie'  intention  to  take  under  the  will, 
was  the  fact  that  in  his  -ajccount  as  executor 
appellant  claimed  ercdit  for  .cash  paid  for  the 
funeral  e.^pen8es  of  his  wife.  This  wi^s  in  ac- 
cordance with  ft  direction  In  ti^  will,  and  it 
operated.,  to,,  triuisfer  the  primary  liability 
for  these  expenses  from  the  husband  upon 
whom  it  would  otherwise  rest.  This  payment 
was  inconsistent  with  an  intention    on    the 
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part  of  appellant  to  taJce  against  the  will. 
If  he  had  not  intended  to  accept  under  the 
willj  he  could  not  eondistentlj  have  repaid  to 
himself  the  amount  expended  for  luneral  ex- 
penses. The  fact  that  he  did  make  such  pay- 
ment is  therefore  persuasive  evidence  of  his 
a<iceptance  under  the  will.  Another  matter 
which  is  yery  signi6cant  in  this  connection,  as 
evidence  in  support  of  the  same  conclusion^  is 
the  fact  that  at  the  audit  of  the  account  ap- 
pellant suhmitted'  a  distrihution  statement, 
signed  by  himself,,  asking  the  court  to  dis- 
tribute the  estate  in  exact  accordance  with 
the  terms  of  the  will,  including  the.  award 
of  hia  own,;  legacy.  This  action  woiild  seem 
to  indlcaite  conoluaively  his  acceptance  under 
the  will,  ajid  goes  far  to  suatain^  'the  finding 
of  the  court  below.  An  examination  of  the 
statement,  nrhich  was  in  the  form  of  a  peti- 
tion»  th0T»s  that  the  prayer  of  appellant  was 
that  distribution  should  be  made,  among  all 
the  parties  mentioned  in  the  will  in  the  exact 
proportion  aa  therein  directed,  and. that  the 
sum  of  oiike  thousand  dollars  devised  to  him, 
should  be  distributed  to  himself.  After  this 
formal  recognition  of  the  will,  made  with 
full  knowledge  of  the  facts  and  circumstances 
of  the  estate,  it  is  dilBoiilt  to  see  where  there 
is*  any  room  for  appellant  to  aasert  that  .he 
did  not  elect  to  take  under. the  will." 

In  each  of  the  following  cases  it  was  held 
that  the  acts  of  the  husband  were  sufiScient 
to  constitute  an  election  to  take  Under  his 
wife's  will :  Rowley  y.  Sanns,  141  Ind.  170, 
40  N.  £.  674  (husband  exiecuted  deed  to  part 
•roncrty  devised  to  him  under  wife's  will 
and  recited  in  deed  that  grantor  came  into 
possession  byyirtue  of.  will),;  Robertson  y. 
Schard,  142  la.  600,  119  N.  W.  529  (husband 
made  no  claim  to  statutory  share  and  gave 
his  written  consent-  to  approval  of  report  of 
trustees  under  will) ;  Weller  v.  Noffsinger,<57 
Neb.  456v  77  N.  W.  10*5  .  (by  written  in- 
dorsement tm  will  husbaoid  cokisented  to  its 
provisions  and  by  his  joonduot  renounced  hia 
statutory  rigfata) ;  Wise  v.  Rhodes,  84  Pa. 
St;  40^  (husband'  had  lull  knowledge  of 
property  that  passed  by  will- and  allowed  de- 
visee to  enter  on  property  and  for  eight 
months  to  discharge  duties  imposed  by  wiU). 

• 

Acis  Insufficient, 

Genei^ali.t. 

Consonant  with  the  well,  recognized  rule 
that  one  must  have  full  knowledge  of  his 
rights  in  order  to  make  a  valid  election,  it  has 
been  held  that  a  husband  does  not  elect  to 
take  ujfder  his  wife's  will  where  without  full 
knowledge  of  his  rights  he  enjoys  both  the 
benejdts  of  the  will  and  the  benefits  of  the 
statute.  iSuston  v.  Cone,  24  Ohio  St.  11, 
And  the,  fact  that  during,  the  proceedings  for 


probate  of  the  will  the  busband  ^led  a 
Trriting  stating  that  he  withdrew  all  objection 
tp  the. proof  of  the  will  and  consented  to  it^ 
allowance  on  condition  that  the  executor 
should  furnish  a  certain  ]lK)nd,  has  been  held 
90t  to .  constitute  an  election  by  the  husband 
to  take  under  the  will,  McGrath  v.  Quiim, 
2^8  Mass.  27,  105  N.  £.  555,  wherein  the 
court  said:  */The  allowance  of  a  will  pro- 
pounded  for  probate  with  the  consent  of  the 
aurviviiig  spouse,  who  has  appeared  as  the 
sole  conteetant,  and  the  right  to,  waive  its 
proviaions  for  his  or  her  bepefit  are, distinct. 
Bunnell  v.  Hixon,  205  Mass.  468.  If  the 
petitioner  had  indorsed. on  the  will  his,  as- 
sent, to  its  terms,  he  would-  not  thereby  have 
reHnquished  hJa  right  to  take  his  distributjive 
share /as  if  hia  wife  had  died  intestate. 
Bvmnell.v.  Hixon,  205  Mass.  46i8.  ,A  vaiver 
moreovepr  is  the  intentional  relinqui^ment  of 
a  knpwn  right.  Metropolitan  Coal  Co.  y. 
Boutell  Transp.  etc.  Co.  14)5  Mass.  301,  397. 
And  the  question  is  one  ol  fact*,  Taylor  v. 
Cole,  111  Mass.  363.  If  we  r^cur  to  the 
wording  of  the  paper  of  withdrawals  the 
language  previously  quoted  signifiea,  that  all 
objections  to  proof  of  the  will  were  with- 
drawn. It  was  on  its  face  an  arrangement  for 
the  termination  of  the  contest  over  th.e  peti- 
tion for.  the  probate  of  the  will.  But,  if  the 
conditional  atipuJation  aa  to  the  bond  raises 
any  amhiguityi  ihe  intention  of  the .  partiea 
may  be  ahown  by  extrinsic  evidence,  an,d  all 
doubt  is  removed  by  the  testimony  of  o^unseji 
who.  a43ted  lor  the  executor,  that  the  pe^- 
tioner's  counsel  when  the  agreeipent  wa^ 
entered  into  statjed  to  counsel  th«n  acting 
for  the .  executor,  that  after  the.  probate  ol 
the  will  the  petitioner  intended  tp  exercise 
his  statutory  right  of  election."      ,-.       . 

>  Acts  as  Tbnat«t  bt  CurncsT. 


Where  the  acts  of  a  husband. in  reference  to 
his  wife's  property  are  performed  by. him 
uyider  his  statutory  rights  those  acts  do  not 
con/Btitute  an  election  to  take  u^der  his  life's 
will.  Kerrigan  v.  Conelly  ( N.  J. )  46  Atl. 
227 ;  In  re  P^»  80  Vt.  469,  68  ^.tl,  433.  See 
also  In  r^  Peck,  87.  Vt;  194,  88  Atl..  568.  In 
Kerrigan  v.  Ccmnelly,  supra,  the  .eo.urt  j^id: 
'.'If  the  rents  wfre  in  fact  received  by  the 
husband,  as  administrator  eiu^i  testam.ento 
annexo,,  and  he  was.  chargef^ble  with  them  as 
received  in  that  capacity,  the  decision  in 
S^ms  V.  Sims,  10.  N.  J.  Eq.  168,  164,  and  the 
other  cases  referred  to  in  the  master's  report, 
WQiiId  seem  to  justify  his  conclusion.  But 
the  vital  question  in. the  cas^  is,  did  the  hus- 
band receive  the  rents  and  appropriate  them 
as  tenant  by  the  curtesy  or  as  an  adminis; 
trator?  The  difficulty,  in  my  mind,  is  to  see 
how  it  is  to  be  held  that  the  husband,  who, 
a^.tenaut  l^y  the  curtei^y,  was  entitled  for  life 
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to  the  entire  rents  of  this  property  (and  the 
other  real  estat«  of  his  wife),  free  from 
charges  for  legacies,  is,  under  any  proof  in 
this  cape,  or  under  the  circumstances  of  the 
case,  to  be  considered  a^  having  Mftived  his 
greater  rights  as  tenant  by  the  curtesy,  or 
to  have  elected  to  receive  the  lesser  estate 
in  part  of  the  lands  in  lieu  of  his  curtesy  in 
the  entire  land.  .  .  .  The  devi^o,  ' .  .  . 
by  Catharine  Kerrigan  to  her  husband  and 
their  three  children  as  tenants  in  conimon  of 
a  life  interest  in  a  portion  of  her  real  estate, 
subject  to  charges,  had,  so  far  as  the  htis- 
band  was  concerned,  no  effect  or  operation  of 
Itself  to  deprive  him  of  his  legal  estate  as 
sole  tenant  for  life  in  all  tb^  teal  estate  'of 
which  testatrix  died  seisM,  or  of  "his  right  to 
receive  the  entirie  rents  and  pr6fits '  for  his 
life  as  tenant  by  the  curtesy,  free  frdm  any 
charges  made  by  the  will.  .  .  .  Tt  is  iti^ 
dispensable  that  facts  clearly  showing  an  elec* 
tion  to  take  the  lesser  interest  and  *  Waiver 
the  larger  must  be  sh'bwn.  I  am  of  opinion 
that  it  has  not  been  -shown  that  the  husband 
d^d  so  elect  in  this  case.  The  burden  of 
Kho^nng  this  is  upon  the  pai^ies  asserting  the 
election.  Worthington  v.  Wigonton,  20  Beav. 
tEiig.)  67,  74.  The  receipt  of'  the  entire 
rents,  and  their  appropriation  to  his  <Avn  use, 
withbut  paying  the  legaclefl,  "Vas  prima  fiwi© 
an  assertion  that  he  did  ndt  accept  the  de- 
vise.'  The  onlv  circumstance  relied  6n  wr 
jiroved-  to  show  electioh  by  the  husband  t6 
taVe  the  devise  is  his  proof  of  the  will  on  the 
faihire  of  the  executors  named  to  prove  !t» 
and  his  acceptance  of  letters  testamentary 
eum  testamento  annexo.  But  the  will  wu« 
operatit^  as  to  the  personal  property  of  tea- 
tatrix,  wHich  wad  ^iven  to  persons  other  thftA 
the  husband,  and  administration  by  some 
person  was,  therefore,  necessary ;  and  the  hus- 
band's mere  a^cceptance  of  the  letters,/ with  the 
trusts  imposed,  on  the  administration,  is  not 
of  itself  sufficient  to  constitute  a  waiver  of  his 
estate  bv  the  eurtesv,  and  was  not  itiself  an 
election  to  take  this  estate  under  the  will.  IsTo 
benefit  came  to  the  husband  by  the  acceptance 
of  th^  estate  under  the  will,  but  rathei*  a  loss, 
and  therefore  intention  to  elect  ^efween"  the 
estate  given  by  the  will  and  the  curtesy  is  not 
to  be  inferred  from  this  act  alone;  TTi^'case 
cited  by  the  complaindht's  counsel— Schenck 
V.  Sehe'nck,  16  N.  J.  Kc^.  174,  182— as  to  the 
effect  of  Jjrbving  a  Will  atf  conclusive  evidence 
of  the  acceptatice  of  a  trust  does  not  apply. 
That  waE^  a  case  where  the  testator  was  him- 
self a  trustee  at  the  time  of  hid  dcatii.  and 
by  the  law  the  office  of  trustee  devolved  upon 
hlfe  executor.  It  was  held,  therefore,  that^ 
having  become  e'xecutor  in  fact,  he  could  not 
denv  that  he  had  succeeded  fd  the  trust  which 
the  law  imposed  on  him  by  force  of  his  being 
executor.  Tn  the  present  case  neither  the 
original'   executol-8    nor    the    administrator 


c.  t.  a.  other  than  the  husband  could,  merely 
by  proving  the  will,  assert  against  the  hus- 
band's consent  the  right  to  any  rents  and 
profits  during  his  life  for  the  purpose  of  pay- 
ing the  legacies;  and.  in  order  to  establish 
such  right  against  the  husband,  they  would 
require  in  addition  to  their  proof  of  the  will 
some  conveyance  or  waiver  of  his  rights;  and 
such  waiver,  conveyance,  or  election  to  take 
only  the  partial  interest  under  the  will  was, 
in  my  judgment,  equally  necessar}-  in  order 
to  destroy  the  husband's  curtesy,  even  if  he 
became  administrator.  It  is  not  m  case 
inhere  the  husband  was  wrongfully  in  posses- 
sion ol'the  rents  at  the  time  of  proving  tbe 
will;  and'  where  his  subsequent  receipte  must. 
In  equity,  be  considerbd  %s  in  performance  of 
an  obligation  to  dispose  df  them  trader  the 
will.  But  it  is  a  ease'  where  he  was  rightfully 
and  legally  entitled  to  receive  the  «iiole  rait« 
v^  itiiout  abatement  or  charge  for  legacies,  and 
as  agaiUst  the  executors  or  any  other  ad- 
ministrator than  himself  the  husband  would 
clearly  have  been  entitled  to  the  eiRtire  rents 
and  profits  as  tenant  by  the  curtesy.  Ue 
should  not,  therefore,  as  it  seems  to  me,  by 
the  mere  proof  of  the  will,  and  in  the  absence 
of  any  mibsequent  acts  releasing  his  rights,  be 
chargeable,  in  favor  of  himself  as  adminis- 
trator, c.  t.  a.,  with  trusts  from  which  he 
Would  have  beeU  freed  had  any  otlier  person 
administered.'^    ' 

Acts  which  in  view  of  a  subsequent  express 
eleetioB  to  take  against  the  will  were  held  not 
to  constitute  an  election  to  t^ke  undrr  the 
Wife's  will  were  discussed  as  follows  in  the 
case  of  In  re  Peck,  80  Vt.  469,  68  Atl.  iXii 
''An  election  may  be  by  matter  in  pais,  a* 
Well  as  by  matter  of  i^cord ;  but  it  can  be 
only  by  plain  and  uliequivocal  ^acta^  with  full 
knowledge  of  all  the  circumstanceB,  and  of 
the  party's  rights;  and  such  acta  must  be 
done  with  the  intention  of  electing.  .  «>  . 
It  is  admitted  by  the  demurrer  that  £dward 
W.  bad  such  knowledge.  Henoe  the  qneatioa 
narrows  itself  to  the  effect  of  his  acta.  The 
aliegations  show  that,  imihediately  after  the 
death  -of  his  wife  he  entered  into  the  poaaes- 
sion,  control,  and  management  of  all  the 
estate,  .and  used  and  appropriated  to  his  own 
use  and  benefit  the  entire  income  thereof  to 
the  time  of  his. death;  and  ti^ey  further  show 
that  during  the  same  time  he  appropriated  to 
his  own  use  and  used  'large  portions  of  the 
principal/  so  that  the  rents,  income,  and  pria- 
cipal  thtis  appropriated  and  '  used  exceeded 
twenty-five  thoui^and  dollars.  How  much  of 
this  aggregate  sum  was  of  the  principal  does 
not  appear;  but  construing  the  allegation 
inost  strongly  against  the  pleader,  it  must  be 
the  larger  part.  By  the  will  he  was  given  the 
possession,  ilianagement,  use,  cohtrol,  and  in- 
come of  all  the  estate  during  his  natural  life, 
but  he  was  given  no'  part  of  the  principal. 
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He  did  not  act. in  ii^oranfic,  sincA.as  admitted 
bj  the  demurrer  he  ivtts  iuJly  advised' of  bia 
rights  under  the  law,  m\$o  uader  the  will.  In 
what  way  did  he  take  'large  portion  of  the 
principal?'  Certainly  not  under  the  will. 
The  only  way  in  which .  be  could  .take  ol 
the  principal  was  by  an  election  to  take  un- 
der the  statute.  There  is  to  be  considered  in 
c^onneetion  herewith  the  allegation  that 
Kdward  VV.  for  a  large  number  ol  years  before 
the  testatrix's  death  bad  the  exolusive  eontrol 
and  management  ol  all  her.  property,  handling 
it  during  all  the  same  time  as  her  trustee  and 
her  agent.  This  shows  bis  relation  to  the 
property  at  the  time  of  her  death  to  have 
been  such  as  in  reason  fairly  to  require  him 
thereafter  to  continue  in  the  control  and 
management  thereof,  as  far  as  necessary  to 
its  preservation  and  'safety,  until  such  time 
as  he  could  relinquish  the  same  to  her  person- 
al representatives.  Also  the  acts  of  Edward 
W.,  set  forth  in  the  pHkion  and  admitted, 
in  making  an  application  to  the  probate  court 
within  the  speciioxtlnft. fallowed  by  statute 
in  which  to  make  an  election,  asking  for 
fi^ther  time  and  stating  therein,  *that  said 
matter  is  now  under  consideration  and  that 
he  cannot  yet  intelligently  .determine  whether 
he  ought^  to  waive  tne  provisions  of  the  will, 
and    in    subsequently    making    the    express 

waive/.^g^ii^t  ^«..wilV  <;?l«*il4v»  tbc^a^sfcu 
constituting  the.  -express  .election  and  .the 
notice  thereof,  his  aets<  alleired  are  in  part 
e\idefice'oi  an  intention  ol  election  in  favor 
of  the  will,  and  in  part  of  an  intention  of 
election  against  it,  the  latter  war  of  air  much 
oi'  more  fo<-ce  as  the  former.  They  do  not 
show  an  intention  either  way  to  the  rejec- 
tion of  the  other,  without  which  there  can 
be  no  election.  It  cannot  be  said  therefore 
that  the  acts  in  question  show  plainly  and  un- 
equivocally  an- election... ta.  take   under    the 

will." 

.     .       .       .      .'     ••  ,  ' 

Acts  as  ExEcutoE. 

It  baa  been  held  that  acta  performed  by  a 
husband  as  executor  under  bis  wife's  will  do 
not  constitute  an  election  on  his  part  to  allow 
the  will  to  lettle  bis  own  rights.  fMilner'^v. 
Davis,  120  la.  231,  94  N.  W.  511.  See  also 
Tyler  v.  Wheeler,  1(W)  Mass.  a06j  35  »r  E. 
0C(>.  And  see  the. reported  case*  .  In  Milner  v; 
Davis^  supra,  the  oourt  said:-  V.Tbe.eleetioii 
relied  upon  is,  the  contract. with  Preston  to 
complete  the  sale  already  .made  by  Mts.  Davis^ 
and  the  sulisequent  complianoe  with,  that 
agreement.  The  rule,  is  J&rnyly  established 
tiut  an  election  must  be  of  record»  and  that 
it  is  suificient  if  it.  disclosea  an  aet  or 
declaratipn  plainly  indicating,  an  intention  to 
lake  under  the  will.  Craig  v.  Oonover,  80" 
ItL  358  s  In  re  Franke,  07  la.  704]  In  !*« 
Pro<jtor,  103  la.    232, ;  Befor>  her  death  Mrs. 


Pavis  bad  sold  this  land  to  Preston,  and  a 
part  of  the  purchase  price  had  been  paid  to 
her,  and  her  sickness  and  death  alone  pre- 
vented the  completion  of  the  transaction. 
The  defendant  bad  agreed  to  this  sale,  and 
its  purpose  was.  as  stated  by  him,  to  secure 
a  home  in  town.  .  It  was  perfectly  proper, 
then,  for  him  to  agree  to  complete  it  as  soon 
as  it  eould  be  done  through  legal  channels, 
and  we  see  nothing  in  the  contract'  itself 
which  even  points  to wafds  an  election  on  his 
part.  He  did  nothing  more  than  to  agree  to 
qualify  as  executor,  and  as  such  to  procure 
the  necessary  order  for  a  conveyance  of  the 
land  aooording  to  the  terms  of  the  sale  made 
by  bis  wife.  True,  when  he  made  the  eon- 
tract  he  had  not  been  appointed  by  the  oourt 
because  the  will  had  not  then  been  probated, 
but  the  purchaser  wanted  immediate  posses- 
sion of  the  land,  and  the  contract  was  so 
drawn  that  all  intereste  would  be  fully  pro* 
teoted  in  case  of  a  failure  on  his  part  as 
executor  to  earry  out  its  terms.  Every  act 
which  he  agreed  to  do  was  to  be  done  as 
exeeutor  under  the  direction  of  the  court,  and 
every  act  which,  h^  did  in  closing  the  Sale  was 
so  donew" 

* 

NoNC!OlkfPMANCK  WITH   STATtTB. 

•Vndex  statutes  requiring  the  acceptance  ol 
the  will  to  be  in  writing,-  acts  not  fulfilling 
that  requirement  havo  been  beld  not  to. consti- 
tute aceeptance.  Wolfe  v.' Mueller,  46  Colo. 
336,  104  Par.  4»7:  .l^ler  v.  Wheeler,  160 
Mass.  206,  35  N.  K.  666.  See  also  Labr  v. 
Llmer,  27  Ind.  App.  107,  60  N.  £.  1000: 
VlJnder  tbe  terms  of ;  the  statute,  each  spouse 
has  tbe  optaon  to  take  tbe  property  given  by 
a  will  or  one-haJf  of  tbe  estate,  and  unless 
the  written  consent  is  given,  he  must  be 
deemed  to  have  eUoted  to  take  the  portion 
under  the  statute.*'  Wolfe  v.  Mueller,  snpria. 
And  in  Tyler  v.  Wheeler,  supra,  the  court  en- 
forced the  statutory  requirement  of  a  writ- 
ten ooasent  as  follows:  ''The  pUintifT  eon- 
tends  that^  by  applying  for  an  appointment 
and  giving  a  bond  as  executor,  tbe  husband 
lost  his  right  to  tbe  share  which  be  should 
fjytherwise  bav«  received;  The  grounds  of 
this  oontention  are.in  sutaBtance  two:  first, 
that  his  signature  te  the' petition  for  the  ap* 
point  ment  and  to  the  bond  was  a  written  con- 
sent to  the  will:  and.  seeondly^  that  '  his 
eond«U*t  ia  assuming  the  position  of  executor 
was  an  eleetfon  that  the  will  should  be  given 
luU  effect,  and  was  a  waiver  of  bis  rights 
undeR  the  statute,,  or  an  estoppel  against -bis 
claim.  First,  did  bis  action  constitute  a 
written  consent  to  the  will?  Manifestly  not 
the  kind  of  Writtt>n  consent  contemplated  by 
the  statute,  for  it  is  evidence  that  what  is 
meant  is  a  fofhiaK  express  consent  in  writing. 
Gcmbeding    that    consent    may    be    given    in^ 
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formallj  if  itiain  writing  and  its  meaning 
18  clear,  we  have  to  consider  the  nature  of  his 
action  in  accepting  the  trust  of  executor.  In 
the  first  place,  it  is  to  be  remembered  that 
the  will  was  legal  and  valid,  except  that  it 
took. effect  only  upon  a  part  of  the  estate  of 
the  testatrix.  • .  It  was  the  duty  ef  the  person 
appointed  in  it  as  executor,  to*  present- it  for 
probate,  to  take  out  lettei^s  testamentary « 
and  to  administer  upon  the  estate.  If  some 
other  person  than  the  husband  had  been 
named  in  the  will  as  exeoutor,he  would  have 
presented  a  petition  and. signed  a  bond,  as 
the  husband  did.  In  his  petition  he  would 
have  set  forth  truly  that  the  testatrix  left  a 
will,  and  he  would  have  signed  a  bond  agree« 
ing  to  administer  the  estate  'according  to  law 
and  the  will  of  the  testator.'  This  would 
have  meant  a  will  twhich  did  not  affect  that 
|>ortion  of  her  estate  which  the  law  gave  her 
husband.  To  administer  according  to  law 
and  the  will  of  the  testator,  would  have  nieant 
to  turn  over  to  the  husband  his  share,  and  to 
dispose  of  the  remaiader  under  the  will; 
There  would  have  been  no  implication  that  it 
would  deprive  the  husband  of  his  share,  or 
that  it  was  a  will  which  could  have  any  more 
extended  operation  than  that  permitted  to  it 
under  the  law.  We  see  no  reason  why  the 
husband's  act  should  have  any  different 
meaning  in  this  respeict  than  that  of  any 
other  person  who  might  faav«  been  appointed 
executor.  He  took  no  beneficial  interest  un- 
der  the  will.  Mere  probate  of  the  will, 
whether  on  his  petition  or  on  that  of  another 
person,  could  not  affect  his  legal  rights. 
There  was  nothing  inconsistent  in  his  proving 
the  will,  and  at  the  same  time  claiming  his 
share  of  the  property  which  was  not  affected 
by  it.  His  performance  of  his  official  duty  aa 
executor*  was  entirely  apart  from  consent  td 
the  win  for  the  purpose  of  giving  it  an  effect 
which  the  law  did  ilot  otherwise  give  it.  It 
was  a  recognition  of  it  as  a  valid  instrument 
to  the  extent  and  for  the  purposes  for  which 
it  was  made  valid  by  the  statute,  and  not  for 
another  and  different  purpose.  We  tere  of 
opinion,  th«refore,  that  his  signature  in  these 
official  proceedings  was  not  a  written  consent 
to  the  will  within  the  meaning  of  Pub.  Sts.* 
c.  147,  S  6.  Mudi  of  what  we  have  said  is 
applicable  to  the  plaintiff's  contention  that 
the  defendant's  intestate  is  estopped  from 
claiming  hi».  share  by  reason  of  an  election 
to  treat  the  will  as  valid.  The  doctrine  is 
well  established,  that  one  who  elects  to  take 
a  devise  of  l^acy  under  a  will  is  estopped 
from  setting  up  a  claim  which  would  defeat 
the  operation  of  the  will.  .  .  .  But  tins 
rule  has  no  application  to  a  ease  , where  the 
claimant  takes  no  interest,  legal  or  equitable, 
under  the  wlllv  In-  the  present  case,  the 
testatrix  left  nothing  by  her  will  to  her  hus- 
band.   The  allowance  which  wlis  made  to  him' 


by  the  Probate  Court  for  his  services  as 
executor  was  only  a  fair  compensation.  Wf 
ate  therefore  of  opinion,  that  no  election  was 
made  -  which  .  estopped  the  defendant's  in- 
testate from  claiming  his  share  of  the  estate, 
or  which  amounted  to  a  waiver  of  his  daim."^ 
Likewise,  where  a  statute  provided  that  the 
consent  to  take  under  the  will  must  be  en- 
tered on  the  record  of  the  court,  and  the 
statute  wa«  not  Complied  with,  it  was  held 
that  there  was  no  election  to  take  under  the 
will.  Houston  V.  Lane^  62  la.  291,  17  N.  W 
514. 
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Louisiana  Supreme  Cotirt— June  29,  1914 
Sali  La.  782;  66  So.  199. 


A  summary  brder  barring  persons  from 
ssFfing  aa' jurors,  -because  they  retttmed  a 
verdict  of  aksquittal,  where  it  is  thought  by 
the  .public. that  there  i^ould  have  he&k  a  coa- 
viction^  is  void,  no  law  authorising  it,  even 
under  the  maxim,  salus  populi  suprema  lex: 
it  not  being  necessary,  or  useful,  for  exclusion 
of  unfii  jurors  from  juror  service,  and  the 
infliction  of  punfshkn^nt  not  being  permissible, 
UAless  denounced  by  the  Legislature,  and  un- 
less preceded  by  trial. 
■  [See  note  at  tod  of' this  case.] 

Application  by  I.  H.  Teat  for  writs  of 
mandamus  and  prohibition  to  John  R.  Land. 
Judge  of  First  Judicial  District  Court  in  and 
for  Parish  of  Gaddo,    Thfe  facts  am  stated  ia 

the  opinion.    Mandamus  oBAirrvD. 

'  •.     •  • 

Lewtit  C.  Buit^  for  ap|>licftni. 

[783]  pBOvoexr,  J.~^The  respondent  judg* 
having  made,  and  caused  to  be  entered  upon 
the  mitvutes  of  his  court,  an  order  forever  bar- 
ring the  i'da  tot-  from  serving  as  a  juror  in  the 
parish  of  Caddo,  the  relator  unsuccessfully 
applied  to  him  to  rescind  said  order  as  being 
ultra  virea  and  null,  and  now  seeks,  by  the 
pretent' proceeding,  to  have  this  court,  under 
its  supervisory  power  over  inferior  courts,  di- 
rect" th^  respondent  to  rescind  said  order 
The  court  of  the  respondent  is  the  First  ju- 
dicial'district  court  of  the  state  and  the  sole 
court  liatfng  jurisdiction   in  the  parish  of 
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Caddo,  where  tlie'iSDlaif>r>Ih/€8,  of  cases  triable 
bv  jurv. 

The  relator  was  one  of  the  12  jurors  in  the 
cArife  hf  s^tfett  V.  HaMy ' ». •  lAtijle  aiia  AnVia 
Bond,  Ilia  Wife;  •  The  Vwrdict  in  this  case 
was  so  different  from  what  the  public  ex- 
jipcied  that  a  jnast  meeting  was  held  at  which 
the  following  resolutions  were  adopted: 

*'\Ve  oopfront  a  deplorable, and  intolerable 
situation  that  demands  a  remedy,  and  the 
remedy  should  be  applied  without  delay  and 
witliAuif  ifttvivr.  Th«fMta  aa  se  stu{f#nd0itt, 
so  bold,  so  astounding,  that  nc^  riglit-t^lhk- 
ing  citizen  can  fail  to  see  them  and  discern 
in  them  a  significance  that  is  appalling.  Thedc 
are  the  facts:  High  crime  can  be  committed 
boldly  in  Caddo  parish;  hiimaji  life  can  be 
taken,  not  ii;i  self-defense,  nor  in  the  hot  pas- 
bion.  of  physical .  encounter^  but  with  calm- 
ness and  deliberation;  a  ma^  can  be  shot 
down  like  a  dog  without  a  chance  of  d^f^p^e 
or  escapci  and  without  warning  of  his  peril. 
Justice  is.  invoked;  the  court  assumes  its 
I'e^ponsibility;  the  trial  is  held  before  a  jury; 
the  verdiet  of  acquittal  is  promptly  returned; 
the  law-liVlng  community  is  shocked  beyond 
('xpression.  "" 

*  ^It  fir  'Aot  one  ini^iicie  only/  Hut  tfierfe  a  A 
many  instances,  wKeTe  justice  lias  been  tio- 
laied  an<S(  her  plea  has  been  unheeded.  It  has 
been  an  accumulation,  with  one  instance  bold- 
ly erowning  all. 

*'We  are  aot  dumbv  nor  do  we  feel  helpless, 
nor  can  we  afford  to  remain  pasfiive.  There- 
fore beit  ^ 

•*|lesolved  by  the  citizens  of  Caddo  parish, 
in  C?^l  n;ia^  meeting  assemjided:^  It  is  the 
Kense  of  this  meeting,  and  it  ia. hereby  urged 
upon  the  court,  that,  the  names  of  the  jurors, 
to  wit,  J.  G»  Uester^  George  Ray,  W.  £.  Boss, 
I.  H.  Teat,  Robert  Moss,  Fred  Wlut|ne}^<sr,  .A. 
K.  Lide,  G.  W.  Thotaas,  O.  C.  Merret,  L.  M. 
Caraway,  J.  W.  Kent,  and  R.  H.  Browning 
whb  tried  the  (iase  Of  the  State  v.  Harvey  S. 
rittlfe  and  His  Wife,  Anna  Bond  Little/ in- 
di)?ted  for  the  murder  of  J.  JT.  Van  Clete,  be 
ijiiscribed  upon  the. records  o.f  the  poiirt,  and 
they  shaJll  be  forever  barred  aa  jurors  in  Cadr 
do  parish,  for  the  reason  that  hj.  their  ver- 
dict of  aequittal  they  have  caused  to  be  liber- 
ated  the  aforesaid  Little  and  his  wife,  when 
the  state  had  proved  their  quilt  beyond  a 
doubt.  Stxch  a  verdict  can  be  viewed  in  n6 
otlier  light  tha^  as  a  gross  miscarriage  of 
justice  and  of  law»  which,  in  its  effect,  is  an 
encouragement  to  others  who  may  bfs. inclined 
to  take  human  life  on  the  flimsiest  of  pre- 
texts, relying  upon  their  plea  of  self-defense 
or  the  so-called  unwritten  law  in  juatifica." 
tion  of  thei^  murderous  deeds." 

This  mass  meeting  is  said  to  have  numberf)d 
90tae  d,000,  and  to  have  been;  composed  of  the 
liest  elements  of  the  city  of  Shrevepevt  and 
parish  of  Caddo,  and  have  been'  addressed  by 
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the  leading  citizens  of  that  community »  and 
we  have  no  doubt,  from  the  facta  as  stated  by 
the  respondeat  in  .his  return,  that  its  sense 
of  outrage  was  fxiUy  justified;  but  we  are  oon- 
straiited  to  hold  that  the  remedy  for  the  con- 
ditions thus  complained  of  is  not  the  one 
which  our  learned  brother  has  adopted.  We 
know  of  no  law  which  authorizes  such  an  or- 
der to  be  made.  "Salus  populi  suprema  lex" 
might  be  such  a  law,  if  such  an  order  were 
necessary,  or  even  useful,  for  the  exclusion 
of  unfit  jurors  from  jury  service;  but  it  is 
not.  It  is  not  necessary,  because  our  law  has 
already  made  fuU  and  ample  provision  for  the 
exclusion  of  unfit  jurors;  and  it  is  not'  use- 
iul,  because,  if  it  stood  as  the  sole  authori- 
ty  for  the  exclusion  of  the  relator  as  a- jurtiv, 
the  relator  wiuld  Hot  be  excluded.  Jf  the  re- 
lator were  excluded  from  some  future  trial, 
not  because  he  was  in  fact  an  unfit  person 
to  serve  on  a  jury,  but  beoatise,  whether  he 
was  fit  or  unfit,  this  order  had  legally  dis- 
qualified him,  the.  consequence  would  be  that 
the  vierdlc^t  of  the  jury,  frOm  which  the  re- 
lator had  thus  been  excluded,  [785]  would, 
lor  the  reason  ol  this  exclusion  of  the  relator, 
have  to  be*  set  aside.  Hence  this  order  can 
serve  no  useful  purpose,  so  far  as  concerns 
the  exelusion  of  the  relator  from  future  jury 
service. 

The  only  purpote  it  could  possibly  serve 
would  be  to  punish  relator,  or  to  make  of  him 
an  object  lesson  to  future  jurors ;  and  it  goes 
almost  without  saying  that  this  eannot  be 
done,  in  the  absence  of  any  law  to  authorize 
it.  Under  our  law,  punishment  eannot  be 
inflicted  unless  denouaced  by  the  L^islature 
and  "Unless  preceded  by  trial;  and  the  law 
whi«h  invests  all  men  with  ths  inalienable 
rights  of  life,  liberty,  and  the  piirsuit  of  hap^ 
piness  stands  in  the  we;y  of  any  person  being 
thus: summarily,  and  autocratically  made  use 
of  for  the  purpose  of  furnishing  an  object 
lesson  t4>  future  jurors. 

It  is  therefore  ordered;  adjudged,  and  der 
creed  that  a  writ  of  maadamus  issue  to  the 
Honorable  John  R.  Land»  judge  of  the  First 
judicial  district  court  in  and  for  the  parish 
of  Caddoy  directing  and  ordering  him  to  re- 
scind and  cancel  the  order  made  by  him  on 
March  17,  1914,  barring  the  relator  herein,  I. 
H.  Teat,  as  a  juror  for  the  parish  of  Caddo. 


KOTE. 

Power  of  Conrt  to  Ezdude  Person  from 

Jury  Service. 

In  the  reported  case  it  appears  that,  pur- 
suant to  a  resolution  of  a  mass  meeting  of 
citizens  dissatisfied  with  the  verdict  in  a 
criminal  case,  an  order  was  made  excluding 
the  members  of  the  jury  who  rendered  that 
verdict  from  future  jury  service.    That  order 
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•the  court  holds  to  have  beeif  unauthorised, 
and  on  the  petition  of  a  member  of  the  jury 
issues  a  writ  of  mandamus  to;  compel  -  its  va- 
cation. A  very  simliar  order  was  rerviewed 
in  People  v.  Murray,  85  Cal.  350,  ^  Pae. 
666.  In  that  case  it  appeared  that  the-  prose- 
cuting attorney  moved  to  discharge  from  the 
jury  list  the  members  of  a  jinry  which  had 
just  returned  a  verdict.  The  trial  judge, 
after  criticizing  the  verdict, 'said:  "This 
court  has  no  further  use  for  the  twelve  gentle- 
men that  were  sitting  upon  that  panel.  They 
will  be  discharged.''  The  opder  being  com- 
plained of  by  a  person  subsequently  -convicted 
at  the  same  term,  the  court  based  its  ruling 
on  the  ground  th^t  he  was  not-  prejudiced 
thereby,  but  commented  on  the  order*  as  fol- 
lows: ^1t  must  be 'Conceded -that  this  was  a 
novel  proceeding.  Ordinarily,  a  court  would 
not  be  justified  in  discharging  a  jury  because 
it  had  returned  a  rerdict  w*hich  did  not  meet 
with  the  approval  of  the  court.  Dut  the  ver- 
dict might  be  such  as  to '  convince  the  court 
that  the  jury  had  purposely  and  wilfully  dis- 
regarded the  evidence  and  returned -«  verdict 
in  violation  of  their  sworn  duty.  Under  such 
circumstances  the  court  would  not  only  be 
justified  in  discharging  the  jurors,  but  it 
would  be  its  duty  to  do  so.  '  The  judge  of  the 
court  below  seems  to  have  been  of  the  opinion 
that  the  verdict  returned  in  the  case  referred 
to  was  such  as  to  justify  the  action  taken, 
and  in  the  absence  of  any  showing  to  the  con- 
trary, we  must  presume  in  favcvr  of  the  ac' 
tion  of  the  court.*' 

The  reported  case  appears  to'be  unique  in 
respect  to  th^  fact  that  one  of  the  exoliided 
jurors  made  application  fi^  tk<  vacation  of 
the  order  of  exclusfont  The  court  refers  to 
the  order  as  a  ''punishment''  by  which  the 
juror's  ^'inalienable  rights  uf  life,  lifberty  and 
the  pursuit  of  happiuess''  are  invaded.  A 
somewhat  different  view  of  the  nature  of  jury 
service  was  expressed  in  G«rreU)  r.  Weinberg, 
54  8.  C.  127,  31  S.  E.  S41j  34  S.  E.  70,  whsre- 
in  it  was  said:  '-Ind«'ed,  service  on  a  jury 
is  not  a  matter  of  right,  but  a  bmiter  of  pub- 
lic duty>  the  performance  ot  which  is  enforce- 
able by  proper  penalties.  It  cannot  be  re« 
garded  as  a  privilege,  but  on  the  contrary  is 
usually  regarded  as  a  burden.  Hence  we  see 
no  reason  why  the  state  may  not,  from  time 
to  time,  make  such  alterations  in  the  law 
prescribing  the  qualifications  of  a  juror  by 
legislation,  either  condt'itiitional  or  statutory, 
as  the  case  may  require,  as, may  h^  regarded 
most'  conducive  to  the  public  welfare.  'A  citf- 
zen  cannot  claim  any  vested  right  in  any 
statutory  privilege  or  exemption,  unless  it 
rests  upon  some  consideration  importing  into 
it  an  element  of  contract." 
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Florida  Supreme  Odurt — December  2,  1913. 
60  Pta.  415;  63  So.  7 IS. 


S«A0ieiit« 

,.  A  specification  in.  a  demur r9r  that  a  *'plea 
presents  ^o  defense  to  the  cause  of  action," 
may  not  be  wholly  insufldcient  where  the  plem 
is  shori  and  contains  specific  statemenu. 

Soope  and  Effeot  of  Heuiirrer. 

A  demilfrer  is  addressed  to  a  plea  as  an 
entirety;  4nd  questions  its  legal  sufficiency 
as  the  statemif^nt  of  a  defense. 

'Saik&e. 

If«  c<^nsidered  as  a  whole,  a  plea  does  not 
in  substance  sufficiently  present  all  of  the  es- 
sential elements  bf  a  valid  defence  to  tbe 
declaration  or  to  a  designated  count  thereof, 
to  which  it  M  directed,  a  demurrer  thereto 
should  be  sustained. 
Carriem  pt  Piiaaenfl^vs  "-  8af a  Place  for 

poliTery  )6f  Bansase- 

A  primary  duty  of  a  railroad  common  car- 
rier imposed  by  law  is  to  maintain  a  suitable 
and  siife  place  for  th(^  delivery  of  baggage  t>» 
passengers  at  their  destination  on  the  earner's 
line;  and,. in  so  far  as  it  affects  the  safety  of 
passengers, in  th«  delivery  of  their  baggage* 
this  duty  cannot  be  delegated  to  another. 
whether  it;  be  a  separate  and  independent  cor- 
poration of  a  mere  emptoyee,  so  as  to  relieve 
the  cafrier  <)f  its  TegaMlabiHty  for  an  injury 
to  the  passenger  caused  by  the  neg<i|s«ieif 
of  those  engaged  in  delivering  baggage  to  a 
passengfer  ''on  Quid  premises  used  by  too  oarrier 
i6r  that  purpi^se. 

[See  note  at  end.  of  this  case.] 


'  Wliat^er  may  be  the  rule  of  liability  where 
injury,  J»  ^used  by  the  negligence  of  the 
employees  of  imi  ^independent  contractor  in 
other  instances  and  circumstances,  it  does 
not  operate  to  relieve  common  carriert*  from 
their  primary  duty  to  maintain 'safe  arMuuno- 
dations  for'  their  passengers  in  tlie  delivcfy 
to  Uiem  ol  their  baggage  at  the  point  of  des- 
tination; nor  does  thb  rule  exempt  such  car- 
riers .from  the  legal  consequences  of  the 
negligci^ce  of  those  engaged  in  the  delivery  of 
baggage  to  passengers,  whether  thooe  em- 
ployed in  suA  delivery  be  the  employees  of 
the  carrier 'or  other  independent  corporations 
using  and  directing  their  ot*n  employees  is 
the  di?livery  of*  bag^ge  to  passengers  at  their 
destination  on  tht  depot  premises  used  by 
the  carrier. 

[See  note  at  end  of  this  case.] 


The  duty  of* -the  oarrier  to  maintain  a  suit- 
able  and  .safe  place,  fpr  the  delivery  of  bag- 
gage to  pf^fsenge^s  ^t  their. destination  on  the 
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carrier's  line  is  not  obange<l /when  the  carrier 
U8C8  the  premiseii,  employees  and  facilities 
of  anotlier  independent  corporation  as  its 
agency  for  aiich  delivery  of  baggage  to  pas- 
sengers.  "      *' 

[See  hole  at  end  of  thitt  ca«e.] 

Same. 

Whether  the  carrier  owns  or  cohtrols  the 
preniises  or  not,  and  whether  the  carrier 
exercises  any  authority  or  direction  over  the 
employees  so  engaged  or  not,  the  carrier  is 
not  relieved  of  the  legal  consequences  of  the 
negligence  of  the  employee  resulting  in  in- 
jury to;  a  passenger  of  the  carrier  while 
properly  engaged  with  the  employees  in  re- 
ceiving His  baggage  on  the  depot  premises  at 
his  destination. 

[See  note  at  end  of  this  cajse.] 

Same.' 

In  an  action  for  injuries  to  a'  passenger 
alighting" from  a  railroad  company's  train  at 
his  destination  in  the  depot  of  an  independent 
terminal  company  sustained  by  the  falling 
of  a  tn^nk  from  a*  pile  on  the  trunk  platform, 
while  the  passenger  was  engaged  in  identify- 
ing his  baggage  for  delivery,  a  plea,  that  the 
terminal  company  "is  a  separate  and  inde- 
pendent corporation,  engagtMi  in  receiving  and 
delivering  baggage  to  passengers^  ^t  the  ter- 
minal depot  over  whose  employees  and  over 
which  corporation  the  defendant  railroad  com- 
pany has  no  control,  and  is  not  engaged  in 
any  way  in  its  management,  and  that  the  ter- 
minal company,  its,  accents  and  servants  are 
not  the  agents  and  servants  of  the  defendant 
railroad  company  except  for  the  purpose  of 
storing  ancf  delivering  baggage  discharged 
from  defendant's  trains,  doi^s  not '  state  a 
defense  to  the  action,  sinee  the  duty  of  the 
defendant  railroad  company  to  provide  a  safe 
place  for'  the  delivery  of  baggage  to  pas- 
sengers at  their  destination  on  the  defendant's 
line  cannot  be  delegated  to  another. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

»  •  . 

Error    to    Circuit,  Court,    Duval    county: 

GiBBS,  Judge. 

Action  for  dajmages.  Nils  Johnson^  plain- 
tiff, and  Florida  .East  Coast  Bailroad  Com* 
pany,  defendant.  Judgment  for.  defendant 
PluintilT  brings  error.     REVEBf^io. 

,  '  •  *  » 

[417]  The  declaration  alleges: 
"Nils  Johnson,  plaintiflT,  by  Kichacd  P.  Dan- 
iels, Jr.,  and  Lucien  H.  Boggs,  his  attorneys, 
sues  Florida  Eart  Coast  Railroad  Company, 
m  corporation,  defendant,  for  tlvis  to  wit: — 
That  on  to  wit:  the  first  day  of  April, 
1008,  and  at  all  times  thereafter,  the  defend- 
ant was  and  is  the  owner  of  a  certain  line  of 
railway,  and  a  eommon  carrier  oi  passengers 
thereon  for  hire  to  Wit:  from  St.  Augustine 
[418]  Florida,  to  Jacksonville,  Florida,  and 
in  connection  therewith  makes  use  of  a  cer- 
tain terminal  station  in  said  Jacksonville, 
Florida,  to  wit:     the  terminal  station  of  the 
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Jacksonville  Terminal  Company^  for  the  dis- 
charge, care  and  reception,  of  pas^eiigers 
alighting  from  said  trains,  and  their  luggage; 
tjiat  on. or  about  the  first  day  of  April,  1908, 
the  plaintiff  took  passage  upon  the>  defend- 
ant's said  line  of  railway,  and  the  defendant 
accepted  the  plaintiff  •  as  its  passenger,  for 
certain  rewfird  to  it  in  that  behalf  paid,  to 
be  conveyed  from  said  St.  Augustine  to  aaid 
Jacksonville  and  the  plaintiff  likewise  then 
and  there  delivered  to  the  defendant,  and  the 
defendant  then  and  there  received  of  the  plain- 
tiff, certain  baggage  of  the  plaintiff,  to  be 
likewise  conveyed  by  the  defendant  from  aaid 
St.  Augustine  to.  said  Jacksonville;  thfit  aft- 
er plaintifTs  arrival  in  sbid  Jacki}on\'i]Ie,  to 
wit,  on;  the  third  day  of  April,  1^08,  the 
plaintiff  at  the  invitation  of  the  said  Jack- 
sonville Terminal  Company,  its  agents  or 
servants  which  was  then  and  there. the  agent 
.of  said  defendant  f<^  the  purpose  of  the  care, 
accommodation  and  reception  of  passengers 
and  their  baggage  discharged  from  defend- 
ant's traina,  entered  upon  the  baggage  prem- 
ises, to.  wit.:  the  liaggage  platform  of  said 
Jacksonville  Terminal  Company  for  tlj^e. pur- 
pose of  identifying  his  said  baggage,  and 
whiL^  BO  upon  said  baggage  platforpi,  <me  of 
a  certain  pile  of  trunks,  carelessly^  i^egligent- 
ly  and  insecurely  piled  or  left  piled  upon  said 
platform,  violently  fell  upon  the  plaiati^  an^ 
broke  his  right  leg,  and  the  plaintiff  thereby 
became  and  was  sick,  sore,  wounded  and 
bruised,  and  suffered  great  anguish  of  mind 
and  body,  and  was  forced  to  expend  large 
sums, of  money  for  necessary  niedical  attend- 
ance, nursing  and  hospital  treatment,  notwith- 
standing which -the  plaintiff  became  and  is 
permanently  [419]  disabled  and.lametby  rea- 
son of  said  injury  to  said  limb.  And  plain- 
tiff avers  that  Bftid  injury  occurred  tq  him 
l»y  the  negligence  of  the  defendf^nt^  its,  agents, 
servants,  and  employees  in  so  inviting  iiim  to 
enter  upon  said  baggage  platform,  which  was 
then  and  there  not  a  reasonabiiy  sfife  place, 
and  in  not  maintaining  said  baggi^^  plat- 
form in  a  reasoyiably  safe  condition. 

Wherefore  the  plaintiff  sues  th«  defendant 
and  claims  Tw.enty  Thousand  Dollars  dam- 
ages." 

Am0«g  ^ther  pleas  the  f piloting  was  filed : 
'!And  for  a  fifth  plea  the  defendant  says  that 
the  Jacksonville  Terminal  Company  is  a  sep- 
arate and  iadependent  corporation,  engaged 
in  reoeiviog  and  delivering  baggage  to  pasaen- 
gecs  going  to  and  from  Jacksonville,  over 
whose  employees  and  over  which  cprporatipn 
the  defendant  has  no  control,  and  is  npt  en- 
gaged in  any  way  in  its  management,  and 
that  the  said  Jacksonville  Terminal  Company, 
its  agents  and  servants  are  not  the  agents 
and  servants  of  the  defendant,  except  for  the 
purpose  of  storing  and  delivering  .baggage 
discharged  from  defendant's  trains,  and  for  no 
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other  purpose/'  A  demurrer  to  this  plea  on 
the  grounds  that  it  presents  no  defense,  that 
it  is  not  responsive  to  the  declaration,  and 
that  it  admits  the  agency  of  thel  terminal 
oompany,'  was  overruled:  Hie  phiintiff  re*- 
fused  to'  join  Issue  on  this  plea  or  to  file  a 
replication  thereto.  Final  judgment  for  the 
defendant  ^as  rendered,  and  the  plaintiff 
took  writ  of  error. 

'  Damiel  d  Boggg  for  plaintiff  in  error. 
John  E,  Sartridge  for  ^eftodant  in  error. 

WHrmEU>,  J.  (after  stating  the  faot».) — 
The  declaration  alleges  that  the  defendant 
railroad  "comfpany  "makes  use  of  .    the 

terminal  station  of  the  Jacksonville  Terminal 
Company  for  the  discharge,  care  and  recep- 
tion of  pas^ngers  alighting  from  (defend* 
ant's)  trains,  and  their  baggage^,''  that  the 
defendant  transported  1420]  the  plaintiff  and 
his  haggage  from  St.  Augustine  to  Jackson- 
ville, -  and  that  "after  plaintiffs  arrival  in 
Jacksonville,  ...  the  plaintiff  at  the  in- 
vitation of  the  .  .  1  Jacksonville  Terminal 
Oompany,  its  agents  or  servants  which  was 
then  and  there  the  agent  of  said  defendant 
for*  the  purpose  of  the  care,  acc<nnmodation 
and  reception  of  passengers  and  their  bag- 
gage discharged  from  defendant's  trains,  en- 
tered tip6iA  the  baggage  premises,  to  wit:  t^e 
baggage  platform  of  said  Jacksonville  Termi- 
ntfl  Company  for  the  purpose  of  identi'fying 
his  said  baggage,  and  while  so  upon  said  bag- 
gage platform,'  on^  of  a  certain  pile  of  truMn, 
carelessly,  negligently  and  insecurely  piled  or 
left'  piled  upon  said  platform;  violently  fell 
Upon  the  plaintiff  injuring  him ;  and  plaintiff 
avers  that  said  injury  oecufi^ed  to  him'  by  tKe 
negligence  of  t^e  defendant,  its  algents,  serv- 
ant ahd-  employees  in  so  inviting  him  to  en- 
ter upon  said  baggage  platform,  which  was 
then  ami  there  not  a  rea^nably  «afe  place* 
and  in  not  maintaining  said  baggage  plat- 
form in  a  reasonably  safe' condition." 

Under' these  allegations  the  negligence  re- 
lied on  by  the  plaintiff  is  ''the  negligence  of 
the  defendant,  its  agents;  servants  and  em- 
ployees in  inviting  him  to  enter  upon  said 
baggage  platform  which  was  not  ...  a 
reasonably  safe  place,  A.nd  in  not  maintaining 
said  baggage  pliBitform  in'  a  reasonably  safe 
condition.'"'  It  is  alleged  that  -the  defendant 
railroad  company  "makes  use  of  .•  '.  .  the 
terminal  station  of  the  Jacksonville  Terminal 
Company,  for  the  discharge,  care  and  recep- 
tion of  passengers  alighting  from  its  trains, 
and  their  l)aggage,'*'and  that  the  Jacksonville 
Terminal  Ccnnpany  was  the  agent  of  the  de- 
fendant railroad  company  "for  the  purpose 
of  the  care;  accommodation  and  reception  of 
[4211  passengers  arid  their  baggage  dis- 
charged from  defendant's  trains.*' 

The  plea  in  effect  avers  that  the  terminal 
company  "is  a  separate  and  independent  cor- 


poration, engaged  in  receiving  and  delivering 
baggage,  . '  .  .  over  whose  employees  anil 
over  whidh  corporation  the  defendant  has  no 
control,  and  (ihe  said  defendant)  is  not  en- 
gaged in  any  way  in  its  management,"  and 
that  the  terminal  company,  its  agents  and 
.servants  are  tiot  ihe  agents  and  servants  of 
the  defendant,  except  for  the  purpose  of  stor- 
ing and  delivering  baggage  discharged  from 
defendant's  trains. 

It  is  contended  for  the  defendant  that  the 
speciiicationg  of  the  demurrer  to  the  plea  viz: 
that  it  presientB'  no  defense  to  the  action,  that 
it  is  not  resl)on8ive  to  the  declaration,  and 
that  it  admits  the  agency  alleged,  are  not 
proper  grounds. of  a  demurrer,  if  they  be  ap- 
propriate in  a  motion  to  strike  the  plea; 
and  that  the  sufficiency  in  law  pf  the  plea  as 
a  defense  to-  the  declaration  was  not  raised 
by  the  grounds  of  the  demurrer. 

Even  if  it  can  be  said  that  the  last  two 
grounds  of  the  demurrer  do  not  properly 
question  the  legal  sufficiency  of  the  plea  as  a 
defense  to  the  declaration  as  it  is  framed,  the 
first  specification  is  that .  the  "plea  presents 
no  defense  to  the  cause  of  action-"  This  gen- 
eral ground  of  demurrer  considered  in  the 
li^t  of  the  specific  statements  of  the  rather 
brief  pleadings,  is  not  wholly  insufficient  to 
present  the  question  of  the  legal  sufficiency 
of  the  plea  as  a  defense  to  the  action. 

A  demurrer  is  ad  dr  esse  J  to  a  plea  as  an  en- 
tirety, and  questions  its  legal  sufficiency  as 
the  statement  of  a  defense.  If,  considered  as 
a  whole,  a  plea  does  not  in  substance  suflS- 
ciently  present  all  of. the  essegatial  elements 
[422]  of  a  valid  defense  to  the  declaration  or 
to  a  'designated  count  thereof,  to  which  it  is 
directed,  the  demurrer  shoulid  be  sustained. 

Taken  as  a  whdie,  ihe  plea  in  substance 
avers  that  the  terminal  company  is  a  sepa- 
rate and  independent  corporation  engaged  in 
receiving'and  deliverfng  baggage  to  passen- 
gers, over  whose  employees  the  defendant  has 
no  control,  and  that  as  such  separate  and 
ill  dependent  corporation  th^  terminal  com- 
pany is  the  agent  of  the  defendant  only  for 
the  purpose  of  storing  and  delivering  bag- 
gage discharged  from  defendant's  trains.  The 
question  to  be  determined  is  whether  the  al- 
leged negligence  in  inviting  the  plaintiff,  a 
{>assenger  alighting  from  the  defendant's 
train,  to  the  baggage  platform  of  the  terminal 
company  and  the  alleged  dangerous  positkm 
of  the  trunks  on  the  platform,  can  legally  be 
attributed  to  the  defendant  railroad  oompany. 
'  A  primary  duty  of  a  railroad  ooiiimon  car- 
rier imposed  by  law  is  to  maintain  a  suitable 
and  safe  place  for  ihe  deliTery  of  baggage  to 
passengers  at  their  destination  on  the  carri- 
er's line ;  and  in  so  far  as  It  affects  the  safety 
of  passengers  in  the  delivery  Of  their  bai^age, 
this  duty  cannot  be  delegated  to  another, 
whether  it  be  a  separate  and  independent  cor- 
poration or  a  mere  employee,  so  as  to  relieve 
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the  carrier  of  its  liability  for- an  injury  to  the 
passenger  caused  by  the  negligence  of  those 
engaged  in  delivering  baggage  to  a  passenger 
on  the  pxemises  used  hy  the  carrier  for  that 
purpose.  See  2  Hutchinson  on  Carriers,  Sec. 
938.  Whatever  nay  be  tlie  rule  of  liability 
where  injury  is  caused  by  the  negligence  of 
the  employees  of  an  independent  contractor 
in  other  instances  and  eircumstances,  it  does 
not  opM'ate  to  relieve  oommon  carriers-  from 
their  primary  duty  to  [423]  maintain  safe 
accommodations  for  their  passengers  in  the 
delivery  to  them  of'  their  baggage  at  the  point 
of  destination;  nor  does  the  rule  exempt  such 
carriers  from  the  legal  consequences  of  the 
negligence  of  those  engaged  in  the  delivery 
of  baggage  to  passengers,  whether  those  em- 
ployed  in  Much  delivery  be  the  employees  of 
the  carriers  or' other  independent  corporations 
using  and  directing  their  own  employees  in 
the  delivery  of  baggage  to  passengers  at  their 
destination  on  the  depot  premises  used  by  the 
carrier.  The  duty  of  the  carrier  to  maintain 
a  suitable  and  safe  place  for  the  delivery  of 
baggage  to  passengers  at  their  destination 
on  the  carrier's  line(  is  not  changed  when  the 
carrier  uses  the  premises,  employees  and  fa^ 
cilities  of  another  independent  corporation, 
as  its  agency  for  sueh  delivery  of  baggage  to 
passengers.  Whetlier  the  carrier  owns  or 
control  the  premises  oar  not,  and  whether  the 
carriei*  exercises  any  authority  or  direction 
over  tlie  employees  so  engaged  or  not,  the  car- 
rier is  not  relieved  of  the  legal  oonsequetices 
of  the  negligence  of  the  employees  resulting 
in  injury  to  a  passenger  of  the  carrier  w^hile 
properly  engagt'd  with  the  employees  in  re* 
ceh'ing.  his  baggage  on  the  depot  premises 
at  his  <letitination.  See  Thompson  on  Neg. 
Sees.  605,  600,  2804,  3.392  and  authorities 
cited;  Herrman  v.  Great  Northern  R.  Co.  27 
Wash.  172.  88  Pac.  82,  57  L.R.A.  390;  Ben- 
nett V.  Louisville,  etc.  R.  Co.  102  U.  8.  577,  26 
U.  S.  (L.  ed.)  235;  Illinois  Cent.  H.  Co.  v. 
Griffin,  60  Fed.  278,  63  U.  S.  App.  22,  25 
C.  C.  A.  418;  Montgomery,  etc.  K.  Co.  v. 
Thompson,  77  Ala.  448,  54  Am.  Rep.  72;  Pen- 
field  V.  Cleveland,  etc.  R.  Co.  29  App.  Div. 
413,  60  N.  Y.  S,  79;  Floody  v.  Great  Northern 
R.  Co.  102  Minn.  81,  112  N.  W.  875,  1081,  18 
L.R.A.(N.S.)  1106:  Elliott  on  Railroads  (2nd 
ed.)  Sec.  1590;  Atlantic  Coast  Line  R.  Co. 
V.  McCormick,  59  Fia.  121,  52  So.  712. 

[424]  The  plea,  in  effect  avers  *'that  the 
said  Jacksonville  Terminal  ■  Company,  its 
agents  and  servants  are  .  .  .  the  agents  and 
servants  of  the  defendant,  .  .  .  for  the 
purpose  of  storing  and  delivering  baggage 
discharged  from  defendant's  trains."  The 
averment  of  the  plea  that  the  tfvminal  com- 
pany, "is  a  separate  and  independent  corpo* 
ration,  engaged  in  receiving  and  delivering 
baggage '  to  passengers  going  to  and  from' 
Jacksonville,  over  whose  emplby.ees.  and  over 
which  corporation  the  defendant  has  no  con- 
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trol,  and  is  not  engaged  in  any  way  in  its 
management,"  does  not  relieve  the  defendant 
common  carrier  of  its  legal  liability  for  the 
negligence  of  the  employees  of  its  agenta  who 
are  engaged  in  delivering  baggage  on  the  de- 
pot premises  to  .passengers  there  alighting 
from  defendant's  train. 

The  averment  of  the  quoted  plea  does  not 
state  the  essential  -  elements  of  a  defensia  to 
the  allegations  of  the  declaration  tliat  "after 
plaintiff's  arrival  in  Jacksonville  .  .  .  the 
plaintiff  at  the  invitation  of  the  said  Jack^ 
sonville  Terminal  Company,  its  agents  ■  and 
servants  which  was  then  and  there  the  agent 
of  said  defendant  for  the  purpose  of  the  care, 
accommodation  and  reception  of  passengers 
and  their  baggage  discharged  from  defend- 
ant's trains,  entered  the  baggage  premises,  to 
wit,  the  baggage  platform  of  said  Jackson- 
ville Terminal  Company  for  the  purpose  of 
identifying  his  said  baggage,  and  while  so 
upon  the  baggage  platform,  one  of  a  certain 
pile  of  trunks,  carelessly,  negligently  and  in* 
securely  piled  or  left  piled  upon  said  plat* 
fonn,  violently  fell  upon  the  plaintiff*'  Mid 
injured  him. 

'  The*  terminal  company  and  its  employees 
while  engaged  on  the  depot  premises  in  de- 
livering baggage  to  a  passenger  alighting 
there  from  defendant's  train,  were  perform^ 
ing  [425]  a  primary  •  duty  imposed  by  law 
upon  the  carrier  defendant  to  maintain  a  suit- 
able and  sale  plaoe  for  the  delivery  of  baggage 
to  passengers- at  their  destination  on  its  line 
which  duty  cannot  be  delegated  so  as  to  avoid 
responsibility  for  its  performance;  and  the 
defendisnt  carrier  is  liable  for  the  legal  coni 
sequences,  of  a  negligent  performance  of  that 
duty  by  the  employees  of  the  terminal  com- 
pany. 

The  judgment  is  reversed. 

Shaekleford,  C.  J.t  and  Taylor,  Cockrell  and 
Hocker,  J.  J.,  concur. 


NOTE. 

Dnity  of  Carrier  to  ProTide  Safe  Plaoe 
for  Delivery  of  BagKago  to  Passea- 
^r. 


In  the  few  instances  in  which  the  -question 
has  arisen,  it  has  been  held  that*  it  is  the 
duty  of  a  railroad  company  to  provide  and* 
maintain  a  reasonably  safe  place  for  the  de^- 
livery    of    baggage    to    passengers.      Illinois 
Cent.  R.  Co.  v.  Griffin,  80  Fed.  278,  63  U.  S. 
App,  22,  25  C.  C.  A.  413;  Bates  v.  Chicago* 
etc.  R.  Co.  140  Wis.  235,  122  N.  W.  745,  13.S 
Am.   St.   Rep.    1069.     And   see  the  reported - 
case. 

In  Bates  v.  Chicago,  ete.  R.  Co.  supra^  the 
following  facts  appeared:  The  bagigage  room 
of  the  defendant  was  so  constructed  that  a 
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depression  or  pit  extended-  from  the  double 
doorg  at  the  west  «ide'  of  the  room  eastw&rd 
into   the   room   about   twenty-four    feet   and 
nearly  across  the  room.    This  was  about  two 
feet  nine  inches  in  depth  and  slightly  'wider 
than  the  baggage  truck,-  and  it  was  used  iox 
running  the  baggage  truck  into  the  room  so 
that  the  platform  of  the  truck  would  be  piac- 
ticallv  on  a  level  with  the  fioor  of  the  room. 
This  was  an  obvious  convenience,  in  Ibadinlg 
baggage  on  the  truck  and   transferring  th'f 
loaded  truck  from  the  baggage  room  to  tlKf 
platform  which  was  on  tiie  lower  levdl.    At 
both  sides  and  at  the  end  of  this  pit  or  de- 
pression the  floor  of  tlie  baggage  rOotd  was 
available  for  and  used  for  the  deposit  of  bag- 
gjage.  '  The  plaintiff  was  a  passehger-  on  the 
defendant's  road,  and  went  into  the  baggage 
room  with  the  baggage  master  to  identify  her 
baggage  and  have  the  same*  checked.  '  Xear 
where  she  stood  there  was  a  truck  in  the  pit 
or  depression,  and  she  accidentally   step'ped 
between  the-  edge  of  the  truck  and  the  edge 
of  the  pit  or  depression,  breaking  her  leg  and 
sustaining  injuries.    She  had  not  noticed  nor 
had  her  attention  been  called  to  the  pit,  de- 
pression, or  truck'  up  to  this  time.    The  jury 
found,  in  a  special  verdict,  that  the. plaintiff 
when  injured  was  in  the  baggage  room  of  the 
defendant  at  the  invitation  of  the  baggage 
master,  and  that  this  baggage- room  "wli«  not 
then  reasonably  safe  for  the  vse  of  passen- 
gers  invited  thereto  to  identify  their  baggage, 
and  that  this  condition  of  the  ba^n^e  room 
was   the   proximate   cituse  of   tiie   plaintiff's 
injury,  and  tliat  there  was  no  want  of 'ordi- 
nary care  on  the  plaintiff's  part  which  eon>^ 
tributed   to    the    injury.      The    court  "said: 
"Upon  this  state  of  facts  the  defendant  de^ 
nies  the  right  of  the  plaintiff  to  recover  dam- 
ages because  the  construction  of  the  baggage 
room  was  'an  engineering  problem,'  -and  eon- 
tends  that  its  construction  and  inaintenanoe 
was  no  breach  of  duty  to  any  one;   that  it 
was   a   customary    and    usual    mode   of   con- 
structing baggage  rooms  and  handling  bag- 
gage and  necessary  txi  the  easy  and  convenient 
oj)er^tion.of  th^t  branch  pf  the  carrying  busi; 
ncssj    fku/l  that   therefore  the  jury  ^yas,  liot 
warranted  in  finding  tKiat  the  baggage  jroqva. 
was  not  reasonably  safe.     .     ,     .     Generally 
speaking,    and    without    reference    to    special 
btatuiea  ot ..exdeptionad  rules,  the  law  ooniers 
upon  the  master  the  right  iti  construct  and 
maintaih.  his  own  property  and  appliances  in 
his  own  way-  and  according-  to  his  own  judg- 
ment, And  so  long  as  there  is  no  latent  or 
hidden  danger  in  such  construction  or'^main- 
tenance   the    servant    accepting    employment 
from  the  master  does  so  subject  to  this,  right 
of  the  master,- and- assuuiea  the.  risk  of  in- 
jury from  the  open  and  obvious  character  of* 
such  applianoCB.    Consequently  in  such  cases, 
where  the  defect  causing  the  injury  preaenta' 


a  mere  question   of  this  kifid,   courts  have 
sometimes  designated  it  as  a  mere  'queation 
of  engineering,'  meaning  a  question  of  judg- 
ment in   the  construction  of  the  afplianoe 
There  is  no  legal  rule  or  doctrine  by  force  of 
which  a  court  or  jury  is  disabled  from  de- 
ciding a  cause  merely  because  in  such  deci- 
sion  there   may   be   involved    'a   question   of 
engineering.'    The  expression  relates  to  a  con- 
dition of-  fact  pertinent  in  cases  betwem  mas- 
ter and  servautc  a*id  •dot'  to  a  rule  of  law. 
The  rule  above  stated  obtaining  between  mas- 
ter and  servant  and  relied  upon  by  appeHant 
has  no  application  bat  ween  carrier  anid  pas- 
senger, which  was  the  .relation  of  the  parties 
in  tlie  instant  case.  'As  to  the  respondent  it 
was  the  duty  of  appellant  to.  Iiave  its  baggage 
room  reasonably  safe.     ...     Whether  or 
not  the  appellant  performed'  this  duty  may 
be  a  question  of  ]a\y  or  a  question  of  fact,  and 
the  inquiry  in  the-  instant  caae   is   whether 
there  was  sufficient  evideneo  to  go  to  the  jury 
on  this  point.     .    .    «     Whether  the  baggage 
room  constructed  as  described  was  reasonably 
safe   for  the  ude  of  passengers  claiming  or 
identifying  baggage  therein  was  in  the  case 
at  bar,  we  think  a  question  for  the  jury»  not- 
withstanding the  particular  defect  which  ren- 
dered it  unsafe,  inhej^  in  a  plan  of  the  room 
deliberately  adopted  and  used  at  La  Groew 
and  elsewhere  by  the  appellant.    N4»t  that  the 
jury  may  .at  its  will  condemn  tmj  pian  or 
building  as  not   reasonably   safe,,  but   faets 
and  circumstances  may  be  laid  before  them 
tending  to  show  that  the  building  is. danger- 
ous for  the  use  to  which  it  is  put  by  the  car- 
rier, and  it  is  for  the  court  to  aay  whether 
the  evidence  has  any  such  tendency,  and  for 
the  jury  to  pass  upon  its  weight  and  auffi- 
oieHCy.     No  doubt,  if  the  baggage   room  so 
constructed  was  only  for  the  purpose  of  trans- 
ferring baggage  to  and  from  outgoing  and  in- 
coming trains  with  the  truck  described^  there 
would  be  no  evidence  of  its  insufficiencv  for 
that  purpose,  but  when  it  is  jalao  used  as  a 
place  for  passengers  to  enter  and  walk  about 
in  for  the  purpose  of  identifying  ba^^gage  at 
all  hours  and  under  All  conceivable  conditions 
of  congestion  of  baggage,  it  may  well  be  found 
to  have  been- so  constructed  as  to  be  danger- 
ous to  those  passengers  so  using  it.    The  find- 
ing of:  the  jury  covers  fcoth  construction  and 
maintenance^  and  the  maintenanee  of  this  un- 
guarded opening,  in  a  bagga4^  room  used  for 
such  purposes' might  well,  upon  the  evidence 
before   the   jury,   be    found,  to   constitute  a 
failure  to  maintain  the  bajgga|;e  room  in  a 
reasonably  safe  condition.    It  is  not  neeeasaiy 
to  this  to  say  that  a.  barrier  or  railing  around 
the  pit  or  opening  would  destroy  or  impair 
its  efficiency  f^w  the  purpecejof  loading  or 
unloading  and  removing  baggtige.    JE*or  soeh 
purposes  the  bagsa|;e  room  was  reasonably 
safe.    It  is  only  when  the  additional  nse  by 
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paBsehg^ra  for  the  purpose  of  identification 
is  added  that  the  room  can  be  said  not  to 
iHive  beeti  reasonably  safe  for  such  lidditional 
use.  Criticisms  upon  the  instructions  to  the 
jury  because  such  instructions  permit  the 
jury  to  conaider  whether  or  not  the  appellant 
was  ntfg^igeivt  in  constructing  and  maintuin- 
ing  the  pit  in  question  are  disposed  of  by 
these  considerations^" 

In  Illinois  tent  R.  Co.  v.  Griffin,  80  Fed. 
278,  53  U.  8.  App4  22,  25  C.  C.  A.  413,  where- 
in it  Appeared  thbt  the  plaintiff  entered  the 
baggage  room  hi  order  to  point  out'  the  bag- 
gage wanted,  at  the  invitation  and  for  the 
benefit  of  the  raili^oad  company,  and  was  in- 
jured by  the  falling  of  a  defective  door  wliieh 
she  attempted  to  open,  the  court  said :  **The 
jirhnary  question,  upon  which  all  other  ques- 
tions of  importance  in  this  case  turn,  -is 
wh4>ther  the  railroad  company  was  under  any 
duty  to  the  defendant  in  error  to  nrske  the 
baggage  room  «,  safe  place.  The  contention 
of  the  plaintiff  in  error  is  that  while  rail- 
way waiting  rooms,  platforms,  and  the  ap- 
{^oache)s  thereto,  are  places  to  which  the 
public  having  business  with  the  raiiroad  com- 
pany are  invited,  a  baggage  room  la  neces- 
sarily a  private  place,  where  t^e  one  who 
goes  without  invitation,  express  or  implied, 
is  a  trespasser,  or  at  beet  a  mer^  licensee,  to 
whom  no  duty  is  owiiig,  and  that  in  this 
case,  there  being  no  pretemse  of' an  express 
invitation  to  the  plaintiff  to  enter  tlie  room, 
there  was  no-  implSsd  invitation,  because  siie 
entered  aolely  for  her  own  convenience;  the 
proper  place  for  receiving  her  ba'ggag'e  being 
at  the  door  or  on  the  platform'  outside*,  and 
her  presence  inside  being  in  no  sense  to  the 
advantage  of  the  company.  We  do  not  agre« 
that  a  baggage  room  at  a  railway  station, 
when  open  for  the  reception  and  delivery  of 
Imggage,  is  a  private  toom,  as  against  own- 
ers of  bkggBge  who  are  permitted' to  enter. 
In  its  relation  to  -the  public,'  the  company 
Is  represented  by  the  baggage  master  or  other 
employee  whom.it  puts  in  charge  of  the  room; 
and,  if  an  owner  of  baggage  ent<^rs  upon  the 
invitation  or  by  ]f>ermission  of  the  baggage 
master,  it  is  the  invitation  or  permission  of 
the  company;  and  whether,  in  a  given  rn- 
stance,  one  who  goes  in  by  permission  does 
it  Only  for  his  own  benefit,  or  for  the  advan- 
tage  of  both  parties;  must  ordinarily  be  a 
question  for  the  jury.  If  thereby  the  baggage 
master  is  aided  in  the  performance  of  his 
duties  or  labors,  the  company  which  he  repre- 
sents is  benefited.  In  this  case  the  baggage 
master  was  told  before  he  opened  the  door 
that  a  part  of  three  pieces  of  baggage  Was 
wanted,  and  it  was  certainly  to  his  conveni- 
ence that  the  part  or  piece  desired  should  be 
point<«d  out  without  his  being  required  to 
bring  tl»e  three  pieces  t(S  the  door  or  plat- 
form ;    and   when   he  passed  fn,   leaving  the  . 
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door  open  and  giving  no  admonition  to  Miss 
Griffin  to  stay  out,  it  was,  to  say  the  very 
least,  a  question  for  the  jury  whether  she 
was  not  invited  to  go  in.'  .  .  :  The  evideilce 
sn  that  respect  lieiiig  sufficient  to  support  the 
verdict,  it  must  be  assumed,  for  the  present 
purpose,  that  the  entrance  of  the  defendant 
in  error  into  the  baggage  room  was  at  the 
invitation  and  fot  the  benefit  of  the  railroad 
company,  as  well  as  for  her  own  convenience: 
and,  that  conceded,  the  evidence  which  tended 
to  establish  negligence  on  the  part  of  the  de- 
fendant, and  freedom  from  fault  on  the  part 
of  the  plaintiff,  was  Buch  as  to  forbid  the 
withdrawal  of  the  case  frokn  the  jury." 

In  the  reported  case,  it  appears  that  the 
station  at  which  the  plaintiff  was  injured 
was  tbe  property  of  a  terminal  company,  an 
independent  corporation,  engaged  in  receiv- 
ing and  delivering  their  baggage  to  pkssen- 
gers,  over  whose  employee^  the  defendant  had 
no  control,  and  that  as  such  a  separate  and 
independent  corporation  the  terminal  com- 
pany was  the  agent  of  the  defendant  only  for 
the  purpose  of  storing  and  delivering  the  bag- 
gage discharged  from  the  defendant's  trains, 
and  that  the  station  was  also  used  by  tlie 
defendant  for  the  discharge,  care  and  recep- 
tion of  its  passengers.  It  also  appears  that 
the  plaintiff  was  injured  while  he  was  on  the 
baggage  platform  of  the  station  at  the  in- 
vitation of  the  terminal  company.  In  holding 
the  defendant  liable,  lof  •'  iMe  plaintiff's  in- 
juries, the  court  declares  that  it  is  the  duty 
of  a  railroad  carrier  to  provide  a  suitable 
and  safa  pUu^eifot  the  €«liv«fy  Of  tAefir  bag- 
gage to  its  passengers  and  that  this  duty  is 
not  changed,  though  the  carrier  uses  the 
premises,  employees  or.  facilities  of  another 
independent  corporation,  aa  its  agents.  It 
is  further  held  that  in  so  far  as  the  safety 
of  the  passengers  in  the  delivery  of  their 
baggage  is  concerned,  this  duty  to  provide  a 
reasonably  safe  place  cannot  be  delegated  and 
the  railroad  company  thereby  relieved  of  its 
liaTiility  for  an  injury  to  a  passenger  caused 
by  the  negligence  of  those  engaged  in  deliver- 
ing baggage  to  a  passenger  on  premises  used 
by  the  carrier  for  that  purpose.  Nor  does  the 
fact  that  the  carrier  uses  the  premises  of 
another  or  that  it  •does  or  does  not  exercise 
any  control  or  authority  over  the  employees 
so  engaged,  relieve  it  of  its  liability. 

In  Pineus  v.  Atlantic  Coast  Line  R.  Co.  140 
N.  C.  450,  53  S.  E.  297,  111  Am.  St.  Rep. 
856,  the  evidence  showed  that  on  the  plain- 
tiff^s  arrival  at  a  certain,  station,  his  trunks 
were  placed  with  checks  on  them  in  the  de- 
fendant's warehouse  bv  the  direction  of  the 
defendant's  agent.  The  warehouse  was  on 
the  defendant's  right-of-way  and  was  used 
by  the  defendant  for  freight  purposes,  and 
passengers'  baggage  was  stored  and  handled 
in   the   warehouse.     The   plaintifl^s   baggag* 
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had  been  previouslj^  stored  tliere  and  he  had 
gotten  on  and  olT  the  train  there.  Shortly 
l>efore  the  arrival  of  the  next  train  the  de- 
fendant's agent  sent  his  clerk  with  the 
plaintiff  to  this  warehouse  for  the  purpose  of 
rechecking  the  trunks.  After  rechecking  the 
trunks  the  plaintiff  started  to  take  the  ap- 
proaching train.  It  was  a,t  night.  There 
was  no  light  on  the  platform  and  it  was  en- 
cumbered with  cotton.  The  plaintiff  stepped 
into  a  hole  in  the  platfor^n  and  .was  injured. 
The  court  said:  "If  these  facts,  are  true 
plaintiff  was  a  passenger  when  injured.  He 
had  a  right  to  seek  his  baggage  and  recheck. 
it.  It  matters  not  whether  Sharpsburg  was 
a  regular  or  a  flag  station,  the  defradant 
owed  plaintiff  the  duty  to  provide  a  safe 
platform,  especially  as  plaintiff  entered  on 
it  at  invi taction  of  defendant's .  agent  for  a 
legitimate  purpose.  .  .•  .  The  d;uty  of  a 
railroad  company  in  respect  to  keeping  safe 
station  premises  extends  to  all  who  right- 
fully come  upon  the  premises  in  pursuance  of 
the  invitation  which  it  holds  out  to  the  pub- 
lic, and  embraces  all  whp  come  there  on  le- 
gitimate business  to  be  transacted  with  it9 
agent.'' 


V. 


RHODE  IBULHJ}  COMP AITS'. 


Rhode   Island   Supreme   Court — January   28, 

1914. 
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Carriers  of  Paaaenso'*  —  Contributory 
Keglii^eaoe  —  Exteadins  Arm  Oatside, 
Car. 

Plaintiff,  while  riding  on  an  interurban 
car,  to  ilick  the  ashes  from  his  cigar  thrust 
his  hand  over  the  guard  rail  a  sufficient  dis- 
tance beyond  the  side  line  of  the  car  to  bring 
it  in  contact  with  the  trunk  of  a  tree  stand- 
ing beside  the  track;  the  force  of  the  blow 
breaking  his  wrist.  .  Held,  that  he  was  guilty 
of  contributory  negligence  as  a  matter  (3  Uw. 

[See  note  at  end  of  this  caae.] 

Kxceptiona  '  from  Superior  Court,  Kent 
county:     Stearns,  Judge. 

Action  for  damages.  Joseph  Malakia, 
plaintiff,  and  Rhode  Island  Company,  defend- 
ant. Judgment  for  defendant.  Plaintiff  al- 
leges exceptions.  The  facts  are  stated  in  the 
opinion.  •  Affirmed. 


JL/^em.  4..  ArohambauH  and  R^oul  At* 
chOimbatUt  for  plaintiff. 

.Joseph  C.  Sweeney  and  Alirnxo  R.  Wilii^mM 
for  defejidant. 

[150]  Vincent,  J.t— This  is  an  action  of 
trespass  on  the  ease  for  negligence  and  was 
tried  to  a  jury  in  the  Superior  Court,  in 
Kent  County.  At  the  conclusion  of  the  tes- 
timony for  the  plaintiff,  the  presiding  justice, 
on  motion  of  the  defendant,  adjudged  the 
plaintiff  nonsuit  to  'which  the  plaiatifl  duly 
excepted.*  Said  exception  is  now  before  this 
court. 

The  plaintiff  claims  that  the  Superior  Court 
erred  in  granting  the  defendant's  motion  for 
a  nonsuit  because  (1),  whether  or  not  plain- 
tiff was  guilty  of ,  such  contributory  negli- 
gence, as  would  bar  him  from  recovery  was 
a  question  for  the  jury;  that  (2),  the  plain- 
tiff*s  /e&m.  was  Aufficiently  made  out  and  the 
proof  of  the  proximity  of  ike  tree  to  the 
tracks  was  sufficient  to  show  negligence  on 
thfi  part  of  the  defendant ;  and^  therefore,  the 
question  aa  to  the  negligence  of  the  defeftdant 
should  have  been  left  to  the  jury. 

It  appears  from,  the  evidence  that  on  Sas- 
day  mornings  July  21,  1912,  the  plaintiff 
boardfMl  one  of  the  defendant's  cars,  bound  t«> 
Providence^  at  or  in  the  vicinity  ol  the  yillagr 
of  Katick  and., seated  himself  upon  the  ex- 
treme left  of  the  second  seat  from  the  rear 
end*  being  one  ot  the  smoking  seats,  so-called. 
The  guard  rafl  on  the  left  hand  side  of  the 
ear  was.  down.,  .The  plaintiff  waa  smoking  a 
cigar.  When  the  car  was  turning  from  Beser- 
voii  Avenue  into  Elmwood  Avenue,  the  plain- 
tiff in  flicking  the  ashes  from  his  cigar  ex- 
tended or  thrust  his  left  hand  over  the  guanl 
raU  and  a  sufficient  distance  beyond  the  side 
line  ol  the  car  to  bring  the  heel  of  the  palm 
of  the  hand  in  contact  with  the  trunk  of  a 
tree  standing  beside  the  track,  the  force  of 
the  blow  breaking  his  wrist. 

In  his  testimony  at  tiie  trial  the  plaintiff 
admitted  that  he  had  been  a  passenger  upoa 
this  line  of  the  d^endant's  ears  once  or  twice 
a  week  for  a  period  of  twelve  years  and  that 
during  that  time  he  had  known  of  the  treeti 
along  the  side  of  the  track.  The  plaintiff  also 
testified  that  when  he  extended  his  hand  ia 
flicking  t|fe  ashes  from  his  cigar  he  did  not 
look  to  see  where  his  hand  was  going. 

[151]  The  evidence  does  not  show  definitely 
the  distance  to  which  the  plaintiff  must  have 
extended  his  hand  to  bring  the  heel  of  the 
palm  in. contact  with  the  tree.  He  estimates 
the  distance  at'  not  more  than  six  or  seven 
inches  but  it  is  evident  that  six  or  f»evea 
inches  would  not  carry  it  beyond  the  line  of 
the  car.  Adding  to  the  line  of  t^e  car  the 
measurement  of  the  hand  from  the  end  of 
the  fingers  to  the  heel  of  the  palm,  which 
would  be  some  fixe  or  six  inches,  it  is  evident 
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that  t)ie  ^awtjiff  i»  m^tak^jpi  %a  tp  the.,di9^ 
tance  to  which  he  exte^uded  his  han<},  a„niia'; 
take. which  is. npt  sv'prtislpg  As.hej(;o!^{e^sed> 
ly  was, paying  ,110.  atten^iqa  to.  wfiat  he  wae^ 
doings  .It  is  j^ot,  p^ef hsf>8y  ,undQr  the  circuxD- 
stances  of  this  case,  important  ;to  detepmyie 
the  exact  distance  which  the  plaintiff  ex- 
tended his  band  beyond  the  ^ard  rail.  Th^t 
he  extehded"it  a  conslcle'raLble  or  sttt>8tant'idl 
distanoe- is.  dealt  from  his;  own  testimoTiy  and 
the  testimony,  of  ;otlker  wltnes^^es^  The-,  plain^ 
tiff  admits  that  ,in  extendi^^  his  hand  beyond 
the  gmard  j^ail  he  di(L  so  /wijbh  the  full  knowl-; 
edge  thft t  thei^e. . Vere  trees .  ;in  close .  prQxiraity; 
to  the  track  and  that  hft  did  not  look- or  make 
any  effort. whaieyer;  to  ascertain  the  safety 
of  the  mor^fme^t  whi«h  he  was  about' to  make. 
While  the  potfition  of :  the  guard  rail  would* 
deter  passengears.  (x9Vi  Milling  froDBi  tha^t 
eide  of  the  ^r  -  it  w;ould  «1bo  be.  a,  notipe  to 
them  to  keep  .t;il^eir„i^dis8  and  limhs  iwithin 
the  same  and  BOt  ex|)ase ,  thqmsel.ves  heyond 
the  line  thereof.    >    . 

The  great  weiight  ol  authority  in  this  coun- 
try aeema  to .  support  the  .prtopositiQu  that,  ji^ 
passenger  upon,  aicair.  who  r|des  with  .hia  ari^i 
or  hand  out.oC  the  wiadow.  or  otherwise  al- 
lows his  hand  or -arvi  to  extend:  outwardly 
beyond  the  aide. |i|^  of  the.. oar  is  not  jn  the 
exercise  of  due  eare^  but  is  guilty  of  Qoutrihu- 
tory  itegligenoa..  £lliott  on;  Bailroads,  Volume 
4,  SectiQn.a«335  Todd  t.  Old  Colony,  etc.  Ry^ 
3.  Allen  (Mass.)  )19;  80  Am..X)ec.  4ft;  Cum- 
mings  V,  Worcester,  etc.  l^y..  l66,  Ma»B.  2^< 
44  N.  B..  12#i;  JJSoom  v.,  Edison  Klectric  l\h 
Co.  43  I^a^.Ann.  ,792«  QSo,  433;  Ii^i^anapolis, 
ete.  R.  Go.  v^,  Rt|)therford,.a9  Ind<  92,  9^  J^, 
Dec.  336;  Benedict  v.  Minneapolis,  .etcu  it  Qo^' 
86  Minn.  224,.  90  N.W^  3^0,.»l,A«i,  St.  Rep, 
345,  57  >L.R.A.<  6^9;  Clarke  v.  LouisTiUe.  etc.. 
R.  Co.  101  Ky.  34,  89  S.  W.  .840,  36  L.R.A* 
123;  Dun  v.. Seaboard,  etc.  R.  Co.  78  Va,,64ri, 
49  Am.  Rep.  8S8. 

[15)2]  Many  other  cases,  to  the  same  effect^ 
cited  in  the  opinions  are  not  included  in  the 
above. 

The  plaintiff  has  cited  numerous*  autho^i' 
ties  in  support  of  his  contention  thattthetrifi^ 
court  erred  ia  gxftotipg  the. nonsuit  aad  t^s-t 
the  question  of  the  plaintiff's  (XMoitributory 
negligence  should  have  been  left  to  the  Jury^ 
All  of  these  oases  hjftve  been  'CareivUy  ex- 
amined and  we  think  that  they,  are  readily 
distinguishable  from' the. case  at  bar.*  In  4ome 
of  them'  the  questipn'iof  the  plaintiff's  •  c^a- 
trihutory  negj^enee  : rested  upon,  disputed 
facts  whilei  in  -4^ers  the  questions.,  raised  by 
the  facts  ware,  those  upon'  which  reasonable 
minds  might  differ*-  In  the  fc««e , at  h^r, : a^. 
we  have  already  seen^  there  are  jdp  material 
disputed  lact^,  and  t  .reiijBonable  minds,  ^  coulf^ 
hardly  differ ;  aa  to « the  plaintiff*s  contr.i,1?ii.- 
tory  negUgenee  wlieU'  he..ad]nita  that.  tl)e 
guard  rail.  was.  dovfUi,  tthftt.  he.,  knew  0^  thc) 
Ann.  Cas.  1916C. — 77. 


proxifpity.  of  the  trees,  and  tbi^t  he .  did.  not, 
^ven  take  the  precaution  to  look  before  thrust- 
ing his  hand  out  l>eyond  the  line.of.t^e  par- 
Without,  attempting  to  diatinguisli  .each  an4 
all  pffth^  Q^es  which  the  plaintiff  ciU^  in.^is 
hiiipf  and  point  out  the  features,  whiah  . djis- 
tinguish  tliem  from  the  case  at  bar,  a  re|e^-, 
ence  to  some. of  them  n^y  be- advantageous^ 

,  In. the  Qa^  qf  Elliott  v.  Newport  St.  It  Co# 
IS  R.  ll  707,  28  AU.  338,,  31  Ml,  pH*M 
L.R.A. .  208, ,  the  .  plaiatiff,  wi^h  .others,  was 
riding  upon,  the  footboard  of  pne  of  defend- 
ant's ^ra,  holding  on,  to  two.  of  the.s^n^ 
chionSf  ^ifpporting  the  roof  of  .t|hie.  car^:  o^ 
either  side  of  .him,  with  his  face  turned 
tp^ard  t^^  opposite  .  side  of.  the  car.  ,  The 
plain tiffr  had  never  ridden  over  that  part. of 
the  defendant's  road  before  that  ^ime.  and! 
was;  ignorant  t>f  the  locatioa  o^the,  trolley} 
pole  >y  .wl^ich  he  was  struck..  Aft^  passing 
eight  of  i^e  trolley  poles  safely,  the  pUihttff, 
while  in  the  act. of  taking  his  fare  from^  his 
pooket,  panie  in  contact  with  thaninth  trolley, 
pole,  erected  on  the  edge  of  the  curbstone  and. 
ten  and,  one-half  iochea  from  the  out^r  edge 
of,th,e  footji>oard.  on.  which  the ' plaintiff  stood 
and. >vas  thrown  .to  the  ground  and  W^T^4- 
'XlfiB  plaintiff  was  riding  pn  .the.  footboard 
wUhovit  objection  and  there ;  wa^  testimony, 
|1Q31  .tJi^t  he  .did.not.  hear,  any  ifi^raing  as 
to  ths  rdai^ger  -of  contact  Mfitl^  the. trolley) 
poles.  The  : court. held,  that  under  .f)|..thes^ 
circDHiaUnf^e^ '  and  conditions  the  .questi^in  of, 
(;pntrtb^tory  negligence' ahould  h^vo  hfi«9  l^ft 
to.  the  jpry.  .  It  is  quite  ^dilTerent.frcuqi.  thft 
case  at  .bar .  where  the  plaintift  wimb,  fully,  acp; 
quainted  with  the  situation  and  mad^,  ^oi 
effort. to  iQok  out  for  his  owu  safety^.    ,    ,..  ;• 

,  In.  the  ca|»e  of  Dahlberg  .v.  Minpeapolis,  Stn 
Ri  Co.  32  Minn.  404,.  21  K,Ay.  5^5,-^0  Affli. 
Rep.  5^,  the  plaintiff,  sat  down  fUbr  ^n,  ,open> 
window  in  the  defendant's ,  car  refsting  hi^ 
ha,!^  vpon  and  grasping  the  window  sill' so 
that  his  fingers  only  were  outside  0^  the  ca^r.^ 
While  the  car  was  pas4ij^,;at  eona^derahi/e^ 
speed,  a  plank  .sheathing  surrounding  the-  coq-) 
strMiition  wprk  oi  a  sjvwer,  one  pi  <)he..pl^ks« 
only  one  inch  from  the  car,  grazed  his  fingers. 
The  plaintiff  had  np<  Im^wledge  of  the  situa- 
tion. Tliere  was  also  conflicting  testimony 
tvpon '  sevef&l  >oint0T  and"  .tli<^  csrorit^  iiAd  ^tfaaV 
t!*  ca««  ^'a*^l*r\fie»jW^,  BUt  sfattdtlie  gen- 
eral proposition  of  la\^'tAatt  f f  k  idiM  ^oMd 
thrust  his  hand  outside  of  a  car  window  care- 
lessly and., negligently,  so  as  tp  come  in  con-, 
tact  with  an  object  which  was  ,at  a  reasonat>1y 
safe  distance  from*  the  car,  he  could  not  re- 
cover at  all.  The  facts  in.  that  case  do  not 
seem  to  warrant  its  application  to  the  case 
at  har.  .       , 

,  In  the  cas^  of  Kird  Y,.  New  Orleans,  ^tc..^ 
R,,gp.  109 .  U.. .  525,  33  So.  585r,..94  Ara/ St,. 
Rep.  452,  60  I.R.A.  727,  the  injury^  to.tyv^ 
plfiintiff  occurred  by  coming  jn.,  contact  with 
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a  t)'ale  of  dotton  placed  upon  and  ovei1ilingiki|f 
the  defendant's  platform  to  iuch  an  extent 
that  it  gi^azed  the  ckts  as  ihey  pass^  anfl 
strtick  the  plaintiff's  elbow  "tvhich  was  testing 
on  the  window  sill.  We  think  that  thstt  ca-SA 
presented  very  different  condftioris  iPtbni'th€< 
case  at''baT.  '    ' 

In  Tra'ncijs  v!  Kew  York  Siekm  Co.  114  K. 
Y.  '386,  21  K.  IS.  988,  ther^  was  a  c^ohfliet'of 
testimofay  feis  to  whether 'the  plaintiffs  Arm; 
at  iflje  titne'  of  the  ac'cideiit;  wtts  wfiolly  With- 
in Ihe  dar  br '  protruding  ther^ftbm*  '  Ih 
EekiVer  V.  itchison;  etc.  R.  Co.  56  Kan.  1514, 
413  Pac.'  n36,  the  (Question  was  fts'to  defettd- 
Ant's  -negligence  in "  dutupiYtg  a  pile  o!  cihdehr 
between  two  tracks  where  its'  inspector, 'thfe' 
plaintiiF,  Wits  required  to  pafete  *fh' ttie  dis- 
(•ha'rge  [154)  of  his  duty.  In  IMroit,  etc. 
R.  Co.  V.  *tah  Ste5nburg,*l7  Mich.  &9,  wh^^ 
the  plaintiff '  sought  to  recot^r' d&niages  iot 
injiiries  'siistained  bybeiiig  stru<?k  by  defend- 
ant's Totoniotivfe  it  a  crossing,  the  leistimony 
kB  tb  sj^ied',  T^arnfng,  and  ihe  conduct  of  thd 
[Plaintiff  was  cdriflibting.  In  Ciimmings  t-. 
Wfcliila  R.  ^tc.  Oo.  68Kah.  2l«,  1  Aiitt.  Ciis. 
*08,  74  PVlt:  .1104, 'the  plaintiff  was  Hdinig- 
iA  an  dpep  car  without  iicrte^ni  br  g'daf d  tails, 
His  back' td^Urd'' the  front  of  the  ^kr.  Th* 
trtick  wrfs  diWbl*  With  trolley  pble«  bHEween/ 
The  cat  Was  ^ider 'than  ttiose  previously -tis^d 
b^  the'  defhidAbt;  but  the  differeftcW  !n  Width' 
wa^'untnoWtt  to  the'  plafntfffl  Th^  'positSow 
df  t?ie  ft»<fll*V  'p&les'  h*d  rtoft^  h^ii'  chiHfee«.- 
The  "cotirt  ttl^dV"  '^MtgHt-'Aet  plaintiff,  by 
fhe  Absetic*  of'fe  r*!!'  or'  scfteuj  hAve  -be^ 
aiMii'eil  ithlrt  tber^  Was  ilo  daiiig^r  t6'be  ttpptfe- 
h^nded.''     '""=    '''     -  ■'■■■■•'■•        "    't .. 

The  othrtr  ^afteS  cited  by  the  phtiirtlff  Hfte 
air  reAdiPy  distingufahfct^fe  from  tfce'eiats^^'at 
h»,¥  ai'th*  bises  to  wKkh'  We  have^spebiflfeAlly^ 
I'^f^rr^  aiid  We  do  not'tKinfc  thirt  th#y  ii«e3 
to  W  ie^arlit^  coniidipfed. 

We  tMnk  tliat  Wi^  honAtilt  'WAs  'fully  Jt**- 
tfiled'bjr  ih«'eti4en(;e.  Tbe  plriiiktlff's '  ex*ep- 
tii^ri  1ft  (o^frulMiaiid  the  t^tise  1i  remitted  to 
t»K*  Superior  OoIiW  wfth  directfioii  td  enter 
judgment' for 'th^  defeitdant  upon  the  tod*sult. 
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•^r9t^4«f>^>V^  Cay.,  i  •. 

Intrciductory,  121^.  '  ;  •'    ;';"  ^  •- •' ^ '•;      ; '■• 
Passenger  on  Steam  or  jElectnc  1*riin,  litl8. 
Passenger. on  f^treet  Car,  1219.       "'   ' 
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The  purpose  of,  this, note  .is  to  re%'iex^  th'6 
morer^ent  cjiii^s  which  have  parsed  On 'ihe 
qiiestfon  whether  it  ib  negllc^ontH*  as  a  mktter 
of  iaw  i6i'  a  'passenger  to  allow  a  part  ^of  hii! 
body  fo  protrtide  fron^  the  car  'ih  wtiiclh  W 


is  ridlng,"or  whether 'the  Question  of  his  nf^ 
Itgence  oUj^t  to  be-tietertnhied  by  the  juiy. 
The  eftrti<*r  ^ases  ate  review^  in  the  notes  to 
Ctiifamingt -IT.  Wichita  R.  A  CO.  1  Ann.  C*s. 
708  rtnd  Tmtefui^lWBr^R.'  et€.  Co.  V.  Hancock, 
11«  Am.  St.  Rep.  YltJ. 

Paasenner  on  Steam  or  BleetrUx  Train, 

'The  later  d^^sfone  kth  in  Accord  with  the 
mhjorlty  view  t^at  it  id  negligence  per  se  for 
a-  passengerj  on  a  9teAm  or  electric  traia 
vblutftarlly  or*  iniidVert^nily  to  peroiit  ny 
piirt  of  hij»  person  to  prt)tt*udfe  beyond  the 
outer  surlace  of  thie'cak*.  fiewes  ▼.  Chicago, 
etc.  R.  Co.  119  ni.  App.  399,  ^^gvrtned  217  IIL 
5t)^;  75  K  E.  519;  Beliediet  ▼.  Minneapolis. 
etJC.'R.  06.  &«  Minn.  224,  «0  N.  W.  3«»),  01 
Am.  St:  Rep.  346,  67  KRA.  689;  Talbert  ▼. 
Charleston',  etc.  R:  CbJ  97  S.  C.  465,  81  S.  E. 
182fi  Rose  V.  IflOftherii  J>ac.  R.  Co.  81  Watlt 
^84;  143  P6Jc.  145/L.R.A.1918B  106.  Thus  in 
Hewes  v.  Chicago,  etc.  R.  Co.  siipra,  it  was 
held  thai  it  Wkd  negligence  m  a  matter  of 
law  fbr  a  passenger  to  stand  om  the  lownr 
ste^  of  a  railroad  car  and  to  swing  his  body 
out  from  the  car  a' distlitice  of  aome  «ix  ibc-h^ 
where  it  appeared-  lIiAt  ■  the  next  atopph^ 
place  was'  one  htindred  and  fifty  to  two  has- 
drM  f ^t  aheS/d.  To  the  same  effect  eee  Rose 
V.  mtihem  Pac.  R.  Co.  W  Wash,  664,  143 
Pad.  143,  L'.R.A.lMra  l*e.  Likewise  in  Bene- 
dict t.  ]itinneA)>oHs(  etc.  R.'Co.  86  Minn.  224. 
»<^K  Wi'ScOjJfel  Ata.  St.  R€»p.  646;  57  URA. 
eH^y  Wherein  <it  mpj^^^ai-ed  thnlt  1^  plaintliTi 
intiMtfrte  leaned  c/ut  fr6hi  h  ctfr  ^atf ona  be- 
yy^d  'the 'line  Of  the  ear  and  Waa  sirnek  br 
a  p(o8t  adjacent  to  -the  track  it  traa  held  this 
he  -^'as' n^Iige^t  and  no  r^^very  eonld  be 
had  fbr  his  death.  So  ih  TalbeH^V.  Cliark*- 
ton,  etc.  R*  Co.  %1  8.  C.  465,  81  a  E.  ISi 
the  court;  in  holding' that  an  injured  paaeB- 
ger  was  guilty  of  negligence,  Bai4:  •'Ko  other 
reasonable  inftoence  can  be  drawn  fron  tlie 
e^dehce  but  that  the  injury  to  the  plaintiff 
was  due  to  his  own  contributory  ne^lig^«re. 
H*'  left  the  coaeh  provided  for  pasaenger?: 
had  he' reiiibiived  th^are  he  would  have  beca 
8ilf4:  He  'went  On  the  platform;  had  he  re- 
mctined  there  he  would  hare  been  safe.  He 
d«8c<inded  the^'triepsand  %to%A  oa  the  lownt 
step  inth^  eompaBfy'i'yard;  had  he  efea  thfa 
exei*^is)?d  due  elite  and  precaution,  he  <wouM 
not  hfiv<e  bl^n  injured;  hut  he*  poked  hia  hea4 
out  bevoiid  thb  l^e  of  the  cars  and  lookfd 
btttikwards  "instead  of  forwwrd,  and  -was  in- 
jured. Hie  whole  action'  was  earelef^e  and 
fi^igent;  and*  showed  a  total  absence  of  rare 
and  precatttlon  on  bis  '^art/'  ' 

•  But  !h  Eterihe  V.  (ihioago,  etc.  R,  Col  177 
111:  Appi.  860,  wherein' it  appeared  that  the 
phLhitlflr"wa^  fritting  on  th^  second  step  of  s 
tailroird  cfltf  •  he<fttu8e  11v«  door  leading  im* 
th^  ckr  Wiib'  locked  kind'  the  platforM  of  the 


ItAlAKlA^  V.  HUODfi  I9LA1!!!)  00. 

36  R.  I.   IJfi. 


itm 


car  ahelid  was  ctburdod,  and  thi^t  he  miii^red 
injuries  beciiu«e  hiii  leg,  wlii<*h  he  stnetehed 
out  beybnd  the  line  of  the  car,  was  struek  by 
an  ir6n  girder  ftcFttie  eight  inches  from  the  cHi*; 
it  was  held  th&t  the  question  of  his  negligene^ 
was  for  the  jiiry.  The  conrt  said:  *5t  i4 
insisted,  hoWeVeT,  Hiat  in  stretehing  6tit  hiB 
lieg  Whilft  sckted  there,  Ruhle  was'  carelesbly 
and  eveti  recklessly  tinmindful  of  his  duty  to 
use  such  care  as  his  tiitiiktion  required.  Btft 
thii)  Wits'  a  most  naturttf  thing  to  do,  and  was 
an  act  fraught  wfth  no  danger  whatever  undei^ 
oi-Vllnilry  elrcnmstilnces.  Whether  it  was  neg- 
ligence per  se  depends,  therefore,  upon  his 
knbVlWgcf,'  ormeiBitts  of  fcnowled^,  of  the 
©xii^tehc€f  A?tfd  location  of  th^  iron  girder. 
Thiers  is  no  evidence  thut  hk  had  amr  actual 
ktibwledg^.  Therife'wate  no  grite  or  other  har«- 
ri^r  to  serf*  its  a-  warning.  There  Wai  evi- 
dence that  bne  of  the  trilitihien  warned  thre 
womeii  who  sat'  on  thi^  steps  on  the  other  side 
of  the  platform,  hut  nohe  that  Ruble'  or  his 
compftflficmS'  itere  thus  warned;  Theft?  was 
also  evidence  that  the  train  passed  three  or 
four  similar  girders  after  leaving  Halstead 
Street  and  before  'tt  reached  the  girder  at 
Throop  street,  but  the  top  of  the  girders  was 
only  a  little  higher  than  the  floor  of  the  cars 
and  there  is  no  e"#fdettce'  ^l^^ding  to  show  that 
the  girders  would  be  likely  to  attract  the  at- 
tention of  passengers  in  passing,  nor  that  the 
traih'W  Ac't^isserf  ihiy  of  stic*  gttders^'^^ter 
Ruble  took  his  seat  upon  the  steps.  Further- 
more, tke  plafaforms  being  votibuled,  the  view 
of  Ruhle  was  obstructed  in  all  directions  ex- 
cept<^^3^gb||Ou^  tti¥c^gh>the  opep,4o<^,<^  the 
vestibule,  and  therefore  any  object  which  the 
train  passed  as  close  as  these  girders  were  to 
tlrt1;ri«n,'ie  wonid  t^ly-  osppua  dmiidght  i  fe^  ifli 
'  instant  to  those  who  were  seated  .vpoA'T^he 
plaiform  sr  tPtsps.  Under  these  eirenm- 
Htanci^a,  wfe  think  it  cannot  be  held,  as  a  mat- 
ter of  la^,  oi*  found,  as  a  conclusion  of  fact, 
that  Ituhle  did  not ,  exercise  that .  degree  of 
c«^re.  lor.  his  own  safety  which  a  reasonably 
pru4^nt  Bwin  i^  th«  same  sitijiatioi^  and  ^'\X\\ 
the  sane  knowledge  or  means  of  knowleilge, 
woruld  have  exereised  under  like  oircum- 
stances." 

« 

It  has  be^nrhvld  tKkt  it  was  not  negligdnce 
per  se  {on/a/.pasi«nger 4)n  »;«row(|<9d  dee4ip|c 
train  io  -sit  in  <the  doorway  of  the  baggage 
comrpartm^t  of  a  ear  with  his  legs  hanging 
outride,  where  it  appeared  that  he  took  this 
position  at  the  implied  Ihvftation  of  the  traiii- 
.  men  who  spread  papers  at  the  d6or  for  pas- 
sengers to  sit  on,'  and  that  the  conductor  had 
taken  tickets  from  passengers  who  during  the 
trip  occupied  the  same  seaL  ?§hield8  v.  Min- 
neapolis, etc.  Electric  Traction  Co.  124  Minn. 
327,  144  N.  W.  1092,  50  L.R.A.(N.S.)  49. 

Where  a  f)aasengpr'^  hdnd  was  Snjurecf  by 
reason  of  A  window^  falling  on  it  whll*  sht» 
was  tiding  in  k  mUroad  co^h,  it  was  held 


that  th*"  qtietoti<)n  of  her  negligence  was  for 
the  jury  though  it  appeared  thiU  in  spite  of 
thef«ict  thiKt  the  Window  Inid  fallen  twice  in 
her  pi^esenee'  she  ihereaf(ie¥  pislced  h<^r  hWffd  in 
sueh  a  t)osHibn  that  it^^As  hit  by  tlie  window 
in  its  third  flail.  Cincinnati,  ete.  R.  €o.  v. 
Lbrton,  110  S.  W.  857,  38  Ky.  L.  Rep.  880; 

Passenger  on  Streci  Car^. 

•  >.  '  •  •      .       ■     .    ' 

it  has  b^en  held  that  it  is  negligence  per  se 
for  a  passenger  iir  a-  swiflly  moving  interuf- 
ban  electrie  car  purposlely  and  utiiecessavily 
io*4xtfi|d  his  Ann  ouA  of  la  window  M  th«^  car. 
Int^r'orban  R<.  ete.Co'.  v.- Hancock,  75  Ohio 
Sti  68,  a  Ann.  Cas..  103(i,.78  K.  E.  964,  116 
Am  8tw  Rep.  7141,  6  IjLR.A.(NtS.)  907.  And 
therepatted  csase  holdait  tobe-^egligesce/as 
a  mattct  of  Taw  fbr.  -tL  passengier  on  afi  open 
oar'io  reach  his  arm  evi  oyer  a  ;guaird  rail 
which  rttns- along*  lef t  side  of  the  oar< 

.<^he  weighft  6f  aut^oirity,  -howeter, '  is  that 
in  the  cae^  ef  street  ears  the  question  whether 
A  passsBfev  ir  guilty  of  neg^igsace  in  permit- 
ting ^fot  el  h^" body  ta^rotriide  from  the 
ear  is- for  ilie  jury.  Georgetown;  etc-- R.  Co. 
v..  Smithy  2&  App.Cas*  (IX  C.)  1559,  6  L.R.A. 
('Ni8;>. 274 ;f  Chapman  V.  OapitaT  Ti'attflon  Ce. 
37  App.  €as.  (D.  G.>  4799  Salmon  \t.  City 
Eiectric  R;  Co.  12«  Ga.  1066,  63  8.  R.  575; 
•Pell  T.JoMet,  etc.  H.  Co.  388  IlL  610,  87  ??. 
K-649{  La  Barget  v.- Uilien  Slectrio  Co.'  138 
la.  691,  116.  K.W.  816^  10  L.R.A.^N.S.J  213; 
iWichtt»  B.'«ic.  €6.  r.  CiiAmiings,  72  Kan. 
694,  84  Pad.  V21;  Bchioemer  V.  8t  Louis 
Transit  0a.  204  Me.  00,  102  8i  iW.  566;  0«rd- 
ner  r.  Metropolitan 'M.-R;  Co.  223  Ho,  389, 
18  Ann.  Cas.  1166,  122  8.  W.  1068  > 'Smith  v. 
8*.  IjomU  -Trailsit  CoJ  120  Mo.  App.  328,  97 
•H.  W.  21S ;  Boldt  V.  Ban  Antonio  Traetioif  Co. 
(Tejc.)  148  "S.W.  83L  See  alfeo  Sirtfjison  v. 
'Torooio,  eto.  R.  Go;5  16  Out.-  L.  Rsp.  31,  10 
Ont.  W.  Rep'.  38,  11  Owt  W;  Hep.  207.  Thus 
it  hae  been  heid  that  the  question  of  negli- 
genc^e*  Is  for  the,  Jury  wherfe  A'  passenger  al- 
Ibwgrliis  arm  to  protrude  through  an  I'oprti 
barred  ear  window  be^'ond'th:^  o«iter  surface 
«f  the  car.  Chapman  v.  Capital' Traction  Co. 
37  App.  Cas,  (D.  C.)'  479  (protmsfon  of  four 
and  one-half  inches) ;  Gatdner  v.  Metk'opioli- 
t«n  St.  R.  Co.  223  Mo.  389,  18  Ann.  Cas. 
1166',  122  8.  W.  1068'  (sKght  protrusion); 
Smith  v.  Rt;  Louis  Transit  Co.  120  Mo,  App. 
3ae,  97  S.  W.  218  (slight  protrusion),  Doldt 
V.  San  Antonio  Traction  Co.  (Tdx,)  148  8.  W. 
831  (^protrusion  of  two  to  four  Inches  >.  And 
the  same  Tilling  has  been  made  where  the 
window  was  open  and  unguarded.'  Pell  v. 
Joliet,^tc.  R.  Co.  238  III.  510,  87  N.  E.  542, 
whereih  the  ecmrt  feaid:  -"In  the  absence  of 
harrier  or  wairhing  a:  passenger  (s  not  bound 
to  presume  that  other  cars  Vill  pass  so  dlose 
as  bftre#y- to  mios'the  car  in  which  he  is 
'riding*.    Thefe  is  usuatiy  a  reasonable  space 
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hetw^eB  the  passenger  car  and. any  structure 
or  paasting  c»r,  and  Jtt  a^y  rate  the  court 
eould  not  say.  that  cars  are  usually  operate 
in  sneb:  eloee  proxinuty;  as  they  were  int^is 
case  and,  tliat  the  pass^i^er.  ought  to  have 
known  that  fact.  The  question  whether*  the 
plaintiff  yras  guilty  of  negtigence  contributing 
to  his  injuries  was  one  of  fact,  and  in  deter- 
mining that .  question  the  manner  .in  which 
the  plaintiff  was  sitting,  the  facts  that  he 
had  his  arms  on  the  window  sill  and  pro- 
jecting  somewhat  beyond  it;  and  was  holding 
the  «ill  with  his  hand,  were  to  be  considered 
by  the' jury,  the 'trial ^court  and  the  A|»pellate 
Ooi^rt ;  but  the  question  'waa  not  one'  of  •  law, 
to  be  detertnined  by  the  court  on 'the  moti<Mi 
to  withdraw  the  ea^  f roniM  the  jury  ind  dlre<ft 
a  verdict;"  So  in  Salmon  v.  City  BleetricR: 
Co;  124  Ga. :  1056,  63  8.  E.  575,  wherein,  it 
appeared  that  «  person  who  was  riding  on 
the  rear  onenoldaed  platform  of  a  street  carr 
received  injuries  to  his  head  whein  he  jfiro- 
jected  it  some  two  or  three  innhee  beyond  the 
side  line  of  the  car  in  ordserto  expectorate^ 
it  was  held  that  the  question  of  his  negligence 
was  for  the  jury,.  Likewise,  in  Ea.  Barge*  v^. 
Union  Electric  Co.;  138  la.  a»l,  116  N.  W. 
S16,.  10  L.R.A.(Np8.')  213,.  wherein  it' appeared 
that  a.  person  who  Was  standing  inside.  6f  iUi 
open  street  eft  r  at  the.  OKtreme  left  hand  eide 
thereof,  next  -to-  a  guard  rail,  wai^  struck  on 
the  head  by  a  darWhi^h  came  from  the  oppo- 
site direotioik,  when  he,  in  laughter,  momen- 
tarily threw  baolfi  his  head  so  that  it  extended 
from  three  to  six  inches  beyond  .ttn  upright 
post  ■  whSdi  tiiarked  the  side  *  of  the  oar«  -  it 
was  heAd  th&t  he  WAs  not,  as  a  matter  of  law, 
negligent.  '"•./'■ 

'  In  Neio  York'  'the  rUle  is  stilly  as  laid  down 
in' the  ease  ol:.  Tucker  v.  Buffalo  Ri  Co/  53 
App.  EHv.  571,  66  N.  Y.  8.  989,  that  whether 
the  question  of  n^llgence  iA'  such  eases  is 
one-  of  .law  or  fsfet  nmst  be  detex!mitfedt  by 
the  '  circumstances  tof  the  dase.  -  Goller  v. 
Fonda,  etc.  R.  Co.  110  App.  DiY.  620,  96 
N.  Y.  8.  483,  wherein  it  was  held  that  it 
could  not  be  said,  as  a  matter  of  law,  even 
though  some  part  of .  a  passenger's  ami' ei^ 
tended  beyond  a-  screen  running  acroes  the 
outside  x>f  a  street,  car  window  •  ( it  did  not 
appear  exactly  how  great  the  protrusion  was) 
that  the  passenget  was  guilty  of  negHgenee. 

A  passenger. who  rests  his  arm  on  the  sIH 
of  an  open  window  in  a  ear,  without  pt^trud- 
ing  it  beyond  the  -car,  from  which  position  it 
is  thrown-  outside  of  the  ear  by  a  sudden  jolt, 
cannot  be  held  to  be  guilty  of  negligence  as; a 
matter  of  Uw*  Jacksonville  Electric  Co*  v. 
Dillon,  07  .Fla<  U4^  64  Bo.  669.  See  also 
Schloemer  v^  Sit.<  Louis  Transit  Co.  804  Mo. 
.99,  lOa  a  W.  666^;  Lange  v.  Metropolitan  St. 
R.  Co.  161  )lo.  App^  500,.  132 S.  W.  31.  .Nor 
is  it  negUgente  per  se  for  a  person  who  is 
•suddenly  aeiaed  iFith*na«sta  "to  ;  thrust  bis 


head  out  of  an  open  street  car  window  wliidi 
is  neither  screened  nor  barred*  by  reason  of 
whioli.  action  Jiis  h^c^  comes  in  contact  with 
a  p)ank  near  the  traok  ai^d  is  injured,  taovj- 
V.  Minneapolis  St.  B.  Co.  118  Minn.  301,  136 
N.  W.  878.  iUd  it  btts  been  held  that  the 
question  of  negligence  was  for  the  juij  where 
a  pejc^on.who  had  become. Ul  left  }iia. seat  on 
the  inside  of  a  street  car,  went  to  the  r»r 
platform  and  leaned  af^ut  six  inches  beyond 
the.  outer  surface  of  .the  car  in  order  to  Tomit 
Gage  V.  Bt.  Louis  Transit  Co.  211  Mo.  139. 
109  S.,  W.  13.,  On  the  other  hand  in  Cbriiiien- 
sea  V.  :&^etrf»poUtan  St.  R.  Co.  137  Fed.  70^ 
70  C,  jO.  A^  057^  it  was  held  that  it.  was  ncg- 
ligeiioe  per .  se  for  a  passenger .  en  a  moving 
street.  car>  whff  hlid.  suddenly  become  ill  and 
who  wished  to  yomit,  to  arise  from  his  seat 
and  thrust  his  head  through  an  open  windov 
which. waa, screened  to  a  height  of  fourteen  to 
sixteen  inches  above  .the  aill,  leaving  an  opeo 
space  ol  about  fourteen  inches  betveen  the 
top  of  the  screen, and  the  top  of  the  window. 
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Tennessee  Supreme  Court — Marda  20,  19U. 
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131  Tetin:  260}  li4  S.  IT.'  file. 
Fidelity. laaiisaMoe  -* 


.  .  Where  a  county  trustee  gave  bond  with  a 
surety  conipany. as. surety  lor  the  faithful  per* 
formaiice  of  his  duties,  and  paid  a  premium 
•of  $4,600  in  advance,  and  died  after  nix 
months,  during  which  time  tlie  bulk  of  the 
funds  passing  through  his  hands  were  oolled- 
ed  And  disposed  of,  hi^  administratrix  cannot 
recover  back  onchalf  of  the  premium*  since 
the  risk  had  attached,  and  neither  H  nor 
the  premium  can  be  apportioned. 
[See  note  at  end  of  this  eaae.] 

Mftading?  «—  Jfeoeasity  of  Aaa^rer. 

Where  a  bill  seeking  a  recovery  of  part 
of  advanee  premium  paid  for  suretjr  bond  oa 
ground  ,of  inaux^'s  death  at  expiration  of 
half  of  period  raises  questions  of  estoppel  aad 
waiver  whic)i  .the  demurrer  does  not  reach, 
such  questions  require  an  answer. 

.    *  ■   .      • 

.,  Appeal    from    Chancery    Court,    Davidsos 

ooifojty:     Ait-ISON,  Ji^ge. 


;  •  Action,  to  recover  premium.  Mta.  Joaie  A 
Ocoueht  plaintiif,  and  Southern  Surety  C-ob- 
pauy,  •  deij^ndftiKt.      Judgment    for    phiintiff. 


m  Tenn.  S60. 
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D'ef eiidatit '  appeals.    The  facts  are  stated  -  in 
the  ojpinioti.     RiVEKSCD.  ' 

Au^f  d  H'tOitgin  attd  ^.  'G^.  liotele^  fof 
appellant;  «•     I 

Thoa.  H.  Malone  and  Larkin  E.  Ci^onch  for 
appellee. 

[261]  Gfiterr,  J.— ^teterW.  Ottmck  wai 
elected  trustee  of  Davidson  county  at  the 
August  election  in,Jl81^.,  He  was  inducted 
into  office  in  September,  1912,  and  gave  bond 
^».aM,fU]|^.;o|  f^000,0OQ  tQ  t^e  S.t«ite  i^i^ 
county,  to  secure  £t^  li^tl^pl  performance  ot 
his  duties  during  his  term,  with  the  defend- 
aai  eompaniy'  aa>.sii]»ty  on  his  b^nd.  'At.the 
smrne  tiniv  a.  cvntvaet  was  entered  tnti»  bso 
tween  Mr.  Orouoh  and  the  delendant  eoaip%mf, 
whereby  the  latter  agreed  to  beoome  iiia  sure- 
ty for  m'  premium  of  $4^000  per  annom.  The 
first  yeaP«  premium  was  paid  in-  advance. 

'  Mri  Orokich  diad  in  February,  1913,  about 
tax  months;  uUmp  he  quaiified  as  trustee. 
This  suit  wow  breuglit  1^  his  widow,  as  ad- 
min istratrix^  to  Tiecover.  $2,000v-  or  one*half 
of  tile  first <a«ni»l'  premium' paid. to  delelld^ 
Ant  oompany  as  aleAreaaid. 

A  demnrrer  was  interposed- -by  the  def end- 
maty  whidkwas  bverrnl^ .  by  the  chancellor, 
And  defendant  permitted  to  appeal. 

The  first '.grdund  '  of  demuxper  makes  the 
point  that,  wMen  Mn  Oroueb  todfc  idiarge'  of 
the  office,  the  entire  tI^' was  assumed  by  the 
defendant  and  the  entire  'premium  ^tned 
nndei^  the«otitract;  that  the  premiums  was.  not 
arppertiomilile,  and  complainant  was  not  en- 
titled to  •  ifeturn*  of  any  ptfirt  •thereof,  even 
tit^rugli'  Mr.  [26£]  Oroiieh  died'  when  about 
<»ne-half  eif  the- year' for  which  he  mas  bonded 
remained.' 

'  The  dt^feaidant  iAvolces*  the  rule  applicable 
tO'>marine  tosunanee/.  lileiinbuiranoet  and  ]flre 
inffitftiiee  tbrni^  where  a  riflk-haB  enee  at- 
ta«hfld,'even  <for  ajmoment»'4he  insured  is  to>t 
•entitled I  ta  i»  nturB.oi'anjt  pavt  of  (the  .pre- 
miiim  pahk  ": 

This  rule  seems  to  havb  -been  first  an- 
nounced by  Lord  Mansfield,  in  the  case  of 
Tyrie  v.  Fletcher,  2  Cowp.  (Eng.)  666.  In 
that  case  a  ship  was  insured  for  twelve 
months  at  a  stipulated  premium,  but  was 
captured  by  an  ^f |yf .  .in; /ibout  two  months 
after  sailing,  and  suit  was  brought  against 
the  insurer  for  a  return  of  a  proportionate 
part  of  the  pjonivnv     \  r  -xrf 

Lord  Mansfield  said: 

"I^.the  risk  of  the  C9ntract  of  indemnity 
has  once  commenced,  there  shall  be  no  appor- 
tionment or  return  of  premium  afterwards. 
For,  thotigh  the  'p^^mitim  is  ^^tfma^,  and 
the  risk  depends  upon  the  length  and  nature 
etf  -aaciiirof>iigt,'.|Kt,  4f  .it-<lpie  4M>i«jPA^pMld, 
though  it-^miiv-  lie  far  tweDtsr^Ano  hAur»  or 
less,  thl»  H^k'iS'ttmr  the  omtraet  is  for  the 


who i^' entire  risk,  and  no  pari  of  the  con* 
sldei-ation  ehail  be  returnable.  They  might 
have  ittsuned  from'  Ho  mevithv  to  twelve 
months,  or  hi  any  teBS'ol*  greater  proportion, 
if  they  had  thought  proper  so  to  do;  but  the 
iMt  is  tfaey  have  made  no  division  of  time 
at  all,  hut  the  contract  entered  into  is  one 
entire  coiitract  frew  August- 19,  1776,  to 
August  '19,  1777,  which  la  the  8<L»e  aS'  if  it 
hnd  expressly  said:'  S'  .  .  If  yoU|  tile  under 
writer,  [268}  wilt  ineure  mC"  for  twelve 
months,  I  will  gtT«  you'the  entire  sum;  but 
I  '^'ill  not  have  any  apportionment.'  The 
ship  sails,  andthetinderwritet*  runs  the  rink 
for  two  moiiths.  Na  pAtt  of  the  premium 
shairhe  returned."    •;....•. 

iThf 8  case  '  husr  hecn  universally  followed, 
and  the  rule  therein  stated'  has  be^  tppliied 
to  fife  Insurance,  Are  Insuranee,  and  casualty 
insurance  contraj^ts.  *  May  on 'Insurance,  s^- 
tion  €67  ;•  Jojrce  on  Insurance,  section  1420; 
Mutiial  L.  rns.  Co.  y.  Kelly,  114  Fed.  268, 
52  C.  C.  A.  154;  Dickei'son  "v.  Noi^thwestern 
Mut.'  L.  Ins.  Co.  260  111.  27»,  65  N.  E.  6i94; 
Ve^  York  F.  Marine  lull;  Oo.  v.  Roberts,  4 
Duet  (N.  Y.)  Ml;  Watery  v.  Allen,  6  H4H 
(N.  Yl)  421;  OohnActicut  Mttt.  Ins.  Co.  v. 
Pyle,  44  Ohio  (^.  1#,  4  N.  ».  466,  68  Am. 
Rep.  781;  Hoyi;  v:  Gilman,'  8  Masa.  336; 
Joshua  Hendy  Ma^^ine-Workn  "v.  •Anierican 
HteiumhBoiler  Ins.  Co.  86  Cal.  248,  24  Pac. 
1018,  21  Am.  8t.  Rep.  88;  Blaeser  v.  Mil- 
waukee^ Mtehanice'  Mut.  Ins.  OO:  87  Wis.  31, 
11>'Am.  Rep.  747. 

This  rule,  in  fact,  seems  not  to  have  been 
(jfnestidned  in  any  Ameriean  cane,  but  has 
been  accepted  and  applied  by  the  courts  as 

settled  law.  

'  This  rule  is  said  to  he  based  cm  just  and 
^tiftable  principles,  for  the  f&snrer  has,  by 
taking  upon  himeeff  the  whole  peril,  become 
entitled  tb  the' whole  premhim,  and,  although 
the  application  of'  the'  rule  may  result  in 
profit  to  the  insure;  it  is  but  a  just  eon- 
pensation  for  the  dangere  or  perils  assumed. 
It  hAii  also  been  pointed  out  that  the  danger 
fiictirl'ed  mny  be  greater  in  oDejnoment  than 
during'  the  entire  Voynge^  tnd>  it  would  be 
extremely  difficult  to  fAirly  apportion  the 
jn-eihiuiii.  •  f 264]  if  •  a  recovery  of  any  part 
thereof  were  permissible.  *  Joyce  on  Insurance, 
f»ectiow  97.  .    •' 

'  It  is  difllci/lt  to'  see  whv'  this  rule  should 
not  apply  with  e<|nal  vigor  to  fidelity  insur- 
ance. T^pon  What  fair  basis  can  the  premium, 
the  conBidera<tf<M  paid  for  'undertaking  the 
'risk  of'fldcHty,  be  apportionedf 
'  Thlsl  ha/iird  is  prbportioned  to  the  falli- 
hilitr  of  tht  Object  xifin«trrance,  and  its  ej(- 
t'ent  Is  iheiasured  by  thean^oiint  of  funds'  in 
his  custody.  Moral  stamina  is  a  varying; 
finantity,  even  in  the  Aafme  ^raon.  It 'is 
inflftent^ed  by  many  things.  It  is  impossi- 
ble to  gay  at  whiTt  tim^  the  temptation  of 
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an  .ixuUvidual  t)oiki}ied  m  grentest  ajid  thft 
greatest  jriak  U  being  run  by  the.;8iir9t7. 
Likewise  ;th«  ajnpunt  oi  money  m  the  hands 
of  the  •  official^  qt  the  employee,  fluctiiaten 
from  day  to  day,  and  it  U  dlQieult  .fin4  ofioi^ 
Lnposaible  to  d^ermine.on  what  day  the  ,U^r 
bility  of  the  aucety  ia  greatest  in  extent, 

\VJio  can  say  how  much  of  the  Bureiy'4 
risk  was  run  during  any  given  period?  How 
then  caA  it  be  determined  what  part  of  the 
premium  ^as.been  earned  durimg  any  given 
period?  A  premium  cannot.be  apportioned 
where  a  riak  is  ii^mpportionab)e.  Premium 
and  risk  are  int6l;d^pendent  and  inseparable. 
It  being  impoasibl^  to .  i^ay  whl^t  part  of  a 
risk  has  been  run,  it  is  likewise  impossible 
to  say  what  part  o^  a  premium  is, unearned — 
what  part  should  be  returned. 
[  The  ease-  before  ua  illustrates  the  difpculty 
ol,  attempting. an  apportionment.  o|  premiums 
in  fidelity  insurance,  for  it  here  appears  tb^t 
the  great  bulk  of.  [265]  the  funds  pi^safag 
through  thia  offitQiara  hands  were  collected 
snd  disbursed  by  him  on  one. month  of  tH® 
twelve  far  which  he  waa  bonded.  Tli^  b  to 
aay,  thia  surety's  risk  was  greiiter  in  extent 
for  this  one  nionth  than  during  the  remain 
ing  ^even  months  combined^ 

An  argument  ia  made  on  behalf  of  Mrs. 
Grduch  in  which  it  if  urged  that  this  con- 
tract of  suretyship  ahoiild  bf  treated  as  a 
contract  for  personal  sfr vices,  wbioh  it  be- 
came, impossible  to  exisente  by  reason  of  tlie 
death  of  one  of  the  parties,  and  It  j»  insisted 
that  only  so  mueh  of  the  eonsi deration  should 
be  retained  as  mAght  he  recovered  ou  a  quoM^- 

All  insurance,  fire  and  life,  as  w^U  as 
guaranty,  is  Aomaitvhat  pergonal. in  its  nat^re, 
resting  to  a  i^eat  extent  on  the  reputation 
and ohara^«r  al ^ht  inwred^hut  all  such  con- 
tracts* ar^  esaentially.  eptijre.  It  ia  impossible 
to  sty  what  part  ol  tbje  ri|^  ]^«  been  run^  or 
h«w  much  of  . tb0  ,(*oiwderai;ioni  has.  been 
earned  at  any  paxtieulaT  time  durmg  the 
period  of  insurance.  Even  though,  therefoif , 
the  compleiioB  of  such  a  con tr^  ,, becomes 
impossible,. there  is  no  way  to  4x  the  val^^ 
of  the  ^serviees  rendered. 

We  thinki  therefore,  thf  chancellor  was  in 
error  in  oyerruUng  the  ^st  ground  of  do- 
murrer.  It  is  impossible .  to  apportion  such 
a  ha9i«rd»  and  the  whole  risk  hf^ving  attached, 
thare  can  be  no.  return  of  any  part  of  the  pre- 
mium«  upon  the  facts  so  far  stated. 
>  Tk#- bill  containa  othfir  feiatures^  whi^h  we 
have  not  commented  npon^  with  reference,  to 
cea?taia  dealings  between  the  complainant  and 
the  surety  company  after  [266]  the  d^ath  of 
Mr«  Crouch.  In  tho^e  negotiations  it  is  averred 
tbat  Mr^  Croi^pU  permitted  the  defendant  to 
taka  charge  of  the  trusti'e^s  ofRce  and  obtain 
certain  fees  therefrom^  after  h^  hM^bimd's 
death,  .with  the- . understanding .  that  ^  por- 
tion of  til  is  premium  was  to  be  returned  to 


h^r.  i^ome,  questions  of  ea^ppel  and  waiver 
are  made  by  the  bill  which,  tl^a  demurrer  doe» 
not  reach.  At  any  rate,  the  mattera  ao  al- 
leged require  an  ^swor..  ..The  chanoellar  cor- 
rectly so  held,  overruling  other  grounds  of 
demurrer.      • 

The  case  will  therefore  be  remanded  fot 
answer  and  further  proceedings,  and  the  sure- 
ty compai^»wiU  pay  the  costs  of  |U|U  appeaL 

Beoovery  of  Premivm'Pdkid  fa^r  TiMjtiiHf 


Th^  reported  casoholda-  that  in^icre  a  pioUie 
officer  who  haa  given  «  fidelity  inaunuue  bontf 
dies  jdwing*  hia  term  hia  peraonnl  reprcMBta* 
tive-  is  ^ot  entitled  to  a  refmid  <»f  the  oa- 
earned-  portion  of  the  prensiiUB.  iso  other 
case  appears  to- have  paaaed  on  the  recovery 
Of  unealrned  premiums  paid  for  fidelity  ia- 
suranee,  bnt  the  repoisted  caae  appiiea  ike  rak 
which  liaa  been  h^  oonaisteiilly  aa  to  ia- 
i^ranee  ol  other  kind&  T^e  prevailiai^  doe- 
trine  seems  to  •  be  thai  m  ttoormrj  back  ia  al- 
lowed <1)  if  the  riak  has  never  attached^ 
(2)  it  tlie  insurer  withdraws  from  tke  eoa- 
tract,  or  (3)- if -the  imnited  eaaoela  tJae  con- 
tract pursuant  to  a  resecred  option.  See  l( 
Ain.  -&  fing.  fine.  Law  p.  964.  Aa  to  ibt  re- 
oovery>>  bade  of  preminma  paid  for  Uie  inaur- 
ance,  see  the  note*  to  Metropolitan  L.  Ina  Oo. 
1^4  Felix^  4  Am.  CaSi  Ifll.  In  the  recant  cans 
Of  Phmmer  t.  Insurance  Go.  of  North  Anuefi- 
e»  <Me.)  OO'AtL  606,  it  was  aald  of  a  re- 
«OTery-back  of  the  premium  paid  on  a  marine 
polk^ :  "When  tke  polky  liaa  onoir  attached 
and  the  risk  is  entire  there  can  be  Mo  anch 
recovery."  In  Maryland  Casualty  Oe.  t.  Lit- 
tle Roek  R4  etc;  Oo.  88  Al-k;  M6»  122  &  W. 
094,  it:  waa  held  that t  a  pvemimn  paid  on  a 
casualty  inauranoe  poHey  waa  not  apportion- 
aUe-  so  'aa  be  adknit  ci  a  neconery  of  a 
tiop  thereof 'Wh|ch«ims.  paid  tmdi 
belief  that  the  scope  of  the 
thereby  extended^  *. 
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Jti^l^ealandBrtfov  *-  TdahWty  om 
•  -*-  Abamdonmomt  of  Apical* 

An  undertaking  on  appeal  from  a  jusU«e 
of  the  peace  is  to  be  construed  strictly  ia 
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favor  of  th(Q  aurety,,  and,  where  it  ia. condi- 
tioned that  the  appellant  will  .pa/,  all  .cos^a 
and ,  disl^^raeipents  that  n^ay.  be  awarded 
against  him  on  the  appeal^  and  satisfy  atiy 
judgment  thai  may  be  given  against  him 
in  the  appellate  court,  and  the  app(*al  is 
abandoned  and  n!0  judgment  ia  rendeted  Ih 
the  appeflat^  court,  the  autfety  is  hot  liable. 
[8^  Bot«  at  end  of  thia  oaae;] 


*W 


Appeal  from  Clrouftt  Cg^urt,  Multnomah 
oounty:     Mouow»  J^dge.    - 

Action  on  appeal  bond.  Claud*'  P*  Woodlfe, 
plaintiff,  and  George  T.  Settlemyer,  defend- 
ant. Judgment  for  plaintiff.  Defendant  ap- 
peals. The  facta  are  aUted  ita  the  <>ipinldil. 
Rkvebseo. 

Kimhall  d  Ringi^  for  appellant. 
Christophertk^  Ji  Maitfiewt  and  VUiMde  W, 
Devore  for  reapondent.  .','  , 

[26]  Ramsey  J.— On  the  5tli  dfiy  of  De- 
cember,.  1912,  tJlieplaiptilf  reoovQT^  ag^inat 
W.  B.  Harrington,  in.  t^tiupUoe's^cowt  fpr 
the  di8t»i«t  •!  Portend,  in  Multponjwuh  Co»a- 
ty,  a  judgment  for  the  wm  ot  ^150,.  wit|>,  in- 
terest thereon  af  <die  i*te  of  a  par  cent,  per 
annum  fnWLJwly?  W»  191^  and  the  further 
sum  of  $12i$»  l*r  «oata<af  Bai4  action..  .     » 

On  the  Mth;  of  j  December,  1012,.  ttie.  plaim- 
tiiT  caxiaed  an  e;c'ecut|g«. .  t^  bfl  issued,  upon 
«aid  judgment/.  aAd  pll^eed  the  a^me  in  \k^ 
hands  of  the  oomtiabje  ol  aaid  Foirtland  dis- 
trict for  semioe.  Said  iJonatable,  bj-  yirtue 
of  said  writi  levied  upon  ,<5ertain  pr<?perty 
of  aaid  Hanington,  copmtingpf  horaesrf  !wag- 
ons,  and  wood,  4o  aatiMy  aald  writ  of  execq- 

On  tike  3Zat  dir?  ol  Deoember,  1912»  .th*flft»d 
judgment  debtor,  •  Wr  H..:  Hanringtony  gave 
notice  of  an  appeal  from  said  judgment  to 
the  Circuit  Court  of  Multnomah  Oouaty*  3aid 
notice  was  duly  served,  and  then  filed  with 
the  clerii  of  aiHd  Jnatiee'a. court,  with  the 
proof  of  aetviee  thereofv  :  Therealtei,  on  aaid 
3l8t  day' of  December^  1912,  the  aaid*  W.H. 
Harrmgtoto,  for^  the  /pnipoue  ol  perfecting 
said  appeal  and  ataying  the  eKecntion  of  said 
judgment,  dnting'  the  pendency  of  aaid  «{i- 
peal,  filed  in  baid  juatice'a  court  hia  underr 
taking  for  the  appeiU,  wii^  George  T..  Sett\e- 
myer,  the  defendant  Iwrein^  an.  aiurety.  /The 
following  IB  a  copy  of  aaid  undertaking;  ^ 

[27]  •^Whweaa,  the  above-named  plaintiff 
recovered  a  judgment  against  the  defendant 
\V.  H.  Harrfngton,  the  defendant  herean^  for 
one  hundred  fifty  doUara  and  interest  therf- 
on  from  July  27,  1912,  and  costa  and  diaUnrae- 
menta  in  a  civil  atetio*  tried  before  JuBti^e 
Bell,  a  juatiife  ttf  the  peace  in  and  lor  wd 
district,  and  said  judgment  having  been  ren- 
dered on  the  5th  day  of  December,  A.  D. 
1912;  and  Wheteafcthe  urid  W.  H.  Harrington 
IB  about  td  appeal  from  aAid  judgment  to  tlie 


Circuit  Poprt  9f  the  S^tateof  Qregon,  for  the 
Ck>unty  of  Multnomah :   . , . 

"l^py,  .ta^erelore,  we,  W,.  li.  JSar^ington, 
appellant,  and.  G.  T,  Sejttlemy^r,^  ojt.  the,  Coup - 
\y  of  ^uUnowwJi,  ^X»X^  of  Oregon,  ^,u^:ety, 
^nd^^ta|Ve.,t^^lt  ^i4..i*PP?^J*ttt..wMl  .P«0^  ^^^ 
coats  and.  di»bur»ejpqnta. that  nwyl?^  award- 
ed again^it  him  o^s.  the  appe^,  ^n^  th^t  ,f^d 
appellawlr-wili  fatjsfy  any  judgment  that 
.ma^  be  g^ven  against  hin^  in  t^e.jHipellate 
,oonjt^ .  <MV  tho' apjpe^U 

...  .''[Signed]  -  W..  H.  Harrington, 

•  *^Geo4  Xi  SftttlevAjreK," 


''Thcr  plaintiff  excepted  to  the'snfficaeiioy  of 
the  surety  on  nnid  unde#takijq^  on  Jankiaty 
!2,'19l3,  and  It  doea  not  appear  thai  hn  juatt- 
h^'^  thAt  any  n«i^  undertakang  w»a  given. 
(K«  imnaefipt  in  said  aotion  was  filed  in  the 
Circuit  Court  of  Multtiomnh  ■  Gopnty,  and 
eaitf  appeal- waa  abajMbmed,  and  ^na^judgment 
tn*'^rder  wtta  ev«r  maide  tj  aaid* Circuit  €ourt 
in  elation*  to'  aaid  action,  on  aaid  iuppaaed 
Appeal.'  Said  justlce^a  eonrt  did  not  make 
any  -order  aliowing  said  appetfVor  ataying  pra- 
ieeedingto  therein.  Th«  pocket  of  said*  ( court 
ahowa  that'  an  execmtioD-  in  aaid  eauae  -was 
ieaued  Dnoember  26,  1019,  but  it  iaila  to 
Aho^  that  it' waat  returned.  

'  BefotW'tlie  coknmetioemeitt  of '  thia  acticni, 
the  plbin<trifl^  diemanded  of  Geof^  T.  Setti^- 
myer  and  W.  H.  Harrington  that  ^hey  |Miy 
aaid  'jtidgnient  r<«hdered  in  aaid  juatice'a 
court ;- but  theytefuaed  to  p4y  it,  and  said 
judgment  i«  wholly  unpaid.   •  -    •     •   ' 

[^] '  The  complaint'  Ih  this  cauae  itUege^ 
ikioat  tit  the  facta  Above  stKted,  and  it  alleg^a 
alao  that,'  ih'  cotisiderktleiii  of  the  *  e/^cebiilioh 
A^d  filing  df  aaid  undertaking  fbr  ih^  apj)^l 
and  for  a  stay  of  ]irdceed!ngp^  ih  skid^' eaiiai^, 
the  conatal^le  of  aai^  diatriet  tc^leai^ed  from 
the  teVy  iii  aaid  cause  all  ptoperty  iihat  Had 
been  attached  pr  levied  upon  ^heriein.        ' 

'  The  complaint  alleys' alaq  that  W.  H.  Har- 
riiigtcfn  is  insolvent  ^  and  haj  left  the  atjate, 
and  haa  no  property  out  of  which  said  judg- 
ineo|;  could  be  made. 

The  anawer  deniea  most  of  the  allegations 
of  the  epmplaint,  and  seta  up  affirmatively, 
in  9uhatance,  that  no  judgn^eht  of  any  kind 
waa  ever  rendered  or  entered  in  said  action 
in  the  Circuit  Court  of  Multnomah  County, 
on  aaid  APP^nV*  against  either  aaid  W.  H 
Harrington  or  George  t.Settlemyer,"  for  any 
sun^  or  fpr  any  purpose,  and  tl)at  the  execu- 
1^11  in  aaid  cauae.  iaaued  put  of  aaid  justice's 
qourt  waa  not  in  any  manner  gtayei 

The  reply  admitted  the  affirma(,ivc  matter 
of  aaid  anawer,  excepting  that  part  thereof 
relating  to  tjie  stay  .of  execution,  and  denied 
that  aaid  exec^tion  ..had.  not  been  atayed. 
Thk.  c^nst  was.  tried  without  a  jury,  apd 
andipgft  and  a. judgment  fof  the  f mount  4«- 
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maiided '  by  Vhe  cdmpla  i nt   were  '  reiidfetW   in 
favor  of  the  plain tif)*. 

'  t^en'tfU  the  ^evid^nce  for  t^e  jpltfintiff 
Was  in,  the  def^dant  moved  fot  a  ji^dgm^nt 
6f  nonsuit;  but  the  cofirt  beloW  deiiied  this 
niotkrti.  When  the  trial  began  in  tlte- court 
b^Iow,  tlie'  defendant  objected  to  thift  admis- 
Kion  of  any  evidence,  for  the  Reason  'that^  l!he 
complkint'  does  not  state  facts  -sufHcietit  to 
cdnstitttte '  a  cliuse  of  action!  I^aid'  dbjectitth 
was  overruled,  and  the  defe^ant  e^ieepted  to 
said  ruling.  '  There* is  no  disftgreement  as  to 
t1b«  idafteriat  fiicts  in  this  case. 

[29]  As  stated  supra,  the  plaiutiiT  obtained 
a  judgwMttt  in '<<die:jU8t&ee'»  court:  againat.W. 
Hi  Harringt<Mi,  iund  the-  latt«r  gave.Botice^  ol 
an  appeal  to  theiiCireuit   Coart^  .and •filed 
■n .  undavtakiiig/  in  idue  i^rip/  .|«r  •  the  «ippe«l, 
atid  'iot  a<  stay  of.  proceedings.    The  plainkUf 
tfiied  esiceptidna.to.thje>fniffieieney  of  the  sure- 
ty oni  tha  <«a&d  •  ujidertftkiiig,  •  aihd  tk^ .  auroty 
failed 'to  justify.     No'Imw  und^rjkakttfgMWfiB 
filed..    The;  tdefendant  tailed'  to   ills,  a  tran- 
secipt  'of  said  miiae  in.  tlie  appelate  ^aurti 
an^  ihe  appellate,  e^uct.  never  gav«  or:e»teved 
any  'judgment  of : any  Idttd  in  aaidicau^..    la 
>laot,>aaid  teuae  waa  Jiev.er-.in.>!the  appellate 
•4a)url;  for  any  purpoM.   , Blef ore' banning. .thi|s 
action,  the  plaintiff  demanded.  o|.tl^«$lej^lid' 
ant '  tjhsut  tlie '  latter  .  pi^y .  ai^id  judgment ,  iren- 
ilfred-  in<8aidv.ju8tifie'»  cpurt».  mid  th^.t^feifd- 
«Ait  i>ei[v6ed  to  pay  said,  judgnieot.  ,, , 
.    The  court  belQa*  9Ui4r  nf^  finding  aa  to  tjjie 
r^eate  pf , tlie,  property,  of.  said  IJarciagton . by 
the  constable,  or  af  t^  the  exceptions  to  pui 
^uffiiqienfy  of  the  surety,  on.  said  us^ertf^king, 
^Wl  *ye  wjU  not  cpnsidfif. .  thoiie  nijp,^effl ; .  bu^ 
j^n,  ,<j}ie  view,  .that  yrf  takq^pf,  the  ci^se^;  tbpfte 
ji^(*ta , would.  i^tms^^j',ia|l^'  affect  ,^he  d^adoiji, 
if  ,thiere  i«^r,^  findings  thereon.  , 
,,,^,  Xb«;, undertaking  fox  the  a^pe^)  ^s  in 
pf ppej; .  forpBi,  «uid,,the  promis^rj,  part  tliereof 
is  as  fojlp^ys:     .,'.».         ^    , .. 
..  /.'Nc^w,  -^efefore,  we,  W.  H.  Harrington,  ap- 
p^lU^t^  :9.nd,G.  T,  l^ettlemyer,  of  the  county 
o^  Mujtiiomab,  State  of  Oregon,  surely,  uniier- 
Cake  that  said  appellant  wil)   ^air  all  costs 
and'  disbursements    that    mav'  be    awai'ded 
aj^ainsthim  on  the  appeal,  and  tTiat  said 'ap- 
pelant wiri  ^atisifj'  any  judgment  that'tnay 
be  givefi  against  hfm  iii  the  appellate  couii; 

Qi\  the.  appeal.'*  

.  It  is  to  be  noted  at  the  beginning  thiit'  the 
surety,  on  said  undertaking  promi^s  two 
things:  (a)  Tliat  the  appellant  will  pay  all 
costp  an4  disbur6om<\nts  that  fMty  be*  a*vi>arded 
against  ftitn  on  fhe  tippeal ;  '{h^  Und  [W| 
that  said  appellant  will  satisfy  any  judgment 
ih4ii  n^My  he  given  against  Htm-  in*  the  appel- 
late pourii  6n  'the  appeal.   '  -i..    '  ;. 

liie  evidfence  shows  that  the  appiial  "Was 
abandoned,  and  there  is  ilo  claini  on  the  |kirt 
of  th'e'plalntl^ff  that  the  Citeuit  Ooui*t 'of 
Multnoiriali  *(**ounty  i^ver'had  ^ifd' appeal  hie- 


fore  it  for  any  pUriMm^  ot  tendered  any  judg- 
.ment  of  orijfer  of  any  kirid'ln  relaliion  thereto. 
,VVe  aesunic  .tliat  saiS  appeal  was  not  in  the 
appellate  court  at  all,^  and  that  fhe  appellate 
court  n<^ner  awarded,  any  costs  or  disburse- 
, meaU .  «^ain»t  thq . .  sai^  i|pi)ellant,  Harring- 
ton^..  aaid  ..tlvat  said  appellate  court  did  not 
give  or  enter  .any.  jqdgmfn^.  against  him  on 
said  abandoned  appeal.  Under  such  a  state 
ol  fa«t»,'  ean*«hf6  plaHatitf/ Woodle,  nudntain 
an  action  against  th«  disfendaHt,<Settlaiiyer, 
aa. au^ty I OA  B^id  undertaking? 
!.^  Cyc  p^e  7.^  says:  . 
.,  ,''l$ureti^,  are  .fesaid  to  be  favorites  of  the 
l§w^  a^d  a  flH)nJ;ra9t,of  ^urety^hip.^must  be 
strictly  construed  to  impose  upon  the  surety 
only  tho^  burdens  clearly  within  its  terms, 
and  must  i^t  be  f^^jfitende^,, by, implication  or 
SresupiptiKWi* ,  Thi9  X^\f  if  .followed  botJb  at 
law  and  in  equity.**       .    ,.'  , 

2  Brandt,  Suretyship  and  Guaranty  (3 
ed.)  Sedfion'5i3,  says:  -  •  i 
"  *'6utette&  on  'an  appeal ''4»ond  are  -boimd 
cnlifMlfjt?i>fttki^'f^  tketm>mit&fikgir>conirdei. 
Ah  at)p^1'bbnd'lrtfte.fei^}udgiheat  reiidered  by 
A'  jtistfce 'of  tftt>  fiMte^  provided  tliat,  if  the 
p^tii^ft  atipealihg-'sUfbuM'  pay  and  aatiafy 
whatetel*  judi^ei^ti 'iaigltl  b;^  tendered  by  the 
Circuit  Court  of  'Hatt&iMic  ^Oo^mfy  upon'  the 
^^issal  Of  trial'  of^  tfa^'ip^eal;  <hen  the  ob- 
ligltticin 'shduM  bs'veM.  '  .  >  .  ..i^Tbe-Tonue  in 
tl^e  t^asi* '^4«8"clianged''fr4«i'iraiioo6^  Comity 
to  atiP^Her- chtiHty,  and'-s^j^idgmcaib  was  there 
rendered  agiifitet  this  ^MUrty  appcwling.  Held, 
the  fiuirety  w^8  nol'llabli^  on  the  bond."- 

[31}  Iii'PhoelilxM|g.<)«.' V.  Bo|pi;rdua»2111 
HI.  531;  83  N. i£v  295;  tba  oduHtsaya: 

"The  law  is  well  settled  that  the  under- 
tirldn^g^iia  suivtyiis  td  be  atificUy:  coaatjmed, 
aud^  hiS'  Itatittity'  nod  to/'foe  extended^.by  eon- 
*tr«etion."  '       i<    .1  .. :i    I:    .•    .■  .... 

-Ih  StAJle  v;  Uaytoii,.  OfOl  Md4  (98^  «}  Atl. 
«Z4,  tlie  covrt  saja:     w.-.  ,  .   . 

"AM'ttt  th«  general  pvafci^  applicable  to  a 
V^fcrae  of  .thl*  kind.-  thi^-)ai(a  be  no  question. 
^t  ift  fbnkHiarlawtbat  4^  ooatntct  pf  sure- 
^ies  lipoft  an  offiejai;  boiiA  is.  au^jeot  to  the 
IstHctest'iilterpvetallQn.  /Aey.  und^i'takc  for 
netliitig  which 'is!  no^}  witfain.tbeBtrict. letter 
Of'Cb^ir  (todtract.-  Thiejctblj^ioii  \B'9tr%ctiS' 
tinii'' jurist .  and  liotfaing  lifl:  (to  be  taken  by 
const m^bm  ai^iast  'tkte  qbligo^a.  They  have 
consen;t€d  •  lo'  be  •b6und.<tc^.a  oedain  extent 
on9y>ftnd'  their  liability  imuat  b^.^iTund  with- 
in' th^  terms  of  that  conaent^*  *-, 

••In-  Klrrtchbaum.  v.  Blairr  98.  Va^,  B5,  34  S. 
E.'91I5,  part  oflthe  eylUUus  is;  .... 
"*'Biit;  haling' a  schriained  wbfittbe  contra^ 
is,  -he^  is  boukid-iby;  tthie*  alone; .  There  la  no 
Implied  liability  resting. on. him.  His  liabili- 
ty ^i  9- always  jst^iatismnti  juri^  and  ift  sot  to 
he  extended  hy*  Sniplioiilfion.  •or  c^enstxuction*'' 
•  In  Omaha>  TiHt '  Nat*.  .Bank-Vv.  ^Goodman,  55 
y^^h,  41»,i42(H\77.iK.  .W»:7.17,  p>e  court  s^lts: 


..^ 


•eoon  to,     '  '   ' 


71  OreQdn 


"That  a  sur^t^.^  «i^Hl?4.«^o  stand  iipon 
the  strict  terms  of  his  contract  is  a  proposi- 
fidh  '6f  law' upon  ^loh  the  authorities  all 
agree.  .To  the  extient,  atfd  in  the  mann^ 
pointed  out  In  his  obligation  h^  iti  bounr^ 
hut  no  farihbr.  It  ha§  boen  often'  said  by 
judges  and  text- writers  that  stiretifes  ari 
•favorites  of  the'  latv,  aiid  that  their  iUbilfty 
will  not  be  extended  hy  inkpHcatibh." 

Childs;  Suretyship  liiid*  Guaranty,  pages 
124,  125;  says: 

''While  a  surety  is  denominated '  a  favorite 
of  the  law,  there  is  a  very*  limits  field  for 
the  application  bf  [32]  this  dbctfinel  Thti 
nature  of  the  contract  invokes  'equitable  coh- 
sideration,  btit  ihe  general  rules  for  the  cdn- 
struction  of  contracts  are  not  excluded'  there- 
by. '  This  naUlitg  ttUl  not  he  extehd^d  hy 
implication  and  his  cotitract  is  strictly-  con- 
strued. ' .  .  .  lu  cas^  6f  doubt,  the  dotibt 
is  solved  generally' in  his  favor." 

The  Bureiy  on  ^aid  tindertaking  agreed 
that : 

''The  appellant  will  pay  all  costs  and  dis; 
bur  semen  ts  that  may  he  aitarded  agdinH  him 
on  the  afpedl,  and  thai  said  appellant'  will 
satisfy  any  judgm'eiit  that  may  he  given 
against  him  in  the  appellate  court  on  the 
appeal. "** 

This  undertaking  is  to  be  construed  strict- 
ly in  favor  of  the  surety.  '  He  is  bound  if  or 
nothing  that  is  'Wt  nominated  in  the  bond.*' 

The  surety  undertakes  two  things:  (if 
That  the  appellant  wilt  pay  all  costs  and  'dis- 
bursements that  ma^  be  awarded  against  hiih 
on  the  appeal;  (2)  that  the  appellant '  Will 
Satisfy  any  jtikdghient  that  may  hn  gi^en 
a'j^ainst  the  at)p^llaftt  on  the  appeal.  The  un- 
dertaking of  the  surlrty  wais  i6  pay  any  Jtidg* 
ment  that  should  be  awai^ded  against  the  ap- 
pellant by*  'tlie''apt>d1ate'  court,  and,  as  that 
court  did  not  render  any  judgm^nt^  a^inst 
the  aprpetlant,  there  was  nothing  for  the^stire- 
tjr  to  par.  The'iTarfety  df d  net  Undertake  that 
the  appellant"  W(iuld*"^pay  the  judgment  'lyn^ 
dered  by  the  justice's  couf t.  Ck>nstruing  ^srid 
uiidertaking  actording'  to  iti -terms,  the*  sure- 
ty promised  that  the  appellant  would  )phy 
^ny  jttdjf^eiit'that  th«  appellate  court  shohld 
r^ndM*  itt'said  onicie  against  the  appellant, 
and  he  incurr^  n6  Ifabilitytan  satd  Undertake 
Ing,  heeahse'  the  -a^ellstt  court  rendered^"  no 
judgment  against  the'  a^eilant'on  sliid  api 

Hf  1  Bnc.  Pi.  APr.  )01d^  that  wofricaays: 
"As  a-  gleneral'  rule  the  btoditionand  tentry 
of  a  final  judgment  of  afiirmance.  of»  •tips^al  i» 
required  to  subject  the  sureties  to  liability 
on  the  bond."  ( 

;  [83]  In  Poppenhusen.  v^  Seeley, ,  41 .  Barb. 
<N..Y.>  451,  the  court. says: 

''Althoi^rh  tliegre  wa«  an  order  of  the  gener^ 
al  term  affirming  the  judgment  o|  .A^fSV^t  13, 
1660^110  judgment,  of  aillrmanPf  9»>i|i1d  b^  en* 


teredo  if.  the  defendants  in  that  judgment 
availed  themselves  of  the  leave  to  answer 
contained  in  and  forming  a  part  of  the  saiq 
order..  WJien  those  defendants  answered,  a 
new  issue,  differing  in  its  character  and  piodi? 
of  tibial  ^roni  that  upon.  w;hich  the  prior  judg- 
ment had  been  entered,  was  formed,  and  the 
right  to  enter,  a  judgment  of  aiRirmance,  or 
to  issue  y^n  execution  on  any  judgment  of 
affirmance,  yv-as  forever  gone.  The  plaintiff 
mu&t  have  the  fight  to  enter  and  collect  a 
judgment  of  affirmance  before  he  can  proceed 
against  the  sureties  in  such  an  undertaking 
ais  the  pres^i^t.  The  plaintiff  has  never  ac- 
quired sucti  a  right!".         ^  .      . 

In  Wood  V.  Derrickson,  1  Hilt.  (N.  T.)  410, 
the  court  says:.  . 

"The  action  was  uppn  an  undertaking  given 
on  appeal,  and  was  conditioned  fo^.the,  pay- 
ment of  all  costs,  and  damages  which  mighi 
be  awarded  on  appeal,  [an^  of  the  jud|^ent  of 
affirmanpo.  It  did  not  require,  tlie  issui^ng  of 
an  execution,  but  was  forfeited  as  soon  fis 
the  affirmance  of  the  jujdgment  took  place, 
i^nd.the  debtor  made  default  in  it^  pilyment.** 

In  Gregory  v.  Stark,  5  Scam.  (III.)  ,612, 
which  was  an  action  on  an  appeal  bond,  4^^ 
coiirt  says: 

'.'The  moment  judgment  was  rendered  \n  the 
appeal  cause,  unless  the  monej  was  paid  im- 
meaiatcvlj^  the  condition  of  ihe  bond  was  for: 
felted,  and  action  could  be  brought  upon  it  a£ 
any  time  befpre  that  judgment  was  ^kctualiy 
satisfied."" 
*  ^  C^c.  046,  says: 

"To  establish  the  breach  of  the  condition  to 
satisfy  the  affirmed  judgment,  it  is  only  neces- 
sary to  ^how  that  af^er  said  affirwuince  the 
judgment  hsA  not  been  satisfied."  .,      r 

[34]  The  same  volume,  on  page  933,  says: 

''Before  a  breach  of  the  condition  to  prose- 
cute to  effect  can  b^  pi^iiitained,  there  must 
have  heen  a  final  judgment  of  the  appellate 
iMitlv-dUnnMing>  tht  appMaiarfitiiAmilig'ttii 
JUdgflmnltr''af^peldedf.^fl-Md$''irM0fc  'fiktgt/nnt 
must  he  alleged  and  proved/*' ""^^^  I--.  .■  i.A 

4  Am.  &  Eng.  Enc.  of  Law  &  Pr.  943,  says : 

"As  a  general  rule,  the  rendition  ^ni  entry 
of  fr  final  judgment  of  affirmance. on  appeqi  is 
required  to  subject  the  sureties  to  liahility  on 
thebond!"-'  '  ' 

The  same  volume,  on  page  944,  says: 

"It  is  generally  held  that,  upon  affirmance 
of  the  judgment^  f.^om  which^  the  appeal  is 
prosecuted,  the  liability  o^  ibhe  sureties  upon 
tl^e. appeal  bQnd,  ox  undertaking,  txecpoiiea  fixed 
^d  abi¥>lwte." 

„See,  afsQy  Steinhauer  .v^  Cjolmar,  11  Ck>lo« 
App.  494,  5n  Pac.  201 ;  Qlackmore  v.  Winders, 
144  N.  C.  212,  56  S.  E.  874;  Odell  v.  Woottp^j 

Th^  liability  of  thie  defendant  on..  .^i4 
ij^der,taking  .was  co^tingen^.  on  .the>  entry,  of 
a,|^dgm^t  in  the  appe^lajLe  court  a^aioat.th^ 
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appellant  in  said  act  ion.  VVe  have  no  power 
to  extend  the  defendant^^  Ijajjility  K^yond  the 
terms  stated  in  the  undertaking.  It  is  the 
province  of  courts  to  constriie  Contracts,  but 
not  to  ihake  them  t6t  parties. 

As  the  Circuit  Court  of  Multnoiuali  County 
did  not  entier  any'  judgment  againdt  Marrtng- 
ton  in  said  ciause  upon  said  supposed'  appeal, 
the  defendant  lierei'n, '  as  surety  Upoii  said 
appeal,  is  not  liable  to  the  plHintiff  Herein 
upon  said '  Undertaking.  The  undertaking 
sued  on  did  not  provide  that  the  appellaut 
named  therein  should  prosecute  said  appeal, 
or  that,  in  case  he  should  abando;Q'  bald  ap- 
peal, the  surety^  would  pay  tlie  judgtneht  ap^ 
pealed  from. 

[35J  In  order  to  recover  upon  said  under- 
taking, it  Was  neced$ary  to  allege  atid  prove 
that  the  circuit  Court  of  Multnomah  County, 
on  said  supposed  appelLl,  rendered  judgment 
against  the  appellant,  Harrington.  The  com- 
plaint does  not!  allege  that  ^uch  a  judgment 
was',  rendered,  but  .does  allege  that  said  sup- 
posed appeal  was  abjaindoned;  and  hence  tlie 
cpmplaltt  doefi  not  stAte  facts  sufficient \' to 
oonstituie  a  catise  of  action. 

'  We  liold  that  the  c<)mplaint  does  not  state 
fa^ts  ^yfficient  to  constitute  a  cause  of  action ; 
that  iliere  was  not  evidcni^e  sullicient  to  make 
out  A  prifiui  fitcie  case  for  the  plaintiff;  and 
that  the  court  beldw  erred  in  overruling  the 
dfefencrant*8  motion  for  a  nonsuit. 

The  j'udgment  of  the  court  below  is ,  reversed, 
and  the  case  is  remanded  to  the  court  Ixelow, 
apd  that  court  is  directed  to  enter  a'  ptoper 
Judgment  dismissing  said  cause.  ' 

Reversed  ^ith  directions. 

Moore,  Burnett  and  Bean,  J  J.,  cdncuK 

Rehearing  dehied  Jtfnc  2,  1914. 
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It  is  tHe  hit^tldh  of  tbii^  lidt^  to/  (ttll^id«^ 
those  cases  which  have  discussed  the  eft^ct ^f 
tti«  aba^doHth^^t  ordifittiiss'al  of  ati  abp^ftf  on 
the '  Hibilitv  of  the'  sureties  oii  *  the  kppeial 
bond:    '■'''= ••  '•"■;''' 

For  a  consideration  of  the  liabil^^T  df  tfie 
^fHi<^i?  on  an  aippearbond'wfac^e  the  appeal 
Is'  di(^niiss<'d  'b^>^i/s^  of  tKe  insbfCcl^c:^  Of  tft^ 
bond,  isee  the  'wote  to  Bbrttee  v.  Ihinkftt;  Mi^. 
Cas.  19150  1905. 


Geutr^l  Rules. 

,  .  A  surety  ou  an .  appeal  bond  ic^,  ordljia^iljr 
liable,  in  ca^  of  a  dismin^al  o^  the  appeal. 
Xliu^  the  difeiuit^l  or  ab^ndonm^fnt  of  an 
appeal  opernht^^s  as  au  afiirmanjce  pf  the  judg* 
m^it  within  the  meaning  of  an  appeal  bond  or 
undertaking  conditioned  to  respond  .in  case 
the  judgment  is,  afiu;me«[. 

Ark<vn8qSf — Compare  AsJiley  v.  Brasil,  1 
Ark.  144,  Miller  v.  Heard,  t  Ark.  50;  Sear 
brook  v.  State»  28  Ark,  39iO. 

Co/i/oriiia.— Karth  v.  laght,  15.  Cai.  324; 
g^iamberlin  v.  Reed,  Ift  Gal.  ^07;  Chase  v. 
Beraud,  20.  Cal.  138.  .  Se^  also  .Osbovn  v. 
Ijtendrickson,  6  C'al.  175.  Compare  In  re 
Kennedy,  129  Cai.  384,  62,Pac.  64, 
.  CoUrado. — ^McJ^icha^l  v». Groves,  14  Colo. 
^40,  23  Paq.  lOOtt;  Si^annoii  v.  Dodge,  1,8  Colo. 
1^4,  32  Pac.  til,;  L^x  v.  McLeod,  19  C0I9.  465, 
36  Pac.  246;  Long  v.  Sullivan,  21  Colo.  109, 
^0.  JUfKc.  ^50;  Wilson  y.  Welch,  8  Colo.  App. 
210,  46  Pac.  106;  Cresvrell  v.  kerr,  9  Colo. 
App..l85,  48  Pac.  155..  Owipure  Freas  v. 
Engelbrecht,  3  ColqV377. 

/^{ift^if. — McConnel  v.  Swailes,  2  Scam. 
57i;.Sutherland  v.Phelps.  22  111.  92;  Koel- 
ling  V.  VA>ch suing,  1.74  ^ILApp.  321.,  See  also 
Gar  rick  v.  Chamberlain,  97  111.  620.  Cam  pare 
Blftir.v.  Reading,  103  IB.  376. 
.  ffidiano. — See  Reeve^  v\  Andrews,  7  Ind. 
207; .  Keitz^igier  v.  Rpyi^oW**  .11  Ind.  546; 
Stultz  V.  Zahn,  117  Ind.  297,  20  N.  £,  154. 

,/oiC|fj,^Vi9Pn:;y-  AJlcQorma^k,  69  ia.  530,  29 
X,  W,  455.  See  also^Jfjwett  v.  Shoemaker, 
124  If.  561,  JJOO  N.  \V.  631. 
,.  iC«tn^u«A*i/..T-7jParrisou,yr  BanJf  of  Kentucky, 
S^^.  ^1  ^faj0l),,375;  f^^9f^%  v. 'Wright,  6  Ky. 
L.  Rep,  7,47,,  s-bstract;  Harris  v*  VVest,  13  Ky. 
U.  Re{).  .^34,  abstract. '. 
.  Marylain4n — CQmp<^re.  K^f^  v*  \Vhittington, 
40  Md,  489.         .       ..  .....      ,,     , 

4(i««iMtp|H^:TrPas«^  y„  Pay^f  63  Kiss.  239. 
•.;4<i«9Pi4^if-^ArJkanB|ts  V^Uky  .Trust  Co,  v. 
Cor,bin,  779,S..  W.  4f4^  .C^mflars  HUl  t. 
KleUeffti  15i7.M0«  App,.710,  :^3ft.S..W.  523. 
'  ^ifiUima.TrrHtBit  v.  BjifSpifMi,.  12.  Mont.  15, 
a9-PakS.*34.  ..     '..  ,.i,.    .  ••  •       .   . 

t 'iX«brasiM.-^*fieb  (ip^udtnior.y.  .KUpi^tffia^,  14 
VebJ    a^7.    Id    N.    W.    7^1,  Dnnterman    v* 
8tDrey^.40  Neb.  447^ .5A' ^.  W.  949«.  . 
>    Kieuf  York.'^-'V^fnfW^  W'atsot)  Vw  liusoon,  I 
Buer,  242,  affirmM  li.N»  Y.  WK  -  . 

OA/4ifcowa.— McClain  v.  Starr,  150  Pac.  666v 

Ongi^j^S'jnip&<sik"t,  Pta«hery  6^  Ore.  86^ 

/>C!nii«.vlrfifMli.r^Mffir^ -fista/tP)  12  PhiLa.  2, 
84  Ijegi'lnt:  20^  .«••:'  ■     ..•»....- 
•  T^tMM.-^ontipare  Gir^nd  t.  Blocfc^r,  ftS  Ttx. 
633. 

Tn  MctoniiM  t.  S^vllfl^i,•2  Settta.  (IU:f  571, 
the  court  said :  '*Thi»  c6Utt  do«ii  not  entertain 
a  doubt  that  th^  'dismissal'  of  m  lippeal, 
or*  <<eytTOfari,  '|0'  ^^i^vuli^nt  to*  a  rc^lar, 
tW*hnicit1  'kffirttilitici^  fiff  tKfr  jMdgittent«  so'  as  en- 
title the  party  to  claim  a  forfeiture  of  the 
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1>dnd,  Ahd  llave  his  ai^ion  therefore. '  The 
lx)Yid  given  In  such  case  is  conditioned  ^  pat 
the  debt  ahd  costs,  in  case  the  judgment  shall 
Ive  affimed^  on  the  trial  of  the  a|ipek1/  .  .  . 
What  is  t^e  object  of  this  i^nireme^nt;  and 
what  its  meaning  and  liitention  t  Manifestly 
to  secure  the  opposite  party  ih  his  debt  ahd 
costs,  in  case  the  judgments  shallnot  be  re* 
versed;  in'  caite  he  shall  be,  in  the  drcidt 
court,  the  successful  party.  Bjr  a  dismissal 
of  the  appeal,  tiither  by  the  court,  or  by 
the  act  of  the  appellant  himself,  the  ap- 
pellee is  the  successful  party;  he  has  not 
lost  what  he  gained  before  the  magistrate. 
He  is  placed  in  the  same  situation  he  occupied 
before  the  appeal  was  taken;  and  we  see  no 
propriety  in  attributing  to  siich  a  judgment 
of  dismissal  less  efficacy  than  to  a  more 
formiA'and  technical  one  of  affirmance."  So  in 
Harrison  r.  Bank  of  Kentucky,  3  J.  J.  ifarsh. 
(Ky.)  376,  it  was  SAW:  'Tli^  main,  if  not 
only  object  in  'rtqiiiring  an  appeal  bond,  i^ 
to  secure  to  the  plaintiff  in  the  judgment  the 
payment  of  such  Judgment,  with  cost^  and 
damages,  ^heh  -awarded,  unfH^Bs  it  shotild  be 
reversed  by  the  appellate  court;  and  to  at- 
tain* that  object  such  must  b*  cOh«idered  to 
he  it*  l^gal  effect,  in  every  case  where  it  has 
be^ii  executed  in  the  words  of  the  act;  or*  in 
other  Words  tftibstantially  the  same.  In  shch 
cases  we  inust  remember  that  *<;«i<  h^ttet  *ii 
Hitf^j  hntrtt  H  cortict;*  We  ttiuAt  regard 
su!b8tinc«  and  ^ot  form,  or  thte  law  will  huve 
h«*n'  in  vain;  and  imd^r'that  WeW  of  H  the 
diamission  mU6t  be  considered  as  a  virtiial  'Af • 
ftmiance  of  the  Judgment:*'  Irf  Co6n  v.  Me- 
Conna<*,  eO  la.  5S9,  ao  W.  W.'  455. 
the  court  saidfi  "Tlie  word  'ii«frii,'  as  u«ed 
In  the'  statfut*  and  b6nd,  should  nOt  T)e  con^ 
fitrued  in  a  narrow  and  strictly  tedinical 
sense,  hilt  a' broad  «ilhi  comprehe'nstve  mean^ 
in^  shotiM  be' attached  thereto^;  that  is  tft> 
BAy,  If  the'  legal  effect  of  th^'  dismissal  is  to 
Afflhh  fhil  judgment,  then'  the  latter  includes 
the  fdrmer;  and' both  meain  the  Mime  thing.  It 
will  be  cdhcedea  that  thcirt  nfir  be  castes 
w^erc  a  dismris^al'  would  not  ^tn6hnt  to  bh 
R^rx^nce,  as  an  appeal  has  nof'WV^  per- 
fected by  thi  service  of  the  teqiiisite  notice, 
ftut  when  the  aj)peaf  hks  been  perf^ted,  and 
it  i«  dismissed  by  the  irupreme  cburt,  the 
ordihary  rnle  and  eflfek  Is  ^hat  it  Ataiofimt^  to 
an"  rfffit4na4tce,  and  h^  ^ho  asserts  the  con- 
tra^ mbst  t^Ua^  alM*  ^stabD^h  stlch  fact.'' 

In  Long  V.  Simivan,  21  C5o!o.  109,  4^  PAc. 
:)50,  it  was  herd  thiat  the  dismissal  cd  ah  ap^ 
peal  iftigiit  be-  ihad«  without  prtejudfce  tb  an- 
other 'Aptiefcil  or  tb  i  writ  of  error,  but;  un- 
less ianbther  appeal  dr  sU][>ersedeas  wad  taken 
or  allowed  Within  thirty  days,  the  dismi^siil 
operated  as  an  affirmance.  See  to  ths'sAtt^ 
effect  Mueller  ▼.  K^ly,  6  Colo.  App.  52T,  47 
Pae.  12\  lifeMiehAel  v.  Grovea,  14  Coro.  540^ 
e^Pac.  lOOd. 


'  On  the  other  hArid,  in  the*  ckse  of  In  re 
Kennedy,  12«  Cal.  3M,  6«"P»c:  64,  it  wfcH 
held  that  the  dismissal  Of  an  appeal,  as 
premAturely  tak^n  did  not  dperale  as  ah  af- 
firman<^e  of  the  judgment.  Artd  fn  Watson 
V.  Husson,  1  Duer  (N.  Y.)  ^42,  •jjlrmcd  as 
brttmfai^d  V.  HuSflb'n,  14'  N.  Y.  60,  the  ccrtirt 
said:  "The  undertaking  in  this  case  is  in 
the  pfecise  wotils  OT  th«  Statute,  and  the  only 
qnestfon  is,  whether  the  contingency  upon 
which  the  Hability  of  the  defendants  was 
to  attkch  has  occurred:  The  contract  of  the 
defendant  is,  that  If  tlie  judgment  appealed 
from  or  any  part  thereof  be  affirmed*  the  ap- 
pellant shall  pay,  ete.  A  dismissal  of  tite  ap' 
peal  for  want  of  prosecution,  is  clearly  not 
an  affirmance  of  the  judment.  This  court 
has  decided  nothing  whatever  in  respeet  to 
the  validity  of  the  judj^n^ent."  So  in  Freas  v. 
Kngelbrecht,  3  Colo.  377,  it  WAs  held  that 
the  dismissal  of  an  appMl  was  not  the 
equivalent  of  the  affirmance  of  a  judgment. 
The  court  i^aid;  'It  may  be  said  that  by  the 
judgment  below,'  tlie  party  prevailing  is 
prima  fade  established  in  his  title  to  that 
which  is  adjudged  to  him,  and  otight  not  to 
be  delayed  in  having  the  lawful  fruitii  of  his 
recovery  by  an  interminable  teH^s  of  aippeafs 
and  writs  of  eri-or|  i^ccessively  discontinued 
by  default  of  his  adversary.''  But  the  allow- 
ance of  prociess  of  rffview  fn  the  iinst  instance 
iinplies  that  the  judgnients  eVen  of  i^uperior 
courts 'are' not  above  the' suspicion  of  error, 
and  if  after  the  first  appM'or  writ  of  error, 
i^UperiiMeas  lie  denied  (as  it  stem^  is  the 
rule),  the  intonvenlehcl!  to  the' deiendhnt  in 
error  is  not  more  striking '  than  in  other 
'caves: '  Moreover  in  the  ciiase  of  appeals,  the 
aY>p<rHee  is  in  gen^^rir  Indemnified  fOr  the  tie- 
lay  which  he  has  stiatained  by  the  damiiges 
which  the  law  awards  upon  diik!ontfnuance. 
Upon  i^eksdn  Htid  rinalo^^,  therefore,  the  dis- 
continuance of  an  appteal  ou)^  not  to  be 
treated  as  an  affirni'atibn  of  the  judgment." 
Xii  Bhfcir  V.  Reltding,  lOS  III:  37^5,  it  was  held 
that  the  Surety  on  a  sutl^r#ed%ali  hbnd  was'  not 
liahle  wliere  the  writ -of  erirdr  wab  dismissed 
because  of  wAnt  of  Jurfsdietion.  The  court 
^Aid:  "The  decrW  contained  ini  the  transcript 
was  net^aflirtned  by  a  dismdsslil'of  the  writ' 
bf  6rror  in  the  l^rem^  ^?oiirt.  It  was  dls- 
ynissed  for  want  Of  Jtftindft^tfon  hi  the  eoiirt 
to'  heat  the  Writ  at  all.  '  That  wits  in  ho  s^nse 
ah  affirmitnce  df'lhe  orlgittal  decree.  A  dis- 
hiissal  of  a  writ  of  ertt)r'l6r  waht  of  prose- 
cution when  the  eburt  has  Jurisdiction  Of 
the  case,  has  iHwaysbieen  treated  as  an  af- 
flrraanfce  of  the 'de<[!rM  or 'Jtidgftient,  Within 
the  hieaning  of  the  usual  conxJitions  of  sucli 
bbndl  But  the  riile  mu'it  be' diiterent  whfrp 
the  court  has  nd  juH^flrtion  in  the  prehiises. 
It  is  for  the  obvious  reiison  the  court  has  no 
jurisdiction  W  p^oneufi'^  a  jYld^ent  of  af- 
finnanee,  and  it  would 'be  .a  wom.tttquiiwr  to 
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9Ay  a  court  may  affirm  a.  decree  wb^n  it  has 
oo  juriadictioD  i  to  hear  the  case  for  any 
purpo30."  Se^  also  Swofford  Bros.  Dry  Gopd^ 
Co,  V.  Liyi^g&toQ,  16  Colo.  App.  257,  60  Pac, 
413;  Henry  v.  Great  Xorthern.  ISi.  Co.  Ifi 
VVaah.  417^  47  Pac.  895.  .  .  _,  ; . 

A  diunis^al  or  .abandonment  of  .9A  appea( 
caused  by.  the  failure  to  prosecute  the  same, 
constitutes  jbl  breach  o^.  an  appeal  bond  cont 
ditioned  for  the  pro^secution  of  the  appeal 
with  effect.  Callbreath  ▼-  CoynjC,  ,48  Colo. 
199,  109  Pac.  428;  Mueller  v.  I^eliy,  8  Colo. 
App.  527,  47  Pap.  72;  .S^yofford  Bros,  Dry 
Goods  Co.  T..  Livingston,  16  Colo.. App.  257, 
60  Pfto.  413;  Reeves  v.  Andrews,  7  Ind.  207; 
McKinney  v.  Hartman,  143  Ind.  224,  42  N.  E. 
d81;  Everly  v*  State,  10  Ind.  App.  i;>,  37  X. 
E.  556;  Fitzgerald  t.  Wellington,  37  Kan. 
460,  15  Pac.  582;  Champomier  v.  Washing- 
ton, 2  La.  Ann.  1013;  Wilcox  v.  Daniels,  22 
Mo-  493 ;  JVIaryland  Casualty  Co.  v.  Lucky 
Budge  Min,  Co.  (Mo.)  180  S.  W.  1011; 
Marryott  v.  Young,  33  X.  J.  L.  336 ;  Lev^ne  v. 
Lindenthall,  1  White  &  W.  Civ.  Caa.  Ct.  App 
(Tex.)  §  1149;.  Trent  v.  Rhomberg,  66  Te.x. 
249,  18  S.  W.  510;  McSweeney  v.  Reeves,  28 
Nova  Sootia  422.  Bee  also  Perreau  v,  Bevafi, 
5  B.  4  C.  284,  U  £,  C.  L.  230;.  Tummons  v. 
Ogle,  6  EL  &  Bl.  57X.  88  E.  C.  L.  571;  Jack- 
son V.  HansoJBy  8  M,  k  W.  (Eng.),  47,7;  Biggs 
V,  Rickards,  3  H^r.  (Del.^  283, .  Cpmj^are 
Shedd  v.  qooke,.33  Ohio  Cir.  Ct.  Rep,  50;^, 
judgment  affirmed  86  Ohio  St.  364»  99  X  :i^, 
J 132;  Com.  v.  Krause,  1.98  Pa.  St.  391,  48 
Atl.  256.  ThuB  in.  Everly  v.  State,  10  Ind^ 
App..  Ij5,  37  N.  E.  556,  the  court  said ;  "The 
ordinary  conditions  of;  appeal  are  tl^at  th^ 
defendant  or  pri|i<;ipal  obligor  will  .prosecute 
his  f^ppeal  tfii  eJQTect,  und  pay  the  ju4gment 
that  may  be  re;)dered  against,  him  on. appeal. 
If  he  {aala  in.  either  of  these  oon4iMonf^  th^ 
bond. is  subject  to  an  action  for. the  pemi^tj 
therein,  provid^.  In  .  the ,  present . .  casi^^ .  the 
condiUooL  violated  is,  in  ^effect,  tl^^  prQsec^i^^ijoia 
of  the  4tppef  1  tO'  cfiDeot  within  'the  ye^r  aL- 
loi^red  lor  4iich  ^l^pe^JISp"  So  in  McKinney  w, 
Hartman,  U3  Ind.  224,  .i^  N,  ^i^-  681,  it  was 
said;  '-Therefore^,  jtfp.aft^r.  perfecting,  the 
term,  timie  appeal,.. the  i^ppealing  party  had 
dismissed  sp^h  appeal,  there  would  and  f^Ji^ 
be' np. breach  off  that,  cpndiiioi^  of  th^,  bon4 
obligating  th^  appealii^  par.ty..  to.  pay  the 
judgju^t.  rendered  or  a^raned ,  in  this,  cqu^t 
agi^iost  hij9i,  .b<y}%^s^,  M  tha^  event  there 
would  be  no  judgmie^t  rendered  or  affirmed 
against  .him  in  this  (court.  In  such  Sr  cas9 
U)ere  would  be.  a  br^eh  of  the  other  con- 
dition in  the  hopiA,  namisly^  to  duly  prosecute 
the  appeaL  T}ie  d^smissi^l  of  the  i^ppeal 
would  not  he. a  due  pfo^ecu^on  thfpreof;  it 
would ,  be  an  abandoiinent  ;of  the  appeiil."  • 
•    •  ••      /        .        .  .1  .  ■ 

Failure  to  rerSect  AppeaU     ... 

Th«  dlmnitssl  *ot  abdndondieiit  of   an   ap* 
peal  for  failure  to  perfect  the  same  or  to 


ob^rve  statutory  or  other  ,  requirements, 
operates  as  .an  aJffirmance  rendering,  the  sore- 
ties  Uable  on  the  bond.  Dunterman  v. 
Storey,  40  Xeb.  447,  58  X.  W.  949;  Flaana- 
gan  V.  Cleveland,  4.4  Neb.  58,  62  K.  W.  297; 
Cohen  .v.  Oover,  ,4  Ohio  Qir.  Dec.  7,  3  Ohio 
Cir.  Ct.  67.8;  Morgan  T..6ois3on,  21  Pa.  Super. 
Ct  141;  Wifichestei:  v.  Rich.  40  Pa.  Super. 
Ot.  46.  ^ee  also  Beale  v.  Dougherty,  3  Bin. 
<Pa.)  432.  Compare  Shivery  v.  Q^uier,  12 
Pa.  Co.  Ct.  471,  2  Pa.  Di3t  387.  Thus  in 
Winchester  v.  Rich,  supra,  the  oourt  aaid; 
"The  appeal  was  not  quashed  because  of  any 
defect  in  the  recognizance,  but  becauae  the 
original,  defendants  had  failed  to  perform  a 
collateral  actt  which  the  coiurt  held  they 
were  required,  to  do.  .  .  .  Wl^en  |fcn  ap- 
peal is.  taken  from  a  judgment  of  a  juatioe, 
^e  ordinary  course  reoults  in  the  entrj  of  a 
judgment  after  a  jury  trial,  but  it  waa  not 
necessary  that  there  should  be  a  jury  trial 
in  order  to  constitutfs  an  affirmance  of  the 
judgment  of  the  justice,,  within  ti^e  meaning 
of  the  recognizance  of  tlie  appellee.  The 
failure  of  ti^e  padrty  appealing  irom  the  judg- 
ment of  the  justice  to  file  the  transcript  im 
the  Qoniinon  pleas  within  the  time  allowed  by 
law,  would  in  such  a  caao  conatituie  an  af- 
firmanoe  of  the  judgment.  .  .  .  That 
J!il4icial  act  of  the  appellate  court  by  which 
the  controversy  between  the  parties  comes 
to  an  end,  and.  the  plaintiff  ia  placed  in  poei- 
ti4Hi  to  oollect  his  j^dgment^  is  an  affirmftace 
of  the  judgmient  of  the  justice.  When  the  ap- 
peyil  is  ftisq^ijB^ed,  or  quashed  or  stricken  off 
beoBUse  it  is  not  filed  in.  time  tbe  judgnoent  ii 
a  ^nal  one  and  prevents  aU  further  proceed- 
\f»g$k  in, the  suit)  eonstitujtisg  aa  affinnsusce  of 
tiie  judgmenA^"  And  in  Qohen  v.  Corer,  4 
Ohio  Cir.  Dee.  7,  8  Ohio  Cir.  Ct  678,. wherein 
it|.appep^ed..that  the  .petition  in  errar  filed 
V^a, dismissed  for  the  reasoa  that  the  plain- 
tiff in.  err^  had  failed  to  have  the  reoord  in 
the.c^se  printed -^  required  by  the  practiee 
of  tbe.cour^,  it  w^tf  field  that  the  jud^eat  of 
dismissal  wi|j9,,eq|4iyalent  to  and  in  subatanot 
an  .affinI^iti9n  of  the  judgment.  So  ia 
Dunternmn  x,  SU^rey,  40  Ncij.  447,  58  N.  W. 
9.49)  the  surety  waa  held  liable  on  appeal  bond 
conditioned  for  th^  pi^yment  of  the  jadgmcnl 
in ,  case  .p^  a|i  afi^nnano^  .  The  bond  recited 
that  the  dei^n4ai|t  ^)iad  d^ed  in  the  aiqwsme 
court  the  tran^ript  and  petition  in  error 
for  the.purpckse.oi  olb^n^  a  reTansa^  Pro- 
of^dings  ia  erroT  or  appeal  however  wvre 
never,  instituted.  The  oourt  said:  '*By  the 
execution  and  filing  of  the  supersedeas  bond 
Bernhart  took  one  step  in  the  pfooeedii^ 
to  have  reviewed,  on  error  the  Storey  judg* 
meat.  He  thea  abandoned  all  further  at- 
tempts to  reverse  the  judgment,  thus  leaving 
i%  in  full  force,  ,The  judgment,  then,  is  ia 
the  same  plight  that  it  would  have  been  had 
Bernhart  filed  his  transcript  ol  the  record 
of  said  judgment  and  bill  of  ezoeptioos  ia 


nn$  coiirt  'and  then  Tiad  neglected  to'bave  n 
summons  'in  c^rr6tr  Issued  i^ithitt  on^  y^^ 
from  the  dale  of,  the  Judgment  and  this  court 
had  dismissed  such  error  proceeding.  '  We 
havd  already  seen  that  had  this  court  dlri- 
ihissed  the  error  proceedings,  by  reason  of  thie 
failure  of  Bernhart  to  comply  with  «ome  re- 
quirement necessary  16  a  r^vi<?w  Of  the  judg- 
ment on  errferr,  the  aismiswtl>  of  the  proceM- 
fngs  \vould  in  effect  be  an' affirmance  of  the 
Jtid^ent  rendered.  '  Is  not  the  effect  on  the 

Judgment' just  the  saine.  Aether  procei^dings 
n  error  be  instituted  and  then  didtaii^s^ 
without  an  examination  of  the  cas^  Upoh  its 
in'erits,  or  Whether  the  judgment  debtor,  after 
talcing  one  or  ihpre  steps  looking  towards'  re- 
viewing the  judgment  on  error,  a'baiidons  the 
proceedings?  A  judj^ent  debtor,  by  fl!lng  a 
supersedeas  bond  Vith  the  derk  of  the 'dis- 
trict court  and  a  petition  in  ei'ror  in  this 
court,  stays  the  execution  of  ihe  judgment  at 
least  for  one  year  from  the  date  of  its'iren- 
'ditfon,  ^8  the  filing  fn  this  court  of  the  peti- 
tion in  error  does  not  invest  thts  court  with 
jiirisdiction  bver  the  person  of  the' judgment 
creditor.  T*of  this  purpose  it  is  necessary 
that  a  kummc!n«  in  error  shall'  be  issued 
within  a  year'fVom  the  date  of  its  rendition, 
alfhoiigh'  it  tnay  be  serted  afterwards^  No\^, 
if  the  contention  of  cotinsel  for  the  plaintiff  in 
error  be  c6rre<^t,  a  judginent  debtbr,  by  filing 
a 'supersedeas  bond  with  the  c!erk-of  theconi't 
and  a  petition  in  error  here,'  may  stay  the 
execution  of  the  jnd^eiit  for  a  year,  and 
then,  bjr  Volimtariljr  abandoning  the  proceed- 
ingB  in  err6r,'  or  by  failing  to  have  a  sum- 
mons in  eVfot'  Issued,  may  thus  deprive  the 
Judgment  creditor  of  the  power  of  collecting 
his  judgment  for  the  length  of  time  interven- 
ing be'tween  its  rendition  and  the  dlsni'issal  of 
the  error  proceedings,  and  at  the  end  of  thi^t 
time  leave  the  jiidgment  creditor  irith  no 
more  security  for  the  collection  of  his  Judg- 
inent than  he  had  oh  the  date  of  its  rendition. 
Such  a  construction  of  the  stattite  would  de- 
privie  the  judgment  creditor  of  the  vei^  rights 
given  him  by  the  statute.  It  wotild  be  in  ef- 
fect a  judicial  enactment  of  a  stay  law  with- 
out bond.  A  Judgment  is  the  final  and  tolemn 
adjndicatioii  and  determination  of  the  rights 
of  the  parties  in  and  to  the  subject-matt^ 
litigated,  and  a  creditor' on  obtaining  a  jndg- 
^  ment  against  his  debtbr  is  entitled  to  Hn  im- 
mediate exectrtion  for  the  satisfaction  of  rtich 
judgment;  trnlc^Bs  the  judgmeiit  debtor  stays 
nuch  execution  by"  complying  with  the  pro- 
visions of  the  statute  therefor.*'  Likewise  in 
Morgan  v.  Solsson,  21  Pa.  Super.  Gt.  141,  it 
was  held  that  where  after  a  judgment  Is 
entered  ik  person  holds  himself  as  bail  for  an 
Mppeal  ''conditioned  for  the  paynient  of  the 
debt,  interest  and  costs  that  may  be  legftlly 
f  i^vered  against  the  said  appellant  compan^' 
m  abcotd  with  a  statute  providing  that  in 
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iwch  ea'se  bait  '^sliall  be  tUfc^n  absolute  for 
the  payment  of  the  debt;  iiitei'est  and  oMts 
on  the  a^rmance^  of  the  *  judgment,''  the 
surety  is  liable,  although'  ttie  appeal  is  ne^^er 
entered  in  the  appelli^te  ''cetirt.'  The  '  court 
^aid :  '1'he'  appellant  contiendA  tftiat,  the  judg- 
ment nevei'  having  been  affirmed^  he  10  not 
liable  upon  his'  Tecogvrikancie  and  that'  the 
judgnient  of  the  justice  of  the  peiiee  flgnin^t 
him  in  th^'suit  ou'  thb  recdjgnisance  %^, 
thei-efore,  Void  *  and  the  appeal'  •  the'ref i^m 
t(h6uld  have  been  «u«tained  by  the  court. 
4*his  contention "i»  based  upon'  the  meaning 
givien' by  the  appellant  to  the'inrord  '*afl5«n- 
Ance,'  rs  ni»ed  In  tlie  «ct  «f '  aM^hibly.  He 
confines  its  ftppHcatioti'to  ihe  TBEtifieation  or 
"lipholding  of  a  jndgnlent  of  a  lower  court  l^ 
an  appellate  c^rt,  but  it  has'  si  tatbtkt  broader 
meaning  than  this.  An  affirmance  may  be 
'the  (fonfirmati^n  of  a  voidable  a<it  by  the 
party  acting,  who  is  to  be'  bound  tiiei^eby  or 
i)y  a  court  in  the  manner  contended  for  by 
the  appellant  and  it  maty  be  either  ^press  or 
'im'plied.'  See  1  BotivierV  Liw  Diettonary, 
'112.  Even  if  the  appellant's' contention  as  to 
the  limited  nieaning  of  th^'word  'afiirnmnce* 
were  correct,  we  wiouTd  hesitate  fong  before 
allowing  such- a  technicality' to  prevail,  b«t 
it  fd  not  necestory  for  uM  to  'consider  this 
narrow  aspect  of  the  question.  The  judgment 
obtaiiiM  bii^fore  th«  justice  b^'  the  plaintiff 
against'  the  corporation '  wab  voidable  and 
could  be  renderied  void;  fhrst,  by  an  appeal; 
liecond,  by  the  entry  of  the  ai^peai  in  tlie  court 
Of  coihmon  pleas  within  the  tiptoe  Hmlted  by 
law,  and  third,  by  the  reversal  of  that  judg- 
ment in  tiie  said  court  in  the  nninfaer  poiiHed 
<Vnt  by  Law.  Thte  appeal  was  taken  j  -the  ^udg- 
n^ent  could -be  affirmed  either  by  the-  act  of 
the  appelhint  ih  failing  to  enter  the*  appeal  Or 
by  the  formal  action  of-  the  cootft.-"  But  in 
Rhivery  V.  Grauer,  12  Pa.  Co.  Ct.  471,  2  Pa. 
Dirt.  387,  it  wars  held  that  the  failure  of  a 
corporation  to' '^nter  an  ap^f  at  the  next 
term  after' the  appeal  ^as  tak^^n  did  not  fix 
the  liAbiHty  of  the  surety,  as  the  condition  Of 
the  recognizance  was  not  br'oken. 

The  dismissal  or  abandonment  of  an  appeal 
for  failure  to  perfect  the  same  or-  to  observe 
statutory  or  other  requirements  constitutes  a 
breach  Of  an  appeal  bond  conditioned  to  prose- 
cute, or  to  prosecute  with  effect,  the  appeal, 
and  renders  a  surety  liable  on  the  bond. 
Dexter  r.  Say  ward,  94  Fed.  296;  Ellis  v.  Hull, 
23  Cal.  160;  Thalheimer  v.  Crow,  13  Colo. 
afJVT,  22  Pac.  77D;  Meseffe  V.  Clark,  115  111. 
58a,  4  N.  E.  770;  Woods  v.  Thomas,  5  Blackf. 
(Ind.)  553;  Rock  v.  Gordon,  «  BlAckf. 
(Ind.)  IfiS:  Davis  r.  Sturgis,  1  Ind.  «18; 
Oaviak  V.  McKeeVer,  37  Ind.  484;  Taylor  v. 
Conway,  man.  unrep.  Cas.  (La.)  193?  Koiwlin 
f.  Tibbits,  44  Mich.  77,'  ft  N.  W.  118*;  Healv 
V.  Netrton,  9«  Mich.  22^,  86  N.  W.  ««6; 
Bemecker  v.  Miller,  44  MO.  126  t  Skidmore  v. 
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HulJ»  .33.  Mp.  App,  iX;  Campbell  v.  J^r ring- 
ton,  iH^  Mo.  App.  31$;.,  FJunnagan  v.  Cleve- 
land, 44  :N>b.  58,  a^  N.  VV.  297;  Piiilbrkk  v.. 
Buxton,  40  K.  H.f384;  Michael  v.  3aH,  8  Tex. 
Civ.  App.  406s  37  S.  .W.  94if.  See  also  Adaniti 
▼.  TbompflOA,  18  Neb..  §41,  26  N.  W.  316^ 
Efltads  land*  etc.  Co.  v.  An»lej,  6  X#x.  Civ. 
App.  a»5,  U  3.  \y.  933.  Cowp<!w^  Gregory  v. 
OJ^riftQ,  13  N.. jJ.  J^..  11;  Burr.i8,.v.  Peacock, 
2  Ohio  l>ee.  (Reprint).  48^,  3  \yest.  T...Mo^th. 
^64$  M^IntQph.v*  Laiigtre^i  6  Yerg.  (Tenm) 
317;  Brovn  v,.  ^jTeiytonj,  6  Yerg.  (Tenn.)  436. 
Tbua  in  Pbilbrick  v.  Buxton,  40  N.  H..384, 
the  Qpurt  sMiid:  "Tli^  i'^^g^i7^nce  is  con- 
ditioned that,  tn^  dietlnct  things  e^M  be 
done )  the  appe^fl  must  be  prosecuted  ^  the 
appeUant)  and  h^  mpat  ajbw)  pax  the  costs 
wtich  nnay  be  recovered  against  him;  a^d  a 
lailnre  to  perf^nn  either  ol  these  conditions 
forfeits  th^  r^cogni^aA^ej  and  Xhat  forfjeiture 
cannot  be  f^nrod.  ^  fv  performance  of  son^ 
othfor  pnrt  of  the  ^ooodjition.''  Ai^4  ip^  ^ealy 
V.  Newton,  9§  Mich.  ^2^,  65  N,  \y.  666,  where- 
in, it  appeared  that  the  prificipal  in  a  bond 
'Uog^k  no  further  proceedings  tp  takf  said 
cau3e  to  the  Supr^nie  Court  on  wrU  Pl  error 
than  the  settlement  ol.said  bjlll  pf. exceptions 
{^nd  nsver  sued  out  f^i  writ  of  error  in  said 
•eniise,  and  did  ^nqt.  prosecute  ai^^  writ  of 
error  to  effect,**,  ih^  Qourt  held  that  an  action 
\|rould  li^.on  :the  bond*'  So  in*  Qa?!;isH  Y- 
MeKeever,  37  Ind-  484,  the  court  ^id;  ."The 
statul^,  ,«  ,  .  reqifiires  that  on?  c^ndii^ion 
of  such^bond«  among  others,  shall.be,  'that  he 
will  dul^r  prosecute  his  appefil.'  This,  con- 
4itioi^  10  not,. in  this  jbpnd,  an4  it  is  there- 
.fore  4®fectiY^  hvt  thia  defect. m^iy  he  cured 
hy.  a  sHgg^stion  , .  .  •  ;  and  this  ooujrt^s 
held«  that  when  th^  bond  is  ^led,  ^^U^  and 
miide  a..p4S3\t  of  the  complaint,,  and  the  de- 
ject li^  palpable  Ironpi  Jiiapection,  ,lt  is  a  suf- 
d<}i6nt  suggestion  ol  thes  defect.",  In  Ellis  y. 
Hull,. 93  Gal.  160»  the  court  said:  ^'ThAa  is 
an  action  ^pon  an  undertaking  on  appeal*,  i^ud 
t^e  only<gr{)uiid  of  ^^or  asfigped  is  thi^t  i¥> 
apfiea^  had,  been  taken,  and  Uierefore  tji^t  ,the 
undertaking  was  .  without  .  consideration. 
The  evidence  sust,aina  the  findings  of 
the  court,  that  An  appeal  had  bewi 
taken,  whiph;  w^a  dismissed  hy  the  Su- 
preme .Court  with  coats,  on  the  ground  of  the 
failure  of  the  appellants  to  file,  th^,  trans- 
cript. The  objection,  th^refore,^  is  not  well 
t^en.!'  See  to  the  ;same:  ejBTect  Thalheimer 
V.  Crow,  13  Colo.  397,  2S^  Pac.  779;  Flanna- 
g^n  V.  Cleyeland,  .44  Neb.  58,  62  N.  W.  $^»7. 
And  in  Meserve  t.  Clai^k,  115  lU.  $80,  4  N.  £. 
770)^t  was  hfild  that  .a  surety  on  an  appeal 
bond  WAS  liable. ; where  the  appeal  was  dis- 
inissed  "on,  the  gzp^nd  the  recojrd  had  .  not 
been  iiled"Within  the  tim^  prescribfid  by  law^** 
In  Bernecker,  v.  Mille^,  44  Mo.  .126,  i;he  oou^t 
si^id :  'Thsr  appeal  was .  not  ptrpeecvted  /with 
9fTe^%  for  no  ^eps  were    taken,  by   .MiUer, 


fikli,eT  fifing  the  bp^d,  to  perfect  or  prosecute 
his  appeals  This  condition  hnving  been 
brpkeu,  this  lia(dlity  to  a  judgment  &>r  the 
penalty  is  complete,  and  the  only  question 
is  pne  of  dami^es."  See  also  Rock  v.  Gordon, 
6  Blackf.  (IJid.)  192,  wherein  the  court  said: 
*'We  think  the  first. l>reach  is  well  aasigned 
We  understand  the  a.yerment  to  be,  that 
Gor^pn  having  prayed  9^  .ftppe^tland  entered 
Into  bond,  whojly  ^e;gle<;ted  .to  tnke  further 
steps,  .in  puqsecviting  it  to  effect.  This  ia  suf- 
ficienjb,  .  ,  .  .  The  third  breach  is  also  well 
lissignedr  '.  «  ^  A  bond; with  a  oondition 
to  prosecxite  a^  apj^ei^l  with  effect,  wns  brok- 
en by  ^^ ,  irregularity  wh|ch  cauaed  the  ap- 
peal to  bc^  dismissed."  I9  Dftyis  T.  Sturgis. 
1.  Ind.  2^3»  it  app^red  that  the  appellee 
moved  for  4  dismissal  ol  the  appeal  because 
of  .the.  i|i;9ufl^iency.  of  the  bond,  the  appeal 
bqing.di^ifii^^d  becf^vse  of  failure  on  the  part 
pf  .the  appellant  tP.cov>pily  with  an  order  for 
1^  furth^  bond.  It  wai^  bfsld  thnt  the  non- 
prosecutip^  ;  of  the  ap^al  to  effect  was  a 
breach  of  the  condition  of  the  appeal  bond. 
The,  court. said.i  .  'The  pperatiop  of  the  fore- 
going section,,  taken  ,  togeUier,  is,  to  make 
the  bon^  filed  with,  and  aj>provf4  by,  the 
justice, effectual  to  remove,  t^e  cause  to  the 
Cijreuit  Coi;ft«:hold  it  the^  until  such  bond 
i^  sl^Qwn,,in  that. Conrt,  to.|)e  insufficient,  and 
•  to  i|ta}V,  Inr.thp  mei^n  tin^e,  execution  upon 
the,  judgn^ent  oif  the  juatic«u  The  hond,  there- 
iore, .though. it. msy  aiter\iiards  be  shown  to 
])p.  ihsuf^cient,  is  not  voiul  ab  origine.  And  U 
a  valid  copsid^riitiop.  And  aa  the  law  per- 
iffits  th^  bpnd  filed  with  the,  justice,  though 
aippi;oved  by  hini,  .to,  be  shown  to  h^  insuffi- 
cif nt  in  the ,  circuit  court,  and  requirea,  in 
that  f^vent^.|i  furtfier  bpndr  the  giving  of  soch 
further  Ix^d,  when  required  by  the  Circuit 
Cp^rt,  ^wsl;  be  regarded  as  one.  of  the  acts 
j^cess^ry  U>  be  perforn^ed  by  the  appellant  in 
{^pipseonting  his  a.pi>eiil  to  ^ect,  and  hence 
included,  in  the  condition  of  the  first  bond. 
A  Csiluire,.  therefore,  to  give  such  further 
bond,  when  so.  raquired,  is  a  breach  of  the 
condition  of,  the  first,  and  renders  the  anrelT 
in  it  lii^ble  to  an  a/ition;  and  w«  think  no 
such  .estoppel  as  contended  lor  exiata." 

On  the  ot^f^^  hand  in  Burris  t.  Peacock,  2 
Ohio  I]|ec.  (Reprint)  482.  3  West.  L.  Mostk. 
264i  it  was  held  that  a  failure  to  perfect  an 
appeal,  ^either  party  QlMuir  a  transcript^  was 
not  a  breach  of  the  terms  of  an  undertaking 
.to  prosecute  \^.  to  effect  and  without  unneces- 
sary delay,,  .The- court  said:  "Now,  the  coo- 
.dition.  of-  the- appeal  undertaking  sued  on  is 
this  ease,,  is  not  th»t  the  appellant  shall  per- 
fect an  appeal— ^not  that  he  will  perform 
the  conditions  jequired  by  the  statute  to  ghr- 
the  appfllat^.  juriadiction-^bi^t  it  aimply  is. 
that  ,if'  thfi.  appeal  shall  be  perfected,  then 
ihe^  awelUu^t  ntiU  prosacMte  it  no  effect  and 
without  unneqeasarj  delay.'     This  is  appar- 


WOOWE;iK)5EJff^B3f?r¥H,  r 

71  Oregon  t$. 


mi 


ent  from-,  tibe .  words  •used.f '  And  in  M q}oto#h 
V,  LAdg^rte,  6  Yei^4..(Tenn«)  dl7»  it,  '«ppe||M4 
the  coadUioB  of  a  bond  lor  U19  prj^vf  cutloa  of 
a  certiorari  was  "to  proneeut^e  jUia.oertioifaxi 
witheff'ttsfei  or  im  ease.  h#  fail>  fUkj.  and  sat^-. 
fj,  whatever,  judgment  th»  said  oourt.  mi^ 
render  finally  a^atni^  hJm/''  T^he  cow( 
held. that  th«  cond&iioa.ilid  not  a^thp^Ue.  a 
judgment  againat  the  .security  w)ief:^  tlie.sui^ 
was  dismissed  on'  H  jml«  to-  justify,  the  suiety* 
Seeaiao  Brown:  ir.  Kewtoa,  H  Y^rg.  (Tepn.), 
4Sd.  So  in  Greffory  v.  Qhffiani  13  X.  ^..t.  lU 
it  was^  held  that'  a  deltet  in  sa  atflTidavit.^n 
which  the  appeal  .was  gmiUed  which;  caused 
the.  disittissal  of  ih»  appeal,  did  not  fonstti? 
tuie  a  failure .  to  "proseeute  the  a^peal/f 
within  the  condition ;^f  the  appeal  bond.;    , 

In  a  few  cases  a  dismissal  of  an  appeal  at 
the  instancy ,Qi,tl^  a^eUi'.e  beca^4e  of  some 
defect  of  procedure  has  been  held  not  to  ren- 
der fNe  sureties  liable,  the  precise  tenn^  of 
the  bdnd  not  appearing.  Thus  iw  Z'nmmieg-'w^ 
Masste;  117  Mo.  Atm:  M4,  l^SS.  W.  ^5»v  a 
motion  ms'd^  by  the  srppellee  to  ditcAnis^  an 
appeal  beeaUSe  it  watt  not  taken*  in  time/ was 
siisitained.  ^hereafter  tfie  appellee  Instituted 
an"  acticm  kgainAt  the"  appellant's  bondsmen^ 
but  the  court  held  that  the  apt>cl1se  >wdi 
1)0uhd  by  the  judgment- he  'had  obtadn^  and 
could  not  recover.  In  iKfiartin  t»  t'rdektfr,  02 
Ta.  328/17  N.  W.  5»3;  a  statute  proriding 
that  when  ah  appentlVhs^  dismissed  judpnent 
should 'be  rendered  Mi'  the'  appeal  bond*  was 
held  not  to  apply  td  a  dismissal  of  the  dppeal 
because  it  wait  not  takeii  Within  'the  thne 
specified  in  the  statute.  In  Tildea  y.  TVotv^, 
30  Pa.  Bt.  272,  it  Was'  held  that  tlie  noat^ 
proasing-  of  a  writ  ^' error  for  the  reason  tliat 
the  bail  did  not  justify  on  %xeept!on  to  their 
sTiffldiency  was  riot  such  a  nonprossing  as  was 
contemplated  by  tM»  statute  teaking  the  bail 
liable  in  cade  of  dffirmance  of  judgment  or  of 
discorititinln^^'  or  non-prossing  thci  w^it  '  of 
error.'     '  "•  "  -  '  '  •  <   '•'     <-■ 

The  general  rifle  tlrat  the  surety  is  liable  in 
ca»e  of  a  dlsUiissal  for  defects  in  procedure 
bad  'been  enforced  in  Other  cases  wherein  the 
tefnis  of  'the  bond  do' not  appear.  Tlius  inilx 
Khnball  l*rinting  Co.  v.  Southern  Ijand  Im^ 
proVement  Co.  67  Minn.  37,  58  X;  W.  8te;  an 
appeal  from  an  order  denying  thc'ifefcndant's 
motion  for  a  new  trial  was  disMhised  ^n  mn* 
lion  of  the  plaintiff,  for  the  fftifore  of'  tiie 
appellant  to  sen^e  his  paper  book  and  poitiiM 
and  authorities.  The  court  said:  **Tht 
question  notr'  presented  is  as  to  the  liability 
of  the  sureties  upon  the  bond  for  the*  full 
.iniount  of  the  judgment  in  tlw "  Municipal 
Court.  On  the  ttial  of  the  present  action  th* 
court  held  that  the  fhibilHy  of  the  tuteti^A 
arising  out  of  the  extra-statutory  condition 
above  quoted  was  simply  for  the  amount  of 
tlie  judsrment  entered  in  this  court  on  the 
order   of   dismissal.     The   controlling   words 


|iS9d  and  <to  be  consti^ued.  are^  'after  decision 
0^  the,  Supreme  Court,.'  an^*  of  bourse,  as 
against  th^e  sureties,  they  ,a^<B  to  V  ?^P' 
8irue4  with  ^eason^^ble  strij^t^ess,  It  is  pon- 
^ded  t>y  ^^  fippellai}t.  that  a.  .dismissal  un- 
der, the  rules  is  a  declaipn  witliin  theii' 
mefining,  butf  w^  thipk  not,  as  did  the  court 
bak>w»  Certainly  .there  was  m  decision  tipon 
the  ifi^rits,.  Every , question  ;vy|hic^,  could  have 
bee^  ;pre8ented  on.  that,  appeal  iT^j^ht  have 
been  raised  /lubsequeiitly  on  an  apjj^^l  froiqi 
the  judgmfnt.''  In  Simonds  v.  H^iun*  22  I^. 
Apa*  .^?»  i^  appeared  (hat  the  appellee  took 
a.  rule  ^n  tht  app^jlant  to  test ,  the  solvency 
o|  t|ie  surety. on  the  boijd.  The  appellant 
aJi^ajodon^  .^he .  appeal  fearing  h^  could .  not 
ai^tain  the  solvency  of  the  surety.  Tlie  court 
held  that  1|))e  a^andonjme^t.did  not  release  the 
surety,  .^n  I^ve  .v-  Jvstes,  Q  Vt.  ^80,  it  was 
held,  tl^at  under  a  statute  prpvjdfnfr  that  if 
Ih^e  appellant  did  not.  enter  and  prosecute 
the  ai^peal,.  ,the  i^pellee  ^i^^t  procure  an 
aQirmanca  ol  the  juc^gment,  such  an,a||5rmance 
^nas  pceraquisJte.  ta  an  ai^tion.  en  thf,  appeal 
boAd<  To  the  same  ,eiTect,  see  proWte  .Court 
y.  (i;)e(Qdf  3a  Vt.  24.  In  tux  v.  McL^,  1(> 
et}U^  465,  36  Pac.  246,  t^  statute  involvecl 
provided  aa  IqUows;  ''Xh^  se<u^rity  j'n,  any 
npps4^^  tK>4^  shall  be.lii^bl^  .therein  ^or  the 
amount  PJf.  tl^^  original;  judgn^^nt  an^  .^^1 
eosts  tl|f}reon,,;in  cas^  the,aa.id  appeal  bj^.  dis- 
missed." laying  that  this  statutory  provi- 
sion entered  int^  i^)d  becanie.  a  part  of  the 
qondition  of  tbe  bond,,  tlie  court .  held  the 
surety  liable  oq..^  bond .  given  on  an  appeal 
froni  a  justice  of  the  peace  to  ^he.  qountv 
^ijurt  fqr  the  aniount  sg  specified,  where  the 
aype^l  was  disfai^sed  because  of  a  failure  tQ 
pay.  the  docket  fee^ 

,  '      •       .  , 

If  a.  bond  is  ^conditioned  for  the  payment, of 
the  judgif^ent  .in  cii^e.th^. appeal. is  disuirssed, 
th^  sureties  are.  liable  whatever  may  be  the 
cauae  xif.the  dismissal,  Adams  v.  Billiiii^ley, 
107  Ark.  38, 153  S.  W,  ^05}  Moffat  v.  Green- 
wait,  UO  Cal.  368,  27  Pao.  296;  Noaln  v. 
Fidcklity,  etc.  Co.  2  Cal.  App.  1,  82  Pac.  lllf>; 
Wheeler  v.  McCabe,  47  How.  Pr.  (N.  Y:)  283; 
Clark  Y.  Miles,  2  JPin.  (VVis.)  4^32,  2  Ch»nd. 
p4.  «^  mls^  BlauT  v..  Peading.  103.111.  37ii. 
Qonypore  jpiosley  y^.  firuner,  24  Miss.  457. 
Thu9  in  >>^A  v.,  Fidelity,  etc.  Co.  2  Cal. 
App.  X,.82  Pac  lU9,,the  court  said:  "One 
of  the  Qonditipuf  ^f  a  stay  .bpnd  is  that,  if 
%\i^  iU>peal  he,  ^ismisfled^ .  the  judgment  and 
QostB  will  >e  paid^  and  sureties  on  such  bonds 
talce  the  rlfdc  that  appeaifft-  "Ray  l»e  erroneous- 
ly* d^s|i^i§8€4,"  Ip  Wheeljer.',T.  ,.McCabe,  4t 
How.  Pr.  (X.  Y.)  283,  the  undertaking  suipd 
on  was  "to  the  effect  that  if  the  judgment 
appealed  from,  or  any  part  thereof,  be  af- 
firmed, or  the  appeal  be  dismissed,  the  appel- 
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tant'will  pav  the  kriioUiit  directed  td  T)^  prald 
by  the  judgment,  or  the  part  off  illc^  attiduiit 
as  to  which  the  judgment  aha  11  b6  aitirttie^; 
if  it/be  affirmed  only  in  part,  etc."  tt  fe^- 
peareil  that  the  appeal  wad  diemigd^d  With 
costs  for  failure  to  serve'the  printed  clist  aiffA 
exceptidris  as  required  by  a  court  rule/'^Tlib 
court  said:'  *^iere  can" be  nO  questiori'  but 
that,  this'  was  all  effectual  -  dismisBal  of  tiite 
appeal  witdiin  th^  teniis  of  the  utid^rC^itig." 
So  in/ Ckrk  v:  Miles,  2  Pin. '  (Wl^.y  432,  2 
Chanit.  04,  wherein  it  appeared  that  liii  Appeal 
was  (iismiBsM,  for  the  wahtof  ah  af&daVi^, 
required  by  statute,  the  court  held"that  the 
surety  was  liable  oil  a  bond  conditioned  i6t 
payment  in  case  the  ap]>ea1  was  dismiski«d'  ot* 
discontinued.  In  Moflfat  v.  Greettwa!t,  90  CAl. 
388,  2t  Pa^.  2f>0,  8ureti<?8  \^hx^  failed  to  justify 
were  held  to  be  liable  where  the  appeal  was 
dismissed  for  tbat'  reason.'  The  cotxrt  saidf 
**Ry  their  undertaking  the  defendants  prom- 
ised and  agreed  that  'if  the  kppeal  b«  'with* 
drawn  or  dismissed,*  the  appellant  wotild'pay 
the  amount  of  the  Judgment  so  appealed  fnmi. 
Til  is  was  ail  original  and  fhtiepeud^t  agree- 
ment on  their  part*  .  .  .,  and  ift 'legal  Wfect 
was  entered  into  hy^  tH^m  ^ith'the't^aifiiiff. 
By  Vlrtiie  of  the,  provisions  of  itection  979 
olf  the  Code  bf  Citll  Procedure;  tij«)ii  the  fil- 
ing of 'the  undertaking  stayiiig  p'^oc^edttt^, 
atl  proceediiigs  uhder  the  exc^cutfon  at*e  to  be 
stayed ;  and  It  was  sho^  af  th^  trial  that 
upon  the  mailing  and  filitig  y>f  said  uiidertak- 
jng  the  protjerty  levied  upon  iftider  an  eotecu- 
tion  upon  the  judgment  V^S"  teletfsed  The 
consideration  recited  in  the  undertiiking  Was 
the  'staying  oi  the  execution  of  the  jttdgitfent 
appealed  from.''  'As  soon  as  this  undertaking 
was  filed,  it  became  an  e^secuted  bbtlgatioil 
on  their  part,  and  whenever  the  contingency 
upon > "Which'-  tlMt  ebligatiOkii.waaxio^Mdepend 
arose,  .their  liability  became  fixed.  This  lia- 
bility could  hot  thereafter  be  defeated  by  Any 
acf  or  omission  on  their  part,  or  oh  the  part 
of  their  principal.  '  Their  agteefhent  to  be 
found  in  case  the  appeal  'should  be  diitmlssed 
extended  as  well  to  a  diismissal  resulting  from 
their  failure  to  justify  as  to  a  dismissal  re- 
sulting from  a  failure  on  tlie'part  of  their 
principal  to  prosecute  the  appeal.^  In  Adams 
v:  Billi^igsley,  107  'Ark.  3i8,  153  S.  W.  1105; 
it  was  held  that  a  eomplaint  #hich  alleged 
the  obtaininig  of  a  jtidgnicnt,  the  execution 
of  a  supersedeas  bond  Conditioned  to  "pAj  the 
judgment  If  an  appeal  therefr<^m  was  di^* 
missed,'  and  i!he  dismh^l  off  the  a)>peal,  atat^ 
facts  sufficient  to  bonstitttfe  a  calise  Of  tsctitm 
against  the  obligors  bn  the  bond.  Bnt  in  Bos* 
ley  V.  Brurier,  24  M^M.  457,  it  was  held  that 
the  surety  on  an  appeal  bond  was  notllabi^ 
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for  the  judg^neht,  il«  «oiArt  aaying:  'The 
ter^  'dismiss'  'was  not  orighially  applied  to 
commoii  law^  prbeeedinjga,  b«t  aetma  to  have 
been  borrowed  from  pro^eedinga  in  the  cotirtof 
ch'aneei^,  where-  in  p?aetice  tha  tarm  is  ap- 
pfied'  to  ther  removal  of  a  caxiM  oat  of  cvuit, 
VKhout  any  fut^th^r  heaving.  ....  The 
term*  when  used  ib' applied'  to  the  remoTal  or 
disposal  of  the  .cause '  itself ,  and  not  to  tiM 
niere  abbulmeiit 'of  the 'Wvit.  Sodi  we  ood- 
oeiV^  {o  ha»Ve  been  tfae'sedse  inwhi^  the  par- 
ties to  this  bond  ttaed  the  word*  'diamisaal.' 
And  itt  ouv  opinion,' ttie  eoadita^ii  of  the  bond 
i<y  pay  the  JndgntfeHt,:eto.,  if  t^e  writ  ef  enor 
should  be  *dismii9Be4/  bsa*  not :  bees  broken 
by'a  r^fuMil  to  pay  <in  the' judgment  of  the 
court  'quashing'  the  WHt.^ 


'I 


•..H. 


l>fam<aattl  5|r  CfmBent. 


A.. dismissal  of  am  appfsal  by  consent  im- 
poaea  «o  liability  .on  tbe.aure^ea  on  the  ap- 
peal bond.  .'Thus  ^in  T^ur.nillon  v.   RatclifT. 
80  La.  Ami.. 179,  it.wae  held  that  the  consent 
ei  the  appellee  t»  the.diamisaal  pf  the  appeal 
reWaaed  the  becyrityof  the  appeal  bond.    The 
oount'said:.  *'lt  is  a.  well^settled  rule  of  law, 
that   all   laws' governing   certain    contracts, 
make -pact  of  tuoh  oon^ra«)b8»,,«    .    .    Follow- 
ing that  rule,  it  ^as..implie4l3'  understood 
and  agreed  between  the  parties  to  the  bond 
t&  appeal,  1  including  )tk#.  appellee  as  a  kind 
el  proviao,.that  after  the  ^pxeme  Court  had 
juriadiction  of;the  .caaei  the .  appellant  would 
not -be  bonnd  to  proaecute  liis  appeal,  and 
iHtoald /be. allowed  ,jbo  wi^kdraw  it,,  if  he  ob- 
tained, the  Qonsenty  to,,  that  effect,  of  the  ap- 
pelle«^;  this  having  beofi  done  Accordingly,  the 
appellant  waa  not  bound  to  prosecute  his  ap- 
peaU.and  Jie  waa- released  Irom  that  .penal 
DbJigsytion.  by  the.  .appellee,  t^ho  cannot  now, 
with  gaod  grace,  say  to  tbe  9urety:     Your 
princifMil  has  broken  the.oonditiop  of  the  bond 
by  not  prosecuting  his  appeal,  and  you  must 
pay  me  the  penalty,  .  The  .surety,  can  reply 
aueeeaslully :     You  have  by  your,  ow*^  act  and 
consent)    dispensed    and. relieved    tl?    V^^' 
cipal  obligor  from  that  prosecution  untS^  the 
understanding  in  the  bond."     8o  is  Le^^ 
¥«.  Gibson,  6  'lit  App.  §03,  it  appeared  1^ 
the .  plain;liff  and  the  defendant,  pending  1 
appeal,   entered   into  aj^ ,  agreen^ent   for    th 
payment  ol  a-  certain  sum  by  installments  in 
aatiafaetion ,  of  the  judgment  appealed  from, 
without  theJmowledge  or  consent  pf  the  sure- 
iiesi.  ,  Thereafter,  tlte  appeal  w^is   diamlsaed 
in<  pursuance  of  that,  agreement,  and  the  court 
held  .that  the  suireties  were  not.  liable  on  their 
bond  altlioHgh  the  appellant  failed  to  make 
tlM  payments  as  agreed. 
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J  he  Iiumiliauon  and  morfincatidn  or  which 
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Louisiana  Supfeine' C6urfc-^3iiray  11,   l'9i4.' 

•    •        •     ••       ^      -■    •  ■  •••,-  •.  ;,    rj...    iV    .-.    - 


QbjectfonaJ^Jj^.,  iv^ma^-J^p,  ^ddc^pfed  by,  a 
Btreei^  P/ir  cowiu^toi:  to  ^  patron  o!  ihe  road, 
referring  ,tp  ter  personal  appearfitfce,  \^1rf!e 
on  the  cai*,  wjiiel^  libortify  ttnd  htlmiliate  her, 
are  actionable,  arid'thfe  car  eoitt^aiij^  will  be 
held  in  danfiktgeer  thetefot.  •  Lanrnon  v^'  Great 
Northern  %.  0^.  114  Miiiiiv.i82,  i30:N..W. 
945,  A*«;'Ca8."19UA  15.^;. 

[8ei^  ncfte  •  at  end  of« .this  eftWh] 

(Sylltibtifc  by  co^rt.)  • 


r.i  t." 


Appeat  Irotti  Civil  DLsmnct  OouH,  P&tish 

of  OH^ns:    ISkinnUb,  Judg^' 

I  ''•'•■ ».     .  ••-...       .  .•  • 

Actibn  for  d^mag^V  Krs.  A;-  Virginia 
Hafle,  plaintltf,  ahd  Wew  Ofleana  RaiNray 
and  Llghf  €bmpany,  a^fendatft.  Judgment 
for  plaintHf;  Defendant  appeal^.*  The'faets 
are  stated  in  th^  cfj^iirioii.' '  AF^fsiaBD. 

••.'••■■'         '  .     ..      I  ;     .  '       •     ..« 

Ball^  Monroe  d  VerniinH  fOi'  appellant.    ' 
Wo6iville  A  WpOdvUle  for  appetlee. 


I  1 


t2a0]  jSokMEBvnxK,  J— Plaintiff,  a 'paftseta- 
gex  ^ii'ohe  of  defen^atiVs  cal^,' fell  While 'tho 
car  Was  making  ii  curve  at  the'  intersect Ibn 
of  two.  streets  in  .Ne'^^  brlians,  and  she  was 
injured-  tp  a  certain  ektertt.  .  She  also'  alteges 
that  she  was  humiliated  a^d  mortified'  by  the 
actions  o^  the  conductor  on  the  i(^r,  for  all 
of  which  she  ieisks  pecuniary  damages, 

There  was  a  verdict  and  juidgment.  for  5^506 
agaijist  ,d^6ndant|  and  ft  has  appealed. 

The. . testimony  .fc^ila  to  disclose  any  fault 
on  the  pajt  of.  defendant,  for  the  accident  to 
plaintiff,,,  the  tracks  and  rolling  stock  of 
defendant  were  not  shpwn  to  ]be  in  poor,  con- 
dition, and  it  does  not  appeajr.tlia^, the, speed 
oit^  oar  lyas.^t.an^unus^  rate  in  making 
the  cucre  .aKound  ti>e  .couner  referred  to.  Dft- 
fendant.uaed  proper  precaution  in  operating 
the- car  at  ,^e.  time  of  the  accident;  and  it 
cannot  be  h^ld  jUi  damages  for  an-  accident  in 
a  eurye  which  it  iijtae  Required  to  make,  an^ 
whieli, accident. occurred  without  iia  fault.  ,, 
...Ann.  Gas.  lOieC— 7§.  .   .- 


;•  r. 


^  .  .    '"I  -,    ."  . '  .1. 


plaintiff  complains  were  caused  by  the  con- 

from  tlie  car.  He  referred  to  aer  as  a  big 
[231]  fat  woman,"  and  he  assumed  to  repri- 
mand her  for  sitting  '  Where  she  Had'*bttn 
seated  in  the  car.  Plaintiff  testifies  that  the 
conductor  said  to  her: 

"YoTl^'had^d  btis^ne^'  Mttttfg' Hi  -fifont  of 
the  car — a  big  fat  woman  like  you  had  no 
i«i«|J>¥^e9  ^iUiM  A^  fro^t  of.  the  ^car.  ^  Wljjr 
didn't  you  sit  in  the  bi^k.-"  r  .-'  c  +  ^ 
i I  <  Tlie  reondnfitcor » fwi^a  absent  Irom  -New .  Or- 
lea«B  at  the-  time'  6f  thoHtrial,.  and  u  sMa*- 
nMht  rtadeby  him  was  admitted- in.':  evidene^ 
l)y  <teti«eftt  of  t)laltttiff,  *S6'  a's  not  tio  delay  the 
'trial  of  the  cau^e.  He'  wks  not  therefore  sub- 
iected.jto  cross-examination.  '  TTie  condiictor 
sti^tes  tl^isi^  he  told  plaintiff  "tKat  a  stout  per- 
son like  hersell  ougjait  io  seat,  herself  at  the 
rear  end  of  the  car." 

"iTIie  staiteriieiiti  of  plaintiff  and  thtoeoiiduc- 
tor  show  that  the  latter  used-  language  •  to 
plaintiff  which  was  disrespectful  and  hurail- 
iMtiilg  to  licr;"  Tfa«  pereonai' appearance  «f  a 
pMroil'  of  la  ati^et  car  is  not  a  pro^r  sub- 
jeo<;  of  comment'  by  the  employees  of  the  de- 
i^ndaMt  company*  Neither  should  the  con- 
ductor undertake  to  dieta>te  -to  a  passenger 
as  to  where  she  should  sit  in  a  car  which  has 
no  reserted  aea^  '  .        .  ^ 

The  ianguage  used  by  delendtint's  emfUc^ee 
was  humiliating  and  mortifying  to  a  sensi- 
tive woman,  and  defendant  did  not  give  to 
plaintiff  that  care^  and  respectful  connidara- 
tion  and  lattention  which  it^  as  a  common 
carrier,  owed,  her •  while  she  waa  .using  its 
car,  and  it  »  responsible  in  damages  iaar  the 
annoyance  -  and  Injured  f eeltnga  caused  to 
plftintiff.  through  the  fault  Of  its  employee. 
Lamson  r.  'Great  Northern  R.  Co.  114  Minn. 
162,  lao  N.  W.-  045^  Ann.  Cas.  1014A:15^ 

It  is  ordered,  adjudged,,  and  decreed  that 
the.  judgment  appealed .  from  beanieaded  by 
reducing  U  to  $250,  and,  as  thus  amended,  it 
is-afiirmed.  .      •     • 


KOTE. 

The  act  pi.  a  street  ra^way .  conductor  in 
referring  to  a  passenger  as  "a  big  fat  woman" 
is  held  in  the  reported  case  to  give  a  right  of 
action  against  the  company.  The  earlier 
Gfw^ea  discussing  the  liability  of  a  carrier  of 
pi^^sengers  for  rude  and .  insulting  language 
by  an  employee  are  revievted  in  the  note  to 
Lamsgn  v.  Great  Noi*thern  B,.  Co.  Ann.  Cas. 
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Washington  Supreme  Court — December  11, 

1915. 
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Kniaances  »  Eftoppel  to  0lijeet  — 
sent  to  Struetitro. 

Where  the  owner  of  apMrtment  hoaaes  «on- 
Miftted  to  and  eocoura^ed^  the  fonstructioit  «if 
private. garages  in  the  rear  of  auch  buildings, 
aecuring  tbe  preference,  for  bi's  tenants,  he 
cannot  aubaequentlj  aee}s.  an  injunction  on 
the  ground  that  the  noises  and  smells  from 
sucli  garages '  prove  a  nuisance '  bj  reasoh  of 
the  re8Jdenti4T  hatufe  of  th6  nelghborho6d: ' 

l^ee  note  at  Mtd  ol  this  case.] 

Appeal* from  Superior  Court,  l^iag  county: 
RoNau>r  Judge.  <  j 

•     •  •    •      ••        •         • 

Action  for  injunciioa. ;  Mahoney  Land  Com- 
pany,- plaintiff,  aad  Cayuga  Invetttitbent  Com- 
pany^ defendant.  Judgment  lor  plaintiff. 
I>efendflnt  appeals*  The  facta  are  stilted  in 
the  opinion.    RsvKBaBP.    . 

Peterson  d  Macbride  for  appellant.  >- 
Rokt:    F.   '^ooiA   and    G.   B.   O^MotrQ   for 

respondent.  r  .     , 

[529]  BAtTdMAN/'  J.'-^Action  by  Mahoney 
T.And  Company  against  Cayuga  Investment 
Coiripany,  to  restrain  the'  operation  of  certain 
priv^ate  guragee  erected  by  the  InTeatmeat 
CV)mpany  on  ite  own- land  aeross' an  alley 
fromi  the  Mahoney  Company^a  hi||*h^la8s 
apartoictit  hous^.  The  lower  court  perma- 
nently ei^joined  the  uBC''of  ihtese  gatages,  and 
allowed  $750  damagm  aft  well.  ■  •  - 
'  Noises  and  smell  ft  from  these  garages  liaye 
undoubtedly  proved  a  great  annoyance  to 
tenants  in  at  least  so  much  of  the  apartment 
house  as  faces  the  alley.  On  the  other  hand, 
it  is  neither  alleged  nor  proved  that  these 
garages  arc  used  vA  an  'unusually  noisy  or 
disorderly  way.  In  other  words,  negligence 
Is  lacking.  The  argument  of  pfaintiff  conse- 
quently must  be  that  they  were  a  nuisance 
in  themselves. 

If  this  were  the  only  pofnt,  we  should  be 
obliged  again  to  enter  into  the  perplexing 
question  of  whfen  ait  otherwise  lawful  [SSO] 
occupation  or  enjoyment  of  property  becOrmea 
a  nuinance  by  Reason  of  its 'being  fn  a  Idea- 
tion prejudicial  to  other  modes  of  life,  or  tb 
more  refined  employments,  and  to  repose.  But 
this  we  are  spared  here  by  another  point, 
which  to  our  minda,  is  decisive. 

It  appears  that,  before  the  Cayuga  Com- 
pany ran  up  any  of  these  garages,  it  discussed 


the  project  favorably  with  the  Mahoney  Cmn- 
pany's  manager.  J!nd^d,^the  latter  contrib- 
uted toward  the  enterprise  by  agreeing  him- 
self to  store  an  automobile  there,  and  by  ad- 
vaiiaiii^^t>fel€*i»«gii  Oomp^Bif  M^0[^nmamthi* 
rent.  He  4vm  a<Mn^ed  iha.t  :his  tenanu 
should  have  a  preference  in  the  use  of  these 
garages.  Kothine,  in  short,  is  plainer  than 
that,  at  thie  outset,  this  manager  believed 
these  garages  would  be  useful  to  his  own  cus- 
tomers, and-thitf  8u9t  vtas  •brought  i:aore  than 
a  year  afterwards. 

Plaintiff  contends,  though,  that  he  consent - 
^'ottlf'-io  ttle  fiHt  fiv^,''sftid'hisig«rf«%'aii«<> 
seems  to  date  f  fODoi '  tife  building  of  eight 
others,  addlliional  and  adjacent.  But  even 
a^pa^pst  these  he  did  not  at  first  ibsolotelr 
protest.  Jle  ceiltainly  acquiesced  in  their 
bfring  run  up»  for,  .to  pleaae  him,  a  changr 
was  made  in  tbf  ir  beig)ij^  ao  that  their  root.-* 
should  not  obstniot  hia  tenants'  view.  What 
he  then  said  was  l  .  >  "The  thing  tb«4«  mi^t 
prove  a  nuiaanoe^to  me  was -that  he  shut  off 
the  views  from  all  thf  wiadowf  of  the  main 
floor." 

What  shaU  fa«  teid  Of  tlus  law  if  it  permits 
me   to   encourage-  my  Jieighbor   to   run    up 
structures  on  his  land,  and  then  to  complain 
«f  therm  whenjth^y  avA.used  just  in  the  war 
that,  might  hare  baen  e3(pec|ed?     Am  1  to 
^noourag^  him  to  ap^d  h^  money  and  then, 
aimply  hecauaa  th^sop^jpl^ted  thia^  turns  out 
to  be  moKf .  .Annoying  •  tb^n  I  had  reckoned, 
to  tell  him  either   to  shut  them  up  or  let 
them  rpt!    SMppos^  the  ovn^^er  of  this  apart- 
ment hquse  liad  |pi|n4  it  a-gpod  thing  for 
his   tenants   to   have   the   Cayuga    Company 
bj^ild  a  cale  ther^i^.    ^hould  he  get  an  in|unc- 
t.ion  wh^n  the  amella  and  noises  of  [Adtj  the 
kitchen,  kept  as  other  kitchens  are,  proved 
disagreeable   to   tbem?     This    would    be   an 
jntoJerabk  sj^ifting,  yet  it  is  practically  what 
is  done  here,  where  there  is  no  claim  that 
thesis    garages    are    being    conducted    in    a 
manner  different  from  wha^  a  reasonable  man 
^(night  have  foreseen.     In  fine,  the  grievance 
of   the   Mahoney   Company   is    not   that   the 
Cayuga   Company   buift  garages  against   its 
consent,  but  that,  bikilding  garages  with  its 
encouragement    and  'acquiescence,  they   have 
proved   difilagreeable.     The  ilirect  encourage- 
ment and  acquiescence  shtiwn  here  as  to  an 
alleged  private  nuisance  U  fatal*  to  equitable, 
as  welt  as  legal  relief.    Huntington,  etc.  Land 
Developnlent  Co.  ▼.  Ph6ehix  Powder  Mfg.  Co. 
40  W.  Va.  ni.  21   S.  E:  1087;   Sprague  r. 
Rteere,  1  R.  I.  tA7;  Attorney-General  t.  New 
York,  etc.  R.  Co.  24  N.  J.  Eq.  4ti  Fresno  v. 
ip^esno  Canal,  etc.  Co.  W*  Cal.  1?^,  M  Pae. 
94  J  i    Buchanan   v.    Logatfspdrt,    etc.   H.   Co. 
71  Ind.  266.    Vblenii  turn  fit'  injurut. 

The   judgment   is    reversed,   and   the  ease 
ordered  dismissed. 

Morris,  C.  J.,  Parker,  Main,  and  Holeomh, 
JJ.,  concur. 


MAHONEY  LAND.G;0.,V;.CAX^4,^I^X1^NT  CO. 
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AeqnlesceBce  in  or  CoBsent  to  ErootlOA 
of  Strtftotiire  iu  Preelndimc  (ybJoetloA 
niotwto  ms  NttioAmoo. 

Scopa  o!  Note,  1285 

Coihaent  or  ProcurenMnit,  124^6 


Scope  of  Note. 

Xhia*  note  dovs  B<^t  tremt  of  th«  effec(b  i^f 
lachff  or  acqiiieacenee  by  m  person  injuriouB- 
ly  «ff«ate4 .  by  a  nuianoce  after  ita  cbara?t«r 
as  suQh  JA  man i feat,  but  is  oontined  to  a  dis- 
cuaalon  of  the  right  of  a  penMns  ^^o  ^^a 
consented  to  or  acquiesced  is  the  cirection.iQf 
a  atructure,  thereafter  to  aMort  thai  H 
eonatitutea  a  nuisaroce. 

Aoquieoeenee. 

\ 

I  * 

Mere  acquiescence  by  an  adJ9ii|iag  owner 
in  the  ereciiori  of  a  lawful  structure, or  fail- 
ure to  .protesjt,  by  reason  of  injury  which 
may  be  anticipated  therefrom,  does,  not  pre- 
clude hiiu  from  asserting  that  the  exist^c^ 
or  operation  of  the  completed  structure  |a  a 
nuisance.  Deweese  v.  Husroaixn,  146  HL  App. 
i}5;  Pettis  V.  Johni^on,  56  Ind.  X3fil;  Parley 
y.  Merrill  Bri^k  Co,  83  la.  73,  48  N.  W, 
1000;  Stephens  v,  Gardner  Creamery  Co.  ^9 
I^an.  App.  883  mem.  57  T^.  1058;  Louiayilla, 
etcl  9.  Co.  V.  Waltpu  (Ky.)  67  S.  W.  988; 
Townaend  v^  Epstein,  93  Md.  5^7,  49  Atl. 
()29,  86  Am.  St.  Rep,  441,  52  L.R,Ai  409; 
Matthews  v,  Stillwater  Gaa,  etc.  Co.  63  Minn. 
4»3.  65  X.  W,  947;  Carter  v,  Xew  York 
Klevated  R.  Co.  14  X.  Y.  St.  Bep.  859; 
Chapman  v.  Rochester,  HO  N.  Y.  273,  18  >i. 
E.  88,  6  Am.  St.  Rep.  366,  1  URJi.  29^,; 
Cilly  .y.  Cincinnati,  7  Ohio  De<7.  (Reprint) 
344^  2  Cine.  L.  Byl.  ,135;  Barkau  v.  .Knecht, 
9  Ohio  Dec.  (Reprint)  66,  10  Cine.  L.  Bui 
342;  ilaUock  v.  Suitor,  37  Ore.  9,  60  Pac. 
384;  Burt  v.  Smith,  3  Phi  la,.  363,.  16  Leg.  Int. 
132.  Compai^e  AttorBey-Gen:9ral  v.  New  York, 
etc.  R.  Co.  24  >J.  J.  Eq.  49;  Siw^son  v. 
Justice,.  43  N.  C.  115.  In  Hurley  v.  MerrU 
Brick  Co.  iupra,  it  was  said:  *^The  defend- 
ant pleaded  as  a  defense  that  the  plaintl^ 
waa  estopped  to  recover  in  this  action,  for 
the  reaaon  that  she  knew  that  the  works  in 
controversy  were  to  be  cpnstruoted,  but  nude 
no  objection  thereto,  although  she  knew,  the 
purpose,  for  which  ihey  were  Resigned;  hut 
with  that  knowledge  she  permitted  the  de- 
fendant to  construct  the  works  at  a  large 
expense,  and  acquiesced,  therein.  The  ap- 
pellant Qomplaina  of  the.  portipn  of  the  charge 
yrkXch  relates  to  that  defense^  on  the  ground 
that  at  failed.,  to  state,  aa  an  element  of.  the 
estoppel    pleaded,,  that .  th^   copduct   oi   the 


plaintiff  mu«t  have  induced  th^  defendant  to 
act  in  constructing  ita  works.  We  think  the 
complaint .  ia  well  founded.  There  yra^  evi- 
dence which  tended  to  show  that  the  defend- 
ant waa  nqif.  in  any  mann^  influenced  i?i 
wh^t  it.  .did. by  the  condpct  of  the  plaintiff. 
There  was  nothing  in  her.  conduct  from  which 
acquiescence  might  hav^  be^  inferred,  uiil^.s 
from  her  silence.  She  claims  .that  she,  ol^- 
jeeied  to  the  construction  of  the  works,  aji4i 
that  her  objections  wei^e  made  known  through 
her  .husband..  But  if  ^he  did  not  so  ^bject 
there ,  was  nothing  done  or  omitted^  on  ,h^ 
p^t  which  should  estop  her  to  recover,  \f 
the  defendant  was  not  induced  to  a,ct  u|»on 
what  ahe  did  or  omitted  to  do.''  So  in 
Matthews  V.  Stillwater  Gas,  /etc.  Co.  63. Minn. 
493»  6o.N.  W.  947,  the  coi^rt.  s^id:  "It 
waa  xM>t  tljie,  construction,  of  th^,  p)|Lnt,  but 
the  operation  of  it  in  the  mtMiner  foij^nd  by 
the  court,  which  constitutes  th^  nuisance.  It 
wajs  .i^eitlier  plaintiiTs  right  nor  duty  to 
pl\ject  to  defendant's  constructing  a  plant  on 
its  own  premises.  It  was  its  own  duty  to 
^ee  to  it  that  when  qonatruc^^  the  planet 
ahould,  not  b^  so  operated  as  to  become  k 
liuiaanpe  \q  others^  and  plaintiff  had  a  right 
to  assume  that  it  would  perform  thia  duty. 
PlaintijOT  owe^  the,  defendant  no*  duty  to  speak 
•at  that  time^,aAd  a  person  is  never  ^stopped 
by  his  ailencf;,  except  when  it  is  hia  duty  i< 
speak.  As  sopn  as  the  plant  wfis  so  operated 
as  to  become  a  nuisance  to  plaintiff,  he  did 
object,  and  has  continued  to  object  and  re- 
monstrate eV^r  Ijlric'e.**  Ih  Tdwmriehd  v.  Kp- 
at^in^.Qa  Md.  a37,  4P  Atl.  629,  8Q  Am.  St.  Kep. 
441v  ^2  L.R.4^.  409,  the.  rule  was  applied  to  fi 
public  nuifianpe  wor.king  special  injury  to  the 
plflnti^r,  the  court  saying:  "The  further  con- 
tention on  behalf  of  the  appellee  iii  Uiat  tlie 
appellants  ar?  cst<^pped  from  maiataining 
tjb^eir  pijesont  ^uit  because  of  acquiescence  on 
tiieir  part,  in  the.  .erection  of  the  structure 
noifr  complained  of  or  of  laches  in  no  sooner 
malting  known  their  objection  to  the  aam^. 
''J^his ; contention  iaV^sed  on  the  grounds:  1st. 
7hat  there  ia  evidence  that  Mr.  Xownsend  one 
of  the  appellants  when  consulted  by  the  ap- 
pellee in  regard  to  his  plaiji?  which  included 
the  construction  of  t)\e  tunnel  under  and  the 
structure  across.  Garrett  street  gave  hia  aa- 
aeni;  to  the  same  and  even  encouraged  thft 
appellee  to  carry  .them  forward;  2nd.  That 
pending  the  proceedings  for  procuring  thfe 
ordinance  to  authorize  the  carrying  out  of 
the  plai^A  of  the  appellee,  the  appellants  did 
|U>t  appear  to  mak^  any  objection  or  offer  any 
^uggestiqn  as  to  the  same ;  .3rd ,  They  stood 
by  and  saw  the  tunnel  completed  and  the 
auper structure  nearly  so  before  making  known 
the  objections  l^hey  now  urge.  In  r^^ard  to 
the.  Grat  of  these  grounds  it  may,  be  sufficient 
to  say  thi\t  the  evidence  fails  to  clearly  estab- 
lish  it.     The  appfliee   t<^stified  pia   his   own 
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behalf  to  tlie  pulport  winch  "Tiias  beeti  In- 
dicated as  io  what  said  by  Mt.*  Townserid 
when  tlie*  Appellee  sought  him  in  reference  to 
his  pf^ans,  etc.  Mr.  Townsend,  however,  denies 
thai  the  conversation  A^as  as  detailed  by  thfe 
appellee  and  gives 'quite  a  diff<^rent  version  of 
it.;  Besides  this,  '}Ar.  Townsend  is  only  one 
of  the  appellants,  and  if  the,  cohversatidn 
ofccurred  between  him  and  the  appellee,  kis 
tfhe  appellee  states,  tliere  is  no  evidence  that 
be  communicated  it  to  hi^  co-appellants  and 
co-owners  with  him  of  th6  abutting  pi-operty 
w^icK  tiiey  occupied,  and  Ve  may  at  leaist 
express  a  doubt  'whether  an  express '  acqiiiee- 
centie  oh  his  part  in  the  plans  of  the  appellee 
"\i^ould  bind' his  partners  as'respeiits  the  inter- 
ests they  had  in  the  property.  'As  to  the 
second  it' is  ibt  perceived  how  the  fdilure  to 
Object  to  an  ordinance  which  we  find  to'  be 
invklid  and  inoperative  could  give  the  ordi- 
nance validity  of  effect'  or  to  authorize  ah 
act  which  with  or  witholit  tlie  ordinance  was 
unlawful  and  a' public  nui^nce.  As  i6  the 
third  ground  the' appellants  could  not  c<>m- 
plaiii  of  injury  to  themselves  until  it  wfls 
'ascertained  that  injury  woiild  i^esult  to  th'^tn 
from  the  acts  of  the  appellee.  They  seem  to 
have  been  prompt  to  act  when  that  4i8Covery 
t^as  made.  Until  then  'they  had  only  the 
right  to  6bject  as  membei-s  Of  the  public  ah'd 
their  failure  to  object  ih-  that  capacity  could 
not  render  a  public  nuisance  lawful.** 

I  .  ,         ,   >  r  .  •  •         -  <  '  •  <  >     • 
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Cptutent  o(r  Procurements 

A  person  wTio  JEictively  elncmtrag^  the  ejec- 
tion of  a  structure  is,  by  the  weight  of  au- 
thority, ■  estopped  to  assert  that  any '  ute 
thereof  which  is  reasonably  to  be  expe<rt«d 
constitutes  a  nuisance.  Williams  v.  Jersey, 
Cr.  &  Ph.  91,  41  Eng.  Rep.  (Repfint)  426; 
Heenttii  v.  Dewar,  17  Grant  Ch.  (17.  C.)  63S-, 
Fresno  V.  Fresno  Cahal,  etc.  Co.  98  Cal.  1T9, 
32  Pac.  943;  Inline  v.  Oelwein,  170  la.  663, 
150  N.  W.  674;  Carlisle  v.  Cooper,  21  Nf.  J. 
Eq.  .576;  Woodward' V.  West  Side  Mill,  4'3 
Wash.  30»,  86  Pac.  579.  '  S^  also  Sprague  v. 
5^teere,'  1  R.  T.  247.  And  see  tlie  reported  case. 
Tn  Huntington,  etc.  Land  Development  Co:  V. 
Phoenk  PoWder  "Mig/xio.  40  W.  Va.  711,  21 
S;  E.  1037,  it  appeared  that  the  •pliii'ntiff,  a 
latyd  Company,  encouraged  the' location  of  a 
j)ow*der  factory  and  sbld  to  the  defendant  a 
site  therefor.  The  court  said  J  "Should' the 
plaintiff,  a  speculative  corporation,  be  per- 
mitted to  induce  various  kinds  of  manu- 
facturers lo  piircbase  of  its  lands,  make  great 
outlays  in  creating  plants,  and  then  because 
plaintiff  ascertains  that  any  such  manufac- 
tory is  an  i^ftjury  to  the  sale  of  others  6f  its 
lands,  is  it  to  have  the  privilege  of  calling 
Upon  a  court  of  eqiiitV  to  destroy  the  property 
and '  investment  of  thos^.  who  have  been  in- 
duced to  purchase  of  it  ffi  good '  faith,  and 
without  any  attempt  to  deceive  it  as  to  the 


character   of   the   maAufactory   to   be  estab- 
Uslje4?-l  Plaintiff  ^says,    ^I    was    mistake^' 
J^4¥^^y  a^j^fi; ^  /^iake  ^food i^ie  los;^  ttie  defend- 
ant will  incur,  an.d.»£<)4.wiil.l;^oieUa^|p4  of 
its  obnoxious  presence;   otherwise  you  most 
bear  it  as  a  burden  of  'yoar  own  assuming. 
At  least,  a  court  of  equity  wiU  not  lend  you 
its  assistance  under  such  circiUMtanoes.     If 
you  would  be  heard,  come  with  clean  hands 
and  a  righteous  cause.'  "     In  Louisville,  etc. 
R.   Co.  v.  Bauglterty    (Ky.)'36  S.  W.  5,  it 
was  said:     ''It  is  also  well  settled  that  main- 
^ten^ance  of* dams' in   tfOdi   way   as   to  emit 
disagreeable   or.  unwholesome   odors   affords 
a  right  of  action'  to  those  "^ho  may  be  nade 
siek'  or   even    inconveBiei^eed.     And    this   is 
true,  however  innocent  of  intentional  wrong 
-may  be*  the  party'  erecting  the  Dufaance,  or 
however  iieedful  the  structure  in  his  busi- 
ness.    But  here,  in  addition  to  tlie  gmeral 
issues  presented  by  the  answers,  it  is  alleged, 
in  paragraphs  of  th*  answtrs  to  which  de- 
murrers  were   sustained,   that   the  company 
procured  the  gVotihd  for  the  purpose  of  con- 
structing the  pond  as  it  waa  constructed,  and 
confined  the  streain  4o  a^'to  make  the  pond 
cothplained  of,  with  the  consent   Of  the  ap- 
pellee James  Daugherty,  and  With  full  knowl- 
edge on  his  part  of  the  company's  purpose, 
and   that   he  was   active   and   influential   in 
the  hegoiiatiohs  resulting  in  the  purchase  of 
the  ground  where  the  pond'  was  erected.     It 
%   therefore   insisted   by   the  company   that, 
Whetli^r  the  appellees  are  estopped  or  not  in 
ihaintaining  these  actionjs,  the  company  was, 
at  least,   efatitl^d   to   some  notice  from   the 
complainants,  before  the  institution  of  these 
splits,  that  the*  pdtid'was  offensive  or  abnox- 
i6tis  to  them.    lAnd  this  we  believe  to  be  the 
law*  of-'the  case.'*     In  Heenan  v.  Dewar,  17 
Grant  Ch.  (U.  C.)   63»,  it  appeared  that  the 
plaintiff    encouraged    the    defendant    in    his 
pr6jcct;  told  him  that  it  was  the  best  thing 
he '(^otild  do;   that  it  was  a  money-making 
business;  and  tliat  certain  persons  named  and 
known' to  both,  had  made  their  first  rise  in 
that  business.    It  was  held  that  the  phthitiff 
was   estdpped   to '  assert  that   the  strticture 
was  a  nuisance.    In  Burkam  v.  Ohio,  etc.  R. 
Co.  122  Ind.  '^44,  *2l3  N.  E.  799,  the  court  in 
applying    the    rule    said:      "The    appellant 
seeks  by  his  Complaint  the  abatement  of  a 
nuisance  by  the  tentoval  of  a  railroad  tra^ 
from  William  -litreet,  in  the  citr  of  Lawrence- 
burgh,  and  als^  td  obtain  an  injunction  and 
to    recover '  damages.     The   ttial    court   ad* 
hiitted  evidence  tending  to  pmve  that  the  ap- 
pellant  consented   to   thie  occupancy  of  the 
street,'  and  assisted  in  making  the  fill  upon 
which  the   Irack    was   laid.      This   evidence 
was  clearly  competent.     An  abutting  owner 
•^rhtt.  expressly  consents  to  the  occupancy  of  a 
street  ciifiinot  aftentards  ask  a  court  to  en- 
join the  use  of  the  «trt^  or  award  him  dam- 
ages." 


Xa  like  manner  a  structure  ca;ip9t  be  co;n;- 
plained  of  as  a  nuisance  bj  a  person  whp 
has  licensed  its  construction,  ^uthven  v. 
Farmers'  Co-operative  Creamery  Co.  140  la. 
570.  118  N.;W\  915..  "It  wis  a,  fraud  in  the 
plaintiff  to  attempt  to  make  a  private  nu*^- 
«ance  of  that  which  was  erected  by,  his  own 
license.*'  Dor  ranee  y.  Simons,  ^  Root 
(Conn.)   208.  ... 

But  in  Batchelder  v.  Sanborn,  24  N.  H.  474, 
it  appeared  that  ''the  plainti^  was  present 
fieverai  times  during  the  construction  ,of  the 
dam ;  worked  for  the  ^^^endant .  in  making 
the  jepairs;  knew  that  the  dam  when  put  in 
use  would  .flow  his  land;  that  the  intention 
was  to  keep  up  the, water  during  the  whole 
year;  there  was  no  evidence  that  he  /orbade 
the  defendant  to  proceed  with  the  work;  and 
be  said  to  third  persons  that  the  mill  would 
be  a  benefit  to  the  neighborhood,  an(l  iffged 
the  workmen  to  make  the  dam  tight.'*  It 
was ;  held  that  he  was  not  estopped-  So  in 
Pilcher  t.  Hurt,  1  Humph.  (Tenn,)  524,  it 
was  said  of  a  nuisance  consisting  in  .an  ob- 
f traction  of  navigation:  ";\Ve  ,49  not  think 
that  the  assent  of  the  defendant  to.  the  .erec- 
tipn  of  a  nuisance  in  the  river  would  take 
away  his  right  to  abate  it  afterwards  if  h,^ 
thougl^t  proper."  . 

,  I9  order  that  a  person  may ,  be  estopped  .by 
encouraging  the  erection  ol  a.  structure  j^ 
assent  that  its  operation  constitutes  a  nuir 
sance,  the  consequences  of  which  he  complains 
mueit  be  such  as  should  have  been  anticipa^d 
by  himj..  i)\UB  in  Corley  v.  Lancaster,  81  Kyi 
171,  it.  was  said:  ''Even,  assi^ming  that  it  is 
anciently  pleaded  and .  proved  that  Corley 
did  advise  and  consent  to  the  building  of  tl^e 
dam,  etill  appellants  afe  not  estopped  therejby, 
unless  it  be  shown  .that  he  gave  such,  advice 
and  (consent,  knowing,  or  having -reason,  to 
aupj>04^,  that  ]( be  (|ftoi  when  erected  ^oul<^  be 
a  nnisance;  the  rule  in  such  cases  being  l^at, 
i^  Qxder  to  constitute  an  estoppel,  'the  apt? 
of  the  party  affected  by  the.  nui^npe  must 
have  been  such  as  to  make  i^ny.  att^pt- on 
hU  pairt  to  stop  the  nuisance,  prijceoover, dam; 
agts  ther^f^fwn^  a.  poatxve  .fraud.*"  So,  in 
Hudson  v^  Denfmore,  68  Ind,  391,  iUa  Qourt 
aaid:  "The  c^^  a^tbar.ia  very  aimijbir,  on 
the.  point  under  fCon9i4eratioi^,  to  the  case  of 
Bell  y.  EHiptt,  55.  Bl^aek^,  X13..  That  wfs  ai| 
action  of  trespass  }on  ,  the  caaftj ;  by  ^l^liott 
against  Bell,  for ,  erecting  a.  aiilirdan^  upon 
his  premises,  which  d^m  paused  .the  land  of 
Elliott  to  be  overflowed.,^  Op  the  trial  of  the 
cause  the  eirci|it.  court  had  instructed  the 
jviryy  th4^  ii.they  believed,  frym  ^he  evidence, 
that^  Xh»  .plaintiff  had  made  nq  objection  tf) 
the  erection  ot  the  dam,  and  hiad  asi^sfijed,  in 
crectij^g  it  with  a  view  to  h'^  ow^'benefit^ 
atifl,  if  t^ey  believed  that.th«  plfaintdff  di4 
not  .knpiir,  or  coyl^  not.. have  fpresefn,  that 
the .  dam  would  ,cau^-  his  .  i^nd  to  , b4» ,  orer-. 
flowed,  they  could  not  presume  a  license  from 


the  circumstances  stated.  The  correcti^e^s.  of 
thi^rinstruc;tion, ,as  a  matter  ot  Ja^y.  was  the 
question  for  the  decision  of  this  court,,  and 
the  conclusion  of  the  icouit  wa%  that  the  in- 
stni«troiv«w|iiS'niiMbj«Gtipi»a.bl^*  In  delivfiiru^g 
the- opinion  of'  the  court,  Blackford,  J.,  said: 
^li  the  plaintiff  had  given,  an  express  and 
legal  fieense  to  the  defendant  tor  butid  tlie 
dam,  that  would' have  been,  fn  effect  a'Ub^siA 
to  overflow  the  land;  because  stich  wbUld 
H\i!'  been  the'  jfiatn  objec^  of  tti'c  Hcernse ;'  and 
it  coi^d  not  have  had  any  otlTer  object,  '^ut 
the  circumstance  that  ^h^  plaintiff  did  not 
object  to  the.  building'  of  the  dam,  An4 
insisted  in,  building,  ijty  is  no  evidence. of  .itself 
tiuut  he  consented  to  waive  any  injnty  whish 
the  dam'  might  afterward  occasion  to '  bis 
land.  If  he  had  no  knowledge  that  the 'dam 
i^ould  cause  his  lancl  to  be  overflowed,  his 
conduct'  can  be  readily  accounted  for,  without 
supposing  thatf  he  intended  by  '\i  to  give  a 
license  ,  for  the  unloreseen  injury.  UnleM 
he  knew  that  the  dam  would  caufe  an  injury 
to.  his  pi)operty>  it  Was  not  his  duty  to  object 
to  it,  nor  could  it  be  «xpeoted  that  he  would 
do  so.'  The  doctrine  of  the  case  cited  is,  we 
iMnk,  directly  applloable  to  the  que8tk3B&^\in- 
deit  .<ionsiderati<te,  in- th»  eaae.  now  before 
us.  The  appellee's  conduct,  as  stated  in  the 
•coond  paragraph  of 'the  answer,  in  tiiathe 
stood  by  smd,  without  'ob jeetion,  tenoouvftged» 
advised^  directed)  assisted  inland  consented  to 
the  erection: of  tlie  appeUatoft's  steam  ^iatf 
mill  and  machinery,  •  can  be  readily^  accounted 
for  on  other  more  rational  hypotheses  than 
that,  he  thereby'  ititeadcd  to  lieenM  th^  ap- 
pellant in  the  commJsalm^- of  utifnvteeeii  in«' 
juries  and  gi^'ances  in  hin  propertyy* himself 
and  his  iamily.  It  it  oet\tain>  we  tbinlOf  that 
su«h>a  license,,,  and  authorising  t the.  eonnnMSv 
sion  of  the  grievances  and  injuries  complained 
of,  could  not  be  fairly  implied,  inferred  or 
presun^ed  from  ^he  appellee's  .^id  cqnflu^t,  in 
the.  premises,  unless  he  knew  and  cQu^d^ave 
f.<;a'es|^n  that  ^uch  injuries  and  grieyanoef 
would  necessarily  resul^  fr^in' the.  erect  ion  iiid 
opefatioi)  of  the  appellantls  mill  a^  iq;iachin; 
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dtfttrta  <^  "Stdtn  Comtft  ff oUmHbs  FedhetU 
'Daei^ieft. 

;:  A  8(bate  .court  in.deeidiog  a  federal  quee* 
tion  must  conform  to  the  latest  decision  of 


i2!3^ 


CiTK  tlLtS  VOL.  j^lfW.  CAS.  ifel^C. 


the  federal  Stipreme  Court  thereon,  though  it 
necesBitated  the  revetMil  of  its  own  prioir  deci- 
sions. 

[Set  Ann.  Caa.  lOldE  281.} 

Tttkfttlcm  -i-  S«Aiiltio)Bi  •f  Exols*  tmM* 

Ab  "excrise  tax"  is  an  inland  impost  levied 
on  artielea  of  manufacture  or  aal^  and  alao 
OB.  licenses  to  pursue  trades  or  dealing  ia 
commoditiesi  and  is  frequently  denominated 
a  privil^e  or  occupation  tax. 

Foreisn  Corporations  -*  Iiapositioa  pf 
^     Xdcense  Tftx  —  Validity. 

The  taxes  imposed  by  Pol.  Code  §  409,  re- 
(|uiring  the  Secretary  of  State  to  charge  and 
ciWIect  fees  for  filing  articles  of  incof^oratfott, 
graduflted  on  the  amount  ol  the  eapital  stock, 
and  by  Bt.  1906,  p.  49Si,  imposing  an  anlkuAl 
licensa  tax  .  on  foreign  corporations  •  doing 
business  in .  the  state,  ars:  excise  taxes,  der 
raAnded  as  a  privilege  for  the  right  to  do  ;i^ 
domestic  business,,  aud  not  taxes  based  on 
the  capital  stock  but  merelv  measured  there- 
by, and  the  imposition  oi  the  ta^es  on  ^, 
foreigli  corporation  seTHitg  its  mer<^hand!se  iii 
the  stat«,  thotigh  manufacture  ^sewhere,  ii 
not  an  interference  with  interstate  commerce: 
■    [See  note  at  end  of  this  case.} 

Apipeal  from  Superior  Court»  City  aJMi 
County  ol  San  Franeiseo:     BftiwitLLi  Judge. 

■  .1.  :     .      ■     (. 

PeiitioB  for  mandate.  Albert  Pick  and 
Comfpany-,  plaiAtiff^  and  Frank  C.  Joi^is 
Secretary  of  State,  defendant.  •  Judftiuleat  fi>r 
l^intiffL'  Del^ndatti  appeaOs.  The  fapcte  atf* 
iitated  in  the  opinion,  i  REnsMao. 

:C7.  g,  Wehbi'Hayihmmd  Benymnm  and;  «#flte 
If.  Jifonlmi.  for  appellant;    • 
MiifOlelUn  4  MoCUUtn  forrcflpoikiftant.' 

'  [21  HkNsiiAW,  J.— Petitioner  is  a'dtttTpbm*- 
tidti;  orginited  undet  tlie  Ta^t'ft  of  th^^state  df 
Pfltnols,  iter  th*  purpose  of  manufacturing  and 
kelting  and  generally  ((baling  in  ^hinU,  ghLSft- 
^are,  ^ttcry,  restaurant  iupjillei,  dtid'bthir 
merchandise.  It  manufactures  none  of  ihlft 
enumerated  articles  in  the  state  of  California. 
However,  as  it  aveirs,  in  its  petition,  it  has 
for  a  long  time  been  engaged  in  interstate 

comy^^i^iA^h^sfk^d^^ndf  ^"A^d^J^^" 
the  state  of  Illinois,  the  state  of  California, 
and  other  states  of  the  United  States.  It 
maintains  a  htKn^'M^^hnA  place  of  busi- 
ness in  the  city  and  county  of  San  Francisco, 
and  fcelhi  Its  goods,- Wareft;  «ttd  flherdlftndlse' in 
the  city  and  county  of  Ban  Francisco  and  in 
other  states  of  the  United  States,  and  ships 
its  good^/  Waf4!^^^afid  <me^ch4lidii^  >ftrom  the 
state  of  Illinois  into  the  state  of  California 
m  dmgiato  olteh  ttotespansL^lnftutlM^Mto 
of  California  into  other  states.  .iI6/kh».CIn- 
dered  *to  the  iecn^kfy^f^  «t«te  for  filing  a 


certified  copy  of  its  articles  of  Incorporation 
'with  'other  Appropriate  papers  required  by 
the  laies  of  the  state,  and  the  secretary  of 
s'tktie  has  refused  to  file  the  same  excepting 
upon  prepayment '  of  the  fee  fited  by  section 
416  of  the  Polfticar  Code  (now  409,  Pol. 
Code),  and  the  fee  prescribed  by  secUon  2  of 
the  act  relating  to  revenue  and  taxation  pro- 
viding for  a  license-tax  on  corporations. 
(Stats.  1905,  p.  493.)  Petitioner,  refusing 
to  pay  t!he  fees,  made  application  to  the 
superiot^  <tourt  of  the  city  atid  county  of  San 
Frahcisc6  for  mandate  against  the  secretary 
of  state  directtiig^  him  to  file  these  papers 
without  payment  of  the  fee  exacted  by  the 
terms  of  subdivision  4  of  section  409'  above 
cited  and  th^  corporation  license-tax  of  1905. 

iThe  secretary  of  state  answered,  setting 
forth  that  the  petitioner,  besides  the  conduct 
of' interstate  commerce  in  which  it  is  ad- 
mittedly engaged,  transacts  '*a  large  volume 
bf  intrasta*te  business  within  the  state  of  Cali- 
fornia; thkt  said  intrastate  business  forms  no 
part  of  knd  is  neither  inextricably  nor  neoes- 
fiarilv  connet^ted  with  the  interstate  business 
of  said  compfttiy,  and  respondent  further  al- 
leged that  itd  said  interstate  business  is  no- 
^is^  dependent  upon'  the  aforesaid  intrastate 
business  of  said  company ;  that  the  authorized 
dipitdl  stock  of  said  company  amounts  to 
biie  miiHon  ddllairs."  A  gcnerkl  demurrer  to 
thi&  iinln^er.  ^^slb  iuterposed  and  sustained, 
and  the  trlU  c6uh  filed  its  findings  of  fact 
iind  conclusion^  of  law,  wherein  It  declared 
i^  accordaric'e  With  the  allegations  of  the  peti- 
tion aind  awarded'  the  mandkte  prayed  for. 
The  secretary  bf  stkte  has  appealed  from 
this  Judgmetit. 

Upon  this-  appeal  we  are  asked  to  distin- 
gufsh  thil(  cast  from  that  of  MuTford  Co.  r. 
Curry,  163 -C^l.' 276,  125  Pac.  236,  where  this 
court,  ih  th«  matter  of  the  exaction  of  taxes 
or  fees  updh  corporations  engaged  in  inter- 
'stite  comttieree,  sought  (though  peAape  in 
vain)  to  dete^j^mint  the  underlying  principles 
knd  bo  follbwfhe  rtilihgh  of  th^  supreme  court 
df  the  tThited 'States  enunciated  in  that  serifs 
of  dases,  beklVlning  with  Western  Union  Tel. 
tSo.  V.  Kin^ad,  2\t  U.  S.  1,  U  l^.  S.  fL.  ed.1 
856, '!W  S.  Ct.  1^.  W^  iKTfe  asked  to  do 
this  Yrecaute'of  the  new  light  trhich  It  is  said 
hiu  Wn'  shed  upon  the  h^gal  questions  in- 
rdlVed  by  the  cas'eti  of  Baltic  MIn.  Co.  and 
8.^.  White' Beittri  Mfg.  Co.  v.  t#l  Massa- 
chusetts, decided  by  the  siipreme  court  of  the 
United  Sikte^i,  afid  re^tofted  in  231  U.  8.  6S, 
58  U.  f5.  (I;,  '^d.^  12:^,  J4  S.  Ct:  15. 

Tn  Mhlfbrd  Co.  tr.  OuiriT  this  conrt  ei- 
})feSBc^  the  rHuctanee  It  felt  over  the  neces- 
sity oT  kf  ffl^Htg  the  pHheipf^  of  the  Western 
Union  TM:  Co.  v. 'Kansas  iind  the  other  like 
bases'  to  the  fiscal  and  revenue  -laws  of  the 
state.  It  did  so  nhd^i*  the  compulsion  of  \U 
oath  to' 'uphold  the  c^iiBtitution  and  Itws  of 
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tile  Uh ited  States  aB  expounded  by  its  highest 
Judicial  tf-i'buhal.  If  we  w^^e  in  error  in  our 
unUerstanding  of  the  Uw;  Jf  the  supreme 
court  of  the  United  States  han  latterly 
throwh  new  light  upon  its  own  exposition  of 
the  law,  or  if  it  has  receded  from  any  of  the 
views  which  it  lias  expressed  in  the  earlier 
i-ases,  it  is  for' this  court  to  remodel  its 
own  decisiohs  in  swift  conformity  therewith. 

It  becomes  necessary,  therefore,  even  at  the 
peril  of  prolixity,  to  set  forth  the  understand- 
ing which  this  court  had,  and  which  in  Mul- 
ford  Co.  y.  Curry,  it  expressed,  of  the  legal 
principles  enunciated  and  the  legal  contro- 
versies decided  in  that  series  of  cases  be- 
ginning with  the  Western"  Unioii  Tel.  Co.  v. 
Kansas.  6y  the  law  of  Kansas  every -foreign 
corporation  ''seeking  to  ^o  business  in  this 
state"  Was  required  to  file  a  copy  of  its 
cliarter  or  of  its  articles  of  incorporation' with 
the  secretary  of  state,  and,  when  so  filing, 
to  ''pay  to  the  state  treasurer  of  Kansas,  for 
the  benefit  of  the  permanent  school  fund,  a 
charter  fee  of  one-tenth  of  onej  per  cent,  of 
its  authori^^d  capital  upon  the  first  $100,000 
of  its  capital  stock  or  ahy^p^ri  thereof,  and 
upon  the  next  $400,000  or  any  part  thereof 
onc-twentieth  of  one  per  cent. ;  and  for  each 
ihillion  or  major  part  thereof  over  and  above 
the  suip  of  $500,000,  $200.*'  The  Western 
Union  Telegraph  Company,  a  ^eW  York  cor- 
poration, waJs  conducting  business  in  6he  state 
of  Kansas.  That  business  was' both  inter- 
state, involving  the  reception  within  the  state 
of  messages  from  points  outside  of  the  statCit 
and,  coiiversety,  the  sending  of  messages  from 
points  wiUiin  the  state  to  points  outside  the 
state,  and  intrastate  or  doxhestic^^  consisting 
of  the  sending  i^nd  reception  of  messages /be- 
tween different  points  wholly  within  the  state.' 
It  refused  to  niake  the  /ilin^  find  pay.  the  fee 
prescribed,  by  the  Kansas  statute,  and  thcr 
state  Brought  its  action  in  one  of  its  own 
courts  against  the  company^  seeking  to  oust 
and  restrain  it  from  doing  any,  domestic 
business  within  the  state,'  sucl^  being  ope  of 
the  penalties  t)y  th^  laws  of  itansas  [51 
prescribed.  The  state  court  rendered  its  de- 
cree  of  ouster  and  restraint  as  pra^^ed  for. 
The  cayse  was  transferred  under  writ  o^  error 
to  the  supreme  court  of. the  United  States, 
and.  there  decided  by  a  sharply  divided  court 
upon  an  elaborate  opinion  handed .  (io^^n,  by 
Mr.  justice  Harlan.  The  western  tTnipn  Tele-, 
graph  Company  was  capitalized  for  one  hun- 
dred million  doltfir^.^  Xhe  ''charter  i^e**  (such, 
is  the  descriptiop  of  the  fee  u^ed  oy  the  state 
of  Kansas)  in  the  case  of  the  Western  Uiiion 
Telegraph  Company  „  amounted  to  twenty 
thousand  one  hundred  dollars. 

Amongst  the  coiftentions  of  the  state  of 
K^nsiis  in  support  of  the  validity  of  the  judg- 
ment of  its  court  were  th^t,  it  had  tne  abso- 
lute right  to  impose  the  terms  and  conditions 


upon  which  a  foreign  corporation  might  do 
a  domestic  business  within  its  territorial 
limits;  that  the  fiscal  laW  under  review  im- 
posed as  such  condition  the  payment  of  a 
charter  fee  based  on  or  admeasured  by  the 
par  value  of  the  capital  stock  of  corpora- 
tions^ that  this  was  not  a  tax  upon  the  proper- 
ty of  the  corporation  either  within  or  with- 
out the  state,  but  was  "a  local  police  regula- 
tion on  local  business  only;"  that  the  fact 
that  the  statute  might  cause  inconvenience 
to  interstate  husihess  did  not  render  It  un- 
constitutional; and  that  th^  failure  to  com- 
ply with  the  law  did  not  prevent  the  foreign 
Borporatiori  "from  continuing  to  the  fullest  ex- 
tent in  engaging  in  interstate  commerce.  The 
opposl'd  contentions  of  plaintiff  in  error  are 
set  forth  by  the  supreihe  court  in  the  opening 
paragraph  of  the  opinion  Which  it  rendered 
in  that  cade.    They  are  lis  fallows: 

*The  contentions  of  .the  company,  to  which 
particular  attention  ^ill  be  directed,  are,  in 
substance,  th$t  the  requirement  that  it  pay, 
for  the  benefit  of  the  permanent  school  fund 
the  state,  a  given  per  cent,  of  its  QAkthor- 
iked  ^p(t<tl,  wherever  and  however  empl6yed, 
as  a  condition  of  its  right  to  continue  to  4o 
domestic  business  In  Kansas,  is  a  regulation 
which,  by  its  necessary  operation,  dJVectly 
burden's  or  ehibarrassea  interstate  commerce, 
and,  therefore,  is  illegal  tmder  the  commerce 
clause  of  the  constitution ;  further,  that  such 
a  requirement  involvei|  the  taxation  not  only 
of  lh,(&  compiLny*8  interstate  business  every- 
where, but  ^ualTy  the  property  employed  by 
it  beyond  the  limitA*  of  the  stitte,  a  thing 
which  <*ould  not  bfe  ^one  cbnslstentty  with  the 
dtie  prbcesfi  of  liW  tfnjoitied  by  the  fourteenth 
amendihejot.*'  ;' 

'  [6]  And,  here,  at  the  outset,  it  may  he  well 
to  state  that  each  and  every  one  of  these 
contentidnb  is  to  the  fullest  extent  suistained 
by  the  decision.  It  is  to  "Be  irehiembered  that 
the  guproitie  court  itself  declares  that  these 
cdnirntibhs  are  the  ones  id  which  particutar 
attention  will  be  directed.'  Wha^t  the  auptrme 
court  d^ci^cs  Is,  tliat  Wlthdiit  r^rd' to'  the 

lia^e'by  "which  the  licence,.  Or  fee,  or  excise, 

.    «      '  "I  [  • 

or  impost,  or  occupation,  or  privilege  tax 
may  be  called.  When  it  tikes'  the  /orm  that, 
it  took  in  Kansas,  of  an  exacted  payment  of 
a  given  li^r  cent,  of  the  authorized  capital 
st'ock,  this  exkctioh  accomplishes  twa  distinct 
illcgariitKJf  uJiconstitUtional  results,  ^''irst,  it 
is  in  legal  effect's  tax  iippn  all'olf  tlie  prop-^ 
erty  represented  by  the  capita^,  stock,  of  the' 
corporaiidn,  therefore  a  tax  uppii  such  parts 
of  the  property  as  Were  engaged  in  interstate; 
commerce,  and  therefore  an  invalid  tax  under 
tliQ,  commerce  clause  of  th[e  constitution  of 
the  United  S^tatos;  andj  Aecorid,  it  is  an  at- 
tempt  by  the  state  to  tax  property  beyond  its 
territorial  jurisdiction,  and  is  therefore  confis-^ 
catory  in  nature  and  violative  of  the  fourteenth 
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c^i^end^ient  of  the  constitutiQn.  Tha^  tli^re 
9an  \>e  no  possibility  of  misunderstapding  the. 
meaning  of  the  supreme  court, in  t^i»,pa|-ticu- 
Ifir  we  shall  employ  a.  few  quotations  from  its 
decisions.  But  before  doing  so  we  will  j^uote 
one  sentence  from  the  dissenting  opinion ,  of 
Mr.  Justice  Holmes  in  this  particulaj-  case. 
Bearing  in  mind  that  the  majority  of  the 
supreme  court  declared  that  the  Kansas.  laW 
imposed,  a  tax,  we  note  Justice  Holmes  in 
dissenting  saying:  .  "I  assume  .that,  a  state 
cannot  tax  a  corporation  on  commerce  cai:ricd 
on.  by  it  with  another  state,  or  on  property 
outside  the  jurisdiction  of  the  taxing  state; 
and  I  aasume  further  that  for  that  reason  a 
tax  on  or  measur^fL  by  the  value  of  the  .total 
stock  of  a  corporation  like  the  Western  Union 
Telegrapli  Company,  is  void.".  (Mr.  Justice. 
Holmes'  o^rgument  proceeds  upon  the  view 
that  Kansas  had.  not  imposed  a  tax  it£,ail. 
"She^simpl^  has  said  to  the  company  ths^t  if 
it  wants  to  do  local  business  it  must  pay  a 
certain  sum  of  money.  .  .  .  ,  The .  whole 
matter  is  left  in  the  Western  Union's  hands.'') 
The  prevailing  opinion  declared  tha^  there 
was  no  decision  '^holdinjg  that  a  state  may  by 
any  device  or  i^  any  way,  ^rhether  by  a 
license- tax  in  the  form  of  a  fee,,  or  otherwise, 
burden  the  interstate  business  ol  a^  corpora- 
tion of  another  state,  p  .  .  If  t^e  ptatute 
reasonably  interpreted^  either  dir^tly  or  by^ 
its  necessary  operation,  burdens  interstate 
commerce,  it  must  be  adjudged  to,  [71  -^ 
invalid  whatever  may  have  been,  the  p^rj^oae. 
for  which  it  was  enacted,  and  although  th<^ 
company  may  do  both  an  fntarstate  ^aud  tpeajl 
business.  This  court  h^as  xeppatedly.  a^'Udg^ 
that  in  all  sucfi  matters  tiie  j^udiciary  will  not 
regard  mere  form,  but  will  look  tbrougli  the 
form  to  the  subatanttpe  of  things/'  Then.aaya 
tne  court: 

.  "Looking,  then,  at  the  natural  and  reaaoi^' 
able.  efTcct  of .  the  statute,  disregarding. mere 
forms  0^  expression,  it  is  clear  that  the  mak-. 
i.ng  of  the  payment  by  the  Telegraph  Co^*, 
pan^,  as  il  charter  fee,  of  a  .given  per  cej^t^  o/ 
%t9  attihorizei  Qapital,  representing,  i^s  ihat 
capital  clearly  fioes,  all  of  ,its;  business  and 
property,  both  within  and  puieide  of  the,  Bfate^ 
a  condition  of  ita  rig'ht  to  do  Ibeal  bu^iivess 
i^  Kansas,  is,  in  Us  e^senc^,  no^  simply  a 
tax  for  ^he  privilege  9f  doing  loc.al|  business, 
in  the '  stat^,  but  a  burden  and,  .(ax  on  fhe 
company's  interstate  business  and  pa  iU  ]p>rop- 
erty  located  or  used  9utside  ot  the  ^  state.  The. 
express  woi^ds  of  the  stsituie  leave  no  dov-bt^ 
aa  to  what  is  the  haaii  on  which  the  fee^.  sp^i- 
ficd  in  the  state  staiu^e.  resta.  That  fee, 
plainly,  i^  not  based  on  such  of '  th^  com- 
pany's capital  stock  as  is  represented  in  it# 
local  business  and  property  ip  S^ns^a.  The 
requirement  js  a  g[iven  per  cent,  of  thp  com-, 
pany's  authorized  capital,  that  is,  all  its  capi- 
tal .  wherever  or  tiowever  employed,  whether 


in  the  United  States  pr  in  i^rei^jp  counuiet» 
and  whatever  maj  be  the  extent  of  ita  lines 
in  Kansas  as  cpmpared  With  its  lines  outside 
of  that  state.  Wha^  part  of  the  fee  exacted 
id  to  be  attributed  to  the  company's  domestic 
business  in  Kansas  and  what  part  to  inter- 
state  business,  the  state  has  not  chosen  to 
ascertain  and  declare  Ia  the  statute.  It 
strikes  a.t  the  company*s  entire  buaineas 
\yhprevcr  conducted,,  and  ita  property  where- 
ever  located,  and,  in  terms,  makea  it  a  c<mdi- 
tion^  of  the  telegraph  company's  right  to 
transact  purely  local  business  in  Kansas  that 
it  shall  Qontribute  for  the  bene^t  of  the  state 
school  fund  a  given  por  cent,  of  its  whole 
authorized  capital,  r^^resentipg  all  ol  iu 
property,  .and  all .  it#  business  and  interests 
everywhere.  .  ,.  ,  6o,  in  the  case  now 
before  us,  the  exaction.  a3  ai  condition  of  the 
privilege  Pf  continuing  to  do  or  doing  local 
business  in  Kansas,  that  the -Telegraph  Com- 
pany shall .  pay  a  given  per  cent,  of  its  aii- 
tluyrized  capital  stock,  is,  for  every  practical 
purpose,  a  tax  both  on  the  company's  local 
business^  in  Kansas,  and  on  its  interstate 
business  or  on  the  privilege  of. doing  inter- 
state business;  for.- th|9  statute,  by  its  neces- 
sary operation,  will  accomplish  precisely  [8] 
the  result  that  would  have  been  accomplished 
had  it  been  made,  in  expreH  word^,  a  condi- 
tion of  doing  local  business  that  the  Telegraph 
Company  ^o'uld'  submit  to  taxation  upon 
bot]i  its  interstate  and  intrastate  businesa  and 
upon  its^  interests  and  property  everywher<p, 
as  represented  by  its  capital  atock.  The  exac- 
tion made  by  the  Kansas  statute  is  as  much 
a  tax  on  the  intersiate  business  of  the  com- 
pany  and  on  its  property  outside'  of  the  state 
as  .a  fee  or  tax  on  the  sale  of  an  article  im- 
ported only  for  sale  or  as  in  tax  on  the  occu- 
pation, of  ah  import^  would  be  a  tax  on  the 
property  imported." 

In  the  course  of  ilts  argument  and  in 
demonstration'  that  its  reasoning  was  not 
meant  'to  apply  exclusively  to  that  cla&a  of 
qofporaiion's  kpown  as  common  carriers,  it 
iisf!3  ttiis  illustration:  "^X^  a  domestic  cbrpo- 
I'atton  enj^aged  in  the  business. of  soliciting 
ord^f^  for  goods  manufactured,  sold  afid  de- 
livered, rri  ill  state,'  slioiilci,  in  i^ddition,  solicit 
orders  "for  goods  manufactured  in  and  to  be 
l^rought  from  another  state  for  deliyerr, 
could  the '  former  state  make  it  a  condHiom 
of  the  right  to  engage  in' local  business  within 
its  limits  that  the  corporation  pay  a  gHen 
per  cent,  pf  all  fe^  or  commissions  received 
by  it  in  its  business, /interstate  and  domestic? 
There  can  be  but  one  ajiswer  to  this  question, 
— ^^namely,  jLha't  sucb  a  condition  would  oper- 
ate as  a  direct  burden  on  interstate  commerce, 
i^nd  therefore  would  be  unconstitutional  and 
void.  "Cifonsistentlj  witli  tli^  constitution  no 
court  could,  by.  any  form  of  decree,  recog- 
nize or  srive  effect  to  or  enforce  such  a  con- 
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diirorf.*^*  And/in*  announcing  '  the  famiHat- 
doctrine  IHaI  Kansas  might  exaiit  a  license- 
tax  of '  thk  'cbrl)<)ration  **8trlctly  on  account 
of  local  buBiness  done  by  it  In  that'  ^tate/' 
it  couples  this  ^  statement  with  the  declara- 
tion: *;But  it  is  aU6gether  a  different  thing 
for  Karisas  to  (deny  it  the  privilege  of  doing 
such  local  business,,  lieiieficlal -to  the  public, 
except  on  condition  that  it  shall  fir$t  pay 
to  the  state  a  given  per  cent,  of  all  Its  capital 
sto^k,' r€j)reseri£ing  All  of  its  pr6perty,..where- 
evor  situated,  'and  all  its  business  in  and 
outside  of  the  state."  And  tlie  opinion  con- 
cludos'ks  follows:  "Tile  right  of  t^he  Tele- 
graph company  'to  continue  the  transaction 
hi  local' btiAihess  In  Kansas  could  not  be  made 
to  depend  ]ipon  its  submission  to  a  condition 
'prescribed '  hf  thit  state^ '  which  '  was  hostile 
1)oth  t6  th^  letter  and  spirit  of  tUe  constitu- 
tion. The  company  was  not.  bound,  under 
any  'circumstances^'  to  surrender  its  constitu- 
tional exemptioA  JTrom  state  taxation,  direct 
or  'iridtrectj  in  r(*spect  of  its  interstate  busi- 
ness And  iis  t9)  property  ovitsidie  of  ithp  state, 
any  more'tliari  it  would  tiave  been' bound  to 
surrc^nder  any  other  right  secured  *  by"  the 
^Satiorikr  Constitution." 

The  next  case  of  PVillniari  Co.  v.  Kansag, 
2T6  tt.  «:  56,  ti4  p.  K  (L.  ed.)"37^;  30  $,  Ct 
232,  arose  under  the  sahie  ^alnsas  statute,  Mr. 
Justice  llarlan  again  delivering  the  opinion. 
It  reiterates  and'  aiHrins  the  bpinion*and  ,de<;i- 
fiioh  of  the  \V'e8lem  Union  case,  anrf  defines 
that  decision  m  term^',  i^  the  following  Ian- 

^•tSf*.  .... 

"The  Cliarter  Boar'd,  we  have  seen,  gave  it 
permfteioti  to  engage  u^ '  intrastate  business 
in  Kansas  on  fkyn^iiion  that  it  should  pay  to 
the  sl'at^  treasurei*  for  the  hefiept  of  ike  per-  • 
maneni  school  fund  of  the  atdU^  as  a  charter 
fee,  the  siini  bf"$l4^8t)0,  which  is  the  pre- 
scribed statu  toi^  per  cent,  of  the  company's 
authorized'  capital,  representing  all  of  its 
property  and  interests  everywhere,"'  in  arid  out 
of  the  state,  and  all  its  business,  both  inter- 
state  arid  intrastate,  li  does  hot  appear' liow 
much  of  t^e  single  'fee^  demanded  by  the  stat< 
is  to  be  referred  io  the  interstate  business  oJT 
the  company  nor  how  much  to'  its  property 
oil t side  of  the  state,  nor  what  part  has  ref- 
erence to  its  intrastate  business  or  to  its 
property  '  within  'the  state.**  .  .1  **We 
hold  (2).  That  the  requirement]  tha't  the  com- 
pany, as  a  condition  of  its  right  to  d6  intra- 
state buf^incss  in  Kansas,  should,  in  the  form 
of  a  fee,  pay  to  the  state  a  specified  per  cent, 
of  its  Authorized  capital,  was  a  viola,fi6n  of 

J'  air'  <j'  '' 

the  constitution  of  the  United  States,  in 
that  siicn  a  single  fee.  based  as  it  was  on  all 
tlic  property,'  interests  and  business  of  the 
company^  within,  find  put  of  the  state,  was, 
in  effecL  a  tax  both  on  the  interstate  business 
of  that  cbrifiiianv,  andf  on  its  propertv  out- 
Bide  of  Kansas,  and  compelled  the  company. 


in  order  that  it  might  do'  local  4>u8inetid  in 
Kani^as  in  connection  with  its  interstate 
business,  to  waive  its  coristitutlonal  exemp- 
tion from  state  taxation  on  its  interstate 
l^u^iness  and  on  its  property  outside  of  the 
state  and  contribiite'  from  its  capital  to  the 
support  of  the  public  schools  of  Kansas.** 

Mr.  Justice  While  filed  a  concurring' opin- 
ion in  that  case,  in  which,  while  assenting  to 
the  views  of  his  dissociates,  he  carried  the 
doctrine  further  than  they,  declaring,  'rt^fth 
u^iimpcachable  logic:  "It  Is  not  by  me  doubt- 
ed that  as  a  practical  question  the  arbitrary 
prohibition  against  doing  a  local  business 
imposed  on  one  engaged  in  and  "having  the 
light  to' engage  in  interstate  comrijerce  is  to 
burden  that  business."  Epigrammatically, 
[101  he  presents  the  controversy  in  the  fol- 
lowing sentences :  '  **The  only  right  here  chal- 
lenged is  the  authority  of  a  state  to  impose 
an  unconstitutional  tax'  atid  validate  the  tax 
by  making  the  payment  of  the  unlawful  tax 
a  condition  of  th^  right  to  do  a  lockl  busi- 
ness. And  t1ii9  upon  tlxe  false  assumption 
that  absolute"  power  to  exclude  exists ;  that  is, 
to  irilip<>se  ah  unlawful  tax  and  sustain  it  by 
another  unlawful  Vsri^umption  of  powey,  a 
process  oif  reasoning  which,  to  my  mind,  must 
rest  On  the  proposition  that  itt  deciding  ques- 
tions of  constitutional  J)ower  itMs  to  be  held 
that  two  wrongs  niake  a  right.**  Mr.  Justice 
Holmes  agaTri  dissented,  reiterating  in  am- 
plified form  the'vie^rs  expressed  in  his  earlier 
dissent,  and  concluding:  "I  think  that  the 
tax  in  question,  for  I  am  perfectly  icitling  to 
call  it  a  ia^y  wad  lawful  under  a)l  'the 'deci- 
sions of  this  court  unftl  last  Week."  (The 
italics  are  ours.)  *   ^  * 

The  n^xt '.cafte  was  liiidwig  v.  W(?«tern 
t^nion  Tel.  Co.  216  U.  S.  14«,  54  U.  S.  (t. 
ed.)  423,  30  S.  Ct.  280.  This  case  had  to  do 
with  an  Arkansas  la w^, 'i*1i1ch  required  all  for- 
eign corporktiohs  to  file  copies  of  their  efcar- 
ters  or  articled '  of  incorporation  With  the 
secr^^tarr  of  state,  Under  heaW  pen^ltlc^^  for 
failure  ^o  to  do,  arid  required  them  also  to 
pay  into  the  treasury  of  the  state,  "for  the 
ffling  of  ^ald  articles  'a-  fee  of  $2S'  where 
the  capital  stock  is  $50,000. or  undef;  $75 
where  the  capital  stock  is  over  $50,000  and 
)ibt  more  than  $l'0O,OOO,  and  $.25  additional 
iot  each'  $100,000  of  capital  stock."  The 
supreme  court  of  the  United  States  declared 
that  the  case  couM  not  "be  distinguished  ill 
principle  I'rom  \Vestefn  Union  Tel.  Co.'  t.' 
Kansa.^  and  Pullman  Co.  v.  Kansa«,"  arid  that 
the  difference  in  the  worditig  of  the  Kansas 
and  Arkansas  statutes — the,  former  b«<ing 
in  the  nattire  of  a  percentage  tax,  the  latter 
naming  "fixed  pums  <Jf  mortey '  based  upon 
capitalisation — did  not  differentiate  the  case$ 
sO  as  to  take  the  Arkansas  statute  out  of  the 
ruling  of  the  foriher  cases.  These  cases  were 
followed  by  Atchison,  etc.  R.  Co.  v.  b'Conhor, 
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223  U,  S.  280,  A,nn.  Cas.  J1913C  10^0,  5«  U.  S. 
,(X..  ed.)  '436,  32  S,  St.  2i6.  The.  statute  of 
ColoradQ  exapt^d,  a  "|ee"  of  a  fo/ei^n  corpora- 
tion of  two  cents  upon  each  $1000  of  itti 
capital  stock,  which  fee  it  was  (^eclared  was 
for  the  right  tO  do,  a  local  business  .witfiin 
the  state.  The  action  was  brought  to  recover 
the  tax  paid  under  protest.  Mr.  Justice 
Holmes,  who  dissented  in  the  earlier  case^, 
delivering  the  opinion  of  the  court,  declared: 
"Therefore. it  is  obvious  tliat  the  tax  is  of  the 
kind  decided  by  [11]  this  court  to  be  uncon- 
stitutional, since  the  decision  below  in ,  the 
present  case,  even  if  the  temporary  forfeiture 
9f  the  ri^ht  to  do  business  declared  by  the 
statute  be  confined  by  c9n8truction,  a^  it 
seems  to  have  been  below,  to  business  wholly 
within  the  state/' 

Again  the  question  «rose  in  International 
Text-Book  Qo.  v.  Pigg,  217  U.  S.  91,  1$  Aim. 
Cas.  1103,  27  L.R,A.(N.S.)  493,  54  U.  S. 
(L.  ed.l  678,  3P  $'.  Qt.  481.  The  Interna" 
tipnal  Textbpok  Company  wa9  a  Pennsylvania 
corporation,  organized  for  purposes  of  profit 
and  with  a  capital  stock.  It  combined  the 
pyblication  of  textbooka  and  courses  ofi  in- 
struction in,  various  arts  and.sc4ence§  with 
an  educational  school  conducted  by  corre.- 
spondence,  to  t^e  students  of  which,  it, trans'; 
mitted  for  a  consideration  thesf^  textbooks 
and  educational  courses..  It  employed  salaried 
agents  wi^hjn  specified  territori^  to  secure 
pupils  or  students.  It  did  so  jn  Kansas  It 
failed  or  refused  to  comply  with  cei;tain  pro; 
visions  of  the  Kansas  statute,  one,  the  pro- 
vision for  the  charter  fee  considered  in  West- 
ern Union  tel.  Co.  t.  KansM,  216  U.  S.  1, 
54  U.  S.  (L.  ed.)  355,  30  S.  (^.  ,190,  and, 
«,noth|Br;  the  provision  re<}uiring  it  .to  file  witli 
the  secre^fy  ojt  sta4:e  a  datail^d  ;S<^tement 
sli^owing  the  authorized  capital,  the  paid-up 
capital  stock,  the  ainouotof  asseta  and  Ui%; 
bilitie^,  etc..  etc.  An9f>ng  the  penalties  pre^ 
scribed  t^r  i!i  (ailure  so  t«  do  ^ras  the  denial 
of .  the  right  to  the  deffiuUlng  .corpora^tion 
to  mainiii^in  aft  aotioft  in  any  of,  th^  courts 
of  .  the,  state^  ll^e  Intematipn^l  Tei^ibooH 
Company  sued  Pigg  as  a  debtor  und«r  oi^e^  of 
its.  contracts  of  instruction.  The  supreme 
eourt  of  the  United  ..States  reaffirmed  the 
invalidity  of  ^he  Kansas  charter  ^ee  ,^tatute, 
and  further  declared:  "It  ia  the  establjsKed 
doctFiqe  of  this  court  that  «  state  may  not, 
in  any  forn^  or  .under  ai^  guise,  (Jirec,tly  bur- 
den t^e  prosecution  of  interstate  business. 
But  such  A.  burd<m  js  imposed  when  the  corr 
poration  of  another  state,,  lawfully  .en^ged 
in  interstate  commerce^  is  required,  as  a  oon- 
dition  ol  its  right  to  prosecute  ,its  lousiness 
in  Kansas,  to  make  aiid  file  a  statement  set- 
ting forth  certain  facts  which  the  state^  con- 
fessedly, could  not  control  by  kgislatipn.  It 
results  that  the  provision  i^  to  the  statc^ment 
mentioned  in  section  1283  mu^t  fall  before  th« 


constitution  of  tl^e  United  States,  aad  with 
it — ac^ordii^  to  the  established  rules  of  atjktn- 
tory  construction — ^must  lalltl^ftt  part  of  th^ 
9ame.  section  which  provides  that  the  obtain- 
ing of  the  certificate  of  the  secretary  of  state 
that  such  statement  has.  Cl^l  been  properly 
made  shall  be  a  condition  precedent  to  the 
right  of  the  plafntiflf  to  maintain  an  action 
in  the  courts  of  Kansas." 
.  And,  finely,  was  decided  Bucks  Stove,  etc 
Co.  V.  Vickers,  226  U.  S,  205,  57  U.  S.  (L.  ed.) 
189,  33  S.  Ct.  41,  where  this  purely  manu- 
facturing and  mercantile  .corpora^tion  offend- 
ed against  the  saA:ie  Kansas  law,  and  was  held 
by  the  supreme  court  to  be  immune  from  pun- 
ishment therefor^  under  authority  of  the  Pigg 
case. 

We  have  npw  considered  ^Uof  the  decisions 
of  the  8upx;eme  court  of  ihp  United  States 
(saving  the  Massachusetts  cases  hereinafter 
to  be  reviewed)  which  can  have  any  bearing 
upon  the  •  questions  Wfore  us.  It  becomes 
pertinent  here,  to  take  up  for  brief  analysis 
the  case  of  H.  K.  Mulford  po.  t.  Curry,  163 
Cal.  270,  145  Pac.  236,  .^wherein  in  this 
st^te  tiiQ  foregoing  decisions  of  the  supreme 
court'  first  came  under  review.  The  more 
pertinent  does  1^  beoome  to  do  this  sinco  the 
statutes  in  the  present  case  under  review  are 
in  all  substantial' particulars  identically  the 
same  as  th^  were  when  H.  K.  Mulfotrd  Co.  v. 
Curry  was  decided..  A  reference  to  H.  K. 
Mulford  Co.  V.  Curry  ,will  save  a  repetition 
of  the  lahgui^e  of  1^'ose  statutes.  It  should 
be  added  that  section  410  of  our  Civil  Code 
declares  th8.t  every  foreign  corporation  which 
shall  neglect  or  fail  to'  comply  lyith  th/e  con- 
ditions of  sections  4d8  and  409  of  the  code 
shall  b^  subject  tp  a^^ne  of  not  less  than  five 
hundred  dollars^'  to  Im  paid  into  the  i^tate 
treasury  to  the  credit  of  t^e  general  fund, 
and  every  ^uch  corporation  so  failing  is 
denied  '^e  righlt  to  ''maintain  a^  suit  or 
action  iii  arnf  of  the  courts  of  this  state,  or 
acquire  or  convey  any  legal  title  to  any  real 
property  within  the  ^tate,  until  it  has  com- 
plied With  said  section."  '  'piis  laivguage  is 
as  general  as  language, can  be  nia4c-  It  is 
declared  applicable  to  "every  corporation 
organized,  under  the  laws  of  another  state  or 
territory  oir  or  a  foreign  country."  Section 
40^  requires  "every  corporation  organized  un- 
der th€f  laws  of  another  state,  terrUory,  or  of 
a  foreign '  country,  '.  .  file  in  the  office 
of  the  secretary  of  state  of.  the  state  of  Cali- 
fornia a  certifiecl  copy  of  its  articles  of  io- 
corpbration,"  etc.  The  language  of  section  416 
of  tie  Political  Code  quoted  in  H.  K.  Mulford 
Co.  V.  Curry  has  become  by  amendment  the 
language  of  the  present  section  409  of  the 
same  code. 

Tiie  Mulford  Company,  like  the  petitioner 
in  the  case  at  bar,  was  a  commercial  corpo- 
ration* organized  to  do,  and  doing,  an  inter- 
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state  busipefls,  and  an  intrastate  business 
within  the  9tate  [t3]  of  Ca!Iifornia.  Like  thie 
present  petitioner,  it  objected  to  the  pa^^ment 
of  the  fees  exacted  hy  our  laws,  and  after  ten- 
dering certain  nominal  filing  fees  sought  man- 
date against  the  secretary  of  state  to  compe) 
him  to  receive  and  file  certain  documents,  the 
filing  of  which  was  called  for  by  our  laws. 
That  part  of  our  laws  to  which  the  Mulford 
Company  In  especial  objected  was'  sectioi^ 
416  of  the  Political  Code  (now  409).  This 
law,  it  will  be  noted  (as  did  the  Kansas 
statute),  imposes  a  single  fee  upon  corpora- 
tions which  it  is  made  ipandatory  upon  the 
secretary  of  ptate  to  collect  for  filing  their 
articles  of  incorporation,  the  other  sections 
referred  to  requiring  that  such  articles  be 
filed.  In  addition  to  this  law,  jequiring  for- 
eign  corporations  to  pay  this  fee  before  they 
can  engage  in. business  in  the  state  of  Call- 
lornia  at  all^  we  have  upon  our  books  another 
law  desl^ated  in  its  title  as  "%  licen3e-tax 
upon  corporations,"  requiring  them  tp  pay  an 
annual  licenseTtax  for  th(^  right  to  ooj(iti;iue 
in  business.  (Stats.  1005,  p.  493.)  It.  w«ls 
the  first  license  law  which  this  court  had 
under  especial  consideration  in  the  cc^se  of 
H.  K.  Mulford  Co.  v.  Cigrry.  This  may 
be  noted  from  the  declaration  in  the  caiae  where 
the  annual  license-fee  ,la.w  is  set  out.  tha^ 
it  is  set  out  f^  ''having  further  relation  to 
the  matter."  It  was  not  impprtaut,  to  the 
decision  in  the  HuUorfl  Ci)mp9,ny  ci^sib  t9 
elaborate  our  .riewji  upop  the««  ju^ta.aeparfkte- 
ly..  Jhf  Utter  ^e  waa ,  ref ai^rtd  tps  1.  B«h 
cf^uae  it  forced  a  ipart  of  the  si^me  fijsoail 
^9(«m)  8.  Beeause  it,-  too»  baaed  its  lioenee 
f«e  oliargea  ufon  ther  authortsad  capita)  stiock 
or  corporations,  and  3.  Beoauae  the  practical 
ettMt  in  the  case  of  every  foreigri  eotponrtieifi 
seeking  to  engage  in  bustitess  ki  the  8tiite't>f 
€a1ffornia  was  to  Yequfrf-e  it  to  •  pay  'two  f^s. 
To  illustrate,  if  the  Westertt  Utiioii  Te1egfa](>h 
Company  had  undertaken  to  etigage  in  busi- 
ness in  California,  an  analysis  and  computa- 
tion Will  show  that  it  would  have  b^en  re- 
quired to  pay  a  fee  of  ten  thousand  dollats 
under  seetioni^  409  of  the  Civil  Code  and  416 
of  the  Political  Code;  and  a  fee  of  two  hiin- 
drecl  and  fifty  dollars  under  th«  corporation 
License  Tax  Act,  or'  a  total  of  ten  thousand 
two  hundred  and  fifty  dollars  in  Califojrnl^, 
as  compared  with  twenty  thousand  one  hiii^- 
dred  dollars  in  Kanaas. 

Turning  to  the  judgment  in  H.  K.  MuUord 
Co.  v.  Curry,  it  will  be  found  that  the  only 
judgment  rendered  is  a  declaration  that  the 
requirement  of  section  408  pf  the  Civil  Co()e, 
that,  the  petitioner  file  its  articles  of  incorpo- 
ration, is  a  reasonable  requirement,  [141  but 
that  the  further  requirement  that  as  a  coi^- 
dition  of  such  filing  the  petitioner  pay  the 
fee  exacted .  by  section  409  of  the  Civil  (iodic 


and  416  of  t\^e  Political  Code  is  illegal.  Nei- 
ther by  the  terms  of  the  judgment  nor  by 
any  express  language  in  the  opinion  itself 
was  the  annual'  license-tax  declared  to  be 
unconstitutional  under  the  auUiority  of  tbe 
federal  cases.  "But  since  the  supreme  court 
of  the  tJnited  States  had  declared  that  such 
fees,  When  baaed  upon  the  total  capital  slock, 
were  ixivalid  exactions  for  the  Reasons  given» 
tlie  fear  was  felt  and  expressed  that  even  the 
annual  corporation  license-iax  so  founded  up- 
on the  total  capital  stock  might  fall  under  the 
same  ban,  and  this  court  sought  to  advise 
the  legislature  as  to  what  it  conceived  the 
supreme  court  of  the  United  States  had  de- 
clared to  be  the  limit  of  the  law-making 
power  in  the  matter. 

VVhat^^then,  did  the  supreme  court  o^  the 
XJnited  States  decide  in  its  cases  ?    ' 

It  deoided:  (a)  That  it  would  review  and 
consider  the  language  of  each  state  fiscal  act 
and  determine  for  itseli,  rejgardless  of  the 
determination  of  the  states*  legislative  or 
judicial  departments,  what  in  fact  %he.  law 
did  tnean  and  what  in  (act  it  did  accomplish^ 
quoting  with  approval  Irom  Galveston^  etc. 
R!  Co.  V.  Texas,  210  C.  S.  217,  52  U.  S.  (L. 
ed.)  1031,  28  S.  Ct.  638,  to  the  fpllowing 
effect:  "yeither  the  state  courts  nor  the 
legislatures,  by  giving  the  tax  a  particular 
name,  or  by  the  use  of  some  form  of  words, 
can  take  awi^  our  duiy  tp  consider  ils  nature 
and  effect.^'  (b)  If  under  the  interpretation 
of  the  supreme  court  it  resulted ,  ihat  a  par- 
ticular statute  *'eit|ier  directjy  or  by  its 
necessary  operation  burjiens  interstate  com- 
merce, it  miist  'be  adjudged  tp  be  invalid, 
whatever  may  .jiave  been  the  purpose  for 
.which  it  waa  enacted,  and  although  tlie.com- 
^n^mar  do  ^oih  interstate  and  local  busi- 
^less^"  (c)  li  decided  tha,t  interstate  com- 
fierce  was  illegal^  burdened  by.  a  tax  or  fee 
directly,  on  or  baaed  on  the  total  capita^  stock 
of '  a  corporation  which,  thpugh.  engaged  in 
local  business  within  a  state,  was  also  en- 
ga^ed  in  interstate  copamerce.  Thus  we  find 
the  court  'fn  Pullman  Co.  v.  Kansas,,  sayinjg; 
that  "the  requirement  ihat  the  company,  as 
a  condition  of  its  right' to  do  intrastate  busi- 
ness in  Kansas,  should,  in  the  iorm,  of  a  fee, 
pay  to  the  state  a  specified  per  cent,  of  its 
authorised  capital,  was  a  violation  of  the 
constitution  of  the'  United  States,  in  that 
such  a  single  fee,  based  as  it  was  on  all  the 
property  interests  and  business  [11^1  of  thjB 
company  within  and  without  the  state,,  was 
in  effect  a  tax  both  on  the  interstate  business 
of,  that  company  and  on  its.  property  outside 
of  Kansas."  Again^  we  find  Mr.  Justice 
Ilolmes  tn  his  dissenting  opinion  "assuming" 
and  conceding  that  "a  tax  or  jneasured  iy 
the  value  of  t'he  total  stock  of  a  corporis tion 
lik^  th^  Western  Uqion  Telegraph  Company 
}B  void."    ^nd  again  we  have  him  declaring 
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in  his  dissoii ting  opinion  in  the  Pullman  casq; 
';!  think  that  the  tax  in  question  (for  I  am 
perfectly  willing  to  call  it  a  tax)  was  lawful." 
(d)  We  find  that  the  unconstitutionality  and 
illegality  of  the  tax  so  based  and  levied  ar^ 
declared  to^  exist  upon  two  separate  and  whol- 
ly unrelated  grounds,  which  grounds  are 
enunciated  and  r^-enunciated  time  i^nd  again. 
Those  grounds  may  be  thus  stated:  Th.e  re- 
quirement to  pay  4  given  per  cent,  of  the  capi- 
tal stock  as  a  prerequisite  of  the  right  to  do 
a  local  business,  exacts  burdensome  and  un- 
constitutional conditions  from  the  corpora.- 
tion;  tbe  first,  that  tlie  state  thus  taxes  the 
instrumentalities  and  properties  used  iii  inter- 
state commerce  which  lie  without  the  taxing 
power  of  the  state,  and  thus  undu^  bur4en8 
interstate  commerce  in  violation  of  tlie  com- 
merce clause  of  the  constitution ;  and,  ^econ^, 
that  such  an  act  in  taxing  property  without 
the  jurisdipiion'  of  the  taxing  power  requires 
a  '  corporation  seeking  to  do  locaf  business 
within  a.  state  to  waive  its  constitutional 
fight  of  exemption^ from  taxation  on  its  prop- 
erty ■  lying  outside  of  the  state.  '  (e)  These 
results  are  declared  to  follow  from  the  act 
of  taxing  tbe  M'hole  capital  stpck  of  ^uch  a 
corporation  and  are  nowhere  and  nowise  (de- 
clared io  be  dependent  either  upon  the  amount 
of  the  capitalization  6f  the  corporation,  nor 
iipoii  the  amount  of  the  tax  exacted  from 
tnat  corporation.  We  perceived,  of  thought 
we  perceived^  the  ground  for  this  in  the  prin- 
ciple that  if 'the  power  to  tax  in  a  ffiven  way 
be  conceded,  the  amount  of  the  tax  is  vested 
wholly  in  the  dificretion  of  the  taxing  power^ 
and  we  had  in  mind  only  the  language 
of  Chief  it ustice  ^farshall  "that  the  power 
to  tax  involves  the  power  to"  destroy," 
(:M»Cull6ugh;  V.  Maryland,  i  Wheal!  3ld,  li 
tJ.  S.  (L.  ed.)'  679),  biit  also  the  danguage  of 
Srennan  v.'Titusville,  153  U.  S.  289,  38  U.  S. 
(t.  ed.)  Ylft,  14  S.  Ct.  829,  quoted  with  a:p- 
proval'  In  the  AVestem  Union  case,  in  refer- 
ence to  such  license-taxes,  that  "if  a  state 
may  lawfully  exact '  it,  it  may  increase  the 
amount' of  the  exaction  until  all  ipterstate 
commerce  in  this  mode  ceafie«  to  be  posBible." 
(f)  That  116]  in  "th^B  guarding  interstate 
commerce  'from  .  unlawfiil  interference,  the 
supreme  court  >vould  be  governed  npt  by  what 
a  given  charge  was  or  was  called,  but  by  con- 
sideration of  what  in  its  operation  was  its 
effect 'upc)ni8ueh  commerce.  "For  wie  find  in 
the  Westerh  Union  Telegraph  case  the  follow- 
ing language  quoted  with  approval  from  Ash- 
lev  V.  Ryan,  153  U.  S.  436,  38  it.  S.  (L.  ed.) 
773,  14  a  Ct.  865:  ^'Whether  this  charge 
be, viewed  as  a  tax,  a  license  or  a  fee,  if  its 
exaction  violated  the  interstate  commlcr'ce 
clause  oi  the  constitution'  <Jf'  the  United 
'>tatc8,'  or  involved  the  assertion  of  the  right 
of  a  st4|te  to  exercise  its  powers  of  taxation 
beyond  its  geographical  limits,  it  was  Void, 


whatever  might  be  tlic  techulcal  cliaracter 
affixed  to  the  exaction."  (g)  We  believed 
that  the  supreme  court  meant  and  declared 
for  the  indicated  reasons  that  the  method  of 
cliarging  a  fei>  upon  foreign  corporations  for 
the  rigiit  to  do  a  local  business  on  or  based 
on  the  capital  stock  of  such  corporations  was 
forever,  inhibited,  the  supreme  court  saying, 
*'There  are  sufficient  modes  in  which  the  in- 
ternal business,  if  not  already  taxed  in  some 
other  way,  may  be  subjected  to  taxation  with- 
out the  imposition  of  a  tax  which  ooyers  the 
entire  operations  of  the  company."  (L<;loup 
V.  Mobile,  127  U.  S.  640,  32  U.  S.  (L.  ed.) 
ill,  8  S.  Ct.  1383.)  And  to  ithe  declaration 
of  Mr.  Justice  Ilolmes  in  his  dissenting  opin- 
ion to  the  following  effect:  '*lf  after  thi^  de- 
cision the  dtate  of  Kansas,  without  giving  auy 
reason,  seci*  fit  simply  to  prohibit  the  Western 
tnion  Telegraph  Company  from  doing  any 
more  VocaJ  business  there,  or  from  doing  local 
biisinoks  until  it  has  paid  $20,100,  I  shall  be 
curious  to  see  "upon  what  ground  that  legisla- 
tion will  be  assailed,*'  w^e  believed  that  the 
knswe^  woiild  be,  as  above  indicated,  that  it 
was  not  the  amdunt  of  the  charge  which  de- 
termtned'the  invalidity,  but  the  fact  that  in 
ita  form  the  charge  was  laid  upon  property 
^Clthbut*  the  taxing  power  of  the  state,  and 
that  to'  aubrait  to  the  payment  of  it  in  such 
a  f^Viii  f  that  is,  a  tax  on  all  the  capital  stock) 
Wduld  be  to  force  the  surrender  upon  the  part 
'6f  th^  corpdtiaYiohs  of  their  well-defined  con- 
stittftlo'Oal  fights.  Thus,  if  a  man  who  la  on 
his  way  to  chtiteh  to'givc  k  hundred  dollars 
>to  charHy  i^  robbed  of-  that  hundred  dollcrs 
by  a  highwayman,  his  financial  condition  is 
j^xaotly  the  s4me  €lb  lb  woold  have  heea  iMid 
iie  carried.. out; Us  purpoae.<  Yet  it  will  nafC 
Ake  aaid.  iha^.thia  faet  leavea  hin  umnjuftd 
and  FithpMt.gr i«v4^a£«.    , 

[17.1  ^'h^,  than,  were  some,  of  the  condci- 
/lions  which  yie  drew  from  the  deciaioas  of  the 
supreme  CQur^  i^nd  which*  wijth  more  or  less 
cqmp].V,tenesa,  we  flight  tci  declare  in  H.  K. 
Mulio^-d  Ca  V.  Curry.  Qne  part  of  the  judg- 
ment of  tlie*  fiuprem^  court  ,we  ccwceived  to  be 
Hpodictic  an<l  that  was  that  all  the  capital 
stock  of  such  a  corporation  could  not  be  aub- 
iecte<i  to  any  ,tax  without  domg  violence  to 
.the  constitution  of  the  United  States,  and  it 
was  under  this  conviction  tliat  we  sought  in 
H.  K.  ;^ulford  Co.  v.  Curry  to  enlighten  our 
legislative  department  as  to  the  danger  which 
would  attach  to  all  laws  baaing  license  fees 
of  a  foreign  corporation  on  this  method  of 
taxation. 

There  arose  in  Masaaohusetta  two  casos  of 
similar  Impbrt,  Baltic  *  Min.  Co.  v.  Com.  207 
Mass.  ,381,  t)3  N.  E.  &31,  and  the  S.  S.  White 
"Dental  Mfg.  Co.  v.  Com.  212  Maaa.  35,  Ann. 
Cas.  1913C  80.1,  98  N.  E.  1056.  For  conven- 
ience we  may  refer  to  but  one  and  call  that 
llfae  Dieiktal  Company  cane.    The  Dental  Mann- 
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,factu;rlu^  (r^'ompiiigr  w«u»  n  Pe^nsjrlyania  coj-- 
poration,  hayli\g  no  factories  iu,MaA&achu- 
aetUf  but  cnga(i;ed  in  domestic. buaincss  with- 
in .  the.  atate  of  MaiMachusetts,  as  well  as  in 
.interstate  commerce.  Tlie  Massachusetts  rev- 
enue laws  provided  that,  "Kvery  foreign  cor- 
poration shall,  in  each  yetg^T,,  at  the  Xiipe  of 
tiling  its  annual  certiikate  of  cpnditiou^  pay 
to  tlie  treasurer  and  receiver,  general,  for  the 
use  of  the  commonwealth,  aA  excise  tax,  to 
be  assessed  by  tl^e  tax  coq^missioner,  of  one- 
fiftieth  of  one  per  cent.  oC  the  par  value  of 
its  authori^d  capital  stock  as  stated  \n  its 
aiinual  certificate  of  condition;  but  the 
aqi^ount  of  such  exciae  ta^  shall  nojt  iii  ai>^ 
one  jrear  exceed  the  sum  of  $2000/'  ,The 
Dental  Miknufacturing  Company  objected  to 
the  paym^t  of  the  tax  upon  the  three  grounds 
so  clearly  enunciated  in.  Western  Unipn  Te). 
Co.  y.  Kansas.  Those  grounds,  aa. stated  by 
the  supreme  court  of  the  .ynited  States^  to 
which  the  case  subsequently  went  pn  writ  of 
error^  being:  ** First,  the  tax  is  a  regulation 
of  ii^terstate  con^merce,  in  that  it  Imposes  a 
direct  burden  upon  that  portion  of  the  busi- 
ness ^nd  capital  of  the  plaintiflts/  in  error 
which  is  devoted  to  interstate  commerce;  s^- 
pnd,  the  tax  is  in  violation  of  ,the  due  prQceaa 
of  la>tr  clause,,  because  it,  attempts  to,  impose 
tax<^ ,  upo.n  property  .  beyond  the.  jurisdiction 
pi  the  com^ionwealth  of  MaW^huaetta;  an^, 
tbijrd,  the  tax  denies  to  the  j^^aintiffa  in  error 
the  eqi^al  protection  of  th^  huir." .  [18J  The 
aupreu^e  court  of  Massacf^usei^ts,  after  a 
p^nstakiug  review  of  its  taya^tion  history,  iia 
peculiar  system  of  taxation  and  the  decisioins 
p.f  it 8. courts,  held  the  tax  to  be  a  pure  excise 
.tax,  "e^^cise  tax'*  as  tliu^s  employed  meaning 
a  privil^^e  tax  upon  th^  right  to, pursue.^ 
oc9upation>  and  nojt  .i^  Ulx,  upon  pjrQperty  at 
ail.  It  declared  .that  it  recognised  , that  the 
aufr^me  court  of  the  United  States  woul^ 
look  th^o^igh.  the  form  to  the  substance  ao4 
determin/e  for  itself  whether  such,  .an  impost 
was  or  was  not  a  property  tax  ox  a  burden 
upon  interstate  commej^oe,  and  to  this  point 
^ted  tbe  decii^ioiv^  of  the  aupreme  c^urt, whieh 
we  have  been  considering.  ?  But  it.declaJT^d 
that  th^r^  were  '.'at  least  two  iupportan^  and, 
aS(  we  thixi^k,  vital  distinctions  between  these 
cases  and.  the  one  at  bar/'  The  .firat  of  those 
distinctions  is  declared  to  be  the  fact  that  in 
the  cases  before  the  supreme  court  o|  the 
United  Stat^  the  corporations,  though  ope 
and  ay  engaged  in  domestic  commerce,  were 
common  carriers,  organized  for  the  transport 
tat^n  of  iqtelligeuce,  commerce,  and  p^rso^s 
between  the  states*  and  that  tb.cir  local  busi- 
ness could  not  be  given  up  without  impairing 
their  capacity .  to  transact  their  intersl^te 
business.  And  the.  .second  distinction  wi^ 
ih^t  the  maximum  fi^e  allowed  by  the  Maa^ar 
chusetts  statute  was  two  Uiousaiwl  dollars, 
vhiWi  in  the  Kanaaa.  and  Afk^^naa^.  atf^tut^^ 


the  tax  was  graded  and  increased  by  the 
ai^ou^t  Qf  th^  capital  atook,  and  to  the  mind 
of  the  supjreme  cQurt  of  ^lassachi^etts  "this 
provision  demonstrates  that  it  is  not  a  prop- 
erty tax  but  only  an  excise,  so  limited  that 
, it  .cannot  reach,  beyond  a  reasonable  license 
fee."  Further,  the  supreme  court  .of  Massa- 
chusetts points,  out  tlxa.t  a. flat  rate  of  t%yo 
thousand  ^olla,rs  might  have  been  exacted  of 
jfiU  corpprations .without  doing  violence  to  any 
^^b^  .g^i"*'Atced  by  the  constitution  of  tho 
United  States,  and  that  in  fact  what  Massa- 
chusetts has  done  has  been  to  diminish  the 
burden  i^ppn  coi^porations  of  smaller  capitali- 
£ation.  Again,  the  Jkfassachusetts  court  de- 
notes, as  a  coinpelling  reason  for  its  deter- 
mination, that  the  authorized  capital  stock  of 
(j^e  Dental  Company  is,  a  mil  Lion,  doll  a;cs, 
while  its  assets  i^regaU  $3,711,718^20,  thus 
to  its  mind  evidencing  the  fact  that  the  tax 
was  An  excise  and  not  a  property  tax  on  or 
b/Ssed  on  its  authorized  capital  stocky  And, 
lastly,  the  supreme  court  of  Massachusetts 
decided  that  the  act  did  not  apply  to  common 
carriers,  railroad,  telegraph,  and  telephone, 
which  were  ta^ed  upon  another  plan;  t]^at  it 
did  not  apply  (19]  to  corporations  whose  solje 
husineas  within,  the  state  was  interstate  com- 
merce, nor.  yet  to  .  corpora,tions  carrying  on 
both  interstate  and  domestic  conunerce,  whose 
^on^estic  or  intrastate  business  was  conducted 
in  such  close  connection  with  the  other  that 
it  cQul^  not  b^  abandoned  without  serious 
impairment  of  the  interstate  business.  ,.  It 
held  that  tlie  ^Dental  Conipany'a  intra^tatf* 
f)^sine8s  was  severable  distinct  froni  its  in- 
terstate b\i8ine^s,  and  thJat .  therefore  it  wa^ 
liable  to  the  paytment  of  this,  excifse  tax  for 
the  privilege  pf  carrying  on  that  ip.trastatc 
business.    .,  ,  ,.  ,  . 

Tliese  cases  (Baltic  Min.  Co^.  ^nd  ^..  S. 
.White  Dental  >lfg.  Co^.v.  Commonwealth  of 
Ma8sachusett9,^31  y.  S.  68,  58  U.  S»  (L.  ed.) 
127,  34  S.  Ct.  15),  as  has  been  said,  went  to 
th(t  supreme  court  of  t;he  United  States,  and 
Jn  ftn  ppipi^on.  handed  down  by  Mr.  Justice 
Day,  the  judgment  of  the  supreme  court  ojT 
Massachusetts,  upholding  the  validity  of  i.ts 
.foreign  corporation  license-tax  law.  and  the 
liability,  of  the  Dental  Company  to  pay  t)]^is 
|ax^  was  sustained.  Chief  Juatice  White,  Mr. 
Justice  V^n  Devanter  and  Mr.  Justice  Pitney 
dissenting.,  Tl^e  ground  of  their  di^ent  has 
not  been  staic^*  but  we  think  it  beyond  per- 
adventure.that,  looking  through  form  to  sub- 
stance, .they  believed  this  Massachusetts  ta?^ 
call  it  excise  or  what  .you  will,  ^vas  in  fact  a 
tax  ^poi^  the  total  ci^pital  stock  of  the  dental 
oorporat^on.  and  thus  was  a  tax  with^  the 
inh.i^itipn.  declared  in  the  W^sten^  Union  .Tel. 
Qo^  v,  ^SCansas  and  the  oUicr  like  cases..  . 

The  supreme,  court  of  the  Un^ed  States 
adopts.. wi^out  reservation  the  ^cterminatipn 
of  ^^he.  supri&p:^,  court  of  Massa^chusetts.that 
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this  fee  is  an  excis^  tax  aa  distinguished  from 
a  property  tax.  It  maj  at  once  be  granted 
that  it  is  that  form  bf  ah  excise  tax  which  is 
frequently  denomihated  a  privilege  or  occupa- 
tion tax,  hut  it  by  no  meati^  follotrs  inat 
being  aii  excise  ta.t  this  is  conclusive  that  it 
is  not  levied  upon  property.  Indeed,  many- 
forms  of  excide  tdx  are  distinctly  and  admit- 
tedly levied  upon  property,  and  every  defini- 
tion of  excise  mcludes  this  kind  6f  tax.  An 
exci^  lis  "an  inland  impost  Icfvled  tipoh  ar- 
ticles of  manufacture  or  safe  and  alsb  upoh 
liceil'ses  to  pursue  certiain  trades  or  dealing 
in  certain  commodities."  (Patton  V.  Brady, 
184  U.  S.  617,  46  U:  S.X'L.  ed.)  713,''22'S. 
a.  496.)  To  6ay  that  becatise  a  tax  id  an 
excise  it  id  not  levicld  upon  property  is  to 
thro^  all  the  reasoning  of  the  supreme' court 
in  all  these  cases  td  the  ibiXr  winds.  '  [20] 
The  argument'  was  made  in '  these  Kahsas 
cases,  and  it  was  a  ^ound  argument,  that  the 
laws  under'  consideration  ihei'ely  Imposed  an 
occupation  or  privilege,  tax — in  short  an  ex- 
cise tai-^for  the  right  to  do  a  local  busineft^, 
and  this  was  conceded  hy  all  of  the  just  lees 
of  the  supreme  court.  Their  answer,  however, 
to  the  cbncltision  sought  ijb  be  drawn  from 
this  was  that,  notwithstanding  that  ft  is  an 
excise  tax  or  privilege  or  occupation  tax,  it  is 
levied  upon' property  beyond  the  taxing  pbwer 
of  the  state;  and  by  the  fact  that  It  is  so 
levied  lm|)oi^e&  a  h'tird^en  upon  property 'With- 
out the  dtate  ^hich  id  engaged  in  interstate 
commerced  We  are  unable  to  perceive,  thef'y- 
fore,  ho^  the  determination  that  the  Massa- 
ehusetts'  tax  is  an  excise  tax  felieyes  It  from 
the  condemnation  'imposed  upon  the  Kahsala 
statute  for  attempting  to  do  the  dahie  thing 
by  filing  of  basing  R»  tax  on  the  totkl  Capital 
stock  of  the  corporation.  As  little  do  we  per- 
ceive thi&t  the  amount  o"^  the  tax  imposed  by 
the'  Massachusetts  law  hais  materiality  in  the 
consideration.  If  the  principle  upon  which 
'its  ta^  is  haded  is  a  sound  one,  it  niay  td- 
riiorrow  increase  tie  amount  bf  the  tax  to  an^ 
extent.  I't  is  ttne  that  in  the  earfier  cas^s 
the  corporations  involved  '^vefe  comition  car- 
Hera  and  the  supreme  court  of  the  United 
5^tated  makes  mention  of  that  fact  in  the 
Dental  case,  hut' 'It  does  not  sky'  that  this 
considei^atioii  infliiericed  or  "was  determinative 
of  the  eontroversy.  To  the  contrary,  it  dbes 
say  that  all  corporations  engaged  1h  inter- 
state commerce  are  urtdel'  the  equal  protee*- 
tibh  o^  the  commerce  clause  of  the  coniititu- 
tiOn,  and,  indeed,  no  distindtion  between  them 
can  justly  he  ^rawii.  If  it  is  important  that 
c'omio^on  carriers— the  instrumentalities  hy 
and  'through  which  ■comm'eree  is'  eonvey^d; 
fihall  he  protected  from  uhwarranted'T/urdcntf, 
it  is  equally  heccdsary'  tfhit  tlib  owhert  of  the 
commerce  to  be '^ohve^^ed  sh'ould'reeelve  ii  like 
protection.  While  Interstatecbhmiirce  Wotild 
unquestionably  he  vitally  tmpafredif  oottimdh 


barriers  were  eliminated,  interstate  commerce 
Would  be  totally  destroyed  if  the  goods,  wares, 
and  merchandise  embraced  within  the  mean- 
'Ing  of  the  word  were  debarred  from  inter&tate 
and    foreign    transportation.     The    supreme 
court  of  the  United  States  points  out  very 
triity  that'  in  the  Western  Union  Telegraph 
Company  case  and  in  the  Pullmaii  case,  ^here 
was  no  attempt  to  separate  the  intrastate 
business  from  the  interstate  business.^     Xo 
stich  attempt  U  made  by  the  Massachusetts 
law.   'True,  the  Massachusetts  'supreme  [21] 
court,  under  a  stlphlatton  of  facts,  finds  that 
"ahoui  five  pet  cent,  of  the"  business  of  the 
Dent&)  Cdurptiny  was  ihti-astate.     But  then.- 
id  no  attempt  in  the  law  to  impose  any  tax 
ilpbn  that  patt  of  its  business  nor  upon  the 
one  hundred  thoi^i^and  dollars'  worth  6(  prop- 
erty Which  rept'esentti  the  company'^  holdings 
in  the  state.    It  would  have  been  just  aa  easy 
and  ab  practicable  to  have  shown  in  the  West- 
ern Union  Telegraph  Company  case  the  pro- 
pdrtibn  of  its  local  blidiness  as  compared  with 
'its 'interstate 'business,   and,   indeed,   in   the 
case  of  every  common  carrier  or  commercial 
concern,  we  venture  the  aitsertlon  that  not  the 
slightest  difficulty  will  be  found  in  so  doing. 
Thdeed,  We  may  ii^cail  the  fact  that  this  is 
reddii'edf  tb  be  dohe  in  this  state  aa  a  part 
of  its  revenue  lawB  in  the  case  bf  every  com- 
mon carriet'  engaged  in  interstaiil&'  as  well  as 
intrastate  bnsihesa,  and  we  have  yet  to  hear 
of  the  first  complaint  touching  the  difficalty 
or  impracticabilltjr  of  so  doing.     True  If  is 
'liiat  in  the  ease  of  most,  ahd  We  may  say  all. 
commoli^  carrieriB  engaged  in  interstate  com- 
merce, the  deprii'atfdn  of  local  bttsinefls  ia  an 
injulry^  and  im^aff ment  of  their  business  as  a 
t^ole.  'But  this'  is  el^ll^  true  of  every  eom- 
ihe^cialc6i*p6'ratioii  likewise  engaged  in  inter- 
^U  and  dbmestfc  Ibusinesfr:    Nor  have  we 
Vet  been  told,  noi*  Are  we  told  by  this  last 
tleeision  bf  the  aupreme  court,  that  this  i^ 
fundam^f^tal  'grcrund  for '  destroying"  a  state 
privilege  tifx  otherwise  eonstxtutional.    True, 
also,  it  i*  tl\at  fn  Westerh  Union  Tel.  Co.  v. 
Kan»a^;'n  in  said  that,  ''We  caimot  fall  t4> 
reeognite  the  intimate  connection  which  at 
this  date  etisis  between  the  ihter state  busi- 
ness' jbne  by  interstate  companies  and  the 
loeal  bii^iness  which  for  the  convenience  of 
the  people  mutrt  be  done,  or  can  generally  be 
bettefr  and  mofe  economically  done;  hy  such 
interstate  companies  rather  than  by  domestic 
companies   drganxzed   to  conduct    only   local 
business."    But  in  that  same  connectibn  It  is 
said  that  ^t  is  of  the  last  importance  that 
the  freedbni  of  interstate  eommeree  shall  not 
he  ti^mmc'led '  or  burdened  by  local   regula- 
tions, Which,' lender  the  gUise  of  regulating 
ideal  itffAli^,  really  btirden  righfts  secured  h^ 
fhe    Von'siftutioin    and    laws    of    the    United 
St&ies:'*   BAtas  a  state  may  absblntely  exelude 
evet)  it  <<6mmbA  carriet  ttcfm  doing  a' local  f^uai- 
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Hess  within  its  territory,  and  as  this  has  been 
distinctly  and  in  t'erms"  held  in  Osborn  v.  Flor- 
ida; 164  U.  S.  650,  41  U.  S.  (L.  ed.)  686,  17 
S.  Ct.  214,  and  Pullman  Co.  ,v.  Adams,  189 
U.  S.  420,  47  tr.  S.  (L.  ed.)  877,  23  S.  a. 
122]  ^04,  where  Iti  the  prevailing  opinibn  in 
the  Wesfci-n  tfiiion  Telegraph  Company  easie 
it  is  said^  refelTing  to,  these  two  cases,  both 
dealing  with  common  carriers,  "The  company 
eaniiot  complalii  of  being  taxed  for  the  privi- 
lege of  dbirig  a  loclll  business  \vliich  it  is  free 
to  renounce,"  and  as,  in  even' stfong^r  lan- 
guage the  same  principle  is  declared  in  Horii 
SihVr  Min.'.Co.  V.  :>?eW  York  143  IT.  S.  305 
[36  U.S.  (L.  eS.)  164,  12  S.  Ct.  4031.  it  is 
not  p^riiiissible  for  us  to  hold  that  the  mere 
iriferferen(*e  With  or  jdepirivivtion  ot  local  busi- 
ness hy  a  siate  statute  not  iil  itself  otherwise 
uhcon^titi^tlbufLl,  Wom^  unconstitutional  for 
its  irtdire^i  inituence .  oh  the  interstate  busi- 
ni&ss  of  tlie  Company 'affected.  As  little  are 
we  able'  Uy  perceive  that  the  accidental  fact 
that  the'A^iiite  Dental  Companv's  capital 
stoc!k  ^s  "one '  mfllion  dollars,  while  its  total 
assotfe  *  kggregate  Ave  i^  ill  ion  j  seven  hundred 
and  ^lev^n  thousand  dollars,  has  any  deter- 
minative vtflue  in  this  consideration.  If  a 
corpoi^^tion  eatledf  upon  to  pay  a  taxVpf  one- 
fiftieth  oi  one  per  cent,  of  its  .totat  capital 
stock,' hiAs  assets  amounting  to  five  times  the 
par  val^e  of  its  total  capita)  stocky  the  tax 
amoiitit's  to^  one-iwo  l^iuidred ,  and  fiftieth  of 
one  per  cent.'  iipon  its  total  assets.  If 
other  corpoi'ation,  iiowever,  capitalized  fof 
the  same  amount  ha«  a^ets  to  the  value  of 
oiily'  one-fiftl^  of  its  capital  stock,  i^  resulta 
that  the  prdperty  of  that  cgrporation  is  taxed 
one-tenth  of  one  per  cent.  So  the  ourden  is 
the  heavier  upon  the  poorer  corporation.  And 
in  neither  of  the  Ma^apyhy setts  cases  is  there 
any  attempt  to  segregate  and  impose  the  tax 
mp^n*. XlfBiU ipofUan  ^> •  ibe? pitopert^i *4t •  •  ttmt 
portion  of  tlw^Hirlioleitbv^aaiik^ai^  within  or 
done  within  the  state  imposing  the  tax.  Or, 
again,  if  we  consider  the  Kan^slatr  in'cbn- 
ilectioir  wHh  itie  Ma^sachrusetti^  law;  it  i^  in- 
disputable tliat  V6th  lev^  a  pet  d^ntiifn  i&x 
ih-iermfl  ii|nM  tRe  total' capitkl  i^tock.  An 
important  difference  in  favor  of  the  Kansas 
law  is  that  when  thiis  ctiarge  \i  btice  paid,  the 
privilege  of  engaging  in  d^ine^tfe  business  is 
continuously  and  indefinitely  assured.  It  is 
one  single  occupation  tax.  In  Massachusetts, 
however,  it  is  anaiithikt 'buf'd^  year  by  year. 
The  corporation  annually  must  pay  the  per 
c«^ltuffo'  foV  the  renewed"  right  to  continue  in 
business.  In  Itansas  a  'corporation  with  a 
capital'  stock'  of  tW.ihniion  lAve  "tundre^H 
thousand  dollars  would  pay  a  single'  tax  of 
seven  huiidrM  dollars,  in  Massichuset'ts  thai 
same  corporation  would  pay  annually  a  tax, 
of  five  hundred  dollarp.  It  i%' certainly  rea-* 
sbnable  t^  slippose  [23]  that  corporations  en- 
gaging in  Interstate  and  domestic  commerce 
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desire  to  continue  their  local  business  for 
more  than  one  year.  In  two  years  the  Mas- 
sachusetts tax  upon  this  corporation  would 
excee<l  tlie  Kansas  charse.  jSo  while  tlic  su- 
preme court  of  the  United  States  does  not 
follow  the  reasoning  advanced  by  the  supreme 
court  of  Massachusetts,  which  the  latter  court 
held  to  differentiate  its  revenue  law  from  that 
considered  in  the  Kansas  and  other  cases,  it 
does  in  its  recitals  state  many  of  the  facts 
which  the  supreme  court  of  Massacliu setts 
considered  to'  have  a  determinative  bearing 
upon  the  qiie^ion,  some  of  which  we  haye 
just  now  ourselves  been  considering.  What 
the  supreme  court,  of  the  United  States  does 
sav  is  to  reannouiice  the  familiar  proposition 
that  every  case,  involving  the  validity  of  a 
tax  must  be  decided  upon  its  own  facts,  and 
at  the  conclusion  of  this  recital  to  deqia're 
as  follows:  *'The  conclusion,  therefore,  .1;hat 
the  authorized  capital  is  only  used  as  the 
measure  of  a  tax,  in  itself  lawful,  witliout 
the  necessary  effect  of  burdening  interstate 
Commerce,  brings  the  legislation  ^ithin  tlie 
authority  of  the  state.  So,  if  ihe  tax  is,  as 
we  hold  it  to  be,  levied  upon  a  legitimate 
subject  pf  such  taxation,  it  is  not  void  be- 
cause imposed  upon  property  beypnd  the 
state's  jurisdiction,  for  the  property  itself  is 
not  taxed.  In  so  far  lis  it  is  represented  in 
the  authorized  capital  stock,  it  is  used  only 
as  a  measure  of  taxation,  and,  as  we  have 
s^h,  Sucli  measure  may  be  found  in  property 
or  in  the  receipts  from  property  not.  in  them- 
selves taxable."  If  we  .analyze  this  language 
correctly^  it  is  a  declaration  that  if  a  ;Btate 
imposes  a  privilege  tax  upon  the  right  of  a 
foreign  corporation  to  engage  in  strictly  do- 
mestic business  wit)iin  that  state  (thus  we 
construe  the  language  "the  tax  levied  upon  a 
legitimate  subject  of  such  taxation")  "this 
tax  is  not  void  because  it  is  imposed  (levied 
or  assessed)  upon. property  beyond  the  state's 
jurisdiction'^  for  the  reason  tha^  "the  prop- 
erty itself  is  not  taxed.  The  authorized  capi- 
tal stock  is  used  .only  as  a  measure  of 
taxation.*'  Still  further  paraphrasing  this 
language,  Me  are  unable  to  perceive  that  it 
means  anything  other  than  if  a  state  desires 
to  imppse  an  occupation  tax  upon  a  f.oreign 
corporation  for  the  right  to  do  a  strictly 
domestic  business  within  its  limits,  it  m^y 
impose  this  license  tax  upon,  the  capital  stock 
of  the  corporation,  because,  notwithstanding 
that  the  tax  is  imposed  upon  tljie  capital  stock 
and  thus  Upon  property  beyond,  the  state's 
jurisdiction,  the  [24]  supreme  court  of  the 
United  States  will  hold  that  the  tax  is  valid, 
because  it  will  sav  that  in  the  last  analysis 
the  property  itself  is  not  taxed,'  but  that  the 
capital  stock  is  used  only  as  a  "measure  of^ 
ta^cation."  Again  we  fail  to  perceive  how 
every  word  of  this  mieht  not  equally  welT 
hAve  been  said  in  the  Western  tJn ion  Tele- 
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graph  Company  case,  ttiiis  forcing  the  irre- 
sistible conclusion  tliat  the  supreme  court  has 
recede<l  from  the  position  which  it  took,  and 
has  abandoned  the  views  which  it  expressed 
in  that  and  the  like  cases.  But  again,  unfor- 
tunately, we  are  confronted  in  the  same  opin- 
ion with  the  declaration  of  the  court  that  it 
has  "no  disposition  to  limit  the  authority  of 
those  cases."  We  are  constrained  to  admit 
our  inability  to  harmonize  this  language  and 
these  decisions,  thougli  we  make  haste  to  add 
that  undoubtedly  the  failure  must  come  from 
onr  own  deficient  powers  of  perception  and 
ratiocination,  and  for  this  deficiency  it  is.  no 
consolation  to  us  to'  note  that  our  brethren 
of  the  supreme  court  of  Montana  are  simi- 
larly afflicted,  for  they,  too,  declare  (State 
ex  rel.  v.  Alderson,"  4d  Mont.  29,  HO  Pac. 
82) :  **We  are  unable  to  appreciate  the  dis- 
tinction attempted  to  be  made  by  the  supreme 
coui't  of  the  United  States  between  the  Kan- 
sas' statute  considered  in  Western  Union  Tel. 
Co.'  V.  Kansas,  and  held  to  impose  a  general 
tax  upon  all  the  property  of  the  company, 
and  the  sl^atute  of  Massachusetts  considered 
iii  Baltic  Mih.  Co.  and  S.  S.  Wliite  Dental 
Mfg.  Co.  V.  Massachusetts,  231  \j.  S.  68,  5^ 
IT.  S.  (L.  ed.)  12V,  i4  S:  Ct.  15,  an<]f  held  to 
be  a  mere  excise.*' 

We  have  said  here,  as  well  as  in  H,  K. 
Mulford  Co.  V.  Curry,  that  we  soughi  to  ar- 
rive at,  and  thought  we  had  arrived  at,  , the 
fundamental  and'  governing  principle  of  the 
decisions,  which  was  that  to  tax  the.  total 
capital  ^tock  of  a  corporation  for  the  indi- 
cated purposes  compelled  the  corporation  pay- 
ing the  tax  to  submit  to  two  unconstitutional 
burdens,  and  that  while  in  dollars  and  cent^ 
the  same  charge  miglit  be  imposed  upon  the 
corporation,  this  particular  form  of  tax  could 
not  be  permitted.  It  is  apparent  from  tlie 
last  decision  of  the  supreme  court  that  in 
some  forms  it'  t«  permitted,  and  only  the  au- 
pwriie*  court  of  the  United  States  can  say 
what  are  the  permitted  forms.  We  h^ve 
reached  the  point  where,  if  it  be  said  that 
the  state  occupation  o'r  privilege  charge  be 
an  excise  tax  ( and  every  one  of  them  of  neces- 
sity must  be  excise  taxes)  then  it  is  not  a 
property  tax.  And  even  if  it  be  in  terms  a 
percentage  taX  [25]  upon  the  capital  stock 
of  a  corporation,  if  it  be  said  that  this  is 
not  a  tAX  on  the  capital  stock,  but  that  the 
capital  stock  and'  per  centum  are  taken  33 
ronstituting  merely  a  convenient  measuring, 
rod  for  flying  the  taXj  then  the  property,  is 
not  taxed,  an4  all  con^ifitutional  objections 
are  obviated.  .       .  .      , 

Since  these  questions  greatly  aiTect  the  rev-, 
enues  as  well  as  the  rights  of  the  states,  since, 
tlie  determination  of.  each  one  of  them  is  to 
rest  upon   its  facts,  and  since,  in  the  event. 
of  a  decision  adverse  to  a  state  by  its  own 
courts,  the  ftate,  because  of  a  most  unfortu-, 


nate  hiatus  in  the  law^  is  deprived  of  a  right 
of  a  review  of  the  question  by  the  auprerae 
cQurt  of  the  United  States,  we  are  moved  in 
the  present  condition  of  tha  decisiona  to  hold 
and  we  do  hold,  tliat  i|s  to  both  of  the  liceiiM 
fees  in  question  their  payment  is,  exacted  ai 
a'  privilege  pr  occtipation  tax  excluaively 
upon  the  right  to  po  a  domestic  business 
within  the  state  ot  California;  that  these 
taxes  are  excise  taxes  and  not, property  taxes, 
and  that  the  tax  is  not  on,  nor  based  on,  the 
capital  stock  of  the  corporation,  but  is  merely 
admeasured  by  that  .capiti^l  stock;  that  in 
evfiTy  ^cas/e,  and  so  in  this  case, ,  it  is  practi- 
cable (for  what  it  may  be  worth)  to  segre- 
gate the  strictly,  domestic  business  of  a  cor- 
poration from  its  interstate  business;  that 
the  case  of.H.  K.  Miulford  Co.  v.  Curry  should 
lio  longer  t>e  regarded  as  a^  authpritj;  thai 
the  respondent  in'^this  case  shpuld  pay  the 
fees  prescribed  by  ou;^^  law;  that  t^e  general 
demurrer  sustained  to  (lefendant  and  appel- 
lant's answer  in  the  trial  court  should  not 
have  been  sustained;' that  the  judgment  ren- 
dered in  favor  of  respondent  in  the  trial  court 
should  he  reversed  andt  the  relief  accorded  it 
denied.  And  in  conclusion  we  may  add  that 
if  again  we  are  mistaken,,  it  la  comforting  to 
know  thiki  the  doors  of  the  supreme  court  of 
the  United  States  are  open  for  iiie  correciioo 
of  pur  error. 

The  judgment  appealed  fi'om  is  therefore 
reversed,  with  directions  to  the  trial  court  to 
proceed  in  accordance  with  the  vie^ws  herein 
expressed.    .     * 

Shaw,  »f.,  Melvin,.J.,  Lorigan,  J.,  Sloss,  J^ 
Angellotti^  ^.,  and  S^lTlvaji,  C.  J.,  concurred. 

Rehearing  denied. . 

'•'•'«■    I.       .'•'-       '  •' 


Introductqiy,  ll?.48 

Cprporatiojd,  Dpfog  intrastate  Busiaesiv  1240 
CorporatipA  Doing  Interstate  Busineaa,  1240 
Corporation  Doing  If^terstate  ao4  IntraalAtt 
;   Business:;        ,  .    , 

Tax  Held  Valid,  1249 

Tax  Held  Invalid,  1253 

The  purpose  of  t^is  note  is  to  review  Um 
recent  cases  ^i^cuHding  the  right  tp  impose  a 
license  tax.  or  fee  on.  a .  foreign  corporation. 
The  earlier.cas^s '01^  Uie.  subject  are  collated 
in  the  notes  to  Atty.-Gen.  v.  Electric  Storage 
battery  Co.  3  Ann.'Cas.  63^;  S.  S.  Whiif 
Dental  Mfg.  Co.  v.  Oom.  Aniu  Cas.  1^1 3C  8<>.», 
and  Hager  v.  .Walkei;,  139  Am.  Si.  Rep.  238. 
288.  .     . 
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Corporation  Doing  Intrastate  Businesa*      ip  the  negative. 

Since  a  state  has  the  power  to  preseribe 
the  conditions  on  which  a  foreign  corporation 
maj  enter  and  do  local  business,  it  may  im- 
pose on  such  a  corporation  a  license  tax  or 
fee  for  the  privilege  of  doing  business  within 
the  state.  Hirsch field  v.  McCullagh,  64  Ore. 
502,  130  Pac.  1131.  See  also  Dalton  Adding 
Mach.  Co.  V.  Virginia  Corp.  Commission,  236 
U,  S.  699,  35  S.  Ct.  480,  69  U.  S.  (L.  ed.) 
797,  agWrnvng  213  Fed.  889;  State  v.  Agey 
(N.  C.)  88  S.  E.  726. 

It  lias  been  held  that  a  foreign  corporation 
is  liable  to  taxation  under  a  statute  imposing 
a  tax  on  persons  and  corporations  selling 
sewing  machines  at  places  other  than  their 
regularly  established  places  of  business. 
Singer  Sewing  Mach.  Co.  v.  Atty.-Gen.  of 
Alabama,  233  U.  S.  304,  34  S.  Ct.  493,  58  * 
U.  S.  (L.  ed.)  974. 

The  power  of  a  state  to  tax  a  foreign  cor- 
poration is  further  discussed,  and  fully  sus- 
tained as  to  intrastate  business,  in  the  cases 
dealing  with  the  more  complicated  question 
of  taxation  of  a  corporation  doing  both  intra- 
state and  interstate  business.  See  infra,  the 
subdivision  Corporation  Doing  Interstate  and 
Intrastate  Business, 
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.  .  «  The  fundamental 
principle  involved  has  been  applied  by  this 
court  in  recent  decisions  in  a  great  variety 
of  circumstances,  and  it,  must  be  taken  to  be 
firmly  established  that  one  otherwise  enjoying 
full  capacity  for  the  purpose  cannot  be  com- 
pelled to  take  out  a  local  license  for  the  m^e 
privilege  of  carrying  on  interstate  or  foreign 
commerce." 

A  statute  imposing  a  tax  on  corporations 
doing  business  in  the  state  will  be  construed 
by  the  state  court  so  as  not  to  apply  to  cor- 
porations doing  only  an  interstate  business 
within  the  state,  since  the  last  mentioned  cor- 
porations cannot  be  subjected  to  state  taxa- 
tion, Northern  Pac.  R.  Co.  v.  Gifford,  25 
Idaho  196,  136  Pac.  1131;  State  v.  Ahlcrson, 
49  Mont  29, 140  Pac.  82 ;  Smith  v.  Dickinson, 
81  Wash.  465,  142  Pac.  1133.  And  this  rule 
applies  to  trading  corporations  as  well  as  to 
those  engaged  in  transportation.  Marconi 
Wireless  Tel.  Co.  v.  Com.  218  Mass.  558>  Ann. 
Gas.  1916C  214,  106  N.  E.  310. 

Corporation  Doing  Interstate  and  Intra* 

state  ^(usinese. 

Tax  Hki4)  Valid. 


Corporation  Doing  Interstate  Business^ 

A  foreign  corporation  cannot  be  compelled 
to  pay  a  license  tax  or  fee  to  a  state  for  the 
privilege  of  carrying  on  interstate  commerce. 
Sault  Ste.  Marie  v.  International  Transit  Co. 
234  U.  S.  333,  34  S.  Ct.  826,  58  U.  S.  (L.  pd.) 
1337,  62  LJl.A.(N.S.)  574,  affirming  194  Fed. 
522;  Ewairt  Lumber  Co.  y.  American  Cement 
Plaster  Co.  9  Ala.  App.  152,  62  So,  660;  Mar- 
coni Wireless  Tel.  Co.  v.  Com.  218  Mass.  558, 
106  N.  E.  310;  Dalton  Adding  Mach.  Co.  v. 
Com.  (Va.)  88.8.  E.  167. 

The  rule  was  applied  in  a  case  involving 
foreign'  commerce,  Sault  Ste.  Marie  v.  Inter- 
national Transit  Co.  supra,  wherein  the  court 
said:  '^The" ordinance  requires  a  municipal 
license;  and  the  fundamental  question  is 
whether  in  the  circumstances  showi^  the  state, 
or  the  city  acting  under  its  authority,  may 
make  its  consent  a  condition  precedent  to  the 
prosecution  of  the  business.  If  the  state,  or 
the  city,  may  make  its  consent  necessary,  it 
may  withhold  it.  The  appellee,  having  its 
domicile  in  Canada,  is  engaged  in  commerce 
between  Canada  and  the  United  States.  At 
the  wharf  which  it  leases  for  the  purpose  on 
the  American  shore,  it  receives  and  lands  per- 
sons and  property.  Has  the  state  of  Michigan 
the  right  to  make  this  commercial  intercourse 
a  matter  of  local  privilege,  to  demand  that  it 
shall  not  be  carried  on  without  its  permis- 
sion, and  to  exact  as  the  price  of  its  consent 
— if  it  chooses  to  give  it — the  payment  of  a 
license  fee?  This  question  must  be  answerif^d 
Ann.  Cas.  19160.^79. 


A  state  may  impose  a  license  tax  or  fee 
on  a  foreign  corporation  engaging  in  both 
interstate  a;nd  intrastate  business,  provided 
the  tax  or  fee  is  imposed  on  the  intrastate 
business  and  does  not  burden  interstate  busi- 
ness or  tax  property  beyond  the  jurisdiction 
of  the  state.  Baltic  Min.  Co.  v.  Massachu- 
setts>  231  U.  S.  68,  34  S.  Ct.  15,  58  U.  S. 
(L.  ed.)  127  {ajJhrnUng  Baltic  Min.  Co.  v. 
Com.  207  Mass.  381,  93  N.  E.  831,  and  S.  S. 
White  Dental  Mfg.  Co.  v.  Com.  212  Mass.  35, 
Ann.  Cas.  1913C  805,  98  N.  E.  1056)  ;  West- 
ern Union  Tel.  Co.  v.'  Frear,  216  Fed.  199; 
Northern  Pac.  R.  Co.  v.  Giflford,  25  Idaho 
196,  136  Pac.  1131 ;  Stote  v.  Sessions,  95  Kan. 
272,  147  Pac.  789;  Marconi  Wireless  Tel.  Co. 
V.  Com.  218  Mass.  658,  106  ^.  E.  310;  State 
V.  Alderson,  49  Mont.  29,  140  Pac.  82;  Atlas 
Powder  Co.  v.  Goodloe,  131  Tenn.  490,  175 
S.  W.  547;  General  Ry.  Signal  Co.  v.  Com. 
(Va.)  87  S.  E.  598;  State  v.  Great  Northern 
Exp.  Co.  80  Wash.  30if,  141  Pac.  757  {over- 
ruling  76  Wash.  636,  136  Pac.  1160),  affirmed 
81  Wash.  701,  143  Pac.  99  (privilege  tax  of 
five  per  cent,  on  gross  receipts  of  intrastate 
business  of  express  companies).  See  also 
(jrane  Co.  v,  Looney,  218  Fed.  260;  New  Or- 
leans, etc.  R.  Co.  V.  State  (Miss.)  70  So.  355; 
Dalton  Adding  Mach.  Co.  v.  Com.  (Va.)  88 
S.  E.  167.    And  see  the  reported  case. 

The  general  principles  governing  this  ques- 
tion were  stated  in  Baltic  Min.  Co.  ▼.  Massa- 
chusetts, supra,  as  follows,  the.  statute  in- 
yolved  being  quoted  in  thfi  reported  ease:  "It 
is  well  settlea  and  requires  no  review  of .  the 
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decisions  of  this  court  to  that  effect  that  the 
power  of  Congress  over  interstate  commerce 
is  supreme  under  the  federal  constitution  and 
that  the  states  may  not  burden  such  com- 
merce, it  being  the  purpose  of  the  Constitu- 
tion of  the  United  States  to  bring  commerce 
of  this  character  under  one  supreme  control 
and  to  vest  the  exercise  of  authority  over  it 
in  the  general  government.  It  is  equally  well 
settled  that  forms  of  regulation  prohibited  to 
the  state  by  the  constitution  may  consist  of 
efforts  to  tax  the  carrying  on  of  such  com- 
merce and  of  attempted  levies  of  taxes  upon 
the  receipts  of  interstate  commerce  as  such. 
.  .  .  While  this  is  true,  other  equally  well 
established  principles  must  be  borne  in  mind 
in  considering  the  validity  of  a  state  tax  at- 
tacked upon  grounds  of  unconstitutioild,lity. 
The  mere  fact  that  a  corporation  is  engaged 
in  interstate  commerce  does  not  exempt  its 
property  from  state  taxation.  United  States 
Exp.  Co.  V.  Minnesota,  223  U.  S.  335,  344  [32 
S.  Ct.  211,  66  U.  S.  (L.  ed.)  459,  465].  It 
is  the  commerce  itself  which  must  not  be  bur- 
dened by  state  exactions  which  interfere  with 
the  exclusive  federal  Authority  over  it.  A 
resort  to  the  receipts  of  property  or  capital 
employed  in  part  at  least  in  interstate  com- 
merce, when  such  receipts  or  capital  are  not 
taxed  as  such  but  are  taken  as  a  mere  meas- 
ure of  a  tax  of  lawful  authority  within  the 
slate,  has  been  sustained.  .  .  .  The  right 
of  a  state  to  exclude  a  foreign  corporation 
from  its  borders,  so  long  as  no  principle  of 
the  federal  constitution  is  violated  in  such 
exclusion,  has  been  repeatedly  recognized  in 
the  deci slops  of  this  court,  and  the  right  to 
prescribe  conditions  upon  which  a  corporation 
of  that  charficter  may  continue  to  do  business 
in'  the  state,  unless  some  contract  right  in 
favor  of  the  corporation  preyents  or  some  con- 
stitutional right  is  denied  in  the  exclusion  of 
such  corporation,  is  but  the  correlative  of  the 
power  to  exclude.  ....  For  example,  a 
stat^  may  not  say  to  a  foreign  corporation, 
you  may  do  business  within  our  borders  if  you 
permit  your  property  to  be  taken  without  due 
proceiss  of  law,  or  you  may  trai^sact  business 
in  interstate  commerce  subject  to  the  regii' 
latory  power  of  the  state.  To  allow  a  state 
to  exercise  such  authority  would  permit  it  to 
deprive  of  fundamental  rights  those  entitled 
to  the  protection  of  the  Constitution  in  every 
part  of  the  Union.'  Saving  these  general 
principles  in  mind,  we  will  proceed  to  a  con- 
sideration of  the  statute  of  Massachusetts 
directly  involved  in  these  cases.  The  supreme 
judicial  court  of  Massachusetts  in  considering 
the  character  of  tlie  tax  assessed  under  the 
statute  of  1909  said  (207  Massachusetts 
^88) :  The  required  payment  is  strictly  of 
an  excise  tax,  and  not  of  a  tax  upon  property. 
.  .  .  This  excise  tax  is  for  the  commodity 
or  privilege  of  having  an  establishment  for 


business  in  M^ssachuBetta,  with  the  protection 
of  our  laws  and  the  financial  and  other  advan- 
tages oi  a. situation  here.'  We  have  no  fault 
to '  find  with  the  conduaion  that  this  is  aa 
excise  tax*  See  also  Provident  Inatitutioo  v. 
Massachusetts  [6  Wall.  611,  18  U.  S.  (L.  ed.) 
907]  supra;  Hamilton  Co.  v.  Massachusetts, 
supra,  in  which  this  court  had  occasion  to 
consider  the  taxing  system  of  Massachusetts. 
That  the  state  may .  impose  a  tax  upon  a  cor- 
poration, foreign  or  domestic,  for  the  privi- 
lege of  doing  business  within  its  borders  is 
undoubted,  and  such  has  long  been  the  legis- 
lative policy  of  the  commonwealth  of  Massa- 
chusetts, as  appears  from  the  history  of  li^is- 
lation  set  forth  in  the  opinions  in  the  cases 
last  cited.  Construing  ^e  act  in  question, 
the  supreme  judicial  court  of  Massachusetts 
has  held  that  it  does  not  apply  to  corpora- 
tions engaged  in  railroad*  teleg:raph,  tele- 
phone, etc.,  business  which  are  taxed  on  an- 
other plan  under  the  provisions  of  the  statute. 
It  is  held  not  to  apply  to  oorporations  whoee 
business  is  interstate  commerce  or  who  carrv 

m 

on  interstate  and  intrastate  business  in  such 
dose  connection  that  the  intrastate  business 
cannot  be  abandoned  without  serious  impair- 
ment of  the  interstate  business  of  the  corpo- 
ration. And  the  statute,  it  is  held,  does  not 
apply  to.  corporations  which  have  places  of 
business  for  the  transaction  solely  of  inter- 
state commerce.  Atty.-Gen.  v.  Electric  Stor- 
age Battery  Co.  188  Mass.  239.  The  tax  is 
levied  upon  the  privilege  of  carrying  on  busi- 
ness within  the  state  and  not  upon  property 
therein  which  is  otherwise  taxed.  It  is  said, 
notwithstanding,  that  this  tax  is  a  direct 
burden  upon  interstate  commerce  and  an  at- 
tempt to  tax  property  beyond  the  jurisdiction 
of  the  state  within  the  authorify  of  the  Kan- 
sas cases.  Western  Union  Tel.  Co.  v.  Kansas 
[216  U.  S.  1,  30  S,  Ct.  190,  54  U.  S.  (L.  ed.i 
355],  supra;  Pullman  Co.  v.  Kansas  [21f.  U. 
S.  56,  30  S.  Ct.  232,  54  U.  S.  (L.  ed.)  378], 
supra.  .  .  .  An  examination  of  the  pre- 
vious decisions  in  this  court  shows  that  they 
have  been  decided  upon  the  application  to  the 
facts  of  each  case  of  the  principles  which  we 
have  undertaken  to  state,  and  a  tax  has  only 
been  invalidated  where  its '  necessary  efftct 
was  to  burden  interstate  commerce  or  to  tat 
property  beyond  the  jurisdiction  of  the  state. 
In  the  cases  at  bar  the  business  for  which  the 
companies  are  chartered  is  not  of  itself  com- 
merce. True  it  is  that  their  products  are  sold 
and  shipped  in  interstate  commerce,  and  to 
that  extent  they  are  engaged  in  the  busine5« 
of  carrying  on  interstate  commerce  and  are 
entitled  to  the  protection  of  the  federal  con- 
stitution against  laws  burdening  commerce  of 
that  character.  Interstate  commerce  of  all 
kinds  is  within  the  protection  of  the  Consti- 
tution of  the  United  States,  and  it  is  not 
within  the  authority  of  a  state  to  tax  it  by 
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burdensome   laws.      From    the   statement   of 
facts  it  is  apparent,  however,  that  eaeh  of  the 
corporations   in    question    is   carrying   on    a 
purely  local  and  domestic  business  quite  sepa- 
rate from  its  interstate  transact ionis.     That' 
local  luid  domestic  business,  for  the  pri'^lege 
of  doing  whidh  the  state  has  Imposed  a  fax, 
is  real  and  substantial  and  not  so  Connected 
with  interstate  commerce  as  to  render  a  tax 
upon  it  a  burden  upon  the  interstate  business 
of  the  companies  involved.    In  these  casesj  the 
ultimate  contention  is  not  that  the  receipts 
from  interstate  commerce  are  taxed  as  such, 
but  that   the  property   of   the  corporations, 
including  that  used  in  such  commerce,  repre- 
sented by  the  authorized  capital  of  the  cor- 
porations, is  taxed  atid   therefore  interstate 
commerce  is  unlawfully  burdened  by  a  state 
statute.    While  the  tax  is  imposed  by  taking 
a  percentage  of  the  authorized  capftal,  the 
agreed  facts  show  that  the  authorized  capital 
is  only  a  part  of  the  capital  of  the  corpora- 
tions,   respectively.      In    the    Bailtife    Mining 
Company  Case,  the  authorized'  ca"pita>  is '  $2/ 
600,000,  while  the  entire  property  and  assets 
are  fl0,t78,00O;   and   in   the  White  Dewtal 
Company  Cascf  the  attthorized  capital  is  $l:,v- 
000,000;  while  the  ftAsets  aggregate  $5,71  V 
718.29.     7urtii«r,  the  Massaehuisette  statute 
limits  Hie  tax  to  a  mmaasmn  of  ^,000<    Tk^ 
conehisiob,.   tlievefoi^e,    that    tlie    authorized 
eapital  is  oaly  used  ae  the  measure  ol  a. tax, 
in  itself  lawfnl,  without  the  necessary  effect 
of  burdening  interstate  commerce,  brings  the 
legislati^kik  within  the  authority  of  the  state." 
Following   the   rule   announced   in.  Baltic 
MiB.  Co.  T.  Massachusetts,  supra,  the  court  in 
Northern  Pac.  R.  Co.  v.  Gijfford,  25  Idaho  196, 
136'  Pac.  1131,  upheld  the  validity  ,of  an  Idaho 
statute  taxing  both .  domestic  and  foreign  cor- 
porations   according    to    a    graduated    scale 
based  on  the  authorized  capital  stock  of  the 
corporation.      Concerning    that    statute    the 
court  said:     '*It  seems  to  us  that  the  Idaho 
statute  is  freer  from  objection  than  .the  Mas- 
sachusetts statute  upon  the  point  that  it  at- 
tempts to  tax  the  property  of  the  corporation 
outside  of  and  beyond  the  jurisdiction  of  ^he 
state.    The  Massachusetts,  statute,  as  wilt  be 
observed,  measures  the  license  or  excise  tax 
to  be  collected  by  a  straight  percentage  of 
*one-fiftieth  of  ^ne  per  cent,  qf  .the  par  value 
of  its  authorized  capital  stc^ck,'  while  under 
the  Idaho  statute  the  fee  charged  is  a  trifle, 
based  upon  a  slightly  ascending  scale,  start- 
ing with .  the  sum  of  ten  dollars  on  a  five 
thousand  dollar  corporation  and  ascending  at 
stated  amounts  until  the  largest  possible, cor- 
poration is. required  to  pay  an  annual  fee  of 
one  hundred  and  fifty  dollars,  while '  in  the 
Massachusetts  case  the  maximum  fee  might 
reach  the  sum  of  two  thousand  dollars.  '  Oui* 
statute  is  not  based  on  any  established  per- 
centage of  the  company's  property  or  capital 


stock.  The  fee  exacted  under  the  Idaho  stat- 
ute 1^  an  excise  tax  on  the  right  of  a  foreign 
corporation  to  carry  on  business  within  the 
state,  that  is,  intrastate  business,  or  purely 
local  and  domestic  business,  as  distinguished 
from  any  interstate  business  it  may  be  doing. 
This  statute  provides  by  sees.  4,  5,  6,  7  and  8 
for  the  termination  of  the  right  of  a  foreign 
corporation  'doing  bueinedM  within  the  state' 
after  failing  to  pay  its  license  tax.  No  such 
consequence  can  be  visited  upoil  a  corporation 
for  engaging  in  any  interstate  business  with- 
in the  state,  and  a  forfeiture  under  the  stat- 
ute of  the  right  of  a  foreign  corporation  to 
do  local  or  domestic  business  would  in  no  ^ay 
effeet  the  right  of  a  eorporation  to  continue 
to  carry  on  its  interstate' 'business  and  to  do 
all  things  necessary  to  be  done  in  conducting 
such  business."  Continuing,  the  court,  after 
quoting  from  the  opinion  in  Baltic  Min.  Co. 
V.  Ma'Bsachusetts,  remarked:  "The  foregoing 
excerpt  reminds  one  of  the  impnssion  he  has 
after  reading  the  Kansas  cases,  namely,  that 
the  really  controlling  consideration  with  the 
great  juriist  who  wrote  the  majority  opinion 
of  the  court  in  ttkose  cases  was  the  fact  that 
the  amount  of  the  i6xoise  or  license  fee  iaid 
upon  the  oorporations  by  the  statute  of«Kan-» 
sas  wa^  so  exorbitant  and  unreasonable  thai 
the  companies  tvoold  not  lik^  have  •  been 
able  to  pay' thte" -same  and  would,  have  as.  an 
alternative  b^n  obliged  to  abandon  their 
local  or  intrastate  business  if  the  statute  had 
been  upheM,  and  thsft  the  Kansas  legislature 
\^ss  in  fact  tryinfg  to  tax  the  wihiole  property 
of  the'  corporatioVi,  and  so  the  court  concluded 
that  it  amounted  to  really  laying  a  tax  upon 
all  the-  property  of  the  companies,  whether 
within  or  beyond  the  state,  and  had  the  effect 
of  both  interfering  with  interstate  commerce 
and  taking  the  property  of  the  oonipany  with- 
out due  process  of  law*  .  .'  .  The  comment 
of  the  writer  of  the  latest  opinion  to  the 
eflfcc^t'  that  it  is  the  settled  purpose  of  that 
(i!Ourt  to  decide  each  ease- upon  its  own  facts, 
hrespective  of  any  theoretical  rule,  convinces 
us  that  the  supreme,  court  intend  to  deters 
mine  the  effect  of  the  statute  as  it  will  apply 
in  actual  practice,  rather  than  decide  it  upen 
the  theory  of  any  apprehended  dangers  which 
might  flow  from  other  siitiilar  legislation 
which  might  prove  more  exacting.  Indeed^ 
the  court  says :  'A  tax  has  only  been  invali- 
dated where  its  necessary  effect  was  to  burden 
interstate  commerce  or  to  tax  property  be* 
yond  the  jurisdiction  of  the  state.*" 

Likewise,  a  Kansas  statute,  taxing  foreign 
corporations  according  to  a  graduated  scale 
based  on  the' proportion  of  the  issued  capital 
stock  of  the  corporation  represehted  by  its 
j[iroperty  and  business  in  Kansas,  has  been 
upheld.  State  v.  Sessions,  95=  Kan;  272,  147 
Pac.  '789,  "<vherein  the  court,  presuming  that 
the  taxing  oflicer  excluded  interstate  business 
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and  considered  only  the  local  busmess  as 
"business  in  Kansas/'  said:.  ''The  privilege 
of  a  foreign  oorporation  to  engage  here  in 
business,  other  than  interstate  commerce,  be- 
ing one  which  the  state  may  grant  or  with- 
hold, is  a  legitimate  subject  of  taxation. 
That  privilege  is  protected  by  state  laws,  in 
common  with  other  interests,  and  the  giving 
of  such  proteetion  adds  something  to  the  cost 
of  local  government.  They  who  exercise  the 
privilege  ought,  in  fairness,  by  reason  of  it 
to  bear  a  small  additional  share  of  the  com- 
mon burden  of  taxation.  The  amount  of  oon* 
tribution  asked  is  arrived  at  in  what  seems 
to  be  the  jnost  reasonable  way.  The  effort  to 
reach  a  just. result  without  interfering  with 
the  operations  of  interstate  commerce  has  ob< 
viously  been  made  in  good  faith,  and^we  think 
with  entire  success." 

A  JfcMfano*  statute  was  upheld  by  the  court 
in  State  v.  Alderson,  49  Mont  29,  140  Pac, 
82)  wherein  it  was  said:  "The  lee  demanded 
by  section  165  is  graduated  according  to  the 
par  value  of  the  company's  capital  stock, 
without  reference  to  the  fuU  cash  value  of  the 
property  owned  bj  the  corporation,  For  in- 
stance] A  corporation  with  a  ci^piti^l  stock 
of  oiie  hundred  thousand  dc^Uaxs  is  required 
to  pay  only  fifty  dollars,  though  its  property 
represented  by  that  capital  stock  may  be 
worth  a  million  dollars.  Further  more^  this 
lee  is  not  a  recurring  one;  it,  is  demanded 
but  OBce«  That  the  legislature  did  not  treat 
it  as  a  property  tax  is  indicated  by.  the  fail- 
ure to  provide  any  means  for  its  collection. 
A  foreign  corporation  may  be  denied  admis- 
sion here,  but  it  cannot  be  made  to  pny  the 
lee  in  the  same  sense  that  any  other  tax- 
paying  individual  or  corporation  may  be  eo* 
ereed-  into  paying  property  taxes.  This  fee 
does  not  become  a  lien  upon  any  property 
which  the  corporation  may  have  in  this  state, 
as  does  a  property  tax  under  section  2600, 
Bevised  Codes.  The:  amount  of  this  fee  is 
fixed  by  law  and.  does  not  vary  from  time  to 
time,  while  the  rate  of  taxation  for  property 
taxes  is  fixed  by  the  legislature  for  the  state 
and  by  the  county  boards  for  the  respectiviS 
oomities,.  and  varies  from  year  to  year  with 
the  neeessities  fear,  greater  or  less  revenue. 
These  oonsideriitions  justify  our  conclusion 
tiiat  the  fee  is  not  a  property<  tax.  It  is  an 
impost,  an  excise,  or  a  license  tax. exacted 
of  every  corpooation,  domestic  as  well  as  for- 
eign, engaged  in  intrastate  business,  for  the 
privilege  of  doing  business  within  .this  state, 
enjoying  the  protection .  of  our  laws  and  the 
pecuniary  advantages  afforded  by  our  mar- 
kets. .  ..  «  The  par,  value  of  the.  capital 
stock  is  skArely  nutde  the  standard  or  treasur- 
ing rod,  upou  tliQ  assumption,  whether  justi- 
fied Qrnot^  tlifat  the  advaivtage  gained' by  cor- 
porations in  transacting  l^usii^ess  within  this 
state  will  be  in  some  measiire  proportioned 
according  to  th^  amount  of  their  capital 
stock." 


A  Tennessee  statute,  taxing  foreign  corpo- 
rations according  to  their  authorized  capital 
stock  for  the  privilege  of  doing  business  in 
Tennessee,  has  been  upheld.  Atlas  Powder 
Co.  T.  Goodloe,  131  Tenn,  490,  175  8.  W.  m:, 
wherein  the  court  said:  "Where  the  imposi- 
tion of  a  tax  by  a  state  do^  not  burden  or 
affect  interstate  commerce,  the  control  of  the 
legislature  over  foreign  corporations  is  su- 
preme. .  .  .  The  present  case  must  be 
determined  upon  its  own  facts.  There  is  a 
strong  similarity  in  facts  here  to  the  business 
of  the  Celtic  Company  and  the  Dental  Com- 
pany. All  are  engaged  to  a  large  extent  in 
interstate  commerce,  but  they  are  each  pri- 
marily manufacturing  corporationa,  and  en- 
gaged in  selling  their  own  products  upon  the 
market.  In  thpse  two  federal  cases  neither 
company  owned  a  factory  in  Massachusetts, 
but  each  had  local  storehouses  where  local 
sales .  were  made.  They  could  have  omitted 
the  local  business  if  they  saw  proper,  and 
thus  separated  the  local  business  from  the 
interstate  commerce.  This  was  entirely  op- 
tionary,  as  it  is  in  the  case  at  bar.  A  sharp 
distinctiou  espists  in  the  Pullman  Company 
and  the  Western  Union  Tel^raph  Company 
eases,  in  that  those  concerns  were  public  serv- 
ice corporations  and  were  bound  to  aeoept 
local  business.  One  in^Hurtant  feature  in  the 
case  at  bar  is  thai  it  is  engaged  ia  manu- 
facturing black  gunpowder  at  its  factory  at 
Ooltewah,  in  this  state,  and  it  also  has  six 
storage  magazines  where  explosivea  are  kept. 
It  also  has  its  places  in  this  state  in  a  num- 
ber of  cities  where  local  sales  are  made.  It 
occiifs  to  us  that  any  part  of  this  local  busi- 
ness is  of  such  dharaeter  as  to  render  the 
complainant  liable  to  the  payment  of  this 
charter  tax,  or  tax  on  its  right  to  enter  the 
state  to  do  intrastate  business.  Certainly  the 
manufacturing  busaness  in  this  state  and  the 
operation  of  storage  magazines  are  so  far  sep- 
arated from  the  interstate  sales  of  explosives 
thai  there  can  be  but  little  difficulty  in  the 
cbhchisibn  tiiat  the  "right  of  the  state  to  im- 
pose this  tax  is  clear,  and  we  so  hold." 

Holding  that  a  discriminatory  tax  on  for- 
eign corporations  is,  not  n^essarily  a  denial 
of  the  equal  protection  of  the  laws,  the  court, 
in  Baltic  Kih.  Co.  v.  Massachusetts,  231  U. 
S.  68,  34  S.  C*.  15,  58  U.  S.  (L.  ed.)  127. 
supra,  said:  ''It  is  further  contended  that 
the  imposition  of  the  tax  denies  the  equal 
protection  of  the  laws,  and  this  upon  the 
authority  of  Southern  R.  Co.  v.  Greene,  216 
U.  S.  400  [17  Ann,  Cas.  1247,  30  S.  Ct.  2S7. 
54  tr.  S.  (L.  ed.)  536J.  In  that  case  the 
railway  co^ipany  had  gone  into  the  state  of 
Alabama  and,  under  authority  of  the  state, 
acquired  a  large  amount  of  railroad  property 
upon. which  it  paid  taxes  as  well  as  a  license 
tax  imposed  by  the  state.  After  the  payment 
oi  all  such  taies  and  in  this  condition  of 
affairs,  the  state  undertook  to  levy  apoB  tlis 
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railroad  company  a  priVil^e  i«t3t"becaiiBe  it 
Was  a  foreign  corporation,  ndt  imposSiig  the 
same  tax  upon  domestic  corporation^  doing 
precisely  the  saine  business.  This  court  h«Id 
that  the  railroad  company  was  a  person 
within  the  meaning  of  the  Constitution  and 
entitled  Ifo  the  equal  prdtection  of  the  laWs 
and  that  by  the  taxation  of  its  railroad  i)rop- 
erty  under  such  circumstances  it  was  denied 
the  equal  protection  of  thie  law,  no  like  tax 
being  levied  upon  domestic  corporations.  It 
was  said  in  that  case  (p.  416) :  *We  have 
here  a  foreign  corporation  within  a  state,  in 
compliance  with  the  laws  of  the  state,  which 
has  lawfully  acquired  a  large  amount  of  per- 
manent and  vahiable  property  therein,  and 
which  is  taxed  by  a  discriminating  method 
not  employed  as  to  domestic  corporations  of 
the  same  kind,  carrying  on  a  precisely  simi- 
lar budinesjs.'  The  conditibns  existing  in  the 
Southern  Railway  Co.  v.  Greene  Case  are  not 
presented  here.  It  is  true  thiit  the  plaintiffs 
in  error  paid  taxes  assessed  against  foreigii 
corporations  before  the  passage  of  the  law  of 
1969  and  that  the  White  Dental  Company 
had  a  leasehold  for  storerooms  in  the  state, 
but  We  do  not  find  in  this  situation  an  ac*> 
quisition  of  permanent  property,  such  as  waJs 
shown  in  the  Greene  Case.  And  there  is  no 
question  of  the  conliriued  Authority  of 'the 
state  to  tax  a  foreign  corporatidn  for  the 
privilege  of  doing  business  within  its  borders, 
which  authority  the  state  possesses  so  long 
as  it  does  not  violate  rights  secured  by  thfe 
Federal  Constitution.  Even  if,  as  plaintiffs 
in  error  contend,  under  the  statiite,  domestic 
corporations  are  favored,  the  statute  is  not 
invalid,  for  no  limitation  u^on  the  power  of 
a  state  to  exclude  foreign,  corporations  re- 
quires identical  taxes  ih  all  icas^s  Upon  domes- 
tic and  foreign  corporations." 

A  municipal  tax  may  be  imposed  oiti  a  tele- 
graph company  where  the  tax  does'  not  iipply 
to  government  messages  or  to  interstate  mes- 
sages. Ferguson  v.  McDonald,  6i5  Fla.  494, 
63  So.  915,  wherein  the  court  said:  "The 
mere  fact  that  the  telegraph  company  is  en- 
gaged in  sending  interstate  and  government 
messages  does  not  exempt  the  company  or  its 
agents  from  the  operation  of  valid  state  and 
municipal  taxation  and  regulations  of  local 
and  intrastate  business,  where  such  regula- 
tions do  pot  burden  interstate  comnierce  or 
violate  any  paramount  authority  or  regula- 
tion of  Congress,  Allen  v.  Pullman's  Palace 
Car  Co.  191  U.  S.  171,  24  S.  Ct.  39  [48  U..S. 
(L.  ed.)  134].  It  does  not  appear  that  Con- 
gress has  made  or  authorized  any  regulations 
upon  the  subject,  and  there  is  notliing  to  in- 
dicate that  the  enforcement  of  the  license 
ordinance  has  in  any  way  encroached  upon 
the  authority  of  Congress  in  the  premises,  or 
interfered  with  or  burdened  the  business  of 
the  company  in  transmitting  interstate  or 
government  messages." 


Tax  Held  iNVALm 


A  tax  on  property  beyond, the  jurii^diction 
of  the  stibte  or  one  burdening  interstate  com- 
meree    cannot    be    imposed^      Crane    Co.    v, 
Looney,  218  Fed.  260;  IlUnois  Cent.  R.  Co. 
¥.  Miasissippi  R.  Commission^  229  Fed.  248; 
Chicago^  etc  R.  Co.  v.  Swindlehurst,  47  Mont. 
119,  ISO  Pac.  966;  Hirschfield  v.  MqCullagh, 
64   Ore.  502,   127   Pac.   641,   130   Pac.   1131. 
In  Crane  Co.  v.  Looney,  supra,  the  court  ex- 
plained   and    applied    the    rule    as   follows; 
''I'he  necessary  effect  of  the  enforcement  ef 
the  two  statutes,  brought  into  question  is  to 
make  plaintiff's  right  to  do  a .  Texas  intra^ 
state  business  dependent  upon  the  payment 
of  a  sum  which  becomes  greater  or  less  ac- 
cording as  its  assets  outside  of  the  state  and 
its    interstate    and    foreign    business    grow 
greater  or  smaller,  though  its  property  situ- 
ated   in   Texas   and    its   (nirastate   business 
there  may  remain  stationary.    The  case  of  the 
Baltic  Mining  Company,  cited  supra,  was  not 
one  in  which  there  was  aiiy  such  nCcesBary 
relation  between  the  ateonnt  of  the  excise 
charge  and  the  amount  or  value  of  the  cor- 
poration's property  outside  of  the  state  or  of 
its  interstate  or  foreign  business.    The  charge 
imposed  by  the  stpitute  there  in  .q.ue8tioi^  was 
measured  by  the  amount  of  the  par  value  of 
its  authorized  capital,  without  regard  to  the 
iiiH;im^  vftlue'^df  itir  assets  wh^tlderrmdre- of 
lead  Hhan  th«it  of  it«  noniitial '  Capital '  stock. 
The  charge  was  not  measured  by  tAe-anionnt 
or  value  of  the  corporation's  assets  or  the 
extent  of  its  actual  business  anywhere  or  of 
any  kind.    The  terms  of  the  statute  made  the 
charge  the  same,  whether  the  actual  value  of 
the  assets  of  the  corporation  was  more  or 
less^  than  the  amount  of'  the  par  value  of  its 
authorized  capital  stock,  and  whatever  maiy 
have  been  the  nature  or  extent  of  the  busi- 
ness in  which  it  wa8<  engaged.    Nothing  said 
in  the  opinion  rendered  in  that  case  indicates 
the  court's  departure  from  or  ipodification  of 
the  rule  announced  in  Western  Union  Tel  Co. 
V.  Kansas,  216  U.  S.  1,  42,  30  S.  Ct.  190,  54 
U.  S.  (L.  ed.)  355,  to  the  effect  that  a  state 
may  not  forbid  the  doing  of  a  looail  business 
within  its  limits  by  a  corporation  of  another 
staAe  or  foreign  country  except  subject  to  the 
condition,  that  such  corporation  fttst  pay  U^ 
the  state  a  given  per  centrof  its  entire  capi- 
taHastioD,  representing  the  value  of.  all  ita 
business,  property,  and  interests  'within  and 
without  the  state,  thereby  placing  a  direct 
burden  on  the.  privilege  or  franchise  of  traois- 
actiag  interstate  commerce  and  taxing  prop- 
erty  rights  beyond   the   jurisdiction   of   the 
state   for   purposes  of   taxation.     The  joint 
dffect'of 'th^  two  statutes,  considered  toge^er, 
as  they  must  be,  as  the  right  of  the  corpora^ 
tiou  to  do  business  in  the  state  is  withheld 
if  either  of  them  is  not  complied  wftti,  is  i» 
make  the  privilege  of  doing  a  local  business 
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m  Texas  subject  to  the  oondition  that  it  shall 
first  pay  to  the  state  a  given  per  cent,  of  all 
its  capital  and  surplus,  representing  all  of  its 
property  Avherever  situated,  and  all  its  busi- 
ness, intrastate  and  interstate.  An  imposi- 
tion which  is  based,  whether  in  whole  or  in 
substantial  part,  on  the  value  of  property 
outside  of  the  state,  or  on  interstate  or  for- 
eign commerce  engaged  in,  so  that  the  amount 
of  it  grows  in  exact  proportion  to  the  growth 
of  such  property  or  commerce,  is  a  burden  on 
such  property  or  commerce.  This  burden  the 
state  canno't  impose,  either  directly  or  as  a 
condition  to  the  grant  of  a  privilege  which 
it  may  confer  or  withhold.' 
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Tennessee  Supreme  €k>urt — ^March  19,  1915. 
131  Tenn.  dSflf;  17 S  S.  W.  682.  ' 


Mnnieipml  CvrportkHonm  —  Opevvttiom  -of 
EleetKie  Plant  -^  liability  t^r  ^w^ 
■oaal  Injnrj. 

A  city,  owning  and  operating  an  electric 
plant,  as  authorized  by  Acts  1891,  c.  20^, 
and  Acts  1901,  c.  11,  though  only  to  light  its 
streets  and  municipal  buildings,  is  engaging 
in  performing  a  private  function;  and  hence 
the  rule  of  respondeat  superior  applies  to  it, 
BO  as  to  render  it  liable  for  negligent  cun* 
stniction  and  maintenance  of  a  heavily 
charged  wire,  which  by  coming  io  cont^ict 
with  a,  guy  wire  attached  to  a  telephone  pole 
caused  the  dea.th  of  a  liiieman  employed  by 
the  telephone  company. 

[See  note  at'  end  of  this  case.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  for  damages.  Mrs.  Ida  Saulman,  ad- 
ministratrix, plaintiff^  and  Mayor  and  City 
Council  of  Nashville,  defendant.  Judgment 
for  plaintiff  m  Circuit  Court.  Judgment  re^ 
versed  by  Court  of  Civil  Appeals.  Plaintiff 
brings  certiorari.  The  facts  are  stated  in  the 
opinion     Kbvebsed. 

• 

P€ndlet(m  d  De  Witt  for  plaintiff. 
A.  (k  Btoing  itnd  F.  M,  Garard  for-  defends 
ant. 

• 

[428]  BtKmANAN,  J.^-The  question  on 
whieh  this -case  turna  is  whether,  under,  its 
Cacts,  the  city  >vas,  at  the  time  of  the  acta  on 
which  ita  liability .  is  predicated,  engaged,  in 


the  performance,  of  a  governmental  fnnctioii 
or  a  private  one.  The  case  is  before  na  on 
certiorari.  The  court  of  civil  appe&la  held 
that  the  city  was  engaged  in  the  discharge  of 
a  governmental  function. 

The  liability  of  the  city  is  predicated  upon 
the  negligent  construction  and  maintenance  of 
a  heavily  charged  electric  light  wire^  which, 
on  account  of  such  [429]  negligenee,  came 
into  contact  with  a  guy  wire  attached  to  one 
of  the  poles  of  a  telephone  company,  and 
charged  the  guy  wire  with  a  deadly  current 
of  electricity,  which  was  communicated  to 
the  body  of  the  intestate  of  the  administra- 
trix, and  caused  his  death,  when  he  attempt- 
ed, in  the  exercise  of  due  care,  to  ascend  the 
telephone  pole  in  the  discharge  of  his  duties 
as  a  lineman  in  the  employ  of  the  telephone 
company.  No  question  is  made  by  the  city 
against  the  judgment  of  the  court  of  civil 
appeals;  the  case  being  before  us  solely  oo 
the  petition  and  assignments  of  error  filed  by 
the  administratrix^ 

The  following  facts  appear  without  dis- 
pute: The  municipal  defendant,  prior  to  and 
at  the  time  of  the  injury  to  plaintiff's  in- 
testate, was  authorized  by  its  charter  to  build 
or  purchase,  own,  and  operate  electric  light 
works,  for  the  purpose  of  lighting  public 
buildings  or  streets,  or  other  public  places  in 
the  city,  and  for  the  sale  of  electric  current 
to  all  persons  desiring  to  purchase  the  same, 
either  for  lighting,  heating,  or  power,  or  for 
any  purpose  whatsoever.  This  authority  was 
vested  in  the  defendant  under  chapter  207, 
Acts  1891,  and  chapter  11,  Acts  1901,  and 
pursuant  to  this  authority  the  city,  at  the 
time  of  the  injury,  owned,  controlled,  and 
was  operating  an  electric  light  works,  plant, 
or  system,  and  the  wire,  which  was  so  con- 
structed and  maintained  that  it  was  the 
cause  of  the  injury  to  plaintiff's  intestate, 
was  a  piM't  of  the  system,  plant,  or  works  so 
owned  and.  operated  by  the  city.  But  at  the 
time  of  the  injury  the  [430]  city  was  not 
and  had  not  been  engaged  in  the  sale  of  elec- 
tric current  or  the  furnishing  of  electric 
lights  to  private  consumers,  and  the  current 
generated  by  the  city  was  used  exclusively  for 
the  purpose  of  lighting  the  streets,  fire  halls, 
and  public  buildings  of  the  city.  That  the 
injury  was  caused  by  the  negligence  of  the 
municipal  defendant  in  the  original  suspen- 
sion and  subsequent  maintenance  of  the  wire 
owned  by  the  city  which  came  into  contact 
with  the  guy  wire  of  the  telephone  company 
is  a  fact  undisputed  aand  settled  by  the  v^- 
dict  of  the  jury.  It  is  manifest  that  the  com- 
munication of  the  deadly  current  from  the 
wire  of  the  city  to  the  guy  wire  was  the  re- 
sult of  friction  which  destroyed  the  insulation 
of  the  city's  wire,  tt  is  also  clear  that  at  the 
time  of  the  fatal  injury  plaintiff's  intestate 
was  .rightfully  upon  the  pole  owned  by  his 
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employer  in  the  discliarge  of  his  duties,  and 
in  no  sense  a  bare  licensee  or  trespasser,  and 
the  verdict  of  the  jury  settled  the  fact  that 
he  was  free  from  contributory  negligence  at 
the  time  of  his  injury. 

Originally  plaintiff's  suit  in  tliis  cause  was 
brought  againi^t  the  telephone  company  and 
the  municipal  defendant  as  joint  tort-feasors, 
but  subsequent  to  the  origin  of  the  suit  the 
telephone  company,  by  payment  of  a  sum 
certain  to  plaintiff  and  taking  from  her  a 
covenant  not  to  further  prosecute  her  suit 
against  it,  in  the  form  approved  in  our  recent 
case  (Smith  v.  Dixie  Park,  etc.  Co.  128  Tenn. 
112,  157  S.  W.  900),  discharged  its  liability, 
and  that  branch  of  the  case  is  not  before  us 
now. 

[431]  Passing,  now,,  to  the  single  issue  of 
law  arising  upon  the  facts,  we  observe  in  the 
outset  that,  since  the  decision  in  Russell  t. 
Men  of  Devon  County,  2  T.  R.  (Eng.)  667, 
it  has  been  settled  at  common  law  that  lia- 
bility does  not  exist  against  a  political  sub- 
division of  the  State,  based  upon  the  miscon- 
duct or  nonfeasance  of  public  officers,  in  favor 
of  an  individual,  and  in  the  casca  which  un- 
dertook to  give  a  reason  for  the  rule  it  was 
held  to  be  better  that  the  individual  should 
suffer  than  that  he  should. be  allowed  to  in- 
dict on  the  public  the  inconvenience  of  afford* 
ing  him  redress.  Other  reasons  were  given  by 
later  cases. 

But  in  Moodalay  v.  Morton,  1  Bro.  Ch. 
(Eng.)  469,  the  Master  of  the  Rolls,  while 
admitting  the  rule,  denied  that  the  defendants 
fell  within  it.  "They  have  rights,^'  said  he. 
"as  a  sovereign  power;  they  have  also  duties 
as  individuals.  If  they  enter  into  bonds  in 
India,  the  sums  secured  may  be  recovered 
here.  So,  in  this  case,  as  a  private  company 
they  have  entered  into  a  private  contract,  to 
which  they  must  be  liable." 

From  this  slight  relaxation  of  the  original 
rule,  exceptions  to  it  have  grown  up,  until, 
on  examination  of  the  reported  cases,  they 
appear  to  be  quite  as  numerous  as  applica- 
tions of  the  rule.  An  instructive  note  review- 
ing the  earlier  cases  accompanies  Barron  v. 
Detroit,  94  Mich.  601,  54  N.  W.  273,  34  Am. 
St.  Rep.  366,  19  L.R.A.  452.  In  fact,  so  large 
has  been  the  ingrafting  of  exceptions  upon 
the  original  rule  by  our  American  courts 
that  in  his  excellent  work  on  Municipal 
[432]  Corporations  (volume  4,  section  2622) 
Mr.  McQuillan  says: 

"Yet  in  every  State  except  South  Carolina 
it  is  the  settled  rule  that  a  municipality  is 
liable  at  corataon  law  for  its  torts  in  the  per- 
formance or  nonperformance  of  municipal  or 
corporate  duties,  as  distinguished  from  gov- 
ernmental duties." 

And  to  sustain  the  quoted  text  the  author 
cites  Irvine  v.  Greenwood,  89  S.  C.  511,  72 
S.  E.  228,  36  L-R.A.(N,S.)  363.  And  this 
learned  author  in  the  same  section  adds: 


"In  other  words,  where  its  officers  or  serv- 
ants are  in  the  exercise  of  power  conferred 
upon  the  municipality  for  its  private  benefit 
or  pecuniary  profit,  and  damage  results  from 
their  negligence  or  misfeasance,  the  munici- 
pality is  liable  to  the  same  extent  as  in  the 
case  of  private  corporations  or  individuals." 

To  sustain  the  text  just  above  set  out,  the 
author  cites  cases  from  twenty-nine  courts  of 
last  resort  in  the  United  States  and  one  from 
the  supreme  court  of  the  United  States,  and 
in  the  same  section  it  is  said: 

"That  while  acting  in  its  private  capacity 
a  municipality  is  liable  to  the  same  extent 
as  a  private  corporation  or  individiial  [citing 
Provine  v.  Seattle,  69  Wash.  681,  110  Pac. 
619;  Toledo  v.  Cone,  41  Ohio  St.  149].  Fur- 
thermore, for  torts  committed  by  its  agents 
and  servants  in  the  performance  of  corporate 
or  private  duties  the  municipality  is  liable, 
whether  the  tortious  act  was  done  negligently 
or  intentionally"  [433]  (citing  Johnson  v. 
Somerville,  195  Mass.  370,  81  N.  E.  268,  10 
L.R.A.(N.S.)    716). 

,  In  substantial  accord  with  the  views  above 
stated  are  those  announced  in  Dillon  on  Muni- 
cipal Corporations  .  ( last  edition )  sections 
1665,  1666,  1670,  1671.  Coming  nearer  to  the 
exact  question  in  the  present  case  is  what  is 
said  by  the  author  last  named  at  section  1670 
of  his  work,  as  follows: 

"Thus,  in  the  case  of  municipal  electric 
light  works,  the  city  is  under  obligations  to 
exercise  reasonable  care  in  constructing  and 
n^aintaining  its  poles  and  wires  in  the  pub- 
lic streets  and  on  private  property,  and  if 
any  person  in  injured  through  neglect  of  the 
city  or  its  officers,  agents,  or  employees  in 
that  respect,  the  city  is  liable  in  damages." 

And,  says  Mr.  McQuillin,  in  his  work  on 
Municipal  Corporations  (section  2680) : 

"It  is  settled  beyond  dispute  that  a  muni- 
cipality which  operates  its  own  water,  elec- 
tric light,  or  gas  plant  acts  in  a  private  and 
not  a  governmental  capacity,  and  is  liable 
for  its  negligence  in  connection  therewith." 

See,  also,  the  following  authorities:  Ab- 
bott on  Municipal  Corporations,  section  955; 
Davoust  V.  Alameda,  149  Cal.  69,  84  Pac.  760, 
6  L.R.A.(N.S.)  536  and  note,  9  Ann.  Cas. 
S47;  Bullmaster  v.  St.  Joseph,  70  Mo.  App. 
60;  Boothe  v.  Fulton,  85  Mo.  App.  19;  Rhobi- 
das  V.  Concord,  70  N.  H.  90,  47  Atl.  82,  51 
L.R.A.  381  and  note,  85  Am.  St.  Rep.  604; 
Brown  v.  Salt  Lake  [434]  City,  33  Utah  222, 
93  Pac.  570,  14  L.R.A.(N.S.)  619,  126  Am.  St. 
Rep.  828,  14  Ann.  Cas.  1004,  and  note. 

The  court  of  civil  appeals  in  the  present 
case  denied  the  liability  of  the  city  upon  the 
ground  that,  at  the  time  of  the  injury  and 
prior  thereto,  the  city  was  using  its  electric 
light  plant  only  for  the  purpose  of  lighting 
its  streets  and  municipal  buildings,  and  had 
not  sold  any  of  its  electric  light  current  to 
private  consimiers.     We  think  it  is  error  to 


1256 


CITE  THIS  VOL.  AN*.  CAS.  IWeC. 


suppose  that  the  sale  of  part  of  the  electric 
current  which  it  manufactured  was  the  only 
way  in  which  the  city  could  derive  a  corpo- 
rate emolument  from  the  possession,  owner- 
ship, and  operation  of  such  a  plant.  Of 
course,  the  taking  of  money  from  private  con- 
sumers of  its  Current  might  be  the  most  un- 
equivocal proof  that  the  city  was  deriving 
corporate  emolument  as  the  result  of  such 
operation;  but  this  is  the  utmost  significance 
which  such  a  fact  should  have  in  determining 
the  ultimate  question.  At  most,  it  is  but  a 
conclusive  badge  indicating  a  private  As  con- 
tradistinguished from  a  public  use.  Bttt  the 
absence  of  such  a  bridge  clearly  does  not  con- 
vert the  user  into "  a  private  one,  nor  amotint 
to  conclusive  prbof  that  such  was  the  char- 
acter of  the  user. 

The  city  is  a  corporate  entity,  located  with- 
in the  physical  boundaries  of  the  State,  and 
existing  by  virtue  of  the  sovereign  will  of  the 
State.  "Imperium  m  imperiol"  The  city 
holds  an  easement  in  the  streets  iii  trust  for 
the  convenience  of  the  citizens.  **The  corpo- 
ration has  the  power  id  gtade,  macadamize/  or 
do  anything  else  for  the  improvement  of  the 
streets  whereby  [435]  they  may  be  made  to 
answer  the  end  for  which  they  were  desig- 
nated. Humes  v.  Knoxville^  1  Humph. 
(Tenn.)  403,  408,  34  Am.  Dec.  657.  Spring- 
ing out  of  this  right  and  powder  of  the  corpo- 
ration is  a  liability  against  it  for  a  wanton 
or  negligent  failure  to  use  reasonable  dili- 
gence and  care,  so  to  exercise  the  power  as 
not  unnecessarily  to  injure  the  property  of 
abutting  owners.  Humes  v.  Knoxville,  su])ra ; 
Knoxville  v.  Harth,  105  Tenn.  436,  58  S.  W. 
650,  80  Am.  St.  Rep.  901. 

From  the  same  easement  and  power  over 
its  streets  there  flows  another  corporate  lia- 
bility, to  wit,  for  "the  wrongful  acts  and 
neglects  of  their  servants  and  agents"  which 
unreasonably  expose  persons  who  use  the 
streets  for  purposes  of  travel  to  injury,  and 
where  injury  results  while  the  traveler  was 
in  the  exercise  of  reasonable  and  ordinary 
care,  or  free  from  contributory  negligence. 
Memphis  v.  Lasser,  9  Humph.  (Tenn.)  757; 
Nashville  v.  Brown,  9  Heisk.  (Tenn.)  1,  24 
Am.  Rep.  289 ;  Knoxville  v.  ftell,  12  Lea 
(Tenn.)  167;  Oliver  v.  Nashville,  106  Tenn. 
273,  61  S.  W.  89;  Doyle  v.  (Chattanooga,  128 
Tenn.  433,  Ann.  Gas.  1915C  283,  161  S.  \V. 
997. 

In  the  leading  case  of  the  line  just  named 
(Memphis  v.  Lasser,  supra),  the  city  sought 
to  avoid  liability  upon  the  ground  that  at  the 
time  it  performed  the  act  resulting  in  plain- 
tiff's injury  it  was  engaged  in  the  discharge 
of  a  public  function  or  duty,  to  which  the 
[436]  doctrine  of  respondeat  superior  did  not 
apply;  but  the  court  said,  *'No,"  and  further: 

"All  the  powers  conferred  upon  a  corpoira- 
tion  for  the  local  government  of  a  town  or 


city  are,  in  judgment  of  law,  for  the  prrrate 
benefit  of  such  corporation,  although  the  pub- 
lic at  large  may  also  derive  benefit  therefrom. 
And  whether  the  object  of  a  given  improve- 
ment be  to  confer  a  direct  beAefit  or  conven- 
ience upon  the '  inhabitants  of  the  corpora- 
tion, as  to  furnish  water  facilities  or  the  like, 
or  whethet  it  be  to  swell  the  revenues  of  the 
dbrporation,  is  wholly  immaterial.  Hic  prin- 
ciple governing  the  liability  of  the  corpora- 
tion is  precisely  the  same  in  both  cases.  And 
it  is  the  provin<?e  of  the  court  to  constme 
and  interpret  the  charter  of  the  corporation, 
to  determine"  the  nature  and  extent  of  the 
powers  conferred,  and  to  judge  what  acts  do 
or  do  not  fall  within  the  legitimate  scope  of 
the  authority  bestowed  and  the  purposes  for 
which  it  may  Imve  been  created.  The  court 
in  this  case  did  not  err,  therefore,  in  tacitly 
assuming  ail  a  matter  of  law  that  the  con- 
struction of  the  wor^  in  question  was  within 
the  scope  *  of  the  powers  conferred  and  for 
the  private  betiefit  of  the  corporation." 

Further  in  the  opinion,  and  quoting  from 
Lord  Ellenborough  in'Yarborough  v.  Bank  of 
England,  16  East   (Eng.)   6,  it  was  said: 

"Whenever  a  corporation  is  competent  to 
do,  or  order  to  be  done,  any  act  on  its  be- 
half, it  is  liable  for  the  consequences  of  such 
act,  if  it  be  of  a  tortious  nature,  and  to  the 
prejudice  of  another." 

[437]  We  think  the  opinion  above  quoted 
from  is  full  negation  of  every  reason  advance<] 
in  the  present  case  to  free  the  city  from  lia- 
bility. To  be  sure,  in  Memphis  ▼.  Lasser,  the 
manifest  purpose  of  the  city  in  digging  the 
cistern  into  which  Lasser  fell  was  to  fumiph 
water  for  the  extinguishment  of  fires,  while 
in  the  present  case  the  purpose  for  which  it 
maintained  the  electric  wire  was  to  furnish 
light  for  its  streets  and  public  buildings. 
If  there  is  any  material  distinction  between 
the  two  purposes,  which  would  make  for  lia- 
bility in  the  one  and  avoid  it  in  the  other^ 
we  are  unable  to  perceive  it. 

The  reason  on  which  the  court  of  civil  ap- 
peals bases  its  holding  freeing  the  city  from 
liability  because  it  did  not  sell  any  of  its 
current  to  private  Consumers  is  in  conflict 
with  the  opinion  in  the  Lasser  Case,  where 
it  is  said: 

"And  whether  the  object  of  a  given  im- 
provement be  to  confer  a  direct  benefit  or 
convenience  upon  the  inhabitants  of  the  cor- 
poration, as  to  furnish  water  facilities  or 
the  like,  or  whether  it  be  to  swell  the  reve- 
nues of  the  corporation,  is  wholly  immaterial. 
The  principle  governing  the  liability  of  th-? 
corporation  is  precisely  the  same  in  both 
cAses." 

Our  case  (Memphis  v.  Kimbrough,  12 
Heisk.  (Tenn.)  133)  presents  a  case  of  muni- 
cipal ownership.  ITiere  the  property  owned 
by  the  city  was  a  steamboat  wharf,  on  which 
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an  iron  cylinder  was  negligently  Allowed  to 
remain  concealed  by  the  water  of  the  river, 
which  had  overflowed  it.  A  collisioi^  between 
a  steamboat  and  the  cylinder  resulted  in 
the  einking  of  the  [438]  boat,  and  the  owner 
sued  the  city  for  damages  and  recovered  a 
judgment,  which  this  court  affirmed.  It  ap- 
peared that  one  of  the  ofiGbcers  of  the.  city  pro- 
vided for  by  its  charter,  and  to  be  elected^ 
was  a  wharf  master;  also  that  the  ordinances 
of  the  city  required  him  to  keep  the  wharf 
free  from  obstructions.  The  city  received 
money  from  steamboats  for  the  use  of  the 
wharf,  but  this  fact  was  clearly  not  regarded^ 
as  controlling  on  the  ultin^ate  question  of  li- 
ability. The  court  said  the  du^  imposed  on 
the  city  by  its  charter  was  a  corporate  one 
and  not  a  public  one;  in  respect  of  the  whole 
public,  its  duty  was  absolute  and  perfect,  and 
not  discretionary  or  judicial,  in  character^ 
and  plaintiff  had  an  interest  in  the  discharge 
of  the  duty  of  the  city  to  keep  the  wharf  in 
repair.  Tlie  wharf  master  was  not  acting  as 
a  public  officer,  but  as  the  agent  or  servant 
of  the  corporation,  for  its  benefit  and  that  of 
the  individuals  using  the  wharf.  It  is  clear 
tliat  the  collection  of  tolls  for  use  of  the 
wharf  was  only  a  matter  of  evidence  tending 
to  shed  light  on  the  character  of  the  act  on 
which  liability  was  predicated.  That  its  ab- 
sence would  not  have  avoided  the  liability  of 
the  city  is  manifest  from  the  long  line  of  cases, 
beginning  with  Memphis  v.  Lasser,  supra, 
where  no  such  fact  appears.  Tliat  our  view  of 
the  question  is  supported  by  the  plear  weight 
of  authoritative  English  and  American  deci- 
aions  we  have  no  doubt.  There  are  some  op- 
posing views  in  other  jurisdictions,  but  they 
are  not  supported  by  reason  nor  by  weight 
of  authority. 

[439]  We  have  another  line  of  cases  where, 
on  the  facts  in  each,  liability  of  the  munici- 
pal defendant  was  denied  on  the  ground  that, 
at  the  time  of  the  injury  complained  of,  the 
city  was  engaged  in  the  discharge  of  a  public 
function.  Some  of  these  cases  are  Foster  v. 
Lookout  Water  Co.  3  Lea  (Tenn.)  42;  Davis 
V.  Knoxville,  90  Tenn.  600,  18  S.  W.  2r)4; 
Irvine  v.  Chattanooga,  101  Tenn.  291,  47  S. 
W.  419;  Chattanooga  v.  Reid,  103  Tenn.  616, 
53  S.  W.  937. 

The  principles  governing  in  those  cases  do 
not  apply  to  the  facts  of  this  one.  Here  we 
have  a  municipal  corporation  authorized  by 
its  charter  to  own  and  operate  for  its  private 
emolument  an  electric  light  plant,  and  we 
find  it  in  the  exercise  of  that  power,  enjoy- 
ing the  franchise  conferred  upon  it  by  the 
sovereign  State  for  the  private  emolument 
of  it  as  a  corporation  and  of  Its  citizens  re- 
siding within  its  local  boundaries.  We  find 
it  and  its  citizens  deriving  from  the  use  of 
the  property  a  private  benefit  not  enjoyed 
by  the  general  public  composing  the  sover- 


eign State,  resident  outside  the  boundaries 
of  the  corporate  defendant— the-  same  kind 
of  private  benefit  which  the  same  oorporate 
defendant  and  its  citizens  realize  from  the  use 
of  improved  streets  and  other  local  comforts. 
Under  such  conditions  as  these,  the  munici- 
pal corporation  may  no  more  b,e  relieved  of 
liability  where  by  the  misfeasance  of  its  serv- 
ant it  places  a  death  trap  on  a  telephone 
pole  than  if  such  a  trap  had  been  placed  on 
ike  strevt.  -  Its  servant  waa  bound  to  know 
that,  in  [440]  the  discharge  of  their  daties, 
the  linemen  of  the  telephone  company  would 
be  under  necessity  of  ascending  the  pole,  just 
as  its  servant  in  charge  of  its  streets  is  bound 
to  know  that  travelers  are  under  necessity  of 
using  its  streets.  Ko  material  distinction 
can  be  drawn,  and  in  either  case  the  violation 
of  implied  duty  is  tortious  in  its  character, 
and  the  doctrine  of  respondeat  superior  ap- 
plies. 

The  judgment  of  the  court  of  civil  appeals 
was  erroneous,  and  will  be  reversed.  The 
judgment  of  the  circuit  court  is  affirmed. 

NOTE. 

The  reported  case  holds  that  a  municipality 
operating  an  electric  lighting  plant  exer- 
eises  a  private  and  not  a  governmental  func- 
tion, though  the  light  is  used  only  for  light- 
ing the  streets  and  the  public  buildings,  and 
accordingly  is  liable  for  a  personal  injury 
caused  by  the  negligent  manner  in  which  the 
plant  is  maintained  or  operated.  The  earlier 
cases  discussing  the  liability  of  a  municipal 
corporation  for  negligence  in  the  operation  of 
an  electric  light  plant  are  reviewed  in  the 
notes  to  Davoust  v..  Alameda,  9  Ann.  Cas. 
847;  Young  v.  Gravenhurst,  Ann.  Cas.  1912B 
812;  Hebert  v.  Lake  Charles  Ice,  etc.  Co.  100 
Am.  St.  Rep.  505,  6l6. 
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1914. 

36  R.  I.  331,'  89  Atl.  1066. 


PvbUo  O^Uejrs  —  RemoTal  —  Bearish  — 
Riskt  to  Appoint  Committee. 

Where  charges  are  filed  before  a  city  council 
against  relator  to  remove  him  from  the  posi- 
tion Of  milk  Sample  collector  f&r  eause,  the 
fact  that  a  joint  committee  is  appointed  to 
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take  the  evidence  and  report  findings  to  the 
council  does  not  deprive  him  of  a  trial  before 
council  as  a  whole ;  if  it  meets  in  joint  session 
after  the  report  and  findings  of  tlie  committee 
are  filed,  and  gives  relator  an  opportunity 
for  a  hearing  before  it,  of  which  he  neglects 
to  avail  himself,  prior  to  the  adoption  of  a 
resolution  finding  him  guilty  of  the  charges 
in  accordance  with  the  findings,  and  ordering 
his  removal. 

[See  note  at  end  of  this  case.] 

llandamnt  —  Oroundt  —  Restoration  to 
Ofllee. 

A  petition  for  mandamus  is  appropriate  to 
compel  the  restoration  to  office  of  a  rightful 
incumbent  who  has  been  wrongfully  removed. 

Municipal    Corporations    —    Power    to 
BenoTO  Officer  —  Milk  Inspector. 

Act  March  14,  1870,  c.  829,  provided  that 
the  mayor  and  aldermen  of  any  city  and 
town  council  of  any  town  might  annually  ap- 
point one  or  more  milk  inspectors  for  their 
respective  places,  and  Laws  1912,  c.  863,  re- 
quired the  election  of  a  milk  inspector  in  the 
city  of  Providence  obligatory.  Laws  1896, 
c.  333,  §  1,  authorized  inspectors  to  employ, 
subject  to  the  approval  of  the  town  council 
and  the  mayor  and  aldermen,  one  person  as 
collector  of  samples^  which  collector,  on  being 
employed,  is  required  io  be  engaged  to  the 
faithful  discharge  of  his  duties  before  the 
city  or  town  clerk,  who  was  required  to  keep 
a  record  thereof,  and  should  receive  such 
salary  as  the  mayor  and  aldermen  or  town 
council  should  determine.  Laws  1900,  c.  785, 
§  1,  provides  that  the  inspector  may  at  any 
time  dismiss  such  collector,  and,  subject  to 
the  same  approval,  may  appoint  another  per- 
son in  his  stead.  Held  that,  since  boards  of 
aldermen  and  town  councils  are  expressly 
authorized  to  act  as  local  boards  of  health, 
and  the  city  council  of  the  city  of  Providence 
is  vested  with  such  jurisdrction  by  its  charter, 
a  milk  sample  collector  appointed  pursuant 
to  such  statutes  in  the  city  of  Providence 
was  not  a  state  or  public  officer,  but  was  an 
employee  whom  the  city  council  could  re- 
move for  cause,  and  whom  the  council  might 
suspend  from  service  pending  the  determina- 
tion of  charges. 

Appeal  from  Superior  Court,  Providence 
and  Bristol  counties:     Strabns,  Judge. 

Action  for  mandamus  and  original  petition 
for  writ  of.,  certiorari.  Baylies  R.  Chase, 
plaintiff,  ai^d  City  Council  of*  Providence,  de- 
fendant. Judgment  for  defendant  in  Superi- 
or Court.  Plaintiff  appeals.  The  facts  aire 
stated  in  the  opinion.  Judgment  of  Superior 
Court  Affirmed  and  petition  for  writ  of 
certiorari' DENitD. 

Cooney  d  Cahill  for  petitioner. 
*  Alhert  A.  paier  and*  BHrner  flf.  'Chast  f'cfr 
respondent. 

[333]  PABKHURflT,  J. — These  are  two  cases 
Ot^tween  the  same  parties;  and  alUioiigh  they 


'Were  argued  at  different  times,  the  questions 
arising  in  both  cases  are  so  closely  related 
and  interwoven  that,  for  convenience,  we  shall 
K^nsider  and  determine  both  cases  in  on« 
opinion. 

The  first  case  is  an  appeal  from  the  judg- 
ment of  the  Superior  Court  denying  and  dis- 
missing the  petition  of  Baylies  R.  Chace  fct 
a  writ  of  mandamus  to  compel  the  defendant 
members  of  the  city  council  of  the  city  of 
Providence  to  convene  and  to  remove  the  sus- 
pension of  said  Chace  from  the  office  of  col- 
lector of  samples  of  milk  and  to  restore  him 
to  said  office,  from  which  he  had  been  sus- 
pended by  the  following  joint  resolution  of 
said  city  council,   passed   on  July   8,   1913: 

••Resolved,  That  Walter  0.  Scott,  Inspector 
of  Milk,  and  Baylies  R.  Chase,  Collector  of 
Samples,  of  the  city  of  Providence,  be  and 
they  hereby  are  severally  suspended  from 
their  said  respective  offices,  such  suspensions 
to  continue  in  effect  from  the  date  of  the 
passage  hereof  and  until  the  hearings  on  the 
pending  charges  against  said  officers  respect- 
ively  shall  have  been  had  and  the  city  coun- 
cil shall  have  taken  final  action  relative  to 
such  respective  charges. 

"And  that  the  superintendent  of  health  of 
the  city  is  hereby  authorized  and  directed 
during  the  period  of  said  suspension  of  said 
inspector  of  milk  to  supervise  the  quality  ot 
milk  sold  and  delivered  in  the  city  of  Provi- 
dence, and  to  take  any  lawful  steps  necessary 
to  prevent  and  restrain  the  sale  of  adulter- 
ated milk  or  milk  below  the  required  standard 
and  deemed  adulterated  under  Chapter  173  of 
the  General  Laws,  entitled  'Of  Milk,'  and 
said  superintendent  is  hereby  authorized  to 
cause  all  samples  of  milk  collected  by  any 
officer  of  the  city,  or  by  any  person  employed 
by  said  superintendent  to  obtain  specimens 
of  the  milk  being  supplied  in  the  city,  or  re- 
ceived by  said  superintendent  from  any  resi- 
dents of  the  city  to  be  tested  and  analyzed, 
and  to  notify  [334]  the  chief  of  police  of  all 
violations  discovered  by  him  in  said  Chapter 
173  of  the  General  Laws;  and  said  superin- 
tendent may  use  any  property  of  the  city  used 
by  or  in  charge  ,of  the  inspector  of  milk ;  and 
the  expenses  of  said  superintendent  hereunder 
shall  be  charged  to  the  appropriation  for  the 
health  department. 

"And  that  the  city  clerk  is  hereby  directed 
forthwith  upon  the  passage  hereof  to  cause 
copies  hereof,  duly  certified  by  him,  to  be 
served  by  the  city  sergeant  upon  said  Walter 
0.  Scott  and  Baylies  R.  Chace  severally." 

.  Said  charges  are  specified  in  papers  accom- 
panying a  joint  resolution  of  said  city  coun- 
cil, a^  passed  July  8,  1913,  entitled  "Reso- 
lution Creating  a  Jpint  Special  Committee 
with  Certain  Powers  and  Duties  Relative  to 
Charges  Against  iXI^mbers  of  the  Milk  De- 
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partment'of  the  City/'  which  resolutioii  reads 
EB  follows: 

''Resolved^  That  the  Mayor  and  AldermeA 
Moulton  and  Kelso  of  the  board  of  aldetmeii, 
designated  by  the  Mayor,  and  Messrs.  Harden, 
Phillips  and  Berth  of  the  oommon  oouncil, 
designated  by  the  president  thereof,  be  and 
they  hereby  are  appointed  a  joint  special  eont- 
mittee  of  the  city  council,  with  the  following 
powers  and  duties.  Said  joint  special  com- 
mittee shall  hear  and  receive-  the  evidence 
presented,  in  support  of  and  against  the  ac- 
companying charges  against  two  officers  of 
the  milk  department  of  the  city,  namely, 
Walter  O  Scott,  Inspector  of  Milk,  and  Bay- 
lies R.  Chace,  Collector  of  Samples,  which 
charges,  as  recommended  by  the  committee  on 
milk  to  the  board  of  aldermen,  have  been 
formulated  by  the  law  department;  and  said 
joint  special  committee  shall  caUse  said  evi- 
dence to  be  taken  stenographically,.  trai^- 
scribed  and  with  any  documentary,  book  or 
other  exhibit  evidence  in  any  form  received 
by  said  committee  to  be  ftled  with  either 
branch  of  the  city  eouncil,  and  therewith  said 
committee  shall  submit  to  the  city,  council  its 
report  relative  to  such  charges  and  evidence, 
its  findings  thereon  and  its .reeoBooiiendations, 
for  such  further  action  as  the  city  cduncil 
may  determine.  Said  [335]'  committee  may 
cause  the  transcribed  evidence  to  he  printed, 
and  printed  oopies  thereof  to  be  also  filed  as 
aforesaid  for  the  use  of  the  city  council,  and 
may  make  its  report  in  print. 

"Ib  case  pending  such. pirocesdings  any  fur- 
ther or  other  charge  or  chaises  shall  be  made 
to  said  committee  by  any.  citizen  or  ciiisens 
Off  the  city>  against  said  inspector  or  said 
collector,  or  any  other  membet  of  the  milk 
department,  said  committee  in  its  discretion 
may  also  investigate  as  to  such  chatge  or 
charges,  after  giving  the  accused  reasonable 
notice  therof,  and  in  such  case  shall  also  sub- 
mit the  evidence  relative  thereto  and  its  re- 
port thereon  to  the  city  council  as  aforesaid. 

"Such  officer  or  officers  of  the>  law  depart- 
ment as  designated  by  the  city  solicitor  shall 
prosecute  said  charges  before  said  joint  spe- 
cial committee;  and  any  expen^^s  of  satd 
joint  special  committee  relative  td  its  duties 
hereunder  on  the  approval  of  its  chairman, 
and  the  expenses  of  the  law  department  in- 
cident to  summoning  witnesses,  investigating 
any  Relevant  matters  or  <^herwise  relative  to 
prosecuting  the  charges,  on  the  approval  of 
the  city  solicitor,  shall  be  paid  from  the  bal- 
ance of  the  appropriation  made  by  resolu- 
tion No.  217,  approved  May  22,  1913,  and  any 
amount  of  any  such  expenses  in  excess  there- 
of from  the  appropriation'  fbr  the  city  coun- 
«fil. '  Forthwith  upon  the  passage  of  this  reso- 
lution, the  city  clerk'  or  one  of-  the  deputy 
city  clerks  shall  cause  copies  hereof  and  of 
the- accompanying  charges,  dtrly  eertified  by 


him,  to  bo'  served  by  l^e  <»lty  sergeant  upon 
said  Walter  O.  Scott  and  Baylies  R.  Chace 
severally,  and  on  Monday,  July  14,  1913,  at 
10  o'clock  A<  u.,  at  the  council  chamber,  city 
hall^  said  committee  shall  convene,  and  pro^ 
ceed  with  the  performance  of  its  duties  here- 
Und«r."  .    .  ' 

The  city  sergeant  of  said  eity  o«i  July  9> 
1013,  duly  served  copies  of  both  said  resolu- 
tione,  and  o|  said  charges,-  duly  certified  by 
the  city  clerk  of  said  city  on  said  Scott  and 
Chace  severally. 

[336]  Said  charges  allege  grave  dereliction 
of  duty  on  the  part  of  both  said  Scott  and 
Chace,  and  include  charges  against  said  Chace 
that  he  had  received  money  graft  or  bribes, 
and  are  serious,  substantial  and  specific. 

Immediately  after  the  passage  of  said  reso^ 
lutions  and  notice  thereof  and  of  said  charges,, 
said  Chace  filed  this  petition^  which  was  de^ 
nied'  by  a  judge  of  the  Superior  Court  after 
hearing  evidence  and  argument;  a  decree  was 
entered  denying  and  dismissing  the  petition 
and  an  appeal  to  this  court  was  duly  claimed 
and  prosecuted,  and  is  now  before  this  court. 

The  petition  sets  forth  the  appointment  of 
the  petitioner  to  the  office  of  collector  of 
samples  of  milk  by  Scott,  the  inspector  of 
milk,  and  that*  be  was  at  the  time  of  the  pas- 
sage of  the  above  quoted  resolutions  suspend- 
ing him  from  office,  to  wit,  on  the  8th  day  of 
July,  1913,  and  for  a  long  time  prior  thereto, 
a  duly  qualified  collector  of  samples  of  milk 
for  the  city  of  Providence  and  was  and  had 
been  for-  a  long  time  discharging'  the  duties 
of  said  ofik;e.  It  then  sets  forth  the  passage 
■of  the  above  quoted  joint  >  resolution  of  sus- 
pension, and  alleges  that  the  city  council  has 
deprived  the  petitioner  <A  his  office  room, 
books,  papers,  records,'  etc.,  and  has  prevented 
and  still  prevents  him  from  -  exercising  the 
duties  of  his  office. 

Said  petitioner  then  sets  forth  his-  conten- 
tions, as  follows: 

"Fourth.  And  yoiir  petit i<^ner'  farther 
shows  that  the  office  of  collector  of  samples  tUf 
milk,  of  which  he  is  the  iiiicuVnbent  duly  ap- 
pointed by  the  milk  inspector  of  the  city  of 
Providence,- by  virtue  of  Chapter  173,  Oeneral 
Laws,  Rhode  Island,  1909,  is  a  State  or  ptiblic 
ofilce,  and  nOt  a  city  or  cwporate  t>ffice,  and 
your  petitioner  sSs  such  collector  of  samples  of 
milk  under  and  by  vittue  of  Section  0,  cap. 
173,  (General  Laws  of  Rhode  Island,  1909,  is 
a  State  or-  public  officer,  alfid  not  a  city  or 
corporate  officer,  and  he  aVers  that  said  city 
•council  was  not  oniy  without  authority,  but 
wholly  without  jurisdiction  to  act  in  the 
premises. 

[337]^  "Fifth.  YbUr  petitioner  further 
shows  that  said  common  council  did  not  elect 
or  appoint  your  petitioner  to  his  said  office, 
nor  participate  in  his  election  or  appointment, 
and  they  had  no  lawful  tight,  power  or  au- 
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Ihority  to  join  withithe  board  of  aldermen  in 
said  purported  su^fMosion  of  your  petitioner 
as  above  set  forth, 

"Sixth.  And  your  petitioner  all^gee  that  the 
matter  of  said  purported  suspensions  was  not 
within  the  juriadiotion  of  said  city  council/' 

Petitioner  then  alleges  service  upon  him  of 
a  certified  copy  of  said  joint  resolution  of  sus- 
pension, and  the  filing  by  him  of  a  protest,  in 
writing,  addressed  to  said  city. council,  on  the 
ground  that  said  council  was  without  lawful 
authority  or  jurisdiction  in  the  premises,  and 
prays  for  a  writ  of  mandamus  as  above  set 
forth. 

The  city  oharter  contains  the  following  pro- 
.yisions : 

Section  II.  "Clause  1.  The  administration 
of  all  the  fiscal,  prudential  and  municipal  af- 
fairs of  said  city,  with  the  conduct  and  gov- 
ernment thereof,  shall  be  vested  in  one  princiU  • 
pal  officer  to  be  styled  the  mayor;  one  council 
of  ten  persons  .to  be  styled  the  alderman;  and 
one. council  of  forty  persons  to  be  styled  the 
common  council;  together  with  such  other 
magistrates  or  officers  as  are  hereinafter 
specified,  or  by  the  laws  of  this  State  or  the 
ordinances  of  the  said  city  are,  or  hereafter 
may  be,  authorized  or  prescribed. 

"Clause  2.  The  mayor,  aldermen,  and  com- 
mon Qouneil,  in  their  joimt  capacity,,  shall  be 
styled  the  city  council." 

Section  VHI.  "Clause  1.  The  mayor  and 
aldertnen  shall  exercise  t^e  executive  powers 
of  said  city  generally,  and  the  admlniatration 
ol  police;  together  with  such  other  powers,  as 
now  are,  or  hereafter  may  be;  conferred  upon 
them  by  the  laws  of  this  State  or  by  the  ordi- 
nances of  the  city  council/' 

Section  IX.  "Clause  1.  The  city  council  of 
-said  city  shall  have  power  to  make  laws,  ordi- 
nances and  regulations  for  the  government  of 
of  said  city,  relative  to"  ....  **the 
[339]  police  department"  ...  •  "the  pub- 
lic health,"  etc.  ... 
•  "Clause  4.  The  oit^jr  council  shall  have 
power  to  appoint  .  *  .  •  "an  officer  to  be 
styled  the  obi«f  of  police,  and  to  prescribe  his 
duties  and  f^  his  compensation."    »     ..    , 

"Clause  9.  The  city  council  may  by  a  con- 
current vote,  two^thirds  of  the  members 
elected  to  either  board  voting  in  the  affirma- 
tive, remove  all  officers  for  misconduct  or  in- 
capacity." {See  Charter  and  Special  Laws, 
City  oC  Providence,  1901,  pp.  1-et  seq.) 

Prior  to  1798,  by  the  laws  of  this  State,  the 
town  councils  of  the  respective  towns  were 
authorized  "to  make  and  prescribe  such 
orders  and  regulations  as  they  may  deem 
prudent  and  advisable,  for  the  preservation 
of  the  health  of  the  inhabitants,"  etc:  (See 
Revision  of  1798,  p.  344,  Sec.  19.) 

In  Kev.  SUt.  1857,  Chap.  34,  §  11,  p.  100, 
it  is  provided  as  follows:  "Sec.  11.  The 
several  town  councils  and  boards  of  aldermen 


shall  be  eap  officio  boards  of  health  in  thair  re- 
spective towns,  and  nuty  make  such  rules  and 
regulations  not  •  repugnant  to  law,  a«  they 
shall  judge  proper,  lor  the  preservatioD  of 
the  health,  of  the  inhabitatita  thereof,"  etc. 
■  These  profiaums  have  been  substantially  re- 
finacted  in-  every  subaeqaeDt  revision  and  have 
remained  in  force  down  to  .the  present  time, 
and  now  appear  in  Gen.  Laws,  1909,  Chap.  50, 
§  13,  p.  332,  and  iteder  said  provisioBs,  and 
-by  virtue  of  the  city  charter  Section  VIIL 
Clause  1,  above  quoted,  the  mayor  and  alder- 
men of  the  city  of  Providence  have  always 
acted. as  the  board  of  health  of  the  city  of 
Providence,  and  have  been  so  designated  in 
its  official  manual  down  to  the  present  time. 

By  act  of  the  General  Assembly,  c.  829, 
passed  March  14,  1870,  it  was  provided  that 
''the  tocayor'aud  aldermen  of  any  city,  and  the 
town  oouncil  of  any  town,  may  annually  ap- 
point one  or  more  persons  to  be  inspectors  of 
milk  for  their  re^»ictTve  places,"  etc.,  pro- 
Tiding  for  giving  publie  [339]  notice  of  ap- 
pointment "in  the  city  or  town,"  for  keeping 
an  office  and  record  of  dealers  in  milk  "with- 
in their  limits;"  and  tor  taking  specimens  of 
milk  and  for  analysis ;  and  for  various  penal- 
ties for  sale  of  adulterated  milk,  etc  This 
act  has  passed  through  the  various  aubse- 
quent  revisions  of  the  statutes,  and  remained, 
witii  soma  chan^pes  and  additiona*  a  geaerai 
permissive  act  aa  to*  all  cities  and  towns,  un- 
til the  enaetment  of  General  Laws,  1800,  Chap. 
147,  §  2,  which  provided  as  follows:  "Sec  2. 
The  mayor  aUd  aldermen  of  any  city,  asd  the 
town  oo\fticil  <rf  any  town,  may  annually  elect 
one  or  more  persons  to  be  inspectors  of  milk 
therein,  who  shall  be  engaged  to  ^e  fnithful 
discharge  of  i^a  ditties,  of  their  office  Every 
such  inspector  shall  give  notioe  of  his  elec- 
tion, by  publishing  notice  thereof  for  two 
weeks  in  some  newspaper  published  in  the 
city  or  town  for  which  he  shall  be  appointed; 
or,  if  no  newspaper  be  published  therein,  by 
posting  up  suek. notice  in  two  or  more  pub- 
Ho  places  in  such  city  or  town:  Provided, 
that  the  mayor  and  aldermen  of  the  city  of 
Providence  shall  annually,  in  the  month  of 
August,  elect  such  person  or  persons  to  be  la- 
speotora  of  miUc  a&d  mayi  at  any  time  during 
the  year  thereafter,  fill  by  election  any 
vacancy  occurring  by  reason  of  death, 
resignation,  absence  from  the  city,  or  in- 
ability to  act."  By  this  act  the  election  of 
an  inspector  of  milk  in  the  city  of  Provi- 
dence became  obligatory.  Certain  changes  in 
this  section,  which  are  not  important  to  the 
present  consideration,  have  been  made  by 
subsequent  revision,  the  latest  change  lieing 
that  providhig  for  biennial  elections.  (See 
Pub.  Laws,  Jan.  1912,  Chap.  863.)  (See  Gen. 
X^iws,  1900,  Chap.  173,  Sec.  8.) 

It  may  be  noted  here  that,  since  the  pro- 
visions laat  above  quoted^  for  the  election  of 
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impectoTs  of  milk,  were  obviously  passed 
with  a  view  to  the  preservation  of  health,  it 
was  most  appropriate  that  the  election  of 
sueh  inspectors  should  be  oosfided  to  tha 
respective  town  coURcils*  and  boards  ^of  alder- 
men,  which,  as  we  hove  already  seen,  were 
and  are  ocr  officio  local  boards  of  health  itt 
their  respective  towns  and  [940]  cities,  there- 
by giving  them  power  to  elect  a  special  health 
officer  for  the  purpose  of  assisting  them  in 
the  more  Sclent  performance  ol  one  of  their 
most  important  duties,  vis. :  In  regulating  the 
sale  of  milk  and  preventing  the  sale  of  adul- 
terated milk. 

Another  step  in  the  same  direction  was  the 
provision  for  the  employment  oi  collectors,  of 
samples  by  such  inspectors.  This  was  brought 
about  under  Chap.  83d»  Pub.  Laws  ef  R.  I., 
passed  May  18, 1806,  the^  first  seotion  of  whioh 
reada  as  follows ;  ^  ^'Section  1.  Any  inspector 
of  milk  of  any  town  or  city  now  in  office  or 
hereafter  elected  under  authority  of  Cbaptor 
147  of  the  General  Laws,  entitled  'Of  Milk/  or 
of  any  act  in  amendment  thereof,  may  em- 
ploy, subject  to  the  approval  of  the  town 
council  or  the  mayor  and  aldermen^  one  per- 
scm  as  collector  of  samples,  who  shall  have 
the  same  powers  and  be  subject  to  the.  same 
duties  and  liabilities  provided  by  law  .rela- 
tive to  the  taking  of  speeimens  or  samples,. 
a0  an  inspector  of  milk.  AU  speeimens  or 
samples  tak^n  and  retained  by  any  such  eol-^ 
lector  shall  be  delivered  to  such  inspector, 
who  riiall  have  the  same  powers,  and  duties 
relative  to  the  same  as  in  ease  of  speoiodens  or 
samples  taken  by  himself*  Such  inspector  at 
any  time  may  discontinue  the  employment  of 
any  such  collector,  and  subject  to  the  ap- 
proval aforesaid,  employ  another  person  in 
his  stead.  Such  collector  upon-  being  em- 
ployed shall  be  duly  engaged  to  the  faithful 
discharge  ci  his  duties  before  the  city  or 
town  clerk,  who  shall  keep  a'  record  thereof ; 
and  shall  receive  such  -salary  as  the  mayor 
and  aldermen  or  town  council  shall  de- 
termine." 

Special  provision  for  the  city  of  Providence 
was  later  made  by  Pubi  Laws,  Gbap.  785, 
passed  May  Bl,  1900,  as  follows:  "Section  1. 
Any  inspector  of  milk  in  the  city  of  .Provi- 
dence now  in  office,  or  hereafter  elected  under 
authority  of  Chapter  147  of  the  G«neral 
LawS)  entitled  'Of  Milk,'  or  of  any  act  in 
amendment  thereof  or  in  addition  thereto, 
may  appoint,  subject  to  the  approval  of  the 
mayor  and  aldermen  oi  said  city  ,of  Provir 
denee,  two  persons  as  [341]  collectors  of 
samples,  eadi  of  whom  shall  have  the  same 
powers  and  be  subject  to  the  same  duties  and 
liabilities  provided  by  law  relative  to  C9I- 
lectors  authorized  by  the  provisions  of  Chap- 
ter 333  of  the  Public  Laws,  entitled  'An  act 
in  amendment  of  and  in  addition  to  Chapter 
147  of  the  General  Lawg,  entitled  *0f  Milk,' 
passed  at  the  January  Session,  A.  D.  1896.' 


Ail  specimens  or  samples  taken  and  retained 
by  any  such  collector  shall  be  delivered  to 
such  inspector,  who  shall  have  the  same 
powers  and  duties  relntive  to  the  same  as  itt 
case  of  specimens  or  samples  taken  by  him- 
self; such  inspector  may  at  any  time  dismiss 
any  such  collector,  and,  subject  to  the  approval 
aforesaid,  appoint  another  person  in  his  stead. 
Bach  such  collector,  upon  appointment,  shall 
be  duly  engaged  to  the  faithful  discharge  of 
his  duties  before  the  city  clerk  of  said  city, 
who  shall  keep  a  record  thereof,  and  shall  re- 
ceive such  salary  as  the  mayor  and  aldermen 
of  said  citv  shall  determine." 

These  provisions  now  appear  without  suIh 
stantial  change,  in  Gen.  Laws,  R.  I.,  1009, 
Ghap.  178,  §  9. 

That  a  proceeding  by  way  of  petition  for  a 
mandamus  is '  appropriate  to  compel  the 
restoration  to  office  of  a  rightful  incumbent 
who  has  been  wrongfully  removed  is  amply 
supported  by  authority  cited  on  behalf  of  the 
petitioner  and  is  not  questioned  on  behalf  of. 
the  respondents.  We  see  no  occasion  there- 
fore to  discuss  this  question.  The  sole  ques- 
tion to  be  determined  in  this  first  case  is 
whether,  in  view  of  tbe  laws  of  thjs  State,  as 
above  set  forth,  the  city  council  of  the  city  of 
Providence  had  the  power  to  suspend  the 
petitioner  as  collector  of  samples  of  milk 
fromfhis  office,  pending  the  investigation  of 
charges  ag^tinst  him,  by  its  resolution  as 
above  set  forth. 

The  second  case  is  an  original  petition  in 
this  court  for  a  writ  of  certiorari.  The  peti- 
tion sets  forth  the  appointment  and  qualifi- 
cation of  the  petitioner  as  a  collector  of 
samples  of  milk,  in  somewhat  greater  detail, 
but  substantially  as  above  set  forth,  and  his 
continuance  in  office  until  July  8,  1913,  aijd 
his  then  exclusion  from  his  office;  the  presen- 
tation [342]  of  the  charges,  already  referred 
to,  to  the  mayor  on  July  7,  1913,  and  the  con- 
vening of  the  city  council  by  the  mayor  on 
July  8,  1913,  in  special  session  for  considera- 
tion of  and  action  upon  said  charges;  the 
presentation  of  said  charges  to  said  city 
council,  at  that  meeting,  and  the  passage  of 
the  joint  resolution  appointing  the  joint 
special  committee  on  July  8,  1913,  which  said 
joint  resolution  has  been  hereinbefore  fully 
set  forth;  that  pursuant  thereto  the  com- 
mittee sat,  from  time  to  time,  and  heard  and 
took  evidence  upon  said  charges,  and  on  De- 
cember 26,  1913,  reported  to,  the  city  council, 
and  in  their  report  found  the  petitioner  guilty 
of  misconduct  in  his  official  capacity  and 
recommended  that  he  be  dismissed  from  his 
office.  The  petition  further  shows  that  on 
December  26,  1913,  the  city  council  voted  to 
receive  said  report  and  on  the  same  date 
passed  a  joint  resolution,  as  follows: 

"Resolved,  That  Baylies  R.  Chace,  Collec- 
tor of  Samples,  be  and  he  hereby  is  required 
to  appear  before  the  city  council  of  the  city 
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of  Providence  on  Tuesday,  the  thirtieth  day 
of  December,  1913,  at  seven  o'clock  p.  u»  in 
the  chamber  of  the  common  council,  city  hall, 
and  show  cause  why,  relative  to  the  charges 
against  him  accompanying  the  joint  resolu- 
tion of  said  city  council  No.  281,  approved 
July  8,  1913,  entitled  'resolution  creating  a 
joint  special  committee  with  certain  powers 
and  duties  relative  to  charges  against  mem- 
bers of  the  knilk  department  of  the  city,',  and 
the  proceedings  of  said  committee  and  the 
evidence  presented  before  said  committee  in 
support  of  and  against  said  charges,  and  the 
report  made  by  said  committee  to  said  city 
council  on  the  twenty-sixth  day  of  DecemJber, 
1913,  a  copy  of. which  rex>ort  is  hereunto  an« 
nexed,  he  should  not  be  removed  from  his  said/ 
office  of  collector  of  samples  of  said  city. 

'*And  that  said  Baylies  R.  Ghace  be  noti- 
fied hereof  by  the  city  clerk  causing  a  copy 
hereof  with  a  copy  of  said  report^  duly  certi- 
fied by  him,  to  be  served  by  the  city  sergeant 
as  soon  as  may  be  upon  said  Baylies  R.  Chace 
[843]  by  leaving  the  same  with  him  or  at  his 
last  and  usual  place  of  abode  with  some  per- 
son living  there." 

The  petition  further  shows  'that  the 
petitioner,  after  being  cited  by  said  resolution 
to  appear,  protested  in  writing  to  said  city 
council  against  its  piroposed  action  '*fdr  the 
reasons  that  he  is  a  State  or  public  and  not 
a  city  or  corporate  officer,  and  that  said  city 
council  is  without  jurisdiction  in  the  prem- 
ises." 

The  petition  further  shows  that,  December 
30,  1913,  the  city  council  passed  in  concur- 
rence the  following  resolution: 

"Resolved,  That  after  considering  the  evi- 
dence presented  relative  to  the  charges  against 
Baylies  R.  Chace,  Collector  of  Samples  of 
Milk,  accompanying  joint  resolution  of  the 
city  council  No.  281,  approved  July  8,  1913, 
the  city  couticil  finds: 

"First,  that  although  the  allegations  of 
said  charges  numbered  ij  2,  3  and  4  are 
proven,  yet  being  in  effect  charges  of  negli- 
gence, and  said  Chace  as  such  collector  hav- 
ing acted  under  the  general  directions  of  his 
superior  officer,  he  is  not  considered  to  be 
svifficiently  responsible  to  be  held  guilty  of 
misconduct  therefor; 

"Second,  that  said  Baylies  R,  Chace  is 
guilty  of  the  misconduct  stated  in  said' 
cliarges  numbered  5,  6„  7  and  8,  and^  in  view 
charges  numbered  5,,  6,  7  and  8,  copies  where- 
of and  of  tlie  bill  of  particulars  to  the  same 
respectively  being  hereunto  annexed; 

"And  Further  Resolved,  That,  said  Baylies 
R,  Chace  being  guilty  of  the  misconduct 
specified  in  said  charges  numbered  ^^  6,  7.  and. 
8,  and  in  view  thereof  not  being  a  fit  person 
to  hol4  said  office  of  collector  of  samples,  said 
Baylies  R.  Chace  be  and  he  hereby  ij  removed 


from  his  said  office  of  eollector  of  samples  of 
milk  Of  the  city  ol  Providence; 

"And  Further  Resolved,  That  said  Baylies 
R.  Chace  be  notified  hereof  by  the  city  clerk 
causing  a  copy  hereof,  duly  certified  by  him» 
to  be  served  by  the  city  sergeant  as  soon  as 
may  be  upon  said  Baylies  R.  Chace  by  leav- 
ing the  same  with  him  or  at  his  last  and  usual 
place  of  abode  with  some  person  living  there.'* 

[344]  The  charges  and  specifications  upon 
which  petitioner  was  so  found  guilty  are 
stated  in  fall  in  the  petition  and  wore  an- 
nexed to  the  last  quoted  resolution;  they  con- 
sist of  a  corrupt  proposition  to  a  farmur 
inspeotor  of  milk  involving  prospective  protec- 
tion to'  nyilkmen  and  prospective  oollectioB  of 
gTAft ;  and  various  charges  of  the  receipt  and 
oolle<^ion  of  money  graft  or  bribes  from 
various' named  parties  at  di£Perent  times  dar- 
ing petitioner's  incumbency  of  office;  petition- 
er admits  service  upon  him  of  a  certified  copy 
of  said  resolution  and  charges,  December  31, 
1913.  He  further  alleges  that  he  did  not  at- 
tend said  meeting  of  the  city  council  on 
December '30th  when  he  was  given  an  oppor- 
tunity to  s^ppear  and  be  heard;  that  no  testi- 
mony  was  taken  or  presented  at  that  meeting 
in  relation  to  said  charges;  that  all  such 
testimony  was  taken  iiefore  said  committee 
and  that  there  never  has  been  any  such 
testimony  taken  or  p^resented  by  or  before 
two^thirds  pf^the  said  city  council;  petitioner 
then'  eets'  forth  certain  clauses  of  the  city 
charter  already  herein- set  forth  and  referred 
to,  and  >  reiterates  his  claim  tiiat  under  the 
law  of  his  appointment  *^his  said  office  of  col- 
lector of  samples  of  milk  is  a  State  or  pnUic 
oflliee,  and 'not  a  corporate  or  municipal  of- 
fice,^* and  that  petitioner  is  a  "State  or  public 
officer,  and  is*  not  an  officer  of  the  city  of 
Providence;"  and  in  conclusion  claims  that 
the  city  council  was  without  jurisdiction  to 
remove  him  from  office  aaui  prays  for  a  writ 
of  certiortR'i  to  bring  up  the  record  of  said 
city  council  relating  to  the  matter  of  his  re- 
moval to  the  end  that  the  same  may  be 
quashed. 

It  thus  appears  that  thi«ee  principal  ques- 
tions are' 'raised'!  1'.  Did  the  city  council  on 
July:  8,  1919,'  have  the  power  to  suspend  the 
peiitlonei'  from  his  office?  2.  Did  said  city 
oounoil,  on  December  30,  1913,  have  jurisdic- 
tlon  to  remove  the  petitioner  from  his  office? 
3.  As  subsidiary  to  the  second  question,  if 
the  City  ooimcil  did  have  the  power  to  re- 
move, had  it  taken  the  proper  procedure  for 
his  remdval? 

It  may  be  conceded  at  the  outset,  that  no- 
wliere  in  the  law'  have  we  found  any  power 
conferred  upon  the  city  council  [346]  in  ex- 
press terms  to  suspend  the  petitioner  from 
his  office.  If  such  power  exist,  then,  it  must 
be  as. incident  to  the  power  to  remove.    The 
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priioary  queatioa,  tberelore,  is  .  a^-  to  the 
power  to  remove. 

The  broad  claim  of  the  petitioner  that  he 
is  a  ''State  or  public  officer"  and  not  & 
"corporate  or  municipal  officer/'  and  that 
therefore  the  city  council  under  ita  charter 
powers  had  no  jurisdiction  or  authority  over 
him,  is  not  supported  by  authority,  and  is 
not  in  accord  with  the  reasonable  construc- 
tion of  the  laws  above  cited.  As  we .  have 
seen  above,  boards  of  aldermen  and  town 
councils  have  from  very  early  times  been 
expressly  authorized  to  act  as  local  boards 
of  health;  and  the  mayor  and  aldermen  of  the 
city  of  Providence,  composing  one  board 
(Charteri  Section  IV.)  and  exercising  ''the 
executive  powers,  of  said  city  generally,  and 
the  administration  of  police;  together  with 
such  other  powers  as  now  are,  or  hereafter 
may  be,  conferred  upon  tliem  .  by  the  laws 
of  this  State,"  .  .  .  (Charter,  Section 
VIII.)  have  for  many  years  exercised  the 
powers  of  a  local  board  of  health  within  and 
for  the  city  of  Providence.  In  the  case  of 
Pope  Mfg.  Co.  v.  Granger,  21  R.  I.  298,  301, 
43  Atl.  590,  this  court  said:  "The  board  of 
aldermen  is  ea  officio  the  board  of  health  for 
said  city.  Gen.  Laws,  R.  I.  chap.  40,  §  13. 
As  a  board  of  health  they  have  sole  charge  ol 
all  matters  within  their  jurisdiction,  and 
when  an  appropriation  has  been  made  to 
enable  them  to  discharge  their  duties,  we  fail 
to  aee  any  reason  5^hy  they  may  not  lawfully 
contract  bills,  in  their  discreticm,  to-  be  paid 
out  of  such  appropriation.  They  are  sworn 
officials  of  the  city;  they  constitute  an  im- 
portant branch  of  the  city  government  and 
are  charged  by  law  with  the  discharge  of 
very  important  duties,  especially  when  acting 
as  a  board  of  health,  and  it  is  certainly  to 
be  presumed  that  they  will  intelligently  and 
faithfully  perform  such  duties;  and  unless 
it  clearly  appears  that  a  given  act,  like  the 
one  in  question,  is  either  beyond  their  juris? 
diction  or  is  a  palpable  abuse  of  their  dis- 
cretion, it  is  binding  upon  the  city  and  can- 
not be  questioned  in  a  court  of  law.  In  the 
[3461  case  at  bar  the  purcha^  was  made  by 
authority  of  a  committee  of  the  board  of 
health;  the  bill  was  approved  by  said  com- 
mittee, by  the  superintendent  of  health,  and 
also  by  the  board  itself ;  and  there  was  money 
subject  to  the  control  of  said  board  sufficient 
to  pay  the  bill." 

By  reference  to  the  various  provisions  of 
the  statutes  above  quoted,  whereby  the  offices 
of  "inspector  of  milk",  and  "collector  of  sam- 
ples of  milk"  were  respectively  created,  it  apr 
pears  quite  obviona  that  the  election  of  these 
officers  by  town  councils  and  boards  of  alder- 
men was  authorized  by  the  General  Assembly 
for  the  purpose  of  assisting  such  local  boards 
of  health  in  the  discharge  of  their  duties  in 
the  important  nmtter  of  regulating  the  sale 


of  milk  and  its  quality  within  th^  respective 
localities.  The  fact  that  the  proper  and  ef- 
ficient inspection  of  milk  in  the  city  of 
Providence,  by  means  of  which  this  most  i^' 
portant  article  of  food  may  be  kept  pure  and 
healthful,  ^ithin  the  city,  is  incidentally  of 
interest  to  the  inhabitants  of  the  State  who 
may  happen  to  come  into  or  sojourn  witbin 
the  city,  pr  the  fact  that  the  preservation  of 
the  public  bcalth  of  one  political  division  of 
the  State  is  beneiicial  to  the  public  at  large, 
does  not  render  either  the  inspector  of  milk 
or  the  collector  of  samples  a  "State  or  public 
officer"  in  any  such  sense  as  claimed  by  the 
petitioner.  Such  officer  is  primarily  and 
essentially  a  local  or  mun!cipa,l  officer,  and 
an  assistant  or  servant  of  Uie  local  board 
of  health.  Each  town  and  city  is  authorized 
to  have  its  own  inspector  of  milk  appointed  or 
elected  by  its  local  board  of  health  and  such 
loc^l  boards  of  health  and  their  inspectors 
are  entirely  independent  of  each  other  and 
discharge  purely  local  functions,  having  no 
jurisdiction  outside  their  respective  towns 
and  cities.  The  collector  of  samples  of  milk 
la  appointed  by  the  inspector  subject  to  the 
approval  of  the  town  council  or  of  the  mayor 
and  aldermen,  and  is  merely  the  assistant  of 
the  inspector,  who  may  at  any  time  revoke 
his  appointment.  As  between  the  inspector 
and  the  collector,  the  latter  is  a  mere  em- 
ployee or  assistant  without  definite  tenure  of 
office,  and  may  be  [347]  removed  at  the  pleas- 
ure of  the  inspector;  no  cause  need  be  as- 
signed.  ^ 

The  petitioner  apparently  relies  upon  sev- 
eral cases  in  this  state  as  authority  for  his 
position  that  he  is  a  "State  or  public  officer," 
but  these  cases  do  not  support  his  position 
that  sUch  an  officer  may  not  be  removed  from 
office  by  action  of  the  municipal  authorities. 
The  case  of  Gainer  v.  Dunn,  29  R.  I.  232,  234, 
69  Atl.  336,  holding  that  the  board  of  can- 
vassers of  the  city  of  Providence  is  a  "board 
of  State  officers ,  exercising  a  State  function 
rather  than  a  board  of  municipal  officers  ex- 
ercising a  municipal  function,",  was  consider- 
ing the  powers  and  jurisdiction  of  the  board 
undei;  a ,  very  elaborate  special  act  creating 
the  board  and  defining  its  powers  and  duties 
and  its  relation  to  elections;  and  had  no  rela- 
tion to  the  question  of  the  removal  of  any 
member  of  the  board  from  office.  The  ca.se  of 
Newport  v.  Horton,  22  R.  I.  196,  47  AtL  312. 
50  L.R.A.  330,  had  to  do.  with  the  constitu- 
tional right  of  the  General  Assembly,  in  the 
exercise  of  the  general  police  power  of  the 
State,  to  impose  upon  a  mhnicipality  a  police 
commission  appointed  by  State  authority.  It 
had  no  relation  to  the  question  of  the  power 
of  removal;  by  the  act  establishing  a  board 
of  police  commissioners  for  the  city  of  New,- 
port  (Chap.  804,.. Pub.  Laws,  R.  J.  May  31, 
1900),  the  board  was  to  be  appointed  by  the 
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governor,  with  the  advice  and  consent  of  the 
senate,  and  it  was  provided  in  the  first  section 
that,  **The  members  of  said  board  may  be 
removed  by  the  governor,  with  the  advice  and 
consent  of  the  senate,  for  such  cause  as  he 
shall  deem  sufficient  and  shall  express  in  the 
order  of  removal."  It  thereby  became  plain 
that  the  General  Assembly  intended  that  the 
Newport  board  of  police  commissioners  should 
be  appointed  by  and  be  amenable  to  State 
rather  than  to  municipal  authority.  (See, 
also,  Horton  v.  Newport,  27  R.  I.  283,  8  Ann. 
Cas.  1097,  61  Atl.  759,  1  L.R.A.(N.S.)  512; 
Opinion  to  Governor,  22  R.  I.  054,  657,  49 
Atl.  36.) 

It  may  be  of  interest  to  note  at  this  point, 
in  view  of  petitioner's  reference  to  the  Provi- 
dence Police  Commission,  that  the  General  As- 
sembly, November  22,  1901,  passed  an  [348] 
act  (Chap.  930)  to  establish  a  board  of  police 
commissioners  for  the  city  of  Providence,  sub- 
stantially like  the  Newport  act,  vesting  the 
appointment  Of  the  three  commissioners  in 
the  governor,  with  the  advice  and  consent  of 
the  senate,  and  providing  for  their  removal 
"by  the  governor,  with  the  advice  and  coUsent 
of  the  senate,  for  such  <;aU8e  as  he  shall  deem 
sufficient  and  shall  express  in  the  order  of 
removal."  This  act  remained  in  force  until 
April  6,  1906,  when  by  Chap.  1379,  the  law 
was  so  amended  as  to  vest  the  appointment 
of  such  commissioners  in  the  mayor,  subject 
to  the  approval  of  the  board  of  aldermen; 
and  providing  that,  "The  members  of  said 
board  may  be  removed  by  said  mayos,  subject 
to  the  approval  of  said  board  of  aldermen, 
for  such  cause  as  he  shall  deem  sufficient  and 
shall  express  in  the  order  of  removal."  The 
powers  and  duties  of  the  board  of  police  com- 
missioners are  not  substantially  changed,  and 
the  board  remains  just  as  much  a  board  of 
state  officers  as  ever,  but  the  power  of  ap- 
pointment and  removal  has  been  vested  in  a 
municipal  board. 

Petitioner  also  cites  a  number  of  cases 
which  are  referred  to  and  approved  in  the 
Newport  cases  and  which  are  to  the  same 
general  effect;  but  in  none  of  them  is  the 
question  of  the  power  of  removal  Considered. 
The  action  of  the  General  Assembly  in  the 
matter  of  the  Providence  Police  Commission 
in  first  taking  the  administration  of  police 
out  of  the  hands  of  the  city  authorities  and 
afterwards  restoring  it  to  the  mayor  and  al- 
dermen, shows  a  legislative  recognition  of  the 
wisdom  of  the  policy,  which  w  most  common, 
•J>f  delegating  tie  control  of  boards  of  police 
commissioners  and  the  administration  of  po- 
lice, including  appointments  .and  removals,  to 
municipal  authorities;  as  was  in  fact  orig- 
inally done  by  the  charter  of  this  city  above 
referred  to  in  Section  VIII  Clause  1,  and 
Section  IX  Clause  1,  above  quoted.  It  may 
be  here  noted  also,  that  by  the  terms  of  the 


charter,  Section  IX  Clause  4,  the  city  coancil 
was  empowered  "to  appoint  an  officer  to  be 
styled  the  chi^f  of  police  and  to  prescribe  his 
duties    and    fix   his   compensation;"   and    in 
clause  [849]  9  of  the  same  section  the  city 
council  is  empowered  by  a  concurrent  vole, 
two-thirds  of  the  members  elected  to  either 
board  voting  in  the  affirmative,  to  "remove  all 
officers  for  misconduct  or  incapacity."    It  will 
not  be  questioned  that  the  chief  of  police  U 
a  state  or  public  officer  in*  the  aense  in  whieh 
the  term  is  used  in  Newport  v.  Horton,  22 
R.  I.  196,  204,  47  Atl.  312,  50  L.R.A.  330, 
and  yet  the  General  Assembly  saw  fit  to  dele- 
gate the  power  of  appointment  and  removal 
of  the  chief  of  police  to  the  city  counci]  by 
the  express  terms  of  the  charter.    In  the  case 
of  Norton  v.  Adams,  24  R.  I.  97,  52  AtL  688, 
the  court  had  under  eonaideration  Chap.  964 
of  Pub.  Laws,  R.  I.  pasaed  February  21,  1872, 
under  which  the  town  council  of  East  Provi- 
dence  was    authorized,    among   many    other 
things,  "to  provide  for  a  day  and  niglit  po- 
lice," and  was  also  empowered  to  "remove  all 
officers"  appointed  by  the  council,  *'for  mis- 
conduct or  incapacity,  at  any  regular  meet- 
ing."    Pursuant  to  such  authority  an  ordi- 
nance was  adopted  providing  for  a  police  force 
and  a  chief  of  police;  it  was  held  that  this 
chief  of  police,  appointed  under  the  ordinance, 
"was  not  a  mere  police  constable,  but  a  mem- 
ber of  a  paid  force,  similar  to  those  in  cities, 
and  the  office  of  chief  of  police  was  timvby 
made  a  new  and  distinct  town  office."    It  will 
be  noted   that  the  enabling  act   Qiap.   964 
nowhere  mentions  a  chief  of  police;   yet  it 
was  not  questioned  in  the  case  that  the  power 
of  removal  of  ''all  officers"  applied  to  the 
"chief  of  poMce;"  but  it  appeared  that  no 
charge  against  him  had  been  made  and  bo 
Opportunity  given  him  to  be  heard,  and  m  it 
was  held  that  the  attempted  removal  by  the 
town   council   was   illegal.     We  are   of  the 
opinion  that,  in  the  last  cited  case,  it  was 
perfectly  clear  and  unquestionable  that  the 
power  of  removal  of  the  chief  of  poUce  by 
the  town  council  was  clearly  delegated  by  the 
statute  above  quoted;  just  as  we  hold  that  it 
is  equally  clear  that  in  the  charter  of  the 
city  of  Providence  as  above  quoted  the  power 
of  removal  of  the  chief  of  police  was  orig- 
inally delegated  to  the  city  ooimeil,  under  the 
words  "all  ofiicers."    The  petitioner  stands  is 
no  better  position  [350]  under  the  charter  of 
the  city  of  Providence,  than  did  the  chief  of 
police  under  that  charter,  or  the  chief  of  po- 
lice in  East  Providence  in  Norton  v.  Adams, 
supra.    It  has  been  seen  that  under  the  char- 
ter Section  II,  Clause  1,  above  quoted,  "The 
administration  of  all  the  fiscal,  prudential 
and  municipal  affairs  of  said  city,  with  the 
conduct    and   government    thereof,    shall    be 
Vested  in  one  principal  officer  to  be  styled  the 
mayor;    one   council   of   ten    persona   to   be 
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Btyled  the  aldermen;  and  one  council  of  forty 
persona  to  be  styled-  the  eomnion  coimcil,  to- 
gether with  Buoh  other  mai^fltvatee  or  offlcwt- 
as  are  hereinafter  specified,  or  by  the  kni^s  of 
this  State  or  the  ordinances  of  the  said  oUy 
are,  or  hereafter  may  he,  auihorixed  or  prt- 
ecribedj* 

It  is  quite  plain  that  when,  under  the  stat* 
utes  above  quoted,  provision  was  made  in 
1870  for  the  appointment  of  inspectors  of 
milk,  and  later  in  1896,  such  appointment  of 
an  inspector  or  inspectors  of  milk  was  made 
obligatory  upon  the  mayor  and  alderm«n  of 
Providence,  and  that  when,  in  1896,  provision 
was  also  made  for  the  appoilitment  of  col- 
lectors of  samples,  and  those  appointments 
were  made,  the  inspector  of  milk  and  bis  col- 
lectors of  samples  so  appointed  in  the  city  of 
Providence  became  officers  of  the  city  within 
the  words  of  tbe  charter  last  above  quoted, 
being  ^'officers''  .  .  .  "by  the  laws  of  this 
State"  .  .  .  "hereafter"  .  .  .  "author- 
ized or  prescribed;"  and  therefore  tha;t  they 
became  and  were  subject  to  the  express  power 
of  removal  under  Section  IX  Clause  9,  above 
quoted. 

Many  cases  from  other  jurisdictions  are 
cited  on  behalf  of  the  petitioner;  but  they 
have  to  do  with  a  variety  of  local  statutes, 
and  discussion  of  them  in  detail  is  unneces- 
sary, in  view  of  the  fact  that  none  of  them 
in  any  way  affects  what  we  consider  to  be 
the  plain  construction  of  our  own  statutes; 
nor  is  any  case  cited  wherein  it  is  held  that 
a  power  of  removal  expressly  delegated  to 
municipal  authority  may  not  be  lawfully  ex- 
ercised  even  where  an  officer,  such  as  a  chief 
of  police,  a  policeman,  a  police  commissioner, 
or  a  city  marshal,  deemed  for  certain  pur- 
poses to  be  a  state  or  public  [851]  officer, 
appointed  in  accordance  with  a  State  law  and 
whose  duties  are  strictly  defined  by  such  law, 
is  nevertheless  by  express  terms  of  a  city 
charter  removable  upon  proper  proceedings- 
before  a  municipal  body  such  as  a  town  coun- 
cil, a  board  of  aldermen  or  a  city  council. 
See  Lowrey  v.  Central  Falls,  23  R.  I.  354,  50 
Atl.  639;  Norton  v.  Adams,  24  R.  I.  97,  52 
Atl.  688;  Andrews  v.  King,  77  Me.  224,  231. 

As  to  the  distinction  between  local  officers 
of  a  town  or  city  or  other  local  subdivision 
of  the  State,  and  state  officers  subject  to 
impeachment  under  the  constitution,  see 
Lowrey  v.  Central  Falls,  23  R.  I.  364,  60  Atl. 
639;  In  re  Opinion  of  Justices,  167  Mass. 
.599,  46  N.  E.  118;  Ex  p.  Wiley,  64  Ala.  226, 
228;  State  v.  Dillon,  90  Mo.  229,  233,  2  S. 
W.  417;  State  v.  Hewitt,  3  S.  D.  187,  197, 
52  N.  W.  876,  44  Am.  St.  Rep.  788,  16  L.R.A. 
413;  State  v.  Smitii,  6  Wash.  496-498,  33 
Pac.  974,  wherefrom  it  clearly  appears  that 
officers  of  the  class  to  which  the  petitioner 
belongs  are  not  subject  to  impeachment  under 
our  constitution  or  under  similar  constitu- 
tions in  other  states. 
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But 'the  petitioner  contends  that  he  is  not 
subject  to  the  power  of  removal  vested  by  the 
charter  in  the  city  council,  because  the  stat- 
ute, which  created  his  office  (See  Gen.  Laws, 
1900,  Chap.  17»,  g  9h  provides  that  the  in- 
spector who  appoints  him  may  at  any  time 
revoke  his  appointment;  and  petitioner  there- 
upon claims  that  Such  power  of  revocation  is 
exclusive  of  all  other  metliods  of  removal. 
The  argument  in  support  of  this  position  is 
not  convincing ;  no  cases  are  cited  which  in 
anywise  support  it.  The  power  of  revocation 
given  to  the  inspector  is  solely  for  his  benefit 
so  that  he  can  at  any  time  dismiss  his  as- 
sistant without  being  obliged  to  assign  any 
cause  or  give  any  hearing;  it  might  be  simply 
because  they  had  ceased  to  be  harmonious,  or 
the  collector  had  become  personally  disagree- 
able to  the  inspector,  without  in  any  vray 
failing  to  perform  the  duties  required  by  law. 
But  this  power  of  revocation  or  dismissal  is 
in  no  way  inconsistent  or  in  conflict  with  or 
exclusive  of  the  power  •  of  removal  for  cause 
vested  in  the  city  council.  On  the  contrary 
the  very  reasons  why  the  inspector  might 
[352]  wish  to  retain  his  collector  in  office 
might  furnish  the  basis  of  charges  leading  up 
to  his  removal  for  cause  by  the  city  council. 

Having  thus  far  determined  that  the  city 
council  had  power  and  jurisdiction  to  remore 
(he  petitioner  "for  misconduct  or  incapacity*' 
the  question  next  arises  whether  the  city 
council  could  suspend  the  petitioner  from 
office  pending  the  investigation  of  charges 
against  him.  It  has  already  been  shown  that 
the  charges  preferred  against  the  petitioner 
were  of  a  very  serious  character,  sufficient,  if 
proved,  to  warrant  his  dismissal  from  office. 

It  is  contended  for  the  petitioner  that  no 
such  power  of  suspension,  pending  charges,' 
existed,  and  in  support  of  sudh  contention  he 
cites  from  Throop,  Public  Officers,  p.  394, 
Sec.  404,  as  follows :  "The  weight  of  author- 
ity in  this  country  sustains  the  doctrine,  that 
the  power  to  suspend  an  officer  does  not  follow 
from  the  grant  of  power  to  remove  him." 
But  the  cases  cited  in  support  of  this  propo- 
sition in  Throop,  and  cited  also  on  petitioner's 
brief,  fall  far  short  of  establishing  any  such 
general  proposition. 

The  case  of  Tyrrell  v.  Jersey  City,  25  N.  J. 
L.  636,  is  not  in  point  here.  In  that  case  the 
common  council  had  power  by  charter  to 
expel  a  member  for  disorderly  conduct,  and 
it  was  held  that  receiving  bribes  for  his  offi- 
cial influence  and  votes  was  disorderly  con- 
duct on  the  part  of  a  member,  within  the 
meaning  of  the  charter.  It  appeared  that  the 
relator  (in  a  motion  for  mandamus)  after  a 
hearing  before  the  common  council  had  been 
found  guilty  on  charges  of  bribery  and  cor- 
ruption and  had  been  removed  from  office; 
that  a  new  election  had  been  ordered;  that 
he  had  b^n  reelected  and  sworn  in  aocording* 
to  law;    and  that  upon   his  appearing  and 
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taking  Mb  seajt  in  the  common: council  that 
body  passed  a  resolution  directing  that  the 
president  should  not  appoint  the  relator  on 
any  committee,  that  the  clerk,  should  not  call 
his  name  among  the  list  of  members  on  any 
action,  vote  or  proceeding,  and  that  he  (the 
relator)  should  not  be  allowed*  to  take  any 
part  in  any  debate  on  [353]  any  question  be- 
fore the  board.  It  was  held  that  his  original 
conviction  and  expulsion  was  proper;  but 
that  it  did  not  disqualify  him  from  reflec- 
tion; that  if  reelected,  he  could  not  be  ex- 
pelled a  second  time  for  the  same  offence,  the 
council  by  its  expulsion  having  exhausted  its 
power  under  the  charter;  that  being  reelected 
and  in  office,  these  was  no  warrant  for  such- 
suspension  as  was  attempted  under  the  reso- 
lution; on  p.  544^  the  court  said:  "It  only 
remains  to  be  considered,  whether  the  action 
of  the  common  council  in  resolving  that  'the 
president  of  council,  be/ directed  not- to  ap^ 
point  Tyrrell  on  any.  committee,  and  that  the 
clerk  do  not  call  his  name  among  the  list  of 
members  in  any  action,  vote,  or  proceeding 
of  the  council,  and  that  he  be  not  allowed  to 
take  part  in  any  debate  on  any  question 
which  may  come  before  the  board,  of  alder- 
men,' is  warranted  by  law.  We  think  it  en-, 
tirely  clear  that  it  is  not.  This  proceeding 
amounts  to  a  suspension  of  the  relator  from 
the  exercise  of  his  official  duties,  as  «  member 
of  that  body.  It  leaves  his  constituents  un- 
represented and  without  remedy.  .  Expulsion 
creates  a  vacancy  that  can  be  supplied  by  a 
new  election.  Suspension  from  the  duties  of 
the  office  creates  no  vacancy;  the  seat  is 
filled,  but  the  occupant  is. silenced.  The  char- 
ter vests  no  -such  power  Ib  the  council;  it 
would  be  extraordinary  if  it  did.  The  power 
is  to  expel,  not  to  suspend.'' 

We  have,  quoted  this  case  at  some  length 
because  it  has  often  been  cited  (as  in  this 
case),  to  ^he  general  proposition  that  the 
power  to  expel  does  not  include  or  imply  a 
power  to  suspend.  It  is  not  an  authority  to. 
that  effect.  The  extent  of  its  authority  is,  in 
strictness,  that  the  council  had  exliausted  its 
power  of  expulsion,  that  it  had  no  power  to 
expel  at  the  time  when  it  attempted  to  sus- 
pend, and  that  the  suspension  Would  result  in 
leaving  a  political  constituency  unrepresented 
aad  without  remedy.*  It  does  not  go  to  the 
extent  of  saying  that  a  suspension,  pending 
charges  and  w^hile  the  right  to  expel  still  ex- 
isted, would  not  be  proper. 

The  case  of  Gregory  v.  New  York,  113  N. 
Y.  416,  21  N.  E.  119,  3  L.R.A.  854,  also  fails 
to  support  the  petitioner's  contention.  Th^r^ 
the  [364]  plaintiff  was  an  .inspector  of  excise 
employed  by  the  commissioners  of  excise; 
they  had  full  power  to  remove  him  at  their 
own  pleasure,  without  charges;  they  did  si^ 
t^mpt  to  suspend  him  without  pay,  a?)d  he 
tendered  hia  services  from  time  to  time  and< 


finally  sued  for. his  salary.  It  was  held  thai 
the  power  to  :remove  from  office  does  not  nec- 
essarily and  in  all  cases  include  the  power 
to  suspend;  that  the  suspension  in  this  case 
was  improper  in  view  of  the  duties  required; 
that  the  inspector  should  have  been  removed; 
and  that  he  was  entitled  to  recover  his  pay. 
The  court  says,  p.  420:  "We  do  not  go  to 
ike  extent  of  saying  that  in  no  conceivable 
case  can  the  power  to  suspend  be  inferred 
from  a  grant  of  the  power  to  remove.  Uliere 
may  be  cases  where  sudi  an  inference,  arising 
from  the  general. scope  and  nature  of  the  act 
granting  the  power,  would  be  so  strong  as  to 
compel  recognition.  We  think  there  is  no 
suck  inference  to  b&  drawn  in  the  case  before 
us."  The  case  of  Metsker  v.  Neally,  41  Kan. 
122,  21  Pftc.  206,.  13  Am.  St.  Rep.  269,  like- 
wise does  not  support  the  petitioner.  There 
tlie  mayor  attempted  to  suspend  the  dtj  en- 
gineer, and  the  city  marshal,  acting  in  con- 
cert with  the  mayor,  forcibly  deprived  the 
petitioner  of  his  office  room,  books,  etc.  It 
was  found  that  the  mayor  had  no  power  to 
remove  the  city  engineer  from  office,  and  that 
the  power  to  remove  rested  in  the  mayor 
and  council;  that  therefore  the  mayor  oould 
neither  remove  nor  suspend.  The  court  says, 
on  p.  123:  "We  can  readily  believe  that  the 
greater  power  to.  attiove  might  include  the 
lessor  one  to  suspend,  but  we  have  failed  to 
notice  any  instance  where  the  power  to  amove 
is  not  conceded  that  the  authority  to  suspend 
is  admitted.  In  this  instance  the  plaintiff 
^as  not  suspended,  pending  any  examination 
of  charges  against  him,  which  if  found  true 
would  have  been  grounds  for  a  removal;  but 
he  was  suspended  without  charges  against 
him,  and  without  notice." 

Some  other  cases  cited-  for  petitioner  ap- 
parently upon  this,  point  have  no  bearing. 

We  find  a  more  comi^^hensive  and  discrimi- 
nating statement  of  the  law  upon  this  point 
in  29  Cyc.  p.  1406,  as  [356]  follows:  "Where 
no  express  power  to  suspend  has  been  grant- 
ed, the  courts  do  not  recognize  that  the  power 
is  included  within  the  arbitrary  power  to  re- 
move, for  the  exercise  of  the  power  to  suspend 
will  produce  an  interregnum  in  office.  The 
ends  of  discipline  in  such  a  case  may  be  soffi- 
oiently  subserved  by  the  exercise  of  the  power 
of  removal,  and  do  not  require  the  reeogni- 
tion  of  a  power  to  suspend.  But  where  the 
power  of  removal  is  limited  to  cause,  the 
power  to.  suspend,  made  use  of  as  a  disci- 
plinary power  pending  charges,  is  regarded  as 
included  within  the  power  of  removal." 

The  earlier  portion  of  the  abore  statement 
refers  by  note  to  the  cases  last  above  cited: 
while  the  last  sentence  is  supported  by  the 
cases  next  referred  to.  • 

In  State  v.  Police  Com'rs,  16  Mo.  App.  4S. 
50,  the  court  held  that  the  commissioners  had 
authority  pending  a  trial-  on  charges  to  sw- 
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pend  the  chief  of  police^  saying,  p.  50: .  /*Tlu» 
Attfipension  of  anofdoer,  pending. |iis  trial- for 
xniBOonduct)  ao^as  to  tie^  bid  hand^  for  the 
time  being>  aeeme  to  be  universally  accepted 
as  a  fair,  salutary^  and  often  necessary  inci- 
dent of  tiie  situation. .  His  retention,, at  such 
a  time^  of  aU  the  advantages  and  opportuni- 
ties afforded .  by  official  poiiition  may  enable 
and  encourage  hlm^  not  only  to  persist  j^  the 
rebellious  practices  complained  of,  but  also  to 
seriously  em^rrass  his  triers  in  their  ap- 
proaches to  the. ends  of  justice.  In  the  ab- 
sence of  any  express  limitation  ip  the  con- 
tr^xy,  and  none  has  been  shown,  we  ace  of 
opinion  that,  in  cases  where  guiltiness  of  the 
offence  charged  will  involve  a  dismissal  from 
o^e,  there  is,  on  general  principles,  no  arbi- 
trary or  improper  exercise  of  a  supervisory 
authority  in  a  suspension  of.  the  accused  pend- 
ing his  trial  in  due  and  proper  form/' 

In  State  v.  Miegaarden,  85  Minn.  41,  88  N. 
W.  412,  89  Am.  St,  Rep.  534,  where  it  was 
found  that  the  governor  had  express  power  to 
remove  a.  sheriff  for  malfeasance  or  nonfea- 
sance, it  was  held  that  the  governor  had  an 
implied  power  to  suspend  pending  the  hearing 
of  charges.  The  court  quotes  with  hearty 
approval  the  [356]  language  above  quoted 
from  16  Mo.  App.  50;  and  the  same  was 
again  approved  in  Blackwell  v.  Thayer,  101 
Mo.  App.  661,  665,.  74  S.  W.  375.  See,  also, 
Bringgoldv.  Spokane,  27  Wash,  202,  208,  67 
Pac.  612 ;  Maben  v,  Bosser,  24  Okla.  588,  607, 
103  Pac»  674;  Shannon  v.  Portsmouth,  54 
N,  H.  183. 

In  view  of  these  authorities  and  of  the  na" 
tuxe  and  circumstances  of  the  case  at  bar, 
and  in  view  also  of  the  express  power  of 
removal  conferred  upon  the  city  eouncil,  we 
are  dearly  of.  the  opinion  that  said  city  coun- 
cil had  the  power  to  suspend  the  petitioner 
pending  the  investigation  of  the  charges 
against  him,  and  that  such  suspension  was 
within  its  jurisdiction. 

The  final  question  for  our  determination  is 
whether  or  not  the  city  council  has  taken 
the  proper  procedure  for  the  removal  of  the 
petitioner.  It  appears  from  a  record  of  pro- 
ceedings which  is  certified  by  the  city  clerk 
and  is  before  us  upon  the  petition  for  a  writ 
of  certiorari,  that  prior  to  June  30,  1913, 
some  investigation  of  the  milk  department 
had  been  made  by  the  aldermanic  committee 
on  milk  upon  certain  complaints  and  that  a 
report  thereof  was  made  to  the  board  of  al- 
dermen by  the  committee  on  milk  recommend- 
ing the  formulation  of  charges  and  the  ap- 
pointment of  a  joint  special  committee  to  try 
the  questions  involved;  consequent  upon  thia 
report  and  reconunendation,  which  was  rer 
ceived  and  apprpved  by  the  board  Of  aldermen^ 
Junei  30,  •  1913,',  special  meetings  of  botl) 
branches  of  the  city-  council  were  duly  called 
by  the  mayociand  were  held  July  8,  .1913,>at 


which  time  the  sev^'al  joint  resolutions  herein 
set  forth  suspending  Scott,  the  inspector,  and 
the  petitioner^  and  appointing  ^  joint  special 
committee  for  the  investigation  of  the  charges 
presented  againat  them  were  duly  passed  in 
conicur'rence  and  approved  by  the  mayor.  It 
further  appears  that  this  joint  special  com* 
mittee  ot  investigation,  after  due  notice  to 
the  petitioner  and  other  parties  in  interest, 
met  as  directed  by  the  resolution,  on  July.l4> 
1913,  and,  after  being  duly  organized,  pro- 
ceeded with  their  duties;  and  that  the  peti- 
tioner and  other  parties  in  interest .  v;ere 
[357]  present  and  were  represented  by  coun- 
sel; that  said  committee  proceeded  to  hear 
testimony  relative  to  the  charges  both,  in  sup- 
port thereof  and  in  defence  thereto,  and  con- 
tinued to  liear  such  testimony  at  forty  suc- 
cessive hearings  until  October.  14,  1913,  when 
the  testimony  was  closed;  that  the  petitioner 
was  given  full  opportunity  tp  present  all  such 
testimony  in  his  defence  as  he  saw  fit  to 
introduce  (and  there  was  a  great  deal  of  it) ; 
that  after  the  close  of  the  testimony  full 
opportunity  was  given  at  three  successive 
hearings  for  the  argument  of  counsel,  and 
that  the  petitioner's  counsel  was  fully,  heard ; 
tl^at  thereafter  the  committee  took  much  time 
for  consideration  and  finally  reported  fully 
to  the  city  council,  accompanying  the  report 
with  a  transcript  of  all  the,  proceedings  and 
the  evidence,  and  its  findings  thereon,  and  its 
recommendations,  in  accordance  w^tb  the  reso- 
lution of  appointment.  They  found  the  peti- 
tioner not  guilty  of  the  first  four  charges  of 
misconduct  with  certain  specifications,  of  neg- 
ligence and  inefficiency,  for  the  reason  that, 
while  they  believed  that  the  facts  enumerated 
were  proved,  they  did  not  believe  tliat  he  was 
the  person  who  should  be  held  responsible 
therefor;  and  they  found  him  guilty  of  the 
remaining  charges  involving  graft  ftnd  cor- 
rupt conduct  in  office,  and  recommended  his 
removal  for  misconduct.  This  report  was  pre- 
sented to  a  special  meeting-  of  the  common 
council  duly  called  and  held  for  the  special 
purpose  of  receiving  the  report,  on  December 
26,  1913,  at  which  thirty-six  members  were 
present;  the  report  with  the  accompanying 
transcript  of  the  testimony  and  exhibits  was 
presented,  the  report  was  read  and  the  same, 
with  the  transcript  of  testimony  and  the  ex- 
hibit evidence,  was  ordered  to  be  communi- 
cated to  the  board  of  aldermen ;  and  the  reso- 
lution above  set  forth  requiring  the  petitioner 
to  appear,  before  the  city  council  on  December 
30,  1913,  to  show  cause  why  he  should  not  be 
removed  from  office  was  duly  passed,  the  roll 
call  showing  thirty-six  members  voting  in  the 
affirmative  and  none  in  the  negative. 

[358]  The  board  of  aldermen  qa  the  same 
day  met  in  special  meeting  duly  called  and 
held  for  the  same  purpose,  the  mayor  anci  all 
of  the  aldermeu  (10)  being, present^  the  said 
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report  with  the  transcript  of  evidence  and 
exhibits,  being  duly  communicated  to  the 
board  from  th6  common  councili  was  ttpon  mo- 
tion received  by*  the  board  and  the  report  was 
read  by  the  clerk.  The  board  then  pasaed 
in  concurrence  the  resolution  requiring  the 
petitioner  to  appear  before  the  city  council 
.on  December  30,  1913,  as  hereinbefore  set 
forth,  to  show  cause  why  he  should  not  be 
removed  from  office,  the  roll  call  showing  ten 
votes  in  the  affirmative  and  none  in  the  nega- 
tive. Both  thfe  common  council  and  the  board 
of  aldermen  adjourned  to  meet  on  Tuesday, 
December  30,  1913,  at  6:45  o'clock  p.  M.  It 
appears  that  the  city  sergeant  duly  served 
upon  the  petitioner  a  copy  of  said  report  and 
of  said  resolution  on  December  27,  1913.  It 
further  appears  that  the  petitioner  having* 
filed  his  written  protest  as  set  forth  in  his 
petition,  the  same  was  presented  to  the  com- 
mon council  at  its  meeting  of  December  30th, 
and  was  r6ad  and  received  and  ordered  com- 
municated to  the  board  of  aldermen;  that 
said  protest  was  thereupon  communicated  to 
said  board,  and  was  there  read  and  received; 
that  both  branches  of  said  city  council  met 
according  to  adjournment  on  December  SOth; 
that  they  went  into  convention  for  the  pur-' 
pose  of  hearing  said  petitioner  and  Walter  O. 
Scott,  inspector  of  milk,  in  accordance  with 
said  resolutions  of  December  26th;  that  the 
convention  met  at  seven  o'clock  P.  M.,  in  the 
chamber  of  the  common  council^  the  time  and 
place  provided  in  said  resolution  for  the  pur- 
pose of  hearing  said  petitioner  and  said  Scott ; 
that  there  was  present  the  mayor  and  ten 
aldermen,  being  the  entire  board  of  aldermen, 
and  thirty-six  members  of  the  common  coun- 
cil out  of  a  total  number  of  thirty-eight,  being 
much  more  than  "two- thirds  of  the  members 
elected;"  that  the  mayor,  as  presiding  officer 
of  said  convention,  after  the  clerk  had  read 
the  resolution  requiring  the  appearance  of 
said  Chace  and  Scott  to  show  cause,  etc.,  in- 
quired if  said  [359]  Chace  or  his  counsel  or 
Scott  or  his  counsel  were  present  and  ready 
to  proceed ;  and  it  appears  that  they  failed  to 
respond,  and  that  gome  time  was  allowed  to 
elapse  awaiting  their  appearance;  that  they 
or  either  of  them  did  not  appear  and  the 
joint  session  at  7:15  P.  M.,  dissolved;  the 
board  of  aldermen  then  reassembled  in  session 
in  its  own  chamber,  and  the  common  council 
reassembled  in  session  in  its  chamber;  where^ 
upon  the  joint  resolution  last  above  quoted 
finding  said  Chace  guilty  of  certain  miscon^ 
duct  and  removing  him  from  his  said  ofiice 
was  presented  to  the  common  council  and  was 
read  and  {lassed,  there  being  present  thirty- 
five  members  out  of  a  total  of  thirty-eight, 
all  of  ftaid  thirty-five  voting  in  the  affirmative, 
and  none  voting  in  the  negative,  It  thus  ap- 
pearing that  more  than  two-thirds  of  the 
members  elected  voted  in  the  affirmative;  the* 


said  resotntion-  was  then  lorthwith  eommu- 
nieated'to  the  board  of  aldermen,  then  ib 
sessioh,  the  mayor  and  all  Of  the  aldennea 
(10)  being  present,  and  said  resolution  was 
passed  in  concurrence,  all  of  the  aldcrnen 
voting  in  "the  affirmative,  it  thus  appe&rag 
that  more  than  the  required  two-thinis  Yoled 
in  the  affirmative,  and  none  in  the  negAtire. 
No  question  la  raised  by  the  petitioner  as  to 
the  regularity  of  any  of  the  meetings  or  of 
the  proceedings  at  such  meetings  of  eitiier 
branch  of  the  city  council,  or  of  the  oonven- 
tton;  and  so  far  as  the  record  before  us  dis- 
closes they  all  appear  to  have  been  r^ular 
and  lawful  meetings. 

But  the  petitioner  strenuously  contends 
that  he  was  tried  before  a  conuuittee;  that 
he  was  found  guilty  by  the  eommittee;  that 
the  dty  council  simply  accepted  the  report 
of  the  committee,  and  acted  thereon  without 
any  evidence  being  placed  before  it;  that  no 
evidence  was  taken  before  the  city  council 
itself;  that  he  had  the  right  to  have  the  wit- 
nesses for  and  against  him  produced  and  ex- 
amined before  the  city  council  itself,  or  at 
least  before  two-thirds  of  the  members;  that 
the  city  council  had  no  power  to  delegate  to 
a  committee  composed  of  some  of  its  members 
its  powers  to  try  and  convict  him  and  to 
remove  him  from  office;  and,  therefore,  [1801 
that  the  action  of  the  city  council  in  finally 
removing  him  from  office  was  taken  without 
.  any  lawful  hearing  and  was  null  and  void. 

There  was  no  delegation  of  power  to  the 
committee  to  try  and  sentence  the  petitioner; 
the  resolution  ap{k>inting  the  eommittee  de- 
fined its  powers,  as  follows:  ''Said  joint  spe- 
cial committee  shall  hear  and  receive  the  evi- 
dence presented  in  support  of  and  against 
the  accompanying  charges  against  two  officers 
of  the  milk  department  Of  the  city,  namely, 
Walter  O.  Scott,  Inspector  of  Milk,  and  Bay- 
lies R.  Chace,  Collector  of  Samples,  which 
charges,  as  recommended  by  the  eommittee 
on  milk  to  the  board  of  aldermen,  have  bei^n 
formulated  by  the  law  department;  and  said 
joint  speoial  committee  shall  cause  said  evi- 
dence to  be  taken  stenographically,  tran- 
scribed and  with  any  documentary,  book  or 
other  exhibit  evidence  in  any  form  received 
by  said  committee  to  be  filed  with  either 
branch  of  the  city  council,  and  therewith  said 
committee  shall  submit  to  the  city  council 
its  report  relative  to  such  diargea  and  evi- 
dence, its  findings  thereon  and  its  recoramen- 
dations,  for  such  further  action  as  the  city 
council  may  determine.  Said  committee  may 
cause  the  transcribed  evidence  to  be  printed, 
and  printed  copies  thereof  to  be  also  filed  as 
aforesaid  for  the  use  of  the  eity  covncil,  and 
may  make  its  report  in  print." 
'  The  record,  already  briefly  recited,  shows 
that  the  committee  explicitly  obeyed  these 
directions,  had  the  testimony^  taken*  stenognip 
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phicallj:  by  awom  stenographers  and  tran- 
scribe, and  that  all  this  evidence  so.  tran- 
scribed, lyas  submitted  to  both  branches  of  the 
city  council  with  the  committee's  report;  that 
both,  the  original  transcript  a^id  printed 
copies  thereof  had  ior  four  days  been  before 
the  city  coujpicU  as  a  whole  at  the  time  (De- 
cember 30th)  when  its  meeeting  in  joint  ses^ 
sion  was  held  for  the  purpose  of  giving  U^ 
petitioner  a  hearing. aqd  when  he  failed  and 
refused  to  appear  and  to  avail  himself  of  the 
opportunity;  and  the  final  joint  resolution  of 
the  city,  council  passed  in  concurrence  Decem- 
ber [361]  30,  19,13«  after  such  joint  session 
and  petitioner's  failure  to  appear,,  recites 
"That  after  oonndering  the  evidence  presented 
relative,  to  the  charges  against  Baylies  B. 
Chaee^  Collector  of  Samples  of  Milk,  accom- 
panying joint  resolution  of  the  city  council 
No.  281,  approved  July  8,  1913,  the  city  coun- 
cil finds,''  etc.,  as. hereinabove  fully  set  forth. 
The  only  powers  of  the  committee  were  to 
hear  evidence  and  report  its  findings  and 
recommendations,  ^fpr  such  further  action  as 
the  city  council  may  determine."  The  peti- 
tioner was  entitled  to  be  heard  before  tlie  city 
council  as  a  whole  upon  all  the  evidence  be- 
fore them;  the  city  council  gave  him  the 
opportunity  to  be  heard,  he  refused  on  the 
ground  tha^  they  had  no  jurisdiction  over 
him.  It  is  not  for  us  to  .assume  that  the 
city  cpu^cil  would  not  have  given  him  a  full 
and  fair  hearing;  nor  can  we  assume  as  the 
petitioner  urges  us  to  do  that  the  members 
did  Botiully  and  fairly  consider  the  evidence 
as  it  wi^s  Uieir  duty  to  do,  and  as  they  had 
full  opportunity  to  do,,  and  as  the  recital  in 
the  final  resolution  of  removal  shows  that 
they  did.  If  the  petitioner  had  desired  to 
insist  that  the  members  should  more  fully 
consider  the  evidence  before  them,  he  hi|d  opi* 
portunity,  by  himself  or  his  counsel,  to  have 
argued  at  length  .thereon  and  to  have  ^lled 
their  attention  to  any  and  all  parts  thereof 
in  detail  as  he  did  at  the  final  hearings  before 
the  committee. 

As  to  the  contention  of  the.  petitioner  that 
all  of  the  witnesses  should  have  been,  pro- 
duced and  all  of  the  evidence  should  .have 
been  taken  Uk  presence  of  the  entire  eity  counr 
cil  as  a  body,  we  find  no  ground  either  in 
reason  or  authority  to  support  such  conten- 
tion. It  is  quite  customary  in  all  kinds  of 
investigation  of  matters  to  be -finally  acted 
upon  by  legislative  bodies,  that  committees  of 
investigation  are  appointed  to  receive  evi" 
dence  and  to  report  the  same  to  the  legisla- 
tive body  for  its  action  thereon. 

Thus,  in  2  McQuillin,  Municipal  Corpora- 
tions, p.  1351,  §  615  (McQuUlin  Municipal 
Ordinances,  §  123 ) :  "Provision  is  usually 
made  in  the  organic  law  of  the  corporatios, 
or  [362]  by  ordinance  or  other  regulatio|is, 
duly  adopted  in  pursuance  thereof,  for  the 


creation  and  constitutjion  of  conunittees,  to 
assist  the  legislative  tpdy  in  the  performance 
of  its  proper  duties,  as  in  the  collection  of 
facts  and  information  ^hich  are  generally 
embodied  in  reports..  .This  method ,  of  per- 
forming portions  of  the  public  business  is  not 
forbidden  and  has  often  been  sanctioned  by 
judicial  decisions.  The  rule  appears  to  be 
well  established  that  certain  municipal  duties 
may  be  performed  by  agents  or  committees. 
Thus,  the  council  may  refer  applications  for 
the  location  or  alteration  of  streets  to  a  com- 
mittee to  examine  into  the  matter  and  report 
to  the  council.  So,  where  the  council  is  the 
sole  judge  of  the  election  of  its  own  members, 
upon  the  institution  of  a  contest,  a  conmiittee 
inay  be  appointed  to  take  testimony  and  re- 
port to  the  council." 

Again,  in  Throop  on  Public  Officers,  §  385: 
"Eights  of  accused  at  trial  or  hearing.  As 
we  have  already  shown,  where  the  statute  re- 
quires, expressly  or  impliedly,  a  hearing  or 
trial,  as  distinguished  from  a  mere  'explana- 
tion,' the  charges  must  be  proven  by  testi- 
mony,, and  the  accused  has  the  right  to  cross- 
examine  the  witnesses  produced  to  sustain 
them,  to  produce  witnesses  in  his  defence,  and 
to  be  assisted  by  counsel.  It  is  not  essential, 
that  the  testimony  should  be  taken  before  all 
or  a  quorum  of  the  members  .of  the  board, 
which  is  to  act  upon  it;  it  may  be  taken  by 
a  stenographer,  in  the  presence  and  under  the 
direction  of  one  of  the  members,  and  after- 
wards written  out  and  submitted  to  the 
board,  so  as  to  form  the  basis  of  the  judg- 
ment of  the  board ;  and  the  validity  .  of  the 
removal  is  not  affected  by  the  fact  that  the 
member,  under  whose  direction  it  was  taken, 
was  not  present,  when  it  was  so  submitted 
and  acted  upon  by  the  board;  or  that  he  had 
th^n  ceased  to  be  a  member  of  the  board." 

Again  in  Section  393,  Throop  saye^:  "And 
the  corporation  can  lawfully  appoint  a  com- 
mittee to  examine  into  the  complaint,  and  to 
receive  evidence  and  report  thereupon  and 
may  remove  the  officer  upou  the  report  s.nd 
evidence." 

[363]  Cooler's  Constitutional  Limitations, 
6th  ed.  p.  161 :  "Each  house  must  also  be 
allowed  to  proceed  in  its  own  way  in,  the  col- 
lection of  such  information  as  may  seem  im- 
portant to  a  proper  discharge  of  its  functions, 
and  whenever  it  is  deemed  desirable  that  wit- 
nesses, should  be  examined,  the  ppwer  and  au- 
thority to  do  so  is  very  properly  referred  to 
a  committee,  with  any  such  powers  short  of 
final  legislative  or  judicial  action  as  may 
seem  necessary  or  expedient  in  the  particular 
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And  it  is  not  because,  in  al}  cases,  there  is 
a  definite  statute  or  ordinance,  expressly  au- 
thorixing  the  reference  to  a  committee  in  the 
particular  instance  under  discussion  but 
many  of. the  decisions  rest  upon. the  ground 
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of  general  convenience  or  expediency  in  the 
practical  conduct  of  matters  cognizable  by 
legislative  bodies. 

In  Salmon  v.  Haynes,  50  N.  J.  L.  97,  11 
Atl.  151,  involving  an  election  contest  where 
the  common  council  of  Newark  was  sole  judge 
of  the  election  of  its  members,  the  court  says 
(p.  99) :  "The  mayor  first  contends  that  the 
common  council  had  no  authority  to  appoint 
the  committee,  or  to  empower  them  to  do  the 
acts  compfiBed  in  the  resolution  which  au- 
thorized them  to  expend  money  for  a  stenog- 
rapher. The  common  council,  by  the  charter, 
is  made  the  sole  judge  of  the  election,  returns 
and  qualifications  of  its  members.  They  were 
thus  required  to  adjudicate  upon  the  contest 
raised  by  O'Connor's  petition.  The  duty  of 
making  that  adjudication  could  not  be  dele- 
gated to  any  committee.  But  that  is  not 
what  the  common  council  did  in  this  ease. 
The  duty  imposed  on  the  committee  was  sim- 
ply to  take  testimony,  and  to  report  the  facts 
they  found,  with  the  testimony  taken.  This 
is  the  well-known  course  of  proceeding  in 
every  body  having  power  to  judge  of  the  elee* 
tion  of  its  own  meAibers,  in  case  an  election 
is  contested.  No  other  course  s^ms  practi- 
cable, and  no  injury  is  thereby  done  to  the 
contestants,  for  the  adjudication  is  made, 
upon  the  fadts  and  testimony  presented,  by 
the  whole  body.  In  my  judgment,  the  Au- 
thority to  appoint  the  committee  [364]  and 
to  direct  it  to  do  the  acts  required  by  the 
resolution  was  clear." 

We  see  no  reason  why  the  procedure  of 
reference  to  a  committee  to  take  testimony 
and  report  the  facts  approved  in  the  last 
quoted  case  in  the  matter  of  a  contested  elec- 
tion of  a  member,  is  not  equally  applicable 
upon  principle  in  the  case  at  bar.- 

Few  cases  are  cited  by  either  party  to  thi 
case  at  bar  which  directly  apply  to  the  point 
here  under  discussion,  and  such  has  been  the 
diligence  of  counsel  that  we  presume  they 
have  ^ited  all  they  could  find.  The  case  most 
nearly  covering  this  disputed  point  is  that  of 
Osgood  V.  Nelson,  41  L.  J.  Q.  B.  (Eng.)  3^, 
a  final  decision  by  the  House  of  Lords  knd  a 
leading  English  case;  Where  it  appeared  that 
by  virtue  of  a  certain  act  of  Parliament  the 
chief  clerk  bf  the  London  (City)  Small  Debts 
Court  was  to  be  appointed  by  the  mayor, 
aldermen  and  commons,  and  it  was  lawful  for 
tliem,  in  case  of  the  clerk's  inability  or  mis- 
behaviour, or  for  any  other  cause  which 
might  appear '  i^^a&onable  to  them,  the  mayor; 
aldermen,  and  commons,  to  remove  such  clerk. 
Upon  (Charges  of  misconduct  in  office  against 
said  clerk,  which  were  brought  before  that 
body,  felsewherei  in  the  opinion  called  the 
"Court  of  Common  Council,"  the  matter  was 
referred  to  a  committee  foi*  them  to  inquire 
into  it  and  report  upon  it/  The  committee 
gave  several  hearings'  at  which  all  parties  in 


interest  >ere  prei&ent,  heard  the  testimony  of 
all  the  witnesses  who  were  produced,  had  the 
same  stenographically  taken  and  heard  argu- 
ments of  counsel;  the  transcript  of  the  evi- 
dence and  proceedings  was  before  the  commit- 
tee and  was  carefully  considered;  and  the 
committee  reported  to  the  council  that  they 
found  the  clerk  guilty  as  charged.  The  evi- 
dence taken'  before  the  committee  waa  printed 
and  distributed  to  the  members  of  the  coun- 
cil, the  report  with  transcript  of  evidence  was 
duly  filed  and  the  accused  clerk  was  duly  noti- 
fied aYid  furnished  with  a  copy  of  the  report 
and  allowed  to  inspect  and  take  copies  of  the 
evidence,  and  he  was  ordered  to  show  cause 
on  a  certain  [365]  fixed  date  before  the  Court 
of  Common  Council  (equivalent  to  our  city 
council)  why  he  should  not  be  removed  from 
office.  Further  time  was  given  at  his  request, 
he  finally  appeared  by  counsel  and  was  beard ; 
and  thereupon  after  deliberation,  the  follow- 
ing resolutions  were  passed: 

''Resolved,  that  in  the  opinion  of  this  court 
the  duties  of  chief  clerk  or  registrar  of  the 
Sheriffs'  Court  have  not  been  properly  dis- 
charged by  Mr.  Osgood. 

"Resolved,  that  this  court  having  carefully 
considered  the  evidence  as  to  the  manner  in 
which  the  duties  of  the  office  of  chief  clerk 
or  registrflir  of  the  Sheriffs'  Court,  have  been 
discharged  by  Mr.  Osgood,  is  of  opinion  that 
reasonible  cause  exists  for  his  removal  from 
his  said  office,  and  this  court  doth  berebv 
remove  him  accordingly." 

Among  other  questions  raised  and  deter- 
mined, which  need  not  be  here  stated,  sub- 
stantially the  same  point,  now  under  consid- 
eration in  the  case  at  bar,  was  raised,  viz. : 
that  the  power  of  amotion  had  not  been  prop- 
erly exercised  because  the  inquiry  had  been 
conducted  before  a  small  portion  of  the  cor- 
poration^ and  the  corporation  was  not  en- 
titled to  delegate  to  a  select  body,  soeh 
as  the  clerk's  committee,  the  authority  con- 
ferred upon  them  (p.  333) ;  in  the  earlier 
stages  of  this  case  this  contention  was  over- 
ruled in  the  Court  of  Queen's  Bench  <p. 
334  b^  Cockburn,'  C.  J.) ;  in  the  Exchequer 
Chamber  the  judgment  of  the  court  of  Queen^s 
Bench  was  affirmed;  on  error  to  the  House 
of  Lorder,  judgment  of  the  Exchequer  Chamber 
was  affirmed.  Upon  the  point  here  tinder 
discussion,  the  House  of  Lords  speaking 
through  Mttrtln,  B.,  said,  p.  335 :  '"The  next 
objection  taken  was  that  amotion  did  not  take 
place,  as  the  law  required,  oA  the  authority 
of  the  lord  mayor,  aldermen  and  common^, 
but  by  delegation.  No'w,  in  our  opinion,  there 
Was  no  delegation  at  al>^— nothing  of  the  kind. 
What  *wa'B  done  was,  that  a  complaint  having 
been  made  to  the  body  which  had  control  in 
the  matter,  vi«.:  th'^  mayor,'  aldermen  and 
cdmmons  of  the  city  of  London,  as  to  t^e  con- 
du<:t  of  Mr:  Osgood>  it  wie$  referred  by  tbea 
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to  a  committee,  [366]  which  seems  to  hav6 
been  long  used  in  the  Corporation  of  London, 
known  as  the  Officers'  and  Clerks'  Commit- 
tee;' and  what  they  were  directisd  to  do  was 
to  make  enquiry,  with  reference  to  the  alleged 
complaint,  to  take  evidence  and  to  ascertain 
the  truth  of  it,  not  for  the  purpose  of  that 
committee  coming  to  any  judgment  or  deci- 
sion themselves,  but  for  the  purpose  of  their 
report  being  submitted  to  the  mayor,  alder- 
men and  commons,  in  order  that  they  might 
come  to  a  judgment  upon  it.  The  argument 
of  the  learned  counsel  is  erroneous  in  point 
of  fact.  That  has  not  taken  place  which  they 
allege  to  have  taken  place,  and  therefore  there 
was  no  delegation." 

And  p.  340,  Lord  Colonsay  says:  "I  quite 
agree  with  the  observation  made  by  the 
learned  Baron,  that  there  was  no  violation  of 
the  rule  of  delegation  in  this  case.  The  mode 
adopted  was  the  mode  in  which  such  enquiries 
are  ordinarily  considered,  and  necessarily  coil- 
ducted  by  such  a  tribunal.  What  was  the 
course  which  was  stated  to  have  been  requi- 
site? It  was  that  after  this  committee  had 
made  their  report,  if  they  did  make  such  a 
report,  there  should  have  been  an  assembling 
of  the  common  council,  there  should  have 
been  a  prosecutor  appointed,  and  there  should 
have  been  a  new  trial.  With  all  the  formali- 
ties of  a  criminal  trial,  before  they  could 
have  arrived  at  a  conclusion.  But  the  com- 
mittee of  enquiry  into  this  matter,  having 
made  their  enquiry  in  the  ordinary  way,  hav- 
ing collected  their  evidence  in  the  ordinary 
way,  and  allowed  the  party  who  had  been 
present  at  the  collecting  of  that  evidence,  to 
state  his  case  by  coUtisel,  I  cannot  conceive 
a  more  fair  mode  of  proceeding." 

The  criticism  of  the  case  of  Osgood  v.  Nel- 
son, supra,  which  has  been  attempted  by  peti- 
tioner's counsel,  that  it  is  of  no  weight  as 
authority  here,  because  the  power  of  the 
Court  of  Common  Council  of  London  to  re- 
move officers  may  have  been  derived  from  pre- 
scription or  custom  or  other  obscure  source 
is  not  warranted  by  the  facts ;  since  it  clearly 
appears  at  large  in  the  opinions,  that  its 
powers  of  amotion  were  derived  from  express 
statutory  authority;  and  its  [367]  procedure 
was  fully  approved  as  having  afforded  a  full 
and  fair  opportunity  to  the  officer  charged 
with  misconduct  to  be  heard  in  his  defence. 

Certain  other  cases  are  cited  on' behalf  of 
the  respondents,  relating  to  certain  rules  of 
police  comtnissibns  In  New  York  City,  where 
by  such  rules,  adopted  by  the'edmmissionerft 
under  ijieir  general  discretionary  powers  to 
adopt  rules  for  the  conduct  of  the  police'  de- 
partment, it  was  provided  that  upon  charges 
made  against  a'  member  of  the  police,  testi- 
mony might  be  taken  before  one  con\mission€r 
or  a  deputy;  and  reported  to  the  conimissioilet 
or  board  of  commissidiierS,  Who  should  therel^ 


upon  give  a  hearing  to  the  accused  party,  and 
who  alone  could  convict  and  punish.  It  has 
been  frequently  held  that  such  rules  were  a 
proper  exercise  of  discretion  vested  in  the 
commissioners  under  the  law,  and  that  the 
evidence  so  taken'  before  one  commissioner 
could  properly  be  submitted  to  and  considered 
and  acted  upon  by  the  full  board  of  commis- 
sioners, although  the  witnesses  were  not  pro- 
duced before  them.  See  People  v.  Board  of 
Police,  93  N.  Y.  97,  103;  People  v.  Board  of 
Police;  98  N.  Y.  332,  385;  People  v.  Board 
of  Police,  99  N.  Y.  676,  2  N.  E.  151;  People 
t.  Greene,  183  N.  Y.  483,  486,  76  N.  E.  614. 

We  cite  these  cases  simply  to  show  that  it 
has  been  found  to  be  a  reasonable  rule,  in 
relation  to  inquiries  by  a  board  of  public 
officials,  into  charges  of  misconduct,  that  the 
evidence  may  be  tftken '  before  one  of  such 
officials  and  reported  to  the  board  for  their 
action;  and  that  it  is  not  the  right  of  the 
accused  person  under  such  circumstances,  that 
all  of  the  witnesses  must  be  examined  before 
the  full  board.  Such  a  recognition  of  what 
is  reasonable  in'  such  eases>  is  of  some  weight 
in  determining  whether  the  petitioner  in  this 
ease  has-  had  a  fair  opportunity  to  be  heard 
in  his  defence. 

We  find  no  case  cited  on  behalf  of  peti- 
tioner which  supports  his  contention  upon 
this  point. 

In  Jacksonville  v.  Allen,  25  111.  App.  54, 
the  procedure  seems  to  be  substantially  the 
same  as  in  the  case  at  bar  up  to  the  time 
that  the  officer  under  investigation  was  [368] 
notified  to  be  present  at  a  meeting  of  the  eity 
council  if  he  saw  fit  and  be  heard  in  his  de^ 
fence.  The  case  shows  that  he  did  appear 
and  was  not  given  the  opportunity  which  the 
notice  to  app^r  offered  him.  It  was  the  fail- 
ure of  the  council  to  give  him  this  oppor- 
tunity which  was  the  deciding  factor  in  the 
case.  The  court  expressly  makes  this  the 
issue,  at  page  56:  "That  issue,  strictly 
speaking,  was  whether  the  appellee  was  dis- 
charged without  a  hearing  before  the  city 
council,  and  this  leads  to  a  Statement  of  the 
real  matter  in  controversv,  which  is  whether 
the  city  council  has  power  to  discharg<^  a 
regular  policeman  without  giving  him  an  op- 
portunity to  be  heatd  in  his  defence."  The 
test  in  this  case  i^'  not,  did  the  council  in 
person  take  the  testimony  against  the  officer 
under  investigation  but,  did  the  officer  undi&r 
investigation  have  an  opportunity  to  be  heard 
by  the  council  in  his  defence. 
•  In  Chicago  v.  People;  210  111.  84,  71  K  E. 
81'6,  a  trial  board  was  exjiressly  provided'  by 
statute.  The  trial  was  held  before  a  board 
improperly  constrtiited.  'This  wasr  of  course 
illegal.  The  oaste  also  sht^ii's  that  the  relator 
Was  not  given  ah  oipp^ttmlty  to  be  heard  '■  iii 
his  dtJfenee.  •  The'  case  has  *no  bearing  upon 
the  question 'nbW' under  discussion.         ■        '• 
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:  In  AndrewB  y,  King^  77  Me.  224,  the  irregu- 
larities upon  whidL  the  court  bases  its  deci- 
aion  were  that  the  charter  required  that  the 
hearing  be  by  the  ^ayor  and  aldermen ;  that 
the  hearing  was  held  by  the  aldermen  alone 
without  the  mayor  and  was  not  according  to 
law;  it  also  appeared  that  there  was  no  de^ 
termination  or  judgment  upon  the  facts  be- 
fore sentence  was  passed.  No .  hearing  was 
had  before  a  committee  and  the  question  here 
under  discussion  was  not  raised. 

Charles  v.  Hoboken,  27  N.  J.  L.  203,  is 
simply  an  authority  to  the  same  effect  that 
if  the  power  of  removal  is  vested  in  the  mayor 
and  eouncil,  it  may  not  be  exercised  by  the 
council  alone. 

People  V.  Hamilton,  84  App.  Div.  369,  82 
N«  Y.  S.  884,  involved,  the  attempted  ranoval 
of  a  docket  comparing  clerk  in  the  office  [3691 
of  the  county  clerk  of  New  York  Ck)unty. 
The  proceedings  for  removal  were  taken  un- 
der statutory  authority  before  a  deputy  clerk 
who  heard  the  evidence  and  himself  had 
power  to  remove.  He  reported  the  evidence 
to  the  county  clerk,  who  hAd  not  heard  the 
witnesses;  and  who  made  an  order  of  removal 
giving  him  any  opportunity  to  be  heard. 
The  removal  was  held  to  be  illegal  on  grounds 
which  have  no  special  bearing  here*  It  was 
held  that  the  deputy  clerk  who  heard  the 
evidence  should  have  acted  in  the  matter  of 
removal. 

No  case  in  this  state  has  passed  directly 
upon  this  question.  In  Maroney  v.  Paw- 
txxcket,  19  K.  I.  3,  31  Atl.  265,  it  appeared 
that  charges  of  misoonduist  having  been  made 
against  the  petitioner,  an  assessor  of  taxes 
of  the  city  of  Pawtucket,  the  city  council  ap- 
pointed a  committee  "to  give  a  full^  fair  and 
impartial  hearing  to  all  partijes  in  interest 
and  to  report  to  the  city  council  the  results 
of  such  hearing."  The  committee  made  a  re- 
port to  the  city  council  and  the  testimony 
taken  by  the  committee  was  read  to  the  board 
of  aldermen  and  common  council  assembled  in 
joint  convention.  On  the  same  day  the  city 
council  passed  a  vote  finding  the  petitioner 
guilty  of  misconduct  in  office  and  removing 
him  from  his  office.  Under  the  charter  of  the 
city  of  Pawtucket,  "The  city  council  may  by 
concurrent  vote  of  tliree-fifths  of  the  members 
elected  to  each  board  remove  from  office  for 
incapacity  or  misconduct  any  officer  elected 
or  appointed  by  them/'  The  court  said: 
'"Though  notice  was  given. to  the  petitioner  of 
the  taking  of  the  testimony  before  the  com- 
mittee of  the  city  council  appointed  for  that 
purpose,  the  record  does  not  disclose  any  no^* 
tice  to  him  of  the  proceeding  before  the  coun- 
cil for  his  removal  from  office,  so  that  he 
could  be  heard  on  the  question  of  Ikis  remova). 
Without  such  opportunity  to  be  heard  the 
proceeding  was  not  sucU  a  trial  aa  is  con- 
templated by  Clause  7  of  the  charter  of  Paw- 


tucket. For  this  reason,  we  are  of  the  opin- 
ion that  the  proceeding  must  be  quashed/' 
It. will  be  noted  that  the  court  does  not  om- 
demn  that  part  [370]  of  the  procedure  which 
involves  the  taking  of  testimony  before  a 
committee  of  the  city  council,  but  places  its 
objection  to  the  proceedings  solely  upon  the 
fact,  that  the  petitioner  had  no  opportunity 
to  appear  before  the  council  and  be  heard  on 
the  question  of  his  removal  after  the  com- 
mittee had  reported;  an  opportunity  which 
was  given  to  the  petitioner  in  the  ease  at 
bar  and  of  which  he  refused  to  take  ad- 
vantage. 

We  are  clearly  of  the  opinion  that  the 
method  of  procedure  adopted  in  this  case 
was  a  reasonable  and  proper  method,  on  the 
part  of  the  city  council,  of  gathering  the  evi- 
dence and  bringing  it  before  that  body  for 
its  consideration  and  determination.  It  is 
not  to  be  expected  or  required  that  a  body 
like  the  city  council,  which  has  under  the 
charter  important  legislative  and  administra- 
tive functions  in  the  conduct  of  the  affairs  of 
the  city  and  the  members  of  which  are  men 
of  business  necessarily  requiring  time  for 
their  own  affairs,  should  sit  as  a  whole  for 
the  purpose  of  listening  to  all  the  witnesses 
produced  in  the  course  of  a  protracted  investi- 
gation of  this  character;  while  it  is  proper 
that  they  should  do  so»  if  they  see  fit,  in  our 
opiniofi,  the  method,  of  reference  to  a  commit- 
ter to  take  the  evidence  and  report,  was  an 
orderly  and  proper  method  well  calculated  to 
arrive  at  just  results  and  in  fact  gave  to  the 
petitioner  a  better  opportunity  to  present  all 
of  his  evidence  and  to  be  heard  at  length 
thereon  than  would  have  been  possible  if  the 
whole  city  council  had  .sat  aa  a  body  during 
ail  of  the  forty-tliree  hearings.  The  languagi* 
of  Cockburn,  C.  J.,  quoted  in  the  case  of 
Osgood  V.  Nelson  (supra)-  41  L.  J.  Q.  B. 
(£ng.)  329,  at  p..  333,  is  quite  appropriate 
in  this  connection:  "It  is  true  that  the  Court 
of  Common  Council  did  not  themselves  hear 
the  evidence,  but  that  arose  from  the  cir- 
cumstances of  the  case.  Where  there  is  a 
tribunal  of  some  360  persons,  you  cannot 
expect  them,  to  sit  down  altogether  whilst  a 
long  enquiry  of  several  days  goes  on.  But 
the  facts  of  tJic  case  must  be  submitted  in 
some  way  to  those  who  have  decided  it;  and 
the  evidence  having  bee^  printed  and  circu- 
lated [371]  amongst  all  the  members  of  the 
council,  we  must  take  it  that  those  gentle- 
men did  not  come  to  the  council  to  discharge 
ao  important  a  function  as  that  of  determin- 
ing on  the  dismissal  from  his  office  of  a  gentle- 
man like  Mr.  Osgood  without  having  ex- 
amined that  evidence  so  submitted  to  them.'* 

It  is  contended  on  behalf  of  the  petitioner 
that  although  the  respondents  have  brought 
before  this  court  the  numerous  printed  vol- 
umes of  testimony  taken  before  the  committee. 
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and  which  were  placed  before  the  members 
of  the  city  council  prior  to  the  time  when  the 
petitioner  had  his  opportunity  to  appear  ajid 
be  heard,  Aiicb  testimony  ia  no  part  of  the 
record  before  this  court,  although  certified 
with  the  record  by  the  city  clerk.  It  is  true 
that  it  has  been  held  by  this  court  that,  upon 
proceedings  in  certiorari,  the  eridence  taken 
before  the  inferior  tribunal  forms  no  part  of 
the  record  proper  aiid  that  "the  purpose  of 
certiorari  is  to  cotrect  errors  of  law,  and  not 
to  review  findings  of  fact."  Maroney  v.  Paw- 
tucket,  19  R.  I.  3,  31  Atl.  265;  Smith  ▼. 
BurrillTiHe,  19  R.  I.  61,  63,  31  Atl.  578,  and 
in  accordance  with  these  Views  we  have*  nob 
examined  said  testimony  with  any  purpose 
to  review  findings  of  fact.  But  it  is  apparent 
from  the  allegations  of  the  petition  that  the 
charges  against  the  petitioner  were  of  a  sub- 
stantial character,'  and  that  if  they  were 
foimd  to  be  true  they  furnished  ample  ground 
for  the  action  of  the  city  council  in  his  re- 
moval from  office  for  misconduct;  and  it  is 
further  apparent  from  an  examination  of  the 
record  which  does  include  the  report  of  the 
committee  and  all  the  proceedings  before  the 
city  council  that  there  was  material  evidence 
of  a  substantial  character,  in  support  of  the 
charges,  taken  before  the  committee  and  by 
tliem  placed  before  and  considered  by  the 
city  council,  upon  which  the  city  council  was 
justified  in  finding  the  defendant  guilty.  We 
have  looked  into  the  proceedings  so  far  as  to 
assure  ourselves  that'  the  city  council,  in 
exercising  its  Jurisdiction  of  removal  acted 
upon*  serious  and  substantial  grounds,  sup- 
ported by  competent  evidtoce,  and  that  there 
was  just  and  reasonable  cause  for  their  [372] 
action.  Keenan  v.  Good\Hn,  17  R.  I.  649,  24 
Atl.  148;  O'Brien  v.  Pawtucket,  2fO  Tl.  I.  49, 
37  Atl.  302,  530;  Osgood  v.  Nelson,  supra. 
When,  after  due  notice  to  the  petitioner,  the 
city  council  as  a  whole  met  in  special  session 
for  the  express  purpose  of  giving  to  the 
petitioner  the  hearing  to  which  he  was  en- 
titled under  the  general  principles  recognized 
by  all  the  cases  cited,  it  is.  tcr  be  presumed 
that  they  were  acting  in  good  faith  and  that 
they  intended  to  give  him  the  fullest  oppor- 
tunity to  be  heard;  He  mtglft  thetii  if  he  saw 
fit,  either  by  counsel  or  individually  bave 
criticised  the  testimony  and  pointed  out  its 
weaknesses,  or  mistakes  if  any;  he  might 
have  offered  material  assistance  to  the  mem- 
bers thereof  in  the  examination  and  consid- 
eration of  the  testimony.  If  he  was  not 
satisfied  that  they  had  given  aU  necessary 
examination  to  the  evidence  before  them^  thfen 
was  his  opportunity  to  see  that  they  did  so, 
and  to  place  the  matter  of  bis  defence  before 
them  in  such  light  that  they  would  be  com- 
pelled to  give  it  consideration.  But  he  saw 
fit  to  refuse  the  opportunity,  relying  upon  his 
general    protest   denying   their   jurisdiction; 


and  it 'is  too  late  for  him  i^ow  to  complain  of 
the  result.  W«  are  n6t  to  assume,  as  the 
petitioner  urges  us  ta  do,  that  the  city  council 
did  not  examine  or  consider  the  evidence 
submitted  by  the  committee;  rather,  in  view 
of  the  plain  terms  of  the  final  resolution, 
we  are  to  assume  that  they  did  Consider  the 
evidence-  in  accordance  with  their  duty;  and 
did  make  their  findings  in  accordance  there- 
with. We  are  of  the  opinion  that  the  eity 
council  did  all  that  it  was  legally  boimd  to 
do  in  the  premises  and  that  no  ground  exists 
for  any  interference  with  their  action. 

The  appeal  from  the  judgment  of  the  Su" 
peftor  Court  denying  the  writ  of  mandamus 
(in  the  first  case)  is  dismissed,  the  judgment 
of  the  Superior  Court  is  affirmed  and  that 
case  is  remanded  tb'the  Superior' Court  fmr 
further   proceedings. 

'^e  petition  for  k  infit  of  certiorari   (iu 
the  second  ease)'  is  denied  and  dismissed. 


•    HOTS. 

•  '  * 

Power  of  Body,  HaTliif;  Authority  to, 
Reatove  Pnblio  Officer  to  Appoint 
Committee  to  Condnct  Hearing. 

The  reported  case  holds  that  a  body  vested 
with  the  power  to  remove  a  public  oflicer  may 
appoint  a  committee  to  conduct  the  hearing' 
and  take  the  evidence,  and  may  base  its  own' 
action  on  the  evidence  reported  by  that  com- 
mittee. That  holding  finds  support  in  Osgood 
V.  Nelson,  L.  H.  5  H.  L.  (Eng.)  636,  41  L.  J. 
Q.  B.  320,  discussed  at  length  in  the  reported 
case,  and  in  the  recent  case  of  State  v.  Mil- 
waukee, 157  Wis.  505,  147  N.  W.  50,  wherein, 
in  reviewing  the  removal  of  a  tax  commission- 
er by  a  municipal  council,  the  court  said: 
*'The  relator  claims  he  was  denied  a  hearing 
in  two  respects :  First,  because  the  evidence 
was  not  ta^eh  i>efore  the  common  council,' 
but  before  a  committee  thereof,  and  second, 
because  he  was  denied  the  right  to  be  heard 
by  the  common  council  by  attorney  before  it 
acted-  upon  the  report  of  the  committee.  Tlie 
first  challenge  of  the  regularity  of  the  pro- 
ceedings We  hold  not  well  taken.  It  is  a 
familiar  practice  in  legal  proceedings  to  refer 
the  taking  of  evidence  to  a  referee  or  person 
other  than  the  court  and  to  report  such  evi- 
dence as  well  as  the  conclusions  of  the  referee 
or  person  taking  tbe  evidence  thereon  to  the 
court  to  act  upon.  Evidence  so  taken,  report- 
ed, and  acted  upon  by  the  court  must  in 
contemplation  of  law  be  deemed  taken  before 
the  couT-t.  The  necessity  of  so  taking  testi- 
mony by  courts  is  quite  apparent  to  those 
conversant  with  judicial  proceedings.  Much 
more  so  was  there'  a  necessity  for  the  ap- 
pointment of  a  committee  to  take  the  evidence 
in  this  proceeding.    Over  four  hundred  print- 
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ed,  pages  of  testimony  are  reported  to  thia 
courts  the  taking  of  which,  with  inter miesiona, 
required  weeks  of  time.  It  was  Aot  prac- 
ticable lor  all  the  members  of  the  commpn 
council  to  devote  sp  much  time  to  it.  AH  the. 
evidence  taken  was.  read  to  the  common  coun- 
cil before  it  acted  upon  the  report  of  the 
committee.  It  must  therefore,  in  contempla-, 
tioa  of  law,  be  deemed  to  have  been  taken 
before  the  common  council,  and  that  in  this 
respect  the  proceeding  was  regular."  In 
Eutter  V,  Burke  (Vt.)  93  Atl.  842,  the  hold-, 
ing  in  the  reported  case  was  discussed  without 
a  definite  decision  thereon,  the  court  saying : 
"The  case  against  the  commissioners  was  evi-. 
deutly  presented  to  the  city  council  on  the 
theory,  thai  the  evidence  taken  by  the  alder- 
manic  committee  as  sliown  by  the  transcript 
was  available  in  the  further  hearing.  The 
right  of  a  city  council  to  remove  for  cause 
upon  evidence  taken  and  reported,  by  a  com- 
mittee, if  certain  requirements  have  been 
complied  with,  is  sustained  by  Chace  v.  Provi- 
dence, 36  R.  I.  331,  89  Atl.  1066,  a  Rhode 
Island  case  decided  in  1014  on  a  full  review 
of  the  authorities.  The  petitioner  in  that 
case  objected  that'  he  was  tried  and  found 
guilty  by  a  committee,'  that  the  cotincil  sim- 
ply accepted  and  acted  on  their  report, 
witliout  any  evideijce  having  been  placed 
before  it  or  taken  by  it,  and  that  he  had  a 
right  to  have  the  witnesses  for  and  against 
him  produced  and  examined  before  the  city 
council  itself.  The  court  considered  tha^  this 
claim  of  right  was  without  foundation  in 
reason  or  authority,  that  the  taking  of  evi- 
dence by  an  authorized  committee  to  be  acted 
upon  by  the  whple  body  was  a  reasonable  and 
proper  procedure,  and  that  no  special  statute 
or  ordinance  was  needed  to  give  it  validity. 
The  court  supported  its  position  by  quoting 
freely  from  Osgood  v.  Nelson,  41  L.  J.  Q.  B.. 
(;^;ng.)  329,  a*  case  relating  to  the  powers  of 
the  court  of  com^mon  council  of  L6ndon,  the 
final  decision  of  which  was  by  t'he  House  of 
Lords.  But  .  if  we  were  to  adopt  the 
doctrine  of  these  cases  it  vould  not  avail 
the  petitionees.  If  .  the  testimony  taken 
by  the  committee  was  to  be  used  in  the 
hearing  before  the  council,  it  was  necessary 
that  the  commissioners  have  the  same  notice 
of  the  proceeding  and  the  same  presejita- 
tion  of  charges  that  were  required  for  a 
hearing  by  the  couqcil  in  the  first  instance. 
There  is  nothing  to  show  that  any  notice  was 
given  or  charges  served*  There  is  nothing 
that  would  justify  us  in  assuming  that  Mr. 
Kidder  represented  the  commissioners  before 
the  committee.  It  is  true  that  he  spoke 
several  times  as  if  the  commissioners  were 
coming  in  later,  and  announced  near  the  close 
of  the  hearing  that  they  were  not  coming  in. 
There  is  nothing  in  this  that  carries  any  ini- 
pUcation  of  an  authority  to  represent." 


In  accord  with  the  holding  of  the  reported 
case  it  has  been  held  that  a  body  having  the 
power  to  remove  a  municipal  employee  may 
delegate  to  one  of  its  number  the  taking  of 
evidence.  People  v.  Board  of  Police,  93  X.  Y. 
97;  People  v.  Board  of  Police,  98  N.  Y.  332; 
People  V.  AlcClave,  123  N.  Y.  512,  25  N.  E. 
1047.  A  contrary  vi,ew  was  taken  in  Jack- 
sonville V.  Allen,  25  111.  App.  54;  but  in 
People  V.  Chicago,  234  111.  416,  84  N.  E.  1044, 
a  statute  authorizing  the  appointment  by  the 
civil  service  commission  of  a  trial  board 
to  hear  proceedings  for  removal  was  sus- 
tained, the  court  saying:  "As  we  understand 
the  ruling  of  the  trial  court  on  the  proposi- 
tion of  law  in  question,  it  was  held  tiiat  the 
part  of  section  1^  of  said  Civil  Service  act 
which  authorizes  the  civ^l  service  commission 
to  allow  the  investigation  to  be  conducted 
before  an  officer  or  board  appointed  by  it, 
rather  than  by. the  commission  itself,  was  a 
delegation  of  judicial  power  and  therefore 
unconstitutional.  If  the  civil  service  eommis- 
sion,  in  hearing  such  charges,  would  not 
exercise  judicial  functions,  it  is  difficult  to 
see  how  it  delegates  judicial  functions  to  the 
boar.d  or  officer  designated  to  investigate  the 
charges,  when  such  board  or  ofiicer  exercises 
no  greater  power  in  the  investigation  than 
would  the  commission  itself.  Indeed,  this 
trial  bqard  did  pot  exercise  as  great  a  power 
as  the  commission,  as  it  only  had  authority 
to  hear  the  charges  and  recommend  action, 
subject  to  approval  or  disapproval  by  the 
commission.  Said  section  12  specifically  pro- 
vides that  these  investigations  may  be  con- 
ducted by  such  boards  or  officers,  and  the 
reasoning, of  this  court  in  People  v.  Kipley, 
171  111.  44,  and  Chicago  v.  People,  210  111. 
84,  is  conclusive  as  to. the  constitutionality 
of  this  provision." 
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Taxation  «—  LiAiits  on  Taxing  Powor  ^ 
Publio  Pnrehaae. 

In  addition  to  the  limitations  on  the  Leg- 
islature of  a  state  contained  in  the  federal  and 
state  Constitutions,  the  Legislature  is  further 
subject  in  the  passive  of  legislation  to  the 
limitations  whidi  inhere  in  the  nature  of  our 
form  of  government,  such  lis  that  the  power 


BS  La. 
of  taxaj^ioB  eaQ.,be  validly  exercised  pnly  ipr 
a  public  purpoae'y  etc. 

[See  16  Am.  St.  Rep.  365.1 

Municipal    GorporatioA    —    Pow«r    to 
Operate  Ice  Plant, 

Const,  art.  224,  provides  that  the  taxing 
power  may  he  exercised  by  the  General  As- 
sembly for  dtate  purposes  and  by  parishes 
and  municipal  corporations  and  public  boards, 
under  authority  delegated  by  the  General 
Aas^Dbiy  for  paxish,.  munJicipal  and  locai  pur- 
poses '^strictly'f  public  in  their  nature.  Held, 
that  the  word  "strict"  was  used  in  the  sense 
of  exact;  accurate;  precise;  undeviating; 
governed  or  governing  by  exact  rules ;  and 
"strictly"  as  in  a  strict  manner;  closely, 
precisely,  rigorously;  stringently;  postively; 
and  that  the  construction  and  maintenance 
of  a  municipal  ice  plant  by  a  small  city- oper- 
ating a  municipal  waterworks  and  electrie 
lighting  aystem  was  not  '^strictly",  a  public 
activity,  and  oould  not  be  maintaine4  by  the 
exercise  of  the  taxing  power. 

LSee  note  at  end  of  inis  case.] 

Taxation  -^  Pmrpoee   of   Tax  —  What 
Constitntea  ^nblio  Serv^oe, 

The  term  "public  service,"  within  the  rule 
that  taxes  can  be  laid  only  for  public  pur- 
poses, is  not  fulfilled  by  an  activity  whereby 
the  private  interests  of  many  individuals  are 
fulfilled^  the  teat  in  general  being  w<bether 
the  objeci6:>or  purposes  have  been  considered 
necessary .  to  the  support  and  for  the  proper 
use  of  the  government,  whether  state  or 
municipal. 

Gonatitutio^&al  Iaw  -r  If atnre  of  Police 
Power. 

The  term  "police  power"  has  a  meaning 
coextensive  with  sovereign  power  or  sovereign- 
ty. Ab  understood  in  American  constitution- 
al law,  the  term  denotes  the  power  of  the 
state  to  impose  tiiose  restraints  on  private 
rights  which  are  nedeasary  for  the  general 
welfare  of  all»  and,  is  but  the  power  to  enforce 
the  maxim,  "Sic  uf ^re  tuo  .  ut  alienum  non 
laedaa."  It  is  the  power  to  regulate  the 
business  of  others,  and  not  a  power  to  go 
into  business. 

[See  6  R.  C.  L:  tit.  Consiituiional  Law,  p. 
183.] 

Appeal  from  Fourth  District  Court,  Parish 
of  Lincoln:     HoiSTEADy  Judge.  • 

Aetion  to  annul  ordinance  and  for  injunc*- 
tion.  Union  Ice  and  Coal  Company,  plaiatiff, 
and  Town  of  Ruston,  defendant.  Judgment 
for  defendant.  Plaintaff  appeals.  The  faets 
are  stated  in  the  opinion.    Kevebseik 

Barkadale  d  Barfctdaie  for  appellant. 

8.  D.  Pearce  and  F»  W.  Price  for  appellee. 

[899]  Pkovostt,  J. — ^The  town  council  of 
the  town  of  Huston-  having  adopted  an  ordi- 
nance providing  for  the  purchase  and  installa- 
tion of  an  ice  manufacturing  plant,  to  be 
operated  in  connection  with  its  water  and 
electric  Ugbt  plant  for  the  production  of  ice 
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to  be  sold  to  the  inhabitants  of  the  town, 
the  plaintiff  company,  and  ice-manufacturing 
company,  which  had  theretofore  been  furnish- 
ing ice  to  the  town,  brought  this  suit,  in  its 
quality  of  a  taxpayer^  to  annul  the  ordinance, 
and  enjoin  its  execution. 

The  ordinance  is  said  by  plaintiff  to  con- 
travene articles  46,  58,  227,  203,  270,  and  287 
of  the  state  Constitution;  but,  while  these 
grounds  are  not  waived  in  the  argument, 
[900]  they  are  evidently  not  insisted  on  with 
any  great  confidence .  in  their  merit.  The 
main  ground,  to  which  the  bulk  of  the  brief 
of  plaintiff  is  devoted,  and  to  which  we  shall 
confine  ourselves,  is  that  the  cost  of  said  ice- 
manufacturing  plant  is  proposed  to  be  paid 
in  part  out  of  revenues  derived  from  taxa- 
tion; and  that  the  power  of  taxation  can  be 
exercised  only  for  public  purposes;  and  that 
the  manufacturing  of  ice  by  a  town  for  sale 
to  the  inhabitants  of  the  town  is  not  a  public 
purpose. 

Act  No.  3,  p.  128,  of  1912,  amending  act 
JS^o.  136  of  .1898,  provides  as  follows: 

"The  mayor  and  board  of  aldermen  of  every 
city  and  to^n  owning^  maintaining  and  oper- 
ating either  municipal  waterwprks  pr  electric 
light  system  or  both  i^all  have  the  additional 
power  to  install,  own,  maintain  and  operate 
in  connection  with  such  system,  an  ice-making 
plant  for  the  purpose  of  supplying  its  inhabi- 
.tants  with  ice,  and  to  prescribe  the  rates  at 
which  ice  shall  be  supplied  to  its  inhabitants." 

There  is  no  question,  therefore,  but  that 
the  town  had  authority  to  adopt  said  ordi- 
nance, if  the  conferring  of  such  authority 
was  within  the  power  of  the  Legislature. 

As  we  understand  the  argument  of  the 
learned  counsel  for  the  defendant,  it  is  that 
the  Legislature  "may  do  everything  which  the 
state  Constitution  does  not  prohibit."  This 
is  not  true.  In  addition  to  the  limitations 
contained  in  the  federal  and  state  Constitu- 
tions, there  are  those  limitations  which  in- 
here in  the  nature  of  our  form  pf  govern- 
ment; such  as  that  the  power  of  taxation  can 
be  validly  exercised  only  for  a  public  purpose. 
But,  for  finding  this  particular  limitation,  it 
is  not  necessary,  in  this  state,  to  go  outside 
of  the  Constitution,  for  its  article  224  pro- 
vides as  follows : 

"Art.  224.  The  taxing  power  may  be  exer- 
cised by  the  General  Assembly  for  state  pur- 
poses and  by  parishes  and  municipal  corpora- 
tions and  public  boards,  under  authority 
granted  to  them  by  the  General  Assembly,  for 
parish,  municipal,  and  local  purposes,  strictly 
public  in  their  nature." 

.  [901]  The  several  Constitutions  of  this 
state  prior  to  that  of  1879  contained  no  re- 
striction upon  the  taxation  power  except  those 
of  equality  and  uniformity.  The  Constitution 
of  1879  contained  many  restrictions.  The 
Constitution  of  1898  retained  them,  apd  add- 
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ed  to  them  this  one,  that  the  power  shotkld  be 
exercised  by  municipalities  only  for  purposes 
"strictly  public  in  th«ir  nature.*' 

Our  question  is,  therefore,  whether  the 
establishment  and  operation  of  an  ice  plant 
for  making  ice  to  be  sold  to  the  townspeople 
is  a  "purpose  strictly  public  in  its  nature." 

It  may  be  wdl  to  premise  that,  in  a  case 
such  as  this,  where  a  municipality  is  about 
to  contract  fot  ah  expenditure  that  will  have 
to  be  met,  in  whole  or  in  part,  by  taxation, 
the  taxpayer  who,  like  the  plaintiff  in  this 
case,  intends  to  resist  the  tax,  does  not  have 
to  wait  until  the  tax  has  been  actually  im-^ 
posed,  or  until  his  property  is  being  seized  to 
satisfy  it,  but  that  he  may  attack  the  ordi- 
nance itself  which  authdrisies  the  expenditure 
to  be  incurried;  indeed,  that  that  is  the  proper 
course  for  him  to  pursue.  As  said  by  the 
Supreme  Court  of  the  United  Stateis  in  Citi- 
zens' Sa  v.  etc.  A8S*n  v.  Topeka,  20  Wall.  665, 
660,  22  U.  S.  (L.  ed.)  455-460: 

"The  validity  of  a  contract  which  cari  only 
be  fulfilled  by  a  resort  to  taxation  depends  on 
the  power  to  levy  the  tax  for  that  purpose." 

So  well  settled  is  this  that  the  learned 
counsel  for  defendant  have'  not  made  any 
point  in  that  connection.  See  20  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  1084. 

As  indicating  the  public  nature  of  such  an 
enterprise,  the  learned  counsel  for  defendant 
adduce  the  fact  (not  supported,  by  the  way, 
by  any  evidence  in  the  case)  that  the  United 
States  government  has  established  ice  plants 
of  this  kind  for  supplying  its  own  needs,  not 
for  sale;  and  that  the  city  of  New  York  ts 
meditating  a  like  undertaking.  But,  we 
imagine,  no  one  would  contest  the  right  of 
the  town  of  Ruston  to  do  this  same  thing  if 
[902]  the  town  were  of  proper  size  for  such 
a  thing.  But  Ruston  is  not  a  city,  nor  even  a 
Very  1ai*ge  town. 

The  eilgineer  in  charge  of  the  town  electric 
light  plant  testified  that  an  ice  plant  could 
be  operated  very  economically  in  eonuection 
with  the  electric  light  plant,  because'  it 
would  be  run  during  the  day,  when  the  load 
is  off  of  the  electric  light  plant,  and  there- 
fore with  the  same  engine  and,  to  some  ex- 
tent, by  the  same  employees,  and  with  no 
great  addition  of  fuel.  But-  the  question  in 
such  cases  is  not  whether  the  thing  ca*!!  be 
done  economically  or  not,  but'  whether  the 
doing  of  it  falls  within  the  legitimate  fune- 
tions  of  municipal  government.  The  fact  that 
shoes  and*ready-made  clothing  could  be  man- 
ufactured more  cheaply  by  the  municipality 
in  connection  with  its  public  utilities  would 
not  justify  the  town  in  going  into  the  shoes 
and  clothes  business. 

We  do  not  wish  to  be  understood,  however, 
as  placing  shoes  and  clothes  on  a  parity  with 
ice  in  connection  with  the  possibility  of  their 
production  being,  or  becoming,  a  municipal 


functbn.  While  both  ore  to-day  en  a  pu'ity 
as  articles  of  commerce,  there  is  ihia  differ- 
ence between  them:  That  the  bulkiness  of 
idle  ferideA  its  being  produced  locally  of 
greater  necessity  than  is  the  case  with  shoes 
or  clothes.  Water  and  light  may  be — indeed, 
are — articles  of  commerce  in  towns  unpro- 
vided, with  the  modern  facilities  for  furnish- 
ing both  to  the  inhabitants  more  oonven- 
iently  and  economically;  but  the  funushing 
of  them  to  the  inhabitants  ol  a  town  is  nofw  a 
we11>recdgiiized  municipal  function.  Wheth- 
er, if  it  were  shown  that  ice  can  be  produced 
so  cheaply  in  connection  with  a  town  elec- 
tric ligh,t  plant  as  to  be  classable  almost  as  a 
by-product,  and,  as  such,  be  furnished  to  the 
inhabitants  of  the  town  witii  incomparably 
greater  oonvenienee  and  cheapneas  tbaa  by 
the  ordinary  mode,  a  ease  would  not  be  pre- 
sented tb'wiilch  the  same  reasons  would  in  a 
[903]  measure  be  appticAble  which  justify  the 
furnishing  of  water  and  light  as  municipal 
functions"  We  "^ill'n^it  undertake  to  say.  Such 
proof  has  not  been  made.  Defendant's  engi- 
neer has  merely  shown  that  the  productioD 
uader  those  conditions  would  be  cheaper; 
and  he  admits  that  he  is  no  expert  in  the 
matter,  and  that,  much  of  aisch  infoimatioa 
as- he  possessed  on  the  subject  has  ben  de- 
rived from  interested  sources — ^from  sellera  of 
ice-making  machinery. 

On  the  question  of  what  is  a  public  purpose 
many  illuminating  passages  are  to  be  found 
in  the  decisions,  from  among  which  we  select 
a  few : 

In  People  v.  Salem,  Tp.  20  Mich.  452,  4  Am. 
Rep.  400>  Judge  Cooley,  speaking  for  the  Su- 
preme Court  of  Michigan^  aaid: 

'^But  when  we  examine  the  power  of  taxa^ 
tion  with  a  view  to  ascertain  the  purposes  for 
which  burdens  may  be  imposed  upon  the  pub* 
lie,  we  perceive  at  once  that  necessity  is  not 
the  governing  consideration,  and  that  in 
many  cases  it  has  little  or  nothing  to  do 
with  tlie  question  presented.  Certain  objecta 
must  of  necessity  be  provided  for  under  this 
powelr,  but  in  regard  to  innumerable  other 
objects  for  which  the  atate  imposes  taxes 
upon  its  citizens,  the  question  is  always  one 
of  mere  policy,  and  if  the  taxes  arc  imposed* 
it  is  not  because  it  is  absolutely  necessary 
tliat  those  objects  should-  be  aeoompUshcd, 
but  because,  on  the  whole,:  it  is  deemed  best 
by  the  public  authorities  that  they  should  be. 
On  the  other  hand,  certain  things  of  absolute 
necessity  to  civili^d  society  the  state  is  pre- 
cluded, either  by  express  constitutional  pro- 
visions or  by  necessary  implication,  from 
providing  for  at  all;  and  they  are  left  whol- 
ly to  the  fostering  care  of  private  enterprise 
and  private  liberality.  We  concede,  for  in- 
stance, that  religion  is  essential,  and  tbat 
without  it  we  should  degenerate  to  barbarisB 
and    bratality;    yet   we    prohibit    tlie   state 
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from  burdening  the  citizen  ^ith  it^  aupport^ 
and  w«  content  ourselves  wit^  recognizing 
and  protecting  its  obseryanoe  on  secular 
grounds.  CerjtoU.  professions  and  occupa- 
tions in  life  are  also,  essential,  but  we  have 
no  authority  to  enaploy  the  public  moneys  to 
induce  persons  to  enter  them.  .  The  necessity 
may  be  prj^ssing,  and  to  supply  it  miiy  be; 
in  a  c^rtajm  sense,  to  accomplish,  a  'public 
purpose.;'  but  it  is  not  a  purpose  for  whi^h 
the  power  of  )bt.xation  may  be  employed.  Th9 
public  necessity  for  an  educated  and  skillful 
physician  in  some  particular  locality  may  be 
great  and  pressing;  yet»  if  the  people  should 
be  taxed  to  hire  one  to  locate  theri^,  the 
common  voice  would  exclaim  tha^  the  public 
moneys  [904]  were  beup^  devoted  to  a.  private 
purpose.  The  opening  of  a  new.  street  in  a 
city  or  yilj^vge  may  be  of  triflifig  pjublic  im- 
portance as  compared  with  the  location  with- 
in it  of.  some  new  business  or,  manufacture; 
but>  while  the  right  to  pay  out  the  public 
fimds  for  the  one  would, be  unquestionable, 
the  other,  by  common  consent,  is  classified  as 
a  private  interest,  which  the  pubUc  can  aid 
as  individuala  11  they  see  ilt,  while  they  are 
not  permited  to. employ  the  machinery  of 
the  goyernment  to  that  end.  Indeed,  the 
opening  of  a  new  .street  in  the  outskirts  of  a 
city  is:  generaUy  very  much  more  a  matter 
of  private  Interest  than. of  public  concern;  flo 
much  so  that  the  owner,  of  th^  land  volun- 
tajrily  throws  it  open  to  the  public  without 
compensation.  Yet,  ^ven  \a  a  case  where  the 
public  authorities  did  not  regard  the  street 
as  of  sufficient  importance  to  ind^ce  their 
taking  the  nieeesaary  action  to  secure  ^t,  it 
.would  not  be  doubted  that  the  moment  they 
shoiiild  consent  to  accept  it .  as  a  gift  :the 
street  would  at  once  become  a  pi^blic  object 
and  purpose,  upon  which  the  pubUc  funds 
might  be  expended  with  no  more  restraint^ 
upon  the  action  of  th,e  authorities  in  that 
particular  than  if  it  .WQrc  the  most  prominei^t 
and  essential  thoroitghffir^  of  the  city. 

"By  common  consent^  also,  a  large  porr 
tion  of  the  most  urgent  needs  of  society  are 
regulated  exiflusively  to  th«  law  of .  den^ and 
and  supply.  It  is  thia  in  its  natjui'al  operU'- 
tion,  and  without  ^e  interference  of  the 
government,  that,  gives  us  the  proper,  propor* 
tion  of  tillers  of  the  soil,  artisanS)  manu- 
facturers, merchants,,  ^nd  professional  men, 
and  that  determines  when .  and,  where  they 
shall; give,  to  society  ,the  benefit  of.  ^i^ir 
particular  sexviicea  However  great  the  nee4 
in  the  direction  of  sny  particular  eaUing„  t)^e 
interference  of  the  government  is  not  tolerfitr 
ed,  because,  though  it  might  be  supplying  a 
public  want,  it  is*  considered  fLs  invading,  the 
domain  ti^it  belongs  exclusively  to,  private  in- 
clina tion  and  enterprise..  We  perceive,  %heier 
fore,  that  the  term /public  purposes/  as.  em* 
pk»yed  to  denota  the  objecta  fo%  which  taxes 
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may  be  levied*  has  no  relation  to  the  urgency 
Qi  the  public  need,  or  to  the  extent  of  the 
public  benefi-t  which  is  to  follow.  It  is,  on  the 
other  hand,  merely  a  term  of  classification, 
to  distinguish  the  object  for  which,  according 
to  settled  usage,  the  government  is  to  provide, 
from  those  which,  by  the  like  us^ige,  are 
left  to  private  inclination^  interest,  or. liber- 
ality." 

In  Citizens'  Sav.  etc.  Ass'n  v.  Top^a,  20 
Wall.  655,  664,  22  U.  S.  (L.  ed.)  45o-461, 
the  Supreme  Court  of  the  United  States, 
speaking  through  Justice  Miller,  said : 

"It  is  undoubtedly  the  duty  of  the  Legisla- 
ture which  imposes  or  authorizes  municipali- 
ties to  impose  a  tax,  to  see  that  it  is  not 
to  be  used  for  purposes  of  private  interest 
instead  of  a  public  use,  and  the  courts  can 
only  be  justified  [9051  in  interposing  when  a 
violation  of  this  principal  is  clear  and  the 
reason  for  interference  cogent.  And,  in 
deciding  whether,  in  Uie  given  case,  the  object 
for  which  the  taxes  are  assessed  falls  upon 
the  on^  aide  or  the  other  of  this  line,  they 
must  be  governed  mainly  by  the  course  and 
usage  of,  the  government,  the  objects  for 
which,  taxes  have  been,  customarily  and  by 
long  course  of  legislation,  levied,  what  ob- 
jects or  purposes  have  been  considered  neces- 
sary to  the  support  and  for  the  proper  use 
ol  the  government,  whetlier  state  or  munici- 
pal. Whatever  lawfully  pertains  to  this  and 
is  aanctioned  by  time  &nd  the  acquiescence  of 
the  people  may  well  ba  held  to  belong  to  the 
public  use,  and  proper  for  the  maintenance 
of  good  government,  though  this  may  not  be 
the  only  criterion  of  rightful  taxation." 

The  rigors  of  the  New  England  winter 
making  it  highly  desirable  that  the  munici- 
palities should  be  allowed. to  become  dispen- 
saries of  fuel,  coal  and  wood,  to  their  inhab- 
itants at  a  redi^ced  rate,  the  Legislature  of 
Massachusetts,  in  1892,  concluded  to  give 
this  authority  to  the  towns  of  that  state,  if  it 
could  do  so  constitutionally j  but  having  its 
doubts  on  the  subject,  submitted  the  question 
to .  the  judges  of  the  Supreme  Court.  The 
answer  of  the  judges,  reported  155  Mass,  601, 
30  N.  £.  1143,  15  L.R.A.  810,  is  a  full  discus- 
sion  of  the  question  of  .what  is  a  pubUc  pur- 
pose and  is  as  follows: 

"Whether  the  Legislature  can  authorize  a 
city  or, town  to  buy  fuel,  coal  and  wood,  and 
to  sell  them  to  its  inhabitants  fof  fuel,  must 
be  determined  by,  considering,  whether  the 
carrying  on  of  ^  such  a  business  for  the  be^^^t 
of  the  inhabitants  can  be  regarded  as  a  pub: 
lie  aervice.  This  inquiry  underlies  all  the 
questions  o^.  which  our  opinion  is  require4- 
If  such  a  business  is  to  be  carried  oi;!,  it. must 
be  with  money  raised  by  taxation.  It  is  set- 
tledr  th^t  the  Legislature  can  authorize  a 
city  or  town  to  tax  its  inhabitants  .only  for 
public  purposes.    Thia  ia  ^ot  only  the  law  of 
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^18  commonwealth,  but  of  the  states  general'- 
ly,  and  of  the  United  States.  The  following 
are  some  of  the  decisions  or  opinions  on  the 
subject:  Kingman  v.  Brockton,  153  Mass. 
256,  26  N.  E.  098;  11  L.R.A.  123;  Opinion  of 
Justices,  150  Mass.  592,  24  N.  E.  1084,  « 
L.K.A.  487;  Mead  v.  Acton,  139  Majss.  341, 
1  N.  E.  413;  Lowell  v.  Boston,  111  Mass.  454, 
15  Am.  Rep.  39;  State  v.  Osawkee  Tp.  14 
Kan.  418,  19  Am.  Rep.  99;  Mather  v.  Ottawa, 
114  111.  659,  3  N.  E.  216;  Citizens'  Sav.  etc. 
Ass'n  V.  Topeka,  20  Wall.  655,  22  U.  S.  (L. 
ed.)  456;  Ottawa  v.  Carey,  108  U.  S.  110,  2 
S.  Ct.  361,  27  U.  S.  (L.  ed.)  669;  Atty.-Gen. 
V.  Eau  aaire,  37  Wis.  [906]  400;  State  v. 
Eau  Claire,  40  Wis.  533;  Allen  v.  Jay,  60 
Me.  124, 11  Am.  Rep.  185;  Opinion  of  Justices, 
58  Me.  590,  appendix. 

"It  is  not  easy  to  determine  in  every  case 
whether  a  benefit  conferred  upon  many  in- 
dividuals in  a  community  can  be '  called  a 
'public  service,*  within  the  meaning  of  the 
rule  that  taxes  can  be  laid  only  for  public 
purposes.  In  general,  however,  it  may  be 
said  that  the  promotion  by  taxation  of  the 
private  interest  of  many  individuals  is  not 
a  public  service,  within  the  meaning  of  the 
Constitution.  The  preamble  of  the  Constitu- 
tion declares  that:  The  end  of  the  insti-> 
tution,  maintenance,  and  administration  of 
government  is  to  secure  the  existence  of  the 
body  politic;  to  protect  it,  and  furnish  the 
individuals  who  compose  it  with  the  power 
of  enjoying  in  safety  and  tranquility  their 
natural  rights  and  the  blessings  of  life.'  It 
is  declared  in  part  1,  art  1:  'That  all  men 
are  born  free  and  equal  and  have  -  certain 
natural,  essential  and  inalienable  rights; 
among  which  may  be  reckoned  the  right  of 
enjoying  and  def^ndii^g  their  lives  and  liber- 
ties; that  of  acquiring,  possessing,  and  pro- 
tecting property;  in  fine,  that  of  seeking  and 
obtaining  their  safety  and  happiness.'  Con- 
stitutional questions  concerning  the  power  of 
taxation  necessarily  are  largely  historical 
questions.  The  Constitution  must  be  inter- 
preted as  any  othelr  instrument  witli  referenco 
to  the  circumstances  under'  which  it  was 
framed  and  adopted.  It  is  not  necessary  to 
show  that  the  mien  who  framed  it  or  Who 
adopted  It  had  in  mind  everything  which  by 
construction  mav  be  found  in  it,  but  some 
regard  must  be  had  to  the  modes  of  thought 
and  action  on  political  subjects  then  prevail- 
ing, to  the  discussions  upon  the  nature  of  the 
government  to  be  established,  to  the  meaning 
of  the  language  used  as  then  understood,  and 
to  the  grounds  on  which  the  adoption  or  re- 
jection of  the  Constitution  was  advocated  be- 
fore the  people.  We  know  of  nothing  in  the 
history  of  the  adoption  of  the  Constitution 
that  gives  auy  countenance  to  the  theory  that 
the  buying  and  selling  of  such  articles  as  coal 
and  wood  for  tiie  use  of  the  inhabitants  waa 


regarded  at  that  time  as  one  of  the  oi 
functions  of  the  goyemment  whieh  was  to  be 
established.  There  are  nowh^e  in  the  Con- 
stitution any  provisibns  which  tend  to  show 
that  the  government  was  established  for  the 
purpose  of  carrying  on  the  buying  and  fielling 
of  such  metchandise  aki,  at  the  time  the  Con- 
stitutibn  was  adopted,  was  usually  bought 
and  sold  by  individuals,  and  with  which  in- 
dividuals were  able  to  supply  the  commuBity, 
no  matter  how  essential  the  business  might 
be  to  the  welfare  of  the  inhabitants.  The  ob- 
jects of  the  Constitution  waa  to  protect  in- 
dividuals in  their  rights  to  carry  on  the 
customary  business  of  life,  rather  thma  to 
authorize*  the  commonwealth  or  the  'towns, 
parishes,  precincts,  and  other  bodies  politie' 
to  undertake  what  had  usually  been  left  to 
the  pHvate  enterprise  of  individuals.  In  the 
opinion  in'  Citizens'  Sav.  etc.  Ass'n  ▼.  Topeka, 
20  Wall.  656,  064,  22  U.  8.  (L.  ed.)  455,  451, 
the  Supreme  Court  [907]  <^  the  United  States 
say:  'tt  is  tindoubtedty  the  duty  of  the 
Legislature  Which  imposes  or  autiiorises  mn- 
nicipalities  to  impose  a  tax  to  see  thnt  it  is 
not  to  be  used  for  purposes  of  privnte  intereai 
instead  of  a  public  use,  and  the 
only  b^  justified  in  interposing  when  a 
tion  of  this  princif^le  is  clear  and  the 
for  interference  cogent:  '  And  im  decidSiig 
whether,'  in  the  given  ca^ie,  the  object  for 
which  the  taxes  are  assessed  falls  npon  the 
one  side  or  the  other  of  this  line,  thej 
be  governed  mainly  by  the  course  and 
of  the  government,  the  objects  for  whieh  taxes 
have  be^  customarfly,  and  by  long  course  d 
Ugislation,  levied,  what  objects  or  purposes 
have  been  considered  neeessary  to  the  support 
and  for  the'  propel  use  of  the  gorerBment, 
whether  state  or  municipal/ 

"The  early  usages  of  towns  undoubtedly 
did  not  exhaust  the  authority  whieh  the  Leg- 
islature can  confer  upon  nninicipalitiee  to 
levy  taxes.  Cities  and  towns,  lawse  the  adop- 
tion of  the  Constitution,  have  been  authorized 
to  levy  taxes  for  mahy  dther  purposes  than 
those  for  which  taxes  were  then  levied.  Up 
to  the  present  time,  however,  none  of  the  pnr^ 
poses  for  which  cities  and  towns  have  bees 
authorized  to  raise  money  has  inclnded  any- 
thing in  the'  nature*  of  irhat  is  commonly 
called  trade  or  commei^ial  business.  In- 
stances ean  be  fiound  of  aome  very  carious 
legislation- by  towns  in  the  colonial  and  pro- 
vincial tim^,  som<i  of  which'  would-  certainlr 
now  be  thought  to  be  beyond  the  powers  ttf 
towns  under  the  Cotistitntion.  -  Whatever  the 
theory  wari,  towns  in  fact  under  the  colony 
Charter,  and  for  some  tiihe  under  the  province 
charter,  often  ac^ted  as  if  theFr  powers  were 
limited  only  by  the  opinion  of  the  inhabitants 
as  to  what  was  best  to  be  done.  This  waa 
the  result  of  their  peculiar  situation  and  eon- 
ilittoh,  and  the  powers  df  tulwna  or  of  the 
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general  court  were  not  much  considered.  The 
exercise  of  these  extraordinary  powers,  how- 
ever,  gradually  died  out.  The  purposes  for. 
which,  by  the  province  laws,  towns  were  au- 
thorized to  raise  money  were  for  the  mainte- 
nance of  highways,  the  support  of  the  min- 
istry, schools,  and  the  poor,  and  for  the 
defraying  of  other  necessary  charges  arising 
within  the  town:  The  words  'necessary 
charges'  are  still  retained  in  the  statutes,  but 
they  have  been  strictly  construed  by  tlie 
courts.  We  do  not  find  either  in  the  colony 
or  the  province  laws  any  legislation  relating 
to  the  buying  and  selling  of  coal  or  wood  by 
towns  for  the  use  of  the  inhabitants,  or  any 
legislation  on  any  similar  subject.  It  is  pos- 
sible that  there  may  be  found  in  the  records 
of  some  town  a  vote  or  votes  showing  that 
the  town,  in  an  emergency,  was  authorized 
to  buy  wood  or  coal  for  the  purpose  of  sup- 
plying its  inhabitants  with  fuel,  but  we  have 
not  found  any.  Certainly  it  was  not  usual 
for  towns  to  supply  their  inhabitants  with 
fuel,  unless  they  were  paupers.  Neither  was 
it  usual  for  towns  to  supply  their  inhabitants 
with  grain  or  other  commodities.  We  know 
of  no  instance  of  this  being  done,  except 
by  the  town  of  Boston.  In  the  fall  of  1713 
[908]  there  was  a  scarcity  of  grain,  and  the 
general  court  prohibited  the  exportation  of  it. 
1  Pro.  Laws,  State  Ed.  p.  226.  The  Town 
of  Boston,  in  March,  1713-14,  voted  to  lay 
in  a  stock  of  grain  to  the  amount  of  5,000 
bushels  of  corn,  and  to  store  it  in  some  con- 
venient place,  and  it  was  left  to  the  selectmen 
to  dispose  of  it  as  they  saw  fit.  Kighth 
Report  of  Record  Commissioners,  pp.  101,  104. 
After  that,  as  shown  by  the  records,  the  town 
regularly  bought  and  stored  grain  and  sold 
it  to  the  inhabitants,  as  late  as  1775,  and  per- 
haps later,  and  it  established' two  granaries, 
one  of  which,  in  the  commoh,  remained  in 
use  probably  as  long  as  the  town  bought  and 
sold  grain.  Whether,  after  the  Revolution, 
the  to^n  continued  to  buy  grain  we  are  not 
informed,  as  the  records  have  hot  been  print- 
ed. The  amount  which  could  be  sold  to  any 
one  person  was  often  limited  to  a  few  bushels 
at  a  time.  The  report  of  a  committee  in  177^ 
shows  that  from  March,  1769,  to  March,  1774, 
the  quantity  of  corn  and  rye  purchased  was 
5,836  bushels,  and  that  the  stock  on  hand 
was  376  blishels.  It  is  apptirent  that  the 
original  purpose  was  to  provide  against  a 
famine,  and  that  it  was  not  the  intention  of 
the  town  to  assume  the  business  of  buying 
and  selling  all  the  grain  wliich  the  inhabi- 
tants needed,  but  of  keeping  such  an  amount 
in  store  as  was  necessary  in  order  that  small 
quantities  might  be  obtained,  particularly  by 
the  poorer  inhabitants,  at  what  the  selectmen, 
or  a  committee  of  the  town,  or  the  town  itself, 
deemed  reasonable  prices.  On  May  25,  1795, 
the  town  voted  to  sell  the  granary.    This  ac- 
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tion  of  the  town  of  Boston  was  an  exception 
to  the  usages  of  towns,  and  it  appears  from 
the  reports  of  committees  that  before  the 
Revolution  it  had  oome  to  be  considered  as 
of  doubtful  expediency,  and  during  the  Revo- 
lution, or  not  long  after,  it  was  discontinued. 
The  nearest  analogy  under  the  Constitution 
to  the  subject  we  are  considering  is  the  au- 
thority given  by  the  recent  statute  (Stat; 
1891,  c.  370),  whereby  cities  and  towns  are 
empowered  to  maintain  works  for  the  manu- 
facture and  distribution  of  gas  or  electricity 
for  furnishing  lights  to  the  municipalities 
and  their  inhabitants. 

"In  the  opinion  given  to  the  House  of  Rep- 
resentatives on  May  27,  1890,  which  is  print- 
ed in  Opinion  of  Justices,  150  Mass.  592,  24 
N.  E.  1084,  8  L.R.A.  487,  the  Justices  advised 
that  the  manufacture  and  distribution  of  gas 
or  electricity  for  furnishing  light  to  the  in- 
habitants of  cities  and  towns  might  properly 
be  regarded  as  constituting  a  public  service. 
It  was  tiiere  said  that:  'It  must  often  be  a 
question  of  kind  and  degree  whether  the 
promotion  of  the  interests  of  many  individu- 
als in  the  same  community  constitutes  a  pub- 
lic service  or  not.*  Gajs  or  electricity  for 
furnishing  light  has  in  recent  times  become 
a  most  convenient  means  of  lighting  both  pub- 
lic and  private  buildings,  streets,  and  grounds. 
It  is  impracticable  '  that  each  individual 
should  manufacture  gas  or  electricity  for  him- 
self; but  this  can  best  be  done  by  some 
company  or  the  [9091  municipality  for  a  con- 
siderable territory,  and  for  the  use  of  both  the 
municipality  itself  and  the  inhabitants. 
Everybody  who  chooses  within  that  territory, 
cannot  be  permitted  to  manufacture  and  dis- 
tribute gits  or  electricity  for  the  public  use 
or  the  use  of  other  persons,  as  it  is  distributed 
by  means  of  pipira  or  wires;  and  the  number 
who  properly  can  be  permitted  to  lay  pipes  or 
wires  in  a  given  territory  must  be  limited  to 
one,  or,  at  most,  to  a  few,  persons  or  corpora- 
tions. The  pipes  or  wires  must  be  laid  in  or 
over  the  public  ways,  or  in  or  over  land  taken 
for  the  purpose,  which  may  require  the  ex- 
ercise of  the  right  of  eminent  domain.  These 
were  some  of  the  reasons  why  the  subject 
seemed  to  the  Justices  a  proper  one  for  muni- 
cipal regulation  and  control  and  to  constitute 
a  service  which  a  municipality  could  be  au- 
thorized to  perform  for  itself  and  its  in- 
habitants. But  when  the  Constitution  was 
adopted  the  buying  and  selling  of  wood  and 
coal  for  fuel  was  a  well-known  form  of  private 
business,  which  was  generally  carried  on  as 
other  kinds  of  business  were  carried  on,  and 
is  now  carried  on  in  much  the  same  manner 
as  it  was  then.  It  was  and  is  a  kind  of  busi- 
ness which,  in  its" relations  to  the  community, 
did  not  and  does  not  differ  essentially  from 
the  business  of  selling  any  other  of  the  neces- 
saries of  life.    Although  all  kinds  of  business 
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may  be  regulated  by  the  Legislature,  yet  to 
buy  and  sell  coal  and  wood  for  fuel  requires 
BO .  authority  from  the  Legislature,  and  re> 
quires  the  exercise  of  no  powers  derived  from 
tlie  Legislatupe,  and  every  person  who  chooses 
can  engage  in  it  in  the  same  manner  as  in  the 
buying  and  selling  of  other  merchandise.  We 
are  not  aware  of  ^ny  necessity  why  cities 
and.  towns  should  undertake  this  form  of 
business  any  more  than  many  others  which 
have  filways  been  conducted  by  privfite.  enter> 
prise,  and  we  are  not  called  upon  to  consider 
what  extraordinary  powers  the  commonwealth 
may  exercise,  or  may  authorize  cities  and 
towns  to  exercise,  in  ex,traordina.ry  exigencies, 
for  the  safety  of  the  state  or  the  welfare  of 
the  inhabitants.  If  th^re  be  any  advantage 
to  the  inhabitants  in  buying  ai^d  selling  coal 
and  wood  foi:  fuel  at  th^  risk  of  the  communi- 
ty on  a  large  scale,  and  on,  what  has  been 
called  the  co-operative  plan,  we  are  of  the 
opinion  that  the  Constjitution  does  not  con- 
template this  as  one  of  the  ends  for  which 
the  government  was  established,  or  as  a 
public  service  for  which  cities  and  towns  may 
be  authori;zed  to  ts^x  their  inhabitants.  We 
therefore  answer  the  questions  in  the  n^a- 
tive." 

The  apparent  urgency  of  the  situation  again 
pressing  the  Legislature  jao  take, some  aption 
in. the  matter,  it  resubmitted  the  question  to 
the  judges  in  ;1903«  The  answer  reported  was 
as  follows: 

"^t  is  estaVlished.that  under, our  Constitu- 
tion private  property  cannot  be  taken  fxom  its 
owned  except  for  a  public  use.  This>  ifi 
eq^a^y  true  [9|0]  whether  the  property  is  a 
dwelling  house^  taken  by  right  of  eminent 
domain,  or  .money  demanded  by  the  tax  col- 
lector. The  establishment  of  a  business ,  like 
the  buying,  and  selling  of  fuel  requires  the 
expenditure  ojt  money..  If  .tlus  is  done  by  an 
agency  of  the  government,  .there  is  no  way 
to  obtain  the  money  excepif  by  taxation* 
Money. cannpt  be  raised  by  taxation  except 
for  a  public  use.  Until  within  a  few  years, 
it  generally  has  bee|^  conc^^ed,  not  only  that 
it  would  not  be  a  public  use  of  money  for 
the  government  to  expend  it  in  the  establish- 
ment of  stores  ,and  shops.  fpT  the  purpose 
ol  carrying  on  a  business  of  manufacturing 
or  selling  goods  in  competition  with  individu- 
als, but  also  that  it  would  be  a  perversion 
of  the  function  of  government  for  the  st^te  to 
eni^r  as  a  competitor  intp,  the  field  o^  in- 
dustrial enterprise  with  a.  view  either  to  the 
profit  that  could  be  made  t^^rough  the  income 
to  be  deceived,  from  the  business  or  to  the 
indirect  gain  that  n^ight  result  tp  purchfisers 
if  prices. \vere  reduced. by  governmental  com- 
pet^on.  There  may  be  some,  now  who  believe 
it  would,  be.  well  if  business, was,  conducted 
by  the  people  collectively,  living  as.  a  com-, 
munity,  and  represented  by  the  government  in 


the  management  of  ordinary  industrial  af- 
fairs. But  nobody  contends  that  such  a  sys- 
.tem  is  possible  under  our  Constitution.  It  is 
plain,  however,,  that  taxation  of  the  people 
to  establish  a  city  or  town  in  the  proprietor- 
ship of  an  ordinary  mercantile  or  manufactur- 
ing business  would  be  a  long  step  towards 
it.  If  men  of  property,  owning  coal  and  wood 
yards,  should,  be  compelled  to  pay  taxes 
for  the  estabUshment  of  a  rival  coalyard  by 
a  city  or  town,  to.  furnish  fuel  at  cost,  they 
would  thus  be  forced  to  make  contributions 
of  money  for  their  own  impoverishment;  for, 
if  the  coalyard  of  the  city  or  town  was  con- 
ducted economically,  they  would  be  driven 
out  of  business.  A  similar  result  would  fol- 
low, if  the  business  of  furnishing  provisions 
and  clothing,  and  oljher  necessaries  of  life, 
were  taken  up  by  the  government;  and  men 
who  now  earn  a  livelihood  as  proprietors 
would  be  forced  to  work  as  employees  in 
stores  and  shops  conducted  by  the  public  au- 
thorities. Except  for  the  severely  onerous 
conditions  from  which  we  are  now  sufiTering, 
the  causes  of  which  arose  outside  of  tbib 
state,  beyond  the  reach  of  our  legislative  en- 
actments, there  is  nothing  materially  di^erent 
between  the  proposed  establishment  of  a  gov- 
ernmental agency  for  the  sale  of  fuel  and 
the  establishment  of  a  like  agency  for  the 
sale  of  other  articles  of.  daily  use.  The  busi- 
ness of  selling  fuel  can  be  conducted  easily 
by  individuals  in  competition.  It  does  not 
requir.e  the  exercise  of  apy  governmental  func- 
tion, as  does  the.  distribution  of  water,  gas, 
and  electricity,  which  involves  the  use  of 
the  public  streets  and  the  exercise  of  the 
right  of  eminent  domain.  It  is  not  important 
that  it  should  be  conducted  as  a  single  large 
enterprise,  with  supplies  emanating  from  a 
single  source,  as  is  required  for  the  economi 
cal  management  of  the  kinds  of  business  last 
mentioned.  It  doea  not  even  call  for  the 
investment  o.f  a  large  capital,  [911]  but  it 
can  be  conducted  profitably  by  a  single  in- 
dividual of  ordinary  meana.  We  therefore 
have  no  hesitation  in  answering  the  first  three 
questions  in  the  negative."  Opinion  of  Jus- 
tices, 182  Mass.  605,,  66  N.  E.  26,  60  L.R-A, 
602.  ,   ! 

The  syllabus  of  the  case  reads  as  follows: 
"Municipalities  have  authority  to  provide 
fuel  for  paupers;;  but  they  qannot  be  given 
power  by  the  Legislature  to  buy  and  soil 
iuel  in  competition  with  private  enterprise, 
although  it  is,  scarce  and  high  in  price,  and 
the  cost  to  consumers  may  be  thereby  re- 
duced, unless  there  is  such  a  scarcity  as  to 
create  a  gen^iral  ,^nd  widespread  distress  in 
the  community,  which  cannot  be  met  by 
private  enterprise." 

Very  instructive  in  connection  with  our 
qnestion^  ^(ithbugh  not  bearing  directly  upon 
it^  are  the  tow  decisions  of  the  Supreme  Court 
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of  South  Carolina  in  the  celebrated  liquor 
Dispensary  Cases. 

In  the  case  of  McCullough  v.  Brown,  41  S. 
C.  220»  19  S.  £.  458,  23  L.R.A.  410,  the  Su- 
preme Court  of  South  Carolina  aaid: 

'finally  the  constitutionality  of  the  dis- 
pensary act  is  assailed  upon  the  ground  that 
the  Legislature  have  undertaken  thereby  to 
embark  the  state  in  a  trading  enterprise, 
which  they  have  no  constitutional  authority 
to  do;  not  because  there  is  any  express  pro- 
hibition to  that  effect  in  the  Constitution, 
but  because  it  is  utterly  at  variance  with 
the  very  idea  of  civil  government,  the  estab- 
lishment of  which  was  the  expressly  declared 
purpose  for  which  the  people  adopted  their 
Constitution;  and  therefore  all  the  powers 
conferred  by  that  instrument  upon  the  various 
departments  of  the  government  must  neces- 
sarily be  regarded  as  limited  by  that  de- 
clared purpose.  Hence,  when,  by  the  first 
section  of  the  second  article  of  the  Constitu- 
tion, the  legislative  power  was  conferred  upon 
the  General  Assembly,  the  language  there 
cannot  be  construed  as  conferring  upon  the 
General  Assembly  the  unlimited  power  of 
legislating  upon  any  subject,  or  for  any  pur- 
pose, according  to  its  unrestricted  will,  but 
must  be  construed  as  limited  to  such  legisla- 
tion as  may  be  necessary  or  appropriate  to 
the  real  and  only  purpose  for  which  the 
Constitution  waa  adopted — to  wit,  the  forma- 
tion of  a  civil  government.  In  this  connec- 
tion it  is  noticeable  that  the  word  'air  is  not 
used  in  the  section  above  referred  to,  but  the 
language  used  is,  'the  legislative  power,*  mean- 
ing such  legislative  .power  as  may  be  neces- 
sary or  appropriate  to  the  declared  purpose  of 
the  people  in  framing  their  Constitution  and 
conferring  their  powers  upon  the  various  de- 
partments constituted  for  the  sole  purpose 
of  carrying  into  effect  their  declared  purpose. 
It  is  manifest  from: the  numerous  express  re- 
strictions [912]  .  upon  the  legislative  will 
found  in  the  Constitution  that  tlie  people 
were  not  willing  to  intrust  even  their  own 
representatives  with  unlimited  legislative  pow- 
er, but,  as  if  not  satisfied  with  these  numerous 
express  restricti<His,  and  perhaps  fearing  <diat 
some  important  right  might  have  been  over- 
looked, a  general  clause,  not  usually  found 
in  state  Constitutions,  was  inserted^  ap- 
parently designed  to  cover  any  such  omis- 
sions; for  in  section  41  of  article  1  it  is  ex- 
pressly declared  that:  'The  enumeration  of 
rights  in  this  Constitution  shall  not  be  con- 
strued to  impair  or  deny  others  retained  by 
the  people,  and  all  powers  not  herein  delegat- 
ed remain  with  the  people.'  Now,  upon  well- 
settled  principles  of  constitutional  construc- 
tion, we  are  not  at  liberty  to  disregard  this 
clause,  but  must  give  it  some  meaning  and 
effect.  It  seeps  to  us  that  the  true  con- 
struction of  this. clause  is  that,  while  there 

are    many    rights     .     .     .    reserved    to    the 
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people,  not  expressly,  but  by  necessary  impli- 
cation, which  are  beyond  the  reach  of  the 
l^islative  power,  unless  such  power  has 
been  expressly  delegated  to  the  legislative  de- 
partment of  the  government.  These  views 
have  not  only  the  support  of  the  highest  au- 
thority in  this  country,  as  may  be  seen  by 
reference  to  the  cases  of  Citizens'  Sav.  etc. 
Ass'n  V.  Topeka,  20  Wall.  655,  22  U.  S.  {h, 
ed.)  455,  and  Parkersburg  v.  Brown,  106  U. 
S.  487,  1  S.  Ct.  442,  27  U.  S.  (L.  ed.)  238, 
but  have  been  distinctly  adopted  by  the  Su- 
preme Court  of  the  state  in  Feldman  v. 
Charleston,  23  S.  C.  57,  55  Am.  Rep.  6,  as 
well  as  by  the  courts  of  Massachusetts  and 
Maine,  as  may  be  seen  by  reference  to  Allen  ▼. 
Jay,  60  Mew  124,  11  Am.  Rep.  185,  and  Lowell 
V.  Boston,  111  Mass.  464,  15  Am.  Rep.  ^9; 
and,  what  is  more,  they  were  applied  to  the 
vital  power  of  taxation— a  power  absolutely 
essential  to  the  very  existence  of  every  gov- 
ernment. These  cases  substantially  hold  that, 
although  there  may  be  no  express  restrio- 
tions  contained  in  a  state  Constitution  for- 
bidding the.  imposition  of  taxes  for  any  other 
purpose  than  a  public  purpose,  yet  such  a 
restriction  must  necessarily  be  implied  from 
the  very  nature  of  civil  government;  and 
hence  the  legislative  department,  tmder  the 
general  power  oi  taxation  conferred  upon  it, 
cannot  impose  any  tax  except  for  some  public 
purpose.  Upon  the  same  principle  it  seems 
to  us  dear  that  any  act  of  the  Legislature 
which  is  -  designed  to  or  has  the  effect  of 
embarking  the  state  in  any  trade  which  in- 
volves the  purchase  and  sale  of  any  article 
of  commerce  lor  profit,  is  outside  and  alto- 
gether beyond  the  legislative  power  conferred 
upon  tiie  General  Assembly  by  the  Constitu- 
tion, even  though  there  may  be  no  express 
provision  in  the  Constitution  forbidding  such 
an  exercise  of  legislative  power.  Trade  is 
sot,  and  cannot  properly  be,  regarded  as  one 
of  the  functions  of  government.  On  the  con- 
trary, its  function  is  to  protect  the  citizen 
in  the  exercise  of  any  lawful  employment,  the 
right  to  which  is  guaranteed  to  the  citizen 
by  the  terms  of  the  Constitution,  and  cer- 
tainly has  never  been  delegated  to  any  de- 
partment of  the  government." 

[919]  In  the  case  of  State  v.  Aiken,  42  S. 
C.  222,  20  S.  E.  221,  26  L.R.A.  345,  the  same 
court  reversed  this  decision  on  the  ground 
that  no  rule  of  property  was  involved;  that 
no  one  could  acquire  vested  rights  in  the 
sale  of  intoxicating  liquors ;  that  intoxicating 
liquors  could  not  be  placed  on  the  same  foot- 
ing with  other  commodities;  and  that  the 
state,  having  the  authority  to  prohibit  the 
sale  of  intoxicating  liquors,  had  authority 
to  dispense  them  itself  as  a  means  of  regu- 
lation. But  in  this  decision  the  court  reaf- 
firmed and  emphasized  the  rule  that  the 
state  was   without  authority  to   engage   in 
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trade  or  commerce.    On  this  general"  principle 
the  court  said: 

"We  thing  differences  of  opinion  as  to  the 
constitutionality  of  this  act  arise  from  the  at- 
tempt on  the  part  of  some  to  apply  to  it  the 
law  applicable  to  the  ordinary  commodities 
of  life.     .     .     . 

«  < 

"It  is  because  liquor  is  not  regarded  as  one 
of  the  ordinary  commodities  that  the  act  of 
1892  prohibiting  its  sale  was,  as  to  that  mat- 
ter, construed  to  be  constitutional.  We  can- 
not for  a  moment  believe  that  the  court  would 
have  declared  an  act  constitutional  that  pro- 
hibited entirely  the-  sale  of  com,  cotton,  or 
other  ordinary  commodities.  It  is  fallacious 
to  argue,  in  the  light  of  this  distinction,  so 
thoroughly  sustained  by  the  authorities,  that, 
if  the  government  can  take  the  exclusive  con- 
trol of  the  liquor  traffic,  it  can  do  so  as  to 
any  other  avocations  in  life.^' 

The  court  said  further: 

''It  is  contended  that  the  foregoing  section 
prevents  the  XiCgislature  from  embark ijig  the 
state 'in  a  commercial  enterprise*  We  have  no 
doubt  that  if  «uoh  was  the  object  of  the  act, 
«nd  it  waa  not  intended  as  a  polioe  measure, 
it  would  be  unoonAtitutional,  even  In  the 
absence  of  section  41,  art.  1.  As  we  have  said, 
if  the  act  is  not  a  police  measure,  it  is  un- 
eonstitutional.  It  is  quite  a  different  thing, 
however,  wh«i  trade  is  simply  an*  incident 
to  a  police  regulation.^' 

In  Rippe  v.  Becker,  56  Minn.  100,  67  N.  W. 
331,  22  L.R.A.  857,  the  Minnesota  Supreme 
Court  denied  the  authority  of  the  state 
Legislature  to  authorize  a  municipality  to 
maintain  axi  elevator  or.  warehouse  for  13ie 
pubUo  storage  of  grain. 

In  Keen  v.  Waycross,  101  Qa.  588,  20  S.  E. 
42,  the  Supreme  Court  of  Georgia  held  that 
a  town  had  no  authority  to  engage  in  [914] 
the  bfUJsinesB  of  selling  plumbers'  materials 
even  in  connection  with  the  management  of 
its  waterworks  plant. 

And  in  Re  Opinion  of  Justices,  58  Me.  590, 
the  Supreme  Court  o!  Maine  held  that  tbe 
Legislature  could  not  empower  a  town  to  es- 
tablish' manufacturies  on  Its  own  aoeount 
and  iTtn  them  by  the  ordinary  town  officers 
or  otherwise. 

It  will  be  noted  that  Judge  Cooley,  tn  Peo- 
ple V.  Salem  Tp.  supra,  and  Judge  Miller,  in 
Citizens*  Bar.  ^tc.  Ass'n  v.  Topeka,  supra, 
would  determine  the  question  of  whether  a 
partieulat  purpose  \b  publi*  or  not  mainly 
according  to  what  has  been  the  settled  usage ; 
Judge  Miller  very  properly  adding,  howevet, 
that  iisage  is  not  the  sole  criterion. 

In  the  latter  connection,  the  following  ex- 
tract from  the  decision  of  the  Court  of  Ap- 
peals of  New  York,  in  the  case  of  Htm  Print- 
ing, etc.  Ass'n  v.  New  York,  8  Apip.  Div.  230, 
40  N.  Y.  S.  607,  is  apposite. 


'In  considering  this'  question  it  mast  be 
premised  that  cities  are  not  limited  to  pro- 
viding for  the  strict  necessities  of  their  citi- 
zens. Under  legislative  authority,  they  may 
minister  to  th^ir  comfort,  health,  pleasure,  or 
education.  They  are  not  limited  to  policing 
the  city,  to  paving  the  streets,  to  providing  it 
with  liglit,  Dt^ater,  sewers,  docks,  and  markets. 
They  may  also  be  required  by  the  sovereigii 
power  to  furnish  their  citizens  with  schools, 
hospitals,  disjf^nsaries,  parks,  libraries,  and 
museums;  with  zoological,  botanical,  and 
other  gardens.  They  may  thus  gratify  our 
ears  with  musie  of  a  summer  afternoon,  or 
minister  to  our  comfort  by  providing  ub  with 
public  baths.  Expenditures  in  all  these  direc- 
tions under  legislative  authority  have  never 
been  questioned.  Where,  then,  shall  we  draw 
the  line?  It  would  be  very  simple  to  draw 
at  those  purposes  for  which  precedent  in  the 
past  can  be  found,  and  exclude  all  others. 
This  tesft  should  be  easy  of  application,  but 
wt>uld  be  essentially  vicious  and  erroneous. 
Growth  and  extension  are  as  necessary  in  the 
domain  of  municipal  action  as  in  the  domain 
of  law.  New  conditions  constantly  arise 
which  confront  the  Le^slature  with  new 
probienls.  As  the  structure  of  society  grows 
niore  complex,  needs  spring  up  wbidi  never 
existed  befoor^.  These  needs  may  be  so  general 
in'  their  nature  as  to  affect  the  whole  country 
er  the  whole  state,  or  they  may  be  local 
and  confined  to  a  single  county  or  munici- 
pality. ['915]  In  any  ease,  it  is  the  duty  of 
that  legislative  body  which  has  the  power 
and  jurisdidtion  to  apply  the  remedy.  To 
hold  that  thii  Legislature  of  this  state,  acting 
as  the  parens  patriae,  mat  employ  for  the 
relief  or  welfare  of  the  inhabitants  of  the 
cltieti  of  the  state'  only  thote  methods  and 
agencies  which  have  proved  adequate  in  the 
past  would' be  a  narrow  and  dangerous  inter- 
pretation ta  put  upon  the  fundamental  law. 
No  such '  interpretation  has  thus  far  been 
placed  upon  the  organic  law  by  the  courts  of 
this  state.  '  Whenever  the  question  has  been 
considered,  it  has  been  universally  treated  in 
the  broadest  spirit." 

What  is  meant  here  by  treating  the  ques- 
tion in  the  brbadest  spirit  is  that  the  decision 
of  the  Legislature  upon  any  particular  point 
within  its  legitimate  sphere  of  action  is  not 
to  be  overridden  by  the  courts  unless  upon 
the  clearest  grounds  of  its  being  in  violatioB 
either  of  the  Constitution  itself  or  of  those 
fundamental  principles  which,  apart  from  all 
written  constitutional  sanction,  underlie  onr 
system  of  government  Touching  this  con- 
clusiveness of  the  liegialative  decision,  Jadet* 
Cooley,  in  his  work  on  Taxation  (2d  ed.)  p. 
103,  says: 

"It  is  implied  in  all  deflnitions  of  taxation 
that  taxes  can  be  levied  for^blic  purposes 
only.    Differences  of  opinion  frequently  arise 
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concerning  the  power  to  impose  taxation  in 
particular  cases,  bat  siW  writers  who  treat 
the  subject  theoretically  and  all  jurists  agree 
in  the  fundamental  requirement  that  the  pur- 
pose shall  be  public,  and  they  differ,  when 
they  differ  at  all,  iipon  the  question  whether 
the  particular  purpose  proposed  is  within  the 
requirement.  It  is  also  agreed  that  the  de- 
termination what  is  and  what  is  not  a  public 
purpose  belongs  in  the  firi9t  instahce  to  the 
legislative  department.  It  belongs  there  be- 
cause  the  taxing  power  is  a  branch  of  the 
legislative,  and  the  Legislature  cannot  He 
under  the  necessity  of  requiring  the  opinion 
or  the  consent  of  another  department  of  the 
government  before  it  will  be  at  liberty  to 
exercise  one  of  its  acknowledged  powers.  The 
independence  of  the  Legislature  is  an  axiom 
in  government;  and  to  be  independent  it  must 
act  in  its  own  good  time,  on  its  own  judgment, 
influenced  by  its  own  reasons,  restrained  only 
as  the  people  may  have  seen  fit  to  restrain 
the  grant  of  legislative  power  in  making  it. 
The  Le^slature  must,  Consequently,  deter- 
mine for  itself,  in  every  instance,  whether  a 
particular  purpose  is  or  is  not  one  Which  so 
far  concerAs  the  public  as  to  render  taxation 
admissible." 

[916]  He  adds: 

^'But  it  is  also  generally  admitted  that  the 
legislative  determination  is  not  absolutely 
conclusive." 

He  then  mentions  the  necessity  of  the  pur- 
pose of  a  tax  being  public,  and  that  the  tax- 
payer may  resist  a  tax  whose  purpose  is  not 
public,  and  a^^s; 

"It  is  not  inconsistent  with  this  doctrine 
that  in  every  ii^stance  the  highest  (considera- 
tion should  be  paid  to  the  determination  of 
the  Legislature  that  a  tax  should  be  laid. 
It  is  not  lightly  to  be  assumed  Uiat  its  mem- 
bers have  come  to  the  examination  of  the 
subject  with  any  other  than  public  motives, 
or  that  they  have  failed  to  give  it  due  con- 
sideration or  reflection.  ,  The  presumption 
on  the  other  hand  must  always  be  that  they 
have  considered  it  with  honesty  and  lair  pur- 
pose, and  thiit  their  action  is  the  result  of 
their  deliberate  judgment.  And  with  all  t^iese 
presumptions  tending  to  si^pport  the  legisla- 
tive action,  it  would. seem  bu^  reasonable  and 
proper  that  the  courts  should  support  it  when 
not  cl^arlv  satisfi^  that  an  error  has  been 
committed.  This  is  the  general  rule  in  con- 
stitutional law  when  the  validity  of  legisla- 
tion is  involved,  and  it  is  applicable  with 
peculiar  force  to  the  ease  of  a  legislative 
decision  upon  -the  purpose  for  which  a  tax 
mav  be  laid." ' 

The  Legislature,  by  passing  the  said  stat- 
ute has  determined  that  the  establisftiing  and 
carrj'ing  on  of  an  ice  platit  by  a  town  for 
supplying  the  citizens  with  ice  is  a  piurpose 
"strictly  public  in  its  nature;"  and  our  ques- 


tion is  whether  that  conclusion  is  clearly  in- 
correct. 

The  only  court  that  has  had  oct^sion  to 
consider  the  question  of  whether  the  engag- 
ing in  the  ice  business  is  a  function  of  a  pub- 
lic nature  is  the  Supreme  Oourt  of  Georgia. 
In  Holton  v.  Camilla,  134  Ga.  560,  68  S.  E. 
472,  31  L.R.A.(N.S.)  116,  20  Ann.  Cas.  199, 
that  court  said:  ■      • 

**If,  in  the  hot  season  of  the  year,  the  in- 
habitant of  the  city  must,  fot  sanitary  rea*- 
sons,  telinquish  the  cool  draft  from  the  well 
because,  as  has  been  demonstrated,  wells  of 
pure  water  cannot  b^  mkintainedin  populous 
communities,  surely  the  city  would  have  the 
right,  were  it  pi'actibal,  to  cool  the  water 
which  it  delivers  through  pipes  as  a  substi- 
tute, and  which  of ttimes  is  scarcely  drinkable 
in  its  heatted  condition.  [917]  If  not  practica- 
ble to  cool  it  in  the  pipes,  and  if  it  be  neces- 
sary to  the  welfate,  comfort,  and  convenience 
of  the  ihliaibitants  that  its  tefnperature  be 
Ibwered  before  being  used  for  •  drinlcing  pur- 
poses, why  cattm)t'the  city  provide  for  the 
delivery  of  a  part  of  it  in  a  frozen  condition 
to  be  used  in  cooling  such  part  of  the  balance 
as  is  used  for  drinking  purposes  t  Is  the 
difference  between  water  in  a  liquid  and  in  a 
frozen  condition  a  radiekl  one?  Upon  wliat 
principle  could  th6  doctrine  rest  that  liquid 
water  may  be  delivered  by  the  city  to  its 
inhabitants  by  flow^age  through  pipes,  but 
that  water  in  frozen  blocks  cannot  be  de- 
livered by  wagons  or  otherwise?  If  the  city 
has  a  right  to  furniish  its  inhabitants  with 

I  water  in  a  liquid  form,  we  fail  to  see    .     .     . 

'  whv  it  cannot  furnish  it  to  them  in  a  frozen 
'condition.  ...  It  is  a  well4cnown  fact 
that  one  of  the  main  uses  to  which  ice  is  put 
is  the  cooling  of  water  for  drinking  ptiVposes; 
and  when  it'  is  used  for  this  't)ttrpoBe,  if 
impure,  it  is  as  apt  to  be  deleteribus  to'tbfr 
consumer,  as  any  other  impure  "water.  Why, 
then,  in  the  exercise  of  its*  police  power,  may 
not  a  city  guard  against  imparities  in  the 
ice,  ^  well  as  the  water  usied  by  its  inhabi- 
tants ?  Nor  do  we  See  any  rational  objection 
on  the  idea  that  the  city  will  be  engaging  in  a 
manufacturing  enterprise.  The  city  might 
perhaps  equally  ad  wfell  be  said  to  be  manu- 
facturing when,  by  the  use  of  a  filtering  proc- 
ess, it  changes  impure  water  into  that  which 
is  pure.  When,  in  connection  with  its  water- 
works system,  it  produ<?e8  ice,  it  ftierely;  by 
certain  processes,  changes  the  form  and  tem- 
perature of  a  part  of  .the  water  supplied  by 
that  system.  We  do  not  think  the  operation 
by  the  city' of 'Camilla  of  an  ice  plant  in  con- 
nection with  its  waterworks '  system,  for  the 
purpose  of  furnishing  ice  to  its  inhabitants, 
is  in  violation  of  the  sections  of  the  Consti- 
tutibn  referred  to  in  the  plaintiff's  petition, 
or  that  it  is  illegal  for  any  reason." 

The  srtnte'  line-  of  teasoning  here  adopted 
by    the    Supreme    Court   of    Georgia    having 
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been  presented  incidentally  by  counsel  in  ths 
case  of  State  v.  Thompson,  149  Wis.  488,  137 
N.  W.  20,  43  L.R.A.(N.S.)  339,  Ann.  Cas. 
1913C  774,  in  the  Supreme  Court  of  Wiscon- 
sin, Judge  Timlin,  in  a  concurring  opinion, 
made  the  following  answer  to  it: 

"It  was  said  by  counsel  in  argument  that 
the  furnishing  of  water  by  a  city  to  its 
inhabitants  is  a  municipal  affair;  that  ice  is 
but  frozen  water;  hence  the  furnishing  of  ice 
must  be  a  municipal  affair.  But  things  which 
are  similar  from  a  physical  or  chemical  view- 
point may  be  dissimilar  from  the  legal  view- 
point. Under  a  statute  authorizing  a  city 
to  buy  coal,  it  probably  could  not  buy  dia- 
monds, although  it  is  sajid  they  are  chemicajly 
identical.  Neither  is  atmospheric  [918]  gas 
passed  through  a  varying  aperture  and  ar- 
ticulated by  varying  contacts  always  equiva- 
lent to  argument.  The  difference  between  the 
collection  and  distribution  of  water  by  means 
of  pipes  laid  in  the  streets  and  the  manu- 
facture, 'sale  and  distribution  of  ice  is  that 
the  first  is  in  the  nature  of  a  monopoly,  while 
the  second  is  a  competitive  business  enter- 
prise. The  first  does  not  depend  so  largely 
upon  skill  in  management." 

Putting  aside  the  frozen  water  argument 
of  the  Georgia  court  as  having  been  well 
answered  by  the  amusing  witticism  of  the 
Wisconsin  court,  we  note  that,  as  pointed  out 
by  the  Wisconsin  court,  all  analogy  between 
the  municipal  distribution  of  water  and  the 
municipal  distribution  of  ice  is  destroyed 
by  the  fact  that  for  the  one  business  pipes 
have  to  be  laid  in  the  public  streets,  and,  ne- 
cessarily, for  doing  tliis,  the  streets  have  to 
be  torn  up  and  disturbed,  whereas  the  other  is* 
a  purely  competitive  business  enterprise. 
There  would  be  analogy  between  the  two  if 
the  city  were  to  abandon  the  soverign  mode  of 
water  distribution  by  means  of  underground 
conduits  through  the  public  streets,  and  to  go 
peddling  the  liquid,  as  is  done  in  towns  un- 
provided with  waterworks  and  unblessed  by 
a  sufficient  rainfall  for  gathering  a  supply  in 
cisterns,  and  has  to  be  done  with  ice.  There 
would  then  be  complete  analogy;  but  every- 
body would  then  see  that  the  town  was  no 
longer  discharging  a  sovereign  function,  but 
carrying  on  a  private  enterprise. 

The  inviocation  of  the  police  power  by  the 
Georgia  court  amounts  practically  to  an  ac- 
knowledg^m^it  of  the  weakness  of  its  side  of 
the  argument.  For  nothing  is  better  estab- 
lished than  that,  when  a  legislative  meas- 
ure is  dependent  for  its  execution  upon  the 
exercise  of  the  taxing  power,  its  validity 
mttt«t  be  determined  by  the  ^'alidity  of  the 
tax  that  will  have  to  be  imposed  for  carrying 
it  out. 

"As  the  funds  of  a  municipal  corporation 
are  raised  by  taxation,  the  power  of  the  Legis- 
lature to   authorize  such   a   corporation    to 


incur  indebtedness,  or  to  expend  its  funds  for 
the  purpose  of  [919]  aiding  individuals  or 
individual  enterprises,  depends  upon  the  fun- 
damental question  whether  the  corporation 
could  be  authorized  to  levy  a  tax  for  the  pur- 
pose of  liquidating  the  indebtedness  to  be 
incurred  or  could  have  levied  a  tax  for  the 
purpose  of  the  expenditure  proposed."  20  Am. 
&  £ng.  Enc.  of  Law  ( 2d  ed. )  1084. 

See,  also.  Citizens'  Sav.  etc.  Ass'n  v.  Topeka, 
supra. 

A  city  may,  of  course,  "guard  against 
impurities  in  the  ice  as  well  as  in  the  water 
[and,  we  may  add,  in  the  milk,  and  fish,  and 
meat,  and  bread]  used  by  its  inhabitants;'* 
but  the  fact  that  it  can  do  this,  casts  no  light 
upon  the  question  of  whether  it  may  go  into 
the  ice  or  the  milk,  or  the  fish,  or  the  meat, 
or  the  bread,  business.  The  terms  "police 
power"  and  "eminent  domain"  have  a  mean- 
ing coextensive  with  sovereign  power  or  sov- 
ereignty; but,  as  said  by  the  Supreme  Court 
of  Minnesota,  in  a  case  where  the  police 
power  was  invoked  for  saving  from  nnllitv 
a  plan  to  provide  for  the  erection  of  a  state 
grain  elevator  and  storage  warehouse  (Rippe 
V.  Becker,  66  Minn.  100,  57  N.  W.  331,  t* 
L.R.A.  857,  supra)  : 

"As  understood  in  American  constitutional 
law,  the  term  means  simply  the  power  of  the 
state'^o  impose  those  restraints  upon  private 
rights  which  are  necessary  for  the  general  wel- 
fare of  all,  and  is  but  the  power  to  enforce 
the  maxim,  'Sic  utere  tuo  ut  alienum  non 
laedas.' " 

In  other  words,  it  is  a  power  to  regulate 
the  business  of  others,  and  not  a  power  to 
go  into  business.  Of  course,  if  the  business 
cannot  be  regulated  otherwise  than  by  the 
government  going  into  it,  or  perhaps,  even  if, 
in  the  opinion  of  the  Legislature,  that  mode 
of  regulation  is  the  most  practical  and  best, 
such  mode  ean  be  adopted;  but  nothing  of 
that  kind  could  be  pretended  in  the  case  of 
the  grain  or  the  ice  business.  The  police 
power,  as  a  separate  and  distinct  power  from 
that  of  taxation,  or  in  its  meaning  of  one 
of  the  dismemberments  of  the  sovereign  pow- 
er, is  easily  sufficient  for  regulating  the  ic* 
business,  without  aid  from  the  taxing  power: 
and  it  can  play  no  part  in  this  case.  [920] 
If,  as  stated  in  the  argument,  the  ice  busi- 
ness in  this  country  is  a  monopoly  that  needs 
regulation,  the  power  of  taxation  is  not  the 
proper  power  to  use  for  that  purpose.  8«ich 
a  thing  might  be  done  if  the  Constitatioo 
contained  no  restrictions  on  that  power: 
but  in  this  state  the  Constitution  has  prac- 
tically put  that  power  in  a  strait- jacket : 
and  it  goes  without  saying  that  the  Lesns- 
lature  is  powerless  to  liberate  it  therefrom. 

One  of  these  restrictions  is  that  in  muni- 
cipal affairs  that  power  can  be  exercise^i 
only  where  the  purpose  is  "strictly  public  in 
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its  nature."  The  word  "strictly"  here  in- 
serted by  the  framers  of  the  Constitution  has 
to  be  reckoned  with.  In  other  words,  in  this 
Htate  It  does  not  suiBce  that  a  purpose  be 
merely  public  in  order  that  the  power  of 
taxation  may  be  exercised  for  it,  but  it  must 
be  strictly  so,  and  be  so  "in  its  nature.'* 

Among  the  definitions  given  to  the  words 
"strict"  and  "strictly"  in  Webster's  New  In- 
ternational Dictionary  are  the  following: 

"Strict:  Exact;  accurate;  precise;  undevi- 
ating;  rigorously  nice;  hence,  rigid  in  inter- 
pretation; free  from  latitude;  as,  to  keep 
strict  watch,  or  strict  silence;  strict  con- 
struction of  a  law. 

"Governed  or  governing  by  exact  rules; 
rigorous;  as  very  strict  in  observing  the 
Sabbath;  strict  discipline. 

"Strictly:  In  a  strict  manner;  closely;  pre- 
cisely; rigorously;  stringently;  without  lati- 
tude; positively." 

The  Century  Dictionary  gives  the  deriva- 
tion of  the  word  as  from  the  Latin  "strictus, 
past  participle  of  stringere,  draw  tight,  bind, 
contract,'*  and,  among  other  definitions,  gives 
the  following: 

7.  "Exacting;  rigorous;  severe;  rigid. 

8.  "Restricted;  taken  strictly,  narrowly,  or 
exclusively. ' 

"Strictly:  Rigorously;  severely;  without 
remission  or  indulgence;  with  close  adher- 
ence to  rule." 

In  the  interpretation  of  a  statute  or  Con- 
stitution words  are  understood  in  their  ordi- 
nary, popular  meaning,  and  every  word  is 
to  be  given  effect,  if  possible;  none  is  to  be 
[921]  supposed  to  have  been  inserted  by  acci- 
dent or  inadvertence  or  without  the  deliberate 
intention  that  it  should  be  understood  in  its 
ordinary  meaning  and  given  efl'ect  accord- 
ingly. Hence,  in  the  interpretation  of  this 
article  224,  the  word  "strict,"  qualifying  the 
word  "public,"  is  to  be  understood  in  its  ordi- 
nary, popular  meaning  as  given  hereinabove 
from  the  dictionaries,  and  is  to  be  given  ef- 
fect accordingly.  This  is  so  elementary  as 
not  needing  support  by  citation  of  authority. 
Let  it  be  noted  also  that  this  article  224 
does  not  contain  this  same  qualification,  lim- 
itation, or  restriction  when  describing  the 
state  purposes  for  which  the  taxing  power 
may  be  exercised,  but  has  added  it  only  when 
describing  the  municipal  purposes.  Its  lan- 
guage, is  that: 

"The  taxing  power  may  be  exercised  by  the 
Legislature  for  state  purposes  [no  qualifica- 
tion or  restriction]  and  by  municipal  corpo- 
rations for  municipal  purposes  strictly  public 
in  their  nature." 

This  contrajBt  between  the  delegation  of  the 
power  for  state  purposes  and  for  municipal 
purposes  places  in  a  strong  light  the  de- 
liberate intention  of  the  framers  of  this  ar- 
ticle 224  that  the  municipalities  should  be 
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required  to  adhere  rigidly  to  purposes  strict- 
ly, or,  in  other  words,  clearly,  or  admittedly, 
public  in  their  ikatnre. 

And  it  goes  without  saying  that  this  pro^ 
fision  of  the  Constitution  is  as  binding  on 
the  Legislature  as  it  Is  on  the  municipali- 
ties; that  the  Legislature  can  no  more  abate 
or  arr^t  any  part  of  its  authority  and  con- 
trolling influence  than  the  municipality  can; 
and  also  that  its  rigid  enforcement  is  as  bind- 
ing on  the  courts  a^  the  due  observance  of  it 
is  binding  on  the  Legislature  and  the  munici- 
palities. Hence,  unless  a  purpose  is  strictly 
public  in  its  nature,  the  Legislature  is  as 
powerless  to  authorize  the  use  of  the  taxing 
power  for  it  as  the  municipality  would  be  to 
use  said  power  for  the  same  purpose  without 
legislative  authority;  and,  if  the  [922]  at- 
tempt is  made  to  do  so  the  courts  are  bound 
to  enforce  the  constitutional  provision. 

It  may  not  be  amiss  to  call  attention  to 
the  fact  that,  in  the  intention  of  this  article 
224,  the  Legislature  cannot,  by  its  fiat,  make 
that  a  public  purpose  which  is  not  already 
so.  The  requirement  is  that  the  purpose 
be  in  its  nature  public;  that  is  to  say,  that 
it  be  of  that  character  independently  of  the 
legislative  fiat.  This  restriction  of  article 
224  would  be  no  restriction  at  all  if  the 
Legislature  could  make  public  in  its  nature 
every  purpose!  for  which  it  desired  to  dele- 
gate the  taxing  power  to' a  municipality. 

By  a  purpose  being  strictly  public  in  its 
nature  this  article  224  does  not  mean  merely 
that  the  purpose  must  be  unaffected  by  or 
uncoupled  with  a  private  interest;  or,  in 
other  words,  merely  that  no  private  individ- 
ual or  private  corporation  be  associated  in 
the  business  with  the  municipality.  It  means 
that  the  business  must  in  itself  be  public; 
or,  in  other  words,  that  it  must  be  a  munici- 
pal business,  such  business  as  pertains  to 
the  administration  of  the  municipality  as  a 
municipality.  This  results  from  the  force 
of  the  expression  "in  its  nature;"  not  be- 
cause the  L^islature  chooses  that  the  munici- 
pality may  or  shall  conduct  the  business; 
but  because  the  business  is  in  Hs  nature  pub- 
lic. If  the  idea  had  been  merely  to  prohibit 
or  preclude  the  use  of  the  taxing  power  in 
the  interest  of  private  individuals,  or  cor- 
porations, either  in  partnership  with  the 
municipality  or  separately,'  this  provision 
would  have  been  left  out  as  useless,  since 
ample  provision  had  already  been  made  by 
article  58,  in  the  most  specific  and  searching 
terms,  against  any  u6e  of  the  taxing  power 
in  connection  with  private  interests. 

No  one  familiar  with  the  discussions  that 
had  taken  place  both  in  and  out  of  the  courts 
prior  to  the  adoption  of  this  restriction  in 
article  224  touching  this  question  of  [923] 
how  far  the  taxing  power  may  be  used  by 
municipalities  for  engaging  in  business  usu- 
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ally  left  to  private, eaterpriae,  »uck  a^  pub- 
lic grist  mills,  storage  warehouses,  distribu- 
tion of  fuel,  etc.,  can  fail  to  see  at  a  glance 
that  this  restriction  was  adopted  for  the 
v^ry  purpose  of  settling  that  question  ii^.this 
state;  of  giving  Qonstitutional  sanction  in 
this,  state  to  the  principle  which,  independ- 
ently of  constitutional  expression,  underlies 
our  form  of  government,  and,  as  such,  had 
been  enforced  in  other  states — ^that.  the  ta;[^- 
ing.  power  can  be  used  only  for.  public,  pur- 
poses. , 

The  framers  of  i,hi8  article  224  were  famil- 
iar with  these  discussions,  and  knew  that, 
while  there  was  no  disagreement  on  the 
point  that  the  taxing  power  can,  be  legiti- 
mately used  only  for  a  public  purpose,  there 
was  great  difSculty  in  ascertaining  what 
waa  and  what  was  not. a  public  purpose;  and 
to  one  familiar  with  the  said  discussions  it 
is  obvious  that  the  peculiar  phraseology  of 
this  article  224  was  adopted  with  a  view  to 
removing  that  difficulty  iu  thijs  state  as  far 
as  possible.  It  was  n.ot  possible  to  enumerate 
what  purposes  should  be  held  to  be  public 
and  what  not.  .General  language  had  to  be 
used  \  and  the  provision  was  worded  as  we 
find  it;  that  tlie  purpose  must  be  public 
in  its  nature,  and  that  it  must  be  so,  not 
merely  by  taking  a  liberal  or  latitudinous 
view  of  the  matter,  or,  aj^  some  decisions 
had  held,  by  viewing,  it  in  "a  liberal  spirit"' 
but  "strictly"  sp;  i.  e.: 

"Restrictedly;  severely;  narrowly  or  exclu- 
sively; rigorously;  without  latitude ;,  posi: 
tively;   with  close  adherence  to  rule.** 

Now,  is  this  business  in  which  the  defend- 
ant municipality  proposes  to  engage  by  this» 
ordinance  of  this  strictly  public  character 
in  its  nature!, 

We  think  clearly  not.  The  business  of 
manufacturing  and  selling  ice  has  heretofore 
been  left  to  private  enterprise ;  as  much  so 
[924]  as  tlj^e  business  pf  making,  and  selling 
bread  or  of  any  of  the  articles,  of  household 
consumption. 

The  only  feature  of  it  that  is.  suggested 
as  likely  tp  impart  to  it  a  public  character 
is  the  growing  necessity. of  ice  as  an  articl<^ 
of  household,  consumption,  in  modern  life; 
but  ice  is  no  more  necessary  than  bread  and 
meat.  In  fact,  this  argument  of  necessity 
has  been  so  thoroughly  pulverised,  annihil- 
ated, by  Judge  Cooley  in  the  Salem  Case, 
supra,  that  the  discussion  of  it  here  would 
be  mere  waste  of  ti^e. ,  And  the  argument  of 
cheapness  of  production  comes  in  the  same 
category  and  must  share  the  same  fate; 
unless,  indeed,  as  intimated  hereina)l>ove  by 
UB,  under  very  special  circumstances  such 
as  are  not  revealed  by  the  record  in  this  case. 

Nothing,  then,  indicates  the  public  nature 
of  this  business,  and  still  less  its  strictly 
public  nature,   and  the  case  resolves   itself 


into  the  proposition  thStt,  in  dlsr^ard  of  the 
§aid  restriction  of  article  224,  the  Legisla- 
ture has  undertaken  to  authorize  the  munici- 
palities of  this  state  to  u^e  the  taxing  pow- 
er for  a  purpose  not  strictly  public  in  iu 
nature.  In  such  a  case  the  courts  are  left 
to  choose  between,  the  Constitution  and  the 
Legislature,  and  necessarily  must  obey  the 
Constitution.  . 

In  the  brief  of  the  defendant,  the  state- 
ment  is  made  that: 

"So  far  as  .research  has  been  able  to  dis- 
close, there  is  only  one  municipal  ice  plant  in 
active  operation  in  the  United  States,  and 
this  is  in  Weatherford,  Okla." 

The  "research"  here  spoken  of  is  not  thai 
of  the  defendaxiLt  or  of  its  counsel,  but  of  J. 
Walls  Wentworth,  appointed .  by  the  presi- 
dent of  the  borough  of  Manhattan  to  gather 
statistical  information  on  the  subject  of  mu- 
nicipal and  government  ice  plants,  "and  to 
extend  his  resei^rch  in  foreign  countries  as 
well  as  in  the  United  States."  This  research 
L925]  shows  that  there  are  two  towns  in 
England; — Bolton  and  Wolverhampton — and 
several  in  Italy  that  manufacture  ice  for 
sale,  and  none  other  in  the  world,  except 
the  Oklahoma  town.  Judging  from  this, 
any  one  would  unhesitatingly  say  that  the 
making  of  ice  for  sale  was  not  supposed  by 
the  world  in  general  to  be  a  municipal  func- 
tion; but  that,  on  the  contrary,  the  consen- 
sus of  opinion  thronghout  the  civilized  world 
was  that  it  was  not. 

We  do  not  lose  sight  of  the  fact  that,  as 
well  as  observed  by  the  Court  of  Appeals 
of  New  York,  supra,  changed  conditions  may 
bring  about  new  purposes  for  which  the 
taxing  power  may  be  legitimately  exercised: 
but  ice  was  being  manufactured  in  cities  for 
sale  long  before  the  adoption  of  the  Con- 
sti|;ution  of  1808;  and  the  need  for  municipal 
distribution  of.  ice  was  at  that  time  just 
as  great  and  as  well  known  to  everybodv  as 
now;  and  hence  no  changes  brought  about 
by  new  conditions  can  be  invoked  in  connec- 
tion with  that  business. 

Not  a  city  or  town  of  the  state,  except  the 
defendant,  has  sought  to  take  advantage  of 
this  law,  so  far  as  we  know.  And  we  should 
not  wonder  at  this  lack  of  interest,  if  the  op- 
eration of  this  law  is  to  be  the  same  in  all 
the  towns  and  cities  as  is  shown  in  this 
case  it  would  be  the  defendant  town.  The 
soda  water  stands  are  shown  to  consume  a 
lar^e  quantity  of  ice  and  to  pay  but  an  insig- 
nificant amount  of  taxes.  The  Rock  Island 
Railroad  pays  over  $3,000  of  taxes,  approxi- 
mately one-fourth  of  the  total  tax  of  the 
town,  and  consumes  but  an  insignificant 
amount  of  ice.  The  operation  of  this  ice 
plant  scheme  would  be  to  make  the  Rock 
Island  Railroad  and  other  large  taxpayers 
who  at  the  same  time  are  small  consumers 
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{926]  of  Ice  pay  in  part  for  the  ice  to  be 
furnished  by  the  town  to  the  small  taxpayers 
who  are  at  the  same  time  large  consumers  of 
ice.  What  would  be  the  operation  of  this  law 
in  the  city  of  New  Orleans  with  its  street  rail- 
ways and  banks  and  agencies  of  all  kinds 
paying  heavy  taxes  and  needing  no  ice  save 
a  lump  for  the  water  cooler,  is  easily  im- 
agined. The  pockets  of  these  large  taxpayers 
would-be  gone  into  by  the  city  to  enable  her 
to  drive  out  of  business  and  destroy  the  ex- 
isting ice  companies.  The  operation  of  this 
law  is  thus  referred  to  as  calculated  to  throw 
a  sidelight  upon  the  question  of  whether  this 
ice  making  and  selling  enterprise  by  a  town 
or  city  is  or  is  not  a  "purpose  strictly  public 
in  its  nature." 

For  the  support  of  its  paupers  and  indigent 
sick  the  municipality  may  go  as  deeply  as 
the  necessity  of  the  case  may  require  into 
Hie  pockets  of  its  large  taxpayers;  but  it 
cannot  do  so  for  the  purpose  of  selling  ice, 
or  bread,  or  meat,  or  drugs,  etc.,  etc.,  more 
cheaply  to  its  inhabitants  in  general  than 
the  regular  merchants  are  doing.  This  would 
be  paternalism  pure  and  simple,  a  thing 
foreign  to  our  form  of  government. 

The  judgment  appealed  from  is  therefore 
set  aside,  and  it  is  now  ordered,  adjudged, 
and  decreed  that  the  ordinance  of  the  town 
of  Ruston  No.  120,  adopted  on  October  28, 
1912,  be,  and  the  same  is,  hereby  decreed  to 
be  unconstitutional,  null,  and  void,  and  is 
hereby  annulled,  that  an  injunction  issue 
enjoining  the  mayor  and  board  of  aldermen  of 
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said  town  from  attempting  to  carry  said 
ordinance  into  effect,  and  that  defendant  pay 
the  costs  of  this  suit. 

O'Niell,  J.,  takes  no  part. 

Behearing  denied  October  20,  1914. 


NOTE. 

Poorer  of  Mnnloipality  to  Operate 
Plant  for  Purpose  of  FumisliiBB  loe 
to  Inhabitaats. 

Since  the  decision  in  Tolton  y.  Camilla, 
134  Ga.  560,  20  Ann.  Cas.  199,  which  is  said 
in  the  note  thereto  to  be  a  case  of  first  im- 
pression, no  decision  other  than  the  reported 
case  seems  to  have  passed  on  the  power  of  a 
municipality  to  operate  a  plant  for  the  pur- 
pose of  furnishing  ice  to  its  inhabitants.  That 
case,  taking  a  strict  view  of  the  nature  of 
municipal  functions,  reaches  a  conclusion  op- 
posite to  that  arrived  at  in  Holton  v.  Camilla, 
supra,  and  denies  the  existence  of  the  power 
in  question.  The  question  was  referred  to  in 
a  concurring  opinion  in  State  v.  Thompson, 
149  Wi£.  488,  Ann.  Cas.  1913C  774,  the  hold, 
ing  in  that  case  being  that  a  ''Home  Rule" 
statute  under  which  it  was  sought  to  adopt 
a  charter  amendment  allowing  a  municipal 
ice  plant  was  invalid.  The  closely  related 
question  of  the  power  of  a  municipality  to 
furnish  fuel  to  its  inhabitants  is  discussed  in 
the  note  to  Laughlin  v.  Portland,  Ann.  Cas 
1916C  734. 
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right  of   set-off  under   American  bankruptcy   acts.     Morris  v.   Windsor   Trust   Co. 

(N.  Y.),  972. 

right  to  set  off  unliquidated  claim.    Pindel  v.  Holgate  (U.  S.),  983.  Annotated 

set-off  by  bank  of  deposit  against  debt  due  bank — effect  as  voidable  transfer  under 


bankruptcy  law.     Pindel  v.  Holgate  (U.  S.),  983.  Annotated 

See  also  Appeal  and  Error. 

BANKS. 

Bankruptcy — set-off  by  bank  of  deposit  against  debt  duo  bank — effect  as  voidable  transfer 
under  bankruptcy  law.     Pindel  v.  Holgate   (U.  S.),  083.  Annotated 

Insolvency — statute  providing  for  raising  presumption  of  fraud  against  officers  of  insolvent 
bank— validity.     Griffin  v.  State   (Ga.),  80. 

when  bank  is  "insolvent."     Griffin  v.  State    (Ga.),  80.  Annotated 

BAWDY  HOUSES. 
See  Disorderly  Houses. 

BENEFICIAI.  ASSOCIATIONS. 

Beneficiajries— designation  in  by-laws.     Christenson  v.  Madson   (Aiinn.),  584. 

immoral  relation  between  insured  and  beneficiary — sufficiency  of  evidence.  Christen- 
son V.  Madson  (Minn.),  584. 

— selection   by   insured   of   beneficiary   not   having    insurable    interest — public    policy 

Christenson  v.  Madson   (Minn.),  584.  Annotated 

— ^^—  statement  in  constitution  as  restrictive.    Christenson  v.  Madson  (Minn.),  584. 


BENEFICIARIES. 
See  Insnranoe. 

BENEFITS. 
See  Aocideat  Insuranoe. 
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BIBS. 

Deposit  with  bid— withdrawal  of  bid — ^rights  of  parties.    State  y.  Pitt  (N.  Car.),  425. 

Annotated 

BIOAMT. 

Competency  of  wife  as  witness  in  prosecution  for  bigamy.    State  v.  Von  Klein  (Ore.),  1054. 

Annotated 

BILIiBOABDS. 

Billboard — ^validity  of  ordinance  regulating.    Thomas  Cusack  Co.  ▼.  Chicago  (111.),  488. 

Annotated 

BUtliS  AND  NOTES. 

Assirament  of  note — ^ri^ht  of  assignee  to  sue — ^right  to  question  consideration  of  assignments 

Sims  V.  Everett   (Ark.),  629. 
Construction — ^note  and  mortgage  security  construed  together.    Des  Moines  Savings  Bank  v. 

Arthur    (Iowa),  498. 
Gift  causa  mortis — ^promissory  note — ^sufificiency  of  delivery.    Barber  v.  Caples  (Ore.),  1025. 
^Negotiability — ^imcertainty  as  to  amount.    Des  Moines  Savings  Bank  v.  Arthur  ( Iowa ) ,  498. 

uncertainty  as  to  date  of  maturity.    Des  Moines  Savings  Bank  v.  Arthur  ( Iowa ) ,  498. 

Note  given   to   corporation   as   security — ^notice  of   defenses — sufSciency   of   evidence.      Dea 

Moines  Savings  Bank  v.  Arthur   (Iowa),  498. 
Note  secured  by  mortgage — aright  to  maintain  separate  actions  on  note  and  mortgage.     Des 

Moines  Savings  Baiilc  v.  Arthur  (Iowa),  498. 

See  alsQ  Payment. 

BUXS  OF  EXCEPTIONS. 
See  Appeal  and  Error* 

BZJLSTINCk 
See  EzploBlona  and  EzploslTes* 

BONDS. 

Reformation  of  bond — changing  name  of  obligee.    Archer  v.  McClure  (N.  Car.),  180. 

Annotated 
Bee  also  Appeal  and  Error;  Bail. 

BOOKS. 
See   BCedical   Booka^ 

BOTTNDARIES. 

Establishment  of  boundary  line  by  parol  agreement.    Bunger  v.  Grimm  (Ga.),  173. 

BREACH    OF   COVENANT. 
See  Deeds. 

BREACH  OF  PROMISE   OF  MARRIAGE. 

Damages — abortion  as  element  of  damages.     Nolan  v.  Glynn    (Iowa),  559. 

seduction  as  element  of  damages.     Nolan  v.  Glynn   (Iowa),  559. 

Evidence — ^understanding  of  family  as  evidence  of  agreement  to  marry.     Nolan   v.  Glynn 
(Iowa),  659.  Annotated 


Compensation — ^admissibility  of  evidence  as  to  financial  ability  of  purchaser.    Sotham  v.  Ma- 
comber  (Mich.),  694. 

BUILDING  CONTRACTS. 

Architects  certificate— conclusiveness.    American-Hawaiian  Eng.,  etc.  Co.  v.  Bntler  (Cal.),  44. 
Payment — failure  of  owner  to  pay  instalment — ^judgment  for  contractor — ^provision  for  paying 
subcontractor  American-Hawaiian  Eng.  etc.  Co.  v.  Butler  (Cal.),  44. 

right  to  payment — architect's  certificate '  refused.     American-Hawaiian  Eng.  etc.  Co. 

V.  Butler   (Cal.),  44. 

Rescission  by  contractor — failure  to  pay  instalment.     American-Hawaiian   Eng.  etc.  Co.  v. 

Butler   (Cal.),  44. 
Termination  for  default  of  contractor— requisites  of  notice.     American-Hawaiian  Eng.  etc. 

Co.  V.  Butler   (Cal.),  44. 

right  of  owner  to  complete  work.    AmericanrHawaiian  Eng.  etc.  Co.  v.  Butler  (Cal.). 

44. 
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BVIIiDINO  CONTRACTS  —  Continued. 

Time  for  completion  of  work — effect  of  waiver  of  stipulation  as  to  time.    American-Hawaiian 

Eng.  etc.  Co.  v.  Butler   (Cal.),  "44. 
sufficiency  of  evidence  to  show  waiver  of  time  of  performance.     An^erican-Hawaiian 

£ng.  etc.  Co.  v.  Butler  (Cal.),  44. 

validity  of  oral   eztenaion  of  time.^     American-Hawaiian  Eng.   etc.   Co.   v.   Butler 


(Cal.),  44. 


BUIIiDWO  RJ^TBIOTIONS. 

B6e  Vendor  and  Pnroliaeer. 


BUXU>IN«ft. 

Scaffold  erected  for  painting  building — injury  to  pedestrian — ^negligence  of  independent  con- 
tractor— liability  of  owner.  Weilbaeber  v.  J.  W.  Putts  Co.  (Md.),  115.  Annotated 
See  also  I«andlord  and  Tenant;  Mnnieival  Corporations;  Nnisanees. 

BUI<K   8AI.E8. 
See  Frandnlent  Sales  and  Conveyanoes* 


BURDEN  OF  PROOF. 

Ordinances — ^burden  of  showing  invalidity  of  ordinanoe.     Warren  Mortgage  Co.  v.  Winters 

(Kan.),  956. 
Personal  injuries — ^burden  of  proof  as  to  cause  of  injury.     Blair  y.  Seitner  Dry  Goods  Co. 

(Mich.),  882. 

BURGI.ART. 

Instructions — necessity  of  instructing  as  to  circumstantial  evidence.    State  v.  Itapoint  (Vt.), 

318. 
Opening  partly  open  door  as  burglary.    State  v.  Lapotnt  (Vt.),  318.  Annotated 

BtTRIAI,  INSURAHOB. 

Contract  to  provide  funeral  as  insurance  contract.    Renschler  ▼.  State  (Ohio),  1014. 

Annotated 

BVunnsBB. 

See  Monopolies;  Mnnioipal  Corporations. 

BT-LAWS. 
See  Benefioial  Assooiations. 

BYSTANDERS. 
See  Arrest;  Kesllsonoe. 

CARRIERS  OF  GOODS. 

Personal  injuries  from  defect  in  wharf — liability  of  carrier  of  goods  to  person  receiving 
freight.    Miller  v.  Delaware  River  Trans.  Co.  (K  J.),  165.  Annotated 

CARRIERS  OF  PASSENGERS. 

Baggage — duty  of  carrier  to  provide  safe  place  for  delivery  of  baggage  to  passenger.  John- 
son V.  Floradia  East  Coast  R.  Co.  (Fla.),  12W).  Annotated 

O>ntributory  negligence  of  passenger — extending  arm  outside  of  car.  Malakia  v.  Rhode 
Island  Co.    (R.  I.),  1216.  Annotated 

Injunctions — enforcement  of  right  to  carriage  by  injunction.  Hogan  v.  Nashville  Interurban 
R.  Co.   (Tenn.),  1162. 

Insulting  language — liability  of  carrier  for  insulting  language  by  employee^  to  passenger. 
Haile  v.  New  Orleans  R.  etc.  Co.   (La.),  1233. 

Sick  or  disabled  passengers — duty  of  carrier  to  carry  disabled  person.  Hogan  v.  Nashville 
Interurban  R.  Co.   (Tenn.),  1162. 

duty  of  carrier  to  passenger  taken  sick  in  transit.    Middleton  v.  Whitridge  (N.  Y.), 

866.  Annotated 

CAirSA  MORTIS. 
See  Gifts. 

CENSORSHIP. 
See  Morins  Piotnres* 

OSRTIFICATBS.  . 
See  BnlUUttK  C#utraots. 
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CHAIN  OF  TITIJB. 
See  Quietins  Title. 

CHALLENGES.  . 
See  Jury. 

CHARACTER. 
See  Oriminal  Law, 

CHARTS. 
See  Hospitals  and  Asylums. 

CHATTEL  MORTGAGES. 

Remedies  of  mortgagee.     Ex  p.  Logan   (Ala.))  ^05. 

Waiver  of  chattel  mortgage  lien  by  attachment.     Ex  p.  Logan   (Ala.),  405.  Annotated 


See  Infants. 

CIRCUMSTANTIAL  EVIDENCE. 
See  Bnrelary. 

CIVIL  RIGHTS. 

Who  is  "colored"  person.    Tucker  v.  Blease  (S.  Car.),  796. 

CLAIMS. 
See  Municipal  Corporations. 

CLEANING  STREETS. 
See  Streets  and  Higl&ways. 

COLLATERAL    ATTACK. 
See  Eminent  I>omaia. 

COLLATERAL  SECURITY. 
See    Stook    and    Stockholders. 

COLORED  PERSONS. 

Separation  of  white  and  colored  pupils  for  purposes  of  education.    Tucker  y.  Blease  (S.  Car.), 
796.  Annotuted 

Who  is  "colored"  person.    Tucker  v.  Blease  (S.  Car.),  796. 

COMMERCE. 

Commerce  within   federal  constitution — what   constitutes — correspondence   school.     Marconi 
W^ireless  Tel.  Co.  v.  Commonwealth  (Mass.),  214. 

COMMITTEES. 
See   Pnblie   Ottoers. 

COMPENSATION. 

See  Brokers;  Corporations;  Master  and  Servant;  Streets  and  Hick  ways; 

Tenants  in  Common. 

COliPUTATION  OF  TIME. 
See  Appeal  and  Error. 

CONCEALMENT. 
See  Bankruptcy. 

CONCUSSION. 
See  Explosions  and  EzplosiTes. 

CONDUCT  OF  JUDGE. 
See  Trial. 
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CONTES8IONS. 

Confession  as  sufficient  corroboration  of  accomplice.-    Knowles  v.  State   (Ark.)y  568. 

Annotated 
Intoxication  as  affecting  admissibility  of  confession.     Lindsey  v.  State   (Fla.},  1167. 

Annotated 

CONFUCT  OF  I«AWS. 

Damages — what  law  governs  in  assessment  in  damages  for  personal  injuries.    Osborne  v.  Grand 

Tnmk  R.  Co.  (Vt.),  74. 
Statute  of  limitations — what  law  governs.    Osborne  v.  Grand  Trunk  R.  Co.  (Vt.),  74. 

See  also  Taxation* 

CONFRONTING  WITNESSES. 
See  \Xritiiesses. 

CONSENT. 
See  Meolianlcs'  Idens;  Nnisanees;  P]&7«loians  and  Snrs^ons* 

GONSIPERATION. 
See  Contracts)  Corporations. 

CONSORTIUM. 
See  Hnaband  and  Wife. 

CONSPIRACY. 

Evidence — admissibility  of  acts  and  declarations  of  co-conspirators.     People  ▼.  Cassidy   (N. 

Y.),  1009. 
Survival  of  action — conspiracy  to  restrain  trade.     Frohlich  v.  Deacon    (Mich.),  722. 

Annotated 

CONSTITUTION. 
See  Benefleial  Associations. 

CONSTITUTIONAI,  LAW. 

Banks — statute  providing  for  raising  presumption  of  fraud  against  officers  of  insolvent  bank 

—utility.     Griffin  v.  State   (Ga.),  80. 
Billboards — ^validity  of  ordinance  regulating.     Thomas  Cu^ack  Co.  v.  Chicago  (111.),  488. 

Annotated 
Buildings — ^building  ordinance  held  reasonable.    Building  Commission  v.  Kunin  (Mich.),  959. 
Bulk  sales  law— validity.     Coffey  v.  McGahey   (Mich.),  923. 
Confronting  witnesses — private  examination  of  witness  in  criminal  case  as  reversible  error. 

Dutton  V.  State  (Md.),  89. 
Decedents'  estates—probate  or  administration  fees — validity  of  statute  prescribing.    Halin  v. 

Lamoure  County   (N.  Dak.),  207.  Annotated 

Due  proceP:J  of  law — what  constitutes.    Anderson  v.  Great  Northern  R.  Co.   (Idaho),  191. 
Eminent  domain — statute  conferring  jurisdiction   of   eminent  domain   proceeding  on  public 

service  commission — ^validity.     George   v.   Consolidated   Lighting   Co.    (Vt.),   416. 

Annotated 
Evidence — ordinance  making   certain   facts  prima   facie  evidence — validity.     Borok  v.   Bir- 
mingham  (Ala.),  1061.  Annotated 
Fish  and  game — license  to  hunt  game — validity  of  statute  requiring.    Bondi  v.  Mackay  ( Vt. ) , 

130.  Annotated 

Foreign  corporations — ^validity  of  license  tax  or  fee  inxposed  on  foreign  corporation.    Albert 

Pick  &  Co.  V.  Jordan  (Cal.),  1237.  Annotated 

validity  of  statute  imposing  license  tax.     Marconi  Wireless  Telegraph  Co.  v.  Com- 
monwealth (Mass.),  214. 

Fuel — power  of  municipality  to  engage  in  business  in  furnishing  fuel  to  inhabitants.    Laugh- 
lin  V.  Portland   (Me.),  734.  Annotated 

Hotels,  etc. — validity  of  statute  licensing  hotels,  lodging  houses,  or  rooming  houses.     Cut- 
singer  V.  Atlanta  (Ga.),  280.  '    Annotated 

Ice — power  of  municipality  to  operate  ice  plant.    Union  Ice,  etc.  Co.  v.  Huston  (La.),  1274. 

Annotated 

Jury — right  to  jury  trial — federal  constitution  as  limiting  state  action.    Middleton  v.  Whit- 
ridge   (N.  Y.),  856. 

right  to  jury  trial — final  judgment  on  appeal  as  denial  of  right.    Middleton  v.  Whit- 
ridge  (N.  Y.),  856. 

Labor  laws — statute  limiting  hours  of  labor — ^validity.    State  v.  Bunting  (Ore.),  1003. 
Legislative,  power — scope.     Laughlin  v.  Portland    (Me.),  734. 

Liens — ^removal  of  property  subject  to  liien — validity  of  statute  imposing  damages.    Anderson 
V.  Great  Northern  R.  Co.  (Idaho),  191. 
Ann.  Gas.  1916C. — 82. 
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Loggers'  liens — ^persons  furnishing  supplies— validity  of  statute  giving  lien.     Anderson  t. 

Great  Northern  R.  Co.  (Idaho),  191. 
Moving  pictures — censorship  of  moving  pictures — validity  of  state  statute.     Mutual   Film 

Corp.  V.  Industrial  Commission  (U.  S.)»  206.  Annotated 

statute  prohibiting  importation  of  prize  fight  films — validity.     Weber  v.  Freed   (U. 

S.),  317.  Annotated 

Municipal  corporations — encroachment  on  private  enterprise — power  of  municipality.    Laugh- 
lin  V.  Portland  (Me.),  734. 

ordinance  supplementing  statute — ^validity.    Borok  v.  Birmingham  (Ala.),  1061. 

Police  power — general  scope.     State  v.  Bunting   (Ore.),  1003. 

meaning  of  term.    Union  Ice,  etc.  Co.  v.  Ruston  (La.),  1274. 

Public  service  corporations — legislative  regulation  of  rates.     Wolverton  v.  Mountain  Statea 

Tel.  etc.  Co.  (Colo.),  776. 
—  power  of  court  to  regulate  rates.    Wolverton  v.  Mountain  States  Tel.  etc.  Co.  ( Colo. ) , 

776. 
Remedies — power  of  legislature  to  change.    Johnson  v.  Libby   (Me.),  681. 
Sentence  and  punishment — capital  punishment  for  assault  with  intent  to  rape — cruel  and 

unusual  punishment.     Button  v.   State    (Md.),  89. 
Statutes — partial  invalidity  of  statute — effect.    Malin  v.  Lamoure  C-ounty  (N.  Dak.),  207. 

presumption  in  favor  of  statute.     Laughlin  v.  Portland   (Me.),  734;  State  v.  Bunt- 
ing (Ore.),  1003. 

title  and  subject-matter — effect  of  subsequent  codification.    Anderson  v.  Great  North- 


em  R.  Co.   (Idaho),  191. 
Taxation — exemption — -power  of  legislature  to  exempt  stock  in  foreign  corporation.     Denver 
V.  Hobbs  Estate  (Colo.),  823. 

extraterritorial   effect   of   tax    laws.     Bellows   Falls   Power    Co.    v.    Commonwealth 

(Mass.),  834. 

limits  on  taxing  power — public  purchase.     Union  Ice,  etc.  Co.  v.  Ruston  (La.),  1274. 

property   subject  generally.     Bellows  Falls  Power   Co.   v.   Commonwealth    (Mass.), 


834. 

—  property  subject — security  owned  by  domestic  corporation.     Bellows  Falls  Power  Co. 
V.  Commonwealth   (Mass.),  834. 

property  subject — stock  in  domestic  corporation.     Bellows  Falls  Power  Co.  v.  Com- 


monwealth (Mass.),  834. 

—  property  subject — stock  in  foreign   corporation.     Denver  v.  Hobbs   Estate    (Colo.), 

823.  Annotated 

property  subject — stock  in  foreign  corporation.     Bellows  Falls  Power  Co.  v.   Com- 


monwealth   (Mass.),  834.  Annotated 

property  subject-— stodc  in  foreign  corporation.    Hawley  v.  Maiden  (U.  S.),  842. 

Annotated 
Witnesses — ^privilege  against  self -crimination — scope  of  constitutional  provision.     People  v. 
Cassidy  (N.  Y.),  1009. 

privilege  against  self-crimination — waiver  of  privilege  as  extending  to  subsequent 

proceeding.    People  v.  Cassidj^  (N.  Y.),  1009.  Annotated 

privilege  agamst  self-crimination — waiver  of  privilege  as  subjecting  witness  to  cross- 


examination.     People  V.  Cassidy  (N.  Y.),  1009. 
See  also  Taxation. 

CONSTBirCTION. 

See  Accident  Insnranoe;  Bills  and  Notes;  Landlord  and  Tenant;  Mecl&anics*  Idons; 
Morti^ases;  Mnnioipal  Corporations;  Stat|ites;  Street  Bailwajs;  Treaties; 
Vendor  and  Fnroliaser;  Wills. 

CONTENTS. 

Meaning  of  "contents'^  as  used  in  will  in  connection  with  property  bequeathed  or  devised 
Oeamer  v.  Harris  (Ohio),  1137. 

CONTRACTS. 

Aigency — usurious  contract  by  agent — ^responsibili^  of  principal.  Brown  v.  Johrson  (Utah), 
321.  Annotated 

Bids-r-deposit  with  bid— withdrawal  of  bid— rights  of  parties.    State  v.  ^Pitt  (N.  Car.) ,  425. 

Annotated 

Breach  of  contract — covenant  against  engaging  in  competing  business — right  to  restrain 
breach  by  injunction.    Marvel  v.  Jonah  (N.  J.),  185.  Annotated 

right  to  restrain  breach  of  contract  by  injunction.    Marvel  v.  Jonah  (N.  J.),  185. 

stipulated  forfeiture  as  penalty  or  liquidated  damages.     Parker-Washington  Co.  v. 

Chicago  (III.),  337. 

Building  contracts — conclusiveness  of  architect's  certificate.  American-Hawaiian  Eng.  etc. 
Co.  V.  Butler  (Cal.),  44. 

failure  of  owner  to  pay  instalment — ^judgment  for  contractor — provision  for  paying 

subcpn tractor.     American-Hawaiian   £ng.   etc.   Co.   v.   Butler    (Cal.),  44. 
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CONTRACTS  —  Continued. 

Building  contracts — ^rescission  by  contractor — failure  to  pay  instalment.    American-Hawaiian 

Eng.  etc.  Co.  v.  Butler  (Cal.),  44. 
■  right  of  contractor  to  instalment — delay  in  prosecuting  work.     American-Hawaiian 

Eng.  etc.  Co.  v.  Butler    (Cal.),  44. 

right  to  payment — architect's  certificate  refused.     American-Hawaiian  Eng.  etc.  Co. 

Y.  Butler  (Cal.),  44. 

termination   for    default    of    contractor — requisites    of    notice.      American-Hawaiian 

Eng.  etc.  Co.  v.  Butler   (Cal.),  44. 

• termination  for  default  of  contractor — right  of  owner  to  complete  work.     American- 

Hawaiian  Eng.  etc.  Co.  v.  Butler    (Cal.),  44. 

time  for  completion  of  work — effect  of  waiver  of  stipulation  as  to  time.    American- 


Hawaiian  Eng.  etc.  Co.  v.  Butler    (Cal.),  44. 
—  time  for  completion  of  work — sufficiency  of  evidence  to  show  waiver  of  time  of  per- 
formance.   American-Hawaiian  Eng.  etc.  Co.  v.  Butler   (Cal.),  44. 

time  for  completion  of  work — validity  of  oral  extension  of  time.    American-Hawaiian 


Eng.  etc.  v.  Butler  (Cal.),  44. 
Consideration — assignment   of   note — suit  by   assignee-bright   to   question   consideration   of 

assignment.    Sims  v.  Everett  (Ark.),  620. 
Freedom  of  contract — intent  of  parties  controls.     Parker- Washington  Co.  v.  Chicago   (111.), 

337. 
Insurance— contract  to  provide  funeral  as  insurance  contract.     Renschler  v.  State    (Ohio), 

1014.  Annotated 

what  constitutes  insurance  contract.     State  v.  Universal  Service  Agency    (Wash.), 

1017.  Annotated 

Nature  of  contract — sufficiency  of  evidence  as  to  nature  of  contract.  Chalvet  v.  Huston  (D. 
C),  1180. 

Promoters — liability  of  corporation  on  contracts  of  promoters.  Turner  v.  Sinaloa  Land,  etc. 
Co.   (Utah),  100.  Annotated 

Public  contrac^liquidated  damages — defenses  to  recovery — delay  in  other  work.  Parker- 
Washington  Co.  V.  Chicago  (111.),  337. 

Telegraphs  and  telephones — contract  for  telephone  service — termination  of  contract.  Wolver- 
ton  V.  Mountain  States  Tel.  etc.  Co.   (Colo.),  776. 

Validity — accident  insurance — limitation  of  time  to  sue — validity.  Bates  y.  German  Com- 
mercial Ace.  Co.   (Vt.),  447.  Annotated 

contract  liquidiEkting  damages — validity.     Parker-Washington  Co.  v.  Chicago    (111.), 

337. 

infants — infancy  as  defense  to  action  for  money  loaned.    Leslie  v.  Sheill  (Eng.),  992. 

Annotated 
infants — power  to  consent  to  issuance  of  liquor  license.    Matter  of  Farley   (N.  Y.), 


404.  Annotated 

infants — validity  of  contract  of  infant  generally.    Matter  of  Farley  (N.  Y.),  494. 

municipal  corporations — ^right  to  construct  improvement  jointly  wiii  railroad  com- 
pany. Lord  V.  Denver  (Colo.),  893.  Annotated 
See  also  Breach  of  Promise  of  Marriage;  Corporations;  Life  Insurance;  Me- 

olianlos'  Liens;  Mnnloipal  Corporations, 

CONTRIBUTORY  KEOLIGEITCE. 

Carriers  of  passengers — contributory  negligence  of  passenger — extending  arm  outside  of  car. 

Malakia  v.  Rhode  Island  Co.   (R.  I.),  1216.  Annotated 

Defense— contributory  negligence  as  aflfirmative  defense.    King  v.  Gooney-Eckstein  Co.  (Fla.), 

163. 
Elevators — fall   into   elevator   shaft — contributory   negligence   question   for   jury.     Blair   v. 

Seitner  Dry  Goods  Co.  (Mich.),  882. 
Forgetfulness  of  known  danger  as  contributory  negligence.     Harris  v.  Bremerton    (Wash.), 

160. 

Infants — contributory  negligence  of  children.     Qregg  v.  King  County  (Wash.),  135. 

Master  and  servant — ^fall  of  roof  of  mine — contributory  negligence  of  miner.  Hall  v.  Manu- 
facturers' Coal,  etc.  Co.    (Mo.),  376. 

fall  of  roof  of  mine — instructions  as  to  negligence  and  contributory  negligence.    Hall 

V.  Manufacturers*  Coal,  etc.  Co.   (Mo.),  375. 

Parent  and  child — contributory  negligence  of  parent  as  imputed  to  child.  Gregg  v.  King 
County   (Wash.),  135. 

CONVERSION. 

Corporate  stock — measure  of  damages  for  conversion.  Hawkins  v.  Mellis,  Pirie  &  Co.  (Minn.) , 
540.  Annotated 

CONVICTS. 

Corporal  punishment^right  to  inflict  on  convict.    State  v.  Nipper  (N.  Car.),  126.    Annotated 
Detention  of  convict  after  pardon— liability  for  false  imprisonment.     Weigel  v.  McCloskey 
(Ark.),  503. 
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COBFOSAIi  PUNISHMENT. 
See  CoitTiots. 

CORPORATIONS. 

Assets — ^proof  of  value — opinion  evidence.    Hawkins  v.  Mellis,  Pirie  &  Co.  (Minn.),  640. 
Crimes — criminal  liability  of  corporation  for  carrying  liquors  into  Indian  territory.    Joplin 

Mercantile  Co.  v.  United  States    (U.  S.),  470.  Annotated 
criminal  liability  of  corporation  for  concealing  property  from  trustee  in  bankruptcy. 

Kaufman  v.  United  States  (Fed.),  466.  Annotated 

criminal  liability  of  corporation  for  obtaining  money  by  false  pretenses.     State  v. 


Salisbury  Ice,  etc.  Co.   (N.  Car.),  456.  ^      Annotated 
Foreign  corporations — power  of  legislature  to  exempt  stock  in  foreign  corporation  from  tax- 
ation.    Denver  v.  Hobbs  Estate   (Colo.),  823. 
situs  of  stock  of  foreign  corporation  for  purposes  of  taxavion.    Denver  v.  Hobbs  Es- 
tate (Colo.),  823. 

stock  in  foreign  corporation  as  subject  to  taxation.    Denver  v.  Hobbs  Estate  (Colo.), 


823.  Annotated 

—  stock  in  foreign  corporation  as  subject  to  taxation.    Bellows  Falls  Power  Co.  v.  Com- 
monwealth   (Mass.),  834.  Annotated 

—  stock  in  foreign  corporation  as  subject  to  taxation.    Hawley  v.  Maiden  (U.  8.),  842. 

Annotated 
validity  of  license  tax  or  fee  imposed  on  foreign  corporation.     Albert  Pick  A  Co.  v. 


Jordan   (Cal.),  1237.  Annotated 

validity  of  statute  imposing  license  tax  on  foreign  corporation.     Marconi   Wireless 


Telegraph  Co.  v.  Commonwealth  (Mass.),  214. 
Mortgage  of  property  by  corporation — ultra  vires  mortgage— annulment  by  court — ^return  of 
consideration.    Dillon  v.  Myers  (Colo.),  1032. 

ultra  vires  mortgage — enforcement.     Dillon  v.  Myers   (Colo.),  1032. 

validity — failure  to  obtain  consent  of  stockholders — right  of  creditor  to  object.     Dil- 
lon V.  Myers   (Colo.),  1032.  Annotated 

Notice — note  given  to  corporation  as  security — notice  of  defenses — sufficiency  of  evidence. 

Des  Moines  Savings  Bank  v.  Arthur   (Iowa),  498. 
Officers  and  employees — right  of  general  manager  to  compensation  for  extra  services.    Tanner 

V.  Sinaloa  Land,  etc.  Co.  (Utah),  100. 
Promoters — liability  of  corporation  on  contracts  of  promoters.    Tanner  v.  Sinaloa  Land,  etc. 

Co.  (Utah),  100.  Annotated 

Public  service  corporations — legislative  regulation  of  rates.     Wolverton  v.  Mountain  States 

Tel.  etc.  Co.   (Colo.),  776. 

power  of  court  to  regulate  rates.    Wolverton  v.  Mountain  States  Tel.  etc.  Co.  (Golo.)» 

776. 

Securities — security  owned  by  domestic  corporation  as  subject  to  taxation.     Bellows  FaJla 

Power  Co.  v.  Commonwealth   (Mass.),  834. 
Stock  and  stockholders — conversion  of  stock — measure  of  damages.     Hawkins  v.  ^lellis,  Pirie 

&  Co.   (Minn.);  640.  Annotated 

situs  of  corporate  stock  for  purposes  of  taxation.     Bellows  Falls  Power  Co.  v.  Com- 
monwealth   (Mass.),  834. 

stockholders'    liability — assessment    against    stockholders — enforcement.      Johnson    v- 


Libby  (Me.),  681. 

—  stockholders'  liability — assessment  against  stockholders — necessity  of  notice  to  stock- 
holders.   Johnson  v.  Libby  (Me.),  681. 

—  stockholders'   liability — enforcement  against  estate   of   decedent.     Johnson   v.   Libby 
(Me.),  681. 

stockholders'  liability — person  holding  stock  as  collateral  security — liability  of  cred- 


itors.    Way  V.  Barney   (Minn.),  565.  Annotated 

—  stockholders'   liability — statute   imposing  double  liability — acceptance   of  statute  by 


becoming  stockholder.    Johnson  v*  Libby  (Me.),  681. 

stockholders'  liability — when  liability  accrues.     Johnson  v.  Libby   (Me.),  681. 

stock  in  domestic  corporation  as  subject  to  taxation.     Bellows  Falls  Power  Co.  t. 

Ommonwealth  (Mass.),  834. 

CORRESPONDENCE  SCHOOLS. 
See  Commeree. 

CORROBORATION. 
See  Confessions. 

COSTS. 

Fines  and  costs  imposed  in  criminal  proceeding — effect  as  lien  on  property  of  accused.    West- 
ern Tie,  etc.  Co.  v.  Campbell   (Ark.),  943. 
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See  MiMiosdvct  of  OomiseL 

COXJNTEitCI.AI]a. 
See  Set-off. 

COUNTIES. 

Condemnation  of  property  for  widening  road — liability  of  county  comnaissioners  for  unneces- 
sary injury  to  adjoining  property.    Pettit  v.  County  Commissioners  (Md.),  35. 

Personal  injuries  from  defect  m  wharf— liability  of  county.  Gregg  v.  King  County  (Wash.), 
136.  Annotuted 

COITRTS. 

Attorneys — summary  control  by  court — transaction  outside  professional  relation.    Krickau  v. 

Williams  (R.  I.),  1146. 
Creditors*  bills— jurisdiction— waiver  by  failure  to  demur.     Coffey  v.  McGahey   (Mich.),  923. 
Decisions — state  court  following  federal  decision — federal  question.     Albert  Pick  &   Co.  v. 

Jordan   (Cal.),  1237. 
Jury — power  of  court  to  exclude  persons  from  jury  service.    Teat  v.  Land  (La.),  1208. 

Annotated 
Opinions  of  courts  as  authority — advisory  opinion.    Laughlin  v.  Portland  (Me.),  734. 
Public  service  corporations — power  of  court  to  regulate  rates.    Wolverton  v.  Mountain  States 

Tel.  etc   Co.  (Colo.),  776. 

Title  to  property— jurisdiction  of  equity  to  determine.  W.  T.  Smith  Lumber  Co.  v.  Jernisran 
(Ala.),  664.  '  * 

Wills — ^jurisdiction   of   equity   to   construe   will    creating    trust.      Heiseman    v.    Lowenstein 
(Ark.),60L 
See  also  DiseoTery;  £minent  Domain;  Injiinctlon:  Trial. 

COVENANTS. 
See  C^atraeis;  Deeds;  Laudlovd  and  TeAants  Vendor  and  Pikreliaser. 

CREDITORS'  BH^LS. 

Jurisdiction  of  creditor's  bill — ^waiver  by  failure  to  demur.     Coffey  v.   McGahey    (Mich.), 

CRIMINAL  I.A'W. 

Abortion — expert  evidence — effect  of  abortifacient — basis  for  testimony.  State  v.  Shaft  (N. 
Car.),  627. 

necessity  that  drug  administered  be  capable  of  producing  intended  effect.     State  v 

Shaft   (N.  Car.),  627. 

— : sentence  not  excessive.     State  v.  Shaft   (N.  Car.),  627. 

— 1 victim  of  abortion  as  accomplice.    State  v.  Shaft  (K.  Car.),  627.  Annotated 

Aider  or   abettor — prosecution  before  conviction  of  principal.     Kaufman  v.  United   States 

(Fed.),  466. 
Assault — person  assaulted  on  his  own  premises — ^right  to  repel  attack  without  retreating. 

People  V.  Tomljne   (N.  Y.),  916.  Annotated 

Bankruptcy — concealment  of  assets — criminal  liability  of  corporation.     Kaufman  v.  United 

States   (Fed.),  466.  Annotated 

concealment  of  assets — indictment  as  charging  felony.  •  Kaufman  t.  United   States 

(Fed.),  466. 

Concealment  of  assets — sufficiency  of  evidence.     Kaufman  v.  United  States    (Fed.) 

466. 

concealment  of  asset&^^what  constitutes  offense.     Kaufman  ▼.  United  States   (Fed.), 


466. 
Bigamy — competency  of  wife  as  witness  in  prosecution   for  bigamy.     State  v.   Von   Klein 

(Ore.),  1054.  Annotated 

Burglary — ^necessity  of  instructing  as  to  circumstantial  evidence.     State  v.  Lapoint   (Vt.), 

318. 

opening  partly  open  door  as  burglary.     State  v.  Lapoint   (Vt.),  318.         Annotated 

Conspiracy — admissibility  of  acts  and  declarations  of  oo-conspirators.    People  v.  Cassidy  (N. 

Y,),  1000. 
Defenses — inducement  to  commit  offense  with  view  to  prosecution   therefor   as  •  defense  to 

charge.     State  v.  Salisbury  Ice,  etc.  Co.   (N.  Car.),  728.  Annotated 

.  insanity  as  defense  to  diarge  of  crime — test  of  responsibility.     State  r.  Mewhinney 

(Utah),  537.  •  ' 

Distinction  between  felony  and  misdemeanor.     Dutton  v.  State   (Md.),  89. 
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CRIlfflNAI.  LAW  —  Continned. 

Embezzlement — restoration  of  property,  as  defense  to  proseOtttion  for  embezzlement.     State 
V.  Baxter  (Ohio),  60.  Annotated 

Evidence — accomplice — competency  of  testimony.     State  v.  Shaft  (N.  Car.),  627. 

accomplice— confession  as  sufficient  corroboration.    Knowles  v.  State  (Ark.),  668. 

Annotated 


—  accomplice — necessity  of  corroboration.    State  v.  Shaft  (N.  Car.),  627. 

—  proof  of  other  crimes — as  incident  to  relevant  evidence.     State  v.  Von  Klein  (Ore.), 
1054. 

—  proof  of  other  crimes — ^to  show  motive.     State  v.  Von  Klein  (Ore.),  10.')4. 
testimony  at  former  trial  of  same  defendant  in  criminal  case — admissibflity.     State 


V.  Von  Klein  (Ore.),  1054. 
False  pretenses — corporation— criminal  liability  of  corporation  for  obtaining  money  by  fals** 

pretenses.     State  v.  Salisbury  Ice,  etc.  Co.   (N.  Car.),  466.  ^     Annotated 

indictment — ^allegation  as  to  intent.    State  v.  Salisbury  Ice,  etc.  Co.   (N.  Car.),  45<J. 

obtaining  loan  of  money  as  constituting  crime  of  obtaining  money  by  false  preten*4*. 

Ungue  V.  State  (Ohio),  1166. 

reliance  on  representation — what  constitutes.     State  v.  Salisbury  Ice,  etc.  Co.   (X. 


Car.),  456. 

Homicide—defenses — death  resulting  from  supervening  cause.    People  v.  Kane  (N.  Y.),  685. 

Annotated 

degree  fixed  by  statute — right  of  jury  to  convict  of  lower  degree.    State  v.   Me- 

whinney  (UtsJi),  537.  Annotated 

evidence — articles  taken  from  accomplice.     State  v.  Mewhinney   (Utah),  537. 

evidence — declarations  of  infant  at  time  of  homicide  as  part  of  res  gest«.     State  v. 


Lasecki   (Ohio),  1182.  Annotated 

—  evidence — sufficiency  to  sustain  verdict.    Bird  v.  State  (Ga.),  205. 

—  instructions — ^insanity   as   defense.     State  v.   Mewhinney    (Utah),   537. 

—  instructions — offenses  to  be  submitted.    Bird  v.  State  (Ga.),  205. 

—  instructions — power  of  jury  to  make  recommendation  of  mercy.    State  v.  Mewhinner 
(Utah),  537. 

—  instructions — request  not  based  on  evidence — intent  of  accused.    State  -v.  Mewhinney 
(Utah),  537. 

—  question  for  jury — ^shooting  intentional  or  ac<udeiital..    People  v.  Kane  {2f:  Y.),  685. 
what  constitutes  "lying  in  wait."    Patterson  v.  State  (Ala.),  968.  Annotated 


Incest — marriage  of  accused — sufficiency  of  evidence  to  show.     Knowles  v.  State  (Ark.),  568. 
Indictment  and   information — ^mere  surplusage  as  constituting  variance.     Tingue  v.   State 

(Ohio),  1166. 
■ valijiity  of  indictment — prosecutor  member  of  grand  jury.     State  v.  Pitt  (N.  Car.)» 

422.  Annotated 

Injunctions — power  of  equity  to  enjoin  criminal  prosecution.     Sherod  v.  Aitchison    (Ore.), 

1151.  Annotated 

right  of  state  to  enjoin  private  nuisance  which  is  also  crime.    Laymaster  v.  Goodin 

(Mo.),  452.  Annotated 

Intoxicating  liquors — carrying  liquor  into  Indian  territory — what  constitutes  offense — suffi- 
ciency of  indictment.    Joplin  Mercantile  Co.  v.  United  States  (U.  S.),  470. 

carrying  liquor  into  Indian  territory — criminal  liability  of  corporation.     Joplin  Mer- 
cantile Co.  V.  United  States  (U.  S.),  470.  Annotated 

prosecution  for  violation  of  municipal  ordinance — proof  of  other  offenses.    Borok  v. 


Birmingham  (Ala.),  1061. 

Larceny— evidence — relation  of  accused  and  prosecutor.     State  v.  Pitt  (N.  Car.),  422. 

Malicious  mischief — evidence — sufficiency  to  sustain  verdict.     State  v.  Ward   (Minn.),  674, 

'  indidonent — sufficiency.    State  v.  Ward  (Minn.),  674. 

indictment — ^words  sufficiently  charging  malice.     State  v.  Ward   (Minn.),  674. 

trial — ^rulings  approved.    State  v.  Ward  (Minn.),  674. 

Preliminarv  examination — ^presumption  supporting  acts  of  magistrate.     State  v.   Mewhin- 
ney (trtah),  537. 

record  of  proceedings  before  examining  magistrate — sufficiency  of  showing  that  de- 
fendant was  appraised  of  rights.    State  v«  Mewhinney  (Utah),  587. 
waiver  of  examination — effect.    State  v.  Mewhinney  (Utah),  537. 


Sentence  and  punishment — capital  punishment  for  assault  with  intent  to  rape^'-cruel  and 
tmufirual  punishment.     Dutton  v.  State   (Md.),  89. 

failure' to  interrogate  aoeused  before  sentence — effect.  'Ihitton  t.  State  (Md.),  89. 

Annotated 
Trial — exclusion  of  public-^discretion  of  court.    Dutton  v.  State  ( Md. ) ,  89. 

instructions — character  of  accused.     State  v.  Mewhinney   (Utah),  637. 

instructions— definition  of  reasonable  doubt.     State  v.  Pitt  (N.  Car.),  422. 

« private  examination  of  witness  in  criminal  ease  as  reversible  error.    Dutton  ▼.  State 

(Md.),89. 

See  also  Aetlons  aad  Preeeediass;  Appeal  and  Error}  X^ses  wad  Pemalties; 
Qramd  Jury}  Malicious  Proseontion. 
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CROPS.  * 

Landlord  and  tenant — estoppel  to  deny  landlord's  title — ^right  to  crops.    Willard  v.  Higdon 

(Md.),  339. 
Parol  reservation  of  growing  crops — ^validity.    Willatd  v.  Higdon  (Md.),  339.  Annotated 

Transfer  of  growing  crop — ^part  payment — statute  of  frauds.     Willard  v.  Higdon  (Md.),  339. 

CROSS-EXABnNATION. 
See  IVitnesses. 

'     CROSS-PETITION. 
See  Pleading. 

CRUEL  AND  UNUSUAL  PUNISHMENT. 
See  Sentenee  and  Pnnisluneiit, 

CUSTOMS. 
See  Ueases  and   Customs* 

DAMAGES. 

Breach  of  promise  of  marriage — abortion  as  element  of  damages.    Nolan  v.  Glynn   (Towa), 
659. 


seduction  as  element  of  damages.     Nolan  v.  Glynn    (Iowa),  559. 


Conflict  of  laws — what  law  governs  in  assessment  in  damages  for  personal  injuries.    Osborne 

T.  Grand  Trunk  R.  Co.  (Vt.),  74. 
Conversion — corporate  stock — ^measure  of  damages.    Hawkins  v.  Mellis,  Pirie  &  Co.  (Minn.), 

640.  Annotated 

Death  by  wrongful  act — ^measure  of  damages  generally.    Nicoll  v.  Sweet   (Iowa),  661. 
Eminent  domain — damages  for  taking  and  injuring  land — requisites  of  instruction.     Pettit 

V.  County  Commissioners   (Md.),  35. 

value' of  fixtures  as  element  of  damages.    Jackson  v.  Siiate   (N.  Y.),  779. 

An/notated 
False  imprisonment — arrest  by  railroad  policeman — liability  of  railroad — right  to  punitive 

damages.    Cincinnati,  etc.  R.  Co.  v.  Cundiff  (Ky,),  513. 
Impotency — necessity  of  pleading  specially  in  action  fpr  damages.    Hall  v.  Manufacturers' 

Coal,  etc.  Co.    (Mo.),  375.  Annotated 

Inadequacy  or  excessiveness — alienation  of  affections — ^what  is  excessive  verdict.     Weber  v. 

Weber  (Ark.),  743.  Annotated 

assault  and  battery — ^what  is  excessive  verdict.     Bursow  v.  Doerr   (Neb.),  248. 

death  by  wrongful  act — what  is  excessive  verdict.     Nicoll  v.  Sweet   (Iowa),  661. 

false  imprisonment — ^what  is  excessive  verdict.     Weigel  v.  McCloskey   (Ark.),  503. 

Annotated 

false  imprisonment — ^what  is  excessive  verdict.     Cincinnati,  etc.   R.   Co.   v.   Cundiff 

(Ky.),  513.  Annotated 

false  imprisonment — what  is  excissive  verdct.     Howell  v.  Wysor    (W.  Va.),  510. 

Annotated 

malicious  prosecution-^what  is  excessive  verdict.    Bursow  v.  Doerr   (Neb.),  248. 

Annotated 

malicious  prosecution — what  is  excessive  verdict.     Seidler  v.  Burns   (Conn.),  266. 

Annotated 

malicious  prosecution — ^what  is  excessive  verdict.     Price  v.  Minnesota,   etc.   R.   Co. 

(Minn.),  267.  Annotated 

malicious  prosecution — what  is  excessive  verdict.     Mcintosh  v.  Wales  (Wyo. ),  273. 

Annotated 


—  malpractice  of  surgeon — whq.t  is  excessive  verdict,     jCraghead  v.  McCuUough   (Colo.), 
1075.  '  Annotated 

—  malpractice  of  surgeon — what  is  excessive   verdict.    Cranford   v.   O'Shea    (Wash.), 
1081.  Annotated 

—  personal  injuries — what  is  excessive  verdi«t.     Gregg  v.  King  County    (Wash.),  135. 

—  personal  injuries — ^what  is  excessive  verdict.     Canadian  Pacific  Ry.  v.  Jackson  (C'an.), 
912. 

telegraph  case — what  is  excessive  verdict  for  mental  anguish.     Western  Union  Tele- 


graph Co.  V.  Blake   (Ark.),  521.  *  Annotated 

Instruction  on  measure  of  damftges — requiring  verdict- to  be  bafeed  on  evidence.  Weigel  v. 
McCloskey  (Ark.),  503. 

Landlord  and  tenant — eviction-^anafages,  for»hiwniliatioii-^«ifficiency  of  evidence.  Lane  v. 
Au  Sable  Electric  Co.   (Mich.),  1108. 

Liquidated  damages — breach  of  contract — stipulated  forfeiture  as  penalty  or  liquidated  dam- 
ages.   Parker- Washington  Co.  v.  Chicago  (111.).  337. 

contract  liquidating  damages — validity.     Parker- Washington   Co.  v.   Chicago    (III.), 

337. 
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DAMAGES  —  Continiied. 

Liquidated  damages — public  contract — liquidated  damages — defenses  to  ri^covery^-delay   ia 

other  work.     Parker-Washington  Co.  v.  Chicago  (111.),  337. 
Malicious  prosecution — elements  of  damage  recoverable.    Seidler  v.  Burns   (Conn.)i  266. 

recovery  of  punitive  damages.     Mcintosh  v.  Wale^  (Wyo.),  273. 

Personal  injuries — measure  of  damages  generally.     King  v.  Cooney-Eckstein  Co.   (Fla.),  163. 

measure  of  damages — loss  of  earning  capacity.     Miller  v.  Delaware  River  Trans.  Co. 

(N.  J.),  165. 

Remittitur — voluntary  remittitur  by  plainti£f — effect  as  prejudicial  to  defendant.     Craghead 

v.  McCullough  (Colo.),  1075. 
Replevin — liability  for  unfounded  suit— exemplary ' damages.    Vitagraph  Co.  v.  Swaab  (Pa. t, 

311. 
Telegraphs  and  telephones — disclosing  contents  of  message — recovery  of  punitive  damages. 

Purdy  V.  Western  Union  Tel.  Co.  (S.  Car.),  726.  Annotated 

See  also  Appeal  and  Error;  Life  Eptatea. 

DEATH  BY /WRONGFUL  ACT. 

Damages — ^measure  of  damages  generally.    Nicoll  v.  Sweet  (Iowa),  661. 

what  is  excessive  verdict.    Nicoll  v.  Sweet  (Iowa),  661. 

Evidence — complaints  of  suffering.    Nicoll  v.  Sweet  (Iowa),  661. 

domestic  relations  of  deceased.     Nicoll  v.  Sweet  (Iowa),  661.  AimoUited 

ill  health  of  deceased — inability  to  obtain  insurance.    Nicoll  v.  Sweet  (Iowa),  661. 

Illegitimate  child — right  of  parent  to  sue  for  death. — Hadley  v.  Tallahassee  (Fla.),  719. 

Annotated 
Limitations — commencement  of  running  of  statute  of  limitations  against  action  for  death  by 

wrongful  act.     Causey  v.  Seaboard  Air  Line  R.  Co.   (N.  Car.),  707.  Annotated 

Proximate  cause  of  death — antecedent  disease.    Nicoll  v.  Sweet  (Iowa),  661. 
Unguarded  mill   race — liability  of  owner   for  death  of  trespassing  child.     Riggle  y.  Lens 

(Ore.),  1083.  Annotated 

DEATH  MESSAGE. 
See  Telegraphs  and  Telephones. 

DEBTOR  AND  CREDITOR. 

See  Corporations;  Creditors'  Bills;  Frandnlent  Sales  and  ConTeyanoes;  Mnniclpal 

Corporations;  Stock  and  Stockholders;  Snretyship. 

DECEDENTS'  ESTATES. 
See  Ezecntors  and  Administrators. 

DECISIONS. 
See  Appeal  and  Error;  Courts. 

DEEDS. 

Covenant  of  warranty  and  against  incumbrances — railroad  right  of  way  as  breach  of  cove- 
nant.    Schwartz  v.  Black  (Tenn.),  1196. 

Evidence — administrator's  deed — admissibility  as  muniment  of  title — ^necessity  for  producing 
letters  of  administration.     Bunger  v.  Grimm  (Ga.),  173. 

Purchase-money  mortgage — priority  Over  deed.    Warren  Mortgage  Co.  v.  Winters   ( Kan.  i , 

>         956.  Annotated 

DE  FACTO  JUDGES. 
See  Elections. 

DE  FACTO  OFFICERS. 
Bee  Pnblie  Officers. 

DEGREES. 
See  Homicide. 

DELAY. 
See  Telegraphs  and  Telephones* 

DEL  CREDEIEtE  AGENTS. 
See  Agency. 

DELIVERY. 
See  Gifts. 
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U—  Appeal  and  Error;  FleAdiM|{« 

1>ISMUJUUBR  TO  BVIDEXOB. 
8eo  DisniMal  aad  Noasalt. 

DEPOSTTIOKS. 

Practice — ^notice  to  partis  of  taking  deposition.  Barfield  t.  South  Highlands  Infirmary 
(Ala.),  1097  . 

DEPOSIT. 
Bee  Bids. 

B^IPOUTS. 
See  Banks. 

BESCCHT  AKB  BlSTRIBtTTXON. 

* 

Inheritance  from  adopted  child — estate  inherited  from  foster  parent  by  adopted  child.  Ru8« 
sell  V.  Jordan   (Colo.),  760.  Annotated 

—^—  right  of  inheritance  as  between  natural  and  adopted  parent.  Carpenter  v.  Bufifalo 
General  Electric  Co.   (N.  Y.),  764.  '  Annotated 


See   DiTorce« 

DIARIES. 

Private  diary  as  evidence.    Arnold  ▼.  Hussey  (Me.),  715.  Annotated 

DIRECTION  OF  VERDICT. 
See  Verdiitrt. 

DISABLED  PERSONS. 
See  Carriers  af  Paasencers. 

DISCOVERT. 

Privilege — transcript  of  court  proceedings  as  privileged  from  inspection.    Lambert  v.  Home 
(Eng.),  872.  Annotated 

DISCRETION. 
See  Trial. 

DISCRIMINATION. 
See  Tele^nipl^s  and  Telephones. 


DISEASE. 

Death  by  wrongful  act — ^prozimate  cause  of  death — antecedent  disease.    Nicoll  v.   Sweet 
(Iowa),  661. 
See  also  Evidence;  "Wills. 

DISMISSAI#  AND  NONSUIT. 

Oemurrer  to  evidence — ^what  errbr  considered.    Hall  v.  Manufacturers'  Coal,  etc.,  Co.  (Mo.), 

875. 
Motion  to  dismiss  properly  denied.     Price  v.  Minnesota,  etc.  R.  Co.  (Minn.),  267. 

See  also  Appeal  and  Error;  MaUoions  Pvosecntion. 


DISORDERLY  HOUSES. 

Keeping  of  bawdy  house — right  of  state  to  enjoin.    Laymaster  v.  Goodin   (Mo.),  452. 

Annotated 

Validity  of  fire  insurance  policy  on  bawdy  house  and  furniture  therein.    Dominion  Fire  Ins. 

Co.  V.  Nakata  (Can.),  1963.  Annotated 

•  •      *  «  « 

DISTRICTS. 
See  Eleetions. 

DIVORCE. 

Desertion — eonduct  of  wife  not  justifying.    Tipton  v.  ^Hpton  (Iowa),  360. 

offer  to  return  after  lapse  of  statutory  period.     Tipton  v.  Tipton  (Iowa),  360. 
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DIVOROE  «r  GpBtiniied. 

Desertion—refusal  of  reconciliation.    Tiptop  r.  Tiptop  (Iowa),. 360. 

sufficiency  of  evidence.    Tipton  v.  Tipton   (Iowa),  360. 

want  of  reasonable  exciise.  ,  Tipttjnv.  ."pp^n  (Jofr*^),  3.60. 

what  constitutes  desertion.     Tipton  v.  Tipton    (Iowa),  360. 

Pleading — cross-petition  as  admission.    Tipton  V.  Tipton '( Iowa ) ,  360. 

Separation — separation  agreement  as  bar  to^tion  for  divorce.    Canning  v.  Canning  (Vt.), 
344.  '  ^  Annotated 

separation  agreement  as  bar  to' action  for  divorce.     Tipton  v.  Tipton   (Iowa),  360. 

Annotated 

separation  agreement  as  bar  to  action  for  divorce.    McCoy  v.  McCoy  (W.  Va.),  367. 

Annotated 
.•,'..•■     '   ^ 

DOCKS. 

See  Wli'arireft. 

DOMESTIC  ]%EI<ATIQtHS. 
See  Death  by  Wronsfiil  Aet, 

DRUGS, 
ttee  X^ood  and  Dmcs. 

Intoxication  as  affecting  admissibility  oi  eonfeilsioik/   Lindsey  y.  State  (Fla.),  1167. 

Annotated 

DUE  PROCIBSS  OF  I^W, 
See   Constitutional  Law. 


".  -•     •    • 


DYING  DQCV^RATIONS. 

Foundation  of  admission  of  dying  declarations — ^manner  of  making  preliminary  questiona. 
People  V.  Kane  (N.  Y.),  686.  ..  .  .  ;.  i  ; 

BAxtinkG  CAPAcrrtr. 

See  .9i|maj|mi% 

EARlfllVGS. 
See  ATerace  "Weekly  Eamincs* 

EAp(;^i|EN:ps. 

Covenant  of  warranty  and  against  incumbrances — railroad  right  of  way  as  breach.    Schwartz 

V.  Black  (Tenn.),  1195.  ■    '     -i     .-:   •/> 

Tax  sale  as  extinguishing  private  ,€Aaement»...Tf|iX  J^en  .Po^  v*  Schultze  (N.  Y.)»  636. 

Annotated 
Valuation  of  property  for  taxation — effect  of  eiisefnent.    Tax  Lien  Co.  v.  Schultze  (K.  Y.),  <U6. 

EDUCAlnON. 
See  Solioola. 

■  XKiBCVZOm^  - .   '  *. 

Election  at  single  public  place  in  municipality — validity.     People  ▼.  Graham   (111.),  391. 
Election  districts  in  municipality — formation — construction  of  btatutes.     People  v.  Graham 

(111.),  391. 
Judges  of  election — ^validity  ot  mata  of  de*.  facte  jiidges.     People  t,  Giuham   (IHl),  391. 
See  also  Actloaa. 

IxkcTRICITT* 

Municipal  electric  light  plant — ^personal  injury  arising  from  operation — liability  of  manici- 
pality.    Saulman  v.  Mayor,  etc.  (Tenn.)»  1954. 

IXEVATORS. 

Fall   into  elevator  shaft — contributory  neglig^^e  aA  question  for  jury.     Blair  v.   Seitoer 
Dry  Goods  Co.  (Mich.),  882. 

EMBBSffUSBPSNT. 

Restoration  of  property  as  defense  to  prosecution  for  embeiszlesieiit.    State  v.  Baxter  (Ohio). 
60.  Annotated 
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Collateral  attack  on.  eminent  domain  piroceeding.    Pettit  v.  County  Commisaioners  (Md.),  35 

Annotated 

Damagea — ^instructiona — damages  lor  taking  and  injuring  land.  Pettit  y.  County  Commia- 
aioners  (Md.),  35. 

r—  value  of  fixtures  as  element  of  damages.    Jackson  v.  State  (N.  Y.),  779.    Annot^ited 

Injury  to  adjoining  property — widening  road — liability  of  county  commissioners  for  unneces- 
sary injury  to  adjoining  property.    Pettit  v.  County  Commissioners  (Md,),  35. 

Origin  and  scope  of  power.    George  v.  Consolidated  Lighting  Co.  (Vt.),  416. 

Proceeding — requisites  of  proceeding — impartial  trijiiunal.  George  y.  Consolidated  Lighting 
Co.  (Vt.),  416. 

Public  service.  oommissionT-^ju.dicial  power  with  respect  to  eminent  domain  proceeding  after 
award  by  public  service  commission.    George  v.  Consolidated  Lighting  Co.  (Vt.),  416. 

■  statute  conferring  jurisdiction  of  eminent  domain  proceeding  on  public  service  com- 

mission— validity.    George  v.  Consolidated  Lighting  Co.  (Vt,),  416.  Annotated 

Relation  of  condemnor  to  owner.    Jackson  v.  State.  (N.Y.),  779. 

Title — when  title  passea  to  land  condemned  for.  widening  road.  Pettit  v.  County  Commis- 
sioners  (Md.),  35. 

Vacation  of  street — persons  entitled  to  compensation.  German  Evangelical,  etc.  Cong.  v. 
Mayor,  etc.  (Md.),  231.  Annotated 

EQITITABIJB  ELEOTIOH. 

£QUITABI.E  IHTEREST8. 
Bee  Attaeltmeait. 

EQUTTT. 

See  Courts;  Fraudulent  Sales  and  OoiuTeyaiiees;  laJuiietioBa;  Pleadlns* 


Landlord  and  tenant — estoppel  to  deny  landlord's  title — right  to  crops.    Willard  v.  Higdon 

(Md.),339. 
Nuisances — estoppel  to  object  to  structure  as  nuisance — consent  to  erection  of  structure. 

Mahoney  Land  Co.  v.  Ci^uga  Investment  Co.   (Wash.),  1234.  Annotated 

Ordinances — estoppel  to  enforce  ordinance.    Building  Commission  v.  Kunin   (Mich.),  959. 
Set'OfT — estoppel  of  bankrupt  to  set  up  counterclaim.     Pindel  v.  Holgate    (U.  S.),  983. 

Annotated 
Taxation— -estoppel  of  taxpayer  to  question  validity  of  tax.    Marconi  Wireless  Telegraph  Co. 

V.  Commonwealth   (Mass.),  214.  Annotated 
estoppel  of  taxpayer  to  recover  baik  tax — listing  property  for  taxation.    Commercial 

Nat.  Bank  v.  Board  of  Supervisors  (Iowa),  ^27.  '  Annotated 

EVICTIOK. 
'  See  Xisiidlord  and  Teinant. 


EVIDSN OE.  • 

Accomplices — competency  of  testimony, of  accomTilice.    State  ▼.  Shaft  (N.  Car.),  627. 

:—  necessity  of  corporation  of  testilnony  of  accomplice.    State  v.  Shaft  (N.  Car.),  627. 

Admissions  and  declarations — admissions  in  open  court — effect.    McCoy  v.  McCoy  (W.  Va.), 

367. 
conspiracy — admissibility   of   acts   and   declarations   of   co-conspirators*     People   v. 

Cassidy   (N.  Y.),  1009. 

infants— declaration  of  infiv^t  at  time  df  homicide  as  part  of  res  gestss.     State  v. 


Laseckl  (Ohio),  1182.    .  Annotated 

—  plead ing-^ross-petition  as  admissioi^.     Tipton  v.  Tipton   (Iowa),  360. 

r —  res  gestae — scope  of  doctrine  of  res  ffestse  generally.     State  v.  Lasecki   (Ohio),  1182. 

—  self-serving  declaration  properly  excluded.     Barfleld  v.  Highlands  Infirmary   (Ala.), 
1097. 

workmen'e  compensation  act — admissibility  of  declarations  of  injured  workman  as  to 


clause  of  injury.     Reck  v.  Whittlesberger   (Mich.),  771.  Annotated 

Breach  of  promise  of  marriage — understanding  of  family  as  evidence  of  promise  to  marry. 

Nolan  v.  Glynn  (Iowa),  559. 
Brokers — compensation — admissibility  of  evidence  as  to  financial  ability  of  pundtaser.    Soth- 

am  V.  Macomber  (Mich.),  694. 
Burden  of  proof — ordinance — ^burden  of  showing  invalidity  of  ordinance.     Warren  Mortgage 

Co.  V.  Winters  (Kan.),  956. 
personal   injuries — ^burden  of  proof  as  to  cause  of  injury.     Blair  v.   Seitner  Dry 

Goods  Co.    (Mich.),   882. 
Burglary — necessity  of  instructing  as  to  circumstantial  evidence.    State  v.  Lapoint  <Vt.),  318. 
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EVIBENOfi  -^  OotttiAVed. 

ConfieBsions — confession  as  sufficient  corroboration  of  accomplice.     Knowles  t.  State   (Ark.), 
568.  Annotated 

intoxication  as  affecting  admissibility  of  confession.     Lindsey  v.  State   (Fla.),  1167. 

Anm^tated 


Death  by  wrongful  act—evidence — complaints  of  suffering^    NicoU  v.  Sweet  (Iowa),  661. 

evidence— domestic  relations  of  deceased.    Nicoll  v.  Sweet  (Iowa),  661.        Aimotai^ 

evidence — ^ill   health   of   deceased— inability   to   obtain    insurance.     Nicoll    v.    Sweet 

(Iowa),  661 

Deeds — administrator's    deed — admissibility   as    muniment    of    title — necesrity    for    produc- 

ing  letters  of  administration.    Bunger  v.  Grimm  (Ga.),  173. 
Depositions — practice — notice  to  parties  of  taking.     Barneld  v.  South  Highlands  Infirmajy 

(Ala.),  1097. 
Diaries — private  diary  as  evidence.     Arnold  v.  Hussey    (Me.),   715.  Annotated 

Dying  declarations — foundation  for  admission  in  evidence — manner  of  making  preliminary 

questions.    People  v.  Kane  (N.  Y.),  686. 
Expert  and  opinion  evidence — abortion — effect  of  abortifacient — ^basis  for  testimony.     State 

V.  Shaft  (N.  Car.),  627. 

admissibility   of   evidence   as   to  possibility   of   curing  diseasep     Barfield  v.   South 

Highlands  Infirmary   (Ala.),  1097. 

admissibility  of  opinion  that. person  appeared  sick.     Barfield  v.  South  Highlands  In- 


firmary   (Ala.),  1097. 

correspondence  of  logs  with  stumps.    Btate  v.  Ward   (Minn.),  674. 

hypothetical  questions — assumption  of  unproved  fact.     Middleton  v.  Whitridge   (N. 

Y.),  866. 

proof  of  value  of  corporate  asaete.    fiawkiBS  v«.MelIis,  Pirie  &  Co.  (Minn.),  640. 

subjects  of  opinion  evidence — ultimate  issue  in  case.    Weilbacher  v.  J.  W.  Putta  Co. 

(Md.),  115. 

False  imprisonmen<rr-«rrest  by  railroad  policems^n — liabijity  of  railroad — ^proof  of   motive 

in  making  arrest.    Cincinnati,  etc.  R.  Co.  v.  Cundiff  (Ky.),  613. 
Former  testimony — ^testimony  at  former  trial  Qi  same  defendant  in  criminal  case — ^admissi- 

bili^.     State  v.  Von  Klein  (Ore.),  1064. 
Hearsay   evidence — statement  of   unexecuted   intention.     Western   Union   Telegraph    Co.    ▼. 

Blake  (Ark.),  521. 
Homicide — evidence — articles  taken  from  accomplice.     State  v.  Mewhiriney   (Utah),  637. 
Hospital  charts — ^hospital  chart  as  evidence.    Osborne  ▼.  Grand  Trunk  R.  Co.  (Vt.),  74. 

Annotatad 


hospital  chart  as  evidence.     Barfield  v.  South  Highlands  Mfirmary   (Ala.),  1097. 

Intoxicating    liquors — ^prosecution    for    violation    of    municipal    ordinance — ^proof    of    other 

offenses.    Borok  v.  Birmingham  (Ala.),  1061. 
Judicial  notice — ^properties  of  gasoline.    Whittemore  v.  Baxter  Laundry  Co.   (Mich.),  818. 
Larceny — evidence— relation  of  accused  and  prosecutor.     State  v.  Pitt   (N.  Car.),  422. 
Lost  instruments — loss  of  official  document— mode  of  proof.    Howell  v.  Wysor  ( W.  Va.),  519. 
Malicious  prosecution — evidence — injury  to  credit.    Mcintosh  v.  Wales  (Wyo.),  273. 

evidence — wealth  of  defendant.    Mclntkidh  v.*  Wales   (Wyo.),  273. 

want  of  probable  cause-determination  ol  origliial  prosecution  as  evidence.     Mcintosh 

v.  Wales  (Wyo.),  273. 
Maps — ancient  map — admissibility  in  evidencA.    BoMger  v.  Grimm   (Ga.),  173.       Annotated 
Master  and  servant — ^werkmeq's  compensation  act — ^report  by  emj^loyer,  to  commission — effect 

as  evidence.    Reck  v.  Whittlesberger  (Micji.),  771. 
Medical  books — admissibility  in  evidence  of  extracts  from  medical  books.     Barfield  v.  South 

Highlands  Infirmary  (Ala.),  1097. 
Objections   to   evidence — general   objjection — evidence   partly    admissible.     State   v.   Lasecki 

(Ohio),  1182. 

objection  too  broad.  .  State  v.  Von  Kleiju  (Ore.),  1064. 

i time  for  objecting.     State  v.  Von  Klein  (Ore.),  1054. 

Parol  evidence — boundaries — establishment  of  boujidary   line  by.  parol  agreement.     Banger 

V.  Grimm   (Ga.),  173. 
■  ■  ■  ■  reformation  of  instruments — ^admissibility  of  parol  evidence  of,  mistake.     Archer  v. 

McClure  (N.  Car.),  180. 

willfr^-^kdmissibility  of  parol  evidence  to  identify  legatee  under  will.     Baumann  v. 


Steingester   (N.  Y.),  1071. 

Physicians  and  surgeons — ^malpractice — evidence — amount  of  charge   for   services.     Barfi^d 
V.  South  Highlands  Infirmary   (Ala.),  1097. 

malpractice — evidence — experience  of  surgeon,     Darfiield  v.  South  Highlands  Infirm- 
ary (Ala.),  1097. 

malpractice — evidence — failure   of    another    physician    to    cure.     Barfield    v.    South 


Highlands  Infirmary  (Ala.),  1097. 

malpractice — evidence — negligence   in  performance   of   operation.     Barfield   v.   South 


Highlands  Infirmary    (Ala.),  1097. 
Presumption-T-appeal   and  error — ^presumption  that  verdict   rests   on  proven   facts.     Borok 
V.  Birmingham  (Ala.),  1061 
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SVIOUVCS  —  Cpntlmiied* 

Presumption — ^fraud — statute  providing  for  raising  presumption  of  fraud  against  officers  of  in- 
solvent bank — ^validity.     Griffin  v.  State   (Ga.),  80. 

insanity — exercise  of  legal  presumption  of  sanity.    State  v.  Mewhinney  (Utah),  537. 

insanity — presumption  of  insanity  from  insanity  of  ancestor.     Carnahan  v.  Hamilton 

(111.),  21. 

preliminary    examination — presumption    supporting    acts    of    magistrate.      State    v. 

Mewhinney  (Utah),  537. 

statutes — -presumption  in  favor  of  statute.     Laughlin  v.  Portland  (Me.),  734;  State 

V.  Bunting  (Ore.),  1003. 

undue  influence — persons  engaged  to  'be  married — presumption  of  undue  influence. 


Baber  v.  Caples   (Ore.),  1025.  Annotated 

Prima  facie  evidence — ordinance  making  certain  facts  prima  facie  evidence — ^validity.    Borok 
V.  Birmingham  (Ala.),  1061.  Annotated 

Primary  and  secondary  evidence — admissibility  of  testimony  as  to  contents  of  letter  from 
hearing  letter  read.     Chalvet  v.  Huston  (D.  C),  1180. 

Proof  of  other  crimes — aa  incident  to  relevant  evidence.     State  v.  Von  Klein   (Ore.),  1054. 

to  show  motive.    State  v.  Von  Klein  (Ore.),  1054. 

Relevancy — admissibility  of  evidence  to  rebut  inference.    People  v.  Cassidy  (N.  Y.),  1009. 

Survey— -admissibility  of  unofficial  survey  in  evidence.     Bunger  v.  Grimm   (Ga.)i  173. 

Usages  and  customs — local  significance  of  word — admissibility  of  evidence  to  show.     W.  T, 
Smith  Lumber  Co.  v.  Jernigan    (Ala.),  654.  *  Annotated 

Weight  and  sofficiesicy — bankruptcy— concealment  of  assets — sufficiency  of  evidence.     Kauf- 
man V.  United  States  (Fed.),  466. 

: —  benefit  insurance — immoral  relation  between  inrared  and  beneficiary^ — sufficiency  of 

evidence.     Christenson  v.  Madson    (Minn.),  584. 

wills  and  notes — note  given  to  corporation  as  security — notice  of  defenses — sufficiency 


of  evidence.  Des  Moines  Savings  Bank  v.  Arthur  (Iowa),  498. 
—  building  contract — time  for  completion  of  work — sufficiency  of  evidence  to  show 
waiver  of  time  of  performance.  American-Hawaiian  Eng.  etc.  Co.  v.  Butler  (Cal.),  44. 
contractfr^MBUfflciency  of  evidence  as  to  nature  of  contract.     Chalvet  v.  Huston   (D. 


C),  1180. 

—  desertion—sufficiency  of  evidence.    Tipton  v.  Tipton  (Iowa),  360. 

—  gift  eauMk  ttortis — sufficiency  of  evidence  of  fraud.    Baber  v.  Caples  (Ore.),  1025. 

—  gift  causa  mortis — sufiiciency  of  evidence  of  gift.     Baber  v.  Caples   (Ore.),  1025. 

—  gift  causa  mortis — sufficiency  of  evidence  of  undue  influence.    Baber  v.  Caples  (Ore.), 
1025. 

—  gift  inter  vivos — sufficiency  of  evidence  of  gift.    Hojrt  v.  Gillen  (Mich.),  812. 
handwriting — weight  of  opinion  evidence  as  to  handwriting.    Baber  v.  Caples  (Ore.), 


1025. 

—  homicide — sufficiency  of  evidence  to  sustain  verdict.    Bird  v.  State  (Ga.),  205. 

—  incest — marriage   of   accused-^^sn^^eiicy   of   evidence   to   show.     Know^.^s  v.   State 
(Ark.),  568. 

—  judgments — tender  of  payment  of  judgment — sufficiency  of  evidence.     Orr  v.  Sutton 
(Minn.),  527.  . 

landlord    and    tenant — eviction — damages    for    humiliation — sufficiency    of    evidence. 


Lane  v.  Au  Sable  Electric  Co.  (Mich.),  1108. 

—  landlord  and  tenant— eviction — use  of  excessive  force — sufficiency  of  evidence.     Lane 

V.  Au  Sable  Electric  Co.   (Mich.),  110«. 

malicious    mischief — sufficiency    of    evidence    to    sustain    verdict.      State   v.    Ward 


(Minn.),  674. 

—  malicious  prosecution — sufficiency  of  evidence  to  sustain  verdict.    Price  v.  Minnesota, 
etc.  R.  Co.  (Minn.),  267;  Mcintosh  v.  Wales  (Wye),  273. 

municipal  corporations — action  to  recover  interest  on  city  warrants — sufficiency  of 


evidence  to  establish  accord  and' satisfaction.     Alabama  City,  etc.  R.  Co.  v.  Gadsden 
(Ala.),  573. 

—  reformation  of  instrument — sufficiency  of  evidence  of  mistake  as  question  for  jury. 
Archer  v.  McClure  (N.  Car.),  180. 

release  and  discharge — fraud  in  procuring  release  of  liability  for  injuries — sufficiency 


of  evidence.    Causey  v.  Seaboard  Air  Line  R.  Co.  ( X.  Car. ) ,  707. 
—  testamentary  capacity — sufficiency  of  evidence  of  incapacity.     Carnahan  v.  Hamilton 
(111.),  21. 

undue  influence — sufficiency  of  evidence  to  raise  issue  of  undue  influence  in  will  con- 


test.   Coffey  V.  Miller  (Ky.),  30. 

usury — clear  proof  essential.     Brown  v.  Johnson   (T^tah),  321. 


Wills — ^testamentary  capacity — admissibility  of  statement  by  witness  that  he  had  observed 
no  change  in  testator's  condition.    Carnahan  v.  Hamilton   (111.),  21. 

Witnesses — impeachment — admissibility  of  stenographic  neport  of  previous  testimony.    Pat- 
terson V,  State  (Ala.),  968. 
&••  also  Appeal  and  Error;  Daatacea;  Wills* 
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EXABCINATIOK'  6iP  TITlil. 
See  Jndioial  Salep. 

EXCEPTIONS. 
See  Appeal  and  Error;  Instructions. 


Meaning  of  "excise  tax."    Albert  Pick  &  Co.  v.  Jordan  (Gal.),  1237. 


See  'Wills. 

EXCLi:tSION  OF  PXTBUC. 
See  Trial. 

EXECUTIONS. 

Property  subject  to  execution — ^land  held  in  trust.    Johnson  y.  Whilden   (N,  Car.),  783. 

EXECUTORS  AND  ABMXNISTRATORS. 

Appointment — mistress  of  testator — propriety.     Deeble  v.  Alerton    (Cole.),  863. 

Deed  of  administrator — admissibility  as  muniment  of  title — necessity  for  producing  letters  of 

administration.     Bunger  v.  Grimm   (Ga.)>  173. 
Limitation  of  action&-^bar  of  limHatiotts  as  avail&ble  against  admiuistrator.     Causey   t. 

Seabord  Air  Line  R.  Co.   (N.  Car.);  707. 
Mortgage  of  realty — power  of  executor  to  mortgage  .land  of  testator.    Heiseman  v.  I^owenstein 

(Ark.),  601.  Sfmotated 

Probate  or  administration  fees — ^validity  of  statute  prescribing.     Malin  v.  Lamouxe  County 

(N.  Dak.),  207.  Annoiatdi 

Sale  of  realty — court  order  for  sale — sufficiency  ol  description.    Bunger  v^  Grixom  (Ga.),  173, 

power  of  executor  to  sell  lands  of  testator.    Heiseman  v.  Lowenstein   (Ark.),  Ml. 

rights  of  lessee  of  realty.    Heiseman  v.  Lowenstein  (Ark.),  601, 

Stockholders'  liability — enforcement  against  estate  of  decedent.    Johnson  ▼.  Libby  (Me.),  681. 

Widow's  allowance—neffect  of  Voluntary  separation  on  right  to  allowance^    Deable  v.  Alerton 

(Colo.),  863.  Annotated 

nature  of  allowance.    Deeble  v.  Alerton  (Colo.),  863. 

.,..•■  ^  .       • 

EXPERT  EVIBENOE. 

See  Eridenee. 

'  .'     .      '  ... 

EXPERT  WITNESSES. 
See  Witnesses. 

EXPLOSIONS   AND'  EXPLOSIVES. 

Blasting — ^liability  for  injury  to  property  bj  concussion  or  vibration.  Louden  v.  Cincinnati 
(Ohio),  1171.  Annotatfd. 

Judicial  notice  of  properties  of  gasoline.    Whittemore  v.  Baxter  Laundry  Co.  (Mich.),  818. 
Storage  of  gasoline  as  nuisance.    Whittemore  v.  Baxter  Laundry  Co.  (Mich.),  818.  Annotated 

FALSE  IMPRISONMENT. 

Arrest  by  railroad  policeman — liability  of  railroad — ^prgof  of  motive  in  making  arrest.  Cin- 
cinnati, etc.  R.  (Zk).  V.  Cundiff  (Ky.),  613. 

'  "  liability  of  railroad — ^right  to  punitive  damages.  Cincinnati,  etc.  R,  Co.  v.  CJundiif 
(Ky.),613. 

Detention  of  convict  after  pardon — liability  as  for  false  imprisonment.  Weigel  v.  McCloskey 
(Ark.),  503. 

Excessive  damages — ^what  is  excessive  verdi^  in  action  for  falfie  ipiprisonment.  Weigel  v. 
McCloskey    (Ark.),  503.  .  ^         ^      Annotated 

'  what  is  excessive  verdict  in  Action  .for  false .  impriaonmen,t..  Cincinnati,  etc.  R.  Co, 
V.  Omdiff  (Ky.),  513.  Annotated 
what  is  excessive,  verdict  in  action  for  false  imprisonment.    Hoi^ell,  v.  Wysor   (W. 


Va.),  519.  Annotated 

Instructions  approved.    Howell  v.  Wyaor    (W.  Va*),  519. 
Issues — truth  of  charge.    Howell  v.Wysor  (W.  Vn-)*  519. 

•    ■         ■  ■     . '  ■ 

FALSE  PRETENSES. 

Corporations — criminal  liability  of  corporation  for  obtaining  money  by  false  pretenses.  State 
V.  Salisbury  Ice,  etc.  Co.  (N.  Car.),  456.  •  Anmatated 

Defenses — inducement  to  commit  offense  with  view  to  prosecution  therefor.  State  v.  Salis- 
bury Ice,  etc.  Co.  (N.  Car.),  466.  Annotated 
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Indictment — allegation  as  to  intent.     State  v.  Salisbury  Ice,  etc.  Co.  (N.  Car.)»  456. 

Loan  of  money — obtaining  loan  of  money  cm  constituting  crime  of  obtaining  money  by  false 

pretenses.    Tingue  v.  State  (Ohio)/ll56. 
Reliance  on  representation — ^what  constitutes.    State  v.  tSalisbury  Ice,  etc.  Co.    (N.  Cat.), 

456. 

FEDERAL  OOKSTlTU  I'laJI. 
Bee  Constitiitional  Law. 

FEDERAIi  COITBTS. 
Bee  Courts. 


See    Taxation. 

.    .    ■       .•  :•  '  •. 

FEIiONIES. 

Distinction  between  felony  and  misdemeanor.    Dutton  ▼.  State  (Md.),  89. 
See  also  Actions  and  Proceedlniss;  Bankruptcy. 

FIDEUTY   INSURANCE. 

Premium  paid  in  advance  for  fidelity  pofioy'-^rlgbt  4a  recover  unearned  portion.     Crouch  v. 
Southern  Surety  Co.   (Tenn.)-,  1220*  Annotated 


See  Aoeldeat  Jnsnrnneob 


See  Moving  Fietnres. 

FINAI*  JUDQlffENTB. 
See  Appeal  and  Error. 

FINDINGS. 
Soe  Appeal  and  Error;  Trial. 


FINES  AND  PENALTIES. 

Breach  of  contract — stipulated  forfeitai^  as  penalty  or'  'liquidated  damages.    Parker-Wash- 

ington  Co.>v.  C^caga  (lU.),  337. 
Fines  and  costs  imposed  in  criminal  proceedings — effect  aa  lien  on  property  of  accused.    West- 
ern Tie,  etc.  Co.  v.  Campbell  (Ark.),  943. 
See  also  Appeal  and  Error. 

'  •      . 

FIRE   INSURANCE. 

Stipulation  for  forfeiture  f6r  vacancy — elTect  of  subeequcait  occupimcy. '  Dolliver  v.  Granite 
State  Fire  Ins.  Co.   (Me.),  765.  Annotated 
waiver  of  forfeiture.   .Dolli'tftt  v.Graaiite-iSUtte  Fiv&.In&Co.  CM^.),  765; 

FISH  AND  GAME. 

Statute  requiring  license  to  hunt  game— right  of  alien  to  lioeaae.    Bond!  v.  Mackay  ( Vt. ) , 

130.  ... 
validity  of  statnte.    Bond!  v.  Mackay  (Vt.),  130..  .  Annotated 


Eminent  domain  proceeding — value  of  fixtures  ae  elenfint  of  damages.    Jackson  v.  State  (N. 
Y.),779.  Annotated 

.    FOOP.ANP  DRUQfk     .^, 
See    Abortion;    Mnniclpal    Corporations. 


«  » 


FOOIJSH  (DONDtJCT. 
See  Wills. 

FORCIBLE  EN'tRY  AND  DETAINER. 

Possession  under  claim  of  right — ^peaceful  entry — right  of  action.     Mastin  v.  May   (Minn.), 
403.  •     •  .    . 

rowECioau^ 

See  Mortgases;  Tajcation. 
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FOHEION    CORPORATIONS. 

Licenses — ^validity  of  license  tax  or  fee  imposed  on  foreign  corporation.  Albert  Pick  k  Co. 
V.  Jordan  (Cal.),  1237.  Annotated 

validity  of  statute  imposing  license  tax  on  foreign  corporation.    Marconi  Wireless 

Telegraph  Co.  t.  Commonwealth  ( Mass. ) ,  214. 

Taxation — power  of  legislature  to  exempt  stock  in  foreign  corporation  from  taxation.  Den- 
ver V.  aobbs  Estate  (Colo.),  823. 

situs  of  stock  of  foreign  corporation  for  purposes  of  taxation.     Denver  v.   Hobbs 

Estate  (Colo.),  823. 

stock  in  foreign  corporation  as  subject  to  taxation.     Denver  v.  Hobbs  Estate   (Colo.), 

823.  Annotated 

stock  in  foMign  corporation  as  subject  to  taxation.  Bellows  Falls  Power  Co.  v.  Com- 
monwealth   (Mass.),  834.  Annotate 

stock  of  foreign  corporation  as  subject  to  taxation.     Hawl^  t.  Maiden  (U.  S.),  842. 

Annotated 

FOREIGN  UkVrS. 
8e«  Taxation. 


FORFEITURES* 
See  Bail;  Coatraots;  Fire  Iasaranc#« 

FRANCHISES. 
Sed  Street  Railways. 

FRAVD. 

Actionable  fraud — inducing  performance  of  personal  serWoes  without  intent  to  pay.    Hunt 
V.  Lewis  (Vt.),  170.  Annotated 

representations  as  to  future  facts.    Hunt  v.  Lewis  (Vt.),  170. 

Gift  causa  mortis — sufficiency  of  evidence  of  fraud.    Baher  v.  Caplea  (Ore.)»  1025. 

Life  insurance — incontestability  clause — right  to  attack  policy  for  fraud.     Philadelphia  Life 

Ins.  Co.  V.  Arnold  (S.  Car.),  706. 
Presumptions — statute  providing  for  raisii^  presumption  of  .fraud  against  offioers  of  insolvent 

bank — validity.     Griffin  v.  State  (Ga.),  80. 
Process — personal  service  of  process  procured  by  fraud — ^validity.     Crandall  v.  Trowbridge 

(Iowa),  608.  Annotated 

Release  and  discharge — ^fraud  in  procuring-  pelease  of  liability  for  injuries — sufficiency  of 

evidence.    Causey  v.  Seaboard  Air  Line  R.  Co.  (N.  Car.),  707. 

FRAUBS,  STATUTE  OF. 

Boundaries-— establishment  of  boundary  line  by  parol  agreement.    Hunger  v.  Grimm   (Ga.), 

173. 
Crops — parol  reservation  of  growing  crops — validity.    Willard  v.  Higdon    (Md.),  339. 

Anmofiated 

transfer  of  growing  crops  as  within  statute  of  frauds.     Willard  t.  Higdon    (Md.i. 

339. 

Effect  of  statute — oral  contract  as  defense.    Willard  v.  Higdon  (Md.)«  339. 

FRAUBUIJ3HT  SALES  AITB  COKVETAlfCES. 

Bulk  sales  law — action  by  creditor  under  law — ^necessary  parties.     (Doffey  v.  McGahey  (Mich.), 
923. 

remedy  of  creditor  in  equity.     Coffey  y.  McGahey  (Mich.),  923.  Anmotat^i 

validity  of  statute.     Coffey  v.  McGahey  (Mich.),  923. 

— — ^-  waiver  of  rights  by  creditor.    Coffey  v.  McGahey  (Mich.),  923. 

FREEDOK  or  COITTRACT. 
See  Gomtimats. 


See  Httaieipal  Oorporations. 

FUIiI.   FAITH  AND   CREPIT. 
See  Judtpaientm, 

FUTURE  FACTS. 
See  Frand. 

GAME. 
See  Fish   and  Game. 


6EIf£KA£  UXDUm  ^  *  ISIS . 

Judicial  notice  of  prop^ties  of  gasoline.     Whittemore  v.  Baxter  'Laundry  Co.   (Mich.)>  &IS. 
Storage  of  gasoline  as  nuisance.     Wliittemore  v.   Baxter   Laundry   Co.    (Mich.)f  818. 

Annotated 

GIFTSk- 

Gifts  causa  mortis — acquiescence  by  person   interested  as  laches.     Baber  v.  Caples    ((!>i'e.), 

■ gift  to  person  to  whom  donor  is  engaged  to' be  married — presumption  of  undue  rnllu* 

ence.     Baber  v.  Caples    (Ore,),  1025.  Annotated 

^-  promisspry  note — sufficiency   of  delivery.     Baber   v.   Caples    (Ore.),   1025. 

— requisites— delivery.     Baber  v.  Caples    (Ore.)i   1025>. 

r—  Bvfficiency  of  evidence  of  fraud.    Baber  v.  Caples  (Ore.),  1025.  '  ' 

sufficiency  of  evidence  of  gift.    Baber  v.  Caples  (Ore.),  lb25.  '     ' 

r  sufficiency  of  evidence  of  undue  influence.    Baber  y.  Caples  (Ore.),  1025. 

validity  of  gift.     Baber  v.  Caples  (Oregon),  1025i 


Gift  inter  vivos — parol  gift  of  nw>rtgage — validity.     Hoyt  v.  Gillen  (Mich.),  812.      Annotated 
' su^ciency  of  evidence  oi  gift.     Hoyt  v.  Gillen  (Mich.),  812. 

OllANB  JtTRT. 

Power  to  reassemble  grand  jurv  after  discharge.,    Bird  v.  3^^^.  (Ga.),  205..  ■  .        Annotated 

Validity  ol  indictment  by  grand  jury  of  which  prosecutor  is  member.     State  v.  Pitt  (N.  Car.) , 

422.  An^notated 

QVAMDlAVfL  .  . 

Power  of  guardian  to  sell  personal  property  of  ward.     Echols  v.  Speake  (Aliu),  332< 

Annotated 

RANDtviaifiNG/  •       '  '   ' 
Weight  of  opinion  evidence  as  to  handwriting.'     Baber  v.  Caples   (Ore.),  1025. 

HARMI.£Sli  !fiRROR. 

•  '      ,  <■.'■* 

See  Appeal  mnd  Enro^.' 

See    £Tldej^oe.  _, 

Defense8--d(Bath  resulting  frpm  supervening  cause.     People  v.  Kane  (N*.  Y.),  08$.      Annotated 

' '—  insanity  as  defense — test  of  rt*8poiisil)ility.     State  v.  Mewhihney    (Ttah),  537.' 

Degree   fixed   by  statute — riglit  of  jury  to  convict   of   lower   degree.     State   v.   Mewhinney 
(Utah),  637.  *       .        ^   •       •.  Annotated 
Evidence — articles  taken  from  accompliee.  'State  V.  "Mewhinney    (Utah),  537. 
dying  declarations — founSft^cm' trtf  »dtnid6ibn'*i«*^id«Jce — manner   of  making  pre- 
liminary questicms.     People  v.  Kane  (N.  Y.),  685. 

— • res  gestfe — declarations  of  infant  at  time  of  hotoicide  as  res  gestie.     State  v.  Lasecki 

(Ohio),  1182.  ...»  Annotated 

sufficiency  of  evidence  to  sustain  verdict.     Bird  v.  State   (Ga.),  205. 


Instructions — insanity  as  defense — ^sufficiMidy  af*  tn^mittions.     State  v.  Mewhinney    (Utah), 

r  offenses  to  be  submitted.     Bird  v.  State   ( Ga. ) ,  205.  .        .  ■        , 

recommendation  of  mercy — instructions  relating  to  power  of  jury.     State  vi  Mewhin- 


ney (Utah),  537, 


request 


r       f 


8t  not  based^on  evidence — intei^t  of  accused.     State  v.  Mewhinney   (Utah),  537. 
Question  for  jury — shooting  iniention'al  or ' accidental. '  l^AyjileS'.'tCane  (irf.  Y.),  685. 
What  constitutes  "lying  in  wait.'*     I^attor^on  v.^State  LiL^f.)^  968.  Annotated 

See  also  Appeal  and  Error. 

HOSPITALS   AKB   ASYLUMS. 

Charts — ^hospital  chart  as  evid«ice.    Osborne  v.  Grand  Trunk  R.  Co.  (Vt.),  74.        Annotated 

hospital  chart  as  evidence.     BarfleMV.'Sbiiih  Highlands  Infirmary   (Ala.),  1097. 

Malpractice  by  surgeon — liability  of  hospital.     Barfield  v.  South  Highlands  Infirmary  (Ala.), 

1097.  •      ' • 

.. ' '      •;•■'.       ■   .    •  '  ■       ..:...         .    . "  '•-'..       • ' ' 

HOTELS. 

Validity  of  statute  licensing  hotels,  lodg^n^  liotiseS,' ot  rooming  Konses.    Cutsinger  v.  Atlanta 
(Ga.),  280.  •'''     •        *     *'  '^»     ""'  Annotated 

HOlMtf  tfP^  XXBOni 

See  a^te»' liawgS 
Add.  Cas.  1916C.— 83. 
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HXJSBAIED  aVD.  WIFE. 

Alionation  of  affection*— damagojj—Avhat  i»  <>xce»4rtive  verdict.     Weber  v.  Weber   (Ark.),  743. 

Annotated 
right  of  action  by  wifo  for  alienation  of  aff<*ctiona  of  husband.     Nielierg  v.   Cohen 


■ «    t 


(Vt.),  476. 

right  of  action  by  wife  for  alienatiBQ 'p| -fiffections  of  husband.     Weber   v.    Weber 


<Ark.j,743.  .  .    '  AnnoiaUd 

Equitable  election-  trlection  bv  husband 'to  take  under  wife's  will — acta  constituthig  elections. 
..  Colored  Indu^ti-iHl  School  ( djaQ ) ,  1 1.98.  Annotated 

Imprisonment  of  husi)and — right  of  wife  to  rec(»ver.     Nicberg  v.  Cohen    (Vt.),  476. 

Annotated 
Personal  injuries  to  wife — recovery.. by  hushand  for  Ipss  of  services.     Blkif  v.  Seitner  Drv 
Goods  Co.   (Mich.),  982. 

right  of  wife  to  sue  without  kuning  husband,     mair  v.  S'eitner  Drv  Goods  Co.  (Micb.), 

882.  ..         .  .        ■'  ■  '  ..       '' 

statute  giving  wife  right  to  action — right  of  husband  to  recover  for  loss  of  consortium 


»     Bl^ir  v.  Seitiier  i)ry  Goods ,  Co.  (Micii,.)J  882...  Annotated 

Separation  agreement — effect  .on  righ^  to  widow's  allowance.     Deeble  t.'  Alerton   (Colo.),  863 

Annotated 

separation  agreement  as  bar  to  action  for  divorce.     Canning  v.  Canning   (Vt.),  344. 

Annotated 
— : — i—  separation  agreement  as  bftt'to  action  for  divorce.    Tipton  T.  Tipton  t^owa),  .360. 

'  '  'Annotated 

— ^ — '■—  86];^aration  agreement  as  bar  to  action  for  divorce.     McCoy  v.  McCoy  (W.  Va.  >,  S67. 

Annotated 
Witnesses — competency  of  wife  as  witness-  lit  '|)roflecution  for  bigamy.     State  v.  Von  Klein 
(Ore.)i  1054.'  f  . 

.• 

S«9  Evidenoe;  Witnesses. 


I  • 


Municipal  corporation — power  to  operate  ice  nl^nt.     Union  Ice,  etc.  Co.  T.  Ruston    (La.), 
1274.  '"'  •      ''    '^  '"      '*  *"  Annotated 

iL£^6At  *cdNtkA;6tik.' ' 

e  Contracts.' 


iixEt^iTtkAifir. 

Right  of  parent  to  sue  for  death  of  iiliegitiraate  child.     Ifadley  v. '  TallaliaBsee   (I'la.),  719. 

Annoto/cd 

nX  HEAI.TH. 
Sf»  Death  l^j.Wro^sfnX  Act,, 

- IMMUHJTT.         ',.!",/. 

See   "Witnesses. 


IMPOUENOT. 


Action  for  personal  injuries — necessitv  of  pleading  impotencv  specially.    Hall  v.  Mannfactar- 

ers*  Qoal,  etc.  Co.  (Mo.),  375.        -        '  ^  •     .  •  '  Annofted 

.     ■  .  •      •  ....  •       .     .      .  .    ,  .        . 

DftPRISONMEKT. 
;    9ee.  False  tm^rlaoamentf  Husband  and  Wife, 


..  .:     J;    « 


IltPRdVEMENTS. 
See  Mechanics'  Liens;  Mnnicipal  Corporations. 

.    IMPUTED  NEGUGE^CE. 
See  KesUgenee*    ■  • 

...  : 

INCEST. 

Marriage  of  accused — sufliciency  of  evidence  to  show.     Knowles  v.  State   (Ark.),  568. 

•/..... wcp.KTWTAWlnT...Ci^irs;|L    . 

See    Idfe   Insnranoe. 


Scaffold  ci-ected' fbr  paiiiflng'btiiMittg — injury" to  pedeBtrlafc^-iiieglifeence  of  independent  cen* 
tractor — liability  of  owiht.     WVilbacht^r  v.  J.  W.  Putts  Co.    (5ld.),  113.  .        Annotated 

INDIAlfS. 

Carrying  liquors  into  Indian  territorv— KTiminal  liithilitV  of  eorporaiiottWTopliA  "Mercantile 
Co.  V.  United  States  (U.  S.),  470!  '  Annotated 

-  what  constitutes  offense — 8uffici£n^*T^  jof^ijidi^tment.     Joplin  Mercantile  Co.  v.  United 

8ta>tes  (U.  S. ),  470.  ,         '  ' 

INDICTMENT  AND  INFORMATION; 

8e#  Orimiaal  Law;  FaUe  iSretensea;  MaHefoiu 


/  •  • .  • 


-  "See  "drIidlBAl ' -'£ifw.-<^ 


Adoption — inherfCaiice  ffbin  ad6pted  child— estatf  Inlifcfltetf  •  f roVft  •  f orter  "paYeftt  by  adopts 
child.     HusseH  T.  Jordan   (Colo.),  760*.  *'  '  Anfiotated 

inheritanbe'from  adc^pted  cbild— rijjht  of  inherlhinc***  a'?  IWtwpcta  nirtliral  and*  adoptc^d 

parents.    C*arpentct  v.  Biiffalo  (5enerar  Electric 'Ooi  (N.  Yi),  764.  •  AnnotMed 

Claim  against  municipality — limitation  of  time  for  filing — infancy  as  excuse  for  faiYo're  to 
file.-  Murphy' V.  Fori^Edward  (K.  Y.),  Id40.  '  '•  AnHoiiftM 

Contracts— ^infancj-  ks  defense  to  action  for  money  IbaiMfd.   'Leelie  V.  Sheil)   lEng.),  '$>92; 

■'''*'  •■     .»'    .  •  .••    AnMftatcd 

po^'isr  tb'  cofis^t  tb  isfeuanctt'iof  liquor  lloeme.'   Matter  df  "Fartey  ^N.  Y.>,  404.    * 

'■•■*'' •    '•       :        ',••.■>•        .    -.  ■  i' Annotated 

. validity  of  contract  of  infant.    Mattel  6f  Farley  (N.  Y.V,  "^W.  '  '  '     •  ■■"  ^' 

roirt^fWlttbrfSft^ftfeYitt  of  VMMVeW.    GWefc  V.'Kfnjr  (*owfttf"^vfall^),l<ISIt«iA   «.-!«   f,ei4 
Contributory  negligence  of  parent  as    imputed  td't^fTYd'.'  fM^e^finS^^lMnt^^fMfoh.),  135. 
Declarations — declaration  of  infant  at  time  of   homicide  as   res  gestie.     State  v.   Laseeki 
(Ohio),  1182.  'i   •/  ^.»KAJ    ijv:ij:iii^:  Annotated 

Mill  race— liability  of  owner  imt'^mlib^mHifmfmamnf^'d^MlA    Higgle  v.  Lens    (Ore.),  1083. 

Annotattd 
Witnesaea — competency  of  infaat'WI.'ra^qpfll  ^^M^r-ji^v()7.  Car.),  422.  Annotated 

INFiiHENCluB. 

•  iNitBiitrrAN^B.' ' •;• 


r 


..  INJUNCTIOl^i;. .  ,      ..•*••'''•/' 

Breach  of  eontraelh^righi  to-reatraifi*  by  injui^t^pn,.  ,  V^rvpjl  v.,  Jo^h^  (jlH.  J.)^  18j5. 
» — ' — ' —  right  to  restrain  breach  of  covenant  againet  engaging  in  competing  ^business.  -  Marvel 
..  .y.  Jonaii:  iN.  fl.)»:  X3a.-,    .i  .  <.    ,     ,.,  ..   ,,.;.;    ,. .,  ...,^nWa^«i 

t'arriers  of  passengers — enforcement  of  right  to  carriage  by  injunction,     llogan  v.  >^^hvi1le 

.  .  .  -Interurban-a.  Co-.(X«an.),' 1162.     ..  ,   .;   .    ; ,.  .,.    ,;..„..,' 

Criminal  prosecution — power  of  equity  to  £>^oin.  ■  ^herpd  .Vi  J^it9hj«Qn,.,(0ru.).   1151.i. 

•  ••••      •:   ■  ...    ■     ••       •.  .     ;•.,      ;   •     ...  '•...•       .1    I  ••♦•'.-    -^    -1 Annotated 

iXttiaanoeR — private  nuisance 'Which  i«  al0^,fifhne^*-right  of  ptate  to,  enjoii^.,.,,l«a>:r^l^)ber  v, 
■  C)4k)dwin.  (MOb.)^  462.  .,      «.  ,  ."  ...^  ,",      ,,  A^^ndtated 

Ordinances — prosecution  under  municipal  ordinance — right  to  enjoin.     Cut^i^iger  ,?.;,  i^tlanta 
(Oa.)^-.'280.'  •;       ••••...        ...  -r  •    '     ',      .,;,.»..«,.'.•,     •...•■.,.      •    i  .; 

S'-  right  of  municipality  to   enjoin   violation  of  ordinance.      Warren  . ^Vffu-tga^e  Co.   v. 

Winter«'(jKan.>,  956.  -      .   .     ...  .         .-.-i.  .  t.        ■„  .  *,  ,.  v  Anr^ota^ed 

•.'.•••.  iNmyi^ispKRi^  III  T    »r'  ."  '  ■ 

Validiiy  of  statute  licensing  hoteU,  lodging  hous(>8,  or  rooming,  houses.    Cu^ing^  y.  Atlanta 

•(Oia.)v280.  •         ..-..• ,.  .....  lAnmotftied 

fil«« -also  TaTems.  -'••:•  t-^    ...  ;i,  .<.,     ,. 


presumption  of  Insanity  from'  ififeanitv  of  dnc^s(bf.  '  Camhl^an  v.  H^ai^ltttn   (111.),  21. 


Testamentary  ckpacity-^effeH'  of  insaxte' delusion  with  resp^H  to  relative;    liihhle  v.  Currier 
(Ga.),  1.  »-  .  .   '•  .  .  "i  •.  I.'.,.,     t^  A^matcd 


tam  CITE  THIS  VOL.  A«ilii  .CA#.  l»ieC. 

.^.     IN94Jf  ITT  ^  q^m^ip^^,  -^     . 

Testamentttry  capaoity-r-^ifect  .of  uti^foxe  delusion. with  respect  ^'relatii*^.    Cafnahan  v.  Hamil- 
ton   (111.),  21.  '•      .  .     •      <  .   /  Aftnotated 

effect  of  insane  delusion  witli   respect  to  relatives.     Coffey  v.  Miller    (Ky.).  3M. 

^  ■•  A  i  •  ■  '<  '  Annota U4 

1  effect :of  insaoje  ^elusion  with  rt^npeet  to  relatives.    In  re  Alexander's  Estate  (Pa.),  33. 

Annotated 

I  I 

Statute   providing   for   raising   presumption   of    fraud   against   officers  of    insolvent    bank'- 

validity.     Griffin  v.  Stttk  tU*-)/^^-!     i    O :    a     j"  /  "    .'>■.'" 'at 
When  bank  is  Vi«9ri¥f?^*/;..e*/fl?Pr)f-St.at^VV>(?^N?P;r     «kJ   I..-    ...,>    ,  .^        Ai.»o*a« 

INJ|T4fJfl^T)l^ 
See ,  9i»il4i|^K  Cp^tra^ts. 

C«r^i^:  indtime^iop  apiprovod'    Pri^e  v,  Minnesota,  etp,  R,  Co.  ( Minn. )j.  267. 

Kjccepiion  to  charge — sufficiency.    State  v.  I^point  ("^'t.),  318* 

Exceptkon  to  refuMA  9I.  iAOtruotiion— pifilcienoy^    State  ,v.  La  point  (V'^t,)r-3],^. 

Instruction  not  based  on  evidongp-^refusal  prpper.    Xi^ylor  v.  Northern  i^pfli,  etc.  Co.  (Wis.), 

Refusai.  of  certain   instructions  approved.     Pirice  v.   Minnesota,   etc.  K.,  Co.    (Minn.),   267. 
Requested  mstruttiancoyerQd.by  g«<»eR»)  <;li^r4{e— :refuAal  proper.    .Bird  v.  State  (Ga..i,  205; 

.     Kaufman  v.  United  States  (Fed.),  466;  Xicoll  v.  Sweet  (Iowa),  661. 
Requested  iti^tmfction  .given  in  substanccr-relu^al  proper     B^rr^.v.  .Prpna^rton    (Wash.), 
1604.  Miller  v.  Delaware  River  Trans.  Co.  (N.  J.),  165;  Taylor  v.  Northern  Coal,  etc.  Co 
(Wis.),  167;  Patteuawn  v.  ^t»te  (Ala.),  )0y88,,.     ' 

See   also  Appfffd  i^ikI  Brr^v;  Criminal  I<a^$  PasM^^a;  Bomiei4i«^  Xmsaaityt 
. -Itaateir.MiA  IkffriM&t}  Wit«eaa^a^  ■    •'    . 

INSULTING   I.ANGUAGE. 

>» '  iNftirkABXiSr'- iNTmsvri ' '• 

Accident   insurance — construction  oi  -  ^gfjj^frf^^^^fi^j  oi  beneflts.     Bates  v.  Oerman   Com- 
mercial Ace.  Co.  (ytl»447.^.  r  i-  -  r-        .  «       .* 

limitation  of  time  lo  8i2e~VkYveV'6f  Mftitfbn."'  *Bfat^rV.  (Mman  Commercial  Ac<r, 

Co.    (Vt. ),   44<.  K/^'^lit  J  »' ')  T 'Al 

—  jiQiitfi^ioii^of  time  to  suf — validity.     Htfte^  v/trorman  Com 
~7-  VecoVeK'  tot  ittjthy  rcfceited'  while  f^gHtin^.'    ifut^  V.'  8ti 


Co.    (Vt. ),  447.  :?,rf'*M'r  t.«'trM«  Annot4ited 

'ommercial  Ace.  Co.  (Vt.),  447 

8tirt<^  A<»cidiNlt  Ihs.  Co.  ( 111. ) . 

'•":■'■'        Annotmted 

iTem^flt  insurance— beneficiaries — designation   in  by-laws.     Chriatenson' V:    MadM»    iMtnn. ). 
584"       '     • .'  ,  n  I        'I'll  t-t  :.i,  ■! .  ■.  ,♦    ,     *  ,    1,1..  ,..,.    .  •     ,      , "  '   ■ .   . 

beneficiaries — immoral   relation   between   insured  and  beneficiary^ — sufHeienev   of   eri- 

d^nce.     ChrlsteiV^KJrt  ViMad80tt'(lVfmn.),>e«4     '  .  .  *   . 

^ —  yeneficiaries — selection    by    insured    of    beneficiary    not    having    insurable    interest — 
^fi<b1i<i  plolicV:     Chrl^tensdii  v.  Madson   ('Miniv.)v  r>94*     '< '  •  • 'i         ,    .  Ann^UUd 

^neficisiries — statement    in    constitution    as    restrictive.      ('Hristeiison     v.     Madsoo 


•1  I  )  .< 


••      •  (MinK).'-l?84/    '      •    '    ■♦  "t    J-.  •  '  ■■.•,.  ••:  ....        .'  .      -T     < 

Burial   insuraT\ce — contract   to   provide   funeral   as   insurance  contract.     Renschler  t.   State 

;      ;.(Ohto->,' 5014.'' "'••"'         '"••     .••»"•."  't    r.'  •    Annotmted 

Cbntract^— what  constitutes  insurance  contract.     State  v.  Universal  ?ietvioe  Agency   (Wash.K 

1017.  , 'Annotated 

Fidelity  insurance — premium  paid  in  ali^nofc-^fliVt-'tb  recover  unearned  portion.    Crouch  v. 

^ffutherft  Stth»ti'  Co.   (Teito.),  1220.  -     '  Annotated 

Fire*  insurance — stipulation  for  forfeiture  for  vacancy — effect  of  subsequent  oocijipaacy.     Dol- 

liver  V.  Granite  State  Fire  Ins.  Co.    (Me.),  765.  .?:ii./-.  l   o . i  Aim^oted 
stipulation  for  forfeiture  for  vacancy — waiver  of  forfeiture.    Dolliver  v.  Granite  Stat*- 

Fire  Ins.  Co.    (Me.),  765.  .YT ■>-     '»•/ ' 
T! — -validity iPf  iPoUcy  «»  l^l??dy  hfiV^e  and.iurpituife  therein.  .  Pominion-  Fire  In?.  Co.  »- 

Nakata    (Can.),   1063.  *     ."  i  .  Annotat*^ 

hijfe  inBwranc^T7TW<wte«ta])ilHy  •clauAe*-right  to  jfttt^icH  .fpHcy.,Jfqr  fraujj.  .* Philadelphia  life 

Ins.  Co,  v^M  Arnold'  (S,  C>r.),  706.  .... 

incofitq^^ility  cjanser^validity.    Philadelphia  life  Ji^.,  O,  v..^^rnold  (S.  Car.).  706, 

•■'■  ■  . '  I  insujraMf  intwept-r-sqlection .  hy  injured  pitrs^io  qf  benafiQiary  jioi  having  insumhk 
;        int^test — public  policy.     Christenson  v.  Madson   (Minn.),  584.  Annototrd 


GENERAL  INDEX.  i817 

flee  Cc^tt^aeta;  thttdemoe;' Tabe  Pretensesi  HoaifoMei  Wlll««> 

Bail  b6h(!—forf<^itnre— allowance  of  iiitcrcfit  on  p<»Tialty.    People  v;  PArieJi   (S.  Y.),'lll. 

Annotated 
Jntorest  as  recoverable  separately  fr6m'  priwcipat.'    Alabama  City,  etc.   R.   Co.  v.  Gadsden 

(Ala.),  573.  ►'    '      I'w'.  .^'T'.o  *   -•  : 

Warrants — action  to  recover  interest  on  city  warrants — siifliciency  of  evidence  to  establish 
accord  and  satisfaction.     Alabama  City,>^U'l>  K.  Co.  v.  Gadsden   (Ala.),  573. 

• right  to  interest  «ATCi1|y  waxraivts*    Aiabama  City,  cto,  {L  Cow  v^.^iu}iJ4eB  (Ala.),  ,6.73. 

{     -  -I     •  ••    .  •<    „.         .....  .,         ...        AnnvtaUil 

See  al«o  Vuutj, 

INTEmWBPXATE  COUKTfl. 

See  Appeal  and  Error. 

•    ■    I'  •  .  ■    .  ,       • 

INTERSTATE  COMMERCE. 

Foreign  corporations — foreign  corporation  doing  interstate  and  domestic  business — power  ot 
state  to  levy  liceti^e  tax.    Marconi  Wireless  Tel.  Co.  t.  Commonwealth  fMass.),  214.    > 

■  foreign  corporation  engaged  whollv  in  interstate  commerce — power  of  state  to  impose 

license  tax.     Marconi  Wireless  Tel.  fco.  f.'c^tirttfoA wealth -(J»IIHte.''>',»«*:      '''♦    •  < 


-  validity  of  license  tax  or  fee  imposed  on  foreisn  corporatioi 
Co.  V.  Jordan   (Cal.),  1237.       ^     '  '    '     '      '-^ 


n — validity.     Albert  Pick 
&  Co.  V.  Jordan   (Cal.),  1237.       ^  •  •       .  ^  .'  Annotated 

Moving  plIctureB^^censorship  of  moving  pictures-^vakidity  of' state- statute.  .  I^utwial  Fjlbn 
Corp.  V.  Industrial  Commission   (C.  8.),  296.  Annotated 

statute  prohibiting  importation  qI  fWKit'  tfeht  films — validity.     Weber  v.  Freed    ( L\ 

S.),  3A7..         ....  .  .    .         ,      .  Annotated 

See  afso  Conuneree. 

tNTo'Xl^ATnrO  UQUOltB. 

Indians — carrying  liquors  into  Indian   territory — criminal   liability  of  corporation.     Joplin 
Mercantile  Co.  v.  -Unit^^atirtw  (U.  T*),fT«K>i  'f.  '.  •  .\  Annotate^i 

cari'ving'Jjqu9;i;'a  ii^to   Indian  territory — wiii^t  constitutes,  oflf^nse — sufficiently  of   in- 

di^tuM^nt,:  ,Topfiii  Mercantile  Co.  v.  Cnitinl  States  (C.  S.),'470,       ' 

Infants — ^power  to  consent  to  issuance  of  liquor  license.    Mattet  of  Farley  C^'.  Y J ,  4^4. 

...•;',.,  Annotated 

Municipal  ordinance   relating  to   intoxicating   liquors — prosecution   for"vioIation-^prQof   of 

Qtlter  oJlTeps^  .  Borok  y,  Birj^^iio^hHUi   lAla. ),  106L  ^  ^         * 

^'Premises'*  oi  school  within  intoxicating  liquor  stktute — meiftiing  of  li^Wh^    ftice,  v.  Board  of 

Licence  CQpiou6sieners.( ft,.  I.),  1189.  ^  Annotated 

*Tavern"  within  intoxicating  "liquor  statute— ^meaning  oif  term."   Rice  V.  Board  of  License 

C^^mnjisrtpperii.  (K.  I.J,.  3489..  .    .    .  ' 


INT0XiqAT|;ON. 
See  JOrav^enjiepa. 


1    I 


JOIKBER. 
Vtfe  AetlMisi  Pi|»ties  .«•  Anil 


;  1  ■ 


See  Appeml  miad  Ei^rei"!  EteetibMV'Vriita; 

JUDGMENTS. 

Action  on  judgment — effect  of  right  to  api^^rfl  Wjfft'judginent.    Sweetser  v.  Fox  (t'tah),  620. 

when  fu)!  ^aith  aftd -'credh  attaclie^.'  Swe#tseir  v;  Ruxj  (IC'tah)^  «80»..  .  :     . 

when  statute  of  limitations  begins  to  run.    Sweotser  v.  Fox  (Utah),  620.      Annotated 

Enforcement — when  judgment  niijl^<ftl\^ftAldd.     S^^tfelsAtv.  Fox    (Utah),  620. 
Nonresident — personal   judgment    agajtvi.  JieM^Mid^pA — validitv.     Johnson    v.    Whilden    (K. 

Car.),  783. 
Payment — tender  of  payment  of  judgmenfcfHfiflMAl    Orr  v.  Sutton   (Minn.),  527.     Annotated 

tender  of  ^Kyifi^ pf^jfi^i^^  .St.)^  Sutton   (Minn.),  527. 

Res    judicata — conclusiveness    of    judgment — failure    oi    plaiufiff    to'  appeal.      Johnson    v. 

Whilden    (N.  Car.),  783.  .-.u  JT  "  l. 

matters  concluded — claim  for  wrongful  .attaqhment  in  action  in  which  judgment  is 

obtained      Pindel  v.  Holgate   (U.  fi.)';  n«3*.  *        ' 

• matters  concluded  generally.     Tax.  LLen»  Co..  v.  Schultxe   (N.  Y.),  636. 

matters  concluded — jurisdictionAI *taet^  '  TOhnson  v.  Whilden    (N.  Car.),  783. 

matters  conduded—^mAtters  not  ih  issue,   'ferf  parte  I^gaA  •(x\la'.'>,'406;  TJsDf  Lieit  Co 

v.  Jsfc'Tiultze  '(N.V.),  6318.-  •    ' 

See  also  Appeal  and  Error;  Bnildinc  Contraets. 


•  •  f- 
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JUDIC|v9J^  3l^TICE. 

Judicial  notieeigt  pFqpprtj#».mf  g»apUpfB,   ■.^Vbittfiporc  y.,g^^r  l*V\^4fS>  S^^^v-jt^'*^**-^'  ^^^• 


Rights  of  purchase — tipie.to  examine  title,    ^nitli  v., Smith  (S,  Car.)r  703,  Annot4ite4 

Se«  Conrts;  Judgments. 

.  ^    '..JURY. 

Chalieng^s — ^proci^duVe  i»  chiill<<ngiiig:     8tAte-V'.  MewMimey  fOtitti)^  6»7: 
Dii^iualification— loaning  moDey  to  assist  prosecution  of  criminal  ease.     Bird  v.  State  <Ga.), 

205.  .■/i-f'Jf    .♦   '  ♦.      ••  •» 

£xelu8ion  from  jury  service — p8\Vef  of' t?oiftk  t<i»^>^46^'iJi?Tybn8  from  jury  service.     Teat  v. 

l^nd    (La.),  1208.  .i-  ■     ^    :     -.   :•  •     rA        I  '  Annotat€d 

Right  to  jury  trial — federal  constitution  as  limiting  state  action.     Middleton  v.  Whitridge 

:N.  Y.),  856.  .  »'•■  «  >•  :•  r     •      .  ■     vM 

-T final  judgmeut  on  appeal  a»  .denial  of  jrigUt.     .Middleton  v,  Wliitridge  (X.  Y.),  856. 

Witnesses — juror  at  former . trial  as  competent  witness, .  $tate  v..  Wai;d  (Minn.),, 674. 
'I  ....,.'.,...  '  Annotated 

See  also  Appeal  a;nd  Evf^r;  Gpraod  ; Jiiry,  ,.    , 

ULBOR  I«A\)(rS. 

Hours  eflabor-^stktute  lUnithig  hours  of  lai>ar—r validity <     State  v.  Bunting  iOte.),  Ji)03. 

'  •"  '  -UkOHES.    *     '  • 

Grift  causa  mortis — acquiescence  bv  person   interested   as  laches.     Baber  v,   Caples    (Ore.j, 
J  026.  '  »oi  Wit. li.   }      ^'^ 

Set-off — laches  of  bankrupt  as ^mp^  ;t^yuutm'4^jiu.- JBja^    v.  Holgate    (U.  S.)   HS3. 

AlttlOtQf  'tl 

Ti  ••i..ii|-       'i      '.'/111        '■•',•■••,         '        •       >f,i  ''  <  .        ;. 

I  *  III  *•'•'.• 

LANDLMtD    A^D    VBKAlfT: 

Estopperto  deny  lancilordV  title— ri^iit  to  crops.     Willard  V . "tilgtjp^    ^Md.)*,  33^. 
Eviction- — damages  for  hMmiliation— suflficiencv  of  evidence.  *'  La'ne  r.  All"  Sable  'Klectric  Co. 

,  .      (il.ieli.),  n1j8. '• '  ■  "•■  •■     ■•"  ^  •'"■•'    •       '' 

^-   ■.  ,  ^     us^.of  ^xq^ssiv'^  fcjry^  -s^iflicieucy  of  evidejice.    Lane  v.  An  Sable  Electric  Co.  (Mich.), 

Mechanics'  liens — imp^ovementfe.  by  tenant,  with  consent  6f  owntr — rlriit  to  mechanic's  Hen. 

'.  ;  Stewart' v.  TaftoTt  (Colo.)Tlfl6.         '  '  '     .       '  Annotated 

^t^niolpal  lease-r-I imitation  of  time  for  which  property  may , b^ '  leased — statute  ot  ordinaDcc 

not  retroactive:     Burns  v.  ^ew  York   (X.  Y.'),  1093.     *  '^  '      *     . 
Personal  injuries  from  defect  in  wharf — liability  of  leasee.  ' 'rtarriis  v",  •  B^mi<rt6n    (Wasli.). 

160.  .,j^  ....  -».,,..  Annotated 

Relation   of   landlord   and    tenant — servaiit '  ocOHl)Vihg'  ^premises   as   part   of   compensation — 

relation  as  tenant  of  owner.     JjifHitf^V?  .¥#'8a<*le>Mectric  Co.   (Mich.),  1108.     Annotated 
Renewal  of  lease — covenant  for  perpetual   renewal — construction.     Burns  v.  New   York    (N. 

Y.),  1093.  '     *"^^'f  ^'  Annotated 

Repairs — failure  of  landlord  «tcrr#iUEiriwliabiliiji  lor  »kiiiiir>'Aoktilird  person.    Rvall  v.  Kidwrll 

(Eng.).  815. 
Sale  of  realty  by  executor — rights  of  leaa46itif>lHialty.    Heiseman  v.  Lowenstein  (Ark.),  601. 
Use  of  premises — rightfj»|-^n^«tAc|  |i|*tiwalj,4>/jbitiyj^g  J9;5,iyjv«^^  Snyder  v.  Kulesh 

(Iowa),  481.  '  Annotated 

...•...-      f MiRCENT.     •:,.,,.;,     •  . 

Kvidence^-r elation  of  aconsed*  and' pvoaeeuior.     State.  v.iPiti  .^N.  Cai.),  4321.- 
•'•'■■  ■  .;••■•  .;••■■,-        •         .  •■■-..     r  .'•.;,..,.      .. 

JJEADINO   QUEBTIOVM^:    i.  .      /. 

'     '  •  "  S»»' Witaestes.  ■. ..  .i..-^, 


;•  t,     '  .♦     ii,   t. 


■  •  • 


I^TTERS. 

See  ETio^nce. 

./'.''.  'X|C£V$E8.' 

'•'Excise  taxf* — ^meaning  of  term.!    Albert  Pick'<&  Co.  v.  Jordan  ,(Cal.)«  1237. 
Fifth   and  game — statute  requiring  license  to  hunt  game — right  oif  alien   to  license.  Bondi 
v.  Maclcay  (Vt.),  130.  ..    ,».-.;...,.>     .    ;...m     ...i   ;.....    i...  .     \    „ 
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LIGENSfifi^  ^  OotatinuedL 

Fish  and  game — statute  requiring  liceiistt  to  hxutt  giuae — validity  of  statute.    Bondi  v.  Mackay 

(Vt),  130. 
Foreign  corporations — validity  of  li^f^ns^;  tax  W  ^^^  infused  on  foreign  corporation.     All)ert 

Pick  &  Co.  y.  Jordan   (C'al.),  12^7,  Annotatf.d 

—  validity  of  statute  imposing  licenm  tax.     Marconi  Wireless  Telegraph  Co.  r.  C6m- 
monwealth  (Mass.),  214. 

Hotels,    lodging  houses,   or   rooming ,  >hou8e»-^vaUdity' ,  p|    statute    licensing.      Custinger   v. 
Atlanta  (Giu),  280.  Annotated 

,9ee  also  Intoxicating  Iiiqnors. 

UENS. 

Fines   and   costs   imposed   in   criminal   pro*.'t»ediiig^-effect   as   lien   on    proporty    of   accused. 

Western  Tie,  etc.  Co.  v.  Campbell   (Ark.),  043. 
Loan  of  purchase  monev  of  land — ri^^t  of.  lead(!r  to  lien  pn  land.     Warrni  Mortgage  Co.  v. 

Winters  (K^u.),  o5o.  '    "  •  -  '  ^'^ 

Purehasp-money  mortgage— priority   over  other   lientf  Or  claims.     Western-  Tie,   etc;  •Co.-  v. 

Campbell  1[ Ark.),  943.  *  Annotated 

'  priority  over  other  liens  or  cinljrtiak    WftrMS.MiDltgage  Co.  v.  Winters  (Kan.),  956. 

Annotated 
Removal   of  property   subject  to  lien — validity   and   purpose  of   btatute   imposing   damages. 

Anderson  v.  Great  Northern  R.  Co,  (Id^ho),  JUl^. 
I'nrecorded  mortgage — effect  as  against  subseqii«»ii{  liens.     Western  Tie,  etc.  Co.  v.  Campbell 

(Ark.),  943.  " 

See   also   Chattel   Iftortsages;    Logs    and   Lnmber. 

UF£  £aT4Tx;s. 

Injury  to  r(>mainder — right  of  life  tenant  to  recover  damages.     Rogers  v.  Atlantic,  etc.  Co. 
(X.  Y.)   877.  '     •/  Annotated 

LtFB   IKtlTRANCE. 

Incontestability  clause — right  to   attack   policy   for   fraud.     Philadelphia   Life   lAs.   (o.   v. 
Arnold   (S.  Car.),  700. 

validity  of  incontestabiUet  tliMiA*.  f  Fhiltfl^apW&.Iailtf  Ins.  Co.  v.  Arnold  (S.  Car.),  706. 

Insurable  interest — «el.eetion.  by  injured  person  of  bene^ciary  not  haying  jusurable  interest 

— public  policy.     Christenson  v.  Madson,  (Mijiif,)»  o84,  .,  ji^nnotattfd 

Bee  also  Death  hy  Wsone^nl  Act. 

UMITATIOK  OF  ACTIONS. 

Accident  insurance — limitatioiitVf  ^i|B^''t#(Tn!^r~^)i4^*{  i^i^Mf®  ^-  German  Commercial  Ace. 

Co.    (Vt.X,.,.447.,  ...  ■     \.:    ,     '     ^     '         ^         ' 

■  limitation  9f  time  to  sue — waiver  of  limitation.     Bates  v.  Oernian  Commercial  Ace. 

.  Co.  (Vt.),  447.         •  •       .  .  Annotated 

Conflict   o£  laws — what  statute*  of  limiti^tions  governs.    Osborne  v.  Grand  Trunk  R.  Co.  (Vt.), 


1  >        « 


74. 


Death  by   wrongful   act — commencement  of   running  of  statute   of  limitations.     Causey   v. 

Seaboard  Air  Line  R.  Co.    (X,  Car.),  707.  Annotated 

Kxecutors    an4   .administrators — ^bar    of    limitations    as    available    against    administrator. 
., ,       Causey  v.  Seaboard  Air  Line  R'.  Co.   CS.  Car.),  707. 
Judgments — when  statute  of  limitations  begins  to  run  against  action  on  judgment.    Sweetser 

V.  Fox  (Utah),  620.  '  ...  ...     .         .  Annotated 

Mimicipal  corporations:-^! invitation  of  time  for  filing  claim  against — infancy  as  excuse  for 

failure  to  ifile.  .  Aturphy  V.  Fort  Edward  (N.  Y.)  1040.  Annotated 

Pleading  atatute  oiF  limitations — ^^vaiver  of  defect  in  plea.     C>sborne"  v.  Grand  Trunk  R,  Co 

(Vt.),74.  /  ..  ■    ' 

St^tittory  right  of  action — ^bar  of  statute  of  limitations  as  extiugliiahing' right  of  action  ^s 

well  as  remedy.    Oslwrne  v.  Grand  Trunk  R.  Co.   (Vt.),  74.         '  /  • 

■      limitAtions  applicable.    Osborne  v.  Grand  Trunk  R.  Co.  (Vt.),  74. 

LIQUIDATED  DAMAGES,. 
See  Daaaases. 

LISTINO  PROPERTY. 

See  Taxation.  • 

•-••..  ,         .  ...  •   ,  . 

IX>AIIS. 

See  False  pTp$»p^99i  ||^ffBts;  Iiieaa. 

^    LOOJCZ.  nCMf  »IOA«0B.  "^ 

See  Ueas«s  aad  Castoaas.  • 


132©  CITE  XmSi  VQU  AISUI,  CAS.  1916C. 

See   Sohools. 

LOBGINO   HOUSES. 

Validity  of  statute  licensing  hotels,  lodging  houses,  or  rooming  hollies.    Cutsingor  v.  Atlanta 
(Ga.),  280.  AnnoiatM 

COGS  AND  I^UMBER. 

Expert  evidence — correspondence  of  logs  with  stumps.     State  v.  Ward    (Minn.),  674. 
Logger's  lien — by  whom  and  for  what  labor  lien  may  bo  claimed.    Anderson  v.  Great  North- 
ern R.  Co.    (Idaho),   191.  AHnotated 

persons    furnishiuff   supplies — validity    of   statute   giving   lien.     Auderaeu    v.    Great 

Northern  R.  Co.  (Idaho.),  191. 

LOST   INSTRUMENTS. 

rx)s8'of  official  document — mode  of  proof.     Howell  v.  Wysor   (W.  Va.)^  619. 

XTING  IN  WAIT. 

iTomicide — what  constitutes  *iying  in  wait."     Patterson  v.  State    (Ala.),  968.     Annotated 

MAGISTRATES. 

See    Criminal    Laiir. 

'*      .  '     '    .     .      » 

MAJORITY. 

See  PtitttieruiAp, 

BfAUCE. 

Act  lawful  in  itself — notice  immateKial^     Vijbag|rap)i  Ce.  v.  Swaab    (Pa.),  311;   Hutton  t 
WatAers    (Temi.);,  438.    .  'Annotated 

MALICIOUS  MISCHIEFw 

Kyidcnce-^sufficiencSf  to  sustain  verdict.    'State  v.  Ward   (Minn),  674. 
Indictment — sufficiency.     State  v.  WaW  01i«ri-^>  674.  ■ 

words  sufficiently  charging  malice.     State  v.^\V4?rd  '(Mi«n.^,'67«ti-    *^   "•  "      " 

Trial — rulings  approved.     State  v.  Ward   (Minn.).  674. 

'  MALICIMTS  PROflHSOUTION.  • 

Damages — e^ements  of  <|amage  recoverable.     Seidler  v.  Burns    (Conn.);  *266. 

— rrrr.^^^^'^'sive  damages — what  is  excessive  verdict.     Bufsbw  v.  Doerr    (Nib.),  248. 

.  „/ »     .  Antiof9ted 

excessive  damages — what  is  excessive  verdict.     Seidler' v.  Burns' (Coftn.),  266. 

.  ,      .  Annotated 

-^, —  ^xccHfiive    damages — what    is    excessive    verdict.      i*rice    v,    Minilesota,    et^.    R.    Co. 

(Minn.),  287.      ,                        ,         .     ,  Annotated 

'' — excessive  damages — ^what  is' excessive  verdict.     ifcTntosh  v.  Wales  (Wyo.),  273. 

^  •  ■.    -      ♦                                              ,    T.         .                       <  Annotated 

recovery'  o^  punitive  damages^recdvery   in   action   for  malicious  prosecution.     Mr- 

I^tosh.v    Wales   (Wyo.),  273. 

right  of  plaintiff  to  recover  attorpey^s  Uni.     Ardntosh  v.  Wales   (Wyo.),  273. 


DcfoBses-T-i^Fufficiency  of  original  complaint.     Alclntosh  V.  Wales   (Wyo.),  273. 
Distinction  between  malice  and  want  o'f  probable  cause.     Mcintosh  v.  Wales    (Wyo.),  2T3. 
Klc^iiKsnts  j^e<ie88ary  to  support  action.    Mcintosh  v.  Wales  (Wyo.),  273. 

Evidence — admissibility  of  eyidenqe  respecting  iiijiirv  to  credit.     Mcintosh  v.  Wales  (Wro.*^, 
273.  ■,.,...  '  .         , 

admissibility  of  evidence  respecting  wealth  of  defendant.    Mcintosh  v.  Wales  (Wvo.), 

273. 

sufficiency  of  evidence  tcf  siistfeiil'^eiTlitt.    Fri^  V.  Minnesota,  etc.  R.  Co.  (Minn.).  267 

want  of  probable  cause — sufficient  iitf/«videfMee.     Mcintosh  v.  Wales   (Wyo.),  273. 

want  of  probable  cause — ^termination  of  original  prosecution  as  evidence.     Mcintosh 


V.  Wales  (Wyo.),  273.  ^  T;<  •  .:'H<i   w/i-cii 

Joinder  of  causes  of  action.    Price  v.  ly^ufweaott,  eUv.  K.  Co.   (Minn.),  267. 
Termination    of    prosecution — what    constitutes — vohmtary    dismissal    of    criminal    charge. 

Mcintosh  v.  Wales  (Wyo.),  273.         ^.      .  .x 


Sett  J^tai|}ttoi9.wid,i9iqnMp]is. 


GENERAL  INDEJL  l^JJSt 

Refund  of  illegal  tax-^mandamuB  to  compel.    Commercial  Nat.  Bahk  v:  Board  of  Supervisors 
(Iowa),  227.  •'.•.........-■.       . 

Restoration  to  office— mandamus  as  appropriate  remedy.    Chace  v.  City  Council  (R.  I.),  1257. 

MAPS. 

Ancient  map — admissibility  in  evidence,     dinger  v.  Grimm   (Ga.),  173.  Annotated 

I 

MARRIAGE. 
9«e  RreaolL  of  promise  of  Marriage}  Incest;  Undae  InHuence. 

MASTER   AlfD    SJBRVAIfX. 

Acts   of   servants — liabilitv    of   carrier   for   insulting    language   by    emplojwd   ta.pasattger. 
.    Haile  v.  New  Orleans  R.  etc.  Co.  (La.),  1233. 

liability  of  master — arrest  by  railroad  poiicfman — evidence  of  motive.    Cincinnati,  etc. 

R.  Co.  v.  Cundiff  (Ky.),  5.13.  ... 

wrongful  arrest  by  railroad  policomiin— action  against  railroad — recovery  of  punitive 


damages.     Cincinnati,  etc.  R.  Co.  v.  Cundiff  (Ky.),  513. 
Contract  of  employment — servant  occupy in;r  premises  as  nart  of  compensation — relation  as 

tenant  of  owner.     Lane  v.  An  Hable  Electric  Co.    (1\nch.),  1108.  Annotated 

Injuries  to  servants — fall  of  roof  of  mine — contributory  negligence  of  miner.     Hall  v.  Manu* 

facturers'  Coal,  etc.  Co.    (Mo.),  375. 

fall    of    roof   of    mine — instructions    a*  to  liegligence    and    contributory    negligence. 

Hall  V.  Manufacturers'  Coal,  etc.  Co.   (Mo.),  375. 

fall  of  roof  of  mine — liability  of  master— Ha:!! *t.  Manufacturers'  Coal,  etc.  Co.   (Mo.), 

•     375.  *  ' 

^ injury  from  defect  in  wharf — liability  of  owner  to  employee  of  third  person.    Taylor 

V.  Northetn  Coal,  etc.  Co.   (Wis.),  167.  '  Annotated 

■  ■■'*■  workmen's  compensation  act — admissibility  of  evidence — declarations  of  injured 
workman  as  to  cause  of  injury.  Reck  v.  Whittlesberger  (Mich.),  771.  Annotated 
workmen's  compensation  act^^-tppli^atdlity  "ot  yules  of  judicial  procedure.     Reck  v. 


Whittlesberger    (Mich.),  771.      ,.  i    ...      ^  ....     '  ^ 

—  workmen's    compensation    act — "average   weekly    earnings" — construction    of    phrase. 
Cue  V.  Port  of  London  Autliority   (JSi^g.)^^  8S7.      ^ 

—  workmen's  compensation  act — report  by  em  plover  to  commission — effect  as  evidence. 
Reck  V.  ^\^nttlesberger    (Mich.),   771. 

See  also  Appeal  and  Error;  Labor  Laws. 

MEASURE  or  DAMAOEflL 

See  Daasas^s.  •  - 


MECKANIOS^  UEIffS.  '       • 

Contract  for  improvements  made  bv  agent  of  owner — rright  to  mechanic's  lien— Construction 

of  statute.     Stewart  v.* Talbott   (Colo.),  1116: 
Improvements  bv  tenant  with  consent  of  owner — right  to  mechanic's  lien.    Stewart  V.  Talbott 

(Colo.),  ni6.  Annotated 

MEDICAL  BOORS, 

Admissibilitv  in  evidence  of  extracts  from  liiedical  books.     Barfield  t.  South  HighlMMb  In^ 
flrmfcry*  (Ala.),  1097. 

'  '  •  '        .  ■  ••  .        ■  ,      ' 

■  • 

MENTAL   ANGUISH. 
See  Bttmages. 

MERGER. 
SoeAoiioais  aad  Proo«B4Uiiii;s« 

'it  *         •       I  • 

MESSAGES. 
See  l^elegraplis  and  Teleplioiies. 


Hall  ▼.  Maniz- 


MINES  AN]>.|a][ip:RALS. 

Injury  to  servant — fall  of  roof  of  mine-^^contributorj^  ne^^igence  of  miner. 

facturers'  Coal,  etc.  Co.   (M6.)V375. " 
fall  of  roof  of  mine — instructions  as  to  negligence  and  contributory  negligence.    Hall 

V.  Mamufacturers*  Coal,  etc.  Co.  (Mo.),'  375. 

fall  of  roof  of  mine— liaBilUy  of  htAst^r.  •  Pn<llW.»Mlin?ifacturer8'  Coal,  etc.  Co.  (Mo.), 


375. 


J99S  CITE  THIS  VQIi.  AJ(N.  CAS.  1916C. 

MISCONI]|irOT   OF  COUNSEL. 

X^eBsitj'  of  objection  tq  mUeonduet  ,of  counsel.    Bird. v.  ^iatc  {Qa.),j  205, , 

See  alao  Appeal  and  Error.  ,     . 

MISDEMEANORS. 

Distinction  botwoen  felony  and  misdemoanoi*.    Button  v.  State  (Md.),  89 

MISTAKE. 

Reformation  of  instrunients — admiHsibilitv  of.papd  evidence  of  niiatake.     Archer  ▼.  McC^lure 
(N.  Car.),  IH9.    .   .         ...         ..   ^       \. . 

Builiciehcy    ot' evidence   Of   mistake*  as   question  'for'j'urv.'  "Arclier   V.  'McClure    (N. 

Car.),   180.  ' 

Wills — mistake  of  fact  as  nullrl^fng  openttioB  -of  wfH.     DifeWe  v.  Currier   (Ga.),  1. 
See-  mlmo  Tajcation. 

...      I 

MISTRESS. 
See  Executors  and  Administrktors. 

MONEY. 

See   False   Pretenses.  ... 

MONOMANIA. 
See  Willsu 

.     MONOPOLIES. 

Covenant  apainst  engajging  in  competing  business — right  to  restrain  breach  by   rn junction. 
Marvel  V.  .Jonah   (N.  J.),  185. '■  Annotated 

J^urvivat  of  actions — conspiracv  to  restrain  trade,     FrohUch  v.  Deaooil-  (Mich.),  722. 

1:  ■••      Annotated 

MOOT   atOrfiSTIONS. 
See  Actions  and  Proceedings. 

MORTGAOES.  '  ' 

Constructions-note  and   mortgage  8<'eurity   construed  togetlier.    .  Des  Moines  Savings ,  Banit 
V.  Arthur  (Iowa),  408.  i         -    v  ,  r 

Corporate  mortgages — failure  to  obtain  consent  of  st'ockhblders — right  of  creditor  to  object- 
Dillon  V.  Myers  (Colo.),  1032.        ,,,...,-  .   ,    ,  Annotated 

■ >  ultra  vires  mortgage — aifnhiMeJA  W  ccriff t-^fi'Hirrf  oi' 'consideration.    Dillon  v.  Mevers 

(Colo.),    10.32.  ,.v  ';  .#j^      ■   .> 

ultra   vires  mortgage — enforcement.     Dillon  v.  Myers    (Colo.),  1032. 


Executors  and  administrators — pofirf|-;.{q[j^exfi^oTf  if^  iQpntgage  land  of  testator.     Heiseman 
,  v.  L9wenst^in  ,(Ark.),  GOl..    .  ;  ,  Annotated 

Foreclosure — defenses — payment  of  note  secured  bv  mortgage.     Des  Moinet*  f^avirigs  Bank  v. 

Arthur   ( Xow^ ) ,  ,498. ' 

' : —  redemption  from  foreclosure.    Orr^'.  Sutton   (Minn.),.52<. 

(lifts— parol,  gift  of  mortgage — ^validity.     Iloyt  v.  Gillen    (Mieh.),  812.  Annotated 

Note  8«?cured  by  mortgage — right  to  maintain  separate  actions  on  note  and  mortgage.     Des 

Moines  Savings  Bank  v.  Arthui^  <Tdtnt  \ ,  ^ir'    "^ 
Pureliafle-^oney  mortgage^^ri^rity  over  deed,    Warren  Mortgage  Co.  v.  Winters  (Kan.-),  95fi. 

Annaiatfd 

priority  over  other  liens  or  claims.     Western  Tie,  etc.  Co.  v.  Campbell    (Ark,),  943. 

}',-"' '.  i"« "••  *■.     •  '   '  .*  •  ••*  Annotated 

Recording — unrecorded  mortgage — effect,  as  against  sub<^equent  liens.     Western  Tie,  etc.  Co. 
V.Campbell    (Ark.),  943. 

unrecorded    mortgage — valid    betwet,'n    parties.      Western    Tie,    etc.    Co.    v.    Campbell 

(Ark.),  943.  '        •'*'  ' 

Trusts  and  trustees — power  of*  tvnrflecr  toAortg«ge>*trli8tf{>rofJ&rty.     Heiseman  v.  Lowenstein 
(Ark.),  601.  Annotated 

...<?i9*^UA^Y   T^SI^^    .,., 
See    Witnesses. 


.     .1      J- . 


See  Appeal   and  Error. 


t- 


Monyt. 

Suci 'CHmlatal  I«aw;i  Maliea, 


MO VIKCh  PtCnVLEB. 

CenKorehip  of  rtA^ing  picturea — ^ralidity  of  state  statute.  Mutual  Film  Corp.  t.  Industrial 
Commission   (U.  S.),  296.  .    Afuurtated 

Lease  of  moving  l^ietute  films — rights  of  pairtw-s.     Vitagfaph  Co.  v;  Svraab   (Pa.),  ^il.- 

AfmotatiBd 
Statute  proliibiting  importation  of  prize  tight  films — validity.     Weber  v.  Fro^  (U.  S.>'J  317. 

'    "    '   '    '  '*       '  Aitnotated 

MUJnCIPAL  CORPORATlokflk 

Billboards—validity  of  ordiaance  regulating.     Tkointts  C'nSaek  I'o.  t.  Chicago    UlL),  4S8. 

'  •  '•  t  .       Annotated 

Build iligej-^copstructlon  of  building  ordinance.  '  Ruilding' Commtssioii  v.  Kumn-  (Mich.),  959. 

'-  ordinance  heW  reasonable.     Btiilding  Commlt^ion  r. 'Knnfn    (Mich.),  959* 

Claima — limitation  of  time  for  filing — infancy  au  excuse  for  failure  to  file.  Murphy  v.  Fort 
li:dw^rd   (N.  Y.),  1040.  '  ..■.;.         Annotated 

necessity  for  presentation.     Alabama  City,  etc.  R.  Co.  v;  Gadsden W( Ala.) s  673* 

Contracts — necessity  of  re<*oM.  '  Alabama  City,  etc.  R.  <'o.  v.' Gakladen' <A'lftih'o7^-    • 

Electric  Ugiit  plant — personal  injury  arising  from  operation — liability  of  municipality. 
Saul'man  v.  Mayoir,  etc.'  CTwm.),  1254.  —      •   . 

Evidence — ordinance  making  certain  facts  prima  facie  evideii<ie-^validity.«r  Borokv,  diirm- 
inghain'tAla.),  1061.  :  .    Anno^ttUed 

Fuel — power  qf  municipality  to  engage  in  business  in  furnishing  fuel  to'  lnhabitant&  Laugh- 
.     lin  v.  f»ortlaud'(^e.),  7S4.  ''  -  ....        .Annotated 

Ice — po^Vi*  of  muBicipklity to  Operate  !^  plant:    l^nion  Iiee,  vto.  Ca-v.  Rusteik  iloi,),  1274. 

I   .      JkPHotated 

tmprovement's— bright'  of  tntinifipality  to'  cbntltnicf 'impro>rem««t  joiiftly>>wii;k: railroad  com- 
pany.    I-iQrd  y.  Denver ,( Colo. ) ,  893.  '  Mnnfotated 

Intoxicating'  liquor's — prosc^catioh '  fot  violation  '  of  munieipali  >ordinanc<H~proof  ^  'ptUer 
offenses.     Borok  v.  Birmingham    (Ala.),  1001.  .... 

^e^se  of  property'— Ifimit^tlon  of  time  for  whiefi  property  may  be  .]eadedm*ttatute  Oii  ^Of  dinance 

.     .,iot  retroacuve.    BiiWis  v.  New  Yol-k  (X.  ¥.),  10^3."      ..  T'l!.,    ,  •,     ,     . 

Officers — removal — city '6<5itticil  having  authority  to  TWfHo^mh— f»vi*dr.  to  appoint  :COmmittec  to 
<}onduct  bearipg.     Saulman  v.  Mayor   (Tenn.),  1254.  •     .    Asmotated 

removal! — poWer'  bf  munit*ipa1lty  to "remov^^*— wrtlk-  iili^ctor.i'i  ChaebMV.  City.  Council 


(t.  t.),  1257.. 

Ordinances— hiu'd^h  of  is1io#)hg ' invalfditt  Of  ofdinanfesi  "Warren  Mort^^  Co:  ly*,- Winters 
^     ;\(Kan.),"966.       '•■••••       ^•'    ■•   •      •■'  -•,  .'*,..,     ,  ,,  ..   ....    „,       , 

estoppel  to  enforce  ordinance.    Building  Commission  v.  Kunin  (Mich.),  959. 

— IT-:-  orclinaiii-e;  supplementing  statute^-^validlty.     Borok  it;t  Birmingham  .^lAtla/).).  1061. 

■ '  fi^ht  of  municipi^lit J  wl' enjO/i«' Violation  ♦f  ohrdinanc^.     Wtinren' i^Wrt^ag^  tCo.  v. 

Winters   (Kan.),  95«.  "  '      ' "         K  .  •    ...  .  ,  .jlwmirtafed 

*  right  ^o  ehjoiti  pir6^^dnt\tm  uhd^r  olxiiMaiiee.    CutBin^r'V^  Atkintai  CGa.),  280^. 


Pow^^rs  generally — right  to  encroach  on  private  ent^rp-ise.-  LAughlln  ««' .Portland  tJIJlfiq.)^  734. 
JU^lroacl^— repair  o^i^bad-^pdwerM  riiuntcipi*Hty  'to  roiBp<*l.'  'Statcwyi  jtjoiiistaiia,  t^i^  (.>o. 

(I^a.l.  1170.     .    ,       .  '.    '    '.     •  ,f,"}    .  ,..;'..  ,.     AmncUaied 

Street*— iiability  o\  ttiUttlciipaKfy   for  tort  committed  in*  oleriBing.alreetflt  .  Ma(|{or^.,etc.  v. 

Jordan   (Oa.)|,  240.  <.•'...-,   ♦.  ,.i,  .^     .  A^mf^taied 

res  ipsa  lOquftiir-^pWestfian  «trtt<fk  by-fiiniAg  cornioej    N\dco^I:  vu,8\vQ«t  (Iowa).,.  661. 


— r— I — r  scf^old  erected  for  painting  building — in  jury  to  petleitrian-^-at^liltei^Qe- of  JBfiepend- 

.  lent  contraQto^-lidblHty  of  oVner.  *  Weilbhcher  •  V.  J,  W.  Putts  Cov .  < ;Md» ) . i  Ua.  Annotated 

.  vaoa,ttion  ot  street— personls.  entitled  to  cbrapensa-tioni"  Osmum;  KvaB^lWl>  etc^  Conjr. 

v!  Mayor,  etc.  (Md.),  281.         »        .    •    .  .      ,.  f  .  .     ,,  ,     .,      ..    ^tKitj»$tated 

Warrant»^ction  to  recover  interest  on  city  warrants — 8ulRt'lmi\T.of  idvidien^e  to,e«»t)ablish 

.\accord  and  satlsfdcflon/    Xlab^ama  C^v.  etc:- R.  Co.i  v.  .(kbdaden- (AU.)^  573. 


-^  authorization; — future  indebtedness.     Alabama  City^  ett.  <R. 'Co.i  v.  (fad8d^A  ,(AIa.), 

0/3.  *•  ...     I..  ,,....,  .  ,,.  ..;_.,.    J,., 

— : interest  on  city  w^-rrants.    Alabama  City,  etcvR.  C6c  ▼.  .Gads^i^  ,(,Ala4^«,573. 

■     '  '    '     '  ■  '^'    •  ■'  '  ;  ■    ''  *  ■-•      •  ■•""    '•■     '•'  .  Annotated 

Whf^-ves— rpersonal  injury  from  defect  in'  wharf— liability  of  munioipaUty..:  iterri^  v,  Brem- 
erton   (Wash.),  iM.    '  '*•  "         •         •  ••  ,'    ...  .,.    J.  ,..  !  .  .Annotated 
..    Aao  ,alao  i^pp«aL  and  Error;.  Eleotioaa. 


*      I 


See  'tteeiia.-       •  '     ■   '  — •'     ■    •        <     -■ 

'      '   ]  Aao.  Appeal,  and  Error ;.  Stomlok^. 


.  •.  .'. 


NA^ES,.  , 

Action  f<J  quiet  title— variance  of  names  in  chain  of  title — effe^.  r  Hajc^y  ▼:  VTyoda  (S.  Djlt'.) 
398. 
See  alao  Anendmeiits;  Bonds* 
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Aasault>^person<  ii»j  luring  bystander  w.hUeactiBg  in  (s^lf-defenaer-^ltiaUilit/  as  lor  negligence. 

Shaw  V.  Lord   (Okla.),  1147.  .  •  Annotated 

Assumption  of  risk  as  affirmative  de/^nsi*^.    King  v.  Cponey-Kckstein  Co.  (Fla.),  163. 
Attorneys — action   for  negligence  of  attorney — joinder  of   plaintiffs.     Noziaka  v.   Aten    (S. 

Dale.),  58».  •  r       .    .       . 

Automobiles — liability  of  n>anufacturer  of  automobile  to  purchaser  for  defect  therein.     Mac- 

Pherson  v.  Buick  Motor  Co.   (\.  Y.),  440. 
Burden  of  proof  as  to  cause  of  p4^rsoi»al-' injui^* >  I^Uil^  f / StibUM^ry  Goods  Co.  (Mich.),  882. 
(;apriers  of  passengera^r^conitributury  aegligtmce  of  passei^er-r- «^,te^ding  arm  outside  of  car. 

Malakia  v.  Rhode  Island  Co.   (R.  I.),  1216.  Annotated 

— -: —  duty  to  carry  disabled  person.    Hc^n  v.  NashvUIe  Jnterurban  R.  Ca  JTenn.),  1162. 

duty  to  passonger  taken  »ick.  in  transit.    ^Iidd}eton  v.  Whitridgje  {S.  V.),  856. 

.   -.       .  Annotated 


- —  dtitv  to  provide  safe  place  for  delivery  of  baggage  to  passenger.    Johnson  v.  Florida 
East  Coa»t  R.  Co.   (Fla.),  1210.       .,  .     ..  •    .  Annotated 


enfort»emeolt  of .  right,  to  carriage  by.  injnnetion.     Hogan  v.  Kashville.  Interurban  R. 
Co.   (Tenn.),  1162.  ,     ,  .       ,      .     •     ..  .  •.      .      - 

liabilitv  of  carrier  for  insulting  language  bV'  eniplcgr^<»  to  pa98e^ger.     Haile  ▼.  Xew 

Or  leans  R.' etc  Co.  (La.),,  1233.     .  *       . 

Contribntory   negligence — contributory   negligence  as  affirmative"  defense.     King    \.   Coonev- 
Kckstein  Co.    (Fla:),  163.  .     ,         .^ 

—  cbntributory  negligence  of  children.    Gregg  v.  King  County  (^Vash,),  135. 

contributor^^    negligenee  .  of  pari^nit   afi.  imputed >  U>   child.     Oregg    v.   King   County 

•    •  (Wash.),  135.  

•forgctfiihiess  of   kjiown.  davgex.  a»  .Aont^rANtpry. .  negUg^c^.     Harris   w    Bremertou 


(Wash.),  160. 
Death  by  wrongful  acti — damages  —  n}oaspre,.Q^  damages  g^npri^lly,    NicoU  v.  Sweet  (lowa», 

66L  .'  ':/:.. 

-: evidence -^complaints  of  suffering.     NicoJJ  v.  Sweet,  (Iowa),.  661*. 

evidence— domestic  relations  of  deceased.     XiooU  v.  S>rect  (towa),  661.        Annotated 

-^ frvidende-— ill  health' ol  deceased -rr  inability  to  obtain,  insurance.     Nicoll   v.   Swe«-i 

(Iowa),  661.  ... 

illegitimate  dbild*-^  rinilit  of  parent  to*  sue, ^or. death*,   ^adley  v.»,faIlaVas8ee  (Fla.). 


719.  Annotated 

■   '■     ■ '  limitatfion  o|  actions -t*- commMiceniient  of  running  of  stt^tute  of  limitations  against 

action  for  death  by  wrongful  act.    Causey  v.  Sealward  Air  Line  R.  Co.  (X^  Car.),  707. 

■'  I  (        .     .        ,  Annotated 

^  proximate ^ cause  of <dtoth-^ antecedent  diseaae*    Xicoll  Yr.Sweei  (lowa^,  661. 

Electi'icity*— municipal    electric.,  ligfet    plantrrr'pers^inal   .injury,  arising    from    operation  — 

liability  of  municipality.     Saulman  v.  Mayor,  etc.   (Tenn.),  1254. 
ElevatoVs  —  fiall  into'el^-ator  abaft? — 'CowUribiitory  n^gligeaciBi  as,  quesi;ion  for  jury.     Blair  v. 

neither  Drv  Gbod«  Co,   ^Mlch.>,  8^2. , .  ,.  , 

Bxplosioiis    ana    eKpllo8ive»<-^ladting*^liiftbility    for  ..injvxy.-.to    projjterty    by    concussion   or 

ribfation.    Louden  v.  Cincinnati  (Ohio),  1171.  Annotated 

Husband  and  wife-— personal  injuries  t^  wife  —  r«f oygry  Ipy ,  l^^^l]^l^  Ipr  loss  of  services. 

Blail-  V.  Seitner  Dry  Goods  Co.   (Mich.),  882. 
— '^ pei^sonal  irtiuri^ito  wile -r*-.  right  of  wiie  tot  sue  witl\Qut ,  joiniii^  husband.     Blair  t. 

Seitner  I>ry  Gboda  Co.  (Miohw),  882. 

—  personal  injuries  to  xrife — ^statute  giving  wife  right, to.  action — right  of, husband  to 


recover  iw  lofti  of  conaortium.    Blair  v.  Seitner  Pry  Qpods  Co.  |jyiic)i.)„  882.     Annotated 
LarnAlord  and  tenant — failure  of  landlord  to  repair — liability ,  for  injury  to  third  person. 

Ryan  V.  Kldweli  (Eng.>,  »16.  .  .  .       : 

Life  estates -^  in jiirv  to  Teinalnder —»  right  iOf  lUe.  tenapt  to  recover  damages.     Rogers  v. 

Atlantic;  etc.  Cow  CN.  Y.)>/ 877-  ....'.  .  ,  .  Annotated 

Master  and  servant  —  fall  of  roof  of  mine  —  contributory  negligence  of  miner.    Mall  v.  Manu- 

facturerB*  Coal,«*ci  Go.   <Moi)^r375.«    .  ■    i     ..  

— : "  fall   of   roof   of   mine  —  instructions   aa   to  negligence   and   contributory   negligence. 

Hall  V.  MnnufactunepsVCoaly.  etc.  Co.   (Mo.),  375. .  , 

— '-'^ —  fall  of  roof  of  mine  —  liability  of  master.    Hall  v.  Manufacturers*  Coal.  etc.  Co.  (Mo.). 

workmen's   compensation   act  —  admissibility    of    evidence-'— declarations* '8f  'hiijured 
workman  as  to  cause  of  injlBy.- : lec^/x.  iWWMrlr9{)(Wipr   (Mich.),  771.  Ai^notated 
workmen's  compensation  act  —  a^Ji<;ft^ility.  of  rules  of  judicial  procedure.     Reck  v. 


Whittlesberger   (Mich.),  771. 

workmen's   compensation    act — "ay«r^ft  ^  weekly   earnings" — construction    of    phrase. 


Cue  V.  Port  of  London  Ajuthpritv,  (Eng.).  88i. 

—  workmen's  compensatfon  act  —  report  ty^'^Wrployv*'*^  owAnission  —  effect 


as  evidence. 


Reck  V.  Whittlesberger   (Mich.),  771. 
Owners  ^f  premises  —  unguarded  mill  race— fnitiinty  of  owner  for  death  of  trespassing  child. 

'  Riggfe  vVlen8'(0te:);  lOfeS/^'     ••'     ■   •   .  • .       ^ ^Annotated 

•./it.     (    •  *»i.  ;iit)iir«»mA    o^i  i     »  .** 


South  Highlands  Infirmary   (AUk);  tlfiHr.  •<»ri»»'', ••  r 

' malpractice  —  admissibility  of  evidence  —  amount  of  charge  for  services.     Barfield  v. 

South  Highlands  Infirmary  (Ala.),  «W7>"*^        '< 
«*tTr-^-/oiaJ>pjpftctioe*r-»'admisiibiUty   •!   €»vi4«noe — experience   ol   sui^gfsoii,  ,  , Barfield  .v.   South 
.   Highiands  Infirmary  (Ala.),  1097.  .  ....  ... 

»~— *t^  malpraetioe-r-adBiisiiibility  ^;,evi^uQe  —  lailyr«,.o(  «nQth(q:.]^>:^ic.i$(,p  to  curp,.    B^.r- 

fieldtv.  South  Highlands  Infirmary   (Ala.),  1097.  ^   ^ 

■  malpiiMictioe  n-*-  admi^sibili/ty  •  of  .  eviUf»c^  -^ u«gli|gen9«    i«..  p^rlvrpianqe  ,  p/  , .Qper4tiojji 

:    fiarfieU-v.  S<»uth  Higl4antdfs  Infijmarj   ^Ala.),.,lO$)7,  ,   .     .,  .  ,  .  ..     »,     • 

— 'malpractice — for  what  injuries  liable.     Cranford  v.   O'Shea    (Wash.  J,  ^1081.. 

r^'.    '?   '  f    ;   'I  Annotated 


—^f^^Wf^  TrM¥]^  'M  .^OTfeL  l^^^>:l^  >  >;5  v?f  Hth .  H^li^ands^  J  "f^lTV.J  ^^^-  ^ ' 


■  malpractice — proof  of  negligence— ^^^y^s^oQuitur.    Craghead  v.  MirCullough  ( Colo. ) , 

1075.  h  ^ 

• malpractice — what  constitutes.  ^tf^if0e&^^v.  McCuUough    (Colo.),   1075. 

• operation — consent  as  affecting  yigbt  to  perform.  Barfield  v.  South  Highland  In- 
firmary  (Ala.).  1097.  vafVA<»^' ..'.-:•  Annotated 

Questions  of  law  or  fact  —  negligene»4Ui'qoe8fioD 'ftdi'  jurt^.  Oregg  v.  King  Countv  (Wash.), 
135. 

Streets  and  highways  —  cleaning  streeteiE''^3idVTliV<>  of  municipality  for  tort  committed  in 
cleaning  streets!     MayQrir«teit9.  <4n¥ften  JfimhjjiiWfi  ^  T  ',•*»    '  Annotated 

■  res  ipsa  loquitur  —  pedestrian  struck  by  falling  cornice.  Nicoll  v.  Sweet  (Iowa), 
361.  r.y^'yi  /.H;ifo 


—  seafTold  erected   for  gAiptjipg,  J»uiJ.(}iflg— inj^iijry,(ti>  pe^strian  —  negligence  of   inde- 
pendent contractor — liabiliiy  of  owner.'     WeiTfbachef  v.  J.   vV.  Putts  Co.   (Md.),  115. 

rv^/r>*r     •  ■;    V-OXif^HO  Annotated 

—  widening  road  —  liability  of  coiuifv  comniiSBibners  for  unnecessary  injury  to  adjoin- 
ing property.    Pettit  viTttiAlVf'on/itiJgrBi'bntf^  (Md'.*);'*^.  •*''«^ 


ing  property. 
Telegraphs    and    telephones  —  delay    of    death   message  —  negligence   as    question    for    jurv. 

Western  Union  Telegraph  Co.  v.  Blalc^e   fiHc.V,  521. 
delay  of  death  m«MSgtf<^^i|telrtiih«Ae  ««n«e<|u«itar/  •  >Wefl((«ih  Union  Tel.  Co.  v.  Blake 

(Ark.),*  321. 

disclosihg  contents  of  message*^ Illft)illHQ>ft telegraph  company.     Purdy  v.  Western 


Union  Tel.  Co.  *0&i€M<^|A2f. :.  ,(i'.  i.rK     »(,,,:<  i  ,...  t    -..^.a   -.-a 
Waste  —  what  constitutes  —  negligent  injury  by  third  person.     iRogers  v.  Atlantic,  etc.  Co. 

(N.  Y.),877.  T-v,/r^.  ;f^j 

AVilAerwqrks    and    water    companies -r  underground    wnter    pipes  —  liabilitv'    for     injuries. 

Charing  Cross  Electricity  Supply  C*o.  v.  Hydraulic  Supply  Co.' (Mg.)."lOte'    --'      "      » 
Wharves  —  personal  injuries  frofBrik^ct^i^  Jg]^^' — 'l^^U^.v  of  carrier  of  goods  to  person 

receiving  freight.     Miller  v.  DeTi^ware  Bivef  Trans!  t  p.    (N.  J.),  165.  Annotated 

• personal  injuries  from  defect  *i it" wlfarf^^liabllity" or  county.     Gregg  v.  King  County 

(Waali.),  135.  a-Uf  ltv   «'  -'  '*n    ',si'^4f   »'r  Annotated 

personal   injuries  from '  awctr  in  V'harr— ^  rabfritt  hi  lessee.     Harris  v.   Bremerton 


•'fWaBH;);'!l!60.  ••  •.••)■.*..•.  :..    i.,  , ,:   i.  *  i.-  •  ••  Aiidoiot9d 

*^J-^^-^^-^' ^rsonal    injuries    from  ;4*!fect ''4n'  ^aW-^-^iiaWlity    of    iMiiiicl|»llty<   ••  Hartis    v. 

Bren]fer4^ii   (Wa«h.>,"l^.'      ••    '"    '    •    ;  •■•  '      •    i 'Annotated 

\,  t  '■■■II  'j^ersonal    injuries   from   defect   in   wharf  —  liability   of  owner   to  elripl6yee*' dl   third 

person.     Taylor  v.  Northern  Coal,  etc.  Co.   (Wis.),  167.  *    Annotated 

See  also  Appeal  and  Error;  Daitk^4ito»''  ^   I 

/        .  I  •  .1/         I        •  /'       ' .    .1    I,'  i   iif  '    •«•■;••'-•     .'     • '      .'        I !'».■!/,<      i»    fill " '     '••(' 

NEGOTIABIX  INSTRUMENTS. 

•!•'  '    ■•'-"'      See  BllU'''aiiil'ifbteo;  ..••./;•!.  .♦..     /•..  ..    ,.,  , 

B^pa^«ti<m  <^f  white  aM  cdlored  ^pvtpW^  t^r  i^nfpose^of  ediK»i|tioii.  ••  Tifekcff  r^B^ee  (8;  Qt^O. 

'^T**.'  •'    «  "   ■  "•'     '  Jf'"     .      Annotated 

•WWfs  ^bl^t^f  pefwm.    Tudker  V.'Bl^HHe  iS.  Ciw.),*7d6.  •      .»    »    v.        .  .'   j 

-)    '  -.■../'  •"•"  -HBW'TlHAl*.- *     -'"'■    .    "•  '.T-.o 

Xewly  discovered  evidence — right  of  appellate  court  to  entertain  motion  for  new  trial.  '  State 
V.  JSfalisbuW  Ice,  etc:  Co.  1*N. 'Oar. ) ,  72^.  '     . 

*Se^'  also  Appeal  and  Error. 

'•'     '*"  '     "  ■  "••  -     See-  Judgments. "  '        '    '''••••.■•»'-        ...•.....,-.; 

Power  of  notary  to  issue  warrant.    Howell  v.  Wysor  (W.  Va.),  619. 
P5)wcr8  of  notary  generally.    How>ll  v.  Wysor  (W.  Va.),  519. 
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8«e  BilUr'  and  Note«|  B«llldii&c  Contraets;  Xleyoaltlons;  ^ato^li  and  StofiklMldani 

Suretyship;  TaKation. 

>  '  ■••..• 

NUI8ANOEB. 

Kdtoppel  to  object  to  structnre  kd  nuisance  —  ccfnsent  to  erection  M  ftltiictnre.  Mahonoy  Land 
Co.  V.  Cayuga  Investment  Co.  (Wash.).  1234.  *        ••'  '        .'    '•  •  Anuotated 

Gasbline -=^  storage  of  gasoline  as  nniRance.  VVhfttemore  v.  Baxter  laundry  Co.  (Mich. k 
818.  ■      !        .1.        •  I        *  Ammotatnl 

Private  nUisiance ~ definition.     Whittearcrre  v.  Baxter  laundry  V^:  (Mich.),  «18. 

private  nuisance  wliicli  is  also  ct-iine— ^riglit  of  fttate  to  enjoin.    Lavfhaiter  v.  (kKMiin 

(Mo.). '452.  '    '    '  '    "••       Annotated 

OBJECTIONS. 

Sea  Appeal  and  Error;  Erldeaee;  Miacondnot  of  douaael;  Wltnoasea, 
'     '       •-••••••  OBUGECL    •  


I 


OCCUPAKCT. 
See  IHro'  Inanraaeo^' 


See  Corpe^ationa;  Pnblle  OSIeeri; 

OPERATIONS. 
;        '   .       ]See  Vliysielana   and   Snrg:eonsi 

OPINION  EVIDENCE. 
See  Appeal  an4 . ,  Brror,;  ,  I^Tid^noie. 

ORBSkUl./  I     , 
I'M. I  r    floe  EkeontoBO'  and  AAitetn(l|itTait.ora» . , ,    'tu  > 

•     .-.ORDXNAN0ES«-     ^ 
See  Appeal  and  Error;  Mnnicipal  C^ovpoi^atiolM. 

OTHERWISE. 

^ieaning  of  term.     Townsley  v.  Haftaficld    (ATk.),  043. '  *  Annofnffd 

'     ^■■'    •' '  OVERSEERS  or  l^OO^ ' 


f  ■'        I, 


,.  ,  See  Poor  and  Poor  Lawa«, 


rrr"    ,i.i«. 


.,....,,        .       .;     OWNERS  or. P^S^BI^SJ^f^. 

Scaffold^ erected  for  painting  building  —  injury  to  pedestrian  —  negligence  of  bidependent  cod 
'  tractor  ^^liaWlity4jl  owner..   Weilhacher  fvv  J^^W.;  FutlU  (40.  4Md.>»  11f>.  A,nmotated 

Ifnguarded  mill   race  —  liability  of  owner   for  death   of   trespassing  ffhjilA'.      Higgle  v.  T^ens 
(Ore.)'/108S.>    >\        .  '  >      >  .    ■ "      •    ^   .:    ■     .  •  it  •>     '  AntuitaUd 

PARAQJIS«.'(    .'/.fTll    Iinu   IjftttiqA    •    '  t'»< 

Detention  of  convict  after  pardon  —  liability  as  for  false  imprisonment.    Weigel  v.  McClodkev 
(Ark.),603.  J*  i /.  ! ;     ;  :v.  >5/i    >)  .i;r  ^;  i  o.-i  .f 

Pardon  eflTective  on  delivery  and  a«w|)ilOi(W<>  - Wtigd  Y^^^^Ic^'loskey   (Ark.),  503. 


AdoptioB-t4jili^titaniee  Ir^m  adopted  child-*<^ttlmtie  iahori^  from  i^fft^r.par^i  hgr.-adopUd 
.    >..  child.     Kussell  v.  Jordan   (Colo.),  760.  .4iMif>«ale»f 


inheritance  from  adopted  chilzl — fight^of  iiii»ientaB^.lui,  ^ti^^HSii  Jiatmsal.avd  adopted 

parents.     Carpenter  v.  Buffalo  General  Electric  Co.   (N.  Y.),  754.  Annotatfd 

Contributory  negligence  of  parent  as  tmpHtffd  jtn :  child.     Gregg  v.  King  County    (Wash.). 

Death  bv  wrongful  act  —  illegitimate  cnikl  —  right  of  parent  to.  sue  for  death.     Hadlev  v. 
Tallahassee   (Fla.),  71».  '     ,„,,:i    .  ,      .,  ,/.f   o^,,M^^'^*^ 

P  Af^OIr :  ^S^^lB^q^ 

Boundaries  —  establishment  of  boundary  Ij^uc -h^t  p^l^rf^  agreement.     Bunger  v.  Grimm    (Ga.). 

J73.  "       ' 

Reformation  of  instruments  —  adni^^t^Mr  (|/  {yi^d  evi^nce  of  mistake.    Archer  ▼.  Me^/lure 

(N.  Car.).  180. 


•    '     .1 


0&KERAL  IKI>EX     '     '      '  1827 

PAROL  EVIBBUCB  «^^onti]i«ed« 

Wills  —  admissibility  of  parol  evidcuot*  to  identify  legattsc  under  will.'  BgAumann  v.  ^tein-. 
gester  (N.  Y.),  1071. 

PAR0X*^5»IFTS. 
See  Gifts. 


»  « 


I'^ARTICS  TO  ACTIONS.      '"^^ 

Atnondments  —  right  to  amend  compliiint  by  adding  new  parties  plaintiff.  'N'ojsiaka  v.  Aten 

.  (S.  Dak.),' 589.  Annotated 

rigi»t  to  amend  complaint  by  changing  capacity  in  which  plaintiff  sues  from  repn»- 

j  sentative  ^o  pemonal  capacity-.    Hardy  v.  Wocyls  (S,  Dak.),  398. '  Annotated 

■  right  to  amend  complaint  by  changing  names  of  parties.    Hardy'  v.  Woods  (S.  Dak.), 

;^98.     -.:,... 

statute  permitting  amendment  —  cunntruction.     Hardy  v.  Wood^   (S.  Pak.)/S98. 

Bulk  «ales   law  —  action   by   creditor   under   law  —  necessarv   parties.     Coffev   v.    Mcitahev 

(Mich.),  923.  ,     '  '  .       * 

Joinder  of  plaintiffs  —  action  for  negli«^euce  of  attoj;ney.     Noziska  y.  Aten    (S.  Dak.),  689. 
.    See  also  Appeal  aa^  Error;  Tazatloa. 

PARtKBRStflP; 

Action  by  pajrlmirahip/ — deAtU -of  members.— continuation  in  name  of  aiirvivors.    Swoetser  v. 

Fojf  .( Utah ) ,  6ti),    ...  .  .      ■       .    ! 

Majority  of  partoers-^power  to  lund  iirin.     Reirden.  v.  Stephenson    (Vt.},    1 09.     Xtinotated 
Mujiicipal   oorporations^r- fight  to   construct   improvement  jointly   w|th   railroad   company., 
.  i^ord  v.  Denver   (Colo.),  89:J.  ^        '  AnnoiatM 

Powers  oi' partiber  to  biad;liri|i.    Tanner  y.  S^aloa.lAiid,  etc.  Co.   (Utah),  106;  Keirden  y., 

Stephenson  (Vt.),  H>9. 

PABTT  WAIX8.  '  ■"■'    '*    '•   '•*'^'"    •''  •   ** 

Termination   of   right   to   maintenance   of  9lV*^'-^'all  —  destruction    of   wall.     Commercial 
National  Bank  v.  Eccles   (I'tah),  S^O*,   kA'T   ..  •;?  Annotated 

PASSENGERS. 
See   Carriers  or  ^asseasers. 


See  Poo*-'  Uti  Pidii^Laws. 

'  '  /  '•     r  . 

'  •  •'  i'  Ji.''. 

PAYMENT. 

^fortgages  —  forect^stire  —  pavment  of  note  as  -defelme;    TUti  ^foines  Savings  Bank  y.  Artlnir 
(Toyva),  498. '     *    '       *     '  '"        •  ... 

See  also  Appeiil  akd  Error;  Baildiag  Contraettt;  Praiftds,  Statate  9ft\  Taxation i 
Tead^r.  ' ' 

PEBE8TRXAN8.' 

See  Streets  kad  Rieliwa^s. 

PEltALTIfiS.  '     " 
See  Bail;  Flaes  aad  Penalties. 

PENSION^/. 

Kffe<^t  of  admission  of  pensioner  to  soldters'  home.    MasonT*  Board  of  Managers   (Mich.),< 
'  648.  '     .  '  /    AnnQiatea 


.V 


PER  CAPITA. 
See   WniH. 

PERSONAL  INJURIES. 


PERSONAL  JtJDOB^£NT. 

PERSONAl  Pl»OPERl?T. 

See  Gnardians. 

PiiWlp94*..«I^KW5,. 

See   Frand;    Process. 
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Wiio  is  "colored'*  perecm.    lacker  v.  Blease  (S.  Car.),  796. 

< 
PER   STIRPES. 
'  See-Wtns.      ' 

PHTSiiq](AK9  A^  jS^BQEQN8. 

Degree  of .  responfiibility  assumed  in  treating  patient.    Barfield  v.  South  Highlands  Infirmary 

(Ala.),  1097. 
Malpractice  —  admissibility  of  evidence  —  amount  of  charge  for  services.    Barfield  v.  South 
Highlands  Infirmary  (Ala.),  1097. 

admissibility  of  evidence  —  experience  of  surgeon.     Barfield  V.  South  Highlands  In- 

"  firmary  (Alai),  1097. 

admissibility  of  evidence  —  failure  of  another  physician  to  cure.      Barfield  v.  South 


.  Highlands  Infirmary   (Ala.)',  1097. 

admissibility  of  evidence  —  negligence  In  performance  of  operation'.'    Barfield  v.  South 


,  ..  Highl^^idii  Intirmarjr'   (Ala.),.  1097.     .^...    , 

damages — what   is   excessive  S'erdict.     Craghcad,  v.   McClilJough    fOolo.),    1075. 

'""'   •     •  '    •'"••'     '    *  "■'^^'     -  ■■         Annotated 
—  damages  —  what  is  excessive  VQv4iftt. .  .Craufftrd  v.  O'Shea  (Wash.),  1081.    Annotated 

for  what  injuries  liable.    Cranford  v.  t)^hea' (SVash.),  1081.  Annotated 

— ■ —  liability  of  hospital.     Barfield  v.  South  Highlands  Infirmai^  (Ala.),  1097. 

— : — —proof  of  negligence — res  ipsa  loquitur.    Craghead  v.  McCullough  (Colo.),  1075. 
\fiie^t  Constitutes  malpractice.     Craghedd  v.  McCullough    (Colo.),   1076. 


Operation  —  consent  as  affecting  right  to  perform.     Barfiefd  "V.- South  Highlands  Infinnanr 
(Ala.),  1097.  Awnoiattk 

Privileged  communications  ^~  physician  aAd  patient  —  waiver  by  patient.     Nolan  v.  Glynn 
(Iowa),  559. 
See  also  Medical  Books. 


■    •  '         I  » •         • 

tee  Wliarrleii. 

PIPES. 
See  Waterworks  and  Water  Companies. 

,.^,,..rP*jii4ijircj,. ... .,  ^ 

Amendments  —  right  to  amend  complaint  by  adding  new  parties  plaintiff.     Noziska  v.  Atcn 
(S.  Dak.),  689.  .  i      -I    \     ■  -;  •     Annotated 

■  ■ I'  right  td  amend  complaint  h^  chiviigiog  capacity  in  which  plaii^tift  sves  from  repre- 
sentative to  personal  capacity  —  validity.  Hardy  v.  Woods  (S.  Dak.j.,  $98.  Annotated 
kjti^t.io.-vmfvA&cQWgilkM  .to -^fl^WgingnaWPMrf  ;P>*r(iief.,.,fl[ajrgj^  v..E.  \Vood«  (S. 
Dak. ) ,  398.  '  . 

statute  permitting  amendment  jn-oo»ttB«'ti(>n.,  .-.Hardy  v.  Woods   (S.Dak.),  398. 

Answer  —  necessitv  of   answer —- questious  not  jeached  .bv  demurrer.     Crouch   v.   Southern 

Surety  Co.   (fenn.),  1220.    *  *   ""      ••  •   *• 

Creditors'*  bills  —  jurisdiction  —  waiver  ^y  f^i^i^r^  ^p  demur.     Coffey  v.  McGahey    (Mich.)t 

Cross-petition  as  admission.     Tij)loti"v.'''Tii^t*m'  rTo\fa).' «^.-  ' '' 

Demurrer  —  scope  and  effect.    Johnson  v.  Florida  East  Coast  R.  Co.  (Fla.),  1210. 

sufficiency  of  specification.    Johns»rt  ^.^FFort*  East  Coast  R.  Co.  (Fla.).  1210. 

|mj)6te'ney^-^<iieeessity  Of 'pleadin|i> -specially  in   actidn.  for  damAgos   for   personal   injnnes. 

HdllV  Manufacturers'  Coal,  etc.  Co.   (Mo.),  375.  Annotated 

Limitation  of  actions  —  pleading  statute  of  limitations  —  waiver  of  defect  in  plea.     Osborne 

V.  Grand  Trunk  R.  Co.   (Vt.),  74.  •/  "f*:/..)   •,  ;  ', 
Replevin  —  pleading  —  plaintiff's  ownershjji»Qi^  denied.    Vitagraph  Co.  v.  Swaab  (Pa.),  311 
Replication  —  equity  —  effect  of  want  of  replication.     McCoy  v.  McCoy    (W.  Va.),  367. 


See  Stojik  and  Stockkolders. 
TOtt6t  OTTtCtliiS. 

POLICE  POWER. 
See^MsflihilM^l  %iHri 


U       OENBRAL  IKDEZ.  ItM 

POOB^  AMD-  VOOB  XAWt. 

Duty  to  furnish  aid  to  pauper  —  netrce  to  oversoor  ^  poor.  Waitsfield  ▼.  Craftsbury  (Vt.), 
387. 

Overseer  of  poor  —  powers.    VVaitstteW  VC  CraitAbuty  (Vt.'f,  387. 

Keimbursement  of  town  furuisUJ^g  jaid.to  pa,uper — «tlltutary  notice  —  sufliciency.  Waits- 
field  V.  Craftsbury   (Vt.),  .187. 

Who  is  "poor  person."    NN'aitstield  v.  C'ratobn^y  .(Yi.),  387.  Annotated 

PRELIMINARY  EXAMINATION. 

'■   •'•    "■     '  PA-EUIStS.    •■       ■ 

"Premises"  of  school  within  intoxicating  li({U«r.«tiiitvte  —  meaning  of  term.  Rice  v.  Board  of 
License  Commissioners.  (R.  ,1.),  J 180.  Annotated 

./.,.,  .    PREMJtTMS. 

See  Fidelity  Inavraaee. 

Appeal  and  error — presumption  that  verdict  rests  on  proven  facts.     Borok  v.  Birmingham 

(Ala.),  1061.  ..'•.:• 

Fraud  —  statute  providing  for  raising  preiiuu^fl^ioff  pf  fraud  against  officers  of  insolvent  bank 

—  validity.     Griffin  v.  State   (Ga.)!  '8(5. 
Insanity — existence  of  legal  pr^sym^^of  ^  i^iii^y.  ^ ^ti^  «..'Xewhinney   (Utah),  537. 

presumption  of  insanity  from*  insanity  of  ancestor.     Camahan  v.   Hamilton    (III.), 

21.  •         ^.   I         ..  •    • 

Preliminarv  examination — ^presumption  s^pppr^ting  ^cts  of  magistrate.     State  v.  Mewhinnev 

(Ltahh537.  i.    .  .  . 

Statutes  —  presumption   in   favor  of  stllMt^.^' l^ilglflin   v.   Portland    (Me.),   734;    State   v. 

Bunting  (Ore.),  1003. 
Undue  influence  —  persons  engage4^'ib~^ -hiA'^ied^^-^pf^miitiption  of  undue  influence.     Balier 

V.  Caples  (Ore.),  1025.  .,    ,  .   .    ^         -  Annotated 

PRVfA/VAfloiB-  jcvmorcE. 

. -See  •  £^ldeB«e« 

JPROrOIPAI.  AlCa  AeBNT. 
See    As^Aey* 

(ft  • 

PRINCIPAL  ANB   SITRETT. 

'^••"'•••pRiirctPAlis:'      •*  " 

•  •  ■ 

PRIIlONS  AND  PRISONERS. 
•  See  doATlete.- 

PRIVATE  BIARIES. 

■  *  >  ,  ■ 

See   Diaries. 

PRinTATE  NUISANCES. 
See  Nulsamees. 

PRIVHiEOE. 
See  IMseoTery;  Wltneases. 

•  •  • 

PRIVILEGED  COttMimiC ATIONS. 

Attorney  i^n^  client— coqimunicatioB  in  presence  of  third  person  as- privile^ifed.     Baumann  v. 

Steingester  (N.  Y.),  1071. 
— ; —  communicatioB  in  rc^rd  to  teatamentury  matters  as  privllef^e.     Baumanii  v^  Stein*^ 

gcster   (N.  Y.),  1071.  ....  Annotated 

communication  to  attorney  h^WnWb*^rry^<«j^d:  ''Kaufman  v.  United  Stat(>s    (Fed.), 

466.  '  •  .1  *  '  1  */*T    ♦    ♦-' 

Physician  and  patient — waiver  of  prjvif^e  ta  pati(?ftL,  jNolan  v.  Glynn    (Iowa),  559. 
Stenographer  —  confidential    commutiVktmn    to    'storiographer,    as    privileged.      Sotham     v. 
MUcomber   (Mich.),  604.  '  '     ..      Attnotatffd 

Ann.  Cas.  1916C. — 84. 
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See  MotIhi^  Pictures. 

PROBABIiE  OAI78IL         < 

See  Malleiotte  Proseevtloii.        .  •    • 

PROBATE. 

See  WUU.  ,.  ..^ 

•  -PBOOBDintE.'  ' 

See  Workmeii*!  Coiapei(satio]i  Acts. 

PROCESS. 

Persona!  service  of  process  procured  by  fraud —  validity.     Crandall' v.  Trowbridge   (Towa). 

«      ?^^' r  u     1       .         .        ..         .^        .,   *   .'  Annotated 

Service  of  process  by  leaving  at  residence  —  vaiiflfty.     Bursow  v.  Doerr  (Neb.),  248. 

PRODUCTION  pF  DOCUMENTS. 

See  •  Disbo^exV/  ^ 


i    .    !  . 


PROMOTERS. 
See  Corpbratioiis. 

PROOF  OF  OT^KER  CRtMES. 
See    Criminal    Law. 

PROTEST. 
See  Tazatieii» 

PROXIMATSI  CAU VI .  ^ 
See  Neslis«ne«« 


ii> 


Deposit  of  bid  —  withdrawal  of  bid  —  rigflits.^l' |)art4*.     State  v.  Pitt   (X.  Car.),  425. 

I.iqnidat«l  damages  —  defenses  IM  »tawa%ry  ^^lA/  M  OIK*.' Wrk.  ParkerVVasliinRton'c  o.'  v 
Chicago   (111.),  337.  ^  ® 

Municipal  corporations  —  right  to  construct 'improvi^ment  jointly  with  railroad  comnaBV 
Lord  V.  Denver  ( Colo. ) ,  893/  -  ^  .,  ,  • »    ^^  ,^    .i  /  • :  r .  v^.  7  /v  c  Annotated 

PUBUd  Itt^^O^EBfEKTS. 
See  Manicipal.  ConuMratioaa. 

puBue  opn^Bidb. 

Railroad  policemen— effect  of  expiration  of  terni    .  Cj^nyum^tL  ^tc.  R.  Co.  v.  Cimdiff   (Kv.), 

' repponsibility  of  railroad  for  acta   •ChKriiftiatt,<:etc.  R.  Co.  v.  Cundiff  (Ky  )    .^13 

7"  *"i?i*  t'  "^^^^^^^  bystanders  to  assist  in  making  arrest.     Cinciimati.  etc.   R.  \^o    ▼ 

(  undiff  (Ky.),  513.  '••...«:.      T     J  ^ ,,  /  :   ^  t 

status  as  de  facto  officers.    (  inciiinati,;  e^c.  R,.  Co.  v.  Cundiff  (Kv.),  513. 

term  of  office.     Cincinnati,  etc.  R.  Co.  v.  Ciiridiff   (Kv.),  513.    ' 

time  for  qualifying.       Cincinnati,  etc,  R.  .Cp..y.  .Cumliff  (Kv.).  513. 

wrongful  arrest  — action  Hgftiirst  railroad  ^pr66/^of  motive.     Cincinnati    etc    R   Co 


'■.   •.  j^ 


V.  Cundiff  (Ky.),  513. 

^'''''*!r.^'"U*":^^*  T  ^**^^^*'>'   °'  railroad  — punitive  damages.     Cincinnati,  etc.   R.  Ca 

V.  C  nndin   ( Ky.) ,  ol3.  j      'ft     ?  ■■  • « 

Removal -- city  council  having  authority;  to  remov^—.pngwr^r^o  appoint  committee  to  conduct 

hearing.     Saulman  v.  Mayor   (Tenn.V  1254.  innotated 

--^P*'^ver  of  municipality  to  remove —  HWlk  .inspector,    ,ChW'<i  v.  City  Council    (R.  L), 

Restoration  to  office  ^  mandamus  as  appropriate  remedy,     i'hac^  t.  City  Oo^mcil    (R.   f  ) 
1257.  *  '      ,         '  •     •/• 

Vacancy  in  office-^  death  before  comm^mcenient' of  t«<m.:    Towmai^  r.  Hartsfleld  (Ark.).  W3. 

PUBUC   POUCY.    . 
See  Inenranoe. 

PUBUC  JIERVICE. 

What  constitutes  "public  service"  for  purposes  of  taxation.     Union  Ice,  <J«c.  Co.  ▼.  Rnstoa 
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FUBI.ICe!SSiRVX0B  ^aXlilf  SIONS. 

Ju4liewbl  'power  with-  respect  to'^aiineiit  4oinai]i  pro(;eediiig  after,  award  by  public  Bctrrice  coin- 

mistiioii.     George  v.  Consolidated  Lighting  Co.   (Vt. ),  41(S. 
Statute  conferring  jurisdiction  of  eminent  donutin  prooeuding  on  pi|l)li4;  serWce  cominisiiion  — 

validity.     George  v.  Consolidated  Lighting  Co.   (Vt.),  416.  Antwiated 

PUBI.IC  cgsavic^,  coh^qrations. 

Legislative  regulation  of  rates.    Wolverton  v.  Mountain  States  Tel.  etc.  Co.   (Colo.),  776. 
Power  of  court  to  regxilate  rates.    U^]!r0iton>V!.  Mofnotft^jStates  Tel.  etc.  Co.  (Colo.),  776. 


See  CoBTiets;  MmZ9M0^;mgA  Pvaislimeiit. 
PUNmVE'ilAMAOES. 


•'''■'  •'•  »         I  .  *       •  .,.,    •       ...        ,       \     .      ,    ' 

pirpn.s. 

<..»'■        '  >  . 

See    Schools. 

PURCHAXSrHQJIVy .  lMm?€frAOES. 

See  M ortsASes. 

OUESlTiQIfS  OF  .¥.A,W  AUB  FACT.  , 

Komfchk'^— question  for  jury — shooting  intentional  or  accidental.     J*eople  v;  Kane-  (N*.  Y.), 

68i>.  >  • '     ,♦•■•.  >x. 

Negligence  as  question  '<y,  jjfr^;    f^J^SS.y-  ^^ing  County   (WaHl^.),  ^35. 
Refumiation  of  instruments— silfftciericy  oT  ovideiK-e  of  mifttake  Us' question  for  jury.     Archer 

V.  McClure  (N.  Car.),  180.  \    ,^  .  ,..  ^y.  ^    . 

Telegraphs  and  telephones — delav  of  deatli  rnrssa^je—hegligence  as  question  for  jury.    Western 

L'nion  Telegraph  Co.  ?.  Blake  ( Ark?)V^:f2¥.-^    ^  *** 

QUi#MM^¥HxE. 

Action  to  quiet  title— variance  of  naMe^'ft^htf&i^to'litM^ffect.  Hardv  v.  Woods  (S.  Dak.), 
398.  ^^ 

Construction  of  improvement — rffilfi^dr  nkiMc^MMl^'^tb^ cttilftruct  improvement  jointly  with 
re. il road  company.    Lord  v.  Denver  ( ^  ^f tfO  n^^p^*  Annotated 

Kailroad  policemen— Hjffect  of  expiration  ht  wrm."^  '('incinnati,  etc.  R.  Co.  v.  Cundiff  (Ky.), 
513.  nt*.,!-*;    ••»i:i  ^j.t.Ii.fA.I    »«*<; 

reKponsibility  of  railroad  for  ai-ts.     Cincinnati,  etc.  R.  Co.  v.  CundifT   (Ky.),  513. 


right  to  summon  bystanders  to*tfsbM>lft^  MDcing  arrest.     Cincinnati,  etc.   K.  Co.  v. 

(.'iindifl  4^y')v-^13<  /     )  .     .  ..,•.<  ,1 .  ,    .        ''■•"■'').•.'.' 

status  as  de  faoto  ofiioers^    Cinuinnati>  etc.  JQt.  Co*  y.,.CMndifT  (K^s)>  ^\^*^  .        .        •  ; 

term  of  office.    Cincinnati,  etc.  R.  Co.  v.  Cundiff  (Ky.),  613. 

time  for  qualifying.     Cincinnatt/Mtr.^lUi^^oiyH CundifT  (Ky.),  513. 

wrongful  arrest — action  against,  .r^|l/ms4p-p^jE|of  of  motive.     Cincinnati,  etc.  R.  Co. 

v.  Cundiff    (Ky.),  513. 

wrongful  arrest — liability  of  railr^i2;yi|^Hi^^ive  damages.     Cincinnati,  etc.  R.  Co.  v 


Cundiff  (Kv.),513.  .  , 

Repair  of  road— power  of  muni'AipATit^f  to'Miihp^l/ *?ftat^"  V.  Kotfisiana,  etc.  R.  Co.    (La.), 
1170.  Annotated 

See  also  Easements.  ^^'"■'  -'^   •  ' '     '  *   •  ~'-^'* 

Capital  punishment  for  assault  with  intent  to  rape — cruel  and  unusual  punishment.    Dutton 
V.  State  (>ia.1;Srfr'-"''>'^   '^>^^^     '-'i    ':-'>'      >    r  .  ■  ^  ■:•  *^r«  f 
■t     •■'''/•'      .  •  .       '         .  .  .  .  ... 

BATES. 
'    ^  '     '  See  labile  Berviee'  C6s»e»»ti»iMi. 

'     ^       ■    REAL  PROPERTl^. ' 

Ao^!0A  Md  t^:  lAVciJlve  title  to  r^^Altcf,    Bungsr  v,  Grimm   (Ga.),.173. 


See  also  Attaebment;  Ezeimtio 


4 


See  OahmhtmM 
See  Appeal   aad  Era— » »Oniii<  lial  %  fcalrii  ^Hmrtpipal   Corpora  tie 
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'- «niDdltl>lim .  ACM^  ^  -  :.<  J ' : 


Unrecorded  mortgage— effect  tL6  against  subseqnent  liena.     Western  Tie,  etc.  Co.  ▼.  Qampbell 
(Ark.),  943.  -         .    .  , 

valid  between  parties;    West<m  TJe,  <*te.  (:o.  t.  CampbeU  <Arfc.),  943. 

*   .   .         .    '  '  .  ■        ' 

REDEMPTION. 

•  ■  See  Hb^isra^et;' Tkicafioik:  ' '•      * 


BfiFmfBlNO  TAXES. 

^ep  Taxation. 

See  Wills. 

REItEASX- -AlfD  ODBMAAROE. 

Fraud  in  procuring  release  of  liability  for  injuries — sufficiency  of  evidence.     Causey  v. 
board  Air  Line  R.  Co.   (N.  Car.),  70f.'^"  '"'' 

RELIANCE. 
^  •  £  ^  ^->  UttPiil^  !Prei4M^- H  '  •'  ^^  ^ 

REMAINDERS  AND   REVERSIONS. 

Injury  to  remainder — righf  oi  iii4  ^ifanVt&4ec5!>Vfer^Jatta]^A.'  ^Ik>gers  v.  Atlantic,  etc  Co. 
(K.  Y.)i  S77.     :•  ...     -.o.    •-         AnfiaUted 


Ae«  Fraudulent  SsCliea  ,and  Conv^yaiieei.' 


REMITTITim.  , 
See   Daiptas^A*    •• 


•      •     ''«U 


RE^^RS...  ,  • 

Sae  Landlord  and  Tenant. 


Liability  for  unfounded  suit — exemplar^'  damages.    Vitagraph  Co.  v.  Swaab  .<Pa.),  313. 
Pleading^plalntiff's  ownership  hot  denied.    Vitagraph  Co.  v.  Bwaab  (Pli.^i  311* 

'         REFLI0ATIOKj 
'See  ^leadlniT.' 

rei^ort: 

.      Ike  Wpr Jpnen'a  ,  Qomjpenaation ,  Aotn 

» 

REPRESENTATIONS.  ,,„  ^  ^,.. 

Sao  False  WiMAaea;  Fraud. 

RESCISSION,  CANCELLATION  AND  REFORMATION. 

Reformation  of  instruments — admissibilitv  of  parol  evidence  of  mistake.     Archer  v.  McCliire 

(N.  Car.),  180.  "  '  »     '--H 

reformation  of  bond  lay* o ha»gi 9^ai»vm  f4 roW igff W i »4^Qh^  v.  McClure  (X.  Car.),  180. 

AnnotQtfd 
sufficiency  of  evidence  of  mi8<jfU^<a^^^t|oi^  |q^  iury.    Archer  v.  McClure  (N.  Car.), 

180. 
Rescission    of    building    contracts   by    cohtfaCtor — failure    to  ^Ay"  InstalM^nt.'   '  AikiH'icaa- 

Hawaiian  Eng.  etc.   Co.  v.   Butler    (Cal.),  44."        '''"''J  ;>a"un( .«;» A  *  .'.      -r 
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Bee  iffesliseaoe^  Phauiieiaafl  and  SiMrseonp*. 

RES  JUDICATA. 

CoBclUBivcnpsft  of  judgment-^failure  of  plaintiff  to  appeal.  Johaaon  v.  Whiklen  (N.  Car.}, 
783. 

Matters  concluded — claims  for  wrongful  attaallnient -^Ib  .auribioih  i&  iwlilab  ;j)iAgttet¥t  ban  ob- 
tained.    Pindel  v.  Holg^ate   (U.  S.),  983. 

jurisdictional  facts.     Johnson  v>*' l^tttlftett/^Ni.t'ar.),  783. 

matters  concluded  general\}i,  ,Ja|C;J^ien,.Cof  y.  ^ki^i^ze   (N.  Y.),  636. 

Matters  concluded — ipatters  not  in  issue.  Ex  parte  Logan  (Ala.),  405;  Tax  Lien  Co.  ▼. 
Schultze  (N.  Y).,  636.  ^  ■   ,..•  .-    -        :.  •  w       •      .-  » 

RESTORATirovr  dr  i^opertt. 

RESTRAtNt'  OF"  iTRADE. 
■ee  H^jM^gyyea. 

'  ,  '       '  RESTRICTIVS  CoVeKAITTS. 

Bee.  ▼endor  ^nA  Pnveb^aer. 


II      ••   » 


R^^IMT, 
Bee  Belf-defe 


..  . '( 


RIGHT  OF  WAT. 

Bee  Eaiemente. 

ROOMING  HOU8EB. 

Validity  of  statute  licensing^  itetet^,  ^oclgf^i^  liib^i^,  dr '  r^eiMij|  houaea.  Cutainger  ▼.  At- 
lanta (Ga.),  280.  ^'  J   *>:i.>H    .   ^  Annotated. 

Bee  Worknitertf^  X^MA^^^tf^kiou  Aota. 

-^ >•' BAHJIS;  '  *•• 

Bee  GuarlRkiia)  H^wtMi^ti'^'ii^  'tfoaunoa. 
^'Bbe'IMaetff/.      "^ 
Bee  OiMKef^^'PM^iaes. 

''Premises"  of  schoof  within  intoxicating  HqtA^r  titlltute — meaning  of  term.  Rice  y.  Board 
of  License  Commissioners  (R.  I.)^  118J^.,  ^     ^         ^  Annotated, 

Separation  of  white  and  colored  pupil^'fof-pitfpbsA'o^  eAication.  Tucker  v.  Blease  (S.  Car.), 
796.  •     .."'  ^    '  ■'•  Annotated 

Use  of  school  building  for  lodge  meeting — power  of  authorities  to  permit.  Cost  v.  Shinault 
(Ark.),  483.  ./  .  -  Annotated. 

BECURITIEB. 

Bee  MUb^jtbl  Vdtdt^  TUUmon. 

.\  t    ' .  f  •  •  '  •*  .'  •     •"'f    » .  * 
BEDUCTION. 

Breach  of  promise  of  marriag^-^sMi<AiSa:as.fel(J]£^nir'6f)diitiAge8.  Nolan  ▼.  Glynn  (Iowa), 
550. 


♦  i«    >.  J  ■•  ^       '  ■•     ..'I?     '     .  J  /  'IT'    •"      >  ./-t 

8ELFrfilMqi¥ir«S'IOH. 

* 

BBI^«BXFBNBE.  . 

^Bee  Ariia«H; 

BtLF-tilCRVrird  BECIJikAltOl^B. 
'  Be^  A4iBif ai^fia  aad  Beelai^^aa,  . 


iS84  CITE  THIS  VtfL.  jLWK.'CA^.  1916C. 

Abortion — sentence  not  cxccsfiiv)?.     Stiite  V.  Shaft    (N.  fjtr.),- «frr  '' 

Failure  to  interrogate  acoiised  before ,  sentence— ;-effect..     Button  v.  State    (Md.),  89. 

'''"<"'  Annotated, 

Rafve — capital  pubifthinent  for  assault  with  Intent  to  rape—cruel  and  unuMial'  puniahlneDt. 

Dutton  V.  State   (Md.),  «J). 

See  ml—  Appeal  and  Srror$  CoATietSr 

SEPARATION. 

See  Husband  and  Wife. 

SEPARATION  OF  RACES. 
.    .  .SeeJ|ebopla«      ..,.. 

'8eR;VlCfi  OP  PROOBS8;   ' 


Bankruptcy — estoppel  of  banki^p^j^  ^.&e^  up  ^^j^tfizol^^m^  .J^ndel  v.  Holgate  (U.  S.),  983. 

Annotated. 

laches  of  bankrupt  as  liAltfti^  cofentrt*la!*h   'rtiid^l'-v.   Holgate    (U.   S.),  983. 

Annotated. 

right   of   set-oflf  under  American  ^  l5irtfcynj#tfy    acts.     Morris   v.   Windsor   Trust   Co. 

(N.  Y.),  972.  •  ►!•    •    •  -.      •:•  *•  ^' 

right  to  set  off  unliquidated  claim.     Pindel  v.  Holgate   (U.  S.),  983.  Annotated. 

set-ofT  by  bank  of  deposit  ag&iliit'  deM^  d&^i  biiA — effect  as  voidable  transfer  under 


bankruptcy  law.     Pindel  v.  Holga^^c  CU*  ^h  U^  Annotated. 

Claims  not  connected  with  cause  of  action — right  of  set-off.    Morris  v.  Windsor  Trust  Co.  (N. 
Y.),  972.  -  ■      •      •     //IJ".  ••  *{ 

k,f".;    SJSCGRIFFS.ANP  CONST ABU5S*,.  ...      .  ,   , 

■•'^•' i  See  Pellee  OAcers.  i:   .   .         ii.x. 

SICK  P#f 9|P|fGERS. 

Sn>E;^9|^AjPKS. 

SOIJ>I«99V!llPMES. 
Bee  i^TCKAnd-JIR^Ty. 

SPIW|fOEp^M^I»N. 

SPi|i:i'f0MM«M. 
.■  Sf)e  wm«.,, ...... 

,    ,  ,  1      • 

STATE.  COURT*.. 
See  Courts. 

STATES. 


V  '  I"       «  ,  f  ,    .     ||. 


I     J "  . «     '  J  •     *  .     »  1 1 


.«  '  f 


Relation  of  states  to  each  other.     Bellows  Falls  Power  Co.  ▼.  Commonwealth   (Mass.),  834. 

.'<   tl     xy.    \  ''A':\ 


See  Frauds,  Statute  of. 

^    !  .  .(  /         STATUTE" OtF.IiIMITATIONSi.    •  ,  .t    ••    ->  .•     u    *<    '^  -m^." 

See  Iiiuiitation  of  Actioi 


Construction — adopted  statute.     Russefl'^tf-Toi^rfti  ff^lo.).  760. 

directory  or  mandatory  statutes.     People  v.  Graham    (Til.),  391. 


legislative  intent.     Denver  v.:7<obl*(iSaatfeT|lUblo.).   823. 

• re-enactment  of  statute  as  adop^i^g^ny^r  ^^struction.     Marconi  Wireless  Telegrapli 

Co.  V.  Commonwealth  (Mass.),  214. 
Presumption    in    favor    of  ^^^u^^  J^giy^b||^|^  \\  ^orUM)4  J^J,    734:    State   v.    Bunting 

Partial  invalidity  of  statu te2^Miree^.''l»rrflin'''¥.'»TJttttWlit^'fte6nty'«<N.  Dak.),  207. 
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Repeal — implied  repeal— certain  statutory  provjuiions  }fe\d  not  to  be  repealed.    Borok  v.  Birm- 

inghahi   (Ala.),  1061. 
Title  and  subject-matter — effect  of  8ubae<[Ueui  eodiiieation.     Anderson  v.  Great  Northern  R. 

Co.   (Idaho),  19J.      ,  ' 

See  also  Landlord  and  T  nant;  Meohanica*  Uena;  Taxation. 

STBlf  OGRAPHCHS. 
.   See.  PviTlleged  Comn&vnicationss  Witaesaea. 

STOCK  AND  STOCKHOLDERS. 

Conversion  of  stock — measiye  of  damagt*.''  •ffa^kinrf  v.  3klelUs,  Pirie  &  Co.    (Minn.),  G40. 

./^.•\    ;•.,'►   .  .  ',        ii  Annotated 

Mortgage  of  property  by  corporation — validity — failure  to  obtain  consent  of  stockliolders — 

right  of  creditor  to  object.     Dillon  ri  My (<i*s  - ( C«lo. ) ,  1032.  Annotated 

Stockholders'  liability — assessment  agali|st-  fitookholders^b^nc'cessity  of  notice  to  stockholders. 

Johnson  v.  Libby   (Me.),  681. 

enforcement  against  estate  of  decedc^^  >  Jolinson  v.  Libby  (Me.),  681. 

perHon  holding  i^tock  as  collateral  se^'urity.     Way  v.  Barney  .(Minn.),  665.    Annotated 

statute    imposing   double   liability — i-ceeiitance   of   statute   by   becoming   stockholder. 

Johnson  v.  Libby  (Me.),  681^  •    ,  ,  ,•  ••    .  ^ 

when  liability  accrues.    Johnson  vij-fliby   (Me.),' 081. 


Taxation — power  of  legislature *tD  exempt  stt-ck  in  f<^rrfgn  co^pdi-ation  from  taxation.    Denver 
V.  Hoh])>  Estate  (Colo.),  823. 

situs  of  corporate  stock  for  pur()<>W»«  6f  tnKaHon.     Bellows  Falls  Power  Co.  v.  Com- 
monwealth   (Mass.),  834. .» ■  i  1        .,    \   o-i     ...«.:      ,•     .   *• 

nitus  of  stock  of   foreign  corporation   for   purposes   of  taxation.     Denver  v.  Hobhs 

Kptate  (Colo.),  823.  -      ,• 

stock  of  .domestic  corporation  as  subject  to  taxation.     Bellows  Falls  Power  Co.  v. 


"    Commoiiweaith  (Maii4.),  834.'         '  .  .  •       i 

stock  of  foreign  corporation  as  subjei't  to  taxation.     Denver  v.  llobbs  Estate  (Colo.), 

823.  .4nno*ff*frf 

stcK'k   of   foreign   corporation   as  •iiW»j*d>  t^  taxation.     Bellows    Falls   Power   Co.   v. 

Commonwealth'  (Mass,),  '834/    AnnQtatud 

*        ^'    slock  of  foreign  corporation  as  subject  to  taxation.     Hawley  v.  Maiden  {l\  S-),  842. 

..{•'■  /  ......  Annotated 

PTREET  RAII.WATS. 
Franchise  granted  to  street  railway — strict  construction  *against  gtnntee,     Brooklyn  Heights 

K.  Co.  V.  Steerrf  (K.T.),  m.  '       '       ,  -      * 

Power  of  street  railwky  to  construH  side  tMU^kn.     Brooklvn  HeijJ;ht«  R.  Co.  t.  Steere    (X. 

STREiSTS  AND  HXOHWATS. 

(leaning  street — liability  of  municipality  for  tort  committed  in  cleaning  streets.  Mayor,  etc' 
V.  Jordan   (Ga,),  240.     .    .  '    ,  Annotated 

Injuries  to  pedestrians — res  ipsa  loquitur — pedestrian  struck  by  falling  cornice.  KicoU  v. 
^Weet.  (Iowa),  661. 

scaffold  erec 


•ted  for  painting  building — injury  to  pe<le«trian — negligence  of  independent 
contractor — liability  oi  owner.   jWeilbadier  v.  J..  \\.  Putts  Co.   (Md.),  115.      4nnotat€d 

Vaeatien  of  street — persons  entitled,  to  compilation.     Cerman  UvangvUcal,  .ete.   pong.   v. 
M«Tor,  etc.    (Md.),  231.  Annotated 

Wideninf^i  road — liability  :ol  county  eomniissi oners  for  unnecessary  injury  ta  adjoii^ing  prop- 
erty.   Pettit  SI.  County  ConwyBsioners   (Md.),  35. 
See  also  Street  Railwaya. 


;  I 


I    .' 


STUMPS. 
8«e  IfdKC  «ad  I««iiiber. 


t  ' »  I 


•  aVBOOlCTRAOTORS. 

Bee  Buildias  Contraeta. 

atrocESBioH. 

Beci  Deacent  and  Diatributioa* 

*  (  ■ 

<  .  i 

StnrFEftlKTG. 
8e»  Deatb  hj  Wrongful  Aet.  , 

BITHKART  CONTROL. 
Bee  Attoraeja. 
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See  H^mieide. 


•  v 


Appeal  bond — liability  of  smrtties — effect  of  abandonuK'iit  o|  appeal.  WoodU  ▼.  Settlemver 
(Ore.),   1222.  .  .  Mr..  Annoiated 

Bail  bond — forfeiture — necessity  of  notlfe  to.auretv  ti)  produce  principal.  People  v.  Parisi 
(N.  Y.),  111.  "         ■  *  .     .  , 

Discharge  of  surety — ^notice  to  ct^tof  to  «me  principal -Sufficiency'  of  notice.  Sims  v 
Everett  (Ark.),  629.  Annotated 


. .  I  ^ 


SUROBONS. 

* 

See  Physieiana  and  SnrKeona. 

'  .      ■  .        I.    ■     ,     • 

S1JRPLUSAOE. 
See  CrimUtal  Iiaw. 

SITRVET. 

Admissibility  of  unofficial  survey  in  evidence.     Hunger  v.  Grimm   (Oa.),  173. 

SURVrVAI.  OF  ACTIONS. 
S«9  Action*  and  Prooeedini^a, 

SUSPBVSIQjr. 
See  Action*  and  Proceedinsa. 

» 

TAVERNS. 

'Tayern"  within  intoxicating  liquor  statute — meaning  of  term.  Rice  ▼.  Board  of  License 
Commissioners   (R.  !.)»  1139. 

TA3LAXEON. 

Estoppel  of  taxpayer  to  question  validity  of  tax.  Marconi  Wirelesa  Telegraph  Cow  ?.  Common- 
wealth  (Mass.),  214.  Annotated 

"Excise  tax" — meaning  of  term.     Albert  Pick  ft  Co.  v.  Jordan   (Cal.),  1237. 

Exemption  from  taxation — power '* of  ■-1e^d4IUi^  to  e)fieui|>t  stock  in  foreign  corporation. 
Denver  v.  Hobbs  Estate  .(Colo,),  82a. 

Extraterritorial  effect  of  tax  laws.     BellowH  Falls  Power  Co.  v.  Co^niODw.ealtli  (Mass.),  834. 

Limits  on  taxing  power-^pubUc  purchase.     Union  Ice,  etc.  Co.  v.  Riistoi^  (l^«)f  1274. 

Probata  or  administration  fees — validity  of  statute  prescribing.  Malin  v.  Lamoure  County 
(X.  Dak.),  207.  Annotate 

Property  subject  to  taxation — ^generally.  "Bellows  Falls  Power  Co.  v.  Commonwealth  (Maaa.)» 
834.  '  •  • 

security  owned  by  domestic  corporatioii.     Bellows  Falls  Powtr  Co.  y.  Comnonwealth 

(Mass.),  834; 

stock  in  domestic  corporation.     Bellows  Falls  Power  Co.  v.  Commonwealth    (Masa.), 

8.'J4. 

stock  in  foreign  corporation.    Denver  v.  Hobbs  Estate  (Colo.),  823.  Annotated 

'■  stock  in  foreign  corporation.     Bellows  Falls  Power  Co.  v.  Commonwealth    (Mass.). 

8.*^.  Annotated 

stock  in  foreign  corporation.    Uawley  v.  Maiden  (U.  6.),  842.  Annotated 


^'Public  service" — what  constitutes  **public  service"  for  purposes  of   taixatioo.     Union   Ice, 
etc.  Co.  v.  Ruston   (La.),  1274.  ../...  ;i    r    .,    ' 

Refund  of  illegal  tax — construction  of  statute.^    Commercial  Nat.  Bank  v.  Board  of  Super- 
visors (Iowa),  227.  -^  ' 

effect  of  voluntary  payment.  .ConHderoiai  Nat.  Banlr  v.  Board  of  Supervisors  (Iowa), 

227. 

estoppel  of  taxpayer  to  rectfv^r^  tax '  hf  Iflitiag  pvDperty  for  taxation.     Commercial 


Xat.  Bank  v.  Board  of  Supervispra  (Ipwa)^  227.  Annotated 

—  mandamus  to  compel.     Commercial  Xat.  Bank  v.  Board  of  Supervisors   (Iowa),  227. 

—  payment  under   mistake  of   law./ riJommerc^al,.  Xat.   Bank   v.   Board   of   Supervisors 
(Iowa),  227.  ,.        ^/  '.  ; 

payment  under  protest.     Malin  v.  Lambiire  <?ouht^*  (V.  Dak.),  207. 


payment  under  unconstitutional  statute.   ^Cpm^ercial  Xat.  Bank  v.  Board  of  Super- 
visors (Iowa),  227. 

Situs  of  property  for  taxation — corporate  stock.     Bellows  Falls*  Power  Co.  v.  Commonwealth 
(Mass.),  834. 

stock  in  foreign  corporation.' ' Denver  V.  Hobbs ^stai^  (Colo.),  823. 

Tax  sales— duty  of  purchaser  to  accept  ^itcumbored  titl*.    Tax  Lien  Co.  v.  Schultze  (X.  Y.), 
636. 


•       GEHERAL  IN!DEX.  tSI7 

Tax  dale — extinguiBbmetit  of  private  easempiit.    Tax  Lien  Co.  ▼.  Scfaulize  <N.  Y.),  636. 

Annotattd 

foreclosure  of  tax  lien — necessary  parties.    Tax  Lien  Co.  v.  SchultKe  (N.  Y.),  636. 

notice  of  redemption^— ttufliciency.     Johnnon  .v.  Whilden   (N.  Car.),  783. 

Valuation  of  property — effect  of  easement.     Tax  Lien  Co.  v.  Behultae   (N.  Y.)^  636. 

See  also  Iiioeons^a. 

TELBeRAPHS  AKD  TEXEPHONES. 

Contract   for  telephone   service — termiiiatipu   of   contract.     VVolverton    v.   Mountain    States 

Tel.  etc.  Co.  (Colo.),  776. 
Delay  of  death  message — negligence  as  qne^tloli  fof  jury.     Western  Union  Telegraph  Co.  v. 

Blake   (Ark.),  521. 

proximate  consequence.    Western  I'liion  Tel.  Co.  v.  Blake  (Ark.),  521. 

Disclosing  contents  of  mesaage-^liabilitv  of  telegraph  fompany.     Purdy  v.  Western   Union 

Tel.  Co.   (S.  Car.),  726.  "  Awnotated 

Duty  to  serve  public  without  discrimination.     Wolverton  v.  Mountain  States  Tel.  etc.  Co. 

(Colo.),  776. 
Exeertsive  damages — mental  anguish — what  is  exci'j^sive  verdict.     Western  Union  Telegraph 

Co.  V.  Blake  (Ark.),  621.  Annotateil 

Rates    for   telephone    service — legislative   regulation.      Wolverton   v.    Mountain    States    Tel. 

etc.  Co.   (Colo.),  776. 
■  power  of  court  to  regulate.    Wolverton  v.  Mountain  States  Tel.  etc  Co.  (Colo.),  776. 

TEHANTS  nr  COMMON. 

Right  of  tenant  in  common  to  compensation  for  sale  of  common  property.     Wall  v.  Focke 
(Hawaii),  077.  Annotated 


Orr  V.  Sutt 
Iciency  of  evidence.  ..On!  y,  Suttpni-^fAlin^ltj^g?-.  ^ 


Tender  of  payment  of  judgment— effect.    Orr  v.  Sutton  (Minn.),  527.  Annotated 
sufficiency  of  evidence.   A 


TESTAMENTARY   CAPACITY. 
See  WUla. 

TBEA^ERS  Aim  AMITSBMBNTV. 

Moving  pictures— censorship  of  moving  pic^i^s — validity  of  state   statute.     Mutual   Film 
Corp.  V.  Industrial  Commission  (U.  S.),  2w6.  Annotated 

lease  of  moving  picture  films-^-fl^ts  bf  j/arties.    Vitagraph  Co.  v.  Swaab  (Pa.),  311. 

Annotated 

statute  prohibiting  importation!^ df  pHte  fig^f  ttlilis — validity.    Weber  v.  Freed  (U.  S.), 

317.  ..'......  r  Annotated 


t"        .  -^  VWMlmMlU'  "        r  '} 

'    !■•'«-.'  See  T^M  ^umA  Timghnt^-  •    ^/ 


Ifoe  Appeal  akd  Eri^e^. 


..  .> 


TITt.C 

4  at  

See  Courts)  Deeds;  Eminent  Bomain;  Judicial  Sales;  Real  Property;  Tazatiem. 


TORTS. 

Act  lawful  in  itself-**Tmotive  immaterial.     Vitagraph  Co.  v.  Swaab   (Pa.>,  311;  Hutton  Vk 
Watters   (Tenn.),  433.  Annotated 

Incidental  injury  to  thir^  person-^-^right  of  action.    Nieberg  v.  Cohen   (Vt.),  476. 

TOWNS. 
See  Poor  ai^  Poor  Iskwk* 


TRANSCRIPT. 

See   fH^O^^^ry. 

'  »  . 

TREATIES. 

Construction  of  treaty."    Bottdf  v.  MaeKftv   (Vt.),  180. 

Rights  of  resident  alieri'-^**lu«ioti  from  privilege  of  hunting.    Bondi  v.  MaeKay  (Vt.).  180. 


-taSS  CIT£  Tm3  VQL.  A^fH.  CAS.  191GC. 

Expert'  evidence— eorrespondeiice  of  logs  with  stuinps.    'Stai^  T^  Word    (Minn.),  9/4. 
Logger's  lien — by  whom  and  for  what  labor  lien  niav  be  claimed.    Anderson  v.  Great  Northern 
R.  Co.  (Idaho),  1»1.  .      ;  '  Annotated 

persons   furnishing    suppHes^— validity   of    statute   gWing  ■  lien.      Anderson    v.   Great 

Nortliern  R.  Co.   (Idnho),  iOl.  *  •     f 

**Timber" — ^admissibility  of  evidence  of  local  significance  of  word.     W»  T»  Kiiith  Lnuiier  1  o. 

V.  Jernigan  (Ala.)^,  654.  Annotated 

meaning  of  **timber*'  ge^prftlly.     Wv-y.  Sipith  iAXWJh^,  .09-  v.  Jernigan    (Ala.),  6oA. 

TREilPASS. 
See  Infanta. 

TRIAL* 

Conduct  of  judge — statement  constituting  rebuke  to  witness — propriety.    -Patterson  v.  Stat** 

(Ala.),  968. 
Confrontin6[  witnedses-^^ivate  examination  of  witness  in  crimiiMil  case  as  reversible  error. 

Button  V.  State   (Md.),  89. 
Continuance— denial  Jveld  proper.     Bird  v.  State  Kia.),  20J5, 

Exclusion  of  public  in  criminal  case — discretion  of  court.     Dutton  v.  8tlite   (Md.),  89. 
Findings  of  fact — ^general  eoiiclusioii  improper.     Hrown  v.  Johnson    (Utah),  321. 
Objections — competency  of  witness — waiver  of  objection.     State  v.  Von  Klein    (Ore.),  1CU4. 
-^ objection  td  evidence**-general  objection — evidence  partly  admissible.    State  v.  La:iecki 

(Ohio),  1182. 

objection  to  evidence — objerjkian- t^o;  byoad*    ^ta^-  vv  Von  Klein   (Ore.),  10.>4. 

objection  to  evidence — time  for  objecting.     State  v.  Von  Klein   (Ore.),  10.54. 

Sentence — effect  of  failure  to  interrogate  accused  before  sentence.     Dutton  v.  State    (MdJ. 

80.  Annotate 

See  also  Admiaaions  and  Deolarations;  Appeal  and  Error;  Diamiasal  and  Non- 
suit; Miaoondnet  of  Connael;-Veraiet;  Witneaaea. 
•      .      '  ■  •    •  .     '    .        ■  •         .  .    •■ 

TRtrSTS  AND  TRTTSTEBS. 

Creation   of   trust — ^jurisdiction   of   equity    to    construe    will    creating   trunt.      Heiseman  v. 
Lowen.st«in  (Ark.),  601.    ' "  '  ''  •^-'-  '     '  '»  -  .'  —  •  i.  •  :  ^ 

will  construed  as  creating  trust,    lieiifei^iiiaiii  v.  Lowenstein   (Ark.),  601. 

Executions — land  held  in  trust  as  subject  to  execution.    Johnson  v.  Whilden   (X.  Car.),  TS3. 
Powers  of  trustee — power  9^ rtri)i9^fer4Qriai90'tg|is*>^^i3U^>*^P£P|^.     HeiBeman  v.  Lowendteia 

(Ark.).. 601 AnmoiatH 

iTIitRA  VI9B9. 

See  Corp9ratloni. 

UNGERTAIITTT,. 
See  BiUa  and  Notes. 


UNBERCHBOOMD  FIFES. 
See  Watemokt  omA  Wat«r  XrSmpaniea. 


UNDERfPAITDINO. 
See  Bre*.^  of  \Frofailif  ■  ^  ISarrias^- 

UNDERTAKERS. 
Se^  Rnrial  InanraneAi 

TTNDUE  INFLUENCE. 

Gifts  causa  mortis — sufficiency  of  evidence  6f  undue  influence.  Baber  v.  Caples  (Ore.),  1025. 
Persons  engaged  to  lie  married — prej^imption  of  undue  influence'.  -Baber  v.  Copies   (Ore.>, 

1025.  AnmtAnied 

Wills — sufficiency  of  evidence  to  raise  issue  of  undue  influence  in  will  eonteat.     Coffey  t 

Miller   (Ky.),  30. 

USAOCS  A?CD  CUS701«|. 

J/Ocal  signiflcance  of  word — admissibility  of  evidence  to  show.     W.  T.  Smith  Lumber  Co.  v 
Jernigan   (Ala.).  6o4.  r  .  AnnotnttA 

USURT.  • 

Contract  of  agent — usury — ^responsibility  of  principal.     Brown  v.  Johnson   (Utah),  2121. 

AnnotoM 
Proof  of  usury — clear  proof  essential.     Brown  v.  Johnson   (XHah),  321. 
^What  is  usurious  rate — ^monthly  interes^t.     Byown  v.  Johnaon,  (Utah),  321, 


/        V 


-VALVE. 


VARIANCI9v  ..  .  /  .  ' 

See  Criminal  Law;  Names. 

t) 'I  '  T      /■'•'■•  l     i^  *  '  '  '• ' '  ' ' 

Loan  of  purchase  monoy  of  land — right  of  h»nder  to  lien  on  land.     Warren  Mort&rase  Co.  v. 
Winters    (Kan.).  05fi.  **        .i     '1  '  >.  ..'  »  « 

Parol  reservation  <rf  girowing- crops*— validity.'   Wlllard  V.  Higdsm  (Md*),  33ft.  Aimotated 

■Restrictrive  covenants — construction  against  restriction.    Huntv.  Held  (Ohio),'  1051. 

— — - —  covenants  to  use  for  residence  purpases*-^ffed^  of  erection  of  double  house.     Hunt 

V.  Held   (Ohio),  1061. 

enforcement  against .  subpurchaser— -covenantee  owning*  no  adjoining   land.     London 

Ominty  Council  v.  Alleq  (Ei^.),<9d2.  Annotated 

See '  alse  Mortsases. 


■«n  l«    1  »    I  it 


Direction  of  verdict — insufficiency  of  evidence.     King  v,  Cooney -Eckstein  Co.   (Fla.),  163. 

request  by  both  parties — effect.    SimAir«'  ffverott  (Ark.),  620. 

£xcessiv>e   verdict — alienation   of   difeetions'-rwhat   is  .lexceaaive   verdiot..     Weber,  v.    Weber 
(Ark.)>  743.  Annotated 

.assatiit  «iiid  battery — what. is  sMoe>istK^  verdiict.  sBursov^v.  Doevr  {Nek),  348. 
death  by <  wrongful  aotrt->^at  is, nxct^ssive.  verdict.    NiooU  v»  Sweet  (Iowa),  6Q1. 
false  imprisonment — «rtiati.is:!ex,ees*ive  y^rAiaU     Wei^l  rv»  McU'leskpy   (Ark.),  503. 

Annotated 

->-*-  false  imprisfMHnent — what  is  ewcessiwS' vejidfet.    .Qincinnati^.eicu  K.  Ccv.  Cundiff 

(Ky.),  513,  ,1  ..  .  •  ;.  ,  Annotated 

-r—  false; imprisonment — ^what  ,is '^exotse^vQ  .verdicts  ...Howell  Y»-Wysor  OV.  Va.),  $\9.  . 

•.•''.'•     '  ...  ••    ,.  Annotated 

malicious  proseouticin-rwhat  .is  eoicesllve  verdict.    Bnrsqw  v^.tK)erir,  (^eb.),  248. 

I     !•.;.'•    1  '       '      .  .  .  •       :  I       .  I'   ••    •••.'.  '.I        .l.,«...       ■?   ? f       fl'     .  --.    '1.1         I     .  •  'AnnotO'toil 

malicious  prosecution — what  is  excessive  verdict.     Seidler  v.  Burns    ((^oon.),  266. 

•  '    •  ;  <  I  ,.      . '    ';'.■''       ...   t'  I  '  • .  (    »t  '  I  .  I-      I    / .  ...    K '-  .1   ,  '  .    •  Ani^otaiefl 

o  .M«v'  I  .malicious  prosecution — what  is  excessive  verdict.     Price  v.   Mlmipaotji,  etc.   R.   Co 

(MinA4),*St0f7.  . '         7    -    ".' -f    I ij,   -    •■        '., -.-f  .         -.  T    .  ^    .    ■      A^tnotaiml 

malicious  prosecntion^+wKat:  lis •.  leMcessiye  iveirdjot.    'Molnfcosh .  V^  Wales  •(  ^Vyo^ ) ,  273. 

'  malpractice  of  surgeon — ^whai  is  excessive  verdict.     Craghead  v.  McCulloeli    (Colo.), 

•  :    IQJb,  ,    .■-.'•  I.  '     •  .*  ••    I -;  .11'    ,;"' »  . ''i'-«i  -r     ■„  .-"-r;-/    m.    ,,.;•(./    .   ,    m  *      Annotated 
malpractice  of   surgeon — ^wliat  is   excessive  verdict.     Cranford   v.   0*Sbea    (.Wasli.). 


«.> 


1081.  _  .  "Ji.,     !     /    ..    .   .;i-   •     .;  .  ..   -      Annotated 

—  mental  anguish  in  telegtaph  case— rwhat  fa  eafisessive  verdkit.     Western  Union  Tele- 
graph Cow  !v.  Blake  (.Ark.),  581.    ..  ;    .  .   -      i  .  :    .   Annotated 

—  personal  injuries-^w.hat  is  exeeflsive  iverdict.    Ovegg  v.  King  County.  (Wasl^.)»  135. 
personal  injuries — what  is  excessive  verdict.    Canadian  Pacific  Ry.  v.  .Tackson  (Can.). 


«i'"  '  

pia. 

Vlolnntafy  remittitur  by  plaintiff— effect  as  prejudicial  to  defendant.     Craghead  v.  McCul 
lough   (Cett)0»'U>7©.    '  t      r,      ,  .... 


V  mRATIOlf  •« : 
9ee  Ezplosiens  aad  EzplosiTes. 


See  Aeeident  Insuranee;  Appeal  mmd  £rr6r;  Building  Cbntraets;  Creditors*  Bills; 
Crin&iiua  Law;  Fire,  Imsuranee;  Fravdiileiit  Sales  aad  CoiiTeyaiieeii;  PriTi- 
le^ed[  Xteminiiiiieatloiis;  Wlti)iesses. 

."'..■   WAXtD.  '. 


I    • 


-WAB&AKT. 

See  Arrest* 

,»ii    I  .  .  :•        ;.  t     •  ■  »•  )      *•  ,  .     ;lf  Yi  ,'t      -I  ■  J 
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What  constitiitoa  waste — negligent   rfiJnK   Iff  tfiird  •  p^rWrtf.    Rogers  ▼.   Atlantic,  etc.   Co. 

(N.  Y.),877. 

WATERWORM*  A]f]>WATaS  COMPAHIE8. 

Underground  water  pipes — liabilitj  for  injuries.     Charing  Cross  Klectricity  Supply  Co.  v. 
Hydraulic  Supply  Co.    (Eng.),  1045!     •      -'   - ' 

..    .   •       .  /         •     ••        V  -  ?f 
WEEKI.Y   EARNINGS. 

8^-  AV4^A««'  W^Uy  -l&i^talxdk 

WHARVES. 

Personal   injuries  from 'defect  in  wharf — liability  of  carrier  of -goods  to  person  receiving 
freight.    Miller  v.  Delawari)  River  Trans.  Co.  (N.  J.),  165.  Annotate 

liability  of  county.    Gregg  v.  King  County  (Wash.),  13»w  Annotated 

liability'  of  lessee.     Harris  v.  Bremerton    (Wash.),  160.  Annotated 

— liability  of  municipality.    Harris  .v.  Bronierton  (Wash.).  liO..  Anfu>taied 

• liability  of  owner  to  employee  of  third  person,     Taylor  v.*  Northern  Coal.  etc.  Co. 

(Wis.),  167.  *       ./   ,  ■     .        '    '»  iAnm»tated 

WIDOW. 

See  Ezeeutors  and  Administrators. 

WILLS. 

Constructiovi — bequest  of  property  and  "contents"  thereof.     Crf*nieT"v.  HaffU  (OhioK  1137. 

'  Annotated 
^  bequest  to  be  divided  equally' among  persons  «takiding  in -^DffePewt  relationships — 


division  per  capita  or  per  stirpes.    Perdue  t. - Starkej''*8  Hrtrs  (Va.),  400.        '  Atiftototed 

—  jurisdiction  of  equitv  to  construe  vrill  creating  trust.    Heiseman  v.-  lyowenstein  (Ark.), 
601. 

—  rules  of  construction — intent  tA  testator.     HeisemAn  v.  Lowfw»t«in    (Ark#V,  601. 
^ill  construed  as  creating  trust.     Heiseman  v.  T^wenntt'in    (Ark.),  ifOl. 


Equitable  election-^^Ieciion  by  husband  to  take  imder  wife's  wi11^-acts"eonirtit«ting  election*. 

Colored  Industrial  School   (Ohio),  1198.  Annotated 

Mistake  of  fact  AS' tmllif j'ing •  ttperati<>h  of  wiH.     Dibble  v;  Currirt««  (Oa.f,  >;'     •  li  t' 
Parol  (evidence — admissibility  to  identify  legatee  under  will.     Baumann  v.  Steingester    (N. 

'    v.),  1071.     '      •  '*•     '  -     - '  ■ '  ',"       ■.:'.',"' 

Probate  or  administration  fees — validity  of  statute  prescribing.     Malin  v.  I^nioure  County 

(X.  Dak.), -207.    '  ■■"■'.  /.     ../    -.f  ..^,  „.    r-  .  >•!- litnttotafftf 

Testamentary    capacity — admissibility    of    statement   by    witness    that    he  Iwkl    okiAeH'ed    no 

change  in  testator's' eoAditi^n.    -(^arnahan  •^.  Hani'ilt*ii'flll'.); -^l.  '  •; 
'*— — -^  age  and  infirmity  as  affecting  testamentary  capacity.     Carnahan  v.  Hamilton   (111.) 

-^ ^-^  belief  in  spiritualism  and  witchcraft  as  indicating  incapacity.    Carnahan  v.  QtfmiltoD 

(111.),  21:  I  •'.-'./   •  .•    -  ..       *.  .    '.,  .  ;,.., 

disease  as  evidence  of  incapacity.     Carnahan  v.  Hamilton    (111.).  21. 

^  exeitabHHy  as  ihd(cating  incapacity.  ■  Carnahan  v.-  iiatnlltx>n   (Ill-)i,'  2i'«:  •    • 

foolish  conduct  as  evidence  of  incapacity.     Carnahan  v.  Hamiltofi   (ill.)',  g]. 

—  insafie  delusion  with  respeot  to  mative-*effect.     Dib4)le  v.  Currier    <Oa;>>^  I. 

Annotate 

insane  delusion  with  respect  to  relative — effect.     Carnahan  v.   Hamilton    (HI.'),  21 

......  ...'........,.'  ;lano«««*el 

insane  delusion  with  respect  to  relative — effect.     Coffey  v.  Miller   (Ky.),  80. 

Annotated 

insane  delusion  with  respect  to^VMAfi^oM^flTett.     In  re  Alexander's  Estate  (Pa.),  3.3. 

.'  -vi.   J  ;•/:■.  i.."A  .1    I.-,    1. 1  1  ?«•  ?  Annotated 

instruction   as  to  injustice  of  will — erroneous   instruction.     Carnahan   v.   Hamilton 

(111.),  21.  f^  .V!..  •• 


sufficiency  of  evidence  of   incapacity.     Carnahan  v.  Hamilton    (111.),  21. 

test  of  testamentary  capacity.     CafrrfftAif  y.  Hamilton   (111.),  21. 

■  unequal  division  of  property  awmdicaAiiig  inApacity.     Carnahan  v.  Hamilton   (111.), 

21.  ^  * 

Undue   influence — sufficiency  of  evidence  >ia.  jpMSje  Ji^ue  of  undue   inflnence  in  will  contest 

Coffey  V.  Miller  (Ky.),  30.  ,.,^         .. 

See  also  Privilesed  CommnnicaHona. 


'     M^    -y'...iWIJ.C3Bfiia4r%;:-.  :,Tr-  ,%  .v 
.    •    ..      ..,   i  .  •••.WW»»..     .  ■:■... 

Coin|H)teTip«hfr-TliM«baiid  Wi4  wife— »oompetency  joL'  wife  as  witness  in  paioseouthjrt  for  bigamy. 

State' V.  Von  Klein   (Ore.),  1054.  "^  Ann6faied 

— ;- —  jp|aiit8—v^>ni|M4fn<;K^pif  infant  a».  witnaae.  ..State  v.  Pitt  (N:  CarO ,  42£,      Annotated 

'-  juror  on  I'ormer  trial— competency  as  witness.     Ststt-^  ^W«r4-' (Mtim.)/  674.'^' 

Annotated 

knowledge  of  facts — hearing  letter  read.     Chalvet  v.  Huston    (D.  C.)*,  1180. 

knowledge  of  facts — testimony  with   respect  to  mortuary  tables.     Canadian   Pacific 

Ry.  V.  Jackson   (Can.),  912. 

waiver  of  objection  to  competency  of  witness.     State  v.  Von  Klein    (Ore.),  1054. 


Confronting  witnesses — private  examination  of  witness  in  criminal  case  as  reversible  error. 

Diitton  V.  State  (Md.),  89. 
Credibility  and  impeachment — admissibility  of  stenographic  report  of  previous  testimony  to 

impeach  witness.     Patterson  v.  State   (Ala.),  968. 

falsus  in  uno— instructions.     Hall  v.  Manufacturers'  Coal,  etc.  Co.   (Mo.),  375. 

Cross-examination — cross-examination  as  to  irrelevant  matters  properly  excluded.     State  t. 

Von  Klein  (Ore,),  1054. 

cross-examination  of  plaintiff — showing  animus.     Nolan  v.  Glynn  (Iowa),  559. 

Kxamination — leading  questions— discretion  of  court.     Barfleld  v.  South  Highlands  Infirmarv 

(Ala.),  1097. 
Expert   witnesses — cross-examination — exclusion   of  questions   by   court.     Barfield   v.    South 

Highlands  Infirmary  (Ala.),  1097. 

hypothetical  questions — ^basis — facts  subsequently  supplied.     Barlield  v.  South  High- 
lands Infirmary  (Ala.),  10p7. 

Privilege  against  self -crimination — right  to  claim  immunity.     People  v.   Cassidv    (N.  Y.), 
100tf>. 

scope  of  constitutional  provision.     People  v.  Cassidy  (N.  Y.),  1009. 

waiver  of  privilege  as  extending  to  subsequent  proceeding.     People  v.  Cassidy  (N.  Y.), 

1009.  •'-  'Annotated 

waiver  of  privilegip  as  subjecting  witness  to  cross-examination.     People  v.   Cassidy 


(X.  Y.),  1009. 

Privileged  communicationa — attorney  and  client — communication  in  presence  of  third  per- 
son as  privileged.     Ramiann  v.  Steingester  (N.  Y.),  1071. 

attorney  and  clieMt — communication  in  regard  to  testamentary  matters  as  privileged. 

Baumann  v.  Steingester  (X.  Y.),  1071.  Annotated 

attorney  and  client— communication  to  attorney  held  not   privileged.     Kaufman   v. 


« 


United  States  (Fed.).  4««. 

physician  and  patient — waiver  by  patient.     Nolan  v.  Glynn   (Towa),  559. 

atenographers — confidential   communication    to   stenographer   as   privileged.     Sotham 

v.  Maconiher   (Mich.).  694.  Annotated 

See  also  Appeal  and  Error;  Trial. 

WORDS. 

Local  significance  of  word — admissibility  of  evidence  to  show.     W.  T.  Smith   Lumber  Co. 
v.  Jernigan   (Ala.),  654. 

WORDS  AKD  PHRASES. 

"Average  weekly  earnings'' — construction  of  phrase  as  used  in  workmen's  compensation  act. 

Cue  V.  Port  of  London  Authority  ( Eng. ) ,  887. 
Colored"— who  is  **colored''  person.*  Tucker  v.  Blease  (8.  Car.),  796. 
Contents" — ^meaning  of  expression  as  used  in  will  in  connection  with  property  l)equeathed 

or  devised.     Creamer  v.  Harris   (Ohio).  1137.  Annotated 

'•Excise  tax"— meaning  of  term.     Albert  Pick  &  Co.  v.  Jordan   (Cal.).  1237. 
''Felonies'' — distinction  between  felony  and  misdemeanor.     Dutton  v.  State  (Md.),  89. 
''Insolvent"— when  bank  is  "insolvent'."    Griffin  v.  State  (Ga.),  80.  Annotated 

*'Lying  in   wait" — what  constitutes   *iying   in   wait"   within    statute   relating   to   homicide. 

Patterson  v.  State  (Ala.),  9fi8.  Annotated 

"Nuisance" — meaning  of  term.  *  Whittemore  v.  Baxter  Laundry  Co.  (Mich.),  818. 
"Otherwise" — meaning  of  term.     Townsley  v   Hartsfield   (Ark.),  643.  Annotated 

''Premises" — ^meaning  of  term   as  used   in    intoxicating   liquor   statute.     Rice    v.   Board   of 

License  Commissioners  (R.  I.),  1189.  Annotated 

''Public  service" — ^what  constitutes  "public  seryice"  for  purposes  of  taxation.     L^nion  Ice,  etc. 

Co.  V.  Ruston  (La.),  1274. 
"Tavern" — meaning  of  term  as  used  in  intoxicating  liquor  statute.     Rice  v.  Board  of  License 

Commissioners  (R.  I.),  1189. 
"Timber" — ^meaning  of  term.     W.  T.  Smith  Liunber  Co.  v.  Jernigan  (Ala.),  654. 

See   also   Constitutional   Iiawi   Inanrance;  Malioiona   Proaecntion;   Poor   and 
Poor  Iiawa. 


IMS 


CITE  THIfe  r<tL.  JlA»lf.  CAS.  1916C. 


WORKMEiny  bM^EmiAinOJS  ACTS. 

AdmiBsibility  of  evidence— declarations  of  Wj#efl'*i^orkinan  ae  to  cause  of  injury.     Reck  ▼. 

Whittlesberger  (Mich.),  771.  _     AnnoUted 

Applicability  of  rules  of  judicial  procedute.  '  Ki*Vv.  •Whittlenberger   (Mich.),  771. 

'"Average  weekly  earnings"— oonatriiction  of  phira»e.    Cue  v.  Port  of  London  Authority  {'Bag,^, 

887. 
Report  by  employer  to  oommiwon-^elhct  as  «vidBiice.     Reek  V.  WbHtlcrtHttyr  (Midi.),  771. 

8««  »!••  Avpeal  mmA  Sxvob. 
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ABAHBONM  ENT  — 
See  Appeal  and  Error. 


—  r 


ABORTIOH  — 

Woman  upon  whom  abortion  i8  committed 
a«  accomplice.  p29j  _      ^, 


»     ^-v    I  .' 


!>' 


ABUTTING  OWlfEBS  -^ 
See  Streetk  and  Highi^airt. 

ACCIBEIIT  INSURANCE  — 

Ri^ht  to  recover  under  accident  insurande* 
policj*  for  injuries  received  while  fight- 
ing, 57ft. 

Waiver  of  provision  in  acdldent  Insarance 
policy  limiting  time,  to  bring  suit  there- 
on.  449. 

ACCOlftPLlC£S -.        .       '  ^ 

C6nf(»Atfion  of  defendanfas  sufficient  cot- 
roboration  of  accomplice,  570; 

Woman  upon  whom  abortion  is  coini9.i^ed 
aF  accomplice,  629.  •/.-    . 


ACQUIESCENCE  — 
Bee  Nvlsanees. 


'H 


ACttONS  AND  :^Rl>OESBXNGS - 

Merger  or  siispehsion  of  civil  action  predi- 
cated on  commission  of  felony^  847. 

Survival  of  right  of  acitioh*  for  douspitacy 
to  restrain  trade,  7.2(i.    ';'  ' 

See  also  Amendmei^iy;  Fraudulent 
Sales  and  <^onj^jj^f^^ifl^y(iiffifMf*.,, 

ABJOXlTING  £ANDOWNCiRS  — 

Termination  of  righ#  to  maintenance  of 
party  wall,  374. 


^.    r 


f '» 


ADMISSIONS  AND  DECIlARATXONS  ^ 

Admissibility    in    proceeding ,  under  .  w(?rk-. 
men's  compensation  act'  Or  statement*  by* ' 
injured  omployee  respecHrtj*  cause  of  in- 
jury, 775.  ^  J  ^  .,  ..  . 

Declarations  oF  Infant  at  lime  of  assatift 
or  homicide  ad  part  of  res  gestae,' 1187. 

ADOPTION  — 

Right  of  inheritance  from  adopted  child  as 
between  natural  parents  arid  adoptive 
parents  or  their  defectendants,  757. 

Succession ,  tQ  estate  iphprited  f rg^n  foster 
parent  t)y  adot^ted  child  x^ftt  d\\k  witliodt  ^ 

,   issue,  762. 


ADVERTISING—  '    ''  " 

Municipal  regulation '  of  hitlboairds  and 
signs,  491.  ... 

Right  of  tenant  of  building  to  use  of  Irout. 
wall  for  advertising  purposes^  482. 

AFFIANCED  PERSONS  — 

See  Undue  Inflnenee.      .  ,     ...     ,      ^  ,  ,, 

AGENCY  — 

Act  of  agent  in  entering  into  usurious  con- 
tract as  binding  principal,  327.' 

Nature  and  extent  of  liability  of  del  credere 
agent  to  principal,  1091. 

I 

ALIENATION  OF  AFFECTIONS  — 

Action  bv  wife  for  alienation  of  affections, 
748.     ^  .    X  .    '  /  .4 

ALI.OWANCEp«  - 

See  &ieontova<  and  Admdniatratora. 

AlfENDMENTS  — 

Right  of  plaintiff  to  amend  ao  as  to 
change  capacity  in,  whidi  he  sues  from 
representative  to  individual  one  or  vice 
versa,  401. 

Right  to  amend  action  by  adding  new  par- 
ties  plainfif^  ?9^,.  ,  .^    j.r...^'*-  ux 

ANCIENT  MAPS- 
See  Maps. 

ANCIENT  SURVEYS  — 

See  Surreys.  -  - ,?  ^  M>  '  J  / »  •  • .  '/M 

APPE AI.  AND  ERROR  ^     ^     •   ^    -  ^. 
KtTect    of    abandonment    or    dismissal    of 

appeal  on  liability  of  sureties  on  appitol « 
•     bond.  122«. 

Payment  of  fine  in  crimiDal  case  as  waiver 
of  right  to  appeal,  619. 

ARMY  AND  NAVY—  , 

Eflfect  with  respect  to  pension  of  pensioner 
becoming  inmate  of  soldiers*  home,  854. 


ADULTERY  — 

Separation  agrfeementad  bAr  to  action  for 
divorce  on  ground  of  adultery,  34d. 
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Liability    of    municipality   46^-  tort'  oont-' 
mitted  in  removal  of  ashes,  242. 

ASSAUIiT  — 

Declarations  of  infant  at  time  o£  .as^aiul^tq 
as  part. .of  res  iJp^sta^,.  1187,       ,      ,  '  *   , 

Liability  as  for  negligence  of  person  wfio 
injures  bvstander  while  acting  in  self- 
defense,  1150.  .    •        H 

Right  of  person  assaulted  on  his  own 
premises  to  repel  attack  wltbont  retreat- 
ing,* 9l8.-  -       .    •   ..    ^    '.i  /.  •  •   /    •    •• 
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AS8E8SMSNT  — 
See  TaJEatlea. 


Equitable  interest  in  real  property  as  sub- 
ject to  attachment,  786. 

Waiver  of  chattel  mortgage  lien  b^  li^ttach- 
ment,  408.  (  I   '^^    * 

ATTORNETS  — 

Communications  between  attorney  and 
client  in  regard  to  testamentaf^'  mattery 
as  privileged,  1073. 

BAGGAGE—  ,     .    , 

Duty  of  carrier-  to  provide  safe  place  for 
delivery  of  baggage  to  passenger,  1213. 


Allowance    of    interest    on    forfeited    bail 
bond,  114. 


•  t. 


BAHKRUPTCT  -^ 

Criminal   liability  of  corporation-^  for  vi<»- 

lation  of  bankruptcy  law.  464. 
Set-oiT  by  bank  of  deposit  against  debt  due 

bank   by  depositor   us   voidable  transfer 

under  bankruptcy  law,  990. 
Set-off   tinder    American   bankruptcy   acts, 

975.  .    .    ,     . 

BANKS  — 

Information  acquired  by  banker  a-s  privi- 
leged from  disclosure,  793.  :■•*/.. 

Set^ciff  by-  ba»k'^ 'deposit  QgaiiMi  deht 
due  bank  by  depositor  as  voidable  trans- 
fer under  bankruptcy  ta^,'  JH)A.  ^ 

Statement  by  bunk  officer  to  obtain  de- 
posit as  constituting  crime  of  obtaining 
money  bv  falAe  pretenses,  1162. 

When   fwink   is  'insolvent,"  85. 

BENEFICIAI.  ASSOCIATIONS-^ 

Selection    by    insured  ,J3p  :l)¥9«^Q[i«rj .  ii^t  . 
having    insurable    interest    io-   fgrmar^s 
life  as  against  public  policv,  587. 

BENEFICIARIES  — 

See  Ix&8iiranc««.  ,  *  - 


»     •        * 


I  .4 


Rights  of  parties  with  respect  to  certified 
•  check  or  oth«r  deposit  auide   with,  bid, 
427. 

BIGAMY  — 

Husband  or  wife  as  competent  witness  in 
prosecution  for  bigamy,  1060. 

■*.  •  *•  • 
BLaXBOARBS-* 

Municipal    regulation    of    billboards    and 
signs,  491. 

BUiSTnrG  — 

See  Explosions  and  JSxplosiTes. 

BOKDS— 

Right  to  reform  bond  by  changing  name  of 

ohUgee,  184. 
See  also  Appeal  aad  Error  i  Bonds. 


or    PROMISE     OF 
RIAGE. 

Understanding  of  family  or  friends  of 
party  as  evidence  of  agreement  to  marry, 
564. 

«|^IBE9Y  -  ,     ,  , 

InducetneAtr  tb  oDuanit  bribery  with  view  to 
proitecutidn  Cherefore  as  defense  to  such 
prosecution,  730. 

Bi»n>oiffi- 

Power  of  municipality  to  compel  railroad 
or  street  railway  to  repair  bridge  within 
municipal  limits,  1171j>  . 

BROKERS  — 

Information  acquired  by  broker  .a«  privi- 
leged from  disclosure,  703. 

BUn^DING  CONTRACTS  — 

Right  of  buildino,  coBtra^tor  to  rescind 
contract  for.iaUurv,  of  owner  to  make 
payment,  '54. 

BiriLDIHGa  — 

Liability  of  owner  of  building  for  injury 
to  pedestrian  resulting  from  erection  of 
scaffold  for  repairing  or  painting  build- 
ing, 12.r      .^  . 

Right  of  municipality  to  enjoin  violation 
of  ordinance  prohibiting  erection  of 
wooden  building  within  jSre.  limits,  96^ 

S«ie  also  ^iM^lord  and  Tennni: 
Nnisanees. 

BtJlK  SALES  — 

See  Frandnlent  Sales  and  Convey- 
ances. 


» 'J 


BURGLARY  — 

Burglary  .bf  .^^|Sf H)^;.,^fl»vieiitly  to  ^i«i 
entrance,,  door  or  window  partiv  open. 
320.  . 

Inducement  to  commit,  burglary  with  view 
to    prosecution    tlierefor    as    defense    to 

.    &Hch  ;)^p«^ecllt^^>;^^^.  730. .,".  , 


:t      / 


BURIAL  IKSURAKCE- 

Contract  fvc.lHUH^l  .%#-  uisnranoe  ooat«mct« 

1016.      ' '    :\ 

BUSINESS  — 

S^o  J|o^«poU^  '  -  . 

BTSTANPERS  -r 
See  Negllsenoe. 

CARRn»S  OF  GOODS- 

Liability  ^f  corporation  to  indictment  for 
unjust  discrimination  in  transportation. 
464. 

Bight  of  person  goii^g  on  wharf  to  receive 
freight  to  recover  damages  for  injuries 
sustained  on  defective  wharf,   14.1. 

* 

CARRIERS  OF  PASSEKGERS  — 

Contributory  negligence  of  passenger  in 
permitting  part  of  his  body  to  protrude 
from  car,  1218. 

Diity.-an4  liability  of  carrier  to  pa  singer 
taken  ^ick  during  transit,  862. 
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CARRIERS    OF    PASSENGERS  —  Con- 
tiaued. 

Duty  of  carrier  to  provide  safe  place  for 
delivery  of  baggage  to  passenger,   1213. 

Kight  of  passenger  on  boat  or  train  for 
damages  for  injuries  sustained  On  defec- 
tive wharf,  142. 

Right  of  person  meeting  passenger  to  re- 
cover damages  for  injuries  sustained  ou 
defective   wharf,   145. 

CERTIFIEB  CHECK  — 
See  Bids. 

Charts  — 

S^e  Hospitals  and  Asylums. 

CHATTEI.  MORTGAGES  — 

Waiver  of  chattel  mortgage  lien  by  attach- 
ment,  408. 

CHECKS  — 
See  Bids. 

CHOSES   IN  ACTION  — 

Chose  in  action  as  embraced  within  "con- 
tents" or  similar  expression  in  will,  1139. 

CI.AIMS  — 

See  M nnieipal  Corporations, 

CUBANING  STREETS  — 
See  Streets  and  Highways. 

COIiliATERAI.  ATTACK  — 
.  See  Eminent  Domain. 

COLLATERAI.  SECURITT  — 
See  Stook  and  Stoekltolders. 

COI.ORED  PERSONS  — 

Separation  of  white  and  colored  pupils 
for  purposes  of  education,  806. 

COmXITTEES  — 
See  Pnblio  OSloers. 

COMPENSATION  — 

See  Master  and  Servant;  Streets  and 
Hickways;  Tenants  in  Common. 

CONCUSSION  — 
.  Seo:  Explosions  and  Explosives. 

OQHaPESSIQNS  r- 

CoBfestion  of  defendant  as  sufficient  cor- 
roboration of  accomplice,  570. 

Intoxication  as  affecting  admissibility.  ,of 
confeHsion,  11C8. 

CONSENT  — 

See  Meekanics'  Liens;  Ifnisa^tees; 
Pkysioians[  and  Snrfpeons. 

CONSORTIUM  — 

See  Hnsband  and  Wife. 


CONBFIRACT  — 

Liability  of  corporation  to  indictment  for 

criminal  conspiracy,   462. 
Sur\'ival  of  right  of  action  for  conspiracy 

to  restrain  trade,  726. 

Ann.  Cas.  1916C. — 85.    jj 


CONSTITUTIONAL  I.AW  — 

Billboards:  '  municipal  regulatidh  of  bill- 
boards and  signs,  491. 

Decedents*  estates:  validity  of  statute  fix- 
ing probate  or  administration  fees,  213. 

Eminent  domain;  validity  of  statute  (Con- 
ferring oh  public  service  commission  or 
other  body  jurisdiction  .of .  eminent  do- 
main proceedings,  420. 

Evidence:  validity  of  ordinance  providing 
that  certain  state  of  facts  shall  consti- 
tute prima  facie  evidence  of  violation 
thereof,  1062. 

Fish  and  game:  validity  of  statute  re- 
quiring license  to  hunt  game,  134. 

Foreign  corporations:  imposition  of  li- 
cense  tax  or  fee  on  foreign  corporation* 
1248, 

Fuel:  power  of  municipality  to  engage  in 
business  of  furnishing  fuel  to  inhabi- 
tants, 742. 
'  Ice:  power  of  municipality  to  operate 
plant  for  purpose  of  furnishing  ice  to 
inhabitants,  1287. 

Innkeepers:  validity  of  statute  or  ordi- 
nance licensing  or  regulating  hoteln, 
lodging  or  rooming  houses,  or  the  like, 
290. 

Moving  pictiK€ts:  statutory  regulation  of 
moving  pictures,  301. 

Taxation:  liability  to  taxation  within 
state  of  shares  of  stock  of  foreign  cor- 
poration,  829. 

Witnesses:  waiver  by  witness  of  consti- 
tutional privilege  as  extending  to  sub- 
sequent trial  or  proceeding,  1012. 

CONSTRUCTION  — 

See  Landlord  and  Tenant  t  Wills. 

CONTEMPT  -^ 

Liability  of  corporation  for  criminal  con- 
tempt, 463. 

CONTENTS  » 

Meaning  of  "contents'*  or  similar  expres- 
sion as  nsod  in  will  in  connection  with 
property  bequeathed  or  devised,  1139. 

CONTRACTS  — 

'  Agency: .  •  act  of  agent  in  entering  into 
usurious  contract  <aa-  binding  principal, 
327. 

Bids:  rights  of  parties  with  respect  to 
certified  check  pr  •  q^hep,  . deposit .  ^^de 
with  bid.  427. 

Breach:  injunction  as  remedy  for  breach 
of  express  covenant  pot  to  engage  in 
same  business  as  convenantee,  187- 

Building  contracts:  right  of  building  con- 
tractor to  rescind  contract  for  failure 
of  owner  to  make  payment,  54. 

Corporations:  liability  of  corporation  to 
third  parties  on  contract «  of  its  pro- 
moters, 105. 

Infants:      infancv    as    defense    to    action 

■ 

for  money  loaned,  990,- 

-"•power'ol.  infant  to  conflent  to  i.ssiuuice 
of  liquor  license^  497. 

Insurance:  contract  for  burial  as  insur- 
ance contract,  1016. 
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CONTRACTS  —  Contiiiiiecl.  ' 

liiHuraiice:  wiiat  is  nn  "iiivurauc-^  compa- 
ny" or  ''contract  of  iiisihaiice,*'  1022. 

Municipal  corporations:  power  of  munici- 
pality to  enter  into  partuership  contract 
for  coufitructioii  of  improvement,  909. 

See  also  Breacli  of  ProinUe  of  Mar- 
riage; Mechanics*  Uens. 

CONTRIBUTORY  NEGUO£NC£  — 

Contributory  negligence  as  precluding  re- 
covery for  iujuiies  sustained  on  defec- 
tive wharf,  157. 

Contributory  negligence  of  passenger  in 
permitting  part  of  his  body  to  protrude 
from  car,  1218. 

CONVERSION  — 

Measure  of  damages  for  conversion  of 
shares  of  stock,  641. 

CONVICTS  — 

Eight  to  inflict  corporal  punishment  on 
convict>  130. 

COPTRiaHT  — 

Application  of  copyright  law  to  moving 
pictures,  305. 

CORPOBAti  PUNISHMENT ->. 
See  Convicts. 

CORPORATIONS  — 

Crimes:  criminal  liability  of  corporation 
for  act  of  misfeasance  other  than  homi- 
cide, 459. 

Foreign  corporations:  imposition  of  li- 
cense tax  or  fee  on  foreign  corporation, 
1248.  .*  :   .  • 

Mortgaged:  •  right  of  creditor  to  object  to 
mortgage  of  property  of  corporation 
made  without  required  consent  of  -  qtoek'o 
holders,  1039. 

Promoters:  liability  of  corporation  to 
third  parties  on  contracts  of  its  pro- 
moters, 105. 

Stock  and  stockholders;  liability  for  cor- 
poration debts  or  call^  of  person  who 
holds  stock  as  collateral  security,  567. 

*>-l lability  to  taxation  within  state  of 
shares  of  stock  of  foreign  corporation, 
829.  -  •'   '         •    » 

•^measure  of  damages  for  conversion  of 
shares  of  stock.  641; 

See  also  Insurance. 

CORROBORATION  — 
See  Confessions. 

COUNTERCLAIM  7- 
See  Set-off. 

COURTS  — 

Power   of   eourt    to   exclude    person    from. 

jury  service,  1200. 
See  also  Discovery;  Inj.nnctipns. 

COVENANTS  — 

See  Contracts;  Iiandlord  and  Tenant; 
Vendor  and  Pttrehaser. 


CRIMINAL   CONVERSATION  — 

Action  by   wife  for  criminal  conversatioa, 

•     "t48."  '         ■     • 

CRIMINAL  LAW  — 

Abortion:  woman  Upon  whom  abortioo  is 
committed  as  accomplice,.  629. 

Assault:     declarations  of  infant  at  tiiiie  of 
aHsault  as  part  of  res  gestae,  1187. 
.   ^right   of   person    assaulted   on    hia    own 
premises    to    repel    attack    without    re- 
treating, 918. 

Bigamy:  husband. or  wife  as  competent 
witness  in  prosecution  for  bi^my,  1060. 

Burglary:  burglary  by  opening,  sihficient- 
ly  to  gain  entrance,  door  or  .windov 
partly  open,  320. 

Confessions:  confession  of  deferi/lant  as 
fiufiicient  co.r^o^ratioB  of  accomplSce, 
570.      .     '  . "  '  '    ■  ■ 

—intoxication  as  aJTecting  admissibilitr 
of    confession,    1168. 

Corporations:  criminal  liability,  of  corpo- 
ration for  act  of  misfeasance  other  than 
homicide,  459. 

Embezzlement:  resl^r^tiqu  of  property  ur 
setlement  or  offer  to  settle  with  owner  as 
defense  to  prosecution  for  embozzlera«it, 
66. 

Entrapment:  inducement  to  commit  of- 
fense with  view  to  prosecution  therefor 
as  defense  ib  such'  prosecution,  730. 

False  pretenses :  obtaiuing  loan  of.  mon^ 
as  constitnting  crime  of  obtaining  money 
by  false  pretenses,  1158! 

Homicide:  decla^atioiip  of  infaat  at  time 
<if  homicide  as  part  of  res  gestae,  ll^T'. 

— fact  that  death  resulted  from  superra- 
ing  cause  as  defense  .to  charge  of  homi- 
cide, 69*2.  '     ' 

—right  of  jury  to  convict  for  lesser  de^re« 
under  indictment  or  information  charg- 
ing a«t  declfired  by  statute  to  W-tturder 
in  first  degree,  556. 

• — what  constitutes  "lying  in  wait"  within 
statute  relating  to  homicide,  969. 

Injunctions:  power  of  equity  to  e&joia 
criminal  prosecution,  1153.  '  • 

—right  of  state.to  enjoin  private  nuisance 

which  is  also  crime,  405.  ■ 

'   Lafc^cny:     restoratidh  Of  propwrty  or  «et- 

tiement  br  offer  to'  settler  WKth  eraner  as 

defense   to   prosecution   for   larceny,   6S. 

Sentence:  effect  of  failnrer  to  arfi  cobvm*- 
ed  person  if  he  ha«  anything  to  «ay 
before  sentence,  95. 

See  also  Aotioiui  and  PvoeeadttftvM 
Appeal  and  Error;  Grand  Jnry. 

CROPS- 

Validity  of  parol  preservation  of  crops  by 
vendor  of  land,  344. 

CRUfiLTY—         • 

Separation  agreement  as  bar  to  action  for 
divorce  on  ground  of  cruel^,  351. 

• 

CURTESY  — 

Act  of  husband  as  tenant  by  curtesy  as 
constituting  election  to  take  under  wife's 
will,  1205.. 


INDEX  TO  NOTES. 
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CUSTOMS  — 

See  Usages  tuinA  <3mmkoim»m    •      ' 

CUSTOMS  OFFICERS  — 

Right  of  customs  officer  to  damages  for 
injuries  sustaiued  on  defective  wiiarf, 
132. 

DAMAGES  — 

Alienation  of  affections:  damages  recover- 
able in  action  by  wife  for  alienation  of 
affectiows,  752.     '  ' 

Building  contracts:     prospective' profits  as 
'  dami^ges  on  rescission  df  building  con-, 
tract  for  failure  of  owner  to  make  pay- 
ment, 59. 

Criminal  conversation:  damaged  recover- 
able in  action  by  wife  for  ci'iminal  con- 
versation, 752. 

Eminent  domain:  value  of  fixtures  as 
element  of  dfnqafes'.  .su^tai^fd.  by*  |ipr 
propagation  of  property  in  eminent  do- 
main proceeding,  780. 

Excessive  or  inadeciuate  damages:  what  is 
excessive  or  inad^uate  vendiot  in  action 
against  physician  for  malprax^tice,  1078. 

— what  is  exoesaivQ  or  inadequate  vertlict 
in  action  for  false  unprisoiiroent,  o05. 

-^what  is  excessive  or  inadequate  y«^rdict 
in  action  for  malicious  prosecution,  250. 

— what  is  excessive  ..verdict  f9r  ip«r\ta4 
anguish  in  telegraph  case,  524! 

Impotency:  necessity  that  impotency  be 
pleaded  specially  in  action  for  personal 
injuries,  383. 

Liquidated  damaged:  •  de^^t;U  inade  vAth 
liid  as  liquidated  damtigvs,  432.        •  • 

—stipulation  •  for  liquidated  damages  as 
barring  injunction  to  rerttraiTi  breiicli 
of  coveiiant  not  tt>  engiage  in  dam«.busi- 
neas,  101. 

Stock:     measure  of  damages  for  conversion 
•  of  shares  of  stock,  641^ 

See  also  Life  Estates* 

DEATH  BT  WRONGFUL  ACT  — 

Admissibility  in  action  for  death  by  vt^ng- 
ful  act  of  evidence  of  dom^^tj^  rclatjpns 
of  deceased,  671. 

Commencement  of  running  oJ[  .statptf  of 
limitations  a^ainpt, action  for  death  by 
wrongful  act,  713.  »       . 

Liability  of  landowner  for  injury  to  tres- 
passing child  (fh'  aeeotki^  of  ungitiltded 
pond,  pool,  wen,  etc.,  1085. 

Right  of  parent  to  recover  for  death  of 
illegitimate  child,  720. 

Kight  to  amend  action  lovAeofeh.liy:  %TrpxiX' 
ful  act  by  adding  nei^  parties  plaintiff, 
596. 

DEBTOR  AND  CREDITOR  77,  .    ^ 

See  Corporat^af;,  ^fire.tytibip^     . 

DEEDS - 

Deed  as  embraced  within,  ^contents*  or 
similar  expression  in  will^  ll!30. 

Priority  as  lietween  purchase  money  mort- 
gage and  deed,  ^46.  •'  '  '  ♦  . 

DEGREES  — 
See  Homicide. 


DEL  CREDERE  AGENT— 

See  Agency.  ■     *    ,  .-      -^ 

DEPOSIT  ~ 
.  See  Bids^. 

DEPOSITS  — 
.  See  Baak«»  -  .    ." 

DESCENT  AND  DISTRIBUTION  ^ 

Bight  of  inhevitance  from  adopted  child 
as  between  •  natural  parents  and  adoptive 
parents  or  their  descendants,  757- 

Succession  to  estate  inherited  from  foster 
parent  byouiMftcd  cbild  who  fHes  without 
issue,  762. 

DESERTION  -^ 

Separation  agreement. aa  bar  to  action  for 
divorce  on.  ground  of  desertion,  354. 


Private   diary   as   evideai^e,   7X1* 

DISCOVERT  — 

Transcript  of  court  proceedings  ai  privi- 
leged from   inspection,   876. 

DISEASE  — 

Death  resulting  from  (disease  caused  by 
woiind  as  affecting  liability  foif  homicide, 
693. 

1  J 

DISMISSAL  AND  NONSUIT  — 
See  Appeal  aud  Error. 

DIVORCE^ 

•  8e])aration  agreexaent  as  bar  to  action  for 
•    divorce,  347; 

DOCKS  •-» 
-See  Wkarres."' 

■  -f  '  '        •      •    .  .       ■  .         ,; 

DOMESTIC  rBBLATIONS -r 
See  Death  by  Wrongful  Act. 

DOORS^ 

•  See  'Bvrelarjr. 

•  '        '      '  •         ■ 

DOIXTER.— 

Priority  as  between  purchase  money  mort- 
gage and  dower  rights,  946«.         ,     . 

DRUNKENBCSS  r* 

Intoxication  as  affecting  admissibility  of 
-  confession,  1168.' 


Stora^^e  of  dvnamitc  as  miifiance,  820. 

BASEMENTS-! 

gale  of  land  for  taxeij  as  extinguishing 
private  easement,  638, 

EDUCATION^  ... 
See  Scluiol^. 

( 

*  •  4 . 

EMBEZZLEMENT  — 

Restol'ation  of  property  or  settlement  or 
offer  to  settle  with  owner  as  defense  to 
proaecution  for  embez^^lement,  66. 
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EMINENT  DOMAIN  — 

Collateral  attack  on  eminent  domain  pro- 
ceeding, 40. 

Persons  entitled  to  compensation  tor  va- 
cation of  street,  238. 

Validity  of  statute  conferring  on  public 
service  commission  or  other  body  juris- 
diction of  eminent  domain  proceedings, 
420. 

Value  of  fixtures  as  element  of  damages 
sustairfed  by  appropriation  of  property 
in  eminent  domain  proceeding,  780. 

BQUITABIiE  EliECTION* 

See  WiUs. 

EQUITABLE    INTEREST— 
See  Attacliiaeiit. 


EQUITY  — 

See    FravduleMt    Sales 
aiioee;  InJuMotions. 


and    Coiirey* 


ESTOPPEIi  — 

Acquiescence  in  or  consent  to  erection  of 

structure  as  precluding  objection  there* 

to  as  nuisance,  3235. 
Estoppel    of    taxpayer    returning   property 

for  taxation  to  dispute  assessment  based 

on  return,  230. 
Estoppel  of  taxpayer  to  question  validity 

of  tax,  25S.1. 


EVIDENCE  ^  Ooi^ti]iu4a. 

Usages  and  customs:  admissibility  of  evi- 
dence of  peculiar  aignifieation  of  word 
in  locality  where  instrument  was  execut- 
ed, 055. 

EXAMINATION  OF  TITLE  -- 
See  Judicial  Sales. 

EXECUTORS       AND  *    ADMINISTRA- 
TORS^ 

Act  of  husband  as  executor  as  constituting 
election  to  take  under  wife's  will,  1207. 

Effect  of  voluntary  separation  on  right  to 
widow's  allowance,  866. 

Validity  of  statute  fixing  administration 
fees,  213. 

EXPLOSIONS  AND  EXPI.OSHnS8  — 

Inducement  to  violate  statute  regulating 
manufacture  and  use  of  explosives  with 
yiew  to  prosecution  therefor  as  defend 
to  such  prosecution,  733. 

Injury  to  property  by  concussion  or  yibra- 
tion  resulting  from*  blasting.  1176. 

Storage  of  gasoline  or  other  explosiye  as 
nuisance,   820. 

FALSE  IMPRISONMENT  ~ 

What  is  excessive  or  inadequate  verdict  in 
action  for  false  imprisonment,  505. 


EVIDENCE  — 

Admissions  and  declarations;  admlseibili- 
ty  in  proceeding  under  workmen*s  com- 
pensation act  of  statement  ~by  injured 
employee  respecting  cause  of  injurj',  775. 

-^declarations  of  infant  at  time  of  asdanlt 
or  homicide  as  part  of  ree  gestae,  1187. 

Alienation  of  affections:  evidence  in  ac- 
tion by  wife  for  alienation  of  affeiTtiona, 
751. 

Breach   of   promise  of  marriage:      under- 

>       standing  of  family  or  friends  of  party 

as  evidence  of  agreement  to  marry,  364. 

Confessions:  confession  of  defendant  as 
sufficient    corroboration    of    accomplSce, 

r>7a 

— intoxication  as  affecting  admissibility  of 
confession.  1108. 

Criminal  conversation:  ^idence  in  action 
'      by  wife  for  crimfinal  conversation,  751. 

Death  by  wrongful  act:  admissibility  in 
action  for  death  by  wrongful  act  of 
evidence  of  domestic  relatione  of  de- 
ceased, 671. 

Diaries:     private  diary  as  evidence,  717. 

Hospital  charts:  hospital  chairt  as  evi- 
dence, 78. 

MapH:  admissibility  in  evidence  of  ancient 
map,  176. 

Presumptions:  presumption  of  undue  in- 
fluence arising  from  relation  of  man  ami 
woman  engaged  to  be  married;  103T. 

Prima  facie  evidence:  .validity  of  ordi- 
nance providing^  that  certain  state*  df 
'  facts  snail '  constitute  prima  facie  evi- 
dence of  violation  thereof,  10©2. 

SurA'eys:  admissibility  in  evidence  of 
ancient  survey,  176. 


FALSE  PRETENSES  — 

Criminal  liability  of  corporation  for  ob< 
taiiiiiig  money  by  false  pretenses^  465. 

Inducement  to  commit  crime  of  obtaining 
goods  by  false  pretenses  with  view  to 
prosecution  therefor  as  defense  to  such 
prosecution,   731. 

Obtaining  loan  of  money  as  constituting 

.  crime  of  obtaining  money  by  false  pre- 
tenses, 1158. 


See  Taxation. 


FELONIES  — 

See  Aotlons  and  Prooeedincs. 


FIDELITY  INSURANCE  — 

Recovery  of  premium  paid  for  fidelity  in- 
surance, 1222. 

FIDUCIARIES  — 

Information  acquired  in  fiduciary  relation 
as  privileged  from  disclosure,  701. 


FIGHTING  ^ 
See  Aeeident 


FINES  AND  PENALTIES  — 
See  Appeal  and  Error. 

FIRE  INSURANCE  — 

Revival  of  fire  insurance  policy  by  occn* 

pancy  after  vacancy,  770. 
Validity  of  insurance  policy  on   property 

illegally  kept  or  used,  1070. 


INDEX  TO  NOTES. 
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FIRES  ~ 

Right  of  municipality  to  enjoin  Tiolation 
of  ordinance  prohibiting  erection,  of 
wooden  building  within  fire  limits,  065. 

Validity  of  statute  or  ordinance  requiring 
hotels  and  the  like  to  provide  protection 
against  fire,  294. 

FISH  AND  GAME  ^ 

Criminal  liability  of  corporation  for  fish- 
ing, 405. 

Validity  of  statute  requiring  license  to 
hunt  game,  134. 

FIXTURES  — 

Value  of  fixtures  as  element  of  damages 
sustained  by  appropriatioil  of  proj^erty 
in  eminent  domain  proceeding,  780. 

'  *  , 

FORCE  — 

Validity  of  personal  service  of  process  pro- 
cured hv  fraud  or  force,  612. 

FOREIGN   CORPORATIONS  — 

imposition  of  license  tax  or  fee  on  foreign 

corporation,  1248. 
Liai)ility  to  taxation  within  state  of  shares 

of  Atock  of  foreign  corporation,  829. 


FORFEITURES  — 
See  Ball;  Fire  Ii 


inee« 


FOOD  AND  DRUGS  — 

Criminal  liability  of  corporation  for  vio- 
lating food  law,  465. 

Inducement  to  commit  offense  under  pure 
food  and  drugs  act  with  view  to  prose* 
cntion  therefor  as  defense  to  such  prose- 
cution, 734* 

FRAUD  — 

Ri^ht  of  action  for  fraud  in  inducing  per- 
formance of  personal  services  without 
intent  to  pay  therefor,  172. 

Validity*  of  personal  service  of  process 
procured  by  fraud  or  force,  612.  . 

FRAUDS,   STATUTE   OF  — 

Validity  of  parol  preservation  of  crops 
bv  vendor  of  land,  S44. 

FRAUDULENT      SALES      AND      CON- 
VEYANCES — 

Remedies  of  creditor  for  violation  of  bulk 
sales  law,  928. 

FRIENDSHIP  — 

(Communication  based  on  friendRhip  as 
privileged  from  disclosure,  699. 

FUEL  — 

See  Municipal  Corporations*       ^ 

GAME  — 

See  Fish  and  Game. 

GARBAGE  — 

Liability  of  municipality  for  tort  com- 
mitted in  removal  of  garbage,  242. 

GAS  — 

Storage  of  gas  as  nuisance,  820. 


GASOLINE  — 

Storage  of  gasoline  as  nuisance,  820. 

GIFTS  — 

Validity  of  gift  of  mortgage  inter  vivos 
without  writing,  814. 

GRAND    JURY  — 

Power  of  court  to  reassemble  di^^cbarged 
grand  jury,  207, 

GUARDIANS  — 

Power  of  guardian  to  sell  personal  proper- 
tv  of  ward,  334. 

HOMESTEAD  — 

Priority  as  between  purchase  money  mort- 
gage and  claim  of  homestead,  fl49. 

HOMICIDE  — 

Declarations  of  infant  at  time  of  homicide 
as  part  of  res  gestae,  1187. 

Fact  that  death  resulted  from  supervening 
cause  as  defense  to  charge  of  homicide, 
692.      .         ' 

Right  of  jury  to  convict  for  lesser  degree 
under  indictment  or  information  charg- 
ing act  declared  by  statute  to  be  murder 
in  first  degree,  556. 

What  constitutes  **lying  in  wait"  within 
statute  relating  to  homicide,  969. 

HOSPITALS  AND  ASYLUMS  — 

Hospital  chart  as  evidence,  78. 

HOTELS- 

yalidity  of  statute  or  ordinance  licensing 
or  regulating  hotels,  lodging  or  rooming 
houHCS,  or  the  like,  290. 

HUSRAND  AND  WIFE  — 

Alienation   of   affections:      action   by   wife 

for  alienation  of  affections,  748. 
CouHortium:     riglit  of  husband  to  recover 

for  loss  of  consortium  in  action  for  per- 
M         sonal  injuries  to  wife  where  statute  gives 

wife   riglit  of  action   for   such    injuries, 

886. 
Criminal  conversation:     action  by  wife  for 

criminal  conversation,  748. 
KquitaMe  election:      Hufliciency  of  acts  to 

constitute  election   by   husband   to   take 

under  wife's  will,  1204. 
Imprisonment:      right  of   wife   to  recover 

damages   for   imprisonment   of   husband, 

481. 
Separation:     effect  of  voluntary  separation 

on  right  to  widow's  allowance,  866. 
o^-separatioil  agreemeut,  as   bar  to  action 

for  divorce,  347. 
Testamentary    capacity:      insane    delusion 

with  respect  to  fidelity  of  spouse  as  af- 
fecting testamentary   capacity,    16. 
Witnesses:     husband  or  wife  as  competent 

witness  in  prosecution  for  bipamy,  1060. 

ICE  — 

Power  of  municipality  to  operate  plant 
for  purpose  of  furnishing  ice  to  inhabi' 
tants,  1287. 
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II.LE6ITIMACY  — 

Kight  of  parent  to  recover  for  death  of 
illegitimate  child,  720.  -        '   ' 

IMMIGRATION  — 

Criminal  liability  of  corporation  for  bring- 
ing labor  into  United  States,  4(U.'  ' 

ludueemcnt  to  couunit  immigration  otTeilse 
with  view  to  prosseciition  tJierefor  as  de- 
fense to  such  prosecution,  732. 

IMPOTENCT. 

Necessity  that  imiwtency  be  pleaded. spe- 
cially in  action  for  personal  injuries, 
383.' 

IMPRISONMENT  — 
>     3ee  Husband  and  Wife, 

IMPROVEMENTS^     . 

See  Meol&aniesV  Liens;  Municipal 
Corporations. 

INDEPENDENT  CONTRACTORS  ^ 

Liability  of  owner  of  building  for  injury 
to  pedestrian   resulting  from  negligence 

'  6t  independent  contractor  hi  erection 
of  scaffold,  123. 

INDUCEMENT  — 
See  Criminal. Law. 

-  < 

INFANTS  — 

Adoption :  right  of  inheritai>ce  •  it^u^ 
adopted  child  as  between  natural  parents 
and  adoptive  parents  or  their  descend - 
ant$«,  757. 

— ^succession  to  estate  inherited  from  foster 
parent  by  adopted  child  who  dies  with- 
out issue,  7(J2. 

Contracts:  infancy  as  defense  to  action 
for   money    loaned,    OJ^O. 

— power  of  infant  to  consent  to  issuance 
of  liquor  license,  407. 

Declarations:  declaration^;  of  infant  at 
time  of  assault  or  homicide  as  |>art  of 
res  gestae,  1187. 

Injuries:  infancy  or  other  disability  of 
claimant  as  suspending  limitation  of 
time  for  filing  claim  against  municipali- 
ty, 1042. 

— liability  of  landowner  for  injury  to 
trespassing  child  on  account  of  unguard- 
ed poml,  pool,  well,  etc.,  108."). 

INHERITANCE  * 

See  Descent  and  Dietribntioni  Life 
Efttates. 

INJUNCTIONS  — 

Injunction  as  remedy  for  breach  of  express 
covenant  not  to  engage  in  same  business 
as  covenantee,  187. 

Power  of  equity  to  enjoin  criminal  prose- 
cution, 1153. 

Right  of  municipality  to  enjoiti  violation 
of  municipal  ordinance,  963. 

Risrht  of  state  to  enjoin  private  miisance 
which  is  also  mme,  455. 


INNKEEPERS  — 

X'alidity  of  statute  or  ordinance  licensing 
or  regulating  hotels,  lodging  or  rooming 
houses,  or  the  Mke^  290. 

INSANITY  — 

Insane  delusion  with  respect  to  relative 
as  affecting  testamentary  eapaelty,  4. 

INSOLVENCY  — 

When  bank  is  "insolvent,**  85* 

IKSURABIJ3  INTEREST-- 
See  Insnranoe. 

INSURANCE  ->- 

Accident  iiuurauce:  rigkt  to  recover  un- 
der accident  insurance  policy  for  injuries 
received  while  fighting,  579. 

^^wai^'er  of*  provision  in  accident  insur- 
ance policy  limiting  time  to  briag  suit 
thereon,  44ft. 

Benefit  insttrftncD :  *  wtectioB  by  insured 
of  beneficiary  not  having  insurable  inter- 
est in  former's  life  as  against  public 
poliey,  587. 

Burial  insurance:     contract  for  burial  as 
insurance  contract,  1016. 
^^     Definitions:     what  is  an  "insurance  com- 
pany** or. "contract -.of  ioairaacf/'  1022. 

Fidelity  insurance:  recovery  of  premium 
paid  for  fidelity  insuranoei  1222. 

Fire  insurance:  revival  of.  fire  in$urance 
policy  by  occupancy  after  vacancy,  770. 

— validity  of  insurance  policy  on  property 
ill^ally  kept  or  used,  1070. 

Life  insurance:  selection  by  insured  of 
beneficiary  not  having  insurable  inter- 
est in  fornier*8  life  as  against  public 
policy,  587. 

INTEREST  — 

Allowance  of  interest  on  forfeited  bail 
bond,  114.  • 

Interest  on  city  warrants,  570. 

Kight  to  interest  on  deposit  returned  to 
bidder,  43*.  ' 

INTERSTATE   COMMERCE-- 

Imposition  of  license  tax  or  fee  on  foreign 
corporation,  1248..  -: 

INTOXIGATINO  XIQUORS^ 

Criminal  liability  of  corporation  for  vio- 
lation of  liquor  law,  465. 

Inducement  to  violate  liquor  la^w  irith  view 
to  prosecution  therefor  as  defense  to 
such  .prosecution,  7*32. 

Power  of  infant  to  consent  to  issuance  of 
liquor  license,  497. 

What  is  included  in  ^  t^rm  '^realises*'  in 
statute  relating  to  sale  of  intoxicating 
liquor.  1193. 

INTOXICATION  — 
See  Dmnkenness. 

JUDGMENTS  — 

P^ffect  of  tender  of  amount  due  on  judg- 
ment, 536. 

Priority  as  between  purchase  money  mort- 
gage and  judgment,  949. 


IJUDM^  TO  NOTES. 
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JXTDGMEKTS  —  ContiauocU 

When  statute  of  limitations  begins  to  run 
against   action  on  judgnienti   025. 

JUDICIAIi  SALES  — 

Right  of  purchaser  at  judicial  <&ale  to 
reasonable  time  to  examine  tltle^  iU4.. 

JURY  — 

Competency  as  witness  of  juror  on  former 

trial,  676. 
Power   of   court  .to   exclude   per.sou    ixom 

jury  service,  1209. 
See  iil«o  Grand  Jury* 

KEROSEKE  — 

^Storage  of  kerosene  as  nuisance^  82U 

ULBOR  IJIWS  — 

Criminal  liability  of  corporation  for  vio- 
lation of  labor  law,  465. 

IiAOHES^ 

loaches  as  barring  injunction  to  restrain 
breach  of  covenant  not  to  enj^ge  in 
same  business,  190. 

I1AKBI.ORD  AHD  TENANT  — 

Advertising:  right  of  tenant  of  building 
to  u«^^  of  front  wall  for  udvcrtising  pur- 
poses, 482. 

Corporations:  criminal  liability  of  cor- 
j^oration  as  tenant  for  wilful  deAtniction 
of  premises,  465. 

Employee  as  tenant:  person  occupying 
premises  of  employer  as  part  of  compen- 
»ation  as  tenant  ol  owner,  1111. 

Fixtures:  value  Of  fixtures  attached  by 
tenant  as  element  of  damages  suntained 
by  appropriation  of  property  in  eminent 
domain  proceeding,  782. 

Improvements:  mechanic's  lien  on  realty 
for  improvements  made  by  lessee  with 
consent  of  owner,  1133. 

Renewal  of  lease:  construction  of  cove- 
nant in  lease  for  rene^Val  as  covenatit 
for  perpetual  renewal,  1006. 

WTiarves:  liability  of  lessor  or  lessee  for 
injuries  sustained  on  defective  wharf, 
154. 

UkMOBKY  ^ 

Indticement  to  commit  larcenv  with  view 

to  prosecution  therefor  as  defense  to  such 

prosecution,  732. 
Liability  of  corporation  to  indictment  for 

lareeny,  463. 
Restoration  *of  property  or  settlement  or 

offer  to  settle  with  owner  as  defense  to 

prosectTtion  for  larceny,  68. 

I^EASES  — 

See  Landlord  and  Tenant;  Movins 
Pictures. 

LIBEL   AND   SLANDER- 

Liability  of  corporation  to  indictment  for 
criminal  libel,  463. 

LICENSE  — 

Right  of  licensee  to  recover  damages  for 
injuries  sustai^ted  on  defective  wharf, 
149. 


LICENSES  -P 

Imposition  of  license  tax  or  fee  on  foreign 

corporation,.  1248. . 
.  Licensing  motion'  picture  exhibitions,  30'1. 
.Validity,  of  statute  or  ordinance  licensing 

*or  regulating  hotels,  lodging  or  rooming 

houses,  or  the  like,  200, 
Validity    of .  statute    reij^uirijig    liee/ise    to 

hunt  game,  134. 
See  alec  Intoxleatlns  Liquors. 

LIENS  — 

Priority  as  between  purchase-money  mort- 
gage and  other  lien  or  claim>  945, 

See  also  .Qhattel  Mortgages}  Logs 
and  Lmnlier. 

LIFE  ESTATES  ^ 

liight  of  life  tenaiit  to  recover  damages  for 
injury  both  to  life  jestate  and  inheritance, 

881. 

LIFE  INSURANCE  — 

Selection  by  insured  of  beneficiary  not 
having  insurable  interest  in  former's 
life  as  against  public  policy,  587. 

LIMITATION  OF  ACTIONS  — 

Commencement  of  running  of  statute  of 
limitations  against  action  for  death  by 
wrongful  act,  713. 

Infanpy  or  other  disability  of  claimant  as 
suspending  limitation  of  time  for  filing 
claim  against  municipality,  1042. 

Limitation  against  action  by  wife  lor 
alienation  of.  affections  or  criminal  con- 
version, 743.  "..t**( 

Waiver  of  provision  in  accident  insuxcttice 
policy  limiting  time  to  bring  suit  there- 
on, 449. 

When  statute  of  limitations  begins  to  run 
against  action  on  judgm«iit,  625. 

LIQUIDATED  DAMAGES  — 
See  Damages. 

LISTING  PROPERTlr  — 
See  Taxation. 


LOANS  — 

See  False  Pretenses;  Infants* 

LOCAL  SIGNIFICANCE  — 
See  Usages  and  Cnstoms. 

LODGING  HOUSES  — 

Validity  of  statute  or  ordfnsnce  licensing 
or  regulating  hotels,  lodging  or  rooming 
houses,  or  the  like.  290. 

LOGS  AND   LUMBER  — 

By  whom  and  for  what  lnl>or  or  services 
logger's  lien  may  be  claimed,  198. 

LYING  IN  WAIT  — 

What  constitutes  *'lying  in  wait'*  within 
statute   relating  to   homicide,   969. 

f 
•      I 

MAJORITY  — 
See  Partnership. 
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MALICE  — 

Act  lawful  in  itself  not  rendered  unlaw- 
ful by  malicious  motive,  438. 

* 

MALICIOUS  PROSECTJTIOK  — 

What  is  exceesive  or  inadequate  verdict 
in  action  for  malicious  prosecution,  250. 

MALPRACTICE  — 

See  Pl&ysicians  and  Svreeous. 

MAPS  — 

Admissibility  in  evidence  of  ancient  map, 
176. 

MARRIAGE  — 

See  Breach  oif  Prdinise  of  Marriage; 
Undue  Inflnence. 

MASTER  AND  SERVANT  — 

Admissibility  in  proceeding  under  work- 
men's compensation  act  of  statement  by 
injured  employee  respecting  cause  of  in- 
jury, 775.        '  . 

Information  acquired  in  employment  as 
privileged  from  disclosure,  701. 

Injunction  as  remedy  for  breach  of  cove- 
nant by  employee  not  to  enga^  in  same 
business,    187. 

Person  occupying  premises  of  employer  as 
part  of  compensation  as  tenant  of  own- 
er, 1111. 

Right  of  employee  of  third  person  to  re- 
cover damages  for  injuries  sustained  on 
defective  wharf,  14fi. 

MECHANICS'   LIENS  — 

Mechanic's  lien  on  realty  for  improvements 
made  with  consent  but  not  at  expense 
of  owner,  1133. 

Priority  as  between  purchase  money  mort- 
^  gage  and  mechanics'  lien,  951. 

MENTAL    ANGUISH  — 

See  Damaees, 

•     •  •     '  '  • 

MERGER  — 

See  Actions  and  proceedings. 

MISFEASANCE  — 
See  Corporations. 

MONET  — 

Money  as  embraced   within   "eoDtenta"  ol 

similar  expression  in  will,  1139. 
See  also  False  Pretenses. 

MONOPOLIES  — 

Injunction  as  remedy  for  breach  of  express 
covenant  not  to  engage  in  same  business 
as  covenantee,  187. 

Survival  of  rijrht  of  action  for  conspiracy 
to  restrain  trade,  726. 

MORTGAGES  — 

Mechanic's  lien  on  realty  for  improvements 
made  by  mortgagor,  J 135. 

Power  of  trustee  to  mortgage  trust  prop- 
erty, 006. 

Priority  as  between  purchase-money  mort- 
gage and  other  lien  or  clairn,.  945. 


MORTGAGES  —  Continued. 

Right  ot  creditor  to  object  to  mortgage  of 
property  of  corporation  made  without 
■  required  consent  of  stockholdern,   1039. 

Validity  of  gift  of  mortgage  inter  Ti\os 
without  writing,  814. 


MOTIVE  — 
See  Malice. 


MOVING  PICTURES  — 

Construction  of  lease  or '  sale  of  moving 
picture  films,  307. 

Construction  of  theater  lease  in  connection 
with  exhibition  of  moving  pictures,  307. 

English   cinematograph  Act,  300. 

Statutory  regulation  of  moving  pictnrea, 
301. 

Unlawful  use  of  portrait  or  nanie  'In  mov- 
ing picture,  308. 

MUNICIPAL  CORPORATIONS-* 

Billlxtards  and  signs:  municipal  regula- 
tion of  billboards  and  signs,  401. 

Claims:  infancy  or  other  disability  of 
claimant  as  suspendin;;  limitation  of 
time  fur  tiling  claim  againat  nuiniiMp«iii- 
ty,   1042. 

Fuel:  power  of  municipality  to  engage  in 
business  of  furnishing  fuel  to  inhabi- 
tants, 742. 

Hotels,  etc.:  validity  of  statute  or  ordi- 
nance licensing  or  regulating  hotels, 
lodging  or  rooming  houses,  or  the  like, 
290. 

Ice:  power  of  rauuicipality  to  operate 
plant  for  purpose  of  furnishing  ice  to 
inhabitants,  1287. 

Improvement  contracts:  power  of  munici- 
pality to  enter  into  partnership  contract 
for  construction   of   improvement,   909. 

Officers:  power  of  body  having  authority 
to  remove  public  oflicer  to  appoint  com- 
ipittee  to  conduct  hearing,  1273. 

Ordinances:  right  of  municipality  to  en- 
join violation  of  municipal  ordinance, 
963. 

• — validity  of  ordinance  providing  that  cer- 
tain state  of  facts  shall  constitute  prima 
facie  evidence  of  violation  thereof,  J0(i2. 

Bailroads  and  street  railways:'  pcrwr  «f 
municipality  to  compel  railroad  or  street 
railway  to  repair  bridge  within  munici- 
pal limits,  117J. 

Streets:  liability  of  municipality  for  tort 
committed  in  cleaning  streets  or  in  re- 
moval of  garbage,  ashes,  or  other  refuse, 
242. 

Warrants:     interest  on  city  warrants,  574 

MURDER  — 
'  See  Homicide. 

NAME  — 
See  Bonds. 


Storage  of  naptha  as  nuisance.  820. 
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VEGLIGENCE  * 

ABftault;  liability:  iB  lor.  nogHgeiic^  of 
person  who  injures  bystander  while  act- 
ing tn  self-defense,  1150. 

Carriers  of  passengers:  .  eontributory  neg- 
ligence of  passenger  in  permitting  part 
of  his  body  to  protrude  from  car,  12 IS. 

— duty  and  liability  of  carrier  to  paSifen^ft^ 
taken  sick  during  transit,  802. 

—duty  of  carrier  to  provide  safe  place  for 
delivery  of  baggage  to  passenger.  1213.  . 

Contributory  uegligeneo:  .  eontrii^utory  neg- 
ligence as  precluding  recovery  for  in- 
juries sustained  on  defective  wharf,  157. 

Deiath  by  wrongful  act:  admissibility  in 
action  for  death  by  wrongful  act  of  evi- 
dence of  domestic  relations  of  deceased, 
671. 

•-"Commencement  of  running  of  statute  of 

'  limitations  against  action  for  death  by 
wrongful  act,  713. 

— right  of  parent  to  recover  for  death  of 
illegitimate  cliild,  720. 

Explosions  and  explosives:  injury  to  prop- 
ertv  bv  concussion  or  vibration  result- 
ing  from  blasting,  1176. 

Husband  and  wifei  •  right  o£  huHband-to 
recover  for  loss  of  consortium  in  action 
for  personal  injuries  to  wife  wh^re  istatr 
ute  gives  wife  right  of  action  for  such 
injuries,  886. 

Life  estates:  right  of  life  tenant  to  re- 
cover damages  for  injury  both  to  life 
estate  and  inheritance,  881. 

Owners  of  premises:  liability  of  latid- 
owner  for  injury  to  trespassing  child  on 
account  of  iinguaxded  pond,  pool,  well, 
etc.,  1085. 

Physicians  and  surgeons:  consent  as  af« 
fecting  right  to  perform  surgical  opera- 
tion, 1105. 

Streets  and  highways:  liability  of  munici- 
pality for  tort  committed  in  eleaning 
streets  or  in  removal  of  garbage,  ashes, 
or  other  refuse,  242. 

— liability  of  owner  of  building  for  injury 
to  pedestrian  resulting  from  erection  of 
scaffold  for  repairing  or  painting  build- 
ing; 123. 

Telegraphs  and  telephones:  liability  of 
telegraph  company  for  disclosure  of  eon^ 
tents  of  message,  727. 

Waterworks  and  water  companies:  lia- 
bility for  injuries  caused  by  underground 
water  pipes,  1050. 

Wliarves:  injuries  to  persons  on  or  about 
w^haryes,  docks,  or  piers,  139. 

Workmen's  compensaiito  ikdts:  admisii" 
bility  in  proceeding  under  workmen's 
compensation  act  of  statement  by  in- 
jured employee  respecting  cause  of  in- 
jury, 775. 

NEGROES  — 

Separation  of  white  and  colored  pupils 
for  purposes  of  educatiota,  806. 

NEWSPAPERS  — 

Communication  to  newspaper  reporter  as 
privileged  from  disclosure,  705. 

NITROGLYCERINE  — 

Storage -of  nitroglycerine  as- nuisance,  820.« 


NOTICE  — 

Soo  Svretysh^ 

NUISANCES  — 

Acquiescence  in  or  consent  to  erection  of 
structure  as  precluding  objection  there- 
to ag  nuisance,  1235. 

Liability  of  corporation  to  indictment  for 
committing  nuisance,  463. 

Right  of  state  to  enjoin  private  nuisance 
which  is  also  crime,  455. 

Storage  of  gasoline  or  other  explosive  am 
nuisance,  820.. 

OBIilGEE  «- 
.  See  Bonds. 

OBSCENITT  — 

..Criminal  liability  of  corporation  for  mail- 
ing obscene  matter,  465. 
Inducement  to  commit  offense  of  selling 
obscene  matter  with  view  to  prosecittioQ 
therefor  as  defense  to  such  prosecution, 
734. 

OCCUPANCY  — 
See  Fire 


OFFER   OF   SETTLEMENT  ~ 
See  Embe^slestenti  Xiareony. 

OFFICERS  — 
Soo  PvbUe .  Ofloevs. 

OIL  — 

Storage  of  oil  as  nuisance,  820* 

OPERATIONS  — 

See  Physioians  and  Siirsoos*« 


ORDINANCES  — 

See   Munloipal  Corporatio; 


Legal  meaning  of  "otherwise,"  644. 

OWNERS  OF  PREMISES  — 

Liability  of  landowner  for  injury  to  tres- 
passing child  on  account  of  unguarded 
I>ond,  pool,  well,  etc.,  1085. 

Liability  of  owner  of  building  for  injury 
to  pedestrian  resulting  from  erection  of 
scatrold  for  riepaiiring  or  painting  bnild- 
ing,   123. 

PARENT  ANP  CHILD  ^ 

Consent  of  parent  as  necessary  to  opera- 
tion on  child.  1107. 

Insane  delusion  with  respeet  to  paternity 
of  child  as  affecting  testamentary -capaci- 
ty, 18. 

Right  of  inheritance  frx^m  adopted  child, 
as  between  natural  parents. and  adoptive 
parents  or  their  descendants,  757. 

Higi'.t  Of  parent  to  recover  for  death  of 
illegitimate  child,  720. 

Succession  to  estate  inherited  from  foster 
parent  by  adopted  child  who  dies  with- 
out issue,  762. 

PAROL  GIFTS -^ 
See  Gifts. 
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PARTIES  TO  ACTIONS^    ' 

Parties  to  action  by  wife  for  alienation  of 
affections   or   criminal  con\^ei*&ion,  750.  ' 

Right  of  plaintiff  to  amend  so  as  to  change 
capacity  in  which  ht  sues  from  repre- 
sentative to  individual  one  or  vice  versa, 
401. 

Right  to  amend  action' by  adding  new  par- 
ties plaintiff.  591. 


Injunction  as  remedy  for  breach  of  cove- 
nant in  partnership  agreement  not  to 
engage  in  same  business,  189.  • 

Power  of  majority  of  partners-  io  bind 
firm,  110. 

Power  of  municipality  to  enter  into  part*' 
nersliip  contract  for  constrnction  of  im- 
provement, 909. 

PARTT  WALLS  — 

Termination  of  right  to  maintenance  of 
party  wall,  374. 

PASSENGERS  — 

Se«   Carriers  of  P— eajgw'a. 


See  Poor  asd  Poor  Laws. 


PATBfENT  — 

See     Appeal     and 
Contraots;  Tender. 


T    Bmildimc 


PEDESTRIANS  — 

See   Streets   and   Highways. 

PENALTIES-^ 

See  Bail. 

-     ■ 

PENSIONS  — 

Effect  with  respect  to  pension  of  pensioner 
becoming  inmate  of  soldic^ri^  home,  854.  - 

PER  CAPITA  — 
See  Wills. 

PERSON  — 

Corporation  as  "person"  within  penal  stat- 
ute. 4G2. 

PERSONAL  PROPERTY  — 
See  Guardians. 

PERSONAL  SERiriCB  —    . 
See  Process. 

PERSONAL  SERVICES^ 

See  Pravd. 


See  Wills. 

PHTSICIANS  AND  SURGEONS  -> 

Consient  as  affecting  right  to  perform  surgi- 
cal operation,  llOo. 

Oritninal  liability  of  corporation  for  ad- 
vertising practice   of   medicine,   465. 

Inducement  to  violate  law  regulating  prac- 
tice of  medicine  with  vie^*  to'  prosccutioh 
therefor  as  defense  to  such  promcuticfti. 
733. 


PHTSICIANS  AND  SVRGEONS  *- Com- 
tinned. 

What  is  excessive,  or  inadequate  verdict 
in  action  against  phjBieian  for  malprac- 
tice, 1078. 


See  Wliarres. 


See  Waterworks  and  W«tor  Com- 
panies. 

PLEADING*- 

NeceHsity  that  im potency  be  pleaded  spe- 
cially in  action  for  personal  injuries, 
383.* 

Right  of  plaintiff  to  amend  so  as  to  change 
capacity  in  which  he  sues  from  repre- 
sentative to  individual  one  or  vice  versa. 
401. 

Right  to  amend  action  by  adding  new  par- 
ties plaintiff,  591. 


See  Stoek  and  Stoekkolders. 

PONDS  — 

Liability  of  landowner  for  injury  to  tres- 
passing child  on  acount  of  unguarded 
pond,  pool,  well,  etc.,  1085. 

POOLS  — 

Inability  of  landowner  for  injury  to  tres- 
passing dtild  on  aooount  of  unguarded 
pond,  pool,  >well,  ■  etc,  1085. 

POOR   AND   POOR  LAWS  — 

Who  is  pauper  or  poor  person  within  poor 
laws,  389. 

POST  OFFICE  — 

Inducement  to  violate  postal  law  with  view 
to  prosecution  therefor  as  defense  to  such 
prosecution,  733. 

POWDER  — 

Storage  of  powder  as  nuisance,  820. 


What  is  included  in  term  "premises"  as 
used  with  respect  to  land,  1192. 

PREMIUMS  — 

See  Fidelity  Insnramoe. 

PRESUMPTIONS — 

Presumption  of  undue  inHuenoe  arising 
from  relation  of  man  and  woman  en- 
gaged to  be  married,  1031. 

PRIMA  FACIE  EVIDENCE  — 
See   Evidenee. 

PRINCIPAL  AND  AGENT  — 
See  Agency. 

PRINCIPAL  AND  SURETT  — 
See  Suretyship. 

PRISONS  AND  PRISONERS  — 
See  Convicts. 
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PRIVACT,  -Rl&BT  OP  — 

Unlawful  U3e  of  portrait  or  name  in,  mov- 
ing picture,  ^08.  j     *  '    •  . 

PBIVATE  PI^BIBS  — 
See  Diaries. 

PRIVATC   NUISANCES  — 
See  Nuisaiices. 

i 

PRIVILEGE  — 

See  Discovery;  Witnesiies. 

PRIVIUBGED    COMMUNXOATIONS — 

'  Coinmunications  between  attorney  and 
client  in  regard  to  testamentary  matters 
a8  privileged,  1073. 
Information  cOiiimnniciiteLl  in  contract, 
fiduciary  or  ain>ilar  /elation  as  privi- 
leged  from  diacloaure,  698. 

PROBATE  — 
See  Wills. 

• 

PROCESS  — 

Validity  of  personal  service  of  process  pro- 
cured bj'  fraud  or  force,  612. 

PRODUCTION  OF  DOCUMENTS^ 
See  Discovery. 

PROFITS  — 

Prospective  profits  sla  damages  on  rescission 
of  building  contract  for  ifailure  of  owner 
to  make  payment,  59. 

PROMOTERS  — 
See  CorporatioMs. 

PROSTllrVTiOlf — 

Inducement  to  prpvid^  inmate  for  house  of 
prostitution  with  view  to  prosecution 
therefor  as  defense  to  such  prosecution, 
734. 

PUBLIC  CONTBACT8  — 

Power  of  municipality  to  enter  into  part: 
nership  contract  for  construction  of  im- 
provement, 909. 

Rights  of  parties  with  respect  to  certified 
check  or  other  deposit  made  with  bid; 
427. 

PUBLIC   IMPBOVEMENT8  — 
See  Miinioipal  Corporations. 

PUBLIC   LANDS  — 

Criminal  liability  of  corporation  for  in- 
closing public  domain,  465. 

PUBLIC   OFFICERS  — 

Power  of  body  having  authority  tp  remove 
public  officer  to  appoint  (Jomnilttee  to 
conduct  hearing,  1273. 

PUBLIC   POLICY  — 
See  Insnraaee. 

PUBLIC   SERVICE   COMMISSIONS  !> 

Validity  of  statute  conferring  on .  public 
service  commission  or  other  body  jurli* 
diction  of  eminent  domaitt  proceedings, 
420. 


PUBUC^ 

Liability  for  injuries  sustained  on  defec- 
tive public  wharf,  150. 

PUNISHMENT  — 
See    Conviots. 

PUPILS  — 
See  Schools. 

PURCHASE-MONET    MORTOAOES  — 
See  Mortg^ages. 

RAILROADS  — 

Power  of  municipality  to  compel  railroad 
to  repair  bridge  within  municipal  limits. 
1171. 


See  Attaehnteiit. 

RELATIVES  — 

See  Wills. 

REMAINDERS  — 

Right  of  life  tenant  to  recover  damages  for 
injury  both  to  life  estate  and  inherit- 
ance,'86 1' 


See  Fraudulent  Sales  and  Conveys 
anoes.  - 

RBlfOVAL  — 

See  Public  Officers. 

RENEWAL—     • 

See  Landlord  and  Tenant. 

•     «  •   •  • 

REPORTERS  — 
See  Newspapers, 

RESCISSION,    CANCELLATION^    AND 
REFORMATION  — 

Right  of  building  contractor  to  i^cind 
contract  for  'failure  of  owner  to  make 
payment,  54. 

Right  to  reform  bond  by  changing  name  of 
obligee,  184. 

RES  GESTAE  — 
See   Evidence. 

RESTORATION  OF  PROPERTY- 
See  Embexalentent; 

RESTRAINT  OF  TRADE  — 
See  Monopolies. 

RESTRICTIVE  CO VIBNANTS - 
See  Vendor  and' Purchaser. 

RETREAT  — 

See  Self-Defense, 

RIGHT  OF  PRIVACY  — 
'   See  Pvivatoy,  Riebt  of.    . 

ROOMING   HOUSES  — 

Validity  of  statute- or  ordinance  Hoansing 
or  regulating  hotels,  lodging  or  rooming 
houses,  or  the  like,  290. 
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sai.es  — 

See  Ghtardiansj.  Tenaotis  1«  OomiaoK^ 

SCAFFOLD  — 

See  Ow^ners  of  Premises. 

SCHOOLS  — 

Power  of  Kcliool  authorities  to  permit  use 
of  school  building  for  other  than  reli- 
gious or  public  school  purposes,  4S5. 

Separation  of  white  and  colored  pupils 
for  purposeis  of  education,  806. 

SECRECY  — 

Communication  based  on  promise  of  secrecj 
as  privileged  from  disclosure,  699. 

SELF-CRIMINATION  — 
See  Witnesses. 

SELF-DEFENSE  — 

Liability  as  for  negligence  of  person  who 
injures  bystander  while,  acting  in  self- 
defense,  1150. 

Right  of  person  assaulted  on  his  own  prem- 
ises to  repel  attack  .without  retreatiags 
018. 

SENTENCE  AND  PUNISHMENT -- 

Effect  of  failure  to  ask  convicted  person  if 
he  has  anything  to  say  before  sentence 
fto.  » 

Punishment  of  corporation  for  criminal 
acts,  46.). 

See  also  Appeal  and  Errorf  O^nnpiets* 

SEPARATION  — 

See  Husband  and  Wife. 

SEPARATION   OF  RACES  — 

See  Sel&ools. 

SERVICE  OF  PROCESS  — 
See  Prooeas, 

SET-OFF  — 

Set-off  by  bank  of  deposit  against  debt  due 
bank  by  depositor  as  voidable  transfer 
under  bankruptcy  law,  990. 

Set-off  under  American  bankruptov  acta, 
97/5. 

SETTLEMENT  — 

See  En&beulenient,  Larceny. 

SHIPS  AND  SHIPPING  — 

Right  of  person  having  business  with  Oi- 
ficer  of  -vessel '  to  recover  damages  for 
injuries  sustained  on  defective  wharf, 
145. 

SICK  PASSENGERS -r 
See  Passengers. 

SIDE  TRACKS  — 

See  Street  Railways.  ' 

SIGNS  — 

Municipal    regulation    of    billboards    iJnd 

signs,  491. 

-  ' '  '      '      .  « 

SOLDIERS'  HOMES  ^ 
See  Amy  and  Navy.' 


STATUTE   OF 

See  Frauds,  Statute  af. 

STATUTE  OF  LIMITATIONS  — 
See  Limitation  of  Actions. 

STOCK  AND  STOCKHOLDERS- 

Liability  for  corporation  debts  or  calls  of 
person  who  holds  stock  as  eollateral 
security,  567. 

Liability  to  taxation  within  state  of  shares 
of  stock  of  foreign  corporation,  829. 

Measure  of  damages  for  conversion  of 
shares  of  stock,  641. 

Right  of  creditor  to  object  to  mortgage  of 
property  of  corporation  made  without 
required  consent  of  stockholders,  1039. 

STREET  RAILWAYS- 

Power  of  municipality  to  compel  street 
railway  to  repair  bridge  within  munici* 
pal  limits,  1171. 

Power  of  street  railway  to  construct  aide 
tracks,  793. 

STREETS  AND  l^GHWATS  — 

Criminal   liability   of  corporation   for  ob- 
struction of  public  road.  463. 
Liability    of    municipality    for    tort    com- 

»  km 

minted  in  cleaning  streets  or  in  removal 
of  garbage,  asheH,  or  other  refuse,  242. 

Liability  of  owner  of  building  for  injury 
to  pedestrian  resulting  from  erection  of 
scaffold  for  repairing  or  painting  build- 
ing,   123. 

Persons  entitled  to  compensation  for  yaca- 
tion  of  street,  238. 

See  also  Street  Railways. 

SUCCESSION  — 

See  Descent  and  Distrlliatioa* 

SUNDAYS  AND  HOLIDAYS  — 

Application  of  Sunday  laws  to  moying 
picture  shows.  304. 

Criminal  liability  of  corporation  for  Sab- 
bath breaking,  465. 

SUPERVENING  CAUSE  — 
See  Homicide. 

SURETYSHIP  — 

Effect  of  abandonment  or  dismissal  of  ap- 
peal on  liability  of  sureties  on  appeal 
Iwnd,  1220. 

Sufficiency  as  to  form  of  notice  to  creditor 
to  sue  principal  in  order  if*  discharge 
surety,  632. 

SURGEONS  — 

See  Physicians  and  Surgeons. 

SURVEYS  — 

Admissibility  in  evidence  of  ancient  suryey, 

176. 

SURVIVAL  OF  ACTIONS  *-« 
See  Actiojiit  and  Prpoeedings, 

SUSPENSION  — 
Sea  Actions  and  Proceedings. 


INDEX  TO  NOTES. 


1357 


TAXATION  — 

Deoedentfl'  Mtates:  valldlt^r  of  statute  fix- 
ing probate  or  admin  iatration  fees,  213. 

Estoppel!  estoppel  of  taxpayer  returning 
property  for  taxation  to  dispute  assess- 
ment based  on  return,  230. 

— estoppel  of  taxpwt^er  to  question  validitv 
of  tax,  22. 

Foreign  corporations:    liability  to  ta^^ation 

within  state  of  shares  of  stock  of  foreign 

corporation,  829. 

'  Priorities :     priority  as  between  purchase 

money  mortgage  and  tax  assessment^  955. 

Tax  sales:  sale  of  land  for  taxes  as  ex- 
tinguishing private  easement^  638. 

TELEGRAPHS  AND  TEIJ3PHONE8  — 

Liability  of  telegraph  company  for  dis- 
closure of  contents  of  message'  727. 

Telegram  as  privileged  communication,  704. 

What  is  excessive  verdict  for  mental  an- 
guish in  telegraph  case,  524. 

TENANT  BT  CURTESY  — 
Soe  Chtrtesj. 

TENANTS  IN  COMMON  ~ 

Right  of  tenant  in  common  to  compensa- 
tion for  services  in  selling  common  prop- 
erty, 680. 

TENDER  — 

Effect  of  tender  of  amount  due  on  judg- 
ment, 536. 

TESTAMENTARY  CAPACITY  — 
See  Willa. 

THEATERS  AND  AMUSEMENTS  — 

Moving  pictures,  301. 

TITLE  — 

See  Judicial  Sales, 

TORTS  — 

Act  lawful  in  itself  not  rendered  unlawful 
by   malicious   motive,   438. 

TRANSCRIPT  — 
See  DiseoTery. 

TREES  AND  TIMBER  — 

By  whom  and  for  what  labor  or  services 
logger's  lien  may  be  claimed,  198. 

TRESPASS  — 

Bight   of    trespasser    to    recover    damages 
for  injuries  sustained  on  defective  wharf, 
150. 
See  also  Infants. 

TRIAL  — 

Effect  of  failure  to  ask  convicted  person 
if  lie  has  anything  to  say  before  sentence, 
95. 

TRUSTS  AND  TRUSTEES  — 

Power  of  trustee  to  mortgage  trust  prop- 
ertv,  60ri. 

TURNPIKES  AND  TOLL  ROADS  — 

Criminal  liability  of  corporation  for  col- 
lecting excessive  toll,  465. 


UNDERGROUND  PIPES  — 
•  S^e    Watertrorks    and    Water    Com- 
panies. 

UNDERST  ANDllrC^ — 

See  Breaeh  of  Promise  of  Marriage. 

UNDERTAKERS  — 
See  Bnrial  Insurance. 

UNDUE  INFLUENCE  — 

Presumption  of  nndue  influence  arising 
from  relation  of  man  and  woman  en- 
gaged to  be  married,  1031. 

USAGES  AND  CUSTOMS  — 

Admii^sibllity  of  evidence  of  peculiar  sig- 
nification of  word  in  locality  where  in- 
strument was  executed,  655. 

USURY  — 

Act  of  agent  in  entering' into  usurious  con- 
tract as  binding  principal.  327. 

Criminal  liability  of  corporation  for  re- 
ceiving illegal  interest,  465. 

VACANCY  — 

See  Fire  Insurance. 

VACATION  — 

See  Streets  and  Higliways. 

VENDOR  AND  PURCHASER  — 

Enforcement  in  equity  against  subpur- 
chaser of  restrictive  covenant  not  run- 
ning with  lands,  whore  covenantee  has 
no  interest  in  adjoining  land,  942, 

MechaoicH  lien  on  realty  for  improvemonts 
made  by  purchaser  under  contract  of 
sale  with  consent  of  owner,  1335. 

Validity  of  parol  preservation  of  crops 
by  vendor  of  land,  344* 

VERDICT  — 

What  is  excessive  or  inadequate  verdict 
in  action  against  physician  for  mal- 
practice, 1078. 

What  is  excessive  or  inadequate  verdict 
in  action  for  false  imprisonment,  505. 

Wliat  is  excessive  or  inadequate  verdict 
in  action  for  malicious  prosecution,  250. 

\Vhat  is  excessive  verdict  for  mental  an- 
guish in  telegraph  case,  524. 

VIBRATION  — 

See  Explosions  and  EaKplosiTos. 

WAIVER  — 

See  Aeoident  Insnranoe;  Appeal  and 
Error;  Witnesses, 

WARD  — 

See    Gnardians. 

WARRANTS  — 

See  Mnnioipal  Corporations. 

WATERS  AND  WATERCOURSES  — 

Criminal  liability  of  corporation  for  ob- 
struction of  public  waterway.  40:5. 
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WATEKWORKS  AND  WATER  COM- 
PANIES — 

Liability .  for    iijijuriea    caused    bj    under- 
ground water  pipes,  1050. 
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WEIGHTS    AND    XJ^BVIBU^^.^ 

Criminal  liability  of  corporation  for  U9e  of 
false  weights  and  measures,  465. 

WEIXS- 

Liability  of  landowner  for  injury  to  tres- 
passing child.  Oft  ajccount  of  .unguitrded 
pond,  pool,  Weill  etc.,  1085. 

WHARVES  .- 

liijuries  to  persons  on  or  about  wharves. 


docks,  or  piers,  189. 


I     ; 


WIDOW  — 

See  Ezeeutors  and  Adminlstvatore. 

ixaixs  — 

Construction :  bequest  to  be  divided  equal- 
ly among  persons  standing  in  different 
relationships  to  testator  as  requiring 
division  per  capita  or  per  stirpes,  411. 

— ^meaning  of  "contents"  or  similar  expres- 
sion as  used  in  will  in  coniieQtiQo  wiiji 
property  bequeathed  or  4^i8ec|,  113ft. 

— what  is  included  in  term  "premises"  as 
used  in  will,  119.  ,    .  , 

Equitable  election:  sufficiency  of  acts  to 
constitute  election  by  husband  to  tako 
under  wife's  will,  1204.  ^. 

Probate:  validity  of  statitte  flxfAg  jprobaile 
fees,  213. 

Testamentary  capacity:  insane  delusion 
with  respect  to  relative  as  affecting 
testamentary  capacity,  4. 

See  also  PriTlleged  ComiMnnlcatlona, 

WINDOWS  — 
See  Bnrirl*^* 


WITNESSES  — 

Communications     between     attorney  • 

client  in  regard  to  testamentary  matten 

as  privilege  1073. 
Competem^y  as  witnesa  of  juror  on  foraBer 

trial,  670. 
Husband  or  wife  as  competent  witness  in 

prosecution  for  bigamy,  1060. 
Information     communicated     in     contract, 
,  fiduciary  or  similar  relation  as  privileged 

from  disclosure,  698. 
Waiver  by  witness  of  constitutional  privi- 
■    lege  aa  extending  to  sabeequetnt  trial  or 

proceeding,  1012. 

WORDS  -r 

Admissibility  of  evidence  of  peculiar  sig- 
.ni6catip9  of  vrord  in  locali^  wliere  in- 
strument was  executed,-  655. 

WORDS  AND  PHRASES  — 

"Contentt^:"  meaning  of  "contents"  or 
similar  .expression  as  used  in  will  in 
connection  with  property  bequeathed  or 
devised,    1139.  . 

"Insolvent:"    when  bank  is  '"inao^vent,"  85. 

"Lying  in  wait:"  what  constitutes  "lying 
in  wait^'  witbin  atatntCf  rvlatiaif  to  Ikhdi- 
cide,  960. 

."Otherwise:"  legfil  meaning  of  "other- 
wise," 644. 

"Premises:"  what  is  included  in  term 
"premises"  as  used  with  respect  io  land, 
H92. 

See  also  Insurance;  Poor,  and  Poor 
Iiaw^s, 

WORKMEN'S  COMPENSATION  ACTS. 

Admissibility    in    proceeding   under    work- 
" men's  60m pbnsatitm  act  of  statement  by 
injured  employee  respecting  cause  of  ia- 
jury,  776. 
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